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MALPRALCTICE

HiGURER

FOCUSED
0 ALABAITAL

One malpractice insurer is dedicated to
continually serving only Alabama Attorneys
and remaining in the Alabama marketplace!

AIM: For the Difference!

Attorneys Insurance Mutual
of Alabama, Inc.* Teiephona {205) 880-0009
200 inverness Parikway Toll Free (800) 526-1246

Birmingham, Alabama 35242-4813 FAX (205) 980-9009
*CHARTER MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES.



" EVEN SMALL PROJECTS
DESERVE BIG TALENT

Sure, we're the choice of top law firms and Fortune 500 companies.
But you don't need a big name or big cases to get big talent. Our professionals
don’'t need training wheels, they start performing from day one,
So, whether you need an attorney, a paralegal or an entire legal department,
call us today. We'll help you keep your project moving right along.

{205) 870-3330 » (800) 737-3436 = (205) 870-3337 fax

Special Counsel

The Glebal Leader in Legal Solutions

www.specialcounsel.com A Madls Professional Services Campany m
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l Alabama Bar Institute
for Continuing
Legal Education

Advancing the Legal Profession
through Education and Service

ABICLE has been essential to
the education of Alabama attor-
neys practicing in the area of
bankruptcy law. The annual
Bankruptcy Law Seminar, sched-
uled this year for November 16,
2001, has become a mainstay for
dissemination of the latest infor-
mation and discussion of the best
practice methods. Many indi-
\’ilillill:\i cont I'ihutu KR !}‘u..' SUCCess
of this program, but special thanks
is owed toour Bankruptey Judpes
in Alabama who generously give
of their time and expertise to
help the practicing bar. | am
proud to serve as the Chairman
of the planning commirtee
charged with developing this
ongoing educational program.

Claude Burns
Bums & Wilson, LL.C
Tuscaloosa, Alabama

THE UNIVERSITY OF

ALABAMA

SCHOOL OF LAW

Call ABICLE at 1-800-627-6514
or 205-348-6230
tor program information.
www.abicle.org
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w THANK YOU

ALABAMA LAWYE -w

Thanks for naming us as the endorsed provider of
Long Term Care insurance for the Alabama State Bar.
We have designed Long Term Care coverage plans for individual attorneys and
some of the largest firms in the state. Here are just a few reasons why:
* You select the benefits you want and receive care where you want or need it.
* Most of you qualify for relaxed underwriting requirements.
* Members are eligible for special premium discounts.
* Married couples receive additional discounts and benefits.
* Available to members of the Bar, their extended families and their employees.
Let one of our specialists show you why the Alabama State Bar endorsed our

Long Term Care plan. For information call 1-800-278-1262 or contact us through
the Alabama State Bar website (www.alabar.org) and click on Long Term Care.

SOUTHEAST

FINANCIAL GROUP, L.L.C.

8650 Minnie Brown Road, Suite 225 » Post Office Box 241865 = Montgomery, Alabama 36124-1B65
Telephone (334) 215-4472 = Toll-Free 1-800-278-1262 * Fax (334) 215-4431
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An Interview With Sam Rumore

Editor’s Note: We continue the annual interview of The
Alabama Lawyver with the Alabama State Bar President,

The Alabama Lawyer: Sam, you are more than half
way through your term as presideni of the Alabama
State Bar, What have been your most, and your least,
pleasunt experiences as state bar president?

Rumore: I suppose the mosi pleasant experience is
the simple fact of being state bar president, It wis a
tremendous honor bestowed on me by the lawyers of
Alabama. And believe me, you don't forget for one day
that you are president. Lawyers who | practice with at
the courthouse, those I meet on the street, and the ones |
see on social occasions invariably greet me with, "Hello,
M. President,” or “How is the state bar, Mr. President?
It is truly gratifying to be acknowledged that way.

The only real negative that 1 have encountered is the
Juggling of time, 1 have court appearances several
times each week, It is a balancing act to take care of
the bur's business, my client’s buginess, my own per-
sonal and family responsibilities, and also get encugh
sleep. But most lawyers know that to be successiul
they musl manage their ime wisely. Overall, the posi-
tives outweigh the negatives and [ have thoroughly
enjoyed my year as bar president,

AL: Were you surprised at the amount of time it
takes to serve ns the state bar president?

Rumore: Not really, | became a bar commissioner in
1890, To be a responsible bar commissioner, you are
going to spend time in committee work, or on discipli-
nary panels, 1 had budgeted that time into my practice
for nine years, When [ decided to run for president, [
knew what to expect. Also, during my last year as a bar
commissioner I served on President Vie Lott's
Executive Council. That was an eye-opening experience
hecause I got 1o see the work that the leadership of the
bar puts forth before each commission meeting, And
there is a continuity of leadership because the immediate
past president, as well as the president-elect, also serve
on the Executive Council. I was most impressed with
Dag Rowe's continued involvement after his year as
president, Vie Lot and Wade Baxley also shared their
experience and counsel in their year as past president.

AL: What advice would you give a lawyer who
might one day aspire to be the bar president?

Rumore: First of all, they should become a stafl’ writer
for The Alabama Lawyer! That's just a joke, but serious-
ly, a bar president needs to be involved with the work of

MAY 2001

Wade Baxley, 1999-2000 ASB presidens, offering new
President Sam Rumare "woredy af advice™

the bar. | had served on loeal committees of the
Birmingham Bar Association from my carliest days as a
lawyer, Doing bar-related work is its own reward as far
as personal and professional satisfaction, However, there
is the added benefit of working with lawyers you would
not normally meel, My suggestion is 1o get involved with
programs thiat you really enjoy, [ served on the Law Day
Committee in Birmingham for many vears and when
Charles Najjar became bar president, he asked me to be
the overall chairman of Law Day, This was & great
opportunity to show leadership.

Over the next few years, other opportunities opened
up. State Bar President Bill Hairston knew that I prac-
ticed family law and he appeinted me chairman of a
commitiee 1o work on the creation of a Family Law
Seetion, That was most enjoyable and because of that
experience [ had to appear before the bar commission to
seek their approval of the section. A few years later, the
number of commissioners was expanded based on
tawyer population, Formerly, each ¢ircnit had only one
bar commissioner, Birmingham, with its thousands of
lnwyers, had only one commissioner, just like the small-
est etreuit. This changed in 1987 and so [ ran for one of
the new positions, but lost. Three years later I ran again
for bar commissioner, and won. | have thoroughly
enjoyed my experiences with the bar.

Finally, I was fortunate enough o have o passion for
history and some skill at writing, My seddes in The
Alabama Lawyer on the courthouses started as o
Bicentennial hobby to visit each county seat in 1976,
Whao would have thought that history could take you so
far! Over the years | received scores of letters from
lawyers and judges who appreciated my articles, So, in
any event, here T am today as state bar president.
Fundamentally, the recogmtion as president is given for
your work over your entire career,




AlL: What have been your goals as
president this year?

Rumore: Basically I wanted 1o
improve the image of lawyers,
enhance lawyer collegiality and get
lawyers involved in some important
issues,

AL: What huve you done (o reach
these goals?

Rumore: First, we have continued
the bar's partnership with the
Alabama Broadeasters' Association,
The radio and TV spots that were pro-
duced have appeared all over the state
and we have gotten much favorable
response from them.

Also, this year the Board of Bar Commissioners approved a
Pledge of Professionalism. This is a written declaration that a
lawyer will aspire to specific standards of conduet. This pledge
was patterned after the Birmingham Pledge where signees
promise to wvoid racism in their personal lives, Each lawyer
who signs the pledge will receive a letter from me, a centificate
acknowledging their commitment, and an original design lape)
pin. Professionalism has to stant with each individual lawyer
and how we treat each other.

Another way | hope to improve collegiality is through the
continued work of the Bench and Bar Relations Committee
chaired by Carol Ann Smith of Birmingham and the Intra-
Hench and Bar Communication Task Foree chaired by Terry
Brown of Montgomery, Through these committees, lawyers of
different buckgrounds and judges share their common concerns
and work on bar-related matters,

AL: In what issues have you been interested?

Rumore: Possibly the greatest need of the State of Alabama is &
new constitution. The present one is 100 years old this year, It has
been amended hundreds and hundreds of times. So many of the
problems in our state can be linked to shortcomings in our consti-
tution, Perhaps the most important task force that [ established
wits the one on constitutional revision. Judge Sam Polnter agreed
to serve as chair. The purpose of the task foree is to get the organ-
ized bar invoived in the dialogue on constitutional reform efforts,
It may take many more years before we get a new constitution, but
we have to begin somewhere and I hope this task foree contributes
1o the discussion,

Another project we initiated this year is the Lawyer Campaign
for Legal Services. I mentioned the problem of funding for Legal
Services in one of my “President’s Pages.” [ sent a letter to each
member of the bar asking them 1o pledge the equivalent of one
billable hour in money 10 Alabama Legal Services for a period of
three years, The purpose of the campaign is to get lawyers
involved in the efforts to see that poor people have access to legal
representation,

AL: Have there been any other accomplishments this year?

Rumore: | would say that ene little-publicized but very
important action 1ok place this year involving the future of our
bar building, Our building was constructed with room for

Sam Rumore beside ASB Legal Milestone murker

expansion as the need arose. We have
now built out the third foor. If there
18 a need for further expansion, we
will probably have to take in the park-
ing area undernenth the bar building.
If that happens, we will need alternate
parking. The Board of Bar
Commissioners authorized Keith
Norman 1o inguire about the avail-
ability of the small strip of land
directly across Hull Street from our
building. It was not actively on the
market, but, as is always the case,
prices can be negotiated to persuade a
sale, That is whut we did and we will
soon own that property, In my opin-
ion, this was good stewardship since
there is no other vacant property on Dexter Avenue,

AL: Do you have any other concemns that you wish 10 share
with our readers?

Rumoret Yes, | wrote in my “President's Page” that we have a
very diverse bur and that the leadership of the bar needs to reflect
that diversity. | mentioned that our association has never had a
woman as president and has never had a black lawyer as president,
Lam pleased to say that one of these historic firsts will soon take
place. Fred Gray of Tuskegee was the oaly lawyer to qualify for
president-elect by the deadline date of March 1, Fred has had a
long and fulfilling legal career which includes representation of

8 uppraisers, expands
lnesnpprnlulnuds
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RUSSELL FINANCIAL CONSULTING, INC.
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“Professionalism begins with each of us.”

This quote from ASB Presidant Sam Bumore in his "President’s Page” sorves as the
baginning of the bar's spacial efforts to hava evary member sign tha Professionalism
Pledge, as approved by the Board of Bar Commissioners, The pledge is located below, o
may be downloaded from the bar's Web site at www.alabarorg. A parsonal letter fram
President Rumore has bean sent to all bar presidents, and special
certificates and oniginal design lapel pins will ba sent to all participants
All Alabama lawyers are encouraged to participate in this positive
program|

ALaABAMA STATE BaAR

PLEDGE OF PROFESSIONALISM

| bedieva that our judiclal system binds togother the fsbric of our democracy. | believe that, in order to
maintain our judicial systam, lawyars must maintain a high degree of professional courtesy and deco-
rum. | balieve that every lawyar has a professional duty to maintain a courteous and collegiate atmos-
pherg in the practica of law. | baligve that a courtaous and collegate atrmosphere beging with me

Tharefore, | will * rocogniza that advocecy doas not include

* navor knowingly decoivo another lawyer. haragsmant

* honor pmmius a"d commitmants made 10 . fecognizg that ﬂd'ﬂlﬂ:ll:? does net includa
annther lawyer, noedless dalay.

= g ever mindiul that any motien, tal, coun
appuarance, deposition, pleading or legal
technicality costs somaone tima and money

* never have £ pasie communications with
tha court

= stand to address 1he court, bo courteous
and not ongage in reaimination with the
court,

* dross in proper attire uring any court pro-
couding, whether in tha courtroom or
chambars, to show praper respect for the
court and the law

* not become too closaly associated with my
cliant’s activities, or become amotionally
involved with my clien

always ramember thal the purpose of the
practice of law 15 neither an opportunity to
make outrageous demands Lpon vulnarable
opponents nor blind resistance to a just
tlaim; being stubbomly litigious for 8
plaintiff or a defendant is not professional

= make all reasonable afforts to schedule mat-
ters with opposing counsal by agréemant.

* maintain a cordial and respectiul relationship
with opposing counsel.

* goek Sanctiong against oppoasing counsel
only whara required for the protection of my
cliant and rot for mere 1actical advantago.

* nal ingke unfoundedl accusations of unethical
conduct ahout oppasing counsel

* naver intentionally embarrass another
lowyar and will avoid personal eniticism of
another lawyer,

® gHempt to alwoys bo punctual,

* saak informal agreemant in procedural and
preliminary matters .

« shake hands with the opposing counsel at
the close of adversarial proceadings and
will refrain from engaging in any conduct
which ongenders distespact for the court,
my adversary of the parties.

[This plixdge i adapied from the Alabama Siste Bar Code of Professionsl Courtesy adogted by tha Boaid of
Bat Commicaionars on Apnil 10, 1892

Daw:____ Signature;

Print Name:

Firm Nama:
Adddrosy:
City/Staw/Tip:
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Rosa Parks and Martin Luther King, Ir.
Fred is now our president-elect designate
and will serve as the 126th Alabama State
Bar President for the 2002-2003 term,

| also encourage more wornen lawyers o
get involved in bar activities, We now have
i Women's Section and many leaders
among the female members of our bar, Our
bar association presently is more than 25
percent female. It is hoped that next his-
toric first of having a woman president in
our bar will come about soon.

AL: What are your plans afler you
leave office in July?

Rumore: Unlike General MacArnthur, |
do not intend 1o just fade away, The irme-
diate past president serves on the Execulive
Council, and 1 hope o give my advice and
support o my successor, Larry Morris,
There will be other projects, I would like to
complete my courthouse series and com-
pile the articles into n book., Alse, [ may
help out on & project to write a history of
the Alabama State Bar in time for our
125th Anniversary in 2004, And [ am cer-
tain that | will help out whenever called
upon by future presidents, Our bar associa-
tion needs o new long-range plan, We need
to actively develop young lnwyer leader-
ship. And we need to continue our efforis
at diversity in the profession.

Al Any last thoughts!

Rumore: Serving as staie bar president
is the highest honor that can be bestowed
by one's peers. I will always be grateful
to the lawyers of Alabama for this privi-
lege. We are an honorable profession that
over the years has helped 1o make our
country a great country. | sincerely appre-
ciate the opportunities given to me in this
land because all four of my grandparents,
as well as my Tather, were immigrants.
This country and this profession have
been very good to my family and me, W

Sumt Rumaore and family at 2000 ASB Armual
Meeting ar Orange Beach




Profile

Fred D. Gray

Pursuant to the Alabama State Bar's rule governing the election of president-elect, the
following biographical sketch is provided of Fred David Gray. Gray was the sole gual-
ifving candidate for the position of president-elect of the Alabama Stare Bar for the
2001-20002 term, and will assume the presidency in July 2002.

red David Gray is o native of
F Montgomery and a civil rights

lawyer. He was educated at the
Nashville Christian Institute, Alabama
State University and Case Western
Reserve University,

An admitice o the Alabama and Ohio
bars, Gray is also admitted 1o practice in
the following courts: Supreme Court of
Ohio, Supreme Court of Alabama,
United States District Court for the
Middle District of Alabama, Supreme
Court of the U.S., U.S. Court of Appeals
for the Fifth Circuit, ULS. Distriet Court
for the Northern District of Alubama,
LS. Court of Appeals for the Sixth
Circuit, LLS, Court of Appeals for the
Eleventh Cirguit, and the Tax Court,

Gray's legal career spans a period of
45 years, Out of law school less than o
year, he represented Rosa Parks, who
was arrested because she refused o give
up her seal on a bus to a white man,
which ignited the Montgomery Bus

FParks. He was Dr. Martin Luther King,
Jr.'s first civil rights attorney.

Gray was also one of the first Blacks
to serve in the Alabama Legislature since
Reconstruction (1970-1974), He received
the Capitol Press Corps Award for Best
Orator in the House of Representatives in
1972, and was a member of the National
Society of State Legtslators from 1970-
1974, He served as the 43rd president of
the National Bar Association and was
inducted into the NBA Hall of Fame in
August 1995,

Gray is the senior pariner in the firm
of Gray, Langlord, Sapp, McGowan,
Gray & Nathanson, with offices in
Montgomery and Tuskepee,

In October 1999, he became a Fellow
of the American College of Trial
Lawyers, and in March 2000, a Fellow of
the International Society of Barristers,
Gray has been the recipient of numerous
awards and honors, including the
American Bar Association's Spirit of

Fred D, Gray

A recent author, Buy Ride 1o Jusiice
was released in February 1995 and The
Tuskegee Syphilis Study in May 1998, He
also wrole The Sullivan Case: A Direct
Product of the Civil Rights Movement,

An elder of the Tuskegee Church of
Chirist, Gray has four children and six

Boycott, Clty of Montgomery v. Rosa Excellence Award in 1906, grandchildren, u
Physiclan malpractl dicat co bysis Speclallzed medlcal literatur ch
Nursing maliprac ity tlabllity nsation
Product medicine | iitlgation medlcing
Nursing of "\.\ heatth medlcin
Selectlon expert witne -v__&d... \ haology o r
prepara 1 b’# ¥l |
rescar and Allig ¥ cticn
Compen L liabillt ( I o | ‘

Mmi * Nursing hom e inthe st care et

physician analysis for the legal professiona

(205) 492-0815
inquiry@medicalinsights.net

Medical Insights Consulting

www.medicalinsights.net

1

LAWYER

Ik

ALABAMA

169




]
5
:
=
§
§
A

ueuuon ‘g yuay Ag

160

ur profession has taken several positive steps

to instill in our newest members, and remind

those already in practice, what it means 1o be a
“professional.” This year begins the second year of
mandatory prolessionalism training for new bar mem-
bers. The training program covers such topics as ""An
Attorney's Relationship with the Prolession,”
"Courtroom Decorum,” “Building Your Practice and
Your Relationship with Your Clients,” and *The Joy of
Being a Lawyer” The truining sessions are held four
times o year.

Last year, nearly 500 new members attended the
day-long training sessions to hear from a faculty of
Alabama’s finest and most highly regarded judges and
lawyers, Last year's faculty members included: John
Pappanastos, Montgomery; Ralph Gaines, Talladega;
Judge Art Hanes, Birmingham; Fred Gray,
Tuskegee: Stan Starnes, Birmingham; Steve
Glassroth, Monigomery; Justice Ralph Cook,
Montgomery; and Skip Ames, Mobile. In addition to
Judge Hunes, Skip Ames, Stan Starnes and Justice
Cook, this year's faculty mcludes lormer Governor

Do You Need a Tree Expert?

* Tree Valuations

* Pesticide Damages
*Tree Care

* Registered Foresters

* Tree Protection

* Timber Trespass

* Tree Assessments
* Certificd Arborists

Southern Urban Forestry Associates

205-333-2477
P, O, Box 1403, Northport, AL 35476
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Koith 8. Norman

Professionalism:
One Word That Says It All

Albert Brewer, Birmingham; Judge Ben Fuller,
Prattville; Ken Simon, Birmingham; Laura Petro,
Birmingham; John Leatine, Birmingham; Carol Ann
Smith, Birmingham; and state bar Presldent Sam
Rumore, Birmingham.

The Alabama Bar Institute for CLE (ABICLE)
organized and administered the first year's training ses-
stons, Last year's training sessions went very smoothly
thanks to Steve Emens, associate dean, University of
Alabama School of Law, and ABICLE director, and
Anita Hamlett, ABICLE associate director, This
year's professionalism training will be administered by
Cumbertand Institute for CLE (CICLE) under the sble
direction of LaVone Warren, assistant dean for CLE
at Cumberland School of Law, Steve, Anita and
LaVone, as well as the lawyers and judges serving as
faculty Tor the professionalism triining programs,
deserve our praise and thanks,

Another positive step being considered is one hour of
professionalism or ethics training for ail licensed mem-
bers, The MCLE Commission is proposing a change in
the MCLE rules to have one hour of the annual CLE
requirement devoled to ethics or professionalism with an
accompanying increase n the annuil minimum number
of hours from 12 to 15, The MCLE Commission is pro-
posing two additional changes that would help facilitate
the two changes mentioned above, One would be a
“comity” rule that would allow a non-resident bar mem-
ber in compliance with the CLE rules in the jurisdiction
where he or she resides (o be in compliance in Alabama,
The other change would permit membeis o obtain up to
six hours CLE eredit for interactive instraction received
vie the Internet. These proposed CLE rule changes are
posted on the bar's Web site, www.alabarorg.

Finally, I encourage every lawyer o read and sign the
“Pledpe of Professionalism,” adopted by the Board of




Commisstoners this past October, The pledge and accompanying Educational Debt

form are posted on the bar's Web site. (Also, see page 158 of this =
issue.) You can prinl a copy of the pledge form, sign it and retum Continues to Increase

it to state bar. Your name will be posted on the bar's Web site with Educationual debt for those sitting [or the Alabama bar exami-

the other bar members who have signed the pledge. Abiding by nation has increased the last two examination periods. The chart
the pledge will not only engender the public's respect and trust, below reflects the education debt load of bar examinees over the
but will make us feel better about the future of our profession, pust five years. |

Educational Debt For Bar Examinees

Feb01 FehO0 July00 Fob99 July93 Feb98 July98 Febh87 July97 Feb96 July96

Examinees With 137 122 ny 144 297 125 20 105 317 148 Yy
Educational Debt {38%)  (36%) (57%) (41%)  [54%) {44%) (60%) (53%] (6B%)  (H1%) {73%)
Average Debt 48,820 $448685 $50441 346,500 $50,070 $41.885 §$50418 $35308 $44628 835,000 $40,892
{latal Dabt
$14.870 80K
Debt Service $980 $533 $598 $552 $594 $497 $599 $420 $528 £415 $474
1.5% For Par Per Per Par Par Par Per Par Par Pet Par
10 Yoars Month  Month  Month  Month  Month Month  Month  Month  Month Month  Month

THE UNIVERSITY OF ABIC]'_E
ALABAMA [\ oo ore momrores ror

SCHOCL OF LAW CONTINUING LEGAL EDUCATION

SHARPEN YOUR LEGAL SKiLLS WITH
ABICLE CoOURSES AND PUBLICATIONS
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William C. Thompson, judge of the Alabama Court
of Civil Appeals, has been appointed chief judge of
the Court of the Judiciary.

William J. Bryant, a sharcholder with the
Birmingham firm of Feld, Hyde, Lyle, Wertheimer &
Bryant, PC,, was recently named chairman of the
national board of directors of the American Hearl
Association, He will be involved in the overall admin-
istration of the AHA's public relations, advocacy nnd
fund-raising activities, Bryant is the first Alabamian to
chair this national voluntary health agency, with four
million volunteers and 3,000 employees,

Bryan Stevenson, an attorney with the Equal Justice
Initiative of Alabama, recently was awarded the Olol
Palme Prize for outstanding achievement, The prize,
named for an assassinated Swedish prime minister, is
given annually by the Olof Palme Memorial Fund
for International Understanding and Common
Security, and comes with & $50,000 cash prize and a
diploma. The Equal Justice Initiative originally was
the Alabama Capital Representation Resouree
Center, In 1995, it was reorganized as the Egual
Justice Initiative, a non-profit organization,
Stevenson is a 1987 admittee 1o the Alabama Stale
Bar,

Paul Myrick, a partner in
the Mobile firm of Adams
& Reese LLP, was recently
appointed a fellow of the
College of Labor and
Employment Lawyers.
Myrick is a past chair of
the ASB Labor and
Employment Law Section
and is the co-author of the
Alabama Employers
Handhbook.

Paul Myrick

Cumberland School of Law at Samford University
recently honored several Alabama attorneys s
among its most loynd slumni and iriends. W, Stancll

Starnes of Birmingham was named Distinguished
Alumnus for 2001, E, Mark Ezell of Butler was
named 2001 Friend of Cumberland and Steve
Brackin of Dothan was named Yolunteer Alumnus
of the Year.

Starnes, who is a senior partner with the firm of
Starnes & Atchison, gradusted swmwna cum lawde in
1972 from Cumberland School of Law, where he was
a member of Curia Honoris and the Order of
Barristers, and was editor-in-chiefl of the Cumberfand
Law Review, Starnes has served as president of the
Cumberiand National Alumni Association, and as a
member of the law school's Advisory Board and of
two Dean Search committees. He has also chaired the
Cumberiand Law Review Foundation One son, 1T,
Thompson, is a first-year student at Cumberland,

Ezell, who practices in Butler, graduated in 1966
from the University of Alabama School of Law, He
inaugurated the Parham H, Williams Scholarship in
honor of a former dean and has helped w build the
scholarship’s corpus to more than $170,000. He has
two sons who have attended law schoal st Cumberland.

Brackin, a partner in the Dothan firm of Lewis,
Brackin, Flowers & Hall, praduated cum laude in
1978 rom Cumberland School of Law, where he
was 0 member of Curia Honoris, He is president of
the Dothan Area Comberland Club,

Recently elected officers of the Alabama chapter of
the American Academy of Matrimonial Lawyers are
Sammye Oden Kok, president, and Denise J.
Pomeroy, sccretary, both of the firm of Dominick,
Fletcher, Yeilding, Wood & Lloyd, PA, Randall W,
Nichols of Massey & Stotser, P.C. was elected vice-
president and L, Stephen Wright, Jr. of Najjar,
Denaburg, P.C, was elected treasurer,

Sharon Byrd Patterson recently was awarded the
Department of the Army Superior Civilian Service
Award for her outstanding support in providing legal
advice to the United States Army. She is a member of
the Office of the Chief Counsel, Acquisition Law
Division, U.S. Army Aviation and Missile Command,
Redstone Arsenal, Alabama. i@
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* Print

At Martindale-Hubbell, we've helped lawyers and law firms connect with
clients across the country for over 130 years. Today, we've expanded our horizons
by harnessing electronic media to place your firm's credentials on the desktops of
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Due to the huge increase in notices for “Abont
Members, Among Firms,” The Alabama Lawyer will
no longer publish addresses and telephone numbers
unless the announcement relates to the opening of a
new firm or solo practice. Please continue to send in
announcements and/or address changes to the
Alabama State Bar Membership Department, at (334)
261-6310 (fax) or P.O. Bax 671, Montgomery 36101,

About Members

Kathleen A, Brown, formerly of Robison & Belser,
P.A., announces the opening of her office at 423 S,
Hull Street, Suite 2F, PO, Box 1606, Montgomery
36102-1606, Phone (3134) 054-4445,

Raymond C. Bryan announces the opening of his
office at Suite 2C, Lyric Square, 1302 Noble Street,
Anniston, 36202, Phone (256) 237-5018,

Harry V. Satterwhite announces the opening of his
office at 1203 Dauphin Street, Mobile, 36604, Phone
{334) 432-8120,

Sidney W. Jackson, 111 announces the opening of
his new office, Sid Jackson & Associates, L.L.C.
Offices ure located at the AmSouth Bank Building,
Suite 1704, 107 S0 Francis Steeet, Mobile, 36602,
Phone (334) 433-6699,

Among Firms

Michael A. Fritz, Sr. announces that he has become
the bankruptey attorney for the United States
Bankruptcy Administration, Middle District of
Alabama,

Lee A. Mclver and Debra Haynes Poole antounce
the formation of Melver & Poele, P.C. Offices are
located at 321 N. Hull Street, Montgomery, 36104,
Fhone (334) 834-2135.

Nadler & Associates, P.C, announces that Frances
W, Motches has become associated with the firm.

Hubbard, Smith, Mcllwain, Brakefield &
Browder, P.C., announces that Gary E. Sullivan has
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become & shareholder and Travis R, Wisdom has
become associated with the firm,

Rhen, Boyd & Rhea announces that Gina D.
Coggin has become a member of the firm, The firm
name 15 now Rhea, Boyd, Rhea & Copgin,

James H. Richardson and Joha J. Callahan, Jr.
anncunee the formation of Richardson & Callahan,
L.L.J% Offices are located at 301 Washington Street,
Suite 450, Huntsville, 35801, Phone (256) 533-2440),

Hill, Hill, Carter, Franco, Cole & Black, P.C.
announces that Doy Leale MeCall, 11 has become a
member of the firm, and Michael J. Cohan and
Shawn Junkins Cole have become associates.

Clark & Scott, P.C, announces the opening of their
new office o 2450 Valleydale Road, Birmingham,
35244, The firm also announces that Jack Harrison has
become of connsel 1o the firm and Barry W, Hair and
Bradley J. Smith have joined the firm 68 associnles,

Albrittons, Clifton, Alverson & Maoody, P.C,
announces that Benjamin M. Bowden has become a
shareholder and the firm name is now incorporated
under the nume of Albrittons, Clifton, Alversen,
Muoody & Bowden, P.C,

Mann & Cowan, P.C, announces that Robert Potler
has become a shareholder in the firm and the firm name
has been changed to Mann, Cowan & Potter, LC.

David I% Shepherd and Mark 5. Gober announce
the formation of Shepherd & Gober, Offices are
located a1 913 Plantation Boulevard, Fairhope, 36533,
Phone (334) 928-4400.

Hutcher, Stubbs, Land, Hollis & Rothschild
announces that Neal J. Callahan has become a partner
in the firm. Offices are located in Columbus, Georgia,

Andrew 1. Citrin and Michael 8. McGlothren
announce the formation of Citrin & McGlothren,
P.C, Offices are located at 1703 Main Street, Daphne,
36526, Phone (334) 626-7766,

Gladden & Sinor, P.C. announces that Sherd J.
Lowder has become associnted with the Grm.,




McKenzie & Taylor, PLA. announces
that Joseph A, Zarzaur, Jr. has become
associated with the firm. Offices are
located in Pensacola.

Wallace & Wyalt, P.C. announces
that C, Brian Davidson has joined the

firm as partner and the firm pame is now
Wyntt & Davidsen, P.C.

Corley, Moncus & YWard, P.C,
announces that Annette T. RulT has
joined the firm as an associate.

Ollver, Maner & Gray, L.L.P,
announces thsl Robert B. Gray has
become associated with the firm.

Robert W, Lee & Assoclates, PLC.
announces that Wendy N, Thornton has
become a sharcholder of the firm and the
firm name has changed to Lee &
Thornton, P.C.

Smith, Spires & Peddy, P.C.
announces that Samuel Ray Holmes has
Joined the firm as an associate,

Paul, Frank & Collins announces that
Lynda L. Marshall has joined the firm
as counsel, Offices are located in
Burlingion, Vermont,

Michael K, Abernathy announces the
formation of Ahernathy & Associntes,
L.L.C. Offices are located at One Chise
Corporate Drive, Suite 4H), Birmingham,
35244, Phone (205) 982-Y810,

Lyons, Pipes & Cook announces that
S, Wesley Pipes, James D, Jeffries, Jr.
and Roger E. Cole have become part-
ners in the firm and 8. Travis Bartee,
Nathanicl A. Bosio and Brandy B,
Osborne have become associated with
the firm,

J. Myron Smith & Associntes
announces that Jim T, Nerman, 111 has
become associated with the firm.

Spain & Gillon, L.L.C. announces the
formation of the Spain Gillon Mediation
Center. Medintors are Quentin Brown,
JE, Eugene B Stutts, Samuoel H. Frazier
and Myla Cathoun Choy. The center is
located at 2117 Second Avenue, North,
Birmingham, 35203, 'hone (205) 715-
6589, Spain & Gillon, L.L.C. also
announces that Roderick K. Nelson and
Mark W, Macoy have become members
of the firm, Thomas A. Jones, LI, Adam

M. Milam and Patricia A. Gill have
become associated with the firm, and
Quentin Brown, Jr. and James E. Clark
have become of counsel 1o the firm.,

Wolfe, Jones & Boswell announces
that Joel R, Hamner and Behrouz K.
Rahmali have become purtners in the
ftrm,

Dominick, Fletcher, Yielding, Wood
& Lloyd, PA. announces that Mare C,
Dawsey has become associated with the
firm.

Capell & Howard, P.C. announces
that Barbara J. Gilbert, David B,
Byrne, Jr. and Robert K. Northeutt
have become members of the firm,

Haskell, Slaughter & Young L.L.C.
announces that J. Michael Redlker,
Thomas L. Krebs, Patricin C, Dlak,
William K. Holbrook, Michael C,
Skotnickl, and Andrea C. Hurt have
joined the firm, and Peyton D). Bibb, Jr.
has become of counsel 1w the linm

Constangy, Brooks & Smith, L.L.C,
announces that Thomas A. Davis, Tammy
L. Dobbs and Charles A, Powell, 1V have
become members of the lirm,

Eyster, Key, Tubb, Weaver & Roth
announces that Carl A, Cole, 11 and
Henther L, Neeklaus have become nsso-
cisted with the firm,

Crittenden Martin announces that
Cundaoce E. Brannen hias joined the
firm as an associate.

Burns, Cunningham & Mackey, P.C.
announces that Gary Filllingim has been
made a partner in the firm, and the firm
name has changed to Burns,
Cunningham, Mackey & Fillingim,
P.C. The firm also announces thit
Melissa A, Thomas has become associ
ated with the firm,

Bradley Arant Rose & White LLP
announces that Jay Bender, F.M, Haston,
Abdul Kallon, Kim Martin, Rodney
Moss, Dorothy D. Pak, and Richard
Shaell have become parners in the firm,

Ulmer, Hillman, Ballaed &
Nikolakis, P.C. announces that the firm
name has been changed to Ulmer,
Hilliman & Ballard, INC.

Hare, Wynn, Newell & Newton
announces that Justice Ralph ), Cook
has become of counsef 1o the firm,

Ambrecht, Jackson, Demouy,
Crowe, Holmes & Reeves, L.L.C,
announces that the Grm nime has been
changed to Ambrecht Jockson L.L.P.
and that Judge Edward B, McDermott
hus become of cownsed 1o the firm.,

Lightfoot, Franklin & White, L.1..C.
announces that Melody L. Hurdle and
Robin H. Graves have become members
of the firm.

Cassady, Fuller & Marsh, L.L.P.
announces that M, Chad Tindol has
become 4 partner in the firm.

Hand Arendall, L.1.C. anrounces that
Frank C. Galloway, Jr. has joined the
hirm as a4 member, Douglas W, Fink,
Brooks P. Milling and E, Luckett
Robinson, 11 have become members of the
firm, and Andrew J. Crane, Christopher
M. Gill, Tracy R, Davis, Lisa Darnley
Cooper, and Louis C, Norvell have
become assocuded with the fiem. ]

I Git s .
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Otto Ernest Simon

Otto Ernest Simon, a native of Mobile, had a distin-
guished career as a soldier, legislator and lawyer. Alter
graduating from Murphy High Scheol in 1936 und
working brietly for the GM&O Railroad, he entered
the Army Air Corps during World War 1 and was hon-
orably discharged as a master sergeant. His undergrad-
uate studies were at Spring Hill College, and he
obtained his law degree from the University of
Alabama School of Law in 1949, Dunng the Korean
War he served as o captinn for the Judge Advocate
General for the 26th Air Division Eastern Air Defense
Force, Thereafler, until his retirement in 1985, he prac-
ticed in Mobile as a member of the firm ol Simon,
Wood & Crane,

In addition o his active private practice he represent-
ed Mobile County in the Alabama legislature from
1955 to 1959; served with the Alabama Insurance
Commission, as & chairman to the Alabama Education
Study Commission, and as a city attorney for Prichard
and for the Prichard Waterworks and Sewer Board; and
was active in Masoni¢ and other local organizations,
Always seeking new challenges, after his retirement he
began & new carcer in mediation,

A member of the Spring Hill Avenue Methodist
Church, he is survived by his wife, Catherine Doyle
Simon; two sons, Otto M, Simon and Eric H. Simon; a
daughter, Lee Simon Hightower: two grandchildren,
Cody and Haley Hightower; stepsons James Gnessett
Hickman, 11, Robert D, Hickman and Gregory A,
Hickman: four sisters, Barbara Lewis, Yesta Simon
Evans, Katherine Elizabeth Simon and Martha Simon
Henderson: and other relatives.

George Joseph Moore

Ot Ernest Simon

The Mobile Bar Association henors the life and
mourns the death of Otto Ernest Simon on September
30, 1999, after 50 years of faithful service to his pro-
fession, who served his country in war, his community
and state throughout a disunguished career, and
brought honor and respect to his fumily,

~Fred W. Killion, past president
Mobile Bar Association

George Joseph Moorte, a highly respected member of
the Mobile Bar Association, departed this life on
Thursday, January 20, 2000,

This association memorializes his accomplishments
as a proficient practitioner of his profession and his
beneficent influence on those who knew him,

George Joseph Moore was bom in Mobile on the
10th day ol September, 1918, and was a graduate of
McGill Institute, Springhill College and the University
of Alabama School of Law, receiving his LLB degree in
1948, He was a member of the Mobile and American
bar associations, as well as the American Trinl Lawyers
Association, He bepan his legal career in Mobile where
he operated a private law practice for 51 years,

He was a member of St, Ignativs Parish, St, Yincent
DePaul Society, and Knights of Columbus and was a
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past president of the Friendly Sons of St. Patrick. He
was i Navy Veteran of WWIL
George Joseph Moore is survived by his wile,
Roberta 8. Moore of Maobile; daughters Catherine M,
McCorkle of Mobile and Elizabeth M. Leonard of
North Palm Beach, Flonda; a son, Gerard J. Moare of
Marietts, Georgia; a son-in-law, James Leonard of
North Palm Beach, Florida; a daughter-in-law,
Benedete S. Moore of Mariettn; a granddaughter, Enn
A, Moore of Maretta; two brothers, Brother John
Moore, 5C (Brother of Sacred Heart) and Brother
Michacl Moore, SI (Society of Jesus) of Grand Coteau,
Louisinng; a sister-in-law, Sister Anne Roberta
Schilling, SL (Sisters of Loretto) of Nerinx, Kentucky,
—Alex F. Lankfard, past president
Mobile Bar Axsociation




Sidney Moxey Harrell

Sidney Moxey Harrell, a native of Sunflower, and a longtime
resident of Mobile, a graduate of the University of Alabama
Scheol of Law, o Veteran, and a retired major in the United
States Army, altaingd wide renown as an expert in real property
law throughout South Alabama, where he practiced law, invari-
ubly displaying an aurn of quiel dignity, until his death on
November 20, 1999,

James Tyler Strickland

He is survived by his wife, Anne Boudousquie Harrell; three
children, Cathy Harrell Pennington of Atlanta, Mollie Louis
Harrell and Sidney Moxey Harrell, Ir., a Mobile attorney; o
granddaughter, Mary Slade Pennington; a brother, Claude
Eugene Harrell, Jr.; and other relatives,

—Alex E Lankford, past prexident
Mabile Bar Association

On Wednesday, April 2, 2000, James Tyler Strickland, a dis-
tinguished jurist and member of the Mobile and American bar
associations, deparied this life, and the Mobile Bar Association
recognizes und memorinlizes his very colorful and outstanding
carger as an attorney, judge and political analyst, as well as a
dedicated supporter of his community,

James Tyler Strickland was born in Bastrop, Louisiana, on
October 22, 1926, He was a longtime resident of Mobile, living
in the Toulminvitle area and West Mobile. Judge Strickland
graduated from Murphy High School. He served in the UK.
Army from 1945 to 1947, and then enrolled at the University of
Alabama, graduating from the University's School of Law in
1952, He practiced law in Mobile from the mid-1950s to 1965,
He also served as a part-time assistant district attorney, and his
aggressive style as a prosecutor gamered him the nickname of
“Tiger" In 1965, he was appointed part-time juvenile cour
Judge and was fater appointed as cireuit judge, becoming the
first full-time juvenile court judge, He was recognized through-
out the State of Alabama as a leader in juvenile justice, In the
laute "60s, due to his political genius, he was able to convince the
local legislative delegation from Mobile County 1o sponsor and

Bluck, Willinm Verbon
Huntsville
Admited; 1959
Died: December 31, 2000

Duke, Willinm Stephen
Montgomery
Admitted: 1929
Died: Januury 3, 2001

Large, Earnest Ray
Birmingham
Admitted; 1951
Died: January 13, 2001

Lumpkin, William H., Hon.
Cherokee County
Admitted; 1939
Died: March 9, 2001

Meteall, Ramsey Neil
Bay Minette
Admited: 1948
Died: Junuary 18, 2001

pass a bond issue of one million dollars o establish the first
youth center in the State of Alabama, in Mobile County, In
1984, the center was renamed in his honor by the Mabile
County Commission and is now known as the Strickiand Youth
Center.

Judge Strickland was known as a political power in Mobile
County and was extremely powerful and influential with state
leaders as well for nearly 50 years, Judge Strickland had the
unigque ability to analyze political matters throughout Moebile
County, and due to his political acumen, he developed ¢lose
friendships with many leaders of all races in Mobile County,
and was credited with helping many political figures with tough
campmgns 1o win elections in Mobile County, as well as
throughout the State of Alabama,

Judge Strickland is survived by his wife, Joan Keeler
Stricklund; o son, Wayne Tyler Stricklund, a doughter, Mary
Lowery; grandsons James Donald Lowery and Danie! Tyler
Lowery, all of Mobile; and a sister, Gertie Strickland Grubbs of
Ineksonville, Florida,

—Alex Lankford, post president
Mabile Bar Assaciaiion

Schmarkey, John Carl
Mountmn Brook
Admiued:; 1957

Died: March 8, 2001

Seale, Albert Jackson
Mobhile
Admited: {951
Died: February 25, 200!

White, William Bew, Jr.
Birmingham
Admitied: 1946
Died: Junuary 17, 2001

Whiteside, Duvid Powers
Birmingham
Admitted: 1975
Died: January 29, 201
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ith one-third of the legislative session over,
W ne bills have been passed. Nor were there

any bills passed in the first Special Session
that was held during February, The first third of the
session did see 1,100 bills introduced. If experience of
prior sessions holds true, most of the legislation will
pass during the final two weeks of the session, with the
lust possible day that the legislature can meet being
Monday, May 21, 2001,

1t is hard 10 give busy, pracucing lawyers an alert to
possible bills pending in the legmislature. The following
bills have been identified and listed by category. This,
by no means, infers there may not be local bills affecting
a particular county or ity and other pieces of general
legislation of interest, These, however, are the meost
probable bills that would be of interest to lawyers,

1 am listing the topic along with the bill numbers in
the event that you wish to contact the Secretary of the
Senale or Clerk of the House to obtain a copy of the bill
or wish Lo review the eatire bill on the Legislature's pub-
lic Web site which is: www. legislature.state.al.us/,

Constitutional Revision

One bill calls for a constitutional convention (HB,
143, HB. 3), and another authorizes the legislature to
revise the constitution (SB. 2, HB. 66). Four bills are a
part of the House of Representatives' syslemalic revi-
sion of the constitution. They are Artcle | revision
(HB. 63), Article 11 (HB. 64), Anticle X1I (HB. 452)
and Article XI1II (HB. 451),

Courts

There is the annual bill for nonpartisan electior of
judges (SB. 280 and HB. 411), another requiring inter-
pretess for witnesses (8B, 32), and another which cre-
ates an international civil notary (SB. 403 and 1B, 440),

Estates

A bill would allow the executor o file an alfidavil
stating there are no taxes due rather than wait for the
Department of Revenue to send a notice (S8, 388, HRB,
362).

MAY 2001

Robert L McCusley, Jr.

Business

One bill calis for the revision of Article 9 of the
UCC (SB. 146, HB. 134) (see January 2001 Alabarma
Lawyer), und another for the Electronic Transactions
Act (8B, [32, HB, 170) {sec January 2001 Alabama
Lawyer), A bill calls for the registration of foreign
LLPs and LLCs: failure to register would cause the
entity 10 not be able 10 enforce their contracts the same
as business corporations (SB, 377},

Real Estate

Several bills call for the reduction of the statutory
right of redemption. Some bills limit the reduction to
property sold for tixes, and others for all redemptions,
Some of the bills reduce the ong-year statutory-of-
redemption period o 90 days, and others 1o 180 days
or nine months (SB. 44, SB. 172, HB, 423, HB. 125),
A new provision 1s pending tor the vacation of roads
(5B, 101). There is u bill making changes to the
mechanic's lien law (8B, 268, HB. 97, HB. 408). There
are two diametrically opposite approaches to the land-
iord and tenant law, one by the Realters and another by
tenants’ groups (HB. 433 and HB. 40), Introduced
again this year is a bill that would require for deeds to
be recorded in addition 1o the eurrent requirements as
to who prepares them, the marital status, ete., that the
deed must state the price paid and this must be certi-
fied by a party as the true and correet price (8B, 37
and HB. 104).

Family Law

A bill deals with the Uniform Interstate Enforcement
of Domestic Orders Act (SB. 55, HB, 112) {see March
2001 Alabama Lawver). There is also a bill that would
cremte o cause of action against the custodial parent if
they deny visitation (S1, 231), The mosi active bill is
one that would effect a change of custody if the custodi-
al parent moves out of the stale or more than 75 miles
from the other party (SB, 177, 8B, 155, 8B. 65, and HB.
953, Another bill dealing with custody is one concerning
grandparent eustody in certain instances (HB, ] 58),
There is also a bill that will require a permanency hedr-




ing within 12 monihs from placing a child
in a foster home (SB. 401).

Sports

There is a revision of Alabama's Athlete
Agent Act (5B, 153 and HB, 105) (sce
Muarch 2001 Alabama Lawyer). Another
bill is aimed at athletic boosters (HB.
64 1), and a third hill is directed at the
harassment of sporis officials (SB. 299),

Criminal Law

Various bills create the crime of identi-
ty thefl (SB. 15, 8B, 23, §B, 144, HB,
123), Several bills concern the death
penalty. One creates a moratorium on the
death penalty (SB. 14, SB. 292), while
another changes the execution method to
lethal injection (SB. 52, 8B, 229, HB,
[21). The following bills affect o specific
area of eriminal law: redefinition of vio-
lent offenses (SB. 34); new crime for fil-
ing claims against the State of Alabama
(SB. 64); assisted suicide (SB. 110, 5B.
95); counting nolo contendere pleas as
guilty pleas for habitual offenders (SB.
130, HB. 277); creation of a commilice

o compensate persons for wronglul
incarceration (SB. 166, HRB, 473, HB.
5821 alteration of boat identities (8B,
252); regulation of bail business (SB.
304, HB, 459); creation of a higher
offense for aggravated child abuse (SB.
305, HB, 507); allow juvenile proceed-
ings 1o be conducted by video communi-
cation (SB. 390); creation of the Indigent
Defense Commission (8B, 433, HB, 57);
expansion of the definition of sertous,
physical injury (SB, 422); a redistribu-
tion of DU fines (SB. 370, HB. 421); a
new delinition of aggravated rape (HB,
159); und an additional bill allowing for
chemical castration for sex offenders
(HB, 209).

Other

There are other hills proposing lor a
“Structured Settlement Act™ in civil cases
(HB. 460, also HB, 258), and service of
process by publication an non-residents
the same as on residents under Rule 4.3
(HB. 476).

During the final two-thirds of the ses-
sion it is expected that the general fund

budget und the education budgel will
consume much of the legislature's time.
The official census figures were deliv-
ered April 151 which will cuuse the Joint
Committee on Reapportionment to spend
a great deal of time readying themselves
for an expected Special Session 1o han-
dle reapportionment not only of the
Alabama legislature but the congression-
al districts,

To look up any of these bills, go to the
legislature’s Web site at www. legisia-
fure state.alny/, |

For more information on the Institute
or any of its projects, contact Bob
McCurley, director, Alabama Law
Institute, PO. Box 861425, Tuscaloosa
J5486-0013, fax (205) 34B-8411, or
phone (205) 348-7411.

Robert L. MeCurley, Jr.

Hotwrt L McCurbay, Jr i tha drector of e Alsboms

L Ingtrtto @t thas Univorsity of Alabarma. Hae rocnived
i undargraduste and lavw dagrees Trom thie University
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Aesop's Fables were not written
for children -

They were written ta help
leaders improve their lives and
the lives of the people those
leaders serve. Aesop's lables coax
leaders to make choices between
such things as preed and giving,
arrogance and humilivy, and
sellish indifference and
COmMpassion,

Papantonio’s new release, with
foreword by Robert F Kennedy,
Jr., explores the derails of the
timeless wisdom left by Aesop.
He invites lawyers to think
abour character qualities that
we should boh revere and revile
in leaders,

Papantonio shows how
Aesop's wisdom can benefic
lawyers in their role as leaders.

Mike Papantonio
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Order Today: 1-800-577-9499

Seville Publishing, PO. Box 12042

Only $24.95 per hook
plus $3.00 S&H each item
(Add Flosida sales tax if applicable}

e

Ok by check to:

Pensacola, FL 32590-2042

www.sevillepublishing.com
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J, Anthaay MeLain

Former Client Conflict of Interest

Question:

“1 wish 1o thank you for your response on Tuesday
when I called you concerning a conflict of interest
question, Judge Rite, at my request when defense
counsel did not withdraw, has asked that 1 write you to
see il T could get a formal opinion on this issue so as o
guide our next sieps. In case you don’t rermember, | am
involved in the case because 1 am still working part
time in the District Attorney’s Office trying felony
cases as [ am needed and was assigned to try this case
this week.

“The issue is whether an attorney may ethically rep-
resent a defendant in a murder case who is charged
with killing the brother of a former criminal client of
the attorney when that former client was the only eye-
witness 1o the incident giving rise to the murder charge
and will be the key witness for the State and the
Defense.

"The facts, as | understand them, are that some years
ago |between 1991 and 1993], prior to the incident that
gave rise to this charge, Attorney John represented
Client A in a DUI case in municipal court in Anytown.
There is a dispute whether he represented him in any-
thing else, but for the sake of this argument, [ will
assume that he did not. At the preliminary hearing
docket of September 15, 1994, Anorney John 1okl
Chief Assistant Pete that the victim and his brother
were part of a pitiful sitvation and he knew them from
having represented Client A in the past, He seemed at
that time to be familiar with their situation. He told Mr.
Pete that he might have a conflict and may need 1o
withdraw from the case, but he did not do it at that
time, When I began my preparation for the trial of the
case, | eame across the memo and when | called Client
A 1o come to my office to be interviewed, | asked him
whether Attorney John had represented him in the past.
He said that he had.

"1 told him that anything he told Attorney John in the
course of that representation was privileged and not to

1001

tell me any detwils of that communication unless he
wanted to waive the privilege. He told me he did not
want to waive the privilege and only told me that there
were things that he told Attorney John in the course of
his representation that he did not want to become
known outside of the attorney-client privilege.

I do not know what, if any, information Client A
gave Attorney lohn in the course of his representation
which may amount to impeachable material and have
been careful not to hreach the privilege to find out, It is
my opinion that an actual conflict exists and that
Attorney John will have to be removed from the case if
he does not withdraw voluntarily. Attorney John's posi-
tion is that he did not learn anything in the course of
his representation that would be suitable for impeach-
ment and that he would absolutely keep any confi-
dences he had with Client A private. He further says
that he has associated another lawyer, a Attorney Bill
from Bigeity, AL, 1o be co-counsel in the case and that
he has kept any information he knows about Client A
confidential as regards Attorney Bill. Although the
Motion to Remove was filed yesterday, Attorney Bil)
has been in the case for two months,

"I have not enclosed the Motion 1o Remove, the sup-
porting affidavit or brief which was filed in this case,
but I can forward it to you if you like. The preliminary
hearing information 1 spoke of is also documented in a
file memo that [ have not sent, but will if you want me
to do so. The thing we need now is an opinion from
you discussing the ethical ramifications of this situa-
tion. The Judge, as I understand it, would like the fol-
lowing questions answered:

1. Whether Attomey John's continued representa-
tion of the Defendant constitutes an actuyl con-
flict of interest considering his former represen-
tation of Client A, the key prosecution witness?

“2. Can Client A be compelled to make known to the
court what part of the communications with
Allorney John he considers privileged and why?




"3, If this is an actual conflict of interest, is there any way
Attomey John ¢an remain in the cose representing the
Delendant?

“4. Whether Attorney Bill, under the facts of this case, can
undertake the representation ol the Defendant on his own,
with or without Attorney John's assistance or whether his
involvement in the case so far has resulted in his being taint-
ed by any cthical duties Antormey John owes to Client A?

"] appreciate your attention in this matter. At this time, |
believe Judge Rite is going Lo resct the case for September, sa
the seoner we have your answer the better.”

Additional facts provided by Attorney John:

“1 represented Client A on s charge of driving under the influ-
ence of alcohol in Anytown Municipal Court, This was before
the murder charge was made against Client B, my current client.
I never met face 1o face with Client A, all of our discussions
were aver the telephone. At that point in time, he resided in
Sandy Beach, Flonda,

"Zealously guarding the conlidentiality of his statements to
me [ shall state only in general terms the subject of our commu-
mications, [ discussed the details of the drving under the influ-
ence offense and he communicated (© me his criminal history.

*1 was compelled to withdraw as counsel for Client A when
the case was called for tnial and he lailed to appear. 1 also listed
another renson to the court. That reason was my refusal 0 move
for a continuance upon representations from my client 1 knew to
be false (the cose was continued two limes previously),

“I have never represented or advised Client A in any matter
other than described above. About six months ago he had anoth-
er driving-under-the-influence case and called up my office to
represent lim, [ tokd him [ would not take his case and the dis-
cussion lasted less than a minute, yielding no details of anything
except the fact he was charged with DU,

“During the chambers hearing Inquiry Lawyer told Judge Rite
that because 1 was familiar with Client A's criminal history |
would be in a position to impeach him il he denied under oath
parts of that history. [ was astounded at his statement. I a dis-
trict attorney places @ witness on the stand and has in his file an
NCIC sheet showing thal history and such witness lies about his
eriminal history | bope that that district attorney would inform
the court that the wilness was swearing falsely. 1 hope no dis-
trict attorney in this state would allow what he personally knew
10 be perjury to go 1o a court and jury as fact.

"Al the hearing in chambers [ stuted on the record that my
previous representation of Client A yielded knowledge of only
two things: (1) the details of the DUL and (2) his ¢riminal histo-
ry. The district attorney has not alleged | possess any other
knowledge.”

Additional facts provided by Attorney Bill:

"I am Attorney Bill and 1 have entered an appearance on
behalf of Client B, in the above referenced ease. Inquiring
Lawyer, a deputy district attorney tor This County, Alabama,
has requested a formal opinion about Attorney John's continued
representation of Client B, | would like to address additional
facts regarding this mattes and correct some of the stulements of
fucts that Inquiry Lawyer has made in his correspondence dated
June 28, 1995,

“I represented Clicnt B, in o hearing before Judge Rite, con-
¢erning Attorney John's continued representation of him,
Attorney John gave a statlement in open court and on the record;
He had in fact represented Client A in the past on a D.ULL
charge and had received no confidential information of an
impeaching nature from him, He had informed Client B that he
hud represented Client A in the past, Client B confirmed
Attormey John's statement, Client B made it clear he wants
Attomey John to represent him in this case,

“Approximately two months prior to this hearing. Attomey
John contacted me pertaining 1o this case. We discussed the pos-
sibility of trying this case together. During the course of our dis-
cussions, over the next twoe months, it was evident 1 was not
going 1o be able to tey the case, | had a capital murder case
pending in Another County, which was scheduled on the same
date, Atterney John did nol enter my name in the case.

"It became apparent Monday | would be available to aid in
the defense of Client B, after the capitul murder case in Another
County was settled. | contacted Attorney John, He mformed me
he had received a motion from the District Attorney's Office,
Inquiring Lawvyer, specifically, asking that he be removed as the
lawyer for Client B. On learning this, I informed Attlorney John
[ would be glad o serve as co-counsel for Client B and pro-
ceeded to Anytown.

“On my arrival, | discussed my Pro Bono representation with
Client B, He requested | represent him with the objective of
keeping Attorney John as his lawyer. Additionally, if Attorney
John could not for some reason represent him, he requested that
| would represent him in the murder case.

“My Notice of Appearance was entered to the Court on the
alternoon of Tuesday, the 27th of June 1995, A hearing was set
on the motion 1o disqualify Attorney John. The Court insisted
on an in-chambers hearing. Present were mysell, Attormey John,
Inquiring Lawyer, Client B, Judge Rite. and a court reporter. |
requested the State 1o make a proffer, of the confidential infor-
matien which might be disclosed by Attorney John, because of
his representation of Client A, They were unable to do so, |
asked to conduct an examination of Client A for the Court to
determine whether or not there was in fact anything that would
be discoverable or could be construed to be confidential, which
Attorney John might use to impeach the witness, The Coun
denied this motion, Further, the Court was informed | would
examine Client A. Attomney John would not participute in the
examination of Clicnt A,

“I huve never represented Client A, nor had Atorney John
divulged any information which could be remotely thought to
be confidential concerning Client A,

“Inquiring Lawyer makes the assertion thit Atterney John, by
knowing something or possibly knowing something, or specula-
tively knowing something, there would be a taint to Attorney
John which would somehow flow to me. Thal is absolutely ludi-
crous, Onee 1 agreed 10 do the examination of Client A, any
claim that could arise from ineffective assistance of counsel
hased upon Attorney John's representation of Client A in the
past became moot. | have never represented Client A; | am not a
legal partner with Attormey John."

Answer, Question One:

Yes, Attorey John has u conflict of interest that disqualifies him.
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Answer, QuestionTwo:

No, Chient A cannot be compelled to
reveal past attorney-client communica-
tions in an effort 1o determine whether
Atterney John has a present conflict,

Answer, Question Three:

Nao, if there is a conflict of interest,
then Attorney John is disqualified from
the case. He could not participate short
of cross-examining his former chent,

Answer, Question Four:

Attorney Bill can continue on the ¢ase
unless confidential information about
Client A has, in fact, been communicated
to him by Atomey John, He says that
nothing has been communicated.

Discussion:

There is a presumption that during the
course of his prior representation of the
viclim's brother Attorney John obtained
confidential information,

“Confidential information” as it 1s
used in the context of the Rules of
Professional Conduct is broader in scope
than information subject to the attormney-
client evidentiary privilege. It extends to
all information about & client acquired by
the lawyer during the course of the rep-
resentation, Rule 1.9(b) precludes the
adverse disclosure of a former client’s
confidential informetion. Therefore,
Attorney John cannot disclose any infor-
mation abeut Client A il he learned of il
from Client A or duting the prior repre-
sentation,

Attorney John staes all he knows
about Client A is his eriminal history {at
the time of the DUI), and facts about tha
offense. 1f it is likely thal there would be
a disclosure of this information, that s
enough. The rule is nol violated only
when a lawyer actually uses confidential
information to a former client’s disad-
vinlage,

Whenever there is a real risk of disclo-
sure, there should be a disqualification, In
the setting of a trial, an adverse disclosuge
can be inadvertent as well as intentional.

Timeslips Deluse,
Abacus Law,
Amlcus Altorney,
Time & Profit,
PCLaw |Ir.,

and morel
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There 15 no question that being
impeached or having your credibility
attacked is a disadvantageous use of
information, as far as Client A is con-
cerned, Attorney John has a duty to pro-
vide his present client with an effective
criminal defense. However, he may be
limited in his ability lo cross-examine an
eyewitness. Therein lies o true conflict,
and Altorney John must withdraw s
defense counsel, Client A should not be
compelled 1o make any diselosure
regarding communications with his
lawyer in the prior case. Legally, he can-
not be compelled, but he is in a difficult
situation, Professor Wollram points this
out,

“As discussed earlier, if a client
wis required to offer evidence on
the contents of confidential com-
munications in order o have the
client's former lawyer disquali-
fied, the confidentiality of the
information would be lost in the
very process of attempling 1o pro-
tect it, That point has been appre-
ciated both by courts, in the
development of the common law
rules that disqualify lawyers
because of a former client con-
Miet, and by the framers of the
1983 Model Rules." Wolfram,
Maodern Legal Ethivs, Section
7.4.3. p. 369 (1986)

There is no limited way that Altorney
John can remain in the case if he is sub-
jeet o disqualification, His remainder in
the case, in any fashion, would only con-
tinue the risk that there would be an
unauthorized disclosure of his former
client’s confidences.

Attorney Bill is co-counsel with
Attorney John. If he were o member of
Attorney John's law firm, he, too, would
be disqualified because there is a pre-
sumption of shared confidences among
firm members, That presumption does
not exist with respect 1o co-counsel
arrangements berween lawyers from sep-
arate firms, In order for Atormey Bill to
be disqualified, there must be proof that
he has acquired actuial knowledge of con-
fidential information from Attorney John,
Attorney Bill can remain in the case sub-
ject 1o thut, He states that nothing has
been related to him, In view of nothing
Lo rebut that, be can continue to represent
the niurder defendant, u
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Tha fallowing confinues a
fistary of Alahama’s counry
eourthavses — thadr on
fng and somg of the peo-
pla wha contributed fo ey
growth, I yau have any
phatographys of parfy o
resent courthousas, please
forward them ta. Samue! A
Humore, Jr, Mighonico &
Furmore, 1230 Brewn Marx
Towar, Bieminghiar,
Alabarma 35203
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Samuoel A, Rumare, Jr.

Escambia County Established: 1868

Escambia County

scambia is another Alabama county whose

Indian name is open 1o speculation, One opin-

ion is that the name is of Creek Indian deriva-
tion from the word “schamba” and means “clear
witer." Another source states that the nume comes
from two Choctaw words, “oski" meaning “cane” and
“ambeha” meaning “theremn,” for a literal translagion of
“cane therein,” This theory is plausible because "oski
ambeha” could be contracted into “oskambeha™ and
then slurred by ploneering Americans into Escambia,
Under either theory, the county was well-named
because it has abundant clear water and in its early
days prew dense stands of cane,

The Creek Indian War was fought in the land that
would become Alabama during 1813 and 1814, After
the war, several fortilications were built throughout the
territory to protect settlers from hostile Indian activity
and to monitor the Spanish in Florida, Around 1816,
Major General Andrew Juckson ordered the consiruc-
tion of a fort in the future Escambia County, It was
named Fort Crawlord in honor of a young Georgia
officer, Jloel Crawford, who had fought galtantly in the
Creek Indian War and then returned to his law practice
in Georgia,

Fort Crawford was located near the Conecuh River,
between Burnt Corn and Murder creeks. A settlement
soon grew up in the aren. The carliest name for the sat-
tlement was "“The Crossroads” because the Old Wolf
Trail and the Sparta Road crossed in the area. Later it
was called Newpart because it was o landing pluce for
the two large creeks nearby, Two of the earliest settlers
in the area were brothers Benjamin and Joseph Bruton,
In the 1830s their nephew, Emanuel, came to the area
from Georgia. Although spelled differently, their fami-
ly name would ultimately become the name of the
town which evolved from this early settlement, the
town of Brewton.

The luture Escambia County was once part of
Washington, Baldwin, Monroe and Conecuh counties,
Alter Conecuh was established in 1819, the area expe-

First courthouse fn Brewton, completed in 1885

rienced a period of stable boundary lines that lasted
almost a half-century. Sparta became the county seat of
Conecuh County in 1820, Over the next decades, the
building of the railroads would help make possible the
creation of Escambia County after the Civil War,

Charles T. Pollard, the man most responsible for
bringing railroads 1o south Alabamai, wus bom in
Virginia in 1805, As a young man he came south with
his uncle to make his fortune, He eventually settled in
Montgomery where he became a wealthy planter and
investor, He soon had o vision about the future of trade
and transportation in the state of Alabama which he
helped bring to reality, He recognized that commerce
hetween north and south Alabama would remain severe-
ly limited unless transportation between the two areas
improved, As early as the 1830s he worked to build a
railroad system that would connect the two sections of
the state as well ns link the port of Mobile through
Montgomery with the eastern United States,

Pollard's involvement with railrond construction last-
ed more than 30 years, His first venlure was the
Montgomery Railroad that linked Moentgomery 1o
Columbus and West Point, Georgia on the Chattahoochee




River. The next venture was the
Alabama and Florda Ratlway
Company that sought a ral con-
nection w the Gulf, This effon
went through bankrupteies, reor-
ganizations and government
involvement before it was com-
pleted. Another company in
which Pollard had an interest, the
Florida and Alabama Railway
Company, pushed northwiard
from Pensacela. Finally, the rail-
roads joined at a spot just inside
the Alubama state line. The link-
up wus mode in November 1861,
and for the first time there was a
conlinuous ratlroad line from the
Gulf Coast at Penszcola to the
Atlantic Ocean at Savannah and
Charleston, The junction point for the rail-
rouds in south Alabama was called
Pollard, in honor of the railroad president
who never gave ip on the suceess of his
veniure,

During the Civil War, the town of
Pollurd served as a Confederate mililary
outpost. It was the headquarters for a
detachment assigned to gain information
on federal activity in Pensacola, In
Junuary 1865, Confederate General J, H,
Clamton, for whom Clanton, Alabama
wiis named, fought off federal raiders
near Pollard. In March 1868, Union
General Steele’s army, on its way to
Blakely, burned the public buildings and
the railway property at Pollard,

Following the war, an effort began in
Conecuh County to move the county seat
north from Sparta to Evergreen, The
courthouse in Sparta burned on
November 10, 1866, and the county seat
moved to Evergreen in 1867, This action
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Courthouse after renovation imto residence for C.H, Conoley
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placed the citizens of southern Conecuh
County farther away from their court-
house, On December 10, 1868, the
Alubama legislature created Escumbia
County from southern Conecuh County
and a portion of Baldwin County,

One of the strong supporters for the
creation of Escambia County was Mark
Lyons, Lyons had settled in Pollard fol-
lowing the Civil War. He acquired pine
lands, exported timber, ran a general
store, and ultimately became involved in
politics hy serving as a stale representa-
tive from Escambia County in 1878 1o
1879, Lyons was the muterna) grandfn-
ther of Senator Lister Hill. He was also
the great-grandfather of Alabuma
Supreme Court Justice Champ Lyons,

The Alabama legislature sppointed
George I, Weaver, Joseph J, Jackson and
Thomas J. Jernigan to hold an election to
choose county officials and 10 select a
courthouse site. The town of Pollard
became the first county seal of Escambia

Conrthouse remodeled into office building

County. It was chosen pnimanly
because of the business centered
it the railroad junction there,
Besides a depot, Pollard had a
roundhouse, wrntable and repair
shops for the rutlroad. Three rail
lines converged on the town,
The Alabama and Florida con-
nected Montgomery o Pollard,
the Florida and Alabama con-
nected Pensacola 1o Pollard, and
the Great Northern connected
Tensaw, near Mobile, 1o Pollard.

The first commissioners’
court was held February 22,
IR69 to orgunize the county,
The commission rented a house
from M. R. McLellan for 1en
dollars a month to serve as the temporary
courthouse. The Alahama and Florida
Railroad dopated Block 17 in the town to
the county for the construction of o
courthouse and jail,

Because the county had no newspaper,
bids were published in the Conecuh
County paper, The Evergreen Observer,
The bids were opened on March 22, 1869
and John Gladden was low bhidder for the
courthouse while W.B, Amos was low
hidder for the jail. The jail wus completed
fiest and accepted by the county on
November 1, 1R69. The cost was $2.250,

The lirst courthouse for Escambia
County remained under constction for
approximately three yvears, It was accept-
ed on January 6, 1873 and cost $4,000,
No picture exists of this firsl
courthouse bul it was
deseribed as two stoniecs

Marker on
Historic Leigh Place
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Historic Leigh Place
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Secand courthouse in Brewton, completed in 1902

in height and constructed of pine lumber
that had been milled o the area, The
county bad to levy a special tax in order
1o pay for the courthouse, County records
reveal that in 1877 the commissioners
purchased lightning rods for the court-
house at a cost of $50, payable 525 u year
in two installments,

Perhaps the lightning rods were defec-
tive. Or, more likely, a disgruntled lingant
decided to vent hus wrath against the court-
house. In any event, in July 1879, the
courthouse was destroyed by a five. Many
of the records at the courthouse were lost,
A grand jury indictee an individual, but he
wias never tried due to lack of evidence,
The county then rented a house from Joe
Jernigan to use as another temporary court-
house. The citizens of Pollard sought to
teebuild their courthouse, but a rival town
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challenged Pollard for the county seal,

In 1868 the own of Brewton had
sought the courthouse but lost 1o Pellard,
Since 1868, the fortunes of Brewton hal
improved while those of Poliard had
declined because, in the meantime, the
railroads had moved their junction from
Pollard te Flomaton, Brewton was now i
maore thriving location than Pollard and it
was centrally located in the county. Also,
some lime during this period, an incident
ocecurred that raised the ire of many
Brewtonians, provoking them to vigoris
ously pursue relocation of the county seal,

A spectal jury had been summaoned to
attend court in Pollard, Unfortunately, the
date on the summons was incorrect by
two days, Approximately 70 men walked
the 16 miles from Brewton o Pollard
atong the raitroad track only o be wld

that i mistake had been made and court
would not be held for two more days. 1l
was reporied that the men were given no
puy for their Ume, and they were very
upsel. Soon thereafier the effort re-sur-
luced to relocate the county seat,

The legislature called for an election o
determine the county seat, The residents
of Pollard argued during the campaign
that they already had the county seat and
if & new site was chosen, then the county
wauld have (o relocate and build a new
jail ns well. The boosters for Brewton
countered that they were nearer to the
peographical center of the county, the ald
jail was worn out anyway and needed 10
be repluced, and most of the business of
the county ook place at Brewton,

The election was held on April 12,
1881, Pollard was declared the winner,
However, i1 was discovered that there
were at leasi 131 more voles cast [rom
Poltard than there were registered voters
there. Brewton contested the election and
Judge J. B. Hubbard of Greenville
ordered a recount. The recount uncov-
ered 215 more votes from Pollard than
there were registered volers,

When Judge Hubbard sought an expla-
nation from the Pollurd officials, they were
quick 1o point oul that the legislation in
calling Tor an election did not specily that
“qualified” volers must vote, but it referved
only 1o "inhabitants.” Since there were
many railroad workers from Mohile,
Mentgomery and Pensacoln in Pollard on
election day, they were allowed to vote as
inhabitants of Pollard,

Upon hearing this interpretation of the
law, o citizen write 1o the Brewron Blade
newspaper as lollows: “Gentlemen of
Escambia County, are not such iransac-
tions a stench in your nosirils; has honor,
purity, and justice fallen so low that it is
besmeared with all the filth of the
Augean stables and no redress? Will we
be taxed 1o build a courthouse at Pollard
where such a ring as that controls it? Sir,
my language fails me to express my
indignation at such doings. When the
Father of all ereated the heavens and the
earth it was great! When he placed the
starry firmament on high and ordered the
god of day in its course, it was magnifi-
cent! When he ereated man in his own
image it was sublime; bul when he made
an honest man it was the noblest work of
all.” Needless to say, this reader did not
believe that there were many honest men
in Pollard,
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Another view of 1902 courthouse

After the first election was voided, the
legislature passed unother act stating thm
gualified voters only could vote in the
new clection, When the voles were
coutted, Brewton had won by 54 voles.
Still, this did not settle the controversy.
Pollard appealed and employed the best
legal talent in the state to fight the result.
County officials were not certain of the
outcome, One reader of the Brewton
Blade stated in a letter: “The courthouse
issue has resolved into a Kitkenny cal
fight, Brewton and Pollard have their
tails tied together, and are hung across
the beatline of the precinets and on that
line they will have o fight.” The next
week, a respondent from Pollard replied
that if it was a cat fight Brewlon wanted,
it was a cat fight they would get,
Mysterously, a boxear loaded with cals
and kittens appeared in Brewton one
night and the animals were wrned loose
on the town, Hundreds of frenzied
felines roamed the streets. One account
called the conditon a “cat-astrophy,”

Judge Hubbard issued an order 1o the
county officials to show cause why they
should not remove the county offices to
Brewton. Meanwhile some local citizens
of Brewton took matters into their own
hands. One night they slipped into Pollard,
broke into the temporary courthause, and
loaded two wagons with county records,
They rapidly raced to Brewton but one of
the wagons overturned and some of the
books were thrown into a stream, Becoause
ol the hurried effor and the darkness,
some files were never found, Today there
are paps in the Escambia County records
due 10 both the Pollard courthouse fire and
this Brewton courthouse “theft.”

Finally, on January 23, 1882, Brewton
wis officinlly declared the county seat of

City pur’(, Hrewion, early WX

Escumbia County. Despite this ruling the
county commission refused to leave
Pollard and the controversy continued into
1883, As late as Apnl 9, 1883, the commis-
sioners stated that the Hawkins House in
Pollard where they met was stll the official
county courthouse, The commission also
called for another election on courthouse
location to be held April 17, 1883, This
was done because an Act passed by the
legislature on February 19, 1883 mandated
that another election be held.

Pollurd did not give up casily, When
the residents ol Pollard realized that they
wotld be out-voted, they joined with
others o support Flomaton, then called
Whiting, as the county seat. The court-
house controversy, which had lasted sev-
eral years, wis resolved when Brewion
won this election. On May 14, 1883 the
county received a report thit the election
commission had rented a two-story
frame building from W, W, Jernigan for
one year beginning April 30, 1883 &t
$275 per quarter. Brewlon was now
legally and actually the county seat,

On May 29, 1883, the county bought a
200 by 300 foot lot for a permanent court-
house and jail for $100. The lot was pur-
chased from Eliza Brewton, who was Mrs.
Emanuel Brewton, This purchuse is note-

Third courthouse in Brewton, completed in 1960

worthy because Emanuel Brewton was the
same Emanuel Bruron who had come to
the area from Georgia as a young man in
the 18308, Ehza and Emanuel's son,
Edmund Troupe Bruton, was employed by
the railroad as the first station agent when
the railrond arrived. That first rain came
on May 13, 1861, The depot was spelled
B-R-E-W-T-0-N. How this spelling came
about is ot clear, but it was a common
practice 1o name railroad lowns for ril-
road employees. For example, nearby
Atmore was named for Charles P Atmore,
the genem! passenger agent for the radl-
road. At any rate, all of the Brutons in the
area changed the speliing of their name (o
Brewton and the former town of Newpori
became Brewton in honor of iis first sia-
tion agent there and the Brewton family,

In June 1883, the county entered into a
contract with A. M. Williamson for the
construction of a jail at Brewton. The
low bid was $2,248,75, The jail was
designed by H. C. Knox, It wias complet-
cd and received by the county on
November 1, 1883,

The construction of a courthouse in
Brewlon ook longer ond was more
expensive. On November 3, 1884, the
county petitiened the legislature for per-
mission to issue $8,000 in bonds,
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payable over five years, in order to
linunce the courthouse construction, The
petition was approved and the county
employed Rudolph Bundye to serve as
architect and to supervise all construc-
tion, Charles Sneider of Mobile received
the contract to build the courthouse for
$7,741), The contract was signed March
14, 1885, the bonds were sold in May,
and construction soon began.

The new courthouse was a
two-story brick building with
waoden floors and plaster
walls. County offices were
located on the first floor and o
large courtroom and other
olfices lor the judge, jury and
witnesses were on the second
MNoor. One interesting point is
that the lumber for the con-
struction of the courthouse
came from Oshkosh,
Wisconsin, Newspaper reports
al the tme expressed the anger
of local lumbermen who could
not believe that their product was not
used to build their awn courthouse, The
building was received ns complete by the
county on Sepember 10, | BES,

The town af Brewton prospered after it
became the county seal of Escambia
County, The economy was based on tim-
ber, lumber, naval stores and the railmad,
creating much wealth in Brewton. In
fact, according to the 1890 census,
Brewton, Alabama, together with
Pasadeny, California, had the highest per
capitu wealth of any cities in the United
States, Therefore, the county comimission
decided that the county needed a newer,
bigger, more elaborate, and more siylish
strueture for its courthouse,

In July 1901, the county sold 4
$30,000 bond issue 1o be used lor build-

Conference mom af Leigh Place thar was formerly the sheelT's office
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ing a new courthouse, A commiliee visit-
cd recently-buill courthouses in
Evergreen, Montgomery, Opelika and
LaFayelte 1o get ideas for the new
Escambia Courthouse. Lockwood and
Smith, Architects of Montgomery,
designed the new building. F. M. Dobson
served as contractor, The contract price
was 526,500,

Histovie Leigh Place — 2001

The new courthouse was accepled as
camplete by the county on June 9, 1902,
It was built of buff-colored pressed brick
and stone, It was rimmed in terra cotta
and had multicolored glass above the
doors and windows. The building con-
tained a soaring central tower and four
smaller turrets. The structure had
Romanesque and Gothic features. [t wus
a grand courthouse for the town of
Brewton. In 1905, the county oblained
two cannons from Forl Barrancas near
Pensacola and had them placed on the
courthouse lawn together with a pyramid
of cannon balls construeted beside each
cannon,

The first courthouse at Brewton was
no longer needed by the county, and on
June 19, 1902, the probate judge offered

the old courthouse and lot lor sale, it
stayed on the market until August 25,
1904, but there were no interested buy-
ers, In the meantime, the building was
used by the Brewton Rifles and if
remained a National Guard Armory for
several years. After the armory moved
out, the huilding was sometimes invaded
by curious neighborhood youths,
However, they stayed away
from the upstairs because ol a
huge, stuffed mulesnake hangs
ing in the attic window, In
1909, the building was sold to
the president of the Escambia
Tobaceo Company who used
the property as o tobacco
warchouse., On August 1,
1910, the property was sold to
businessman C, H, Conoley
who renovated the building
and converted it into o colonial
style home. On November 20,
1911, Mr. Conaley deeded the
property to his wife, And en
August 8, 1919, Mrs, Conoley sold the
home to Mabel C, Leigh, The “Leigh
Place™ was acquired by Thomas E.
McMillan and was completely remod-
cled Tor oftices in 1969, The structure is
still used as an office building oday and
is listed on the Alabama Registry of
Londmarks and Heritage.

Brewton is located between the Conecuh
River and Burmt Com and Musder crecks,
[t has suffered many {loods over the years,
bul in 1929 Brewton experienced one of
the worst foods in its history, Many streets
were completely covered over with water.
Sightseers flocked to Brewlon, In response,
the town passed o famous ordinance mak-
ing it illegal to drive o motor boat up the
middle of 4 downtown street, because it
was believed that the wakes created by the

interior view of glass doors and fan window on second floor




Excambia Counry Courthouse — 2001

boats caused storefromnt glass windows 1o
break. This law remained in place for years
and was commented upon worldwide,
Unless one knew the history of Brewton, it
did seem odd 10 outlaw the driving of a
motor boat on the main street of town,

By 1938 the county needed more room
and a Courthouse Annex and County
Activities Building was constructed, This
work was completed as WPA Project No,
4169, This annex sull stands today.

Brewton and Escambia County contin-
ued to grow, Since the county owned the
property north of the courthouse, county
officials decided to build a new coun-
house adjoining the old one, Construction
began in 195Y9 and the building was com-
pletee in 1960, The cost of the third
Brewton courthouse was 5613,000, The
building was designed by Charles H,
McCauley of Birmingham and the con-
tractor was Bear Brothers Construction
Company. The open house took place on
Sunday, October 2, 1960, Congressman
George Grant delivered the speech.

The newest Escambia County
Courthouse is built of steel and concrete.
Marble is used throughout the interior, It
was originally built with more than
40,000 square feet ol space and 126
rooms. It has two stories and a basement
and is completely sir-conditioned.

Shortly after the new courthouse was
completed, an article appeared in the
Mobile Press-Register proclaiming
Brewton a city of courthouses. It noted
that the citizens had built three court-
houses in less than 75 years, and all three
were still standing and were located
within o radius of 250 feet, However, the
1902 structure was soon sold for $650 to
the U8, Wrecking Company of
Montgomery. The building was then
razed and the grounds landscaped.

Courthouse Annex — conpleted in 1938

Two additiona) courthouse projects ook
place in the 19805, In 1985, an elevator
addition was completed to make the
courthouse wheelchair sceessible,
Dampier, Hams & Associates, Architects,
Engineers & Planners, designed the proj-
ect, Larry Hall Construction, Inc, was the
general contractor. The other project was
a Veterans' Memorial on the courthouse
grounds, It was dedicated November {1,
1987 and it listed the Escambia County
native sons who died in the World wars,
Korea and Vietnam, It also listed
Fscambia's two Medal of Honor recipi-
enls, Sidney E. Manning from World War
[, and William W. Seay, who was Killed in
petion in Vietnam,

The author acknowledges with grateful
appreciation the assistance of the late
Judge of Probate Martha Kirkland for
obtaining the historic photos and certain
information used with this article. The
author also thanks Atmore attorney Berd
Rice for his help in obtaining research
materinls. And the author thanks Earl
Cooper for allowing him to tour the his-
toric Leigh Place, Brewton's first perm-
nent courthouse, and to take photos of
the interior. ai

Sources: From Cubing 1o Mansion,
Gleanings from Southwest Alabama,
Mary E. Brantley, no dawe; History of
Exscambia County, Alabama, Annie C,
Wiaters, 1983; Anticles, Mobile Press-
Register, "Life in Pioneer Escambin
County Told Vividly by Old Documents,”
Ford Cook, Sunday, January 11, 1959,
Mobile Press-Register, "Brewton is City
ol Courthouses,” W. Emmett Brooks,
Sunday, August 28, 1960, page 5-C;
Montgomery Advertiser, “Lscambia
County’s Pollard Has Heritoge,” Sam
Duvall, Tuesday, Junuary 10, 1978,
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ccently, 1 met with the members of the

Executive Committee for the Alabama Young

Lawyers' Section, This group of young lawyers
from areund the state has been o remarkable one. Each
one of these lawyers is selfless with their time and they
expend great energy on worthwhile projects.

This waorld is strewn with half-completed projects
and people who do not finish what they start, The
lawyers on the YL.S Executive Board are models of
successful people becanse they persevere, persevere
and persevere. In other words, they follow the advice
of Winston Churchill who foreefully proclaimed in one
ol his most famous speeches, “Never give up! Never,
never, never, never give up!”

Allow me 1o share the following worthwhile projects
that haye begun and will be completed before my term
ends in July. These projects include:

Disaster Assistance

Along with the leadership of the Alabama State Bar,
Bob Bailey, Appie Millsaps and Steve Marshall were
involved in helping citizens of our state deal with unex-
pected problems caused by the devastating toradoees in
Tuscaloosa and Marshall counties. Historically, the YLS
has always responded to assist people in need during
these times of natural disasters. Obviously, responding to
this need requires preparation and organization. Along
with Keith Norman, the ASB exccutive director, aned
FEMA, we are organized and are prepared to help others
immediately, Lawyers from across the state have agreed
1o be o part of the organizational structure, 1 am over-
whelmed by their acts of service,

Mentoring

Laura Calloway of the Alabiama State Bar has
developed o mentoring program, and Jim Hughey of
the YLS Executive Commiltee is working with Laura
to ensure that the program is implemented. The basic
iden of this program is to have two tracks: a structured
track with one-on-one mentoring for younger lawyers
andd a “eall-as-needed™ advice track for all others. [n
the one-an-one track, mentors are asked to commnit lo
mentor a minimum of one protégé for six months. In
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Cole Portis

the “ecail-as-needed” track, mentors are asked to com-
mit to being available to mentor a minimum of three
protégdés by phone over a one-year period. Mentoring
phone conferences would be established by appoint-
ment at a time that is muteally acceptable to all parties
and would not last greater than 30 minutes.

We believe that this program will benefit our state
bar, Thus, we will wholeheartedly endorse the program
and do whatever is necessary 1o ensure that it is o suc-
CERS.

Minority Law Conference

LaBarron Boone, with the help of Christy Crow,
once again has developed a minority law conference
for the benefil of high school minority students, This
one-day conference was held May 4 at Alabama State
University's Acadome. Each year, respected attorneys
speuk 10 minorly high school students, and this year s
no exception, Lee Loader, city councilman and attor-
ney from Birmingham, and Judge Hermun Thomas,
circoit court judge for the Thirteenth Judicial Clreuil,
will be the featured speakers, [n addition, Judge
Marvin Wiggins of the Fourth Judicial Cireuit will
preside over a mock trial which will also involve
Lewis Gillis and Wesley Pitters, [ am grateful to each
of these attorneys for their commitment to helping
young people.

Admission Ceremony

For many years, Lisa Yan Wagner has organized the
adimissions ceremony that is a highlight for our new
admittees. This ceremony always receives high praise
from these who have attended and from members of
the Alabama Court of Criminal Appeals, the Alebama
Court of Civil Appeals and the Alabama Supreme
Court. Next year, Roman Shaul and Christy Crow
will coordinate the ceremony, They will do an out-
standing job.

Sandestin Seminar

Todd Strohmeyer and the other attomeys on the
YLS Executive Committee from Mobile have done
anather outstanding job of planning conlinuing legal




education for Alabama’s young lawyers,
The seminar, 1o be held May 18th and
19th in Sandestin, will feature Judge
U.W. Clemon, Bryan Stevenson,
Warren Lightfool, Jere Beasley, and
Lee Cooper. Each participant will offer
imsight 1o young lewvers and encourage
young lawyers to develop a passion for
the law. If you have not already regis-
tered for this seminir, do so today by
contacting Todd Strohmeyer ut Sims,
Graddick & Dodson in Mobile,

Not only will you enjoy these seminar
speakers, but you will also enjoy the good
fellowship with other young lawyers, the
sunny beaches of Sandestin, and the fun
parties held each evening. We are graleful
to the sponsors of this seminar, especinlly
the law firm of Taylor, Martino &
Hedge, which sponsors the Friday night
party. Beasley, Allen, Crow, Methvin,
Portis & Miles, which sponsors our
breakfasts, and Lucas, Wash & Petway,
which sponsors our golf tournament, In
addition, Hare, Wynn, Newell &

Newton, Foshee & Tumer Court
Reporters and Henderson Court
Reporters are supporters ol our seminar,

Teen Court

The Sandestin Seminar allows our
group to suppon special projects that are
being implemented across the state by
local young lawyer groups, For example,
in Andalusia, Patrick McCalman had a
vision 1o implement a teen court in
Covington County. Now, over 50 teen
volunteers are certified to paricipate in
teen court. Teenagers have tried lawsuits
and been involved as jurors on cases
involving their peers. Teen Court works
to deter teens from being involved in
illegal activity. These courts also provide
confidence and skills that will be used
luter in life by the teenagers.

I have only touched on same of the
worthwhile programs that young lawyers
oversee, We are fortunate to be given an
opportunity to make a difference in our com-
munities, We must continue to persevere, W
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The Alabama State Bar Local Bar Award of Achievement recog-
nizes local bar associations for their outstanding contributions to
their communities. Awards will be presented during the Alabama
State Bar's Annual Meeting, July 15-19 in Sandestin,

Local bar associations compete for these awards based on their

size, large, medium or small.

The following criteria will be used 1o judge the contestants for each

category.

= The degree of participation by the individual bar in advancing pro-
grams to benefit the community;

* The quality and extent of the impact of the bar's participation on
the citizens in that community; and

* The degree of enhancement to the bar's image in the community.

To be considered for this award, local bar associations must complete
and submit an award application by June 1, 2001. For an application,
contact Ed Patterson, ASB director of programs, at (800) 354-6154 or
(334) 269-1515, ext. 161, or PO. Box 671, Montgomery 36101.
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The Volunteer Lawyers Program
Student Award

BY MELISSA BRIGGS HUTCHE

he Alabama State Bar Volunteer Lawyers Program (VLP)

Student Award was instituted by the Alubiama Siate Bar

Board of Bar Commissioners in 1999 to introduce law stu-
dents at Alabama’s accredited Jaw schools 10 pro bono legal work.

Tor earn the student award, law students must work for 50 hours
al o Legal Services office during their law school career. The work
cannot be compensated through course eredit or remuneration,
Students are nlso encournged to attend the annual Bridge the Gap
Continuing Legal Education program offered by ABICLE since
ihis CLE reviews areas of law provided by the VLE, Additionally,
the student must indicate his or her intention 1o join a pro bono
program upon graduation and passage of the bar exam.

Students who earn the award are recognized during gradua-
tion ceremonies at their law schools, In May 2000, Dawn
Oliver and Robin Kelley were recognized at the University of
Alabama School of Law’s graduation as the first two recipients
of the VLP student award.

In addition to recognition at gradaation, recipients of the VEP
student awnrd will be honored at the Alabama State Bar
Admissions Ceremony and recognized in The Alabama Lawyer.

Hamp Baxley, a third-year law student and president of the
Student Bar Association at the University of Alabama, partici-
pated in the VLP student program this past summer by working
at the Legal Services Corporation of Alabama Regional Office
in Dothan, which 1s Baxley's hometown.

Baxley said, “Working al Legal Services s like day and night
from my previous legal work experiences. Usually at a firm you
don't deal directly with clients but here at Legal Services |
come face 10 face with clients, Volunteering at Legal Services 1s
u good way to keep grounded, and lets you realize that there are
many aspects of the law.”

Baxley said the VLP student program gave him an outlet to
continue his own service to the community, “In law school, you
have 10 devote so much time to your classes, this program 15 a
good way to give back 1o the community.”

Ishmael Juffree, managing attorney at Legal Services
Corporation of Alsbama, Dothan Regional Office, feels the VLP
student program “gives students an opportunity 1o get a view of
law that they won't experience in private practice.” Jaffree said
he 1s “very much in favor of the student VLP program. It has
been wonderful having Hamp with us. He has maintained a
sense of humor despite austere surroundings and a less than
sophlisticated clientele,”

Robin Kelley, a 2000 graduate of the University of Alabama
School of Law and clerk for the Hon, Charles Price of
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Hamp Baxley, Nicole Gautier and Robin Kellev enjoy the VLP recep:
tion during the ASE 2000 Annual Meeting.

Montgomery, completed his hours of service for the VLP student
program at Legal Services Corporation of Alabams in
Moenigomery. Kelley's hands-on experience enlightened him as o
the type of assistance Legal Services provides, By volunteering
with Legal Services he “was able to meet the lawyers and the peo-
ple who work at the courthouse.” His time at Legal Services made
him “realize that Legal Services is lilling o void by providing legal
representation for those who cannot afford an attomey.”

Jim Smith, managing attorney at Legal Services Corporation
of Alabama, Montgomery Regional Otlice, supervised Kelley
and is enthusiastic about the student YLP program: “It is a won-
derful program and an expenence that allows law students
exposure (o problems real people have and expenience on a day
to day basis.” Smith feels the program allows students the
opportunity to realize that “law isn't just theories in a case book
but real peaple whose lives are affecied.”

Nicole Gautler, a third-year student al the University of
Alabama Scheol of Law, completed her volunteer hours at
Legal Services Corporation of Alabama in her hometown of
Mobile under attorney Joe Carr. Gautier said, “Working at
Legal Services made me appreciate what it is like to be in legal
need and not be able to afford legal representation. Also, 1 really
appreciated the job that the Legal Services attormeys do and the
greal need for pro bone work by attorneys within the state”
Guautier added, “Working at Legal Services was o humbling
experience, It gets you out of the shell of privilege you have as
& law student. By participating, you do something good for oth-
ers and for the legal profession.”

Pamela Buey, member and former chair of the Aceess 1o
Legal Services Committee of the State Bar, professor of law at

{ Continued on page 184)
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WE NEED YOUR HELP

The promise of equal justice is one of the basic foundations of our democracy.
Alabama attorneys continuously strive to make the promise of “justice for all”
a reality for Alabama’s poor. Alabama lawyers provide pro bono services
through the Volunteer Lawyers Program, they support non-profits and work to
increase resources for this important purpose. The public, however, knows lit-
tle about this important work. Support the promise of ‘Justice for All” and
advertise the outstanding work performed by our profession by purchasing
a specialty license plate. Please make your commitment to providing access

to justice today. Just complete the
attached form and send it with your
check made payable to your county
licensing official to:

Alabama Law Foundation
P. O. Box 671

)

Montgomery, AL 36101 J
LIMITED POWER OF ATTORNEY
Make of Vehicle Name Requested License Plate
Volunteer Lawyers
[Model of Vehicle Mailing Address No. of Commitments
City Fees Remitted ($50 X Nos.
Year of Vehicle Ak )
Vehicle Identification Number (VIN) State Zip Daytime Telephone
Wlabama

| certify that the information listed above is true and correct and that | own/lease the vehicle(s) de-
scribed above. ! authorize the release of this information to the sponsoring organization. | hereby

grant a limited power of attorney to

for

the purpose of executing a "Commitment to Purchase" Application for the purchase of a "Volunteer
Lawyers Program" distinctive license plate and any other documents required for the issuance of

such plate to me.

DATE SIGNATURE
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Volunteer Lawyers Program License Plate

he square dancers have one. The

firefighters have one. The

Realtors have one. Even the Sons
of Confederate Yeterans have one, Bul,
until now, Alabama lawyers haven’t had
one to call their own,

What is it? A distinctive license plate,
of course. You probably have noticed that
a sizable percentage of Alabama
motorists sport a distinetive license plate
an their vehicles, proclaiming their affili-
ation with their favorite school or organi-
zation, Now, Alabama lawyers have their
own worthy cause to support with a tag!
the Yolunteer Lawyers Program.

Tag purchuses, which are not limited
o volunteer lawyers, will raise money
for the four volunteer lawyer programs in
the state (Jefferson County, Madison
County, Mobile County and the Alabama
State Bar program which covers the rest
ol the state), Of the tax-deductible $50
fee, $41.25 goes 1o the sponsoring organ-
ization, which is the Alabama Law
Foundation. The foundation then will
distribute those funds to the particular
Yolonteer Lawyers Program which serv-
ices the county where the tag was pur-
chased.

According to Linda Lund, director of
the Alabama State Bar's YLP, *“This tag
will have several benefits, Most impor-
tantly, it will increuse awareness of the
Yolunteer Lawyers Progrum umong low-

VOLUNTEER
LAWYERS

ALAIIAMA '

X

(7 wALABAMA)

income citizens who otherwise don'l
know where to turn for help. Also, it will
help expose the program o members of
the general public, most of whom have
no idea that lawyers make such o large
organized effort to provide free legal
services to the indigent.”

The Mobile Bar Association’s Pro Bone
Committee worked with Tom Mason of
Mason Communicutions on a design for
the tag, Perhaps because of the prolifera-
tion of distinctive license ngs, in 1998 the
state legislature tightened the require-
ments for such tags, A distinctive plate
cannol go inte production until at least
250 applications and fiees have been
received, and the lag design is limited 1o
the left side of the plate until 1,000 tags

have been purchased. The VLP tag design
has been approved under the 250-plate
category and must receive that many
applications before November |, 2001 1o
g0 into production,

"We'll make it easy for you,” explains
Tracy Dantlel, director of the Alabama
Law Foundation, “If you will fill out the
form and send it to the Alabama Law
Foundation with your check, we'll take
responsibility for getting it tumed in to the
appropriale license office or probate court.
We'll also let you know when the tag has
gone into production and send you the
material you need to pick up your g

For maore information, contact Linda
Lund, VLP director, at (334) 2691515,
ext. 118, =

The Volunteer Lawyers Program Student Award

(Continued from page 182)

pets students involved in service, lets them learn about opportuni-

ties in public service, and give back 1o the community, The YLP
shines a bright light on the legal profession,” said fones,

the University of Alabama School of Law, and student VLP
coordinator at Alabama, sees the YLP student program as a
work in progress. She feels the program “taps into the tradition
of service law siudents have when they enter law school”
Professor Bucy hopes the program will encourage law students

1o be involved in the VLP once they are licensed and view their

pro bono contributions as a privilege, “You always get back

more than you give,” she said,

Jan Jones, assistant director of career services and coordinator

of the YLLP student program al Cumberland School of Law, initi-
ated the program during the 2000-2001 school year, "Our dean,
administration and faculty wanted to raise awareness of public
service wark in the legal profession. The YLP student program
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According 1o Bucy, the Access to Legal Services commitiee,
realizing the program is sull in its infancy, looks forward to
expanding it. The committee invites any kind of suggestions for
the improvement and development of the program,

[T you have questions or suggestions for the Volunteer
Lawyers Program Student Award, please contuct Linda Lund at
{334) 269-1515, ext. 118, £l

Melissn Hutchons

Motz Hutehons 15 curvontly o socond-yoar law studanm an the Universiy ol Alabama
Sehaol of Lawe Shis sorend as a NYSLE fallow with the Alabarsa State B Vatuntaor
Laweyers Program 1o tha summar of 2000




Thankas:

Hon, Samuel Adams
Joy L. Aldridge, esq.
Hon. Daniel 3. Banks, Jr
John B, Baugh, esq
Richard W Ball, esq,
William K. Bell, esq.
John T. Bender, esq
Maureen Kane Berg, esq.
Hon, Clyde Alan Blankenship
Lee W. Bordon, esq.
James E. Bridges, IIl, asq
Richard Q. Brooks, esq.
Howard F Bryan, |1, esq.
Henry H. Caddell, esq.
Maria B, Campball, asq,
Malcolm N, Carmichael, esq.
Phillip Chancey, esq,
James | Clark, esq
Stephen Erwin Clements, esq
William [ Colaman, esq.
Louis C. Colley, asq,

June 8-9

Hon, Robert A Cothren
Samuel N, Crosby, esq
Gregory S. Cusimano, esq,

Joseph W. Davanport, esq.

James R Davis, esq
Hon. John W, Davis
Kenneth F. Dunham, esq.
Mylan R. Engel, esq.
Howard Furman, esq.
Edward M. George, esq,
Laura 8. Gibson, esq.
Gary K. Grace, sq,
James P Green, esq.
Hon, Roger Halcomb
J. Patrick Harris, esq.

Christopher J. Hughes, esq.

Anne B, Isbell
Hon. John Karrh
Douglas L Key, esq.
Karl Kirkland, Ph.D.
Thomas B. Klinner, esq.

The Alabama Center for Dispute Resolution
thanks the following mediators who per-
Jormed Pro Bono mediations in 2000.

Sammye 0. Kok, esq,
John R, Lavette, esq.
Hon, Lionel L. Layden
Hon. Stuart Leach
L. Tennent Lee, lll., asq.
Debra Black Leo, esq,
Edwin K. Livingston, esq
David L. McAlister, esq.
Douglas McElvy, asq.
Thomas McPherson, Jr.
Edward P Meyersan, esq,
Charles L. Miller, Jr., esq,

Stephen Charles Moore, esq.

William M. Moore, esq,
Amy K. Myers, esg.
Hon, Claud D, Nailson
Waiter M. Northcutt, esq,
Hon. John P Oliver, |l
Clifton B, Parry, esq,
Ezra B, Parry, Jr, esq.
Abner P Powell, 1], esq,

Caryl P Privett, asq.
Michael C. Quillen, esq
Hon, Daniel J. Aeynold

J. Wesley Romine, Jr, esq
Sandra H. Segall, LPC
Hon. Kenneth 0. Simon
Donna Wasson Smalley, esq,
John Josaph Smith, Jr, esg
Han. John D, Snodgrass
Alyce Manley Sprugll, esq,
Bobert T. Thetford, esq.
Hon, H. Randall Thomas
Wayne P Turner, esq.
George M. Van Tassal, Jr, esq.
Glenn G, Waddell, asq.
Michael B. Walls, asq.
Hon. George 0. Wamer, Jr., 8sq,
Patricia D, Warner, esq.
Alex YW, Zoghby, es0.
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SMITH GIDTERE

BY CAROLINI

guess it has been since childhood
that 1 had a black-and-white sense

of what is “fair”" I was reminded of

that on a recent outing with my nephews.
It seemed to me (as they Tought over the
discrepancy in the number ol French
tries included in their kids™ meals, the
amount of ime allotied on the shired
Game Boy, and any other discrepancy
real or perceived) that what was “fair”
was not only excruciatmgly clear to each
of them but that it was also a very high
priority. As [ have matured, 1 have
learned, along with mosi other
“grownups,” that “fair” falls somewhere
in the gray area berween black and
white, and that what is “fawr,” for the
most part, is inconsequentinl in the busi-
ness world,

Nevertheless, Alabama's dissenting
shareholder statute entitles o qualifying
shareholder 1o “fair" value for their
shares, See Alabama Code §10-2B-13.02
(1994). To make matiers worse, there is
no case law in Alabama intespreting that
statute, Whether the courls have purpose-
fully eluded musing on what *fair” (the
form of which even Plato feared 10
pddress) value is or whether the courts
truly hive not been confronted with the
issue yel is unclear.

What is clear is thal, given centain
changes in other areas of the law,
Alabama courts likely will have
address this issue in the coming vears,
and you may be in the unfortunate posi-
tion of having to argue or determine the
issue of first impression. One impetus
likely may be the Internal Revenue

Service's recent revision of 26 U.S.C.
§1361 o ennble banks to quolify for 8"
Corporation status where there are lewer
than 75 shareholders, Such o change
allows the corporation 1o avoid the dou-
ble taxation incurred by regular "C" cor-
poerations and their sharcholders, Many
banks in other junsdictions have under-
taken reverse reorganizations in order Lo
take advantage of §1361, eliminating
shareholders in order to profit from the
lucrative tax savings. Alabama banks are
sure to follow. And with o reverse reor-
ganization comes the inevituble dissent.
The Alabama Business Corporalions
Act, §810-28-1.01 ef seq. (1994) (Lhe
Alabama Act), permils cerlain reorgan
rations Tor legitimate business purposes.
Those reorganizations include, among
other things, mergers with another cor-
potation; exchanges of all shares with
another, acquiring corporation; liquida-
tion of all assets other than in the usual
course of business; and reduction ol the
number of shares to a lraction, See
Alabama Code §10-28-13.02 (1994)
(§13.02). A qualifying sharehaolder dis-
agrecing with any ol those corporale
nctions may dissent and obuin payment
for shares (commonly referred o as “the
appraisal remedy™), but may not chal-
lenge the action, unless it 1s “unlawful or
fraudulent.” §10-2B-13.02 (b) (1994);
see also 310-28-13.02 Drafter’s
Commentary at 3 (*"dissent’ pursuant to
section 10-2B-13.02 [is] an exclusive
remedy for the shareholder”, Further,
the dissenter is entitled to the “Tair
vatue" standard of value for his shires,

r'mE ALABAMA |

\WYER

187




Statuiory Definition of **Fair**

Unler the Act. “fuir value™ in the context of dissenters’ shares,
meins the value of shares immediately belore the
cifectuation of the corporate action to which the dis-
senter objeets, exeluding any appreciation or depre-
clation in anticipation ol the corporate action unless
exclusion would be inequitable.

Ala. Code §10-2B-13.01(4) (1994). Given its vagueness, that
definition and 50 cemts (well, a dollor and 50 cents) will buy
you a cup of coffee,

Fortunately, 30 other jurisdictions have adopted o definition
ol “fuir value™ identical or substantally identical 10 Alabama's,
all of which were based upon the Maodel Business Corporalion
Act of 1984 (the 1984 Model Act or the 1984 Act), The 1984
Act provides, in perlinent part:

“Fair VYalue™ with respect to a
dissenter’s shures means the

vilue of the shures immedintely
before the elfectustion of the cor-
parate action to which the dis-
senter objects, excluding any
appreciation or depreciation in
anticipation of the corporate action
unless exclusion is imeguitable,

1984 Act at §13.01(4). The 1984 Mode! W)
Act is silent on how fair value isto be O P
determined, and the Officinl .
Comment te the 1984 Acl provides
only that the intention is to leave Lo the courts “the details by
which “fair value’ is 10 be determined within the broad outlines
of the definition” Regardless of the wording of the statute
adopted, most courts have held that fair value is the controlling
nterest value, the marketable minority interest value, or the
non-marketable minority inierest value, Because the two later
values employ discounts Tor minority status and/or luck of mar-
ketability tcollectively referred to as "minority discounts™), the
typical battleground in interpreting “fair value™ is the applicabil-
ity of those discounts.

Undersianding the Terminology

As always, the most important {irst step in unraveling a eom-
phicated issue Tike this is hiring o good expert, preterably a char-
tered linancial analyst with experience valuating corporations in
the relevant industry.

Generally, there are three possible levels of business valuation:

(1) The contralling interest value is the value of the enterprise
as i whole: (2) The marketable minorvity inlerest value or freely
tradable interest value represents the hypothetical value of the
enterprise derived [rom discounting the controlling interest 1o
account for minority status; and (3) The non-marketalle ninori-
1y interest represents the value of the enterprise derived from
discounting the controlling interest o account for minority sta-
tus and for lack of marketability and is most commonly associ-
ated with closely held corporations,

See generalty 7. Christopher Mercer, Quantifving Marketability
Divcounts 1-32 (1997), The second- and third-listed discounts
involve redacing the vidue of o dissenting shareholder's shares
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because of their minority status and, when applicuble, because of
their lack of murkctability.

Relevant Case Law

O course, there is room for the anorney. The attormey must
decide on the appropriate level of vatue upon which the expert
is Lo opine,

Il you intend to argue that minority discounts are inapplica-
bie, o good place to stant s Delaware case law, Although
Delaware’s statutory definition of Ty value is net identical to
Alabama’s, it 1s similar, See Del. Code Ann, 1t 8, §262, The
bady of taw is well developed, as is suggested in the drafters’
"Commentary” o §13.01 {4) of the Alabama Act, und the
majorily of other courts that have adopted the 1984 Model Act’s
definition of “fair value” have Tollowed Delaware's lead in
uddressing the issue,

In Cavalier (il Covp, v. Harnett, 564 A, 2d 1137 (Del.
1989), the Delaware Supreme Court held that, as a
matter of law, minority status wiss nol a relevant fac-
tor i determining “fair value,” so that application
of minority discounts was inappropriate, &, at
11441145, The court explained that the “fair
villue™ appraisal 1s not intended to assume or
reconstruct a pve forma sale, but to pssume
the minority stockholder was willing to
mwintain his position and somedany share

# pro rata portion of the entire corpo-
"~ mtion as a going concern and that

“to fail 10 accerd 10 4 minonty
. sharcholder the ull proportionate
vitlue of his shares imposes o penalty
Nt for luck of control, unfairly enriches the
majority shareholders whio may reag o windfall
from the appriisal process by cashing out dissenting sharehold-
ers, i ¢learly undesirable result” Id. at 564 A.2d a 1145,
Accordingly, the court held that the corporation must first be
valued as an operating entity, and the dissenting shareholder’s
proportionate interest is determined without application of dis-
counts for minority status or fack of marketabality, fd. at | 144,

A numtber of states considering the issue have adopled the
Detaware Supreme Court’s reasoning in Cavalier Ol prohibiting
the application of minonty discounts. A long, but useful, string
cite of these cases Tollows: HMO-W Ine, v, SSM Health Care
Svatem, S98 N.W. 2d 577, 583 (Wis, Ct App. 1599) (recognizing
that, as i1 matter of law, minority discounis are ingppropriate in
dissenters’ rights cases), Arnaid v. Stockgrowery State Bank, 992
P2d 216, 220 (Kan. 1999) (holding thal discounts should not be
applied); Lawson Mardon Wheaton, Inc, v. Smith, 734 A.2d 738,
749 (N, 1999) (recogmizing and adopting the mujonty view thal
shures should not be discounted absent “extraordinary circum-
stances™); Foy v. Kapmeier, 992 F2d 774, 780-81 (81 Cir. 1993)
tholding that imposition of o minority discount was erroneous
under Minnesota law and noting majority rule against discounting
minority share values); Fisher v Fishen, 568 N'W. 2d 728, 732
(N.D. 1997) (Tollowing Cavelier, and noting that minonly dis-
counts should act be applicd simply because il is a minonty inter-
esth, Walter 8. Cheesman Realty Co, v. Moore, 770 P.2d 1308
(Colo. App. 1988) tholding that minonty discounis were ymprop-
erly applied), In ve Meloon O Co., 565 A.2d 997 (Me. 1989)
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ALABAMA STATE BAR MEMBERS
TAKE NOTE OF THIS FIRST CLASS OFFER

MAJOR MEDICAL INSURANCE
ISSUED ON A

GUARANTEED ACCEPTANCE BASIS

ISI provides quality benefits for members, employees, and eligible family members.

Administered by Insurance Specialists, Inc.

{ ( Underwritten by New York Life Insurance Company
91 Madison Avenue, NY, NY 10010
Policy Form GMR

e
EST. 1959

THIS COMPETITIVELY PRICED PLAN INCLUDES:

4100 % coverage for In-Network provider office visits
($15 co-pay applies - max $200 per visit)

+Co-pay prescription card with the $500 deductible plan
+Deductible choices of $500 or $1,000 per calendar year
+80/20 In-Network and 60/40 Out-of-Network PPO Plan
453,000,000 per person maximum (some restrictions apply)
+Matemity covered as any other condition
+Endorsed by the Alabama State Bar Association

DON'T MISS OUT.....Call or fax your request for more information (including features,
costs, eligibility, renewability, limitations and exclusions) TODAY to:

INSURANCE SPECIALISTS, INC.
33 Lenox Pointe, NLE. CAtlanta, GA 30324
(800) 241-7753 ¢ (404) 814-0232 ¢ Fax (404) 8140782
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(rejecting minority and marketability or "illiquidity” discounts);
MT Properties, Inc. v. CMC Real Estate Corp,, 481 N.W, 2d 383,
AB7 (Minn, App. 1992) (prohibiting minority discounts, and noting
that this is the maority view); Hansen v. 75 Ranch Company, 973
P.2d 32 (Mont, 1998) (minority discounts are innppropriate); Rige!
Corp. v Curchatl, 511 N.W, 2d 519 (Neb. 1994) (citing Cavalfer
and finding that neither minority nor marketability discounts are
appropriate), Woolf v. Universal Fidelity Life Ins. Co,, 849 P2d
1093, 1095 (Okla. App. 1992 (recognizing and adopting the
Delaware nule of not allowing minonity discounts); Security State
Bank v. Zicpeldorf, 554 N.W. 2d 884, 889-90 (lowa 1996) (hold-
ing that marketability or minority discounts prevent minority
shareholders Trom receiving tair value of their pro rata sharesy; MT
Properties, Ine, v. CMC Real Estate Corp., 481 NW 2d 383
{Minn, Cr. App. 1992) (linding that minority discounts destroyed
legislation enacted 10 protect minority’s right 1o dissent from
fundamental corporate changes), Charland v.
Country View Golf Club, Inc., S83 A2
609 (R.1. 1991 ) (shares not 10 be discount-
ed because of minority status), Columbia
Management Co. v Wyss, 765 P.2d
207, 214 (Or. Cu App. 1988) (finding
that minority discounts serve o penalize
the dissenters while allowing the corporation
to cheaply purchase his shares), Brown v Allied
Corragaied Box Co,, 154 Cal. Rptr. 170 (1979)
(holding the majority commissioners erred by devalu-
ing minority shares), BNE Maxs, Corp. v. Sims, 588
N.E. 2d 147 (Mass. App, Ct, 1992} (indieating a
minority discount would be inappropriate),
Another good source for arguing against the
application of minority discounts is the 1999
Revised Model Act, which expressly prohibits
the application of minority discounts, excepl
under qualilying circumstances:

“Fair value” means the value of the corpora-
tion's shares determined:

(i) immediately before the elfectuation of the cor-
porate action to which the sharcholder objects;

(ii) using customary and current valuation ¢oncepis
and techmiques generally employed lor similar
businesses in the context of the transaction requir-
ing appraisal; and

(iil) without discounting for lack of marketability
for minority status except, if appropriate, for
amendments Lo the anticles to section
I 3.02Zt)S).

Model Business Corporation Act of 1999 (the 1999 Model
Business Act or the 1999 Act), §13.01c4). While a lew jurisdie-
tons have adopted the 1999 amendments, Alabama has not,

The Official Comment to the 1999 Act expluins that subsec-
tion (iil) of section 13,01 represents the modern view that dis-
counts are inappropriate because, among other things, “dis-
counts give the majority the opportunity to take advantage of
minority sharcholders who have been forced against their will 1o
accepl the apprusal-triggering transaction.” The Comment fur-
ther provides that:
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Subsection (iii), in conjunction with the lead-in language
1o the definition, is also designed to adopt the more mod-
ern view that appraisal should generally award i shure-
holder his or her proportional interest in the corporation
after valuing the corporation as & whole, rather than the
vitlue of the shareholder's shares when valued alone,

See 1999 Act at §13.01, Official Comment.

The field is not as plentiful il you choose 1o argue in favor of
discounts, but it is not completely devoid of promise. A number
of cases have approved discounted valuation of minority shares.
See Hernando Bank v. Huff, 609 F Supp. 1124, 1126 (N.ID. Miss,
1985) (holding that a minority discount should be upplied when
determining the value of the minority shareholders’ interests ),
FPerbnan v. Permonite Mfg. Co., 568 F, Supp. 222, 23132 (N.D,

Ind. 1983) {allowing trial court expert witness o apply minori-
ty and marketability discounts); Atlantic Staies Consir,

w Beavers, 314 5.E.2d 245 (Ga, App.
1984) (holding that it is not against public
policy 1o apply a minonty or marketability

discount but that it should be done “with

caution™); King w FT.J, Inc., 765 S.W.2d
301, 306 (Mo. App. 1988) (holding that it
was appropriate for the trial count to apply a
7 percent minority discount); and McCauley v
Tom McCauley & Son, inc., 724 P2d 232 (N.M.
Ct. App. 1986) tholding that the tnal count prop-
erly exercised its diseretion when it applied a 25
percent discount),

Most of those cases were decided before the
influential 1989 Delaware decision in the Cavalier
il case. However, two llinois cases decided sub-
sequent to Cavalier Ol approved minonty discounts

in o fair value appraisal. See Weigal Broadeasting
Co, v. Smith, 682 NE.2d 745, 608 (111 App. 1996)
{(holding that discount of fair value of dissenters’
shares based on illiquidity and minority status was
proper in determination of “fair value"), appeal denied
689 NLE2d 1147 (11, 1997), and Stanton v. Republic Bank, 581
N.E2d 678 (111 1991) (upholding the tnal cowrt’s application of
discounts for minority status and lack of marketablity).

So, in the end, what's “lair” 1n the contexi of a disseating share-
holder suit will probably come down te which side you're on, 1f
you represent the majority sharcholder, you will be nrguing that
discounts should apply, which will leave more money in your
client's pocket. From the minority shareholder’s pemspective, what's
“fuir" certaimly will not include discounts. And until Alabama
cours weigh in on the issue, there will be room for both sides 1w
argue that their chosen valuation is the only “fair™ one. =

Coroling Smith Gidiere

Caroling St Gidlare procticas with i b ol Camphioll,
Witllar, MeCallum & Laper, LT in Biemingham. She mcoived
hie J 10 fegen thn Usiwategity of Alabamas Sohosl of Law




Fleanning Ahezd torYour Fuwe [Health Neeas
Alsbeerg Buw Bar ¢ Medicyt Apsotialion of (e st of Alshame ¢ Alpbeme Hospilel Aseocistion

M&'L EFLAN 2001

Three statewide associations, the Alabama State Bar, the Medical Association of the State of Alabama and the
Alabama Hospital Association, with support from the Alabama Public Health Department and the Alabama
Organ Cenler, are participating in a program to deliver a valuable public setvice and give Alabama citizens the
opporiunity to meet and work with attorneys and health profassionals in a non-adversarial setting.

It's called LIFEPLAN 2001,

It Is a unique opportunity for legal and medical professionals to demonstrate
thelr cooperation by providing a valuable service to their communitles.

WHAT IS LIFEPLAN 20017 It is a statewide PUBLIC EDUCATION campaign to promole future health care
planning, encouraging familles to discuss health care wishes and to prepare advance directives now,
rather than in a time of crisls.

HOW WILL IT WORK? Volunteer attorneys and health care professionals will attend advance care planning
training (CLE credit will be given), then assist in presenting Lifeplan 2001 workshops. To help you in

this public outreach effort, there will be a volunteer planning guide and free comprehensive consumer
guides for distribution.

WHERE? Service clubs, church groups, student organizations, community centers and even local businesses
or libraries all will be venues ta heip cilizens belter understand health care issues.

WHY? Working together, legal and redical professionals will halp the public prepare for future health needs.
Lifeplan 2001 will help ensure that peoples’ wishes are accurately documented, shared with families
and ultimalely carried oul correctly.

WHEN? Kickoff date fer the campaign is October 1, 2001, Atternays Interasted In participating should contact
thaeir local bar president, who has already received information on the project. Initial training for volun-
teers is scheduled for May. Local organizers begin work in June, with a statewide publicity campaign
planned for September and October. Along with local speaking engagements, this campalgn will help
raise awareness about the issues of advance care planning, including powers of attorney for health
care, daclarations to physicians and organ and tissue donation. The publicity campaign will include a
toll-free@ number for more infarmation.

For mare Information, check the Alabama State Bar Wab site at www.alabar.org or contact Susan
Andres, director of communications, Alabama Stale Bar, at 334.269.1515 or via e-mail at
sandres@alabar.org.

SERVE YOUR PROFESSION. SERVE YOUR COMMUNITY.
VOLUNTEER NOW!
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INSURANCE AND CYBER-LOSSES:

Loverage for
Downloading
Disost e

BY SPENCER M, TAYLOR AND SEAN W, SHIRLEY

n the world of slectronic commerce

{e-commerce) and the Internet, busi-

nesses have become more dependent
on technobogy in their day-to-day opera-
tions. With this dependence comes o new
vulnerability. In the time it takes to say
“1 love you,"" a virus can invade o com-
pany's electronic mail (e-mail) system; a
power surge can cause i server crash; or
defective software can creale a computer
[reeze, Atter the slalic on the monitor
clears, a guestion emerges: 1s this cov-
ered by insurance?

An Dverview of
Electronic
Technology

To appreciate the risks that accompany
use of the Internet and computer equip-
ment, & brief overview of what is hap-
pening in electronic technology (e-tech-
nology) is pertinent.

Electronic Data Interchange (LLDI) is
the electronic transmission of information
between the compulers of cooperaling
purtners, such as businesses or organiza-
tions, government agencies, and individu-
als, This system was developed 1o save
both time and money by physically link-
ing, through an integrated line or modem,
two individuals in order to Tacilitate the
fast transmission of information, In the

insurance business, EDI allows claims
adjusters to quickly determine damages
and ligbility, enables policy underwriters
to efficiently assess insurance risks in
assigning policy value, expedites the com-
pilation of Insurance Service Qrganization
(150) statistics, and reduces the cost and
volume of paper documents.

Electronic Imaging is a process for
electronically storing and munaging docu-
ments by compuler, This process reduces
the need for storing volumes of docu-
ments in the office, allows businesses to
aceess documents by punching a Keypad,
and facilitates document management,

While most of us are aware of e-mail,
few of us utilize it to full capacity. Today,
many courts allow e-filing of pleadings.
For example, the Eleventh Circuil allows
e-filing of pleadings by three methods:
providing IBM-formatted 3 1/2 floppy
disk, an [SO CD-ROM, or Internet
Uploading. See 1 1th Cir. R, App. P. 31-5,

These devices, despite their benelits,
create potential problems that traditional
insurance may not be designed to
address, For example, when computers
are networked through an EDI systen,
users could unknowingly transmit u virus
to one another. This simple hypothetical
implicates a number of nsurance issues:
Is there a direct physical loss? Does the
virds infiltration constitute physical dam-

age? Is computer data covered propenty?
Does loss of system access constituie a
business interruption?

Alabama courts will be faced with
answering these and other questions. In
developing this body of law, Alabama
courts likely will turn 1o other jurisdic-
tions for guidance; therefore, an under-
stunding of trends in other jurisdictions
will aid practitioners in assessing their
clients’ susceptibility 1o cyber-losses,

First-Party
Losses: Property
Damage and
Business
Interruption

Although the exact lungunge varies
with each policy, all risk commercial
property policies generally cover “direct
physical loss of or damage to covered
property.” In the world of e-commerge, it
is difficult to determine when property is
physically lost or damaged. Has there
been a loss when sensitive legal theories
vanish into cyberspace due 1o a computer
mysteriously performing “an illegal
operation?" Hus property been damaged
when access 15 demted due 1o a systems
fnilure? There is some precedent address-
ing loss of use that may be applied in the
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computer context. See Sentinel Mgmt,
Co. v. New Hampshire Ins, Co,, 563
N.W.2d 296 (Minn. Ct. App. 1997)
{holding that n direct physical loss
results when asbestos has 10 be removed
from a structure due to the loss of use of
that strueture); Farmers Iny. Co, of
Oregon v. Trutanich, 858 P2d 1332 (Or,
App. 1993) (holding that the cost of
removing odors from methamphetamine
plant caused physical injury to home due
to loss of use).

In American Guarantee & Liability
Insurance Company v. Ingram Micro,
Incorporated, No. 99-185 TUC ACM,
2000 WL 72678% (D. Ariz. Apr. 18,
2000y, leave to appeal granted (D, Ariz.
June 14, 2000), a United Stales District
Court of Arizona was Taced with the
question of whether the temporary loss
ol power resulling in the loss of compul-
er duta constitutes a physical injury,
Ingram Micro,, Ine, (Ingram) operated o
worldwide computer network to track its
customers, products and daily transac-
tions. All of Ingram’s customer orders
were tracked through its integrated sys-
tem; therefore, Ingram's business opera-

tions depended on a functioning network,

On December 22, 1998, Ingram’s sys-
tems operations headquarters sulfered a
power outage which resulted in the loss
of all of the programming information
stored in its temporary memaory, requir-
ing Ingram employees to reload the lost
information, Ingram made a ¢laim under
its commercial property damage policy
with American Guarantee & Liability
Company (American), which insured
against “all risks of direct physical loss
or damage from any cause.” American
denied the claim and filed a declaratory
Judgment action, and Ingram filed a
countercluim for breach of contract.

In awarding Ingram summary judgment,

the court found that the loss of power for
nearly two hours constituted “physical
damage,” despite the fact that the comput-
ers retained the ability to operate in their
pre-outage capacity. The court construed
the term “physical damage” broadly and
held that “physical damage 1s not restrict-
ed to the physical destruction or harm of
computer circuitry but includes loss of
access, loss of use, and loss of functionali-
1y In support, the court relied on the fed-
cril computer fraud statuie’ and statutes
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irom Connecticut, Minnesota, Missoun
and New York.* The count found signifi-
cant that lawmakers around the country
determined that a computer was damaged
when services were interrupied or sofl-
wire or networks were altered.

Unlike fngram, other courts have
declined to hold that computer failure
amounts to a business intermiption under
commercial property coverage. See, e.g.,
American States Ins, Co, v. Creative
Walking, Inc., 16 E Supp. 2d 1062 (E.D.
Muo. 1998) (holding that a slowdown of
pperations is not a business intermaption);
Roval Indem. Ins. Co. v. Mikob Properties,
Inc., Y40 F. Supp. 155 (5.D. Tex. 1996)
(finding tha a decrease in income due to
loss of occupuncy of apartment complex
caused by fire is nota business internip-
tion), Home Indem, Co, v Hyplaing Beef,
L.C., 893 E Supp. 987 (DD, Kan. [995)
(chscussed below), Harry's Cadilloc-
Pontiac-GMC Truck Co. v. Motors Ing.
Corp.. 486 S.E.2d 229 (N.C. App. 1997)
(holding that a snowstorm causing loss of
prafits did not constitute a business inter-
ruption); Keetch v Mutual of Enumclaw
Ins, Co,, 831 P:2d 784 (Wash. App. 1992)
(finding that tdamage rom & volcanic
explosion causing reduction in business is
not & business interruptiony; Heotel
Properties, e, v. Heritage Ins, Co. of
Amterica, 456 So. 2d 1249 (Fla, App. 1984)
(holding that loss of business at the hotel
due to the closing of the restaurant because
of a fire was not & business intermuption);
Rothenberg v. Liberty Mut, Ins, Co,, 153
S.E.2d 447 (Ga. App. 1967) (holding that
the loss of inventory due to theft was not a
business interruption). But see Pressman v,
Aetna Cas. & Surety Co., 54 A2 757
(R.L 1990) (hinding that a power outage
preventing a doctor from using his olfice
due to the failure of 4 computer chip was
business interruption); General Acc. Ins,
Co. v. 80 Maiden Lane Assor,, 675
N.Y.8.2d 85 (N.Y. App. Div. 1998) (insur-
ance company paid its msured pursuant (o
business interruption clause in insured’s
commercial property policy Tor damage to
computer caused by power fuilure).

In Home Indemnity v. Hyplaing Beef,
L.C., 893 F. Supp. 987 (D. Dan. 1995), a
Linited States District Court for Kansas
entertuined a question similar to the one
considered by the Ingram court,
Hyplains Beef (Hyplzins) operated a

beefl packing plant and cattle feed lot in
Dodge City, Kansas. In 1993, Hyplains
installed a computer fabrication network
designed 1o collect electronic dats and
create inventory records ol the beel.
After installation, Hyplains became
aware that the computer system did not
operate propesly, but continved 1o oper-
ate to the best of its ability. Afler numer-
ous mtfempts o correct the system,
Hyplains submitted a claim for loss of
business incame 1o ils insurnnce carier,
The Home Indemnity Company (Home),

Hyplains' commercial property coverage
contained u provision that stated “[w]e will
pay for the actual loss of Business Income
you sustain due 1o the necessary suspen-
sion of your *operations™ and “the suspen-
sion must be caused by direct physical loss
ol or damage 1o property at the premises,”
Home sought a declaration that the busi-
ness mterruption clause did not cover a
slowdown of operations due to computer
inefficiency.

In awarding Home summary judgment,
the coust Tound that decreased efficiency
and production did not amount to a sus-
pension of operations. Despite Hyplains'
documented evidence of [ost profits and
business, the court reasoned that cover-
age was not triggered absent a complete
cessation of business.

The distinguishing feature of the two
cases s that in fngram the computer
cquipment completely shil down where-
as in Hyplains the computer equipment
continugd to function, albeit at an ineffi-
eient pace, The conclusion that can be
drawn from these cases is that in the
field of computers, as with other forms
of property, there must be 4 complete
cessation of operations in order to trigger
the business interruption clause,

An interesting question remains: How
long must the computer system be inop-
erible in order for there to be a business
imerruption? Compunies that depend on
the Internet for business could suffer
substantial financial losses in a matter of
minutes. See, e.g., America Online, Inc.
v. National Healthcare, Inc., 121 F.
Supp. 2d 1255 (N.D. Towa 2000) (hold-
ing that genuine issue of material fact
existed as 1o whether submitting numer-
ous e-matls caused an “impairment (o the
inlegrity or availability of data, a pro-
gram, a system, or information” thereby
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mnklng th dcl’cndam Imblc under the
Computer Fraud and Abuse Act). Only
time will tell if there is a durational

requirement for business interruptions,

Third-Party
Losses

The standard commercial general lia-
bility (CGL) policy covers losses that
“the insured becomes legally obligated to
pay as damages because of ‘bodily
injury” or "property damage.”” 1 Susan J.
Miller & Philip LeFebvre, Miller's
Standard Insurance Policies Ann. 409
{41h ed. 1995), The policy defines “prop-
erty damage’ as “physical injury to tan-
gible property, including resulting loss of
use of that property . . " or "loss of use
of tangible property thal 1s nol physically
injured,” fd, a1 439, The policy also pro-
vides pratection for personal and adver-
tising injury liability. fd. a1 424,

A. Physical Injury

1. Computer Data as Tangible
Property

There is a split among courts regarding
whether computer-related tape and data
constitute “tangible property” for com-
mercial general linbility purposes.
Cempere Ingram, 2000 WL 726789, m
*3: Retatl Sy, fnc.v. CNA Ins. Co,, 469
N.W.2d 735 (Minn, Ct. App. 1991) (hold-
ing that computer tape is ungible proper-
ty when integrated with a tangible medi-
um); State Farm Fire & Cay, Ins. Co. v
White, 777 . Supp. 952 (N.D. Ga. 1991)
{finding that architectural plans in a blue-

print were tangible property), with Lucker

Mig. v. Home Ins. Co., 23 F.3d 808 (3d.
Cir. 1994) tholding that loss of use ol
system design was nol loss of tungible
property): Schaefer/Karpf Productiony v,
CNA Ins. Co., 76 Cal, Rptr. 2d 42 (Cal,
C1, App. 1998) (holding that videotape is
tangible property, however idea on tape is
not); 8t Paul Fire & Marine Ins. Co. v
National Computer Sys., 49 N.W.2d 626
(Minn Cr. App. 1992) (holding that theft
of computer information was not thefl of
tangible property where information and
not medium was stolen),

Courts finding that computer data is
not tangible property reason that the
{dea, not the mediwn, is the true source
of vilue. Since an idea cannol be
touched, the loss is intangible and out-

. .
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today's high-tech world, the value lies
not in the tangible medivm, but in the
information contained therein, While it is
true that the idea has the intrinsic value,
technology and the thought process hive
become so integrated that the medium
may he the only place where the iden is
contiined.

In the future, courts may look 1o the
originality of the data lost in determining
tangibility, I the data 1s mass produced
and capable of being duplicated, the loss
should be held to be intangible because
the idea still remains. 1f the data is
unigue and prototypical, the data should
be deemed to be tangible and within the
scope of coverage.

2. Integration of a Defective
Component

As businesses upgrade thetr computer
technology in order to compete in a
changing economy, they become vulner-
able 1o faulty installations or defective
components that are integrated into their
systems. In Seagare Technology, Inc, v
St Paul Fire & Marine Insurance,
Company, 11 F. Supp. 2d 1150 (N.D.
Cal. 1998), the Northern District of
California nddressed whether the integra-
tion of defective components into a com-
puler system constituted property dam-
nge. In Seagate, Amstrad integraled
Seagate disk drives into Amstrad’s com-
puters which resulted in hard drive fuil-
ure and computer data loss, Amstrad
suced Seagate alleging that the drives
were defective.

When the initial suit was filed, Seapate
tendered its insurance coverage claim to
St Paul Fire & Marine Ins. Co. (St Paul)
based upon the suit filed by Amsteacl,
Seagate's commercial liability umbrella

sidc thc scope of mvcragc. Hnwc\rcr. in

pnlicy prcwidcd c:wcmgc tor “hodily
injury and properly damage Lability;"
property damage means “physical dam-
age to tangible property of others, includ-
ing all resulting loss of use of that prop-
erty; ot loss of use of tangible property of
athers that isn't physically damaged.”
Seagare, 11 F. Supp. 2d at 1153,

In finding that the integration of the
defective disk drives did not constitute
physical damage to Amstrad’s computers,
the court relied on previous cases holding
that the integration of u defective product
does not constitute property damage
unless the integrated product is inherently
dangerous.’ The court reasoned that com-
puter drives are not inherently dangerous
producis; therefore, no physical injury
oceurred, As n matter of risk nssessment,
the possibilily of replacing a defective
product is considered a commercial risk
that 1s not passed on to the insurer.

A, The Internet and Advertising/
Personal Injury

The Internet also creates the possibility
for losses that trigger advertising or per-
sonal injury coverage under a commercial
general liability policy, While the coverage
analysis generally is the same, Internet
related causes of action for defamation and
trademark infringement present unigue
problems that should be considered.

1. Defamation

The Communications Decency Act of
1996 makes Internel Service Providers
immune from defamation liability. See 47
LLS.C, §230 (West Supp, 1999); see also
Ben Ezra, Weinsiein, & Co, v. America
Online Co., 206 F.3d 980 (101h Cir,
20040 (holding that the Communications
Decency Act barred plaintiff's claims
against an Internet service provider), cert.
dented, 121 8, CL, 69 (LS, O, 2, 2000);

Phone (334) 834-7576 or

Hooked on Alcohol or Drugs? e
You don’t have to be =

The Alabama Lawyer Assistance Program
can help. Calls are strictly confidential,

(334} 395-0807 (24-hour pager).
Jeanne Marie Leslie, program director
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Zeran v. America Online, Inc., 129 F.3d
327 (b Cir, 1997) (same), cert. demied,
118 8.C0 2341 (U.S. June 22, 2000);
Cubby, Ine. v Compuserve Inc., 776 F,
Supp, 135 (S.L.N.Y. 1991) (finding that
an Internet service provider was a “dis-
tributor,” not a publisher, und could not
be held liable for defamation), Under the
Act, Internet providers such as AOL,
Yahoo and Netscape are not publishers;
therefore, they cannot be held liable for
defamatory statiements, See 47 U.S.C,
§230(c)(1) (“Na provider or user ol an
interactive service shall be treated as the
publisher or speaker of any information
provided by another information content
provider™), The Act makes it clear that
individual Web site operators are the
proper parties to sue in i defamation
action, See, ¢, g, Blumenthal v. Drudge,
992 F. Supp. 44 (D.D.C, 1998) (delama-
tion suit against Web site operator),
Consequently, suits against these Web
site operators for publishing defamatory
material are hikely 10 lead to claims for
advertising injury.

2, Trademark Infringement

A hotly contested technology issue 18
whether trademark infringement is an
advertising injury subject to commereinl
general Hability coverage, There is o splil
amang courts,” with the majority holding
that a trademark infringement claim aris-
es out of an advertising injury; therefore,
it s covered under a commercial general
linbility policy.

The Internct has led to at least three
different types of trademark infringement
that may trigger advertising injury
clatms:’ Unauthorized use of a domain
name," meta-tagging,” and unfair linking
practices." Creative lawyers may attempi
to fit these claims within the scope of 4
CGL. policy.

Alabama
Insurance Case
Law—What is
Tangible
Property?

Alabama courts have nol yet had the
opporiunity to interpret commercial
property or commercial liability policies
in the context of cyber-losses, However,
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there is case law in Alabama addressing
what is and what is not tingible
property."

In American States Insurunce
Company v. Martin” the Alabamn
Supreme Court held that economic losses
are not tangible property for insurance
losses. In Martin, the coun defined tan-
gible property as:

property [that] may be lelt or
touched; such property as may be
seen, weighed, measured, and esti-
mated by the physical senses; thal
which is visible and corporeal,
having substance and body as con-
trasted with incorporeal property
rights such as franchises, choses in
action, copyrights, the circulation
of & newspaper, annuities and the
like. Tangible property must neces-
sarily be corporeal, but it may be
either real or personal,

Martin, 662 So. 2d at 248 (quoting
Prince v. Higgins, 572 So0. 2d 1217, 1219
(Ala. 1990) (quoting 73 C.1.8. Propenty
§15, at 184 (1983)).

Unlike tangible property, intungible
property “has no intrinsic and muarketable
value, but is merely the representative or
evidence of value, such as certificates of
stock, bonds, promissory noles, and fran-
chises.”” Martin, 662 So, 2d at 248 (qum-
ing Prince, 572 So. 2d at 1219) {(quoting
73 C.1.5. Property $15, at 184). Another
distinction is that intangible property
“cannot be readily located, and there 1s
no method by which its existence or
ownership can be ascertanined in the state
of its situs, except, perhaps, in the case
of mortgages or shares of stock, The
value of intangible property is not casily
uscertained.” Id,

With respect Lo claims involving dam-
age to computer data and information,
perhaps the most important language in
the case is “that tangible property, uniike
an economic interest, is generally subject
10 physical damage or destruction” Id. at
249 (emphasis added). An argument can
be made that computer dala can be
destroyed and physically damaged and is
therefore tungible property,

o Wal-Mart Stores, incorporated v
City of Mobile, 696 S0, 2d 290, 291 (Ala,
1996) the Alabama Supreme Court held

that computer software is langible proper-
ty that 1s subject 1o the gross receipts tax,
The court reversed Alabama v. Central
Computer Services, Incomorared, 349 So.
2d 1160 (Ala. 1977}, which originaily
held that computer software was intangi-
hle property and was not subject to the
gross receipts tax, The count in Central
Computer Services reasoned that the
buyer of software sought information
rather than the medium in which it was
conveyed, therefore, there was only an
incidental commingling of the intangible
information sought. In reversing its previ-
ous holding, the Wal-Mar: court held that
the sale of computer software has become
more prevalent, and is like the sale of o
book-—purchasers desire the information
inside and not the form containing the
information, As such, computer softwiire
is tangible propetty, the sale of which is
subject o gross receipts sales (ax.

The holding in Wal-Mart Stores could
be applied in the context of commercial
property and commercial general liability
insurance. Since couris apply the defini-
tion of words that hiave been established
in that particular jurisdiction, the
Alabama Supreme Court might apply its
definition of tangible property in the
context of sales tax 1o insurance law, 1T
the sale of computer software has
become so prevalent that it should be
taxed, it may be protected under all visk
commercial property and commercial
general hability policies,

Preventing
Cyber-Losses:
Additional
Coverage"

Besides tuking steps 10 prevent cyber-
losses, there are a number of specialized
coverages that can be purchased that
specifically protect Josses expenienced
through the Internet. Mos! of these poli-
cies are based upon traditional standard
policies; however, due 1o the necessily of
using specialized lerms, there is very lit-
tle judicial construction. As a result, typi-
cal disputes may arise over the extent of
coverage, the effect of the specialized
coverage on more traditional coverage,
and whether there are gaps in coverage.
Some of the new policies are as follows:




INSUREtrust writes a Technology
Errors and Omissions Policy that pro-
tects against third-party elaims for loss
of daty, access to e-mail, or e-commerce
that arises out of the use of the Internet,

Lloyd's syndicates offers a Web site und
Internet Security Program that covers lost
Web sile and adverising revenue due to
uniwithorized entry, viruses, employee
error, thefl of credit card data, and lrst-
and third-party virus eleanup, as well as
some intellectual property claims,
Additional coverage may be purehased
that protects against claims of Internet
libel, slander, defamation and invasion of
privacy, The additional coverage also
expands coverage lor trademark infringe-
menl and errors and omissions,

CIGNA developed Sceure Systems
Insurance, which proteets the insured
from first-party losses caused by hackers,
The policy specifically insures against
loss of data integrity and system svailabil-
ity (system failure or system crash).
CIGNA's policy has several demanding

conditions precedent to reeeiving cover-
age. The policyholder must record log-ins,
install surveillance and intrusion detection
equipment, frequently change passwords,
and provide computer backups,

AlG, like INSURE(trust, has developed
a Technology Errors and Omissions poli-
cy for Internet Service Providers, compa-
nies providing Internet access, consult-
ants creating Web sites, ndvertisers sup-
plying content for Web sites, and organi-
zations monitoring Web sites, such as
Cyber Nanny.

Chubb has created a Multimedia
Liability policy that is designed specifi-
cally for software developers, The ingur-
ance protects against publishing claims,
and trademark or copyright infringement.
The most unique feature is that the poli-
¢y 18 explicitly writlen o protect against
all possible exposures in eyberspace,
which applies 1o claims worldwide.

Stuckey & Company developed a pro-
pram called SafetyTek, which is a com-
prehensive first- and third-party policy

thal covers losses associated with the
Internet. This policy is designed for the
specific purpose of eliminating gaps in
coverage that could be created by more
traditional policies.

Conclusion

As new trends in lechnology emerge,
50 will trends in insurance. Business
interruption, property damage, advertis-
ing injury and other claims arce likely to
take new forms as businesses suifer com-
puter- and [nternet-related losses, While
it is uncertin how Alabama courts will
treat these issues, understanding the
svope of your chient’s coverage and the
passibility for these losses will help
avoid a future covernge dispute, i

Endnotes

1. Tha Love Bug was a YBScript worm that spraad rap
ity through compary s-mail systams on May 4, 2000
and eouged an estimated $15 30 billion n damoges
worldwide The “Love Bug downloads and installs on
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The answer, according to
attomey, David M, Ward, has
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system fo over 2,500 lawyers
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wxeeutnble file . from the Internet” into company
o-mall systoms in order to Steal company passwords
and crosh e-mail systems, See Bavid B Cohen &
Robarta 0. Anderson, insurance Covarage for “Cybar-
Losses,” 35 Tort & Ins. L.J. 831, 894 [Summar 2000)

ingram, 2000 WL 726789, at 2, see afso Datatah,
. v St Paul fe & Marine tns, Co, 347 F Supp. 36
(S.ONY 1972 (holding thet the terms "accnss W
such property” should be ltherally construed in order
1o atford coveragn for loss of use of computars due
1o fies clamage in basamant), Alaminum Co, of
Amertca v. Accident and Cas. Ins. Co, No, 92-2-
ZH0G5-5 (Wash, Supar, Gt Oct. 17, 1995) {holding
that the term “all rigk” implies that the pelicy pro-
tacts againgt all proparty loss megardloss if the dam-
age Is physical oi notj,

Thia faderal computer fraud statute makas it a cime
to cause damage o o protocted computar and
dofinas domago s “ony imgairment to the intagrity
or availability of dati, 8 program, o systom, or infor
mation.” 18 US.C & 1030 (Wast, Supp, 1998} In
1994, tho statute was rovised and provides: “Any
porson who sulfors damoge or logs by reason of o
violation ol this slatute may maintain o olvil action
against the violatr 1o obtom compansatary damages
and injunctive reliel or ather equitabla rekiel.” 18
US.C 51030l The term "damaga” |s defined by
thi statute @s “any impairment 1o the integrity or
avallability of data, a program, & system of informa.
lion that ... causes loss aggrepating at least $5,000
in valun during any 1-year period Lo ona or more indi-
vidusts, ." THWS.C 8 1030m)BHA)

The fngeam court interprotod theso statulos 16 includo
intetruption and not just phyaicsl damage (o the com-
putar Gonn, Gen, Stat. § S30-251 (2000) (steting a per-
s0m {5 guilty of a computar erime whan he “disnpts of
degrades or causes the disraption or dogrodation of
computer sarviees’ ) Minn, Stat, & BO9 BA {1999} {defin-
ing computar damaga to include “the altaration of any
piHnpkiton computer systam, computar network oF com-
putsr softwarn™), Mo, Ann. St § 569093 (Wast 1999)
(dalining damage lo o computer as "any altaration,
taletion, pr destruetion of any part of & computar sys-
tmn of notwrk”), KLY Penal & 156,20 (MeKinney 1958)

CLE Opportunities

The Alabama Mandatory CLE
Commission continuatly evaluatos and
appraves in-state, as wall as nation-
wide, programs which are maintained
in & computer database. All are identi-
fiad by sponsor, location, date and spe-
cialty area. For a complete listing of
currant CLE appartunities or a calandar,
contact tha MCLE Commission office at
{334) 2691518, axtonsion 117, 156 or
158, or you may view a complate list-
ing of currant programs at the state
bar's Web site, www.alabarorg.
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(statlng a parson is uilly of computar wmpering in the
lourth degree whan he " ntantionally alters in any man-
nar ar dostroys computer data or a compuler program
of anothat persan™). Notbly, undor Ay, Codo & 134-8.
103 (1899), a person commils a class A misbampanor
fand possibly a Class C lelony depending on tha la-
mal af intant) whan that parson will fully, knowingty
and without authonation "destroys, usas, takas,
injurag, of damages sguipment or supplivs used or
intended to be usod in a computer, computer Systom, or
computor network” Section 12A-8-1036K240) goes
Purthar to make It a chiss B felony *if tham is an intar-
uptian or impanment of povernmental oparation or
public communication, transporation, of supply of
weair, s or othar public utilily sorvice, i

St Goidon Eaglo tns, Co. v Travoters Co, 103 F3
JB049th Cir. 1998) (holding that intogration of Raulty
concrata in constiucton was not physicol injury),
ovorriled on other grovnds by Government
Emplayaes Ins. Go, v Dizod, 133 F3d 1220 (Bth Cir
1998); New Hampshire ns. Co. v Wi, 930 F.2d 896
{8th Cie. 1881}

Compare Elan Pharm. Bes. Corp. v fmplovers Ins. of
Wausau, 144 F3d 1372 (1110 Gl 1888) {holding that
thr advartising injury provision cowrs injury aniging out
of patant infringomont), Lefem Products, fng v Literty
Mut fos. Co, 110 F3d 1194 (3th Cir, 1897) funpuly
lishod opinion] {sama); Bay Elee. Supply e v
Travers Llopds s Co, 61 F Supp, 20 611 (N.D). Tex,
1999} {same), American fmplovoes s Co. v Doformae
fubty Lo, 39F Supp. 2d 64 (1. Ma. 1998) (shme),
Geynmy Ingus. v Aftianee Gen, Ins. Ca, No, 3-88-Cy-
D014-B0, 1990 WL BOAGIB, ot "3 IN.D. Tex. 1996)
{snma), #/d 200 F3d 818 {5th Cir. 1999); Apmitod
Holting Tech. Frods. v United States Frdelity & Guor
o, 942 F Supp 10294EL. Pa. 1898), arf'd 1181 3d
1574 [3d, Cir. 1997) (somal, £ Noyes Co v American
Motorsts ins, Co, BRE T Supp. 492 (D, NH, 1994)
{same). Affou Health & Beauty Care, e v Aotna Cas,
& Suraty Co, T3 NYS.2d 253 (NY App. 2000
{samn), First Stat fns. Co v Alpdw Dofta Phi Frternity,
3845 PO 7 1905 (I, App, 1595} (sama), with Calfas
Enter tne. v Travalars fnoem. Co, of Armorics, 193 F3d
952 {8th Cir. 1999) (holding that trademark inlrings
mient i nat covered by 1he advartising injury provision
of commarcial guneral libility policy, Advance Waich
o, v Kember Mat s, Co., 93 1F3d 795 (6th Gir. 1996]
(soma); Tracesoft Toch, e v franktin Mut Ins Co,
146 A 2d 1078 IN.J. App. 20001 {same)

Torry Budd, Fridittord Coverage Argumonts for
ntettoctuat Proparty Claims and Thalr intersoaption
with Cyberspaca. Vintage Wing in a Now Bottl,
ABA Sec. of Lit Ins. Coverags, Midysar Maating
Mar. 2:4, 2000, a1 15

Ses, o.g., interstaifar Starship, Seevs., Lid v Epix,
fnc., 1684 F3d 1107 {3th Clr, 15990, cert. deniod, 120
§.0u 1161 (Fob. 22, Z000)

Suwa, e, Miton Borp. v, Raciation Monttoring
Duvicas, Inc., 27 F Supp. 2d 102 {D. Moss. 1958),
Flayboy Fntors, inc. v Asiafocus int'l, Ine., No, Civ.
A 07- 134-A 1998 WL 724000, st *3,"0- "7 {E.D. Va
Apr 10, 15898),

Sew, 8.4, Nekatmaster v Migrosolt, fne, No 97
3065 DPR(C.D. Cal filud April 28, 1867), Washington
Post v Tote! News dne, 97 Civ, 1190 (PKLHS.DNY
Hled Feb. 20, 1997},

11, Alahamo courts, {or oxample, hove raforred in & cor
that hiad baan irvolved i o wioek o5 physically
injured proparty, Sea, ag., Speansr v Stare Famm Mir,
Auta. fns. Co., 700 So. 2d 1157, 1556 (Aln, 1807},
Furthor, Alaboma courts look to tho plain and ordinary
muifing ol o word in construing msurance confracts
Sioa Cannon v State Fam Mut. Automobifs ins. Co.,
500 So. 2d 181, 194-95 [Ala, 1991),

1E Soo Amarican States Ins. Co. v Martin, 852 8o 2d
245, 248 {Ala. 1995) tholding that the loss of invast-
mint patential was an intangibl oconomic loss) (oi-
inyy Cxford Lumba Co, v Lumbermans Mut. Ins, €,
412 So. 2d 073 [Ada. 1985) (find ng that the failure to
provido modical bonolits way an intangible sconomis
lossl Keating v Mational Union Fre ins, Co, of
Pirestiegh, 995 F2d 154 (8th Cir 1993} (holding that
economic 1083 1s not domapa or injury (o tangiblo
proporty covartd by a comprahansiva genaral liability
palicyl Affstate fny. Co, v Russe, B2 F Supp, 24 (D
.1 1883) tfinding that last investmints and lost
daposiis ara not tangiblo proporty), Grabor v State
Farmm Fire & Cas. Cn, 197 P2d 214 (Mont. 1980 (hotd-
ing that lost busioess and injury Lo reputation and
goodwill are nat damage to tangible praparty under o
busingss owner's policyl, L Ray Packing Co. v Comm
Lo tns Ga, 468 A 7d 832 (M. 1983) (finding thit
arlitugt action claiming loss of profits and finpncial
Interasts rasutling from Insurad’s allegad prce-fixing
schamo not covened), fravelars ndom. Co. v Anzona,
B0 P 2d 1266 (Ariz, App 1984 (holding that toss of
invasimant reprasantod by an investment cartificato
15 N0l @ logs of wngible poparny)

13 See Handy K, Paor, Coverage for {osses Atsing Out
of Use of the Internat, ALL-AEA 1085 111314
(2000} This list is not meant to be exhaustive, but
marply illusirative of the typos of polices that aro
now availably
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Publications
ORDER FORM

The Alabama State Bar is pleased to make available to individual attorneys, firms and
local bar associations, at cost only, a series of brochures on a variety of legal topics of
interest to the general public.

Below is a current listing of puhlic information brochures available from the Alabama
State Bar for distribution by local bar associations, under established guidelines.

BROCHURES

To Serve the Public.................... e ——— a—_— wsssesssesanse:$10,00 per 100 Qty.
.details of bar public service programs highlighted in the 70 SERVE THE PUBLIC video presantation

Law As A Career ... i1 N por- 108
.opporiunities and cha!iengas n! a law carear mday

Lawyers and Legal FOes .............msismmssissssasssenss-$10.00 por 100
a summary of basic information on common legal questions and procedures for the general public

Last Will & Testement $10.00 per 100
.covers aspects of estate planning and the importance of having a will

laﬂ.’ "p‘ct’ o’ Diwome SEPFER ISR ANSAP RIS NSALAREALJARRLIANRANRESFAAINLS ,1u'm P.r tm
..offers options and choices involved in divorce

Consumer Finance or “Buying on Time” ..............ccccseinneenns $10.00 per 100
...outlings important considarations and provides advica on financial matters affecting the individual or family

Mediation...Another Method .................cccccconvineernisioss crvnsnenesss310.00 por 100 .
for Resolving Disputes
provides an ovarview of the mediation process in question-and-answer form

Arb’.‘rarfon Agm‘maﬂm IIOC'!IIPI!IF'I'!IIII‘IIIl!l'llI-Fl0!ll‘lll!ll"!l!‘l‘l'l!!l%{I!!Ifl"‘u?m pnr 'm ml
.answars questions on arbitration from the consumer’s perspective

Acrylic Brochure Stand ... - s 39,00 00CH Oiy.
Jindividual stand rmprmtud wnh uuhwdual firm or bar asscmatmn name for use at distribution points
One stand per brochure is recommended,

Name to imprint on stand:

Subtotal
Mailing Address

Shipping & Handling § 500

TOTAL §

Please ramit CHECK OR MONEY ORDER MADE PAYABLE T0 THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and forward it with this order form to:
Susan Andres, Director of Communications, Alabama State Bar, PO. Box 671, Montgomery, AL 36101
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SMITH V. ATKINSON:

The Supreme Court of Alabama
Holds That Liability Can Be
Imposed On a Third Party For
Negligent Spoliation of Evidence

Persons accepting responsibility for evidence to be used in trial musi
be able to put up the evidence, or pay up on the plaintiff’s claims.

BY BRIAN W, WARWICK

client walks into your office and
j explaing that he has just been

released from the hospital after
being involved in an automaobile accident
in which some part on his newly pur-
chased sport-utility vehicle failed, caus-
ing the accident, as well as his injuries,
For the sake of argument, assume that
his story points directly to what vou
believe is a valid products liability claim
against the manufaciurer of the vehicle,
You learn that your client's vehicle was
taken from the scene of the aceident to
the impound lat owned by the insurance
company that insured his automobile,
Your client explains that he has notified
the insurer that the vehicle is to be used
s evidence in a potentinl lawsuit and
that the insurer has agreed to preserve
the vehicle. For good measure, you call
the insurer to conlirm that it has volun-
tarily agreed to preserve the vehicle lor
the foreseeable future, Everything seems
to be in order.

After several weeks of investigation
and numerous scheduling contlicts, you
and your automotive expert travel to the
insurer's impound lot to inspect the vehi-
cle for the purpose of determining whil
may have caused the accident. When you
arrive, the sttendant graciously direcis

you to the “red one in the back,” Upen
reaching this vehicle, you discover that,
apart from being red, it does not even
resemble your client’s vehicle, After
scourmg the lot, the attendant, who has

Jjoined you on your desperate search,

admits that “your puy's car must have
been accidentally sold for scrap along
with the others we sent aboul two weeks
ago,” He mukes a brief elephone call
which confirms that your client's vehicle
was, in Fact, sold for serap and has been
destroved, “I'm real soity.” he says as
you leave,

Until recently, “1'm real sorry,” would
have been the only solace you could
huve offered your client in such a sce-
nrio, because o products Hability sction
sgainst the manufacturer would have
heen futile without the defective vehicle,
See Tovwnsend v General Motors Corp.,
642 So. 2d 411, 415 (Ala. 1994),
However, Taced with these facts today,
yvour client may have some recourse after
all. However, the recourse will not be
against the manufacturer of the vehicle
under a products liability theery but
apainst the third-party insurance compa-
ny for negligent spoliation of evidence,

On February 4, 2000, the Supreme
Court of Alabama recognized, for the

LAWYER

THE

VLA BAMA

201




first time, negligence claims arising from third-pary spo-
liation of evidence. Smith v. Atkinson, 771 So, 2d
420(Ala. 2000). Although the court previously held that
a cause of action for spoliation of evidence cannot be
brought agains! a party to the underlying action, the
court recognized in Atkinson that spoliation by a
third party presents a very different situation,

Atkinson involved an insurance company that had
mistakenly destroyed Smith's minivan, along with
his potential products lability claim against
Chrysler Corparation, the manufacturer of the
minivan, On four occasions, Smith had
informed his insurance company of his intent
t sue Chrysler and of the importance of pre-
serving the minivan as evidence. However,
after voluntarily assuming the duty to pre-
serve, the insurance company mistakenly
allowed the minivan 10 be destroyed,
Smith sued the insurance company,
alleging, among other things, negligent
spolistion of evidence, The insurer
removed the case to federal court on
diversity grounds, and the United
States District Court for the Middle
Distriet of Alabama certified two
questions to the Alabama
Supreme Court, asking whether
Alabama recognizes a cause of
action for the independent tort
of spoliaton of evidence
against a third party, and, if
so, what are the elements
of that 1ort?

Writing for the court,
Justice Champ Lyons, Ir.
answered the distriet
court’s first guestion affir-
matively, and set out the follow-
ing test:

“"We announce today a three-par test for deter-

mining whern a third-party can be held liable for negligent
spoliation of evidence. In addition 10 proving a duty, »
breach, proximate cause, and damage, the plaintiff in a
third-party spoliation case must also show: (1) that the
defendant spoliator had actual knowledge of pending or
potential litigation; (2) that a duty was imposed upon the
defendant through a voluntary undertaking, an agreement,
or a specific request; and (3) that the missing evidence was
vital to the plaintff’s pending or potential action. Onge all
three of these elements are established, there arises a
rebuttable presumption that but for the fact of the spolia-
tion of evidence the plantifl would have recovered in the
pending or potential litigation; the defendant must over-
come that rebuttable presumption or else be hable for dam-
ages.”

771 So. 2d at 432-433,

By formulating a “three-part test” 10 be used in addition 1o
the elements ol a traditional negligence claim and shifting the
burden of proof, the supreme court added some sturdy protec-
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...by requiring
notice to be given
before the s
the court virtually
eliminated the number
of manufactured
spoliation lawsuits...

tions for potential defendants. The court, in essence, cre-
ated a negligence hybrid in the 1on of negligent spelia-
tion. The three-part test specifically affects only the
duty and proximate cause elements of negligence, and
the burden shift operates as & final cautionary meas-
ure to protect defendants from liability, even if all
other elements have heen established. At first
glance, this tert may look convoluted, but a close
examination will reveal that the process of apply-
ing the test il is actually rather simple.

Dury
No general duty to presenve evidence
exists in Alabama, and the count was careful
not 1o create such a duty in Arkingon. To do
s0 would certmnly place oo heavy a bur-
den on society by requiring oppressive
retention policies, However, a majonty
of the court obviously believes that, if
@ third party who is in possession of
important evidence agrees or volun-
teers to preserve that evidence, that
party should bear the risk of loss
when the evidence is later found
to be unavailable, In order to
protect our court system from
being overrun with spoliation
cases, the coun added two
additional prongs to the
duty element of this negli-
pence netion; these addi-
tional prongs are designed
to avoid frivolous spolia-
tion claims,
First, the party in the
underlying lawseil seeking to
use the evidence that is no longer
available must have given the third pany
actual notice of the pending or potential litigation prior to the
spoliation, The court noted in Atkinson that Smith had informed
the insurance company on numerous ocensions that his minivan
should be preserved for litigation purposes, The court specifical-
ly held that the notice must be actual, rather than constructive,
Although the court did not indicate what form the notice must
lake, the best notice would be in writing and would include a
specific description of all relevant evidence sought to be pre-
served, However, notice to the third party or its agent by tele-
phone appears 10 be adequate under Arkinson,

Requiring notice 10 be given 1o the third pany before the evi-
dence is lost or destroyed eliminates the possibility of a not-so-
ethical plaintilf waiting to pounce on & spoliation claim the
maoment i third party innocently destroys or loses property pre-
viously belonging to the plaintiff, Withoul a notice requirement,
a potentinl plaindff, for example, could return to the garage
where his brake shoes bad recently been replaced and demand
to have the old pads returned, alleging that those pads were
going to be the basis of a lawsuit against the manufacturer,
Without examining the pads, the garage would find it difficult to

poliation,



disprove a spoliation claim. However, by requiring notice to be
given before the spoliation, the court virtually eliminated the
number of manufactured spoliation lawsuits, because it would
be senseless for one to claim that a lawsuit is pending on the off
chance that the third party would coincidentally lose the evi-
dence specified in the notice. This rationale supports the court’s
position that allowing recovery for negligent spohiation protects
parties in pending or potential lawsuils from being unduly pun-
ished through the negligent acts of a third party.

The second prong the count added o the duty element is
designed to protect defendants by specifying the three ways a
duty to preserve can be created. The court determined that a
duty o preserve can arise: (1) by the third party's voluntanly
undertaking to preserve the evidence and the plaintiff reason-
ably and detrimentally relying thereon o his or her detriment;
(2) by an agreement between the third party and the plaintff 1o
preserve; or (3) by the pliintill’s specilie request 1o the third
pirty to preserve a particular item, accompanied by an offer w
pay any associated costs or to otherwise bear the burden of
preserving, Atkinson, 771 So. 2d at 433, (citing Johnson v,
United Serv. Auto, Assoc., 67 Cal, App. 4th 626, 79 Cal.

Rptr, 2d 234 (Dist. Cr. App. 1998)).

In the opening hypothetical, the insurance compuny
voluntarily agreed (o preserve the vehicle afier the
insured gave notice that the vehicle would be needed in
o potential lawsuit against the manulacturer. This
action by the insurance company constitutes a “vol-
untary undertsking’ and, thus, created a duty 1w pre-
serve, If the insurance company had not volun-
teered o keep the vehicle but had instead agreed
to keep the vehicle afier the client requested a
storage arrangement, the result would be the
same. However, the duty would arise because
of the agreement rather than because of a vol-
untary undertaking

The more interesting and difficult ques-
tion invalves the third circumstance in
which a duly to preserve can arise—when
the third party has not yet agreed or
declined 1o keep the evidence, but sim-
ply receives a specific request accoms-
panied by an offer (o pay the cost of
storage or otherwise bear the burden
of preserving the evidence, Because
these circumstances were not pres-
cnt in Atkinson, the court did not
discuss in that case the specifics
of when such a duty would
arise, It appears that, if the
evidence was already in the
third party’s possession
when it received notice that
the evidence would be
needed in a potential Law-
suil, it would have o himit-
ed duly nol 1o destroy the
evidence until it could be
delivered to the plantiff a his
cost or uptil an agreement coutd
be reached, However, the coun

...only
the loss
of “vital”
evidence 1§
actionable.

emphasizes in Arkingon that “[i]f a third party does not wish 1o
lake responsibility for evidence, it cun decline the responsibility,
shifting the nisk of loss back to the plaintiff”” Atkinsen, 771 So.
2d at 433, The court then gives a hypothetical in which the third
party sells the evidence to the plaintiff, By analogy, a third party
that provides copies of written evidence 10 a plaintiff, or thai
sells evidence to the plasntidl, or that simply tums evidence over
10 the plaintiff cannot be held liable for negligent spoliation,
because no duty to preserve can be established under Atkinson.
Accordingly, parties regularly in possession of evidence that
might be used in litigation should be informed of their potential
fiability if that evidence is lost or destroyed after they have
agreed o muke it available for litigation purposes. Hospitals,
Insurance companies, parages, ete,, should institule a procedure
for dealing with evidence in order o protect against inadvertent-
ly assuming such & duty 1o preserve. For instance, adopting a
policy of copying documents that may later be used as evi-
dence and sending them 1o the plaintiff at his cost will place
the evidence in the hands of the party who needs 1t and may
also prevent a substantind burden from being placed on the
third party. Remember that such o duty cannot arise until
the plaintiff has given actual notice and has specifically
requested that the third parly preserve the evidence.
Simply holding evidence relevant to some litigation,
even with constructive knowledge of that litigation,
does not create i duty 1o preserve,

BREACH

Breach is by far the easiest element of negli-
gent spoliation to understand. The third pany
breaches its duty to preserve if a duty has been
established and the third party cannot produce
the evidence at issue.

PROXIMATE
SAUSE

Atkinson also tuilors the element of
proximite cause ta further protect
defendants in third-party negligent
spaliation cases, Obviously, not
every piece of evidence that is lost
or destroyed through the negli-
gent act of a third party warrants
u elm for negligent spoliation.
In Atkinsen, the court held
that only the loss of “vital"
evidence is actionable. No
other count n the nation
pluces such o profective
restriction on spoliation
claims. As a result, the
question in Alabany
becomes what evidence is
considered “vital”
In Atkinson, the count defined
"“vital evidence” as evidence without
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which the plainifT cannot survive a summary judgment. 771
So. 2d at 435, In other words, if a summary judgment is
due to be entered because the plaintilf cannol prove one or
more elements of the underlying cause of action that

would have been provable with the lost evidence, that
evidence is “vital" to the plaintifi*s claim, For example,

4 products liability clanm cannol survive a summary
judgment without the product alleged 10 be defective.

In the opening hypothetical, when the insurance
company mistakenly destroyed the vehicle
alleged to be defective, the client's lale with
regard to his potential claim against the manu-
facturer was sealed. Without the opportunity
to inspect the vehicle, the plaintift’s producis
liability claim will not survive a summary
judgment, See Capital Chevrolet v,
Smediey, 614 So, 2d 439 (Ala. 1993),

On the other hand, suppose that the
products lability elaims raised in the
opening hypothetical involves the
defective design ol the seat belt in the
vehicle. Although an examination of
the restraint system while that sys-
tem s still installed in the vehicle
is best, il the restraint system was
removed [rom the vebicle before
it was destroyed, experts could
sl testify as 1o the defective
nature of the restraint system
based on un examination of
the system independent of
the vehicle. Thus, the
remainder of the vehicle
would not be deemed vital
to the pluintif”y defective-
seal-belt cluim, Although
destraying the vehicle may
have significantly hampered the
plaintiff’s ability to prevail on the
merits of his ¢laim, it does not appear to
present a cause of action for negligent spoliation under
Atkinson,

In addition, it should be noted that the plaintff need not actual-
Iy have 1o suffer o summary judgment in order 1o show that the
spolinted evidence was vital. The court in Arkinson deternmined
that & showing by the plaingtt that o summary judgment would
have been properly entered absent the missing evidence will suf-
fice, hudicial resources would be wasted by forcing a plaintil o
file futile litigation simply 1o have a judgment entered against
him in erder to be able to preserve a spohation claim.

BURDEN SHIFT

Once the plainufl has established a duty, o breach and proxi-
mate canse and has satisfied the underlying three-part test, he
has established a prima Facie case of negligent spoliation of evi-
dence, However it is conceivable that a plamtifi could establish
u prima facie ense by showing the above eriteria when, for one
reqson or another, the plaintiff could never prevail on the ments
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...upon receiving
notice that evidence
in its possession
may be used in
potential or pending
litigation, a third party
has the option of
refusing to accept
responsibility for such
evidence.

aganst the underlying tortfeasor. Rather than holding the
third panty liable Tor damages, the count in Arkinson cre-
ated a rebuttable presumption dessgned (o safeguard
potential third-party defendants from sach situations,
The rebutiable presumption assumes that “the
plaintiff would have prevailed in the underlying
action but for the loss or destruction of the evidence
by the third-party spoliator” Atkinson 771 So, 3d
ul 435, In the opening hypothetical, the following
presumption would arise—the client would have
successlully litigated his products liability
claim against the manufaciurer of the allegedly
deflective veluele, I order Tor the third-party
defendant to aveid liability, the third party
must rebut this presumption. In essence, if
i third-party spoliator can show any rea-
son why the plaintifl would not have pre-
vatled against the underlying tortfeasor,
the third party can rebut the presump-
tion and thereby avoid liability, For
instance, 1l o third party discovers
that the statutory limitations period
has run on the plaintft’s claim
against the underlying defendunt
before the plamtll gave notice of
the potential litigation to the
third party, that fact could rebut
the presumption and the third
party would avoid liability,
This would be true even if
the third pany was grossiy
negligent in losing or
doestroying the plaintiff’s
evidence. Other examples
may include situations in
which the underlying
defendant could bave
proven assumption of the risk
or contnbutory negligence, The
bisis of the rebultable presumption is that
the plantff must have had the possibility of prevanling against
the underlying defendant before the third party will be held
linble for negligently destroying evidence.

DAMAGES

Usunlly the damages element of & negligent spoliation case
gives pause 1o most courts. At first glance, it seems inherently
untair to hold a third party liable for compensatory damages
caused by another’s wrongful conduct when 11 1s not certain
whether the plamntiff had a winning clanm in the first place. In
Atkinson, the count expressed the basis for such reluctance as
lfollows:

“The approprinte measure of damages s difficult 1o deter-
ming in spoliation cases because, without the missing evi-
dence, the likelihood of the plaintill"s prevailing on the
merils cannol be precisely determined,”

771 So. 2d a1 436.



Recognizing that this fact weighs against the plaintifl as well
as the defendant, the coun refused 10 do as other siates have
done and tie the plaintiff’s recovery to the likelihood of success
on the mernts, See, e.g., Petrik v. Monarch Printing Corp., 501
N.E.2d 1312, 1320 ([11. 1987). Instead, the court reasoned that
“gourts have long recognized the need to remedy a wrong
despite the tact that o proper award of damages is difficult to
determine.” 771 So. 2d at 436. Thus, after listing the additional
protections provided to third-party spoliators in Alabama
through the three-part test and the burden shifting, the coun
determined that a successful plaintiff in a negligent spoliation
case is due damages equal to the compensatory damages that
warld have been recovered in the underlying action. 771 So. 2d
at 438, In the opening hypothetical, the client would be eligible
to recover for proparty damage, injuries, pain and suffering, and
any other compensatory damages caused by the allegedly defec-
tive vehicle,

The court also specifically excluded the recovery of any puni-
tive damages that might have been awarded in the underlying
action, 771 So. 2d ul 428, Because punitive damages are intend-
ed 1o punish the wrongdoer and not 1o reward the victim, it
stands 1o reason that punitive damages should not be levied
against & merely negligent third-party in a spoliation case.

JONCLUSION

A third party who accepts responsibility for vital evidence
and whe subsequently loses or destroys that evidence can be
held liable for all the compensatory damages that would have
been recovered by the plaintiff against the original tortfeasor. In
recognizing cause of action for spoliation under traditional neg-
ligence, the Alabama Supreme Court hos attempled to provide
some protection to potential third-party defendants, while at the
saume time providing a remedy 1o plaintiffs who have lost a
viable cause of action through the negligent conduct of a third
party.

However, third parties do not have to bear the risks associated
with this tort. To the contrary, upon receiving notice that evi-
dence in its possession may be used in potential or pending liti-
gation, a third party has the option of refusing to accept respon-
sibility for such evidence. After all, such a precious commodity
is best placed in the hands of the proponent of the evidence.
Nevertheless, 4 third party that commits to keeping evidence
had better take a good, hard look at the potential damages for
which it may be held accountable. fn other words, third parties
should be prepared Lo put up, or pay up, in light of Atkinson, W

Brian W. Warwick

Boian W Warwick practices with Campball, Willar & Loger,
LLC in Birmingharm. He mcened his BHA from ihe Collnge
of Saint Francis, his MOLA. fram Sambord Univeraity, and hig
LI from Cumberiand School of Law. Tollowing groduation,
har st & o lirk te tha Honadabie Champ Lyons, Jr. of
ihe Suprome Courl of Alnbiaime.

Quick ANALYSIS

The following analysis can be used to quickly determine
whether a claim for negligent spoliation exists under
Atkinson.

A. Duty

1. Did the defandant have actual knowledge of pending
or potential litigation prior to the spoliation?

If Yes—Proceed to #2
If No—Nao spoliation claim

2. Was a duty imposed upon the defendant in one of the
following ways?

a. Voluntary undertaking;

b. Agreement,

c. Specific request accompanied by an offer to pay costs;
If Yes—Duty established, proceed to B

If No—No spoliation claim

B. Breach

If the evidence at issue cannot be produced, proceed to C.

C. Proximate Cause

Was the missing evidence vital to the plaintiff's claim
against the underlying tortfeasor, i.e., could the plaintiff
survive summary judgment in favor of the underlying tort-
feasor without the missing evidence?

If Yes—No spoliation claim
If No—Proceed to D.

D. Burden Shifting

Can the third-party defendant show that the plaintiff
would not have pravailed against the underlying tortfeasor
aven with the missing evidence?

If Yes—No spoliation claim
If No—Procead to £

E. Damages

The elements of third-party negligent spoliation have
been established and the third-party defendant shall be
liable for all compensatory damages that the plaintiff
would have recovered against the underlying tortfeasor if
successful on the merits.
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* Mark Dwyer McKnight, whose whereabouts are unknown, must answer the Alabama State Bar's formal
disciplinary charges within 28 days of March 15, 2001, or, thereafter, the charges contained therein shall be
deemed admitted and appropriate discipline shall be imposed against him in ASB nos. 00-23(A), 00-24(A)
and 00-221(A) before the Disciplinary Board of the Alabama State Bar,

= Effective November 17, 2000, attorney Allie Yincent

Reinstatements

Ciovacco of Birmingham, was suspended from the
practice of law in the Stale of Alabama for noncom-
pliance with the 1999 Mandatory Continuing Legal
Education requirements of the Alabama State Bar.
On February 6, 2001, Ciovacco came into compli-
ance with the MCLE rules and was reinstated to the
practice of law in the State of Alabama. [CLE No.
00-43)

* The Disciplinary Board, Panel V, upon hearing the

petition for reinstatement of Binmingham lawyer
Robert Willlam Graham, ordered that Graham be
reinstated (o the practice of law in the State of
Alabama, (Graham was disbarred by consent on
September 28, 1993.) The board's order, dated January
30, 2001, was adopted by the Alabama Supreme Count
effective January 16, 2001, [ASB Pel. No, 00-08|

* The Disciplinary Board, Panel V1, upon reviewing
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the petition for reinstalement of Sarasota, Florida
lawyer Jean Carleen Marcantonio, and based upon
the Georgia State Bar's reinstatement, ordered that
Marcantonio be reinstated 10 the practice of law in
the State of Alabama, without the necessity of a
hearing. Marcantonio was reciprocally suspended
hased upon her Georgia State Bar suspension, [ASB
Pet. No. 00-10]

Disability Inactive

+ Mobile attorney George Guy Hayes was transferred
to disability inactive status effective March 1, 2001,
by order of the Disciplinary Board of the Alabama
State Bar, {Rule 27; ASB Pet. No, 01-02]

Disbarments

* On March 9, 2001 the Alabama Supreme Court
entered an order based upon the January 30, 2001
decision of the Disciplinary Board, Panel V, wherein
former Jackson attorney James Arthur Tucker, Jr
was disbarred from the practice of law in the State of
Alabama effective Junuary 16, 2004 pursuant to Rule
23 of the Alabama Rules of Disciplinary Procedure.

Tucker was served with charges in both com-
plaints, however, Tucker failed or refused to submit
his answers, On April 26, 20¢(X), Panel V issued an
order granting the motion for default judgment in
both matters, Tucker entered a consent to disbarment
on the date set for his hearing, January 16, 2001,
which he signed and dated January 12, 2001,

In ASB No. 95-35(0{ A}, Tucker represented an eld-
erly client who died on February 13, 1994, Tucker had
obtuined power of attorney for her prior 1o her death.
Aller the client’s death, it was discovered by the heirs




of her estate that Tucker had writlen
checks for his personal use in excess of
$134,500 from the elient’s checking
account. On July 2, 1996 o hearing was
held in Clark County Circuit Court on
charges brought against Tucker as a
resuli of his theft from his chient and
her estate, During the course of the
hearing on July 2, 1996, counsel for
Tucker advised that Tucker wished o
repay the heirs of the estate in an cifon
to avoid another enminal trial. Between
July 2, 1996 and July 16, 1996,
Tucker's antomey contacted the investi-
gator of the Alabama Attorney
General's office and advised that o set-
tement had been reached between the
heirs of the estate and Tucker. As a
result, the Attorney General's office
closed their file ngainst Tucker, On
December 9, 1994, counsel for the heirs
of the client’s estate advised the bar that
he was unawure of any settlement being
reached between the heirs of the estate
and Tucker, Tucker was served with
charges on December 10, 1999 Jor vio-
Iations of rules 1.15(a), 8.4(a), B,4(b),
8.4(c), and B.4(g) ol the Alabama Rules
of Professional Conduet.

In ASB No, 97-323(A), Tucker was
hired in August 1992 to represent the
complainant with a divorce matter and
she sent him a check in the amount of
$127. In March 1993, the compluinant
wrote Tucker stating thiat he had not
been in touch with her nor returned her
calls and 10 “speed up™ her divorce, On
August 19, 1993, legal services of the
State Department of Mental Health
wrote Tucker on behalf of the com-
plainant. Tucker did not respond to
either of these letters. Tucker ook no
action in the complainant’s divorce.
Tucker was served with charges on July
16, 1999 for violations of rules 1.3,
Laia) and B.4(g) of the Alabama Rules
of Prolessional Conduct,

Tucker was previously disbarred
effective March 28, 1996 based upon
his plea agreement, pursuant to Rule
23(a)(2), of the Alabama Rules of
Diseiplinary Procedure, Tucker's prior
discipline was also n consideration in
this matter,

The Alabama Supreme Count affirmed
an order of the Disciplinary Board,
Panel 11, disbarring former Birmingham
attormney Dennls Michael Barrett from

-

the practice of law in the State of
Alnbama, effective Navember 22, 2(0X).
Barrent was served with disciplinary
charges on December 27, 1999, and
upon his failure to answer or otherwise
plead to the charges, & motion for
default judgment was filed by the bar
on February 17, 2000. The motion for
default was granted by order of the
chair of Disciplinary Board, Panel 11,
entered on March 2, 2000, An order set-
ting the date and place of hearing for
November 14, 2000 was sent to Barrent
on October 10, 2000, However, Barrett
did not appear at the hearing. The
Disciplinary Board proceeded 1o
receive evidence and render judgment,
Barrett was found guilty by the entry of
defaunlt for repeated vielations of rles
B.a(h), 8.4(c) and B.4(g) [misconduct],
and the specifications of Count |
include many items also separately set
out in Rule 1,15 [safekeeping of proper-
ty of others|, of the Rules of
Professional Conduct. Barrett hos lefi
the State of Alabama and now resides
in Tennessee, where he has filed bank-
ruptcy proceedings, the elfect ol which
may be to thwart the nghts of his
clienis against him, Prior discipline was
considered, and the evidence estab-
lished that Barrett engaged in a deliber-
ate, complex, concealed scheme by
which, over a peried of months, large
sums of money—as much as $400,000
or more—Dbelonging to clients were
musappropriated either m the form of
expenditures for the use of Barrelt or
his law firm, or cash. Barrett displayed
a pattern of misconduet and multiple
offenses; filed & false sworn affidavit
intended to mislead and obstruct the
bar's investigation and process: refused
to ncknowledge the wrongful niature of
his conduct, but sought false evidence
to conceal and justily it preyed on the
vulnerability of his victim, being o
stmall company which relied upon
Barrett; and showed indilference o
making restitution, but took active steps
to conceal nssets and avoid restitution,
[ASB No, 99-312 (A)]

Huntsville altorney Carter Alan
Raobinson surrendered his license 1o
practice law and consented 1o disbar-
ment in the State of Alabama. In so
doing, Robinson acknowledged that
the consent ta disharment and surren-

ALABAMA LAWYER
Assistance

Program

Are you watching someone you
care about self-destructing
because of alcohol or drugs?

Are they telling you they
have it under control?

They don't.

Are they telling you they
can handle it?

They can't.

Maybe they're telling you
it's none of your business.

5
Itis.
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or drug dependencies can't see
what it is doing to their lives.
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Don't be part of their delusion.
Be part of the solution.

For evary one person with alcoholism,
at least five other lives are negatively
affected by the problam drinking. The
Alabama Lawyer Assistance Program
is available to help members of the
lagal profession who suffer from alco-
hol or drug dependencies. Information
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within the legal profession. If you or
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Jeanne Marie Leslie (ALAP director) at
{334) 834-7576 (a confidential direct
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der of his license was made in order to
avold further prosecution in the above
referenced matters, which involve alle-
gautions that he willfully neglected
legal matters entrusted to him, failed to
reasonnbly communicate with clients,
engaged in conduct involving fraud,
deceit or misrepresentation, failed or
refused to refund unearned retainer
fees, fuiled 10 respond to requests Tor
information from a disciplinary author-
ity, and failed or refused to comply
with terms and conditions of probation
us ordered by the Disciplinary Board,

The Disciplinary Board of the
Alabama State Bar ordered that the
disburment be effective February 5,
2001, [Rule 2(Ka), Pet, 99-07; ASH
nos. 01-03(A), D0-122(A), 99-245(A),
99-255(A), 99-256(A), 99-285(A), and
99-286(A))

Suspensions

On February 9, 2001, the Disciplinary
Board of the Alabama State Bar, Panel
V, ordered that Bessemer attorney
Richard Lary MeClendon be sus-
pended from the practice of law in the
State of Alabama for a period of 91 days
effective immediately. In January 2000,
the Disciplingry Beard had ordered that
McClendon be suspended rom the prac-
tice of law in the State of Alabama for a
period of 91 days with the imposition of
the 21 -day suspension to be suspended
and held in abevance pending
MeClendon's suceessful completion of a
two-year probationary period. This disci-
pline was based upon MeClendon's
guilty pleas in two separate cases, In
ASH No, UE-09(A), McClendon ple
guilty to violuting rules 1.3 and 1.4(A),
AR.EC, McClendon had been retained
to represent aclient in a workes's com-
pensation/wrongful discharge case,
Although there were questions regarding
the involvement of another attormey and
the referral of the matter to McClendon,
there was evidence that McClendon was
the attorney lor the client and responsi-
hle for her case. After being retained,
MeClendon did littde or no work and
{ailed o communicate with the client
regirding her case, The communications
thut he did have with the client were
misleading. Eventually, the case was dis-
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missed for foilure 1o prosecute, The
client subsequently sucd McClendon for
malpractice and obtained a sizable judg-
ment. MeClendon discharged the judg-
ment in bankrupicy.

In ASB No, 99-193(A), McClendon
was retained to represent a client in a
bankruptey matter, He did little or no
work and failed to promptly respond 10
reasonihle requests for information
regarding her case. The information that
McClendon provided was misleading or
incorrect, The client eventually retained
the services of different counsel 1o
assist her in her bankruptey, Upon ter-
minating the representation, the client
requesied that McClendon return her
file, but he did not honor that request,
Based upon McClendon's failune to
comply with the terms and conditions
of probation, the Disciplinary Board
revoked his probation and ordered that
the 91-day suspension be placed into
effect immediately, [ASH nos, 98-09(A)
and 99-193(A)]

Birmingham attoney Lamar Farnell
Ham, T was interimly suspended
from the practice of law in the State of
Alabama pursuant to Rule 20(a),
Alabama Rules of Dhisciplinary
Procedure, by order of the Disciplinary
Commission of the Alabarma State Bar
elfective March 5, 2001, The order of
the Disciplinary Commission was
based on a petition filed by the Office
of General Counsel evidencing that
Ham had served a5 the ¢losing attor-
ney in more than one real estiate trans-
action and failed 1o promptly disburse
funds held m rust as represented in
the HUD-1 settlement statements.
[Rule 20¢a), ASB Pet. No. 0104

Athens attorney Cynthin Jane
Bridgeman was interimly suspended
from the practice of law in the State of
Alabama pursuant to Rule 20(a),
Alabama Rules of Disciplinary
Procedure, by order of the Disciplinary
Commission of the Alabama State Bar
effective March 5, 2001, The order of
the Disciplinary Commission was
based on a petition liled by the Office
of General Counsel evidencing that
Bridgeman had knowingly failed 1o
respond to repeated requests for infor-
mation from a disciplinary authority in

violation of Rule 8. 1(b), Alabama
Rules of Professional Conduct. [Rule
2(Ha), ASB Pet. No. 01-02]

Birmingham attorney Joe Wilson
Morgan, Jr. was suspended from the
practice of law in the State of Alabama
for u period of 16 months effective
December 12, 2000 by order of the
Alabama Supreme Court dated
November 28, 2000, The supreme
court entered the order based upon the
decision of Panel [ of the Disciplinary
Board. In addition to the suspension,
Morgan received two public repri-
mands with general publication and
two public reprimands without general
publication, and was ordered 10 make
restitution to various clients in the total
amount of 12,000, The suspension
and reprimancds were the result of for-
mal charges brought against Morgan on
the basis of nine different disciplinary
complaints. All the cases involved
similar pattern of conduct on the part
of Morgan of accepting employment
from a client, Tailing or refusing 1o pro-
vide any legal services 1o the client,
failing or refusing 1o communicate
with the client, and failing or refusing
o communicate with the Alabama
State Bar i response to the complaints
filed against him, Morgan was found to
have violated the following Rules of
Professional Conduct: Rule 1.1 requir-
ing a lawyer to provide competent rep-
resentation; Rule 1.3, which prohibits
willful neglect of a legal matter; Rule
1.4(a), which requires in attorney (o
keep a client reasonably informed and
to comply with reasonable requests for
information; Rule 8.1(b), which pro-
vides that an attorney shall not know-
ingly fail to respond to & lawiul
demand for informution from a disei-
plinary nathority: and Rule §.4(g).
which prohibits ap attorney from
engaging in conduct that adversely
reflects on his fithess to practice law,
[ASB nos, 97-3(0(A), 97-135(4), 98-
060(A), 97-159(A), 98-032(A), 98-
230(A), 9B-058(A), VBNT6(A), and 97-
238(A)).

The Alabama Supreme Court adopled
an order of the Disciplinary Board,
Panel V, suspending Mentgomery attor-
ney Kenneth Talvin Hemphill from



the practice of law in the State of
Alabama effective February 18, 2001
for a period of one year, Hemphill
cntered a guilty plea wo vielatng rules
L.15(a) and 1.15(b} of the A.R.P.C,
|safekeeping property]. Hemphill repre-
sented an estale in connection with a
timber sule and received sale proceeds
of $220,500, which he deposited into
his trust account on November 10,
1998, From November 10 until
November 30, 1998 Hemphill drew a
series of checks or other debils against
the trust account totaling in excess of
$45.089, none of which were for timber
sale expenses, heir distributions or
attorney fees. On December 30, 1998
Hemphill issued checks in partial distri-
bution (o some of the heirs, After being
contacted by an attorney regarding the
issuance of the remaining heirs' por-
tions, Hemphill issued live checks but
only delivered four, In February 1999,
the sime attorney contacted Hemphill
again and Hemphill hand-delivered a
check w that heir the same day.

= On October 23, 2000, the Disciplinary

Board of the Alabama Suste Bar accept-
cd Carl Brandon Sellers’s plea in two
pending disciplinary matters. Sellers
received a 91-day suspension, to be held
in abeyance for a two-year probationary
period. Conditions of this probation
demand compliance with certain
requirements set for Sellers by the
Alabama Lawyers Assistance Program,
and the imposition of this public repri-
mand with general pudlication. In ASB
No. YW-140(A), Alfa Insurance
Company hired Sellers to handle several
subrogation claims. During the period
trom 1997 1o 1999, the Alla subrogation
cliims manuger wrote Sellers numerous
letters requesting status updates on the
virtous cases referred to him, Sellers did
not respond (o these letters or otherwise
communicate with Alfa, Alla sent a let-
ter of complaint to the bar. A copy of
the complaint letter was sent to Sellers
on April 20, 1999, with a request for a
response. Sellers did not respond until
August 9, 1999, Sellers stated that he
had since been in touch with Alla about
the matters contained in the complaint,

however, according to the claims man-
nger, Sellers hud not contacied Alfa.

In ASB No. 00-059(A), Sellers was
hired to represent a ¢lient in a divorce,
The chient paid Sellers a $700 attor-
ney's fee. Sellers never filed a divorce
action for the client and misrepresented
this fact o him for almost two years,
After the client lewmed of Sellers’s fail-
ure o file the divoree, he filed a har
complaint. Sellers failed to respond to
requests for information from the bar
ahout the matter, On January 26, 2001,
Sellers was given a public reprimand

with general publication for violation of

tules 1.3, 1.4(a) and B.1(b), of the Rules
of Prolessional Conduet. No prior disci-
pline was involved or considered. [ASB
nos. 99-140(A) and ASB (0-59(A))

Effective November 15, 2000, attomey
Murguret Helen Young of Florence

has been suspended from the practice of

law in the State of Alabuma {or non-
compliance with the 1999 Mandatory
Continuing Legal Education require-
ments of the Alabama State Bar [CLE
No. ()-40)

Time and agarn, the leaders in dedicaltion and service.
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Public Reprimands

* On March 2, 2001 Montgomery attor-
ney David Martin Folmar received a
public reprimand without general pub-
lication, Folmar and an individual
named Mike Warren founded an
investment company called HMW,
Investments, LLC (HMW), Warren
was rendered paraplegic in an automo-
bile nccident He received a very lirge
settlement from a trucking company
and he used part of his settlement to
fund the company. Folmar's role was
to manage the company and seck out
investment opportunities. Profits were
to be split equally. On or about
January 2, 1997, Felmar sold some
property that was owned jointly by
him and his wife to HMW, for
$155,000. Folmar prepared a deed,
signed it and forged the signature of
Joyee Hill as notary on both the deed
and 0 morigage. Later, Folmar and his
wile sold their property at Lake Martin
directly 1o HMW, Folmar agnin pre-
pared the documents, forged his wife's
signature and that of Joyce Hill as
notary, None of the above documenls
were recorded by Folmar. In Folmar's
response to the complaint filed against
him by an attorney for Warren, Folmar
stuted that he dealt with these legal
documents as he did because he was
“replacing” originals which had been

lost by Warren, Wirren has denied ever

having them in his possession.

The Disciplinary Commission
accepled Folmar's conditional guilty
plea for violation of Rule 8.4(g) of the
Alabama Rules of Professional
Conducl. No prior discipline was
involved or considered. [ASB No, 98-
270(A)]

« Birmingham attorney Mary Riseling
Amos was publicly reprimanded by
the Disciplinary Commission of the
Alabama Stute Bar for willfully
neglecting a legal matter, for failing to
adequately communicate with a client,
for making o false statement to a tri-
bunal, for making a false statement to
a third person, lor failing to make rea-
sonable efforts to ensure that the con-
duct of her non-lawyer staff was com-
patible with her professional obligu-
tions, tor violating the Rules of
Professional Conduct through the acts
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of another, and for engaging in con-
duct prejudicial to the administration
of justice, violations of rules 1.3,
L.dta), X.3(a)( 1), 4. 1(a), 5.3(b), and
8.4{a) and (d). respectively. Amos met
with a client at an imual conference
regarding a divorce matter, She did
not meet with the ¢lient at any time
thereafler. The client and her husband
were lefl to consult only with non-
lnwyer staff regarding their divorce.
Amos delayed filing the divorce for
more than five months and did not
respond to the client's numerous
attempts to obtain information regard-
ing the status of the matter duning the
course of the representation, The
client was finally able to talk 10 Ainos
about the siatus of her divorce after
she contacted the bar and threatened
to file a grievance against Amos, Al
that time, Amos advised the client that
the divoree had been filed when, in
faet, it had not and was not filed for
another month. Wien the divorce was
finally filed, the client’s signature on
the testimony filed in support of the
complaint for divorce was notarized
and dated January 5, 2000, even
though the client had signed it in June
1999,

Mobile lawyer Timothy Wayne
Fleming received a public reprimand
without general publication for
improper solicitation of prospective
clients, a violatior of rules 7,3(u),
#.1(b) and B.4(a), Alabama Rules of
Professional Conduct. Both cases
involve facts and circumstances that
are substantially the same and, there-
fore, were consoalidated for purposes of
consideration by the Disciplinary
Commission, The facts upon which
this discipline was based are as fol-
lows:

A young female was involved in a
motor vehicle accident, but sustained
no significant injuries, A police report
of the accident was made. Several diys
after the accident, she received a call
from “Clinic Scheduling of New
Orleans,” who advised that they were
aware of her accident and referred her
to Dauphin Health CHaie for a free
examination, She and her parents were
under the mistaken impression that
their insurance company had requested
the examination,

Al the clinic, she was first examined
by a doctor and then referred to a chi-
ropractor. The chiropractor refemred her
to Fleming at The Mobile Law Center
for possible legal representation. After
consulting with Fleming, she and her
father chose not 1o pursie legal action,
Later, they learned that their insurance
compuny had no connection with
Clinic Scheduling of New Orleans,
Dauphin Health Clinic or Fleming.
Based upon this information, a griev-
ance was filed with the Alabama State
Bar,

During the bar's investigation,
Fleming admitted consulting with the
voung female and her father, Fleming
also acknowledged that he knew the
doctors ut Dauphin Health Clinic and
that, on occasion, they recommended
clients to him. However, Fleming did
not address whether or not the case
was a referral from Dauphin Health
Clinic and denied any relationship
with Clinic Scheduling of New
Orleans. Fleming also denied that he
had ever solicited business from
Dauphin Health Chinic or Clinic
Scheduling of New Orleans and
denied thut he was involved in uny
solicitalion scheme with Dauphin
Health Clinic or Clinie Scheduling of
New Orleans,

In his response to the second griev-
ance, Fleming denied personally solic-
iting prospective clients and denied
having agents or employees solicit
clients. He explained that when he
went to work for The Mobile Law
Cenler he was ndvised that a chiro-
practor and medical doetor had a list
of lawyers, including The Mobile Law
Center, and that they would often refer
patients to lawyers on that list,
Fleming also advised that as a result of
the grievances filed with the bar, he
concluded that the chiropractor and
doctor may have reduced the numbser
of lawyers on the list and senmt most of
their patients to The Mobite Law
Center, and therefore, terminated his
association with The Mobile Law
Center on May 8, 1998,

Later, when responding (o the local
grievance commitiee of the Mobile Bar
Association, Fleming acknowledged
that he had not made o full and com-
plete disclosure when he initinlly
responded to the bur's inquiry. [ASB
nos, 97-361(A) & 98-183(A)]



« Albentville atorney Roger Dale
Centers received a public reprimand
without general publication, Centers
was handling a criminal appeal from
the Circuit Court of Marshall County.
On November 3, 1999 Centers filed a
“no merit” briel. On February 4, 20440,
the Alabama Court of Criminal
Appeals ordered Centers to lile a sup-
plemental briel addressing certain
issues. The court gave Centers 14 days
to file the supplemental brief. Centers
di<d not file a brief within the time
ordered. When the court contacted
Centers on February 25, 2000 he stat-
ed that his briel would be filed within
one week. However, no briel was filed.
On March 13, 2000 the court of cnmi-
nnl appeals remanded the case to the
circuit court and directed that Centers
be removed as appellate counsel, and
disallow his fees and expenses, Afte
being notified of the complaint from
the court, Centers failed to submit a
response to the bar. On January 26,
2001, the Disciphnary Commussion
issued a public reprimand without gen-
eral publication, [or violation of rules
1.3 and 8. 1(b) of the Rules of
Professional Conduct. No prior disci-
pline was involved or considered,
[ASB No. 00-064{A)]

* Birmingham attorney Lewis Danlel
Turberville receved a public repn-
mand without general publication for
violating rules 1.15(b), 8.4(¢), (d) and
(g), A. R P C. Turberville submitted o
court-appointed indigent defense fee
declaration to Integrity Capital, Inc.
Integrity purchases fee declarations
from courl-appointed attorneys at a
discount, This allows the court-
appointed attorney 1o be paid immedi-
ately for his services, In exchange, the
l..‘(_llll'l-:!.['I"It_lil'lll’.?{i attorney assigns the
voucher to Integrity and agrees (o
deliver the wotal amount received from
the state comptroller to Integrity,
Integrity purchased the fee declaration
for BO percent of its value or 522,400,
Turberville assigned the voucher to
Integrity and agreed to deliver the
check to Integrity as soon as il was
received from the state eomptroller,
However, when Turberville received
the check, he cashed it. Integrity was
forced to file a civil action ngainst
Turberville to recover the nmount due,

Integrity obtained a judgment in the
umount of $34,370.82, [ASB No. (0-
20(A))

On November 22, 2000, the Alabama
Supreme Court alfirmed an order of
the Disciplinary Board imposing a
public reprimand with general publica-
tion on Mobile attorncy Ernest
Eugene Warhurst. On March 2, 2001,
Warhurst received the reprimand, On
April 10, 1997, Ms. Delphia
Washington signed a 33 1/3 percent
contingent fee contract with Mohile
attorney Ronald Herringlon in connec-
tion with a serious automobile acci-
dent. Approximately two days later,
Warhurst and his partner went o see
Ms., Washington 1o discuss her case.
Although Ms. Washington told
Warhurst that she had already retained
an altorney, he explained his expen-
ence with auto accident cases and
urged her o give more thought to
whom she wanted to represent her in
her case. On April 15, 1997, Ms,
Washington signed a 25 percent con-
tngent lee contract with Warhurst, and
he notified Herrington that Ms,
Washington had terminated his servic-
es. The next day Ms, Washington told
Warhurst that she wanted Herrington
to represent her. At Ms, Washington's
request, Herrington had 1o lower his
vontingent fee to 25 percent, Shornly
therealter, Herrington filed o bar com-
plaint against Warhurst for selicitation,
Later, Warhurst employed Herrington's
former secretary. Warhurst filed o sex-
ual harassment suit on behall of this
secretary aganst Hermngton. While
both matters were pending, Warhurst
tried to have the bar complaint with-
drawn by Herrington in return Tof a
dismissal of the sexual harassment
suit. Herrington refused two separate
overtures to do this, The sexual harass-
menl case was ultimalely dismissed for
falure 10 mauke discovery and afier
Warhurst and his partner withdrew
from the case.

The Disciplinary Commission found
Warhurst's actions constituted a viola-
tion of rules 7.3(a) [direct contact with
prospective clients| and B.4(d) [mis-
conduct] of the Alabama Rules of
Professionul Conduct. No pnor disci-
pline was involved or considered.
|ASB Nos, 97-188(A) & 97-262(A) |8

WANTED:
Historic

Baldwin County
Court Information

In recognition of the 190th
anniversary of Baldwin
County’s first superior court
term on March 4, 1811, a
revised local court history con-
taining funny court stones will
be published by the Alabama
Law Foundation.

All sales proceeds will be
paid to Kids" Chance, a scholar-
ship fund for children whose
parent or parents have been dis-
abled or killed in an on-the-job
accident, or to help provide
legal services to the indigent in
this state.

Send copies of any court-
related photographs, historical
notes or funny local court sto-
ries to Maura Dismuke, 7133
Stone Drive, Daphne 36526 or
e-mail them to
med@sgelaw.com.

All items need to be received
on or before July 1, 2001 to be
included in the book.
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Rates:

Meambers: Two free listings of 50 words or less per bar member per calendar year EXCEPT for “position wanted” or “position
offerad” listings—$35 per insartion of 50 words or less, $.50 per additional word
Nonmembers: $35 per insartion of 50 words or less, $.50 per additional word, Classified copy and payment must be

received according to the following publishing schedula;

May 2001 issue—deadhne March 15, 2001, July 2007 issue—deadline May 5, 2001, No deadline extonsions will be made,
Send classified copy and paymant, payable ta The Alabama Lawyer, to; Alabama Lawyer Clagsilinds, ¢/o Shannon Elliau, PO,
Box 4156, Montgomery, Alabama 36101,

Services
» SECURITIES AND TRUST INVESTMENT EXPERT: Twenty-five

years investmeant experience, Farmer vica-prasident/portolio
manager, Chasa Manhattan, SunTrust Banks, United Jersey
Hanks. Chartared financial analyst, Cum laude, Wharton School,
Univarsity of Pannaylvama. B.5. Economics, Dual majar, sconem-
ies/tinance. Hegistered invastmant advisor. Stevan Starn, CFA,
PO. Box 310157, Miami, Flonda, 33231, Call (305) 374-8493
{voico), (305) A74-B434 (fax), or o-mail. Sternfives@aol com.

DOCUMENT EXAMINER: Examination of questioned docu-
maents. Gartified forensic handwriting and documant examiner,
Thirty-four years’ exparience in all forensic documant prablems,
Farmarly, chief questioned documeant analyst, USA Criminal

Investigation Laboratonios. Diplomate (cerified) ABFDE. Membaer:

ASOOE, 1Al SADFE, NACDL. Resume and lee sehadulo upon
raquest. Hans Mayar Gidlon, 218 Marrymont Orlvo, Augusta,
Goorgia, 30907 Phona (706 860-4267

ENGINEERING/CONSTRUCTION EXPERTS: drainage, structural,
mechanical, roafing, electngal, process chomical, EIFS{stucea), mold
and mildew, HVAC, Tor residential housing, industrial and chemical
facilities, pipalings, compressor stations, cammareial bulldings, and
port structures, Provide axpert construction claims and dispute
analysis. Provide computer animation of structural behavior under
Inads. Experienced Lestifying axports with licenses and creden-
tials. Company engimearing and contractor licenses in Alabama

and Lousiana. Contact Hal K. Cain, Mobila. Phona {334) 661-2605.

Eomall. hkcam@@hkcam com. Wob site: www hkcain com

TRAFFIC ACCIDENT RECONSTRUCTIONIST: Evaluation of

highway design. This engineer has raconstructad over 3,000 acel-

dents in 20 slates on highways, streats, ratlroads and highway
construction aones invalving trucks, vans, cars, pedestrians, and
form implements. Computor animatton and CAD drawings pro-

parid 0 illustrate his opinions. Ovar 42 yoars” anpinoering expe-
nenca. Rogistered prolessional enginsar and toll AGTAR certifica-
tion, Contact John T Bates, PE Toli-free (800} 299-5950

INSURANCE EXPERT WITNESS: foo-only axport witross
Twenty years' experience in nisk management insurance consult:
ing. Pra-filing evaluation, depasiian and wial, Policy coverage,
captives, excess, deductibles, self insurance, sgency operations,
diract writars, praperty loss preparation. Mamber S.AM.C,
Contact Douglas F. Miller, Employers’ Risk Matagement, Phone
(205) B95-0002, Birmingham or WATS (800) 462-5602.

HIGHWAY SAFETY AND TRAFFIC ENGIMEERING: Highway
safoty and traffic anginearing in the roadway environmant, con-
struchion work 2onos, roadway hazards, roadside hazards, RR
grada crossings, tatlc controls, highway anginoering saluty
standards, accidant reconstruction, driver reactions and oxpecta-
tions. GE Lobw, PE, Box 12339, Charleston, South Caroling, 20422
2338 Phone (B43) 795-7218. E-mail: inhrg@@msn. com,

FORENSIC DOCUMENT EXAMINATIONS: Seventeen years
ferangic document axaminations; 27 years' lotal forensic pxperience
Retired senior documants axaminer and discipline coordinator,
Alabama Departmant of forensic Sciences, Membar, Ouestioned
Document Section—Amarican Acadamy of Forensic Sciences,
Southoastarn Association of Foransic Documant Examinars.
Southarn Assotiation of Forensic Sciontists; Alabama Stata
Association of Forensic Sciences (past presidant, Contact Richard A,
Roper, Ph.D., 1956 Vaughn Road, #141, Mantgomary 36116, Phone
(334) 260-2552. Fax [334) 260-7629, E-mail, rehroper@ant com

REGISTERED FORESTER: Farty-one years' esperiance i pri-
vata, intlustrial and fedaral forast management and practices.
spoecializing in imbar trespass avaluations and acquisition

appraisals, Elwyn A, Spence, Anmiston. Phone {256) 237-4308,



» HANDWHITING EXPEAT/FORENSIC DOCU-

MENT EXAMINER: ABFDE cortilind. Formarly
Chis!, Questionad Documants Division, U.S. Army
Criminal Investigation Laboratory, American
Society of Quastionad Documeant Examinars
American Acadamy of Forensic Seiancas. Civil and
criminal cases accepted. Famell Shivar, Shivar &
Nulsan Documant Investigation Laboratory, 1903
Lilac Ridgo Drve, Woodstock, Geargia, 30189
Phana (770) 517-6008

CONSULTING ENGINEER/EXPERT WIT-
NESS: Professional anginonr with 24 yoars' of
Industrial, canstruction, safaty, machinary, pulp
and papar exparience. Industrial accidents,
OSHA, bullding codes, autamabile accidents,
product Hability, and defense. Robart Tolbert,
PE Phone (205) B56-3927

STATISTICS, DATA ANALYSIS, SOFTWARE
EXPERT: Litigatian support an maltars involving
analysis of large sets of data and Information
systoms practices. Custom programming also
avallablo. We usa the SAS systam and other
products, Consultants with years of experienco
in linance, manutacturing, pharmacouticals,
travel, cradit. Call Heidi Markovitz, COP a1 (305)
965-0439 or visit our Wab sita, wwaw Simply
Systams.com, Simply Systams, 161 Crandon
Blvd,, Sta. 325, Kay Hiscayne, Florida, 33149

MINING ENGINEERING EXPERTS: Extensive
oxpoit withoss oxperionco in all srass of min-
ing-surface and underground mines, coal, guar
liag, 81c, Ascident investugation, Injurios
wronglul death, ming canstivelion,
haulage/trucking. agraameant, disputas, product
linhility, mineral property managamant, assel
and mineral appraisals for nstate and tax pur
posas. Joyce Associates (540) DBG-5727

Positions Offered

+ ATTORNEY POSITION: Growing insuranco

defense firm seeks licensad attornays with one
to fivo years’ exparience, send resumes in confi
tdinga te Hiring Fartner, Austill, Lawis & Simms,
PC., 2204 Laknshore Drive Suite 215,
Birmingham, 36209

« ATTORNEY POSITION: Attomey neaded lor

astablished mid-sized downtown Binmingham
lnw hrm, Attorney must have saven o tan
years' axparionce in amploymant/labor law and
patablishod practice. Excellent benefits and
long-tarm career oppostuniy. All roplias will be
kopt strctly confidential. Interested attormeys
may apply by sending @ msume 10 Human
Resourcas Director, PO, Bax 10581
Birmingham, 35202

+« ASSOCIATE ATTORNEY: Small plaintff firm in

Birmingham 15 seeking attornay with 1-3 yaars’
gxparionce. Must be licensad in Alabama (&
Mississippl optional), Competitive salary
Benatits include haalth insarance and 401(k)
Fax resuma o (205) B79-5663, Attn: Recruiting

For Rent/Lease

+ LAW OFFICE AVAILABLE: Fivo Fointz, newly

ramodaled, Southsida law offica availabie for
solo oitarnoy(s). Fast DSL nlanet accass, 1117
22nd Street, South, Birmingham. New phone
system, etc. “Virwal™ office or "corporate
imagn” also available for those neading limited
tonfarence room Wme, Raceptienist and othar
ancillary services provided. Dna lat lee
includes phone, utilities, et Call Tom Plouff,
esg al (205} 939-0000

Attorney Positions

Prominent law lirms across Alabama have immediate openings for associates
and pariner-level lawyers with experience in any of the following areas:

+ labor and employment law
o [ax and estute plunning

« intellectual property

* |litigation

Allinguiries are strictly confidential. Please contact Richard G, Brock, Esq.
Phone (205) 871-3223. Fax (205) 871-3224,

E-mail: pichard@acymtech.com,

Do You Have
More Work

Than Time?

If you don’t have
the time
necessary to
research your
opponent’s
arguments or write
your brief, then

I CAN
HELP!

Al an attorney with eighteen

years of experience in
research and writng 1 have
the tune necessary for the sus-
Luned, unintrrupted research
50 often neaded o win a case
When your case is fully
researched you can ropresent
your client with more conli-
dence and be better prepared
in court I am ovailable for
short research questions or
lengthier briefs., My ralc is
%$35.00 per hour.
Katherine S, Weed
P. O. Box 590104
Birmingham, AL 315259
(205) 941- 1496
Kaweed @aol.com
No raprasantation is made that the
gusality of tha al sarviiss 1o be

perormed in greatar than the lkgal
servicey pardormed by othar vwyer
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* VACATION RENTALS: Gull Shoras/Fort 1538 Gull Shores Parcway, Contact Tommy = GULF SHORES PLANTATION: Two-badroom,

Maorgan/Dauphin lsland. Houses on the Gull Klyca at (334) 9687231, two-bath condo in a tamily msort that offers

Two, three and four bedrooms, sleep 6-10, fully 2,000 taet of prnivate beaches with six outdoor

lunishad. Phana (205) 878-6319. Fax (205) 678 * LAW OFFICE AVAILABLE: Locatod ot 100 poals, one indoor pool, putting grean and othar

B142. Wab site: www beity com/sth Painter Avanue, Dzark, one block from court amenitios. Noxt 1o Kiva Dunas goll course. $800
house. Furnished, phone systam, {ax and per woak. Call {205) 870-1366 |

* QULF SHORES: Two-room otfice {10x17 & internet lines, wired lor compiter networking

1223 approx. 450 sq. foet) available in o build- 1,800 sq. feat, 2-3 atiorney officas. Occupancy

ing with an astablished attormay, rent includes available immediataly. Call Ken Quattlebaum at

use of the conlerence room and recaplion area, (334} 174-3726 or (334) 774-9217

utilities, free parking, great location in town at

Notices - Positions Available

Circuit Mediator Position Available

The Circuit Mediation Office of the United Statas Court of Appeals, Eleventh Judicial Circut, has two openings for the position of circuit
meadiator. One position is located in Atlanta, and the other in Miami. The incumbents will preside at mediations in civil appeals. The primary
purposa of the mediation is to seltle appesls and any related cases. Duties include leading discussions of the procedural and substantive
legal issues involved, conducting analyses of an appeal’s settlement value, and probing for each party's interest in an effort to help the par-
tins create and explore options to continued litigation, A circuit mediator performs sensitive and sophisticated mediation and must have
exceptional legal skills-and axparience.

Job requirgmants include:

* Graduation from an accredited law school, practice before the highast court of a state or territory of the United States, and al lsast six
yaars of post-graduate experience, a substantial portion of which involved trial and appellate work in federal courts

* Significant training and exparience in mediation,

* Knowledge of and experience wotking with the Federal Rules of Civil Procedure and the Federal Rules of Appellate Procedure.
* Thorough knowladge of all aspects of civil law and legal procedures.

» A comprehensive understanding of the dynamics, costs, impacts and strategies of the litigation process,

= The ability to analyze complex legal and practical aspects of an appeal

* An aptitude for collaborative problem-solving and consensus-building processes

* The ability to deal persuasively and 1actfully with strong-willed and sophisticatad counsel and parties, and to davelop creative and practi-
cal solutions in appeals involving a wide range of disputes and personalities.

e Tha ability to work independently withoul supervision, exercising judgment and discration o maintain parly confidences, control diraction
of negotiations, and modify the subsaquent coursa of proceedings.

Sand your rasuma and a tettar stating how you meet gach of the abeve gualifications and relate your achievamants, skills and experianice in
madiation to:

Parsonnel Spocialist

United States Court of Appeals for the Eleventh Judicial Circuit

56 Forsyth Streat, NW

Atlanta, Georgia 30303
The starting salary range is $75,000 to $99,000 (CL 31), depending upon experience, Applications will be accepted until the position is filled.

Staff Attorney/Managing Attorney Position(s) Available

Legal Services of Matro Birmingham has positions available for a stafl attorney and a managing attorney, Both positions require a license
to practice law in the State of Alabama. The salary range is $27,316 or above, DOE, Legal Services of Metro Birmingham, Inc. is an equal
opportunity program and amployer, minarities, woman, the elderly anc persons with disabilities are encouraged to apply. If interested, send
a letter of interest and & resume to Kenneth B, Cain, Jr, executive director, Legal Services of Metro Birmingham, Inc., PO, Box 11765,
Birmingham 35202, Positions are open until filled
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Your clients didn't retain
"“iust any attorney"
to represent their legal interests.

] o
Don't retain

"iust anyvaluation firm"
dvise and ass:

to advise and assist you,

IN COURT OR OUT, LITIGATION SUPPORT OR ESTATE PLANNING, YOU SHOULD ALWAYS
BE ARMED WITH A RELIABLE BUSINESS VALUATION FOR YOUR CLIENT.
FOR SWIFT" RESPONSE AND STRICT ADHERENCE TO THE PROFESSION'S HIGHEST STANDARDS,

RELY ON Dixon Opow,

WE ARE A NATIONALLY RECOGNIZED ACCOUNTING, VALUATION AND CONSULTING FIRM
WITH THE STRONGEST CREDENTIALED PROFESSIONALS IN ALABAMA,

Dixon ObpoM « SERIOUS ABOUT YOUR BUSINESS.

James L, WiLLiawms, Rownm E, Tavuon, Timoriy W, Yok,
CPAJABY, CVA, CBA CPA/ABV, CVA, CBA CPA/ABV, CVA

o

DIXON ODOM rpLiC

Carlilied Public Accountants and Consullants

2140 ELEVENTH AVENUE SOUTH, SUITE 400 » THE PARK BUILDING » BIRMINGHAM, ALABAMA 35205
(205) 9309111 o (8003 HT4-8582 ¢ FACSIMILE (208) 2309177 « WEBRSITE www dixonadom.com
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Forging tools
to help build
your practice
is part of
our heritage.

PRESENTING TOTALLY INTEGRATED LEGAL RESEARCH
FOR ALABAMA ATTORNEYS FROM WEST GROUP

Wil.h West Group, you can count on
getting the legal research tools you need
to build a solid practice, You can choose the content
you need, in the formats you prefer, from reliable,
authoritative sources that have been around about
as long as the steel industry in Alabama,

[n addition, you can count on our time-tested
West Key Number System® - Lo jump between
related cases, statutes and expert analysis for the
most comprehensive coverage available. No one
else can offer you this advantage.

So whether you're a solo practitioner in
Irondale or a partner in a large firm in Montgomery,
West Group will provide you with the materials
you need to build a successful practice,

2001 Yt Group T Hodemorks shown willin ges ured widde licenss
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Alabama Rules of Civil
Procedure Annotated, 3d

» Alabama Rules of Court,
State and Federal

» Comprehensive Guide to
Alabama Workers’
Compensation Act

» Trial Handbook for
Alabama Lawyers, 2d

Alabama Reporter™ »
Code of Alabama 1975
Alabama LawDesk”

Waosts” Alaboma Digast

Alabomao Practitioner
Sories: Porsonal Injury
and Torts

Alabama Pattern Jury
Instructions = Civil 2d

For a personal demonstration, contacl
your local Alobama representative,
phone 1-800-762-5272, fax 1-800-291-9378,
or go online to westgroup.com/Replocator/

When you call, please provids OFFER NUMBER 142298

[P WEST GRroup

500842/201 (142291




