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Finding Malpractice Insurance Does
Not Have To Be A Trip Through
Troubled Waters!

o !
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Call AIM.
We Take the Bite
Out of the Process.

Attorneys Insurance Mutual Telephone (205) 980-0009

of Alabama, Inc. Toll Free (800) 526-1246

200 Inverness Parkway FAX (205) 980-9009
Birmingham, Alabama 35242-4813

“A Mutual Insurance Company Organized by and for Alabama Attorneys”
www.AttysinsMut.com
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ALABAMA STATE BAR MEMBERS
ENDORSED INSURANCE PROGRAMS

<> MAjJorR MEDICAL
Deductible choices of $1,000, $2,500, $5,000 & $10,000 per calendar year
80/20 In-Network and 60/40 Out-of-Network PPO Plan
$3,000,000 per person maximum (some restrictions apply)
Guaranteed Acceptance upon meeting eligibility requirements

<7 DisABILITY INCOME INSURANCE
Up to $10,000 Per Month of Coverage
Available to Members and Spouses
Renewable to Age 70
Simplified Issue Coverage is Available
“A” Rated Carrier - Hartford Life & Accident

<> TERM LIFE INSURANCE

Up to $1,000,000
Available to Members and Spouses
Simplified Issue Coverage is Available
Accelerated Benefits for Terminally 111
“A” Rated Carriers - New York Life and ING Reliastar

<> COMING SOON... MEDICARE SUPPLEMENT PLAN

“A” Rated Carrier - TransAmerica

CALL NOW or WRITE TO:

PIA
IS PROFESSIONAL INSURANCE
ADMINISTRATORS, INC.

s AN [nsurance Specialists, Inc. Company, a Georgia corporation
EST. 1959

P.O. Box 2827 = Norcross, GA 30091-2827
800-241-7753 » FAX: 866-314-9088
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Alabama Bar Institute
for Continuing
Legal Education

Advancing the Legal Profession
through Education and Service

“Continuing Education is an
integral part of a successful
law practice. ABICLE is the
most respected CLE program
in Alabama. It is geared
specifically toward Alabama
attorneys and Alabama law.
I encourage all lawyers —
especially those who engage
in litigation — to take
advantage of ABICLE’s

P seminars.’

Jere Locke Beasley

L Beasley, Allen, Crow,
Methvin, Portis & Miles P. C.
Montgomery, Alabama

THE UNIVERSITY OF

AB@CLE ALABAMA

Alabama Bar Institute for Continuing Legal Education SCHOOL OF LAW

Call ABICLE at 1-800-627-6514 or 205-348-6230 for program information.
www.abicle.org
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Public Relations
Committee

recently worked with
Ticheli Productions of
Birmingham to produce
two new television
announcements that are

s “Serve & Protect”
highlights members of
the Alabama State Bar
who are serving their
country here and away.

e “Lawyers Render
Service" focuses on
how lawyers help during
times of change.

now on the air statewide:

Judge Thomas King

Brigadier General, Army National Guard

Birmingham, Alabama

LOOK FOR THEM IN YOUR AREA!

THE

Capt. Mary Scott Hunter
Assistant Staff Judge Advocate
Pope Air Force Base, North Carolina
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Fred D. Gray

Ihe World Is Changing

Alabama State Bar, drastic changes have

occurred in Alabama, the United States of
America and the world. In Alabama, the residents
elected a new governor, a Republican, Bob Riley, by
the narrowest margin of any gubernatorial election in
the history of the state. Governor Riley, in his state of
the State address, gave a vivid description of the pre-
carious financial condition of Alabama. He said
changes must be made and there must be substantial
cutbacks to bring Alabama’s financial house in order.
HealthSouth, Alabama's largest health care facility, is
in serious financial trouble and is currently being
investigated by the Securities and Exchanpe
Commission. The United States of America is at war
with Iraq and thousands of Americans are fighting in
the Persian Gulf area. We do not know when the war
will end, or how much it will cost. However, many
lives will be lost. We are able to see the war us it is
bemg fought live on television.

S ince | became the 126th president of the

The impact of war with Iraq is now felt in Alabama.
On March 26th, Pfc. Howard Johnson, I, age 22, of
Mobile, was the first Alabamian to make the ultimate
sacrifice for his country in this war. Reserve compo-
nents of the armed forces augment the active compo-
nents of the United States military in the performance
of military duties worldwide. Alabama ranks seventh
among the states in the per-capita number of National
Guard and Reserve personnel mobilized. Alabama’s
National Guard is one of the largest guards in the
nation, numbering about 15,000, The State of Alabama
has mobilized over 6,760 guard and reserve military

2003

members in support of the current war on terrorism.
This includes members of the Army National Guard,
Army Reserve, Air National Guard, Marine Corps
Reserve, Air Force Reserve, and Naval Reserve. Of
these, several judge advocates and Alabama State Bar
members have been mobilized for active duty and have
been assigned to Afghanistan, Iraq and other countries
throughout the world and to stateside homeland securi-
ty duties. As of March 31st, 41 Alabama National
Guard units have been mobilized since September
11th, 2001, and 36 were still on active duty, with many
deployed to CENTCOM area of operations overseas,

The Military Law Committee of the Alabama State
Bar has been very active this spring, assisting citizens
and attorneys with federal, state and local laws that
pertain to military members and their families during
times of mobilization. “Audemus jura nostrae defend-
ere”--we dare defend our rights—-is a phrase on the
minds of many Americans these days. Active, guard
and reserve judge advocates of the Alabama State Bar
are continuing to support military commanders, mili-
tary members and their families in these perilous
times--another example of lawyers rendering service.
We join Americans everywhere in supporting our mili-
tary troops here and abroad.

[ am now in my ninth month as president. My, how
time has flown! Carol and | have represented the
Alabama State Bar across this nation. Immediately
after my inauguration, we attended the National
Convention of the Mational Bar Association in San
Francisco, an association that | served as its 43rd presi-



dent. We traveled to the American Bar
Association meeting in Washington, DC,
where we joined and met with the
Mational Conference of Bar Presidents
and the Southern Conference of Bar
Presidents, At the meeting of the NCBEP,
1 was elected to the executive council for
a period of three years, So, | will be
actively involved in the NCBP until 2005.

| was the first speaker for the first-year
students at the University of Alabama
School of Law during its orientation pro-
gram. 1 challenged them to study hard,
finish law school, pass the Alabama bar
examination and develop into outstand-
ing lawyers. During my presidency, |
have addressed several bar associations
across this state, including the Morgan
County Bar Association in Decatur, the
Birmingham Bar Association and Magic
City Bar Association in Birmingham and
the Mobile County Bar Association.
Additionally, I served as keynote speaker
at the Thurgood Marshall Symposiom for
BALSA at Cumberland Law School. We
attended the Mid-Winter Meeting of the
American Bar Association and the
Mational Council of Bar Presidents, and
participated in its Executive Council
Meeting in Seattle. | served as keynote
speaker and represented the Alabama
State Bar at Faulkner University;
Southern Conference of Bar Presidents
in Key West; Martin Luther King, Jr.
Celebration at East Stroudsburg
University of Pennsylvania; and the
Brooklyn Academy of Music. 1
addressed the Alabama Conference of
Circuit Judges, participated in the
Oklahoma Bar Association's Diversity
Forum and delivered lectures at the
University of the Virgin Islands in St
Croix and 5t. Thomas. In addition, 1 have
maintained an active trial practice. What
I have tried to do during this bar year is
to demonstrate that lawyers render serv-
ice: service to their clients, service to the
community and service to the profession,

In addition to our travels, | have con-
tinued to lead the bar in all of its activi-
ties. The bar commissioners approved a
plan requesting the legislature to assist it
in improving diversity on the board of
bar commissioners, and to increase
diversity in the profession. The commis-
sioners also approved a recommendation
from the Task Force on the Alabama
Lawyers Hall of Fame to be implement-
ed in bar year 2003-2004. In addition,

the commissioners authorized the cre-
ation of a new Appellate Practice Section
and adopted by-laws for that section.

The year 2003 marks the 40th anniver-
sary of the United States Supreme
Court's decision in Gideon v,
Wainwright, 372 U.S. 335 (1963}, In a
landmark decision by Alabama's Justice
Hugo Black, the Court held that a defen-
dant in a state court has a nght to coun-
sel if charged with a felony. Despite the
clear call of "Gideon's Trumpet," what
would appear to be a fundamental right
has not yet been fully implemented.
While stating a right, the Court provided
no means or mechanisms for funding the
right. Left to their own devices, the states
have been less than diligent. While the
defense of indigents in Alabama has
improved over the past 40 years, clearly
there is much to be done. President-Elect
Bill Clark is beginning plans for a
Symposium on Indigent Defense next
fall to try to ensure that Gideon's call
does not fade. You will be receiving

more information in the near future. This
is another example of lawyers rendering
service.

Finally, accept this as your personal
invitation to join us for the 2003 ASB
Annual Meeting in Mobile, July 16th-
19th, This convention promises to be one
of the most outstanding in the history of
the bar. The theme is Lawyers Render
Service, Some of the speakers are Robert
Sherman, esq., presenting “How 10
Persuade With More Power and
Influence™; Dennis Archer, incoming
president of the American Bar
Association; Professor James W,
McElhaney, presenting “Planning to Win:
Trial Tips and Tactics”; Millard Fuller,
esq., founder and president of Habitat for
Humanity, Inc.; and many more.

The world continues to change, as it
has done for centuries, and lawyers con-
tinue to render service, as they have done
for centuries. [ |

them to sleep.

o,

Opposing Counsel put

| JUROR | We are their

wake-up call.

Today, jurors expect to be enteriained in the courtroom. It's a proven fact that
visual communication helps jurors overcome the low tolerance they have when
exposed to volumes of complex or uninteresting information.

Our certified trial consultants can work with you to digitally display key
evidence, crucial depositions and important documents in order to keep the jury
focused on the facts in your case and make the most of your time in front of
them. Call today to see how we can help with your next case.

Wilson Price m

INFORMAYTIDN TECHMOLOAY

(334) 271-2200
www. wilsonpriceit.com
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Pursuant to the Alabama State Bar's rule governing the election of president-elect, the following
biographical sketches are provided of Douglas McElvy and Caine O'Rear IlI. McElvy and O’Rear
were the qualifving candidates for the position of president-elect of the Alabama State Bar for the
2003-2004 term, and the winner will assume the presidency in July 2004,

ouglas McElvy was born on June 29, 1944 in
D Montgomery, and is married to Eleanor Croft

McElvy. Eleanor eamed 2 master’s degree in
music from the University of Southem Califormia and
has taught voice at the University of Alabama and
Shelon State. Douglas and Eleanor have five children.
Paul, the oldest, is a graduate of the Culverhouse
School of Accounting at the University of Alabama,
and is a CPA working in the tax/audit division of
BellSouth in Atlanta. Jonathan, a graduate of the jour-
nalism department of the University of Alabama, is
the publisher/editor of The Demaopolis Times.
Elizabeth McElvy Spiller is a special education gradu-
ate from the University of Alabama and s an inter-
preter for the hearing impaired. Keren is a senior in
high school and is active in national debating competi-
tions. James Douglas is in the ninth grade and is
active in golf, basketball and baseball.

McElvy attended his first two years of college at St.
Bernard College in Cullman, He earned a bachelor of
science degree from the University of Alabama with a
major in accounting, and graduated from the
University of Alabama School of Law in May 1971,
He was licensed by the Supreme Court of Alabama to
practice law in August 1971, After graduation from
law school, McElvy clerked for Judge Charles Wright,
chief judge of the Alabama Court of Civil Appeals. He
then directed and was the sole attorney for a legal
services clinic for the poor in Lee County. Following
this, he accepted a staff position with the Center for
Correctional Psychology at the University of Alabama,
where he taught juvenile justice, comections and relat-
ed courses and was involved in planning for comec-
tional systems.

McElvy has practiced law since 1971. He is admil-
ted to practice in the United States District Courts for
the Northern, Middle and Southern districts of
Alabama, and also in the U.S. Court of Appeals for
the Eleventh Circuit. In 1978, he was admitted 10
practice before the Supreme Court of the United
States. McElvy has been very active in the Tuscaloosa
County Bar Association, serving on the Executive
Commiltee, as secretary/treasurer, and as president of
the Tuscaloosa County Bar Association in 1990-91,
He was also president of the Tuscaloosa County

2003

Douglas McElvy

Public Defender Commission. He played an instru-
mental role in drafting and promoting the enactment
of the Tuscaloosa County Judicial Commission, which
refers nominations for open judicial positions to the
Governor. He has also served as special assistant attor-
ney general for the State of Alabama.

McElvy has also been very active in the Alabama
State Bar. He was elected to the state bar Board of Bar
Commissioners in 1991 and has served as a bar com-
missioner since that date. On three separale occasions,
he was asked by the then-president of the Alabama
Siate Bar 1o serve on the Executive Council, and each
time he was elected to that position by a vote of the
bar commissioners, McElvy was elected vice-presi-
dent of the Alabama State Bar and is currently serv-
ing, at the request of President Fred Gray, a fourth
term on the Executive Council. During McElvy's



tenure as bar commissioner, he has been extensively involved in
numerous committees and projects with the state bar. Some of
these include serving as liaison to the Alabama Supreme Court,
on the Alternative Dispute Resolution Committee, on the
Character and Fitness Committee, and currently as a panel mem-
ber on the Disciplinary Board, Panel IV, In addition, he helped
develop, and now acts as a mediator on, the Alabama State Bar
Committee on Resolution of Fee Disputes.

McElvy was elected to the Alabama Law Foundation Board of
Trustees, which oversees investment of IOLTA funds and evalu-
ates and approves grants for the IOLTA funds. He was also elect-
ed a Fellow of the Alabama Law Foundation. At the request of
Dean Kenneth Randall, he allowed his name to be submitted for
nomination o the Board of Trustees of the University of Alabama
Law Foundation and was elected to that foundation, which over-
sees the University Law School Foundation funds and activities,

In addition to McElvy’s work with local and state bar associa-
tions, he is also a certified mediator, being certified by the
American Academy of Attorney Mediators. He has served for
years as a lecturer for continuing legal education programs,
sponsored by the Alabama Bar Institute for CLE, the University
of Alabama School of Law and the Alabama State Bar. He has
been an adjunct professor of law at the University of Alabama
School of Law and now teaches for Oak Brook College of Law
and Government Policy. He has also been the past president of
the Christian Legal Society of Alabama.

Active in many community affairs, McElvy was a graduate of
Leadership Tuscaloosa, and has also served on the Steering and
Planning Committee of Leadership Tuscaloosa. He was elected

to the Board of Directors of the Chamber of Commerce of West
Alabama and also served as vice-president, chairing the
Governmental Affairs Division. He was awarded the
Distinguished Service Award by the West Alabama Chamber of
Commerce in 1989 and was named the Member of the Year in
1990, For ten vears he served as the vice-chairman of the Zoning
Board of Adjustment for the City of Tuscaloosa. He supported
the West Alabama Area American Cancer Society by chairing its
Cancer Crusade and sitting on its Board of Directors. He was
formerly on the Board of Directors for Big Brothers/Big Sisters
of Tuscaloosa County, and is presently vice-president of the
Metropolitan Board of the YMCA. McElvy was the founder of
the West Alabama Transplant Trust Fund, which is a nonprofit
corporation that raises money and financially supports West
Alabama citizens in need of organ or bone marrow transplants.
McElvy also helped imitiate the Tuscaloosa Coalition for
Character and was appointed by the mayor of Tuscaloosa as the
chairman of the City of Tuscaloosa Coalition for Character. This
initiative has been responsible for many public projects, promot-
ing good character among the citizens of Tuscaloosa, as well as
initiating character education in the public school system in
Tuscaloosa, A long-time member of First Baptist Church of
Tuscaloosa, McElvy has been active as a deacon and has served
in many other capacities in the church.

McElvy practiced in Tuscaloosa for many years with the firm
of McElvy & Ford, PC, which he co-founded 25 years ago. He
still maintains an office in Tuscaloosa, but the McElvy family
has recently relocated to Montgomery, where he is also associat-
ed with the firm of Azar & Azar, LLC. |

Are You a
Solo
Practioner
or a
Member of

d Small
Firm?
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( : aine O'Rear was born in Jasper in 1950 and
attended the public schools there through high
school. Caine’s father, Caine O"Rear, Jr., has

been in private law practice in Jasper since 1949,

Caine obtained his B.S. degree from the University of

Alabama in 1972. Al Alubama, he was a member of

Phi Beta Kappa, Jasons and ODK, and served as vice-

president of the student body.

Caine attended law school at the Umiversity of
Virginia and obtained his J.D. degree in 1975, After
law school, he served in the United States Army and
Army Reserve as a caplain,

Caine has been in private practice in Mobile with
the firm of Hand Arendall for 27 years. He is currently
chairman of the firm’s litigation section. His practice
now principally involves commercial- and business-
related litigation, although he has handled all types of
civil trials and appeals over the years. He is admitted
to practice in the Supreme Court of the United States
and the Fifth and Eleventh circuits, and he has tried
cases in all three federal districts and numerous circuit
courts in Alabama, as well as in courts of other juris-
dictions.

During his law career, Caine has been active in the
Alabama State Bar and other professional organiza-
tions. He served on the Board of Bar Commissioners
for the maximum three terms from 1992 through
2001, focusing heavily on matters involving lawyer
discipline. During that time, Caine served on the
Disciplinary Board and was a member and later chair-
man of the Disciplinary Commission from 1994
through 2001. He also served for nine years as a mem-
ber of the Mobile Bar Association’s Executive
Committee and was previously a member of the
Mobile Bar Association’s Grievance Commitiee.

Caine is a member of the American Bar Association
Litigation Section, the Alabama Defense Lawyers
Association and the Intermational Association of
Defense Counsel. He has served on the faculty of the
IADC’s National Trial Academy and has written and
lectured on topics involving trial techniques, trial
strategy and ethics. He has been listed in The Best
Lawyers in America for a number of years,

MAY 2003

Caine O'Rear Il

Caine is active in his church and civic affairs. He is
a member of Ashland Place United Methodist Church,
where he has served as chairman of the Administrative
Board and as a Sunday School teacher. He is a trusiee
and board member of the YMCA of Metropolitan
Mobile and served that organization as board chair-
man. He currently enjoys serving as a Big Brother and
a member of the board of the Big Brothers/Big Sisters
program in Mobile. He has previously served on the
board of directors of Goodwill Industries of Mobile
and on other civic boards. He is active in the alumni
associations of both the University of Alabama and the
University of Virginia,

Caine and his wife, Gwen, have three sons. u



ALABAMA STATE BAR

'2003-2004
Committee Preference Form

Alabama State Bar Mission Statement
The Alabama State Bar is dedicated to promoting the professional responsibility and competence of its members, improving
the administration of justice, and increasing the public understanding of and respect for the law,

Invitation for Service from Bill Clark, president-elect
The Alabama State Bar invites you to volunteer to serve on a state bar committee.
We need vour help to continue to accomplish our challenging mission. Please choose a committee in
which you are interested. We hope you will join us; I appreciate your willingness to serve.

Appointment Request
Terms begin August 1, 2003 and expire July 2004. Indicate your top three preferences from the list by marking 1, 2 or 3 beside
the preferred commitiee.

Alabama Lawver, Editorial Board
Alabama Lawvyer, Bar Directory
Alternative Methods of Dispute Resolution

Lawyer Referral
Lawyer Public Relations

Lawyers Helping Lawyers

___ Character & Fitness __ Military Law

__ Client Security Fund — Quality of Life

_ Community Education __ Solo & Small Firm Practitioners
__ Fee Dispute Resolution _ Unauthorized Practice of Law
__ History & Archives _ Volunteer Lawyers Programs

Insurance Programs
Judicial Liaison

Background Information

Name:

Firm:

Address:

City: State: Zip:
Office Telephone: Fax:
Email Address:

Year of admission to bar:

Suggestions For New Committees Or Task Forces:

Instructions For Submission

Please print this form and mail it to: Alabama State Bar, Attention: Programs, P.O. Box 671, Montgomery, AL 36101-0671.
You may fax this form to (334) 261-6310. We must receive your form on or before May 9%, 2003 to consider you for a com-
mittee appoiniment,

Please remember that vacancies on existing committees are extremely limited as most committee appointments are filled on
a three-year rotation basis. However, several commitiees are new this year. If you are appointed to a committee, you will
receive an appointment letter informing you in June 2003. You may also download this form from our Web site,
www.alabar.org, and submit the completed form via e-mail to rgray@alabarorg.
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More Benefits For You!

ver the course of the next several months, we
Owill introduce you to three new endorsed

member benefit programs that will help you
personally and professionally. (They may not be new
to some of you who may now be using these services.)
They are the American Bar Association Retirement
Program, and two electronic legal research services,
Loislaw and VersusLaw.

The Solo and Small Firm Practitioners Commitiee,
with Don Wiginton of Birmingham serving as chair
and Sterling DeRamus, also of Birmingham, serving
as vice-chair, has examined these programs to ensure
that they meet needs as expressed by lawyers before
recommending them for endorsement by the Board of
Bar Commissioners, Other members of the commitiee
include: Charles Allen, Birmingham: Charles Miller,
Montgomery; Mark Murphy, Andalusia; John Peek,
Andalusia; David Vickers, Montgomery; Junet
Akers, Bessemer; Ted Hull, Birmingham; Lewis
Page, Birmingham; JelT Sherrer, Oneonta; Jack
Taylor, Birmingham; Paul Toppins, Tuscaloosa;
Calvin Blackburn, Birmingham; Scott Campbell, Fi.
Payne; Yvonne Davis, Birmingham; Walter Heglar,
Birmingham; Linda Henderson, Tuskegee; Anthony
Ifediba, Birmingham; Wesley Pitters, Montgomery;
Harry Prim, Dothan; and Jeffery Robinson, Seima.

The ABA Retirement Plan

The last member survey conducted by the state bar
was in 1998, It indicated that 55 percent of those in
private practice did not have a retirement plan provid-
ed through their firm, With this in mind, it was clear
that a large segment of bar members might benefit
from a well-run, low-cost retirement plan. The ABA
Plan has been in existence for over 30 years.
Currently, it serves 4,700 firms and 47,000 partici-
pants with $3.7 billion under management.

Lawyers and their staffs are offered a wide array of
defined contribution plans such as profit sharing,
money purchase and 401(k) plans, with several cate-
gories of investment options. As part of the program’s
services, the program trustee, State Street Bank,
assumes certain fiduciary responsibilities for its
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clients, including monitoring compliance changes,
preparation and filing of annual tax forms and partici-
pant distributions. In addition, the program offers
ongoing communications to provide participants with
the information they need to make knowledgeable
choices with their retirement funds.

The truly amazing thing about this program is that
there is no out-of-pocket cost for plan administration,
plan consulting, trustee services, employee communi-
cation, or plan set up/exit. Investment funds are sub-
ject to expense ratios ranging from .48 percent 1o 1.10
percent of assets, based on the fund(s) selected, The
self-managed brokerage account carries its own dis-
count fee schedule which applies only to those indi-
viduals who choose this option.

The Alabama State Bar becomes the 19th state bar
to endorse the ABA Retirement Program. Of interest
is that 47 Alabama lawyers and firms with 53 plans
representing some 670 participanis are currently
enrolled in the ABA program.

Loislaw and VersusLaw

One of the concerns | often hear expressed by small
firms and solo practitioners is the need for lower cost
options for anline legal research. In an effort to meet
this need, the Solo and Small Firm Practitioners
Committee recommended, and the Board of Bar
Commussioners endorsed, two new electronic research
providers. These providers will join Lexis-Nexis, our
longtime endorsed electronic research provider,
Loislaw and VersusLaw will give bar members two
new choices for discounted electronic legal research.
Loislaw will provide a month-long free trial subserip-
tion and a 25 percent discount off its regular rates to
those who subscribe. VersusLaw will offer several lev-
els of service for state bar members that will range
from $7.95 to $29.95 per month.

Information about all three member benefits will be
sent to you and posted with information about all the
other member benefits and services on the bar's Web
site, www.alabar.org, under the *members” category. |
hope that you will take time to review these new benefits
and decide if they are appropriate for you, |
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Publications Order Form

The Alabama State Bar is pleased to make available to individual attorneys,
firms and bar associations, at cost only, a series of brochures on a variety of legal
topics of interest to the general public.

Below is a current listing of public information brochures available for distribu-
tion by bar members and local bar associations.

Brochures

To Serve the Public $10.00 per 100 Qty S
.. . Highlights and details of bar public service programs from the
TO SERVE THE PUBLIC video presentation.

Law As A Career $10.00 per 100 Qty $
.. . Information on the opportunities and challenges of a law career today.
Lawyers and Legal Fees $10.00 per 100 Qty $

.. . A summary of basic legal procedures and common legal questions
of the general public.

Last Will & Testament $10.00 per 100 Qty $
. . . Aspects of estate planning and the importance of having a will.

Legal Aspects of Divorce $10.00 per 100 Qty $
. . . Offers options and choices involved in divorce.

Consumer Finance/“Buying On Time” $10.00 per 100 Qty $
... Outlines important considerations and provides advice on financial matters.
Mediation/Resolving Disputes $10.00 per 100 Qty $
.. . An overview of the mediation process in question-and-answer form.
Arbitration Agreements $10.00 per 100 Qty $
. . . Answers questions about arbitration from the consumer’s perspective.
Advance Health Care Directives $10.00 per 100 Qty $

.. . Complete, easy to understand information about health directives in Alabama.
———— e = L "

ACRYLIC BROCHURE STAND $ 5.00 EACH Qty $
. . . Individual stand imprinted with attorney, firm or bar association name

for use at brochure distribution points. One stand per brochure is recommended.
Name to imprint on stand:
Mailing Address:

Shipping & Handling $ 5.00
TOTAL $

e e e e ———— |
Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and forward it with this order form to:
Susan Andres, Director of Communications, Alabama State Bar, P.O. Box 671, Montgomery, AL 36101
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* The Alabama Coastal Foundation { ACF), a non-profit environmental membership organization, has elected Neil
C. Johnston as the 2003 president of the ACF Board of Directors. Johnston is a member of Hand Arendall,
L.L.C. He is listed in the Best Lawyers in America for Environmental Law, and has served as chairman of the
Environmenial Law Section of the Alabama State Bar. He frequently lectures and writes on topics of permitling,
real estale, erosion control, wetlands, conservation casements, endangered species, and forestry.

Johnston has served on the Alabama Coastal Foundation Board since 1999,

Johnston's pet project is the Alabama Coastal Kids Quiz, a conservation scholarship competition for fifth-graders,
For more information, contact the ACF office at (251) 990-6002, or go 1o www.alcoastalfoundation.org. |

Expand Your Practice To The Mississippi Gulf Coast.

If you're searching for a home on the Mississippi Gull satellite offices, by day, month or year, Plus, they're located
Coast for your law practice, it's time to consider Courthouse  across the street from the Harrison County Courthouse
Suites. The newest office complex in Downtown Gulfport,  and just five blocks from the new Federal Courthouse,

Courthouse Suites has space 1o fill the needs of primary &  Call to reserve your office today,

Full-time, On-site Receptionist, Secretarial & Para-legal Services + Wireless Internet Access
Computers * Video Conference Rooms * Furnished and Unfurnished Suites Available

Now Leasing * Opening June 2003 Do S
To reserve space call 228-806-8207 or 228-324-1369. ([Iu RT‘u [] Us‘L SI.I "IS

TRICHTIND MOTRERD & DIAWICLD
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Pro Bono Award Nominations

The Alabama State Bar Committee on Volunteer Lawyer Programs, (formerly the
Committee on Access to Legal Services), is seeking nominations for the Alabama
State Bar Pro Bono Award. Nomination forms can be obtained by contacting:

Linda L. Lund, director
Volunteer Lawyers Program
Alabama State Bar

Post Office Box 671
Montgomery, Alabama 36101
(334) 269-1515

The Alabama State Bar Pro Bono Award recognizes the outstanding pro bono
efforts of attorneys, law firms and law students in the state. The award criteria
includes but is not limited to the following: the total number of pro bono hours or
complexity of cases handled, impact of the pro bono work and benefit for the poor,
particular expertise provided or the particular need satisfied, successful recruit-
ment of other attorneys for pro bono representation, and proven commitment to
delivery of quality legal services to the poor and to providing equal access to legal
Services.

Nominations must be postmarked by May 15, 2003 and include a completed
Alabama State Bar Pro Bono Awards Program Nomination Form in order to be
considered by the Committee, t

CLE
Opportunities

The Alabama Mandatory CLE
Commission continually evalu-
well as grams

ime and again, the leaders in dedrcalion and servrce.

Lt o Frigtht: Tom Marvin, Gina Matthews, Leon Sanders, Buddy Rawson

@ith more than half a century under
our belt, you could say we know all there is to
know about title insurance.

But it's not just about knowing our
business. It's about knowing our clients and
earning their trust. Our lawyers have done just
that. By having the experience and insight to
provide vital underwriting solutions.

We're rated the number one title insurance
company in Mississippi and Alabama, receiving
“unsurpassed financial stability” ratings. Thank

vou for putting your faith in us,

+ MISSISSIPPI VALLEY TITLE
.+ INSURANCE COMPANY

e e Fere.

M5 928 80 « 300,845, 1688 « mvt.com
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The Alabama Lawyer no longer publishes addresses and telephone numbers unless the announcement relates
to the opening of a new firm or solo practice. Please continue fo send in announcements andfor address
changes to the Alabama State Bar Membership Department, at (334) 261-6310 (fax) or PO, Box 671,

Montgomery 36101,

About Members

James C. Ayers, Jr. announces the opening of his
office at 300 Highway 47, South, Columbiana. Phone
(205) 670-5575.

John R. Franks, Jr. announces the opening of his
office at 2820 Columbiana Road, Suite 210,
Birmingham. Phone (205) 313-3966,

Douglas C. Freeman announces the relocation of his
office to 5281 Vaughn Road, Montgomery. Phone (334)
264-2000.

Stacy B. Hooper announces the opening of her office
at 206 South Pine Street, Suite 207, Florence. Phone
(256) 764-4010,

Kimberly Griffin Kervin announces the opening of
her firm located at 1300 D East Main Street, Prattville.
Phone (334) 358-0085.

Patricia K. Martin announces the relocation of her
office 1o 2090 Columbiana Road, Suite 3200,
Birmingham. Phone (205) 823-4552.

Andrew H. McElroy, Il announces the relocation of

his office o 502 Title Building, Corner of 3. Avenue and
21= Street, North, Birmingham. Phone (205) 328-2869.
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Among Firms

The Alabama League of Municipalities announces
that Mary Ellen Wyatt Harrison has joined their
office as a staff attorney.

Alford, Clansen & McDonald, LLC announces
that Benjamin H. Kilborn, Jr. and Benjamin C.
Heinz have joined the firm as associates,

Bainbridge, Mims, Rogers & Smith LLP

announces that Sela E. Stroud has joined the firm as
an associate.

Berkowitz, Leflkovits, Isom & Kushner PC
announces that James C. Wilson, Jr. has become a
shareholder of the firm.

Richard G. Brock announces that American Legal
Search LLC has opened a branch office in New York,
NY.

Brunson & Associates PA announces that Daniel R.
Schuler has been named a pariner in the firm.

Burr & Forman announces that Bruce A. Parsons
has joined the firm as a pariner in the Birmingham
office,



Cabaniss, Johnston, Gardner,
Dumas & O'Neal announces that
Joseph V. Musso and Ian D. Rosenthal
have become partners of the firm.

Chambless Math PC announces that
Zack M. Azar has joined the firm as a
member, and also the opening of its
Birmingham office of Chambless, Math
& Azar, located at 2107 5S¢ Avenue,
North, Suite 200, Birmingham. Phone
(205) 251-6565.

Patricia Y. Comer and William Kent
Upshaw announce the formation of
Comer & Upshaw LLP. Offices are
located at 2107 Second Avenue, North,
Birmingham. Phone (205) 250-7670.

Dennis P. Dore, Samuel H. Lanier,
R. Daniel Noey and John F, Fannin
announce the formation of Dore, Lanier,
Noey & Fannin. Offices are located at
76 South Laura Street, Suite 1701,
Jacksonville, Florida. Phone (904) 358-
T881.

Emond & Vines and Gorham &
Waldrep announce the merger of their
firms. The new firm is Emond, Vines,
Gorham & Waldrep PC.

The City of Fayette announces that
Merrell Nolen has been appointed judge

The firm formerly known as Harris,
Cleckler, Hollis & Shamblin, LLC is
now Harris, Cleckler & Hollis.

Haskell, Slaughter, Young &
Rediker, LL.C announces that F. Lane
Finch, Jr. and N. Andrew Rotenstreich
have become members. Donald L.
Rickertsen will serve as of counsel,
Meredith Jowers Lees, Latanishia D,
Watters, Paul W. Fowler, Laura Ellen
Lewis, Meegan B, Nelson, and Turner
C. Seale, Jr. have become associated
with the firm.

Hill, Hill, Carter, Franco, Cole &
Black PC announces that G. Wade
Hartley, Jr. and Erika Perrone Tatum
have become members. Jayne L.
Harrell and David W. Henderson have
Joined the firm as associates.

Huie, Fernambucq & Stewart LLP
announces that Thomas E. Bazemore,
Il and R. Gordon Sproule, Jr. have
become partners in the firm and Gerald
C, Brooks, Jr., April M. Willis, Charles
J. Fleming, Jr., S. A. Bradley Baker,

111 and Jason M. Kirschberg have
become associated with the firm,

Ivey & Ragsdale announces that
William R. Adair, Jr. has become asso-
ciated with the firm.

Johnston, Barton, Proctor & Powell
LLP announces that E. Alston Ray, J.
Patrick Logan and James F. Henry
have become partners in the firm.
Meredith L. McCollum, Thomas A,
McKnight, Jr. and Keri Brooke Adams
have become associates.

Cain J. Kennedy, Raymond L. Bell,
Jr and John W. Adams, Jr. announce
the formation of Kennedy, Bell & Adams
PC with offices at 117 East Clark Avenue,
Prichard. Phone (251) 452-1321.

Leitman, Siegal & Payne PC
announces that Hubert G. Taylor has
become associated with the firm.

Lizhifoot, Franklin & White LL.C
announces that J. Bradley Powell and
William H. Morrow have become mem-
bers of the firm.

of the newly created Municipal Court of
Fayette.

ARE YOU PAYING TOO MUCH
FOR LIFE INSURANCE?

Through Drane Insurance you can purchase affordable life msurance from highly rated
insurnce eompanies. To avoid overpaving, call for a free quate on policies mnging from 100,000
up 1o 525 000,000 to compare with your current life or business insurance,

Fees & Burgess PC announces that
Jeffrey L. Roth has become of counsel
with the firm.

Steven W. Ford, David P. Martin and
James A. Abernathy, 11 announce that
the firm formerly known as McElvy &

‘West Coast Life Insurance Company
250,000 Level Term Coverage
Mule, Super Preferred
Anmial Premium

) ; AGE: 30 15 40 45 50 55 o0

Ford, PC is now Ford, Martin & G0 S118 LiLE 5140 5213 £263 §450 §773

Abernathy. PC and Jims Abernathy has Gl5 §135  SI138 $168 5290 $443 $650 §1,035
¥ J o G20 S168  SIT0 5235 §I1 §575 $863 51418

become a shareholder.
West Coast Life Insurance Company

Forman, Perry, Watkins, Krulz & ssmﬂ L.;'w:l T;l::fCu'r‘mgc
Tardy PLLC announces that Donald C. A‘:;nuf:':“;,mimm“d
Partridge has joined the firm in Jackson, AGE: 0 s 40 45 50 55 il
Mississipni. Gio 5185 S185 5230 5375 5535 5930 51,495
PP GIS §220 5220 5285 5530 5835 §1250 £2,020
Fﬁedma_ﬂ lﬂk & Blm PC G20 5285 £290 5400 S405 51,100 51,675 £2,785
*

announces that Lee T, Patterson has
joined the firm as an associate.

Gaines, Wolter & Kinney PC
announces that Julie D). Pearce has
become a partner in the firm.

Grant, Konvalinka & Harrison PC
announces that Charles G. Fisher has
become director of the firm. Offices are
based in Chattanooga, Tennessee.

Drane Insurance
Carter H. Drane

(800) 203-0365

Life Insurince * Employee Benefits = Estale Planning * Annulties
LET US FAX YOU A QUOTE

Presuisrm shewin aie bef W Gkl Dumsnes O frads. graded peemium (il poticy wifh 11, [3, md J0-yeat lovz! premhein pusnmtend,

Harrn #0011 19700 wslerarinen by West Coun Life Insrssce Crespany, B Ssameme S, San Frasciscn, (4 #0000, Presmmsm iy b

imerenasd arsanlly afer e indilal 10, 1%, sl Svear pesrasive period  lmusnce af & policy i adjer 1 ubderering. Covetige o sshisn

i yens saliios wed oominsteble pevicd I ihe seered dics By msicide or if o conleal i lsiiaked @i Tew pear f i palicy it s

swoorsil, e crmpany s |whiliny = @ by lisied i pressioe puid. Falcy beaefiin will be pooidod Taiel o e iired's oo sge ol
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London & Yancey LLC announces
that Joseph L. Cowan, Il and J.
Michael Keel have become members of
the firm.

Lord, Bissell & Brook announces that
Brannon D, Anthony has joined the
firm and will be practicing in the firm’s
Atlanta office.

Elizabeth Golson McGlaughn and
James W. McGlaughn announce the
formation of MeGlaughn &
MeGlaughn LLC. Offices are located at
804 Walnut Street, Godsden. Phone (256)
547-1009,

The Dothan firm of Morris, Cary &
Andrews LLC announces that Dan
Talmadge has joined as a partner. The
firm will now operate under the name of
Morris, Cary, Andrews & Talmadge
LLC.

Nathan & Associates announces a
name change to Nathan & Nathan PC.

Janecky Newell PC announces that T.
Scott McNally has joined the firm and
will be practicing in the Mobile office.

Nix, Holtsford, Gilliland, Higgins &
Hitson PC announces thai Jay S. Tuley
has become a shareholder.

Ogletree, Deakins, Nash, Smoak &
Stewart PC announces that J. Trent
Scofield has become a shareholder, and

Gaordon L. Blair and Jerry D.
Redmond, Jr. have joined the firm as
associales,

Winston V. Legge, Jr. and P. Michael
Cole, formerly of Patton, Latham,
Legge & Cole, announce the continua-
tion of their practice as Patton, Legpe &
Cole LLP, with offices located in
Athens.

Jason Peevy announces that he is the
managing director of the Birmingham
office of APEX Legal Support, LLC.

Rogers, Young, Wollstein, Jackson &
Whittington LLC announces the elec-
tion of partner Mike Rogers to the U.S.
Congress for Alabama’s Third District.
The firm continues operation as Young,
Wollstein, Jackson, Whittington,
Robinson & Russell LLC.

Rushton, Stakely, Johnston &
Garrett PA announces that L. Peyton
Chapman, II has become a shareholder
and R. Mac Freeman, Jr. has joined the
firm as an associate.

Shunnarah Injury Lawyers PC
announces that Darold A. Mathews has
become of counsel for the firm,

Slaten & O'Conner PC announces
that Algert S. Agricola, Jr., Mindi C.
Robinson, John S. Plummer and M.
Andrew Donaldson have become part-
ners with the firm. G. R, Trawick and

JelT Smith have become of counsel.

Stephens, Millirons, Harrison &
Gammons PC announces that Patrick
(. Nelson has become o member of the
firm.

Stockham & Stockham PC
announces that Hunter C. Carroll has
become a shareholder in the firm.

The United States Attorney’s Office,
Northern District of Alabama, announces
that John Bradley Felton has joined the
office as Assistant L. 5. Attorney in the
Birmingham office.

Wallace, Jordan, Ratlif & Brandi
LLC announces that Phillip D. Corley
and Michael J. Velezis have become
members of the firm and Heather M.
Harvill, Matthew D. Fridy and Laura
M. Jackman have become associates of
the firm.

Dennis R. Weaver and David
Madison Tidmore announce the forma-
tion of Weaver Tidmore LLC with
offices located at 200 Cahaba Park
Circle, Suite 214, Birmingham. Phone
(205) 980-6065. Page Stanley Ellis has
joined the firm as an associate,

Wilmer & Lee PA announces that D,
Ashley Jones and Richard J.R.
Raleigh, Jr. have become shareholders
in the firm and Nicole L. Stephens has
become associated with the firm. W

We can make your
child support and uncontested
divorce cases as easy as 1... 2... 3...

1. Enter the Case Information
2. Print the Documents
3. File with the Court

Child Support in Alatsarmae 2.0 creates:
# G547 - Child Suppodt Inoemation Sheeel
# G5-41 - Child Suppont Obligations
# GE-42 - Child Suppont Guldeknes
» 0543 - Child Suppod Notica of Compéance

» Cusioaty AMicianid
» Wage Wishhoickng D
s Arrearage Fepon

334-244-2983

BATTAGLIA LAW OFFICE
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Uneonesied Divorce in Alnbama 2.0 creates;
« Conilicate of Divoroe

& OS84T - Chilld Suppor informaion Sl

» C8-41 - Child Suppon Obligasons

# C5-42 - Chikd Suppor! Gustheiered

+ Wage Wanhhoicing Dinger
Al 8o ialhon g izl puibsn

Complaind for Divoros, Statemsdt of Non-Represenied Pary, Anawer snd
Walver of Defendant, Oral Dopositon, Testimony of Fiantill, Sepaation

Agreaman|, Visitation Agresmant, aivd Decree of Divorce

Ready to save time and monay?
Uncontested Divorce in Alabama 2.0....... 8595

Child Support in Alabama 2.0 ......ccc0n
Both products include our Rule 32 Child Support Calculator free!
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Sam Perry Given

Sam Perry Given, a lifelong resident of Birmingham,
died October 11, 2002, after a long and distinguished
career in law and public service. He was a graduate of
Ramsey High School, attended the Citadel in
Charleston, South Carolina, and graduated from the
University of Alabama School of Law. He served as an
officer with the 1671 Regiment, 26! Infantry
Division, United States Army in World War 11 and later
as a licutenant colonel with the 31%! Infantry Division
of the Alabama National Guard where he was awarded
the Distinguished Service Medal.

Perry was a member of the American Bar
Association, the Alabama State Bar and the
Birmingham Bar Association, the Farrah Law Society,
where he served as a trustee, and Phi Delta Phi legal
fraternity. He practiced law as a partner with the firm
of Dixon, Dunn, McDowell & Given. He later joined
Stockham Valves and Fittings, where he was associated
with the company as general counsel, and retired as
vice-chairman of the board of directors in 1989,

Perry's service to the Birmingham community was
indeed impressive, having been a member of the
Associated Industries of Alabama, the Birmingham
Business Council, the Monday Morming Quarterback
Club and Kiwanis Club of Birmingham, and a past
president of the Shades Valley Kiwanis Club. He was a
founder of the Alabama Health Council and served on
the Board of Directors of the Birmingham YMCA,
American Red Cross, and Highlands Day School
Foundation and as president of the Board of Trustees,
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St. Martin"s in the Pines
Episcopal Foundation. Perry was
a director of Wilkerson Insurance
Company and Guaranty Savings
and Loan Association,

Perry was a longtime member of St. Luke's
Episcopal Church, where he served on the vestry. He
was also affiliated with social and heritage organiza-
tions as past president of the Redstone Club and Phi
Delta Theta fraternity, and had membership in the
Country Club of Birmingham, Mountain Brook Club
and the Society of Colonial Wars in the State of
Alabama,

Perry is survived by his wife, Ellen Wilkerson
Given; sons Sam Perry Given, Jr. and Robert
Sommerville Wilkerson Given; six grandchildren;
brother William Morris Given and sister Juliet Given
Calvin.

Perry was known for his integrity, commitment to his
profession and community, and unwavering loyalty to
family and friends. He will certainly be missed by his
many associates and fniends at the bar. The executive
commitiee of the Birmingham Bar Association cele-
brates Perry’s life for his contributions to the city, state
and nation and to our beloved profession, and his fami-
ly is assured of the affection, admiration and esteem in
which he was held by the members of this association,
|

—Bruce F. Rogers, president
Birmingham Bar Association



Judge William Clinton Sullivan

Talladega County's legal community marked the end of an era
with the death of former Circuit Judge William C. Sullivan, 76,
of Lincoln. Judge Sullivan passed away on January 30, 2003,

Although best known for serving as Talladega County circuit
judge from 1958 1o 1995, Sullivan had a lengthy list of accom-
plishments during his lifetime. In 1952, at the age of 25, he was
elected mayor of Lincoln. He was elected to a second term in
1956 before being appointed 1o the bench.

A native of Birmingham, Sullivan spent the majority of his
life in Lincoln. After graduating from Lincoln High School, he
spent two years in the United States Navy, from 1944 to 1946,
He graduated from the University of Alabama School of Law in
1949, and opened a practice in Leeds before returning to
Talladega County in 1952,

He was a member of Lincoln United Methodist Church,
where he once served as chairman of the official board for five
consecutive years, He also served on the board of directors for
National Bank of Talladega from 1971 1o his death.

While on the bench, Sullivan graduated from the National
College of State Trial Lawyers in Reno in 1967, and was presi-
dent of the Alabama Circuit Judges' Association from 1974 10
1975.

He was appointed to the Alabama Pattern Jury and Instruction
Committee in 1967, and was the last of the six original mem-
bers still serving. He was appointed chairman of the committee
in 1975, and held that position until he died.

From 1975 to his retirement from the bench, he served as a
member of the Alabama Court Judiciary, and served on the state
court of criminal appeals and supreme court on special assign-
ment on VArous 0ccasions.

Following his retirement, he renewed his license to practice
law and served in of counsel capacity with the firm of Love,
Love & Love, P.C. in Talladega.

Sullivan is survived by his wife, Virginia C. Sullivan of
Lincoln; his brother-in-law, Robert Parker of Anniston; a niece,
Fran P. Quarles of Birmingham; two great-nephews, George
Tankersly and Parker Tankersly, both of Birmingham; and
NUMErDUs Cousins. | ]

—The Daily Home
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Robert L MeCurley, Jr.

Alabama Law Institute Bills

Pending in the legislature are three revisions com-
pleted by the Alabama Law Institute:

(1) Interstate Enforcement of Domestic Violence
Orders (5B. 6 sponsored by Senator Rodger
Smitherman) (HB. 42 sponsored by Represeniative
Joe Carothers);

(2) Uniform Anatomical Gift Act (SB. 99 sponsored
by Senator Ted Little and 30 co-sponsors) (HB. 28
sponsored by Representative Demetrius Newton);

{3) Uniform Residential Landlord/Tenant Act (SB.
118 sponsored by senators Bedford, Smitherman,
Dial, Ross, Penn, Benton, Ted Little, Butler,
Mitchem, and Lee) (HB. 200 sponsored by represen-
tatives Laura Hall, McLauoghlin, Buskey and Craig
Ford), see March 2003 Alabama Lawyer,

Copies of these bills can be obtained from the Law
Institute Web site, www.all. state.al.us.

The Law Institute has also been working for the last
several years on drafting a Trust Code for the State of
Alabama. It has just been introduced in the session for
familiarization. A copy can be obtained from the Law
Institute’s Web site.

Election Reform
In 2002, Congress passed the “Help America Yote

Act” which requires states to revise their election laws.

The 2000 Presidential election, plus other problems
brought to light by the Alabama 2002 election, have
brought about several election reform bills. Bills likely
to Teceive attention in the legislature are: (1)
Conforming Amendments required by the “Help
America Vote Act,” (2) Automatic Recount, (3)
Standardized Polling Hours, (4) Appointment of
Alternative Poll Workers, (5) Restoration of Rights of
Convicted Felons, (6) Voter Identification Required,

and (7) Presidential Preference Primary Election Dates.

The Law Institute has been asked to revise Alabama’s
election law during the next year.

MAY 2003

Constitutional Reform

Governor Riley's commission on the constitution of
Alabama has five 1opic subcommittees that have made
recommendations. These five areas are: (1) limited
home rule, (2) earmarking of taxes, (3) governor line
item veto, (4) requirements of super majority vote of
the legislature to pass additional taxes, and (5) recom-
pilation of the current constitution with its 740 amend-
ments. The Law Institute recompiled Alabama’s consti-
tution with its amendments in 2002. A copy can be
obtained from the Institute’s home page.

Funding Shortage

Governor Riley's initial budget reduced each state
agency in the state’s General Fund by approximately
|8.85 percent and each education recipient in the
Special Education Trust Fund by 6.34 percent.
Pay Day Loans

There is a concerted effort 10 regulate deferred pre-
sentment checks. Currently, these pay day loans charge
up to a 550 percent A.P.R. and pawn for title loans up
to a 300 percent A.P.R. (House Bill 178).

Clean Air Act

Alabama is the only state that does not have a clean
air act for buildings. One of the first bills passed by the
senate and sent to the house of representatives was the
Clean Air Act (Senate Bill 126),

Uniform Trust Code

Alabama, like most states, has statutory trust provi-
sions but relies greatly on the common law 1o complete
its trust law, Much of the trust law in Alabama Code
Title 19 dates back to acts passed over 60 years ago,
The Alabama Law Institute did revise Alabama’s
Principal and Income law, and the legislature enacted
the revision effective January 1, 2001. See Ala. Code §
19-3A-101 ef seq.

In 2000, the Uniform Law Commissioners promul-
gated the first truly national codification of the law of



trust with the Uniform Trust Code. 1t draws from common law
sources, including the Restatements. The existing statutory law
is also a source, The objective is to provide a codification of
existing law with needed reforms o meet modem needs, The
Uniform Code provides fundamental rules that apply to all vol-
untary trusts. This Trust Code contains a set of basic default
rules that fairly, consistently and clearly govern voluntary trusts.
It is a default statute for the most part because terms of the trust
instrument will govern even if inconsistent with the statutory rules,

Alabama first began work on Chapter 9, the Uniform Prudent
Investor chapter of the Code, in March 2000. After completing
this section, the committee, chaired by Birmingham attorney
Ralph Yeilding, began a review of the Uniform Trust Law in
April 2002, The commitiee has met approximately every two
months over the past three vears.

The Trust Code is divided into 11 articles:

Article 1—General Provisions and Definitions

Article 2—Judicial Proceedings. Deals with juris-
diction over a trust in any state. The place of the administration
of the trusi is the place with junisdiction over the trusice and
beneficiaries of the trust. The trust is not supervised by court
unless there is a proceeding by an interested person that invokes
the court.

Article 3—Representation. This article deals with
the issues of who may represent whom in transactions or pro-
ceedings relating to a trust. It answers the question of who may
be the agent of whom, It provides a clear rule that the trustee
represents the beneficiaries of the trust. Some of it is common
sense as a conservator represents the ward.

Article 4—Creation, Validity, Modification and
Termination of a Trust. A irust is created when property
is transferred 1o a trustee with the intent to create a trust rela-
tionship. There must be a definite beneficiary or the trust must
be a chanitable trust, or a trust for animals. It is not necessary 1o
have a trust instrument to create a trust. Oral trusts are allowed
but the standard of proof is the higher “clear and convincing
evidence™ standard. There are clear default rules that apply upon
consent of the parties to the trust or that govern a court in modi-
fying or terminating a trust. A court may apply the doctrine of
cy-pres o charitable trusts when the charitable purpose is no
longer obtainable.

Article 5—Creditors’ Claim, Spendthrift and
Discretionary Trusts. A spendthrift provision in a trust
restricts a beneficiary's creditor from attaching the beneficiary’s
interest in the trust until it has been distributed to the benefici-
ary, A spendthrift provision is created simply by general refer-
ence to “the spendthrift trust” in the trust instrument. A creditor
may not compel a trustee to make a distribution 1o a beneficiary
that is discretionary. However, a beneficiary who owes child
support, spousal support or a creditor for services provided to
protect the beneficiary's interest in the trust can't rely on the
spendthrift provision to avoid attachment of that interest.

Article 6—Revocable Trust. A revocable trust is one
in which the settler retains the power to control, amend or
revoke the trust. Property held in the trust reverts to the settler if
it is revoked. These are used primarily as a will substitute to
avoid probate. A trust is revocable unless the trust instruments
expressly provides that it is irrevocable. When the settler
becomes incapacitated or dies, the beneficiaries control their
rights under the trust and the trust is no longer a revocable trust,

Article 7—Office of Trustee. This anticle deals with
the acceptance of the trust by the wustee, bonds for the trustee
and decision-making by co-trustees. This includes rules govern-
ing compensation of trustees. It also provides grounds for a
trustee to be removed as breach of trust, lack of cooperation
among trustees, etc. A trustee may also be removed upon
request of all qualified beneficiaries showing it is in their best
interest and is not inconsistent with trust purposes. The trustee
is entitled 1o a reasonable compensation which the court may
review and change.

Article 8—Duties and Powers of Trustee. These
are the basic fiduciary obligations of a trustee. These obliga-
tions include the duty to carry out the trust and that of loyalty
which requires the trustee to manage the trust solely for the
beneficiaries and avoid conflicts of interest between the
trustee’s interest and the beneficiary’s interest. They also
include impartiality, the obligation of prudent administration to
incur only reasonable cost and apply the trustee’s special skills
when there is a reliance on these skills. A trustee may delegate
certain duties and powers but is held to a prudent standard of
appointment when doing so0. This act also contains an updated
list of specific powers of the trustee.

Article 9—Prudent Investor Rule. This article
imposes the obligation of prudence in the conduct of invest-
ments. It resembles in this respect the “reasonable person™ rule
of tort law.

Article 10—Liability of Trustees and Rights of
Persons Dealing With Trustees. This article provides
for remedies when there is a breach of an obligation by the
trustee and under what circumstances there is a right of action
by anybody. It also includes the trustee’s immunity from per-
sonal liability when doing business with others on behalf of the
trust. A trust instrument may not waive or vary any obligation
of good faith or have an exculpatory clause for reckless indiffer-
ence of the trustee.

Article 11—Miscellaneous Provisions.

Other members of the committee are: LaVeeda Battle, Douglas
Bell, Anna Funderburk Buckner, Sydney Cook, 111, Robert
Gardner, Lyman Holland, Jr., Ted Jackson, Professor Tom
Jones, Cynthia Lamar-Hart, Robert Loftin, Bruce McKee,
J. Reese Murray, I11, Bruce Rawls, and Leonard
Wertheimer, IT1.

Due to the length of this article, the discussion of the pro-
posed new Alabama Securities Act will be in a later article.

To find out more about the legislature and its members, go to
www.alisdb. legislamure.state.al. us/acas/ACAS Login.asp. To find
out more about the Alabama senate, check out
www.legislature stare.al.us/senate.himl. The house of representa-
tives' Web site is www legislature. state.al.ushouse/house himl.

For more information about the Institute or any of its projects,
contact Bob McCurley, direcior, Alabama Law Institute, P.O.
Box 861425, Tuscaloosa 35486-0013; fax (205) 348-3411;
phone (205) 348-7411; or visit our Web site at

wiwweali, state.al. its. | ]

Robert L McCurley, Jr.
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his article does not undertake to address any tension between, on

the one hand, the practice of the Alabama Supreme Court of

requiring strict comphance with Rule 39 and Rule 440,
Ala. R App.E., and, on the other hand, the mandate of Rule 1, Ala.R.App.P.,
that these rules “shall be construed 5o as to assure the just. speedy. and
inexpensive determination of every appellate proceeding on iis merits.” Rule
39 and Rule 40 are intended to produce certioran petitions that supply the
supreme court with all the information it néeds 1o analyze a claim of emor
assuming the petitioner’s representations about the record are true, and to
produce, at the snme time, petitions that reveal the probability or lack of
probability of merit of a claim of error 50 concisely and recognizably thal
the supreme court can keep apace with the staggering number of petitions
thist are filed,

Caveats

I am but one of nine justices on the Alabama Supreme Court, The discus-
sion in this article is my interpretation of Rule 39 and Rule 40 as informed
by the text of those rules and by my personal observation of the other jus-
tices” mterpretations of those rlesin actual application to the thousands of
certioman petitions the supreme court has decided since [ have been a mem-
ber. There are individoalized nuances among the justices’ respective inter-
preiations and there may be some evolution in the inlerpretations.

The emphasis of this article on the “two most common fatal defects™ in
certioran petitions does not suggest that other requirements of Rule 39 or
Rule 40} are not just as critical or that other noncompliance is not just as
fatal or more fatal. To avoid exacerbating any mis-impression that this arti-
cle has warned the bar of all of the fatal pitfalls in Rule 39 and Rule 40, this
article will not mention any of the others. In other words, the maxim
expressio unius esi exclusio alterius does por apply to this article in its
\ selection and discussion of these two common fatal defects.

Introduction

The success of a petition to the Alabama Supreme Court for a writ of cer-
tiorari to one of the courts of appeals usually depends on absolute, not sub-
stantial, compliance with Rule 39 and Rule 40, The first of the two most
common fatal defects in certioran petitions is the failure 1o invoke certiorari
junisdiction in strict compliance with Rule 3%a) I K A)-(E) and (2)(A) (bases
for certioran jurisdictuon) and Rule 39(d)3) (farm for invoking certioran
jurisdiction). The second of the two most common fatal defects is the failure
1o supply the supreme court with procedural and substantive facts in sinct
compliance with Rule 39(d}(5) (requirement and form for additonal facts),
which, in most crimunal cases and many civil cases, presupposes prior com-
pliance with Rule 39(c)(1) and Rule 40(d) (application for rehearing as pre-
requisite 1o certiorin review in most criminal cases but not in civil cases).
This article will discuss these two common fatal defects in sequence,

1868 MAY 2000



Failure to Invoke Certiorari
Jurisdiction
The function of certioran review by
the supreme court is not directly to
police the trial couris but to police the
courts of appeal (except that, in death
penalty cases, the supreme court may
redress any “plain error” (as defined by
rule and case law) commitied by either
the trial court or the court of criminal
appeals, Rule 39(a)(2)(A) and (D}).
Therefore, a certiorari petition must iden-
tify the critical error or errors committed
by the court of appeals in its holdings,
explicit or implicit, on the rulings by the
trial court; and the petition must couch
each such error in terms of one or more
of the six bases for certiorari jurisdiction
specified in Rule 39(a)(1)(A)-(E) (five
bases available in any type of case) and
Rule 39(a)(2) A) (one extra basis avail-
able only in death penalty cases). The
petition may aver that
1. The decision by the court of appeals
erronecusly “initially hold[s] valid or
[alternatively] invalid a city ordinance,
a state statute, or a federal statute or
treaty, or imitially construfes] a control-
ling provision of the Alabama
Constitution or the United States
Constitution,” Rule 39(a) 1){A); or

2, The ermor by the court of appeals
“affect[s] a class of constitutional,
state, or county officers,” Rule
39(a)(1)(B); or

3. The error by the court of appeals
requires a “decision ... [on] a material
question ... of first impression in
Alabama)” Rule 39(a)( 10 C); or

4. The holding by the court of appeals
“conflict|s] with prior decisions of the
Supreme Court of the United States,
the Supreme Court of Alabama, the
Alabama Count of Criminal Appeals,
or the Alabama Court of Civil
Appeals,” Rule 3%(a)(1)(D}; or

5. The erroneous holding by the court of
appeals results from its following a
controlling Alabama Supreme Court

case that should be overruled, Rule
39(aM1YE); or

6. The trial court or the Court of Criminal
Appeals has committed a “plain error”
that “*has or probably has adversely
affected the substantial rights of the
petitioner,” who has been sentenced to
death, Rule 39(a)2)(A) and (D).

The petition must cite apt authority
and provide factual and legal explanation
for every claim that a court of appeals
has committed an error and must explain
the applicability of each basis for certio-
rari jurisdiction under Rule 39(a)
invoked to obtain redress of that error,

The Rule 39(a)( 1 (D) conflict-with-
binding-precedent basis for certiorari
Jurisdiction does nof include conflicts
with court rules, statutes or even provi-
sions of the Alabama Constitution or the
United States Constitution! If a holding
by a court of appeals conflicts with one
of these sources of law, any error in the
holding must be couched in terms of one
or more of the other bases of certiorari
jurisdiction or in terms of conflict with a
binding precedent by one of the appellate
courts specified by Rule 39(a) 1)(D) either;

|. Construing the rule, statute, or consti-
tution in a way favorable to the peti-
tioner; or

2. Stating a rule of construction of rules,
statutes, or constitutions which would
require a ruling favorable to the peti-
tioner pursuant to the rule, statute, or
constitution (for example, the plain-
meaning rule might require an appli-
cation of a statute favorable to the
pelitioner); or

3. Requiring the courts to obey rules,
statutes, or constitutions or forbidding
courts 1o usurp the prerogatives of the
legislature.

In short, to couch an error by a court
of appeals in terms of the Rule
39(a)( 1)(D) conflict-with-binding-prece-
dent basis for certiorari jurisdiction, the
petitioner must allege and demonsirate
that the holding of the court of appeals
conflicts with binding case law prece-
dent. The conflict must be demonstrated
as specified in Rule 39(a)(1)(D)1. or 2.
and in Rule 39(d)(3)(A) or (B) to like
effect.

If a court of appeals does not issue a
published opinion or an unpublished
memorandum which expressly states a

holding adverse to the petitioner, but if
the court of appeals could not have
entered its judgment without tacitly or
imphicitly holding against the petitioner
erroneously on some critical issue, then,
to couch the erroneous tacit or implicit
holding in terms of a Rule 39(a) basis for
certiorari jurisdiction, the petiioner must
first explain, by reference to procedural
and substantive facts properly included
in the petition pursuant to Rule 39(d)(5),
why and how the decision by the court of
appeals tacitly or implicitly contains the
erroneous holding. Rule 3%(a)( 1)(D)2,
Such an explanation can be accom-
plished by identifving and explaining the
critical issues presented to and decided
by the irial court and argued 1o the court
af appeals.

Every holding by a court of appeals
that the supreme court would need 1o
hold erroneous in order to reverse the
judgment of the court of appeals must be
couched in terms of one or more of the
Rule 39(a) bases for certiorari jurisdic-
tion. For instance, if a court of appeals
were to hold, first, that the petitioner’s
objection to evidence was insufficient to
preserve error, second, that the evidence
was admissible anyway, and third, that,
even if the objection was sufficient and
the evidence was inadmissible, neverthe-
less, the error in admitting the evidence
was harmless, then every one of these
three holdings would need to be couched
in terms of at least one of the six bases
for certiorari jurisdiction in order for the
supreme court to grant the petition and o
review the claims of error; for, unless afl
three of the holdings were erroneous, the
decision of the court of appeals would
have to be affirmed.

Failure to Supply Procedural
and Substantive Facts

The supreme court does not already
have the record or the briefs filed in a
court of appeals when the supreme court
receives a petition for a writ of cerfiorari.
The entire function of the petition is (o
persuade the supreme court to gef the
record and to review it. Without proce-
dural and substantive facts supplied
either by a published opinion or an
unpublished memorandum decision by a
court of appeals or additional facts prop-
erly supplied by a certiorari petition, the
supreme court, when it receives the peti-
tion, has no information whatsoever
about the merits of the case, the motions
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or objections by the parties, or the rul-
ings by the trial court. Without that infor-
mation from some source, the supreme
court cannot know whether the coun of
appeals has erred. Whatever the issue,
the supreme court needs the facts which
create the issue. If the issue is or may be
preservation of error, the supreme court
needs the procedural facts of such preser-
vation or non-preservation C the substance
and timing of the objection or motion, the
arguments presented or critically omitted,
and the ruling by the tnal court.

To rely on facts not included in either
a published opinion or an unpublished
memorandum decision by a court of
appeals, the pettion itsell must include
those facts in strict compliance with Rule
39(d)i(5), Rule 39(c)(1), and Rule 40§d)
and (e}, The supreme court will not con-
sider any facts not contained in one of
these three exclusive sources: a pub-
lished opinion by the court of appeals in
the petitioner’s case, an unpublished
memorandum decision by the coun of
appeals in the petitioner’s case, or the
petitioner’s own statement of facts
included within the petition itself in stric
compliance with Rule 39(d)(5), Rule
39e) 1), and Rule 40(d) and (¢}, Rule
39(d)(5) expressly says so.

The petitioner’s statement of facts, 1o
avail the petitioner, must fulfill three car-
dinal requirements. First, each fact stmted

must be supported by a reference to the
pertinent portion of the clerk’s record or
the reporter’s transcript. Rule
30(d)SMA), (B), and (C). Second, the
statement of facts must be included with-
in the petition itself, “The siatement of
facts shall not be incorporated or adopted
by reference from any other document,
including the party’s own brief in support
of the petition.” Rule 39{(d)(5). Third, if
the petitioner has, by requirement or by
choice, (see Rule 39(c)(1) and Rule
40(d), applied for a rehearing before a
court of appeals, the statement of facts
must consist of, and only of, a verbatim
reileration of the facts, or additional or
comected facts, “presented to the court of
appeals in the application for rehearing”
together with “a verification that this
statement of facts 15 a verbatim copy of
the statement presenied to the court of
appeals in the application for rehearing.”
Rule 39(d}¥5)A) and (B) (emphasis
added). The word “copy™ does nor con-
note any sort of exhibit or annex to the
certioran petition. Rather, the word
“eopy” connotes the process of copying,
word for word, the contents of the state-
ment in the application for rehearing
from that document and into the petition
itself. See Rule 39diSHA).

Conclusion
The likelihood is remote that a lawyer
will file a successful certioran petition

without undersianding
every word of Rule
39 and Rule 40
and the
interaction
between
and il!!'ll:ll'l!._l
the many
TEtllliﬂ‘l'l.ll."ﬂlﬁ.
The likelihood
of success is nearly as

remote if the lawyer has not acquired
or does not acquire this comprehensive
understanding before the appellate
process has even begun in the case,
While the supreme court makes some
exceptions for non-compliant petitions in
extraordinary cases, the exceptions are
too rare and too unpredictable for any
petitioner to risk failing to comply
absolutely with Rule 39 and Rule 40. W
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n 1999, Alabama’s first civil law notarial statute became law. Since then the law
has been exiensively revised, and Alabama is believed to have the model code
for other states, except Florida, which do not have civil law notarial statutes.
(See Alabama Code, § 36-20-50, et seq.) The new statutes became effective on
September 26, 2001.

The legislative intent was to create the position of civil law notary in Alabama and to
give the power of appoiniment to the Secretary of State to appoint experienced attor-
neys to serve in that capacity. Such office-holders in other countries are known as
notarie publico, “Latin notary,” or nafar in many developed and developing nations.

A civil law notary—rather than simply serving as a witness to the signing of docu-
ments or verifying the identity of the signatory, as a notary public would do—has the
power toissue “authentic acts”” An authentic act is, effectively, a lezal opinion regard-
ing the facts set forth in and surrounding the document—not merely the signatures, Yet
the authentic act is accorded a presumption of correciness and is entitled to the same
deference and validity as an order issued by a state agency or a state judge.

For example, a will executed as an authentic act serves as confirmation by the civil
law notary that (a) the terms of the will are legal and will be given full force and effect
by the state; (b) it was executed properly; (¢} the testator fully understood exactly what
he was signing; and (d) the testator had the requisite testamentary capacity.

Similarly, an agreement between two corporations, such as a merger and acquisition,
or a commercial transaction, which is executed as an authentic aet, not only will (a}
establish the agreement between the parties, but also establish that (b) the agreement is
lawful and legally binding; (¢} each corporation is in good standing, whether domiciled
in Alabama, another state, or abroad; (d) the corporate officers executing the agree-
ment have the legal capacity to enter into the agreement; and (e) the parties have the
financial means io pursue and accomplish the terms of the agreement.

The civil law notary’s findings with respect to these issues and any other facts thag
may be included n the authentic acl are entitled to a presumption of correctness, similar
to the factual findings of a state judge in 155uing an opinion or order, The evidentiary
effect of such a statutory presumption is to shift the burden of proof in any litgation
concerning the substance of the authentic act. One who chooses to dispute the facts cer
tified by the civil law notary in an authentic act must produce clear and convincing evi=
“dence to rebut the existence of facts presumed to be accurate under the statute.
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Civil law notaries may not authenticate
matters in controversy. They may, how-
ever, certify facts not in controversy or
be called upon to issue findings of fact
with regard to particular maiters in con-
iroversy.

Civil law notaries in other nations enjoy
a well-camed reputation for objectivity,
neutrality, legal experience and skill. In
Spain, for example, one who wishes to
challenge the factual certification by a civil
law notary must file a separate declaratory
getion in court to have it set aside.

Civil law notaries, unlike notaries pub-
lic, are appointed for life, subject to good
behavior. §36-20-52, They represent the
transaction, not the parties, and all appli-
cants for appointment 1o the office of
civil law notary in Alabama must be
practicing attorneys with not less than
five years of experience. Applicants for
appointment as civil law notaries are
required to receive special training, are
regulated by both the Secretary of State
and the Alabama State Bar, and are sub-
ject to discipline, sanctions or expulsion
from the roll of civil law notaries for
improper behavior.

With respect 1o a commercial transac-
tion, which the civil law notary certifies
as an authentic act, the civil law notary is
legally liable for the value of the entire
transaction if it is determined that his
factual findings are wrong or inaccurate,

Civil law notaries, while new and
unique in Alabama and Florida (see
Alabama Secretary of State Reg. 820-6-
1-.01, et seq.; Fla. Admin. Code 1C-18-
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001, ef seq.), represent an international
and historical tradition of non-adversarial
representation, combined with a record-
ing function in Latin countries, as well as
many non-Latin countries.' The civil law
notary owes a duty to the transaction,
rather than to a party. He or she provides
services o “interested parties” rather
than to “clients.” As a result of this dis-
tinctive mode of legal representation, the
Latin notary is a model of impartial,
multi-party counseling. In the United
States, in contrast, the notary public
developed into a purely clerical function,
which it remains today,

This non-adversanal, impartial mode
of representation traces its history (o
ancient Rome.” Roman tabelliones were
private individuals who wrote and kept
wills and other documents, With the
decline of the Roman Empire came the
decline of the Roman tabelliones. During
the 1Uth through 12th centuries,
medieval notaries gradually returned to
the Roman model of the tabellio.
Eventually, the Germanic groups devel-
oped a semblance of the modern-day
notary. He kept the authentication func-
tion, but not as a public official—as a
private legal professional.

The development of the modem notari-
at began in earnest in 1228 in Bologna,
ltaly, with the opening of the Scuola de
Notariato, The most influential notary of
the period was Rolandino, who published
his Suma Artis Notariae, in 1234, Italy,
France and Spain have had notarial laws
since the 13th century.

The contemporary Latin notary 15
defined by the International Union of the
Latin Notariat (the “UINL") as “a legal
professional specifically designated to
attest the acts and contracts that persons
celebrate or perform, to draft the docu-
ments which formalize the latter, and to

give legal advice to those who require

the services of his office.”
An Alabama civil law notary, like his

historical forebears in other countries,

aintains each and every authentic act

ie has ever issued, including the exhibits
‘appended to it, in his “protocol.”’ The
- civil law notary’s protocol must be main-

tained in a fireproof location. It must
contain an original or certified photocopy
of each of his authentic acts in date
sequence, along with onginals or certi-
fied photocopies of any supporting or
related documents. The protocol must
contain or be accompanied by an index

to its contents in date order. Each entry is
required to identify the party or parties
who paid a fee 1o the notary, and the
amount of the fee.

A civil law notary's protocol must be
available for inspection by the Secretary
of State during regular business hours,
and certified copies of any documents
contained therein must be furnished to
the Secretary of State upon request. The
contents of the protocol are otherwise
considered confidential and will be made
available only to parties who have a legal
interest in a particular transaction.

State regulations also make provision
for the transfer of the protocol of an
Alabama civil law notary to the custody
of another civil law notary in the event of
such notary’s suspension or cessation of
practice as a civil law notary. Every
Alabama lawyer appointed a civil law
notary in this state muost file an annual
report of his activities and provide the
Secretary of State with the name and
address of another civil law notary
designed 1o assume his protocol in the
event of suspension of or cessation of
practice.

While the civil law notary (or “Latin
notary”) is used in many countries as the
only authorized entity to conduet real
estate transactions and record them, this
is inapplicable to the United States
because of the existence of governmeni-
run recording systems and private title
Insurance.

The immediate need for civil law
notaries is seen in cross-border and inter-
national legal transactions for everything
from domestic relations to all manner of
commercial transactions. In the 70 other
members of the UINL, the drafting and
execution of contracts, corporate resolu-
tions, releases, powers of attorney, com-
mercial transactions, and a host of other
business documentation as authentic acts
provide counsel for the foreign party to
the transaction with an increased level of
comfort in that they will be receiving
documentation from the other side of the
transaction in the United States from an
official in whom they can have great
confidence, and in forms that they readi-
ly recognize, appreciate and utilize with-
in the format of their own legal systems.

Similarly, various aspecis of family
law will be simplified. Where pre- and
post-nuptial agreements, marital property
settlements, proof of paternity, mariage,
and adoption, and like matters are
THE
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memorialized in authentic acts, they
should be readily recognized in UINL
member nations and given full faith and
credit by their legal systems.

The concept of the civil law notary
represents nothing less than a major
philosophical shift in our common-law
adversarial way of doing business'in the
United States, In UINL member coun-
tries, the civil law notary has been, for
centuries, an efficient, neutral “counsel
to the transaction,” rather than counsel (o
one party as against another. The adop-
tion of this system, with some revisions
and recognition of previous methods of
handling legal transactions, in Alabama
and Florida not only will promote better
cross-cultural understanding and efficien-
cy on the international business level, bul
may also serve as 4 new paradigm for
neutral and less costly business and con-
iract counseling in Alabama.

The UINL maintains a high level of
interest in the efforts of Alabama, Florida
and a few other states, to create a Civil
Law Notariat in this country. The
National Association of Civil Law
Notaries (“NACLN") was formed as an

umbrella organization for the Civil Law
MNotariat in this country. As such,
NACLN has been admitted to the UINL
as an observer—the first step toward full
membership—and expects to be accord-
ed full membership within a matter of
only a few years.

UINL officers from a variety of UINL
member nations have attended civil law
notarial training in Florida and have
shown a keen interest in developing an
American tradition of the Civil Law
Notariat in the United States.”

While civil law notaries were estab-
lished in the late 19905 to meet the
increasing demands of foreign parties o
domestic and international business
transactions, we may look forward to
expansion of this concept in state domes-
tic practice as well.

Endnotes

1. Members of the Intemnatienal Union of Latin Notariats
for "UINL"| include: Alabama, Argentina, Austria,
Belgium, Benin, Bolviz, Brazil, Burking Faso,
Camaroon, Canada, Cantral Africa, Chile, Colombia,
Cangn, Costa Rica, Croatia, Cuba, Crach Republic,
Dominscan Republic, Ecuador, Bl Sahador, Estonia,
Flaeida, France, Gabon, Germany, Greece, Guatemala,
Guinga, Haiti, Honduras, Hungary, Indonasia, taly,

L&y

Wvory Coast, Japan, Letana, Lithuania, Luxembourg,
Mali, Malta, Mexico, Mosaco, Morocco, Nicaragua
Nigaria, Pasama, Paraguay, Peru, Poland. Romania,
Russia, San Martin, Senegal, Slovakia, Slovenia,
South Africa, Spain, Switzerland, Togo, Turkey,
Uruguay, the Vatican, and Vanazusla

Matavet. Padro A, "Counsed for the Situation: The Latin

Motary, a Hestorica! and Comparative Modal,” 18 Hasimgs

fintl Andf Compa L. A, #3, pp. 389, 382 (1335)

CF. Massa, Maria Evalina, “Comparison of the
System of Rules of Societies.in the Countnes
Membars of the UINL™ [UINL, Busnos Aires,
Argenting, 2001—]

Boyd F. Camphell

Boyd F. Campball practces in
Mompomesy, He served as chair
of the intamational Lany Secton
al tha Alabama State Bar from
000 to 200F. He is a dinector ol
o 1l Mational Aszociation of Gl
Law Notastes ard ol the Alabama
Associiion af Chal Lew Nolanes

Ronald G. Neiwirth

Fanald G, Nemvirth practices in
Nami, Florida, He ks chairman al
the Natinal Associztsn of Cvil
Linw' Nodarles and a directar of
the Florida Association of Ceal
Law Motariea

For more information,
including an application, visit
www.law.ua.edu/limtax

LL.M. Program in Taxation
August 2003 - July 2005

+ Taught through distance learning to classrooms
tentatively planned in Auburn, Birmingham, Dothan,
Florence, Gadsden, Huntsville, Livingston, Mobile,
Montgomery, Scottsboro, and Tuscaloosa.

+ Expert instruction by faculty members of The
University of Alabama School of Law and well-known

practitioners.

+ Classes meet Wednesday nights from 6:00 - 8:00
p.m. and Saturday mornings from 9:00 - 11:00 a.m.

Application deadline: June 1, 2003

To request an application, contact:
Admissions Office, LL.M. in Tax
The University of Alabama School of Law

Box 870382

Tuscaloosa, AL 35487-0382
Phone: 205-348-5440
Email:admissions@law.ua.edu or limtax@law.ua.edu

THE UNIVERSITY OF ALABAMA SCHOOL OF LAW
Serving the Legal Profession
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The LandAmerica 1031 Exchange Advantage.

Successful 1031 exchanges require financial arrangements that are completety and properly

safeguarded. LandAmenica 1031 Exchange Services 15 backed, on every transaction, by its parent

company, LandAmenca Fmancial Group (NYSE, symbal LFG), the country’s premier group of Chﬂﬂgr?&

national title insurance companies, LandAmerica 1031 Exchange Services has been in
the 1031 game for years and we know all the rules, Call us or visit our Web site and ask

for our convenient and complete package about keeping vour 1031 exchanges safe.

i ! Robert S. Caliento * Michael Riddle
‘ 1%?1n£dﬁ$eesgrgsﬁ 2200 Woodcrest Place, Suite 330

Birmmghanm, AL 35209
Phone: (800) 831-6807
wierelandam.com/103 1

LtuiAineeics b o regitered trademark of LancAmeries Fenard sl Group. inc
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ALABAMA STATE BAR

PROGRAM HIGHLIGHTS

The Solo & Small Firm Committee will sponsor additional
technology programming. There will be a half hour on The
State of Technology in the State Courts, a half hour on The
State of Technology in the Federal Courts and an hour on
The State of Technology in the Law Office, with a panel dis-
cussion to be led by George Huddleston of Birmingham.

The Alabama State Bar and the Alabama Lawyers Association
join to present three programs:
A A Century of Progress: A Tribute
to African-American Lawyers in Alabama”
A “Practical Tips from the Bench:
Things Every Lawyer Must/Should Know”™
A “Federal Procedure Updates™
Speakers include federal judges Myron H.Thompson ancd
LW, Clemon and state court judges Aubrey Ford, Eugene
Verin, Marvin Wiggins and Herman Thomas.
Technology is prominently featured with
exceptional programs:
A "Emerging Technology in Federal and State Courts
and in the Law Firm®
A “Taking Trial Presentations to the Next Level by
Incorporating Sight, Sound and Emotion in the
Courtroom”
A The Solo & Small Firm Committee will sponsor:
= The State of Technology in the State Courts
by Mike Carroll (ADC)
*» The State of Technology in the Federal Courts

* The State of Technology in the Law Office with
a panel discussion to be led by George Huddleston
of Birmingham
A The VLP annual seminar will feature federal Judge
W. Harold Albritton, ML

Wednesday, July 16

ALL-DAY CLE

“How to Persuade with Power and Influence”
Rob Sherman

Lawyer, author and founder of the Sherman
Leadership Group. Rob Sherman leads this
power-packed seminar on negotiation and presentation
skills, Whether a seasoned professional or a new associate,
today's competitive marketplace demands more effective
communications. This is where you will learn how to make

it happen.

Thursday, July 17

BENCH & BAR LUNCHEON

Dennis W, Archer

Join your colleagues in being a part of history
as the first African-American elected to serve
as president of the American Bar Association
shares his pride in his profession. Archer, the former mayor
of Detroit and a past justice of the Michigan Supreme Court,
will bring his thoughts and insight on his presidential agen.
da to Alabama lawyers,

" Friday, July 18

OPENING PLENARY

James W. McElhaney

Used judiciously, humor can be a great tool in
the courtroom. You won't want to miss this
session with this distinguished scholar in trial
practice and lecturer in trial advocacy. McElhaney also serves
as senior editor and columnist for Litigation, the journal of
the ABA Section on Litigation. See why “make “em laugh” can
sometimes make good sense.

Saturday, July 19

MORNING CONVOCATION

Millard Fuller

Miltard Fuller is founder of Habitat for Human-
ity and president of Habitu for Humanity In-
ternational (HFHD). Since Habitat's founding,
his leadership has helped forge Habitt into a worldwide
Christian housing organization with more than 625,000 pec-
ple now having safe, decent, affordable shelter due to Habitat's
work around the world. Fuller received the Medal of Freedom,
the Harry S Truman Public Service Award, and the Martin
Luther King, Ir. Humanitarian Award. Hear firsthand about his
outstanding leadership and contributions toward meeting the
goal of eliminating poverty housing worldwide,




ALABAMA STATE BAR

SCHEDULE AT A GLANCE

ALL CLE PROGRAMS ARE OPEN TO ALL REGISTRANTS.

The section programs have been designed to interest both practitioners who occasionally handle a matter in a
particular area of the law, and those who concentrate most of their practice in that area. The presenters reflect the
unigue age, gender, racial and geographical diversity of our ever-changing bar association. This year's programming

has been designed to meet the increased complexity of our members' need to stay abreast of many topics in

today’s society, With careful planning, most attorneys can satisfy their entire 12-hour CLE requirement for 2003.

We hope you enjoy learning as well as taking advantage of the many opportunities lor socializing
with associates and making new friends during your stay in Mobile.

Wednesday, July 16, znm

8:00 am - 5:00 pm
Annual Convention Registration
8:30 am - 4:45 pm
CLE Seminar;
Fhe Skills Every Lawyer Needs:
How to Persuade with More
Peoneer andd Influence
Rob Sherman, esq,
Sherman Leadership Group
Karr & Sherman
Columbus, Ohio
8:00 am
CLE Registration and Coffee
8:30 am - 11:45 am
Part I: Negotiation Skills
11:45 am - 1:15 pm
Lunch on your own
1:30 pm - 4:45 pm
Part 11: Presentation Skills
2:00 pm - 4:00 pm
Board of Bar Commissioners'
Meeting
4:00 pm - 5:00 pm
MCLE Commission Mecting
Disciplinary Commission Meeting
3:00 pm - 5:00 pm
Legal EXPO 2003
Early Bird Preview

Thursday, July 17, 2003
7:30 am - B:45 am
Alabama Law Foundation
Trustees’ Breakfast
8:00 am - 5:00 pm
Annual Convention
Registration
Legal EXPO 2003

2:00 am - 10:00 am
FIRST SERIES OF
CLE PROGRAMS
“Workers' Compensation
Update: 20037
Worrkers” Connpensation Section

“Alabama Open Mectings &
Reconds Act: What Public
Officinls Need to Know™
Commtunications Law Section

“Corporate Corruption:
Keeping Your Client
Cut of the Line of Fire!”
Business L Section

=2003 Update: Administrative Law®

The 20035 Eugene W, Carter
Medallion Award
Admyinistrative Law Section

10:00 am - 10:15 am
BREAK
Visit Legal EXPO 2003

10:15 am - 11:15 am
SECOND SERIES OF
CLE PROGRAMS

“Tax and Trust Issues for Elders”
Elder Law Section

“Toxic Torts, Mold Litigation
and State Commuon Law Causes
of Action”

Environnmental Lawe Section

“Federal Procedure Update”™

Alabama Law Institute Coundcil
Meeting

11:15 am - 11:30 am
BREAK
Visit Legal EXPO 2003

11:30 am - 12:30 pm
THIRD SERIES OF
CLE PROGRAMS
“Practical Tips from the Bench:
Things Every Lawyer Must/
Should Know”™
Alabama Launers Assocfation
Judictfal Concil

“Practical Pointers AND the
Latest Legal Developments
Designed for BOTH the
Regular and Only Occasional
Labor Law Practitioner™
Labaor and Employment
Letter Section

(Continued on next page)
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ALABAMA STATE BAR

Thursday, July 17, 2003
(Contfrned from previons fyage)

*Trial Presentation Technology
Renders Results: Taking Trial
Presentations to the Next Level
By Incorporating 'Sight, Sound &
Emotion’ in the Courtroom”™

“Real Estate Issues in the Probate
Estate and Current Developments
In Property Law”

Real Property, Probate & Trust
Lany Section

Attorneys’ Insurance Mutual
of Alabama, Inc. Annual Meeting

12:30 pm - 2:00 pm
BENCH AND BAR LUNCHEON
Featured Speaker:
Dennis W Archer, Detroit
President-clect
American Bar Association
SPECIAL PRESENTATIONS
= Alabama Law Institute
Legislative Awards
= ABICLE Award
« Judicial Award of Merit
= Alabama State Bar Award of Merit
» Alabama State Bar Pro Bono Award

Z:15 pm - 315 pm
FOURTH SERIES OF
CLE PROGRAMS
*A Century of Progress:
ATribute 1o African-American
Attorneys in Alabama”
The Alabama Lawyers Association
amd the Alabama State Bar

“successful Rehearing and
Certiorari in the Alabama Courts”

“Review of Interlocutory Orders:
A Roadmap”®

Appellate Preactice Section

“Coal Bed Methane Gas”

(hl, Gaas & Mineral Law Section
“Considerations in Measuring
Commercial & Personal Damages”

*Volunteer Lawyers Annual
CLE Program”

Vilunteers Lawyers Program
of the Alabama State Bar
3:15 pm - 3:30 pm
BREAK
3:30 pm - 4:30 pm
“Hot Topics in Alabama Evidence™
Criminal Justice Section
“Professionalism in the Workplace:
Shattering the Glass Ceiling—
How Much Remuains®
Womien's Section
*2003 Update:
Administrative Law"
Administrative Law Section
Alabama Young Lawvers' Section
Business Mecting
4:30 pm - 5:30 pm
Criminal Justice Section Reception
5:00 pm - 6:30 pm
VLP Reception
Administrative Law Section
Reception and presentation of the
2003 Eugene W, Carter
Medallion Award
6:30 pm - 9:00 pm
ANNUAL MEMBERSHIP RECEPTION
“Mardi Gras Redux”
Hosted by the Mobile Bar

Association and the Alabamea
Starte Barr

Friday, July 18, 2003

....... TEERERRE R E e

7:30 am - 8:45 am

EARLY MORNING BREAKFASTS

« Christian Legal Society

* Farrah Order of Jurisprudence/
Cirder of the Coif

* Jones School of Law Alumni

¢ Birmingham School of Law
Alumini

= Vanderbilt University School
of Law Alumni

* University of Virginia School
of Law Alumni

« Howard University School
of Law Alumni

* Tulane University School
of Law Alummni

* Past Presidents’ Breakfast
= The Alabama Laryer
Board of Editors

8:00 am - 3:00 pm
Annual Convention Registration
Legal Expo 2003

8:30 am - Noon
KIDS' CHANCE GOLF SCRAMBLE

9:00 am - Noon
FIFTH SERIES OF CLE PROGRAMS
FEATURED PLENARY SESSION
“Planning 1o Win: Discovery and
Persuasion in the Courtroom”™
Speaker: James W, McElhancy
Houston, Texas

Noon - 2:00 pm
ANCHORS AWAY WITH 151 -
CHILDREN'S PARTY

12:15 pm - 2:00 pm
THE MAUD MCCLURE KELLY
AWARD LUNCHEON
Winnient's Section and the
Alabama State Rar

12:15 pm - 2:00 pm
THE ALABAMA LAWYER
ASSISTANCE PROGRAM
LUNCHEON
Afabama Lawyer Assistance
Program

2:15 pm - 3:15 pm
SIXTH SERIES OF CLE PROGRAMS
“Domestic Relations Update 20037
Family Law Section

2:15 pm - 4:15 pm
“Emerging Technology in
Federal and State Courts and
in the Law Firm"
Solo and Small Firm Practitioners
Committee of the Alabamaea
State Bar

3:15 pm - 3:30 pm
BREAK

3:30 pm - 4:30 pm
SEVENTH SERIES OF
CLE PROGRAMS
“Litigating Technology Disputes
for the General Practitioner”




2003 ANNUAL MEETING

“Update on Intellectual Property
Law for the General Practitioner”™

{including the Alabama
Trademark Act)
Intellectual Property Law Section

4:30 pm - 5:30 pm
INTELLECTUAL PROPERTY LAW
SECTION RECEPTION

5:00 pm - 6:00 pm

FAREWELL RECEPTION
HONORING FRED D, GRAY
Entertainment: Joseph Mitchell &
SUITE— A Jazz Configuration
Co-bosted by the Alabama
Lawryers Association, Vernon £
Crawyford, Bay Area Bar and the
Alabama State Bar

6:00 pm - 7:30 pm

UNIVERSITY OF ALABAMA
SCHOOL OF LAW ALUMNI
RECEFTION

CUMBERLAND SCHOOL OF LAW
ALUMNI RECEPTION

7:30 pm

“TASTE OF MOBILE" RECEPTION

Saturday, July 19, 2003

IR R R R R R E R EENENENRENENRSEH:SHSEHNRH:ESHNEHSHEH;NJ;.

8:00 am - 9:00 aum

CIRCUIT BREAKFAST

Join bar commissioners, judges
and colleagues from your circuit
for an informal breakfast
pet-together

9:15 am - 11:15 am

MORNING CONVOCATION -
LAWYERS RENDERING SERVICE
Speaker: Millard Fuller

Founder of Habitat for Humanity
and President of Habitat for
Huminity International (HFHT)

SPECIAL PRESENTATIONS:
* Special Local Bar
Achievement Awards
= Kids' Chance Scholarships
* Recognition of 50-Year Members
= Installation of Officers
* Legal EXPO 2003 Prize Drawings

11:15 am

BOARD OF BAR COMMISSIONERS'

MEETING

KIDS’ CHANCE (;()Lb SCRAMBLE

Join us fl‘.ll“:tl'l aftern

person's Hife. Sign up to pl:}' in the 'Jth.'mnl.ul Kids’ Chance Golf Scramble on Fnd:v July 18, 2003, from B:30 am to 12:30 pm.

The Kids' Chance Scholarship Fund provides scholarships for children who have had a parent killed or permanently and totally
dizabled in an on-the-job injury. Kids' Chance was established in 1992 by the Workers' Compensation Section. Since then we have
awarded scholarships to 104 students, many of whom would not be able to attend college without our help. In 1975, Pell grants
would cover up to 84 percent of a low-income student’s college costs. By last year, that amount had dropped 1o 39 percent

If you arc unable o play in the tournament, please consider sponsoring a hole. The Workers' Compensation Section appreciates

YOUr Support.

GOLF SCRAMBLE ENTRY FORM

Linda Pope, chair

Name
Address
City State ZIP Code__
Office Telephone Home Telephone Handicap
Individual Player $125 S Please make checks payable to: Kids' Chance Scholarship Fund
Hole Sponsorship $250 & ORplease bill my credit card: O VISA O MasterCard O AMEX
Hole Sponsorship & 1 Player Slot ~ $350 § Card No.
Hole Sponsorship & 4 Player Slots  $600 § Expiration Date

TOTAL ENCLOSED  § e

If you do not have a team, you will be paired with another player.
For further information, contact Tracy Daniel at 800-354-6154.

i
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HOTEL RESERVATION INFORMATION

Adam’s Mark Hotel - Mobile - Reservation Request
Online Registration Available at www.alabar.org

To ensure that you receive the guaranteed room rate, you must reserve your room no later than JUNE 13, 2003,
Requests received after this date will be honored based on room and rate availability. Reservation requests must be
accompanied by a deposit equal to ONE NIGHT'S ROOM RATE PLUS 12% OCCUPANCY TAX.

This deposit will be applied to the last night of the reservation.

THE HOTEL RESERVATION FORM MUST ACCOMPANY YOUR ANNUAL MEETING
REGISTRATION FORM AND SHOULD BE RETURNED TO THE ALABAMA STATE BAR

MName

Firm

Address

City State ZIF Code

Business Telephone

Arrival Day/Date Departure Day/Date
Number of Rooms __ Number of Adults Number of Children
CHECK ROOM TYPE PREFERENCE: O Single, $110 O Double, $120 O Triple, $130
O Cuadruple, $140 O One Bedroom Suite, $175
SPECIAL REQUESTS: O King Bed O Two Double Beds O Roll-Away Bed (510 per night)
O Wheelchair Accessible Room Q crib No Charge) D‘ Nonsmoking Koom
Other:

Mo charge for children under 18 when sharing room with parents and using existing bed space.

O 1 have enclosed a check payable to Adam's Mark Hotel - Mobile in the amount of
ONE NIGHT'S ROOM RATE PLUS 12% OCCUPANCY TAX.

O Please charge ONE NIGHT'S ROOM RATE PLUS 12% OQOCCUPANCY TAX to the following credit card:
O visa O MasterCard O Dpiscover O American Express O carte Blanche/Diner's Club

Card No. Expiration Date

Mame of Credit Card Holder

Card Holder's Signature

I understand that [ am liable for ONE NIGHT'S ROOM RATE PLUS 12% OCCUPANCY TAX which will be covered by my deposit
in the event that | do not arrive, cancel less than 48 hours prior to arrival or depart earlier than scheduled.

CHECK-IN TIME is after 3:00 p.m. CHECK-OUT TIME is noon.

CANCELLATION POLICY: Cancellation or modification of reservation must be made at least 48 hours prior to arrival to avoid forfeiture
of deposit. Ask for and retain cancellation number until you receive refund of deposit or credit to credit card. Guaranteed reservations are
held (without occupancy) for one night only and not the entire length of the stay. All hotel accounts are subject to credit armngements at
time of registration and payable at departure,

MAY 2003



ADVAN CE REGISTRA'IION FORM

Advance registration forms MUST BE RECEIVED NO LATER THAN JUNE 30, 2003. Online registration available
at www.alabar.org. Cancellations with full refunds may be requested through noon, Thursday, July 3, 2003.
PLEASE PRINT

Name (as you wish it to appear on name badge)
Check categories that apply: QO Bar Commissioner Q) Past Presidemt O Local Bar President O Justice/udge

Firm Office Telephone
Adlcdress
City Stare _ ZIP Code

Spouse/Guest Name/Children
Please indicate any dictary restrictions: O Vegetarian O‘ Other:
Please send information pertaining to services for the disabled What is the pature of the disabiliy? O Auditory O Visual O Mobility
REGISTRATION FEES (A lrmited mumber of redfuced registration fee scholarsbips are aoailable Contact the Alatwima State Bar for detadls )

Advance Registration By June 13 After June 13 Fees
___Alabama State Bar Members  Wednesday-Saturday programming $250.00 $300.00 §
___ Alabama State Bar Members  Thursday-Saturday (No Wednesday programming) $195.00 $285.00 5
____Alabama State Bar Members  Wednesday Program ONLY (Opticnal evenis not incloded)  $150.00 § 200,00 $
__ Full-Time Judges Wednesday Saturday programming $125.00 $150.00 5
___ Pull-Time Judges Thursday-Saturday (No Wednesday programming) 5 97.50 $147.50 )
__ Full-Time Judges Wednesday Program ONLY (Optional events not included)  § 75.00 £100.00 5
__ Attorneys (admitted w
har § years or less) Wednesday-Saturday programiming $ 12500 $150.00 5
___ Attorneys (5 vears or less)  Thursday-Saturday (No Wednesday programming) § 97.50 $147.50 1
___Attormeys (5 years or less) Wednesday Program ONLY (Optional events not included)  § 7500 §147.50 $
___ Non-Member ({Does not apply to spouse/guest of registrant) §300, 00 $350,00 5
TOTAL REGISTRATION FEES 5

OPTIONAL EVENT TICKETS
Thursday, July 17, 2003 No, of Tickets Cost

___ Bench & Bar Luncheon — LY $15.00 ¢ca. 5
___ Membership Reception/Mardi Gras Redux == & $35.00 ea, b
{Cash bar, children 12 or under arc free)
Friday, July 18, 2003
___ Christian Legal Socicty Breakfast —r N/C ]
___ Farrah Order of Jurisprodence/Order of the Coifl Breakfast == @ S1500ea 3
___ Birmingham School of Law Breakfast E— it $12.50 ca. 5
_ Howard University School of Law Breakfast = @  $11.00ca. $
___Jones School of Law Breakfast — i $10.00 ea. 5
_Tulane University School of Law Breakfast == w $15.00 ea. 5
___ Vanderbile University School of Law Breakfast i, i $£15,00 ea. ]
___ University of Virginia School of Law Breakfast i @ §15.00 ca, $
__ Alabama Lawyer Assistance Program Luncheon = @ $15.00 ea, 5
___ The Maud McClure Kelly Award Luncheon === i $25.00 ea. 3
___ Anchors Away with 151 Children’s Party (Ages 4 - 14) — @ N/C s
{Note: One adull per family must ammend ) ___ Adults ___ Children
___ President's Reception (Limit of two tickets per registrant) — i N/C 5
___ University of Alabama School of Law Reception S—t] L $25.00 ca §
__ Cumberiand School of Law Reception — i $25.00 ca. ]

Saturday, July 19, 2003
— Circuit Breakfast — @ $5.00 ea. 5
TOTAL EVENT TICKETS

TOTAL FEES TO ACCOMPANY FORM ]
APPROPRIATE PAYMENT MUST ACCOMPANY REGISTRATION FORM.
Payment by check or credit card is requested. Checks for registration/tickets should be made payable to the Alabama State Bar
OR Please bill my credit card: Q visA O MasterCard O AMEX Card No.
Cardholder's Signature Expiration Date

MAIL REGISTRATION FORM & PAYMENT TO: 2003 Annual Meeting, Alabama State Bar, P O. Box 671, Momigomery, AL 36101
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Law Firm May

Not

"Fire” Present Client And

Then Sue Him

Question:

“1 have found myself in a situation where my oppo-
nent in litigation contends that Firm ONE must with-
draw from representation of a long-time client, A, for
whom we have acted as general counsel, due 1o an
alleged conflict of interest under Rule 1.7 of the new
Rules of Professional Conduct which became effective
January 1, 1991. I would appreciate receiving a confi-
dential opinion from you as to whether we can take
advaniage of the comments to Rule 1.7 and withdraw
from representing client C and continue to represent
client A under Rule 1.9,

“The situation arose when | filed suit on behalf of
our long-time client A against B, an Alabama general
partnership, and its general partners, C and D, for
breach of a construction contract and a fraud in the
inducement and during performance of the contract,
We also alleged a patiern and practice of frand based
on other jobs handled by D who was overseeing the
construction work for B. C did not get involved with
the construction project and did not commit any of the
alleged fraud and is not claimed to be part of a pattern
and practice. C is only included in the lawsuit by virtue
of being a general partner in B, and thus liable for the
acts of B,

“Shortly after filing suit, 1 learned that another
lawyer in our firm, Jane Doe, was representing C on a
one-time matter which was totally unrelated to the liti-
gation. This is the only time we have represented C.
The unrelated matter involved preparing the necessary
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legal documents for a condominium development. The
condominium project was not connected in any way
with the project out of which the construction lawsuit
arose. Different entities were the owners of the two
projects and different people were involved in each
project. The only connection of C with the construction
project was that it was a general pariner of the owner
of the construction project, B, a general parinership.

“Legal work on the condominium project for C com-
menced in April 1989, For several years prior to this
date, Firm ONE had acted as general counsel for A. In
September 1989, A entered into a construction contract
with B for a project which was not in any way related
to the condominium project. In November 1989, client
A asked us questions concerning the construction con-
tract. We periodically thereafier gove A advice con-
cerning its rights under the construction contract,
Matters deteriorated between A and B and in
November 1990, A asked us 1o file suit against B. C
was included as a defendant in the lawsuit since it was
one of the general partners of B. Suit was filed
November 13, 1990. In late November 1990, we dis-
covered the potential conflict concerning C. We imme-
diately notified A and C of the situation. We received
verbal consent from both A and C to continue our rep-
resentations in the respective matters.

“In January 1991, we were advised by counsel for C
(Firm TWO) that C was withdrawing its consent to our
representing A in the construction litigation because
we had not fully informed C as to the extent of the
potential conflict, This was surprising since C had a



copy of the Complaint and had in-house lawyers on staff,
Nevertheless, C insisted that we withdraw from our representa-
tion of A in the construction litigation but continue to represent
C in the condominium project. C contends we must withdraw
from representing A because of Rule 1.7 of the Rules of
Professional Conduct and cites a portion of the comments
thereto (under subtitle *Conflicts in Litigation') which state:

‘Ordinarily, a lawyer may nol act as advocate against
a client the lawyer represents in some other matter,
even if the other matter is wholly unrelated.’

“Since the matter involving C is wholly unrelated to the con-
struction litigation, it seems to me that other comments to Rule
1.7 control how this claimed conflict could be resolved. The
second sentence in the second paragraph of the Comments
under ‘Loyalty to a Client” states:

*Where more that one client is involved and the
lawyer withdraws because a conflict arises after repre-
sentation [has been undertaken], whether the lawyer
may continue to represent any of the clients is deter-
mined by Rule 1.9.

“Rule 1.9 would not seem to prevent us from continuing to
represent A in the construction litigation, if we withdrew from
representing C in the condominium project, since the construc-
tion litigation has no relationship or connection to the condo-
minium project.

“This resolution of the asserted conflict was mentioned to
C’s counsel who responded by citing Wolfram’s Hornbook on
Modern Legal Ethics and the California bankruptcy case In re
California Canners and Growers, 74 B.P. 336 (1987). The
cited authority stated that in the situations involved in the
authority, the lawyer could not choose between clients as o
who he would represent. However, the bankruptcy case seems
to be distinguishable from our situation since the two matters
involved here are totally unrelated and since the case deals with
the old code. Additionally, the portions of Welfram cited talk
about simultaneous litigation which we do not have in our situ-
ation. Moreover, the references seem to be at odds with the
Comment section to Rule 1.7 cited above which seems to
require withdrawal from representation of at least one client but
allows continued representation of another if such would not
violate Rule 1.9,

“Thus, the question presented is whether we may withdraw
from representing C in the condominium project and continue
to represent our long-time client A in the construction litigation
where C is a defendant by being a general pariner of B, or
whether we must do what C wants and withdraw from repre-
senting A in the construction litigation and to continue to repre-
sent C in the condominium project, or whether we should do
something else. We would appreciate your confidential opinion
as to what we should do in this situation and whether we can
withdraw from representation of C and continue to represent A
in the construction litigation.”

Answer:

Your representation of client A in the construction litigation
is directly adverse to client C and for that reason you must

withdraw from representing A in that matter. You may continue
to represent A and C in other matters totally unrelated 1o the
construction litigation. Additionally, you may not, by discontin-
uing your representation of C, take advantage of the less sirin-
gent conflict rule regarding former clients and thereby continue
1o represent A,

Discussion:

Rule 1.7 of the Rules of Professional Conduct provides the
following:

“Rule 1,7 Conflict of Interest: General Rule

{a) A lawyer shall not represent a client if the repre-
sentation of that client will be directly adverse to
another client, unless:

(1) the lawyer reasonably believes the representation
will not adversely affect the relationship with the
other client; and

(2) each client consents after consultation.”

As pointed out in the Comment to Rule 1,7, “loyalty is an
essential element in the lawyer’s relationship to a client.” In the
situation where a lawyer takes part in litigation against an
existing client “the propriety of the conduct must be measured
not 50 much against the similarities in litigation, as against the
duty of undivided loyalty which an attorney owes to each of his
clients.” Cinema 5, Ltd. v. Cinerama, Inc., 528 F.2d 1384, 1386
(2d Cir. 1976).

Much more latitude is permitted with respect to litigation
against a former client. In this regard, Rule 1.9 of the Rules of
Professional Conduct provides the following:

“Rule 1.9 Conflict of Interest: Former Client

A lawyer who has formerly represented a client in a
matter shall not thereafter:

{a) represent another person in the same or a substan-
tially related matter in which that person’s inlerests
are materially adverse to the interest of the former
client, unless the former client consents after consul-
tation; or

(b} use information relating to the representation 1o
the disadvantaged of the former client except as Rule
1.6 or Rule 3.3 would permit or require with respect
to a client or when the information has become gener-
ally known.”

Here the emphasis is on the similarities in the litigation (a
substantially related matter), and use of client confidences to
the disadvantage of the former client.

In the instant situation, there is no guestion that you could
not continue to represent both client A and C in non-substan-
tially related matters while at the same time representing A in
litigation against C. Rule 1.7 does not permit such divided loy-
alty unless the conflicting interest will not adversely affect the
relationship of the other client and each client consents.

The more difficult question is whether you could cease to
represent client C, thus relegating C to former client status and
thereby take advantage of the former client rule (Rule 1.9,
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Indeed, the Comment to Rule 1.7 seems to indicate that such a
procedure would be ethically permissible. The second paragraph
of the Comment provides that, “Where more than one client is
involved and the lawyer withdraws because a conflict arises after
representation, whether the lawyer may continue to represent any
of the clients is determined by Rule 1.9 We do not believe that
this Comment was intended, in situations such as this, 1o allow the
lawyer 10 disregard one client in order to represent another client.
To hold otherwise would do great harm to the principle of loyalty
which is bedrock in the relationship between lawyer and client.

We find support for this view in United Sewerage Agency v,
Jelco Ine, , 646 F2d 1339, (9th Cir. 1981) where the Count held
that:

“The present-client standard applies if the attorney
simultaneously represents clients with different interests.
This standard continues even though the representation
ceases prior to filing of the motion to disqualify. If this
were nol the case, the challenged attomey could always
convert a present client to a ‘former client’ by choosing
when to cease o represent the disfavored client.” (Supra
at 1345, N.4, citing, Fund of Funds Led. v. Arthar
Anderson & Co., 567 F. 2d 225 (2d Cir. 1977).

For the above reason, it is our view that you must cease your
representation of A in the litigation that is directly adverse to your
client C. [RO-91-08] B

~ Important Reminder About Your
Continuing Legal Education Requirement

toaamend foport 2 hours of CLE
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“Miss Liz Is Here!”’
A Lawyer Who Makes a Difference

Tw vellow paint on the one-story, L-
shaped building 18 peeling. To the
side of the building are basketball
courts that sit on broken cement with
crooked hoops and no nets. Once the
schoal for black children, before 1973
when Clinton schools were integrated, the
huiling sits behind the West End housing
project m Clanton. Today, it is home to
Clanton’s Head Start program and “Project
GEAR™ (Group of Examples Adnutting
Reality). The idea behind Project GEAR is
thal even though vou can't take kids out of
their environments, vou can give them
altiematives. Project GEAR was created by
Elizabeth Humphrey Huntley and her
childhood friends, Tommie Agee, Darryl
Bravis and Clirence Momow, Project
GEAR shows how a few people, with the
help of o gurring community, can make
the wiorld o betier place,

Liz Huntley, & 1997 graduate of the
University of Alabama School of Law and
a 1993 graduate of Aubum University, was
five vears old and living in Huntsville,
Alabama when her mother, a drug addict,
comnuited suicide, Living with her father,
the drug dealer who supplied her mother
and others, was not an option. Liz was
placed in the care of her grandmother,
Anmie Pearl Braxton, who lived in the West
End neighborhood of Clanton. Liz mostly
lived with her grandmother but her early
yedars wene mundated with visits from
DHR soeial workers who would shiow up
at Liz’s school and tell her, once agnin, that
it was time for foster care. Such moves
occurred when Liz's uncle, Annie Pearl
Braxton's son and a paranoid-schizo-
phirenic, became violent and abusive. Liz's
uncle’s epasodles upsettled the lives of all of
those around him.

Whien she was six and it was time for
Liz 1o start school, ber grandmother put
Liz on the public school bus and told her 1o
get off ut the Clanton Elementary: School.
Years lnter, Liz realized that her prand-
mather, who could not read, sent Liz off
alone because she was ashamed of being
asked 1o fill out and complete forms she
could not read.
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The bus pulled up in front of the sprawl-
ing elementary school and Liz got off,
blending into the crowd of excited chil-
dren. AlL save Liz, were walking in with
parents, In 1978, wheniLiz started first
grade, Clanton's population was 20 percent
black. There were two black children in the
elementary school. Liz watched mothers
leading theirchildren to o bolletin board
inside the school] look on'the board until
they found the child’s name and proceed
off 1o the room number bisted. Liz looked
up and down.the board unftil she saw her
name. She was in Miss Jopes's class. Liz
found Miss Jones's room, walked in, and
sat down.

Miss Jones came over to Liz and said,
“Well, darling, where are you suppose to
be 7t

“Right here,” responded Lz,

“Where is your mother?

“I'm here by myself?"

In response o Miss Jones's questions,
Liz explained how she had ridden the bus
to school and found her room. She held out
papers to Miss Jones, “Here are my immu-
rization forms.”

Miss Jones smiled a1 Liz, *It’s nice ©
meet you, Elizabeth Humphrey. 1 think you
are gaing 10 be one of the smartest students
I"lhever haye."

That year Miss Jones helped Liz in large
and small ways. When class pictures were
tnken and Liz had no money to buy a set of
pictures, Miss Jones bought them for her.
When the cluss performed plays and other
skits and the children had to bring props
and costumes, Miss Jones brought Liz’s.
To this day, Miss Jones bakes Liz's favorite
pie (strawberry) for ber birthday. When Liz
and her hushand, Tony, went to the hospital
to have their se¢ond child. Sara Beth, Miss
Jones Kept their older daughier, Ada Ruth!
When Projec L GEAR was first getting under-
waty, Miss Jongs donated 510,000 of reading
program materals for the GEAR kds.

When Liz was in high school, her grand-
mother became ill with eancer and was
unable to care for Liz. There were no other
family members in Chilton County, To
avoid Liz having to leave Clanton, Liz's

BY FAMELA H. BUC)

minister and his wife, Elijah and Ruth
Giood, adopted her. She moved to their
home in the country, outside of Clanton,

Liz's story is not complete until you talk
to Reverend Elijoh Good, As Liz says
whenever you usk her how she does what
she does, “You golta know my diddy.™

Reverend Good met Liz when she was
eightyears old and she came to his church,
The World's Church of the I.I"ﬁﬂg God. He
saw a spark in her. From that mament for-
ward, Reverend Good encouraged and
cajoled Liz—Whether it was getting her o
assume a leadership role in church activi-
ties, giving heradyice shout college
(*Make A's and BS" ¢ Be a young lady,”
“To have a friend, B @ friend,”) or helping
her with law school homework (*'Da swhat
is wise' ). What was the main advice
Reverend Good pave, and still gives, Liz?
“When you have something, the burden is
on you to give back.”

Liz was bright and excelled in school,
Throughout her Clanton education, weach-
ers saw Liz's abilities and helped her m
special ways. Liz's eighth-grade ieachen,
Miss Jean Miller, routinely sent Liz to
other classrooms throughout the school (o
give a book repon Liz had wntten, or 1o
tell about some other project she had com-
pleted. In her senior vear of high school,
Miss Ellison, Liz's calculus teacher, came
up 1o Liz al the beginning of the school
year and said, “"Congratulations! You've
qualified for AP Calculus!™

There was a problem,
though. Only five kids
had qualified for the
class and the school
could not afford w
have a sepamte class
for just five students.
Miss Ellison agreed 1o
teach a special class
that would meet,
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Emmitt Smith, Rod Rutledge, Pat Dye,
Bobby Humphrey, and Jay Barker). Each
surmmer about 150 kids participate in the
summer football camp. Darryl helps run
the football camp, shuttling “all of Selma™
(Liz's words) up for camp.

This past year 140 kids participated in
Project GEAR's tutoring programs, [n
addition to helping the kids with their day-
to-day homework, GEAR offers special
tutoring for kids taking the high school exit
exam and college-board exams. GEAR
summer activities include career training,
where GEAR kids spend a day af various
offices and work sites in and around
Clanton, including banks, Durbin Farms
and Peach Park. Leadership, public speak-
ing and etiquetie classes are part of the
GEAR curriculum. Every year, Projec
GEAR holds an annual dinner during
Black History Month, featuring a catered
dinner and an opportunity for the Kids 1o
practice their etiquette and poise. Speakers
at past dinners have included Judge U.W.
Clemon, Justice John England and
Demetrius Newton. Project GEAR, using
buses obtained by the superintendent of
Chilton County schools, takes GEAR kids
on college turs to Alabama, Auburn,
Alabama A & M and others.

GEAR has outgrown its one-room
home in the old segregated school house
and is renovating a store-front in “crack
alley.” As Liz says, “This is exactly the
neighborhood we want to be in.” With
donations, GEAR was able to buy the
property for its new home. Volunteers
from the Clanton community are helping
renovate the cavernous space that previ-
ously was home to gangs. The Clanton
city electrician, Randol Waits, has donated
his time to re-work all of the wiring in the
building, Wal-Mart has donated supplies,
Alabama Power has donated a heating
and cooling unit, #nd dozens of Clanion
residents and GEAR board members
spend their weekends pulling down
decayed dry wall, blasting out rotten tile
loor, putting up new dry wall and paint-
ing. The new facility will have a special
room—"the college room,” where kids
will prepare for college boards, As Liz
says, “1 want these kids to feel special
when they enter this room. | want them 10
know that all things are possible.”

Liz Huntley's life is busy. She has a
solo law practice. She is the mother of
two young girls. A former Aubum cheer-
leader, she is intimately involved in her
husband, Tony's, cheerleading gym,

Central Alabama Cheer. Yet, she joyously
puts in many hours each and every week,
and has for years, for the GEAR kids.
Currently, Liz is involved with other lead-
ers in Chilton County to create a “Family
Resource Center,” which will coordinate
all of the services families may need.
When asked Why?, Liz explains;

“Time and again there were people
there who believed in me and helped me.
They didn't have to. If they had treated

1 badly because | was at school with-
out a parent, or | lived in the projects, or
I didn’t have the nght clothes, 1 probably
would have become a drug dealer. 1'd
probably be dead by now. When you
show someone that you believe in them,
you can make all the difference in their
lives. There are lots of angels down here,
Everything is possible with God, | am
just an example of God at work.” B
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Aesop's Fables were not written
for children —

They were written to help
leaclers improve their lives and
the lives of the people those
leaders serve. Aesop’s fables coax
leaders to make choices between
sch tlutlg,s as grl.'n.l and BV,
arrogance and humility, and
selfish indifference and
COMPAsSIon.

Papantonio’s new release, with
foreword by Robert E Kennedy,
Ir., explores the details of the
timeless wisdom left by Aesop.
He invites lawyers to think
about character qualities that
we should both revere and revile
in leaders.

Fapantonio shows how
Aesop's wisdom can benefit
lawyers in their role as leaders.
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Lawyers Render Service

- To clienls
- To the public
= To the profession

YOUR LOCAL
BAR ASSOCIATION

Alabama State Bar President Fred D. Gray of Tuskegee has chosen as his theme
“Lawyers Render Service” and is issuing a special invitation to all local and specialty bar
associations to join him in this statewide positive public image campaign.

The Alabama State Bar has developed a series of logos that will be used on all bar
correspondence, in all publications and at any bar event during this year. Your bar

association is invited and encouraged to participate in a similar manner.

Please complete and return the form below to receive your own association’s
personalized logos to use for this purpose.

Association Title

Address

City/State/Zip
Contact person

Telephone E-mail

RETURN FORM TO: Susan Andres, Alabama State Bar, 415 Dexter Ave., Montgomery, AL
136104 or e-mail information to sandres@alabar.org.
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I; ns In Purchasing

'-RM CA

BY MICHAEL A, KIRTLAND

ver the past few years the government, elder Gare practitioners and private citizens
hm'e awakened to the prospect of growing old. Regardless of how they feel about
ir inevitable aging, they have also recognized the significant cost involved in
it an aging population. For the government, this recognition involved a concerted
d on at least in part by lobbyists from the msumnce industry, (o control esca-
8 0f government-funded nursing home care. Through a senes of Medicaid nurs-
glegislation, it has become clear thatthe government recognizes il cannot pay for
are for an increasingly large elderdy population. The result is that recent
& hil o subtle encouragement toward privale long-temm care insurance as the
Lproblem of caning for the elderdy. For its part, the Alabama State Bar has
Fvalld need for long-term care insunince and now offers such a policy for its
11§ paper discusses the vanous aspects of long-tenn care insurance that should
pricr to purchasing a policy of coverage, whether the reader is doing so for
{, or us an advisor 10 a client considering such a purchase,
L{jl‘lg'-tfm\ gl insurance is an area undergoing significant and constant change, As a
relatively new form of insurnce coverage, the terms and conditions of long-term care poli-
cles vary widely and are being revised rapidly as experience with the insured population
creates a data base o determine payout patterns. Beginning as essentially an unregulated
ares, older long-term care policies provided litthe benefit to the insured compared to cur-
rently issued policies. In addinon, the terms and conditions of the policies widely vaned.

While this 15 sull true 10 some extent, as payout expenence developed, and especially
since the federal govermment has become more involved in long-term care insurnce, poli-
cies wre becoming more sinndardized, although along a vanety of models. Cenain muni-
mum stundands now exist in such coverage. As one would expect, cost is a consideration
1 the terms of the policy, and the old mile of thumb that less expensive equals less quality
1% normally, found 1o be true in long-term care insurance as well
Tax Qualification

Federnl health care legislation requires certain standardized benefits in order 1o make a
long-term care insurance plan “1ax qualified”” This tax gualification allows a portion of
long-term care insurance preminms o be wax deductible on federal income mx retums,
Many states, including Alabama, have provided state income tax benefits for such plans.
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arn uuhwdua] pohcy Group policies are generally :mplu:,rc: pm—
vided plans, or offered to closed affiliated groups, such as the
Alabama State Bar. They are more likely subject to federal regula-
tion and ERISA requirements. Unfortunately, some companies are
still selling non-qualified plans for long-term care insurance. So,
the very first question that should be asked is: “Is this a qualified
plan™" All qualified plans will have a required statement on the
first page of the policy stating that the policy is intended to satisfy
the requirements for a tax-qualified policy.

Levels of Care

When we think of long-term care, we tend 1o think of nursing
home care. But, this is not necessarily the case. In fact, long-term
care covers a variety of levels of care, including nursing home
care, assisted living facility care and home health care. Also
included is a division between skilled care and non-skilled care.
When considering purchase of a policy, care must be taken 10
ensure the insured is getting what they believe they are purchas-
ing, as some policies only pay for instilutionalized care where
skilled nursing care is required, while other policies provide for a
broader variety of care, including home health care,
Approximately 15 percent of long-term care is provided in a nurs-
ing home setting. A policy that includes home health care is likely
more expensive than a policy only providing for nursing home
care, but may be much more valuable to the client. Do not assume,
however, that home health care means round-the-clock nursing
care given at home as a substitute for nursing home care. [t is not.
Home health care includes skilled or non-skilled care 1o assist a
primary care-giver, such as a spouse or adult child, Generally,
home health care is an option in long-term care policies.
Depending on the policy, the home health care benefit may be the
same amount per day as the nursing home amount, or commonly,
it is a percentage (usually 75-80 percent) of the nursing home care
cap.

Some policies permit unskilled and unlicensed individuals to be
paid as home health care providers. Others require that the
provider be licensed and regulated, including registered nurses or
licensed practical nurses (RN's and LPN's) or that the care be
obtained from a licensed health care agency. Other major differ-
ences available in long-term care insurance policies include:

* companion care (providing “relief”" for the family pnmary
care giver);
= adult day care plj'.n:nls
e w:dmuuaqmrunuururn YrEVIOU:

requiring long-term ca:rc. such as Alzheimer’s disease, often do not

begin with a hospital stay.
Daily/Monthly Payment

How the policy pays 15 another issue in selecting long-term care
insurance. Some policies pay a flat daily amount. Others pay actu-
al cost up to a certain dollar limit. Most policies set a daily limit
{such as $100 per day) for care, while more flexible policies set
payment limits on a monthly basis. This permits payment of high-
er daily fee amounts when continual daily care is not required. For
example, a daily policy limit of $100 per day would pay only that
amount for each day of patient care. A monthly aggregate policy
would permit payment of 53,000 per month, regardless of actual
daily cost. So, a working spouse could pay $125 per day for week-
day care for a disabled spouse, permitting the working spouse to
keep his'her job and income stream. A daily rate policy would
result in $550 of uncovered costs each month, while the monthly
aggregate policy would pay the entire cost of $2,750 for a month
of Monday-through-Friday care,

Benefit Period

Typically, long-term care policies are written either as “unlimit-
ed” policies or “limited” policies. In a limited policy, the policy
itself will specify the maximum period of benefits payable under
the policy, in months or years of benefit. This maximum benefit
may also be specified in terms of dollars paid out (benefit maxi-
murm) instead of benefit period limits,

The average stay in a nursing home is 2.4 years, Typically, time-
limited policies will be for three-, four- or five-year maximum
benefits. This time period is determined by the period of time the
insurer is required to payout benefits for long-term care, and is an
aggregate of all payout periods of time. But, remember to consider
that most long-term care is outside the nursing home,

The unlimited benefit period policy is more expensive, since the
insurer’s liability is for the life of the insured, not for a limited
penod of benefits.

Joint Policies

An increasingly common, and popular, form of long-term care
insurance is the joint policy. This type of policy insures both
spouses under one policy. Typically, this type of policy is less
expensive than two separaie policies with the same amount of ben-
efits. %wgﬁwnmof:t:mpuhqmuyu!hwuw
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might, for example, provide for a maximum three years of care for
the husband, while providing six years of care for the wife.
Elimination Period

The elimination period is the penod of time under long-term
care prior to the policy providing benefits. Typically, this period is
#ero to 180 days, with costs varying accordingly. While some poli-
cies might have longer periods of elimination, they should be
avoided. Often clients choose a 60- or 90-day elimination period
based on Medicare mles which permit skilled nursing care for a
maximum of 100 days for persons over 65. The elder law advisor
should be aware, however, that Medicare-paid stays lor skilled
nursing care of 100 days are relatively rre, The most restrictive
long-term care policies will not permit periods of long-term care
pad for by Medicare to be counted toward the elimination penod
of the policy.

Waiver of Premium/inflation Protection

The younger a client is when purchasing a policy, the less
expensive will be the monthly premiums. But, a policy whose
maximum benefits seem reasonable 1oday, if purchased by a rela-
tively young client (45-55 for example), may be woefully insuffi-
cient in providing coverage 20 or more years from now when the
coverage is actually needed. To protect against this, most insur-
ance policies provide (though often at additional cost) an inflation
protection provision, The formula for determining the inflation
protection may vary, Some policies provide a set percentage
increase in protection annually (5 percent for example), Others
provide an inflation increase tied (0 an index of costs such as the
consumer price index,

Long-term care insurance is intended to cover periods of dis-
ability requiring extensive skilled or unskilled care. Typically, the
care is needed for more elderly clients, but the possibility exists
that a relatively young client who purchases a long-lterm care poli-
cy may become unable to work. Still, the premiums must be paid
to maintain the policy, Most, though not all, policies, provide for
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waiver of premium after # certain period of time based upon bene-
fits being collected. Typically a 90-day period is required for the
waiver of premium benefit to apply. though longer periods are also
found. Other options abound. Caveat emptor should be the motto
in reviewing a long-term care insurance policy.

Amount of Coverage

How much is enough? The simplest answer is “as much as you
can afford” But that’s not much help in committing to a particular
policy. The true answer is “that depends.” It depends on a variety
of factors, financial, social and medical

Family medical history must be considered in determining the
need for long-term care insurance. Certainly a family history
including Alzheimer's discase or other debilitating discase cries
out for greater coverage. In advising the client concerning long-
term care insurance coverage, the advisor must make significant
inguiry into the family health history.

Other non-financial factors 1o be considered include the size and
closeness of relatives who might be willing to care for the client in
the event of disability, though this factor should be considered
with care. Clearly a single person without close family as a source
of care 1s in more need of long-term care coverage than a married
person with a large family of social workers and nurses, On the
other hand, the client must carefully consider not only who might
provide long-term care, but how willing or able those persons are
to pm\fide such care. Simply saying “my kids will take care of
me"” may be the sign of wishful thinking on the client's part. The
willingness of a person to care for an elderly or disabled fumily
member is often tempered not only by the personality of the
potential caregiver, but also that of the potential caregivers spouse
and higther family. Additonally, even a very sympathetic family
member, ready to freely provide assistance, may be hampered in
their ability to do so by their work situation or their own family
fnances.

Ideally, long-term care insurance should be purchased as part of
a comprehensive financial plan, including estate planning, insur-
ance planning and other care considerations. The need for long-
term care insurance is partially dependent on the financial situa-
tion of the client. Not only will the client’s financial situation have
an impact on the ability to pay for long-term care insurance, but
also for the need for that insurance.

What are the assets of the chemt? The more significant the finan-
cial asseis of the client, especially those income-producing assets,
the less the need for long-term care insurance 1o pay for care.
However, curment assets are always subject to reduction or even
elimination due to a vanety of circumstances, including divorce,
lawsuit, natural catastrophe, eic. Unless the client is very wealthy,
self insurance is a risky proposition.

Income of the client is an important factor, both in the ability to
ay for IunL term care insurance and the need for it In devising o
k care plan, only those income streams which will survive

. !‘he dl.‘n"l.bt]lt‘r of the client (Social Security, pension and retirement

funds, other vested assets) should be considered. Remember that
income from work will cease if the client becomes disabled. Be
conservative in considenng income available. Often financial plan
ners, especially those selling insurance or investment plans, pro-
vide pictures of the client’s financial future using inflation indexes,
expected gains in value, efc., which paint a very positive financial
picture for the Ffoture. It is real dollars that count, though, Consider
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dependents in determining what 1mpap:t lDIIg*tEl'Ill care costs
will have on finances.

While Medicaid is an alternative to long-term care insurance,
it is a drastic alternative. The legal and insurance industry trend
is against qualifying for Medicaid. Congress in recent years has
passed legislation indicating its strong disfavor of attempting to
divest assets in order to qualify for Medicaid. Congress has rec-
ognized the federal welfare system is unable to care for the
increasing elderly population of the nation, and the increasing
length of lifespans. In addition, tax considerations have been
provided for long-term care insurance which further indicates
that Congress in heavily in favor of private funding of long-term
care needs, especially through insurance.

Age and Health Factors

As with any insurance, the younger it is purchased, the less
expensive it tends to be. With long-term care insurance, there is
a low-end point, below which long-term care is generally not
cost effective. The first “break point” for most policies tends to
be age 50. At and after age 50, the cost of the policies begins to
increase in a direct line with the age of the insured. Some argue
that the “time value of money™ says you're better off waiting to
purchase long-term care insurance and investing the money
elsewhere until a later age. This idea has two major flaws, First,
in almost all cases, the dollars which should be spent on long-
term care insurance are not saved and invested elsewhere, but
rather simply disappear into the typical spending habits of the
client. The client may have “saved™ $10-15,000 over a ten-year
period by not buying long-term care insurance, but at the end of
the ten-year period, not only do they not have the investment
return from that $10-15,000, they don’t have the original funds
either. Secondly, even assuming the health of the client remains
good, each year after age 50 increases the premium cost to the
client. Statistically, the dollars “saved” by not buying long-term
care insurance earlier are eaten up in the increased preminms
when the insurance is at a later date.

All insurance policies are based on statistical information
about payout rates. In long-term care insurance, health is a fac-
tor in that statistical base. But the health concern issues in long-
term care are very different from the health concern issues for
health or life insurance, Factors which are heavily considered in
health and life insurance, such as lifestyle, family history of
cancer, eic. are of less concern for long-term care insurance,
Rejection or rating for life or health insurance does not neces-
sarily mean rejection or rating for long-term care insurance. A
previous incident of cancer, for example, is a high negative for
life or health insurance, often resulting in lack of insurability. In
determining insurability for long-term care insurance, such a
previous incident of cancer might be only a nominal factor, as
cancer tends not to lead to long stays in nursing or assisted liv-
ing facilities. Don’t let your client reject the idea of applying for
long-term care insurance based on difficulties s/he may have
had in obtaining life or health insurance.

Income and Estate Tax Issues

While an important estate planning issue, long-term care insur-
ance has little impact on income and estate taxes, except indirect-
ly. Most of the impact that long-term care insurance does have is

care insurance prmmums based upon: aga and other factors. The
law permits a deduction as part of Schedule A Medical Expenses
for long-term care. A 50-year-old individual, for example can
deduct $430 of long-term care insurance premiums as a medical
expense, while an individual over 71 can dedoct 52,860, As
with all medical care expenses, deductibility is subject toa 7
percent floor prior to deductibility.

The client should check with his employer concerning avail-
ability of long-term care insurance provided through employee
benefits. Depending on the individual situation, the premiums
paid for long-term care insurance, deducted from employee pay-
checks, may qualify as pretax dollars. Attorneys providing
counsel to corporations should be aware of the tax deduction to
the business for long-term care insurance premiums provided to
employees as compensation. For self-emploved individuals,
long-term care insurance premiums are a qualified expense under
the Medical Savings Accounts (MSA) available to self-employed
individuals and small businesses with less than 50 employees.

Long-term care benefits are not included in the estate of an
individual at death. While there is no direct benefit to an indi-
vidual's estate tax situation for long-term care insurance, it cer-
tainly can have a very positive indirect benefit, Without long-
term care insurance, depletion of estate assets during a lifetime
for an individual requiring long-term care can be drastic and
rapid. Consider a couple with $500,000 in assets, where one of
the two individuals requires long-term care. Realistically, even
figuring the return on investment of the half-million dollars, the
entire sum could easily be consumed in six to seven years, leav-
ing even the best crafied estate plans meaningless at the time of
death. This assumes the entire amount is available for invest-
ment. Typically, individuals in this wealth bracket have much of
their wealth tied up in the family home, and possibly a vacation
home or time-share, resulting in less assets available to produce
income. The result of this is that in only two to three years, the
family home might need to be sold in order to provide income
to pay necessary long-term care expenses and living expenses
for the healthy spouse.

Long-term care insurance, while a relatively new insurance
product, is one that is rapidly becoming increasingly important
in an overall estate plan. It is a major planning vehicle for the
government in attempting to reduce the spiraling cost of med-
ical care, and a vital tool in ensuring the financial stability of
our clients as they grow older. Each of us, whether for our own
personal benefit, or for the benefit of our increasingly older
clients, should become aware of what it is and how it fits into
our plans for the future. ]

Michae! A. Kintland iz a salo practitioner in Monigamery, Ha
received his J0 from the Jones School of Law and his LLM i tax-
ation from the University of Alabama School of Law, He &5 @ mem-
ber of the Eider Law Committee of bath the Amarican Bar
Azsociation and the Alabama State Bar He curently senves as the
vice-chair of the ABNs Long-Term Care, Medicald and Special
Newads Trusts Sub-Committes, He is a book aditor for the ABAs
Real Proparty, Probate and Trust Law Section, and is a member af
thiz Mational Acaderny of Elder Law Attamays.
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he Alabama Lawyer Assistance Foundation
I was created for the purpose of helping our

fellow members of the bar push away from
that other “bar.” Whether serving alcohol, drugs or
just feeding deep depression, the world of addiction
is a living hell for all who live in it and for those
who live with them. Alcoholism and addiction
destroy careers, marriages, families, partnerships,
triendships, and, ultimately, lives.

We all know brothers and sisters in the bar who
have problems at the other “bar” Some have
become aleoholics or addicted to other drugs. Some
suffer deep, clinical depression. Some are just on
the road to that fate, No one is bound to thar road!

There is hope. Although those in the throes of
addiction usually can’t see it, hope exists for each
and every one of them. Through many forms of
assistance, goidance and counseling, through reha-
hilitation, treatment and 12-Step progrags (such as
AA, NA, AlAnon), and through the car
fellow human beings, constructive helg
15 available to any who seek it. And il works! Tens
of thousands recover every year and escape from
this hell.

The Alabama State Bar, its Lawyer Assistance

Program (ALAP) Jits Lawyers Helping Dawyers
Commiltc:%and the Alabama La

Assistance® ation (ALAF) combi ensu
that members of the Alabama State Bar and thei

families know of the problem, know of the §blu-
tion, and know that help is available, The bar's
focus naturally is on lawyers, judges antTaw stu-

dents, but its help extends to others whose lives the
members touch.

The programs available can address each varia-
tion of the problem. Truly, no situation i unique;
although it often seems so to those inyolded. The
trails have already been blazed, and gp@need o
take the first step and reach out for help.

The Alabama Lawyer Assistance Program.
(ALAP) is a service division of the Alabama Stile
Bar. Its director, Jeanne Marie Leslie, receives
inquiries on a confidential basis. Unless a matter is

Keith Norman, executive director of the :‘Lb David Wooldridge, John Cooper and Sanford

and Jeanne Marie Leslie, ALAP director,
were presented with a 3. cleck by
Kenneth W. Hoeks, p!mi‘%m Alabama
Civil Justice Foundation, and Thomag,

Edwards, an ACIF bmw
e

ot

misging piece to the puzzle, financial assistance.
‘ﬂf is a 501(c)(3) charitable foundation. It needs.

5 of Sirote & Permutt present a
520,000 check to ALAF Director Jeanne
Marie Leslie,

brought to her from the Disciplinary Committee; an;
mquiry or a case referred to her remains confidential
even within the bar offices. She also entertaing
anonymous inquiries, She can provide advice ar
guidance for handling your situation, whether i
your own problem with substances or those of
friend, colleague or acquaintance, R
Jeanne Marie at ALAP can provide info
about the problem, about treatment options and
resources, and about funding available for financi
strapped members. ALAP also provides confidentis
structured programs for monitoring recovering attor=
neys to help assure the member, families, partners,
and others of continuing sobriety. Jeanne Marie an b
be reached at {334} 269- 1515 or (334) 334-'?5?'6.

whose members ar:.* committed to assisting ﬂh:ll‘ fel-
low lawyers with problems relating to alcohol, -
addiction and depression. Their work is mnﬁdenﬁﬁi iy
and informal. It is not part of any reporting suuc_lu?g.—x
with the bar. Its members merely desire to be helpful
to any lawyers who are struggling with alcohol or
drugs, providing understanding, information and
support. You are weleome to contact any member of
LHL, and he or she will guide you to the help you
seek. Their phone numbers are available through the
bar offices or through ALAFP.

Finally, the Alabama Lawyer Assistance
Foundation was formed to provide a previously

rt from you and others, by way of tax-
deductible contributions. [is fundraising started in
2002 and has achieved significant success. Over
$75,000 has been pledged or received. More is need-
owever, and fundraising will continue to intensi-
2003,

ALAF makes loans (not granis) to bar members
who demonstrate their inability to get the help they
need without financial assistance. The assistance is
small but significant. Often it is the difference
between the lawyer getting the treatment he needs or
sliding further down the slope toward disaster.

Bob Stallworth and Harry Vance of Southeast
Imvestments donate 55,000 to ALAF.
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Our deepest appreciation is

Sxtandad 10 all 'of tho following

ok

contributors whose generosity is making a difference.

PLATINUM

$20,000 and above
Burr & Forman
Sirote Permuti

GOLD MEDALLION

$10,000—%19,9999
William Eason Mitchell

SILVER MEDALLION
$5,000—%9,999
Judith G. Lee
Beasley, Allen, Crow, Methvin, Portis
& Miles, PC.
Southeast Investments Services, Inc.

ERONZE MEDALLION
$1,000—%4,999
Alabama Civil Justice Foundation
Timothy Amold, in memory of
Douglass Culp
Southwest Florida Community
Foundation for Roan Heffington
Family Fund
Knight & Griffith
Dr. and Mrs. Mitchell

Paden & Paden, in memory of Robert
E. Paden
1. Massey Relfe, Jr., in honor of Squire
Gwinn
Rufus R. Smith, Jr.
SPONSORS
$500—$999
Barnetie Charitable Foundation
Scott J. Humphrey
Dow Huskey
Lewis, Brackin, Flowers & Hall
Al Pennington
James E. Robertson, Jr.

FRIENDS
$100—%$499
Sam Adams
George M. Akers
Charles M. Allen, 11
J. Knox Argo
Maurice 5. Bell
G. Douglas Benson
Samuel Boyd Bentley
R. Michael Booker
Bradford W. Botes

Julian Brackin, Jt.

Clint W. Butler

Brent Callihan

Charles Tyler Clark

Willliam N. Clark, in memory of
Marshall Timberlake

Donald L. Colee, Jr.

Susan Conlon

Mark T. Conradi

Ronald A. Davidson

Timothy L. Dillard

Thomas M. Eden, 111

William Carl Edwards
Etowah County Inns of Court ¢
|

Joseph M. Farley i . )
<

William Baxter Fite

Hnwl:w i,
James Hendrix -
Charles R. Johanson,

Alexander Jones
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lmph B. Mara. Ir.
Michael J. McHale

T. Devon Moore

William M. Moore

John Maorrison

Steven A. Murray

Michael Newsom :
J. C. Nonon :

Stewar D'Bnnnon.r
Edmund Odum !
James W, Parkmann,

Adam Peck

William L. Pfeifer, Jr.
Wesley Pipes

1. Clinton Pittman
Polson & Robbins
Robert F. Prince

W. 5. Pritchard, Jr.
Johnson Rice

Samuel A. Rumaore, Jr.
T. Dwight Sloan

G. Hampton Smith, 111
Carol H. Stewan
William C. Sullivan
Ann Stone Sumblin
James C. Thomas

0. Stanley Thornion
Stephen M. Tunstall
James A. Tumer
William Utsey
Michael B. Walls
Larry F. Warren
Steve E. Whitehead
Chad Wise

Terrell Wynn

CONTRIBUTORS

$1—599
AmSouth Bank
David R. Arendall
Vicki A, Bell
Dave Beuoy
Ralph Bishop, Ir.
George H, Blake, 111
Mark W. Bond
Larry W. Brantley
Rebecca Brooks
Ira L. Burleson
Cecil Caine
George M. Callen
William Z. Callen, 11
Wayne Carter
Tracy W. Cary
Chris M. Champion
Rea 8. Clark
Scotty Colson
William T. Coplin
Roberia C, Dempster

William Ellis, 111
Graham Esdale
Henry B. Fonde
Douglas C.
Ralph D.
William J. ¢

Gillis

Jamés G ray, 111

William K. Grisham 3
John M. Gruenewald '
Virginia W. Haas

John W. Haley

Linda Hall

Christopher B. Harmon
Robert M. Hill Jr.
Gorman Houston, Jr.
Currun C. Humphrey
Daniel F. Johnson
Maceo O. Kirkland
Oliver Kitchens
Branch D. Kloess
Richard C. Lacey
Patricia §. Lackey

1. Earl Langner
Donald N. Lathem
Mary Kay Laumer

R. Blake Lazenby
Frank Leon

Arthur Leslie

Roben L. Loftin

Jack B. Long

Harry Lyon

Arnthur Lee Martin, Jr.
Holly 5. Mathews
Tom Maxwell

Daniel G. McDowell
Margaret E. MeDowell
Hampton McFadden
Charles N. McKnight
James David Mills
Nash & Associates
John R. Nix

Carlyle Noe

A. Stewart O’ Bannon, 111
James M. Parker
Claude E. Patton

J. Clark Pendergrass
Jeffrey Perloff

Jack Porterfield, Jr.

1. Fred Powell

H. Samuel Prim, 111
Gregory A, Reeves

othy C. Gafin
Jﬁvﬂhm Giihso

Robert F. Rumll
Kimberly Ryberg
Charles Salvagio
Julie B, Schutta

Jere C. Segrest
Elizabeth K. Shaw
Robert Shaw
George C. Simpson
Ralph H. Smith, 11
Mitchell A. Spears
Raobert H. Stropp, Ir,
James M. Tingle
Martin E. Uptain, Sr.,
Michael J. Upton
Casandra D. Velarde
Daniel T. Warnes

L. H. Warren

Ann E. Wells

Roy W. Williams, Jr.
Raymond C. Winston
Lisa L. Woods
Richard L. Wyan

You can help make
sure that assistance
is there.

Contributions can be made by
sending a check (or a letter pledging
funds) to
Alabama Lawyer Assistance

Foundation
c/o Jeanne Marie Leslie
Alabama State Bar
415 Dexter Avenue
P.O. Box 671
Montgomery, AL 36101
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Disbarment

* Birmingham attorney James Vincent Low was dis-
barred from the practice of law in the State of
Alabama effective January 27, 2003, by order of the
Alabama Supreme Court. The supreme court entercd
its order based upon the decision of the Disciplinary
Board of the Alabama State Bar.

In ASB No, 01-052(A), Low was found guilty of
violating rules 1.15(a), 1.15(b), 8.4(a), (d) and (g).
AR.PC. On January 30, 2001, Low self-reported
that his trust account was more than $66,000 over-
drawn, Evidence, much of which was submitted by
Low, indicated that he had used his trust account for
several years to pay office and personal living
expenses in an effort to avoid tax liens of the Internal
Revenue Service.

In ASB No. 01-53(A), Low was found guilty of vio-
lating rules 1.15(a), 1.15(b), 8.4(a), (d) and (g).
A.R.PC. Evidence established that on September 19,
2000, Low settled a motor vehicle accident case for
a client for $30.000. Low represented 1o the client
that the settlement proceeds were in his trust
account. Although Low accepted the funds and
deposited them into his trust account, the client
never received the settlement proceeds because the
money was commingled and used by Low to pay
personal living expenses and office-related expenses,

MAY 2003

In ASB No. 01-120{A), Low was found guilty of
violating rules 1.15(a), 1.15(b), 8.4(a), (d) and (g),
A_R_P.C. Evidence established that Low served as
the closing or settlement attormey on a loan closing.
Low disbursed funds 1o two creditors in the amount
of $19,829 and $15,950 from his trust account.
Those checks were returned for non-sufficient funds.
Low did not pay the returned checks, which resulted
in foreclosure proceedings on the unpaid loan.

In ASB No, 01-121{A), Low was found guilty of
violating rules 1.15(n), 1.15(b), 8.4(a), (d) and (g),
AR.PC. Evidence established that Low served as
the closing or settlement attorney on a loan closing.
Low closed the loan on February 6, 2001, but did not
satisfy an existing first morigage in the amount of
$54,486. [ASB nos. 01-52(A), 01-53(A), 01-120(A)
& 01-121{A)]

Suspensions

= Florence attorney Barry Neal Brannon entered a

guilty plea whereby he was suspended from the
practice of law in the State of Alabama for a period
of one year retroactive to March 1, 2002, the effec-
tive date of his interim suspension,

In ASB No. 02-52(A}, Brannon pled guilty to violat-
ing rules 1.1, 1.3, 1.4(a), 3.2 and 8.4(a) (d) and (g),



A RPC. Brannon failed to file bankruptcy schedules in an
accurate and timely manner in approximately 17 bankruptey
cases pending in the United States District Court for the
Northern District of Alabama.

In ASB No. 02-68(A), Brannon pled guilty 1o violating rules
1.1, 1.3, L.4(a), 1.4{b}, 3.2, and 8.4(a) (d) and (g). ARPC.
Brannon was retained to represent a client in a bankruptcy
case. During the course of the representation he was o also
help the client seitle a motor vehicle accident case. After
being paid an additional retainer for those services, Brannon
abandoned the client and her case, which resulted in the dis-
missal of the client's bankruptcy matter.

In ASB Mo. 02-95(A), Brannon pled guoilty to violating rules
1.3, 1.4(a), 1.16(d) and 8.4(a} (d) and (g}, A.R.P.C. Brannon
was retained to represent a client in a bankruptcy matter.
During the course of that representation, he abandoned the
client and the client’s case. Further, non-lawyer members of
his staff gave the client erronecus legal advice.

In ASB No. 02-135(A), Brannon pled guilty to violating rules
1.3, 1.4(a), 1.16(d) and 8.4(a} (d) and (g), A.R.P.C. Brannon
was retained to represent clients in a bankruptey matter and to
resolve problems the clients were having with their mortgage
company regarding payments on their morigage. Brannon
abandoned the clients and their case. [ASB nos. 02-32(A),
02-68(A), D205(A) & 02-135(A)]

Gadsden attorney John David Floyd was interimly suspend-
ed from the practice of law in the State of Alabama pursuant
to Rule 20(a), Alabama Rules of Disciplinary Procedure, by
order of the Disciplinary Commission of the Alabama State
Bar effective February 19, 2003. The order of the
Disciplinary Commission was based on a petition filed by the
Office of General Counsel evidencing that Floyd had
destroyed documents having potential evidentiary value by
removing pages from medical records containing blood test
report results and an incriminating statement by his client.
The facts and circumstances indicated that Floyd's profes-
sional misconduct is repetitive and continuing and is causing,
or is likely to cause, immediate and serious injury to a client
and/or the public. [Rule 20(a): Pet. 03-02]

Centreville attorney Richard Michael Kemmer, Jr. was sus-
pended from the practice of law in the State of Alabama for a
period of three years, retroactive to December 27, 2000, by
order of the Alabama Supreme Courl, The supreme courl
entered its order based upon the decision of the Disciplinary
Board of the Alabama State Bar. Kemmer was found guilty of
violating rules 8.4(a) (b} (c) and (g), Alabama Rules of
Professional Conduct.

On December 27, 2000, Kemmer was involved in a single
vehicle accident in which he sustained multiple severe
injuries. He was permanently blinded as a result of the acci-
dent and has not practiced law since the date of the accident.

During his absence from his office, it was discovered that
Kemmer and a non-lawyer employee misappropriated funds
belonging to the law firm.

Prior to the hearing before the Disciplinary Board, Kemmer
agreed 1o make restitution to the firm, remitting a partial pay-
ment and executing a promissory note for the remaining bal-
ance. In addition o making restitution, Kemmer presented
other mitigating evidence during the discipline phase of the
proceedings, including his testimony evidencing great
remorse and contrition, his cooperation during the discipli-
nary proceedings, a lack of prior discipline, and good charac-
ter and reputation. [ASB No. (1-56(A)]

* On January 27, 2003, the Supreme Court of Alabama adopted
the December 24, 2002 order entered by the Disciplinary
Board, Panel 11, accepting the conditional guilty plea entered
by Mobile attomey Larry Clinton Odom involving two bar
complaints filed against him. The Board entered a 91-day sus-
pension, retroactive and to run concurrent with a separate 91-
day suspension imposed on March 12, 2001, Odom was
placed on inactive status effective January 5, 2000, for non-
payment of dues and fees.

In ASB No. 01-15(A), Odom was hired in May of 1999 o
represent the complainant with her divorce. The complainant
paid Odom $200 in attorney’s fees and she was to pay the fil-
ing fee when the documents were prepared. Odom did not file
the divorce proceedings until November 2000, Odom also
failed to respond to the bar’s written requests for information,
Odom entered a guilty plea to violation of rules 1.3 [dili-
gence], 1.4(a) [communication], and 8.1(b} [bar admission
and disciplinary matters], of the Alabama Rules of
Professional Conduct. All other charges were dismissed.

In ASB 01-91{A), Odom was retained in or about May 1999,
to represent the complainant with a child support matter,
Odom was paid $580 in attorney’s fees and filing fees. In
June 2000, the complainant contacted the Alabama
Department of Social Services about the status of her case.
She learned that nothing had been filed by Odom. Odom also
failed to respond to the bar’s written requests for information.
Odom entered a guilty plea to violations of rules 1.3 [dili-
gence], 1.4(a) [communication], and 1.5(a) [fees], of the
Alabama Rules of Professional Conduct. All other charges
were dismissed, [ASB nos. 01-15(a) and 01-91{A}]

* Effective December 13, 2002, attorney Allen Eugene

Perdue, Jr. of Birmingham, Alabama, has been suspended
from the practice of law in the State of Alabama for noncom-
pliance with the 2001 Mandatory Continuing Legal Education
requirements of the Alabama State Bar, [CLE No. (2-164]

Public Reprimands

* On September 18, 2002, the Disciplinary Board of the
Alabama State Bar accepted Montgomery attorney Robert
Bozeman Crumpton’s conditional guilty plea for a public
reprimand without general publication in connection with the
complaint of Robert J. Russell, In 1998, Crumpton did some
extensive title work surrounding the purchase of 45 acres of
land by Larry Curry. This land was located in Montgomery
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County, Alabama. On June 9, 1999, Curry sold about 12.5
acres of the land. Crumpton handled the closing. Ow of the
proceeds of the sale, Crumpton was paid $7,500 for his past
legal work in connection with this property. On October 1,
1999, Curry sold the remainder of the property. Crumpton
handled this closing as well, Crumpton kept $40,000 of the
net sale proceeds, claiming that he and Curry had become
partners in the development of this particular property. There
was no written agreement indicating this situation. Curry
objected to Crumpton’s claim and filed suit against him. The
lawsuit was settled on December 4, 2001, Curry's attorney
filed this bar complaint. The Disciplinary Board accepted
Crumpton’s guilty plea because the operative facts showed
that he and Curry did have some business relationships in
regard to this property and its possible development.
However, since all of Crumpton’s dealings were oral and not
written, he failed to comply with the requirements of Rule
1.8(a) [conflict of interest] of the Alabama Rules of
Professional Conduct, dealing with business transactions
between a lawyer and client. [ASB No. 00-108(A)]

Bessemer lawyer Richard Larry McClendon received a
public reprimand without general publication for having violated
riles 1.4 and 1.5(c), Alabama Rules of Professional Conduct,
MeClendon was retained to represent the complainant in a
matter concerning a motor vehicle accident. McClendon
agreed to represent the complainant on a contingency-fee
basis, however, there was no written contingency-fee agree-
ment. Between February 20, 1999 and November 2000, the
complainant met with McClendon several times regarding her
case. However, McClendon never filed suit on her behalf.

In a subsequent meeting with the complainant, McClendon
suggested a modification of the contingency-fee agreement
under the terms where he would receive a 40 percent contin-
gency and the complainant would pay a “non-refundable™
retainer of $750 and provide advance payment for all case
expenses, The proposed amended contingency-fee contract
was not reduced to writing. Thereafter, the complainant had
difficulty communicating with McClendon. On February 9,
2001, McClendon was suspended from the practice of law in
the State of Alabama in a non-related matter. Thereafter, the
complainant had no further contact with McClendon. [ASB
No., 01-104{A)]

On January 31, 2003, Clanton attorney Joel Sims Rogers, 111
received a public reprimand without general publication, for
violation of rules 1.5(a) and 1.5(c) [fees], of the Alabama
Rules of Professional Conduct. On August 20, 2002, the
Disciplinary Board (Panel IV} imposed discipline consisting
of an abated 45-day suspension, 56,000 in restitution, and a
public reprimand without general publication. In 1995,
Rogers was with the law firm of Rogers & Waid and was
retained by Sherry Lynn McNeil to represent her in a child
support matter. She paid Rogers a fee of $500. Additional
fees were to be sought from the child’s father. On July 17,
1995, a child support order was entered by the court réquiring
the father to pay basic child support of $113.31 per week,
plus $20 per week for medical expenses. Rogers's firm was
awarded attorneys’ fees of $300 plus costs (which were col-
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lected from the father). The father was to make his support
payments through Rogers's office, and Rogers was (o receive
#1 per pay period for receipting and recording the payments.
In 1997, the father filed a Chapter 13 bankruptcy. Rogers's
pariner filed a claim for the $4,000 in child support arrearage.
After the debtor’s plan was approved, checks again came
through Rogers's office. Rogers began deducting one-third of
the monthly payments as attorneys’ fees. Between 1997 and
the date of Rogers’s termination by McNeil, he collected
about $18,000 for her, and withheld about $6,000 for his fees.
Rogers testified at the disciplinary hearing that he told
MeMeil that she had the option of having her paymenis made
through the circuit court for a small administrative fee, or
through his office for a one-third deduction. Rogers testified
that it was her choice to be paid through his office. McNeil
denied this. She testified that she thought the reduced amount
wis a consequence of her ex-husband’s bankruptey. [ASB No.
00-211(A)]

Mobile lawyer Carroll Hart Sullivan received a public repri-
mand without general publication for a violation of rules
1.7(a) and 8.4{g), Alabama Rules of Professional Conduct

Sullivan was retained in June 1993 by St. Paul Fire & Marine
Insurance Company to represent the interests of Dr. Anthony
Savoie, an anesthesiologist, Wayne Zimlich, a certified nurse
anesthetist, and their employer, Anesthesia Services, P.C., in
connection with a medical malpractice claim filed by James
R. McGahagin resulting from his wife’s having suffered from
an adverse consequence during surgery on April 21, 1993 and
her eventual death,

The case was styled James R. McGahagin, et al. v. Springhill
Memaorial Hospital, et al., CV 93-1571 in the Circuit Court of
Mobile County, Alabama. While both the hospital and the sur-
geon were named defendants, they were dismissed before trial
pursuant to motions for summary judgment. The trial pro-
ceeded against Savoie, Zimlich and Anesthesia Services and
resulted in a verdict of $22.5 million.

In September 1993, Zimlich dictated a narrative of what
occurred during the surgery, which was transcribed by
Sullivan’s office and sent to St. Paul. In this narrative,
Zimlich stated that he was instructed to change and falsify the
anesthesia record of the surgery at the direction of Savoie.
Zimlich's statements created a direct conflict of interest
between Sullivan’s clients, Savoie, Zimlich and Anesthesia
Services, whom Sullivan continued to represent. This conflict
remained throughout the entire representation. Further,
Sullivan did not obtain the informed consent of his clients to
his simultaneous representation of conflicting interests,
assuming this was a waivable conflict. The panel noted that
during his disciplinary hearing, Sullivan did not present any
evidence documenting consultation with the clients about the
conflict or the clients' informed consent and waiver of the
conflict.

In addition, during the course of trial preparation in the med-
ical malpractice case, Savoie testified in his deposition that
Zimlich fell below the standard of care in connection with his



actions during the surgical procedure. Specifically, Savoie 1es-
tified that Zimlich did not meet the standard of care when he
did not timely notify him or the surgeon of complications
experienced by the patient. This testimony directly conflicts
with and contradicts Zimlich's sworn answers (o interrogato-
ries, which were prepared and filed afier Zimlich's consulta-
tion with Sullivan. At no time were the interrogatory answers
amended or changed to conform to the contradicting testimo-
ny provided by Savoie, and the record al and during the time
of trial reflected this conflict.

Sullivan was well aware of this particular conflict by virtue of
a December 5, 1994 letter to Joseph D. Oglesby, senior claim
representative of St Paul, in which he stated:

“If Dr. Savoie cannot be dismissed from the lawsuit or if this
cuse cannot be settled (the prospects for settlement may hinge
upon the constitutionality of the cap although this case does
involve a survival/personal injury claim), and if the case has
to be tried, 1 believe it would be difficult for me to represent
both the interests of Mr. Zimlich and Dr. Savoie. Had Dr,
Savoie testified as I thought he would, namely (1) that Mr.,
Zimlich acted within climical judgment, and (2} that he did
not know the cause of the brain damage, then [ saw no con-
flict of representing the interest of both Dr. Savoie and Mr.
Zimlich.”

Sullivan did not send a copy of this letter 1o either Savoie or
Zimlich, nor did he write either of them separately about this
conflict. Moreover, the conditions to resolve the conflict
imposed by Sullivan in the letter, i.e. Savoie's dismissal or
seitlement, never occurred, Further, Sullivan did not call
Savoie as a witness during the malpractice trial yet plaintff's
counsel used the conflicting portion of Savoie’s deposition
during his cross-examination of Zimlich. The existence of this
conflict was the reason motivating Sullivan’s decision not 1o
call Savoie 1o testify during the malpractice trial and adverse-
ly affected Sullivan’s representation of Zimlich.

Sullivan’s simullaneous representation of clients with directly
conflicting interesis violated Rule 1.7{a), A.R.P.C., which
provides that a lawyer shall not represent a client if the repre-
sentation of that client will be directly adverse to another
client. Further, Sullivan's conduct as outlined above adversely
reflects on his fitness to practice law and, therefore, violated
Rule 8.4i(g), A.R.PC., which provides that it is professional
misconduct for a lawyer to engage in conduct that adversely
reflects on his fitness to practice law. [ASB No. 97-333(A))

On January 31, 2003, Birmingham attorney Willie Leon
Williams, Jr. received a public reprimand with general publi-
cation. On February 26, 2002, the Disciplinary Board of the
Alabama State Bar found Williams guilty of certain ethical
violations arising out of the complaint filed against him by
the complainant. Williams was retained by Robert Shelborne
to assist him in obtaining funds on deposit in a London bank.
According to Shelborne, the Nigerian government had
deposited $31,000,000 to his account in this London bank. In
order 10 withdraw the funds, Shelborne had io first remit

£200,000 to cover applicable “taxes and fees” For a contin-
gent fee of $1,000,000, Williams was hired to assist in obtain-
ing the release of the money. This included help in raising the
necessary $200,000 from investors,

In May 1998, Shelborne met with the complainant about
seeking a loan of $50,000 in exchange for a promissory note
of $100.000 to be paid in three days. The complainant knew
Willizms personally, and he told Shelborne that he would
loan the money, only if Williams recommended the transac-
tion. In a later meeting with Williams and Shelborne,
Williams not only told the complainant it was a “good deal,”
but also told him Williams had invested his own money in the
venture. The complainant later learned that it was Williams's
cousin who invested the money, He was never told the
cousin's three-day note had long been in default. Further,
Williams agreed to “stand behind” the deal, and guaranteed
that the complainant would get his money. Williams later
denied that he had made this guarantee, but a recorded tele-
phone conversation showed otherwise. The complainant paid
the $50,000, and received Shelborne’s $100,000 promissory
note, due in three days. This note was never paid as no money
was received from London.

Shelborne soon disappeared. Williams’s efforts to contact the
London bank were unsuccessful. Inguiries to British commer-
cial authorities revealed that this bank did not exist, It became
apparent to Williams that the deal had been a fraud all along.

The complainant repeatedly called on Williams to make good
on Williams's guarantee. In September 1998, Williams, as
attorney for the complainant and his cousin, filed suit against
the absent Shelborne. In December 1998, default judgments
in favor of the plaintiffs were rendered against Shelborne, but
Williams never recorded these judgments.

Because of pressure from his family, Williams gave his cousin
a note for $100,000 and eventually paid her back, Williams
did not take similar action on the complainant’s loan, and he
filed a bar complaint. The Disciplinary Board found Williams
guilty of violating rules 1.9 (&) [conflict of interest] and 8.4(¢)
[misconduct] of the Alabama Rules of Professional Conduct.
[ASB No. 00-201] =

William (Bill) H. Odum, Jr.

Board Certified Entomologist

Litigation Testimony — Entomology Consultations
P.O. Box 1571

Dothan, AL 36302

Office: 334-793-3068
Facsimile: 334-671-8652
E-mail: who6386@ aol.com
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RATES

Mambers: Two free listings of 50 words or less per bar member per calendar year EXCEPT for "position wanted” or "position
offered” listings—S$35 per insertion of 50 words or less, $.50 per additional word;

Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word. Classitied copy and payment must be received
according to the following publishing schedule:
July 2003 issue—deadline May 5, 2003; September 2003 issue—deadline July 7, 2003; November 2003 jssue—deadline
September 5, 2003. NO deadline extensions will be made.
Send classified copy and payment, payable to The Alabama Lawyer Classifieds, c/o Kimberly Bamhart, RD. Box 4158,
Montgomery, AL 36101,

Services

MAY 2003

DOCUMENT EXAMINER: Examination of questioned docu-
menis. Certified forensic handwriting and document examiner,
Thirty-seven years’ expenience in all forensic documant problems.
Formerly, chiei questioned document analyst, USA Criminal
Investigation Laboratories. Diplomate (cerified)-ARFDE. Membser
ASOOE; [Al, SADFE; NACDL. Resuma and fe schedule upon
request. Hans Mayer Gidion, 218 Marrymant Drive, Augusta,
Georgia 30907, Phone (706) 860-4267.

JEFFERSON COUNTY JURY VERDICTS: This monthly publica-
tion focuses only on Jefferson County cireuit eivil jury verdicts.
The case profile includes cause of action, presiding judge and
atiomeys. Subscriptions available per month for $20 or per year
for $200. Please call (205) 243-3879 to place order. See
wwweffColerdicts.com 1o review a sample.

including 24 years’ risk management insurance consulting,
Prefiling evaluation, deposition, testimany. Policy coverage, cap-
tives, excess, deductibles, selfl insurance, agency and direct
experience. Fee only property loss assistance, bidding, exposure,
palicy review, Workers' compensation audit, modification review,
Douglas F Miller, Membar 5 R M C (800) 462-5602, (205) 995-
0002, Birmingham. E-mail: erim@speadfactory nat

= TRAFFIC ACCIDENT RECONSTRUCTION: | have reconstructed

over 3,000 traffic accidents in 23 states on highways, streets and
railroads involving trucks, vans, cars, pedestrians, rains, and
farm implemants. Computer-generated drawings are prepared 1o
illustrate my opinions, Over 30 years” experience in reconstruct-
ing accidents. Board-cenified by ACTAR. Call John T Bates toll-
free, (BO0) 299-54950.

HANDWRITING EXPERT/FORENSIC DOCUMENT
EXAMINER: ABFOE-certified, formerly chief, Questioned
Documents Division, LS. Army Criminal Imvestigation Laboratory.
American Society of Ouestioned Document Examiners. American
Academy of Forensic Scliences. Civil and criminal cases accepted
Famelt Shiver, Shiver & Nelson Document investigation
Labaratory, 1903 Lilac Ridge Drive, Woodstock. Georgia 30183
Phane (770) 517-6008.

REAL ESTATE EXECUTIVE: Broker for 35 years, state-approved
teacher for 35 years, mongage company executive 12 years,
licensed home inspactor for State of Alabama; author for real
estate texts; wrote, directed, produced over 300 video/audio
training tapes. Aesume and fee schedule on request. Don W,
Williams, Sr..1509 Shades Crest Road, Birmingham 35226, Phone
{205] 979-3893.



» ECONOMIC EXPERT WITNESS: Personal
injury, business loss, agricultural loss, workers'
compensation, bankruptcy feasibility plans, ete,
Thirty vears as university faculty membar, 18
YRars' experience as economic expart witness.
Member of Alabama State Bar, William £
Hardy, Jr. Ph. ., J.0; phone [334) 821-0855;:
fax (334) 844-7937; e-mail

wihardy&acesag aubum edy

* ENGINEERING/CONSTRUCTION EXPERTS:
Orainage, structural, mechanical, roafing, elec-
trical, process chemical, EIFS {stucco), mold and
mildew, HVAC for residential housing, industrial
and chemical facilities, pipelines, compressor
stations, commercial buildings, and port struc-
tures. Provide expert construction claims and
dispute analysis. Provide computer animation of
structural behavior under Ioads. Experienced
testifying experts with licenses and cradentials.
Company engineering and contractor licenses in
Alabama and Louisiana. Contact Hal K. Cain,
Mobile. Phone (251) 661-2605. E-mail:
halkeain@ani.com. Web site: wwwhkeain,com.

STANDARD OF CARE EXPERT WITNESS:
Developmental Disabilities/Mental
Retardation/Special Education/Mental
Health/Nursing Home and Hospital Standard of
Care. Services provided related to standard of
care [ssuas in health and human service agen.
cies. William A. Lybarger, Ph.0. Phone (620)
221-8415. E-mail: tybarge@yahoo.com.

Web site wwaw fonylybarger com

= PRIDRITY SERVICE OF PROCESS,
INVESTIGATIONS AND SURVEILLANCE:
One-hundred-mile radius of Mobile, Alabama,
Over 6,000 court documents {or hand-delivered
mail) personally served. Over 1,500 investiga-
tions and surveillance cases completed. Bachus
& Associates, PO, Box 180066, Mobils 36618
DOBE. Office phone: (251) 649-4969 (licensed
and bonded),

= FORENSIC MAPPING: Grant's Forensic
Mapping & Reconstruction, LLC. Forensic map-
ping is the combination of sciences for accu-
rately collecting refevant measuremeants and the
an of drafting or mapping a scene or evidence,
The system allows you to produce a diagram,
which is to scale. Federal, state and local courts
have recognized and accepted the technical tes-
timony of forensic mapping specialists in bath

With mare than 15 years of accident investiga-
tron and reconstruction experience with the
Alabama State Troopers and the Montgomery
Police Department, | can identify and document the
proper evidence necessary 1o present your case,

Jerry C. Grant, I, 105 Cherokee Circla,
Watumpia, Alabama 36092, Phone [334) 567-
1974 or (334) 451-1974. Southern Linc
#87°9574. For retainer, ravel and other fees
request a price list at mapthem@sol com.

For Sale/Rent/Lease

= FIVE POINTS SOUTH LAW OFFICE: (ffices
available at 1117 22 Street, South, All ancil-
lary services as recaptionist, confarence room,
telephone wy voice mail, fax machine, copier,
networked hi-speed DSL Intemet connection,
and free parking included. Offices are provided
at one flat rate starting at $575. No set-up
charges. “Virtual® offices available. Pleasa call
Tom Plouff, esq. at{206) 939-0000.

= CONDO FOR RENT: Stay at Alabama'’s finest
beach resort in a 3BA/3BA condo decorated by
fawyers for professionals. Rent directly from
owners and save hundreds of dollars. Tour the
resort, our condo and make reservations all on-
line at www: resortcondo.nat. You will not find a
finer condo for rent on the Gulf Coast.

« VACATION RENTALS: Gulf Shores/Tr
Morgany/Dauphin istand and Lake Martin,
Alabama. Houses are guif and lake front, two,
three and four BR, sleeps 6-12, fully furnished,
Phone (205) 678-6139; fax (205) 678-6142, (800)
2050465 Pin #4815, www SHGULE cam

Positions Offered

* ATTORNEYS NEEDED: General practitionars
praferred throughout Alabama for pre-paid legal
mambers. Guaranteed monthly income, similar
to an HMO. Fax resumes to (304) 730-0023 or e-
mail adk i .nel. Attn, Arlene
Disparti, U.S. Legal Senices, Inc. Phone (800)
J56-LAWS.

* HELP WANTED: Kee & Selby, LLP (defanse liti-
pation) seeking attorney with at least four
years' experience, Good academic record
required. Must have experience with managing
litigation files, taking depositions, etc. Limited
trial/arbitration experience preferred. Send
resume to David Selby, E-mail;
ds@kaeselby.com. Fax [205) 968-9409, Na ini-
tial contact by telephone. ]

brannon

AMERICAN
L LEC AL @) SEARCH]

Where Lawyers Look For Lawyers

Birmingham Los Angeles

Many of the best law firms and corporations in Alabama and across the nation
have openings for outstanding attomeys in these practice areas:
Civil Litigation

&
< Employment Law

%  Bankruptey (Creditor)
<

&

www.AmericanlLegalSearch.com

All inquiries are strictly confidential. In Alabama, contact:

* Richard G. Brock, Esq. at (800)/930-9128 or direct dial [205) 930-
9811 or richard@americanlegalsearch,com; or

= Brannon Ford, Esq. atl (205)930-9898 or
@americanlegalsearch.com,

Nashuville New Yorlk




Alabama State Bar President Fred D. Gray of Tuskegee chose as his theme “Lawyers Render
Service"and is issuing a special invitation to all local and specialty bar
associations to join him in this statewide positive public image campaign.

The Alabama State Bar has developed an eight-minute video presentation program
entitled "TO SERVE THE PUBLIC.” Available at no cost, materials include a handbook with
talking points, the video and brochures for distribution. The presentation can be used as a
“stand-alone” program or as a part of any meeting program. Perfect for community, civic,
church or school groups, this presentatfion shows the many ways that today’s lawyers render
service to their clients, their communities and their profession.

Your bar association is invited and encouraged to participate in showing this video at every
opportunity during the coming year.

Please complete and return the form below to receive your own association’s copy fo use
for this purpose:

Association Name

Address

City/State/Zip

Contact person

Telephone E-mail

RETURN FORM TO: Susan Andres, Alabama State Bar, 415 Dexter Ave.,
Montgomery, AL 36104, by fax to 334-261-6310 or by e-mail to sandres@alabar.org.
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“WHEN YOUR CASE REQUIRE
MORE THAN JUST A
HEAD FOR NUMBERS

Complex legal cases and sensitive fraud investigations require more than just a “bean counter”, To win your
case you need someone who knows how to discover the facts, analyze the information, and provide credible
expert testimony. At Dixon Odom our experienced group of forensic accountants and fraud investigators have
been providing these services to attorneys for over twenty years. We utilize the latest technology to break
down vast amounts of data to provide clear, concise information for the trier of fact. From economic damage

asscssments and lost wages analysis to business valuations and expert witness testimony we will work by

your side to make sure you can provide your client with the best representation available.

For more information about our Fraud Investigators and Forensic Accountants
call us today at 205-930-9111 or 1-800-874-8552.

&
DIXON ODOMPLLC*

Fraud Investigators and Forensic Accountants

-’

Ralph Summerford Kelly Todd Robin Taylor Tom Gober Lisa Robbins
CPA, CFE, CWA CPA, CVA CPAABY, CFE Insurance and Healthcare CFE
CVA, CHA Consultant



\When you open your eyes, it will all be in one place ...

westlaw litigator.com
| { lable new library brimas key resources into one place | e VoLl |

er to take an the

Differences that matter.

Seeing is believing! Visit westlawlitigator.com for a FREE offer!
Qr call 1-800-762-5272 today
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