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One malpractice insurer is still 
here and continues to maintain 

stable premium rates! 

AIM: For the Difference! 
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200 Inverness Parkway 
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Telephone (205) 980-0009 
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FAX (205) 980-9009 
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Canoeists eajoy a sp1·ingtime morning at the Bilton San destin Beach 
Golf Resort & Spa, Florida. 
The 2,4()().acre reson, site of the 2004 AJaban1a Sl<Ue Bar Annual Meeting. includes seven miles of 
some of the world's most beautiful be•ches along d1e Gulf of Me.,ico and Choctawha1cbee Bay. The 
resort also re,uurcs 14 1cnnis courts, four ch1unpionship golf courses and a 98·slip marina. The photo 
was taken near the beginning or the Jolle Island nature trail, overlooking the bay and marina. 
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Are footprints as 

foolproof as fingerprints? 

The Mealey's E-Mail News Report norified the 

defense arromey of a recent court decision from the 

highest court in a neighboring sta te. ·1-1e was surprised 

ro find the prosecurion's expert witness had also 

testified in that case. But the court held that footprints 

from inside a shoe were not a recognized area for 

expert testimony under the Daubert sta ndard. As the 

defense attorney continued b.is search of analyt ical 

sources from Matt hew Bende~ including Moore's 
Federa.1 Practice- on the LexisNexis'" services, he quickly 
found further supportive commentary and analysis. 

When you need ro go a step beyond cases and 

codes in your research, use the LexisNexis'· 

Total Research System-It's how you know. 

- ™ 
LexisNexis·· 

Ir's how you know"' 

For your free trial" on the Lexis Nexis Tot.al Res.earch System go to www.lexisnexis.com/freeweek or call sn .810.532A 
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Respond to Gideon's 
Trumpet, and Turn 
Commitment into Action 

Willi1m N. Cl11k 

F ony ycar.1 ngo Inst year. Gid~on " \\'ai11wrfg/11, 
372 U.S. 33S (1963) was decided by the United 
Sllltcs Supreme Com1 with an opinion wrillcn 

by Alabamo's own Ju stice Hugo Dlack. Thul decision 
provided ror coun~cl in ..crious criminal cases. 
However. the cosc did not provide how counsel was 10 
be provided, or who wn$ to pay for it. During my law 
school days in the late '605 and early '70,., public 
defcndeT propr.1ms began $pringiog up around the 
counuy. although the appointmen1 or counsel was the 
primary method used LO sclcc1 counsel in mosl ,mies. 
Common qucslion, were, wha1 type or system ~hould 
be established. nod who is 10 pay for ii? Fony,plus 
years Inter. unfonuna1cly. 1hose questions aro ,!ill 
being asked in mnny slates, including Alnbumn. 

In 1975. I was nppoinu:d by ASB President Tommy 
Grea,-es 10 be the chairman of a slllle barcommilloc on 
indigent dcfcruc. Th:!1 commiacc Inter maged with. and 
became a pan or. an advisory commiuec on indigent 
dd'rnse 10 the AlabM!a Supreme Coon. The commiucc 
WOOO?d for 50me six ycrus in an effort to lffipnl\'C the rep
resentation or indigem defendnn1.5 in Alabama. One of tl,c 
results was a mnjor stm~·widc study of indigcm defense in 
Alabama lead by Uob S1>an,:cnbcrg from Mnssochuseus. 
whose services were paid ror by an ABA gront Among 
lbc recommCJ1tlnuon., were suggestions thal lhcl'I! be pub
lic defender progrnms in the large mctrop0lilllll ru-ca.,. and 
some combiruuion of appoin~ c:ounscl and public 
defcnda progr.uns an the run,! on:as. When lhc study 
began. the rate of pay for appoirued counsel was SIO for 
out-of-<X>Un (time) and S20 for in<OUJt. One or 1hc fC'\\ 
fruits or lhe wori( or the comminee was Lhn1 lhc m1e of 
pay wa, incn:,,;cd from $10 10 $20 for out-of-coun time. 
and from $20 to $40 for ia-coun. None of 1hc 01hcr ree
ommend:1tio11s ol' the commiuee were implcmen1ed. 

Over the pa.1 20 ycnrs or so. Bob Sp.wgenberg ho, 
come back 10 Alnbomo on n number or occasions 10 
assist us in studying the Alab.lmn indigent defense sys
tem, and in attempting to promote positive impro\c:
ments. 111c Suprrmc Court or Alabama's Judidul 
Study Commission has twice made recommendations 
for change. including creation or• statewide Indigent 
Defense Commission, which would oversee indigcnl 
defense in Alnbnmn. 1\vcnty-six States hove ndop1cd n 
similar approach. 10 1ry nnd provide some ndvocncy for , 
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those who are Indigent defendnnts who arc accused or 
crime. and 10 provide some direction 10 lhe indigcm 
defense sys1cm. One of 1he positive rcsuhs of such nn 
indigent defense commission would be n clcgrec or 
accountability I hot does 1101 01herwise exis1 ,1a1cwidc. 

On Febrwu'y 26th of Ibis ycnr. lhc Aiab:un3 St.~IC Bnr 
hosted the 6n.1 Alnhrunn Indigent Defense s, ·mpo,;ium 
hcld at the Sllllc capi1ol Ed P-atterson. the state w·~ 
director of prov,uns. and John Pickens. lhe CXCCUU\'C 
directoc or the Alabum11 Appleseed Center for Law and 
Justice. were the key leaders in the planning nnd imptc
men1n1ion or the progmm. L,wyers, judges. lcgislmor.<, 
business people. nnd reiiresenuuives from Ilic comptrol
lccs office, Ilic 11dministmtivc office or courts, ond 1hc 
Governor's office were invited. The progrom included n 
prcsentntion by Bob Spangenberg who oow is o consull
aru foe lhc Amcricru, Bnr Association and who has DS<ist• 
ed practically C\'CfY \tnle in lhc United Sta1C$. nnd a num
ber or foreign con1JXlll1e<. in uying to impro,'C their indi
gent dd'ense system. Most recently. he has been in Chin., 
uying to impro,-e 1hn1 Ocd!lling sysiem. Bob described !he 
history o,'CI' tl1C l~12S ye.,rs or Alnb:lma·s effons n1 

improving indigent clerensc, some of which I mcnuoned 
previously. He olso rcvicwecl where other sunc.< hove been 
nnd the progress which they have made:. His prescnimion 
was foUoW\!d by n panel of lnwycrs rcpreseoling public 
defender progmms nnd the priv:uc sector rcgnrdini: v-Jti. 
ous methods or providing indigent defense scrviccs. The 
panel or lnwycr1 "'llS followed by a panel or judges who 
gll\'C their J)Cl5pl!Cli,'C on indigent dcf=sc $1:n 'IO:S in 
Alabama. A Lbird pand was comprised of rcpn:scntnti\'CS 
from Gcorgin. Te~IIS ruld Nonh Carollna who del.cribed 
their very succc,.,ful effort.< 111 reforming 1hcir indigcn1 
defense systems. 

The luncheon spcokcr for the symposium wus Murk 
Currid en, 1hc nuthor of Cn111tm1pr of Co,m: Tiu, 7im1· 
0f-T/1~ Ce11r11ry ly,1clri11g T/101 La,111c/1l!lf 100 y~ar.i of 
Ft-deroli.rm. He ls a.lso a li1wyer. and former ncwsp:1° 
per reporter ro,-1hc Dallas Morning N~ws. His review 
or thc facts and cin:ums1nnccs surroundiog hh bool.. 
were fascinating. 'The book is the Story of a 1um-or
Lbe-ccntury trial in Chn1U111oogn of a black person 
accused or a crime which he did not commit. nnd 1hc 
courage and Innovative lawyering of two block 
lawyers. TI1e book is well worth reading. ond wus fill 



inspiration 10 all present about lhe absolute imponancc of com
petent counsel. 

1l1e day concluded witl1 a panel which included, among others. 
acting Chief Justice Gorman Houston and Senator Myron Penn 
from Union Springs reviewing what actions might be t..1kcn in 
Alabama 10 improve the Alabnma indigent defense system. 'The 
general conse,tsus of those present a1 1he meeting was that the place 
Lo strut is the establishment of a statC\vide oversight organization, 
sucb as an Indigent Defense Commission. Pursuit of 1hai rocom-
1ncndation is currenily in progress. 

l believe lhc day wa.~ an exciting one for all concerned. 1llere 
seemed 10 be a renewed commitment 10 answering Gitleon 's 
"Clarion C111" to provide competent counsel 1.0 poor people 
accused of crime. Al a time wbeo our suuc has recently rejected a 
plan to inc.rcasc funding by raising taxes. some would say tha1 if 
our legislature has 10 choose between funding services such as 
ro.1ds. schools, etc .. and the provision of adequate indigent defense 
services. it is the Jauer which will lose. However. it docs not appear 
that there should be an "cit.her or" decision. When a citiu.n's liber· 
1y is at stake. it is absolutely imperative that he or ~he has compe
tent counsel. That should not be an oplion. Given the enthusiasm 
and commitmenl which seemed present at the recent symposium, I 
am optimi~tic that we can rinally move forward in Alabama toward 
making significam improvements in our indigent defense system. 

One of the panel panicipants for the recent symp0sium was 
Bryan Stevenson of Montgomery. who is the director of the 
Equal Justkc lniliativc, which docs rui outstanding job in pro· 
viding representation for indigem defendants in capital cases. 
While tl1e Sime of Alabama provides appointed counsel for direct 
appeals from death penalty convictions, it provides no resources 
or timely legal assistance 10 death row inmates in s1a1e pOSL<On· 
viction proettdings. To assist his group with this representation. 
Bryan has often received legal research assistance from law finns 
outside Alabama. Many times. ~1ese are very large firms which 
do not practice criminal Jaw. but have the resources to assist. 
From Lime to time, finns in Alabama have also assisted. and are 
encouraged to do so in the future. There is a critical need for a 
statewide capital public defender program 10 provide counsel for 

Pro Bono Award Nominations 

persons on appeal and in post-conviction proceedings in capital 
cases. Such an office would also be a resource for training and 
assis1ru1ce 10 appointed counsel in capital cases. 

The difficulty in locating lawyers willing 10 serve as appointed 
counsel in cri1nina1 cases varies fron1 circuit to circuit in 
Alabama. At tlie current rates of $40/hour for out-of-coun time 
and $6()/hour for in-court time and office overhead expenses. the 
fee is far from exorbitrull. What Alabama docs not need is any 
reduction of our current payment system. Nevcnhcless, a pan of 
Governor Riley's legislative package this year would eliminate 
Llie overhead expe.nses provided to appointed cowisel. Tiie ASB 
Board of Bar Commissioners un3nimously passed a resolution 
opposing such legislation. App0in1ed counsel receive nothing 
near tl1e rate paid by the state 10 civil lawyers con1rne1ed by the 
state. It would be a tremendous disincentive for lawyers 10 rcpre, 
sem indigent defendants if this small benefit were rescinded. 

For a long time. the Alabama State Bar has been committed 10 
protecting the rights of our citizens accused of crime. It is time 10 
turn that commitment into action. We are inching closer 10 what 
Justice Black had in mind in Gideon, but we are far from reacb.ing 
home plate. To the Alabama lawyers who represent poor people 
accused of crime. whether public defenders, contract counsel or 
assigned coun.o;cl, I salute you for all you do, ru1d encourage others 
10 follow in your footsteps. For those lawyers who have not 
heretofore represented indigent dcfendanLs, I encourage you 10 
offer your assistance. That assistance may come in a variety of 
forms. For example. assistance is needed .in helping 10 educate the 
legislature and the public about how essential it is 10 our system of 
justice thm competent counsel is provided for indigent defendants. 
Ironically. as I was completing my writing of this monLli 's 
"President Page." I received an e-mail from Wilson Myers, an 
Alabama lawyer, now working in lrnq. assisting the lrnqi Ministry 
of Justice in developing a system of criminal justice. He was 
lamenting the absence of any system for providing counsel 10 Iraqi 
citizens who cannot afford counsel. I applaud Wilson for his serv
ice and dedication 10 implementing the rule of Jaw in lrnq. but 
what of Alaban1a? ll is 1i1nc we meet the challenge and respond 
clearly to Gideon's trumpet. • 

The Alabama State Bar Committee on Volunteer Lawyer Programs. (formerly the Committee on Access to Legal Services). is seeking nomi-
nations for the Alabama State Bar Pro Bono Award. Nomination forms can be obtained by contacting: 

Linda L Lund, director 
Volunteer Lawyers Program 
Alabama State Bar 
P. 0. Box671 
Montgomery 36101 
(334) 269-1515 

The ASB Pro Bono Award recognizes the outstanding pro bono efforts of anomeys. law firms and law students in the state. The award cri
teria includes. but is not limited to, the following: the total number of pro bono hours or complexity of cases handled. impact of the pro bono 
worl< and benefit for the poor. panicular expenise provided or the particular need satisfied. successful recruitment of other attorneys for pro 
bono representation. and proven commitment to delivel'( of quality legal services to the poor and to providing equal access 10 legal services. 

Nominations must be postmarked by May 15, 2004 and include a completed Alabama State Bar Pro Bono Awards Program Nomination 
Form to be considered by the Committee. 
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PursuLmt to the Alabama State Bar 's Rule Governing the Election of President
Elect, the following biographical sketches are provided of Bobby D. Segall, Carol 
Ann Smith and Carol H. Stewart. Segall, Smith and Stewart were the qualifying 
candidates for the position of president-elect of the Alabama State Bar for the 
2004-05 term, and the winner will assume the presidency in July 2005. 

Bobby 0. Segall 

BOBBY D. SEGALL 

B obby SegaU auencled public schools from kinder-. 
ganen lhrougb high school in Momgome,y. He 
received h.is undcrgn,dua.te degree from Vanderbill 

University and his law degree from lhe University of 
Alabama. where he finished 6rst in his class. was student 
work editor of lhe law Review. and became a member of 
the Order or the Coif. He also recei"cd an LLM degree 
from Harvard. One of his great cxpc,ienees was clerking 
for Judge Frank M. Johnson. Jr. when Judge Johnson sat 
on the United States Middle District bench. 

In private practice. Bobby bas been ,vith Copeland. 
Franco for a little over 30 years. Hls professional acLiv
ities have focused on Lryiog 10 provide legal services to 
tltc poor. He served on tl1e board of Legal Services 
Corporation of Alabama for 27 years. and was presi
dent of lhe board for six years. This past year. be 
chaired the Transition Committee that organized the 
merger among Legal Services Corporation in Alabama, 
Legal Services of Mc1.ro Birmingham and Legal 
Services of North Central Alabama. He now serves on 
the board of lhe newly formed program lha1 encom
passes tha entire state. Legal Services Alabama. He 
also serves on lhe Executive Commiuee of lhe Access 
LO Justice Commission, which is the state planning 
entity for all access to justic.e organizations in lhe stale. 

Bobby bas been active in bar activities at the local 
and state levels. He has served as president of tbe 
Montgomery County Bar Association. He has been a 
state bar commissioner for nine years. and for three of 
those years. including lllis one, has served on the 
Executive Council of lhe Slate bar. He also has served 
on numerous s1a1e bar committees and task forces. 
including the Task Force on Diversity. He presently 
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chairs 1he Ta~k Force on Organization and Operation of 
Bar Sections. He also writes a humor column for the 
MCBA's publication. Tire Docket. 

Other law-related activities include serving as presi
dent or lhe Hugh Maddox Chapter of lhe Inns of 
Coun; a member of the board of the University of 
Alabama School of Law Foundation; as president of 
lhe Montgomery County Trial Lawyers Association; 
and a member of the Historical Comnliuee and lhe 
Special Disciplinary Panel of lhe U.S. District Coun 
for !he Middle Dislrict of Alabama He has spoken al 
numerous CLE seminars and serves on Alabama's 
Mandaio,y CLE Commission. 

Bobby bas been selected as a member of tbe 
American Board of Trial Advocates, is a Life Pc.llow of 
lhe Alabama Law Foundation, and bas been recognized 
in Be.rt unvyers in America since the publication began. 

Bobby also has beeo active io a leadership capacity 
in many reLigious, charitable and community organi1.a-
1ions. aod is a participant in Leadership Alabama. 

Bobby's law practice has been varied. He bas repre
sented bo~1 plaintiffs and defendants in a wide range of 
litigation, including personal inju,y and wrongful death 
cases. business aod other complex Litigation cases, 
cmploymcn1 cases and civil rights and constitutional 
cases. He has represented approximately 75 lawyers on 
personal mailers over lhe years aod bas also represented 
numerous j udges. He also bas often represented w1pop
ular client, , i.e., olher than lbe lawyers and judges . 

Bobby has been manied 10 Sandy Segall for 28 
years. and !hey have Lwo sons, Joshua. who is in law 
school al lhc University of Alabama, and Jacob. wbo is 
a freshman at Tulane. • 



Con,I An• Smitll 

CAROL ANN SMITH 

C nrol Ann Smith has pruc1iced lnw in Alabama 
since 1977. The daugh1er or n Mc1hodis1 minis
uir who served more lhnn n dozen smnll 

Alnbamo 1owns. Cnrol Ann nnendcd school in Camp 
Hill Red Bay. Cherokee. Falkville, AJnbnstcr. 
Inglenook. nnd Florence. She aucnded Binninghrun 
SoUlbem College on scholarship, wilh lhe benefit of 
the work-study progr.un. and groduntcd nu1gna cum 
/omit ttnd as a member of Pili Bein Koppa. 

Af1cr col legc. Carol Ann was first employed wilh lhe 
Birminghrun Public Library as its govcnuncnt docu
menl$ llbrurinn. l11ere she became de1ennined 10 pursue 
n career in lnw. She aueaded the Universiry of Alabama 
School of I.aw. ngain on scholarship and lhrough work
siudy. She served on lhc edi1orial bo.'IJ'd of lhc Alabama 
law Rt1•/.,.., ood aulhored a published anicle. As a 
work-study swdcnL she was M<igned 10 Dean Crunillc 
Cook in lhc Alabama Bar lnstiw1c for Condnuing Legal 
Eduention. who gave Carol Ann the job of editing maie
rials submined for publication by Alnbnmn lnwycrs. 

Following gmduntion from Lhe Univershy of 
Alabnma School of Law. Carol Ann nccep1ed n posi
tion clerking for the lfonomble Jomes N. Bloodwonh 
of 1he A lnbama Supreme Coun. Af1cr her oJcrkship 
ended. Carol Ann was employed wilh lhc Monigomel)I 
firm or Su:iner. Crum & Baker for a shon lime before 
enrolling in lhe U..M program 01 New York Unh1:rsi1y 
School of L..iw, again on scholarship. 

After ob1aining an Ll.1"1 in mxation. Cnrol Ann 
re1umcd 10 Alabama 10 practice 1a. lnw whh Lange. 
Simpson, Robinson & Somerville. Carol Ann became 
enamored of 1he counroom. Since 1978. C1,rol Ann bas 
hnd an nc1Jve llllgation practice in s1n1c nnd federal 
couns in Alnlmma. Her IJial practice hns continued 
rrom her early years as an associn1e wilh Lange. 
Simpson: through her position as an associate. and 
later a panncr. wilh lhc finn of Starnc$ & Alchison; 
and now as senior panner wilh lhc furn of Smith & 
Ely. ·1 ho~c ltad lhc great fonunc or prncticing along
side nnd nguinsl lhc most ialenled 1rinl lawyers any
where in 1hc countl)I.'. 

Carol Ann became active in locnl bar work from lhe 
beginning of her career. She has served for 26 years on 
die Birmingham Bar Associn1ion Emeruiinmcnl 

Commlncc, and has served t.:m» on many other local 
bar co1111nh1ees. including lhe Execu1ive Co111mi11cc. lhc 
Grievance Comrnlnee and as chair of the Public Service 
Commilloc. She is n member of !he BBA's Women's 
Seclion and its Solo and Small Firm s«:tion. Sbe first 
held elected bar office in lhe early 1980s. serving oo lhe 
E.!.ccu1ivc Commiuee of lhe BBA's Youn& Lawyers· 
Section, where she served 3S chair of the En1cnainmco1 
Commiuee. In 1984. Carol Ann was clcc1ed president 
of Lhc BBA's Young Lawyers' Section. 

ln 1995. Carol Ann became lhe firs1 woman nominnl
ed by 1he Birmingham Bar Association as 11 cn.nclldalc 
for ilS presidency and, on election, became U,c firs1 
womrw prcsidcm in Lbc associn1ion·s 110-yenr hislOl)I. 
'1'hru year. 1hc Executive Commiucc iook on n lot of 
new projoot.s. We decided to sign on wilh a professional 
publisher IO publish a his1o,y of IBW)Cl'S in Binninghrun. 
We bcld lhc Binnlngham B:tr·s lirs1 or mMy 31111uaJ 
Bench & Bnr Rc1t-ea1S. We paid hom.,gc 10 !hen n,cent
ly-dccc:1.'i<.'CI Birminghnm heroes, Ju.slice Oscar Adrun.s 
nnd Anhur Shores. bolh wilh a mcmorinl service and 
wiU1 1he hnnging of Uieir ponraits in 1hc bnr hendquar-
1ers. And, we hired a consullan1 m help 1he bur begin Lbe 
process of ndop1lng a fonnal long-range plnn." 

The Birmingham Bar Founda1ion is 1hc clwitablc arm 
of lhc Binn,ngham B:tr Association. Carol Ann bas 
scn'Cd on its board since 1998 and as its president in 
2000. During her 1am as president. lhc Found.,tion held 
its first lawyer talent show/fundmiser. The talent show 
made po5Siblc n substaDtial donation by 1hc Foundation 
ton progmm sponsored by The Children's Hospital 10 
pince child cur scais in lhc cars of impoverished families. 

CU'ol Ann's stmewidc bar work bcgnn cMly in her 
career as well. From 197810 1989, she served on die 
cdi1orinl board of 71,t Alabama lawyu. l>Crvi.ng as as.~ 
date editor lhc las, lhrcc years. From 1982 10 1984. she 
scn"Cd on 1hc Executive Council of lhc Alnbam.l State 
Bar Young L..iwym' Section. She bas sct\'Cd on many 
Afab3mn Slate Bar oommiuees and 111.sk forocs. includ
ing lhc Task Forte on Judicial Selection; 1he Task Force 
on ln1r118cnch-Bar Communication. 1998-1999: and lhc 
Alnbnmn S1n1c Sur Task Force on Oiversily. 2002-2004. 

(Co111i1111rd 011 pagr 141) 
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Carol H. Stewart 

CAROL H. STEWART 

C arol Stewart was bom in Moore.sville, North 
Carolinn in 1953 and was educated in the 
Iredell County public schools. She earned her 

bachelor or science in chemistry in 1974 nt the 
University or North Carolina al Charlotte. She financed 
I 00 percent of her college education by working part• 
lime jobs in high school, including driving a school 
bus, waiting tables and serving as a lifeguard and a 
chemistry lab assistnnl. Her senior year of college. 
Carol was awarded an internship in the Cbarloue City 
Crime Laboratory. and after graduating, she worked for 
the Charlotte City Crime Laboratory, the Mobile City 
Crime Laboratory, nnd the Alabama Department of 
Forensic Sciences as a drug analyst. 

In 1979, Carol moved 10 Birmingham and was accept· 
eel at die Cumberfand School of Law. While at 
Cumberland. she served as recent decisions editor of the 
C11111ber/a11d Law Review nnd as Law Day chairman. 
Under her leadership, the program received the ABA 
Best Low Day in the Natioa awnrd. Carol received her 
J .D .. magna cum laude. from Cumberland in 1982. Later 
dmt year. she was licensed 10 practice Jaw in Alabama 
and Georgia. ln 1983, Carol graduated with the inaugural 
class of the University of Alabama at Binningham·s 
Ma.~ers in Forensic Sciences program. That sanie year. 
she became Licensed to practice law in Florida. 

After graduation from law school. Carol clerked for 
United States District Judge Sam C. Pointer, Jr. in the 
Northern District of Alabama. After her clerkship, she 
joined the firm of Thomas, Taliaferro. Forman. Burr & 
Murray, now known as .Burr & Forman LLP. where she 
practices today. Carol's practice is primarily as a gen. 
eral business torts litigator. hatidling cases for both 
plaintiffs and defendants. She has tried cases in many 
federal :lnd state courts across the country. Additionally, 
Carol has a unique niche practice in Llie area of condo
minium law. In this capacity, she reprcsen111 developers 
or condominiums. condominium associations and con
dominium unit owners. Carol has published several 
articles and papers nnd is a frequent lecturer in the area 
of condominium law. 

Committed to serving her profession :md giving b:ick to 
her community, Carol has been meaningfully involved in 
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Ll,e Alabama Stale Bar. odier professional organiwtions 
nnd n~wy charitnble organizations. She currently is serv
ing her third thrce-yc:1r term on the Alabama State Bur 
Boord of Bar Commissioners. and in 2000-0 I was 
appointed by then-President Sam Rumore 10 serve on the 
Executive Council or the 80,,rd. In 2003 she was appoint
ed to serve on tlie Disciplinary Commission of the bar, 
lllld has sen-ed on die Manda1ory Continuing Legal 
Bducution Commission since l999. She bas also sen -ed 
on the Commiuee on Disciplinary Rules a11d Enforcemcn1 
for three years and is a member or the Women ·s Section 
or the state bar. Carol's pasl iuvoJvemcm with the 
Alabama State Bar includes serving on die Disciplinary 
Board { 1998-2003) and 1hc Character and Fiu1css 
Commiuec (1994-1998). serving as chair of the Business 
Tons and Antitrust Section in 1991, as well as many com
milioos. including the AIC1bama Bar Directory Comminee 
( I 992-94), The Alabomo IA111yer edimrial board { 1990-
91) and chairman of 1he Law Day Committee (1986). 

Carol believes that it is very imponant Lltat each 
lawyer gives back to his or her school. She currently 
serves as the Annual Fuod chairperson fot Cumberland 
School of Law and scn•cs on the Dean's Advisory 
Council. In 2002, Carol served as Ll1c Binningham 
Cumberland Club president. lo 2003. she was honored 
n.s the Cumberland School of Law Volunteer or the Year. 

In oiher professional activities, Carol has served on 
the Binningham Bar Foundation Board of Directors 
since 2000, and in 2002 she co-chaired n commiuec 
which raised funds lo retire tl1e no1e on I.he 
Binningbam Bar Center. Currently, Carol serves as a 
group chair of Llte Grievance Commiuce of die 
Birminghnm Bar Association. She ha.s :llso served on 
the Executive Committee of Ll1e Binningham Bar and 
as Grievance Commiuec chairperson. Comntiucd l ll the 
dcvelopmem of women to I.heir full potential in the 
law. Carol served on d1e board of the Women's Section 
of the Bim,inglrnm Bar for six years and served ns the 
section's president in 1998. Carol received the 
Birmingham Bar Association's L. Burton Bamcs 
Award for Public Service in 200 I. 
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CAROL ANN SMITH 
(Conti1111ed from page 139) 

c~rol Ann chaired the 1984 Mentoring Commincc and the 2000 
Task Force on Bench-Bar Relations. Carol Ann is a Fellow or the 
Alnbnma Law Foundation. She is also a member of the state bar"s 
Womco 's Section. In 2003, Carol Alu1 was appointed by lhe 
Alabruna Supreme Coun to serve on its Alabama Panem Jury 
lnsm,ctions Committee. 

Carol Ann also has been active in the Alabama Defense 
Lawyers Association, serving on its board of directors from 
1984 to 1987. and as president in 1997. During Carol Ann's 
term as president. ADLA decided to t.ake action 10 promote 
goodwill between the polari1.cd plaintiff and defense sections or 
the bar. The association drafted a comprehensive set of volun
tary guidelines for civility and worked with Lbe Alabama Trial 
lawyers Association to obtain their approval and suppon. 
Togelhcr, plaintiff lawyers and defense lawyers obtained the 
approval. or adoption. or the guidelines by each or the federal 
district couns in Alabama. The guidelines were unanimously 
adopted by the judges or the Tenth Judicial Circuit of Alabama. 

Beginning in 1979, Carol Ann served for more than ten years 
on the Executive Committee of lhe Alabama Bar Institute for 
ConLinuing Legal Education. She has been a frequent speaker at 
legal seminars and has chaired many CLE planning commiuecs. 
She served as chair or tbc MCLE Committee of the ASS Young 
Lawyers' Section during the time the committee was responsi
ble for plruining the annual "Update" seminars presented by tbe 
YLS at the state bar's annual meeting. In l 998. Carol Ano was 
honored as the recipient of the Walter P. Oewin Award for 
Outstanding Service to tJ1e Alabama Bench and Bar in 

C AROL H. STEWART 
(Cfmti1111ed f,-11111 /J(lge 140) 

Carol was elected as a Fellow or tl1e American Bar Foundation 
and a fellow of the Alabama State Bar Foundation. In addition to 
the Alabama State Bar, she also is a member of the Alnerican Bar 
Association. the Stare Bar of Georgia and The Florida Bar. During 
ber 2 l years of the active practice or law, Carol hns panicipatcd on 
numerous occasions as a lecturer for continuing legal education. 
has been an adjunct professor of law at Cumberland, and bas 
taught forensic sciences at UAB. 

Carol is also very involved io community and civic activities. 
She serves oo the board or directors of Pathways. a shelter for 
homeless women and children. nnd participates as a Big Sister 
in the Big Brothers/Big Sisters program. With her husband, 
Rusty. Carol has been a Big Sister since 1995 to a remarkable 
young man named Brint Hardy, wbo will anend Birmingham 
Southern College next year on a baseball scholarship. She is 
also immediate past president or Hand-in-Paw and currently 
serves on the board of tbat organization. Hand-in-Paw's pro· 
grams use "pct therapy" to help sick 8Jld special needs children 
and at-risk youtJ1. In 2003. Carol was honored as the Hand-in
Paw Board Member of the Ye:ir. She serves on the Bim1ingham 

Continuing Legal Education. an award given annually by the 
Alabama Bar Institute for Continuing Legal Education. 

Carol Ann is active in tbe Birmingham Inns of Court. She is " 
member or the American Bar Association and has been selected 
as a Fellow of the American Bar Foundation. She is also a 
member of the Federal Circuit Bar Association and the Defense 
Research Institute. 

Carol Ann has also been active in her com.muoity, as a mem
ber of the Kiwanis Club or Birmingham; on the board of man
agement or the Fourth Avenue YMCA and its Executive 
Commi11ee; on the board of management of the Metro YMCA: 
and on tJ1c board of management of the Downtown YMCA. In 
l 997. she was honored by the Birmingham Blll'iness Journal as 
one or the Top Ten Women in Birmingham. Recently, Carol Ann 
was honored by her beloved alma mater, Binningham Southern 
College. as a Distinguished Alumna, 2002. 

Carol Ann is u·oublcd by the public's growing distrust or lhe 
legal sysLem and by its widespread lack of respect for lawyers. 
.. The legal system has become tbe fault line where the first signs 
of social change are being folL Our legal system is threatened by 
~tc great upheaval of trust in public instituLions that this country 
is undergoing. As the country becomes increasingly divided, tJ1e 
legal system and lawyers are easy targets for general discontent. I 
don't know what can be done on a national scale. but here in 
Alabruna. the stereotype docs not fit. In ~1is state, lawyers are th<: 
work horses of our communities. of our charities. of our cburches 
and of our synagogues, and of our parenHeacher orgrutlzations. 
From Boy Scout Explorer posts. to Little League coaching staffs. 
to organizations opposing hate crimes, 10 shelters for homeless 
families, Alabama lawyers stand tall. Whatever role l play in the 
future of the Alabama State Bar will be devcted to securing for 
Alabama lawyers the respect tJ1ey deserve." • 

Public Park and Recreation Board and is a member of The 
Women ~s NC:t\YOrk. 

Carol is passionate about animals and served on the board or 
directors or the Greater Binninghruu Huma11e Society for five 
years. servi11g as its president for two years. She is currently 
involved with tbe foster care program of the Shelby County 
Humane Society and Alabama Adoption Rescue, Inc., having fos
te,-ed over 200 homeless mother dogs and puppies. Cru·ol and Iler 
husband have seven dogs, some of which were rescued animals. 

Carol is a member of the Leadership Birmingham Class of 
1999. and served on the Program Commiuee this year. She is 
also a member of lhe Project Corporate Leadership Class or 
1989. In 2001, Carol was honored as one of Birmingham's Top 
Women and received the Birmi11gham B11si11ess Journal's Top 
40 Under 40 Award in 1991. 

In 1986, Carol married Lewis ··Rusty" Stewart, who is a prin
cipal in the real estate brokerage firm of Soutl1pacc Properties. 
Rusty has two cbildren. Judson and Kalhrine. Judson. a broker 
with McGriff Siebels & Williams. an insurance brokerage firm. 
is married to Buffy Stewan, and they bavc one son, Judson, Jr. 
Kathrine. a real estate agenr. is married to Mike Messer, who 
has two children. Sawyer and Anna, and they live in Staunton, 
Virginia. Carol and her frunily are active members of tJ1e 
Cathedral Church of the Advent • 

T II 1~ ,\ I . . l n ,\ 11 ,\ L A H' r r.; R 141 



Keilh 8. Norman 

The 125th 
Annual Meeting: 
One to Remember 

his year's annual meeting (July 21-24), will be 
L1J.cst.'11e ba.r's 125th. Plans hove been made for 

•• meeting that will have somclhing for lhe 
'rt ·(amily I The meeting hotel will be !he ever pop-

~ ~ ondestin Hilton. From lhe beautiful Gulf waters 
[{(,&~ell~ to an impressive tine-up of plenary speak-

~ l}"d CLE programs. as well as an array of enjoy-
, e socinl activitiesf this year's nnnuaJ meeting is ccr--
• t 

am'-¢ ,;nilk among our best ever. 
'Itere'r10 the.schedule of events included in this 
ti!;~fl,!fet1labama Lawyer, or visit lhe l,ar's Web 

~t. \f1!•1v,dlabar.org for complete details. Whether 
· u /llgi~ l;r ouline from lhe bar's Web site or use !he 

, , , ' \i',!!~iQn fora) that was mailed to you. register early 
so' a'l'y,ou resefVc your spot at Llie I 25th annu,~ 

'ngl We look forward 10 seeing you !here! 

f3 Alabama Center for 
i ute Resolution 

Center) on lbe occasion of their tenth anniversaries. 
Created by Ll1e state bar, lhe Center has made impres
sive strides in the field of dispute resolution in 
Alabama. The Center has proved 10 be a valuable 
resource statewide for promoting mediation and other 
methods of dispute resolution. 

The Center's success these past ten years is due in 
large measure LO Ju dy Keegan. who has served as i1s 
ftrst and only director since 1994. She has been a tire
less promoter of ADR across the state. Judy's drive 
nnd creative energies have lead to the development 
and implementation of programs for dispu1e resolution 
in Alabama that have involved lawyers. laypersons. 
lhe judiciary. schools, communities. the stale and fed
eral government. and businesse.~. The Center's body of 
work, under Judy's able leadership and lhe auspices of 
!he Commission, despite having Ll1e smallest budget of 
any s1a1e dispu1e resolution center. bas put our slate in 
lhe forefront of all staiewide programs. 

A greai deal has been accomplished in Alabama these 
last ten years in the field of ADR and much remains to 
be done. With Judy Keegan al lbe helm, I am sure that 
the Center's future will be as productive as i1s past. • 



IF YOU'RE FRUGAL, 
CHECK OUT THE RATE. 

IF YOU'RE A GOLFER, 
CHECK OUT THE COURSES. 

IF YOU'RE A 
FRUGAL GOLFER, 

YOU SHOULD BE ON YOUR WAY BY NOW 
$99 For about dtc ucnc price a.s other hotels in the Montgomery ill'l'a, you can enjoy 1-hc 

11nu~njries of' a fuur-mr hord. Fron1 the iophisticacion of our n~rbled lobby an.d 

NIGHT ex«tirive mocring rwnu to the warmth and rdax:2tion of our suitct and brucst room5, 

The ~nd, •• C.pitol l-lill olfcn • lcvd of inclm.,cy •nd cl"" wuwiL.blc •t oclicr compa,.blc 
hotel<. Andi<'• all located on tbe Robcn Trcm Jones GolfTr:,il. For rcscrv.ition,. ail) 334-290-1235 

or vl$it www.legcitdsgolfrc~ort.com. 

FOi'! MOl'tli: INFOJ\M,\"TCQH ON ALAftAMA'!II "OD Cft1' TfU(NT ~OHII'. Co Lr Tit.Al L 
CALL 1-800•049•.C.444 01'1 Vl81T WWW,RTJGOL.F",C:O,-i, 

All rtte, •re ba.~d upon 1Vail~l!lty. 



The Alabamt1 ltMyu no lo11ger publishe s addresses twd telcpho11e ,mmb ers ,wl e.,s Ille an1101111ceme11t relates 
10 the ope11ing t,f a new fin11 or solo practice. P/et,se co111i1111e to send in a111101111cements and/or address 

changes to the Alabama State Bar Memb er..hip Departme11I, at (334) 261-6310 (fax) or P.O. Bo.< 671, 

Mo11/gomery 36101. 

About Members 
Angcln M. Cooper announces the openlng of 

Cooper Law Firm , Hilton Square Building, 3 103 
Airpon Boulevard, Suite 6 10, Mobile 36606. Phone 
(25 1) 473-8180. 

Patrick Harris . fonnerly of Beers & Anderson. 
announce., the opening of his office at 323 Adams 
Avenue, Montgomery 36104. Phone (334) 262-2770. 

Mnrk l:loffJlUln, fonncrly of Corley. Moncus & 
Ward. announces Ute opening of his office at 2229 First 
Avenue. Nonh, Bim1ingham 35203. Phone (205) 241-
9643. 

William R. Payne. fonnerly of Lawton & Associates, 
announces the opening of his oflice at 1300 Noble 
Street, Annisron 36202. Phone (256) 237-3560. 

. Jean M. Powe.rs announces Ll1e opening of her 
oflice at ·155 S. Warren Street. Mobile 36602. Phone 
(25 1) 432-3781. 

Artlmr F. Ray U announces the opening of The Law 
Office of A rt.hur F. Ray 11, LLC at 8244 Old Federal 
Road. Montgomery 36117. Pbonc (334) 396-5719. 

Among Firms 
The Alabama Court or Criminal Appeals 

announces that Ben Locklar , fonncrly with Jordan, 
Myers & Locklar, is now a staff auomey. 

Alford. Clausen & McDonald, LLC announces Ll101 

L. Hunter Compton, Jr. has been promoted to partner. 
and Juan C. Ortega , Gabrielle Reeves Pringle and J, 
Richard Moore have joined as associates. 
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Annhrechl Jackson LLP announces that Sam 
David Knight and J. Walton Jackson have become 
pnnners. and Benjamin Y. Ford has joined the finn as 
an associate. 

Bayer Properties Incorpo rated llnoounces that 
Jeffrey M. Pomc.roy has been named vice-president 
and assistant general counsel. 

Beasley, Allen, Crow, MeUivin, Portis & Miles. 
PC nnnouoccs that Scarlett e M. Tuley has become n 
shareholder with the finn. 

Berry & Berry a,mounces a nnme change to Berry. 
Be.rry & Little. 

Wesley B. Blacksher nnd Ronald Herrington 
announce Ll1c fonna1io11 of Blacksher & Herrington, 
LLC. Offices arc located at 40 I Church Street. Mobile 
36602. Phone (251) 432-1010 . 

Bohanan & Belt PC anoounces that Morri s 
Lilienthal has joined the frm1 as '111 associme. 

Bradley Aron! Rose & While LLP announces 1ha1 
Nathan A. Forrester , selected in 2002 to be the first 
solicitor general in the history of the s1me. has jo ined 
the linn as counsel. The liiin also announces that 
Jeffery R. Blackwood, James W. Childs, Jr., Tracy 
M. Thompson and Lauru Parchman Washburn have 
become partners. 

Burr & Forman LLP announces that Ashley H. 
Hattawa y, Bradley W. Lard , Theodore M. 
McDowell, Jr. , K. Brynnce Meth eny, and Joel A. 
Price, .Jr. have become panners. 

Capell & Boward PC announces that George L. 
Beck, Jr. has j oined the Einn as n member, and Uta! 
Mai Lan F. Isler, ,John H. RoU1 and Chad W. Bryan 
have joined as associates. 



Clurk Dolan Morse Oncale & Hair 
PC announces that Eric David Bonner 
has become associated with the firm. 

Wendy Brooks Crew & Associates 
PC announces that Sybil Corley Bowell 
is now a shareholder. and the fim1 name 
has changed to Crew & Howell PC. 

Gamble, Gamble & Calame LLC 
announce.< thot Valerie Ki,;or Chil!om 
has become a member of the Ftnn, and 
the new firm name is Gamble, Gamble, 
Cnlnme & Chittom LLC. 

Rny Gibson, Monica Rodgers and 
Steven W. Money announce ~1e fom1a
tion or Gibson, Rodgers & Money LLC. 
with offices al 2315 9~1 Su-ee~ Suite 3-6, 
Tu.scaloo~ 3540 I. Phone (205) 342-9000. 

Fland Arendall announces that ,J. 
Fred King.ren has joined rhc fi m1 as a 
member and M. Allison Taylor has 
joined as counsel. The finn also 
announces lhar .Jaime W. Bdbe1.e nnd E. 
Shane Black have become members. 

Haskell Slaughter Young & Rediker 
LLC announces 1ha1 ,Joseph L. Cowan 
ll , J. Mark Harl , Mark D. Bess, C. 

Dennis Hughes, Bert S. Nettles, and 
Brennan C. Ohme have become mcm· 
bers, and Kbristi J. Doss and ,John Ii. 
McEniry, rv have become associates. 
The tirm also announces 1ha1 David R. 
Buker has joined the firm of co1111sel. 

Stephen D. Springer and Stewart G. 
Spring er announce the formation of 
Immigration Legal Services LLC wiLl1 
offices at 950 22nd Street. North. Suite 
638. The Medical Forum Building, 
Binningham. Phone (205) 447-9610. 

McDowell Knight Rocdder & Sledge 
LLC announces that Richard M. Gaul 
has become a member. 

Norman , Wood, Kendrick & Turner 
announces llia l Celeste K. Poteat has 
become n partner in 1he firm and Holly 
D. Sass bas become an associate. 

Dinah Petri Rhode.~ and Amy Strain 
Creech announce Ll1e opening or Rhodes 
& Creech with offices ar 115 Manning 
Drive, Suite D202, Huntsville 35801. 
Phone (256) 536-1676. 

Sclr, Smith , Burdine & Burdine 
announce.< tha1 Charles .J. Kelley has 
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become a member or the fum. Wi1h the 
recent death or Robert Burdine , lhe 
tlrm name is now Sclr, Smith, Burdin e 
& Kelley. 

Sirol c & Pcrmoll PC announces 1ha1 
.John R. Baggette, Jr. and .J. Gregory 
Carwie have become shareholders. 

Dennis C. Sweet, m and Ricl1ard A. 
Freese annowtce the fonnation or Sweet 
& Freese LLC wilh offices al The 
Morgan Keegan Ceorcr. 2900 Highway 
280, Suite 240, Binn ingham 35233. 
Pbone (205) 871-1144. 

The U.S. Department or Defense 
rumounces 0101 Wilson Myers has been 
:ippoinred LO the Coalition Provisional 
Autbority for l 8 n1011tl1s as an investiga
tive 1echnical trainer under 1he $enior 
advisor 10 the frnqi Ministry of Justice. 

Waddcy & Patterson PC nnnounccs 
that Lar ry W. Brantley bas been named 
a prfocipal in the linn. 

Waller Lansden Dortch & Davis 
PLLC announces that Stanley E. 
Gritham has become a member. • 
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Honorable George \.f. Aker.,· 

The Honorable George M. Akers. United S101CS 
admmisuntivc law judge. died Tucsd:ly. December 30. 
2003 in s Montgomery hospital at lbc: :ige of 86. 

Judge Akers, known as MStony.-a native of 
Abington. Virginia. scl'\'Cd in the U.S. Anny Air Force 
during World War D. He wns on A-20 pilot, n twin
engine fighu,rfbomber. He Oew 53 missions in ~1c 
Southwest Pacific Themcr, pnrticipuling in the Bn11le of 
the Bismark Sea. He received 1he Air Mednl wi1h Ouk 
Lenf Cluster. Af1er his discbargc Crom service, he 
cmcrcd ~1c University of Alabama where he received n 
B.S. degree in commerce ond business ndminis1rmio11 
in 1948 ond a Jaw degree in 1950. While in lnw school, 
he wns o charter member of the Alabo11111 Law R~•·il' .. ', 
serving as business manager in his senior year. He was 
• member of Phi Della Phi L:tw Frotcmity ond mnin
mincd his membership in the Farroh law Socle1y. 

After groduaJioo. Judge Akm. M:l'\'Cd britaOy a. M 

assistant nnomey geoeral. as clerk to Supreme Coun 
Justice Joel Brown. ond as nn asMX:iatc in lhc 
Momgomery office of the linn of Manin, Tum, Blakey 
& Bouldin. Thereafter. he was n pnnncr in lhc !inn or 
Bnllnrd. Balin.rd & Akers from J 954 to 1969, Md for 
nbou1 two years in the rum of Akl!rs & Russell. Since 
1971. he served as U.S. Ad111inistru1lvc Lnw Judge in 
1hc Office of Hearings and Appeals. Mo111go111ery, nnd 
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served ns its chief judge for over 25 years. He w:is one 
of the longest serving chief judges in the U.S. He was 
a member or lbc: American, Alab3ma and Florida bar 
associations and scr>'Cd ns a p:,s! presidem of the Dixie 
Lions Club. 

In addition to hi~ profes<ionol accomplishmems. 
Judge Akers wns a generous and philanihropic lawyer, 
he and his wife having endowed 1he George M. Akers 
Endowmenl Fund at the Univcrshy of Alobomo School 
of Low in 1987. Mo was nn nvid mcquctbaU player. 
playing in the "A" league or his Mo111gomery club well 
into bis 70s. 

Mrs. Akers. the former Mnry Cowles, o native of 
Mon1gomery, predeceased him in 2003. She also 
=cived her A.B. degree from lhc University of 
Alabama in 1942 and her M.A. dcgrtc from Troy State 
University in 197 J. She retired as ch:linn:m of !he 
English Ocpartmc:nl of Jcffcnon Davis High School 
after 30 years as a clwroom teacher. Judge and l\'lrs. 
Akers were nclive in lhc civic and social life of 
Momgomcry. He is survived by his son, George M. 
Akers. ill; • sister. Noncll A. Burnell: ond grandchil
dren. grcnt-grandehildrcn and mnny nieces nod 
nephews. 

- Charles A. Thigpe11, chief ad111i11i.rtr01ivl! law j udge, 
OJ]ice <if Ne11ri11g.r Ollfi i\ppeol.r, Mtmtgomery 



Senator B. Dori Hale 

Senator B. Doo Hale, a Cullman County lawyer and fonner 
state senator, died at his home on Thanksgiving Day 2003 at the 
age of 66. 

Hale was born in Cullman County on October 31, 1937. After 
graduating from West Point Hjgh School in 1956, he enlisted in 
the United States Air Foree, where he served his country with 
distfoction before receiving an honorable discharge in 1960. 

Hale later auendcd Jackson State and then St. Bernard 
College where in 1966 he received a Bachelor of Ans degree in 
history. Hale wem on to earn his law degree from Cumberland 
School of Law in Birmingham in .1969. After graduation, he 
returned to Cullm,1n where he practiced law with Jamie 
Thompson and Asa Hartwig before being recruited by U.S. 
Auorncy Wayman Sherrer to serve as an Assistant U.S. Attorney 
in the Birmingham office. Within two years of his appoint. Hale 
was promoted 10 first Assistant U.S. Anorney and received 
national recognition for bis services from the Department of 
Justice. 

In 1975, Hale returned 10 private practice in Cullman, where 
he practiced with Roy Williams under the firm name of Hale & 
Williams umil 1980. It was during the early l980s that Hale 
was hired to serve as city attorney for the City of Cullinan. Hale 
would continue to serve in this capacity for almost 20 years and 
was well recognized by his peers for his keen understanding of 
municipal law issues. Cullman Mayor Don Green said of Hale, 
"I always knew him 10 be a very unselfish person. He was also 
a very knowledgeable city auomey. He served Cullman and 
Cullman County well for many years as a state senator and the 
contributions he made will live on for many. many years." 

In 1986, Hale eniered imo partnership with Greg Nicholas 
under the firm name of Hale & Nicholas. and he began his first 
can1paign for the state senate shortly thereafter. Hale, a lifelong 
Republican. was elected 10 the Alabama state senate later that 

year and served a iota.I of three terms. During his tenure in Ll1e 
senate, held key positions in the administrations of Govemor 
Guy Hunt and Governor Jim Folsom, Jr. 

Governor Hunt said of Senator Hale, "Don wasn't your typi
cal politician. He had friends on both sides of Ll1e aisle and he 
leaves behind a lifetime of public service that few people can 
match. I could always depend on him, and his dedication to Ms 
district and bis state won him friends on both sides of Ll1e aisle." 

Former Govemor Folsom echoed those sentiments. "I appoint· 
ed Don Rules chainnan, which by the way is one of Ll1e most 
powerful chairmanships in the state senate, because we had a job 
to do and 1 knew I could count on him to do what needed to be 
done," Folsom said. '1 was a De1nocrat and Don was a 
Republican. but we always worked well together. He was an 
amazing legislator and an even more ama7jng person. I've never 
know of anyone who put more of their heart into Ll1eir job as a 
state senator and he strove every day 10 do the best he could for 
the people of Cullman, Morgan and Madison counties.'' 

Hale was particularly devoted to the cause of economic devel
opment and worked tirelessly as senator and as Cullman City 
Auorney to recruit industry 10 nonh Alabama. Shortly after his 
retirement from public service in 1998, Hale was awarded the 
prestigious E.G. Plunkett Visionary Award for his courage, 
vision and dedication to the cause of economic development. 

An editorial appearing in the Cu//mt111 Times perhaps summa
rized the life of Hale best by noting. "He was a man who achieved 
power but didn't abuse i~ who earned respect and didn't betray iL" 
Certainly this was a fiuing uibute 10 a man who devoted bis entire 
life in servfoe to others. 

Don Hale is survived by his wife, Verna Hale; three children, 
Derrick, Tre,'Or and Heather Hale; and one grandchild, Spencer Hale. 

-Greg Nicholas, immedime pasr presidenr, 
Culbnan County Bar A.~·socitlfion 

Mashburn , Telfair Jam es 
Bay Millette 

Admiued: 1936 
Died: January 2, 2004 

Gullal1om, William Collier, Jr, 
Albe11Ville 

Admiued: 1957 
Died: February 15, 2004 

Kelly, Robert Eugene 
Montgomery 

Admiued: 1958 
Died: February 29, 2004 

Miller, Martha Ann 
Montgomery 

Admitted: 1990 
Died: February 2. 2004 

Miller, Paul J ackson, J r. 
Phenix City 

Admiued: [951 
Died: June 13, 2003 

Skinner, Stanford Joyner 
Birminghrun 

Admjued: 1951 
Died: February 24. 2004 

Watkins, John Frankl in, Jr. 
Prauville 

Admiued: 1947 
Died: July 28. 2003 
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Hue/ McKi11lev Love 

Hoel McKinley Love passed from us at his home in Tnlhulegn 
on lhc e,-ening or Februnry 18. 2004. He was 82 }eall old. He 
had pmcliccd lnw continuously for o,-er SO years. and appeared 
in coun on behnlr or his client for the linnl lime on the dny or 
has dcnib. 

Dom in Elmore County, he w,s rolscd in Clay Cou111y and 
was a graduate or Bibb Graves High .chooL He was a coml>m 
, ·ctcmn of the Unilcd S1a1es Navy during World War II. 
u,igned to the 1$1 Mw-ine AmphiblOUJ Corp. He sef''Cd for 
''three years. six months and 17 day~" ,n lhc Pacific 111cnter 
where he fough1 in bu11les which i11cl11ded Guadalcunnl. 
Bouganville and the Philippine Islands. 

Upon his honorable dischnrgc rrom the Navy, he ancndcd the 
Uni,·ersity of Alabama, where be receh'Cd bis law degree in 
1949. He had hoped for a career wuh the Federal Bureau or 
ln,esligation ond was waiting for his application 10 be 
processed when he borrowed $ I 4 rrom bis father, bung ou1 his 
shingle and fell in love with the pmc1icc of law. 

In the five decodes lht11 followed. he represented lh0\1$:uld., or 
clknis with C\'Crf COl!Ceivnblc legal f'l'Oblem. His lmowlc:dgc or 
t!M: law was va.<1. yet no mMter wa, con,idcrcd too mundnne for 
hi• ntu:otion. His exploits in the civil urcnn were legcndnry. He 
recently sold bis movie righis to o case rrom tbe 1950s in which 
he represented u clie111 i11 a dispute over the propeny righis 10 a 
arw:1corite which smack her ns it foll from the sky. He wns inS111J
men1nl in having lhl11 meteorite placed oo permanent display :11 lhc 
UnivtmLy of Alnbam3 Museum of Nnturnl History in Tus<-aloosn. 

However. bis career as a civil litigator was soon overshad
owed by bis prowe~, i1s a criminal dcrcnw attorney. Ht served 
n.~ counsel for th~ nccuscd in over 300 murder cases. During 
one high-profllc murder case_ he hnd nn automobile blown out 
from under him. Hi~ ~kill in 1hc derensc or persons charged as 
boode<>,,gcrs was well-known. >nd ClU1lcd him the nickname 
"Little Jesus"- for if Huel Love co11ldn'1 save you. then no one 
could. Although his career in criminul luw was primarily in lhe 
dercnse of those accused, on several occasions he was nppoin1ed 
ns special prosecutor to present the srnte's case in n criminal 
muucr. His career os both couosclor nod advocate - unpruul
Jckd. yet in his own eyes his highest :w:hic,-ement in the '"" 
wils in being elected by his peers lO two terms os an AlnbatnJI 
Srntc Bar Commis~ioner. 

As he watched the legal world evolve into specinll1.mio11. he 
continued to practice his own spcci:1hy-he lping people wilh 
wh>tcver 1>roblem they had at the moment. In his eyes. po\'l'ny 
wns no sin. Once he decided thnt he could help you, 11 made no 
difference to him whether you went 10 work in a suit or m o,..,r
nlls. You would receive the full mcnsurc or his skill whether you 
hnd paid his foe in cush or with produce. He was Lhc cmbodi
mem of everything thnt is good ruul bouomblc about the pmc
tice or law. 

This great countty lawyer w;is also my f.lther. He wa. 52 
yd!J'S old mid in the middle or a uial "hen I was bom. By this 
time he had mastered the on of dashing to the hospiuil nursery 
during the court's recess (oficn with the nssistance of n ;tote 
trooper) 10 welcome nnother child i1110 1he world. As often ns 
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not. that child was destined to become a lawytt. My mother. 
Belly C. Love. Joined my father in the pmc1icc of law m 1965, 
however they rarely tried II case together. As my fo1bcr 
explnincd, "Neiihcr or us can stand n bnck seat driver:· My 
brother. Hucl M. Love. Jr .. joined my fnthcr's practice io 1982. 
In 19S8 my sis1cr. D. Leigh Love.joined the lirm. mid in 1999. 
I joined the furn. In 2003. my brother. Fred F. Ledbetter. Jr .. 
joined the practice . One or my rathcr's gt'Clltcst pleasures was in 
sharing his love or the lnw. He deLightcd in nurnaring the 11rores
~lo11ul development of those of bis chlldrcn who had followed 
him to n career in lhe low. nnd never lost hi, patience or became 
annoyed nt their endless requests for ns_1lstnnce. 

My rondcst childhood memories arc of him rocking on the 
porch in 1he evening, with my mother. talking about their day. 
Clien,t would often come by, bringing vegetables or preserves 
or whnicver e lse they hnd of which they foll he might be in 
need. lf business was to be discussed. then they would step off 
the pon:h together nod walk off 10 3 private comer of the yard. 

In "To Kill A Mockingbird:· Harper Lee crcatcd an tdeali7.cd 
countty lawyer in the character or An.icus Finch. Bui to me. 
Alticus Finch was no Octional charnctcr- hc wns my rnthcr. TI,e 
lessons which my fother 1uugh1. through his own c,-ample. were 
more nbou1 dignity nnd compassion than nny f'lne point or the 



Jaw. His measure of his own wealth was in the Jives of those he 
had touched. We should all aspire 10 sucb riches. 

During his entire legal career. the door to his office was always 
open 10 any person with a question or problem. Now, for the first 
time. tliat door is closed. The papers on his desk remain exactly 
as he left them on Februat)' I 8. 2004. Each of us has lost some
tlting-a father, a coUeague, a mentor, a friend. His family would 
appreciate and cherish any recollections or stories which you feel 
that you can share. You may contact the family through the office 
of Julie Love P.C .. P.O. Box 20577. Tuscaloosa 35402. 

U.S. District Judge Edwin L. Nelson 

Edwin L. Nelson. U.S. District Judge for the Northern 
District of Alabama. passed away on May I 7. 2003 after over 
13 years of service as a district judge. following over I 5 years 
of service as a magistrate judge on the same court. He was born 
in E.~s, Brewton, Alabama on February 10, 1940. 

Judge Nelson jo ined the U.S. Navy in 1958 where he served 
aboard the destroyer ' ·U.S.S. Lloyd 1l1omas." After attending 
Lhc Univcrsiry of AJabatna and Samford University. he received 
an LL.B. degree from Cumberland School of Law, Samford 
University, in I 969. 

Following five years of pn1c1ice in Fort Payne. he began his 
j udicial life by accepting ao appoinunent on October 17, 1974 
as U.S. Magistrate Judge for the Northern District of Alabama. 
On Febma.ry 9. 1990. he entered active duty a~ District Judge 
rollowing his appoin1men1 by President George H. Bush. 

Judge Nelson's service in the federal judiciary was no1 limit
ed to the court on his sat. He served as president of 1he District 
Judges Association for the Eleventh Circuit and as a member of 
the Judicial Council for the ElcventJ1 Circuit. For six years, he 
was a member of the Judicial Conference of the U.S. 

Judge J. Wi{fred Tucker 

Judge J. Wilfred Tucker. longtime judge, prosecutor and 
lawyer in Cullman. died December 18, 2003. 

Judge Tucker was born Pebruat)' 17, 1932. He was admitted 
10 Lhc prnctice or Jaw in Alabama in I 955. He served two terms 
as county solicitor of Cullman County, from 1963 10 1971. 
Judge 1\1cker was elected district judge in Cullman County and 
served from I 98 I to I 993. 

In addition. Judge Tucker served many years a~ a municipal judge 
in the towns of Cullman. Hanceville, Garden City and HoUy Pond. 

He and his wife. Doris, were married for 47 years and they 
had four children, Dcbrn Tucker of Cullman. Donna Jacobs of 

Hue) M. Love was a dutiful and loving son LO his mother, 
Mattie Love Ritch. until her death at the age of I 00 in May 
2003. He is survived by his wife. Betty C. Love; five daughters, 
Alice Faye Love, Virginia Paige Smit11, Carla Ann Love, D. 
Leigh Love. and Julie Love Templeton: four sons. Hue! M. 
Love, Jr., Fred Franklin Ledbetter, Jr .. John Hugh Love and 
Jason Landers Love; one sister. Edna Sue Pius, one nephew, 
Huel Pitts; 13 grandchildren; and nine grcat-grandchildtcn. 

-As told by Julie L u,ve, 
wi1h assisw11ce frr>m Hue/ M. love, Jr. 

Comrniuce on Information Technology and, at the time of his 
death, was serving the last year of a three-yea,· term as commit
tee chair. His able and farsighted leadership resulted in a new 
nationwide case management and electronic case filing system. 
as well as greatly improved security for elecLronic communica
tions without compromising individual privacy. 

Just as Judge Nelson was a lifetime judge. he was lifetime 
and devoted husband to his "bride" of over 37 years. Linda Jane 
Mayes Nelson, 1he father of their two beloved children, Allison 
and Pauick. and doting grandfather of four. 

Strong spiritually and mentally, dignity and fairness were tltc 
haJJmarks of his courtroom and chambers demeanor. Always a 
souLhcrn gen1Jcn1an with a refined n1anncr. Judge Nelson's 
career as federal judge was august and distinguished. He is 
remembered for his constant pursuit of knowledge, his high 
standards for integrity, his hard work, his dedication to public 
service, his wonderful sense of humor, and his love and care for 
bis family, friends and coJJeagues. He is greatly missed. 

-James H. Hancock, senior judge. U.S. Dis1ric1 Co11r1, 
Nonhern Dis1ric1 of Alabama. Birminglwm 

Cullman. Karen Shedd of Mississippi and Dr. James Tucker of 
Florida. The Tucke1'S had seven grandchildren and nine great
grandchildren. 

Judge Tucke('s late father. Jack Tucker, was one of the origi
nal 13 probation officers for Lhe State of Alabama. Jack Tucker 
also served as police chief for the City of Cullm:ui. Judge 
Tucker's brother, Kenneth Tucker, served as probation officer in 
Cullman County for 41 years. Judge Tucker's other brother, 
Donald, of Dec.11ur, is a retired NASA engineer. 

- Jt1111es R. Knighl, 
Knight, Grif}i1h, McKe;1zie, Knight. Mc£/,oy & liflle. LJ.P. Cul/111n11 
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A lnbama adopted the Unif011ll Commercial 
Code in 1965. This Uniform law is the law in 
all 50 s tates and was drafted by ~1e American 

Bar Association and the Nntionnl Conference of 
Commissions of Uniform State Laws. 

Alabama's UCC remained vinually unchanged for 30 
yeurs. except for one panial revision of A1ticle 9 in l 982. 

The ABAINCCUSL conducted a review of the UCC 
to as.sure that it bad kept pace with modem business 
practices. As a result, each of tbe articles has been 
Studied and revised. Alabama revised iLs 1965 UCC 
laws one at a time. beginning with t.be t\YO ne,v arti· 
clcs. Article 2A-Leases and Anicle 4A-Funds 
Transfers. The Articles have been revised as follows: 

Alabama initially adopted ~le entire Code in 1965. 

UCC- ARTICLES REVISED 
I. "General Provisions" Pending 2004 
2. "Sales" Unchanged 
2A. "Leases" 1994 
3. "Negotiable lnstrumentS" 1996 
4. "Bank Deposits and Collections'· 1996 
4A. ''Funds Transfers" 1993 
5. "Letters of Credit" 1998 
6. "Bulk Sales - Repealed" 1997 
7. "Documents of Title" Pending 2004 
8. ''lnveslJJlent Securities" .1997 
9. "Secured Transactions" 2002 

UCC Article 1-"General 
Provisions" 

This provides defrnitions and general provisions that 
in the absence of conUicting provisions. apply as 
default rules covering transactions and mauers other
wise covered under a differenr anicle of the UCC. 

With the other pans of the UCC having been revised 
and amended to accommodate changing business prac
tices and developmen!S of law, it is necessary that Llie-se 
changes be made and the changes made in the revi-
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sions of 0Ll1er articles must be reflected in an update or 
Anicle I . 

Revised Anicle J contains technical. non-substantive 
modifications. such as reordering and renumbering of 
sections and adding of gender-neutral terminology. In 
addition. several mbcr changes rellect an ef:ron 10 add 
greater clarity 10 the general provisions of Article I. 

There are 1wo substantive provisions dealing with 
' 'Good Faith" and "Choice of Law." BoLli of these are 
unchanged by this revision and remain tbe same as 
Ll1cy have been for 40 years. 

UCC Article 7- "Documents of 
Trtle" 

This is the least controversial revision of all the arti
cles of the Uniform Commercial Code that the Institute 
revised. 

Article 7 is Ll1e last substantive article of 1l1e Unifonn 
Commercial Code 10 be revised since 1965. The pur
p0sc of 1he revision is 10 provide a framework for and 
in recognition of the eleccronic documents of title 
which became n=ssary due 10 Congress passing the 
Electronic Signatures in Global and National 
Commerce Act or ESJGN in 2000 and. subsequently. 
Alabama passing tbe Uniform Elec1ronic Transactions 
Act in 2002. 

The purpose of this project was two-fold: (I) 10 pro
vide framework for use of electronic documents. and 
(2) to update the Article for modern times in ligbt of 
Slate. federal and in1em:1tional developmems tl1at have 
transpired over Uie last 40 years. 

ll 1is Act typically provides documentation of goods 
that have been placed with another pany. either for 
storage or for !J'3nsfcr ro another pany. Usually, these 
are warehouse receipts and bills of lading for truckers 
and shippers. 

Technical changes that have been made include: 

I. New definitions of "carrier." "record," "sign" and 
"shipper" in Section 7-102; 



2. Deletion of references to tariffs or filed classifications given 
lbe deregulation of the affected industries. See e.g. section 
7-103 and 7-309; 

3. Clarifying tbe rules regarding when a document is nonnego
tiable. § 7- 104; 

4. Making clear when rules apply just to warehouse receipts or 
bills of lading. thus, eliminating the need for fonner section 
7-105: 

5. Clarifying that particular terms need not be included in 
order to have a valid warehouse receipt. Section 7-202: 

6. Broadening the abiLity of the warehouse to make an effective 
Limitation of liability in its ware.house receipt or storage 
agreement in accord with commercia.1 practice. Section 7-204: 

7. Allowing a warehouse lo have a lien on goods covered by a 
storage agreement and cla.rif-ying the priority rules regarding 
the claim of a warehouse lien as against otber interests. 
Section 7-209: 

8. Conlom,ing language usage 10 modem shipping practice. 
Sections 7-301 and 7-302; 

9. Clarifying lbe extent of lbe carrier's lien. Section 7-307; 
I 0. Adding references 10 Article 2A wben appropriate. See e.g. 

sections 7-503, 7-504 and 7-509; 

11. Clarifying that the warranty made by negotiation or delivery 
of a document of title should apply only in the case of a vol
untary transfer of possession or control of the document. 
Section 7-507; 

12. Providing greater flexibility to a coun regarding adequate 
protection against Joss when ordering delivery of the goods 
or issuance of a substitute document. Section 7-601; and 

13. Providing conforming amendments to lhe other Anicles of 
the Unifonn Commercial Code to accommodaie electronic 
documents of title. 

Only the very controversial Article 2, "Sales:' has not been 
revised. Currently, the Institute is not planning a review of ll,is 
Article. Information concerning these bills can be found on lhe 
lns1i1u1e's Web site or by obtaining a copy from lbe legislature: 

UCC Articl e 1 
ffB-217 Sponsor- Representative Cam Ward 
SB-68 Sponsors-Senators Zeb Little, Roger Bedford, and 

Larry Means 

UCC Article 7 
HB-252 Sponsor- Repre.~ntative Charles Newton 
SB-168 Sponsors-Senators Cun Lee, Ted Little, Zeb Little, 

Wendell Mitchell, and Rodger Smitherman 

Other Institute-Prepared Bills 
Uniform Secw·ilies Act (pending on the calendar of each 
house) 
HB -301 Representative Marcel Black 
SB-290 Senators Roger Bedford, Rodger Smilbennan, and Ted 

Liu le 

Uniform Landlord Tenant Act 
HB-274 Representatives Jeff McLaughlin, James Buskey, 

Maroel Black, Merika Coleman, Priscilla Dunn, 
Demetrius Newton. and ·cra ig Ford 

SB-197 Senators Myron Penn and Rodger S,nilbcrman 

Uniform Trust Code 
HB Representative Leslie Vance 
SB Senator Rodger Smitherman 

2004 Regular Session 
The 2004 Regular Session began February 3rd, and at the 

writing of this article is approximately half over. There arc 
pending 420 senate bills and 620 house bills. With more than 
J.000 bills having been introduced. on.ly two local bills have 
found their way into law. 

Copies of Law Institute bills are available on l11e lnstilute's 
Web site. www.(l/i.s1a1e.al.11s. 

A copy of all legislation may be obtained from the 
Alabama Legislative Information System online: at 
ww,v.alisdb.legislar,,re.sr01e.al.11slacas!ACASlogin.asp 

The legislature is scheduled 10 adj ourn this month, May 17th. 

For more infonnation. contact Bob McCurley. director, Alab.-una 
Law Institute. P.O. Box 861425. Tuscaloosa 35486-00 I 3. fax 
(205) 348-8411. phone (205) 348-741 I or vis.it our Web site at 
w,v1,~a ti. st ate. al. us. • 

Rob en L Mccurley, Jr. 
llob!l1 L MdlJ1e,\Ji.a lhld,.,,, ol lhlAJalmw law .,.;,uie11 lhl li<""""'1al Alalmw.lle 
~ i-s~i:etllll lawckqees ffUll lhe I.JnMnity. 

Free Report Shows Lawyers 
How to Get More Clients 

Calif.- Why do some 
lawyers geL rich while 01hers 
struggle 10 pay their bills? 

The answer, according to 
nuomey. David M. \.Vatd, halt 
nothing to do whb talcat. educa
tion, hn.rd work. or even luck. 

''The lawyers who 1nake the 
big money are not ncccssan1y 
better lawyers ... he says. "They 
have sin,1>ly learned how to 
marJ,:ct lheir services." 

A successful sole practitioner 
who struggled to attract clients. 
Ward crediL~ hi~ turnaround to a 
referral nlarketing systc,n he 
developed six yeru,; ago. 

.. , went fro1n dead broke and 

drowning in deb t to can1ing 
$300,000 a year, practically 
ovenlight," he says. 

Most l:.l"'yers depe 1)d on 
referrals. he notes, but not one 
in I 00 uses a referral sys1e111. 

"Witho ul a system. referrnls 
arc unpredic table. You may gel 

new clienlS this mo nth. you 
1nay no1..:" he says. 

A refem1l sysiein. Ward says. 
can bring in a steady stream of 
clie nts, month after 111011th, year 
after year. 

.. 1t feels great to co 1ne to the 
office every day knowing the 
phone will ring and new busi
ness \vUI be on the line: · 

Ward has 1nught his referral 
systen1 to over 2,500 lawyers 
wor ldwide. and has wriuen a 
ne,v report. ''Bow To Get 
More Clients In A Month 
Than You NO\V Get All Year!" 
which reveals bow any lawyer 
can use this systen1 to get n10re 
cli ents and increase lhe ir 
income. 

Alabama lawyers can get a 
FREE copy of this re1>0n by 
caUing t-S00-562-4627, a 24-
hour free. recorded message , or 
visiting \Yard's web site. 
hUp: // ,,~'W.d.avid,varcl. cont 
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Birmingham attorney J ack Criswell has been 
named chairman-elect of the Automobile Law 
Commiuee of U1c Ton, Trial and Insurance Practice 
Section of U1e American Bar Association. His tcnn 
as chair will begin in August of this year at the 
ABA's Annual Meeting iJl Atlanta. 

Criswell has been practicing in Birmingham since 
1988 and is a gradu<1teof Cumberland Sebool orl.aw. 

The Alaballla Ce.nter for Dispute Resolutfon has 
been named a recipient or the 2004 Pro Bono and 
Legal Services Dispute Resolution Mi.oi-Granis. 

Earlier this year, the Jackson County Historical 
Society hosted a ceremony bonoring U1e Jackson 
CouJ1ty CourU1ouse and U1e Scollsboro trials. 
along with che dedication of a Legal Milesconcs 
marker. The marker was crecccd in 2003 as a joim 
project of U1e Historical Society and the Alabama 
State Bar. 

Constmcted in 19 11-12. the Jackson County 
Courthouse was the site of the first or the 
Scousboro Boys trials. where cwo white women 
accused nine black youths of rnpc in 1931. Arter a 
series or trials, convictions and ovenumed deci
sions. a compromise was reached in 1938. with 
some of the defendants freed inuncdiacely and oth
ers released by 1950. 

Two landmark United States Supreme Court deci
sions arose directly from the case: Pa11erso11 v. 
Alabama and Norris, .. Alabama. Many consider the 
Scocisboro case and ilS afiermath one or the begin
nings of the civil righL• movement in Alabama. 

Montgomery attorney William O. Coleman. who 
serves as managing director or Capell & Howard 
PC. has become n Fellow of U1e American College 
of Construction Auomeys. The College is a profes
sional association consisting of approximately J 20 

lawyers throughout the country who devote U1e 
majority of their professional time 10 che practice or 
teaching of consu'\lclion law. Coleman regularly 
serves as a mediator or arbitmcor or dis1,uce.s arising 
[rom construction projects. 

Ernestine S. Sapp. a partner witl1 the Tuskegee 
firm of Gray. L.1ngford. Sapp. McGowan. Gray & 
Nacl1anson, recently wa.s elected as slate delegate 
from Alabama to the American Bar Association's 
House or Delegates. Her three-year teem begins this 
ycM at the ABA's Annual Meeting in AugusL 

Judge Rhonda Jones Rardcsty was recently pre
sented with U1e Clanton C.J.T.Y. Program's Citizen 
of the Year award. Judge Hardesty was recognized 
for her continued assistance to youU1s in Chilton 
County through the circuit court system. 

Hunl-"-ville Mw,icipal Judge Charles Rode11hauser 
was presented rccencly wiU1 an award from the 
Southern Conference on Language Teaching. Toe 
award was in recognition of his effons co meet the 
neccl1 of foreign language speakers who appear in 
his court. 

When lhe City of Huntsville hired Polly Blalock 
as n city prosecutor. Judge Rodenhauser smv a 
chance to help Spanish speakers. Blalock speaks 
nuenl Spanish and hns conversational skills in 
French. Italian and Japanese. 

Rodenhauser wrote a list of questions and phrases 
lhac would help him communicacc witl1 Spanish 
speakers before the bench. Blalock u-anslated the 
list and coached Rodenhauser in che pronunciation 
of the words. Court personnel also auended o 
Spanish class conducted by Blalock. ln addition. the 
court has n List of imerpreters on call for arraign
ments and trial dockelS. 



Dr. Larry O'Neill Putt was recemly named the new clean of 
the Thomas Goode Jones School of Law nt Faulkner 
University. Pull has been with the law school since 1999, 
serving as associate dean for Academic Affairs nnd Professor 
of Law. He replaces Wendell Mitchell. who will serve as 
dean emeritus and professor of law. Pull earned a bachelor's 
degree in economics and political science at Mississippi 
State University and a master's oflaw degree aod juris doc
tor degree at the Univen;ity of Mississippi. 

Frank M. Bainbridge was recently named the Birmingham 
Bar Association's Outstanding Lawyer of the Year. Richard 
Vincent, chaimrno of lhe BBA's Lawyer of the Year 
Commillce, presented the awurd. Bainbridge, of Bainbridge. 
Rogers & Smith, started practicing in Binningham in 1956. 

In 1970. he was the BBA's chair of the Unauthorized 
Practice of Law Committee when a scandal broke concenting 
three disbarred Bimlingbam lawyers who continued to pro
mote themselves as licensed attorneys to out-of-state clienL5. 
Bainbridge mobilized his conunittce to expose and shut 
down the "quickie divorce" racket and said 1wo judges 
involved in the scandal were removed from office and sent to 
federal prisoo for maiJ fraud. 

Following the scandal. Bainbridge received an award of 
meri1 from the Alabama State Bar, and in 1977, was elected 
pre.~idcnt of the BBA. 

In 01her association news. J. Mark While was elected 
president; Lee Thuslon was named president-elect: Circuit 
Judge Robert S. Vance, Jr. received Che 2004 Judge 
Drny1on Jomes Award for his dedication in helping new or 
young lawyers: and Martha Jane Pallor, 1-eceived tbe 
Sanon Barnes Public Service Award for her work in various 
organizations including serving as executive director of che 
Legal Aid Society. 

Wals1on. Wells, Anderson & Bains LLP announced recen1Jy 
that Ronald Levitl, a parmer in the Binningham finn, hns 
been elec1ed 10 1he American College of Tax Counsel. 
Members must have at least ten years of subsuuuial experi
ence in tax and tax-related mauers and demonstrate an 
exceptional degree of professional commitmenl 10 the prac
tice of law tluough active involvement in the Tax Section of 
the AJ3A. 

Levilljoinecl tl1e finn in 1996 toesinblish the !inn's tax 
prac:1ice. He is li~aed in Best Ulu•yer3· hr A111eriCll in taxation 
and serves as vice-ehainnau of the ABA Taxation Section's S 
Corporation committee and president of lhe Binningl1nm Tax 
Forum. He ha.~ served as chainnan of the ASB ·s Tax Section 
and os presidem of the Federal Tax Clinic. Inc. Levilt also hns 
served as un adjuncl professor of Jaw l'or both The University 
of Alabama School of l..1w's LLM in taxation program aod 
Cumberland School of Law. teaching panncrsbip taxation. • 

Haue gou 
uisited 
the RSB' s 
UJeb site 
Late lg? 

Order Indexes any way you 
411~ .. want them. 

Get the quanlilies you want 
for the indexes you need. 
Flexible orderingl Al competi
tive prices too. 

B1umberg5Xcel~q( 
800 LAW MART 800 529,S278 
fax 800 561·91118 www.blumbuo,c01n 

Abo: Tabbies. Ellhlblb labd,. Taa•. Stampu-. Laur lndue, 

Trust, Medical. U!lgalloo, AlptiabelJCal, RcJnan 
N!lneral. Table or Coolllnts, Nume-rse 
Numerical letter or legal silo, bollom or side !ablled 
\31>. ledge< sto:k; llllJs prtn:ed Cl\ bolh sifes. mylar 
~ lorClld, -,it blanl() 
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Acting Al1.tl){J11ta S1,p11:111c Co11n CJi;ej J1,stice 
Oon11(1n /1ouston al 11n apMll,ue ,ntdiation trainlng 
se111iuar oftt.r addressing the panicipa,u:s 
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These Are 
A Few of My 
Favorite Things 

fil ' JI D/1 H II A.H.G:\ ,\' 

T en years have tlown by since ··we 
guys" and l fust met in !he Lange 
Simpson room in I 994. It was 

Marshal l Timberlake, Bill Coleman 
and Keith Norman. !he new Alabama 
Stale Bar director, and I, tlceing from 
Washington. D.C. traffic. They hired me 
to run a Center for Dispute Resolution 
with a long '"to-do" list outlined in !he 
Alabama Supreme Coun's order. The 
Center was to be responsible to the 
Alabama Supre me Court Commission 
on Dispute Resolution (Commission). 

Over !he years. !he Center and 
Commission have worked on many ven
tures wilh wonderful volu111eers, leaders 
and the bar's ADR Commiuee. We have 
enjoyed making progressive ADR hap· 
pen in this state. After reviewing ou.r 
annual rep0ns and scrapbooks, I picked 
out a few or my favorite things. 

1994 
Judge Joseph Phelps and I began 

peer mediation at Chishol.m 
Elementary School in Montgomery. 
The judge convinced the principal Ihm 
allowing kids 10 problem solve with tbe 
help or a fellow student mediator was a 
good thing. 1 worked with 1hc faculty, 
puuing them thtough Jots or kid-type 
activities that teach cooperation, brain
storming and problem-solving, such ns 
bu.ilding a bridge with marshmallows, 
gumdrops and toothpicks with no verbal 

communication. We had some great 
bridges. body language and laughs. 
Later. I helped the faculry who would 
teach the course in each grade select 
curriculum and videos. During 1he fol
lowing year, llie Center ho~ted !he 
faculty of Lanier High School in 
Montgomery for two days of mediation 
training. The Commission has continued 
to fund peer mediation. Anne Isbell . 
Commission member from northern 
Alabama. bas taken Ll1at project 
srntewidc. She hns been assisted in 
Jefferson Coumy by funding secured by 
retired Jud ge Geral d Topaz:!, Lt. 
Governor Lucy Baxley's appointee to 
!he Commission. 

1995 
Public service announcements fea

turing mediation were heard and seen 
on Alabama .radio and TV thanks to !he 
work of Susan Andres , the srntc bar's 
communications director, and !he bar's 
PR CommiUee and Communication 
Deparunent's collaboration wi1h the 
Center. A pannersbip with the Alabama 
Broadcasters Association for ainime 
made i1 possible 10 bring mediation to 
the people. You still might catch one of 
our TV sp0ts in which Commission 
members Bill Coleman or Capell 
Howard and Ste,·cn Benefield of 
Chri stian & Small excel in their roles 
ns 1nedialors. 
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1996 
The state's first Mediation/Settlement 

Weck occurred du,ing the summer in the 
15th Judicial Cireui~ spearheaded by 
Jud ge Sally Greenhaw. The purpose of 
the event was to clear tl1e docket of 
pending civil cases and 10 provide partic
ipants an opportunity to decide their own 
cases through mediation. During the "lit· 
igation truce," witl1 a limited docket of 
contested ttials and bearings, trained vol
unteer mediators coordinated by Wes 
Romine mediated pending civil cases. 
These truce~ with mediated settlements 
arc still a great idea, and I encourage you 
to LI)' one in your own circuit. 

1997 
Alabama's first community mediation 

center was instituted in Montgomery 
through the work and dedication of 
Malcolm Carmichael of Balch & 
Bingham. Developed as a program of 
Leadership Montgomery. in collabora
tion with the Center, funding came from 
the Commission and other organizations. 
For five years. community mediation 
was successful here, using ttained volun
teer mediators. but every year they had 
to look for funding to keep the adminis
lrator position. Now. after a two-year 
hiatus. and ,vi1h partial funding, 
Leadership Montgomery is sLtuggling to 
determine how to keep community medi
ation afloat. Additionally. the bar's 
Attorney Client .Fee Dispute 
Resolution Program, featuring media
tion and arbilfation, kicked off its first 
year under Rod Max's leadersbip. 
Currently under the administration of 
Rita Gray, the program has had fee dis
putes ranging from $50 to $64,000. It is 
voluntary, and free to both anorncy and 
client. At ~1e Montgomery District 

Gnry F. Cnnne,; I Ith Cbr::uit n1edin1or. conducts'"' appellate n1edi0Hon training se111inar a11'1e 
state bar. 

Court, Jud ge Lynn Bright began the 
longest running small claims mediation 
program in the state. It uses volunteer 
lawyer mediators and law students to 
mediate at docket calls. It ls adminls· 
tcred by Pam Gooden Cook, is fully 
supported by Judges Peggy Givhan and 
Lucic McLemore, and is highly suc
cessful. By year's end, Lhc Center's Web 
site was up and running. 

1998 
This was the year 

the heaven-sent (at 
tl1e insistence of 
anomcy Arlene 
Richanlson) 
Jackie Heartsill 
joined the Center as 
n1y executive assis-
tant. Jackie ,vas Jatkie Htart$il/ 

judicial assistant 10 

the Honorable Ted Bo-,eman for 20 
years. Her help has been invaluable. Jackie 
maintains all the databases and the 
finances. and keeps the office functioning 
perfectly. Exec.utive Orders 42 and 50 
started agency ADR in Alabama, and the 
Governor's Task Force on State Agency 
ADR (Task Fon::e) began its work under 
tlie leadership of Marshall Timberlake of 
Balch & Bingham, Karen L. Bryan of 
LaMoreaux & Associates and me. Lee 
County commenced iLs small claims 
mediatioo program. Judge Richard Lane, 

Commission member, and Judge NLx 
were willing to expcnmcnt. AOC coordi
nated tl1e volunteer citizen mediators, and 
Ken Dunham of Jones Law School and I 
u:ained them. This program has developed 
to include parenting plans for divorcing 
couples and peer mediatioo in Lee County 
Schools. Commission funding assisted in 
both agency and small claims mediation. 
The first special issue of 77,e Alabama 
I.Awyer featuring ADR was published. 
During the year, the Alabama Academy 
of Attorney Mediators, the first profes
sional mediator association, was organi1.cd 
and began meeting in Charles 
Deoaburg's office in Binningham. 

1999 
Arbitration in Alabama. Ltaining for 

advocates and arbitrators. was developed 
by a plan11ing committee (including BiU 
Coleman, Jack Clarke and the author) 
and convened by Anita Hamlett and 
Steve Emens at ABICLE . This imerac
tive course was broadcast in eight cities. 
The EEOC's Binningham District Office 
presented a program on the EEOC's 
New National ADR lniliati, ·e. I was a 
guest speaker, and Commission mcmbe/' 
Debra Leo was as weU. She continues to 
be ADR coordinator at EEOC. The 
Center and the Alabama Crime 
Prevention Clearinghouse sp<>nson.>d 
tl,e Harvard Healtl1 tclcconfen::nce at 
AUM, "Safe Schools, Safe 
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Communities." The Jelf crson County 
Distrkl Court Medi.ution Program got 
o great sllltl as l'<ticbele Obrndovic 
found ini1inl funding from the Alabama 
Ois)lule Resolution Fonndnllon. 

2000 
At the Center's requC11. Governor Don 

Slcgclmll!l proclaimed Mcdintion Weck 
for Alabama. and lhe Center invited indi
viduuls from various AOR programs 10 

panicipnte in the signing nnd 1>ic1ure. The 
Fellows Program, developed by the Task 
Force to introduce Alabnmn go....,rnment 
executives to ADR, had II• fim 1wo-day 
tmining 01 the Legends or Capitol Hill 
The Center and Rod Max. then ai Sirote 
& Permull in Birmingham, sponsored • 
nui.incss Community A DR Seminar nt 
Slrotc's new builillng. I w11s appointed by 
Oovcrnor Siegelman to nucnd the finrl 
Summit or the States on Conmct 
Rc,solution in Lexington, Kentucky. 
,poruorcd by the Council or S1111e 
Oovcmnients. The Center w.u selected to 

CLE 
OPPORTUNITIES 
The Alabama Mandatory ClE 

Commissicn continually evaluates and 
approves in-Slate. as well as nation-
wide. programs which are maintained in 
a computer database. All are identified 
by sponsor. location, date and specialty 
area. For a complete listing or current 
ClE opportunities or a calendar, contact 
1he MCI.E Comnussicn olf,ce at (3341 
269-1515. extension 117. 156 or 158. Of 

you may view a 
comple1e listing of 
current programs at lljll 
state bar's Web sj,le. 

www.alabar.0111. 
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-.'Ol"k on the Gulf or Mexico 
Colloborotion project with p.,rticipants 
from Aorida. MississippL Louisinnn and 
Texns. 11,e Mobile Counly District 
Counly Mediation P1-ugrnm began ns 
uuomcy Y.O. Lott recruited volunteer 
lawyer mcdi:uors and wns funded by the 
Commission. 

2001 
The Children 's l r ust ~'11nd, under 

Allison Black's lnitiutive nnd wilh tcchni
Clll nssiswnce from tl,c Ccmcr. trnincd 
mcdlntors for lru ce 'flllks. This program 
w.u to de\-.:lop support und visimioo 
mcd111uon QI various fund g,un1ee sites. 
The S tate Agency Workp~ Mediation 
l?Uol bcgnn in November. Mediators from 
nine pnnicipating agencies were trnined 
with Center assistance 10 rnedintc work
place disputes at no t.'OSI to the state or iL< 

employees. Doug Lun<fonl. with the slllle 
pinoonel agency. :idmJnhter. the ~ 
v,un. The Aonorab l4' Trucy McCooey o( 

Montgorn«,ry. with a Con1ml~<ion grnn~ 

began the firstcoun-connc:cted \ ictim 
OITenclcr Conferencing Program in 
Alnh.'llnn. This program is extremely suc
cc<,ful, and ,nay be replkntcd in other 
counties with program mntcrinls dcvcl
OP<-'<I by Judge McCoocy·~ c,pcricnce. 

2002 
Justice Champ Lyons COII\Cncd the 

Appclh,lc Mediation Couunlllee to Study 
and tlcvelop a medimion progr.un for 
Alnb.ultll nppellnle cou,ts •• hL~lk t.'S 
Horwood nnd Wood.nil. the ll onomble 
Shnron Yules (n:eent Commission chair). 
Rhonda Chambers of Tn) lor & Tuylor 
of Bimungham. wxl 1 _.'Cid on the initial 
Commmce. We were lruer pined by John 
\\rolkcrson. Celeste Snbel. Rel)(.'<.'Cll 0-:oli!S 
and Michele Wnlters. The Center applied 
for.1u1d tlic cou11S received. :111 nppellaie 
mcdlntion groru for $50.000. In ~IC state 
RFOCY arena. Gov-c'IOOI" Don Sicgelmnn 
and Allorney Generul Dill Pl')'Or sent n 
,oint l1lffllO to chief agency counsel direct
ing them to include a mt.'<lb1lion clause in 

ARE YOU PAYING TOO MUCH 
FOR LIFE INSURANCE? 

Through Onano hl\HIUIICC' )'OV CM puKba.ko IIIT(lflfab~ b(\! IIU;utnllCC from hlaf1ly nuctJ 
lnlil.lrtlntc (Ol'nptulJct.. l'o avoid O\'Ct'pll)'ing. c:oll (l'W .I (f\'C (11IOl'C on polidc!I tlU'l&,inl (m1n $1tl(),O()() 

up IU $2',000,000 to COl1lpcll"C Wilh )'OUr C:l.lnt'.MI ti~ or businc!l!I IM/lall'lllM:( 

\\ctt Couc Lafe 1MUIIOCC Company 
S250JlOO l.cv<I TMII C.,..,.. 

'bk. s.pc. ""°rttm1 
_._._ 

AGE: )0 " .0 ~, 50 '' 
.., 

GIO SIii SIii Sl411 Slll S293 $J9() S'nl 
GIS S1l5 Sl35 Sl6ll S?'IO $443 S6l0 SI.OlS 
G?O Sl68 mo S225 Slll $S75 $11(,) $1,418 

Wc,t Co.1$1 Life lo.,u11u..:c Company 
S500,000 ~,:I Tom Covm..a.c 

M•k. Super Prtfcll'<d --.... AGE. JO " 40 ,4j 50 '' "" 010 SIU Slll5 $llO Sl1! = S,)O s, ... os 
OIS SL.'O $220 S2&5 SllO SS3S $1.l!O 52.ll.'O 
010 ms noo 5400 Sl>9S Sl.100 Sl.67' si.ru 

Drane Insurance 
Carter H. Drane 

(800) 203-0365 
Lt~ ,._.IICC' · ~-ec 8adt1t • r ~ Phttnina · AmwrtliN 

lr.T LS FAX YO\, I\ QUOTE 
'-'----~f-G'-" ..... ,..._. ... ,...,, ... 1 .. lf ... JI,.,--........--~ 
...... llGOt ........ _ ......... \MIII....._C..,-.. \.11 .._. ....... ,.__, ._,~, .. ,__, _ 
_... .... t ........ _.."' 1, . • »'t'M...- ..... ._.., ............................ ,, ....... ....... •• ,_.,.. _.....,.._....,-n,,,1 w•....., .... "'1 _•• ,r,,._._......_._,._.~-.~ ..., .. __ ... -.,... ........... , ... .,, ........ ,...... .... ,.....,t__,,. .. 11,,.,...,..~ .......... _ ... ,_ ....... 
........ a., ......... ,1,,_ •• -. ..... ~ ... ,, ......... ..........., .... _. 



ADVANCING ADR IN ALABAMA : 1994 - 2004 

state contracts in which Chapter 5, 
Section 48(6) of the Alabama Fiscnl 
Policy and Procedures Maounl is normnl
ly applied conceming con1rac1s and Board 
of Adjustment cases. Tori Ad,1ms-Burks, 
AU, of the Attorney General's Office, 
and John Wible, general counsel for 
Public Health , became co-chairs of tl1e 
Alabama State Agency ADR Support 
Group (Agency ADR Support Group), 
sucecs.~or organi1.ation to tltc Task Force. 
Additional leadership included Mose 
Stuart, Finance; Jim Goodwyn, 
Conservation and Natura l Resources; 
Bill BuUer, Medicaid; Carolyn 
Robinson, Public Health; Doug 
Lunsford , Personnel; Bryan Morgan, 
State Military ; and the author. At the 
bar's annual meeting, the Christian Legal 
Society awarded me tlie 2002 
Peacemaker Award. 

2003 
Goven1or Bob Riley issued Executive 

Order 7. as supported by Commission 
member and then legal advisor, Troy 
King. This order expanded the agency 
wo1·~1>lace mediation program to include 
all agencies tl1at want to panicipate, 
encouraged more ADR and collaboration 
in State agency work, and required each 
agency. board and commission to appoint 
an ADR coordinator to work witb tl1e 
Agency ADR Support Group. There are 
now 82 ADR agency coordinators. The 

first coordinator trnini.og occurred in 
October 2003. Tite Center hosted over 120 
attorneys and judges at AppcUate 
Mediation 'Ir.l ining with Gary Canner, 
11th Circuit mediator, as lead 1rainer. John 
Wilkerson. clerk of tJ,c Court of Civil 
Appeals, and Rebecca Oats and Celeste 
Sabel, staff attorneys. were responsible for 
teaching how the appellate mediation pro
gram will work in Alabama. Acting Chief 
Justice Gonnan Houston sent a letter to 
aU trial judges in Alabama encouraging 
them to use mediation. This leuer accom
panied a brochure developed by the 
Cemer: Usi11g Mediation to Resolve 
Disputes i11 Your Court. a primer for 
Judges. We owe Rendon DeBray and 
Robert Ward from Rushton Stakely, Md 
members of the ADR Comminee for tl1e 
brochure and leuer suggestion. They con
t.'ICled Judge Ford or the Commis~ion who 
spoke with Justice Houston about the idea. 
In one month. tbe brochure and letter were 
written and mailed. 

2004 
Appellate mediation begao in Januruy, 

administered by Michele Walters at the 
supreme courL As I write this. Wayne 
Turner , longtime mediator, bas settled 
one of the first appellate mediation 
cases. A two-day Arbitrator training 
will be hosted by the Center this month. 
Seasoned arbitrators Jack Clarke of 
Montgomery and Cary Singletary of 

Florida will teach. Thanks to the Alabama 
State Bar and Robert Huffaker , editor of 
The Alavama Lawyer. this special ADR 
is_,;ue is being published. 

As the tenth year of the Commission 
and the Center unfolds, J tl1ank the 
supreme coun. for their support, and 
Justice Sec. our Commission member who 
keeps the Court aware of our work. Also, 
thanks to the Center's Board or Directors 
Bill Coleman, Noah Funderburg and 
Judge Aubrey Ford. I appreciate greatly 
the work of the bar's A.OR Committc>e 
and Mary Lynn Bates, chair. Much grati
tude to Keith Nom1a11, Ed Patterson, 
Tony Mc.Lain, Jackie Heartsill . and all 
my coJleagucs at the state bar with ,vhon1 
it is a pleasure 10 work. • 

Thi., issue is dedicoted to Marshall 
Timberlake, wlro died last year. 

Judith M. Keegan 
Ji.ldy IC"98n Is a 1986griduate 
OI Catholic llnivot$!ly, Coluttilus 
School ol law i'I \Vashl!lfllOl'I. 
0 C. After r,actici~ IM.-. 
Mal)lord. o.c. .-.cl V,rg;,,,,. "" 
ITll\'ed to Moolgl:IIBV Wllfl her 
husband.. end has been die 
direclc, of the Alaib.ima Centar 

for Oispute Aec:oh.rtlon fer tM vea,,. Sbe begatl meciat. 
Ing w, 1985 

ickCA!iE The software designed by 
lawyers for lawyers 

We can make your 
child support and uncontested 
divorce cases as easy as 1 ... 2 ... 3 ... 

1. Enter the Case Information 
2. Print the Documents 
3. FIie with the Court 

Child Support In Alabllrna 2.0 Gfelllt-S: 
• Cs.47 • et,Acf $t4>POrt ll'llorm,,slon Sheet 
• CS- 41 • CllikJ 5'JJ>t;,ott ot,lig;,hons 
• CS-4.2 • Child Sl4IP0rt Guidelines 
• CS-43· CNld $~ No(Q ol Com~ 
• Cl.6lod'/ Aftid.wrl 
• VIIIQC V/ie'iheldll!Q ()me, 
• Att~,a,ge Repon 

A Cu.R Soft wurc U C Pro<hl~'\ 

Uncontute<I t>Notce 1ft Al~fl\fl 2,0 cr.a 1.-: 
• cetul'ie:ate OI otvorce 
• CS-47 • Ctllld StAPPOfl lnlorma!IOn Shee1 
• CS-41 - Olld Suppo,ri ~llor\s 
• CS,.t.2 • Q,ild Suppoll Oui!l&lit'les 
• CS.-43 • Qlikl Support NolioO Of C¢t1191iftl'lee 
• Cmtody Allidovlt 
• Wage W4hholding Ordet 

~•J.""'--s ~ ......... 
Cornplnln1 lor Divofoo, SUtttmotlt 0, NOtl-R1!9f~ !Od P~rty. ~'C!r •nc1 
Waiver Cl Oelendanl. Oral~. T8Sbm00y ct ~. Se9t,ral)OO 
Agreement. Vmitallon AQN1omen1. and Decwee cl DIYOtee 

Ready to save time and money? 
Unco ntested Divorce in Alabama 2.0 ..... .. $595 
Chi ld Support in Alabama 2.0 .................. $195 
Both products include our R1,1lo 32 Child Support Calculator free! 

Give Ou1ckCase a tryt To ge1 a lree 
demo CD-ROM caJI 

334-244-2983 
BATIAGLIA LAW OFFICE 

We Ntndle o tremendous n~r ot uncontested divurces nnd MO ablo to 
com1>1ete them in minul.0$. _. This p1ogram is truly 0o0 or tho 1>es1 1nvottments tn 
soflwar(II our company net.:> Ovor made: 

Honey Martin exocuuvo socroto.ty 
L sel'VICOS ~ 110n Doth.An. AtobamA 
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The Alabama Supreme 
Court Commission on 
Dispute Resolution 

Rl' 7 Hf . IIONORABLL Al 'RR£)' f(JRL>. JR 

T en years ago, the Alabama Supreme Coun recognized the 
need for an orderly progress of allcmativc dispute resolu
tion in our state, and on June 13, 1994 the coun cs1ab

Ushed the Supreme Court Commission on Dispul.c Resolution. 
The mission of lhe Commis.~ion was to develop guidelines for 
altcmmivc dispute resolution. implement and supervise lhe Center 
for DL~pute Resolution. develop standnrds for neutrals, implement 
commuoity-ba.o;ed ADR programs and provide ADR tecbnical 
assistance, education and training. 

The Commission has a very diverse membership, and mem
bers ure nppoinled by the foUowing legal and governmcnllll 
organizations: the Alabama Supreme Court , the Alabama 
Courl of Civil Appeals, lhc Alabama State Bar, lhe Alabama 
Trial Lawyers Association, U,e Alabama Lawyers 
Association, the Circuit and District Jud ges associations, Ute 
Governor's Office, lhe Lieutenant Governor 's Office, the 
Speaker of the House, the Altorncy General , and the 
Alabama Defense Lawyers Association. Tbree members are 
designated as m-large and are chosen by the Commission. 

Members of lhc bar and the bench have provided able leader
ship duriog the past decade and prior commission chairs 
include: Marshall Timberlake (deceased) of Balch & 
Bingham ; William Coleman of Capell Howard: Hon. Sharon 
Yates of tl1e Alabama Court of Civil Appeals: and Steven 
Benefield of Christian & Small. 

The Honorable Aubrey Fc,rd, Macon Counly district judge . 
is lhe current Commission chair and the members arc J, Noah 
Funderburg , vice-chair, Universily of Alabama ; Steven A. 
Bcnelicld. Christian & Small; Charles Y. Boy, Rhea , Boyd & 
Rhea; Ron. Ralph ColemM, Jefferson County Oislrict Court : 
William D. Coleman, Capell Howard; Hon. John 8. Crawley, 
Alabama Court of Civil Appeals; Anne Isbell, director, 
Community Mediation, Better Business Bureau ; 'lro y King. 
Go,•ernor Riley's former legal advisor and now Alabama ·s 
Attorney General ; Karl Kirkland, Ph.D. of Clinical 
Psychologists, PC; Hon. Rkb ard 0. Lane, Lee County Circuit 
Cow·t; Cheryl Lealherwood, mediator, Oz.ark Debra Black 
Leo. EEOC; Hon. Jolm R. Lockett, Mobile County Circuit 
Court; William C. McGowin, Bradl ey Arant; John J. Park, 
Jr., assi>1ant utt01l1cy general; Justice Harold See, Supreme 
Court of Alabama; Hon. Ge11lld Topa,; , Emond, Vines, 
Gorhman & Waldrep; Justice Bo Torberl, Jr., Maynard , 
Cooper & Gale; and Robcrl C. Ward, ,Jr., Rushton, Stakely, 
.Johnston & Garrett. Liaison members include Randy Helms, 
AOC; Michele Walters, Appellate Med.iation Office; Keilh 8. 
Not111011, Alabama State Bar ; Alex W. ,Jackson, Supreme 
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lt1tmbt~ of rhtt Alabama Sriprrmr C<Htrt o,,,,,,,;J.'SlQlt "" D1'spwr. RtsfJll,fiOI, i11cl1u/(', 
front ro~1: lrfl u, 1(,111: Robe,1 C Hhnl. Jr:: J.-/lchnt \~Jh<'n': A11nr lJl>tll: Cbr.1yl L 
l..bltli~n1"('1()(/; 04!bm Black UQ: a,id Judith Al. K~~nn. !Jud:. tVh\ /~ft t(} J'J'glu, d~: f{()t~ 
JQ/u, R. Lorlu•/1: Ju,ttitt C.C. N:,rlw.n: 11011. Ralph Cole11"t(ui: H(),r. Gcrt11'/ S. 1ilfJO.-:.i; Dr. 
Ki,rl lu'rlclt11td: 11011. Aubrey Ft>rd. Jr.: J()}m J. Par*, Jr.; lVil/itmt O. Coln,11111,• Jfo,a. Jolm 
8. C«n~·lt)•: J11.tti~ Homld s<'~: 11,u/ 1/tHr. H;cht,nl D. I.Jm~. Not 11/ctttrrd all! c011uni.t.non 
IJl('mbc,:s Stcwtu A 8e11,fidd, CJ1orlr;t Y. &yd, J. Nool, F14ttdt!JVU~ 1111d \VilllfJ,rt C 
ltfcGowin, tmtl li<1i.un1s R,111dy 1/dm.t.. Kr.i1h 8. Noruuu, tu•<I Ale.,· \V. Joclr..fon. 

Court of AJabanm; and Judith M. Keegan. Alabama Center 
for Dispule Resolution. 

Tiie Commission has provided more than $ I 87 .000 in altcm:t
tive dispute resolution grants for coun programs. school pro
grams for peer mediation training. law scbool ADR conferences 
and programs. community nncl state agency mediation. In 200 l, 
the Commission approved a grant submiued by Ju dge Tra cy 
McCoocy, Monlgomery County Circuit Courl. for a restora
tive justice program ror iis criminnl courts. a first in Alabama. 

Additionally. the Commission. through its Center, has provid
ed technical assislllnce and tmining for appellate and st:tte 
agency mcdiat.ion, presenters for local bar CLE programs, civic 
and club programs. and connict resolution t.raining for K- 12 
teachers. Funbe.r. every year the Commission provides n copy 
of the state court mediator roster to each judge. and makes tl1c 
mediator roster available to attorneys and members of the public 
in hard copy and at the Web site. www.alabamaADR.org. 

The Commission bas completed several technical projects. 
including a revision of the Civil Co,m Mediario11 Rules, the 
drafting or the Code of Erhics.for Mediators. the development 
of Mediator Regisrmrio11 Standards a11d Procedures and the 
Arbitmror Registrario11 Sta11dnrds anti Procedures. 

Current subcommittee projccL~ include an arbitrator code of 
ethics, mediation in tbe schools project, ctiun ADR programs, 
and tbe mediator tc~timoninl immunity bill that hns been inLro
duced in both the Senate (SB 191, Senator Rodger 
Smitherman) and tlie House (HB 397. Representative 
Demetriu s Newton. and also Represent:ilh ·es Gaines, Dunn, 
Robinso11, Rogers, McClur kin, Venable, and Robinson). 
More information about the Commission and links tt> other 
ADR organizations ate located at our Web site. • 

Judge Aubtoy Ford. Jr. 
.Mlot Alllny fonl. Ji Is dlsUia ptge tor ,,._ Co,ny lll'd "'"""'' 
al "" Alaboma s.,pr,.. c..., Corm,,...,, Ill o;-Ae50lu""'1. llo 
11"l,alec1 ,,,,,, _ """'"" - ci i.ow ~ Wn"'muo"' o.c. 
ard p,-.,iy-c,,ct "'"' GIi\'. Seay & ~ lna,, Gr,y, 
longlo,d. SaPO. Mollowat. ll«tr& .,._ 



J Publications Order Form 
I 

The Alabama State Bar is pleased to make available 
to individual attorneys, firms and bar associations, 

ALABAMA SWE BAR at cost only, a series of brochures on a variety of 
legal topics of interest to the general public . 

Below is a current listing of public information brochures available 
for distribution by bar members and local bar associations . 

To Sen•e the Public $10.00 per 100 
... Highlights and details of bar public ser vice programs from the 
TO SERVE THE PUBLIC video presentation. 

Law As A Career $10.00 per 100 
... lofom1afjon on the opport unities and challenges of a law career today. 

Lawyers a11d Legal Fees $10.00 per 100 
.. . A sunnnary of basic legal pro cedures and common legal questions 
of the general public. 

Last Will & Testament $10.00 per 100 
... Aspects of estate planning and the importance of having a will. 

Legal Aspects of Divorce $10.00 per 100 
... Offers options and choices involved in divorce. 

Qty _$ __ 

Qty _ $ __ 

Qty _ $ __ 

Qty_$ __ 

Consumer Fi11a11cel"B11ying 011 Time" $10.00 per 100 Qty __ $ __ _ 
.. . Oullines jmportant consideration s and provides advice on fmancial matters. 

Mediatio11/Resolvi11g Disputes $10.00 per 100 Qty __ $ __ _ 
... An overview of the mediation process in question-and -answer form. 

Arbitration Agreements $10.00 per 100 Qty __ $ __ _ 
. .. Answers questions about arbitration from the consumer 's perspective. 

Adva11ce Health Care Directives $10.00 pei" 100 Qty __ $ __ _ 
.. . Complete, easy to understand information about health directives in Alabama. 

ACRYLIC BROCHURE STAND $5. 00EACH Qty_$ __ 
... loruvidual stan d imprin ted with attorney , firm or bar association nam e 
for use at brochur e rustr ibution points. One stand per brochure is Tecommended. 
Nameto imprint ons tand: _____________ _ __ _________ _ 

Mailin gA ddress: -----------------------------

$ 5.00 Shipping & Handling 

TOTAL $ ___ _ 

Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR 
for the amount I.isled oo the TOTAL line nnd forwa rd it with this order form to: 

Susan Andres, Director of Communi cat ions, Alabama Sta te Bar, P.Q. Box 671, Montgomery, AL 36101 
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WHAT ARE YOU LOOKING FOR 

in a 401 (k) plan? 

ALL DOORS LEAD TO TH E .. . 

th J l~lf 11c [~IR,~ 
Retir ement Program 

Jhe ADA Membcn Rctimncm Progn,m 1w been providing rcurcment pbns . 6UCh >5 

<IOI (k). pro01 sharing and dcllncd bcncfi1 pbns 10 l1w finns for <IO >·<1nc Wh<th« )'OU 

op<r.11< • solo procua: or• large firm. oh< A8A Progr,n, an p<O\ick an c{fccu,.., J>lon for 

your lorm. We provide llrms with • full scrvice $Oluoon that Includes pl•n ndn1in1,tr31ion. 

lnves11nc1H n~t(lbllity ,,nd lndcpcndcnl on•lint: lnve..~unt11t advice fro111 Fin"nclnl Engines4'.1. 

These S<l';ccs on: bundled together In • volue p•cluge designed spcclhcully for l•w firms. 

C:tll one of our Pim Consultmts tod>y •• (800) 826-8901 foro fiu <''llluatkm ond cost 

comp:,t1oon Ope11 tlte door and see tl1c value i11Siik. 

WWW.ABARETIREMENT.COM 

AaAMIMHH 
UTIRIMINT 
PROGRAM ALABAMA STATE BAR 
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REPORT OF COMMITTEE ON ALTERNATIVE 
M ETHODS OF DISPUTE RESOLUTION -

"ADR" Usually Means 
Mediation 

M cdin1ion tutd nrbitmtion arc 1wo very di1Tcrci11 melh· 
ods of resolving n dispute. Each is. however, ru11~1er
nrulve mo~1od of dispute resolu1ion utili7.cd by the 

lcgnl profession. Hence. the acronym "ADR~ and the bnr' s 
Altcmnthe Methods of Dispute Resolution Comn1ltttt (Ille 
"ADR Comminl-c"') relate to bolh. As past issues of n,e 
i\/abnm11 Ltrwy~r(fott \'01. 62. no. I, Jllllllm)' 2001) and nuffl<'r· 
ous roadside ~igm and bumper stick= ha,'C illustmtcd. signlli· 
clU\1 QOnlrovcny ,unounds Ille subject of arbi1r.11ion. Mcdlntion. 
on 1he oiher hand. i, widely accepled as n useful tool for resolv
ing disputes with less cost. hcortnehc and lingering resentment 
than often accompany a resolution imposed by the coons. Since 
i1 wns formed ns n successor 10 the bar's Task Force Oil 

AJtcr1111tlvc Methods of Dispute Resolution, 1he ADR 
Cominillcc has foc:u,cd 1110,1 of ils cffons on facilitailng nnd 
encouraging lnercn.cd use of medin1ion in the srnte. We often use 

the term "A.DR" (which 1cchnic1tlly includes numerous dispu1c 
resolution methods) when whnt we meno is "mcdiroion." The 
resulting confusion may be ooc reason U1u1 the public, nnd even 
some Jawy=. have been heard 10 ol»ervc 1ha1, "Mediruion is n 
license 10 s1cat; an opinion echoing 1hc sentiment or the anti
rubitrntion road signs lhat (whether or not rair with regard to mt,;. 
Ir.Ilion) clenrly were noi intended 10 :Mldre."" mediation. a proc= 
ror r:icililaling ,'Olunllll')' seulcmcnt or disputes. 

While Ille ADR Comrnitiee lllllY nddn:ss allemn1ive methods 
or dispute resolution other than mediation or nrbi1rmion. these 
arc the 1wo methods thn1 have been or lhc mos1 interest and 
concern 10 lhe bar. and conscquemly 10 1he COlfllnillce. in recent 
years. Wilh respect 10 nrbitmtion. 1he commillcc's npproacb has 
been one or responding 10 the rcnlhy of incrcllsing nrbilration in 
Alnbruna following lhc Unlled Stmcs Supl'cmc Court's decision 
In Allied-Bruce Termi11ix Ct>l'. 1: Dob.<t//1, S l3 U.S. 265 (1995) 
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and C11i.,ens 8011k 1: Alafalx:o. S39 U.S. 52, 123 S. CL 2037 
(2003). This conirnsts with its approach regarding mediation, 
which the commiuce cn1husi0Mic:illy odvocmes. 

MEDIAT ION OBJECTIVES 
In umicip:11ion or lengthy delay, and b<icklog< resulting [rom 

d,:cn:11scd funding for the couns. the ADR Cornmitu:c's prim.uy 
rocu, thi• )CM i~ 10 cncoumge and ti,c,litntc increased use or 
medinuon 10 quickly resol,-c litigation pending in the state's 
C011m. The Committee enlisted the ~uppon of the Alabama 
Su1m,mc Court Commission on Dispute Resolution (the 
"Commission") to approach Acting Chief Justice Gorman 
Houston obout encouraging the cou1·1s to mnkc more use of 
mcdintion 10 resolve pending coses. TI1e Commiucc nlso workt.'<i 
with Lhc Alllbuma Center for Dispute Resolution (the "Center") 
on publication of n brochure for judges cmitlcd, Using Mtdi111itm 
10 Rew,·~ Dirputes In Your Co11r1. In Occcmbcr, lhc acting chief 
ju.,1ice sent a lcucr 10 all c:in:uit and dislrict coun judges. encl05· 
Ing the bmchure and affimting his beltc( thnt Mmediatioo C3ll be 
an excellent t0ol 10 keep dockets running smoothly. 10 lower 
co,ts. and 10 gcncrnlly improve the cfficicni resolution of cnses 
ror Alnbnmn's ci1izens." 

Co11ndcnce in tbe confidcnti:tlhy or mediution is criticnl 10 its 
success. A bill providing for mcdintor testimonial immunity. 
droned by the ADR Committee nnd reviewed by the 
Comnu«ion lllld the Administm1ivc Office or the Courts. is 
pending in ooth houses or the legi5ln1un: at the time or writing. 
1bc Commillcc is working with the Commi<sion and the Center 
to get the bill p:issed and encourage, members of the ASB to 
as~ist in the clTon. A copy of the bill mny be obL,ined from the 
Center. 

Consls1c111 with its yearlong cmphn•is on increased mediation 
or 1>cnding cases. the ADR Committee's cducmion and ndvoca· 
cy efforts ore conccntrnling this ycnr on the bench nnd bar. They 
include publication of mcdimion-rclntcd nnicles, working with 
local bar aswciations and other colJoborntivc pnnners 10 educate 
ruid pct<Ulldc individual lawyers 11nd judg~ through prescnlll· 
1100, lllld pcrwtul coOUICt. nnd collection and disscminatioo or 
infomution about coun-onlcred mediation and pro bono or 
coun-fonded mediation progr:uru. ,uch as the domestic ttln-
1ion~ p.rogrnms in JelTerwn County and Shelby County. The 
Conunittcc is rcvicwiag nod revising tl1c AOR Speakers Bureau 
procedures and presentation, in conj11nc1ion with these clTons. 

011c sulx:ommiuce is spccincolly focused on cncoumging and 
fneilitnting thc mcreascd use or mediation in pending domestic 
relations cn.scs. In coojunction with lbe Center, a brochure on 
domc~tic relalions mediation ~ being pn,pntcd and bench and 
bar prcscntntion• nrc proposed. Because in di,orces involving 
childn,n the panics wt11 continue to ha,-.: to wort together af1cr 
the "ca1e" is O\'cr, resolution or the maucr by mutual agn:cment 
in>tcnd or eoun order can be especially imponanL De.'J)ite the 
bcocflts of mediation 10 the ongoing rclntionships following n 
divorce, of the 8,027 reponed mediations from state coun roster 
members in 2002, only 407 were in domestic relations coses. 
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.ARBITRATION OBJECTIVES 
Recognizing the po1c111inl for Increased use or nrbitl'(lllon ns a 

tt<11h of U.S. Supreme Coun decisions and the feared impend
ing b:,c.ldog of cases In lltc st111e couns. the Commiucc form~'<! 
three subcommittees focu,cd un nrbitmtion mailers. 

In conjunction with the Center. the Committee is sponwring o 
formal 12-hour !mining counc for nrbitrators this montl1. Titc 
COUl'!C is unusual bcc:au;c mO!it nrb1tmtion tminiog is done by 
,arious nrbitrntion organiiauoM only (or nrbitrntor< offili:ned 
with the organization. h i~ hoped tba1 this cou= will incrcu>C 
the nvnilability of qunlined, competent. neutrnl nrbitraton.. 

Another subcommillcc is working with the Commission on 
c1hlcnl requirements 1hn1 will apply many nrbi1rn1ors incluclcd 
on 1hc roster mainminoo by the Center. Last year. the 
Commission approved the criteria thnt must be mel by an orbi· 
1m1or to be included on the ro"er. 

The third subcommillcc b con,,ldcting a draft 3CL proj>O'Cd 
by an earlier ADR Comrniuc:e. that \\ould provide nppmpri~lc 
procedural safeguards when a ca"' is ~bmittcd 10 arbi1rn11on. 
including provisions for di~lo,urc or con0icl$ by an nrb11n11or. 
app<Jintment or n:plnccmcnl or nn arbitl'(llor. and cnforec,ncnt llr 
selling aside of :irbitrntion nwnros under various circunmonccs. 
11,c Commillce docs not intend 10 seek the introduction or un 
nrbi1rn1ion procedures net this year. bm is soliciting fcedbnt~ on 
1hc droft and whether there is any suppon for this or some other 
nrtmmtioo procedures lcgislntion. A drnft of the act may be 
found on the Center's Web ~ite. nl ,..,..,., olabaJ1wADR.11rg. 

M eetings and Contact Information 
The ADR Committee ,-cfcomcs the am::ndance by any inter

ested member or the burnt iu. meetings which arc nhcmutcly 
held in Montgomery 01 tl1c Alnbnmn State Bar and in 
Birmingham at Cumberland School or Law. The next meeting is 
June 4th ot the Alnbumn State 13nr. Commcnis and s11ggcs1lons 
on 1hc ADR Commiuce'! plans nnd objectives con be addressed 
to Mary Lynn Bates. ch:ur. 13().1 Columbia Drive. Bimunglulln 
35226. For more information about mediation progr:uru. in I.he 
state. the activitic., or the ADR Commiuee, the Commi\Sion or 
the Center. or 10 31T3nge n ,pc:ikcr on mediation or pendmg 
caJiCs. contact Judy Keegan at I.he Center at (334) 269-0,109. • 

M1Jry Lynn 8&101 
M.1ry ~~ 8' 1l!I. ch.1t1m11n ol lhe Alllbiul1a S11Jlt Bar's Con111wl11lt uo 

MftWldl a, Altam~w,11 OitP.,111 '*°"llOlt. grllblUd """" a,m 
_1.,,,-l,rclSdloOIOfllrN• 1!1111 Al~l....,, w 
- UCr.l iO'IUul N Moal llu1- ..SDO lllltdi-
-al IN Lfw-SN~., ...... -.,......,_ 
,.. ........... Inda. tmBall!S_....,...,. --·-... -...S>o-·-Pmt•-1ar ... --eav--... -o...r .... - •• - 9w••Pll1-.... AS8's ___ _ 

....... ~a.rAJ- .... --.tann·--·po-(l(Tho 
~ ~ MrV!I 11'1 mt lm!'d OI flot,11wi; M111.1t1y, It mt pool ta '1t tllCll"ll fl•lf\1· 
•· __ ,........, ol legol S- ol Mo,to 11im"9'llffl. Shi• , i'O -•IOdl1 
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.~,;, ,l hu,v pro lc,, ,onal \\'C kno\\' vour tin 1L' ,.., v.1lu.1h!c 

( :o, n p lc.:tc our onl1nc quick quutc lo rn, to receive J 

co 1n p .1n,on quote l or , ·our p rolc,,1011.1 1 l1.1hil1tv LOVL'l'Jgc 

( :d..,h.ir 1, the cx<.Ju, 1,·c .1dn11n,.., t 1Jtor lor ( "!\.':\.., I .1,vycr, 

Prolc,..;1onal L1Jhi li1,· l' rogr.1111 1n the ,talc ol :\l,1h.11n,1 

'f"h1, par tncr, h tp prov a.1c, excel lent covcrJgc J11<.I ,crv1cc . 

\li,it ll' 011li11t: .111d t<Hllp lctc V<Htr qu1Lk quote lo rn, todav 

r or 111orc i11ion 11,1tio11 p lc;l'.,l' c~dl l-8110-- 1-1)-72:27 cxt 52() 

.. ~GILSBAR 

CNA 

CNA is a regii$1ered seMce mat1c and 1rade name with 1he u.s Patenl and TradomarJ. Offi<:o. Tho Pl'OQl'Am releroooocs he<ein 1s unde,writ1en by one or more of the CNA c:ompa.~ 
nies.. This inlormallon Is for illuscrawe purposes only and Is not a contract. It Is intended to pr°"ide a general overview of the products and 59rvices offetad. AJ 14 MK .()4-1315 





1/l IIIL/J I II I /I ,\// I/ I,\ \IJ <,II\\ c; II \/)[)fl I 

W hile a collection of Alabama 
opinions on lltbilrnlion could 
c3Sily fill • large wheelbar

row, 1hc number of such opinions 
nddrcssing disputes :1rising from medin
tlon, thus far. is refreshingly small. If 
Lrcnds in our neighboring !.Inlet; tll'e M)' 
indicotion of our future, howc,..,,. there 
may be trouble on the honton. Only 
time will tell whether the storm clouds 
on our sou1hem border will pass us by. 
lllld, equally imponnnl, whether the 
siorms will pack any punch if (or when) 
cJ1ey hil . 

This ankle will dlSCu$S several recent 
cJeci(ions issued by Florida couns on the 
'ICO(le of conficlentiali1y rclntcd to media
tion nnd possible implicnllons of the rea
soning hchind those decisions on I.he 
practice or mcdintion in Alllbamn, 

OU1cr articles in U1is issue hnve cov
ered the basic framework of mediation. 
including the single importance of confi
dentiality of the mcdi:11ion proceedings 
lbeo~sch'CS. According LO Rule I l(a) of 
the A/11boma Cfril Courr Mtdiotion 
R11l•s. "(ajll information disclo.""'1 in the 
course of medituion. including ornl, doc
umcntnry, or clcctrOnic lnfornmtion, shall 
he deemed confidentinl und shrill not be 
divulged by anyone in nnendancc at the 
mcd101lon except as permmed under this 
Rule or by statute." This rule goes on to 
cxpnnsivcly define the term "infonnntion 
disclosed" 10 include nd1111ssioos. pro
posals rnndc aod views exprc,sed by 1he 
mcdintor or a pany.' 

The Florida 
Picture 

While I.he LimiL~ of 1hc Alabama media-
11011 conridcmiality n,le nrc lurgely 
u111cs1ed in Alabama. o hnndful of Florida 
coun opinions have begun 10 probe lhc 
p.m,mcu,rs of the confidcntlnlity of medi
ations in that Slate. 1'hcst opmions gcncr· 
111ly fall into one or both or two cate
gories: (I) = where one or more par
ties seek 10 compel the testimony of I.he 
mediator; and (2) cases where n pany 
<0eks to set aside a mediated scuJemcnt 
agreement for one of a variety or reasons. 

While Cfflified and coun-uppoimed 
mediators in Aori<b have nn ethical obli
gation 10 protect lhc conlidcminli1y or 
mcdimion. cvidc111i:1ry privileges sucb as 
the privilege uccordccl 10 the mediation 
process are within the ombi1 of legisla
tive. rnlhcr than judicial. authority. Stated 
ditTercn1ly. the Florida couns -recognize 
privileges when I.he lcgisl111ure judges the 
protection or an interest or relntiooship is 
sufficiently lmponant to society to justi
fy the sacrifice of fnc1s which might be 
needed for the ndminis1rn1lon or justice." 
Roynl Caribbean Corp. 1: Mod~sflJ. 614 
So. 2d 517 (Fla. Dist. Ct. App. 1993) 
(qlJOling Ehrhardt's Fforidll faidmct' 
§501.1 (199 2ed. )). Priort o 1987. lhe 
only Aoridn privilege nrgunbly npplica
blc to communi:cution~ in 1ncdiatjon wn.~ 
the privilege associmcd with offers to 
compromise n cltoim. Cf Stat,· , .. 

Ct1.tttllcmo. 4Q() So. 2d 480 (Fla. Dist. 
CL App. 1984) (holding that there was 
no legnl basis for a privilege which 
would prevent a pnny rrom compelling 
the testimony of n mcdin1or)! 

In 1987. perhaps us n resull of the 
court's holding in Castd/0110, the Florida 
legislature adopted a conlideminlity priv
ilege applicable to coon-ordered media
tion. The current version of that st:uutc 
l'Cllds as follows: 

Each p:iny involved in n 
court-ordered medin1ion p,·occcd
ing has a privilege 1n refuse to dis
close. and 10 prevent nny person 
present a1 the procccchng from dis· 
dosing. communicu11ons made 
during such proceeding. All oral or 
written communicn1ions in a med.i
nt ion proceeding. other than nn 
executed sc11le111cn1 ngrocmcm, 
•bull be exempt from the I stnte 
public records law<,) nnd shall be 
confidential and in.'ldmi<sible as 
evidence in any su~ucnt legal 
procc<.-ding, unless all panics agree 
otherwise. 

J'l(I, Stat.§ 44.102(3) (2003), The 
Florida judicinl opinions discussed in 
this nnicle generally focus upon the text 
of I.his sta1u1e. Whole Alabama's starutory 
and rcgulotory scheme.~ clcnrly differ 
from Florida's, it docs not appear that 
Alttbnmn's approach would foreclose nll 
or even most of the vnrious nrgumcnts 
ndvnnccd by Floridll li1ig:onts, 
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VANCING ADR IN ALABAMA : 1994 -2004 

A1legations of 
Mediator 
Miscondttct 

Pcrhnp!i the most signif,can1 Florida 
case addressing a motion 10 se1 aside n 
medinted se11lemcn1 ogrccmcm is 
Wrokls· Valf'hille v. V1,/d1//1t. 793 So. 2d 
1094 (AIL DisL Ct. App. 200 1). In 
Va/d1/11e, one pmy mo,'Cd to set aside o 
mediated setdement ogrccmcnt on the 
grounds of coetcion and duress by lbe 
medintor. Tbc fonn,,r wife testified 
nt length before a colltl-opr,ointcd 
gcncrnl master regarding nllcgcd 
misconduct by the mcdintor, 
nsscrtlng tbnt he gave her legal 
advice. stated his opinion M 10 
tw,w the coun W11S likely 10 
rule. snid lhnl he would tell 
the judge that she was 10 
bltlmc if the maucr failed 10 
settle. nnd gcner:illy pressured 
her 10 sign the seulemcn1 
agrccmcnL 1bc coun conclud
ed that the aUeged conduct, If 
pro~n. would be in violation of 
Florida's mediation ethics rule;., 
Noting that n medimor in n coun
ordercd mediation "is. for nll 
lntcntlsl nnd purposes. nn ogcnt or the 
court carrying out un officinl court· 
ordered function:· the court held 1h01 a 
trial judge •·may invol.c ii~ inherent 
power 10 main!Jlin the 101cgn1y of the 
judicial system nnd it• processes by 
invnlidntlng a court-ordered mediation 
sculcmcnt agreement obtained through 
violntlon und abuse or the judicinlly-pre
scribed mcdinlion procc~s." Vlllchi11"· 
793 So. 2d 31 1099: b111 see Kalaf, •. 
Kolo[. 8-IO So. M 365 (FIi\. 0Lg . CL 
App. 2003) (holding that a pony who. 
along with her auorncy. signed • mediat
ed scnlcrocnt agreement was bound lo 
thnt ug,•cemcnl notwilhstunding her allc
g111lon~ of du=}: Gom,., ,,. 1'rraco 
Mari11t Suvius, /11,· .. _ F. Supp. 2d 
_. 1991 \VL 497779 (M. D. Al\. 1991) 
(rc:ic.hing the same reJ.uh in n Jones Act 
cast). The appeals coun lo \f1/c:hin" 
remanded the case for o dctcnnination of 
whether the mediator 11ctulllly commined 
the alleged misconducL 
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Unilateral or 
Mutual Mistake 

Al least three rcttnl Florida Cl'.ISCS 
:iddrc,,s the rug~n1 thn1 a mcdillted sc1-
1lcmen1 agreement should be set aside 
bccnu;;c the agreement wns n result or 

either u muuinl or unilmeml misrnkc. In 
Tilt/011 Gm1•t!s ll olcl/11g C11r11, 11 Orltuulol 
Orm,ge Co11111y Ex[Jrosswt,y. 8 l 6 So. 2d 
658 ( Fla. DisL Ct. App. 2002). a dispute 
aro.c <IS 10 whether a rnedlntcd .enle
men1 ogrecmcnt in a propeny condcmoa
uon case wns intcnded 10 exclude an 
cxis1ing lcasehold interest or cover the 
entire fee interest Because the coun 
viewed the language of the sculcmem 
agreement M clear nnd un:unbiguous. ii 
held that the condcmnina authority was 
nOI entitled 10 a rcsci»ion due 10 unilat
Cl'III mistoke. 1il1hm. 816 So. 2d nt 661. 

In ,,.-0 subsequent CllSCS. both decided 
by the Founh District Coun or Appenls. 
100 coun considered whedter a mediated 
sculemcnt ugrecmcnt should be sci aside 

for mumnl mistake. [11 DR /J,k..-. Inc. " 
/Jmml.,111,111 USA of \Ve:;r /t,/111 Bt>acl~ 819 
So. 2d 971 (Fla. OiSL Ct. App. 2002). a 
sell<'I of real propeny argued thn1 lhc se1-
1Jcmc.,u !lgtcClllent entered imo after the 
cooclusion or mcdiruion conlllined n 
$600,000 clerical error. Relying upon the 
medintlon oonfidcntinlity s~11utc quoted 
nbove, the court noted U1n1 "It !hero is. or 
course, no confidentinli1y as 10 ':in execut
ed seulcment agreement,"' nnd hl:ld lhnt 

1/ic mediation oonfi~ntlalil)' "privilege 
docs not b3r evidcnoc :I.< IO "h.'u occum,d 

Ql mcdi111ion under the f:1e1s of this 
cnse." DR lakes. 819 So. ot 974. The 

seller w:is required 10 pmvc on 
remand thai the misrnkc was mutu· 
ul. a hurdle tbc ,'0\111 described as 
"difficult" in ,•icw of the plain
tiff's position. S1milnrly. in 
Fddnrnn " Krirc/1, if>.A So. M 
274 (Fla. DiSL Ct. App. 2002). 
the defondnn1's ut,urer filed n 
motion 10 set n.,idc a se1tlemcn1 
agreement reached in media
tion. arguing Utat 1hc setlicmeot 
amount SCI fonh in th:u ugrec
ment was intended 10 be offset 

bY $40,000 J'l"'Vioufl)' paid IO the 
plaintiff. The ooun obsct'\-cd thal 

"no mention was made during medi-
mion or on offset of $40.000 10 be 

c.n.'<liled" 10 the insurer, nnd concluded 
thllt any mistake was unil:ucml on tbe pan 

or the insur.ince company. Ftl,lman. 824 
So-2d n.1177. lnterestinl!ly, the ruli~ in 
both DR lakes 30d Fdtb1ra11 wete based 10 

pan upon the idea lhnl "the real'Qns for 
confidentialiry are not as COlllflClling" once 
a seulemcot agreement h11s been signed. 

Waiver of the 
Florida 
Mediatio11 
Confidentiality 
Privilege 

ln,-;iriobly. a party who scch 10 over
turn • mcdi:ued sculemc:111 agreement will 
interjec1 or 1111emp1 10 l111eriec1 some 

(Co111/1111nl <m 1111ge 176) 
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PROGRAM IIlGIIl..IGHTS -----
THURSDAY , JULY 22, 2004 

The Top Tm Mistakes Made by Trial loUl)v,rs 

Stephen A. Salzburg 
Profc;;or of Trial Advocacy, 
Utig:,tlon and Professional Rcspon•il>llity 
George Washington Uni\'crsity Law School 
W;ishing1on, DC 

Bench & Bnr Luncheon Speake ,· 
Ho n. I laldunc Robe rt ~fayer 
Chief Jud ge 
Unittd States Coun of Appenls for the federal Circuit 
Washin gton. DC 

"Puu-Puu, Pina and~" Childttn's Party 
Puu,puu golf tournament on prcmi5CS, 
";1warns· dinner and cntert.-unmcnt ror children 
Spo•M•wl ltj ISi Alabama, b1SWa11,, Spt,,it1lisu, fo,:_ 

Membership Beacbside Buff et 

FITTDAY, JULY 23, 2004 

Plv.ft$Siu11t1/ R.espomibility of lolllJ<n 
Featured Speaker: Kenneth W. Starr 
Kirkland & Ellis- Washington, OC 

foUowed I')' panel discussion 
Moderat or. John CarroU, Bim1inglmm 
Dean. Cnmbe,fand Schoo l of •~~w 
Pnnclisw. 
l(cnn1:1h W. Starr. Washingt on. DC 

Kirkland & l'.ILis 
Fred D. Gray, Tuskegee 

C,"Y· Langford, Sapp. McCow:m. Cray & Nathanson 
Rkhard 11. Cill. Momgomcry 

Copeland, Franco. Screws & Cill 
Alben P. Brewer, Birmingham 

P, ofo«or of Law, Cumberland Sc:hool of Law 
Susan Rice Andrt'.WS, Tuscaloosa 

l'rofc,.sor of Law. Unh'L'l'Sity or Alab.,ma Law School 

TI,e Maud McLure Kelly Awnrd Luncheon 

S/l(J1110rrd bJ Womm s Sertio11 mul Alnlxww Stale Bar 

P11!Sidcnt's Reception 
Ho1101 Ing Wilfuun N. Clark 

Unh"ersity of Alabama School of L:.w Alumni Recep lioo 

Cumberland School of Law Alumni Reception 

J ones Sd1ool of Law Alumni ~t Reception 

SATURDAY, JULY 24., 20M 

Circuit Breakfast (p rior to ,m rt of Gmnde Convoc-.ulon) 

Crandc Convocation & Speaker 

TbUJ'l>day, July 22 
STEPHEN A. SALZBURG 

Sccphcn A S.-.1,burg l< lhc Wall.-.cc .md llt.'U:rlf:') 
Woodbury Unk.....,;w Prof= at Ccotg,, \l',l.J1ing-
1on Unn=I)' uw School whcn, he ha> tough, "1nce 
19CJO. Prior to coining to \\'a.~hington. DC .. he \'o'tl, a 

p,c>r.._ of bw a1 thc Unhc1'11ll)' nfVirginia for 18 )'l::ln . I le found· 
c..-d nnd is the direc1orof:t 111:LSt~rs pt'ogrruu in lilig:uion ;1nd (h,1'>ut(' 
rNolt11io11 tt l. Cc.-orgc \r\'tishingto1l U11i\'crsity. l·le ha.s otcdiDtctl and 
SCl'\.'Cd as an arbitrator fo,• !I ,\•hit• ,~uic.·1y of disputes in\'olviug public 
ngcnc:ic.>s as h'e.ll :L~ pr"iv~1tc litig1111ts. I-le ha111 held $t"Veral go"crnu1cn1 
nppoln1n1cnts including nssod.,u.• indrpcndent cowiscl ill the lr.u,,.. 
c:.,mr.. im'CStigauou. lkpmy A-<<Lq;m\ Auomcy Ccncn~. Unhcd 
51-,te., JU!licc lkpartn1e111. d ,rcc1or of Ilic Thx Refund Froud r.._.i, 
fmcc of the US Dcpanmcm of1rc.uury . I le is the umhor of mun<T· 
OIL\ boob md aniclo on C'\')C.icnc~. procedUtt and litigntion. 

Bench & Bar Luncheon 
HON. HALDA>'ffi RO.BE.RT MAYER 
I lnldanl! lwbcr-L M,l)"Cr was ;1ppoin1ccl by r, c1ddcnt 
Rc:,g:,11 to 1J,c US C",oun of Appeals for 1hc Fcdeml 
Cil'cuiL. \\',i.shing1011. DC, in 1987. and a\S1,11'ncd the 
pooirion of chief j1.1dgc in 1997. He is a gr.idt.itc of 

d1e US Military Aademy ot \\'C'1 PoinL and is a 1971 gr:i,hc,tr o( 
Manlwl-\l')ihe School of Law of the Col1<g<, of \lilli:un atl<I Mall , 
where he "'" <:di.tor-ln<hicf of t.hc t1w rc-i<',.c I le bas a higbl)' dcro
rotcd milimry sen;.:., record 111 1!1< Anny Inf.mu; :u,d Judge 
Ad\'OC\te Ccncr.il'• Corps. Hi, di<1,nf:1.1i_.J,cd lcg:,I = ptim to 
b«ommg n judge includb pmmc practice with l1;1k<r 
& McKcn7ic in W:ishmgton. DC. ndjun<L profc,,or :u Ilic Unlwl" 
~:hy or \ 'iq;ini;, School or u,,\, "ud George \V-"5.hing·wn Uoivt•1-si()' 
N.u.ional l..m\' C.Cntcr. and thrc.·(' )'e:\1~ n.~ special a.~ ... 1an1 10 Chier 
Jlt.'-tiCe W~u'l'en E. Burger. I It Ls cu1Ycntly o n1c1nbcr ol the Judld;d 
Coufcrcnc:c: of the Unhcd Stal.CS, 

Friday,July 23 
KENNETII W. STARR 

&nn•ll• W SIMI' joined Kirtland & Elli,,, \l '.«hln11· 
10n, DC. in lll9' '"' ., panncr. and is >djunct p, o, 
fcssor nt Ni:w \l>rk U11n'Cfl<i1y School uf L;,w, 011,I 
Distlngul,hcd Vi~ling l'roCessor ai C.,o,11c M,Mn 

Universi,y L;,w School . I le is" 1973 ll·mdu111i: of Duke law School. I I,• 
wa, l"w clerk 10 Chief Ju,<1kc Warren E. Btu-gCJ· from 1071',.77, I le 
p1iM::LicNl lnw in L..osAJ1gclo ll[1(1 \\'nshing1t)n. DC. with Gilw>u IJlu1u 
& CrutchC'r \\'here hr w:wa fXU'IIIC"r 111 lidgation pr.\Clice. ln 1981. he 
b«.m1<, couruclor t.0 US Allomt')' General \\'illi.,rn Fm1cl1 Smith 
11111il he "-:is appointed t0 ll,c US C'.01111 or Appeals fonhc OC OrC\111 
m 1083. from 19S9-l993, he ,c,n'<d a.•Soliciu,r~lloflhe Unucd 
S..,ccs. where he argued 25 .-...,._-, hcl'o.-c 1he Supreme C'.,oun 1mul\1og 
gffl't!'t'nnu~rual. n:guL'\IOT)' .and L"On\litu1io~,J i.~cs of eo11mlc1-d:,I 
huport,nce. ln Al~'U.St 199·1, he "':"1~ :-1ppointtt1 i11depeude11t coun\t!I 
on flu.• \.\~1hcwa1.cr nuntcr 1"1nrl ~n·et l tn 111:.t ('Jlp:tcity un1il Otcobc, 
1000. I le i!i a r11c111bc1 of tht (111ifo, ni;,, ' 'irgini:t a1lrl lliM1·1r1 of' 
(AJhunbia bar assocl:nionA 

-



WEDNF.SDAY,JULY 21, 2004 

I :00 pm -6:00 pm 
.-\XNUAL Ml:.1:. nsc: 
REC!Sn,\TION 

2:00 pm -4:00 pm 
BOARD OF M R COMMISSIONERS' 
MEETING 

4:00 pm • 5:00 pm 
MCLE COMMlSSION Ml:.ETINC 

OlSClPLINARY CO~L\'USSION 
~fEETINC 

3:00 pm - 5:00 pm 

LEC:AL EXPO 2001 
EARI.Y BIRD PREVIEW 

THURSDAY, JULY 22, 2004 

7:30 run • 8:45 am 
ALABAMA LAW FOUNDATION 
TRUSTEES' BREAKFAST 

8:00 am · 5:00 pm 
ANNUAL MU-.TlNC 
Rl:.GISTRATION ANO 
LEGAL f..'CPO 2001 

9:00 am - I 0:5-0 am 
PLF..N.-\RY SISSION 
"Th, Top n,, Misuikts Mad, 
by Trial 1..awyns" 

Su~phen A. S:1hburg 
Profew,r orTriul Ad,'OOI(}, 
Litigation and Profcss,on;,I 
Responsibility 
George W:i.~1ington 
Uni\'crsiiy Law School 
W:ishirag1on, DC 
( 1.5 hours CLE) 

10:30 am · 11:00 nm 

BREAK 
Visit LECAL £,"(PO 20<H 

II :00 am · Noon 
aMu111bo. Cuu11io,J11111bo: Au 
/11tellet:111a/ Prop.rty Ct•re Si11dy'' 
£'and Di!il'11ssion 

SCHEDULE AT A GLANCE 

Moderator: 
llmotlw A. Sw.b. Binningb:un 

l'llnel11,rs: 
Fr.ink ~L Caprio, Hunts,illc 
Prutt ~L Svw. Binning!,= 
( 1.0 hour CU: ) 

'ipo1uttrrd ,,, J,11tfltt111a/ 
l>ropnty Strtiu11 

"Bdt<r lltilir,g: 
6(J Tips i11 6(J Minutes• 

R. Scou Clark, 8im1ingham 
S11,.;n S. Wagner, Birmingham 
( 1.0 houi CLE) 
SfJ</morrd b) ilf1f1tl/1111 /.Jrw Stdio11 

"IVl,at n Difftro1ct a Ye,,r Makes: 
C/v// Opinio11s thnt Impact 
'!'rial Pradire" 

Mid ,~cl K. Sc;ird, 8i1111ingha111 
( 1.0 hour CLE) 
spo,wmxl by 11w1K111w 
1linl IAW\m /\.wd fltion 

A1TO RNE\S INSURANCE MlITU/\ 1. 
OF ALAI~ /\ Ai'INUAL MEfi1 NC 

11:00 am · 12:30 pm 
"A Notion Al liar: 
IJ<1W Do ll't Praltd tJ,e Rigflts of 
Our &nncr ,11.,,,b,n1" 

upt . Ami ~L Zimmcmmo and 
Capt. Rdlle C.Johnson 
A.<mrull Judge Admcal.C$ 
tglit• AFB. Florida 
(1 .5 hoor.s CU: ) 
Spa1tum,J bJ \o/1mtnr uzwym 
Pn,grru,t. Alalitm,o SiatL Bar 

12:30 pm • 2:00 pm 
BENO I 8c BAR LUNCHEON 

Fc!'Jtured Speilir. 
I Ion. Haldane Rohen Mayer 
Chief Judge 
United Smtes C'.oun of Appeals for 
the F'edeml Cii'cuit 
\fa <bingu,n, DC 

Special l'rcscntalions: 
• Al:\ b;u11 a l;n\' I 11 ~u u It C 

I .cgisl!Ltivc AM,rds 
• I\BIC:LE Aw,trd 

. s. 

• Judicial Award or Merit 
• Abbama Scue B.,r Award or M~, it 

• Abha,n:i Scue B.ir I'm Bon•> Award, 

2:30 pm • 3:30 pm 
JJ1,e Basics a,od tht Updntr. 
All You Wru,t to &,uw About 

I.nbor a,,d Emf>l/1)'"'"' Law. 
C«OiaJ . Collin.-. Mobile 
Dawn W. H:lre, Mo11roe,illr 
Marcel ! . Debrugc, Binningha rn 
( 1.0 hour CLE) 
S{J</1<W11'tl VJ LII/Jur mlfl 
Emplu;,111111 Lin» Strtio11 

"Set1Je,1d ug Sta,,dnrds" 
I Ion. Joseph A. C'.olquiu 
Professor or l.~w 
Univcri;i1y or Alabama 
School of u,w, Tusc1loo>11 
( 1.0 hour CLE) 
Sponso11d uy Cnmmn/)11</ir,, Sm,011 

EtJ,ics Updata: 20<>I 
Roben E. Lusk.Jr. 
Office of Gerlt'ral Counsel 
Afab.~111.1 S1:11c &u. Montgome11· 
( 1.0 hour CU:) 

3:30 pm • 4:30 pm 
"M.diation in ugaJ l"mdicr: 
An l,,va/uoble 7ocl" 

Robc,n C. \\ ':lrd,Jr., MontgQIT1cl') 
( 1.0 hour CU: ) 

Sflon,oml "'AlaJ..illO unu,m 
Aoot,alU)IJ 

Administmtror: Lau, Updatr. 20/>I 
AtlC) A. Kitc:hmg,,,Jr., Momgomcl) 
Mark D. Caudill. Mon1go1111:ry 
( 1.0 hour CJ .t:) 
Spt,1111!11'11 by ,ldnm111/mlir., J.m,, Sttt,m, 

4:30 pm · 5:00 pm 

\'OUl':C LAWW.RS' SECTION 
BUSINESS MEE'rt NC 

5,00 pm • 6:00 pm 

ADMINISTRATIVE Li\W SECTION 
RECEP'rtON 

VOLUNTKER LAWY1".RS' l'ROGRAM 
REC~YrtON 



5:SO pm 
· Pt,tt.Ptdl. Pi:::.o and Pf=:. " 
Children's Party 
ll llfltd by /$/ Al11b111nn, 
/ r,mmn(, Sprrinl,;ts for. 

6:50 pm • 8:30 pm 
MEM BERSI 111' BEACHSIDE 
BUt"FET 

FRIDAY, JULY 23, 2004 

7,30 am· 8:45 am 

EARLY MORNING BREAKF,\STS 
• Chrnti:u1 Lqr,il Society 
• Farrah Order or Juai>pmdcncc/ 

Order of tl1c Coif 
• ll oward Uni"crsity School 

or Law Alumni 
• University or Virginia School 

of Lnw /\lumnl 
• Vanderbilt University Scl1o1>I 

of L:,w Alumni 
• nllnn c University School 

of 1..:1,v Alumni 
• Bin11lngham School 

of uw Alunml 
• l':ut President&' 
• Thr AlobnwJ LawJn 

Board of EdJ1ors 

8:00 am • S:00 pm 
ANNUAl.MEETINC 
REGISTRATION 
LEGAL EXPO 200·1 

8:30 run • Noon 
KIDS' Cl IANCE GOLF SCRAMBLE 

9:00 11111 • I 0:30 nm 
PLENARY SESSION 
"Pnfemm,al iwspo11sibility cf ~>m ~ 

Keynote Sriedkcr: 
Kenneth W. St.,rr 
Kirkl:md & Ellis 
WashinglOll. DC 

l':lncl Di>cu.~ion 
Moder.nor: 

John Curoll 
Dean. Cumberland School of Law 
Binninghnm 

P-.tnelisc.s: 
Kcnncu1 W. Stai,. 
KJrklund & Ellis 
Washington, DC 

Frro O. Cl':l}' 
Crn). IA,ngford, Sapp, McGowan. 
Cray & Na1J1:111"10n 
n ,skc,gcc 
Richard 11. Cill 
Copeland, Fmnco, Screws & Gill 
Mo111go111cry 
Alben I', Brewer 
Professor or Law 
Cu01bcrl11nd & hool or Law 
Birn1ingh:un 
5""111 Rice Andrews 
Profr'$!t0r of t..,w 
Uni\'crshy or Al:w.1mn 
School of Law 
Tuscaloo<a1 
(1.5 bours CLE) 

10'30 am . 11:00 am 
BREAK 
Visit Ll::<',AL f.XPO 2004 

10:SO am - 11:30 am 
"Payi11g Our /)11e,: 
Womm i11 Bar lt:ad.,·ship • 
Prinel Oiscus.<iou 
Modcr:uor: 

Martb:1Janc Pauon, Blnningham 
l'nndisL<: 

Emeo.tinc S. Sapp, Tuskegee 
Donna S. Pate. Hunu-illc 
Beth Mcfadden Rouse. Mobile 
( 1.0 hour CLE) 
Spo,U/Jlm 11) l l'omm ~ Stdum 

11:00 am · Noon 
Al AllAMA !AW INSTrTUTE 
COUNCIL. M(l:.TINC 

( 1.0 hour CLE) 
Wornm-' ComJ11,1"ot/011 Update: 21)()1 

Thon,a, L. Oliver, Birmingham 
Robe, t W. Lee.Jr., Binningham 
C 1.0 hour CLE) 
Spo,uomi h) lli»*tn· 
Co1np,-tlJOJio11 Smi0t1 

·PrtporatiOfl ft1r Co,npfa Uligolioo 
Altd Prt:m,talio,1 T<dinology" 

Andrew C. Cl.lwen, Mobile 
William Benjamin Broa<lw:ncr. 
Mohilc 
111omn• M. W,dkcr, Mobile 
( 1.0 hour Cl £) 
Spot«ilrtd ltJ Alnbm11r1 O,,f, , ISl 
Ltnuym Assod1111011 

. 4 . • 

- .i.. 

*The A.&4 Standards /t1r 
Dmth P.,,n/ty Rq,mn1tnlitR1" 

Bn,ce A. ('.vdncr. 1-tunmille 
( 1.0 hour CLE) 
Spom,<Jtn/ l!J Cnmmnl l)ifm~ 
lfllll)'frS 11.JSOOnlion 

11:30 lllll • Noon 
WOMEN'S SECTION RECEPTION 

Noon 
THE TI llRD ANNUAL 
.,L,\UO Mel.URE KELLY 
AWARD LUNCI IF.ON 
SJ,o,w,r,d ltJ m,,.,,,:. Smw• 
mu/ Alnbomn SI011 8M 

l:SO pm · !MO pm 
•11,, Amm<0111 With Disabililie, 
Ad and Con«pts of lmpainnm/9 

R. T.,ylor Ahbo1,Jr .• Birmingham 
(1.0 hour CLE) 
Spo11.wrtd by 1\/1Wfl nl(I l ..t11U) "' 
J\J..\i$f(l ,U''t P,r,g,nn, 1111d 

Alnbamn Sifllr /Jar 

"Plmirirle [}(111111g,'$: IWwro Oo fl-I, Go 
From /l m,t A Pf"i11tiff~ Perspective" 

Lee E. Bain~.J r., Binninghnrn 
Hon R.ilph D. Cook. Birmingham 
( 1.0 hour CL.E) 
Sponsoml by /Jtigntion Sttt.0,1 

"11,a/ Esloti Drojlittg lssitts IW.m 
11,,prrm,ti,,g a Trust ,,,. nn &ta~· 

L,nn lw)nold\ Binningharn 
( 1.0 hour Cl..E) 
Spo1U111rd bJ Rrol Prt,ptrly. 
/"'1ba1, n11d Trust Std/0t1 

"ComjJultr FumJSia and 
Ell!<'lrtil1ic Oisroutry R«[1tt1ils" 

Craig 0 . Hall, csq .. I lous,on, Te.,as 
( 1.0 hour CLE) 
Spot1so,'l!lf l,y Lnw Offia 
Mnt1flj(rmt11t A\,i.rt1111« l"rogmm 
111111 Alobam11 Slfllr Bllr 

2:30 pm · 4:30 pm 

BRINC \QUR SlJNSCRE.EN FOR 
SIZZUN' TOPICS IN MEDIATION 
( Rcfre>hmcnu "'1'\'t.-d during 
CLE pmcntation) 
Moderator: 

Judith M. K<,cgnn. Monigomcry 
"Mmiali,,g C,,11,pltx Com, 
Mass 'lbrl, tmd Dau Acliotts" 

Rodney A. Max, Birmingham 
"Bad Bel,a11ior in Mediation" 

Dcbr:, I .<!O, EF.OC, mrmingham 



• 

·Pr,nlio,~ Slalt!ltlff l# 111,d .&al11atio,rs• 
G. MMtm V.1n To..'leljr. 
8in11111ghtu11 

"A/1<1/ogy • 
I kndQn I). O,•l)rny, Montgomery 
(2,0 hours CLE) 

Sfxm<otrtl 0 1\lt1bnmn Cr111,,. for 
/)11/mlf /lr<o/1111011, ,11)/1 
(;;,111111i11,,. cf tlir Alnhamn Stnt, &1; 
11111/ 11/nbn11111 S11J,1r111t Co11rt 
Con111,i~riflr, o,, D1Jj1ufe Raol.ulitnt 

2:45 pm · !1:45 pm 
"Ike cf Powtr Poull mid 0/mr 
Off.dlr-ShdfTholl i11 the Small 
Of]io, o,- l'tmuuio,, ;,. the Corn1toom • 

Ct:11g D, llall, esq.Boww n, Texas 
( 1.0 how CLE) 
Spo11w1rd ltJ I.ow Offi"' 
t\,/r,t111i1ru,,,,, ""''-'"'"a Pn,gra,11 
n111/ /\/11IK111111 Smtr Bar 

5:00 pm · 6:00 pm 
RECE.PTION 

I lonoring \\11Jiam N. CL-irk 
President, Alabama Srate Bar 

6:00 pm • 7:30 1>m 
• Unil'crsiiy or Alab:m,:, School 

or l~iw Alumni Reception 
• Cumbcrl.u1d School orL.aw 

Alumni Receptio11 

7:30 pm • 9:00 pm 
Jon.,, School or Law Alwnni 
Dc<Snt Recepuon 

SATURDAY,JULY 24, 2004 

8:00 am • !J,00 run 

ORCUrr BREAKFAST 
Join bar conunissioncrs. judges and 

• 

collM11,•11~ fro,n ,..,ur circuit for 
nn inromul bn:'.11.fast get-together 

9:JS BIi.i • ( J:(6 U111 

CRANDE CONVOCA"nON AND 
BUSINESS Ml::ETINC 
"ltnll)••n n,.,d,'li1,g S,,roice" 
SPECIAi. PRESl::NTATIONS: 
• Alnb:una Suite 13;,r 

Co111mis..1ioners' Award 
• Loe.ti liar Adtic\'cmem Awards 
• Kiw' Chance Scholarships 
• Alab.lma l.a")'CJ" Hall or Famc 
Announcemcm 

• R«Ol,~>ition or50-,ear Memben 
• lnsc,llation of Officers 
• !.£CAL l:.XPO 200-! Prue Dra,.ings 

11:15 run 

ROARD or l}AR 
COMMISSIONERS' MEETING 

KIDS' CHANCE Golf Scramble 
Join us lor :m aflcntoon of golf at 11,e R1wcn mndc e\'cn more rew.u-rung b)· kno,,ing thnt \'OU arc m:,king a difference 
in a •'Clung pcrron'< lifc. Sign up to pL~y in the 10th Annu.~ Kids Ciancc ColfScrrunblc on Frid;,).July 23, 2004. The 
Kid•' Ch,mrc Schc,lanhip Fund pro,idC$ sch(>)a~hiJ>S for ~hildten who hm-c had a p.,rent killed or pennancntl) and 
totally disabled in an orKhe-job injury. Kids O,ancc w:u established in 1992 b) the Workers' Compensation Section. 
Since then we: ha,-c awarded scholarships to o,-cr 100 ,utdcnt5. lllall)' or whom would not be able to attend college 
l\1thClltl CIUr hc:Jp. 
lf)'Ott nrc un,1ble lCI pl:,y in the toumamen, , plcn>e ,pon-.or a holc. The \\'orke t'S' C.ompcnsation Section apprecia tes 
your <uppor1. - C11m D. Coggi11, c/1mr 

GOLF SCRAMBLE ENTRY FORM 
Nam,·---- ---------------------------- I lm1dicap __ _ 
Finn ____ ___ _____ _________ _______ __________ _ _ 
.\d d,css __________________________________ ___ _ _ 

City --- --- ---- --- ----- --- ---- ----- ·Srntc L.IJ> Code __ 

Office 1clcphonc Bo.me Tclcphonc -------- --

1::Jn,,il Adclrc:s-< ----- --- ----------- ------ -----------

lnd,.-idtt,ll Pl3)Cr 

l·lolc Spon,or,ihip 

$125 $ __ Plc:ase make checks payable to: .Kids' Ow,.., Scltolnrsbip Fund 
$350 $ -- OR please bill my credit card: 0 VIS.<\ 0 Mastc1 Card O AME..X 

I Joi.- Spon,orship & I Pla)'Cr Slot S350 $ ___ O u cl No.--------------- ----
1 Jolt: SponR<11..,hip & 4 Pla)'cr Slot.s S600 $ ___ Expiration Date _____________ __ _ 

TOTA L ENCLOS£0 $ ___ Signatur e. ____________ ______ _ 

lf yo11 do 1101 h11vc a team, you will be paired with ano 1hcr player. 
For more information , c:001act Tuey Daniel at 806.354-615,J . 

. 5. 



ADVANCE REGISTRATION FORM 
Ad,.,.nce registration fonns MUST BE RECEIVED NO LATER THAN JU LY 7, 2004. 

Register Onlin e at www.alabm:org. C:111ce ll :1Lion $ IVith rull reflltld, 

minus a $25 ndministrarive rec. mn) be reques ted through noon, Frlday,July 16, 2004. 
NOTE: In ordcr 10 claim CLE crcdi1 for 1hc annual meeting. )'OU must be registered for 1be t11ecting. 

PLEASE PRINT. 
N.unc (;i-. )fflt \i\ishh lO 2ppc:u' on n.1t1,t" lMdgc) __ ~------~------------ ---- --
(J1c<~ c.11~ tha1 •pply. 0 8..r t".ommissioocr O Pa.<1 Prr<ld~nt O Local B•r President O Ju<tlce/Jndgc 

Office Telephone-------- --An"----- ---- ----- --- ---------
Add•c-"'---- ---- ----- --- ------------------- ----- ---

CllY-------- ------------------ - -- Seu~--- - Ztl' Code __ _ 
E,111:ill Address _____ _________________ ______ ___ ___ __ ___ _ 

Spou.,c,/Gues,'s Nru:ue __________ ____ _____ ____ _______ ___ ____ _ 

Child/Children'• N:une($l-------- --- --- - --- -- ----------------

r1e..,., indica1e anydieOUJ· rcslriclicnu: 0 \ 'cgebri:m O Other -- --------- -- ------- --
Pie:""' <cend 1nfonn:1uon pcrblninR m ..,n,cc< ror lhe disabled. 0 Audito,y O V',su;~ 0 Mobili1v 

R£CISTRATION FEES (Adnntt R<gislntion ) 
(A llm,lld 1111mb,o of r,yjuaJ 1rgutrn11011 fw ".halnr,hips a" nwi/JJbl.r. eo,11na tlv Alabama Slou &,r for dtto•/J./ 

ADVANCE REGISTRATION By July 7 After Jul y 7 

_ Al:tb:1111:1 Sime 8.,r Mcml"'"' $210.00 $1!50.00 
_ F11ll- rim ~J1Ldgcs $ 105.00 $ 12:,.00 
_ /\ 1,0 1 ncy, :tdmiucd to bar 5 )'t:tr> or less $ I 05.0() $ I 2b.OO 
_ Non•Mcmher $S95.00 $-IW.00 

(I.loo n,i npp/J to ,pw,,/gu,;,t of "X"'"'"' or U:G,\L EXPO 2004 <m111Jr,/ 

OPTIONAL EVENT TICKETS TOTAL R£CISTRATION FEES 

Th ursdlay,July 22, 2004 No. or T'tdtetS Cost 
_ lk11tb & Bar Luucbeon 
_ Membc~ip lkachsidc B1Lffc1 (c:l\h b.ir) 

_ <:hlldrcn'" l>.tny; Putt•PUU. Pian nnd Pizzazz 
(I ln.,trd /tj ISi Alnbnmn, l1isw·m1« Sf,mnli1Lt Im:. during t/,r M,m/)('f1hi/1 Bulftl) 

l'ridn y, July 23, 2004 
_ Clufol:rn Lci,'>1 Society Brcakfu. 1 

_ F:u r.t11 Order of Jur i,prucl<ncc/Ordc, of the Coif Bre:ikfan 
_ 1 lo,,·•rd University School ol L.,w Alumni Breal;f.,.. 
_ Uni,er>il) of \~uginia Scl1ool of L.1w \lumni BrcalJa,t 
_ V.mdcrlnlt Unhenitl' School o( L,,. Alumni Bret.kfust 
_ Tul•nc Unh-cr<ity School of L.tw Alumni 8rc2kfa,t 
_ Blnnlngh:un School of Law Alumni Breakfast 
_ 11ot Maud McLurc Kelly Aw;u'(J l,unchwn 
_ P1ctiirlc:nt·s Reception (t ,,,ul lt,'O Jifltrts /;rr,r,gi..vmru) 
_ C111nbrrln11d School of L:;1w Alu11tni Reception 
_ Uulvc1'$lt)' of A l;,b.'tr11a School of !Jow Alumni Reception 
_Jont·~ School o(l,..."lw J-\Ju1nn.i l)CMcrt Rc.rcption 
s,uuruay.Ju ly 2·1, 2004 
_ Circuit Bn,al;fast 

@ 

C 
@ 

@ 

ft 

• 
@ 

@ 

@ 

@ 

@ 

@ 

C 

$l!O.OO ca. 
$45.00 e>. 

Nn Charge 

Nr, C:h"rgc 
$17.!>0 ca. 

$17.00 ""· 
$17.00 ca. 

$17.00 c>. 

$17 .00 ea. 
$1! .00 ca. 
SU..00 c•. 

No Ch:11'!(t 
$25.00 03. 

$27.50 ea. 
$ 10.00 ca. 

S!>.00 ca. 
TOTAL EVENT TICKETS FEES 

$ __ _ 
$, __ _ 
S, ___ _ 
$. ___ _ 

$. __ _ 

$. __ _ 
$, __ _ 

$ 

s 
$ 
$ 
$ 
$ 
$ 

$ 
$ 
s 

$ 
$ 

TOTAL FEES TO ACCOMPANY FORM $, ___ _ 
AJ>rROPRIATE PAYMENT Ml.Ill ACCO MPANY R£CISTRATION FORM. 
Cl.,cclul for registrutioo / ticl<cts mould be made payable to the Al-,1\IIAMA STATE BAR. 

OR l'lc:ise bill my credit card: 0 VISA O MastcrC."11 0 AM£X C.ird No.- -- -------------- 
Qu·rlhnldcr'.; Sign:nurc Explr:1tlon D,ue -- -----

~WL .RECISTRATION FORM & PAYMENT TO: 2001 Aanw,I Mt< Ling, 1\Jab:1111a Smtc B"r, I', 0. !lo• 67 1, Montgome ry, Al. 86 10 1 
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HOTEL RFSERVATION FORM 
Hilton Sandestin Beach Golf Resort & Spa 

Room Reservations MUST BE MADE DIRECTLY WITH THE ALABAMA STATE BAR 
To ensur e your accommodations, reservations should be received 

NO IATER THAN TUESDAY, JUNE 15, 2004. 

RESERVE ACCOMMODATIONS FOR (please print or type), 

Firm/Co mpany _____ ______________________________ _ 

Add ress---- ----- -----------------------------

City ___ _____ ________ _____ _ State __ _ ZIP Code--------

Business Telephone----- ---- E-mail------------------ ----

Arrival Day/ Date-- ---- ----- Departure Day/ Date- ----------

CHECK-IN TIME is 4:00 pm. CHECK-OUT TIME is 11 :00 run. 

$50 Early Dep(ifllirtFte for checkout prior to confirmed 1le(x1rturt dau. 

Croup Rate: 

Please Check: 

0 $209 Resort View (per night ) Single or Double Occupancy 

0 $259 Beach Vic,v (per night) Single or Double Occupancy 

0 $309 Scac.h F'ro,n (per night) Single or Double Occupancy 

Above rates do 1191 include $14 per da)\ per room S<mdesti11 resort Jee 
a11d 10 percent F101ida sales tci:t. (Subject to cJia11ge) 

0 King Bed O Two Double Beds (Queen) 

0 Smoking 0 Nonsmoking 

Number of Rooms Requfrcd __ Number of Adults __ Number of Children __ 

ADVANCE DEPOSIT OF ONE NIGH T'S ROOM AND TAX IS REQUIRED TO CONFIRM RESERVATIONS 

Method of Payment.: 0 Check Enclosed 

0 Type of Credit Card-------------------------

C,·cdit Carel No.----------------- Expiration Date ___ _ 

Name of Credit Card I-I.older - -------- ----- --------

Card Holder's Signature ____ _________ _____ _____ _ 

Deposits will be recorded at the time rcscrvacioo is made. No charge fo,· children under 17 sba1ing room with parents. 
A deposit will be refunded if cru,ccllation of reservation is received seven days prior \O arrival date . 

. 7. 



ADVANCING ADR IN ALABAMA : 1994 - 2004 

Write it down/ 
If you are calling the 
Alabama State Bar outside 
of Montgomery's local 
calling area, please use 
(800) 354-6154 for all 
departments other than 
Lawyer Referral Service. 

If you need to 
contact the Lawyer 
Referral Service, 
please be sure to 
use (800) 392-5660. 

Harbingers of Bad Tidings 
(Cmttlm,~dfrom ptll(t 168) 

maicrinl arguably co,·ernd by the confi
dw11inlity privilege. In n number of cn.o;es. 
it uppc:Jlrs ihe opposing pnrty either 
wnivcd their right to nsscn lhc privilege 
or fniled to appeal an ad,Cl'llC ruling on 
thal objection. For example. lhc coun in 
\i1/clli11r discusses in great dct:ul lhc 
appcll:inl", allegation~ n:gnrding lhe 
mcdinior·s alleged mi5conduct. while 
rn:1klng only n passing rcfcn:ncc 10 the 
confidcn1inlity privilege. \laleh/11,, 793 
So. 2d 111 1098: .,ee al.w Tltt Florida Bar 
,: Fmibtrg. 760 So. 2d 933. 936 (AIL 
2000) !di~g. without rcrcrcnce to 
the confidcnli:ility privilege. the lestimony 
or o mediator regnrding convcrsntions 
which (]CCurred during n "qu:isl-medintion 
session"). More commonly. ns in DR 
lt1ke.1. n p:u1y seeking to dcJcnd u medi
ated &elllcmcnt ngrcemcnt from challenge 
ft'ISCll.S lbe confidentiality privilege. 

In MrKmloy " McKinlay. 648 So. 2d 
806 (Fla. DisL CL App. 1995). one pany 
to n divorce sough! to sci a.~idc n mediat
ed settlcrncm agreement on the grounds 
or duress and intimidn1ion, The court 
concluded that an evidcn1iary hearing as 
to the validi1y. enforceability and poten
lial modification was proper, but c:hns
ti<ed the tnal coun for refusing to nllo\\ 
the mcdintor to testify. The court based 
ii.; decision in pan upon the fnct thot o 
wrlucn sc1tlcment agreement was in 

cxi,tcncc. but also upon ii~ conclusion 
thni the wife had waived her right to 
invoke the medi,uion confidcntinlity 
privilege. On that luucr issue. tl1e follow
ing quote is instructive: 

ond most significant is the 
foci that ns the pany wh<> objected 
to the settlement b:1.~ on nUcga
tions of dure'>S nnd imlmidntion. 
Wife availed herself or 1he oppor
tuni1y 10 file n wriucn letter to the 
trial Judge and lo 1e,1ify nt the •.. 
hearing. However, wilh only her 
~ide or the story presented. she 
invoked a Stalutory pnvilege to 
preclude testimony or n proffer 
from other wi1nc.<se.< >Uch as 1he 
mediator. These paniculnr fncl< 
lead us to conclude Ihm Wifo 
wahed her statutory pri .. ilcgc of 
confidentiality :md 1hn1. a., a result 
of 1hc wai,.,,r, it WllS cm,r ond n 
breach of fair piny 10 deny 
Hu$band the opponunlty to present 
rebuttal testimony and evidence." 

McKi11/ay. 648 So. 2d nt 810; see al.ro 
Ko/of. 840 So. 2d 01 367 (noting thnt one 
pany h3d wnh"ed the 1ncdi:uion privilege 
by mo-mg to v:icale a medi:u .. 'CI settlemen1 
D8Jl'C!IYICl11). Note th.ii tlJC Florid., statute 
doo. 001 gh-e the mediator lhc privilege of 
rcfu•ing 10 1cstify. although mnny Flodda 
(and Alnbama) mediators incJudc sucb 
language In tlie mediation ngrocmcnts they 
require panics to sign in Ad,-:ioo: of lhc 
med1Auon. In coouns~ Ruic llfbXll of 



ADVANCING ADR IN ALABAMA : 1994 - 2004 

the Afa/)(11110 Civil Court Mediation Rules 
allows a mediator or parry to disclose con
fidential mediation information only 
"when Uie mediator and the parties to the 
mediation all agree to the disclosure." 

Similarly, in Hudson " Hud.,on, 600 So. 
2d 7 (Fla. DisL Ct. App. 1992), tl1e parties 
10 a divorce proceeding reached an appar
ent oral agreement in a court-ordered 
mediation. but failed to reduce i1 10 wri1-
ing. When 1he husband failed 10 appear for 
trial. tl1e wife 1estified as 10 what transpired 
al the mediation proceeding and described 
the proposed oral agreemen1 in dciail.11ie 
wile even had u,e n!Cdimor sign U1e back 
of her hancl-wriuen notes "as a sort of cer
tification that this was what the parties 
agreed to [at tl1e mediation].'' Hudson. 600 
So. 2d at 8. 11ie appellate court smted 1ha1 
the "interjection of the so-c,11led agreemen1 
prepared by the wife and 'certified' by the 
mediator, and \he variou.~ te.~timonial rep
resentations of what 1ranspired a1 said 
[mediation] between U1e parties, in10 !he 
trial court viola1es \he spirit and leller of 
the mediation s1a1u1e." Id. at 8-9. The court 
held tl1a1 the "well wa~ poisoned by lhe 
admiS$iOn of the foregoing evidence of tl1e 
·agreement' and so infec1ed Uie judgmenl 
reached that it should be vacated and the 
maucr tried anew.'' Id. at 9. 

Oral and 
Unsigned 
Mediated 
Settlement 
Agreements 

Two cases demonsu-ating the Florida 
courts' ucalOlent of challenges 10 media1-
ed settle111en1 agrec1ncnts where the agree-

ment was oral or 1101 signed by all parties 
are Cohen v. Cohen, 609 So. 2d 785 (Fla. 
Dist. Ct. App. 1992) and Gort/011 " Royal 
Caribbean C111ises. Ltd., 641 So. 2d 515 
(Fl.a. Dist. Ct App. 1994). In Cohen, the 
Fourth District Court of Appeals over
tumed a trial court's decision 10 enforce an 
oral seulemcn1 agreement reached by tl1e 
parties in a coun-otdcrcd mediation. Tbe 
appellate court flatly sta1ed that "[a]n oral 
agreement reached during n1edia1ion is 
inadmissable a~ privileged unless it has 
firs1 been reduced 10 writing." Cohen, 609 
So. 2d a1 785 (citing H11dso11); occortl 
Modesto. 614 So. 2d 517 (affirming the 
trial coun's ruUng lha1 Uic plaintiff would 
not be allowed 10 subpoena the mediator 
lo testify). Cohen relied upon H11dso11 for 
lhc proposition tha1 "(t]hc confidentiality 
of U1c negmiations [in mediation] shall 
remain inviolate until a wriuen ag)'Cement 
is executed by 1he parties:· Id. In Gortlo11, 
the Fiflh District Court or Appeals held 
that a inediated seulemen1 agreement. 
allhough signed by one party and cou11SCI 
for both parties. was not binding on the 
party who failed 10 sign. Gortlo11, 641 So. 
2d al 517. Because 1he parties '"did not 
effectua1c a scuJcmcnl agreemelll in accor
dance wilh 1be [Aorida statutory media
tion confidentiali1y privilege swru1e], con
fidentiali1y afforded 10 1hc parties involved 
in the mediation must remain inviolate." 
Id. (citing Mode.sro). 

Conclusion 
11,e principles es1ablished and applied 

by the Florida courts in the cases dis
cussed above arc confusing and, in some 
cases, flatly comradic1ory. For exan1ple, 
it remains to be seen ho,v a court can 
preserve inviolate the confidcn1ialily of 
negotiations in mediations while inquir
ing. under tbe aulhori1y of Vt1lchi11e, into 

alleged mediator misconduct Regardless, 
no maucr how you shake lhcsc Florida 
cases. 1wo very significant issues fall 
ou1~ 1tfidentiality of U1e mediation 
process and the abili1y of parties 10 com
pel a mediaLOr 10 1es1ify. While Uic 
Alllbama Civil Court Mediation Rules 
provide some pro1ection on both of these 
fronts. i1 would be nice to see !he legisla-
1ure provide some sta1u1ory backing in this 
area. AIU1ough Uic Alabama legislaiure 
has considered mediator 1estimonial 
inuuun.ity bills a number of times in 1he 
past. 1his statutory protection has noi been 
adop1cd. Thai legislation once again is 
before lhe legisla1ure. this lime under the 
label of Sena1e Bill 191, sponsored by 
Senator Rodger Smitherman, along wiLl1 
an iclenlical house biU, House Bill 397, 
sponsored by Representative Demetriu;; 
Newton.' At \he time this article was 
being wrincn, Senate Bill 191 was on the 
senate calendar for consideration a,1d 
House Bill 397 was pending in Uic House 
Judiciary Committee. While this legisla
tion will not resolve all or 1hc issues raised 
by the Florida ca~es discussed above, it 
would be a nice start down U1e !IBlh of 
assuring lhe conlidentialiiy of the media
tion process. This, surely, is a goal shored 
by all members of 1he bar. • 

Endnotes 
1. These rules allllir ·11110 mediation. ordered by the 

coons of Ulis S1a10 as provided by $1alute 0< by 1he 
Alabame Rules of Civil Procedure. (2) In any other 
medJation.s by pat1ies In a pending civil action in an 
Alabama coun. other 1han the Alabama Suilremo 
Court or Alabama C<ut of Civil Ajlpeals. unless the 
panies expressly provide 01hB1Wise; and, (3) In othef 
media1ions if lhe parucs agree I.hat these Rules 
$hall all!lly-Ala. Civil Ct. Med. Rulellbl 

2. For a comprehoosiv9 disa,ssion ot developments in 
Aorlda mediation case law O\'Cf 1he past 20 years. 
see ffan L Tetunic, Florida Mediation Cose lolv: Mt> 
Decades of Matwation, 28 Nova L Rev.11112003f. 
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£gcal <Bar fi ward of fichievement 
The Alabama State Bar Local Bar Award of Achievement recognizes local bar associations for 

their outstanding contributions to their communities. Awards will be presented during the 
Alabama State Bar's Annual Meeting. July 21st-24th in Sandestin. 

Local bar associations compete for these awards based on their size-large, medium or small. 

The following criteria will be used to judge the contestants for each category: 
• The degree of participation by the individual bar in advancing programs to ben

efit the community; 
• The quality and extent of the impact of the bar's participation on the citizens in 

that community; and 
• The degree of enhancements to the bar's image in the community. 

To be considered for this award. local bar associations must complete and submit an award 
application by June 1st. 2004. For an application. contact Ed Patterson, ASS director of programs, 
at (800) 354·6154 or (334) 269-1515. ext. 161, or P.O. Box 671, Montgomery 36101. 

178 MAY 2004 



• BIRMINGHAM • MONTGOMERY • MOBILE • HUNTSVILLE • DOTHAN • 

MEDIATION 
comprehensive training programs 

for new and experienced mediators 

- CLE approved. 

- Training Alabama mediators since 1995. 

- Customized in-house training available 

for your law firm or organization. 

- Meets the training requirements of the 

Alabama Center for Dispute Resolution. 

Spo11sored by 

LITIGATION 
~l-1, 

www.AlabamaMediation.com 

(800) ADR-FIRM or (800) 237-3476 
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W hy would n pnrty nttcmpt 10 
settle n cnse thnt has nlrendy 
bcCJ1 decided In the trial court 

and is on appeal in the Alnbama nppel
lntc courts'/ In the past, that question 
either bas not been mascd because then: 
was no mechanism m the appcllrue rules 
10 do so or has been ins1inclivcly reject
ed. Typically. panics hove viewed the 
idea of appellate ,en lemelll skepticall)'. 
Everyone involved hns dlffcn:111 anolivn, 
1ions thal push him or her 1ownrd more 
li1iga1ion in the nppellnlc coun. 

The courts of oppcals in nil fodcrnl 
circuils hnvc some form or nppcllnic 
mediation or scnlcmcm program. As or 
2002. 30 s131cs had dispute resolution 
progmni.. at 1hc appdl:uc level. The 
resuh.s of these progmms demoo.,1r.11e thilt 
when lawyc~ and their clients ,enously 
cxnnune whether appcll:ue hugnlJOn mil · 
ly .el'\·cs their intercstS. n signific:im num
ber of the c11Ses settle. Experience sug
gests 1h01 if the pnnies are given the 
opportunity nnd thoughtfully OJ>pronch 
oppcllnte mcdla1ion. their in1uillve 
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resistances to settlement on uppcnl can 
be overcome.1 

Afier months or work by the Supreme 
Court Committee on Appcllalt 
Mediation . the Alabarn3 Supreme Coun 
3dopted rule.< nnd ~'<lures for • new 
program !bat gwcs the suuc appellate 
couns the nuthori1y to refer any civil case 
on appeal to mcdi:uion. Alnb.imn official
ly cstablil.hcd it:. Appellate Medfalion 
Prugmm cJfecti,c Jnnuat) 4. 2004.' 

The Alabama 
Appellate 
Meaiation 
Program 
Program Establishment 

11,c Com111i11ce reviewed s1mc nnd 
federal uppcllate medioiion prognun~ 
from :iround the counlf)' to dc1cnnlnc 
wbm chnroc1eris1ics made ~omc more 
effective than 01hcrs. The Commince 
ultimn1cly proposed n progmm liimilnr 10 
the mediation progrnm used by the F1(1h 
District Court of Appeal in Aorid11.. 
Ahhough pnnicip.~1ion in 1he progrnm i< 
nundaiory. tl1e 111cdln1ion ls non-binding. 
Tune is of the ~nee to tlic pn>gmm. 
Early scheduling is in1cncled 10 give 1hc 
p:inies 1hc best opportunity 10 seule n 
case before they incur the nujor expeOJC 
of having tl1C clcn(s record nnd the 
reponcr·s 1mn.scnp1 prepared nnd of fil . 
ing briefs. The ,ntcni of the progmm is 
not 10 greatly delay 1hc course of the 
nppcal if mediation foils, bu1 10 help snvc 
costs and c.,pcnses. if it i< successful.' 

The progmm i, coordlnnicd by nn exec
utive director nnd opcmtcs in each coon 
under 1he direct ;upcrvlsion or un nppcl· 
late mediation ndminisimtor.• The ndmin
istmtor is nn employee or each l'C-'JM.'<:Livc 
court. The executive cliroc1or of the nppcl
b1e m..-dintion ollicc is Michele Walters. 
TI1e supreme com1 11d1ninis1m1or is 
Celeste Sabel. TI1c cour1 of civil appeals 
odministm1or is Rebecca Oates . 

Pre-Mediation 
Procedures 

After on a~:,J is lilcd and docketed, 
the appcl11101 and appcllec are required 10 
file a media1ion case-screening form and 
n conlidcntiru slnlCmcnt rcg31'ding thc 
approprio1cncss of the case for media
tion. The confidcnual stoicment is 001 to 
be scn-c<I on opposing counsel: The 
nppclla1c rncdiolion 3dminislrotor will 
review 1hc mediation case-screening 
forms and the confidential statements 
o:ornplc1cd by the panics. Vinuall>• all 
civil rnn11cn1. other thnn coses involving 
criminal oppcnls or prose litigan1s, are 
cllglblc for mediolion.' Selecrion of cases 
for medm1ion is based on the administra
tor's de1crminntion 1hm 1bc case should 
be referred 10 mediation ofter reviewing 
the facts. lhe orde.r appealed from, lhe 
stnndnrd of rovicw 1he oppelln1e c.oun 
will 11pply nnd 1he parties' sm1emcn1 
rcg11rding the opproprin1cncss or the case 
for mcdimion.' 

If ii ls dercnnined by the adminis1m1or 
thal lbe cnse is nppropriatc for mediation, 
nn order of refcrrnl of mediation will be 
sc111 which nollfics lbe pnnies that !be 
case will be media1ed and ins1ructs them 
to •«empt 10 agree on • media1or. Pnn.ies 
will h>\'e lbc opportunity 10 mulUlllly 
select a qwlilficd mcdin1or within 14 
day,.• With certain limited exceptions. 
lhc l"'rues can clloosc whom they W3JII 

a< • mediator." If tl1e pnnies are unable 
10 ag,ee on • mediator. the program 
3dministm1or will appoint one from a 
rosia- mninuuncd by the appclla1e media
tion office." The appella1c medi31ors on 
the roster arc auomeys on 1he Alabama 
Swte Coun Mediation Rosier who have 
successfully complc1cd a specialized 
appellntc media1ion training sponsored 
by the appellate medin1ion office. 

For cases 1hn1 arc eligible nnd referred 
to mcdinlion, nll appellate filing timclioes 
will be suspended umn the mediation is 
concluded. Notice is sent 10 the trinl coun 
clerk and coun reporter 10 slay procec,l
ings on appeal." If an appeal is not sclect
~-d for mediation. a notice wiU be sem 10 
1hc ufal court clerk and coun rcponer 10 

begin prcp:uruion of the rccmJ nnd 1mn
scrip1. It is conu:mpllll.:d 1bnt 1hc appellate 
process will be s1aycd. 3t the most, for 63 
days after the iSSUlUlCC of 1hc Older of 
refcrml IQ mcdinuon. ' 

The Mediation Process 
The mediator coordinates the time. 

pl:ice and procedure for the mcdia1ion. 
including the submission or any nicdia-
1ion s1a1emcnt." The mediation session ls 
10 he held m any locution convcnlcnt 10 
lbe mediator nnd the parties." A mediator 
does not have the n111horily to impose u 
senlcmcn1 upon the panics. Medin1or's 
fees nnd incidenrnl expenses will be 
shnrcd equally between the parties, 
unless Olhcrwisc dc1crmincd by the linol 
11,cdia1ion ngrcc:.mcnt."' 

Arter a medirition h~ been comple1cd. 
the approprin1e uppellute coun will dis
pose of the case if the mcdin1ion was 
successful. Disposition of 1he cosc migh1 
involve dismissal or 1he appeal. re111nnd 
IQ the trial court for npprovol or a seule· 
mem ngrecmen1 which requires coun 
approvnl or cn1ry or a s1ipuln1cd order 
called for by the mediated ngrccmc111." 

Ii the medin1or declare$ an impasse, 
the appeal will be rcins101cd on the 
oppellote docket :ind the s1ay or proceed· 
ings lifted.• All appclla1c 1imc require
ments will then resume. The appellant 1> 

tl1Cn required to make .,.t,sfactory 
ammgcmcnts wi1h the tnJll coon clcrl 
nnd coun rcponcr for pn:pamrion of the 
record on appc31 within sc,-co cbys or 
when lhc case is rcinsuued on the appel
lntc docket. 

Confidentiality 
Confidenri31ily is a key clement or 1he 

program. Although 1he appellate media
tion office is locn1ed in the Judicial 
Building in Momgomcry. the ndministro
tioo and operation or the nppellnte medi
ation program nre completely scpum1c 
from the nppella1e court's decision-mak
ing procc.~s. 

Appellme mcdia1ion rules prohibit 
counsel for the parties or nnyonc else 
from ittfonning members or 1.he cou11. 
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nbou1 discussions or action, 01 a media-
1ion. These rules will be mic1ly cnfon:ed 
10 mainiain the in1egri1y of the program. 
Not considered confidential is the fact 
1h01 the mediation 100k pince nnd 1he 
bare results of l11e mediation. 

Why Mediate 
A Decided 
Case? 

In the post, counsel has little opponu
nity to di,cuss scukmcnt wi1h ooe 
ano1hcr n1 1hc appellate le,cl 10 Alabama. 
Titc panlcs arc focused on brief prepara
tion nnd do n!ll io1crac1 10 1hc ,nmc 
ex1e111 :t, 1hey do at the 1rinl coun level. 
L11wyers are condi1ioncd 10 view the 
nppelln1e process as 1hc 1351 step in liti
gulion nnd not as another opponunity ao 
consider nn amicable scnlcmcnL 

EJ<p,!nence has shown. ho,.c,~r. that 
.eulcmcnt discussioM of a decided case 
31 thc oppcll31e li!\'el nre ilknlly timed. 
By 1hc 1imc n case has l'C11ched 1hc 

appellate le,'CI, a ,cry significant event 
m the life of a case has 1yplcall)' Ulken 
place-,, decision has been reached where 
one pany bas won and ano1hcr pnny bas 
los1 in 1he trial coun. But "winning·· 
should be defined os achieving the bes1 
results. nU lhings considered. 

There nrc a number or reasons why 
:ippclla1e oo,'Ct'Sarlcs should be motivat
ed 10 sculc even after they ltavc been 
1hrough lhc rigors nnd expense of lrilll. 
First, without a cryMnl bull. ii Is impossi
ble in Jlreclic1 the outcome or nn appeal 
wiu1 precision. While 11 is possible 10 
ob1ain n reversal of a lower coun deci
sion. nn appellant f=s o very difficul1 
chwlcngcJkpeoding oo the 1~ue. appel
lote couns bn,'C limi1cd review powers. 
The nvnilnble reversal mn1is1iCJ. c:as1 a 
long ,hodow over an apf>elluni's chances. 
Only 14.84 perceni or the coses 1hm 
were submiucd on nppeal w the coun of 
civil appeals last 1crm were reversed. lo 
the Supreme Court or Alabcuna. the odds 
for rc,crsnl were even 10\\cr, a mere 13 
pcrc~nl. Staled olhcrwise. nppcllocs won 
85, 16 percent of the time in u1e coun of 
civil nppenJs• and 87 percent or 1he time 
In the Alnbamn Supreme Court. 

An nppellee may settle n case because 
ii pcn:ehes lhe trial coun opinion or 
dcei,ion IO be w fn,"O<llble as 10 not want 
to take any risk that ii will be o,•ertumed 

on appeal A pany may be involved 
in some 01her di ITcrent litiga

tion nt the same time as !he 
case on nppenl, and it 

may believe Iha! 
the olher pro

ccechng is 
belier suit· 

ed 10 
resolu

lion 

of il3 concerns. Another molh'lttion may 
be 10 a,'Oid prcccdenL Sometimes the 
existence or an unfa,·ornble precedent is 
more problema1ic for on nppellnn1 than 
1hc res uh, and a joim mo1 ion 10 vacate 
lhe lower coun decision mny snlisfy ull 
panics. 

The expense of runhcr litigation n1 lhe 
nppella1e level. and perhllp, on remand 
m lhc trial coon. may make ii economi
et1l 10 resolve lhe oonOiCI through media
cion. 1 r che appellate coun reviews the 
decided cnse. 1be result could be offir
mnnce of a judgmem. whereas In • se1-
1lemen1 ii is possible to explore stn1c-
1ured sculcmcnts based on obility 10 pay 
and convenience. In contrast 10 lhe judg
ment imposed by a coun, in mediation 
1he ponies can devise a s1ruc1ured se1tle
mc111. 

Finally, oppellnlc litigmion tokes lime. 
Ar.er proceedings in the 1rinl coun. p:u-
tie~ are commonly lmp:1ticn1 10 get 10 the 
end of the ro:id. Unfonunatcly. oppellatc 
couns W<e time 10 process lhe c-,·cr
increa.sing numbe!'l or filings. In lhe 
Alnbnmn Supreme Coun for the most 
rccc1111erm, the average lime from the 
filing or lhc notice or nppenl 10 rmat dis
posi1ion was 345 days." In the coun or 
civil appeals. lhe average time w;,s 244 
days." If you lost in the c:oun or civil 
appeal~ nod soughl ccniornri review in 
1hc Alabam.11 Supreme Coun, ii 100k an 
nvcrngc or nnolher 112 dny~ for the ccr-
1iomri 10 be decided. 'l'ima is an impor-
1a111 moiivator 10 se1tlcmcnt. 

Typical Cases 
That Would Be 
Appropriate 
For Appellate 
Mediation 

Negotiations involved In uppellate 
mediation confe.renccs are not limited 10 
lhc narrow issues presented on appeal. 
lns1cad. effons should be mnde to 
resolve lhc entire case and :my reln1ed 
b11ga1ion be1wcen the panics. lhus elimi
n,11ing 1hc risks ond expenses associoted 

nh comioued litigntion between lhe 
urtics 10 nn appeal. Some c:15<:s may be 

pnrticulorly appropclate for rncdiu1ion." 
~·ukc !he scenario involving 3 personal 



APPELLATE MEDIATION TRAINING 
Spo11sored by thtt Aloba111C1 Cenru for Dispute Reso/111io11 and rlie Appellate M1!-dia1io11 Office 

'01(, Alabama Supreme Coun nnd 1he Alnbanlfl Coun or Civil 
Appeals began !heir confock:n1iol nppcllmc mediation program 
in January 2004. TI1e couns supply nn approved list of unined 
nppcllme roediaiors 10 panics ordered 10 mediation. 

Troin,ng Prcrcqwsi1e: A medin10r musi be CWTCDtly regis1ercd 
on the Alnbam:1 Strue Coun Medi11wr Rosie.-to take lhis nnin
ing. Registration is limiled. Appcllnlc mediatOIS rnllq agree tu 
conduct up 10 IWO pro booo med,ati<Mts per >=· 

Onie: October s, 2004 
Pince: Alabama State Bar, Bonrd Room 
'l1111e: 9 a.nt. - 4 p.m. 
CLE: 6ho urs 
Cos1: $225 

Rcgisuation: Call lhe Alnbwna CenlCC for Dispu1e Re.<0luoon 
10 n,giqer :md recei,,: funher inronn.'llion. Only 3 paninl 
rdund will i,,,nll°"ed nfu.'T Scp1cm,her 14. 2004. 

o-n the ~o~.!g~!~~~·c::· 
and information on the latest 

programs and member benefits -

book now for your next bar 

association meeting! 

It's the ASB ROADSHOW! 
Contact: Susan Andres 

Phone: 334-269-1515, ext. 132 

E-mail: sandres@alabar.org 
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injury case. In this case. the plaintiff wa, 

nwruded a SI million jury vccdicL Af1er 
years of expense nnd litigation. the plain
tllT feels vindicaied Md compensmed by 
the monetary awnrd. In contrasL the 
defcndnn1 is shocked 01 1hc verdicl Md 
its size. "We will appeal Ibis legally 
unsuppo11able ,'Crdic1 and if oecess.vy 
inkc 1hc appeal nil 1hc way to the Unilcd 
Stntcs Supreme Coun ." 

111e plaintiff races 1he possibility of 
losing 1he verdic1 on appeal. 1f the appel· 
late court dctcnnincs tbnt the plaintiff's 
clnim fails as a ltlllller of law. the plain
tiff will have no recovery. If the appellme 
coun dc1ermines 1hn11hc defondnm is 
entitled 10 a new trial. the plaintiff must 
rc1uni 10 1be trial court for • new trinl 
where be faces uncertain results and 
inevitably more expense. This also 
assumes 1he plaintiff can collect his ,•cr
dic1 if 1he case is affirmed on appeal. 

TI,c defendanl must face 1he reality thoL 
1hc verdict will be affirmed. In thnl even,. 
1hc defendant will be responsible for the 
face umoont of the ,'Ct'dict as well as pos1-
judgmcn1 interest at the m1e of 12 

pen;:enL" One year's wonh of post-judg
ment inlett5t would equal $120.000. 11,e 

cost of n super.tedeas bond for n $ I mil
lion dollnr judgment is approximMely 
$ I 5.000. The prcmfom is annual. A defen
dant wiJJ bn,-e 10 pay addWonal legal fees 
and costs 10 ils 11110mCy. Thus. by the time 
the appeal isconeludcd. tbe $1 million 
dollar ,crdic1 against an unsuccessful 
defenclonl mny involve economic conse
quences of nnotber $200.000 or more. 

What abou1 cases where summary 
judgment w:is entered in the dcfen<l3nt's 
fn,'Or? These cases may be nppropriaie 
for appella1c mediation when the risk 
and rc,\litics nre examined. The plaintiff 
faces the renlicy that years or litigation 
may result in no recovery. Thi5 reality 
llllly be panic:ularly difficull 10 grasp 
because the plainlilf bas had no opportu
nity 10 present his ca,;c to • judge or jury. 
Instead, the plaintiff's only testimony 
was Ulken by defense counsel al a depo
sition that was contentious, difficult and 
focused oo weak points in has case. 
Unless the plaintiff is able lO come 10 
grips with the grim reality po1entially 

ahead. he will be unnblc 10 focus on 
what might be a reasonable soluuon 
under lhe cireu1ns1anccs. 

On the other hnnd, the defcndtml mus, 
consider the reality 1hot lhe appellntc 
court may rc,oersc the summary judg
menL In lh:11 c,..,nt. the dcfendanl will 
have wasted yean1 llf liligntion nnd 
expenses. will focc n jury trial will! i~ 
oddilionol eitpense and will risk losing n1 
trial. While 1he defcndom may be confi
dent that be will su.:«ed on appeal, 1hc 
dcfcndan1 must recog_nilC thal some ri.sJ.. 
of reversal is a re.1lily in every case. If 
the defendant focuses on these pnac1i(:j1I 
considcmtioas. he may consider settling 
1bc case by lllking ln10 occount lhc costs 
of nppeaJ and lhc risks of reV'ersal. 

Anolher scenario of cases that may be 
approprinre for appella1e mttliruion M: 

nppecls on orders regarding arbill'!ltion. 
Ap1>elln1e medintion of Ou:~ Ol'ders will no1 
be limited 10 the narrow issue oa nppeal 
rcgnrcling the scope of atbitrntion. Some 
coosider.uioo must be given 10 rcsoh,ng 
lhc entire case. Whtie n defc:ndant mny 
bcliC\'C that be= wino case ouuigltt m 
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ru:bilJ'lllion. thal seldom happens because 
nrbi1111ta,s tend to "split the baby." A defeo
dam ulso ghi:s up hii rig),t ro appeal the 
wbitrntioo ownnl. When the risks are 
"cighcd. tbcsc 1ype =es are perfect for 
appcll.11C mcdintion. 

Finally, won.er'• compenSntion cases 
ru1d domc.<.lic rclntions cases are panico
larly •P1>ropriuic when 1hc human and 
economic con;,cquenccs of resolving the 
cases ore considered. 

Even if cases do not sculc m appellate 
mediation. U,c process should be benefi
cial to the lawyers and litigan1s. For liti
gants wbo lost In lhc trial coun withou1 
going 10 trial. n mediation session will 
provide 1hcm n lin.t•timc opportu· 
nity 10 '"1ell 1hcir story" 10 a neu
tral lhitd pruty. The process 
will provide an outlet for a 
litigan1 who h~ been frus· 
trnlcd by not having had 
his day in coun. For 
lawyers. a mcdinuon ses
sion will rrcqucmly 
include a discussion 
about the legal issues on 
appeal and the questions 
that migh1 be hnpormnt to 
the appellntc coun. Thus. 
tl1c mediation ses.sion nmy 
assist lhe luwycn; in stream
lining their appellntc rugu
menL The process mould be 
beneficial whctlicr or llOI n seuJe
mau is ochic,ed. 

Conclusion 
ln the lost ten ye(lrs, appella1c mediation 

progrnms throughout the country have 
proven tlua1 slg11ilic11n1 numbers or parties 
will se1tle on nppcnl when mcdimion is 
utili,.ed. Luwyers in civil ca\CS in the 
Alabarnu nppclln1e courts wiU be confront
ed witb mandatory particip:11ion in such 
mediations In the f111urc. lf lawyers and 
p:ulics lhoug),tfully ap!)f03Ch !he process. 
many nppcllaic proacdmgs will seule. 
The program should be o "win-win" for 
C''Ct)'OtlC iovoh'Cd-thc l:,wycrs. the parties 
and the coons." • 
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Efficacy of 
Post-Divorce Mediation 
And Evaluation Services 

Bl A \RI AIR/,:/.\\{) Ph [) 

I n the pruH two decade.~. allemmJvc dispule resolution in the 
ronn or divorce mediation has cmCIJ;cd as lhe prevailing 
model for reducing acrimony and ham, M.o;ocfated wilh 

dh-orcc octions in domcs1k couru (Emery & Wyer. 1987. 
Emery 1994). The current a,-ailablc s1a1is1i~ from !he Alabnmn 
Ccnicr for DispulC Resolution rcvcnl thni divorce practitioners 
in 1hc "Hcr,n or Dixie" lag fnr behind their counterpans in 01her 
pans or the country in terms or 111ilizntion or mediation in the 
domes1ic arena (Judy Keegan, di1-ec1or. Alabama Center for 
Dispu1e Resolulion. personal communicnlion. March 20. 2001). 
111c majority or the research and clin,cal lilern1ure in this= 
has focused on pre-divorce mediation, This paper focuses on 
post-divorce mediation and related cvnJuation services. unique 
fomi.~ of inlcn'enlion !hat nre dcs:igncd 10 promoie lite best 
inu~n:,;" Mandnrd far beyond 1hc original disposition and dc1er
minalion of ctmodial and acttSS issues. 

In divorce mediation spouses mccl with n ncu1rnl mcdi:uor 
10 work 0111 n sc11Jemen1 thni b s:11isfnc1ory 10 bolh. with rinal 
decisions being mode by the spou~c, lhcmsclvcs (Emery & 
Wyer, 1987). Divorce mediMion stresses ncgo1lntio11, focililnt
ed by the mediator, and is in1cndcd 10 Increase paremal control 
o,•cr the outcome or divorce proceedings. In mediation. 1he 
comcn1 and ma1crials or lite process arc confidential and can
not be subjecl 10 discovery or the subJccl of later 1cslimony 
(Rule 11. Alabnma Civil Coun Mcdiation Rules). In post
divorce mcdlalion. divorced panics worl togclher confiden
tially with a neutral 10 reach ngrecmcnlS (Iha! typically revolve 
around ncccss connicts) in order 10 avoid co,t ly return trips 10 
the counroom. Such renam trip~ ore of grcm nnancial cos!, bul 
of even grcnicr concern is the ract 1hnt they funher erode posi
tive communka lion pallems. goodwill and 1nm between par-

tics wbo need to be able 10 forge some son or positive bond 
for co-parenting. 

lo posHlivorcc C\'alua1ion scrviccs, di,"OOCed panics :an, coun 
rcfem,d, oflen by l"flll-( or !heir own dhorcc decree, 10 a nculffll 
cvnlua1or (much like a pre-d"'Orcc custody cvnluntor) who ev:1l
ua1es parental c:apaci1y and make., rccommcnda1ion., to the par-
1lcs. their ouomeys and possibly the coun concerning how the 
parties are meeting 11nd/or 1101 mc:cting the best interests suin
dard In their post-divorce pnrcnling relationships. Obviously. 1he 
conlcnl or these evohmtivc/po;i-divoroe parenting planning ses
sions is not barred from discovery. 111 fact. lite possibility of 
such "feedback" to lite coun In the rorm or restimony is oncn a 
silent "presence" !hat gives 1hc c_..1un1or '1eelh" as nn arm of 
the domestic coon. 

Mo.t eourt onk:r.. fc,-post-dh-nn:c cvalunlioo setVices n.1me a 
<peeific profcssiorutl and funhcr m.ikc legal parameta< known. 
such as whether !he panics an: ~ubJt'C1 1.0 McU!lldon stnndru'ds (E.i 
p,.,rr~ Mcltmdo11) or the bcl;1 ln1cn:;L~ standard. in 1crms or Issues 
surrounding c1ueslions of prlmnry physical or legal custody. Oflcn, 
1he focus of such services i, ""' m uddrc.~s changes in primary 
cuMody. Rather. !he rocus I, more onen on modifying occcss. e.g .. 
chnnging from su1lCNised IC) unsupervised visitation or mcn:asing 
an access schedule_ 'The panics in,'Oh1'd ho,.,, knowledge llm11hc 
po:11-di,'OltlC C\'lllt13tor will m!lkc regular rcpons b:lck 10 the coun 
nnd the case is placed on an lldmirustrnti," docket and is subject 10 
coolioued judicial monitoring. Po<t-di\'Orcc C\'3luations can pro
vide clinical dam to nssi,1 1ric,r. of foci in answering a vnriety nf 
JlOSl-divorce legal questions including parenial fitness. mori,l gulcl-
111100 ability, reasons for reloc:nlou. best interests issues, nnd the 
nbilily or a given pany 10 meet developmental ncecl~ of ~pcclfic 
children 01 a given point in time. 

I II I \ I \ ll t 11 \ / . l 1\ ) I N 187 



ADVANCING ADR IN ALABAMA : 1994 - 2004 

To those who work regulnrly in domestic Jaw. it will come :is 

no surprise 10 bc4r that the legnl end is only the beginning of 
co.p.irenting 3S reorgnniud by the process of divorec. Connicts 
in the post-divorec period typically revoll·e around one or more 
of several areas including unresolved mnri1nl conmc1 issues. Jin· 
gering anger and hun nbout ti11, divorce. connicts wilh or over 
new partners. or fruitless power struggles that re,o0lvc only 
nround effons to "win" om over the ex-spouse. In Alabama's 
I 51h Judicial Circuit (Mon1gomcry County). the domcstle bench 
is rou1incly nn1ic1pa1ing post-divorce 

much appreciated 110d vnlued by nil parties, panicularly judges, 
been.use many frivolous or unnecessary relum lnps to coun are 
Pl'C\'tnlCd. 

The philosophical nppronchcs and 1cchniques described in 
thi~ paper ore based on several basic ossumplions I.hat emnnn1c 
from the best imeres1s stnndnrd. First. children need both 1holr 
prucnl' 10 remain lntcrc,1cd. involved nnd oblig:ued 10 their 
needs pre-dh'Orce. 01 the time of dh-o«c. and throughout the 
period of J>051-dh'Ortt adjustment until the death of both par· 
ents. Rnre exception, 10 this sumdard would include a his1ory of 

abuse from a given porenL and 1hc existence of certain psy-connictunl dispu1c.~ by 
1m,nctively includ· 
ing provisions to uli-

• (. , chologlcnl disorders, if the disorder directly .:J.,l~-4ii results in child cndnngermcnt In suc:h 
ltzc a specified eoun
appointed medmlor 10 
resolve connicts. In 

. ~ j }.fl p cases. procedures of ,upcr-

i '/ 
1
. · 1•ised visitation or tcnni-

addition. lhcsc ~11mc 
~ ,1 nation of pruenlll.l righl,< 

judges are also rou1incly 
ordering post-divo.rcc 
evnluruion se,vices for 
couple.~ on their docket 10 
help promote fonnntion of 
pos11ivc parenlins phms and 
10 old in preventi11g unneces
sary retum trips 10 court. 

:, / nrc put into place. 
' ~ A second nssump1lon i~ 

• ' , ~ lhru while any particular 

The court order specifies 
whether the service required is 
mcdintion .. ;,h annchcd confiden-
1lnlhy or post-divorce evaluntion 
Sllrvices wilh required reponiog 
bad:. to the coun. The judge usually also specifies thnt J)(1nies 
splil the cost of 1he service through n retainer. The order also 
specifies tha1 the couple must nucmpt resolution through media
tion prior to returning to the courtro0111. If successful, lhe medi
nior retreats umil services nre needed ngnin in the ru1urc. The 
co111em and process or mediation nre confidemial except in ecr
mln situations where the mediator bcurs of imminent threats of 
bodily hnrm to one of the parties or encounters evidence of 
some form of child nbuse. While some mcdialOll. such :is mcn-
1:11 health prores,.ionnls. are mMd:uory reporters or child abuse 
(lawyer mediator• do no fall in ~1is category). it is recommend
ed ns an effec1ive 1m1c1ice to require nil mediation paniclpan1s 
lo sign a release or informed consem ugrecmenl thal specifies 
certain condi1ions •• ucb as nbusc. 1ha1 would require n rcpon to 

the coun. 
Fac1ors that mOuence success in post-divorre mediation or 

pos1-divorce evaluntion include the acquisition of new commu• 
nicmion skills on the p11r1 of 1he pnnles nnd the possibilily of 
maturation on the pnn of children who eventually become much 
more independent players or vnriable.~ in the process. The abili
ty of p:m:nts to learn nnd use new posilivc eommunicntion 
,kills, even if highly eomprutmcn1:1liud. is the one face or !hut 
co11sis1cn1Jy emerges in clinical pmelice and research lilcm1ure 
os 1he sine qua mm of successful J>OSl-divorce mediation nnd 
relmcd evnlua1ion services. This approach seems to be very 
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ococ... schedule has 
strengths and wealme>SCll. the 

success or nny Jl311lculnr 
arro11gc1ncn1 is far 01orc 

depend om on the abi Uty of 1hc 
parents to engage in posilivc 

communication lh110 on the per· 
ccntogc of umc spent in each 

home. Processing of divorce is~ues 
and reduction of 1cnsion and ho11ili-

1y bccween the parents is a mujor 
goal of this as;umption. oncn. one 

pany is as.kcd 10 se1 aside their feel· 
ings as a hurt and inJurcd spouse =ly m 1hc ndjustmcnt proce>,, 
110d take on the mantle of positively promoung the role of pAt· 
cnt in 1he lives of ~le children. While ~1is often feels like o psy
chologically unhealthy task of compnitmcntalizmion of rcolings. 
the best interests stundt1rd is the prevailing SLnndnrd in such 
case<. Love for the children is the most powerful varinble u1.11 
C11n be used 10 guide a rightfully cmbiucrcd spouse away rrom 
wrongfully alienating children from die 01hcr parenL 

Divorced families need 10 heal along the lines or reorgnni,.a
tion rmhcr lhan desiruction nnd alienntion. Effective pre- and 
pos1-divom, mediation service.< can pro111oic and provide ,p<...:lf
ic guidnncc for fnrnilics engag..'<l in this process. The best inlcr· 
csts stllJldard cxiSIS Independently of our wort as a Pla:ton,c (om, 

or lcglll archetype that can nlwnys be u1ilizcd as • "true Nonh" 
type objecti"e s1andnrd 10 guide 1hrough individual issue.~. 

Robcn Stroehak is a forensic psychologlst who runs a coun
moni1ored custody concillmioo/evaluntlon program in Bucks 
County. Pcnnsylvnni:i. Dr. SIJ'OChak ha.1 ck:1-elopcd a comprehcn
sh'C conciliation prc>g1111n lh:11 includes pre- Md post-di,'Ol'CC c:vnl· 
u:uion and mediation services. His gonls are 10 provide dl"oreing 
couples with nn in1egm1cd csperience of cvnlua1ion. educolion, 
concilimion and counseling objectives in n sin1crm'Cd pr(JC(...Jure 
~lat resuhs eilhcr in re.solution of the custody dispu1c or in 11 
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meaningfol forensic report 10 the court (SltOChak, 2001). In this 
innovative model program, all divorcing couples with a custody 
issue begin tl1e process with a round tttblc custody conference 
where parties are either routed toward conciliatory setLlement or 
are referred for a full custody evaluation with results reported to 
the court. Settlement through mediation or conciliation is not pre
cluded at any point 011 either track. Obviously, formal mediation 
must again be carefully diffc,-entiated from custody evaluation or 
post-divorce evaluation services along the lines of confidentiality. 

Strochak (2001) has proposed a conceptual model of co-parenting 
that include-~ four pillars of excellence. This model points out tl1at 
parents need to realize that. like it or not. tl1ey are in a very longi
tudinal co-parenting relationship with their ex-spouse. There is no 
real choice about the mauer. What can be controlled is whether 
they are functioning at the hostile. biuer end of the continuum or 
nt the amicable. conciliatory end of the scale. Being stuck in anger 
and bitterness is often initially very understandable. Spouses cer
tainly hurt each other in ho.rrendous ways. However, remaining in 
the posture of bitterness chronically violates the best interests 
standard. 

SltOCbak's (2001) first pillar is that effective co-parents share 
infonnation with one another in a regular and timely way. E-mail 

has proven to be a rapid. efficient, raiher emotionally removed 
way of communicating that also has the advantage of providing 
a permanent record for all parties. The second pillar is that 
good co-parents never undennine the Other parent's image in 
the child's mind. TI1is step involves taking a proactive 
approach in building the reputation and positive image of the 
other parent. 

Examples of problematic cases include the embiuercd mom 
who routinely refused 10 notify lhe child's dad of any school. 
leisure or sports events. In addition. she refused L.O allow the 
child 10 notify Dad of any religious or community activities that 
might have facilitated greater contact. The child in this family 
developed a bifurcated existence in which he frequently felt 
conflicted and guilty about wanting LO spend time with his dad 
or wanting to share infonnation ' ·between these worlds." 
Another case violates the second pillar. In U1is case. Dad rou
tiuely blamed his daughter's anxiety over tests and public 
speaking on her mom, who was undergoing 1reauncnt for a 
Generalized Anxiety Disorder witl1 disc.-ete episodes of panic. 
This proved to be a typical theme in his interactions with bis 
daughter. blaming all her "shortcom.ings" on bad genes from 
Mom's side of the family. Both cases required court referral for 

Any licensed Alabama lawyer is invited to join the Women's Section 
of the Alabama State Bar! Membership dues of $20 are being 
accepted for all those interested in becoming a part of the section, 
as well as annual dues for current members. Mail payments as 
follows: 

ASB 
c/o Rita Gray 
P.O. Box 671 
Montgomery 36101 

Please make checks payable to 
"The Women's Section." 

For an application or to update your 
information. you can download an application at www.alabar.org. 
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post-divorce evaluniion services from the judge who had grant· 
cd the divorces before any improvement occurrccL 

The thin! pillar m·olv~ around rebuilding tMI. The lrU!it issue 
Is obviously often '"'>' diOicult and must flow from re:isoning 
stic:h IL<, "No maner wh:11 I think of you as a wife/husband. I know 
you too love our cbild/cluldn:n. Md would lay down your life for 
him/them if necessary." Com,equeolly. a bifurcmcd, companmen
rnliied type of trust cnn be rebuilt (e.g., "l don't tn1s1 you a1 oil as 
o spouse, but I tutvc g,cai U'us1 in you as n parent"). Trust is funher 
regained in lhe founb plllnr which revolves nround each parent 
<triving to be respon~iblc and accountable in u:nns or compliance 
with an 6g,ttmet11S whether bcha,·iornl, social or fin:uicial. 

mi,..abcth Hickey and Elitabcth Dalton ( 1994) ha\C developed 
n comprehensive divorce ~'Covcry program that Is ,cry useful as 
nn ndjunc1 to divorce mcdimioo se"~ce.<. These experienced 
mcdloiors poim ouL the vilnl imponance of using positive lao
gunge in describing key clcmcnis such as "co•pnrcnling," 
"shnrcd parenting." "timc-shnring" and refmming basic 
approach thoughts such as. ·'You still have o family even though 
your p31'Cnts live in two different houses" (Hickey &. Dalton. 
1994. p.66). These thought, replru:c negative win-lose wonls 
nnd phrases such ns "single parent." ",•isiuuion" nnd ,;failed 
mnrringclbrokco home." 

Oiher supponivc. po5ilive examples of refrarning include: "(I) A 
divon:c is intended 10 sep:1111tc husband and wire. 1101 n parent and 
child. (2) Each pa.n,nt shares the responsibility for Ilic child. even 
uftcr di,=. (3) I will pledge to consult with my ex-spouse about 
decisions concerning oor child in the same w11y that I would coo
suit with n business panncr. (4) I recogniz.e tbru children are cap;i
ble or giving and receiving love from many people. (S) l sec it us n 
ble.~sing and heallhy siluotion when others love my child. (6) l\,e 
lcnmcd Ihm holding 01110 bluemess only buns me mid my child. I 
will continue 10 work on forgiveness. (7) I n.-ali.-.t 1h:11 divorce cre
ates fin:mcial difficulti~ nnd I' II do my p;lll lO supponlhelp our 
childlcbikln:n. (8) E,i:n though I ache inside ClW1' my marriage 30d 
dl\'orcc. our cbildlcbiklrcn needs frequent and continuing contact 
witl1 both or us." {Hinkley & Daltoo. 1994. p. 40), 

In post-divorce connlclS oo one wants to chnnge "lirst," par
tlculnrly after all tl1c posturing nnd power bnlnncing typical of 
many divorce actions. Ol'tcn. participants will suy. "I go1 a 
divorce pcecisely so thnl I wouldn't have 10 compromise or 
worL with him/her any more." h may be helpful to use some 
perspective oojustmc:ot ruid opine at this point. "You do not ba,'C 
to sleep with. share bills, sociuli1.c with. put up with in-laws any 
more with this pcrwn. but you do have to co-parent." Often the 
focus on release from those nrens/burdens 1101cd :allows tbe per-

ASB Lawyer Referral Service 
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The Alabama State Bar Lawyer Referral Service can provide you with an excellent 
means of earning a living, so ii is hard ID believe that only three percent of Alabama 
attorneys participate in this service! LRS wan1S you to consider joining. 

The Lawyer Referral Service is not a pro bono legal service. Attorneys agree to 
charge no more than $25 for an initial consultation, not to exceed 30 minutes. II, after 
the consultation, the attorney decides to accept the case, he or she may then charge 
his or her normal fees. 

In addition to earning a fee for your service, the greater reward is that you will be 
helping your fellow citizens. Most referral clien1S have never con111cted a lawyer 
before. Your counseling may be all that is needed, or you may offer further services. 
No matter what the outcome of the initial consultation, the next time they or their 
friends or family need an attorney, they will come to you. 

For more information about the LRS, contact the state bar at (800) 354-6154, letting 
the receptionist know that you are an attorney interested in becoming a member of 
the Lawyer Referral Service. Annual fees are $100, and each member must provide 
proof of professional liability insurance. 
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son to relish in the di,1ance and n1 the snme time 
accept the circurn.1.:ribcd role or co-p:,renung. 

Strochak (2001 J wggcsis that the: relevant ques-
11ons for co-parents 10 osk of lbemscl,-es are: 
"Whnt can I do 10 funlicr the other pnrem's imnge 
in Uic child's miJid'l And. how C311 I shUl'C lnfor. 

(2001) mnkcs the point that the child custody e,muntor 
can elhicnlly choose 10 nav1ga1e no ongoing cu.'1ody 
C\•nluarlon into a :1eulcd dl\'OtC<:. Anomeys rnrcly pcr
fom1 true child custody evaluation, which have become 

more the exclusive purview of 1>sychologis1S bccnusc 
of the almost universal components of general 

p\ychologienl l.C5ting. custody-llpeCilic 
~ychologicnl le\ting and collatc-rul 

mmion in a way tlmi will draw them 
1ogclhcr -r (p.3). Obviously the 
mediator must rrnuin neutral 3Dd 
objeclh'C throughout ihe tenure of Uic 
rc:lntin11$hip. Unlike pre.divorce media· 

In dil'c>rce mediarion inien'iewing. Anorneys nre much 
more likc:Jy 10 <crve in the role or 
guardian ad lilcm. hul could ccrrnmly 
serve as post-<livorcc mediolors n., 
well. 

lion where the conrnct ls n rcintivcly 
brief event, posl.<fivoree mediation is 

spouses meer with 

c, neutral mediator 
n proc:ess where relationships Ctlll l:lsl 
as long us one 10 two doc:ldes Beins 
wriucn imo n dec:roc of di\lOf'CC as a 
posHJlvorce medlntor potentially 

to work our a selflement 
High con01C1 di\'O!'CCS nre CQnSIS· 

1cntly associated with child bcha, ,or 
problems (Kiwnnon & Emery, 

Involve., passing U1rough multiple 
ck:vclopmenlfil Slllg<lS wiu, n fumi-

that is satisfactory 

to both, with final 

1994). As Kil1.mnnn nnd Enicry 

ly. 
Anomeys and psychologists 

(and other mental hea!lh profession
nl~) cnr, obviously serve a~ both pre· 

decisions being made by 

rhe spouses themselves 

( 1994) Stull:, ''1110 cooperative 
emphasis of (pre-<livorce) mcdia1lon 
may prol110lc an ,mpro,i:d post· 
di,'Orce communication bct"ccn the 
parents and u bcucr ability 10 pul 
marital problems n_side in order to 
eoopern1c in pnrcming. Even i r (pre
divoree} mediation were ossoc:iated 

nnd post-divorce mcdimors. Strochnk (Emerv & ~vcr. /987). 

The Right Tool For 
Your Mediation 

A I Wallace Jordan we ha,c assembled an outstandons 
tcnm of experienced mediators 10 11.ssis1 you ond your 
clients. We ~now th:11 con,ph:x t.lispu1r:s be.nefi1 rro1n 
comprehon,ivc, ln1cres1-b-d n1edla11on. We work 
hard to undcr>1nnd what dri•tt lhc dispute and help 

you find resolutiM for your client. 
Pu, us 10 "·orl for )•Ot.t 

William A. Rnlllff 
205.874.0306 

WJR&B 
Glenn 0. Wnddcll 

205.874 0373 

205.870.0555 www."n.11acejordan.com 
N6~1t,.-,. INI ,- c,.111MyOl fll ... Ill WW. IO bit,-bmMI II ..... 
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with no cbangCK in the :unount or 
le,-el of parent problems. it may be 
nssocia1ed whh le$., child exposure 10 
problems nnd thus more positive child 
outcomes" (p.1 SI), Pre-divorce 111edl-
01ion bns been ,hown to dmmaticnlly 
reduce coun hearings. 10 incre= 
potty satisfact,on wtth 1hc outcome. 
and 10 inert.'l>C compliJlncc wi1h child 
suppon (Emory, 1991. 1994). 

Pos1-divorec connict~ often seem 10 
involve more ~ycho lOgical than lc:gal 
,uucs.. 1bcsc i,socs typically Oow rrom 
unresohi:d anger Md pooc communu:a
tion patterns bctwccn ex-spouses in their 
new roles ns co-p;,renL<. 'Themes an~ 

Issues frc:qncmly encountered include: 
uM::soh'lld anger from the marriage, adjus1mcn1 

lssue,s surrounding new p.ll'lners. auempl> 10 

cooliouc old panems or controlling co1runurucn· 
lion p:mcrns from the mnnUII relationship. ruid 
legilimme difference., or opinion nbou1 nc1ivi
lics/rulcs concerning child1..:n. Issues surround· 
ing rcloc:ntion seem 10 nrisc frequently n.• well. 

Eruly iniervention lhrot1gh po&t-divorcc mcdlll· 
lion :ind po,sl-Gl\'Ottt t:\-':llualive services CUI ~ 

,-ent serioo, problems such 11> ~traogemcnl from a 
pmen1 ond more palhologlcal problems such as 
Parental Allcnntion Syndrome (Gnrclner. 1987). 

Pmnllll Alie1101ion Syndrome is 1111 increasingly rec-
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ParenraJ Alienation Syndrome is an increasingly recognized syn
dron1e caused by conscious and unconsciousness behaviors on the 
pan of one parent designed 10 undennine, damage and destroy the 
affection of a child coward • given parental figure. Wbile this syn
drome is not an official DSM IV diagnosis, like Bauered Woman 
Syndrome, it is being increasingly recognized by com1s as meeting 
evidcntiru-y standards. such as Frye and Dauben standards 
(Daubert" Merrill Dow, Frye" U.S.). From a clinical point or 
view, it would be accurate 10 describe effons 10 cause alienation of 
a child's affection toward a parent as being one of the most malev
olclll forces ever encountered in the field of child development. 

In a niunber of jurisdictions. auomeys and psychologists arc 
being appointed as independent neutrals 10 assist families post
divorce with day-co-day disputes, sometimes in a mediation for
n1a1, somcl.Uncs in post-Wvorce evaluation aod so1nelilnes in an 
arbin·ation-type role with coun-extended authority 10 seule dis
putes. These roles arc described differently in differcot areas: 
Nonhem California (special masters): Arizona (fam[]y court advi
sors); Boulder. Colorado (case managers or binding arbitrators); 
and New Mexico (wise persons). Phillip Stahl (2000), a national
ly recognized custody evaluator, points out that regardless of the 
name, ~,c role involves helping quickly resolve differences, 
unclogging the court docket from more difficult families and inte. 
grating knowledge about developmental needs into ongoing par
enting plans. Stab! observes tbat special masters need 10 keep 
families out of coun and children out of the middle. and to make 
objective, timely decisioo.s that are finnly guided by the best 
interests standard with the backing or the court. 

Io Northern California, the parenting coordinator (Coates. 
2001) role is spelled out in the divorce decree, including 
whcLlier the role wiU be mediation or post-divorce evaluation 
with arbitration/decision-making authority. The parenting coor
dinator role can include a.'\Sessment or the situation. educational 
and therapeutic intervention, interfacing with any combinations 
of the parties involved. as well as collateral contacts, and eon
tlict management techniques leading 10 rc.solution or the dis
pute. ln addition. the original trial cou.rt also bas tlie option or 
appoiming a special master. usually a psychologist or auorney, 
10 whom the parties stipulate. and who has the court-granted 
authority to make certain spccilied decisions in the form of 
coun orders and recommendations regarding cenain issues 
related 10 custody and visitation. The California Family Code 
(Section 18 15) specifies ccna in minimum credentialing require
ments for special masters. 

Post-divorce mediation and evaluation services represent a rel
atively recem developmeat in family law and forensic psycholo
gy. The evolution of post-divorce evaluation and mediation serv
ices bas truly risen J'rom the "front Lines" of practice, in direct 
resp0nse 10 the needs of divorced families, family lawyers and 
domestic coun judges. The best interests standard has been the 
guiding s1andard with appropriate input, where rclevam. from 
developmental and family psychology. The development of these 
services has given domes1ic court.~ a useful and practical tool to 
help b1ing about lasting positive outcomes for families undergo
ing the adjustment and reorgani1,a1ion or divorce. • 
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T he ben.efits of mediation are var
ied and well known. They include 
a more rapid resolution of dis

putes, allowing the litigants to remain in 
control and contribuce to their own reme
dies, a consideration of future needs, an 
infonnal atmosphere, and especially a 
savings of what are often very burden
some economic oostS. What better arena 
to be economically prudent and save, or 
at least not spend, as much as possible 
than in a bankruptcy case. 

Today, mediation is not limited to tra
ditional areas of practice such as person
al injury. construction. employment and 
domestic relations. Mediation is now 
available in bankruptcy cases. and best of 
all, it is free. TI1e United States 
Bankruptcy Al1orney for the Northern 
Distrit t, Southern Division of Alabama 
began offc,ing limited infonnal media
tion services in Bim1ingham on an ad 
hoc basis in late 1998. In light of the 
positive results and response to the infor-
1naJ procedure. a n1cdiation division ,vas 
established as a fom1al practice section 
within the U.S. Bankruptcy 
Administrator program for the Northern 
Oistcict of Alabama. 

Active support of the mediation divi
sion came from the chief judges of the 
Eleventh Circuit Court of Appeals, 
Federal District Court for Ule 
Northern District of Alabama and lhe 

--

Bankruptcy Court for Ule Northern 
District or Alabama and resulted in 
authority from the Judicial Conference 
of Ule United States for the appointment 
of a chief deputy bankruptcy ac:hniuis
trato r. A primary duty of the bankruptcy 
administrator is to conduct mediation 
sessions and to organize. develop. coor
dinate and implement the policies. proce
dures and practices of the mediation divi
sion. 

The guidelines, policies and proce
dures of the mediation division have now 
been established and implemented for 
over a year. The Bankruptc y Mediation 
Division bas mediated over 125 matters, 
with approx_imately 90 percent of those 
mediation sessions resulting in settle
ment. The usefulness and willingness to 
use mediation as a tool of resolution in 
bankruptcy cases is rapidly gaining 
momentu1n. 

Most matters in a bankruptcy case are 
available for mediation. They include, 
among other issues, such things as dis
putes concerning claim amounts, viola
tions of the automatic stay, preference 
and fraudulent conveyance issues, and 
dischargeabiLity complaints under 
Ba11kruptcy Code Section 523. The 
mediation is typically held within 60 
days of the time the mediation is either 
ordered by the Court or requested by the 
litigruus. An upcoming issue of The 

-.-
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Alal,ama Lawyer will have a full discus
sion concerning the guidelines, policies 
and procedures of tbe Bankruptcy 
Mediarion Division and will include 
detail$ on what can be mediated in bank
ruptcy cases, how tbe litigants may be 
ordered to or may voluntarily request the 
free mediation, how and where the medi
ation will be conducted. and what the lit
igants can expect if they proceed 10 

mediation. Until then. if you have ques
tions or are interested in a bankruptcy 
mediation, contact the author, Tom 
Corbett, chief deputy bankruptcy admin
istrator. al 1800 Fit'lh Avenue, North, 
Suite 132. Binningham 35203, or by 
phone at (205) 71.4-3838. • 

J. Thomas Corbett 
J Thomas Q:wbeu is ltle d11ef 
d!puty~ 1eyallniuM"' 
tOJ !he Northern Oiwid ol 
Alabama. He Is a 1!1111 17arlete 
of"" u,;,,,,;,y •• AJ,t.nn 
Sdlodof la-11an:I a 198SgradJ. 
aia of Iha Lhvefs:llv ol Alabilll'4. 
vh?re he recet«!d his itgee in 

ccrJDllUI ftnara Im~ maMQl!(n(.lnl '1cm 
1988 IO 1900.he SM'ed as law clelk to thenOuef 
8.riJUOICy Judge GeageS w,;,;.. C«b«l WdO ........ 

a manoainJ: imner ri !bl firm ol 91ffll3ffl. Kmel'eltei.. 
Hal,oy, Jooeo & ca:ei PC. """'laOllg • bar>"'-aoo 
luiness lifigation. He is a registered mediab:11 wi!h the 
Sla1e ol AJaooma. 
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Peer 
mediation 

• 1s a program 
that trains 

students to be 
mediators for 

their school. 

196 MAY 20 0 4 

W hen connicu begin to dc-"Clop between studerus. they :ire gl\-cn the choice 
of being mcdinled by their peers or !cuing the school adminl~trntion handle 
their problems. Peer mediation cnnblcN teachers to conccntrn1e on teaclting 

rothcr 1hnn disciplu1c. nnd, n11hc same time. tenchos students 10 resolve their connicts 
without lighting. 11 develops leadership skills und positive commu11icu1ion skills, builds 
self-esteem. and often improves acade.mic5. 

Pnnicip:iting schools rcpon on a,·cragc 30 pcn:cnt decline in discipline problems after 
peer mediation bas beal in use for one year or more. Some have al.so ~pcrienecd a 
<kcllnc in suspension,. lh:tt was ottnl>uted 10 the effect of the peer mL-d1nlion pro~m. 

The trnioing involves sc.loc1.ing upproximnu:ly 20 students who will be rrnined O\'el' a 
1wo-day period. S1udcnu. nre selected based 011 their lc,Klen;bip ability. communicntion 
skills. trustworthiness und the confidence of their ix.-crs. The group should he comprised of 
a good cross-section of the ,tudcnt body, based on nntlon:~ity. race nnd gender. The school 
should bn,,: an on-site coordinmor for lhe progr.un who will meet pcriodicu.Jly with lhe stu

dent medinton 10 cncowagc ahem. oddress any ~ that m:iy :irisc and l.o:p stll!i..siics 
on the program. Once the med1lllOIS are uamcd the)' are ready 10 begin nltdintlng dispu1cs. 
Anyone may refer swdcnts a.o mediation. howc\,:r, mcdintioo is optional for ahem. 
Mediations may be done n1 the same lime c.1Ch day. such ns a physicul cducnrion period. or 
wben lhe need arises. Mcdintions lake place in n priv111c seating wiU1ou1 nn adult prescnL 
llach dispufanl is allowed 10 1cll his or her "side ol' 1hc story". TI1en the medi:il(m, pam
phmsc what they hnvc said nnd ask questions uboot their silllation. "Wt~,, do you want?" is 
~ typical ~lion. ··W:uus" on:, easily idcnlilicd, bu1 mediators rue uaincd to focus oo 
needs. As needs are di~<Scd. sotutioos usunlly begin 10 come. When n ,oluuon is ~ 
upon it is pul in writing und both di~-pulllDIS ~ign iL ·nu., record of the medln11on is kept by 
lhc coordinator. E,i:n when a conflict is not rcsol\'cd m the mediation ~ion. ,rudenis are 
st!U learning some posi1ive conflict resolution mothod~ as U1ey lllkc pa1t. 

S1ude111s !lJld teachers recognize lhat adult in1crven1ion isn't alwnys neccssmy for 
resolving snidcnl connic1s. Students will open up 10 their peers much more quickly lhnn 
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to nn !\dull They also feel lhat they are more understood by their 
pcctS. Student mediators learn how to ideruify issues that need 
n:soMng. By parophruing or reswing what the dispulllllts lcll 
th,m they idcntif y bow the disputants feel and make the !lllle

mcnts moo, positi,1: by wbstitutlng offcnsh'C wotds with more 
posith,: ones. This is bcnclicilll in helping disputants ,,:nt their 
onger is u snfc wny, ond at the same time, eru,bling them to undcr
stnnd the opponcm\ polnt of view. Students who rue mediated 
benefit greatly as the process teaches them that fighting is no1 Q 

good wny 10 resolve co11Jlic1s with their peers. Rather that being 
disciplined by rncully they nre given the option of working Olli 

their problem with Uiclr peers in a private, confidential session. 
The need 10 ·•save focc" in front of your peers is no longer a 

foctor when n dispute occurs. Disputes such as rumors. nnmc
caUing, puning down family ,nc-m~ picking on each other, 
and boyfriend-girlfriend problems are the typical types of dis
putes mediated. More serious things. such as drugs. alcohol. 
weapon, nt ~'-1 nnd fighting, we not open for mediation. 

Many time.. the clTcc1 of lhe ose of peer mediation carries 
over into fotnily silu:uions as mediators learn to use the slcills 
for conOiclS bciwccn siblings. Schools !hat teach students 
peaceful ways 10 resolve conOict are aiding in me reduction of 
violence in the school, home nod community. 

The Alab am a Supr eme Court Commission on Dispute 
Resolution hn.~ ~upportcd peer medintion since 1994. Jud y 
Kceg1111, executive director of the Alabama Center for Disput e 
Rcsolulion , placed one of Ll1c ftrst peer mediation programs in 
Alabamn nt Chisholm Elementary School in Montgomery 

County. The Commission sponsored peer mediation programs 
for six schools in North Alabama in 1997. through a S6.000 
grant to the Community Mediation FoundatlotL They also 
formed a Peer Mediation Committee to promole the use of 
peer mediruioo in Alabam3 schools. Commission member J udge 
Richard Lane of Lee Counl)' bas been rcspon,iblc forCSUlblisbing 
peer mediation progJ1llIIS in his county. Another member. Judge 
Ce.raid Topazi, bas been instrumenwl In obtaining funding for 
programs in Jefferson County. 

Peer mediation is teaching studems peaceful conflict resolu
tions through the use or mediation. It is the bcs1. pro-active way 
10 address the issue of violence ln the schools. If we are Lo bring 
about change in an ever-increasing violent society, we must do 
it through our youth. They arc open 10 leaming new ways. And, 
unlike many adults. !hey rue trainable. t..ct·~ work together 10 

get peer mediation progrnms in all Alabama schools. To learn 
lllOl'C about peer mediation phone me at (256) 539-2118 ore· 
mail me al aisbell@no11halaba1111Lbbb.org. • 

Amuilsbtll ___ .,. __ ., .. __ _ 
Camnu,tyMolllOof-, ..... - .... -
~eoa,- ... o.""'-......so.-.... 
c,e,, .-..., """'I! WI AIO- -
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J. Anthony Mclain 

Ex Parte Communication 
Prohibited Between Guardian 
Ad Litem and Court 
Question : 

"I um serving as an appointed guardian ad litcm in n 
juvenile CllSC. I have not unendcd any fonn31 training 
or other courses pcrtnining to :in nnomcy·s respon$ibil
itics ns a gumdi:in ad litcm. how= . I have read the 
guardian nd litem m:inunl prepared for the Childtc11's 
Justice Tusk Forte. I have become aware from 0Ll1cr 
,o urcc, 1h111 cenain jurisdictions consider it appropriate 
for u gunrclinn ud li1em to communicate direclly ru1d e~ 
pane with the courL 

'1bis is • request for a fonnal opinion on the follow
ing question: Under the Alab.1mn Rules of Professional 
Conduct, may a guardian ad litcm corumunie:uc ex 
pane with the coun?'' 

••• 
Answer : 

An nnomey who has been appointed guardian ad 
lircm is ethically prohibited from communicoung ex 
partc with the trial judge concerning :iny sub$1antivc 
issue bc/'ore the courL 

Discussion : 
TI1e m·gument has been udvunced Ll1at guardians ad 

litcm, mthcr than being odvocntcs for their wards. arc 
more nppropcin1ely considcn:d advisors IO the coun. 
and. thcn:!Ol'C. should be pcnnitted 10 have ex pane 
communic:ltion with the judge. However. this is not the 
case in Alabnm11. 

TI1c Coun of Civil Appcnls of the State of Alabumo 
has conclu~ively held that gu:irdinns ad litem arc ndvo
cates ror their wnrds and the role of the guardian nd 
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litem in the ndjudicntory process is 1101 different from 
th:u of any other advocate. 

"The guardian nd !item .•. i< an officer of 
the coun and is entitled to QIJlUC his 
client's case ns any other attorney involved 
in the c3se." S.D. v. R.0., 628 So.2d 817, 
818 (Aln. Civ.App. 1993) 

Addltionally, LlJC statutory provision which governs the 
appointment and payment of guardfoos od lircm in juve
nile c:!$CS ~prcssly suw,s !hat iris the dury or the 
guanlian ad litc:m ro act :,s ad,llCllte ror the wnrd. CC<U' of 
Alabama, 1915, § IS-l'l -2 1(b) & (c). providcus follows: 

(b) lf it appears 10 the trial ooun inn delin
quency case, need of supervision case, or 
other jud.icittl proceeding iu which o juve
nfle is n pany, that the j uvenile ls entitled 
10 counsel and thai the juvenile is not able 
1i11J111Cially or otherwise 10 obtain the !IS$iS· 
umcc or coull$CI or thar appoinU!d counsel 
is olhcrwisc: required by law, the coun shall 
appoint counsel 10 represem and assist the 
juvenile or net in the capacity of guardian 
ad litem for the j uvenile. It .tlral/ /Jc r/re 
duty of the <1/Jpoi111ed counsel tis a,1 officer 
of the court wul as a member of the bar. to 
rrprrse111 011d assist the ju..,,11il• to 1/Je IH>st 
of his or her obi/ii)\ 

(e)lf ii appellrs 10 the rcial coun LllOl the par
ents. guardinn or cus1odino of o j uvenile 
who is n pony in a judici:11 proceeding, are 
entitled 10 counsel and the panic:s nrc 



unable 10 afford counsel, upon n:ques1. 1he eoun 
sh.'111 •ppoim counsel 10 rcprcscm nod ,wis1 the pru-
cnis. guardian or custodian. It sl,o/1 ~ tltt duty of 
the <1/>pointed ct1uns•I. <1s ,111 <>fficer of tire coul't and 
as fJ 11,en,ber of 1l1t1 IH11: '" 1•eprese1J1 anti assist rl,e 
part/rs to tire best of his or h•r abilif)t (emphasis 
supplied) 

II Is. lhercfore. the opinion of the Disciplinary Commission 
1ha1 auomeys who are oppo,n1ed guardians ad li1cm I\IC odvo
cu1cs for 1hcir wards just ns, nnd in the same mnnner ns. retained 
nuorneys arc ndvocnu:s for their clients. Accordingly. guardians 
od litcm are subject co 1.hc S(IJl)C prohibition ognins1 ex pane 
communicn1ion wilh Ille court as are all other lawyers involved 
in tho adjudica1ory process. 

The prohibition npplia,blc 10 auomeys is codified in Rule 3.5 
of 1he Rules of Professiol\31 Conduct which provide$ u follows: 

'·Ruic 3.5 lmpanilllity and Decorum of 1he Tribunal 

A lawyer shall no1: 

(a) Seek 10 influence a judge. juror. prospective j uror or 
other oJ'fici:ll by means prohibi1cd by low: 

(b)Communicu1e ex pane wilh such a person except ns 
pcnniued by law: .. . :• 

A similar prohibition applicable 10 judges is found in the 
Cnnof13 of Judicial Ethics. Conon 3(A).(4) of the Canons of 
Judicial Ethics provides as follows: 

"A judge should accord 10 every person who is 
legally intcres1cd in n proceeding. or his lawyer, ruJI 

Got Questions? 

righ1 10 be heard oceording 10 law. and. cxcepi as 
nulhorized by law, neither initi111c nor eo~ider ex 
pane communications concerning a pending or 
impending proceeding.'' 

While Alnbama nppellme courls have never SJ>ecilic,1Jly 
nddrc..scd the issue of ex pnne communication with the coun by 
a guardian ad li1em. 01.her jurisdictions bavc cxprcs5ly ruled on 
this issue and ha\'e held such ex pmte communica1ion lo be elh-
1cally prohibited See. e.g .. Moorr v. Moo~ 809 P.2d 26 l (Wyo. 
1991): Vta.ey v. Vea,<)•. S60 P.2d 382 (Alaskn 1977): Riley" 
Erie wckowanna R. Camp<111_v. 119 Misc. 2d 6 19. 463 N.Y.S.2d 
986 ( 1983); Delos Stmtos "· Superior Crmrr of l os Angeles 
Co11111)•, 27 Cnl. 3d 677,61 3 P.2d 233 ( 1980). 

The question of ex pnne communicntion by a guarrlinn ad 
litcm has also been oddrcssed in a U'Calise on 1hc role of the 
guardian ad lilem. 

"The gurudinns arc usually alTorded the same rights 
ns lhc panics' nuomcys (e.g., of making opening 
s1n1cments and closing arguments). Gonrdinns c,1n
no1 be called as witnesses. Guardians nd 111cm may 
1101 have ex pane communlco1ions with the judge," 
Podell. The Role nf tlrr Guardian Ad Utem. 25 Trial 
31, 34 (April 1989). 

For lhc reasons cited nbo\'t:, it is lhe opinion of the 
Disciplinllf)' Commission of the Alabama Suuc Bar thnt an 
ntton,ey who serves ns n gut1rdinn ad !item n,ay no1 have ex 
pnno communica1ions with 1he 1rial judge regarding uny sub-
s1n111ivc issue before 1he coun. I R0-2000-02) • 

UJe .. ue got answers 
Uisit us online now 
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Notice to Show Cause 
Notice is hereby given to Ray:(ord Lee Etherton, J r., who practiced to O,ange Beach, Alabama and whose 
whereabouts are unknown, that pursuant to an order lo show cause of I.be Disc!J'linary commission of lhe 
Alabama State Bar, dated Febmary I 0. 2004. he has 60 days from the date of this publication 10 come into 
compHance with lhe Mandatory Continuing Legal Education requirementS for 2002. Noa-compliance wii.b 
the MCLE requiremeatS shall result in a suspension of his license. [CLE No. 04..() J J 

Suspensions 
On January 30, 2004. the Supreme Coo.rt or Alabama 
adopted the December 22. 2003 order revoking Ll1e 
probation of Sylacauga anomcy Michael Anthony 
Give.us, eotered by Lbe Disciplinary Board, Panel V. 
effective December 22. 2003. On July 10, 2003, 
Givens was summarily suspended from Lbe practice 
or Jaw. On July 28. 2003. the Disciplinary Board 
accepted Givens' conditional guilty plea to six viola
tions of the Alabama Rules of Professional ConducL 
The Disciplinary Board imposed a one-year suspen
sion. However. the Disciplinary Board suspended the 
imposition ot' this discipline and held it in abeyance 
pending a lwo-year probationary period, subject lO 
Givens' compliance with a lisl of probationary condi
tions. On October 2, 2003, tbe omce of General 
Counsel filed a motion to revoke Givens' probation 
based on his failure 10 comply witl1 the rerms of his 
probation. On October 16, 2003, lhe Disciplinary 
Board detem1ined that an order revoking Givens' 
suspension be withheld for a period of 30 days. dur
ing which time Givens could bring himself into com
pliance wiLl1 the probation order. Givens failed to 
bring bi1nsclf into compljance with the prob>1ion 
order. [ASB nos. Ol-304(A), 02-J29(A), 03-17(A). 
03,SO(A). 03-l 13(A) and 03-171(A)] 

On February 13. 2004. the SuprelllC Coun of Alabama 
emered an order adopting I.he order of I.he Alabama 
Stale Bar Disciplinary Board, Panel IV. suspending 
Matthew Travis Holzbom for five years. Holzbom 
surrende,:ed his license nnd accepted a suspension of 
6,•e years. for violations of the Alabama Rules or 
Professional Conduct in Lbe foUowing complaintS (his 
suspension wa.1 effective February 25, 2004): 
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In ASB No. 03-108(A) and 03-139(A). Hol1,bQm 
was re1ained to represent Betty James to recover 
da1nages involving two auto accidents on a contin
gency fee basis. Holzbom would 1ell her tha1 he was 
working on Lbe cases and did advance money lo her. 
Holiborn never took any action on her claims. 
Holzbom reported his actions 10 the bar and James 
later filed a complaint with U1e bar. 

In ASB No. 03-140(A), Pauline Mclemore 
retained Holzbom lo seek Social Security disability 
bcneutS. Holzbom gave McLemore money and pro
vided a place for her lo Uve. Mcle more did no1 
believe that Holzborn ever filed anything on her 
bcbaJI. 

In ASB No. 03-182(A). in an administrative pro
ceeding before the Alabama Home Builders 
Liccnsure Board, Holzbom represented 10 the 
adminisrrauve law judge lhat his stepfather had died. 
l..aler. the adminisrrative law judge learned lbal 
Holzbom's stepfather had nol died when he read 1he 
report of discipline in The Alabama Lt1wyer. 
Holzhorn had used tliis same excuse in a previous 
proceeding in another coun. 

In ASS No. 03-3!8(A), Jaaice Clemons hired 
Holzbom to represent her with an auto accidem. 
Holzbom took no action in her case and did not 
respond to her request for infom,ation. 

In ASB No. 03-287, Charlene Tarwater retained 
Holzbom 10 represent her in a slip-and-foll injury. 
Tiiere was no employment conrract. Al some poin~ 
Holzborn gave T,1rwa1er $2,000 and indicated il was 
settlement of her claim. Tarwater never signed a 
release and Holzbom never provided any documenui
lion regarding the settlement. [ASB nos. 03-108(A). 
03-129(A), 03-140(A), 03-182(A), 03-287(A), and 
03-3 lS(A)] 
Daphne allomey Michael Elihling McDuffie was 
suspended from the practice of law in 1he Stale or 
Alabama for a period of 91 days, effective January 
25. 2004 by order of the Alabama Supreme C-0urL 
The supreme coun entered itS order based upon the 
decision of the Disciplinary Board or the Alabama 
State Bar. The DiscipHnary Board accepted 
McDuffie's conditional guilty plea and ordered that 
he be suspended from lhe practice of low in lhe State 
of Alabama for a period of 91 days. to run concur
renLly in each case. However, the Disciplinary Board 
ordered Lbat the 91-doy suspension be suspended and 
held la abeyance pending a two-year probatiooary 
period, with McDuffie to serve 30 days of the 91-dny 
suspensio11. 



The grievance~ contained the same or similar allcgntions 
that McDuffie had foiled to competently represent clicnb. 
wilfully neglected clients· case~. failed to rc:isonably com• 
municated with clients rcganling their cases. failed to keep 
clients' fund5 separ:ue from bis own funds. failed to refund 
advance payment of fees. failed 10 respond to requcslS for 
,nformation from a disciplinary authority. and engaged in 
other conduct thnt adversely reflects on his litness 10 practice 
lnw. As pan of bis plcn. McDuffie was ordered 10 enter o 
professional enhancement program. In addition, McDu01c 
was ordered to mnke rcs1l1u1ion in the amount of $2,500. 
[ASB nos. 02-4 l(A) et nl.J 

Public Reprimands 
• On December 5. 2003. fonncr Montgomery anomey .John 

Oli,<tr Cumeroo rccci,ed a public reprimllnd wiU1out gencrnl 
publicntion. for a violation of Rule 8.l(b). Alabama Rul,.r of 
Pmf~ssim,a/ Condurt. In 1998. Cameron represented John 
Henry Ross at the trial level and on the appeal of his criminal 
con~iclion 1bcre:i0cr, Ross hired Mr. Blevins 10 h:tndle a 
posHppellate review of his criminal case On August 6, 1999. 
Blevins filed a bar complaint against Cameron alleging that he 
had not competently represented Ross. The b:1r sent Cnmcron 
a copy of Blevins' complnint on December 29. 2000 nnd 
rcquc.tcd n wriucn response. Cameron failed to respond to the 
bar regarding this complnint. [ASB No. Q0..311 (A) I 

• On February 13. 2004. Birmingham auomey Michael Benton 
Fren ch received a public n:primru1d without general publica
tion. French entered a plcn 10 violnllon of the following RuJ,,, 
qf Pro/t!ssional C,,ndJtct: Ruic 1.1. dt::iling with competence: 
Rule 1.8(c). dealing with prohibited t.ransactlons with clients; 
and Rule l.15(b). dealing with the prompt notification of the 
receipt of sculcm¢nt proc:ceds. In or about March 1997. 
Martha Vineyard hired French on tt 40 percent contingency 
fee agreement to represent hr_r concerning ru, injury she 
received in a Big Lots pnrking lot from n .. runaway" shopping 
can. The case was settled for $12.000 in March 2000. buL 
French did ooL notify Vineyurd ol' the sctLlemenl for some 
time. Also. Vineyard's claim wns ~ubjcct 10 o Medicare lien of 
almost $ 12.000. Blue Cross could no1 lcgolly wnive tl1is lien. 
Vineyard refused to execute the sculcmcnt documents under 
the circumstances. The defendnnt then had the seltlemcnt 
enforced by the circuit coun. French coun~llcd Vineynrd 10 
donate her portion of the settlement to a charity m order to 
prevent Blue Cross from recclving anylhbtg. Since she was 
nOI going to receh..: funds from the settlement she agreed 10 
do this. At that point. French sent S9. 716.67 to a church 
organi.a\lion with which he h>d n long,UU1ding association. 
[ASB No. 02-140(A)] 

Will.iam Pinkney Powers, 111 of Columbiana received a p\lb
lic reprimand without gene.ml p11blicn1ion on Febru(ll)' 13. 
2004 ror violating rules I. I, 1.3. I .4(g) ond 8.4{n) (c) nnd (g), 
A.R.P.C. Powers agreed to represent the complain:uu for 
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Injuries received in an aulomoblle accident in May 2000. 
Power., did li1tle or no work on the cnse, nhhough tile com
pla,nant conw:ted him sevcrnl tames ond rcceh'Cd updates 
regarding lhe status of lhe matter. Powers filed a civil action 
in May 2001. but wns unable lo ob1aan service on lhe defen· 
dant. The complainant paid Powers $ 100 in October 2001 10 
hire n process server. Powers led lbe complainam to bclic,·e 
1hn1 the complaint had been served. ll owever, the return of 
service wus never filed with Ll1e court. On Mnrcb 28, 2002. 
Ll1c: court ordered that lhe case would be dismissed u,ilcss 
service was obtained wi1hin 28 days. Powers did not inform 
lhc complain:uu of the court·s order. and lhc action was sub
sequently dismissed on June .&. 2002. Powers did no1 noufy 
1hc complninant of the dismissal. When 1hc compbtina.ni dis· 
co,-cred that the case bad been dlsmi~ . Powers assured the 
complainant tha1 he would do "'ha1cvcr it look 10 rectify the 
situa1ion, bu1 be did nothing. (ASB No. 03-36(A)J 

• Mobile nnomcy Slade Gordon Wntson received n public rep
rlmnnd wilh general publlca1io11 on February 13. 2004 for 
violaling rules 1.3 and l.4{a}, A.R.P.C. Wa1son was retained 
to represent a client in a maucr concerning the suspension of 
his Alabama driver·s license and paid a $500 retainer. 
Approximately one year ln1er. Wa1<0n still had done no won. 
in lhc m:mcr. During tha1 time, WnL,;on did 001 conununicn1c 
w1lh lhe clien1, nor did he respond 10 the clien.-s reasonable 
rcqucsis for infonna1ion concerning 1hc maner. Watson also 
refused 10 refund the retainer ofter h•ving been rcques1cd 10 
do so by 1he client. [ASB No. 03-1 S(A)] 

On December S. 2003. Binningham auomey Willie L,'On 
WUliams, Jr. receh-cd a public reprimand with gcneml publi
cation for violnting rules I.J , l.4(n) and 3.2 of the Alabama 
R,Jes of Professional Co1rd11c1. In early 1998. Ms. Robbie 
McDonald contacted Williams nbou1 handling her divorce. She 
wns quoted a total fee of $1.175. She made a partial payment 
nnd \Vtlli3ms filed lhe divorce complainL Subsequently. she 
wns unable 10 puy nny oddiLlonol fees arid lhc divorce was vol
u111nrily abandoned. The court dismissed the complainl on June 
28. 1999. On February 2, 200 I. McDonald paid William, 
$1.075 10 initiate divorce proceedings again. A second d,vorec 
complnin1 was filed on Fcbrunry 21, 2001. Williams 100k no 
further action for nine months. McDonald called on a regulnr 
b.,sis secl.:ing a sm1us rcpon bu1 Williams did not comm1micu1c 
wilh her about the case.. Williams did not notify McDonald 1h01 
the second complaint bod been dismissed by tlie court on 
August 28. 2001. Wi1hou1 McDonald's knowledge \\ rollinms 
filed o Ll1ird complaint on Sep1cmbcr 20. 2001. Se,•crnl of 1he 
ossocillled docwnenlS were rejected by lhe court. WUU11ms did 
not correct and re-file 1he doc1ut1e111s. McDonald SClll Willinms 
four leners between Sep1cmbcr 200 I and January 2002 
expressing her frustration :11 his lack or communication wilh 
her . In her last letll:r. $he informed Willinms that she would be 
seeking assist.ance from lhc b.v if he did not add,e,,,s her con
cerns. On January 17. 2002. McDonald filed a complainl wilh 
the bnr. After receiving notice of 1he bar compl>int, Williams 
filed corrected documents nnd s divorce decree wn.s ultimnlcly 
entered on March II. 2002. (ASB No. 02-061) • 
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United All Over 
Our land 

Everywhere you live in Alabama, you can find a LandAmerica representative nearby. 
We are where you need us, when you need us. As your source for real estate 
transaction services. including title insurance, our representatives are knowledgeable, 
professional and respond with foresight and innovation to your changing needs. 
Whether your next transaction is complex or simple, call us to experience the 
LandAmerica difference. 

g LandAmerica Commonwealth Land Title lnst1rance Company 

Lawyers lit le Insurance Coqioration 

Transnation litle Insurance Company 

LandAmerica Financial Group, Inc. • 2200 Woodcrest Place, Suite 330, Birmingham, Al 35209 
Phone: (800) 831.£807 • fax; (205) 868-1011 • www.landam.com 

Michael E. Riddle· Vice Presideo~ Area Manager/Counsel • mriddle@landam.com 
Foster Goodwin • AIJer.Jf Representative • fgoodwin@landam.com 
Clark W. Cain • Senior Undeiwriter • ccain@landam.com 
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RATES 
Members: Two free fostings of SO words or less per bar member. per calendar year, EXC6'T for ·position wanted" or "pos1110n 
offered" ftstings-$35 per insertion of SO words or less. "SO per additiooal word. 
Nonmembers: $35 per insertion of SO WOids or less. $_50 per add11iooal Wllfd. Classified copy and paymenl muSI be roceived 
according 10 lhe following publishing schedule: May 2004 issue-due March 5th; July 2004 issue-due Moy 5th. NO deadline 
ex1ensions will be made_ 
Send classified copy and paymeni 10 Kimberly Barnhart, PO. Box 4156. Montgomery 36101-4156. Make check or money order 
payable 10 The Alabama Lawyer Classifieds 

Services 
• BILINGUAL ATTORNEY: I am 8Villlablo as billngual counselor 10 

law linns lnwlved In litigation wiill Gennan ~nios. Contacl Ms 
Oagn.or W. Ride a1 (2!lil 979-!1152. Web s,ui; www~.vam 

• BUSINESS VALUATION: Business va!uatiof1{ecoi10111ic damage 
lllillysj\llorensic acax11bng Sl!MCl1 f0f Rh and Other taX end 
bus111ess purposes; econo,n1c damllQe analysis ror wronglul 
doaill, omplll'/l!• discrimination. porsonal Injury and commo,olal 
damages: forensic accounting and eJCpen 1estimony se<11lces for 
fraud, drvoru and other commertlal cases; litigarlon suPl)Ofl 
serv,us for a vanety or c.1$11$ Involving unusual and axnplp 
hnar,coal and accounting .....as Coltacl D ~ Costeao. 
CPA-AIN. Coslstlo Fcn!ns,c Acauu,ng. P.C. 1100 Tallall 
Buikf1ng. lwo Union Squaru. Chattanooga 37402; (4231756-7100. 
MtleCosrollo@Decos;mo.= 

• CONSULTING: Merz Consulting, Inc. offers forensic evalue11on1 
1nclud1ng but 001 limited 10 child cusWdy, parental fitnes,;. 
domestic violenct! and S1Jbstance abo$8 DNA paternity testing IS 
a1so IVl'lalole_ Coltact us al 1-888-Z9S-2'17 4 o, e-mail 
Wo01•zcolSIJflillg_com. Web S!IE wv.w.menr:onsul1111Jll{J car, 

• DOCUMENT EXAMINATIONS: 8oafd,(18(1Jfied handwnung ard 
documcm examiner. over 20 years· expenence: 1os1ifiecl In Stale and 
federal cooos Retirud senior documanl examiner Alabama Dept of 
ForOlllie Sciences. Member. Aneicaol Academy fOfensac Sciences; 
Southeastern Assn_ For1!IISic llocunmt Elcamlllers: American Society 
~ Doa.cnenl ~ fjlVYis,onal). Catticl Riclad A. 
Rope,, 1956Vaup Road #141. MonlgOmS'f 36116-Phonel3341 
356-78$. Fax 13341260-2552. E-mail nchropat@aol.com. 

• DOCUMENT EXAMINER: Examlnalion ol ques1ioned dDCU• 
ments. Cenl!led forensic handwriting end documen1 examine, 
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Thirty,e1gh1 years· oxpenence in all forensic document problems. 
Forme~v. chiel quos1loned document enalySl USA Cnm1nal 
lnvestiga1Jon laboralorles. Oiplomate (Cllrtilled}ABFDE Member. 
ASODE. IAJ, SAOFE. NACOL RB$Ume and ree schedule upon 
reQ1J8S1. ConllCI Hans M.1'j1!f Gid,on, 218 Men-rnc,nt Drive. 
Allgusla. ~ :ml7 Phone {7061 Sli0-C267 

• ENGINEERING/CONSTRUCTION EXPERTS: Soils and lounda• 
tions. struc1ural, drainage. median,cal, roofing, eloctrlcal, 
process chom1cal, ( IFS (s1ucco). mold and mlldow, HVAC ror rest
den1ial housing, lndusuial and chemical leclillies. pipelines, aim

pressor Stauons. commercial boildings. and pon s1r1JC1ures 
Blasnng damage assessment Provide 11JC1M111 construclJOII claims 
and dispute analysis. Pr°'ide ~., mahon of Sb1ICllral 
be!,a,,ior under loads-Experienced 12S11fy,ng l!lq)ll1I w,th ficens, 
as and creoormals. PE licenses in AL MS, lA. R. SC Contact Hal 
K. Cain. Phone (25116111·2605. E-mad: hsltcainOaol.=. Web 
si1e: www.hkcsln com 

• ALE MANAGEMENT FOR LEGAL PROFESSIONALS: 
Di5c0ptions. Inc olfars the most elfectM!. effic1e111 and simple 
melhod of file rnanagerna,t and $10f11J11 avaual)la let 
llisl:{)ptions. Int. corwen \1l!-' files to digital images. index !hem 
aa:ordmg 10 your speaf1c needs and defMlf 10 you a computer 
dist; wheie one mouse clock 1al<es you 10 e ays1al clear image of 
your me. ready 10 review, prmt ot even e-mail Co111ac1 
OiscOplions, Inc 2370 Hiflaesl Roed, Sulla G 1181. Mobile 
36695. Phone (251 J 656-11 17 _ E·mall Tmc,iyl/lllf,=priotls_com. 
Web Jila_ 1W.Wd•KO{JIIOIIS.axn 

• HANDWRITING EXPSIT/fDRENSIC DOCUMENT EXAMINER: 
ABRlE-Oertlhed. ~erly c:luef, Oueslloned Oocumen11 DMSIOl1, 
U.S. Amrf Criminal Investigation l.abOfatory. Amer.can Society of 
01Jes1ioned Document Examiners. Amerlcon Academy ol Forensic 
Sciences. Civ1' and alrninal cases accepted Fa1rell ShiWt. 



ShlV!ll & Nelson Ooeume111 lnvegtigation 
LaboratOI'/, 1903 l.liac Ridge Orrvu. WGod$IOCk. 
Geo!Qla30189 PhcJie(n01517-mil. 

• INSURANCE. EXPERT WITNESS: forty years' 
experiera. r,cludong 25 years· nst-managemem 
.._ coosult,ng Pre-fi.ng evamtioo. depo
Slllort. IBS1111'01'/ f'lll,cy CO'lllrage, tal)IM!S. 

excess. dedLCtibleS. ielf insur,111Ct. oge<1C'f and 
d,rect experience, bidding, exposure. poltcy 
review, worke,s' compense1,on nudil modific,a. 
1,on review Fee-only property loss assistance. 
Contact Oooglas F. Mrller. Member SR MC. 
(800) 462-5602 01 (205) 99'.i·0002 Birmingham 
E-mail: orlmOspeodfsct(l('(.ne/ 

• LEGAL RESEARCH: Research on all legal rop, 
ies. Llcenied Alabama auomev since 1997 Yale 
law graduate Call Bobbi Carr at 1256) 50Hi553 
oc send lnqu,r, w: B_O,,,OJYa.ya/eJJdJJ 

• MEDICAL EXPERT WITNESS: Tv.v dlOUSi!l1d 

medical -- 111*1 wiu-. al sperial, 
lleS, flat <atll nshmls. Your sa!JS1act,on g,.,ar» 
teed. Or choose a l)CIW1lrlul case analysis by Wlef· 

an MO spe,:i.lllSU, foe a low ftat fee. Contact Med
Mal EXP£11TS. I~ w.vwmectna/EXPERTS.wn 
Phone(888) 521,3601 

• MORTGAGE EXPERT WITNESS: lwenty-six 
years' experience; s1a1e and MBA licensed 
Areas of expenlse· loan qualifying, distlosure, 
i.ecoodar, mruketing, underwntlng. closing, 
servic,ng, appra,sal. propriety ol Hl/0 closing 
statemenu. and lniud References avairabla. 
CanlllCt Phlll,p G t.luelJ. Cl3413$-7700 ore
mail fi,,~111 lli!t 

• SECURITY EXPERT: Aas of w,lence; iwem~ 
fiabihl'f. sea.itv negl,vence consulting eJCpe1L 

Rape. ffllrder. assaulL toi>ber/. kidn"l'!nng. 
worlrplaca vmlence E,nens,va experience in 
case analysis, repotU, rouruoom/deposition 
umimony. l'llllcy, supervision. uainlng. hiring, 
firing,ro1emlon-flrlng, security suiveys, notice. 
loreseeabi111y, data colloctlon & analysis. 

David Dillard 
Architect AJA PLLC 

Expert Witness 
Jackson, Mississippi 
Call: (601) 209-5061 

www.daviddillnrd.com 
ddillard @ja m.rr.com 

MemlJ<r A/A, CS/ 
NCARIJ Ct!J·lif,cd 

Lft'U1H1'll hr ,if/t1ltc111ru, l,011i:'1'1nu a11d ftlississippl 

geographical profil Ing, conwct & JWOPrietruy 
security gu111d$/0U-duty pollCle. Focmer drrector 
of Aocida police acadllffl'/, lll•llOIS state violence 
untL MllV1eSOta slille PO.SJ COIJIOf318 sami

lY, real 8Sll1a. - · polite and conec
vons f'wlished 111J1llor. pee, a NOlds.. board 
appocntmenlS Boan!-artrfiad professional cnrn-
1nalogrS1. pohce/secunty speciallSl polJcetsecu
nty ltlllnet & SUpeMSOf Contact John 
Lombar1l1, Ph. 0 , MBA. {800) 628-3496. 
Montgomlll'/ 0< www secur,rynsgl/gen<e.com. 

• TITLE ABSTRACTING/ESCROW SERVICES: 
Full variety In nonh Alebame F0<eclosure title 
seivices. ~ and Jee 5Chedule available on 
request Contiltl Tim Shelton. anomey at law. 
303 2nd Awoo,. SE. Suite B, Decatur 35601 
l'N>ne 1256) 355-2398 

• TRAFAC ACCIDENT RECONSTRUCTION: I 
hal1! 19CU1SM!ed - 3,IXX! uamc accident:$ 
in 23 mllS on llig!,wa)'S. streets and ratlroads. 
inYoMng IIUdl$, YOO$. ea,s, motlltjtles. pooes-
11.ans. and wins Comp,itar-111111er.tted dr.iw-
1ngs are prePlfed 10 1llus1r.tt11 my opinions. Over 
30 yeari' experience rn reconstructing acci• 
dams. BoanH:ernfied by ACTAR. Call Jolln T. 
Bates 1oi1,free, (800) 299-5950. 

For Sale or Lease 
• AVE POINTS SOUTH LAW OfflCE: Offices 

avaaablt 11111122nd Sutel South. All anal
WI Sffirces. sudl as rec:epuonist Clln!erance 
lllOtn. telel)hone wf voice mail. tu machine. 
alf)<et. nelWOl1cld hHl)Nd OSI. Internet c:oo
nectJon, and free patbng JICluded. Offv:es are 
prl!Vlded 01 one llat rata starting at SS75. No 
set-up chat!l'l' "Vlnual" olflces available. Can 
lorn PID<Jff, esq. st 1205) 939-0000 

• DOWNTOWN BIRMINGHAM LAW omcE: 
Second floor ol historic Whllldln Building in 
downtown Blrmlngharn- tWll blocks rrom 

Dminngc nnd Foundation 
EIFS (Syntlre1ic Srricco) 
Waler Intrusion/ Vapor 
Construchon DefcctS 
\,faterial/Produc:t Failures 
Mold/Mtldewite.iks 
Site I n,pection~ 
Repair Solutions 
Detailed Reports 
Photo 1111d Video Suppc,rt 

AMERICAN 
Miiit·i~ ii ·i;lrlii 
IMERE LAWl'ERS LOOK FOR LA W\'ERS 

Attorney 
Search 

• Pcnnancnt Placement 
• Temporary Placement 
• Firm Mergers & 

Acquisitions 

,, '' ''" .A111C!ricar1l-.1tgatSen rch.com 

Birmi11gha111 
(205) 930-9811 

Natio11111ide 
(800) 930-9128 

Rkhard G. Brock, Esq. 
richardrii amcricanlegnlscnn:h.com 

Brannon Ford, Esq. 
bronnontii 1uncr1canleg:alscarch.com 

Birmi ngham 

Nash ville 

New York 

Memphis 
Tampa 

Los Ang eles 
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'Nationwidt ugal Support· 

Support 
Search 

• Paralegals 

• Legal Secretaries 

• Legal Assistants 

www.ApexLegalSupport.com 

APEX Legal Sup11or1. LLC 
i• I SIIICf compony of 

AMERICAN Legal Seart-b, LLC 

Birmillglwm 
(205) 337- 1001 

Natio11wide 
(800) 930-9128 

J ason Peevy. Esq. 
josooltt'a~, legt1lsupport.com 

Birmingham 

Nashville 

New York 

206 M AY l 00 4 

Memphis 

Tampa 

Los Angeles 

counhouse. Approximately 3.500 sq feel Under 
market 11f1L r-or inronnauon. contact Sytv,a at 
l2051322-3663GI t-<N11I ~~am 

• AUBURN LAW omcE: AmaclJVe in>lessior>
al llu.ld11111 w,d, ldGquite ~ Cmference 
room ac,;w. shared eop,er, fax. t,,gh,speed 
Internet and cable available. RecepbOIIISI OIi 

dut\' ID accept packages. e1e. S3!il per month 
includes u~htle,. Two olller attorneys on same 
floor. Call !3341821·9981 

Positions Offered 
• PARlNERSHIPS AVAILABLE: Eslablished 

Tallihl$sel I.IJGI and ~ law firm 
eqac!oig 10 Wa$lq1Gn oc. Vorgm. Noni! 
Cwina. South CWal1111. Geotg,a. an1 A1aboo1a. 
IJallJie OllPGl1l"'1Y for selected sdos and small 
~ rrms loca1ad" or near caplalcitles. 
Parlner1 urd sha!llholders rTllS1 have a i,ofilable 
boot ot COl11)3bble busl1ess and an established 
office. Mlninun pannershlp in1'llstment based 
upon )'tMJI ,~m·s ,ize end expec1abons. Fax pro· 
posals to Managing Pannet, 18501 JSS.8414 • 

Th e most difficult problems xequ.u:e the 

.... 
: MISSISSIPPI VAI.IF,Y TITI.£ 
'· •• , ' INSURANCE COMPANY 

_J 



Your clients oio-n't retain 
'just a»~ attor-ne~" 
to represent tbeir legal 
i»te;-ests. 

Don't retain 
'just a»~ valuation ~rm" 
to aovise a-no assist ~OU. 

In court or out, business trJn:.actions or 
estate planning, you should always be 
armed with a reliable business valuation 
for your clienL 

For swift response and ~trict adherence to 
the profession's highest standards, rely on 
Dixon Hughes' Business V.1/uation and 
Utigation Services Team. 

We are a nationally recognized 
accounting, valuation and consulting firm 
with the strongest credentialed 
professionals in Alabama. 



THOMSON 

WestlaW- Litigator can help 
you in every aspect of your case 
and at every stage of the process 
It puts all your key lrtigation 
resources in one place to save 
you ume. 

From a single source, you can 
search bnefs, cnmnal recoros. 
access dockets and more. See the 
nev,, blue of Westlaw Litigator 
for yourself. Help With every case, 
every step, -r; day. 

For more information , 
call 1-800-762 ·5272 
or goto 
westlawlitigat or.com 

Westlaw. Litigator 


