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Interview 
with the 

President 

Douglas McElvy 

As Doug McElvy enters 

the final four months as 

2004-05 president of the 

Alabama State Bar, he 

looks back on the past 

year with The Alabama 

Lawyer Editor Robert 

Huffaker. 
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Service To Clients, 
The Public and 
The Profession 

nie Alabama Lawyer. Doug, d,>Scribe 
your experience so far as the bar presi­
dent. Has it been what you anticipated? 

Doug McElvy: It's really been more 
than I anticipated. One of the things that 
I decided 10 do when I was elected was to 
visil as many of the local bar associations 
as I could dur ing my year as presidem. 
Thal has probably been one of the most 
rewarding things I have ever dooc. 
Yesterday, as a mailer of fact, I was in 
Athens in Limestone County. Noi long 
ago I was in Geneva County. Last week, I 
was in Baldwin County and Mobile 
County. I've been from one end of the 
slate 10 the other, from the smallest and 
most rurnl bars to the larges1. It's been a 
great experience. 

AL: What feeling have you gonen from 
visiting the local bar groups as to the 
state or our profession at this time? 

OM: Based on what I've seen, the Legal 
profession in Alabama is very beahhy 
and robust. We have great lawyers all 
over the stale who care deeply about 
tbeir clients, the quality of services they 
render, the communities they Llve in, and 
the legal system. My view is Iha< we bave 
an outstanding bar and the quality of the 
legal proCession in Alabama is equal to or 
fur exceeds the legal profession anywhere. 
However, many lawyers have expressed a 
common concern ab()ul die declining 
public perception of the legal profession 
and the misunderstanding of the role of 
lawyers. 

lhe AlabJJm4 Sfltr, Bar •.• contiauu to b• a nation11.I laador.· Pic.Wt1.'d obo'III' w1rh rho ABA 200, Dltm~ law Day ktr;ftfes 
Aw>td lo, li>o p1.,. •tros, 1ml Rhw. . am lcmmy J:Pr,nc,. Ma,,,- ll"'""Y /Jfld l l w Dr(co,ct,;,jr, Af8 President Ooug/aJ Mca,y, 
At.n KOjllt, d.w( ABA l1MJion fr, FWdic fducHr~ Tim !miT.t. J.1cl1rqo,,,ery 41l tomey and mmu'ttee co-dla1r; itld J;,ne &lrllJfl. 
MCillgam<ty/ibt .... .,., _..., ot ·eto,, Tl~·--· 



AL: What's been the theme of your 
adn1inistration? 

OM: The main focus has been oriented 
toward our professional responsibilities 
as lawyers and how the Alabama State 
Bar con assist our lawyers in fulfilling 
their duty of service to their clients. the 
public and tlie profession. The Alabama 
State Bar does an excellent job in fulfill­
ing our regulatory responsibilities and 
lately we've been asking ourselves how we 
can bcucr serve the lawyers of Alabama? 
In fact, one of the questions we're asking 
is, if the law of Alabama did not require 
lawyers co belong co the Alabama State 
Bar, arc our services good enough that 
they would want to belong anyway? I 
guess that really amounts to two things, 
but tliey're interrelated. 

AL: How have you focused on the pro­
fessional responsibility of lawyers? 

OM: ln January 2004, the supreme court 
adopted a nile that requires every lawyer in 
Alabama to have one CLE hour annually in 
professionalism/ethics. I got the bright idea 
that if I offered a free CLE to fulfill that 
requirement, then the lawyers in local bar 
associations would come. I've had great 
tum-outs when l visit the local bars. I am 
able to not only talk about professional­
ism/etliies but also the services the bar 
offers. The seminar in part emphasizes that 
one way to counteract the declining public 
perception of tlie legal profession is to keep 
the core values of our profession (truth, 
integrity and service) in mind. It also 
focuses not just on core values but also on 
'"hat the character of a lawyer should look 
like in order to fulfill the high calling of the 
legal profession. Rote obedience to the 
rules of ethics does not make a lawyer a 
professional. We all choose whether we will 
embrace the core values of our profession 
and the personal character necessary to live 
out those values. The bar has also played a 
very active role in working with Chief 
Justice Drayton Nabers on the develop­
ment of his Commission on 
Professionalism. The legal profession 
nationally is devoting a lot of attention and 
energy 10 tJ,c whole issue of professional­
is1n) and the chief justice's con1mission is 

"I d.cidH ro lrisit 1ts many of tbe local tu,, associations as I could.· Pte.siderlt A4cflry traveled rhB state lo rxesen.t tree edliC$ 
CU lO /oca1 bar assoc.wti'Mf and moot ..wth memlrts ol lhe ASS. He'$ pidureil here wi/h (iadsdetl afZOmti')'S at Pas'ghet6s lt1!!M - · 
one of only a few in the nation. I know the 
bar will continue to play an important role 
in the commission which will give some 
fonnal structure to addressing problems 
associated with our legal system. 

AL What are the services the bar is pro• 
viding of whicl, you arc proud! 

OM: The programs and services offered 
by the Alabama State Bar to its members 
a.re being followed by the bars of many 
other states. I was at the American Bar 
Association Mid-Year Meeting in February 
in S.1h Lake City, and our programs and 
se.rvices \,•ere being shO\\'cased. Our nC\., 
membership directory is second-to-none 
and is being copied by many other state 
bars for their members. In addition lo 
that, the Alabama Stale Bar professional­
ism programs, Alabama Lawyers 
Assistance Program, communications 
programs and the Alabama I.aw 
Foundation programs are receiving 
national atlention. At that same ABA 
meeting, the Alabama State Bar received a 
national a,"3rd for uCross That River: 
Brown v. Board of Ed11cntio11 and the 
People Who Lived It." h's been very grati­
fying to me 10 see the Alabama State Bar 
continue to be recogni1.ed as a national 
leader for its programs and services. 
Perhaps many are not aware that the 
Alabama State Bar has been a national 
leader for over I 00 years. We passed tl1e 
first Code of EJ/rics which was emulated by 
the Aine.rican Bar Association and 111any 
other srates, and then we were one of the 

very early states 10 adopt continuing legal 
education requirements. These are just a 
few areas. My goal for the state bar is not 
so much national recognition as it is that 
the lawyers of Alabama have at their fin­
gertips the best cutting-edge tools, services 
and programs, and that the ASB serve as a 
great asset to their professional practice 
and careers. The Casemaker"' project is a 
good example of the quality of services we 
are offering 10 Alabama lawyers. 

AL: Bring us up 10 date on the status of 
the Casemaker project. 

OM: Casemaker"' is an online research 
engine scheduled 10 be available in May. All 
Alabama lawyers will be able to access 
C,semaker"' simply by going lo the Alabama 
State Bar Web site at M\Ov.alnbnr.org and 
clicking on Casemaker"'. They will have 
available a powerful research tool that is 
stllte•of-the-art, has a complete Alabama 
and 11th Circuit library, is equipped with a 
cite check mechanism and will be very 
user-friendly. Best of all, there will be no 
access charge, and Alabama lawyers will be 
able to access the complete state and federal 
libraries included in over 20 other member 
states of Lhe C,semaker"' Consortium. This 
will save Alabama lawyers hundreds of dol• 
Jars a year. All this is covered in the bar 
license fee. 

AL: Have you appointed any task forces 
during your term! 

OM: Yes. The bar's Long-Range Piao 
was adopted in 1994, and the goals of 
that five-year plan largely have been 
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ncoomplished. I asked Caine O'Rear nnd 
Ko.rcn Brynn IO head a !ask forc:e 10 rec­
ommend a new five-year plan for the 
Alab.1ma S1a1e Bar. The task force is 
doing •n ou!Stnn<ling job and ii is hoped 
1ha1 1hc plan will soon be neady for adop, 
1ion. Our goal is 10 continue to offu 10 
Al•b•ma l•wycrs the mosl adv.inccd and 
effective programs and services while 
promo1ing 1he highesl standards of prO· 
fessionnl conduCL I olso appointed n task 
force headed by Dag Rowe 10 study our 
declio o rules for prcsideot-clecl of 1he 
Alobamo Staie liar. ln some woys. our 
rules were very antiquakd ,nd didn't 
even illow for online solicic.nion. The 
t.uk for« did on c:xcellem job. •nd Out 
cltttlon rules arc Dow up to dace. ln fact, 
they arc in force for this current doction 
cycle. Anthony Joseph chaired our iask 
force 10 develop the procedures for 
expanding 1he bar commission. The Jeg­
i$la1u1·e passed a biU last year 10 expand 
the bar commission by nine ot-ln.rgc 
commissioners to promote lhc nicial, 
ethnic, gcnde,-, age, and geographic diver· 
sity of the ASB. The Board of Bar 
CommiiSione,-s is Dow accq,ting nomi­
n•tions for those al-large positions bai<d 
on the work of the task force. We h~ve 
another cask force chaired by Steve Rowe, 
reviewing our Mnndaiory Continuing 
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Legal Education Rules 10 mukc sure 
1hey'rc up to date.M I 111cn1ioned, 
Alabamn w;u one of lhc fim stole. in the 
nation to adopt Mand,uory Continuing 
Lcg;il Education. We arc reviewing our 
rules to mabe , urc that they're clftctfre 
and mttt the nttds of Abbam.i Ja"')'Crs. 
Sam Stockman is ch•iring the Access to 
Justice Task Force. The i.1sk force is 
designed 10 invcnigute nnd dctumine if 
some forms or pros,· lhignt ion projecis 
<tre app,·opriatc for Alabama. The Task 
Force on Rules Governing Admission to 
the Alabama S1ntc B•r headed by 
Michad Waters is in the process or com­
pleting a rule authorizing• new category 
of membership for "authoriud house 
counsel.· We're hopeful that we will soon 
be able to present thi> rule 10 the 
Supreme Coun or Alabama. 

AL: Besides tusk forces, huve you 
appointed any other commiuees? 

OM: We activutcd a Judicial Liaison 
Committee heuded by Jere Beasley and 
Sam Fruoldin which has been very aalve. 
We want co ha,e a concmed ctron to ckaJ 
--~th issues or bwt'ffl and the judiciary, 
md this is an excellent committtt. 
They\.., done• great job. The commilltt 
is looking al way~ to improve the rela­
tionship between 1hc bench and bar, and 
they arc seeking solu1ions to problems 

such o; Jack or funding for educn1ion pro­
grom, ro, new judges, response 10 crhi­
d~m of the judiciary and several other 
issu<'S. Thel'e0s another program 1hnt wa., 
initialed Jan year that should be men· 
tioned. Alyce Sprudl and Palrick Gni,1!S 
and lhe,r t•sk force did ao out.standing 
10h pumng 1oge1hcr the wdcnhip 
Forum. ·n,e forum is an excellent pro­
gram that trams bwyers lo become lend­
ers not Just in the bar but also in their 
co1nn,uni1ics. Thl!'rc has been n great 
response to thn1 program. There nre some 
gttat young lawyers involved who already 
arc lenders in their communities. We also 
hAvt'. w An:hives and History 
C.ommittec chaired by Ben Spn11ling 
working on the history of the Alab,n1.1 
Stale B•r. We ha,oe a Quallly of LlJ'c 
Committee chaired by Matthew White. 
There arc some sll.ldies thal show that the 
lcgnl profession is by fur the most messfol 
oecup.11ion. J~1wyers arc almoSI four 
times more likely to have major dcpres, 
sivt'. disorders. One in thre,, lawyers suf­
fm either &om depression, aleohol •busc 
or drug abusc. l.awy,e,s arc more 1han 
twit< u likely as the gcnual adult popul• · 
lion to become alcoho)iC$. There's one 
statistic 1ha1 indicates that Jawy,,rs .ue 
tw1u as likely to be divorcc<l thnn the 
general population. Thn1's pretty sober­
ing. One of my real concern,, and I 1alk 
oboul this in the professionnU,m seminar, 
Is thjt we ensure that we keep our priori­
ties in the right place. For me, that\ fuith, 
family, 1hcn work. What we do is so 
imporunt that it ~s uusc stress. No 
I•"'>"'' I've wkrd 10 has disagreed with 
the fact that it's a stressful profc,slon. We 
want to see if we can take off some of 1hc 
sue~, nnd help lawyers. We don't need 10 
be losing J;l\vyers 10 depression, alcohol 
and drug nbuse. Of course, we h:ll'e some 
gre.11 programs in Alabama thal de;,l with 
thoL I've •!ready mentioned Jeanne Morie 
lc$lie', program. the Alabama l.awy,,r 
Assistance Program, .ind we also tw,e the 
Alahlim• Lawyers Hdping Lawyer$ 
Commiu.,, headed by David Wooldridge. 

AL: Art rou concerned aboul 1he avail­
ability of Jcgnl services 10 the needy o( 
this srnte! 



OM: Access to justice has been a con­
cern of mine. Legal Services Alabama is 
doing a great job, but they need more 
lawyers and the easiest way 10 approach 
that is through our Volunteer Lawyers 
Program. I was glad Gibson Vance, tl,e 
new president of tlie Montgomery 
County Bar Association, is focusing on 
getting more lawyers involved in the VLP. 
This is the kind of initiative we need. 
Mobile does an excellent job with 56 per• 
cent of their lawyers involved in the pro­
gram. Many counties have less than 20 
percent involve1nent, and I \\lant to chal .. 
lenge them to get more involved. I have 
already mentioned the Access to Justice 
Task Poree chaired by Sam Stockman. 
Sam and his task force arc investigating 
other avenues 10 address access to justice 
issues, and ro remove barriers and diffi­
culties facing pro se litigants. Other jur is­
die1ions, like Arizona for example, have 
instiiuted prose litigation plans, and 
Sam's task force is considering ,vhether 
tl1osc types of plans would be appropri­
ate for Alabama. Melissa Pershing, the 
new director of Legal Services Alabama, 
is doing an cxcclltnt job. Unfortunately, 
her resources are limited, so we' re also 
investigating how we can bener assist her 
in fulfilling her responsibilities. 

AL: Are there any other problems you 
would like to see addressed? 

OM: In n1y vie,\\ \ 'IC do 1101 have 
enough lawyers in Alabama's legislative 
bodies. Out of IOS legislators in the 
house, only eight are lawycrs. ln the sen­
ate, only 11 of the 35 members arc 
lawyers. I think we need more lawyers in 
the legislature. I'm not saying all legisla­
tors need to be la,\iycrs, but it \"3.sn1t that 
long ago when Alabama's house and sen­
ate were populated by lawyers. In my 
view, ff we had more lawyers in our leg­
islative bodies, issues like adequate court 
funding, indigent defense and other 
problems would be addressed much 
more efficiently. No other profession is 
bel1er trained and more equipped in the 
law-making process than the legal profes­
sion. Historically, we've done a good job 
of that. As I travel around the state, T 

emphasize the i1nportanc:c of la,ryers 

being involved in the legislative process 
and actually urge lawyers to once again 
run for public olfice. 

AL: Speaking of the bar, as we're con­
ducting this intervie,", the legislature is in 

session and is considering a bill to raise 
the license fees of attorneys. Why did the 
bar feel the necessity to do that? 

OM: The last license increase was in 
1993. Since I 993, lawyers in Alabama 

T he 1nost diffi.cult problems require the 

most inn.ovative responses. 111.,u thc,,h;id.,.,orot1c1,<1*11• 
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have paid $250 a year for a license. The 
bar is almost completely supported by 
the License fee. It's our main source of 
revenue by far. Over Lhe last live years, 
our expenses have been rising at 1he rate 
ofS184,000 a year. Our revenues have 
been increasing al the rare of S85,000 a 
year. As you can see, Lhat created a colli­
sion course and, unfortunately, !hat colli­
sion occurred in fiscal year 200 l /2002 for 
the bar. Thal year our expenses exceeded 
revenues by $14,000. The next fiscal year, 
the expenses exceeded revenues by 
$116,000, and 1.ast year it was by $83,000, 
so the bar bas lo have a license fee 
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increase. Nobody I've talked 10 will deny 
that their business expenses have 
increased in the last 12 years. And, the 
bar and OW' staff have been excellent 
stewards of bar money. The Board of Bar 
Commissioners elected not 10 aeccpl 
reimbursement for themselves for some 
of their expenses incurred on behalf of 
the bar, saving $•10,000 last year, because 
they knew !hat things were tight. As I 
said, we ended up having an SS3,000 Joss. 

AL: How much is !he licensing fee 
increase that is being proposed? 

OM: The license fee increase that is 
being proposed is $50 a year, which will 
raise ii to $300 a year. That's only a $50 
increase over a 12-year period. Over that 
time, tl,e Consumer Price Index has risen 
30 percent and our requested dues 
increase is only 20 percent, so in real dol­
lars, Alabama lawyers will still be paying 
less tlian they did in I 993. I think it's 
important that our lawyers understand 
1ha1 the Alabama State Bar offers more 
services than practically any other l.,ar 
association in !he country. In fact, !he 
only one 1ha1 is even dose is !he Oregon 
State Bar. Thd r minimum dues are $432 
a year, bur they also have a mandatory 
legal malpractice insurance requirement 
that raises the minia1lu11 license fee to 
over $3,000 a year. They are really the 
only other bar in !he country that offers 
the same services as we do. Alabama 
lawyers are getting a real bargain for what 
!hey get from our bar. And, when you 

consider the services \-\'C offer, '"e are ,vay 
ahead of any other bar association. 

AL: Are !here any other matters of 
interest to the bar pending before the leg­
islature this session? 

DM: A crisis has developed in our indi­
gent defense reimbursement system. The 
state comptroller, pursuant to an opinion 
of the attorney general's office, stopped 
paying the overhead expenses of lawyers 
appointed 10 represent indigent defen­
dants. This is devastating 10 !he criminal 
defense bar that takes appointed cases 
and provides a great service to our stone. 
They get S40 an hour for out-of-court 
lime and S60 an hou,· for in-court time. 
The state pays lawyers who rake civil 
cases $85 an hour. I know that's what 
they're payu1g in condemnation cases 
and perbaps more in some other kinds of 
cases. The lawyers taking these crimu1al 
appointed cases are not getting paid 
much for !heir work. In the past they 
,,ere allowed to charge moderate over­
head expenses which they were receiving 
up until just a couple of weeks ago when 
!he comptroller said that the state would 
no longer reimburse for overhead 
expenses. So there's a biU right now 
pending in the house to allow lawyers to 
cover overhead expenses. There is aJso a.n 
lndigenl Defense Bill, which provides for 
the creation of an Indigent Defense 
Commission for the State of Alabama. 
The Indigent Defense Commission con­
cept wiU centralize and make uniform 
!he provision of k-gal services to indigent 
defendants as weU as providing central­
ization of payment issues for attorneys 
representing indigent defendants. There 
are bills pending in both the senate and 
house calling for the nonpartisan election 
of judges. Alabama is one of only eight 
slates which allows for the partisan elec­
tion of appellate court judges. Many 
other bills have been introduced which 
would have an effect 011 our legal system, 
such as a bill pending in !he house calling 
for !he election of the supreme court jus­
tices by districts. There is a bill whid1 has 
been introduced in the senate calling for 
mandatory attorney liability insurance. 
There are many other bills of interest Lo 



la,ryers, and we try to follow these as best 
we can. Those are the main bills right 
110\", 

A.L: What's on tap for the remainder of 
your term? 

DM: I'm going to continue speaking al 
local bar a~ociations and civic dubs 
when invited. At the civic clubs, I have 
talked about America's rule of law and 
the declining respect for our legal 
system. h seems to me that the attacks 
leveled against our legal system by many 
special interest gro ups can have a very 
damaging effect if tl1e public respect and 
con6dence in our legal system is 
destroyed. Shakespeare's admonition lo 
"kill all the la,vyers; ,vas taken up by 
Marx, Lenin, Stalin, Hitler, Mao, Pol Pot, 
and others. They literally wanted to, and, 
in fact, did kill members of the legal pro­
fession so they would not be an obstacle 

to their way of government that abhorred 
rights like those guaranteed by our 
founding documents. The attacks by spe­
cial interest groups on our jury system 
and other aspects of our legal system 
unfortunately are eroding public confi­
dence in wbat J bclic,•e is tl1c greatest 
legal system in the world. These efforts, if 
successful, will have a devastating effect. 
This is a mes.<age I think the public needs 
LO understand. Drastic c.hanges to our 
legal and judicial systems would most 
likely be at the expense of rights that 
Americans have held dear for over 225 
years. Since America was birthed, lawyers 
have been guarding and protecting the 
liberties and rights guaranteed by 
America's founding documents, and as I 
visit local bar associations, I am encour­
aging lawyers to contillue to fulfill this 
professional responsibility with the high-

cLARE}-'Gll·~"W 
k ~• fc,, 1hr clMllJcm !Aw,1,. 
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est standards of integrity, character and 
virtue. 

AL: You've got an interesting back, 
grouJld in that you practiced for many 
years in Tuscaloosa and then moved JOO 
miles away to Montgomery. How was it 
to pull up stakes and move? 

DM: Challenging. I was raised in 
Montgomery, so befog back in 
Montgomery bas been a great experience 
for my family and me. Tuscaloosa is a 
great community with great people and 
great lawyers. We have certainly missed 
our friends and community, but we have 
really enjoyed being here. No regrets! 

AL: What arc you going to do when 
you finish your term? 

DM: I'm going to continue practicing 
la\v and continue Jny mediation practice. 
Of course, I' ll continue to support the 
bar in every way that I can. • 
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Fournier J . Gale, Ill 
Fomnkr J. Galo, lll ( BO<lts) is tho man­

aging partner of Maynard, Cooper & Galo 
in Birrningh•m, whtrc he hos practicro 
sinu 1969. Boots WM born and~ in 
Mobile and Baldwin counties. He grodu­
attd from McGill lnstltu1e in 1962 and 
then aucnded the Univcnity of Alabama 
on a dcb21c schol~rsh,p. At tho University, 
Boots w .. • Nntionol Champion l)d)a ter, 
presidcnc or ODK and a Jason. Upon 
grnduoHon wich honors in 1966, Boots 
enrolled M che Unive.rsicy's lnw school, 
where he gr,1duated first in his class, was 
Order or 1hc Coif '1nd served as editor-in­
clllcf or chc A/11/1n11111 Law Review. 

After enccring privoic practice, BO<lts 
beCllm< occivc in various bar activities at 
the local anJ SIJIC levcls. He suved on 
numcro1U comminccs and ra.sk forces of 
the stale bar, mcluding those dealing 
with prison rcfonn and judici.11 sdcc:tion 
or judges. He has scr"ed as sme Law Day 
cha,rm.in and currently is serving on the 
Task Force on Merit Selection or 
AppeUa1e Judgc:.s. Boots was elected prcsi­
dcnc o( che Alabama Stine Bar Young 
Lawyers' 5'-ccion ( 1977-78). He was a 
member or chc Judicial Conference of 
Alab,1mt1 nnd 1hc Ja1vyer represenrativc to 

chc Permoncnc Scudy Commission for 
Alabama Courts ( 1977-83). He has also 
served ns chnirmnn of the Environmental 
l.1w Sccrion or the ASB ( 1977). 

In lhc Birmingham Bar Association. 
Boots hos ol>o been very active, serving 
on numerous comminees (Grievance. 
Law Day, Budget ond Exteuti\'C) and was 
president of rhc SBA in 1989. Boots was 
clccted as the b•r rrprcsen1Jti,.., on the 
Jtffmon Coun1y Judicial Nominating 
Commis<ion (1994-2000). 

On tile naclonal lcvcl, Boots has served 
on th• Al:IA Sm1dlng Commicc~ of 
Fcdcral JudiciJlry (Elcvcnch Circuic) (1997-
99) nnd Lhc ScJnding Commiuee on 
Environmental Law ( 1982-88). He is n 
Pellow of the Amcricm, Bar Foundation 
and served on the Board of Di.rectors or the 
Ameriron Judicmur,: Society ( 1980-85). 

With respect to lcg;il honors, Boots was 
selected 10 the Inc.motional Academy of 
Trial Lawyers, is a Fellow or the Alabama 
Bar Foundacion and bas been listed in 
Bar 1.a..,..n "' Ar,11Tica since the incep­
tion or 1ha1 publiClltion. H• was the 
r,:cipienc or che Sam Pipes Distinguished 
Alumnus Award of the Unjversity of 
Alabama School af t..iw (2004 ). 

lloots h'1.\ also been accive in many 
rdig ious, eivk ond community organize• 
tions, including Leadership Birmingham 
( 1986), Lcador,hlp Alabnma ( 1991 ). and 
presidelll of the University of Alabama 
Law School Foundation (1987-89) and 
currently serves os i15 treasurer. He was a 
member of rhe Alab;im.i Commission on 
Hlghu Education for nine years and its 
chainn.tn in 1998-99, 

Boou ' l•w pracutc h.u hem b.1.S<d m 
Birmingh~m for o,·or 35 )·ears. He h<:gan 
with Cabaniss Johnston •nd was a 
founding pJrtner of Maynard, Cooper & 
Gale in I 984. 

Boots has b«n m~rricd to Louise 
Smith G,,lc since 1965. He has two 
daughccr., Carolyn Parcridge and Jc1u,y 
Snphier, and three grandchildtcn. 



W.N. Watson 
W.N. (Rocky) Watson was born in 

Tuscaloosa while his father was anending 
law school after World War II. Rocky was 
raised in DeKalb County, Alabama where 
he graduated from the public schools of 
the City of Fort Payne. After graduating 
from high school in 1967, Rocky attended 
Auburn University, where he graduated 
with honors in 1971. Subsequent to his 
graduation from Auburn, Rocky attended 
the University of Alabama School of Law 
011 scholarship, g.raduating in 1974. 

While attending law school, Rocky par· 
ticipated in the John A. Campbell Court 
Board, and served as chairman of the 
board during the 1973-74 school year. 
Rocky was also selected 10 the Order of 
the Coif and the Order of Barristers. 
Additionally, he served on various student 
fuc:ility commi11ces while in law school. 

Rocky entered the private practice of 
law with his fother in 1974. W.W. Watson 
had been practicing since 1950 in Fort 
Payne. Rocky and his father continued to 
practice together ,u11il his father's death 
in 1994. Subsequent to thM, he panici­
pated in the formation of the firm of 
Watson. Gillis & Carver 1vit.h Terry Gillis 
and Sheri Carver. That fu-m now is 
Watson & Gillis, with Sheri Carver's elec­
tion to the bench. 

A~er having served two years as presi­
dent of the DeKalb Cow1ty Bar Association 
in d1e late 1970s, in lhc mid-1980s, at lhe 

urging ofWiUiam D. (Bill) Scruggs, Rocky 
b«arnc active in the Alabama State Bar. He 
served one ~-car as the bar commissioner 
from lhe Ninth Judicial Circuit (1986-87) 
when Bill Scruggs vacated that seat to serve 
as ASB president. Upon Rill's retirement as 
a bar commissioner in 1993, Rocky 
returned ro serve an additional ten-year 
stint as commissioner of the Ninth Judicial 
Circuit (1993-2003). 

\.VhiJe serving as bar con1missioner, 
Rocky served in other capacities with the 
bar, u1cluding as a member of lhe Executive 
Committee of lhe ASB (2000-0 I ) and as an 
eight-year member of the Disciplinary 
Olmmission (1994-2000 and 2001-03). 
The last year of bis service as a bar com· 
missioner, he served as chaionan of the 
Disciplinary Commission (2002-03). 

Legal honors received by Rocky include 
selection as a Fellow of the Alabama State 

Bar Foundation, and in 2002-03, the ASB 
President's 1\,..,ard for services rendered to 
the bar. 

During bis time in fort Payne, Rod-y 
has been active in many religious, civic 
and community organizations, including 
two times as president of the Port Payne 
Chamber of Commerce, president of the 
DeKalb County Arts Cowicil, member of 
Lhe DeKalb County Economic 
Development Authority, and Sunday 
School teacher at First United Methodist 
Church of Fort Payne. 

Rocky represeots both the City of Fort 
Payne and DeKalb County, and is a quali­
fied mediator. 

Roc.ky is married 10 Donna M. Watson 
and they have three children, Alyson, 
Tamara and Derek, and two grandchildren, 
Libba and Kady. • 
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Executive 
Director's 

Report 

By Keith B. Norman 

Debt Load for 
February 2005 
Bar Examinees 
Ei11hty-seven, or 56 percei1t, of the 
fifsl•time ex,unio~s taking the 
February bar exam bad eduGational 
debt. The average debt was $73.545. 
111is was a ten perooitlncrease over 
the 3\'Crage debt for July examinees. 
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The Alabama Lawyers 
Hall of Fame 

I
o Mardi 2003, the Alabama State Bar 
Board of Bar Coounissioncrs 
approved the report of a task force 

recommending the creation of a hall of 
fume lo honor Alabama lawyers. ASB 
President Fred Gray appointed the task 
force to explore the feasibility of forming 
a hall of fame and developing guidelines 
for its operation. The task force induded 
the following members: David Bagwell, 
Fairhope; Gordon Bailey, Anniston; Wade 
Baxley, Dothan; Linda Braye, Tuskegee; 
Camille Cook, Tuscaloosa; Shayana Davis, 
Binningham; Robert Gonce, Florence; 
Judge Vanzetta McPherson, Montgomery; 
Harry Pr_im, Dothan; Bobby Segall, 
Montgomery; Jock Smitb, Tuskegee; Carol 
Ann Smith, Birmingham; and He.nry 
Williams, J'lirminghrun. Sam Rumore, of 
Birmingham, served as d1air and Terry 
Brown, of Montgomery, served as vice­
cbair of the task fon:e. The Alabama 
Lawyers Hall of Fame is the second such 
statewide haU of fa.me in the country, fol­
lowing the lUinois State Bar Association 
Academy of Illinois Lawyers. 

When approving the recommendations 
of the task force, the commission adopted 
the following criteria Lo govern the selec­
tion of individuals to be included in the 
hnU of fame: 

1. Honorees must bave a record of 
e>.1:raordina.ry skill and service to the 
bar and in the profession of law; 

2. Honorees must be Alabama lawyers 
who have made extraordinary conLri· 
butions through the fow at the state, 
national or international level; 

3. Honorees must demonstrate a Ufotime 
of achieve1nCJHi and 

4. Candidates need some, if not all of Lhc 
following qualities to qualify: 

a. A brcadtl1 of achievement rather 
than a single achievement; 

b. A profound respect for professional 
ethi~ 

c. A leadership role in advancing the 
interests of tlie community; and 

cl. A recognized ability to mentor, lead, 
or to inspire others in the pursuit of 
justice. 

S. Only deceased lawyers will be consid• 
ered. 

The commission also approved the task 
force reco1nn1endation about the nun,bcr 
of inductees chosen each year. In the first 
year, four inductees ,~ere to be selected. In 
subsequent years, three inductees arc to be 
chosen with lWO of those selected having 
been deceased for at least two years and one 
having been deccas..-d at least 100 years. 

Under tbe guidelines approved by the 
commission, a panel of 12 people serves 
as the selection committee. The 12 mem­
bers of the panel are: 

J, The dircao r of the Alabama 
Department of History and Archives. 

2. Four persons nam<-d by the J'loard of 
Bar Commissioners for a term of tJ1rcc 
yenrs. 

3. The inunediate past presideut of the 
Alabama State Bar. 

4. The executive secretary oft.he Alabama 
State Bar or his designate. 
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S. One pct>0n nominated by the ch,er 
;us1icc of the Alabama Supronc Coun. 

6. Thrtt persons nominated by e&ch uf 
the chitf judges of lhe federal district 
courts in Afobnma for a term of three 
years. 

7. A representative of the Alabama 
lknch and llnr Historical Socitty. 

111e selection commiu~ was given 
br0.1d di.scrction in selecting honor«$ (or 
the hall of fame and lhc discreiion to 
seltct its own chair and esmblish its own 
procedures for soliciting nommntions 
and considering nominees. 

This pa$l ye;ir w•s the first year for 1he 
selection conuniuce to meet and consid• 

PRJ-..51:.-vn:D UV TIIF. AJ..AflAMA Sl.\f( 13,.tt 

er nominations. Serving on the first 
seltction committtt wer~ Som Crosby, 
O..phne; FR<l Gray, 1\lskq;tt: Reggie 
Hrunner. Montgomery: Judge Helen 
Shores Lee, Birmingham; Tim Lewis, 
Montgomery; Jerry McDowell. Mobile; 
Keith Norman, Montgomery: J. Rkhct 
Pearson, Birmingham; Drew Redden, 
Birmingham: Fred Simpson, HuntsVille; 
and Or. Ed Bridge$, Montgomery. The 
commi~ dccted Som Rumore, 
B,rmiogham, as iu chiir . More Ihm 30 
nominations were submiued for the 
inaugural clJSS of inducten. 
Nominations came l'ro111 lnwycrs, county 
historiC1JI societies anJ Interested citizens. 
AJkr thoroughly rcvle"'lng all of the 

nominauoris. lM committl'e r«0m · 
mended ~nd the commission a ppro,cd 
Deon Alber1 Farrub, Judge Frank 
Johnson, Judge Annie Lola Price and 
Arthur Shores a.s lhe first membus of 
the Alnb•mn Lnwycrs HaU of Fame. 

An induction ceremony will be held at 
the Judidal Buildi11g ,his month honor· 
ing 1hcse four individuals and their fami­
lies. 11te « rcmony will be followed hy a 
r=pu on. The hall of f.unc will be locat 
eel on the bottom floor o( the Judicial 
Building, and will serve as a pc,rmanent 
rcm,ndcr of the tremendous contribu· 
tions n1,1dc by Al•bama lawyers 10 1hr 
lcgol profession, their oonununi1ics, this 
state nnd our nntion. • 
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Important 
Notices 

174 MAY !OOS 

Pro Bono Award Nominations 
The AJ4bama Stat~ Bar Commiuer on Volunt<er Lawyer Progr.ims, (fonru,rl)' the 

c.ommittee on Access to Legal Services), is S<cking nomin•lioos for the AlabamJ State Bar 
Pro Bono Award. Nomination forms can 1,c obtllined by con111cting: 

Undn L. Lund, director, Volunteer Lawyers Program, Alabnm• State Bar, 
Po,t Office Bo, 671, Montgomery, AL 3610 1, (334) 269·1515 

The Abb.,ma State Bar Pro llooo Aw:ud r=gnizes the outs1andmg pro bono elfom of attar· 
ncrs, law firms and law studfflts m the state. The ll\<W critaii induda but is D0l lun1tcd to the 
following: the tollll number of pro bono bou11 or oomplexity of= handled, impacl of the pro 
bono work ,tnd benefit for the poor, p.1rtkular apcnise provided or the panicufar need satisfied, 
successful r<eruih11en1 of other a1tomeys for pro hono repre.sentniion, and proven oommitmem 
to ddiYff)' or quality l<gal services to the poor .ind to providing cquJ.I ac<:ess 10 legal wvi= 

Nomin,alioru mmt be p(J'lm.trl:,,d by May 15, 2005 md included• completed Al•h,11na State 
Bar Pro Jlono Awards Program Nomination form in order to be considered by the Committee. 

Amendments to Alabama Rules of Appellate 
Procedure (Sec artitle, page 217) 

The Alabama Supreme Court has adopttd •mcndmcnts to Ruic 2l(a), Rule 28, Ruic 
31(b), Rulr 32(•) and Cb), Rulr 34(•), Rulr 39 • .ind Rule 40(g), Alabama R,,/a of Apptllatr 
Pro«,l11rt, and has adopled I ntw rule, Rule lSA, Alabama Ru/a af Apptllat< Proudurt, 
"Signing Briefs, Motions, and Other Pape!'!; Representations to CourL" The amendments of 
the rules nnd the odop1io11 of Rule 25A ru-r rffcc1ive June l, 2005. Tbc order o.mending tJ,e 
rules ond odoptiog Rule 25A appears in an advance sheet or S0111/rmr Reporter do1cd on or 
obout February 24, 2005. 

Ruic 39 has bc<:n significantly rcvis«I, an p.,ri 10 eliminate the requirement that • brief ht 
@ed with a petition for a wrn of certiorari ;and 10 dmfy tha1 • sratemcnt of the facu should 
ht included with the Jl('tation for the writ of certiorari. The brief will be @ed after the wril, 
if nny, issues. Rule 28 h•~ been rrnsed in part 10 rcOect the changes effn-ted by the amend­
ment to Ruic 39. 

Amendments to Alabama Rules of Criminal Procedure 
The Al~bama Supreme Court has adopred amendments 10 Rule 18.4(b), Rult 32.lcrJ. and 

Rulr 32.2(cl, Alabnmn Rules of Crimim,J Proctdur<. The amendments ;m, elT«ti,e June I, 
2005. The ordm am,mding the rules appear in an advance shttt of the So111/1m, Rtporiu 
da1td on or about nbru•ry 24, 2005. The •mtndmcnt 10 Rule 18.4(b) requires the court 10 
administer an oath to the jury upon calling 1hc <M<. The amendment to Rule 32.2(c) 
requlrcs lhnt n Rule 32 pe1itlon for an oul-of•Linie oppcttl from 1hr denial or dlsmissnl of a 
previously ftlcd Rule 32 pcti1ion be filtd no l:11cr than six mon1hs after the petitioner dis­
covers that the petition WllJ denied or dis~ 

-Bil« K. Cauley. rtporttr of d«isio11s, Alobnma Apptllatc O,uns 

Local Bar Award of Achievement 
The Alabama Slate Bar Lncnl Bar Award or Achievcmen1 recognizes local bar assodn1ions 

for their outslanding contributions to their communities. Awards will be presented during 
the Afob;,ma State Bi1r's 2005 Annual MectiJlg, July 20-23 at Point Oe11r. 

Loa! oor associations rompetc for thC!e •w•rds based on thcir ~rge, medium or small 
The following criteria wm ht used to judge the contestants for each =egorr, 

The degree of participation by the individual bar in advancing programs 10 benelil the 
con1n1unity; 
The quality and exicnl of the impact or the bar's participation on the dtizc,u in that 
community; and 
The dcgrcc of mhanectnents to the b.tr's image in the community. 

To ht ron,idcred for 1his awml, Jocal bar associations mu>t compkte and suhmit an nward 
application by June I, 2005. For an applicallon, contact Ed PnttcrloOn, ASB director or pro­
grams, :it (800) 354-6154 or (33•1) 269-15 15, or download one from 1hc ASB Web site, 
www.nhtbar.org. 



WHAT ARE YOU LOOKING FOR 

401 (k) plan? • in a 

ALL DOORS LEAD TO THE ... 

A~A M~lMl~~[R{® 
Retirement Program 

J 1te ABA Memb<rs Retirement Program has been pro,,;Jmg rc1ircmcn1 plans. such as 

'!OJ (k), pron a sharing and defined bcncfoa plans 10 la" firms for 40 )'Oill"S. Wheaher you 

01xr.uc a Slllo pmc1lcc or B lntgc finn, 1ht. ABA r rogran1 can provide an clfecli\·e plan ror 

your nm,. \Ve provid~ finns \\'ith n full service solu1ion tha1 includes plan adm1nistnuion. 

invcs1n1ent nexibilil)' ~ncl independent on·hnc 1nv<~1n1enc 11dYice frorn Fii1rit1c1:i.l Engines®. 

These services an: bundled 1ogc1hcr In " \l:ilue package designtd specifically for law firms. 

Call one or our Plan Consultants aoday ,a (800) 826-8901 for• fr« evaluation and cosa 

comparison. Open the door and see tl1e value inside. 

WWW.ABAR ET IR E M EN T.COM 

ABAMIMBERS 
RETIREMENT -----
PROGRAM 

.... 
ALAEAMA STATE BAR 
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About 
Members, 

Amon Firms 

Tirc Alt1bl1111a l.tnVyt-T 110 longer pul,li.<l,es 
addrr:s..¢e5 nn,J tdepl1011e ,uuubcts unless tl1e 
t1111101u1tc111c111 rdatcs to the opening of d 
11t1v fin11 ot solo practice. Pie.me t"011ti111,r to 
stud;,, a1111ouuca1u.•"1S and/or rtddm$ 
du,11ges to the Al.,rbn,ua Stale Bar 
Mtmbcrs/1/p Depart111<111, at (334) 261-63 10 
(/ox) or P.O. Box671, Mo11tgom,ry 36101, 
or you ,uay du111ge it 0111i11e al 
wwntnlnbnr.org 11111/er .. .,wen,bers. n Okk OIJ 
"Mcu,bu Log~lu/' oud follow tl,e tfirecrions. 

176 MAY 2 00 5 

About Members 
Joseph W. Adams and LaDonna B. 

Spivey announce lhe dissolution of 
Adams Sph•cy & Adams LLC. Joseph 
Adams continues his practice at the 
finn's fonner office at 1278 Andrews 
Avenue, Ozark. Phone (334) 774-5533. 
LaDonna B. Spivey announces the open• 
ing of her office al 190 W. Reynolds 
Street, O,,ark. Phoae ( 334) 774-3935. 

David E. Allred announc..-s the open­
ing of David I!. Allred PC, with offices al 
1774 Taliaferro Trail, Montgomery 
36117. Phone (334) 396-9200. 

Lisa M. llurdc11e ru1nounce5 Lhe open­
ing or ber office at 6000-B 20th Avenue, 
Valley. Phone {334) 756-9505. 

Fran Joncs..Smith announces the 
opening of Resolutions LLC. 

Christopher R. Miller, formerly of 
Miller & Mather LLC, annoui1ces the 
opening of Christopher Miller LLC, with 
offices located at 1206 Dauphin Stree t, 
Mobile36604. Phone(25 l ) 438-1887. 

V. Mkhdlc Obradovic aru1ow1ces the 
formation of Wisc Resolulion LLC, with 
offices located at 2 lOO·A South Bridge 
Parkway, Suite 650, Birmingham 35209. 
Phone (205) 4 l4-7589. 

Among Firms 
The Alabama Department of 

En,riroomeutaJ Management announces 
that Antoinette Jones has joined the legal 
division. 

llakh & Bingham LLP announces that 
Gregory P. Butrus, Jendle R. Evans, Eric 
B. Langley and Jennifer R. McCain have 
been named partners in lhe Birmingham 
office, and that Stephen A. Yoder has 
joined the Birmingham office. 

Ball, Ball, Matthews & Novak 
announces that .Eris Bryan Paul has 
joined the firm. 

Beasley. Allen, Crow, Melhvin , Portis 
& Miles PC announces that Christopher 
E. Sansprce, Romru, Ashley Shaul ru,d W. 
Roger Smith, m have become sharehold­
ers, and Wesley Chadwick Cook has 
become an associate with the firm. 

Beers, Ande.rsoo, Jackson, Patty & Van 
Heest PC announces lh:11 William R. 
Gordon, Jr. has become associated with 
lhe rirm. 

C. Britton Bonner, rorn,erly associated 
with Adams & Reese in Mobile, Matthew 
J. Landreau, former or Jones Walker in 
New Ol'leans, and Richard O. Kingrca, 
fonnerly a sole practitioner in Fairhope, 
.umounce cl1c opening or Bonner 
Landrcau Kingrca LLC, with ofticcs in 
Foley and Fairhope. 

Bradley Arant Rose & White LLP 
announces that w·illiam C. Byrd, U bas 
joined the firm as partner i11 the 
Birmingham oflice, and that Kay K. 
Bains, Shannon L. llarnhill, JuHa Boaz 
Cooper, Dawn Helms Shar{f, Warren D. 
Beason, Erin O. Brooks, David W, 
Stephenson, and John P. Strohm have 
joined the firm. 

Burr & Forman LLP announces that 
Jamie L. Moore, D. Brian O'Dell and L 
Griffin Tyndall have become partners; 
Debra Lee Mackey has become of 
coumel; and Margaret K. Clark, Dow A. 
Davidson, Teri D. Fidds, Gral>am W. 
Gerhardt , Amy K. Jordan, April 
McKenzie Mason, Matthew T. Mitchell, 
Bclh A. O'Sheasy, Joanne Pallersoo, 
Alphonso Simon, Jr., and David G. 
Wanhatalo have becon1e associates. 

Capell & Howard PC announces that 
Richard F. Allen, fonner acting nuorncy 
general and long-time chlef deputy allor­
ney general of Alabama. has rejoined the 
film as a 01ember. 

Church, Seay & Minor PC announces 
cl1at Philip K. Seay was recently appoint­
ed by Governor Bob Riley lo district 



judge, 30th JudiciJI Circui1, and that 
Matt Abbott, formerly nn ossodarr with 
the firm, Alon Furr, formerly of Afon 
Furr PC, and Vnn Davis, rctlriag district 
auorn cy for the 30th Judicial Circuit. 
have joined the rirm. ·n,e rirm name has 
been chnngcd 10 Church, Mfoor, Abbou, 
Furr 8c Davis PC. 

Onrk, Dolru,, Morse, Oncale & Hair PC 
announa,i that C),,1hia Norman W'illiams 
!us joined the firm :as an a5.SOciate. 

Guhu & Stuclccy onnounces a merger 
with The Codmm Fim,, cmti ng 
Cochrnn, Chtn y, Givens. Smith. Gul3S & 
Stuckey PC. Offices ar< locared al 2031 
2nd Avenue, N., Birmingham 35203. 
Phone (205) 322·8866. 

CLE 
OPPORTUNITIES 
The Alabama Manda1ory CLE 

Comm1ss1011 conl1nually evaluates and 
approves 111-state. as well as nation­
wide. programs which are maintained m 
a computer database. All are identified 
by sponsor, locatlor,, (fate and specialty 
a,ea. For a complete listing or curreni 
CLE opportuni11es or a cale,war. eonract 
the MCLE Commission otfice at (3~) 
269-1515, extension 117, 156 or 158, or 
you may YICW 8 

ccmplete hst1ng of 
c:ment programs at tlJe 
state bar's Web silll, 

www.alabar.org. 

Goldberg 8c Simpson PSC •nnou nces 
thnt Stephanie L. Morgan-White has 
become a partner. 

James & Pi1tmnn PC. wi1h offices at 611 S. 
Lawrence Strrt l, Mo111gomery. Phone 
(334} 262-0500. 

Groce, Evans & Mntthews ttnnounces 
that J. Mnrk Debro has become an asso­
ciate~ 

Johnstone, Adnms, Bni.lcy, Gordon & 
Mnrris LLC announces thot Deborah B. 
Hembree hos joined rhc finn . 

Hand Arendall I.LC announces thar ii 
h;,s merged wilh the Athens 6rm of 
Sherill, Batu & Block, ilJld that Anne G. 
8UrTows •nd Benjamin S. Goldman ha,,. 
joined the lirrn as woci11es. 

Hinson & Hinson PC ~nnounces tha1 
Norma M. Cha,•lm b:as ,ofocd the firm 
llS an ;associ~lr. 

Lightfoot, l'ronklin & White LLC 
announces 1h01 fonn cr Alabama 
Supreme Court Assoda1c Justice J. 
Gorman Houston bas ,0 111ed the firm, 
and 1h01 Jacob M. Tubbs, Durick A. 
Mills and Sanford G. HO<>p<'r ~ ,-c 
b«o me 1USOCia1cd with the firm. 

Rru,doll B. Jomes and Robert Lester 
Piumon onnnun(t the fom1Jtion of 

Allwin E. Horn, IV ond Chomp Lyons, 
UI announce the formilt1on or Lyons & 

(Cu,11i1111ed 011 page 178) 
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About 
Members, 

Among Firms 

Hom PC. with offices located at 3300 
Cahoba Road, Suite 212, Bim1ingham 
35223. Phone (205) 877-8700. 

MeGloughn & McGloughn LLC 
.rnnuunccs th,11 Michnd O. McGloughn 
hus joined the fimi ns an assQCiote. 

McKinney, Brll!wcll & Hill, LLC 
announces thJl Paul J. Marshall has 
joined the firm M ;1t1 associate. 

Merrill, Harrison & AdllJllS announces 
that David K. Hogg h;u joined the firm. 

Morris, Conchin & King announces 
that Josq,h D. Aiello has joined the fum 
Man associ:att. 

Jock.son & H~rdwick and Morris & 
Schneider announce thdr merger. and 

Contirrud from P"l,'r 177 

the new r.m1 name will be Morris 
Hardwick Schneider. 

The Nationnl Lcgnl Aid & Defender 
Assc,cintion nnnounces 1h01 Cntbecine 
s,.,,nc hos been namc-d director of the 
Notionnl l)cfondcr Lcndership Initiative. 

Os'etrec. Denkins, Nosh, Smoak & 
Stcwa.rt PC annottnce< that Christopher 
W. Deering h•~ joined the firm as of 
COUJtsel. 

~liancc Trust Company onnouncrs 
th•t Lonee T. Studdard has joined the 
A!Lutw office. 

Slrote & Perrnun PC announces that 
Peter J. Hordin, Jom<S W. King, Kerry 
Pa.trick Mcinerney, Cynthi• Rarubu:rg-

www.legalforms-AL.com was designed 
especially for small Firms and solo practitioners who 
are seeking to minimize overhead expenses while 
expanding their areas of practice. 

1 78 MAY 1U OS 

• We offer you a selection of Fomi Flies, each of which 
is a set of related document forms. 

• You have the option of selecting the Form File for 
one category (S29) or the entire Form Flies package 
tor an categories ($99). 

• Each Fomi Fite may be previewed and downloaded 
for immediate use and reused again and agaln to 
expedite your practice. 

www.legalforms-AL.com 
CREATED BY ALABAMA ATIORNEYS FOR ALABAMA AnORNEYS 

Brown. Kyle T. Smith, and Craig Martin 
S1cphcn1 hove joined the Birmingham 
office. and that Richard L. Morris has 
joined the Huntsville office. 

Starnes & Atchison LLP announces 
that Alfred 11. Perkins, Jr. hos become n 
partner. 

Walston, Wells, And~rson & Birchall 
LLP announces thot Barry A. Slllples ms 
i>(,comr ~~ted with the firm. 

Webb & Eley •nnoun«s !hit Scott W. 
Gosnell h;u b«omc .mociated with lhe 
finn. 

Woh·crine Tube Inc. announces that 
Johann R. Monning, Jr. hll.S become p~­
id<nt ond chief operating officer. • 

V1ow Fom, Files 

Dee d 
Mortg age 
La st Will & Testa ment 
WIii Probat e 
Est ate Adm in istr atio n 
Guardianship & 
Con~rvators h lp 
Power of Attorney 
Lease & Easement 
Evict io n 
Corpo rat ion 
Ad opt ion 
Criminal Defense 
Criminal Pro sec u1or 
Gene ra l Pra ctice 
T imber Purchase 
Litigation 

Download 



nvestigative Accounting Due Diligence 

Forensic I CPAs LLC 

Securities • Due Diligence • Mergers & Acquisitions 

Securities 

205.326.6630 
205. 326 .68 30 • fax 

Mergers & Acq ui si tions 

Inf o@fore nslc•cp as.net 
www. to re ns I c •cpa s.net 

Suite 1025 Financial Center 
505 North 20th Streat 
Birmingham, AL 35203 



Memorials 

180 M AY 2005 

Carr, Davis Duane 
Mobile 
Admitted: 1979 
Died: February 5, 2005 

Culpepper, Jerry Roger 
Fyffe 
Admitted: 1996 
Died: January 24, 2005 

Estrada , Laury Gordon 
Alexandria, Virgin ia 
Admitted: 1990 
Died: November 28, 2004 

Key, Robert Edward Lee 
Greenville 
Admitted: 1949 
Died : February 3, 2005 

Meador, William Shane 
Pensacola, Florida 
Admitted: 2001 
Died: January 24, 2005 

Newell, Neal Curtis 
Birmingham 
Admitted : 1947 
Died: January 14, 2005 

Smallwood, Gary Stanton 
Anniston 
Admitted: 1974 
Died : October 7, 2004 

Stephens, Elton Bryson 
Birmingham 
Admitted: 1936 
Died : Febru ary 5, 2005 

Tonsmeire, George Augustus 
Mobile 
Admitted : 1974 
Died: February 18, 2005 

Tunstall, David Morgan 
Tuscaloosa 
Admitted: l 978 
Died: January 5, 2005 

Woods, Charl es Lewis 
Ozark 
Admitted: 1958 
Died: February 5, 2005 



ASB ONLINE BAR DIRECTORY 

Looki 

Someone? 
The NEW ASB Online bar directory 

provides you with the most up-to -the­

minute information on cou rts, elected 

officials, membership information and 

mu ch, much more. 

And, it's only the beginning! 
With the addition of Casemaker®, the 

Alabama State Bar presents the new 

"Electronic Suite of Services" to its 

members. W1,VW.ALABAR.ORG will 

quickly become the most valuable 

resource in your practice. And, it's all free! 

So, go ah&ad an 
take a look-yo 
going to love 

-• 
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I 
n 1995, the Afobama Lnw Foundation csrnblisbed the 
Fellows progrom to honor Alabama b,ir members who 
have made a &ignificant contn1>ution to their profession 

and their community. Annually, the Nominating Committ~ 
of the FeUows meets to nominate lawyers to be invited into 
Fellowship. The foundation depends upon f'c,llows to pro­
vide needed linanclol and personal support. Fellows gifts arc 
tax deductible and will assis1 the fow,daiion in funding 
important projects and programs that benefit ci1izens and 
the legal community alike. 

11,e Alabama Low Poundaiion is affiliated wilh the Alabama 
S1a1c Bar and is a ch,1ritablc, tnx~mpt org:tnlzntion com­
posed of four separate progr;,ms including the Fellows, each 
providing ways for bwyeN 10 b<tta the world around them. 

William H. Albritton. Ill, Montgamery 
SMi0< Judge. U.S. OJstntt Coun. Middla 
01s111c1 of Alabama 

John 8. Barnett. Ill, Monroov,lle 
Partner. Barnett. Bugg, Leo & Byrd 

Sharon Lovelace Blnckbum, Birmingham 
Judge. U.S. Oistri« Court NO<them Oislnct ot 
Alabama 

Philip H. Butler. Montg0m0ry 
Partner. Bradley Arani Rose & While 

Robert T. Cunningham, Jr., Mobile 
Partner. Cunningham. Bounds. Yance, 
Crowder & Brown 

Joseph L Dean, Jr. Opel,lc.J 
Pannet. Dean & Batten 

Douglas I. Johnstone. Mobile 
Rewed Associate Justice, Supreme Court ot 
Alabama 
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This )1"lf's r<cipients wn-c inducted at tht Annual Fcllows 
Dinner on January 28, 2005 at The Capital City Oub in 
Montgomery. The Prcsidcnt-Eleci of the American Bar 
AssodaHon, Michael S. Greco of Boston, w.,s the special 
guest speaker. 

Felio"'" accepted into membership for 200,1 arc: 

Thad G. long. Bi~ 
Partner. Bradley Aran! Rose & ~ 

M. Dalo Marsh. Enterprise 
Pnnner. Marsh, Couer & Tindol 

J\/rone C. Means. Montgomery 
Panner. Thomas. Me.ans. 01111, & Seay 

Dravton Nabers. Jr. B,m,mgt,am 
O>iel .Jtma. Supreme Court of Alabama 

Claud D. Neilson, Demopolls 
Solo Pri1t1ttlone1 

Keith B. Normen, Montgomery 
ExeetJtiw Director. Alabama Stale Bar 

Richan! F. Ogle 81Jm,ngham 
Panlll'f Og!e. l.,les & Upsh.th 

Maibeth J. Poner •. B11m1ngham 
Shareholder. Maynard, Cooper & Gale 

William H. Pryor, Jr •• 8'rmlngham 
Judge. U.S. Court ot Appeals. 11 di Ciltull 

Goorgo W. Royer, Huntsville 
Panncr. Lanier, ford, Shaver & Payno 

Ernestine S. Sapp, TuskeiJeo 
Partner. Gray. Langford. SalJI). ~owaf\ Gray 
& Nalhansan 

J. Scott Vowell. B~ 
Judge, Ulm Judicial c,rcuu 

Horman A. Watson, Jr., Huntsville 
Penne,. Watson. Jimmerson, Givhan. Merun & 
Mckinney 

Thomas A. Woodall. Mor,1gomery 
Jtnr,ce, Supreme Court of Alaoonla 



REMARKS BY MICHAELS. GRECO 
President-Elect, American Bar Association 

to the 

Fellows of the Alabaina Law 
Foundation Annual Dinner 

Capital City Club • Montgom ery, Alabama • January 28, 2005 

... the purpose 

of the law is to 

protect tl1e 

powerless from 

tl1e powerfitl. 
- Hammurabi 

T
he American Bar Association-and l believe the organiwd bars in 
every jurisdiction-are committed to the fair administration of jus­
tice. The ABXs motto, ~Defending liberty, Pursuing justice;" sums it 

up well. We believe that lawyers arc ethically obligated to make that motto 
a trutb, and that is our goal every day. 

I vie\V' the la\,.. as an engine for social justice. And la,.,yers are in a unique 
position to assure true social justice. We work ro establish fuirness and jus­
tice, particularly when disputes or problems need the justice system for res­
olution. There, we have the ability to level the playing field, right wrongs 
and ensure fairness within the Jaw. 

But, all 100 often, those who arc poor feel locked out of the justice sys­
tem. As lawyers, working within the ABA and the Alabama State Bar, we 
can do something about this situation. We can help ensure that all voices 
can be heard_ 

We need 10 change the inslitutions and address the pressures within our 
profession 10 make it possible for more lawyers to help more people who 
cannot otherwise afford legal services. 

When \\re, as lawyers, take our oath, we undertake an ethical com1ni1 .. 
ment 10 provide legal assistance to those ,vho need help but cannot afford 
it. We promote and encourage pro bo110 work and public service. 

Hammurabi wrote 1,700 years before Christ, in the fir>! writt.cn code o ( law, 
that tl,e p11rpcse of the lnw is to protect tl,e powerless from tl,e powerful. 1 believe 
that a noble purpose of being a lawyer today continues to be to protect the 
powerless fi-om Lhe powerful. 

I believe that the joy of being a lawyer comes from using our legal training 
to help human beings in need, and to help improve society for the benefit of 
all, regardle.ss of their economic or social status. The joy comes from doing 
well, but also doing good. 

Serving the public interest and a desire to improve society is what attracted 
me to the legal profession as, I am certain, was Lhe case with you in this room. 
The ideal of true social justice is one that lawyers strive for each day. 
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During my tem1 as ABA president I will focus on that ideal. I 
want to rekindle, to reinvigorate, to reenergizc tbe idealism t1od 
public service commitment of our profession-and then nurture 
it. expand it and preserve it for gene.rations to come. I \Yant to 
lead a .. Re11ais..(',(111cc of idenlis,1111 in our profession-a recommit­
meot to the most noble principles that define the legal profession: 
to provide legal service to assist tl1e poor, disadvantaged and 
underprivileged, and to perform public service tliat enhances the 
comn1on good. 

I need your help to do it. 
The opportun ity to perform public service and contribute to 

the public good continues to be the key reason that auracts 
young men and women to enter the legal profession. The desire 
to make a difference in society has attracted to 
our law schools the best and brightest coUege 

And so, l want to begin a national dialogue on how the prob­
lem can be solved. 1 do not expect that it can be solved in one 
year, but I d1ink it is critically important that we now commit to 
doing something about it. 

When President John P. Ke1111edy decreed that the U.S. would 
have a man on the moon by 1969-allhat poim an unfath­
omable gool-he reminded us that a journey of a thousand 
miles begins with the first step. 

The main topic of my remarks tonight relates to another long 
journey, and another goal, one whose attainment-unlike our 
placing a man on the moon-is long overdue. 

You have doubtless heard that inscribed above the doors to 
the United States Supreme Court builcLing arc Lhe words" E11u11/ 

J11s1ice U11rler law: That eloquent 
statement-in this bountiful land full of hope 

graduates d1at each generation has to offer. 
Young lawyers today begin the practice of 

law expecting to do weU, but also expecting to 
find reasonable opportunity to perform pub­
lic service. But, in time, many of them 

... a Journey 
of a tl1ousand 

and promise- today is empty rhetoric to fur 
too many in our society. Tt is our obliga­
tion-yours and mine- to breathe life into 
those words. 

It has been reliably documented that 
between 70 and 80 percent of the legal needs 
of poor people in this nation go unaddressed 
year a&er year. 

become disappointed, because the demands of 
their law practice severely limit the time and 
the opportunities to conlribute to society. 

!'or vetcra.n lawyers, the pressures and the 
pace of tJ1e practice oflaw continue to intrude 
on the time avnilable for public service. 

We must strike a balance in our live., and 
our practices:, whether in private or goven1-
ment practice. The key 10 sitiking that bal­
ance is time-freeing up time-in law firms, 
in governmen t offices. in any se tting ,vb~re o 
lawyer practices Jaw-for lawyers to engage in 
pro 00110 and public service. And those of us 
in bar leadership positions must help the 

n1iles begit1s 

with tl1e 
An ABA natiomvide legal needs study con· 

ducted in 1993, in which I was involved, 
showed that legal help was not obtained for 
more than 70 percent of the serious legal 
problems encountered by poor people. Tb.is 
is despite all the efforts of legal aid progran,s 
and pro bo110 lawyers. first step. 

More than ten years ha,•e passed since the 
ABA survey, and matters have gotten worse. A 
September 2003 1-eport by the District of 
Columbia Bar Poundation estimated that less 

- John F. Kennedy 

lawyers of America to find that lime. 
I want to make the case with decision-makers in America's law 

offices why it is in the interest of the lawyer. the lawyer's place of 
employment, the profession and the American people, that we 
free up time. Time to honor and deliver on the profession's 
long-si,,nding commitment to public service: to provide pro 
bono services to people in need; to participate more fuUy in our 
communities; and to give fowyers greater fulfillment in their 
professional lives. 

I have appointed n cListinguished Renaissru1ce of Idealism 
Planning Croup that is looking at nume,·ous iss(1es relat.ing to 
this subject, and next year I intend to appoint a Presidential 
Commission that will help implement the recommendations 
made by the planning group. 

The problem of addressing the legal needs of the poor in 
America is bigger than the legal profession can solve by itself. 
And the problem is that our nation lags far behind other major 
industrialized cowmies of the world in providing meaningful 
help to poor people with legal problems. 
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than ten perce111 of the need for civil legal assistance is being met. 
A similar study in Washington state, also released in 2003. 

found thal 87 percenl of Lhe st,ite's low-income households 
encounter a civil legal problem each year, and that only 12 per­
cent of these households are able to obtain assistance from a 
lawyer. 

Things are only a little better in my state. Massachusetts, 
where we have significant legal services rcsou,·ces. 

We surveyed the legal needs of poor citizens in 1987, a first­
in-the-nation study that I chaired, and again in 2002. We fowtd 
that the occurrence of civil legal problems among the poor 
increased signi6canuy over that period. By 2002, at least 53 pe.r­
ce,11 of the poor households in the state had at least one unmet 
civil legal need, and only LJ percent of those households 
obtained legal help to resolve those problems. 

Similar studies were conducted dur ing the last four years in 
six other states. Each survey produced similarly cLismal statistics. 

The 2000 Census found a nearly six percent increase iJJ pover­
ty in the U.S., with more than 35 million people living below the 



po,~ny 1hreshold. The numb« of people in need is incn,~ing 
while the resource to provide hclp ""' shrinking. 

Despite our bc3t efforts, we have not m•dc signiJican1 $lrldes 
to serve the leg:tl needs of those whom poverty drags down nnd 
keeps down. 

The principol nationttl funding source for nil our local legal 
aid programs is th~ federal Legal ~rv ices Col'porntion-n pro• 
gram crcn1ed by President Rkhard Nixon in 1974. This progrnm 
hns never been given odcqunte resources to do its job. 

The I.SC reached Its highest, but still inadequate, fundlng level 
in 1995 with• $415 million •ppropriation. But opponent< whit­
lied tha1 amount down, and I.SC now only rettives S331 million. 
If the I.SC •ppropnation ruid not increased, but had merely kq,t 
up with inlbtion since 1995. the I.SC wonld now be receiving 
$490 million. So"~°'" sc,, how far behind it 1w f.tllen. 

President Bu,h 1w b«n suppor!M of the Legal 5(:rvicc:s 
Corporation, and we""' gmteful for thaL But on the whole, ond 
over the years, our politicol leadcrs have not fouod a woy 10 pm 
aside their differences ond provide adequate resources 10 

respond 10 the desperate need of the poor for legal help. We 
must all join togrther to seek an •dequate appropriation for 
I.SC. 

Our courts hove rccogniud that an indlgetll c•ught up in the 
crimln•I justice system-constitutio nnlly- must be provided a 
lowycr before he or she may be imprisoned behind bars of ,1ed. 
llut the same courts have nol yc1 grasped thal n lawyer is oftcD 
necessary for an indigent 10 ovoid lifelong imprisonment by the 
>hockles of poverty or discrimination. 

Ju 1962, the U.S. Supreme Coun decidrd OidttJ11 YS. Wainwright, 
the case thnt created a right to counsel for those facing criminal 
inoarcerarion. But, 43 yc,rs •fier Cid,011, we do not provide such a 
rig)ll for poor people facing equ.tlly serious civil 1'8,11 
proolnns-problcms that impriM>n them in PQ''M)' ;and prevent 
tl1ern from becoming producuvt mtmbm of socii:ty. 

Our laws and jurisprudence Lag far ~Jund that of other 
Western nations in this regard. The constitutions of the 

(O,rrti1111etf Ott page 186) 

Congratulations and thanks to Milton Moss, who recently 
retired from his position as assistant general couilSel for the Alabama State Bar. Milton provided 
ethics counsel to Alabama lawyers, and inves1ig.1ted and prosecuted bar complaints for 14 years. The 
lawyers of Alabama owe a debt of gratitude to Milton for his conscientious commitment to our pro­
fession by his service in the Office of General Counsel. Milton retires to his hobbies of flying and 
hunting, and will be sorely missed as a valuable and devoted member of our staff'. 

Mnry nnd Milton Moss and son Chris enjoy barbecue and all the trimmings 
.u the Smokcht>u>e BBQ restaurant in Millbrook. 

Milt cautiously open$ one of nis 
rcti.emcnt gifts during his "going-away" 
pnrty Mnrch J 1st. 
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Ncthcl'l11nds, Italy and South Africa. ll'I nnmc only scvcrnl. 
exrlici1ly rccogniu: a right 10 coun$<I for 1hc indigent in dvi.l 
cases when substantial inju,ticc would otherwise rcsulL 

In uddi1ion, beginning in the l•tc 1800s. most other w .. tern 
n•tions rccogniud some form of right 10 counsel in civil al$<$ 

through lcgWation or court decisions. 
When one compares our c:xl'fflditurc of public resources 10 

address the legal needs of the poor m the United States with sys­
tem! in place in other Wes1<rn, Industrialized natfons, we come 
up .orc ly focking. 

Cnllforni,, Ap~ ls Court Justice Earl h>hmon has conducted 
extensive studies oflcgnl aid sys1c111s l111er11111ionally. He conclud­
ed th~, '11' of 1999 the leas, gc11,ro11s orher 
indumial democrncies (France and Gern1.1ny) 

I believe that I.he time has come 10 extend Ilic wisdom, the 
humanity, Ilic rntionalc ond 1he imperative of Gideon v. 
\Vni11wrigl11 to those who 11« the most vulnerable in our society. 

No oru, in our notion should hnve 1.0 go uowisted in10 coun 
when the integrity of his or her fumily is at st3kt,, when he or she 
and their children may be thrown ou1 of their home, when they 
may suffer other grievous harm at the hands of a $}'$1tm th.lt 
they cannot navigate or c,•cn understand on their own. 

The following passage from• 2003 Maryl1111d Appeals Court 
decision involving a child custody dispute, Frase v. Baru/iart, 
sums ii up pretty wdl. In hi> concurring opin ion JuSlitc Cathell 
SBid 11\is: 

spent :?.S rimes more of their gro» n>11on.il 
product than the United States did in smiing 
the civil legal needs of lower income popula­
uons; England spent l 7 times mo« of its 
GNP tl1an t.hc U.S. ro provide access to justicr 
for its poorer ~pie. The ABA is currcmly 
conduct.ins research to bring tliesc figures up 
to dntc, bu1 ll1erc is no reason to believe there 
has been much improvement. 

3ucl1 critical} 
While I certoinly cm not speak for the 
individual Judges of this Coun, 11 is my 
bdid that there is no judge on this Court 
that bclicYcs in his or her heart or mmd. 
that JUSIICc I! equJ! bc,twcen the poor and 
the rkh-l'Vtn in the tradition-hallowed 
halls of our appcllo1e couns. Each of us 
knows, I believe, 1hai an un-rcprcscnted 
pare111 Involved in the appellate process in 
resptcl 10 custody, visitation, or p.,rcnlal 
tcnninatlon i,sues, when opposed by com­
pe1cnt counsel for the opposing porly 
(sometimes opposed by an organ of the 
Sl•te with its legions of lawyers}, is nor­
mally no1 •fTordc:d the eq~ prottction of 
the 13ws, i.t., an equal access 10 justice 10 
which all d1izens are entitled. 

i111porta11t 

According to Justice Johnson. if 1he U.S. 
were to match 1he French/German approach, 
we would be spending about S 1.6 billion 
onnu.lly on legal sen~ces for the poor. if we 
followed 1hc lead of Tony Jlla1i, 1,,o,·cmrocnt, 
we would be spending about $IO billion dol­
lars anmmlly on legal servicu for I he poor. 

assista11ce 
-;houJd 11ot b 

l believe lhJt Lbc time has con1e for us LO 
rccogniu,, finally. tll31 a poor person, whether 
focinN cilher a serious criminal or civil mat· 
Lcr, must hnve access to counscl ff 1hn1 person 
is 10 rtcdvc Justiu . 

11easured ou 
by tl1e 

teas1)0011f't1l. Equol access to justice for all in Arncr!cu l.s 
an unsung nationol priority, one that should 
now fan.Illy be given rightful attention and 
action by the Administration :and Congr<$S. 

I.ct me be clear-I am nol t;a!king about pro•idiog a l•wycr in 
every situ.lion where a poor person bc,liC\'CS he or she has b«n 
aggrlC'\"N. But, in matters where a roor person's family, suste­
nance, health or housing arc thr.-atcncd by a lcg•I problem, our 
sy51cm o(j us1icc should provide 1hc necessary legal assistance. 

Such criliClllly importanL nssistnnce should not bt measured 
out by the 1easpoonful. ii should 1101 be subject lo long wniling 
lists, limited cnpacity and narrow legnl nicl priority lists. ll 
should be ,wrulable 10 all who qualify. 

Ytf, there arc significant com a11achcd to • justicr system th•t 
truly provides legal help to a poor person who faces a serious 
problem. And, ya, we are in the miwl of a muggling «onomy. 
not yet (ully rccoVCTed. 

Jlu1 e,'cn in times of a slrugglmg C'Ctlnomy, administrnuons 111 

Washington seek congressional funding in the billions of dollars 
for oLhcr national prioritfos, and Congress sets priorities for the 
nation In ils budget decisions. 
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I conclude my ttm.ttlu by nuiking two requests of you: 

First, please help me in the next two years in leading• 
resurgence of pro bo110 and public service by America's 
lawyers-in leading n Rc,wissn11cc of Idealism in our pro• 
fession. You will l\car more nbou, this from me in the 
coming months. 

And second, I ask you to Join me in expanding the rt3ch 
of Giilto11, so that the eloquent promise of"l:Jj11nl JustiCt 
Under c.aw· is a promist 1h~1 linally is kepi for the poorest 
and the mOSI vulncr•blc among us. 

Th:tnk you for your kind a11c111ion this C\'cning. And, thank 
you for nil that you :tnd the Alobama Law Foundatfon do to 
serve our profession nnd lhc public. • 
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ALABAMA STATE BAR 

The Alabam a State Bar is pleased to make availab le 
to individual att orn eys, firms and bar associations. 

at cost only, a series of brochur es on a variety of 
legal topics of inter est to the general public. 

Below is a current listing of public information brochures available 
for distribution by bar members and local bar associations. 

To Serve the Public $10.00 per 100 
... Highlights and details of bar public service programs from the 
TO SERVE THE PUBLIC video presentation. 

$10.00 per 100 
... Information on the opportunities and challenges of a law career today. 

Lawyers and Legal Fees $10.00 per 100 
... A summary of basic legal procedures and common legal questions 
of the general public. 

Last Will & Testament $10.00 per 100 
... Aspects of estate planning and the importance of having a will. 

Legal Aspects of Divorce $10.00 per 100 
... Offers options and choices involved in divorce. 

Qty _ $ __ 

Qty_$ __ 

Qty_$ _ _ 

Qty_$ __ 

Co11s11111er Fi11a11ce/"Buyi11g 011 Time" $10.00 per 100 Qty __ $ __ _ 
... Outlines important considerations and provides advice on financial matters. 

Mediation/Resolving Disputes $10.00 per 100 Qty __ $ __ _ 
... An overview of the mediation process in question-and-answer form. 

Arbitratio11 Agreements $10.00 per 100 Qty __ $ __ _ 
... Answers questions about arbitration from the co.nsumer's perspective. 

Adva11ce Health Care Directives $10.00 per 100 Qty __ $ __ _ 
... Complete, easy to understand information about health directives in Alabama. 

ACRYLIC BROCHURE STAND $ S.OOEACH Qty_$ __ 
... rndividual stand imprinted with attorney , firm or bar association name 
for use at brocbm·e distribution points. One stand per brochure is recommended. 
Name to imprint on stand: --------------------------1\ifailing Address: _______ _ ____________________ _ 

$ 5.00 Shipping & Handling 

TOTAL $ ___ _ 

Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR 
ror the amount listed on U,e TOTAL line and forward it with this order form to: 

Susan Andres, Director or Communications, Alabama State Bar, P.O. Box 671, Montgomery, AL 36101 
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-
Your Partner Needs Help 
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T he Alabama Lawyer Assistancc 
Program (Al.AP) has come a long 
way sincc It wus first implementm 

in 1998. Often, we arc .ul<cd to present pro• 
grams to load tr.It a.ssoci:ltions .Ul<I various 
law schools throughout tht 5111te. and tht 
bw students= frequently surprised at the 
services AlAP olT= Mlllly """" have 
thought about the possibility of tver work­
ing witb an irnpaired colleag11c and, there­
fore, the subject itself gives ris<e to many 
questions. What do you do if y<>u have just 
found out )'QUr partner has a drug/3.lcohol 
problem or Is ,uffcring from depression? 
How do )-OU get help? Wlut an, your ethi· 
cal and legal ~n sibUitits? Bcforr these 
questions arc answmd, lct's look 31 tht 
=lily of impairment in the legal commu­
nity. In 2002, the Subsrance Abuse and 
Mental Health Scrvia,s Administration 
estimated that 9.4 percent of Americans 
age 12 and older could be dassificd as sub· 

otnncc abusers or subswncc dependent. 
According to the American Bar Ass«ia t ion 
(ABA), the corresponding figure for 
bwyet1 tn.l)' be nrarly double,- 15 to 18 
pc,runL 

The fuel tlut a la,~r, sometime m 
hWhcr arccr, will know, practice with or 
be• lawyt"t suffering from addiction or 
depression. is quite high. The number of 
all, to Al.AP has risen significantly over 
the years as members gain more lnsight 
and understnnding about these problem, 
and the resources Al.AP offers. The $.1mc 
Jymm1ia that •rue when a family mcm· 
ber Is impaired also arise in• firm when 
a partner Is impaired. The impaired 
lawin b«omes the focus of the firm's 
attention. When they arrive for work, 
bow th•y ac,, how they look. bow tl1cy 
smell. thdr work product, th<ir btlling, 
and their appropriateness aU become 
matters or concern. 



Most law finns 3,e aware of me civil 
liability assocfat<d wirh an impaired !inn 
mffllbu who is unablt to follow through 
will! mcir rcspontlbilitics and di•nt 
nffib . Law finns can suffer sig11ifican1 
6nanc:iru loss through malproctace judg­
ments. loss of di~onm11ed clients and 
loss of future clknt• due to word of 
mouth. l.Jwycrs themselves art reluctant 
10 rcpurr an i111pnired colleague. Mwy 
shy uwoy fro1111hcir ethical obligation for 
emotional or personal reasons. Many do 
not want to get inv()lvcd, wbkh, i,1 turn, 
only ennble:s rhc dlscm 10 progress, ond 
mort opportunhics ariSI! for misconduct 
md unethical bthovior. The ABA issutd 
a formal ethics opinion (03-129), entitl<d 
"Obhgauum w11h Rcsp«t to • Mentally 
lmpair<d Lawyer in the Firm."which 
analyz"" the ethical rupomibilities o( 

partnrn to toke r=nable stq,s 10 

assure that me impairment the lawyer 
suffers will not rt'l<uh ln o viobrion of 
cthic:sl rules, nnd 10 report crhical viola­
tions con1111hLCd by the impaired lowycr. 
I encourage all lnw r, rm 111anagcment to 
know the signs,l,ymp1oms of impair­
mcot, with the ""'" significant being 
change. Changes in behavior con include 
increased nbSl!111ecism, inability to get 
.Jong with co-worktts. change in job 
perfonn.mee, substMdard work. com­
plainu from d1m1s, missed court dates, 
and changes in physical •ppearancc. 
Adopl firm office policies •nd proc:<dures 
for de-allng with olcohoVdrug and other 
mental hc~lh lllncsSC$. Fducatc person­
nel. When co-workers know about the 
signs and sym1iroms of these iUncsscs, 
the ch•nccs of CUl'ly ide1111fication, and 
recovery, risc si~nificnntly. Remember, 
!his is 1101 n mornl i,m,c. These arc nor 
bad peopk. 'L11ey .,re sick and they need 
your hclp •nd your involvcmcm. Lnwyers 
hclp people every d.,y prcparc for the 
fu1ure, the uncxpcct<d and orhet contin­
gencies of life. Adopting policies and 

procedures (or handling these issues in 
)'OUr bw finn will drama1ically dccrea.se 
the stress and btuer enable the firm to 
cope when the siruntion arises. It is \'cry 
difficult confron1ing impaired partners 
and monitoring their =very. 

ALAI' can J5Sist firms in de,·cloping 
policies and procedures rcg;irding these 
situa1ions ,u,d c.u1 al,;o help in morti1or­
ing and developing hnck-10-work con­
Lracts. Doing 1101hing, however, can lead 
10 civil liability for the firm and discipli­
nary exposure for other p.artners. 

Due in Luge part to the commitmcot 
me Alabama S1.11c Bar ba., ln serving the 
public and the enormOU5 voluntect base 
of the L;awym I lclping l.awym 
Commiuec, the Alabama lawyer 
Assist.nee Prognm is helping b~ 
every day. r«o>et .ind rtturn 10 the prac­
tice oflaw. 

You con ~t uwol1'td by calling our direct 
contidrntial line. For more information. 
visi1 w,,o,,.n/nlinr.org. or 10 schedule a finn 
prcsc11~11io11, mil nl (334) 834-7576. • 
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T he ph=c "decpcrung insolvency" 
ha. bc,coinc common in the bank­
ruptcy bar's vocabulary o,·er the 

p~l ~ral )·c.m. The d<q><ning iruol­
,..,ncy theory u b3«d on the assumption 
that p1olo11ging • fin•nci•ll)' troubled 
corpora11on's opcrot ions moy increas<, ii. 
insolvency and thereby fonher dtpkle 
the vuluc ur the corpomtion. 

Allcgnliono or d<.'<pcmng insolvency 
•re mo,1 commonly brought by bank­
ruptcy trustees appointed in chapter 7 
und 11 bankruptcy cases, creditors' com­
mit!= oppoimcd in chapter 11 =, 
and l!US~ formed pursu.u11 to a corpo· 
rJle debtor's confirmed chapter 11 plan 
of reorpnil•Uon or liquidation. The 
bJnkrupt corpor•lion's oOiars, din,ctors 
and Jffili•ted companits typically iln: the 
t.>rgcts of thc>e cbnn-. how"'=• the 
bankrupt corponition's fonocr account­
ants. audnors. Jtlorneys. im'CSI.Dlcnt 
bankers, and its banks ond lenders arc 
also routinely namtd as defendants in 
deepening Insolvency lawsuits. 

While rt,,a ,ldvonced as a theory of 
damng<>, dc.'<pcnlng insolvency recently 

has wen on • life o( its own in the wake 
of several (tdcr~I court dtcisions finding 
that oo indcpcndcm cause of action for 
d<q)<'ning insol,·cncy exists under some 
state bl¥$. Oflidal Comm. of Unsmirr:d 
Cn:,1/tort It R.I'. IA!frrry ~ Co., /nc., 267 
F.3d 340 (3d Cir. 2001) (applying 
Pennsylv;iniJ law); /11 rr Exide ·n,,:1,., Inc., 
299 S.R. 732 (ll•nkr. 0. Del. 2003) 
(applying Oelnwnre law): /11 re H11ild11<1, 
/11c., 200~ WL 153,1296 (llankt. M.O. 
N.C .. June 16, 200•1) (applying North 
Carolin• l,,w); /11 rt U11ifi 
Co1111111111ia11io,,s, for., J 17 ll.R. 13 (D. 
M:1$$. 200.1); /11 r, Compmtr P1rrso1w/i1ies 
Sy,.. luc.. 2003 WI. 22844863 (Bankt. 
E.O. P.,., Nov. 18, 2003) (applying 
Pcnnsyh·•nrA bw); itt also MCA Fin. 
Cu,p. , •. Gram T/1amta11, LLP., 687 N.W. 
?d. 8S0 (Mich. Ct App. 2004) ("Courts 
have necogniud (deepening insolvency) 
as a viable theory of liability on which to 
ba~ •n attion for h~rnl llgainst a corpo­
rot.ion."). Other courts, ho"•cvert have 
reject<d dcc1,ening insolvency as an inde­
pendent 101'1 or even os ., damages Lheo­
ry. /11 re Glubnl Scrv. Grn111, L/,C, 3 15 B.R. 



451 (Bankr. S.D.N.Y. 2004) (no cause of 
action for deepening insolvency w1der 
New York law); Coro/es v. Sabey, 79 P.3d 
974 (U1ah Ct. App. 2003) (rejecting deep­
c11ing insolvency as cause of action or 
damages theory under Utah law). 

No court has considered whether deep­
ening insolvency is a cognizable cause of 
action or a viable measure of damages 
under Alabama law. This article surveys 
the development in other jurisdictions of 
the deepening insolvency theory and its 
potential application by Alabama courts. 

Deepening 
Insolvency as 
A Theoryof 
Damages 

The deepening insolvency theory was 
first advanced in the 1980s by statutory 
liquidators of insurance companies. who 

sought 10 recover damages against the 
defunct insurance companies' officer and 
directors for conduct that rendered their 
con1panies more deeply insolvent. 
Schacl,t v. Brown, 711 P.2d 1343 (7th Cir.) 
(en bane), cert. denied, 104 S.Ct. 508 
( 1983); Corcorn11 v. Fra11k B. Hall & Co., 
Jue., S45 N.Y.S.2d 278,283 (N.Y. App. 
Div. 1989). Defendants roulinely chal­
lenged the liquidators' standing lo bring 
1 hese claims. They argued that, while 
creditors or o,vncrs of an insolvent i.nsu.r­
ancc company might be injured by the 
company becoming more insolvent, the 
iJlSolvent insurance company itself sus· 
tains no damage by the worsening of its 
financial condition. Courts rejected these 
arguments, finding that a corporation 
could be damaged uniquely by its deep­
ened insolvency through its increased 
exposure 10 creditor liability. Scl,acht, 71 I 
F.2d at 1343. They dismissed the notion 
that the prolongation of a corporalion's 
life beyond insolvency is automaticaUy to 
be considered a benefit to the corpora­
tion's interests. As one courl observed. 
"(aj corporation is not a biological entity 

for which it can be presumed that any act 
v1hich extends its existence is beneficial 
to ;t." f,r re InvestQr's .Funding Corp., 523 
F. Supp. 533. 541 (S.D.N.Y. 1980). 

The deepening insolvency theory even­
tually spread to the bankruptcy courts. 
Numerous bankruptcy trus1ces and credi­
tors' committees claimed damages against 
a debtor's officers, directors aDd outside 
advisors for wrongful conduct that caused 
thcir companies 10 deteriorate to the 
point where bankruptcy was unavoidable. 
At first, these efforts met with mixed 
results. Defendants argued that any injury 
caused by an insolvent corporation 
becoming more insolvent was sustained 
not by the corporation itself, but by the 
corporation1s shareholders or creditors. 
Because a bankruptcy trustee may pursue 
only tl,ose claims belonging to the bank­
rupt corporation and lacks standing to 
pursue claims belonging ro the corpora­
lion's shareholders and creditors, delen­
dants argued that a trustee could not 
assert a dai1n for deepening insolvency 
damages because the corporate entity had 
not been damaged Some courts agreed 
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wllh lhesc argumcnlS and dismissed the 
plointiffs' deepening lnsc>IV<'llcy claims. 
Ftl1ma,1 , •. Pnultmial 8t1£/1< ~. 122 B.R. 
466 (S.D. Fla. 1990}; Holla11d v. Artlrur 
A111lrnt11 6-Co.. S71 N.E.2d m 
(nt.App.CL 1991). Othrr courU ruled to 
the comrary. finding th~t • legitimate cor­
porate entity• could be harmed by wrong­
ful •ctions that prolonged 1he corpora­
tion's cxis1.ence and lhrreby caused ii 10 
assume nddition,11, unmanageable debt 
which ii otherwise would not have 
incurred. /11 re Go11/m11 Holdi11gs, /uc., 165 
B.R. to,1 (l!.D. N.Y. 1994); Al/art/ v. Artlwr 
J\11dtrsc11 6- Co., 924 F.Supp. 488 (S.D.N.Y. 
1996); Hm1110,-.,, Corp. of Am. v. Bl"<lmu, 
211 B.R. 8'19 (M.O. l,.11. 1997); /11 re 
Wn/11111 I..Lnsmg Co., Jnr., 1999 WL n9267 
(E.D. Pa., Sept. 8. 1999); Smith v. Anricrso, 
LLP., 17S F.Supp.2d IISO(D.Ariz.2001): 
B00ld1111d of M11111c v. Bolc,-r, Ntwman & 
Nu)"Q, LU:. 271 F.SUpp.ld 324 (D. Mc. 
2003): Marion ,: ro1. /11c., 2004 WL 
1175740 (ll.D. Pa., Moy 27, 2004): Gai11 
Offehore Mnswr F1111d, Ltd. 1•. Hawkins, 
2004 WL2'196142 (N.O. C,I .. Nov. 5, 
2004); /11 re Agr/Bioli:c/1, /11r., __ B.R. 
~ 2004 WI, 3080321 (D. Nev., Dec 8, 
2004): /u re unlll l11vestme111 Corp., 168 
B.R. I (B,10kr. O.D.C. 1993); Jr, re 
Vc111lso11tl,, /11r,, 2003 WL 22399581 
(Bankr. M.D.N.C., Oct. 10, 2003). 

Deepening 
Insolvency as an 
Independent 
Tort Claim 

RecenLly, sevcrnl courts hove opined 
1hal deepening Insolvency is not simply n 
theory of dnm•sC$, bu1 rather an inde­
pcnden1 1ort dnim Laf/<rty. 267 F.3d at 
340: E.rldt, 299 8.R. di 732; Build,w, 
2004 WL 1534296: Comrmer 
P<N01111litia. 2003 WL 22844863: Corp. 
Avia1ion Co11«ptJ. Inc. 1: Mu/tr-Service 
Avuirion ui,p., 2004 WL 1900001 (E.D. 
P .... Aug. 25, 2004). The most significant 
of these ca.es arc the Third Circuit C.ourt 
of Appeal$' decision in Lafferty and the 
Uni1ed S1.11cs Bankruptcy Court for the 
Dist ric1 of DeJ.warc's opinion in Exide. 

In Lt1!fcl'ly, 1wo corpor:nions filed for 
chap1cr I I bankruplcy aAer the collapse 

192 MAY 2005 

The acceptance 

of deepening 

insolvency as 

a separate cause 

of actio11 is far 

fron1 universal. 

of 1herr "Pon,j <elmne."Thc bankruptcy 
court appointed • committee to represent 
the inl<l'C$t!I of gcncnl a«litors in the 
b:inkruptcy case. The credi1ors' cnmmil­
tcc tikd ,uh alleging, among other 
thmg.,, th,1 1hc corporations' outside 
counsel, ,1<cou111ing firm and independ­
ent underwriter. C,I< h fr.iudu!entJy 
induced 1hc corponllions lo issue debt 
securhle$, 1hercby deepening IJ1e compa· 
nics' insolvency and forcing them into 
bankru)'lcy, 

Among 1he d3lm> ad\'ana,d by the 
crtdilors' cornnuucc •= • claim for 
decpcrung lruoh·rncy Avinst lhe dd>tor 
corpomlo,u' former pro(<$$ionah. Th" 
pbintiffs argued th.i the owsidc pmfcs· 
sionat. w"rc liable because o(thdr partic-
1pa1ion in .; fr,udulcnt scheme that 
wrongfully expanded the corpofations' 
debt out of proponion 10th• corpora· 
lions' abUi1y 10 repJy, uh inmdy forcing 
them 10 me for b,rnkrup1cy. The outside 
professionals nsscrlcd thot lhe commit· 
tct's claims should be dismissed due to, 
among othrr thins,, the absence of any 
injury 10 1hc debior corpor.i1ions from 
the alleged misconduc1 and the lack of 
any cogniublc d••m for dtcp<ning insol­
•-cncy under apphuble Pcrmsyh-ania law. 
The ddendonu con1ended 1h31, while ccr-
1.1,n ettdnors •nd m,-..1ors may h»-c 
been harmed by lhc ckb1ors' worsened 
tinancial plight, the debtors themselves 
did not su,111111 any inJury by thar 
becoming incrca>lngly lnsolvcnL The 
defendan1s urgued lhnt. because the com­
mince was ou1horl1.t'<I by ll1c bankruptcy 
court only lo prosecute claims belonging 
10 tJ1,: dcb1or c<1rporat ions, tl1c corumitlee 

lacked Sll111ding lo purwc the dctpcmng 
insolvency claim$. 

On appeal, 1he Tomi Circuit C.ourt or 
Appcat. reJccted the dcfrnd.inu ' argu­
mcni tha1 the committee was attmipting 
simply 10 TCCOV<T for IOJuriCS lO the 
debtors' crcduors. Rather, 1he C.oun 
ruled tlw the committee had standing 10 
Sttk re,;overy on behalf of the debtor 
corporali<1n< 1hcmselves. The Court 
fou11CI thnt, even when n corporal ion is 
insolvent, ii$ property 111ay bavc value 
and 1hc fr:111dulcn1 ond concealed incur­
rcncc or debt can Jamngc 1h01 v.1lue. To 
1he cxteni 1hai bankruptcy is not already 
n ccnaimy, 1he incurrencc of additional 
debt citn pusb 1he corporation into 
bankruplC)', 1hus cousmg the corpora· 
uon to incur additional lqµl .llld admin­
istram~ e.rpc11$C$, The L,.1/futy C.ourt 
further found th•• deepening insoh-..icy 
can oniurc • corpora1ion by undermining 
the corporauon's rcl.itionships wnh its 
cus1omer$, vendor$ and employees, 
rcsuhing in the lt1~ or business and the 
depletion und demorallzo1ion orits work 
force. 

The Third Circui1 thco coosidm-d 
1vht1her deepening insolvency was n valid 
theory that gave ri.le 10 a cognizable 
injury under Pcnn,ylvania IJw. "!be 
Laf!my Coun acknowledged tliat no 
Penn~ylvania cour1 previously had 
•ddrrss<:d the 1,suc; however. the C.ourt 
opined thit, whcr• d .. pcmng tnsoh·cncy 
caus.!S d•mage 10 corporatr property, the 
PcnnsylvJn1~ Supmne Coun likely 
would rc,;ogni1e a Qusc of action for 
that injury io order to provide an appro­
pria1e ttmcdy. In Jupport of ii:s ruling. 
the Third Circuit died the soundness of 
th• deepening insolvency theory. its 
growing ncctpmnce among courts across 
the couniry anti the rcmedinl theme in 
l'ennsylvilnia law. Wltlle the Lafferty 
Court found 1h11 deepening insolvency 
was• cogniuible mdcpendent daim that 
the crednors co111m111ce had ,t,nding to 
pursue, 1he C',nun ultimately dismissed 
the commmtt's dauru on in rarl Jdiao 
grounds b«.tusc of 1he unclean hands of 
the debior corporauons. on whose behalf 
the lihg;nion w,u broughV 

The bankruplcy court in Exitk similarly 
found 1h,1t dccpcnmg m,olvency WJ.S • 

vfoblc cause of •clion under Delaware 
low. In rhul Clise. the creditors' committee 

(Co11ti1111ed 011 page 194) 
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filed suit against various financial institu­
tions that loaned money to the debtor 
corporations before bankruptcy. The 
committee alleged that E.<ide's lenders 
had exercised LLndue control over the 
debtor corporations which, though bene­
ficial to the lenders, caused the debtors to 
suffer massive losses and become more 
deeply insolvent, costing other creditors 
substan tial value. 

Exidc's lenders moved 10 dismiss the 
lawsuit, arguing I.hat deepening insolven­
cy was not a viable cause of action under 
Delaware law. The bankruptcy court 
acknowledged thut ll,e Delaware 
Supreme Court had nol yet addressed 
whethe r one could assert a Cort clai.Jn for 
deepening insolvency un der that state's 
laws. Thus. like the Third Circuit io 

basis for asserring a breach of fiduciary 
duty claim against a debtor corporation's 
officers and directors. For example, in In 
re Unifi Couuuunir.atiotlS, Inc:., a 
Massachusetts bankruptcy COUrl round 
ll,at I.he allegations in a creditors' com­
miuee's complaint tl1a1 members of the 
debtor's board had wrongfully prolonged 
th e co rporation 's e.xist eucc an d caused it 
10 become more insolvent, were sufficient 
to state a clafo1 for injury to the debtor 
corpo rat ion as d istinct froa, its creditors. 

The acceptance of decpeni11g insolven­
cy as a separate cause of action is far 
from universal. Several judges have flatly 
rejected efforts lo elevate deepening 
in solvency to the stalUs of an independ­
ent 10n. Last year, a New York bankrupt· 
cy court declined 10 foUow Lafferty and 

. -

,;, .I.he ilcfcndant_ C(?nCealeJ·the dcteriora_tion of ~lt_e'com-pa;~fs_,. 
:financial·cundition, 'thereby artificially prolongiilg.itii life ..• 

- . -

- - -- - -- - =--= - ... 

, , .•. the 'con1pany.suffcrc<ll1.a_tm .': 
""• . distinct from ·that suffered .b~· .it_s crecl.i_tqrs. ;-. ; 1 

' 

... the con1pany'sinsolvc1Ky,vas increased by tbeirn .. -urre11cc 
of additional lial;>ilityor lhe dis,sipation•of~s¥1;;; .. ) 

- . - - . ..u 

Lafferty, the Exide bankruptcy court was 
compelled to predict how the state's 
higbcst court would resolve the issue if 
confronted by i1_ Following Lafferty, the 
Exide bankruptcy court concluded that 
the Delaware Supreme Court would rec­
ognize a claim for deepening insolvency 
when corporate property had been dam­
aged. Findi ng the deepening insolvency 
claim 10 be properly pied, the Exid,· 
bankru ptcy court denied the defendants' 
motion to clisJniss the cla.im. 

01.hcr courts bavc foUowed the Lafferty 
and Exide opinions. In In re .IJ11ild11e1, luc., 
a bankruptcy court refused 10 dismiss a 
deepening insolvency claim brought 
under North Caroli.oa Jaw against the 
debtor corporation's officers and di rec­
tors. In oilier cases, courts have indicated 
that deepening insolvency, if not a wholly 
distinct tort claim. constitutes a viable 
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Exide and ruled U1at, under New York 
Jaw, there was no independent cause of 
action for deepening insolvency. la /11 re 
Clab11/ Service Croup LLC, 315 Jl.R. 451 
(Bankr. S.D. N.Y. 2004), a chapter 7 
bankruptcy trustee filed suit on a deep­
ening insolvency theory against ll,c 
debtor corporation's bank and other 
insiders of the company. The chapter 7 
trustee alleged that I.he defendants artifi­
cially prolonged the bankrupt company's 
existence through the making or various 
loans which the defendan ts knew or 
should have known the company would 
be unable to repay. lly prolonging the 
company's life, the trustee argued th31 
the company became more deeply in 
debt, thus reducing any potentfal recov­
ery for 1he company's creditors. 

Ruling upon ll,e defendan~· motion 10 
dismiss, I.he Global Service court declined 

to 611d that deepening insolvency was an 
independent cause of action under New 
York law. The bankruptcy court surmis.•d 
I.hat if a New York state court considered 
the issue, that court wquld rule that no 
such cause of action existed under state 
law. The dccperung insolvency tl1eory, the 
Globnl Service court concluded, was fun­
damentally Oawed as it was based on a 
f.mlty premise, "that the managers of an 
insolvent liml1cd liability company are 
under an absolute duty to liquidate the 
company and that anyone who knowiJ>g­
ly extends credit to the insolvent compa­
ny breacl,es an independent duty in the 
nalllre of aiding and abetting 1he man­
agers' wrongdoing." Id. at 459. To the 
contrary, I.he courl wrote, there is no 
duty under American law to shut down 
and liquidate an insolvent corporat ion. 

Indeed, tbe Global Service court noted 
chapter l I of the Bankruptcy Code is 
founded upon the principle that a busi­
llCSS may be worth more to everyone if it 
is continued lo be operated rather than 
immediately liquidatecl. Fiduciaries of an 
insolvent con1pauy, therefore, may con­
tinue to operate the company without 
liability if their decision 10 do so is pro­
tected by with the business Judgment 
rule. Under the business judgme111 rule, a 
manager's negligent decision to operate 
an insohrent bus iness docs not give rise 
10 liability for breach or fiduciary duties 
or for deepening insolvency, so long as 
the decision was made iJ, good faith and 
will1out l'mudulent intcm. The Globnl 
Service court t.hen ruled that the plaintiff 
had fuiled to plead fucts sufficient to siate 
a valid bread, of fiduciary duly claim 
and, thus, dismissed the claim-

The Global Service court is not alone in 
holding I.hat deepening insolvency claims 
should be considered simply as breach o( 
fiduciary duty claims (or claims for aid­
ing and abetting I.he breach or a fiduciary 
duty, where the defendant is nol itself a 
fiduciary) and not as independent causes 
of action. Other courts faced "lith deep­
ening insolvency claims have treated 
them like standard bread, of fiduciary 
duty claims. Sec Ra/,/ v. JJrmde, 316 Jl.R. 
127 (S.D.N.Y. 2004) (treating deepening 
insolvency claim os claim for breach of 
fiduciary duty); ltr re RSL COM PRIME­
CALL, Inc., 2003 WL 22989669 (Bankr. 
S.D.N.Y., Dec. I l. 2003) (same); Slrarp v. 
H111vki11s. 2004 WL2792 12l (N.D. Cal., 
June 8, 2004) (deepening insolvency 



claim pied by plait11iff alternatively as 
b=ch of fiduciary du1y cl•1m). 

Elements of 
The Deepening 
Insolvency Tort 

Though several coun.s have recognized 
an independent rn,ue of action for deep­
ening inwlvcncy, none of tliesc dcdsioru 
involves 1he ac1u11l li1igation of a claim. 
Therefore, the decisions lrave unanswered 
how a plafo1iff may prow its deepening 
iruolvmcy claim :ind what the cl=ents 
o( 1 he 1or1 may be. ln particular, the 
courts arc unclear whether ont must find 
the existence of a duty owed by the defen 
d.in1 10 the pl.iintifT JS a prtdicau., to ~ 
dtcpcning Insolvency claim. In /.,affmy. 
the Third Circuit held that deepening 
insolvency occurs where ( l ) corporate 
property is injured (2) through 1he fruud­
ulent or cona-Jlcd expansion of corpcmne 
debt and prolonga1ion of corporate life. 
No mention of ;a breach,<! duty-fiduciary, 
contractuol or <llberwis..'-i, mentioned. 
Laffmy, 267 f.Jd at 349-51. Tht Global 
Service court, ho\~cver, wrote th.1t one 
Sttkmg to r<eover for decptning tnwl · 
vcncy "mu,r show 1h01 the defendant pro­
longed the company's life m brttrch of 11 

$1Cpamte d11ty, or committed an .ic1ionnble 
tort that contributed lo the continued 
operation of a corporation ~nd its 
lncre,I.S<'d debt." Global Service, 316 B.ll at 
·158 (tmph11sis added). 

One commentator bas ohservcd that 
while the rnse law does oot sp,,U out 
clearly the clements of• dctpcning insol­
vency claim, three factors are commonly 
n•aluaicd: (I) whether the defendant 
concealed the deterioration of the com­
pany'$ financial condition, thereby amli­
dnlly prolonging its life; (2) whether the 
comp•ny suffered b.tnn dl.ninct from 
that suffered by its creditors: aod (3) 
whether the company's inSQlvcncy was 
increased by the incurrence of addition.u 
li,1bm1y or the dissipation or asset!, or 
otherwise re•lizablc value wJ, thereby 
Ion. Mette JI. Kurt h, The s,,,,.,1, for 
Acco11111t1bilit10 17,t Entrrgtnrt of 
"Deepc1ning l11solv'l!11cy" as,,,, J11dcpeudr111 
Ct111.St' of Action, 9 M'DltfW'S l!ANl(R. 
LJ 11G. RfY. 6 (Aug. 27, 2004), 

Alabama 
Courts and 
Deepening 
Insolvency 

The viability of dctpming insolve11cy 
.,s a legal I hcory ,s determined by state 
law. There is no decision by ao Alabama 
court regarding whether deepening insol­
vency is Vllhd in our Sia.le.., either a 
damages theory or an independent cause 
or action. ln the •bsencc or Alabama case 
l•w on a SlijtC bw issue,judgcs ofte_n con­
sult the decision. of other store courts on 
poin1, the majority rule on the issue, 
developing trernh in the rdevani field of 
•ubstJntive law, •nd judicial dtcisions 
from other jurisdictions whose cloctrinol 
•ppro.,ch to legal matters is sub!tanti1'Cf)• 
the s,1me as 1ha1 of the Alabnma coun. 
Ser 19 C Wngh1, A. Miller, E. Cooper, 
Ftdeml f'rnct!ce 6- Pr<K<tlurc: J11riSflictim1 
1,I§ 4S07at l90 -200 ( 1996), 

A review of these rclcvaot resources 
suggcsa that while there may be ground! 
upon which to recogniu dttpcning U1S()l· 
vcncy ns • viable clnmogcs theory under 
Alabam• law, there is little campclling 
au1horlty for recognizing dcepcnJng 

... ,vhile there 
1nay be grounds 
upon which to 

recognize deepening 
insolvenc)' as a 
viable da,nages 
theorv under • 

Alaban1a la\v, there 
is little con1pelling 

authority tor recov-. ~ 

nizing deepening 
insolvcncv as a ne\v 

' 
cause of action. 

lusolvcney ,is ,1 new cnusc of uc1ion. TI1c 
majority o( courts in othtt jurisdictions 
have found !hut deepening insolvency is n 
v.Ud w•)' to .usess dam.,ges in certom 
c1.;es. such as claims fo, brt'i1ch of fiduci­
ary duty against an msolvcnt corpora­
tion's officers :,nd dirtctors and fraud and 
negligence claims 11sserte<l agains1 ,m 
in.1alvcnt corporation', outsidt profes­
sionals. Recent case law illso suggc:,ts a 
tn,nd toward rttognizing dtepcuing 
in-olvency as an appropriate measure of 
the damage •UStain«I by • company ~ • 
result of the wrongful prolongation of it& 
existc.nct. 

1'.JCisling Alabama ase Jaw l• uncltar 
regnrdmg whether decp•ning insolvency 
may be• villid damages theory under 
Alabama law. The cnsc that perhaps ,amc 
dO>C$! 10 addressing the usuc is Sp«u,/1y 
0>11tr1111rr Mfg. Co. 1•, IIJ11kc1t P,1ckagi11g. 
fnc., Sn So.2d ~03 {AJ... 1990), in which 
th• Alabama Supreme Court ruled that n 
pfa,ntiff corporation's poor financial con 
cUtion did not, •s a manrr of law, mm it 
impo.,sible for the plaintiff to hJvc bccu 
dam•g«I by the defendant,; actions. The 
Sperlnlty C:01111u11er court. however. dad 
DOI •pecifirnlly find that the pbinti(f WU 

insolvent at the time 1he .,!lcgedly 1.0rlious 
conduct OCCUrttd. concluding 1mly tl1at 
the plaintiff w,u in "unstable, pcrhap• 
bad, tinoncinl condition." Thus, whether 
!lie Alabama Supreme Coun. would find 
1hn1 ,m inwl,-cnt corpom1ion-notjus1 • 
financially troubled on~ be hanned 
by uthers' 1on ious actions remains sub­
j<Ct 10 dcb.,ie. 

There is for less authority supporting 
the recognnion o( detpcning intal,-en<.')' as 
an independent to ri under Alabama luw. 
A$ discussed abo1-c, the reponed cases Jre 
divided on whell1rr dctpcning in~ lvency 
should be regarded as• sep,,mte ton 
claim. There is no dear majority rule on 
that point. Likewise, <Ontrnry to ~omc 
eouns' st~temcnu, there is no idtntili;able 
.. Lrend" in 1he current cases or commen· 
tarics reg.irding dttptmng msoh-.ncy as 
an iudcpcndenl cause of action. S,•r, •-g., 
Fl,~ Drpt of /11s. v. Chase Btmk a/Tans 
Nat. Ass'n, 274 F.Jd 924, 935 (5th Cir. 
WOI J (though citing "trend" toward rec­
ognizing deepening insoh""''Y as cause of 
ociion, Fift.h Circuit openly questioned 
whfflicr To:as would rccognil:C ,u,h a 
Quse of action). F111ally, one would b<, 
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hard-pressed 10 di!lingulsh which of the 
Third Circuit Coun of Ap~..ts, the 
Bankruptcy Coun for the Distric1 of 
Dct.w•rc or the B.irtkruptcy Coun for the 
Southern Oistric1 or N= York-the coUJ13 
in Lnjfmy. E:nde and Global Savia. 
~th-dy;;enerally applies a "doarinal 
approach" most si,ml•r to that of the 
Alabama Supreme Court. 

In ract, thcrc arc ample grounds why 
Alabnm• courrs would no1 sanction 
deepening insolvency as• new, indc­
pendcnl 1or1. rir$1, 1he Alnbnma Supreme 
Court ho1 indica1ed lrs general rcluctnnce 
agnin,1 enlarging the category or recog­
nized tort claim.<. Su, ,.g., Tun11er v. 
Cl111rcl1's Fried Cl11,kr11, fnc., 582 So.2d 
l.lO<I (Alu. 1991 l (refusing to extend ton 
of b•d nilb bc:rond uuurance cases); 
Cnlu1ba Smfood. /11<. v. Omro/ BnnJ.:. 567 
So.2d 1304 (Ala. 1990) (d«lining to find 
indqx,ndeot 1or1 of economic duress); 
Po11drr v. Lmro/11 N111. Sn/« Carp.. 612 
So.Zd 1169 (Al•. 1992) (same). 

Second, and more significantly, 10 the 
octenl thnt a corpororion is damaged by 
actions whkh contriburc to its deepening 
insolvency, Alabama lnw already provides 
for adequate remedies. Most deepening 
insolvency claims ure brought against offi· 
tt rs and direc1ors or the insolvent corpo· 
rntion who owe fiduciary duties to the 
corporotlon, its shareholders and, 10 the 
extent thc torpomtion is iruolvent, its 
creditors. too. To thc atent that • corpo­
ration's officers and dirt<tors oct inconsis­
twtly with thosc fiduci.ary duties. the 
Alaban1a rouns h•V\e ck\..elo~ an ample 
body or c.sce law clearly providing that 
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officers ,ind director• may be ~able for 
breaching thOl<c duties if their actions arc 
not protected by the bwinC$S judgment 
ruk. As the C/ol,n/ Servi« opinion persw­
si,-dy ilfgUC$, jusuc.: Is best SttVed when 
courts evalu.1tc the conduct or corporate 
m.m•gcn'K!nt within the existing construct 
of <0rpor.11c fiduciMy duty law, with due 
recognition bring given to the "business 
judgment" rule ond 1he proltcrions it pro­
vides. The tort of dce~ning insolvency, as 
forinufated by 1he Lafferty nnd E.<it/4 
courts, provide$ nu e:xprC$S ••busiaess 
judgme111" safe hurhor and, thus, may 
unfairly apo,;c corporntc fiduciaries to 
liability evcn though they acted in good 
faith nnd without rraudulcnt intcnL 

Th,rd, the tort or deepening insolvency 
\15 defined by other couns arguably is 
mconsi.ncnt with fundamenul principles 
or Alabama ton la1>'. Under Al3bamll law. 
c,'Cf)' action in tort con,ists of three 
esscntl.11 clements: (I) thc aistencc of a 
legal duty by the defendant to the plain­
tiff, (2) a breach of th3t duty and (3) 
domngc as a proximate rcsuiL Dobbs v. 
Alnbnmn Hnver Co., 549 So.2d 35 (Al:,_ 
1989 ). J n !he lc,1di ng deepening insolven­
cy cuscs of t.,,ffwy nnd /Zxide, those 
courts. in defining rhe tori of' deepening 
i1150lvcncy. mnke no mention of whether 
a duty owed by the dtfendant to the 
pLuttllff ls nn essential elerneot to the 
caw., of ac1ion. To the extent this rcOects 
th<>5e rouru' belief th.ti the e.tistmae of• 
duty bc:rw,,en the parties is not au essen­
tial cl~nt or a dttpemng insolvency 
cl•llll, this theory is inconsistent with 
Alabama law. 

Finding the existence of a duty owed by 
the dcfcndJnl 10 the plJintiff is not diffi­
cult, or COUl')l\ in d.ims IISS<erted ag;iinst 
officm, and director< or an insolvent ror­
por.ition b<cc•UK they clrarly owe fiduci­
ary dunes lo the corporation and its 
shardiold«s. HowC\~r. it is problematic in 
casn such JS f.Jmk where outside lenders 
arc the nirgcts of d~ning insoh·ency 
claims. To the extent thnt F.xide implies 
lhnt a third-party lender owes fiduciary 
duties lo on insolvent borrower and its 
sh.archoldcrs •nd crc'tlilors 10 eillier 
refr11in from nny nc1ion 1h01 would con­
tribute further to the borrower's financial 
problems or disclose the borrower's finan­
cw problcnu 10 it> investors and aedi­
lors. the Exide opinion is cxmtrary to 
Alab.lma law. Alabam,, courts consisteotly 
hold that the crednor-dcbtor relationship 
bc,twttn a b.1nk and ,ts borrower does not 
gcucr,tlly lmp<>K any fiduciary duties 
upon the bank-Ba)•lor ,·. Jordw,, 445 So2d 
4S4 So.2d (Al._ 198<1) (citing 8((1!/Jer" 
First Nnt. 8n11k of Bin11irrg/Jnm, 232 Ala. 
340, 169 So. 42 ( 1936)). Absent a finding 
that an unu,unl confid~uial rchuionship 
exists bct\'il"i:n Lhc bt1nk nnd i1:s borrO\\!Cf, 
the bank owes no duties 10 its borrower 
(or it> slw choldcrs or creditor>) beyond 
1 hose set forth In their lo.tn documents. If 
6duciJry du1ies orise due to such a confi­
dentl.11 rdalioruhip or posirion of control. 
then the lender's ronduct again is best 
evaluated under Abbanu's established 
c;,sc, l;w rcg.,rding ll3bility for the breach 
of one,'$ (,duci.iry du1ies. 

(Co11ti11urd 011 png, /98) 
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• ALABAMA STATE BAR 2005 ANNUAL MEETING 
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FEATIJREO SPEAKERS 

BILL HALTOM 
Memphis, TN 

Presidem, Tennessee Bnr Association 

Wbru others suy: "Bill Hahom i.s just plnin runny­
and mon: polilicnlly com:c11hnn be can:s 10 :idmil," 
states Judge Martha Cmig Douglurey, U.S. SixLl1 

Circuit Coun of Appeals. The truth 
is 1hm Bill Hnltom ·s humor 
columns hnve kept Tennessee 
lawyers laughini; for docndes, uod 
he will hnve Alnbamo luwyers 
laughing for at least 30 minutes! 
His non-lucr.uive side b3r con:cr 
:i., :in author and columnist h:is 
prO<fucro IWO books, whkb 
will be available during the 
COD\'Cnlion. His lim book. 

Dadtllcs, Al, £,1dn119ered ~j-,ecics. appeared 
on the Oxfonl American's Southern Bestseller list in 
1996, U11hough Bill says ii wa~ simply n "type-o." I lis 
second book. In Smn:h of Hamilton 8tf8~r: 71,. 
Trials & Trib11/a,/011s of" Sou them l.nwyer, woo the 
Na1ionlll Assocui1ion of Bar Elcccutn-c-1 Luminary 
Award lo 2000. but Bill nt1dbu1es !hi.~ achiev~mem lo 
!he foci that his fellow Memphis lawyer, John 
Grish11111. did 1101 e111er the competition, 

GREGORY S. CUSlMANO, l::SQ., Gudsden 
Ad1"0rocy ;,, a Ou111ging l forld: 

Bias tmd M1111ip11/lltio11 /11 the J11ry Box 

The only spcal(er 10 retti\11: n sponmncous smndiag 
ovation in the past 12 onnuoJ conventions. Greg 
Cusimnno, one of our own. combines expert "-nowl­
edge. l"'SSion. common sense and experience, a< well 
M humility, n.~ he uickles one of the current h01 ,s.,ucs. 
Whnl i• buppening'I Why? With whru rcsuh'I YOW' 
praeficc does mnuer 10 the 
Alnb.11na State Bar. Greg nnicu­
lntes !he problem :is well ns !he 
emerging trends in jury chruges 
and cvidcntiury mnncrs. 

AN EVENING OF FREE ENTERTAINMENT 

"Oh, Mr. Faulkner, Do You Write?" 
A drama rcaturing 

JOHN MAXWELL, Jucltson. MS 

This trip into !he mind of u 

litemry legend. pe,hap,< the 
gre.i1es1 writer 1he Sou1h h:is 
e,-cr produced. is a com­
pelling 1>0rtral1 or Willin,n 
Faulkner. John Max\\cll 
sh,fis the nudicnce From 
being 5J>C('~ nod 
imrudel'8 into FnuUmer's 
world 10 being his friends 

nnd confidants. A Pulit1.er-pri1.e 
winning auOIOI' of richly Sou0,cm stories and novtls 
say~ it best: ''The cnreruny prepared and sensitive 
script and John Maxwell's w:um. serious and well. 
rounded perfominnce give us Willinm Faulkner. the 
mnn, in a rcwartllng evc,1ing or 1hea1n:," (Eudor• 
Well)'). This highly satisfying show will uppcnl to 
adults lllld frunllies wilh older children Md teens, ns 
ii brings nhve one or !he giants of Americ:1n lltermure. 
The Allama Co,~rtitmim, Wl'Olc, " ... h ,hould be 
required seeing for everyone:· Don't miss itl 

ETln CS ROCK! 
Juck M:irshn ll. producer 
(Presidem of Pro Ethics, Lid., 
Washington. DC) 

A briUiam, innovative and enicnnining 
prognun nw:lits you! Jock M01$1wl, 
prc.<iden1 of II nmiom,I ethics tmining nnd 
consulting firm. and District of Columbia 
uc1or ond classic rock singer Michael 
Messer combine their llllcnts IO present kglll 
ethics like you h:we never hcnrd it pn:scnied before-­
via rock parodies on :tc00>1ic gui111r! The BeotJes, The 
Who, Sinlon and Garfunkel. James T.1ylor ""d oibe~ 
find their songs 1n1nsfonned into new versions lhal tell 
s1orie.~ of l:iwyers foclng ethical difficulties while 
n:taining lhc na,'OI' mnd spark of miginnl hi1 songs 
of the '60s ru,d ·10s. Ama1.tngly ii wo~ksl 

(Continued on neitt pqe) 
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(Continued from previous p,.ge) 

Aflcr each musical rendition. lhc oomplcx 
elhical problems will be analyzed with audience 
participation and voting on !be solu1ion. L:twyco. 
in similar g:itJrerings bave tested thi, ''m.-w product" 
nnd given ii rave reviews. The comments include: 

En1cr1aining and informative-by far the best 
CLE I've attended. 
Fnnmstic! I've never sung n1 a CLE before. 
Mow can you be bored when 1hcrc is l1 smile 011 
your foce. you're tapping your foot nnd mnybc even 
singing along? 
Great discussion on ethical dilemmas ... novcl. .• 
participa10f)' and infonnruive! 
tr you lhink the idea of music ru a CLE '«:minnr 1, 
ridiculous. come on anyway. vou·u get your cthie< 
credit\ for 2005 :ind 2006 (can c:my over one 
yc:ir}-llnd you will lea,.., saying i1 WIIS the best 
program you've been to in a long time. 

TEA HOFFMAN, ESQ. 
Founder and President or Legal Truinlng 
C1"1>up, LLC, Nashville, TN 
The Pronctive Practice: 
Mo,,e Your Fin11 ForK'ardl 

Our speaker hns trninod 1housands or lowycrs 
in the pa~ sc,•eral ye:irs on topics rnnglng 
from how to improve their busines; develop-

ment $lolls 10 how to b.,lnncc life and woo,.. 
She is lhc author of the book, The Pf'0(1<ti1't' 
Pmc:tic~: How to M ow: >011r Firm from 
Rtt1t:1i,,~ 10 Prooctfre Her '«:ffl1nnt, "Focus 
on Client Dc,'rlopmcnt." wn,, mt«! the 1110\1· 

viewed Online seminar m the country for over 
20 weeks duriJ1g 2003. Since the ,-ompony·, 

founding in 2002. Legal Tmining Group hu, served 

over 20 of No.<hvillc's top 25 lnw l'inn.< nnd has since 
expanded its pmcticc throughou1 the Southeast. 

THE GRAND CHEF'S COOKING 
DEMONSTRAnON AND LUNCHl::ON 
Spouses cnn enjoy tbi~ ~peciol Frid:ly 
luncheon while lawyers piny golf or 
auend meeting,. Sample unique 
salads while 1he chef prcpnres 1hc 
main course in fronl or you using 
die freshest ingredienL< nnd highest 
quality equipment, ond 11ten .ervc:.~ you 
n1 your table. End your rulinnry experience with n 
fnbulous dessen, nnd h:ivc the re.-i of the afternoon to 
enjoy lhc resort setting. Then take home 1hc recipes 
and try them ou1 on your ownJ 
(Umit~d .rentin~. Registu torM} 
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2005 CLE Credit-at-a-Glance 

NOTE: 71,t, 111/1/trlo/., Jar 111/ CLE clll.,ses will b, m'tlil· 
<1ble nn (1 rou1JN1t1{tJ11 CD 1vlti ch 11,ay be \•ieu·e,I duriug 
1/t, l'l11ss lfyrm c/100.,·r 10 bring )vmr lt1/Jiop. A limited 
11,unbnr of u1rltttu1 u,01crit1ls u,i/t be a,·c,ilab/e for 1110.\'I 
se111int1r.t a., wt/I. Tlrl., CD replaces the compr./1•1.si,·1 
prim ed lumd/Jook p11bllfl1ed i,, r1ce111 y,ars. Pnds tmd 
~ncl/J will ht-t11't1ilt1ble tit each seminar. 

WEDNESDAY, JlJU 20, 2005 HOURS 
8:30 am - 4:.1.S pm 

Basic hsue< of L:iw -··· .. ·--·--·-·-············6.0 
TllURSDAY,JULY 21,2005 
9:00 nm - 10:30 nm 

Advocacy in n Oumging World: 
Bins ond M11nipul111ion In the Jury Box .............. 1.5 

11 :00 nm - Noon 
ABA S111ndnnts ond Guick:line., for 

Indigent Ocfcn,e In Cupitnl Cases ...................... 1.0 

The Review or Oamnges on Appeal ...................... 1.0 

Tmdc Secrc1S-Non-Compcti1ion ... __ ................ I .O 

WOOia'' Compcn:l.'ltion Updme-2005 .. _ ........... 1.0 

10:30 am - 12: 30 pm 
Dealing "11h hnp:lired Partncts and Associ:Jlel; 
(incl~ 30-minuie busines5 meeting).- ..... -_ ...... 1..5 

El«ironic Di=\'CI')' v. Compu1er Forensics: 
Whn1', 1hc Difference? E-Documem 
Re1e111lon. Pn:scrvmion and Sponation ................ 2.0 

10:45 am - 12: IS 11111 
Reccnl Develop,ncl\l~ in /\ lnbrima 
Legislmure--2 005: [n,c New Trust Code. 

New S....:uri1l~ Ac1. Ulc-c1ion Laws) .................... 1.5 

ll:30 nm - 12:30 pm 
Legal Elhic< Updatc--2005 ..................... - ...... _ .... 1.0 

2:15 prn -3: 15 pm 
L.:ibor & Employmen1 Lnw Upd.ue-2005 ........... 1.0 

Turf Wars: Defense Rcmovnl Strategics in 
Rc~ponsc to Plaintiff~· Effons to 
Defc:u f<.-derol Jurisdietion , __ .......................... 1.0 

Current 15suc., In Crimm•I Defense ....................... 1.0 

3:31) pm - 4:30 pm 
Emerging ts.,ue., in Todny's Plaintiff's Pmctice .... 1.0 

IIOURS 
3:30 )1111- 4:30 (1111 

Open Fon,m: Alabama Supreme Court 
Commission on Proression:ilism ......................... 1.0 

3 :30 11111 - 5:30 pm 
VOIP- Whu(s II ID Ya? ....................... - ................. 2.0 

FRIDA\, JULY 22, 2005 
9:00 am - Noon 

Ethics Rocks! -··--··-·- .. ------ ................... ...3.0 
1:00 pm - 2:00 pm 

M.1.'>.~ Ton Llligalioi>-The Complexuics or 
Muhi-1>:uty Litigation .......................................... 1.0 

I :00 11111 - 2:30 1un 
Chris1inn Concilia1ion-Producing 

Surprising Results in Impossible Cuscs .............. 1.5 

Trust Lnw and Medicaid 
Pro1ec1ion Updnie--2005 ..................................... l.5 

I :00 pm - 3:00 pm 
The Pro:w:ti,·e Practice: 

Move Your Furn Forwnrd! ................................. .2.0 

2:30 11m - 3:30 pm 
LaW)'efS Leading L,1wye1$-

Men1oring In the Profession ......... ____ ,,,. ....... 1.0 

3:30 pm - 4:30 pm 
Family Law Cose Updme-2005 ........................... 1.0 

SATURDAY. JUL\' 23, 2005 
Gmndc Convocation ............................................... 2.0 
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ALABAMA STATE BAR 2005 ANNUAL MEETING 
Grand Hoed • Point Clear. A~ibwm • July 20-23. 2005 

SCHEDULE OF E VENTS 

W~:DN~.:Sll,\\'. JULY 20. 2005 
8:30 um • 4:45 pm 

Basic Issues of Law 
S1x1n~1rrd b\· the \(1lunttrr 1~11,,·trrs ProRram. 
Undu Lund. director. dlld tit, tl/tlbama 
State IJ11r (6.0 hours Cl b crcdil) 

8:30 am· 9:00 nm 
REGISTRATION 

9:15 nm. L0:15 nm 

I 

WILL DRAFl1NG 1 

Anne W Mitdk!II. Binning.ham 
IO: IS nm-11:JSaro 

ESTATE ADMINlSTRATION 
Noncy C. I lughes, Birmin!\hum 

Jl:I S nm· 11:30 am 
13RflAK 

11:30 nm. U:15 pm 
POWER OF ATIORNEY 
Andrey. J. Potls. Bimtinghnm 

12:JS pm· 1:.15 pm 
LUNCH 

I: IS pm· 2:30 pm 
COI.LEcnONS LITIGATION 
W McCollum Holcomb. Bim1inghrun 

2:30 pm • 3:30 pm 
BANKRUPTCY 
Stc:phen B. Porterlicld, Binuingbrun 

3:30 11111 • 3:45 pm 
BRcAK 

3:45 pm • 4:45 pm 
DIVORCE. CUSlODY AND POST DNORCE 
Sam J. Scne,,ac. Bim1ingham 

w1mNESDA Y, JUL\' 20. 2005 

,\-..NL' \ I. ~IEETJ:>;(; Ill· FICI .\I LY OPE;\'S 

1:00 pm - 6:00 pm 
ANNUAL MEETING REGISTRATION 

2:00 pm • 4:00 pm 

(Reccp1ion 10 follow) 

4:00 pm • 5:00 pm 
MCLE COMMISSION MEETING 
DISCIPLINARY COMMISSION MEETING 

TIIURSD ,\\'. n:1., 21, 2005 

7:30 nm • 8:45 um 
ALABAMA LAW FOUNDATION 

TRUSTEES' BREAK.FAST 

8:00 am • S:00 1m1 
At'{NUAL MEE'nNG REGISTRATION 

8:00 am - 5:00 pm 
LEGAL EXPO 2005 nod U.XISNllXtS" 

CYBER CONNECTION 

9:00 nm • lJ :00 nm 
COFFEE/RliFRESHMENTS 

THURSDA\, JllLY 21. 200.!-

9:00 nm • IU:30 om 

WELCOME 
J. J)ougtu.s McElvy 
P1\!sldcn1 
Alab;im11 State B11r 

Opening Plenary Sess ion 
ADVOCAC\ IN \ CHANGING WORLD: 

BIAS AND MANIPULATION IN ru E 
JURY ll() X 

GREGORY S. CUSIMANO. l~Q .. Gndsdcn 

The only ,pcaktr 10 n.'Ccive 
u ,l)Onl:lllc"OU, ,1iu11hng 
ovation Ill 1he p.-,1 12 
annual com·enu,,n,, Greg 
Cusimano. one of our own. 
combines expcn ~nowledge, 
p:i.ssion. co1nn,on sense nod 

c,c;pcricnoc, o, well us humility, '" he 111ckles one 
of the cul'l\'nl ho11ssue.s. Wh:11 i, huppcnmg'l 
Why7 With whnt result? Your practice doe, lllAI· 

rer lO the Alnhalllll S1n1c Bar. Greg nlllculutes the 
problciru n; well as the CIJICIWng t:n:nd$ in JUIY 
churges and cvldentinry matter... 
(1.5 hour,, CLE credit) L 

BOARD OF BAR COMMISSIONERS' MEETINO 
JUDICIAL LIAJSON COMMTTI'EE MEETINO 

-------



10:30 am - 11 :00 nm 
BREAK-VISIT LEGAL EXPO 2005 nnd 
LJoosNroos-CYB ER CONNECTION 

10:30 am - II :30 am 
ATl"ORNEYS INSURANCE MUTUAL 

OF ALABAMA ANNUAL MEETING 
(No CLE crcdi1) 

11 :00 "m · Noon 
A.BA STANDARDS AND GUIDELINES 

FOR INDIGENT DEFENSE IN 
CAPITAL CASES 
Brynn A. Ste,1:nson, Mon13omcry. 

executive dircc,or. Equal Justice lnninuvc 
of Alnbamn nnd professor of dinicul lnw, 
New York Univc11<ily School of L.uw. 
New York.NY 

S{Jl)11.V1,rr,d by tire Crl111f11al J1mit:<' Suc/i(J11, 
Rirlranl S. Jaffe, l'iw/r. 8in11/11glw111 
( I hour CLE credit) 

THE R£!V1EW OF DAMAGl:S ON APl'BAI. 
Honorable Drayton N11bc11<, Jr .. 

Chic( Justice, Alnb:mm Supreme Coun, 
Montgomery 

M. ChrL~tinn King, Birmingham 
S1,011sort!d by 1/1e AJJJJU/lote Low Sct'ri<m, 
Debort1h Alley Smith. chair. Bln11/11glta111 
( I hour CLE cn:dit) 

TRADE SECRETS/NON-COMPETITION 
WiU Hill Tankersley. Jr .• Bim,inghnm 
Fraak M. Coprlo. Huntsville 
Sponsol'l'd by tire lntelltt ·tuol Pro~rt) ' Low 
Sttcti1111, 7imorlry A. 81,rlt l'lurlr. Binnill glram 
( I bout CLE cn.-dit) 

WORKERS' C0.\1PENSA110N UPDAT&-2005 
Thomas L Oli,1:r. Birminghnm 
Roben W. Lee. Jr .• Binninghom 
Spo,isorrd by 1/w ll '<irl.t'rs' Cmtl{lt'IISlrtio11 Sttt/0,1, 
Dmrald 8. Kirl,p111rld II. chair. 8im1ingl1am 
(I hour CLE cn:diH 

10:30 am - U:30 pm 
DEALING wrnt PARTNERS AND 

ASSOCIATES lMl'AI.RED BY ALCOIIOL 
SUBSTANCE ABUSE AND MENTAL 
HEALTH PROBL.EMS 
Dav,d M. Wooldridge. Birminghnm 

This program deals whh low linn nncl pnrtncr 
respoMibili1ies nnd resources when dealing 
with partners or associrnes impaired by 11lcohol, 
substnnce nbusc. mokc or Other 1ncn111I henllh 
problems. including c1hicnl 11nd pnifcssionnl 
Uabilily issues. ·n,o proscn1er has served since 

2003 as chair of Lawyers Helping Lawyers. 
the Alabamo S1:11e B:ir's commiucc providing 
3SSi<llintt 10 lawyers. judges and L1w s1udcnis 
whh problems in 1hesc rucas. 
Spnnsorrd by ,,~ Alabama lowya Assina11CI' 
Progro11t JeatlM Marie Lulie. dirt:eror. 
and the Alobanra Smte Bar 

(1.5 hours CLE cn:dit) 

Note: A 30-minuu bu.ri11rss mutinl!, wil// o//t111: 

10:30 nm - 12:30 pm 
ELECTRONJC DISCOVERY v. COMPITTER 

FORENSICS: WHAT'S THE DIFFERENCE? 
P.-DOCUMENT RETENTION. PRESERVATION 
AND SPOILATION 

Harold W. Phipps. esq .. vice-prcsiden1, 
the Norcross Group. Atlanu,. GA 

\Vha1 is ir'I Row do you do ii? Our speaker 
ha.< ;1 balanced understanding of computer 
technology und the legal system. Most 
li1iga1ion 1oday requires production and 
discovery of significant elcotro1\ic evidence. 
Moving from the largest, mos! docume111-
in1ensive coses 10 playing a role in many 
cases, most nuorneys will need 10 have this 
knowledge sooner or later. Tbe second hour 
will help you unders1and what e-documem 
retention. preservation and spoilution uc1ually 
nre, nnd why ii maucrs 10 your practice now 
or in the future. Cutting-edge. sopbisucatcd. 
prt1Ctic:1l knowledge at your fingertips. 

SJ)OIISOl'l'd by tire Alabama Srare Bar. 
Cl hours CLE credit) 

J0:45 am - U :15 pm 
RECENT DEVELOPMENTS IN THE 

ALABAMA LEGISLAIURE-2005 
(THE TRUST CODE. NEW SECURlllES ACT. 
ELECTION LAWS) 
Robert L McCudey, Jr~ director. 

Alllb:una Low lnstiru1e. Tuscaloosa 

Sp()nsorr:d by the Alabama Law lm1i1111e a11d 
tire Alabama Suue Bar 
( I.S hours CLE credi1) 

11:30 am- 12:30 pm 
LEGAL ETHJCS UPDATE-200.5 

J. Anthony Mcl..uin. geneml counsel. 
Alnb11ma S1a1e Bnr. Montgomery 

Roben E. Lusk. Jr., assis10n1 general counsel. 
Alnbamu Sime Bar. Momgomcry 

( I hour CLE credit; meets 2005 CLE 
c1hics rct1uil'emen1) 
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12:30 pm - 2:00 pm 

Bench & Bar Luncheon 
li ckcts: S 26.00 ench 

CO·PRESrDJNG: 
J . Dougl(Ls MuElvy 
President 
Alob:imu Smte Bai 

II, l\l(mtgomery 

llonorable Herman Y 1lmm1t, 
Cin:uit ]Ud£e 

13th Judi cinl Cin-uit 
'Ill .\lt>bile County 

11' \ OC .\ TI 0 1' : 
Oui,lina D Crow. llnion Spong,. 
Pre,idem. ASB Young Ln")""' Scx-ttPn 

SPECIAL PRESENTATIONS 
• Alabama Lnw Institute Lcgislnt,w ,\ward, 
• ABICLE Award 
• Judrcial Award of Merit 
• C'ommiSsioncr.( Awanl 
• Alnbamu Siate Bar Pn, Bono Awnrtl 

FEATURED SPEAKER 
DILL EtACTOl\L Memphi'I. rN 
Pre,idcnt, Teones,,ee Bar A,\<1Ciation 

What other. ._1y. ··B,11 I lnltom 
is jw.t plnin funnv and more 
politic31J~ CotTC(I th;an he 
can,_, to admit .. lJuJR• Manhn 
Ccug Dnughtn:y, U .S Si \th 
Cin:u11 Coun ,,1 Appc~lst. The 
truth h thut Bill llal tont', 

humor columns bavc kepi Tcnnc.,...,e lawyers 
lnughing ror lfecodes, nod he will have 
Alnbama lawyers l,iughing for ut lcu,t 30 min­
utes! His non-Jucrut.ivc ;idc bnr cnrcor (L\ nn 
nuthor nnd columnist h(Ls produc..'<I two booh, 
which will be avuilnble <luring Uic convention 
Hi, fir\! book. D<1dtlits: 1\11 £,11/un11nwl 
Spitcies. nppenred on lhe Oxfo~d Arneric-.u,', 
Southern &stscller hst tn 1996. ulthough Bill 
,ays it ":is simply n .. ,ype-<>." H" «<Ond boo!.. 
In Starr/, nf /:Jami/ton Btrgtr /1,r Tnal, ~ 
Tribufonoo..r qf a So111Mm la•nrr, ·•mn lhe 
National Ass<>trntion or Bar E.,ecuu,c, 
l.uminllf)' Award in 2000. brn Bill 11unbute.< 
!his oohievement 10 the foct !hut hi~ fellow 
Memphis lnwyer. John Grish:un, did not enter 
the co111petition. 

II 
2: 15 pm· 3:JS pm 

LABOR AND EMPLOYMENT LAW 
UPDAT&-2005 

Man:el L Ocbruse. Bim1lnghnm 
Sf)()nsol'l!d by the Labar 011d £,1111/oyment low 
Section, Marcel l.. Dc,1bn1gr. rltair. Bin11inghn111 
(I hour CLE cn.'tlit) 

TURF WARS: DEFENSE REMOVA.L 
S'fRATI:OIES IN RESPONSE TO 
PLAJNTIFFS' EFFORTS TO DEFEAT 
FEDERAL JURISDICTION 
Joseph P. H. Babington. Mobile 

Sponsol'l!d b), tM Alttbu11u, Dt/t1w law yen 
Association. \Villiom J. Gambit, prt,idmt. &Ima 
{I hour CU! credit) 

CURRENT ISSUES IN CRIMINAL DEFENSE 
Joseph Vnn Hcest, Federal Ocfc.nder"s Office, 
Middle Disuict of Alabama. Montgomery 

Spo11J'orctl b.v rite A/111>01110 Cri111i11a/ Defense 
LA•")·ers Ms1>cimlt111, J1>.rnpl, \1111 /Jet.,·,. 
pre.,itle111. Mo111go111uy 
( I hour CLE credit) 

3:30 pm - 4:30 pm 
EMERGING ISSUES IN TODAY'S 
PLAINTIFF'S PRACrICE 

Gina D. Coggin, Gadsden 
Sponsof't'd b)· 1/te ilfabo11111 Trial lt11<)'tts 

Associnrion. S<o11 A. Po" ti/, pfl'Sitlelll, Bimtinghmn 
CI hour CLE credit) 

OPEN FORUM ON PROFESSIONALISM 
Modcmtor. 
Honorable Oroyton N,ioors, Jr .. Montgomery. 
01ief Justice, Alnb11mn Supreme Court 

S1,011sorei/ by 1he A/11/J;,11111 S11prt1111e Court 
Co1111nissiau on Prnj'es.i.Jnunll,\·1,r 
Sharon G. Yates, c.,·ocuri,•t ,11,'t,'IOr. Mor,rgo,11er,,v 
CI bour CLE cn:dil) 

3:30 pm • S:3-0 pm 
VOlP- WHATS ITTOYA? 

Je:rry Boxley. IT-Lex. Montgomery 
Murk. D. 01udlll. Montgomery 

Voicc-0,-er lntcmct Protocol lllld its nneodant 
regulalioo will llffcct your ~-o<t or doing 
busi-s. whut you pny for CS>Cntial services. 
and ho,\ you rn,c1ice lnw. Join us for n 
bonds-on prc.-.entntion. /11dmlrs rtaprion. 

Spo,rsoretl by 1/,~ A1/111111/.<1ro1fr<> Law S«1io11, 
Jamio A. D1111w111, d1alr, MfllllJ/tmwry 
(2 hours CLB credit) 



4:30 pm - 5:00 pm 
ALABAMA YOUNG LAWYERS' SECTION 

BUSINESS MEETING 
Christina D. Crow. chair, Union Springs 

(No CLE credit) 
5:00 pm - 6:00 pm 

VLP RECEPTION 
6:00 pm • 8:00 pm 

WELCOME TO L.A. (LOWER ALABAMA) 
RECEPTION 

Featuring sumptuous hors d' oeuvres, including a 
seafood and grill mix wilh a festive Oair-plus 
n1usical entertainment! Sepnnue children's menu 
includes ho1 dogs. hamburgel's and the trimmings. 
Tickets: $55.00 each (includes 2 drink tickets) 
Children 10 and under: $5.00 

THURSDAY. JULY 21. 20()5 
8:15 pm 

An Evening of Free 
Entertainment 
OH, MR. FAULKNER, 
DO YOU WRITE? 
A dl'arua feamri11g 
JOHN MAXWELL, Jack.son, MS 

This trip inio 1be mind of 
a literary legend, perhaps 
the grc·.atosL ,vriter thi! 

South has ever produced. 
is a compelliug ponrait 
of William Paulkner. 
John MaxweU shifts the 
audience from being 
spec1a1ors and in1ntders 

into Faulkner's world IO being his friends and 
confidants. A Puli17.cr-prize winning author of 
richly Southern stories and novels says it best: 
'The carefully prepared and sensitive script and 
John Maxwell's warm, serious and well-rounded 
performance give us William Faulkner. the man, 
in a rewarding evening of theatre.'' (Eudora 
Wclly). This highly satisfying show will appeal 
10 adulls and families with older children and 
teens, as it brings alive one of the gianis of 
American literature. 77,e Atlanta Cons,;1111ion 
wrote. " ... It should be required seeing for every­
one.." Don'I n,iss it! 

FRIDAY-JULY 22, 2005 
7:30 am· 8:45 am 

CHRISTIAN LEGAL SOOETY BREAKFAST 
Keynote Speaker: 

Kenneth Sande. president, 
Peacemakers M inis1ries. Billings, Monwnu 

All members arc cordially invited 10 aucnd. There 
is no charge. bu1 a ticket is required. Pick up free 
tickets at the convention registration desk. 

BIRMINGHAM SCHOOL OP LAW 
ALUMNI BREAKFAST 

1icke1s S 10.00 

HOWARD UNIVERSITY SCHOOL OF LAW 
ALUMNL BREAKFAST 

lickeis $ 20.00 

TULANESCHOOLOFLAW 
ALUMNI BREAKFAST 

lickeL~ $ 20.00 

VANDERBILT UNIVERSITY SCHOOL OF LAW 
ALUMNI BREAKFAST 

lickelS $ 20.00 

UNIVERSITY OF VIRGINIA SCHOOL OF LAW 
ALUMNI BREAKFAST 

Tickets$ 20.00 

FARRAH ORDER OF JURJSPRUDENCE/ 
ORDER OF THE COIF 

Tickets:$ 17.50 

PAST PRESIDENTS' BREAKFAST 

THE ALABAMA LAWYER 
BOARD OF EDITORS' BREAKFAST 

8:00 am - 3:00 pm 
REGISTRATION. 
LEGAL EXPO 2005 and 
LEX1SNEX1S-CYBER CONNECl'JON 

9:00 am • 11 :00 am 
COFFEE/REFRESHMENTS 
Mos1ed by: lhe Alabamn Suue Bar 

9:00 am • NOON 
OPENING PLENARY SESSION 

ETMlCS ROCK! 
JACK l\<lARSHALL, producer 
Presideni of Pro Ed1.ics, Lid. 
W1ishing1on. D.C. 
(See details ,1111hefollowi11g page.) 

NOON - U:30 pm 
WOMEN'S SECTION RECEPTION 



• 
~AV.J ULY 22. 200s 
.,..:~ Pm • I :30 pn, 
• n.e. GRANO CHE • 
0EA-f0 .NSTRA.,.. i; S COOKING 
S,,....,_ " ON ANO V ,.., 

FRIDAY. JULY 22, 2005 

9:00 am • Noon 

Opening Plenary Session 

Ellll<rS 1.000 
JACK MARSEIALL, producer 
President of Pro Ethics, Lui. 
Wn.~hlng1on. D.C. 

A brillianL innovative and 
cnacnaining progrum aw~n,. 
you! Jack M:ll'Sball prc<ident 
of a nauonal ethic• u11inang 
and consuhing firm. nnd 
DistriCI of Columbia ne1or 
and classic rock singer 
Michael Messer combine 

rhclr talencs 10 p= n• legal eahics l ike you have 
never heard ii presented bcfore- vi:i rock 
pnrodies on acoustic guitnrl The Bcollcs, The 
Who, Simon and Garfunkel. fames Taylor nnd 
others find their songs trnnsfonncd into new 
versions thot tell stories of lawyers fncing eahical 
difficull,cs while retaining the flavor and sp-"rk 
of origin31 hi1 songs of the '60s nnd '70$. 
Amazingly, it works! Afau cncb music.I 
rendition. the comple~ ethical problem< will be 
onalyzcd with audience panicipa1,on ond ,·oting 
on the solution. Lawyer.. like you in similar 
gmhering.~ hove tested this ''new produe1" and 
given it ruvc reviews. The comments include: 

• Entertaining and informntiv~by for 1he best 
CLE I've uuended. 

Fnnlnstic! I've never sung ot II CLE before. 

How c:m you be bored when there i;. a ,mile 
on your foce. you're lapping your foo1 and 
mnybe even singing nlong? 

Grea1 discus.,ion on c1hiClll dilcmmns 
... no,-el ... panicipatory nnd inrormati..,! 

Ir you think the idea of music nt n CLE is 
ridiculous. come oo anyw:iy. You'll get your 
ethics credits for 1005 nnd 2006 (CM carry 
O\'CT one ycnr)-and you wUI lcuve ~ylng ii 
w:is 1he bes1 program you've been to in • Jong 
time. 

(3 hours CLE credit. Sa1islies U1c 2005 legnl 
ethics requirement) 

,..~--- <"all enjoy IIJi, . unC fiEON sa:.~ play i;olr or nu::::a"' l~nchc:on while 
... While 11 he mcci;ng.s. S11m 1 . 

main COun;c , ";, c ( P~P:ire.~ 1/1e p e uruquc 
di m ,rom or . 

en~• nod lliB11csr qun)' YOU &mng rlle freshes, in 
and !hen >erv~•· lly equ1p111tnr gre. 
"d . -royounr , •:m Your cur· Your 111b/e . umry ex ' . 
a iiibulous desse /JCnc,)('e w/1'1 
rest or 1h · "· '111d hnvc rhc 

e otlemoon ao , 
reson seiting Tl e'l/oy the 
!he _ . · aen lnl:e llon~ 

·-
1fleShom " ou1 on Your ~ nt'.d (/)' diem 

seari11g. R, ?W» • lJ11111e,J 
.,., ,. • ~8lSfer ~orf,,t 
HC• ets: SJ] .5() • . 

12 :30 pm 
THE FOURTH ANNUAL MAUD 
McCLURE KEI.LY AWARD WNCHEON 
Ttckecs: S 37.SO each 
Sponsored by rltr 110111M 's Sect/rm and rite 
Alab11111r, State /J(lr 

12:30 pm 
ANNUAL KIDS' Cl IANCE GOLF SCRAMBLE 

12:30 pm • 3:00 l)DI 

BIG APPLE ALABAMA APrERNOON 
(Ci-ULDRE.N"S PARTY) 

Join the cin:us ror an 3ftemoon 
or clowning around with friends! 
Play CWTiivul gnmes. 11,i,,, your 
rxc painacd. and cheu on the 
amo,jng unicycli,1 while c:iting 
couon cnndy and comdogs 
under the big lop. (Mee1 in the 
main lobby 01 I 2: I 5 pm. 

Children, ages 6- 15, ore welcome.) No ebarge, but 
pre-regi.~lration is ffilulred. 
Hoste,/ by ISi AI..ABAMA. 111.wrtmu S1>ecililist.,, Inc. 

I :00 pm • 2:00 11111 

MASS TORT Lffl GATION: 
THE COMPLEXITIES or MULTI-PARTY 
LITIGATION 
Donald W. Stcw1111. Anniston 
Mich4cl L Bell, Binning/lam 

Sponson,d by,,,. Utigntin11 Srt:1101,. 
Jon Terry. d,air. Basrmtr 
(I hour UE o:rcdlt) 

1:00 pm - 2:30 pm 
TRUST LAW AND MEDICAID 

PROTECf lON Ul'DATl! 
Clay1011 K. Dnvis. Dothuu 
Joseph C. Denison. Opclilm 



C<NJHm,,r,,-,,t/ 1,y tire Real Pmperty. f',ubllle cl Trust 
Sel'tion, l'trrrl E. Brrrkell, clroir. Mmrtg11111e1y and tire 
E/1/rr Urn• Section. L Tlromtrs Ryan. Jr.. chair. 
ff1111t,,,J//~ 

(I IK>Ut CLE credit) 
Nmt : Shon bu.riness mu1in11 '" folio" ; 

FRIDA,. J ULY 22. 2005 

I :00 pm • 3 :00 pm 

The Proactive Practice: 
Move Your Firm Forward 

TEA HOFFM AN. £SQ .. 
founder and pres,dcni of 
L.cgnl Tr.uning Group. L LC. 
Nashville. TN 

Our speaker ha, u amcd thou­
~ands of lawyer.. 111 the pn.~I 
,;eveml yea~ on topic, mnging 

Imm how to improve their bus111oss Jevelopmcnl 
skillk 10 how 10 b:llrancc lifo ancl work She " the 
uulhor of the bool. Tltt Pf(){wti,·, Prru:til'<: How 
to i11n~·t· )Out Finnfro,11 Rtdt'li) ft! lh Prrxu·ti'-'i!. 
Her <,cntlnar, "Focus on Qient O.,,elupm<nt;' 
wa, r-Jlcd the n,o,;1-vi•"cd online "'min.tr in the 
counU) lur ,,.er '.!O wc:eL., during 200l Since lhe 
cump,uty'< founding in ~002. Le~al Tr:unang 
UrouJ) ho, ,,em:d over 20 of Nashvltle, top 2.'\ 
low limi.< nnd hn., s.ioce exp:mdcd ii, pnic11co 
throughout the Swthc ast. 
S/J<llt)()(rf(/ bs , ,, ~ ltHl ' Office .Al rlflfl)l l 'lttt-'111 

Af.H.\·trutt·<' f1rr,gro111. Laura t\ C11/lahtJ.i.1
• t/Jrrrrt>r. 

a,ic/ tfJr :\ lal"una .Srate-Bar 

( 2 hl>U r. t' LE credt11 

2:00 pm • 2:30 pm 
WOMEN'S SECTION BUSINESS MEETING 

2:30 1>111 • 3:30 pm 
LAWYERS LEADING LAWYERS: 

MENTORING lN THE LEGAL PROFESSION 

Pnnel Discussion 

Modcmtor: 
ElilJlbclh H. Huntley. Clwnoo 

l".uaclisl\: 
Wilhnm M. Cunniogbnm. Jr .. Mtlbilc 
Honora Mc Keown Gothings. Ondsdcn 
ClouiJc E. Hundley. l:luntwillc 
Honornble Lyn Stuart, Montgomery 

A"oci me j u$lice, Supreme Couat or Alnbamo 

Srxm.,·m,•tl by the \Vome,r ',< Sat Im,, 
Ma,y JMr l 'a11011, chair, Bin11l11gho111 
Cl hour Cl.fl credit) 

3:30 pm • 4:30 pm 
FAMILY CASE LAW UPDATE 2005 

Saro Jay Senesoc. Bitmingham 
SJIOIUfl"d by 1/1t Family Low S«rio11, 
Jm11ts Brinn Huff. drair. Birmingham 
(I bour CLE credilO 
NfJt~: J0,1nhut1e buJ•jness 111t!~ting to /o/lou~ 

5:00 pm • 6:00 1>m 
PRESIDENT'S RECEPTION 
llonoring Pre.sidcot ruJd Mrs. J. Douglns McElvy 

No Charge: 'Two tickets per registrant 

All rei;islrants ate cotdially mvited lO a nn-ption 
honoring President and Mrs. McElvy. Come by and 
vi,11 walh Doug and Elennor. and thank them for 
their CJ<cellcnt leadership this year. 

6:00 pm • 7:30 pm 
UNIVERSITY OF ALABAMA SCHOOL OF LAW 

ALUMNI RECEPTION 
Ttckets: $25.00 

CUMBERLAND SCHOOL OF LAW 
ALUMNI RECEPTION 

T tekl:U: $25.00 

7:30 pm • 9:00 pm 
JONES SCHOOL OF LAW 

ALUMNI DESSERT RECEPTION 
Ticket~: $ 10.00 

SATlJRO,\Y, JULY 23. 2005 
8:30 11111 • 9: l S om 

COFFEE ANO SWEET ROU.S 
No Cluarg<e (in Lobby area ou~ide Ballroom) 

9:15 nm • 11:00 ;un 
GRANDE CONVOCATION 
STATE OF THE JUDICIARY 

I lonornbl.c Drayton Nabers. Jr., chief justice 
Supreme Court of Alabamu. Montgomery 

INSTALLATION OF BOBBY St:!GALL 
129th President of 1he Alabama Stnl~ Bnr 

SPECLAL PRESENTATIONS 
• Rccognilion of SO.year member< 
• Local Bar Acltievcment Awnnh 
• Kid5' Chance Sdlol:uship 
• Grand Prixc Drawing 

11:15 om 
(or lmmcdimely following tbe Grande Convocnlion) 

BOARD OF BAR COMMISSIONBRS' MEITT!NG 
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ALABAMA STATE 2005 ANNUAL MEETING 

WEDNESDAY, JULY 20, 2005 
1::30 1111 "4:"5 ,.. 

!!ASIC ISSU($ OfWI 
1:38 Ill .. t:m 1111 

RBIISlAATT()f/ 
1:1:11 .. • 11:15 • 
l',IU.DRARWl 

111:15 ... . 11:1$1 .. 
ESTATE MW 1,tSTAATION 

11:::15 • • 11:31 .. -11:30 m • 12:15,.. 
POWER OF ArlDRIID' 
,z.~s 1111. 1:1s,.. 
LIJl.tll 

1:15 pm • l:38 pm 
OOWOT10NS UOO,,l!Ot, 

2:30 p11 • 3.'30 pm 
BAlll<RUPTCY 

3:30 pm • 3:4$ om 
BRWt 

1'A5 Jim • (: ,1$ pm 
DIVORCE. CUSTOOY ~ POST DIVORCE 

AM11A1. Mffllll& Ol'DIS 
1 :OIi ""' • 8.1111 lffll 

AIINUAL MlCTII.S RHl161R/ITIOII 
2:00 ,., • 4:00 ,m 

BOARD 04' BAIi C!>MMISSIONUIS' MH IING 

4.,00 ""' • II.OIi pm 
MCLE COMl,\ISSION ,_.Etll~G 
DISCIPLINAAV co,\IMISSIOll l.!El11'1~ 

THURSDAY, JULY 21, 2005 
7:30•111· Wom 

IU.8AAIA LAW FOU~OAIIOII 
111USIUS' BREAIO'ASt 

tBG 1m • &;OD 1111' 
AllNUM. ,..m,oo REGISIRAIIO'I 

t:IO .... $:Ill ,.. 
LfGAl E;Q'() 2006 
U~ cmAC:CMEIIOtl 

t:ao . .. 11:11,. 
CCffliilllfflESllUEHlli 

---·11:31 .. 
WElCOl,IE 
om, ,as Pl94All'r Sf$SIOlj 
M-,'11,~KMt 

a..s""',...,,. '""'"' ro, MY II<" 
Gi>Qo,yS. «.•- . 114 -

lit.JI• - 11:IDI .. 
BREAl(.-VISII I.EGAL EXP0 20!l, 

LIXISNDoS' C'f8EII CONNECTION 
,m • . 11:aa 1111 

moRNE'IS INSUIWlCt' WIUAL (If~ 
ANNUAL J,IE£I ING 

lo:30 111 • 1::30 pm 
DEALING WITH PAA1NERS AHO AS$0CIA1ES 

IMl'\IR£0 Ill' ALCOliOL. SU8SIAJlCE A8USE 
AND MENIAL llfAllH PROeU:MS 

lo:30 1111 • IZ:llD pm 
ELECTllONIC 01$00\IEllVV COMPlmR 

FDREl<SICS: WHArs Tflli OIFff Rl'NCE? 
E•DOCMEtll Rli11:NIIOO PflESER\IATION 
ANO SPOILATION 

Grund Hotel • Point Clear. Alaballlll • July 20-23. 2005 

OUTLINE OF EVENTS 

10.451m - 12:1Sp11t-
llfClNT DEVElOl'folENTS IN NRAl,IA 

UGIStATUIIE-2006 ll't lMtC.0.. __ NJ. _I.BS 
11:GG • • Naoa. 

ASA Slt,NOAAOS AIIO GllllWlllS 
fOlll'<ClGNJOfflflSEIJICAPftllCA.SES 

THE fltVl!W(lf D.IM.IGESOIIAPl'£Al 
l!IAD£5mlml~ 

-- COMi'BiSATIOII~ 
11:311 - 12:38 ,-

lEGAl ETHICS ll'IW£-2DD5 
1 !:JO ,.. • 2:1111,.. 

IIE10f NIil BAA Wl«:HEOII ·-5-1 p,......,ion, 
R:ATURW Sl'U.liEII 
8,R H.>llom, IMl1f!)llis. ffl 
1'lo..i,i1. 1,n,,..... Sar AnocilllO!l 

2:ISPlll· lnspm 
LAllOR N4J t'MPlOYMENT tAW UPOA~ 

TURF WARS OEfENSE RB,IOVAI. STIIATE61ES 
IN RESPOOSE TO PI.AINTlffS' EFFORTS TO 
DEFEAT FEDERAL JURISDICTION 

CURRl:NI ISSUES IN CRlr,!INAL DEfENSE 
3:ao pm· 4:30 pm 

EMIJ\(llr;G ISSUES IN TODAY'S 
P1.A1Nm r s PRACTir.e 

Ol'~I FORUM ON ~O fESSIONAl.ll;M 
3:30 pm • 5:30 pm 

VOiP WHATS rr TO YA'? 

4:30 pm· 5i<JO pm 
ALABAMA YOUNO LAWYERS' SECTIOII 

8USINESS MEEllNG 
5-1111 pm. 1:00 pm 

'ILP ~El'llO N 
lillll pm • 1:AIO pm 

W!lCOME TO LA (Ll)W(R ~ REacPTION 

"'1! pm 
FREf EVENING 8/IEl!fAlll>JEIIT 
(l/1. A' ,~ Do You wnr.? 

Adnl!ll ""'1.mO --- MS 

FRIDAY, JULY 22, 2005 T~-·~-CHRISTWI LEGAL SOOEIY 8REAXJAST 
FAAJWIOROOl(lf­

OIIOE!lOfTHECOIF 

-- SOIOOl (If I.JIN ALIJMll1-
VAIUR8aJ UliMIISl1Y SOIOOl (If IJIN 

AI.IJMl'1 BRfN(FASI 
IJHMIISITV (If '/lRGINJA SCHOOL Of LA,Y 

ollUl,<M 88EAl<fASI 
li0','IAAD llll1\IERSITY SCHOOL (If LAIi 

N.OMIIIBREAl<FASI 
TULANE SCHOOi. DF LAW 

ALUMNI BREN<IAST 
PASl PRESIDEHIS BREAKFAST 
THE AIA8AMA LAWYER BOARD Df EDIIOOS' 
811EAKFASI 

1:00 am• 3:00 pm 
REGISTRATION, LEGAL EXPO 2005 & 
I.D(ISH1ilaS" C'llll'R CONiru:TION 

l :OCI am • 11:DD am 
COFFEEIREFRESHMEHTS 

9:Dlam · NoH 
IIOR/llNG PU1W!Y SESSlON 
EltJla lloct/ -----Ol~e-.1.a1 .~oc 

IIOOII • 12::30 .. 
WOIIEHS SlCTIOHRtaPTlOII 

12:u.,. . 1:a,.. 
THE GRANO Cli!TS COOKffiG 00.1CINSl'RAMOI 

- LI.INCHB)N ,2::111,.. 
11£ RlURT11 MWAL MAUD MCUft l<DJ.Y 

1/1/AAD WNOelN 

12::IIJIIII 
Nl'lUAI. KIDS' QWa GOii SCIW,ll!U 

12:301)111· -pm 
SIG APP1.E ALABAMA Arnlll,oot< 

Clllldreni Pitll 

1:00 pm • 2:00 pm 
MASS TORT LITIGATIOII !HE COMPI.EXmES 

OF MULTI.PARlY LITIGATION 

1 :OIi pm • Z:30 pm 
TRUSI LAW ANO MEDICAID PROltCTlON UPOAfC 

1:00 pm • 3:00 pn1 
1HE PROACTIYI: PRACTICE; 

MOVE YOUR FIRM FORWAADI 
TN Hol1m1n, esq,. rouniser and p111,;ti~nt 01 
le9ol lralnlng Group, LLC, N3'1Mllo, TN 

2.:00 pm • 2:30 pm 
WOMEN'S SECTION BUSINESS MEEJIII() 

Z:30 om • 3:30 om 
LAWYERS i.EAOING tAWYEAS­

MENIORING IN THE LEGAL PROfESSIOH 

3:30 pm • 4:30 pm 
FAMILY CASE LAW UPOATt- 200!5 

5:00 pm • 6:00 pm 
PRfSIOEIITTi RECEPTION HOl<ORJNO 

PflfSIDENT AHO MRS J OOUGI.AS McELYY 

&:IIO .... 7:30 ... 
IIHMRSITY Of AI.MAA'.A SCHOOi. (If LAW 

N.IJM/fl RECEYIION 
CUMllERLAIIO SCHOOi. Of LAW 

AllJl,IIJI -1~ ,.. . ..... 
.-S SCIIOOl Of U.:N AlUIM 

DESSERT RECEPTIOH 

SAlURIIAY, JULY 23. 2lJ05 
l:38am·t1S• 

rom1: N;o s~m ROUS 
'l lct "1 '1D OL ~ 8' !tCOl:I 

t:1Sa · t1-a• 
1ll!ANDE c:c,r,'OCAntN 
5-..:, <1 :r,, .l.dtll iy 
Hooorll>IIOtt,tlnli.lon, Jt ell""""" s,p..,,. eo.,, 01 Alabamo Mon:v:,tnlf\' 

•NSIALLATIG'l Of 0088Y SEG..U 
121th Pretcfe..-i, ot \tie A.latllrTO Lt11, EW 

SPECIAL fRES{mAIIOOS 
• Recoo!'lrhon aC $01'1.1.r m1mW1 
• .lDlcal Bar Acnlto.'lmtn1 M'ld\ 
• Kl<II lllw1co S."'"""1 p 
• Grana l'1Ut Dmi1no 

11:151m 
(01 """"""1811,11 .. 10011,, G11nd, C911'1ooa110n/ 

BOARD OF BM COM!,IISSIONtRS' M<Ell•m 

Times and titles subject lo ohange. Check Registration Desk for final Schedule ol Evenls with room asslgnmonts. 



• • :tlON IS REOUIREO. 
RGE BUT REGISTRA 6-15 welcome 

REGISTRATION FORM_~~i: at 12:15 P~· c
3
:~; !g: lnlo~tlon . Attendees meet in the ma1 269-1515. extension • 

Con1aCI Rita Gray at (334) urance Specialists, Inc. 
Hosted by ISi ALABAMA, Ins Age -

Parent's Name Age _ 

Child's Name Age _ 

Chlld's Name-=====-----==== Age_ Child's Name_ 

Child's Namee.=======~======= Telephone: -
Mailing Address: 

Golf Scramb le Entry Form 

Name,~~~--------~--------- -­Arm_~~~-~~~--~~--~--~--- ~~---~~---Ad01ess ___________ _ _ Cily~-- - - --------Sta1e_ ZIP Code, ___ _ 

E·mallAddress. _________ ________ _______ _ 

Handicap. __ _ 

Home Telephone ____ _ 

PUASE USE ONE ENTRY FORM PER PARTICIPANT 
lndMdual l'laytr •• 

Hole Sj)onsor,nfp • 
. .. S1i.,.oo 

. . S35o.oo 
HOie SPOnsorshlp 4 1 Player S101 • . . • .$350.00 s_ 
Hole Sponso~hlp & 4 P1>yer S101 • . S600.oo s_ 

PLEASE MAK.E CHEl:l(S PAYABLE 10: 
KIDS' CHANCE SCHOLARSHIP FUND 

OR please bm my creoa card. 

o VISA o Masrereara o AMEX Exp1rau011 Dare_ 

To1a1 Enclosed s_ 
If you do 11111114'.'I! a taam, rou will bl Pdfrtd with another playr,r. For lurlher lnlormalion, coniacr Tracy Dani er nr 800-354-8154, 

Caro Number _ _________ _ 

Cardholde(s S1ona1ure ---------



Alabama State Bar 
2005 Annual Meeting 

July 20-23. 2005 • Grand Hotel • Point Clear, Alab:unn 

HOTEL RESERVATION FORM 
Grand Hotel • Point Clear, Alabam a 

Room Reservations MUST BE MADE DlRE CT LY WITH THE ALABAMA S1~TE BAR. 
To ensure your accommodmions, reservations should be received 

NO LATER THAN WEDNESDAY. JUNE 15. 2005. 
Pl"* 11:scrvc __ Room(s) ror ___ Pcl'l'On(s} 
Name __ __ __ __ __________ ________ ____ ____ _ 

Company or Farm __ _______ ___ ________ ______ ____ _ 

Business Address-------- ---- ------ ------------ -
Ci1y __ _______ _________ _ S1:11e __ _ ZIP Code ______ _ _ 

Bu~iness Telephone ____ ____ _ &mnil 

All rcsurva1ions ore accepted on a guaranteed basis only. An ndvnnce deposit of your nrs1 night room chorge is rcqulred 10 

confirm lhi~ rcscrvu1ion, or a credit card guarantee, Rescrvmions received after Jun e IS, ZOOS will be subjec110 space and 
tlllc avall:ibilily. CHECK-IN TIME JS 4:00 P.M. CHECK-OUT TIME IS 11 :00 AM. Non-$moking roonis avnilablc 
upon request based on uvnilnbiliiy. All rates arc subject 10 12 percent reson fee and six pcrcent snles lilX, The reson fee is 
001 a ta.X, nnd is not subject 10 exemp1ion. 

ONE PERSON: 0 S236 Bay Vic"' 

0 $216 Reson Vio,w 

TWO PERSONS: 0 S236 Bay View 

0 S216 Rcson View 

Rooms in the main b11ilding are arnilable 011 a limited basis, a11d ar~ $20 l,ig/11r for ruorl ,,;.,., 
a11d $30 1,igl,er for bay ,,iew tha11 the abo•·• rates. 

•••AVA ILABILIT Y OF BAYSIDE ROOMS IS U MITE D TO A FIRST-REQUEST, FIRST-HONORED BASIS••• 

Ar ri ml Dute ·r ime Departure Date ____ ____ Time __ _ 

ROOM TYP E REQUEST: 0 King Bed Q Double/Double I O Smoking O Nonsm<Jking 

IF GUARANTEE D BY CRE DIT CARD, PLEASE COMP L~::TE THE FO LLOWING: 

Plenw check 1ype or credit card: 0 Americ:-Jn Exprc.ss O MM1erCard O VISA O DL<co,-cr 

Nar,,c of Cttdit Cord Holder ------------- ------ ---- -----
Credit Cnrd No. _____ __________ ___ _ 

E..pinition Dale -- -----

Cardholdc:(~ Signnlure 

ROOM GUARANTEE/CANCE LLATION POLICY: 
Rcscrvntions guruunleed wilh a credi1 can! only mus1 be canceUcd li•e d!lys prior 10 anivnl LO ovoid the 
credil card being chi,rgcd fir'SI nighl' s room and lax. Any reservations or no-,hows (includes nrrivnls :if'lcr 
midnight) will be released ror gc,nernl sale, and will be reins1a1ed based on nvnilnbilily of room.~. 

PLEASE MAIL TO: 200S Annual Meeting, Alobamn S1n1e Bar. P. 0. Box 671, Momionl<t)', AL 36101 
OR FAX TO: (334) 261-63!0. 



II FREE to First 50 Registrants: 
Copy of Tea Hoffman's P,w,ctive Practice 

ALABAMA STATE BAR 2005 ANNUAL MEETING 
Grand H()lcl • Point Clear, Alab;una • Ju ly 20-23, 2005 

ADVANCE REGISTRATION FORM 
NOTE: ln ord er to claim CLE cred it for the annual meeting, you must be registered for the meeting. 

PLEASE PRINT 
Name (as you ,vish it to appear on nan1e badge)--------~-------------------­
Cheek ca1egoric. 1ha1 1,pp.ly: 0 Bnr Commissioner O Pa1;1 President O Local Bar President O Juslice/Judge 

Finn/Compfilly Office Telephone ----------
Business Address ______________________________________ _ 

City --------------------- ----- --­ Stute ___ _ ZIP Code __ _ 

E-mail Addre!.-s ---------------------------------------
Spouse/Guest's Nam• ----------- --------------- -----------
Chilcl/Children's Name(s) _________ ________________ __________ _ 

Please indicate any dietary restrictions: 0 Vegetarian O Other 

Please send information pertaining 10 services [or the disabled. 0 Auditory O Visual O Mobility 

REGJSrRATION FEES 
(A Ji,nittd 11u,11ber of reduced ,.egistmrioufee scholtu·.tl1ips tu-e t1vttiloblt!. Co111ac1 the Alabtuna Stare Bt,r for deutils .) 

_ Afabama State Bar Members 
_ Pull-Time Judges 
_ Auomeys udmiucd 10 bar 5 years or less 
_ Non-Member (Does 1101111,ply 10 spo1,se/g11.s1 or L£GAL EXPO ,,.,,,/ors) 

OPTIONAL f;VENTTICKETS 
Wednesdoy, Jul y 20, 2005 
_ Basic Issues of Law CLE Program (6 hours CLE credit} 
Thursda y, Jul y 21, 2005 

Bench & Bar Luncheon 
_ Welcome 10 LA . (Lower Alabama) Reception (includes 2 drink 1iekeis) 
_ (Children 10 and under) 
Fridny, .luly 22, 2005 
_ Christian Legnl Sociel)I Breakfast 
_ Farrah Order of Jurisprudence/Order of the Coif Breakfast 
_ How,ird University School of Law Alumni Bre.1kfas1 
_ Univcrsily of Virginia School of La,v AJumni Breakfast 
_ Vaoderbilt UniversiLy School of Law Alumni Breakfast 
_ Tulane University School of Law Alumni Breakfast 
_ Bim:Unghnm School or Law Alumni Breakfast 
_ Omnd Chefs Cooking Demonsu'ntion and Spouses Luncheon 
_ Maud Mclu re Kelly Award Luncheon 
_ Children's Party /flos1ed by ISi Aln/x111111) 
_ Presidenl's Recep1ioll (Li111it nvo 1icke1s 11er reg;s,ra,u) 
_ Cumberland Schoo1 of Law Alu1nni Reception 
_ University of Alabama School of Law Alumni Reception 
_ Jones School or u,w Alumni Dessert Reception 

By Ju ly 8 After July 8 
$230.00 $280.00 
$115.00 $140.00 
$1 15.00 $140.00 
$395.00 S420.00 

TOTAL REGISfRATJON FEES 

No. of TickelS Cost 
Included in rcgistrntion fee 

@ $26.00eu . 
@ $55.00ea . 
@ $5.00 ea. 

@ No Charge 
@ S17.50ea. 
@ $20.00ea. 
@ S20.00e,i. 
@ $20.00ca. 
@ $20.00 ca. 
@ S I0.00 ea. 
@ $37.50 ea. 
@ S37.50 e;i. 
® Pre-registrulion rtquired 
@ No Charge 
@ S25.00 ca. 
@ S25.00ea . 
@ $10.00ea . 

TOTAL EVENT TICKETS 

TOTAL FEES TO ACCOMPANY FORM 

Checks for regi.11n1lion/licket< should be made payable to the ALABAMA STATE BAR 

$ ___ _ 
$ ___ _ 

s ___ _ 
$, ___ _ 

$. ___ _ 

Toh>I Cos t 

$,_~-­
. 0. 

S, ___ _ 
$, ___ _ 
$ ___ _ 

S·-~--
$. __ ._o_._ 
$. ___ _ 
$, ___ _ 
$. ___ _ 

$, ___ _ 

$. ___ _ 
$. ___ _ 
$, ___ _ 

$. ___ _ 

s._...,· o,_._ 
s. __ ._o_._ 
$. ___ _ 

$. ___ _ 
$, ___ _ 

$ __ _ 

OR Bill my credit cord: Q VISA O MasterCard Q AMEX Card No. -------------------

Cn.rdholder's Sig1HHure Expiro.Lion Date--------

MAIL REGISTRATION FORM AND PAYMt:N'fTO : 2005 Annual Meeting, Alabama State Bar. P. 0 . Box 671. Montgomery, AL 3610 1 

Cancellations with fu ll refund, minus a S25.00 adm inistrative fee, may be re<JUCsted through noon, Fr ida y, JuJy 15, 2005. 
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0 
n J•nunry 12, 2005, the Supreme 
Courr of Afabama amended ccr­
tiin appellate rules and adopted 

Ruk 25A. A summary of the Rule adopt­
ed and th• omtndments follows. 

RULE 21(a) . 
MANDAMUS 

Rult 21{a) 1w been amended to 
rcquirt that a ta bit of authori ties be 
ancluded in a petition for the writ of 
mandamUJ. The respondent should 
include a tablt of authori ties in th< 
•ns"'<r if an answcr is ord=<l 

RULE 28 . BRIEFS 
Subsccljon (a)(7) of Rult 28 bas boo, 

runended to rdlca the long-smndfug rule 
thnt, in ceniorari petitions, the starement of 
mets need not be included in the brief 
been= it 11111st be contained in, or anached 
tO, the petition. Sec omended Rule 39(d )(S). 

Subsection (h), which indicates the 
required colors of the covers of appellate 
bricl"s, hos been added 10 Ruic 28. 

RULE 31 . FILING AND 
SERVICE OF BRIEFS 

Subsection (b) has been amended to 
require the filing of 12 copies of docu­
ments in the Supreme Court. There is no 
change in the number of documtnts 
ttquired 10 be filed with the Court of 
Criminal Appeals and the Court of Civil 
Appeals. 

RULE 32 . FORM AND 
LENGTH OF BRIEFS, 
PE I I I IONS, MOTIONS 
AND OTHER PAPERS; 
NONCOMPLIANCE 

The amendments to Ruic .l2, governing 
the fonn of dornments flied with the 
appellate courts, are primnrily housekeep­
ing in nature. Whereas, at one time, Rule 
32 applied on ly to the fon11 of briefs, the 
an,endoicnts clarify that I he rule now 
governs the form of nil dor111111•11rs nled 
with the appcllnte courts. 

1 II f r\ 1 \ IJ A \I .\ I r\ \\ \ I Ji 217 



A sentcncc has bccn added 10 subsection (b)(3) cbrifying 
that, if th< court orders answu and briefs in response to a pell· 
Lion for wnt of mandamus. the numbtr of pages of the •ns"'" 
and brief ihoJI together be no more than 30 pages. 

RULE 34(a) . REQUEST FOR ORAL 
ARGUMENT 

The 1mjor change to Rule 34 emphasizes that the granting of 
orol orgument is dls<:rctlonary with the appcUatc court. 

Rule 3'1 hns also bccn amended 10 coaform with Ruic 28(a)( I), 
which provides th.11 thc words "ORAL ARCUMEJ-IT REQUESTEJ>" 
must be mduded in • conspicuous place on the front covrr of the 
bric( 

RULE 39 . PE I I I ION FOR WRIT 
OF CERTIORARI - REVIEW OF 
DECISIONS OF COURTS OF 
APPEAL 

The Alob.lmo Supreme Court's Standing Committ<c on the 
Rules of Aµpcllntc Procedure and the Supreme Court of Alubomo 
have rewritten Rule 39 with the gooJ of makingAlabamn's ccrtio• 
mri practice as undersrondoble ns possible. 

Under Ruic 39, effective lune I, 2005, only a petition fonvrh of 
certiorari mny be filed. Unless the supreme court h.tS ordered oth· 
erwisc. ~ny brief filed by the petitioner or respondent prior to 
issuan« of the writ will be srricl<m. Rulc39(b)(4), dJ: June 1,2005. 

A copy of the court of opp<als' opinion or unpublished mnno· 
r.mclum mUSI be atlilChcd to the petition for writ of ccrtior•rL 
Ruic )9(d)(4),etr. June I, 2005. lfrhe court of civil appc~ issues• 
no-opinion affirm~nce pursuanl 10 Rule 53, Ab. R. App. P., or if 
the pelitioncr wishes rhe court to consider facts not in the coun of 
appeal's decision, the petitioner must include C.as In or •Hach 
them 10 the rcrrlomri petition. Rule 39(d)(5). Rcmcrnbcr. ll1c pcli· 
tion is the 011/y doctUncnt the court looks at in making a decision 
.,s to whether 10 l,;sue the writ of certiorari. The n,cord is not wlth 
the supreme coun-h is st ill with the court of appeals' dctk's 
office, ond will not be transmitted unless and until the supreme 

'far JOI" ain-111rlonng 
Opp<MLIMnl, C}tl:.C 

ZOJ.t,JJ.-0246 

www . l:tJl,,,:r.!f. """'" a com 
Cadin <(. (jmU 

:J{efpmg Catliu am( <;e11U projtd, Positive, 1mw_,fuf mu! 
fiuti119 imp,.ssfo11s .. . 'We 6rino tlie ston: IJJ your office/ 

218 MAY 100~ 

court grants the petition and issues the writ of ccniorari. 
Anorher change to Rule 39 Is 1hat the mpondcnt will not be 

allowed to 6Je an initial brief •ddrcssing the grounds unl<SS and 
until rhe writ issues. Conscquenlly. if the court denies the peti• 
tlon, the respondent need not file anything. 

Petitioners should keep in mind thnt certiorari petitions 
should not address the merits of 1J1e case. but should communi· 
caie to the court the gro1111ds whkh nu1hori1.e the court's issuing 
the writ of certiorari. Only if the court grunts the petition and 
issues the writ will the petitioner file., brief addressing the mcr­
hs of the case. 

lf rhe writ of etrtior~ri issues, then the record wiU be trans­
mitted from the court of ap~.tls' clerk's office to the suprt'.me 
court dttk's office. Ther<Jfter, brkling will occur. Following is 
the briefing schedule should the writ bsue: 

Peritioner~ 1,rie/(or a wah'c:r of the right 10 file such brieO to 
be filed within 14 days (lwo week$) of th• issuance of the writ 
nf certiorari by the clerk of the supreme courL 1 

Respondent's 1,rief (or J wai\'er of the right to file such brief) is 
10 be filed within 14 days (tWll weeks) of the filing of the peti­
tioner's brief (or the petitioner's woivcr of filing n brief). The 
respondent's brief may address the substuntivc issues present• 
ed for review in the petition. The brief m•y nlso address 
whether the petition stnle$ grounds ns required by subpara­
grophs (a)(2)(A)-(E), or in J death pcnnhy case, subparn­
grophs (a)(2)(A) and (B). 

Peritioner·s rrply lmef, if Jny. must be filed within 14 days (two 
weeks) of the filing of the mpondcnt's bric( 

In criminal cases in which the penalty is de•rh, rhere is no 
longer a p;ige limitation for the certiorari petition. Ruic 
39(a)(2),eft: June I, 200S. Stt. Sm11/t v. /one,, 2$6 F.ld I !JS 
(11th Cir. 2001) and O'Su//n'lln v. Boerckd, S26 U.S. 838 (1999). 

RULE 40 . APPLICATIONS FOR 
REHEARING 

Ruic 40 has been ame_ndcd to chirify 1ha1 the page limilal ion 
of an application for rehearing is 15 pages 11nd the page limiro­
tion of the brief in support of the application is 15 pages. Thus. 
the combi11ed page limitation for the application and rhe brief is 
a total of 30 pages. 

NEW RULE: RULE 25A. ALABAMA 
RULES OF APPELLATE PROCEDURE 

On January 12.. 2005. the suprtme court added m new rule to 
rhc A/a/,ama RJJ.s of J'.p~/1111< Proudurc. Ruic 25A requues that 
appellate documents be slgnoo by at lwt one anorney of 
record. By his or her sigi1a1ure, Lhe •nomcy or party certifies 
thn1 the document signed ls not heing presented for an improp­
er purpose, 1bat the issues presented ore warmnted by existing 
lnw or by a non-frivolous nrgumen1 for ex1ending, modifying or 
reversing existing law, and that the factunl ~onten1ions or denials 



Some Thoughts-For What It's Worth 
Ooe of lhe major misconceptions of attorneys filing cemoran pet1· 
uons 1s the behef that certiorari is simply an ·appeal" and, !here· 
foie, lhat !hey can draft lhe ceniorari petition as if rt is an appellate 
boef Ceniorari is an enu,ely different form of reV1ew by the 
supreme cou11. For that reason. ii is in lhe best interest or your 
client that you read Rule 39, as boring as !hat might seem. 

2. AA error made by numerous attorneys is IO simply use. as a form, a 
teniOll!ri peudon borrowed from another attorney. This has led IO the 

denial of unlllld numbe~ or petiuons. liecause 
the petition CIJl]ied did not set out 

i,wm and/or facts. Reuenbel. 
in the petition. an arg,.ment 

!hat the appeals aJllt 

~ IS not enough-you 
fllllSI argue one of the 
grounds in subsection 

made arc, suppontd by the rc,conl. 

NEW COMMITTEE COMMENT TO 
RULE S(a) AND (b). STAYS PENDING 
APPEALS 

A Con1mi11ce Commen1 has been ndded 10 Ruic 8 which 
explains the course or net ion to be taken if the nppelhtnl, who 
bns had a money judgment entered against it, needs lo hnvc Rule 
8 suspended. • 

Endnotes 
-11lat ltt tht cose ol s pre, trial _.i l7f lhe siata in I crlmlnlll Wt tht bml lo, 
1•"'41 boolb IS 111<w11ntd Sol Ault 39111) 

C.1M1a W. Sllltol 
r.-w Sll:ltlUdld ••: teldw:ICll a ""9Soaa Clllot rd--·---i--•.--­"' ,-. .... -. ... -.......... ,.,-_l ____ ,,,_r.o.,, __ 
9,o.,......i1aw,.;,hl,nsdMan:1111& Bo,c. o.mp..,_ • """'lho-Sc.!mmtluta.t'JO!la lag,I ... ~" ,. 
h Mll'lllv 11 • •icr sutl ltllrrl'l\'t sd a al11a lhl ~It 
Modioc~ Aoninlstriirr a me ..,,. a:ut SIIJel • 1 rTWnbll o1 

wo-..,..s,,o, D.11 ll1CI a,,-S.. /W003!iclo\ c..rc; <1-llnlll S1'ff AIIDl!III> 

laX1 ). With the curreot emphaslS on ethics and i,ofessiooal1sm by the 
bar and the )Ud1ciary, evidenced by 1h8 2004 amoodmem to Rule 3 of 
lhe MandatOJy Rules of Comiriu,ng fducal/Oll (MRCE}, requiring at 
least one hour of CLE in ethics or professionalism each year, 11 is espe­
cially impollllnt to comply with the rules of (llocedure Rule 1.1. 
Alabama Rules of Professional Conduct (Alo, fl. Prof. Conduc~. requires 
that a lawyer provide competent representation 10 s clienL "Compelelll 
representation requires the legal knowladgo, skill, thorooghness and 
preparation reasooably necessary lor the representation.· Rule 1 t. 
Ala R Ptal Conduct Use of a form pleading. without reading the rule 
gowming the ~ of the acuoo for 1'1111th )QI are representing 
the den. iHl ITT( optllKllHlllllll 

3. If yoo have questions regarding lhe new rules. please call the 
supreme court cleric's office at (334) 242-4609 and speak with a 
staff anomey. We can assist you w,lh lhese newly amended rules. 

"One of the reason:. that I cho:,c 

BKR Borland Benefield was I felt 

that they weren't too big to c:.-ire 

about a company of my :.izc. They 

give me the quality cc,mmunication 

and good work that I need." 

• Bo G!'esham 
Owner 
Pares & ComponcnL\, Inc. 

J~ Borland 
a~Benef1eld 

?100 Souibbndgc l'lnni'II) ' • 61rmlng)lllm 
2ossozn12 

Sun 1hlSI l!ulldlng • ~1orencc 
Z56 767 !SSS 

www.borlanclcpa.com 
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111 u1 Ising Ii llt~ )11 e I ral 

so1 ·111 ,u 11 cl 11t1t1ct, (/Jld 

11bco11tract-., l,11~111 ~ la,11 e,, 
1111 st 11e11 H?Jtt n 1naze oj 

!itatute,, 1 tb11latiu11s a11d 

c.a-. lcn1 doctrines. 



FEDERAL GOVERNMENT CONTRACTING: 

M 
any Alab.,ma business ln,vyers 
likely h"ve foced the following 
situation. Your client is about 

to be awarded ,n important federal 
agency contracL The clknl sends )'OU the 
agrttment, asking you "to take a day or 
tt,'O to look it over and make sutt thett 
arc no issues." You cmminc an eye­
wnrying, •inglr-sp,c,cd 100-page docu­
ment, replete with boilerplate, acronyms 
and douns of claU5CS incorpora11'd by 
ttfcrmct'. Gi,en the short time available 
for review, you ndvis<e the client you do 
not sec •ny rarticular problemi., but that 
l$ the extent of your comfort level 

As with p;otcnt or ndmimhy l,,w, federal 
procuremem is n spcci;ilty area about 
which mo.,l business lawyers properly hesi­
tate before advising their clients. Tilis sub-

ject constitute.< much a( titles 10 and •I I of 
the United States Code for the military and 
civilian procuring 11gcnde.<, respectively. 
Other stn1u10ry t itlcs impact federal pro­
curement, sud, l\$ Tide 15 for small busi­
ness issues. ·nic procurement regulations in 
Title 48 of the Code of Federal Regulations 
(CF.R.) rivol I.he regubtions for the 
Internal Rr\,enuc Code and the Social 
S<curity ACI in p:tgc numbers (4,700) and 
diftkulty. Thus. the Unitl'd States Coun of 
App,,;tb for the Fifth Circuit aptly has com· 
mmied. "C.Q\'ttllmou contracting low is 
compl~. 1tiehnial, esoteric. important, and 
n1onumen1al."1 

Federal contrncting is olso "ln)n impor­
tant pnrl of American economic life."' 
Indeed, 1he Unin,d Sl~lcs Government is 
lhc largw buyer of supplies and services 

in Lhc world. In fi.5e,tl ye:tr 2003. federal 
agende.~ ,pen t more thnn $274 billion on 
ncquishion,' nnd procurement budgets 
i.lre increasing. Covcrnrncnt contractors 
and subcontrnciors employ approximate­
ly 2.0 pcrcem or the national labor force.• 
Furthennorc. AIAbamo has• significant 
share of fcdcr.tl procurement dollars. In 
ftSCal yrar 2003, the United S1a1cs 
Government pl•ctd more than S6.5 bil· 
lion in contnct work In Abwma, which 
made our swe 13th,rank<d in w Union 
for rcctiving (cdcml contract dollars.' 
Based on the pcrv:uivc !mporrnnce of 
federal conlrncting for the national aad 
stoic economics, Alub.,ma business 
lawyers should hJvc n fundamcr11nl 
undemanding o( fcdcml procurement to 
advise I heir clients effectively. 
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This short ari-ide will 1101 enable read­
er. 10 bi:<:ome well-versed In every area of 
federal acquisition. At 1hc same rime, this 
arttde will: (a) summariu the governing 
stalul~ ttgubtioos and policies; (b) 
id<enhfy additional rtfcttnce material: 
nnd (c) focus on common challenges in 
federal government contrnctlng. 

Basic Statutes, 
Regulations 
And Policies 

P«lcrul statulcs, n:gufo1io11s ,md poli­
cies do.!dy control the rcfationship of the 
federal procuring agmcies with thcir 
prosp«tin, and aclu~I contractors. Two 
major S1atu1ory schemes affect executive 
btanch procurement~. First, the Armed 
Services Procureme11l Act (ASPA),• as 
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amended, applies 10 Oc1>ar1mcnt of 
Defense (DOD), National Space und 
Aeronautics Administr.uiim (NASA) and 
Co;ut Guard procurements whett the 
agency enters the agreement with funds 
appropriated by Congms. Stcond, lhc 
Fedcrnl Property and Adminimativc 
Services Acl (FPASA),' as amended, 
applies 10 most civilian executive branch 
agencies, including, ror example, the 
departments of Justice, S1a1e and Health 
and Human Services, and the G<"Ocral 
Scrvicn Administration (GSA) in their 
appropriated fund procurcmcnB. 

Numerous other statu!A:$ also affect fed. 
cral acquisition. For example, some agen­
cies. such as the 1ennessce Valley Authority 
(TVA), have unique contracting statutes.• 
Socio-economic prognms •n: important, 
<uch a< (but not limilcd to) the Small 
Business Act (miall business conoern pref­
erences):' the Sctvice Contract Act (mini ­
mum wages, fringe bcnolils •nd working 
conditions for semcc contracts);" and the 

lluy American Acl (domcstie supply and 
construction material prcrercnccs).11 

Another special program outhorizes emcr· 
gcncy relier for oontn1c1ors in the intcreSts 
or na11orul de(en,c." 

Specialty adjudioatOI'$ decide pre-award 
procun:ment contro\'i,nics between agen­
cies and vendors. 11,c Qm,ptrollcr 
Gener.I, the head of the United States 
Gov.:rnmcnl Ao:ountobillty Office (GAO), 
• unique agency within Co11gr=. has 
lt•tutory authority 10 con.sider vendor 
"pro1au" •gainSl the terms of soliciw:ioos 
for offers or agency soum, loClcction dctcr­
minntions.11 GAO decisions •re found on 
Wl!.STI.AW, LEXIS ancl (the most rcccnl 
ones on) on the GAO's Web site, 
www.gno.gov/. The GAO's bid protest regu­
lJtions, 4 CF.R. Put 21, are also on the 
GAO Wtb site under• ugal Products.." The 
Tucm Act grants ailL'111'11i,..., protest juris­
diction to the United Statcs Court of 
r'CC!cral Claims (COFC),1' with• right of 
appeal by either the con1roc1or or the 



agtocy to thr Urutcd St.uo Coun of 
Apprals for the ~rr.al Cirrui1 (CAFC)." 
The conincting agrncy also has regulatory 
jurisdiction 10 co,uidrr pro1es1s.1• 

Sp«inl smuics and forums address 
post-awnrd li1iga1ion bc1ween 1hc go,·ern­
ment .ind co11trnc1ors. l11c Comract 
Disputes ,\ct of 1978 (CDA) esinblishes 
the claims nnd dbpu1es p,ocess for cov­
ered agencies." Examples of CDA claims 
are contractor dcmunds for monetary 
adjustmc:nlS, such :i, for ag<ncy-dircctcd 
contract changes or dd•y,, or a contrac­
tor's ch.lllcngc, 10 the agency's termination 
of• conlract for dcfuull. The p;ualld CDA 
dispute resolution authorlues ar~ the indi­
vidu.il Jg<IIC)' boards of contract appeals 
or the COFC, with righ11 of •weal by 
either pany from • boon! or COFC 10 the 
CAfC." The Ci\ FC has it> own Wtb site, 
www.ftdrrr.go1•!, as does 1hr COFC. 
www.11scfr.111co11ru.gov/. Most agency 
boards of ron1mcl oppc•I• hove• Web 
sile, including 1he 111ost prnmincnl board, 
the Armed Services llo.u·d of Comrocl 
App<:,115. www.lmv.gw11.td11/ASBCAI, which 
hears appeals front 1he DOD, NASA and 
other agencies by ngrc.,mcnL Decisions 
from .JI these protC>t ond dispu1es adjudi­
cators arc aYolibbk on WESTLAW .tnd 
LEXIS. 

Regul>1ions arc key drh-.n of the pro­
curm,enl process. Pursu,nt lo the Offiu 
of mlrral Procurcrnrn1 l'oliC)• Act," the 
three major procuring ogendcs-DOD. 
NASA and CSA-hove issued 1hc Federal 
Acquisition Regulntion (FAR), whicl, has 
the force and cffcc1 of h1w.'" The FAR 
lmplcmcnls 1hc ASPA, l'PASA and many 
other procur<111cn1-rclated stntutcs. 
Under FAR 1.104. 1he regulation oppLies 
10 all "ocquisit,ons" ,., defined ln FAR 
2.IOJ, exccpl J< expressly excluded. FAR 
is codified in 'Litle ·18, Chap1er I, of the 
C.F.R., and iis fttqucm amcndmenis att 

initi.illy l<sucd JS rules In the Ftdmil 
Registtr. An el«tronic ~rsion or 1he FAR 
is a,aibblt on the ln1eme1 .al 

WWll•.arntt.gov/f,,r/, Some agencies art 
outside the FAR, su,h .u 1he 1VA." 

PAR ~ clghl major subdtaptm: genrr­
ul prindples1 co1111,e1i1ion ,tnd ,1cquisition 
planning; conimcling methods and con­
tract lypesi sodo .. cconon,ic progrnnlS; gen~ 
er.ii rontmcting re<1uittmen1S; sp<:cial ca1e-

gorics or conlrKUllg; comraa maiugc­
mmt: and dJU>CS and forms. In addition, 
mos1 federal agencies h.we issued regula­
tions supplernenung the FAR. An example 
is lhe DOD FAR Supplrn,en1, loa11cd al 
Title 48, O,aplcr 2 ln the C.F.R., nvallnble 
at u">rw.fnrsi1,•.l1ill.11f.111fWrDFAll11.HTM. 
Indeed, prncillioncr, h,rnclllng • procure­
ment issue should bl, familiar with all 
ogency regulJlioos implementing the FAR. 
Thus. in the U.S. Am1y Corps of Engin~rs. 
the procurlng aa.iviry ru.'IO mus1 s:irisfy tbe 
Army FAR Supplemcn1, 11>vw.fars1t,:.l1i1Laf. 
mil!VFAFARl.ffi'M, .md the Corps' FAR 
Supplffllffll, www.l1q.11S1iu.army.m1Yaprl 
mplli/m,rylt{,ir.aspl>1rOi~&1bCal=6!. 
NUl11Cl'OUl other policies •nd dim:thu 
alttct federal contraeting. such .. Executive 
Ord<Do Office of Munagc,~111 and Budget 
Circular>. and Office of F«lcral 
Procurtmenl Policy lcuers. 11,e FAR imple­
mea1s many of the~ procedures :15 wdl" 

Reference 
Material 

Rc.adcn m.ty consul1 numerous ttl'3tiscs, 
artidcs ,llld 01hcr sources lh>1 analyze rcd­
cr.J procurcmrnL The most ;,o;essrolc 
soun:c b the U.S. Anny ludgc Ad,'OCRk 
Gen=!'• I.cpl Censer and School's =:d­
lcnt and comprthensi\'C Conma 
Attorneys Dcskbook. ., ... Jloble frte of 
dtarge 01 1V>V1v.fo11isvillt-la11,eomlfedcmY 
An11yP11/1s!ro111mr1_/111v_dcskftook.pdf. This 
dcskbook h•l o readable. ouLline style with 
thorough, currcnl 11nnlysi,. Ci1ing numer­
ous sl.oluld, n:gulMion< and case deci­
sions, the dcs.kbook covers federal procurc­
mcnl "cr.tdlc 10 grnvt." Some import.ml 
ch:ipkrs are those on competition, con­
tract iypn. in1ellcau.il property. bid 
protesb. and eihic. in go,..:mmcm con­
tncting. Addition,lly, rr•dm funha 
<hould >ttffl an ouL,L~nding Wrb sitr, 
"\\Ihm: in ~r;al Contracting?," www.wif 
rotLtom, which CO\'CIS •II aspect, of federal 
procurement. TI1is Web site addresses such 
moum .. ronlracting l,1W$ and pending 
legismtion. cumnl •nd proposed rcgub-
1ions, con I mcting newsletters nnd selected 
onalyscs or fedcml 11cqulshio11 lssucs. ii 
also discusses sinle procurement issues. 

Common 
Challenges in 
Federal 
Government 
Contracting 

A ,'<tldor'• l.z1owlcdge of the technical 
asp«U of procurrmem cnn provide only 
• p•nial =urnncc o( •ucccss in obtain­
ing •nd pcrfunning (cdernl go,..,mmen1 
contracts. The following practical obscr· 
vauons indiollc how a business lnwycr 
•dvising a diem 1ha1 seeks or performs 
government contrnccs c:in overcome 
some commoo ch,tllcogrs. 

Government Buyers 
May Differ from 
Commercial Customers 

Commercbl bu)"'5 ~nd o.cllcrs common­
ly focus on lh< bottom tine of exchanging 
cub for guods or scrvico. Bcctusc of this 
commercial tendency, iOlll'CCS scckmg gov­
ernment bus,ness someumcs pay litde 
att.enuon 10 ogeslC)' rules. procedures and 
forms. di.missing lhcm as so mudt go,mi­
men1 "papct'\''Ork. • 'lb 1he contrary, go11em­
mcnt bu)'el'S ch,iraaeristiailly seek 10 
adhere 11rictly 10 1hc agency's procurement 
stnlutes a11d rcgulaiions. In large measurt, 
agency 11ro<u1·c111cnt pcrsonnd arc selected. 
promoted nod rcw.mled b,i,<:d on their 
knowledge of, and romplinnce with, gov­
cmmcm purchMing proadu,....whicb is 
001 ulways coosiSlen1 with whether 1hr 
agency ha., obtai~ high quality, reason­
ably priced gi,ods .uid ,crvico. 

Anolha complicnuon i> that tbe 8()'Tm­

mm1. in conducting ,aaiuw1ions, will ha,.., 
impomnt coll.11cr.t! pis. Forcwnplc, 1hc 
•gencics ha,.., Sl31UIOry and rcgub1ory 
socio-<a>nomlc objcah'CS to m.1ke as 
many prime con1mc1 awarch tlS pmeticablc 
to small busint>II concerns. In this respect, 
FAR •ubpart 19.5 implcmcnl$ lhe s1a1u1ory 
policies on SCI asides for smnll businesses, 
wherein large busincs.< concerns nre incligiolc 
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for contntcts. A second example is that the 
Buy Ameriarn Act, 41 U.S.C. ~ lOa-lOd. 
implemented by FAR subpart 25.1, restricts 
the purchase of supplies that are no1 
domestic end products. The government's 
achieving these coUateral goals is not neces­
sarily consistent with obtaining high quality 
products or reasonable prices. Accordingly, 
vendors should not assume ~lat federal 
government purchasing agents would seek 
the same objectives as co1n111ercial buyers. 

Relief Can Be Available 
For Bidder Mistakes 

111e offer preparation process is often 
hectic, and prone to n1istakes. because ven­
dors commonly race tight deadlines as they 
obtain infom1ation fron1 various sources:, 
such as subcontractors. and fill in complex 
government forn1s on the amounts and 
quantities of proposed goods or services. 
The regulations contain specific avenues 
for possible rcliefbase<l on an offer mis­
take, whether lhe vendor discloses it to the 
agency before or after award." Although 
offerors can obtain relief for mutual mis­
take, wider com1non la\., standards,M n1ost 
cases concern u11ilatcral (contractor-only) 
error, as discussed below. 

Most pre·a,'laJ'd nlistake cases arise in 
conventional sealed bidding under FAR 
Part l4, wherein lhe bidders submil sealed 
bids for public opening, and have no 
opponwucy for revision of otfers after the 
bid-closing deadline and before award." 
TI1e problem of offer mistakes is less fre. 
quenl {allhough still possible) in negotiated 
procurements under FAR Part 15, where 
bids arc not subnuttcd for public opening. 
Under tlus procurement alternative, 1hc 
agency and competitive offerors will com­
monly resolve errors discovered prior 10 
award through lhe confidential discussions 
and proposal resubmission process. 

The guiding principle for correction of 
bid mistakes disclosed before award, 
under FAR Part 14, is that a bidder may 
nor corre<:I incorrect premises that the 
vendor discovers after the receipt and 
opening of bids, because such a bid cor­
rection would enable u,e bidder to submit 
a bid never intended before tl,e bid open­
ing.¥ lnstt>ad, the regulations pern1it the 
bidder to correct such matters as clear-cut 

clerical or mathematical nustakes, or a 
vendor's nusreading of sp<:cificacioris, but 
not mistakes of judgment." When u1e 
bidder does make its case, remedies for 
mistake include bid correction or with­
drawal The burden of proof for bid cor­
rection under PAR l4.407-3 is"dear and 
convincing evidence,· on lhe existence of 
the mistake and the bid actually intended, 
and a lesser evidentiary standard pertains 
10 bid withdrawal. If bid correction would 
displace one or more lower bids, the 
movanl must establish both the mistake 
and the bid intended substantially from 
the solicitation and the face of lhc bid. 

Less commonly, a bidder will allege after 
award 1ha1 ii has made a bid mistake, and 
will seek an upward contract price adjust­
ment With a unilateral mistake, me con­
tractor has the difficult burden of showing 
that the error in the otfer was so apparent 
as to have charged the agency's contracting 
officer wilh notice of the probability of the 
mistake." The relief available under FAR 
14.407-4 for a post-award allegation of 
n1istake is contract rescission or reforma• 
tion, provided that in lhe latter instance, 

any price increase may not exceed that of 
lhe nexl lowesl acceptable bid under the 
original solicitation for offers. 

The key to success in a vendor's obtain­
ing relief for a mistake is co documem the 
request i.n strict accordance ,..,ith FAR 
14.407. This regulation requires the bidder 
to submit extensive documentation to the 
agency, including a file copy of the bid, tbe 
original worksheets and a statement 
explaining the existence of the error, how 
it occurred and the bid actually intended. 
The bidder may file a claim under the 
CDA if the agency denies relief. 

Know Your 
Contract-And 
Expect Full 
Enforcement 

A truism for every contract relation­
ship is lhac each partner must know, and 
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is bound by, its agrttmmt. The lailurc to 
read or undcntand • contract will not be, 
• dcl'onw: to ii• cnforcom<nt, abst-nt ,ny 
rare circumstance., such ;u agmcy fraud. 

Under th< rrgul,nions, thc government 
can crcale • binding contract by a wrinen 
award or ucccprnncc of u bid or proposal 
furnished lo rh< successful vendor within 
the timo for ncccpumce speci6ed in the 
offer. nnd without further action by 
either party." I 11 other word5, the offeror 
does not necessarily have to sign the con­
ln1ct to be bound, acept thut in o~oti­
attd procurrmcnt, FAR I S.~(a} states if 
tbr award documenl contlins infonna-
1ion that is drffercnt th.m the offeror's 
latcot ~rgntd proposal, both parttes must 
sign the coniraCI award. Given the gov­
ernment's rights in this rcspea. the pru­
dent vendor wiU review the documents 
and ensure full underst.1nding before sub, 
mitting its offer or signing the agree­
ment. Vendors also should assume that 

the agency would be, striC1 in conrroa 
enforcement. Agenda do not readily sac­
rifice thor rights abs<:nt extta considera­
tion or the conmmor's sound justifica-
1100 for a modification of the agreement. 

Adhere to the 
Performance 
Schedule 

The government commonly strictly 
et1forccs the contractual performance 
schedule, ex«J>t whett the contractor has 
an cxcuwblc delay, ,ud1 as an Act of 
God. If the contractor's performance will 
be incxru;.1bly lntc, no guarantee exists 
that the agrncy will grant a time exten­
sion. In rxtrcme cas", and ossuming th•t 
the ogen")• has provided the contractor 

prdimin.try notiet of its intrnt through 
appropriate dclinqurncy advisorks,• the 
go,'Cfflmtnt may exercise its rights unde.r 
•tandard contract dau~ such as FAR 
52.249-8 Pcfouh (Fixed Price Supply and 
Service) (Apr 1984) to terminnt< the con­
tract for default because of the controc­
lor's lotc delivery. 

On the oilier hand, the regulations do 
not require termination for default for 
late delivery or for ,my other perform • 
ance drficiency, C$pecially when the 
problem Is correctable and 1he agency 
would rctti,.., the benefit of the bargain. 
The Jgrncy contracting offi=, when 
considering a cJefuult, must curcise pru­
dent 1udgmcnt •nd honor the contrac­
tor's right$ under standard contna 
dawes. 11 When the contr.taor contC$ts 
the tcnninauon in luigation. the agency 
has the burden or proving the validity or 
• dcfuulc. which it can impose only for 
good rnusc Jnd with solid evidence."' tr 
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the contractor succ«ch in an appeal and 
a court or boud O\'ertums • dtfault tcr­
mination. th• agency's action will be con· 
\'Cried 10 the Jcss..Jr,1,tic 111C3>1lrC or 3 

tmninndon of the contract for the gov­
crumcnt's convenience." This procedure 
cssent ially will transform • fuced price 
agreement- I he moot common pricing 
nrrangen1cn1- in10 a eo~t rcinlbu.rscmc.nl 
controct, Jlong with compensation for 
settlement cosu and • reasonable 
allowance for contrnctor profit on 
ogency-occepted work, but no, ontidpa­
tory profit." 

The contnctor·s schedule compliance 
is a necurring difficulty in the pt'rform­
ann- of go"crnmcnt con1raru. The best 
way to O\'Oid thes<! issues is for the con­
tractor 10 analyze the schedule require­
ments in the solidmion be/arr the dos· 
ing date for submission or offers. If the 
schedule ls unfoir bused on the nnturc of 
the product or service, or is unduly 
rcstri,tive of competition, the vendor 
should question 1he :1gency about the 
requirements before 1he dosing dare, or 
even 6Je a protest, if the government 
refuses to amend the soliatation. When 
die \'endor is .i sm..U business, and 
belie-'<:$ that tht dth,uy sd>cdult is 
11nfuir, the ,·cndor should remind the 
agency or FAR 19.202- l(c). This regula­
tion instructs agencies to ensure that 
dclivny .IChedulcs arc as renlistic as pos· 
St"ble r;o thnt snu.11 business concerns will 
bave an cquiul.blc opportunity to com­
pete for nil contrJcts thttt they can per· 
fonn, consiMcn1 with 1he government's 
interests~ 

Ensure 
Dealings With 
Authorized 
Government 
Personnel 

Since the United Stales go,•emmem 
employs almost three million persons, 

both mililDry •nd civilian. federal expen­
ditures would be wholly uncontroll3ble if 
government emplo>'ttS had free rem 10 
execute or administer contracts. For 
agencies to avoid this chaos. federal 
employees mu.11 have actual contracting 
authority. Mony decisions hold that the 
United S1,11cs m.iy repudiate and render 
voidable unouthorizcd commitments by 
irs ngents, even if the ngent hnd apparent 
authority, i.e., the third party reasonably 
but mismkenly concluded that the gov• 
crnment has held our the agent as having 
.au~l •ulhonty." The United States 
Supreme Coun explained in fw/m,/ Crop 
IMum11u C,,rporu1,0111e Mrrril~,. 
(A)n}'one entering into an arrangement 

with the CO\'l'tllment takes the risk of 
having accurntcly aiccrtaincd that he 
who purporu 10 act for the Government 
stays within the bounds of his authority," 
even if"(t )he agent him.self may have 
been unaware of the limitMions on his 
authority." 

As with most sovernmr nt conlrucl 
doctrines, the rule of Jctual authority bas 
limited exceptions or qualifications. For 
cnmple, the offichtl could h•,.., 
"implied" actual JUlhority, i.e., the 
authority is •n lnttgr.il pan of the 
employtt'• duties." or the co,'ttrullcnt 
could be bound where an authoriud 
go,•emment official lam ratifies the orig­
inal 1mpropt'f action.• Ruther di3Jl resort 
to such l'Xceptions in a protest or dispute, 
the ,·eodor •hould verify in • tactful 
manner beforrhand tbnt 1he government 
employee hos I he authority to net in the 
proposed maunc,·. Gcncrnlly, the vendor 
wiU have this nssumncc when dealing 
with 1he "controcting officer• assigned 10 
the procurement. The quoted term refers 
dthcr to the ,gcncy official authoriud 10 
enter into. administer or terminate coo· 
tracts or that ollkfal's outhoriud rcpre· 
smmti,·rs acting within the SCOpt' of their 
ddegauon. ~ Otherwise, a party might 
ri.sl< a possiblt agency ttpudi.ition of a 
commitment wben the firm de.us with 
unauthoriud advisors or assistants, who 
can be contract sp«folistt, projcc1 m•n· 
ascrs, or even legal c~unscl. Tl1e private 
party has the burden 10 demonstrate that 
the government agent had the necessary 
authority.•• 

Resort To 
The Protest 
And Disputes 
Process.As 
Needed 

The procurement statulrs and rqiula­
tions grant extensive rights to ,~dors to 
challenge go,oernment procurement deci­
sions. As dlscu>Sed in Section I above, tl1e 
COFC. GAO and the procuring agencies 
hase >lntutory or regulatQry authority to 
consider protests on solicitations and 
source selection decisions, nnd the COPC 
nnd the agency boards of contrncl 
appeals ad)udicutc agency/contmctor 
GOA controvorsics, 

Fonnal challenge$ could be ne=ry 
f'or • vendor 10 obtdin nc«lcd relief from 
the Government where infonml mtu­
urrs Cuil. Vendors wm find, howcvcr, that 
federal ,gencics •rt 1101 pusbo,·cn in 
protest .ind disputes litigation. Vendors 
also should expect that the opposing 
agency coun""I would be spedalisu in 
the applitl'lble mtutory, regulatory and 
case low d0ctri11es. Another challenge is 
that the couns, hoards nnd the GAO wiU 
str ictly cuforcc their proccduml rule.<. 
Accordiugly. vendors should consider 
retaining counsel spedoll,Jng in federal 
procurrmcnt. •fter having explored all 
viable options short of suing the actual 
or prospecuv,, govornment CU$tOmer. 

In procuremen1 hug:mon, the key to 
success with agencits, 10 include enhanc­
ing die pro!p«ts of se1tlcmen1, is to 
a,'Oid unnt(tssary attack< on the integri­
ty of government personnel. A much bet­
ter appro,ch i1 10 couch criticisms in a 
respectful tone, with • careful and com­
plelle statement of the pertinent facts, 
along will, signific.nt sttnutory, regulato­
ry and case law support for the vendor's 
argumen ts. 
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Subcontracts 
Are Essentially 
Private 
Arrangements, 
With 
Exceptions 

Subcontr•cting under government 
procurement$ is very important.~­
ing $35 billion n,uionwide in Fucal Year 
2001." C'~ncrally, howc,ver, agm:ments 
betwe<n prime conm1c1ors ond subcon· 
Lructors are private contmets governed by 
locnl law.'' 111c procurement statutes and 
regulations ordinarily apply on ly to gov­
ernmen1-primc contrnctor relationships. 
This policy is based on the absence of 
privily-ii direct contractual relationship 
usually is lacking between most agencies 
and subcontractors." When privily is 
missing, sovn-c,gn immunity will protect 
the government from suit." 

Some qualifk1111ons exist to these prin· 
ciples. For u,mple. FAR 32.11 l r<quires 
the agcmy to t.11:l, limited steps. mostly 
informational in nature, m response to a 
subcontractor's complaint 10 the gov,ern­
ment that a prime contmctor bas liiiled 
to mnke p,,ymc,m under a subcontract 
pcr1ai11ing to 11 prime contract for non­
co,nn1crcial he.ms. trhus, 1hc contracting 
ofl1cer under FAR 32. I 12-2(n) must 
promptly advise 1hc sul>contractor, upon 
the latter's request, whether the agency 
has mode finw p.1ymcnt under the prime 
contract or if tho prime contractor has 
submitted ttqUCSIS for progress paymenu 
or other P•)'menu under the conlr.lct.., 
Another qualification 10 the privily prin­
ciple is that federal law controls prime­
rubcontroctor disputes when the litiga­
tion rouchrs upon the nghu and duties 
of the United Stotts, and where a uni­
form nntionol approach is needed to 
address o legal problem. An example 
would br thc liabllily of contractors for 
design dcfC(t& ln militnry cquJpment 
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where the items implicate national S<CU· 

rity.• Abs,,nl such I sbtutory, rtgulatory 
or case l~w qualifirotion. • subconmaor 
should expect little involvement from the 
governmenl re(!,lrding prime contractor· 
subcontractor Issues or disputes. 

Conclusion 
In Jdvi&lng clients on federal govern­

ment contraru ,111d sul>co111racts, busi· 
ncss IJwycrs mwt navigate a maze of 
StJltutes, regulations and Oise law doc­
trines. 1nis art,de will assist counsel in 
learning the b.uic.s of Kquisition, in 
knowing where to look for answers on 
procurement questions. and in o,..,.com­
ing common challenges for clients in the 
award and administnlion of fedcral gov· 
crnmenr contracts. • 
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Legislative 
Wrap-Up 

By Robert I. McCur/ey, Jr. 

2005 Regular Session: 
Halfway Point 

A 
I tht writing of 1his utkk. the 
legislatutt .,..,. a1 i1s mid-point, 
having mel for IS legislative days, 

wi1 h 15 10 go. The l•M pos.ible meeting 
dny is on Monday, May 16, 2005. 

i\l lhe halfway m.ark. 1,065 bills had 
been introduced in both hown. Of these. 
only Ii,,, hav,, necci,~ final p;,ssoge_ The 
most notable one isSB-101, 3 "ttVised 
open meetings" ACI by which govemmm­
ml bodfos arc rcqulrcd to be open to tbe 
public, with cer1uin exceptions. Another, 

SB-I 09, is a ron$1ilutional .unendmmt 
h.lnning "same sex marriages." In addition 
10 lhesc 1wo bills, only cJ1rcc 01hcr bills 
hnve pas.~ both houses. '!'he house has 
pns.1ed 172 bills in I 5 dnys and cJ,e senate 
hns p,1$Sed 29 bills during the 5'lme pcriocl 

Those of pal'ticul•r intern! to lawyers 
and lhat stand a good ch.me-, of making it 
through the lcgislatn,e process this )1'\lt are 
the ma;or code rtYisions drnlied by the 
Alabama Law Institute. These arc the lrust 
C.ode, SB-138 and 118-39 1. sponsored hy 
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Senator Rodger Smitherman and 
Representative Lesley Vance; the Securities 
Act, SB· 177 and HB· 177, sponsored by 
Senator Roger Bedford and Representative 
Marcel Black; and the Election Code, 
sponsored by Senator Zeb Little and 
Representative Ke.n Guin. 

Other bills of interest 10 lawyers are: 

HB-45 
Allo\'/s arrest ,varrants [O be executed 
in a county other than the county or 
municipality in which it has been 
issued. 

HB-67 
A constitutional amendment ratifying 
and confirming local court costs and 
compensation of co,mty officials. 

HB-91 
Concerns \.,•orkers' co1npensation and 
structured settJements. 

HB-111 
Providing for confidentiality of records 
and proceedings in mediation. 

HB-179 
lncreasts attorneys' a1)nua] license fees 
from $250 to $300 per year. 

HB-184 
AIJo-,s the expuogement of criminal 
charges for misdemeanors and traffic 
offenses where the case was either dis· 
missed or the person found not guilty. 

HB-280 
Will provide excuses from jury duty 
,,,here jury service ,..,ould have an 
adverse effect on a person's employ· 
rncnt or have an undo hardship for 
caregivers. 

SB-118 
Provides for expedited hearings in emi· 
nent do1nain cases in probate court. 

SB-129 
Provides for limited home-rule. 

Eleven sentencing reform bills, drafted 
by the Sentencing Commission, are 
under consideration. Some of these are: 

HB-476 
Provides for voluntary sentencing Stan· 
dards. 

HB-477 
Provides access to juvenile and youth· 
ful offender records by judges, prose­
cutors, probation officers and court 
personnel. 

HB-482 
Raises the fines for felonies and misde· 
meanors. 

HB-486 
Discretionary medical or geriatric 
release of inmates. 

Next year, the largest elect.ion that ,..,c 
have had in many years will occur, with 
the governor, aU constitutional officers, 
the legislature, five supreme court justices 
and other appellate court justices, probate 
judges. circuit clerks, and sheriffs all being 
elected in one year. With that in mind, 
there are numerous election reform bills, 
including a revision of the entire Tille I 7. 
This "election code revision" is primarily 
to clear up inconsistencies in Lhe cw·rent 
law, without making substantive changes. 
Several biUs arc making tbcir way through 
the legislature 10 make substantive 
changes. I ,viU enumerate on only a few. 

HB-25 
Requires computer systems monitoring 
election results lO remain online a l all 
polling places until the polls close at 
7:00 p.m. 

HB-60 
Prohibits PAC·to·PAC transfers. 

HB-61 
Provides autornatic recounts for either 
side when a ballot measure passes by 
less than one·half of one percent. 

HB-75 
Requires paid political advertising to 
disclose the source of fw1ding for the 
advertisement. 

HB-99 
Allows county appointing boards to 
appoint alternate inspectors and clerks. 

SB-220 
Requires no nprofit corpo rations mak~ 
ing campaign contributio11s to disclose 
the person making donations to the 
nonprofit co rporation. 

HB-496 
Authorizes uniform voting equipment 
for use in elections and uniform ballots 
to be selected by the sea-etary of state. 

HB-528 
Allows election officials to be excused 
from their regular employment. 

HB-390 
Removes the board of registrars from 
under the secretary of state's office. 

l'or l11ose wishing to keep up with the 
legislation on a daily basis, they may con· 
suit the Alabama Legislative Information 
System, ALJSON@o11/i11e, at: www.alisdb. 
legislaturc.state.al.11s/acas/ACASLcgi11.asp. 

For n1ore informa tion, contact Bob 
McCurley, director, Alabama Law 
Institute, P.O. Box 861425, Tuscaloosa 
35486·0013; fax (205) 348·84ll; phone 
(205) 348-74 11; or visit our Web site at 
lVlVlv.ali.state.al. us. • 

Robert L McCt1rley, Jr. 
Aobenl Mdlllet. Jr. is ,i., ~o l rreAJobomo Law 
lnslJluta at the lklNBl'Sity of Alalxml. He l«eived his 
,r,c!orgoo,art"" law~ from ... _, .., 
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Association With 
Foreign Lawyer or Law 
Firm- What Do the 
Rules Permit? 
Question : 

Accordi11g I<> your opinion reque?St, 
your low firm has n growing practice in 
the arei, ofi 111ernn1ionnl trnde in which 
you rcprcsc,111 dicnts who transact busi­
ness on n glob.ii scale. To bcucr serve your 
clicnlJI. your form would like 10 establish • 
network of qu.Jificd lawyers in various 
foreign jurisdictions. In order to accom­
plish this ob)«th-c. you propose to enter 
into sever.&! •lllli.ttion •grccmcnts with 
fordgn counsel. Your lcttCT charaetcrius 
these, proposffl agtfflllents as follows: 

"Such .1grecmen1J would simply be 
mutual n1oral co1nmitmcnts to 
consider using c3d1 other when 
our clients have• need overall. No 
legal commitments would be 
undertaken, there would be no 
sharing of revenues, and neither 
affiliate would engage in the prac• 
ti<'«! of l11w outside of the jurisdic­
tions in which they are licenm 
We would list the affiliated law 
firms by name and city on our let· 
tcrhad as '•ffili•tcd offias' or by 
the use of some similarly descrip· 
ti,-c phrase. These agttemcnts 
would be terminable by either 
party or any time." 

Your inquiry ls whether sud, affilfation 
agreements ,.,ith foreign lawyers are ethi-
01lly permissible under the Alflbama R11les 
of ProfeJS/0110/ Co11d11C1. 

Answer : 
The Disciplinary Commission of the 

Alabamo Stute l~nr is of the opinfon that 
the Alnb11ma //11/es of Professio11al Co11d11ct 
do nol prohibit an Alabama lawyer from 
1JS.10Ciating or affilia1ing with n foreign 
lawyer to lWist clients of the Alabama 
lawytr who·'"' in neccl of legal services 
in 1he counuy in which the forcign 
law,u procticcs. However, any forcign 
•norney w llSSOclatcd must b.-a memb.-r 
of• recogniud legal profession in the 
foreign Jurisd1c1ion in which he or she 
practices and 1hc arrangement must I,., 
in compliance with lhe lows of Alabama 
and lhc lows of 1hc forcign jurisdiction. 

Discussion : 
The Alnbn11111 R11l,1 of Professional 

Co11duc1 conmin no specific prohibition 
ag~ins1 nn Alnb3mn lnwycr :1SSOCinting a 
fordgn attorney to assist in the represenlll· 
tion of clients. Hown-cr. Ruic 5.4 of the 
Ru/a of Professio,111/ Omtlua docs rcsuiet 
the cxtml to which on Abb.una lawyer 
may ;woci;ite ot olrtllii1< with• non-lawyu 
for 1ht, purpose of practicing law. Ruic 
S.4(a) prohibits an Alubanu lm")"Cr from 
sharing legal fteS with • non-lawyer. Rules 
5.4(b) and (d) prohibit Alabama lawyers 
from forn,ing a p.inncrship or other pro­
fessional nssodntion wi1h n non-lawyer. 

The primary purpose of Ruic 5.4 is ·to 
ensure tlm. In the course of representing 



their clien1s1 Alnb~tna lawyers exercise 
independcm profes.slonol judgment and 
are not subjccl 10 con1rol or supervision 
by non-lawyers. Th e Disciplinary 
Commission Is of 1he opin ion, however, 
that foreign lawyers who :ITC members of 
a rerogniud legal profession in the for­
eign jurisdiaion In which they practice 
1>-ould not be "non-fawycrs• within the 
maning of Ruic S.4 , and. therefore, an 
Alabama attorney who 1WOCiates or 
enters into an affilillted rdatlonship with 
such a for<ign oitorney would not be in 
violation of 1ha1 rule. 

Whether a foreign al torncy is a mem­
ber or a "recognized legal profession" 
requires a factual d<1mnina1ion tnking 
mlo considcra1 ion 1hc legal structure of 
the jurisdlct ion In which die foreign 
attorney prnctlccs •~ well os the nnturc 
and extent or legnl services customarily 
performed by I he foreign lawyer. In most 
instune<s. • person who is specially 
ttamed 10 provide leg.ii •dvice concern­
ing the laws of the foreign jurisdiction 

and is liccnsc<I by the foreign jurisdiction 
to represent clients in the legal and judi­
cial sysiem or the Jurisdiclion -.ould 
qualify :is a member of o recognized legal 
profession in the foreign jurisdiction. 

However, the Disciplinary Commission 
is aware that in some foreign jurisdictions 
an individual who is licmsc:d as• notario 
or notary public is J'<'nnitted to provide 
legiil J<!IVices which only a duly licensed 
Ll•")'Cr could provide in ALtl,;ima.. An indi­
vidual who is licensed only as 4 notary 
public in a foreign jurisdiction would 001 
be consider«!, in lhc opinion of the 
Disciplinary Commission, n member of a 
rccogoi7.e<l legnl profession and would be 
a "non-lawyer" within the mconing of 
Ruic S.4. Therefore, nn Alabama lawyer 
may not enter into an OSS()Ciation or affili­
arion with such an individual. 

Before nffilin1ing with a foreign lawyer, 
an Alabama l,,wyor must take all reason­
able steps to ensure that the foreign 
lawyer is a member or a rccogmlt'd legal 
profession authoriud 10 engage in the 

practice of law in the foreign jurisdiction 
and that the nrmngcmcnt complies with 
1he laws of Alnbn1m and the laws of 1be 
jurisdiction where I.he foreign lawyer 
prnc.tic.cs. If t.ht.se condi1ions are n1et, it is 
the opinion of the Disciplinru;• 
Commission thnt you may ethically asso­
m tc a foreign 1"w}'er to assii.1 in the rep­
resentation of )-Our clients under the 
terms ckscribed in )'Our opinion n,quesL 

Th,; opinion is not intended to restrict 
or irn~ additional requirements on the 
formallon of any IYJ'<' of profcss10nal rela­
tionship between Ahib= Ja.,'Y"rs and 
lawyers licensed in other s1atC$. A lnwyer 
who is duly licensed to practice low in any 
one of the United S101es or its terrilories is 
dearly n member of n recognized leg:~ pro­
fession within the meaning or this opmion. 

This opinion is consiMenl with Pormal 
Opinion O 1-'123 or the American Bar 
A=i•tion Committee on Ethics and 
Professional Rcsponsibaity and some of 
the langu•ge herein i$ derived from that 
opinlon. lR0-02-02) • 

tckCA!iE The software designed by 
lawyers for lawyers 

Wo con mako your 
child support and uncontested 
divorce cases aa easy as 1 ... 2 ... 3 ... 

1. Enlerthe Casa Information 
2. Print lhe Documents 
3. FIie with tho Court 

ar.ld....,il'Aw....1..0~ , cs-,,.CN,......., __ 
.cs,.a, ,a.._...~ 
• cs,.Q ·CMt ..... 0-.,.,.. 

. cs-<>.°"" - - ,.c.,,_..,. ·--• W9W~OO., ·--

I\ C11R SOh'A'lllb 11.C' i+rod11e.l 

UncoM••1.0 DfVOtff in Al1CN1m• 2.0 CJUtes: 
• c.tll(M'.!•11 d b!fOf~ 
• Cs-4 7 • CNd 8uppotl lnlCWlfllliorl 9*' 
• C,$-41 • Chlld SilPl)Cll'I Obliga,.,.. 
•CS...·Chttl-0-

· cs-<3 "'*'-·-·­. °"""' ....... 
• W.,.W-4>doo ... ,-._. ... , .............. 
~-~........,.01~A141uzao~.~-­
w...fll~Orll~f...._,,1111......._~ 
____ ... __ _ 

R 'IIOf 1, v I :ne and money'? 
Unconlesled Divorce In Al abama 2.0 ....... S595 
Child Support In Alabama 2.0 .................. S195 

Ci \e 01,>' k( n•,,• ,, T·~ T IJ (J"' ,1 ' ·1"(! 

llHTH) (,[) J!0\ 1 (UII 

80th PfOdvet• Inch.•®' FtuJe 32 Child Suppo,t Clkutato, ''" l 

.--= ,o-,,,haiiil-, 1-. -,,- ,-n,-m~ N#iMt, ol U'IQ'jn,l-ti111d di~ and aflt ab 

334·244-2983 
BATIAGLIA LAW OFFICE 

complete them 1n mimJlM Tl'.111. proan1m , truly ona 01 !tie- Deel WW8lilm0nt· I 
$0flwme our oompony hjl& 11Jt11 m1idft · 

Nancy Mar1ln E>tocullvo S.cretary 
Logat S6rv1DtHI CorJ)Ol"i,1100 Oolha11. Alnb!IIM 
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--··AMJ .. ,-- .. ----~S.,.--9"' 
Segall PnrLicipaccs In ABA Bar 
Leadership lns1i1u1e 

Joining s-0mc 300 01hcr emerging 
leaders or L1wyer orgonrz.u1ions from 
across the country 01 the American Bar 
Association's B,or leadership Institute 
(BU) in Marth, w:u Bobby Segall, prcs­
idmt-<lttt of the Ahb.una S1.11e Bar.. 

The BLI is hdd annually in Chicago 
for incoming officials of local and state 
bars, special focus lawyer associations 
and bar founda1ions. 11,e stminar pro­
vides lhe oppor1uni1y to confer wilh 
1\BA official5, bar leoder colleagues, 
executive stotT, nnd ocher experts on 
the operation of such organizations. 

Segall join«I ABA Piuidtnt Rabat J. 
Grey Jr. of Richmond, Vi'lliniJ and ABA 
President-El«t Midud S. Greco of 
Boston, in sessions on bar govemana,. 
finance, communications and planning. 

Various ABA entities briefed the par· 
1idpan1s on resources nvnilnble from 

1hr ASA for lorn!, st.tic, nnlional •nd 
spcdnhy bar associations and foundn· 
tions, 

The BU is sponsored by lhe ABA 
Standing Commiuec on Bar 1\C1ivilles 
and ~rviccs and the ABA Oivi,ion for 
B.ar ~rviccs as part of the .woci•tion's 
long•ttanding goal of fOS1cring p•rt · 
nerships with bars and rdated orgam· 
1.1111ons nationwide. Cooperating ABA 
smfT cnritics included the Division for 
Media Relations and Commu11icn1 ion 
Services. 

The American Bar Assodntioa is the 
lnrg...t voluntary professionnl member· 
ship organization in the world. With 
mor< 1.han 400,000 members, th< AflA 
provides law sdtool accreditation. con· 
tinuing legal cdurntion, inform•lion 
about the law, programs to assist 
laW)'Crs and judges in their work, nnd 
lnilioiives 10 improve the lcgnl sysmn 
for 1hc public. • 
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ALABAMA STATE BAR 
2005-2006 COMMITIEE/ TASK FORCE PREFERENCE FORM 

ALABAMA STATE BAR MISSION STATEMENT 
THE ALABAMA STATE BAR IS DEDICATED TO PROMOTING THE PROFESSIONAL RESPONSIB ILITY 

AND COMP ETENC E OF ITS MEMBERS , IMPROV ING THE ADMIN ISTRATION OF JUS TICE, AND 
INCREASING THE PUBLIC UND ERSTANDING OF AND RESPECT FOR THE LAW . 

INVITATION FOR SERVICE FROM BOBBY SEGA LL , PRESIDENT-ELECT 
We want very much in the upcoming year to broaden participation in bar activities. If you would 

like to serve our profession in a volunteer capacity, please choose a committee or task force in which you 
are interested. The Alabama Bar needs you and will try hard to involve you in an area of your interest. 

We also want your suggestions on how the Alabama Bar can better serve its members and our 
profession. Please include your suggestions in the space provided below. 

APPOINTMENT REQUEST - Terms begi n Au gust 1, 2005 and expire July 2006. Indicate your 
top three prefere nces from the list by marking 1, 2 or 3 besi de the preferre d committee (c) or 
task force (tf). 

_ Alabama Lawyer, Editorial Board (c) 
_ Alabama Lawyer, Bar Directory (c) 
_ Alternative Methods of Dispute Resolution (c) 
_ Character & Fitness (c) 
_ Client Security Fund (c) 
_ Community Education 
_ Disciplinary Rules & Enforcement (tf) 
_ Diversity in the Profession (tf) 
_ Fee Dispute Resolution (c) 
_ Judicial Liaison (c) 

BACKGROUND IN FORMATION 

_ Insurance Programs (c) 
_ Lawyer Referral (c) 
_ Lawyer Public Relations & Law Day (c) 
_ Lawyer Assistance Program (c) 
_ Merit Selection (tf) 
_ Military Law (c) 
_ Quality of Life 
_ Rules Governing Admission (tf) 

Solo & Small Firm Practitioners 
Unauthorized Practice of Law 

_ Volunteer Lawyers Programs 

Name: __________________ ~ 

Firm: 
Address: ____________ _____ _ _ _ (Street or P.O. Box) 

----~-------~-----~----(Ci ty, State, Zip) 
Telephone: (office) ____ _ (e-mail) _____ (facsimile) ______ _ 
Year of admission to bar: C check if new address 

SUGGESTIONS FOR NEW COMMITIEES OR TASK FORCES: 

INSTRUCTIONS FOR SUBMISSION 
Please return this form no later than May 7, 2005 to be considered for an appointmen t . by mail to 
Programs, P.O. Box 671, Montgomery, AL 36101-0671, by facsimile to 334-261-6310, or by computer to 
rgray@alabar.org that vacancies on existing committees are extremely limited as most committee 
appointments are filled on a three-year rotation basis. If you are appointed to a committee , you will 
rece ive an appointment Jetter informing you In June 2005. You may also download this form from our 
Web site,www.alabar.org completed form via e-mail to rgray@alabar.org 
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Disciplinary 
Notices 

Notices to Show 
Cause 

Randol Denn llcck, whos,, 
whcm1bou1s arc unknown, 
111usl llnswcr the Alabama 
S1n1c flnr's rormol disciplinary 
charges within 28 days or Mny 
15, 2005 or. thereafter, the 
allcg,tions contained therein 
shall be deemed admiued and 
appropria1c discipline shall be 
imposed ag.,inst him in ASB 
No. 04-252(A) by the 
DiKiplin•ry Board of the 
Alabama Stale Bar. 

Dcnnnn Saunders 
~liG!llnboLhnm, whose wherc­
nbout.s nrc unkncn.,.n, mu.!it 
Jnswcr the Alabnmn State 
Bt1r's formal disciplinary 
charges within 28 days of May 
15, 2005 or, thereafter, 1he 
allegations contained thettin 
;hall be dttmed admitted and 
appropri.Jlc discipline shall be 
impo~d against her in ASB 
No. 02·74(A) by the 
Disciplinary Board of the 
Alabama Stale Bar. 

23 6 MAY JOOS 

Reinstatements 
On December 3, 200-I. Montgomery 
attorney Dtw11rd John Harrison was 
susptnded rrom the practice oflaw in 
the State of Alabam.a for noncompli­
ance with true 2003 Mandatory 
Continuing Legal EduC\ltion require• 
menu o( the Alabama State Bar. On 
March 2, 200S. Harrison came into 
compliance with the MCLE Rules. On 
March 18, 2005, the Supreme Coun of 
Alabama mndc emry on the Roll of 
Au orne)<s dismissing the Order of 
Suspension against Hnrrison and rein­
stating him 10 the practice of law. !CLE 
No.04-1621 

On S.,ptembcr I 5, 2004, Ashland attor· 
ney Kristie Dixon Morris was sus­
pended from the pnclice of bw in the 
St~tc of Alabaim for noncompliance 
with the 2003 Mandatory Continuing 
Legal Educ.11ion requircmmts of the 
Alabama Sratc Bar. On December 15, 
2004, Morris came 11110 compliance 
with the MCLE Rules. On February 22, 
2005, the Supreme Courl of Alabnrna 
made entry on the Roll of Attorneys 
dismissi11g 1hc order of suspension 
agninst Morris n11d reinstating her to 
the pr,,ctiG<' ofl:11v. lCLE No. 04-821 

Suspensions 
Effecth'le Dectmber l, 200-I, attorney 
William Donald Kelly, Ir. of 
Columbus. Gtorgia was suspended 
from the practice of bw in the Stat< of 
Al•b.1= for noncompliance with the 
2003 Mandatory Continuing Legal 
Education requirements of the 
AlabJmn Staie llar. (CLE No. 04-1371 

On l'cbruary 22. 2005. the Supreme 
Court of /\lnbama entered an order 
suspending former Andalusia attorney 

J11mcs H,m ..,y Tipler for a period of J 5 
months. effee1ive J•nuary 7. 2005. 
Tipler is al!O licrnsed in the states of 
Florida and Califomb- He maintains 
an offiu in O.,Stin, Florida. Tipler is 
pmcmly suspended from the practice 
o(bw in Alabama, which suspension 
went into effect on June 18, 2003-

0n December 5, 2002, Panel m of 
the Oisciplin•ry Boord of the Alabama 
Stal< B:or found Tipler guilty of violat· 
ing rules 8.4(d} and 8.4(g), Alabama 
R11/cs of J'rofcssio11nl Co11d11c1. TI1e 
board determined that Tipler should 
be suspended from the practice oflaw 
for a period of 15 months. Tipler was 
also a~ed all com, including an 
admlnls1ra1ive fte. 

npkr rcpresen1«1 a female client 
r<prding on •ss.tult charge fo, a f-.e of 
$2,300. Tipler entered into an aminge­
mcnt when-by he would credit this 
client's •ccounl $200 each tim,, she 
eog.tged ,n kJC \Yith him, and a $400 
c:ttdit if she arranged for other females 
10 hove sex with him. Tipler ad.mined 
tll31 he engaged in sex with this client 
and onot her female as n means of cred· 
iting their bills for legal ,crvices. This 
w•s CQrrobornred by n vidcotlpc. 
Tipler also admitted thal it was unethi­
cal to exchange sexual favors ror his 
auorn<y's fo:. 

Tipler appealed to the Boa.rd of 
Disdplim1ry Apptals of the Alabama 
Statt Bar on February 7, 2003. On 
Morch 9, 2004, the Bo.in! of 
Oisciplinar)' Appeals affirmed l'llnel 
111', order. liplcr then appealed to the 
Alabama Suprem< Coun on March 26, 
2004. The Alabama Supreme Coun 
affirmed the llonrd of Disciplinary 
Appeals on January 7, 2005. IASB No. 
00-102(A), llDA No. 02-05, SC No. 
10309941 



Public Reprimands 
On February 4, 2005. Gadsden attorney 
Russell ,\llnn McGill =ived a public 
reprimand ,vithoul gencrnJ public.uion 
for fuiling 10 men civil nctlon on behalf 
of. client b<:ro,·c the stntute or Limita­
tions rnn. While working witl1 his previ­
ous employer, McGill allowed the statute 
or limitations to run without 61ing o 
civil action; failed to notify the client 
that he h•d missed the statute of limilll-
1ions; and misled the dknt .uid his pre­
vious emp~ about the 0$t , viola­
tions of rule, 8A(a), 8.4(c) and 8.4(g) , 
Afnlx,11111 R,1/a of Profe,sionnl Omducr. 
The Disciplinary Commission noted 
McGill's coopemuon with the investiga­
tion ond also nott:<l that circumstances 
beyond his control contributed, at least 
in po rt. to the poor case-tracking and 

case management that kd to the prob­
lems in the case. lASB No. CH-l2(A) J. 
On February 4, 2005, Birminghrun 
nttomey Laurie lloston Shorp received 
o public reprimand without general 
publicntion for violations of n~es 1.3, 
l.4(o) and 8. l(b ), Alabama Rules of 
Profmio11al Co11d11rt. Robert Roberts 
hired Shnrp on March 6, 2001 to repre­
~nt him in a dispute over his business 
lease. Roberu contended th•t Crom the 
lime he hired Sho11p until July 2002. 
she did not kcp him infonmd abou1 
devdopmcnu in hi$ case,. On July S, 
2002. Robens reenvcd a coll Crom 
another lawyer a.nd w•s told that a 
default judgm<nl bnd been ontered 
against him and his company for 
approximately $20,000. Roberts was 
unable to get In touch with Sharp and 
could only talk wl!h tl1c legal ttSsisttlnts 

at Sharp's firm. On January 4, 2003, 
Roberts received • contempt citation 
for fulling 111 answer post-judgment 
interrog111orics, about which he knew 
nothing. 

Roberts hired two other attorneys to 
assist him in gelling the judgment set 
nside, but their altcmpts were unsuc­
=ful. On October 9. 2003, Roberts 
filed a complaint with the Alabama 
State B.1r alleging that Sharp had neg· 
lected his case and had failed to com­
municato with him. I le also hired a 
laW)'t'r to sue Sharp for log;,J malprac­
tice. An in""1igator from the 
Birmingham Bu Grlev:.nce Committee 
made several ancmplS to obtuin • writ­
ten r .. ponsc to this complaint, but 
Sharp failed to provide ono. On 
Febnrnry 18, 2004, the investigator 

(Co1t1/1111cd or, page 238) 

Your nest egg? Your kids' inheritance? 
Thin air? 

Where will you find $40,000 a year? 
Actually. rhe chnnces of your having 10 come up wi~ variety of long-term care insurance options 10 choose 
that sun, of money are greater cban you might 1hink. I from. Which means you, your fumily and your :tS><:lS 

$40.000 is the average cost of one yc:tr of can be procecred by • company Alabamians 
long-tern, c:ire (ond thar number kttps rising). have uusr«! fur more than GS ycan. To learn 
And smim a show !hat one in live Americ:ins more, call I 888 331-4188 for Gr9up co,·c:rag,: 
over the oge of 50 will need some sort of infonnacionorall I 8886 51-5462forlndividual 
long-1erm are in ihe next 12 mondu due roan co,-cragc information. Or you can visit us onlinc 
•cciden, or un<xp«ml illness. Fortunately, ar prcfcrredhc.com . You'll see why long~lcrm 
Blue~ and Blue Shield of Alabcama now ofl'ers you care insurance will definitely be money well spent . 

-- ·-
...ffl. I) BlueCross. BlueShicld T. ~ or Alabama . . ===-~a:.~ 
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Disciplinary 
Notices 

made one last anempt 10 reach Sharp 
by phone. The following day, Sh•rp 
faxed him a let1cr siating that Sharp 
nnd Robel'ls had resolved their disput< 
and that Rob<!rts had agreed 10 "with­
draw all claims Jnd grievances Jnd 
complaints filed rdating to Sharp." Th, 
in\'estigator hand-dtli "ered a lcner to 
Sharp stuting 1h01 the resoluhon or the 
civil matter did not terminate the 
grievance com1nl1Lee's invcstig;,tlon of 
Roberts' compblnt. This t..._tt<r g;,v. 
Sharp an additional thrtt days to sub­
mit a wriutn response,, which she 
failed to do. In fuct, the first response 
from Sharp came on June 11, 20(M, 
whrn Sharp wught rcconsider.uion of 
the Disciplinary Commission's deci­
sion to publicly reprimand her. [/ISB 
No. 03--284(A)) 
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Comi1111cd from page 237 

On Fd>ru.try 4, 2005, Birmingham 
attomey Richard Leslie Jones received a 
public reprimand with general publia, ­
tion. On Scptembtr 8, 2004. the 
Disciplinary Board of thr Alabama Stllte 
Bar found Jones guilty or violating rule$ 
1.3, l.4{a) and 8.l(b), of the Alabama 
Ruf<> of Profesdonal Co11dttcr and 
ordered that he receive• public rcpri· 
mand with geneml publication. Jones 
bcgru1 rcprrsenting ldom Woods in a 
workers' rom.,.,osation case, In 1999. 
Jona ultimately 6Jci suit for Woods 
against SL Vincent's Ho,pit•I on 
Scplcmber 21, 2001. Sl. Vincent's coun· 
sci took Woods' deposition on April 2. 
2002. Subsequent to this deposition. 
Jones railed to adequately communicatr 
with Woods about hrr case. Counsel for 
SL Vincent's tcsti6ci at the disciplinary 

hearing that iftcr th• deposition. $ht 
n<!Ver communicnted with /ones about 
the case again, until April 12, 200tl, 
when• sbort trial was held. St. Vincent's 
had previously tiled • motion 10 dismiss 
for want of prosecution, but tht coun 
denied the motion after a hearing .md 
sc,t the case for t nal. The Disciplinary 
Board found that Jones railed 10 
demonstrate that he performed n •b· 
stantivc legal work on the case between 
the datt of Woods' deposition in April 
2002 and J•nu.uy 2003, the date of her 
bar complaint. Jones also received thrcr 
lencrs from the Binninghom llnr 
Grievance Committee concerning this 
complaint but he kno1<ing)y foiled to 
respond to "'"Yo( thtse letters during 
the invtstlg;ation into this m~ncr. (,\SB 
No. Ol-060(A)J • 
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Computer Forensics J Data Recovery J Network Support 

A Race Cannon Company 

Call 434.249.3282 
email: info@PhoenixDataServices.com - online: www.PhoenixDataServices.com 



Classifieds 

RATES 
M•mbors: 1wo ti-.. listings of 50 word• or 
le:$$ per b.ir 1ncmber, per calendar ~ r, 
EXCEPT for .. position wanted" or "p0$it1on 
offm:d" UstinQ>-S3S per inseni<m or so 
"'"'''" or less, S.SO per odditional wonl 

Nonmnnba>: $3S per irutttton of SO 
"'Oreb or 1cu, S.SO per additional "'"'rd. 
Owifitd copy and paym<n1 must b< 
rectivtd •tc0rding ID !he following pub· 
lishsng Jd,<dule: May 2005 issuo-d ue 
Morch I, 2005; July 2005 issuo-d ue Moy 
I, 2005; September 2005 issuc--tiu c, July 
I, 2005. NO deodline exten&io1u will be 
nu,dc. 

Send climifiod copy and payment to 
Kimbffly ll•mlwt, P.O. 8oJC 41S6. 
Montgo™'rr 36101-4156. Make ch<d or 
money ord<r p,yabl, ID TM Alllbama 
Ln"'}YF Ousifieds. 

240 M II Y 20 0 5 

Services 
• DOCUMENT EXAMINER: Examination of 

questioned documents Certified forensic halll· 
wntfng and document &llllminer. Thi~ight 
vea,s' eipet~ tn all fOISIStt document prob. 
!ems. formeft\'. t:htaf QUl!SIJOnl!d document ana­
lysl. USA CnmNl llrmUQatJOn labora1Dll8$. 
Member: ASOOE; IAI. SADFE; NACOL Resume 
and fee schedule upon request Contact Hans 
Mayer Gidion, 218 Monymont Drive. August!. 
Georgia 30907 Phone 17061 860-4267. 

• DOCUMENT EXAMINATIONS: Board-terti­
fied han<lwritjng ~nd document examiner. over 
20 yea"' experience. 1ostifiod in state and fed­
e<al COtlf1S Rebt1d senior downem exaninef. 
Alabama Dept of fo<WJC Scietlees. Member. 
Amencan Academy r«ensc Scien:es: 
Soulheastern Assn. f1IIWlSic Doament 
Examiners; Amencan Society Questioned 
Document Examlnea (p,ovisl~I) Conmtt 
Richard A. Roper, 7956 Vaughn Road #141, 
Montgomery ~ 116 Phone 1334) 356·7856. Fax 
(334) 260.2552. E•mall. richropel@aol.com. 

• MORTGAGE EXPERT WITNESS: Twenty.six 
years' experience. stole and M8A licensed 
Areas of eipetbsa lo.In qtJal ,tying, lf1S1:los,Jre, 
seaindafy ma,kating. undefwnting. closil1g. 
servicing. apira,sal. ptO!WletV of HUO dosing 
sta1ements-and f!NI Refeieras a-,adable. 
Contac1 Ph11ltp G Cantr01U334l 396-7700. or 
e-mail {illlcanObell//OIJth not 

• TRAFflC ACCIDENT RECONSTRUCTION: 
I have reconru11c1ed OV1Jr 3,000 traffic accidents 
In 23 states on highw\l'fs. s1ree1s and railroads 
involving 11Udcs. vans. c.,rs, motortytles, pedes· 
triaris. and trains. Qlrnpu1er•gene<a1ed draw· 
ings are prepared to ~lustrate rrff opnions. 0.1!1 
30 years' ~ rn ,-,Stll.Cllflg aaidents 

David Dillard 
Architect AIA PLL C 

Expert Witness 
Jackson, Mississippi 
Call: (601) 209-5061 

·www.dnviddillard.com 
ddil lard@iam.rr.com 

M<miH'r AU. CS/ 
NCARB Ce11ijied 

L,ct1t.scvl tn Aloht1mt1, LJJ11ilifltJo pnd /lflssiJslppl 

Boa1d-<:0rtified by ACTAA. Phone John T. Batas 
IDIHroe 18001299·5950. 

• HANDWRmNG EXPERT/FORENSIC DOCU· 
MEHT EXAMINER: ABFOE-cet11fred, fonncrly 
c!Jrel. Cluesuoned llocumenlS Divrslon. U.S Armf 
Criminal irwestJga!Ol laboratory ~ 
Soaety of Clullstioned Doam!nt &armners 
~ICIA ~ of fu1!nSic Solft8S. Criil 
and criminal cases accepted. Farren Shive!, 
Shive! & Nelson Document lnvestigabon 
1.aboflltory. 1903 Lilac Ridge Drivo. Woodstoei(. 
Georgia 30189. Phone {770) 517-6008. 

• INSURANCE EXPERT WITNESS BY THE 
MINUTE: Forty years· expenenca. lnclldlng 25 
ye;i,s' rlsl-managemenl fnlgara conSOJltlng Pte­
firlf'Q ev.uuatioo. de,x,sitior, tastimonv PcrlCY crN­
nge . taj)lives. eiu:ess, ded!rnNes.1111 inu • 
anca. agar,cy and direct e,pe,ea, llddd',g, expo­
lln. polity !8\'lew. wor1:ers· ~ audit. 
mod1fJCBbOn review. f'-ee-oo1y property loss ass1S· 
ll)nl:8, Contact Douglas F. MIiiar; Member SAMC. 
IIKllll 462-5602 or (205) 996-0002 Birmingham 
E·mall orim@speedfacrOl'(.net 

• MEDICAL EXPERT WITNESS: Tm ttiousand 
medcal malpractice rucpert wnnesses. oil ape. 
CJ3IW!S, flat rate referrals. YOIII satislactkln 
guannmed. Or choose a ptM'l!lful WI 8flliys1s 
t,y veteran MD $p8Cialists. for a tow nat fee 
Contact Med-Mal EXP£RlS. ta.: • 
W.VW.m«lmiJIEXPfRTS.com. (8881521 ·3&11 

• SECURITY EXPERT: Acts of violence: socuuty 
negllgonce and p1emises llabll1ty llllgahon, 
rape, assault. robbery, murda,, kidnapping, 
mrkplace violence. Extensivo notice and ro1e, 
seeobility experience tn case analysi• rov,ew, 
repotts, courooom and deposition ierumony 
Pl'esni!es liability notia! and lilreMeabiilty 
epilJtmen!S. ba,s. fast lllOd. malls. motels. 

Drainage and Foundation 
El FS (Synthetic Stucco) 
Water Intrusion/ Vapor 
Conscruction Defects 
MatcrinVProduct Failures 
Mold/Mildew/Leaks 
Site Inspections 
Repair Solutions 
Detailed Reports 
Photo and Video Support 



parking lots, schools. special events. guards· 
contract vs. proprietary supervision-manage· 
men!. use of force per private security-police. 
Security negligence notice and foreseeability: 
policy. supervision. training. hiring, firing-reten· 
tion-firing. security surwys, notice. foreseeabili· 
r.y, quantitative. qualitative data collection and 
analysis. geographical profiling, contract and 
proprietary security guards/off-duty police. 
Former police academy director, state violence 
unit director. state P.O.S.T. director !police offi­
cer standards and training). corporate security 
director. and tenured full profesw of security 
management Trainer of CLE. security, real 
estate, insurance. police. national. Published 
author, peer awards. board appointments, 2002 
Winter Olympics security evaluator. Creator of 
the ·Predatory Prevention Ma1rix." Board-cerli· 
fied professional Cflminologist. security/police 
specialist, security/police forensics examiner. 
security trainer (OABFE. DABLEE. CHS,111, CST. 
CSS. CPO. NAPS. IAPSC). To discuss your case. 
contact John Lombardl, Ph.D., MBA. at 1800) 
628-3496. For particulars. go 10 wwv1.securi 
rynegligence.Cf/{11. IDaphne. Fairhope. Mobile). 

• BRIEF WRITING ANO LEGAL RESEARCH: 
Former staff attorney for the Alabama Court of 
Civil Appeals provides legal research. prepara· 
tion of motions. legal memoranda and briefs on 
any legal issue. Contact Bert Allen at (205) 941 • 
0356 or e-mail elbensallen@yahoo.com. 

• PROFESSIONAL ENGINEER. EXPERT WIT• 
NESS, ACCIDENT RECONSTRUCTIONIST: 

Robert 

Professional engineer with 28 years of machioory, 
industrial, construction, safety, structural, OSHA, 
building codes, automobile accidents. product Ila· 
bility. and pulp & paper experience. Certified 
Accident Reconstructionist - Nonllwestem 
Un1Vetsir.y. Plaintiff or defense. Robert T. Tolbert 
P.E.. (205) 221·3988. Fax {2~ 295-3876. E-mail 
robby@rtolbert.com. Web site: nolbert.com. 

• FILE MANAGEMENT FOR LEGAL PROFES· 
SIONALS: OiscOptions. Inc. offers the most 
effective. efficient and simple method of lile 
management and storage available. Let 
OiscOptions. Inc. convert you, files to digital 
images. index them according to your specific 
needs and deliwr to you a compuler disk; 
where one moose click takes yoo 10 a crystal 
clear image of your file, ready to review. print or 
even e-mail. Contact OiscOptions. Inc. 2370 
Hillcsest Ad .. Suite G #181. Mobile 36695. 
Phone 251-656-4117. E-mail: Trace;4Pdiscop 
lions.com. Web site: WMv.discop1ions.com. 

• ENGINEERING/CONSTRUCTION EXPERTS: 
Soils and foundations. suuctural. drainage. 
me<:han,cal. roofing. electrical. process chemi• 
cal. EIFS lsrucco). mold and mildew. HVAC for 
residential housing, industrial and chemical 
facilities, pipelines. compressor stations. com· 
mercial buildings, and port s11uc1u1es Blasting 
damage assessment. Provide expert construc­
tion ciaims and dispute analysis. Provide com· 
puter animation of structural behavior under 
loads. Experienced testifying experts with 
licenses and credentials. PE licenses in Al. MS, 

E. Perry 
Mechanical E ngineer 

Expert -Witness 
• BSME Norwich Unh•ersity 
• Adjun ct Professor at UAB 

•MSME Lehigh Universit y 
•Own er of 2 pat ents 

30 years of diversijie,I e:.·perie11ce as prQble,11 S{)fv,:r at: 

• Power Plnnts • .E,lectric ·Furnaces 
• lr ou & Steel mills • Cen1enl & Lime Plants 
• Pu.lJ> & PaJ>er n1ills • lndustrin1 Construction Sites 

• Chc.rnicnl & 1,etrochen1ical Plants 

Al. Prof. Licen se No. 9078 
Telephone 205 985-0727 perryr1022 @cs.com 

LA. Fl SC. Contact Hal K. Cain. Phone 1251) 
661-2605. E-mail: halkcain@aol.com. Web site: 
www.hkcaln.com. 

• LEGAi/TECHNiCAL RESEARCH: How much is 
yoor time worth? Search. Inc. provides fas~ pro· 
fessional and aflordable research 10 small and 
medium finms and solo practitioners. Flat-fee 
pricing provided by an experienced database 
researcher. Contact Paul Steensland at (314) 
754-11410 DI e-mail pauf@searrhincorpo,ated.in/o. 
Web site: www.seerchincorporated.in/o. 

• EXPERT BRIEF PREPARATION FOR ATTOR· 
NEYS: Need a quick appellate or trial brien 
Win Johnson. staff attorney for the chief jus· 
tice·s offial for almosl nine years. is available 10 
l)lepare documents 10 both your specifications 
and the requirements or the civil, criminal and 
appellate rules. Contact: johnsomw5@eol.com. 
(3341462·3893. (334) 365-1869. 

• EXPERT LEGAL RESEARCH ANO PREPARA· 
TION OF TRIAUAPPELLATE BRIEFS: (State 
coorts only) Attorney of 17 years and fOllllOr staff 
anorriey 10 the Alabama Supreme Coun and Court 
of Civil Appeals, and law clerl: of four yea,s Ill the 
Court of Criminal Appeals. Authorw winning 
briefs in two cases involving issues of first impres­
sion while in private practice. I am available to do 
your legal research and 10 prepare pleadings, legal 
memoranda. and trial and appellate briefs to meet 
your needs and satisfy the requirements of the 
Alabama Rules of Court. Contact 0. Jam Harrison. 
1334126'5-5123 or corl:yfaw@aol.com. 
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Classifieds 

Omti111m/ from fH'!!.~ 241 

For Sale or Lease 
OfflCE SPACE-HOOVER: 228 Chase Commerce 

Paik 11 block otl Hwy 150 behind Sam"s). 
1,308+/· SF, open tloo, plan by dosigner wilh 
20 months rema111in9 on lease. All inclusive nel 
powe1 and oxcellon1 rnalnumance. No CAM. 
Slnglo-s1ory aimplex w/ free parting and fully 
ADA cornphan1 One executive ofrice; second 
olf1e1/l1btory w/pnva1e en1tanca. conference 
IDlltn and ki!then. See dus space al 
W.IIW¥fPJ.SIMtatom Sharp 2i}bin sooe, 
c:ope, ava,lallle and some fl.imltUre: eJSCUtr,.,, 
desk W/ aedenz& IQ' nlenza: ong,nal 

Chnsuna MafOI pa,mlng. four rad club chaus: 
COtlSOla table. two pedeslal !ables. can Alan a1 

11051985-7158 for more mformaoon 

• GARDENDALE LAW omcE: Office with bal­
cony accest avnilebfe 11861 Odum Circle, 
Gardendolo. Two,nory blick building off 
Fleld!1own Rood, nee, Super Watmart and Jim 
'N Nicks Res1au1an1. Alt anc11lary seNices 
available: rocepuonist. conference room, 1ele· 
phone w11h voocema1I, copier. fax. OSl internet 
connection, and office furniture available 
Con1,1ct Rita Bnlos al (2051 631-9987 °' .. mad 
at rbrrlnObfllsoutlt net S62S monlhty rent 

• FOR RENT: Soumsidll, 1117 22nd Strae!. 
Offces lVilllallle lrom $575 (IIICR.lles hsspeed 
lnlamel. l)honl. lax. cope,. parting. all uul~ 
uesl -Vll!Uaf" office also M•labre for !hose 
need,ng l,m,ted confertnce room nme. can Tom 
Plouff, esq at l20S1 T/6-2059. 

• OFffCE SPACE IN AUBURN: law office 111 

profE!fflooal building In Auburn. lhree blocks 
lrorn campus. Single office, $350/mo.; wilh 
secrotorlol space, $425/mo. Confeience room, 
kilchen, porklno Opllonal! Fax. copier and 
lmemet serv1CCs. (334) 821·991!1. 

• LAW BOOKS FOR SALE: Alabama Reporter 
2d. Official repon of all decisions and opinions 
of the ap!)ella1e couru ol Alabama from 1975 
lhtoogh So 2d volume 872 {December 20041 
171 vollrmes. ~!lent condition. $1.500 
Please call t256135D-22S2 

Positions 
Wanted/Offered 
• SUBROG.ATIDN AITORNEYS NEEDED: 

Nauonal 1nsu111nce company seeks local subro­
ga11on attornovs. Respond 10 United Subrogation 
Se,v1cos, 990 N. Michigan Avooue 11400. 
Chicago 60611. • 
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AMERICAN 
l•IUl @Th)Kit1;W=I 
1111,ere La wyers look for Lawye rs 

Attorney Search 
• Permanent Placement 

• Temporary Placement 

• Firm Mergers & Acquisitions 

www.AmericnnLegalSeu rch.com 

Birmi11gha111 
Nationwide 

Richard G. Brock, Esq. 
richnrd@nmcricanlegalsearch.com 

(205) 930-981 J 
(800) 930-9118 

Brnnnon Ford , Esq. 
bm11no11@11111cricu11lcgolscarch.co111 

Atlanta Birm ingham Memph is Miami 
Nashville Tampa New York Los Angeles 

Support Search 
• Paralegals 

• Legal Secretaries 

• Legal Assistants 

n ww .Ap ex LegalSu pport .com 

Birmi11gha111 
Natiomvide 

(205) .137-1001 
(800) 9.10-9128 

Jason Peevy, Esq. 
jnson@apcxlcgnlsupporl.com 



DIXON HUGHES , 
Ceru11ed F\Jblic Aoooungnts 1nd Ad,w,. 



THOM $0N 

W IEST 

WestlaW" litigator can help 
you in every aspect of your case 
and at every stage of the process 
It puts aD your key liugaoon 
resources ,n one place to save 
you tmie . 

From a single source, you can 
search briefs, aim,nal recOlds, 
access dockets and l110ft! See the 
new blue of Westlaw uogator 
for yourself. Help wrth every case, 
every step, (?,lery day. 

For more informat .ion, 
call 1-800-762 -5272 
or go to 
westlawlitigator.com 

Westlaw. Litigator 


