


Its our job

tobe
trustworthy

~&,

Union Bank works closely with many Alabama attorneys in administration
of trusts and estates.

We've built our reputation on prudent and progressive trust management.

As Alabama’s largest lndl._pt'l'ldﬂn[ bank, our computerized system gives us
state-of-the-art capabilities and gives your client toral confidentiality. All
operational and investment decisions are made within our own Trust Department.

And as a hometown bank, we take pride in being able to give professional,
personalized attention to every client.

To find our if your client could benefit from Union Bank’s rapidly growing Trust
Department, contact us today.

BAINK&TRUST

Member FDIC
60 Commerce Street o Montgomery, Alabama 36104 o (205) 265-8201




TURN DAMAGE
into

DOLLARS

Determining Disability and
Personal Injury Damage —

Medical Evaluation for Trial Lawyers

by J. Stanley McQuade
LL.B.,, M.D., Ph.D.

Many lawyers presently rely on computer services and/or past cases to determine compensation

REWARD YOUR CLIENT and YOURSELF

with this modern tool which contains several hundred illustrations. You will be able to explain the

complexities of Medical Evidence to ultimately achieve TRUE, JUST, and ADEQUATE
COMPENSATION.
L 0§ -§ -0 _F -0 -9 § _§ .F F§ B 4 Q-0 .§ § .3 .0 0 .} 0 -§ P _F 0 ¢ | J-Q§ | | [ § §¥ ¢ 4 [ Q0 § §|
ORDER FORM
Please enter my order for Determining Disability and Personal Injury Damage, as indicated below. On cash sales there is no handling charge and The

Harrison Company will pay postage or freight. Handling charges plus postage or freight will be added to all other sales. Georgia, Florida, and Mississippi
residents add applicable rax,

—Determining Disability and Personal Injury Damage — Medical Evaluation for Trial Lawyers
270410 $89.95

—Bill Personal Account —_Bill Firm Account —_Check Enclosed

Account # Firm

Mame

Address

City/Seare/Zip

Date Signature 841G

THE §esdl HARRISON COMPANY. PUBLISHERS

30 Crossing Park = P O Box 7500 = Norcross, GA 30091-7500



Pubdished Bimanthly by
The Alabams Sdaie Bar
PAx Box 4156 Montgomery, AL 36101
Phone CAIG) 2851615

Roberi A, Huffaker — Editor
Jen Nowell — Managing Editor

BOARD OF EDITORS

Phillip E. Adams, Jr., Opelika ® Braxton W. Ashe,
Tuscumbia ® James A. Byram, Montgomery ® Robert
P, Denniston, Mobile ® Vanzetta Penn Durant, Mont
gomery ® Patrick H. Graves, Jr., Huntsville ® Robert
B. Harwood, Jr., Tuscaloosa ® Robert R, Kracke, Bir
mingham ® Champ Lyvons, r.. Mobile ® William D,
Melton, Evergreen o L. Drew Redden, Birmingham o
Carol Ann Smith, Birmingham ® |, Mark White, Bir
mingham ® Steven L. Wise, Tuscaloosa » 1.0,
Sentell, ex-officio, Montgomery

OFFICERS

William B, Hairston, Jr., Birmingham ® President
Walter R. Byars, Montgomery ® President-elact
Richard 5. Manley, Demopolis ® Vice President
Keginald T. Hamner, Montgomery ® Secretary

BOARD OF COMMISSIONERS

15t Circuit, Edward P. Turner, Jr., Chatom ® 2nd Cir-
cuit, P. Richard Hartley, Greenville ® 3rd Circuit, J
Gorman Houston, Jr., Eufaula ® 4th Circuit, Harry W,
Gamble, Ir., Selma ® 5th Circuit, Fred DL Gray, Tus
kegee ® 6th Circuit, Walter P. Crownover, Tuscaloo-
53 ® Tth Circuit, H. Wayne Love, Anniston ® Sth Cir-
cunt, AJ. Cobeman, Decatur ® 9th Circuit, William D,
Secruges, Jr., FL. Payne ® 10th Circuit, Warren B,
Lightfoot, Birmingham ® 11th Circuit, Robert M., Hill,
Jr., Florence ® 12th Circuit, Joe C. Cassady, Enterpri
se ® [3th Circuit, Ben H, Harris, Jr.. Mobile ® 14th
Circuit, Robert T. Wilson, Sr., Jasper ® 15th Circuit,
John B, Scott, Jr., Montgomery ® 16¢th Circuit, Ludger
[} Martin, Gadsden ® 17th Circuit, Richard 5. Man-
ley, Demopalis ® 18th Circuit, Miver P, Head, Colum
aana ® 19th Circuit, John Hollis Jackson, Jr., Clanton
® Aith Circuit, Wade Baxley, Dothan ® 2ist Circuit,
Broox G, Garrett, Brewton ® 22nd Circuit, Harold Al-
britton; Andaluszia ® 2Z3rd Circuit, Gary C. Huckaby,
Huntsville ® 24th Circunt, L.E. Gosa, YVernon # 25th
Circwil, Nelzon Vinson, Hamilion ® 26th Circuit,
Bowen H. Brassell, Phenix City ® 27th Circuit,
Charles R. Hare, Jr., Albertville ® 28th Circuit, ], Don
Foster, Foley ® 29th Circuit, Huel M. Love, Tallade
ga ® 30th Circunt, B). McPherson, Oneonta & 21st
Circuit, Gorman R, Jones, Sheffield ® 320d Circuit,
John David Knight, Cullman ® 33rd Circuit, Edward
W. Boswell, Geneva ® 34th Circuit, Roger H. Bedford,
5r.. Russellville ® 35th Circuit, Windell C. Owens
Monroeville ® 36th Circuit, DL Martin, Moulton
® I7th Circuit, Phillip E. Adams, Jr., Opelika ® 38th
Circuit, John F. Proctor, Scottshoro ® 50th Circuil,
William Bruce Sherrill, Athens

GENERAL INFORMATION

The Alnbama Lawver, thealficial publication of the Algbamn
State Bar, i published six times a vear in the months of lanu
ary, March May. July, September and Movember. Views and
concluskons expressed 10 articles herein are those of 1 au
thirs, nod necessarily those of the Boanl of Editars, officers ur
Board of Commissioners of the Alahams Siate Bar.

Subscriptuons: Alabama State Bar members receive The Aln-
bama Lawyer as pari of their annual ducs menl. Mon
mimber submcriplions are 315 a wear v the Uniied Sintes
ol berwise $50, and must be prepasl. Single issoes are 51, plos
postage,

Adveriising rates will be furnished upon request. Advertising
copy & carelully reviewed, bui publicaiion herein does mot ne
oesaanly imply endorsement of any prodec or serviee offered

SLogyright 198, The Alabamn Stote Bar. All righis reservid

ISSM (N2 -42H7

182

On the Cover
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taken by Montgomery attorney Tom
McGregor with the law firm of Webb,
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The Settlement Concept
of the Eighties and
Beyond

— pg. 190

Structured settlements in civil lit-
igation have become commonplace.
Settlements of this nature offer dis-
tinct benefits to the litigants and their
attorneys.
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‘State of the Art’
Evidence in Alabama

— pg. 202

Product liability suits are frequently
brought many years after manufacture
of the product claimed to be defective.
Can the manufacturer escape liability
by demonstrating that its product was
manufactured in compliance with the
“stateof theart” existing at the time of
manufacture?

May 1954




ISSUE IN BRIEF

Upcoming

July 12-14
Alabama State Bar
Annual Meeting
Mobile

August 24-25
Alabama Criminal Defense
Lawyers’ Annual Meeting

Birmingham

More New Lawyers
— pg. 215

The roll of attorneys in Alabama
continues to grow as more than one

Lawyer groups wishing to have
meetings listed in this column
should contact the Alabama State

hundred new lawyers are admitted, N i Bar.
Names, pictures, and exam statistics ,f:
inside.
Tips From One Who's Regular Features
Been There President'sPage .............. 184
.y Executive Director's
pg. 227 Report.............coouvu... 186
More and more attorneys are hous- Letters to the Editor .......... 188
ing their law practice in renovated Riding the Circuits ........... 195
buildings. A practitioner recently expe- Bar Briefs .................... 198
riencing a move to new quarters offers Book REVIEW . o+« o siconwiiiis 189
some tips for the unwary. About Members, Among
Firms ..ocvvinrviinrnenenens 200
Committee Report ..........., 208
CLE Opportunities ........... 210
; CLENEWS.........cccevvvnn.. 212
She’s Quite a Lady Young Lawyer's Section ... ... 213
— pg. 218 Recent Iljecisilnn:s .............. 220
Meet Olive Bamford Greene who is :ﬁ:;:i:tt "n-'vrip-l-p ------- as
: o e ounsel
law office manager for the Birmingham ORROIONE: - - s o suncasns 235
law firm of London, Yancey, Clark & The Final Judgment .......... 218
Allen. She's not your average employee Classifieds .. oo s 290
— she's been with the firm seventy-five
yvears!

The Alabama Lawver




HAIRSTON

Gl)agc

“President’s

Strong Steps in New Directions

‘-\ | otice that the copy for the July
President's Page is late again
reminds me that a motion for

adjournment is in order, This has been

a busy, enlightening and satisfving

vear for me. Unfortunately, it seems

that just about the time that you get
into the swing of things, the sands
have run and it is time to turn the
glass. I relinquish this office with
mixed emotions — gratitude, as | real-
ize how far beyond reality dreams have

carried us; but also with a feeling of a

wistful awareness of how much is still

undone.

I am deeply grateful for the hard
work and support of the members of
the Bar headquarters staff, the mem-
bers of the Board of Bar Commission-
ers, and the chairmen, co-chairmen
and members of all the committees and
task forces. We have depended upon a
great many dedicated people during
this past year — =o many that any
attempt to name them would risk in-
advertent offense to a few that might
be omitted. I want to thank Reginald
Hamner and those who are so closely
associated with him in maintaining
our Bar headquarters. | want to ex-
pressly acknowledge the value of that
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headquarters staff in maintaining a
continuity of direction from one yearly
administration to the next. While the
Board of Bar Commissioners slowly
changes and the officers come and go,
it is comforting to know that the exec-

The greainess of our asso-
ciation lies in the unselfish
manner in which its mem-
bership devoles their time
and energies in carrying
oul ils activilies.

utive secretary's office is the cohesive
force that provides a springboard of
the past from which we can dive into
the future.

I hope that you share my pride in
what | consider to be substantial
achievements by the Alabama State
Bar and some strong steps in new di-
rections. Testimonies of these efforts
have been cataloged for you in the re-

ports of the committees and the task
forces that have appeared on the pages
of this publication over the past vear.
The committee and task force activity
is the true measure of the progress of
this Bar. The greatness of our associa-
tion lies in the unselfish manner in
which its membership devotes their
time and energies in carrying out its
activities. It is very seldom that one of
you is called upon to perform or func-
tion, that he or she doesn't do it gladly,
enthusiastically to perfection. This is
especially noteworthy when you con-
sider that a lawyer probably doesn't
have more than 1,300 hours of billable
time available each year. When called
upon todo something extra for the Bar
Association it means the lawver is cut-
ting into his or her bread. Rather than
dwell upon what we have done, [ direct
vou toward the future,

At the top of the list is the matter of
self discipline. Our available resources
have not been able to stem the tide of
the shortcomings of our membership.
As we grow in number so do the
number of complaints that need to be
investigated. While thisis a problem, it
is not our main problem. Our main
problem lies with the dramatic rise of
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complaints that must result in sanc-
tions. We are missing the boat some-
where. We don’t seem to be able to
instill a pride in our individual mem-
bership that makes it want to follow an
ethical course of conduct because it is
the right thing to do. The only alterna-
tive seems to be to increase the sever-
ity of the sanctions so that they serve
as an outward deterrent. They say vou
cannot legislate morals but what other
course is open to us? The disciplinary
staff 15 overworked. The members of
the Board of Bar Commissioners who
hear these matters are overworked.
This is probably the most pressing
area for our concentrated concern.

In the same vein and because of the
special responsibility of the Bar Asso-
ciation in the field of protecting the
client, we need to adopt a client secur-
ity fund. The groundwork has been
laid down. It is now up to us to make
the work of this committee a reality in
our course of conduct.

The legal profession is faced with
the burning question as to whether or
not our courts, civil and criminal, are
capable of providing equal justice be-
cause of case load demands. Our state
15 twice blessed. On the one hand we
are fortunate in having a group of ex-
cellent and capable jurists, | am amazed
when | look at the magnitude of the
individuals who sit in our courts. On
the other hand, we are blessed with the
finest group of lawyers that the world
has ever known. 1 cannot, by any
stretch of the few words available to
me, convey to you the importance, the
depth and the ability of the men and
women who practice at this Bar. And
while we are grateful for this blessing,
we cannot ignore the problems that are
rapidly growing out of changes in the
makeup of our population, our acceler-
ating social and technological change,
our flight to the suburbs, our changing
civil and criminal law procedure, our
increasing crime and our government
by crisis.

We must ask and ask: Is this system
of justice the very best that we can
offer to the people of our state? Will it
be the very best in the year 2000 in
light of the changed conditions that we
know are now taking place? If our sys-
tem is not the very best that there is,
then we want to know exactly wherein

The Alabazma Lawyer

it isn't and do something about it.
However, on the other hand, if our sys-
tem 1s the best, then we want to know
wherein it 15 the best and say some-
thing about it. To that end a special
task force has been appointed to study
the makeup and the procedures avail-
able toour appellate courts. This is not
a simple task. We would not look for an
immediate report or solutions. They
must look beneath the surface to
measure the problems and to measure
the facilities available to solve these
problems. And once the task force has
determined the scope of its charge, it
will go to the Board of Bar Commis-
sioners, to the Supreme Court and to
the Legislature for additional assis-

If our system of justice is
not the very best that there
is, then we want to know
exactly wherein it isn't and
do something aboutit...on
the other hand, if our sys-
tem is the best, then we
want lo know wherein it is
the best and say something
about il.

tance to meet the needs which they
find. The task force cannot adequately
perform this special and difficult task
without your comments and sugges-
tions. This is your destiny, your work
and your responsibility.

Our State Judicial Building 15 a dis-
grace. | understand that when Bear
Bryant made his appearance on the
University of Alabama campus, he told
his players that from that time on they
would eat the best, dress the best and
play the best. We certainly need tolook
at the dress in which we clothe our
judicial system.

Notice pleading is a problem that we
talk about but we don't do anything
about. While it is the primary problem
of the Supreme Court’s Committee on
the Rules, it is an everyday problem of
every lawyer in this state. It seems
that it would not be an undue burden
to require that a complaint set out a

remedy and the elements of that remedy
before the case embarks on a sea of
expensive discovery. This is a very se-
rious problem. Lawsuits are too ex-
pensive. The question is whether we,
as a profession, will bring the expenses
in line or the marketplace will insist on
a different procedure for settlement of
disputes.

I look back at the past creativeness
and the progressiveness of the Bench
and the Bar of this state, and at the
willingness of this same Bench and
Bar not to stagnate, but to experiment,
to probe and to try and lay aside an-
cient methods when they have out-
worn their usefulness, to simplify and
cut through the chalff of technicalities.
[ cannot help but believe that the sys-
tem of justice in Alabama will continue
toimprove as it has in the past, so long
as we continue to look for procedures
which would speed the dispatch and
better consideration of our cases.

We are caught in a cross fire when it
comes to administering the needs of
our profession. We go to the Supreme
Court for the rules to guide us in ad-
missions, conduct, discipline and the
like. When it comes to the problem of a
client security fund or in establishing
dues that will furnish us with the mo-
ney necessary tocarry on the activities
of our association, then we must turn
to the Legislature. In Washington the
Federal Trade Commission is trying to
get into the act by giving that commis-
sion power to regulate the legal profes-
gion, Our Committee on Governance
has a demanding responsibility. It is
not enough that it look into the size and
makeup of our Board of Bar Commis-
sioners or the way we select our presi-
dent — it must also look to the sources
of our authority. [ suggest that a great
measure of home rule is in order if the
Bar Association is to fully utilize the
rightful place of lawyers in our system
of justice.

A special task force has laid the
foundations for the development of an
alcohol abuse program. We have not
been able to take advantage of that
program for lack of money. That we
have to go elsewhere to obtain the right
to tax ourselves to secure the income
necessary to meet the needs of our

{Continued on page 188)
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Stars Fell on Alabama

his month's column s written
from an admittedly personal
bias. | have been a commis-

sioned officer assigned to the Judge Ad-
vocate General Department of the
United States Air Force since 1965,
During this time, | have always been
proud of the members of the Alabama
State Bar who have served on active
duty and in the Reserves and the Na-
tional Guard legal offices around the
world. The achievements of many of
our members and the responsible posi-
tions they currently hold or have held

reflect great credit on our bar.

Two members of our bar presently
occupy the position of The Judge Advo-
cate General, United States Army and
the Deputy Judge Advocate General,
United States Air Force. They are re-
spectively Major General Hugh J.
Clausen, USA, and Major General Ro-
bert W. Norris, USAF,

General Clausen is a native of Mo-
hile while General Norris was born in
Birmingham. Both are graduates of
the University of Alabama School of
Law and have had distinguished mili-
tary legal careers,

General Clausen was graduated from
the United States Army Command and
(General Staff College and the United
States Army War College. He also
completed the Advanced Management
program at the Graduate School of
Business at Harvard University. In
addition to his having earned a Mas-
ters Degree in tax from George Wash-
ington University, General Norris has
completed Air Command and Staff
College, Air War College and the Na-
tional War College.

General Clausen was nominated to
his present position in July 1981, Gen-
eral Norris assumed his present duties
in November 1983,

The Alabama State Bar can be justly
proud of these native sons. In addition
to these active duty lawyers, Ira De-

Ment of Montgomery holds the rank of
Brigadier General, USAF Reserves and
is Mobilization Augmentee to General
Norris at Headquarters USAF, Tom
Elliott of the Birmingham Bar was re-
cently nominated to the rank of Brig-
adier General in the Air National Guard
and will be assigned as Air National
Guard Assistant to Major General
Thomas Bruton, The Judge Advocate

General of the Air Force.
Stars have indeed fallen on Alabama
— and her lawyers. O
— Heginald T. Hamner

GENERAL NORRIS

July 1984
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Where there’s
a will...

Now there’s an
easier way.

AmSouth Bank's new Will and Trust Form
Book provides a complete and up-to-date
compilation of will and trust forms to make
your job easier and faster. In addition,
exiensive commentaries are helpful in the
design and implementation of various estate
plans. These forms reflect ERTA, TEFRA
and recent revisions in the Alabama Probate
Code and will be updated periodically to
insure continuing accuracy.

To order your set of Will and Trust Form
Books, send your check for $95.00 payable
to AmSouth Bank N.A. to the Trust Division
at any of the addresses below, or contact
the AmSouth Estate and Trust Planning
Representalive in your area.

AmSouth Bank M. A.
P. O. Box 1128
Anniston, AL 35201
236-8241

AmSouth Bank MN.A

P. O. Box 11426
Birmingham, AL 35202
326-5390

AmSouth Bank M A,
P. O. Box 1488
Decatur, AL 35601
353-0941

AmSouth Bank N.A.
P. O. Box 507
Huntsville, Al, 35804
533-5000

AmSouth Bank N.A.
P. O. Box 1628
Mobile, AL
694-3211

AmSouth Bank N.A.

P. O. Drawer 431
Montgomery, AL 36101
834-9500



Opinions Differ

In the May 1984 issue of this publi-
cation, the General Counsel issued
the following ethics opinion:

Question: “Is it ethical for an attor-
ney or an investigator or other person
acting on behalf of an attorney to make
recordings of conversations with
clients, other attorneys, witnesses or
others without prior knowledge and
consent of all parties to the
conversations?"

Answer: "It is unethical for an attor-
ney or an investigator or other person
acting on behalf of an attorney 1o make
recordings of conversations with any
person, be they clients, other attorneys,
wilnesses or others without prior
knowledge and consent of all parties to
the conversations.”

I wholeheartedly disagree with this
opinion. The rule is too broad, as
there are situations that require the
memorializing of conversations with
others where no right of privacy is
provided by law, 1.e., telephone calls
and office conversations. Such a
procedure is wise for all parties to the
conversation — it preserves the truth
and requires honesty, not dishonesty.
What difference does it make whether
a perzon takes down a conversation
by recording, shorthand, speed-
writing or memory? The recorder
takes down every word and should be
the highest and best evidence. Surely,
the General Counsel is not saying
that an attorney cannot make notes
nor remember a conversation without

asking for permission {rom the other
party to that conversation. If this
opinion is allowed to stand, it will
only serve those who have something
to conceal or hide. Hopefully the con-
stitution will provide the attorneys of
this state some protection against en-
forcement of this unfair opinion.

Name Withheld
by Request

LETTERS TO THE EDITOR

The purpose of the Letters to
the Editor column is to provide a
forum for the expression of the
readers’ views. Members of the
Alabama State Bar are invited to
submit short letters, not exceed-
ing 250 words, expressing their
opinions or giving information as
to any matter appearing in the
publication or of concern to the
bar membership. The editor re-
serves the right to select excerpts
therefrom to publish. All letters
specifically addressed as Letters
to the Editor will be candidates
for publication in The Alabama
Lawyer. The publication of a let-
ter does not, however, constitute
an endorsement of the views ex-
pressed. Letters should be sent
to: The Alabama Lawyer, Letters
to the Editor, P.O. Box 4156,
Montgomery, Alabama 36101,

GI;residtellt"'s
L ] P ‘

“Page

{from page 185)

membership is an example of one of
our problems of administration.

I would like to leave this office by
reporting to you that everything is
coming up roses. [tisn’t. But this asso-
ciation, our committees and our task
forces recognize the problems with
which we are faced. They are dili-
gently working on those problems. [
can report to you that we have the
mental power with which to overcome
our problems.

I come to the conclusion of what has
been a most exciting and satisfying
year in my life. It has not been a short
vear, but it has been an invigorating
one. [ have had the special opportunity
of measuring the breadth and depth of
the men and women who make up this
bar association. To walk through a
professional life with you is most grati-
fying. Only now can I realize the honor
you bestowed upon me a vear ago. To
have served as president of the Ala-
bama State Bar is an honor far beyond
my expectations. | have tried to fill the
office in a manner that would insure
the progress of this association. There
have been many accomplishments;
there have been some failures. Thereis
certainly the realization that the goal
is not here or now, but tomorrow. |
appreciate the privilege of having been
a part of this movement into the future.

When I turn the gavel over to Walter
Bvars on July 14th, [ am going to turn
over the administration of one of the
finest organizations that this country
could possibly know. But then [ am
going to turn the administration over
to one of the association's finest mem-
bers. [ believe that with Walter Byars
we stand on the threshold of the asso-
ciation’s finest hour,

In closing this “Presidential Page"
for the vear 1983-84, let me say toeach
and everyone: Thank you and God
bless you for giving me this opportun-
ity and for helping me carry it out. O

— William B. Hairston, Jr.

Suly 1984



veryone who has engaged in the

general practice of law probably

remembers his or her first divorce
case. Fresh out of law school, a new di-
ploma on the wall and the bar examination
a fading memory, the “new™ lawyer typi-
cally waited anxiously in his office as Mrs.
Jones arrived for her “appointment.” "1
have been doing some thinking,” she says,
"and | have decided I've got to divorce that
no good John." Panic. All the young lawyer
could remember on that auspicious occa-
sion was that one who comes into equity
must appear with “clean hands,” alimony
is not always awarded, custody i1ssues are

awlul, and Judge So-And-So favors the
husband, Fortunately for the public, in
days gone by, most young lawyers survived
by borrowing a partner's file in a similar
case, or by doing some fast empirical re-
search in the register or clerk’s office at the
county courthouse,

Law schools have never placed much
emphasis on domestic relations law, evi-
dently assuming that it is a relatively sim-
ple area of the law, which can readily be
learned in practice. That may have been
true several years ago, but it is certainly
not the case in Alabama today.

In 1971, Alabama liberalized its divorce

laws by adding “no fault” grounds for di-
vorce, namely “incompatibility' and “irre-
trievable breakdown.” Many of the old, old
doctrines and concepts in Alabama divorce
law thereupon became as obsolete as a di-
vorce by the legislature. In 1978, alaw was
enacted in Alabama providing for termina-
tion of periodic alimony upon proof of re-
marriage or open cohabitation with a mem-
ber of the opposite sex. In 1979, the United
States Supreme Court in Orr v. Orr held
Alabama’s alimony statute unconstitution-
al. The Alabama Legislature thereafter
amended the alimony statute to make it
applicable to either spouse. In 1980, the
Alabama Legislature enacted the Alabama
Uniform Child Custody Jurisdiction Act, A
year later, the Alabama Supreme Court in
Ex Parte Devine struck down the “tender
years” presumption favoring the mother in
child custody cases. Moreover, tax issues
now permeate all aspects of property settle-
ment, child support and alimony questions,

Fortunately, three Alabama lawyers have
recently published materials on family law
which should prove to be of great benefit to
practitioners in the domestic relations area.

Alabama Divorce Systems Manual

by
Patrick H. Graves, Jr.
Alabama Bar Institute for
Continuing Legal Education
University, Alabama
18984, pp. 507

new book by Patrick H. Graves, Jr., of the Huntsville Bar,
contains a refreshingly new approach to this area of the
law. This wark, titled Alabama Divorce Systems Manwal,
is published by the Alabama Bar Institute for Continuing Legal
Education. It has an editorial board of nineteen prominent Ala-
bama attorneys. The volume is more than a form book. It has
sections on Client Interview, Uncontested Divorce, Separation
Agreement, Complaint, Discovery, Trial, Orders and Decrees,
Post Divorce Action, Appeals, Letters, and Tax Notes. The book
offers suggestions as to when paralegals should be used, contains
checklists, and extensive practice notes and examples. Unfortu-
nately, the initial printings of this manual were placed in loose leaf
binders that are too small, and the pages do not have reinforcing,
making it difficult to use. However, the Alabama Bar Institute for
Continuing Legal Education 1s taking steps tocorrect this problem
and the book should soon be available in a manageable format.
Although the forms contained in the manual may in some respects
differ from those in use in some local jurisdictions, overall the
work is a practice manual of the first order,
With the acquisition of these two books, the practitioner of
domestic relations law in Alabama will be well-equipped to repre-
sent clients in a first-rate manner.

The Alabama Lawyer

Alabama Divorce, Alimony
and Child Custody

by
Robert L. McCurley, Jr., and Penny A. Davis
The Harrison Company
Norcross, Georgia
1982, pp. 358

n 1982, Robert L. McCurley, Jr., and Penny A. Davis of the

Alabama Law Institute published the first comprehensive text

on domestic relations law in Alabama, titled Alabama Divorce,
Alimony and Child Custody. Also, they are keeping the book cur-
rent with periodic pocket parts. They have divided their book into
twenty-seven chapters organized into five parts: Annulment and
Separation, Divorce, Alimony and Support, Custody, Taxation,
and Forms. One of the helpful features of the book is that each
section iz annotated through footnotes which list the leading cases
and statutes for the legal principles discussed in the text. Espe-
cially interesting to the general practitioner are the chapters on
foreign judgments, juvenile courts, and the Uniform Child Cus-
tody Jurisdiction Act. A new chapter added by the 1983 pocket part
discusses antenuptial agreements. The book does not, however,
discuss the policy underlving the Alabama rules, nor criticize or
comment judgmentally on areas of domestic relations law which
need reform.

Robert L. Polls is the General Counsel for The
University of Alabama System. He also serves
as Chatrman of the Alabama Stale Board of
Bar Examiners. He is a frequent contribulor to
The Alabama Lawyer.
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The Settlement Concept of the
Eighties and Beyond

odoubt, most of vou have read

articles regarding the concept

and use of structured settle-
ments. Many have been published from
all perspectives — that of the insur-
ance company, the plaintiff's attorney
and the defense attorney. In this arti-
cle, I will discuss the advantages and
disadvantages from the perspectives of
all parties involved in the settlement of
claims. If I sound a little prejudiced,
please note that my career has been in
the insurance industry and [ have been
involved in the use of the structure
concept in negotiating settlements for
the past five years. These years were
spent arguing the side of the defense,
unless [ happened to be a plaintiff ina
subrogation action.

The advent of the structure concept
was brought on primarily by the re-
cent trend of devastatingly large jury
verdicts in many jurisdictions. In the
past, when both jury verdicts and in-
surance policy limits were lower,
lump-sum cash settlements were an
appropriate way to dispose of litiga-
tion. Today, million dollars verdicts
have become evervday affairs. Volatile
jurisdictions across the country are
handing down headline grabbing
awards. The air of consumerism,
sharpened by economic difficulties and
fueled by substantial adverse public-
ity, has influenced jurors’ damage cal-
culations. As jury verdicts increased
dramatically, claims settlements grew
larger and larger. There arose a hesi-
tancy on the part of some claim man-
agers and supervisors Lo "roll the dice”
no matter how good their defense.

Vast sums of money were passed
into the hands of individuals, many of
whom were unskilled in investment
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practices and they were simply unable
to manage such funds. Often those
cash settlements were misused. The
result was that the plaintiff, initially
the winner, ended up the loser,
Anarticlein the April 28, 1980, issue
of Business [nsurance stated that ninety
percent of all major windfalls, be they
in the form of sweepstakes, lotteries or
court settlements, had been squandered
within five years. The structure con-
cept provides security for the financial
future of plaintiffs who are awarded
large sums of money or receive them in
voluntary settlement prior to trial.

What is a
Structured Settlement?

| am often amazed at the number of
persons with whom [ discuss the con-
cept that really do not understand it.
Some of them are attorneys. A struc-
tured settlement is simply one in which
the benefits are individually tailored to
address specific needs of a plaintiff.
Payment of special damages, i.e. lost
wages, medical expenses, any outstand-
ing liens and attorney fees, is made
“up-front.” In addition, “up-front” cash

is normally paid to the plaintiff. Addi-
tionally, cash may be left in to increase
the payout of the funding vehicle if
desired, depending upon individual
circumstances. (Plaintiff’s attorney's
fees can be structured if desired.) It is
then customary Lo provide guaranteed
monthly or yearly income, payable for
the lifetime of the plaintiff, to meet day
today living expenses. The word "cus-
tomary’ is used because the structure
is so very flexible it can be designed in
practically any manner.

From What Source are Funds
for Structured Settlements
Generated?

An annuity is the most popular me-
thod of funding a structured settle-
ment. However, the concept encom-
passes much more than the simple
purchase of an annuity. The annuity is
merely a funding vehicle and is only a
small element in the proper application
of the concept. The approach involves
total financial planning to fulfill the
needs of the plaintiff and the plaintiff's
attorney within the parameters of the

Bud Fleming is assistanl vice president of the Gala-
her Settlements company, Structured Seftlements
Specialists, in their Chicago office. Priov lo enlering
the field of structired seltlemends, he was assistant
regional claims manager for a large inlernational
inswrance carvicr. Experience in the claims ficld
includes twenly years in all levels in the southeastern
and midwestern U.S., including thirleen years in
Alabama, Georgia, and Tennessee.
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settlement value established by the in-
surance carrier, the self-insured entity
or the defense attorney.

What is an Annuity?

Webster's defines annuily as "asum
of money pavable vearly or at other
regular intervals.,” It is most usually
defined in the industry as "an agree-
ment by an insurer to make periodic
payments that continue during the
survival of the annuitant(s) or for a
specified period.” There are basically
four types of annuities which can be
used to provide funding for a struc-
tured settlement. They are:

1) The level anneily in which benefits
are paid at a stipulated amount,
either monthly or annually for the
lifetime of the annuitant. The amount
of each payment never varies and it
ceases at the death of the annuitant;
The increasing annuily in which
the benefits increase by a compound
percentage, usually to combat the
arguments that inflationary trends
dissipate level amounts of income.
This form, quite naturally, is more
costly than the level annuity;

The period certain annuily in
which payments are simply made for
a certain period of time. This might
be used to fund a home mortgage,
provide college funds or rehabilita-
tion costs;
4y The deferved annuily in which
payments are not begun immediately
but are begun at a present date in the
future. This type of annuity also is
quite useful as a funding vehicle for
college tuition, for minors who have
not vel reached the college age, or
retirement benefits. Deferred annui-
ties are capable of producing sub-
stantial levels of income at relatively
low cost.

2

3

A recent example of the use of a de-
ferred lump sum annuity involved a
young child with injuries to an eye. A
deferred lump sum annuity was pro-
vided to afford funds for contemplated
surgery in eight years. This was only a
small portion of a complicated package
put together in this instance which
provided benefits of $554,100 over the
life of the child at a cost of $34,981.

What Benefits are Provided
and to Whom?

It is generally accepted that struc-
tured settlements provide advantages
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to all parties. Some of those advan-
tages are as follows:

A) Benefits to the Casualty Company
or Self-Insured Entity:

1} Cash reserves are protected.

2) Claim costs are reduced.

3) Lengthy court sessions are eliminated
due to early settlement, thereby re-
ducing legal costs.

4) Flexibility during the negotiation
process is dramatically improved.

2) Alternate method of lump-sum set-
tlement.

6) Protects assets of assured by avoid-
iNg eXCess exposure,

7) Improves insurance image and creates
goodwill,

8) Maintains control of negotiations.

9) Reduces risk of runaway verdict,

B) Benefits to the Plaintiff:

1) Guaranteed income and financial
security.

2) A customized payment plan to meet
individual needs.

3) No investmenl or managemenl
worries.

4) Tax exempt status of settlement
income.

5) Generates greater sums than lump
5L

&) More timely settlement.

71 Avoids risk of trial.

C) Benefits to Both Plaintiff's and De-
fense Attorneys:

1) Tax advantages from deferral fee
(optional),

2) Minimizes income fluctuation.

3) Allows possible income average,

4) Quickly disposes of cases,

5) Professional satisfaction/Good for
their client.

6) Easier tosell client on settlement.

71 Avoids risk of trial.

I} Benefits to the General Public:

1} Preventsclaimant from squandering
lump-sum payment and possibly be-
coming a ward of the state.

2) Savings to the insurance industry
resulting in smaller premium in-
Creases.

3} Expedites justice while alleviating
congested court system.

To expand on some of those items
listed above, I would state that a signif-
icant advantage of the annuity funding
vehicle is its continuous and certain
payments — the guarantee of financial
security. It can assure funds for college
tuition, as previously mentioned; it
provides financial security and gua-
ranteed income regardless of the ill

health of the injured party; and, it can
provide a rehabilitation program con-
sisting of physical, psychological and
occupational therapy. Another key ad-
vantage of the annuity type settlement
is the tax exempt status of the bene-
fits. Guaranteed benefits flow tax free
to the injured party. We all know that
lump-sum settlements for personal in-
jury are also tax free; however, any
income generated from the investment
of those lump sums is taxable income,
in practically all instances. [f properly
handled, periodic payments avoid the
tax exposure on investment income by
shielding the plaintiff from actual or
“constructive” receipt of the lump sum
that the defendant invests on the plain-
tiff's behalf. The IRS has addressed
these matters specifically, Their rul-
ings can be found in Revenue Ruling
79-313 and Revenue Ruling 79-220. See
also, 26 USC § 104, et. seq.

In addition, benefits of a structured
settlement are not subject to the un-
predictability of economic change and
are guaranteed in practically all in-
stances. The income generated is not
only nontaxable, but also requires no
management or administrative fees,
The injured party receives the intan-
gible benefits of freedom from eco-
nomic concern at the time when his or
her own health and the well-being of
the family are of utmost importance.
In addition, the concept has been looked
upon with great favor by the courts
and is a useful tool in finalizing cases
early in the development stages, once
the investigation has been completed
and liability is determined. The insur-
ance company or self-insured entity
can respond quickly and flexibly to the
plaintiff's demand, can provide more
ultimate benefits and can do so at less
cost than the lump-sum settlement
value.

What Type of Cases
are Candidates for
Structured Settlements?

It was, at one time, generally be-
lieved that the only appropriate cases
for structured settlements were catas-
trophic ones. This simply is no longer
the case. No monetary threshold should
be established for the use of a struc-
tured settlement. Flexibility of the con-
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cept lends its use to virtually any situ-
ation and a savings can be generated
through its use. Either the defense at-
torney's or the plaintiff’s attorney's
thorough understanding of the circum-
stances, needs and wants of a particu-
lar client can lead toa realization that a
structured settlement best meets the
needs of the client, be they plaintiff or
defendant.

Previously, 1 mentioned that the
courts look favorably upon structured
settlements. This 1s true even in the
Workers' Compensation claim field.
Practically all jurisdictions, especially
in Workers' Compensation, apply dif-
ferent laws. Weekly temparary total
disability rates fluctuate greatly from
one jurisdiction to the other. Some
states allow lump-sum settlements of
permanent partial disability awards,
others provide nothing for permanent
partial disability. Some provide life-
time temporary total disability and
medical benefits. By using the struc-
ture concept, insurance companies and
self-insured entities are able to buy out
of these cases and close their file with
the provider of the annuity funding
vehicle taking over the check writing
services and paying the benefits, This
reduces to zero the future claims han-
dling expense or regular weekly or
monthly file activities.

Will I Experience Opposition
to the Use of the Structure
Approach?

Some attorneys, both defense and
plaintiff, have preconceived concerns
about the use of structured settlement.
We now find that the majority of plain-
tiff’s attorneys realize the benefits and
protection of their clients that the con-
cept provides and quite often are in-
sistent that cases be settled on a struc-
ture basis. There is always a fear of the
new or unknown, and the attorneys’
training and experience has taught
them to evaluate cases in lump-sum
figures and to base their fees (plain-
tiff's) on a percentage basis. Plaintiff’s
attorneys have an inherent caution in
the adversary system and have ethical
considerations regarding determination
of their fees. Regardless of how deter-
mined, plaintiff's attorney's fees re-
main essentially the same whether or
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lowest anywhere.

HOW DID MVT
WIND UP IN 50 DIFFERENT
PLACES AT THE SAMETIME?

When John Black sold Mediplex,
with more than 50 different locations in
7 Southern and Northeastern states, he turned
to Mississippi Valley Title to insure his $90

Whether it’s $90 million, $90 thousand,
or $9,000 MVT is ready to help you with your
title insurance. It's fast, convenient and
accurate. And the cost per thousand is the

And remember: MVT goes wherever
your business takes you.

Mississippi Valley Title Insurance Company

@ Jackson, MS 39205

Home Office:

not the structure concept is used in the
loss settlement.

It has been said by plaintiff's attor-
neys that they have an obligation to
exercise their judgment about the use
of structured settlements in determin-
ing if a structured settlement would be
of benefit to their clients. Some are
simply unwilling to do so and it is diffi-
cult to understand why. They may
still receive their fees "up-front,” if
this is of major consideration to them.
Plaintiff's counsel may have a moral as
well as an ethical obligation to investi-
gate alternative forms of settlement
which will insure that the client con-
tinues to enjoy the funds of the settle-
ment long alter it has been concluded.

What About Attorney Fees?

While the fees may be of minor im-
portance when compared to the inter-
ests of the claimant, they should be
discussed early in the settlement nego-
tiations. It may even be necessary to
conduct separate negotiations over fees.
We very rarely encounter difficulties
in this phase of the settlement. It is
most often felt that if a contingency fee
arrangement is contracted, the percen-
tage should be based on the present
date value of the benefits provided.
This can be determined through the
use of claimant oriented settlement
specialists or economists if the attor-
ney has no fear of the possibility of the
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loss of the tax free status of the funds.
This determination of the value of fu-
ture payments should reflect consid-
eration of interest rates, the fact that
no management fees are being incurred,
tax free status of the funds and the
cost of the annuity. This cost varies
from one company to the next making
use of a “Structured Settlement Spe-
cialist” more important so as to obtain
the most competitive rates.

It is not as difficult as it may seem to
arrive at a fee for the plaintiff's attor-
ney. Often it is based on an estimate of
the low end of a jury verdict. At my
previous emplover, we frequently ar-
rived at a value of the case and based
our offer of plaintiff's attorney fees on
a percentage of that value. It normally
did not create a problem. Difficulty in-
curred depends on the attorney in-
volved, the jurisdiction and the type of
case. Some jurisdictions establish fees
for attorneys, especially in certain types
of settlements such as Workers' Com-
pensation cases,

Why Must Costs not be
Divulged?

Discussions have always arisen re-
garding the cost of the settlement us-
ing the structure concept. Plaintiff's
attorneys feel that they have a right to
know the costs and perhaps they do.
The general thought, however, is that
knowing the costs of the proposals
constitutes “constructive receipt.”
Most defense attorneys, and settlement
specialists who assist them, cannot
and do not attempt to prevent the
plaintiff from obtaining cost informa-
tion, but, as a rule, do not divulge it
simply to avoid even a hint of conflict,
That information can be released under
certain circumstances in certain states;
however, stipulations must be made in
writing toassure that no liability would
be imposed upon the defendant or the
settlement specialist should the tax
free status of the funds be disturbed.

Plaintiff's attorneys, and often their
clients, quite often object to insurance
companies keeping the structured set-
tlement ““in-house.” This merely means
that the annuity is placed with a life
insurance company which is owned by
or affiliated with the casualty insurer,
Plaintiff's attorneys generally view an
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insurer's insistence that the structure
be kept “in-house” with suspicion.
They feel that the possibility exists
that an inadequate return would be
generated on the funds. It is the gen-
eral feeling in the industry that the
most dangerous aspect to the insur-
ance company of keeping the annuities
“in-house" is in creating a conflict of
interest between the carrier, their re-
insurers, and the stockholders. One
senior claims executive has stated that
the useof “in-house” affiliated carriers
borders on being illegal. Paying a higher
cost to keep the premium “in-house”
creates greater expenditure in claim
payment thus costing the reinsurer
additional funds and affecting profits.

How do You Avoid this Type
of Conflict of Interest?

In a previous paragraph the term
“Structured Settlement Specialist” was
used. This is an individual or firm
which specializes in the settlement of
claims through the structure concept.
Some of these have many markets and
will shop for the best rates in order to
provide lower costs for purchase of the
funding vehicle. Using a “Structured
Settlement Specialist” assures that
the costs are developed using the most
competitive rates. Our specialists are
available to assist in development of
proposals at no cost to the insurance
companies, self-insured entity or the
attorney. Their income 15 generated
from the commission on the funding
annuity. Most will quote rates and
costs only todefense counsel. Somedo,
however, specialize for plaintiffs only
and others will do either defense or
plaintiff. Any plaintiff requiring that a
specialist assist them could simply re-
quest that the defense attorney engage
them to assist them in concluding the
claimif that particular firm wasa "'de-
fense only™ firm. We have found it ne-
cessary, in many instances, to refuse
to quote costs to a “friendly” defense
firm who might be representing a
plaintiff,

In most instances, these specialists
attend negotiation conferences, again
at nocost to the insurance company or
the defense counsel. In such instances,
they are not an adversary to the plain-
uff and can work with all parties con-

cerned to reach an amicable settle-
ment, By attending these conferences,
they are available to answer any ques-
tions regarding the structure itself, the
tax ramifications and to provide possi-
ble wording for settlement agreements.
Specialists are also available to testify,
if needed, in court regarding the struc-
ture itself. Most are not economists
and cannot testify regarding actuarial
matters.

Do the Specialists
Negotiate the Loss?

Many attorneys, claims adjusters,
supervisors and managers resent hav-
ing any person negotiate their losses.
This is not the function or intent of the
“Structured Settlement Specialist.” He
or she is there to assist, to provide in-
formation and to answer questions
about the structure or the funding vehi-
cle. They can quickly respond, on the
spot, if alternative proposals are needed.
In practically all instances, the first
offer is not acceptable, creating the
need for different proposals. Practi-
cally all plaintiffs and their attorneys
face individual problems that require
specific proposals. Only by being there
to assist can the specialist respond
quickly and completely. They are at
your disposal.

With the backgrounds and many
years of claim experience that most of
these individuals possess, they can
and will conduct the negotiations for
you if vou so desire. Most prefer not to
doso. They then face the probability of
becoming an adversary to the plaintiff
or of a co-defendant and lose some of
their effectiveness,

How may Structured
Settlements be Negotiated?

During the past five years, | have
enjoyed the opportunity of negotiating
structured settlements from the insu-
rance company standpoint, Qur use of
the concept, at my previous employer,
was in such a way as to offer no alter-
native, at least initially, to the plaintiff
or the attorney. Often the plaintiff's
attorney would ask for an option or the
amount of cash we were willing to
offer. Obviously, that is not to say that
we refused to settle for cash, but dur-
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ing preliminary and sometimes even
through [inal negotiations, it simply
was not an option. Some plaintiff's at-
torneys feel that the response from a
plaintiff's attorney to a structured set-
tlement offer that he or she finds unac-
ceptable is (o make a structured set-
tlement proposal of his or her own.
Attendance by "Structured Settlement
Specialists” would be necessary at set-
tlement conferences under circum-
stances such as this so as 1o be able to
immediately determine the costs of the
alternative proposal submitted by the
plaintiff's attorney.

Is the Concept Available Only
in Cases of Clear Liability?

The structure concept is useful in
questionable liability cases as well as
those wherein liability is not an issue.
Very few cases are ones of absolute
liability. The concept removes the risk
of nonrecovery by the plaintiff while
still providing a favorable settlement.
It provides the settlement at less cost
to the defendant.

Who Determines Ownership
of the Annuity?

The annuity policy is issued in the
name of the plaintiff who appears in
the contract as the annuitant. Owner-
ship of the policy is placed in the name
of any person or corporation agreeable
to the parties to the settlement. It does
not have to be the insurance carrier
who is purchasing the annuity and
often times the life insurance broker is
designated as the policy owner. The
reasons for such an arrangement are
twofold: First, an annuitant who is not
the owner of the policy cannot change
the beneficiaries or assign the policy to
anyone else. Such changes would de-
feat the purpose of the structured set-
tlement program. Second, income tax
laws and regulations are such that
without an intermediary between the
insurance company and the plaintiff,
the periodic payments would be pay-
able as income from the investment of
funds over which the recipient had
“unfettered control.” The owner of the
annuity contract has no particular du-
ties other than to retain control over
the policy. The life insurance company
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issues checks payable to the plaintiffs
and they are either sent directly to the
plaintiffs or to their bank account for
distribution to the plaintiff depending
upon the terms of the agreement,

How Safe are the Funds?

Questions have arisen regarding re-
sponsibility for payments in the un-
likely event of insolvency of the life
company writing the annuity. First it
should be pointed out that only life
companies with an A plus, excellent”
rating should be used, and there has
never been an A plus company that has
failed to our knowledge. It is now pos-
sible, however, to assign that liability
to the parent company of the life insu-
rance company writing the annuity or
to a third party.

In summation, | would like to quote
again from the March 5, 1984, edition
of Business Insurance wherein their ed-
itorial opinion states,

“Structured settlements should be a
part of every risk management and
defense strategy, whether a company

15 insured or self-insured. . . . Even
the plaintiff's attorneys who at first
opposed structured settlements are
finding that they, oo, can benefit in
tax savings from accepting their fees
over a period of time. . . . While we
heartily endorse the growing use of
structured settlements, we do want
to emphasize that companies should
be very careful when buying annui-
ties to cover the settlement costs,
The insurer of the annuity must be
arcund to pay in the coming years, or
the defendant will be stuck paving
the promised money. . . . Otherwise,
there are not risks . . . only benefits
... tir be reaped from structured set-
tlements, We can only conclude thal
seftlemints wonld be stroctured move
aften if defesdanis showed more inili-
altve and imaginalion, "

It is appropriate to state that the
structured settlement concept is a
common sense approach to settling
claims in this day and age. Not only
does it provide financial security for
plaintiffs, bring a hasty conclusion toa
claim, and provide additional benefits
to the plaintiff, but it also reduces legal
expenses and the bottom line ratio for
insurance companies. a

[ ] Estate planning
[] Estate
settlement
[[] Marital dissolutions
[ ] Recapitalizations
[ | Employee stock
ownership plans

Introduce

Your Clients
toa
Valuable Service.

Refer them to Business Valuation Services for expert
determination of fair market value of businesses,
financial analysis and consultation in cases of:

[ Bankruptcy
[ | Mergers or

[] Buy-sell agreements
[ | Dissident stockholder

Contact Dr. John H. Davis Ill, 60 Commerce St.,
Suite 1407, P.O. Box 2310, Montgomery, AL 36103
(205) 262-6751.

proceedings

acquisitions

suits
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‘Riding

the Circuits

or over a quarter of a century May 1 has been set

aside as Law Day U.5.A. — a day to celebrate our

heritage as a nation dedicated to {reedom under the
rule of law, This yvear the theme of Law Day, “"Law Makes
Freedom Work,” embodied that which our founding fathers
knew was essential to form and preserve our unigue sociely
— that law and freedom must be indivisible to have a truly
liberated republic.

On this 27th annual observance of Law Day U.5.A., local
and state bar associations held programs nationwide, Ala-
bama certainly made its contribution to this Law Day cele-
bration. While "riding the circuits” we will look at these
special Law Day activities as well as other happenings in
our local bars.

Birmingham Bar Association

The Birmingham Bar Association sponsored a series of
successful programs for their Law Week activities. These
programs were all coordinated by the Birmingham Bar's
Law Day Committee, with H. Thomas Wells, Jr., serving as
chairman and Steve Casey as co-chairman.

On April 27 the Law Day Committee sponsored a Natu-
ralization Ceremony in the United States District Courl
with the Honorable James Hancock presiding. At this mov-
ing ceremony, 138 adults and 13 children from nations
around the world took the Oath of Allegiance and became
United States citizens.

Two “Day-in-Court™ programs for high school students
were held during Law Week. Students were given the op-
portunity to have an inside look at the court system and to
talk with lawyers and judges at the courthouse. Also, the
Birmingham Bar sponsored a series of seminars for the
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Farmer President Jimmy Carlerspeaks af a Law Day program
Jointly sponsored by the Birmingham Bar Associalion and the
Cumberland School of Law.

elderly at which informative presentations were made on
such vital topics as Consumer Protection for the Elderly;
Wills, Estates and Trusts; Dealing with Insurance Claims;
and explanations of Medicare and Social Security.

The highlight of the Law Week celebration occurred on
May 1 when former President Jimmy Carter spoke at the
Leslie Wright Fine Arts Center on the campus of Samford
University. The theme of his speech for this Law Day was
conflict resolution, stressing that this was one of the prim-
ary duties and responsibilities of the practicing Bar. This
event, which received widespread publicity, was co-spon-
sored by the Birmingham Bar Association and the Cumber-
land School of Law,

The announcement of the Birmingham Bar Association’s
Lawyer of the Year was made just prior to President Car-
ter's address. On May 2, the following evening, a cocktail



reception, held at The Club and attended by over 350 per-
sons, honored Lawyeraf-the-Year Herbert Peterson, An-
other award given during Law Week was the Liberty Bell
Award, presented to a nonlawyer who has fostered an un-
derstanding and appreciation of our svstem of justice and
the Taw. The recipient of the award was Ms. Emily Tynes
who works tirelessly and voluntarily on behalf of children
and for children’s rights within the family court sysiem of
Jefferson County. Ms. Tynes 15 associated with Big Bro-
Lthers/Big Sisters of Jefferson County.

On May 2. a nondenominational religious service was
held at the Cathedral Church of the Advent. The Honorable
Bibb Allen mesmerized evervone with his “sermon,” which
was an analysis of the role of the seribe (as lawyer) in Jewish
history,

On the lighter side, during Law Week the Birmingham
Bar also sponsored its second annual “Race to the Court-
house,” a five kilometer run beginning and ending at the
Jefferson County Courthouse,

Dallas County Bar Association

The Dallas County Bar Association held its annual Law
Day observance on Monday, April 30. At the luncheon held
at the Holiday Inn in Selma, Judge Sam Taylor of the
Alabama Court of Criminal Appeals spoke to the association
on "Our Judicial System: How to Maintam 117 At the asso-
ciation’s quarterly luncheon earlier in the month, Con-
gressman Richard Shelby spoke on legislative matters in
the United States Congress which affect the legal profes.
sian and lawvers.

Huntsville-Madison County Bar Association

The Huntsville-Madizon County Bar Association had a
very successful Law Week. On the evening of April 27, the
Huntsville-Madison County Bar Association and the Fed-
eral Bar Association of Madison County held their annual
combined Law Day Banquet, CBS legal correspondent Fred
Graham, who reports on activities of the Supreme Court,
the Justice Department and the FBI, was the featured
speaker. He was introduced by former Vanderbilt Law
School lassmate William T, Galloway, Jr., a past president
of the Huntsville Bar Association.

On May 1, a Law Day observance was held at the First
United Methodist Church in Huntsville, Alabama Supreme
Court Chief Justice C.C. "Bo" Torbert spoke at the obser-
vance attended by more than two hundred members of the
bar, the judiciary, and the public.

Madison County Circuit Court Clerk Billy Harbin was
presented the association’s Liberty Bell Award during Law
Week. The presentation is made to a nonlawver whose
community service has made people aware of government,
citizens' rights and the legal system.

Aside from Law Dayv activities, the Huntsville-Madison
County Bar announces their 1984 officers:
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President:  Harvey B. Morris
Vice President:  William H. Griffith

Secretary:  Geourge W. Rover, Jr,

Treasurer:  Laura Jo Wilbourn

Jackson County Bar Association

On Law Day the Jackson County Bar Association met for
a dinner at the home of Wallv and Ann Haralson, Wally's
mother, the widow of the late Judge W. ]. Haralson, was
guest of honor.

New officers of the Jackson County Bar Association,
elected on April 27, are:

President: Tommy Armstrong
Vice President:  Charles Dawson
Secretary/ Treasurer:  Ralph Grider

Mobile Bar Association

Charles 5. Price holds certificate given him for his participa-
tion in the promotion of Law Day cevemonies in Mobile for
more than twenty-five vears.

Sixty-four persons became naturalized citizens of the
United States during a Law Day ceremony that culminated
the week long Law Day activities of the active Mobile Bar
Association, MBA President-elect Ben Kilborn was the prin-
cipal speaker for the Immigration and Naturalization cerem-
ony held in 1.5, District Court. At the program local attor-
ney Charles 5, Price was honored by the MBA for his partic-
ipation in the promotion of Law Day ceremonies in Mobile
for more than twenty-five years.

Elsewhere in Mobile during Law Week, more than twenty-
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five attorneys and judges spoke 1o hundreds of local elemen-
tary and high school students as well as senior citizen groups
and civie clubs. Additionally, local attorneys Joey Jones and
Edgar Walsh were featured on a local TV, program and an
information booth with brochures, Law Day bultons and
balloons was set up in Mobile's largest shopping mall.

“Election Eighty-Four™ should have been the title of the
monthly meeting of the MBA in May held at the Riverview
Plaza. Five of the six candidates seeking the First District
Congressional seat spoke briefly and were given the oppor-
tunity loanswer questions {rom the audience. Five of the six
Congressional candidates are attorneys, Lionel Layden, of
the Programs Committee, arranged this informative and
timely meeting,

Morgan County Bar Association

The Young Lawyers Section of the Morgan County Bar
Association conducted two seminars during Law Week [or
retailers and small businesses. The topics of the seminars
were how to use the Small Claims Court and the procedure
for obtaining warrants for worthless checks. Speaking at the
seminars were Morgan County District Judge David Bre-
land, Ms. Willodene Lovett of the Morgan County [istrict
Court Clerk's office, and Captain Brad Cook of the Morgan
County Sheriff's Department. The seminar was presented
in Decatur on Tuesday, May 1, in conjunction with the
Decatur Chamber of Commerce, and in Hartselle on Thurs-
day, May 3, with the Hartselle Chamber of Commerce. Over
thirty persons attended each session. Glenn E. Thompson of
Hartselle organized the seminars.

The Young Lawyers Section of the Morgan County Bar
Association has elected its officers for 1984, They are:

Mark Daniel Maloney
Glenn E. Thompson
Mona Lee M. Furst

President:
Vice President:
Secretary/ T reasurer:

On March 28 the “Big Bar"” of the Morgan County Bar
Association elected new officers. They are:

President:
Vice President:
Secretary/T'reasurer:

Harvey Elrod
Travis W. Hardwick
Barney Lovelace

Montgomery County Bar Association

[ N OB {2 2 e
James D. Hawthorne, senior vice president, Trust Depart-
ment, Union Bank and Trust, presents Liberty Bell Scholar-

ship Awards to Robert E. Lee students Dan Seidel and Joan
Martilch.

The Montgomery County Bar Association sponsored its
annual Law Week celebration under the capable leadership
of Tom DeBray. At the annual Law Day Luncheon the
MCBA presented the Liberty Bell Award to Charles While-
hurst of Montgomery. Mr, Whitehurst has been active in
civic and community affairs since he moved to Montgomery
some five years ago. Most recently he served as chairman of
the successful 1983 United Way campaign. He is station
manager of WSFA-TV,

Also, two area high school students were presented Lib-
erty Bell Scholarship Awards. Dan Seidel and Joan Martiich
were each awarded 3500 scholarships from the MCBA and
Union Bank and Trust of Montgomery.

The Law Day Reception honoring the Judiciary was held
May 2, 1984, at the Sheraton Riverfront Station. The recep-
tion was successful with well over 150 members of the bench
and bar in attendance. O

SMITH-ALSOBROOK & ASSOC.
EXPERT WITNESS SERVICES

«Machine guarding

«Traffic accident reconstruction
«Tire consulting

sindustrial accidents
«Construction accidents
«Safely and procedure analysis
Fire & arson investigation

BOBBY D. SMITH, B.S., J.D,, President
P.0O. Box 3064 Opelika, AL 36801 (205) 749-1544

THE WATCH AND JEWELRY REPAIR CENTER
SPECIALIZING IN DIGITAL WATCH REPAIR

= MODERN TIME

2988 MONTGOMERY MALL
MONTGOMERY, AL 36118
205 /281-0342

WATCH BALES - BATTERIES FOR WATCHES & CALCULATORS
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ar “Briefs

Bar examiner elected

Cleophus Thomas, Jr., of Annis-
ton, has been elected to the Board
of Bar Examiners, replacing Mil-
ton C. Davis whose term has ex-
pired. Thomas will serve a four-
year term, examining in the area
of business organizations.

Alabama Acts available,
etec.

The Secretary of State’s Office
has announced that hard-bound
volumes of the Alabama Acts, plus
corresponding House and Senate
Journals for 1983, are available at
a cost of $30 for the entire set of
some eleven volumes. At no addi-
tional charge, replacement vo-
lumes for previous vears of the
Acts or House and Senate Journals
may be requested and will be
available only until the supply 1s
depleted. Checks should be made
payable to the Department of the
Secretary of State and mailed to:

Secretary of State’s Office

Room 105
Montgomery, Alabama 36130

Additionally, through an ar-
rangement with the company
which prints the hard-bound vo-
lumes of the Alabama Acts, law-

vers may subscribe for pamphlet
acts to be made available at a cost
of $70 per calendar year, Pamphlet
acts may be purchased by writing:
Darby Printing Company
Attn: Floyd Henderson

715 W. Whitehall Street, S.W.
Atlanta, Georgia 30310

Heflin receives award

U.S. Senator Howell T. Heflin
(D-Ala.) is one of eight recipients of
the National Center for State
Courts’ 1984 Distinguished Ser-
vice Awards, which recognize out-
standing contributions both to
court administration and to the
Mational Center.

Sen. Heflin 1s a former chief jus-
tice of the Supreme Court of Ala:
bama and a former chairman of
the Conference of Chief Justices. A
strong proponent of federal legisla-
tion toaid the state courts, he
serves as chairman of the Senate
Ethics Committee and is a mem-
ber of the Senate Judiciary Com-
mittee. During his tenure as chief
justice of Alabama, he was a
member of the National Center’s
board of directors and served as its
vice president.

Chief Justice Warren E. Burger,
of the U5, Supreme Court, 15 also
among those receiving the honor.

JOHNSTONE

Johnstone new district
judge

On Monday, May 21, 1984, Gov-
ernor George C. Wallace appointed
Mobile attorney Douglas Inge
Johnstone to complete the unex-
pired term of Mobile District Judge
James Sullivan.

The swearing in ceremony for
the new judge was on Friday, June

Johnstone attended undergradu-
ate school at Rice University and
15 a 1966 graduate of the Tulane
School of Law. Prior to his ap-
pointment, Johnstone was in pri-
vate practice in Mobile.

Two sections formed

The Alabama State Bar has two
new sections, On May 18, the
Board of Bar Commissioners
granted section status to a Family
Law Section and a Bankruptcy
and Commercial Law Section. If
vou wish to become a charter
member of either section, contact
the section chairman before July
31, 1984. Initial dues are $15, pay-
able to the section,

Family Law Section: Sam
Rumore, Jr., P.O. Box 2141, Bir-
mingham, Alabama 35201-2141,

Bankruptcy and Commercial
Law Section: Kobert P. Reynolds,
P.O. Box 2427, Tuscaloosa, Ala-
bama 35403,
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GAMBLE

Gamble named dean

Charles W. Gamble has been
named dean of the University of
Alabama School of Law. The an-
nouncement was made by Univer-
sity of Alabama President Joab
Thomas on April 19,

Gamble, who has served as act-
ing dean of the University of Ala-
bama School of Law for the past
two years, was previously on the
faculty of Samford University's
Cumberland School of Law.

A graduate of Jacksonville State
University, Gamble earned his law
degree at the University of Ala-
bama School of Law in 1968,

We mean business

Avis Rent a Car System, Inc., is
offering Alabama State Bar
members a greater discount on
Avis daily “We Mean Business”
rates. The new discount is 254,
with unlimited free mileage in-
cluded. Bar members also receive a
10% discount on Avis special
weekly rates.

Legislation creates needed
judgeships

Governor George C. Wallace will
appoint ten state court judges
under legislation creating new
judgeships in several counties.

Wallace signed a hill that
creates nine circuit court judge-
ships and one district judgeship on
October 1.

The new judges will serve an in-
itial term beginning on or after
October 1, and will serve until the
next general election in 1986,

The hill created circuit court po-
sitions in Mobile, Baldwin, Laud-
erdale, Pike and Montgomery
counties.

Jefferson County was funded for
four new circuit judgeships — one
in domestic relations and three in
the civil division,

Russell County will get a new
district judge.

& ¥ L] "

Pictured are (left to right) Chief Judge John C.I CGodbold; Mobile attorney

Charles B. Arvendall, Jr., who served as chairman of the Host Commitlee; and
circtil executive Norman E. Zoller at the Eleventh Civcuil fJudicial Conference

held in Mobile in May.

Eleventh circuit meets in
Mobile

The Third Annual Judicial Con-
ference of the Eleventh Judicial
Circuit was held at the Riverview
Flaza Hotel in Mobile on May 6-9,
1984, Members of the Mobile Bar
Association served as hosts for the
conference, The Judicial Confer-
ence, convened pursuant to statu-
tory mandate, seeks to improve the
administration of justice by afford-
ing an opportunity for lawyers and
judges to have informal exchanges
of ideas and experiences that bring
formal information into practical
focus.

Chief Judge John C. Godbold
presented the annual “State of the
Eleventh Circuit” address and
noted that great strides had been
made in processing civil and erim-
inal cases to final adjudication
notwithstanding an ever increas-
ing case load at hoth the district
court and appellate level.

The attendees at the conference
were addressed by both Senator
Howell Heflin and Senator Jere-
miah Denton of Alabama who re-
ported on the current status of leg-
islation pending in congress relat-
ing to the federal judiciary. Su-
preme Court Justice Lewis Powell,
who serves as the circuit justice
for the Eleventh Circuit, summar:
ized recent rulings by the United
States Supreme Court. Educa-
tional topics presented through the
avenue of panel discussions fo-
cused upon discovery use and
abuse and upon the assessment of
attorney’s fees.

On the concluding day of the
conference, lawyer members from
each state met with the circuit,
district and bankruptey judges,
and magistrates from their state.
In the state meeting for Alabama,
the attendees exchanged ideas on
matters of concern to the bench
and bar in Alabama and discussed
means of expediting disposition of
civil and criminal cases.

The Alabama Lawyer
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cAbout Members
cAmong Firms

About Members

Frank H. McFadden, senior vice
president and general counsel of
Blount, Inc., has been elected to the
Board of Directors of the American
Corporate Counsel Association,

Among Firms

The law firm of Huie, Fernam-
bucq & Stewart announces with
pleasure that John S. Civils, Jr.,
and Frank E. Lankford, Jr., have
become members of the firm and
Rebecca L. Shows and Charles H.
Clark, Jr., have become associates of
the firm. Offices are located at Suite
825, First Alabama Bank Building,
Birmingham, Alabama 35203,

The law firm of Johnstone,
Adams, May, Howard and Hill
announces that ]. Jeptha Hill has
withdrawn from the firm and Jo-
seph M. Allen, Jr., and 1. David
Cherniak have joined the firm as
partners. Gregory C. Buffalow has
joined the firm as an associate. The
Mohbile law firm’s name has been
changed to Johnstone, Adams,
Howard, Bailey and Gordon.
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The law firm of Mandell & Boyd
is pleased to announce that John L.
Carroll, formerly legal director of the
Southern Poverty Law Center, has
joined the firm. Offices are located at
25 South Court Street, P.O. Box
4248, Montgomery, Alabama 36103,
Phone 262-1666.

The law firm of Blackburn and
Maloney is pleased to announce that
Gay Blackburn Maloney has be-
come of counsel to the firm and that
Lynn Belt Schuppert has become
associated with the firm. Offices are
located at 802 Bank Street, P.O. Box
1469, Decatur, Alabama 35602,

Powell and Powell takes plea-
sure in announcing that M, Ashley
McKathan has become a member of
the firm. The name of the firm is
now Powell, Powell, Pearson and
McKathan. Offices are at 102 North
Cotton, P.O. Drawer 969, Andalusia,
Alabama 36420,

The members of the firm of
Miller, Hamilton, Snider & Odom
are pleased to announce that Clifford
Foster 111 has become a pariner of
the firm and that Daniel B. Graves
has become associated with the firm.

Offices are located at 254-256 State
Street, Mobile, Alabama 36603,

Joseph E. Walden is pleased to
announce the relocation of his offices
for the practice of law to 127 1st
Street North, P.O. Box 1610, Alabas-
ter, Alabama 35007, Phone 663-0915,

The law firm of Najjar, Najjar,
Boyvd & Pate announces Douglas
L. McWhorter has become a
partner in the firm and the firm
name has been changed to Najjar,
Najjar, Boyd, Pate & McWhor-
ter. Offices are at 2127 Morris
Avenue, Birmingham, Alabama
35203,

The firm of Butler & Royer is
pleased to announce that Peter
Sheffey Joffrion has become asso-
ciated with the firm. Offices are lo-
cated at 108 N, Jefferson Street, P.O.
Box 193, Huntsville, Alabama 35804,

The law firm of Beddow, Fullan
& Vowell is pleased to announce
that Gregory J. McKay has become
associated with the firm. Prior to this
association, he was in private prac-
tice in Birmingham. Offices are lo-
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cated at Ninth Floor, Massey Build-
ing, 2025 3rd Avenue North, Bir-
mingham, Alabama 35203.

The firm of Wood, Minor &
Parnell, P.A., announces its reloca-
tion to 641 South Lawrence Street,
Montgomery, Alabama 36104. The
mailing address is P.O. Box 4189,
Montgomery, Alabama 36103. Phone:
832-4202.

Melton L. (Mel) Alexander is
pleased to announce the relocation of
his office to Suite 1044, Park Place
Tower, 2001 Park Place, Bir-
mingham, Alabama 35203. Phone:
328-7400.

The Birmingham law firm of
Maynard, Cooper, Frierson &
Gale, P.C., is pleased to announce
that Kathleen A. Collier, James
L. Goyer III, A. Inge Selden III,
Lee E. Bains, Jr., Tony G. Miller,
Deborah J. Long, Frank D,
McPhillips, Maibeth J. Porter,
William S. Dodson, Jr,, Laura A,
Woodruff, Walker Percy Bad-
ham 111, David M. Smith, Jarred
0. Taylor 11, J. Michael Savage,
and Arthur J. Sharbel III have be-
come associated with the firm.

Robert R. Kracke, Jack R.
Thompson, Jr., and Tom E. Ellis
are pleased to announce the forma-
tion of a partnership for the general
practice of law under the firm name
of Kracke, Thompson & Ellis. Of-
fices are located at 2220 Highland
Avenue, South, Birmingham, Ala-
bama 35205-2902. Phone 933-2756.

Charles M. Thompson and R.
Stephen Griffis, Attorneys at Law,
join with Timothy P. Brunson,
formerly associated with L. Paul
Kassouf & Company, P.C., in an-
nouncing the formation of Thomp-
son, Griffis & Brunson, P.C., en-
gaged in the practice of law. Offices
are located at 1609 21st Street South,
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Cambridge Row, Birmingham, Ala-
bama 35205-4901. Phone 933-1000.

G. Douglas Jones, formerly as-
sistant U.S. attorney, Northern Dis-
trict of Alabama, takes pleasure in
announcing the opening of his office
for the general practice of law located
at 2200 City Federal Building, Bir-
mingham, Alabama 35203. Phone
328-9000.

Eugene W. Reese and William
F. Addison are pleased to announce
the formation of a partnership for the
general pretice of law under the name
Reese and Addison. Offices are lo-
cated at 132 South Perry Street,
Montgomery, Alabama. Phone
263-0900.

Jack Caddell announces the re-
location of his law office to 116 Lee
Street, N.E,, (P.0. Box 2004), De-
catur, Alabama 35602. Phone
353-1212.

Butler & Sullivan and Hamil-
ton, Butler, Riddick, Tarlton &
Allen, P.A., announce the merger of
their firms and the continued prac-
tice of law as Hamilton, Butler,
Riddick, Tarlton & Sullivan, P.A.
Offices are located at 130 Saint Jo-
seph Street, P.O. Box 1743, Mobile,
Alabama 36633. Phone 432-7517.

Announcements for this
column must be received by
the first day of the month
prior to publication date.
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Can ‘State of the Art’ Evidence
Be Used as a Defense Under
Alabama Extended
Manufacturer’s Liability
Doctrine?

by Craig Olmstead

en year old Jim was driving his

“Rider Go-Kart” m his back

vard when he caught his left
arm in the left rear wheel of the go-cart.
His arm was stretched so as to tear the
muscles, ligaments, soft tissue, and
vessels in his shoulder causing severe
and permanent damage. The only thing
that can be done medically for Jim is to
amputate his left arm from the shoulder
down,

Suit was filed against Rider Com-
pany under the Alabama Extended
Manufacturer's Liability Doctrine
(AEMLD) alleging that the go-cart was
defective and that the defect was the
proximate cause of Jim's injuries.

Rider Company may be able to broad-
side the defect allegation by proving
that at the time the go-cart was de-
signed, it was as safe as technology

would permit. This argument, known
as the ‘State of the Art’ defense, has the
presumption that if the product, here
the go-cart, is designed within the "State
of the Art’, the manufacturer should be
absolved of liability.

It is the focus of this paper to deter-
mine whether Rider Company can in-
troduce 'State of the Art” evidence 1o
act as a complete defense 1o Jim's pro-
duct liability suit or whether this evi-
dence would be just another factor for
the jury toconsider in assessing liability.

‘State of the Art’ Evidence

A brief survey of jurisdictions which
admit ‘State of the Art’ evidence indi-
cate that there is no uniform definition
for "State of the Art".! The evidence
receives confusing and inconsistent
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Craig D. Olmslead, a thivd-year student al the
Cumberland School of Law, is a winner of The Ala-
bama Lawyer 1984 Legal Writing Contest, He is a
memberof the American Journal of Trial Advocacy
and a law clerk for the Birmingham law firm of
Bowlowkes & Ogleshy,

treatment in that the defendant manu-
facturer will attempt 1o introduce
whatever standards he can present Lo
prove what the “State of the Art s for
his case, The major examples are n-
dustry standards?, current custom,’
feasibility,' government standards, and
technological capabilities.”

Because of the confusion, some legal
wrilers have suggested that a more
precise meamng be adopted that s
readily understandable to lawvers,
judges and lay people alike. The sug-
gested meaning of "State of the Art’
evidence is "the level of pertinent scien-
tilic and techmeal knowledge existing
at the time the product was designed
and manufactured.”

The idea behind this definition is
that if the manufacturer presents evi-
dence which would show that at the
time he designed the product, he incor-
porated the known existing technology
and the latest in salety innovations, he
should not be held accountable for an
injury which could not be prevented by
design. The thrust of admitting the ev-
idence is not o show that due care was
used in the design but as proof that the
product was simply not defective within
the existing knowledge.

The key element of the suggested de-
fimition is the existing knowledee at the
time of design. If Jim's lawyer cannot
provide a known alternative to the go-
cart design which Rider could have
used instead of the one it chose, then
Rider coud prevail. On the other hand,
if the lawyer provided an allernative
design that was not part of the gener-
ally understood technical knowledge
when Rider designed the go-cart, it
would be unfair to hold Rider responsi-
ble for not using the technology since il
would require Rider 1o use knowledge
not vel in existence,

This rather awkward result was
reached in Boalland of Houston v. Bai-
lev.® In Boalland the Texas Supreme
Court held the defendant manulaciurer
of a boat liable for the wrongful death of
the driver who had fallen oul of the
boat and was killed by the propeller
when it struck his head. The court was
persuaded by the plaintiff that a simple
kill switch would have prevented the
accident even though the defendant
argued that at the time the boat was
manufactured kill switches were not
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Mr. Craig D. Olmstead
Cumberland School of Law
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“Can ‘State of the Art’ Evidence
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Mr. Walter G. Ward
University of Alabama School of Law
for
“Alabama Fictitious Defendant Practice:
A s

made or sold for boats. The court did
not accept the ‘State of the Art’ evi-
dence as a defense since Texas is a
strict liability jurisdiction and the evi-
dence went to the argument of the ma-
nufacturer’s due care, which is irrele-
vant in strict liability. By its holding,
the Texas Supreme Court requires
manufacturers to be one step ahead of
existing knowledge. What this reason-
ing translates into is that in Texas
strict liability 1s absolute liability and a
manufacturer becomes an insurer of
his product.

The Alabama Supreme Court, in its
judicial legislation of products liability
law, has stopped cold the Texas inter-
pretation of strict liability for Alabama
manufacturers,

Alabama Extended
Manufacturer’s Liability
Daoctrine

Prior to 1976, the law in Alabama for
defective products followed MacPher-
son v, Buick Motor Co.” In Mac Pherson
the *manufacturers lability doctrine”
placed liability on either “the negligent
manufacture of the article or negli-
gence on selling it.”" In 1976 the Ala-
bama Supreme Court in Casrell v. Allec
Ind., Inc. "’ and Atkins v. American Mo-
tors Co., ' extended the doctrine to in-
clude “not only the manufacturer, but
also the supplier and the seller.”"" The
new doctrine was relabeled the Ala-
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bama Extended Manufacturers Liabil-
ity Doctrine.! In this new doctrine,
Alabama adopts Section 402(A) of the
Restatemeni 2d of Torts but retains the
element of fault.™ The result of this
hybrid doctrine is something like Res
ipsa loguiter with shifting burdens of
proof.

The plaintiff no longer has the initial
burden of proving the manufacturer
failed to use due care in the design and
manufacture of a product. If the plain-
iff establishes that (1) he suffered in-
jury or damages . . . by one who sells a
product in a defective condition . . . and
(a) the seller is engaged in the business
of selling such a product and (b} the
product reaches the consumer without
substantial change in the condition in
which it was sold,”" then the plaintiff
has proven a prima facia case."" The

court made it clear that the approval of
section 402(A) language “is not the eq-
uivalent of adoption in toto of the Rest-
atement concept of strict liability in
products lability cases.” ™ By expressly
reserving the element of fault which is
alien to strict liability, the court pre-
vents the AEMLD from becoming abso-
lute lahility.

Under the old “manufacturers liabil-
ity doctrine,” the burden of proof origi-
nated with the plaintiff who had to
show that the manufacturer did not
use due care in its product design. De-
ciding that this burden was too diffi-
cult, the court shifts the burden to the
manufaciurer by using the Section
402(A) language, but instead of focus-
ing on the manufacturer's performance,
the emphasis is on the product’s per-
formance." If the focus then is on the

Leasin
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is a winner.
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product’s performance, the 'State of
the Art evidence would appear to be an
appropriate defense if the design of the
product were as safe as lechnology
would permit.

‘State of the Art’ Evidence
as a Defense Under AEMLD

Todetermine if 'State of the Art evi-
dence would be a workable defense
under the AEMLD we need to examine
what a defective design is. InJim's suit,
meeting the requirements to establish
a prima facia case does not entirely re-
move his burden of proof. Jim will need
to be prepared to prove that the go-cart
was defectively designed. Under the
AEMLI), a “defect is that which rend-
ers a product unreasonably dangerous,
i.e., not fit for its intended purpose.”™

Jim could logically point out that
Rider Company knew the go-cart was
intended not for adults but fur children
to ride in; that the go-cart would be
ridden off the road subject to bumps
and objects not found on smoeoth surfa-
ces, that because of these bumps a
child’s arm could be knocked back soas
to be caught in the wheels of the go-
cart, and because the possibility of this
tvpe accident exists, Rider Company
should have designed the go-cart in
such a way so as 1o protect children
from this injury.

If *State of the Art’ evidence is based
on industry standards, Jim could pre-
vail if he {inds another go-cart manu-
facturer who was aware of this danger
and designed his go-cart with safety
features. Just such evidence has been
allowed in several Alabama cases.”!

In Caterpiflar Tractar Co. v. Ford, =
the Alabama Supreme Court concluded
that a “manufacturer of unreasonably
dangerous and defective products can-
not escape hiability for injury resulting
therefrom if standards in the industry
dictated the inclusion of some protec-
tion against injuries likely o occur
while using products for their intended
purpose.”™ With Calerpillar as well as
the other cases, the court relied on in-
dustry standards since at the time of
the caterpillar tractor design there ex-
isted devices that could have prevented
the injury in the case.”! But suppose at
the time the tractor, or in our case the
go-cart, was designed there was no
other manufacturer of similar products
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that included safety features that would
prevent these injuries, Il industry
standards were the basis of “State of
the Art’ evidence, then the manufac-
turer could be absolved of liability. This
would not be a satisfactory conclusion,
especially il there is technology that
existed at the time of design that would
have included the necessary safety
features.

Jim would be in a better position if he
could maintain that the "State of the
Art’ is based on technology although
this argument could fail if the technol-
oy 15 untested.” On the defense side,
the technology-based definition of *State
of the Art' may be more advantageous
as well. If Rider Company can prove
that at the time it designed the go-cart
there did not exist any knowledge of
technology that would provide protec-
tion for preventing a child's arm from

getting caught in the wheels of the go-
cart, it would lessen the element of
fault. If this is true, then with AEMLD
the products performance 15 as good as
it can be with its design.

Rider Company could also take an-
other tact using the 'State of the Art’
evidence based on technology to win
the suit. It can be argued that Jim's
inmjury was not due to a design defect
per se but that a go-cart is soinherently
dangerous that it is unavoidably un-
safe. In Comment ] of Section 402(A) 1
is expressed that the manufacturer
would have a duty to warn a user of its
product if the manufacturer has knowl-
edge, or by “application of reasonably
developed human skill and foresight
should have knowledge . . "™ of the
inherent dangers. If technology based
‘State of the Art’ evidence is the stand-
ard, then Rider Company could point

. T
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out that even with the knowledge and
technology available to them, they
cannot make the go-cart safe enough to
prevent injuries. Since Comment | is
persuasive to Section 402(A), the 'State
of the Art’ evidence could be available
under AEMLD assuming Rider did
make the necessary warnings.

Use of ‘State of the Art’
Evidence in Alabama

It can only be guessed at as lo
whether Alabama will accept “State of
the Art’ evidence as a defense or merely
another form of evidence to be used by
the jury. The Alabama Supreme Court
did catalogue three affirmative defenses
available toa defendant manufacturer.®
*State of the Art' was not one of them,

but there is nothing in the cases which
indicates that these three defenses are
exclusive,

There is some indication that the
‘State of the Art’ defense could be per-
mitted in the Casrell™ case. There the
court remarked that “the defendant
may affirmatively show that it did not
contribute to the defective condition,™
but it was not established that this
would operate as a complete defense. It
is more likely that Alabama would fol-
low ather jurisdictions which hold *State
of the Art’ evidence i3 not conclusive
and is simply another factor for the
jury’s consideration.™ O

®1984, The American Journal of Trial Advocacy, Cumberland
School of Law of Samlord University. Birmingham. Alabams
JR2E0, A rights reserved
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Alabama
Real
Estate

Handbook

FOURTH EDITION

by Robert L. McCurley, Jr.
and Penny A. Davis

Alabama Real Estate Hand-
book is the classic, ready refer-
ence to laws and forms pertain-
ing to real estate. This new

Fourth Edition is completely up-

to-date, encompassing changes
in the Probate Code and many
landmark real property deci-
sions,

This practical reference is con-
veniently divided into two sec-
tions to facilitate research. The

first section is a complete, index-

ed digest of statutes and cases
on virtually every real estate
topic. The second section con-

tains approximately 300 pages of

useful forms.
E55.00

Appx. 500 pages,
hardbound

i@ 1984

—THE

MICHIE e

PUBLISHERS OF THE
CODE OF ALABAMA

for customer service contact:
JAMES R. SHROYER
P.O. Box 717
Pelham, Alabama 35124
(205) 326-9899

*plus shipping, handling and
sales tax where applicable
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Meet Our New Commissioners

OGER H. BED-
FORD, SR., com-
missioner for the

34th Judicial Circuit, was
born on February 17, 1933,
in Franklin County, Ala-
bama. Commissioner Bed-
ford received a B.A. from
=T the University of Alabama
— and LL.B. from the Univer-
sity of Alabama School of
Law in 1963. He is senior partner in the Russellville
law firm of Bedford, Bedford & Rogers, P.C. Commis-
sioner Bedford served six vears as judge of the Inter-
mediate Court of Franklin County and is, also, a past
president of the Franklin County Bar Association.

J. COLEMAN, com:-

missioner for the 8th

udicial Circuit, was
bornin Huntsville, Alabama
on January 22, 1928. Heisa
graduate of Auburn Univer-
sity, received his LL.B. from
the University of Alabama
School of Law in 1953 and
was admitted to the Ala-
bama State Bar that same
vear. He has practiced privately in Decatur since his
admission to the bar, serving as president of the
Morgan County Bar Association in 1958, Commis-
sioner Coleman is married to the former Shirley
Braswell of Decatur and they have two children —
Brian and Melissa.

DWARD W. BOS-
WELL, commission-
er for the 33rd Judi-

cial Circuit, was born on
November 2, 1921, in Hart-
ford, Alabama. He attended
college and law school at the
University of Alabama and
was admitted to the Ala-
bama Bar in 1947. A resi-
dent of Geneva, Commis-
sioner Boswell is a past president of the Geneva
County Bar Association and has previously repres-
ented the 33rd Judicial Circuit on the Board of Bar
Commissioners (1960-1963 and 1975-1981). He has
served thirty-six years as district attorney. Commis-
sioner Boswell is married to the former Gretchen
McEachern of Geneva County, and they have four
children — Edward W. Boswell, Jr., Anita, Daniel,
and Alice Ann.

" ‘Q“ﬁ OBERT M. HILL,
JR., commissioner for
the 11th Judicial

Circuit, was born in Flor-

ence, Alabama on April 16,

1932. He is a graduate of the

University of Alabama and

received his LL.B. from the

University of Alabama

School of Law in 1959,

Commissioner Hill served

in the Alabama House of Representatives from 1966-

1978, and received the Alabama State Bar Award of

Meritin 1975. Heis a partner in the Florence law firm

of Hill and Young and is serving as the 1983-84 presi-

dent of the Lauderdale County Bar Association.

Commissioner Hill is married to the former Patsy

Graydon of Montgomery and they have one daughter,

Alicia Michelle.

f 4TS,

Sulv 1984




ommissioners reelected to the Alabama State Bar Board of Commissioners to serve

additional three-year terms include: Harold Albritton of Andalusia, representing the

22nd Circuit; Broox G. Garrett of Brewton, representing the 21st Circuit; Ben H.
Harris, Jr., of Mobile, representing the 13th Circuit; Oliver P. Head of Columbiana,
representing the 18th Circuit; Gary C. Huckaby of Huntsville, representing the 23rd Circuit;
and Gorman R. Jones of Sheffield, representing the 31st Circuit.

OHN HOLLIS JACK-
SON, JR., commissioner
for the 19th Judicial
ircuit, was born in Mont-
gomery, Alabama, on August
21,1941, Commissioner Jack-
son is a 1963 graduate of the
University of Alabama and
: a 1966 graduate of the Uni-
~i~ versity of Alabama School
of Law. He was admitied to
the Alabama State Bar in 1966. Upon discharge from
the United States Army he began the private practice
of law in Clanton and has practiced there since. He is
married to the former Eebecca Mullins of Clanton
and they have one son, John Hollis Jackson 1L

———

INDELL C.
OWENS, com-
missioner for the

35th Judicial Circuit, was
born in Repton, Alabama on
November 9, 1922. Com-
missioner Owens received
his LL.B. from the Univer-
sity of Alabama School of
Law in 1948 and was admit-
ted to the Alabama State
Bar in 1948. He has practiced law in Monroeville,
Alabama continuously since that time. Commissioner
Owens is a former mayor of Monroeville, 1s chairman
of the Board of Directors of United Bank of Frisco
City, and is the county attorney for Monroe County.
He is married to the former Ramona Westbrook of
Collins, Mississippi, and they have two children —
George Marion and Lynn,

L. MARTIN, com-
missioner for the
36th Judicial Circuit,

was born in Courtland,
Alabamaon January 2, 1951.
Commissioner Martin is a
1973 honor graduate of the
University of the South at
Sewanee, Tennessee. He re-
ceived his].D. from the Uni-
versity of Alabama School
of Law in 1977, Upon his admission to the Alabama
Bar in the same yvear, he began a general practice in
Moulton, Alabama that has continued to the present.
Commissioner Martin is a past president of the Law-
rence County Bar Association.

J. MCPHERSON,
commissioner for the
30th Judicial Circuit,

was bornon August 18, 1935
in Oneonta, Alabama. He is
a graduate of Lincoln Me-
morial University and re-
ceived his J.D. from the
Cumberland School of Law
in 1968. He has been a sole
practitioner and engaged in
the general practice of law since his admittance to the
Bar in 1969. Commissioner McPherson is a past
president of the Blount County Bar Association. He is
married to the former Jane Landers of Alexander
City, and they have three children — Melinda, Jana
and Scoti.

The Alabama Lawyver

207




Committee
Volunteerism

Overwhelming

by

Mary Lyn Pike

Annual Meeting Highlights

esponse to the 1984-85 commit-

tee preference questionnaire

shows that interest in the work
of pur bar remains at a high level. To
sustain the momentum, President-elect
Byars has invited all 1984-85 commit-
tee appointees to a "kickofl™ breakfast
on Friday, July 13, during the bar's an-
nual meeting in Mobile. There, each
committee will have the opportunity to
begin organizing its work for the vear,
Additionally, President-elect Byarsand
the Committee on Local Bar Activ-
ities and Services have invited the
presidents and presidents-elect of Ala-
bama'’s local bars to a special meeting
s0 that they can be recognized and the
State Bar can begin to work more
closely with them.

On the same day, the Prepaid Le-
gal Services Committee will spon-
sor a workshop featuring Alec M.
Schwartz, execative director of the
American Prepaid Legal Services Insti-
tute, He will provide basic technical in-
formation to lawyers on the establish-
ment of prepaid legal services plans.
New legislation allowing the market-
ing of such plans makes it important
for Alabama's attorneys to take advan-
tage of the opportunity to hear an ex-
pert. The workshopis free to those who
register for the Annual Meeting and
participants may earn up to 3.0 CLE
credits. A prepaid legal services man-
ual will be available at a cost of $10.

Also on Friday the 13th, the new
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Bankruptcy and Commercial Law Sec-
tion, founded by members of the Bank-
ruptcy Law and Federal Bank-
ruptcy Courts Liaison Committees,
will present a program entitled “Stay-
ing Alive in Bankruptey Court — Prac-
tical Bankruptey Issues.” Topics will
include: bankruptcy litigation, Alfred
S, Lurey, Atlanta; keeping the business
going in Chapter 11, Joel P. Kay, Hous-
ton; making the choice between Chap-
ter 13 and Chapter 7, Judge L. Chandler
Watson, U.5. Bankruptey Court, N.1D.
of Alabama; and a legislative update,
Lawrence B. Voit, Mobile. CLE credits:
22,

Bar members are invited to the first
meeting of the new Family Law Sec-
tion, on Friday, July 13 in Mobile. A
presentation entitled “Current Hot
Spots in Domestic Relations Law in

']

fere Beasley makes report for the Task
Force to Study Lawyer Political Action
Commitiees al the May meeting of the
Board of Commissioners.

Alabama — Child Custody, Children’s
Rights, Attorneys’ Fees,” will be made
by Judge Richard L. Holmes, Alabama
Court of Civil Appeals; Judge W.C.
Zanaty, Tenth Judicial Circuit; Al J.
Seale, Mobile; and Stephen R. Arnold,
Birmingham. CLE credits: 1.5.

Focus on the Profession

President Hairston recently appointed
the Committee on Governance of
the Alabama State Bar. Under the
leadership of chairman Gary C. Huck-
aby of Huntsville and vice chairman
John F. Proctor of Scotisboro, the com-
miltee is charged with beginning an
immediate study of the size and make-
up of the Board of Bar Commissioners,
possible reapportionment of the Board,
nomination of lawyers to stand for elec-
tion as president-elect, and the proce-
dure used to elect the president-elect.
The committee will consider the work
of its predecessor in 1976 and the expe-
riences of other unified bars in the area
of self-government.

On the recommendation of the Com-
mittee on Legal Education and
Admission to the Bar, the Board of
Bar Commissioners recently authorized
a survey on law school curricula and
other matters related Lo the quality of
legal education in Alabama. A repre-
sentative sample of bar members will
be surveved in the near [uture.

The Board of Bar Commissioners re-
cently approved three recommendations
made by the Task Force to Evaluate
the Lawver Explosion:

(1) That the bar shall be surveved a
least as often as every five vears, in
the same fashion as the 1978 * Demao-
graphic Survey of Alabama Law-
vers,” and the results of this survey
shall be disseminated to the law
schools, undergraduate colleges in
Alabama, guidance and career coun-
selors in the colleges and high
schools, other interested individ-
uals, and the news media;

12

That the bar shall survey examinees
at the time of their bar examination
as to therr prospective employment,
nature of employment, desirability of
employment obtained Lo that sought,
compensation, and other pertinent
factors that may be determined de-
sirable in this area, and the results
shall be provided to the law schools
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and interested committees or members

of the bar; and
{(3) That all members of the bar shall be
informed concerning the “lawyer ex-
plosion” and encouraged o discuss
the subject with prospective law stu-
dents, either individually or in groups,
as well as with their parents and
others interested in their education.

—

Recommendations as to a lateral place-
ment bureau for experienced attorneys
and assistance to members who have
inadequate incomes were referred to
the Finance Committee.

The Committee on Local Bar
Activities and Services is preparing
to implement a lawyer-to-lawyer pro-
gram statewide. New lawyers will be
able to call on more experienced law-
yers for help with ethical and other
practical problems. The target date for
implementation of the program is Oc-
tober 1. Interested persons should com-
plete and return the form accompany-
ing this article.

The Task Force to Study Law-
yer Political Action Committees
made its report to the Board of Bar
Commissioners on May 18 in Montgo-
mery. It reported that it had studied the
experiences of other state bars that had
implemented such committees. The task
force formed the opinion that the ener-
gies, time and money associated with a
law PAC would be better utilized in
areas such as public relations and
prevention of the unauthorized prac-
tice of law. The Board accepted the re-
port and discharged the task force,
President Hairston expressed his ap-
preciation to chairman Richard H. Gill
and members of the task force.

The Committee on Lawyer Pub-
lic Relations, Information and
Media Relations presented the fol-
lowing resolution to the Board of Bar
Commissioners on May 18:

RESOLVED, that public notices of
disharment, censure, eic., published
in the newspapers of this state, have
a negative effect on the public rela-
tions and public image of the Barasa
whole. Alternatives should be explored
such as publication only in The Ala-
bama Lawyer.

After some discussion, the Board re-

ferred the resolution to the Permanent
Code Commission, the group charged

The Alabama Lawyer

with studying proposed changes in the
Code of Professional Responsibility and
Rules of Disciplinary Enforcement.
Comments on the resolution may be
addressed to the chairman of the
Commission, Hugh A. Nash, P.O. Box
580, Oneonta, Alabama 35121,

Persons interested in improving the
image of Alabama’s lawyers have an
important opportunity to do so. Volun-
teers for the newly established “Speak-
ers Bureau” can make a difference by
appearing before civic organizations,
schools, churches, and other interested
groups. You may offer yoursell as a
volunteer by completing the Speaker's
Bureau application found in this issue
of The Alabama Lawyer,

Public Service

The Task Force on Legal Servi-
ces to the Poor recently made several
recommendations to the Board of Bar
Commissioners regarding increased

communication and consultation be-
tween members of the private bar and
the Legal Services Corporation of Ala-
bama. It also reported making applica-
tion for an American Bar Association
grant to increase private bar involve-
ment in the delivery of legal services to
the poor. The Board accepted the report
and the results of these efforts will be
reported at a later date.

As a public service, the Committee
on Legal Services to the Elderly
recently prepared six press releases on
legal concerns of older citizens. The ar-
ticles were written by committee mem-
bers Anne Mitchell and Clayton Davis
and dealt with Social Security and
S.5.1 eligibility, Medicare and health
insurance benefits, retirement plan op-
tions, preparation of wills, property
ownership, and powers of attorney.
They were distributed to one hundred
and fifty newspapers statewide for pub-
lication during “Older Americans’
Month™ in May. (m}




cle opportunities

12 thursday

UPDATE 'B4: A GENERAL PRACTICE
SEMINAR

Riverview Flaza, Mobile

Sponsored by: Young Lawyers Section,
Alabama State Bar

Credits: 6.9 Cost: Included in convention

registration fee
For Information: (205) 269-1515

13 friday

ALABAMA PRACTICE AND PROCEDURE:
ANNUAL UPDATE
Riverview Plaza. Mobile
Sponsored by: Practice and Procedure
Section, Alabama State Bar
Credits: 1.8
For Infarmation: (205) 269-1515

CURRENT "HOT SPOTS" IN DOMESTIC
RELATIONS LAW IN ALABAMA
Riverview Flaza, Mobile
Sponsored by: Family Law Section,
Alabama State Bar
Credits: 1.5
For Information: (205) 2659-1515

CURRENT ISSUES IN BANKING: THE FDIC,
FEDERAL RESERVE. AND
COMPTROLLER OF THE CURRENCY

Riverview Plaza, Mohile

Sponsoned by: Corporation, Banking and

Business Law Section,
Alabama State Bar
Credits: 1.4
For Information: (205) 269-1515

GAS MARKET PROBLEMS; RECENT
ALABAMA DIL AND GAS DECISIONS
Riverview Flaza, Mobile
Sponsared by: Oll, Gas and Mineral Law
Section, Alabama State Bar
Credits; 1.4
For Information: (205) 268-1515

HAZARDOUS WASTE LITIGATION

Riverview Flaza, Mobile

Sponsored by: Environmental Law Section,
Alabama State Bar

Credits: 1.6

For Information: (205) 268-1515
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NLRBE v. BILDISCO: THE EMPLOYER'S
RIGHT TO REJECT UNION CONTRACTS
UNDER THE FEDERAL BANKRUPTCY
CODE

Riverview Plaza, Mobile

Sponsored by: Labor Law Section,

Alabama State Bar

Credits: 1.2

For Infoarmation: { 205) 269-1515

PRACTICE UNDER THE NEW ALABAMA
PROBATE CODE
Riverview Plaza, Mobile
Sponsored by: Labor Law Section,
Alabama State Bar
Credits: 1.2
For Information: (205) 268-1515

RECENT DEVELOPMENTS IN
ADMINISTRATIVE LAW
Riverview Plaza, Mobile
Sponsored by: Administrative Law Section.
Alabama State Bar
Credits: 1.5
For Information: (205) 263-1515

STAYING ALIVE IN BANKRUPTCY COURT

Riverview Flaza, Mobile

Sponsored by: Bankruptoy and Commercial
Law Section, Alabama
State Bar

Credits; 2.2
For Information: (205) 269-1515

19 thursday

INCOME TAX SHIFTING TECHNIQUES

County Courthouse, Montgomery

Sponsored by: Montgomeny County Bar
Association

Credits: 1.0 Cost: nong

Far Information: (205) 265-4793

27 friday

EMPLOYMENT TERMINATION
LITIGATION

First Alabama Bank. Birmingham

Sponsored by: Birmingharn Bar Association

Credits; 3.2 Cost: 520/ members;

$30/nonmembers
For Information: (205) 251-8006

27-august 4

ANNUAL MEETING

Fairmont Hotel, New Orieans

Sponsared by: National Bar Association

Credits: 120 Cost: 5150/members;
5200/nonmembers

For Information: {202) 797-8002

&
t\"‘

PV 4

COASTAL ZONE REGULATION IN
ALABAMA
Dauphin Island Sea Lab
Sponsored by: Marine Environrmental
Sciences Consortium
Credits: 4.4 Cost: S65
For Information: (205) 556-1451

RECENT DEVELOPMENTS IN THE LAW
Museurn of Natural History, Anniston
Sponsored by: ABICLE

Credits: 7.3  Cost: S65

For Information: (205) 348-6230

TRIAL ADVOCACY

L4 Law Center, Tuscaloosa
Sponsored by: ABICLE

For Information: (205) 348-6230

DOMESTIC RELATIONS

County Courthouse, Montgomeny

Sponsored by: Montgomery County Bar
Association

Credits: 20 Cost: none

For Information: (205) 265-4793

ESTATE PLANNING
Riverview Plaza, Mobile
Sponsored by: Mobile Bar Association

Credits: 7.0
For Information: (205) 433-9750
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SUMMER SEMINAR
Sandestin
Sponsored by: Alabama Tnal Lawyers
Association
For Information: (205) 262-4974

A
[l
Lind

ALABAMA CRIMINAL DEFENSE SEMINAR
Mountainbrook Sheraton, Birmingham
Sponsored by: Alabama Criminal Defense
Lawyers Association
Credits; 10.0  Cost: 575/members;
5100/ nonmembers
For Information: (205) 264-0286

271 monday

BASICS OF TAX SHELTERING

Birmingham Hiltan

Sponsored by: Alabama Society of Certified
Public Accountants

Credits: 80 Cost: 5100

For Information: 1-800-227-1711

Ll SR ] w»
Al =
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MEDICAL EVIDENCE FOR LAWYERS
Mew York Hilton, New York City
Sponsored by: Practising Law Institute
Cost: 5250

For Information: (212) 7655700

g = ol

b L J )

ESTATE AND GIFT TAXATION

Quality Inn. Mobile

Sponsored by: Alabama Society of Certified
Public Accountants

Credits: 16.0 Cost: 5170

For Information: 1-800-227-1711

= Wedanesaay

PROCEDURE AND PRACTICE BEFORE
THE IRS

Governor's House, Montgomery

Sponsored by: Alabarma Society of Certified

Public Accountants
Credits: 8.0  Cost: $90
For Information: 1-800-227-1711

The Alabawa Lawyver
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LEMON LAW LITIGATION

County Courthouse, Mantgomery

Sponsored by: Montgomeny County Bar
Association

Credits: 1.0 Cost; none

For Information: (205) 265-47493

INSURANCE

Mobile

Sponsored by: ABICLE

Credits: 6.9 Cost: 565

For Information: (205) 348-6230

18P )

BASIC CONCEPTS IN ESTATE PLANNING

Joe Wheeler State Park. Florence

Sponsored by: Alabarma Society of Certified
Public Accountants

Credits: 8.0 Cost: 590

For Information: 1-800-227-1711

INSLIRANCE

Montgomeny

Sponsored by: ABICLE
Credits: 6.9 Cost: 565

For Information: (205) 348-6230

| Z-14
TULANE TAX INSTITUTE
Hilton Hotel, New Orleans
Sponsored by: Tulane University School
of Law
Cost: $275
For Information: (504) B65-5939

1.3 Thursaay
INSURANCE
Huntsvilla
Sponsored by: ABICLE
Credits; 69 Cost; 565

For Information: (205) 348-6230

~
13-14
ADVANCED ESTATE AND GIFT TAXATION
Quality Inn, Mobile
Sponsored by: Alabama Society of Certified
Public Accountants
Credits; 16.0 Cost; $170
For Information: 1-B00-227-1711

14 friday

INSURANCE
Birmingham-Jefferson Civic Center
Sponsared by: ABICLE
Credits: 6.9 Cost: 565

For Information: (205) 348-6230

19-21
PLANNING, ZONING AND EMINENT
DOMAIN
Doubletres Inn, Dallas
Sponsored by: Southwestern Legal
Foundation
For Information: (214} 630-2377

21 friday

PURCHASE, SALE OR LIQUIDATION OF
A CORPORATE BUSINESS

Huntsville Hilton

Sponsored by: Alabama Society of Certified

Public Accountants
Credits: 8.0 Cost: 80
For Information: 1-800-227-1711

COLLECTIONS
Birmingham-Jefferson Civic Center
Sponsared by: ABICLE

Credits: 6.3 Cost: 65

For Information: (205) 348-6230

26 wednesday

TAX PROBLEMS OF INDIVIDUALS

Auburn Motor Lodge

Sponsored by: Alabama Society of Certified
Public Accountants

Credits: 8.0 Cast: $110

For Information: 1-800-227-1711

27-28
USING TRUSTS IN INCOME AND

ESTATE PLANNING
Covernors House, Montgomery
Sponscred by Alabama Society of Certified

Public Accountants

Credits: 16.0. Cost: 3160
For Information: 1-BO0-227-1711
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CLE
“News

by Mary Lyn Pike
Staff Director, MCLE Commission

CLE Compliance: 1983...

s reported in the May issue of
this journal, mandatory con-
inuing legal education was

endorsed by seventy-six percent of those
responding to the recent survey or-
dered by the Supreme Court of Ala-
bama. Bar members not only voted —
more than ninety-nine percent of them
voluntarily complied with the continu-
ing education requirement in 1983,
Only fifty-five individuals were certi-
fied to the Disciplinary Commission
for noncompliance. Twenty-five of
those reported compliance upon receiv-
ing notice of the certification.

...And 1984

Now 15 the time to make sure that
continuing education credits will be
earned and reported by December 31,
1984. The calendar of CLE opportuni-
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ties included in this issue lists thirty-
two programs being conducted in Ala-
bama during July, August, and Sep-
tember. The MCLE Commission is
notified of additional seminars on a
daily basis, and its staff is pleased to
share this information with bar mem-
bers. Call (205) 269-1515 for assistance.

The six primary compliance prob-
lems encountered over the last two
vears are as follows:

(1) Failure to report on time (by
December 31);
(2) Reporting of unaccredited ac-
tivities;
{(3) Failure to identify programs
completely;
(4) Claiming too many credits for
an activity;
(5) Mathematical errors; and
(6) Mlegibility,
Muost of these problems could be avoided
by careful attention to the Rules for
Mandatory Continuing Legal Educa-
tion, diligent record-keeping, and by
following a rule of thumb: when in

doubt, call the MCLE Commission
office.

Obtaining accreditation of courses
that are not presumptively approved is
not difficult. Simply call or write tothe
MCLE Commission staff at least one
month in advance of the program. An
application will be forwarded to the
sponsoring organization and you will
receive copies of all correspondence be-
tween the staff and the organization.
When the organization has submitted
the required information, a decision as
to accreditation will be made and you
will receive notice of it for your records.

Let Your Secretary Assist You

On a recent visit with the Alabama
Association of Legal Secretaries, this
writer found its members most eager
for information on mandatory continu-
ing legal education. A handbook pre-
pared for the meeting is available with-
out charge and upon request by writing:

MCLE Commission
Alabama State Bar

P.0O. Box 671
Montgomery, AL 36101

We'd be pleased to supply one for each
secretary in your office.

Scruggs Resigns, Hartley and
Adams Elected

Bar Commissioner William D.
Scruggs, Jr., of Fort Payne recently re-
signed as chairman of the MCLE
Commission. After six years of CLE
service, he is shifting his focus to ser-
vice on the Court of the Judiciary and is
continuing as chairman of the Supreme
Court Liaison Committee. At its meet-
ing on May 18, 1984, the Board of Bar
Commissioners approved the elevation
of vice chairman P. Richard Hartley of
Greenville to the chairmanship of the
MCLE Commission. Additionally, the
Board elected Commissioner Phillip E.
Adams, Jr., of Opelika to fill the va-
cancy created by the resignation. Bar
members in the Thirty-Seventh and
surrounding judicial circuits should
feel free tocall on Commissioner Adams
for advice and assistance in meeting
continuing education requirements. O
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he 1983-84 Bar vear is rapidly
drawing to an end; however,
this part of the year is one of

the busiest times for the Young Law-
vers Section of the Alabama State Bar.
Many projects culminate at this time
of the vear after having been worked
on all of the rest of the year. [ think
that it would be appropriate to bring
you up todate and give a final report on
several projects.

These projects involve three major
seminars sponsored, coordinated, and
presented by the YLS, First, the Basic
Legal Skills — Bridge the Gap Seminar
was held on March 30, 1984. Carol
Smith's YLS Continuing Legal Educa-
tion Committee put on this seminar,
and over 105 lawyers attended. As pre-
viously discussed in this space, the top-
ics covered a broad range of areas es-
sential to the young lawvers. Eighty of
those attending who completed eval-
uations of the seminar responded that
the seminar was of either "consider-
able" or “great” assistance to them.
This is exactly the kind of seminar
that the YLS wants to present.

Second, the Conference of Profes-
sions directed by Eandy Reaves was
held April 6 and 7 at the Holiday Innin
Gulf Shores. This seminar, too, was
well attended and had representatives
from nine of the regulated professions
herein Alabama. The responses loeva-
luations of this seminar also reflected

The Alabama Lawver

“Young
“Lawyer’s
Section

that it was an excellent presentation of
the topics. This vear's focus of the se-
minar was on the investigative aspects
of administrative law. It is noteworthy
to mention that investigators, attor-
neys, and professional staff persons
from these regulated professions at-
tended this conference.

Third, the annual seminar on the
Gulf was held in Sandestin on May
17-19. This year's seminar was the
largest ever held with over 182 regis-
tered attendees. This substantive se-
minar was well attended and enthusi-
astically received. The Seafood Buffet
was served to over 380 persons, and a
large number stayed to dance to the
"beach music” that was presented af-
terwards. The success of this seminar
was due to the efforts of Charlie Mixon
and Caine O'Rear. They did an excel-
lent job.

Finally, the second Bar Admissions
Ceremony sponsored by the YLS was
conducted on May 22. Over one hundred
new lawyers were admitted to the Ala-
bama Bar Association. The highlight
of the ceremony was the luncheon ad-
dress given by the Honorable Richard
L. Jones, associate justice of the Ala-
bama Supreme Court. Justice Jones re-
lated many lawyer-related jokes, sto-
ries, and illustrations directed to show-
ing that lawvyers are better profession-
alsif they can laugh at themselves and
at the amusing things that happen in

Edmon H. McKinley
President

the judicial system. Lynda Flynt, who
is the chairman of the Bar Admissions
Ceremony, did another excellent job
and is to be applauded for her efforts.

The final YLS seminar for the year
will be presented at the Alabama State
Bar Convention to be held in Mobile at
the Riverview Plaza on Thursday, July
12, 1984, The title of this year's se-
minar is “Update '84: A General Prac-
tice Seminar.” This 1s going to be a
“meat and potatoes” seminar of gen-
eral interest to as many segments of
the Bar as possible.

Let me encourage each of you to at-
tend the annual convention in Mobile,
Of special interest to the young law-
vers attending will be the party held on
the fantail of the /SS Alabama spon-
sored by the Young Lawyers Section of
the Alabama State Bar and the Mobile
Young Lawyers. A lot of time and ef-
fort has been put into this social occa-
sion and everyone is anticipating an
enjoyable time dancing to live music
floating across Mobile Bay.

This is the last YLS article of The
Alabama Lawyer for this Bar vear and
inorganizing this article | have thought
a good bit about having served as
president of the YLS for the past year.
The work of this Section has been car-
ried on by the Executive Committee
which is composed of a group of the

(Continued on page 240
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They've made their move...

The Alabama State Bar Association has
made a decisive move to strengthen the
professional liability insurance pro-
tection available to Alabama lawyers.
The Bar has endorsed a program that

significantly expands liability cover-

age at favorable rates based solely on
Alabama lawyer’s claims experience.

Professional Liability Insurance, Inc.
will administer the new insurance pro-
gram that combines the resources of
two major insurers: Dependable Insur-

ance Company ﬁoyﬂ‘mon d
Now it's your move . . +* i
To find out more abo ew pro-

_fessional liability 1 program, "—

_ contact any Alabama independent insur .
ance broker or call Professional Liability ‘

Insurance, Inc. . . We have satisfied X fi
le world of sional insurance
) three keystones of ‘

effective insurance:

ssmnaJ Liability Insnram:; I
/ A ision of Zutz a
P.O. Box 28? 3 venue,



Attorneys Admitted to Bar

Spring 1984

Garry Wayne Abbott .....o.o0ivviniicnnns Bessemer, Alabama
Courtney Burge Adams . ................ Birmingham, Alabama
Robert Alan Alexander ................../ Monigomery, Alabama
Donna Smith Ames. ....ooiiniiiiiiiaiiiia, Mobife, Alabana
Denise Boone Azar. ... ... .oooianeanld Mentgomery, Alabama
Mary AnneColey Ball ..............c00iienns Muobile, Alabama
RobertJohn Becher ... ... oiiiiiiinne. Hunispille, Alabama
Paul Vaughn Blalock, Jr. ................ Brrmingham, Alabama
GaryJosephBone. ........occiiiiiiaaaianas Cradsden, Alabama
Elizabeth Coen Bookwalter .............. Mowigomery, Alabama
Kathryn Lynne Bowden ............... ..., Eufaula, Alabama
Bernice Cecilia Bradley .. .................. Tallghassee, Flovida
Tommy Elias Brvan .. ................... Munigomery, Alabana
Jasper Newton Buckner, Jr. ..o Prativille, Alabama
Mary Ann Waddell Burge . .............. Birmingham, Alabama
Albert SimBuatler . ........0ciivianrannss Monitgomery, Alabamea
Carol Gray Caldwell .. .................. Birmingham, Alabana
John Oliver Cameron .. ............0000ns Montgomery, Alabama
MaryJoanne Camp. .....oovveircnnnsieiaasis Opelika, Alabama
Stephanic Katherine Cardos. .............. Tuscalposa, Alabama
Carolyn Pounds Casey . ...........co0iviennions Heflin, Alabamea
Edward MinorCoke . ........ocivvnnnnes Birmingham, Alebama
Homer Crawford Coke . ................. Birmingham, Alabama
Joe Wayne Colney .....oveeverravasserssaans Elmare, Alabama
Henry Bruce Cyr.......cvvivvrnniscnnans Wetwempka, Alobama
Harry LeonDadds I1.............cccccive. Anniston, Alabama
James Lindbergh Davis, Jr. ... . ... oo on... Dathan, Alabama
Joseph Spratley Dice . ... ... .oovivennann, Tuscalooza, Alabama
Richard Dale Durden . ... .....ccuvrnnn. Birmingham, Alabama
Dewey RussellEason .................. Birmingham, Alabama
Ronald Wesley Farley .. .....oooviiiiinnn. Fairhope, Alabama
Sharon Elaine Ficquette .................. Wetwmpha, Alabama
Shara Ann Flacy .. ..i.coivvivissivinaiinn Ardmore, Tonnessce
Roland Colguette Gamble . .............. Birmingham, Alabama
Charles Austin Ganus . ...........0c0000. Tuscaloose, Alabana
Debra Holly Goldstein . .....oooviiann Birmingham, Alabama
Garland Clifton Hall IIT ..................... Decatur, Alabama
William MichaelHanlin ... .............. Birmingham, Alabanea
Armstead Lester Hayes IIT . .............. Menlgomery, Alabana
GlenSteven Henry ... ...oiviiiiianinieens Tuscaloosa, Alabama
Leila Aki Hiravama . ................... Bies;singham, Alobema
Jack WayneHughes . . ...... ... o000 Montevalio, Alabama
Pevton BushHyslop..............c00vvennrenn Bartow!, Florida
Judge Malcolm Jackson 1T . ... ... Mobile, Alabama
Randall Baxter James ........co0vvvinens Monlgoniery, Alabania
Marcus Andrew Jones T ... ... ........ Birmingham, Alabama
Thomas ap RogerJones ...................... 50 ;ma Alaban
JoyceIrisKahn .....coviviieiinnsnninons Hirmingham, Alabama
Linda Henley Keown .................... Monigomery, Alabama
Mary Kay Laumer ........oocceeirsnassnnons Opelika, Alabarma
Jennifer Hooks Lawrence ... ............ Chatlanooga, Tennessee
Ronald Melvin Leal ..........c.0000ioas Birmingham, Alabama
Charles ScottLinton . .. ........c0vvenuns Birmingham, Alabana
John Peyton Mabry .............0000iiun. Tuscaloosa, Alabama
Donald Gordon Madison ................. Wonfgomery, Alabanus
Kathryn Eileen Robinson Malcom .. ... .. ... Cadeden, Alabama
Richard Glenn Manville .. ............... Birmingham, Alabamg
Mary Lynn Marmann .. .....cccovinaains Meontgonery, Alabama
James Guy Martin, JJr. ................... Muontgomery, Alabama
Steven Anthony Martino . ............... Birmingham, Alabama
Valentino Don Bosco Mazzia ............ Beverly Hills, Caltfornia
Jesse Derrell MeBraver ... ... ... ... Rirmingham, Afabama
Michacl Norman Mclntyre ... .......... Birmingham, Alabama

The Alabama Lawyver

Edward Collins Miller .................. Birmimgham, Alahana
Theodore Albert Mills .. ................ Birmingham, Alabama
TerryLynnann Mock . .........ccoovvinmanans Flovence, Alabama
Thomas Daniel Motley. . ......ooivivieinrnnns Crenieva, Alabama
Amy Kirkland Myvers ................... Birowegham, Alabama
William David Newton .. ................ Moslgossery, Alabama
Robert William Norman, Jr. ............. Birmingham, Alabama
Rhonda NUumn. ... ..o vninrasssressss Birmingham, Alabama
Anne Laura Ragsdale Parker.................. Czark, Alabama
Connie Walter Parson . .......co0vevannn Brrmiingham, Alabamta
Joe Hl Pickens . .. ..o.ccovuviinncnnvinnns Tuscalposa, Alabama
Gary Ray Powell ........................ Mosige;tery, Alabama
Robert Francis Powers ..., ....oo0einninand Memigomery, Alabama
GailMarie Pugh ........cocvevvcnnsnnes Firmengham, Alabama
Lynn Elen Quindey .. .coovvvniireararneas Bay Minette, Alabama
JohnLee QRENN .. . ... vivanis vumnrasnress Birmingham, Alabama
Elen Gall BBV . ..vvuvevnrnesivasssssnss Birmingham, Alnbama
James Christopher Reilly ............... Birmingham, Alahama
Robert Bruce Rinehart . ............ .04 Wonlgomery, Alabama
JefireyLecRoth .. ..ovvviennivcnnivesnss Huntsville, Alabama
JayDaniel St. Clair . .......conevinivanas Birmingham, Alabama
Deborah Sue Sanders ... ..o, Montgomery, Alabama
Wavne Ray Satterwhite ................ Birmingham, Alabama -
Richard Singleton Sawver. ... .o.vvveerntnnens Mubele, Alabama
Stephen David Scorey . ..............000 Birmingham, Alabama
Stuart Jay Shapire ..........ccvvvveeen... Thscaloosa, Alabama
Robert Harris Shaw, Jr.. .. ... cooivivnninns Tuscaloosa, Alabama
William Earl Siniard, Jr. ....cviverinsnen Birmingham, Alabama
Bruce MartinSlomka . . ... ..oovinnnnn- Rirmingham, Alabama
David Arthur Snipes .........c00vevrreonas Coleemmbus, Ceorgia
Margarel Lynn Sturges . ......oovviiiianns Tuscaloosa, Alabama
Barry Gordon Terranova . ...........ccc000uns Mabile, Afabama
James Harvey Tipler ........ovciviniiaain Andalusia, Alabama
Mary DixonTorbert . ......ovvianiiiinaaranns Opeliba, Alabama
Charles Rogers Trotman . ..., .......... .0 Montgomery, Alabama
Billy Andrew Wallace ........cooviiinnaaind Adamsville, Alabana
Michael Evans Wallace ,................ Bir;mingham, Alabama
William OraWalton IIT . ... .coiviiinnnnnns LaFayette, Alabama
Sam Burke Wear............cciiivniann Birmingham, Alabama
Kimberly Redman West . ........00c0nunn. Huntsville, Alabama
Wallace Patrick Whaley ......cooovviieienns Koanoke, Alabama
Wilirid Matthew Whitnev .. ............. Birmingham, Alabama
Jack William Willis . . ... ..oovvvnrreonsnes Muontgomery, Alabang
John Gregory Wolinski . ..................., Colusehas, Georgita
Kathleen Nelson Weodham ... ..o ... Chipley, Florida
Dennis McClendon Wright . ..............} Mentgomery, Alabama
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in the

Jobin EWiver Cameron (19841, George

W, Cameeron (1950} and James W,
Cameran (1955) (Admuittee Fathers
Uincle)

Anre Lawra K, Parker (1984), Vir-
ginta Parker Cook {1975} and Wil
mer Parker I (1978) (Admitlee!
Lawghler/Som)

Will €. Walien T (1984), William O, Wallow, fr., {1952),

Marianne Wallon Terry (1980) and Kuzsell 5. Terry (1980)
A G miltee s Father/ Sisters Hraller-tn-law)

[

Carolyn Powands Casey (1984) and
Johw 8. Cazey (19571 (Admiltee!
Hushand)

Honter C, Coke (1984} and Edward
M. Coke (1984) (Brother admitlees)

Hoberl Brwce Rinchar! (1984) and
Edmon Loftin Rinchar! [(1955)
(Admitter/ Father)

James Harvey Tipler (1984) and
Frank |, Tipler. Jr. (1939}
{Admittee/ Father)

Drasearg Sneith Anres (1984) awd O
rin K. Antes T (19659 Adwmitlee!
Hiwsbeandl)

Les Haves (1984) and Oaklev W
Melton (1951} (Ad nittee/ Father-in
lan)

Mary Dixon Torber! (1984) aund
Cheef Justice C.C. "Ho" Torbert
f1954) (AdmitteeS Father)

Mary Aune Coley Hall (1984} and
Deaeid K. Coley 1T (19541 (Admillee!
Father!

Marcus Andrew Jones 1T (1984)
and Cathy Jowes Eades {1982)
{Ad nuittee/Sister)

a iy ) . i
Dewwis MeClendon Wright (1584)
and fudge L. Charles Wright (1948}
(Adneittee/ Father)

Albert 5. Hutler (1984) and Fhillip
H, Butler {1871 (Admitiee! Brother)

Amy Kirkland Myers (1984) and
Nebecen Kirkland Slephenson (1981)
{Admittees Sister)

Thate weshing fo erder the faniily or
group pictiore niay corlact Scoll Phe
tographic Services, P.O. Box 1361,
Montgomery, Alabama 36102
Fhone 262-8761.
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A Remarkable Lady —

Olive Greene Still on the Job After 75 Years

Several months ago following an
inguiry regarding who the oldesl prac-
ticing lawyer in Alabama was, The
Alabama Lawyer, shortly thereafter,
heard of quile a remarkablelady whose
years of dedicaled service as a legal
secretary surely surpassed any rnum-
ber of years of lawyering e could
have dreamed of learning aboul. In
this first feature in a regular series on
interesting Alabama allorneys, we
want to introduce you to Mrs. Olive
Bamford Greene.

live Bamford Greeneis not your
average office worker, although
she does work the usual forty

hours a week for the Birmingham law
firm of London, Yancey, Clark & Allen.
Asa matter of fact, she's quite extraordi:

nary in several respects. For one, Mrs.
Greene is ninety-six years old, For an
other, how many people do you know. ot
have heard of, who have worked seventy:
five years with the same employer? That' s
dedication!

Olive Patricia Bamford was born an
March 16, 1888 in Minneapolis, Minne-
sota on a night whentemperatures were
forty degrees below zero — to this she
attribuies her good health and hardi-
ness. She attended high school in Chi-
caqo; followed by a three-month steno-
graphic course, While working at the
Chicago YMCA she met, and later mar-
ried, Gilbert H. Greene, of Selma, whe
was working at the YMCA as a physical
aid instructor,

In 1905 she and her husband moved
to:Selma and she gota jobworking fora
law office there. In 1907, they moved to
Birmingham, and on February 9, 1909,

Olive Greene for a pleture in the law office of London,

<] Senior partiiers Bibb Allen and Red Clark pose with Mrs,

Yancey, Clark & Allen overlooking Birmingham.

The Alabane Ly

Mrs. Greene joined the Londen & Lon-
don firm, which had been organized by
John and Alex Lendonin 1871 in Elyton.
Alex London had died the previous year,
so John London was the senior partner
when Mrs. Greene began her employ-
mentwith the firm — shehas beenthere
ever since, Mr. George Yancey joined the
firm in 1910, the following year.

Red Clark, presently a senior partnerin
the firm says, " During the tenure of Mrs,
Creene, she has trained, just as she did
Bibb Allen and me, such outstanding
attorneys as ‘Walter Brower, Judge J.
Russell McElroy, Frank Bainbridge, Sr.,
Judae Whit Windham, Kirkman Jackson
and Al Rives, who have gone on to other
successful firms. " M. Clark adds, " When
we take on a young lawyer here, our
advice to him is always the same: ‘Don't
worry about making good with the
partners; just make good with Mrs,
Greene, That's what we didl "

It has been said that Mrs, Greene was
president of the Alabama State Bar on
three ditferent occasions. Actually the
London firm claims three presidents dur-
ing Mrs. Greene's years there — John
Londenin 1910, Red Clark in 1968, and
Bibb Allen in 1978 — so she has been
closelyinvolvediwith the workings of the
association over the years. Mr. Clark,
who! trequently reminisces with Mrs.
Greene, claims their firm to be unigue in
that they have their own historian —
“whoa is pretty accurate!”

Mrs. Creene recalls the time when
there weren't so many lawyers. The ap-
parent oversupply of lawyers and more
coming out of law school every year
concerns her. " There are more of them
and not enaugh places for them to go,”
she says.  Bul some young people are
determined to be lawyers anyway. If a
young person is a good lawyer, he can
make a good living anyway,”

Mrs. Greene says her duties as law
office manager include being in charge
of check writing and other detail worl,
Mr. Bibb Allen, a senior partner in the
firm, says she still runs the law firm as if
she were twenty years old.

"Ours is a rich heritage,” says Mr.
Clark, "and it is Mrs. Greene who has
been the glue which has held us to-
gether. She is the most hurnane, out-
standing individual | have ever known
and we all love her so very much, and,
would you believe it? — she loves us.”
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Gl{t;:cent

PDecisions

by John M. Milling, Jr.
and David B. Byrne, Jr.

Recent Decisions of the
Alabama Court of
Civil Appeals

Domestic relations . ..
professional degree not
marital property

Jones v, Jones, Civil Appeals No. 4099
(April 25, 1984). In a case of first im-
pression, the court of appeals declined
to hold as a matter of law that a law
(professional) degree earned by one af-
ter marriage, with the encouragement
{even sacrifice) and financial assistance
of the marriage partner, must be as-
sessed at value and a portion of such
value ordered paid to the assisting
partner at the time of divorce. The
court of appeals noted that there is a
split of authority among the jurisdic-
tions which have considered this issue.

Truth-in-lending . . .
debtor represented by legal
aid attorney entitled to an
attorney's fee

Ingram v. Cedar Springs Federal
Credit Union, Civil Appeals No. 4096
(May 16, 1984). The plaintiff sued to
recover on a promissory note, and the
defendant/debtor counterclaimed al-
leging that the plaintiff violated the
Truth-in-Lending Act (TILA). Thecourt
found in favor of the defendant on the
counterclaim, and the defendant moved
for attorney’s fees. The plaintiff con-

The Alabama Lawyer

tended that since the defendant was
represented by a legal aid attorney and
was under no obligation to pay the at-
torney, the attorney was not entitled to
an attorney's fee. The court of appeals
disagreed, noting that a debtor cannot
be denied an attorney’s fee because his
attorney is employed by a legal aid so-
ciety, and an award of attorney's fees
under the TILA is not contingent upon
the party's obligation to pay an attor-
ney nor effected by the fact that no fee
was charged. Moreover, a denial of at-
torney's fees could have a chilling ef-
fect on the desire of legal aid societies
to represent debtors in TILA cases.

Recent Decisions of the
Alabama Court of
Criminal Appeals

Hearsay cannot be the sole basis
to revoke probation

Watkins v. State, 4th Div. 261 (April
10, 1984). The defendant appealed from
the revocation of his probation. The
Alabama Court of Criminal Appeals
reversed and remanded the case noting;

“The record is totally devoid of
any evidence other than hearsay con-
cerning Watkins Georgia conviction,
While the formal rules of evidence do
not have to be strictly adhered toina
probation revocation hearing, Arm-
strong v. State, 294 Ala. 100, 312
S0.2d 620(1975); Bullock v. State, 392
S02d B48 (Ala. Crim. App. 1980),
‘Hearsay information may not be

used to furnish the sole basis of the
revocation',”

Credit for pretrial confinement
mandatory

Blakev. State, 3rd Div. 903 (April 10,
1984). The defendant entered a plea of
guilty to the reduced charge of robbery
in the second degree. The court sent-
enced the defendant under a split sent-
ence toone year in prison and one year
on probation. The court did not order
the defendant credited with the time
already served in jail awaiting disposi-
tion of his case.

The Alabama Court of Criminal Ap-
peals, through Judge Sam Taylor, fo-
cused the issue as follows:

“The sole issue presented by ap-
pellant is whether the Court should
have ordered that he be given credil
for the time he was incarcerated be-
fore sentence. This question must be
answered in the affirmative.”

The Court of Appeals found the lan-
guage in § 15-18-5, Ala. Code manda-
tory. The statute provides that:

“Upon conviction and imprison-
ment for any felony or misdemeanor,
the sentencing court shall order that
the convicted person be credited with
all of his actual time spent incarcer-
ated pending . . . trial for such of-
fense.” ([emphasis ours)

Timely filing of the notice of
appeal — a jurisdictional
prerequisite

Yearby v. Stale, 6th Div. 469 (April
24, 1984). The defendant was indicted
and convicted for child abuse. He was
sentenced to nine years imprisonment,
The judgment entry was dated Janu-
ary 28, 1984, A motion to reduce sent-
ence was filed February 9th and denied
February 24th. Notice of appeal was
given March 15th, forty-seven (47) days
after the judgment entry,

The court of appeals dismissed the
defendant’s appeal. The court specifi-
cally held that a “"maolion lo reduce seni-
ence” 15 no! a “motion in arrest of
judgment, motion for new trial, or mo-
tion for jhdgment of acquittal” and
does notexpand the time limit for filing
a notice of appeal. (emphasis ours)

Accordingly, defendant’s appeal was
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dismissed because the notice of appeal
was not timely filed soas toinvoke the
jurisdiction of the appellate court.

A single act causing injury to
multiple victims constitutes
one criminal offense

Hampton v. State, 8th Div. 987 (May
22, 1984). The defendant, Pearl Hamp-
ton, was indicted for the first degree
assault of police officer Compton Ow-
ens. A jury convicted him of assault in
the second degree; the court sentenced
the defendant to a ten-year split sen-
tence. On appeal, Hampton argued
that this conviction was barred under
the principles of former jeopardy by a
prior conviction involving a different
victim because both victims were in-
jured by the same shotgun blast.

At trial, the facts were without dis-
pute that both officers Hancock and
Owens were wounded by a single
shotgun blast which went through the
storm door of the residence. Hampton
raised the issue of former jeopardy by a
motion filed before arraignment. The
trial court denied the motion.

The court of appeals reversed and
held:

“In Alabama the courts have tra-
ditionally and consistently held that
a single act resulting in death or in-
jury tomultiple victims constitutes a
single criminal offense.” See Kilpa-
trick v. Stafe, 257 Ala. 316, 318, 59
So.2d 61 (1952),

Accordingly, even though three peo-
ple were wounded by the single shot-
gun blast, that act constitutes but a
single offense under Alabama law,
Hampton could only be legally prose-
cuted for one offense.

Recent Decisions of the
Supreme Court of
Alabama—Civil

Domestic relations/ custody
dispute . ..
in camera interview of a
minor without a court reporter
is error

Ex parte: John Koger Wilson, Jr. (Wil-
son v. Wilson), 18 ABR 153 (April 6,
1984). During a divorce proceeding and
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a custody dispute, the court held an in
camera off-the-record interview with
minor children. The father alleged that
the court erred when it failed tocomply
with his request that a court reporter
be present during the interview. The
supreme court agreed with the father,
noting that under Ex parfe: Berrvhill,
410 So.2d 416 (Ala. 1982), a trial court
cannot conduct a private in camera in-
terview with minor children in a cus-
tody dispute without the consent of the
parties, and under Section 12-17-275,
Ala. Code 1975, a party requesting a
record is entitled to have the court re-
porter present. Therefore, it follows
that a party giving consent for a private
in camera interview attended by a court
reporter has the right to have a record
of the interview. The supreme court
reasoned that if no record is made of the
child’s testimony in chambers, an ap-
pellate court would be unable to deter-
mine to what extent, if any, the trial
court considered that testimony.

Section 6-5-440, Alabama Code
1975, abatement . . .
federal suit abates state action

Draper & Son, Ine. v. Wheelabrator-
Frye, Inc., 18 ABR 1605 (April 27, 1984).
The plaintiff first filed suit in federal
court asserting a federal claim and a
pendant state unfair competition claim.
The federal court dismissed the pend-
ant state claim, and approximately
twenty-seven (27) days later the plain-
tiff filed the unfair competition claimin
state court. The defendant moved to
dismiss the state court action on the
grounds that the same action was
pending in federal court, citing Section
6-5-440, Ala. Code 1975, The plaintiff
attempted to circumvent Section 6-5-
440 arguing that the state court action
was filed before the federal appeal was
filed. The supreme court did not find
the plaintiff's argument persuasive, and
noted that an action is deemed pending
in federal court so long as a party's
right to appeal has not yet been ex-
hausted or expired. Here, the plaintiff
filed the state court action before the
thirty (30) days for appeal had expired,
and, therefore, the state court suit was
filed while the federal court action was
still pending.

Civil procedure . ..
statute of limitations-rule 6{a),
ARCP, has limited application

Jackson v. Daily, 18 ABR 1417 (March
30, 1984). The plaintiff was injured on
March 21, 1982, but did not file suit
until March 22, 1983. The plaintiff
maintained that suit was timely filed
because Rule {(a), ARCP, provides that
“the day of the act, event or default
from which the designated period of
time begins to run shall not be in-
cluded;” therefore, the plaintiff says
that the statute of imitations did not
begin to run until March 22, 1982,

The supreme court disagreed as a
matter of law, stating that in tort ac-
tions, such as this one, the statute of
limitations begins to run from the time
af the injury, i.e., March 21, 1982, The
application of Rule 6(a) is limited to
situations where the statute of limita-
tions runs on a weekend or legal holi-
day. In such cases, Rule 6(a) would
permit filing of suit on the next day
which was not a weekend or a legal
holiday. The rule does not postpone the
time when the cause of action accrues.

Section 1983 action ...
motion for attorneys fees does
not render judgment on the
merits interlocutory

City of Huntsville v. Certain, 18 ABR
1592 (April 20, 1984). The plaintiff, a
former city employee, brought a civil
rights claim under 42 U.5.C. Section
1983 against the city and the jury re-
turned a verdict in the favor of the
plaintiff. Following entry of the judg
ment on the merits, the plaintiff filed a
motion for attorneys fees pursuant to
42 11.5.C. Section 1988, which allows
the prevailing plaintiff to recover his
“attorneys fees as part of the costs.”
This motion was outstanding when the
city filed its notice of appeal, but an
award of attorneys fees had not been
made until six (6) days after the appeal
was taken. The plaintiff moved to dis-
miss the appeal, arguing that the ap-
peal was not from a final judgment
since all matters had not been adjudi-
cated when the appeal was taken.

The supreme court disagreed, stat-
ing that recent federal authorities hold
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that a request for attorneys fees is
simply a motion for costs and noting
that it is well settled that costs may be
taxed after a notice of appeal has been
filed. Therefore, an outstanding motion
for attorneys fees did not destroy the
finality of the judgment on the merits.

Physician/patient relationship...
patient may waive his right to
insist on confidentiality

Mull v. String, 18 ABR 1346 (March
16, 1984). In a case of first impression,
the supreme court recognized an excep-
tion to the physician’s duty of nondis-
closure of information obtained by the
physician from the patient during the
course of the physician/patient rela-
tionship. The supreme court held that
when a patient sues a defendant, other
than the physician, the patient waives
the right to insist on the nondisclosure
of legally discoverable information by
the defendant in that litigation. In this
case, the plaintiff sued a hospital for
malpractice, and Dr. String, the treat-
ing physician, sent a copy of his letter
report to the hospital and its attorney.

The plaintiff tontended that the doc-
tor breached a fiduciary duty by mak-
ing this unauthorized disclosure. The
supreme court noted that the absence
of a statutory physician/patient testi-
monial privilege evidenced a legislative
intent touphold the public’s interest in
full disclosure to obtain a just disposi-
tion of the case, The court reasoned
that when the plaintiff filed suit, he
effectively relegated his own privacy
interest in nondisclosure in favor of the
public's interest in full disclosure.

Recent Decisions of the
Supreme Court of the
United States

Scopeof 18 U.5.C. 1001 expanded

United States v. Rodgers, 52 USLW
4510 (April 30, 1984). The defendant
was charged in a two count indictment
with making “false, fictitious or fraud-
ulent statements” to the Federal Bu-
reau of Investigation (FBI) and the
United States Secret Service in viola-
tion of 18 U.5.C. §1001. The defendant
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allegedly lied in telling the FBI that his
wife had been kidnapped and in telling
the Secret Service that his wife was
involved in a plot to kill the President.

At trial, the defendant moved to dis-
miss the indictment for failure to state
an offense on the grounds that the in-
vestigation of kidnappings and the pro-
tection of the President are not matters
“within the jurisdiction” of the respec-
tive agencies as that phrase is used in
§1001. The district court granted the
motion and the United States Court of
Appeals for the Eighth Circuit affirmed.
The Supreme Court, through Justice
Rehnquist, reversed and expanded the
scope of 18 U.5.C. §1001.

The Court held that the language of
§1001 clearly encompassed criminal
investigations conducted by the FBI
and Secret Service. Justice Rehnquist
noted that nothing in the legislative
history indicated that Congress intend-
ed a more restrictive reach for the sta-
tute. The Court noted that a criminal
investigation surely falls within the
meaning of “any matter” and that the
FBI and Secret Service qualify as “de-
partments or agencies of the United
States.” The most natural, nontechni-
cal meaning of "jurisdiction” within
the meaning of §1001 is that it covers
all matters confided to the authority of
an agency or department. Understood
in this way, the statutory phrase
“within the jurisdiction” merely dif-
ferentiates the official, authorized func-
tion of an agency or department from
matters peripheral to business.

Sixth amendment right to
public trial extends to
pretrial suppression hearings

Waller v. Georgia, 52 USLW 4618
(May 21, 1984). After court authorized
wire taps of telephones by Georgia po-
lice revealed a large lottery operation,
police officers executed search warrants
at numerous locations, including the
defendants’ homes. The defendant,
Waller, and others were indicted for
violating the Georgia Racketeer Influ-
enced and Corrupt Organization (RICO)
Act and other state gambling statutes.
Prior to trial, the defendants moved to
suppress the wiretaps and evidence
seized during the searches. The state

moved toclose the suppression hearing
to the public, alleging that unnecessary
“publication” of information obtained
under the wiretaps would render the
information inadmissible as evidence,
and that the wiretap evidence would
“involve"” the privacy interests of some
of the persons who were indicted but
were not then on trial. The trial court
agreed and closed the suppression
hearing. The Georgia Supreme Court
affirmed. On certiorari the Supreme
Court of the United States reversed and
remanded.

The Supreme Court held that under
the Sixth Amendment any closure of a
suppression hearing over the objection
of counsel must meet the following
tests: the party seeking to close the
hearing must advance an overriding in-
terest that is likely to be prejudiced; the
closure must be no broader than neces-
sary to protect that interest; the trial
court must consider reasonable alter-
natives to closing the hearing; and it
must make findings adequate to sup-
port the closure,

In this case the closure of the entire
suppression hearing was plainly un-
justified. The state's proffer was not
specific as to whose privacy interests
might be infringed if the hearings were
open to the public or what portions of
the wiretaps might infringe those in-
terests. As a result, the Supreme Court
found that the trial court’s findings
were overbroad and did not purport to
justify closure of the entire hearing.

The Supreme Court remanded the
case to the state court to decide what
portions, if any, of a new suppression
hearing may be closed to the public in
light of conditions at the time of that
hearing. The Supreme Court noted
that a new trial need be held only if a
new public suppression hearing results
in the suppression of material evidence
not suppressed at the first trial or in
some other material change in the posi-
tion of the parties.

Sixth amendment right to
counsel — the Burger
standard revised?

Uniled States v, Cronic, 52 USLW
4560 (May 14, 1984) and Sirickland v.
Washington, 52 USLW 4565 (May 14,
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1984). The Supreme Court of the United
States in two cases, Cronie and Wash-
ington, redefined what is “effective as-
sistance of counsel” within the mean-
ing of the Sixth Amendment. In read-
ing these cases, it isdifficult to “square”
Chief Justice Burger's comments re-
garding the competency of American
trial lawyers with the standard set
herein for effectiveness of counsel
within the meaning of the Sixth Amend-
ment.

The Supreme Court in Cronic held:

“[The adversarial process protected
by the Sixth Amendment requires
that the accused have ‘counsel’ act-
ingin the role of an advocate,” Anders
v. California, 386 1U.5. 738, 743 (1967).
“The right to the effective assistance
of counsel is thus the right of the
accused to require the prosecution’s
case to survive the crucible of mean-
ingful adversarial testing. When a
true adversarial criminal trial has
been conducted — even if defense
counsel may have made demonstra-
ble errors — the kind of testing envi-
sioned by the Sixth Amendment has
occurred.

Similarly, if counsel fails to subject
the prosecution's case to meaningful
adversarial testing, then there has
been a denial of the Sixth Amend-
ment rights that makes the adver-
sary process itself presumptively
unreliable.”

In the Washington case, the Supreme
Court further defined the Sixth Amend-
ment right to counsel by holding that
the bench mark for judging any claim
of ineffectiveness must be whether
counsel's conduct so undermined the
proper functioning of the adversarial
process that the trial cannot be relied
on as having produced a just result.

What is troublesome about the Wash-
ington standard is the burden placed
upon the defendant to make the re-
guired showing of prejudice. The Court,
speaking through Justice O'Connor,
held that with regard to the required
showing of prejudice, the proper stan-
dard requires the defendant to show
that there is a “reasonable probability
that, but for counsel's unprofessional
errors, the result of the proceeding
would have been different.”

It is this writer’s opinion that these
cases erode the standard for prejudice
enunciated in Davis v. Alaska, 415 U.S,
308 (1974).
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Open fields doctrine reaffirmed

Oliver v. Uniled States, 52 USLW
4425 (April 17, 1984). Acting on reports
that marijuana was being raised on the
defendant’s farm, Kentucky narcotics
agents went to the farm to investigate.
When they arrived at the farm, the
agents drove past the defendant's house
to a locked gate with a "No Trespass-
ing” sign, but with a footpath around
one side. The agents then walked
around the gate and along the road.
They found a field of marijuana over a
mile from the defendant’s house. The
defendant was arrested and indicted
for manufacturing a controlled sub-
vtance in violation of the federal sta-
tute, After a pretrial hearing, the dis-
trict court suppressed the evidence
applying Katz v, United States, 389 U.S.
347, thereby holding that the defendant
had a reasonable expectation that the
fields would remain private and that
these were not “open fields” that in-
vited casual intrusion,

The Court, speaking through Justice
Powell, held that the “open fields" doc-
trine was founded upon the explicit
language of the Fourth Amendment,
whose special protection accorded to
“persons, houses, papers and effects”
did not extend to open fields. Specifi-
cally, open fields were not deemed to be
“effects” within the meaning of the
Fourth Amendment; the term “effects”
being less inclusive than “property”
did not encompass open fields. Hence
the Kentucky state police's intrusion
upon open fields is not one of those
“unreasonable searches™ proscribed by
the Fourth Amendment. Interestingly,
the Court noted that the steps taken to
protect privacies, such as planting the

John M. Milling, Jr.,
a menmber of the
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firm of Hill, Hill,
Carter, Franco, Cole
& Black, received his
B.5. degree from Spring Hill College and
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a co-author of significant recenl deci-
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marijuana on secluded land and erect-
ing fences and no trespassing signs
around the property, did not establish
the expectation of privacy in an open
field in the sense required by the Fourth
Amendment.

Fruits of a private search . ..
a different kind of silver platter

United Slates v. Jacobsen, 52 USLW
4414 (April 2, 1984). The Supreme
Court held in this decision that there
was no violation of the Fourth Amend-
ment when a federal agent, acting
without a warrant, tested the contents
of a package containing narcotics that
previously had been opened by em-
plovees of a private freight carrier. The
package was opened for insurance pur-
poses by employees of the Federal Ex-
press Company after it had been dam-
aged in transit. It contained a white
powder, and the employees called an
agent of the Drug Enforcement Admin-
istration who tested the contents and
determined the powder to be cocaine.
The package was resealed and other
agents obtained a warrant to search the
premises to which it was addressed.

Speaking through Justice Stevens,
the Supreme Court reversed and held
that the Fourth Amendment protection
applies only to searches and seizures by
the government and not by private in-
dividuals, whether reasonable or not.
Justice Stevens further reasoned that
“once the original expectation or pri-
vacy has been frustrated by private in-
dividuals, the Fourth Amendment does
not prevent the government from using
the ‘now nonprivate information’ in a
subsequent prosecution.” O
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Legislature Adopts Institute Bills

/ I \he Alabama Legislature unanimously approved
and the governor signed into law the Nonprofit
Corporation Act and amendments to the Probate

law. The Nonprofit Corporation Act will become effective

January 1, 1985, while the Probate amendments became
effective May 7, 1984,

Nonprofit Corporation Act

The Nonprofit Corporation Act (Act No. 84-290) spon-
sored by Senator Ryan deGraffenried and Representatives
Michael Onderdonk, Jim Campbell and Beth Marietta
passed the Legislature without amendment. The revision
was the work of a committee chaired by Mr. Yetta Samford
of Opelika and Mr. L.B. Feld of Birmingham served as
draftsman. Foreign as well as domestic nonprofit corpora-
tions are included under this Act. The formation and con-
duct of nonprofit corporations now will parallel that of
business corporations whenever possible.

Amendments to Probale Law

Amendments to Chapter 2 of Title 43 of the Probate Law
{Act 84-258) sponsored by Senator Jim Smith and Represen-
tatives John Tanner, Jim Campbell, Bill Fuller, Phil Poole,
Beth Marietta, Michael Onderdonk and Michael Box passed
both Houses without amendment, The amendments were
necessary to conform probate practice and procedure with
the new "“Probate Code.” The amendments are to Sections
43-2-230, 43-2-231, 43-2.312, 43-2-313, 43-2-315, 43-2.316,
42-2.336, 43-2-412, 43-2-441, 43-2-442, 43-2-450, 43-2-510, 43-
B-114,43-8-132 and repeals Sections 43-2-314, 43-2.317, 43.2-
449 and 43-2-466. Several of the amendments were to alle-
viate questions raised due to the removal of the distinction
between real and personal property. Another was to remove
reference to dower now that dower has been abolished.
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These amendments were the recommendation of the Pro-
bate Revision Committee of the Alabama Law Institute
which is chaired by Mr. E.T. Brown of Birmingham. Pro-
fessor Tom Jones of the Alabama School of Law was the
draftsman.

Bar Bills Die With Early Adjournment

The Regular Session of the 1983 Alabama Legislature
came to an unusual conclusion on May 21, 1984, At 5:45
p.m., the Senate voted 17-12 to adjourn sine die. Most ob-
servers could not remember a session that didn't last until
midnight of the final day. This year the thirtieth day ended
before dark.

When the Senate adjourned it ended hopes for H.B. 146 by
Representatives Jim Campbell of Anniston and Beth Ma-
rietta of Mobile, The hill, if it had passed, would have raised
license fees and removed the two year exemption presently
existing. The bar now faces the prospect of at least a vear of
deficit funding. The bill was handled in the Senate by
Montgomery lawyer Charles Langford,

Other Legislative Actions

Minimum Limits Sparks Most Controversy

The bill that caused the most controversy for lawvers
during this session was sponsored by the Alabama Trial
Lawyers and was commonly referred to as the "minimum
limits” bill. A compromise version ultimately passed and
bears Act No. 84-301. The final version amends Code of
Alabama, 1975, § 34-7-6 to require minimum limits of liabil-
ity coverage, under the Motor Vehicle Safety-Responsibility
Act, of $20,000 for one injury, $40,000 for two or more
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injuries, and property limits of $10,000. This does not man-
date insurance coverage prior to the issuance of a license or
tag, rather the act relates to suspension if coverage does not
exist and an accident occurs.

Family Practice Bills

Two measures passed this session that may have signifi-
cant effect on matters before our juvenile and domestic
courts. Act No. 84-261, the 1984 Child Protection Law estab-
lishes standards by which juvenile court judges may de-
termine whether parental rights of irresponsible parents
may be terminated, It provides for the procedures to be
followed in such cases and for periodic review. The act was
sponsored by lawyer/Senator Jim Smith of Huntsville,

Also of significant importance is S.B. 86 which provides
for court ordered continuing income withholding by em-
ployers as a means of child support enforcement. The hill
provides that such an order may be entered on post judg-
ment proceedings. It also provides that such orders shall
have priority over any notice of garnishment served upon
any employer of the obligor. Employvers who willfully fail or
refuse to withhold or pay amounts withheld may be held in
contempt and may be held personally liable to the obligee for
failure to withhold. The Senate sponsor of this bill was
Cullman attorney Steve Cooley. As of this writing it had yet
to be assigned an Act number,

New Trade Secrets Theft Act

An interesting criminal statute passed this session. Act
No. 84-278 makes it a Class C felony to steal a trade secret,
to make a copy of an article representing a trade secret,
communicate or transmit a trade secret, make a copy or
reproduction of a trademark for any commercial purpose, or
sell an article on which a trademark is reproduced knowing
the trademark was used without the owner's consent.
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The Pros and Cons
of Rehabilitation

Some Guidelines from
Personal Experience

by Robert R. Kracke

r all of the headaches that en-
compass @ renovation project,
from the planning stages to oc-

cupancy and beyond, April 15th of
each vear makes it all worthwhile. The
IRS has allowed and is still extending
for your benefit deductions and credits
rendering rehabilitation of old struc-
tures extremely attractive.

Preparation

First, get out your office lease and
examine your expiration date and no-
tice requirements. Then try to coordi-
nate your estimated time of construc-
tion with the expiration of your lease

and, whatever a contractor tells you
about the length of time of construc-
tion, add three months to it.

Location

Many considerations enter into loca-
tion of an office for the practice of law.
As the realtors and bankers say, there
are only three requirements to starting
a successful business: location, loca-
tion and location. The address of your
location should be an easily recogniza-
ble one so that you might direct clients
to a street address or avenue with
which most residents of vour locale are
familiar. A location at or near a well-

Lawyer,
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traveled thoroughfare is a simple solu-
tion, and there are some lawyers who
not only display their patriotism but
identify their location with a flagpole
and a large American flag (or other
distinctive features) so as to direct
clients easily to them. Also, secure the
services of a good real estate agent who
is familar with property values and
take into consideration the crime fac-
tor for the sake of the safety of your
personnel who must leave the office in
the dark winter hours. Then begin
vour time and motion studies to the
Courthouse to ascertain how much of
your valuable time will be utilized in

getting there and back. Parking re-
quirements at vour proposed office site
arean absolute must and, if you cannot
make space on the property vou have
selected for adequate parking, there
must be sufficient "on street” parking
to meet your requirements (Some city
codes require a minimum number of
spaces for off-street parking in relation
to the number of square footage pro-
posed). So far as real estate clients are
concerned lawyers are “a dime a do-
zen,” and agents are interested in con-
venience and accessibility for their
closings. Also, consider whether or not
your proposed property site is a coming
location or a deteriorating one, and
consult an appraiser, if necessary; then
find an architect for a site study.

Architect

Choose an architect who is familiar
with the federal guidelines so that you
won't lose accelerated depreciation ad-
vantages by the changing of the exte-
rior facade to a degree that is not ac-
ceptable by the Internal Revenue Ser-
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vice. Also choose an architect whose
attitude of style is compatible with
your own tastes in building design.
Ask to examine other structures he
has designed. Then ask him to do a
rendering of the possibilities of rehabil-
itation or renovation and a preliminary
study of floor plan changes that will be
necessary to meet Building Code re-
quirements for number of bathrooms,
etc, This writer rejected two different
architectural styles before a cost-effec-
tive gne was achieved. A pure Geor-
gian style was first rejected, a pure
[talian Renaissance style was next re-
jected and finally replaced with a mod-
ified Italian Renaissance stvle that
was more cost-effective as to exterior

“Hire an inlerior deco-
rator immediately and
avoid fist fights with
your partners . . . and
most importanily, do not
gel spouses involved in
the decision making pro-
cess.”

construction. Remind your architect
from time to time that one of yvour
primary objectives is to save money on
construction costs and keep the price
per square foot as low as possible, oth-
erwise you'd just as well build a new
building with a commercial architect.
Kemember, most architects are com-
pensated by cost of construction. An-
other alternative is to agree on a fixed
fee in advance.

Engineer

Obtain the services of a qualified
structural engineer, pay him a fee and
ask him to inspect the foundation and
give you an opinion as to the sound-
ness of the structure and make re-
commendations to you as to where
support should be shored up after you
have decided where your law library
will be placed and where the abun-
dance of file cabinets will be located,
both of which will present weight/
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stress problems for your structure.
Then follow his recommendations;
otherwise, you have not taken advan-
tage of his malpractice coverage if a
catastrophe occurs.

Zoning

Next check all zoning and variance
requirements. This writer discovered
that his proposed project was in a con-
flagration district and required a var-
iance even though the property was
already zoned for business. The var-
iance hearing and its certification re-
quired a wasted thirty days since a
building permit cannot be issued until
the architect’s plans and the variance
requirements have been satisfied and
approved by the Building Inspection
Department.

Historical District

Check and ascertain whether or not
vour proposed site is located in an his-
torical district and explore the possibil-
ity of declaring the location of your site
an historical district by contacting
the Department of Interior for place-
ment on the National Register of His-
torical Sites,

Fire Marshal

The Fire Marshal will have a say-so
in the construction requirements of
your building. He can require that the
stairway have fire doors and that fire
extinguishers be placed throughout
yvour building. More on this subject
later.

Design for Tenants

Keep in mind that part of your build-
ing might need to be rented to tenants
who are not in the legal profession who
might need security separate and apart
from your law practice. There are ethi-
cal considerations in keeping vour files
confidential which vou should check
into before accepting a nonlawyer te-
nant in the same building in which you
are located. It is a simple matter for a
locksmith to make a master key for the
building which will only be in the pos-
session of the owner of the building
(the lawyer) and a separate system of
locks for the tenants of the building.
The tenants will then be given keys
which are not accessible to the law-
ver's office,

Contractor

Decide at the outset whether or not
you want to be owner/contractor or
whether you wish to hire a contractor
who will of necessity have bonding re-
quirements with the state of Alabama,
[ vou are the owner/contractor, there
will be no bonding requirements and
you can subcontract the premises your-
self for electrical, plumbing, carpentry,
roofing, etc. As owner/contractor, be
prepared to be on the site at 6:30 every
morning or hire a straw hoss to take
care of these details for you.

Photographs

Take photographs in both black and
white and color of the purchased struc-
ture in its original state. This will be-
nefit you not only in establishing the
appearance of the structure for accel-
erated depreciation requirements, but
will also provide dramatic before and
after proof of the improvements you
have made for the benefit of visitors to
your building after completion. Then
have the photographs enlarged and
display them prominently in your fin-
ished building.

Building Inspection

From time to time, a general build-
ing inspection will be done by the
Building Inspection Department of the
city in which you are located as well as
a plumbing and electrical and final in-
spection. This is mentioned because
permanent electrical power cannot
usually be obtained for a building with-
out a final inspection by the Inspection
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Department of vour city and the issu-
ance by them of a Certificate of Occu-
pancy.

Construction

Prepare yourself for a few surprises
as you proceed through the construc-
tion process. This writer experienced
the loss of a sewer line in the parking
lot while bulldozing was being done
prior toasphalt topping. The bulldozer
operator inadvertently dug up the sewer
line; the location of the sewer line was
lost as to where it entered the property;
the records of the city were not in ex-
istenice when the structure was built;
and a plumber was hired at a cost of
$750 to locate the sewer line entry to
the property from the trunkline. Addi-
tionally, the architect made no plans
for a fire escape on the rear of the build-
ing and a $6,000 surprise resulted in
the required construction of a metal
fire escape (See Fire Marshal above).

Interior Decoration

Hire an interior decorator imme-
diately and avoid fist fights with your
partners. Finally and most importantly,
do not get spouses involved in the deci-
sion making process. The interior de-
corator’s services, if obtained through
a carpeting or wallpaper concern, are
usually free in that he or she is paid a
commission on the sale of the carpet-
ing, wallpaper, paint, etc. Therefore,
the interior decorator will be no ex-
pense to you, will save you time, trou-
ble, energy, and contention, and will
make a preliminary presentation to
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yvou (usually)of color-coordinated items
for the entire building. Follow his or
her recommendations. This writer de-
tested a suggested pattern of carpeting
for the hallways which was busy,
busy. The recommended carpet choice
by the interior decorator, however, in
the final analysis was correct. The
carpet after eight vears of heavy use
shows virtually no dirt or wear and
tear. The added expense of vinyl wall-
paper in public areas and hallways is
highly recommended. It is longer last-
ing and requires virtually no mainte-
nance. Also, consider placing your law
library in the hallways or waiting
room of your building as a space
saving device. [t also impresses upon
the client the investment vou have
made when he evaluates the costs of
the services you are rendering him.

Recognition

Recognition for the cost and uncer-
tainty experienced in the rehabilita-
tion or renovation of a building does
not automatically become bestowed
upon you. You must usually seek it
out. If youdon't file an application for a
beautification award with the Birming-
ham Beautification Board, you will not
receive one, If you do not file an appli-
cation with the Jefferson County His-
torical Society for recognition of your
building as an historical one, you will
not get it. If vou do not file an applica-
tion with the Department of Interior
for recognition of your structure as an
historical structure, you will not get it

Conclusion

After all the heartaches, disappoint-
ments, wrangling, and expense, when
vou walk into that finished building,
believe me, you'll be as proud as a
plaintiff's lawver with a million dollar
verdict. The public recognition that
comes your way is unbounded. You are
considered a public-spirited citizen for
preserving an historical structure
worthy of preservation. And finally,
and most importantly, vour investment
will appreciate in value as time goes on
and, as opposed to the tenant in the
downtown building after ten vears,
you'll have something to show for the
“rent” you are paying to the mortgage
company. The tax advantages have al-
ready been alluded to; however, it
should be mentioned that a new con-
cept and vet another tax advantage
has come to the forefront. This writer
has been informed that in the Charles-
ton and Savannah areas, the dedica-
tion of the facade of your building (us-
ually only the front) by deed to the
federal government will give you yet
another tax writeoff. You must agree
that the facade will not be changed or
there will be a recapture of the deduc-
tion. Certain problems are attendant
to this dedication and transfer such as
title and surveying questions. How-
ever, this writer has been told that it's
worth your investigation.

All in all, the rehabilitation/renova-
tion project is one worthy of pursuit.
The rewards in property value appre-
clation, tax savings and aesthetic ad-
vantages to your law practice are worth
the expense and uncertainty. Try it
—you'll like it! |
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Renovations

Running Rampant

by Jen Nowell

Lawver several law office “rehabili-

tations” across the state were fea-
tured as part of a two-part article on the
preservation of old buildings. We left
yvou on the corner of Adams Avenue
and Perry Street in the heart of beauti-
ful downtown Montgomery, so we'll
pick you up there, and then visit the
city that can certainly claim the crown
in historic preservation — Mohile.

In early 1979, the Montgomery His-
toric Development Commission pre-
sented a seminar at the Montgomery
Civic Center entitled “The Past can be
Profitable.” As you might have guessed,
most attending were interested in and
committed to historic preservation in
the city. In addition to the public at
large, representatives from various pro-
fessions who would benefit from the
information of their associates — law-
yers, accountants, architects, bankers,
investors, realtors and other design
and construction professionals — all
turned out to hear about and discuss
the pitfalls and the windfalls of the
preservation effort.

Upon leaving the Civic Center those
who attended the seminar came face to
face with probably the most noted area
of rehabilitation in recent vears in
Montgomery — the Commerce Street
Historic District. At that time in 1979,

In the May issue of The Alabama

Robert Edington
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restoration of those structures along
lower Commerce Street had just begun.

Directly across from the Civic Cen-
ter, reconstruction was under way for
what would soon be the law offices of
Rushton, Stakely, Johnston & Gar-
rett. Built in 1891, this structure,
known as the Steiner & Lobman Build-
ing, like many of the other buildings
along Commerce Street, was used as a
warehouse — this one in particular,
for the storage and wholesaling of dry
goods. Unique to the Steiner & Lob-
man Building is its exterior facade or-
namentation — atop the building is a

Rushton, Stakely, Johnston & Garrett

casket and, also, a statue which was
replaced during the building’s rehabil-
itation, after being missing for several
Vears.

Although this law firm was the first
to make the Commerce Street move,
others, more recently, have restored
beautiful old buildings, which has
helped to revitalize this portion of the
city. Those attending the State Bar's
Midyear Meeting had the opportunity
to visit these other firms — Robison
& Belser; Webb, Crumpton & Me-
Gregor; and, at the end of Commerce
Street, overlooking the Alabama River,
the law firm of Jones, Murray, Ste-
wart & Yarbrough.

In another effort to make ties with
the past, the city of Montgomery, which

Donald M. Briskman

claims the first city-wide system of
glectric-powered trolley cars in the na-
tion, plans on bringing these rail cars
back by 1986, the 100th anniversary of
Montgomery's trolley-car system. The
proposed route could take members of
these law firms from their front door to
the Judicial Building, State Bar Head-
quarters, or even to the Capitol and
back.

When you speak of renovation, resto-
ration, rehabilitation, and other terms
frequently associated with the adap-
tive reuse of older structures, many
Mabilians may think of attorney Ro-
bert Edington and his wife, Pat, who
have been in the forefront of the “pres-
ervationist movement™ in the city. In
1977 they restored, and are presently
living in, the Bishop Portier House in
the Oakleigh Garden District. In 1980
when they decided they needed offices,
he for his law office and she in her
capacity as an appraiser of antiques
and silver, they went shopping in the
Church Street East District, an older
section near downtown Mobile that
has become very popular in recent
years.

The structure they selected, located
at 551 Church Street, was built in 1848
for sea captain Joseph Clemmons who
came to Mobile from New England to
be captain of the Port and to head the
Association of Harbor and Bar Pilots.
In renovating the building, the Eding-
tons were careful to preserve as much
of the original character of the house
as possible — and this care extends to
the interior as well,
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Beth Marietta

Another Church Street law office
which has been “rehabilitated” is that

5 ¥, i)
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Wilkins and Druhan

of Donald M. Briskman. "Rehabili-
tation” here takes on a second mean-
ing since this structure was purchased
by Mr. Briskman in November of 1979,
two months after Hurricane Frederic
struck the port city, during which the
building sustained significant damage
to the roof and interior walls and
floors. Prior to its acquisition by Mr.
Briskman, the building had been used
as a boarding house since World War
II. Originally the building was con-
structed in 1844 as the residence of
Daniel Chandler, who was a law part-
ner toJohn Campbell who later became
a United States Supreme Court Justice.

Nearby, at 204 South Cedar Street,
is the law office of attorney and state
representative Beth Marietta. This
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structure built in 1905 is a late exam-
ple of the type of workman's cottage
which sprang up all over the city of
Maobile immediately following the Civil
War and the invention of the jigsaw,
sometimes known as a scroll saw.
These two events were significant be-
cause former slaves became free men
capable of having independent housing
and because many of them were car-
penters, thus they could combine their
skills with the new jigsaw to create
small adorned shotguns and cottages.
Wood was used instead of brick be-
cause it was cheaper. Although this
particular house was not built by free
blacks, it is architecturally indicative

of the stylistic and social process that
resulted in the development of the dec-
orated shotgun,

An early preservation effort in Mo-
bile was made in 1965, when the Han-
nah Houses were restored for the law
firm of Wilkins and Druhan. The
Hannah Houses, built in 1833, derived
their name from Mobile businessman
James R. Roberts and his wife, Han-
nah. Under the supervision of the Mo-
bile Historic Development Commission,
the Hannah Houses were the first
homes restored in the DeTonti Square
area in downtown Mobile. Although
they are now joined by a connecting
wall, the architecture exemplifies the
Gulf Coast version of the detached
townhouses. The three-story houses

are Mobile's only remaining, Federal
Period, mirror image houses. The en-
hanced craftsmanship of bygone times
and the elaborateness lavished on both
interior and exterior detail, give the
houses quite a distinct character.

At Number One South Royal Street
is a four story commercial building
built in 1891, In October 1983, the law
firm of Stout & Roebuck moved into
the top two floors of The Pincus Build-
ing. This structure is one of Mobile's
most notable commercial buildings dat-
ing from the late Victorian period. Its
design includes a great variety of dec-
orative elements drawn from classical
and medieval sources. Originally, atop
the center corner of the building, on
Dauphin and Roval streets, was a
round tower with a conical roof which
was later removed leaving the trun-
cated appearance. This building was
recently placed on the National Regis-
ter of Historic Places.

Another Roval Street law office —62
North Roval Street to be exact — is
that of Diamond & Flynn. The re-
habilitation of this one hundred plus
year old structure was started in May

Diamond & Flynn
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Constructe h
two Federal style struc
party walls: Later enlarge

a third brick Bullding, inificd
the overhanging cast fron: gallery!
From shops and private living quarters
it evalved Inte a popular
19th century hotel and center of
social life.
The La Clede Hotel continued to
function as a hotel until 1963,

1983 and completed in November of the
same year. Although the history of the
building is fairly vague, it for many
years housed the Western Union office
and, for a short time, was used by the
Legal Aid Office which was at the time
operated by the Mobile County Bar As-
sociation. The building originally had
a third story, but no one recalls why or

Nearby, at 204 South Cedar Street,
when it was removed.

The law office of E. Graham Gib-
bons at 1006 Dauphin Street is an-
other rehahilitation effort near down-
town Mobile. Upon completion of reno-
vation of this structure, built in 1858,
the house received the Mobile Histori-
cal Commission shield and plaque. Be-
ing located within the Old Dauphin-
way Historical District, the house also
received the beautification award.

Visitors to Mobile may recall a
wrought iron balcony encircling the
second floor of a three story building
on the right-hand side of Government

E. Graham Gibbons
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THE 1A CLEDE BRILDING

Street upon arriving in Mobile via
Bankhead Tunnel. The Mobile land-
mark, known locally for many years as
The LaClede Hotel, is actually three
separate Federal style buildings con-
structed over a ten-year span com-
mencing in 1856. The LaClede Build-
ing at 150 Government Street now
houses, on the second and part of the
third floor, the law offices for the law
firm of Coale, Helmsing, Lvons &
Sims.

The renovation of the LaClede was
faithful to the original design, and
adaptation from use as a hotel toa law
office was a remarkably easy transi-
tion. Left intact is the 260 foot expanse
of iron lace supported by cast iron
posts and adorning a gallery punctu-
ated by copper lanterns, A central

courtyard, visible only from the inte-
rior of the building, completes the sug-
gestion of the flavor of the French
Quarter. Many of Mobile's Mardi Gras
parades pass under the balcony on
Government Street, just as they have
done for decades.

Across the street from the LaClede
Building is another very important
historical structure in Mohile. The
LeVert Office, located at 153 Govern-
ment Street, has been a hall of service
to Mohbile, first as a medical office and,
since March 1982, as the headquarters
of the Mobile Bar Association. The

Drinkard and Sherling

LeVert Office was erected during the
period 1856-1859 as a medical office for
Dr. Henry Strachey LeVert. It boasts
some of the finest old brick work
remaining in Maobile.

The law firm of Drinkard and
Sherling at 1070 Government Boule-
vard, is in the former home of Mr.
Henry Piser which was built in 1903,
The Mobile Commercial Register, dated
September 1, 1903, refers to this struc-
ture as "a modern mansion having
every latter-day requisite for the com-
fort and convenience of its occupants ..
. the home of Mr. Piser is one of the
most substantially constructed in the
city and stands out prominently among
the many fine residences adorning the
west of Government Street.” Mobile
attorney Vaughn Drinkard, Jr., ac-
guired the property in 1976 from his
grandfather, Cliff Harris, who had
purchased the residence in 1942 from
Mr. Piser, the original owner. Major
renovations took place in the summer
of 1983.

Another Government Street law of-
fice 15 that of Lawrence J. Hallett,
Jr. The property where this present
structure is located was purchased in

Lawrence J. Hallett, Jr.
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1821 by Larry Hallett's great, great,
great, great grandfather, William Hal-
lett. At the time there was a wood
frame structure on the property. In
1858 the present structure at 503 Gov-
ernment Street was built and given to
grandson William as a wedding gift.

The house is built in the Federal
style and there is a courtyard in the
back with a fountain as well as a car-
riage house. Some of the original fur-
nishings are still in the house includ-
ing the six foot by three foot brass
chandeliers and two fourteen foot
mirrors.

The Hallett House, which has served
as a home for the Halletts through the

A
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Miller, Hamilton, Snider & Odom

years, and now is Larry Hallett's law
office, was one of the first Mobile
homes to be placed on the National
Register of Historic Places.

A fascinating Mobile law office re-
hahilitation project, that has received
much notoriety since its completion in
early 1983, is the structure that houses
the law offices of Miller, Hamilton,
Snider & Odom. The Frazer House,
a balconied twdstory dwelling built in
1856, is located at 256 State Street.
The structure lived a rather placid ex-
istence for 123 years, until it had a bout
in 1979 with Hurricane Frederic. The
hurricane uprooted a front yard oak
tree which hit the front chimney and
crashed through the front gallery. The
house, which was for sale at the time,
was purchased by the present owners
that same year, and the revitalization
started in May of 1982.

The Frazer House was built by C.W.
Butt, a commission merchant and the
son of a noted Mobile architect. Dr.

The Alabama Lawyver

T.L. Frazer, a newcomer to Mobile,
bought the home in 1897 in the middle
of the city's last yellow fever epidemic,
ignoring advice of friends who warned
Mobile would never be a healthy place
to settle. His daughter, Miss Alice
Frazer, owned the structure at the
time it was acquired by Miller, Hamil-
ton, Snider & Odom.

During the restoration, a new wing
was added in the back, creating a
courtyard capable of hosting hundreds,
As required by historical preservation
tax laws, the same building techniques
as on the old parts of the home were
used on the addition of the building,

Restorations are running rampant,
and it's greal to see that lawyers are
the leaders in rehabilitating these old,
historic structures for “adaptive reuse.”
For all the endless hours of time and

effort put into preservation of a build-
ing, would most lawyers do it again?
You bet they would. In fact, now that
Miller, Hamilton, Snider & Odom have
completed renovation of the Frazer
House, they have bought the house
next door to begin working on. Some
folks just can't get enough, a

Jen Nowell, a grad-
wate of Aubwrn Uni-
versily al Montgom-
ery, s publications
dirvector of the Ala-
bama State Bar and
serves as managing edilor of The Ala-
bama Lawyer.

233



B-R-O-A-D-M-O-O‘'R T-OOW-E-R:-S

ULIIMATE IN
WATERFRONT
LIVING.

EEEEEEE.Y N
AR E AR
%

S STITTEPEPE |

Enter a private and exclusive world through lush : iz : :
gardens that are blended in perfect perspective and , Please contact me with additional information
color. Follow the brick-patterned circular drive to your on BROADMOOR TOWERS.
personal covered parking area. As you take the glass

elevator, notice the elevated, lighted tennis courts, the Name Phone
exercise room, sauna and recreational facilities . . . as

well as the landscaped pool overlooking the Gulf of Address

Mexico, The white sandy beaches and beauty of Perdido

Key are yours . . . but there's more. City State Zip

Your 2 bedroom/ 2 bath or 3 bedroom/ 3 bath homein
Eroadmoor Towers has all the amenities to match the
environment. Marble accents, whirlpool baths, builtin
wet bars, superbly-equipped kitchens, auxiliary
generator and more. Discover the meaning of ultimate.
It's your opportunity to have it all.

. JBROADMOOR TOWERS
PERDIDO KEY P.O. BOX 1888
GULF SHORES, AL 36542

205/981-6701-2 981-6781-2




Opinions of the General Counsel

William H. Morrow, Jr.

QUESTIUN:

(1)*May an attorney accept a check for deposit in
the attorney’s trust account, other than a certified
check or a cashier's check, and, before it has been
paid by the drawee bank, disburse the funds by
check drawn on the attorney’s trust account?”

QUESTIDN:

(2) “May an attorney accept a check representing
trust funds for deposit in the attorney’s personal
account, other than a certified check or a cashier's
check, and before it has been paid by the drawee
bank, disburse the funds by a check drawn on the
altorney’s personal account?"

ANSWER QUESTION 1:

For an attorney to accept a check for deposit in the attor-
ney's trust account, other than a certified check or a cash-
ier's check, and, before it has been paid by the drawee bank,
disburse the funds by check drawn on the attorney’s trust
account would constitute a misappropriation of the funds of
some other client or clients in violation of DR 9-102(B) (4).

ANSWER QUESTION 2:

For an attorney to accept a check representing trust
funds for deposit in the attorney's personal account would
constitute a comingling of funds in violation of DR 9-102,
and for an attorney to accept a check for deposit in a trust
account or in a personal account, other than a certified
check or a cashier's check, and before it has been paid by the
drawee bank, disburse the funds by a check drawn on the
attorney’s personal account would cause the attorney to
acquire a proprietary interest in the subject matter of poten-
tial litigation in violation of DR 5-103(A).

DISCUSSION:
Disciplinary Rule 9-102(A) provides:

The Alabama Lawyer

“All funds of clients paid to a lawyer or law
firm, other than advances for costs and ex-
penses, shall be deposited in one or more identi-
fiable bank accounts maintained in the state in
which the law office is situated and no funds
belonging to the lawyer or law firm shall be
deposited therein except as follows:

i1) Funds reasonably sufficient to pay bank
charges may be deposited therein.

(2) Funds belonging in part toa client and in
part presently or potentially to the lawyer or
law firm must be deposited therein, but the
partion belonging to the lawyer or law firm may
be withdrawn when due unless the right of the
lawyer or law firm to receive it is disputed by
the client, in which event the disputed portion
shall not be withdrawn until the dispute is fi-
nally resolved."”

Disciplinary Rule 9-102(B) (4) provides:

“A lawver shall:

(4) Not misapproprate the funds of his client,
either by failing promptly to pay over money
collected by him for his client or by appropriat-
img to his own use [unds entrusted to his
keeping.”

Disciplinary Rule 5-103(A} in pertinent part provides:

"A lawver shall not acquire a proprietary inter-
estin the transaction, cause of action or subject
matter of litigation he is conducting for a client

A Disciplinary Rule of the Florida State Bar is more
specific than the above-quoted Disciplinary Rules of the
Code of Professional Responsibility of the Alabama State
Bar. This Rule provides:

1102 {4) “Trust funds and fees.

Money or ather property entrusted to an attor-
ney for a specific purpose, including advances



for costs and expenses, 1s held in trust and must
be applied only o that purpose.”™

This Rule has been interpreted by many of the attorneys
in Florida to mean that until checks have cleared, if a
disbursal is made, the disbursal 1s made on funds of other
clients.

In the case of Matter of Makowski, 73 N.J. 265, 374 A.2d
458 (1977}, the Supreme Court of New Jersey held that an
attorney had violated Disciplinary Rule 9102 for, among
other reasons, the attorney's habit of drawing checks on his

trust account to cover a client’s expenses before the client
had made the corresponding payment. In the opinion the
court stated:

. respondent was in the habit of drawing
checks on the trust account to cover a client’s
expenses before the chient had made the corres
ponding payment,

. .. the irregularities were due to respondent's
imperfect understanding of the nature of an
attorney’s trust account and his obligations
with respect thereto.”

Disciplinary Report

n Friday, May 18, 1984, the following discipli-
nary proceedings took place before the Board of
Commissioners of the Alabama State Bar:

Private Reprimand

A lawyer was privately reprimanded for having been
guilty of willful neglect, in violation of DR 6-101(A}, by
having [ailed to file smit prior to the expiration of the
statutory period of limitation after he was unable to
negotiate a settlement on behalf of two clients who
suffered damages in a motor vehicle accident, The same
I lawyer was also privately reprimanded for attempting to
exonerate himself from his liability to his clients for
personal malpractice, in violation of DR 6-102(A), by
offering to reimburse his clients for their out-of-pocket
losses in the matter in exchange for their releasing him
from hiability for malpractice.

A lawyer was privately reprimanded for violation of
Disciplinary Rule 1-102(A) (6) for making sexually sug-
gestive comments to two perspective female clhients
while conducting an interview in the attorney's office,

Public Censures

Birmingham lawver Timothy A. Massey was pub-
licly censured for having filed claims with the State
Comptroller that misrepresented the time that he had
spent on indigent eriminal defense work in cases to
which he had been appointed by the court, which claims
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resulted in Mr. Massey receiving an overpavment of
53,978.40 (which he subsequently returned to the State),
in violation of DR 1-102(A) (4).

Talladega attorney Rufus Dempsey Pitts was pub-
licly censured for violation of Disciplinary Rules 1- I
102(A) (4) and 1-102(A) (5) arising from several instances
of inaccurate billings submitted by Mr. Pitts to the State
Comptroller requesting payment for work performed for
indigent defendants. Mr. Pitts was found to have sub-
mitted several billings with erroneous dates and times
together with some instances of double billing, Prior to
administration of the public censure, Mr. Pitts repaid
the state Comptroller all money received [rom the ques-
tioned billings.

Surrender of License

Cecil W. Elledge, of Birmingham, surrendered his l
license to practice law in Alabama, effective Apnl 9,
1984, as a result of a felony conviction in Federal Court.

Transferred to Disability Inactive

Burl Van Gamble, of Birmingham, was transferred
to disability inactive status by an April 6, 1984, order of
the Disciplinary Board based upon Gamble's petition to
the Board in which he asserted that he suffered “a
mental infirmity or illness which renders him incapaci-
tated from the practice of law.”
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In Informal Opinion 1170 (1970) the American Bar Asso-
ciation Committee on Ethics and Professional Responsibil-
ity held that there is nothing improper in an attorney re-
presenting both buyer and seller in a real estate transaction
with the full knowledge and consent of both. However, the
committee held that for an attorney to advance his own
funds to cover the purchase price until a check tendered to
the attorney clears would constitute a violation of Discipli-
nary Rule 5-103(B). In the opinion the commitiee stated:

“Informal Opinion 923 held that there is no-
thing improper in an attorney representing
both buyer and seller in a real estate transaction
with the full knowledge and consent of both. DR
5-105({C) appears to be in accord with this. If the
lawyer may accept the employment after full
disclosure, 1t would appear that he could also
with the full disclosure to and consent of all
parties deliver the deed against future availabil-
ity of funds, where this will expedite the clos-
ing. The risk is the client's which he may wish
to knowingly take if he is fully advised of the
possible consequences.

But for the lawyer to advance his own funds
presents an entirely different situation, By do-
ing so he is in effect making a loan to his client.
In litigated matters, this is specifically prohi-
bited by Canons 10and 42 and DR 5-103(B). See
Formal Opinion 288. In principle there appears
to be no difference between litigated and non-
litigated matters in this respect. Potential lit-
igation is involved, in the event the out of state
check does not clear. And, as was said in Formal
Opinion 176: 'It is true that litigation may never
ensue, and that it is not in course of conduct at
the time the purchase 1s made, but, in the opin-
ion of the Committee this does not alter the
unprofessional nature of the transaction.’

We therefore hold such advance of funds by an
attorney to be improper.”

We recognize that it is a widespread practice among at-
torneys in Alabama to accept in a trust account a check (not
certified or a cashier’s check) and disburse the money before
it has been paid by the correspondent bank.

Interestingly, the above-quoted Florida Disciplinary Rule
created so much controversy among Florida attorneys and
lending institutions that the Florida Bar has now petitioned
the Supreme Court of Florida to change the Rule. The pro-
posed amended Rule would read as follows:

“Except as hereinafter provided, the lawyer
will not disburse funds held for a client to or on
behall of that client unless the funds held for
that client are collected funds. The exceptions
are as lollows:

{a) The deposit 15 made by certified or cash-
1er's check issued by a bank authorized totrans-
act business in the State of Florida; or

(b} The deposit is made by a check represent-
ing loan proceeds issued by a bank, savings

The Alabama Lawver

bank, savings and loan association or other in-
stitutional lender; or

(¢) The deposit is made by a bank check, offi-
cial check, treasurer’s check, or money order or
other such instrument issued by a bank or sav-
ings and loan association within the State of
Florida when the attorney has reazonable and
prudent grounds to believe the instrument will
clear and represent collected funds in the attor-
ney's trust account within a reasonable period
of time; or

(d) The deposit is made by a check drawn on
the trust account of an attorney licensed to
practice in the State of Florida or on the escrow
or trust account of a real estate broker licensed
under Chapter 475 of the Florida Statutes when
the attorney has a reasonable and prudent belief
that the deposit will clear and represent col-
lected funds in his trust account in a reasonable
period of time,

The above exceptions are at the nisk of the at-
torney. If any of the deposits fail, the attorney
shall within two (2) working days after notice
replace the funds in the attorney's Lrust ac-
count. Vialation of any part of this section is an
offense punishable by disciplinary proceedings."”

We feel that our interpretation of the Code of Professional
Responsibility should be made known to the attorneys in
Alabama generally so that all attorneys will abide by the
letter of the rules and those who do so will not be unjustly
criticized. O

Three Alabama and Federal Trial Practice Form
Books Available for Immediate Shipment . . .

O ALABAMA AND FEDERAL MOTION
FORMS

O ALABAMA AND FEDERAL ORDER AND
JUDGMENT FORMS

O ALABAMA AND FEDERAL COMPLAINT
FORMS

Part of a series of trial practice form books by
Robert Sellers Smith and Joan Mcintyre.

The price of each of these books is $59.95 plus
postage and handling.

MADISON PUBLISHING COMPANY, INC.
223 EAST SIDE SQUARE
HUNTSVILLE, ALABAMA 35801
(205) 533-5040
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The Final
Judgment

W. W. Flowers, Jr.

It is with great sadness and great
pride that I write in memory of Walter
Flowers, Sadness because of his un-
timely death. Pride because he was my
very dear friend.

Walter died April 12, on his 51st
hirthday, at his home in McLean, Vir-
ginia. A native of Greenville, Alabama,
he had lived most of his life in Tusca-
loosa. He graduated from the Univer-
sity of Alabama in 1955. While at the
University he was president of the
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Student Government Association and
was elected to Phi Beta Kappa. He re-
ceived his law degree from the Univer-
sity, and was admitted to the Alabama
Barin 1957, Walter and I practiced law
together prior to his election to the U5,
House of Representatives in 1968,

Walter was a highly respected, val-
uable member of the House for five
consecutive terms. He 1s remembered
most vividly for his pivotal and cour-
ageous role during the impeachment
proceedings by the House Judiciary
Committee in 1974, That was surely
his finest hour, the climax of his career
asa statesman. He will also be remem-
bered as chairman of the Judiciary
Subcommittee on Admimistrative Law
and Governmental Relations and for
his effective leadership on the Science
and Technology Committee and the
Fossil and Nuclear Energy Research,
Development and Demonstration Sub-
committee which he chaired.

While Walter served the Seventh

District for those ten yvears, [ watched
him as he faced controversial decisions
head on. He anguished over many of
them privately, and he occasionally
drew public criticism for them, but |
cannot remember a single decision
that he would have changed had he
had the opportunity. He was a man of
strong principles — principles that
guided him through the difficult times
and that were an inspiration to those of
us around him.

Those who knew him were impressed
by Walter’s superior intelligence. And
yet he was one of the most unpreten-
tious people 1 know. He was every-
body's “buddy,” and he was as strong
an advocate for his meekest constitu-
ent as he was for the most influence-
wielding one,

Walter gave up his House seat torun
for the Senate in 1978 It was one of his
rare endeavors that was not success-
ful, but he turned even defeat into ad-
vantage. He began making a name for
himself in the Washington business
community, first as a valuable mem-
ber of a respected law firm there, then
as vice president of Signal Companies,
Inc., a successful engineering and
energy conglomerate, organizing and
serving as first chairman of the Na-
tional Council on Synthetic Fuels,

My heartfelt sympathy goes out to
the family he left behind — to his wife,
Beverly; to the children, Vivian Flow-
ers Porter of Birmingham, Walter W.
Flowers and Victor Flowers of Tusca-
loosa; to his father, Walter W. Flowers,
Sr. of Northport; and to his brother,
Dr. Rabert Flowers of Honolulu,
Hawaii.

Congressman Richard C. Shelby

Suly 1984
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books for sale

ANNOUNCING: A History of the Fifth
Circuidf, 1891-1981 by Harvey C. Couch.
Published under the Auspices of The Bi-
centennial Committee of the Judicial Con-
ference of the United States. A copy of
this book may be purchased for $8.16, if
mailed, or $6.96, if picked up, by placing
an order with Maxwell G, Dodson, Cir-
cuit Librarian, U.S. Court of Appeals,
Fifth Circuit, 600 Camp Street, Room
106, New Orleans, Louisiana 70130, Make
your check payable to Librarian, U.5.
Court of Appeals, Fifth Circuit.

FOR SALE: Alabama Reports, Alabama
Appellate Reports, Decennial Digest 1st-
7th, and partial sets of Southern Repor-
ter, Southern 2d, Federal Reporter, Fed-

eral Supp., F. 2d, Federal Rules Decisions,

Supreme Court Reporter and various oth-
ers. Contact: Ruth Weeks, University of
Alabama Law School Library, P.O. Box
6205, University, AL 35486,

The Alabama Lawyer

FOR SALE: AmJur 2d, USCA Lawyer's
Edition, and ALR 2d Later Case Service,
ALR 3rd Complete, and twenty-one vo-

lumes of ALR 4th. Jerry W. Jackson, P.O.

Box 819, Haleyville, AL 35565, for infor-
mation. Phone: 486-3618.

FOR SALE: Alabama Digest, all vo-
lumes updated and complete to 1980,
Code of Alabama, all volumes updated
and complete to 1980, P.O. Box 634, )
Jasper, AL 35502, or contact Rachel Rea
at 221-4130, ext. 31.

FOR SALE: Two sets of Alabama Code
with pocket parts updated through 1983,
Contact Chenault, Hammond and Buck,
117 Second Avenue, N.E., P.0. Box 1906,
Decatur, Alabama 35602, Phone;
353-7031.

FOR SALE: Newly printed and updated
Code of Professional Responsibility of the
Alabama State Bar — Rules of Discipli-
nary Enforcement, Every lawyer should
have one accessible. $1.75 plus postage
{$1.05 third class, $1.56 first class). Send
check to Alabama State Bar, P.O. Box
671, Montgomery, Alabama 36101,

services

LEGAL RESEARCH and writing ser-
vice. Need help with a deadline? [ have
seven years experience in legal research
and writing. Access to the largest law li-
brary in Alabama, plus computer data-
base available (at commercial time rate),
Rates: $30.00 per hour. Sarah Kathryn
Farnell, 2 Woodland Hills, Tuscaloosa,

AL 35405. Phone (205) 556-1451. In Mont-

gomery, call 262-6261.

THE
ALABAMA LAWYER
CLASSIFIEDS

All requests for classified ad
placement must be submitted
typewritten and are subject to
approval. Alabama State Bar
members are not charged for
classified notices, however are
limited to two announcements
per year. Nonmember advertis-
ers must pay in advance and
will receive a complimentary
copy of The Alabamea Lawyver in
which their advertisement 1s
published. Additional copies are
$3.00 plus postage.

RATES:

Members: No charge

Nonmembers: $30 per insertion
of fifty words or less

$.50 per additional word

DEADLINES:

Classified copy and payment
must be received no later than
the first day of the month prior
to publication date, no
exceplions.

MAILING:

Send classified advertising copy
and your check, made out to The
Alabama Lawyer, to:

Alabama Lawver Classifieds
c/oJen Nowell
P.0. Box 4156

Montgomery, AL 36101
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LAMAR MILLER, Examiner of Questi-
oned Documents. Qualified in most Ala-
bama Courts. American Society of Ques-
tioned Document Examiners, American
Academy of Forensic Sciences, Certified
by American Board of Forensic Document
Examiners. Handwriting, Forgery, Type-
writing, Alteration of Medical and other
Records, Miscellaneous document au-
thentication problems. P.O. Box 2250,
Auburn, Alabama 36831-2250. (205)
BA7-6609.

3

EXAMINATION OF QUESTIONED
Documents. Handwriting, typewriting
and related examinations. Internationally
court qualified expert witness. Diplomate,
American Board of Forensic Documents
Examiners. Member: American Society of
Questioned Document Examiners, the In-
ternational Association for Identification,
the British Forensic Science Society, and
the National Association of Criminal De-
fense Lawyers. Retired Chief Document
Examiner, USA CI Laboratories, Hans
Mayer Gidion, 218 Merrymont Dr., Au-
gusta, GA 30907, (404) 860-4267.

STRUCTURAL ENGINEER/Consul-
tant/Failure Analyst/Expert Witness,
Ph.D. in Applied Mechanics. Alabama
registered professional engineer. Expe-
rience in codes & standards, product lia-
bility, and failure analysis of industrial
equipment and structures, construction,
marine, pipeline, and pressure vessels,
National/international experience. Dr.
Samuel J. Brown, E.E., QED Corp., P.O.
Box 1275, Crosby, Texas 77532, (713)
328-5538.

court reporter

Richard Wilson
& Associates

Registered
Professional
Court Reporters

132 Adams Avenue
Montgomery, Alabama 36104

264-6433

miscellaneous

TRIAL NOTEBOOK: Save time, mo-
nev, frustration — win more lawsuits.
Woodgrain plastic 3-ring binder with 14
plastic coded index pages and 104 pages
of worksheets by category. Complete
notebook $49.95; or send for free bro-
chure. Write: American Legal Tech, Inc.,
P.0. Box 229, Independence, Missouri
B4051, (B16) 836-1935,

ATTORNEY COLLECTION System:
Uses IBM Datamaster, sends 3 different
collection letters. Files small claims, cir-
cuit, district court suits, multiple suits
and bankruptcy. Totals fees interest and
more. We tailor to suit your needs, Inex-
pensive & easy to operate. Contact Beth
Smitherman at Smith, Burton and Asso
ciates, 1800 Hackberry Lane, Suite A,
Tuscaloosa, AL 35401. (205) 752-1325.

ALABAMA LAWYER BINDERS:
More than 300 Alabama lawvers have
found a convenient way to keep The Ala-
bama Lawyer organized and accessible for
easy reference or to place in the lobby of
their law office. They have ordered cus-
tom made binders, available for §6.50
each, by writing The Alabama Lawyer,
P.0. Box 4156, Montgomery, Alabama
36101. Please include payment by check.

“Young “Lawyer’s Section

{from page 213)

finest young lawyers that could be
found anywhere. As I see and hear
about some of the problems facing the
Bar today and in the future, | am con-
tinually assured that the Bar will
overcome those issues because there is
a core of older lawyers and younger
lawvers who have the best interest of
the Bar dear to their hearts, and they
will work to overcome the tough issues.
The young lawyers in Alabama are
fighting the problems of economic re-
cession, lawyer over-population, rapidly
changing laws and court rulings, and
dividing their time between their prac-
tice and their social responsibilities. |
think our young lawyers are recogniz-
ing these problems and adapting them-
selves so that they can overcome them.
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They are successfully meeting these
challenges. The future of this Section
is bright and the Section remains
strong. The incoming president of the
YLS, Bob Meadows, is a fine young
lawyer from Opelika who 15 already
working to develop the coming year.
If I may be excused for taking a per-
sonal privilege, I would like to thank all
of those Alabama young lawyers who
have been most helpful this year. This
group includes not only the Executive
Committee but those liaison persons
and the various subcommittee mem-
bers. Your work and determination
have been evidenced all year long. |
have enjoyved serving as president of
the Young Lawyers Section and have
been rewarded in being exposed to the
broad sweep of not only the Young
Lawyers Section but also the Alabama

State Bar. The Young Lawyers Sec-
tion is something that each of you
should become actively involved in,
and my eight-plus years involvement
with the Section continues to reinforce
my conviction that a lawyer becomes
closer to being that ideal lawyer the
more he participates in the organized
Bar and understands its problems and
endeavors to solve or overcome them.
This year has made me more enthusi-
astic about the practice of law as well
as helping me to realize more fully that
this is an honored profession and that
all of us should strive to keep it that
way. | am proud to have chosen this
profession and to be a Young Lawyers
member of the Alabama State Bar As-
sociation. Again, I thank you all and
wish the very best to each of you for
the yvears to come, O
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LEGAL PRINTING
x*®

Legal and Financial Printers Since 1910

Experienced, Dependable, Responsible,
Confidential

Prospectuses, Proxy Statements,
Official Statements, Tender Offers,
Indentures and Briefs

130 South 19th Street
Birmingham, Alabama 35233
Telephone: 205/251-5113
Contact: Harold Fulton, Vice President




YOUR COMPUTER-ASSISTED LEGAL RESEARCH
SYSTEM COULD BE AS OUTMODED AS THE
MEDIEVAL IDEA OF A SUPREME COURT.

In those days, your first supreme
court appearance was often your last
appearance. Anywhere. And the verdicts
were based more on personalities than
precedents.

Today, that's all changed. But you could
still find yourself at the mercy of another
legal anchronism: a computer-assisted
research system that's not state of the art.

That can be the case if you're still
using LEXIS® At WESTLAW! we want
you to realize that computer-assisted
legal research has come a long way in the
past decade. Only WESTLAW has kept
pace with those changes.

Mew studies have shown that full
text plus manual indexing produces sig-
nificantly better results than full text
alone. And only WESTLAW has FULL
Text Plus. LEXIS offers only full text.

WESTLAW'S Full Text Plus also
has editorial features — synposes, head-
notes, digest topics and key numbers—
added to each case. So if one of your
search terms appears in an editorial
feature but not in the opinion, you'll still
find the case on WESTLAW.

After reading the case, you can quickly
switch to WESTLAW'S Insta-Cite ™
database for an appeals history.

At WESTLAW, we take extraordinary
steps to ensure the accuracy of our
information. Each new case is checked
for accuracy, right down to possible
typographic errors in the original material.
And when another case is referenced
in a decision, we provide parallel citations
for yet another layer of accuracy. No
one else does this for you.

Remember, working with an outdated
legal research system is like working with
a medieval supreme court. Very risky.

Call or write for more information on
WESTLAW today.

KEEPING PACE WITH
THE LEGAL MIND.

Call Toll Free 1-800-328-9352 or write: WESTLAW, West Publishing Company, PO. Box 43526, St. Paul MN 55164
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