


'~t Union Bank, 
ire rrork hard to 
earn your trust. '' 

-Henry A. Leslie 
President and Chief Executive Officer 

Union Bank works closely wilh many Alabama 
alto111eys in the administration of tr'Llsts and esta tes. 

Ow· investment capabilities have increased 
dramatically in the past year by the addition of a 
state-of-the-art computerized system. As Afaban,a's 
largest independent bank , we control al.I our 
investment processing within the Trust Dep,u·tmenl to 
assure constant attention and comp lete confident ialiiy 
for yow' clients. 

We invite yow ' questions about Union Bruik's t1'Llst 
services. Ow· experienced trust officers wi.Jl be glad to 
discuss any business , 6nru1cial. or aclnunjstrative aspect 
of the se rvices we provide. 

1111111 
BAnK & TRUST. ..... ~IUC 

60 Commerce SLreet 
Montgome1y, Alabama 36104 

(205) 265-8201 



Tools of the trade 
for the Alabama attorney . • • 

Treatises. • • 

-- Cnn11nal 0 1'1cntt,1.·~ .1nd 01.'r't.!n:-c!-,n Al.,ban,t,, 
Chi:trk.i,. Ch1,,rk11.-.x I e,ga, ............................. $~1.95 

-- Aloban,a Cnn11n;1l T rrnl Prarn,e. 
Ch,arka., ----- __ 555_q5 

-- Alabam• L," ,,1 Dama~•~ 0.1m/,f,, & 

Coric,· --·· --·--·--·· .. ·-···· -· S,0.<15 
-- Alabamo 01,.,,<0 , Ahm"'" & Child Cuscody, 

.1 f,·Curlei · & n.11 •1, ... _ ........................................... $61.1.95 
-- Alabama Cn m111.1l Trial Pr.""'' forms. 

Chiarka., ............................................. . ............... 559.95 
-- Alabama Llm1n\ru)ns ..,f Act11,,,,nf &. !\oucc Pro\'1· 

'Ions. Holl ----··-·- -- S29.95 
--Alabama \X'orkmen's Comperu.>uon, H,-...,J, Hanf,· 

&. Saad --··---··-----··- • S39.95 

National. •• 

-- AdJUStmcnt of D0b11. lndi, ·1dual wuh Regular 
Income, Ch. 13, federal Bnnkrup1cy An, 
Ph,/Jips .......................................................................... $39.95 

-- Evidence ,n T rlnls under Bankruptcy Acc. Norron & 
Russell ____ ............ -,.·---··-······"·"····-·"- $29.95 

-- L1qu1danon under Ch. , of rhe 8'1nkrupccv Act, 
Ph,ll,ps -------- S3, .95 

-- Rrorgani::mons under Ch. II of 1he Banl:rup,cy 
Code. Dobb.< ···-·· .. ·-·--··-------····-·-· S.39.95 

-Coni nm s: Con temporary Cases, Commenrs and 
Problem, , Closcn. Pcrlmurrcr nnd 
\Vitrcn bers .................................................................. $33.00 

-- Dc1crm1mng D1sabll11y & Per50nal Injury Damage, 
Medu:al Evaluanon for T nal Lawyers, 
McQuadc ---·- ·---- $89.95 

--0. ncal Pracucc for T nil Lawyers. 
Pekarsk1• ---·····-·······---····- ··· ............................. S54.95 

-- The lnsan11y Defonsc: A Bibhogrnphic Research 
Guide, Picquet und Desr ....................................... $35.95 

-- Prcpararion of Medical Cases for 5(:ulemem and 
Tria l, Hoflc1• -····---·-··-··----··-·- $79.95 

Monographs . • • 
--Co llc1.'t11.>n~ '-'I A1.-.:0uncs. J,.,·ltru.:s & 

\f',lkm:<cm .......................... - ........ - ........................ SH.95 
formnuon \\ •H h Forms. -Co r("'r.-it,on~ 

lf:1/rh.rl/ . ·----- ----- - SH-95 
--0.n nue. Exe.:uuons & l'-kch,n1C<' Liens, 

Ha,rst<>n ·-·-··--···"· ········-····---- $24.95 
--E nforcement or St-curiry lntcrc~"' ,n Pc=nal 

Property. }L'li nc< ...................................................... SZ4.95 
-- Landlord & Ten.mt - Breach & Rcmcdlc<, Hush•, • 

& ErhcmJg,· .................. - ... ···-··--·· .. ···-· ........ S24.95 
-- \'C'ro ngiul Dcoth Aetlons.jdi"r,c;, ··-·-··· SH 'l5 

-Med ical lnform•uon Newsletter for Tnol Lawyers, 
A lcQ undc ..................................................................... $89.95 

-- Medical Pracuce for Trrnl Lawyers, 
McQuad,· ......................... ----··-"-"···-··- $64.95 

--An3Jy :ing Mod,cal Re.:ords - A Me1hoJ for T m!I 
L:a"1·ers. .\fcQuodc _ -- Si9.00 

--i-:ursing Hom;,s and rhc Law: Sratc Rq;ulanon and 
Private L11lg,11lon, Johnson. Wolfl & 
Terrr .............................................................................. $36.95 

--O ut•of·Srnrc Prnct1« of Law - Mu ltlsrnce and Pro 
Hoc Vice, Kccnnn .......... - ... - .......................... _ $42.95 

--P harmacy Prnmcc for Trial Law1·ers. 
Hickmon ···---·---·--···-··-·--·····--··-· S52.95 

--Po,; 1con, •oct1on. Federal and State Rcmod,cs and 
Relief, \f',Jk,-,; ....... ·--- ·---- ···--- ······················· $54.95 

-- American Real E.late Law, Pind.,r .................. $99.95 
-- RESP A, Truth ·ln ·Lcndlng & EC01 \ (in Real Esrare 

Trnnsa<1ioM), l'ndrrck ........................................... S39.95 
--Se amen's Dnmuacs for Death and I niu rv, Hood .1nd 

Hnrdr -· .. ---··-·-··-- .. ---··-· SS4.95 
--Soc,al Sccumy D1sab1hty aa,mt, Pr~CIICC and 

Procedure, Keenan, Ashmnn & Lucils -··-· Soi.9; 
-- Federal Tax Plnnnmg for Vacat1on Homes & 

Condominiums, 2d Ed., Dr,,roll' & 
Da/ron .......................................................................... $39.95 

-- Wi lls, The Truth About Probate, Mt'C<>nnughcr .. . 
Softbound ... Sl4.9S Hardbound •.. $19.95 
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Tresideflt's 
Tage 

Take the Good with the Bad 

T his is my final reporttoyou as 
pres idem of the Alabama State 
Bar. Again I acknowledge with 

hum ility that you bestowed upon me 
your highesL honor and my greatest 
honor by choosing me to serve as your 
president. Your Alabama State Bar 
has had an excellent year, much has 
been accomplished, but much remains 
to be accomplished . As I reach the end 
of my term. I face the reality that time 
has run out before t he job has been 
completed. 

Whateverourac complishmentsdu r· 
ing the past year, I acknow ledge with 
gratitude the support of the state bar 
staff, the board of bar commissioners 
and the committees and task forces. 
Without theircollectiveeffons. lirtle if 
anyth ing would ha ve been accomp
lished. Without exception, the members 
of the bar sea.ff have labored long and 
har d, cooperated fully and kept our as· 
sociation on the righL t rack. Likewise, 
the bar commiss ioners have been ac
tively considering and approving the 
long-range and current programs and 
policies of your bar. Every president 
must rely upon th is staff and the bar 
commissioners to provide continuity of 
and support for programs which could 
not be accomplished by any president 
during a one-year administration. Both 
are commended for their excellent gui
dance and hard work. 

Passing in review, the 1984-85 year 
has been a success . Conferences with 
local bar leaders were held in conjunc
t ion with both the annual and midyear 
meetings. with an excellent exchange 
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of ideas. Additionally, your president 
has met with the local bars in Bir
mingham, Calhoun -Talladega, Coffee
Dale-Pike, Etowah, Houston-Henry, 
Madison, Mobile and Montgomery 
counti es. Each conference and visit 
provided lhe sta te bar representatives 
with an opportunity to share and ex· 
change ideas and to have i npu L from 
t he grass roots. As your president, I 
was especially honored by Lhe oppor· 
tunity to participate in the celebration 
of the 100th anniversary of the Bir
mingham Bar Association. 

Of specia l significance to t he bar is 
the acquisition from the State of Ala
bama of an addition to ow· headquar
ters lot on Dexter Avenue. Your bar 
has outgrown its e.xisting space, and 
curre nt and futu re expansion are es
sent ial to a well-run service organiza
tion. Th e bar is indebted to Governor 
George C. Wallace for his foresight and 
cooperation in making our needll(I ex
pansion possible. This gift £rom Lhe 
state will permit the consolidation or 
the headquart ers office and the Cente r 
for Profess ional Responsib ility, and 
permit futureexpansion better to serve 
the bar . We all owe a debt or gratitude 
to the task force composed of three 
former state bar presidents. Oakley 
Melton, Jr .; Robert E. Steiner. IU; and 
Jam es J. Carter; to Montgomery law· 
yers John B. Scott, Jr .. and Jesse Wil· 
Iiams, III; and to Chief Jus tice Torbert 
for his cooperation. 

To finance the expanded services of 
the bar (without deficit), your legisla
tive counsel, Wendell Mitche ll and 

BYARS 

John Casey, guided Lhe legislation in
creasing license fees to S150 per year 
and dues for non-practicing lawyers to 
S75 annua lly. and reducing the exemp
tion from Lwo years to October I (ol· 
lowing admission. During 1984-85, t he 
deficit to provide the current programs 
was projected at approximately $46,000. 
This legislation, enacted during the 
special sess ion 1985, ass ures the defi
cit-free operati ons, certainly in the 
near futur e. 

We can not overlook the multi t udc of 
good work done by the committees and 
task forces. The reports given at the 
midyear meeting, which have been col
lected and published by t he bar, speak 
for themselves. Much additional work 
and many accomplishments have taken 
place since those reports. Without in
tendingtooverlookor beliule the work 
of any commiltee or task force, this 
report undertakes to review a few of 
the many outstanding programs. 

By the annual meeting, each of you 
shou ld have received the excellent desk 
book providing telephone directories 
and useful information for t he bench 
and bar of this st ate. The Desk Book 
Committee, co-chaired by Dorothy F. 
Norwood, deputy clerk of the Alabama 
Sup reme Court, and Brenda Smith 
Stedham of Anniston, is to be com· 
mended for a job well done. This is the 
first edition of a desk book in more tha n 
10 years. but is to be replaced with an 
annua l edition furnished without cost 
to bar members. As a by-product of the 
preparation of t he desk book, £or the 

(~ tinued on page 2()6) 
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It's Going to Get Worse ... Before it Gets Better 

T he un usually large number of inquiries I have re
ceived regarding lawyers' professional liability 
coverage, plus the many long hours your Insurance 

Programs Committee has spent on our current problem, 
dictates this attempted explanat ion of a serious problem 
faced by all lawyers. 

Starti ng in 1972-73, lawyers experienced t he first ins ta
bility in our professional liability insurance market ... 
carri ers withdrew , policies were restricted and rates soared. 
This phenomenon has been occurring about every seven 
years ; six years ago was our last experience (until the recent 
problem) of the t ight market an d high premiums. 

Our Insurance Program s Committee became very active 
in 1973 and really has not had a chance to relax since. We 
had two carrie rs writing in 1974; the mar ket gradually 
eased as carrie rs re-entered the market and again began 
offering "great policies" at reasonable, competitive rates. 
As in earlier years. these carriers have skimmed the cream 
and once again are withdra wing. This is not peculiar to 
Alabama - it is nationwi de. Our former endorsed carrier, 
ICA of Houston, has stopped writing lawyers' professional 
liability insu rance. Th eir last year's experience in Alabama 
was catastrophic. We examined the figures and validated 
our loss ratio at 277 percent under the terms of our contract 
with ICA. 

Our current endorsed administ rator, Professional Liability 
Insurance, Inc. of Wilmington, Delawa re, had hoped to(an d 
in fact did contract to) limit to 20 percent any increase in 
rates for this year . T his is not even a possibility in the 
current market. Our 1985-86 rates are at least 130 percent 
over our 1984-85rates. You ask, "What about your contract?" 
Candidly, in today's insurance market, a guaranteed rate 
does not exist. The cont ract is not worth the paper it is 
wr itten on, with respect to rates. If you do not pay the rate, 
the carrier merely withdraws from the market and refuses 
to write the coverage. 

The Alobo111u /.awycr 

Our reinsurance through the Lloyds of London syndicate 
simply will not be available at the lower contracted rate. 
Th e London market is very shaky with the volume of law
yers ' professiona l liab ility coverage it holds in America. It 
ha s stopped accepting new coverage in this area. Many U.S. 
carriers have wit hdrawn again , or those remaining in the 
mark et are requiring a new application even for those who 
have been insured previously over an exte nded period of 
time. Su rcharges also are being added in certain areas of 
practice, particu larly in the areas of torts and real estate. 

All is not bad - it could be worse. The Florida Bar 
recent ly advised its members the insura nce may not be 
available in that state at any price. Other states are expe
riencing 300 to 400 percent rate increases. I know of no state 
t hat is not concerned about the curr ent state of the market. 

Our committee is conti nui ng to investigate the possibility 
of fomunga captive; however, our most recent knownexperi· 
ence indicates the cost of such a ventu re will not be advanta
geous. One of our carriers paid 27 claims last year. T hese 
claims arose primarily in the areas of torts and real esta te law. 

I fully anticipate one more year of a restr icted market. 
Until better times . J suggest t he following: (1) Act promptly 
when a renewal notice is received. You very well may be 
required to fill out a new applicat ion and have a tota lly new 
policy underwritten; (2) Have your agent survey the avail
able market. We think we are "on top" of the market. but 
witb its frequency of change you may find a good buy 
elsewhe re. Do not forget your agent can write the policy for 
the currently endorsed carrier of the state bar. I personally 
am convinced of th e excellent qua lity of the policy, and I 
believe its rat es are the most favorable in the country for 
such qualit y coverage. Over the past few years. the bar's 
endorsed programs have suffe red a 230 percent loss ratio, 
and even with the new rate increase. the cost of our pro
gram is significantly less than the costs of the other two 

(C<mtinued on pag, 209) 
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Bald win Coun ty Bar Assoc iation 

The Baldwi.n County Bar Association held its annual 
business meeting Friday, May 3 in Gulf Shores. Thenew ly
elected officers for the upcoming year are: 

President: Allan R. Chason 
Vice President: Marion E. Wynne. Jr. 

Secretary/freas urer: Robert S. MacLcod 

Dalla s Coun ty Bar Associa tion 

KeUey, (President of the Dallas County bar) Russell, Hobbs 

Law Day was observed by members of the Dallas County 
Bar Association at a luncbeon held May 1. Judge Truman 
M. Hobbs, chief judge of the United States District Court for 
lhe middle district of Alabama, was guest speaker at the 
luncheon. Following the luncheon Judge Edgar P. Russell. 
Jr., who served as judge of ihe circuit court of the Fourth 
Judicial Circuit of Alabama Crom 1969 until his retirement 
in 1984, was honored for his years of service by presentation 
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G}liding 
the 

Circuits 

of a portrait to be placed in the courtroom over which he 
presided in the Dallas County Counhouse. 

EtowaJ1 Count y Bar Assoc iation 
The Etowah County Law Library and Bar Library Fund 

sponsored a CLE Spring Seminar April 19. The seminar on 
damage cases raised substant ial financial support for the 
law library; this was the first full-day seminar held in 
Gadsden. 

The Etowah County Bar Association recommended to 
the judges of the 16th Judicial Circuit it generally favored 
the creation of a family coun exclusively for those cases. 

Ja ckso n Count y Bar Assoc iati on 
April 3, at a regular meeting of the Jackson County Bar 

Association, new officers were elected to take office May 1, 
1985. They were as follows: 

President: Charles Dawson 
Vice President: Wallace Haralson 

Secretary/f reasurer: Ralph Grider 

In the early spring, in a benefit basketball game held to 
raise funds for the Big Brother-Big Sister Program, the 
Lawyers soundly defeated the Doctors in Cane r Gymna · 
sium in Scottsboro. The event was a big success and raised 
a substantial amount of money for the program. 

Law Day was observed May 1 with a dinner at the home 
of Tommy Armstrong after several mock trial presenta · 
tions at various schools and places throughout the county. 

Lee Coun ty Bar Associ ati on 

The Lee County Bar Association was reorganized in Feb
ruary of this year after a period of inactivity. John V. Den· 
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son was named president; James K. Haygood. vice presi· 
dent; and Andrew J. Gentry.Jr., secretary-t reasurer. Presi· 
dent Denson appointed the following commiuees to serve 
during 1985: 

Program Committee: Jim Haygood. chairman 
Whit Whittelsey 
Yetta Samford 

Library Committee: Bob Harper, chairman 
Hoyt Hill 
Guy Gunter 

Law Day Committee: Jacob Walker. chairman 
Larry Ray 
Jimmy Sprayberry 

Social Committee: Crawford Melton. chairman 
Tutt Barrett 
Randy Spear 

Organi1.ation Committee: Thomas Samford, chairman 
Mike Benson 
Bob Pettey 

A series of programs has been set up, beginning with 
CircuitJudges G.H. Wright.Jr., and James T. Gullage speak· 
ing in March on the state of the judiciary in Lee County. In 
April. District Attorney Ronald L. Myers gave an overview of 
his office and spoke on recent developments in criminal law 
and trends for the future. 

For Law Day. Dean Charles W. Gamble of the University of 
Alabama School of Law met with University of Alabama 
graduates at a luncheon prior to conducting an afternoon 
seminar on evidence at the new Lee County Justice Center. 
Fifty members of the Lee County Bar Association attended 
the seminar and received CLE credit. 

In the evening. Jacob and Jane Walker hosted the bar 
association members and their spouses at a cocktail buffet at 
their home in Opelika. 

Hun tsvi lle-Ma dison Coun ty Bar Assoc iation 

May 1 the doors of the Children's Advocacy Center offi. 
cially were opened. This center is the result of years of 
dedicated effort of Robert E. (Bud) Cramer, Jr., Madison 
County's district attorney. The center is the "house" in 
which children who have been sexually or physically abused 
will be brought to be interviewed. A detailed discussion of 
how this center works is contained in volume 46, number l. 
of the January 1985 edition of The A labama lawyer in an 
article by Mr. Cramer. Through national recognition of this 
effort, centers of this kind soon may be established across 
the country. 

Montgomery County Bar Assoc iation 
Twenty Montgomery judges and lawyers volunteered 

their time to serve as "judges" at a "Jail and Bail" fund raiser 
for the March of Dimes. Thanks to these generous men and 
women, the arrestees and the Montgomery County Sheriff's 
Department, the project raised approximately $17,000. Many 
Montgomery dignitaries were arrested, including Walter 

Tht l\lalx11nll I.J1~ ·er 
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uPrison er" Byars 

Byars, the Alabama State Bar president. and Judge H. Mark 
Kennedy. 

April 24 the monthly luncheon meeting was devoted to the 
theme of Law Day, "Liber ty and Justice For All." 

The highlight of this meeting was the presentation of the 
Liberty Bell Award to Mr. Earl Nix, businessman, commun
ity server and church leader. 

Also at the April luncheon meeting a presentation of a 
$1,000 scholarship (sponsored by Union Bank & Trust 
Company and MCBA) was made to Scott Gosnell, a senior at 
Jefferson Davis High School, for his oratorical essay on "Lib
erty and Justice For All." The Montgomery County Bar 
Association has in the past and continues to emphasi7A! the 
education of our youth, and again this yearfurnished young 
lawyers to speak at each public junior high school in the 
county during Law Week. 

The MCBA Annual Barbecue held on June l was at La
goon Park. T his year the bar had a tennis and golf tourna· 
ment in conjunction with the barbecue. 

Talladega Coun ty Bar Associatio n 
The Talladega County Bar Association recently elected 

new officers during its April meeting. These include: 

President: B. Greg Wood 
Vice President: James M. Sizemore, Jr. 

Secretary/Treasurer: Tommy R. Dobson 

In addition to the election of officers, the bar association 
discussed the support of pending legislation which will es· 
tablish an additional circuit court judgeship for the 29th 
judicial circuit. 0 
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~bout ~leJDbers, 
~tnong Firtns 

Abo ut Memb ers 

Margare t McRae Edward s or 
Birmingham was selected by the 
American Bar Association to auend 
the first national Conference on Legal 
Awareness of Older Americans held 
in Washington. DC, May 28,29. 

Edwards currently is ser.~ng on 
the Alabama State Bar's comminee 
on the elderly. Edwards is a cum 
loude graduate or both Agnes Scott 
College and Cumberland Law School. 

An article by Birmingham attorney 
Henry T. Henzel will be reprinted 
in the Alabama Appel/ale Ho,ufbook. 
"Complying with Rule 39(k), A.RAP. 
(How to Succeed on ·Cert')" also ap
peared in the September 1984 issue of 
Tire Alabama Lawyer. 

Marilyn S. Kavanaugh , auomey 
at law, formerly an atLomey with the 
National Aeronautics and Space Ad· 
ministration, is pleased to announce 
the opening of her office at 1506 
McCullough Avenue Northeast, 
Huntsville, Alabama 35801. Phone 
539,6029. 

Jose ph W. Hudson, attorney, 
has relocated his office to the Blanton 
Building. 1810 3rd Avenue. P.O. Box 
3.ln.Jasper. Alabama 35502-3172. 

Monigomery attorney Vanzecta 
Penn Durant presented a workshop 
on "Evidentiary Defenses in Pater· 
nity Cases" at the American Bar As· 
sociation's National Conference on 
Child Support Practice April 12-13. 

Durant is a member of the Advisory 
Council to the ABA's Child Support 
Project and is cha1rman~lec1 of the 
Alabama State Bar's family law 
section. 

Allen C. Jones is pleased to an· 
nounce the relocation or his office to 
202 West Walnut Street. Troy. Ala· 
bama 36081. 

Rkhard I(. Mauk, an associate 
with Cordon , Silberman, Loeb, 
Cleveland & Gordort, has been ap
pointed general counsel to the Young 
Democrats of America. Mauk is a 
Conner president of the Alabama 
Young Democrats and of theJeffer· 
son County Chapter. and is a gradu· 
ate or Cumberland School of Law, 
Samford University. 

Colonel Ii.J e re Armstrong re
tired from the United States Army's 
Judge Advocate General's Corps Sep· 
tember I, 1984. after 20 years or ac· 
tive duty. He was awarded the Legion 
of Merit in ceremonies at the Pen· 
tagon upon the occasion of his re· 
tirement. His last assignment in the 
Army was as executive officer of the 
Army's Civil Litigation Division in 
Washington. 

Now living in Annandale, Virginia, 
and a member of the Alabama. Dis· 
trict of Columbia and Virginia bars. 
Armstrong was appointed in August 
1984 as counsel to the chief immigra· 
tion judge in Falls Church. Virginia. 

Iren e Grubb s is pleased to an· 
nounce the establishment of her Re
search & Writing Service at 6637 
Remington Drive. Helena. Alabama 
35080. Phone 988-8521. 

Sarai, Kathryn Farnell an noun· 
ces the relocation of her legal re
search practice 10 I 12 Moore Build· 
ing. Montgomery. Alabama 36101, 
phone 284-4958. She also will be affil. 
iated with Jones Law School in 
Montgomery. 

Among Firm s 

The law firm of Martinson & 
Benson announces the association of 
Amy A. Slayden for the practice of 
law. orrrces are located at 115 Nonh 
Side Square, Huntsville. Alabama 
35801. Phone 533·1666. 

The law firm of Thoma s, Talia
ferro, Forman , Burr & Murra y, 
1600 Bank for Savings Building. 
Birmingham, Alabama 35203, is 
pleased to announce George M. 
Taylor, 1n, has become a partner in 
the firm. 

Jennings , Carte r & Thompson 
is pleasro to announce the relocation 
of their offices to Suite 1150. Bank 
for Savings Building, Birmingham. 
Alabama 35203, and that Robert J. 
Vea l has become a member of the 
firm which will practice under the 
name of J ennings , Carter , 
Tbom1>sor1 & Veal. Phone 
324·152•1. 
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The law [irm of Rubbard , Wal
drop , Rey nolds, Davis & Mcil
wain is pleased to announce H. Ed· 
ward Person s has become asso
ciated with the firm. Offices are lo
cated at 808 Lurleen Wallace 
Boulevard. Nonh, Tuscaloosa. Ala· 
bama 35403. Phone 345-6789. 

The law nrm of O'Bannon & 
O'Bann on is pleased to announce 
the relocation or its offices 10 402 
South Pine Street, P.O. Box 1428. 
Florence, Alabama 356.31. Phone 
767-6731. 

J . Doyle Full er takes pleasure in 
announcing Cand y Yarbray En
glebert has become associated with 
him in the practice of law and also 
takes pleasure in announcing the re
location of his offices to 22 Scott 
Street. P.O. Box 62, Monigomery. 
Alabama 36101. 

The law firm of Brown, Hud
gen s , Richard so n, P.C., is pleased 
lo announce Edwa rd L. Lasse ter, 
Jr. , and Vincent A. Noletto, Jr. , 
have become members of the firm, 
and C. Paul Cavender and J. 
Langford Floyd have become asso
ciated with the firm. Offices are lo
cated at 1495 University Boulevard. 
Mobile. Alabama 36609. Phone 
344-7744. 

McFad den, Riley & Pa rke r 
takes pleasure in announcing Beth 
McFadde n Rouse has become a 
member of the firm and Douglas L. 
Ander son has become associated 
with the firm. Offices are located at 
718 Downtowner Boulevard. Mobile. 
Alabama 36609. Phone 342-9172. 

The law firm of John C. Coggin, 
ill, P.A .• takes pleasure in announc· 
ing Timoth y J. Tra cy has become 
an associate of the firm. The offices 
are located at 500 Bank for Savings 
Building, Birmingham. Alabama 
35203. Phone 328·2200. 

Wining er and Lee, P.A., is 
proud 10 announce David L. Manz 
is now associated with the firm for 
the general practice of law. Offices 
are located at 517 Nonh 21st Street, 
Birmingham. Alabama 35203. Phone 
322.36@. 

Buntin & Cobb, P.A., announces 
the removal of its offices lo 206 North 
Lena Street in Oolhan, Alabama. 
Phone 794-8526. 

The law firm of Hardin & Rollis, 
P.O. Box 11328, Birmingham. Ala· 
bama 35202, is pleased 10 announce 
the association of Stuart F. Vargo. 

Thoma s M. Goggans, Horace 
N. Lynn and C. Michael Mc.Irutisb 
are pleased to announce the forma
tion of their firm for the general prac· 
Lice of law under the name of Gog. 
gans, Lynn & Mcinni sh. Offices 
are located at 770 South McDonough 
Street. Montgomery, Alabama 36104. 
Phone 263·0003. 

The law firm of Cabaniss , John· 
sto n, Gardner. Duma s & O'Nea l 
is pleased to announce Paul D. My
rick has become associated with the 
Cirm in its Mobile office. Offices are 
located at 2210 First National Bank 
Building, Mobile, Alabama 36602. 
Phone 433-6961. 

The law firm of Donovan & Roff
man, P.C .. takes pleasure in an· 
nouncing Samuel R. McCord has 
become a member of the firm, and 
the firm name has been changed to 
Donova n, Mcu>rd & Hoffman, 
P.C. Offices are located at Suire 100. 
1608 13th Avenue South, Bir
mingham. Alabama 35205. Phone 
933-2800. 

The law firm of Nort h, Haskell , 
Slaug hte r, Young & Lewis , PA. , 
takes pleasure in announcing Jona· 
than H. Waller has rejoined the 
firm and Jame s L. Richey and C. 
Drew Demara y have become asso
ciated with lhe firm. The firm's 
name has been changed to Hask ell, 

Slaught er. Young & Lewis, P.A., 
with offices located a1 800 First Na· 
tional·Southern Natural Building, 
Birmingham. Alabama 35203. Phone 
251-1000. 

Rober t M. Harpe r and Robert 
T. Meadow s, 01, of the firm of 
Harp e r & Meadow s, Auburn. Ala· 
bama, are pleased to announce Will 
0. Walton, Il l , formerly of the 
Montgomery County District Attor· 
ney's Office, has become associated 
with them effective May 15. The firm 
maintains its offices al 233 East 
Magnolia Avenue in Auburn. 

Jim L. Wilson, P.C.. and George 
C. Day. J r .. are pleased to announce 
the formation of a partnership for the 
general practice of law under the 
firm name of Wilson & Day, with 
offices at The Courtyard off Ninth. 
924 Third Avenue, Gadsden, Ala· 
bama 35901. Phone 546-6334. 

Expect the 
unexpected! 
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The Alabama State Bar 1985 

Registration Information 

By now, you already have received 
materials for registering for the 1985 
Annual Meeting of the Alabama State 
Bar. This year's meeting will be held 
in Huntsville, with the Huntsville Hil· 
ton as the headquarters hotel and 
the convention activities being held 
in the Von Braun Civic Center. 

Not only will you save money by 
pre-registering, but time, also. Your 
tickets for the social and luncheon 
functions you choose lo attend will 
be in a packet ready for you to pick 
up upon arrival in Huntsville. This 
will help us better plan for your con· 
vention. Can~llations with a lull re· 
fund may be made through July 22, 
1985. 

Those unable to pre-register will 
find a booth set up on Wednesday 
afternoon and through the remainder 
or the convention in the Von Braun 
Civic Center to register, to purchase 
tickets for special ticketed functions 
and for general information purposes. 

Fun Run 

The return to Huntsville will see 
the return of the state bar Fun Run. 
This year's Fun Run will be held Sat· 
urday morning, July 27. There will be 
a nominal registration fee for the Fun 
Run, and T-shirts will be available for 
all participants who register in ad· 
vance and finish the race. 

Breakfasts 

A breakfast for the general mem
bership will be held Saturday morn· 
Ing after the Fun Run. Other break
fasts, which will be held Friday morn
ing, include: 1985-86 Committee 
Breakfast, Farrah Order of Juris
prudence Breakfast and Cumber
land Law Review Breakfast. 

Alumni 

Lun cheons 

As is customary, the University of 
Alabama School of Law and Cum
berland School of Law will host 
alumni luncheons on Friday. 

General Business Meeting 

The Saturday morning general 
business meeting will be held during 
the grand convocation. At the busi
ness meeting, Walter R. Byars will 
pass the gavel to his successor, 
James L. North of Birmingham, who 
will assume the presidency of the 
state bar for the 1985-86 administra. 
tive year. 

Also, the bar will elect its president· 
elect to succeed Mr. North at the 
conclusion of his term of otfi~. 

At press time, the final commit· 
ment of the grand convocation speak· 
er had not been confirmed; how• 
ever, a nationally known figure has 
been invited to address the lawyers 
of Alabama on Saturday morning. 

Hotel Reservations 

The convention headquarters in 
Huntsville will be the newly remod
eled Huntsville Hilton. You will have 
an opportunity to make your hotel 
reservations I hrough the state bar at 
the time you register for the annual 
meeting. The state bar again will 
handle the hotel reservations, and 
under our agreement with the Hil
ton, they will not accept reservations 
directly from the members. 

In recent years, we have had diffi. 
culties with large blocks of rooms 
being reserved in the name of one 
person or law firm and then not be
ing utilized, with members who de
sired rooms in the hotel turned away. 

Membership Reception 

The popularity of Huntsville's Space 
and Rocket Center as the site of the 
1982 Membership Reception has 
prompted a return to the center for 
this year's membership reception 
Thursday evening, July 25. 

Not only is the Space and Rocket 
Center Museum an interesting place 
to tour, but the museum and the 
hands-on exhibit, as well as the 
space "playground" outside the mu· 
seum, will make for a mos1 enjoyable 
evening among the stars. An added 
feature at this year's membership 
reception will be an opportunity to 
view the new movie in the museum's 
outstanding space theatre. The re· 
ception will be held between the 
hours of 7:30 and 10 p.m. Shuttle 
buses between the Hilton and the 
Space and Rocket Center will be 
available. 

As always, this is a ticketed event, 
and lo assist In our planning and in
sure adequate food and beverages, 
we ask tl1at you pre-register and have 
your tickets picked up at the regis
tration desk prior to the reception. 



Annual Convention 

Conti nuing Legal Education 
and Section Meeti ngs 

CLE, in the form ol an all·day semi
nar on 11,ursday and section meet· 
ings on Friday, will provide up to 
nine CLE credits, depending on the 
section meetings chosen. Addition
ally, the supreme court has man
dated that 2.0CLE credits be awarded 
lor attendance of Saturday's busi• 
ness meeting. 

"Update '85," presented Thurs
day, July 25 by the Young Lawyers' 
Section, will provide 6.0 credits and 
focus on recent developments in the 
law. Workers' compensation(includ, 
ing co-employee legislation); attorney
client privilege and the work product 
doctrine; commercial and contract 
law; es tate planning; criminal law; 
and domest ic relations are the 
planned topics. 

Section meeting topics include: 
attorneys' fees in bankruptcy and 
commercial cases; attorneys' fees in 
divorces; basics of representation of 
oil, gas and mineral lessors; recent 
developments in practice and proce
dure; proposed changes in laws affect· 
ing real estate practice; and recent 
developments in Alabama tax laws. 

Ge neral Asse mbly -
Thursday 

The 1985 Annual Meeting of the 
Alabama State Bar begins this year 
ll1ursday morning, July 25 with a 
seminar entitled "Update '85," cov
ering recent developments in the 
law. Those who regularly attend the 
annual meeting will want to note this 
event at which substantial CLE credit 
will be given. An outstanding pro· 
gram has been planned with numer
ous areas of interest for every mem
ber of the bar. 

Desse rt Par ty and Da nce 

The success and the popularity(it was 
a sold,out event) of last year's des· 
sert party will be repeated this year 
in Huntsville. The desser t party will 
be held at the Von Braun Civic Cen· 
ter Exhibition Hall and feature a wide 
variety of desserts , as well asa "make 
your own sundae" ice cream bar. 

Bo Thorpe and His Orchestra have 
been engaged to play for your danc-

Bench a nd Bar Luncheon 

The Bench and Bar Luncheon will 
be held Thursday and will feature as 
guest speaker Leo11ard Passmore ol 
Austin, Texas. Mr. Passmore is a 
former assistant attorney general of 
the state of Texas and retired gen· 
eral counsel of the Texas Bankers 
Association. Prior to the Bench and 
Bar Luncheon there will be a Bloody 
Mary party in the pre-luncheon meet· 
ing area at the Huntsville Hilton. 

Huntsville! 

ing pleasure that evening. This or· 
ches tra is billed as "a band that has a 
generation of Americans dancing 
again." Bo Thorpe, a native North 
Carolinian, and his orchestra have 
ushered in the return ol the big band 
era; not only will you have an oppor· 
tunity to dance to a wide range of 
music, but his orchestra features out· 
standing vocalists for your listening 
enterta inment, too. The Bo Thorpe 
Orchestra has played each year on 
the anniversary of President Rea
gan's inauguration when he hosts an 
inaugural anniversary ball at the White 
House. The orchestra also played at 
the inaugural balls of both inaugura
tions of President Reagan. Dinner 
will be on your own, but you will have 
an opportunity to end the evening on 
a high note of alter-dinner drinks, 
desserts and fine music !or your 
dancing pleasure. 

Genera l Asse mbly -
Frid ay 

Friday morning's general assembly 
will be a professional showcase, high· 
lighting the work ol two o( the bar's 
committees and task forces. 

Stafford F. McNamee, Jr. , of the 
Nashville firm of Bass, Berry and Sims, 
and the committee on Lawyer Alcohol 
and Drug Abuse will present an infor · 
mative program on the problems lac· 
ing lawyers, judges and their families. 

Patrick Emmanuel, president ol 
The Florida Bar, will brief bar mem
bers on the IOLTA (Interest on 
Lawyers' Trust Accounts) program 
in Florida. The Alabama State Bar is 
considering developing such a pro
gram; the funds would be used for 
charitable and educational purposes. 

Both programs will contribut e 
greatly to your professional devel
opment and will be of interest to 
spouses and guests. 



Office romances and industrial sex 
frequent ly lead to practical and legal 
problems in the workplace. Although 
workplace romances are commonplace, 
pcactical problems related to these 
liaisons include reduced productivity, 
s lower decision-making, poor quality, 
accusations of favoritism and open 
hostility. Moreover, an emp loyer may 
be faced with Litigation because a con
sensual alfair of Lhe heart between a 
supervisor and a subord inate turns 
sour, because a supervisor uses his or 
her position of authority over a subor
dinate to coerce sexual favors or be
cause of the actions of employees or 
even nonemployees. 

If an employer's organ i1.alional cli
mate cannot tolerate even consensual 
romantic erytanglements, management 
must esrablish and consistently en
force a policy against these affairs. In 
many compan ies, a policy that no ro
mantic involvement interfere with 
work is more realistic. Lawyers shou ld 
advise management it has the right to 
expect and require that personal rela
tionships not interfere with per 
formance. 

More important, however. is what 
an employer does to prevent workplace 
sexual activities tinged with actua l or 
potential coercion. An employer is en-
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Advising Your Corporate 
Client on A voiding 
Charges of Sexual 
Harassment 

by 
Fee d W. S uggs , J r . 

titled to forbid its supervisors from en· 
gaging- in sexua l relationships with 
subordinates and to require its super 
visors to ensure the work areas over 
which they have authority are free 
from sexual harassment by employees 
and nonemp loyees. For the reasons 
discussed hereafter, all employers 
should be advised to implement, main
tain and strictly enforce a company 
policy against sexual harassment. 

An analysis of the Equal Employ
ment Opportunity Commiss ion's 
Guidelines On Discrimination Because 
Of Sex and the judicial deeisions inter 
preting these guidelines are a good 
starting point for the lawyer who must 
advise a clienl interested in dealing ef· 
fectively with Lhe subject of sexual 
harassment. 

Althoug h sexual harassment was 
judicially recognized first in 1976, the 
courts were reluctant initially to treat 
sexual harassment as a violat ion of Ti
tle VII, even though several studies 
showed a high incidence of workplace 
conduct which working women viewed 
as harassing. Until the guidelines ap: 
peared. various district courts dis
missed Tit le'VIJ claims on thegrounds 
svxual harassment did not constitute 
sex discrimination. The most common 
theory was that acts of sexual ha-

rassm_ent were persona l in nature and 
not solely gender-based si nee males as 
well as females could be harassed. 
More recent court decisions have rec
ognized an a llegation of sex harass
ment states a valid claim under Title 
VII. He11son u. City of Dundee, 682 F.2d 
897, 29 FEP Cases 787 (11th Cir.1982) 

What Type Conduct Constitutes 
Sexual Hara ssment? 
The EEOC Guidelines provide as 

follows: 
Harassment on the basis of sex is a 
violation of Sec. 70:i of Title Vll. Un
welcome sexual advances, requests 
for sexual favors, and other vetbal or 
physical conduct of a sexual nature 
constitute sexual harassment when 
(1) submission to such conduct is 
made either explicitly or implicitly a 
term or condition of an individual ·s 
employment, (2) submission to or re
jection of such conduct by an indi· 
vidual is used as the basis for em· 
ployment decisions affecting such 
individual, or (3) such conduct has 
the purposeoreffecLof unreasonably 
interfering with an individual's work 
performance or creating an inlimi· 
dating, hostile, or offensive working 
environment. 

Under the guidelines, there are two 
types of sex ual harassment- "Force" 
and "Annoyance." Force is best de· 
scribed as quid pro quo harassment-
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a supervisor using his or her position 
to coerce sexual favors. Quid pro quo 
sexual harassment forces an employee 
10 choose between yielding 10 a work
place superior's sexual demands or 
suffering such adverse consequences 
as loss of employment benefits, demo
tion or discharge. Annoyance or an of· 
fensive working environment situation 
occurs when unwelcome sexually Or· 
iemed conduct in1erferes with an em
ployee's working condi Lions. Both types 
of sexual harassment are analyzed 
under 1he disporate 1reatment theory. 
See, e.g., He11so11 u. City of Dundee, su
J>ra(citing McDo11110/I Douglas v. Greer,, 
4ll U.S. 792. 5 FEP Cases 965 (1973] 
and Ttxas D.ip '/ of Comm,mily Affairs 
u. 8urdi11c, 450 U.S. 248, 25 FEP Cases 
113 (1981)). 

The guidelines contain such broad 
and highly subjective 1erms that they 
reach virtually any personal encounter 
one party deems ''unwelcome," "hos
tile" or "offensive." Sexual harassment 
can beas violent as rape or as subtle as 
innuendo. An unwelcome sexual ad
vance may be 1m1ting, fondling or ca
ressing. A request for sexual favors 
needs no further definition. Other ver· 
bal or physical conduct of a sexual na
ture may include foul language, dirty 
jokes, suggestive slogans on apparel. 
pinups. leering and indecent exposure. 
It should be noted. however, sexual ha
rassmen1, like beauty, often is in the 
eye of the beholder. What one person 
considers a joke may seriously offend 
another. Indeed, what may be consid
ered funny at the first part of the week 
may serve as the basis for a sex ha
rassment charge at week's end. 

The classic example of quid pro quo 
sex harassment is Lhe scarlet who 
must submit to the movie producer to 
obtain a job as an actress. Sei.-ual ha· 
rassment also can occur where a job 
interviewer, by means o( a suggestive 
glance or gesture. implies a job is 
available in retum for sexual favors. 
Once an employee 1shired, if thegrant· 
ing or refusal to grant sexual favors is 
used as a basis for employment deci· 
sions, t.hen the decision is based on sex 
and is by definition sexual harass , 
anent. A common example is that of 
employees being denied promotion 
while 01hers "sleep their way to t.he 
top." 

Under the guidelines, however. any 
conduct of a sexual nature interfering 
with employee job performance and 
creating a hOStileworkingenvironment 
can be sex harassmenL Although the 
offensive working environment theory 
was rejected at first by the courts be
cause of their unwillingness to find a 
claim actionable unless 1hegrantingof 
sexual favors was made a condition of 
employment, the theory received judi
cial acceptance in B1111dy u. Jackso11, 
641 Fed. 934 (D.C. Cir. 1981). T here, 
the cour1 allowed the plaintiff 10 sue 
for an injunction even though the ha· 
rassment had not caused the employee 
to lose tangible job benefits. The plain
tiff's supervisors requested sexual fa. 
vors. but the plaintiU was not dis
charged for refusing their advances 
and did not quit in response to their 
requests. The plaintiff complained of 
her supervisors' actions to her super· 
visors' superior. whose only response 
was, "Any man in his right mind 
would want to rape you." The court 
expressed concern that: 

iUJnless we extend (prior cases '] 
holdlnsls). an employer could sexu
ally harass a female employee with 
impunity bycnrerullystoppingshon 
or firing the employee or taking any 
other tangible actions agains1 her in 
response to her resistance, Lhereby 
creating lhe impression ... tha1 the 
employer did not 1akc the ritual of 
harusmentand resistance seriously. 
(l)t may even be po,nlless to require 
the cmplo)'ee to prove t.ha1 she "res
isted" the harassment at all . So long 
as the employer never literally forces 
se~unl rel at ions on the employee, 
"resistance" may be a meaningless 
alternnt ive for her. II the employer 
demands no response to his verbal or 
physical gestures other than good· 
natured toleronce, the woman has no 
means or communicating her rejec
tion. She nci1her nccepis nor rejecis 
the advances: she simply endures 
them. She might be able to contrive 
proor or reiection by objecting 10 the 
employer's advanets in some very 
visible and drnma1ic way, bu1 she 
wou Id do M> only al the risk of mak· 
ing her hCe on the job even more mis
erable .... It hardly helps that the 
remote prospect of legal relief under 
(present law]remalnsavailableif she 
objects so powerfully that she pro
vokes the employer into /iring her. 
The employer cnn thus implicitly 
and erlectively make the employee's 
endurance or iwxual intimidation a 

"condition" or her employment. The 
woman then foces a "cruel trilemma." 
She can endure the harassment. She 
can attempt to oppose it, wilh little 
hope of sucuss, either l"l!lll or prac
tical. but w1th every prospect or mak· 
mg the jobe,•en leu tolerable for her. 
Or she can leave her job, with little 
hope of legal relief and the likely 
prospec1 or another job where she 
will face harassment anew. 

The "cruel trilemma" discussed in 
Bundy - in which a victim must 
choose among aL'Quiescence to harass
ment, opposition to it or resignation 
Crom her Job- recently has been taken 
a step further in Vi11so11 v. Taylor, 36 
FEP Cases 1423 (D.C. Cir. 198.5). In 
Vi11so11, the court considered a fourth 
option - lo yield and thereby lose all 
hope of legal redress for being put into 
the intolerable position in the first 
place if the court were to hold that a 
plaintiffs capitulation to on-the-job 
sexual advances worked a forfeiture of 
her opportunity for redress. ln consid
ering 1his "quadrilemma," the D.C. 
Circuit Court held that "(a) victim's 
'voluntary' submission to unlawful 
(sexual harassment I can have no bear
ing on the pertinent inquiry: whether 
... toleration of sexual harassment 
[was made] a condition of ... employ
ment." 

Ahhough the foregoing discussion 
demonstrates the breadth of theg-.ilile
lines' reach, I.here are some limitations 
under the guidelines. Sexual harass
ment must be "unwelcomed" in the 
sense the aggrieved employee did not 
solicit or incite it and regarded the 
conduct as undesirable and offensive. 
The conduct also mus1 affect a " term 
or condition of employment" or be a 
"basis'' foremploymentdecisions. Con
duct which does not affect employ
ment is outside the definition of sexual 
harassmenL 

Moreover, courts recognize not all 
conduct which has sexual overtones is 
sexual harassmenL Often, the deci
sion of what 1s sex harassment is made 
on the totality of circumstances, which 
includes assessing the frequency and 
seriousnessoftheconduct. "A cause of 
action does not arise from an isolated 
incident or me.re Oirtation." Rather, 
courts look at such factors as: "(l ) the 
extent lo which the conduct affected 
the employee's terms and conditions of 
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employment: (2) whether the conduct 
was repeated or isolated; (3) wheth er 
lhe condu ct was inte nded or perceived 
serio usly or in jest ; and (4) the degr ee to 
which the conduct is contrar y to com
munity standa rds." For examp le, in 
Walter v. KFGO Radio. 518 F. Supp. 
1309 (D.N.0 . 1981), th ecoun found no 
sexual harassmen t even if the pla,n
tiff's allegat ions were true that her su
perior made one inebriated attempt to 
engage in sexual relation s with her . 
touched her in the breast area and pat
ted her bottom. The courL based its 
decision on the fact the inc idents OC· 

curred over a long period of tim e, and 
the plainti ff admitted there was no in
terference with he r work and that she 
wa s not int imidat ed b)• her supervi
sor's condu ct. 

Notwithstanding the decisions tha t 
have found conduct not to co nstit ute 
sex harassment. t he broadne ss of the 
guidelines put s an emp loyer at consid· 
erab le risk that conduct which an em
ployee claims was "intim idating. hos
tile or offens ive" is sex harassment 
and "~II se rve as a basis for a lega l 
claim aga in st the emp loyer. In advi s
ing an employer in this area, lawy ers 
mu st approach the prob lem in a prac
tica l fashion. No ac t of co ngre ss ever 
will eliminate from the workplace the 
topic of sex. off-color jokes or se xual 
overt u res . It is implicit in the 10th 
Commandme nt that thes e problems 
have been with us for a long time and 
are not likely soon lo be erad icated. 
However , where common sense shows 
that emp loyees arc like ly to view con
duct as being "u nw elcomcd" and "of· 
fensive" or where an employee com
plain s of the conduct, the em ployer 
mus t be advised to ta ke prompt action 
sufficient to stop the offend ing condu ct. 

For Whose Condu ct May an 
Emplo ye r be L iabl e? 

Sup erv iso r s 

The EEOC 's Guidelines impose s tri ct 
liability on empl oyers for supervi so rs 
who engage in sex ual hara ssme nt 
whether the sexual hara ssment is quid 
pro quo hara ss ment or sexua l annoy
ance: 

Applying general Title VII princi· 
pies, an employer, employment 
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agency, joint apprenticeshipcommit
tee or labor organization ... is re
sponsible for its acts and those of its 
agents and supervisory employees 
with respect to sexual harassment 
regardless of whether the specific 
acts complained of were author i1,ed 
or even forbidden by the employer 
and regardless of whether the em
ployer knew or should have known of 
their occurrence. The Commission 
will examine the circumstances o! 
the particular employment relation
ship and the job !unct ions performed 
by the individual in determining 
whether an individual acts in either 
a supervisory or agency capacity. 

The court s genera lly agree with the 
EEOC in the area of quid pro qu o se x
ual hara ssment and impose strict lia
bility for supervisors who e ngage in 
sexua l coerc ion. Miller u. &mk of 

America, 600 F.2d 211 (9th Cir.1979 ) is 
illu str ative . There, a woman was fired 
because she wou ld not submit to her 
supervisor's demand s for sexual fa. 
vors. The court stated: 

There is nothing in jTit le VU) which 
even hints at a congressional inten
tion that the employer is not to be 
liable if one of its employees. acting 
in the course o[ his employment. 
commits the ton . Such a rule would 
create an enormous loophole in the 
statutes . ... The usual role. that an 
employer is liable for the torts of its 
employees, acting in the course of 
their employment. seems to us to be 
just as appropriate here as in other 
cases. at least where, as here. the 
actor is the supervisor of the wronged 
employee. 

••• 

ATMVT 
WE DO ONLY ONE THING

AND WE DO IT WELL. 
At Mississippi Valley Title we admit we' re 

singleminded. That's because the only thing we 
deal in is title insurance. And since that's the on ly 
kind of insurance we se ll, we're the best in the 
south at meeting your title insurance needs . 

In fact, we're the industry leader in title 
insurance. We've got a staff of professionals with 
years of experience and are fully computerized 
to serve you fast and efficiently. 

Come to Mississippi Valley Title. Even though 
we only do one thing-we do it better than any
one else. 

Mississippi Valley lltle Insurance Company 

~ Home office: 
~ Jackson, MS 39205 

Whol>y owned subsidiary of "nUe Insurance Company of Minnesota. 
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We conclude Lhat m~ndtalsupe,iqr 
does not appl)' here. where the action 
complained of was that of a supervi
!IOr. authorired lO hire, fire. disci
plineor promote, or at lcasl 10 par1ic-
1p.11e in or recommend such actions, 
even though what the supervisor is 
said 10 have done violates company 
policy. 

11//i//rrand subsequent cases rely on 
the fact that the supervisor had power 
10 adversely affecl lhe employee's job. 
As II consequence, under the present 
status of the law, if a supervisor uses 
his or her power to adversely affect an 
employee's job in retaliation against 
the employee for spuming a request 
for sexual favors. the courts will hold 
the employer liable for lhe acts of the 
supervisor regardless of the employ, 
er's knowledge of lhe supen~sor's 
actions. 

Although the guidelines impose strict 
liability on an emplO)'Cr for offensive 
work environment situations. courts 
frequently have refused to find liabil
ily unless the employer knew or should 
have known of the situa tion and failed 
lo lake remedial action. Nevertheless, 
language in Bu11tfy v. }ackw11 and in 
Vi11so11 v. Tay/or indicates some courts 
may follow the guidehnes and impose 
striet liability on employers where there 
has been no sexual harassment beyond 
sexual annoyance by supervisors. In 
any evenl, il is clear courts impose lia
bility on employers for the acts of su
pervisors which create an offensive 
working environment if the employer 
had notice of the sexual harassment 
and did nothing to rectify the situa· 
Lion. For example. in Broru11 v. City of 
C11thrie, 22 FEP Cases 1627 (W.D. 
Okla. 1980), the court held the police 
dep:irtment liable (or the sexual ha
rassment of a female employee by a 
police lieutenant (lewd suggestions, 
remarks and gestures ) where lhe 
plaintiff reponed the lieutenant's ac
tions LO the chief of police, but he LOok 
no action to correct the situation. 

In summary, lawyers should advise 
their clients they may be held st rictly 
liable for sexual harassment by super
visors. Strict liability almost certainly 
will be imposed if an employee suffers 
adverse employment consequences at 
the hands of a rejected supervisor. If 
the employer knew or should have 
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known of the se.,cual annoyance by a 
supervisor. liability also is likely Lo be 
imposed, and if courts follow the EEOC 
Guidelines. liability will be imposed 
absent actual or constructive knowl, 
edge. 

In view of the high standard lo 
which employers are held for the con
duct of supervisors. attorneys should 
advise their corporate clients that su
pervisors should be chosen carefully. 
trained thoroughly and any hint of su
pervisory sexual harassment promptly 
investigated. 

Co-Emp loyees 

In the case of co-employees. both the 
courts and the EEOC agree the em· 
ployer must have actua l or construe· 
tive notice of harassment by a nonsu, 
pervi.sory employee before the employer 
will be held responsible for the nonsu· 
pervisory employee's misconduce 

With respect to conduct bet ween feJ. 
low employees, an employer is re
sponsible for acu of sexual harass
ment in the workplace where the 
employer (or its agems or supervi
sory e.mployees) knows or should 
have known of the conduct, unless it 
can show that it took immediate and 
apprOpriate correcth·e action. 

In Co11/i11e11/a/ Co11 Co. v. Mi1111esola, 
297 N.W.2d 241, 22 fEP Cases 1808 
(Minn. Sup. Ct. 1980), lhe plaintiff was 
subjected to sexually derogatory state
ments, verbal sexual advances and of· 
fensive touching of a sexual nature. 
The plaintiff reported the conduct to 
her supervisor, but thesupervisonook 
no action until after there was a vio
lent confrontation. The cot1rt held the 
employer liable, finding that the em· 
ployer's responses were not timely. 

In l(yriazi u. IVtsl<!n1 El« . Co., 476 
F. Supp. 335. 26 FEP Cases 413 (D.NJ. 
1979). Western Electric Company was 
found guilty of discriminating against 
Kyriazi because her co-workers se.xu
nlly harassed her, and lwo of her su, 
pervisors knew of the co-workers· con· 
duct but failed LO stop it. The court 
described the conduct as follows: The 
=ployees "shot rubberbands at her. 
They engaged in boisterous specula-
1 ions about her virginity. They circu
lated an obscene cartoon depiction of 
her." T he court awarded Kyriazi, an 

engineer, SI00.000 in back pay and di
rected that she be reinstated. The 
court also required each of Kyriazi's 
follow workers .who had harassed her 
to pay Kyriazi $1.500 each and prohi· 
bited the company Crom contributing 
to the $1,500 payment. 

In discussing the issue of sexual ha
rassment with clients, lawyers should 
emphasize the possibility of liability 
for harassment by rank and file em· 
ployees and should stress the employ
er's duty to eliminate workplace sex
ual misconduct by employees. When 
training super.~sory personnel, law
yers should underscore the potential 
for personal liability o( supervisors 
who acquiesce in sexual harassment 
by employees. 

Nonemployee s 

Many employers ~re surprised when 
their counsel informs them they may 
be liable for sex harassment by a non· 
employee. The guidelines provide: 

An employer may also be responsible 
lor the acts of noncmployces, with 
respect Lo sex hurassmcnl of em
ployees in the workplace, where lbe 
employer (or its agents or supervi· 
sory employees) knows or should 
have known or the conduct and fails 
10 take imDU!diate and appropriate 
corrective action. In reviewing tllese 
cases Lhe Commission will consider 
the extent of the employer's control 
and ,my other k,gnl responsibility 
which the employer may have with 
respect 10 the conduct of such 
nonemployees. 

Couns have agreed with the EEOC 
Guidelines. In EEOC v. Sage Realty 
Col'/>., 507 F. Supp. 599, 24 FEP Cases 
1521 (S.D.N.Y. l981), a female lobby 
allcndant in a Manhattan office build
ing claimed that her employer had vio
lated Title VTI by forcing her to wear 
what the employer called its "Bicen· 
1ennial uniform" while performing her 
duties as a lobby attendant. The uni, 
form, which the court found to be 
"short , revealing and sexually provoc, 
alive." solicited unwelcomed sexual 
comments and gestures from passersby. 
After wearing the uniform for two 
days. the plaintiff refused to wear it 
further. The employer gave the plain· 
tiff a choice of wearing the uniform or 
being terminated. Instead, Lhe plaintiJC 
quit. The cour t held 1hal the employer 
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knew of the sexual harassment and did 
nothing to prevent it, and thus made 
the plaintiff " remain. as a condition of 
her employment, in a position where 
she would be subjected to sexua l ha
rassment on the job." 

It takes litt le effort to imagine silua · 
Lions giving rise to employer liabili1y 
for the sexual harassment of em ployces 
by nonemployees. Such nonemployees 
as vendors.consultants or contrac tors 
whom the employer permits to enter 
its workplace can be sexual harassers 
for whom the employer will be liable. 
Further, if waiters or waitresses in a 
restaurant are subjected to sexual ha· 
rassmem by patrons, I.he employer. 
under Lhe guidelines, would have a 
duty to stop it. A salesperson who 
must call on a cus!Qmer of the opposite 
sex and who may be subjected to sex· 
ual dema nds in return for orders, 
would be a victim of sexual harass, 
ment and the employer could be liable 
for that sex harassment if the em· 
ployer knew of it or should have known 
of it and did nothing about it. 

"Reve r se" Har ass ment 
H a female obtains promotions by 

granting sexual favors, do those whom 
she passes by have a claim for sex dis· 
crimination? The EEOC Guidelines 
answer this question affirmatively: 

Other related practices: Where em, 
ployment opportunities or benefits 
are granted because o! an individu, 
aJ's submission to Lhe employer's re
quests for sexual favors, the em· 
ployer may be held liable for unlaw
ful sex discriminaLion against oLher 
persons who we.re qualified for but 
denied thaL employment opportunity 
or benefit. 

Thecourtsagree. ln Toscanov. Nimmo, 
570 F. Supp. 1197, 32 FEP Cases 1401 
(D. Del.1983), thecourl found in favor 
of a female employee who was not 
awarded a promotion because the pro
motion was given instead to a co, 
worker who was willing 10 grant sex
ual favors to the supervisor having 
power to promote. 

Lawyers must advise Lheir corpo
rateclie nts that an apparently consen· 
sual sexual affair between a supervi
sor and a subordina te may result in 
legal problems. Even if the subordinate 
never raises the issue of sexual ha
rassment, co-workers may. 
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Pr eve nti on 
The EEOC Guidelines provide as 

follows with respect to prevention: 

PrevenLion is the best tool for Lhe 
elimination o[ sexual harassnienL. 
An employer should take all steps 
necessary to prevent sexual harass
ment from occurring. such as ar!ir
matively raising thes ubject,express
ing strong disapproval. developing 
appropriate sanctions. informingcn1· 
ployees of Lheir right to raise and 
how to raise the issue or harassment 
under Title VU. and developing me· 
thods to sensiLi1.e all concerned. 

T he guidelines do not imply, much 
less guarantee, the adoption of affir· 
mative steps will immunize an em· 
ployer from liability. Rather. an em· 
ployer who kn.ew or should have known 
about ongoing instances of sexua l ha· 
rassment can escape liability only by 
proving it took effective action to cor
rect the situation. Thus, an employer 
can minimize exposure to liability by 
instituting a formal policy against sex 
harassme nt, providing a grievance 
mechanism and taking prompt disci· 
plinary action against offenders. 

[fa complaint of sex harassment is 
made, both parties should be inter· 
viewed and appropriate action taken 
- that is, prompt remedial action rea· 
sonably calculated to end the harass· 
ment. Investigation may be difficult 
because charges of sex harassment by 
one employee seldom will be admitted 
by another . Further, improper requests 
for sexual favors are not likely to occur 
in a group, so witnesses will not be 
available often to corroborate either 
party's contentions . 

Because of the difficulty of deter· 
mining the trlllh, lawyers may have to 
advise innovative procedural solutions 
Lo sexual harassment problems. These 
solutions may include transfers, close 
managemenl supervision after sexual 
harassment complaints are filed or 
counseling rather than immediately 
resort ing lo disciplinary procedures. 
However, where the facts support a 
claim of sex harass men L, management 
should not hesitate to use disciplinary 
procedures to effect an appropriate 
remedy up to and including discharge. 

Damage awards for sexual harass
ment have been staggering in the past 
and will continue to be. ln Clark v. 

World Airways, Inc., 24 f'EP Cases 305 
(D.D.C. 1980). the plaintiff resigned 
because of off-color remarks, ofiensive 
touching and propositions by the com· 
pany president. The cour t found no 
Til le VU violations, but did affirm the 
jury's verdict of $52,500 against the 
employer, World Airways. for sexual 
assault. 

These cases also often receive head· 
line media coverage.Just the filing of a 
sexual harassme nt case can be devas· 
tating to the employer's public rela· 
tions and equally devastating to the 
reputation of the individual who is ac· 
cused of harass ment. 

Ii the potential monetary liabilit)• 
and adverse publicity involved in sex· 
ual harassment suits are nol sufficient 
to prod lawyers into advising their 
clients about the potential dangers of 
sexual harassment claims, the fact 
that sex harass ment can be a major 
cause of unionization among women 
may do so. One union organ izer has 
slated sexual harassment is "the sin· 
gle thing in the workplace which radi
calizes women more than pay." 

Since the definition of sexual ha· 
rassment is determined initially by the 

Fred W. Suggs.Jr., isa 1975gradualeof 
the University of Alabam/1 Schwl of 
Lawm,d isa parl11er i11 thefir m of Ogle
tree, Deakins. Nash. Smoak & Stewart 
of Greenville. SC. S11ggs is a member of 
lite Alalxmw, Florida a11d South C<,ro· 
Ii 11a /1<11-s. 
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person being harassed . the potential 
for abuse is constant. Sexua l har ass · 
ment claim s are an obvious way for a 
disgruntled employee to reta liate. 
Simply put, permitting passes to be 
made in the workplace invites a lawsuiL 

Th e potential for expensive litiga• 
tion. bad publicity and lowered morale 
and productivity due to d istract ions 
caused by sexual hara ss ment gives at· 
torneys adequate reason to advise their 
corporate clients to take a ha rd line on 
sexual harassment. Attorn eys should 
adv ise their clients to take at least the 
following action: 

1. Adopt a st rong policy against sex 
ha rassment (a lawyer should not 
recommend exact ly the same sex 
harassment pol icy for each client, 
but shou ld adapt the policy to the 
client's particula r needs. taking 
into consideration the s ize an d 
composition of the workplace an d 
the general working conditions 
[e.g., office vs. factory]); 

2. Top manage mem s hould be 
briefed on the cost of sex harass· 
n1ent ; 

3. The employer should be advised 
to re<:1uire all members of man · 
agement to report known inci· 
dents of sex harassment to one 
central sourc e (e.g., the EEO 
officer); 

4. All supervisors should be trained . 
In the training. sex harass ment 

<%un~ <•J.1a,vyers' 
Scctio11 (F,o,,. pag, 207) 

nual affair in the host c ity of the bar 
convention . 

In closing. as our former Alabama 
Staie Bar President Bill Hairs ton of 
Birmingham stated so eloquenLly on 
many occasions. "T he greatness of our 
association lies in the unself ish manner 
in which its membership devotes their 
time and energies in carr ying out its 
act ivities." I am acutely aware of the 
unselfish manner in wh ich our mem
bersh ip devoted their time and ener· 
gies dur ing my tenure as president of 
the Young Lawyers' Section. For t his 
you are commen ded! I again t hank you 
for the privilege and honor of being 
able to serve you. D 
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should be define<! and the em· 
ployer's liability ror the acts of 
super visors. co-employees, non· 
employees and reverse harass· 
ment should be emphasized: 

vicle for corrective act ion when 
appropr iate. 

5. Employees should be told of the 
company 's sex harassment pol
icy; and 

6. Th e sex hara ss ment policy mus t 
give employees the opportunity 
to registe r complaints of sexua l 
harassment, ensure that all com· 
plaints are investigated and pro· 

In conclusion, employers should be 
adv ised that their employees· freedom 
from sex harassment is another "civil 
right '' guaranteed by federal law. Em
ployers have no choice but 10 protect 
this employee right. Attorneys shou ld 
advise employers tha t "fun and games" 
on the job are a legall)• risky proposi· 
tion that should be stopped. It is not 
only the legal th ing to do, it is the righ t 
thing to do. D 

Litigatio n Section Or ganizat ion to be Conside red 
As was reported in the last issue of The Alabama Lawyer, Tennent Lee, 

chairman of t he Task Force to Organize a Litigat ion Section, annou nced 
plans for a meeting open to all intere.5ted attorneys to be conducted du ring 
the bar 's annua l meeti ng in Huntsville , July 25-27. 

Litigato rs interested in attend ing the meeting shou ld write to Mr. Leeat 
P.O. Box 68, Huntsv ille. Alabama 35804. Those in terested. bul unable to 
attend, should let him know of the ir interest so their names ean be added to 
the list of potentia l section members. 

BEA BUDDY 
With the number of new attomeys increasing and the ~ 
number of jobs decreasing, more and more attorneys 'i 
are going into practice on their own and miss the bene· '"" 1 ti', ·., 
fit af lhe counseling of more experienced practitioners. ,. \ f/ J.~ 
The Alabama State Bar Committee on Local Bar j" \ _ • ·, 
Activities and Services is spQnsoring a "Buddy Pro- / · y ~ 
gram" to provide newer bar members a fellow- .,. · • , 
lawyer they may consult if they confront a problem, IC.. r r ·1 . 
need to ask a question. or simply want directlons to Li] ; 
the courthouse. ,._. 1 , . ;,- .. 
If you are a lawyer who has recently begun a practice •I I I 
and would like to meet a lawyer in your area to call on , iiii • 
occasionally for a hand, or if you are the more expe- ~ 
rienced practitioner with valuable information and advice 
you're willing to share, please complete and retum the form below. Your partic
ipation in this program will certainly benefit the bar as a whole. 

~ --------------------------- ---
Loc aJ Bar Activ ities and Se rvices 

Buddy Program Ap plication 

Firm Nam e (if appli cab le)----------------

Address ------------------------

City -------State ________ Zip ------

T elephon e --- --------------------

0 New lawyer D Expe rienced la wyer 

Please return to : Alabama Sta te Bar , P.O . Box 4156, Montgom ery, 
Alabama 36101. 
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Neva Claire Con\\'ay .. ...... .. .• , . • . • • ... . Hayneville, Alaba,n" 
Rober t Jame s Cox . . . . . . . . . . . . . . . • . . . . . . Birn1i11gha111. Alabo,na 
Lloyd Vernon Cnt\vford . ... .. ..• ••• ... ... A1()11/goniel)•, Alobo111a 
Jack Dani el. ... .. .. . .. .... . . . ..• •• .. . .. . . llunts ville, itlaba,na 
Earl Lado n Dan sby .....•.•. .. .••• . . . • . . . . . Hope Hull , Alaba,110 
Vivin1\ An1l Dav is . . .... . . . .... . •• .. .. .. . . Ente,Pri.sc. Alaba11u1 
l\1arilyn Franc es Drees .. •• ... ••• ••• .. .. Birnthtglun,i, Alaho,11a 
Albert Ear l Ehnorc . ........ . .. .. •• . . . . .. . Tltsaz{()()$(1, Alaba,110 
Arthur Ed,vard Elsner .. .•. . .. .•. .. ... .. . Alou/go1J1ery, Alabo,11a 
Donald Earl Fazekas . .. .. .. .. ... . ... . . . .. . . Prallville, Alabottu, 
Helen Curri e Foste r .. .. .•.. .. . • . ••• .• . . 8inn,',1gha111, Alaba111a 
Ralph Dewar Caine$, Ill ... ... .. . •. ...... . . Talladega. Alot,µmo 
Jonathan \Voodard Gathings . . . . . • . . . . . Binui11g/Ja,n, Ala/Jan,o 
l\1ary Anne Gibbon~ .... ... ... ... , • • • • . . Binningha,11, Alabo,110 
Blake Alan Green . , ••. . ..• .... ... •• . . .... ll'eJ1,n,pka, 11/ab(nuo 
Gregory Os"·ald Grirfin . . . • . • . , •• .. •••. . Bin,1ingho111, Alalia,11a 
Ton1mie Mae Bro\yn Hard\\ •ick . . . . .. .. .. . 1\!lonlf(01nery, ,1/abo,tta 
Robert Joseph Harri s . . . . . • .. ..•• .. • ••. .. ... FTorenct, Aloban:o 
f\farjori e Cochran Harri$On . . . . . . . . • • . . . . Hirn1i11ghatn, Ala/Ja1no 
Nancy Leonard Hol7,\vanger , ,, , •• • . , , • . ,, . Hunlsvil/{I, Aloba1nt1 
Helen Ann Ho\vie . . . . . . . . . . llrtnlsvi/1,:, Alaba,na 
Geo rge Richardson Irvin e, Ill , ••• ••. ••.. ,Vetu Orltt1ns. Louisia11a 
Jerry \Vayne Kenned y .. . .. . .... . • . ... . ..... • . IVashinglou. DC 
Doris Lee Kerr, Jr. , .. , , .. , , , . .. • .. .... , .. .. . Mubile, Alobomo 
Cindy Ann Licbc s .... . . . . . , .. ..• ••• ••. , , s\:/ontgonurry, Alobanto 
Robert Todd Liming ...... .. . .. ..••• .. . . .. . Mil/bTf)()k • . 4/obomo 
\Villinm Lee Lundy, Jr. , , .. , , , .• •• , , ••. , , .• uda,to wn. Ctorgio 
David Ul,vrcncc ~1anz . . ..... . .. .• •• ... . Rirn1inglu11u, Alaba,no 
Samu el Andr ea ~lasdon , , .. , . , •• ••• .• . . . .. Haleyville. Alabanru 
Jan1cs Joscph A1cAlpin, Jr . .. .. ... ... ... ... . .. . S111y111a, Georgia 

Cathy An_o ~1cCloud ... . .... . . . • . •• .. . ....... Rt/onn, Alabanra 
Karen Alice McLain . . . . . . . . . . . . . • • . . . . . 8it,ninglla1t1, Alaba11ta 
\Villiam Roberl l\1cMillan •• ... ••• •• ..•.. .. T1,scal()(JS(I, Alaha»:o 
Jo..i..cph Jack so n Minu s, Jr ... . ... • • . . ... . . . . .. A1obile, Ala/Jania 
John Lnuthlin Moore, IV , •. , , . •• .. ..... . , Monlgo,>rety, Alabama 
Stephen Charles l\1oore .. ... . . .. . •• • .... P,lew Orltam, Louisiana 
Charles Ed\\ •ard Morgan .. . . . .. .. •• ... . ... Tltsealoosa. Alabama 
Robert Allen Morgan . . , . ... . , .. , , • , , .. , , , Tuscaloosa. Alabomo 
Larry Den so,, ~1orris . .. ... ... ... .. ... .. ..... Alpine. Alaban1a 
Ed\vard Wilkinson !\1udd, Jr . . .••• • ..• .. , Binn1'ngham, Alabama 
Joel Hartley Pearson ... . .. .. ..• •• ... .. , . Montgon,ery, Alabonia 
Roger \Villi an, Pierce . , . . ... . ... • . . . . .. .. ...... Houslon., T~a s 
Thoma s Owigh1 Reid, Jr .. . .... ... . ... . . . ... .. ·Mobile, Alt11K,ma 
Anne t\1argucrite Reilly .... .. .. . • • • .. ... .. New Yark, New York 
Eric Brandt Reu ss .. , , .. , , , , .. , . , .. .. , , .... , . Allan/a, Georgia 
£d,vard !\1auricc Rogers ., Jr ... ... • • ... .. . f;inni ngha,n, Alabama 
l<Jn1 Ellen Rosenfie ld , .... , , .• , , •• , • , , , . Birn1ingham, Alabama 
Ralph Eugene Rozell . .... . .... •••• .. .. .... 8e$$em<r, Ala/ioma 
Janet Eliu>bcth Schroeder , , .. , • , . , . , . , , .. Wetumpka, Aloboma 
Richa .rd Lee See.Iman . . ... . . . .. • . • . . . .. . ..... Mobile, Alab<ima 
Kath y Long Skipper .. , ... , . .. , . • .... ... Birmingham, Alaboma 
Our,\ •ard Alcx . .:andcr Smith .... •••• . . .... . ... Auburn, AlolKuna 
Larry Dean Sntith • , , , • • . . . . . . . • . . . . . . . . . . . 01la11do, FtoridtJ 
Sydney Albert Smith .. . .. . , ... •• ... .. , .. Monlgomtry, Alalx1mo 
Francis \ViUiam Speaks , Jr . . .. . •• .•.. .. . . . . . Ot11tlo1t. Alabanlll 
Sc.ou Au stin Spear ... .. ... .... • , . •.. .. , 8ir111ingham, Alabonu, 
Robert l\>fcCoUough S1,cnce . . .. . .... ... . .. 8in11it1ght11n, AliJbtuna 
Betsy Carole Ste rling . .. .. .... . •• , .. , , , ... , , , Dolhon, Ala/ioma 
Denni s Charle s S\veet, Ill . . . .. .•• .•. . . . . . A1onti,.'Q1nery, Alaba111a 
Nona B<)\vlcs Thon1asoo . ...•. . • .•• •• . .• Bir1,1ing}tant, Alabama 
Alice Laurinda Tuntcr . . ...... • . • .... . . . 8ir111i11ghan1, Atob<,nt.a 
Char le~ Grego ry Tyle r .. ... ..• •• .••. , , ••• , Tusca/l)()S(J, Alabama 
\ViUianl Oaoicl Tyler ... .. . ... ... .. . . .. .... . . . ,Wobile, Alabania 
1\tta rk Judson Upton , ••• . , • ••• , , , •••• . ••• ... • ,WobUe, Alaban1a 
Stuar t Forbe s Vargo . ... .. .... .. .. . .... . 8irmingl1a111, Alabanw 
Deborah Se rna Byr d \Valker .. . . . ... ... .. . . . . Pelltan,, Alaf>a1na 
$a lley Plaxco Walk er .... .. . ... . . , . . ,, .... , Nasl,ville, Tenne,sn 
Robert Marc \Veinbcrg . . .. . .. . . .... . ..... 1'rtsca/()()$0, Alaban1a 
Micha el Bryant \\ ' ingo . .. , .. , , •• .•. .... . Birminghant, AlabonJa 
Candace Eli1.abcth \Vintet . .. . . .. ........ . . . . Opelika, Alaba111a 

~awyeis in the GFatnilj 

Scott Austin Spear ( 1985) and Mark 
Edw ard Spear (1979) (admittcc / 
brother) 

The Alaban:u Li.Jwy~r 

Ronni e D ean Booth (1985) and Pam• 
c la Chand ler Booth (1984) (admittce / 
wife) 

Blake Alan Green (1985) and How 
ard Albert Green (1979) (admittee / 
father) 
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I ... 

1 
6 I 

t 
Cath) ' Ann McC loud ( 1985} and 
Thoma s Ju lion Mou,s (1984 ) (admit 
tce / linn ce} 

• 
I~ 

l 
Joltn Lau1hlin Moore , IV ( 1985 ) and 
JudgcJohn Lnuthlin Moor e. Ill (1 942 ) 
(adm itt ee/ fnthcr) 

JJ 

R.,lph Dewar Gaines. Ill (1985}: Ralph Dewar Caint' S, Jr . ( 1949 ): Charles 
Porror d Goi nes (1981): and Jack Gideon Pndcn (1949) (odmiuee / (ather / 
brothcr / fother-in-lnw) 

Spring 1985 
Bar Exam Statistics of Intere s t 

Number Siuing for Exam ....• 184 
Number Certified 10 Supreme 

Court .................... n 
CertifK:ation Rate ....... ..... 4:!CJ. 
Cenification Percentages: 

1114 

University of Alabama ...... 49% 
Cumberland .•..•........... 6l'lfi 
Alabama Nonaccredited 

Law Schools ............. 22% 
I 

Franci s Willium S1>tmks, Jr. (19 85) ; 
Franci s Williom Speok s. Sr. (1950}: 
and John Mnnning Higgin s (1967) 
(nd m it 1c,1/ fn1 her I uncl e) 

-

-Mary Anne Gibbon s ( 1985) and John 
Burdc11c Bates ( 1961) (ndmi11ce / 
bro1l1er) 

Jose ph Th omas Booth. IV (1985) and 
Josep h Thoma s Boo1h. rn (1954 ) (ad
ntln ce / fother) 

' 

David Eugene Belser (1985): Jud ge 
On vid Eugene Loo (1926):and Richard 
Collins llcl sc r ( 1952) (ndmiuce / grand· 
fothcr / lulh er) 

Jul:, 19/J5 



Introdu ction 

During 1984 the Alabama State Bar's 
Task Force to Evaluate the Lawyer Ex
plosion reported many Alabama attor
neys believe there has been an explosion 
of lawyers, and that supply exceeds de
mand. It further reported a similar per
ception in the eyes of the public. 

The task force recommended, among 
other things, that the Alabama State Bar 
survey bar examinees so this information 
could be made available to law schools, 
members of the bar and interested com· 
mittees. Topics recommended were pro· 
spective employment, nature of employ
ment, desirability of employment obtained, 
compensation and other pertinent factors. 

With the approval of the board of bar 
commissioners, those sitting for the July 
1984 bar examination were surveyed on 
a voluntary basis. Ninety-eight percent of 
the 403 examinees completed in usable 
form at least part of the questionnaire. 
Sum mary 

Most examinees (about 70 percent) 
were employed in some capacity. An
other 6 percent were either pursuing ad
vanced study or not seeking employ
ment. Twenty-three percent still were 
seeking emplayment. 

About two-thirds of the examinees 
were employed full time, and 88 percent 
of those were satisfied with their jobs. 
Seventy-three percent of employed exam
inees considered their salaries "about 
right." 

Somewhat discouraging is the fact that 
those working full time in legal positions 
tended to concentrate in Alabama's five 
largest cities (as have those admitted to 
the bar before them): Birmingham, Mo, 
bile, Montgomery, Huntsville and T usca
loosa. 

A question of particular importance 
left unanswered is whether, and to what 
degree, the unemployed and underem· 
ployed examinees had tried to secure 
employment prior to taking the bar ex
amination. This matter will be addressed 
in future surveys. 

Demographic data 

Table 1 summarizes the demographic 
data on examinees. Most were between 
21 and 30 years old, male, Caucasian, 
graduates of accredited la,v schools and 
ranked in the upper 25 percent of their 
classes. (Approximately three-fourths of 

11,e Alnbontn /.(1toycr 

The Lawyer "Explosion:" 
Employment, Satisfaction, 
Salaries and Related Data 

by 
Nancy Campbell-Goymer 

Table 1. Demographic Data and Employment of Bar Examinees 
(Average number in each category = 386) 

AGE 
21-30 76 percent 
31-40 18 
41-50 4 
51-60 l 
61 and older 1 

TYPE LAW 
SCHOOL A TIE NDED 

Accredited, Alabama 
Nonaccredited, Alabama 
Alabama, unknown 
Accredited. out-of,state 

Employed 
Legal, full time 
Nonlegal, full lime 

SEX RACE 
Male 67 percent Caucasian 
Female 33 Black 

Asian 
Other 

CLASS RANK 
66 percent Lower 25 percent 
17 2649th percentile 
8 50th percentile 
9 5l-75th percentile 

Upper 25 percent 

EMPLOYMENT STATUS 

Not Employed 
53 percent Still seeking employment 
12 Advanced study, law 

91 percent 
7 

< l 
1 

7 percent 
16 
I 

37 
38 

23 percent 
3 

Legal, part time/temporary 
Nonlegal, part time/temporary 

4 Advanced study, non,law 
I Not seeking employment 

<1 
2 

70 
Chose more than one category ......,_I __ 

30 

Na11cy Campbell·Goymer is an associate 
professor of psychology al Birm.illgham 
Southern College. She received her baclze· 
lo·r's degree f rom Florida Stale Univer
si/Jat1d her master's and doctorate from 
lhe U11iversily of Alaboma. 

She was assisted in lhe analysis of the 
data for this article by colleague Dr. Rick 
McCallum, 011 assistantprofessorof psy· 
chology, and BSC sludent Paul Davis. 
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the examinees reported they were ranked 
in the upper half of their graduating 
classes - which is possible but unlikely; 
the data aroi probably biasl!d.) 

Only 74 examinees reported which 
school they attl!nded. Of these, 48 went 
to either the University of Alabama or 
Cumberland; nine went 10 unaccredited 
schools in Alabama, most 10 the Bk· 
mingham School of Law; 17 went to out, 
of,state schools, mostly in the southeast. 

There were 241 Caucasian males, 108 
Caucasian females, 15 black females, 11 
black males and six from other racial 
groups (four males, two females). Fifieen 
examinees did not report their sex or 
race. 

Employment , job location and 
job prererence 

Approximately 70 percent were em· 
ployed 1n some capacity, about 57 per
cent in a legal capacity. (See Table l.) 
Two-thirds were employed full time, 53 
percen1 in legal, 12 percent in nonlegal 
positions. An additional 5 percent were 
employed in part time or temporary posi
tions, 4 percent In legal and I percj?nt in 
nonlegal Positions. 

Twenty,1hree percent (91) reported 
they were still seeking employment; the 
rest were either pursuing advanced study 
(IO in tax, one in comparative law), or not 
seeking employmen1. Those siill seeking 
employment were not asked whether 
they had attempted 10 secure employ
ment, so it is no1 known whether they 
were having difficulty obtaining a position. 

Thirty,elght percent of those with full. 
time legal positions were working in 13ir• 
mingham, 15 percent In Mobile, 14 per
cent in Montgomery, 6 percent in T usca
loosa and 2 percent in Huntsville. Two or 
more examinees (J percent) had settled 
in each of the following counties: Cal
houn, Colbert, Dale, DaUas, Houston, 
Lauderdale, Morgan and Walker. Nine ( 4 
percent) were working out of stare, with 
Georgia and Washington, D.C., drawing 
more than one employee each. 

Of the unemployed examinees who 
stated a preference (some staled more 
than one), 53 percent wamed to locate in 
Birmingham, where 30 percent of the 
bar's members already are located. Fif
leen percent preferred Mobile, 12 per· 
cent Montgomery, 7 percent Huntsville 
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and 6 percent Tuscaloosa. Fourteen 
percent preferred to locate outside those 
areas, wi1h Jackson and Morgan Coun
ties being cited mos1 frequently. Twenty
one percent wanted to go ow-of-state; 
Florida, Georgia and Washington, D.C., 
were cited by three or more unemployed 
examinees each. 

Emplo ye.rs 

Table 2 shows employers of exam
inees. Half of all emplQYed examinees 
(134) were working in law firms. Sixty 
percent of those(77) were in firms of two 
to ten lawyers; another 20 percent (27) 
were in 11 • to 25-member Jaw firms. Only 
eight of that 134 chose solo practice. 

Another fourth of the examinees (711 
held government positions; over half of 
those ( 44) chose judicial clerkships atthe 
state and federal levels. 

Businesses were a distant-thkd among 
employers. Sixteen percen1 were em
ployed there, half by corporations. 

Twopercententeredthemilitary , three 
percent went into academic settings and 
less than one percent were self-employed 
in nonlegal work. 

Sati sfaction and Sa lary 

Table3 presents employed examinees' 
degree of satisfaction with their positions 
and their salary ranges. 

Most (88 percent) reported being sat· 

Table 2. Employers 

TYPE OF EMPLOYER All EMPLOYED EXAMINEES (270) 

Privale Pn>cliu 50perc eni 
Self,1>.mpioyed 3 
Very 5maJI finn (2·10) 29 
Smallflrm (11,25) 10 
Medium firm (26-50) 4 
Large finn (51,100) 3 
Very 11\rsc finn (over JOO) <1 

Government 26 
Publle ck?londer I 
ProsucutoriAI poshion 2 
Feden!l coun clerk 6 
Stat• coun clerk (appella1e) 6 
Statacoun clerk (circuh, district) 4 
Othctr feden,l position 4 
Other sane position 3 
Other local position <J 

Public Sector 3 
Legll) services 2 
Public interest prognim I 
Other <l 

Busineu 17 
Corpora lion 8 
Accoundng finn 2 
Insurance firm I 
Financial inslitution 2 
Other 4 

Milltary (JAGC) 2 

Academk 3 

Law school fl>CU!ty <I 
Other hl9her education 2 
Other academic: Kiting I 

Self-~mplO)led, nonlegal <l 

More Than One Employer 

J•ly 1985 



isfied with their positions; over hall (57 
percent) were highly satisfied with them. 
Those in lull-1ime legal posillOnS were 
even more positive; 97 percent were sat · 
isfied with their employment, 69 percent 
hlghly satisfied and 28 percent moder· 
ately satisfied. Least satisfied were those 
in nonlegal positions, particularly those 
few in part-time or temporary positions. 

Half of those who were dissatisfied 
cited salary as the reason. Nearly half 
cited typeof workandonefourth, type of 
employer. Other complaints included job 
location and personality conlllcrs with 
colleagues. 

One-third of aU examinees reported 
annual starting salaries in the $20,001 to 
$26,000 range. However, 43 percent re· 
ported making less than $20,001 a year, 
Including 19 percent making $16,000 or 
less. About 23 percent reported making 
more than $26,000 annually. Looking se
parately at those in full-time lega.l posi
tions, the data are similar. 

Most examinees were satisfied with 
their salaries; 73 percent of those answer· 
Ing the question said their salaries were 
"about right." 

Analysis: important variables 

Dara obtained from the survey did not 
distinguish very well employed from un
employed and underemployed examinees, 
but two variables were particularly asso
ciated with Job satisfaction: employment 
status and salary. Rather predictably, a 
proportionately higher number of those in 
full•time legal positions were very satisfied 
with their Jobs. Also, those with higher 
salaries were more likely than those with 
lower salaries to be satisfied with their 
positions. 

The five variables particularly asso, 
ciated with salary, in order of impor
tance, were: class rank, race, general job 
categocy, rypeschoclattended and fuD·time/ 
part-lime employment status. As might 
be expected, the majority of part-time 
employees reported salaries in the two 
lowest salary ranges, whereas the major
ity of full,time employees reported higher 
salaries. Examinees in the lower SO per· 
cent of their classes (\l.oith a few norable 
exceptions) appeared disproportionately 
often in the lowest salary ranges, as did 
non-whites and graduates of nonaccre· 
dited schools. Salaries reported by blacks 
tended to cluster at the low and relatively 

Table 3. Job SatisfacllOn and Salary 

ALL EMPLO YED EXAMINEES IN FUU -TIME 
EXAMIN EES LEGAL POSIT ION S 

JOB SAT ISFACTION 

Very unsatistied 2 percent <I percent 
Moderately unsatisfied 10 3 
Moderately saris~ 31 28 
Very satisfied 57 (13 

SALARY 

SS.000-16.000 19 17 
16.001·20.000 24 26 
20,001-26,000 34 37 
26,001-34,000 18 17 
over34.000 5 3 

high extremes of the salary ranges, in 
contrast to the salaries of Caucasians, 
which clustered mid-range. The majority 
of out-of-state school graduates appeared 
in lhe highest salary ranges. Finally, re· 
garding general job c.itegory, those in the 

public sector or in academic: positions 
(with a few notable exceptions) were 
among the lowest-paid examinees; those 
in business or in the military tended 10 be 
the highest paid. D 

Introduce 
Yo11r Clients 

to a 
Valuable Service. 
Refer them to Business Valuation Services fur O.'j>Cn deter
mination of lair marker value of businesses, and financial 
analysi.~ and consultation in c:iscs of: 

D Estat e planning D Bankruptcy 
0 Estate settl ement proceedings 
D Marital <lissolutions D Mergers or acquisitions 
D Recapitalizations D Buy-sell agreements 
D Employ~ stock D Dissident stockholder 

ownership plans suits 

Contact Dr. John Davis ill , 
1926 Fourth Ave. N. , Binninl1.ham, AL. 35203 

(205) 328-3M8 
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Patent law is a specialized area of 
practice. The non-specialist anomey 
should not attempt to obtain a patent 
fora client, but there are things about 
patent law the auomey should know. 
ll is helpful 10 begin by distinguishing 
the major forms of "intellectual prop
erty." 

D e finiti ons 

The 1 hree major categories of intel
lectual property are patents, copyrights 
and trademarks. Rough definitions of 
lhese three follow: 

A. PATENT Apmentisa(ederalstatu
lorily granted monopoly to make, US< 

or ~II a machine; a manufacture; a 
compoisition of matter. or a process. 

8. COPYRICIIT A copyright is a !cd· 
cral ~talutonly granted monopoly of 
the exclusi,c right 10 reproduce. dis
tribu1e. perlorm or display certain 
original w<J<"ksof authorship. Basical· 
ly. pl"()h!c1ion is against copying and 
e.'1cndsonly to the form of expression. 

C. TllAOEM,\RK A trademark (or 
1r11de nome) is o state law granted 
monopoly in I he right to use a mark on 
goods to dc'Signnte them as coming 
from a panicular source (or on a 
busin~'SS to identify the business). 
There arc federal and state registra· 
t ion schemes. 

Sour ce of fede ral aulhori ty 

The United States Constitution, Ar
ticle I. Section 8, provides: 

''The Congress shan have Power . •. 
(3) To regulate Commerce with foreign 

Nations. and among the se,·eral 
Su,1es.nnd with Lhelndian Tnoes ... 

(8) To promote the Progress or Science 
and useful Arts, by securing for li
mited Times to AuLhors and Inven
tors lhc CJ<clusivc Right Lo Lheir re
spcc.\lve Writings and Discoveries 

Clause (8) is the source of federal 
power over patents and copyrights. By 
applicalion of the supremacy clause 
conflicting state law must yield. Clause 
(3) is the source of federal authority for 
a lrademark registration system. 
Therefore, although trademark regis
tration is limited to interstate com
merce, patents and copyrights are not 

Pate nt law (35 U.S.C.A. 
§§1-376) 
A. Who may practice patent law? 

Th• 11/abitHIII UIU')'U 

I . Pracuce before the Patent and 
1' rndem.,rk Office (PTO) 

Practice before the Patent and Trade
mark Office (PTO) requires registra· 
tion. Registration may beas an "artor
ney" or as an "agent." To be a patent 
anomey one must be an attorney in 
good standing admitted to practice be
fore any United States court or the 
highest court of any state or territory 
of the United States. 

In addition he or she shall have 
submitted a completed application, es
tablished good moral character and 
compelence, and demonstrated the 
requisite legal, scientific and technical 
qualifications, and. of course, paid the 
prescribed fee. To establish the legal, 
scientific and technical qualifications. 
the applicant must take and pass an 
examina tion. The examination is sche
duled in March and September of each 
year and is given where civil service 
examinations are given. There are 
special palcnt bar review courses de
signed to prepare the applicant for the 
legal, rcgulalory and technical aspects 
of the examination. To be admitted to 
the examination the applicant must 
have "a degree or the equivalent there
of, from a college or school of reaig 
nized standing in one of the following 
subjects: Applied Physical Science, 
Elec1ronics. Engineering(Aeronautical, 
Agricultural, Ceramic, Chemical -
including Electrochemical, CiVJl, Elec
trical. Engineering Physics, Geologi
cal, Industrial, Mechanical, Metal
lurgical. Mining, Nuclear. Petroleum). 
General Chemistry. Marine Technol · 
ogy, Organic Chemistry, Physics or 
Textile Technology. 

"A degree in another subject may 
nlso qualify n person to be admilled 
lo inkc I he examinmion where he 
has completed 30 semester hours in 
chemistry or 24 semester hours in 
physics or a combined total of 40 se
mester hours in chemistry, physics 
and enginttnng." 

Certain biographical science and ge
netics courses may count, as may ex
tended practical engineering or scien
tific experience. 

Whatshould be clear is that the gen
eral praclitionerco11nolobtain a patent 
for a client, but musl refer il. or any 
other patcnL matter before the PTO, to 
a patent altorncy or agent. 

2. Practice before a federal district court 

The above restrictions do not apply 
to infringement suits in federal coun. 
but one should consider Disciplinary 
Rule 6-lOI(A) of the American Bar As· 
sociatlon Cede of Profcssi"o11al Respo,,si
bilily: 

"A lawyer shall not: 
(I) Hnndlea lcgnl mauerwhich he knows 

or should know thnt he is notcompe-
1cn1 to handle, without associating 
wilh hi Ill u lawyer who is competent 
10 hondlc it." 

This section of lhe Code was deleted 
from the Code as adopted in Alabama. 
Although negative implication might 
suggest it is ethical in Alabama 10 han· 
die a matter one is not competent to 
handle. remember Alabama did adopt 
Disciplinary Rule 6-IO'l(A): 

"A lawyer shall not a1 tempL to exon
era1e h,msel( from or limit his liabil
i1y to his clienl for his personal 
malpractice." 

Patent suits generally are handled by 
patent specialists because such suits 
are almosl always highly complex and 
technical. 

8. Whal should thcgeneral practitioner 
know? 
I. Whal is patentable 
To be patentable an invention must 
bt: 
(a} NOVEL That which already is 

generally known. Of is a law of naLure, 
cannot be p:uenu:d: 

(b}NON-OBVIOUS Even though an 
Invention Is novel. it cannot be paLen1ed 
i( it is merely a Lrivial advance that 
would have been obvious to one "ordi
narily skilled In Lhe art;" 

(c) USEFUL The invention must be 
useful. though ii need nol be better chan 
whm is avnilnble. Utility is seldom a 
problem, exccpl in the area of chemical 
process patents. 

2. Who may obtain a patent 

Only the im~11/Qr (or inventors if 
they worked together) may obtain a 
patent. No one may obtain a patent on 
anything unless he or she in fact in
vented it. If more than one person in
dependently invents the same thing, 
the patent goes to 1he firs t lo invent. 
This priority is not determined by 
priority or filing, or even by priority of 
completing th e invention, but by prior
ity of "conception." Conception requires 
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the idea of a useful result together with 
a specifk means for achieving Lhat re
sulL. Whether the specific means work 
is not known until the invention is 
later "reduced to practice;" therefore, 
the date or conception must be ream
structed later. It is for that reason im
portant for the inventor to keep tho
rough records. 

3. Whar the client should be advised 

(a) If there is ony question. see a pat· 
ent lawyer. Although novelty and non· 
obviousness are required, remm,ber that 
patents have been issued on: the electric 
Oyswatter(a Ooshlight-type handle with 
a lever andswauerauachedsowhen the 
switch is rlipp;.'<I the lever causes the 
swauer to swot), the automatic dipstick 
cleaner(a small piece of material hinged 
on the dipstick rtceptacle; it can be put 
in contact wilh an automobile dip stick 
so it strips the oil from the dip stick 
when the dip stick is withdrawn), nnd 
the massage snndal (a plastic sandal 
with protruding knobs that ''lightly 
massage your feet as you wear them"). 

(b) Move promptly 10 file a patenl 
application. Lack of novelty can prevent 
an inventodromobtaininga patent even 
though the inventor himself was the 
only one to disclose the invention or offer 
it for sale. There is a one-year grace 
period. but it may be difficult to know 
when that period started to run. 

{c) Keepa notebook. Todemonslrale 
that heor she is 1he inven1or. and is the 
first inventor, it is important lo kL'CP a 
thorough notebook. It is also helpful to 
have someone (for example, a c:o,worker), 
who is sworn to conftdenoe. witness the 
notebook from time to time. signing each 
page and dating It. All blank sec1ions 
should be crossed out, and it is prerera· 
ble ii the witness understands lhe mate· 
rial in the notebook. (Inventors frequently 
are quite secretive. The risk of an Idea's 
being stolen must be bala~ against 
the possible need 10 authenucate a date 
or im-enuon.) 

4. How to find a patent allomey 

The Patent and Trademark Office of 
the U.S. Department of Commerce 
publishes a list or Allomeys 011d Age11ts 
Registered lo Practice Before the U.S. 
Pate11/ and Tr<1drmark Off,co. There 
arc patent attomeys listed in Birming
ham. Tuscaloosa, Florence, Huntsville. 
Perdido Beach and Phenix City. The 
advantage or a local auomey is the 
proximity or that auorney to you. The 
advantage or an Arlington. Virginia.or 
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Washington, D.C., attorney is the prox· 
imity to the patent office. The advan
tages of a sole practitioner or small 
Cirm as compared with a large patent 
law firm is the same in this as in other 
technical areas. A large patent firm 
probably can handle many more prob
lems as routine: on the other hand. a 
patent application is much more likely 
to be handled in a rout ine manner. 

5. The cost or a patent 

{a) An initial determination or paten· 
1ablli1y. including a pa1ent search. onli
narily should cost no more than a few 
hundred dollars. Chemical inventions 
probably will be more costly than me
chanical Inventions. More complex tech
nology and unexpected problems can 
run the figures considerably higher. 

(bl A patent on a simple invention. ,f 
there are no problems. should run no 
more than a few Lhousand dollars. There 
usually ore some problems, and, of course. 
major dirflculties in the patent office -
for example, a priority right - can run 
up the cost considerably. 

6. How long will it take? 

initial action by the PTO will take 
from four months to three years and 
issuance Crom one year lo four. with 
two years being typical. Effons are 
under way to speed up the procedure. 

7. Patent infringement 

ln ge11cral, Lhe making, using or sell
ing of a patented invention without the 
authority of the patent owner is an 
infringement. Whether the allegedly 
infringing device is the same is deter · 
mined by whether ii accomplishes es· 
scntially the same result by essentially 
the same means as that stated in the 
patent claims. 

One should distinguish between the 
patent and the device in which the in· 
vent ion is embodied. Once lhe device is 
sold (e.g .. a customer buys a patented 
electric shaver) the patent owner has 
parted with control oft hat de,~ce, and 
the purchaser may use it.sell it,elc..as 
heor she sees fil. What the purchaser 
may not do is make, use or sell another 
shaver like the patented one. ln addi
tion, one infringes if he or she actively 
induces another to infringe. 

C. The trade secret alternative 

There is an alt em a Live to palenting . 
It is the sta te law doctrine or trade 

secrets. Comment "b" to the Restott-
111e11/ of Torts gives the following 
definition: 

"De/i11ilio110/trnde=e t A trade 
secret may consist of any formula. 
pattern, devke or compilation or in
formation which is used in one's bus· 
iness.and which gives bimanoppor· 
1uni1y 10 obtain an advantage over 
competitors who do not know or use 
It. It may be a formula fora chemical 
compound. a process of manufnctur· 
ing, treating or preservingmatcrinls, 
a pauem for a machine or other de
vice. or a list of customers. It dllrers 
from other secret information in a 
business (see §759) in that ii is not 
simply information as to single or 
ephemeral events in the conduct or 
the bosiness. ns. for example, the 
amount or other terms of a secret bid 
for a oontract or thl! salary or cer111in 
ffl!ployees. or the security invest
ments made or contemplated. or the 
date fixed for the announcement or a 
new policy or for bringing out a new 
model or lhe like. A trade secret ,s a 
process or device for continuous U!W! 
in the opention of the business. 
Generally ii rela1es101heproducuon 
or goods. as, for example. a machine 
or formula for the production of an 
article. It may, however. relate to 1he 
sale or goods or to other operations in 
the business. such as a code for de
terminingdiscounis, rebates or Other 
concessions in a price list or cata
logue. or a list of specialized custo
mers, or a method of bookkeeping or 
other office management." 

Trade secret protection applies only to 
the improper taking of a trade secret 
and not to the secret itself: 

"§757. LIABILITY FOR OISCl.0· 
SURE OR USE OF ANOTHER'S 
TRADE SECRET - GENERAL 
PRINCIPI.E 

One who discloses or uses 
another's 1rade secret, without a 
privilege todo so. is liable 10 the other 
if 
{a) he discovered the secret by im

proper means, or 
(b) his disclosure or use constitutes 

a breach of confidence reposed in 
him by thl!Olher in disclosing the 
secret 10 him. or 

{c) he learned the secret from n third 
person with notice or the facts 
that ll was a secret and that the 
third person discovered it by im• 
proper means or that the third 
per.;on'sdisdosure of it wasot her· 
wise a breach of his duty to the 
other. or 

(d) he learned the secret with notice 



of 1he fntlS 1hat it was a secret 
and that iis disclosure was made 
to h,m by mistake." 

What is required for trade secret 
prOLection is. first. a trade secret. A 
trade secret must be s«rol and it musr 
be used in ont's tradeorb11si11ess, there
by giving one an "opportunity to ob
tain an advantage over competitors." 
The secrecy requirement means steps 
must be taken to preserve its secrecy. 
These steps usually take the form of 
precautions against third parties dis
covering the secret and establishment 
of a confidential relationship with any
one (employees, joint ventu rers) to 
whom the secret must be disclosed. 

Misappropria1ion of a trade secret 
requires the trade secret be disclosed 
or used in a breach of confidence, or 
thal the trade secret be discovered by 
improper means (1he use of criminal or 
tonious means. or means that are oth· 
erwiseobjectionable).Discovery or use 
of the trade secret absent a breach of 
confidence or the use of improper means 
does not constitute trade secret misap
propriation. Thus, independent re
search or reverse engineering which 
discloses the invention is permissible. 
and the original trade secret owner is 
without remcd)•. 

Protection lasts only as long as the 
secret remains secret. or would have 
remained secret absent misappropria
tion. Thus. while as a general proposi· 
tion injunctive relieve and damages 
are available. they generally are mea
sured by the life of the trade secreL 

Trade secret law is recognized in Ala
bama: Drill Pa r/s & Service Com/xmy u. 
Joy Mm111f11ct11ri11g, 439 So. 2d 43 
(Ala. 1983). D 

Harold F. See re· 
ceiuaJ Ids bachelor's 
degrrofrom Emporia 
Stale U11iversily 
(Ka11.sas). /tis 1110Skr 's 
from Iowa Slate U11i· 
1-r_rsily 1111d his law 
drgrafrom lit~ U11i

l 11(!,si/y of lou¥J. He 
" procliud law willt 

I 
' 

//re firm of Sidley & 
A11sli11 in Chicago 

and /ros befit a prof1Zoral lite University 
of Ala/Jama Sc/tool 11f Lt1w since 1976. 
See,:~ 11 mombcr of the /}(,rs of Alabama 
111ul llli11ois. 

Tht ,1/nba,,in lAN,yr:r 

ATTENTION! 
TWO CONTESTS 
TO ENTER . . . 
ATtt NTION ALL PO ETS 

Once agam, The Alabama LaUJy,?r ,s sponsoring a wr,11ng con1es1 
c•clusively for members al 1heAlaban,a S1atc Bar and law students. 
This Lune. however. ins1ead ol submitting your 1hort Slories, we 
wan1 your besl and mos, memorable poeuy. We want you 10 enter! 

Specu1CAt10ns; Those entering either mus, be members m good 
11andmgol 1he Alobama Stare Bar otsiuclents anmd;nsa lawschool 
... ,Ihm Alabama. 

Subicct matter is completely 10 part10p.,n1's choosing. Poems 
must be on 81, • x 11 • paper, 1yped iltld double-,p.xed. 

The deadhne for receiving entries as $eplen1~ 30, 1985. The 
winning poem, and possibly 01hers, will appear ,n 1he NOY<?m~ 
1985 issueol The Alabama Lawyer. lndMduals ore l,mlted to one_ (I) 
poehc entry, bu1 also may par11c1pa1e m The Alabama Lawyer's 
phot0graphy contes1. 

Participants are urged 10 submit entries early, rnthllr than wait 
un11I the closing da1e. 

Send two cop1es to: 

Thu Alabama Lawyer 
P.O. Box 4156 
Montgomery, Al 36101 

•Pfease include your name and a 1eiephonc numbt!r where you 
may be re.xhed dunng 1he day. 

ATTENTION All AMATEUR PHOTOGRAPHERS 

In addlllon 10 our writing contest The Alobotno l.au,yer also Is 
•ponoori1111 a photography cont..,. Theu color sltcles, lramparendes 
or prints posslbly will be used •• cover shots for 1he Journal. Th• 
winning pholograph will appear on lhe cover of tti.i January luue 
of The Alabama Lal.UJlt!(, 

Speciflcallons: Photographs must be shot vorilcally, for enlarge
ment purposes. The Alabama Lawver 1, lntere11ed ln outdoor 
Alabamo seasonal scene., law,rehned subJect, (1uch a, courthousa, 
e1c.) and anything el"' you feel would make an "oye·catchlng" 
cova:r. 

The Alabama l..muyer wUI attempt to return oil pho10g111ph1 not 
used !or covers, U requested, bu1 will nol 1M htld rosponJfble for 
I.hose misplaced. Be sure to send an index cord with your address 
and sub)ecl rMtltt of enclooed pho1ograph 10: 

The Alabama~ 
P.O. 8oK 4156 
Montgomery. AL 36101 

·Pt«A.H lndude your name: and a telephone number whe-.re you 
may 1M rtllched during the day. 
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July is the Month of 
Transition for Committees 

.Looking ba ck 

As the 1984-85 program year draws 
to a close. a look at the work oft he bar's 
37 commiuees and 15 task forces re, 
veals their commitment lo the pursuit 
of excellence. 

Since August 1984, 112 meetings 
have been condu cted, with an average 
of 10 per month. or one every two 
work ing days. Most have necessitated 
traveling and giving up a day at the 
ofhce - 74 percent were conducted in 
Montgomery and 22 percent in Bir· 
mingham. Friday was the typical meet· 
ing day (75 percent) and 10 a.m. the 
typical meeting Lime. Thursday was a 
distant second choice for meeting day 
(IO percent). 

These volunteers made good use of 
our bar's facilities: 63 of the 85 Mont· 
gomery meetings were conducted at 
bar headquarters or the Center for 
Professional Responsibilit y. Law firms 
in Montgomery and Birmingham 
hoslCd•l7 meetings. Taking their charge 
very scriou~ly, the Commiuce on 
Corrcc tional l ns tituti ons and Pro • 
ce dure s chose appropriate meeting 
sites: Holman Pr ison and t he State 
Call ie Ranch . 

None or these 400 voluntl-ers has 
been reimbursed for expenses asso
ciated with meetingssAdditionally. they 
have donated paper. postage. secretar· 
inl support and long-distance telephone 
calls for the good of the bar and the 
public. 

Cur re nt eve nts 

As announced in the May issue or 
this journal. the official Alabomo Bor 
Dirtdory will be published this moot h. 
It will contain alphabetical and geo
graphical listings of allomeys with 
addresses and telephone numbers. plus 
valuab le information of daily use by 
anorneys. One copy will be furni shed 
without cost to each member of • he 
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bar. Additional subscriptions for staff 
are available for $7.50 before publica· 
Lion. The cost will nse to $10 after· 
ward. This directory ,s the product of 
the Des k Book Committee, co· 
chaired by Dorothy F. Norwood, Mont· 
gomery. and Brenda Smith Stedham, 
Annisto n. 

The Commill ee on Law ye r Al· 
co ho! and Drug Ab use, as autho
ri2ed by the boa rd. has formed the 
Concerned Lawyers Foundation, lnc., 
a non-prolitrorporation. Broadly stated. 
its purposes are to educate the legal 
community about the disease of chem· 
ical dependency; establis h a continu· 
ing education program !or lawyers. 

judges and their families: assist them 
in sccunng treatm ent: and publish and 
distribute information on the nature of 
the problem and the availabibty of 
help. Named as initial irustees were 
JudgeJohn :vi. Panerson,Judg e Val L. 
McGee.J. Michae l Conaway, Walter J. 
Price.Jr., and Alabama Sta le Bar prcsi· 
dent-e lect James t. North. 

The commiuee will host an alcohol· 
free hospitality suite during the bar's 
annual meeting in Huntsville and m· 
,•1tes interested auome)·s. spouses and 
guests to visit with them. 

As recommended by the Perman· 
ent Code Commission, the board 
has approved and sent to the su 11remc 

Imagine: 
You· re about to erect a 

spectacular new office tower. 
There's just one small hitch. 

The site for the monu menta l new office building seemed 
perfect . Except for one t hing. The company preferred not to 
have a train runni ng through the lobby. 

But a railroad held a right of way across the property. and 
train tracks were scattered over part of an otherwise 
picturesque scene. A number of other problems threatened to 
shatter everything. 

They didn't. Because Common wea lth worked with counsel 
and representatives from the railroad. the city and th e . 
company to keep thin gs on the track. So the building-instead 
of the 5 o'clock expres s- arrived right on schedule. 

Whether your project is an office building that· s 
stret ching sky ward . or a single-family home that ·s sitting 
pre tty . call Commonwea lth. Our service really can make 
a difference . 

We turn obstacles Into opportunities. 

U COMMONWEALTH LANO' Iii; T1TU l~(X)HPANY 
A-C.-- C-0. 

164 St. Francis Street • P.O. Box 2265 
Mobile. AL 36652 • (205) 433-2534 
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cour t for appr oval a modifica tion of 
Rule B{c) of th e Rules of Disc iplinar y 
Enforceme nt. T h is mod ification spe
cifica lly provides th at the Disciplinar y 
Board consider pr ior d isciplina ry of
fenses in sett ing subsequent discipli
nar y sanct ions. 

Upon appr oval by the board of bar 
commissioners , President Byar s has 
forw arded the recommendal ions of the 
Fed e ral J ud iciar y Liai so n Com
mi tt ee to th e presiding judges in Ala 
bama's federal di st ricts . Th eco mmiL· 
tee d rafted and reques ted adoption of a 
un iform adm iss ion to practice ru le, 
un iform rul e on appointment of coun
se l in civi l rights ca ses and uni form 
procedur e on di scove r y sc hedu ling . 
Furth er recommenda tions were th at: 
(l} a pilot project be est ab lished in 
wh ich lawye rs would have an oppor· 
tu nit y to ask a limited number of ques
tions dur ing ju ry selection voirdir e; (2) 
jury selec tion more than one week in 
advance of trial poses a s ign ificant and 
serious problem for a ll par ties involved 
in the litiga tion and sho uld not be re
qu ired : (3) the new crimi nal ju stice act 
hou rly rat es and case compe nsation 
ma ,dmu ms be followed in th e th ree 
distr icts , and compe nsat ion in ind igent 
cases be authorized at t he maximum 
rat e. 

T h e P r ofe s s ional E con o mi cs 
Commill ee has been aut hori ,,ed to 
investigate and recommend to the board 
law office man agement consu ltants to 
be endorsed by the ba r. Such consul
tants would provide serv ices to Ala
bama State Bar members at reduced 
rates . Areas of consult at ion wou ld 
range from equip ment to per sonnel to 
billing to docket contro l to fire safe ty, 
depen ding on the anorney's request. 

Additionally, the committee has been 
au thorized to pursu e forma t ion of a 
legal economics secti on for members of 
the bar . Potent ial members sh ou ld 
write to Chairm an David Arendall , 
2 107 5t h Avenue North , Su ite 501, 
Birmi ngha m , Alabam a 35203. 

As requested by the Ta s k F01·ceo n 
Altern a tiv e Me thod s of Di sput e 
Reso luti o n, the boar d has app roved 
the concept of local mediat ion cen ters 
and au tho rized the ta sk force to a ss ist 
inte reste d commu niti es in developing 
such cente rs. It is an ticipated t he ser
vices of such program s will be ava ilab le 

''tlte A!n(K111l{1 IA4(t)·tr 

on a voluntar y bas is to an y priva tecit i· 
zen w ho has a gr ievance aga inst an
ot her cit i1.en in such matte rs a s simp le 
assa ult . nui sa nce and haras sment. 
breach of peace, menacing threa ts , 
an imal cont rol, tres pass. land lord -ten
ant disput es and merchant- consu mer 
disput es. 

T he Commi ttee on Pro gram s, 
Pri o ritie s and Lon g -rang e P lan 
n in g recen tly devoted a Satu rday to 
hearing prese ntat ions on the bar' s au· 
tomat ion needs . Additi onal prese nta· 
t ions w ill be heard , and it is likely a 
prelim inar y report wi ll be made to the 
board duri ng the bar 's annua l meeting. 

Evaluat ing two year s' work, th e 
boar d recently adopted the following 
resolut ion: 

Be it resolved by the Board of Com
mis,;ioners of the Alabama State Bar 
that it does formally commend the 
state bar's Commi ttee on a Clie nt 
Sec urit y Fu nd for the dedicated 

work performed by it. 

Th e board continu es to st udy t he con
cept and proposed rules and procedur es . 

Looking ah e ad 

President-elect Ja mes L. North re
cent ly made appointm ents to 47 com
mitt ees and task forces for the 1985-86 
progra m year . Resources ava ilable to 
him in t his effort included members' 
responses to the comm itt ee prefer ence 
qu estionna ire and evaluat ions sub mit . 
led bycomm ittee and task force leaders . 

All those appoin ted a re invited to the 
t hird annua l comm itt ee breakfas t Fri
day , July 26, dur ing th e bar 's ann ual 
meet ing in Hu ntsville. Each commit
tee and task force will conduc t its firs t 
meeting of the year at tha t tim e and 
will receive words of cha llenge and en
couragement from t he bar' s outgoing 
and incoming leaders. D 

MLP 

WE WANT YOU TO 
JOIN OU R SPEAKERS BUREAU! 

The Committee on Lawyer Public Relations, Information and 
Media Relations is instituting a statewide speaker 's bureau to 
provide speakers for civic organizations, schoo ls, chu rches and 
other interested groups. The committee will compile a list of all 
lawyers in the state who are interested in serving on the speak 
er's bureau and will endeavor to provide speakers from the same 
community or genera l area from which a request for a speake r is 
received . All requests will be handled through the Alabama Sta te 
Bar Headq uarters . If you are intereste d in serving as a member 
of the speake r's bureau please fill out the following form and re· 
turn it to the Alabama State Bar, P.O. Box 4156, Montgomery , 
Alabama 36101. 

SPEAKER'S BUREAU APPLICATION 

Firm Name (if appli cabl e) ------ ------------

Address - -- ---------- -- - ---- ---

City ______ __ __ State . ________ Zip ____ _ 

Telep ho ne - - ---------- --- -------~ 

Please list s ubjects o n which you ar e willing to speak: 

1) 

2) 

3) L _______ ____ _ _ ____________ __ _ __ _ _J 

193 



cle opportunities 

ANNUAL CONFERENCE 
Grand Hotel. Point Clear 
Sponsored by; National College of Juvenile 

Justice and National Council of 
Juvenile and Family Court Judges 

For Information: (702) 784-6012 

("I A 

FEllEAAL COMPREHENSIVE CRIME 
C-ONTROL N:r OF OCTOBER 1984 

c.tal Qty Club. MontqamelY 
Sponsored by: Montgomery County Bar 

Association 
Credit:S! 1.0 Cost: S7.SO/members; 

$22.50/nonmembers 
For Information: (205) 265-4793 

I 

SUMMER CONFERENCE 
Gulf State Pall<. Gulf Shores 
Sponsored by. Alabama Olstr1ct AttomeyS 

As.1ociatlon 
Cn!d11Sl 8.0 Cost: $80 
For Information: (205} 261-4191 

;;;;, I 

COASTAL Z.ONE REQULATION IN 
ALABAMA 

Mobile 
Sponsored by: Marine Erwlronmental 

Sciences Coosortlum 
Credl!Sl 4,4 Cost: $65 
For Information: (205) 86 1-214 1 

-- 'hl . i.1y 
UPDATE '85: RECE:NT 0€VELOPMENTS 

IN THElA W 
Von Braun CMc Cenll!r. Huntsville 
Sponsored by: Alabama State Bar Young 

Law)ffl ' Section 
Credit$: 6.0 Cost: Included m CXJfM!!1tion 

f!9I.S1Jallon fee 
For lnrormatlon: (205) 269-1515 

0 I 
SECTION MEE11NGS 
Von Braun Civic Center and HIiton Hotel. 

Huntsville 
Sponsored by: Alabama St.ate Bar Secti0<1s 
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~I.aw 1.6 
Attorney's Fees In Banl<rupn:y and 

Gornmettlal Case5 2. 7 
Arromey's Fees In a Olvorte and 

How ti> Prove Them 1.4 
Representation of on. Gas & Mineral 

Lessors - me Basics 2.2 
Practice and Procedure 

Recent OeveloplllCflts 1.5 
Proposed Changes In Laws Affecting 

Real Estate Practice 1.6 
Recent Developments In Alabama 

Tax Laws 1.2 
What Eveiy CMI Lawyer Shoold 

Know About Crimloal 
Environmental Laws 1.2 

Cost: Included In convention regisnatlon fee 
For lnlormatlon: (205 ) 269-1515 

- I 

ENVIRONMENTAL LAW ANO REOULATION 
Montvomeiy 
Sponsored by: Jones School of Law 
Credlts: 5.4 
For Information: (205) 272-5820 

Jul , "' ::i JC' 1. r _ 
SHORT COURSE ON ESTATE PLANNING 
Hilton. Dallas 
Sponsored by: Southwestern Legal 

FOO\Clation 
For Information: (214) fBO.Z5T7 

INTROOUCl10N TO ANANClAL 
ACCOUNTING FOR LAWYERS 

Sheraton City Squire. New York City 
Sponsored by: Practlslng Law Institute 
Credits: I 0.8 Cost: $325 
For Information: (212) 765-5700 

AGE DISCRIMINATION WORKSHOP 
Four Season5-Cltt't Hotel. San Francisco 
SpOUSOled by: Pranistng Law Institute 
Credtts:: 13.8 Cost: $390 
For lnfurmiltlon: (212) 765-S?OO 

THE BANKRUPTCY CODE RE,EXAMINEO 
AND UPDATED 

f'eppenllne UOl\'ffllty SdlOol al Law. 
Mahbu 

Sponsored by: Amencan Law lnstJtU1i!
Amel1can Bar Assodation(AJJ-ABA) 

Cost: $550 
For Information; (215) 243· 1600 

~~ 

PROFESSIONAL LIABILITY 
Tl1e Fairmont. san Francisco 
Sponsored by: Defense Research lnstlture 
For Information: (312) 9440S75 

LANO USE INSTITUTE: P\ANNING. 
REGULATION, LITIGATION, EMINENT 
DOMAIN ANO COMPENSATION 

UnM!1'51cy of COiorado. Boulder 
Sponsored by: American Law lnsbtute

Amerlcan Sar ASsodation (AJJ·ABA) 
Credits: 22.5 Cost: $395 
For Information, (215) 2A3--1600 

1 1 I 'l 
ANNUAL MEE11NO 
Minneapolis 
Sponsored by: Nataooal ~ation of 

Criminal Defense Law)ffl 
Cn!dlts: 10.2 Cost: S350/membels; 

S375/nonmemt>ers 
For lnlormallon: (202) 872-8688 

1, V 
HAZARDOUS WASTE LAW 
Montgomery 
Sponsored by: Jones School of Law 
Credits: 4.2 
For Information: (205) 272-5820 
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18-21 
NATIONAL INSTITUTE ON CHILD SEXUAL 

ABUSE 
Kansas City. Missouri 
Sponsored by: National College of Juvenile 

Justice 
For Information: (702) 784-6012 

19 monday 
PROFESSIONAL AND SERVICE 

CORPORATIONS 
Mobile 
Sponsored by: Alabama Society of CPAs 
Credits: 8.0 Cost: $105 
For Information: (205) 834-7650 

20 tuesday 
TAX PLANNING IN CORPORATE 

LIQUIDATIONS 
Mobile 
Spoosored by: Alabama Society of CPAs 
Credits: 8.0 Cost: $ 105 
For Information: (205) 834-7650 

22 thursday 
TIPS ON FEDERAL TORT CLAIM 

LITIGATION 
Coonty Coorthouse. Montgomery 
Sponsored by: Montgomery County Bar 

Association 
Credits: 1.0 Cost: free/members: 

S 15/nonmembers 
For Information: (205) 265-4793 

DAMAGES 
Montgomery 
Sponsored by: National Business Institute 
Credits: 6.8 Cost: $96 
For Information: (715) 835-8525 

22-23 
ANATOMY OF AN AUTOMOBILE 

ACCIDENT TRIAL 
The Ambassador West. Chicago 
Sponsored by: Practising Law Institute 
Credits: 10.5 Cost: $250 
For Information: (2 12) 765-5700 

22-24 
TRIAL EVIDENCE. CIVIL PRACTICE 

ANO EFFECTIVE LITIGATION 
TECHNIQUES IN FEDERAL ANO STATE 
COURTS 

Mark Hopkins Intercontinental. 
San Francisco 

Sponsored by: ALl·ABA 
Credits: 22.8 Cost: $425 
For Information: (215) 243-1600 

The Alaha,na 1.Aruyer 

23 friday 
S CORPORATIONS 
Florence 
Sponsored by: Alabama Society or CPAS 
Credits: 8.0 Cost: $95 
For Information: (205) 834·7650 

DAMAOES 
Birmingham 
Sponsored by: National Business Institute 
Credits: 6.8 Cost: $96 
For Information: (715) 835-8525 

PRODUCTS LIABILITY 
Coliseum Ramada Inn. Jackson 
Sponsored by: The University of Mississippi 

Center for Continuing Legal 
Education 

Credits: 6.0 Cost: $75 
For Information: (60 1) 982-6590 

TAX PROBLEMS OF INDIVIDUALS 
Tuscaloosa 
Sponsored by: Alabama Society or CPAs 
Credits: 8,0 Cost: $ t 20 
For information: (205) 834·7650 

27-28 
ESTATE ANO GIFT TAXATION 
Tuscaloosa 
Sponsored by: Alabama Society of CPAs 
Credits: 16.0 Cost: $180 
For lnfOrmation: (205) 834-7650 

6 friday 
BASIC HOUSING LAW INSTITUTE 
AUM Library Tower. Montgomery 
Sponsored by: Alaba.ma Consortium of Legal 

Services Programs 
Credits: 7.2 
For Information: (205) 264-1471 

13 friday 
USE OF MICROCOMPUTERS IN 

LAW FIRMS IN 1980s 
Birmingham 
Sponsored by: Alabama Bar Institute for 

Cont inuing Legal Education 
For Information: (205) 348-6230 

BASIC HEALTH LAW INSTITUTE 
AUM Library Tower. Montgomery 
Sponsored by: Alabama Consortium of 

Legal Services Programs 
Credits: 6.0 
For Information: (205) 264· 1471 

19 thursday 
PRACTICAL ASPECTS OF REAL ESTATE 

FORECLOSURE 
County Courthouse. Montgomery 
Sponsored by: Montgomery County Bar 

Association 
Credits: 2.0 Cost: free/members: 

SI St nonmembers 
For Information: (205) 265-4793 

REAL ESTATE 
Huntsvllle 
Sponsored by: Alabama Bar Institute for 

Continuing Legal Education 
For Information: (205) 348-6230 

20 friday 
REAL ESTATE 
Birmingham 
Sponsored by: Alabama Bar Institute for 

Continuing Legal Education 
For lnfonnation: (205) 348-6230 

26 thursday 
REAL ESTATE 
Montgomery 
Sponsored by: Alabama Bar Institute for 

Continuing Legal Education 
For Information: (205) 348-6230 

26-27 
GOVERNMENT LIABILITY 
The Knlckertloeker. Chicago 
Sponsored by: Defense Research Institute. 

Inc. 
For Information: (3 12) 944-0575 

27friday 
REAL ESTATE 
Mobile 
Sponsored by: Alabama Bar Institute for 

Cont inuing Legal Education 
For Information: (205) 348-6230 

BASIC CONSUMER LAW INSTITUTE 
Wallace State Community College. 

Hanceville 
Sponsored by: Alabama Consortium of 

Legal Services Programs 
Credits: 7.5 
For Information: (205) 264-1471 
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There are Gulf front condominiums, and then there is SeaChase, The Great One, on Romar Beach between Gulf Shores, 
Alabama, and Perdido Key, Florida. 

Where high, rolling windswept dunes and 700 feet of sun·bleached white sand meet the aquamarine surf of the Gulf. 
W:>rld class in amenities, which include a manned gate house, skylit porte cochere entrances, open & sheltered 

parking. grand lobbies, indoor and outdoor pools, fitness center and lighted tennis courts. 
With views of sea, surf and dunes from within each home so vast, so spectacular, that SeaChase sets a new standard by 

which Gulf front condominiums will be measured for years. 
In ease of access by Interstate highways, air and water, as well as in consummate luxury, a vacatio11 home quite simply 

beyond comparison. 
And if success may speak for itself, considerthls: SeaChase Phase I is sold out. Phase It Is selfing rapidly-o ne year ahead 

or schedule. Phase Ill will be available soon. 
So the secret is out; there has never before been an opportunity sucl1 as SeaChase, and ,,ve urge you to act now. Inspect 

a model home, or call collect (205) 981-6922 for additional Information and a color brochure. 

THE GREAT ONE • ROMAR BEACH 
Post Office Drawer 2868, Department E, Gulf Shores, 

Alabama 36542. (205) 981-6922. 
An Aronov Re~lly Company de--elopmeni 



Recognition of Pro 
Tanto Judgments 

by 
Ju dge Marvin Chcrn cr 

BY amendment to § 12-21-109, 
Alnbomn Code 1975. the Ala· 
bama Legislature made it clear 

that judgmcnls entered pursuant to 
pro tanto selllements shall be gi"en 
effecl accord mg to I he,r terms and the 
intentions of the parties thereto.• Be
fore ihc passage ol the amendment. 
such judgments were not valid. 

The Supreme Court of Alabama has 
been following the common law rule 
lhat satisfaction of a judgmerll against 
one joint lortfoasor operated to dis
charge or relieve all other joint tortiea· 
sors of li11bility. even though the judg· 
mentrecned that it wasonlyforpartof 
the plaintiff's damages and expressly 
reserved the pla,ntifl's righ1s against 
the other )Oint tortfeasors.' 

In Maddox t•. Druid City Haspita/ 
&)nrd. Charles Maddox, a minor. 
claimed that he sustained injuries while 
hospitali7.ed when he was given an 
overdose of a certain drug by his nurse. 
He made clmm against Druid City 
Hospiwl Aoard as I he employer of the 
nurse and also ;1gainst the drug manu· 
facturcr, Parke-Davis. alleging it had 
improperly labeled the drug. After suit 
was filed, Druid City Hospital Board 
made a seulcmcnt proposal. After tak· 
ing C\'idcncc, th,: trial judge entered 
judgment pursuant to a pro tanto sc1-
tlemen1 m favor of Maddox against 
Druid Cl!)'. The )udgmem pro\•ided 
that issues as to Parke-Davis. the other 
defendant. were to be preserved. 

llo\\ ever, after Druid City had paid 
the amount of the judgment into court 
and the Judgment had been satisfied by 
Maddox. Parke-Davis moved for sum· 
mary judgment 011 theground that the 
sa1isfoctio11 of that judgment extin-

Tlrt ilil1bnr,u1 UIH'\rr 

guished any claims against it. Uphold· 
ing the trial court's ac1ion in granting 
the summary judgment, the Supreme 
Court of Alabama again followed the 
precedents es1ablished by earlier deci· 
inons m holdm111hat the satisfaction of 
the Judgment agains1 one torcfeasor 
operated as o discharge of all other 
joint torlfeasors. 

In /Jul/er 11. CA /J Business Services, 
plaintiff Butler sued a number of de
fendants. charging them with having 
commiuecl various forms of tort ious 
conduct in connection with a fire loss 
on his house. Butler then reached 
agreement with one of the defendants 
under which the 1rial court entered an 
order which it entitled, "Consent Pro 
TantoJudgment ." The order recited it 
was a pro tanto judgment for $8.175 
against Penns)•lvania General Insur· 
a nee Company, It opera led as a release 
of that com1)8n)• from all liability and 
Buller retained 1he right to proceed 
against the other defendants. 

In that case. Pennsylvania General 
apparently p,1id the amount of the 
judgment directly to Butler or his at · 
torney. but no lormal ent ryof satisfac
tion was entered on the record in the 
clerk's office. Thesupremecourt again 
af(irmed the action of the trial court in 
granting ~ummary judgment in favor 
of the other defendants concluding 
that 1hc payment of 1he judgment by 
Penns)·h•ania operated as a satisfac· 
tion dischargmg all other defendants 
from babilny to Butler. 

Under the original common law rule. 
the sa1isfacuon of a judgment against 
one iortfoasoror the release of one joint 
tortfcasor had the legal effect of dis
chargingnll 01her joint tortreasors from 

liability. even though there was an 
express reservation or the claimant's 
rightsagalns1 the joint 1orlfeasors who 
\vero not parties to the release or the 
judgment. The rule was based on the 
concept th~recould bebutonecauseof 
ac1ion for a single injury, e\'en though 
committed by SC\·eral persons jointly, 
and that the cla1man1 was entitled to 
only one satisfaction of his claim for 
that injury. Legal writers have con
cluded thisconce1it was borrowed from 
the law applied tojoim estates in prop· 
erty and erroneously applil'<I to the law 
of obligations i ndepcndenL or proper! y .. 1 

The resuhs of the rule were incon· 
gruous and of1en achieved unjus1 and 
unintended re,;ult~. It was not possible 
forthecla1mant lo settle with one tort· 
feasor for less than 1he full amount or 
his damages because a release of that 
person would discharge all others. 
Many injured persons, not knowing 
the elfect or i;uch a release. would ac
cept less than the full amount of the 
damages from one tonfeasor, only to 
find later they had walked into a trap. 
The effect of the rule also was to give 
lhc nonset1ling tortfeasors an advan
tage wholl>• inconsistent with the na
ture of their liability.' One legal writer 
has referred 10 the rule, as it applied to 
releases, as "3 surviving relic of the 
Cokian period of metaphysics."> 

Pro tan10 seulementS e,•idenced by 
release;. have been given eflect in Ala· 
bama based on 1 he pro,•isions of the 
slatute now found as§ 12-21-109. Ala
bamn vxJ,• 1975.• This statute merely 
prov,det. that any release is to have 
effect according to the intention oflhe 
parties. Relying on this statute, the 

Judge Morvi11 Clttmcr, of/Ju: JO/It judi
cial cirmit of Alabamn, isa 1947grad
ua/n of Norlltweslem U11ive,-sity and a 
1951 grad1wte of lfanl(lrd law School. 
Bcf11rc clc(lion in 1976 lo ltis p,-ese11/ 
position. ChQmer was in ()l'ivnle/m1ctice 
in Birmiug/111111. 
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supreme court held a plaintiff could 
release one or more joint tortfeasors for 
a payment o[ part or the damages 
claimed and reserve the right to pro
ceed against the remaining ones-" 

Unfortunately, the statute was not 
ronsidered a sufficitnt basis for recog· 
nizing the validity of judgmems pur· 
porting to reserve the claimant ·s right 
to proceed against nonsettling joint 
tortfeasors.• 

There w3s no logica I reason ror ma k
ing a distlnclion between a pro tanto 
settle ment effected by a release and a 
pro tantosettlcment expressed by judg
ment. In either case, it should have 
been possible to reserve expressly the 
right of the claimant to proceed against 
the nonsettling joint tort!easors. 

This is the position adopted by the 
American Law Institute in Restate
ment (S«ond ) of Judgments§ 50. s«
tion 50 provides: 

When a Judgment has been rendered 
against one of oeveral persons each of 
whom is linblc for a loss dnimed in the 
action on which the judgment is based: 
(I) A satisfaction or release of thejudg· 
n1ant, or covenant not to execute upon 
II. or other a11reement terminating in 
whole or in part I he judgment debtor's 
obligation. does not discharge the liabil· 
ity of any of 1heo1her persons liable for 
lhe 1055. ex~pt: 
(al To 1he extent that the agreement 
may so pro,.,idc; and 
(bl To the CJCten1 required by I.be law or 
SUl'Cl)'l,hip_ 
(2) An)· considen111un retti,-ed by I.be 
Judgment crl'dotor ,n pa)'ment of the 
judgment dt'htor's obligation discharges, 
to 1he extent or the amount of ,·alue 
rt-ceivcd. the linbility tu the judgment 
creditor or all other persons liable for the 
loss. 

The comment to Seclion 50 indi
cates it was intended to give the same 
recognition 10 Judgments as has been 
given to releases affecting a pro tanto 
setllement. The romment states: 

a. Rationale The traditional rule re
garding salisfaction or discharge of a 
judgment against one or several co
obligors was that it discharged all other 
persons liable for the loss in question. 
Accorchngly, a satisfaction or discharge 
or a judgment debtor also discharged 
olbers liable under the same judgment, 
liable for the same harm under separate 
judgments. or agllinst whom a claim or 
liability might be asserted in a subse
ouent action. Theruleapplicabletojudg-
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ments was n counterpan or the rules 
applicable 10 co-obligon whose obliga
tions had not been reduced tojudgmenl. 
The latter rules were that a release of 
one 1onfeasor released an Others liable 
ror the same hnrm. and that a reJeas,,of 
one "joint" orMioint and several" prom
isor rdt.\Std ocher such prom1sors. 
The tnidltional ruk:s regarding discharge 
of co-obligors have now been superseded 
by lhe rule lhat on agreement Lenninat· 
ing the obligation or one such co-obligor 
has no erfect on Lhe liability of another 
one of them u11less the agreement has 
provisions lo 1hnt eHect. Restatement. 
Second, TortR § 88S(IJ: Restatement, 
Second, ContrRcts§ 294,295. A II oblig11, 
lio11 r.prt'St111td by t1j11tlgmt11/ is simply n 
fom,a/i,ed ctJtw/trparl of /ht claim 011 
whicl, ii is based. Thotffccl of disclt1Jrgi1rg 
a j11dgm1nl should lltcrt/o~ l>t /ht same 
as /ht tl/«I of di#harging ltsS formal 
obligations. Tit, 111odm1 a11thoritus so 
hold. (emphasis added) 

Because pro tanto settlements ef
fected by a release were recognized in 
Alabama over JOO years ago, it has 
been possible for a claimant during 
tria l to accomplish a partial or pro 
tantoseulement with one or more joint 
tortfeasors by executing a release dis· 
cha rging the set tling tortfeasors from 
liability and dismissing the complaint 
as to them while expressly reserving 
the right In the release to proceed 
against the nonseuling tortfeasors for 
the remainingdamagesclaimed by him. 

However, a pro tanto release could 
not have been given legal effect if exe
cuted by a plaintiff who was a minor 
child or an inrompetent. It would have 
been necessary that a guardian first 
have been appointed to represent the 
estate of t be minor child or incompe· 
lenl. The guardian then would have to 
petition the probatecourl for authority 
to agree Lo a compromise of the claim 
and execute the pro tanto release. Af. 
ter the appointment of a guardian ad 
litem 10 represent the ward, it would 
be necessary for the probate court to 
hear evidenct roncern i ng the proposed 
pro tanto settlement. If satisfied that 
the settlement would be of advantage 
to the ward. the probate court then 
would enter an order authorizing the 
guardian to execute the pro tanto re
lease and also to file a motion to dis
miss the complaint as to the settling 
joint Lortfeasors .t 

This procedure, however, contem
plates a hearing before the probate 

court after al least rive days notice and 
an order by the probate courrauthoriz· 
ing the compromise. If the pro tanto 
settlement is negotiated immediately 
before or during trial, it is readily ap
parent that it would be difficult. if not 
impossible. from a practical standpoint 
10 suspend the trial for the time needed 
to obtain authorization for the execu· 
tion by a guardian of a pro tanto release. 

Theseulcmcnt of a claim against oil 
defendants negotiated on behalf of a 
plaintiff who is ~ minor child or an 
incompetent can be given binding legal 
effect by a j udgmcnt based on the trial 
court's determination from the evidence 
presented at a hearing that the pro
posed settlement is just and fair and in 
the best interest of the plaintiff.•O 

Now that a pro tanto judgment can 
be given lt>gal effect, the trialrourt itself 
has the authority to decide after hear· 
ing evidence whether it should ap
prove a proposed pro tanto settlement 
of a plaintiff who is a minorchild. lf the 
trial rourt approves the settlement, it 
then may emer judgment for Lhe agreed 
amount(l,gllinst thesett lingdefendants 
while reserving the plaintiff's right to 
proceed against thooe remaining. 

The amendment giving legal effect to 
pro tanto jud1,'1'11cnts thus achieves the 
salutary object of permitting court ap
proval o( pro tantosettlements involv
ing minors and incompetent persons 
immediately before and during trial. 
Nothing by way of policy or common 
sense supported the former Alabama 
rule that the satisfaction of a judgment 
against one joint tortfeasor discharged 
all others from liability. D 

FOOTNOTES 

•Tno amen<lmonl 10 § 12·21·109 . Alabama 
Code 1975, was accompllahod by Acl No. 85· 
517, G-rol AclS ol Alebemo. and t>ec,,me 
ellec11vo lmmed<ately on ils enactment on May 
s. 1985. 

'SIHnhU~ •• HOiiand. 217 Ala. 105, I 15 So.. 2 
(1927)( Hu-, v. Dykes. 203 Ala. 231, 82 So. 481 
11D111); w- v. Colquttt 'l72 Ala. sn. 133 
So. 2d 3&I (1961~ Maddox v. DruldCilyHospital 
Boltd,3$1 So. 2d 97• l,AIL 1978~ But1e,v. GAB 
Bu1mou -... me. 416 So. 2d 984 (Illa. 
t982) 

•McKon111 v. Al/SIii\ 134 F.2d 659, 663(0.C. Cir. 
t !M3~ Hablg~urs1. Th• Ellect oJ a Settlemeni 
Wffh Ono Co·Obligor UfJOII the Obligations oJ 
1ho Olht'1, 45 Cornell LO. 1 (1959): Prosser. 
Ltw o/ Torit. 1 46 and 47 (2d Ed. 1955): 1 
Pollock and Malllond. History of English Law 
(2d Ed. 1923) 407; 3 Holdawor1h, History of Eng-
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I/sh Law(1934) 457. 460,463. 
•McKenns v. Austin, 134 F.2d 659 at 662 (O.C. 
Cir. 1943). 

)Wigmore, Release 10 One Join, Feascr. 11111. L 
Rev. 563 (1923). 

Wigm0<e stated in part 
Our obnoxious old friend. that constant 
companion of personal Injury cases. viz .. 
the rule that a release to one of several 
joint tortfeasors is a discha,ge to an, is 
receiving numerous hard knocks lately. 
He is already aged and infirm, being quite 
anachronistic; and it looks as thOtJgh he 
would soon have to retire from active 
meddling In the affairs ot men. The legisla
tures have begun to deliver blows at him 
(e.g., the Code of West Virginia., 5028, c. 
136. 1 7), and 111ese legislative remedial 
statutes sometimes become fashionable 
and spread rapidly. 

We shall not be sorry to end acquaintance 
with this old party, for he is merely a suNiv
ing relic of the Cokian perlOd ot metaphys
ics .. . 

Wigmore Is quoted with approvaJ In Ftiday v. 
Vnifed Stares, 239 F.2d 70 1, 705 (9th Cir. 1957). 

1Thls identical section first appeared as section 
2282 ot 11le Alabama Code of 1852. 

' Smlrh v. Gayle, 58 Ala 600, 606 (1877): Home 
Telephone Co. v. Fields. 150 Ala. 306, 43 So. 
711 (1907): Steagall v. Wrighr. 143 Ala. 204, 38 
So . 844 (1904): Thompson v. N.C. & St. L. Rail· 
way. 160 Ala. 590, 49 So. 340 (1909). 

•in Batlle v. Morris. 265 Ala. 581, 93 So. 2d 428 
(1957), the supreme court stated In Its opinion: 

• , . The recovery of a judgment against 
one and its satisfaction is a satistac· 
tion of the entire claim. and the judg. 
ment cannot be so expressed as to 
have a different meaning. McCcy v. 
Louisville & N.R. Co. 146 Ala. 333, 40 
So. 106; Steenhuis v. Holland, 217 Ala. 
105, 115 So. 2. What we have said 
must not be confused with the righl of 
Radford Morris to give a pro tanto re• 
lease to Enoch Battle with a ,etention 
of the right to sue and hold Louis Tho• 
mas liable for a proponionate part ol 
the total amount of the damages sus .. 
taJned without a Judgment against him, 
Steenhuis v. Holland, supra: Homo 
Telephone Co. v. Fields. 150 Ala. 306, 
43 So. 711. By statute, an releases 
must be given effect according to the 
intention of the panies. Steer,huis v. 
Holland, supra;§ 381, Ti~e 7, Code of 
1940. The effect given by statute to a 
retease has nothing to do with the ap. 
portionment of damages by judgment, 
when there a,e joint tortfeasors. 

•Under§ 26-4 ·80. et saq .. Alabama Code 1975, 
the probate COtlrt may author1ze a guardian to 
compromise a ward's "doubtful" claim, follow• 
lng the appointment ot a guardian ad !Item a:nd 
lull hearing on the merits ot the compromise. 

In Bishop v. Big Sandy Lumber Co., 199 Ala. 
463, 74 So. 931 (1917), Ula supreme court held 
1hat the word .. cla1m" as used in§ 26-4-80. et. 
seq., included claims arising out of tort. as well 
as out ol conlracts.. 

1orennesse:e: Coal, Iron & Railroad Company v. 
Hayes. 97 Ala. 201, 12 So. 98 (1892): Abarnarhy 
v. Colbert Counry HospUat Board. 388 So. 2d 
1207 (Ala. 1980~ 

The Alabnnu1 IAtl.l)'P.r 

CLE 'Ne"'s 

by 
Mar y Lyn Pike 

Assi st ant Executive Director 

At its March 2 meet ing in Montgom· 
ery . the Mandator y Contin uing Legal 
Education Commission: 

L Granted a waiver of the CLE re· 
quirement to a ret ired lawyer; 

2. Denied cred it for videotaped pres· 
entations by an approved sponsor. based 
on the absence of a discuss ion leader 
and wr itten mater ials: 

3. Approved Alabama Trial Lawyers' 
"1985 Aust ria CLE Seminar." 

April 19 in Montgomery the MCLE 
Commission : 

L Heard a st atus report on 1984 in , 
dividual compliance: 

2. Reviewed t he first quarter report 
on programs approved and programs 
denied approval; 

3. Denied a request for credit for 
judging a mock trial competition at a 
law school; 

4. Tabled further discussion of a de· 
cision not lo approve in·house seminars; 

5. Considered an attorney's objec· 
tion to the requir ement that approved 
courses be designed primarily for 
attorneys; 

6. Declined to implement reciprocal 

approval of courses approved by other 
states' CLE commissions: 

7. Denied a request to accept for 
credit unaccredited courses reported 
by attorneys not s ubject to the CLE 
requirem ent: 

8. Ta bled a requ est for reconsidera · 
tion of a program den ied approval; 

9. Affirmed a decis ion not to ap· 
prove an October 1984 course submit· 
ted for approval in March 1985; 

10. Voted to certify to the Discipli· 
nary Commiss ion three additio nal at · 
tomeys for failure to meet the 1984 
CLE requirement: 

11. Approved two courses on the 
condition the sponsor offer them pr i· 
marily to atto rneys and accountan ts: 

12. Denied approval of a finance and 
account ing course not designed prima, 
rily for attorneys: 

13. Denied approval of three courses 
designed "to hone t he legislative sk ills .. 
of anyone desiring such training; 

14. Granted half credit for a work· 
shop on law office partnerships; 

15. Approved two continuing legal 
educat ion seminars offered by an un
accredited law school. D 
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caloosa County. filling Wilson's 
unexpired term. 

GJlar GJlrief s 
Wilson. a 1979 graduate of the 

Birmingham School of Law, also 
received a graduate degree in re
habilitation counseling. 

Birming ham bar reac hes 
the 100- year mark 

I 

-• 
I 
I 

1-09 Nonh 20th Stree t, hom e for th e 
Birmingham Bar 
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April 15, the Birmingham Bar 
celebrated its 100th anniversary 
with a Founders' Day Luncheon 
and open house. 

Birmingham became the county 
seat of Jefferson County in 1873 
and 12 years later 19 attorneys 
met at the courthouse to adopt a 
constitution for the bar, as well as 
elect officers. 

The Birmingham Bar has al· 
most 2,000 members and operates 
on a yearly budget of over 
$180,000. 

Speakers at the luncheon in· 
eluded Richard Arrington.Jr .. 
mayor of the city of Birmingham; 
C.C. Torbert, Jr ., chief justice of 
the Alabama Supreme Court; Wal· 
ter R. Byars, president of the Ala· 
bama State Bar; and J. Mason Da
vis, president of the Bim1ingham 
bar . 

Two new judg es appoin ted 

fn April of this year, Gov. 
George C. Wallace appointed two 
new judges in Alabama: Thomas 

WILSON 

S. Wilson as circuit judge of Tus
caloosa County and Barbara W. 
Mountain as district judge of Tus-

Before his appointment to dis
trict judge in January 1983, he was 
in private practice in Birmingham 
and Tu$Ca!oosa. 

MOUNTAIN 

Mountain is a native of Tusca
loosa and graduated from Tulane 
University in 1977. She is a 1984 
graduate of the University of Ala· 
bama School of Law and worked 
ia the Tuscaloosa County Public 
Defender's Offiee from Septemlx;r 
l984 until she joined her hus
band's practice in January 1985. 

Alabama State .Bar Pre s ident-ele ct Jim North (cen ter) attended chc l.985 
American Bar Associa1ion Leader ship Conference, held annua lly in Chicago 
for incoming bar pre sident s . 

Nort h is shown above witl1 John C. Shepherd (left), 1>resident of the ABA, 
and William Falsgraf , pr esi dent- e lect of the ABA. 

July 1985 



Byars hono red at law 
review 's an nual banquet 

The American J01mza/ of T,·ial 
Advocacy, Cumberland School of 
Law. honored Walter K Byars ac 
its annual banquet April 13. The 
dinner, held at the Relay House in 
Birmingham, was attended by 
Alabama Supreme Court Justices 
Jones and Adams and retired Cir· 
cuit Judge James Haley of Bir· 
mingham, in addition to many 
others. Mr. Byars addressed the 
members of the law review with a 
look at professionalism in the legal 
world. He spoke out against attor
ney advertising and cautioned 
young lawyers about losing sight 
via the media and commercialism 
of the American society of the 
idealism. goals and objectives 
which brought them into the field. 

T he American Journal of Trial 
Advocacy is a law review devoted 
to trial practice and was estab
lished at Cumberland in 1977. 

' 

BRASWELL 

Newest bar examiner 
appointe d 

Nicholas T. Braswell, ill, was 
appointed recently to begin serving 
a four-year term as a member of 
the Alabama State Bar Board of 
Bar Examiners. His term officially 
begins this month. 

Braswell is a nat ive of Demopo, 
lis and attended Marion Military 
Institute. After serving in the 
United States Army for two years, 
he received undergraduate and law 
degrees from the University of Al· 
abama. Since 1966, he has been a 
member of the Montgomery firm 
of Rushton, Stakely,Johnston & 
Garrell. 

He has served on the bar's 
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Grievance Committee and as 
chairman of the Character and 
Fitness Committee. 

BYARS 
Another lea der in the Byars 
family 

As Alabama State Bar President 
Walter Byars prepares to ''turn 
over the reins" to President-elect 
Jim North, another member of the 
Byars family is just getting settled 
in her new term of office. 

Mickey Byars (Mrs. Walter R.) 
was installed April 19 as state re
gent of the Alabama Society, 
Daughters of the American Revo· 
lution. The ceremony was held al 
the 94th Congress of the Society in 

Washington, D.C. 
The DAR, founded in October 

1890, was chartered in 1896 by an 
act of Congress. The society's ob· 
jectives are the same today as 
then: historic, educational and 
patriotic. 

Mrs. Byars has been active in 
DAR for many years, serving as 
chapter regent of Anne Phillips 
Chapter and as registrar and first 
vice regent of the Alabama So, 
ciety. She is also an active member 
of Colonial Dames XVTJ Century, 
Daughters of the American Colo
nists. Alabama Genealogical So
ciety and numerous ocher patriotic 
and civic organizations. 

The Byars have four children 
and reside in Montgomery. 

In memoryofJ.O . Sentell,Jr. 

As a tribute to the lateJ.0 . Sen· 
tell. United States Senator Howell 
Heflin entered a statement in 
memory of him in a recent issue of 
the Co11gressio11al Record. 

Sentell, who died January 19, 
served for many years as clerk of 
the Supreme Court of Alabama, in 
addition to his dut ies as editor of 
The A la/Jama uituyer (from 
1967,82). 

@LEAR l!:iA\<E \% 5TATf.S 
GOLF c.ouRSE 
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" I'll BE AT A C.L.E. COURSE FOR THE REST OF THE DAY." 
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A Judicial Perspective: 
Reimbur sement of Appointed Counsel 
and Effective Assistance of Counsel 

The appointed criminal defense at· 
torney serves an invaluabl e function 
without which our criminal judicial 
syste m could not operate. However, it 
often appears that appointed counsel is 
frustrated by the sys tem served and 
the indigent defended. On t he one 
hand. coun sel is underpaid for hisser · 
vices which often involve defending 
the most heinous crimes committed by 
society's outcasts and renegades. On 
the other hand, counsel often is charged 
with being ineffect ive and incompe
tent by the client. This article, in 
summary fashion. highlights recent 
developments in both of those areas. 

Part I 
Jun e 13, 1984, significan t chang e$ 

becameeffectiveconcerningreimburse
ment for appointed counsel. Counsel 
appointed to defend an y indigent de· 
fendant for t he appeal from a decision 
in any criminal conviction or ju venile 
proceeding is enti tled to reimburse
ment for services rendered at the rate 
of $40 per hour "for time reasonably 
expended in t he prosecution of such 
appeal. and any subsequent petit ion 
for writ of certiorari. " Alabama Oide 
1975, § 15· 12-22(d) (1984). Th is $40 per 
hour includes both "in-court" an d 
"out-of-court " time. 

There is no longer a $500 maximu m 
limit on expenses incurred in handling 
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an appeal from a conviction or juven ile 
proceedings. Section 15-12-22(d), as 
amended, provides that "counsel shall 
also be entitled to be reimbursed for 
any expenses reasona bly incurred in 
preparing and handling such appeal, to 
be approved in advance by the appel· 
late cour t." This amended sect ion does 
not limit expenses to a maximu m of 
' 'one-half of the allowable attorney 
fees" as did its predecessor. Reason· 
ably incurred expenses include such 
items as postage fees for the ma iling of 
briefs, copying and typing fees, and mi· 
leage (at the present rate of $.22 a mile 
§ 36-7-22). 

The total fees awarded coun sel shall 
not exceed Sl,000 plus expenses for 
an y appeal and subsequent petition for 
writ of certiora ri, § 15-12-22(d), with 
l wo exceptions: (1) U the state takes a 
pretrial appeal, defense counsel also 
may be reimbursed up to $1.000 plus 
expenses for handling just that pre· 
trial appeal; (2) If the Alabama Supreme 
Court grants a petit ion for writ of cer· 
tiorari, which is automatic in death 
penalty cases . "counsel shall be en· 
tit led to bill separately for all services 
rendered after the granting of the cer· 
tiora ri pelition, up to a separate limit of 
$1.000.00 Lplus expenses ] over and 
above any funds received for services 
rendered in the court of criminal ap· 
peals."§ l5·12·22(d) 

[ndigent fees in appeals from the de· 

nial of pet itions for writs of habeas 
corpus and erro r coram nobis or other 
post-conviction remedies are governed 
by§ 15· 12·23(d). That section does 1101 

authorize reimburseme nt for expenses 
because it only provides that the "fee 
shall be based on the number of hours 
spent by counsel in working on such 
proceedings." An attorney 's tota l fee is 
limited to a maximu m of $600 at the 
rate of $40 per hour for time expended 
in court and $20 per hour for out-of· 
cour t time. Section 15-12-23 does not 
provide any addit ional amount of reim· 
bursement in the event certiorari is 
granted by the supreme court. Although 
not specifically provided for, an appeal 
from a revocation of probation is gov· 
erned by§ 15· 12·23. 

Part II 

A cr iminal defendant on his first ap
peal as of right ha s a consti tutional 
right to the effective ass ista nce of 
counsel. Evitts v. lucey . _ U.S. ~ 
105 S.Ct. 8.10 (1985). Th e test of effec· 

William J\J/. Bowen, Jr .. the presidittg 
judge of lite Alabama Court of C,·iminal 
AP/)l!,(lls, isa 1zafiveof Birmingham. He 
received his bachelor's degree f rom Sam · 
ford University a11d his law degree from 
Cumberland School of Lllw. Before as· 
s1tmi11g office in 1977, Judge Bowen. 
served as an assistant at/omey ge11eral. 
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tive ass istance present ly applied is the 
standard of "reasonably effective re
presentat ion." Smith v. Wainwright, 
741 F.2d 1248, 1259 (11th Cir. 1984), 
cert. den.,-U.S. ~ 105 S.Ct.1853 
and 1855 (1985). Counsel need not pro· 
vide perfect assistance and need not 
brief issues reasonab ly considered to 
be without merit, Smith, sup ra, or 
"raise issues that he reasonably con· 
eludes will noc be considered on the 
merits by the appeals cour t." Francois 
v. Wainwright, 741 F.2d 1275. 1285 
(11th Cir. 1984). Appellate counsel has 
no constit utional duty to raise every 
nonfrivolous issue requested by the de· 
fendant ./011es v. Barnes, 463 U.S. 745. 
103 S.Ct. 3308, 77 L.Ed.2d 987 (1983) 

Although, generally, counsel's faiJ. 
ureon appeal to advance errors which 
only have subsequently gained "judi · 
cial recognition" does not constitute 
ineffective assistance, S11/liva11 v. 
Wainwright, 695 F.2d 1306, 1309 (11th 
Cir.), cert. den., _ U.S. ~ 104 
S.Ct. 290. 78 L.Ed.2d 266 (1983), see 
also Reed v. Ross, _ U.S. ~ 104 
S.Ct . 2901 (1984), "there may be some 
cases in which tria l counsel's failu re to 
preserve error will not excuse appel· 
late counsel's failure to raise the er· 
ror." Francois, 741 F.2d at 1286. How· 
ever. an appellate cour t should not 
"second guess reasonable professional 
judgments" by appellate counsel as to 
what are the most promising issues for 
appellate review. Jones v. Eames, 103 
S.Ct. al 3314. Counsel should raise "all 
arguably meritori ous issues which 
might lead to the convict 's securing of 
relief unless counsel has a reasonab le 
basis designed to effectuate his client 's 
interes~s for refrain ing from mak ing 
the contention." Annot. 15 A.LR.4th 
582. 602 (1982) 

ln almost every case, counsel's fail· 
ure to file a brief on appeal const itutes 
ineffective assis tance . Anders v. Cali· 
/ornia, 386 U.S. 738, 87 S.Ct. 1396, 18 
L.Ed.2d 493 (1967). "lT ]he failure to 
file a brief in a non frivolous appeal falls 
below the standard of competency ex· 
pected and required of counsel in crim
inal cases and therefore constitutes in
effective ass istance" of counsel. Mylar 
v. Alabama, 671 F.2d 1299, 1302 (11th 
Cir. 1982), cert. den., _ u .S. ~ 103 
S.Ct . 3570, 77 L.Ed.2d 1411 (1983). As 
an act ive advocate, appellate counse l is 
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du ty bound to "inform the court of er · 
rors committed at trial" and "prov ide 
legal citations and reasoning to sup
port any cla im for relief." Mylar, 671 
F.2d at 1301; Passmore v. Estelle, 594 
F.2d 115 (5th Cir.), modilied, 607 F.2d 
662 (5th Cir. 1979), cert. denied, 446 
U.S. 937 (1980) 

"If counsel finds hiscasetobew holly 
frivolous, .. . he should so advise the 
court and request permiss ion to with · 
draw. " Anders, 386 U.S. at 744. T he 
request to withdraw shou ld be accom· 
panied by a brief referri ng to anything 
that arguab ly might support the ap
peal. At a minimum , this br ief should 
include a list of adverse rulings in the 
tria l court. Counsel should furnish the 
indigent wit h a copy of the brief and 
request time for the indigent to be al· 
lowed to raise any issue he chooses . 

When appellate counsel fails to file a 
brief, it is the policy of the court of 
criminal appea ls to send that attorney 
a lette r informing him of the holding in 
Mylar. T his court does not file a com
plaint with the Alabama State Bar 

against appellate counsel. However, 
the bar has requested t hat it receive a 
copy of every Mylar letter . This letter 
serves three purposes . It effectuates 
the responsibility of this court to en· 
su re the defendant receives the consti 
tutiona lly required assistance of coun· 
se l. It avoids the delay associated with 
an out-of-time appeal which must be 
granted where the defendant has been 
denied the effective assistance of ap· 
pellate coun sel or his right of appeal. 
Ex parte Longmire, 443 So.2d 1265 
(Ala.1982). Finally, the letter serves as 
a reminder to those attorneys who 
havenegligently or inadvertently failed 
to file a br ief. 

Appellate counsel who represent their 
clients in the best tradit ions of the pro· 
fess ion should claim the full reimburse
ment to which they are authorized 
and enti tled. Those few who fail in 
the ir du ties as active advocates should 
realize the almost certain risk they en· 
counter of being criticized before the 
bench and bar. D 

TH INK 
STRUCTURE 

When you have a persona l injury case. THINK STRUCTURE. 
That's right. Think slruc lured settlement as an alternative to a 
lump sum settlement and maximize the cash available for the 
claimant at the lowest possible cost to !he defendant. Call now for 
ideas on what creat ive use of U.S. Treasury secur ities and 
annuities can do for your settlement needs. 

Lamar Newton 
Southern Structured Settlements, Inc. 

1200 Bank for Savin gs Building 
Birmingham. Alabama 35203 

205-3 28- 2666 
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Law Day USA 

"Remember with pride liberty, ju.s· 
tice and equalit y under law." These 
words, spoken by former United S1ates 
Presidenl Dwight D. Eisenhower when 
he proclaimed the first Law Day, appear 
10 be as true today as they were almosl 
30 years ago. 

Law Day U.S.A. was established in 
1958 by a U.S. Presidential Proclama1 ion 
and reaffirmed lhree years later by a join I 
resolution of congress. Celebrated an
nually on May I, Law Day's purpose is lo 
reserve a "special day of celebration by 
1he American people in apprecla1ion of 
1heir 6berlies and to provide an occasion 
for rededication 10 the ideals of equality 
and justice under the laws." 

"Liberty and J ustice for All," this year's 
theme, encouraged Law Day programs 
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and events to cen1er on what America 
enjoys because of our legal system's goal 
of tiberly and justice for everyone. 

The following brief summaries reflecl 
how some city and coun1Y bar associa
tions in Alabama celebrated this com
mitment to improving and preserving the 
American legal sys1em. 

Baldwin County 

Throughout 1he county, numerous 
speakers and guided lours took place 
May I, with 1he majority of the tours 
planned especially for elementary school 
students. 

An essay con1es1 for junior high stu· 
dents was won by Roberlsdale contest· 
ants. Baldwin County senior economic 
and governmen1 classes heard lec1ures 

by District Attorney David Whetstone 
and Assistant District Auorney Greer 
Minic. 

In addi1ion, several mayors around the 
county signed their own Law Day proc· 
lamations; libraries emphasized the legal 
motif in displays and various churches 
observed 1he day in different ways. 

Butler County 

Seniors from all county schools were 
treated 10 a panel discussion and a ques
tion and answer period with panel mem· 
bers representing the four levels of Ala· 
bama's judiaal system. 

Jus1ice Hugh Maddox (supreme court); 
Judge Sam Taylor(appealscourt);Judge 
Arthur E. Gamble, Jr ., (circuit courts); 
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Judge Joseph N. Poole, 111, (district 
courts); and Butler county and municipal 
officials participated in the day's events. 

Also included was a short presen tation 
by the local juvenile probation officer on 
local judicial history. 

Cullman County 

The county bar associat ion held a Law 
Day luncheon with attorney James J. 
Thompson as guest speaker. Other ac· 
tivities included a taped discussion by 
locaJ attorneys James J. Knight, Steven 
J. Pettit and Assistant District Attorney 
Char les Neizer regarding Law Day's 
foundation, recent developments in legis
lation, etc . This discussion was aired on a 
local radio station. 

Escambia County 

An "actua l" criminal case, in which an 
advisory jury of high schoo l students was 
selected to he..r and decide the case, was 
sponsored by the county ba r. (The de
fendant was charged with possession of 
marijuana and found guilty of the of, 
fense.) The 12·member jury and two al· 
ternates represented the four county 
high schools . 

Concluding Law Week activities was a 
lake party and cooko ut for bar members 
and spouses. 

Huntsville-Madison County 

Monday and Tuesday, April 29 and 30 
attorneys went to local high schools and 
talked to students on topics ranging from 
the development of Ja,v in society to how 
students can prepare themselves for a 
C¥eer in law. 

Law Day was celebrated with a church 
service at the First Presbyterian Church, 
with the Honorable Seybourn Lynne, 
Edwin Breland and John David Snodgrnss 
heading the noon presentation. Follow· 
ing the service, more than 160 bar mem· 
bers met for lunch and a monthly meeting. 

Later that same day, the courtroom of 
the Madison County courthouse was 
dedicated to the honor and memory of 
Judge Schuyler H. Richardson. 

May 2, the bar, in conjunction with the 
local federal bar, held its annual Law Day 
banquet at the Redstone Arsenal Off,. 
cers ' Club, with featured speaker Robert 
L. Steed, Atlanta attorney and humorist. 

All law offices closed at noon Friday in 
the observance of Law Day. 

The Alabo•nll lawyer 

Jackson County 

Mock trials and informative speakers 
involved students throughout the county. 
The mock trial eventua lly was seen by 
almost 800 students and was held in local 
courtrooms. 

Law Week cu lminated in the bar's an
nual banquet, held at the home of H. 
Thomas Armstrong, county bar presi
dent. Public service announcements in 
local newspapers and on a local radio 
station helped ensure the success of Law 
Week. 

Lauderdale County 

Numerous events for Law Week were 
scheduled throughout the county. Among 
these were the proclamation by the Flor· 
ence City Commission of Law Week for 
the week of April 28-May 4; a spe..kers 
bureau from the local bar going to sen ior 
high, junior high and elementary schools; 
and an essay for senior high students 
using the Law Day theme. 

A poster contest, cont inuing legal ed
ucation seminar, mock trial, Law Day 
brunch (sponsored by the Legal Secre · 
taries Association for local bar members), 
senior citizens' program and courthouse 
tours for schoo l groups also filled Law 
Week in Lauderdale County. 

The McKinley Young Lawyers pre · 
sented the William Rotch award to Bar
bara Collum or the county probate judge's 
office for having gone "above and beyond" 
the call of duty in assisting lawyers, and 
the Colbert-Lauderdale Bar Auxiliary 
ended Law Week with a picnic and live 
entertainment. 

Marshall County 

The bar association, in conjunction 
with the bar auxiliary, held a picnic-bar· 
becue for members of the bar and legal 
assistants. In another joint effort, bar 
members and legal assistants provided 
books for the county law library. 

Members of the bar visited each high 
school in the county, discussing topics 
relating to Jaw and the legal community. 
One final cooperative effort (betwee n the 
bar and bar auxiliary) provided law-re
lated books for libraries throughout the 
county. 

Mobile 

An information booth at Bel Air Mall, 

exhibiting winning entries in the bar auxil· 
iary's poster contest, and senior citizens' 
seminars were just two of the events 
coordinated by Hie Mobile bar. In addi· 
lion, several members of the bar spoke 
to students at area high schoo ls. 

The week concluded with the tradi· 
tional naturalization ceremony in the 
Honorable W. Brevard Hand's court • 
room . Almost 60 persons , from 29 coun· 
tries, became America's newes t citizens. 

Participat ing in the program were 
Theodore High School 's choir, the U.S. 
Marine Corps Color Guard, the Mobile 
Exchange Club and the Daughters of the 
American Revolution. All judges of the 
13th circuit and the southern district of 
Alabama were present; a certificate of 
appreciation was presented to Judge 
Hand for his assistance. 

Montgomery County 

A "Day in Court ," including a tour for 
50 eighth-graders of various state and 
federal courts, was sponsored by the bar. 
The United States Air Force donated 
two buses for transportat ion, as well as 
served as tour guides and chaperones. 

The day included a naturalization cere
mony at the federal courthouse; tour of 
the Alabama Supreme Court and an ad· 
dress by one of the justices; bus tour of 
Maxwell AFB and lunch at the Officers' 
Dining Hall; tour of the Air Force JAG 
School, with an address by the comman
dant and video-taped mock trial court
martial; and tour of the county court· 
house, with a talk by Judge Joe Phelps 
and a look at the county jail facility. 

The next day, the bar sponsored a 
Law Day reception and cocktail hour at 
the Capital City Club. 

Morgan County 

With the assistance of the Young 
Lawyers' Sec tion, the county bar spon
sored a luncheon recognizing the efforts 
of PACT (Parents and Children To· 
gether), a child abuse prevention associ
at ion. PACT received a $250 donation 
from the bar. 

In addition, the YLS, in conjunction 
with the Decatur City Police Depart
ment, the Hartselle Police Department 
and the Morgan County Sheriffs De· 
partment, staffed the fingerprinting of 
many are.. children. 
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first time the membership rolls of lhe 
Alabama State Bar are computerized. 
We owe a debt of gratitude to the Ad· 
ministrative Office or the Courts for 
providing the bar with access to its 
computer. This not only will lead tolhe 
computeri1.ation of the membership list, 
but also the admission data relating to 
law students and prospective lawyers 
and disciplinary matters relating to 
members of our bar. 

A priority area has been the study of 
the organization and go9emance o[ 
your bar, including lhe election of its 
officers. The Governance Committee, 
chaired by Gary Huckaby of Huntsville 
and aided by Vice Chairman John Proc· 
tor of Scottsboro. and each of its mem
bers. has conducted extensive study 
into the existing structure of the bar. 
held a public hearing during the mid· 
year meeting and proposed to the bar 
commissioners a comprehensive roor· 
ganization of the bar. The bar com· 
missioners have under consideration 
the committee report and minority 
views. I feel confident the bar will be 
reorganized to provide increased repre
sentation for the larger judicial cir
cuits, but retain represenmtioa for each 
of the 39 judicial circuits. The Gover· 
nance Committee is due a special com
mendation for tackling a difftCUlt task 
and responding in a responsible manner 
to the bar commissioners. 

The Task Force on Judicial Evalua, 
lion, Elec1ion and Selection recom
mended. and the bar commissioners 
approved, t>roposed legislation to pro, 
vicle for non-partisan judicial election 
for all Slate courts and a judicial nomi
nating commission for Slate appellate 
judges. Both of these bills were intro, 
duced without success in the 1985 reg
ular session, but we have our foot in the 
door. Our able legislative counsel have 
made progress with members of the 
legislature in l he pursuit of these ideals. 

The Programs, Priorities and Long
range Planning Committee, chaired by 
Harold Speake of Moulton and co
chaired by Thad Long of Birmingham, 
has undertaken extensive studies and 
made excellent long-range recommen· 
dations for 1 he operation of your bar as 
your service arm. This committee pro-

vided an invaluable service to all law
yers in this Slate, including a compre
hcnsivestudyof theelectronicmechan· 
ization of the headquarters functions. 
This committee's labor and foresight 
will accrue to the benefit of us all and of 
the future of our profession. 

The special Task Force on Alcohol 
and Drug Abuse has formed a non· 
profit corporation for the purpose of 
establishing a program 10 help our fel· 
low lawyers. The initial beard of Concerned 
Lawyers f'oundation, lnc., is composed 
of the Task Force Chairman.Judge Val 
L. McGee of Ozark;JudgeJohn Patter· 
son; incomingPresidenlJim North and 
attorneys Mike Conaway and Walter 
Price, Jr. The progr:tm of the Alabama 
Stale Bar at its annual meeting in 
Huntsville reflects the substantial need 
in this area and as well the continued 
hard work of this task force. 

After almost two years' study. the 
board of bar commissioners has adopted 
proposed rules for an Alabama State 
Bar Client Security Fund. These rules 
have been transmitted 10 the Supreme 
Court of Alabama with a request for 
their adoption. The hoard has formally 
commended the Client Security Fund 
Committee for its work. Birmingham 
attorney Jim Ward and his commillee 
have done the bar and the public a 
great service with their dedicated 
efforts. 

Dunng lhe 1984-85 bar year, two 
new sections were created - bank· 
ruptcy and family law. In addition. a 
litigal ion sect ion is 10 hold its organiza
tional meeting at the annual meeting. 
Sections within I he bar permit the uni
ting of legal prnctilioners who special· 
ize in certain areas of Lhe law, all for the 
improvement or the services offered to 
lhe public. 

There is bad news on Lhe federal 
front affecting Alabama citizens and 
hoLh plaintiff and defense lawyers in
volved in personal injury litigation. Af. 
ter approximately 30 years, the Inter· 
nal Revenue Service arbitrarily changed 
its regulations to impose federal in· 
come l3X on awards and settlements of 
wrongful dealh cases. singling out AJa. 
llama's punitive damages wrongful 
death statute in the regulation. Tbe 
bar commissioners elected to oppose 
this discriminatory move. Your presi· 
dent wrole requesting the aid and as-

sistance of our senators and congress· 
man. After receiving negative responses 
from the IRS. Tom Carruthers and 
Robert Couch of Birmingham were re, 
quested to draft an amendment to the 
Internal Revenue Code to exempt from 
taxation punitive damages received in 
wrongful dea1h cases. After devoting 
substanual research and consideralion. 
these lawyers cooperated with David 
Wooldridge, who was employed by the 
Alabama Trial Lawyers, and proposed 
correcclve legislation has been for· 
warded to our congressmen for action. 
I hope we will be successful in our le
gislative endeavors during this year of 
proposed tax reform. 

There al!iO is good news on the na· 
tional scene. A major problem confront· 
ing the organized bar in this country 
was che a11empt by the Federal Trade 
Comm1SSion to include within its reau· 
thorization legislation the preemption 
of traditional state regulation o[ the le
gal profession. This a11emp1 recently 
has been defeated in congress, meaning 
the courts will continue to determine 
what, ifany,jurisdicLion the FTC may 
have over the profession under the 1914 
FTC Act. ~s limited by the state action 
doccrine of Porker u. Brow11. The suc· 
cessful fight against this adverse legis
lation was initialed and led by the 
Southern Conference of Bar Presidents, 
which includes in Its membership the 
president and president-elect of the 
Alabama State Bar, with the joim ef. 
forts of the National Conference of Bar 
Presidents and American Bar Associa· 
tion. 

These accomplishments point to the 
continued success of the Alabama State 
Bar in its representation or Alabama 
lawyers. Yet. I, more than anyone, real· 
i1.e lhe magnitude of the job lefc for 
futureadminis1rations. I leavewith the 
realization. though, that incoming Pres
ident Jim North will provide able lead· 
ership, and he will receive the full coop, 
eration and assistance of your bar 
commissioncr..and state bar staff. While 
all may n0t be well within the profes
sion. each of you can expect an out· 
standing administration in 1985-86. 

In closing the 1984--85 year, I thank 
each of you for the opportunity to serve 
and for your work and support in help, 
ing me carry out your program. D 

- Walter R. Byars 
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Aremmder from my secretary 
1hat 1he article for the Young 
Lawyers' Section of the July 

issue of T/Jr Alabama lawyer is la1e 
again makes me realize Lime has flown 
during the past year. IL has been a busy 
- al Limes LOO busy- year. but a very 
satislying one from the s1andpoinL of 
having servt.'d the bar. Unfortunately. 
it seems jus1 as one gets a good grasp 
on the system and us people. the time 
has come 10 relinquish the gavel to an, 
other individual. Suffice it to say I thor
oughly have enjoyed my opportunity to 
serve the young lawyers of this stale, 
and I hope that by my having done so I 
have com ributcd in some small way to 
the beuennent of our profession. 

I thank all of 1hefineanomeys with 
whom I have served on the YLS Execu
tive Committee. particularly those of
ficers who have been so helpful to me 
during this ye.ar. Without their stead
fast aid and support, the Young Law
yers' Section would not have been 
nearly as successful Lhis year in its 
activities. Thanks also go to particular 
members of the executive commiuee 
who have gone above and beyond the 
call of duty m their efforts on behall of 
the Young Lawyers' Section. James 
Anderson of Montgomery, Ron Davis 
of Tuscaloos.,. Bernie Brannan of 
Montgomery ,James Miller of Birming
ham, Randy Reaves of Montgomery. 
Charles Mixon and Caine O'Rear of 
Mobile. Dick Richardson of Huntsville, 
Lynn McCain of Gadsden, Pal Harris 
and Myra Sabel or Monlgomery, Claire 

Black of Tuscaloosa and others 100 
numerous tomcntioncontinuall)' have 
been willing to give of themselves and 
their time. 

l would be remiss if I did nol also 
extend my gratitude lo Walter Byars, 
presidenl of the slate bar. Waller is a 
very enthusias1ic individual when it 
comes to promoting his profession. and 
I believe some of his enthusiasm has 
spilled over to the young lawyers in our 
efforts 10 bclterour profession. Walter 
particularly has been helpful in times 
of crisis when decisions had Lo be made 
1ha1 were of long-range effect on the 
young lawyers. and the state bar as a 
whole. Of course. it goes without say
ing Reginald Hamner and his staff al 
the Alabama Stale Bar Headquarters 
in Mon1gomery have done their usual 
fine job. Wiihoul R~e. Mary Lyn 
Pike, Margaret Dubberley. Diane Wel
don and Lheother members of the staff. 
the Young 1,awyers' Section would 
have fallen short on several occasions 
during the year. 

By 1hc time this article appears in 
1he hands of 1hc lawyers throughout 
the stale. my term \\~II have ended and 
Bernie Brannan of Montgomery will 
have takl!n over. Between the time of 
writing this article and its appearance 
in The Alo/Joma lawyer, several pro
jecis remam to be completed in 1his 
year's acuviuesof 1he Young Lawyers' 
Section. May 17 and 18, the annual 
Sandestin seminar was held in San, 
dcst.in. Approximately 200 young and 
"old" lawyers attended this particular 

by 
Robert T. Meadow s, Ill 

YLS Presi dent 

seminarw11h LSOof those pre-register
ing. The seminar programs, together 
with the golf and tennis tournaments, 
were well received by all in attendance. 
One would do well lO make plans to 
atlend Lhc Ma)' 1986annua1 Sandestin 
seminar. 

In Montgomery on Wednesday. May 
22 the second bar admissions cere
mony or the year was held. Approxi
mately 80 new admittees 10 the bar 
were honored. At the bar luncheon 
held that day, the Hon. Fred Gray of 
the law firm of Gray. Langford, Sapp, 
Davis& McGowanofTuskegeespoke 
to the new admi11ees. Mr. Gray. in ad
dition 10 having handled a number of 
very significant cases throughout his 
years as a practicing lawyer. recently 
has been named president of Lhe Na· 
Lional Bar Associa1ion. lt is significant 
that Mr. Gray. who graduated from 
Case Weslern Reserve Law School, will 
be assuming the presidency of the 
NBA at approximately the same time 
another gradualc or Case Western Re· 
serve Law School is assuming the 
presidency of the American Bar~ 
ciation. 

For the annual bar convention held 
in Huntsville in July, Dick Richardson 
and his Hunts,•ille young lawyers ar
ranged a pany for the young lawyers 
of the state who will a11end the con· 
vention. Dick and his comrades from 
the Huntsville Young Lawyers' Sec
tion are to be commended. I hope this 
type of party will conlinue as an an-
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T he Alabama Legislature unanimously approved 
and the governor signed into law the Eminent Do
main Code. T his act was one of only a relatively 

few major bills approved during the 1985 regular session. 
Also approved was a bill authorizing pro·tanto settlements 
(see "Pro Tanto Settlements" by Judge Marvin Cherner, 
page 197). 

This was the first year the legislature operated under 
"budget isolation," a constit utional amendment approved 
by the voters requiring no legislation could be passed until 
the two budgets were passed and submitted to the governor. 

T he budget isolation amendment did provide an excep
tion which permitted other legislation to be considered if a 
resolut ion was approved first by a majority of the respective 
house. This provision apparently caused the house no prob
lem. The house bills, with their companion resolution. were 
considered as usual. The senate required every budget iso
lation resolution to be referred to the Senate Rules Commit
tee. Consequently every bill once approved by one of the 20 
senate committees still required the approval of a resolution 
from the rules committee before it could be considered by 
the senate. 

Only 89 senate bills {12.34 percent)weree nacted into law. 
Ofl hese 40 were local bills applying to only one county. The 
house of representatives enacted only251 of which 183 were 
loca.l bills. 

Only 105 statewide bills were enacted during the regular 
session. Most were of limited scope. applying to only one 
state agency or were pay raises or expense bills for state and 
county officials. 
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T he following chart is an indication of 1985 legislative 
enactments to prior years. 

Percentage of Legis lative Enactments 
to Bills Introduced 

Years 
1985 1982 1980 1975 

House Bills Introduced l080 787 1145 2598 
% of House Bills Passed 23.24 11.82 12.05 31.7 
Senate Bills Introduced 721 531. 605 160] 
'.If, of Senate Bills Passed 12.34 22.22 17.36 23.2 

HouseJoinl Resolutions 
Introduced 217 307 )75 688 

'JI\ of House Joint 
Resolutfons Passed S9.86 S-1.03 78.86 60 

SenateJoint Resolutions 
Introduced 112 169 239 340 

'.If, of Senate Joint 
Resolutions Passed 87.5 84.61 43.93 49.7 

Local Acts 223 295 324 

TOTAL ACTS 340(a) G28(b) 810(c) 1822(d) 
(a) Regular session only 
(b) Includes regular session and 3 special sessions 
(c) Regular session only 
(d) Includes organizational session, regular session and 4 special 

sessions. Prior to PetldyC()(1tl v. Cily of Birmi11gham (which 
declared general bills of local application to be unconstitu
tional) 354 So.2d 808 (Ala. 1978) 

Rober/ l. 11h'C1trley. Jr .. director 
of the Alabama Law !nstit11le. re
cei11ed his B.$. and LL.B. degrees 
from the U11i11ersily ()I Alabama. 
I II lhis n;gu/arcol,mm. JI/ r. /\lcC11 r· 
fey will keep 11s updated 011 legisla
lio11 of i11terest and i111porta11co t~ 
Alabama allorueys. 

July 1985 



Eminent Domai n 

The Eminent Domain Act (Act No. 85-548), sponsored by 
Senator Frank Ellis and Representative Jim Campbell, 
passed the legislam reand will be effective January l, 1986. 
Th e revision was the work of a committ ee cha ired by the 
late Maurice Bishop of Birmingham. This bill provides a 
procedure for handling eminent domain cases from the 
commencement of the act ion t hrough judgment and post 
judgment. It does not cha nge the requirements for the right 
to condemn. The present Title 18, although slight ly modi· 
[ied, is included in th is new code. 

Pro Tanto Settlements 

Sect ion 12·21·109, Code of Alabama 1975, was amended to 
include "all judgments entered pursuant to pro tanto set· 
tlements." T his amendment (act no. 85-517) was effective 
May 8, 1985. The bill was sponsored by Representat ives 
Mike Box an d Beth Marietta and Senator Jim Smith. 

Child Abuse 

The legislature also passed eight "child abuse" protection 
bills. Among other requir ements the.se bills require crimi· 
na l background investigat ions for foster parents and others 
who work with child ren. The testi mony of child ren in child 
abuse cases may be videotaped and the taped testimony 
used al trial. 

Taxation 

The legislature passed a corporate income tax bill which 
conforms Alabama's cor porate income tax law provisions 
with the federal Jaw.It furthe r makes ava ilable Subchapter 
S t reatment for foreign and domest ic corpora tions by delet · 
ing the ten million dollar gross sales limit. It furthe r re· 
quires a ca rry-over basis for gifts and transfers in trust 
taking place after March 14. 1985. Alabama income tax 
procedure ru les also were conformed to their federal coun· 
terparts by adopting the federal "timely mailing is time ly 
filing" rule. The bill also phases out the $600,000 per year 
corporate net operating loss ru le and now allows a 15-year 
net operating loss ca rr y.over. Th is corporate income tax bill 
was signed into law May 8 as Act No. 85-515. 

The Federal Tax Reform Act of 1984 (P.L. 98-369) became 
effectivej anua ry I and relates to tax treatments of alimony , 
sepa rate maintenance, property settle ments and child sup
port. Alabama has not conformed its law, but sti ll treats 
suc h payments under the federal law in effect January 1, 
1982. The bill conform ing Alabama's law with t he federal 
law was caught in the last day " log jam," but will be 
re-introduced in an expected special session. 

Other Legis latio n 

The legal drinking age was raised to2 1 years ofage. This 
bill did "grandfathe r in" a ll those 19 years of age by October 
1. 1985, and certai n others in the military. This law will 
become effective October 1, 1986. 

T he prima ry election date was moved from September to 
June . The 1986elect ions will hold an init ial primary June 3, 
1986, with a run -off Jun e 24, 1986. 0 

The 11/t1bt111rt1 l.11wyer 

<-Executive <Director's 
~port (From page 169) 

programs being offered in Alabama; (3) Carefu lly evaluate 
the provisions of any policy for prior acts coverage. Some
times you find a more favorab le basic rate; however, in 
purchasing your "tail" coverage, you very well may pay 
more for this coverage than the overall increase in the policy 
costs under which you current ly are insured; (4) Watch for 
new rest rict ions in prior policy provisions. Many insure rs 
are seeking to reduce exposu re thro ugh this means and 
remain in the market at, I hope, a competitive rate. 

The American Bar Associatio n Standing Committee on 
Lawyers' Profess ional Liability and our own Insurance 
Programs Committee of the Alabama State Bar are frus
t rated by the lack of consistency in th is market. It is har d to 
rea lize that 15 )'ears ago this problem was not worthy of a 
committ ee's t ime in either assoc iation, much less the neces• 
sity for full-time st affing of a position wit hin the American 
Bar Association. 

One thing is readily apparent. Lawyers are getting sued 
for malpractice: judgements and/or sett lements are being 
obtained. Be assured we in Alabama are not paying for the 
mistakes in other jurisdictions; we are paying for our own 
mistakes as this problem is a pervasive one throughout our 
profession within these United States . 

It will get better if history can be relied upon. I predict an 
easi ng in late 1986, but 1 fully antic ipate to find us in the 
same predicament we are in today no later than 1993. No 
one has explained satisfactor ily tome the cyclical effect that 
occurs with seeming regulari ty every seven years. Come to 
think of it, there very well may be a "seven-year itch." D 

TO: Bench e.M Bar of Ale.ba.ma 

FROM: R¢be1'< G. ES<lale. c1er1c 
supreme CoW't of Alaba.ma 

- Reginald T . Hamner 

In the case of Green v . Harbin, presently pending In the United 
Stal,es DI.Strict CoUl't for the Northern DI.Strict of Alaba.ma, e. <lecree 
W08enteredonMay 21, 1986, conoernlngwrits of garnishment.. That 
decree requires: ( l) judgment debtors be Siven express not.Ice of 
rights of exemption. and ( 2) the deVelopment of a. new tim8table In 
\\thioh to make a contest.of a claim of exempt.ton, a.long vrl.t.h a prooe
dw-e for mandatory<IISmlSSal of process !f noconte&t of exemption !S 
timely made and a prompt hea.ru,g If a. contest I.S made. 

The order 1\u'th8l' provide$ the state wUI be e!\Jolned lrom the !SSU· 
anoe of anywrttof g&rn!Shment( except tocollectchlldor spousal sup
port ) aft.er.JWl820.1985, unless thea.oove requ!remente are met either 
by leg!Slative act, local JudlC1al order or a rule of the supreme cowt. 

Pending legl.Slatlve e.ction on thl.S ma"'8r, t.he COW" Ms asked the 
St.and1ngComm1tteeon the Alaba.maRules of Civil Procedure to study 
thl.S mMter e.nd recommend a rule or rules putting the state In 
compliance w1th the coUl't order. Un!ortun&tely. thl.S ca.nnot be done 
In time to publlSh such e. rule or rules In the .JUiy I.SSue of Tho 
Alabama Lawyer. Publication wUI be made In the September Issue. 

These rules probably wUI be In the form of Emergency G&rnl.Sh· 
ment Rule A ( Nlplaclng § 6-6-394c, Oo46 of Alabama [ 1975 J) and the 
Emergency Garnishment Rule B ( replacing § 6-1(}37 , Code of Ala· 
b&ma [l 975]) . 

If you have not done so already please obta.1n a copy of these rules 
from your Circu!t or di.Strict clerk 's office. 
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Recen t Deci sions o1 the 
Alaba ma Court of 
Criminal Appeals 

Ar son expert cannot testify as 
to lb e ultimat e fa.cl 

Huf/111011 u. State, 3rd Div. 975(April 
23. 1985) - The Alabama Court of 
Criminal A1>pe.'lls reversed the defend
ant's arson conviction based upon the 
error which occurred during the exam
ination of John Robinson.assistant fire 
marshall for the State of Alabama. 

Mr. Robinson. after giving his quali
fications. staled he made an investiga
tion of the fire 10 determine if the cause 
of the fire was from natural causes or 
had been set intentionally. During the 
course of the direct examination. the 
prosecutor asked the following ques· 
Lions: 

Q. Okay. Now. I am going lo ask you if 
you have an opinion as 10 the cause of 
the fire. I mean exactly what mate
rinls were used, if any, lo start the 
fire. 

A. Based on the elimination of acts of 
God and accidental causes, [ would 
have 10 feel that this fire was inten· 
lionally atused. 
MR. YATES: Your Honor, I object. 
THE COURT: Overruled. 
MR. YATES: Your Honor,lhatasks 
- that's an ultimate fact of issue 
het'l'. That is not expttt testimony. 
THE COURT: O,•erruled .... 

Q. So. It i~ your detennination that it 
wns a deliberatt or intentional fire? 
MR. YATES: Object to that. IL asks 
loran ultimate fact in issue.and it is 
nol subject to an expert witness's 

2LO 

~cent 
GJJecisions 

by 
John M. Milling, Jr. 

and David B. Byrne. Jr. 

ustlmony. 
THE COURT: It's his opinion. Ask 
him that again," 

Judge Tyson, wriling for a unanim
ouscoun of criminal appeals.affirmed 
lhe doctrine enunciated in Hughes u. 
State. 412 So.2d 296 (Ala.Crim.App. 
1982). In H11gltes, the coun of appeals 
held: 

"It is clear I hat. over proper objcc, 
lion, the ndmission or testimony that 
a fire wns 'imentional' or 'of incen· 
diary origin' is reversible error. See 
Colvin v. S111tc, 247 Ala. 55, 22 So.2d 
548 (HMS): Mor.la11d v. Stat,. Ala., 
Cr.App. 373 So.2d 1259 (1979). Even 
an expert maynotgiveanopinion on 
the issue since the cause ol a fire is 
tht ultimat~ fact in an arsoo case." 

Judge Tyson critically noted: "It is 
clear from the record .•. that Mr. Ro
binson was improperly pennitll!d to 
give his opinion as 10 the ultimate fact 
at issue in lhis arson case. Thus re
versible error occurred." 

Recent Decisions of the 
Supr eme Court of 

Alabama-Civil 

Admi nistration of estates ... 
sect ion 26-12-7 invalidat ed 
for pu rpose s of inhe l'itanc e 

Abrams 11. Wltoeler, 19 ABR 1451 
(March 29. 1985) - The issue pre
senled was whether the 1wo-year stat· 
uteof limitations on patern ity proceed· 
ings SCLOUl in§26-12-7, Al(/. Code 1975, 
bars the child from i11hrriti11gfrom the 
decedent's estate by intestate succes· 
sion. The supreme court answered the 
question in the negative. The decedent 
died intestate leaving an illegitimate 
child. The trial coun found since the 
child was illegitimate, she was no1 en· 
tilled to inheril as the judicial deter· 
mination of paternity was not made 
within two years of the child's binh as 
required by statute and I::veragev. Ci/J
so11. 372 So.2d 829 (Ala. 1979). 

David 8. Bynie.}r., 
a member of th~ 
Mo11/go11111ry law 
irm of Robison & 

/Je/ser, TIXJ!focd his 
8.S. 011d LLB. de· 

grces from tit~ U11iuersity of Alabama. 
He co11ors lite criminal law porlio11 of 
sig11ificm1/ rccml decisions. 
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The supreme court staled the rule in 
Everage is modified because the United 
States Supreme Court recently has 
stnickdown Tennessee's 1weryearstal· 
uteof limitations as being in violation 
of the equal protection clause. The ra, 
tionale is that the limitation failed to 
afford illegitimate children an adequate 
opportunity to obtain child support 
while failing 10 be related subs1an· 
tially to the st.ate interest of preventing 
the litigation of stale or fraudulent 
claims. The supreme court also noted 
the Alabama Court of Civil Appeals m 
State v. Marti11, 437 So.2d 1311 (1983), 
recently invalidated §26-12·7. s11pra, 
for purposes ol supporL The supreme 
court reasoned that since a Judgment 
of paternity serves the same state pur· 
pose. regardless of whether it pertains 
10 support or ittll'Slalc s11ccessio11, it fol· 
lows that the statute of limitations 
likewise discriminates for purposes of 
establishing the right to inherit from a 
putative fa1 her's intestate estate. 

Administration or estate s ... 
sectio n 43-2-24 applie s on ly 
to testate estates 

Ex porl c: Flolladny (!11 f?e: Thi• Estate 
of Calvin Jerome Holladay, DuMsetl). 
19 AJ3R 1255 (March 22, 1985)- In a 
case of lirst impression in Alabama, 
the supreme court was asked to decide 
whether §43-2-24. Ala. Code 1975, 
permits the probate court to issue let
ters of administration 10a widow, who 
at the time of her husband's death was 
disqualified under §43-2-22. Ala. Code 
1975. for mmorit~·-Teresa Holladay 
was only 16 at the time or her hus· 
band's death and thus disqualified be
cause of minority. Her father-in,law 
was appointed sole administrator. 
Teresa subsequently remarried and 
when her disability of non-age was 
removed, she riled a peti1ion 10 have 
her father-in-law removed or in the al· 
1ernative lo be appointed ceradminis
trator. Relying on §43-2-24 the 1rial 
court issued supplemental lellers of 
administration naming the widow as 
c<radministrator. Both parties filed pe
titions for writ of mandamus. 

The supreme court s lated there is no 
authority in Alabama by which a pro
bate court can issue supplemental let· 
ters or admi11istmtio11, and there is no 

Tlut Alabtt,,111 lbt")'f!r 

authority by which a probalecourtcan 
appoint a c<radministrator. Section43-
2-24 espressly provides for supplemen
tal letters /l'Slomettlary "if the disabil
ity of a person under age or of a mar· 
ried woman 11amed as ex«ulor in a will 
is removed." The supreme coun rea· 
soned 1ha1 by mentioning only those 
",,amrd as txecutor i11 a 1vifl. "the legis· 
la1ure expressed its intent this section 
should apply only 10 testate estates. 
Since supplemental letters or adminis
tration are not mentioned in §43-2-24 
nor in any other statute. the supreme 
court presumed the legislature never 
intended 10 allow for the issuance of 
such lellers. In a footnote. however, 
the supreme court stated it could not 
understand why the 1975 Cade com· 
miuee failed to include administrators 
in §43-2-22. 

Attorney and client .. . 
non-li cense d attor ney cannot 
e nlorce lien for fees in 
Alab ama 

Sowycrv. McRae, l9ABR 1680(April 
12, 1985) - Sawyer, an Alabama resi
den L. was injured in Alabama. McRae. 
a Mississippi attorney I icensed to prac· 
1icelaw in Mississippi but not licensed 
in Alabama. associated an Alabama at· 
Lorney and filed suit in Alabama. Sub
sequently, Sawyer discharged McRae. 
and McRae Cited a motion to Eh: attor
ney's liens. The trial court granted a 
lien of $10.000. and this ruling was 
certified under Rule 54(b). ARCP. The 
issue was whether an auomey who is 
not licensed 1oprac1ice law in Alabama 
is estopped from pursuing a claim for 
recovery of compensation on a contract 
with a client. ln a case of first impres· 
sion in Alabama. the supreme court 
ruled that an auorney who is unli
censed in Alabama cannot enforce a 
contract cmcred imo 10 pro,~de legal 
services in Alabama. The supreme 
court noted it consistently has held 
that members of other unlicensed oc· 
cupations cannot enforce their con
tracts in regard lo rendered services if 
they have not comp.lied with Alabama 
licensing requirements. T he supreme 
court could sec no reason to treat Lhe 
legal profession differently from other 
licensed occupations in Alabama. 

Civil proce dur e .. . 
rule 9(h), ARCP. r equires the 
plaintiff to p1·oceed in a 
reasonably dili gent ma nner 
to determine Ute tru e iden tity 
o{ the defendant 

Killard 1•. C.A. Ktlly a11d Compo11y, 
lttc .. !9AJ3R l385(March29, 1985)
Kinard. a tenant. fell in a parking lot 
and sued the lessor. Kelly and Com
pany, Inc.. August 8, 1980. Kinard's 
auomey listed fictitious parties de
scribed as owners of the premises. Al· 
though Kinard"s attorney maintained 
he commenced "infonnal discovery" 
soon after the complaint was filed, the 
surpreme court could find no evidence 
of any auempts to discover the lrue 
identities of the fictitious parties until 
January 1983when Kinard propounded 
interrogatories to Kelly and Company, 
Jn response lo the interrogatories, the 
identities of the owners were revealed. 
and Kinard's attorney immediately 
amended her complaint Lo substitute 
the named individuals. The defendants 
filed motions !or summary judgment 
based upon the s tatute or limitations. 
and their motions were granted. 

T hes upremecourl slated a plaintiff 
is required to proceed in a reasonably 
diligent manner in determining ihe 
Lrue identity or the defendant. The 
court noted that although the rule does 
not e.><pressly rcquireduediligence. the 
same policy considerauons requiring a 
plaintiff to amend hiscomplainl within 
a reasonable time after learning of the 
defendant's true identity also require 
the plaintiff Lo proceed in a reasonably 
diligent manner in determining the 
true identil)' of the defendant. The re
calcitrant plaintiff cannot use Rule 
9(h). ARCP. to gain what otherwise 
might amount 10 an open-ended s1a1-
ute of limitations. 

Civil pro cedu re . .. 
rule 15 , ARCP, modifies 
Parker v. Fies a11d S<111s 

Price v. S011tltcr11 Rai/UJoy ComJ>1111y, 
19 ABR 1303 (March 22. 1985) - On 
application for rehearing. the supreme 
court withdrew its opinion or Septcm· 
ber 7, 1984, and took this opportunity 
10 address two issues not addressed 
directly by lhe court since adoption of 
the Alabama Rules of Civil Procedure. 
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First. the court considered whether a 
personal injury claim filed by a person 
prior to his death may be amended by 
his personal representative to add a 
claim for wrongful death. The supreme 
court answered this question in 1he 
affirmative, if the personal injury ac· 
tion survives. In other words. i£ the 
plaintiff had a breach of warranty ac· 
tion(cx contractu) seeking personal in· 
juries and died from th~ injuries. the 
personal representative may amend 
pursuant to Rule l5(d) and add a 
wrongful death action. The supreme 
court recognized this resuh runs con· 
trary to Parker v. Fies and Sa11s. 243 
Ala. 348. IO So.2d 13 (1942). and stated 
Porker construed T itle VII, §239, Ala. 
Code 1940. which has been superseded 
by Rule 15. Rule 15 allows a p.1rty 10 
amend, alleging "transactions or oc· 
currcnces or events" which have hap. 
pened subsequent to the date or the 
original complaint. 

The supreme court also considered 
whether the wife's claim for loss of con· 
sortium survived the death or her hus· 
band, when he died as a result of the 
injuries susta ined. The court also 
answered this question in the affi rma· 
tivcstati ngthecauseofa ction belongs 
to her. and the loss is hers. not his. The 
supreme court reasoned that since the 
consortium action would have vested 
in the spouse prior to the death, the 
action would not have belonged to the 
decedent if he had survived and is not 
aHectcd by the survivorship statute . 

Torts . .. 
doctrin e of econ omjc dur ess 
explain ed 

/11/rmnlional Paper um,pa11y u. 
IVhilde11, 19 ABR 1531 (April 5. 1985) 
- International Paper Company O.P.) 
contracted with a landowner 10 pur· 
chase certain marked trees. LP. also 
contracted with Whilden to cut those 
marked trees. Whilden entered into 
another contract with 1.P. to purchase 
some logs and secured a loan to cover 
the purchase price. A dispute between 
I.P. and the landowner arose because 
numerous unmarked trees were cut. 
At the conclusion or the timber cut· 
ting, J.P. owed Whilden $7,000. Be
causeof the dispute over the unmarked 
trees. 1.P. refused to pay Whilden un· 
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less Whilden executed a blanket in· 
demnity agreement holding J.P. harm· 
less from liability to the landowner. 
Whilden signed the agreement because 
he needed the money 10 pay off the 
bank loan and because I.P. told him 
only a few unmarked trees had been 
cut. The trial court entered judgment 
against J.P. for the value or the un· 
marked tre<.'S. but Invalidated the in· 
demnily agreement finding it executed 
under duress. 

The supreme court affirmed noting 
the doctrine of economic duress now 
has gained acceptance in many states. 
including Alabama. There are three 
essential elements to a prima facic 
case: (I) wrongful acts or threats: (2) 
[inancial distress caused by wrongful 
acts or threats: (3) the absence or any 

reasonable alternative to the terms 
presented by the wrongdoer. The Re· 
Slaltmml (SeaJ1ul} of Conlracls, §175 
(1979). also defines "economic distress" 
as follows: 

"WHEN DURESS BY THREAT 
MAKES A CONTRACT VOIDA13LE 

( I ) If a party's manifestation or as
sent is induced byan improper 1hrea1 
by 1he other party that le:.ves the 
vicum no reasonablealterna1ive.1he 
coniract is voidable by the victim." 

The supreme court reasoned the 
trtal court could ha,,e found Whilden 
had nochoicebut toaccepllhetermsof 
the indemnity agreement. especially 
when considered inlight of the supe
rior bargaining power or LP. 

Ever~boc)~ Wants ,i 
To Be Creative. ' 

A tot or people ciolm IO be skllled In 
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Recent Decis ions of the 
Supreme Court of 

Alabama-Cr:iro iaal 

Impeachm ent by prior 
incon s is tent s tatement ... 
a primer 

Ex Parle: Sharon Dia1111e Walls v. 
Stat~. 19 ABR 1528 {April 5, 1985) -
During the cross-examination of de
fendant Watts, the s tat e began to 
question her about a statement she al
legedly made on the night of the shoot· 
ing. Before the substance of the state
ment was brought out, Watts objected 
on theground that the statement was 
involuntary and the sta te abandoned 
the line of questioning. In rebuttal. the 
state put a police officer on the stand 
and attempted to introduce the state
ment made by Watts for the purpose of 
impeachment. Watts' trial testimony 
was to the elCect the victim and her 
husband had provoked her. The state 
wanted to show tha t in her statement 
given to the detectives on the night of 
the shooting, she did not mention that 
she had been provoked. 

The supreme coun reversed the court 
of criminal appeals and held that a 
witness first must be confronted with 
an inconsistent statement and deny 
making it before that witness can be 
impeached by another witness as 10 

the substance of that statement. 
Therourt noted thallhe law is clear 

that a statement, not admissible in the 
prosecution's case-in-chief to prove the 
crime charged because it was obtained 
in violation of Miranda u. Arizona. 384 
U.S. 436 (1966). can nevertheless be 
used to impeach theaccuS<."Cl's trial tes
t imony. See Orcgo11 v. Haas, 420 U.S. 
714 (1975). However. such statements 
can be used only if the state affirma· 
l ively shows 1he state ment to have 
been voluntary. 

The reason for the prior confronta
tion rule is stated as follows: 

"The basic reason for the require
ment that the predicate question 
speciry time, pl;ice, content or the 
supl)OSed statement. and the person 
to whom made. istoenab let hefacul· 
ties of 1he mind or the witness to be 
put in motion and his memory aided 
by the troin of ideas which such cir· 
cumstance;; would be likely to sug
gest with reference to the subject 

Th, Alaba1>t0 Ul"'J'r 

matter under rnquiry and thereby be 
aided in recalling to memory whether 
he made the statement: and, if he 
n!Callsmakiogtt, Log,ve hisexplana· 
tion ol the apparentconO,ct between 
his tesumony and such prior state
menL "" 

Pos t convic tion hearing cannot 
be use d to detennin e 
volun tar iness as pect of a 
confess ion 

Shul(, v. Stnte of Alabama, 19 ABR 
648 (March 1985) - Shula was con· 
victed of first degree rape. During the 
trial. a confess ion was introduced into 
evidence in which Shula admitted his 
guilt . The issue decided by the court of 
criminal appeals was whether the state 
met its burden of proving Shula made 
a voluntal)', intelligent and knowing 
waiver of his constitutional rights. 
such proof being a prerequisite to the 
admissibility of the confession. 

The court of criminal appeals found 
1 be state had not met its burden of 
proof and the confession was. there
fore, not properly admissible into evi
dence. The court's solution was to 
leave the conviction intact and remand 
the case for a post conviction eviden
tiary hearing to determine whether 
Shula, in fact, made a valid waiver of 
his rights. 

The supreme court granted certio
rari 10 review thecourl of appeals" dis· 
position or the case. The defendant 
argued that the proper remedy isa new 
trial. not an after-the-fact hearing on 
the admissibility of evidence already 
entertained by the jury convicting him. 
The supreme court agreed. 

A confession is not properly admiss
ible into evidence In a trial without a 
showing by the Slate lhat the defend· 
ant knowingly. intelligently and vol· 
untari ly waived his or her constitu
tional rights before making the sta te
ment . Miro11da v. AriZQ110, 384 U.S. 
436 (1966). Confessions are presumed 
to be involuntary, placing the burden 
on the State to prove a valid waiver. 
North Caroli11a v. 811/ler. 441 U.S. 369 
(1979); Dunca11 v. Stale, 176 So.2d 840 
(Ala. 1965). 

In JackSl)11 v. De 11110, 378 U.S. 368 
(1964), the United States Supreme 
Court declared unconstitutional the 
"New York rule" governing this de· 
termination of voluntariness. T he su-

premecourt held that it was a violation 
of the due process clause of the 14-th 
Amendment 10 allow the convicting 
jury to determine both the voluntari 
ness and thecredibilit-y of a confession. 
Under Jackso11 v. De11110, suJ>ra. then. 
separate triers of fact must determine 
the voluntariness or a confession for 
purposes or admissibility on the one 
hand and thecredibility or a confession 
on the other hand. with voluntari ness 
being a factor permissibly considered 
as being on credibility. 

Alabama follows the "Wigmore" or 
"orthodox" ru le in which the judge 
hears all the evidence and then rules 
on voluntarin ess for the purpose of 
admissibility as affecting weight or 
credibility of the ronfession. 

Justice Adams reasoned that under 
the Alabama rule the jury ronsiders 
voluntariness as being on credibility. 
Accordingly. the jurors must hear evi
dence concerning voluntariness/creel· 
ibility just as the tr ial court hears evi
dence concerning voluntarin ess/a d
missibility. Therefore, since the ju ry 
which convicted Shula was entit led to 
hear evidence concerning the circum· 
stances in which the confession was 
obtained as bearing on voluntariness. 
which could then be used to weigh the 
credibility of the confession. a post 
com•iction evidentiary hearing is in
adequate. The proper remedy is a new 
trial in which the jury hears the evi
dence as to lhe voluntariness of the 
confession. 

Th ere is no s hort cut to 
allegati ons of ineffective 
ass is tance of coun se l 

Boatwrighl u. Slate of A labama, 19 
ABR 1587 (April 5. 198.5)- Boatwright 
was ronvicted of trafficking in mari
juana and sentenced to nine years in 
prison. The courl of criminal appeals 
affirmed his conviction \\~thout opin
ion; the supremecoun denied certiorari. 

Boatwright later petitioned the trial 
court for a writ of t rror corona 11obis. 
alleging I hree separate grounds for re
lief and alleging he was denied the ef
fective assistance of counsel in viola
tion or Article I of the Alabama Consti
tut ion and the Sixth and 14th Amend
ments of the United States Consti
tution. 
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In support of his petition. BoatwrighL 
alleged that his tr ia l counsel failed lo 
appear ai cenain hearings, leaving the 
petitioner without counse l well versed 
in the case . He also averred t hal his 
trial defense cou nsel was represent ing 
anol her defendant on a drug charge at 
the sa me time, and as a resuH or thal 
representation , there was a conflict of 
interest. Petitioner fur ther alleged his 
lawye r was gui lty of improper conduct 
in wa iving a jury tria l and stip ulating 
the admiss ion of t he marijuana into 
evidence. 

Th e tria l coun dismissed the peti· 
tion without a hea ring. T hereafter, 
Boatwr ight appea led t he dismissal of 
his writ to t he court of criminal ap· 
peals which affirmed . The coun of 
crimina l appea ls, in a blistering opin· 
ion, noted: 

"BoatwrighLcannot blame his con· 
viction on the alleged incompetence 
of his attorneys. His own statements 
convicted him .. . ," 

T he Supreme Court of Alabam a re
versed and remand ed the case to the 
tr ial coun with the instruct ions to 
hold an evident iary hearing on the 
matters contained in Boatwright's 
petition. 

The decisions of the court of crimi
nal appeals, as well as the supreme 
court, recognize that an evidentia ry 
hearing must be held on a coram »obis 
petition which is meritorious on its 
fact, i.e., one which con tains matte rs 
and allega tions (such as ineffective as· 
sistance of cou nsel} which , if true, en· 
ti tle the petit ioner to relief. Justice 
Beatty, writing for the majority, noted 
t hat allegations of ineffective assis
tance of counsel, if true, entit le the pe· 
titione r to relief; th us, the petition was 
mer itorious on its face and a hearing 
thereon was required . 

It is importa nt to read Justice Mad· 
dox's special concurring opinion. Ju s
tice Maddox agreed Boatwright was 
entitled to a hearing on his allegat ion, 
but is deeply troubled by the "virtua l 
flood of post-conviction claims made by 
prisoners in both state and federal pro
ceedings that their constitutio nal rights 
were violated because of ineffective as· 
sist anee of counsel." Ju stice Maddox 
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noted t hat ineffective assistance of 
counse l has become a sort of "canned 
c laim" wh ich appea rs in practically 
every post conviction petition filed in 
the appellate couns. 

Justice Maddox has advanced the 
suggestion that the Advisory Commit · 
tee on Proposed Rules of Crimina l 
Procedure address th is problem by re· 
quir ing an accused lO raise, at the tria l 
court level, on motion for new trial, 
any facts known to him upon whic h he 
could base a claim of ineffective assis· 
tance of counsel. "If an accused were 
required to stale al the t ria l level facts 
within h is knowledge that would ju s· 
tify a new tria l because his counsel 
was ineffective, it wou ld mater ia lly a id 
all concerned in the speedy, inexpen · 
s ive and just determination of the 
claim." 

Loss of juri sd iction to am end 
se nte nce 

Myra Jean Pickron v. Stale of Ala
bama. 19 ABR 1163 (March 15, 198.5) 
- The Supreme Court of Alabama 
granted certiorari to determine the sole 
issue of whether a trial court loses ju , 

risdiction to consider a motion to amend 
a sentence, wh ich is filed within 30days 
after the imposition of the sentence , 
bul which is not presented to t he tr ial 
judge within the 30-day period. 

The Supreme Court of Alabama held 
that a motion to amend a sentenc e is 
one made after the trial and shou ld be 
treated as one that need not be pre· 
sented to t he trial judge withi n 30 
days . The court noted it was the intent 
of Tempo rary Rule 13, Alabama R1tles 
of Criminal Proced11,re, to abrogate the 
necessity of presenting to the judge 

Richard Wilson 
& Associates 

Registered 
Professional 

Co urt Reporters 
132 Adam s Avenue 

M o ntgomer y, Alabama 36104 

264-6433 

TuRN YouR REAL EsTATE PRACTICE 
INTOA 

$PROFIT$ CENTER 
WITH THE 

LANDTECH 86 REAL ESTATE CLOSING SYSTEM * 
(COMPUTER SOFTWARE FOR USE BY ATTORNEYS) 

* PREPARES ALL CLOSING DOCUMENTS 
* HANDLES ALL TYPES OF CLOSINGS 
* CALCULATES APRR AND AMORTIZATIO N SCHEDULE 

AUTO MATICALLY (EVEN ARM AND GPARM LOANS) 
* PRINTS ALL DISBURSEMENT CHECKS 

l n tocorp ---

-

'RUNS ON MOST POPULAR MICROCOMPU TERS 

CONTACT: RICHARD GOEPEL 
BIRMINGHAM: 870-0748 
MONTGOMERY : 264-6202 
AUBURN: 821- 0999 

- EXCELLENCE BY DESIGN -

July 1985 



post-judgmem motions in criminal 
cases and entering orders continuing 
tht? motions in order 10 keep them 
alive. In this regard. Temporary Rule 
13 corresponds wiLh Rule 59, Alalxm,a 
Nu/es of Civil Procedure, and accom
plishes the same result as that rule. 

Rece nt Decisio ns of the 
Supr em e Cou rt of th e 

Unit ed Sta tes 

Etfecl ive ass ista nce of 
appe llate counsel on first 
appeal is guarantee d by the 
clue process clau se of I.be 
14th Ame ndme nt 

Evitts v. Lucey, 469 U.S. ~ 83 
L.Ed.2d 821 Oanuary 21. 1985) - Lu· 
cey was convicted of adrugoffense in a 
Kentucky state court, and his retained 
counsel filed a timely notice of appeal 
to the Kentucky Court of Appeals. 
llowever, his appellate counsel failed 
10 file the sta1emen1 of appeal required 
by the Kentucky Rules of Appellate 
Procedure when he filed his brief. The 
l<en1ucky Court of Appeals dismissed 
the appeal and taler denied a motion 
for reconsideration. The Kentucky 
Supreme Coun affirmed. The defend· 
ant 1hen sought halKas corp11s relief in 
the federal district court challenging 
the dismissal of his appeal on the 
ground that it deprived him of the right 
10 effective assistance or counsel. 

The federal district court granted a 
conditional writ of ha/xas corpus, or
dering the defendant's release unless 
1he Commonwealth either reinstated 
his appeal or retried him. The United 
States Court of Appeals amrmed. 

Mr. Justice Brennnn delivered the 
opinion of the court which held that 
the due process clause of the 14th 
Amendment guarantees a criminal de
fendant the effective assistance of 
counsel on his first appeal as a matter 
of right. 

Justice Brennan reasoned that: 

"Nominal representation on an 
oppeal as a right - like nominal re
presentation at trial - does not su!
ftee LO render the ptOCffllings consti-
1ulionally adequate: a pany whose 
counsel is unable to provide effective 
rcpresemation i~ in no beuer posi· 
tion than one who hos no counsel at 
nll.'' 

71,,.1\luba»w l.a,,-1,v 

Therefore. the first appeal granted 
as a matter of right is not "adjudi· 
cated" in accordance wi1h lhe due pro
cess clause if the defendant does not 
have the effective assistance of an at· 
torney. The promise or Douglas v. Cali
forirfa, 372 U.S. 353, 9 L.Ed.2d 811, 83 
S.Ct. 814, that a criminal defendanl 
has a right 10 counsel on his first ap
peal as a right - like I he promise of 
Cidco11 v. Waimurig/1/, 372 U.S. 335, 9 
L.Ed.2d 799, 83 S.Ct. 792. Lhat a crimi· 
nal defendant has a right lo counsel at 
1rial - would bea fulilcgcstureunless 
it comprehended the right to effective 
assistance of counsel. 
Dea dly force cannot be used 

to sto p a nond angero us 
flee ing felon 

'/imnessee v. Camcr, 53 U.S.L.W. 
4410 (March 27. 1985) - The United 
States Supreme Court. in a six to three 
decision. ruled the Tennessee statute 
allowing police officers 1oemploy deadly 
rorce 10 pre,•ent fleeing felons from es
caping is unconstitutional insofar as it 
aut horizes the use of such force lo stop 
an apparently unarmed and nondan· 
gerous suspect. However. the supreme 
court stopped short of striking dov.rn 
the entire Tennessee statute. Thecourt 
reasoned that deadly force may be 
properly used against a fleeing felon 
where it is "necessary 10 prevent the 
esc~pe a11d the officer has probable 
cause to believe that Lhe suspect poses 
a significant threal of dealh or serious 
physical injury to the officer or others." 

Mr. Justice White. wriling for the 
majority, points out that apprehension 
by the use of deadly force is a "seizure" 
subject to the Fourlh Amendment's 
reasonableness rec1uircmcn1. After 
weighing the suspccl's fundamental 
interest in llisown life, as well as socie-
1y's interest in judicial determination 
of guilt and punishment against the 
governmental interest in effective law 
enforcement, Justice White concluded 
the use of deadly force Is not a suffi· 
cienlly productive means of accomp
lishing law enforcement goals to jus· 
tify the killing of a ,1011-violenl suspect. 

Th e ·Carr oll Doctrine' extended 
to th e warr an tJe ss se arc h of 
a motor home 

California v. Camey. U.S. 53 L.W. 

4521 (May 13. 1985) - Federal narco
tics agents did not \'iolate the Fourth 
Amendment when they conducted a 
warrantless search. based on probable 
cause. of a fully mobile motor home 
located in a public parking lot. Chief 
Justice Burger, writing for the major
ity. concluded that the motor home, 
ah hough outfitted 1olunctionasa resi
dence, fell within the "automobile ex
ception" 10 the warrant requiremenL 

A DEA agent. who had information 
Lhe defendant's mobile home was be· 
ing used 10 exchange marijuana for 
sex, watched the defendant approach a 
youth who accompanied him to 1he 
motor home. which was parked in a lot 
in downtown San Diego. The agent 
kepi the vehicles under surveillance 
and stopped the youLh after he left the 
motor home. The youth explained he 
had received marijuana in return for 
allowing the respondent sexual con· 
tact. At the agent's request, the youth 
returned to the motor home and 
knocked on the door. The delendanl 
stepped out. Wilhout a warrant or 
consent, one agent entered the motor 
home and observed marijuana. 

The supreme court, In a six to three 
decision. held tha1 the warraruless 
search of the defendan1 's motor home 
did not violate the Fourth Amendment 
when a vehicle is being used on the 
highway or is capable of such use and 
is found stationary in a place not used 
regularly for residential purposes. The 
two justifications for the vehicle ex
ception come into play. First. the vehi· 
cle is readily mobtle and second, there 
is a reduced expectation or privacy 
stemming from the pervasive regula· 
lion of vehicles ca1mblc of traveling on 
1he highway. The majority concluded 
that while thedefendam's vehicle pos· 
sessed some of the attributes of a 
home, it dearly fit within the vehicle 
exception. D 
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Opinions of the General Counsel 

William H. Morrow, Jr. 

QUESTION: 

"M ay an attorney et hically pern1it a reputable law 
list or legal dire ctor y to indicate that the attorney 
handl es certain matters as a 's pecialty' or 's pecial· 
tie s' or that th e attorney doe s 's 1>ecializ e' o,· 's pecial· 
izes ' in cer tain areas? " 

ANSWER : 

There would be no ethical impropriety in a lawyer per· 
milting a reputable law list or legal directory to publish data 
including " ... one or more fields of law in which the lawyer 
or Jaw firm concentrates . . : · and ·· . .. a sta tement that 
practice is limited to one or more fields of law .... " However, 
since the Alabama State Bar does not have any procedures 
whereby through the continuing legal education program or 
otherwise lawyers are certified as specialists. data pub· 
lished in a reputable law list or legal directory should not 
give the false impression the lawyer listing his name there
in has been certified as a specialist by the Alabama State 
Bar or other duly authorized certification authority. and the 
words "specialty: · "specialties:· "specialize·· or "special· 
izes" should not be used. 

t 
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DISCUSSION: 

It has come to the attention of the Office of General 
Counsel and the Disciplinary Commission that Martindale
Hubbell Law Directory has indicated attorneys may indi· 
cate therein three areas of specialty. This has prompted a 
number of inquiries from attorneys concerning the pro
priety of permitt ing such listing. 

Ethical Consideration 2· 14 provides: 

"ln so1nc inslanccs a la,V)1er confines his prac· 
1ice 10 a par1icu lar field of law. ln the absence of 
stale contro ls to insu,.e the existence of special 
compete nce. a lawyer should no1 be permilled 
10 hold him self out as a specialist or as hav ing 
special training or ability, than in th~ histori
cally excepted fields of admirahy . trademark. 
and paicat law." (emphasis added) 

Disciplinary Rule 2· 102(A) provides: 

"A lawyer shall not prepare, cause to be pre
pared, use, or p.1rticipa1e in the use of any form 
of public co1nn1unication that contains (a1se. 
fraudulent. mislead ing. decept ive or profession· 
ally self·laudatory s1atemen1s. ·• 

Disciplinary Rule 2· 102(A} (6} provides: 

"A lawyer or law firm shall not use professional 
cards. professional annou ncement card~. office 
signs. letterheads , telephone directory listi ngs. 
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law l!s1s. legal direc1Qry lis1ings, similar prof ts· 
~,oonl no1ice;, or devices or newspaper.;, 1ha1 
1 he foUow1ng may be used ii the)· arc m d1gm· 
lied form: 

••••• 
(Iii A h~lmg in a reputable law lis1 or legal 

dua"t0f)' lll'1ng bnef biographical and oihl:r 
mlorma11vr dnta A law lisL or directory i, not 
rc1,u1ablc 11 its nmnagemem or oonLents arc 
likel)• to Ix, misleading or injurious 10 1he 1iubhc 
or IO 1he profession. A law list is conclus1vcly 
i.'Stablishcd 10 be reputable if it is certified by 1he 
American Bar As.~ocia1 lon as being in com· 
pliance wllh i1s rules and standards. The pub
llshc'il clnto may include on!)• the following: 
nanic, including name or law firm and nanll'S ol 
professional associates; addrcsse,; and 1elephonc 
numbel'1l: 011c or mofl'/ields of law i11 whicli /hr 
lau,-·(1r or'"" ' firn, cq,rcoulrales: a slaJ,n,r(!J1/ /hol 
/mtclir, is limil,·tl lo u11~ or mom field:< ef km~ date 
and plau or b1rih: date and place of admission 10 
chc b.,r or stair and [ederal oouru; schools al· 
lcnds'CI. wich d.lks or graduation, degm,,,, and 
OIiier ..cholaotic disunc1ions: public or quasi· 
public oUices: military service: pos1s of honor: 
li:gal au1hon1ics; legal 1eaching positions; mem, 
ben.h1J)>, off1ct"S, comminee assignments, and 
section membership in bar associations: mtm· 
hen.hip,, nnd offices in legal fratemilies and 
k,gul soc1c11cs; 1cchnical and professional asso, 
ciation and societies; foreign language ability; 
names and addresses of referenre;, and, with 
their consent, names of client regularly rcpre
senccd." (emphasis added) 

T/i, Alabama l.11•,tr 

Disciplinary Rule 2-lOO(A) ( I) provides: 

"A lawyer shall noc hold himself out publicly as 
a 5{)«i4.lisJ or as limiling his pmdi<r, except as 
penni11ed under OR 2·102/A) (6) or as follows: 

( I) A lawyer adm,ned 10 prac11ce before thl: 
United States Pa1en1 Office may use chedesig, 
nation Patent Anomey, Pa1en1 Lawyer. Trade
mark Auorney, or Trademark Lawyer. or any 
combinanon of those cenns on his lenerhead 
and office sign. and a lawyer aah•ely engaged in 
the admiralty or 1>rncticc may use 1he designa· 
tion Admiralty or Admiralty 1~1wyer on his let, 
terhead and ofl1ce sign." (emphasis ndcled) 

Certain of the Ethical Considerations and Disciplinary 
Rules appear to be somewhat inconsistent. Disciplinary 
Rule 2· L02(A) (6) does not contain the words "specialty," 
"specialties," "specialize" or "specializes." Disciplinary 
Rules limit the informa1ion permitted upon cenai n docu· 
mems 10 the historically excepted fields of admiralty, 
trademark and patent law. Disciplinary Rule 2·102(AX1) 
(professional cards): Disciplinary Rule 2· 102(A) (2) (prof es· 
sional announcement cards): Disciplinary Rule 2·102(A) (3) 
(sign on or near the door of 1he office): Disciplinary Rule 
2· 102(A) (4) (leuerhead); Disciplinary Rule 2-102(A) (5) (clas, 
sified sections of telephone directory). 

We are of the opinion tha t reading all of 1he provisions of 
the Code of Professional Responsibility in /l(Jri maleri a the 
words "specially," ,;stx-cialties," "s1>eci,tlize" or "special· 
lies" should be avoided. D 
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The following reprimands and censures took place 
April 19. 1985. 

Pri vate Repri ma n ds 

• An Alabama lawyer was reprimanded privale ly 
for violation of Disciplinary Rules l-102(A)(4). J -102(A) 
(5). 6-lOl(A). 7-l02(A)(5) and 7-104(A) (2) of the Code of 
Professio11al Responsibility. The Disciplinary Commis
sion found the attorney, while representing clients in a 
bankruptcy matte r, sent a letter to hi s clients' creditors 
in Janu ary 1984 advising those creditors a bankru ptcy 
pelit ion had been filed and furt her demandingthecred · 
itors cease and desist collect ion efforts against the 
cliems. The commission found in fact no bankruptcy 
petit ion had been filed at tha t time and no suc h petitio n 
was filed unti l November 1984, over IO month s after the 
at torney's letter lo the clients' creditors. T he commis
sion found t he attorney 's conduct violated the above
staled Rules, and this conduct warranted a private repri
mand. [ASB No. 84-564] 

• An Alabama lawye r was reprimanded private ly 
for making false accusations about a c ircuit judge. 
knowing the state ments were false and further know
ing the sta tements would be published in a newspape r. 
Th e commission found the attorney's conduct to be in 
viol at ion of Disciplina ry Rules 8-1 Ol(B) and l-102(A)(6). 

• An Alabama attorney received a private repri
mand for violation of Disciplinary Rules 9-102(A)(2)and 
9-102(B) (4). A panel of the Disciplinar y Board deter · 
mined the attorney removed funds belonging to h is 
client from his trust account and applied them to a fee 
owed to t he ano rney by the cl.ient. witho ut the prior 
approval of the client in violation of the above-stated 
rules. The board furt her determined a private repri
mand should be administered in this case. 

• A lawyer wa s reprimanded private ly for willfully 
having neglected a legal matter entrusted to him , in 
violation of OR 6-lOl(A)and intentionally failed to ca rry 
out a contract of employment ente red into with a client 
for professiona l services , in viola tion of DR 7-101(A)(2). 
T he atto rne y accepted a fee of $750 from the mother o! a 
prison inmate to take suc h act ions as was possible to 
have the inmate placed on eithe r the work re lease pro
gram or the supervised intensive res titut ion program; 
the allomey then took no action on behalf of the client, 
other than making one te lephone call to the district 
attorney who had prosecuted the inmate and one te le
phone call to an emp loyee of the State Board of Pardons 
and Paroles. T he attorney then failed to make any 
response to numerous efforts by the inmate's mothe r to 
contact the lawyer by telephone, letter and personal 
visit to his law office. 

»y I / ~ '-----'.___J . 

UNITED COMPANIES 
RNANCIAL CORPORATN>N 

REALLY GOOD NEWS 
Here's a lender making 20 year loans with FIXED interest rates. Not variable, FIXED FOR 20 YEARS. 
Commercial - Investment loans, first mortgages. 

Properties: Office buildings, shopping centers, light industrial. New construction, rehab. properties, 
or existing buildings. 

United Companies is a one-billion dollar, financial company listed on AMEX. 

Phone: Andrew T. Graybar, CCIM 
(205) 979-0367 Suite 106-A 

100 Century Park South 
Birmingham, AL 35226 
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Public Cens ur es 

• Clanton lawyer William P. Bogg s was censured 
publicly for havmgengaged in willful misconduct preju
dioal LO the administration of justice and adven;ely 
reflecting on his fitness 10 practice law. m violation of 
Disciplinary Rule l-102(A), Code of Profcssio110/ Rcspo11-
sibi/ityof the Alabama State Bar. The attorney collected 
a SS.000 legal fee from a client he represented in a 
workman's compensation case, though he was entitled 
to only a $3,000 fee under Alabama law and under the 
order of the Chilton Count y Circuit Court . 

• Mobile lawyer Major E. Maclison, .Jr., was cen
sured publicly £or will[ully having neglected a legal 
matter entrusted to him and for intentionally having 
failed to seek the lawful objectives of a client through 
reasonably a,•ailable means, in violation of DR 6-LOHAJ 
and OR 7-IOl(A)(l).of the Code of Profcssio110/ Rl'Spo1,si
bilily of the Alabama State Bar. Madison undertook to 
represent a client in connection with a motor vehicle 
accident and then failedeithertonegotiatea settlement 
on the client's behalf or file suit on the client's behalf 
prior 10 the expiration of the statut ory period of limita· 
tions lor such suit. 

• Muscle Shoals' lawyer Jame s H . Sta nse ll was 
censured publicly £or purposely having caused another 
to comm uni ca te with persons he knew to be mem bcrs of 
the vcnire from which the jury was to be selected for the 

tria l of a criminal case in which he represented the 
defendant, in violation of DR 7,IOS(A), Code of Pro/es· 
sionol Responsibility or lhe Alabama State Bar. 

• Phenix City att-y Jomes Curti s Bernar d 
was censured publicly for violation of Disciplinary 
Rules 9·102(A} and 9,J02(Bl (3) of the uxle of Pro/es· 
sio110/ Respo,,sibility. Bernard received funds on behalr 
of a client in a worker's compensation case and failed to 
keep adequate records of the funds received and dis· 
bursed on behalf of the client; furthermore, he failed to 
use an identifiable bank account as required by DR 
9-l02(A). 
Dis barments 

• Mobile lawyer Walt er L. Davis was disbarred, 
effective April 10, 1985, for having misappropriated 
$2,374.94, delivered to him in connection with the set· 
tlement of a civil suit, funds he was supposed 10 have 
paid to theauom ey for an insurance company that was 
a party LO the suit. 

Birmingham lawyer Rono.ld Edward Jackson 
was disbarred, effective May 6, for having willfully 
neglected a civil suit in which he represented the plain· 
tiff. Mr. Jackson previously had been suspended from 
the practice or law for a period oft hree years , effective 
March 15, 1985, for various other. unrelated violations 
of the Cede of Professio11ol N,'!i1)011sibility of the Alabama. 
Stole 8(/r. [83·333] 

Where there's a will ... 
Novv there's an easier way. 

AmSouth Bank's reN Will and Trust Foon Book provides a complete and 
up-to-date compialion ol wil and trust fonns to make )'()Ur job easier and 
faster. In addition. extensive commentaries are helpful In the design and 
implemenlation or various estate plans. These lorms reflect ERTA, TEFRA 
and recent revisions in the Alabama Probate Code and wdl be updated 
periodically to insure continuing accuracy. 

To order your set ol Will and Trust Foon Books, send your check tor 
$95.00 payable to AmSouth Bank N.A. to the Trust Division at any ol the 
addresses below, or contact the AmSouth Eslate and Trust Planning 
Representative In your area. 

AmSouth Bank N .A. AmSouth Bank NA 
P. 0 . Box 1128 P. 0 . Box 389 
Anniston. AL 35201 Gadsden, AL 35902 
23&8241 543-3000 
AmSou1h Bank N.A. AmSouth Bank NA 
P. 0 . Box 1i426 P. 0 . Box !'IJ7 
BiTmgham. AL 35202 Huntsville, AL 35804 
326-5390 AmSouth Bank NA 
AmSouth Bank NA P. 0 . Box 1628 
P. 0 . Box 1488 Mollie. AL 36629 
Decatur, AL 35601 694-1575 
353-0941 AmSouth Bank N.A. 
AmSouth Bank N.A. 
P. 0 . Box 1150 
Dothan, AL 36302 
793-2121 

P. 0 . Drawer 431 
Montgomery, AL 36101 
834.9500 
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In Memoriam 

Maurice A. 
Downing 

April 10, 1985, Maurice A ... Casey" 
Downing, a member of 1he Mobile and 
American Bar Associations, died al age 
69. 

Mr. Downing was educa1ed a1 the 
Catholic Boys' liomeand McGill lnsti· 
lule and graduated from the Univer· 
siiy of Alabama School of Law, class of 
1950. lie immediately commenced the 
pracLicc of law in Mobile and practiced 
ac1ivcly unt il the time of his death. 

Asa result. he was successful in seeing 
the establishment of the Mobile Grey· 
hound Park.(Themechanical rabbi1at 
the park has been named "Casey" in 
recognition of i\lr. Downing·s efforts .) 

ln addition 1ohiseffectivesupport or 
greyhound racing, he consistently ad
vocated the establishment of.and la1er 
the continuing support of, the Univer· 
si1y of Sou1h Alabama 

lie saw active combat service in the 
Pacific in the United States Army in 
World War ll and prior to that time 
served in 1he U.S. Border Patrol and as 
a Mobile police officer. 

During his service in 1he state legis
lature. he sponsored bill after bill to 
authorize greyhound racing in Mobile. 

His commi1mem has been not only 
to the legal profession, but also 10 the 
Mobile community as a whole, as evl, 
denccd by his participation as a mem· 
ber or the Knights of Columbus, the 
Friendly Sons or St. Patrick. the bar 
association and a major mystic society. 
He also was a leader in the efforts to 
reviialiie downtown Mobile. 
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These notices are published immediately after repons of death 
are received. Bi0j1Taphical information not appeanng in this issue 
will be published at a later date if information is accessible. We ask 
you promptly report the death of an Alabama attorney to 1he 
Alabama State Bar, and we would appreciate your assistance in 
providing biographical information {or The Ala/xi ma l.1rn,yer. 

Cusick. George Colgan, Jr . 
Leeds- Admitted: 1984 
Died: Apnl 20, 1985 

Downing, Mauri ce Alben 
Mobile - Admmed: 1950 
Died: April JO. 1985 

Driver , George Ta~·lor 
Tuscaloosa -A dmitted: 19:,6 
Died: March 31. 1985 

Howard, Fontaine Maur y, Jr. 
Montgomery - Admh1ed: 193S 
Died: March 20. 1985 

ll uey . Charles Har old 
Birmingham - Admitted: 1967 
Died: Mnrch 24, 1985 

Ugh lfool, Benj amin Henr y, Sr. 
Lu\'tl'Th! - Admiued: 1933 
Died: Apnl 21. 1985 

Lou , WiUiam Blacksher 
Daphne - Admitted: 1933 
Died: April 5, 1985 

McBee, Earl 
Birmingham -Admhted: 1924 
D,ed: l'cbrunry 12. 1985 

Petton. Jam es William. Jr. 
~r - Admitt ed: 1937 
Oied:JanuM)' 8. 1985 

Tally, John Benton, Sr. 
Scuusboro - Adm1t1ed: 1937 
Died: Murch 27. 1985 
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Mr. Downing leaves surviving him 
his wife. Helen R. Downing; hisda ugh· 
ters. Helen Patricia Yemm. Cecilia 0. 
Luker and Mary MargareL Downing; 
and his sons. Maurice A. Downing.Jr., 
and John A. Downing. 

The life of Casey Downing is recog· 
nizcd as one of dedication lo the bar 
and devotion to hiscommuni1yand his 
church. and his death represents a 
great loss lo each. 

The Mobile Bar Association extends 
its deepest sy1111>athy co the family of 
Mr. Oowning. 

Ben H. Lightfoot 
Mark Twa in. the American humor· 

isl, once advised us to "so live that 
when we come co die even the under· 
Laker will be sorry." That bittersweet 
commentary could apply lo no one 
more certainly than it did to Ben Light· 
foot of Luverne, who died April 2lafter 
an illness of severa l months. 

"Mr. Ben." as he was known r1t
spectfully and fondly to friends and 
adversaries alike. truly was without 
peers in his chosen profession as an 
attorney. In a very real sense he was a 
good man first and a good lawyer sec
ond. There was no matter loo trivial or 
too insignificant for his efforts if it 
meant that, with some work. things 
could be righted or made better for a 
fellow human being. No case was too 
tedious. no malt er loo unimportant if 
it was o! moment to those affected by 

it. At the same time. no matter was too 
comple.x or "too big to handle" ifit was 
within his professional capabilities. In 
point of !act, ''Mr. Ben" was a lawyer 
well-suited for his trade in that pracli· 
cally all matters held an interest for 
him so long as he was learning and 
expanding his horizons. 

The only areas which held more im· 
portance 10 him Lhan his practice of 
law were his church and his family. 
Ben served as chairman of the admi
nistrative board of lhe Luverne Uni1ed 
Methodist Church for several terms 
and taught nn adult Sunday school 
class in the church for approximately 
45 years. In immediate order behind 
his church was his untiring devotion 
to his family. Never was anyone more 
dedicated to a marriage partner Lhan 
was Ben to bis wife, Hermione. in fact, 
in later years a regular fixture in Lu· 
verne was Ben and Hermione, out for 
an early morning walk or a late after
noon s troll in the beautiful gardens ad· 
joining their home on First Street. 

Ben was, in many respects, a "re
naissance man.·• M.e loved to travel; he 
was an avid and regular member of 1he 
Thur sday afternoon golf team at the 
country club; his love for literature 
was unending and he had a thirst for 
knowledge on any topic he had not 
conquered. He Cully involved himself 
in local civic affairs and was a re
spected city father of Lu,•erne. 

For younger. aspiring lawyers, he 
was a model and an inspiration. all 
rolled into one. From his days as dis· 
trict attorney for Crenshaw County 
(when pleadings were wricten in long
hand and typewritlen with five carbon 
copies - and one was lucky not lo get 
the liflh copy) and the era of "common 
law pleadings," Ben grew in his sta
ture in the community and his reputa
tion in his profession. Without ceasing, 
he encouraged young people and seemed 
to get a particular thrill from the suc
cesses of those who were coming after 
him. He was, m every respect, a bridge 
to both the past and the future, and he 
relished every moment of it. 

"Mr. Ben" died at the age of 74. In 
another life, this might have meam a 
long endurance test, a survival of time, 
but in his case, it meant the swifL pas· 
sage of a life well-lived and a loss to all 
who knew him. Beyond this, though. 

the life of Ben Lightfoot serves to urge 
us all toward more and better things. 
He would approve if we quo1ed this 
passage from Oliver Wendell Holmes: 
"I find the great thing in this world is 
not so much where we stand as in 
wha1 direction we are moving: To 
reach the port of Heaven, we must sail 
sometimes with the wind and some
times against it - but we must sail. 
and not drift, nor lie at anchor." 

Earl McBee 
Eari McBee died in Birmingham 

February 12, 1985. He was 83. 
~Ir. McBe;? attended Birmingham 

public schools and graduated, cum 
laude, from Birmingham Southern 
College. In 1929. he finished at the 
Birmingham School of Law. 

Mr. McBee was associated first ,vith 
Judges Leck and Creel and then \\~lh 
D.G. Ewing. 

After a long and successful career in 
the private practice of law, he was ap
pointed ass istant city attorney for 
Birmingham in 1960 and continued to 
serve in that capacity until his retire· 
ment in May 1972. He was recognized 
asan authority on equity pleading and 
practice in Alabama and wrote a 
number of articles on this subject; Mr. 
McBee also taught equity pleading and 
procedure for many years at the Bir
mingham School of Law. 

Mr. McBee was an active member of 
Ensley First United Methodist Church, 
at one time or another holding every 
lay office in the church. lie was very 
active in working with young people 
and was one o( the organizers and 
original 1rusrees of Sumatanga Meth
odist Church camp. In recognition of 
his work with Sumatanga, one of the 
buildings is named in honor of him. 

Hear the words or a poet: 

\\'Mn E.inh's Inst picture is painted 
and the tubesarctwimdand dried, 

When the oldest colors have faded. 
and the )·ounges1 crihc has died, 

We ;,hall rest. and faith. we shall 
need u -
Lie down /or an aeon or I wo. 

1',t the Mas1er of All Good Workmen 
shall pu1 us 10 work anew. 

Mr. McBee lcfl surviving him a 
brother and sister, both o! Ensley. 
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books for sale 
FOR SALE: Sla11dard Federal Tax R•· 
{J()rl•r. Esta/, a,rd Ci/I Tax Rt{J()rler. 
Businm Fra,~hiM Cuidt completely up
dated. Calf (205) 326-6111 or contact De
borah Bniden at 1405 First Alabama 
Bank Building. Birmingham. Alabama 
35203. 

FOR SALE: Al1\lur Trials, completely 
updated, $600: Arl\)ur Pleading & Prac
tice 1>orms, completely updated, S600. 
Both sets In new condition. Will deliver. 
Conrnct David Howland, P.O. Box 10406. 
Birmingham, Alnbama 35202, phone (205) 
254-7090. 

FOR SALE: Alabama Digest: Southern 
Repol'ter I & 2: Federal Reponer I & 2: 
Federal Supplement: F.R.D.: U.S. Led l & 
2: Am Jur 2d. Am Jur Lqal Forms 2d: 
ALR 2. 3. 4 & Federal: Williston on Con· 
1racis. 3d, complete tax library. For all 
your Jaw book needs: The Lawbook Ex· 
change. Ltd., buys & sells. 135 W. 29th 
Street. New York. New York 10001, (212) 
594-4341. 

services 
EXAMINATION OF QUESTIONED 
Documents: Handwriting, typewriting 
and related examinations. lnternationally 
coun,qualilied expert witness. Diplomaie. 
Amttlcan Board of Forensic Document 
Examiners. Member. Amfflcan Society of 
Questioned Document Examiners. the In· 
tematlonal Assoclatioo for Identification, 
the British Forensic ~ Society and 
the National Association ol Criminal De
fense Lawyers. Retired Chief Document 
Examiner, USA Cl Laboratories. Hans 
Mayer Cidion, 218 Merrymont Drive, Au
gusta. Georgi(, 30907. (404) 8604267. 

~lassified 

~otices 
INDUSTRIAi. SAFETY Consultant, 
pertaining 10 industrial accidenLS and ac· 
cideoL prevention. Fi(ty years' experience. 
Specinlliing in consultations, professional 
1es1imony, inves1ign1ions and safety 
training. Contact Fred Melo!, 4 Pamon3 
Avenue, Homewood. Birmingham. Ala· 
bama 35209. (205} 879-5159. 

I.EGAL RESEARCH RELP A1tome)' 
with seven years' experience in legal re
search/writif18. Access to University of 
Alabama and Cumberland libraries, West· 
law available. Prompt deadline service. 
$35/hour. Sarah Kathryn Farnell, 112 
Moore Building, Montgomery, Alabama 
:1610l. Phone 284-49".>8. No roprese11talio11 
is mad, abo11/ lht quality of /ht legal serv· 
ict'!l 1// be /)1Jr/onr1ed or /ht l!X/)ertise of th• 
111,cy•r /)1Jrfor111i111f such servias. 

LEGAL RESEARCH AIIID writing 
services: L,censed anomey , B.A. in Eng· 
lish. Lau, Rtritw associate editor, form er 
federal dum,ct coun clerk. former Ala· 
bama Supreme Coun clerk. Four years' 
experience. Access LO Cumberland li
bniry. Ra1e $35/hour. Irene Grubbs, 205-
988-8521 (local call for greater Bir· 
mingham.) No rtf,JflCJJ!atio11 is mad• 
about tho quallly of //11 /,gal services to I~ 
{>l)rf ormcfi or lht t!X/)llrlist of the lawyer {>er· 
for111i11g w ch services. 

SAVE 30-60 % 
* * * 

USED LAW BOOKS 
* * * 

• West • Lawyers Coop • Hamson 
• MaQhew Bender• Callaghan • Others 

WE BUY - SELL - TRADE 
Law Book Exchange 

P. 0 . Box 17073 
Ja ckso nville, FL 32216 

l-800·325-6012 

THE 
ALABAMA LA WYER 

CLASSIFIEDS 

All requests for classified ad 
placement mus t be submitred 
typewritten and are subject to 
approval. Alabama State Bar 
members are not charged for 
classified not ices up to 1wo in
sertions per calendar year, ex
cept For "position wanted" or 
"po~ilion offered'' listings. 
,vhich are aL the regu tar rate. 
Nonmember advcrlisers must 
pay in advanci! and wi ll re
ceive a complimenta ry copy of 
The ,1/oboma Lawyer in which 
their advert isement is pul>
lishl'CI. Additional copies are 
S3.00 plus postage . 

RATE S: 
Members: No charge 
Nonmembers: S3S per insertion 

of fifty (50) words or less 
$.50 per addittonal word 

DEADLINES: 
Classified copy and payment 
must be received no later than 
the first day or the month prior 
to publication dale, with no 
exceptions. 

MAILING: 
Send classified advenising 
copy and your check. made out 
to The Alabama /11wyer. to: 

Alabama Lawyer Classifieds 
c/o Margaret Dubberley 
P.O. Box •1156 
Montgomery. AL 36101 
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positions offered 
TAX LA WYER WANTED Major 
Montgomery law firm seeks tax lawyer, 
experience preferred. Please send resume 
to P.O. Box 429, Montgomery. Alabama 
36195. 

MEDIUM-SIZ ED FIRM with litigatioA 
practice seeks lawyer with two to five 
years· experience in litigation. All inquir· 
ies kept confidential. Reply to Hiring 
Partner. P.O. Box 16818. Mobile, Ala· 
bama 36616. 

AGGRESSIVE CORPORATION near 
Mobile, Alabama, is seeking experienced 
real estate. litigation and regulatory at· 
iorney to handle in-house legal maiters. 
An equal opportunity employer. Reply to 
3510 Borroughs, Pascagoula. Mississippi 
39567. 

miscellaneous 

ATTORNEY JOBS: National and Fed· 
era! Legal Employment Report: A 
momhly detailed listing of hundreds of 
attorney and law-related jobs with the 
U.S. Government and other public/private 
employers in Washington, D.C .. through· 
out the U.S. and abroad. $30- 3 months; 
$50 - 6 months; $90 - 12 momhs. Send 
check to Federal Reports, P.O. Box 3709. 
Georgetown Station. Washington, D.C. 
20007, Attn: Al. (202) 393-3311. Visa/MC. 

FOR SALE: Two IBM Mag Card II ma· 
chines - under contract with IBM -
make offer. Call 943-1579 between the 
hours of 8-5. 

LAW BOOK DONATIONS needed! 
Jones Law School at Alabama Christian 
College in Montgomery needs legal books, 
journals, etc. Pickup can be arranged. 
Contact Kay Newman. 5345 Atlanta 
Highway, Montgomery, Alabama 36193· 
4601 or call (205) 272-5820, ext. 147 (I· 
8()0.824-4527 in Alabama). Acknowle,Jg, 
menl will be made for tax purposes. 

FOR RENT: Gulf Shores - house di· 
rectly on the Gulf, sleeps 10, fully 
equipped. Call 836-0922, 833-2245 or write 
for brochure to Steve Harr is, 7211 - 1st 
Avenue North. Birmingham. Alabama 
35206. 

Tile Alalx1111n lotv)'t'Y 

OBDBB. 

WHEREAS,theBoaroofBarCommJ.sstonerso!theAlaba.ma.Sts.teBa.rhs.smade 
recommendations to this court regard.Ing revisions of the CoCle of Prof-ioJlal 
JlMponaibWty of the Alabama State Bar and the Rules of Dtsclplln&ry En· 
forcement or the Alaba.ma Sta.ta Bar; and 

WHEREAS, the court IS Inte rested In receiving suggestions and conunents 
regard.Ing the proposed rules from Interested pe.rttes and attorneys, 

IT IS, THEREFORE, ORDERED that, the attached proposed rules be published In 
the Bou\hern Jlaporter , Second Serles, Advance Sheets, and that a.ny conunents 
and suggestions be flied w1th the Clerk of the supreme Court, P.O. Box 157, 
Montgomery.AL 36101, byJuzy31, 1985. 

The supreme Court of Alabama. 

Proposed Amendments to the CoCle of Prof-ioJlal 
BMponaibWty and Rules of Dlsclp!Jnary Enforcement 

of the Als.ba.ms. State Bar 

Whereas the Board of Comm.tsstonera of the Als.bams. State Bar has proposed 
the following amendments to the Code of Profeuional JlMpon.libWty and the 
Rules or DISClpllna.ry Enforcement of the Alabama State Bar, and 

Wheres.a, Jur!Sdl.ct.ion IS vested In the supreme Court of Alabama. to adopt 
amendments to the S&ld CoCle of Prof-ional JlMpon.eibWty and Rules of 
DISC!pllns.ry Enforce ment. the Board of Commissioners of the Alabama. St.ate Bar 
proposes the followt.ng s.mendmente, to-w1t: 

1. It IS recommended that Appendix "A" to the Alabama. Rules of DISclpllnary 
Enforcement be a.mended to add after "law" In the Jlrat sentence thereof, the 
following, to-w1t: 

", or who voluntarily resigned or surrendered his license," 

2. ItlSreconunendedthatRule8(c)oftheRuleaofDlsclpllns.ryEnforcementbe 
a.mended to Include, between the present penultimate and ls.st paragraph thereto 
a nf!W paragraph, s.s follows, to-w1t: 

"In those cs.ss.s where the respondent IS found to have violated the 
CoCle of Profeuional BMponaibWty, the Dlsclpllns.ry Boaro shall 
allow the at.ate bar a.nd the respondent to be heard further on the 
question of appropr!&te d.lse!pllne In the matter and the Dlsclp!Jnary 
Board shall consider, In setting d.lselpllne, a.ny prior violations of the 
CoCle of Profeeaional Jleepon.eibWty by the respondent." 

3. It IS recommended that Rule 8(b) (2) of the Rules of DISC!pllns.ry Enforce
ment beamendedby a.ddlngs.fterthefl.rstsentenceandbeforethe secondsentence 
the followt.ng, to-w1t: 

"The General Counsel shs.11 ma.lnt.aln aflle for s.tleaat six yea.rs s.s to all 
charges llled w1th It and Investigated by It and shall make the as.me 
avs.Us.ble to es.oh grtevs.noo committee upon fourteen ( 14) <la.Ya' 1'0-
celpt of written request by eaoh grievance committee , provided, how
ever, that Rule 22 shall be observed by ea.id grievance committee." 

4. It IS recommended that Rule l( a) of the Rules ofDISclpllnary Enforeement 
be amended to read s.s follows, to-w1t: 

"AI,y attorney admitted to practice law In this st.ate, includiJlg dia
trlct attorneys, auistam d.tat:L'ict attorneys, United statea attor
neys, uaistant United Statea attorneys , the attorney ganaral, 
uaistud: attorneys general, and a.ny attorney spec1&lly admitted by 
a.ny court 1n this state for a pa.rt!cular proceecllng IS aUQJect to the 
exclusive d.lselpllna.ry Jurtsd1ct lon of the supreme Court of Alalls.ma 
and the DISClpllnary Boaro of the Als.ba.ma. State Bar, hereafter 
established." 

5. It IS recommended that Rule 8 of the Rules of Dtscipllna.ry Enforeement be 
amended to Include new P&1'8"°"Ph "f' which would read s.s follows, to-w1t: 

"(f) Bxpungement of recorc1a A grievance committee of a cll'Cu1t, 
count;y or city bar a.ssoc1s.tlon, approved by the Alabama. St.ate 
Bar, or lte bOaro of coIIlIIl.l.8sloners, and the general counsel of the 
Alalla.ms. State Bar Shall expW!ge a.ny recoro.s or Illes relating to 



or lnvolvtng any complaJnt or grtev&nee wltlch ha.s been dis· 
m.tssed without dJsclpJJne by an Ord.er of the DiBclpllnary Com· 
mlsslon or by a panel of the Dlsclplln&ry Boa.rd of the Al&bam& 
StateBar,and wherein&pertodoft1meofatleastseven ( 7)years 
ha.s elapsed since the elate of the order dlsm.lss!llg sa.id complaint 
or grievance." 

6. It ls recommended th&t DR 2·l02(A ) (4) o!t.he Code of Profaaaional Be
•ponnb111ty be amended to tnsert 81\er the word "tlrm" 1n the Jlrst sentence 
thereof the following , to-Wit: 

". places of &dmlSS!ons to the bars of state and federal courts," 

7. It ls recommended that DR 3-103( B) of the Coda of Profeuional llespo nsi-
bllity be amended to read as follows, to-wit.: 

"A lawyer sh&IJ not be assocla.ted, as a partner or otherwiSe , In the 
practice of l&w With another person who ls not then licensed in 
Alallama to practice law, or who ls then suspended or dl.abarred from 
thepract1ceoflaw,orwhohasvoluntar1lyreslgnedorsurrenderedhls 
orherlicensetopracticelaw,norshallal&wyeremploySUChaperson 
In any e&pll<llt<}' In connection with the lawyer's praotioe of law, 
whether as secrstary , paralegal, rseearch assistant, or otherwiSe, 
provided that this rule shalJ not apply to e.ssoc1&t1on as a partner or 
otherVlise, with an attorney of a state other than Ala.b&m& who ls 
81.lt.horlZed to prll<ltlce and ls practlc!llg 1n such other st.ate." 

NOTICE 

IllB llul1ng on Reporting Bequirementa for Sp li t :reea 

Pacts 
Situation 1 An attorney obtalnS th .e assistance of a second attorney in serv

ing a client. In rsturn for the assistance the flrSt attorney aQeeS to split the fee 
received for the services rsndersd. The a.mount of the split fee pa.Id by the tlrst 
attorneytothssecondattorney1sS600.Thesecondattorneytsanindlv1dualand 
ls not a corporation. 

Law and .Analysis 
Section 6041 (a ) of the Code provtdeS that all persons engaged in a tr&ds or 

business and ma.long pa.yment, 1n the course of such trade or business to 
another person, of rant, sala.rles , wages, prsmlwns, annuit ies, compensations, 
rsmunera.tlons, emoluments or other flxed or determinAble g&lnS, profits and 
inCome of S600 or mors in any taxable year must rsnder a true and aooura.te 
rsturnsetttngforththea.mountofsuchga.ins ,pro!itsandlncome,andthename 
and &ddrsss of the recipient of the P&.}'lDent. 

Section 1.604 1·1(&) of the Income Tax Rsgutatlons provides that returns 
requlredbysectton604l ofthe Code aretobema.deell<lhcalende.ryee.rand, With 
certain exceptions, are to be mads on Forms 1096 and 1099. 

Section 1.6041-1( d) (2) of the regulations requires the rsporttng of fees for 
professional services paid to attorneys, peyslclans and members of other pro
fesslons l!pald by persons engaged in a tr&ds or business and pa.ld ln the course 
of that trade or bUBlneSs. 

Under section 1.6041-3( c) of the rsguJatlons , returns of Information are not 
required w1th respect to pa.yments to a corporation, except to a corporation 
engaged ln provld1ng medical a.nd health care services or engaged 1n the billing 
and collecting of P&.}'lDents for such services, other than pa.yments to certain 
hospitals and exte nded cars fll<lllitles. 

The pa_ymente made by the attorney In Situation 1 &rs pa.yments In the course 
of his trade or business and are of $600 or mors. The exception for pa_ymente to 
corporations does not apply because, under the fa.ct.s, the rec1p1ent attorney ls 
not lnoorpore.ted. 

Holdillg 
In Situation l, the attorney making J>81Ylllent of a spllHee of $600 to an 

unincorporated attorney IS required to make an Information rsturn under 
section 6041 of the Code. 
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RECONSTRUCTION INVESTIGATK)NS 
CONDUCTED THROUGI-IOUT THE U.S. 

LAND AIR SEA RAIL 
ACODENT INVESTIGATION 

ACCIDENT RECONSTRUCTION 
WRONGFUL DEA TH 

INCAPACITATING INJURY 
PRODUCTS LIASIUTV 

EXPERT WITNESS 
COURT CONSULTANT 
WRONGFUL CHARGE 

PROPER PARTY UABIUIY 
PHILIP W. STUART, P.E. 

PRESIDENT 
MEMBER 

NATIONAL SOCIETY OF 
PROFESSIONAL ENGINEERS 

INSTITUTE Of TRANSPORTATION 
ENGINEERS 

(TIE AC ODE NT INVESTIGA 1lON 
COMMITTEE MEMB!:R) 

AMERICAN SOCIETY Of SAFETY 
ENGINEERS 

AOPA AIR SAFETY FOUNDATION 
REGISTERED ENGINEER 

FORMER STATE TROOPER 
7J6 INGLESIDE A VENUE 

TALLAHASSEE. FLORIDA 32303 
(904) 222-7101 

"FOR THE SPECIAC PURPOSE Of 
OETERMINING CAUSATION" 

~i lORNEY 
COLLECTION 

System: 
Uses IBM System 36 or IBM 
D1ltamaster, sends 3 
different collection letters. 
Files small claims , circuit, 
district court suits, multip le 
suits and bankruptcy. Total 
fees interest and more. We 
tailor to suit your needs . 
lne."pensivc and easy co 
operate. Contact Beth 
Smitherman ai Smith, 
Burton and Associates , 
1800 Hackberry Lane, Suite 
A, Tuscaloosa , AL 35401. 
(205) 752-1325 . 

B~sMtTH, 

tfllX>HAO<BERAYI.ANE.SUrTE A 
TI ,SC,t,LOQS•, M..ASAMA 35,401 

July 198..5 



LEGAL PRINTING 
~ 

Legal and Financial Printers Since 1910 
Experienced, Dependable , Responsible, 

Confidential 

Prospectuses, Proxy Statements, 
Official Statements, Tender Offers, 

Indentures and Briefs 

BIRMINGHAM PUBLISHING COMPANY 

130 South 19th Street 
Birmingham , Alabama 35233 

Telephone: 205/251-5113 
Contact: Harold Fulton , Vice President 



The Master's Tools 

-

Fine tools. In the h,mds of ,1 

masrer they can shape .1 qu.ility 
instrument, bring life lo a sl.ib of 
stone or coax .1 new rose from ,1 

handful of earth 

You And masters in everv 
profession. Jnev're the <llll'!. .it 
the top or on their w,1y. fh1,y've 
mastered their< r,11 t .,mi the tcml~ 
they use. 

For an attorney, those tools ,ire 
on the she lves nf his libr.1ry. 

That's where you'l l find lor,111, 
J11rls S,.-um/11111, The last word in 
legal en1.yclopedias. The nrsl pl,lrn 
to look. 

Corl'"• J 11ri< Sr, 11111/11 m ron l,1ins 
aU the law all the C'xceptions. All 
lheUme. 

Lorp11s Ju, JS!>, w,11ium • for the 
masters 

Yuu can't master vour er.if! until 
you master the tl)(lls 

CJSf0
rpus 

Sec~ 

Wc•t f'ubliahlng Campany 
r.O. Box 6-in6, Smlnt raul, Mfnnr~ola 5516'4 OSlo 


