


‘At Union BanR,
we work hard to
earn your trust.”
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attorneys in the administration of trusts and estates.

Our investment capabilities have increased
dramatically in the past year by the addition of a
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largest independent bank, we control all our
investment processing within the Trust Department to
assure constant attention and complete confidentiality
for your clients.
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services, Our experienced trust officers will be glad to
discuss any business, financial or administrative aspect
of the services we provide.
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downtown Huntsville awaiting vou
when you attend this year's annual
convention, This photograph was con-
tributed by Montgomery attorney Tom
MeGregor.
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Annual Convention
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Rocket City? Look inside to find out

exactly what's in store to entertain
and educate you July 25-27,

Advising Your
Corporate Client on
Avoiding Charges of
Sexual Harassment

— pg. 176

A lawyer's role often involves ren-
dering advice to clients in order to pre-
vent violations of law. “Preventive”
advice is particularly important in the
area of sexual discrimination.




ISSUE IN BRIEF

A General P?ﬁctitioner’s
Introduction to Patent
and Trade Secret Law:
A Primer on Intellectual
Property

— pg. 188

In the first of a threepart series,
Professor Harold See of the University
of Alabama Law School provides prac-
tical insights into the field of patent
and trade secret law.

A Judicial Perspective:
Reimbursement of
Appointed Counsel and
Effective Assistance of
Counsel

— pg. 202

Does the criminal justice system al-
low for adequate compensation to ap-
pointed counsel while simultaneously
providing the indigent defendant with
effective assistance of counsel? Judge
William Bowen of the Alabama Court
of Criminal Appeals shares his thoughts
on this double-edged problem.

NTS RECOGNITION OF PROTANTOJUD
GMENTS RECOGNITION OF PROTA
H'““.\lE'\'T‘\RLLUL:\]TIU\DF
TOJUDGMENTS RECOGNIT
;'\TUJ[ DGMENTS RECOG
"TANTOJUDGMENTS RE(
)TANTOJUDGMENTS
RO TANTOJUDGME!
PRO TANTO JUDG!
PROTANTOJUGE
FPROTANTUHW

JFPROTANTOJ

Recognition of Pro
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Protanto settlements frequently have
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legislature now has provided a mecha-
nism allowing entry of a pro tanto
judgment.
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“Page

his is my final report to you as

president of the Alabama State

Bar. Again [ acknowledge with
humility that you bestowed upon me
your highest honor and my greatest
honor by choosing me to serve as vour
president. Your Alabama State Bar
has had an excellent year, much has
been accomplished, but much remains
to be accomplished. As I reach the end
of my term, [ face the reality that time
has run out before the job has been
completed.

Whatever our accomplishments dur-
ing the past year, I acknowledge with
gratitude the support of the state bar
staff, the board of bar commissioners
and the committees and task forces.
Without their collective efforts, little if
anything would have been accomp-
lished. Without exception, the members
of the bar staff have labored long and
hard, cooperated fully and kept our as-
sociation on the right track. Likewise,
the bar commissioners have been ac-
tively considering and approving the
long-range and current programs and
policies of vour bar. Every president
must rely upon this staff and the bar
commissioners to provide continuity of
and suppart for programs which could
not be accomplished by any president
during a one-year administration. Both
are commended for their excellent gui-
dance and hard work.

Passing in review, the 1984-85 year
has been a success, Conferences with
local bar leaders were held in conjunc-
tion with both the annual and midyear
meetings, with an excellent exchange
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Take the Good with the Bad

of ideas. Additionally, vour president
has met with the local bars in Bir-
mingham, Calhoun-Talladega, Coffee-
Dale-Pike, Etowah, Houston-Henry,
Madison, Mobile and Montgomery
counties. Each conference and visit
provided the state bar representatives
with an opportunity to share and ex-
change ideas and to have input from
the grass roots. As your president, [
was especially honored by the oppor-
tunity to participate in the celebration
of the 100th anniversary of the Bir-
mingham Bar Association.

Of special significance to the bar is
the acquisition from the State of Ala-
bama of an addition to our headquar-
ters lot on Dexter Avenue. Your bar
has outgrown its existing space, and
current and future expansion are es-
sential to a well-run service organiza-
tion, The bar is indebted to Governor
George C. Wallace for his foresight and
cooperation in making our needed ex-
pansion possible, This gift from the
state will permit the consolidation of
the headquarters office and the Center
for Professional Responsibility, and
permit future expansion better to serve
the bar. We all owe a debt of gratitude
to the task force composed of three
former state bar presidents, Oakley
Melton, Jr.; Robert E. Steiner, III; and
James ]. Carter; to Montgomery law-
vers John B. Scott, Jr., and Jesse Wil-
liams, ITI; and to Chief Justice Torbert
for his cooperation.

To finance the expanded services of
the bar (without deficit), vour legisla-
tive counsel, Wendell Mitchell and

John Casey, guided the legislation in-
creasing license fees to 5150 per year
and dues for non-practicing law yers to
575 annually, and reducing the exemp-
tion from two vears to October 1 fol-
lowing admission. During 1984-85, the
deficit to provide the current programs
was projected at approximately 546,000,
This legislation, enacted during the
special session 1985, assures the defi-
cit-free operations, certainly in the
near future,

We cannot overlook the multitude of
good work done by the committees and
task forees. The reports given at the
midyear meeting, which have been col-
lected and published by the bar, speak
for themselves. Much additional work
and many accomplishments have taken
place since those reports. Without in-
tending tooverlook or belittle the work
of any committee or task force, this
report undertakes to review a few of
the many outstanding programs.

By the annual meeting, each of you
should have received the excellent desk
book providing telephone directories
and useful information for the bench
and bar of this state. The Desk Book
Committee, co-chaired by Dorothy F,
Norwood, deputy clerk of the Alabama
Supreme Court, and Brenda Smith
Stedham of Anniston, i1s to be com-
mended for a job well done. This is the
first edition of a desk book in more than
10 years, but is to be replaced with an
annual edition furnished without cost
to bar members. As a by-product of the
preparation of the desk book, for the

{Continued on page 206)
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It’s Going to Get Worse .

he unusually large number of inquiries | have re-

ceived regarding lawyers' professional liability

coverage, plus the many long hours your Insurance
Programs Committee has spent on our current problem,
dictates this attempted explanation of a serious problem
faced by all lawvers.

Starting in 1972-73, lawyers experienced the first insta-
bility in our professional liability insurance market . . .
carriers withdrew, policies were restricted and rates soared.
This phenomenon has been occurring about every seven
years; six years ago was our last experience (until the recent
problem) of the tight market and high premiums.

Our Insurance Programs Committee became very active
in 1973 and really has not had a chance to relax since. We
had two carriers writing in 1974; the market gradually
eased as carriers re-entered the market and again began
offering “great policies” at reasonable, competitive rates.
As in earlier years, these carriers have skimmed the cream
and once again are withdrawing. This is not peculiar to
Alabama — it is nationwide. Our former endorsed carrier,
ICA of Houston, has stopped writing lawyers’ professional
liability insurance, Their last year's experience in Alabama
was catastrophic. We examined the figures and validated
our loss ratio at 277 percent under the terms of our contract
with ICA.

Our current endorsed administrator, Professional Liability
Insurance, Inc. of Wilmington, Delaware, had hoped to (and
in fact did contract to) limit to 20 percent any increase in
rates for this year. This is not even a possibility in the
current market. Qur 1985-86 rates are at least 130 percent
over our 1984-85 rates. You ask, “What about your contract?”’
Candidly, in today's insurance market, a guaranteed rate
does not exist. The contract is not worth the paper it is
written on, with respect to rates. If you do not pay the rate,
the carrier merely withdraws from the market and refuses
to write the coverage.

The Alabamea Lawver

HAMNER

.. Before it Gets Better

Our reinsurance through the Lloyds of London syndicate
simply will not be available at the lower contracted rate.
The London market is very shaky with the volume of law-
vers' professional liability coverage it holds in America. [t
has stopped accepting new coverage in this area. Many U.S.
carriers have withdrawn again, or those remaining in the
market are requiring a new application even for those who
have been insured previously over an extended period of
time. Surcharges also are being added in certain areas of
practice, particularly in the areas of torts and real estate,

All is not bad — it could be worse. The Florida Bar
recently advised its members the insurance may not be
available in that state at any price. Other states are expe-
riencing 300 to 400 percent rate increases. I know of nostate
that is not concerned about the current state of the market.

Our committee is continuing to investigate the possibility
of forming a captive; however, our most recent known experi-
ence indicates the cost of such a venture will not be advanta-
geous. One of our carriers paid 27 claims last year. These
claims arose primarily in the areas of torts and real estate law.

I fully anticipate one more vear of a restricted market.
Until better times, | suggest the following: (1) Act promptly
when a renewal notice is received. You very well may be
required to fill out a new application and have a totally new
policy underwritten; (2) Have your agent survey the avail-
able market. We think we are “on top” of the market, but
with its frequency of change you may find a good buy
elsewhere. Do not forget your agent can write the policy for
the currently endorsed carrier of the state bar. [ personally
am convinced of the excellent quality of the policy, and I
believe its rates are the most favorable in the country for
such quality coverage. Over the past few years, the bar's
endorsed programs have suffered a 230 percent loss ratio,
and even with the new rate increase, the cost of our pro-
gram is significantly less than the costs of the other two

(Continued on page 209)



Baldwin County Bar Association

The Baldwin County Bar Association held its annual
business meeting Friday, May 3 in Gulf Shores. The newly-
elected officers for the upcoming vear are:

President: Allan K. Chason
Vice President: Marion E. Wynne, Jr.
Secretary/Treasurer:  Robert 5. MacLeod

Dallas County Bar Association

r]

Kelley, (President of the Dallas County bar) Russell, Hobbs

Law Day was observed by members of the Dallas County
Bar Association at a luncheon held May 1. Judge Truman
M. Hobbs, chief judge of the United States District Court for
the middle district of Alabama, was guest speaker at the
luncheon. Following the luncheon Judge Edgar P. Russell,
Jr., who served as judge of the circuit court of the Fourth
Judicial Circuit of Alabama from 1969 until his retirement
in 1984, was honored for his years of service by presentation
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of a portrait to be placed in the courtroom over which he
presided in the Dallas County Courthouse,

Etowah County Bar Association

The Etowah County Law Library and Bar Library Fund
sponsored a CLE Spring Seminar April 19. The seminar on
damage cases raised substantial financial support for the
law library; this was the first full-day seminar held in
Gadsden.

The Etowah County Bar Association recommended to
the judges of the 16th Judicial Circuit it generally favored
the creation of a family court exclusively for those cases.

Jackson County Bar Association

April 3, at a regular meeting of the Jackson County Bar
Association, new officers were elected to take office May 1,
1985. They were as follows:

President: Charles Dawson
Vice President: Wallace Haralson
Secretary/Treasurer: Ralph Grider

In the early spring, in a benefit basketball game held to
raise funds for the Big Brother-Big Sister Program, the
Lawyers soundly defeated the Doctors in Carter Gymna-
sium in Scottshoro. The event was a big success and raised
a substantial amount of money for the program.

Law Day was observed May 1 with a dinner at the home
of Tommy Armstrong after several mock trial presenta-
tions at various schools and places throughout the county.

Lee County Bar Association

The Lee County Bar Association was reorganized in Feb-
ruary of this year after a period of inactivity. John V. Den-
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son was named president; James K. Havgood, vice presi-
dent; and Andrew ]. Gentry, Jr., secretary-treasurer, Presi-
dent Denson appointed the following committees to serve
during 1985:

Program Committee: Jim Haygood, chairman
Whit Whittelsey

Yetta Samford

Bob Harper, chairman

Hoyt Hill

Guy Gunter

Jacob Walker, chairman
Larry Ray

Jimmy Sprayberry
Crawford Melton, chairman
Tutt Barrett

Randy Spear

Thomas Samford, chairman
Mike Benson

Bob Pettey

Library Committee;

Law Day Committee:

Social Committee;

Organization Committee;

A series of programs has been set up, beginning with
Circuit Judges G.H. Wright, Jr., and James T. Gullage speak-
ing in March on the state of the judiciary in Lee County. In
April, District Attorney Ronald L. Myers gave an overview of
his office and spoke on recent developments in criminal law
and trends for the future.

For Law Day, Dean Charles W. Gamble of the University of
Alabama School of Law met with University of Alabama
graduates at a luncheon prior to conducting an afternoon
seminar on evidence at the new Lee County Justice Center.
Fifty members of the Lee County Bar Association attended
the seminar and received CLE credit.

In the evening, Jacob and Jane Walker hosted the bar
association members and their spouses at a cocktail buffet at
their home in Opelika.

Huntsville-Madison County Bar Association

May 1 the doors of the Children's Advocacy Center offi-
cially were opened. This center is the result of years of
dedicated effort of Robert E. (Bud) Cramer, Jr., Madison
County's district attorney. The center is the “house” in
which children whohave been sexually or physically abused
will be brought to be interviewed. A detailed discussion of
how this center works is contained in volume 46, number 1,
of the January 1985 edition of The Alabama Lawver in an
article by Mr. Cramer. Through national recognition of this
effort, centers of this kind soon may be established across
the country.

Montgomery County Bar Association

Twenty Montgomery judges and lawyers volunteered
their time toserve as “judges” at a “Jail and Bail"” fundraiser
for the March of Dimes. Thanks to these generous men and
women, the arrestees and the Montgomery County Sheriff's
Department, the project raized approximately $17,000. Many
Montgomery dignitaries were arrested, including Walter

The Alabama Lawyer

“Prisoner” Byars

Byars, the Alabama State Bar president, and Judge H. Mark
Kennedy.

April 24 the monthly luncheon meeting was devoted to the
theme of Law Day, “Liberty and Justice For All,"

The highlight of this meeting was the presentation of the
Liberty Bell Award to Mr. Earl Nix, businessman, commun-
ity server and church leader,

Also at the April luncheon meeting a presentation of a
$1,000 scholarship (sponsored by Union Bank & Trust
Company and MCBA) was made to Scott Gosnell, a senior at
Jefferson Davis High School, for his oratorical essay on “Lib-
erty and Justice For All." The Montgomery County Bar
Association has in the past and continues to emphasize the
education of our youth, and again this year furnished young
lawyers to speak at each public junior high schoal in the
county during Law Week.

The MCBA Annual Barbecue held on June 1 was at La-
goon Park. This year the bar had a tennis and golf tourna-
ment in conjunction with the barbecue.

Talladega County Bar Association

The Talladega County Bar Association recently elected
new officers during its April meeting. These include;

President: B. Greg Wood
Vice President: James M, Sizemore, Jr.
Secretary/Treasurer: Tommy R. Dobson

In addition to the election of officers, the bar association
discussed the support of pending legislation which will es-
tablish an additional circuit court judgeship for the 29th
judicial circuit. O
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cAbout Members,
cAmong Firms

About Members

Margaret McRae Edwards of
Birmingham was selected by the
American Bar Association to attend
the first national Conference on Legal
Awareness of Older Americans held
in Washington, DC, May 2829

Edwards currently is serving on
the Alabama State Bar's committee
on the elderly. Edwards is a cum
laude graduate of both Agnes Scott
College and Cumberland Law School.

An article by Birmingham attorney
Henry T. Henzel will be reprinted
in the Alabama Appellate Handbook.
“Complying with Rule 39(k), A.R.A.P.
(How to Succeed on ‘Cert’)" also ap-
peared in the September 1984 issue of
The Alabama Lawyer.

Marilyn S. Kavanaugh, attorney
at law, formerly an attorney with the
National Aeronautics and Space Ad-
ministration, is pleased to announce
the opening of her office at 1506
MeCullough Avenue Northeast,
Huntsville, Alabama 35801. Phone
539-6029.

Joseph W. Hudson, attorney,
has relocated his office to the Blanton
Building, 1810 3rd Avenue, P.O. Box
3172, Jasper, Alabama 35502-3172.

Montgomery attorney Vanzetta
Penn Durant presented a workshop
on “Evidentiary Defenses in Pater-
nity Cases” at the American Bar As-
sociation's National Conference on
Child Support Practice April 12-13.
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Durant is a member of the Advisory
Council to the ABA's Child Support
Project and is chairman-elect of the
Alabama State Bar's family law
section.

Allen C. Jones is pleased to an-
nounce the relocation of his office to
202 West Walnut Street, Troy, Ala-
bama 36081.

Richard K. Mauk, an associate
with Gordon, Silberman, Loeb,
Cleveland & Gordon, has been ap-
pointed general counsel to the Young
Democrats of America. Mauk is a
former president of the Alabama
Young Democrats and of the Jeffer-
son County Chapter, and is a gradu-
ate of Cumberland School of Law,
Samford University.

Colonel H. Jere Armstrong re-
tired from the United States Army's
Judge Advocate General's Corps Sep-
tember 1, 1984, after 20 years of ac-
tive duty, He was awarded the Legion
of Merit in ceremonies at the Pen-
tagon upon the occasion of his re-
tirement. His last assignment in the
Army was as executive officer of the
Army’s Civil Litigation Division in
Washington.

Now living in Annandale, Virginia,
and a member of the Alabama, Dis-
trict of Columbia and Virginia bars,
Armstrong was appointed in August
1984 as counsel to the chief immigra-
tion judge in Falls Church, Virginia.

Irene Grubbs is pleased to an-
nounce the establishment of her Re-
search & Writing Service at 6637
Remington Drive, Helena, Alabama
35080. Phone 988-8521.

Sarah Kathryn Farnell announ-
ces the relocation of her legal re-
search practice to 112 Moore Build-
ing, Montgomery, Alabama 36101,
phone 284-4958. She also will be affil-
1ated with Jones Law School in
Montgomery,

Among Firms

The law firm of Martinson &
Beason announces the association of
Amy A. Slayden for the practice of
law. Offices are located at 115 North
Side Square, Huntsville, Alabama
35801. Phone 533-1666.

The law firm of Thomas, Talia-
ferro, Forman, Burr & Murray,
1600 Bank for Savings Building,
Birmingham, Alabama 35203, is
pleaged to announce George M.
Taylor, I11, has become a partner in
the firm.

Jennings, Carter & Thompson
is pleased to announce the relocation
of their offices to Suite 1150, Bank
for Savings Building, Birmingham,
Alabama 35203, and that Robert J.
Veal has become a member of the
firm which will practice under the
name of Jennings, Carter,
Thompson & Veal. Phone
324-1524,
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The law firm of Hubbard, Wal-
drop, Reynolds, Davis & Mecll-
wain is pleased to announce H. Ed-
ward Persons has become asso-
ciated with the firm. Offices are lo-
cated at 808 Lurleen Wallace
Boulevard, North, Tuscaloosa, Ala-
bama 35403, Phone 345-6789.

The law firm of O'Bannon &
O’Bannon is pleased (o announce
the relocation of its offices 1o 402
South Pine Street, P.O, Box 1428,
Florence, Alabama 35631. Phone
7676731,

J. Doyle Fuller takes pleasure in
announcing Candy Yarbray En-
glebert has become associated with
him in the practice of law and also
takes pleasure in announcing the re-
location of his offices to 22 Scott
Street, P.O. Box 62, Montgomery,
Alabama 36101,

The law firm of Brown, Hud-
gens, Richardson, P.C., is pleased
to announce Edward L. Lasseter,
Jr., and Vincent A. Noletto, Jr.,
have become members of the firm,
and C. Paul Cavender and J.
Langford Floyd have become asso-
ciated with the firm. Offices are lo-
cated at 1495 University Boulevard,
Mobile, Alabama 36609. Phone
344-7744.

McFadden, Riley & Parker
takes pleasure in announcing Beth
McFadden Rouse has become a
member of the firm and Douglas L.
Anderson has become associated
with the firm. Offices are located at
718 Downtowner Boulevard, Mobile,
Alabama 36609. Phone 342-9172.

The law firm of John C. Coggin,
I11, P.A., takes pleasure in announc-
ing Timothy J. Tracy has become
an associate of the firm. The offices
are located at 500 Bank for Savings
Building, Birmingham, Alabama
35203, Phone 328-2200.
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Wininger and Lee, P.A., is
proud to announce David L. Manz
is now associated with the firm for
the general practice of law. Offices
are located at 517 North 21st Street,
Birmingham, Alabama 35203. Phone
322-3663.

Buntin & Cobb, P.A., announces
the removal of its offices to 206 North
Lena Street in Dothan, Alabama.
FPhone 794-8526.

The law firm of Hardin & Hollis,
P.0. Box 11328, Birmingham, Ala-
bama 35202, is pleased to announce
the association of Stuart F. Vargo.

Thomas M. Goggans, Horace
N. Lynn and C. Michael Mclnnish
are pleased to announce the forma-
tion of their firm for the general prac-
tice of law under the name of Gog-
gans, Lynn & Meclnnish. Offices
are located at 770 South McDonough
Street, Montgomery, Alabama 36104,
Phone 263-0003,

——_—

The law firm of Cabaniss, John-
ston, Gardner, Dumas & ('Neal
is pleased to announce Paul D. My-
rick has become associated with the
firm in its Mobile office. Offices are
located at 2210 First National Bank
Building, Mobile, Alabama 36602,
Phone 433-6961.

The law firm of Donovan & Hoff-
man, P.C., takes pleasure in an-
nouncing Samuel R. McCord has
become a member of the firm, and
the firm name has been changed to
Donovan, McCord & Hoffman,
P.C. Offices are located at Suite 100,
1608 13th Avenue South, Bir-
mingham, Alabama 35205, Phone
033-2800.

—

The law firm of North, Haskell,
Slaughter, Young & Lewis, P.A.,
takes pleasure in announcing Jona-
than H. Waller has rejoined the
firm and James L. Richey and C.
Drew Demaray have become asso-
ciated with the firm. The firm's
name has been changed to Haskell,

Slaughter, Young & Lewis, P.A,,
with offices located at 800 First Na-
tional-Southern Natural Building,
Birmingham, Alabama 35203. Phone
251-1000,

Robert M. Harper and Robert
T. Meadows, 111, of the firm of
Harper & Meadows, Auburn, Ala-
bama, are pleased to announce Will
0. Walton, III, formerly of the
Montgomery County District Attor
ney's Office, has become associated
with them effective May 15. The firm
maintains its offices at 233 East
Magnolia Avenue in Auburn.

Jim L. Wilson, P.C., and George
C. Day, Jr., are pleased to announce
the formation of a partnership for the
general practice of law under the
firm name of Wilson & Day, with
offices at The Courtyard off Ninth,
924 Third Avenue, Gadsden, Ala-
bama 35901. Phone 546-6334.
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The Alabama State Bar 1985

Registration Information

By now, you already have received
materials for registering for the 1985
Annual Meeting of the Alabama State
Bar. This year's meeting will be held
in Huntsville, with the Huntsville Hil-
ton as the headquarters hotel and
the convention activities being held
in the Yon Braun Civic Center.

Mot only will you save money by
pre-registering, but time, also. Your
tickets for the social and luncheon
functions you choose to attend will
be in a packet ready for you to pick
up upon arrival in Huntsuille, This
will help us better plan for vour con-
vention. Cancellations with a full re-
fund may be made through July 22,
1985,

Those unable to pre-register will
find a booth set up on Wednesday
afternoon and through the remainder
of the convention in the Yon Braun
Civic Center to register, to purchase
tickets for special ticketed functions
and for general information purposes.

Fun Run

The return to Huntsville will see
the return of the state bar Fun Run,
This vear's Fun Run will be held Sat-
urday morning, July 27. There will be
anominal registration fee for the Fun
Run, and T-shirts will be available for
all participants who register in ad-
vance and finish the race.

Breakfasts

A breakfast for the general mem-
bership will be held Saturday morn-
ing after the Fun Run. Other break-
fasts, which will be held Friday morn-
ing, include: 1985.86 Committee
Breakfast, Farrah Order of Juris-
prudence Breakfast and Cumber-
land Law Review Breakiast.
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Hotel Reservations

The convention headquarters in
Huntswille will be the newly remod-
eled Huntsville Hilton. Y ou will have
an opportunity to make your hotel
reservations through the state bar at
the time you register for the annual
meeting. The state bar again will
handle the hotel reservations, and
under our agreement with the Hil-
ton, they will not accept reservations
directly from the members.

In recent years, we have had diffi-
culties with large blocks of rooms
being reserved in the name of one
person or law firm and then not be-
ing utilized, with members who de-
sired rooms in the hotel turned away.

Membership Reception

Asis customary, the University of

Alabama School of Law and Cum-
berland School of Law will host
alumni luncheons on Friday.

General Business Meeting

The Saturday morming general
business meeting will be held during
the grand convecation. At the busi-
ness meeting, Walter R, Byars will
pass the gawvel to his successor,
James L, North of Birmingham, who
will assume the presidency of the
state bar for the 1985-86 administra-
tive year.

Also, the bar will elect its president-
elect to succeed Mr. North at the
conclusion of his term of office.

At press time, the final commit-
ment of the grand convocation speak-
er had not been confirmed; how-
ever, a nationally known figure has
been invited to address the lawyers
of Alabama on Saturday morning.

The popularity of Huntsville's Space
and Rocket Center as the site of the
1982 Membership Reception has
prompted a return to the center for
this year's membership reception
Thursday evening, July 25,

Mot only is the Space and Rocket
Center Museum an interesting place
to tour, but the museum and the
hands-on exhibit, as well as the
space "playground” outside the mu-
seum, will make for a most enjoyable
evening among the stars. An added
feature at this vear's membership
reception will be an opportunity to
view the new movie in the museum'’s
outstanding space theatre. The re-
ception will be held between the
hours of 7:30 and 10 p.m. Shuttle
buses between the Hilton and the
Space and Rocket Center will be
available.

As always, thisis a ticketed event,
and to assist in our planning and in-
sure adequate food and beverages,
we ask that you pre-register and have
your tickets picked up at the regis-
tration desk prior to the reception.



Annual Convention — Huntsville!

Continuing Legal Education
and Section Meetings

CLE, inthe form of an all-day semi-
nar on Thursday and section meet-
ings on Friday, will provide up to
nine CLE credits, depending on the
section meetings chosen, Addition-
ally, the supreme court has man-
dated that 2.0 CLE credits be awarded
for attendance of Saturday’s busi-
ness meeting.

“Update '85," presented Thurs-
day, July 25 by the Young Lawyers'
Section, will provide 6.0 credits and
focus on recent developments in the
law. Workers' compensation {includ-
ing co-emplovee legislation); attorney-
client privilege and the work product
doctrine; commercial and contract
law; estate planning; criminal law;
and domestic relations are the
planned topics.

Section meeting topics include:
attorneys’ fees in bankruptcy and
commercial cases; attorneys’ fees in
divorces; basics of representation of
oil, gas and mineral lessors; recent
developments in practice and proce-
dure; proposed changes in laws affect-
ing real estate practice; and recent
developments in Alabama tax laws.

(General Assembly —
Thursday

The 1985 Annual Meeting of the
Alabama State Bar begins this year
Thursday morning, July 25 with a
seminar entitled “Update "85," cov-
ering recent developments in the
law. Those who regularly attend the
annual meeting will want to note this
event at which substantial CLE credit
will be given. An outstanding pro-
gram has been planned with numer-
ous areas of interest for every mem-
ber of the bar.

Dessert Party and Dance

Thesuccess and the popularity (it was
a sold-out event) of last year's des-
sert party will be repeated this year
in Huntsville. The dessert party will
be held at the Yon Braun Civic Cen-
ter Exhibition Hall and feature a wide
variety of desserts, as well as a “rmake
your own sundae” ice cream bar.

Beo Thorpe and His Orchestra have
been engaged to play for your danc-

Bench and Bar Luncheon

The Bench and Bar Luncheon will
be held Thursday and will feature as
guest speaker Leonard Passmore of
Austin, Texas. Mr. Passmore is a
former assistant attorney general of
the state of Texas and retired gen-
eral counsel of the Texas Bankers
Association. Prior to the Bench and
Bar Luncheon there will be a Bloody
Mary party in the pre-luncheon meet-
ing area at the Huntsville Hilton.

ing pleasure that evening. This or-
chestrais billed as “a band that hasa
generation of Americans dancing
again.” Bo Thorpe, a native North
Carolinian, and his orchestra have
ushered in the return of the big band
era; not only will you have an oppor-
tunity to dance to a wide range of
music, but his orchestra features out-
standing vocalists for your listening
entertainment, too. The Bo Thorpe
Orchestra has plaved each vear on
the anniversary of President Rea-
gan's inauguration when he hosts an
inaugural anniversary ball at the White
House. The orchestra also plaved at
the inaugural balls of both inaugura-
tions of President Reagan. Dinner
will be on yvour ewn, but yvou will have
an opportunity to end the evening on
a high note of after-dinner drinks,
desserts and fine music for your
dancing pleasure.

General Assembly —
Friday

Friday morming’s general assembly
will be a professional showcase, high-
lighting the work of two of the bar's
committees and task forces.

Stafford F. McMamee, Jr., of the
Mashille firm of Bass, Berry and Sims,
and the committee on Lawyer Alcohol
and Dirug Abuse will present an infor-
mative program on the problems fac-
ina lawyers, judges and their families,

Patrick Emmanuel, president of
The Florida Bar, will brief bar mem-
bers on the IOLTA (Interest on
Lawyers' Trust Accounts) program
in Florida. The Alabama State Bar is
considering developing such a pro-
gram; the funds would be used for
charitable and educational purposes.

Both programs will contribute
greatly to your professional devel-
opment and will be of interest to
spouses and guests.



Office romances and industrial sex
frequently lead to practical and legal
problems in the workplace. Although
workplace romances are commonplace,
practical problems related to these
haisons include reduced productivity,
slower decision-making, poor quality,
accusations of favoritism and open
hostility. Moreover, an employer may
be faced with litigation because a con-
sensual affair of the heart between a
supervisor and a subordinate turns
sour, because a supervisor uses his or
her position of authority over a subor-
dinate to coerce sexual favors or be-
cause of the actions of emplovees or
even nonemployees.

If an employer's organizational cli-
mate cannot tolerate even consensual
romantic entanglements, management
must establish and consistently en-
force a policy against these affairs. In
many companies, a policy that no ro-
mantic involvement interfere with
work 1s more realistic. Lawyers should
advise management it has the right to
expect and require that personal rela-
tionships not interfere with per-
formance,

More important, however, is what
an employer does to prevent workplace
sexual activities tinged with actual or
potential coercion. An employer is en-
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titled to forbid its supervisors from en-
gaging in sexual relationships with
subordinates and to require its super-
visors Lo ensure the work areas over
which they have authority are free
from sexual harassment by employees
and nonemployees. For the reasons
discussed hereafter, all emplovers
should be advised to implement, main-
tain and strictly enforce a company
policy against sexual harassment.

An analysis of the Equal Employ-
ment Opportunity Commission’s
Guidelines On Discrimination Because
(f Sex and the judicial decisions inter-
preting these puidelines are a good
starting point for the lawyer who must
advise a client interested in dealing ef-
fectively with the subject of sexual
harassment.

Although sexual harassment was
judicially recognized first in 1976, the
courts were reluctant initially to treal
sexual harassment as a violation of Ti-
tle VII, even though several studies
showed a high incidence of workplace
conduct which working women viewed
as harassing. Until the guidelines ap:
peared, various district courts dis-
missed Title VII claims on the grounds
sexual harassment did not constitute
sex discrimination. The most common
theory was that acts of sexual ha-

Advising Your Corporate
Client on Avoiding
Charges of Sexual
Harassment

rassment were personal in nature and
not solely gender-based since males as
well as females could be harassed.
More recent court decisions have rec-
ognized an allegation of sex harass-
ment states a valid elaim under Title
VIL. Henson v. Cily of Dundee, 682 F.2d
897, 29 FEP Cases 787 (11th Cir. 1982)

What Type Conduct Constitutes
Sexual Harassment?
The EEOC Guidelines provide as
follows:

Harassment on the basis of sex is a
violation of Sec. 703 of Title VII. Un-
welcome sexual advances, requests
for sexual favors, and other verbal or
physical conduet of a sexual nature
constitute sexual harassment when
(1) submission to such conduct is
made either explicitly or implhcitly a
term or condition of an individual's
employment, (2) submission to or re-
jection of such conduct by an indi-
vidual 15 used as the basis for em-
ployment decisions affecting such
individual, or (3) such conduct has
the purpose or effect of unreasonably
interfering with an individual’s work
performance or creating an intimi-
dating, hostile, or offensive working
environment,

Under the guidelines, there are two
types of sexual harassment — “Force”
and "Annoyance.” Force is best de-
scribed as quid pro quo harassment —
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a supervisor using his or her position
to coerce sexual favors. Quid pro quo
sexual harassment forces an employee
to choose between yielding to a work-
place superior's sexual demands or
suffering such adverse consequences
as loss of employment benefits, demo-
tion or discharge. Annoyance or an of-
fensive working environment situation
occurs when unwelcome sexually or-
iented conduct interferes with an em-
ployee's working conditions. Both types
of sexual harassment are analyzed
under the disparate treatment theory.
See, e.g., Henson v, City of Dundee, su-
pra(citing McDonnell Douglas v. Green,
411 U.S. 792, 5 FEP Cases 965 [1973]
and Texas Dep't of Community Affairs
v. Burdine, 450 U.5, 248, 25 FEP Cases
113 (1981)).

The guidelines contain such broad
and highly subjective terms that they
reach virtually any personal encounter
one party deems “unwelcome,” “hos-
tile” or “offensive.” Sexual harassment
can be as violent as rape or as subtleas
innuendo. An unwelcome sexual ad-
vance may be patting, fondling or ca-
ressing, A request for sexual favors
needs no further definition. Other ver-
bal or physical conduct of a sexual na-
ture may include foul language, dirty
jokes, suggestive slogans on apparel,
pinups, leering and indecent exposure.
It should be noted, however, sexual ha-
rassment, like beauty, often is in the
eye of the beholder. What one person
considers a joke may seriously offend
another. Indeed, what may be consid-
ered funny at the first part of the week
may serve as the basis for a sex ha-
rassment charge at week's end.

The classic example of quid proquo
sex harassment is the starlet who
must submit to the movie producer to
obtain a job as an actress. Sexual ha-
rassment also can occur where a job
interviewer, by means of a suggestive
glance or gesture, implies a job is
available in return for sexual favors.
Once an employee is hired, if the grant-
ing or refusal to grant sexual favors is
used as a basis for employment deci-
sions, then the decision is based on sex
and is by definition sexual harass-
ment. A common example is that of
employees being denied promotion
while others “sleep their way to the
top.”
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Under the guidelines, however, any
conduct of a sexual nature interfering
with employee job performance and
creating a hostile working environment
can be sex harassment. Although the
offensive working environment theory
was rejected at first by the courts be-
cause of their unwillingness to find a
claim actionable unless the granting of
sexual favors was made a condition of
employment, the theory received judi-
cial acceptance in Bundy v. Jackson,
641 Fed. 934 (D.C. Cir. 1981). There,
the court allowed the plaintiff to sue
for an injunction even though the ha-
rassment had not caused the employee
to lose tangible job benefits. The plain-
tiff's supervisors requested sexual fa-
vors, but the plaintiff was not dis-
charged for refusing their advances
and did not quit in response to their
requests. The plaintiff complained of
her supervisors' actions to her super-
visors' superior, whose only response
was, “Any man in his right mind
would want to rape you." The court
expressed concern that:

[Ulnless we extend [prior cases']
holdingls], an employer could sexu-
ally harass a female employee with
impunity by carefully stopping short
of firing the employee or taking any
other tangible actions against her in
response to her resistance, thereby
creating the impression . . . that the
employer did not take the ritual of
harassment and resistance seriously.

[Tt may even be pointless to require
the employee to prove that she “res-
isted"” the harassment at all. So long
as the employer never literally forces
sexual relations on the employee,
“resistance” may be a meaningless
alternative for her, If the employer
demands no response to his verbal or
physical gestures other than good-
natured tolerance, the woman has no
means of communicating her rejec-
tion. She neither accepts nor rejects
the advances; she simply endures
them. She might be able to contrive
proof of rejection by objecting to the
employer's advances in some very
visible and dramatic way, but she
would do so only at the risk of mak-
ing her life on the job even more mis-
erable. . . . It hardly helps that the
remote prospect of legal relief under
| present law] remains available if she
objects so powerfully that she pro-
vokes the employer into firing her.
The employer can thus implicitly
and effectively make the employee's
endurance of sexual intimidation a

“condition” of her employment. The
worman then faces a "cruel trilemma.”
She can endure the harassment. She
can attempt to oppose it, with litile
hope of success, either legal or prac-
tical, but with every prospect of mak-
ing the jobeven less tolerable for her.
Or she can leave her job, with Little
hope of legal relief and the likely
prospect of another job where she
will face harassment anew.

The "“cruel trilemma" discussed in
Bundy — in which a victim must
choose among acquiescence to harass-
ment, opposition to it or resignation
from her job — recently has been taken
a step further in Vinson v. Taylor, 36
FEP Cases 1423 (D.C. Cir. 1985). In
Vinson, the court considered a fourth
option — to yield and thereby lose all
hope of legal redress for being put into
the intolerable position in the first
place if the court were to hold that a
plaintiff's capitulation to on-the-job
sexual advances worked a forfeiture of
her opportunity for redress. In consid-
ering this “quadrilemma,” the D.C.
Circuit Court held that “[a] victim's
‘voluntary' submission to unlawful
[sexual harassment| can have no bear-
ing on the pertinent inquiry: whether
. . . toleration of sexual harassment
[was made] a condition of . . . employ-
ment.”

Although the foregoing discussion
demonstrates the breadth of the guide-
lines' reach, there are some limitations
under the guidelines. Sexual harass-
ment must be “unwelcomed” in the
sense the aggrieved employee did not
solicit or incite it and regarded the
conduct as undesirable and offensive,
The conduct also must affect a “"term
or condition of employment” or be a
“basis" for employment decisions. Con-
duct which does not affect employ-
ment is outside the definition of sexual
harassment.

Moreover, courts recognize not all
conduct which has sexual overtones is
sexual harassment. Often, the deci-
sion of what is sex harassment is made
on the totality of circumstances, which
includes assessing the frequency and
seriousness of the conduct. A cause of
action does not arise from an isolated
incident or mere flirtation,” Rather,
courts look at such factors as: (1) the
extent to which the conduct affected
the employee's terms and conditions of
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employment; (2) whether the conduct
was repeated or isolated; (3} whether
the conduct was intended or perceived
seripusly orin jest; and (4) the degree to
which the conduct is contrary to com-
munity standards.” For example, in
Walter v. KFGO Radio, 518 F. Supp.
1309 (D.N.D. 1981}, the court found no
sexual harassment even if the plain-
tiff's allegations were true that her su-
perior made one inebriated attempt to
engage in sexual relations with her,
touched her in the breast area and pat-
ted her bottom. The court based its
decision on the fact the incidents oc-
curred over a long period of time, and
the plaintiff admitted there was no in-
terference with her work and that she
was not intimidated by her supervi-
sor's conduct.

Notwithstanding the decisions that
have found conduct not to constitute
sex harassment, the broadness of the
guidelines puts an emplover at consid-
erable risk that conduct which an em-
ployee claims was “intimidating, hos-
tile or offensive” is sex harassment
and will serve as a basis for a legal
claim against the employer. In advis-
ing an employer in this area, lawyers
must approach the problem in a prac-
tical fashion. No act of congress ever
will eliminate from the workplace the
topic of sex, off-color jokes or sexual
overtures, It is implicit in the 10th
Commandment that these problems
have been with us for a long time and
are not likely soon to be eradicated.
However, where common sense shows
that employees are likely to view con-
duct as being "unwelcomed" and "of-
fensive” or where an employee com-
plains of the conduct, the employer
must be advised to take prompt action
sufficient to stop the offending conduct.

For Whose Conduct May an
Employver be Liable?

Supervisors

The EEOC’s Guidelines impose strict
liability on emplovers for supervisors
who engage in sexual harassment
whether the sexual harassment 1s quid
pro quo harassment or sexual annoy-
ance:

Applying general Title VII princi-
ples, an employer, employment
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agency, joint apprenticeship commit-
tee or labor organization . . . is re-
sponsible for its acts and those of its
agents and supervisory emplovees
with respect to sexual harassment
regardless of whether the specific
acts complained of were authorized
or even forbidden by the emplover
and regardless of whether the em-
plover knew or should have known of
their occurrence. The Commission
will examine the circumstances of
the particular employment relation-
shipand the job functions performed
by the individual in determining
whether an individual acts in either
A SUPErvISOry or agency capacity,

The courts generally agree with the
EEOC in the area of quid pro quo sex-
ual harassment and impose strict lia-
hility for supervisors who engage in
sexual coercion. Miller v. Bank of

America, 600F.2d 211 (9th Cir. 1979)1s
illustrative. There, a woman was fired
because she would not submit to her
supervisor's demands for sexual fa-
vors. The court stated:

There is nothing in | Title V1] which
even hints at a congressional inten-
tion that the employer is not to be
liable if one of its employees, acting
in the course of his employment,
commits the tort. Such a rule would
create an enormous loophole in the
statutes. . . . The usual role, that an
employer is liable for the torts of its
emplovees, acting in the course of
their employment, seems to us to be
just as appropriate here as in other
cases, at least where, as here, the
actor is the supervisor of the wronged
employee.
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We conclude that respondeal superior
does not apply here, where the action
complained of was that of a supervi-
sor, authorized to hire, fire, disci-
pline or promote, or at least to partic-
ipate in or recommend such actions,
even though what the supervisor is
said 1o have done violates company
palicy.

Miller and subsequent cases rely on
the fact that the supervisor had power
to adversely affect the employee's job.
As a consequence, under the present
status of the law, if a supervisor uses
his or her power to adversely affect an
emplovee's job in retaliation against
the employee for spurning a request
for sexual favors, the courts will hold
the employer liable for the acts of the
supervisor regardless of the employ-
er's knowledge of the supervisor's
actions.

Although the guidelines impose strict
liability on an employer for offensive
work environment situations, courts
frequently have refused to find Labil-
ity unless the employer knew or should
have known of the situation and failed
to take remedial action. Nevertheless,
language in Bundy v. Jackson and in
Vinson v. Tavlor indicates some courts
may follow the guidelines and impose
strict liability on employers where there
has been nosexual harassment bevond
sexual annoyance by supervisors, In
any event, it is clear courts impose lia-
bility on employers for the acts of su-
pervisors which create an offensive
working environment if the employver
had notice of the sexual harassment
and did nothing to rectify the situa-
tion. For example, in Brown v. Cily of
Cuthrie, 22 FEP Cases 1627 (W.D.
Okla. 1980), the court held the police
department liable for the sexual ha-
rassment of a female employee by a
police lieutenant (lewd suggestions,
remarks and gestures) where the
plaintiff reported the lieutenant’s ac-
tions to the chief of police, but he took
no action to correct the situation.

In summary, lawyers should advise
their clients they may be held strictly
liable for sexual harassment by super-
visors. Strict liability almost certainly
will be imposed if an emplovee suffers
adverse employment consequences at
the hands of a rejected supervisor. If
the employer knew or should have
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known of the sexual annoyance by a
supervisor, liability also is likely to be
imposed, and if courts follow the EEOC
Guidelines, liability will be imposed
absent actual or constructive knowl-
edge.
In view of the high standard to
which employers are held for the con-
duct of supervisors, attorneys should
advise their corporate clients that su-
pervisors should be chosen carefully,
trained thoroughly and any hint of su-
pervisory sexual harassment promptly
investigated.

Co-Employees

In the case of co-employees, both the
courts and the EEOC agree the em-
ployer must have actual or construc-
tive notice of harassment by a nonsu-
pervisory employee before the employer
will be held responsible for the nonsu-
pervisory employee’s misconduct:

With respect to conduct between fel-
low emplovees, an employer is re
sponsible for acts of sexual harass-
ment in the workplace where the
employer (or its agents or supervi-
sory employees) knows or should
have known of the conduct, unless it
can show that it took immediate and
appropriate corrective action.

In Continental Can Co. v. Minnesola,
297 N.W.2d 241, 22 FEP Cases 1808
(Minn, Sup. Ct. 1980}, the plaintiff was
subjected to sexually derogatory state-
ments, verbal sexual advances and of-
fensive touching of a sexual nature.
The plaintiff reported the conduct to
her supervisor, but the supervisor took
no action until after there was a vio-
lent confrontation. The court held the
employer liable, finding that the em-
ployer's responses were not timely.

In Kyriazi v. Western Elec. Co., 476
F. Supp. 335, 26 FEP Cases 413 (D.NJ.
1979), Western Electric Company was
found guilty of discriminating against
Kyriazi because her co-workers sexu-
ally harassed her, and two of her su-
pervisors knew of the co-workers’ con-
duct but failed to stop it. The court
described the conduct as follows: The
co-employees “shot rubberbands at her.
They engaged in boisterous specula-
tions about her virginity. They circu-
lated an obscene cartoon depiction of
her."” The court awarded Kyriazi, an

engineer, $100,000 in back pay and di-
rected that she be reinstated. The
court also required each of Kyriazi's
fellow workers who had harassed her
to pay Kyriazi $1,500 each and prohi-
bited the company from contributing
to the $1,500 payment.

In discussing the issue of sexual ha-
rassment with clients, lawyers should
emphasize the possibility of liability
for harassment by rank and file em-
ployees and should stress the employ-
er's duty to eliminate workplace sex-
ual misconduct by employees. When
training supervisory personnel, law-
vers should underscore the potential
for personal liability of supervisors
who acquiesce in sexual harassment
by employees.

Nonemplovees

Many emplovers are surprised when
their counsel informs them they may
be liable for sex harassment by a non-
employee. The guidelines provide:

An emplover may also be responsible
for the acts of nonemployees, with
respect to sex harassment of em-
ployees in the workplace, where the
employer (or its agents or supervi-
sory employees) knows or should
have known of the conduct and fails
to take immediate and appropriate
corrective action. In reviewing these
cases the Commission will consider
the extent of the employer's control
and any other legal responsibility
which the employer may have with
respect to the conduct of such
nonemployees.

Courts have agreed with the EEOC
Guidelines. In EEOC v. Sage Really
Corp., 507 F. Supp. 599, 24 FEP Cases
1521 (S.D.N.Y. 1981), a female lobby
attendant in a Manhattan office build-
ing claimed that her employer had vio-
lated Title VII by forcing her to wear
what the employer called its “Bicen-
tennial uniform™ while performing her
duties as a lobby attendant. The uni-
form, which the court found to be
“short, revealing and sexually provoc-
ative," solicited unwelcomed sexual
comments and gestures from passershy.
After wearing the uniform for two
days, the plaintiff refused to wear it
further. The employer gave the plain-
tiff a choice of wearing the uniform or
being terminated. Instead, the plaintiff
quit. The court held that the employer
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knew of the sexual harassment and did
nothing to prevent it, and thus made
the plaintiff “remain, as a condition of
her employment, in a position where
she would be subjected to sexual ha-
rassment on the job,”

It takes little effort to imagine situa-
tions giving rise to employer liability
for the sexual harassment of emplovees
by nonemployees. Such nonemployvees
as vendors, consultants or contractors
whom the employer permits to enter
its workplace can be sexual harassers
for whom the employer will be liable.
Further, if waiters or waitresses in a
restaurant are subjected to sexual ha-
rassment by patrons, the employer,
under the guidelines, would have a
duty to stop it. A salesperson who
must call on a customer of the opposite
sex and who may be subjected to sex-
ual demands in return for orders,
would be a victim of sexual harass-
ment and the emplover could be liable
for that sex harassment if the em-
ployer knew of it or should have known
of it and did nothing about it.

“Reverse” Harassment

If a female obtains promotions by
granting sexual favors, do those whom
she passes by have a claim for sex dis-
crimination? The EEQC Guidelines
answer this guestion affirmatively:

Other related practices: Where em-
ployment opportunities or benefits
are granted because of an individu
al's submission to the employer's re-
quests for sexual favors, the em-
plover may be held liable for unlaw-
ful sex discrimination against other
persons who were gualified for but
denied that employment oppartunity
or benefit.

Thecourts agree. In Toscano v, Ninmo,
570 F. Supp. 1197, 32 FEP Cases 1401
(D. Del. 1983), the court found in favor
of a female employee who was not
awarded a promotion because the pro-
motion was given instead to a co
worker who was willing to grant sex-
ual favors to the supervisor having
power to promaote.

Lawyers must advise their corpo
rateclients that an apparently consen-
sual sexual affair between a supervi-
sor and a subordinate may result in
legal problems. Evenif the subordinate
never raises the issue of sexual ha-
rassment, co-workers may.
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Prevention

The EEOC Guidelines provide as
follows with respect to prevention:

Prevention is the best tool for the
elimination of sexual harassment.
An employer should take all steps
necessary to prevent sexual harass-
ment from occurring, such as affir-
matively raising the subject, express-
ing strong disapproval, developing
appropriate sanctions, informing em-
ployees of their right to raise and
how to raise the 1ssue of harassment
under Title VII, and developing me-
thods to sensitize all concerned.

The guidelines do not imply, much
less guarantee, the adoption of affir-
mative steps will immunize an em-
plover from liability. Rather, an em-
ployer who knew or should have known
about ongoing instances of sexual ha-
rassment can escape liability only by
proving it took effective action to cor-
rect the situation. Thus, an employer
can minimize exposure to liability by
instituting a formal policy against sex
harassment, providing a grievance
mechanism and taking prompt disci-
plinary action against offenders,

If a complaint of sex harassment is
made, both parties should be inter-
viewed and appropriate action taken
— that is, prompt remedial action rea-
sonably calculated to end the harass-
ment. Investigation may be difficult
because charges of sex harassment by
one employee seldom will be admitted
by another. Further, improper requests
for sexual favors are not likely to occur
in a group, s0 witnesses will not he
available often to corroborate either
party's contentions.

Because of the difficulty of deter-
mining the truth, lawyers may have to
advise innovative procedural solutions
to sexual harasement problems. These
solutions may include transfers, close
management supervision after sexual
harassment complaints are filed or
counseling rather than immediately
resorting to disciplinary procedures,
However, where the facts support a
claim of sex harassment, management
should not hesitate to use disciplinary
procedures to effect an appropriate
remedy up to and including discharge.

Damage awards for sexual harass-
ment have been staggering in the past
and will continue to be. In Clark v.

World Airways, Ine., 24 FEP Cases 305
(D.D.C. 1980), the plaintiff resigned
because of off-color remarks, offensive
touching and propositions by the com-
pany president. The court found no
Title VII violations, but did affirm the
jury's verdict of $52,500 against the
employer, World Airways, for sexual
assault,

These cases also often receive head-
line media coverage. Just the filing of a
sexual harassment case can be devas-
tating to the employer's public rela-
tions and equally devastating to the
reputation of the individual who is ac-
cused of harassment.

If the potential monetary liability
and adverse publicity involved in sex-
ual harassment suits are not sufficient
to prod lawyers into advising their
clients about the potential dangers of
sexual harassment claims, the fact
that sex harassment can be a major
cause of unionization among women
may do so. One union organizer has
stated sexual harassment is “the sin-
gle thing in the workplace which radi-
calizes women more than pay.”

Since the definition of sexual ha-
rassment is determined initially by the

Fred W, Suggs, Jr., isa 1975 graduale of
the University of Alabama School of
Law and isa partner in the firm of Ogle-
tree, Deakins, Nash, Smoak & Stewar!
of Greenvitle, SC. Suggs is a member of
the Alabama, Florida and South Caro-
fina bars.
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person being harassed, the potential
for abuse is constant. Sexual harass-
ment claims are an obvious way for a
disgruntled employee to retaliate.
Simply put, permitting passes to be
made in the workplace invites a lawsuit.

The potential for expensive litiga:
tion, bad publicity and lowered morale
and productivity due to distractions
caused by sexual harassment gives at-
torneys adequate reason toadvise their
corporate clients to take a hard line on
sexual harassment, Attorneys should
advise their clients to take at least the
following action:

1. Adopt a strong policy against sex
harassment (a lawver should not
recommend exactly the same sex
harassment policy for each client,
but should adapt the policy to the
client's particular needs, taking
into consideration the size and
composition of the workplace and
the general working conditions
le.g.. office vs. factory]);

2. Top management should he
briefed on the cost of sex harass-
ment;

3. The employer should be advised
to require all members of man-
agement to report known inci-
dents of sex harassment to one
central source (e.g., the EEOQ
officer);

4. All supervisors should be trained.
In the training, sex harassment

“Young “Lawyers’
&Cti{)ﬂ (From page 207)

nual affair in the host city of the bar
convention.

In closing, as our former Alabama
State Bar President Bill Hairston of
Birmingham stated so eloquently on
many occasions, ' The greatness of our
association lies in the unselfish manner
in which its membership devotes their
time and energies in carrying out its
activities.” I am acutely aware of the
unselfish manner in which our mem-
bership devoted their time and ener-
gies during my tenure as president of
the Young Lawyers' Section. For this
vou are commended! [ again thank you
for the privilege and honor of being
able to serve you. a

The Alabawa Lawyer

should be defined and the em-
plover's liability for the acts of
supervisors, co-employees, non-
emplovees and reverse harass-
ment should be emphasized;

. Employees should be told of the

company's sex harassment pal-
icy; and

6. The sex harassment policy must

give employees the opportunity
to register complaints of sexual
harassment, ensure that all com-
plaints are investigated and pro-

vide for corrective action when
appropriate,

In conclusion, employers should be
advised that their employees' [reedom
from sex harassment is another “civil
right"” guaranteed by federal law. Em-
ployers have no choice but to protect
this employee right. Attorneys should
advise employers that “fun and games”
on the job are a legally risky proposi-
tion that should be stopped. It is not
only the legal thing todo, it is the nght
thing to do. O

attend, Hhﬂﬂmlﬂfhlmh@;f. .'ﬁ? terest so their names can be added to
thﬂlistﬂfmtﬂ]tla] mm mﬂmmr- e L R TR Rt Ay e e e O L R e P
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Attorneys Admitted to Bar, Spring 1985

Vance Nicholas Abbett ..........coovvivrnn. Opelika, Alabama
OttieClay AKers .. ....covivnmncioicieis Birmingham, Alabana
Florence Charlotte Asnes .........venvninnn. Jackson, Alabama
Susan Leslie Ramsey Barineau ... ....... Birsusgham, Alabawa
David Eugene Belser . .......o..co0eu. .. Mondgomery, Alabama
Joseph Thomas Booth, IV ... ... ... .... Monigomery, Alabama
Ronnie Dean Booth ....... ... ... Birmigham, Alabama
James Robert Brewster ...........000000... Tallahassee, Florida
Jerry Wayne Burchfield ................... Huevtown, Alabama
WilliamJohnColling. . ...........000cunnns Springfield, Vivginia
Patricia Allen Conover. . ...........ooviiun.. Anburn, Alabama
NevaClaire Conway ........vvoneiiinnanns Hayneville, Alabama
Robert James Cox.....oovvvivcnniniens Birmingham, Alabama
Llayd Vernon Crawford . ................. Monigomery, Alabama
JACR DAL . . v fervrssemaiae e Huntspille, Alabama
EarlLadon Dansby . .......cc0veiinrcnsinien Hope Hull, Alabama
Vivian AnnDavig .. ...covviiiciiiviveanss Enlerprise, Alabama
Marilyn Frances Drees .. ............... Bir;iegham, Alabama
Albert Earl EIMoOre .. ....ivvivivmnsrsranss Tuscaloosa, Alabama
Arthur Edward Elsner . .................. Mo;odgossery, Alabama
Donald Earl Fazekag ... ......cvvivvirinris Prativille, Alabama
Helen Currie Foster ........occivivionnn Birmingham, Alabama
Ralph Dewar Gaines, Il .. ............. 000 Talladega, Alabama
Jonathan Woodard Gathings .. .......... Bir;dsghass, Alabang
Mary Anne Gibbons ... ................, Birmingham, Alabama
Blake AlanGreen . ... ......ccivininninas Wetiwmpia, Alabamea
Gregory Oswald Griffin . ... ............. Birmingham, Alabama
Tommie Mae Brown Hardwick ........... Montgomery, Alabama
RobertJoseph Hartis. ... .ovvvennnnnnnnsans Florence, Alabama
Marjorie Cochran Harvison .. .. ....... ... Birmingham, Alabama
Nancy Leonard Holzwanger ... ............ Huntsville, Alabang
HelenAnnHowie . .................c000.. Huntseille, Alabama
George Richardson Irvine, [11 . .......... New Ovleans, Lowisiagna
Jerry Wayne Kennedy ... ... ooonviinnnnnn.. Washington, DC
Doris Lee Kerr, Jr. ... oiiiiiiiiiiininaiinened Viehile, Alabama
Cindy AnnLiebes ......ovvienennnnenn. .. Monlgomery, Alabama
Robert Todd Liming . .. .................... Miltbrook, Alabamea
William Lee Lundy, Jr. . ..., Cedartown, Georgia
David Lawrence Manz . . ................ Birmingham, Alabama
Samuel Andrea Masdon ................... Haleyville, Alabama
James Joseph MeAlpin, Jr. ... ... Swmyrna, Geavgla

Scott Austin Spear (1985) and Mark
Edward Spear (1979) (admittee/
brother) wife)

The Alabama Lawyer

Ronnie Dean Booth (1985) and Pam-
¢la Chandler Booth (1984) (admittee/

Cathy Ann McCloud ....oooviineniirianseeais Reform, Alabana
Karen Alice McLain .................... Birmingham, Alabama
William Robert McMillan ................. Tusealonsa, Alabama
Joseph Jackson Minus, Jr. ... ... ... Mubrle, Alabama
John Lauthlin Moore, IV ................. Maontgomery, Alabama
Stephen Charles Moore ... .............. New Ohrleans, Loutsiana
Charles Edward Morgan . ................. Tuscaloosa, Alabama
Robert Allen Morgan .. ..........00civnnn Tuscaloosa, Alabama
Larry Denson Morris .. ... ....ocnvvinnnnnnn. Alpine, Alabama
Edward Wilkinson Mudd, Jr. ............ Birmingham, Alabama
Joel Hartley Pearson .. .................. Maontgomery, Alabama
Roger William Pierce .. ......cooviiciinrrensnes Houston, Texas
Thomas Dwight Reid, Jr.. . .............00000 ‘Mobile, Alabama
Anne Marguerite Reilly .. .. ............... /| New York, New York
EricBrandi Reuss ..........cccvvivennnnananns Allanta, Georgra
Edward Maurice Rogers, Jr.............. Birmingham, Alabama
Kim Ellen Rosenfield . .................. Birmingham, Alabama
Ralph Eugene Rozell ... ... ooiniin.... Bessemer, Alabamag
Janet Elizabeth Schroeder .. .............. Wetnmpha, Alaban
Richard Lec Seelman .. ..., Mabile, Alabama
Kathy Long Skipper . . ..........00c0000n Birmingham, Alabana
Durward Alexander Smith ... ............... Auburn, Alabama
LarryDeanSmith . ... ...0iveniiiieiriniinass Crlande, Florida
Sydney Albert Smith .. ...............0.. Muontgomery, Alabama
Francis William Speaks, Jr. ................. Clanten, Alabanu
Scott Austin Spear ........0vviviiinain. Birmingham, Alabama
Robert McCollough Spence . . ............ Birmingham, Alabama
Betsy Carole Sterling . ... ooviv e i Dothan, Alabama
Dennis Charles Sweet, I, . .............. Montgomery, Alabama
Nona Bowles Thomason .. .............. Birmingham, Alabama
Alice Laurinda Turner . ................. Birmingham, Alabama
Charles Gregory Twvler . ... ... .00 evnions Tuscaloosa, Alabama
William Daniel Tvler . ....ooovniiininrinnsss Maobile, Alabama
Mark Judson Upton .. ........000viinninnn.. Mabile, Alabamea
Stuart Forbes Vargo . ................... Birmingham, Alabama
Deborah Serna Byrd Walker ................. Petham, Alabama
Salley PlaxcoWalker ... ........ovuneen.. .. Nashuille, Tennessee
Robert Marc Weinberg ........0 000, Tuscaloosa, Alabama
Michael Bryant Wingo .. .. .............. Birmingham, Alabama
Candace Elizabeth Winter .. ................ Opelika, Alabaema

Blake Alan Green (1985) and How-
ard Albert Green (1979) (admittee/
father)
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Cathy Ann McCloud (1985) and  John Lauthlin Moore, IV (1983) and
Thomas Julian Motes (1984) (admit-  Judge John Lauthlin Moore, 111(1942)
tee/fiance) (admittee/ father)

T

i

Ralph Dewar Gaines, I11 (1985); Ralph Dewar Gaines, Jr. (1949); Charles
Pafford Gaines (1981); and Jack Gideon Paden (1949) (admittee/ father/
brother/(ather-in-law)

Spring 1985
Bar Exam Statistics of Interest

Number Sitting for Exam .. ... 184
Number Certified to Supreme
BTG o (|
Certification Rate.............42%
Certification Percentages:
University of Alabama...... 49%

Cumberland ............... .B1% ’ \ 3
Alabama Nonaccredited . o
Law Schools ............. 20%, Francis William Speaks, Jr. (1985);

Francis William Speaks, Sr. (1950);
and John Manning Higgins (1967)
_——— e (admittee/ father/uncle)

Mary Anne Gibbons (1985) and John
Burdetie Bates (1961) (admittee/
brother)

Joseph Thomas Booth, IV {1985) and
Joseph Thomas Booth, ITTH{1954) {(ad-
mittee/ father)

David Eugene Be udge
David Eugene Loe (1926); and Richard
Collins Belser (1952) (admittee/ grand-
father/father)
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Introduction

During 1984 the Alabama State Bar's
Task Force to Evaluate the Lawver Ex-
plosion reported many Alabama attor-
neys believe there has been an explosion
of lawvers, and that supply exceeds de-
mand. It further reported a similar per-
ception in the eyes of the public.

The task force recommended, among
other things, that the Alabama State Bar
survey bar examinees so this information
could be made available to law schools,
members of the bar and interested com-
mittees. Topics recommended were pro-
spective employment, nature of employ-
ment, desirability of employment obtained,
compensation and other pertinent factors,

With the approval of the board of bar
commissioners, those sitting for the July
1984 bar examination were surveyed on
avoluntary basis. Ninety-eight percent of
the 403 examinees completed in usable
form at least part of the gquestionnaire.

Summary

Most examinees (about 70 percent)
were emploved in some capacity. An
other 6 percent were either pursuing ad-
vanced study or not seeking employ-
ment. Twenty-three percent still were
seeking employment.

About two-thirds of the examinees
were employed full time, and 83 percent
of those were satisfied with their jobs.
Seventy-three percent of emploved exam-
inees considered their salaries “about
right.”

Somewhat discouragingis the fact that
those working full time in legal positions
tended to concentrate in Alabama's five
largest cities (as have those admitted to
the bar before them): Birmingham, Mo-
bile, Montgomery, Huntsville and Tusca-
loosa.

A question of particular importance
left unanswered is whether, and to what
degree, the unemploved and underem-
ployed examinees had tried to secure
employment prior to taking the bar ex-
amination., This matter will be addressed
in future surveys.

Demographic data

Table 1 summarizes the demographic
data on examinees. Most were between
21 and 30 years old, male, Caucasian,
graduates of accredited law schools and
ranked in the upper 25 percent of their
classes. (Approximately three-fourths of

The Alabama Lawver

The Lawyer “Explosion:”
Employment, Satisfaction,
Salaries and Related Data

by

MNancy Campbell-Govmer

Table 1. Demographic Data and Employment of Bar Examinees
{(Average number in each category = 386)

AGE SEX RACE
21-30 76 percent  Male 67 percent  Caucasian 91 percent
3140 18 Female 33 Black 7
41-50 q Asian <1
51-60 i Other 1
61 and older 1
TYPE LAW
SCHOOL ATTENDED CLASS RANK
Accredited, Alabama 66 percent Lower 25 percent 7 percent
Monaccredited, Alabama 17 26-99th percentile 16
Alabama, unknown 8 50th percentile 1
Accredited, out-of-state 9 51-75th percentile 37
Upper 25 percent 38
EMPLOYMENT STATUS
Emploved Mot Emploved
Legal, full time 53 percent Still seeking employment 23 percent
Nonlegal, full time 12 Advanced study, law 3
Legal, part tire/temporary 4 Advanced study, non-law <1
Nonlegal, part time/ternporary 1~ Mot seeking employment 2

70

Chose more than one category 1
30

Nancy Campbell-Goymer is an associale
trrafessor of psychology al Birmingham
Sowthern College. She veceived her bache-
lor's degree from Flovida State Univer-
sity and her masler's and doctorate from
the University of Alabama.

She was assisted tn the analysis of the
data for this article by colleague Dr. Rick
MeCallwm, an assistani professor of psy-
chology, and BSC student Pawl Davis,
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the examinees reported they were ranked
in ‘the upper hali of their graduating
classes — which is possible but unlikely;
the data are probably biased.)

Only 74 examinees reported which
school they attended. Of these, 48 went
to either the University of Alabama or
Cumberland; nine went to unaccredited
schools in Alabama, most to the Bir-
mingham School of Law; 17 went to out-
of-state schools, mostly in the southeast.

There were 241 Caucasian males, 108
Caucasian females, 15 black females, 11
black males and six from other racial
groups (four males, two females). Fifteen
examinees did not report their sex or
race.

Employment, job location and
job preference

Approximately 70 percent were em-
ploved in some capacity, about 57 per-
cent in a legal capacity. (See Table 1.)
Two-thirds were emploved full time, 53
percent.in legal, 12 percent in nonlegal
positions. An additional 5 percent were
employed in part time or temporary posi-
tions, 4 percent in legal and 1 percent in
nonlegal positions.

Twenty-three percent (91) reported
they were still seeking employment; the
rest were either pursuing advanced study
(10 in tax, one in comparative law), or not
employment were not asked whether
they had attempted to secure employ-
ment, 50 it is not known whether they
were having difficulty obtaining a position.

Thirty-eight percent of those with full-
time legal positions were working in Bir-
mingham, 15 percent in Mobile, 14 per-
cent in Montgomery, 6 percent in Tusca-
loosa and 2 percent in Huntsville. Two or
more examinees (1 percent) had settled
in each of the following counties: Cal-
houn, Colbert, Dale, Dallas, Houston,
Lauderdale, Morgan and Walker. Nine (4
percent) were working out of state, with
Georgia and Washington, D.C., drawing
more than one employvee each.

Of the unemploved examinees who
stated a preference (some stated more
than one), 53 percent wanted to locate in
Birmingham, where 30 percent of the
bar's members already are located. Fif-
teen percent preferred Mobile, 12 per-
cent Montgomery, 7 percent Huntsville

and 6 percent Tuscaloosa. Fourteen
percent preferred to locate outside those
areas, with Jackson and Morgan Coun-
ties being cited most frequently. Twenty-
one percent wanted to go out-of-state;
Florida, Georgia and Washington, D.C.,
were cited by three or more unemployved
examinees each,

Employers

Table 2 shows emplovers of exam-
inees, Hall of all employed examinees
(134) were working in law firms. Sixty
percent ol those (77) were in firms of two
to ten lawyvers; another 20 percent (27)
werein 11- to 25-member law firms. Only
eight of that 134 chose solo practice.

Another fourth of the examinees (71}
held government positions; over half of
those (44) chose judicial clerkships at the
state and federal levels.

Businesses were a distant third among
employers, Sixteen percent were em-
ployed there, half by corporations.

Two percent entered the military, three
percent went into academic settings and
less than one percent were self-employed
in nonlegal work.

Satisfaction and Salary

Table 3 presents emploved examinees’
degree of satisfaction with their positions
and their salary ranges.

Most (B8 percent) reported being sat-

Table 2. Employers

TYPE OF EMPLOYER

Private Practice
Sell-employed

Very small firm (2:10)

Small firm {11-25)

Medium firm (26-50)

Large firm (51-100)

Very large firm (over 100)

Government
Public defender
Prosecutorial position
Federal court clerk
State court clerk (appellate)
State court clerk (circuit, district)
Other federal position
Other state position
Other local position

Public Sector
Legal services
Public interest program
Other

Business
Corporation
Accounting firm
Insurance firm
Financial institution
Other

Military (JAGC)
Academic

Law school faculty
Other higher education
Other academic setting

Self-emploved, nonlegal
More Than One Emplover

ALl EMPLOYED EXAMINEES (270)

50 percent
3
29
10
)
3
<1
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isfied with their positions; over half (57
percent) were highly satished with them.
Those in full-time legal positions were
even more positive; 97 percent were sat-
isfied with their employment, 69 percent
highly satisfied and 28 percent moder-
ately satisfied. Least satisfied were those
in nonlegal positions, particularly those
few in part-time or temporary positions.

Hall of those who were dissatisfied
cited salary as the reason. Nearly half
cited type of work and one fourth, type of
employer. Other complaints included job
location and personality conflicts with
colleagues.

One-third of all examinees reported
annual starting salaries in the $20,001 to
$26,000 range. However, 43 percent re-
ported making less than $20,001 a year,
including 19 percent making $16,000 or
less. About 23 percent reported making
more than $26,000 annually. Looking se-
parately at those in full-time legal posi-
tions, the data are similar,

Most examinees were satisfied with
their salaries; 73 percent of those answer:
ing the question said their salaries were
“about right,”

Analysis: important variables

Data obtained from the survey did not
distinguish very well employed from un-
employed and underemployed examinees,
but two variables were particularly asso-
ciated with job satisfaction: employment
status and salary. Rather predictably, a
proportionately higher number of those in
full-time legal positions were very satisfied
with their jobs. Also, those with higher
salaries were more likely than those with
lower salaries to be satisfied with their
positions.

The five vanables particularly asso-
ciated with salary, in order of impor-
tance, were: class rank, race, general job
category, tvpe school attended and full-time/
part-time employment status, As might
be expected, the majority of part-time
employees reported salaries in the two
lowest salary ranges, whereas the major-
ity of full-time employees reported higher
salaries. Examinees in the lower 50 per-
cent of their classes (with a few notable
exceptions) appeared disproportionately
often in the lowest salary ranges, as did
non-whites and graduates of nonaccre-
dited schools. Salaries reported by blacks
tended to cluster at the low and relatively

The Alabama Lauver

Tahle 3. Job Satisfaction and Salary
ALL EMPLOYED EXAMINEES IN FULL-TIME

EXAMINEES LEGAL POSITIONS
JOB SATISFACTION
Very unsatisfiec 2 percent <] percent
Maoderately unsatisfied 3
Moderately satisfied | 28
Very satished 57 o9
SALARY
$8,000-16,000 17
16,001-20,000 24 25
20,001-26,000 349 37
26,001-34,000 17
over 34,000 3

high extremes of the salary ranges, in
contrast to the salaries of Caucasians,
which clustered mid-range. The majority
of out-of-state school graduates appeared
in the highest salary ranges. Finally, re-
garding general job category, those in the

public sector or in academic positions
(with a few notable exceptions) were
among the lowest-paid examinees; those
in business or in the military tended to be
the highest paid. o

Introduce

Your Clients
to a

Valuable Service.

Refer them to Business Valuation Services for expert deter-
mination of fair marker value of businesses, and financial
analysis and consultation in cases of:

[ Estate planning [J Bankruptcy
[} Estate Ecrtl:mt procmcEn.gs
[J Marital dissolutions [} Mergers or acquisitions
O italizations [ Buy-sell agreements
[J Emp stock (] Dissident stockholder
ownership plans suits
Contact Dr. John Davis IT1,
1926 Fourth Ave. N., Birmin AL. 35203

(205) 32
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A General Practitioner’s
Introduction to Patent and

Trade Secret Law: A Primer on
Intellectual Property

Harold See
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Patent law is a specialized area of
practice. The non-specialist attorney
should not attempt to obtain a patent
for a chient, but there are things about
patent law the attorney should know.
It is helpful to begin by distinguishing
the major forms of “intellectual prop-
erty."”

Definitions

The three major categories of intel-
lectual property are patents, copyrights
and trademarks. Rough definitions of
these three follow:

A. PATENT Apatent isa federal statu-
torily granted monopoly to make, wse
or s¢ll a machine; a manufacture; a
composition of matter; or a process.
B. COPYRIGHT .ﬁ-:upynght tsa fi.'!i
eral statutorily
the exclusive ni Tw reproduce, dlﬁ

tribute, pcdﬂrm or display certain
original works of authorship. Basical-

ly, protection is against copying and
extends only to the form of expression.

C. TRADEMARK A trademark (or
trade name) is a state law granted
manopoly in the right to use a mark on
goods to designate them as coming
from a particular source {or on a
business to identify the business).
There are federal and state registra-
tion schemes,

Source of federal authority

The United States Constitution, Ar-
ticle I, Section 8, provides:

“The Congress shall have Power . . .

{3) To regulate Commerce with foreign
Nations, and among the several
States, and with the Indian Tribes. ..

{8) To promote the Progress of Science
and useful Arts, by securing for li-
mited Times to Authors and Inven-
tors the exclusive Right to their re
spective Writings and Discoveries

Clause (8) is the source of federal
power over patents and copyrights. By
application of the supremacy clause
conflicting state law must yield. Clause
(3) is the source of federal authority for
a lrademark registration system.
Therefore, although trademark regis-
tration is limited to interstate com-
merce, patents and copyrights are not.

Patent law (35 U.S.C.A.
§81-376)

A. Who may practice patent law?

The Alebama Lawyer

I. Practice before the Patent and
Trademark Office (PTO)

Practice before the Patent and Trade-
mark Office (PTO) requires registra-
tion. Registration may be as an “attor-
ney' or as an “agent.” To be a patent
attorney one musi be an attorney in
good standing admitted to practice be-
fore any United States court or the
highest court of any state or territory
of the United States,

In addition he or she shall have
submitted a completed application, es-
tablished good moral character and
competence, and demonstrated the
requisite legal, scientific and technical
qualifications, and, of course, paid the
prescribed fee. To establish the legal,
scientific and technical qualifications,
the applicant must take and pass an
examination. The examination is sche-
duled in March and September of each
year and is given where civil service
examinations are given. There are
special patent bar review courses de-
signed to prepare the applicant for the
legal, regulatory and technical aspects
of the examination. To be admitted to
the examination the applicant must
have "a degree or the equivalent there-
of, from a college or school of recog-
nized standing in one of the following
subjects: Applied Physical Science,
Electronics, Engineering (Aeronautical,
Agricultural, Ceramic, Chemical —
including Electrochemical, Civil, Elec-
trical, Engineering Physics, Geologi-
cal, Industrial, Mechanical, Metal-
lurgical, Mining, Nuclear, Petroleum),
General Chemistry, Marine Technol-
ogy, Organic Chemistry, Physics or
Textile Technology.

“A degree in another subject may
also qualify a person to be admitted

to take the examination where he

has completed 30 semester hours in

chemistry or 24 semester hours in
physics or a combined total of 40 se-
mester hours in chemistry, physics
and engineering.”
Certain biographical science and ge-
netics courses may count, as may ex-
tended practical engineering or scien-
tific experience.

What should be clear is that the gen-
eral practitioner cannof obtain a patent
for a client, but must refer it, or any
other patent matter before the PTO, to
a patent attorney or agent.

2. Practice before a federal district court

The above restrictions do not apply
to infringement suits in federal court,
but one should consider Disciplinary
Rule 6-101(A) of the American Bar As-
sociation Code of Professional Responsi-
bality:

“A lawyer shall not:

(1) Handlea legal matter which he knows

or should know that he is not compe-
tent to handle, without associating

with him a lawyer who is competent
to handle it."

This section of the Code was deleted
from the Code as adopted in Alabama.
Although negative implication might
suggest it 1s ethical in Alabama to han-
dle a matter one is not competent to
handle, remember Alabama did adopt
Disciplinary Rule 6-102(A):

"A lawyer shall not attempt to exon-
erate himself from or limit his liabil-
ity to his client for his personal
malpractice.”

Patent suits generally are handled by
patent specialists because such suits
are almost always highly complex and
technical,

B. What should the general practitioner
know?
1. What is patentable
To be patentable an invention must
be:

{a) NOVEL That which already is
generally known, or is a law of nature,
cannol be patented;

(b) NON-OBVIOUS Even thoughan
invention is novel, it cannot be patented
if it is merely a trivial advance that
would have been obvious to one “ordi-
narily skilled in the art;”

(el USEFUL Theinvention must be
useful, though it need not be better than
what is available. Utility is seldom a
problem, except in the area of chemical
process patents,

2. Who may obtain a patent

Only the imventor (or mventors if
they worked together) may obtain a
patent. No one may obtain a patent on
anything unless he or she in fact in-
vented it. If more than one person in-
dependently invents the same thing,
the patent goes to the first to invent.
This priority is mol determined by
priority of filing, or even by priority of
completing the invention, but by prior-
ity of “conception.” Conception requires
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the idea of a useful result together with
a specific means for achieving that re-
sult. Whether the specific means work
is not known until the invention is
later “reduced to practice;” therefore,
the date of conception must be recon-
structed later. It is for that reason im-
portant for the inventor to keep tho-
rough records.

3. What the client should be advised

(a) If there is any question, see a pat-
ent lawyer. Although novelty and non-
obviousness are required, remember that
patents have been issued on: the electric
{lyswatter (a flashlight-type handle with
a lever and swatter attached so when the
switch is flipped the lever causes the
swatter toswat), the automatic dip stick
cleaner (a small piece of matenal hinged
on the dip stick receptacle; it can be put
in contact with an automobile dip stick
s0 it strips the oil from the dip stick
when the dip stick is withdrawn), and
the massage sandal (a plastic sandal
with protruding knobs that “lightly
massage your feet as you wear them").

(b} Move promptly to file a patent
application. Lack of novelty can prevent
an inventor from obtaining a patent even
though the inventor himsell was the
only one todisclose the invention or offer
it for sale. There is a one-year grace
period, but it may be difficult to know
when that period started to run.

{c) Keep a notebook. To demonstrate
that he or she is the inventor, and is the
first inventor, it is impartant to keep a
thorough notebook. It is also helpful to
have someone (for example, a co-worker),
who is sworn to confidence, witness the
notebook from time to time, signing each
page and dating it. All blank sections
should be crossed out, and it is prefera-
ble if the witness understands the mate-
rial in the notebook. (Inventors frequently
are quite secretive. The risk of an idea’s
being stolen must be balanced against
the possible need to authenticate a date
of invention.)

4. How to find a patent attorney

The Patent and Trademark Office of
the U.S. Department of Commerce
publishes a list of Attorneys and Agents
Registered to Practice Before the U.S.
Patent and Trademark Office. There
are patent attorneys listed in Birming-
ham, Tuscaloosa, Florence, Huntsville,
Perdido Beach and Phenix City. The
advantage of a local attorney is the
proximity of that attorney to you. The
advantage of an Arlington, Virginia, or
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Washington, D.C., attorney is the prox-
imity to the patent office. The advan-
tages of a sole practitioner or small
firm as compared with a large patent
law firm is the same in this as in other
technical areas. A large patent firm
probably can handle many more prob-
lems as routine; on the other hand, a
patent application is much more likely
to be handled in a routine manner.

5. The cost of a patent

{a) An initial determination of paten-
tability, including a patent search, ordi-
narily should cost no more than a few
hundred dollars. Chemical inventions
probably will be more costly than me-
chanical inventions. More complex tech-
nology and unexpected problems can
run the figures considerably higher,

{b) A patent on a simple invention, if
there are no problems, should run no
mare than a few thousand dollars. There
usually aresome problems, and, of course,
major difficulties in the patent office —
for example, a priority fight — can run
up the cost considerably.

6. How long will it take?

Initial action by the PTO will take
from four months to three years and
issuance from one year to four, with
two years being typical. Efforts are
under way to speed up the procedure.

7. Patent infringement

In general, the making, using or sell-
ing of a patented invention without the
authority of the patent owner is an
infringement. Whether the allegedly
infringing device is the same is deter-
mined by whether it accomplishes es-
sentially the same result by essentially
the same means as that stated in the
patent claims.

One should distinguish between the
patent and the device in which the in-
vention is embodied. Once the device is
sold (e.g., a customer buys a patented
electric shaver) the patent owner has
parted with control of that device, and
the purchaser may use it, sellit, etc., as
he or she sees fit. What the purchaser
may nof dois make, use or sell another
shaver like the patented one. In addi-
tion, one infringes if he or she actively
induces another to infringe.

C. The trade secret alternative

There is an alternative to patenting.
It is the state law doctrine of trade

secrets. Comment “b" to the Keslafe-
ment of Torts gives the following
definition:

“Definition of trade secret A trade
secret may consist of any formula,
pattern, device or compilation of in-
formation which is used in one’s bus-
iness, and which gives him an oppor-
tunity to obtain an advantage over
competitors who do not know or use
it, It may be a formula for a chemical
compound, a process of manufactur:
ing, treating or preserving materials,
a pattern for a machine or other de-
vice, or a list of customers. It differs
from other gecret information in a
business (see §759) in that it is not
simply information as to single or
ephemeral events in the conduct of
the business, as, for example, the
amount or other terms of a secret bid
for a contract or the salary of certain
employees, or the security invest-
ments made or contemplated, or the
date fixed for the announcement of a
new policy or for bringing out a new
model or the like. A trade secret isa
process or device for continuous use
in the operation of the business.
Generally it relates to the production
of goods, as, for example, a machine
or formula for the production of an
article. It may, however, relate tothe
sale of goods or to other operations in
the business, such as a code for de-
termining discounts, rebates or ather
concessions in a price list or cata-
logue, or a list of specialized custo-
mers, or a method of bookkeeping or
other office management.”

Trade secret protection applies only to
the improper taking of a trade secret
and not to the secret itself:

“§757. LIABILITY FOR DISCLO-
SURE OR USE OF ANOTHER'S
TRADE SECRET — GENERAL
PRINCIPLE

One who discloses or uses
another's trade secret, without a
privilege todo so, is liable to the other
if
(a} he discovered the secret by im-
Proper medans, or

ib) his disclosure or use constitutes
a breach of confidence reposed in
him by the other in disclosing the
secret to him, or

(c) helearned the secret from a third
person with notice of the facts
that it was a secret and that the
third person discovered it by im-
proper means or that the third
person’sdisclosure of it was other-
wise a breach of his duty to the
other, or

(d) he learned the secret with notice
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of the facts that it was a secrel
and that its disclosure was made
to him by mistake.”

What is required for trade secret
protection is, first, a trade secret. A
trade secret must be secrel and it must
be wesed tn one s trade or business, there-
by giving on¢ an “opportunity to ob-
tain an advantage over competitors.”
The secrecy requirement means steps
must be taken to preserve its secrecy,
These steps usually take the form of
precautions against third parties dis-
covering the secret and establishment
of a confidential relationship with any-
one {(emplovees, joint venturers) to
whom the secret must be disclosed.

Misappropriation of a trade secret
requires the trade secret be disclosed
or used in a breach of confidence, or
that the trade secret be discovered by
improper means (the use of criminal or
tortious means, or means that are oth-
erwise objectionable). Discovery or use
of the trade secret absent a breach of
confidence or the use of improper means
does not constitute trade secret misap-
propriation. Thus, independent re-
search or reverse engineering which
discloses the invention is permissible,
and the original trade secret owner is
without remedy.

Protection lasts only as long as the
secrel remains secret, or would have
remained secret absent misappropria-
tion. Thus, while as a general proposi-
tion injunctive relieve and damages
are available, they generally are mea-
sured by the life of the trade secret.

Trade secret law is recognized in Ala-
bama: Drill Parts & Service Company v,
foy Manufacturing, 439 So. 2d 43
{Ala. 1983), O

Harold F. See re-
ceived his bachelor’s
degree from Emporia
State Universily
{Kansas), his master's
from lovwea State Uni-
versity and his law
" degree from the Uni-
: s versily of lTowa. He
practiced law with
/ the firm of Sidley &
- [ Austin in Chicago
and has been a professor at the University
of Alabama School of Law since 1976,
See 15 a member of the bars of Alabama
and Hlinois.
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ATTENTION!
TWO CONTESTS
TOLENTER. . .

ATTENTION ALL POETS

Once again, The Alabama Lawver is sponsoring & writing contest
exclusively for members of the Alabama State Bar and law students.
This time, however, instead of submitting your short stories, we
wanf your best and most memorable poetry. We want you to enter!

Specifications: Those entering either must be members in good
standing of the Alabama State Bar or students attending a law school
within Alabama

Subject matter is completely to participant’s choosing. Poems
must be on 8% x 117 paper, typed and double-spaced.

The deadline for recewing entries is September 30, 1985. The
winning poem, and possibly others, will appear in the November
1985 issue of The Alabama Lawyer. Individuals are imited to one (1)
poetic entry, but also may participate in The Alabama Lawyer’s
phategraphy contest,

Participants are urged to submit entries early, rather than wait
until the closing date.

Send two copies to;

The Alabama Lawwver
P.O. Box 4156
Montgomery, AL 35101

*Please include your name and a telephone number where you
may be reached during the day.

ATTENTION ALL AMATEUR PHOTOGRAPHERS

In addition to our writing contest The Alshbama Lowyer also is
sponsoring a photography contest. These color slides, transparencies
or prints possibly will be used as cover shots for the journal. The
winning photograph will appear on the cover of the January issue
ol The Alaboma Lawyer,

Specifications: Photographs must be shot vertically, for enlarge-
mant purposes. The Alobarma Lowyer |s Interested In outdoor
Alabama seasonal scenes, law-related subjects (such as courthouses,
etc) and anything else you feel would make an “‘eye-catching”
cover,

The Alabama Lowyer will attempt to return all photographs not
used for covers, If requested, but will not be held responsible for
those misplaced. Be sure to send an Index card with your address
and subject matter of enclosed photograph to:

The Alaboma Lowyper
P.O, Box 4156
Montgomery, Al 36101

“Please include your name and a telephone number where you
may be reached during the day.
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July is the Month of
Transition for Committees

Looking back

As the 1984-85 program year draws
toaclose, a look at the work of the bar's
37 committees and 15 task forces re-
veals their commitment to the pursuit
of excellence.

Since August 1984, 112 meetings
have been conducted, with an average
of 10 per month, or one every two
working days. Most have necessitated
traveling and giving up a day at the
office — 74 percent were conducted in
Montgomery and 22 percent in Bir-
mingham. Friday was the typical meet-
ing day (75 percent) and 10 a.m. the
typical meeting time. Thursday was a
distant second choice for meeting day
(10 percent).

These volunteers made good use of
our bar's facilities: 63 of the 85 Mont-
gomery meetings were conducted at
bar headquarters or the Center for
Professional Responsibility. Law firms
in Montgomery and Birmingham
hosted 47 meetings. Taking their charge
very seriously, the Committee on
Correctional Institutions and Pro-
cedures chose appropriate meeting
sites: Holman Prison and the State
Cattle Ranch.

None of these 400 volunteers has
been reimbursed for expenses asso-
ciated with meetings. Additionally, they
have donated paper, postage, secretar-
ial support and long-distance telephone
calls for the good of the bar and the
public,

Current events

As announced in the May issue of
this journal, the official Alabama Bar
Directory will be published this month.
It will contain alphabetical and geo-
graphical listings of attorneys with
addresses and telephone numbers, plus
valuable information of daily use by
attorneys, One copy will be furnished
without cost to each member of the
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bar. Additional subscriptions for staff
are available for $7.50 before publica-
tion. The cost will rise to $10 after-
ward. This directory 1s the product of
the Desk Book Committee, co-
chaired by Dorothy F. Norwood, Mont-
gomery, and Brenda Smith Stedham,
Anniston.

The Committee on Lawyer Al-
cohol and Drug Abuse, as autho-
rized by the board, has formed the
Concerned Lawvyers Foundation, Inc.,
a non-profit corporation. Broadly stated,
its purposes are to educate the legal
community about the disease of chem-
ical dependency: establish a continu-
ing education program for lawyers,

judges and their families; assist them
in securing treatmenti; and publish and
distribute information on the nature of
the problem and the availability of
help. Named as initial trustees were
Judge John M. Patterson, Judge Val L.
McGee, ). Michael Conaway, Walter ]
Price,Jr., and Alabama State Bar presi-
dent-elect James L. North.

The committee will host an alcohol-
free hospitality suite during the bar's
annual meeting in Huntsville and in-
vites interested attorneys, spouses and
guests to visit with them.

As recommended by the Perman-
ent Code Commission, the board
has approved and sent to the supreme

shatter everything.

a difference.

Imagine:
You're about to erect a
spectacular new office tower.

There's just one small hitch.

The site for the monumental new office building seemed
perfect. Except for one thing. The company preferred not to
have a train running through the lobby.

But a railroad held a right of way across the property, and
train tracks were scattered over part of an otherwise
picturesque scene. A number of other problems threatened to

They didn't. Because Commonwealth worked with counsel
and representatives from the railroad. the city and the
company to keep things on the track. So the building—instead
of the 5 o'clock express—arrived right on schedule.

Whether your project is an office building that's
stretching skyward, or a single-family home that's sitting
pretty, call Commonwealth, Our service really can make

We turn obstacles into opportunities.

COMMONWEALTH LAND'
TITLE INSURANCE COMPANY
A Raiance Crougp Holdingy Company

164 St. Francis Street . P.0. Box 2265
Mobile, AL 36652 . (205) 433-2534
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court for approval a modification of
Rule 8(c) of the Rules of Disciplinary
Enforcement. This modification spe-
cifically provides that the Disciplinary
Board consider prior disciplinary of-
fenses in setting subsequent discipli-
nary sanctions.

Upon approval by the board of bar
commissioners, President Byars has
forwarded the recommendations of the
Federal Judiciary Liaison Com-
mittee to the presiding judges in Ala-
bama's federal districts. The commit-
tee drafted and requested adoption of a
uniform admission to practice rule,
uniform rule on appointment of coun-
sel in civil rights cases and uniform
procedure on discovery scheduling.
Further recommendations were that:
(1) a pilot project be established in
which lawyers would have an oppor-
tunity toask a limited number of ques-
tions during jury selection voir dire; (2)
jury selection more than one week in
advance of trial poses a significant and
serious problem for all parties involved
in the litigation and should not be re-
quired; (3) the new criminal justice act
hourly rates and case compensation
maximums be followed in the three
districts, and compensation in indigent
cases be authorized at the maximum
rate.

The Professional Economics
Committee has been authorized to
investigate and recommend tothe board
law office management consultants to
be endorsed by the bar. Such consul-
tants would provide services to Ala-
bama State Bar members at reduced
rates. Areas of consultation would
range from equipment to personnel to
hilling to docket control to fire safety,
depending on the attorney's request.

Additionally, the committee has been
authorized to pursue formation of a
legal economics section for members of
the bar. Potential members should
write to Chairman David Arendall,
2107 5th Avenue North, Suite 501,
Birmingham, Alabama 35203,

As requested by the Task Force on
Alternative Methods of Dispute
Resolution, the board has approved
the concept of local mediation centers
and authorized the task force to assist
interested communities in developing
such centers. It is anticipated the ser-
vices of such programs will be available

The Alabama Lawver

on a voluntary basis to any private citi-
zen who has a grievance against an-
other citizen in such matters as simple
assault, nuisance and harassment,
breach of peace, menacing threats,
animal control, trespass, landlord-ten-
ant disputes and merchant-consumer
disputes.

The Committee on Programs,
Priorities and Long-range Plan-
ning recently devoted a Saturday to
hearing presentations on the bar's au-
tomation needs. Additional presenta-
tions will be heard, and it is likely a
preliminary report will be made to the
board during the bar's annual meeting.

Evaluating two vyears' work, the
board recently adopted the following
resolution:

Be it resolved by the Board of Com-
missioners of the Alabama State Bar
that it does formally commend the
state bar's Committee on a Client
Security Fund for the dedicated

work performed by it,

The board continues to study the con-
cept and proposed rules and procedures.

Looking ahead

President-elect James L. North re-
cently made appointments to 47 com-
mittees and task forces for the 1985-86
program year. Resources available to
him in this effort included members'
responses to the committee preference
questionnaire and evaluations submit-
ted by committee and task force leaders.

All those appointed are invited to the
third annual committee breakfast Fri-
day, July 26, during the bar's annual
meeting in Huntsville. Each commit-
tee and task force will conduct its first
meeting of the year at that time and
will receive words of challenge and en-
couragement from the bar's outgoing
and incoming leaders. o

MLP

Alabama 36101,

WE WANT YOU TO
JOIN OUR SPEAKERS BUREAU!

The Committee on Lawyer Public Relations, Information and
Media Relations is msntutmg a statewide speaker s bureau to
provide speakers for civic organizations, schools, churches and
other interested aroups. The committee will mmplle a list of all
lawvers in the state who are interested in serving on the speak-
er’s bureau and will endeavor to provide speakers from the same
community or general area from which a request for a speaker is
received. All requests will be handled through the Alabama State
Bar Headquarters. If you are interested in serving as a member
of the speaker’s bureau please fill out the following form and re-
turn it to the Alabama State Bar, P.O. Box 4156, Montgomery,

MName

SPEAKER’S BUREAU APPLICATION

Firm Name (if applicable)

Address
City

State

Telephone

|
|
]
l
|
l
I
|
|

Please list subjects on which you are willing to speak:

1)

I
R
I 3)

LUE=T === =

|
|
|
|
l
o
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cle opportunities

Administrative Law 16 AGE DISCRIMINATION WORKSHOP
Attomey's Fees in Bankruptcy and Four Seasons-Clift Hotel, San Francisco
Commencial Cases =1 Sponsored by: Practising Law Institute
Attomey’s Fees in a Divorce and Cradits: 138 Cost: 5390
How to Prove Them 14 For Information: (212) 765-5700
A 4C Representation of O, Gas & Mineral
14-19 Lessors — the Basics 22
Practice and Procedure:
g,.’:ﬁ:l at;? gﬁ%‘g Recent Developments 15
s } . Proposed Changes In Laws Affecting
ponsored by: National College of Juvenile Real Estate Practice 16
Justice and National Council of Riicant: Devslorrignts I Alibarma ‘
Juvenile and Family Court Judges Tax Laws P 12
For Information: (702) 784-6012 What Every Civil Lawyer Should :
Hnow About Criminal
{7 oy e T Emvironmental Laws 1.2
| '/ wednesd ay Cost: Included in convention registration fee 5-9
FEDERAL COMPREHENSIVE CRIME For Information: (205) 269-1515 s
CONTROL ACT OF OCTOBER 1984 THEN ?:IALF:PKIE){:{EFY CODE RE-EXAMINED
Capital City Club, Montgomery P
Sponsored by: Montgomery County Bar 2 o 1Tiaa _'-r“ P@.-ﬁ:;:g;m Liniversity School of Law,
Cradits 1.0 Cost $7.50/members: ENVIRONMENTAL LAW AND REGULATION Sponsored by: American Law Institute-
$22.50/nonmembers Ty American Bar Association (ALI-ABA)
For Information: (205) 265-4793 Sponsored by: Jones Scnool of Law Cost: $550
v Credits: 5.4 For Information: (215) 243-1600
For Information: (205) 272-5820
12.410
1 2 i i I 2{:}’ . !{;t 2 8_(}
i Erats Pk Ct S JURY Gnd=aUGUS PROFESSIONAL LIABILITY
Assaciation Hitton, Dallas Sponsored by: Defense Research Institute
Credits: 80 Cost: 580 Spansored by: Southwestem Legal For Information: (312) 944-0575
: , Foundation
For Information: (205) 261-4191 For In tior: (214) 690-
i 13-16
|9 Tnaay LAND USE INSTITUTE: PLANNING,
COASTAL ZONE REGULATION IN mﬁl&% Uﬂﬂg:ﬂmm
ALABAMA CoM
Mobiba University of Colorado, Boulder
Sponsored by: Marine Environmental Sponsored by: American Law Institute-
Sdences Consortium American Bar Assodiation (ALI-ABA)

Credits: 225 Cost: 5395
For Information: (215) 243-1600

Credits: 4.4 Cost: 565
For Information; (205) 861-2141

| mll L - 4 A_"
25 thursday 14-18
UPDATE '85: RECENT DEVELOPMENTS ANNUAL MEETING
IN THE LAW Minneapolis
Von Braun Civic Center, Huntsville Spﬂmedct:tzﬂ Nr;i%nu?l mnmnﬁit;:‘nsuf
Sponsored by; Alabama State Bar Yo mi @
l.:f:yers‘ Section i Credits: ”:SLZ Cost: 5350/ members;
Credits: 6.0 Cost: Included in convention 375/ nonmembers
fee For Information: (202) B72-8688
For Information: (205) 269-1515 5 6
26 friday INTRODUCTION TO FINANCIAL 16 friday
3 ACCOUNTING FOR LAWYERS HAZARDOUS WASTE LAW
SECTION MEETINGS Sheraton City Squire, New York City Montgomery
Von Braun Civic Center and Hilton Hotel, Sponsored by: Practising Law Institute Sponsored by: Jones School of Law
Huntsville Credits: 108 Cost: 5325 Credits: 4.2
Sponsored by: Alabama State Bar Sections For Information: (212) 765-5700 For Information: (205) 272-5820
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18-21
NATIONAL INSTITUTE ON CHILD SEXUAL
ABUSE
Kansas City. Missour|
Sponsored by: National College of Juvenile
Justice
For Information: (702) 784-6012

19 monday

PROFESSIONAL AND SERVICE
CORPORATIONS

Mobila

Sponsored by: Alabama Soclety of CPAs

Credits: 820 Cosk 5105

For Information: (205) 824-7650

20 tuesday

TAX PLANNING IN CORPORATE
LIQUIDATIONS

Mobile

Sponsored by: Alabama Society of CPAs

Credits: 80 Cost: 5105

Far Information: (205) 834-7650

22 thursday

TIPS ON FEDERAL TORT CLAIM
LITIGATION

County Courthouse, Montgomery

Sponscred by: Montgomery County Bar
Association

Credits: 1.0 Cost: free/ members;
515/nonmembers

For Information: (205) 265-4793

DAMAGES

Montgomery

Sponsored by: National Business Institute
Credits: 6.8 Cost; 596

For Information: (715) B35-8525

22-23

ANATOMY OF AN AUTOMORBILE
ACCIDENT TRIAL

The Ambassador West, Chicago

Sponsared by: Practising Law Institute

Credits: 10.5 Cost: $250

For Information: (212) 765-5700

2.2-24

TRIAL EVIDENCE, CIVIL PRACTICE
AND EFFECTIVE LITIGATION
TECHNIQUES IN FEDERAL AND STATE
COURTS

Mark Hopkins Intercontinental,
San Francisco

Sponsored by: AL-ABA

Credits: 228 Cost: 5425

For Information: (215) 243-1600

The Alabama Lawver

23 friday

5 CORPORATIONS

Florence

Sponsored by: Alabama Society of CPAs
Credits: 80 Cost: 595

For Information: (205) 834-7650

DAMAGES

Birmingham

Sponsored by: National Business Institute
Credits: 68 Cost: 596

For Infarmation: (715) 835-8525

PRODUCTS LIABILITY

Coliseurmn Ramada Inn, Jackson

Sponsored by: The University of Mississippl
Center for Continuing Legal .
Education

Credits: 50 Cost: 575

For Information: (601) 982-6590

TAX PROBLEMS OF INDIVIDUALS
Tuscaloosa

Sponsored by: Alabama Society of CPAs
Credits: B.0 Cost: $120

For Information: (205) 834-7650

27-28

ESTATE AND GIFT TAXATION
Tuscaloosa

Sponsored by: Alabama Society of CPAs
Credits: 16.0 Cost: $180

For Information: (205) 834-7650

b friday

BASIC HOUSING LAW INSTITUTE

AUM Library Tower, Montgomery

Sponsored by: Alabama Consortium of Legal
Services Programs

Credits: 7.2

For Information: (205) 264-1471

13 friday

USE OF MICROCOMPUTERS IN
LAW FIRMS IN 1980s
Birmingham
Sponsored by: Alabama Bar Institute for
Continuing Legal Education
For Information: {205) 348-6230

BASIC HEALTH LAW INSTITUTE

AUM Library Tower, Montgormery

Sponsored by: Alabama Consortium of
Legal Services Programs

Credits: 6.0

For Information: (205) 264-1471

19 thursday

PRACTICAL ASPECTS OF REAL ESTATE
FORECLOSURE

County Courthouse, Montgomery

Sponsored by: Montgomery County Bar
Association

Credits: 2.0 Cost: free/members;
515/nonmembers

For Information: (205) 265-4793

REAL ESTATE

Huntsville

Sponsored by: Alabama Bar Institute for
Continuing Legal Education

Fer Information: (205) 348-6230

20 friday

REAL ESTATE

Birmingham

Sponsored by: Alabama Bar [nstitute for
Continuing Legal Education

For Information: (205) 348-6230

26 thursday

REAL ESTATE

Montgomery

Sponsored by: Alabama Bar Institute for
Continuing Legal Education

For Information: (205) 348-6230

26-27

GOVERNMENT LIABILITY

The Knickerbocker, Chicago

Sponsored by: Defense Research Institute,
Inc.

For Information: (312) 944-0575

27 friday

REAL ESTATE

Mobile

Sponsored by: Alabama Bar [nstitute for
Continuing Legal Education

Fer Information: {205) 348-6230

BASIC CONSUMER LAW INSTITUTE
Wallace State Community College,
Hanceville
Sponsored by: Alabama Consortium of
Legal Services Programs
Credits: 7.5
For Information: (205) 264-1471
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THE SECRET OF SUCCESS

FEERRPRTRRA ]
FYIITITIITT)

..*

There are Gulf front condominiums, and then there is SeaChase, The Great One, an Romar Beach between Gulf Shores,
Alabama, and Perdido Key, Florida.

Where high, rolling windswept dunes and 700 feet of sun-bleached white sand meet the aquamarine surf of the Gulf.
World class in amenities, which include a manned gate house, skylit porte cochere entrances, open & sheltered
parking, grand lobbies, indoor and outdoor pools, fitness center and lighted tennis courts,

With views of sea, surf and dunes from within each home so vast, so spectacular, that SeaChase sets a new standard by
which Gulf front condominiums will be measured for years,

In ease of access by Interstate highways, air and water, as well as in consummate luxury, a vacation home quite simply
beyond comparison.

And if success may speak for itself, consider this: SeaChase Phase | is sold out. Phase |l is selling rapidly—one year ahead
of schedule, Phase Il will be available soon.

So the secret is out; there has never befare been an opportunity such as SeaChase, and we urge you to act now. Inspect
a model home, or call collect (205) 981-6922 for additional information and a color brochure.,

e’

THE GREAT ONE ®© ROMAR BEACH

Post Office Drawer 2868, Department E, Gulf Shares,
Alabama 36542, (205) 981-6922.

An Aronov Realty Company development



Reco

gnition of Pro

Tanto Judgments

by

Judge Marvin Cherner

y amendment to § 12-21-109,

Alabama Code 1975, the Ala-

bama Legislature made it clear
that judgments entered pursuant to
pro tanto settlements shall be given
effect according to their terms and the
intentions of the parties thereto.! Be-
fore the passage of the amendment,
such judgments were not valid.

The Supreme Court of Alabama has
been following the common law rule
that satisfaction of a judgment against
one joint tortfeasor operated to dis-
charge or relieve all other joint tortfea-
sors of liability, even though the judg-
ment recited that it wasonly for part of
the plaintiff's damages and expressly
reserved the plaintiff's rights against
the other joint tortfeasors.?

In Maddex v. Druid City Haspital
Board, Charles Maddox, a minor,
claimed that he sustained injuries while
hospitalized when he was given an
overdose of a certain drug by his nurse,
He made claim against Druid City
Hospital Board as the employer of the
nurse and also against the drog manu-
facturer, Parke-Davis, alleging it had
improperly labeled the drug. After suit
was filed, Druid City Hospital Board
made a settlement proposal. After tak-
ing evidence, the trial judge entered
judgment pursuant to a pro tanto set-
tlement in favor of Maddox against
Druid City. The judgment provided
that issues as to Parke-Davis, the other
defendant, were to be preserved.

However, after Druid City had pawd
the amount of the judgment into court
and the judgment had been satisfied by
Maddox, Parke-Davis moved for sum-
mary judgment on the ground that the
satisfaction of that judgment extin-
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guished any ¢laims against it. Uphold-
ing the trial court’s action in granting
the summary judgment, the Supreme
Court of Alabama again followed the
precedents established by earlier deci-
sions in holding that the satisfaction of
the judgment against one tortfeasor
operated as a discharge of all other
joint tortfeasors.

In Butler v. GAB Business Services,
plaintiff Butler sued a number of de-
fendants, charging them with having
committed various forms of tortious
conduct in connection with a fire loss
on his house. Butler then reached
agreement with one of the defendants
under which the trial court entered an
order which it entitled, “Consent Pro
Tanto Judgment.” The order recited it
was a pro tanto judgment for $8,175
against Pennsylvania General Insur-
ance Company, it operated as a release
of that company from all liability and
Butler retained the right to proceed
against the other defendants.

In that case, Pennsylvama General
apparently paid the amount of the
judgment directly to Butler or his at-
torney, but no formal entry of satisfac-
tion was entered on the record in the
clerk’s office. The supreme court again
affirmed the action of the trial court in
granting summary judgment in favor
of the other defendants concluding
that the payment of the judgment by
Pennsylvania operated as a satisfac-
tion discharging all other defendants
from liability 10 Butler.

Under the original common law rule,
the satisfaction of a judgment against
one tortfeasor or the release of one joint
tortfeasor had the legal effect of dis-
charging all other joint tortfeasors from

liability, even though there was an
express reservation of the claimant’s
rights against the joint tortfeasors who
were not parties to the release or the
judgment. The rule was based on the
concept there could be but one cause of
action for a single injury, even though
committed by several persons jointly,
and that the claimant was entitled to
only one satisfaction of his claim for
that injury. Legal writers have con-
cluded this concept was borrowed from
the law applied to joint estates in prop-
erty and ervoneously applied to the law
of obligations independent of property.”

The results of the rule were incon-
gruous and often achieved unjust and
unintended results. [t was not possible
for the claimant to settle with one tort-
feasor for less than the full amount of
his damages because a release of that
person would discharge all others.
Many injured persons, not knowing
the effect of such a release, would ac-
cept less than the full amount of the
damages from one tortfeasor, only to
find later they had walked into a trap.
The effect of the rule also was to give
the nonsettling tortfeasors an advan-
tage wholly inconsistent with the na-
ture of their liability.! One legal writer
has referred Lo the rule, as itapplied to
releases, as “a surviving relic of the
Cokian period of metaphysics.™

Pro tanto settlements evidenced by
releases have been given effect in Ala-
bama based on the provisions of the
statute now found as § 12.21-109, Ala-
bama Code 1975." This statute merely
provides that any release is to have
effect according to the intention of the
parties. Relying on this statute, the

Judge Marvin Cherner, of the 10th judi-
cial circuit of Alabama, is a 1947 grad-
wate of Northwestern Universily and a
1951 gradwate of Harvard Law School.
Before election in 1976 to his present
position, Cherner was in private practice
in Birmingham,
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supreme court held a plaintiff could
release one or more joint tortfeasors for
a payment of part of the damages
claimed and reserve the right to pro-
ceed against the remaining ones.”

Unfortunately, the statute was not
considered a sufficient basis for recog-
nizing the validity of judgments pur-
porting to reserve the claimant’s right
to proceed against nonsettling joint
tortfeasors,”

There was no logical reason for mak-
ing a distinction between a pro tanto
settlement effected by a release and a
protantosettlement expressed by judg-
ment. In either case, it should have
been possible to reserve expressly the
right of the claimant to proceed against
the nonsettling joint tortfeasors.

This is the position adopted by the
American Law Institute in Restate-
ment (Second) of Judgments § 50. Sec-
tion 50 provides:

When a judgment has been rendered
against one of several persons each of
whom s liable for a loss claimed in the
action on which the judgment is based:
(1) A satisfaction or release of the judg:
ment, or covenant not to execute upon
it, or other agreement terminating in
whaole or in part the judgment debtor’s
obligation, does not discharge the liabil-
ity of any of the other persons liable for
the loss, except:
(@) To the extent that the agreement
may so provide; and
{b) To the extent required by the law of
suretyship.
(2) Any consideration received by the
judgment creditor in payvment of the
judgment debtor's obligation discharges,
to the extent of the amount of value
received, the lability to the judgment
creditor of all other persons liable for the
loss.

The comment to Section 50 indi-
cates it was intended to give the same
recognition to judgments as has been
given to releases affecting a pro tanto
settlement. The comment states:

a. Rationale The traditional rule re-
garding satisfaction or discharge of a
judgment against one of several co
obligors was that it discharged all other
persons liable for the loss in question.
Accordingly, a satisfaction or discharge
of a judgment debtor also discharged
others liable under the same judgment,
liable for the same harm under separate
judgments, or against whom a claim of
liability might be asserted in a subse-
auent action, The rule applicable to judg-
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ments was a counterpart of the rules
applicable to co-obligors whose obliga-
tions had not been reduced tojudgment.
The latter rules were that a release of
one tortleasor released all others liable
for the same harm, and that a release of
one “joint” or “joint and several” prom-
isor released other such promisors.
The traditional rules regarding discharge
of co-obligors have now been superseded
by the rule that an agreement terminat-
ing the obligation of one such co-obligor
has no effect on the liability of another
one of them unless the agreement has
provisions to that effect. Restatement,
Second, Torts § 885(1); Restatement,
Second, Contracts § 204, 205, An obliga-
tion represented by a fudement s simply a
formalized counlerpart of the claim on
which it is based, The effect of discharging
a judgment should therefore be the same
as the effect of discharging less formal
obligations. The modern authorities so
hold, (emphasis added)

Because pro tanto settlements ef-
fected by a release were recognized in
Alabama over 100 years ago, it has
been possible for a claimant during
trial to accomplish a partial or pro
tantosettlement with one or more joint
tortfeasors by executing a release dis-
charging the settling tortfeasors from
liability and dismissing the complaint
as to them while expressly reserving
the right in the release to proceed
against the nonsettling tortfeasors for
the remaining damages claimed by him.

However, a pro tanto release could
not have been given legal effect if exe-
cuted by a plaintiff who was a minor
child or an incompetent. It would have
been necessary that a guardian first
have been appointed to represent the
estate of the minor child or incompe-
tent, The guardian then would have to
petition the probate court for authority
to agree to a compromise of the claim
and execute the pro tanto release. Af-
ter the appointment of a guardian ad
litem to represent the ward, it would
be necessary for the probate court to
hear evidence concerning the proposed
pro tanto settlement. If satisfied that
the settlement would be of advantage
to the ward, the probate court then
would enter an order authorizing the
guardian to execute the pro tanto re-
lease and also to file a motion to dis-
miss the complaint as to the settling
joint tortfeasors.”

This procedure, however, contem-
plates a hearing before the probate

court after at least five days notice and
an order by the probate court authoriz-
ing the compromise. If the pro tanto
settlement is negotiated immediately
before or during trial, it is readily ap-
parent that it would be difficult, if not
impossible, from a practical standpoint
tosuspend the trial for the time needed
to obtain authorization for the execu-
tion by a guardian of a pro tanto release.

The settlement of a claim against all
defendants negotiated on behalf of a
plaintiff who is a minor child or an
incompetent can be given binding legal
effect by a judgment based on the trial
court's determination from the evidence
presented at a hearing that the pro-
posed settlement is just and fair and in
the best interest of the plaintiff

Now that a pro tanto judgment can
begiven legal effect, the trial court itself
has the authority to decide after hear-
ing evidence whether it should ap-
prove a proposed pro tanto settlement
of a plaintiff whois a minor child. If the
trial court approves the settlement, it
then may enter judgment for the agreed
amount against the settling defendants
while reserving the plaintiff's right to
proceed against those remaining.

The amendment giving legal effect to
pro tanto judgments thus achieves the
salutary object of permitting court ap-
proval of pro tanto settlements involv-
ing minors and incompetent persons
immediately before and during trial.
Nothing by way of policy or common
sense supported the former Alabama
rule that the satisfaction of a judgment
against one joint tortfeasor discharged
all others from lability. (m]

FOOTNOTES

The amendment to § 12-21-108, Alabama
Code 1875, was accomplished by Act No. 85-
517, General Acts of Alabama, and became
effective iImmediately on s enactment on May
8, 1985

#Steanhuis v. Holland, 217 Ala. 105, 115 Sa. 2
(1927}, Huey v. Dykes, 203 Ala. 231, 82 So. 481
(1918); Willams v. Colquett, 272 Ala 577, 133
So. 2d 364 (1961); Maddox v. Druid City Hospital
Board, 357 So. 2d 974 (Ala. 1978); Butlerv. GAB
Businoss Services, Inc. 416 So. 2d 984 (Ala
1982).

IMcKenna v. Auslin, 134 F.2d 659, 663 (D.C. Cir.
1843); Habighurst, The Efect of a Settfement
With One Co-Obligor Upon the Obligations of
the Others, 45 Cornell LQ. 1 (1959); Prosser,
Law of Torts, ¥ 46 and 47 (2d Ed. 1955); 1
Pallack and Maitland, History of English Law
(2d Ed. 1823) 407; 3 Holdswarth, History of Eng-
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ligh Law (1934) 457, 460, 463,
“McKenna v. Austin, 134 F.2d 659 at 662 (D.C.
Cir, 1943),

"Wigmore, Release fo One Joint Feasor, 1711l L
Rev, 563 (1923).

Wigmore stated in part

Our obnoxious old friend, that constant
companion of personal injury cases, viz.,
the rula that a release to one of several
joint torfeasors is a discharge to all, is
receiving numerous hard knocks lately.
He is already aged and infirm, being quite
anachronistic; and it looks as though he
would soon have to retire from active
meddling in the affairs of men. The legisla-
tures have begun to deliver blows at him
{e.q., the Code of West Virginia, | 5028, .
1386,  7), and these legisiative remedial
statutes sometimes become fashionable
and spread rapidly.

We shall not be sorry 1o end acquaintance
with this old party, for he is merely a surviv-
ing relic of the Cokian period of metaphys-

ics ...

Wigmore is quoted with approval in Friday v.
United States, 239 F.2d 701, 705 (8th Cir. 1957).

5This identical section first appeared as section
2282 of the Alabama Code of 1852,

Smith v. Gayle, 58 Ala. 600, 606 (1877); Home
Telephone Co. v. Fields, 150 Ala. 3086, 43 So.
711 (1907); Steagall v. Wright, 143 Ala. 204, 38
So. B44 (1904); Thompson v. N.C. & St L Rail-
way, 160 Ala. 500, 49 So. 340 (1809).

¥in Battle v. Morris, 265 Ala 581, 83 So, 2d 428
(1957), the supreme court stated in its opinion:

... Therecovery of a judgment against
one and its satistaction is a satistac-
tion of the entire ciaim, and the judg-
ment cannot be so expressed as to
have a differant meaning. McCoy v
Louisville & N.R. Co., 146 Ala. 333, 40
So. 106; Steenhuis v, Holland, 217 Ala,
105, 115 So. 2. What we have said
must not be confused with the right of
Radford Marris to give a pro tanto re-
lease to Enoch Battle with a retention
of the right to sue and hold Louis Tho-
mas liable for a proportionate part of
the total amount of the damages sus-
tained withouta judgment against him.
Steenhuis v. Holland, supra; Home
Telephone Co. v, Fields, 150 Ala. 306,
43 So0. 711. By statute, all releases
must be given effect according to the
intention of the parties. Steenhuis v.
Helland, supra; § 381, Title 7, Code of
1840, The effect given by statute to a
release has nothing to do with the ap-
portionment of damages by judgment,
whan there are joint tortfeasors.

"Under § 26-4-80, et seqg., Alabama Code 1975,
the probate court may authorize a guardian fo
compromise a ward's “doubtiul” claim, follow-
ing the appointment of a guardian ad litem and
full hearing on the merits of the compromise.

In Bishop v. Big Sandy Lumber Co, 199 Ala,
463, 74 S0. 931 (1917), the supreme court held
that the word “claim” as used in § 26-4-80, ef,
seq., included claims arising out of tort, as well
as out of contracts.

"Tennessee Coal lron & Railroad Company v.
Hayes, 97 Ala. 201, 12 So. 98 (1892); Abarnathy
v. Colbert County Hospital Board, 388 So, 2d
1207 (Ala. 1980).

The Alabama Lanver

Atits March 2 meeting in Montgom-
ery, the Mandatory Continuing Legal
Education Commission:

1. Granted a waiver of the CLE re-
quirement to a retired lawver;

2, Denied credit for videotaped pres-
entations by an approved sponsor, based
on the absence of a discussion leader
and written materials;

3. Approved Alabama Trial Lawyers'
"1985 Austria CLE Seminar."”

April 19 in Montgomery the MCLE
Commission:

1. Heard a status report on 1984 in-
dividual compliance;

2. Reviewed the first quarter report
on programs approved and programs
denied approval;

3. Denied a request for credit for
judging a mock trial competition at a
law school;

4. Tabled further discussion of a de-
cision not to approve in-house seminars;

5. Considered an attorney's objec-
tion to the requirement that approved
courses be designed primarily for
attorneys;

6, Declined to implement reciprocal

by
Mary Lyn Pike
Assistant Executive Director

approval of courses approved by other
states’ CLE commissions;

7. Denied a request to accept for
credit unaccredited courses reported
by attorneys not subject to the CLE
requirement;

8, Tabled a request for reconsidera-
tion of a program denied approval;

9. Affirmed a decision not to ap-
prove an October 1984 course submit-
ted for approval in March 1985

10. Voted to certify to the Discipli-
nary Commission three additional at-
torneys for failure to meet the 1984
CLE requirement;

11, Approved two courses on the
condition the sponsor offer them pri-
marily to attorneys and accountants;

12. Denied approval of a finance and
accounting course not designed prima-
rily for attorneys;

13. Denied approval of three courses
designed “to hone the legislative skills"
of anyone desiring such training;

14. Granted half credit for a work-
shop on law office partnerships;

15. Approved two continuing legal
education seminars offered by an un-
accredited law school. O
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Birmingham bar reaches
the 100-year mark

109 North 20th Street, home for the
Birmingham Bar

April 15, the Birmingham Bar
celebrated its 100th anniversary
with a Founders' Day Luncheon
and open house,

Birmingham became the county
seat of Jefferson County in 1873
and 12 years later 19 attorneys
met at the courthouse to adopt a
constitution for the bar, as well as
elect officers.

The Birmingham Bar has al-
most 2,000 members and operates
on a yearly budget of over
F180,000.

Speakers at the luncheon in-
cluded Richard Arrington, Jr.,
mayor of the city of Birmingham:
C.C. Torbert, Jr., chief justice of

ter R. Byars, president of the Ala-
bama State Bar; and J. Mason Da-
vis, president of the Birmingham
bar.

the Alabama Supreme Court; Wal-

“Bar “Briefs

Two new judges appointed

In April of this year, Gov.
George C. Wallace appointed two
new judges in Alabama: Thomas

WILSON

5. Wilson as circuit judge of Tus-
caloosa County and Barbara W.
Mountain as district judge of Tus-

caloosa County, filling Wilson's
unexpired term.

Wilson, a 1979 graduate of the
Birmingham School of Law, also
received a graduate degree in re-
hahilitation counseling,

Before his appointment to dis-
trict judge in January 1983, he was
in private practice in Birmingham
and Tuscaloosa.

MOUNTAIN

Mountain is a native of Tusca-
loosa and graduated from Tulane
University in 1977, She is a 1984
graduate of the University of Ala-
bama School of Law and worked
in the Tuscaloosa County Public
Defender’s Office from September
1984 until she joined her hus-
band's practice in January 1985,

Alabama State Bar President-elect Jim North (center) attended the 1985
American Bar Association Leadership Conference, held annually in Chicago

for incoming bar presidents.

North is shown above with John C. Shepherd (left), president of the ABA,
and William Falsgraf, president-elect of the ABA.
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Byars honored at law
review's annual banquet

The American fowrnal of Trial
Advocacy, Cumberland Schoal of
Law, honored Walter R. Byars at
its annual banquet April 13. The
dinner, held at the Relay House in
Birmingham, was attended by
Alabama Supreme Court Justices
Jones and Adams and retired Cir-
cuit Judge James Haley of Bir-
mingham, in addition to many
others, Mr. Byars addressed the
members of the law review with a
look at professionalism in the legal
world, He spoke out against attor-
ney advertising and cautioned
young lawyers about losing sight
via the media and commercialism
of the American society of the
idealism, goals and objectives
which brought them into the field.

The American fournal of Trial
Advocacy 1s a law review devoted
to trial practice and was estab-
lished at Cumberland in 1977.

BRASWELL

Newgst bar examiner
appointed

Nicholas T. Braswell, III, was
appointed recently to begin serving
a four-year term as a member of
the Alabama State Bar Board of
Bar Examiners, His term officially
begins this month.

Braswell is a native of Demopo-
lis and attended Marion Military
Institute. After serving in the
United States Army for two years,
he received undergraduate and law
degrees from the University of Al-
abama. Since 1966, he has been a
member of the Montgomery firm
of Rushton, Stakely, Johnston &
Garrett,

He has served on the bar's

Grievance Committee and as
chairman of the Character and
Fitness Committee,

BYARS

Another leader in the Byars
family

As Alabama State Bar President
Walter Byars prepares to 'turn
over the reins” to President-elect
Jim North, another member of the
Byars family is just getting settled
in her new term of office.

Mickey Byars (Mrs. Walter K.)
was installed April 19 as state re-
gent of the Alabama Society,
Daughters of the American Revo-
lution. The ceremony was held at
the 94th Congress of the Society in

Washington, D.C.

The DAR, founded in October
1890, was chartered in 1896 by an
act of Congress. The society's ob-
jectives are the same today as
then: historic, educational and
patriofic.

Mrs. Byars has been active in
DAR for many years, serving as
chapter regent of Anne Phillips
Chapter and as registrar and first
vice regent of the Alabama So-

ciety. She is also an active member

of Colonial Dames XVII Century,
Daughters of the American Colo-
nists, Alabama Genealogical So-
ciety and numerous other patriotic
and civic organizations.

The Byars have four children
and reside in Montgomery.

In memory of J.0. Sentell, Jr.

As a tribute to the late ].O. Sen-
tell, United States Senator Howell
Heflin entered a statement in
memory of him in a recent issue of
the Congressional Record.

Sentell, who died January 19,
served for many yvears as clerk of
the Supreme Court of Alabama, in
addition to his duties as editor of
The Alabama Lawyer (from
1967-82).

GOLF COURSE

Cear Laxe [ESTATES

“I'LL BE AT A C.LE. COURSE FOR THE REST OF THE DAY."

The Alabama Lanver
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A Judicial Perspective:
Reimbursement of Appointed Counsel
and Effective Assistance of Counsel

The appointed criminal defense at-
torney serves an invaluable function
without which our criminal judicial
system could not operate. However, it
often appears that appointed counsel is
frustrated by the system served and
the indigent defended. On the one
hand, counsel is underpaid for his ser-
vices which often involve defending
the most heinous crimes committed by
society’s outcasts and renegades. On
the other hand, counsel often is charged
with being ineffective and incompe-
tent by the client. This article, in
summary fashion, highlights recent
developments in both of those areas.

Part 1

June 13, 1984, significant changes
became effective concerning reimburse-
ment for appointed counsel. Counsel
appointed to defend any indigent de-
fendant for the appeal from a decision
in any criminal conviction or juvenile
proceeding is entitled to reimburse
ment for services rendered at the rate
of $40 per hour “for time reasonably
expended in the prosecution of such
appeal, and any subsequent petition
for writ of certiorari.” Alabama Code
1975, § 15-12-22(d) (1984). This $40 per
hour includes both “in-court” and
“out-of-court” time,

There is no longer a $500 maximum
limit on expenses incurred in handling
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by
Hon. William M. Bowen, Jr.

an appeal from a conviction or juvenile
proceedings. Section 15-12-22(d), as
amended, provides that “"counsel shall
also be entitled to be reimbursed for
any expenses reasonably incurred in
preparing and handling such appeal, to
be approved in advance by the appel-
late court.” This amended section does
not limit expenses to a maximum of
“one-half of the allowable attorney
fees” as did its predecessor. Reason-
ably incurred expenses include such
items as postage fees for the mailing of
briefs, copyving and typing fees, and mi-
leage (at the present rate of 5.22 a mile
§ 36-7-22),

The total fees awarded counsel shall
not exceed 31,000 plus expenses for
any appeal and subsequent petition for
writ of certiorari, § 15-12-22(d), with
two exceptions: (1) If the state takes a
pretrial appeal, defense counsel also
may be reimbursed up to $1,000 plus
expenses for handling just that pre-
trial appeal; (2)If the Alabama Supreme
Court grants a petition for writ of cer-
tiorari, which is automatic in death
penalty cases, “counsel shall be en-
titled to bill separately for all services
rendered after the granting of the cer-
tiorari petition, up toa separate limit of
$1,000.00 [plus expenses] over and
above any funds received for services
rendered in the court of criminal ap-
peals.” § 15-12-22(d)

Indigent fees in appeals from the de-

nial of petitions for writs of habeas
corpus and error coram nobis or other
post-conviction remedies are governed
by § 15-12-23(d). That section does no!
authorize reimbursement for expenses
because it only provides that the “fee
shall be based on the number of hours
spent by counsel in working on such
proceedings.” An attorney's total fee is
limited to a maximum of $600 at the
rate of $40 per hour for time expended
in court and $20 per hour for out-of-
court time. Section 15-12-23 does not
provide any additional amount of reim-
bursement in the event certioran is
granted by the supreme court. Although
not specifically provided for, an appeal
from a revocation of probation is gov-
erned by § 15-12-23.

Part 11

A criminal defendant on his first ap-
peal as of right has a constitutional
right to the effective assistance of
counsel. Evitts v. Lucey, —__US.
105 S.Ct. 830 (1985). The test of effec-

William M. Bowen, Jr., the presiding
judge of the Alabama Cowrt of Criminal
Appeals, is a native of Birmingham. He
recetved his bachelor's degree fram Sam-
ford University and his law degree from
Cumberland School of Law. Before as-
swming office in 1977, Judge Bowen
served as an assistant attorney general.
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tive assistance presently applied is the
standard of “reasonably effective re-
presentation.” Smith v. Wainwrigh!,
741 F.2d 1248, 1259 (11th Cir. 1984),
cert. den., U.S — 1058.Ct, 1853
and 1855 (1985). Counsel need not pro-
vide perfect assistance and need not
brief issues reasonably considered to
be without merit, Smith, supra, or
“raise issues that he reasonably con-
cludes will not be considered on the
merits by the appeals court.” Francois
v. Wainwright, 741 F.2d 1275, 1285
(11th Cir. 1984), Appellate counsel has
no constitutional duty to raise every
nonfrivolous issue requested by the de-
fendant, fones v. Barnes, 463 U.S. 745,
103 S.Ct. 3308, 77 L.Ed.2d 987 (1983)

Although, generally, counsel’s fail-
ure on appeal to advance errors which
only have subsequently gained “judi-
cial recognition” does not constitute
ineffective assistance, Swullivan v.
Wainwright, 695 F.2d 1306, 1309 (11th
Cir.), cert. den., — U.S. ___, 104
S.Ct. 290, 78 L.Ed.2d 266 (1983), see
also Reed 0. Ross, ___ US, 104
5.Ct. 2901 (1984), “there may be some
cases in which trial counsel’s failure to
preserve error will not excuse appel-
late counsel's failure to raise the er-
ror,” Francois, 741 F.2d at 1286, How-
ever, an appellate court should not
“second guess reasonable professional
judgments” by appellate counsel as to
what are the most promising issues for
appellate review. fones v. Barnes, 103
S.Ct.at 3314, Counsel should raise “all
arguably meritorious issues which
might lead to the convict's securing of
relief unless counsel has a reasonable
basis designed toeffectuate his client’s
interests for refraining from making
the contention.” Annot. 15 A.L.R.4th
582, 602 (1982)

In almost every case, counsel's fail-
ure to file a brief on appeal constitutes
ineffective assistance, Anders v. Cali-
fornig, 386 U.S, 738, 87 S.Ct. 1396, 18
L.Ed.2d 493 (1967). “|Tlhe failure to
file a brief ina nonfrivolous appeal falls
below the standard of competency ex-
pected and required of counsel in crim-
inal cases and therefore constitutes in-
effective assistance” of counsel. Mylar
v. Alabama, 671 F.2d 1299, 1302 (11th
Cir.1982), cert.den., __U.5.___ 103
5.Ct. 3670, 77 L.Ed.2d 1411 (1983). As
anactive advocate, appellate counsel is
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duty bound to “inform the court of er-
rors committed at trial” and “provide
legal citations and reasoning to sup-
port any claim for relief.” Mylar, 671
F.2d at 1301; Passmore v. Eslelle, 594
F.2d 115 (5th Cir.), modified, 607 F.2d
662 (5th Cir. 1979), cert. denied, 446
11.S. 937 (1980)

“If counsel finds his case to be wholly
frivolous, . . . he should so advise the
court and request permission to with-
draw.” Anders, 386 11.5. at 744. The
request to withdraw should be accom-
panied by a brief referring to anything
that arguably might support the ap-
peal. At a minimum, this brief should
include a list of adverse rulings in the
trial court. Counsel should furnish the
indigent with a copy of the brief and
request time for the indigent to be al-
lowed to raise any issue he chooses.

When appellate counsel fails to file a
brief, it is the policy of the court of
criminal appeals to send that attorney
aletter informing him of the holding in
Muylar. This court does not file a com-
plaint with the Alabama State Bar

against appellate counsel. However,
the bar has requested that it receive a
copy of every Mylar letter. This letter
serves three purposes. It effectuates
the responsibility of this court to en-
sure the defendant receives the consti-
tutionally required assistance of coun-
sel, It avoids the delay associated with
an out-of-time appeal which must be
granted where the defendant has been
denied the effective assistance of ap-
pellate counsel or his right of appeal.
Ex parte Longmire, 443 So.2d 1265
(Ala. 1982). Finally, the letter serves as
a reminder to those attorneys who
have negligently or inadvertently failed
to file a brief,

Appellate counsel who represent their
clients in the best traditions of the pro-
fession should claim the full reimburse-
ment to which they are authorized
and entitled. Those few who fail in
their duties as active advocates should
realize the almost certain risk they en-
counter of being criticized before the
bench and bar, o

THINK
STRUCTURE

When you have a personal injury case, THINK STRUCTURE.
That's right. Think structured settiement as an alternative to a
lump sum settlemeni and maximize the cash available for the
claimant atthe lowest possible cost to the defendant. Call now for
ideas on what creative use of US. Treasury securities and
annuities can do for your settlement needs.

Lamar Newton

Southern Structured Settlements, Inc.
1200 Bank for Savings Building
Birmingham, Alabama 35203
205-328-2666




Law Day USA

"Remember with pride liberty, jus-
tice and equality under law.” These
words, spoken by former United States
President Dwight D. Esenhower when
he proclaimed the first Law Day, appear
to be as true today as they were almost
30 years ago.

Law Day U.S.A. was established in
1958 by a U.5, Presidential Proclamation
and reaffirmed three vears later by a joint
resolution of congress. Celebrated an-
nually on May 1, Law Day's purpose is to
reserve a “special day of celebration by
the American people in appreciation of
their liberties and to provide an occasion
for rededication to the ideals of equality
and justice under the laws.”

“Liberty and Justice for All," this vear's
theme, encouraged Law Day programs
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and events to center on what America
enjoys because of our legal system’s goal
of liberty and justice for everyone.

how some city and county bar associa-
tions in Alabama celebrated this com-
mitment to improving and preserving the
American legal system.

Baldwin County

Throughout the county, numerous

speakers and guided tours took place
May 1, with the majority of the tours

planned especially for elementary school
students.

An essay contest for junior high stu-
dents was won by Robertsdale contest-

ants. Baldwin County senior economic
and government classes heard lectures

by District Attorney David Whetstone
and Assistant District Attorney Greer
Minic.

In addition, several mayors around the
county signed their own Law Day proc-
lamations; libraries emphasized the legal
motif in displays and various churches
observed the day in different ways,

Butler County

Seniors from all county schools were
treated to a panel discussion and a ques-
tion and answer period with panel mem-
bers representing the four levels of Ala-
bama's judicial system.

Justice Hugh Maddox (supreme court);
Judge Sam Taylor (appeals court); Judge
Arthur E. Gamble, Jr., (circuit courts);
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Judge Joseph N. Poole, IlI, (district
courts); and Butler county and municipal
officials participated in the day’s events.

Also included was a short presentation
by the local juvenile probation officer on
local judicial history,

Cullman County

The county bar association held a Law
Day luncheon with attorney James J.
Thompson as guest speaker, Other ac-
tivities included a taped discussion by
local attorneys James J. Knight, Steven
J. Pettit and Assistant District Attorney
Charles MNeizer regarding Law Day's
foundation, recent developments in legis-
lation, etc, This discussionwas airedona
local radio station,

Escambia County

An “actual” criminal case, in which an
advisory jury of high school students was
selected to hear and decide the case, was
sponsored by the county bar. (The de-
fendant was charged with possession of
marijuana and found guilty of the of
fense.) The 12-member jury and two al-
ternates represented the four county
high schools.

Concluding Law Week activities was a
lake party and cookout for bar members
and spouses.

Huntsville-Madison County

Monday and Tuesday, April 29 and 30
attorneys went to local high schools and
talked to students on topics ranging from
the development of law in society to how
students can prepare themselves for a
career in law.

Law Day was celebrated with a church
service at the First Presbyterian Church,
with the Honorable Sevbourn Lynne,
Edwin Breland and John David Snodarass
heading the noon presentation. Follow-
ing the service, more than 160 bar mem-
bers met for lunch and a monthly meeting,

Later that same day, the courtroom of
the Madison County courthouse was
dedicated to the honor and memory of
Judge Schuyler H. Richardson.

May 2, the bar, in conjunction with the
local federal bar, held its annual Law Day
banquet at the Redstone Arsenal Offi-
cers' Club, with featured speaker Robert
L. Steed, Atlanta attorney and humorist,

All law offices closed at noon Friday in
the observance of Law Day.
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Jackson County

Mock trials and informative speakers
involved students throughout the county.
The mock trial eventually was seen by
almost B00 students and was held in local
courtrooms,

Law Week culminated in the bar's an-
nual banquet, held at the home of H.
Thomas Armstrong, county bar presi-
dent. Public service announcements in
local newspapers and on a local radio

station helped ensure the success of Law
Week.

Lauderdale County

Mumerous events for Law Week were
scheduled throughout the county. Among
these were the proclamation by the Flor-
ence City Commission of Law Week for
the week of April 28-May 4: a speakers
bureau from the local bar going to senior
high, junior high and elementary schools;
and an essay for senior high students
using the Law Day theme.

A poster contest, continuing legal ed-
ucation seminar, mock trial, Law Day
brunch (sponsored by the Legal Secre-
taries Association for local bar members),
senior citizens' program and courthouse
tours for school groups also filled Law
Week in Lauderdale County.

The McKinley Young Lawvers pre-
sented the William Rotch award to Bar-
bara Collum of the county probate judge's
affice for having gone “above and bevond”
the call of duty in assisting lawvers, and
the Colbert-Lauderdale Bar Auxiliary
ended Law Week with a picnic and live
entertainment.

Marshall County

The bar association, in conjunction
with the bar auxiliary, held a picnic-bar-
becue for members of the bar and legal
assistants. In another joint effort, bar
members and legal assistants provided
books for the county law library.

Members of the bar visited each high
school in the county, discussing topics
relating to law and the legal community.
One final cooperative effort (between the
bar and bar auxiliary) provided law-re-
lated books for libraries throughout the
county.

Mobile
An information booth at Bel Air Mall,

exhibiting winning entries in the bar auxil-
iary's poster contest, and senior citizens'
seminars were just two of the events
coordinated by the Maobile bar. In addi-
tion, several members of the bar spoke
to students at area high schools,

The week concluded with the tradi-
tional naturalization ceremony in the
Honorable W. Brevard Hand's court-
room. Almost 60 persons, from 29 coun-
tries, became America's newest citizens.

Participating in the program were
Theodore High School's choir, the U.S.
Marine Corps Color Guard, the Mabile
Exchange Club and the Daughters of the
American Revolution. All judges of the
13th circuit and the southern district of
Alabama were present; a certificate of
appreciation was presented to Judge
Hand for his assistance.

Montgomery County

A “Day in Court,” including a tour for
50 eighth-graders of various state and
federal courts, was sponsored by the bar.
The United States Air Force donated
two buses for transportation, as well as
served as tour guides and chaperones,

The day included a naturalization cere-
mony at the federal courthouse; tour of
the Alabama Supreme Court and an ad-
dress by one of the justices; bus tour of
Maxwell AFE and lunch at the Officers'
Dining Hall; tour of the Air Force JAG
School, with an address by the comman-
dant and video-taped mock trial court-
martial; and tour of the county court-
house, with a talk by Judge Joe Phelps
and a look at the county jail facility.

The next day, the bar sponsored a
Law Day reception and cocktail hour at
the Capital City Club.

Morgan County

With the assistance of the Young
Lawyers' Section, the county bar spon-
sored a luncheon recognizing the efforts
of PACT (Parents and Children To-
gether), a child abuse prevention associ-
ation. PACT received a $250 donation
from the bar.

In addition, the YLS, in conjunction
with the Decatur City Police Depart-
ment, the Hartselle Police Department
and the Morgan County Sheriff's De-
partment, staffed the fingerprinting of
many area children.
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first time the membership rolls of the
Alabama State Bar are computerized.
We owe a debt of gratitude to the Ad-
ministrative Office of the Courts for
providing the bar with access to its
computer, This not only will lead to the
computerization of the membership list,
but also the admission data relating to
law students and prospective lawyers
and disciplinary matters relating to
members of our bar,

A priority area has been the study of
the organization and povernance of
your bar, including the election of its
officers. The Governance Committee,
chaired by Gary Huckaby of Huntsville
and aided by Vice Chairman John Proc-
tor of Scottsboro, and each of its mem-
bers, has conducted extensive study
into the existing structure of the bar,
held a public hearing during the mid-
year meeting and proposed to the bar
commissioners a comprehensive reor-
ganization of the bar. The bar com-
missioners have under consideration
the committee report and minority
views, | feel confident the bar will be
reorganized to provide increased repre-
sentation for the larger judicial cir-
cuits, but retain representation for each
of the 39 judicial circuits. The Gover-
nance Committee is due a special com-
mendation for tackling a difficult task
and responding in a responsible manner
to the bar commissioners.

The Task Force on Judicial Evalua-
tion, Election and Selection recom-
mended, and the bar commissioners
approved, proposed legislation to pro-
vide for non-partisan judicial election
for all state courts and a judicial nomi-
nating commission for state appellate
judges. Both of these bills were intro-
duced without success in the 1985 reg
ular session, but we have our foot in the
door. Our able legislative counsel have
made progress with members of the
legislature in the pursuit of these ideals.

The Programs, Priorities and Long-
range Planning Committee, chaired by
Harold Speake of Moulton and co-
chaired by Thad Long of Birmingham,
has undertaken extensive studies and
made excellent long-range recommen-
dations for the operation of your bar as
your service arm. This committee pro-
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vided an invaluable service to all law-
yers in this state, including a compre-
hensive study of the electronic mechan-
ization of the headquarters functions.
This committee’s labor and foresight
will accrue to the benefit of usall and of
the future of our profession.

The special Task Force on Alcohol
and Drug Abuse has formed a non-
profit corporation for the purpose of
establishing a program to help our fel-
low lawyers, The initial board of Concerned
Lawvers Foundation, Inc., is composed
of the Task Force Chairman, Judge Val
L. McGee of Ozark; Judge John Patter-
son; incoming President Jim North and
attorneys Mike Conaway and Walter
Price, Jr. The program of the Alabama
State Bar at its annual meeting in
Huntsville reflects the substantial need
in this area and as well the continued
hard work of this task force.

After almost two years’ study, the
board of bar commissioners has adopted
proposed rules for an Alabama State
Bar Client Security Fund. These rules
have been transmitted to the Supreme
Court of Alabama with a request for
their adoption. The board has formally
commended the Client Security Fund
Committee for its work. Birmingham
attorney Jim Ward and his committee
have done the bar and the public a
great service with their dedicated
efforts.

During the 1984-85 bar vear, two
new sections were created — bank-
ruptcy and family law. In addition, a
litigation section is to hold its organiza-
tional meeting at the annual mesting.
Sections within the bar permit the uni-
ting of legal practitioners who special-
ize in certain areas of the law, all for the
improvement of the services offered to
the public.

There is bad news on the federal
front affecting Alabama citizens and
both plaintiff and defense lawyers in-
volved in personal injury litigation. Af-
ter approximately 30 years, the Inter-
nal Revenue Service arbitranily changed
its regulations to impose federal in-
come tax on awards and settlements of
wrongful death cases, singling out Ala-
bama's punitive damages wrongful
death statute in the regulation. The
bar commissioners elected to oppose
this discriminatory move. Your presi-
dent wrote requesting the aid and as-

sistance of our senators and congress-
man. After receiving negative responses
from the IRS, Tom Carruthers and
Robert Couch of Birmingham were re-
quested to draft an amendment to the
Internal Revenue Code to exempt from
taxation punitive damages received in
wrongful death cases. After devoting
substantial research and consideration,
these lawyers cooperated with David
Wooldridge, who was employed by the
Alabama Trial Lawyers, and proposed
corrective legislation has been for-
warded toour congressmen for action,
I hope we will be successful in our le-
gislative endeavors during this vear of
proposed tax reform.

There also is good news on the na-
tional scene. A major problem confront-
ing the organized bar in this country
was the attempt by the Federal Trade
Commission to include within its reau-
thorization legislation the preemption
of traditional state regulation of the le-
gal profession. This attempt recently
has been defeated in congress, meaning
the courts will continue to determine
what, if any, jurisdiction the FTC may
have over the profession under the 1914
FTC Act, as limited by the state action
doctrine of Parker v. Brown. The suc-
cessful fight against this adverse legis-
lation was initiated and led by the
Southern Conference of Bar Presidents,
which includes in its membership the
president and president-elect of the
Alabama State Bar, with the joint ef-
forts of the National Conference of Bar
Presidents and American Bar Associa-
tion.

These accomplishments point to the
continued success of the Alabama State
Bar in its representation of Alabama
lawyers, Yet, |, more than anyone, real-
ize the magnitude of the job left for
future administrations. [ leave with the
realization, though, that incoming Pres-
ident Jim North will provide able lead-
ership, and he will receive the full coop-
eration and assistance of your bar
commissioners and state bar staff. While
all may not be well within the profes-
sion, each of you can expect an out-
standing administration in 1985-86.

In closing the 1984-85 year, | thank
each of you for the opportunity to serve
and for your work and support in help-
ing me carry out your program. O

— Walter R. Byars
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reminder from my secretary
that the article for the Young

Lawyers' Section of the July
issue of The Alabama Lawyer is late
again makes me realize time has flown
during the past year. It has beena busy
— at times too busy — year, but a very
satisfying one from the standpoint of
having served the bar. Unfortunately,
it seems just as one gets a good grasp
on the system and its people, the time
has come to relinquish the gavel to an-
other individual. Suffice it to say [ thor-
oughly have enjoyed my opportunity to
serve the voung lawvyers of this state,
and I hope that by my having done so |
have contributed in some small way to
the betterment of our profession.

I thank all of the fine attorneys with
whom | have served on the YLS Execu-
tive Committee, particularly those of-
ficers who have been so helpful to me
during this year. Without their stead-
fast aid and support, the Young Law-
yers' Section would not have been
nearly as successful this year in its
activities. Thanks alsogoto particular
members of the executive committee
who have gone above and beyond the
call of duty in their efforts on behalf of
the Young Lawyers' Section. James
Anderson of Montgomery, Ron Davis
of Tuscaloosa, Bernie Brannan of
Montgomery, James Miller of Birming-
ham, Randy Reaves of Montgomery,
Charles Mixon and Caine ('Rear of
Mohile, Dick Richardson of Huntsville,
Lynn McCain of Gadsden, Pat Harris
and Myra Sabel of Montgomery, Claire
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Black of Tuscaloosa and others too
numerous to mention continually have
been willing to give of themselves and
their time.

I would be remiss if 1 did not also
extend my gratitude to Walter Byars,
president of the state bar, Walter is a
very enthusiastic individual when it
comes to promoting his profession, and
| believe some of his enthusiasm has
spilled over tothe young lawvers in our
efforts to better our profession. Walter
particularly has been helpful in times
of crisis when decisions had to be made
that were of long-range effect on the
young lawvers, and the state bar as a
whole. Of course, it goes without say-
ing Reginald Hamner and his staff at
the Alabama State Bar Headquarters
in Montgomery have done their usual
fine job, Without Reggie, Mary Lyn
Pike, Margaret Dubberley, Diane Wel-
don and the other members of the staff,
the Young Lawyers' Section would
have fallen short on several occasions
during the year,

By the time this article appears in
the hands of the lawvers throughout
the state, my term will have ended and
Bernie Brannan of Montgomery will
have taken over. Between the time of
writing this article and its appearance
in The Alabama Lawver, several pro-
jects remain to be completed in this
year's activities of the Young Lawvers’
Section. May 17 and 18, the annual
Sandestin seminar was held in San-
destin. Approximately 200 young and
“old" lawyers attended this particular

by
Robert T. Meadows, I11
YLS President

seminar with 180 of those pre-register-
ing. The seminar programs, together
with the golf and tennis tournaments,
were well received by all in attendance.
One would do well to make plans to
attend the May 1986 annual Sandestin
seminar,

In Montgomery on Wednesday, May
22 the second bar admissions cere-
mony of the year was held. Approxi-
mately 80 new admittees to the bar
were honored. At the bar luncheon
held that day, the Hon. Fred Gray of
the law firm of Gray, Langford, Sapp,
Davis & McGowan of Tuskegee spoke
to the new admittees. Mr. Gray, in ad-
dition to having handled a number of
very significant cases throughout his
years as a practicing lawver, recently
has been named president of the Na-
tional Bar Association. It is significant
that Mr. Gray, who graduated from
Case Western Reserve Law School, will
be assuming the presidency of the
NBA at approximately the same time
another graduate of Case Western Re-
serve Law School is assuming the
presidency of the American Bar Asso-
ciation,

For the annual bar convention held
in Huntsville in July, Dick Richardson
and his Huntsville young lawvers ar-
ranged a party for the young lawyers
of the state who will attend the con-
vention. Dick and his comrades from
the Huntsville Young Lawvyers' Sec-
tion are to be commended. | hope this
type of party will continue as an an-

{Conlinued an page 181)
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he Alabama Legislature unanimously approved

and the governor signed into law the Eminent Do-

main Code. This act was one of only a relatively
few major bills approved during the 1985 regular session.
Also approved was a bill authorizing pro-tanto settlements
(see "Pro Tanto Settlements” by Judge Marvin Cherner,
page 197).

This was the first year the legislature operated under
“budget isolation,” a constitutional amendment approved
by the voters requiring no legislation could be passed until
the two budgets were passed and submitted to the governaor.

The budget isolation amendment did provide an excep-
tion which permitted other legislation to be considered if a
resolution was approved first by a majority of the respective
house. This provision apparently caused the house no prob-
lem. The house bills, with their companion resolution, were
considered as usual. The senate required every budget iso-
lation resolution to be referred to the Senate Rules Commit-
tee. Consequently every bill once approved by one of the 20
senate committees still required the approval of a resolution
from the rules committee before it could be considered by
the senate,

Only 89 senate bills (12.34 percent) were enacted into law,
Of these 40 were local bills applving toonly one county. The
house of representatives enacted only 251 of which 183 were
local bills.

Only 105 statewide bills were enacted during the regular
session. Most were of limited scope, applying to only one
state agency or were pay raises or expense hills for state and
county officials.

ALABAMA LAWYERS RESEARCH SERVICE

The University of Alabama School of Law Clinical Program

LEGAL MEMORANDA CONFIDENTIALLY PREPARED AT
REASONABLE RATES BY SELECTED LAW STUDENTS
UNDER ATTORNEY SUPERVISION,

912 Fourth Avenue Tuscaloosa, AL 35401 [205) 343-6904
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by
Robert L. McCurley, Jr.

The following chart is an indication of 1985 legislative
enactments to prior years,

Percentage of Legislative Enactments
to Bills Introduced

Years
1985 1982 1980 1975
House Bills Introduced 1080 787 1145 2598
% of House Bills Passed 2324 1182 1205 31.7

Senate Bills Introduced 721 531 605 1601
% of Senate Bills Passed 1234 2222 1736 232

House Joint Resolutions

Introduced 217 307 175 688
U of House Joint

Resolutions Passed 8986 8403 TEEE 60
Senate Joint Resolutions

Introduced 112 169 239 0
W of Senate Joint

Resolutions Passed 87.5 8461 4393 497
Local Acts 223 205 324
TOTAL ACTS J40(a) 628(b) B1c) 1822(d)

{a) Regular session only

(b) Includes regular session and 3 special sessions

(c) Regular session only

{d) Includes organizational session, regular session and 4 special
sessions. Prior to Peddyeoart v. Cily of Birmingham (which
declared general bills of local application to be unconstitu-
tional) 354 So.2d 808 (Ala, 1978)

Robert L. McCurley, fr., divector
of the Alabama Law Tnstitule, re-
cetved s B.S. and LL B, degrees
from the University of Alabama,
In this vegwelarcolwmn, Mr. MeCur-
ley will Reep ws wpdated on legisla-
tion of interest and imporiance fo
Alabama allorneys,
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Eminent Domain

The Eminent Domain Act (Act No. 85-548), sponsored by
Senator Frank Ellis and Representative Jim Campbell,
passed the legislature and will be effective January 1, 1986,
The revision was the work of a committee chaired by the
late Maurice Bishop of Birmingham. This bill provides a
procedure for handling eminent domain cases from the
commencement of the action through judgment and post
judgment. It does not change the requirements for the right
to condemn. The present Title 18, although slightly modi-
fied, is included in this new code.

Pro Tanto Settlements

Section 12-21-109, Cade of Alabama 1975, was amended to
include “all judgments entered pursuant to pro tanto set-
tlements.”" This amendment (act no. 85-517) was effective
May 8, 1985, The bill was sponsored by Representatives
Mike Box and Beth Marietta and Senator Jim Smith,

Child Abuse

The legislature also passed eight “child abuse™ protection
hills. Among other requirements these bills require crimi-
nal background investigations for foster parents and others
who work with children. The testimony of children in child
abuse cases may be videotaped and the taped testimony
used at trial.

Taxation

The legislature passed a corporate income tax bill which
conforms Alabama's corporate income tax law provisions
with the federal law. It further makes available Subchapter
S treatment for foreign and domestic corporations by delet-
ing the ten million dollar gross sales limit. [t further re-
quires a carry-over basis for gifts and transfers in trust
taking place after March 14, 1985. Alabama income tax
procedure rules also were conformed to their federal coun-
terparts by adopting the federal "timely mailing is timely
filing” rule. The bill also phases out the $600,000 per vear
corporate net operating loss rule and now allows a 15-year
net operating loss carry-over. This corporate income tax bill
was signed into law May 8 as Act No. 85-515.

The Federal Tax Reform Act of 1984 (P.L. 98-369) became
effective January 1 and relates to tax treatments of alimony,
separate maintenance, property settlements and child sup-
port. Alabama has not conformed its law, but still treats
such payments under the federal law in effect January 1,
1982. The hill conforming Alabama's law with the federal
law was caught in the last day "log jam,” but will be
re-introduced in an expected special session.

Other Legislation

The legal drinking age was raised to 21 years of age. This
billdid “grandfather in" all those 19 vears of age by October
1, 1985, and certain others in the military. This law will
become effective October 1, 1986,

The primary election date was moved from September to
June. The 1986 elections will hold an initial primary June 3,
1986, with a run-off June 24, 1986, O
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programs being offered in Alabama; (3) Carefully evaluate
the provisions of any policy for prior acts coverage. Some-
times you find a more favorable basic rate; however, in
purchasing your “tail” coverage, yvou very well may pay
more for this coverage than the overall increase in the policy
costs under which you currently are insured; (4) Watch for
new restrictions in prior policy provisions. Many insurers
are seeking to reduce exposure through this means and
remain in the market at, [ hope, a competitive rate.

The American Bar Association Standing Committee on
Lawyers' Professional Liability and our own Insurance
Programs Committee of the Alabama State Bar are frus-
trated by the lack of consistency in this market. It ishard to
realize that 15 years ago this problem was not worthy of a
committee's time in either association, much less the neces-
sity for full-time staffing of a position within the American
Bar Association.

One thing is readily apparent. Lawyers are getting sued
for malpractice; judgements and/or settlements are being
obtained. Be assured we in Alabama are not paving for the
mistakes in other jurisdictions; we are paying for our own
mistakes as this problem is a pervasive one throughout our
profession within these United States.

It will get better if history can be relied upon, I predict an
easing in late 1986, but I fully anticipate to find us in the
same predicament we are in today no later than 1993, No
one has explained satisfactorily to me the cyclical effect that
occurs with seeming regularity every seven years. Come to
think of it, there very well may be a "seven-year itch.” O

— Reginald T. Hamner

S —— e a— = ===}
MEMORANDUM

TO: Bench and Bar of Alabama

FROM: HobertG. Eadale, clerk
Bupreme Court of Alabama

In the case of Green v. Harbin, presently pending in the United
States District Court for the Northern District of Alabama, a decrse
was entered on May 21, 1986, concerning writs of garnishment. That
deores requires: (1) judgment debtors be given express notice of
rights of exxemption, and (2) the development of a new timetable in
which to maks & contest of & ¢laim of exemption, along with a proce-
dure for mandatory dismissal of process if no contest of exemption is
timely made and a prompt hearing if a contest is mads.

The order further provides the state will be enjoined from the issu-
ance of any writ of garnishment (except to collect child or spousal sup-
port ) afterJune 20, 1886, unless the above requirements are met.elther
by lagisiative act, local judicial order or a rule of the supreme court.

Pending legislative action on this matter, the court has asked the
Standing Committes on the Alabama Rules of Civil Procedurs to study
this matter and recommend a rule or rules putting the stats in
compliance with the court order. Unfortunately, this cannot be donea
in time to publish such & rule or rules in the July issue of The
Alabama Lawyer. Publication will be mads in the September {ssue,

These rules probably will be in the form of Emergency Garnish-
ment Rule A (replacing § 6-6-394, Code of Alabama [ 1975 ]) and tha
Emeargency Garnishment Rule B ( replacing § 6-10-37, Code of Ala-
bama [ 1875]).

If you have not dona 8o already pleass obtain a copy of thess rules
from your cirouit or district clerk's office.
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Recent Decisions of the
Alabama Court of
Criminal Appeals

Arson expert cannot testify as
to the ultimate fact

Huffman v, State, 3rd Div., 975 (April
23, 1985) — The Alabama Court of
Criminal Appeals reversed the defend-
ant’s arson conviction based upon the
error which occurred during the exam:
ination of John Robinson, assistant fire
marshall for the State of Alabama.

Mr. Robinson, after giving his quali-
fications, stated he made an investiga-
tion of the fire to determine if the cause
of the fire was from natural causes or
had been set intentionally. During the
course of the direct examination, the
prosecutor asked the following ques-
tions:

Q. Okay. Now, | am going to ask you if
vou have an opinion as to the cause of
the fire, | mean exactly what mate-
rials were used, if any, to start the
fire.

A. Based on the elimination of acts of
God and acoidental causes, [ would
have to feel that this fire was inten-
tionally caused,

MR. YATES: Your Honor, I object.
THE COURT: Overruled.

MR. YATES: Your Honor, that asks
— that's an ultimate fact of issue
here. That is not expert testimony.
THE COURT: Overruled. . ..

Q. So, it 18 your determination that it
was a deliberate or intentional fire?
MR. YATES: Object to that. It asks
for an ultimate fact in issue, and it is
not subject to an expert witness's
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testimony.
THE COURT: It's his opinion. Ask
him that again."”

Judge Tyson, writing for a unanim-
ous court of criminal appeals, affirmed
the doctrine enunciated in Hughes v.
State, 412 So.2d 296 (Ala.Crim.App.
1982), In Hughes, the court of appeals
held:

“It is elear that, over proper objec:
tion, the admission of testimony that
a fire was "intentional’ or ‘of incen-
diary origin’ is reversible error. See
Colvin v, State, 247 Ala. 55, 22 So.2d
548 (1945); Morcland v. Stale, Ala.-
Cr.App. 373 So0.2d 1259 (1979). Even
anexpert may not give an opinion on
the issue since the cause of a fire is
the ultimate fact in an arson case.”

Judge Tyson critically noted: “It is
clear from the record . . . that Mr. Ro-
binson was improperly permitted to
give his opinion as to the ultimate fact
at issue in this arson case. Thus re-
versible error occurred.”

Recent Decisions of the
Supreme Court of
Alabama—Civil

Administration of estates . ..
section 26-12-7 invalidated
for purposes of inheritance

Abrams v. Wheeler, 19 ABR 1451
(March 29, 1985) — The issue pre-
sented was whether the two-year stat-
ute of limitations on paternity proceed-
ings set out in§26-12-7, Ala, Cade 1975,
bars the child from inheriting from the
decedent's estate by intestate succes-
sion. The supreme court answered the
question in the negative. The decedent
died intestate leaving an illegitimate
child. The trial court found since the
child was illegitimate, she was not en-
titled to inherit as the judicial deter-
mination of paternity was not made
within two years of the child's birth as
required by statute and Everage v. Gib-
son, 372 So.2d 829 (Ala. 1979).

John M. Milling, Jr.,
a member of he
Monitgomery law
firm of Hill, Hill,
Carter, Franco, Cole
& Black, received his
B.S. degree from Spring Hill College and
1D from the University of Alabama. As
a co-author of significant recent deci-
stons, he covers the civil portion.

David B. Byrne, Jr.,
a member of the
Manlgomery law
irm of Robison &
Belser, received his

i B.S. and LL.B. de-
grees from the Universily of Alabama.
He covers the eriminal law portion of
significant recent decisions.

July 1985



The supreme court stated the rulein
Everage is modified because the United
States Supreme Court recently has
struck down Tennessee's two-year stat-
ute of limitations as being in violation
of the equal protection clause. The ra-
tionale is that the limitation failed to
afford illegitimate children an adequate
opportunity to obtain child support
while failing to be related substan-
tially tothe state interest of preventing
the litigation of stale or fraudulent
claims. The supreme court also noted
the Alabama Court of Civil Appeals in
State v. Martin, 437 So.2d 1311 (1983),
recently invalidated §26-12.7, supra,
for purposes of support. The supreme
court reasoned that since a judgment
of paternity serves the same state pur-
pose, regardless of whether it pertains
to support or intestale succession, it fol-
lows that the statute of limitations
likewise discriminates for purposes of
establishing the right toinherit from a
putative father's intestate estate.

Administration of estates . ..
section43-2-24 applies only
to testate estates

Ex parte: Holladay (In Re: The Estate
of Calvin ferome Holladay, Deceased),
19 ABR 1255 (March 22, 1985} — Ina
case of first impression in Alabama,
the supreme court was asked to decide
whether §432-24, Ala. Code 1975,
permits the probate court to issue let-
ters of administration toa widow, who
at the time of her husband’s death was
disqualified under §43-2-22, Ala. Code
1975, for minority. Teresa Holladay
was only 16 at the time of her hus-
band’s death and thus disqualified be-
cause of minority. Her fatherin-law
was appointed sole administrator,
Teresa subsequently remarried and
when her disability of non-age was
removed, she filed a petition to have
her father-in-law removed or in the al-
ternative to be appointed co-adminis-
trator. Relying on §43-2.24 the trial
court issued supplemental letters of
administration naming the widow as
co-administrator. Both parties filed pe-
titions for writ of mandamus.

The supreme court stated thereis no
authority in Alabama by which a pro-
bate court can issue supplemental let-
ters of administration, and there is no

The Alabama Lasver

authority by which a probate court can
appoint a co-administrator. Section 43-
224 expressly provides for supplemen-
tal letters lestamentary “if the disabil-
ity of a person under age or of a mar-
ried woman named as executor in a will
is removed.” The supreme court rea-
soned that by mentioning only those
“named as executor in a will, "’ the legis-
lature expressed its intent this section
should apply only to testate estates.
Since supplemental letters of adminis-
tration are not mentioned in §43-2-24
nor in any other statute, the supreme
court presumed the legislature never
intended to allow for the issuance of
such letters. In a footnote, however,
the supreme court stated it could not
understand why the 1975 Code com-
mittee failed to include administrators
in §43-2-.22,

Attorney and client . . .
non-licensed attorney cannot
enforce lien for fees in
Alabama

Sawyer v, McRae, 19 ABR 1680 (April
12, 1985) — Sawyer, an Alabama resi-
dent, was injured in Alabama. McRae,
a Mississippi attorney licensed to prac-
tice law in Mississippi but not licensed
in Alabama, associated an Alabama at-
torney and filed suit in Alabama. Sub-
sequently, Sawyer discharged McRae,
and McRae filed a motion to fix attor-
ney's liens. The trial court granted a
lien of $10,000, and this ruling was
certified under Rule 54(b), ARCP. The
issue was whether an attorney who is
not licensed Lo practice law in Alabama
is estopped from pursuing a claim for
recovery of compensation on a contract
with a client. In a case of first impres-
sion in Alabama, the supreme court
ruled that an attorney who is unh-
censed in Alabama cannot enforce a
contract entered into to provide legal
services in Alabama. The supreme
court noted it consistently has held
that members of other unlicensed oc-
cupations cannot enforce their con-
tracts in regard to rendered services if
they have not complied with Alabama
licensing requirements. The supreme
court could see no reason to treat the
legal profession differently from other
licensed occupations in Alabama.

Civil procedure...
rule 9(h), ARCP, requires the
plaintiff to proceed in a
reasonably diligent manner
todetermine the true identity
of the defendant

Kinard v. C.A. Kelly and Company,
Inc., 19 ABR 1385 (March 29, 1985) —
Kinard, a tenant, fell in a parking lot
and sued the lessor, Kelly and Com-
pany, Inc., August 8, 1980, Kinard's
attorney listed fictitious parties de-
scribed as owners of the premises. Al-
though Kinard's attorney maintained
he commenced “informal discovery”
soon after the complaint was filed, the
surpreme court could find no evidence
of any attempts to discover the true
identities of the fictitious parties until
January 1983 when Kinard propounded
interrogatories to Kelly and Company.
In response to the interrogatories, the
identities of the owners were revealed,
and Kinard's attorney immediately
amended her complaint to substitute
the named individuals, The defendants
filed motions for summary judgment
based upon the statute of limitations,
and their motions were granted,

The supreme court stated a plaintiff
is required to proceed in a reasonably
diligent manner in determining the
true identity of the defendant. The
court noted that although the rule does
not expressly require due diligence, the
same policy considerations requiring a
plaintiff toamend his complaint within
a reasonable time after learning of the
defendant’s true identity also require
the plaintiff to proceed in a reasonably
diligent manner in determining the
true identity of the defendant. The re-
calcitrant plaintiff cannot use Rule
9h), ARCP, to gain what otherwise
might amount to an open-ended stat-
ute of imitations.

Civil procedure ...
rule 15, ARCP, modifies
Parker v, Fies and Sons

Price v. Southern Ratlway Company,
19 ABR 1303 (March 22, 1985) — On
application for rehearing, the supreme
court withdrew its opinion of Septem-
ber 7, 1984, and took this opportunity
to address two issues not addressed
directly by the court since adoption of
the Alabama Rules of Civil Procedure,
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First, the court considered whether a
personal injury claim filed by a person
prior to his death may be amended by
his personal representative to add a
claim for wrongful death. The supreme
court answered this question in the
affirmative, ¢f the personal injury ac-
tion survives. In other words, if the
plaintiff had a breach of warranty ac-
tion (ex contractu) seeking personal in-
juries and died from those injuries, the
personal representative may amend
pursuant to Rule 15(d) and add a
wrongful death action. The supreme
court recognized this result runs con-
trary to Parker v. Fies and Sons, 243
Ala. 348, 10 So.2d 13 (1942), and stated
Parker construed Title V11, §239, Ala.
Code 1940, which has been superseded
by Rule 15. Rule 15 allows a party to
amend, alleging “transactions or oc-
currences or events” which have hap
pened subsequent to the date of the
original complaint.

The supreme court also considered
whether the wife's claim for loss of con-
sortium survived the death of her hus-
hand, when he died as a result of the
injuries sustained. The court also
answered this question in the affirma-
tive stating the cause of action belongs
to her, and the loss is hers, not his. The
supreme court reasoned that since the
consortium action would have vested
in the spouse prior to the death, the
action would not have belonged to the
decedent if he had survived and is not
affected by the survivorship statute,

Torts ...
doctrine of economic duress
explained

International Paper Company v.
Whilden, 19 ABR 1531 (April 5, 1985)
— International Paper Company (LP.)
contracted with a landowner to pur-
chase certain marked trees. L.P. also
contracted with Whilden to cut those
marked trees, Whilden entered into
another contract with LP. to purchase
some logs and secured a loan to cover
the purchase price. A dispute between
I.P. and the landowner arose because
numerous unmarked trees were cut.
At the conclusion of the timber cut-
ting, LP. owed Whilden $7,000. Be-
cause of thedispute over the unmarked
trees, LP, refused to pay Whilden un-
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less Whilden executed a blanket in-
demnity agreement holding LP. harm-
less from liability to the landowner.
Whilden signed the agreement because
he needed the money to pay off the
bank loan and because LP. told him
only a few unmarked trees had been
cut. The trial court entered judgment
against L.P. for the value of the un-
marked trees, but invalidated the in-
demnity agreement finding it executed
under duress,

The supreme court affirmed noting
the doctrine of economic duress now
has gained acceptance in many states,
including Alabama. There are three
essential elements to a prima facie
case: (1) wrongful acts or threats; (2)
financial distress caused by wrongful
acts or threats; (3) the absence of any
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reasonable alternative to the terms
presented by the wrongdoer. The Re-
statemen! (Second) of Contracts, §175
(1979), alsodefines “economic distress™
as follows:

“WHEN DURESS BY THREAT
MAKES A CONTRACT VOIDABLE

(1) If a party's manifestation of as-
sent is induced by an improper threat
by the other party that leaves the
victim no reasonable alternative, the
contract is voidable by the victim.”

The supreme court reasoned the
trial court could have found Whilden
had no choice but toaccept the terms of
the indemnity agreement, especially
when considered inlight of the supe-
rior bargaining power of LP,
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Recent Decisions of the
Supreme Court of
Alabama—Criminal

Impeachment by prior
inconsistent statement . . .
a primer

Ex Parte: Sharon Dianne Walls v,
State, 19 ABR 1528 (April 5, 1985) —
During the cross-examination of de-
fendant Watts, the state began to
question her about a statement she al-
legedly made on the night of the shoot-
ing. Before the substance of the state-
ment was brought out, Watts objected
on the ground that the statement was
involuntary and the state abandoned
the line of questioning. In rebuttal, the
state put a police officer on the stand
and attempted to introduce the state-
ment made by Watts for the purpose of
impeachment. Watts' trial testimony
was to the effect the victim and her
husband had provoked her. The state
wanted to show that in her statement
given to the detectives on the night of
the shooting, she did not mention that
she had been provoked.

The supreme court reversed the court
of criminal appeals and held that a
witness first must be confronted with
an inconsistent statement and deny
making it before that witness can be
impeached by another witness as to
the substance of that statement.

The court noted that the law is clear
that a statement, not admissible in the
prosecution’s case-in-chief to prove the
crime charged because it was obtained
in violation of Miranda v. Arizona, 384
1.5, 436 (1966), can nevertheless be
used toimpeach the accused's trial tes-
timony. See Oregon v. Haas, 420 U.S.
714 (1975). However, such statements
can be used only if the state affirma-
tively shows the statement to have
been voluntary.

The reason for the prior confronta-
tion rule is stated as follows:

“The basic reason for the require-
ment that the predicate guestion
specify time, place, content of the
supposed statement, and the person
to whom made, is toenable the facul-
ties of the mind of the witness to be
put in motion and his memory aided
by the train of ideas which such cir-
cumstances would be likely to sug-
gest with reference to the subject

The Alabama Lawyer

matter under inquiry and thereby be
aided in recalling to memory whether
he made the statement; and, if he
recalls making it, togive his explana-
tion of the apparent conflict between
his testimony and such prior state-
ment."”

Post conviction hearing cannot
be used to determine
voluntariness aspect of a
confession

Shula v. State of Alabama, 19 ABR
648 (March 1985) — Shula was con-
victed of first degree rape. During the
trial, a confession was introduced into
evidence in which Shula admitted his
guilt. The issue decided by the court of
criminal appeals was whether the state
met its burden of proving Shula made
a voluntary, intelligent and knowing
waiver of his constitutional rights,
such proof being a prerequisite to the
admissibility of the confession.

The court of criminal appeals found
the state had not met its burden of
proof and the confession was, there-
fore, not properly admissible into evi-
dence. The court’s solution was to
leave the conviction intact and remand
the case for a post conviction eviden-
tiary hearing to determine whether
Shula, in fact, made a valid waiver of
his nghts.

The supreme court granted certio-
rari to review the court of appeals’ dis-
position of the case. The defendant
argued that the proper remedy is a new
trial, not an after-the-fact hearing on
the admissibility of evidence already
entertained by the jury convicting him.
The supreme court agreed.

A confession is not properly admiss-
ible into evidence in a trial without a
showing by the state that the defend-
ant knowingly, intelligently and vol-
untarily waived his or her constitu-
tional rights before making the state-
ment. Miranda v. Arizona, 384 U.S.
436 (1966). Confessions are presumed
to be involuntary, placing the burden
on the state to prove a valid waiver.
North Carolina v. Butler, 441 U.S. 369
(1979); Duncan v. Slate, 176 So.2d 840
(Ala. 1965),

In Jackson v. Denno, 378 U.S. 368
(1964), the United States Supreme
Court declared unconstitutional the
"New York rule” governing this de-
termination of voluntariness. The su-

preme court held that it was a violation
of the due process clause of the 14th
Amendment to allow the convicting
jury to determine both the voluntari-
ness and the credibility of a confession.
Under Jackson v. Denno, supra, then,
separate triers of fact must determine
the voluntariness of a confession for
purposes of admissibility on the one
hand and the credibility of a confession
on the other hand, with voluntariness
being a factor permissibly considered
as being on credibility.

Alabama follows the “Wigmore" or
“orthodox" rule in which the judge
hears all the evidence and then rules
on voluntariness for the purpose of
admissibility as affecting weight or
credibility of the confession.

Justice Adams reasoned that under
the Alabama rule the jury considers
voluntariness as being on credibility.
Accordingly. the jurors must hear evi-
dence concerning voluntariness/cred-
ibility just as the trial court hears evi-
dence concerning voluntariness/ad-
missibility, Therefore, since the jury
which convicted Shula was entitled to
hear evidence concerning the circum-
stances in which the confession was
obtained as bearing on voluntariness,
which could then be used to weigh the
credibility of the confession, a post
conviction evidentiary hearing is in-
adequate. The proper remedy is a new
trial in which the jury hears the evi-
dence as to the voluntariness of the
confession.

There is no shortcut to
allegations of ineffective
assistance of counsel

Boatwright v. State of Alabama, 19
ABR 1587 (April 5, 1985) — Boatwright
was convicted of trafficking in mari-
juana and sentenced to nine years in
prison. The court of criminal appeals
affirmed his conviction without opin-
ion; the supreme court denied certiorari.

Boatwright later petitioned the trial
court for a writ of error coram nobis,
alleging three separate grounds for re-
lief and alleging he was denied the ef-
fective assistance of counsel in viola-
tion of Article I of the Alabama Consti-
tution and the Sixth and 14th Amend-
ments of the United States Consti-
tution.
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In support of his petition, Boatwright
alleged that his trial counsel failed to
appear at certain hearings, leaving the
petitioner without counsel well versed
in the case. He also averred that his
trial defense counsel was representing
another defendant on a drug charge at
the same time, and as a result of that
representation, there was a conflict of
interest, Petitioner further alleged his
lawyer was guilty of improper conduct
in waiving a jury trial and stipulating
the admission of the marijuana into
evidence.

The tral court dismissed the peti-
tion without a hearing. Thereafter,
Boatwright appealed the dismissal of
his writ to the court of criminal ap-
peals which affirmed. The court of
criminal appeals, in a blistering opin-
ion, noted:

“Boatwright cannot blame his con-
viction on the alleged incompetence
of his attorneys. His own statements
convicted him. . . ."”

The Supreme Court of Alabama re-
versed and remanded the case to the
trial court with the instructions to
hold an evidentiary hearing on the
matters contained in Boatwright's
petition.

The decisions of the court of crimi-
nal appeals, as well as the supreme
court, recognize that an evidentiary
hearing must be held on a coram nobis
petition which is meritorious on its
fact, i.e., one which contains matters
and allegations (such as ineffective as-
sistance of counsel) which, if true, en-
title the petitioner to relief. Justice
Beatty, writing for the majority, noted
that allegations of ineffective assis-
tance of counsel, if true, entitle the pe-
titioner to relief; thus, the petition was
meritorious on its face and a hearing
thereon was required.

It is important to read Justice Mad-
dox's special concurring opinion. Jus-
tice Maddox agreed Boatwright was
entitled to a hearing on his allegation,
but is deeply troubled by the “virtual
flood of post-conviction claims made by
prisoners in both state and federal pro-
ceedings that their constitutional rights
were violated because of ineffective as-
sistance of counsel.” Justice Maddox
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noted that ineffective assistance of
counsel has become a sort of “canned
claim” which appears in practically
every post conviction petition filed in
the appellate courts.

Justice Maddox has advanced the
suggestion that the Advisory Commit-
tee on Proposed Rules of Criminal
Procedure address this problem by re-
quiring an accused toraise, at the trial
court level, on motion for new trial,
any facts known to him upon which he
could base a claim of ineffective assis-
tance of counsel. “If an accused were
required to state at the trial level facts
within his knowledge that would jus-
tify a new trial because his counsel
was ineffective, it would materially aid
all concerned in the speedy, inexpen-
sive and just determination of the
claim."”

Loss of jurisdiction to amend
sentence

Myra Jean Pickron v. Slate of Ala-
bama, 19 ABR 1163 (March 15, 1985)
— The Supreme Court of Alabama
granted certiorari to determine the sole
issue of whether a trial court loses ju-

risdiction to consider a motion to amend
a sentence, which s filed within 30 days
after the imposition of the sentence,
but which is not presented to the trial
judge within the 30-day period.

The Supreme Court of Alabama held
that a motion to amend a sentence is
one made after the trial and should be
treated as one that need not be pre-
sented to the trial judge within 30
days. The court noted it was the intent
of Temporary Rule 13, Alabama Rules
aof Criminal Procedure, to abrogate the
necessity of presenting to the judge
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post-judgment motions in criminal
cases and entering orders continuing
the motions in order to keep them
alive. In this regard, Temporary Rule
13 corresponds with Rule 59, Alabama
Rules of Civil Procedure, and accom-
plishes the same result as that rule.

Recent Decisions of the
Supreme Court of the
United States

Effective assistance of
appellate counsel on first
appeal is guaranteed by the
due process clause of the
14th Amendment

Evitts v. Lucey, 469 US. ___ 83
L.Ed.2d B21 (January 21, 1985) — Lu-
cey was convicted of adrug offenseina
Kentucky state court, and his retained
counsel filed a timely notice of appeal
to the Kentucky Court of Appeals.
However, his appellate counsel failed
to file the statement of appeal required
by the Kentucky Rules of Appellate
Procedure when he filed his brief. The
Kentucky Court of Appeals dismissed
the appeal and later denied a motion
for reconsideration. The Kentucky
Supreme Court affirmed. The defend-
ant then sought habeas corpus relief in
the federal district court challenging
the dismissal of his appeal on the
ground that it deprived him of the right
to effective assistance of counsel,

The federal district court granted a
conditional writ of habeas corpus, or-
dering the defendant’s release unless
the Commonwealth either reinstated
his appeal or retried him. The United
States Court of Appeals affirmed.

Mr. Justice Brennan delivered the
opinion of the court which held that
the due process clause of the 14th
Amendment guarantees a criminal de-
fendant the effective assistance of
counsel on his first appeal as a matter
of right.

Justice Brennan reasoned that:

“Nominal representation on an
appeal as a nght — like nominal re-
presentation at trial — does not suf-
fice to render the proceedings consti-
tutionally adequate; a party whose
counsel is unable to provide effective
representation is in no better posi-
tion than one who has no counsel at
all.”
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Therefore, the first appeal granted
as a matter of right 1s not “adjudi-
cated” in accordance with the due pro-
cess clause if the defendant does not
have the effective assistance of an at-
torney. The promise of Douglas v. Cali-
fornia, 372 1U.5.353,9 L.Ed.2d 811,83
5.Ct. 814, that a criminal defendant
has a right to counsel on his first ap-
peal as a right — like the promise of
Gideon v, Waimwright, 372 1.8, 335, 9
L.Ed.2d 799, 83 5.Ct. 792, that a crimi-
nal defendant has a right to counsel at
trial — would be a futile gesture unless
it comprehended the right to effective
assistance of counsel.

Deadly force cannot be used
to stop a nondangerous
fleeing felon

Tennessee v, Garner, 53 U.SL.W.
4410 (March 27, 1985) — The United
States Supreme Court, in a six to three
decision, ruled the Tennessee statute
allowing police officers toemploy deadly
force to prevent fleeing felons from es-
caping is unconstitutional insofar as it
authorizes the use of such force to stop
an apparently unarmed and nondan-
gerous suspect. However, the supreme
court stopped short of striking down
the entire Tennessee statute. The court
reasoned that deadly force may be
properly used against a fleeing felon
where it is “necessary to prevent the
escape and the officer has probable
cause to believe that the suspect poses
a significant threat of death or serious
physical injury to the officer or others.”

Mr. Justice White, writing for the
majority, points out that apprehension
by the use of deadly force isa “seizure”
subject to the Fourth Amendment's
reasonableness requirement. After
weighing the suspect's fundamental
interest in hisown life, as well as socie-
ty's interest in judicial determination
of guilt and punishment against the
governmental interest in effective law
enforcement, Justice White concluded
the use of deadly force is not a suffi-
ciently productive means of accomp-
lishing law enforcement goals to jus-
tify the killing of a non-violent suspect.

The ‘Carroll Doctrine’ extended
to the warrantless search of
a motor home

California v. Carney, U.S, 53 LW.

4521 (May 13, 1985) — Federal narco-
tics agents did not violate the Fourth
Amendment when they conducted a
warrantless search, based on probable
cause, of a fully mobile motor home
located in a public parking lot. Chief
Justice Burger, writing for the major-
ity, concluded that the motor home,
although outfitted to function as a resi-
dence, fell within the “automobile ex-
ception” to the warrant requirement.

A DEA agent, who had information
the defendant’s mobile home was be-
ing used to exchange marijuana for
sex, watched the defendant approach a
youth who accompanied him to the
motor home, which was parked ina lot
in downtown San Diego. The agent
kept the vehicles under surveillance
and stopped the youth after he left the
motor home, The youth explained he
had received marijuana in return for
allowing the respondent sexual con-
tact. At the agent’s request, the youth
returned to the motor home and
knocked on the door. The defendant
stepped out. Without a warrant or
consent, one agent entered the motor
home and observed marijuana.

The supreme court, in a six to three
decision, held that the warrantless
search of the defendant’s motor home
did not violate the Fourth Amendment
when a vehicle is being used on the
highway or is capable of such use and
is found stationary in a place not used
regularly for residential purposes. The
two justifications for the vehicle ex-
ception come into play. First, the vehi-
cle is readily mobile and second, there
is a reduced expectation of privacy
stemming from the pervasive regula-
tion of vehicles capable of traveling on
the highway. The majority concluded
that while the defendant's vehicle pos-
sessed some of the attributes of a
home, it clearly fit within the vehicle
exception. o

NOTICE

ALL ADS AND ARTICLES
FOR THE
SEPTEMBER ISSUE
OF THE ALABAMA LAWYER
MUST BE SUBMITTED BY
JULY 31, 1985
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Opinions of the General Counsel

William H. Morrow, Jr.

QUESTION:

“May an attorney ethically permit a reputable law
list or legal directory to indicate that the attorney
handles certain matters as a ‘specialty’ or *special-
ties’ or that the attorney does ‘specialize’ or ‘special-
izes' in certain areas?"”

ANSWER:

There would be no ethical impropriety in a lawyer per-
mitting a reputable law list or legal directory to publish data
including “. . . one or more fields of law in which the lawyer
or law firm concentrates . .. and *. . . a statement that
practice is limited toone or more fields of law, . .." However,
since the Alabama State Bar does not have any procedures
whereby through the continuing legal education program or
otherwise lawyers are certified as specialists, data pub-
lished in a reputable law list or legal directory should not
give the false impression the lawver listing his name there-
in has been certified as a specialist by the Alabama State

Bar or other duly authorized certification authority, and the

words “specialty,” “specialties,” “specialize” or “special-
izes” should not be used.

DISCUSSION:

It has come to the attention of the Office of General
Counsel and the Disciplinary Commission that Martindale-
Hubbell Law Directory has indicated attorneys may indi-
cate therein three areas of specialty. This has prompted a
number of inquiries from attorneys concerning the pro-
priety of permitting such listing.

Ethical Consideration 2-14 provides:

“In some mnstances a lawyer confines his prac-
tice to a particular field of law. In the absence of
state controls to insure the existence of special
competence, a lawyer should not be permutted
to hold himself out as a spectalisf or as having
special training or ability, than in the histori-
cally excepted fields of admiralty, trademark,
and patent law."” (emphasis added)

Disciplinary Rule 2-102(A) provides:

“A lawyer shall not prepare, cause to be pre-
pared, use, or participate in the use of any form
of public communication that contains false,
fraudulent, misleading, deceptive or profession-
ally self-laudatory statements.”

Disciplinary Rule 2-102(A) (6) provides:
“A lawver or law firm shall not use professional

cards, professional announcement cards, office
signs, letterheads, telephone directory hstings,

5

SIRLOIN ROOM
Where Sportsmen Meer and FEoi
RAMADA INN HUNTSVILLE
3502 South Memorial Parkway
Huntsville, Alabama 35801
205-881-6120
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law lists, legal directory listings, similar profes
sional notices or devices or newspapers, that
the following may be used if they are in digm
fied form:
LN

(6} A listing in a reputable law list or legal
directory gaving brief biographical and other
informative data. A law list or directory s nol
reputable if its management or contenls are
likely 1o be misleading or injurious to the public
or 1o the profession. A law list is conclusively
established to be reputable if it is certified by the
American Bar Association as being in com-
pliance with its rules and standards. The pub
lished data may include only the following:
name, including name of law firm and names ol
professional associates; addresses and telephone
numbers; one or more fields of law i which thi
lawyer or law firm concentrales; a statement that
practice i limited to one ar more fields of law; date
and place of birth; date and place of admission to
the bar of state and federal courts; schools at
tended, with dates of graduation, degrees, and
other scholastic distinctions; public or quasi-
public offices; military service; posts of honor;
legal authorities; legal teaching positions; mem
berships, offices, committes assignments, and
section membership in bar associations; mem
berships and offices in legal fraternities and
legal societies; technical and professional asso
ciation and societies; foreign language ability;
names and addresses of references, and, with
their consent, names of client regularly repre-
sented.” (emphasis added)

MEDICAL EXPERTS FOR:
MEDICAL and HOSPITAL
MALPRACTICE
PERSONAL INJURY

1150 Board Centified eminently qualified medical ex-

perts in all specialties, nationwide and Alabama, who

review medical records and testify. We review,

approve, and guaranfee all reports you receive.
Flexible fee options: from $150.

Experience: 9 years and B000 cases for 4000 sat-
istied attorneys.

Local references.

FREE books by our Medical Director, one with

foreaword by Melvin Belli.

FREE detailed case consultation with our Senior

Medical Director.

A WORD OF ADVICE:
The call, our books and lfterature and detfailed ielephone
consultation with our Medical Directors are FREE. Spend
five minutes of your time and leam what a competent
Medical-Legal Consulting Service can do for your practice
and clients,
TOLL FREE 800-336-0332
(703) 437-3333

The Medical Quality Foundation
The American Board of Medical-Legal Consultants
11345 Sunset Hills Road, Reston, VA 22090
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Disciplinary Rule 2-106(A) (1) provides:

“A lawver shall not hold himself out publicly as
& specralist or as limiling his praclice, except as
permitied under DR 2-102(A) (6) or as follows:

(1} A lawyer admitted to practice before the
United States Patent Office may use the desig-
nation Patent Attorney, Patent Lawver, Trade-
mark Attorney, or Trademark Lawyer, or any
combination of those terms on his letterhead
and office sign, and a lawyer actively engaged in
the admiralty of practice may use the designa-
tion Admiralty or Admiralty Lawyer on his let:
terhead and office sign.” (emphasis added)

Certain of the Ethical Considerations and Disciplinary
Rules appear to be somewhat inconsistent. Disciplinary
Rule 2-102(A) (6) does not contain the words “specialty,”
“specialties,” “specialize” or “specializes.” Disciplinary
Rules limit the information permitted upon certain docu-
ments to the historically excepted fields of admiralty,
trademark and patent law. Disciplinary Rule 2-102(A)1)
(professional cards); Disciplinary Rule 2-102(A) (2) (profes-
sional announcement cards); Disciplinary Rule 2-102(A) (3)
(sign on or near the door of the office); Disciplinary Rule
2-102(A) (4) (letterhead); Disciplinary Rule 2-102(A) (5) (clas-
sified sections of telephone directory).

We are of the opinion that reading all of the provisions of
the Code of Professional Responsibility in pari maleria the
words “specialty,” “specialties,” “specialize' or “special-
izes” should be avoided. O

Four Alabama and Federal Trial Practice Form
Books Available for Immediate Shipment . . .

O ALABAMA AND FEDERAL PLAINTIFF
DISCOVERY FORMS

0O ALABAMA AND FEDERAL MOTION
FORMS

0O ALABAMA AND FEDERAL ORDER AND
JUDGMENT FORMS

O ALABAMA AND FEDERAL COMPLAINT
FORMS

Part of a series of trial practice form books by
Robert Sellers Smith and Joan Mcintyre.

The price of each of these books is $59.95 plus
postage and handling.

MADISON PUBLISHING COMPANY, INC.
223 EAST SIDE SQUARE
HUNTSVILLE, ALABAMA 35801
(205) 533-5040
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Disciplinary Report

The following reprimands and censures took place
April 19, 1985,

Private Reprimands

® An Alabama lawver was reprimanded privately
for violation of Disciplinary Rules 1-102(A) (4), 1-102(A)
(9), 6-101(A), 7-102(A} (5) and 7-104({A) (2) of the Code of
FProfessional Kesponstbility. The Disciplinary Commis-
sion found the attorney, while representing clients ina
bankruptcy matter, sent a letter to his clients’ creditors
in January 1984 advising those creditors a bankruptcy
petition had been filed and further demanding the cred-
itors cease and desist collection efforts against the
clients. The commission found in fact no bankruptcy
petition had been filed at that time and no such petition
was filed until November 1984, over 10 months after the
attorney's letter to the clients’ creditors, The commis-
sion found the attorney’'s conduct violated the above-
stated Rules, and this conduct warranted a private repri-
mand. [ASE No. 84-564]

® An Alabama lawyer was reprimanded privately
for making false accusations about a circuit judge,
knowing the statements were false and further know-
ing the statements would be published in a newspaper.
The commission found the attorney's conduct to be in
violation of Disciplinary Rules 8-101(B) and 1-102(A) (6).

® An Alabama attorney received a private repri-
mand for violation of Disciplinary Rules 9-102(A) (2) and
9-102(B) (4). A panel of the Disciplinary Board deter:
mined the attorney removed funds belonging to his
client from his trust account and applied them to a fee
owed to the attorney by the client, without the prior
approval of the client, in violation of the above-stated
rules. The board further determined a private repri-
mand should be administered in this case.

e A lawver was reprimanded privately for willfully
having neglected a legal matter entrusted to him, in
violation of DR 6-101(A) and intentionally failed tocarry
out a contract of employment entered into with a client
for professional services, in violation of DR 7-101(A) (2).
The attorney accepted a fee of 750 from the motherof a
prison inmate to take such actions as was possible to
have the inmate placed on either the work release pro-
gram or the supervised intensive restitution program;
the attorney then took no action on behalf of the chent,
other than making one telephone call to the district
attorney who had prosecuted the inmate and one tele-
phone call to an employee of the State Board of Pardons
and Paroles. The attorney then failed to make any
response to numerous efforts by the inmate's mother to
contact the lawyer by telephone, letter and personal
visit to his law office.
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UNITED COMPANIES

FINANCIAL CORPORATION

REALLY GOOD NEWS
Here's a lender making 20 year loans with FIXED interest rates. Not variable, FIXED FOR 20 YEARS.

Commercial — Investment loans, first mortgages.

Properties: Office buildings, shopping centers, lightindustrial. New construction, rehab. properties,

or existing buildings.

United Companies is a one-billion dollar, financial company listed on AMEX.

Phone:
(205) 979-0367

Andrew T. Graybar, CCIM
Suite 106-A
100 Century Park South
Birmingham, AL 35226
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Public Censures

e (lanton lawyer William P. Boggs was censured
publicly for having engaged in willful misconduct preju-
dicial to the administration of justice and adversely
reflecting on his fitness to practice law, in violation of
Disciplinary Rule 1-102(A), Code of Professional Respon-
stbifity of the Alabama State Bar. The attorney collected
a 55,000 legal fee from a client he represented in a
workman's compensation case, though he was entitled
to only a $3,000 fee under Alabama law and under the
order of the Chilton County Circuit Court,

e Mobile lawver Major E. Madison, Jr., was cen-
sured publicly for willfully having neglected a legal
matter entrusted to him and for intentionally having
failed to seek the lawful objectives of a client through
reasonably available means, in violation of DR 6-101(A)
and DR 7-101(A) (1), of the Code of Professional Responsi-
bility of the Alabama State Bar. Madison undertook to
represent a client in connection with a motor vehicle
accident and then failed either to negotiate a settlement
on the client’s behalf or file suit on the client’s behalf
prior to the expiration of the statutory period of limita-
tions for such suit,

® Muscle Shoals' lawyer James H. Stansell was
censured publicly for purposely having caused another
to communicate with persons he knew to be members of
the venire [rom which the jury was to be selected for the

trial of a criminal case in which he represented the
defendant, in violation of DR 7-108(A), Code of Profes-
stonal Responsibility of the Alabama State Bar.

® Phenix City attorney James Curtis Bernard
was censured publicly for violation of Disciplinary
Rules 9-102(A) and 9-102(B) (3) of the Code of Profes-
stonal Responstbilily. Bernard received funds on behalf
of aclient in a worker's compensation case and failed to
keep adequate records of the funds received and dis-
bursed on behalf of the client; furthermore, he failed to
use an identifiable bank account as required by DR
9-102(A),
Disbarments

® Maobile lawver Walter L. Davis was disbarred,
effective April 10, 1985, for having misappropriated
$2.374.94, delivered to him in connection with the set-
tlement of a civil suit, funds he was supposed to have
paid to the attorney for an insurance company that was
a party to the suit.

Birmingham lawyer Ronald Edward Jackson
was disbarred, effective May 6, for having willfully
neglected a civil suit in which he represented the plain-
tiff. Mr. Jackson previously had been suspended from
the practice of law for a period of three vears, effective
March 15, 1985, for various other, unrelated violations
of the Code of Prafessional Responsibility of the Alabama
State Bar. [83-333]

The Alabama Lawyer

Where there’s a will...
Now there’s an easier way.

AmSouth Bank's new Will and Trust Form Book provides a complete and
up-to-date compiation of will and trust forms to make your job easier and
faster. In addition, extensive commentanes are helpiul in the design and
implementation of various estate plans. These forms reflect ERTA, TEFRA
and recent revisions in the Alabama Probate Code and will be updated
pericdically 1o insure continuing accuracy:

To order your set of Will and Trust Form Books, send your check for
$95.00 payable to AmSouth Bank N.A. to the Trust Division at any of the
addresses below, or contact the AmSouth Estate and Trust Planning
Representative in your area.

AmSouth Bank N.A. - AmSouth Bank N.A.
P. O. Box 1128 P. Q. Box 389
Anniston, AL 35201 Gadsden, AL 35902
236-8241 543-3000

AmSouth Bank MN.A AmSouth Bank MN.A.
P 0. Box 11428 P O. Box 507
Bimingham, AL 35202 Huntsville, AL 35804
326-53%0 AmSouth Bank N.A.
AmSouth Bank NA. P O. Box 1628

P O. Box 1488 Mobde, AL 36629
Decatur, AL 35601 694-1575

SN AmSouth Bank N.A.
AmSouth Bank N.A P. Q. Drawer 431

P. O. Box 1150 Montgomery, AL 36101
Dothan, AL 36302 8349

793-2141
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In Memoriam

Maurice A.
Downing

April 10, 1985, Maurice A. “Casey”
Downing, a member of the Mobile and
ggmi:an Bar Associations, died at age
Mr. Downing was educated at the
Catholic Boys' Home and McGill Insti-
tute and graduated from the Univer-
sity of Alabama School of Law, class of
1950. He immediately commenced the
practice of law in Mobile and practiced
actively until the time of his death.

He saw active combat service in the
Pacific in the United States Army in
World War Il and prior to that time
served in the U.S, Border Patrol and as
a Mobile police officer.

During his service in the state legis-
lature, he sponsored bill after bill to
authorize greyhound racing in Mobile.

Asaresult, he was successful in seeing
the establishment of the Mobile Grey-
hound Park. (The mechanical rabbit at
the park has been named “Casey” in
recognition of Mr. Downing's efforts.)

In addition to his effective support of
grevhound racing, he consistently ad-
vocated the establishment of, and later
the continuing support of, the Univer-
sity of South Alabama.

His commitment has been not only
to the legal profession, but also to the
Mobile community as a whole, as evi-
denced by his participation as a mem-
ber of the Knights of Columbus, the
Friendly Sons of St, Patrick, the bar
association and a major mystic society.
He also was a leader in the efforts to
revitalize downtown Mobile,



Mr. Downing leaves surviving him
his wife, Helen R. Downing; his daugh-
ters, Helen Patricia Yemm, Cecilia D.
Luker and Mary Margaret Downing;
and his sons, Maurice A. Downing, Jr.,
and John A. Downing.

The life of Casey Downing is recog-
mized as one of dedication to the bar
and devotion to his community and his
church, and his death represents a
great loss to each,

The Mobile Bar Association extends
its deepest sympathy to the family of
Mr. Downing.

Ben H. Lightfoot

Mark Twain, the American humor-
ist, once advised us to “so live that
when we come to die even the under-
taker will be sorry.” That bittersweet
commentary could apply to no one
more certainly than it did to Ben Light-
foot of Luverne, whodied April 21 after
an illness of several months.

“Mr. Ben," as he was known re-
spectfully and fondly to friends and
adversaries alike, truly was without
peers in his chosen profession as an
attorney. In a very real sense he wasa
good man first and a good lawyer sec-
ond. There was no matter tootrivial or
too insignificant for his efforts if it
meant that, with some work, things
could be righted or made better for a
fellow human being. No case was too
tedious, no matter too unimportant if
it was of moment to those affected by

The Alabama Lawyer

it. At the same time, no matter was too
complex or "'too big to handle” if it was
within his professional capabilities. In
point of fact, “Mr. Ben" was a lawyer
well-suited for his trade in that practi-
cally all matters held an interest for
him so long as he was learning and
expanding his horizons.

The only areas which held more im-
portance to him than his practice of
law were his church and his family.
Ben served as chairman of the admi-
nistrative board of the Luverne United
Methodist Church for several terms
and taught an adult Sunday school
class in the church for approximately
45 years. In immediate order behind
his church was his untiring devotion
to his family. Never was anyone more
dedicated to a marriage partner than
was Ben to his wife, Hermione. In fact,
in later years a regular fixture in Lu-
verng was Ben and Hermione, out for
an early morning walk or a late after-
noon stroll in the beautiful gardens ad-
joining their home on First Street.

Ben was, in many respects, a “'re-
naissance man,” He loved to travel: he
was an avid and regular member of the
Thursday afternoon golf team at the
country club; his love for literature
was unending and he had a thirst for
knowledge on any topic he had not
conquered. He fully involved himself
in local civic affairs and was a re
spected city father of Luverne.

For younger, aspiring lawyers, he
was a model and an inspiration, all
rolled into one. From his days as dis-
trict attorney for Crenshaw County
(when pleadings were written in long-
hand and typewritten with five carbon
copies — and one was lucky not to get
the fifth copy) and the era of ‘common
law pleadings,” Ben grew in his sta-
ture in the community and his reputa-
tion in his profession. Without ceasing,
heencouraged young people and seemed
to get a particular thrill from the suc-
cesses of those who were coming after
him. He was, in every respect, a bridge
to both the past and the future, and he
relished every moment of it.

“Mr. Ben" died at the age of 74. In
another life, this might have meant a
long endurance test, a survival of time,
but in his case, it meant the swift pas-
sage of a life well-lived and a loss to all
who knew him. Beyond this, though,

the life of Ben Lightfoot serves to urge
us all toward more and better things.
He would approve if we quoted this
passage from Oliver Wendell Holmes:
“I find the great thing in this world is
not s0 much where we stand as in
what direction we are moving: To
reach the port of Heaven, we must sail
sometimes with the wind and some-
times against it — but we must sail,
and not drift, nor lie at anchor.”

Earl McBee

Earl McBee died in Birmingham
February 12, 1985, He was 83.

Mr. McBee attended Birmingham
public schools and graduated, cum
laude, from Birmingham Southern
College. In 1929, he finished at the
Birmingham School of Law.

Mr. McBee was associated first with
Judges Leck and Creel and then with
D.G. Ewing.

After a long and successful career in
the private practice of law, he was ap-
pointed assistant city attorney for
Birmingham in 1960 and continued to
serve in that capacity until his retire-
ment in May 1972. He was recognized
as an authority on equity pleading and
practice in Alabama and wrote a
number of articles on this subject: Mr.
McBee also taught equity pleading and
procedure for many vears at the Bir-
mingham School of Law.

Mr. McBee was an active member of
Ensley First United Methodist Church,
at one time or another holding every
lay office in the church, He was very
active in working with young people
and was one of the organizers and
original trustees of Sumatanga Meth-
odist Church camp. In recognition of
his work with Sumatanga, one of the
buildings is named in honor of him.

Hear the words of a poet:

When Earth’s last picture is painted
and the tubes are twisted and dried,
When the oldest colors have faded,
and the youngest critic has died,
We shall rest, and faith, we shall
need it —
Lie down for an aeon or two,
Til the Master of All Good Workmen
shall put us to work anew.

Mr, McBee left surviving him a
brother and sister, both of Ensley.
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books for sale

FOR SALE: Standard Federal Tax Re-
porter, Estate and Gift Tax Reporier,
Business Franchize Guide completely up-
dated. Call (205) 326-6111 or contact De-
borah Braden at 1405 First Alabama
Bank Building, Birmingham, Alabama
35203.

FOR SALE: AmJur Trials, completely
updated, $600; AmJur Pleading & Prac-
tice Forms, completely updated, 8600,
Both sets in new condition, Will deliver.
Contact David Howland, P.O. Box 10406,
Birmingham, Alabama 35202, phone (205)
254-7090,

FOR SALE: Alabama Digest: Southern
Reporter 1 & 2; Federal Reporter 1 & 2;
Federal Supplement; FRD.,US. Led 1 &
2: Am Jur 2d, Am Jur Legal Forms 2d;
ALR 2,3, 4 & Federal; Williston on Con-
tracts, 3d, complete tax library. For all
your law book needs: The Lawbook Ex-
change, Ltd., buys & sells, 135 W. 29th
Street, New York, New York 10001, (212)
944341,

services

EXAMINATION OF QUESTIONED
Documents: Handwriting, typewriting
and related examinations. Internationally

court-qualified expert witness. Diplomate,

American Board of Forensic Document
Examiners. Member: American Society of
Questioned Document Examiners, the In-
ternational Association for ldentification,
the British Forensic Science Society and
the National Association of Criminal De-
fense Lawyers. Retired Chief Document
Examiner, USA CI Laboratories. Hans
Mayer Gidion, 218 Merrymont Drive, Au-
gusta, Georgia 30907, (404) B60-4267,

(lassified

sNotices

INDUSTRIAL SAFETY Consultant,
pertaining to industrial accidents and ac:
cident prevention, Fifty vears' experience.
Specializing in consultations, professional
testimony, investigations and safety
training. Contact Fred Melof, 4 Pamona
Avenue, Homewood, Birmingham, Ala-
bama 35209, (205) 879-5159.

LEGAL RESEARCH HELP Attorney
with seven years' experience in legal re-
search/writing. Access to University of

Alabama and Cumberland libraries, West-

law available. Prompt deadline service,
835/hour. Sarah Kathryn Farnell, 112
Moare Building, Montgomery, Alabama
36101, Phone 284-4958. No representation
is made abow! the quality of the legal serv-
ices fo be performed oy the expertise of the
lewrver performing such services.

LEGAL RESEARCH AND wniting
services: Licensed attorney, B.A. in Eng-
lish, Law Review associate editor, former
federal district court clerk, former Ala-
bama Supreme Court clerk. Four years’
experience. Access to Cumberiand li-
brary. Rate $35/hour. Irene Grubbs, 205-
988-8521 (local call for greater Bir-
mingham.) No represeniation is made
aboul the quality of the legal services lo be
performed or the expertise of the lawyer per-
forming swch services,

SAVE 30-60%
w r *
I.ISED*L%*W BOOKS

® Wes! ® Lawyers Coop ® Harrison
* Matthew Bender ® Callaghan @ Others

WE BUY — SELL — TRADE
Law Book Exchange
P.0. Box 17073

Jacksonville, FL 32216
1-800-325-6012

THE
ALABAMA LAWYER
CLASSIFIEDS

All requests for classified ad
placement must be submitted
typewritten and are subject to
approval. Alabama State Bar
members are not charged for
classified notices up to two in-
sertions per calendar :-rear, ex-
cept for “pos:t:un wanted"” or
“position offered” listings,
which are at the regular rate,
Nonmember advertisers must
pay in advance and will re-
ceive a complimentary copy of
The Alabama Lawyer in which
their advertisement is pub-
lished. Additional copies are
$3.00 plus postage.

RATES:
Members: No charge
Nonmembers: 335 per insertion

of fifty (50) words or less
$.50 per additional word

DEADLINES:

Classified copy and payment
must be received no later than
the first day of the month prior
to publication date, with no
exceptions.

MAILING:

Send classified advertising
copy and your check, made out
to The Alabama Lawvyer, to:

Alabama Lawyer Classifieds
¢/0 Margaret Dubberley
P.0O. Box 4156

Montgomery, AL 36101
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positions offered

TAX LAWYER WANTED Major
Montgomery law firm seeks tax lawyer,
experience preferred. Please send resume
to P.O. Box 429, Montgomery, Alabama
36195,

MEDIUM-SIZED FIRM with litigation
practice seeks lawyer with two to five
years' experience in litigation. All inquir-
ies kept confidential. Reply to Hiring
Partner, P.O. Box 16818, Mobile, Ala-
bama 36616,

AGGRESSIVE CORPORATION near
Mobile, Alabama, 15 seeking experienced
real estate, litigation and regulatory at-
torney to handle in-house legal matters.
An equal opportunity employer. Reply to
3510 Borroughs, Pascagoula, Mississippi
39567,

miscellaneous

ATTORNEY JOBS: National and Fed-
eral Legal Employment Report: A
monthly detailed listing of hundreds of
attorney and law-related jobs with the
LIS, Government and other public/private
employers in Washington, D.C., through-
out the 1.5, and abroad. $30 — 3 months;
$50 — 6 months; $%0 — 12 months. Send
check to Federal Reports, P.O. Box 3709,
Georgetown Station, Washington, D.C.
20007, Attn: Al (202) 393-3311. Visa/MC,

FOR SALE: Two IBM Mag Card [l ma-
chines — under contract with IBM —
make offer. Call 943-1579 between the
hours of 8-5.

LAW BOOK DONATIONS needed!
Jones Law School at Alabama Christian
College in Montgomery needs legal books,
Journals, etc. Pickup can be arranged.
Contact Kay Newman. 5345 Atlanta
Highway, Montgomery, Alabama 36193-
4601 or call (205) 272-3820, ext. 147 (1-
800-824-4527 in Alabama). Acknowledg
ment will be made for tax purposes.

FOR RENT: Gulf Shores — house di-
rectly on the Gulf, sleeps 10, fully
equipped. Call 836-0922, 833-2245 or write
for brochure to Steve Harris, 7211 — 1st
Avenue North, Birmingham, Alabama
35206,

The Alabama Lawyer

ORDER

WHEREAS, the Board of Bar Cornmissioners of the Alabama State Bar has made
recommendations to this court regarding revisions of the Code of Professional
Responsibllity of the Alsbama State Bar and the Rules of Disciplinary En-
forcement of the Alabama State Bar; and

WHEREAS, the court is interested in receiving suggestions and comments
regarding the proposed rules from interested parties and attorneys,

IT IS, THEREFORE, ORDERED that the attached proposed rules be published in
the Bouthern Reporter, Second Series, Advance Sheets, and that any comments
and suggestions be filed with the Clerk of the Supreme Court, P.O. Box 157,
Montgomery, AL 36101, by July 31, 1986.

The Supreme Court of Alabama

Proposed Amendments to the Code of Professional
Responsibility and Rules of Disciplinary Enforcement
of the Alabama State Bar

Whereas the Board of Commissioners of the Alabama State Bar has proposed
the following amendments to the Code of Professional Responsibility and ths
FRules of Disciplinary Enforcement of the Alabama State Bar, and

Whereas, jurisdiction is vested in the Bupreme Court of Alabama to adopt
amendments to the said Code of Professional Responsibility and Rules of
Diseiplinary Enforcement, the Board of Commissioners of the Alabama State Bar
proposes the following amendmenta, to-wit:

1. It i8 recommended that Appendix “A" to the Alabhama Rules of Disciplinary
Enforcement be amendsd to add after “law” in the first sentence thereof, the
following, to-wit:

*, or who voluntarily resigned or surrendsred his licenss,”

2. Itis recommended that Rule 8(c¢) of the Rules of Disciplinary Enforcement be
amended to include, between the presant penultimate and last paragraph thereto
a new paragraph, as follows, to-wit:

“In those cases where the respondent is found to have viclated the
Codae of Professional Responsibility, the Disciplinary Board shall
allow the state bar and the respondent to be heard further on the
question of appropriate discipline in the matter and the Disciplinary
Board shall consider, in setting discipline, any prior violations of the
Code of Professional Responsibility by the respondent.”

3. It i3 recommended that Ruls 8(b) (2) of the Rules of Disciplinary Enforce-
ment be amended by adding after the first sentence and before the second sentence
the following, to-wit:

“The General Counsel ghall maintain a file for at least six years as to all
charges flled with it and investigated by it and shall make the same
available to each grievance committes upon fourteen (14) days’ re-
ceipt of written request by each grisvance committee, provided, how-
ever, that Rule 22 shall be obgerved by said grisvance committes.”

4. Itis recommended that Rule 1{a) of the Rules of Disciplinary Enforcemeant
be amended to read as follows, to-wit:

“Any attorney admitted to practice law in this state, including dis-
trict attorneys, assistant district attorneys, United Btates attor-
neys, assistant United States attormeys, the attorney general,
assistant and any attorney specially admitted by
any court in this state for a particular proceeding is subject to the
exclusive disciplinary jurisdiction of the Supreme Court of Alabama
and the Disciplinary Board of the Alabama State Bar, hsreafter
established."

6. It is recommended that Rule 8 of the Rules of Disciplinary Enforcement bea
amended to include new paragraph “f" which would read as follows, to-wit:

“(f) BExpungement of records A grievance committee of a circuit,
county or city bar association, approved by the Alabamea State
Bar, or ita board of commissioners, and the general counssl of the
Alabama State Bar shall expunge any recornds or files relating to
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or involving any complaint or grisvance which has been dis- |
missed without discipline by an order of the Disciplinary Com-
mission or by a panel of the Disciplinary Board of the Alabama |

State Bar, and wherein a period of time of at least seven (7) years glate Inpestigations
has elapsed since the date of the order dismissing said complaint T
or grievance.” and Consultants, nc. |
8. It 18 recommended that DR 2-1028(A) (4) of the Code of Professional Re- RECONSTRUCTION INVESTIGATIONS
sponsibility be amended to insert after the word “firm"” in the first sentence CDNDULE:;%D EEO ggﬁgﬁ‘ilf e,
thareof the following, to-wit:
ACCIDENT INVESTIGATION
“ - ACCIDENT RECONSTRUCTION
, Places of admissions to the bars of state and federal courts, WRONGEUL DEATH
7. It is recommended that DR 3-103( B) of the Code of Professional Responsi- INCAPACITATING IM.JLIRY
bility be amended to read as follows, to-wit: PRODUCTS LIABILITY
EXPERT \WITNESS
"A lawyer shall not be associated, as a partner or otherwise, in the COURT COMNSULTANT
practice of law with another person who is not then licensed in WRONGFUL CHARGE
Alabama to practice law, or who is then suspended or disbarred from PROPER PARTY LIABILITY
the practice of law, or who has voluntarily resigned or surrendered his PRILIP X SYPART) PR,
or her license to practice law, nor shall a lawyer employ such a person Hil:lllhél
in any capacity in connection with the lawyer's practice of law, NATIONAL SOCIETY OF
whether as secretary, paralegal, research assistant, or otherwise, FROFESSIONAL ENGIMNEERS
provided that this rule shall not apply to association as a partner or INSTITUTE CF Imaggsngenmmn
otherwise, with an attorney of a state other than Alabama who is
suthorized to practice and s practicing in such other state.” (T8 ARIMITIEE MEMEER)
AMERICAN SOCIETY OF SAFETY
EMGINEERS
- ——— ——=—————————————a | ACPA AIR SAFETY FOUNDATION
PR R YeL0sE,
e AR o
IHS Ruling on Reporting Requirements for Bplit Fees (908 2231101
Facts " BETERMINING CAUSATION

Bituation 1 An attorney obtains the assistance of a second attorney in serv-
ing a client. In return for the assistance the first attorney agrees to split the fee
recelved for the services rendered The amount of the split fee paid by the first
attornay to the second attorney is $800. The second attorney is an individual and

e s ATTORNEY

g sl COLLECTION
Bection 8041(a) of the Code provides that all persons engaged in a trade or

business and making payment, in the course of such trade or business to SFteml

another person, of rent, salaries, wages, premiums, annuities, compensations, »

remunerations, emoluments or other fixed or determinable gains, profits and -

income of 600 or more in any taxable year must render a true and accurats E::’SEM Systerr&‘:’igurlBM

return setting forth the amount of such gains, profits and incoms, and the name : amasler, sen v 5

and addresas of the recipient of the payment. different collection letters.,
Section 1.8041-1(a) of the Income Tax Regulations provides that returns Files small claims, circuit,

required by section 8041 of the Code are to be made sach calendar year and, with district court suits, multiple

certain exceptions, are to be made on Forms 1086 and 1089,

Section 1.6041-1(d) (2) of the regulations requires the reporting of fees for suits and bankruptcy. Total

professional services paid to attorneys, physicians and members of other pro- ECF}' mttrr:s..t and more. We
fessions if paid by persons engaged in atrade or business and paid in the course tailor to suit your needs.
of that trade or business. Inexpensive and easy to
Under section 1.6041-3(c) of the regulations, returns of information are not operate. Contact Beth
required with respect to payments to & corporation, except to a corporation Smitherman at Smith,

engaged in providing medical and health care services or engaged in the billing

and collecting of payments for such services, other than payments to certain Burton and Associates,

hospitals and extended care factlities, 1800 Hackberry Lane, Suite

The payments made by the attorney in Situation 1 are payments in the course A, Tuscaloosa, AL 35401.
of his trade or business and are of $600 or more, The exception for payments to (205) 752-1325.
corporations does not apply because, under the facts, the recipient attorney is
not incorporated. ‘

Q8smvitH,

Holding E’ BURTON

In Situation 1, the attorney making payment of a split-fee of $600 to an RARROCIATER, MG
unincorporated attorney is required to make an information return under 1800 HACKBERRAY LANE % A

section 8041 of the Code.

224 July 1985
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Fine tools. In the hands of a
master they can shape hiqus I]l“\'
instrument. bring life to a slab of
stone or coax a new rose lrom a

handful of earth.

‘qu Imu.i masters in every
profession. They're the ones af
t]‘u.' fop or on their way. [hey've
mastered their craft and the tools
they use.

For an attorney, those tools are
on the shelves of his library.

Ihat's where you'll find Corpus
frris Secindum, The last word in
legal encyclopedias. The first place
to look.

Corpns. [uris Secindum contains
all the law, all the exceptions. All
the time.

Lorpns .l.'a-‘ 15 _".'|. wnidim o []u-
MAasiers,

You can't master yvour craft until
vou master the tools

C]SCorpus
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