


'~t Union Bank, 
~ UXJrk hard to 
earn your trust.'' 

-Henry A. Leslie 
President and Chief Executive Officer 

Union Bank works closelv with manv i\l~1bama 
allornevs in the administration or tn 1sts (Ulcl es tates. 

Our investment ca pabiliti es have increased 
dnmwtically in the past ye .u· by the acid it ion of a 
sta te-of-the-a11 compLtterized sys tem. i\s /\lai>arna·s 
lru-gest ind epe nd en t bank . we co ntr ol a.II ot11· 
inves tment pro cess ing \o\rithin the T1t1st. Dep,u·tment to 
assure co nstant attention ,mt! co mpl ete con fiden tiality 
for yo ur c lients. 

We invite yo ur qu es tions abou t Union B,u1k's Lrusl 
se1vioes. Our expe 1ience d Ltttst office,s wW be glad to 
discuss ,my businel\S, financ ial or admi.n istrat ive asp ee t 
of the se1vices we provide. 

11111 >11 
Bl\f1K & TRUST """'""~ 

60 Comm erce Stmet 
Montgo111e1y, Alabmna :.l(i I 04 

(2051 2(i5 ·/3201 
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Tilley's 
ALABAMA EQUITY 

Second Edition 
by Natha niel H ansford 

The aut hor ,._i,-rd hi$ B.S ,,nd 1.1, .8 fr<mt the Unm:r.silf of Gcorgru, h,s LI, M fft>(n the 
U11ivcr.sity of .Vfichigan. /lei, J mcm/,cr ,,r the . \mcricin, Gcorgi.1, . 1/ab.Jm,,, .md Tw,dloosa 
Bar 1\ssoci.uio (IS Mr. Hansford i, tbc JUthor r,/ numcmU$ la"' n,vicw ,mtrle< a11d he «'t11N as 
a /(rturer for Cl,E. He h.u 1100$0'\ff/ ;>.<iJ farolty member for 1hc Alamnw JudmJI C:'1//<ge. He 
is currt:nrlr Profcs,or of l ... tw for the L'n11,,,..;11 ul MJmm,1. 

N111/111nicl H:tnsford 's revision of Tillc)"s claos1< trcause on Alabama equity: Keeps inwrt th original author's 
superb comprehensive ~lmcnt; Brings th,s area up to rlat<; Rewrites the book' s 1rc~11mcnt to cc:,rrcspond with the 
Alabama Rules of Civil Prottdure ; and t;ach equitable 1·cmedy is a separate chapter "/98, 

For tl1e practitioner who needs to know about equity practiu in Alabam 

Announcing ... 

Regularly $45.95 
Special Introdu ctory OHer 

$39.95 

CANCER 
Causes and Methods of Trea tment 

(or Tri,1/ L;lwfUS 
Euology; Diagno<ts, Nurmlo11; Thera~utic J.todnlitics 

f'! )1}8', 

by J ohn R McLaren, B.S. }..f.D. 

Thi s oomprcliensive NEW trc-dtisc was written hy expcnt John R. MoLaren, B.S .. M.D.; Dircn 9r of Radiation 
Therapy , Robert Winship Memorial Clinic for Neo1Jh1~1ic Disea$C, Emo'?' Olinir; and Profess,)~ of Radiology, 
Emory Univcrit)' School of Medicine, Atlanta, G,•orgia. Wi1h contribu tions from numcrousspcdoh sts, CAN CER 
is a signific:1n1 · urcc for non-oncologisis, both lcg;,I ilnd medical. 

Th e book covers cau,mtive factors, nutrition, p111hol<1gy, imaging of cancer, surgical 1rc,umtnt, rndi:.tion therapy, 
chemotherapy, hypcrthcrmia, immunotherap), ,ind pcdi.ctric oncology. It contain, over I 00 illu~trntions, graphs 
and 1ablcs. G loF'rics appca(i,in selected rhnp1cr1 .,nd at 1h end of the book. Frcqutm cro:i.s-rcfcr~n arc made 
to relevant illus1r.uions andl-lsections. All of~ hcsc features arc <lcs,gnea 10 clarify the d1~ss1on and facilitate 
comprehension of the sub~ which is ,cl'} important for this quickly developing, apposite field. 

With CA N C£JI. asa tool, y will IX' representing your client from the most knowledgeable, up- to-date position 
possible - an aava'iu.ag you c.in't afford pass up! 

Regula rly $99.95 
Special l11troductory Offer 

$89.95 

For fast , effici ent serricc call our toll-free WA TS: -.•l' 
1-800-241-3561 
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President's Page 

Tort reform 

I 
n one of A.A. Milne's books about 
Winne 1he Pooh Christopher Robin 
was descending the stairs dragging 

Pooh by the hte l. As Pooh's head 
bounced from step 10 slep, he said to 
himself, in effect, "I'm sure there is a bet· 
ter way of coming downslairs if only my 
head would slop bumping long enough 
for me to think about it:' 

That is sort of how I felt this year as my 
head has been bumped repeatedly by 
"tort reform" legislation and legal mal­
praclice insurance premium increases. I 
am sure there is a better way to run a bar 
association as far as the long view goes, 
bu1 al limes 1he immediate pressures of 
those lwo issues simply did not give us 
"long enough for me to 1hink aboul it." 

Fortunalely, you have a splendid board 
of commissioners and capable committees 10 1hink abou1 
it for us. One of the great pleasures of 1his job is working 
with lhe many superb lawyers who give so freely of their 
lime and talent. 

One lawyer Is Henry Henzel of Birmingham, the head 
of the Insurance Programs Committee. He and his com­
mittee have spent untold hours fighting a very frus1rating 
banle to keep for you the best possible insurance coverage 
al affordable cost. II has been an uphill struggle. 

Our present insurers have once again broken faith with 
us. We have determined, on advice of counsel, to discon­
tinue dealing with them. Your bar therefore has no en­
dorsed program in 'place at 1his time. 

Your bar commissioners, however, recently 1.0ted to enter 
into an agreement with Miles, Smith Reinsurance Limi1ed, 
a firm located in London. Pursuan1 to tha1 agreemen1, 
Miles, Smith will anempl 10 secure a reinsurance slip for 
our endorsed program. We are very op1imistic about 1his 
prospect. 

The commissioners also voted to fund an initial profes­
sional feasibili1y study regarding the formation of a cap­
tive insurance company. Cathy Wright of Birmingham and 
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Reggie Hamner met recen1ly wi1h a 
group fron, London regarding 1he crea­
rion of such a company. Both came a,vay 
with guarded optimism. 

The ton reform package, of course, 
failed In the Alabama Legislature in the 
1986 regular session. IL will be back, bul 
l am encouraged by the recent changE 
in the tone of the debate. There have 
been a number of wel I-reasoned articles 
which are more moderate in their ap­
proach to this issue. Perhaps the future 
holds a rational solu1ion to the demands 
for change. However. as Mencken said, 
"The prophesying business is like writing 
fugues; it is fatal to every one save the 
man of absolute genius:· 

Projects finished 
We finished a number of projec1s 

started in prior years. As I wrote you earlier, our bill re­
garding the governance of your bar passed-around mid­
night on the final day of the 1986 regular session. This 
legislation provides for some additional representation on 
1he board of bar commissioners for the more urban areas 
of the state It also provides for the selection of your presi­
dent-elect by mail ballot, jus1 as you now select 
con1missioners. 

The bar owes a great deal to all members of 1he Alabama 
Legislature, but particularly to Lt. Gov. Bill Baxley and 
Senator Roger Bedford, Jr., in the Alabama Senate, and 
Representatives Jimmy Clark, Jim Campbell and Bill Fuller 
in the Alabama House of Representatives. 

Members of the bar who were active in gelling this leg­
islation adopted are many, but some who were special 
leaders in the effort ,vere Walter Byars, Alex Newton and 
Richard Ogle. Gary Huckaby and John Proctor were 1he 
commissioners who led the way to 1he formulation of lhis 
legislation. 

I am particularly pleased that this law passed during this 
session, as I had committed to make its adoption the 
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highest priority of this year. 
The commissioners passed an IOLTA 

plan this year, and a plan for a dienl 
security fund is pending before the Ala­
bama Supreme Coun. The commis­
sioners appr<M!d a plan for evaluation of 
dnd minimum S1ilndards for judges. 

Bar headquaners now has computer 
capabllhy. and you recently were re­
quested to furnish cenain information for 
storage In our com purer records. An in­
digent defense , urwy has been prepared 
and mailed to members of the bar. 

On the recommendation of David 
Arendall or Birmingham, chairman of the 
Professional Economics Committee, the 
b.lr commissioriers designated Paul Born­
stein of Office Technology Associates, 
Inc. in Allanta as its office automation 
consuhant. 

following the rccommenda1ion ofTen­
nenl Lee or HuntsVllle, chairman of a l3Sk 
force appoinled 10 study the creation of 
a lltlga1ion sec1ion, the commissioners 
determined 10 ourhorize such a section. 

The leglsla1ure passed an authorizing 
act for a new judicial building ro house 
the appel I are courts of our state. Maury 
Smith of Montgomery spearheaded the 
bar's effort on this legislation. 

David Bo-,d of Montgomery was elect­
ed chairman of the board of bar examin­
ers and Klr~ Sevier and George M. Tay­
lor, Ill, bolh of Birmingham, were elected 
10 the board. 

J. Don Fosler of Foley was elected to 
fill a vacancy on the Judicial Inquiry 
Commission. 

~xaminees 
At a recent meeting of the bar commis­

sion, Dr. Nancy R. Campbell-Goymer 
presented her evaluation of a suniey of 
the July 1985 bar examinees. The survey 
showed that 362 of the 380 individuals 
sining for the 1985 Alabama State Bar ex­
amination completed the second survey, 
instituted at the recommendation of the 
Alabama Slate Bar's Task force to Evalu­
ate the Lawyer Explosion. The first ques­
tionnaire, administered in the summer Of 

1984, asked examinees' age, sex, rac~. 
residency during law school, type iaw 
school anended, class rank, employment 
status, type of employer. salary and job 
and salary satisfaction. (See 46 Alabama 
Lawyer 185 (1985)] The second question-
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naire was similar. but explored unem­
ployment more fully. 

Demographic d.ita ind,c.ite the typical 
1985 examinee was male, in his 20s, 
Caucasian, an Alabama resident during 
law school, a graduate of an accredited 
law school In Alabama and taking the 
bar exam (or the Rrst lime. As in 1984, 
almost one-third of 1he examinees were 
women. 

More than three-founhs of the 1985 ex­
aminees were working full rime: about 
55 percent In positions requiring law 
degrees, about 8 percent in other law-re­
lated positions and about 14 percent in 
nonlegal poshions. This is 12 percent 
more than reponed having obtained full­
time employment at the time of the 1984 
survey. 

Approx,marely 20 percent of the 1985 
examinees were unempla,e<J, compared 
with 29 percent in 1984. About half of 
1hese examinees, for various reasons, had 
nor been seeking employment. 

Seven percent of 1he examinees were 
actively bul unsuccessfully seeking em­
ployment. A large majority of the unem­
ployed examinees desiring legal posi­
tions wanted 10 locate in one of Ala­
bama's five largest cities. 

Private practice, especlally in small or 
very small firms, was chosen by about 
half of the 284 emple7t1!d examinees. On­
ly 3 percen1 had undertaken solo prac­
tices. About 14 percent held clerl<ships. 
with almost 9 percen1 holding other gov­
ernment positions, and 13 percent 
worked in business. The remaining re­
spondents worked primarily in public 
service programs, the military or academ­
ic settings. 

Exam I nees we,·e asked 10 rate their 
satisfaction In five areas: location, type 
of employer, type of work, salary and 
overall satisfaction. 

The average ratings were in the mod­
erately to very satisfied range for all 
employed examinees and generally 
;omewhat higher for those in iull-time 
legal positions. 

The a.erage salary reported for full­
time legal positions was $26,838. A~ 
proximately three-fourths of the ex­
aminees made between $16,000 and 
$35,000. 

Top Medical Experts 
Free Case Evaluation 

The odds "P'"" )'Oil WIM1ng )'OUr 
mcdlCII molpnicticc 1<tion unaided. 
.ll'C olmos1 3 lO I 

The odds arc b<ner 1han S t0 t that 
)'OU will w,n ony case deemed 
lnCfl lOtlOUS by JO.MO. 

Wha1c>'cr )'Ot" need,. JD.Mn has 
tho C)(perlS. b:tck•up service.~. and 
pll)'n1cnc 0P4ions en sui1 you and 
your client. Our compcnsarion is 
d1T\.-c.1ly .rehued to our success in 
helplna )'OU. 

JO.MO PIC KS UP THE 
ENTIRE MEDICAL STDE 
OF YOUR CASE AND 
LEAVES YOU TO WHAT 
YOU DO BFST- THE LAW. 
T HAT' S T HE WINNING 
CO MBlNATIO N. 

,D[ ~} X~ 
For 9ur complete bnx burc call 

our coll•rrtt nu,nbt.r toduy 

1-800-225-JDMD 

The survey results contain other in­
teresting data included elsewhere in this 
publication. 

Law Day 
The Qilhoun County Bar Association 

had a significant Law Day celebration 
featuring the presence of Associate 
Justice 5andra Day O'Connor. She is a 
most impressive speaker. and she and her 
husband were delightful and witty guests 
of the Calhoun Cou111y Bar. AW. Boh is 
the president of that bar. and Bruce N. 
Adams was Law Day chairman. 

A number of lawyers and judges from 
Alabama attended the recent 11th Circuit 
Judicial Conference in Atlanta. l believe 
all Alabama judges were in attendance. 
As5oclare lusrices Lewis Powell and 
Harry Blackmun addressed the confer­
ence chaired by Chief Judge John God­
bold. As always, I was struck by the ou1-
s1andlng caliber of our judges when 
compared with 1hose of any other state. 

One Judge told a group of us this story. 
h st.'>l?ms he had gouen 10 know Jus1ice 
Powell fairly well, who is a warm, albeil 
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somewha1 pairlclnn, man. In the course 
o( 1heir acqualnmnce, Jusllce l'o\vell sug­
gested 10 our judge that he feel free 10 
call him "I.A)o.vis." As our friend related the 
story he s.1id, "I don'1 know if I would 
ever feel comfortable calling Jus1ice 
Powell by hos first name, but I could 
come a lot closer to tha1 than I could to 
calling Judge Lynne 'Seybourne: • 

He meanl this as a 1ribute 10 the be­
loved senior dis1ric1 judge. 

New year 
Our annual meeling this year is in 

Birmingham, and the site for 1he conven­
tion Is the new 1/1/ynfrey Hotel at the Ri­
verchase Galleria. The 1/1/ynfrey is some­
thing special, as Is the Galleria. You 
should have received notice by no.v ol 
the substantive program. The annual 
meeting ls a grea1 lime to gel )'OUr conti­
nuing legal education credits and renew 
old friendships. I have not missed an an­
nual meeting since beginning the prac­
tice of law and have made many, many 
deep and las1ing friendships at these 
meetings. 

In closing, I would truly be remiss if 
I did not firs1 ofler 10 the members of the 
board of bar commissioners, the execu­
tive committee of that board, the other 
officers of your bar and Reggie and the 
en1ire bar stafl my sincere appreciation 
for their guidance and assistance 1his pasl 
year. 

Second, I ofler 10 Bill Scruggs, )UUr 
new president, my heanlelt congratula­
tions. Any support I can give Bill will be 
enthusiastically forthcoming. He will be 
a great president. I kno.v of no other law­
yer with the combination of intelligence, 
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experience, wit and warm1h possessed 
by Bill Scruggs. 

Bill is in the midst of his most impor­
tanl work, 1hat Is, 1he appointmenl of 
committee and task force chairmen and 
members. The committees and task forc­
es of your bar do its work. Literally hun­
dreds of lawyers, young and old, give 
thousands of hours 10 the work of )UUr 
association. And they do so not seeking 
plaudits (or their work, rather being 
satisfied with 1he sure knowledge they 
served their profession. I want each com­
mittee nnd 1ask force member to know 
how much and how sincerely I appreci­
ate your service to the bar. 

Most tasks as lawyers are prosaic, but 
our commitment to society goes much 
deeper. \.\le h.M.' the high responsibility 
10 protect the role of law in a free socie­
ty. As Edmund Burke said: 

•tn no country pemaps on !he world 
Is law so gcneoal a study . . .. This 
study renders men acute., inquisitive, 
dexterous, prompt in at1ack, ready in 
defense, lull of resources .... They 
ougur misgovernment at a distance, 
ond snurl tho approach of tyoanny in 
every t.ain1ed breeze:' 

The loss of liberty does not come in 
one fell swoop; freedom Is picked away 
at the edges, little by liule. It is our 
highest duty as l;r.vyers to be ever vigilant 
to protect against the little noticed in­
fringements on our most cherished 
freedoms. 

The exercise of our duty has historical­
ly come during times of popular fear of 
unfamlllar causes. That is the time we 
must be most prepared to step forward. 
'When public excitement runs high as 
to alien Ideologies, is the time when we 
must be panicu larly alert not to impair 
the ancien1 landmarks set up in the Bill 
of Rights:· United States v. Lattimore, 112 
F. Supp. 507, 518 

This duty is a practical one. It has to 
do wilh t!Yf!l't(lay. mundane things. Burke 
said, #Abstract liberty, like other mere 
abstractions, Is not to be found." 'A\? h,M! 
a govemmen1 o( J;r.\.'5o-flot men- and il 
is our high calling to defend iL 

Please know that you have blessed me 
with the opponunlty to serve, and I shall 
be forever deeply and humbly grateful (or 
this honor. Alabama has a great bar, and 
I am proud to be a member. I close with 

George Eliot's thought, uBlessed is the 
man, who having nothing (more] to say; 
abstains from giving in words evidence 
of that fact." • 

-l ames L North 

MCLE News 
by Mary Lyn Pike 

Assist.int Executive Director 
The technology of the 20th century has 

come 10 the Alabama State Bar. Records 
of CLE courses accredited, pending ap­
proval and denied approval nOIV can be 
obtained by pushing a few keys. Searches 
by subJect matter, location, date. spon­
sor and thle can be conducted. Assist­
ance to Alabama bar members can be 
rendered almost instantaneously, and 
prl111ed in(ormntion on courses can be 
se,11 out the same day requested. 

Al Its May 30th mee ting, the 
commission: 

1. Heard a report that 1,200 CLE pro­
grams had been entered into the bar's 
computer since January 1, 1986; 

2. Learned that aU but four or the 91 
members granted 1985 compliance 
deadline extensions had complied, as 
had 44 of the 68 individuals certified to 
the Disciplinary Commission; 

3. Heard a repon on the chairman's 
meeting with the supreme court on pro­
posed MCLE rule changes; 

4. Gran1ed an attorney's request for 
credit for a University of Hong Kong 
course on arbitration law and his request 
for credit for studying Chinese law at the 
University of East Asia; 

5. Designated the Morgan County Bar 
Young Lawyers an approved sponsor for 
1986; 

6. Authorized the chairman to write a 
letter expressing 1he commission's dis­
pleasure at the false ad,~ising of ac­
crediratlon of a seminar entitled #Mak­
ing Money Practicing Ji!\.,;" and 

7. ApproYed a DeKalb County Bar As­
sociation appellate practice seminar, giv­
ing credit for auendance of a supreme 
coun session as well as follow-up lee-
tures. • 
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Executive Director's Report 

Diary of a Jury Reject 

H 
ave you eve< been "niced 10 
death"? Try it, you'll like ii! 

I had such an experience in 
April. I found l1 lnieres1ing. )el frustrating. 
bul. mo~1 of all, pleasant 

I wa, summoned for jury duty, bur I 
never served. Therefore, I had ample 
time 10 reOeci upon this experience and 
view firsthand our jury system, albeit on· 
ly In 1ho 15th Judicial Cl rcult. 

Efficiency wa5 rampant From 1he sher­
iff's "command" 10 picking up my 
S52.SO check, every administrative step 
was nawless, and smiles greeted me 
1hroughout. 

Upon repot1ing 10 the cour1room des­
ignated for prospective jurors. I was 
struck mrtially by 1he true variely of pros­
pective iurors gathered. I saw old friends, 
new friends and 500n-to-~friends. The 
really experienced prospects, I noted, 
were armed wllh a paperback or two. 
Believe me, I did not forger my book on 
day number two. I even finished il on 
day nve whhou1 selling foo1 in a jury 
box. 

I read aboul 1he parliamenlary ambi­
tions of members of the English Parlia­
ment as I panrcipated in our much re­
vered jury systl'm. I must say, with one 
exception, the extracurncular affairs of 
the MPs were far more scintillating than 
those we did nol gel to hear in cour1-
room number two-more on this case 
later. 

Any elec1ed courthouse official would 
be proud 10 be featured in 1he juror ori-
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entation slide show. Given the cos1 of 
1elevision commercials, one musl be 
euphoric 10 know thal every week a ca~ 
live audience sees one's smiling pres­
ence and is told of one's indispensable 
role In our justice system. I am slill con­
cerned, however, thal dis1ricl judges did 
not rate individual photos. Imagine the 
confusion o( a voter 1rylng to recall for 
which of the smiling faces In a group 
photo he or she should vote. 

The slide show was, in reali1y, a visual 
and verbal presentallon of the excellent 
orien1a1lon brochure bu1 wi1h photos of 
the lncumbenl cast, some of whom, In­
cidentally, were up for reelection. 

After 1he slide p<esenrat,on, the "num­
bers game" began. II was particularly 
gratifying lo realiie 1hat our panel got the 
perfect " len." Our rating, however, must 
have been a mislake since many never 
had an opportunity 10 serve and show 
we truly merited our ra1i 11g. 

I assume 1ha1 being s1ruck from the 
Jury Is 1an1amounr to being quashed. 
Since I knew both rhe proseculing and 
defense anorneys in one case, I thought 
surely I would get to serve but I noticed 
that all lour of us with wives who were 
registered nul"l('S were eliminated-with 
a smile. This was my only strike, so 
maybe we ,vere "nines." 

The Jurors' lounge was spacious. II was 
sunny, 1he coffee quite good and the 
magazines a bl1 more currcm 1han !hose 
on lhe periodicals rack a1 1he local heallh 
club. At times, lhb lounge reminded me 

HAMNER 

of a bus station waiting room with the 
st:accato redtahon of p.~nel numbers and 
courtroom desunations. 

While wailing 10 see ii our panel 
would be dubbed " tried and ll'Ue," we 
speculated abou1 the likelihood of 1he 
return of those 01her veniremen who 
earlier had been called away 10 perform 
1helr civic resr,onsibility in ano1her coun­
room. Afrer a while, a person could de­
velop a poor sell-Image having been 
s1ruck numerous times, bu1 the coun ad­
minlslrator's reassurance 1ha1 "we may 
yet have a case to lry" seemed 10 assuage 
such feelings. 

Finally I was told that while I was 
much appreciated, I was no longer 
needed for that day. To insure my con­
venience and help reduce t:axpayers' 
was1e, I was instructed 10 call the Code­
A-Phone afler S p.m. 10 see if I should 
repon for duty 1he nex1 day. (Experience 
1augh1 me y()U seldom find anyone at lhe 
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county courthouse after 5 p.m., except 
perhaps the jailer or deputy sheriff.) 
Bingo! I was going 10 get to iry again the 
next day and the nexL 

The performance of my civic duty dur­
ing my week of jury service went thusly: 
Monday, I never left the jurors' lounge (I 
had forgonen a book, too). Tuesday, I was 
struck. The disappointment or this rejec­
tion was somewhat softened by another 
lawye(s rejection. Obviously, someone 
did not want lawyers 10 try a particular 
defendant who resembled a young Ko­
jak. minus the lollipop. 

The Tuesday afternoon case resulted in 
a settlement. We al I felt sorry for an 
elderly and somewhat feeble man seated 
a1 the counsel's table. 

The judge apologized for delaying us 
and u llimately excused us, announcing 
the scheduled case had been settled. We 
subsequently learned we had missed a 
chance to hear a sexual abuse case. You 
can imagine our shock upon teaming the 
seemingly confused and feeble man was 
not the victim after al I but the alleged 
abuser- appearances in the courtroom 
can be very deceptive. 

Wednesday's trial neve( got started. 
The judge assured us several limes he 
was not the cause of the trial's delay. I just 
knew he did not want us to forget his role 
in the slide show. 

Finally, the defendants' lawyer got 
struck. It seemed his two defendant or 
co-defendant cliems suddenly remen1-
bered the other had done something 
causing their testimony to be in conflict 
and, therefore, their lawyer would be 
unable to serve his two masters. 

Al least I did 1101 get struck this time; 
however, the trial was postponed. A dif­
ferent judge had to apologize for not 
needing our services Thursday. 

That case must have resulted in a set­
tlement, too. We never really found ou1 
wha1 it was about, but one lawyer walked 
confidently out of the courtroom with a 
smile on his face as he placed a white 
Stetson on his head. 

I realized I had only one more chance, 
and I still lacked the final three chapters 
in First Among Equals when Friday came 
I so hoped that my number would be on 
the Thursday Code-A-Phone and Friday 
I would get to sit. I still did not believe 
my lawyer-friends who smiled and said, 
"You'll never get to sit; why are you here 
anyway?" 
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Near week's end, I was almost willing 
to be a defendant so I could participate 
in our justice system. 

I got to the juror lounge area at 8:59 
a.m., almost late. Already, the overflow 
crowd of prospective jurors was seated 
in the hall. We were possibly going to 
hear a case today in Judge Gordon's new, 
modem courtroom. They indeed had 
saved the very best 'Iii last. 

It was not to be. A defense lawyer told 
the court administrator he was going 10 

have to move for a mistrial, inasmuch as 
the alleged victim was already among us, 
giving the prospective jurors a preview 
of the coming attractions. The defense at­
torney had heard him stating his case 
through the closed courtroom doors. 

Surprise! Surprise! The attorney never 
got to make his motion. The administra­
tion of our system was such that they 
merely brought an untainted venire from 
the other side of the courthouse to Judge 
Gordon's new courtroom and dispatched 
us to the courtroom from whence they 
came. Our return to this particular court­
room was where this saga all began­
the orienlation courtroom. 

Judge Kennedy had to apologize aga,n. 
They were not going to need us after all, 
and he thanked and directed us to the 
clerk's office to be paid. (I bet they would 
have shown the slide show again so we 
would nol forget all the folks who had 
been so nice to us if they realized they 
had the time.) 

l am still waiting to receive my certifi­
cate of appreciation which another elect· 
ed official sends those serving on juries. 
My wife got one with a big gold seal and 
handlettering on it. II came in a first-class 
envelope, and I am sure must have cost 

at least $2.50-$3 to send- the Code-A 
Phone saved this much, I know. 

In spite of developing a poor sel~image 
for never having gotten to be a juror, all 
was nol lost. I wi 11 be a better informed 
voter and remember those nice people 
in the slide show; I finished my paper­
back and was reassured by a fellow 
veni re person that she had been rejected 
twice and die third rime had indeed been 
a charm. (She also was interested in 
reading my book.) 

The efficiency with which we were 
paid was impressive. Usually, paying 
money lo the county courthouse is a has­
sle with the lines and such, bul never in 
my wildest imagination could I foresee 
our circuit clerk's (she's a lawyer) paying 
ii out, and so fast. 

I am hoping I get called to serve again 
soon. The slide show will not change, I 
know, but I have 1wo new books. I be­
came accustomed to the courtesy and 
pampe1ing extended to us, and I bought 
lwo crystal wine glasses with the jury fee. 
The next time I will buy the wine. 

I am told the only thing more run than 
being on a jury venire is 10 actually be 
selected to sit and try a case. 

NOTE: This renee1ion o/ a rejected 
juror, vvhile written in jest; in no \Yay 
diminishes che wrire(s appreciation for 
the truly outstanding jury adminislra­
tion and utilization ,vitnessed in 1he 
151h Judicial Circuit. There may be 
other c:ircuits with operations equal to 
ours, bu1 none beuer. 

I cannot help but belic-c a nonla"• 
)1!1 mus1 be favorably impress«! and 
leave Lhis experience ,vith a more 
meaningful appreciation for our justice 
sys1em, alter having served on a Jury. 

• 
-R eginald T. Hamner 

NOTE 
1986 Alabama State Bar Di rectories 

wi ll be publ ished in August of this year, 
but save $ and get in your orders 

for extra cop ies now! 
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Legislative Wrap-up 

1986 Regular Session ends 
The session is now over. It can best be summarized as 

one of frustration for many legislators since there were 
so many " hot" issues to be considered in an election year. 
The package of tort reform legislat ion, including medical 
malpractice, passed the House of Representatives but died 
in the Senate. Other items loud ly debated, but fail ing to 
pass, included: 

(1) A mandatory seat bel t law; 
(2) A statute of limitations revision for architects and 
engineers; 
(3) " Buy American " goods; and 
(4) Parental notification before a minor could have 
an abortion. 

Although 284 bills passed, on ly about 75 were of a 
general nature applying statewide. This represented S per­
cent of the 1,577 bills introduced. Resolutions were more 
successful; 98 percent of the 1,968 resolutions introduced 
were adopted. 

New laws of special interest to the legal pro fession 
include: 

Judicial Building (Act 86-420)- This act establishes an 
Alabama Judicial Build ing Authority to plan and build a 
new jud icial building to house the supreme cou rt, both 
appellate courts, the law library and the Administrative 
Office of Courts. 

Bar Governance (Act 86-544)- The composition of the 
bar com mission is revised to give additional com mis­
sioners to judicia l circuits for each 300 attorneys. It fur­
ther authorizes the electio n of president-elect of the bar 
by mail ballot instead of the present system of voting at 
the annual meeting. 

Uniform Transfers to Minors (Act 86-453}-This bi ll ex­
pands the Uniform Gif ts to Minors Act to allow gifts of 
real and personal property to minors, in addi tion to gifts 
of cash, stock and insurance proceeds prev iously permit­
ted. A gift under this act may now restrict the child from 
receiving the gift unti l age 21. Gift s made under the prio r 
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by Robert L. Mccurley, Jr. 

law are valid unde r the new law w itho ut any addi tional 
action. This bi l I was drafted by d1e Alabama Law Institute. 

Int erstate Banking (Act 86-69)-This author izes bank 
holding compan ies in any one of certain states to acquire 
banks in Alabama, provided these states give Alabama 
banks reciprocal authority to own banks in the other states. 

Drugs-The law regarding drug paraphernalia was re­
vised by Act 86-425. Also, a "D rug Baron's Enforcement 
Act" (Act 86-534) was passed. 

Good Samaritan Act (Act 86-539)- Persons who pro­
vide assistance in the cleanup of hazardous waste are ex­
empted from liabili ty; however, those who cause the ac­
cident or are paid other than expenses for cleanup are not 
exempted. 

Administrative Procedure Amendments (Act 86-472}­
Various sections of the Admin istrative Procedure Act were 
amended to clarify the interpretation of the sections. These 
amendments were in response to requests made to the 
Alabama Law Institute by the bar and 11 agencies. 

The annual meeting of the institute will be held Thurs­
day, July 17, 1986, at 4 p.m. at the Wynfrey Hotel, Birm­
ingham. This meeting will coinc ide w ith the Alabama 
State Bar Annua l Meeting. • 

Robert L. Mc<::urley, Jr., 
is 1he director of the 
Alabama Law Institute at 
the University of 
Alabama. He received 
his undergraduate and 
law degrees from the 
University. 
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ALABAMA STATE BAR 

Annual Meeting 
July 17-19, 1986 

The Wynfrey Hotel 

Birmingham, Alabama 

Schedule of Events 
WEDNESDAY. JULY 16, 1986 
1 p.m . 

Board of Commissioners Meeting 
Riverchase &tlroom 6 

THURSDAY, JULY 17, 1986 
8 .t.m.-6 p.m. 

Registration 
The Wynfrey Hotel, meeting room level, second floor 

Pre-registration packets may be picked up at the bar'1 
regiscr.uion desk. 

10 a.m- noon 
Section Mcelings 

FAMILY LAW V..nzena Penn McPherson, 
Riverchase 8illroom A chalm,an 
CLE credit 1.2 

LmGATION l. Te<inen1 Lee. 
Riverchase 6allroom 8 chnimian 
CLE ctedit 1.2 

~,.-~-.... Rl'A~ PRi:}P.t~TY.'P,~O°'-\~E'Alfo>~!;Js;r L",W. 
. Wynfhiy •Ballroon,1:V"' --~-· ,, '~! ph A. F~n.co, 
cµ: qedll :> 2.0 .. ch~innan 

} 
•:-: • - "Y."o ·, 

Nooo_-";)2:30;p.m; 
·,'.' '1.• .!.>"' '.'J .. ' 

BJood " ~ Pa'r\y'' • 
Thtr~~ 'frey H!)tei, ~ unctiori ,ar~/ -~o nd Roor 
'lid<eB; i1 each · · 

,,12:30-MS p.m. 
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Mr. Davis is a native of Mobile, Alaban,a. and 
a gradu;;i1e ol the University of Alabama, ,vhe-ie 
he also received his la\v degree in 1967. He 
entered duty with the FBI as a special agenl in 
1.968 and \vas U'clll!tf~red to the Legal Counsel 
Division in FBI Headquanets in 1974. In April 
1984, Davis was appointed c:hie( counse l or 1hc 
Drug Enfort:ement Adminis1ratlon i!lnd late, a<tSisl· 
ant director/legal counsel to 1he FBI. He is ,e. 
$ponsible for advice on lthv and policy. defense 
oi clv ll lilfgarion, fegal lnst.ruaion and researt!h. 

He is n1arried to Or. N.'.!r1<.-y Davis, a psycholo­
gls1. They ll\<e with their three sons in nonhern 
Virginia. 

2-3:30 p.m. 

Section Mee-rings 

ADMINISTRATIVE l.,\W 
Avon Room 
CLE cr<dit: 1.2 

CRIMINAL lAW 
Hampshire Room 
CLE credit: 1.2 

ENVIRONMENTAL LAW 
Cornwall Room 
cu credi t: 15 

LABOR LAW 
Berkshire Room 
CU crodi1: 1.2 

Al L Vr"'! l•nd, 
diai rnli3n 

Marl; McO•nlel, 
chairman 

Rober, R. ~id, ), , 
chalrman 

D. frank Davis, 
chairman 

Oil , GAS ANO MINERAL LAW 
Oe'vOn Room Edward G. Hawkins, 

chairrr,an Cl E crodi1: 1.6 

Pf!ACTICE.ANO 1'1(0CEDURE 
Wynfrey Ballroom., 0/'E 
CLE crodU: 15 

TAXATION Es,.,._ Room 

3:30--5 p.m. 

Sect ion Meet ings 

W. Slancll Statne<, 
chairman 

Norman W. Harris., Jr.,, 
chairman 

BANKRI/PTCY ANO COMMERCIAL LAW 
Rive<chase BallrQ<lfTI B George' W .. Flnkbohner, J<, 
CLE. cn!di1: 1,5 chairman 

BU~INESS. fOim ANO,ANTITRUST LAW 
E;~ Room Michael L. Edwards; 
CtE Credit. 15 chaJl'man .. .~ 
CORPO~T .e,'M NKIN°C ';No 6US11;1ESS, lfMl 
Qorscc ~~, . .l:. ::,; ~:i'~· Jacob A • . Walke,,, Jr.) 
CL.E crwit J.O,_ chairman 

YOUr,IG LAWYERS 
Ri,,en;~..., ~llroom 0 A 

.• ·eosines.s~MeeriJ1g' · ~., ·.'; ... _... ..-
·.,. ' 

J. Bemard Brannan, Jr., 
presiden! 

s ·p.m. .. _ ,. , ., 
Alabama Lctw lfl:Sricute Council 'Meedng 
H_3mJ>$\'lirc.'R9()rn - ' -
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~ 

-.30p.m. 
Codui1 Rc<epcion 
The Wynfrey Ho4el a.nroom 

~30 p.m. 

Thls """°' ropla«> th• cocl<uil "'!'P"' previ'!"slY held 
on Thur,dayeoenlng,o ,,,.,mt,o,s may~. r ............ 
ing for persor,al ..,,.,.,.1ln1ng. This IC(epllon i< hoslod 
by Spann W. Milner nf ln>ur~ne<: $pe(;lallsis, Inc. TIiis 
ls• oompllmen1ary even, (or 1hc membe<ShiP! h"""IWr, 
llckets must be requo,tod. 

Dinner Of' )()Ur own 

-S p.m.-midnlsf,I 
Young Lawyed Party 
.._ CommrJnily Cln> c.,,,.,._lo(.o,~ one mile north cl 

Wynfrey oc, Highway )1 behind ~id<'s Hamoo,ge,s 
Th:~tJ: $3-will be sold •.• door _ 

Free ki,gs-.nd ash ba1; bond-S!>ul Prac:q,rooor; 

fRll>,\Y, IUlY 18, 1986 

1'.3Q •.m. 
lltel~ 

""'1befwrcl Law 11,,view 8~ 
_.,_ Ba!IIO(>m ,. 
Tr<M't>: $9.75 e.xll 

f:l'laf> O*r ol Jur1<1>~me< ol lhe Coif 
Breakfost 

Rlvercbose Ballroom B 
Tic~is:,.S,O oach 

P,,i P[i,siden1s' B!!!•Jcl•SI 
The Wynm,y HOlol, ....,., Rooo, 

8 a.m,-5 p.m. 

~ 

9 a.m.-noon 

''\Jpd;,10 '86" Semln.,r' 
r,l<lmlng s..si0<1 CLE credll; .3,0 
WYl'lfrey Ball roo111s Ne/(J., 
Sponsor. Young l.1w\'ll<>' Sr!dion 
Moderalor. James H. MIiie,, Ill, csq 

CLE chairman, VLS 
Bimilngham, h bbilm• 

9-9:10 i.m.. 

\\l,koo,e and lntrodutto,y -
'MUiam O. 5ougp. IL, "Cl 
Presidenl-elea, 1,.1.>i»m., s..,. a., 

9;10-10 a.m. 
"Update on Evidence" 
Dean Charles w. camb lc 
Un/~i1y .of J\lal!ama Sd>Q91 o( l.lrW 

10 a.m. 
Spouses' Mlinqsa Brunch 
Wynfrey Ballroom, O&f 

10-10-.50 a.m. 
"Reil "'-"v Low; h Rl'Ylc,w ol S<g,,lb>t ~ 
Riclwd f. Op. e:<q. 
8ill'l>fflllN'I), fJobom,l 

10-.S0-11:10 .un. BIISII< 

n :10 a.rn--noon 
"Update: Corpo<a10 u!>Cj Comn,otci,I Law" 
Pl(lfessor Howard P. W..hh•II 
Cumberland School cl Law 
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Cumberland School ol Law hlumnl Luncheon 
Riverch.lsc, B.tlltooffli /118 
1ldcels: Sl6.SO NCI> 

12:30 p.m. 
Unh;e.rsi1y ol Ahd~1mi, School of l.nw Alumnl LunchLCl()n 
Wynfrey B.tllrooni, Oil: 
Tickets: SIS.SO oad, 

2-$ p.m. 
·IJpcla.., '86" Stmin.v" 
J\hemoon ........, aE <t\'<11~ lll 
Wynfrey Ballrooms MllC 
Modenlor. Cli0f11! h. Bloc~. esq 

Pfl'Sl-lrc1, YLS 
lu.cal"°"', ALlball1'J 

2-2:SO p.m. 
·~ 1,1).vo •. U~ote : A Ri'<l!'W qi Rocen1 y,glslallon ol 

lnle<"'1 tq.Lliw.,er;,I' ,. 
Represenlli_t/ve Jome, M, C.1m~II, esq. 
A"nis~op,.Alab:lmlt 

1:50-3:10 p.m. 81l'Ok 

3:lo-4 p.m. 
"Cblms. il(ld o.fome Unct« d,e Socuritlos At:1 cl 

"1:ibama· 
Michoel L Edw;a,d~ ,,;q . 
Birmin,ilwrn. Al.lb,,"" 

4-4:50 p.rn. 
"Upda_te.q~ E1hic:.: hw>ldrns Malp,aai~~ and Clienl 

'Com~laln,r 
Alox W.Jadl,or, ,,s<l1t;ii'1 gc<1eml counsel 
1.,labama s, • .., Bar .,, 

4:50- 5 p.m. 
Clo5irig remarks ancJ .1nnouOC('fflcnls 

~ plea,,, ,11 In 11,t, '""*Ing socnon (1hc Wt-hand~ 
ol the rooml 

7-.30 p.m. 
Dinner 
\OVynlrey ll;illroom 
1ir;lc~ ~$22 .S0 e,qh 

"Return 61. Holloy'l' Ctomily" 

Th1s prqduction will be m•dc by •Ile touring comp.1ny al 111' 
Chicago Bar A<SOCfallon'> wid<ly 11Ctlalmed CllnSlma> Splri11 
.show. 

SATURDAY, JULY 19. 1986 
8 ...... 

y,nunltttt 11<1>.>kl.oll 
Wynlrey SaU"'°"" NBIC 

Noon 
Board d Comn1iss,oom Mceiins_ 
Wynlrey a.nroom o 
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Eviction or Ejectment: 
by Romaine S. Scott, 111 

The bundle o( right< acquired by a 
lender when a borrower execu1es a mort­
gage deed Is subject to Intermittent at­
tack by those aucmpting to separate cer­
tain rights from that bundle to.lighten the 
burden on the mortgagor. The most bla­
tant bauies echo loudly through the 
courts and omces of lawyers, leaving 
such questions Involving due process 
notice 10 be debated ad nauseam. 

Most baules a,.er the mor1gagee's rights 
do not invol\-e what legal tt"medies are 
available to a mortgagee to obtain pos­
session o( mortgaged real property after 
a default occurs, under the terms of the 
note and mortgage. There Is, however, a 
\'ery real problem when a mortgagee re­
ceives a right to take possession of mort­
gaged real property and seeks to execute 
on that right. 

This article <))(plores and explains the 
remedies available to those who ha\'e a 
right 10 take possession o( real property, 
and focuses on those remedies available 
to mortgagees. The author's position is 
all remedies available to landlords 
should be available to mortgagees. Some 
courts clearly di5."lgll!e. 

Rights to possession as between 
mortgagee and mortgagor: the law 

Under Alabama law, the mortgagor 
loses any right 10 possession of 1he prop­
erty when he executes the mortgage 10 
the mortgagee, unless there is a specific 
agreemeni otherwise. The Alabama Su­
preme Court, in Mallory v. Agee, 226 
Ala. S96, 147 So. 881 (1932), defined the 
relationship between the mortgagee and 
mortgagor as folla,.vs: 
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•11 rn.JIU.'<S not wliethe< lhe status was 
created before or after defaulL \llhile 
a monga8()1.. •lter clcQult, is said to be 
a tenant ol a mongagee by sufferance. 
such smtus relates 10 his possessory 
right and noc 10 lhe charaaer of his 
property right . . •• 

I,\\! n,croly Incidentally as• premi.se 
re/er 10 the principle established in 
Alabama that a mongage on real esraie 
p;isses 10 the mongagee a lee simple 
title, unless otherwise expressly 
limited. 

The mongngor, before or alter de­
fault, t!l<Ccpt by agreement, does no1 
passess e,,..,, the rigtu of possession, as 
against the mortgagee." 

See id. at 599-600, 147 So. at 882-$3. The 
relationship between a mortgagee and 
mortgagor belore default was lurther 
defined In Buchmann v. Callahan, 222 
Ala. 240. 131 So. 799 (1931), in which the 
court held, "II the mortgagor is permitted 
10 remain in posse<;slon, he is the mere 
tenant at wlll of the mortgagee:• Id. al 
242 Tho court also 1ndicated, in Buch­
mann, the remedy o( unlawful detainer 
is available to the mortgagee. 

The relationship betv.een the mortgag­
ee and mortgagor is extremely important 
in concluding what specific remedies are 
available to a mortgagee for obtaining 
possession before or after loreclosure 
because the Code provisions dealing 
with actions for ejectrnent, in the nature 
of ejectment, for unlawful detainer and 
for possession wrongfully withheld to 
ob1aln a writ of eviction do not contem­
plate expressly how a tenancy at suffer­
ance shall be treated. 

Taking possession after default but 
prior to foreclosu re 

The provisions o( the mortgage, and 
the fae1 1ha1 a mortgagor is a tenant at 
sufferance ol the mortgagee alter default, 
must be superimposed in examining the 
preliminary Pff!(Tlise that a mortgagee has 
a right to obtain possession of the mort­
gaged property as soon as a default under 
the terms ol the mortgage has occurred. 
The natured a tenant at sufferance's right 
to possession also must be considered in 
establishing the mortgagee's right to re-

gain possession after default, and prior 
to foreclosure, but applies equally 10 the 
mortgagee's remedies after foreclosure. 

Virtually al I mortgages contain lan­
guage In the power of sale provision, re­
citing that, If a default occurs and the 
mortgagee elects to accelerate the in­
debtedness, "in such e,,ent the mort­
gagee shall have the right arid is hereby 
authorized 10 enter upon and take 
possession of said property, and, after or 
without taking possession, to sell the 
same before the Courthouse door ... :' 
In addition 10 the contractual language 
of the mortga.ge, the Alabama Supreme 
Court has established "it is settled case 
law that a tenant at sufferance is not en­
lltled to any statutory lorm of notice 10 
quit in order 10 terminate his tenancy. 
lcilatlons omllled) His tenancy can be 
terminated by simple entry or demand:' 
MIiier v. fausr, 250 Ala. 545, 548, 35 So. 
2d 162 (1948) 

The contractual language of the mort­
gage and the opinion of the state su­
preme court clearly indicate that. if the 
property is vacant prior to the foreclosure 
sale, the mortgagee may enter the prop­
erty and take possession without fear of 
having a valid lawsuit for trespass, con­
version or other similar cause<; succeed 
against the mortgagee. The mortgagee's 
remedies for exercising Its rights to 
possession prior to foreclosure have not 
been defined specifically by case law or 
the Alabama Code, however, and the Al­
abama Supreme Court has held fairly 
recently that, while the mortgagee has a 
right to take possession, if the mortgagee 
does so prior to foreclosure, it may 
become Hable to the mortgagor for any 
damage to the property while in the 
possession ol the mongagee. See Ne11Jes 
v. F,rsr National Bank of Birmingham, 
388 So. 2d 916 (Ala. 1980). If the propef· 
ty is not vacant after default but prior to 
disclosure, the legal actions necessary to 
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How Does the Mortgagee Take Possession 
of Mortgaged Property After Default? 

remO\le the mortgagor or other occupan1 
from the pr0peny appear to be 1he same 
as those aval l0ble 10 1he mortgagee after 
foreclosure. 

Actions to obtain possession of real 
properly 

Three basic actions are available for a 
peoon or entity to gain possession of real 
property from another who entered on-
10 the real property lawfully. Two actions 
may orig,nate in Stale dlstric1 court, and 
the other muS1 be brough1 in stale cirruil 
COUrl. 

The au1hor porn1s ou1 there is a lack 
of uniformity of opinion among the 
various Alabama circuil courts as to 
whe1her 1he two primarily distric1 coun 
ac1ions are available to mortgagees, and 
11 Is his posl1lon 1ha1 all 1hree ac1ions 
should be available 10 mortgagees for the 
following reosons. 

The Alabama Lawyer 

Action for possession wrongfully 
withheld in district court 

The quickes1 method for a mortgagee 
to obtain possession ol real property after 
a foreclosuro sale ls to file an action 
under Code of Alabama 1975 Sections 
35-9-80 et seq. The action provides for 
gaining possession when it is wrongful· 
ly withheld and was established osten. 
slbly to afford a landlord a speedy reme-

dy for removing tenants from propefl)t af-
1er the lease term had expired. See 
Williams v. l'rJthcr, 236 Ala. 653, 184 So. 
473 0938). See also I licks v. Longfellow 
Dev. Co., 3&2 So. 2d 219 (Ala. 1978). The 
action is somewhat in 1he nature ol an 
unlawful detainer action and must be 
construed wl1h the provisions contained 
in Code of Alabama 1975 Section f>.6.310 
setting forth 1he principles and proce-
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dures for an unlawfu l detainer action. 
Riley v. Riley, 257 Ala. 636, 60 So. 2d 
432 (1952) and Glenn v. Nixon, 248 Ala. 
569, 28 So. 2d 718 (1946) 

A mortgagee's right 10 file an action for 
possession wrongfully w ithhe ld In dis­
trict court, w ith the ulti mate objecti-e of 
obtaining a writ of evictio n, is based on 
the fact A labama views the mortgagor as 
a tenant al sufferance. Although some 
distr ict courts ha-e decided not to allow 
a mortgagee access to the action, the 
mortgagee is, in effect, a land lord to ate­
nant at sufferance, and should be enti · 
tied to seek relief under Section 35-9-80. 
Indeed, Section 35-9-100, while not a 
part of the Code provisio ns dealing with 
an action for possession wrongfully w ith­
held, does provide specifically that a 
land lord of a tenant at sufferance may 
recover from the tenant double the value 
of the customa ry rent for the property as 
damages for the tenant's use and occupa­
tion of the land. 

The action for possession wrongfully 
wi thheld contempla tes that a landlord 
may file an action to regain possession 
a~er the tenant's term has ended o r his 
righ t to poss-,ssion has otherwise been 
termina ted. A precond iti on to fil ing the 
action is that the owne r of the property 
or his agent has made a demand that the 
tenant turn over possession and the ten­
ant has refused to do so. The no tice of 
termination of tenancy required under 
Code of Alabama 1975 Section 6--6-310 
is added to the precondition of a demand 
for possession under Section 35-9-80 but 
the notice provisions con tained in Sec­
tion 6-6-310 et seq. are predicated on the 
existence of a lease term. 

Wha t type of notice, then, is required 
to a tenant at sufferance? The Alabama 
Supreme Court has held a tenant at suf­
ferance is not entit led to notice to qui t 
except notice sufficie nt to give hi m an 
oppor tunity to vacate the premises. See 
Bush v. Fuller, 173 Ala. 511, 55 So. 1000 
(1911). It wou ld appear, iherelore, that the 
mortgagee need nol giw any notice to 
the mortgagor of the term ination of the 
tenancy at sufferance. 

Nevertheless, the statute is to be con­
strued Section 6-6-310 et seq., defin ing 
unlawfu l detainer. see Garrett v. Reid, 
244 Ala. 54, 13 So. 2d 97 (1943). Such 
construction is problematic because case 
law further adds the notice requirements 
contained in Code of Alabama 1975 Sec-
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l ions 35-9-3 et seq., pertaining to the 
method of terminating a tenancy, to the 
notice required for unlawfu l detainer ac­
tions. See generally Roberson v. Baldwin, 
38 Ala. App. 269, 82 So. 2d 348 (1955). 
An understanding of the various notice 
provis ions is cr itica l to proper in itia tion 
of an action for possession wrong fully 
with held. 

A demand for possession under Sec­
tion 35-9-80 mus\ be made, in most 
cases, after a notice of termination of 
tenancy has been given as required by 
Section 35-9-5 In the form set out in Sec· 
tion 35-9-6. See Hyde v. Bains, 247 Ala. 
8, 22 So. 2d 324 (1945) and Garrell v. 
Reid, supra. Section 35-9-5 applies to all 
tenancies by the month or for any term 
less than a year where the tenant holds 
over w ithout special agreement and re­
qui res that termination of such tenancies 
is had on ten days' written notice. The 
section must be read w ith Section 6-6-
310 et seq, which imp lies that the ten· 
day not ice of the landlord' s intent to ter­
mi nate the tenancy under Sections 35-9-
5 and 35-9-6 must be deliwred fi rst and 
fol lowed by a ten-day dema.nd in writ ing 
for de livery of possession. See Garrett v. 
Reid, supra. 

It is arguable, however. that no notice 
of termination under Sections 6-6-310, 
35-9-5, 35-9-6 or 35-9·80 is necessary 
when a tenancy at sufferance is Involved. 
See Jones v. Duncan, 250 Ala. 587, 35 
So. 2d 345 (1948); Bush v. Fuller, supra, 
and Johnson v. Miller, 161 Ala. 632, 49 
So. 8585 (1909). No ne of the notice pro­
v isions expressly or impl ici tly relate to 
a tenancy at sufferance arising under a 
mortgage. See Sherrill v. Garth, 230 Ala. 
397, 161 So. 482 (1935). 

The wisest course for a mortgagee is 
to give the termination of tenancy notice 
required by the Code to avoid any 
possibil i ty of having the action for pos­
session wrongfu lly withhe ld found to be 
defective by the d istr ict court. The mort· 
gagee should provide the mortgagor with 
a letter. including a statement that term­
ination of the mortgagor's tenancy at suf. 
ferance occurred immediately after de­
fault under the mortgage and a demand 
that possession be delivered to the mort­
gagee wit hin ten days of receipt of the 
wr itten demand. 

An alternative is to ha-e a notice of 
1ern1ination of tenancy served personal­
ly o n the former mortgagor and then 

follow the notice of termination ten days 
later with personal service of the form o( 

demand for possession set forth in Sec­
tion 35-9-6. Such letters are certain to 
satisfy the requirements of Sections 
35-9-5, 35-9-6, 35-9-80 and 6-6-310 (2). 
See Moss v. Hall, 245 Ala. 612, 18 So. 
2d 368 (1944). 

A mortgagee also should give notice 
of a demand for pos$ession for purposes 
of Section 6-5-233 dealing with redemp­
tion. Including such a notice in the de­
mand-for-possession letter serves to cut 
off the former mortgago r's right of re­
demption if he does not vacate the prop­
erty w ithin ten days after de l i-ery of the 
letter. Civ i ng such no tice often provides 
the forn1er mortgagor with the incentive 
necessary to vacate the property without 
any action for possession. 

Most district courts have forn1s of com­
plai nt complying with the statutory pro­
visions and used to file the action for 
possession wro ngful ly withheld. The 
forn, of comp laint is based on Section 
35-9-80 providing after a demand for 
possession of the property has been 
made and, if the tenant refuses to delive r 
possession whe n demanded, the owner, 
his agent or attorney-at-law or attorney­
in-fact may go before the district court in 
the county in which the land l ies and 
make oath of the facts. 

Some district courts have in terpreted 
the Code section to mean the owner or 
attorney actually takes the comp leted but 
unexecuted form of complaint to the dis­
trict court, makes oath before the clerk 
of the district court and then signs the 
pleading in fron t of the di strict court 
clerk. O ther district courts ha-e found the 
comp laint may be completed and nota­
rized w ithou t requir ing the attorney to 
actually appear before the clerk and 
make oath. The complai 111 must give the 
correct street address of the property to 
be vacated as wel I a,5 the address of each 
defendant to be served. 

Alter the comp laint form has been filed 
wi th the district court, a distric t judge 
issues a wr it to tl1e sheriff's department, 
requi ring a deputy to deliver a copy of 
the complaint to the defendants named 
in the com plaint. The mortgagee should 
be certain to name as defendants not on ­
ly the mortgagors appearing on the fact 
of the mortg.1ge but any others known to 
be occupyi ng the premises. 
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The sheriff will serw a copy of the 
complaim on those named as defend­
antS, together with notice that the sheriff 
will proceed to execute the relief sought 
in 1he complaint after sC\'en days unless 
a counteraffidavit is fl led with the sheriffs 
department by the defondants within that 
seven-day period. Code ol Alabama 1975 
Sections 35-9-82 and lS-9-85 

If the defendants do not f,le a counter­
alfidavit, there will lx1 no trial and the 
sheriff's department will contact the a1-
torney fi ling the complaint to make ar­
rnngements to have the defendants and 
their pe,wnal propeny r~ from the 
premises. If any defendants should file a 
counterafiidavi1 stating under oath that 
his ngh1 10 possession has not been term­
inated or forfeited, he has a good and 
lawful right to possession of the proper­
ly or his lease or term of rent has not ex­
pired and he is nor holding owr beyond 
his term, the defendant will not be re­
mo.«1 from the propcny and the sheriffs 
department will return the process 10 the 
court issuing the writ . A copy of the 
defendant's counterafndavir normally 
will not be sent 10 1he mortgagee. 

The third day airer the sheriff returns 
the writ 10 the clerk of court's office, the 
diwict coun is supposed 10 hold a trial 
on the merits. Code of Alabama 1975 
Secrlon 35-9-85 After a trial on the 
merits, if it is determined the former 
morrgagor has no right to the possession 
of the property, the court will issue a writ 
of possession, often called a writ o( evic­
tion, requiring rhe sheri(f 10 place the 
mongagee in full possession of rhe prem­
ises. Code of Alabama 1975 Section 
35-9-86 

The benefit of nling an action under 
Code of Alabama 1975 Section 35-9-80 
for possession wrongfully withheld is 
that it provides for a speedy remedy 10 
the mongagee who seeks only to recowr 
pos.ession of the property. The plaintiff 
Is not entitled io recover damages such 
as lost rentS through this action. See Gar­
rett v. Reid, 244 Ala. 2S4, 13 So. 2d 97 
(1943). 

The,e are some drawbacks 10 the pro­
cedure, including allowing rhe defen­
dants 10 remove rhe action 10 the circuit 
court where it wil l be tremt'<I in rhe same 

manner as if originally r.ted as an unlaw­
ful detainer action in circuit coun. 1 here 
.1lso is the possibility the district court's 
decision In favor of the mortgagee wi 11 
be appealed 10 the circui t coun under 
Sec1ion 3.S-9-87, where it will be tried de 
novo. See Hyde V. Isabell, 254 Ala. 373, 
48 So.2d 465 (1950) and Williams v. 
Prather, 236 Ala. 652, 184 So. 473 0938). 
Trial de novo can be cosily and time con­
suming, but such a trlnl de novo does 
allow the mortgagee 10 =k limited dam­
ages. If there are no counteralfidavits, 
motions to remove the action to circuit 
coun or appeals of the decision of the 
district court, the procedure outlined 
hereinabow is by far rhc least expensive 
and most expeditious for gaining posses­
~lon of properly. 

The greatest problem by far is that 
some district courtS have decided the ac­
tion Is available only 10 landlords seek­
ing lo remc,.e a tenant under a lease and 
do not allc,.v a mortg.igee to Ole such an 
action. Those jurisdictions appear 10 re­
quire an action for or in rhe nature of 
cjectment be filed in circuit cour1. 
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Action for unlawful detainer in 
district court 

As an alternative to filing a proceeding 
under Code of Alabama 1975 Section 
35-9-80 (or possession wrongfully wilh­
held, the mortgagee also should be al­
lowed 10 file in district court a complaint 
(or unlawful detainer under S~ction 6-6-
310(2). That section provides for the 
following: 

"[W]here one who has lawfully entered 
Into possession of lands as tenant fails 
or refuses, on ten (10) days' demand in 
writing after the termination of his 
possessory Interest, to deliver the pos­
session thereof to anyone lawfully en­
titled thereto, his agent or attorney; and 
it is sufficient 10 leave a copy of such 
demar.d in writing at ~,e usual place 
of abode of the party holding ove~' 

The argument is that the relationship 
or landlord and tenant arose under the 
mortgage by the mortgage terms and op­
eration of law when the mortgagor ex­
ecuted the mortgage deed so that the 
mortgagor entered into possession of the 
real property as a tenant at will and is a 
tenant al will until the debt is fully paid 
or a default occurs. Upon defaul~ the 
mortgagor becomes a tenant at suffer­
ance. Therefore, the requirements of Sec­
tion 6-6-310 are satisfied. 

Alabama Code Section 6-6-311 pro­
vides further that an unlawful detainer 
action may be brought in connection 
with all estates, whether freehold or less 
than freehold, including the estate 
created by execution of and default under 
the mortgage. 

Under a normal landlord-tenant rela­
tionshio where a lease is involved, a 
notice of termination o( the tenancy must 
be given as set forth in Section 35-9-3, 
as discussed above, terminating ihe ten­
ancy, fol lowed by a separate written de­
mand for possession, giving ten days to 
vacate the property. Marr.in v. Carroll, 259 
Ala. 197, 66 So. 2d 69 (1953) In a 
mortgagee-mortgagor relationship where 
the mortgagor is a tenant at sufferance 
wrongfully withholding possession or the 
property, no notice of the termination or 
the tenancy appears to be required but 
it is advisable to give the ter>-day written 
demand for possession set forth in Sec­
tion 6-6-310. See Sherrill v. Car1h, 230 
Ala. 397, 161 So. 482 (1935). The demand 
for possession need not specify the date 
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on which the tenant at sufferance is re­
quired to give up possession or fix a date 
when an action wil I be commenced If 
possession is not surrendered. See Ed­
dins 11. Calloway Coal Company, 205 Ala. 
361, 87 So. 557 (1921) and Johnson v. 
Blocton-Cahaba Coal Company, 205 Ala. 
373, 87 So. 559 (1921). The mortgagee 
should provide the ten-day written de­
mand for possession in the form set forth 
in Section 35-9-6. See Martin v. Carroll, 
259 Ala. 197, 66 So. 2d 69 (1953) and 
King 11. Housing Authority, 670 F.2d 952 
(IILh Cir. 1982). 

Early cases held that the demand for 
possession was effectively served by leav­
ing the original paper on the rented or 
leased premises. See Vinyard v. Republic 
Iron & Steel Company, 205 Ala. 269, 87 
So. 552 (1921). More recent cases appear 
to hold that posting, on the premises, the 
notice or demand for possession does 
not provide adequate notice; 11 must be 
served on the tenant by leaving a copy 
of the demand with someone on the 
premises. Greene v. Lindsey, 456 U.S. 
444, 102 S.ct. 1874 (1982) 

An early case held the complaint must 
follow the proper fom1 or it will be sub­
ject to a motion 10 dismiss, Sandlin v. 
Anders, 205 Ala. 453, 88 So. 560 (1921), 
and the form of complaint has been 
made uniform ~s Alabama Supreme 
Court, Department or Coun Manage­
ment Form SC-C-31. The form basically 
provides a demand for possession and 
states the terms of the tenancy and 
reason the tenant no longer has a right 
to possession. 

After the complaint has been filed, a 
notice must be issued by the district court 
judge requiring the defendant 10 appear 
on a date certain to answer the com­
plaint, and the complaint form indicates 
that an answer must be riled within seven 
days alter receipt. The Code provides, 
however, notice of the hearing must be 
served on the defendant at least six days 
prior to return day of the·process served. 
See Code of Alabama 1975 Se<:1ion 
6-6-332(b) and Krasner v. Curly, 248 Ala. 
686, 29 So. 2d 224 (1947). The form of 
noticv to be used by the court is set forth 
in Section 6-6-332(a). 

At the trial, the estate or merits of the 
title cannot be inquired into but the de­
fendant can raise all legal and equitable 
defenses avai I able against a recovery for 

damages. See Code of Alabama 1975 
Section f'i-6-336. 

After a hearing, the court may enter a 
judgment on behalf of the mortgilgee 
containing a writ of restitution or posses­
sion al lowing the mortgagee to recover 
possession or the property and costs of 
the proceedings. Code of Alabama 1975 
Section 6-6-377 A tenant who entered 
the property under a contract of lease 
also may sue for rent and special dam­
ages. Code of Alabama 1975 Section 
6-6-314 A landlord of a tenant at suf­
ferance may sue under Section 35.9. 
100(3) for damage connected with the 
tenant's use and occupation. 

An unlawful detainer action brought 
pursuant to Section 6-6-310 can be filed 
first only in district court so that ii 
damages in excess of $5,000 are sought 
by the complaint the case will be 
dismissed. Any party may appeal from a 
judgment entered by the district court 
within 14 days after the entry of the judg­
ment by following the general rules for 
appeal of an action from district court to 
the circuit court. When the case reaches 
the circuit court, a new complaint or 
amendment to the old complaint may be 
filed by the plaintiff, seeking additional 
damages, adding attorney's fees, if they 
were not claimed below, and a new trial 
wil I be held as if the action had originat­
ed in the circuit court. Vinyard v. Repub­
lic Iron & Steel Company, 205 Ala. 269, 
87 So. 552 (1921) 

One apparently unusual aspect of a 
proceeding under the unlawful detainer 
section o( the Code is that if the defen­
dant does not appear or does appear and 
refuses lo plead, the case wlll proceed 
as if the defendant had denied the allega­
tions in the complaint, meaning the 
mortgagee who is a plaintiff in such a 
case must be prepared to present his case 
even if the defendant fails or refuses to 
appear. Code of Alabama 1975 Section 
6-6-335 

Ir the former mortgagor is allowed to 
remain in possession of the premises for 
three years after the date on which the 
mortgagee obtains the right 10 demand 
possession, an action for unlawful de­
tainer will be barred by a specific statute 
of limitations. Code of Alabama 1975 
Section 6-6-315 

Bringing an unlawful detainer action 
under Title 6 of the Code, as opposed to 
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bringing an action for possession of proi, 
erty wrongfully wilhheld under Title 35, 
does provide the mortgagee with an oi, 
portunhy to obtain damages and at­
torney's fees. Further. the unlawful de­
lainer action is somewhat confusing 
because the form or complaint promul­
gated by the Oep.1rtmcn1 or Coun Man­
agement Indicates the complaint must be 
answered whhln seven d¥, or the relief 
sought could be entered by default. 

The major drawback 10 bringing the 
action under Title 6 is 1hat there is no sta­
tutorily prescribed expedited timeframe 
requiring the district coun to quickly set 
the action for trlal. After the complaint 
is filed 1he court may se1 1he action for 
hearing at any time. as long as the hear­
ing is held six d¥ after notice of the 
hearing is served on the defendan1. See 
Code of Alabama 1975 Section 6-6-332. 
This aspect of the unlawful detainer ac­
tion ls somewhat confusing because the 
form or complain! promulgated by the 
Depar1ment of Court Managemen1 indi­
cates the complaint must be answered 
within seven days, or the relief sought 
could be entered by default. 

Whal appears to have occurred with 
actions filed under Title 6, for unlawful 
detainer, and Title 35, for possession 
wrongfully wi1hheld, is 1ha1 the district 
courts hill/I? treatl.'d them as being the 
same action, referring 10 both in daily 
practice as an ilClion for eviction. The 
result Is thal ei1her action is effectively 
a hybrid to which the same procedures 
and prohibitions are often applied, in­
cluding lhe prohibition against a mon­
gagee bringing ei1her action because the 
mortgagee has no lease. Nevertheless, 
there are distinctions, as pointed out 
hereinabove, none s1a11.11orily barring a 
mortgagee fro111 uccess to 1he actions. 

Ejectment in circuit cou rt 
The 1hird alterna1lve for obtaining 

possession of property after a foreclosure 
sale is to me a complaint in circuit court 
as provided by Code of Alabama 1975 
Section 6-6-280. This is the alternative re­
quired in some counties which do not 
allow the mortgagee 10 proceed under 
the previously discussed actions. The ac­
tion is Initiated by the filing of a com­
plain! so 1ha1 the mongagee is no1 re­
quired to deliver ;my notice to 1he fom1er 
mortgagor termiMtlng the tenancy and 
demanding possession. Ii is advisable, 
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however, to make a demand for posses­
sion before filing 1he complaint. 

The complaint should take the basic 
form or a complalnl (or any 01her action, 
selling forth that 1he plaintiff sues 10 
reto\1!r possession of certain real proper­
ty; giv,ng the legal descriplion o( the pro­
perty, stating the factS supporting the 
plalntifPs right to possession, asserting 
that the defendant unlawfully retains 
possession after a demand for possession 
has been made and claiming specified 
damages. The complaint also must 
name, as defendan1s, al I those believed 
10 be In possession of 1he property. The 
use o( Octltious p.1rtles is prudent to in­
sure that 1hc plaintiff can add 1he names 
of persons It may later learn aoually oc­
cupy 1he premise. 

The clarm for damages may include 
1he reasonable rental value due from the 
da1e o( default and any actual damage 10 
1he property. Johnson v. Salter, 359 So. 
2d 417 (Ala. Civ. App. 1978) 

The complaini and a summons must 
be served on the defend an is by 1he sheriff 
or special process server just as In any 
other civil action. S!llvice often is difficult 
to obtain bccausc 1he former mortgagor 
is aware the property has been sold al 
foreclosure and will auemp1 to .Mlid ser­
vice so he may relain possession as long 
as possible. 

Alter the complaint has been served, 
the mortgagor m.l)' no1 en1er any appear­
ance or file an al1S\\1!r, and a default judg­
ment may be taken with a subsequent 
writ o( e,cecu1ion on the default judgmen1 
issued under Alabama Rule of Civil Pro­
cedure SS. 

The Alabama Supreme Court, in Jones 
v. But/er, 286 Ala. 69, 237 So. 2d 460 
(1970), made clear !hat an ac1ion in stat-

utory ejectmcnt ls proper and available 
to a purchaser of property at a mongage 
foreclosure sale. Section 6-6-282 ad­
dresses itsell specifically to actions ~ 
1ween mortg.igees and mortgagors. The 
case and the Code do not, howe,er, 
establish that an action in ejectment is 
the only recourw a mortgagee or 01her 
purcha~r at foreclosure has for obtain­
ing possession of the foreclosed proper­
ty. The allegalions in the complaint may 
be somewha1 simpllned because litle is 
gained through 1he foreclosure sale, bu1 
1ha1 does nol relieve the plaintiff from sel­
ling for1h, In some det.,il, the facts sui, 
porting the plaln1irrs claim 10 legal lille 
to the land and 1ha1 the defendant en­
tered lhe lands and unlawfully withholds 
possession of those IJnd>. See Adas Su~ 
s1dlaries of Florida, Inc. v. Kornegay, 288 
Ala. 599, 264 So. 2d 158 09nl. 

The major drawback 10 bnng,ng an ac­
lion in ejectmen1 10 ob1ain possession of 
real property ls that it takes substantially 
more time than either or the two proce­
dures which should be readily available 
10 mortgagees in district court. Addition­
ally, 1he costs for bringing an action in 
cl1cul1 coun 111ay be considerably greater 
than those In district court. 

Conclu sion 
It is hoped 1he disJrict courts now de­

nying mortgagees access to actions for 
possession wrongfully wilhheld and un­
lawful detainer will re-e,camine their po­
sillon on llgh1 or the mortgagee's status 
as a landlord 10 a tenant at sufferance. 
Allowing mortgagees access to those ac­
tions would provide a s1arring place for 
the pr-rvalion o( the bundle of rights 
a mongagcc is meant to receive when a 
mortgage is gl'Ai!n. • 

Romaine S. Scott, Ill, received his 
undergraduare deg,ee from W...Shington 
& lee Un,versity and his law degree from 
Cumberl,1nd School of l.alv. He is a part­
net In the Mobile firm of Inge, Twitty, 
Dully & Prince and serves on the edito­
r/al board of The Alabama i..aw',1!r and 
the executive board of the Bankruptcy 
and Commercial I.aw Section of the Ala­
bamo Stare Bar. 
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Bar Briefs 
Sacher joins nat ion's largest firm 

Barton S. Sacher, fom1er chief of 
1he branch of Investigations and En­
forcement of the Securi ties and Ex­
change Com mission's Atlanta re­
gional office, has joined 1he Florida 
office of the nation's largest law 
firm, Finley, Kumble, Wagner, 
Heine, Unde rberg, Manley, Myer­
son and Casey. He is a partner in 

Sacher 

the fim1's litigatio n, co rpo rale/ 
sec uri1ies and munic ipal bonds 
departme nt 

Sacher, 38, joined Finley, Kum­
ble, et al., in January after six years 
with the Atlanta regiona l office of 
the SEC. In add ition, he was an ad­
junct professor of law for five years 
al Emory law School in Allan ta 
and supervised the SEC/Emory law 
School internship and clinical pro­
gr~m. From 1977-79 he served as 
~uorney and trial counse l for 1he 
%C, uivision of en forcement , in 

Washington , D.C. 

Sacher is a graduate of the Uni­
versity of Alabama a nd the Univer-
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sity's Schoo l of Law. He is a mem­
ber of the Alabama State Bar and 
the Birmingham Bar Associatio n, in 
addition 10 several other bars. 

Steagall newest justice 

Hen ry Bascom Steagall, II, took 
an oa 1h of office April 30, becom­
ing the newes t associa te justice of 
the Supreme Court of Alabama. 
Chief Justice C. C. Torbert ad­
ministered the oath to Steagall as 
friend s and family watched. 

Steaga ll was born in Abbeville, 
Alabama, Septe mbe r 4, 1922 . He is 
the son of the late Susan Koonce 
S1eagall and Orlando Marvin Stea­
gall and named for his uncle, the 
late Henry B. Steaga ll, w ho served 
in the United States Congress from 
1914 until his death in 1943. His 
pa terna l grandfathe r and his mater­
na l grea t-grandfather served in the 
Alabama legislature. 

He has practiced law in Ozark 
since June 1951, excep t for the 
period s 1975-79 when he served as 
execu tive secretary 10 Governo r 
George C. Wallace and 1983 to 
April 30, 1986, when he served as 
state finance direc tor, aga in for 
Wallace. 

Justice Steagall is a graduate ol 
Auburn University and the Univer­
sity of Alabama Law Schoo l, where 
he was a member ol the ed itoria l 
board of the Alabama I.aw Review. 
He rece ived the Bureau of Na tiona l 
Affairs award as a senior (or out­
standing scho lastic progress. 

He was a member of the Ala­
ba ma legis lature from Dale County 
from 1954-70, a member and chai r­
man of the Dale County Democrat ­
ic Executive Comm ittee and a 
me mber of the Stale Democrat ic 
Executive Committee. 

Steaga ll has served as state bar 
commissio ner for the 33rd Judicia l 
Circu it. He is a member of the Ala­
bama State Bar and American Bar 
As!Oclation. 

Justice Steagall is a membe r oi 
the First United Method ist Church 
or Ozark and a former cha irman of 
the admin istrative boa rd; member 
of the VFW and Ame rican Legion; 
charter member and past president 
of the Oza rk Rotary Club; a Mason 
and Shriner; and a Navy veteran of 
three years' active duty in World 
War II (Pacific Theat re). He has 
been a member of the Auburn 

Steagall 

University Board of Trustees since 
19n and served as president pro 
tempore or the Auburn Board. 

He is married to the (ormer 
Frances Rector of Ch ilhowie, 
Virginia, and they ha\Oe three 
ch ildren: Henry, Ill, an attorney in 
Ozar k; Susan Steaga ll Brown of 
Auburn ; and Fred, a district judge 
in Ozark. They have six 
grandc hildren . 

He was appo inted by Governor 
Geo rge C. Wallace and assu med 
the office o( associa te Just ice on 
May 1, 1986, replacing retired 
justice James H. Faulkner. 
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Powell graduation speaker 
The Cumberland School of Law 

is celebrating its 25th year in Birm­
ingham, Alabama, this year (the 
school was founded in 1847 in 
Lebanon, Tennessee), making it the 
fifth o ldest law school in the na­
tion. Samford University purchased 
Cumber land and moved it to its 
present location in 1961. 

As part of the tradition on wh ich 
Cumberland prides itself, each year 
a graduate is invited to address the 
graduating class. This year's speaker 
was Dayle Endfi nger Powel I, class 
of 1976. She is the fi rst female 
Cumberland graduate to receive 
this honor. 

Powell 

Powell presently serves as associ­
ate director of The Carter Center of 
Emory University, a public policy 
center founded and headed by 
former U.S. President Jimmy Carter. 
Previously; she served as assistant 
United States Attorney for the 
Northern District of Alabama. She 
also served as law clerk to Chief 
Judge John R. Brown, Fifth Circuit 
Court of Appeals, Hou ston, Texas. 

Powell ~ttended Jacksonville State 
University, graduating w ith honors 
in 1971'. She is married and has 
two children, and presently resides 
in Lilburn , Georgia. • 
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Everybody Wants 
To Be Creative. 

When you think about i~ time is the most valuable 
commodity my company has to sell. So the more time l 
have, the more business I can do. That's why 1 chose 
the professionals at Creative Leasing to handle my 
transportation problems. 

They're trained, highly-skilled go-getters who designed 
the perfect plan to meet my company's needs. Their 
program lets me maximize cash flow, save valuable 
administrative time, even includes maintenance for my 
entire fleet! 

For me, it's just a matter of creative management 
and good business. Everybody wants to be creative. 
Creative Leasing. 

1£Hll 
creative 
leasing 

Birmingham 
Montgomery 
Tuscaloosa 
Huntsville 

251·0137 
264·8421 
345·6494 
880·0175 
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Riding the Circuits 

Baldwin County Bar Association 
The Baldwin County Bar Associa­

tion held Its annual meeting April 17, 
1966, and the fol lowing officers were 
elected for the 1986-87 year: 

President: Marion E. Wynne, Jr. 
Vice president: Samuel N. Crosby 
Secrt,t.lry/lreasurer. Mollie P. Johnston 

Calhoun County Bar Association 
May 1 the Calhoun County Bar As-­

sociation held its annual Pr.1)1!r break­
f.m. Francis "Brothel" Hare, Jr., ad­
dressed the bar on how to be a Chris­
tian lawyer. 

The highlight or the Law INeek cel­
ebration was May 9, when the bar 

hosted a luncheon held in honor or 
Justice SandrJ Day O'Connor of the 
Supreme Court of the United States. 
She and her husband visited Calhoun 
County and the State or Alabama for 
tho first time that day. 

Justice O'Connor gave a presenta­
tion on the history of Alabamians who 
h;r.1! be(>n on the high court. She dis­
cussed John McKinley. John Archibald 
Campbell, William B. \/\bods and 
Hugo Black. She joked by stating tha\, 
In prep.iring for her address to the bar, 
she dlscO\'ered her appointment cre­
ated a "stir," primarily because she was 
neither bom In nor appointed from 
Alabama. She added there had been 

At the head 1able, left to right, are Paula I. Cobia of rhe I.aw \l\~k Com­
mi11ce, Chief Judge Sam Pointer of the United States District Court for 
the northern distrla of Alabama and Justice O'Connor. 

Alabamiari~ sining on the U.S. 
Supreme Court for 64 or the 197 years 
the court hos been in existence. 

Approximately 375 people attend­
ed the luncheon. In addition ro the 
bar. those In auendance included 
most of the Alabama Supreme Court 
justices and judges from the court o( 
crrminal appeals and court ol civil ap­
peals. There were 5e\'efal United 
States district judges in attendance 
from the Northern District of 
Alabama, including Chief Judge Sam 
Pointer. Also included were Alabama 
Supreme Court Chief Justice Bo 
Torbert; Alabama State Bar President 
James North; Presiding Calhoun 

A. IV. Bolt, II, president o( the Calhoun Coumy Bar. presented the O'Con­
no~ with Redskins JackeLS. (Mr. O'Connor is on the far right.) Alabama 
Supreme Court Chief Justice Torbert Is seated 10 the left of the podium, 
with Cnllloun Counry Circuit Judge Malcom Str(!(!I, Jr., 10 the right 

United Staies Supreme Court Justice Sandra 
Day O'Connor 
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County Circuit Judge Malcolm Street, 
Jr.; Major General Gerald Watson, 
who is the commanding officer al FL 
McClellan, Alabama; Andrew W. Bolt, 
II, Calhoun County Bar Association 
president; and Bruce Adams and 
Paula I. Cobia of Its Law INeek Com­
mittee. Many members of the local 
Chamber of Commerce and com­
munity were there also. 

Justice and Mr. O'Connor were giv­
en gifts of appreciation, all manufac­
tured in Calhoun County. Mr. O'Con­
nor received a knife manufactured by 
Parker-Edwards Ironworks, and Justice 
O'Connor was given a brass apple 
made by Lee Brass Company, the larg­
est emplaier in the county and largest 
brass foundry in the country. They 
also recei\'t!d Washington Redskins 
sports Jackets, manufaaured locally 
by Chalkline, Inc. 

Thal evening a cocktail party and 
dance were held al the Anniston 
Country Club. 

Chilton County Bar Association 
Alabama S1a1e Bar President James 

North auended the luncheon meeting 
of the Chilton County Bar April 22 at 
The Shed Restaurant in Clanton; the 
meeting was anended by most mem­
bers o( the local bar. Also Present "ere 

local offoc1Jls who work closely with 
the courts. 

North outlined p,esent state bar ac­
tivities and progr,,ms, and g.!\'e the 
Chilton County group insights into re­
cent developments and trends affect­
ing lawyers and the clienlS they serve. 

The Chilton County Bar extends an 
invitation 10 other state bar officials 
and progmm directors to anend its 
monthly meetings. Meetings are reg­
ularly held at noon on the third Tues­
day of each month. 

Dale County Bar Association 
The Dale Couniy Bar Association 

had almost 100 percent participation 
in this year's Law Oay aetivities. The 
Judges and members of the bar 
planned an extensi\'e program includ­
ing lectures and speeches to the vari­
ous schools in the county on "The 
Foundations of Freedom:• 

In addition, the bar association con­
ducted numerous moot court trials 
durl11g 1he week of April 28 through 
May 2. Almos, 1,000 srudenlS ,vere 
able to view and participate in these 
activities. 

Also, the b.1r sponsored lectures, 
and speeches 10 various civic and so­
cial organizations in the county; it has 
incorporated In Its by.laws a standing 

comminee (or Law Day aet,vities and 
plans to expand Its program next )'ear. 
The bar is also planning to provide 
CLE programs for Its membe<s. 

Escambia County Bar Association 
In observance or l.nw \o\'eek, for the 

second year in a rcr.v the Escambia 
County Bar sponsored the actual trial 
of a criminal case. The case was de­
cided by a Jury made up of seniors 
from T.R. MIiier, W.S. Neal and South­
ern Normal High Schools, all located 
in rhe eastern end of Escambia 
County. 

This year an actual DUI case ,vas 
1Jied by the State, and the defendant 
stipulated the case could be heanl by 
a jury o( seniors and their venlict 
would be the actual verdiet in the 
case. The case was tried before iii>' 
proximately 200 high scl,ool seniors 
with Circuit Judge Earnest Ray White 
presiding, and the defendant was 
found guilty. 

The Coca-Col~ Bollling Company 
and se.,.erol local grocery stores donat­
ed refreshments. 

There are plans to invite the high 
school seniors from the western end 
of the county for a similar case and 
program next year. • 

A Partnership of Love and Care 

For over 120 years, the Presbyterian Home lor Children hasurvedchildren and lamilies in need. During 1hi1 lime Alabama atlorneys 
have been very important partners in this Chrisrian work with children and their lami6es. 

The need, ol todai)'s children and lamilies are more comple• than in the past and so 1he ru<perliseand philoeophyof lhe Presbyterian 
Home for Children has expanded and grown 10 meet those needs . One need, howewr. does nor change, and 1ha1 is 1he need lor 
finandlll resources to sus111m this worlc lor the lututtt. 

The tax laws for your clients are in a cons1an1 state ol llu• bu1 in many cases a mutual benefit wiD accrue to them as well as the 
Presbylerilin Home. particularly in 1he area ol wills, bequea11. and estate planning. Remember. 100. 9111110 this agency during your 
client's lifetime can provide your client with aignillcanl tax advanli191!5. 

We a l lhe Presbyterian Home lor Children stand ready 10 help you and your clients in ways that will mu1ually benefi11hemasweO as 
children and families over the nexl 120 years . 

Con1ac1: Benjamin S. Booth , Pre5ident • Preabyterian Home for Children 
P. 0 . Drawer 577 • Talladega, Alabama 35160 
205/362,2114 
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Birmingham 
Keeping the Magic in ''The Magic City" 

by Gregory H. Ha,yley 

Th,s year's Annual Meelins will be held In Alabama's la,gesr city; Birmingham. 

If )OU visited "the Magic Ci1y" 30 years 
ago, )OU probably would h,M! stayed al 
The Redmon! or The Tutwiler Hotel and 
had a businessman's lunch al John's, a 
barbeque al Ollie's or a hot dog at one 
of 1he sr.inds in town. For an evening din­
ner. )OU could h3'-e gone back 10 )()Ur 
hotel or, if )OU were lucky, privileged or 
suffociently important, you would beer> 
lnviled to dinner al the Mounl.lin Brook 
Club. Then, if you were looking for real 
en1ertainmen1, you would have gone lo 
Rickwood Field 10 watch the Birmlng­
harn Barons play minor league baseball. 
To 1op it off, you might have lilken a tour 
of Vulcan 10 see the lights ol Birming­
ham. Sounds dull! Hardly. Face ii, this 
was the 1950s. 

Wilh 1he exceplion o( lodging al The 
Tu1wilcr Horel (which will no1 reopen 
un1il December 1986) )OU can still do all 
those things, plus many 01hers, in the 
Magic Ciiy. The Redmon! Hotel was ren­
ovated and reopened in December of 
1985. John's is still the troditional place 
for businessmen and -women to have 
lunch, and the hot dog si.,nds are numer­
ous and terrific. 

If you choose, )OU can 1ry to snag an 
invit11ion to a counlry club for dinner 
and ca1ch the Barons playing double •A• 
baseball (The Chicago While Sox fonn 

team) al Rickwood field (the second old­
est professional baseball park in 1he 
country). 

Birmingham's new magic, h™1M?r, lies 
in its interesting blend of traditional and 
new, ironic juxt.ipositions of mundane 
and urb.,ne and frequent flashes of up­
scale. high-gloss and chic. 

Birmrngham ,~. in many interesting 
ways. a diy o( contradictions. If you walk 
inside the Jefferson Couniy Courthouse, 
)OU will see enormous WPA-slyle murals 
depicting the southern way of fife. One 
depicts a Southern belle (hooped skirt, 
of course) with slaves carrying conon 
bales In 1he background. Only a few 
blocks away is a recenlly dedicated statue 
or Martin Luther King. Ir., in the middle 
of Kelly Ingram Park. 

If you take a stroll through Binn­
ingham's business distriel, )Ou will find 
that several 1urn-of-1he-century buildings, 
representing Victorian, Richardsonian 
and Romanesque-revival architectural 
styles, have been res1ored 10 reflect 1he 
brash emergence of Birmingham in 1he 
post-Clvil War Industrial era. Note, for ex­
ample, 1he Steiner Building (1890) on the 
corner of 21st Sueet and 1st Avenue 
North; the ZinSlilr Building. 2117 Second 
Avenue North; 1he McAdory Building 
(1888) on isl A\~nue North bel\-n 20th 

and 21st Streets; or the Hams Building 
on 21s1 Street betv.-een 1st and 2nd Ave­
nues Nonh. 

On the other hand, you can hardly 
miss noticing the new Sou1hTrus1 Tower 
whh Its granile and glass angles; 1he 
modem Birmingham Public llbrory, with 
its glass ~nd steel corner facade pointing 
skyward; 1he Atrium, an urban malVol­
frce complex on 3rd Avenue North be-
1""-een 19th and 20th; or the new federal 
courthouse. As )OU walk along 21s1 
S1ree1, you will see 1he new Downtown 
YMCA's glass brick walls refracting the 
cool blue of 1he indoor swimming pool. 
While rer.iining its sense of history, Birm­
ingham's Increasingly dlversilied econo­
my reflects eclectic tastes in architecture, 
design and lifestyle. 

For entertainment, the Magic Ci1y of­
fers smoky jazz bars, a nigh1club for 
slandup comics, numerous clubs for 
local rock and roll groups and several 
places where you can find footsiomping 
blends or blue grass and country music. 
In addition, the drama and music depart­
ments al UAB, Birmingham Southern and 
S..mlord frequently host musical or dra­
matic shows, even in the summertime. 
Wi1h the regular season ended, the Ala­
bama Symphony Orchestra has a special 
summer season, including ou1doorcon-
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certs at neighborhood parks in Birm­
ingham and a series of outdoor concerts 
at Oak Mountain State Park, 20 miles to 
the south. The Birmingham Summerfest 
Theatre presents several productions 
each summer at the Municipal Auditor­
ium, including "The King & I" during the 
weekend of the state bar's annua l 
meeting. 

The Birmingham Museum of Art is the 
largest municipal museum in the south­
east. Its permanent collection is among 
the finest and includes an outstanding 
display of Western American art, the 
world's largest collection of contempo­
rary Chinese paintings outside of China 
and a beautiful grouping of Italian Ren­
aissance, pre-Columbian and Asian art. 

A most unusual-and frequently over­
looked-Birm ingham landmark is the 
Sloss Fumaces National Historic land ­
mark. At one time, millions of tons of 
iron flowed from the furnaces, but in 1971 
it ceased operation. Now it has been 
turned into a downtown park and muse­
um where visitors can walk into the heart 
of the once-thriving furnace complex and 
learn abou t these enormous industrial 
machines and the men who operated 
them. The giant casting shed at the fur­
naces frequently plays host to concerts 
by 1he Alabama Symphony Orchestra, 
jazz bands, other musical groups and 
storytellers. Visitors to Birmingham might 
also be interested in the Birmingham 
Zoo, whose diverse collection spans 
more than 100 acres and includes Siber­
ian tigers and white rhinoceroses. 

The Red Mountain Museum is a mu­
seum of science, whose focal point is the 
enormous slice taken out of Red Moun­
tain to build the Red Mountain Express­
way from ihe southern suburbs into 1he 
city. Amateur scientists, especially geol­
ogists or archaeologists, find the exhibits, 
audiovisuals and other displays at this 
museum quite fascinating. 

For those interested in shopping, the 
new magnificent Riverchase Galleria, 
which opened in mid-February, is a great 
attraction. This enormous mall encloses 
1.75 million square feet of shopping 
space, including a skylight nearly a quar­
ter of a mile long, and offers many stores 
new to Alabama. 

The Alabama Lawyer 

For conversation after a long day or get­
ting the evening off to a roaring start, 
Birmingham offers a wide variety of 
neighborhood bars, "fern bars;• "brass 
and glass" bars, sandwich shops and 
other spots for a light snack or a beer 
after work. 

Not to be missed is Five Points South, 
in the heart of the area around Universi­
ty of Alabama at Birmingham. A quiet 
place of shops and boutiques during the 
day, this newly restored section of South­
side contains some of the most interest­
ing restaurants, bars and nightclubs that 
come alive after dark. 

In dining, ihe contrasts range from the 
traditional family-styled restaurants (meat­
and-potatoes-and-seafood-or1-1he-side) to 
the more posh (and expensive) modern 
restaurants featuring nouvelle, American 
and traditional French and Continental 
cuisine and extensive wine lists. While 
not a mecca for exotic foreign food, Bir­
mingham has more than its share of Mex­
ican, Chinese, Italian, Lebanese and 
Greek restaurants. 

In short, the Magic City has much to 
offer both its residents and the visitor. So, 
if you have not been to Birmingham in 
several years-or even if you live here­
and you have a sense of adventure, you 
may find that Birmingham really is the 
Magic City and doing its best to spread 
the magic. 

Restaurants 
The variety of restaurants available in 

Birmingham is great. The following list 
is not exhaustive, but merely represen­
tative of favorite spots of Birmingham 
lawyers. For a more complete guide to 
restaurants, consult your local hotel or 
telephone directory. 

Family Restaurants 
John's Restaurant 
112 21st Street North 
11 a.m. to 10 p.m. 
Monday-Saturday 

The vinyl dining booths, the hustle and 
bustle of the kitchen and the way Miss 
Lena cal Is everyone "hon" or "dear" as 
they leave, tells you promptly this is a 
family restaurant. The seafood is always 
fresh, the cornbread is good, the cole 

Vulcan, Birmingham's most familiar 
landmark 

slaw cannot be beat and the steaks (I am 
told) are more than adequate. Do not 
pass up the softshell crabs if available. 

Michael's Sirloin Room 
431 20th Street 

Michael's is the place to go in Birm­
ingham to get a steak. Michael's touts 
itself as "where sportsmen meet and eat:' 
If you want your basic meat and potatoes 
fare and entertain yourself by looking at 
photos of sports heroes, Michael's is your 
place. 

Down the Street 
414 21st Street South 

Down the Street has terrific food usual­
ly very well prepared. Fortunately, visitors 
find the garish decorations quaint, espe­
cial ly when they find the food wonder­
ful. Like John's and Michael's, Down the 
Street's fare is straightfoiward. Do not ex­
pect too many subtleties to hit your pal­
ate. For the unusual, however, try a side 
order of spaghelli with burnt butter 
sauce. For dessert, get the best Irish cof­
fee in town. 

Alabama Seafood 
611 21st Street South 

If you want good seafood (broiled or 
fried) on plastic plates, with plastic uten-
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Familiar sight at the popular Birmingham zoo 

sils. you h= round your spot. If you are 
in a hurry, go to Alabama Seafood; if you 
wa.n110 linger over a meal al a location 
wilh some atmosphere, go elsewhere. 
For future reference, remember that Ala­
bama Seafood has a very good selection 
or fresh fish In hs market. 

The Social Grill 
231 23rd Street Nonh 

The only remark$ ever made about The 
Social Grill are all variations on, "The 
vegetables are the best in town.• I( you 
are coming to Birmingham to eat ,-ege­
tables, go there. In the middle or July, 
however, you should be able to find bet· 
ter vegelJblcs closer 10 home. 

The Brighi S10r Restaurant 
304 19th Street North in Bessemer 

The Brighi Star is Bessemer's answer to 
lohn's. Most Birminghamians find lha1 
John's is a good enough answer in itself. 
If you want' to explore, hO\vever, try 
Bessemer. 

Nicki's Restaurant II 
1101 Second A,1!nue, Nonh 
10:30 a.m. 10 10:30 p.m. 

The folks who run Nicki's are related 
to the folks who run John's. They haven't 
exchanged all the family secrets, h0\\1-
ever. If John's ls crowded, try Nicki's. 
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LaParee Restaurant 
2013 5th Avenue North 
11 a.m. to 10 p.m. 

Like other restaurants of its kind. it is 
all too frequently compared with John's. 
Un(oriunately for L..,Paree, John's usual­
ly wins; some s.,y irs a close call. If John's 
is c'°"vded, try L.1Paree. 

Leo's Seafood and Steak House 
401 18th S1ree1 South 

Like olhers, Leo's seems to have fol­
lowed 1he John's model. If irs straight­
forward fried or broiled seafood you 
want, try Leo's. 

Barbeque 
Carll le Barbeque 
3511 61h Avenue South 

Among members or 1he Birmingham 
Bar, Carllle's gels many 110tes for the best 
barbequc In Birmingham, with an old 
fashioned vinegar and pepper sauce. The 
meat Is smoked for hours. To top ii off, 
Carlile's has a liquor license. A plate of 
pork barbcque and a cold beer are hard 
10 beat. 

Ollie's 
515 University Boulevard 

Touted for years as ''the world's best 
barbeque;· Ollle's Is also a favorite 
among Birmingham lawyers. Ollie's is 

clean, well-111, with friendly service and 
good barbeque. If you ha\-e an apprecia­
tion for history, review Kauenbach v. 
McClung, 379 U.S. 294 (1964), before 
you go 10 Ollie's. 

Old Plan1a1ion Barbeque 
830 Firs, Avenue North 

While Old Plantation probably has a 
catchier name and a quainter setting than 
Ollie's or Carlile's, the barbeque seems 
lo lack 1.est. 

T.J:s Barbeque 
3608 5th Avenue South 

A crowd o( labor lawyers in Birming­
ham clalms TJ:s has lhe best barbeque 
In 10\Yn. If you disagree, please do it 
discreetly. 

Green Top Cafe 
Highway 78 in \o\'es1 Sumiton 

Some Birminghamians adually drive 
halfway 10 Jasper to gei barbeque. 

Johnny Ray's Barbeque 
Various localions 

Johnny Ray's Is becoming very popular 
In Birmingham, especially among the 
vounger se1. They tend lo like Its sweet 
and sour barbeque sauce more than the 
old fashioned vinegar and pepper sauce 
found al Ollie's or Carllle's. 

Uplown/Pish-Posh 
Highland's Bar and Grill 
2011 11th A.enue South 

This is the place to be seen In Birm­
ingham. Clearly, h is 1he "bes!" restaurant 
In town according 10 Birmingham's yup­
pies, jet-seuers and other fast-trackers. 
The martinis are outstanding. the wine 
list is remarkable and 1he variety of in­
teresting American and nouvelle cuisine 
Is worth trying. For those who do not 
want 10 break the budget, you should go 
to the bar, ha\'C a martini and try some 
of the crab claws. Then go out and grab 
a hamburger or barbecue. 

Southpoin1 American Cafe 
1931 11th Avenue South 

ll you want food that is not quite as 
good as Highland's, where reservations 
are easier to obtain and 1he premium "on 
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being seen• is not quite so high, try 
Sou1hpolnt The service is sometimes 
less than adequate, but the food is usual­
ly very good. 

Dexter's on Hollywood 
354 Hollywood Boulevard between 
Mountain Brook and Homewood 

Dexter's is a less self<onsclous version 
of Highland's. Ir does not try quite as hard 
as Southpolnt 10 copy 1-tlghland's menu, 
atmosphere or wine list h Is inrlmate, 
without being ~howy, and the service is 
usually excellenr. 

L.1\lieille Ta-.eme 
1318 20th Street South 

To have an adequate fll!nch meal 
seNed outdoors under the trees and S1ofS, 
La Ta>eme may be it. II could be the most 
charming and lrequently OYerlooked din­
Ing In Birmingham, and ii cet1ainly 
makes up with atmosphere what i1 lacks 
in preparation. 

Christian's Classic Cuisine 
2031 East Cahaba Road 

Reportedly the best French restaurant 
in Birminghom, it places less emphasis 
on nouvelle or American cuisine and 
more on rradhlonal French, with tradi­
tional French prices. 

Chinese/JapanMe 
Great \.\'.ill 
730 Valley Avenue 

This Chinese restnuram is very small 
and serves exceptionally good food. The 
hot and sour ~oup is probably the best 
in town; the service Is excellent and 
prices reasonable. 

The Cathaway Inn 
1926 29th Avenue South 

This Is a good Chinese restaurant, but 
similar to orhe,s. 

The China Garden 
7929 Crestwood Boulevard 

This is another good Chinese res­
taurant with good atmosphere and ser­
vice. The food Is like many Chinese 
restaurants in Birmingham-beuer than 
adequate. 

The Alabama Lawyer 

The Southern Mus<'um of flight 

Five Po/nrs South 

Joy )bung 
Brookwood Callery 

for \1!ars this was the only Chinese 
restaurant In town and loca1.ed on 20th 
Street. For old fashioned Chinese. 
American dishes where )'OU still gel rolls 
and rice with your meal, try Joy Young's. 
The emphasis Is 011 Cantonese and 
American dishes, including seafood and 

steaks, rather than more unusual Chinese 
dishes. 

Renge' Japanese R!!Staurant 
68 Greensprings Highway 

This is possibly rhe only place in Birm­
ingham to seM! sushi, and, also, possibly 
ils only claim to fame. 
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Birmingham 
Mexican 
laCocina-Mountain Brook 

L.1Cocina previously was located on 
Lhe southside of Birmingham. After a fire 
at that location, the owners decided to 
move to Mountain Brook. The atmos­
phere is nice, the food very good. Un­
fortunately, the service is frequently terri­
ble, but this is still a pleasant place to 
spend an evening. 

Amigds 
20th Street South 

This Mexican restaurant probably has 
the most authentic Mexican food of any 
restaurant in Birmingham. The service is 
friendly, and Jesse Hernandez, the owner, 
will probably drop by your table if he is 
not too busy. 

El Gringds 
5500 Crestwood Boulevard 

El Gringds has adequate-to-good Mex­
ican food, very good service, red plastic 
tablecloths and traditional Mexican de­
cor (including the obligatory portraits of 
a senorita and a marador). While the 
food may not be the best in town, the 
tacky decor, prompt and friendly service 
and sufficient quantities of beer make El 
Gringds a good choice. 

11.alian 
Romeo's 
7th Avenue South 
between 21st and 22nd Streets 

Be careful descending the steps to the 
basement of Romeo's. Once you are 
there, however, the Romeo family will 
take care of you. While Mrs. Romeo pre­
pares your meal in the kitchen in the 
back, Herb and Ernie will take care of 
you out front. The selection of meals is 
not outstanding, but you will never com­
plain about the service, the wine list or 
the atmosphere. Romeo's has the real feel 
of an Italian can ti na and, after a glass of 
Chianti and an appetizer, you will feel 
.is if you are hardly in Birmingham al all. 
The food is not always outstanding. but 
it is still the best Italian meal in town. 
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Rossi's 
20Lh Street South 

While Rossi's claims 10 be an Italian 
restaurant, it is more like a Michael's Lhat 
serves some Italian food. While the food 
is fairly well prepared, the menu covers 
too much ground to expect the chef to 
be able to prepare an outstanding Italian 
meal. Therefore, if you are wilh a large 
group, some of whom are reluctant to gq 
to an ltallan restaurant, you might choose 
Rossi's. If everyone In your group wants 
Italian, make reservations and go to 
Romeds. 

Other 
The Pita Stop 

This is a small Lebanese restaurant 
with outstanding food. Most dishes are 
chicken or lamb casseroles, kabobs or 
roasts and served with rice pilaf. The 
prices are good, the service excellent and 
the food oulstanding. 

The Mediterranean Restaurant 
7th Avenue Soulh between 
21st and 22nd Streets 

This restaurant ser.-es Italian/Greek/ 
Lebanese dishes. The atmosphere ,is quite 
nice, the service is very good and, while 
perhaps overpriced, the selection and 
preparalion of the meals are more than 
adequate. 

Breakfast 
Your ho1el may serve an adequate 

breakfast in its restaurant, but the best 
breakfast in town clearly is at Bogue's, 
3028 Clairmont Avenue. A cup of coffee 
and a 1all stack of blueberry pancakes 
will make your day. 1r you do not feel so 
adventuresome, try the ham and cheese 
omelette and an order of biscuits. 

Fern Bars/Brass and Glass Bars 
The following establishments cater to 

the after-work crowd in search of a quick 
dinner, a slow beer and night life in 
Birmingham. 

Billy's 
2012 Cahaba Road 
English Village 

The only real neighborhood bar in 
Birmingham, Billy's is a favorite spot for 
many lawyers and their spouses. II offers 

a variety of sandwiches and oeer and a 
casual atmosphere; ii is frequently re­
ferred 10 as the Cahaba Road conference 
room for a number of Birmingham law 
firms. 

Wanda June's Deli and Wine Shop 
2031 Cahaba Road 
English Village 

Wanda June's is a sandwich shop also 
serving beer. It attracts basically the same 
cl ientele as Billy's, but the variety on the 
menu is greater, and the emphasis on 
food is stronger. 

Ougan's 
Corner of Highland Avenue 
and 20th Street 

Dugan's may have the distinction of be­
ing the first fern bar established in Birm­
ingham. Although it may have been over­
taken by some of the flashier bars around 
the Five Points' area, Dugan's is still a 
good standby. 

Rube Burrows 
Five Points South 
20th Street 

Rube Burrows may have the best ham­
burgers in Birmingham. They try to get 
100 fancy with their nachos, and die 
music is usually too loud, but the bot­
tom line is good, but overpriced, 
hamburgers. 

Clyde Houstons 
Five Points South 

This is another flashy brass and glass 
bar in the Five Points' area offering a 
variety of sandwiches, appetizers and 
other bar food. 

Hopper's 
Five Points South 

If Clyde Houstons is crowded, go to 
Hopper's, and vice versa. 

Cabana Cafe 
Br.ookwood Village 

This place tries 10 create the atmos­
phere of a bar/restaurant in Destin 
without the rragrance of a sea breeze nor 
the aroma of cooked, fresh snapper. Nev­
ertheless, the atmosphere and variety on 
the menu are different from mosl bars 
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and sandwich shops in Birmingham. 
Also, you can usually find a nice filet of 
fish as an entree. 

Fred Gang's 
Higmvay 280 near Mounta in Brook 

It is unclear whether Fred Gang's is a 
restaurant with a bar or a bar wi th a 
restaurant. The Hare/V\lynn footba ll 
brunch is held here annually and always 
is outstanding . Beyond that, the jury is 
still undecided. 

Art Galleries 
There are a numbe r of art galleries in 

the Birmingham area; some are l isted 
below. 

Maralyn Wilson Gallery 
2010 Cahaba Road 
English Vill age 
879-0582 

Little House 
2915 Linden Avenue 
Homewood 

Cobb Gallery 
One Cobb Lane 
(near Five Points) 

Henderson Fine Arts 
2015 Third Avenue North 

Village Framers 
2000 Cahaba Road 
English Village 

Antiques 
Also, there are numerous places 10 

look for antiques in Birmingham, found 
principa lly in three areas: near Magnolia 
Park-F ive Points South, in Mounta in 
Brook Village and in Homewood. 

Five Points South 
Birmingham Antiq ues Mall 
2211 Magnolia Avenue 
10:30 a.m. 10 5:30 p.m. 
Mo nday through Saturday 

Hanna Antiq ue Mall 
2200 Magnolia Avenue 

The Alabama Lawyer 

.. 
1 ~ -

Arlington antebellum home and gardens 

Tuesday through Saturday 
10 a.m. to 5 p.m. 

Magnolia Antiques 
2237 Magno lia Avenue 

Pyburn's Antiques 
912 22nd Street South 

Homewood 
Frankie Engel Ant iques 
2949 18th Street 
Homewood 

Ant iques South 
1722 28th Avenue South 
Homewood 

Horse of a D ifferent Color 
1813 29th Avenue South 
Homewood 

Martin Antiques 
1923 29th Avenue South 
Homewood 

Michae l's Antiques 
1831 29th Avenue South 
Homewood 

Mountain Brook 
King's 1;ou se Antiques 
2418 Montevallo Road 

Dande' Lion 
2701 Culver Road 

Edward's Galleries 
66A Church Street • 
Gregory H . Hawley is a graduate of Har­
vard College and the Ceorge1own Uni­
versity Law Center. He clerked for the 
Honorable u.w Clemon, United Stares 
district judge, and is an associace wi th 
che Birmingham firm of Bradley, Arant, 
Rose & White. He also serves on theed­
i1orial board of The Alabama Lawyer. 
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cle opportunities 

h- R 
SUMM ER CONFERENCE 
Gulf State Park Reson, Gulf Shores 
Alabama District Altorneys Association 
(205) 261-4191 

7- R 
CURRENT DEVELOPMENTS IN 

TRADEMARK LAW 
The Halloran House, New York 
Practising I.aw Institute 
Credits: 12.0 Cost: S395 
(212) 765-5700 

17-
ANNUAL MEETING 
Wynfrt:,f Hotel, Birmingham 
A labama State Bar 
Credits: 13.0 maximum Cost $45 
(205) 269-1515 

2 -22 
FINANCE ANO ACCOUNTI NG FOR 

LAWYERS 
The Westin Bonll'1!nture, Los Angeles 
Southern Methodist University School of 

Business 
Credits: 9.9 Cost: $360 
(214) 692-3336 
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2 -2 
LANO USE INSTITUTE 
University of Colorado School of L.,w, 

Boulder 
American Law lnstltule-American Bar 

Association 
Credits: 25,8 Cost: $600 
(215) 243-1600 

2~ fridav 

CHECKLIST FOR SHAREHOLDER 
AGREEMENTS 

Birmingham 
Birmingham Bar Association 
Credits: 1.0 
(205) 251-8006 

2R-
ESTATE PLANN ING 
Hilton Inn, Dallas 
Southwestern Leg.ii Foundation 
(214) 69().2377 

POSTMORTEM PLANNING AND 
ESTATE ADM INISTRATION 

Virginia School of Law, Charlottesville 
American l,1W Institute-American Bar 

Association 
Credits: 33.6 Cost: $600 
(215) 243-1600 

-Ci 
BLUE SKY LAWS 
The Ambassador West Hotel, Chicago 
Practising Law Institute 
Credits: 12.6 Cost: $360 
(212) 765-5700 

7-
QUAL.IFIEO PENSION ANO PROFIT· 

SHARING PLANS 
The Drake Hotel, Chicago 
Practising Law Institute 
Credits: 14.4 Cost: S390 
(212) 765-5700 

BUSINESS LOAN WORKOUTS 
Century Plaza Hotel, Los Angeles 
Credits: 13.2 Cost: S390 
(212) 765-5700 

-
CREATIVE REAL ESTATE FINANCING 
The Stt1nford Court, San Francisco 
Practising Law Institute 
Credits: 13.2 Cost: $390 
(212) 765-5700 

14-17 
SUMM ER SEMINAR 
Gulf Shores Vach1 & Racquel Oub, Gulf 

Shores 
Alabama Trial Lawyers Associa1ion 
(205) 262-4974 

1R n1onday 

BASIC UCC SKILLS-ARTICLES 3 and 4 
Holiday Inn Union Squai'e, San Francisco 
Prac1ismg law lnstitu1e 
Credits: 6.6 Con: S225 
(212) 765-5700 

Q-20 
BASIC UCC SKIU.S- ARTICLES 5 and 9 
Holiday Inn Union Square, San Francisco 
Practising law lnstilute 
Credits: 13.2 Cos1: $390 
(212) 765-5700 
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21 thursday 

WI LL DRAFTING 
Ramada Inn Airport , Mobi le 
Alabama Bar Institute for CLE 
(205) 348-6230 

22 friday 

WIL L DRAFTING 
Civic Center, Birm ingham 
Alabama Bar Institute for CLE 
(205) 348-6230 

28 thursday 

SOCIAL SECURITY 
Civic Center, Birmingham 
Alabama Bar Institute for CLE 
(205) 348-6230 

28-29 
PROFESSIONAL LIABILITY 
Brown Palace, Denver 
Defense Research Institu te 
(312) 944-0575 

thursday 

REAL ESTATE 
Huntsvill e 
Alabama Bar Institute for CLE 
(205) 348-6230 

The Alabama Lawyer 

~ friday 

REAL ESTATE 
Birmingham 
Alabama Bar Institute for CLE 
(205) 348-6230 

11 thursday 

REAL ESTATE 
Mobi le 
Alabama Bar Institute for CLE 
(205) 348-6230 

1-12 
TRYING CASES TO W IN 
Dallas 
Professional Education Systems, Inc. 
Credits: 15.6 Cost: $345 
1-800-826-7155 

12 friday 

REAL ESTATE 
Montgo mery 
Alabama Bar Institute for CLE 
(205) 348-6230 

12- 3 
15TH ANNUAL REVIEW SEMINAR 
Park Vista, Gatlinburg 
Tennessee Law Institute 
Credits: 10.8 Cost: $125 
(615) 544-3000 

thursday 

LITIGATION RISK ANALYSIS 
Plaza of the Americas, Dallas 
Litigation Risk Analysis, Inc. 
Credits: 7.7 Cost: $600 
(415) 854-1104 

19-20 
EVIDENCE 
Civ ic Center, Birmingham 
Alabama Bar Institute for CLE 
(205) 348-6230 

22-26 
ANTITRUST LAW 
Westin, Dalla s 
Southwestern legal Foundation 
(214) 690-2377 

24-27 
SUPERSTARS OF CRIMINAL DEFENSE 
Ritz-Carlton Hotel, Atlanta 
Atlanta Bar Associatio n 
Credits: 24.3 Cost: $325 
(404) 521-0781 

2.5 thursday 

TORT REVIEW 
Huntsvill e 
Alabama Bar Institute for CLE 
(205) 348-6230 

2 friday 

TORT REVIEW 
Birmingham 
Alabama Bar Institute for CLE 
(205) 348-6230 

• 
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Attorneys Admitted to Bar, Spring 1986 
Marcia Jane Bachman .•. . .. . .. . .. . Madison, Alabama 
David Paul Bains ••••.• . .. . •. New Orleans, Louisiana 
David Norman Blaikle ........•. Birmingham, Alabama 
Craig Stewen Bonnell .....•...• Birmingham, Alabama 
Pa1ricia Lynne Bortz .•.....•..• Bitminsham, Alabama 
Oifford Clabome Caner .•...•....•• Mobile, Alabama 
Kim James O,aney ......... . ... Carbon Hill, Alabama 
Bobby Hill Cockrell, Jr . ... .. ... . Birmingham, Alabama 
Timo1hy Barnabas Crowson ... . ... Humsvllle, Alabama 
Manley Lafayelle Cummins, Ill . ... Tuscaloosa, Alabama 
William Lawrence Cunningham, Jr.Bitmingham, Alabama 
Timothy Bledsoe Davis ...••.• Alexander City, Alabama 
Joseph Carl Denison •••... .. _ ..... Pensacola, Florida 
Dorothy Rush Drake •... . .•..... Tuscaloosa, Alabama 
Melvin Leon Drake, Jr. . ...• . ... Birmingham, Alabama 
Silver Broome Eberly .. . ...• ... . .. .. Mobile, Alabama 
John William English, Jr .•..• . .....•. Auburn, Alabama 
James Richard Frees .... . ......... Madison, Alabama 
Jeffrey Edwin Friedman ........• Birmingham, Alabama 
Frederick Jerome Gant ............. Pensacola, Florida 
Kerry Randall Gaston ..•... .. .. Monf80mery, Alabama 
Donald Gautney .............. Montgomery, Alabama 
Steven Dale Giddens .... . .. .. .... Talladega, Alabama 
Alma Jayne Gordon •..•.. .. . .... Nashville, Tennessee 
William Stephenson Halsey, Ill .. . Birmingham, Alabama 
John Thomas Harmon .........• Monigomery, Alabama 
Oeward John Harrison ..•..•... Moncgomery, Alabama 
John Newman Hesler • . . . . . . . . Birmingham, Alabama 
David Allen Hilleren .... ... . . New Orleans, Louisiana 
Michael Jackson 1-tollingsworth ... Birmingham, Alabama 
Chrlslopher Manning Hopkins ..... . Alexandria, Virginia 
Andy Karl Hughes . . . .. .. . ......••.• Oiar k, Alabama 
Carolyn Carr Hyman .............. Cadsden, Alabama 
Angelina Dee Dee Sames Jackson Montgomery, Alabama 
Eric Daniel lackstadt ..•••..••...• O anice City, 11/inois 
Lillie Bell Jones .•••.....•.•..••..•• Eutaw, Alabama 
Hattie Engel Kaufman • • . . ... . . Birmingham, Alabama 
Thomas Lauren Kelly •...... .. .... Bessemer, Alabama 
Gregory Allen Kennemer .. ...... Birmingham, Alabama 
Karen Elaine Kimbrell ...•...••. Montgomery, Alabama 

Frank Reinholdt LaBudde, Ill .....• . Anniston, Alabama 
Welborn LaRoy Mauhews, Jr ......•. Danvllle, Alabama 
Teresa Lynn Mcclendon •••..... Birmingham, 1\labama 
Russell Thomas McDonald, Ill ... . Birmingham, Alabama 
Michael John McHale . • •••.... Birmingham, Alabama 
John Randle McKinney ..•.....•. Gulf Shores, Alabama 
James Russell McMurry ...... ... Gunrersville, Alabama 
Aubrey Wayne Mills . . .. . ... .... . Andalusia, Alabama 
Michael Royce Mills . ..•....... . ..•. Alianta, Georgia 
Deborah Butler Montgomery ..... Birmingham, Alabama 
John Joseph Parle, Jr ••••••.••... Birmingham, Alabama 
Michael Albert Parman , .•.• _ . _ . Birmingham, Alabama 
James Hiram Patrenos, Jr •••..•• .. . Livingston, Alabama 
Randall Brooks Perry ..•..•...... Huntsville, Alabama 
Andy Scou Poole ...••..•.... . Montgomery, Alabama 
Ka1hy Amelia Powell •.•.... .... Birmingham, Alabama 
Richard Allen Reed .....•..•... Montgomery, Alabama 
Shirley Beasley Roberson .......... Prattville, Alabama 
Sidney Owens Roebuck, Jr ...... . Birmingham, Alabama 
Roben Jacl<son Russell, Jr. • ..• .. Monf80mery, Alabama 
Celeste Wallner Sabel ..•••..... Montgomery, Alabama 
Yusuf Abdul Salaam •...•........... Selma, Alabama 
Martha Lynn Sherrod • , ....... ... Huntsv/1/e, Alabama 
Richard Simon .........•...... Birmingham, Alabama 
Andrew Appling Smilh .......... Tuscaloosa, Alabama 
Daniel Davidson Sparks ••...•.. Birmingham, Alabama 
Maurice John Steensland, Jr ••.....••. Dothan, Alabama 
Gerald Bernard Taylor, Jr. • .Alrarnonte Springs, Florida 
Jack Anthony Taylor ... . .. .. . .. Birmingham, Alabama 
Kevin Denver Teague ...•.. . .. . .. .. Decatur, Alabama 
Charlone Ming Tesmer ... .. . .. . Letohatchce, Alabama 
Jerome Murlan Twiggs, Ir. . .. . . Union Springs, Alabama 
Earl Price Underwood, Jr .••. . .. . Jacksonville, Alabama 
James Dean Vilos •••..•..•.. .. ... Trussville, Alabama 
John George Vlahakis ...••.... Birmingham, Alabama 
Charles Victor Welden, Ill ..•..•. Birmingham, Alabama 
Guy Rodney Willis •..• , ..... . .. . Millbrook.. Alabama 
Thomas Allan Wingo, Jr . ..•.... . Birmingham. Alabama 
Mickey Womble ..... .. .. .. . . . Monroevl/le, Alabama 
John Genaro Zingarelli .........•.. Cullman, Alabama 

Spring 1986 Bar Exam Statistics of Interest 
Number sining (or e~am .. .... .....•..••... . ........••..... . ......•••...•... ... .••........... 191 

Number ceriifled to Supreme Courl. ...... . •.. . ..... . ... , .. . ..... . ... , .•.... ..... • . •..•• , •.••... 80 
Cenification ra1e ..... .. . .. . . ........•.... ... ..... • .... . .. ... .. . , ..................... . ... . . 42% 
Cenification percen1ages: 
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University o( Alabama. . • • • . • • . . . . . . . . • . . . • • . • . • • • .. . . . . . . • • • • • . • • . . . . . • • • . • . • . • • • • . •. 56'1. 
Cumberland • • . . • • • . . • . . • . . • . • •.......•.••••••.•......•..•.....•••..........•...•..• 40% 
Alabama nonaccredited law schools ....... . • . .... . •••..••............ , .... . . , . ............ . 30% 
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Comfort Orders, Legal 

A read ing and re-reading of Northern Pipe Line 
with its four opinion s leaves one with th e fee ling 

th at th e situation compares favorably 
with the blind men from Aesop's fables 

describi ng an elephant. 
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Title and the Constitution 
Should Sales by the Trustee be Judicial Sales? 

The Alabama Lawyer 

by lhe Honorable Stephen B. Coleman 

"The First Thing We Do, Let's Kill All the lawyers" 
Shakespeare: "Henry Vl''- Part II, 

Ac1 IV, Scene ii 

The remnan11 of us slill in office com­
posing lhe bankruptcy judge system view 
1he ruins of 1he Bankrup1cy Acl or 1978 
wtih 1he convic1lon 1ha1 those who 
"build a house on quicksand, labor in 
vain:' A reading and re-reading of North· 
ern p;pe I.Inc' wilh ils four opinions 
lc?aves one wilh lhe feeling 1ha1 the situa­
tion compares favorably wi1h 1he blind 
men from Aesop's fables describing an el­
ephant The chief justice presented the 
easiest solu1ion-!'rou1e 1he case through 
the dis11io court.·> 

Congress did 1ust thal in the 1984 
amendments• and, in my opinion, "foced 
it" by going back 10 1he pre-code era, ex­
cept 1ha1 1hls 1ime Congress kept the 
bankrup1cy Judges and neu1ralized bank­
ruptcy courts.• The scheme is working 
very well, and lhe bankrup1cy judges, as 
always, are be11dlng 10 lhe rask. Bankrupt· 
cy cases are flowing at a normal pace in 
moSI divisions. 

The Bankrup1cy Cooe was modified 
and refined by bankrup1cy.imendments 
and 1he Federal Judgeship Act or 1984, 
but essen1ially lef1 ln1act, and the spirit 
and reforms sough! 10 be asserted in 1978 
remain with us- 1oge1her with son,e un­
resol\1!d problems and unanswered 
questions. 

Assuming 1ha1 the only excuse for 
s1a1u1es and nc1s or Congress s1ems from 
lhe need 10 bring aboul jus1ice, clarify 
righls or litigants and modernize pro­
cedure, we view with conviction 1he 

proposi1ion 1ha1 1he courlS really exercise 
1he prerog.itive 10 declare 1he law in myr­
iads of cases decided over a period of 
many years-yea, ceniuries. Law is 1he 
combined wisdom of 1he multitude of 
decisions. The Supreme Court of the 
United States as 1he watchdog for 1he 
Constilution hos been a bulwark for the 
clarllication ol bankruptcy law.• In part, 
bankruplcy Is a procedure by which 
property Is 1aken from one and given lo 
another and conlracts are annulled and 
righlS lost, subject 10 compensation in 
proper cases for damages! 

TI1e Bankrup1cy Code has as one or its 
purposes the facilltalion and quickenine 
or the process of liquidation. Liquida1ion 
of the esta1e Is only one face1 of a bank­
ruptcy case, bu1 a very essen1ial part, ii 
not the prime purpose.• Since ii is as­
sumed 1hn1 in 1he process or converting 
assets 10 cash a sale Is necessarY, most 
if no1 all asse1 es1a1es end up in a sale. 
Sales in bankruptcy has been the subject 
of many cases and articles.• 

To fadli1a1e and quicken sales by 1he 
lrustee certain changes were deemed es,. 

sen1fol to the adop1ion of the Code. Title 
passing under old seoion 70a upon ad­
judication from the deb!or 10 lhe trustee 
was eliminated. Instead, section 541 se1 
up a defini1lon of property of the estate.'• 
wilhou1 a conveyance or expressed 1rans­
fer of 1ille to 1he 1rus1ee, bul with his right 
under 363b 10 use, sell or lease proper­
ry of rhe esr,11e, afrer notice ~nd a hear· 
ln[I. If nor ice W11S given by the trustee and 
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Section 102(1) was complied with. no 
court action was conce ived to be neces­
sary. 

Under this section, ir no one objects 
or requests a hearing, the trustee is 
deemed authorized to convey the proper­
ty and collect the consideratio n without 
the knowledge or assistance from the 
court The trustee sells just as any private 
owner without the need for help or per­
mission from the court. or gets the debt ­
or lo, since he has no title. He execu tes 
his own deed and conveys title on his 
own initiative. The trustee makes a sale 
as an individua l under the author ity pre­
sumably granted by law, and the sale is 
,n no sense a judicial sale by the court!' 

The writer is very conscious or sugges­
tions by advisory comm ittees and the 
fine print suggestions by commen tators 
of legislative history that the trustee 
should be able to Seil without help from 
the court; the writer may in a sense be 

swimming upstream. However, a judge 
should interpret for himself wha t a law 
means and not be bound by how non-ju­
d icial writers seek to Influence courts or 
impress their wi ii as par! of the new deal 
or the desired movement. Fundamental 
princip les of law and constit utional 
restraints cannot be ignored. Exhibit and 
behold Northern Pipe Une. 

The trustee does no t necessar ily give 
an unimpeachable ti!le because the 
bankru ptcy judge, on object ions later 
filed, may refuse to con firm the sale for 
various reasons or set aside the sale. 
What the trustee does must ultimately be 
reporled to the court and accounted for, 
or the trustee will not be discharged or 
released from his bond under section 
350a. Suppose the court considers the 
co nsideration wholly inadequate or the 
sale voidable-who takes this risk? 

Since most rea l estate sales are made 
on a written contract or sale, they con-

WE WANT YOU TO 
JOIN OUR SPEAKERS BUREAU ! 

The Committee on lawyer Public Rela tions, Information and 
Media Relations is instituting a sta tewide speaker's bureau to 
provide speakers for civic or9ilnizations, schools, churches and 
other interested groups. The committee will compile a list of all 
lawyers in the stale who are interested in serving on the speak­
er's bureau and will endeavor to provide speakeTS from the same 
community or general area from which a request for a speaker is 
received. All requests will be handled through the Alabama State 
Bar Headquarters. II you are interested in serving as a member 
of the speaker's bureau please fill out the following form and re­
turn it to the Alabama State Bar, P.O. Box 4156, Montg0mery, 
Alabama 36101. 

SPEAKER'S BUREAU APPLICATION 

Finn Name (if applicable) ----- ------------

Address --- ------------ -------
City ___ ______ Stat~ ___ ___ z;,,_ ___ _ 

Te lep hon ~- ---------- -----------­

Please list subjects on which you a re willing to speak: 

1) 

2) 

3) 

L--- ---------------- ---- --- - ---- ~ 
2 10 

tain clauses for the furnishing of a title 
policy. Title comp anies usually stipu late 
a condition ro, cou rt orders with othe r 
conditions. Since the trustee has no vest· 
ed statutory title but a statutory right to 
sell under section 363b, the writer con­
ceives the trustee should not try to avoid 
a cour1 hearing. bu t seek one after notice 
to all creditors to comp ly with the Bank­
ruptcy Rules of Procedure 2002 and 
363b. This is the rationale of In re Hooten 
Enterprises." 

To suggest one can make a tille com­
pany eliminate the conditions it insists 
upon is in the writer's mind a childish ner 
rion and equates with making a mule 
drink when he does not want to drink. 
The buyer will not buy. Those who go 
around the country preaching "title is not 
important" and "parties do not have a 
right to ever have a jury trial in bankrupt­
cy proceedings" apparently d isregard 
constitutional limitations and historical 
precede nts. Do they really mean the 
trustee can sell property, whetl1er he has 
title, and thus sell other peop le's proper­
ty just to facilitate his liquidation? 

The trustee should seek a notice and 
actual court hearing before the bankrupt­
cy judge to exercise his statutory right to 
sell under 363b. Otherw ise, he frustrates 
himself. 

If so-called Comfort Orders relate to re­
quests to validate without hearing wha t 
the trustee has done, no bankru ptcy 
judge shou ld give one. He is no t in-

NOTICE 
Although the Alabama State Bar 

d irectory will not be published un­
til August. you can save money by 
orde ring extra copies now! 

Subscriptions are available atan 
advance cost of $7.50 each (mem­
bers of the state bar, in good stand­
ing, will rece ive o ne complimen­
tary copy in August), and may be 
ordered by writing: 

Margaret Lacey 
Alabama State Bar Directory 

P.O. Box 4156 
Montgomery, AL 36101 

(205) 269 -1515 

July 198b 



te,es1ed. No relief has been properly 
sough! from lhe judge. 

The 1rus1ee has a right 10 seek an order 
o( conflrma1ion on his original report of 
sale under 363b and Rule 6004 of lhe 
Bankrup1cy Rules or Procedure. The 
coun canno1 refuse him, and 1he judge 
mus1 order 1he derk 10 gi~ no1ice unde, 
seciion 2002 and as con1empla1ed under 
BRP 6004. The praclice or giving dou­
ble nolice and charging the estate ror two 
1101ices should be discontinued. 

Raroly does lhe lrus1ee sell unencum­
bered real cs1a1e. rr he seeks 10 sell free 
and clear of liens he proceeds under 
363(f). The procedure is quite differenl 
and has quile il historical background" 
requiring more undemanding or ad,'l?r­
sary proceedings and legal 1itles 10 land. 
The bankrup1cy court always should 
obseNe the requirements of due process 
and gi~ p;1rties ample no1ice and an op­
ponunity to be heard and 10 be repre­
semcd by counsel. Reci1ing in a deed or 
bill of sale that 1he s,1le is rree and clear 
of liens Is ineffec1ual and meaningless 
unless due r>rocess Is observed or 1he 
llenholder consents or is paid in full 
satisfaction on closing. Section 363(f) 

Northern Pipe Line should have been 
convincing enough 1ha1 neilher courts 
nor 1rus1ees can ignore constilulional 
rights or lake property wilhout due pro­
cess of law" or supply 1ille where none 
exists or give IIOllce unless aulhorized. 
The writer, ror one, would heanily agree 
for the U.S. Trus1ee 10 1ake Oll{?r liquida-
1lon and dis1ribulion of the esta1e, pay 
dividends 10 credl1ors and be able to sell 
willy nilly wi1hou1 le1 or hinderance. Lei 
the judge handle only judicial mauers. 
Unfor1una1ely, 1he 1rus1ee cannot con­
duel a hearing, au1horlze the giving of 
no1icc, make an order or confirm a sale. 
He cannot convey or 1ransfer 1itle he does 
no1 have. Congress has prescribed the 
procedure. The truslee can sell af1er 
no1ice and hearing by the court, and he 
has no tille or authorily except af1er 
no1ice and hearing berore lhe court, 
because Congress has so S1ipula1ed. Can 
1he lrustee decide 1ha1 he will give notice 
and 1herel1,, dlspen54! wi1h hearingl Does 
sec1ion 102 au1horize 1he trustee 10 give 
notice! Do lhe rules au1horize lhe trustee 
to give 1101ice1 Has 1he code effectually 
dispensed wilh judicial sales/ The wriler 
rears we slill nrc bound by constilUlional 
and statu1ory rcslraints. • 

The Alabama Lawyer 
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Judge Coleman is a graduate of the 
University of Alabama and its law 
school. Prior to his appoinrment in 1938 
as a bankruf)lcy judge for the northern 
disuict of Alabama, he was in lhe private 
praclice of law. Judge Coleman re1ired in 
1985 and serves on a recall basis. 
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ABOU T MEMBERS 
Salem N. Resha, Jr., attorney at law, 

announces the removal of his office to 
700 South 28th Street, Suite 200, 
Birmingham, Alabama 35233. Phone 
(205) 324-2020. 

• 
James T. Metrock, attorney at law, 

announces the opening of his office 
at Suite 104, Metrock Building, Hel­
ena, Alabama. 

• 
Micki Stiller, fom1er attorney for the 

Jefferson County Office of Senior Cit­
izens' Activities, announces the open­
ing of her law office at 516 s. Perry 
Street, Montgomery, Alabama 36104. 
Phone (205) 834-5544. 

• 
Marilyn C. Newhouse is pleased to 

announce the relocation of her offices 
for the general practice of law to 1400 
Broad Street (entrance and parking in 
rear), Phenix City, Alabama 36867. 
Her telephone number and mailing 
address remain the same: (205) 297-
9057; P.O. Box 1607. 

• 
James Michael Perry, formerly an 

assistant district attorney in Montgom­
ery, is pleased to announce the open­
ing of his private practice at 217 Belle­
ville Ave., Suite 10, P.O. Box 484, Brew­
ton, Alabama 36427. Phone (205) 
867-3271. 

• 
Connie W. Parson was chosen to be 

a member of an American legal team 
visiting China and Tai,van in June at 
the invitation of the Chinese Ministry 
of Justice and under the auspices of 
the Citizen Ambassador Program of 
People to People International. She is 
a sole practitioner with offices in 
Tuscaloosa and Birmingham. 

• 

The Birmingham Tax Club recently 
elected William S. Fishburne, an 
attorney with Sadler, Sullivan, Sharp 
and Stutts, as presiden1 for the 
1986-87 year. 

Other elected officers include vice 
president, membership-Wi lliam R. 
Blankenship of Cherry, Bekaert & 
Holland; vice president, programs­
Lynda A. Kern of AmSouth Bank; 
secretary- Leroy W. Woody of Ernst 
& Whinney; assistant secretary- Bob 
R. McBrayer of Sonat, Inc.; 
treasurer-Melinda Mathews of 
Sirote, Permutt, Friend, Friedman, 
Held & Apolinsky; and assistant trea­
surer- Harry M. Dona ldson of 
Donaldson & West. 

• W. Caffey Norman, formerly in the 
Washington, D.C., office of Cleary, 
Gottlieb, Steen & Hamilton, has be­
come senior counsel for banking in 
the office of the general counsel at the 
Department of the Treasury. 

• H. Edward Persons is pleased to 
announce he is now in the private 
practice of law at 1416 Greensboro 
Avenue, Suite A, Tuscaloosa, Alabama 
35401. Phone (205) 345-4500. 

• Lee B. Lloyd, of the Birmingham 
firm of Dominick, Fletcher, Yeilding, 
Wood & Lloyd, PA, has been elected 
a Fellow of 1he College of Probate 
Counsel. 

The American College of Probate 
Counsel is an international associa­
tion of lawyers for the improvement of 
the standards of persons specializing 
in wills, trusts, estate planning and 
probate, and the modernization of the 
administration of our tax and judicial 
systems in 1hese areas. 

• 

AMONG FIRMS 
Kenneth W. Underwood, Jr., and 

Lucie U. Mclemore announce the 
formation of a partnership for the 
practice of law, with offices at the 
Moore Building, 217 South Court 
Street, Montgomery, Alabama. 

• 
The law office of John T. Moore-

smith, PC, is pleased to announce the 
association of J. lim Corle, as of April 
1, 1986, with offices al Suite 3001-A, 
The LaClede, 150 Governmenl S1reet, 
Mobile, Alabama 36602. 

• 
William H. Roe and Jeffrey E. 

Rowell announce the formation of a 
partnership for 1he general practice of 
law under 1he name of Roe & Rowell, 
with offices located at 1933 Mont­
gomery Highway, Suite 130, Birming­
ham, Alabama 35209. 

• 
Gaillard, Hume & Sullivan takes 

pleasure in announcing John Carney 
Dobbs has joined the fim1 as an asso­
ciate, and the firm name has been 
changed to Hume & Sullivan. Offices 
are located at 10th Floor, First Ala­
bama Bank Building, P.O. Box 164, 
Mobile, Alabama 36601. Phone (205) 
432-1832 . 

• 
Cabaniss, Johnston, Gardner, Du-

mas & O'Neal is pleased to announce 
Kay K. Bains became a member of the 
firn1 January I, 1986, and Wesley C 
Redmond and Patrick D. Seiter have 
become associates ol the firm. Offices 
are located at 1900 First National, 
Southern Natura) Building, Birming­
ham, Alabarpa 35203, and 2210 First 
National Bank Building, Mobile, Ala­
bama 36602. Phone (205) 252-8800 
in Birmingham and 433-6961 in 
Mobile. 

• 
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Gullett, Sanford & Robinson and 
Mar1in & Cochran are pleased to 
announce !hey are joining to conlinue 
the practice of law under the firm 
name of Gullett, Sanford, Robinson 
& Ma.rtin. Offices are located at Thi rd 
Floor, Metropolitan Federal Building. 
230 Fourth Avenue North, P.O. Box 
2757. Nashville, Tennessee 3nt9-
07S7. Phone (615) 244-4994. 

• The firm name of Thomas, Taliafcr· 
ro, Forman, Burr & Murray was 
changed to Burr & Forman, effective 
April 1, 1986. 

• 
The law lirm of McPhilllps, DeBar-

delaben & Hawthorne 1s pleased 10 

announce Kenneth Shinbaum has 

become an assoda1e of the firm. His 
address is 516 South Perry Street, P.O. 
Box 64, Montg0mery, Alabama 36104. 
Phone (205) 262-1911. 

• 
Waller B. Chandler, Ill, formerly of 

Chandler and Pool. and Julian B. 
Brackin, formerly of Foster, Brackin 
and Bolton, are pleased to announce 
the fom,ation of a partnership for the 
general practice of law with offices at 
201 Nonh Alston Street, P.O. Box 998, 
Foley, Alabama 36536. 

• 
The law fim, of Drinkard & Sherling 

is pleased 10 announce C. Gary Hicks 
has become associated with 1he firm. 
Offices are located at 1070 Govern-

ment Street, Mobile, Alabama 36604. 
Phone (2051 432-3531. 

• 
The low firm of Emond & Vines is 

pleased 10 announce Kenneth W. 
Hooks, David H. Marsh and Frank O. 
Hdnson, Jr., have become partners of 
the firm. 

• J. Vernon Pa1rick, Jr. & Associates, 
PC, is pleased to announce Je.ffrey E . 
Holmes, former law clerk 10 Hon. J. 
Foy Guin, Jr., U.S. district Judge, and 
Lisa J. Collins, former law clerk 10 

Hon. W. Erwin Kilpatrick, Ohio Court 
of Common Pleas, have become as­
sociates with the firm. Offices are 
loc-ated at 1201 Financial Center. 
Bormongham, Alabama 35203. Phone 
(205) 323-5665. 

The Wynfrey, the Galleria 
and Birmingham at its best. • • 

The Alabama L,,wyer 

all are waiting for you at the 

1986 Annual Meeting 
of the Alabama State Bar, 

July 17-19. Be there! 
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Recent Deci sion s of the 
Alabama Court of Crimi nal 
Appeal s 

Vehicular homicide statute held 
constitutional 

Newberry v. Srate, 20 ABR 1880 
(May 2, 1986)-T he Newbeny case 
pr-nts 1he single issue of whether 
the vehicular homicide siatute is valid 
under the state constitutional guaran­
tee that a derendant has the right 10 

kn<l'v the nature and cause of the ac­
cusauoo ag.,inst him. 

Newberry was convicted or vehic­
ular homicide and sentenced to five 
years In prison. 

The cour1 of criminal appeals re­
versed the conviction, holding that the 
statute was unconstitutional because 
It authorized both misdemeanor and 
felony punlshmenl for the same of­
fense. The State of Alabama petitioned 
the supreme cou11 for writ of cer­
tiorari. The supreme cou11, through 
Justice Shores, held the statute 
constitutional. 

Specifically, Justice Shores wrote: 

"Themfore, we d1S.l'Pfl"I' o( the 
S1atemen1 In Hall v. The Stare o( 
Alabama, 24 Ala. App. 336. 134 So. 
398 (1931), that an orfense cannot 
prO',llde for punishment in both (ef. 
ony and the misdemeanor range. 

Recent 
Decisions 

'Al! do not decide whether the of­
fen1e cl vehlculJr homicide is a fel. 
ony or a misdemeanor. but only that 
Its punishment provisions are con­
Slilutionally "<!lid. We hold that the 
11Chiculnr homicide statute, §32-5 
(al-192(b), docs not violate the guar­
antee or Anlclc I, §6 of the Alabama 
Consti1u1ion, because from a read. 
Ing ~pprised of the accusation 
against him or her and 1he possible 
penal consequences~ 

Recent Deci sion s of the 
Sup reme Court of Alaba ma­
Civil 

Arbitration .. . 
when does one wa.ive one's right 
lo arbi lrale 
Ex ()l)rte: Merri/I Lynch, Pierce, Fen­

ner and Smith Inc., (In Re: Archison 
v. Merrill Lynch, Pierce, Fenner and 
Smith, Inc.), 20 ABR 1812 (April 4, 
1986)-Atchison purchased an annui­
r,y rrom one or the defendants aoo sub­
sequently lost her lnvestmenL She 
flied suit for breach or conlJact and 
fraud. The defendants filed a motion 
to dismiss and then Ried a motion 10 

compel arbitJation and stay the litiga­
tion pending arbitration. The circuit 
cou11 refu.ed to grant the motion, and 
the defendants waived their right to 
compel arbitration. The supreme 
court disagreed and granted the writ. 

by lohn M. Milling, Jr., 
and David 8, Byrne, Jr. 

l'he supreme coun stated that there 
is a strong federal policy fa-."Oring ar­
bitration, and the burden on one seek­
Ing 10 prove waiver is a heavy one. The 
courts have developed a two-prong 
test when considering whether a par­
ty has waived the right to arbitrate. 
First, the party opposing arbitration 
must proYe there has been a "substan­
tial invokation or the litigation pro­
cess:' Second, he must show he suf. 
fered prejudice as a resuh of the 
litigalion. 

With reg.1rds to the first prong. it has 
been held that service of an answer 
does not constitute a waiver even 
though the answer does not raise the 
arbitration clause as a defense. Like­
wise, even a counterclaim or a cross­
claim or panlclpating in discovery, 
without more, may not constitute a 
waiver. In the nnal analysis, each case 
must be decldt-d on its own peculiar 
facts. Here, the ddendants simply 
flied a motion 10 dismiss. Therefore, 
it is clear tile defendants did not par· 
clcipate in litigation to a degree that 
evinced an Intent to abandon the right 
10 seek arbitration. 

Estates . .. 
Section 12-22.;J, appeal "penal­
ty" statute construed 
Hall v. Mazzone, 20 ABR 1637 

(March 21, 1986)- The residual bene-
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fic iary of an estate sued for an account­
ing, removal of the co-executors, damag­
es for mismanagement of the estate and 
a determination of their interest in cer­
tain land. Pursuant to Section 12-22-73, 
Ala. Code 1975, she also claimed she 
was enti tled to a judgment against the 
defendants in the amount of the super­
sedeas bond posted by the defendants. 
Section 12-22-73, supra, provides that 
"when an appeal is taken by the claimant 
on a crial of right of p roperty" and jud g­
ment is stayed by a supersedeas bond 
and the appella te court affirms the trial 
court, ii also must enter judgment in an 
amount equal to 10 percent of the alter­
native value of the property as fixed by 
the trial cou rt. 

In decid ing whether the statutory pen­
alty applied in this case, the supreme 
court noted this statute applies only to 
"a trial of right of property" and conse­
quently sought to determine the mean­
ing of this phrase. The supreme cou rt 
noted the phrase is a term of art found 
in §6-6-160, Ala. Code 1975. Section 
6-6-160, supra, "applies only to personal 
property levied on under writs of execu­
tion or' of attachment:' 

A crial of the right of property is not an 
independent suit but derives its existence 
from the pendency of an attachment suit. 

The supreme court concluded it be­
lieved that the legislative in tent behind 
§12-22-73 was to provide a penalty pro­
v ision only when a claimant misused 
§6-6-160. Since that section was not in­
volved, the 10 percent penalty was not 
appropriate. 

In surance ••• 
g roup insurer required to notify 
participant if modification of pol­
icy adversely affects hi s int erests 

Newton v. United Chambers Insured 
Plans, 20 ABR 1576 (March 7, 1986)­
Newton, an employee, was a participant 
in her employer's group medica l insur­
ance program. The employer paid all the 
premiums; Newton did not contribute in 
any way. 

The employer paid the premi urns for 
approximately six months. The next 
premium check was returned for insuffi­
cien t funds. Under the terms of the poli­
cy, coverage automatica lly terminated 
one month later. The employee was not 
made aware of the termination and con-
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tin ued 10 incur previously-covered med· 
ical expenses for approximately four 
months after coverage terminated. 

In a certified question from the federal 
court, the supreme court was asked whe­
ther the group insurer was requi red to 
give noti ce of the employer's default in 
paying premiums to an employee w ho 
did not pay any of the premiums. 

The court an~red the question in the 
affirmative. 

The court, however, recognized that 
previously the right to notice of change 
in a group policy was limited to partici· 
pants who paid part of the premiums. 
The court noted that a sounder basis (for 
requiri ng notice to an employee of 
changes in or cancella tion of the policy) 
than the fact that he pays part of the 
premiums is that he has an interest in the 
policy which will be adversely affected. 

Therefore, group insurers are requi red 
to notify participants of cancellat ion or 
modification of the pol icy if the interests 
of the participants are adversely affected, 
regardless of whether the participant pays 
any part of the premi ums. 

Torts . • . 
interference with business rela­
t ions and co ntra ctual relations, 
new, broader rules stat ed 

Gross v. Lowder Realty Better Homes 
and Gardens, 20 ABR 1886 (April 18, 
1986)-T he supreme court used this case 
to abolish the distinction between the 
causes of act ion for interference wit h 
contractual relations and inte rference 
w ith business relations and to expand the 
cause of action for interference wi th con­
tractual relations so as to inco rporate the 
broader majority rule. 

Specifically, the court stated the 
elements of these two causes of action 
are as follow: 

(1) The existence of a contract or 
busi Aess relation; 

(2) The defendant's know ledge of the 
cont ract or business relation; 

(3) Intentional interference by the de­
fendant w ith the contract or business 
relation; 

(4) Absence of j ustification for the 
defendant's inte rference; and 
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(5) Damage to the plaintiff as a result 
of the defendant's interference. 

The court noted that "j ustifica tion" for 
the dP.fendant's in terference is still an af­
fim1a1ive defense and usually a question 
of fact. Justification involves the balanc­
ing of interests tests. Restarement (Se­
cond) of Torts, §767 (1979) Also, be­
cause the ton is an intentional tort, pun­
it ive damages may be awarded if the in­
terference was wanton, spiteful or 
malicio us. 

Tort s •• • 
auto dealers have an af fi rm at ive 
du ty to investigate od ome ter " roll ­
bac ks" 

Simmons Auto Sales, Inc. v. Royal 
Motor Company, Inc., 20 ABR 1450 
(February 28, 1986)-Af ter purchasing a 
car, Simmons discovered the odometer 
reading had been "rolled back" to reflect 
a substantially lower mileage than aetual­
ly accumulated. Simmons sued Royal, 
the auto dealer, under §6-5-101, Ala. 
Code 1975, claiming legal fraud by v i r­
tue of the certificat ion of correctness of 
the odometer reading. The certifi cation 
provided that " to the best of our know­
ledge the odometer reading •• . re/lects 
actual mileage ... the odometer •.. was 
not aheted ... while in our possession, 
and we have no knowledge of anyone 
else doing so:• 

Rc,yal filed a motion for summary judg­
ment clai ming that this certification 

cou ld not form the basis of a misrepre­
sentation to support an action for legal 
fraud. The trial court agreed and granted 
summary judgment. The supreme coun 
disagreed and reversed. 

tn a case of first impression in Ala­
bama, the supreme cou rt examined the 
legislative intent and pub lic policy 
behind 15 U.S.C. §1981, ihe "Moto r Vehi­
cle lnfom1ation and Cost Savings Act;' 
and found the act mandated a national 
pol icy against the d isconnection or set­
ting back of odometers. The court rea­
soned that because auto dealers general­
ly are equipped 10 discover odo meter 
"rollbacks;· public policy demands these 
dealers utilize thei r expertise to discover 
the alterations. 

Consequently, the law places a duty on 
auto dealers 10 use reasonable care in­
specting the cars they purchase to rea­
sonably insure the odometer readings 
they certify are accurate. If the auto 
dealer cannot inspect to reasonably de­
termine the accuracy of the odometer 
reading, it can simply ·certify "actual 
mileage unknown:' 

Here, Royal chose to certify that to the 
best of its knowledge the odometer read­
ing was correct, and consequently, ques­
tions arose as to whet her it had utili zed 
reasonable care. 

Rece nt D ec isio ns o f th e Sup re m e 
Co urt of t he U n ited Sta tes 

fdr . ·¥=: ' ~ ~ ~ UNITED COMPANIES 
FINANCIAL CORPORATION 

REALLY GOOD NEWS 

Peremptory chall enges on the basis 
of race • • • 

Swain rev isited 
Bacson v. Kentucky, (No. 84-62, 63); 54 

U.$.L.W. 4425 (April 30, 1986)-The Su­
preme Court held that the prosecutor's 
use of peremptory challenges to exclude 
from the jury members of the defendant's 
race solely on racial grounds violates the 
equal protection rights of both defend· 
ants and excluded jurors. The Supreme 
Court expressly overruled the test man­
dated under Swain v. Alabama. 380 U.S. 
202 (1965). 

Batson, a black man, was indicted in 
Kentucky on charges of second degree 
burg lary and receipt of stolen property. 
The fi rst day of trial, the circu it judge 
cond ucted voir dire examination of the 
venire excusing certain jurors for cause 
and pemii tting both sides 10 exercise 
peremptory challenges. The prosecutor 
used his peremptory challenges 10 strike 
all four black persons 011 rhe venire. 
Ult imately, a jury composed only of 
white persons was selected. 

Defense counsel moved to discharge 
the jury before ii was sworn on the 
ground the prosecutor's removal of the 
blacks violated the defendant's right 
under the Sixth and 14th Amendments 
to a jury drawn from a cross-section of 
the community. Without expressly ntli ng 
on the defendant's request for a hearing, 
the trial judge denied the motion, and 
the jury u ltimately conv icted the 
defendant. 
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The Kentucky Supreme Court affirmed 
the convic tion based upon the rationale 
of Swain v. Alabama and the fai lure of 
defense counsel to demonstrate "system­
atic exclusion of blacks:' 

The Batson case requi~ the Supreme 
Court to reexamine that portion of Swain 
v. Alabama concerning the evidentiary 
burden placed on a crim inal defendant 
claim ing he has been denied equal pro­
tection through the state's use of peremp. 
tory challenges to exclude members of 
his race from the petit jury. 

Justice PO\vell , writ ing for the majori ­
ty, reversed. The portion of Swain v. 
Alabama, concern ing the evident iary 
burden placed on a defendant cla iming 
he has been denied equal protection 
through the state's d iscriminatory use of 
perempto ry challenges, was rejected. In 
Swain it was held that a defendant, in 

Voir dir e to determ ine racia l b ias 

Turner v. Murray, (No. 84-6646); 54 
U.$.L.W. 4411 (April 30, 1986)- Turner, a 
black man, was ind icted in Vi rgin ia on 
charges of capita l murder for fatally 
shooting the white proprietor of a jewelry 
store in the course of a robbery. 

Dur ing voir dire, the state tria l judge 
refused the defendanrs request to ques­
tion the prospective jurors on racial pre­
judi ce. The jury convicted the defendant, 
and, after a separate sentencing hearing, 
recommended he be sentenced to death. 
The trial judge accepted the j ury's 
recommendation. 

The Virginia Supreme Court upheld 
the death sentence rejecting the defend­
ant's argument that the trial judge de­
prived him of a fair tria l by refusing to 

question the prospective juro rs on racial 
prejudice. 

After exhausting his state remedies, the 
defendant then sought habeas corpus 
rel ief in federal di strict court which re­
jected the same argument; the court of 
appeals affirmed. 

The Supreme Court reversed and held 
that a defendant accused of an interracial 
capital crime is entitled to have prospect­
ive j urors informed of the victim's race 
and questioned on the issue of racial 
bias. However, the cou rt in its ho lding 
li mited the potentia l scope of the voir 
dire by not ing that the trial judge retains 
substantial d iscretion as to the form and 
number of questions, including whe ther 
10 question the venire ind ividually or col­
lectively. Mo reover, a defendant cannot 
comp lain of a failure to questio n the 

o rder 10 make out a prima facie case of ~- ---------- --- -- ------ --- ---­
purposeful discr imination, had to prove 
"systematic exclusion" of the particu lar 
race by the prosecutor. 

In replac ing the Swain test, the 
Supreme Court noted a defendant may 
establish a prima facie case of purposeful 
discri mination solely on evidence con­
cern ing the prosecutor's exercise of 
peremptory challenges at the defendanrs 
trial. 

Specifically, the defendant first must 
show that he is a member of a cognizable 
racial group and that the prosecutor has 
exercised peremptory challenges to re­
move from the venire members of the de­
fendanrs race. The defendant mav also 
rely on the fact that peremptory chal­
lenges constitute a j ury selection prac­
tice permitting those to discriminate who 
are of the mind to discriminate. Finally, 
the defendant must show that such facts 
and any other relevant ci rcumstances 
raise an inference that the prosecutor 
used peremptory challenges to exclude 
the veniremen from the jury because of 
race. 

O nce the defendant makes a prima 
facie showing, the burden shifts to the 
state to come forward w ith a neutral ex­
planation for challenging black ju ro rs. 
The prosecutor may nor rebut a prima 
facie showing by stating he challenged 
the juro rs on the assumption that they 
would be partial to the defendant be­
cause of their shared race or by affirm­
ing h is good faith in ind iv idual 
selections. 
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venlre on racial prejudice unless he has 
specifically reques1ed such an inquiry 
and preseM'd the issue on appeal. 

The Sixth Amendmen1 a bar to 
police interrogati on 

Michigan v. JJckson, (No. 84-1531); 54 
U.S.L.W. 4329 (April I, 1986}--The Su­
preme Court held 1ha1 once an accused 
requests counsel before a judicial officer. 
1he Sixth Amendment bars 1he police 
from lnltioling in1errogation of the ac­
cused un111 counsel has been made avail­
able to him. 

tn 1961, the Supreme Court set dCl'Nn 
a "bright line" rule that once a person in 
custody a~ks for a lawyer, police musi 
s1op questioning hlm and may 001 re­
sume queslionlng until the l<l\")'el' ar­
m.-es, unless 1he <uspect himself, withou1 
prompting. asks 10 confess. ftJ,...,ards v. 
Arizorn1, 451 U.S. 477 (1981) Michigan 
v. JJckson holds that the same rule ap­
plies after formal criminal charges have 
been nlcd cwn If the dl.ofendant is no1 In 
custody, a~ long as the defendant has 
asked for a lawyer. 

Justice S10\'Cn; reasoned in part as 
follows: 

"The que.rlon is no1 whether 
r~nden1~ had a righr 10 counsel al 
1heir po.1-arr.iJg11men1, custodial inter­
roga1ions. The existence of 1ha1 righ1 is 
dear. II has n,o <OUrces. The Alth 
Amendmen1 t)<O(CCIIOll agamst com­
pelled self-Incrimination provides the 
ngh110 counsel at custodial 1ntenoga-
11ons. Edwards, 451 U.S., at 482; Mirarr 
d, v, Ariw,,;i, 384 U.S. 436, 4,0 (1966) 
The S.x1h An'Odment guaranteed 1he 
assismncc d counsel also provides the 
rlghr 10 cou1iwl al pos1..irrnignment in-
1erro8')1ions. The arraignment signals 
1he inhlo1io11 or adversary judicfal pro­
ceedings Md thus 1hc a11achmen1 or 
the Sixth Atnl'ndmen1, United States v. 
Gouveia, 467 U.S. 180, 187 (1984); 
1hcreaftor; 1hc Govcrnnlent's efforts to 
~hell 111formJ1ion from 1he accused, ir,. 
eluding interrog,11lon, represents a crit· 
ical ~1age a1 which 1he Sixth Amend­
ment applie.. ... • 

Grand jury systemati c exclusion on 
t he ba sis of race 

V,i.sque7 v. HIiiery, (No. 84-836); 54 
U.S.L.W. 4065 Uanuary 15, 1986)-The 
systematic exclusion of blacks from grand 
jury membership requires the defendant's 
conviction be set aside, whe1her on di-
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reel appeal or on federal habeas corpus 
review, without regard to the alleged 
harmless error rule or the amount of time 
pasK.'d since the 1rial. 

Justice Marshall, wnting for a majori-
1Y or 1he coun, held that intentional 
discriminatio,1 in the selection of grand 
jurors Is a grave constitutional trespass, 
possible only under color of state author­
icy and wholly within 1he state's power 
10 prevent. The court reasoned further 
1ha1 "even I( the Grand Jury's determina­
tion of probable cause 10 believe 1ha1 a 
defendant has commined a crime is con­
firmed In hindsigh1 by a conviction on 
the indk1ed offense, 1hat confirmation 
docs nor suggest that discriminat;on did 
not im1,ermissibly lnle<:11he framing of 
1he indictment and, consequently, the 
na1ure of the proceedings to come.# 

law yer's thr ea t to disclose client' s 
pNjury did not de ny effective 
assistance of coun se_f 

Nix v. Whiteside, (No. 84-1321/; 54 
U.5.L.W. 41911 (March 4, 1986)-Does a 
IJwycr violate the rights of his clien1 by 
1hreatenlng 10 disclose to the judge tha1 
his cllen1 ln1e11ds 10 commit perjury? The 
Supreme Court unanimously said no. 

The court rejected a decision by the 
Eighth Circui11ha1 Whiteside was denied 
effec1i,,e assls1ance of counsel In his trial 
on second degree murder charges when 
his lawyer threatened to wilhdr<l\v from 
the case and 1ell 1he judge the reason if 
Whit~ide gave perjured testimony. 

The maiorrly opinron wri1ten by Chief 
Jus1ice Burger held that a lawyer ethical­
ly is obligated to disclose perjury; how­
ever. lour justices expressed fear 1ha1 lhe 
cour1 wcni 100 for In the direction of con-

John M. Milling. 
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s1hu1lonallzlng lawyer e1hlcal s1andards 
which properly should be left 10 state 
regulalion. 

Capilal puni shment pha se ••• 
all rel evant eviden ce 
Skipper v. South Carolina, (No. 

84-6859); 54 U5.L.W. 4403 (April 29, 
1986)-Skipper was convicted of capital 
murder and rape alt!!f a jury trial in South 
Carolina. The Stille sought 1he death 
penalty, and a separa1e sen1encing hear­
Ing was held before 1he trial jury. 

Following the state's introduc lion of 
evidence In aggmva1lon of the offense, 
1he defendant presented as mitigating 
evidence his Cl'Nn testimony and that of 
his former wife, his mother, his sister and 
his grandmother. Skipper lhen sough110 
tnuodvce 1es1imony of two jailers and a 
#regular visitor" 10 the efreo that he had 
made a "good adjustmcn1H during the 
seven and one-half mon1hs he spent in 
jail between his arrest and trial. 

The trial courl ruled the evidence was 
irrelevant and inadmissible. 

Skipper was sen1enced 10 dealh. The 
South Carolina Supreme Court affirmed 
the death sen1ence and expressly reject­
ed the defendant's contention that 1he 
trial court had committed constitutional 
error In excluding 1he testimony of the 
jailer; and visitors. 

The Supreme Coun, through Justice 
Whi1e, rl!\'efWd and held tha1 1he 1rial 
coun 's exclusion from the sentencing 
hearing the 1es1imony of the jailers and 
the visitors denied the defendant his right 
10 place bclore 1he sentencing jury #all 
relevan1 evide11ce" In mi1iga1ion of pun­
ishment. Sec also Lockett v. Ohio, 438 
U.S. 586; Eddlng., v. Oklahoma, 455 U.S. 
104. • 

OilVid 8. Byrne. Jr., 
is a gradua1e ol the 
Universicy of Ala­
bama, where he 
received bolh his 
undergraduate and 

law degrees. He is a member of the 
Montgomery firm of Robison & Belser 
,ind covers the criminal portion of the 
decisions. 

July 1986 



Young Lawyers' 
Section 

1
11 1978, when I nrst decided to be­
come ae11ve In the Young Lawyers' 
Section, I reh It would help me bet­

ter understand the association of my 
profession. I had no idea how reward­
Ing 1he next eight years would be. 

Over the years I watched the sec­
tion become a public service arm of 
the Alabama State Bar. I saw young 
lawyers right out of school become 
il<:tive servants of the bar and the pub­
lic, enjoying every minute of that ser­
vice. As president of the section, I 
have been fortunate to have excellent 
lawyers serving on the Execut.ive 
Commlnee, and I take this opportuni­
ty 10 loud them for the many hours 
and untiring effortS they put forth serv­
ing members of the bar and the public. 

Those who work so hard for our as­
sociation are proudest robe lawyers. 
With that pride comes a deep desire 
10 make our association better and 
cre.1te the image in the community 
best exempllfymg the hardworking 
majonty in our mos1 noble profession. 

By the time this goes to press, my 
ofncial Involvement with the YLS will 
have ended, but I forever will be sup­
portive o( the line work of young law­
yers across the state. Should anyone 
ever doubt whetherthe bar will be in 
good hands In the future, they need 
only look at the accomplishments of 
those people who made my job so 
easy, and I th~nk them: Honorable 
Claire Blade, Tuscaloosa, Long-Range 
Planning Commiuee; Honorable 
Charles R. Mixon, Jr., Mobile, Meet­
Ing Arrangements Committee; Honor­
able N. Gunter Guy, Montgomery, 
ABA/YLS Liaison Committee; Honor­
able Roben T. Meadows, Ill, Auburn, 
Immediate past president; Honorable 
Keith Norman, Montgomery, Youth 
Legislature Judidal Program Commit­
tee; Honorable Laura Crum, Mont· 
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gomery, Bar Admissions Comminee; 
Honorable John W. Donald, Jr., Mo­
bile, Disaster Emel'gcncy lega l Assist­
ance Committee; Honorable Ronald 
L. Davis, Tuscaloosa, Public Informa­
tion Commlltee and Sub-Committee 
on Publication; Honorable Holley 
Crim, Montgomery, Domestic Abuse 
Commiuee/M,sslng Children Project; 
Honorable Edward A. Dean, Mobile, 
By-laws Committee; Honorable D. 
Patrick Harris, Montgomery, Admin­
istration Commluee; Honorable 
Frederick T. Kuykendall, Ill, Birming­
ham, Local Bar Coordinating Commit­
tee, Jeffe,son County and north; Hon­
orable Lynn McCain, Gadsden, Com­
munity Law Week/Constitutional Bi­
cente nnial; Honorable James A. 
Miller, Birmingham, Continuing Legal 
Education Committee; Honorable 
Caine O'Rear, 111, Mobile, Annual 
Seminar Sub-Committee; Honorable 
Sidney W. Jackson, Ill, Mobile, Local 
Bar Coordinating Committee, South 
o( Jefferson County; Honorable Ran­
dolph P. Reaves, Montg0mery, legis­
lative Commiuee and Conference for 
the Professions; Honorable Percy 
Badham, Birmingham, Leadership on 
Issues/Grants Committee; Honorable 
James Anderson, Montgomery, Ala­
bama Bar lnfom,ation Sub-Committee 
and Newspaper, Television and Rad­
io Sub-Commlltee; Honorable Wil­
liam H. Traeger, Ill , Demopolis, Law 
Student Liaison Comminee; and Hon­
orable Rebecca L. Shows, Birming­
ham, Legal Services to the Elderly. 
These people and countless others 
worked extremely hard •he past year 
to make your profession better, and 
when you see them in counhouses 
across the state, please thank them 
and give a word or encouragement to 
keep up the good work. 

In a ri.'Cap of wha1 has been accom-

J. Bernard Brannan, Jr. 
YLS President 

plished In the last year, the section 
provided two excellent admissions 
ceremonies for admittees 10 the bar; 
coordinated a Youth Judicial Program, 
second to none in the country; pro­
vided continuing legal education pro­
grams with substance beneficial to all 
lawyers, especially those in their first 
years of prae1ice; and furnished free 
legal assl>tance to victims o( hurricane 
Helena. The section also laid the 
groundwork for a celebration of the 
bicentennlal or the Constitution, a 
program to provide free legal assist­
ance to the elderly and a progran, ad­
vising college students about legal ed­
ucation and car(!(!r rewards and de­
mands of practicing law. 

All In all, this has been a very good 
year for the YLS, but I personally give 
the entire credit for its success 10 the 
hardworking people of the Executive 
Committee. 

I look forward to an excellent future 
for the YLS, and I feel it has been left 
in good hands. I cannot encourage 
you enough to contact daire Black 
and become active in the YLS. It has 
been one of my greatest rewards over 
the past eigh1 years. • 
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Committee Report 

"Only 7 percent o/ Alabamd'S Juty 
1985 bar examinees clearly were invol­
untarily unemployed at the tome of the 
exan,lnation," reports Birmingham 
Southern College Professor Nancy 
Campbel 1-Goymer. 

Her study, "A Second Look at Che Law­
yer Explosion," was the second under­
laken pursuant co a recommendation by 
the bar's 1983-84 Task force to Evaluace 
the Lawyer Explosion and commissioned 
by che board of bar commissioners. The 
resuhs are excerpted here, in accordance 
with the board's decision to disseminate 
the reiults to members of the bar through 
The Alabama Lawyer. 

Ahhough approximately 20 percent of 
the examinees were unemployed, about 
half, for various reasons, had not been 
seeking employment. A few more were 
planning to pursue advanced study and 
therefore not seeking employment. 

The 26 examinees actively but unsuc­
cessfully seeking employment repone<I 

Survey 

having made from 1wo ro 75 unsuccess­
ful attempts to secure work. About hall 
had made more than ten such attempts. 
Most (80 percent) wanted jobs in Ala­
bama's five largest cities, where almost 
70 percent of the bar's in-state members 
work: Birmingham, 46 percent; Mobile, 
12 percent; Tuscaloosa, 11 percent; 
Huntsville, 7 percent; and Moncgomery, 
4 percent. 

More than three-fourths o/ the exam­
inees were working full.,time--12 per­
cent more than reponing having ob­
tained full-time employment at the time 
or the 1984 survey. Approximately half 
were in private proctlce, about 14 percent 
held judicial clerkships, 13 percent work­
ed in business and almost 9 percent held 
other goverment positions. Only 3 per­
cent had undertaken solo practice. 

Not only were they employed, the ex­
aminees were highly satosfied with their 
job location (49 percent!, type of em· 
ployer (53 percent) and type o/ work 148 

Job Satisfaclion Ratings 
(Average number ratin gs per dime nsion 

DEGREE OF J08 TYPE OF TYPE OF 
SATISFACTION LOCATION EMPLOYER WORK 
+4 (highest) 49 percent 53 percent 48 percent 
+3 21 24 25 
+2 12 9 12 
t l 6 s 4 
O (neutral) s 3 4 

. I 2 1 2 
-2 2 I 1 
-3 2 2 3 
- 4 (lowest) 2 2 2 
AVERAGE 
RATING +2.7 +2.9 +2.8 
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percenO. They were less satosfied with 
their startong salaries, bu1 still gave them 
an average rating o/ +2.0 on a 4-point 
scale. 

Excluding an anomalous SI 00,000 
stnrtlng salary reported, the average st.on· 
ing salary was $26,409. The highest av­
erage starting salary, $33,03 I, w.is report­
ed by examinees working outside the 
state. Other figures of interest Include: 
8irm,ngham, $26,969; MObile. S26,837; 
Huntsville, S26,286: Montgomery, 
$23,919; and Tuscaloosa, S22,611. Ex· 
amlnees working in other Alabama loca­
tions reported an average starting salary 
of $21,084. The lowest starring salary 
reponccl was $10,800. 

Copies of Dr. Goymer's report may be 
obtained by calling or writing Mary Lyn 
Pike, Assistant Executive Director, Ala­
bama State Bar, P.O. Box 671, Montgom­
ery, Alabama 36101. Telephone: C20SJ 
269-1 S 15. MLP• 

,. 2n i 

OVERALL 
SALARY SATISFACTION 

29 percent 37 percent 
22 33 
19 14 
II 6 
7 4 
4 1 
3 1 
3 2 
3 2 

+2.0 +2.6 
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Employers of Alabam a Bar Exami nees Demog raphi c Data and 
1984 and 1985 Empl oym ent of A labam a 

Bar Examinees- July 1985 
1984 1985 (Average num ber per 

TYPE OF EMPLOYER (270) (284) category ~ 343) 

Private Pract ice 50 percent 51 percent AGE 

Solo practice 3 3 23-27 Sl 'Y. 
28-32 24% l.\!ry small firm (2-10) 29 29 
33.37 11% Small firm (11-25) 10 9 

Mediu m firm (26-50) 4 4 38-42 7% 

Large rirm (SO+) 4 6 43.47 4% 
48 and o lder l "lo 

Judicial Clerkships 16 percent 14 percent SEX 
Federal 6 6 Female 32'Y. 
Smtc appella te 6 s Male 68 '1. 
St;1te circuit/district 4 3 

RACE 
Other Government 11 percen t 9 percent Black 6% 

Federal prosecutor 1 Hispanic <1 % 
State prosecutor 2 < 1 Caucasian 94% 
Local prosecutor l 
Othe r federal 4 3 RESIDENCY DU RING LAW SCHO O L 
Other state 4 4 Alabama 91,. 
Other local < I <1 Other s1ate 9,. 

Business 17 percent 13 pcr cenl TYPE LAW SCHOO L ATTENDED 
Corpora1ion 8 6 Accredited, Alabama 64% 
Accoun1ing firm 2 2 Nonaccrediled, Alabama 22% 
Insurance firm 1 1 Accredited, outside Alabama 14 % 
Financial lnstilut ion 2 2 
O ther business 4 2 PREVIOUS ATTEMPTS AT EXAM 

Publi c Sector 3 percent 3 percent 
None 91% 
One 6% 

Lega I seNices 2 I Two 2"1. 
Public in1eres1 law Th~ or four 1"1, 
Olher public sector <1 

Military 2 percen l 1 percent EMP LOYMENT STATUS 
JAGC 2 1 Full-lime 77% 
Other unknown <1 Legal 55% 

Law-rela1ed 8% 
Academic 3 percent 5 percent Non legal 14% 

Law school faculty < 1 I 
01her higher education 2 2 Pan-ttme or-temporary 4°4 
01her academic setting I 2 Legal I,. 

Law-related 2'1. 
Self~mployed, nonlegal < 1 percent unknown Nonlegal 1'Yt 

More than one employer 1 percent 4 percent Unemployed 20% 
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Lawyers in the Family 

7imothy Bledsoe Davis (1986), Dianne J. 
Davis (/982); and Rosa Hamlett Davis 
(19n) (admiuee, wife and sister-in-law) 

Deborah Burler Montgomery (1986) and 
Brenda Montgomery (1981) (admiltee and 
siscer-in-law} 
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Celeste Wallner Sabel (1986) and M. 
Wayne Sabel (1968) (admittee and 
husband) 

Dorothy Rush Drake (/986) and Jack 
Drake (1969) (admittee and husband) 

Robert Jackson Russell, Jr. (1986) and 
Robert Jackson Russell, Sr. (1966) (admit· 
tee and father) 

Charles Victor Welden, Ill (1986) and 
Charles Victor Welden, Jr. (1964) (admit­
tee and father} 
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WIii/am Stephenson Halsey, Ill (1986) and William Stephen· 
son Halsey, Jr. (1950) (admittee and father) 

Steven Dale Giddens (1986) and Rod Giddens (1982) (admit· 
tee and brother) 

Ange/Ina Dee Dee Jackson (1986); /. Theodore Jackson, Jr. (1969); /. Theodore Jackson, Sr. (1938); and Ed· 
ward Jackson (1973) (admiflee, husband, father-in-law and brother-in-law) 
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Opinions of the General Counsel 

QUESTION I: 
Must a professional card of a non-lawyer employee or a 

lawyer or law firm contain the identification of the non-law­
yer employee as "non-lawyer assistant" or will an identifica­
tion such as "paralegal:' "legal assistant:' etc. suffice? 

QUESTION II: 
Is the identification contained on the professional card 

or a non-lawyer employee of a lawyer or law firm limited 
to the words "non-lawyer assistant:' or may the card con­
tain additional information such as "non-lawyer assistant 
investigator:' "non-lawyer assistant law clerk:' etc.? 

ANSWER QUESTION I: 
A professional card of a non-lawyer employee of a lawyer 

or law firm must contain the precise words "non-lawyer as­
sisrant;' and similar designations of "paralegal" or "legal assist· 
ant" wil I not satisfy the requirement ofTemporary DR 2-106. 

ANSWER QUESTION 11: 
Although the precise 'A'Ords "non-lawyer assistant" are re­

qui red on a professional card of a non-lawyer employee of 
a lawyer or a law form, the card may contain additional in­
formation if il is not false or misleading. 

DISCUSSION: 
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Disciplinary Rule 2-102{A)(l) heretofore provided: 
"{A) A lawyer or law firm shall not use professional cards, pro­
fessional announcement cards, oifice signs, letterheads, tele­
phone directory listings, law lists. leg.ii directory listings, sim­
ilar professional notices or devices or newspapers, except that 
the following may be used if they are in dignified form: 

(1) A professional card of a lawyer identifying him by 
name and as a lawyer, and giving his addresses, tele­
phone numbers, the name of his law firm and any in­
formation permitted under DR 2-106. A professional 
card of a law firm may also gi,'ll the names or members 
and associates. A professional card of a non-lawyer em­
ployee or the law firm must contain the identific-dtion 
of the non-lawyer employee as 'Non-Lawyer Assistant.' 
Such cards may be used for identification but may not 
be published in periodicals, magazines, newspapers, 

by William H. Morrow, Jr. 

or other media.• (emphasis and parentheses added) 
(Former DR 2-106 dealt with the traditional specialties 
of patents, trademarl<s and admiralty.) 

Temporary Disciplinary Rule 2-lOl(A) adopted October 25, 
1985, by the Supreme Court of Alabama provides as follows: 

')\ lawyer shall not make or cause to be made a false or mis­
leading communication about the lawyer or the lawyer's ser­
vices. A con,munication is false or misleading if it: 

(A) contains a material misrepresentation of fact or law, 
or omits a fact necessary l'o n1ake the statenlc.nt con .. 
sidered as a \vhole not materialfy n1isleading!' 

Temporary Disciplinary Rule 2-106 adopted October 25, 
1985, by the Supreme Court of Alabama provides as fol lows: 

')\ professional card or a non-lawyer employee of a lawyer 
or law form must contain the identification of the non-lawyer 
employee as 'Non-Law)<!< Assistant: Such cards may be used 
'for identification, subject to Temporary DR 2-103:' (emphasis 
added) 

Temporary Disciplinary Rule 2-103 adopted October 25, 
1985, by the Supreme Court of Alabama provides as follows: 

')\ lawyer may not solicit nor cause to be solicited on his be­
half professional employment from a p,ospectlve client, when 
a significant motive for the lawyer's doing so is the lil\v}'!lr's 
pecuniary gain. The term 'SQlicit' includes contac1 in person 
or by telephone'.' 

Al though the language of Temporary DR 2-106 appears to 
be clear and unambiguous, numerous inquiries have been 
made to the o mce of General Counsel and the Disciplinary 
Commission as 10 whether other designations such as "par­
alegal" or "legal assistant" are sufficient to satisfy the rule. 

A number of lawyers have interpreted OR 2-106 to permit 
no identification other than "non-lawyer assistant:' 

The Office of General Counsel and the Disciplinary Com­
mission haw consistently held that the prec ise words "non· 
lawyer assistant" are required on the card of a non-lawyer 
employee of a lawyer or law firm, but that o ther information 
can be contained thereon as long as il is not false or mis­
leading. Because of lhe numerous inquiries we were of-the 
opinion this mighl be helpful to the bar in clarifying the 
meaning of the applicable Disciplinary Rules. 

This rule is to insure that members of the public dealing 
with a non-lawyer employee of a lawyer or law firm know 
they are not dealing with a lawyer. • 
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Disciplinary Report 
Public Censures 

• Hunt sville attorney Henr y S. Mims received a public 
censure Ma rch 19, 1986, from the Alabama State Bar Board 
of Comm issioners for vio lation of D iscipl inary Rule 6-lOl(A). 
Mims w ill fu lly neglected a legal mauer entru sted to him by 
failing to properly and promp tly pursue a clien t's legal cla ims 
against a municipal corporatio n prio r to the expi ration of the 
statute of l im itations for the filing of such claims. [ASB 83-5651 

• Selma attorney Bruce Carver Boynton received a public 
censure March 19, 1986, for vio lation of Disciplinary Rule 
6-lOl(A). The D isciplinary Comm ission found Boynton ac­
ceptecl a $700 retainer in a domestic relat ions case and 1hen 
d id not take any action on behal f of his clienl. [ASB 85-555) 

• March 19, 1986, Annis ton lawyer James A. Mit chell was 
pub l icly censured for having been guil ty of willful neglect, in 
violat ion of DR 6-l Ol(A); failu re 10 carry o ul a conlract of 
emplaym enl entered into wi1h a diem for professional services, 
in vio lation of DR 7-101(A)(2); and misrepresentatio n in viola­
lion of DR 1-102(A)(4). 

Mitchell's vio lations consisled of fail ing to file suit on behalf 
of a client prior to 1he expiration of 1he Slalutory period of 
l imitations, and no t refunding a relainer of $500, even after 
having promised the cl ient, in wri lin g, to do so. Finally, he 
failed 10 coopera te with the Discip l inary Commiss ion's in­
ves1iga1ion of the cl ient's complai n!. [ASB 85-518) 

• Greenville lawyer Warren J. Willi amson, Jr., was pub­
licly censured May 30, 1986, having been found guil ty of willful 
neglect, in viola tion of DR 6-101(A), Code of Professional Re­
sponsibiliryof lhe A labama State Bar. He was also found guil ­
ty of intentionally failing to seek the lawful objectives of a cli­
ent through reasonably availab le means, in vio lation of DR 
7-l Ol(A)(I). Williamson was re1ained in July 1984 10 hand le lhe 
estate of Linda E. Newton, deceased, with the assets of the 
estale being de l ivered to him, alo ng w ith a l ist of the deb1s 
of the esiate, bu1 he failed to initia te an adm inistration of 1he 
es1a1e. [ASB 85-429) 

SMITH-ALSOBROOK & ASSOC. 
EXPERT WITNESS SERV ICES 

• Tire consulting 
• Rim/tire explosions 
• Traffic accident reconslruclion 

BOBBY D. SMITH, 8.5. , J.D., President 
P.O. Box 3064 Opelika, AL 36803 (205) 749-1544 
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Private Reprimands 
• Ma rch 19, 1986, a lawyer was pr iva1ely reprimanded 

for having wi llfu lly neglected a legal mailer entrus ted to 
him , in v iola 1ion of DR 6-l Ol(A). Also, he did 001 carry out 
a contrac t of emplay ment entered in to w ilh a clien1 for pro­
fessional services, in v iolat ion of D R 7-101(A)(2). He agreed to 
file suil in August on behalf of a client, and accepted a $300 
relai ner, plus $38.50 for the filin g fee. The attorney failed to 
either file suil for 1he clien1 or no ti fy the clien 1 and refund the 
retainer and fil ing fee money, until 1he clie111 filed a complain! 
wi th 1he state bar in late September 1985. [ASB 85-573] 

• March 19, 1986, a lawyer was privately reprimanded for 
wi ll fu l neglect, in violal ion of DR 6-lOl(A), by having de layed, 
for almost four mon lhs, lhe obtaini ng of an unconiested divorce 
for a cl ienl, after the parties had signed an agreement. Af1er 
1he d ivorce decree was rendered, the lawyer, for more 1han 
three months, delayed sending the "Final Judgmenl of Divorce" 
to the client. [ASB 85-420) 

• A lawyer was pr ivately reprimanded May 30, 1986, 
for having twice engaged in cond ucl adversely reflecting on 
his fitness to pract ice law, in vio lation of DR 1-102(A)(6}. He 
accepted a fee and cou rt costs to file a divorce action for a 
client, but 1hen failed to do so; after the clie nt filed a com­
plai 111 agains1 him wi th the state bar 17 monlhs later, he ig­
nored five requesls from 1he bar to provide a written response 
10 the client's complaint. [ASB 84-354 1 

• An A labama attorney received a privale reprimand May 
30, 1986, for v iolation of D isciplinary Rule 5-102. The altorney 
participated as both an attorney and wi tness in a !rial by ex­
amin ing three w itnesses, offe ring rebuttal testimony and then 
presenting closing arguments to lhe jury. The Discip l inary 
Commission found this conduct to vio late Discip li nary Rule 
5-102 and determined that a private reprimand should be ad­
min istered. [ASB 86-71] • 

YIBEO TBE!SUBES 
VIDEO OF : 

DEPOSITIONS , 
ACCIDENT 
RECONSTRUCTION , 
COPIES MADE, 
ALL FORMATS 

Telephone : (205) 265 ·2999 
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Et Cetera 
Privati zat ion laws 

A Compendium of Privatization Laws 
is now available through the Privatization 
Council, containing enacted or pending 
legislation of 23 states relating to 
privatization. The Privatization Council 
is a nonprofit organization composed of 
public- and private-sector members 
whose purpose is to inform the public, 
private Industry and government about 
the potential benefits of private imple­
mentation, ownership, operation and 
management of public services and 
projects. 

Contained are general enabling stat­
utes, as well as laws specific to sewer 
trea tment, corrections, solid waste dis­
posal and other areas and includes a 
state-by-state summary of all legislation 
and a cross-index by topical area. 

The Compendium of Privatization 
Laws is available for $60 (prepaid orders 
only) from the Privatization Council, Inc., 
30 Rockefeller Plai:a, Suite 3755, New 
York, NY 10112. Price includes postage 
and handling. 

Asbestos Claims Facility 
The Asbestos Claims Facility an­

nounces the completion of officer and 
senior staff selection, as ii moves toward 
full operation. Claims handling supervis­
ors and analysts are currently being re­
cruited to fill facility staffing re­
quirements. 

The facility is a private, nonprofit cor­
poration established to handle asbestos­
related personal injury claims on behalf 
of its 50 member companies. It provides 
claimants with a more efficient and 
equitable private alternative to the tort 
system, as well as reduces legal costs for 
plaintiffs and defendants. 

While the facility is not yet fully opera­
tional an interim claims handling system 
has ~n adopted. Cases currently are 
being handled on behalf of the facility 
by 63 law firms throughout the country, 
a dramatic decrease from the 1,000 firms 
that represented the facility's individual 
members over a year ago. Since Septem­
ber 1985, this network of liaison counsel 
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has already resolved over 1,600 cases, 
with less than 1 percent actually going 
10 trial. 

Intimidation tactics 
Eighty percenl responding 10 a survey 

of a group of criminal defense lawyers 
believe the United States Department of 
Justice is investigating and prosecuting at­
torneys representing criminal defendanis 
to Inhibit and discourage zealous repre­
sentation, as reported by 1he inaugural 
issue of Criminal Justice, a quarterly 
magazine published by the American Bar 
Association Section or Criminal Justice. 

The defense lawyers said the Justice 
Department uses grand jury subpoenas, 
IRS summonses, Information obtained by 
unidentified infom1ants, auacks on the 
lawyers• fees and motions 10 disqualify 
the lawyers or the defendanis' choice 10 
interfere with the quality of criminal 
defense. 

Of those who felt the Justice Depart­
ment was intentionally inhibiting them. 
46 percent said they had made changes 
in their criminal defense practices be­
cause of these proseculorial techniques. 
They said they were less open with cli­
ents and more guarded in advising them 
because of fear Lheir advice mighl be 
misinterpreted and turned against them. 

A limited number of review copies of 
Criminal Justice are available. Please call 
editor Frederic G. Melcher at the ABA, 
312/988-6077, or write 10 him at 750 N. 
Lake Shore Dr.. Chicago, IL 60611. 

Two new audioc assette programs 
The American Law Institute-American 

Bar Association Commiuee 011 Continu­
ing Professional Education announces 
the release of two new audiocassette pro­
grams. "Representing the Bank as lend ­
er" and "Pension law and Practice Up­
date." 

"Representing .. :·(order number M653) 
is an intensive review for the banking 
practitioners. covering topics typically 
encountered by counsel representing 
banks in lending or enforcement capac­
ities. Subjects covered include negotia­
tion, structure and documentation of 
commercial loans; granting, perfecting 
and enforcing of colla1eral rights; and the 

Bankrupccy Code and workout strategy. 
"Pension .. :'(order number M652) up­

dates experienced pension practitioners 
in two areas- the Retirement Equity Act 
of 1984 and distributions from qualified 
plans. 

Boch programs were originally telecast 
live in winter 1985, and each consists of 
three casse1tes and cosl5 $45, plus $7.20 
for postage and handling. 

Please send a check or money order 
to All-ABA, 4025 Chestnut S1ree1, Phila­
de lphia, PA 19104. For credit card orders 
telep hone (outside of Pennsylvania) 
1-800-CLE-NEWS. In Pennsylvania call 
215/243-1650. 

Consumer credit handbook 
A new edition of an expert guide for 

attorneys counseling clients in credit 
trouble has just been published, offering 
detailed commentary and supporting In­
formation on all aspects of consumer 
protection in installment sales and con­
sumer loan transactions. 

Handling Consumer Credit Cases, 
third edit ion, provides a one-s top 
resource of the history of new and re­
vised credit statutes and regulations, of­
ficial text and in-depth analyses of devel­
oping consumer credit areas, including 
truth-in-lending, consumer leasing, bank­
ruptcy, plain language li1iga1ion, elec­
tronic funds transfer act and regulation 
E, fair debt collection practices act litiga­
tion, credit cards and more. 

Appendices include articles on the 
federal regulation of computer banking 
transactions, bank technology and the 
law and credit life insurance. 

For more information, please contact: 
The Lawyers Co-operative Publishing 
Company, Microlex Building, Rochester, 
New York 14694; west of the Missouri: 
Bancroft.Whitney Company, 301 Brannan 
Street, San Francisco, California 94107. 

Special Supreme Court issue 
The ABA Journal published a special 

issue June 15 devoted to the United 
States Supreme Court. 

Among the features is an article writ· 
ten by Rex lee, former U.S. Solicitor Gen­
eral. on arguing before the court. Geof-
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trey Stone, professor of law at the Univer­
sity of Chicago Law School, wrote on the 
Burger coun, and leaders in business, the 
legal profession and politics proposed 
some surprising replacements to the Su· 
preme Court should a vacancy occur. 

Also featured in this issue are articles 
wrinen by prominent law professors and 
fonner Supreme Court clerks. 

For more information contact Laurence 
Bodine, editor and publisher, ABA Jour­
nal, 750 North Lake Shore Drive, Chica­
go, IL 60611, (312) 988-6003. 

Tulane Tax Institute 
The 36th annual Tulane Tax Institute 

will be held October 15-17, 1986, at the 
Hilton Hotel in New Orleans. 

Subjects to be covered include: 
Whal Tax Reform Does for You-or to 
You 
Recent DC!"elopments in 1he Taxalion 
of Corporations and Shareholders 
The General Utilities Doctrine-Its 
Ques1ionable Fu1ure 
Caulion: Operational Problems of S 
Corpora lions 
Planning Acquisitions That Preserve 
Loss Carryovers 
Taxes and the Client Facing Bankruptcy 
Perplexing and PrOIIOking Procedural 
Problems 
Getting the Most Time \\llue for Your 
Money 
The New 702(b) Regula1ions- Whewl 
Ongoing Problems o/ Limited Partners 
The At-Risk Rules- a Phoenix 
Recent Developments in Oil and Gas 
Taxation 
Recent ~ lopments in Estate and Gift 
Taxation 
Income Shifting Through Trusls and 
Estates 
Taxation of Qualified Plan Distribu1ions 
Recenl Developments in the Income 
Taxation of Individuals 
Tax Problems in Exchanging Insurance 
and Annuity Policies 

The registration fee is $300. Brochures 
and further information may be obtained 
from Ann Hopkins, School of law, Tulane 
University, New Orleans, Louisiana 
70118. 

The Alabama Lawyer 

Tales of the Bench (and some Bars) 
Y.D. "Bay" Lon, Jr., of Mobile, Alabama, 

is soliciting favorite humorous stories of 
each bar for incorporation in a book to 
be entitled as above. 

Please send entries to Post Office 
Drawer 2426, Mobile, Alabama 36652. 

lawyer discipline 
Do lawyers have an ethical obligation 

to report anorneys and judges who lie 
and cheatl "Yes;' says Anton Valukas, in 
a special issue of Bar Leader addressing 
differing perspectives on lawyer disci­
pline. Valukas, a prosecutor in the federal 
Greylord investigation which revealed 
wide-spread corruption in the Cook 
County, Illinois, court system, is United 
States anomey for the Northern District 
of Illinois. He asserts that one of the most 
startling re-.-elations from the investigation 
was "that it had gone on as long as it had 
with no one coming forth to complain 
or otherwise disclose what was happen­
ing." 

Other articles in this special issue 
include: 

• ''The Rat-Fink Ru le: Why Lawyers 
and the Bar Should Police the Profes­
sion;" 

• "No Easy Answers: Can an Admis­
sion Litmus Test Reduce the Need for 
Discipline?"; 

• "The Key to Self-Regulation: Report­
ing Duty, Commitment of Resources Vi­
tal;'' 

• "Unethical Conduct: How to Deter 
it Through Education;" 

• "On the Horns of a Dilemma: Spend­
ing Is Up-Bu t So Are Complaints;" 

• "Fixing the System: How Three States 
Altered Discipline Rules;" and 

• "Mixed Reviews: ABA Discipline 
Standards Get Bouquets, Brickbats:' 

Marriage and divorce 
The third edition of Tax Consequences 

of Marriage, Separation, and Divorce, by 
Lowell S. Thomas, Jr., has just been pub-

Etc. 

lished. The book covers pertinent chang­
es effected by the Deficit Reduction Act 
of 1984 and other recent changes in fed­
eral tax law. 

The work offers information and advice 
to lawyers on iax maners for persons con­
temp i at i ng marriage, divorce or 
separation. 

The new edition is a hardbound book 
priced at $60 plus $3 for postage and 
handling. To order, write to ALI-ABA, 
4025 Chestnut Street, Philadelphia, PA 
19104, or telephone (215) 243-1650. 

Good writing 
These rules for good writing were part 

of a feature enlitled "Eschew Obfuscation 
or How Not to Sound Like a Lawyer.' 

The entire article, by Robert B. Smith, 
assistant professor of law and director of 
the Legal Writing. Research and Appel­
late Advocacy Program at the University 
of Oklahoma law Center, appeared in 
the March-Apri I 1986 issue of Bar Leader. 

1. Never tolerate even a smal I error in 
grammar, punctuation, spelling or 
syntax. 

2. Edit above all for precision of expres­
sion and clarity of meaning. 

3. Use the active voice. 
4. Always prefer the simple, everyday 

word to the arcane, the archaic or the jar­
gon word. 

5. Use plain, vigorous words. 
6. Use short words, short phrases, short 

sentences, short paragraphs. 
7. Keep modifiers close to what they 

modify. 
8. Use the right word, not the almost­

right word. Remember Mark Twain's 
maxim: ' 'The right word is to the almost· 
right ,vord as lightning is to lightning 
bug:' 

9. II a word can be cut, cut it.· 

Survey results 
During 1982-84, an extensive survey, 

of a sample of 485 criminal defense at­
torneys, was conducted. Subject maner 
included personnel and practice infor­
mation, methods and procedures, moti­
,,ations for becoming criminal defense at­
torneys, anitudes and perceptions toward 
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the criminal justice system and allied 
matters. 

The principal researcher, Norman G. 
Kittel, St. Cloud State University, has 
compiled the survey results in three 
papers. Subject matter and titles are as 
follows: 

"Criminal Defense Attorneys: 
Bottom of the Legal Profession's 
Class System?" 

"Police Perjury: Criminal 
Defense Attorneys Perspective" 

"Criminal Defense Attorneys: A 
Study of Pluralism in Practice 
Styles and Conditions" 

Any attorneys interested in receiving 
copies may write to: 

Norman G. Kittel, Ph.D. 
Department of Criminal Justice 
Lawrence Hall 
St. Cloud State University 
St. Cloud, Minnesota 56301 

Etc. 
Computerizing law off ices 

"Lawyers don't have time to examine 
every new software package on the mar­
ket:' says Francis H. Musselman, a part­
ner in the New Yorlc law fim, of Milbank, 
Tweed, Hadley & McCloy and volunteer 
chaim,an of tl1e American Bar Associa­
tion's legal Technology Advisory Coun­
cil. 

LTAC's goal is to test computer software 
for various types of law offices and pub­
lish the findings. The needs of both large 
and small firms are considered, and sys­
tems meeting LTAC's testing standards are 
awarded the approval of the ABA. 

The results of LTAC's exhaustive testing 
are published in 40· 10 60-page reports. 
The Software Review profiles software 

CORPORATE COUNSEL 
Expanding Legal Department 

Of Fortune 500 
High Tech Leader! 

INTERGRAPH CORPORATION. on lntemationa l leade r In 
the design and manufacture of 1urnkey Interactive 
~er groplics systems. desires a quolfled pro fes­
sloool to se,ve os Co rporate Counsel at our Huntsvme. 
Alabama headquarters. 

systems, describing LTAC's test results in 
detail. Every function of a system is ana­
lyzed and discussed, and customer ser­
vices offered by the manufacturer are 
described. 

Software Review also includes a series 
of charts summarizing the entire report. 
This blue eight-page section lists all tech­
nical data, installation information, se­
curity. entry input, options, reports and 
bills, program "bugs;· cost and other sys­
tem features. 

To order issues of Software Review, (or 
manufacturer information on applying 
for testing or other questions, contact 
LTAC, Box JI, American Bar Association, 
750 N. Lake Shore Drive, Chicago, IL 
606 11, or call (312) 988-5642. • 

Et Cetera 

The Sony Series 35 
Model 10 

W0td Procesoor 

This highly visible position requres 2-5 years experience 
In general caporote legal molters Including taxation. 
ERISA. contract prepo rotion and ocqulsltlons . LLM. In 
Taxat ion Is preferred. Professional exper ience with 
computer lndus1ry clients and Intellectua l property 
rights is desirab le. 

INTEl1GRAPH offers exceptlona oompensotton/benefit 
progr ams and o n ac hievement-orien ted professiona l 
envi"onment. For prompt. confldent lol consideratio n. 
pleose send rest.me with solory history / requ ireme nts 
to: W.A. Dornbos , Corporate Employment 
Manager , Dept . Al, INTERGRAPH CORPORATION, 
One Madi son Industrial Parle, Huntsville , AL 
35807-4201 . An Equa l Op portun ity Employe r. 
M/F/H/V. 

Powerful , yet simp le to learn , 
easy t o use and small enough 

to fit on any desk . 

1illlllllllllll\l"T9E:~~~ 
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DICTATION £QUIPNENT COMPANY, INC. 

Biroinghao 205 323-8564 
Nontgooery 205 277- 9388 
Tuscaloosa 205 752- 8978 
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Berkowilz, Abraham-Birmingh.1m 
Admitted: 1928 
Died: December 20, 1985 

Gibson, Wallace Clilton-C ropwell 
Admi1ted: 1940 
Died: March 28. 1986 

Jordan, James Wilberl- Mobile 
Admitted: 1940 
Died: Feb1uary 5, 1986 

Thompson, Willi,,m Alexander, Jr.­
Birmingham 

Admiucd: 1952 
Died: March 28. 1986 

Wadsworlh, Davis Cooper, Jr.-Cadsden 
Admi1ted: 1955 
Died: April 21, 1986 

Wrighl, George Herberl, Jr.-Auburn 
Admined: 1955 
Died: April 21, 1986 

RUSSELL HAMPTON BOUNDS 

Russell Hampton Bounds, a promising 
young 1r1ember of 1he Mobile, Alabama 
and American Bor Associations. died 
March 18, 1986. 

He was born in Mobile August 4, 19511, 
and is survived by his father, D. Richard 
Bounds, a dis1inguished member of the 
Mobile Bar, and his mo1he<. Laura F. 
Bounds. He began h,s educa1ion a1 St. 
Paul's School In Mobile, Alabama, from 
which he gradua1ed in 1977. 

Russell's undergraduate study was al 
Sou1hcrn Melhodist University where he 
was a membe,· or 1he Kilppa Alpha O rder 

The Alabam.i Lawyer 

Memorials 
Social Fra1emi1y, on 1he Dean's lis1 and 
a member of the Student Senate. In fall 
1981 he emered Cumberland School of 
Law in Birmingham, Alabama. and re­
ceived his J.D. degree In May 1984. 
While al Cumberland, he was a member 
of Phi Delia Phi Legal Fra1ernily, program 
coordlnaior for Law Week for 1wo years, 
and Law Week commiuee chairman his 
senior year; ,1 member of lhe S1uden1 Bar 
Associa1lon; ;ind senior class represen1-
ati,-e to the cxe<:uli\'e board. 

Upon gradua1ion he began practice 
wi1h 1he firm or Cunningham, Bounds, 
Yance, Crowder & Brown in Mobile and 
earned high respect as a promising 
)'Oung lawyer. 

Russell enjoyed lire and developed 
many friends among his contemporaries, 
bo1h within rhe Mobile Bar Association 
and 1he community in general, all o( 

who111 were saddened by his un1imely ill­
ness and dea1h. 

The Mobile Bar Association assembled 
1he li(c o( Russell Hamp1on Bounds be 
recognized as one of deep dedication to 
his family and 1he law, and his unrimely 
dealh represenlS a greal loss 10 each. 

Past Alabama Staie Bar Presiden1 Jim­
my Caner died October 4, 1985. 

Jimmy, born In Samson, Alabama, had 
no other professional ambi1ion from 
childhood lhan 10 be a lilW}'er. Graduat­
ing from high school in 1he dep1hs of 1he 

Depress,on, he \\'Orked a 70-hour \\'eek 

in a grocery store and anet1ded Jones Law 
Scl1ool a1 nigh1. He was admiued 10 the 
bar in 1934. 

A few years la1cr he began an experi­
ence he once described as one or the 
ou1s1anding lnrluences in his life. He 
began clerking ror Judge Leon McCord, 
one of five Fir1h Circuit Court or Appeals 
judges, and, slmuhaneously wi1h his 
clerking posilion, look advanced legal 
s1udies at 1he Universilies or Michigan 
and Virgm,a during 1he summer court re­
cesses. This clerkship conrinued for nine 
)-ears. with a th~oear leave of absence 
for seivice as pan or 1he legal staff of the 
Supreme Commander lor the Allied Pow• 
ers in Japan. 

Upon his re1um 10 Mon1gomery in 
1947, /immy enrered private practice as 
a senior par1ner in Hill, Hill, S1ovall and 
Caner, now HIii, HIii, Caner, Franco. 
Cole and Bl~ck. 

Describing himselr as "essentially a 
trial lawyer;" he practiced law in courts 
ranging from the old Mon1gomery Police 
Court to rhe Supreme Court o( lhe United 
States. 

Realiiing h,s childhood dream meant 
(or Jimmy th.11 he busy himseff in se,vice 
ro, his chosen profession or 50 y-ears. 
Serve he did, on local, Slale and nalional 
bar association IC\'l'ls. He 5efVed as presi­
denl of 1he Alabama S1a1e Bar rrom 1962· 
63 and was appoln1ed by six govemors 
m serve in v.irlous c.11>acl1ies, including 
special circuit fudge or 1he 151h Judicial 
Circuil and special assis1an1 auorney 
general of 1he Staie or Alabama. In rec­
ognilion or his uns1ln1ing service to the 
bar, he was honored by Jones School of 
Law as one of iis mo,1 dislinguished 
alumnus by having an award bearing his 
name given 10 the g,adU<1ring senior with 
1he highest grade pomt average. 

Jimmy ,vas appoimed in 1974 to 1he 
coun or 1he judiciary by 1he board of bar 
commissioners and served un1il his 
dea1h. His hard-nosed, lrial lawyer in­
stinc1s for 1he bollom line characterized 
his tenure on rhat court, especially his 
penetrarlng ques1lons from 1he bench. 
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Richard Wilson 
& Associates 

Registered 
Professional 

Court Reporters 
132 Adam s Ave nue 

Mo ntgomery , A labama 36104 

264-6433 

,~per 
BAR 

DIRECTORY 
EDITION 

Is seeking subscribers and 
advertisers for Its 1986 Issue to 

be published In August. 

The directory contains an 
alphabetlcel and geographlc;al 
listing of all members of the 
Alabama State Bar, with their 
addresses and telephone num­
bers , comprehens ive listings 
of state and federal officials , 
state bar Information , the Code 
of Professional Responsib/1/ly 
and miscellaneous ch arts and 
fees . 

Subscriptions are available at 
an advance cost of $7.50 each . 

Advertising rates are available 
upon request . 

PLEASE WRITE 
OR CALL: 

Margaret Lacey or 
Ruth Strickland 

Alabama State Bar 
P.O . Box 4156 

Montgomery , AL 36101 
205/ 269-1515 
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In his later ~ars llmmy limited his 
practice hours so he could spend time 
with his lifemate, Eva, who was confined 
to a nursing home for ~I )1!ars before 
her death in 1983. His daily visits and 
mmistrat1ons for her seNe as eloquent 
statetTIC!'1t of his personal qualities of de­
votion and slnglemindedness of purpose. 
One of the nurses said of Jimmy, "You 
could set your watch by the time of his 
arrival each morning and aflemoon:' 

Jimmy ls survived by lour children: 
Harold, a 'Mist Point graduate and retired 
Army colonel; David, a high school 
principal In Enterprise; Jimmy, an ex­
ecutive producer (or WSMV, T¥4 in 
Nashville, Tennessee; and Kathy, a Mont­
gomery homemaker. 

Vernon z. Crawford, Sr., died January 
12, 1986; he was a member of the Mo­
bile Bar Association and the Alabama 
State Bar. 

He w.JS born December 19, 1919, In 
Mobile, Alabama, ,ind ser-<ed in the 
United States Merchant Marine during 
\o\'orld War II. Crawford later attended 
Alabama State Teachers College, gradu­
ating in 1951. He obtained his law degree 
in 1955 from Brooklyn Law School in 
Brooklyn, New York, and was admitted 
to the Supreme Court of Alabama in May 
'1956, the U.S. District Court for the 
Southern District or Alabama in October 
1956 and the U.S. Court of Appeals for 
the Filth Circuit In June 19&1. He was 
subsequently admlued 10 practice before 
the United States Supreme Court. 

Crawford was actively associated with 
a number o( landmark C35e$ relating to 
the conslitutionality of various statutes 
and was successful in pursuing major 
mauers in the field or civi l rights. 

In 1965, he represented a group of Mo­
bile clil zens who ultimately organized 
Gulf Federal Savings & Loan Association; 
he served ns a director o( that association 
unt il his death. 

Crawford was married to lean G. Craw· 
lord and they had four sons: Vernon Z. 
Crawford, Jt; Janett C. Crawford; John W. 
Crawford; and Victor T. Crawford. 

The commitment of ~rnon Z. Craw­
ford 10 his community, his church and 
the legal profession was in every respect 
outstanding. • 

Notice Re: New Rule 11, F.R.Civ.P. 

Rule 11, Federal Rules of Civi l Procedure, as amended effective August 
1, 1963, ls entitled "Signing of Pleadings, Motions and Other Papers; Sanc­
tions." Alabama lawyers slowly are becoming aware of the possibility of sanc­
tions being imposed under Rule 11, but apparently many are totally unaware 
of the following language in Rule 11: 

"Every pleading. motion, and other paper of i party represented by an attorney 
shall be siw,ed by at least one attorney of record ,n his indiv,dval name, whose 
address sh.111 be stated."' (emphasis supplied) 

The rule calls for papers not properly signed to be stricken. Members of the 
bar are asked 10 understand that the signature of a /aw firm Is not the signawre 
or a lawyer Ir, his indivi dual capacity. 
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Classified Notices ~'-wmbm..Noo..p , ,_,.111111t+ ba .. 1>S1k" l~ol(S(lt..:ka,-
lftl. 130 CleJ di ..... wo,d ~ ...... too, #Id,.,,...... llllldtOA IO 
n.--~&.-..,..c- ............... ~dt~L«N,O .. 
.U.5' ) 1 $ MC.I. N,._ JM0J 

EXPERT TESTIMONY 

AOOICTIONOI.OGIST: Is your client 
"weaked-wllled;' suffering from a "bad 
habit'' or "psychiatric illness;• or is he 
chemically dependent, Impaired from a 
chronic, fatal medical disease? Physi­
cian, one of 179, certified In medicine's 
newest specialty-addictionology. Expen: 
te5limony and case analysis for plaintiff/ 
defense. Alcohol, drug, nico1ine, is.sues 
In criminal law, DUI, malpraaice, 
wrongful death, peoonal injury, ,\Ofker's 
compensation, family law and prodUCI 
liability. Peter M. Macaluso, MD, PA, 
1885 Professional Paric Circle, #10, 
Tallahassee, Florida 32308, (904) 878-
0304 

FOR SALE 

FOR SALE: Am Jur 2d; Am Jur. Proof of 
Facts, 2d. Contact Lisa, (205) 365-2286 
at Howell, Sarto & Howell, 147 East 
Main Slreet, Prattville, Alabama 36067. 

FOR SALE: Federal ReporterSecond Se­
ries. \tllume 1 through 354. Those in­
terested contact Tamara at QOS) 
432-0701. 

FOR SALE: Collier Bankruptcy Manual 
-$ 150; Collier Bankruptcy Practice 
Guide-$350; Collier on Bankruptcy, 
15th Ed.- $400; Criminal Defense Tech­
niques-$350; Prosecution & Defense 
of Criminal Conspiracy Cases- $50; 
Defense of Narcotics Cases-$100; De­
fense of Drunk Driving Cases-$160; 
Trauma-S250; Attorney's Textbook or 
Medlcine-$600; Larson's 'Abrkmen's 
Compensation- S90; Southeast Trans­
action Guide-$500; (negotiable) 
Federal Praaice & Procedure-Wrigh~ 
Miller, Cooper; ~l's Federal Forms; 
Federal Procedural Forms; Am Jur 
Pleading & Practice Forms; ALR, lst-
4th; and Am Jur Proof of Facts, 1st & 
2nd. Contact Claire Black or Walter 
Crownover at (205) 349-1727, or write 
Crownover & Black, P.O. Box 2507, Tus­
caloosa, Alabama 35403. 

The Alabama Lawyer 

POSITIONS OFFERED 

POSITION AVAILABLE in small law 
firm for lawyer with rwo-live years' ex­
perience and ln1erest in business litiga­
tion, corporate law and corporate bank­
ruptcy. Experience in tax law helpful, 
but not a prerequlsl1e. All Inquiries con­
fldeniial. Send resume to: Hiring Part­
ner, P.O. Drawer 1865, Birmingham, Al· 
abama 35201·1865. 

SECURITIES LAWYER: Major New Or­
leans law firm with sophisticated and 
expanding securities practice is seeking 
two associates with three-foe years' ex­
perience In securities law. Candidates 
must possess outstanding academic 
credentials. Competitl..e compensation 
package. Recruilment Coordinator, P.O. 
Box 60643, Nl>w Orleans, Louisiana 
70160·0643 

SERVICES 

EXAMINATION OF QUESTIONED 
Documents: Handwriting, typewriting 
and related e..aminations. Internation­
ally court-qualified expert witness. Oip­
lomate, American Board of Forensic 
Documen1 Examiners. Member: Amer­
ican Society or Questioned Document 
Examiners, the International Associa­
tion for ldentincation, the British Foren­
sic Science Society and the National 
Association of Criminal Defense law­
yers. Retired Chief Document Examiner, 
USA Cl Laboratories. Hans Mayer Ci· 
dion, 218 Merrymont Drive, Augusta, 
Georgia 30907, (404) 860-4267 

BARRISTERS' RESEARCH GROUP: 
Legal resean:h and writing services per­
lomied by a group of licensed Alabama 
attorneys. A unique. timely and inex­
pensi,-e way to solve your research 
needs. Requesting anorney controls 
deadlines and total time expended on 
each request. Rate $30 per hour. Con­
tact Barristers' Re5earch Group, P.O. 
Box 6961, Birmingham, Alabama 
35210. (205) 595-5426 No represenra-

lion is made about the quality of !he 
legal services 10 be performed or !he 
expertise of the lawyer performing such 
services. All services will be performed 
at the request of and become the sole 
and exclusive work product of the re­
questing auorney. 

NOW AVAILABLE in Alabama- the na­
tion's large5t, most comprehensive legal 
information service. United LawSearch 
accesses ~tlaw. Lexis and hundreds 
of other cfat~bases on a daily basis. 
United LawSearch is affordable, fas1-
and you don't need a compu ter. Call 
1-600-221-1580 toll-free for infor· 
mat ion. 

Don't let your 
Alabama Lawyers 
get worn, torn or 

thrown away. 

Order a binder 
(or two!) 

at $6.50 each 
from: 

The 
Alabama Lawyer 

P.O. Box 4156 
Montgomery, AL 

36101 
or call 

(205) 269-1515 
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SERVICES 

LITIGAT ION SUPPO RT/Evidence 
Development: Conduct in terviews, ob­
tain affidavits and collect evidence. 
Thirty years' experience as a Federal in­
vestigator and supervisor including spe­
cial agent, USAF Office of Special In­
vestigations; special investigator, vet­
erans Administration Headquarters; and 
chief of investigations and security, Chi­
cago area office, Federal Aviation Ad· 
min istration. Member M ississippi State 
Bar, American Bar Association, Federal 
Bar Association, Association of Federal 
Investigators and American Arbi tration 
Association. Charles A. Haycraft, 2107 
5th Avenue North, Suite 501, Birming­
ham, Alabama 35203, (205) 322-0501 

LEGAL RESEARCH HELP: Attorney 
with seven years' experience in legal re­
search/writing. Access to University of 

Alab,,ma and Cumberland libraries, 
1/l'estlaw available. Prompt deadline ser­
vice. $35/hour. Sarah Kathryn Farnell, 
112 Moore Building, Montgomer y, Al ­
abama 36101, phone 277-7937. No rep­
resenrauon is made about the quality 
of the legal services to be performed or 
the expert.ise of the lawyer performing 
such services. 

LAMAR MILLER, Examiner of Ques­
tioned Documents: Qual ified in most 
Alabama courts. American Society of 
Questioned Document Examiners, 
American Acade my of Forensic 
Sciences, certified by American Board 
of Forensic Document Examiners. 
Handwrit ing, forgery, typewriting , 

alteration of medical and other records. 
Miscellaneous document authentica­
tion problems. P.O. Box 55 405, 
Birmingha m, Alabama, 35255, (205) 
979-1472 

BEA BUDDY 
With t!'e 7urn:d or ne".' attorneys ir;r easingt~nd the ~ 
num . r o_ JO ectreasmg

1
,hm_ore an mdore a tohrnbeeys {tr ~ :-,.. 

are going into prac ,ce on e1r own an miss e ne- "t-'~ t · / 
fit or the counseling or more experienced practit ioners~. ,~ Vt_;. 
The Alabama State Bar Committee on Local Bar i _ ~ '( ~ 
Activities and Services is sponsoring a "B uddy Pro- / ~ ~ ~ l~I 
gram" to provide newer bar members a fellow- 1 

' J 
need to ask a question, or simply want directions to -; Ji 
the cour1house. - · · · IM J 
II yau are a lawyer who has recently begun a practice / m l ) ,f 
and would like 10 meel a lawyer in your area to call on , r. 1t 
occasionally for a hand, or if you are the more expe- .,.._'lf'{!fr',1 

rienced practitioner with valuable information and advice 
you're willing lo share, please complete and return the form below. Your partic­
ipation in this program will certainly benefit the bar as a whole. ----- ·- ·-- ·-- ---- ·-------- ---------- -

Local Bar Activities and Services 
Buddy Program Application 

Firm Nam e (if appli cable) ------- ------- ---­

Addre ss ------------- ------ ---

Cit y _______ State ___ _____ Zip ------

Tel ephone ____ _________ ________ _ _ 
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0 New Lawyer 0 E><perienced Lawye r 

Please return to: Alabama State Bar, P.O. Box 4156, Montgomery, 
A labama 36101. 

WANTED TO BUY 

WANTED: Volumes 280 through 288; 
299 through 330 of the Southern Re­
poner 2nd Series; also, volumes 396 
through 474 of the Alabama Repor1er. 
Please call Bob Rieder at (205) 
695-6633. 

BAR 
DIRECTORY 

EDITION 

is seeking subscribers and 
advertisers for its 1986 issue to 

be published in August . 

The directory contains an 
alphabetical and geographical 
li sting of all members of the 
Alabama State Bar , with their 
addresses and teleph one num­
bers , compreh ensiv e listings 
of state and federal officials , 
state bar lnfonnatlon , the Code 
of Professional Responslbl/lt y 
and miscellaneous charts and 
fees . 

Subscriptions are available at 
an advance cost of S7.50 each. 

Advertising rates are available 
upon request. 

PLEASE WRITE 
OR CALL: 

Margaret Lacey or 
Ruth Strickland 

Alabama State Bar 
P.O. Box 4156 

Montgomery , AL 36101 
205/ 269-1515 
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UNDERSTANDING 
THE 
LEGAL MIND 

It is a special mind , one that: 
• Must be precise 
• Must be able to adapt to each new case 
• Must be ready for change 

We understand the legal mind. We are pre cise , we are 
adaptab le and geared for those last-minute changes . 
We've gotten this way in 75 years of working with 
attorneys. You'll like working with us. 

BIRMINGHAM PRINTING A.ND P UBLISHING 
130 S0un1 19TH STREET 

205/251-5113 

F'inanclol ond Legol Printing Professiono/s 



it for the results 
we receive:' 

Call or write today for more information WES'T"r Al A T® 
or to arrange for a free WFSfUWv 1 1 Lf"\.V V 
demonstration in your office. t-800-328-0109 

(MN, AK 612/228-2450j 
P.O. Box 64526 
St. Paul. MN 55164-0526 
$ t986-Pubishi!1gCo. 9340-8/6-$6 


