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First Alabama's Simplified En1ployee 
Pension (SEP) is silnply a better way for 
you to provide retirement benefits and 
shelter income at the same time­
whether you are self-employed or your 
business is a sole proprietorship. a part· 
nershlp. or a co.rporation. our SEP plan 
combines the tax advantages of a Keogh 
with the simplicity of an IRA. 

a big tax advantage. All SEP contrtbu­
tions to your own account and to your 
employees are fully deductible with tax 
deferred camings. 

No IRS Reporting. 
Our SEP plan requires no IRS reports. mln­
imun1 documentation, and it's easy to ad­
n1inlste1: You have until April 15 to set up 
a SEP plan. Bul don't wait that long. Our 

Employers and 
employees benefit. 
Our SEP plan allows you to 
build a generous retirement 
fund for yourself and your 
employees. You can con­
tribute up to 15% of each 
employee's earnings with 

SEP plan can start making your 
~ plans simpler and 
~ 'Yes /'rn . better nght now. 

a maximum of $30.000 
for ead1 employee 
through a SEP plan. 
In addition. you and 
your en1ptoyees can 
contrlbute an addi­
tional $2.000 earn 
toan IRA 

Business tax 
advantage. 

reuferne interest 
""''11,, -- nt Plan ed in a F,·,. 

' '· 11111·- • St }lJ, 
,.,",.r --~ abama Sep 

l'h11,,,, ~. 

t'//1 ._, 
' .... ,ii/(' 

.l'011r IOQJ · Mobile! Al inato, 
~Pft.•&.•nt., )6611 

tJV(' ilr (la 
Our SEP plan gives you mo 
than rctireinent benefits. It gives 
a self-einployed person or your busln~ss 
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President's Page 

T 
he opening rm1yer of the April 15 
<,peclal meeting of the bo.ird of b,1r 
romml ,sion~rS beg.in a\ follow!>: 

"The I orci saVt:! us from ()VII prince~, 
priest~ dt1d pdrll.imer1ti> .•. :' 

The Al«1b..imn State Ba, rarely, If ever, 
lukc!t o position concerning pending, 
controvor!>IJI legislation. This I& t1~ It 
~hould be; lilwyer; can be found ;idvo­
catlng all sides of all public l~,;ue~. In the 
ca,e of "tort reform:' hOWL"A:!r; the pro­
posed lcglslallon was so far-reaching and 
ba~,, In the .iclminlstratlon of justice 1h;:n 
the bo.Hd of bar commissioner~ bcllrvcd 
It \hould tJkc J position anci rommunl­
catc th.ii po'iilion to the Al;ibnm;i Stille' 
Legislature. 

any, 10 remedy the wrong prior to 
suh .111d the oppQrtuniry the plaln­
tlf( gave the defendant to correct 
the problem, ond thr net worth of 
the dcfendnnt .idn,lsslblc In a po~t­
trl;:il he:irlng before the court; the 
har was opposed to CilpS or formu· 
las for punltlw damagci.; 

6. The b;ir WJS In f,wor of giving the 
trial or appcllarc courts authority to 
ldx fee~. cosb ,md penalties for 
frivolous claims, defenses or 
appeals; 

By r1 vote of 33-0, with n<> ;1bstl•ntlon~, 
the bo,1rd ;idoptcd a general position rt•· 
flilrdlnH the various 1ml reform bllls 

SCRUGGS 

7. The bar w.1~ In fovor of ;ibollshlng 
the autom.itic 10 percent affirm­
ancP fe1.>, provided thC! .1ppcllatc 
courts had the authority to Impose 
fees, cost~ ,ind i,1.m.iltlcs for frivo­
lous .tppcHls; 

pcmdlnK In 1hc Al.ibanid I louse of Rcprc!>cntatives as of 
the date of the !>pedal meeting. The po,111011 of the bar 
011 the prlnclpal 1!.sucs of tort reform may be ~ummari1ed 
,h follow~: 

192 

I. The bar supported the ,1bolltion of the S('intilla rule 
In fovor of the rule of ~ub\t,intlal L"Vldenco a~ defined 
by the Eleventh Circuit; 

2. I hP bar ~upportecl lhl! forum 110 11 corlV<.•nlc:ns bi ll for 
c.iusc.'S o( action arising In the stare or Alabama; 

3. The b:ir !>Upported the /orun, 11011 co11ve11iens rule 
(or cases arlslrig outside the state of Al.:ibamo: 

4. The bar supported abollshlnf! ihe colloteriJI ~ource 
rule to allow the admlsslblllty of thlrd,party payments 
to the pl.iinliff by contra('t for ho\plral ,1nd medical 
expenses, provided the co<,I of obtaining thl! benefit!> 
.tl~o Wils admissible; the b<1r oppo~'CI the dtunlsslbiJi. 
ty of <1ny governmental p,1ymurm .ind futthcr op­
po~ed the admls!>ibillty o( .iny tJx consequences; 

5. The b.tr supported raising the stond11rd for punitive 
dJmoge~ 10 clear and c-onvinclhg proof, providing 
ii neuiml rPvlew by the trl,11 and ,lfJpPIIJte courts 
111,1kin~ ~uch facts .:i~ the uffor ts of tlw defendant, lf 

u. The bar wa~ opposed to the P"Y­
me111 of any form~ or dam.igc., to the state and (ur­
ther wil, opposed to any scltllng of a contingency 
foe .irrangcmcnt by law; 

9. Thl' bM w.is opposed to the structured settlement 
blll for future dam.iges on both philcxophlcal and 
tcchmcol grolind~; 

10. fln,1lly. the bar was opposed to the mt'tllc.il m.1lpr-ac· 
lice net because of It~ caps, formulctS, required stan· 
di!rd p;iyment~ uf future t.Jani,1ges, witness rule and 
m;1ny lechnlcal defldendos . 

The Alab,1mo State Bar make~ no c,1111p,llgn contrlbU· 
tlon~ ,ind neither endorses nor OPiXhO!> candld.:itcs fot po• 
litici.11 offlct!. II is apolitical in the truc~t ~cmc and the bar's 
only commodity In the leglsl,1tive µrocc~s o( tort reform 
ha, been It\ «1rgurncn1 111 favor of reason, b.il,tnce and sim­
ple Intellectual honesty. When one con~lder, that the Ala• 
bam,1 St.ite Bar has no real politic,11 p<>wt?r. lt!t .ipp.irent 
impact on tort reform has been 5lgnlflc,1nt. As this .irtide 
jq being written, some sub,tilnliill c:ht1n8Cl> and modifica­
tions hove twcn mad<' In tht> ~un..i1u I nc.orporatl ng some, 
bul rc rtninly not even a m,;1lorlly1 of tho longunge 

(co11t/11ut'd on p;i,:ie 194) 
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Executive Director's 
Voting Responsibility- Does Your Vote Count? 

E ilC'h time there Is an olcc1ion, I ,1111 
,lnlill<'O at the pre-clcct1on guc~s­
in14 ,:1hout 1hc turnoul and the nlclny 

factori. th.it will influence the exercise or 
this gr<",11 frPedom. It Is unique in this 
grcJt tounlry c,f our~ 1h1111umou1 C'iln be 
Jn ls~uc, consltlr.!ring the ea~e nnd 
f1eedom to vote•, not 10 menlion 1hc foel­
ln~~ we po%ei,s1 ohhor pro or con, ,:1bou1 
our eleclcd loodcrshlp and public i~sut!S. 

I he nh?ction underway in the bWll! b.i, 
b no le~\ r<'flc,llvc of 1he auilude In 
other t!ICt lions. Less than two weeks be 
fore lhe balloh me 10 be counted, hav­
ing been in the m,111 two weeks, fewer 
than 50 pctec•nt of tho~e eligible to vote 
h,we donr so. Unlike mas_r elections, the 
ballot~ were sent directly to the voter~. 
who needed only to mark a ballot, pl,ltt' 
II in ,1 st>c.:ure envelope, then put both In 
c1 cc1tlflcatlon/re1urn envelope and rc1u,n 
~ .. mw to tho Eleclloni; Commlltee. 

Fi(1y-(our clt1cwcl commissioners will 
serve on 1hc bo,licl or commissioners a\ 
of July 1. 1987, plub three ex officio 
members. Twc,,ty-ninc of tho,c.i f)l,1ce, 
c1re on 1hc current ballot. Wi th tht! m,1-
jQrily of th<' hoard up (or elec:hcm. mow 
than so percent of the membership 
~hould ca,t n bnllot. II i~ the commission 
which sc1r, 1hc cour,e or cJction the bt1r 
will follow. You h.ivc a st11ke In thi~ ano 
~hould mnkc your views known. 

I wlll h,wc completed 18 yuars of ~cr­
vke a<; ym1r oxecutlvc <.Jlrcc:tor wht.?n you 
read this (I hon<'). I have watched with 
prldt! .i~ our vnrlous boards dealt with ln­
crcJslnHIY comple~ proression.il Issues 
under tht.? rnnccmed IC'adership o( a long 
line of 01Jbl,1ndinK pre<;ldents. I h,wc 
never been proudtr of a board's <1ct1on 
than that t.ikcn In formulallng, and lalt>r 
PrP,ldP11! Sc, llgg~' Mticulat1ng, lhe bar'~ 
posillon In the 1011 reform dcbau.is. I h<' 
b.ir h,HJ n r<'~ronsiblllty to act In 1hh 
lcglslntlvo uffor1 to rhar,gP an entire body 

of l.iw, and 11 wa$ obvious thr bar made 
,1 dlfferente. The phi o~ophic:al I\\Ues 
have no1 lx.'<!n re!.Olved 10 everyone'~ ,;.-it­
I sf.let Ion, but .i higher th,1n othcrwiw 
quality of lcgisldlion will be c.maned. 
Your hoard met three 1l111c!» within 30 
ciay~ 10 cir11I wi1h 1his issue. Numerous 
,mailer subgroups met 1n the lntcdm. 

1 he t~xranded board wi II bo even 
more reflf't:live of 1he tolal bM, Jnd yol1 
hove J role to play-y<J11 begin by contin• 
lllns to Insure strong lct1dPr~hlr,. The 
flcld of candidates ls ~Jperb: thPy have 
o(fored lhclr ~ervicl!!.-you ~hould l'xer­
cbc your r<'Sponsibility to choose 1ho~e 
you think would best rcp,cc,cnt tht? 
profcs~1on. 

1 he new balloting process h,b <1fford­
c<.l lhc nr,I truly secret bollot; voters no 
longc1 cMlfy on the ballo1 ilwlf 1hrir 
clfglbl llty to c:a1o1 a vote In the ele,lion. 
Now lhC' ballot b st?.il(!(;I ,111d certlflc:,1tlon 
Is made on an outside cnvelopu. A~ 
1hew ore received, the vo1or\ ndllll' is 
~trlcken from 1he pollhtg 11,1 The tmvt'­
lores c1re opened, and the scaled ballo1 
11nvelnpe\ are r:leposited in the Jppro­
pri<1tt• circuit ballot box for c.:inva!lslng 
by the Llectlon Committee alter the polls 
close. 

CerilflcJtlon of 1hc r(!turn 1mwlopes 
h,1~ bee,, J le% rhc:1n perfect excrcl~e In 
,11trntion lo dotall; over 30 pormn~ rc­
turn(ld ballots with no certlifcotlon. I ht• 
blggP~I problem has be 'n a rc11 lure to ln­
dic;ito the circuit In whirh 1ho vo1c Is ln­
lcndc..'<.l to be cast. There Wil5 no election 
In the ChNenth Judicial Circuit, but nlilny 
people dt'Clared their eligibillly there, 
pov,lbly c.onfu~mg it with the Fleven1h 
U.S. Circuit Coun. or Appeal~. 01ht·r~. I 
,1,n \tire, \Calcd lhe bdllor (which hilcJ the 
,tc11e drcuil number 011 it) cl!1d did not 
rl'momber ln which chcult they vo1t•d. 
S1III 01her~ "certified" by U.S. rn,111 with 
return receipts. 

Report 

HAMNER 

This first yea,, we ,eturncd defective 
certiricalfons when possible. Somo frilled 
to print or tyr,e 1hclr nomos, signing their 
names instead 11nd the signJturcs were 
Illegible. The execu1lvc directors In Bir· 
rnlngham (Beth Carmlch,1cl), Mobile 
(BJrbara Rhodes) and Montgome>ry (Dot 
WIison) wun.! mo~t helpful In getting 
ballots bac.l< In tlw hand\ o( 1heir 
members to obtain proper certlnca1lon~. 
It, the smaller clrculls, b,11101~ wl.!re 
returned directly 10 1hc niembct), If 
ldcmtifiable. 

A c:ommcm:l;il m;illlni; service w.is 
LM!d In ballot prep11rntlo1, In 1hc larger 
circuits. I am aWMO 1hn1 a fr.w errors oc­
curred with m1)l>lng b.illoh ,rnd return 
rnvolopc!i, but new m.ilcrlal, were sent 
i( we were notlnt'tl . 

As we celebrate the bic.cntcnmal of 
our Constitution, let us re,olw 10 bt? bt!1-
IN voter; in all election~. They all ;ue ln1-
portan1 a~ 1hey wt (ulure dlrcctlons tha1, 
It I~ hoped, will bC'llN tht' lot of oil socle­
fy. • 

- Re8inald T. Hamner 
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lfyouare 
a professional 

corporation, don't 
treat your finances 

like an ail1.ateur. 
Le l 1-Iowar d Weil belp you mak e 
the most of your coipora le assets . 

It 's Ll1c clussic d Ucrnmo: how to cond 11rt your professlonol 
lmslnrss, 1111(1 sll ll rlnrl llmi" to dovole lo the /)11.~i,m~.~ c11d ol' 
Lhc husi11e!.l,. 'l'hc sululio 11 for 1111111y prolb, s lo11ol 1•0,·poro 
Lloll~ is 1.0 gel help l'l'on1 olhcr 1worcsslonuls. 111.e I lowiml 
Well. l l<'ro urn j111,1 11 rrw nl' Ilic 111·c11s we rn 11 help you 
ndrl l'CSS: 

• Dcte1•111ine you,· n1111nclAI slrfllt·~y 11nrlrr lhe n(•w tu x 
lnw s 

• Develop uml 1nu 11u1,1c en,p loyct1 IJC'nrn 1 plffns, pnn­
slon u11d 1·c1lrc n1r 11t r1111rls 

• Su~ges 1 11 worki11~ cuplla l prugru111 lu set the ll11)SI 
from YtHII' CilSh f1ow 

• Provide Jrny employee irnrnrnn,w 
Working In coordl11illlo11 wllh you,· 1:1tlo r111•,• 1111d yc1111· 

nccow 1ta11l, 1 loward Well con also help insure d1P 1'11t11rc ol' 
11ow·r.orpn 1·111io11 wil h l~SOP pl11ns, bu)Vscll ngrec111c11ts und 
0

prol!rnmli for .succc~.sful ownership Lumover. 
C;1ll ll ow(1rcl Wcll 1odt1y, or sr nci in thr ro11po11, l'or co111-

pl1\lr! informution 011 l'lnu11l'lul munagt:mcnl services uvnil ­
ablc ul I Jowu rd Well , Like you lc ll yo111• r llenLs, 11.'s hcsl lo 
get 11 111·ofess lo11ni. 

Be the Rnu1r tes1 invci;lo r you know. 

Ca ll Collec l: (5 04 1) 582-2751 

Alabama ol11ccs: 
11irmlngham, Decatur, I luntsville, Mobile - How~ I 

-------------------------------------~-----, I I 11111 11 1mJ f'c•ssln111111•tlf'ptH'lllhm 1111ll wnn l mnrt1 lnfnrrn11111n n11 1 I llw folluwl1114: 1 

I IJ 011r,1·11II nnnn1·lnl lllnnnlng B Wurkh1g c1111llnl fH'llg1·11m I 
I CJ E111pll,yec bc·rwn1~ Koy crnp loyc1• l11~urn11t'l' l 
I 1.J 1'1·11~1011 r"tlrl'l1lc111 l'und~ D 0 1hor l 
l Nnmc -- I 
I I 
I A1hll'l'llli - I 

j ' I I l !)lly Stnlr i1,,__ I 
I tJ11~l111·s~ Phn111• _ 111111w llh1,11,• _ I 
I I 

\. I I _/ _ _ ,....r I My 1w,•sr111 brokot• Is , ,_ __ 

'
: llow·ortl, \\ 'rll , Lt1huu,ltu1•\ f.f'll•tlrh •ha lu corpor nh:•11 
I 000 R111•rKY C:o•r,(rr • 1100 Po)fl~ni Sll'llttl 
' Nt•W (lrl,•11111, I.A ,u,n~ . 11!Z·2~00 ,· I Coll Collecu (501) !18i-~751 

1 

;_ _ ~:~:~:~::':f~ ~l=~~-:·::":·~~·:tJ::_&!':. -------------___ J 

194 

President's Page 
(continued from page 192) 

SlJggested by 1he board of commls­
~ioners. 

The single, most Impressive argument 
10 the legislature was our obility to lell 
the Senate Judiciary Committee thal ihe 
bar's position had been approwd by a 
ummimous vote, 33-0. 

The ultimr1te form of tort reform pre­
St,?ntly is unknow11, but whatever reason 
d11d Sl!n&e is In the package thnt becomes 
law will have been inlluenced lo some 
degree by 1he 33 memhPrs of the bo;1rd 
of bar commissioners who hr1d the wii.­
don1 Rnd courn1;1e to take a position 1101 
necessarily identical wi th lhttlr private or 
profes~lonal views, but one entl roly con· 
slstent with foirnl!SS and tho Jdminlstni• 
tlon of true Justice. Special npprecialion 
also Is due Champ Lyons who translated 
the posi1ion of lhe commissioner,; to pro­
posed amendments to the various bill s. 
Although CharnD had nothing to do wllh 
the (ormulation o( 1he bar'~ position and 
he ac.ied a~ a scriwner only, he did make 
his <!xtanslve t.ilonLS av.11 li:1ble to the bar 
Oil short notice and without compensa• 
tl0i1. The Al.1bnma Stote Bar is Indebted 
to him for his tireless, generous ~ervicc1. 

The b11r's response 10 tort reform 
should nol be viewed as a p<!rmancnt On• 
lry into 1he politi cal maim. It I~ a rare 
want t:!ntorecl into with great caution and 
unanimous approvdli only ui,der the 
mos1 unusual o( circunistnnces shmild 
the Alabamt'.I Slate Bar take ~uch a posi­
tio11 In the future. • 

Get in your orders 
now for extra 
copies of the 

1987 Alabama Bar 
Directory, 

at $15.00 each 
(includes postage), 
to be published 

in August. 
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ALABAMA ST ATE BAR 
1987 ANNUAL MEETING 

July 16-18 

IIILE 
As good as you remember! 

Speaker : 
Stephen Saclis former attorney general, Maryland 

and 

Among the Programs : 
The Practical Impact of Tort Reform 
What Every Practitioner Should Know About -ax Reform 
Recent Decisions of the Alabama Supreme Court 
Insurance Practice Developments 

and 

Socials : 
Bloody Mary Party For members and spouses/guests. Riverview's Plantation Ballroom Foyer 

Membership Receptions- Thursday's sponsoreo by Cabaniss, Johnston, Gardner, Dumas & O' Neal 
al Rousso's; Friday's sponsored by Mobile Women Lawyers' Association, at The Lever! Office, 
Mobile Bar Association headquarters, and by Insurance Specialists, Inc., al me Riverview Plaza 

Dessert Party- Chocolate smorgasbord, sundae bar, cordials and entertainment by ''Three on 
a String" 

Champagne Breakfast Sponsored by Kirke-Van Orsdel Insurance Services, Inc., Riverview's 
Alabama Ballroom 

Spouses' Brunch-" Charlotte & the Yankee Captain," Mobile Country Club, entertainment, brunch 
and transportation 

... and much, much more! 

The Alabam.t I clW YC'f 195 



About Members, Among Firms 
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ABOUT MEMBERS 
Melissa A. Posey announces the 

opening of her office il l 622 AzAler1 
!<(>ad, Mobile, Alabilma 36609. Phonic! 
t20S) GCiCi-6155. 

• 
Paul M. Harden announces the 

opening of his nt'w offio• ,it Court 
S(JliilrP., S1Jile 102, Evergreen, Ala­
ln in1a 364 01. Phone (205 ) 578-'1746. 

• 
Thomas l. Johnston announces the 

openinf! of his offices at Old Bank 
Building, Main Street, Rockford, 
Alabama. f'hone (205) 377-4720. 

• 
Craig S. Pittman onnounces the 

opening o( his office al 161 Contl 
S1ree1, Mobile, Alabama 36602, P.O. 
Box 1321, Mobile, Alnbam,1 36601. 
Phone (205) 432-0532. 

• 
Tommie Wilson, formerly of the 

Aliibarna Attorney Generul's Office, 
,,nnounces 1he opening o ( her o(flces 
ill 2305 Cog~well Avenue, Pell City, 
Alab ama 3Sl 25. !"hone (205) 138· 
4422. 

• 
D.L. Mar ijn announces the 

rC-!locntion of his office from 215 South 
Main Street lo 210 S0t1th Mr1ln Streflt1 

Mo11lton, Alnbamr1. His new office is 
,1c:rtls~ the street from his former loca-
1ion, ;rncl lhl! mailing adclrl!SS, P.O. lfox 
456, Moulton, Alab.uno:1 35650 ,:1nd 
1clcphonc number, (205) 974-9200, 
hove no1 changed. 

• Michael A. Ander~on announces 
his admbs1on to the IG:nncsstle State 
Bar and hh assocl.ition wit h tho /irm 
o( GearhiS<!r, Peters & Horton, 801 
Chestnut Street, Chatlnnooga, Tennes­
see 37402. Phone (615) 756-5171. He 
previously was tt member of the luw 
Orm of Skinner & Ander~on, Birming· 
ha111, Alabama. 

• 

Stella Miles Anderson announce~ 
her c1dmission to thc:i Ter'\nessee Stale 
Bar a,1d ht:ir poslliQn as sta/f attorney 
wllh Blue Cross Blue Shield ofTennes• 
seu, 801 Pinc Sueo~ Ch.itwnooga, Ten­
nessee 37402. Phone (615) 755-5837 . 

• 
The law office of Thomas H. 

Jack~on ha~ moved to 1810 Third Avc-
1,ue, North, Bess<.lnior. Alobon),l, 
Phone (205) 428-7318 . 

• Richard J. Stockham, 1111 d 11-

11ounc;es a c;hangc of address fron1 19 
Glen Iris Park, Blrmlngho:1m AL 35205, 
to 903 Chy F@dural Building, Birming­
ham 3520 3, Phone (205) 32 2·0084 . 

• Frederick B. llen~on announce~ rhe 
opening of his office for 1he practlt o 
of law1 al the Dr. j.G. Al~lOn Profes­
sional Bu tiding, Hlghw.iy 280 East at 
I lighway 55 Junction, P.O. Box 631 

Westover, Al;ibnniiJ 35185. Phone 
(205) 678,8273. 

• 
Joseph D. Whitehead, P.A. an-

nouncl!~ the rcloca1ion of It!. offices to 
238 Nmth Oalevlllc Avenue, Dale­
vi llc, Alabama 36322. Phone (205) 
598-3486. 

AMONG FIRMS 
The members of tho nm, of Mill er, 

Hamilton, Snider & Odom o( Mobile 
and Washington, D.C., announce the 
opening of M ofrice in Montgomery, 
Alnbamo, and thot Michael D. Waters 
will be lhe resident partner. Office~ 
;ire loc:a1erl at Svi1e 802, One Com­
n,erce Street, Montgomery, Alabama 
36104. Phone (205) 1334-SSSO. 

• 
Jones, 03y, Reavis & Pogue 

announces 1hot O,w id R. Baker hns 
become a member of the firm, and 
that the Nl!w York offlc:e b now 
loc.11cd at 599 Lexington AVQnuc 
10022. Phone (212) 326-3939. 

• 
The law firm of Locke, Purnell, 

Boren, Laney & Neely c1nnounce~ that 
Gary R. Powell IH I$ become am ,d· 
Jlecl with the rirm. Powell served as 
lriw cle rk to the Honmable A. Joe 
Fish, United State~ District Judge, 
Northern District of Toxas di Dallas. 
Fl rm offlc<h are located al 3600 Re· 
pubilcB.ink Tower, Dallas, Texas 
75201-3989. Phone (214) 754-7470 . 

• 
Balch & Bingham of Birmingham 

ilnd Montgomery, Alabama, an­
nmin ce~ 1hn1 Malco lm N. 
Carmichael, Richard L Poarson, 
James A. Bradford, Dan H. Mcc rary, 
Edward B. P,arker, II, WIiiiam P. Cobb, 
II, and Alan T. Rogers have become 
partners In the firm. 

• 
Barnett, Tingle, Noble & Sex.ton 

announce thi11 Roger L. Bates ha$ 
become a member of the firm, wilh 
offices at 1600 City f'ederal Building, 
2026 Second Avenue, North, Birmlng­
h<1m1 Alaban·1o:1 3520 3. 

• 
Maynard, Cooper, Frierson & Gale, 

t>.C. and Markstein, Morris and Liles, 
P.C • .innounce the comblnAtion o( 

their prnctices under the n~me May­
nard, Cooper, Frierson & Gille, P.C., 
and thr11 Daniel H. Markstein, Ill, 
Curtis o. Liles, Ill , Deborah J. Long, 
Frank D. McPhilll ps and Malbeth J. 
Porter have become members o( the 
fi rm and tlic1t Anne Reilly Moses, Lu· 
ther M. Dorr, Jr., and Alfred F. Smith, 
Jr., have joined the firm as associ11tes. 
Offices are located at Twelfth Floor, 
W.ills Building, Birmingham, Ala­
bama 35203. Phone (205) 252-2889, 

• 
Lloyd W. Cathlngs, II, formerly of 

Emond aiid Vines. ,md Joe L Tucker, 
Jr., formerly of Holl imon & Tucker, 
announce the formation of (I partner· 
ship under the name of Gathings & 
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Tucker, iJnd tht:11 Timothy C. Davis h,u 
become aSSCltlt1tt!d with the firm. Qf. 
fices are loci.It •d ,11 600 farll'Y Build· 
Ing. 1rd Avenuc> Nonh & 20th S1ree1, 
Birmlngh;irn, Al,1bama 35203. Phone 
(205) 326-3553. 

• J. Louis Wilkinson and Virginia A. 
Vinson an11ourKI! the formation o( a 
pannershlp under lht! name of Wilkin· 
son & Vinson, w,th offic~ located at 
503 Frank Nelson Building, Birmlr,g. 
ham, Alt1bam,, 35203. Phom.> (205) 
252-4959. 

• The fltm or Thomas & Kennedy an-
nounces th111 Steven D. Kerr h,1~ be­
corne associ.11ed with 1he firm, with 
o((ices at 100 C..illorlA Parl<w11y, N.W., 
Suite 590, Atl.:inta, Georgia 30n9. 
Phone (404) 951-0931. 

• 
John T. Kirk announces that JJnCI 

E. Schroeder, former nssistant dl:.trkt 
il ll o r noy, h..is bw::ome associated with 
him in the )Jr.nor11I pmctlce or l.iw, 
with offices located at 138 Aclmm AV· 
enue, P.O. Box 1412, Montgomery, Ala 
hama 36102. Phone (205) 264-1498. 

• Stephen J. Flynn and Michael C. 
Huey Jnnoun1 e 1he opening o( their 
new office, at 158 South ),ltk!>on 
Street, P.O. Dr.rwer 1806, Mobile, Ala. 
bama 36633. Phone (205) 433-6622. 

• 
The law fl 1111 or Zisser, Robison, 

Spohrer & Wilner, P.A., announc('~ 
lhilt John S. Mordecai and Michael J. 
Marees have become mcrnb(lr, of 1he 
firm, and Donald E. Brown, Robert 
M, Paine, Crt:gory H. Maxwell ,ind 
Nancy N. Nowlis hove bccon,~ 
OSSOcidtCd wilh the (lrm. 

• The l.iw firm of Pilgrim & Gooden, 
600 South Mc.Oonough Stre<'t, Mont· 
~omery1 Al.:ibam,1 36104, ,mnounces 
thal Kenneth S. Nunnelley, former l[lw 
c:l<.!tk to lhe Honotnble Rlch.ird Dor­
rough, 15th Juclkiol Circuit, h,l\ be­
come as~odatcd with the firm. 

• 
Phillip e. S1a11o, )enlor counsel (or 

the American Council of lif e Insur-

The Alabama LJW) 'l;'r 

ancc, ,mnounc;es the council's new 
address: 1001 P1mnsylv11nio Avenue, 
NW, Washington, D.C. 20004~2599. 
Phone (202) 6,M•2183. 

• The lilw firm of Longshore, Evans 
Jnd Long.shore announcch Thomas W. 
H. Duck h.ib joined 1he firn,, with of­
fices .it 1900 City Fedeml Building, 
BirmrnjjhJm, Alabama 15203. Phone 
(205) 252•76b 1. 

• 
r ho !Aw o{fice~ o( John W. Parker 

announce that James Rebarchak, 
formerly nn ;issistant attorney general 
for !he State of Al.1bt1mil, hils become 
c1ssod11tcd with the firm, wi th o((lce~ 
al 4332 Boulevard P;rrk South, Suite 
D, Mobllc, Alabama 36609. 

• 
The firm of Najjar, Dcnaburg, Mey-

er so n, Zarza ur, Max, Boyd & 
Schw.irtz announce~ lhJt the follow­
Iris Individuals have become mem­
bers of the firm: Gary s. Schiff, C.R. 
Fernambuc:q, Rich.:ird Bricbarl and 
Richard D. Greer. Al)o, Bt!th Gerwin 
hi!~ bccomt1 m,soclated with the (i rm 
with Its o<ncc!! at 2125 Morri~ Avenue, 
Birminghom, Alabama 35203. Phone 
(205) U8 ·5760. 

• 
BrJdley, Arant, Ro <' & White, of 

BlrmlnKham and I lur,tsvllle, an­
nounce\ the opening o( .:in .,dditlonal 
oUicc <ll .WOO SouthTrust Tower, 420 
Nortl, 20th Strt.:l'l, Birmlngh<1m, Aln• 
bama. The mnllfng acldw~~ of the Bir• 
mrngh;im offices of the firm continues 
to be 1400 Patk f>l,Ko TOW'C':!r, Birming· 
h,,m, Al,,barna 35203. Phone (205) 
252-4500. 

• 
The lt1w firm of Caddell, Shanks, 

Harris, Moores & Murphree an­
nounces that the firm name has been 
changed to Caddell & Shonk~ ilnd tliat 
Barnes F. Lovelace, Jr., h.1s b(lCOme ;i 
member of the (irrn .ind Robert R. 
Baugh ha~ become ,mocl,11cd with 
the nrm. Offices are ,till lt>Caled at 
230 E.l!,t Moulton Street, 0Pcatur; Ala­
bamd 35601. 

• 

Ry,m deGraffcnried, Jr., Ritchie 
Tipton and Scoll Donaldson .in· 
nouncc the formation of a firm under 
the name of dcGraffenried, Tipton 
and Donald on, with omc.~~ at 2620 
6th Street, P.O. Box 226J, Tusc;aloo\a, 
Alt1b11mn 35403. Phone (205) 759· 
1226. 

• 
The law firm o( Mandell & Boyd 

c1nnouncru. thnt Celeste W. Sabel, 
former law ciNk te> Alobama Supreme 
Cou1 t Justlctl Rlrh;ird I •. Jones, be­
came o.1ssoclc1tcd with the firm April 
13, 1987. omw~ ,ire lociltecl at 25 
South Court St11 • .l()t, Montgomery. Al;i. 
bama 36104. Phont• (205) 262-16(,6. 

• 
Harry Pharr Long Jnd Frank 

Reinholdt, Ill, announce a chdn!lt! of 
.rddwss from P.O. Box 519, Annb1on1 

AIJbama, to P.O. Box 1468, Anniston 
36202. Phone (20Sl 23~3266 

• 
George M. Barnell ,ind Claude E. 

Hundley, Ill , or the firm of Barnell & 
Hundley, announce that Tamcria S. 
Driskill has bcrnme a partner of the 
firm. The flm1 name now I~ Barnett, 
Hundley & Driskill , at 431 Gunter 
Avenue, P.O. Box 93, Guntersvrllo, Ala­
bama 35976. Phone (205) S82-0l'U 

• 
The law firm of Bryant, House, 

Ulmer & de Juan on11ou1,ce~ the 
change of the firm·~ name to Bryant, 
Ulmer & de Juan wllh offices JI Suite 
1107, Riverview Plt11,1 Ofnce Tower, 63 
South Royal Street. Mobile, Alilboma 
36622; the m;illlng address \ P.O. 
Drawer 1465, Mobile, Al;ihamil 
36633. Phone (205) 432-4671. 

• Smyer, Whit e, Taylor & Putt ,111 • 

nounce that F. Braxton Wagnon h;i~ 
become an as~oclatc o( 1hc firm. Q(. 
nee!> .iN lo<:at<•d <1t 600 Title Bulldink, 
Bir mlngham, Al,1br1m;i 35203. Pho11c 
(.205) 323-7195. 

• 
H. Young Dcmp~ey announces th,1t 

W. Beally Pear on ha:. become• a 
member or the firm. Tho firm will now 
r,ractlce ur,der the r,arnc of D11mpNey 
& Pearson, with o(flclls ,it 
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I lighw.iy 98, The Summit, P.O. Uox 
980, Spi1n1~h Fort, Alabama 3&527. 
PhonC' (205) 62&-2772. 

with offices located .,1 IOU Commo­
dore Circle, TuSkt!ge", Al.ib.im.i, ant! 
352 Dexter Avenue, Mont8omcry, Ala 
b,nna. Phone (205) 727-4830. 

nue. NE, Fc1yc:tlt', Al,1b,n1a 35555. 
Phone (205) 932 3281, 

• • The flrrn of Gray, Langford, S,1pp1 

Davis .11id McGowan announcr~ 1ha1 
Edwin Lamar Davis ha~ lefl thP nrn, 
10 ~NYC as Tuskegee Municipal )udRtJ, 
The firm nan1e h;is heen ch,m!jecl to 
Gr,1y, l.,1ngford1 Sapp ;md McGowan 

• 
rho law firm of Nolen and Nolen 

o1nne>unc:es th.ii Llura Gunn Poston 
hJ~ becomc a~~oclot<'.'d with the firm. 
Office~ arc located at 309 Flr.,1 Av<'-

Lanier, Shavl1r & HcrrinSi P.C., 
announces the a~soci,1tio11 o/ Ronald 
F. Suber and Y. Alhcrt Moore, with 
offices JI 404 Mildl1;on Street, Sou1h, 
I luntsvtlle, Alilbamu JSIIOI. Pho11e 
(205) 533-5920. 

WE WANT YOUTO 
JOIN OUR SPEAKERS BUREAU! 

The Committee on Lawyer Publlc Relations, Informa tion and 
Media Relations Is instituting a statewide speaker 's bureau to 
provide speakers for civic organizations, schools, churches and 
other interested groups. The committee will compile a list of all 
lawyers in the state who are interested in serving on the speak­
er's bureau and will endeavor to provide speakers from the same 
community or general area from which a request for a speaker is 

.received. A ll requests will be handled through the Alabama State 
Bar Headquarters. If you are interested in serving as a member 
of the speaker 's bureau please fill out the following form and re· 
turn it lo the Alabama State Bar, P.O. Box 4156, Montgomery, 
Alabama 36101. 

SPEAKER'S BUREAU APPLICATION 

Firm Name (if applicable) -----------------
Address __________________ _____ _ _ 

City __________ State ________ Zip ____ _ 

Telephone ~---------------- --- ----

Please list subjects on which you ar e willing to speak: 

1) 

2) 

I 

I 
I 
I 

I 3) I 
I l 
L------ ------~------~---------- ------ ---~~~- J 
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THOSE WHO 
AREN'T 

COMPETITIVE 
END UP HERE. 

l1·s a Cacl of Hfe, off the field ns 
well ni. on. The players who are :,,lron g 
.:ind skillf~.11; those who assemble Lhe best 
team rc.ich their goal. The others wateh 
from the sideline. 

Om goal is to provide you with the 
very best professional liability insur,ince 
cove rage. And we have the team lo beal. 

ihe AJabama Slate Bar. Your associa­
tion, solely dedicated to serving Alabama 
at torneys. In touch with your needi,. 

Kfrke-Yan Orsde l lnsura11ce Ser· 
vices. The nation's largest admlnlstrAlor or 
bn.-.:,ponsored liability insurancl' programs. 
Expcricnc~d. Respon sive . A comp;:rny b1.Jilt 
on exceptional customer service. 

The I lome Lnsurance Company. 
Underwrit er of more professional liabil· 
ity insurance plan:. th,m any other. 
RenownC'd as the nation's premier liabilily 
insur,mcc carrier. 

Together, we've designed the LPL 
plan you've bee n waiting for. One of the 
bro ades t policies in the United States. 
Comp etit ively priced. With the most 
responsive cus tomer service s onywh ere. 

You be the Judge. Ju:,l c,111 Ki rke-Yan 
Ors<fol I nsurancc Services toll·frl'l', 1 ·800-
4..J 1-1344 lo find out more about the Ala­
bilm,, Stal~ Bar's new L.1wyNs Prof\.·b~ional 
I i,1b1lily Plan. You'll d iscover that we didn 't 
1usl coml' tu play. 

We came to win . 

Klrkc-V.rn Orsdel ln surarn:c Scrvlcci., Inc:. 
m rhml ~lwt•I Oc~ Mollll'~. lnw,1 t;(l '\(19 
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/he City Museum, /ociHed on C:overnmenl Street, is open Tuesdily thru Sunday. One 
fetlture is the I lammel's col/ecilon of fine women's fashions. 

Tho 7987 Alabama Stille Ba, Annual 
Meeting Is In the port city of Mobi/r. The 
foliowlng should convince you co illtend, 
not only to be educated, but also to be 
entertained/ Mc1ny th,mk~ tn Barbara 
Rhodes of the Mobile Bar for as.~lstance 
with photowaphs.-rhe fdlwr 

by Art hur B. Briskman 

ll seems like everyone ha~ a colorfu l 
~tory .:ibout Mobi le. Some rumlnlsce 
about trekking down to our beaches for 
vacations; others relaw tales of Mobile's 
"unique" political .ictlvlllas: .incl, of 
course, most remember pilrtying al the 
mo~t restive Mardi Gro~ ever. 

The amaL.lns part, however, is that 
evl:irythlng you remember about Mobile 
still ls true. Oursee1food is :HIii the tastiest 
and our be;ic;hes lhe most alluring. The 
exotic Bell ingrath Gard(Jns can be 
matched only by the beauty o( the oaks 
and a7i:ileas lining our historic streets. We 
1-11$0 haw ewry lyp e of recrPalion ;w;iila­
ble from golfing and tennis to fishing and 
salllng. So what better plc1ce for the 1987 
a,,nual meeting of the Alabama State Bar 
rl.an Mobi le, Alabama's most verSJtile 
and inviting spm? 

Like any city, Mobile hns changed dra· 
matically In the pa5t 20 years. Growing 
up il'l Mobile meant living downtown, 
shopping on Dauphin Street or Bienvill1;? 
Square and setting your bes 1 meals at 
Constantine's or waiting In long ll11es on 
Sundays at Palmer\ St!afood House. 
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Today, Mobilians llve on both sides of 
the boy. The new retail centers aw in west 
Mobil e, circl ing Airport BoulevMd, and 
along the rashlo11abl1:? EJstern Shew!:! In 
Fairhope, Dtrphne .tnd Montrose. 

And, while we have moved out In all 
dlrnctions, historic preservation has 
revllallzed parts of downtown. No trip to 
Mobile Is complete without a ride 
1hrough the Oaklcigh Garden District 
and Church Streol areas. They are truly 
.J testairic111 10 th~ beauty or the old 
South. 

rhe future of Mobl le Is an exciting one. 
Plans for r1 new convention center, as 
well as a waterfront commercial develop­
fl'lQnt proje ct lo complement the River­
view complex and newly,rcstored Ad· 
miral Semmes Hotel, wlll only enhance 
Mobile's reputation of being Mu of Ala­
bama's most desirable ploces to live and 
vlsli. 

Bui ror today, there is plenty to see t1nd 
do ilnd, mos, Importantly, to eat. When 

they come to Mobile, most people are 
look Ing for ;i good time and, believt! me, 
a good time c:an be had by all. Moblle 
and 11,e E.i~tl:!rn Shore have historic sites, 
natural beauty and activilies ror all mem· 
bers o( the fornlly, not to mention some 
of the best restaurants in Alabama. 

MUSEUMS AND HISTORICAL SITES 
Oellingrath Gardens and Home, 65 land· 

scapcd acres In the midst or 905 acres 
in a semi-tropical setting-The unsur­
passed beauty of the gardom, Is world 
renowned. In July, the 2,500 rose bushes 

will complement the summer foliage, 
while orchirls ,,nd a wide variety or 
fre~hly budding plants bloom In lhc trop­
ical conservatory. One or Amerka's great 
naturdl as>el>. Oplln 7 ,1.m. until dusk. 
973·2217, Theodore, Alabama. 

Battleship Memorial Park, The USS 
Alabama and the Submarine USS Orum 
provide a unique experience for explor­
ing one of the great vessels or the World 
W;ir II Pacific Theatre, @long with a varle!­
ty of military exhibiL~, including thl:! "Ca­
lamity lc1M:' a gigantic B-52 l.u;)mbm. Its 
location on the Battleship Parkway pro• 
vides an excellent opportunity to see this 
popular attr.:i.ction .:1nd be dose 10 some 
great seafood resl'ilurants (or lunch. Open 
8 a.m. to sunset. Br1ttle~hlp Parkway. 
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Fine Arts Museum of the South 
(FAMOS)- Loca:ed In plcruresquc 
L,rngon Park. Slgr,lflc.inr early 201h cen• 
tury Am<>rlcan, 19th centtHy Europe.:in, 
Orlentnl and southcm c:onlec!mpornry 
ploco<,, as well a5 photogr.1phy, wl 11 bP. 
on dlspl.iy In July. Onl:' or the be!.t craft 
colll'Ction~ of southern ,1rti~ans al~o b 
housed here. 343-26(,7. 0J)('n Tuesday 
rhrough Sunday. 10 a.rn. 10 5 p.m. No ad· 
mb~ion charge. 

Oaklclgh Mansion-Mobi le's hl~torlc 
~Ile~ and restored homes oro ooc o( Its 
greate~t ossets. ,\ ~troll 1hrough the 

i\s good as you remember! 

Church S1ree1 area, which has turned In­
to J '11:iwycr's row,11 Wa~hlngton Square 
,m•n or rhe O.:iklclllh Dbtrlcl b C1sscntial 
for ;i true• ~ense o( Mol>l lu. Many of the 
la1c 19th and early 20th ten tury homes 
hc1V't? bl!en restored to their orlRln.tl gran­
deur. The Oakleigh Man,lon I~ a Creek 
r('Viv,11 with beautiful ground\. II ex­
empllflc s 1hc 19th century Mobile era. 
Open d.illy. 432-1281, 350 O,iklelgh 
Pince. 

The Exploreum-' chllclrt-n\ h,1ncls-on 
mu\f.!Um ~e, in a beJutlful p11rt of Spring• 
hlll AV(mue in the Mid-rown area. Open 
Tuusdtl)' through Sunday. 476-68n, 1906 
Springhill Avenue. 

11,e Alr1h.irnJ L.:iw·1cr 

Fort Conde-Recon ~trurilon ur 181h 
cuntury l·rench (ort, al~o sNVC~ as Mo­
bi le's offlclc1I welconw co111or In down· 
wwn Mobile. Open daily 6 a.m. until 5 
p.m. 438-7304, 150 South Royal. 

City Museum-Clvll War exhlbib, an­
tique ca1r!age5, M;irdi Gras display .1nd 
the I lc11tunl!l1s collection of One women's 
fil~hlon1,. Open Tuesday 1hrough Sunday. 
438-75691 66 Government Street. 

Magnolia Ccmc1cry-b1c1bllshed 
1636. P.irr or the USS Al.ibama Historic 
T@il ,ind designated a national cemetery 
in 1866. Cont.ilns the grnves of the crew 
of 1he CSS Hunley, the world'~ f!rs1 sub-

marine, and Chappo Ceronimo, ~on of 
1hc Ap,,che leilder, Geronimo, who was 
lmr,riso11cd (o, . 1 llmc In Mount Vrrno n, 
Alabomn. Ann and Virginia Streel!.. 

EASTERN SHORE DAY TRIP 
As the Ea~tem Shore ha-; developed 

over the l,hl decade, Fairhope has 
emerged ,1!. cl vvcmderiul shopping area 
with unique s1orei. and 111erch,mdise. A 
stroll down Socllon S1rccl und F;iirhopi> 
Avenue can be the start or ,t fun dcly trip 
with ltinch, shopping .1nd cocktails. 
Some hlijhl!ghts: 

FANTASY ISLAND Awartl-winnln111oy 
srorP. 335 Fairhope Avenue. 

THE COLONY SHOP Women's rcady­
lO-woilr. 27 South Section 

OBJECTS Ciq1,1rme1 coffee ;incl 01hcr In· 
tcrn(ulon,,I treats. 25 South Section. 

PAGE ANO PALITTE Reg1onol art and 
Impressive selection of books .ind 
publlcalion!.. 32 South Section. 

THE SILVER MARKET Anrlque and 
contemporary sliver collcctlblob and One 
lin('n~. 15 North Section. 

STITCH IN TYME Hanclrn.:ido sn,ock-
11111. 26 South Section. 

MARY ANN'S OEU 302 De I a Mare 
A~nue , or W INTZELL'S TUMBLE INN, 
312 Fairhope, for lunth. 

THE GRAND HOTEL at Polnl Clear (or 
lunch or cocktails. 
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ENTERTAINM ENT 
Mobile Greyhound Park-Greyhound 

racing wil'h paramu1ual betting. Excellent 
clubhouse dining overlooking ihe track 
wi th convenient belling window ; . Exten­
sive menu with good sc.,food en1rees. 
P<>Sl time 7:45 p.m. Monday through Sat­
urday; Satutday m,itJnee post time 1:45 
p.m. For dlnne, rcserv11tions, 653-6040. 

Entertainer Dinner Theatre- Enjoya­
ble buffet dinner a,;d IIVI;! lheatrical pro­
duction. July 1 i-18, 1987, '1The Seven-Year 
Itch:' Dinner at 7 p.m.-S how 8:30 p.m. 
473-1.1611, 421 Holcombe Avcnuti. 
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/ Jon. Arthur B. 8rlskmnn Is a Unicerl 
St<1te~ Bankruptcy Judge (or th(;! Sou1hem 
District of Alabama. I-le /) .i grac/un1c of 
Llw University ol Aiab,,md a11d Cumber· 
lilnd Srhool of /_aw. 

RESrAURANTS 
Mobile is famous f()r ILS c?xClillcnt food, 

especially ii~ fresh seafood. Most of the 
holels have good restaurants and are the 
besl place for breakfast. The following is 
.i sample o( some o( the famous and not­
so•f:.imous to give ii good cross-section 
o( some of our eating cstablbhments. 

MOBILE'S FAVORITES 
BLUE GILL-A causeway londmark for 

a quc:1rter of a century. Gathering place 
for politicos o ( al I Oemoc;ratic persua­
sions. In fact, k 11CYVV11 Republicans should 
be .iccompanied by a personal food tast• 
er. The best fried seafood you wi ll rind 
anywhere. Be.~t fried softshcll crab in the 
world ... served J S a sandwich or p11rt 

of a <.JI Mer. Start with fried crab c;laws as 
an apporlzer with a pitcher of ice cold 
beer. Credit cards not t1ccepted. Closed 
Mondays. 626·9852, Battleshlp Parkway. 

Oakleigh Mansion, an excelltmt example 
of Creek r!c!vlval architecture, f.!xempll(y. 
Ing 19th century Mobile era 

13Plllngrath Cardens and 1-/omc, with 
cJVcr 900 Cle.JCS of world -famous 
bC'auty- onc of l\mer/c,,'s greill nawral 
assets 

PILLARS-The (inest in c:ontlnental 
dining, highlights ind ude excel lent 
seafood, lomb and beef. The restaurant 
is housed in a beautifully r!!StOrl'.!d lllrn­
o(-the-cent11ry Creek revival mansion. 
Beef Wellington; scamp en pupll lotte, 
~.iutcoJ shrimp with specinl snuce ;ire a 
(ew examples o( the "Epicurean dinners'' 
that have mnde the Pil liH5 a f11vorire. Pm· 
per attire and reservations suggested. 
478-6341, 1757 Covernm(!t, t Sttcet. 
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ROUSSOS-~nablished on the 
causeway, this fi;1vorile for se,1food relo­
ci:itcd In tha Fort Conde are11 within walk• 
Ing distance from all downtown hotels. 
Wide variety of seafood, broiled or fried, 
Greek·sfyle dishes ond spJghcttl .ind Oys· 
ters are especl.illy good. 433-3322, 166 
South Royal Street. 

WEICHMAN'S ALL SEASONS RES­
TAURANT- The only restaurant ~erving 
Constantine's original recipes, Famous 
for thEJir sc.i,np almondine, oyster~ bier,. 
ville and their award-wlnnlnK c::rabmeat 
spec;ialtll!S la Loursi<'tna, a la Rector and 
shrimp and crnbmeat au gratln. not to 
mention Juicy prime rib. Live music for 
listening and dancing. Reservations ac­
cepted, 344·3961, 168 South Beltline 
Highwc1y. 

The AlabJma Lawyer 

Antique ci.lrrli.lges arc /ust one featw·e of 
tile City Museum on Governmcm Street. 

WI NTZELL'S OYSTER HOUSE-A 
Mobile landmark and tradition since 
1938. Famous for serving oyster~ "fried, 
stewed and nude:' Walls are plastered 
with over 6,000 quotes 11.nd humorous 
saying~. Good selection or fried seafood, 
gumbo, oyster stew, ~hrimp loafs and 
grem oysters on the half shull. If you want 
oysters on the hair shell, sit at the oystCa?r 
l:iar where they will open them for you. 
(If you order oysters on the h.ilf she I I in 
i he ~eal'ed 11rea, they c1re previously 
opened and lced, nol opened to orrler.) 
Very casual. Open daily (lxcept S1mday. 
433-1004. 605 Dauphin S1rei:t. 

JOH N WORD'S-Favo rite lunch and 
dinner establishment for downtown pro­
f Pssionals. Scamp Kammcraad, sauteed 
crab oncl catch or the day are <1rnong 11.~ 
outstanding selection of seafood. Many 
consider the steaks 10 be the best In 
Mobile. Live Ja1.1. night.ly. Great place to 

I . 2 Ml, 
I I 51 L-, t 
·2 3 ,j K'.,r,. 
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go for dessen (try the hot pecan pie with 
a scoop of van ii la Ice cream), coffee, 
drlnb and jau. 433-7955, 3S8 Dauphin 
Street. 

AMERICAN 
AZAI.EA C RII.L-New Springhi ll 

neighborhood grill, specializing in light 
u11t rec~ of sour,~, salad~, sandwiches, 
poulll'Y and seafood. A greal after-the• 
theatre place; unfortunately there ls not 
100 rnuch great theatre In July, 342-0000, 
4363 Old Shell Road. 

J. PRESTON'S- Good selection of ca­
jun cuisine with seaf()()d pasta, veal 
Dianne, excellent blackened dishes and 
Sunday buffet. Lacaliid in thl! western 
part o( Mobile. 344-2790, 6700 Airport 
Boulevard. 

SEAFOOD 
L & N SEAFOO D GRILL-Re latively 

new restaurant wilh unique selections of 
frli~h n~h from al I over the country, ~uch 
d~ doli:,hlr1, Norwegia n salnion, halibut, 

swordfish, grouper, tuna ,md lob~ter. 
Good choice for those (former Yankees) 
who prefer broiled to fried. Fresh hot 
bmad and good salad. Reserv.11lons sug­
gested. 343-2524, 3662-A Airport 
Boulevard. 

O RIGIN AL OYST ER BAR-V ery 
popular fumlly reste1urant with daily 
blackened and fried speclaltles, In­
cluding a cre<1t~your-owr1 platier or local 
favorites with good salad bar. Extromcly 
busy al lunch. 626·21881 Battleship 
P.irkw.iy. 

PIER 4-Wonder(ul seafood restilur.:inl 
with beautlrul view of Mobile Bay. Spe­
cinlizing In Gulf searood of flll VMieties, 
Srvtpper Pontchi'ltrnln .ind shrimp and 
c:rnbmeat au gratln. C,26-6710, Battleship 
Parkw.iy. 

ITALIAN 
DUSTY RHOADES-No rthern Ital Ian 

and c:or'ltlnQntal cuislntl wi th good sea­
food and veal dishes. Fresh grouper with 
seafood artichoke sa.uce ond shrimp with 

ra~pb!,!rry beurre blanc sauc1J. Entt:1rtaln· 
ment nightly, with Dusty at the piano. 
Well worth th(;! trip to Fairhope. Reserva­
tions, as well as directions, suggested. 
928·8637, Morphy Avenue ,.It Greeno 
Road, Fairhope. 

RICARDO' S- Smrtll and qu iet Italian 
re~tpur;in1 with e>1cellent veal and pasta 
dishes. Veal Vespucci with shrimp, crab· 
,neat and mushrooms, .ind (ettucclnl Al· 
<redo. Several specialty dishes each even• 
Ing. Good wine and candlelight atmos­
phere, bu t service Is Inconsistent ;ii best. 
iuesday through Sawrday. 343-06511, Bil 
& Spur at Old Shell Road. 

ORIENTAL 
IVORY CHOPSTICKS-Wonderful lit­

tle Vietnamese ,·estaurant. Favorite with 
th~ Garden District crowd. Excellent 
soups and appctl2ors and wide variety of 
rnairi courses Including poullry1 seafood, 
pork and be@(. No liquor license, so you 
will have to brown bag It. 476•7139, 2206 
Gover11n1ent. 

This mon1h, numcrot1s rnse bushes, orchids and a wide var/e1y of freshly budcllng plants vie for attention ill Be/lingrdth Gardens. 
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AFFORDABLE TERM LIFE INSURANCE -
FROM COOK & ASSOCIATES 

Compnro those low non•umokor annual ratoa for non• 
dec,ea"'"O gm<lod premium 11111 

MAL£ AGES ~50 ,000 $500 ,000 $1,000,000 

25 2!0 .00 4155.00 870.00 
30 2!2 .SO 4180.00 877.150 
35 2115.00 4165.00 885.00 

C&S Signs offers the most attractive 
type of sign ai·ound, sandblasted, clear 
all heart redwood. A professionally 
designed & executed sign says the kind 
of thi ngs about your practice, that you 
want repeated. 

40 330.00 595,00 880 .00 
4!i 412.50 780.00 1,127,110 

F or information write or call: 
so 542,50 1,015.00 1.510 .00 
55 810,00 1,520 .00 2,287,110 

80 1.3515.00 2,535 .00 3,790,00 

85 2,372.50 4,386.00 8,585.00 
(1moker'1 11111 11fghlly hlghtr) 

Ro11BwaDle to ago 100 Femalo ,1110:1 1lllmo as metes lour 
yonr1 younger. All covorogo provided by compnnlos rt11od 
"A E,ccollont" by A.M. Boat Co. 

C & S, 
\SiGNSJ --~-- --~--. 

For II w,111011 quotollon ntid policy doscrlptlon aond 
your de1e ot blflh nnd amount of eovorngo desired to (205) 792-8273 

COOK & ASSOCIATES 
2970 COTTAGE HILL ROAD• SUITE 201 

MOBILE. ALABAMA 36806 

Rt. 1, Box 376, Webb, Alabama 86376 
C.O.D. -:- VISA-: · MasterCard 

(205) 476-1737 

PEKING SfAfOOO-M obll!!'s best 
Chlnt•~e restt1urcmt wflh a wide varl!!ty of 
mllrl to spicy dishes ~pccl,1llzlng In ~ec1· 
food. Tukl.>-oui aWJll<1blf'. 471,65111 2662 
Government Boulevard. 

CHEAP EATS 
DEW DROP INN-A Mobile rrndition 

~ince 1920. Fc1mou, for hot dOKS and on­
Ion rings, bur al~o good $r,nfood s.ind­
wlche~ ond Ice cold bortled beer. 473. 
7872, 1808 O ld Sholl Road. 

FLETCHER'S-Mob! lc'i. best-know,, 
b.irbcquc o~tnblishmcnl for more rhatl 
half;, century. Excf! lent rib~ ,md chicken. 
lllg breakf,1st buffet and l0tgc c.hildren's 
mC'nu. 666-1426, H1ghw/ly 90 and Azalea 
Ro11d. 

MICHAEL'S MIOTOWN-Onc of the 
bc~t ro&wurants you wi ll ever (Ind in a 
formN gns station. Cajun, Jum.tlcan and 
other ethnic speciahie'I, Including red 
be,,ns ;ind rice, crawfish e1ouffo and jam­
bal..i)'il. If 1hc cuisine I~ no1,1gweable, T.P. 
Crockm1er; (see BARS) Is rlghr acro~s the 
.!tlrt;cl . 473-5908, 161 South Florldd Street. 

rllC' Alabamu LawyC'r 

NEW CHINA INN-Inexpensive 
downtown Chinese l'fillJUrant open for 
lunch 01,ly. Outstanding won ton !,Oup 
,1nd lncxpen~ive lunrh specials. 
4'12-2288, 5.55 Governmrnt. 

ZITSOS CAFETERIA-Pete Zll~O!, .ind 
hi~ family haw been ~ervlng Mobile 
good homestyl(! food at reasonable 
prlC't>s (or more th.in 40 year~. Now lo­
cm~d In the basement or rhu Flm Na· 
lionil l B;ink l:luilding, Zlt~o~ offor~ bre;ik­
r.lM nnd lunch to the down1own com­
munlly. A widP, variety of snl,1d~, ~oups, 
oubl,1ndlng gumbo, entrec~ (walh sorne 
of Pew'!> Greek specialties) and f~hly 
b,,ked bre.ids, biscuit~, plf'~ ,ind cakes. 
438-8127, 31 Norlh RO(af Strc>et. 

BARS 
THE ACAPULCO CLUB-Mobi le's 

premiere nlKhtdub .•• vccordlng to my 
s<•cretary, ,ind she should know. Enjoy 
delectable buffet and happy hour prices 
until 9 p.m. Monday through f-riday. Fun 
plate to meet wllh friend~ dnd d11nce lo 
conwmpornry music and "the clas~ics:• 

Minimum age 21. Modest drcs~ code. Io­
catl'<'f In W:1st Mobile. 367g Airport 
BoultN.ird. 

·r. P. CROCKMIERS-M a111~1.1y hc1ng­
Olll for Moblllans for mom 1han a 
d(;)C:Jdc. Coniforlable brass ilnd glJs~ bar 
with wide variety menu of ,andwlchcs 
and llghr <>nrrees. Very plf.!J'iclnt C'nviron· 
ment. 476-1690, 170 South Florida Street. 

THE LUMBER YARD CAFE-Good 
neighborhood bil.r that ls very popular 
with tho Yuppie set. Make ~ut'll you get 
inro tho rlghl OMW or Volvo Sl,ltlM · 
wagon when lec1vlng .•• 1hrre can be 
confu.,lon on OCCA!,lon. Cood ilfter,work 
crowd of profes~ionc1I~. Ugrir m<>nu of 
,C!a(ood, ,;Jndwlchcs c1nd lriltfltlonal bar 
mutichut•\. ·171-1241, 2617 Dauphin 
St rec,. 

TR IN !TY'S-After-work t.1vcrr, for 
downtown lawyers and hottest spot In 
Mobile IJtcr In lht:! evening with llw 
<mterlalnmf'nt and dancing. Munchees 
and menu Include Tcrlyakl l.h1ck(ln, sea­
(oo<l '>illild and local spcclc1hlu~. Good 
place for a late afternoon drink. 
412-0000, 456 Auditorium Drive. • 
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The Impact of the Ta" 
on Small 

by Sandra L. RMdlcman 

The Tax Reform Act or 1986, Pub. L. 
99·51'1, cnocts numerous changes to tax 
low. affecting small bu~lm.!s~C!, Although 
the act lowers the tax rate~ Imposed on 
hoth corporatloru. c1nd lndlvldu..1ls, it also 
eliminates and limits a number of tax 
bcrwOb thc1t .....ere used frequently by 
~m.111 businesses under r,rior l11w and 
.1dds some accountlnR mqulrcmenis 
whi ch small bu~lne~s owrHlr~ may nnd 
hurclensome, As .i wn~cqucncc o( the 
change~ enacted undo, the act, the 
rolc1tlw tax con!>Cqucntc~ o( operating il 
~mr1II bu~lnru.~ as a co,por.itlon' , pan­
ncrshlp or S corporation1 ;1re altered. 
P,magc of the net m;iy re<.ult In the opera­
tion of more busine~~~~ ;1~ p,1rtncr~hlps 
or S corporations mthl'r thon as corpo­
r.ttlons. This article ~ummarlL6 the pro 
vl!,lon~ of the act h..ivlng tlw mo\t direct 
lmp.:ic.t uµon bosinessc). 

Income tax rates 
One of the most signlflcilnl c-han11es to 

tho lnternol Revenue Code1 under th<.! act 
I~ tho reduction In lntomo tc.1x rc1tcs Im­
poser! on both corporal<! c.1ncJ l11dlvidual 
taxable incoml!. The maximum tax rote 
lmpo!>Cd on corporatl! Income Is reduced 
from 46 pcrce11t to 3'1 percent, while the 
maximum tax rate lmp<,snd on Individu­
al Income is reduced from SO pmcent to 
28 percent. Both corporate c.111d ln­
dlvld11ol 1ax rate~ 11re relov,,nt In evaluat­
ing the relative tax adv,mtugcs o( opcrat• 
In& c.1 bu~lnes~ a~ ..i corparatlon, panner• 
ship or S corporation. 

Pr,or law taxed corpomte tax;ible 
lr1cornc under a five-~lcp grnduated tax 
rate schedule, with a top rate of 48 p11r­
cent Imposed on taxablu lncomo over 
$100,000. An addltlonnl 5 percent was 
lmpo~t.>d on taxable Income between 
$1,000,000 and $1,405,000. 
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I or 1.1x years beginning on or Jfter July 
1, 1987. il three-step gradu,1tt.xl r.ite sch(:'d­
ulc I~ ~ub,htuted for the flve-~tep rate 

~chcdulc. SP<'lion 11('1) of tho Code The 
corpor,,te tax rate schedule und<lr the act 
I~ a~ follows: 

July 1987 



Reform Act of 1986 
Businesses 

Taxable Income 
Not over $50,000 
Owr $50,000 hut 

not ()Ver $75,000 
Ove, $75,000 

T.u R.1te 
15 percent 

25 percC'nt 
34 percent 

A µhase-out o( the benefit o( the! two 
IOWQr rates o( tnx occur?> lhrou11h the Im· 
posllion of an ildditional 5 per< cnt tMi 

on taxable Income between $100,000 
.1nd $335,000. lnc:omc In taxablu yt.W~ 

thnt begin l:ldorc ond Include July I, 
1987, will be t,1xcc.J at blrndcd tJtes 
under the rules ofSt'dlon 15 of the Cooc. 

Prior law t.ixcd Individuals under as 
many a~ 15 tax hnckets ranging from 11 
percent tu 50 percent, Under thu net 

tht1rc l!t a two-bracket rate system: 15 per­
c<>nt and 28 percent. Section I of tht' 
Code Beginning in 1()88, however, two 

5 percent ~urt.ix~ Jre imposed on hlgh­
lncOml.? 1axpayC'1~ .-ind, In l.!ffect, reduce 
the buneOt of the 15 percent bracket. Sec­
tion l(g) of the Corle A, a rc~ult or the 
,urt.,xC!., high-Income taxpa}(!l't will r,;iy 
.in cffectlw tax rate o( 28 percent on ,111 
taxable income. For married indfvlduah, 
filing jointly, tho first 5 percent sunax 
begin~ at taxnbl(l Income in excess o( 
$71,900 and ends .it $149,250. The Sc• 

cond 5 percent ~urrax phc1sc~ out the tilX 
benefit derived from pcrsonc1l and de­
pendency exemptions, Jnd for mt1rrled 
lndlvJdual!. flllng jc,1ntly, begin~ .ti tax.1ble 
income in exec~~ of $149,250. For nny 
l,1xable year beginning in 1987, .1 flvc­
bmcket blcncfccJ r.llt' ~chedule will bl' 
u"•d with a maximum tax rate o( 38.5 
pl•rrent. 

In cvaluiltlng the rclatiw tax .idvnn· 
l,1ACS o( operating a~ ii corporatlo,,, pMt­
ncr<;hlp or S corpor.ition, it Is imµort,tnt 
to anticipate both the level o( company 
earning~ and the llkeflhood that com­
pt1ny earnings wlll be cllstributl"d to the 
~h.,rcholder; or partnc~. ff the buslnes~ 

operate~ ils ., corpor.itlon, then the earn­
ing~ are subject 10 double tax,Hlon: flht , 

10 tlw rnrr,omtion .incl then to the sh.irc­
hofd1m ii~ a dividend. If the buslnes~ 
opernlr~ d~ a partnership or S corpor.J· 
tlori, however, then lite 1;Mrnings wi ll be 
taxed solely Jt thc pa,tnt•r or ~harehokf 
er lewl. A partner or S c.orporntlon ~hilre­
hofder generolly is not 1.ixt><l with re~J)P('.t 
ton c,,sh ciistribulion unfes!> the amount 
of the distribution f'X(O<'rls the pn, tnor's 
.,cJ)u:,tccJ ba~b In his p.-1rtncr~hlp lnterc~, 
or the ~h.irt.'holder's b;i~i\ In his stock 
(provided the 5 corpor.irion has no ear­
n,nit\ ilnd profits). S<.'<.lfon~ 731 and 1368 
of th(' Code 

Alternative minimum tax 
the net repeill~ lhe corpor,11C! add--on 

minimum 111x after 1986 ;ind enacl5 an 
alternative minimum tax (AMT) for cot· 
poratlon:.. The .tlwrn.iliw minimum t,,x 
for Individuals Is cxpandod. 

The oltomiulvo minimum taxable In­
come l'I rnm ro sed of (1) regular l.aXclble 
Income, plu~ (2) tax r,refo,cncci. ICS) (3) 
c.C'rld111 deduc-tion ... Section 55tbl(2) or 
the Code In calculating the corporotc 
AMT, tho .iltcrnatlvc minimum roxablc 
fncorno rhcn b rcduc:ed by the exen1r,· 

tron amount, which Is $40,000 le~,; 25 
µt'rcent of the excc~s of altt!rnative 
minimum tax;ible lncon,c over $150,000. 
Sculon SS(d)(2) and (3l or the 
Code Tho t.1x mte under the AMT Is In­
creased to 20 porrent o( tlw L1xcc~s of 
alternative minimum t.ix,ihlC' Income 
over the 1:Xcmp1ion amount, less the 
AMT foreign t,1x cr<.'tlrt. Sc.'ction 55(h) of 
tho Code A rnrpur,111011 mu,t pay AMT 
lo the extent thc tcntiltivc ,11111111,um tax 
c~xcccd~ tlw rPRUIM lox. Section SS(a) of 
thc Code 

The ac.t ,1dd~ rert,11n tall preforc>nce~ 
;md requirei, cer1,1in t1dju,tmen1\ under 
the corpor.ite AMT whkh do not ,1pply 
lo S co r por,itlons ,rnd ,rrc 1101 tax rre(e­
rcnCl!~ uncfer lh<> AMT lmpO)(•cl cm lndi­
vldudl!>. ~ec-tions 56(1) and (g) of the Code 
For taxabll! Yf!il"' heginning 11 1987, 1988 
or 1989, dhcrn.Jtlve minimum ta~ble In­
come fnclutlc, onl'-half of lhe excess of 
,,djusted ncl book Income oveor i!ltema• 
tiV<' minimum tJxabll! income. Section 
Su(() of thP Code For t,1x.1nle yt>ill"i 
beginning after 1989, al lcrnallve 
minimum 1ax.1ble income Is lncrc,h~ or 
dcc,e.t.<,(.'<.J ba,t'fl on the corporation\ e.ir-
11lngs and proOts, Sec1ion 56(8) or ihe 
Code 

Sr1ndr;, I., RancllcmJn I!, an <1~~od,1rc wlt/1 
thC' /Jlrmlnsham firm of Lewi~. M,irtfn, 
Buml'II & nunklc, f~C She receive:d her 
und1.•rgradu,11C· clc•grC'e, with honor,, and 
m,l!iter~ degrre from SJmforcl UnlvPrr.i· 
ty, lier /dW clc•w"e from V.1r1derb/11 
Unlvcr~ity Jnd ,rn oclvllnced dt•wct.• 111 

r.ixation from Nc>w York Un/ver~lry. She 
1, a tnf'mlX!r of the Al11bc1mJ, South 
Carolina Jnd American bar i!5\0Cl,ll1on:.. 
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The act modifies ~cveral provision~ o( 
tht• prior law iremmeni o( the Individual 
AMT The tax rate is increased from 20 
pt'rct'ni to 21 percent. Section SS(h)(lO) 
of the Code In computing 1ht1 ahcrna­
tlvc minimum t.lx.1blc income of Jn In 
dlvldual, there Is J limitation on lteml7• 
cd deductions ond the deduction of J'lil'r 
slvc ocrlvlty losses is dlsollowcd. Sections 
56 ,in<i S8(bl of I he Code rher<! 1~ t1n 
exemption amount of $40,000 (or Joint 
roturns, $20,000 for tru!.t.s .ind m.irrlcd 
pcr!>Oni. filing separately and $30,000 for 
iainglc t,1xpaycrs. Section SS(d)(l) of the 
Code The exemption omount ls rt>dunxl 
11)1 25 percent of the ohemative minimum 
tax.iblc Income In excess of (1) $150,000 
for Join I return~, (2) $75,000 for lru ~I\ and 
married tndivldual, flllng ~eparatcly; and 
(3) $112,500 for single 1.1xpayc,~. Sc,c.110,, 
55(d)(3) of 1hc Code 

In ~olcctlrig the form or busin""" enti· 
ty, the lrnp.:ict of the AMT on both cor­
porJtlon., and lndivldu.ils should be con­
sidered and cornpt1red. This comparbon 
require!> n prediction of the potcntlal 
AMT liability which mc1y be lmpo',(,-d on 
the corpor.11ion. In <lddltlon, 1hc In 
divlclur1l 1r1x ~11ua1io11s of potential pilrt· 
ner~ clnd S corporc1!1on shareholder.; mu~t 
be reviewed nnd the 1;ix effeC':t or mc:civ­
lng allocotlons of Income, deduction~ 
,ind credits from 1he entity ~hould bu 
cvn I uatrd. 

Passive loss rule 
Under prior lcJW, partners .ind share­

holder~ In c1n S corporation could apply 
los!tes and credits from the pannershlp 
or corporote i!Clivity ilgain'il incomt' 
derived from other source~, ~uch a~ )cl· 

l,1ry, lnl<.'re~t .ind dividend,. Bu~lnC~!> 
ownur~. for l!X.1mplc, could own the 
nrrn\ hulldlng!> (oh her directly o~ through 
p,,rlntlr~hlr,,s or S co,·poratlons) and then 
lc,isc 1ho property to the company. The 
uuslnc~[I owner; 1hen would use the lo,5· 
cs derived from the ownership of tht' rNI 
c~llllt>, ~uch a~ deprecia11on dcduc:tl<lns, 
to off,;et other Income. 

The ,u.t aµpl e~ a pa~!,lve lo!>~ rule to 
indlvldu.1b1 lnt.ludlng panners rn a part· 
ner'l.hlp .ind shareholders In an S corpo 
ration, os well Js closl'ly held C corpor;i 
tlons (generally, when five or rewcr ln­
dlvlduols own directly or indirectly more 
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than SO percent of the ,;tock) ;rnd porson­
.,1 ~ervicc corpomtion~ (unles~ 1hc cm­
ployce-owncria 01Nn le!>s th;in 10 IJ<!rCcnt 
of thu ~tock). Section 469(il)(2) or the 
Cod" The pasi.iw lo,!. rulf" provide~ 
tht1t lor.sl!!> gl.!nl'r,ued by il "pa~~ivt' activi­
ty" can offset only p:issiVC' income. Sec­
tion 469(alm and (dl or the Code Di~i11· 
lowed losses .met crcdl1s are carried for­
ward ;md treated a!> deductions oncl 
crrdlt ~ from pa!,!>ivc actlvllics In the next 
lilxable yt!dr. Section 469(b) of the Code 
Disallowed losses from .i pa~~lve .ictlvl­
ty are ;illowecf In full whim the taxpayer 
dlspo~es of his cnilrc Interest In the ac­
llvlty In a tax.Jble 1rnn~ac.tio11. Section 
469(g) of the Code A clo~oly held cor­
porillion (other th.in a pcr~onal ,ervice 
corporvtion), however, mily use p.1s~lw 
lm,e, ,111d credits to offset "nut ortlvc 111-
romo:1 defined as toxnblr l11~011w of the 
c:orpormlon other thon pr1sslve Income or 
lo!., or portfolio fncom<> or lob. Section 
469(c)(2) of the Cod<" A pd~\IVC ac.rlvi­
ty Is any ;ic;tivlry whi<.h Involve, the con­
duct of a trade or baMncss in whkh the 
1.:ixp;iyer dOC> not m.iterlally panlc,patc. 
Se<"lion 4&9(d)(l) or the Code In addi­
tion, c1 ronwl activity is ., p.is~1vc ,1cliv1-
ty. Section 369(c)(2l or th<> Code 

A t,,xrMytu Is trt',Ht'd os m,1terlolly par­
ticipating In an ac11vlty only If the t<1x· 
µ11ycr Is Involved In tho 01wrillinn~ 11( the 
c1ctlvity on a bJsis which is rcaular; c:c.>n· 
tfnuou~ ;ind ~ubstanllt1I. SL'<."IIOn 469(h)(l ) 
of the Code NeW,er tho act no, the 
rommlttee reports, hc.>wt.>vcr, ~pcclfically 
dl'flne what c<>nSlitJl<!s "regulJr, co11lln· 
UOU!t dnd subs1.1n1lal" Involvement in an 
.ic.tlvlty. Except as otherwise provldPd fn 
1cgul,11lon., not ye1 prom11IM<1tcd, J tax­
poycr owning 11 limited pnrrnership int e­
rest will no1 he 1remecl il\ m11terlally j.ltlr · 

1lclpati11g In rhP activity. A closely held 
C c:orporntion or per~on,,I swvlco cor µo­
r,,tlor, I~ lreated a~ llMICrl,dly p;utlclpil• 
ting In an activity If one or more ~h.11e­
holdl!r. holding more than 50 percent 
(by value) or the outsl.Jndlng stock m11-
terl11lly partidp;ite in the a<"livlty. S<.'t'"hon 
469(h)(4) of the Codv In addition, cl 

clo~ely held C corporation wlll 111eut the 
m,Jturl,11 partlciPJtlon If (fl during the 
µrlor 12-month period, the corporutlon 
hod at least 0110 (ull•tlrm• employ(.'<' work­
lt1g full lime In the 11ctlvr maMKomenl 

of 1he ac11v11y; (2) during the prior 
12-month r>erlod, 1he corporation had JI 

least three full-time, nonowncr employ­
ees wurkinii full time in serviccs direct· 
ly reldtcd to the activity .ind (3) bu~ines!t 
deductions (u,,cter Src.!ion., 1&2 and 404 
or the Code) .iurihut,1bk• to the activity 
exceed 15 pemml of thn woss income 
from 5urh bu~lnObb. Stlction 469(h)(4)(B) 
or the Code 

A limltec.l exception to the disallow• 
ilnce of passlw nc1ivlty lo\~C) exists with 
respeci 10 lo,\eS Jnd C'rC'dits Incurred by 
l11dlvldudl, from ren1,1t re.ti \?!>late ac­
tivities in which the t,1xp.tyt!r .ictivcly par• 
tlripated In the taxable ~.,, In which the 
loss or crL'<lit aro~c. Section 469(1)(1) of 
1he Code Active pcirtfdp11tlon require~ 
.in Interest of ut ltin,t 10 pcl'ceni (by 
value) in the rent,11 r<•,11 e~LJle .icllvity. 
Sectfon 469(i)(&)(A) or tho Code There 
Is, however, no nc-tlve participation re-
4ulrc111ent with respect 10 tho low­
Income houc;lng ,md rl'l1<1uillta1lon In• 
vestment 1ax credit~. Sccuon 469(1)(6)(6) 
of the Code I ht• lo~~cs ,lnd credits are 
illlowed in dn ,1111oun1 not to exceed 1he 
equivalent o( $25,000 in losse~, with a 
µhase-out of 1he cxemptlo11 for taxpaycr-s 
with adjusted i1ro~~ Income In excess of 
$100,000 or $200,000 In 1he c,,sc or low• 
income hou,irig and reht1bllltJtlon in• 
ves1ment tnx crt•dlt~. S<.oetlo,, 469(1)(2) 
and (3) of the Code 

I( It is po~slblP 1h.1t a buslne$~ will 
generate lo~~es in rxce~\ of Income or 
credits in e>1ces~ or 1c1x rayabll! 011 pMsivc 
incom~. then the k'Vt.'I or p.irtfclpalion 
of each owner )hould bo evaluated to 
dell!rminc whether It Is likely th.it the 
p.irtlclp.ition wil l constiti.te mc1teriill p;;ir­
ticlpJtlon In the bu~lnrc;~ or ac1lve p;ir­
tlcipJtlon Ii, ,1 rcntol rc;il e~tale ,1c;tivity, 
whichever st.:111dord Is relevant. Buslnes~ 
owner~ who rnn1 properly to their busi­
nec;sps nrny rhoo~P 10 rc•ccivn ldrgcr rent• 
.ti p11ymen1~ .tnd 1hu\ rt'<.luct• 01 ollmlnate 
a pa~~ive lo\~. Y(•I, 1.w11 I( .i p.isslvc JL· 

tivity generate~ los~e,1 ,,n individual can 
deduct his ,hare o( the p;mlw lo~ses 
generated by the bu~lne~\ against in· 
come generated by other pas~ive activi­
ties. In addition, su~pcnd<.>d passlw 
losses m,,y he dcduttibl4! In future yoars 
al!l.aln~t Income from p.i~slvc ;ictlvltias or 
upon ltlrmlnatlon of the taxp,iyer\ in· 
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ll-!rC'\t In thP business In a t.axablc trans­
<1C1lon. Therefore, despite llm cnaC1ment 
of thl' pa~~ive loss rule, passive losse~ 
rnay stlll be of bancnr to ,1 pJr iner or 
~hJ1oholdcr 111 an S corporiltlon. 

The posslve los:; rule generally ;ipplies 
to t.:ix years beglnni11g ancr DL>Cc•mber 31, 
1986. There i:; a (ive-ye,,r ph.:i~L'-ln rule 
for lo~~c~ or credits fron, passive actlvlti~ 
held on October 22, 1966, provided that 
the passl\lC dCtrv ty wa\ conducted on 
th.it d,Jtc, the con~tructlon of the propetty 
Ubt.'d In 1h<1 nc1ivity bc.•g:in on or before 
Au~u~t IG, 1986, or the property Used In 
rhc ,lcttvlty i\ acquin..>d pu~uant 10 a writ­
ten binding contmcl In effect on August 
16, 1986, and at a I time~ thcteaftcr. Suc­
tion 469(1)(3)(8)(iii) of the ,1ct 

Repeal of investment lax credit 
T ht• ilCl repeab tho rcgul,1r lrwl.lstment 

tc1x , l'C'dlt for property pl.1wd In service 
after DccemhPr 31, 1985. Section 49(a) 
of the Code This provblo11 wlll .1dwr..e­
ly ,1ffec.1 small buslnesse\ th.it lnvc~wd 
heavily In property i>ligiblc for the lnvost· 
mcnt IJ)( credit. 

Modl(l c,,t ion of depre c iation 
prov isions 

l'hc .ict modifies the Jccclor.ited cost 
rcct>Vt:ry ,~tern of prior lilW. J't'r.onal 
propw1y b depredatl'd Oll('r a three, five, 
~n . ten, 15 or 20-ycar pttriorl, depend· 
ing upon the type of ptopcrty. 1 he de. 
preC'l,11ion method for property in the 
lhre<>, five, ~even and lcn-yc.1r recovery 
periods ls the 200 perwnt cJodlnlng bal­
ance method, ~witching 10 the wciight 
llnc method at a time to m;ixinilze the 
deduction. Section 168(bl(ll and (cl of 
the Code The depreciation methoci for 
prop<"tty in the 15 .ind 20-year r<'covery 
pcrfodb b the 150 perrnnl declining 
b.:1lc111u•, \witching to tho slr,JiKhl llnE:! 
method r11 a time 10 maxin1i1.o the dcduc­
tlo,;. Section 168tb)W ,111d (c) of the 
Code UndQr prior lilW, per.,onal proper­
ty w.i~ recovered under the 150 percent 
declining halance method OV(lr a three, 
five, ten or 15,year pt:?1 lod. The act, 
hciwt'Vt•r, ~hi(ts some type!> of property to 
lonHcr dilss liVP~ than u11dor prior l.iw. 

Bu~ln<'S~E"\ will WMI 10 ,IVOid placing 
In ~urvlce during the last three months 
of the tax year pcr1,onal propt•rty con­
~tilullng more 1h.:i11 40 purcl•nt o( the as· 
gmgatr bn~es of 1111 the person.i I proper­
ty pl.iced in service by the bublnoss dur­
lnM the ye;ir. The act provide!> that prop­
erty .,~~lgned 10 the three, Ovo. st.-vcn, ten, 
IS or 2Q.ytt;ir classes !l('nt'rally al'f' depre­
d,lh:d undt•r the half~,ir conwntion . 
Section 168(d)(l) of the Code Under the 
half•yt>i11 convention. all property l~ 
trei'ltrd us placed in sc1vlcc or di~posod 
of In thC' middle of the year. Section 
168(d)(4)(A) of the Code 

If, however, the aggregate b,1Se!. of all 
propcny (other than nonresidential and 
tl!!>idcntial wntal property) pl.iced in ser• 
vice by tlw tnxpayer dur ,ng the last three 
tnonths of the tax year exceed •10 percent 
of the ,1s11rcgate bases o( ;111 the proper­
ty (other thiln real proJJC!rty) placed In scr­
vlct• during the yea, then the taxpayer 
mu~t use the mid-quarter c-onvention (or 
.ill property (other than real property) 
r<1lher than the half-year convention. Sec· 

tlon 168(dl(3) o( lhe Code The 
mld.qudrtt!r convention requires th.:it pro­
perty placed In ~ervice during a quarter 
bo treated «J. placed In ~l'rvlce on Lhe 
mld•pol11t or the qunrtor. Section 
168(d)(4)(c) o( the Code Uuslncsses wl l I 
need to m;ilnmin careful record~ of their 
purthast!s of personal property to avoid 
appllc,tllon of the mid-quarter convcn­
uon to all property pl.iC'ro in service dur­
ing their t.lx year. 

Instead or deprcclatinl! prop<.•rty under 
1hc ,1ecclcrn1cd cost rccovory system as 
modified by the net, tuxp,iyors c:an elect 
to C'urrently deduct nll or part of the cost 
of cert.1in per~onal property bought for 
UJ.c In the active conduct of J tr.:,de or 
buslmM St!ciion 179 of the Code For 
qu:illfylng property placed in ,;ervlce 
.ifter 1986, the expensing dl•durtlon is 
equt1I to $10,000, ;:ind In the CJse of a 
p,rrtm.•rship, this llmltallon .ipplles wlth 
rc~pect to the partnership arid each part­
ner. Section 179(b)(l) .ind (d)(8) of the 
Code I he expen~ed amount is <lcduct­
c>d from the prop1?rty'~ ba\is . The e)(pens­
lng deduaion ii, subjcd 10 ~l.'Wri!l liml@· 

When you have to keep a 
real estate project moving, that's 
a sign you need Commonwealth 

CM~ ,Ind I lght•dLrty ll'll Ck\, for CX,\JT1ple, J K M lh J 
I Ir d f h h I th ornos . orr aw, r. 

arcs' tr rum t e I Jl,e.year c .iss to e State Representattvc ff COMMONWEALTH LAND 
five-ye.ar cl.is~. SecLon l68(<')(3l(b) of the 164 st. Francis St .. Mobile. AL 36602 & TlTLf INSURANCE COMPANY 
Code (205) '133-2534 A lld.lnte G!IJIC) I W'1\ Con'c1.lnV 
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lion\. l he ,1mou111 cxpcn,<>d c.innot ex­
ceed the taxable income of 1he taxpayer 
derlvt'<.l from 1he .:icllw conduct of a 
1rude or business during the tax year. Sec­
tion 179(b)(3) of ihe Ccxl<• If 1he aggre· 
Jl(lf(' cost of qualifying propurty plarnd 
In service during 1hu lM< yo.ir t!xceed~ 
S:l00,000, then the dcduc1lon I~ rt'duccd 
hy the cost of qualifying property in ex­
C'f",s or $200,000. <iPCtlon I 7<J(b)(2) of the 
Corle If the expon~f'd property is not 
IJ!,ed predomlnately in ,1 trade or busi• 
11Ch~ ,,1 .1ny tlnw bcfort• 1111' und of tht• 
propcr1y's recovery pNlod, the taxpayer 
nlllbl rc>cognite 1cc,1p1u1e inconic. Sec­
tion I 79(d)(10) of lhl' Code 

The ,1c1 has consider.tbly slowed dnd 
lengthened the dcprccl,11101, of rec1I prop. 
Prty, Undf'r prior l;iw, rc;il property was 
rcrnwrable over 19 ye.irs under the 175 
pvrn•nf declining hDIDnC<' rnethocl, swit· 
c hlnM to the ~lrilight-llne method tit ii 

tlnw to maxim 1e th<> dcpn•d;ition de­
ductions. The c1,t t.!Xtcnd~ the rccowry 
period of res,dcntlal t.il property to 27.5 
yi_•,,r~ ,rnd of nonrc.,,df'nti,il real proper­
ly to 31.5 ye,m. Section 168(cl o( 1he 
Code The depreciation niethod ls the 
Sll.il11lit-llnP method wi th ,, 111ld-month 
c..011w11tlon. Stcllon 166(b)(3) of the 
Codt• 

l he modification~ lo 1hc dcprccla1lon 
,~tern ('11<1tted by thC' .itt gcnernlly are 
Pfft><.:llve (ar property pl<1ced in sf'rvice 
• ,fwr Decumbcr 31, 1986. As a con~o­
quMc:e of 1he ch;mgcs In the deprecia­
lio" rules, ~orre busl"t'~~ owners wi ll 
h.iw to tJcprecinte their property under 
thrc.>c methods of depreclt1tlun: 0) proµc..•r· 
ty pl,1< t'i'I in ~ervkl' before 1981 and pro­
p('ny covered by the an1ichurning ruleb 
.iri' depreciatt.!d undt'r the useful life 
~y~tem; (2) property pl.iced In service 
.,(tut 1980 .1nd before JCJ87 and properly 
c:c,w,cd by tr,,nsltion rule\ ,1nd ,intlchu1n• 
Ing rules ;:irp deprt>ci.itt•d under the JC · 

cclernted cost retoVcry ,~ tem; ,ind (3) 
rropPny plilced in s<'rvicc .iftcr 1987 and 
not covtm~d by tr,msiuon rules is deprf'­
d,1wd under the rnodlncd accelerated 
cost recovery S)Stem pur.,uant lo the iltl. 

Business meals and entertainm ent 
dcduc l ion 

Undt•r prior law, tht· cost of food or 
lxwrJges which con'ititulrs ordinary and 
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ncce,~ary busines) 1.?Cpenses wa~ deduct· 
iblr if fumi,;ht!d untfor circumstance,; 
whkh arc condud'-1! to business discu$­
)lon. Soclion 274{e)(l) of the Internal 
Revenue Code o( 1954 

Under the act, bu1lnesscs will nnd that 
1heir husiness meal~ ,1nd entortalnmcnt 
d<'duction!t arc sub)et.t to strie1er ~1.in­
dard~ and only .i portion of such ex­
P<'rl)('!t may be dedueted. A busine)~ 
me,11 is tleductible only I( It Is directly 
rel,,ted to or as\oriated with the c1cLivc 
conduct or a taxpayer'!. trade or business, 
ilnd th!.! taxpay(!r suu~t.intlate!t the deduc-
11011. St•<:tlon 274 of the Code The cost 
or 1hc meal b not deductible if It is lr1vish 
or t!xtrc1vagJnt, Jnd thr taxpayer (or an 
employee of the raxpilyer) mu\l be pre?r 
(>nt ai the meal. Senion 274(kl(ll or the 
Lode 

The deduction foro therwlso allow.ible 
bu5iness meals and erucrkllnmcr,t I~ Jim 
lted w /:JO percent of the co,t. Section 
174(n) of the Code There ,,re a number 
of t!xccptions to the 80 percent rule, in­
duding Jn exception for qualifying ban­
(Juot meetings during 1987 ,ind 1988. 
lhf' act limits deduction~ for tickets to 
entar1.ilnment even() 10 80 percent o( the 
focp value or such I lckets. Section 
274(1)(1) of tht:! act The .:ict disallow~ n 
portion of 1he JmOllfll allowable as a de­
duction ror skybolle~ leMC'd for more 
th.111 one event for businei.s entertain• 
mem purposes and ph,1~e~ In tht! disal­
low.:ince over a perlcld or 1hr<.'C years. Sec­
tion 274 (1)(2) of the act 

Liquidation of a corpo ral ion 
l he Jct hJS made sub~tJntiai c-hanges 

111 thc m,rnner fn wl'lch corporations and 
their ~hareholder; are taxed upon the 11-
quidotion of the rorporr1trc,n. Undur prior 
l<1w, il corporation gcnorolly recognized 
no gain or loss (except for depreciation 
rcc·,1pturc and simlli.lr Jt·emsl us a re~uh 
of c1 db1ributfon of assets In complete ll­
quldi1tlor1 (Section '336 of the Internal 
Revenue Code of 1954) or, I( Cl!rtum con­
ditions were met, on ,1 llqu,ddllng sale 
of It~ ,Mets (Section 337 of the Internal 
Revenue Code of 1954), 

Under new section 336, il corporation 
mu<,t recognize gc1ln or lo~~ on the dis­
Ir lbulion o( property in complet<> liquidil· 
tron ,l!i If the property ';I.We sold to the 
dil>trfbutce !lharehokfor for ii!> fair mJrket 

v.1luc. I( the property is dlWlbutcd sub­
jeCI to a liability, or a llalJlllty Is Jssumed 
in connection with thC' dlwlbution, then 
1hc proporty I~ deemed to hove a fair mar­
ket valu<cl al least equol to the liability. 
SL•Ltlo11 336(b) of the Code The act re­
pcab Section 337 o( thl' lnwmal Rt.>vcnue 
Cooe of 1954 so thnt liquldatlng sales are 
treated no differently tha'l other sales by 
the corporation. 

I he act provides sovcrnl exceptions to 
the general rule I hat gain or lo~s Is ruc:og­
nizcd by n corporotlon on .i distribution 
of property In complete llqulda1lon. 
Un<for On\' exception to the? gcnoral rule 
gain or loss will not be rccognlled with 
rchpl!Cl lO any distrlbutlo, o( property by 
a corporJtlon 10 the cx1cn1 thill there is 
nonwcognltlon treatment to the recipient 
under the rcorgoni1a!lon provblons or 
1hc Code. Section 336(c) or the Code 

A ~econd exception to the gc11e1c1I rule 
pmvldt's that under reijul,11lons to be is­
,;ued by the lnwrnal RCVl!nuc Service no 
g.1in or lo~~ will be ret.ognited upon the 
&,lie, l!xchangc or distribution of a con­
trollt-d corporation's ~tork by the parent 
corporation if 1he pMcnt corporation 
elects to treat such qnl~, cxch,mgu or 
cH,tribution a~ a disposition of all or the 
as~l'tq of the controllt.>d corporation. Sec· 
tion 3J6(e) of the Code A corporation 
I\ a controlled corporatron If a parent 
owns 80 percent o{ the v.ilue and voting 
power of the corporation • 

A third exception provides that no gain 
or lo~, i~ rccognlzecl by ,1 liquldath1g sub­
~ldl.,ry corporation on 1he dlMrlbutlon o( 
proµcrly to an "BO-percent dis1rlbutee:1 

Section 337(a) of the Code An "80-per­
umt cll~trlbutee'' is d<>flncd a~ a corporc,­
tio,1 which meell> the 80 percent stock 
owncr~hlp requirement~ of section 
332(bl or 1he Code. Section 337(c.:l or the 
Code 

A rourth exception to lhC' gencrnl rule 
O( g,1111 or loss reCOf;nltlon cont:ilns two 
pmvi,ion~ designed to limit the ability of 
t.ixpay<m, 10 "create aniOcial lo)SC!S at the 
corpor.1te llwl or to duµlic.itc sharchold· 
er IO!,l>C!. fn corporate solution through 
contribution of bui lt-In loss property:' 
Con(. Rep. No. 841, 99th Con8,, 2d Sess. 
200 (Sept. 18, 1986) The (lr~t provision 
~till<'~ that no lo~~ may 11c recognized on 
lh<• distribution of any property to a 
r<•l,1ted perwn (within the muanlng of 
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\(.'Ction 267) if the distribution is not pro 
ralil or the property Is dl~qunllfied prop­
erty. Section J36(d)(l)(A) of the Code 
"D lsqur11iflcd Property" Is cfpflnrd a~ any 
property whlc:h b acquired by th1.> liqui• 
rl,,tlng cornor,1!1011 in .:i qcctlon 351 ttdns­
action pr 11s a contribution to copit..11, dur­
ing the five-year period ending on the 
d.itc of dbtrlbution. Section 336((1)(1)(8) 
o( the Code The second provision pro­
vide~ 1h,1t If property b ,1cqulmd by the 
llciuidi.ltlng corporation In J ir.in~actlon 
to which section 351 oppllo~ or d!. d con­
tribution to capital, and the ,requisition 
wn~ part of a pl.in in which ., principal 
purpo\e wa\ to recognl,c 10,5 by the 11· 
quld,lting corporation in connrctlon with 
the llqulcl.ition, th1m for purposes of 
determining loss on tho ~.1le, exc.hange 
or distribution of the property, the adjust· 
~d bo~is of the proper ry must be rcduc1.?cl 
(but not below zero) by tho excess o( the 
ad]u$tcd basis over the foir market value 
o( the property on the date o( the con­
tribution. Section 3J6(d)(2) of the Code 
Any property acquired during 1he two 

years prior to the adoption of the plan 
o( complete llqulclation In a Se< tion 351 
1rr1ns;iction or ns a contrlbwlon 10 capital 
Is presumed to have been contrlbut.cd to 
tho liquidating corpormlon with lhc pro­
hibited purpose. Section lJG(d)(2)(8)(ii) 
of 1hc Code 

The ac.t cont.1in!. a lof)(!cldl provi~ion 
dc,,lfng with the lquldatlon of certain S 
corporations. An S corpor,1tion that was 
formerly a C corporation generally mu!ol 
p;iy ,1 corporote level tax ,ll the highest 
r.:tt<' ~pecified in Section I l(b) o( tht' Code 
on the lesser of the "rocognlLed built-in 
g,1lns'' or the corpor.111on'\ tax.ible in­
come (or the y('Jr If It \Vl!re not .in S cor­
poration. Section 1374(d) a11d (bl of the 
Code "Rccognl1:cd built-In g.iln'' b 
built-in gain (the t'xccss o( fair market 
VJluo of the assets ovor the aggregate ad-
1u~wd b,1i.es of surh aw·t~) as or the time 
of convorsion to S corporation Slatus 
which b rccogniwcl during the ten.year 
porlod beginning on thl' first day of the 
first taxable year (or which 1he C'orpor,i. 
lion Wils an S corpordlio11. Section 1374 
(d)(2) of the Code GJln on lho cll,posl­
tinn of any asset within the ten-yoar 
period will be presumed to be bullt•in 
g,,ln unit!!»~ thl! S corporation can estab­
lish th,,1 the .isset wJi. acquired or tht' ap-

The' Al..tb.inM LawyC'r 

prcciatlon accruoo drtcr lhl• corporation's 
c-onvcf!.1011 to S corporc11ion \tatus. Sec­
tion 1374(d)(2) of Lhc Code Tho rulQ is 
upplic;ible lo corpomtio11~ el<'ttlng S cor• 
poriltlon ~tntus after DP.c-ember 31, 1986. 
Sctllon 633(b) of the .ict 

Although the c1ct gener,1lly ,1pplles to 
llquiclatlon!t completed af1er OeC'ember 
31, 1986, the uCt cor1tdi11~ numerous 
1r.1n<1ittonnl and grardfathcr provisions. 
A trnn\ltional rule allows !tmJII, closely 
held comp11nie~ to apply prior IJw with 
respei:t to sale ;:ind di&tributlons com­
pleted before January I, 1989. Section 
633(d) o( the act l'he? tmn~illonill rule 
docs not ,1pply, hOW\.'VCr, to ordinary in• 
come and shon•tcrm cc1plt,1l &din proper­
ty nnd gain recognized on disposition of 
,,n ln3tallmrnt obligotron pur~ur1nt to 
Scttion 45313 of the Code. Scc1lon 633(d) 
(2) of 1hc :rct A corporation Is ellgfble 
ror tho tr,msltlonal rult> If (1) on August 
I, 1986, .1nci at all time~ thNc.1fter hefore 
the corporation i!t con1plcwly liquidated, 
more thiln SO perceo1 (by v.ilue) of the 
\IOC'k h held by ten or fowN individuals 
and (2) tht' value o( the corporJtlon does 
not exceed $10,000,000. Section 633(d) 
(5) of tho ,,ct R<-'lie( is pht1sed out for 
corpor,1tlons with v.ilue~ bttwco ri 
$5,000,000 and $10,000,000. Section 
GJJ(d)(Jl of the act 

In i!clrlition, the legisl:itiw hl~tory in• 
cllcillc~ that 1he ~tock mu\l h,we heen 
lwld for the lesser of thl.! fivt.'-ytmr period 
ending o,, LhC' daw o( adopt ion of th!:! 
pl;rn of complete liquid.it Ion or thlal per­
iod during which tho corpot,ltiun (or any 
prc>dece~sor) Wil5 in cxi~tonce. 11. Con. 
Ro~. 395(74) 

Capit,11i.catlon rule s for inventory, 
constru ct ion and development costs 

St'ctlon 803 of the ;,ct ;idd~ '>P<iron 263 
A 1.0 the Code, which provide~ uniform 
c.1piull1.ntl<m rules for cost~ lncurr!!d In 
t11;ir1uf.icturing properly, con~tructlng 
property or purchasing 11nd holding 
property for resale. Prior l,1w required all 
dirc•c:I production cosh and Cl'fl,1in in­
dlrt>cl production costs to be Included In 
Inventory tO!i t dnd dedut.tcd as co!tt of 
good~ sold as tht' Inventory Is 1,old. Other 
Indirect cos~ were treJtcd ui. period costs 
0r1cl ckcluctod al the end of the account· 
Ins period. The t1c1 gencr.illy requires 
mnrP indlrec-1 co~rs than under pdor law 
to be inc;luded in inwntory co~, and 
cll.!ductccl JS 1he product b ,-old rather 
th,111 dl.'duc.tL-d r11 thc cmJ o( the <1ccount­
ii1g pl•rlod. Section 263A(a)(2) of the 
Code Indirect co~ts iJ{{Pr.tc>d hy 1hls lc1w 
include costs (includlng grncrnl .ind ad­
rnlnl~tmtlve co~ts) aHributable to pur­
cha~lng, processing ancl ~tor.ige of goods 
and ii portion or p!.!n\ion Jnd fringe ben­
efit c.ow,. Co,,(. Rep. No. 841, 99th Cong., 
2d Sess. 303 (Sept. 18, 1986) Similar in· 
direct costs incurred with rl.'spcct lO non• 
invontory Items must I-Jo C'npitc1ll1.ed. 

ThC' uniform caplt.:illz.1tlon rulO!> .ipply 
to rc,11 or tangible person;:il propc11y pro­
duced by thQ taxpayN ,md propeny ,1c­
quircd for wsaie. Section 26 lA(b) of the 
C0tle lnwntory atc1uirt>d for re~ile thal 
is personal prop<?rty I!, C!Xcludt't'I from the 
Llnifor n1 capitJliza1lon rules If the p ro­
perty 11, acqul red by J lnxp,\yor h,\Virig 
,1vlir«Ke ;innual gross receipt~ (or the 
lhret• prior taxable ye.:irs o( $10,000,000 
or le!>!>. Scc1ion 263A(b)(2)(B) of thl! Code 
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The new uniform capltolization rule~ 
wi ll require most busihesses to m11intaln 
.:iddltloni11 records 11nd generally arc ef­
fectlve for costs Incurred aft~r December 
31, 19A6, Section 803(d)(l) of tho act 
Several exct!p1lon~ c1nd lrJnsltlonal rules 
apply, however. I( o 1oxpayer i5 reqlli rP,d 
to change Its method of acco1mtin11, for 
Inventories to comr ly with 1he uniform 
copitalizallon rule~, then 1h1c? period for 
raking into ac:c:ounl th~ adjus1mont wil l 
not excet:?d four years. Section 803(d) 
(2)(B) of the acl. 

Simplified dollar•value LIFO inven· 
tory method for small businesses 

fht! act allows eligible small business­
c~ to elect to use slmplifled rules (or us· 
Ing the LIFO inventory method, Section 
802 of the act, amending Section 474 of 
the Code Under prior law, a ~lmpll(led 
LIFO method was available for business• 
l.!s wlth awr.:11w ilnnual gro)s recelp1s o( 

$2,000,000 ur l!!~S. The act provides o 
new simplified dollar•vaJue method of 
pricing lnventor·ies for purpose~ of 1he 
LIFO method to a business I( Its avernge 
annual gross receipts for the three 
r,rec;e.ding lilXilble years d<J nor exceed 
$5,000,000. Sect on 474(a) and (c) o( the 
Codi.! Tho grob~ receipts or commonly 
controlled entitles must be aggregated In 
applying this Lest. Seclion 474(d) of the 
Code 

The LIFO method can be an odvanta• 
seou~ method of accounting for irwen­
tories1 p;irticularly In lnAr1tlom11y period~. 
since the cost,~ of 1he most rtlcenl addi-
1ions lo inven1orrt!S are matched again~1 
sales. Many smdller business!.!~ have not 
used rhe LIFO rnc1hocl because of the 
complex and costly occounling methods 
required by the I IFO method, The simp· 
lified dollar-value LIFO method will 
make the I IFO method economically 
foasllJlu fur more ~mall buslri!!s~cs. 

Tax year 
The i'ICt limit s a tax 11dvantase of using 

the corporate form avnrlablf' under prior 
l.iw. Under prior law, ownlc!rS or cl busl­
f)CSS would defer taxes on some of tholr 
bu~lness Income by putting the business 
entity on a ([seal year and using n calen• 
dar year (or their personal taxes. Income 
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realized between 1he end of 1he fiscal 
year ilnd 1he calendar year would not bo 
included on ah owner's 1ax roturn umll 
the end of the calendar year. 

The act provides that a pro(csslonal ser­
vice corporallon and on S corporntlon 
generally must use the calendar year as 
its taxable yec1r. Section fl06(b ) and 
(cl(l )(i) of the ac:1 In addition, the act 
~trengthens the priur law l'equirernl!1ll 
th.tt a parrnorshlp must conform Its tax• 
c.1blc year lo th1.: taxable year o( its owners. 
Sccllon 806(0)(1) of the c1ct An excep. 
lion 10 the general rules exists If the en• 
city con establish, to the satisf.lction of the 
secretary or 1he trea&ury, a buslne~~ pur­
pose For having .i different 1axable yt.!ar. 
5f?c:tiun 806(a)(1), (b)(.2) c1rrd (c)(1) of tho 
c1ct Thus, the act narrows opportunities 
(or tax dClfcrral by owno,·s o( professionol 
service corporations, S corporations and 
partnerships. 

As a business converts to o calendar 
year in 1987, its present nscol year wi ll 
end In 1987 ond 11n ;iddltionnl shori tax 
ye11r wil l encl December 31, 1987. This 
prQces~ will requlm par'IMrh, S corpora­
lion sharuholders and professional ser­
vice corµorat.io11s to include 111oro thar) 
12 months o( income on lhelr return (or 
1987. The act allows partners ;ind S cor­
poration sh11reholders lo spread the Ii,. 
come in e1<cess of expenses rrom the 
short 1.1x year uvcr four yi!ar~. Si!ction 
ll0C,(e)(2)(C) or the.! act Professional ser­
vice corporations, however. wlll be re­
quired to recognize ~II o( the addltlonnl 
i11con1e in 1987. 

Limitation on use of cash method of 
acco unting 

Section 801 of the act adds Section 
448 to the Code limitfng the taxp@yers 
who cr1n use the ca~h method ()f ilC· 

counting. Section 446(a) provides that 
,h~ ca~h method rnc1y not bf! usi!d by o;1 

C corporation, a partnership which has 
a C corpor.11lon as a p.1rtncr or a tax 
lihci1er. Thero are excepl'lons to the 
genernl rule for forming businesses, qua• 
Ii fled personal service corpor,lllon s and 
a C corponilion or partnership which has 
a C c;()rprm;11ion as a partner Ir 1he average 
c11111ual gro~~ receipt~ of such c,Hlty ror 
lh<l preceding thrc.>C tc1x year') does nol ox· 
ceed $5,000,000. Seclion 448(b) of the 

Code The provisions of Section 448 
generally are 1Jppllcable to taxable years 
beginning afler Dec&rnber 31, 1986. Sec• 
tion 801(d)(l) of the act A taxpayer may 
elecl l.o apply the ca~h niethod to ,my 
loan or lense or nny transaction wilh a 
related porty entered into on or b,Aorc 
September 25, 1985. Section IJ01(<.l)(2) or 
the act 

Emplo yee benefits under qualified 
plans 

The ,WI enacted numerou~ changes 10 
the provisions of the Code dealing with 
qualified retirement plans and statutory 
employee benefit pla" s. Title XI of the act 
Although a decision of such modlflco· 
lions under the act ls beyond the ~copf' 
of this nrticle, some of the changes which 
wi ll have an impact on lhe plans of qual­
ified srm1II businesses Include: new con­
trlbullon nnd benefit limitations for dc­
fh1ed ceintrluu1lori plan~ and de(IMd 
be,,cflt plans; reductions in the amount 
payable from cl den,,ed benefit µlnrt; 
revised rules governing the Integration o ( 
qu;ilified plan benefits with sori,:il securi· 
ly benefits; new nondl~crimin;itory te~ts; 
minimum c<>verage req1.1irements for 
qualifi ed plans; accclernted V(,)~lin g 
schedules; modiOcd rcsirlcllons on defer• 
rals under and wlthdrowals from cash or 
deferred rirmngements: and uniform dis• 
tribulion rules for all qualified plans. Plan 
;in,endments Me needed to comply wi th 
1hc provisions of the act and must be 
madu no later than the last clay o( th~ fir~l 
plan yedr beginning on or after January 
I, 1989. Secrlon 1140 or the act A qual­
Wed plan must comply in operatlo11, 
however, wlth the new provisions of 1he 
acl as of the effective d<1te of each 
provision. 

The .icl also rnodlflcs tho rulC!!t for lh !.! 
simpllfled employee pension (SEPL 
which are de~igned lo allow small em• 
ploycrs lo provide pen~ion r,l11ns (or their 
cmployoe~ wltho1,11 lhe c;()n,plexitles and 
costs norm,1lly as~odated with qualified 
pension plan~. Sev(:ral chang£1s 10 the 
SEP requirements decrease the aclmlnls­
lrntlvi> requirements oppl I cable to .in 
employer maintnining n SEP. The .ict adds 
an ~lective ><1lary reduction arrangement 
to SEPs under which emrloyePS may 
elect to have the ~mployer make p11y. 
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ment,; to 1hc SEP or to 1he employee in 
cash. Section 408(k)(6) of the Code 
1:lcctive deferrals by on crnpltiyee ~encr· 
Jlly aru llmlled to $7,000 or his annunl 
,alary. Section 402 (g)(1) of the Code 
Contribution, by an employer on behalf 
of 11n employee to a SEP curn"ntly are not 
t,1xable to the employee. S1.'ction 408(h) 
of the Code Tt,c elective ~.il.iry reduc 
1ion fc.11un• i~ availnble only If the 
l.'mployer h.i~ no more th,ln 25 employ­
ees at any time during the preceding Y(.J.tr 

r1nd the elcctlon 1!> made whh respect to 
not less than SO percent of the employee!> 
of the employer. Section 408(K)(6) of the 
CodC! 

Conclusion 
Prudent m.u1,u:ement rrquire~ ~ry 

~mall buslnC!~!> 10 review the possible Im­
pact the wx revblon~ t>nilctcd by tho ac.i 
wi ll hnvo on both the bu~lnei;s ond It~ 
<Miner; 11ncl to cv.iluatc mt•thods of m,lk· 
lnH the nrw provlsior'IS of the act work 
to thc11· advilntage, The review !>hould in• 
elude not or,ly !'ln anilly,I~ of th!a! poten­
rial 1ax ll.1blllly of the bu~lncs:. and It, 
owner,; If thC! bu,ines5 continues In iti. 
present form, but also the cost and con­
\Cquenc<'s of co11VCrtlng the bu~iness to 
another Pnllty. The cost of lir1uidoting 
may bl! les~ for small corpor.itlon~ th,11 
quallfy for .i tran~itional rule that allows 
certain ~mall clo<.ely held rnmpanie., lo 
enjoy bc,,entlal provisions o( prior lnw 
wirh respccl 10 llquid,1lions completed 
h<'fore Janu.:iry 1, 1989. 

Under the JCI, the n,1turc of a tax­
pt1yer's income and lhe m.inner of opur­
tHlng 1hc t'lnivity that produces the in• 
tome I~ slgnlflrnnt (or l.'.lX µur poses. Tnx• 
t>,IYCI'!» wilh Pil\\iw losses ,lncl credits will 
want 10 seek means of generating pa~slve 
Income or or tr,m~formins ,1 pa~~l\lf;! ilC • 

rivlty to o bu~lness t1ctivi1y throu8h 
materi11I participation in the tlCUvily. It 
may be heneOdal for a tc1xp.-iyer to mcot 
the active piHtlcipation ~tnnclarcl with 
rt>~J.)C!ct to rental reol e~taw ,1ctlvfries, Ac· 
qulsltlon o( pt>r\c,11111 property ~houlcl bo 
limed to avoid the mid-quarter conwn­
tlon which h .ippllcable when more th.in 
-10 percent of lhc c1ggregatc> bases of all 
th!.! person.JI property placed in servkc 
by the buslnC'% during llw yu;ir I~ plocrd 
in service during the l.:i,1 three monlhs 
of the IJ)( )'.>ar. 

I he.• 1\/abilmiJ I Dwyer 

Several provi&lon!t or 1he act were in• 
d uded ~peclflcally 10 <1sslst smi:111 busl· 
nesses. Smnll bt.Jsine~scs may be cllglble 
for the ~impllfied rules for using the LIFO 
inventory method and moy be excluded 
frorn rhc requirements of the uniform 
cr1rllDlbmt10,, ruleb for porsonal proper­
ty acquired for rest1lc. Certain ~mall busi­
nesses will not he requited to u~c the 
cash method of accounting if the tM'l'ilKe 
;:inmrJI gro~s recei1Jts of such entity for 
the preceding three tax Y"'nrS do not ex­
ceed $5,000,000. Tho modlfio,tlons to 
the rulC'~ for SE~ niJy make these pen· 
sion pl;in~ more ailractlve to small em· 
player!.. Thus, careful tax and business 
pl.rn,,11111 ih required to lcssun any poten­
tial odvc~c consequE!nce~ o( rhc act ,,nd 

to determine the provisions of the net 
which ore advantageous to n smnll 
business and lb owner... • 

FOOINOH.S 
lfh,, trrn, "(o11llllolloo• 0 tl)cd rn 1h11 ~rtlcl• 111fi,i, 10 (; 
co,por,11ion, 01 corfl()1,11lon* th,1111r11 m,r S wr r11,rnllo1n , 
1,11,, •s corpor.itlnn:' ,~1111<'11 ahN the 1ubch1,11mrnl 1h1• IM· 
mr1111I llt••1mur Codo l!.l'C.!lon, 11(,1 1hr1>uK11 Ul'i) 1ha1 
tffJtll'I 5 rnrrior.111011,, •• • 11\,'hrld mdly w11h .,~f!\<'nt> 
ol buth a l)JMl!l\hlfl All~ ~ <Orpol'iltlO!\ fhc l~\olhle Ir,. 
Cl/Ill\' ,;I'"' S co,po,atloo 1, ••""'I In~ ,n,lMt·• ,lmllat to 
1lm1 ol 1t rMnner>h1p: 1h~ llrm, of lnromt!, dl-duttlMI •ntl 
crndl" nl 1111 ~ tt111mrn1lnn MO Rllni:-,lt>d 10 thP 1l11m•hold• 
u11 In pmponlon ,n tlo~h r,.,11crshlp lnlorn,r und 1hrm l11-
ct1wl1,cl 1111 lllt!lr l)ffl(lflol ln,om11 ,~-1Ttom1 "" \ tOIIXlf.l 
tlon ha, orlwt (l\.11JUj1rl,tlc, ol • mrpomlon 1uth .» 
lhnill'C.I li,1bll11y 1' l'Olll<flJlklll "nd lb 1hJr\'11<11dcn n\u\l 
<'ll'tl S uwpc,,,1i0t1 ,wu, lo 1>11 olrg,1.1~ lo, \ rn1110l'illlon 
)tlllut, • rorp(lm ilnn mu,, nwe1 u•ni.\ n t'tt(:\Uitttnli\f\l\, 1n· 
,,fodlnij nct 11111,e !hon 1, ,hufl'h<1lrlr,.,,~, f 011,01,110 ,IUJ,c,, 
hultlur11 ,11,(l noly 1J1w t lun 111 11ock. 
t\11 1~/1•10•ntco ra 1hn (,,rfo 11ro 111 1"'-· ln1ern~I ll,w11u~ 
C:odr 11/ l</86 
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Introduction To Lender 
by Gri!gory H. Hawley 

Introduction 
For thoso who adhere ro lime-won, 

cllches aboul banks rorcclosing mort ­
gages on widows and orphnn~, there are 
now leg<:11 rcmL'<fies to curl> the f)O'Ner or 
creditor:.. Courts acros~ the country have 
rendl:!red Judgments against banks 1m('!cr 
the broad rubric of " lender llnbillty" to 
compcns;11c debtors who prove th.it 
lenders hc1vt! improperly meddled In 1hc 
debtors' affairs. Thus for. however, the 
new thcorlc~ o( liability h,we not holpcd 
any widowi. or orphan\ but have nsslstcd 
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corporations and corporaw owners In re­
covering million~ of dollars In bu~inc~s 
losses arising from concerned lenders 
who interfered wllh corpornt,~ gc>Ver­
nance or management 10 pro1ect their 
loanh. (for example two c:ases filc'CI In 
fedcr.il distric1 coun In Texas by Wllll.im 
I icrbcrt Hunl and Ncl\cin Bu,1kcr I lunt 
agalr1~t l3 lender~ ,illcges $13.8 billion 
In damage~). 

Although the IC'rm " lender 11.:iblllty" 
may be new, the thmrl tii. of liability ure 
l10t. M ORI o( thP lendc, 11.ibillty Cil'lC'S .,1-
lcgc common law cau~c~ of action such 

as fr,iud, du res~, b~:ich of g0<>d faith, tor­
tlou~ in1crlcrencc with busine~~ rel.itlons, 
Instrumentality, principal-,1gcnt and 
l>teilth of fi<hrrlary duty. Some c.1se~ also 
.is~Nt st,lfutory claim~ under the Uniform 
Comnll'rC"ial Code, (ecforal securitie~ 
law,, the Rackt'lc.'Cr Influenced and Cor· 
rupt Or~ani.rnlior1s (RICO) Sh1tute or the 
fodcr,11 cnvironmcntill superlund blil lutc. 

To daw, 1Jw ~cmlnol lendt>r li.iblllty 
lil,th h.iVc occurred in jurl~d,c:11011~ out­
~1de of Alt1bama, but they h,1VI.' lrJvcled 
undC'1 theories r<'cognlzcd by Al.ibamo 
cour·r\, Con~eql1l•ntly, ii ~ccms only n 
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Liability 
m,1ttcr of time bt.,forl! Al,1b,1m.i banks and 
other lending ln~tltutlonb encounlt!r 
ll!nder ll,1blllty lawsuit.$ In Al.ib,1m,1. Thi~ 
.irticlc will outline the most slsnlflcant 
thr.orlcs of lender llabilily, clescrlb'e the 
l<,,1dlng r;i~ps In those arP.1~ and give an 
account of the present ~till<' of the li!W 
in Alabama. 

Fraud 
In the cE>lehrated decl~ion of 51,11e NJ· 

!Iona/ 8,ink v. Farah Man11f.1cwrlng Co., 
678 S.W. 2d 661 (T!lx, App. 1984), the Tex· 
a, Court of Appe.il~ uphpld the triill 
court's $18.9 mllllon JudKmenl ..igainsl 
the credito~ of Far.:ih M.inuf,1c1urh1g Co. 
(FMC), FMC Instituted thl' .1c1lon against 
four creditors ba~ed on the creditors' Jc· 
lions surrounding a munogement chnngc 
clc:1u\e In a $22 million loan ;,greemenl. 
Tho ninnagcment chnngo cla\1se im­
posed dcf,JUlt if any cltictlon to the office 
of prc>slden1 al'ld c.hlaf executive officer 
wa!> considered by any two of the four 
nl•rlltor bm1ks to be advcr~c to the Inter· 
ests of the bilnks. 

Willl.1m fJrdh, a desc:oncfont of FMC'& 
fouridor and a formor Cl:O c,f FMC, In· 
dlcnmd .:in lntcro~t In returning ii~ CEO. 
S1-var.1I of the bank~, thrmJKh their law­
yer\, vowed to member!> of tho bo.ird or 
dlwttor., that they would "p.idlock the 
compclny·~ door<' ;111d "hank, upt" the 
comp.1ny ,f Farah were 10~talled as CEO. 
To thC' contrary, howt•vcH, the evidence 
~howcd thot thc bank, hild clncided th.:it 
thry would not Jedare dcfnult If Fc1roh 
(';illed their bluff and were electPd. The 
boilm heeded the thrc.1t, ,ind (.ii led to 
l.'lect I .irah. Com.equently, wht•n FMC's 
financial condition became dc~peraw, 
farc1h ~uccei.sfully initifltcd a proxy fight 
for return JS CCO nnd, u(te, engineering 
;i ~ignlrlcan1 eeooomlc upturn, fnstiwtcd 
,1 frnuci .iction against 1lw lcndlng banks 
for thl..'ir threat ''to bank1up1" the com­
p.sny .ind for thP dam.ige, resulting from 
thC' subsequent downw,1rd slide or FMC 
bcforo f<1rah regained control cl~ CEO. 
Th<' Texas Cout1 of ApJ)PJl5 rnumcrated 
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thC' cll'ments for rni~repr~cntJtiondl 
rmud ii~ follow,;: 

(1) 1hu making ol milterlal ml~rcpre-
~c11tJtiom; 

(2) which .ire false; 

(1) with knowledge of the fr1lslty; 

(4) with the lntl..'ntlon that the misrer>-
rc,t•nttltlon will be a<.:tcd upon; 

(S) ,1ctu<1I reliance; ,ind 
(6) injury. 

The ra,.1/1 court held thm where .i 

µromlse regarding fulll re action Is made 
with the Intent that 11 will not he per• 
formed. and is made to deceive ii per• 
~on, then it is actmn.1hli! il\ a frndulent 
repre!ot'ntation. lhe court found the 
crcdlto~· threa~ con~tlt,111.-u cl mhreprt.!­
~om,11lonal fraud. (The cou11 il lso ~lated 
,1 vrirlNy o( riltcmJLO holdlnK~ which wlll 
be dt~cusscd lnrr.i.) As prcvlolh ly noted, 
the trial court assessed cl.:Jn1il~IC~ ;it $18.9 
million (while on .io11eal to the Texas 
Supreme Court 1hr pilrtle~ ~t>ttletl the 
CilSl', reportedly <or $12-13 million). 

Al,1bi1ma ldW ,~ In .icc.:ord,mcc with 
r.ua/1'~ lntcrprctallo11 of lrnud. The Ala­
l,,1111,1 Supremo Court, In I laddox v. First 
Alobnn,a Bank, 449 So. 2cl 1226 (Ala. 
1984), st.:itecl that "whether a represenla• 
tlon i\ mildt> willrully, rcrklC''l~ly, or mi~­
takenly, the critic.ii elemPnts of fraud in­
clude: (I) ii false repre\t•ntiltion, (2) con­
wrnl11g ,1 material fclCt, (31 uµon which 
the plJln1if( ha~ relied, and (4) ha~ been 
d,lll1J(4l'd cl~ cl proxlnMtu llJbUlt:' 449 So. 
2d ,II 1229 

Further, an AlabamJ feder,11 court, In 
l,inguagc thi.lt could ,1pply equ,1lly to the 
threats 10 "padlock the doors" In Farah, 
m,1i11tnlned that "(tll<1.> only ha\i~ upon 
which tstateml!nl~ proml~!>ory or threat-

enlng future action) could ~upport a find-
11114 of traud would be .i \hewing that at 
the time the promi,P o( future Jctlon was 
m.-idc, the promi~sor did not hnve nny in-
1en1ion of c,myl11g l)ut thll promise as 
mc1dt1 <1nd instead hc1d ,in actunl intent 
to deceive:' Smith v. ClltllC Manhattiln 
(orp., •158 F. Supp. 740 (N.0. Al.i 1978) 
(tiring Shepherd v. Kendrick, 236 Ala. 
239, 181 So. 782 (1936Jl Thu~, Farah's 
holding on the fraud coLnt dearly is In 
accord.ince with Alal>.ima lilW . 

Economic duress 
In ,m ,iltl.lrnatlv"' 10 ii~ holding 1Jr1~ed 

011 fr,u,d, th!! rarah court ,1lso m,1lntalned 
th..tt FMC h..id ~ucce~~fully provt'CI dam­
c18l') under a theory of 1..-conomic dureS!>, 
and cited Wll//s1011 011 Contr.icu.: 

"I< rnwmlc tlure~, (bu,hw,, tOurclonl 
111,1y lw i>Vlden1 by fort 11111 ,1 vlr1in, 10 
chcm,c bo1wecn dl&ta~ll'ful ,1nu coMly 
~11u,1tltm~. I.e. I.low to duro,, or face 
lw1krup11 y, IIJ'I~ ur, rt.'<lil r,1111111 or lo~) 
nl pro(lt\ from J vt>ntur<'" 

11 Wrl/1~1on oo Conr,.1m § 1617 ( ld t'd. 1970) 
The elements of dures\ ,r.11<.'d 1w 1he Farah 

court were· 
(ll 1lw thre.it 10 do ,in ,Kl 1lw 1tw•.iw11ing 

1M11y h,1~ 11u rlgh1 to do, 
(2) of n 1M1ur~ 10 dc~truy thc frN• agency 

,11 1lw p.irty lo whom It ,~ llirN.IL·d, 
( I) lhl' r,•,1r.1In1 1.1u,1•<l by 1h11 thrr•.11 m1r.1 

b<' 11mlnem, ;ind 
(4) the person to whom th~ 1hrrJ1 l'I made 

mu,t h,IVI.! no prt.~cnl mc.im of prolL'clion . 
r hu,, tht" ~.une f,Kt\ u•,f•<l to prtM! frJud 

al!iO \upponl!d FMC\ lh<'Ory lh,tt lh<• tredllors 
h,1d romml llrd economlc durt',\ In lnterfer­lnr with i'MC'~ election of d(lc:cr:, 678 SW. 
21 ,11 ulM 

like• 1111, Texas Court of Appc•,11,, 1ho Al,l• 
h~m,1 Supreme Coun .tl,o h,1, <.>xp,inded the 
t umn1on lilW <l0<trfnc or durt•-' Into the doc· 
mne or c.'Conom1c durmo;. /nl!•rnJl/onJ/ P.lper 
1• Whilden, -1b9 So. 2d 560 (At,1. 1985); Ril/Js 
1 f/111 lt·drr.il Sdvlns> .tntl /t>..in, 422 So. 2d 

C.,,c>gory H 11.wlcy ,~ .i srJduaw of 11..ir 
vdrd CollPge ,inc/ the Gl!orgctown 
Unlwmty l.iw C l'nl<'r. I I<' clerked tor tlw 
Ho/lOrdbie U. \'\I. Clrmon, U.S. c/lsrmt 
i11t/gv, J11d now I\ ,,n ,1s~oci.ite w,111 tlw 
Birmingham (/rm or M.1yn;ird, CoopN, 
r rlerson and GJfo, /~C I II' aim srrvc\ on 
the edltonal 1.,o,rrd of The Alat,ama 
Lawyer. 
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764 (Ah,. 1982); Anc-o@ Corp v. Miller OIi 
J'urcho1fnf,I Co., 396 So. 2d 672 (1\lll, 19111); 
McC/rJth v. Co1110//cl.1tec/ Pipe and Supply. 
151 So. ld 560 (Ala. 1977) 

In /nrern.irlonal Paper v Whilden, IUJ>Ttl, 11w 
Alabama Sllp~rll" Cuurt ,1doptt.'<f tlw Rcs1.11e. 
tm>nt (St'cond) or Con11,,cl!i § 175 (1975) clefl· 
nhlon of rconomlc durl's~: 

"II o p11rty\ mamfc\tJtlon of ,l\M•fH 1, 
lnducod by ,,n lniproprr thro,11 by the 
other pa, ty that le.ivc~ rhe vlc.tlm no 
reosonable ilharnatlvo, the <;ontr.ill I~ 
vofd.ibll' by the vlcthn." ol69 'io. 2d .ir 
562 

Further, the COUii found the legn! el~ 
ments of the economic duress to be: "(l) 
wrongful ocL~ or threats, (2) Onandal dii.­
tress c;:1u~ed by the wrongful act!I 01 

threati., (3) the absence of any rc,bonc1blo 
altern.i1ive to the; term~ presented by the 
wrongdoer:' Id. at 562 

The Whilden cour I lrwalldmed an In· 
demnlty a1:1rccmon1 between the plain· 
riff and the defendant because the plain­
tiH h.id been coerced into \lgnlng the 
agreemer,1 by deiendont's refusinB 10 pay 
plaintiff $7,000 for work alru.ic.ly per­
formed unlC'is 1he Indemnity agreement 
were executed, and defendant's misrep­
resenting (by mini111lLl11g) the potentlnl 
liability und<.!r th~ Indemnity .isreement. 
Id. at 563 UndN the circumstances of 
this c.isc, the plain11(f had no option but 
10 i11dc111nify the defendant. Con~equent­
ly, 1hr ,ourt found duress. 

The Alabama Supreme Court also has 
addres\ed L>Conon,k duresi, In the con­
text of b:ink loans1 in l<iJl/s v. firs, Fcdeml 
Sav/11~ dnd t.o._,n A~soci,ll/011, 422 So. ~rl 
764 (Ala. 1982). In thi~ case, the plain­
tiff wa5 granted a c.01Nruction loan KUilt· 
anteed ill a 10 purcont Interest rare. When 
the clo~lng was postponed threw rnonths 
by con~lruclion delays, the defendant 
bank atwmpted 10 r.li',e the Interest rilW 
to 12 porcent. The Alabarn.i Supreme 
Court reversed a nlrected Vi!rdlct for thr 
bank cJnd remilnded the ca,e for jury 
con~lclcrJtion of plaintiffs claim 1ha1 eco­
noniic dliress fore.cu him to acc:-erle to the 
higher lntere!>t r.itu. 422 So. 2d at 766 

B,1wcl on thc~e C,l'i<!S, AIJb.1m,1 court~ 
would be inclined to consider IPnder lia­
bility ,c1scs on the economic duress 
theory. 

Tor1ious int erferenc e 
In lb third iJltorndtlw ht)ldlng, rhc 

fard/1 court found that FMC had proved 
dam.igo~ under d cause of Jclion for tor· 
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tlous lntt>rfcmncc wllh ron\rilrhr;,l rela­
tlons. Such Interference Included the 
fordt18 out o( Filmh, 1he lm,tall.itlon cl\ 

CEO of per,;on'I affili,1tcd with the banks, 
the interferenre with rcJrah'!, attempt to 
UM' the proxy !,yi,tcm lo regain rnntrol of 
f;MC .ind the insistence that FM( h,re a 
cOn!>Ult,1nl. 678 5.W. 2d at 677 Fur1her, 
,t was proven thilt 1he 1-)nnk's rnn~ultd11l 
w.is inexporlencecl Ill the mens' ..ipµarel 
husine~~ ,ind thill many of lib "Improve· 
ments" ,n FMC'!. opc1t11ions were "too ex· 
pen51vc, poorly prlc.c<..I .1nd contrilry to 
n1r1rket demand!' 678 S.W. 2d ill 677 In 
;icfd111or1, the banks Insisted th,1t their 
consultant be named cro and, from lhl\ 
posi1lo1,, the conc;ultant !,olc.l a1ose1s of 
FMC, tho proceed~ or which w<Ji'C u<1ed 
10 make r('payml•nl\ on FMC\ loan. 678 
s.w. 2d ,11 678 

1 he co111mon lavv c•ll.'!rnent1, for tt caust­
of action ror 1or1lous lntorforcncc are: (I) 
cxlstcnct of a contract; (2) the willful and 
lntcnllon.11 lnterforcnce with the con· 
t,act; (1) the inttinti<lnal act .i, approxi­
mate cnu~c of the dilmi.lge; .ind (4) ac­
tual damagl.!, Thl' Ft1r,1h court ~ccm~ lO 
ha® focu~cd more on the bank'~ lrllcr• 
ferenco with corpornto govcrn,ince Lhan 
on the lrllt.'tference wl th an ,1ttuJI con· 
tracL Nt'Vt'rthele~1>. thl'ir ahc,narive hold­
Ing in 1hi\ reW3rd W.l~ bJsed on the caus<> 
o( nctlon for tortlous interfcrr.ncc of 
con1r;1ct. 

In 1Y86 the Alab.iri,a Sup,eme Court 
expanded 1he cause of ;iction for inter­
ference wi r h contmc1t1al relc11lon~ 10 In· 
corpornte the tort of interlcroncc with 
bu~ine~s relation~. G•O)$ v. /.owdl.'r Rea/. 
cy, 494 So. 2d 590 (Ala. 1986) Breaking 
now ground In thl, oroa, tho Alabam,1 
~upm11u:i Coutt hdd thot the require­
mru1b of the tort of ntemiono1I Interfer­
ence with business or contr,Ktual rela­
llons requires. 

Cl) the exl~tenc:c of a contmc1 or busl­
ne~ ri!l..itlon; 

(2) defendant'~ knowlcdijc of the con• 
trdd or business rcil11tlon; 

(3) rnt<>ntlonal lnte>rfcrence l>y the dt .. 
fondant with the contract or bu~lnes~ 
rul.11lon; 

(4) ab.,<>nce of ju~tlfication for tht! di.'· 
fenrlrmt'<; Interference; dnd 

(5) dc1m,1gc to lhc plaintiff J\ il rcsuli 
of dcfo11tl,111t'~ interference. 
494 So. 2d at 597 

This recent Alabama t:ase clearly ha., 
formulated a causu or uctlon sul'flclently 
bro;id 10 lncorporc1te r.ict situ.itions such 
;i, 1hoM! of ra,c11l wllhoul relying on the 
mOrll narrow 10n of i nterfercncc with 
contractuc1I relations. 

Breach or good fai th 
In mo~l ,tnte~. the common 1.,w 111'1• 

plied .i duty or good f,1lth In contril~l, 
l t1ler, this common l;iw concept WJS 1n· 
corpotatcd in the Uniform Commercial 
Code § 1·20'.3. Con~oquontly, londN lla­
hllity c..be~ Involving ,illcgatlons of bad 
l.iith m,1y involve both common lilW Jnd 
stJttHory ,ill!!g.11lons. 

The Sixth Circuh rec,•ntly upheld ,1 trial 
rourt's $7.5 million juclg~nt .igolmt Irv­
Ing Tru,t Co. in a u~u that (ocu~ed prl· 
marily un common l..iw bad faith. In 
KMC Co. v. /rvln14 Tru)! Co., 755 f, 2d 
752 (Slxlh Cir., 1985), KMC, a grocery 
wholes,1ler and retailer, entered into a 
nnc111clng ..1greenwnt which provided 
KMC wi th u $3.5 million lino of credll 
nnd g11vc Irving rrml a ~ecurity l11tcres1 
in invent<lry and .ic,ounll. receivable. 
KMC brought suit for brcdch of controct 
.ig;iln~t l,vln~ Tru,1 whon the bank rc­
(u)ed without notice to advance 
$800,000 requested l>y KMC dP,plte the 
(.ict th.it the request did not exceed thC! 
$3.5 inllllon limit on the llnl' of <.redlt. 

The Sixth Circuit approved the trial 
<.ourt\ lmtruc.:tion tu the jury that there 
,~ ''In cw,y contmc:1 iln obligolion of 
good (<11lh!' id. Jl 759 (citing Kirke L<l 
She/le Co. v, Am,wons Co., 263 N:Y. 79, 
87 N.E. 16:ll Further. the ap~llille cour1 
lmr,liC'd th,,t the rnpid 1umc1ver of inven­
tory In the grocery whole~alu bu~lnc~s 
created .t c:on~t,int nuc.'Cl for oul'tiC.lC! fi. 
nancinK .ind a.s?.t>rtt.>d that "good fallh 
would rc4ulra a period or noticc> to KMC 
to allow It ., rcabonoble opportunity to 
~eek nl1erna1ive financing, ab,eonr valid 
busine~s ,eamns pwdudmg Irving from 
m," Id. nr 759 (emphasis ndded) 

The f,1cl~ developed ill Lrial doa, ly fa. 
vored KMC Irving Tru<;t conn~ed lhilt 
.it the time of 1he wrmlnation of the loan, 
rhe tn111k Wcl~ 11deq11ately !>CKUrccl. Fur­
ther, an Pxecutivc vlc!a! prc~idcnt and 
manager of secured lending c1ctlvitit!l> ror 
Irving Trust "'acknowledged th,11 Irving 
owed ll!t clients il duty of good fillth, th,ll 
it WJ~ not a policy or Irving 10 tNmlnate 
financing without notice and that if Sa-
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rokin (lhu lc.>dn offker) believed 1ha1 Irv­
Ing Wil\ a_dcqua1oly ,cwwcl he would 
not h,M! been acting in .iccordanc(> with 
1ha1 duty of good f.illh to h,M! refused 
without notice to .idwmcc funds tn 
KMC' Id. al 761 Without he~it.itlon, the 
Sixth Clrcull uµheld 1he 1rli1I court's 
ludgml"nt, 

I hus for. Alabama court~ h,M? been rP­
luc t,mt to find a c.:iuse of action for bad 
tJlth cxcep1 in tht> field of lr1~ur;mce law. 
The Al,lbama Supremo Cowl, In Kl'n ­
nc(/y El<'Ctrlc Co. v. Moore-I lnndlcy, 437 
So. 2d 76 (Ala. 19133), ., hreilch o( con· 
lrr1r1 ,,1,c, stated thHt "l.iJhhough every 
contrilct does imply guocl f.lHh and fair 
cluallng (sec § 7-1-203, Code 1975), ii 
docs not rnrry with it thc duty imposed 
by l,1w which we h,we found 111 thl! con­
text of Insurance rnw,. We MC not pw­
parcd to exumd the tort of b;:id follh be­
yond rhe M!J ol lnsur1111ct" policy cases 
;it lhl~ time:' 437 So. 2d .ii 61 In 1984, 
the court reaf(irmccl the v,1lldlly of Ken­
n~dy £ lcctric in Dlckt•y v. Alabam;i Farm 
Bureau lnsur,1ncc Co., 447 So. 2d 693 
(Ala. 1984). 

Al thl' same lime. h0\Vi.wr1 the door 
~eems 10 be opening In b.Jnklng cases in­
volving the common l.iw dnd UCC 
hre,,ch o( good faith. For examplo, ln 
Brown-M11rx Associote~. Ltd. v. Emigrant 
Savlng1, Uank, 527 F. Supp. 277 (N.D. Aln. 
1981), nff'd. 703 F. 2<l U&l (lleventh Clr­
rult 1983), the courl nowcl th.11 the Ala­
b.1mo Supreme Court hJ<J not recognized 
an "impliro duty In ~1W, ,b di~rlngulshed 
from .in implied cownant, o( good faith 
except in ,m insu1nnrl' cont@cl context:· 
527 r. Supp. at 283 Thi.' court added, 
however, that "the long-stnnding leg.ii 
rrinrif')ll' In thi~ ~Idle holch !hill every 
contmct c;:irries with ii an Implied law 
clury of itood foith .>nd f.ilr clc.illng'' Id. 
,11 .278 (ri tlng Chavcr!> v. National Secu­
rity I /rt• ,incl CiHualty Co., 405 So. 2d 1 
(Al,,. 1981) Furth~r, rhe coun noted ''that 
thlb rlllty m..iy be imposrd hy 1he law is 
t•videnccd by c1 llnu of c,m,~ In this state 
,1llowlng an action In torr In ln~urance 
rMPs!' Id. at 278 The opinion seems 10 
Invite further consicJcr.ilion by lhl' Ala­
b.inM Supr<'me Court or duties of good 
1alth In the banking context. Most of the 

other caS<!s thal seem 10 urge reconsider· 
a1lon of Al;:ibama law on thl~ point, how­
ever, fon,~ on the Uniform Commerclal 
Code rather lhiln on common IJw. 

ucc good faith 
In f/r5t National Bank v. Twombley, 

689 P. ..!d 1226 (Mont. 1984), the defend· 
,in! had taken .i proml~~ory note of 
$3,500 ,1nd granted a security Interest In 
restt1urnn1 kitchen equipment. When the 
defendant l(>ft the restaurant business, the 
lo,in officer 01 First Nation,,! Bank agreed 
to rc~lruLlure lhe lo;in with ,, $500 pay­
off .:ind converted the $3,000 obligation 
10 .in ln)t.lllment lo.in. Unfortunately, the 
lo.Jn officer left town for ~t'Vl!r.c1I weeks 
and when the prom1s~ory note Cdme 
due, lhe bilnk did not know o( this agre~ 
11wn1. When the bank sued to recover on 
tho dcllnquont promiS\Ory note, the bor­
rowl!r counler-claimed (or br<>ilCh of 
good faith. 

The Montana Supreme Court found 
thil! th<' bank had brcJcht."'Cl lb duty of 
good fnl!h imposed by l~w (undur thl! 
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uca, and not Ju'it It.) duiy Imposed l>y 
c:ontrJt t. B.i~L'CI on this distinctJon, th<.' 
Montan,1 Coun remanded the ca~e for 
furthrr cons1dPr,11ion of damaae~ ,w.1il­
t1hlP In ton th,1t were inapplicable uncll'r 
the contr.ict dc1 m. 669 P. 2d ul llJO 
Spcclncnlly, tlw c<>urt notL'tl that punltlw 
d.m1Jgos might be ilvJllable If malice, op­
prf'~Slon or rrnutl wore ,hown. Id. 111 1210 

Al,1b,1m,1 c11ses ,;eem to br movlnfl In 
the direcrion of finding ;i c,1usP or ;irtion 
for hre11C'h of UCC good fallh. In Mo~f'k'Y 
v. W.nhlngton County St.lie! 8Jnk, 491 
So. 2d 229 (Ala 1986), the AlabamJ !iu­
prcmt? Cou11 rt-vctbt.'Cl the trlal couri'!t di· 
we red Vl'..lrditl .tnd held that the plalnllf1 
h.1d offerl'<i su(ficicnt evidence of a duty 
of du<' C'ilr<' 10 merit jury consideration. 
49 1 So. 2d at 232 

McN,ley lnV()lwd ii 5uil by a b,rnk de­
positor who\C' r1cr.ount was ilulomatlcal ly 
d<"bited month ly to pay th!.! depo!>ltor'1, 
mortK,1ge. 1 lw hunk In tum ls!,ucd a 
ca!,hit•r'~ <.lwck lo the mongagcc. On 
r!!bru.iry .l3, the dC()<)!tlter deposited suf 
Oc.h.ml fund~ to make 1he necess.iry n.iy­
mont, but 1hc bank did nol prepare t1nd 
n1,1il .i ca~hler's chE'ck until M.irch 1, 
which wn~ recelwcf M11rch 3. When lhl' 
mongag<'e ln~tltutt>d roreclosiJr!! pro­
c:eerlin14!!, lhl• dcpmltor/rnortg<1gor C.0111• 

menced .iclfon JK<1ln~1 the bJnk for 
11Cgllij('IILl•, 

Th<' Al;,b;,m,, Supreme Court relied 011 
article~ OOl' and four of the UCC to rt .. 
mand th<> c.iw for jury con~lc.lc,.111011. 
First, 1ht1 wu,t notl.!d the commentary lo 
§ 7-4-10.3: ''Under thb Jrticle bank~ come 
under the gcner .. l oblig;itlons of the u~e 
of good faith ,ind the exerci~<' of ordlnilry 
care:• 491 So. 2d 231 Second, the court 
lndlc.it<'d that there tllso wa~ ~uffidcnt 
ev1rlenw for the Jury ti:> find 1hc11 the 
pl;ilntlff und dofo11da11t had .in ''agree­
munl" um.fer tho UCC through their 
"course or clt'.illng" In mnklng mortRilijr 
payments to the mortgagee. Id. m 232 
Sec Ala. Code § 7-1-201 (3). Consequent­
ly, the court held lhat Mmeley pre\enwd 
sufficient Nidenu,1 to \how that the 
w.,~h1nt1ton County State 8dnk owed .i 
duty of ordinary tare in prep.iring ,1nd 
<.lcliVt!rh11:4 the cashier's checks dnd 1h,1t 
1hlh bsuc 5hould go to the jury. Id. at 212 

B,i~cd on the recent Al,ibilmil CilS<?S 
(both the Mosr/cy UC.C ca$c and the 
Brown Marx n,n1 mo11 law ca$e), it sccmh 
evident th,u thl! Alabama Supreme Cou, t 
h pr11p.1rt1cl 10 u..e the UCC a, ,1 vchirlt' 
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to extend liabililie) for b,eoch of good 
l,1ilh tn the banking context 

Prlnclpal•agenl 
frequently lt!ndcr I ..ibflliy ,>rise, In the 

conw,t of the lender'< controlling th<-' or­
cr,1tions or the debtor to the extent that 
cour,~ Find that the dc>btor hccome~ tht• 
mere l11strumen1;ilily or th~ .ig<mt of the 
IPnrler. 

I he most cxtl't.'mc eXJmple of the prln• 
dp.il-.igcnt theory of lender lloblllty Is 
A.G. Jcmcn Fwm Co, v. Caraill, Inc., 309 
N.W. 2cJ 285 (Minn. '981). In thi~ .iction 
,1 company repre~enttng .i group of lnd,­
vidu,11 furmers brought action ag.iln~r 
C.1rgill, which had lrnt monL'Y to W.ir­
rcm Gr.Jin ,ind Fci!d Co., .1 falling corn­
p,1ny which had oulstondlng obligations 
with the plalrnlffs. 

lnillally, W.1rren hrid obtillncd or,011 ilt' · 

count financing from CarRill UJ') 10 

'5175,000, but ,15 Warren'~ fln,,nrl,tl con­
dition grew worse, Cargill grndually took 
greater me,1\ure~ 10 protctt lt\ lo.1n. Owr 
tlml!, Cirgrll required Warren to gr.:int a 
right of c1cc.~s to C'.Xclmlnc W,irren's boo~ 
for Juclir .1nd Inspection, required that no 
cJplLal ,mprovemen·!> ot over $5,000 
would lw mnde without C.irglll\ con­
~enl, required that nu dlvld(•nd, would 
hu d1icl.,1tcd .ind required thcJt 110 !.tock 
would lw sold or purchased without CM· 
8111\ Ct>llSC:nt. 

Tho Mlnn<>sota SuprPnw Court ron• 
duded thal Warren had bt.'t'oma C11111lll's 
t1gent for the purc:ha•e and '"le of grain 
for 111.irket, for the purchase ,ind .. alc of 
\C'cd 8rain and for the ,tor.iyc of gr.tin. 
J09 N.W. 2d at 290 Thu!,, the court 
held Cc1rglll liable for thl' out\lJndlng 
ol>llg.1tlom of Warren toward the 
plaintiff!,. 

In .idditlon, the coun dellnr;ited 1hr ln­
dld11 of control 1hal 1<:d to Its prlnc:lp.il­
.iKc.•111 holding: (I) Cari,ill '~ co11!,t,1111 w­
wmmond.itlons 10 War,cn; (2) Cd1glll's 
rl14ht of nr~t ,cfusal on ~1Jl11; (3) Wilr ren\ 
ln..ihlllty 10 purcha~c stock or J)ilY divi­
dend,;; (4) Cilrgill's right of entry to check 
records .:ind audit account~: (5) Car1<1II\ 
nitki~m of W;irran\ fln.ince~ and ,a1.,. 
rlc>s; (6) Cargill's determlnarlon that W,tr­
rt•n 11c1:1dad "strong paternal 14uid,111ct~'; 
(7) CJrglll's provlslor, of forms on which 
Its nnmc w,t'\ i)rln1ed; (8) Carglll's fln.inr• 
Ing of oil or WJrren's purch,1~cs1 «nd (9) 
Cilrslll's power to discontinue the financ­
ing of tht' operation. Id. ,1t 291 

Alab11m11 lilw ,1lso cmbodleb theories 
based on !>UCh lncJlci.i of co,1trol. The 
most ~ignincc1nt Al.ibam.i c.ise Involving 
princrpdl-.igont or tns1rumcntallty con­
cept~ Is Krlvo lndus1r1al Supply Co. v. Na­
tionJI Di~tlller5 ,ind Chrm/!",1/ Corp., 463 
F. 2d 1092 (Fi(th Cir. 1973), ,l fodorc1I case 
involving Al.ibilmd l.iw. 

The Fl(1h Clrwll noted that '"Instru­
mentality' Is pL•rhilPl> the term mos1 fre­
qlrenrly cmployC'Cf 10 descrlb" the rela­
tionship betwet'n ;1 domln11nt corpora­
lion and its ~ubservlent corporation, and 
Alabam,1 l;iw follows lhl~ ch.uactcriLcl­
tion." Id. at 1103 I unhor. th\! coutt de­
llneatHCI the in~trumcntillhy theory unde, 
Alaba111c1 law: 

"The norlon of scp.ir,1tu n111)()rtlt<' exl,;.. 
tence will 1101 IJc wc.ow1l1ed where .i 
corpor.ttlon I!, m orgonl.tl'd .ind con­
lr(lil('d ,ind 11~ hu\lnc,~ I~ conduc.tcd In 
~uch a rmmner fl' I<) m,,kc It 111M•ly ai, 
instrumc111nllty nr ,111c11h,•1 ... :' Id. a1 1103 
(quoting fore,t I Ill/ Co,p, v. /.:liter & 
Blum, Inc., 2'19 Al,,. 21, 29 So. '2d 29tl, 
302 IAla. 1947)) 

Slti:Sslng that "fact, ilrt' critiul in cases 
under the 'in~trumrntillity' rull!" the court 
held that the trial court\ ·•motion (or a 
di rectPd verdict In f,1110r of dcfendilnts 
was properly granted." 483 F. 2d at 
1107-1109 

The court 111,o cnumoratcd lhc l.!le­
mc,us or lnstrumentollly: '1 he c:onlrol ro­
qulrcd for li.1blllty undl!r the lnsl(U· 
mcntnli1y rule nmounts to total dominJ· 
tlon of the subst'rvlrn l wrpo rc11io11 •. :• 
and "requires th.it fr.tud or Injustice 
pmximately result from a mi,u~e of thi~ 
ron trol:' 483 f . ..!d JI 1106 

Breach of fidu ciary relationship 
Mo~, of the recent lencter liilllillty c;i~e~ 

do not involve ollcgorlon~ of breach of 
fiduciary relationships. Novmth!i!ltm, in 
Alilba,na this .HC'i1 n1,1y bu fcrtll11 ~vouncl 
for lender linbility C'il~c~. Al11bc1ma c.ouri.s 
"h;we trac.litloMlly vlc.,wcd the ,clalion, 
!>hip betW!!cn .i bank ,rn<.l ii'> customer JS 

c1 c:rodltor-<.lcbtor rolo1ionshlp which does 
not ,mposc J Odurlt1ry duty of di~clo~ure 
on the bank. A Oduclary duty mt1y arise 
when the cu\ tomer repo~e~ trust In a 
bi!nk ,ind rPlir, on 1h1• b,1nk for nn.incral 
r1dvlce, or In other ~/Jl'ci,,I c/rcum­
\tanct!~:· /JJy/or v. Jord,1n, 44S So. 2d ..!54, 
256 (Alil. 1986) (c,nphJ~ls ,Jdded) 

Al,1b,im.i <.ou1 t& hi1VC 1101 yet defined 
the "special clrcum~t.,nceo;" that may give 
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rbc to a fiduciary relationship. Cons,_.­
quently. J bank's dose involvement In the 
day-to-day o~ration~ of <l loiln workout 
or other similar fl11ancl.il .idvlce may well 
Impose upon the bt111k lh<! obllg.itlons of 
a fidudnry. In those clrcuinsta11cu~ the 
creditor must disclose ul I mmerlal facts 
rcl.1tlng to the traM.ictlon and will be 
'iUbjcct to lntcmc )<.rutlny by Alabilma 
courts. 'Where confiduntlc1I or fiduci;iry 
rt•latlons exists, which Jfford the power 
,ind mran~ to one party to a 1r,1nsaction 
to take undue ad\/ilntagc or the other par­
ty, 111011 if there Is the sllHhtcst trace of 
undue Influence or unfillr adv,1nwgc, re­
dress will be given to the Injured party:' 
8,1Ylor v. Jordan, 445 So. 2d 256 (quoting 
Br,1slwr v. Fi~t NJlional Bank of Birm­
ingham, 232 Alo. 340, 168 So. 42, 46 
(1936) 

Statutory liability Issues 
A more complete rf'View of k•nder lla­

bility theories would include more exten· 
~ivc dl~cusslons of following federal 
\ tiltUIC'',: 

RICO 
The Racketeer Influenced ,ind Corrupt 

Org,lnlLallon~ Act (RICO), 18 USC § 
1961 el ~cq., gcncr,1lly prohlhits "rockct­
ccrlng" 11nd profiting from racketeering 
ac:llvlty. As interprNcd by the UnitPd 
St..1te, Supreme Coun, rockctcerlng ac­
tivity alsc> may indudr (peclflc ,lll!i, such 
.:is counterfeiting. emben lemcnl, mall 
lraud, wire frdud and fraud in 1he sale of 
\ec·wities. Because o( the bro.id interpre­
lillion of the RICO ~till11te, bank 
regulators now frcquo11tly u,e RICO In 
b,1nk failure cases, ond (cdcr.d prosecu­
to1s frt•quently add RICO count!. 10 in­
cll<.tniClllS In business CJSCS, RICO abo 
au1horlLC) truble damag~. plus costs and 
rea5onablc attornL~ fees. 

Federal securiti es liabilll lc~ 
The Sccurllies Ac:1 o( 1933 ;rnd the 

Securltie~ Exchange A,t of 19311 include 
u nrovlslon on "aiding r1nd ;ibetting:' 
whereby lenders sornetlmet, r1re held 11· 
.iblt> for securities law.. v1olat1ons of a 
borrower. Under alder anti ,,better liabili• 
ty, .i b,mk that merely 1L'Comm11nd~ ii se-

MEMBERS OF THE ALABAMA STATE BAR 
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and en10J special low dally ratns, Just for Bar Associetion members. You can rent an 
Intermediate-group car, like the !Sontlac Gr&nd Am, tor just $39 a day. 

curltY or an entity offerin[l ,1 '«'Url ty may 
be doomed an "abetter" if the security ul­
llmat<>ly violates scc.uritw, l.-iw,;. 

Supcrfund 
Lenders also 111.1y Incur ~iKninn1n1 risks 

o( llnbillly under federal c1w lronmen1al 
lc1w, ~uch os The Co111prohcn~lve Envi­
ronment.ii Re,;ponse, Compen5iltlon and 
L1ablllty Act of t9BO, 42 use ~ 4607 
(~upcrfund). tf a lender obtains control 
over a borro.vcr's property (through fore­
clo&urc 0 1 otherwbc) and the property 
has an erwtmnmontal problem, ~uch ilS 
., c:hrml ral waste site, fcdoml law~ wil l 
lmpow on the lender the duty or df!Jnup 
,111d/or disposal. 

Conclusion 
Whllo lender liabillly hil'\ come into 

1he natlondl spotlight l?VE'r the PilSl two 
years, It Is J trcntl whoso ln,p;ic1 hils not 
yet been felt by Alt1i)an111 courts. Never­
theless, because lender 11.iblllty theories 
gcnemlly follow common law concepts 
.1~ thtlY exist in Alabama and olblwhere, 
the dovclopment of lencfer llablllty law 
In Alabama is only a mrlllcr of time.• 
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cle opportunities 

10 friday 

TAX REFORM ACT OF 1986 
Civic: Center, Montgomery 
National Busine,;s Institute 
Credits: 7.2 Co\t: $96 
(7 15) 835-8525 

13-17 
LAW OFFICE MANAGEMENT 
Inn on the Pt1rk, Toronto 
ICLE of Mlch11J,ln 
Credih : 14.9 
(3 13) 764-0533 

14-15 
CIRCUIT & DISTRICT JUDGES' 

ANNUAL CONFERENCE 
E.H. Myer!> Civic Center, Gui( Shores 
Alab;ima Judicial Coll<Jgo 
(205) 8 l4•7990 

16 thursday 

ANNUAL SEMINARS 
Riverview Plo,a. Mobile 
Alab,1ma Stc1te BM Section!> 
Credit~: I .Q.3.0 each 
Cose Included in convention rcRIMmt,on 

fee 
(205) 269- 1 S 1 S 

17 friday 

UPDATE '87: RECENT 
DEVELOPMENTS IN THE LAW 

Riverview Plaza, Mobile 
Alabt1ma State Bar Young Lawyers' 

St?ctlon 
Credits: 6.0 
Cost: included in convention registration 

fee 
(205) 269· 1 515 

19-25 
ANNUAL MEETING 
M..irrlou Marquis, New York 
National 6M Association 
Credits: 14.4 
(202) 797-9002 

20 monday 

BASIC UCC SKILLS-ARTICLES 2 
AND 2A 

Peat Marwick Professional Dev<'lopment 
Center, New York 

l'rac 11sinK Ldw Institute 
Credits: 7.2 Cost: $225 
(212) 765-5700 

20-27 
TAX I AGAIN 
Low Center, Tuscaloo!>a 
University of Alabama School of Law 
Crlldlt~: 31.2 Cost: $350 
(205) 348-6230 

21 tuesday 
BASIC UCC SKILLS-ARTICLES 3 

ANO 4 
Pc,ll MJrwlck Profeb!>lon.il Development 

Center, New York 
Prnctislng Lilw lnsti!Ute 
Creditc;: 6.6 Cost: $l25 
(212) 765-5 700 

2 2 wednesday 

BASIC UCC SKILLS-ARTICLES 6 
AND 8 

l'ent M .. uwlck Profosslom:il Development 
Contor, New York 

Practising Law lnc;titute 
Credits: 6.6 Cost: $225 
(2 1 2) 765-5 700 

23-24 
BASIC UCC SKILLS-ARTICLES 5 

AND 9 
Pl'at Marwick ProfC!.sional Development 

Center, New York 
Pr<1C'tl~lng Law Institute 
Credits: 13.2 Co .. 1: $390 
(212) 765-5700 

23-25 
EDUCATION LAW 
The Knlckerbockl!r I lotol, Chicago 
Natlonl;ll Orij,rnl,rntlon on Legal 

Problems of Educntion 
Crndlts: 13.2 Coc;t: $60 
(913) 273-3550 

25-26 
ANATOMY FOR ATTORNEYS (PART II) 
I lotcl lntcrcontlncntal, Hilton Head 
Medi-Legal ln~tltute 
Credit~: 13.5 Co5t: $425 
(818) 995-7189 
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ESTATE Pl.ANNING 
1 lllton Inn, OallJ~ 
Southwestern Lt.>g«1I Found31ion 
Credits: 33.0 Cost: $825 
(214) 690-23 77 

29-31 
TRIAL EVIDENCE, CIVIL PRACTICE & 

EFFECTIVE LITICA TION 
Eldorado Hotel, Sa1'1a Fe 
American L;iw lnst11uto-Amerlc:<1n Bor 

Assodallon 
Ct~dils: 23.9 Co~t: $495 
(215) 243-1600 

31 friday 

DRUG TESTING: THE LEGAL ISSUE 
I lyotl Regency, Nr1shville 
I rwln Assocl.:ltc~, 11,c. 
Crcdltsi 7.8 Cost: $150 
(9 19) 229-9 184 

6-7 
INTRODUCTION TO QUALIFIED 

PENSION AND PROFIT SHARING 
Pl.ANS 

Ambassador Wl>SI I lotel, Chlc.igo 
Practi~ing lilw lns11tute 
Credits: 14.-4 Cost: $390 
(212) 76S-57(l0 

13-16 
SUMMER SEMINAR 
Pcrdldo Be«1ch I ll lton, Gulf Shores 
Al.iboma Trl,11 L.,wyers' A~~oclarlon 
Co~t: $95 
(105) 262-4974 

f flt• AIJbJ111.J / ,1wy1.:r 

20 thursday 

COLLECTIONS 
Riverview Plaza, Mobile 
Aldbam;i Bar lnstlLutc for CLE 
(205) 348-6230 

20-21 
ACCOUNTING FOR LAWYERS 
fhe H,1lloran I lou~c. New York 
Pratti.,lng I aw 11,)tiluw 
Credi!): 13.2 Co&i: $375 
(212) 765-5700 

CREATIVE REAL ESTATE FINANCING 
The Murk Hopkins, SJn fr-ancisc() 
Practi~mg l,lw ln!>htute 
Crt>dit'i: 13.2 Co~l: $425 
(2 1 .l) 765-5 700 

21 friday 

COLLECTIONS 
6irmlngham..JQfferson Civic Center, 

Blrmfngham 
Alabama B.ir Institute for CL~ 
(205) 248-6230 

INTRODUCTION TO TRA '86 
R.1m,1da Civic Cente1 PIJLa, Oirmmghnm 
Cumberland Institute (or CLE 
Co.,t: $90 
(205) 87().2865 

CONSTRUCTION LAW 
R.imr1d<1 Ren.:ilssance, /ackc;on 
Ml~sls~lppl Co111inul11g L<Jg11I Educ.itlon 
Credit<,; 7.2 C"mt: $90 
(60 I) 982-6590 

23-28 
PERSONAL INJURY UTICATION 
Mr1rriott's Mark Resort, Vall 
Association of Trial I.Jwye,s of America 
Cost: $550 
800-424~2725 

CRIMINAL LITIGATION 
Marriott's Mark Re.'iorl, Vail 
Association of Trial Lawyel'\ of America 
Cost: $550 
800-424-2725 

COMMERCIAL LITIGA tlON 
Marriou\ Mark Resort, Vall 
AS'iOciJtion of r11r1I Lilwyt>" of America 
Cost: $550 
800-424-2725 

24 monday 
BASIC UCC SKILLS-ARTICLES 2 

AND 2A 
Hyatt Rc!!cncy, San francl~co 
Practising Law ln~titute 
Credit~: 7.2 Cost: $225 
(212) 765-5 700 

24-26 
PRODUCTS LIABILITY 
Marriott'~ M,1rk Resort, V.iil 
Association of Trlc1f Lawyttr\ or America 
CO)t; $275 
800-424-2725 

PROOF OF DAMAGES 
Marriott Mark Resort, Vall 
Association of Trial Lawy<'" of America 
Co'it: $275 
800-424 -2725 

25 tuesday 

BASIC UCC SKILLS-A RTICLES 3 
AND 4 

tiyc1tt Regrncy, Sa11 Francisco 
Credits: &.6 Cost: $225 
(2 I .2) 765-5700 
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cle opportunities 

2 6 wednesday 

INTRODUCT ION TO TRA '86 
Admiral Semmes, Mobile 
Cumberland institute for CLE 
Cost: $90 
(205) 870..2865 

BASIC UCC SKILLS-A RTICLES 6 
ANO 6 

li yau Rcg(;)ncy, S;in rrnnclsco 
Proctl!>lng Law lnsthutu 
Credits: 6.6 Cost: $225 
(212) 765-5700 

26-28 
COURTROOM DYNAMICS 
Marriott's Mark Rc~ort, Vail 
Assoclatlon or Trl..11 Lawycf"i or America 
Cost: $275 
800-424-2725 

MEDICAL NEGLIGENCE 
M,mi ou·~ MMk Resort, Vall 
Association or Trial l.,1wyers of America 
Cost: $275 
800-424-2725 

2 7 thursday 

WILL DRAFTING 
Civic Center, Montgomery 
Alabam.i Bar ln~lllutc for Cl E 
(205) 348·6230 

27-28 
BASIC UCC SKILLS-ARTICLES 5 

ANO 9 
Hyatt Rcg<mcy, Sr1n Francisco 
Prnctising Law lnMltute 
Credits: 13.2 Cost; $390 
(212) 765-5700 
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28 friday 

W ILL DRAFTING 
Birmingham-Jeffer~on Civic Center, 

Birmingham 
Alnho1ma Bar lnstilllte for Cl F 
(205) 348-6230 

3 thursday 

REAL ESTATE 
Civic Center, Montgomery 
Alobamo Bar Institute for CLE 
(205) 348-6230 

4 friday 

REAL ESTATE 
Mobile 
Alabama Bar Institute for CLf 
(205) 348-6230 

10 thursday 

REAL ESTATE 
Decatur 
AlabilmR B,,r lnsritute for Cl F 
(205) 348-6230 

11 friday 

REAL ESTATE 
Birmin~ham-Jef(erson Civic Center, 

Birmingham 
Alc1b,1ma Bar ln.!otltutc for CLE 
(205) 348-6230 

17 thursday 

FAMILY LAW 
C'"ivic Center, Montgomery 
Al,1b;ima Bar ln~t1t11te (or Cl F 
(..!05) 348-6230 

18 friday 

FAMILY LAW 
Birmlngham•JC'ffcr~on Civic Can1er, 

!Jlrmln~h;im 
Alt1barnc1 O.ir ln~tltull! for CLE 
(205) 348-6230 

ESTATE PLANNING UNDER TRA '86 
Rnmndil Civic Cc•ntcr Plaz;i, 131rminghnm 
Cumborland lnstltLHC ror CLE 
Cost: $90 
(205) 870-2865 

24 thursday 

ESTATE PLANNING UNDER TRA 'BG 
Civic Ccmcr, Montgomery 
Curnb<.'rl,,nd ln~citute for CLE 
Cobt: $90 
(205) 870-2865 

TORTS 
Von Broun Clvk Center, Huntsville 
Al,1bJm,1 Bar ln~tltutl! for CLI: 
(205) 348 6230 

25 friday 
ESTATE PLANNING UNDER TRA '86 
AdmlrAI Sc1n111os, Mobile 
Cumberland Institute for CLE 
Co~I: $90 
(205) !l70-2Ub5 

DRUG TESTING: THE LEGAL ISSUE 
Wynfrey, Olrmlnghani 
Irwin As~oclatcs, Inc. 
Credle,: 7.8 Co~t: $150 
(919) ..!29-9184 

TORTS 
Birmlngh;im -JeffN~on Civic Center, 

Blrmingh,1m 
Alc1bama Bt1r ln!.tltutc tor CLE 
(205> 348·62JO 
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Attorneys Admitted to Bar, Spring 1987 
I t>Onilrd Quindel I Arrln1Mn. . . . Montgomery, Alabama 
Mlc;ha<!I Evan Au(fonordc ........ Blrmlngh,1111, Alabama 
Hurry Bell Bailey, Ill . . . . . . . Mobile, Aldbamr1 
Sh.:iron Spence Ballt•y . Birmingham, Al.1bam.i 
Rebecca Turr,lpbCCd Bergquist .. . .. Huntsville, Alabam,1 
Jerry Lee Biddix, • . . . . ..... .. 13irmingh.im, Alabama 
Rebecca Joyce Knowlu~ Blgbelc!. Monlgornory, Alabama 
13<.'th All i,;on Blackburn.. , . . . . • • . Dcc.itur, Alal)ama 
5w,an Lynn Blake. Phenix City, Alabam;i 
1 homa~ Dt!lbert Uobiu. II ..... Tusc,1100~. Alabama 
John Robert Bower,;, Jr Montgomery, Alabama 
c;herry Cameron Broyll·~ . • • . • Huntwllle, Aldbam.:i 
Robert Eade Burr,cy, II. . . • . . . • . • Opellk,,, Alabama 
Llndsi\y Clay C;ill.1hom, Jr.. . ..... Wcwmpk;:i, Alabam.i 
Albart Horvey Casey, fr ......... lllrmlnghnm, Alabama 
Patrlclc1 Lynn Clem .•...•. , ••.. 81rmlnf(ham, Alabamn 
Rogor Edward Cole . . • . . • • . . . . . Mobile, Alabamil 
Phillip Ted Colqucll ............ Birmingham, Alabama 
Nc,11 Pre~lcy Conner • . . . • . . . . Dcc.Jlur, Alabama 
Billy EJrl Cook, Jr. . • . . • . . . . . . . DccJtu,, Alabdma 
Cy,uhlo Slate: Cook. . . . , Dec,1tur, Alabilma 
I ynn Angle Cro_:.son ........ PalisarJp,; Pnrk, New Je~scy 
Dunn,n Rei<I Crow. . . . . . ....... Semme.,, Alabama 
La urn Ann McDonald Dahle ........ f·,11 rhope, Alabama 
P,1mela Giorlando D,mfcl 8lm11ngh,un, Alanilmil 
Elbert AIIC!n Dodcf, Jr. , . Birrninghdf'n, Alabam11 
Rodney Dixon Dor,md Montgomery, Al,1bamJ 
I lolly S1ewJrt Gwen Dunlap Birmingham, Alabama 
Chorles Wyatt [dmoncfM>n Montgomery, Alabama 
R<>gino Boatright [dw,m.b . . . .... Wetumr,ko, AlnbamJ 
ihom;i~ Randolph Edwards . . ... .. Wf'tumpkil, Alabama 
Jerry Edwurd Former. . . . . . . . . . Birmingham, Alabam.i 
Mkhai!I Joseph G,,mble Montgomery, Alabama 
Charles I lcnry Glorl;indo Binnlngh,1m, Alabama 
Robert Marcu., Givhon . . .... Montgomery, Alabama 
Stcvan Kent Goo:tc~. . . .. , B1r111in14ham, Alabama 
Norri~ Walton Green .......... Montgomery, Alaban1,1 
Norma Ruth Hn.:is •....••... . ..•... Mohi le, Alab.1rnr1 
D,1lc Mire Heheri ...•.•.•.... ... .. I leleno, Alabama 
Aubrey Jeffel"inn I lollow;1y, Jr ..... Ulrrni,1Kh,1m, Alilbama 
Bobby Joe Horn5by, Jr. . . . . . . Dothan, Alabama 
Ralr,h Wyau I low~II. Jr ...• , . , H.imlltcm, Alab;ima 
R1mellc Louis I lubbard . • . . . . Birmingh.im, Alabama 
Terry Glen I tutche,on. . . . . . . . . Mentone, Alabama 
Timothy Clark Hu1chin~on... . . Blrn1inshan,, AlabamJ 
Suii,m Cmhom JilmC~. . • . . • . Montgomery, Alabamc1 
A111y Willi,m1so11 Jones ..•..•... Montgomt•ry, Alabarrw 
George Benjamin Jone5 . Boulder, Colorado 
lohn Harv<!y Jon(.I,. . Llvlng,ton, Alabama 
W,1yrw Mlclrjcl Joni!, Birmln11h..im, Alabama 
Michael Camcro11 lord.in Montgom!!ry, Alabama 

Th~ Alabam,i Lawyi•r 

Wt1il<'r Churles Hayden, Ill ........ Cl,mton, Alabama 
Melinda Ruth Julian. . . . . . . Montgomery, Al.ibama 
Edward Jo~ph Kennedy, Ill ...... Birmingham, Alabama 
l homtl~ Balley Klinner. . . . • . . Montgomery, Alabama 
Allee M,1rie Kracke ............ Montgomery, Al,1bama 
Dallon Kelly Llvlng~ton .. . ......• Fultondale, AIJbami'l 
Edwin Jc.:in McArthur, Jr ........ Montgomery, Alnbamo 
Goll Smith McCollu111 ...........•.. Opellko, Al.iboma 
Ciltfwrlnc Leah McIntyre . . . • ... .. . Mobil!!, Al.:ibama 
EdwMd Lemuel McRight, Ir.. . ... Tuscaloosa. Alabama 
1 Nry Flt1gerald Moorer Entc•rprhe, Alilbama 
Jim L(!e My,;inger. • Mon1gomcry, Alabilrm1 
Marl.1 Yvvt1!! Newman ...•....•.... DothJn, Al,1b,1ma 
Thomil!. Newton Nickle~. . . . . . . Montgomery, Al.ibama 
Kimberly Alane Norris. . . . . . . . ... Florence, Al.1b.1ma 
Barbara Rushing O'Caln. . •.... Birmingham, Al,lbam,1 
Michilel Lewis Odon, . . •....• Wetumpka, Al.ibam,1 
Oavid Bruce Perw.iy .......... Birmlngh.im, Alabnma 
WIiiiam Maurice Po11,pcy ...•... Birmingham, Alabama 
Mary I lumer Reaves . . . . . . MOnlMOmt>ry, Alabama 
Grt!gory Sco11 RPe~E' .••....•....... Mobile, Alabilma 
Peggy Gene Reeves ............ Birmingh.1111, Alt1bama 
Phil ip Melton Rl:!eves.. . . • . • • • • .Jilckson, Mlssb~ippl 
Deborah Smith Seagle .............. Dothan, Alob.,ma 
Thoma, Lawson Selden. . ...... Birmingham, Alabama 
Sam MrC'elle Selikor( Birmingham, Alabilma 
Ralph Wendell Shemeld. . . . . . ... Pelh.im, Alnbilma 
Rich,ird Stanley Sheldon . Mobile, Alabama 
fr.into~ I larter Robens Smith . MontKOl'tH!r)', Ali!bama 
L,)url<.• Newman Smlth. • . . . . . • Hur,tsvlllc, Alab,lm.i 
Marvin Neil Smiih, Jr.. • ••• Pell City, Alab,1ma 
William Gla~!ot!II Somerville. Ill . Birmingham, Al..ib,1ma 
Matthew WIiii~ Sowell . . . . . • . Northporl, Alabama 
Strphen David Springer. . . . . . . . . . . Mobile, Alabama 
Bryan Allen Steven)OIL • . . • • . . . . . ,\tlanta, Georgia 
Ulewett Willii!m Thoma~, Jackson, lvll\Sl~sippl 
I lerman Young Thom;:is ..... , . . .. Mobil<', Al,1b11111a 
Cl Int P,11rlck Thompson ....••...•..• Trinity, Al1.1bama 
MJrlon White Tilson .... •. , . , . , Birmlngh.1111, Al.tbclma 
fames Edward Tolleson. . . . . • , ... Huntsville, Alt1bJma 
Pamela Wllkinso11 Tucke,. . . . . . Stevenson, Al,1bt1rrlJ 
Louie Harold Turner, Jr. . . . . . . . . Anniston, Alilbarna 
Willl11m Sidney Underwood, Jr. . . Birminghnm, Alabama 
(llzabC'th CIJire Vicker~ . . .... Entl'rpri,e, Alo1barnil 
foy arnxton Wagnon, Jr.. . • • . • Blrmingh,lm, Alllbilma 
Jc1mt•\ Armor W11gonor1 Ill ..••. , . . . Mobile, Al;ibama 
P,,ul Stephen Ware. . , . , BlrminghJ1111 Ali!bama 
Brc11t.lo Dunn Watson .Auburn, Alabama 
Frances Angelyn Well~. . • • . Blrmingh;in,, AlabomJ 
ShJron Woods Woodrurr. Brrminghilm, Alabama 
Keith Richilrd Zindcr . . . . • . . . Birminghilm, Alabama 

223 





Lawyers in the Family 

Mar/.i Y\lt•(lt.• Nt.>wma11 (1987) Jnd MJ/colm R. N,wman (1982) 
(admlucc ilncl husb,,nd) 

8. Alli ~on Blackburn (1987), /. GIimer 8/Jckburn (1954), Cay 
8/Jckburn Maloney (1980) t1nd MMk DJnic.!I M.tloncy (1979) 
(;idmlttee, lather, 5/ster and brother-In-low) 

Winter 1987 Bar Exam Statistics of Interest 
NL1mber sitting for exam ...............•......•..•. , ...... . .... .. ..............•. , . 188 

Number ('(~rtified to Supreme Couil .............•................................. , . . . 101 

Ccrti(icatior1 rate , .. , . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . . . . . . . . . . . . . . • . . . 54°/() 

CcrtiOcallo,, µercentages: 
University of Alabama . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 69c,/o 
Cumbarland . I ••••• ' • I • • •• I •• I •••••••••• I 1 I I ' •• I •••••••• •• •• •• ••••••• I I •• ' I I 76U/o 
Alabama nonaccredited law schools .............. , .•••.... , , .. .... .............. , , 36% 
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Laurie Newman Smith (1087), fhomd~ A. Smith, Jr. (19S7) and 
Swven C. Smith (19lJ6) (admittcc, fatht•r-in-iaw ,md l,u~bdnd) 

Norma Ruth / II.Id~ (/987) .ind I lurry 8. IJdiley, Ill (1987) (wife 
.,nd husbdnd cl.>-tldmltWe$) 
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Norris w. Green (1987} and 8. Kincey Green, Jr. (1978) (ad­
mlrtce and bmt l1rr) 

R.1/ph \M!ndcll Sheffield (1987), Lawrence B. Shcmclcl, Ill (lfJBIJ 
,md Lawrence B. Sheffield, Jr. (1955) (admitwc, brother 
c1nd {;it her) 

-r 

Walter /·Jaydon, Ill (1987) r.1nd fudge Walwr C. /1/Jy<len, Jr. 
(1955) (admittcc ,tnd father) 
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Charles H. Glorlando (1987) and Pamela Ciorlondo Doniel 
(1987) (fatlwr ,111d daughter co-;:idm/uecs) 

Miclldl1/ 1,,w/5 Odom (1987) and Lewi\ G. Odom, Jr. (1949) 
(adn1/11co ,1nd iathcr) 

Amy W//1/anmJn Jones (1987) .incl/. rl t'IC'hcr Jon<'s (1953) (ad­
mitCcr nnd fothcr-/11-/aw) 

rhc Al.lbJma Lc1wycr 

Mary I luncer RC'avcs (1987) and Prcstofl C. Clayton (19JI) (ad­
mi11ee and grandfather) 

BIiiy E. Cook, Jr. (1987), Billy rarl Cook (1977), Cynthia Slate 
Cook (1987), RJ/ph E. Slate (1949) ,1nrl Bt•tll Sidi<! f'o<! (1983) 
(,1dmllt f'e, f<11/wrlfather-ln-law1 adrn/uec, ft11ilc1•/n./aw/faLhcr 
and sl~tcr-ln-law/5/~wr) 
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F/i1,1bcch Claire Vicker. 0987} ond David Wind('// Vickers 
(1985) (i1dmiltf'e and i>mthN) 

'Mlync Mirh,wl Jone~ (1987) a11d Donald I /ugh Jones (1968) 
(;idmill@e anrl fr1tllt'f) 

Neill P. Co11ner (1987) .rncl Julfim I /arr//; (1927) (odmlrcee and 
l~1ther•/n,l.1w) 

Timothy C. I /utchlmon (1987) ,1nd Rick / lu1chl'lson (1981) 
(Jd1111uee and J1ro1hc1) 

Resina 8. [c/w;irrl~ (1987) and Thom,n R. Cclwards (1981) (wife 
r1nd husbancl rn-,1r/m11tl'CS) 
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MCLE 
News 

by Mary Lyn Pike 
Asslst,ml Executive Director 

Commi ssio n meeting 
At Ith Apri l 31 19871 meeting the Man• 

datory CLE Commission: 

I. Received the a_dmin"tr,itor'~ report 
on 1986 compllancc- 118 auorneys 
C~rtiOed to 1he Disclplln.iry Com­
ml~sion for noncompltancc, 1.34 
dcflcl<1ncy plans .ipproved; 

2. Rccolvecl the admlnls1rator'~ report 
on 19H6 courses accredll<!d-1,590 
tot.:il, 318 ln-~tate, 1,272 out-of-~tate; 

J. vbted to amend Regulation 5.1, dS 

follows: On or before J.inuary 31 of 
cach ycar, eai;h attorney subject to 
the CLE rcqulremonl and each at• 
torncy exempt from tho re(JUl~ment 
who wishes to receive credit for 
cow·,;es ,mended will submit a report 
on a form as the Commission shalt 
providP concerning such attorney's 
completion ol ~,emf!tiflR fffiffi 6foilf>­
f}(~l:,!,lill,He fer the minimum 
hou,s of ins1ruc1 Ion, including 
reference to hour~ earned during 1ha1 
yea, and hou~ 10 be carried forward 
to the next year. 

4, Rcwlvcd Chalrmo1r1 I luckaby ':; 
report on hb meetlnK with the bar's 

I he Al.1hama LJwy< .. r 

Ethio EduCJtlon Committee, where 
pos~ihle mandatory ethics educa1ion 
wa~ discussed; 

5. l<oceived Comn,lssloner Harrls's 
reporl on his ..iltcndancc> o( thL' 
American Bnr As~oci.itlon\ con­
fc,cnce on lawyer compelence, 
where law offic.e m;inogcmt?nt as a 
competence ls~ue wa5 discussed; 

6. Voted to amend Regulation 3.G, 
ildopt1,,g a c,O-minute lns1ruc1lo11al 
hour, as have the rest of tht! 
southeastern ~tall~s, and <'llmlnating 
the SQ..mlnutc hour. effective January 
1, 1988; 

1 Considered, but votecl against, 
eliminating the evaluation r('quire­
mcnt for out-o(•StJlc prow.ims at­
wndcd by few, If any, Alnbamc1 bar 
rncrnbe~; 

8. Fstobll~hed ii CLE recognition aw,1rcJ 
to be glwn to ,1ttorner-, Jtlcnding 25 
or more hours ol npprovcd Instruc­
tion In OM yem. Beginning a, the 
dose of 1987, such rittorneys will 
rec-t>ive a certificate and their names 
wi ll he published In this Journal; 

9. Voted to certify 10 the Disciplinary 
Commi~~ion an anol'hl'Y who had an 
appr(M!Cf deficiency pl<1n but eamed 
hi~ crl'<fir'> aftE'r the M,1rch 1 dead­
line; 

10. Denied three requests by at1orneys 
subjcc.t to the Cl E ,cquircment for 
wnivo1 o( the lr1te flllnl:I rec; 

11. AurhorllC!d a refund of a ldt<l rili ng 
fee p«ld by an auorney exempt from 
the CLE requirement; 

12. Considered two complaints from at­
torneys whose proposed deficiency 
plnns were m<Jlled by lhe January 31 
deadline but recuiwcl on Monday, 
Febn111ry 2, and thu~ not occepted; 
voted to interpre1 Ruh.! 6A n~ requlr• 
Ing rl!ceipt of such plons by thE' first 
bu)ine~s day following January 31, if 
January 31 fall~ on ol wt>(!kend or 
holiday; 

1J. Considcmd an Inquiry on accredita­
tion of a law firm\ monthly review 
elf cnses decided; referred the Orm 10 
Re~ulatlon 4.1.14, approval of In­
house seminars; 

14. Con,idered a requL'!>t that the com­
n11~slon examine clo)eiy and con· 
side, denying .ipproval of 
"psychodrama/sociodrama In the 
court,oom" c:our.ies; 

15, Authorized approval of a c:our.;e 
dc•slgned for attorneys, municipal 
court o((iclals and police orncers 
(AdministratiVI! Office or Couru); 

16. Denied approval of law )tudenl 
scmlnMs for which no written 
mawrlols were prepared or provld· 
cd (lone:; School of Law); 

17. AuthorlLed half.credit for half of 72 
W'OrkJ.liops $Chedulro ,IS J 1.iw office 
monagement Institute (ICLE of 
Michigan); 

18. Approved two 1986 courses submit­
ted 11fter the March 1 deadline, i.o as 
nC>t to penalize bM !l1ernbcrs for 
spon~or;' dilatory handling of the a1>­
pllcc11ions (Notion.ii Institute o( 
Municipal Law O(ficl!r., Alobama 
Trial l.iWY'!l"5). 

coming events: 

1987 Annual Meeting, Mobile-July 16-18 

Board of Commissioners' Meeting-July 15 

1987 Alabama Bar Directory 
pub I ished-August 
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Recent Decisions of the 
Supreme Court of Alabama ­
Civi I 

Civil procedure ... 
juvenile court discovery 
methods established 
Ex parte: Milrsha/1 County DPS (RE: 

Marshall Co1,nty DPS v. Rives, 21 ABR 
21'15 (February 20, 1987)- ln this ca~e 
of Initial Impression, the supreme 
court granted curt lorarl to determine 
which methods of discovery Jre 
avnllJble In a// Juvenile courts lmder 
Ruic 26(n), Ala.R.Civ.P. 

The parties were involved In a child 
custody dlspu\e ,md nolifted DPS thify' 
inr<mded 10 take a DPS case worker's 
deposili<m. Thu case was being heard 
by a db1rk 1 court Judge. DPS secured 
a protective order based on Rule 
26(d). This rule leaves the availability 
of deposition discovery to the dlscre• 
tion of the court or by agreement of 
the parties, ;incJ illso prohibl1s phy5ic;;il 
and mental examinations. 

Tho dl~trict judK!:! ~rant1;?d thf;! 
µrotectlv1i order and the court of civil 
appeals reversed. The supreme courr 
Jfflrmcd the coutt of clvll appeals and 
held that: (1) the juvenile court, 
whether it is a d rcuit c;ourt or a district 
court, has authority to gmnt a motion 
to compel a discovery deposition and 

Recent 
Decisions 

(2) physlc:dl and mental examinations 
also arc avollable. 

Discovery in the juveni le courts is 
not dealt with specifi cally in the 
Alabama Rules of Juvenile Procedure. 
The rules simply d11fer to the Rules of 
Civil Procedure. However, di~covory 
for c::ircult and cllstr,c1 courts b slight­
ly different and, therefore, the 
supreme court had to l'osolve this op• 
parent confllcl. 

In doing so, the supreme coun 
noted that Rule , , Ala.R.Jvv.P., pro­
vides the same discovery shall be 
available for a// juvenile proceenlngs, 
whether in circuil or district court~. 
Consequently, tha underlying ques­
tion was whetht:!r to rl!Sttlct dlscovcry 
ot broaden discovery. Tho supremo 

r~,;J .. :....· 
1, ·~~ 
·. ;}, 

I 

John M. Mil/Ing, 
Jr., ls a member of 
the firm of I////, 
11ill, Carter, Fran• 
co, Cole t'li Black in 
Montgomery. He 

Is a graduate of SprlnH Nill College 
.ind the Unlvcrslry of Alabama School 
of Luw. Milling coverl the cfv/1 porrion 
of 1he decisions. 

by John M. Milling, Jr., 
and David 0. Byrne, Jr. 

court chose the lc1tter and raasoned 
that slnc:e Juvenile court cases Involve 
child custody, and the welfare or the 
child is paramount, the state should 
have ::.variable to ll every method by 
which It can fully discover the true 
facts and circumstances. 

Defamation .. • discovery 
defamation-defendant's rights v. 
psychiatri st-pal ient's privil ege 
Ex parte; Dr. William 11. Rudder (RE: 

Rudder v. Universal Communications 
Corp.), 21 ABR 1727 (February 30, 
1987)-T ha supreme court was asked 
to declde whether o news media 
defendant In defense of an action for 
defamation brought by a psychiatrist 
(or other physician) has a righr to 

David 13. Byrne, Jr., 
Is a graduate of the 
University of Ala• 
bama, where he 
received both his 
unde(lJmduate ,.incl 

law degrees. I le is a member of the 
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dl!,covcr that doctor's privileged medical 
,ecordi. perraininR 10 one o( his palients. 
The suproml! court ans-.vered the qucs· 
rlon In the neg.HIV(?. 

R.udder, a psychiatrist, sued WALA-1 V 
In Mobile ror llb1;1I based on .:i broodcaM 
()( an Investigative report of alleged 
dbuslvo µrcm:riptivP rrnctices involvlnH 
Chrl~ CJl,mos, the Mobi le district Dl· 
tom<.y. WALA sought production of Kud 
cler's records concerning treatml!nt of 
Calanos. G.ilanos .llserted his psychla­
tri~t-p.itlent privilege, Section 34-26·2, 
Ala. Code 1975. Rudder objected 10 pro­
ducing thi: record!>, The trial court over· 
ruled Rudder's objection anci held rhe 
psychhml!ll·P•lll<lnL privilege must Rive 
wny to WALNs rlrsl Amendment 
14uaruntee. 

The supremo court rccugnl1.cd rh.it 
rhere wore three competing lntcrc!tts; (I) 
the public'~ interest in protecting the 
psychlatrht-pati<'nt privilege; (2) the dc.'­
fcndant\ dlscmiery rights to prepare .:i 
ddenso of ii~ cn~e; and (3) the news me­
dlJ's right 10 free \p(lt.>ch guaranteed by 
the Flist Amcndmonl. 

The supreme court M.ited thc1t pro11.•c­
llon of a patient's and society's lntorebl 
1n pnm•rving thecon<identiJllty o( J JJ~Y. 
chlJtribl·Patlcmt'!. r(!latlonshlp is of ~ufO• 
clenl lmpor1011co 10 g<mern/ly warrant ex· 
cluslon frorn dlsc:owry. The ~upmme 
court also noted rhat while frced()m of 
the pre~) musl ~e ~lrongly defended, ii 
does not include access 10 Information 
nor gencrally <lVilil;:ible to membcl') of the 
public. lnformntion recognized J~ priv­
ileged is not aw1ilable 10 the public. The 
suprc,nc court, however, recognized 
rhere may be ln~tancm, where the p~y­
,hio rrlst•p.:itiont ptlvilcge wl II yil! ld to n 
defendnnl's right to discovery ur the mo­
diA d~fanrlimt's right lo free spccc.h, but 
those ca~e~ were not before tho court. 

Insurance ... 
Strother v. Alabama Farm Bur eiJu 
overr uled 
1 lowton v. St.lit' Farm Mutu.1/ Auto· 

mobilt•, 21 ABR 2334 (March n. 1987) 
The plJfntlff, ,1pl)t'aled from t1 summ;iry 
judgment gmnlQd In favor of State l·arm. 
ThC' plnlnllrr~· cl.:ilmed that State I arm 
bwnched It~ ;:igrccmcnt to p.iy for rhc 
C0$1 of rc>pnirinR their automobile which 

The A/Jbilmil J ,1wyer 

w..1~ damagL>d In an acc:ldonr with Staie 
F.:irm's insured. In It~ order grc'lntlns State 
Farm's mo1lon for summary ludgn,cnt, 
the trial court found that State F.irm had 
,1greed to have the plaintiff,;' ,1u1omoblle 
rupalred, the plaintiff!, delivered the 
auto,noblle to lhea! d!Jrtiud-upon rcp.ilr­
llhlll and artcr the repolrs wero rnadc, 
State farm breached i ts ;:igroomont. 

The tri.il court, relying on Srrothc, v. 
Al,,h;ima F;i,m Bure,w, 474 So.2d 85 
(Ala. 1985), held that an insur:mct' CM· 
rier negoriatlng with a third party on h~ 
hair of II!. in~un.>d cannot be directly 
ll..1blc for tort!. or bl't!achc~ of contr.icl 
committed during the negotfallon,. 

On ;ippe.il, the supreme courl cxprc)S· 
ly overruled Strother nnd held thor an In 
~UrJn(:e oirrier mAy be dire,tly liJble to 
an Injured third p,irty wherf' tho insurer 
Lrndcrtflkes a new i'lnd lndep<'ndent ob­
llg..irlon dlrnctly with a non-pJrty to the 
Insurance contract in lb efforts 10 nego­
tiate o settlement of the third p.uty'i. 
clnlm. However; It is s111l wcll~i.t,1bll!.hL'<.l 
that an acciden1 vic1im (a third party to 
,1 liability insurance con1r,1ct) ct1nno1 
malnlaln a direct 11e1ion aitalnst the ln­
\ur1u for the alleged I/ability of the in­
sure.•, where the legal liability of the In· 
,ured h,.1s 1101 been dotcrnrlnud by 
ludgment. 

Insuran ce ... 
contractual duty to defend inten· 
tional wrongs not void i\ c1gainst 
public policy 
Burnham Shoes, Inc. v. W"H 

AmerlcJn, 21 ABR 1862 O,muary .iO, 
1987) In .i case or first lrnpwi.sion, th!! 
~upreme court Wi!S a~ked to dcc1d<:J 
whcthvr an insurnnce policy which 
obllg.1tcs the insurer to dc.'fond tlw in• 
~wed In a laWi.uit bdscd upon lntontlonal 
wrongs Is void c1i. atialn~, public policy. 
fhe ~upreme COllrl said "no" .ind de­
dined to follow St. P.wl In~. Co). v. 
r,1/ladc8« Nursin8 Home, 505 F.2d 6J1 
(S1h Cir. 1979). 

In 1h1s cac;e, the in~urance company 
cowrcd Burnham·~ !>hoe bu~iness. Burn· 
ham was il defendant In an an1Hru~1 ~ull 
and sued for conspiring to drive a com­
p<'lilor out o( bu~lness. The ~uprt!ml.l 
court ~tated that ll found no ,1utho1 lty 
c:onc:omlnB the rubllc policy aspects of 

the insurer's duty 10 mert'ly provide its 
insured a defen:.o to buth cl.iirn~. Ir is 
wl!ll-e.stablbhctl that the duty to defend 
Is more oxtcni.lvc than the dury to pay. 
The supreme court failed to perceive 
how requiring an ln~ur<'r lo meet its con­
tractual oblig11tiQn to provide.• d defeme 
to claims 11llcglt11,\ lnte111lonal c1c1s 
vlolat~~ tho public pollcy of Alabama. 
The Insurance contraet expressly pro· 
vides for such cover,1gc. and the insurer 
collected a premium therefor. 

Recent Decisions of the Supreme 
Court of the United States 

The Demise of Enmund v. Florida 
r/)on v. Arlt.onJ , SS U.S. LW 4496 

(April 21, 1987)- May pe1sons who did 
not .ictuillly commll J murder ;ind who 
never Intended thal a kllllns occur never­
theless be sentenced to d<'itlh If they 
played a major part in a crime resulting 
rn murder ancl dl\plc1yed .i reckle~~ indlf.. 
fcmncc for hum..1n llfo? The Supreme 
Court, flw to (our, !>aid yc1,, 

The defend.:inh, two brothers, nlong 
with other member~ of their family, 
planned Jnd effected the escttpe of their 
father from pri~on whore ho w11s serving 
a life sentence. l'hey ontorccl the prison 
with a c:hc~t (Iliad with gun~ ,111cl armed 
their father and another c:011vlctcd mur­
derer. Loter, th<! brotht!rs helpctl to ab­
duct, detain and rob J family of four, and 
watched their fother c1nd th1: other con· 
vicl murder the member) or that ramily. 
Although they both later mted they were 
c;urpri,;ed by th<' ~hooting, nC'ither of the 
defendants made any effort to help the 
victirns, but dro\l(! c1WdY In the victims' 
car. 

After tho Arl,:0110 Supreme Court .if. 
firmed their lndlvidunl convictions (or 
c11pital murder under tho st.ite's Felony. 
Murder and Accoml')lice-t iability ,tnt· 
u1es, rhe defendants collatrrally ,11racked 
their death wntence In po~t-conviction 
proceeding~ c1llcglnK thnt l nmund v. 
Florida, 458 U.S. 782 (1982), required re­
wrsal. The Ari,011.i Supreme Court deter· 
mined thnt they should be executed, 
holding that [nmund requiles a finding 
or "lntcmt m klll" r1nrl ln1e,r1r<>tlng that 
phrase to Include ~lluallom In which the 
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dl'fendnnt Intended, contemplated or an­
ticipated th,11 lcthal force would or might 
bl! u~l!d, or that lifo would or mi11ht be 
t.:iken In ilCcompllshlng the underlying 
felony. 

The Supr'1nw Court, in an opinion de­
llvorcd by Justice O'Connor, held 1hr1t 
although rhl! clpfendants neither in111nd(•d 
to kill the vlcthrn, r1or lrtflictod thc fatal 
wounds, the record ~upporccd a nndlng 
rhai they hod the culpable mental s1.1tc 
of reckles~ indifference to human llfo. 
The Fighth Amendment does not pro­
hibit thl! d~ath penalty In the case of a 
dcfcnd,1n1 whose participation Is major 
In J folony that results In murder and 
whof.c mental sww is one of reckles, 
Ind I ffcrcncc. 

Justice O'Connor, In a survey of ~,ate 
felony murclor laws and ludiclol decisions 
;1fter rnmund, noted th:.it a soclotal con­
scn~u~ hold thot there were a comblna• 
tlon of f;ictor., which might justify the 
death pc.inalty C.'VlTI without a speclOc "in· 
tent to kill:' Reckll'S~ disregard for hum,m 
me al~o roprcsrot!. a highly culpable 
mental state that may support a caplt,11 
sentencing judg111ent In combln.ition 
with major p;irtlcipation in the felony rL'­

)ullf nK In dNllh. 
1 hb ruling ctmslcforably di lures 1hc Su­

prormJ Court's earlier decision In En• 
muncJ v. Flotlcld, 458 U.S. 782 (1982), 
which outl.iwod 1hc death penalty for a 
"non-trlggcrm,m' who did not Intend to 
toke pan In a killing, but whose crime!, 
re~ulted in a death. 

Bruton revisited 
Rlc:hilrdson v. Milrsh, No. 85-1433, 55 

U.S. IW '1509 (April 21, 1987)- May prO!>· 
ecutol'!l usfl a non-testifying co.<Jc­
rend;,int'~ conrosslon If all references to 
lhc defendJnl .1ro excised and Jumrs nr,• 
told not to consider 11 when dctermln· 
ing lhc defendant's guill or lnnocencel 
lht' Supreme Court, six 10 thrcc, !tdlcl ~. 
)11\tice Sc;ilia, further rennins the dcd­
)ion In Bruton v. United Staccs, 391 U.S. 
123 (1968), ~id that such a confession 
m;iy be Jdtniuc.'tl If It cont-ains nothing to 
incriminate the defendant and juro,s ,ire 
told It should not be u~ed again~! the de­
fondant (ii cautionary llmltlng l11~truc­
tlun). 

Rlchr1rdson and WI ii iam~ were 
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charged with murder. robbery ;ind as­
sault. Al their joi nt trlal, WIiiiam~· con­
(es~ion was admitted OI/Cr obJectlon by 
Richr1rd~on's coun~el. The confession 
had been modiOed to omil .:ill reference 
to thl! defendant Richard5on- ilnd, In• 
uc<.'Cl, the confession did not Indicate th;-it 
anyorie olher than V\~l llams ,mcl o third 
,1ccompllce participated In the crlrne. 

At the time the confes~lon was ad­
miued, the Jury was admonished by the 
trial Judge not to u~e it in any way ag.1lm,t 
the defendant Richardson. Willloms did 
r1ot tc~llfy, however, that Rlch,,rd~on's Hial 
10,llmony Indicated that i,he h.id be<-n In 
the c..ir with William~ Jnd tlw third ac­
compllcc, but had not heard their con· 
vr.l'l,otion. She Insisted thol ~he had nol 
Intended to rob or kill anyone. Rlcht1rd· 
Mm was convicted of felony murder and 
ossaull to c:ommil murder. 

Arter uxhausting the ~•ate ,1ppclla1c 
process, the dcfcndan1 flied a writ of 
h,1bc,1S corpus malnt.ilnin~ thJt ~he was 
<'ntitled to a new trial under Bruton v. 
United States, 391 US. 123 (1968). The 
Supreme Court in Bruton h..id held 1h,1t 
11 defond,mt is depriwd o( hi~ rights un­
der thu Confrontarlon Cl.:iu~e of the Sixth 
Amendment, when hi~ non-1e~1lfying 
co-defendants' confcshiOn1 naming him 
,15 ,l portlclpanl In rho crlmu, b lntro­
d11crd ;it their joint lrlal, even 1r the jury 
IN instructed to consider that confession 
only against the co-defendant. 

Justice SCctlla held that the confronta• 
tion clause Is not violated by th~ ndmis­
\lon of ii non-tesllfylng co-deft!ndant\ 
conres5ion with a proper llmltlng Instruc­
tion when, as here, the confo~slon Is 
,1brldgi!d to eliminate not only lhc defen­
dant'~ nJme, but any reference to her ex, 
l~tencc. Justlco ScallJ crl r lc:ally nott>d thnt 
lhe /Jruwn court rccogrl l..rnd ,1 vary n.:rr­
rcm excep1ion to the olmosi lrwilrl,1ble as­
sumption or the law that Jurorh follow 
tlwir Instructions in the sltuJtlon when 
the fadally incrimin<1ting confei.slon of 
a non·t<btifying co-defendant Is Intro­
duced at a joint trial ,111d the jury Is 1n• 
wuc 1cd to consider the con(cs~ion only 
against the co-defendant, 

There are iwo lmpor1ilnt <.Jbtlnctlon& 
butween Richardson and Bruton which 
causu It 10 fall outside the n;'\11'0W oxcop­
llon Bruton created. First, In Bruton. the 

co-defendant's confession expressly im­
plicated the defendant il\ his accomplice, 
wherea~ In Rlchard1,on, lhe confos~ion 
Wcl) not incriminating on It~ face, but be­
canw so Olily when linked with othcf 
evidence Introduced by the defendant at 
trial. The ju~llces noted in.it where the 
necessity of such llnkago Is Involved, 
there does not exist tho overwhelming 
probability of the Jury's being unable to 
disregard Incriminating lnlcl'Qnccs that Is 
the found,Jtlon or Bruton. Second, 
evidence requiring linkage differ~ from 
evidence Incriminating on Its face In the 
practical effects which application of the 
Bruton exception would produce. 

Fourth Amendment-w ithin the cur· 
tilag e " bright lin e" tesl 

United Swtes v. Dunn, 55 U.S. LW 
42S1 (March 3, 1987)- ln 1980, DEA 
agents tracked Corpenrer lo Dunn's ranch 
by placing tracking bceperi; in ~ome of 
hi!. equipment. Aerial photographs of 
Dunn's ranch l.hO\Wd that Carpenter's 
truck was backed up 10 a bam behind the 
r.inch house. The ranch w.is completely 
encircled by .i perlmercr fence and con­
tained sevcrill interio, barbed wire 
fonces, including one around the house, 
,,µproximately 50 y11rds from lhe barn, 
,rnd a wooth.i11 fence endosing the front 
of the bar with an opo11 ovorhang and 
locked, wJlst-hlgh g.itos. 

Without a w.:irmnt, agcnis crossed the 
perimeter fence, sevc1.il of the barbed 
wire fences and the wooden fence in 
front of the barn. They were led there by 
tho hmdl of chemlcah ,md, while rhere, 
could hear a motor running Inside the 
barn. Thi!)' did n<>t C'l1t<'r the barn, but 
stopped at the locked g..itc nnd shined a 
flashlight Inside obscrvln1:1 what they be­
lieved to be n drug lnbor,11ory. Over lhe 
next 24 hour,;, thf' .Jgent~ tmtered the im• 
n1C!cllate area next to the barn twice to 
confirm the laboratory's p~ence . The of. 
ncers obtained a search wmant and ex­
ecuted It, arresting Dunn and ~el~ing 
chemicals and equipment .is well ai. ba~ 
of amphet11mino-.. 

The court of appeal~ rcve1scd the trial 
courr·~ decision holdinR that the born 
was within thu rcsicJ011cc's cunllagc and, 
rhererore, wlthl r, lhe Fourth Amend­
ment's protoctlvc .:m1blt. The Supr~m@ 
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Court of tht? Umwd States rt'Vl!rsed in a 
!.even-to-two decision. 

Justice White delivered the opinion o( 
lhe Court which held, first, that the area 
ne.ir the barn Wil$ not within the cur· 
tllagc of thL' house for Fourlh Amend­
ment purpo~ei,, <1nd, second, that the 
defendant hod or possessed no expec..tJ· 
lion of prlv.:icy. 

The Supreme Court's analysis of the 
curti lagc question was resolved wllh 
reference to the following four factors: 

(1) the proximity or the area t<> tht> 
home; 

(2) whother the area is within an 
enclosure surroi.mdlng the home; 

(3) the n.:llure and uses to which 
the ol'l'n i& put; nr,d 

(4) the ~teps mken by the resident 
lo protect the area from observa· 
tlon by p,mer~(>y. 

Applying this four-prong test, Justice 
White concluded thdt thc:i Dunn barn 
was not within tl•c cunllagc of the home 
and reversed 1hr court o( Jppcals. The 
Supremc Court's opinion, hawt."Wr, wc111 
further and found the defendant's conten• 
tlon that thP barn wa~ t>,;se11tial to his 
bu!,inc~!», and, therefore, he had m, I.')(• 
pcc:t.:itlor1 of privacy in it, was wllhout 
mer It, bJ~ccJ upo11 the Court's 1)rlor drd­
~lons rcgnrdlns tho government's Intru­
sion upon "opon field~." 

Burden of proof-se lf-defense 
MMtln v. Ohio, No. 85,6461, 55 U.S. 

LW 4232 (l't•bruary 25, 1987)- The Su· 
prcmc Court h!!ltJ that the Fourtc>enth 
Amendment's due proCl!!t) cl.iu!>C doc!, 
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not forbid the state from placing the bur 
den of proving self-<lefense on the defen• 
d,,nt charged with the crime or ,1ggr,1. 
w11c.,d murder. 

MJrtin was charged with c1ggrc1vated 
murder; which was defined as "purpose­
ly, nnd with prior cnlculation und design, 
cuu~lng the death or ilnother:' She pied 
!telf-dofon~e and testified that ~he had 
shot .u1d killl!d her husband when he ii!· 
racked her following an .irgument. 

As to scl(-dC?fon!,C, th!! jury wa~ In· 
,;tructed that h could acquit if it foun<.l by 
.i pwponderance of the evidence that the 
defcnrfant had proved (11 that she had not 
prodpitnted the confrontation with her 
hu1,b.1nd; (2) that she honestly believed 
thal shew.ii. in Imminent d11r1scr of dcoth 
or grem bodily harr,1, ,.ind th;i1 her only 
moons of escape wa~ 10 UMJ force; anrl, 
(3) thnt she had satisfied ony duty to 
rctre.,t or .:ivold danger. Tho Jury found 
her guilty t1nd the 01-lo appellate court~ 
.irnrm('d. 

The Supreme Court of the United 
5tiltc, in an opinion dellwred by Justice 
While affirmed thl! conviction noting: 

"Neither Ohio law nor the above 
inwuctions viol<llC the Due Pro· 
cc!>~ Clau~e of the fourteenth 
AtMmlment by shifting lo the de• 
fcndanl the State's b~u·clen of prov­
Ing the clement~ or the crlml'. The 
instructions, when rQt1d ,l!, a whole, 
do not Improperly sugg<!!.t th.:it sclf­
clrfrnsP evidence could not be 
con,;idored in detcrrnlnlng whether 
tlwre was reasonable doubt about 
the sufficiency or the State's proof 
o( the crime's elemt>nh." 
Moro Importantly, the Supr(•mP Court 

held rhat It was not a violation of lhc rluo 
process clause for the 9tatc to pl11ce the 
hurdcn of proving sclf-dufcn~c on r1 da­
fcnd,int charged with committing aggr11-
ViltPrl murder. The Court concluded th,11 
therc> was no merit to Mar tin'~ argument 
th,11 It w,h necessary, under Ohio law, for 
the !otatc to cll~prove ~clf-defon~e ,Ince 
both unl.1wfulnes!> .ind c.nminal 1111cn1 
are elemcnb of serious offcm!tO!>, while 
self-defense renders lowful that whlrh 
otho, wise would be ,1 er ime (lr,d nogate.!t 
,1 \howlng of criminal Intent. Ultlmiltc· 
ly, the Supreme Court condudcd that 
plilclng the burden of proor upon lht' 

defendant 10 go forw,1rd bf a preponder­
.1nce of the <.>vldcnte In a!.,crtlng ~cir­
rfefensc does not !>hlft tho 011Crall burden 
placed upon lhe stoic o, prove each cle­
ment or the {"harged offrnse beyond a 
reasonable doubt. 

O th er Important Federal 
Decisions 

Assets marked for attorneys' fees 
held not subject to forfeiture 

United States v. Hurvev, 55 U.S. LW 
1145 (4th Cir. March 6, 1987)- lhc con­
troven;y ~r the forfeltabillty of criminal 
dofenS<,! attorney'~ fees under the 1984 
Compreh1,111slw Forfeiture Act Onally has 
roached tho fcdurnl appP.IIAte level. The 
United States Court or Appcnl~ for the 
Fourth Circuit h.1~ decided th111 rhe new 
forfeiture provisions do, In fact, ~ubje<;t 
10 forfeiturr property to be used for legili­
mate attorneys' fees. As a rc!lull, the 
rounh Circuit ruled that the provisions 
infringe <>n ilfl ilccu~cd's Sixth Amend· 
mcnt right to retain counsel of his own 
choice dnd c<1nno1 be upheld. 
statutory en(';ronrhrnent upon a defen­
d.:int'!> right to counsel I~ too greot to be 
Justlned by ~ny compPting governmental 
interest. An accused's ,1bllity to employ 
a prlvalc .illonicy- n primMy Sixth 
Amendment right- I\ SL'VllrQly Inhibited 
hy the freezing of his assets or C\/Qn the 
threat of forfeiture. The court crlucally 
noted that while the ,1ltcrnmlve right to 
appoint(.'(! counsel would remain, sud1 
fact did 1101 c:ure the lntrrferencc with a 
defendant'!> right to hire private counsel. 

Deadline, 
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Young Lawyers' 
Section 

D 
Llring the past yeor, the 
Young l,awyers' Section 1,;is 
succes~fully served the bar 

ilnd the public;, thanks 10 lhe leader­
ship r1nd efforts of Its officers and ex­
ecutive committee rnernbur~. Th(!~(! 
<1tlorneys have been sol(less In giving 
counclcss hours or work and truly 
have made possible the contributions 
made IJy the section. Officers ;:ind ex­
ecutive committee members include 
Chr1rlie Mixon, Mobile, president· 
elect; N. Cunter Guy, Montgomery, 
secret,1ry; J,imes Anderson , Mont~om ­
ery, treasurer;). Bernatd Brannan, Jr., 
Montgornert, lmmcdlotc past prcsl­
denti Percy Badham, Birmingham, 
grnnts chair; Preston Bolt, Mobile, an­
nuoi Seminar on the Gulf, arrange­
ments chair: Laur.i Crum, Montgom­
ery, bar admissions chair; Edward A. 
Denn, Mobi le, disi'lster legi'll s1~sh1-
ance chr1lr; Ron11ld i-orehand, Mont­
gomery, ~enior bar administrative 
liaison chcJlr; D. Patrick H...rrb, Mont­
gomery, child advocacy chair; 11. 
Thomfls Horlln, Jr., Birmingham, Is· 
sues affecting the logal profession 
chalri Sidney W. lackson, Ill, Mobile, 
.:innual Semi,,or on the Gulf speoker 
and program ch.iir; Frederick T. Kuy­
kendall, Ill, Birmingh,un, ABNYLS li­
aison chair ; Lyiin McCain, Gad~den, 
con~lltutlonc1I bicentennial chair; J. 
Tcrmll McEJhcny, Birmingham, pub­
lications chair; Keilh Norman, Mo11t· 
gomery, Youth Leglslatl1re judicia l 
progmm chair; John Plunk, Athens, 
bylaws chair; James P. Rea, Birming· 
h;im, rilternate dispute resolution 
chair; S1ephen A. Rowe, 13irmlngham, 

continuing le8al educailon chair; Col­
leen M. Samples, Birmingham, do­
mestic abuse chair, J:rn, es T. Sa$scir, 
Montgo,,,c,y, public rolarions chair; 
Stephan W. Shaw, Blrmlngh.:im, Law 
Week chair; Rebecca L. Shows, Bir· 
mlngham, legal services to the elder­
ly ch.:iir; Amy Slayden, Huntsville, lo­
CiJI bar liaison ch;iir; Wi lliam H. Trae­
ger, 1111 Oemopolis, law student 
liaison chni r; and lames 11. W etter­
mark , Blrmln gha1n1 meeting ar­
rangements chair. 

Without the collrellv e effo rts of thls 
group and their commitment lo the 
betterment of our bar, the progress en­
joyed this year by the YLS would have 
been impossible. 

Also ln order M e thanks to stnte b,:1r 
President Bill Scn1ggs, who, in his 
term of office nevertheless found time 
to enco uragl:! rhe activit ies of the Y~S. 
and 10 the bo.ird of bar commis­
sioliers and Alaba,r1a State Bar !>ta(f for 
thl!lr support. 

HIGHLIGHTS OF 1986-87 YEAR 
Continuing Legal Education-F or 

!he first time, rhe YI S co-sponsored 
wi th Cumberland School of Law and 
1he Young Lawyers' Division of the 
ABA a bankruptcy seminar in October 
196&, held in Birmin~ham. The an11u­
c1l Bridgo thG Cat) sen1l11M, co-spon­
sored by the YLS and the Alabama Bar 
l,wlluto for Continuing Legal Educa­
rlon, was expanded to a two-day for­
mal for the March 1987 seminar and 
indud ed ,1 workshop ir, which o hy• 
pothericr1l filcl ~ituation WM discussed 

Claire A. Black 
YLS President 

by YLS Executive Commillt!C n1en1-
bers Tom Hl!flln and Keith Nonl'lan 
and the topic speaker, Drew Redden, 
of Birmingham. 

The Con(erenco of the Professions 
was held In April 1987 In Gulf Shores. 
YLS CLE Chairman Steve Rowe was 
11s~isted in the planning and imple­
mentation o( this seminar bv YLS past 
President R11ndy Re,wes of Montgom­
ery, whQ has been active In present­
in11 this seminar since its inceptlt1n. 

Public Relations- Jim SMser of 
Montgomery was responsible ror dis· 
serninating infunl'l.ition Jboul YLS 
commlllee members and actlvltlos. 
His committee also is coordinating ef­
forts for publicizing the various celeb­
ratory events of the bicentennial of 
the Constitution, culminating Seplern· 
ber 17, 1987. Addition.illy, Jim was 
appointed to the state bar Legislative 
J.iaison Commiltee, where he Wi! S in 
contact with bar President 8111 Scruggs 
and bar Executiv e Director Reggie 
Hamner, 

Bar Admissions Ceremony- Each 
year, tho YLS sponsofs the two bar ad­
missions ceremonies In Montgomery 
for new attorney admittees. Monl• 
go1nery chair Laura Crum was re­
sponsiblf' for coordinating oll nspects 
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of both event\ ncluding addres~es by 
guest ~pcakors at the luncheon following 
the induction o( the admit!~ Into the 
bc1r. In October, Circuit Judge Inge P. 
John~on spoke 111 the luncheon. while in 
May, N. Lee Cooper, delegate from Alo· 
b.1ma 10 the ABA, served as ~peaker. 

Constituti on Bicent ennial-L ynn 
McCain of G.idsdcn chalrt?d this commit­
lcc, which served as a c:ll!arlnghou)e for 
Cnnstitution bicentennial actlvitic), In­
duding production of a play about the 
Fl~ t Amendment, "There's Trouble Right 
I late In River City." She was assisted In 
publicity efforts by publications chair' 
Terry McElhuny cl Birmingham, who pre­
pared all of the publicity for usP by the 
medln. 

Annual Seminar on the Gulf-Co­
chalred by speako, and program chc1lr 
Sid Jack~on .ind orrnngements chair Pres, 
ton Bolt, ,ind t1s~lsted by President-elect 
Ch,1rlic Mixon, ,111 of Mobile, the May 
~emlnar c11 lhe 5.indestin 0Pach Resort 
was wdl-c1ttcndcd thi~ year. This event 
w;i,; co-sponsored by the Alo1bdmJ Bar ln­
stitutr. for Continuing Legal Education. In 
addition to two half-day seminars, ther<: 
wa~ a golf tournilment and 1,ond party 
fcaturil1K "ihe Soul Practitioners," an oll­
lawyo, b.·rnd. rr1day1 the rirm of I l;ire, 
Wynn, NO'NOII and Newton ~ponsored a 
poolside cocktail party, and Saturcloy 
there was ;mother cocktdil party, spon­
sored by Emond and Vines. 

Publications- In December, the Yl.5 
completed publication of "Llw d!t a 
Cdreer:' a brochure designed to Inform 
~tudcnts lnterf'~ted in law careers. Chair 
Terry McElheny of Birmingham edited 
the pubilct1tlon Jnd coordinated with 
Reggie l"lnmner to make dl\ trll,ution 
avt1llable through the state bar. 

Youth Lcglsl i\Lurc Judic ial Pro­
gram-Thi ~ year, thonks to the leadership 
o( chair Keith Norman of Montgomery, 
thore wcri? a total of 825 lawyers, volun­
teer judge!., adult sponsors and students 
participating In the program. More thon 
30 teams from ten Alabama ci ties took 
par1 In lhe mock trial competition cul­
minating In April tn Montgomery. By this 
fall, the comml1tee will distribute a 
vldeot.1po on the progmm to be used In 
recruiting students ilnd preparing for the 
mock trials. The Youth Legislature Judi-

The Alabama I awyer 

clal Program has been recommended 10 
the ABA Young Law~r;' Divi~ion for its 
AfOllatc Outreach Program 10 be held in 
October 1987, and l'L"'COIV(.'(l nr..1 placl.! In 
1hc Al3A Young Lawyers' Division Award 
of Achievemi>nt in the servlce-to-lhe­
publlc category. 

Grants-Thl' ABA Young Lawyers' Divi­
sion awarded Its Afflllc1tt'.! Outmc1ch l'ro· 
ject Public Service subgr.1nt to 1hc Yl.5 
for the Youth Legislature Judicial Pro­
grnm, largely as a result of the combined 
cffor1'> of grants chair Percy B.:idham of 
Birmingham and Keitn Norman of Mont· 
gomcry, VI.JP chair. Alan S. Koplt, ABA 
Young L.iwyers• Division pre&ident, an­
nounced the full amount requc~ted by 
the Yl.5 wa~ approved. 

Legal Services to the Elderly-Blimlnij· 
ham chilir Rebecca Shows worked wilh 
the senior b;ir committee counterpart 
preparing a resource manu;il for the 
cldl.!rly, to be disseminated to senior 
citizen ccnte_rs and other locillion~ In 
order to better Inform the elderly of lcRal 
offices In their communities In which 
they can seek assistance. 

ABA Young lawyers' Oivl ion oppolnt­
menls-ABA Young Lnwycrs' Division 
chr-1lrperson-elect Williom Hubbard re• 
cently announc:ed that nine of the Yi S 
orflccrs c1nd Executive Committee mam­
bors hod been appointecJ to lc.mdcrship 
positions In the Young L.iwyor..' Divi~ion 
ror the year 1987-88. They ore Percy B.id­
ham, as~istan1 editor, McmberNct; Claire 
B1i1ck, vice chairperson, public service 
sub-grant program affiliate outreach: 
Laura Crum, 13;irrister ,ind Law Pr.ictlcc 
Notes, Estate Plannlnij Section; Keith 
Norman, vice chaltpcl'l,on, pro-law coun­
seling; Terry McElhcn~\ communlcatlons; 
Steve Rowe, Real Property Executive 
Committee; Jim Snsse~ commu11lcatlor1s; 
Steve Shaw, Law Week; and Rebecca 
Shaw!,, legal i;ervlces to the elderly. In nd­
dltlon, Jim Priester of Birmlngh.im will 
be serving ch chairman of the Ethics 
Committee and on the Natlon,11 Con­
ferl.'nce Team of Affiliate Outreach 
Programs, 

UPCOMING YLS EVENTS 
The Yl.5 has planned events for July 

16-18, 19U?i at the state bor annunl 
meeting at the Riverview Plaza, Mobile. 

Following the Thursday Jfternoon busi­
ness meeting and election o( officers, the 
YLS, in conjunction with the Mobile 
Young Lawyer), wlll ho~t d par1y from 
nine until midnight aboord the U.S.5. 
Alabama. The cost Is $5 per person. 

On Friday the YL.S wi ll sponsor 1hc 
''Update '87: Recent 01:.wlopments In the 
Law" sl;!mlnar. Stove Rowe and Mory Lyn 
Pike scrvcd on the 11la11ning committee 
for the event, which last year drew more 
than 700 atton1cys. Tho format for this 
year's event will Include the following 
speilkers and topics: BIii Scruggs, 1987 
tor1 reform leglsl.ition; Wendell Mitchell, 
other legislative updates: Lorry Clark, 
practical effects of tort reform on defend­
anl's practice; Sonny Horn~by. practical 
effects or tori reform on plolntlff's prac­
tice; L.B. Fold, tax reform: what every 
practitioner should know; Frances I tare, 
Jr., recent Alabama Supreme Court deci­
sions, civil cases; David Byrne, recent 
Alabama Supreme Court dedslons, crim· 
inal cases; Bob Prince, marlt11I law up­
date: child cu~tody and visitation; Cary 
Huckaby, a summary of recent disciplin­
ary action), rule change!, and dwt!lop­
nil!nts; Cl.tt Ali.pdugh, hi!,urance practice 
from rhe plalntlf('~ viewpoint; and Bert 
Nettles, insurance pr:ictlco from t.he de­
fendant's viewpoint. 

Six hour) of continuing (()[,!al educ;ition 
credit will be given for attendance at ihe 
seminar. The co~t Is Include.id In the re­
gistration ree for the convention and will 
Include a handout. 

Charlie Mixon will assumP the office 
of Yl.5 president at thi! o1nnunl meeting. 
Ha ls a very capable, energetic leade_r 
and has proved to be of lrwdluable assist• 
ance to tlio YLS. If yt>u ore under the age 
or 36 or have been licensed less than 
three years and would like ro piny o part 
in the YI.S, now Is the time to contact him 
for Information at 432-7662. • 

Give this copy 
to your 

secretary. 
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Al the YLS Cxccutlvc Committee Mccr/ng In Sandc!>lln were, fronr ro~v, left to rlsht: Percy 8.iclham, /olln PlunJ.. ;ind 5/d J,1ckson. 
In the middle rON were: Terry McElllcny, Jim Samu, Cunrer Cu>; Amy 51..iydl!n, Claire Black, Rebecc.i 5/lcJI.~ and /aura Crum. 
In the back f()\,V were: Charlie Mixon, Tom Heflin, P.:u Harrh, /dml!l Andcncm, Keith Norman and Bcmlc Bw;nan. 

Among those assoclawd with the 'Mllkcr County Bar Association'-" People's Ldw School were attorneys Jim Brooks (front row. 
far left), Chi.1/rmon \.M:lrren I..Jllrd (front row, center) and Richard Fikes (front row, far righl). 
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Legislative Wrap-up 

Tho 1987 WKUlor session o( the lcgl~laturu has seen tort 
reform as lb primary interest. The house o( roprcscntiltives 
,1pproved nine of the ten bills backed by the Al.1bc1ma Bus­
iness Council (sec i\labamd I ,1wycr, May 1987). The on· 
ly bill not p,1sscd r< .• >duc~d the slillule of lfrnltatlon!> for 
1983 action~. 

The senate, with some arncnclmentli, pnssed the house 
bl II!> and returned them for r,1llfltc1tion or the changes. 
These bllb mnke substantial changes 10 the existing law. 
Anyone w1~hing a copy o( Jny o( the bill~ ~hould wr ite 
John Pemberton, Clerk of the Hous~, Room S12, Ala• 
bama State House, Monlgomcry, Alabama 36130, or calf 
261·7637. Tho bill s c1re i1S rollows: 

H. 432- Medical malpractice This bi ll µrovid(!i> a cap 
of $400,000 (or p.\in and suffering and $1,000,000 in 
wrongful dcJth cases. It abolishes the scintilla rule and 
C!>t.lblishes ,1 Mandard of ''clear and convincing evidence" 
,h lhe burden of proof. It provide~ that future damages 
may be paid In periodic payment~ at the discretion o( tho 
trial court. ihli. is II very comprchen!>lve bil l ond contains 
i1dditionol section!>. 

H. 24 is a COn)tllutional amendment to Article XII, sec· 
tlon 232, providing (or the venue for suits aga,n~t foreign 
corporntlons lhJt are not qua I lfied to do bu,lness in 
AIRbam.i but nrc 10 be tr1,1ated the same as do11H'btlc cor­
porations. Thi~ bill was p~scd unamended by the S<!nate. 

H. 25 provide~ that a Judge 1, authorized to tr.:1r1~for a 
case to another county (or the convenience o( the partlos 
.ind wf111c\~C~ or in the intcrc&t of Jw,tice. This bill docs 
not apply to pending or child custody cnse~. 

H. 26 give~ AlnbamA judges the au1hot lty to rC'fu~c out• 
or-~rate cao;cs on lhe basis of convenience or lnc:onveni• 
<.!nee to the parties, but once the case f!, accepted, the 
judge can trans(or ft 10 the most appropriate court. This 
bltl was not ,,mended by the> senate. 

H. 27- Punitivc damages I he bill esl:Jbllshc~ a cap 
o,, punltiw dilmoges of $250,000 unless there Is a pat­
tern or practlc:c of Intentional wrQng conduct or conduct 
involving JCludl malice. It further t>stahlishes Lhe burden 
o( proof 10 be ti ear and convincing evidence. Any punitive 
damage aword must be reviewed by the Judge In ;i post• 
Judgment hearing. It sets forth that Lhere can be 110 punitive 

I he• A/,1bJm,1 L,,wycr 

by Robert L. McCurley , Jr. 

d.im.lges against thl• State o( Alalx1ma. i his bill Is cxclu· 
slvc of the medlral molpracticc blll and do~ nol opply 
In wrongful death cases. 

H. 28 abolh,hci. the coll;iLeral source rule t<> allow the 
Jury 10 be lnforml;!d of medict1I bills and lo!>t wageb thilt 
hnve been paid by a third pArty. II olso permits the jury 
to be Informed II the Injured pnrty must roimburso any 
lnburer or his employer for any i,ayments he receives. Thl:l 
bill does not apply to any pvnding c;ises. 

H. 29 aholi~hes the sd mllla rule anrl substitutes the 
!tubs1an1ial evidence rule. It al!to doe:, not apply to any 
µcndl ng case. 

H. 30-Frivo lous lawsuits The blll allows the court to 
ussess court costs and .ittorney's fees against a pnrty 0 1 

the party's attorney If the court determine the c.t$El to lack 
~ubstJntial Justlnc.ition. The Judge, at his discretion, also 
may assess anorncy·~ fees and rourt cosb agaln~t the de­
fcnd,1nl for frlvolou~ defenses. Thi~ bi ll will not be en· 
forced ngaiMt pending suits until 180 days afLcr the ef­
fective date of the act. 

H. 8l-St r1.1cturcd settlements Thi\ bill gives thi: Judl(e 
the discretion to spread the payment of future damages 
over .i period of years, but does not apply to wrongful 
deoth. 

H. 82 clfmlm1tes lhe 10 percent pcn:1l1y lmpo5ed ognlns1 
clc.•fondonts In d vll caqes who appeal ,ind lose In the ap­
pellate court. 

Rooort L. Mccurley. Jr., ,s mo 
dlroelor of the Alab1;1m9 I.ow 
lnsmute m tho Unlvo,sl!y of 
Alabsme. He received his 
undorg,aduate and law 
dogroos from the Un/Vorslry. 
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These tort reform bills bt1cked by the 
governor, I ieutenan t governor and 
speaker of the house are nol thl.! only 
bills limiting recovery. Other tort roforn'I 
bills introduced Include a statute of 11· 
rnltalions against .irchitects, engineers 
and builders, and another provides ba­
sically the same limitation~ against 
tnaterlalmen. 

Mdili onal bills Introduced provide 
promcrlon from suits agahist officers, 
board of directors and trustees of non­
profit corporations and organizations; 
llml1 llablllty ogolnst state employees; 
and amend the Good SamMilan AG1 to 

provide civil immunity to physician~, 
medical and nursing staff and hospitc1I~ 
in l.)merg11m.y situations anJ provide lrn­
munlty to school personnel. ih e rope.ii 
o( the dram shop law ond limirotion~ on 
recovery ogninst the vendor has been 
proposed, whi le there Is II bill providing 
for civi I I mm unity for (ire marsh.ii Is act­
ing within their duties. A legal malprac­
tice bil l has been introduced patalleling 
Lhc medical rnalpractlco bill. 

law Institute bills 
The Alobamo L.:iw Institute has the 

following pending bills before the legis­
lature (See Alabama Lawyer, May 1967): 

The Uniform Guardian and Pro­
t!lctivc Proceedings Act, S.B. 1341 

11.B. 233 
Tradcsocrcts, S.B. 83, H.B. 333 
Deeds in Lieu of Foreclosure, S.B. 

141, H.8. 107 
Redemption of Real Property, S.B. 

142, H.B. 111 
Pow!:!rs Contained In Mortgago~, 

11.B. 143, 11.B. 264 

Lawyers assist legislative committ ees 
Keith Norman and WIii Givhan hilve 

served as staff ilMrneys to 1he House 
Judidar y and House W,1ys and Means 
Committees, re~pectiV!!ly. The l!:!gblature 
continually has had the assistance of the 
Legislative Reference Service; however, 
this Is the first tl,ne in recent history that 
house committees obtained outside 
col1nsel. 

Keith Norman is "on loan" from the 
111w firm of Balch, Bingham In Montgom­
ery while Will Givhan is from the Mobile 
l.iw firrn of Hand, Arendall, Bedsole, 
Greaves and Jolmston. • 
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Introduce 
Yot1r Clients 

to a 
Valuable Service. 
Refer chem co Business Valuatio n Sc.rviccs tor cxpc1t dctcr­
rhi.t1ntion of fhlr mark1;t vruuc: of businesses, and 6mncial 
analysis ..ind consul ration in t'::ISl'S of: 

O Estat e planning D Bankrupt cy 
0 .&tate settle ment pt-oceedlngs 
D Marital dis.solu tions O Mergers or acquisitioru; 
0 Rcc.ipitali.z.'\tions O Buy-sell agreements 
0 Employee stock D Dissident stockholder 

ownership plans suits 
Contact Dr. John H. Davis, 111 

4 Office 1>ark Circle • Suite 304 • Birmingham, Alabama 35223 
P.O. Bo:x 7633 A • Binning ham, Ahba.iua 35253 

(205) 870-1026 

BEA BUDDY 
With the number of new ot lorncys 1ncre,1~ing ,1nlci tlw -. 

·. ~. number or Job& dccreasl11!J, 1i1ore and more attorneys ... ,. 
are go1nsi mto practice on I heir own ond miss the berm M. 1 f ·. I 
fit of the e()u~rllng of mor,, Cll<l)(!rfoncecl l)ractilioners. ~ \ I/ fr., 
The Alabama Stale Bar Committee on Loci.II Bnr l ' 
Activilleu und Service$ is uronsoring ., ''Buddy Pro, } 
gn1m" to provide newer b11r members a fellow, · 
lawyer they may consul! if they confron l o problem, 
n<11J<l lo Mk a qur.stiof1, Ot' simply wllnt directions lo 
r he cou rl house. 

Nilll\ c 

Firm Name (if .ippli cabte) ---------- ----­

Address 

Ci ty Stolt.e ------ Zip -----

Tcl1:pho nc -

Cl N,;w lnwyv r O Expt l'i(!nccd Lawyer 

Plt?.ise return to: Alab.ima State Bar, P.O. Box 4156, Montgomery, 
Al<1b,mlil 36101, 
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Bar Briefs 
Sweeney elected officer of Natio nal 
Schoo l Attorney Board 

Donald B. S-.veenc.,y, Jr.,., p,11111cr In 1hc 
8irmln1:1hnm (Jrn, of Rives & J>eterson, has 
been clccterl secretary-trc.isurcr of the 
19-mcmbcr hoard of director!, of the 
Counc.:11 of School Attorneys. The coun­
cil Is a tn«lJOr componeni 01 1he Na1lonal 
School Boards As5<.>cl:i1lon1 heJd­
qu,,rJerec! In Alc>:,mdrf,1, Va. 

I h<' council has 2,100 momba~ nnd 21 
arflll'1lCd st;ilc councl Is, .111d Nervi~s a~ il 
fmum on r1mctic,,l le1:1,1I probloms faced 
by n11orneyi; who arc retained or em­
ployt:d by local ~chool dls1ri< .. t~. 

A member of the Bim1lngham, 1\la­
bam,1 and American har .1ssocl:itlons, 
5WC'f'l1C'Y .il~o is pr!-!~idenl ilnd founder 
of the Alab.in1a Council of School Boatd 
Altomcy~ ,tnd !>t.ilo ch.itrrnnn of rhe Na­
tlonnl Org;inlzatlon 011 Lt•K,11 Problem~ 
of Ldun11ion (NOLPC). I le tucolved his 
l.1w de1:1ree from 1he Unlwr. ity of Alr1-
h.ima. 

$50,000 scholarship fund honors 
Cumber land Dean Dona ld E. Corley 

A $50,000 endowuu bchol.mhip fund 
honoring the lmc Cumbcrl,ind School of 
L,iw D<'an Donald E. Corley has heC?n es­
t.1bll~hcd at Sornford Unlvcr!oily. 

Curnberlr1nd ;ilumnu~ Stew Whicker 
prebcntcd the check to Jc,1nerte Corley, 
widow of the dean, during ii CumbNland 
N,11lonJI Alumni As~oclatic>n luncheon 
,11 1hr school In M.irch. 

Corley ~crved as dc.111 of the law 
,chool during 1974-84; ho cll<'d Decem­
ber 1986. Interest on the $50,000 prin­
cipal, wh,c:h was contributed by alumni 
,rnd Cunibertand faculty mcml.Jor~1 will 
be used to provide ~cholnr~hlps for 
Cumborlc1nd 1,tud1mt.,, 

Jerry W. Powell named general coun­
sel for Central Bank of the South 

lerry W. Powell recently was namtxl 
general counsel for Central BJnk of the 

rlw AI.Jhitm,, Lowyct 

Soulh. In addition to his respo11slbilitl!-!~ 
lib Hl'tlc.m1I counsel (or tho direction of tho 
comp;111y1

~ legal and rt•gul[ltOry of(Jlrs 
through II!. leg.ii division, Powt>II nlso will 
supl'rvbt.! the bank\ ri\k management 
and tompllanc.e 1,ec.t1<1ns. 

Powell joined Centr<1I 8,ink ,n 1981 as 
coun~t-1 Md ;issi~tani sccrNJry; in 1986, 
h11 wai. n11med assocl;:itc general counsel 
or Ct•111ral ~;ink ,md Centrul Boncshorcg 
or thu South, Inc. 

A Mllw of Montgomery, Powell r~ 
c:elvcd hb undc.rgradudtt• dc>gree frorn 
Birmlngh,in, Southern Colloge ond law 
d<>sree from 1he Univc,...lty or Al11bama. 
I If' wrwd as a clerk to tho I lonorable 
St.,yboum H. Lynne, senior U111tud States 
Dbtrlc:1 Juctge, and ,1s nn ,,ssock1to In a 
Bil mlngh.im law firm. I le 1, ;i member 
of the American and Alalx1ma Stnte bar 
J!t!tOc.latlon~. 

Dawson named to top White House 
post 

Rol.Jort K. Daw~on, il~~lstnnl ~ecret;:iry 
o( tho Anny for Civil Works (ASACW), 
ha~ beo11 .ippolnted to serve as r1ssoclr1te 
dlr<>cto, of the Offlc(! of Monogement 
and Budget for Natural Resources, Energy 
and Science at the White t louse, and <1s­
.. umed his new position May 4. 

Corley 

Da~on will be responsible for the 
rnc111,1gomo11t and budge, of 1he r.>epa, l · 
mcnl~ or Agriculture, Enorgy and Interior; 
the E11vironmcnt<1I ProtC'ctlon Agency; 
the Council on E_nvlronmentill Quality; 
th~· N,,ti<>nal Acron.iutlc .. ,mcJ Space Ad· 
mlnhtratlon; the Te11ncb .. L't! V.1ltey Au• 
1horlly; the Nucle;:ir Rcgul.uory Cnmmis· 
sion; ,tl1(1 01her cigencie~. 

Dowson ;ilso wlll be responsible for hi .. 
pn.iso111 ,,gency, 1he United Stotcs Army 
Corps of Engl11eeK. In all, he will have 
rl'sponslbillty for 15 aKencir'> with il total 
budget of ()vCr $50 bl lllon and ~taffing 
lwel ~ o( more than 200,000 po,ition\ , 

ASACW ~ince May 19841 Oaw,on i:; 
the y0un8l.!~t pcr~on eV<'r to hold 1h<11 
position and has served in 1hr Office of 
the Assistant Secretary of thr Army (or six 
year., longer thc1n any pn..>vlous occupant. 
He previously served a~ Deputy A~sistant 
Secretary or 1hc Army. Prior to his service 
with the Army, Dawson WJ~ Admlnl!.tra­
tor of the Cornmlucc on Public. Work1, 
and 1ransportation in 1he U.S. liou sc of 
Rcprcbcnwtiws, and wns leglsl::itlve assl~­
tanl lo U.S. Represen1atlvr Jr1ck F.clworcls. 

Law school givc!i Pri nce! to p nward 
Tu~cJloo~a attorney Rohen Prince 

recently wa~ named recipient of the Uni· 
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versity of Alabama L.:iw School's n,ost 
presli~ious ilWfHc:f, 

Prince was presented ihe Bench and 
Bar Most Out~tandlng Alumni Award, 
based on continuing contributions to the 
legal community In Alabama. 

He also was presented the Dean's 
Award for his work with student trldl ad­
voc;icy teilmS, 

UA Law School (acuity members who 
received awards included George Pe.ich 
Taylor, who W<l~ given a special trial ad• 
vocacy Jwi:lrd prosented by the Birmlng. 
ham law firm or t-lare, Wynn, NEM'ell :md 
Newton; Frar,cos McGovern, who re­
ceived the Denn Thomas W. Chrlsiopher 
Award, presented to recognize lastlng 
contributions to the betterment of the law 
school; and Nath,miel Hansford, who re­
ceived the Swden1 Bar Association Oul· 
standing Faculty Award.-The Tuscaloosa 
News 

Cumberland students take top 
honors in national mock trial com­
petition 

Students re.presenting Cumberla11d 
School or Law, Samford University, 
placed first In nnllonnl mock trial com­
petition sponsored by the American Trial 
Lawyers A~sor,:iiltion in Washington, D.C., 
in April. 

The Cumberlind team, coached by 
Judg(! JamL>S 0. l=laley and Mid1Rel V. Ras­
musson, defeated law stwdents from the 
Univel'Sily o( Sa11 Diego in the final 
round of the con,pc11tlon. 

Cumberland had quallfled for tho na­
tional event r1f1erwinning reglont1I ell11i­
i1111tions. The eight region.ii winners were 
narrowed r,om ,,i field of 87 learns vying 
(or 1he natlonal 1itlc. 

During lhQ natlon..il fl nals, the Cum­
berland team argued both sides of a c:ilse 
involving a suil nled by a college baseball 
plt1yer who had been hit In the head by 
a baseball thrown by o player from an op­
posing team. 

Cumberland professor chosen t·o at­
tend Princeton institute 

R. Kenneth Manning, Jr., i1 professor a1 

Cumberland School of Law, S11mford 
Univcrslly, Wal. i'lr)m ng 24 colle1$e teilrh­
ers selected to partlclpc:1Lc in a special 
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summer institute at Prlnr.:eron Universi­
ly June 21-July 31. 

The six-week lnstltuw, Rdlgior; and 
Western Political and Ethical Thought, ls 
supported by the National Endowment 
for the Humanities. The Institute assists 
college teachers in intes111tlng the insight 
of major Western religious traditions in­
to course) In poll lical theory, Western 
clvfllza1lo111 lntelleclual history and 
ethics, 

Al Cumberland, Manning teache5 B 
law ,md religion seminar, and has taught 
a law and morality seminar. 

An ordaln!!d minister of the United 
Church of Christ, Manning holds ad­
vanced lnw .ind theology degrees from 
Boston Uniwrslty. He also has a master's 
degree In law and society from the Uni­
versity of Denver, and ha5 been i1 mem­
ber of lhe CurnbE!rland faculty since 
1973. • 

1987 Bar Directories 
to be published in August 

$15.00 per copy 
Mail check to: 

1987 Alabama Bar Directory 
P.O. Box 4156 Montgomery; AL 36101 

" It 's One Of The Best 
Pieces Of Evidence You Can 
Use If There 's A Contest "* 

If There Is Any Doubt , 
If Backup Support Is Called For , 

Armor-Plate Your Client. 

Contact David Ramsey 

Videcom Productions 
Professional Video Taping 

P. 0 . Box 2268 • Montgomery , AL 
(205) 265 -7843 

• Carl Sloa n, Attorney • Penzer & Sloan- NYC 
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Riding the Circuits 

Autauga County Bar 
Association 

The Autauga Coun1y 0Jr Associa­
tion observed Law Day by sponsor­
ing a poster contest (or rtll Mth­
grader.; of A11tr1uija County. The 
!home of the contesl w.1s "We the 
People:• In addition, 1he b11r pre­
sented to tho AutJLJg,1-Pr«1Uvllle! 
Public Library ;.in updated version 
o( the McGr<lw-Hill Encyclopcdl.i of 
Science and Technology In honor 

of Bill Newby, n member of the bar 
for many years, who recently 
passed away, and also In obser­
vance of Law O;iy, 

The bar association, under the 
guidance of Cindy Funderbunk and 
with the assistance of 1he bor ouxi• 
liary, held r~ nrst annual cook-out 
and sof1boll goma on the nlgh1 of 
April 30 111 Newton Pork In Priltt· 
ville. 

The members, families and 
guests of the bar a~sociations of 

Autauga, Elmore ilnd Chilton coun­
lles (19th ludlclal ClrC'ul!) ga1hcred 
Jt the R,11-nada Inn In Prattville, 
AlabomJ, In honor of retired pre­
~ldlng Circuit Judge Joe Macon. 
Judge Milcon w.is honored for 
more thon 20 years of scrvlcl:! to 
the drcull. Those .Jtlondlng the 
event lncludrd rrtired prosldl11g 
Judge Jo~c.!ph Mullins and 1hc cur­
rent prcsltJln14 Jucl8e of the circuit, 
Walter C. I IJydcm, Jr., a, well os 
the entlr~ family of Judga Macon. 

/udfle Ferr,// D. McRae, U.S. Deputy Artorney Ccrieral Arnold I. Burm, U.S. Atloriwy }l•ff 5es~iom Jnd MBA P®ident 
M,mh;ilf J. DeMouy (Mobile 8,u A>Sociation) 
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Thursday, July 16, 1987 Mobile 
SECTION MEETINGS 

SECTION LOCATION 

Environmental Law 
Family L,\W 

Labor law 
Litigation 
Oil, Co (Ind Mlner;il tnw 
Taxation 

Corroro tlon, Rnnklns .in(i 
Bu~iness Law 
Criminal Law 

1 o a,m.-noon 

2-3:30 p.m, 

3:45•5:1 s p.m. 

Real Property, Probote ,ind rrust 
l ,)W 

Young lawyers' 

2·5 p.m. 

Administrative Law 
B11nkrupt<:y 1111d Coni rm:rclnl Lllw 
B11slne~1 Tofl$ nnd Anthrusl Law 

CLE credit: 1.0·3 .0 u,,ch 

RIVERVIEW PLAZA 
Murrl111Jt I 
Alnhrtma II & Ill 

Alnb,1m,1 Ill 
Plantation I 
Alabama I 
Morrimac I & II 

Alabama II 
Al,1ban10 I 

Plantation 11 
Morrimac I & II 

ADMIRAL SEMMES 
Cry~t..il A 
Cry~ml C 
Crys1al B 

Colbert County Bar Association 
At the February 1987 ml:!eting o( 

the Colbert County Bar Associa­
tion, the following officers were 
clc-ctod for this year: 

Pre~ldent: 

VI 1:u•f'rtsldc11t: 

Secretary/Treasurer: 

Cene Hamby, 
Sheffield 
Tcmy L. Mock, 
1l,scvmbln 
Joh~ Kennemer, 
Tuscumbia 

In celebratlon of Law Day '87 
and the Bic:entenni.11 anniwrsary of 
the United Statl!s Constitution, the 
Colbert County Bar As~oclallon 
sponsored a mock tr l.ll entitled 
"State of Mellow vs. Elston Neddy." 
Honorable Inge Johnson, circltit 
)Lidge of the 31st Judiclc1I Circuit, 
presided over the ffctido us murdP.r 
1rlal1 and senic,r high government/ 
economics students partlclpaled as 
witnesses ond Jurors. The cven1 
drew o capocity crowd oi students 
from all six school ~ystcms In Col­
bert County. Bryce Graham, Sr., 
former circuit solicitor ror Franklin 
.ind Colbert County, participated as 
prosecutor and Jim Stc1nsell, tll· 
torney in Mu~cle Shoals, repre$ent­
ed the defendant, Elston Neddy. 

The Law Day Cornmfttee was 
comprised of Terry L. Mock, chair­
man, John Kcnnom1Jr, Steve Gargis, 
Billy Underwood, Bobby Baker, 
Alan Gargis at1d Jim Stansell. 

In addition, many members of 
the Colbert County Bar Association 
Me secking to have leg1sl;itior1 
passed providing the Colbert Coun­
ty Law Library with addition11I 
funding. Member; of tlw Law Li­
brary Committee arc Gane r lamby, 
John Clernorit', Hori. Inge Johnson 
and Vince McAlli ster. 

The Colbc11 Courity Bar Assod11-
tlon also is planning to hold a 
continuing leg11I education semi· 
nor during the summl:!r months. 

Hunt·sville-Madison County Bar 
Association 

The Huntsville-Madison County 
Bnr Association and the Norlh Ala-
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bama Chapler of the Federal Bar 
A>~oclatlon celebrated Law Day by 
having lhc Al,lhama Supreme 
Court, en bane. be .1 part o( rhc 
(P.MIVIIIC'c;, 

There w.ic; n reception honoring 
rhc court lhc L'Vtmin!l of ThumJ;iy, 
Aprfl 30, 1987, a1 I luntsvllte's Von 
Braun Civic Contcr, .ind lhl:! recep­
tion was ilttended by the juMICtlS, 
b;ir members .:ind their guC!>Ls. 

On tho morning o( May 1, Doug. 
lac; C. Martinson, president-elect of 
the t tuntsvllle-Madison County Bor 
A~!>oclatlon, welcomed the courr 
J 11d lhtm a civil and o1 criminal 
cosc wcru argued bl:!(ore the cour1. 
There w.is J la,ge .iucllence of law­
yers, students from Junior civic 
classes o( all local high school!. 
and thl' 1wnerJI public. 

Upon completion of the oral ar­
guments, J religious cerumony wt1~ 

held a1 Huntsville\ FlrSt Baptist 
Church with c;crlpturcs read by Jus­
tice Gormnn I fouston and <1n ln­
)plr..11ional t,1lk by Representative 
Ronnie rlippo, United States Repre­
sentJtlvo for the Fifth District of 
Alnb,irno. A ba,becue dinner fol­
lowed In the fellowship hall of the 
church. 

Mobile Bar Association 

On Friday, May 1, the Mobile 
B.:ir Association celeb@ted I.Jw 
Dr1y with ii Red M~\c;, luncheon 
,md open house In both federal 
rind su11e courthouses. 

Thi.! Red Ma)~ was conductod by 
thr Archbishop Oscar Lipscomb, 
and o1pproxlmately 150 ;utorncy~, 
federal and state judges, families 
anrl fnendc; participated In the 
celebration designed c;pecifically 
(or Judge!., lawyers ,ind court o(. 
flci,,ls to hwoke God\ blCJ,slng .ind 
guidance on the adn,lnlstr.1tlon of 
justice. 

Over 250 attorneys and guosl~ ,11· 
tended the luncheon to hear Depu· 
1y Attorney Genernl Arnold I. 
Burn~. Burne; is the ,rcond highest 
rnnklng official in thl:! United Statcc; 
Dcparrment of Jw,tlco. From 1960 
to 1985 he was a prJctlclng auor­
nLiy and chairman of the MandgL'­
ment Committee of the 200-mern­
l.Jcr Wall Street law firm o( Burns, 
Summit, Rovins & Feldesmnn, 

Guided tour s of both fcdcrril dnd 
srr1te cou11houses wow co11duc:1mJ 
in rho afternoon, concluding Low 
Dily 187 In Mobile. 

t=c, :-i4 
UNITm COMPAP«IES 

FINANClAl CORPORATION 

REALLY GOOD NEWS 

Walker County Bar As~ociation 

The Walker County 8Jr AS!.oc:la­
tlon held annu.11 elections April 24, 
1987, and rhe new ofOccrs Me: 

President: Kerri J. Wilson, 
Jllspor 

Vlce-pre~ltlcnt: C. w,inc11 L,1ird, Jr., 
Jn~per 

Secretary: )t1mes P,11rlck 
Thomas, lll, 
)d)JX11 

Tre11\urer: Rlc:h,1rd E. Fikes, 
Jasl)('r 

• 
SENTENC IN G ALTERNATIVE 

PLANNING 

Our ooroneo Pro·Sontonce 
tnvesllg atlone: 
• Cerry fa11orablowotght In tho $On tone· 

Ing decisions of 86% of the Judoos who 
read them 

• Minimize potential poat •aonvlct.lo n 
problems 

• lncorpgroto anticipated chan 9e1 In 
fede ral aon~onolng procticoa 

• Include o sentencing rooommondotlon 
and, when opproprloto. 011orno 1lv01 
to Incarceration 

Senten cing and Parole 
Coneultent e 

Nollonot l.oool S0111lcea 
71 o I.eke View Avonuo, Alfonrn, GA 30306 

Cell now: 1 ·800·24 t •0096 

Here's a lender making 20 year loans with FIXED Interest rates. Not vadable, FIXED FOR 20 YEARS 
Commercial - Investment loans, first mortgages. 
Properties: Office buildings, shopping centers, light Industrial. New construction, rehab. properties, or 
existing bulldlngs. 

Bankers: We can provide Forward Commitments, up to one year In advance. for permanent loans to 
coveryourconstrucUonloans. 

United Companies Is a one-blfllon dollar, flnanclal company listed on AMEX. 

Phone: 
(205) 979-0367 

The Ali!b<1m<1 L,n,.,yer 

Andrew T. Graybar 
Southcre,t Bldg., Suite 201 
102S Montgomery Highway 

Blrmlnghem, AL 35216 
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Memorials 

These notices are published immedi­
ately a(tl;!r repor(!, of death are received. 
Biographical Information not appearing 
In this Issue wlll be published at a l,Her 
date if Information Is accessible. We ask 

Albritton, James Marvin- Andalusia 
Admined; 1950 
Died: March 26, 1987 

Cibson, White Edwilrd, Jr.-Birmingham 
Admitted: 1930 
Died: April 30, 1987 

Hall, Peter Alfonso- Birmingham 
Admitted: 1948 
Died: August 1, 1986 

Herbert, Jule Rembcrt- Montgo111ery 
Ad111itted: 1936 
Died; February 17, 1987 

Hines, James A.- Lafaycttc 
Admitted: 1938 
Died: March 181 1987 

Wf!1 Alto Velo, Ill - Dothan 
Admitted: 1937 
Died: May 81 1987 

Lindsey, Wallace Henry, Jr,- Butler 
Admitted: 1932 
Died: January 18, 1987 
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you to pro1Tiptly report the death of an 
Alabama attorney to the Alt1bama State 
Bar, and we would 11pprecia1e your assist­
ance in providing biographlc.:al lnforrnJ· 
tlon for The Alabama Lawyet. 

Moll oy, Daniel Wilson, Jr.- Mobile 
Admitted: 1976 
Died: March 22, 1987 

Perrine, Kenneth Tllcy- Blrmingh1.1m 
Admitted: 1928 
Died: April 9, 1987 

Reese, Charles Theodore- Dalevill e 
Admitted: 1948 
Died: Oc1ober 31, 1986 

Sansone, Aid<> James- Montgomery 
/\dmlt1ed: 1968 
Died: June 14, 1987 

Thrower, James Tennyson- Dothan 
Adrnlucd: '1938 
Died: May 5, 1986 

Traeger, James Walson- Montgomery 
Admitted: '1979 
Died: June 11, 1987 

Winston, William Overton, Ill- Vernon 
Admitted: 1976 
Died: March 27, 1987 

Zeanah, Olin Weatherford-Tu scaloosa 
Admitted: 1949 
Died: March 18, 1~87 

,\110 I,, 111, Ill 

Alabarn,1 lost a gi;mt in the legal pro­
fession whe,, All() V. Lae, Ill, pa~sed r1Wr1y 

May 8, 19071 after a lcmgthy bout with 
CilllCl!(. 

A devoted alumnus of the University 
o( Al.ibama and its law school, Lee began 
his lifelong practice of law in his home­
town of Dothan In 1937. He served in vir• 
tually every important leadership posi· 
tion in the state anc:1 local bar associa­
tion~. I le was a past president of the Ala· 
bama Stale 11ar1 the I louston County Bar 
Association and the Alabama Defense 
Lawyers' Association. 

While malnloining a general practice 
of li;Jw, his personal preference lay In the 
arena of the counroom. He was a skillPd 
orator nnd ii mastl':r of tri~I l'nctics. tee's 
\kills led to his induction as a Felio\¥ in 
lhc American College of lrla l Lawyl!rs 
nnd mel'nbctship In 1he International So­
ciety of Barristers. 

Lee's strong advococy of his profession 
was no less zealous than his devotion to 
public service. He ~erved as 11 member 
of the Stale legislature ,rnd c;hairrnan of 
both lho Alabama Stat12 Docki. lloard and 
the Alilbama Ethics Commission. Service 
to his community was exernplifled by his 
membership on tho Dothan Board of Ed-
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uc.itlon, the Dothan Recreation Board, 
the Dothiln Rot.Hy Club, the Dothon 
Chilmber o( Commerce and lhe National 
PPanut Festival. lee was immediate past 
pre~ldant o( the board of directors of the 
Alabama-w~s, Florida United Methodl~t 
Foundntlon, Inc., and honorary member 
(or life of the administrative boord of the 
Flr-t United Methnrllst Church of Oothan 
.ind had served as president or the bmirci 
of director.; of the Dothan Benevolent As­
sociation, ii locc1I charitable foundation. 

Lee I\ survived by his wire, Rosa, and 
three children: M~. rlcldt F. N1Ml1 Ill , 
(ClizJbeth) of Columbus, Georgia; wu. 
11am L. Leo, Ill, o( Dothan; and Mrs. B. 
Michael Wat~on (Margaret) o( Dothan. 

Tlw st;ne, hi~ community and our leg..11 
profc,,~lon has lost a devoted servant, but 
hib les<1c..y anti ~crvlc:e to mankind wl II 
endure for yenrs to come. 

KENNETH TILEY PERRINE, SR. 

Kenneth T. Perrine>, Sr., a Birmingham 
attorm.)' (or almo~t 60 years, died April 
9, 191J7. I lo wn~ n member of the firm of 
Krocko, 1 hompson and Ellis. 

Perrino !!fi1cl11c11ed from Phill ip~ I ll1:1h 
School and attended Rhoclcs College In 
Mcmphb. In 19281 he gradlraled from rhc 
University or Alabama School of Law. 

Hew.JS one of the origim1I board mcm• 
her; and secrel.iry of the Birmingham 
Downtown Improvement Association, 
which formed Oper.11ion New Blrming. 
ham, and wa~ ;ic-tlve In many civic organ­
izatlom,, h.wlnK been ii member of lho 
Downtown YMCA since 1915. 

Perrino al~o WJ~ a nicmbt.!r of th!! 1:!lr­
minghilm Bnr Association and tho Ala­
bam.i State BJr. 

Among the most well,known of hlb 
~a~os involved ii lawsuit brought agaln~t 
the 8/rmlnglldm Pmt·Hera/d (or publish· 
ins o.1 political L>dltorfill on election day, 
November 6, 1962. Tho paper enc:lor;ed 
ii 'iWilch from a commission 10 a mayor­
council form oi government for Birming­
ht1m. PNrlnci represented the papor, 
which wa~ ;u:cul\cd of electioneering, a 

rhe Alobamil Lawy<'r 

vlolntion o( the Alabam.i Corrupt Prac­
tkes Act. The case nnally wound up In 
th<' United States Supreme Court where 
that section of the ac:1 was declared 
unconstitutional. 

Perrine was a Sunday ~chool tencher 
,ind lay preacher for Handl~'Y Memorial 
f>rcsbyterlan Church and a co-founder of 
,,nd teacher at Shades Valley Presbyterian 
Church. I-le later became o member and 
tencher at Mountain Brook Baptl~l 
Church. 

Survivors inducll' his wife, M.irth,1 Per­
rine; son!. Kenneth T. Perrine. Jr., or J,u,pcr; 
.,nd Dr. George Perrine of Birmingham; 
and a dnughter, Martha H~II. of Car• 
tersvllle, Georgia. 

t,\r\ll ', ,\l ,\ltVI', ,\ t llK ll tO'\ 

),in,e~ Marvin Albritton, il prominent 
attorn<.,y in Andalu!.ia, died M.irch 26, 
1987, Jt the age of n. Born In Andalu~la 
in 1915, he was the senior pllttncr In the 
firm o( Albrittons, Glvhnn & Clifton, 
founded by his grnndfather In 1887. 

Albritton wa!. a gradu;:ite of the Uni· 
VC'r~lly o( Aldbama, and following his 
di~chargc (rom the Navy afwr World War 
II, he returned to the Mate to begin his 
,tudy of the law. A rnombcr of the I ar­
rah Order o( Jurisprudence and an editor 
o( rhe AlobJma Low Review at the Uni• 
ver.;ity of Alabam.i I aw School1 he re· 
c:ulwd his law degree In 1950. 

Active In the legal profe!>slon on both 
local ,rnd SIMI.! levels, Albriuon wns 

known and respected as a man of integri­
ty and Intelligence. He was a past presi. 
dent of the Covington County Bar Asser 
c,ation, served two terms as a delegate 
from Alabilma to the liouse o( Delegates 
of the American Bar Association and 
three tcrmr. as a member of the Board of 
Commissioners of the Alabama State Bar 
and the State Bar Grievance Committee. 
A Fellow in tho American Bar Founda· 
tlon, he c1lso wos o member of the Ala­
bama Defense Lawyers' As~oclr1tlon, cur• 
rently St,?rvlng as J vice-president and 
director. He wa, a memb(!r of the Inter· 
national Ai.l>Ocla1ion of Insurance Coun­
,;pl and tho Alabamil Court of the 
Judiciary. 

Albritton exemplified n fomlly belle( 
that service to one·~ church ond com• 
munity, as well as 10 one's profession, 
was the foundation upon which to build 
a successful life. He was a membtir of the 
FJr,.L Presbyterliln Church o( Andalu!>ia 
and the Andalusia Rotary Club. 1-fe was 
.in active mombor o( the board of John 
Knox Monor .ind ~erved on the Alabama 
Commission on I llgher Education, ha,,.. 
ins been appolntoo by GO\<.'mor Ceorge 
Wallace. 

The Jaw firm o( Albrlttons, Givhan & 
Clifton celebrated it~ centcnniol March 
21 o( thl~ year. The tonst given by Albrll• 
ton's daughter In honor of the firm and 
Its seniOi p.1ttnor follow~: 

''l\s a child, I alwayi. folt a ,pecial pride 
In my herlt.igo. Evon though It w11~ never 
loudly proclaimed, I, .is did ..ill the child­
ren of the firm, shared a special know­
ledge of being surrounded by good men 
- strong and decent men. Their quiet ac· 
tlon> shaped our lives, and, If woe are sue• 
cC?ssful adults, It ib bec<1use.1hey gave us 
the tools lo bulld good lives. 

"This law firm has t1lwt1ys stood for In­
tegrity, honesty ond equal Justlc<l under 
the law for all men, no mottor whar their 
stiltion In life. To that I would propose c1 

toast. 
"I also offer ii toa~t to my father, Mar• 

vin Albritton, a man 10 whom Integrity, 
honusty and equal ju~tlce under the law 
wore always black or white, .ind never 
shades o( gray:' 

Survivors Include his d.iughter. Emily 
Albritton HIii; sori•ln•low, Dr. Kenneth 
I ti ll; and two gr,indchlldrcn, Allee and 
Ben I tl ll. 
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W ll 111\,\1 0. WIN,ION , Ill 

Former L11mar Coun1y District Jud~c 
Wlll i;im o. Wlnhton, Ill, died rrlday, 
March 27, 19£17; duC! 10 Injuries received 
In a trafnc ilccldcmt near Faycuc. 

Wlnston, 37, wJs a graduJW of the Uni­
versity of Alobmrin and Auburn Uni­
versity. He served one ycor ,,s iml~tllnt 
district Jltorney for thP 24th Judlclal Cir­
cuit compri~ed of t.11mar; ~ayctte and 
Pickens counties In 1977, Jnd w.is JP­
poin ted di&lritt luclsc for L.Jma, County 
by then Cov. Ccorge C. Wallace in 1976 
to OIi .i vJcancy. He WilS elected 10 il full 
!.Ix-year 1erm in 1980. 

He served twO wrm~ as prc>"dcmt of the 
lamJr County rhaptcr of the Unlvel'!ilty 
of Alabama Alumni A~~odc1tlon; w.11, d 

rast pr11sldMt of the Vernon Kiwanis 
Club; ,md had ~crvcd . 1~ vkc prc~ident 
or the Al,,b.ini., JuVQnllc Judge~ As~ocla­
tlon and as ch.:iirman of th<' Alabamn 

District Judge's Education Commlllec. 
Wln~ton also was a member of 1he Lamar 
County CJt1lemen's Association, 1he 24th 
Judicial Circuit Bar ;:ind the Alab.ima 
St111e Bar. He was a m<!mbor of the Ver­
non Hrst United Methodist Church. 

Among hb, survivors arc his wife, Beth 
E1henon Winston of Vernon; a daughter, 
Allison Winston, also of Vernon; ~tep­
mother Mtixine Winston of DeKalb, Mis• 
sissippi; one brother, Charllc!!> Anthony 
Winston of MontgornC!I)', AL; 1wo sil,tc~. 
Margaret McCougl' of I louma1 Loulsl­
.in..i, and ratriela Ann Winston of Mobile, 
Alabama; and nve nieces i\nd two 
nephews. • 

Get in your orders 
now for extra 
copies of the 

1987 Alabama Bar 
Directory, 

at $15.00 each 
(includes postage), 
to be published 

in August. 

Don't let your 
Alabama Lawyers 
get worn, torn or 

thrown away. 

Order a binder 
(or two!) 

at $6.50 each 
from: 

The 
Alabama Lawyer 

P.O. Box 4156 
Montgomery, Al 

36101 
or call 

(205) 269·1515 

SMITH-ALSOBROOK & ASSOC. 
PUDl,IC 1mCO RO SE RVICES 

(205) 262,0350 
EXPERT WITNESS SERVICES 

• Rlmltlro explosions 
• Tlre consulting ~ 
• Traffic accldont reconstruction ' . · 

BOBBY D. SMITH, S.S., J.O., Pruldenl 
RO. Box 3084 Opelika, AL 36803 (205) 749-15« 

246 

Pos1 omce Box 1 IS6S 
Montgomery, Al 361 t I 
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11 nrca ~011n hoJ,cs and 
olhcr record rcpusiloric~ 
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Alabama State Bar 
BOARD OF 

BAR COMMISSIONERS' 
ACTIONS 

April 3, 19871 Montgomer y, Alabama 
Prc~l.!nt: Commissioners Thornton, L. 

Jackson, Recvcb, I l>1mner, Crownover. 
Coleman, F. I lar1:e, I fill, Ca~~ady, J. H. 
Jackson, H,mls, GIii, L. Martin, Manley, 
Ba>1ley, Garrell, Albrhton, I luckc1by, Vin­
son, Brassell, Chason, McPhe~on, 
Knight, Bedford, D. Manin, Acl.1ms1 Proc. 
tor and Alexander; past President Notth; 
Secretary I lamner; Cent>ral Counsel 
Murrow; ~ltlff mt!ml><!~ J<1ckwn, Pike 11nd 
Lacey. 

Ab,;ent: Comml~sioncrs Turner, Low, 
Watson, Laird, He.id, Go~a, C. Haw, 
Wood, Jones, Boswell and Owens. 

The board: 
- .1pprOV1..'d ii} wriucn tht• minute\ of 

h\ Februory 6. 1967, nwutl111u 
- ,,dml11l~to11!<1 one prlv,)te reprlm,,nd 

:m<l one 1111bli<. con~urc; 
- by ,1 wt• of 14 lo 13, tublcd a resolu­

tion expf'{',~fng \Uf)f>Ort for thll ,IVilll· 
alllllty of h.!jjal service~ 1111d for co11, 
tlrwud funding for tho Leg.JI Sor. 
vice, Corpor,lllon; 

- authorized r,rlntins of,, drus ,1bu~o 
,1w,,tll111.iss b•o<:hurt! for u~c In the 
United S!iltt'§ Attorney's (Northern 
District) proaram; 

- accepted a resolution mourning the 
dc.ith or Mobllt• bar mcmbor WII· 
11nm E. Jahn~ton; 

- lnstrucwd tlM .i 11!~<,IUtlon mourn• 
lng the death o( rorm1•r ho,ird mem­
ber J. M,1rvln Albritton be prep.11'e(I; 

- rt.'Ccivt-d the ropon of 1hc• f>\>1m.1n1•n1 
Cod<-' Cor11rnl\~lon recommending 
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adoption, In whole and port, or the 
American Bar Association's Model 
Rules of Profcssion,11 Conduct; 

- voted thoi cert.iln ch,111gcs iJ 111..idc 
and the repon reconsldert'd .11 Its 
May 15 mewling; 

- recoivt'Cl the final draft or ,l pro­
po1ed u11lform arbitration ,let, 
amended section 2(0 and took no 
funher action: 
rt'Ceived a repor, on th1· Lcgl~latlYP 
Fbcal Offlce's eva ua11on of tho Al.1-
b.1m,1 lnJigcnt defense system; 
~ceiVl.'d copies of blll ~ known o~ 
thC' "civil iu~tice reform package" 
and decided 10 meet ag.iln on April 
15 to emblish the oor'~ po~ltlon on 
thc•m; 

- received the wcret.iry·~ rcpon that 
prollminary second QU,Jrter Ogure~ 
lndlC<1lcd lh<' bar's rlM!nue ~ wcrl' 
$49,628 over projection& and rx· 
pcnditurcs were $34,393 under the 
amount budgeted; 

- received thu ruport that 110 polldt', 
covering 278 nttorneys wore written 
by thll bar's endorsPd profus~lon.il 
llnbil ity carrier between Deccmbi.:r 
5, 1986, atid M,uch 25, 1987. 

April 15, 1987, Montgomery, Al abama 
Pre~ent: Commlsslono~ Turno,; Thorn­

ton, L. Jockson, Reeves, Hamner, Crown• 
ovor, Coleman, Watson, F. I late, HIii , 
Cassc1dy, H.irrls, L.1ird, L. Martin, Manley. 
Head, Baxley, Garrell, Huckaby, Gosa, 
Vinson, Brassell, C. I-fare, Chason, 
Wood, McPherson, Jone!., Knight, 
Owens, D. Marlin, Adam~. Proctor .ind 

Alexanrler; Sccrt)li'l,Y I lnmner; past Presi­
dc..:111 North; YLS President Black; 
Legislative Counst?I Mltcha ll. 

Absent! Commb~loners Love, J. H. 
J,1ckson1 GIii, Albritton, Boswl!II and 
Redford. 

"I he board: 
- appr<M'd .is wdtwn the minutes of 

Its April J, 1987, meeting; 
clcctl-d OnL'Onta lawyer Hugh A. 
Nosh to th Coun or tht-Judiciary; 

- .1cccp1ed resolutions mfmnn,11i.,ing 
dt•cca~cd bar member~ Zack 
Rogl·~. Jt., c1nd W.lllacc If. Lindsey. 
Jr.; 

- by voice vote, cxpres~ed It) support, 
In prfncl11ic, o( modiOcatlon or the 
doctrine of forum non conveniens; 

- fl'<'.eived repo,is from Chief Ju~ticc 
101bcn and courts admlnlwiltot 
Topley n11 m,1tt{'rs of mu1ual lnrere~t 
fn the bmch .ind b,,r; 
hy voice vote, gave the presidu11t 
,,uthm lty lo spo,1k and act In the 
mnttllr nf tort reform, Juthorized 
him lo consult tho f'X0<~1tlvo c:om· 
mlttt•c t1ntl t11ho~ deemtirl .,ppro• 
prllllt• ,111d r1.1quos1cd thAI he com, 
munlc;iu• n11y nogotl,11i·tl position 
,111r1~ to Iha board ln wrlrln11, for ,1d­
vlce ,ind consont; 

- unnnlmously confcrrud upon the 
prcsidC'nt .1uthurlly to ,mompt to ln­
fluonrn tort reform IPglshllon In .it­
tord,1nc:t' with tho vl<'W1 nnd com• 
monh of the bo.ird: 

I. The legl\lt11lon mi.)t bl.' con­
)litu tlonal, both 1\ 10 thu 
Unltl'<l Stat!.'<i Constitution .ind 
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the Constilullon o( Alobama; 
2. 1 he IC111S1t11ion ~hould not un­

necessarily CM'rlo1p ln10 other 
cxls1lng statutes: 

J. The legislation should use 
li1nguagc .1lte.1dy deflnrx! un• 
der prior case decision~ In the 
,1010 of Alabama; 

4. 1 he lcgisl,itlon ~hould l,c In 
harmony with the Alabrimn 
Rulos o( Civil Proc1Jdure t1nd 
tho Alohnm.i Rules or Ap,,ol­
lotc Procedure as establls 1cd 
under the Judicial Article of the 
Constitution of Alabama; 

5. The leslsl,11lon l!t lhc moM 
tcchnleal, bro:ideit and mo~1 
serious kind o( legislation that 
c,in oo Imagined because It af­
fect, CNery citizen, .1nd every 
citizen Is both a po1entlnl 
pl,1l1111H .ind a potentlal 
dt>fencnni; 

6. The social cos1s of Injuries nncl 
friwds are always paid by 
som11llody; either tho vlcllm, 
the guilty pnny or the public 
through welfare and charity; 

7, Any cl1,ingc~ by the legislature 
lnv;irlably rnu~t tJkl' Into con­
sideration the lmprict of tho 
lcgi~lailon on all parts of &he 
rlvll Ju,Ucc ~'f.,tCm in Alabilma; 

8. llie- pre$erH Constitution, 
~,atute. and rules should ,e. 
mnln as they are, except for 1he 
following changes: 
;:i. Sc:ln11//a rule The sclntll l11 

rule should be abolished In 
filVor of u sub~tnn1lnl ovi· 
clence rule. 

b. \.t!nul.' Venue should be 
proper only in n county 
whcrt' thr event occurred, 
an lndlvldunl def1md.1111 
live; or a defendant cor­
f)()r,ulon do<.'S business by 
Jgent, excep1 &hot an out-of. 
state corporation which h11~ 
f.illt-d to qualify with the 
wcre1,11y of &IJtc 10 do bu)!· 
nes$ In Alabam.1 covld bo 
) UOd in any counry ns long 
,is 1h,1t iion-qualiflcd cor­
poration Is and rem,1ln& 1hc 
only defendant In the ca~o. 

c. ro,um non conven/em If 
n Cil'l<l could b<• brought in 
more than one counry, tho 
trial coun should h;we the 
,1uthorlty to move the case 
10 ,1no1her proper county 
(or lhl! conwnlence of lhl' 

l:i<lrt l~ The col1VC!n1encc of 
ndlviduJI pMiL'!> ~hould be 

given some preferencr OV\.'r 
the convenience or corpo, 
rme ponies. Also, If a case 
arises under lhe lllw~ or 
a nolhe.r state for an evc,nt 
thill occum.>d In another 

state, th11 courts in Alabama 
should h.M tlw ,1u1hority to 
decllne 10 hear the case iii 
all, unless the plalntlff 
agrc~ lO have tho c.1~ tried 
In the mQ~t C<>nll('nlent 
county In Alabama. 

d. Statute of Limitations Tho 
stiltute of llmhntlonJ for 
civil rlghlS clnims should be 
reduced 10 two ycnrs. 

e. Colloteral 5ource rule This 
rule should be obollshcd In 
part and modifll!d In pan, 
CXCCJ)I n wrongftll d1Mh 
('1Sll$ ~here It ~hou Id re-­
main as Is. The amoun1 &hi! 
plain&I(( hM been ptlid or 
wlll cen.1lnly "'""'"" In 1lw 
ru1ure from out~lde p.utle\ 
)hould be adrnl~slble In tho 
1ri,1I of 1hc C05l'. but only If 
1he plaln11ff clalm< 1h,n p;ir. 
ticular lype d11moge. Thi! 
COM to lhO plolntlff O( Ob· 
t,1inlng such uUbltlu µ,1y­
menL< ,llso woulcl oo ndml<· 
sible at 1he trlnl or lhe case. 
Thu k-dcrol and ~t,itc In• 
come t,1x lmpllc,ulon~ or,, 
damage award to the pin In, 
tiff should not be admitted 
mto wlc!t·nt1.' unk..,~ lhc tax 
lmpll"1tloM or ,1 damnge 
award against lhc delendonl 
also .ire ..idmlncd Into cvl• 
clence; soci[II ~ utity lx'rtC· 
fits or poymen1s nfl11<1t 
should Ile odo1b~lblo. 

f. Frlvolom ('111/ms, clofonsos 
and appeal,1 Therr <hould 
bl! both a sta1u1e ,ind a rule 
of civil procedure Jnd a 
rule or .1ppollmc> procedure 
which will provide, In t>S­
sence, lhat the trial coun or 
the .ipp!.!l11.1tc court may J s­
\ess fc,es. lO\lS ,mrt J'len,11 
ties to panles If they Ole or 
pursuu frivolous cl,1lms1 d~ 
ren~es or ,11;1f)e,1I\, If tho 
court asse~~es pem1hlcs or 
1he case is dismissed by 
ogrcc•mCht of tho po1llos1 or 
If 1he ctise Is ,ottled, 11ten 
that should conclude the 
matter; on thl.' othar hand, 
If the irl,11 or oppcll,llu court 
has not lmpo5('d pon.1ltlc\ 
and the case has not been 
settled or dlsml~scd, lhl.'n 
the d11mu31-d 1>;111y \hould 
have 1he right to mo a 
~p a rate suit I( ii claim ot a 
defCnbO or .m ,1ppc11I h,1s 
been frlvolou~ or wound, 
less. 

11. I /er /1 l1Ju~ f)Jrty prac• 
1/ce The prcso111 rulu of 
fictitious ponies should be 
aboli&hcd, and a new rulll 

lor unldentHled parlies 
should be Jdop1od. In 
C)SCl'ICl', ,tny p,tny 10 ii low. 
suit ~hould hiM! a period of 
not km than onl? ycilr from 
lh<• Olln11 of thr ,aSt' In 
which to odd my additional 
party discovered lo have 
bcl!n involwd In the cl,1lm. 
Thi~ would help prevent ex­
lrn parllos from being 
<ldtlcd in 1hc lnl1l,1I ~u11. 

h. Pvnlt/v(' (l,1masc.1 All ver­
dic-ts for punlllve damages 
,hould be sl!puoto vordlru 
from .iriy compensatory 
dnmag~ Thl>re ihould be 
no caps, ellher In dollar 
form or formuln~. but the 
mc,,~urr of proof t<'quhe<.f 
\hould be ml1ed from the 
presc•nt "rcawn11bly s,.lli~ 
(led" M,•ndortl 10 ,1 ''cleor 
n11d convlnrln3 proof" ~liln• 
dard (l>car In mind the scin­
tl Ila rulo olso I) abolibhod), 
Addltlor,nlly, .ill f)l-lflltlv<i 
dnm~ge ,iw.uds should re­
ceive a nou1ral review, both 
by tho trl,11 court ,md ,1p. 
l)l.'ll,11e court with the pow­
er ()( both the 111tll coun and 
appella1c rourt to modify 
;tny 1)unitlw dJm..ig11 :lw.lrd. 
1 he prcwnt l!llv In Alabama 
1ha1 ,,ny Jury verdict Is pre• 
&umcd to be completely 
correct unlcs~ II Is "patent­
ly obvlou~ly" wrong ~hould 
be abolished in ravor or thu 
noutrul r1>vh•w ~yi;tern. After 
the Jury verdict or .iny pun­
itive dam,,ges, bo1h the trial 
court and tho ,1ppollc1to 
court 1hon ,·.m fret'ly leJ$­
~s the n,,ture, extent and 
impact of ~uch an ilWilrd, 

I. Medlc,1/ m11/prac1rce There 
I~ no 11t•t'<I for ,1 l,1w 1hut 
glvo• ~,wt.l,11 prlvllegt>s or 
specl.-il s&.11us 10 the medical 
p1ofession1 cspccially In 
view or the fott thul IJlhN 
c.h11nR<!S In tlw tort lnw ob­
viously wlll opply 10 doc­
tors. To cure 1omo abuse~ 
.i11ll problrm< In 111Jlprac• 
tlre cl,1lm~ ,1g.Jln~t 1r~clltlon­
JI profc~\lcm1l5 Cdocto", 
dentl~t\ , .:11torncys and 
Cl'N,l, the followlng ihoukl 
be ,uJoptcd: 

A jj('IIC'r,tl M,llUli.' ot 
lhnitatlons of two (2) 
years, )IX (61 month~ 
ufwr dlsuwMy or 
roL11 Ml yeo,~ m11xl­
mum; .i llmltatlon on 
the numbor of Inter• 
rogntorlcs ,ind depo­
~ltlons; a 1cquontlal 
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dlscO\ltlry rvle senlng 
out the order In 
""hich disCCJI/Cr)' is 
oo,w by the plrtlntlff 
and the de(endanl; 
and ,1 icner.:il !olillul<• 
~ r~hllshlng lhe quat­
lflcations o( exper1 
.,..ltn<!~!>CS In .ill mol· 
pr,1,ttce dalm s. 

I, Conlf lbu(Dry neg//gence 
To put Alabama in lino will, 
other ~1.JlO), W<· should 
oholl~h "con1rih1,1tc>ty 
negligence'' as a defense 
,ind adopt the W(Jll-known 
,1,,nd,1rd of "co,np,1r,ulw 
n<'gligrnce." 

- discu~~ed P<'"Onnel mouers In .in 
executive se~slon 
un,1nlmou~ly adopted a resolution 
r'<'quci,1h1g 1ho g!Mlmor, lieutenant 
g(l','(lrnor iJnd speaker or tho house 
10 give t1udlcnce to lhe posh Ion of 
1hc Al11bom,1 St.ito Bar as ar1iculalL>ti 
by h~ pmqldr.nt. 

May 15, 1987, Montgomc.ry, Alabama 
!'resent: Commissioners Thornton, L. 

Jackson, Crownc:M?r, I ove, Coleman, Wat· 
son, 11111, Cassady, Harris, Lilird, J.H. 
Jack)On, L. Manin, Manley, HPad, Bax· 

Icy, Garrett, Albritton, Gosa, Vinson, 
Bra:.~oll, C. Hare, Chason, Wood, Mc• 
Pherson, JoneS, Knight, Bedford, D, Mar­
tin, Adams, Proctor and Alexander; irn• 
mediate past President North, Secretary 
I lamner, smff members Jackson and Pike. 

Ahsenr: Commissioners Turner, Re<.>W~, 
I luni nct, F. I !are, Gill, Huckaby, Bo!>w~II 
,111rl Owon> 

The board 
- observed o momen1 of sllenco In 

memory of pasr prc·~ldcnl Aho v. 
Lee, 111, who died May 8, 19117; 

- adminlsteted four privare rcprl• 
mands and twQ public censures; 
,1p1,='CI as wriucn 1he minute~ o( 
h\ April 1S1 1987, meeting; 

- elected Michael 0. Wawrs as bm ex. 
,1mlner for one Uniform Commer· 
cl,11 Code section and authoil.:cd 
lhe (l)(t't 111ivc comm lttee lo l'ICl for 
1he board In nomln,ulnl! and olcct• 
Ins an addltionnl UCC ux..1mlnor 
anrl an equity jurl!prudoncr exam­
iner; 

- ,1dopred rhe Anwrlt\Jn Bar Assocl-
11llor1·, "Model Rule, of Prorc)~lon­
nl Conduct," with amendment, 10 
Rules 1.5Cal and 1.S(e), and forward• 
ed them to thl! ~upreme cour1; 

- revlLwcd tort reform lcgbl,11ion 
paswd by the Alobdma Senate; 

- adop1ed ,1 lt!SOlulion mcmoriolb:ing 
the late Honor.'.lblc William 0. Win­
ston, 111: 

- approved the bor's 1988 tr,11/0I pro­
gram, 10 be offerL-d by INTRAV; 

- chose two bar m<'mbors 10 receive 
rhe bor11 1908 award~ of mcrh: 

- adopted tho report of the Commit• 
tuu on Progr.ur1~ nr1d Priorities, dl~­
contlnu Ins three commluees, 
chnnglns 11lil~k forces" 10 "ocllon 
groups:• requiring bo.1rd approval 
prior 10 establlshm<'nt o( any com­
mltrces dnd action groups, .illowing 
the Incoming president,elect 10 ap­
point vlte ch.1lrmcn, changing the 
commr11co's naml.' lo "Committee 
on Continuity, Progrnm1 ilnd Prlor­
ilies" and reducing its member,hlp 
10 Ove; 

- elewtL'd 1he "Prcsldcnt'!> Advisory 
Task Force'' 10 a s1nndlr1g commll· 
tuo; 

- le.irncd that the PH'Slucrn had op-, 
pointed Commissioner\ John t=Jol­
l is Jack~ ond Lynn Robemon J, ck­
son to certify the rosull.5 o ( 1he up. 
coming comml<sloncr 11lcc1ion; 

- conducted an executive session 
where personnel matters WCI'<' di!>­
cu~sed. • 

MEMBERSHIP REGISTRATION 
ALABAMA STATE BAR- FAMILY LAW SECTION 

The F.:lmlly Law Section of thlc! Alabmn,1 Stale Bar Is committed to Improving the µractice of family anrl domestic rel.itlons 
l;rw In AIJb,lmJ, Please Join lJ:, by r()gbierlng today for memhel"ihlp. (Section clues art! $15.) 

I. N,1rnc: ------------------------------------ --
Addrt'~~: 

Telephone Number: 

2. Arc you wflllng to al"tslst In monitoring the progress of pcr,<.Jlng legl~latlonl Ye,,_ __ _ No __ _ 

.l. Mc you willing tQ write Jrtlcles for the sc.1ttlon nt!Wsletterl Yes·~-- No 
4. On which committees would you llku to serve/ (Program, Legislative, Nomlnotlng, Member~hlp, NL.w,iletter, Continu· 

Ing le14,1l Education) ---

5. Wh,1t goals or alms ~houid the ~tic tlon h.ivel 

6. Other comment~ and suggoMlon~: 

PLEASE MAIL THIS RESPONSE AND YOUR CHECK TO: 
Momborbhlp CommltteL'-Famlly I ,rw Sn( 11011 

Al11b,1111.i Sl,110 ll,11 • P.O. Box 2141 • Birmingham, AL 35201 
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Di sci pli nary Report 
Temporary Suspensions 

• Mobile lawyer Samuel Robert Brooks, Ill , was oroered 
temporarily suspended from the praCtice of lilw, under Rule 
3(c), Rules of Disciplinary Enforcement, effective April 23, 1987. 

Public Censures 
• Birmingham lawyer Charles Eugene Caldwell wa~ 

publicly censured on April 3, 1987, for having cngagod In 
wlllful misconduct and conduct adversely rcrlcctlng on his 
fit11ess to pradic<.! law, In vlolation of the Code of ?rofcsslona/ 
Responslb/1/ty o( the Alabamo Slate Bar. Coldwell pleaded gull· 
ty to (1) having assaulted two fellow lawyers, on two occasions 
and (2) hovlng thrnote11ed to kill one of the nssauh victims, 
who had filed o civil suit against Caldwell for assault 11nd bat­
tery, if the victim did not drop the law~uil. [ASB No. 84-199] 

• On May 15, 1987, Mobile lawyer Major E. Madison, Jr., 
wa~ publicly c:en~U(ed for wl II ful neglec:t, and for lntentlOMal 
fallurn to seek thl! lawful obJectlvC!s of a client through 
reasonably available means, by having accepted a retainer to 
represe111 a clle11t In a civil matter, and then having foiled to 
rlle suit on the client's behalf within the time allowed by law. 
Madison pleaded guihy to having violated Disciplinary Rule 
6-l Ol(A) and Disdpllnary Rule 7-101(A), of the Code of Proff;!s­
siona/ /.!tt~ponsibl/lty of the Alabama State liar. [ASU No. 
85-489] 

• Boaz lawyer Larry W. Dobbins was publlcly censured for 
willfully neglcc:tlng the handling o( .in estate matter, In viola­
tion of DR 6-lOl(A), despite having been previously censured 
by the bar, on November 30, 1984, In case No. 84-53, for willful 
neglect in the s11me m.itter. [ASB No. 85-1371 

Private Reprirnands 
• On Friday, May 15, 1987, an Alabama lawyer received 

.J private reprimand for violation of Disciplinary Rules 
l -102(A)(4) and 6-lOl(AJ. The Disciplinary Commission dmC!r­
mlned that the l,Mycr had u,,dcrtakcn employ11,enl 111 a ccr-

tain matter and failed to timely file a lawsuit 10 protect his 
client's lntere~t and had misled the client as to the actions ac• 
tually taken by the lawyor. The commission determined that 
the lawyer should receive a private roprlmond for willful 
neglect arid misrepresentation. (ASB No. 86·261J 

• On Friday, May 15, 1987, two Alabamo lawyers, pr11ctic­
ing together, received priv.ite reprimands ror violation of 
Disciplinary Rules 1-102(A)(4), 1-102(A)(SJ and 7·102(/\)(5). The 
Disciplinary Commission determined that the lawyers in ql!e$­
tion had improperly obtained an ex parte adjudication of a 
motion pending before a circuit court In the !.tale and had, 
with knowledge that the ex parte order wa~ lmpropofly cmterod, 
afflrmatlvely pied that order in a related proceeding In another 
county. The commission determined that this conduct Involved 
dishonesty, fraud, decl!IL or mlsroprcsontatlon, was prejudicial 
to the administration o( Justice and that introducing the im• 
properly obtained order in a parallel proceeding constituted 
a false statement of law or fact. The Disciplinary Commission 
determined the lawyers should receive a private reprimand for 
these violations. IASB Nos. 86-119 (a) & (h)J 

• On April 31 1987, o lowyer was privately reprimanded for 
conduct adversely reflecting on his fitness to prnctlce law, for 
his failure to provide the Oi~ciplinary Commission with a 
response to a complaint that a client had fi led against him, 
alleging, 1 n eS$ence, a breach of confidence and Mgloct of 
a legal matter antrusted to him, dospite his having received 
three separate wrltto,, requests from the stale bar, asking that 
he respond lo the complaint. [ASB No. 86-1871 

• On May 15, 1987, an Alabama lawyer received a private 
reprimand (or violation of Disclpllnary Rules 6·101(A), 7-
101(A)(2) .tnd 7-101(A)(3) of the Code of Professional Respon· 
slbi//ty. The Disciplinary Commission determined that the at­
torney had dismissed a civil action in federal court without 
obtr1lnl ng the prior consent of his client. The commission fur­
ther found that the attorney failed to adequately advise his 
client aa to thC! statu$ of th(! case:! during his reprt!!lentatlon or 
hor. !ASB No. 86-644j • 

Update '87 
RECENT DEVELOPMENTS IN THE LAW 
Alabama State Bar Young Lawyers' Section 

8:30 a.m.-4:30 p.m. 
Plantation Ballroom, 2nd Floor Riverview Plaza 

CLE credit: 6.0 
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Classified Notices 
1W t ~ MMJ'I""' N,, C'h•'ll'', 1">t•1•1 f<l' 'l'<ttillo,,, ""'""'I" r>r '\Jott1,oo, ollM'd" 
h,u,,~,. whl1 h .,,. ~• 1h11 no1H11l'tnllt•1 '°"'' N,N111wn1I.N"r1 Jl'J 1trr lnwr1k>n fll 
t1,(11 .... d, 0, 1... j I() .... 1KIIJ111oo•I W!M,J Clmlht!d lOIJY ord P,'/fflfO\ IIIUII 

I• ll'< n1100I., to,tJu,110 1h• h>ll1,,.111• 1Nd•ll~•lnx "'"''"'" 
litlV 67 l•u1• o,,.,111"• Mil¥ l9 
... If '~1 """ C)i•Mllin• JUlf )1 
N"" 'Ml '"'"' l"foolrillno \rlM 10 

N11 •Jf'l.tttllt1-. f"\.(NU!(10I ¥-•If lNt rnlldf ~'ltf t.i,hlf1fd '~ .,. fM"fT"'"~ ffl*M' 
00110 ft,, ~,.,,..,. 1.,.,..., "' ~,.1,.m• l.,.wr e1 ... 111fd,, do Ml<Jl!tl IA«',,, 
ro ti,,. ~1~11. Mo!,....,.,..,, Al IMO! 

FOR SALE 

FOR SALE: Xurox 400 Tck•coplcr (man­
u,11 machine). U)<!) 11orm11I telephonu 
standard 1hrce-prong reccptJclc. Xerox 
400 designed prlmarfly for general of. 
fice use; h{)WCl,W, small enough to be 
ponnble. Inquiries call laurn Bush, 
(205) 262·1600, or write P.O. Box 1402, 
Montgomery, Al11bama 36102. 

FOR SALE: Complete SC( or Mertins 
Law o( Fcdor.11 1,,comc f,1x,1tlon; ux­
celfenr condition nnd u1Ho-d.11c. Con· 
tac;t Christy Cubcllc, (205) 322-0616, 
1100 Park Place Tower, Birmingham, 
Alnb,,ma 35203. 

FOR SALE: Al,1bam,1 Rcpo1ter (So. 2d) 
Volume5 131,493 In 55 books 
(1976-1987). Contact William E. Skin· 
ner, Suite 501, HIii Building, 73 Wash· 
ington Avenue, Montgomery, Alnbama 
36104, (205) 265.()201. 

POSITIONS OFFERED 

MEDIUM-SIZE ATLANTA, Gcorgi.1, l,tw 
fJrm 'IC'eking an iltto,ncy wlrh two to 
four ~ar..' experience In llll~<1tion. 
Work wlll hwol'IC repres()ritlng dt,f<'nd­
,rnts t1nd lnM.irdncu cMrler~. Must as­
sume file hondllng r~~ponbiblllty ..4nd 
work dlrccily with cllcn1s. Applicant~ 
must be gr.iduotcd In the lop 20 per· 
cen1 from .rn accredited law school. 
Forward resumes lo Rex Perkins, Oovis, 
Kyle & Burch, 53 Perimeter Center 
Ea~t, Atlanta, Georgia 30346. 

ATLANTA Openings for .lltorm.>r,, wllh 
1-5 years' excellen1 ci.rwrlcnce In: Com­
men;i11I and Residcntinl Rcol Estate, Tux, 
ERISA, Labor, Sccurltie5, General Cor­
porate, Comme·dal Litigation. C,1ndl· 
dates muM h<1woubtandlng ac,1dt>mlc 
ond ptofcs~lonal crt.>dcntlall.. S1rlctly 
confidential. Su an Penny Cohen, 

CAPITAL OTY LEGAL PLACEMENT, 
Suite 200, 133 Carnegie Way, Atlanta, 
C@orgia 30303. 

ATTORNEY J08 S-Nat ion<1I 11nd 
federal Legal Employment Report: 
highly regardl!d monthly det,1iled lbt­
lng of hundreds of .ittornl'Y and l,1w­
rclatcd Jobs with U.S. Govornmen1, 
01her publldprivate @mplOyt!r~ In Wash­
ington, D.C., throughout U.S. and 
abroad. $30-3 months; $50-6 
months. Federal Reports, 1010 Vermont 
Ave., N.W., #408-AB, Washington, D.C. 
2000,'>. (202) 393-33111 Visa/MC 

REfERRAL ATTORNEYS: prob;,te, em· 
phaslzlng au1oma1ion1 fees commensu­
rate with time. Send resume to David 
Scull, 8401 Connecticut Ave., Chevy 
Chase, M;iryland 20 815. 

SERVICES 

EXAMINATION Of QUESTIONED 
Documents: Handwriting, typewriting 
and related examinations. International• 
ly court-qualified eicpert witness. Dip­
lomate, American Board or Foren~lc 
Document Examiners. Member: Amer­
lc:an Sodety or Questioned Document 
Examiners, the International Associa­
tion for lde,11i(icatio11, 1he Britl~h Foren­
sic Science Society and the N<1tio11,1I 
Association o( Crlmli1al Defense Llw­
yc•ri, Retired Chief D0cu111on1 ~xamlnl.lr, 
USA Cl Laboratories. Hans Mayer Cl· 
dion, 218 Merrymont Drive, Augusta, 
Georgia 30907, (404) 860-4267. 

FIRE INVESTICiATIONS for anorneys 
,md Insurance comp;inies. Our firm 
!.pccic1llzu!. In flre, fravd, al"'ion, subro­
gation and surveillance. lnsuranrE' 
backgroul)d. Qualifit>d in !.late and 
federal court. Rcfcrcncl!!. dnd rate~ will 
be furnished upon requcsL James E. 
Posey, Jr., and I inda F, Hand d/b/a In· 
vestigatlve Services, 4849 10th Avenue, 

N., Birmingham, Alabama 35212 (205) 
591-1164 

VALUATIONS/FAIRNESS OPINIONS 
Closely-held Businesses, Banks, Profes­
sional Practices. For ES0Ps, Gifts, Estate 
Planning. Sh;ireholdcr Disputes, Disso­
lutioM, Economic Loss. Experience 
wllh hundreds of cases and many In• 
dus1rles. Lltiga1lon Support. Court 
lestlmony. Otll/wrlte for our Newslet­
ter. Mercer Capital Management, Inc., 
1503 Union Ave. #201, Men,phi~, Ten­
nessee 38104 (901) 725·0352 

BUSINESS APPRAISALS Expert, profes­
filon;1I, confidentlol. Expert testimony if 
neC'<m11ry. For details contact: Donald 
I'. Richards, RA Financial Services, P.O. 
Box 7016, Creem1ille, South C<1rolina 
29615. Phone (803) 292-1450. 

MEDICAL MALPRACT.IC.E and pcr­
~onal Injury: record review. Investiga­
tion and medical illustrations: Peggy 
5m1th Anderson (a profosslonal corpo­
rmion) can provide a detailed report on 
the ~1reng1hs and weaknesses of your 
pC'ri;on,11 injury ;me! medic.ii malprac• 
tlce record. Fourteen years' riediGll ex­
perience with ri~k m11nagement and 
quc1llty assurance training for the health 
CJre provider. P.O. Box 19S98, New Or· 
leans, Louisiana 70179, (504) 484-7518; 
1203 7th Ave., laurel, Mississippi 
39440, (601) 649·5916 

LEGAL RESEARCH HELP Experienced 
a11ornL,Y, 1111.m,ullr of Al11.bama B<1r since 
1977. Acee~~ to law sc:hool and state law 
I lbrarle~. Vvc&tlnw av.iilable. Prompt 
rlendllnc i,cirvlcc. $35/hour. Sllrah 
K:ithryn Farnell, 112 Moore Building, 
Montgomery, Alobnma 36104, 277-
7<JJ7. In Jefferson and Shelby counties, 
call free: 322-4419. No represenlillion 
,s m,1de ,1hout the quolfty of the legal 
1,ervlces to be performed or the exper· 
rise of the lawy,•r performing such 
)(!fV/Ct!), 
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Classified Notices 
NOTI CE 

POSITION AVAILABLE 
FOR FULL-TIME 

UNITED STATES MAGISTRATE 
The Judicial Conference of the United 

States o( America has upgraded the part• 
time position ol United States Magistrate 
at Huntsville, Alr1bama, to a full-time 
position effective fall 1967. Accordingly, 
there will be ti vacancy for the position 
of full-time United States Magistrate In 
the United States District Cou~t for the 
Northern District of Alabama w ith an of• 
Oclal duty station at Huntsville, Alabama. 
The person appointed wil l serve an eight­
year term commencing In fall 1907. 

Duties of the ornce iJre both demand· 
Ing and wlde-r.inglng ;ind Include: (1) 
the conduct of all initial proceedings 
Including accoptanco o( complaints; ls­
~uonce o( .irrest warmm~ or ~ummon~ 
es; Issuance o( search warrants; con­
duct of Initial appearance proccodin11& 
for defcmdants, informing them of their 
rights, Imposing conditions of release 
and admitting defendants to bail; ap­
pointment of allorneys for Indigent de­
fendrrntS cu,d conduct of prelin1lnary 
examination proceedings; (2) rhc trial 
and dlsposilion o( rederal misdemco1n­
or case~ with or without ,1 Jury where 

SAVE 
30-60<Yo 

USED LAW BOOKS 

We Buy • Sell • '1r ade 
IVr..,i • Lm11'l!rs Co-op • 1-lnrrisnn 

\latthull' Bvndvr • Cn/109111111 • Othors 

Law Book Exc h an ge 
P.O . Box 2<.l990 

.Jar:k.son villo, r1. ~1214 1-4090 
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Fla. (800)824 -4807 

Outside 1:1a. (800)~125-6012 

th!! d1.1fcndan1 conionts 10 trial before 
the maglstr(lre; nnd (3) ncccptance of 
grand jury returns, conduct of arrai11n· 
monts and hc,1rin11 all prutrial matters 
uncl motions. 

In civil c;ises, the duties Include: (I) 
the service as a special master in ap­
proµriato dvi l CabCS; (2) the review or 
nppenls from nnnl de1ermlna1ions by 
administrative agencies, such as those 
under the Social Security AC1 and sim­
ilar statlltcs, ,ind ~ubmlltlna .1 report 
ond recommenclatlo11 0$ to dlsposlllon 
or the case to the United States District 
Jud11c; (3) 10 conduct hoarint4s and i lJb· 
mil rccommend111lons 1r, /1111l~11s cor­
pus 11ctlon~ and prisoner petitions 
challenging Lhe conditions of their con­
n ncmcnt; Jnd (4) lhu conduct of pre• 
trlnl And dlsc0very proceedings In Any 
civil case on mferencc from a United 
States Distrit.1 Judge. The basic Jurl~dlc· 
tlon of the Urilted S1;,i1es Moglstrate Is 
specified In 28 u.s.c. § 636. 

To be qualified (or appointment an ap· 
plicant mu~t: 

(1) be J member In good standing of rhe 
hlghes\ court of a state for a l least nve 
years; 

(21 hiM! bl:on cnsnBcd In tho active proe­
tlce of lnw for a period of ;it lea~t five 
years; 

(31 lie competent lo pcrforni all iho du• 
tie~ of the office; of good mor., I chor· 
octer; eniotlonally stable and mature; 

commltwd to equt1l iustlcc u11dcr the 
low; In good heillth; patient and cour­
teous; and capable of deliberation 
and doci~ivcness; 

(4) be less 1hnn 70 years old; and 
(5) not be relnred to II Judge or the dis­

trict court. 

A meril' selection panel composed of 
attorneys and other mt;?mburs of the com· 
rnunlty will reviaw all applicants and 
recommend, In confldonce, 10 Lhe judges 
of the dlrnl ct court the /Ive persoM 
whom It considers best quollfled. The 
court wil l make the appointment, follow­
ing an FBI and IRS investigation of the ap­
point ee. An 11ffirmative effort w ill be 
made to give due consideration lo all 
qu.,llflod candidates, Including women 
Jl'ld met'l1ber!. of minority groups, The 
salary of the position ls $72,500 per year, 

Application forms and further informa• 
lion on the magistrate position may be 
()btr1lned from: 

Clerk, United States District Court 
Nort hern Distri ct of Alabama 

104 Federal Courthouse 
Birmingham, Alabama 35203 

Appliciltlons must be svbmltted per­
sonally by potentit1I nomine~s and re­
c1tlwd no later than Augusr I, 1987. • 

1987 Bar Directories 
To be Published In August 

$15.00 per copy 

Mail check to: 
1987 Alabama Bar Directory 

P.O. Box 4156 
Montgomery, AL 36101 

July 1987 



Ex Arguendo .. . 

"A democracy cannot exist as a permanent 
form of government. It can only exist until 
the voters discover they can vote them­
selves largess out of the public treasury. 
From that moment on the majority will 
always vote for the candidate promising 
the most from the public treasury - with 
the result that democracy will collapse 
over a loose fiscal policy, always to be 
followed by dictatorship. " 

An ob-ervatlo u 200 yco.r• n11<1 by Drithh historian Alc,xandrr T )'lrr . 

BIRMINGHAM PUBLISH ING COMPANY 
l!iO S. 191h Strt!ct, llirminghnm. Alabama 35233 205/2!il-5 1 l l\ FAX 20M?51 ·2222 
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• USCA 1$ eomplete. It otters 
more comprehensive coverage 
of federal cases than any other 
fodoral staMe souroe. 
• It's ofllolal. USCA Is the only 
annotated federal statute set 
which follows Iha official toxt of 
lhG U.S. Codo, which Is propared 
by the OtflcQ of the Lew 
ReviSlon Counsel or the Houso 
of Reprosentatlvos. 

• USCA WOl'k8 with yoiK libra,y 
through West's Key Numbor 
System and other library 
references. 

• Only USCA has convenient 
alpl'\abetJcal Indexes to 
annotations. 

• USCA has supe(bly detailed 
master and lndMdual litkl 
I~. 

• USCA contDlnt lhe full text of 
Important CFR rogulallona. 

• Only USCA provides valuable 
Legislative Hlsto,y Notes 
directing you to spoolflo pages of 
tho U S. Code Con9re8$1ona1 
and Administrative Nows. 

• USCA Is renowned for its 
editorial Integrity. 

IIJll't II limo )'OU OWMd UflltOd St,ro, 
COdf Annollll«I? Call ywr IMiilt 
SalH RepfflS«llatlve todlly. .. or c.11 
toll-lrf1fl: 
1-8()().,12~ . Operator 48. 

Hr, William D, Coleman 
C1pell, Howard, Kn~b• ~ Cobb& 
P, 0, Box 2069 
Hont90.erv AL 36197 

MICHA_l!L O. GOODSON 
PO 8ox 1733~ 
Motll90f11U,Y, AL 311117 
Phono 205/277- 191~ 

L JAMES HANKINS 
P.O. Box 3630B 
ijlrmlngham1 AL 3G130 
Phonu 2061320-6240 

·~ WEST PUIIUSHINO COMPl\JIY 


