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President’s Page

he opening prayer of the April 15

special meeting of the board of bar

commissioners began as lollows:
“The Lord save us from evil princes,
priests and parliaments ., . "

The Alabama State Bar rarely, If ever,
takes a position concerning pending,
controversial legislation, This is as i
should be; lawyers can be found advo-
cating all sides of all public issues, In the
case of "tort reform,” howewer, the pro-
posed legislation was so far-reaching and
basic in the administration of justice that
the board of bar commissioners believed
It should take a position and communi-
cate that position to the Alabama State
Legislature,

By a vote of 33-0, with no abstentions,
the hoard adopted a general position re-
garding the various tort reform bills
pending in the Alabama House of Representatives as of
the date of the special meeting. The position of the bar
on the principal i1ssues of tort reform may be summarized
as follows:

1. The bar supported the abolition of the scintitla rule
in favor of the rule of substantial evidence as defined
by the Eleventh Circuit;

2. The bar supported the forum non conveniens bill for
causes of action arising in the state of Alabama;

3, The bar supported the forum non conveniens rule
for cases arising outside the state of Alabama;

4. The bar supported abolishing the collateral source
rule 1o allow the admissibility of third-party payments
ta the plaintiff by contract for hospital and medical
expenses, provided the cost of ablaining the benefits
also was admissible; the bar opposed the admissibili-
ty of any governmental payments and further op-
posed the admissibility of any tax consequences;

5. The bar supparted raising the standard for punitive
damages to clear and convincing proof, providing
a neutral review by the trial and appellate courts
making such facts as the efforts of the defendant, if

SCRUGGS

any, 1o remedy the wrong prior to
suit and the oppartunity the plain-
tiff gave the defendant 1o correct
the problem, and the net worth of
the defendant admissible in a post-
trial hearing before the court; the
bar was opposed to caps or formu-
las for punitive damages;

b. The bar was in favor of giving the
trial or appellate couns authority to
tax fees, costs and penalties for
irivalous claims, defenses or
appeals;

7. The bar was in favor of abolishing
the automatic 10 percent affirm-
ance fee, provided the appellate
courts had the authority to impose
fees, costs and penalties for Trivo-
lous appeals;

B. The bar was opposed to the pay-
ment of any forms of damages to the state and fur-
ther was opposed to any settling of a contingency
tee arrangement by law;

9, The bar was opposed to the structured settlement
bill for future damages on hoth philosophical and
technical grounds;

10, Finally, the bar was opposed to the medical malprac
lice act because of its caps, formulas, required stan-
dard payments of future damages, witness rule and
many technical deficiencies.

The Alabama State Bar makes no campaign contribu-
tions and neither endorses nar opposes candidates for po-
litical office. It is apolitical in the truest sense, and the bar’s
only commodity in the legislative pracess of 1on reform
has been its argument in favor of reason, balance and sim-
ple intellectual honesty, When one considers that the Ala-
bama State Bar has no real political power its apparent
impact on tort reform has been significant, As this article
is being written, some substantial changes and modifica-
tions have been made in the senate incorporating some,
hut certainly not even a majonty, of the language
{continued pn page 194)
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Executive Director’s Report

Voting Responsibility—Does Your Vote Count?

ach time there is an election, | am

amazed at the pre-election guess-

ing about the turmout and the many
tactors that will influence the exercise of
this great freedom, It is unique in this
great country of ours that turoout can be
an issue, considering the ease and
freedom to vole, not to mention the leel-
iNgs we possess, either pro or con, aboul
our elected leadership and public Issues.

The election underway in the state bar
is no less reflective of the attitude in
other elections, Less than two weeks be-
tore the ballots are to be counted, hav-
ing been in the mail two weeks, fewer
than 50 percent of those eligible to vote
have done so, Unlike most elections, the
ballots were sent directly 1o the voters,
who needed only 10 mark a ballot, place
it in a secure envelope, then pul both in
a centification/return envelope and returmn
same to the Elections Committee,

Fifty-four elected commissioners will
serve on the board of commissioners as
of July 1, 1987, plus three ex officio
members, Twenty-nine ol those places
are on the current ballol. With the ma-
jority of the board up for election, more
than 50 percent of the membership
should cast a ballot, It is the commission
which sets the course of action the bar
will tollow, You have a stake in this and
should make your views known.

I will have completed 18 years of ser-
vice as your execulive director when you
read this (| hopel, | have watched with
pricle as our various boards dealt with in-
creasingly complex professional issues
under the concemed leadership of a long
line of outstanding presidents. 1 have
never been prouder of a board’s action
than that taken in formulating, and later
President Scruggs’ articulating, the bar's
pasition in the tort reform debates, The
bar had a responsibility ta act In this
feplslative effart to change an entire body

of law, and it was abvious the bar made
a difference. The philosophical issues
have not been resolved 1o everyone's sal-
isfaction, but a higher than othenwise
quality of legislation will be enacted.
Your board met three tmes within 30
days 10 deal with this issue, Numerous
smaller subgroups met in the interim,

The expanded board will be even
more reflective of the tal bar, and you
have a role to play—you begin by contin:
Uing to insure strong leadership, The
field of candidates is superb; they have
offered their services—you should exer-
cise your responsibility to choose those
you think would best represent the
profession,

The new ballating process has afiord-
ed the first truly secret ballot; voters no
longer certify on the ballot itself their
eligibility to cast a vote in the election,
Now the ballot is sealed and certification
is made on an outside envelope. As
these are received, the voter's name |s
stricken from the polling list, The enve-
lopes are opened, and the sealed ballot
envelopes are deposited in the appro-
priate circuil ballot box for canvassing
by the Election Committee after the polls
close,

Certification of the return envelopes
has been a less than perfect exercise in
altention 1o detail; over 30 persons re-
turned ballots with no certification. The
biggest problem has been a fallure to In-
dicate the circuit in which the vote 1s in-
tended to be cast. There was no election
in the Eleventh judicial Circuit, but many
people declared their eligibility there,
possibly confusing it with the Eleventh
LIS, Circuit Court of Appeals, Others, |
am sure, sealed the ballot (which had the
state circuit number on 10 and did not
remember in which circuit they voted,
Still others “certified” by U.5, mall with
relurn receipls.

HAMNER

This first year, we returned defective
cerifications when possilile, Some failed
to print or type their names, signing their
rames instead and the signatures were
illegible. The executive directors in Bir-
mingham (Beth Carmichael), Mobile
(Barbara Rhodes) and Montgomery (Dot
Wilson) were most helpful in getting
ballots back in the hands of their
members to obtain proper certifications,
In the smaller circuits, ballots were
returned directly to the members, if
identifiable,

A commercial mailing service was
used In ballot preparation in the larger
circuits, | am aware that a few errors oc-
curred with missing ballots and return
envelopes, but new materials were sent
if we were notified.

As we celebrate the bicentennial of
aur Constitution, let us resalve 1o be bel-
ter voters in all elections, They all are 1m-
portant as they set future directions that,
it is hoped, will beter the lotof all socie-
ty. B

—Reginald T. Hamner

The Alabama lawyer
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If you are
a professional
corporation, don’t
treat your finances
like an amateur.

et Howard Weil help you make
the moslt of your corporale assels.

It's the clussic dilemmas how to conduct your professional
husiness, and still find time to devote Lo the business end ol
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sion and retirement funds
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Working in coordination with your altorney and your
accountant, Howard Weil can also help insure the fulure of
yourcorporation with ESOP plans, buysell agreements and
programs for suceesstul ownership turnover,

Call Howard Weil today, or send in the coupon, For com-
plete information on finuneial management services avaii-
able it Howard Weil, Like you tell your elients, it's best to
get o prafessional.

Be the smartest investor you know,

sall Collect: (504) 582-2751

Alabama oflices;
Birmingham, Decatur, Huntsville, Mobile

L um i professional corporation and want more information on
the lollowlng:
11 Overal! Ginanchal planning [ Working coplta) progrom
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{continued from page 192)

suggested by the board of commis-
sioners,

The single, most Impressive argument
1o the legislature was our ability to tell
the Senate Judiciary Committee that the
har's position had been approved by a
unanimous vote, 33-0,

The ultimate form of tart reform pre-
sently is unknown, but whatever reason
and sense is in the package that becomes
law will have been influenced to some
degree by the 33 members of the hoard
of bar commissioners who had the wis-
dom and courage 1o take a position not
necessarily identical with their private or
professional views, bul one entirely con-
sistont with fairness and the administra-
tion of true justice. Special appreciation
also is due Champ Lyons whao translated
the position of the commissioners 1o pro-
posed amendments to the various hills,
Although Champ had nothing to do with
the formulation of the bar's position and
he acted as a scrivener anly, he did make
his extensive talents available to the bar
on short notlce and wilthout compensa-
tion. The Alabama State Bar is indebted
to him for his tireless, generous service,

The bar’s response 1o lort reform
should not be viewed as a permanent en-
iry into the political realm. it {s a rare
event entered into with great caution and
unanimous approval; only under the
most unusual of circumstances should
the Alabama State Bar take such a posi-
tion in the future, [ |

Get in your orders
now for extra
copies of the

1987 Alabama Bar

Directory,
at $15.00 each

(includes postage),

to be published
in August.

july 1987



ALABAMA STATE BAR
1987 ANNUAL MEETING
July 16-18

E

As good as you remember!

Speaker:

Stephen Sachs-—former attorney general, Maryland

and

Among the Programs:

The Practical Impact of Tort Reform

What Every Practitioner Should Know About Tax Reform
Recent Decisions of the Alabama Supreme Court
Insurance Praclice Developments

and

Socials:

Bloody Mary Party—For members and spouses/guests, Riverview's Plantation Ballroom Foyer
Membership Receptions—Thursday's sponsorec by Cabaniss, Johnston, Gardner, Dumas & O'Neal
at Rousso's; Friday's sponsored by Mobile Women Lawyers' Association, al The Levert Office,

Mobile Bar Association headquarters, and by Insurance Specialists, Inc., at the Riverview Plaza

Dessert Party—Chocolate smorgasbord, sundae bar, cordials and entertainment by "Three on
a String”

Champagne Breakiast—Sponsored by Kirke-Van Orsdel Insurance Services, Inc., Riverview's
Alabama Ballrcom

Spouses’ Brunch—"Charlotte & the Yankee Captain," Mobile Country Club, entertainment, brunch
and transportation

. . . and much, much more!
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About Members, Among Firms

ABOUT MEMBERS
Melissa A, Posey announces the
opening of her office at 622 Azalea
Road, Mahile, Alabama 36609, Phone
(205) 6666155
|
Paul M. Harden announces Lhe
opening of his new office at Court
Square, Suite 102, Evergreen, Ala-
hama 36401, Phone (205) 578-4746,
| |

Thomas L. Johnston announces the
opening of his offices at Old Bank
Building, Main Street, Rockford,
Alabama, Phone (205) 3774720,

il

Craig 5. Pittman announces the
opening of his office at 161 Conti
Street, Mobile, Alabama 36602, PO,
Box 1321, Mobile, Alabama 36601,
Phone (205) 432-0532,

|

Tommie Wilson, lormerly of the
Alabama Attorney Generals Office,
announces the opening of her offices
at 2305 Cogswell Avenue, Pell Cily,
Alabama 35125. Phone (205) 338-
4422,

n

D.L. Martin announces the
relocation of his affice from 215 South
Main Streel ta 210 South Main Street,
Moulton, Alabama. His new office is
across the street from his former loca-
tion, and the mailing address, P0. Box
456, Moulton, Alabama 35650 and
telephone number, [(205) 974-9200,
have not changed,

=

Michael A, Anderson announces
his admission to the Tennessee State
Bar and his assaciation with the firm
of Gearhiser, Peters & Horton, 801
Chestnut Street, Chattanooga, Tennes-
sep 37402, Phone (615) 756-5171, He
previously was a member of the law
firm of Skinner & Anderson, Birming-
ham, Alabama.

1496

Stella Miles Anderson announces
her admission to the Tennessee State
Bar and her position as staff attorney
with Blue Cross Blue Shield of Tennes-
see, 801 Pine Streel, Chattanooga, Ten-
nessee 37402, Phone (615) 755-5837,

m
The law office of Thomas H.
Jackson has moved to 1810 Third Ave-

nue, North, Bessemer, Alabama.
Phone (205) 4287318,

n
Richard ). Stockham, I, an-

nounces a change of address from 19
Glen Iris Park, Birmingham AL 35205,
to 903 City Federal Building, Birming-
ham 35203, Phone {205) 322-0084,
|
Frederick B. Benson announces the
opening of his office for the practice
of law, at the Dr |.G. Alston Profes-
sional Building, Highway 280 East al
Highway 55 Junclicn, PO, Box 63,
Westover, Alabama 35185, Phone
(205) 678-8273,
[ |
Joseph D. Whitehead, P.A.
nounces the relocation of its olfices to
238 North Daleville Avenue, Dale-
ville, Alabama 36322. Phone (205)
598-1486,

dn-

AMONG FIRMS
The members of the tfirm ol Miller,
Hamilton, Snider & Odom of Mobile
and Washington, D.C., announce the
opening ol an office in Monlgomery,
Alabama, and that Michael D, Waters
will be the resident pariner. Offices
are located at Suite 802, One Com-
merce Street, Montgomery, Alabama
16104, Phone (205) 834-5550,
a

Jones, Day, Reavis & Pogue
announces that David R, Baker has
become a member of the firm, and
that the MNew York office |s now
located at 5949 Lexington Avenue
10022, Phone (212} 326-3939,

The law firm ol Locke, Purnell,
Boren, Laney & Neely announces that
Gary R. Powell has become associ-
ated with the firm. Powell served as
law clerk to the Honorable A. Joe
Fish, United States District Judge,
Northern District of Texas at Dallas.
Firm offices are located at 3600 Re-
publicBank Tower, Dallas, Texas
75201-3989, Phone (214) 754-7470,

|
Balch & Bingham of Birmingham
and Montgomery, Alabama, an-
nounces that Malcolm N.
Carmichael, Richard L. Pearson,
James A. Bradford, Dan H. McCrary,
Edward B. Parker, 11, William P. Cobb,
Il, and Alan T. Rogers have become

patners in the firm.

|

Barnett, Tingle, Noble & Sexton
announce that Roger L. Bates has
become a member of the firm, with
offices at 1600 City Federal Building,
2026 Second Avenue, North, Birming-
ham, Alabama 35203,

4

Maynard, Cooper, Frierson & Gale,
P.C. and Markstein, Morris and Liles,
PC, announce the combination of
their practices under the name May-
nard, Cooper, Frierson & Gale, P.C,,
and that Daniel H. Markstein, 111,
Curtis 0. Liles, 111, Deborah ). Long,
Frank D. McPhillips and Maibeth |.
Porter have become members of the
firm and that Anne Reilly Moses, Lu-
ther M. Dorr, Jr., and Alfred E Smith,
Ir., have joined the firm as associates.
Oifices are located at Twelfth Floar,
Watts Building, Birmingham, Ala-
bama 35203, Phone (205) 252-2889.

|

Lioyvd W, Gathings, 11, farmerly of
Emond and Vines, and Joe L. Tucker,
Jr., formerly of Holliman & Tucker,
announce the formation of a partner-
ship under the name of Gathings &
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Tucker, and that Timothy C. Davis has
bhecome associated with the firm. Of-
fices are located at 600 Farley Build-
ing, ird Avenue North & 20th Street,
Birmingham, Alabama 35203, Phone
{205) 326-3553.

n

J. Louis Wilkinson and Virginia A.
Vinson announce the formation of a
partnership under the name of Wilkin-
son & Vinson, with offices located at
503 Frank Nelson Building, Birming-
ham, Alabama 35203, Phone (205)
252-4959,

m

The firm of Thomas & Kennedy an-
nounces that Steven D, Kerr has be-
come associated with the firm, with
offices at 100 Galleria Parkway, NW,,
Suite 590, Atllanta, Georgia 30339,
Phone (404) 951.0931,

]

John T. Kirk announces that Janet
E. Schroeder, lormer assistant district
attorney, has become associated with
him in the general practice of law,
with offices located at 138 Adams Av-
enue, PO, Box 1412, Montgomery, Ala-
bama 36102, Phone (205) 264-1498,

|

Stephen I, Flynn and Michael G.
Huey announce the opening of their
new office, at 158 South Jackson
Street, PO, Drawer 1806, Mobile, Ala-
bama 36633, Phone (205) 433-6622.

[}

The law firm of Zisser, Robison,
Spohrer & Wilner, PA., announces
that John 5. Mordecai and Michael J.
Marees have become members of the
firm, and Donald E, Brown, Robert
M. Paine, Gregory H. Maxwell and

Nancy M. Nowlis have become
associated with the firm,
5

The law tirm of Pilgrim & Gooden,
600 South McDonough Street, Mont-
gomery, Alabama 36104, announces
that Kenneth S, Nunnelley, former law
clerk 1o the Honorable Richard Dor-
rough, 15th Judicial Circuit, has be-
caome associated with the firm.

|

Phillip E, Stano, senior counsel for

the American Council of Life Insur-

ance, announces the council’s new
address: 1001 Pennsvlvania Avenue,
NW. Washington, D.C. 20004-2599,
Phone (202) 624-2183,

=]

The law firm of Longshore, Evans
and Longshore announces Thomas W,
H. Buck has joined the firm, with oi-
fices at 1900 City Federal Building,
Birmingham, Alabama 35203, Phone
{205) 252-7661.

i

The law offices of John W, Parker
announce that James Rebarchak,
formerly an assistant attorney general
tor the State of Alabama, has become
associated with the firm, with offices
al 4332 Boulevard Park South, Suite
D, Mobile, Alabama 36609,

|

The firm of Najjar, Denaburg, Mey-
erson, farzaur, Max, Boyd &
Schwartz announces that the follow-
ing individuals have become mem-
bers of the lirm: Gary 5. Schiff, G.R.
Fernambucq, Richard Briebart and
Richard D. Greer. Also, Beth Gerwin
has become associated with the firm
with its offices at 2125 Maorris Avenue,
Birmingham, Alabama 35203, Phone
{205) 328-5760,

[ |

Bradley, Arant, Rose & While, of
Birmingham and Huntsville, an-
nounces the opening of an addilional
office at 2000 SouthTust Tower, 420
North 20th Street, Birmingham, Ala-
bama. The mailing address of the Bir-
mingham offices of the firm continues
to be 1400 Park Place Tower, Birming-
ham, Alabama 35203, Phone (205)
252-4500,

|

The law firm of Caddell, Shanks,
Harris, Moores & Murphree an-
nounces that the firm name has been
changed to Caddell & Shanks and that
Barnes F. Lovelace, Jr., has become a
member of the firm and Robert R,
Baugh has become associated with
the firm. Offices are still located at
230 East Moulton Street, Decaturn, Ala-
hama 35601,

n

Rvan deGraffenried, Jr, Ritchie
Tipton and Scott Donaldson an-
nounce the formation of a firm under
the name of deGraffenried, Tipton
and Donaldson, with offices at 2620
Gth Street, PO, Box 2263, Tuscaloosa,
Alabama 35403, Phone (205) 759-
1226,

|

The law firm of Mandell & Boyd
announces that Celeste W, Sabel,
former law clerk to Alabama Supreme
Court Justice Richard L. Jones, be-
came associated with the firm April
13, 1987 Oitices are located at 25
South Court Street, Montgomery, Ala-
bama 36104, Phone (205) 262-16606.

(4]

Harry Pharr Long and Frank
Reinholdt, 11, announce a change of
atdress from PO, Box 519, Anniston,
Alabama, to P0O. Box 1468, Annistan
16202, Phone (205) 2373266

5]

George M. Barnett and Claude E.
Hundley, LI, of the firm of Basnett &
Hundley, announce that Tameria S.
Driskill has become a partner of the
firm, The firm name now is Barnett,
Hundley & Driskill, at 431 Gunter
Avenue, PO, Box 93, Gurtersville, Ala-
bama 35976, Phone (205) 582-0133,

El

The law firm of Bryani, House,
Ulmer & de Juan announces the
change of the firm's name 1o Bryant,
Ulmer & de Juan with offices a1 Suite
1107, Riverview Plaza Office Tower, 63
South Royal Street, Maobile, Alabama
16622; the mailing address s PO,
Drawer 1465, Mobile, Alabama
36633, Phone (205) 432-4671.

=

Smyer, White, Taylor & Putt an-
nounce that E Braxton Wagnon has
become an associate of the firm. Of-
fices are located at 600 Title Buillding,
Birmingham, Alabama 35203, Phone
{205) 323-7195,

]

H. Young Dempsey announces that
W. Bealty Pearson has become a
member of the firm, The firm will now
practice under the name of Dempsey
& Pearson, with offices at

The Alabama Lawvyer

197




— —

Highway 98, The Summit, PO. Box
980, Spanish Fort, Alabama 36527
Phone (205) 626-2772.

[

The firm of Gray, Langford, Sapp,
Davis and McGowan announces that
Edwin Lamar Davis has left the firm
to serve as Tuskegee Municipal Judge,
The firm name has been changed to
Gray, Langford, Sapp and McGowan

with offices located at 108 Commo-
dore Circle, Tuskegee, Alabama, and
152 Dexter Avenue, Montgomery, Ala-
bama. Phone (205) 727-4830,

(i}

The law firm of Nolen and Nolen
announces that Laura Gunn Poston
has become associated with the firm.,
Offices are located at 309 First Ave-

nue, NE, Fayette, Alabama 35555,
Phone (205) 9323281,
=

Lanier, Shaver & Herring, PC,,
announces the association of Ronald
F. Suber and Y. Albert Moore, with
offices at 404 Madison Street, South,
Huntsville, Alabama 35801, Phone
(205) 533-5920,

WE WANT YOU TO

JOIN OUR SPEAKERS BUREAU!

The Committee on Lawyer Public Relations, Information and

Media Relations is instituting a statewide speaker’s bureau to
provide speakers for civic organizations, schools, churches and
other interested groups. The committee will compile a list of all
lawyers in the state who are interested in serving on the speak-
er's bureau and will endeavor to provide speakers from the same
community or general area from which a request for a speaker is
-received, All requests will be handled through the Alabama State
Bar Headquarters. If you are interested in serving as a member
of the speaker’s bureau please fill out the following form and re-
turn it to the Alabama State Bar, P.O. Box 4156, Montgomery,

Alabama 36101,

e e e e e e e e e e e e e e

SPEAKER’S BUREAU APPLICATION

Name

Firm Name (if applicable)

Address

City

State

Telephone

Please list subjects on which yvou are willing to speak:

1)
2)
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THOSE WHO
AREN’T
COMPETITIVE
END UP HERE.

Iv's a fact of life, off the field as
well as on. The players who are strong
and skillful; those who assemble the best
team reach their goal, The others walch
from the sideline.

Our goal is to provide you with the
very best professional liability insurance
coverage. And we have the team to beat.

The Alabama State Bar. Your associa-
tion, solely dedicated to serving Alabama
attorneys. In touch with your needs.

Kirke-Van Orsdel Insurance Ser-
vices. The nation’s largest administrator of
ba r-apnnwrud liability insurance programs.
Experienced. Responsive. A company built
on exceptional customer service,

The Home Insurance Company.
Underwriter of more protessional liabil-
ity insurance plans than any other.
Renowned as the nation’s premier liability
INsurance carrier.

Together, we've designed the LPL
plan you've been waiting for. One of the
broadest policies in the United States.
Competitively priced. With the most
responsive customer services anywhere.

You be the judge. Just call Kirke-Van
Orsdel Insurance Services toll-free, 1-800-
441-1344 to hind out more aboul the Ala-
bama State Bar's new Lawyers Professional
Liability Plan. You'll discover that we didn't
just come o play.

We came to win.

Kirke-Van Orsdel Insurance Services, Inc,
777 Third Street / Des Moines, Towa 50300
The Alabama Lawver 1949
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The City Museum, located on Government Street, is open Tuesday thru Sunday, One
feature (s the Hammel's collection of fine women’s fashions,

The 1987 Alabama State Bar Annual
Meeting is in the pott city of Maobile, The
following should convince you to attend,
not only to be educated, but also to be
entertained! Many thanks to Barbara
Rhodes of the Mobile Bar for assistance
with photographs.—The Editor

by Arthur B. Briskman

It seems like everyone has a colorful
story about Mobile, Seme reminisce
about trekking down to our beaches for
vacations; others relate tales of Mobile's
“unique” political activities; and, of
course, mast remember partying at the
most festive Mardl Gras ever

The amazing part, however, is that
everything you remember about Mobile
still is true, Ourseafood is still the tastiest
and our beaches the most alluring. The
exotic Bellingrath Gardens can be
matched only by the beauty of the oaks
and azaleas lining our historic streets, We
also have every type of recreation availa-
ble from golling and tennis to fishing and
sailing. So what better place for the 1987
annual meeting of the Alabama State Bar
than Mobile, Alabama's most versatile
and inviting spot?

Like any city, Mobile has changed dra-
matically in the past 20 years, Growing
up in Mobile meant living downtown,
shopping on Dauphin Street or Bienville
Square and getting your best meals al
Constantine’s or waiting in long lines on
Sundays at Palmer's Seaload House.

200

Bl ek A e A

[

Today, Mobilians live on hoth sides of
the bay. The new retail centers are in west
Mabile, circling Airport Boulevard, and
along the fashionable Eastern Shore in
Fairhope, Daphne and Montrose,

And, while we have moved out in all
directions, historic preservation has
revitalized parts of downtown, No trip to
Maobile is complete without a ride
through the Oakleigh Garden District
and Church Street areas. They are truly
a testament to the beauty of the old
South,

The future of Maobile is an exciting one.
Plans for a new convention center, as
well as a waterfront commercial develop-
ment project to complement the River-
view complex and newly-restored Ad-
miral Semmes Hotel, will only enhance
Mabile's reputation of being one of Ala-
hama's most desirable places to live and
visit,

But for today, there is plenty to see and
do and, mos| importantly, to eat, When

they come to Mabile, most people are
looking for a good time and, believe me,
a good time can be had by all. Mobile
and the Eastern Shore have historic sites,
natural beauty and activities for all mem-
bers of the family, not ta mention some
of the best restaurants in Alabama.

MUSEUMS AND HISTORICAL SITES

Bellingrath Gardens and Home, 65 land-
scaped acres In the midst of 905 acres
in a semi-tropical setting—The unsur-
passed beauty of the gardens is warld
renowned. In July, the 2,500 rose bushes

will complement the summer foliage,
while orchids and a wide variety of
freshly budding plants bloom in the trop-
ical conservatory. One of America’s great
natural assets, Open 7 a.m. until dusk,
973-2217, Theodore, Alabama,

Battleship Memorial Park, The USS
Alabama and the Submarine USS Drum
provide a unique experience for explor-
ing one of the great vessels of the World
War Il Pacific Theatre, along with a varie-
ty of military exhibits, including the “Ca-
lamity Jane,” a gigantic B-52 hombet Its
location on the Batileship Parkway pro-
vides an excellent apportunity to see this
popular attraction and be close to some
great seafood restaurants for lunch. Open
8 a.m. lo sunset, Battleship Parkway.
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Fine Arts Museum of the South
(FAMOS)—Llocated in picluresgue
Langon Park, Sigrificant early 20th cen-
tury American, 19th century European,
Oriental and southern contemporary
pleces, as well as photography, will be
on display in July. One of the best craft
collections of southern artisans also is
housed here, 343-2667. Open Tuesday
through Sunday. 10 a.m. to 5 p.m. No ad-
mission charge.

Oakleigh Mansion—Mobile’s historic
sites and restored homes are one of its
greatest assets. A stroll through the

Mabile is home of the original, and possibly the most festive, Mardi Gras activities

in the country,

(=

(==

|

e
—

As good as you remember!

Church Street area, which has turned in-
1o a “lawyer's row,” Washinglon Square
area or the Oakleigh District is essential
for a true sense of Mobhile, Many of the
late 19th and early 20th century homes
have heen restored to their original gran-
deur. The Qakleigh Mansion is a Greek
revival with beautiful grounds. It ex-
emplifies the 19th century Mobile era.
Open dally. 4321281, 350 Oakleigh
Place.

The Exploreum—A children’s hands-on
museum set in a beautiful part of Spring:
hill Avenue in the mid-town area. Open
Tuesday through Sunday. 476-6873, 1906
Springhill Avenue,

The Alabarma Lawyer

Fort Conde—Reconstruction of 18th
century French fort, also serves as Mo-
bile’s official welcome center th down-
town Maobile, Open daily 8 a.m. until 5
p.m, 438-7304, 150 South Royal,

City Museum—Civil War exhibits, an-
tique carriages, Mardi Gras display and
the Hammel's collection of fine women's
fashions, Open Tuesday through Sunday.
43875649, 66 Covernment Street,

Magnolia Cemetery=Established
1836, Part of the LSS Alabama Historic
Trail and designated a national cemetery
in 1866, Contains the graves of the crew
of the €SS Hunley, the world's first sub-

marine, and Chappo Geronimo, son of
the Apache leader, Geronimo, who was
imprisoned for a time in Mount Vernon,
Alabama. Ann and Virginia Streets.

EASTERN SHORE DAY TRIP

As the Eastern Shore has developed
over the last decade, Fairhope has
emerged as a wonderful shopping area
with unigue stores and merchandise, A
stroll down Section Street and Fairhope
Avenue can be the start of a fun day trip
with lunch, shopping and cocktails,
Some highlights:

FANTASY ISLAND Awardwinning toy
store, 335 Fairthope Avenue.

THE COLONY SHOP Women's ready-
to-wear, 27 South Section

OBJECTS Gourmet coffee and ather in-
ternational treats. 25 South Section,

PAGE AND PALETTE Regonal art and
impressive  selection of books and
publications. 32 South Section,

THE SILVER MARKET Antique and
contemporary silver collectibles and fine
linens, 35 Narth Section.

STITCH IN TYME Handmade smock-
ing. 26 South Section,

MARY ANN’S DELI 302 De La Mare
Avenue, or WINTZELL'S TUMBLE INN,
312 Fairhope, for lunch.

THE GRAND HOTEL at Point Clear for
lunch ar cocktails,
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ENTERTAINMEMNT

Mobile Greyhound Park—Creyhound
racing with paramutual betting, Excellent
clubhouse dining overlooking the track
with convenient betting windows, Fxten-
sive menu with good seafood entrees,
Post time 7:45 p.m, Monday through Sat-
urday; Saturday matinee post time 1:45
p.m. For dinner reservations, 653-6040,

Entertainer Dinner Theatre—Enjoya-
ble buffet dinner and live theatrical pro-
duction. july 1218, 1987, “The Seven¥Year
Itch.” Dinner at 7 p.m.—Show 8:30 p.m,
473-8611, 421 Holcombe Avenue,

RESTAURANTS

Mobile is famaus for s excellent food,
especially its fresh seafood. Most of the
hotels have good restaurants and are the
best place for breakfast. The following is
a sample of seme of the famous and not-
sofamous to give a good crass-section
of some of our eating establishments,

MOBILE'S FAVORITES

BLUE GILL—A causeway landmark for
a quarter of a century, Gathering place
for politicos of all Democratic persua-
sions, In fact, known Republicans should
be accompanied by a personal food tast-
er. The best fried seafood you will find
anywhere, Best fried softshell crab in the
world . . . served as a sandwich or part
of a dinner. Start with fried crab claws as
an appetizer with a pitcher of ice cold
beer. Credit cards not accepted. Closed
Mondays, 626-9852, Battleship Parkway.

Oakleigh Mansion, an excellent example
of Gresk revival architecture, exemplify-
ing 19th century Maobile era

. i \ v\‘" .
Bellingrath Gardens and Home, with
pver 900 acres of world-famous

Hon, Arthur B, Briskman s a United
States Bankruptey Judge for the Southern
District of Alabama, He is a graduate of
the University of Alabama and Cumber-
fand School of Law,

beauty—one of America’s great natural
assets

PILLARS—The finest in centinental
dining, highlights include excellent
seafood, lamb and beef. The restaurant
is housed in a beautifully restored turn-
of-the-century Greek revival mansion.
Beef Wellington, scamp en papillotie,
sauteed shrimp with special sauce are a
few examples of the “Epicurean dinners”
that have made the Pillars a favorite, Pro-
per attire and reservations soggested.
478-6341, 1757 Government Street,

202
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ROUSSOS—Established on  the
causeway, this favorite for seafood relo-
cated in the Fort Conde area within walk-
ing distance from all downtown hotels,
Wide variety of seafood, broiled or fried,
Cireek-style dishes and spaghetti and oys-
ters are especially good, 433-3322, 166
South Rayal Street,

WEICHMAN'S ALL SEASONS RES-
TAURANT-The only restaurant serving
Constantine’s original recipes. Famous
for their scamp almondine, oysters bien-
ville and their award-winning crabmeal
specialties la Lowsiana, a la Rector and
shrimp and crabmeat au gratin, not 1o
mention juicy prime rib, Live music for
listening and dancing. Reservations ac-
cepted, 344-31961, 168 South Beltline
Highway.

The Alabama Lawyer

WINTZELL'S OYSTER HOUSE—A
Mobile landmark and tradition since
1938, Famous for serving oysters “fried,
stewed and nude” Walls are plastered
with over 6,000 quates and humorous
savings. Good selection of fried seafood,
gumbo, oyster stew, shrimp loafs and
greal oysters on the half shell. If you want
oysters on the half shell, sit at the oyster
har where they will open them for you,
(If you order oysters on the half shell in
the seated area, they are previously
opened and iced, not opened to order,)
Very casual. Open daily except Sunday,
433-1004. 605 Dauphin Street,

JOHN WORD'S—Favorite lunch and
dinner establishment for downtown pro-
tessionals, Scamp Kammeraad, sauteed
crab and catch of the day are among its
outstanding selection of seafood. Many
consider the steaks to be the best in

Antigue carriages are fust one feature of 3 _
Mobile. Live jazz nightly. Great place to

the City Museum on Government Street.
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go for dessert (try the hot pecan pie with
a scoop of vanilla ice cream), coffee,
drinks and jazz. 433-7955, 358 Dauphin
Street,

AMERICAN

AZALEA GRILL—New Springhill
neighborhood grill, specializing in light
entrees of soups, salads, sandwiches,
poultry and seafood. A great after-the-
theatre place; unfortunately there is not
too much great theatre in July. 342-0000,
4363 Old Shell Road,

I, PRESTON'S—CGood selection of ca-
jun cuisine with seafood pasta, veal
Dianne, excellent blackened dishes and
Sunday buffel, Located in the western
patt of Mobile, 344-2790, 6700 Alrporl
Boulevard,

SEAFOOD

L & N SEAFOOD GRILL—Relatively
new restaurant with unique selections of
fresh fish from all over the country, such
as dolphin, Norwegian salmon, halibut,

swordfish, grouper, tuna and lobster,
Ciood choice for those (former Yankees)
who prefer broiled to fried, Fresh hol
bread and good salad. Reservations sug-

pested,  343-2524, 3662-A  Alrporl
Boulevard,
ORIGINAL OYSTER BAR—Very

popular family restaurant with daily
blackened and fried specialties, in-
cluding a createyour-own platter of local
favorites with good salad bar. Extremely
busy at lunch. 626-2188, Battleship
Yarkway,

PIER 4—Wonderiul seatood restaurant
with beautiful view of Mohile Bay. Spe-
clalizing in Gulf seafood of all varielies,
Snapper Pontchatrain and shrimp and
crabmeat au gratin, 626-6710, Battleship
Parkway.

ITALIAN

DUSTY RHOADES—Northern ltalian
and continental cuisine with good sea-
food and veal dishes, Fresh grouper with
seafood artichoke sauce and shrimp with

raspberry beurre blanc sauce. Entertaln-
ment nightly, with Dusty at the pianc.
Woll waorth the trip to Fairhope. Reserva-
tions, as well as directions, suggested,
928-8637, Morphy Avenue at Greeno
Road, Fairhope,

RICARDO'S—Small and quiet italian
restaurant with excellent vieal and pasta
dishes. Veal Vespucel with shrimp, crab-
meal and mushrooms, and fettuccini Al-
fredo. Several specialty dishes each even-
ing. Good wine and candlelight atmos-
phere, but service is inconsistent at best,
Tussday through Saturday. 343-0658, Bit
& Spur at Old Shell Road.

ORIENTAL

IVORY CHOPSTICKS—=Wonderful lit-
tle Vietnamese restauranl. Favorite with
the Garden District crowd. Excellent
soups and appetizers and wide variety of
main courses including poultry, seafood,
pork and beef, Na liguor license, so you
will have to brown bag it, 476-7139, 2206
Government,

This manth, numerous rose bushes, orchids and a wide variety of freshly budding plants vie for attention at Bellingrath Gardens.
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AFFORDABLE TERM LIFE INSURANCE —
FROM COOK & ASSOCIATES

Compara these low non-smoker annual rates for non-
dacrodaing graded pramium life

MALE AGES  3250,000  $500,000  $1,000,000

25 250.00 455.00 870.00
30 252.50 460.00 877,50
s 255.00 465.00 885.00
40 330.00 585.00 880.00
45 412.50 760.00 1,127.50
50 542.650 1,015.00 1,510.00
56 810.00 1,520.00 2,287,50
80 1,355.00 2,538.00 3,790.00
85 2.372.50 4,2485.00 8,585.00
(amoker's rates slighily higher}

Renewable 1o age 100. Famale rales same as males four
yoars younger, All coverage provided by companioes raled
"A Excellent” by AM. Best Co,

For a wrilten quotation and policy description sand
your date of birth and amount of coverage desired to

COOK & ASSOCIATES

2970 COTTAGE HILL ROAD & SUITE 201
MOBILE, ALABAMA 38606

==

C&S Signs offers the most attractive
type of sign around, sandblasted, clear
all heart redwood. A professionally
designed & executed sign says the kind
of things about your practice, that you
want repeated.

For information write or eall:

Rt. 1, Box 376, Webb, Alabama 36376
C.0.D. =:- VISA -:- MasterCard

(205) 476-1737

PEKING SEAFOOD—Mobile’s best
Chinese restaurant with a wide variety of
mild to spicy dishes specializing in sea-
food. Take-out available, 471-6511, 2662
Government Boulevard,

CHEAP EATS

DEW DROP INN—A Maohile tradition
since 1920, Famous for hot dogs and on-
ion rings, but also good seafood sand-
wiches and ice cold bottled beer, 473-
7872, 1808 Old Shell Road,

FLETCHER'S—Moblle's best-known
barbeque establishment for mare than
hall a century. Exce lent ribs and chicken,
Big breakfast buffet and large children's
menu, H606-1426, Highway 90 and Azalea
Road,

MICHAELS MIDTOWN—One of the
best restaurants you will ever find in a
tormer gas station. Cajun, Jamaican and
other ethnic specialties, including red
beans and rice, crawfish etoufle and jam-
balaya. If the cuisine is nol agreeable, T.P
Crockmiers (see BARS) is right across the
streed, 473-5908, 161 South Florida Street,

The Alabama Lawyer

NEW CHINA [INN-—=Inexpensive
downtown Chinese restaurant open for
lunch only, Outstanding won ton soup
and inexpensive lunch specials.
432-2288, 555 Government,

ZITSOS CAFETERIA—Pete Zitsos and
his family have been serving Mobile
good homestyle food at reasonable
prices for more than 40 years, Now lo-
cated in the basement of the First Na-
tienal Bank Building, Zitsos offers break-
fast and lunch to the downtown com-
munity. A wide variety of salads, soups,
outstanding gumbo, entrees (with some
ol Pete’s Greek specialties) and freshly
haked breads, biscuits, pies and cakes,
438-8127, 31 North Royal Street.

BARS

THE ACAPULCO CLUB—~Mabile's
premiere nightclub , |, according 1o my
secretary, and she should know. Enjoy
delectable buffet and happy hour prices
until 9 p.m, Monday through Friday. Fun
place 1o meet wilh friends and dance ta
contemporary music and “the classics!”

Minimum age 21. Modest dross code, Lo-
cated in West Mobile, 3579 Airpon
Boulevard,

T. P. CROCKMIERS—Manslay hang-
out for Mobilians for more than a
decade, Comfortable brass and glass bar
with wide variety menu of sandwiches
and light entrees, Very pleasant environ-
ment, 476-1890, 170 South Florida Street,

THE LUMBER YARD CAFE—Cood
neighborhood bar that is very popular
with the Yuppie set. Make sure you get
into the right BMW or Valvo station-
wagon when leaving . . . there can be
canfusion on occasion, Good afterwork
crowd of professionals. Lighl menu of
seafood, sandwiches and traditional bar
munchees. 471-1241, 2617 Dauphin
Street,

TRINITY'S—After-work tavern for
downtown lawyers and hotlest spot in
Mabile later in the evening with live
entertainment and dancing. Munchees
and menu include Teriyaki chicken, sea-
lood salad and local specialties. Good
place tor a late afternoon drink,
432-0000, 456 Auditorium Drive. I
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The Impact of the Tax

by Sandra L. Randleman

The Tax Reform Act of 1986, Pul, L,
49.514, enacts numerous changes 1o tax
laws affecting small businesses, Although
the act lowers the tax rates imposed on
both corporations and individuals, it also
eliminates and limits a number of tax
benefits that were used frequently by
small businesses under prior law and
adds  some  accounting  requirements
which small business owners may find
burdensome, As a consequence of the
changes enacted under the act, the
relative tax consequences of operaling a
small business as a corporation’ , pan-
netship or § carporation? are altered.
Passage of the act may result in the opera-
tion of more businesses as partnerships
or 5 corporations rather than as corpo-
rations. This article summarizes the pro-
visions of the act having the most direct
impact upon businesses.

Income tax rates

One of the most significant changes to
the Internal Revenue Code! under the act
is the reduction in income tax rates im-
posed on both corporate and individual
taxable income, The maximum 1ax rate
imposed on corporate income is reduced
lrom 46 percent to 34 percent, while the
maximum tax rate imposed on individu-
al income is reduced from 50 percent to
28 percent. Both corporate and in-
dividual 1ax rates are relevant in evalual-
ing the relative tax advantages of operat-
ing a business as a corporation, parther-
ship or S corporation,

Prior law taxed corporate taxable
income under 4 five-step graduated tax
rate schedule, with a top rate of 48 per-
cenl imposed on taxable [ncome over
$100,000. An additional 5 percent was
imposed on taxable income between
$1,000,000 and $1405,000,
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For tax years beginning on or after July schedule. Section (b)Y of the Code The
1, 1987, a three-step graduated rate sched- corporate tax rate schedule under the act
ule is substituted for the five-step rate is as Tollows:
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Reform Act of 1986

Businesses

Taxable Income Tax Rate
Not over $50,000 15 percent
Owver $50,000 but
nol aver $75,000
Ower $75,000

25 percent
34 percent

A phase-out of the beneiit of the two
lower rates of tax occurs through the im-
position of an additional 5 percent 1ax
on taxable income between $100,000
and $335,000, Income in taxable years
that begin before and include July 1,
1987, will be taxed at blended rates
under the rules of Section 15 of the Code,

Prior law taxed individuals under as
many as 15 tax brackets ranging from 11
percent to 50 percent. Under the act
there is a two-bracket rate system: 15 per-
cent and 28 percent. Section 1 of the
Code Beginning in 1988, however, two
5 percent surlaxes are imposed on high-
income taxpavers and, in effect, reduce
the benefit of the 15 percent bracket. Sec-
tion g} of the Code As a result of the
siitaxes, high-income taxpayers will pay
an effective tax rate of 28 percent on all
taxable income. For married individuals
filing jointly, the first 5 percent surtax
begins at taxable income in excess of
$71,900 and ends at $149,250. The se-
cond 5 percent surtax phases out the tax
benefit derived from personal and cde-
pendency exemptions, and for married
individuals filing jointly, begins al taxable
income In excess of $149,250, For any
taxable year beginning in 1987, a five-
bracket blended rate schedule will bhe
used with @ maximum tax rate of 38.5
percent.

In evaluating the relative tax advan-
lages of operaling as a corporation, part-
nership or § corparation, it is important
1o anticipate both the level of company
earnings and the likelihood that com.
pany earnings will be distributed to the
shareholders or partners, If the business

aperates as a corporation, then the earn-
ings are subject to double taxation: first,
to the corporation and then to the share-
holders as a dividend, Il the business
operates as a partnership or § corpaora-
tion, however, then the earnings will be
taxed solely at the partner or sharehold-
er level, A partner or § corporation share-
holder generally s not taxed with respect
to a cash distribution unless the amount
of the distribution exceeds the partner’s
adjusted basis in his partnership interest
or the shareholder’s basis in his stock
iprovided the S corporation has no ear-
nings and profits). Sections 731 and 1368
of the Code

Alternative minimum tax

The act repeals the corporate add-on
minimum tax after 1986 and enacts an
alternative minimum tax (AMT) for cor-
porations, The alternative minimum tax
for individuals is expanded,

The alternative minimum taxable in-
come ts composed ol (D regular taxable
income, plus (2} tax preferences less (3)
certain deductions, Section 55(h)(2) ol
the Code In calculaling the corporate
AMT, the alternative minimum taxable
income then is reduced by the exemp-

tion amount, which is $40,000 less 25
percent of the excess ol alternative
minimum taxable income over $150,000.
Section 55(d)it2) and (3 of the
Code The tax rate under the AMT ts in-
creased to 20 percent of the excess of
alternative minimum  taxahle income
over the exemption amount, less the
AMT tareign tax credit. Section 55(b) of
the Code A corporation must pay AMT
lo the extent the lentative minimum tax
exceeds the regular tax, Section 55{a) of
the Code

The act adds certain tax prelerences
and requires cerlain adjustments under
the carparate AMT which do not apply
o 5 corporations and are not tax prefe-
rences under the AMT imposed on incli-
viduals. Sections 561 and (g) of the Code
For taxable years beginning in 1947, 1988
ar 1989, alternative minimum taxable in-
come includes one-half of the excess of
adjusted net book income over alterna-
tive minimum taxable income, Section
56{f) of the Code For taxable years
heginning alter 1989, alternative
minimum taxable income is increased or
decreased based on the corporation’s ear-
nings and profits. Section 56(g) of the
Code

Sandra L, Randloman is an assaciate with
the Birmingham {irm of Lewis, Martin,
Burnett & Dunxle, PC. She received her
undergraduate degree, with hanors, and
master’s degree from Samiord Universi-
ty, her law degree from Vanderbilt
Lniversity and an advanced degree in
taxation from New York University. She
is a member of the Alabama, South
Carolina and American bar associations.
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The act modifies several provisions ol
the prior law treatment of the individual
AMT. The tax 1ate is increased from 20
percent to 21 percent, Section 55(hi(10)
of the Code  In computing the alterna-
tive minimum taxable income of an in-
dividual, there is a limitation on itemiz-
ed deductions and the deduction of pas-
sive activity losses is disallowed, Sections
56 and 58(b) of the Code There Is an
exemption amount of $40,000 for joinl
returns, $20,000 for trusts and married
persons liling separately and $30,000 for
single taxpayers. Section 55(d)(1) of the
Caode The exemption amount is reduced
by 25 percent of the alternative minimum
taxable income in excess of (1) $150,000
for joint returns, (2) $75,000 for trusts and
marriex! individuals filing separately; and
{3) $112,500 lor single taxpayers, Section
55(d)(3) of the Code

In selecting the form of business enti-
by, the impact of the AMT on both cor-
porations and individuals should be con-
sidlered and compared. This comparison
requires a prediction of the potential
AMT liability which may be imposed on
the corporation. In addition, the in-
dividual tax situations of potential part-
ners and 5 corporation shareholders must
be reviewed and the tax effect of receiv-
ing allocatlons of Income, deductions
and credits from the entity should be
evaluated,

Passive loss rule

Under prior law, partners and share-
holders in an 5 corporation could apply
losses and credits from the partnership
or corporate activity against income
derived from other sources, such as sa-
lary, inlerest and dividends, Business
owners, for example, could own the
firm's buildings teither directly or through
partnerships or S corporations) and then
lease the property to the company, The
business owners then would use the Joss-
es derived [rom the ownership of the real
estate, such as depreciation deductions,
to oifsel other income.

The act applies a passive Joss rule 1o
individuals, including partners in a part-
nership and shareholders in an 5 corpo-
ration, as well as clasely held C corpora-
tions (generally, when five or fewer in-
dividuals own directly or indirectly more
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than 50 percent of the stock) and person-
al service corporations (unless the em-
ployee-owners own less than 10 percent
of the stock). Section 469(a)(2) of the
Code The passive loss rule provides
that losses generated by a “passive activi-
ty” can offset only passive income. Sec
tion 469(a)(1) and (di of the Code  Disal-
lowed losses and credits are carried for-
ward and treated as deductions and
credits from passive activities in the next
taxable year, Section 469(b) of the Code
Disallowed losses from a passive activi-
ty are allowed in full when the taxpayer
disposes of his entire interest in the ac-
livity in a taxable transaction. Section
46U of the Code A closely held cor-
poration {(other than a personal service
corporation), however, may use passive
losses and credits to offset “net active in-
come!” defined as taxable income of the
corporalion other than passive income or
loss or portfolio income ar loss. Section
469(0)(2) of the Code A passiwe activi-
Ly is any activity which involves the con-
duct of a trade or business in which the
taxpayer does not materially participate,
Section 469(d)(1) of the Code  In addi-
tion, a tental activity is a passive aclivi-
ly. Section 369(c)(2) of the Code

A laxpayer is treated as materially par-
icipaling in an activity only if the tax-
payer is Involved in the operations of the
aclivity on a basis which is regular, con-
tinuous and substantial, Section 469(h){1)
of the Code Neither the act nor the
committee reparts, hawever, specifically
define what constitites “regular, conltine
uous aned substantial” inveivement in an
activity, Except as atherwise provided in
regulations not yel promulgated, a tax-
payer owning a limited partnership inte-
rest will not be treated as materially par-
ticipating in the activity, A closely held
C corporation or personal service corpo-
ration is trealed as materially participa-
ting in an activity if one or more share-
holders holding more than 50 percent
by value) of the outstanding stock ma-
tenally participate in the activity. Section
469(hi4) of the Code In addition, a
closely held C corporation will meet the
material participation it (1) during the
prior 12-month perod, the corporation
had at least one full-time employee work-
ing full time in the active management

of the activity; (2) during the prior
12-month period, the corparation had al
least three full-time, nonowner employ-
ees working full ime in services direct-
ly related to the activity and (3) business
deductions (under Sections 162 and 404
of the Code) attributable to the activity
exceed 15 percent of the gross income
fram such business, Section 469{h){(4)(B)
of the Code

A limited exception 1o the disallow-
ance of passive aclivity losses exists with
respect to losses and credits incurred by
individuals from rental real estate ac-
tivities in which the laxpayer actively par-
ticipated in the taxable year in which the
loss or credit arose, Section 469(1)(1) of
the Code Active participation requires
an interest of at least 10 percent (by
value) in the rental real estale activity,
Section 469{i)(6)(A) of the Code There
is, however, no active participation re-
guirement with respect to the low-
income housing and rehabilitation in-
vestment lax credits. Section 469{i}{6)(B)
of the Code  The losses and credits are
allowed in an amount not 1o exceed the
equivalent of $25,000 in losses, with a
phase-out of the exemption for taxpayers
with adjusted gross income in excess of
$100,000 ar $200,000 in the case of low-
income housing and rehabllitation in-
vestment tax credits, Section 469()(2)
and (3) of the Code

Iif it is possible that a business will
generate losses in excess of income ur
credits in excess of tax payable on passive
income, then the level of participation
of each owner should be evaluated o
determine whether it is likely that the
participation will constitute material par-
licipation in the business or active par-
ticipation tn a rental real estale activity,
whichever standard is relevant, Business
owners who rent property 1o their busi-
nesses may choose to receive larger rent-
al payments and thus reduce or eliminale
a passive loss, Yel, even il a passive ac-
tivily penerates losses, an individual can
deduct his share of the passive losses
generated by the business against in-
come generaled by other passive activi-
ties, In addition, suspended passive
losses may be deductible in future years
agamnst income from passive activities o
upon termination of the laxpayer's jn-
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terest in the business in a taxable trans-
action, Therefore, despite the enactment
of the passive loss rule, passive losses
may still be of benelit to a partner or
sharehelder In an § corporation.

The passive loss rule generally applies
to tax years beginning atter December 31,
1986. There is a fiveyear phase-in rule
for losses or credits from passive activitios
held on October 22, 1986, provided that
the passive activity was conducted on
that dlate, the construction of the property
used in the activity began on or before
August 16, 1986, or the property used in
the activity is acquired pursuant 1o a writ-
ten hinding contract in effect on August
16, 1986, and at a'l times therealter. Sec-
tion 469(N3B)H) of the act

Repeal of investment tax credit

The act repeals the regular investment
tax credit for property placed in service
alter December 31, 1985, Section 49{a)
of the Code  This provision will adverse-
ly attect small businesses that invested
heavily in propeny eligible ior the invest-
ment lax credit.

Modification
provisions
The act modifies the accelerated cost
recovery system of prior law, Personal
property is depreciated over a three, five,
seven, ten, 15 or 204year period, depend-
ing upon the type of property. The de-
preciation method for property in the
three, five, seven and tenyear recovery
periods is the 200 percent declining bal-
ance method, switching to the straight
line method at a ime to maximize the
deduction. Section 168(b)(1) and () of
the Code  The depreciation method for
propenty in the 15 and 2040ar recovery
periods is the 150 percent declining
balance, switching to the straight line
method at a time 1o maximize the dedue-
tion. Section 168ib)2) and (¢) of the
Code  Under prior law, personal proper-
ty was recovered under the 150 percent
declining balance method over a three,
five, ten or 15+ear penod. The act,
however, shifts some types ol property to
longer class lives than under prior law,
Cars and light-cuty trucks, for example,
are shifted from the threesyear class to the

of depreciation

Businesses will want to avoid placing
in service during the last three months
of the tax year personal property con-
stituting more than 40 percent of the ag-
gregate bases of all the personal proper-
ty placed in service by the business dur-
ing the year. The act provides that prop-
erty assigned to the three, five, seven, ten,
15 or 20vear classes generally are depre-
ciated under the hallear convention,
Section 168(d)(1) of the Code Under the
hallyear convention, all property is
treated as placed in service or disposed
ol in the middle of the year Section
168(d)(41A) of the Code

if, however, the aggregate bases of all
property (other than nonresidential and
residential rental property) placed in ser-
vice by the taxpayer during the last three
maonths of the tax year exceed 40 percent
of the aggregate bases of all the proper-
ty {other than real property) placed in ser-
vice during the year then the taxpayer
must use the mid-guarter convention for
all property (other than real property}
rather than the halfyear convention, Sec-

tion 168(d)}(3) of the Code The
mid-cuarter convention requires that pro-
perty placed in service during a quarter
be teated as placed In service on the
mid-point of the quarter. Seclion
168{ch(4)(c) of the Code  Businesses will
need to maintain careful records of their
purchases of personal property 1o avoid
application of the mid-quarter conven-
tion to all propenty placed in service dur-
ing their tax year.

Instead of depreciating propery under
the accelerated cost recovery system as
maodifled by the act, taxpayers can elect
to currently deduct all or part of the cost
of certain persanal propery bought for
use in the active conduct of a trade or
business Section 179 of the Code For
qualifying property placed in service
after 1986, the expensing deduction is
equal to $10,000, and in the case of a
partnership, this limitation applies with
respect to the partnership and each part-
ner Section 179b)XN and (di8) of the
Code  The expensed amount is deduct-
ed from the properly’s basis. The expens-
ing deduction is subject to several limita-
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tions, The amoun! expensed cannot ex-
ceed the taxable income of the taxpayer
derived from the active conduct of a
tracle or business during the tax year, Sec-
lion 179(bj(3} of the Cade  If the aggre-
gate cost of qualifying property placed
in service during the tax year exceeds
$200,000, then the deduction is reduced
by the cost of qualifying property in ex-
cess of $200,000, Section 179(b)(2) of the
Code If the expensed property is not
used predominately in a trade or busi-
ness at any time before the end of the
property’s recovery period, the taxpayer
must recognize recapture income, Sec-
tiotr 179()10) of the Code

The act has considerably slowed and
lengthened the depreciation of real prop-
erty, Under prior law, real property was
recoverable over 19 vears under the 175
percent dectining balance method, swit-
ching 1o the straight-line method at a
time to maxim ze the depreciation de-
ductions, The act extends the recovery
period of residential tal property to 27.5
years and of nonresidential real proper-
ty o 3.5 years. Section 168(c) of the
Code The depreciation method is the
straight-line method with a mid-month
convention. Sectlon 168(h)(3) of the
Cade

The modifications to the depreciation
system enacted by the acl generally are
effective for property placed in service
after December 31, 1986, As a conse-
quence of the changes in the deprecia-
ion rules, some business owners will
have o depreciate their property under
three methods of depreciation: (1) proper-
ty placed in service before 1981 and pro-
perty covered by the antichurning rules
are depreciated under the useful lite
systern; (2) property placed in service
alter 1980 and before 1987 and property
covered by transition rules and antichurn-
ing rules are depreciated under the ac-
celerated cost recavery system; and (3}
properly placed in service after 1987 and
not covered by transition rules is depre-
ciated under the moditied accelerated
cost recevery system pursuan to the act,

Business meals and entertainment
deduction

Under prior law, the cost of food or
beverages which constitutes omdinary and

necessary business expenses was deduct-
ible it furmished under circumstances
which are conducive to business discus-
sion. Section 274ei]) of the Internal
Revenue Code of 1954

Linder the act, businesses will find that
their business meals and entertainment
deductions are subject to stricter stan-
dards and only a ponion of such ex-
penses may be deducted. A business
meal is deductible only if it is directly
related to or associated with the active
conduct of a taxpayer's trade or business,
and the taxpayer substantiates the deduc-
tion, Section 274 of the Code  The cost
of the meal s not deductible if it is lavish
or extravagant, and the taxpayer (or an
employee of the taxpayer) must be pres-
ent at the meal. Section 274(k){1) of the
Code

The deduction for otherwise allowable
business meals and entertainment is {im-
ited to B0 percent of the cost, Section
174(n) of the Code There are a number
of exceptions to the BO percent rule, in-
cluding an exception tor qualifying ban-
quet meetings during 1987 and 1984,
The act limits deductions for tickets to
entertainment events Lo 80 percent of the
face value of such lickets, Section
2740000 of the act The act disallows a
partion of the amount allowable as a de-
duction for skyboxes leased for more
than one evenl lor business enteriain-
ment purposes and phases in the disal-
lowance over a period of three years, Sec-
tion 274(1)(2) of the act

Liquidation of a corporation

The act has made substantial changes
in the manner in which corporations and
their shareholders are taxed upon the li-
quidation of the corporation. Under prior
law, a corporation generally recognized
no gain or loss {except for depreciation
recapture and similar {tems) as a result
of a distribution of assets in complete li-
quidation (Section 336 of the Intemal
Revenue Code of 1954) or, if certain con-
ditions were met, on a liquidating sale
ol its assets {Section 337 ol the Internal
Revenue Code of 1954),

Under new section 336, a corporation
musl recognize gain or loss on the dis-
tribution of property in complete liquida-
tion as il the property were sold to the
distributee shancholder for its fair market

value, If the property is distributed sub-
ject to a hability, or a hability 1s assumed
in connection with the distribution, then
the property ts deamed to have a fair mar-
ket value at least equal to the liability.
Section 336(b) of the Code The act re-
peals Section 337 of the Intemal Revenue
Code of 1954 so that liquidating sales are
treated no differently than other sales by
the corporation.

The act provides several exceptions to
the general rule that gain or loss is recog-
nized by a corporation on a distribution
of property in complete ligquidation,
Under one exception to the general rule
gain or loss will not be recognized with
respect 1o any distribution of property by
a corporation to the extent that there is
nonrecognition treatment to the recipient
under the reorganization provisions of
the Code, Section 336(c) of the Code

A second exception 1o the general rule
provides that under regulations to be is-
sued by the Internal Revenue Service no
gain or loss will be recognized upon the
sale, exchange or distribution of a con-
trolled corporation’s stock by the parent
corporation if the parent corporation
elects to treal such sale, exchange or
distribution as a disposition of all of the
assets of the controlled corporation. Sec-
tion 336(e) of the Code A corporation
Is a controlled corporation if a parent
owns 80 percent of the value and vating
power of the corporation.

A third exception pravides that no gain
ar loss is recognized by a liquidating sub-
sidiary corporation on the distribution of
property 1o an “80-percent distributee.”
Section 337(a) of the Code  An "80-per-
cent distributee” is defined as a corpora-
tion which meels the 80 percent stock
ownership requirements of section
112(b) of the Code. Section 337{c) of the
Code

A fourth exception to the general rule
of gain or loss recognition contains two
provisions designed to limil the ability of
taxpayers to “create artificial losses at the
corporate level or to duplicate sharehold-
er losses in corporate solution through
contribution of built-in loss property)”
Conl, Rep, Na. 841, 99th Cang., 2d Sess,
200 (Sept, 18, 1986) The first provision
states that no loss may be recognized on
the distribution of any property 10 a
related person (within the meaning of

e
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section 267} if the distribution is not pro
rata or the praperty is disqualified prop-
erty. Section 336(di(1}A) of the Code
“Disqualified Property” is defined as any
property which is acquired by the liqui-
dating corporation in a section 351 trans-
action or as a contribution to capital, dur-
ing the fiveyear period ending on the
date of distnbution. Section 336(d)(11B)
of the Code  The second provision pro-
vides that if property is acquired by the
liguidating corporation in a transaclion
ta which section 351 applies or as a con-
tribution to capital, and the acquisition
was part of a plan in which a principal
purpose was to racognize loss by the |i-
quidating corporation in connection with
the liquidation, then for purposes of
determining loss on the sale, exchange
or distribution of the property, the adjust-
ed basis of the property must be reduced
(but not below zero) by the excess of the
adjusted basis over the fair market value
of the property on the date of the con-
tribution. Section 336(d)(2) of the Code
Any properly acquired during the two
yaars prior to the adoption of the plan
of complete liquidation in a Section 351
transaction or as a contribution to capital
Is presumed to have been contributed to
the Hguidating corporation with the pro-
hibited purpose. Section 336(d)(2)(B)(i1)
of the Code

The act contains a special pravision
dealing with the liquidation of cenain 5
corporations, An S corporation that was
formerly a C corporation generally must
pay a carporate level 1ax at the highest
rate specified in Section 11(h) of the Code
on the lesser of the “recognized built-in
gains” or the corporation’s taxable in-
come for the year {11 were nat an S cor-
poration, Section 1374(a) and (b) of the
Code “Recognized built-in gain” s
buili-in gain (the excess of fair market
value of the assets over the aggregate ad-
justed bases of such assets) as of the time
of conversion 1o 5 corporation status
which is recognized during the tenvyear
period beginning on the first day of the
first taxable year jor which the corpora-
tion was an S corporation. Section 1374
{cd)(2) of the Code  Gain on the disposi-
tion of any asset within the ten-year
period will be presumed to be built-in
gain unless the 5 corporation can estab-
lish that the asset was acquired or the ap-

preciation accrued after the corporation’s
conversion to 5 corporation status, Sec-
tion 1374d)2) af the Code  The rule is
applicable to corporations electing S cor-
poration status after December 31, 1986,
Section 633(b) of the act

Although the act generally applies to
liquidations completed after December
11, 1986, the act contains numerous
transitional and grardfather provisions.
A transitional rule allows small, closely
held compantes to apply prior law with
respect to sale and distributions com-
pleted before January 1, 1989, Section
633(d) of the act  The transitional rule
does not apply, however, to ordinary in-
come and short-term capital gain proper-
ty and gain recognized on disposition of
an installment obligation pursuant to
section 4538 of the Code, Section 633(d)
12) of the act A corporation is eligible
lor the transitional rule if (1) on August
1, 1986, and at all times thereafter before
the corporation is completely liquidated,
more than 50 percent (by value) of the
stock is held by ten or fewer individuals
and (2) the value of the corporation does
not exceed $10,000,000. Section 633(d)
(%) of the act Relief is phased oul for
corporations  with values between
$5,000000 and $%10,000,000, Section
633(d)(3) of the act

In addition, the legisfative history in-
dicates that the stock must have been
held for the lesser of the fiveyear period
ending on the date of adoption of the
plan of complete liguidatlon or the per-
iod during which the corporation (or any
predecessar) was in existence. H. Con,
Res, 395(74)

Capitalization rules for inventory,
construction and development costs

Section B03 of the act adds section 263
A to the Code, which provides uniform
capitalization rules for costs incurred in
manufacturing  property, construcling
property or purchasing and holding
property for resale. Prior law required all
direct production costs and certain in-
direct production costs to be included in
inventory cost and deducied as cost of
goods sold as the inventory is sold. Other
indirect costs were treated as period costs
and deducted at the end of the account-
ing period, The act generally requires
marre indirect costs than under prior law
te be included in tnventory cost and
deducted as the product is sold rather
than deducted at the end of the account-
ing period. Section 263A(aN2) of the
Code  Indirect costs affected by this law
include costs {including general and ad-
ministrative costs) atiributable to pur-
chasing, processing and storage of goods
and a portion of pension and fringe ben-
efit costs, Conl, Rep. No, 841, 99th Cong,,
2d Sess, 303 (Sept. 18, 1986) Similar in-
direct costs incurred with respect 1o non-
inventary items must be capitalized.

The uniform capitalization rules apply
to real or tangible persanal property pro-
duced by the 1axpayer and property ac-
quired for resale. Section 263A(b) of the
Code  Inventory acquired for resale that
is personal property is exclucled from the
uniform capitalization rules il the pro-
porly s acquired by a taxpayer having
average annual gross receipts for the
three prior taxable years of $10,000,000
or loess, Section 263AMN21B) of the Code
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The new uniferm capitalization rules
will require most businesses to maintain
additional records and generally are of-
fective for costs incurred after December
11, 1986, Section B03(d)(1) of the act
Several exceptions and transitional rules
apply, however, If a taxpayer is required
to change its method of accounting for
inventories ta comply with the uniform
capitalization rules, then the period for
taking into account the adjustment will
not exceed lour years. Section 803id)
(2)(B) of the act.

Simplified dollar-value LIFQ inven-
tory method for small businesses

The act allows eligible small business-
es lo elect 1o use simplified rules for us-
ing the LIFQ) inventory method, Section
802 of the act, amending Section 474 of
the Code  Under prior law, a simplified
LIFO method was available for business-
es with average annual gross receipts of
$2,000,000 or less, The act provides a
new simplified dollarvalue method of
pricing inventories for purposes of the
LIFO method to a business if its average
annual gross receipts for the three
preceding taxable years do nol exceed
$5,000,000, Section 474ta) and (¢ of the
Code  The gross receipts of commaonly
controlled entities must be aggregated in
applying this test, Section 474(d) of the
Code

The LIFO method can be an advanta-
geous method of accounting for inven-
tories, particularly in inflationary periods,
since the costs of the most recent addi-
tions to inventores are matched against
sales. Many smaller businesses have not
used the LIFO method because of the
complex and costly accounting methods
required by the LIFO method. The simp-
lified dollarvalue LIFOQ method will
make the LIFQ method economically
feasible for more small businesses,

Tax year

The act limits a tax advantage of using
the corporate form available under prior
law. Under prior law, owners of a busi-
ness would defer taxes on same of their
business income by putting the business
entity an a fiscal year and using a calen-
dar year for their personal taxes, Income
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ealized between the end of the fiscal
year and the calendar year would not be
included an an owner’s tax return until
the end of the calendar year.

The act provides that a professional ser-
vice corporation and an S corporation
generally must use the calendar year as
its taxable year, Section 806(b) and
()i} of the act In addition, the act
strengthens the prior law requirement
that a partnership must conform its lax-
able year to the taxable yvear of its owners,
Section 806(a)(1) of the act An excep-
tion to the general rules exists if the en-
tity can establish, to the satisfaction of the
secretary of the treasury, a business pur-
pose for having a different laxable year
Section BO6(a)(1), (b{2) and (€)1 of the
acl Thus, the act narrows opportunities
for tax deferral by owners of professional
service corporations, S corporations and
partnerships,

As a business converts to a calendar
year in 1987, its present fiscal year will
end in 1987 and an additional short tax
yoar will end December 31, 1987, This
process will require partners, S corpora-
tion shareholders and professional ser-
vice corporations to include more than
12 months of income on their return lor
1987, The act allows partners and § cor-
poration shareholders to spread the in-
come in excess of expenses from the
short tax year over four years. Section
BOGEN2)C) of the act  Professional ser-
vice corporations, however, will be re-
quired to recognize all of the additional
income in 1987,

Limitation on use of cash method of
accounting

Section B01 of the act adds Section
448 to the Code limiting the taxpayers
who can use the cash method of ac-
counting. Section 448(a} provides that
the cash method may not be used by a
C corporation, a partnership which has
a C corporalion as a partner or a lax
shelter, There are exceptions to the
general rule for farming businesses, qua-
lified personal service corparations and
a C corporation ar partnership which has
a C corporation as a partner if the average
annual gross receipts of such entity for
the preceding three tax years does not ox-
ceed $5,000,000, Section 448(b) of the

Code The provisions of Section 448
generally are applicable lo laxable years
beginning after December 31, 1986, Sec-
tion BOUAN1) of the act A taxpayer may
elect to apply the cash method to any
loan or lease or any transaction with a
related party entered into on or before
September 25, 1985, Section 801(d)(2) of
the act

Employee benefits under qualified
plans

The act epacted numerous changes to
the provisions of the Code dealing with
qualified retirement plans and statutory
employee benefit plans. Title X| of the act
Although a decision of such maodifica-
tions under the act is beyond the scope
of this article, some of the changes which
will have an impact on the plans of qual-
ified small businesses include: new con-
tribution and benefit mitations for de-
fined contribution plans and defined
henefit plans; reductions in the amount
payable from a defined benefit plan;
revised rules governing the integration of
qualified plan benefits with social securi-
ty benefits; new nondiscriminatory tests;
minimum coverage reqairements for
qualified plans; accelerated  vesting
schedules; modified restrictions on defer-
rals under and withdrawals from cash or
deferred arrangements; and uniform dis-
tribution rules for all qualified plans. Plan
amendments are needed 1o comply with
the provisions of the act and must be
made no later than the last day of the first
plan year beginning on or after January
1, 1989, Section 140 of the act A qual-
ified plan must comply in operation,
however, with the new provisions of the
act as of the effective date of each
provision.

The act also madities the rules for the
simplified employee pension  (SEP),
which are designed to allow small em-
ployers to provide pension plans for their
employees without the complexities and
costs normally associated with qualified
pension plans. Several changes to the
SEP requirements decrease the adminis-
frative requirements applicable 10 an
employer maintaining a SER. The act adcds
an elective salary reduction arrangement
to SEPs under which employees may
elect to have the employer make pay-
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ments 1o the SEP or to the employee in
cash., Section 408(k)(6) of the Code
Elective deferrals by an employee gener-
ally are limited to $7,000 of his annual
salary, Section 402(g){1) of the Code
Contributions by an employer on behalf
of an employee 10 a SEP currently are not
taxable to the employee. Section 408(h)
of the Code The elective salary reduc-
tion feature is avallable only if the
employver has na more than 25 employ-
ees at any time during the preceding year
and the election is made with respect to
not less than 50 percent of the employees
of the employer, Section 408(K)(6) of the
Code

Conclusion

Prudent management requires every
small business 1o review the possible im-
pact the tax revisions enacted by the act
will have on both the business and its
owners and to evaluate methods of mak-
ing the new provisions of the act work
to their advantage, The review should in-
clude not anly an analysis of the poten-
tial tax liability of the business and is
owners if the business continoes in s
present form, but also the cost and con-
sequences of corverting the business to
another enlity, The cost of liquidating
may be less for small corporations that
qualify for a transitional rule that allows
certain small closely held companies to
enjoy beneficial provisions of prior law
with respect 1o liquidations completed
before January 1, 1989,

Under the acl, the nature of a tax-
payer's income ard the manner of oper-
ating the activity that produces the in-
come s significant tor tax purposes. Tax-
payers wilh passive losses and credits will
want to seek means of generating passive
income or of transforming a passive ac-
tivity to a business activity through
material participation in the activity. It
may be heneficial for a taxpayer to meet
the active participation standard with
respect to rental real estate activities, Ac.
uisition of personal property should be
timed 1o avoid the mid-quarter conven-
tion which is applicable when more than
40 percent of the aggregate hases of all
the persanal property placed in service
by the business during the year is placed
in service during the last three months
of the tax year.

Several provisions of the act were in-
cluded specifically to assist small busi-
nesses. Small businesses may be eligible
for the simplified rules for using the LIFO
inventory method and may be excluded
from the requirements of the uniform
capitalization rules for personal proper-
ty acquired for resale, Certain small busi-
nesses will not be required to use the
cash method of accounting if the average
annual gross receipts of such entity for
the preceding three tax years do not ex-
ceed $5,000,000. The modifications o
the rules for SEPs may make these pen-
sion plans more attractive to small em-
ployers. Thus, carefu’ tax and business
planning is required to lessen any poten-
tial adverse consequences of the act and

to determine the provisions of the acl
which are advantageous to a small
business and its owners. [ |
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Introduction To Lender

by Gregory H. Hawley

Introduction

For those who adhere to timeworn
clichés about banks foreclosing maort-
gages on widows and orphans, there are
now legal remedies to curb the power ol
creditors. Courts across the country have
rendered judgments against banks under
the broad rubric of "lender Hability” 1o
compensate debtors who prove thal
lenders have improperly meddled in the
debtors” affairs. Thus far, however, the
new theories of lability have not helped
any widows or orphans, but have assisted

corporations and comporate awners in re-
cavering millions of dollars in business
losses arising from concerned lenders
who interfered with corporale gover-
nance or management to pratect thelr
loans. {(For example two cases filed in
federal district court in Texas by William
Herbert Hunt and Nelson Bunker Hunt
against 23 lenders alleges $13.8 billion
in damages),

Although the term “lender Lability”
may be new, the theories of Hability are
not. Most of the lerder Hability cases al-
lege common law causes of action such

ar

as fraud, duress, breach of good faith, tor-
lious interterence with business relations,
instrumentality, principal-agent  and
breach of fiduciary duty. Some cases also
assert statutory claims under the Uniform
Commercial Code, tederal securities
laws, the Racketeer Influenced and Cor-
rupt Organizations (RICO) statute or the
federal environmental superfund statute,

To date, the seminal lender lability
cases have occurred in jursdichions out-
side of Alabama, but they have traveled
under theories recognized by Alabama
courls, Consequently, it seems only a
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Liability

matter of time before Alabama banks and
other lending institutions  encounter
lender liability lawsuits in Alabama, This
article will outline the maost significant
theories of lender liability, describe the
leadling cases in those areas and give an
account of the present state of the law
in Alabama,

Fraud

In the celebrated decision of State Na-
tional Bank v. Farah Manuiaciuring Co.,
678 SW, 2d 661 (Tex. App. 1984), the Tex-
as Court of Appeals upheld the trial
cour’s $189 million judgment against
the creditors of Farah Manulacturing Co,
{(FMC), FMC instituted the action against
four creditors based on the creditors’ ac-
tions surrounding a management change
clause in a $22 million loan agreement,
The management change clause im-
posed default i any election to the office
of president and chiel executive officer
was considered by any two of the four
creditor banks to be adverse to the inter-
ests ol the banks,

William Farah, a descendant of FMC's
founder and a former CEQ of FMC, in-
dicated an Interest in returning as CEO,
Several of the banks, through their law-
yers, vowed to members ol the board of
directors that they would “padlock the
company’s door” and “bankrupt” the
company if Farah were installed as CEO.
To the contrary, however, the evidence
showed that the banks had decided that
they would not declare default if Farah
called their bluil and were elected. The
board heeded the threats and failed to
elect Farah, Consequently, when FMC's
financial condition became desperale,
Farah successfully initiated a proxy fight
for return as CEO and, after engineering
a significant economic uptum, instituted
a fraud action against the lending banks
tor their threat “to hankrupt” the com-
pany and for the damages resulting from
the subsequent downward slide of FMC
before Farah regained control as CEQ.
The Texas Court of Appeals enumerated
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the elements for misrepresentational
fraud as follows:

(0 the making ol material misrepre-
sentations;

(2) which are false;
{3) with knowledge of the talsity;

(4) with the intention that the misrep-
resentation will be acted upon;

{5) actual reliance; and
(6) injury.

The Farah court held that where a
promise regarding future action is made
with the intent that it will not be per-
formed, and is made to deceive a per-
son, then it is actionable as a fradulent
representation. The count found the
creditors’ threats constituted a misrepre-
sentational fraud. (The court also stated
a variety of alternate holdings which will
be discussed infra.) As previously noted,
the trial court assessed damages at $18.9
million (while on appeal to the Texas
Supreme Courl the parties settled the
case, reportedly for $12-13 million).

Alabama law is in accordance with
Faral's Interpretation of fraud. The Ala-
bama Supreme Court, in Haddox v. First
Alabama Bank, 449 So. 2d 1226 (Ala,
1984), stated that "whether a representa-
tion is made williully, reckiessly, or mis-
takenly, the critical elements ol fraud in-
clude: (1) a false representation, {2} con-
cerning a material fact, (3) upon which
the plaintiil has relied, and (4) has been
damaged as a proximate resull” 449 So,
2d at 1229

Further, an Alabama federal court, in
language that could apply equally 1o the
threats to “padlock the doors” in Farah,
maintained that “[tjke only basis upon
which [slatements promissory or threat-

ening future action] could suppon a find-
ing of fraud would be a showing that at
the time the promise of future action was
made, the promissor did not have any in-
tention of carrying out the promise as
made and instead had an actual intent
to deceive” Smith v. Chase Manhatian
Corp., 458 F Supp. 740 (N.D. Ala. 1978)
{ciing Shepherd v, Kendrick, 236 Ala.
239, 181 So. 782 [1938) Thus, Farah's
holding on the fraud count clearly s in
accordance with Alabama law,

Economic duress

In an alternative to its holding based
on fraud, the farah court also maintained
that FMC had successtully proved dam-
ages under a theory of economic duress,
and cited Williston on Contracts:

“Economic duress (business coercion)
may he evident by forcing o victim o
chogse between distasteful and costly
situations, e, bow to duress or face
bankruptey, loss of credit rating or loss
ol protits from a venture”

13 Williston an Contracis § 10637 (3d ed, 1970)

The elements of duress stated by the Farah
COUN warre]

(1) the threat 10 do an act the threatening
party has no right 1o do,

121 af a nature to destroy the {ree agency
at the party to whom it 1s cleected,

{3} the resiraint caused by the threat must
be eminent, and

() the: person to whom the threal is made
must have no present means of pratection.

Thus, the same facts used ta prove fraud
also supponed FMC'S theary that the creditors
hatl committed econemic duress in interfer-
ing with FMC's election of officers, 678 SW.
2el a1 684

Like the Texas Court of Appeals, the Ala-
hama Supreme Court also has expanded the
common law doctrine of duress into the doc-
trine ol economic duress. International Paper
v. Whilden, 469 So. 2d 560 (Ala. 1985); Ralls
v First Federal Savings and Loan, 422 S0, 2d

Gregory H, Hawloy is a graduate of Har
vard College and the Georgetown
University Law Center. He clerked ior the
Honorable U W Clemon, ULS. district
fuirddge, and now is an associate with the
Birmingham firm of Maynard, Cooper,
Frierson and Gale, PC. Fle also serves on
the editorial hoard of The Alabama
Lawyer.
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704 (Ala. 1982); Ancora Corp. v. Miller OQil
Purchasing Co., 396 50, 2d 672 (Ala, 1981
mMcklrath v. Consolidated Pipe and Supply,
151 So, 2d 560 (Ala. 1977)

In Interational Paper v. Whilden, supr, the
Alabama Supreme Court adopled the Restate-
ment (Seconel) of Contracts § 175 (1975} defi-
nition of economic duress:

"I a party's manifestation of assent is
induced by an improper threat by the
other party that leaves the victim no
reasonable alternative, the contract s
voidable by the victim” 469 5o, 2d al
562

Further, the court found the legal ele-
ments of the economic duress to he: “(1)
wrongful acts or threats, (2) financial dis-
tress caused by the wronglul acts or
threats, (3) the absence of any reasonable
alternative to the terms presented by the
wrongdoer” 1d, at 562

The Whilden court invalidated an in-
demnity agreement between the plain-
1iff and the defendant because the plain-
tiff had been coerced into signing the
agreement by defendant’s refusing 1o pay
plaintifl $7000 for work already per-
formed unless the indemnity agreement
were executed, and defendant’s misrep-
resenting (by minimizing) the potential
liability under the indemnity agreement,
id. at 563 Under the circumstances ol
this case, the plaintiff had no option but
1o indemnify the defendant. Consequent-
ly, the court found duress.

The Alabama Supreme Court also has
addressed economic duress in the con-
text of bank loans, in Ralls v. First Federal
Savings and Loan Association, 422 50. 2d
764 (Ala. 1982). In this case, the plain-
tiff was granted a construction loan guar-
anteed at a 10 percent interest rate, When
the closing was postponed three manths
by construction delays, the defendant
hank attempted to raise the interest rate
to 12 percent, The Alabama Supreme
Court reversed a directed verdict for the
bank and remanded the case for jury
consideration of plaintiif's claim that eco-
nomic duress forced him to accede to the
higher interest rate. 422 So. 2d at 766

Based on these cases, Alabama courts
wruld be inclined to consider lender lia-
bility cases on the economic duress
theory.

Tortious interference

In its third alternative holding, the
Farah court found that FMC had proved
damages under a cause of action for tor-
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lious interference with contractual rela-
tions. Such imerference included the
forcing out of Farah, the installation as
CEO of persons affiliated with the banks,
the interference with Faraly's attempl 1o
yse the proxy system 1o regain contral of
FMC and the insistence that FMC hire a
consultant. 678 SW. 2d at 677  Further,
it was proven that the bank's consultant
was inexpetienced in the mens’ apparel
business and that many of his “improve-
ments” in FMC's operalions were “160 €%
pensive, poorly priced and contrary to
market demand” 678 SW. 2d at 677 In
addition, the banks insisted that their
consultant be named CEO and, from this
position, the consultant sold assets of
FMC, the proceeds of which were used
to make repayments on FMC's loan, 678
SW. 2d at 678

The common law elements for a Cause
of action for tortious interference are: (1)
existence of a contract; (2) the willful and
intentional intederence with the con-
tract: (3) the intentional act as approxi-
mate cause of the damage; and (4) ac-
tual damage. The Farah counl seems to
have focused more on the bank's inter-
ference with corporate governance than
on the interference with an actual con-
tract. Nevertheless, their alternative hold-
ing in this regard was based on the cause
af action for torticus interference o
contract.

In 1986 the Alabama Supreme Court
expanded the cause of action for inter-
ference with contractual relations to in-
corporate the tort of interference with
business relations. Gross v. Llowder Real
ty, 494 So. 2d 590 (Aia, 1986) Breaking
new ground in this area, the Alabama
Suprense Court held that the require-
ments of the tort of intentional interfer-
ence with business or contractual relfa-
tions reguires:

(1) the existence ol a contract or busi
ness relation;

(2) defendant’s knowledge of the con-
tract or business relation;

(3) intentional interference by the de-
fendant with the contract or business
relation;

(4) absence of justification for the de-
fendant’s intererence; and

(5) damage to the plaintiff as a result
ol defendant’s interference,
494 So. 2d at 597

This recent Alabama case clearly has
jormulated a cause of action sufficiently
broad to incorporate fact situations such
as those of Farah without relying an the
more narrow tont of interference with
contractual relations.

Breach of good faith

In most states, the common law im-
plied a duty of good faith In contract.
Later, this common law concepl was in-
corporated in the Uniform Commercial
Code § 1-203. Consequently, lender lia-
bility cases involving allegations of bad
faith may involve both common law and
statutory allegations,

The Sixth Circuit recently upheld a trial
court’s $7.5 million judgment against Irw
ing Trust Co, in a case that focused pri-
marily on common law bad faith, In
KMC Co. v. Irving Trust Co., 755 F. 2d
752 (Sixth Cis, 1985), KMC, a grocery
wholesaler and retailer, entered into a
financing agreement which provided
KMC with a $3.5 million line of credit
and gave lrving Trust a security interest
in inventory and accounts receivable,
KMC brought suit for breach of contract
against {rving Trust when the bank re-
fused without notice 1o advance
$800,000 requested by KMC despite the
fact that the request did not exceed the
$3.5 million limit on the line of credit.

The Sixth Circuit approved the trial
courl’s instruction 1o the jury that there
Is “in every contract an obligation of
good falth” 1d. at 759 (citing Kirke La
Shelle Co, v. Armstrong Co., 263 NY. 79,
#7 N.E. 163) Further, the appellate count
implied that the rapid wrnover of inven-
tory in the grocery wholesale business
created a constant need for outside fi-
nancing and asserted that “good faith
would require a period of notice to KMC
to allow it a reasonable opportunity to
seek alternative financing, ahsent valid
business reasons precluding Irving from
s0” Id, at 759 {emphasis added)

The facts developed at trial clearly fa-
vored KMC. Irving Trust conceded that
at the time of the termination of the loan,
the hank was adequately secured. Fur-
ther, an executive vice president and
manager of secured lending activities for
Irving Trust “acknesledged that lrving
awed its clients a duty of goox faith, that
it was not a palicy of iving to terminale
financing without natice and that if Sa-
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rokin {the loan officer) believed that lev-
ing was adequately secured he would
not have been acting in accordance with
that duty of good faith to have refused
without notice to advance funds 1o
KMC! Id, at 761 Without hesitation, the
Sixth Circuil upheld the trial court's
judgment,

Thus far, Alabama courts have been re-
luctant 1o find a cause ol action for bad
laith except in the field of insurance law,
The Alabama Supreme Court, in Ken-
nedy Electric Co. v, Moore-Handley, 437
S0, 2d 76 (Ala. 1983), a breach of con-
tract case, stated that “lajlthough every
contract does imply good faith and faie
dealing (see § 71203, Code 1975), it
does not carry with it the duty imposed
by law which we bave found in the con-
text of insurance cases, We are not pre-
pared to extend the tort of bad faith be-
yond the area of Insurance palicy cases
at this time!” 437 S0, 2d at 81 In 1984,
the court reaffirmed the validity of Ken-
nedy Electric in Dickey v. Alabama Farm
Bureay Insurance Co., 447 So. 2d 693
(Ala. 1984).

At the same time. however, the door
seems o be opening in banking cases in-
valving the common law and UCC
breach of good faith, For example, in
Brown-Marx Assaciates, Ltd, v. Emigrant
Savings Bank, 527 F, Supp, 277 (N.DD, Ala,
1981), aff'd. 703 F. 2d 1361 (Eleventh Cir-
cuit 1983), the court noted that the Ala-
bama Supreme Court had not recognized
an “implied duty in law, as distinguished
from an implied covenant, of good faith
excepl in an insurance contract context”
527 F. Supp. at 283 The court added,
however, that “the long-standing legal
principle in this state holds that every
contract carries with it an implied law
duty of good faith and fair dealing” Id.
at 278 (citing Chavers v. National Secu-
rity Fire and Casualty Co,, 405 So. 2d 1
{Ala, 1981) Further, the court noted “that
this duity may be imposed by the law is
evidenced by a line of cases in this state
allowing an action in tart In insurance
cases” Id, at 278 The opinion seems o
invite further consideration by the Ala-
bama Supreme Court of duties ol good
faith in the banking context. Most of the

other cases that seem 1o urge reconsider-
ation of Alabama law on this point, how-
ever, focus on the Uniform Commercial
Code rather than on common law.

UCC good faith

In first National Bank v. Twombley,
689 P 2d 1226 (Mont. 1984), the defend-
ant had taken a promissory nate of
$3,500 and granted a security interest in
restaurant kitchen equipment, When the
defendant left the restaurant business, the
loan officer at First National Bank agreed
to restructure the loan with a $500 pay-
oft and converted the $3,000 obligation
to an installment loan. Unforiunately, the
loan officer left 1own for several weeks
and when the promissory note came
due, the bank did not know of this agree-
ment. When the bank sued to recover on
the delinquent promissary note, the bor-
rower counter-claimed for breach of
good faith.

The Montana Supreme Court found
that the bank had breached its duty of
good faith imposed by law (under the
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LCC), and not just its duty imposed by
contract. Based on this distinction, the
Montana Court remanded the case for
further consideration of damages avail-
able in tort that were inapplicable under
the contract clam, 689 P 2d at 1230
Specifically, the court noted that punitive
damages might be avallable if malice, op-
pression or fraud were shown, ld. at 1230

Alabama cases seem o be moving In
the direction of linding a cause of action
fer breach of UCC pood faith. In Moseley
v. Washington County State Bank, 49
So. 2d 229 (Ala. 1986), the Alabama Su-
preme Count reversed the trial court’s die
rected verdict and held that the plaintifi
had offered sufficient evidence of a duty
of due care to merit jury consideration,
491 So. 2d at 232

Moseley involved a suil by a bank de-
positor whose account was automatically
debited monthly to pay the depositor's
mortgage. The bank in turn issued a
cashier's check to the maorigagee. On
February 23, the depositer deposited sul-
ficient funds 1o make the necessary pay-
ment, but the bank did not prepare and
mail a cashiers check until March 1,
which was received March 3. When the
morigagee instiuted foreclosure pro-
ceedings, the depositorfmortgagor come
menced action against the bank for
negligence,

The Alabama Supreme Court relied on
articles one and four of the UCC ta -
mand the case for jury consideration,
First, the court noted the commentary to
§ 74-103; “Under tis article banks come
under the general obligations of the use
of good faith and the exercise of ordinary
care” 491 So. 2d 231 Second, the courl
indicated that there also was sufficient
evidence tor the jury to find thal the
plaintifl ane defendant had an “agree-
ment” under the UCC through their
“course of dealing” in making morgage
payments to the mortgagee, 1d. at 232
See Ala, Code § 21-201 (3). Consequent-
Iy, the cour held that Moseley presented
sufficient evidence 1o show that the
Washington County State Bank owed a
duty of ordinary care in preparing and
delivering the cashier's checks dnd that
this issue should go to the jury. Id, a1 232

Based on the recent Alabama cases
(hoth the Maseley UCC case ane the
Brown Marx common law case), il seems
evidenl thal the Alabama Supreme Courl
15 prepared 1o use the LUICC as a vehicle
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to extend liabilities for breach of good
taith in the banking context.

Principal-agent

Frequently lender lability arises in the
context of the lender’s controlling the ap-
erations of the debtor to the extent that
courts find that the debtor becomes the
mere instrumentality or the agent of the
lender.

The most extreme example of the prin-
cipal-agent theory of lender lability is
AL, Jensen Farms Co, v, Cargill, Inc,, 109
NW, 2d 285 (Minn. 1981), In this action
a company representing a group of indi-
vidual farmers brought action againsl
Cargill, which had lest money to War-
ren Grain and Feed Co., a failing com-
pany which had outstanding obligations
with the plaintiffs,

Initially, Warren had obtalned open ac-
count financing from Cargill up 1o
$175,000, but as Warren's financial con-
dition grow worse, Cargill gradually took
greater measures to protect its loan, Owver
time, Cargill required Warren 1o grant a
right of access to examine Warren's books
tor audit and inspection, required that no
capital improvements of over $5,000
would be made without Cargill’s con-
sent, required that no dividends would
be declared and required that no stock
would be sold or purchased without Car-
gill's consent,

The Minpesota Supreme Court con-
Cluded that Warren had become Cargill’s
agent for the purchase and sale of grain
lor market, for the purchase and sale ol
seed grain and for the storage of grain.
109 NW. 2d at 290 Thus, the count
held Cargill lable for the outstanding
abligations of Warren toward the
plaintiffs,

In addition, the court delineated the in-
dicia of control that led to its principal-
agent holding: (1 Cargill's constanl re-
commendations 10 Warren; (2) Cargllls
right of first refusal on grain; (3) Warren's
inability 10 purchase stock or pay divi-
dends; (4) Cargill's right of entry to check
records and audit accounts; (5) Cargill's
criticism of Warren's finances and sala-
ries; (6} Cargill's determination that War-
ren needed “strong paternal guidance”,
(7) Cargill’s provision of forms on which
Hs name was printed; (8) Cargill's financ-
ing of all of Warren's purchases; and (9)
Cargill's power to discontinue the financ-
irtg of the operation. ld. at 291

Alabama law also embodies theories
based on such indicia of control. The
most significant Alabama case involving
principal-agent or instrumentality con-
cepts is Krivo Industrial Supply Co. v Na-
tional Distillers and Chemical Carp,, 483
F. 2d 1098 (Fifth Cir. 1973), a lederal case
involving Alabama law.

The Flith Circuit noted that *“instru-
mentality’ Is perbaps the term most fre-
guently emploved 1o describe the rela-
ionship between a dominant corpora-
tion and its subservien corporation, and
Alahama law follows this characteriza-
tion, id. at 1103  Further the cournt de-
fineated the instrumentality theory under
Alabama law:

“The notion of separate corporale exis-
tence will not be recaognized where a
corporation |s so arganized and con-
trofled and s business |s conducted in
such a manner as 1o make it merely an
instrumentality of anather..” Id, at 1103
quoling forest Hill Corp. v. latier &
Blum, Inc., 249 Ala, 23, 29 So, 2d 298,
302 [Aala. 1947])

Stressing that “facts are critical in cases
under the ‘instrumentality” rule” the coun
held that the trial court’s "mation for a
directed verdict in favor of defendants
was properly granted” 483 F. 2d at
1107-1109

The coun also enumerated the ele-
ments of instrumentality; “The control re-
quired for liability under the instru-
mentality rule amounts o total domina-
tion of the subservient corporation , ,
and “requires that fraud or injustice
proximately result from a misuse of this
contral” 483 F. 2d ot 1106

Breach of fiduciary relationship
Most of the recent lender liability cases
da not involve allegations of breach of
fiduciary relationships. Nevertheless, in
Alabara this area may be fertile ground
for lender liability cases, Alabama courts
“have traditionally viewed the relation-
ship between a bank and its customer as
a creditor-debior relationship which does
not impose a fiduciary duty of disclosure
on the bank. A fiduciary duty may arise
when the customer reposes trust in a
bank and relies on the bank for financial
advice, or in other special circum-
stances” Baylor v Jordan, 445 So, 2d 254,
256 (Ala, 1986) (emphasis added)
Alabama courts have nat vet delined
the “special circumstances” that may give

July 1987



rise to a fiduciary relationship, Conse-
quently, a bank's close involvement in the
day-to-day operations of a loan workoul
or other similar financial advice may well
impose upon the bank the obligations of
a fiduciary, In those circumstances the
creditor must disclose all material facts
relating to the transaction and will be
subject fo intense scrutiny by Alabama
couns, "Where confidential or fiduciary
relations exists, which afford the power
and means to one party 1o a transaction
to take undue advantage of the other par-
ly, then if there s the slightest trace of
undue influence or unfair advantage, re-
dress will be given to the injured party.”
Baylor v. Jordan, 445 S0. Xd 256 (quating
Brasher v. First National Bank of Birm-
ingham, 232 Ala. 340, 168 So. 42, 46
(1936)

Statutory liability issues

A more complete review of lender lia-
hility theories would include more exten-
sivie discussions ol (pllowing federal
statules:

RICO

The Racketeer Influenced and Corrupt
Organizations Act (RICQ), 18 USC §
1961 et seq., generally prohibits “racket
cering” and profiting from racketeering
activity. As interpreted by the United
States Supreme Court, racketeering ac-
tivity also may include specific acts, such
as counterfeiting, embezzlement, mail
traud, wire fraud and tfraud in the sale of
securihies, Because of the broad interpre-
lation of the RICO statute, bank
regulators now frequently use RICO in
bank failure cases, and federal prosecu-
tors frequently add RICO counts to in-
dictments in business cases, RICO also
authorizes treble damages, plus costs and
reasonable attorney fees,

Federal securities labilities

The Securities Act of 1933 and the
Securities Exchange Act of 1934 include
a pravision on “aiding and abetting,”
whereby lenders sometimes are held |i-
able for securities laws violations of a
borrower. Under aider and abetter liabili-
ty, a bank that merely recommends a se-

curity or an entity offering a security may
be deemed an “abetier” if the security ul-
timately violates securities laws,

Superfund

Lenders also may incur significant risks
of liability under federal environmental
laws such as The Comprehensive Envi-
ronmental Response, Compensation and
Liability Act of 1980, 42 USC § 4607
{superfund). If a lender obtains control
over a borrower's property (through fore-
closure or otherwise) and the property
has an environmental problem, such as
a chemical waste site, federal laws will
impose on the lender the duty of cleanup
and/or disposal,

Conclusion

While lender liability has come inlo
the national spotlight over the past two
years, il is a trend whose impact has not
yet been felt by Alabama courts, Never-
theless, because lender Hability theories
generally follow common law concepts
as they exist in Alabama and elsewhere,
the development of lender liability law
in Alabama is only a matter of time.

Rm' Wi'h AViS. e

and judge for yourself.

MEMBERS OF THE ALABAMA STATE BAR

At Avls, you can choose any available subcoempact through full size, 4-doar group car
and enjoy special low daii_t rates, just for Bar Association members, You can rent an
imtermed ate-group car, like the Pontiac Grand Am, for just $39 a day.

Avis offers mambers a 10% discount on Avis Super¥alue Weekly Rates, and a 5% discount
on Avis SuperValue Weekend Rates. And these Avis discounts are good even when you're
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For ali other car groups, or where special Bar Association rates are not available, members receive a 10%
discount on Avis SuperValue Daily Rates. On rentals not returned to the same city, Avis SuperValue Intercity
Rates apply, less a 10% discount {plus any applicable one-way service fee),
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cle opportunities

=]

1 0 friday

TAX REFORM ACT OF 1986
Civic Center, Montgomery
National Business Institute
Credits: 7.2 Cost: $96
{(715) B35-8B525

13-17

LAW OFFICE MANAGEMENT
Inn on the Park, Toronto

ICLE of Michigan

Credits: 14.9

(313) 764-0533

14-15

CIRCUIT & DISTRICT JUDGES’
ANNLUAL CONFERENCE

E.H. Myers Civic Center, Gulf Shores

Alabama Judicial College

(205) B34-7990

1 6 thursday

ANNUAL SEMINARS

Riverview Plaza, Mobile

Alabama State Bar Sections

Credits: 1.0-3.0 each

Cost: included in convention registration
fee

{205) 269-1515
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1 7 friday

UPDATE ‘87; RECENT
DEVELOPMENTS IN THE LAW

Riverview Plaza, Mobile

Alabama State Bar Young Lawyers’
Section

Credits: 6.0

Cost: included in convention registration
fee

(205) 269-1515

19-25

ANNUAL MEETING
Marriott Marquis, New York
National Bar Association
Credits; 14.4

(202) 797-9002

2 0 monday

BASIC UCC SKILLS—ARTICLES 2
AND 2A

Peat Marwick Professional Development
Center, New York

Practising Law Institute

Credits: 7.2 Cost: $225

(212) 765-5700

20-27

TAX | AGAIN

Law Center, Tuscaloosa

University of Alabama School of Law
Credits; 31.2 Cost: $350

(2005) 348-6230

=]

2 1 tuesday

BASIC UCC SKILLS—ARTICLES 3
AND 4

Peat Marwick Professional Development
Center, New York

Practising Law Institute

Credits; 6.6 Cosl: $225

(212) 765-5700

2 2 wednesday

BASIC UCC SKILLS—ARTICLES 6
AND 8

Poat Marwick Professional Development
Center, New York

Practising Law Institute

Credits: 6.6 Cost: 8225

(212) 765-5700

23-24

BASIC UCC SKILLS—ARTICLES 5
AND 9

Peat Marwick Professional Development
Center, New York

Practising Law Institute

Credils: 13.2 Cost: $390

(212) 765-5700

23-25

EDUCATION LAW

The Knickerbacker Hotel, Chicago

National Organization on Legal
Problems of Education

Credits: 13,2 Casl: $60

(913) 273-3550

25-26

ANATOMY FOR ATTORNEYS (PART 1)
Hotel Intercontinental, Hilton Head
Medi-Legal Institute

Credits: 13.5 Cost: $425

(B818) 995-7189
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27-31

ESTATE PLANNING

Hilton Inn, Dallas
Southwestern Legal Foundation
Credits: 33.0 Cost: $825
(214) 690-2377

29-31

TRIAL EVIDENCE, CIVIL PRACTICE &
EFFECTIVE LITIGATION

Eldorade Hotel Santa Fe

American Law Institute-American Bar
Association

Credits: 23.9

(215) 243-1600

3 1 friday

DRUG TESTING: THE LEGAL ISSUE
Hyatt Regency, Nashville

Inwin Assoclates, Inc.

Credits: 7.8 Cost: $150

(9149) 229-9]184

Cost: $495

6-7

INTRODUCTION TO QUALIFIED
PENSION AND PROFIT SHARING
PLANS

Ambassador West Hotel, Chicago

Practising Law Institute

Credits: 14.4 Cost: $390

(212) 765-5700

13-16

SUMMER SEMINAR

Perdide Beach Hilton, Gull Shores
Alabama Trial Lawyers’ Association
Cost: $95

{205) 262-4974

The Alabama Lawyer
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2 O thursday

COLLECTIONS

Riverview Plaza, Mobile
Alabama Bar Institute for CLE
(205) 348-6230

20-21

ACCOUNTING FOR LAWYERS
The Halloran House, New York
Practising Law Institute

Credits; 13.2 Cost: $375
212} 765-5700

CREATIVE REAL ESTATE FINANCING
The Mark Hopkins, San Francisco
Practising Law Institute

Credits: 13.2 Cost; $425

(212) 765-5700

2 1 friday

COLLECTIONS

Birmingham-jefferson Civic Center,
Birmingham

Alabama Bar Institute for CLE

(205} 248-6230

INTRODUCTION TO TRA ‘B6
Ramada Civic Center Plaza, Birmingham
Cumberland Institute for CLE

Cost: $90

(205) B70-2865

CONSTRUCTION LAW

Ramada Renaissance, Jackson
Mississippi Continuing Legal Education
Credits; 7.2 Cost: $90

(601) 982-6590

23-28

PERSONAL INJURY LITIGATION
Marriott’s Mark Resort, Vail
Assaciation of Trial Lawyers of America
Cost: $550

BOO-424-2725

CRIMINAL LITIGATION

Marriott’s Mark Resort, Vail
Association of Trial Lawyers of America
Cost: $550

800-424-2725

COMMERCIAL LITIGATION
Marriott’s Mark Resort, Vail
Association of Trial Lawyers of Amernica
Cost: $550

B00-424-2725

24 monday

BASIC UCC SKILLS—ARTICLES 2
AND 2A

Hyatl Regency, San Frantisco

Practising Law Institute

Credits: 7.2 Cost; $225

{212) 765-5700

24-26

PRODUCTS LIABILITY

Marriott’'s Mark Resort, Vail
Assaciation of Trial Lawyers of America
Cost: $275

B00-424-2725

PROOF OF DAMAGES

Marriott Mark Resort, Vail

Assacialion of Trial Lawyers of America
Cost: $275

800-424-2725

2 5 tuesday

BASIC UCC SKILLS—ARTICLES 3
AND 4

Hyatt Regency, San Francisco

Credits: 6.6 Cost: $225

(212) 765-5700
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cle opportunities

2 6 wednesday

INTRODUCTION TO TRA ‘86
Admiral Semmes, Mobile
Cumberland Institute for CLE
Cost: $90

(205) B70-2865

BASIC UCC SKILLS—ARTICLES 6
AND B

Hyatt Regency, San Francisco

Practising Law Institute

Credits: 6.6 Cost: $225

(212) 765-5700

26-28

COURTROOM DYNAMICS

Marriott's Mark Resort, Vail
Association of Trial Lawyers of America
Cost: $275

800-424-2725

MEDICAL NEGLIGENCE

Marriott’s Mark Resornt, Vail
Association of Trial Lawyers of America
Cost: $275

800-424-2725

2 7 thursday

WILL DRAFTING

Civic Center, Montgomery
Alabama Bar Institute for CLE
(205) 348-6230

27-28

BASIC UCC SKILLS—ARTICLES 5
AND 9

Hyatt Regency, San Francisco

Practising Law Institute

Credits: 13.2 Cost: $3190

{212} 765-5700
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28 friday

WILL DRAFTING

Birmingham-Jefferson Civic Center,

Birmingham
Alabama Bar Institute for CLE
(205) 348-6230

3 thursday

REAL ESTATE

Civic Center, Montgomery
Alabama Bar Institute for CLE
{205) 348-6230

4 friday

REAL ESTATE

Mabhile

Alabama Bar Institute for CLE
(205) 348-6230

1 0 thursday

REAL ESTATE

Decatur

Alabama Bar Institute for CLE
{205) 348-6230

1 1 friday

REAL ESTATE

Birmingham-Jefferson Civic Center,

Birmingham
Alabama Bar Institute for CLE
(205) 348-6230

1 7 thursday

FAMILY LAWY

Civic Center, Mantgomery
Alabama Bar Institute for CLE
205) 348-6230

=]
18 friday

FAMILY LAW

Birmingham-Jefferson Civic Center,
Birmingham

Alabama Bar Institute for CLE

{205) 3486230

ESTATE PLANNING UNDER TRA ‘86
Ramada Civic Center Plaza, Birmingham
Cumberland Institute for CLE

Cost: $90

(205) B70-2865

2 4 thursday

ESTATE PLANNING UNDER TRA ‘86
Civic Center, Montgomery
Cumberland Institute for CLE

Cost: $90

(205) 870-2865

TORTS

Von Braun Civic Center, Huntsville
Alabama Bar Institute for CLE

(205) 3486230

2 5 friday

ESTATE PLANNING UNDER TRA ‘86
Admiral Semmes, Mobile
Cumberland Institute for CLE

Cost: $90

(205) 870-2865

DRUG TESTING: THE LEGAL ISSUE
Wynfrey, Birmingham

Irnwin Associates, Inc.

Credits: 7.8 Cost; $150

(919) 229-9184

TORTS

Birmingham-jefferson Civic Center,
Birmingham

Alabama Bar Institute for CLE

{205) 348-6230
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Attorneys Admitted to Bar, Sprlng 1987

Leonard Quindell Arrington. . .. Montgomery, Alabama
Michael Evan Auffenorde. . ., . .. . Birmingham, Alabama
Harry Bell Bailey, l..........,... Mobile, Alabama
Sharon Sperce Bailey.......... Birmingham, Alabama
Rebecca Tumipseed Bergquist. .. . Huntsville, Alabama
Jerry Lee Biddix. .. ............ Birmingham, Alabama
Rebecca Joyce Knowles Blgbee.  Montgomery, Alabama
Beth Allison Blackbur oo v oo Decatur, Alabama
Susan Lynn Blake viresnaeso o Phenix City, Alabama
Thaomas Delbert Bobitt, 11, ..., ... Tuscaloosa, Alabama
John Robert Bowers, Jr.. .. ..... Montgomery, Alabama
Sherry Cameron Broyles. .., .. ... Huntsville, Alabama
Robert Eatle Burney, 0. .. .......... . Opelika, Alabama
Lindsay Clay Callaham, Jr.. .. ..... Wetumpka, Alabama
Albert Harvey Casey, Jr.........Birmingham, Alabama
Patricia Lynn Clem............Birmingham, Alabama

Roger Edward Cole. . .............. Maobile, Alabama
Phillip Ted Colquett. ., ........ Birmingham, Alabama
Neal Presley Conner....... oo e s Decatur, Alabama

Billy Earl Cook, Jr........v 0.0 Decatur, Alabama
Cynthia Slate Cook. ............... Decatur, Alabama
Lynn Angle Crasson. .. . . Palisades Park, New Jersey
Duncan Reid Crow. ...\ 00 . ea .. Semmes, Alabama
Laura Ann McDaonald Dahle. .. .. .. Fairhope, Alabama
Pamela Giorlando Daniel . s« Birmingham, Alabama
Elbert Allen Dodd, Jr.. .., ..., .. Birmingham, Alabama
Rodney Dixon Dorand . Montgomery, Alabama
Holly Stewan Green Dunlap . .. . Birmingham, Alabama
Charles Wyatt Edmondson . . .. .. Montgomery, Alabama
Regina Boatright Edwards, . ... ... Wetumpka, Alabama
Thamas Randolph Edwards . .Wetumpka, Alabama
lerry Edward Farmer. . .........Birmingham, Alabama
Michael Joseph Gamble. , . ..... Montgomery, Alabama
Charles Henry Giorlando . .., . .. . Birmingham, Alabama
Raobert Marcus Givhan, . . Montgomery, Alabama

------

Stevan Kent Goozee ., .., .. ... Birmingham, Alabama
Narris Walton Green. . ........ Montgomery, Alabama
Norma Ruth Haas. ....c00vennns .. Mobile, Alabama
Dale Mire Hebert, . ... 000000000 Helena, Alabama
Aubrey Jefferson Holloway, Jr.. . . . Birmingham, Alabama
Bobby joe Hoarnsby, Ir.. ., ... ... ... Dothan, Alabama
Ralph Wyatt Howell, Jr.. .. ..... .. Hamilton, Alabama

Russelle Louis Hubbard . . . ... .. Birmingham, Alabama
Terry Glen Hutcheson. .. .. .. .. oMentone, Alabama
Timothy Clark Hutchinson. .. ... Birmingham, Alabama
Susan Graham James. .. ....... Montgomery, Alabama

Walter Charles Hayden, IIl. . ... .. Clanton,
Melinda Ruth Julian,......... .Mumgumow,
Edward joseph Kennedy, Il ... . .Birmingham,

Thomas Bailey Klinner.........Montgomery,
Alice Marie Kracke, ,..........Monigomery,
Dalton Kelly Livingston. .. ..... .. Fullondale,
Edwin Jean McArthur, Jr.. ..., .. Montgomery,

Cail Smith McCollum. . ............Opelika,
Catherine Leah Mcintyre. .. .. ...... Maobile,
Edward Lemuel McRight, Ir.. ... ..Tuscaloosa,
Terry Fitzgerald Moorer, ... .. ... . .[:'ntwprls{!,
Jhim Lee Mysinger. . ..., ...... Montgomery,
Marla Yvette Newman. ., ... . . Dothan,

Thomas Newton Nickles. .. ... .. Montgomery,
Kimberly Alane Norris, ., ... 0.0 . Florence,
Barbara Rushing O'Cain, . ......Birmingham,
Michael Lewis Qdom........... Welumpka,
David Bruce Petway. .. ........Birmingham,
William Maurice Pompey. .. ... . Birmingham,
Mary Hunter Reaves. .. ........Montgomery,
Gregory Scott Reese, .., ..., .. .Mobile,
Peggy Gene Reeves............Birmingham,

Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Aldi}drﬂl}
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama

Phillp Melton Reeves, .. ..... .., . . Jackson, Mississippl

Deborah Smith Seagle. . .......... , . Dothan,
Thomas Lawson Selden. ... .... Birmingham,
Sara Micelle Sehikoll., . ,.......Birmingham,
Ralph Wendell Sheffield . ...........Pelham,
Richard Stanley Sheldon. ... ........ Mobile,
Frances Harer Roberts Smith, . .  Montgomery,
Laurie Newman Smith. ... ..., ... Huntsville,
Marvin Neil Smith, Jr..............Pell City,
Willlam Glassell Somerville, . . . Birmingham,
Matthew Willis Sowell ., .........Northport,
Stephen David Springer . , . . Mobile,
Bryan Allen Stevensan

O R L ]

RN

<. oAtlanta,

Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama

Ceorgia

Blewett William Thomas, . ........Jlackson, Mississippi

Herman Young Thomas. ........ ... Mobhile,
Clint Patrick Thompson. .. ..o 00000 Trinity,
Marion White Tilson. .. ........Birmingham,

lames Fdward Tolleson. .., ... ... Huntsville,

Pamela Wilkinson Tucker . . . Stevenson,
Louie Harold Turner, Jr........ ... A‘;iston,
william Sidney Underwood, Jr.. . . Birmingham,
Elizabeth Claire Vickers. , ... .. ... .Enterprise,
Foy Braxton Wagnon, fr... ... ... Birmingham,
James Armor Wagoner, Il . ..., ..... Mobile

Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama
Alabama

Amy Williamson Jones, ... . ... Montgomery, Alabama  Paul Stephen Ware. ... ... .. .. . Birmingham, Alabama
George Benjamin lones. , ., .. ......Boulder, Colorado Brenda Dunn Watson. .. ..., ... .. Auburn, Alabama
John Harvey Jones.............. Livingston, Alabama Frances Angelyn Wells, ... ... Birmingham, Alabama
Wayne Michael Jones. ., ...... Birmingham, Alabama Sharon Woods Woodruff . . .. ... . Birmingham, Alabama
Michael Cameron Jordan. . .. .. Montgomery, Alabama Keith Richard Zinder. ... ... ... . Birmingham, Alabama
e
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Lawyers in the Family

Marla Yvette Newman (1987) and Malcolm R. Newman (1982)
tadmittee and husband)

|
|
-
- g |

= ! riy -
e ' N ! =

8, Allison Blackburn (1987), J. Gilmer Blackburn (1954), Gay
Blackburn Maloney (1980} and Mark Daniel Maloney (1979)
fadmittee, father, sister and brother-in-law)

Winter 1987 Bar Exam Statistics of Interest

Nllrjjl']er §itt|ng fUr Exam LI B O P4 ® 8 U F R FTOLRL PN FEF PRV LLF Y PR oL OB A RERFELPLE RN E T 188
Number certified to Supreme Court. .. ....... .o, TERTITAYRIEY LA c e o TR T it 101
C‘-—‘rnr“-atlﬂn rl'tte ------ R T T R T T ST B TR B S ST R S R T I T T R TR S T SN BT T R T ] " R R TR T T T TR T 540!“0
Centification percentages:
University of Alabama ................... Al e 5 i e L A D9
Cumberland s st L e Gy e 9 i e L o WY 1 AR AU 76%
Alabama nonaccredited law schools .. ......... S A L | W T L e S T R
E— —
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Lautie Newman Smith (1987), Thomas A. Smith, Jr. (1957) and
Stoven C. Smith (1986) (admittee, father-in-law and husband)

- B

Norma Ruth Haas (1987} and Marry B, Bailey, 11 (1987} (wile
and hushand co-admittees)

226

Norris W Green (1987) and B. Kincey Green, Jr (1978) (ad-
mittee and brother)

M =
Ralph Wendell Sheffield (1987), Lawrence B, Shelfield, 11l (1981)
and Lawrence B. Sheflield, Jr. (1955} {admittee, brother

-

Walter Hayden, Nl (1987) and judge Walter C. Hayden, Jr.
{1955) fadmittee and father)

luly 1987



Charles H. Giorlando (1987) and Pamela Giorlando Daniel
(1987) (father and daughter co-admittees)

Michael lewis Odom (1987) and Lewis G. Qdom, Jr. (1949)
(admittee and ather)

Army Williamson Jones (1987) and |, Fletcher Jones {1953) fad-
mittee ancd father-tn-law)

The Alabama Lawyer

L. - 3y :
Mary Hunter Reaves (1987) and Preston C. Clayton (1931) (ad-
mittee and grandfather)

Billy £. Cook, jr. (1987), Billy Earl Cook (1977), Cynthia Slate
Cook (1987), Ralph E, Slate (1949) and Beth Slate Poe (1983)
fadmittee, fatherffather-in-law, admittee, latherin-lawffather
and sister-in-law/sister)
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MNeal P Conner (1987) and julian Harris (1927) (admitiee and
fatherin-law}

Flizabeth Claire Vickers (1987) and David Windell Vickers
(1985) (admittee and brother)

Timothy C. Hutchinson (1987} and Rick Hulchinson (1983)
tadmittee and brother)

- - s WA S k.
Wayne Michael Jones (1987) and Donald Hugh Jones (1968) Regina B. Echwards (1987) and Thomas R, Edwards (T987) (wife
fadmittee and father) and husband co-admittees)
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by Mary Lyn Pike
Assistant Executive Director

Commission meeling

At its April 3, 1987, meeting the Man-

datory CLE Commission:

Received the administrator's report
on 1986 compliance—118 attorneys
certified to the Disciplinary Com-
mission for noncompiiance, 134
deficiency plans approved;

Received the administrator’s report
on 1986 courses accredited—1,590
total, 318 in-state, 1,272 out-ol-state;

Voted to amend Regulation 5.1, as
follows: On or before January 31 of
each year, each attorney subject 10
the CLE requirement and each at-
torney exempt from the requirement
who wishes 1o receive credit for
courses attended will submil a report
on a form as the Commission shall
provide concerning such altorney’s
completion of exempHen-bem-ar-ap-
prived-substiutedor the minimum
hours of instruction, including
reference to hours earmned during that
year and hours 10 be carrted forward
to the next year,

Received Chairman Huckaby's
report on his meeting with the bar's

1.

Ethics Education Committee, where
possible mandatory ethics education
was discussed;

Received Commissioner Harrls's
report on his attendance of the
American Bar Association’s con-
ference on lawyer competence,
where law office management as a
compelence issue was discussed;
Voted to amend Regulation 3.6,
adopting a 60-minute instructional
hour, as have the rest of the
southeastern states, and eliminating
the 50-minute hour, effective January
1, 1988;

Considered, but voted against,
eliminating the evaluation require-
ment for outolstale programs at-
tended by few, if any, Alabama bar
members;

Established a CLE recognition award
to be given to attorneys attending 25
or more hours of approved instruc-
tion in one year Beginning at the
clase of 1987, such antorneys will
receive a certificate and their names
will be published in this journal;
Voted 1o cenify 1o the Disciplinary
Commission an attorney who had an
approved deficiency plan but earned
his credits after the March 1 dead-
ling,

Denied three requests by attorneys
subject to the CLE requirement for
waiver of the late filing fee;
Authorized a refund of a late filing
fee paid by an attorney exempt from
the CLE requirement;

12.

13.

14,

15,

17,

18.

Considered two complaints from at-
lorneys whose proposed deficiency
plans were mailed by the January 31
deadline but received on Monday,
February 2, and thus not accepted;
voled to interpret Rule 6A as requir-
ing receipt of such plans by the first
business day following January 31, if
January 31 falls on a weekend or
holiday;

Considered an inquiry on accredita-
tion of a law firm's monthly review
of cases decided; referred the firm 1o
Regulation 4.1.14, approval of in-
house seminars;

Considered a request that the com-
mission examine closely and con-
sider denying approval of
“psychodramafsociodrama in the
courtroom” courses;

Authorized approval of a course
designed for attornevs, municipal
court officials and police officers
(Administrative Office of Counts);
Denied approval of law student
seminars for which no  written
materials were prepared or provid-
ed (Jones School of Law):
Autharized half-credit for half of 72
wotkshops scheduled as a law office
management  institute {(JCLE of
Michigan);

Approved two 1986 courses submit-
ted after the March 1 deadline, so as
not 1o penalize bar members for
sponsors’ dilatory handling of the ap-
plications (National Institute of
Municipal Law Officers, Alabama
Trial Lawyers),

coming events:
1987 Annual Meeting, Mobile—July 16-18
Board of Commissioners’ Meeting—July 15

1987 Alabama Bar Directory
published—August
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Recent Decisions of the
Supreme Court of Alabama—
Civil

Civil procedure . . .

juvenile court discovery

methods established

Ex parte: Marshall County DPS (RE!
Marshall County 3PS5 v. Rives, 21 ABR
2115 (February 20, 1987)—In this case
of initial impression, the supreme
court granted certiorari to determine
which methods of discovery are
available in all juvenile courts under
Rule 26(a), Ala.R.Civ.P

The parties were involved in a child
custody dispute and notified DPS they
intended to take a DPS case worker’s
deposition. The case was being heard
by a district court judge, DPS secured
a protective order based on Rule
26(d). This rule leaves the availability
of deposition discovery 1o the discre-
tion of the court or by agreement of
the parties, and also prohihits physical
aned mental examinations.

The district judge granted the
protective order and the court of civil
appeals reversed. The supreme court
affirmed the court of civil appeals and
held that; {1} the juvenile court,
whether it is a circuit court or a district
court, has authority to grant a motion
lo compel a discovery deposition and

(2) physical and mental examinations
also are available,

Discovery in the juvenile courts is
not dealt with specifically in the
Alahama Rules of Juvenile Procedure,
The rules simply defer to the Rules of
Civil Procedure, However, discavery
for circuit and district courts s slight-
ly different and, therefore, the
supreme court had to resolve this ap-
parent conflict,

In doing se, the supreme court
noted that Rule 1, Ala.RJuv.P, pro-
vides the same discovery shall be
available for all juvenile proceedings,
whether in circuit or district courts.
Consequently, the underlying ques-
tion was whether to restrict discovery
or broaden discovery, The supreme

Recent
ecisions

by John M. Milling, |r.,
and David B. Byrne, Jr.

court chose the latter and reasoned
that since juvenile count cases involve
child custody, and the wellare of the
child is paramount, the state should
have available (o it every method by
which It can fully discover the true
facts and circumstances,

Defamation . . . discovery
defamation-defendant’s rights v,
psychiatrist-patient’s privilege
Ex parte; Dr, William H. Rudder (RE:

Rudder v. Universal Communications

Corp.), 21 ABR 1727 (February 30,

1987)—The supreme court was asked

to decide whether a news media
defendant in defense of an action for
defamation brought by a psychiatrist

{or other physician) has a right to

John M. Milling,
Jr, Is a member of
the firm of Hill,
Hill, Carter, Fran-
co, Cole & Black in
Montgomery, He
Is a graduate of Spring Hill College
and the University of Alabama School
of Law. Milling covers the civil portion
of the decisions.

David B, Byrne, Jr.,
is a graduate of the
University of Ala-
bama, where he
received both his
undergraduate and
law degrees, He 1s a member of the
Mantgomery firm of Robison & Belser
and covers the criminal portion of the
decisions,
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discover that doctor’s privileged medical
records pertaining to one of his patients,
The supreme court answered the ques-
tion in the negative.

Rudder, a psychiatrist, sued WALATY
in Mobile for libel based on a broadcast
of an investigative repornt of alleged
abusive prescriptive practices involving
Chris Galanos, the Mohile district at-
tormney. WALA sought production of Rud-
der’s records conceming lreatment of
Galanos, Galanos asserted his psychia-
trist-patient privilege, Section 34-26-2,
Ala. Code 1975, Rudder objected to pro-
ducing the records, The trial court over-
ruled Rudder's objection and held the
psychiatrist-patient privilege must give
way to WALAS First Amendmenl
guarantee,

The supreme court recognized that
there were three competing interests: (1)
the public's interest in protecting the
psychiatrist-patient privilege; (2) the de-
fendant’s discovery rights to prepare a
defense of its case; and (3) the news me-
dia’s right to free speech guaranteed by
the First Amendment.

The supreme court stated that protec-
tion of a patient’s and society’s interest
in preserving the confidentiality of a psy-
chiatrist-patient’s relationship is of suffi-
cient importance lo generally warranl ex-
clusion fram discovery. The supreme
court also noted that while freedom of
the press must be strongly defended, it
does not include access to information
not generally avallable to members of the
public. Information recognized as priv-
ileged is not available to the public, The
supreme  court, however, recognized
there may be Instances where the psy
chiatrist-patient privilege will yield to a
defendant’s right to discovery or the me-
dia defendant’s right 10 free speech, but
those cases were nat before the court.

Insurance . , .

Strother v. Alabama Farm Bureau

overruled

Howton v. State Farm Mutual Auto-
mobile, 21 ABR 2334 (March 13, 1987)
The plaintiffs appealed from a summary
judgment granted in favor of State Farm,
The plaintiffs’ claimed that State Farm
breached its agreement ta pay for the
cost of repatring their automobile which

was damaged in an accident with State
Farm's insured. In 11s order granting State
Farm's motion for summary judgment,
the trial coun found that State Farm had
agreed to have the plaintiffs’ automaobile
repaired, the plaintiffs delivered the
automobile ta the agreed-upon repair-
man and after the repairs were made,
State Farm breached its agreement.

The trial court, relying on Strother v.
Alabama Farm Bureau, 474 50.2d 85
{Ala. 1985), held that an insurance car-
rier negoliating with a third party on be-
hali of its insured cannot be directly
liable for torts or breaches of contract
committed during the negatiations,

On appeal, the supreme court express.
ly overruled Strother and held that an in-
surance carrier may be directly lisble to
an injured third party where the insurer
undertakes a new and independent ob-
ligation directly with a non-party to the
Insurance contract n il5 {.‘ﬁ(lr[.‘i (4] nego-
tiate a settlement of the thind party’s
claim, However, it is still well-established
that an accident victim (a third party 10
a liability insurance contracll cannot
maintain a direct action against the in-
surer for the afleged liability of the in-
surer whare the legal liability of the in-
stred has not been determined by
jtudgment,

Insurance . . .

contractual duty to defend inten-

tional wrongs not void as against

public policy

Burnham Shoes, Inc. v. West
American, 21 ABR 1862 (January 30,
1987)—In a case of first impression, the
supreme court was asked 1o decide
whether an insurance policy which
obligates the insurer to defend the in-
sured In a lawsuit based wupon intentlonal
wrongs Is void as against public palicy.
The supreme court said “no” and de-
clined to follow 5t Paul Ins, Cos, v
lalladega Nursing Home, 505 F.2d 631
{5th Cir. 1979),

In this ¢ase, the insurance company
covered Burnham's shoe husiness, Bumn-
ham was a defendant in an anti<trust suit
and sued for conspiring to drive a com-
petitor out of business. The supreme
court stated that it found no authority
concerning the public policy aspects of

the insurers duty to merely provide its
insured a defense to such claims, It s
well-established that the duty to defend
is more extensive than the duty ta pay,
The supreme coun failed to perceive
how requiring an insurer o meet its con-
tractual obligation to provide a defense
to claims alleging intentional acts
violates the public policy of Alabama.
The insurance contract expressly pro-
vides for such coverage, and the insurer
collected a premium therefor,

Recent Decisions of the Supreme
Court of the United States

The Demise of Enmund v. Florida

Iison v Arizana, 55 US, LW 4496
(April 21, 1987)—May persons who did
not actually commit a murder and who
never intended that a killing occur never-
theless be sentenced to death if they
played a major part in a crime resulting
in murder and displayed a reckless indif-
ference for human life? The Supreme
Court, five to four, said yes,

The defendants, two brothers, along
with other members of their tamily,
planned and effected the escape of their
father from prison where he was serving
a life sentence, They entered the prison
with a chest filled with guns and armed
their father and another convicted mur-
derer. Later, the brothers helped to ab-
duct, detain and rob a family of four, and
watched their father and the other con-
vict murder the members of that family.
Although they both later stated they were
surprised by the shooting, neither of the
defendants made any effort to help the
victims, but drove away in the victimy'
car.

After the Arizona Supreme Court af-
firmed their individual convictions for
capital murder under the state’s Felony-
Murder and Accomplice-Liability stat-
utes, the defendants collaterally attackexd
their death sentence in post-conviction
proceedings alleging that Enmund v
Florida, 458 U.S, 782 (1982), required re-
versal, The Arizona Supreme Court deter-
mined that they should be executed,
holding that £nmund requires a finding
of “intent 10 Kill" and interpreting that
phrase tu include situations in which the
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defendant intended, contemplated or an-
ticipated that lethal force would or might
be used, or that life would or might be
taken in accomplishing the underlying
felony.,

The Supreme Court, in an opinion de-
livered by Justice O'Connor, held that
although the defendants neither intended
to kill the victims nor inflicted the fatal
wounds, the record supported a finding
that they had the culpable mental stale
of reckless inditference to human life.
The Eighth Amendment does not pro-
hibit the death penalty in the case of a
defendant whose participation is major
in a felony that results in murder and
whose mental state is one of reckless
indilference,

Justice O'Connor, In a survey of state
telony murder laws and judicial decisions
after Enmund, noted that a societal con-
sensus held that there were a combina-
tion of factors which might justify the
death penalty even without a specific “in-
tent to kill” Reckless disregard for human
life also represents a highly culpable
mental state that may support a capital
sentencing  judgment in combination
with major participation in the felony re-
sulting in death,

This ruling considerably dilutes the Su-
preme Courl’s earlier decision in Fn-
mund v. Florda, 458 1.5 782 {1982),
which outlawed the death penalty for a
"non-triggerman” who did not intend to
take part in a killing, but whose crimes
resulted in a death,

Bruton revisited

Richardson v, Marsh, No. 851433, 55
US, IW 4509 (April 21, 1987)—May pros-
ecutors use a non-estiftying co-de-
fendant’s confession if all references 1o
the defendant are excised and jurors are
told not to consider it when determine
ing the defendant’s guilt or innocence!
The Supreme Court, six to three, said yes,
Justice Scalia, funther refining the deci-
sion in Bruton v. United States, 391 ULS.
123 (1968), said that such a confession
may be admitted if it contains nothing to
ncriminate the defendant and jurors are
told it should not be used against the de-
fendant (a cautionary limiting instruc-
tion).

Richardson and Williams were

charged with murder, robbery and as-
sault, At their joint trial, Williams® can-
fession was admitted over objection by
Richardson's counsel, The confession
had been modified to omit all reference
1o the deiendant Richardson—and, in-
deed, the confession did not indicate that
anyone other than Williams and a third
accomplice participated In the crime.

At the time the confession was ad-
mitted, the jury was admaonished by the
trial judge not to use it in any wiay against
the defendant Richardson, Williams did
not testify, however, that Richardson's trial
testimony indicated that she had been in
the car with Williams and the third ac-
complice, but had not heard their con-
versation, She insisted that she had not
intended to rob or kill anyone, Richard-
son was convicted of felony murder and
assault ta commit murder,

After exhausting the state appellate
process, the defendant filed a writ of
habeas corpus maintaining that she was
entitled to a new trial under Bruton v
United States, 391 US, 123 (1968). The
Supreme Court in Bruton had held that
a defendant 15 deprived of his rights un-
der the Confrontation Clause of the Sixth
Amendment, when his non-testifying
ca-defendants’ confession, naming him
a5 & participant in the crime, is intro-
duced at their joint trial, even il the jury
is instructed to consider that confession
only against the co-defendant.

justice Scalia held that the confronta-
tion clause is not violated by the admis-
sion of a non-lestifying co<defendant’s
confession with a proper limiting instruc-
tion when, as here, the confession is
abridged to eliminate not only the defen-
dant’s name, but any relerence to her ex-
istence, Justice Scalia critically noted thal
the Bruton court recognized a very nar-
row exception to the almost invariable as-
sumption of the law that jurors follow
their instructions in the situation when
the facially incriminating confession of
a non-testifying co-defendant is intro-
duced at a joint tnal and the jury is in-
structed to consider the confession only
against the co-defendant.

There are two important distinctions
belween Richardson and Bruton which
cause it to fall outside the narrow excep-
tion Bruton created, First, in Bruton, the
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co-defendant’s confession expressly im-
plicated the defendant as his accomplice,
whemas in Richardson, the confession
was not incriminating on its face, but be-
came so only when linked with ather
evidence introduced by the defendant at
trial, The justices noted that where the
necessity of such linkage is involved,
there does not exist the overwhelming
probability of the Jury's being unable to
disregard incriminating inferences that is
the foundation of Bruton, Second,
evidence requiring linkage differs from
evidence incriminating on ils face in the
practical effects which application of the
Bruton exception would produce.

Fourth Amendment—within the cur-
tilage “bright line” test

United States v. Dunn, 55 U5 LW
4251 (March 3, 1987)—In 1980, DEA
agents tracked Carpenter to Dunn's ranch
by placing tracking beepers in some of
his equipment. Aerial photographs of
Dunn's ranch showed that Carpenter's
truck was backed up to a barn behind the
ranch house. The ranch was completely
encircled by a perimeter lence and con-
tained several interior barbed wire
fences, including one around the house,
approximately 50 yards from the barn,
and a wooden lence enclosing the front
of the bar with an open overhang and
locked, waist-high gates,

Without a warrant, agents crossed the
perimeter fence, several of the barbed
wire fences and the wooden fence in
front of the barn, They were led there by
the smell of chemicals ang, while there,
could hear a motor running inside the
barn. They did not enter the barn, hut
stopped at the locked gate and shined a
flashlight inside observing what they be-
lisved to be a drug laboratory, Over the
next 24 hours, the agents entered the im-
mediate area next to the barn twice to
confirm the laboratory’s presence. The of-
licers oblained a search warrant and ex-
ecuted it, arresting Dunn and seizing
chemicals and equipment &s well as bags
of amphetamines,

The court of appeals reversed the trial
court's decision holding that the barn
was wilhin the residence’s curtilage and,
therefore, within the Fourth Amend-
ment’s protective ambit, The Supreme
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Court of the United States reversed in a
seven-to-lwo decision,

Justice White delivered the opinion of
the Court which held, first, that the area
near the barn was not within the cur-
tilage of the house for Fourth Amend-
ment purposes, and, second, thal the
defendant had ot possessed no expecta-
tion of privacy,

The Supreme Court's analysis of the
curtilage question was resolved with
reference to the following four factors:

(1) the proximity of the area to the
home;

(2} whether the area is within an
enclosure surrounding the home;

(3) the nature and uses o which
the area is put; and

(4) the steps taken by the resident

to protect the area from observa-

tion by passers-by,

Applying this four-prong test, justice
White concluded that the Dunn barmn
was not within the curtilage of the home
and reversed the coun of appeals. The
Supreme Court’s opinion, however, wenl
further and found the defendant’s conten-
tion that the bamn was essential to his
business, and, therefore, he had an ex-
pectation of privacy in it, was withoul
merit, based upon the Coor's prior deci-
sions regarding the government's intru-
sion upon “open fields”

Burden of proof—self-defense
Martin v. Ohio, No. B5-6461, 55 US.
W 4232 (February 25, 1987)—The Su-
preme Court held that the Fourteenth
Amendment’s due process clause does

Richard Wilson
& Associates

Registered
Professional

Court Reporters

17 Mildred Street
Maontgomery, Alabama 36104

264-6433

not forhid the state from placing the bur-
den of proving seli-defense on the defen-
dant charged with the crime of aggra-
vated murder.

Martin was charged with aggravated
murcler, which was defined as "purpose-
ly, and with priar calculation and design,
causing the death of another” She pled
self-defense and testified that she had
shot and killed her husband when he at-
tacked her following an argument,

As to seli-defense, the jury was in-
structed that it could acquit if it found by
a preponderance of the evidence that the
detendant had proved (1) that she had not
precipitated the confrontation with her
husband; (2) that she honestly believed
that she was in imminent danger of death
or great bodily harm, and that her only
means of escape was Lo use force; and,
(3) that she had satisfied any duty o
retreal or avoid danger. The jury found
her guilty and the Ohio appellate courts
affirmed.

The Supreme Court of the United
States in an opinion delivered by Justice
White affirmed the conviction noting:

“Neither Ohio law nor the abowe

instructions violate the Due Pro-
cess Clause of the Fourteenth

Amendment by shifting to the de-

fendant the State’s burden of proy-
ing the elements of the crime, The
instructions, when read as a whole,
do not improperly suggest that seli-
defense evidence could not be
considered in determining whether
there was reasonable doubt about
the sufficiency of the Stale’s proof

ol the crime’s elements”

Mare importantly, the Supreme Court
held that it was not a violation of the due
process clause for the state 1o place the
burden of proving self-defense on a de-
fendant charged with committing aggra-
vated murder, The Court concluded that
there was no merit to Marnin's argument
that it was necessary, under Ohio [aw, for
the state to disprove sell-defense since
both unlawiulness and criminal intent
are elements of sericus offenses, while
self<elense renders lawlul that which
atherwise would be a crime and negates
2 showing of criminal intent, Ultimale-
ly, the Supreme Caourt concluded that
placing the burden of proof upon the

defendant to go torward by a preponder-
ance of the evidence in asserting self-
defense does not shift the overall burden
placed upon the state or prove each ele-
menl of the charged offense beyvond a
reasanable doubt,

Other Important Federal
Decisions

Assets marked for attorneys’ fees
held not subject to forfeiture
United States v, Harvey, 55 US. LW
1145 {(4th Cir. March 6, 1987)—<The con-
traversy over the torfeitability of criminal
defense attorney's fees under the 1984
Comprehensive Forleiture Act finally has
reached the federal appellate level, The
United States Court of Appeals for the
Fourth Circult has decided that the new
forfeiture provisions do, in lact, subject
to forteiture property to be used for legini-
mate attorneys’ lees, As a result, the
Fourth Circuit ruled that the provisions
infringe on an accused's Sixth Amend-
ment right to retain counsel of his own
choice and cannot be upheld.
statutory encroachmeni upon a delen-
dant’s right to counsel is toa great to be
Justitied by any competing governmental
interest. An accused's ability to employ
a private attorney—a primary  Sixth
Amendment right—is severaly inhibited
by the freezing of his assets or even the
threat of forfeiture, The coorl critically
noted that while the alternative right to
appointed counsel would remain, such
fact did not core the interference with a
defendant’s right to hire private counsel,

Deadline,

The Alabama Lawyer
articles,
September edition
—July 17
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Young Lawyers’

uring the past year, the
D Young Lawyers’ Section has

successfully served the bar
and the public, thanks to the leader-
ship and efforts of its officers and ex-
ecutive commiltee members. These
attorneys have been seliless in giving
countless hours of work and truly
have made possible the contributions
made by the section. Officers and ex-
ecutive committee members include
Charlie Mixon, Maobile, president-
elect; M. Gunter Guy, Mantgomery,
secretary; James Anderson, Montgom-
ery, treasurer; |. Bernard Brannan, Jr.,
Maontgomery, immediate past presi-
dent; Percy Badham, Birmingham,
grants chair; Preston Bolt, Mobile, an-
nual Seminar on the Gulf, arrange-
ments chair, Laura Crum, Montgom-
ery, bar admissions chair; Edward A,
Dean, Maohile, disaster legal assist-
ance chair: Ronald Forehand, Mont-
gomery, senior bar administrative
liaison chair: D, Patrick Harris, Monl-
gomery, child advocacy chair; H.
Thamas Heflin, [r., Birmingham, [s-
sues affecting the legal profession
chair; Sidney W, Jackson, 11, Mobile,
annual Seminar on the Gulf speaker
and program chair; Frederick T, Kuy-
kendall, I, Birmingham, ABA/YLS li-
aisen chair; Lynn McCain, Gadsden,
constitutional bicentennial chair; }.
Terrell McElheny, Birmingham, pub-
lications chair; Keith Norman, Mont-
gomery, Youth Legislature judicial
program chair; John Plunk, Athens,
bylaws chair; James P, Rea, Birming-
ham, alternate dispute resolution
chair; Stephen A, Rowe, Birmingham,

Section

continuing legal education chair; Col-
leen M. Samples, Birmingham, do-
mestic abuse chalr; James T, 5asser,
Mantgomery, public relations chair;
Stephen W. Shaw, Birmingham, Law
Week chair; Rebecca L, Shows, Bir-
mingham, legal services o the elder-
ly chair; Amy Slayden, Huntsville, lo-
cal bar Haison chairs William H. Trae-
ger, I, Demopalis, law stucent
Haison chair; and James H. Wetter-
mark, Birmingham, meeting ar-
rangements chair,

Without the collective efforts of this
group and their commitment to the
betterment of our bar, the progress en-
joyed this year by the YLS would have
been impossible,

Also in order are thanks to state bar
President Bill Scruggs, who, in his
term of office nevertheless found time
o encourage the activities of the YLS,
and to the board of bar commis-
sioners and Alabama State Bar staff for
their suppaort.

HIGHLIGHTS OF 1986-87 YEAR

Continuing Legal Education—For
the first time, the YLS co-sponsored
with Cumberland School of Law and
the Young Lawyers' Division of the
ABA a bankruptey seminar in Octaber
1986, held in Birmingham. The annu-
al Bridge the Gap seminar, co-spon-
sored by the YLS and the Alabama Bar
institute for Continuing Legal Educa-
tion, was expanded 1o a two-day for-
mat for the March 1987 seminar and
included a workshop in which a hy-
pothetical fact situation was discussed

Claire A. Black
YLS President

by YLS Executive Commillee mem-
hers Tom Heflin and Keith NMorman
and the topic speaker, Drew Redden,
of Birmingham,

The Conference of the Professions
was held in April 1987 in Gulf Shores.
¥LS CLE Chairman Steve Rowe was
assisted in the planning and imple-
mentation of this seminar by YLS past
President Randy Reaves of Montgom-
ery, who has been active in present-
ing this seminar since its inception,

Public Relations—)im Sasser of
Montgomery was responsible for dis-
serninating information about YLS
committee members and activities.
His committee also is coardinating ef-
forts for publicizing the various celeb-
ratory events of the bicentennial of
the Constitution, culminating Septem-
bher 17, 1987, Additionally, Jim was
appointed to the state bar Legislative
Liaison Committee, where he was in
contact with bar President Bill Scruggs
and bar Executive Direclor Reggie
Hamner,

Bar Admissions Ceremany—Each
year, the YLS sponsors the two bar ad-
missions ceremontes in Montgomery
for new attorney admittees, Mont-
gomery chair Laura Crum was re-
sponsihle for coordinating all aspects
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of both events, including addresses by
guest speakers at the luncheon following
the induction of the admittees into the
bar. In October, Circuit Judge Inge P
Johnson spoke at the luncheon, while in
May, N. Lee Caoper, delegate from Ala-
bama to the ABA, served as speaker,

Constitution Bicentennial—Lynn
McCain of Gadsden chaired this commit-
tee, which served as a clearinghouse for
Constitution bicentennial activities, in-
cluding production of a play about the
First Amendment, “Theres Trouble Right
Here in River City” She was assisted in
publicity efforts by publications chair
Terry McElheny of Birmingham, who pre-
pared all of the publicity for use by the
media,

Annual Seminar on the Gulf—Co-
chaired by speaker and program chair
Sid Jackson and arrangements chair Pres-
ton Bolt, and assisted by President-elect
Charlie Mixon, all of Mobile, the May
seminar at the Sandestin Beach Resort
was well-attended this year. This event
was co-sponsored by the Alabama Bar In-
stitute for Continuing Legal Education. In
addition to two hali-day seminars, there
was a goll tournament and band party
featuring “The Soul Practitioners,” an all-
lawyer band. Friday, the firm of Hare,
Wynn, Newell and Newton sponsored a
poolside cocktail party, and Saturday
there was another cocktail party, spon-
sored by Emond and Vines.

Publications—In December, the YLS
completed publication of “law as a
Career” a brochure designed 1o inform
students interested in law careers, Chair
Terry McElheny of Birmingham edited
the publication and coordinated with
Reggie Hamner to make distribution
available through the state bar.

Youth Legislature Judicial Pro-
gram—This yvear, thanks to the leadership
of chair Keith Norman of Montgomery,
there were a total of 825 lawyers, volun-
teer judges, adult sponsors and students
participating in the program. More than
30 teams from ten Alabama cities took
part in the mock trial competition cul-
minating in April in Montgomery. By this
fall, the committee will distribute a
videotape on the program to be used in
recruiling students and preparing for the
mock trials, The Youth Legislature Judli-

The Alabama Lawyer

cial Program has been recommended o
the ABA Young Lawyers' Division for its
Affiliate Outreach Program 1o be held in
October 1987, and received first place in
the ABA Young Lawyers' Division Award
of Achievenent in the service-to-thes
public category.

Grants—=The ABA Young Lawyers’ Divi-
sion awarded its Affiliate Outreach Pro-
ject Public Service subgrant to the YLS
for the Youth Legislature Judicial Pro-
gram, largely as a result of the combined
efforts of grants chair Percy Badham of
Birmingham and Keith Norman of Mont-
gomery, YLIP chair. Alan 5. Kapit, ABA
Young Lawyers’ Division president, an-
nounced the full amount requested by
the YLS was approved.

Legal Services to the Elderly—Birming-
ham chair Rebecca Shows worked with
the senior bar committee counterpart
preparing a resource manual for the
elderly, to be disseminated to senior
citizen centers and other locations in
order 1o better inform the elderly of legal
offices in their communities in which
they can seek assistance,

ABA Young Lawyers’ Division appoint-
ments—ABA Young Lawyers' Division
chairperson-elect William Hubbard re-
cently announced that nine of the YLS
officers and Executive Commiltee mem-
bers had been appointed to leadership
positions in the Young Lawyers’ Division
for the year 198788, They are Percy Bad-
ham, assistant editor, MemberNet; Claire
Black, vice chairperson, public service
sub-grant program affiliate outreach;
Laura Crum, Barrister and Law Practice
MNotes, Estate Planning Section; Keith
Norman, vice chairpeson, pre-law coun-
seling; Terry McElheny, communications;
Steve Rowe, Real Property Executive
Committes; lim Sasser, communications;
Steve Shaw, Law Week: and Rebecca
Shows, legal services to the elderly, In ad-
dition, Jim Priester of Birmingham will
be serving as chairman of the Ethics
Committee and on the National Con-
ference Team of Affiliate Quireach
Programs,

UPCOMING YLS EVENTS

The YLS has planned events for July
16-18, 1987, at the state bar annual
meeting at the Riverview Plaza, Mobile,

Following the Thursday afternoon busi-
ness meeting and election of officers, the
¥LS, in conjunction with the Maobile
Young Lawyers, will host a party from
nine until midnight aboard the U.S.S.
Alabama, The cost is $5 per person.

On Friday the YLS will sponsor the
“Update '87: Recent Developments in the
Law" seminar. Steve Rowe and Mary Lyn
Pike served on the planning committee
for the event, which last year dresww more
than 700 attorneys. The format for this
vear's event will include the following
speakers and topics: Bill Scruggs, 1987
tort reform legislation; Wendell Mitchell,
other legislative updates; Larry Clark,
practical effects of ton reform on defend-
ant’s practice; Sonny Hornsby, practical
effects of tort reform on plaintiff’s prac-
tice; L.B. Feld, tax reform: what every
practitioner should know; Frances Hare,
Ir., recent Alabama Supreme Court deci-
sions, civil cases; David Byrne, recent
Alabama Supreme Court decisions, crim-
inal cases; Bob Prince, marital law up-
date: child custody and visitation; Gary
Huckalw, a sumymary of recent disciplin-
ary actions, rule changes and develop-
ments; Clay Alspaugh, insurance practice
from the plaintiff's viewpaeint; and Bert
Nettles, insurance practice irom the de-
fendant’s viewpoint,

Six hours of continuing legal education
credit will be given for attendance at the
seminar. The cost s included in the re-
gistration fee for the convention and will
include a handout.

Charlie Mixon will assume the office
of YLS president at the annual meeting.
He is a very capable, energetic leader
and has proved to be of invaluable assist-
ance to the YLS, If you are under the age
of 36 or have been licensed less than
three years and would like to play a pan
in the YLS, now is the time to contact him
for information at 4327682, @

Give this copy
to your
secretary.
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acad
Al the YLS Executive Committee Meeting in Sandestin were, front row, left to right: Percy Badham, John Plunk and Sid jackson.
in the middle row were: Terry McElheny, lim Sasser, Cunter Guy, Amy Slaydén, Claire Black, Rebecca Shows and Laura Crum.
in the back row were: Charlie Mixon, Tom Heflin, Pat Harris, James Anderson, Keith Norman and Bernie Brannan.

Among those associated with the Walker County Bar Association’s People’s Law School were attorneys fim Brooks (front row,
far left), Chairman Warren Laird (front row, center) and Richard Fikes (froni row far right).
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The 1987 regular session of the legislature has seen tor
reform as Its primary interest, The house of representatives
approved nine of the ten bills backed by the Alabama Bus-
iness Council (see Alabama Lawver, May 1987). The on-
ly bill not passed reduced the statute of limitations for
1983 actions.

The senate, with some amendments, passed the house
hills and returned them for ratification of the changes.
These bills make substantial changes 1o the existing law.
Anyone wishing a copy of any of the bills should write
John Pemberton, Clerk of the House, Room 512, Ala-
bama State House, Montgomery, Alabama 36130, or call
261-7637. The bills are as follows:

H. 432—Medical malpractice This bill provides a cap
of $400,000 lor pain and suffering and $1,000,000 in
wrongful death cases. (L abolishes the scintilla rule and
establishes a standard of “clear and convincing evidence”
as the burden of proof, It provides that future damages
may be paid in periodic payments at the discretion of the
trial court. This is a very comprehensive hill and contains
additional sections.

H. 24 is a constitutional amendment Lo Article XII, sec-
tion 232, providing for the venue for suits against foreign
corporations that are not qualified 1o do business in
Alabama but are 1o be treated the same as domestic cor-
porations, This bill was passed unamended by the senate,

H. 25 provides that a judge is authorized to transfer a
case to another county for the convenience of the parties
and witnesses or in the interest ol justice. This bill does
not apply 1o pending or child custody cases,

H. 26 gives Alabama judges the authority to refuse out-
of-state cases on the basis of convenience or inconveni-
ence (o the partles, but once the case is accepted, the
judge can transfer it to the most appropriate court. This
bill was not amended by the senate,

H. 27—Punitive damages The bill establishes a cap
on punitive damages ol $250,000 unless there is a pat-
tern or practice of intentional wrong conduct or conduct
involving actual malice, It turther establishes the burden
of proof to be clear and convincing evidence. Any punitive
damage award must be reviewed by the judge in a post
judgment hearing, it sets forth that there can be no punitive

Legislative Wrap-up

by Robert L. McCurley, Jr.

damages against the State of Alabama. This bill is exclu-
sive of the medical malpractice bill and does not apply
in wronglul death cases.

H. 28 abolishes the collateral source rule to allow the
jury to be informed of medical bills and lost wages that
have been paid by a third party. It also permits the jury
to be informed Hf the Injured party must reimburse any
insurer or his employer for any payments he receives, The
bill does not apply to any pending cases.

H. 29 abolishes the scintilla rule and substitutes the
substantial evidence rule. 1t also does not apply to any
pending case,

H. 30—Frivolous lawsuits The bill allows the court to
assess court costs and attorney’s fees against a party or
the party’s attorney if the court determines the case to lack
substantial justification. The judge, at his discretion, also
may assess attorney’s fees and court costs against the de-
fendant for frivolous defenses. This bill will not be en-
forced against pending suits until 180 days after the ef-
fective date of the act.

H. 81—Structured settlements  This bill gives the judge
the discretion 1o spread the payment of future damages
over a period of years, but does not apply to wronglul
death.

H. 82 eliminates the 10 percent penalty imposed against
defendants in civil cases who appeal and lose in the ap-
pellate court.

Robert L. McCurley, Jt, 18 the
diroctor of the Alabama Law
Institute at the Universily of
Alabama, He received his
undorgraduate and faw
dagrees from the University

The Alabama Lawyer
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These tort reform bills backed by the
governor, lieutenant governor and
speaker of the house are not the only
bills limiting recovery. Other tort reform
bills introduced include a statute of -
mitations against architects, engineers
and builders, and another provides ba-
sically the same limilations against
materjalmen.

Additional bills introduced provide
protection from sults against officers,
hoard of directors and trustees of non-
praflit corporations and organizations;
limit liability against state employees;
and amend the Good Samaritan Act to
provide civil immunity to physicians,
medical and nursing staff and hospitals
in emergency situations and provide im-
munity to school personnel. The repeal
of the dram shop law and limitations on
recovery against the vendor has been
proposed, while there is a bill providing
for civil immunity for fire marshalls act-
ing within their duties. A legal malprac-
tice bill has been introduced paralleling
the medical malpractice bill.

Law Institute bills
The Alabama Law Institule has the
following pending bills before the legis-
lature (See Alabama Lawyer, May 1987);
The Uniform Guardian and Pro-
tective Proceedings Act, 5.8. 134,
H.B. 233
Tradesecrets, 5.8, 83, H.B, 333
Deeds in Lieu of Foreclosure, S.B.
141, H.B. 107
Redemption of Real Propeny, %.B.
142, H.8. M
Powers Contained In Martgages,

H.B. 143, H.B. 284

Lawyers assist legislative commitiees

Keith Norman and Will Givhan have
servied as staff attorneys to the House
Judiciary and House Ways and Means
Committees, respectively, The legislature
continually has had the assistance of the
Legislative Reference Service; however,
this is the first time in recent history that
house committees obtained outside
counsel,

Keith Norman is “on loan” from the
law firm of Balch, Bingham in Montgom-
ery while Will Givhan is from the Mohite
law firm of Hand, Arendall, Bedsole,
Creaves and Johnston, ]

Introduce

Your Clients
to a

Valuable Service.

Refer them to Business Valuation Services for expert deter-
minaton of fur marker value of busimesses, and financial
analysis and consultanion in cases of:

[J Estate planning O Bmlkru‘ﬂtcy
[J Estate settlement proceedings
(] Marital dissolutions [J Mergers or acquisitions
0 Recapitalizations ] Buy-sell agreements
O Employee stock [ Dissident stockholder
ownership plans suits
Contact Dr. John H. Davis, 111
4 Office Park Circle ® Suite 304 » Birmingham, Alabama 35223
P.O. Box 7633 A * Birmingham, Alabama 35253
(205) 870-1026

BE A BUDDY

With the number of new attorneys increasing and the
number of jobs decreasing, more and more attorneys
are going mto practice on their own and miss the bene
lit of the counseling of more expenenced practitioners,
The Alabama State Bar Committee on Local Bar i
Activities and Services is sponsoring a "Bucdy Pro {
aram” to provide newer bar members a (ellow )
lawyer they may consull i they confront a problem,
need to ask a question, or simply want directions 1o E
the courthouse

I you are a lawyer who has recently bequn a practice
and would like 1o meet a lawyer in your area to callon ™
occastonally for a hand, ar if you are the more expe
rienced practitioner with valuable information and adwice
you're willing 1o share, please complete and return the form below. Your partic
ipation in this program will certainly benefit the bar as a whole

Local Bar Activities and Services
Buddy Program Application
Name

Firm Name (il applicable)
Address
Clty Staie Zip

Telephone

1 New Lawyer {1 Experienced Lawyer
Please return to: Alabama State Bar, PO. Box 4156, Montgomery,

Alabama 36101,
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Bar Briefs

Sweeney elected officer of National
School Attorney Board

Donald B, Sweeney, i, a partner in the
Birmingham firm of Rives & Peterson, has
heen elected secretary-treasurer of the
1%-member board of directors of the
Council of School Attorneys. The coun-
cil is a major component of the National
School Boards Association, head-
quadered in Alexandria, Va,

The council has 2,100 members and 21
affiliated state counclls, and serves as a
forum on practical legal problems faced
by altorneys who are retained or em-
ployed by local school districts.

A member of the Birmingham, Ala-
bama and American bar associations,
Sweeney also is president and founder
of the Alabama Council of School Board
Attarneys and state chalrman of the Na-
tional Organization on Legal Problems
of Education (NOLPE), He received his
law degree tfrom the University of Ala-
bama.

$50,000 scholarship fund honors
Cumberland Dean Donald E. Corley

A $50,000 endowed scholarship fund
honoring the late Cumberland School of
Law Dean Donald E. Corley has been es-
tablished at Samiord University.

Cumberland alumnus Steve Whicker
presented the check to Jeanette Corley,
widow of the dear, during a Cumbetland
National Alumnt Association luncheon
at the school in March,

Corley served as dean of the law
school during 1974-84; he died Decem-
ber 1986. Interest on the $50,000 prin-
cipal, which was contributed by alumni
and Cumberland faculty members, will
be used to provide scholarships for
Cumberland students,

jerry W. Powell named general coun-

sel for Central Bank of the South
lerry W, Powell recently was named

general counsel for Central Bank of the

Manning

South. In addition to his responsibilities
as general counsel for the direction of the
company's legal and regulatory affairs
through its legal division, Powell also will
supervise the bank’s risk management
and compliance sections,

Powell joined Central Bank in 1981 as
counsel and assistant secretary; in 1986,
he was named associate general counsel
ol Central Bank anc Central Bancshares
ol the South, Inc.

A native of Montgomery, Powell re-
ceived his undergraduate degree from
Birmingham Southern College and law
degree from the University of Alabama.
He served as a clerk 10 the Honorable
Sevbourn H. Lynne, senior United States
District Judge, and as an associale in a
Birmingham law firm. He is a membet
of the American and Alabama State bar
assoctations.

Dawson named to top White House
post

Robert K. Dawson, assistant secretary
of the Army for Civil Works (ASACW),
has been appointed to serve as associate
director of the Office of Management
and Budget for Natural Resources, Energy
and Science at the White House, and as-
sumed his new position May 4.

Corley

Dawson will be responsible for the
management and budget of the Depart-
ments of Agriculture, Energy and Interior;
the Environmental Protection Agency;
the Council on Environmental Quality;
the Naticnal Aeronautics and Space Ad-
ministration; the Tennessee Valley Au-
thority; the Nuclear Regulatory Commis-
sion; and other agencies,

Dawson also will be responsible for his
present agency, the United States Army
Corps of Engineers. In all, he will have
respansibility for 15 agencies with a total
budget of over 350 billion and staffing
levels of more than 200,006 positions.

ASACW since May 1984, Dawson is
the youngest person ever o hold that
position and has served in the Office of
the Assistant Secretary of the Army for six
years, longer than any previous occupant,
He previously served as Deputy Assistant
Secretary of the Army. Prior to his service
with the Army, Dawson was Administra-
tor of the Committee on Public Works
and Transportation in the U.S. House of
Representatives, and was legislative assis-
tant to U.S. Representative Jack Fdwards,

Law schoal gives Prince top award
Tuscaloosa attorney  Robert  Prince
recently was named recipient of the Uni-

The Alabama Lawyer
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versity of Alabama Law School’s most
prestigious award.

Prince was presented the Bench and
Bar Most Outstanding Alumni Award,
based on continuing contributions to the
legal community in Alabama.

He also was presented the Dean’s
Award for his work with student trial ad-
VOCacy teams,

UA Law School faculty members who
received awards included George Peach
Taylor, who was given a special trial ad-
vacacy award presented by the Birming-
ham law firm of Hare, Wynn, Newall and
Newton; Frances McGovern, who re-
caived the Dean Thomas W, Christopher
Award, presented lo recognize lasting
contributions to the betterment of the law
school; and Nathaniel Hansford, who re-
ceived the Student Bar Assaciation Out-
standing Faculty Award.—The Tuscaloosa
News

Cumberland students take top
honors in national mock trial com-
petition

Students representing Cumberland
School of Law Samford University,
placed first in national mock trial com-
petition sponsored by the American Trial
Lawyers Association in Washington, DC,,
in April.

The Cumberland team, coached by
judge James 0. Haley and Michael V. Ras-
mussen, defeated law students from the
University of San Diego in the final
round of the competition.

Cumberland had qualified for the na-
tional event after winning regional elim-
inations. The eight regional winners were
narrowed from a field of 87 teams vying
for the national litle.

During the national finals, the Cums-
berland team argued both sides of a case
involving a suit filed by a college baselball
player who had been hit in the head by
a baseball thrown by a player from an op-
posing team,

Cumberland professor chosen to at-
tend Princeton institute

R. Kenneth Manning, Ir., a professor at
Cumberland School of Law, Samford
University, was among 24 college teach-
ers selected to participate in a special
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summer institute at Princeton Universi-
ty June 21-July 31,

The six-week institute, Religion and
Western Political and Ethical Thought, is
supported by the National Endowment
for the Humanities, The institute assists
college teachers in integrating the insight
ol major Western religious traditions in-
lo courses in political theory, Western
civilization, intellectual history and
ethics.

At Cumberland, Manning teaches a
law and religion seminar, and has taught
a law and morality seminar.

An ordained minister of the United
Church of Christ, Manning holds ad-
vanced law and theology degrees rom
Boston University, He also has a master's
degree in law and society from the Uni-
versity of Denver, and has been a mem-
ber of the Cumberland facully since
1973, [ |

1987 Bar Directories

to be published in August
$15.00 per copy
Mail check to:
1987 Alabama Bar Directory
PO. Box 4156 Montgomery, AL 36101

“It’s One Of The Best
Pieces Of Evidence You Can
Use If There's A Contest’’*

If There Is Any Doubt,
If Backup Support Is Called For,
Armor-Plate Your Client.

Contact David Ramsey

Videcom Productions
Professional Video Taping
P.O. Box 2268 « Montgomery, AL
(205) 265-7843

* Carl Sloan, Attorney * Penzer & Sloan—NYC
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Autauga County Bar
Association

The Autauga County Bar Associa-
tion observed Law Day by sponsor-
ing a poster contest for all fifth-
graders of Autauga County, The
theme of the contest was “We the
People!” In addition, the bar pre-
sented to the Autauga-Prativille
Public Library an updated version
of the McGraw-Hill Encyclopedia of
Science and Technology in honor

Ly

Judge Ferrill D. McRae, U5, Deputy Attorney General Arnold

Riding the Circuits

of Bill Newby, a member of the bar
for many years, who recently
passed away, and also in obser-
vance of Law Day,

The bar association, under the
guidance of Cindy Funderbunk and
with the assistance of the bar auxi-
liary, held its first annual cook-out
and softball game on the night of
April 30 at Newton Park in Pratt-
ville,

The members, families and
guests of the bar associations of

\

Marshall |. DeMouy (Mobile Bar Association)

The Alabama Lawyer

Autauga, Elmore and Chilton coun-
ties (19th Judicial Circuit) gathered
at the Ramada Inn in Prattville,
Alabama, in honor of retired pre-
siding Circuit Judge Joe Macon,
Judge Macon was honored for
more than 20 years of service to
the circuit, Those attending the
event included retired presiding
Judge Joseph Mullins and the cur-
rent presiding judge of the circult,
Walter C, Hayden, r., as well as
the entire family of Judge Macon.

I. Burns, U.S. Attormey Jeff Sessions and MBA President
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Thursday, July 16, 1987 Mobile
SECTION MEETINGS

SECTION LOCATION
10 a,m.-hoon
RIVERVIEVW PLAZA

Environmental Law Merrimac |

Family Law Alabama I & 1|
2-3:30 p.m,

Labor Law Alabama I

Litigation Plantation |

Oil, Gas and Mineral Law Alabama |

Taxation Merrimac | & |l

$:45-5:15 p.m.
Corporation, Banking and

Business Law Alabama ||
Criminal Law Alabama |
Real Property, Probate and Trust
Law Plantation |
Young Lawyers’ Merrimac | & 1
2-5 p.m,
ADMIRAL SEMMES
Administrative Law Crystal A
Bankruptey and Commercial Law Crystal C
Business Torts and Antitrust Law Crystal B

CLE credit 1.0:3.0 evach

L)

L g% ]

Medical Experts
Medical and Hospital Malpractice
Personal Injury = Product Liability

2,500 Board Certified Medical Experts in all specialties, nationwide and

Alabama, to review medical records, prepare written reports and testify.
* Experience: 11 years and 14,000 cases for 5,000 attorney clients
* Reasonable fee options

« Financial assistance: Approved by Alabama Bar and
designed in conformity with ABA Informal Opinion #1375

« Local attorney references

* Free books, one with foreword by Melvin Belli
« Free Medical Malpractice Teaching Seminars
* Free telephone preliminary case evaluations

The Medical Quality

Foundation
The American Board of
Medical-Legal Consultants

TOLL FREE:
1-800-336-0332

Colbert County Bar Association

Al the February 1987 meeting of
the Colbert County Bar Associa-
tion, the following officers were
elected ior this year:

President: Gene Hamby,
Sheffiekd
Vice-President: Terry L. Mock,
Tuscumliala
Secretary/Treasurer: John Kennemer,
Tuscumbia

In celebration of Law Day ‘87
and the Bicentennial anniversary of
the United States Constitution, the
Colbert County Bar Association
sponsored a maock trlal entitled
“State of Meflow vs. Liston Neddy”
Honorable Inge Johnson, circuit
jucdge of the 31st Judicial Circuit,
presided aver the ficticious murder
trial, and senior high government/
economics students paticipated as
witnesses and jurors, The event
drew a capacity crowd of students
from all six school systems in Col-
bert County, Bryce Graham, Sr,
former circuit salicitor for Franklin
and Colbert County, participated as
prosecutor and Jim Stansell, at-
torney in Muscle Shoals, represent-
ed the defendant, Elston Neddy,

The Law Day Committee was
comprised of Terry L. Mock, chair-
man, John Kennemer, Steve Gargls,
Billy Underwood, Bobby Baker,
Alan Gargis and lim Stansel|,

In additian, many members of
the Colbert County Bar Association
are seeking to have legslation
passed providing the Colbert Coun-
ty Law Library with additional
funding. Members of the Law Li-
brary Committee are Gene Hamby,
john Clement, Hon. Inge Johnson
and Vince pMcAllister,

The Colbert County Bar Associa-
tion also is planning to hold a
caontinuing legal education semi-
nar during the summer months,

Huntsville-Madison County Bar
Association

The Huntsville-Madison County
Bar Association and the North Ala-
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bama Chapter of the Federal Bar
Association celebrated Law Day by
having the Alabama Supreme
Court, en banc, be a part of the
festivilies,

There was a reception honoring
the court the evening of Thursday,
April 30, 1987, at Muntsville’s Von
Braun Civic Center, and the recep-
tion was attended by the justices,
bar members and their guests,

On the morning of May 1, Doug-

las C. Martinson, president-elect ol
the Huntsville-Madison County Bar
Association, welcomed the court
and then a civil and a criminal
case were argued before the court.
There was a large audience of law-
vers, students from Juniar clvic
classes of all local high schools
and the general public,

Upon completion of the oral ar-
guments, a religious ceremony was
held at Huntsville’s First Baptist
Church with scriptures read by Jus-
tice Gorman Houston and an in-
spirational talk by Representative

Ronnie Flippo, United States Repre-

sentative for the Fifth District of
Alabama. A barthecue dinner {ol-
lowed in the fellowship hall of the
church,

Mobile Bar Association

On Friday, May 1, the Mobile
Bar Association celebrated Law
Day with a Red Mass, luncheon
and open house in both federal
and state courthouses,

The Red Mass was conducted by
the Archbishop Oscar Lipscomb,
and approximately 150 attorneys,
federal and state judges, families
and Iriends participated in the
celebration designed specifically
for judges, lawyers and court of-
ficials 1o invoke God’s blessing and
guidance on the administration of
justice,

Owver 250 attorneys and guests at-
tended the luncheon to hear Depu-
ly Attorney General Arnold |,

Burns. Burns is the second highest
ranking official in the United States
Department of Justice, From 1960
to 1985 he was a practicing atlor-
ney and chairman of the Manage-
ment Committee of the 200-mem-
ber Wall Street law firm of Bumns,
Summit, Rovins & Feldesman,

Guided tours of both federal and
state courthouses were conducted
in the afternoon, concluding Law
[ay ‘87 in Mobile,

Walker County Bar Association

The Walker County Bar Associa-

tion held anaual elections April 24,
1987, and the new officers are:

President: Kerri ). Wilson,

Jusper
Vice-president: G, Waren Laird, Jr,

Jasper

Secrelary. James Palrick
Thomas, LI,
Jasper

Treasurer: Richard E, Fikes,
Jasper

SENTENCING ALTERNATIVE
PLANNING

Qur Dalense Pro-Sentance

Investigations:

& Carry tavorabla weight inthe sentonc-
ing decisions of 85% ol the judges who
read them

# Minimize potential post-conviction
problems

®incorporate anticipaled changes In
fadaral sentencing practices

& [nclude a sentencing recommaendation
and, when appropriate, alternatives
to incarcaration

Sentencing and Parole
Consultants
National Legal Servicaes
710 Lake Viaw Avonue, Allanta, GA 30308
Call now; 1-800-241-0088

Commaercial —

existing buildings.

Bankers: We can provide Forward Commitments, up to one year in advance, for permanent loans to
cover your construction loans.

United Companies is a one-billion dollar, financlal company listed on AMEX.

Phone:
(205) 979-0367

UNITED COMPANI ES
FINANCIAL CORPORATION

REALLY GOOD NEWS

Here's a 'lender making 20 year loans with FIXED interest rates. Not variable, FIXED FOR 20 YEARS
Investmaent loans, first morigages.

Properties: Office buildings, shopping centers, light industrial. New construction, rehab. properties, or

Andrew T. Graybar

Scuthcrest Bldg., Sulle 201

1025 Montgomery Highway
Birmingham, AL 35216
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Memorials

These notices are published immedi-
ately after repoits of death are received.
Biographical information not appearing
in this fssue will be published at a later
date if information is accessible. We ask

Albritton, James Marvin—Andalusia
Admitted; 1950
Died: March 26, 1987

Gibson, White Edward, Jr—Birmingham
Admitted; 1930
Died: April 30, 1987

Hall, Peter Alfonso—Birmingham
Admitted: 1948
Died: August 1, 1986

Herberl, Jule Rembert—Montlgomery
Admitted:; 1936
Died: February 17, 1987

Hines, James A—LaFayette
Admitted: 1938
Died: March 18, 1987

Lee, Alto Velo, Ill—Dothan
Admitted: 1937
Died: May 8, 1987

Lindsey, Wallace Henry, jr—Butler
Admitted: 1932
Died: January 18, 1987

you to promptly report the death of an
Alabama attarney to the Alabama State
Bar, and we would appreciate your assisl-
ance in providing bingraphical informa-
tion for The Alabama Lawyer.

Molloy, Daniel Wilson, jr—Maobile
Admitted: 1976
Died: March 22, 1987

Perrine, Kenneth Tiley—Birmingham
Admitted: 1928
Died: April 9, 1987

Reese, Charles Theodore—Daleville
Admitted: 1948
Died: October 31, 1986

Sansone, Alde James—Montgomery
Admitied: 1968
Died: June 14, 1957

Thrower, James Tennyson—Dothan
Admitted; 1938
Died: May 5, 1986

Traeger, James Watson—Montgomery
Admitted: 1979
Died: June 11, 1987

Winston, William Overton, lll=Vernon
Admitted: 1976
Died: March 27, 1987

Zeanah, Olin Weatherford—Tuscaloosa
Admitied: 1949
Died: March 18, 1987

ALTO 'V LEE, [l

Alabama lost a giant in the legal pro-
fession when Alte V. Lee, lll, passed away
May B, 1987, after a lengthy bout with
CelnNCLer.

A devoted alumnus of the University
of Alabama and its law school, Lee began
his lifelong practice of law in his home-
town of Dothan in 1937, He served in vir-
tually every important leadership posi-
tion in the state and local bar associa-
tions. He was a past president of the Ala-
bama State Bar, the Houston County Bar
Associatien and the Alabama Defense
Lawyers’ Association,

While maintaining a general practice
of law, his personal preference lay in the
arena of the courtroom. He was a skilled
orator and a master of trial tactics, Lee's
skills led to his induction as a Fellow in
the American College of Trial Lawyers
and membership in the International So-
ciety of Barristers,

Lee’s strong advacacy of his profession
wats no less zealous than his devotion to
public service, He served as a member
of the state legislature and chairman of
both the Alabama State Docks Board and
the Alabama Ethics Commission. Service
to his community was exemplified by his
membership on the Dothan Board of Ed-
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ucation, the Daothan Recreation Board,
the Dothan Rotary Club, the Dothan
Chamber of Commerce and the National
Peanut Festival. Lee was immediate past
president of the board of directors of the
AlabamaWest Florida United Methodist
Foundation, Inc., and honorary member
for life of the administrative board of the
First United Methodist Church of Dothan
and had served as president of the board
of directors of the Dothan Benevolent As-
sociation, a local charitable foundation,

Lee is survived by his wife, Rosa, and
three children: Mrs, Heidt F. Neal, i,
{Elizabeth) of Columbus, Georgia; Wil-
liam L. Lee, 1, of Dothan; and Mrs, 8,
Michael Watson (Margaret) of Dathan,

The state, his community and our legal
profession has los a devoted servant, but
his legacy ane service to mankind will
endure for years to come,

AN Comrs

KENNETH TILEY PERRINE, SR.

Kenneth T. Perrine, Sr, a Birmingham
attorney lor almost 60 years, died April
9, 1987. He was a member of the firm of
Kracke, Thompson and Ellis.

Perrine graduated from Phillips High
School and attended Rhodes College in
Memphis. In 1928, he graduated from the
University of Alabama School of Law.

He was one of the original board mem-
bers and secretary of the Birmingham
Downtown  Improvement  Association,
which formed Operation New Birming-
ham, and was active in many civic organ-
izations, having been a member of the
Downtown YMCA since 1915,

Perrine also was a member of the Bir-
mingham Bar Association and the Ala-
bama State Bar.

Among the most well-known of his
cases involved a lawsuit brought against
the Birrmingham Post-Herald tor publish-
ing a political editorial on election day,
November 6, 1962. The paper endarsed
a switch from a commissian 10 a mayor-
council form of government for Birming-
ham. Perrine represented the paper,
which was accused of electioneering, a

violation of the Alabama Corrupt Prac-
tices Act, The case finally wound up in
the Linited States Supreme Court where
that section of the act was declared
unconslitutional.

Perrine was a Sunday school teacher
and lay preacher for Handley Memorial
Presbyterian Church and a co-lounder of
and teacher at Shades Valley Presbyterian
Church, He later became a member and
teacher at Mountain Brook Baptist
Chureh,

Survivors include his wife, Martha Per-
rine; sons Kenneth T. Perrine, Jr., of Jasper,
and Dr, George Perrine of Birmingham;
and a daughter, Martha Howell, of Car-
tersville, Georgia,

IAMES MARVIN ALBRITTON

James Marvin Albritton, a prominent
attoney in Andalusia, died March 26,
1987, at the age of 71. Borm in Andalusia
in 1915, he was the senior partner in the
firm of Albrittons, Givhan & Clifton,
founded by his grandiather in 1887

Albritton was a graduate of the Uni-
versity of Alabama, and following his
discharge fram the Navy after World VWar
Il, he returned to the state to begin his
study of the law. A member of the Far-
rah Order of Jurisprudence and an editor
of The Alabama Law Review at the Uni-
versity of Alabama Law School, he re.
ceived his law degree in 1950,

Active In the legal profession on hath
local and state levels, Albritton was

known and respected as a man of integri-
ty and intelligence, He was a past presi-
dent of the Covington County Bar Asso-
ciation, served two terms as a delegate
from Alabama to the House of Delegates
of the American Bar Association and
three terms as a member of the Board of
Commissioners of the Alabarma State Bar
and the State Bar Grievance Committee.
A Fellow in the American Bar Founda-
lion, he also was a member of the Ala-
bama Defense Lawyers” Association, cur-
rently serving as a vice-president and
director. He was a member of the inter-
national Association of Insurance Coun-
sel and the Alabama Court of the
Judiciary.

Albritton exemplified a family belief
that service to one's church and com-
munity, as well as 1o one's profession,
was the foundation upon which to build
a sticeessful lite, He was a member of the
First Presbyterian Church of Andalusia
and the Andalusia Rotary Club. He was
an active member of the board of John
Knox Manor and served on the Alabama
Commission on Higher Education, hav-
ing been appointed by Gowemor George
Wallace,

The law firm of Albrittons, Givhan &
Clifton celebrated its centennial March
21 of this year. The toast given by Albrit-
ton’s daughter in honor of the firm and
its senior partner follows:

“As a child, | always felt a special pride
in my heritage. Even though it was never
loudly proclaimed, 1, as did all the child-
ren of the firm, shared a special know-
ledge of being surrounded by goed men
—strong and decent men. Thelr quiet ac-
tions shaped our lives, and, if we are suc-
cessful adults, it is because they gave us
the tools 1o build good lives.

“This faw firm has always stood for in-
tegrity, honesty and equal justice under
the law for all men, ne matter what their
station in life, To that | would propose a
toast,

“I alsa offer a toast to my father, Mar-
vin Albrittan, a man to whom integrity,
honesty and equal justice under the |aw
were always black or white, and never
shades of gray”

Survivors include his daughter, Emily
Albritton Hill; son<in-law, Dr. Kenneth
Hill; and two grandchildren, Alice and
Ben Hill,
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District Judge's Education Commiltee.
Winston also was a member of the Lamar
County Cattlemen’s Association, the 24th

Judicial Circuit Bar and the Alabama )
State Bar, He was a member of the Ver- Don t IEt Your
non First United Methodist Church,

Among his survivors are his wife, Beth Alabama Lawyers

Etherton Winston of Vernon; a daughter, get WOI'I'I, torn or

Allison Winston, also of Vernon; step-

mother Maxine Winston of DeKalb, Mis- thrown away.

sissippi; one brother, Charles Anthony
Winston of Montgomery, AL; wo sisters,
Margaret McGough of Houma, Louisi-
ana, and Patricia Ann Winston of Maobile,
Alabama; and five nieces and two

nephews, [ | Ol‘der d bil‘lder
(or two!)
WILLIAM O, WINSTON, 111

: at $6.50 each
Former Lamar County District Judge Get in Your Ol‘dEI‘S

William 0. Winston, 1, died Friday, from:

March 27, 1987 due Lo injuries received now for extra

in a traffic accident near Fayette,
Winston, 37, was a graduate of the Uni-

versity of Alabama and Auburn Uni- COpleS Of the
versity, He served one year as assistant
district attorney for the 24th judicial Cir- 1987 Alabama Bar The
cuit comprised of Lamar, Fayette and : A’abama Lawyer
Pickens counties in 1977, and was ap- Dlrectory’

P.O. Box 4156

pointed district judge for Lamar County

by then Gov. George C. Wallace in 1978 $

1o fill a vacancy, He was elected to a full at 15'00 eaCh Montgomery AL
sixyear term in 1980, !

He served two terms as president of the (i nCI Udes postagE)' 36101

Lamar County chapter of the University

of Alabama Alumni Association; was a to be published or cali

past president of the Vernon Kiwanis

Club; and had served as vice president : A (205) 269'1515
of the Alabama Juvenile Judges Associa- In ugUSto
ion and as chairman of the Alabama

PURLIC RECORD SERVICES
SMITH-ALSOBROOK & ASSOC. (208) 262-0350

EXPERT WITNESS SERVICES Post Office Box 11568
Montgomery, AL 36111

& Tira consulting Uniform Commercial Code Searches

® Rim/tire axplosions Also

@ Traffic accident reconsiruction * Cowrt House Searches * Public Service
* Corp. Infarmailon Commission Records
* Suils * Tax Assessmenl

BOBBY D. SMITH, B.S., J.D., Prealdent . :\lllﬂll’lf!ll.\ . ::i\(lli:tl ! 4 filed

® Leins ® Research of any data Tile

RO. Box 3064 Opalika, AL 36803 (205) 749-1544 s ecds at area couri houases and
s Mortgages other record reposilories
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Alabama State Bar

BOARD OF

BAR COMMISSIONERY’

April 3, 1987, Montgomery, Alabama

Present: Commissioners Thornton, L.
Jackson, Reeves, Hamner, Crownover,
Coleman, F. Hare, Hill, Cassady, ). H.
Jackson, Harris, Gill, L. Martin, Manley,
Baxley, Garrent, Albritton, Huckaby, Vin-
son, Brassell, Chason, McPherson,
Knight, Bedford, . Martin, Adams, Proc-
tor and Alexander; past President North;
Secretary Hamner; General Counsel
Marrow; stafl members Jackson, Pike and
Lacey.

Absent: Commissioners Turner, Love,
Wiatson, Laird, Head, Gosa, C. Hare,
wWood, Jones, Boswell and Owens,

The board;

= approved as wrilten the minutes of
fis February b, 1987, moeeting;

= administensd one private reprimand
and one public consure;

= by avote of 14 to 13, tabled a resolu-
tion expressing suppor for the avail-
ability of legal services and for con-
tinuee funding for the Legal Ser-
vices Corporation;

— authorized printing of a drug abuse
awareness braochure for use In the
United States Attorney’s (Narthern
District) program;

— accepted a resolution mourning the
death of Mobile bar member Wil-
liam E. Johnston:

— instructed that a resolution moum-
ing the death of former board mem-
ber |, Marvin Albriton be prepared;

= feceivied the repon of the Permanent
Caode Commission recommending

The Alabama Lawyer

ACTIONS

adoption, in who'e and part, of the
American Bar Association's Model
Rules of Professional Conduct;

— voted that certain changes be made
and the report reconsiclered at its
May 15 meeting;

= received the final draft of a pro-
posed untform arhitration act,
amended section 2(f) and took no
lurther action;

— receivied a report on the Legislative
Fiscal Office’s eva uation of the Ala-
bama indigent delense systemy;

~ received copies of bills known as
the “civil justice reform package”™
and decided to meet again on April
15 1o establish the bar's position on
them;

— received the secretary’s report that
preliminary second quarter figures
indicated the bar's revenues wore
$49.628 over projections and ex-
penditures were $34,393 under the
amaotint budgeted;

— receivid the report that 110 policies
covering 278 attorneys were written
by the bar's endarsed professional
liahility carrier between December
5 1986, and March 25, 1982,

Alexander; Secretary Hamner; past Prosi-
dent North; YLS President Black;
Legislative Counsel Mitchell,

Absent: Commissioners Love, ). H.
Jackson, Gill, Albriton, Boswell and
Bedford,

The board;

— approved as written the minutes of
its April 3, 1987 meeting;

w ¢lected Oneonta lawyer Hugh A,
Nash to the Count of the Judiciary;

~ accepted resolutions memaonalizing
deceased bar members Zack
Rogers, jr., and Wallace M. Lindsey,
Ir;

= by voice vote, expressed ils support,
in principle, of modification of the
doctrine of forum non conveniens;

— received reports from Chief Justice
Torbert and courts administrator
Tapley on matters of mutual interest
to the bench and bar

— by voice vote, gave the president
autharily to speak and act in the
matter of torl reform, authorized
him to consult the executive com-
mittee and others deemed appro.
priate and requested that he com-
municate any negotlated position

April 15, 1987, Montgomery, Alabama

Present: Commissioners Turner, Thorn-
ton, L, Jackson, Reeves, Hamner, Crown-
over, Coleman, Watson, F. Hare, Hill,
Cassady, Harris, Laird, L. Marin, Manley,
Head, Baxley, Garrett, Huckaby, Gosa,
Vinson, Brassell, C  Hare, Chason,
Wood, McPherson, Jones, Knight,
Owens, D. Martin, Adams, Proctor and

shifts to the board in writing, for ad-
vice and consent;

unanimously conferred upon the
president authority e allempt 1o in-
Huence ton relorm legislation in ac-
cordance with the views and com-
ments o the board:

1. The legisiation must be con-
stitutional, both as 0 the
Linied States Constitution and
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the Constitution of Alabama;
The legislation should not un-
necessarily overlap into other
existing statutes;
The legislation should use
language already defined un-
der prior case decisions In the
state ol Alabama,
The legislation should be in
harmany with the Alabama
Rules of Civil Procedure and
the Alabama Rules of Appel-
late Pracedure as established
under the Judicial Article of the
Constitution of Alabama;
The legislation is the mosl
technical, broadest and mosl
serious kind of legislation that
can be imagined because it af-
fects every citizen, and every
citizen is both a potential
plaintifft and a potential
defencant;

The social costs of injuries and

frauds are always paid by

somebaody; either the victim,
the guilty party ar the public
through welfare and charlty;

Any changes by the legislature

invariably must take into con-

sideration the impact of the
legisiation on all parts of the

Civil justice system in Alabama;

The present Constitution,

statutes and rules should e

main as they are, except for the

following changes:

a. Scintilla rule  The scintilla
rule should be abolished in
favor of a substantial evi-
dence rule,

b, Wenue Venue should be
praper only in a county
where the event occurred,
an individual defendant
lives or a defendant cor
poration does business by
agent, exceplt thal an out-ol-
state corporation which has
falled to qualily with the
secretaty of state to do busi-
ness in Alabama could be
sued in any county as long
as that non-gualified cor-
poratlon is and rematns the
only defendant in the case,

¢. Forum non conveniens If
a case could be brought in
mare than one county, the
trial cour should have the
authority 1o move the case
to another proper counly
for the comvenience of the
partes, The comvenience of
indiviclual parties should be
given some preference over
the convenience of corpo-
rate parties, Also, il a case
arlses under the laws o
another stale for an evenl
that accurred in another

state, the courts in Alabama
should hine the authority to
decline to hear the case at
all, unless the plaintifl
agrees to bave the case tried
in the most conyenient
county in Alalsama.
Statute of Limilations  The
statute of himitatlons  (or
civil rights claims should be
reduced 10 two years,
Collateral source rule This
rule should be abaolished In
part and modified in part,
except nowrongiul death
cases where it should re-
main as is. The amount the
plaintiff has been paid or
will certainly receive in the
future from outside parties
should be admissible in the
trial of the case, but only if
the plaintiff claims that par
ticular lype damage. The
cost to the plaintiff of ob-
taining such outside pay-
menlts also would be admis-
sible at the trial of the case,
The federal and state in-
come tax implications of a
damage award to the plain-
tiff should not be admited
into evidence unfess the tax
implications of a damage
award against the defendant
also are admitted into ovi-
dence; soclal security bene
fits or payments never
should be admissible,
Frivolous claims, defenses
and appeals  There should
be both a statute and a rule
of civil procedure and a
rule of appellate procedure
which will previde, in es
sence, that the trial court o
the appellate court may as-
sess fees, costs and penal-
ties to parties if they file o
pursue (rivolous claims, de-
fenses or appeals, If the
court assesses penalties or
the case is dismissed by
agreement of the parties, or
If the case s seltled, then
that should conclude the
matter: on the other hand,
if the trial or appellate coun
has not imposed penalties
and the case has not been
settled or dismissed, then
the damaged party should
have the right 1o file a
separate suit if a claim or a
defense or an appeal has
been frivolous or grouned-
less,

Fictitious  party prac-
tice The present rule of
fictitious parties should be
abalished, and a new rule

for unidentified parties
should be adopted. In
CHSENCE, ANy Pany 10 4 law
suit should hive a period of
nat less than one year from
the filing of the case in
which to adid sny additional
party discovered to hawe
been Imvalved in the claim,
This would help prevent ex-
tra parties from being
added in the [nitial sult.
Punitive damages  All ver-
dicts for punitive damages
should be separate verdicts
from any compensalory
damages. There should be
no caps, either in dollar
form or formulas, but the
measure of prool required
should be raised from the
present “reasonably satise
fied” standard to a “clear
and convincing proof” stan-
dard (bear in mind the scin-
tilla rule also ls abolished),
Additionally, all punlitive
damage awards should re-
ceive a neutral review, both
by the trial court aned ap-
pellate cournt with the pow-
er of both the trial court and
appellate court to modify
arry punitive damage award,
The present law in Alabama
that any jury verdict is pre-
sumed 1o be completely
correct untess it s “patent-
ly abviausly™ wrong should
be abolished in favar of the
noeutral review system. After
the jury verdict of any pun-
itive damages, both the trial
court and the appellate
court then can Treely reas-
sess the nature, extent and
impact of such an award,
Medical malpractice There
is no need for a law that
gives special privileges or
special status 1o the medical
profession, especially in
view of the fact that other
changes in the ot law ob-
viously will apply to doc-
tars. To cure some abuses
and problems in malprac-
tice ¢laims against tadition-
al professionals  (doctors,
dentists, altorneys and
CPAs}, the following should
be adopted:
A general statute ol
limitations of 1wo (2)
years, six {6) months
after  discovery  of
four () years maxi-
mum; a limitation an
the numbaer of inter
rogatories and depo-
sitions; a sequential
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discovery rule sening
out the order in
which discovery is
done by the plaintiff
and the defendant,
and a general statute
establishing the qual-
ifications of expern
witnesses in all mal-
practice claims,
|, Contributory negligence
To put Alabama in line with
other stales, we  should
abalish  “contributory
negligence” as a defense
and adopt the well-known
standard of “comparative
negligence”

— discussed personnel matters in an

executive session

= ynanimously adopted a resalution

requesting the gevernar, lieutenant
governor and speaker of the house
to give audience to the position of
the Alabama State Bar as articulated
by ity president.

ley, Garrett, Albritton, Gosa, Vinson,
Brassell, C. Hare, Chason, Wood, Mc-
Pherson, jones, Knight, Bedford, D. Mar-
tin, Adams, Proctor and Alexander: im-
mediate past President North, Secretary
Hamner, staff members Jackson and Pike,

Absent: Commissioners Turner, Reeves,
Hamner, F. Hare, Gill, Huckaly, Boswel)
and Owens

The board

= pbserved a moment of silence in
memory of past prestdent Alto V.
Lee, I, who died May B, 1987

— administered four private repri-
mands and two public censures;

— approved as written the minutes of
its April 15, 1987, meeting;

— glected Michael 1D, Waters as bar ex-
aminer for one Uniferm Commuer-
cial Code section and authorized
the executive committee to acl lor
the board in nominating and elect-
ing an additional UCC examiner
and an equity jurisprudence examn-

May 15, 1987, Monlgomery, Alabama
Present: Commissioners Thornton, L,

iner;
adopted the American Bar Associ-
ation's "Model Rules of Profession-

— teviewed tort reform legislation

passed by the Alabama Senate;

— adopted a resolution memerializing

the late Honorable William 0. Win-
ston, Hi;

approved the bar's 1983 ravel pro-
gram, to be ofiered by INTRAV;
chose two bar memben (o receive
the bar's 1988 awards of merly;
adopted the repori of the Commits
tee on Programs and Priorities, dis-
continuing three committees,
changing “task forces” to “action
groups,” requiring board approval
prior to establishment of any com.
mittees and action groups, allowing
the incoming president-elect 1o ap-
point vice chairmen, changing the
committee’s name to “Committee
on Continuity, Programs and Prior-
ities” and reducing its membership
to five;

elevated the "President’s Advisory
Task Force” to a standing commit-
toe;

learned that the president had ap-
pointed Commissioners John Hol-
lis Jackson and Lynn Robertson Jack-
son to certify the results of the up-
coming commissioner election;

l.‘u;ksonT Crownaover, Love, (-julen'u_an, Wal- al Conduct” with amendments to — conducted an executive session
son, Hill, Cassady, Harris, Laird, ].H. Rules 1.5(a) and 1.5(e), and forward- where personnel matters were dis-
cussed., =]

jackson, L. Martin, Manley, Head, Bax- ed them to the supreme coun;

MEMBERSHIP REGISTRATION
ALABAMA STATE BAR—FAMILY LAW SECTION

The Family Law Section of the Alabama State Bar is committed to improving the practice of family and domestic relations
law in Alabama. Please join us by registering today for membership. {Section dues are $15.)

1. Name:
Address:
Telephone Number:
Are you willing to assist in monitoring the progress of pending legislation? Yes No
Are you willing to write articles for the section newsletter{ Nes = SINO:

On which committees would you like to serve! (Program, Legislative, Nominating, Membership, Newsletter, Continu-
ing Legal Education)

5. What goals or aims should the section hawet

6. Other comments and suggestions:

PLEASE MAIL THIS RESPONSE AND YOUR CHECK TO:

Membership Committee—Family Law Section
Alabama State Bar s PO, Box 2141 * Birmingham, AL 35201

The Alabama lLawyer 249




Disciplinary Repor

Temporary Suspensions

® Mabile lawyer Samuel Robert Brooks, 1, was ordered
temporarily suspended from the practice of law, under Rule
3(c), Rules of Disciplinary Enforcement, effective April 23, 1987,

Public Censures
@ Birmingham lawyer Charles Eugene Caldwell was
publicly censured on April 3, 1987, for having engaged in
williul misconduct and conduct adversely reflecting on his
fitness to practice law, in violation of the Cade of Professional
Responsibility of the Alabama State Bar Caldwell pleaded guil-
ty 1o (1) having assaulted two fellow lawyers, on two occasions
and (2} having threatened to kill one of the assaull victims,
whao had filed a civil suit against Caldwell for assault and bat-
tery, if the victim did not drop the lawsuit, [ASB No. 84-199)
® On May 15, 1987, Mabile lawyer Major E. Madison, Jr.,
was publicly censured for willful neglect, and for intentional
failure 1o seek the lawful objectives of a client through
reasonably available means, by having accepted a retainer (o
represent a client in a civil matter, and then having failed to
file suit on the client’s behalfl within the time allowed by law.
Madison pleaded guilty to having violated Disciplinary Rule
6-101(A) and Disciplinary Rule Z101{A), of the Cade of Profes-
sional Responsibility of the Alabama State Bar [|ASB Na.
85-489)

® Boaz lawyer Larry W, Dobbins was publicly censured for
willfully neglecting the handling of an estate matter, in viola-
tion of DR 6-101{A), despite having been previously censured
by the bar, on November 30, 1984, in case No, 84-53, lor willful
neglect in the same matter, [ASB No, 85-137]

Private Reprimands

® On Friday, May 15, 1987, an Alabama lawyer received
a private reprimand for violation of Disciplinary Rules
1-102(AN4} and 6-101(A). The Disciplinary Commission deter-
mined that the lawyer had undertaken employment in a cer-

tain matter and failed to timely file a lawsuit to protect his
client’s interest and had misled the client as to the actions ac-
tually taken by the lawyer. The commission determined that
the lawyer should receive a private reprimand for willful
neglect and misrepresentation. |[ASB No. 86+261)

® On Friday, May 15, 1987, two Alabama lawyers, practic-
ing together, received private reprimands for violation of
Disciplinary Rules 1-102(AK4), 1-102(A)(5) and Z102{A)(5). The
Disciplinary Commission determined that the lawyers in ques-
tion had improperly obtained an ex parte adjudication of a
motion pending before a circuit court in the state and had,
with knowledge that the ex parie order was improperly entered,
affirmatively pled that order in a related proceeding in another
county, The commission determined that this conduct involved
dishonesty, fraud, deceit or misrepresentation, was prejudicial
ter the administration of justice and that introducing the im-
praperly obtained order in a parallel proceeding constituted
a false statement of law or fact. The Disciplinary Commission
determined the lawyers should receive a private reprimand for
these violations, [ASB Mos, 86-119 (a) & (b))

® On April 3, 1987, a lawyer was privately reprimanded for
conduct adversely reflecting on his fitness to practice law, for
his failure 10 provide the Disciplinary Commission with a
response to a complaint that a client had filed against him,
alleging, in essence, a breach of confidence and neglect of
a legal matter entrusted to him, despite his having received
three separate weltten requests from the state bar, asking that
he respond 1o the complaint, [ASB No. 86-187]

® On May 15, 1987, an Alabama lawyer received a private
reprimand for violation of Disciplinary Rules 6-101{A), 7
I01AN2) and 101(A)(3) of the Code of Professional Respon-
sibility, The Disciplinary Commission determined that the at-
terney had dismissed a civil action in federal courl without
obtaining the prior consent of his client. The commission fur-
ther found that the attorney faited tu adequately advise his
client as o the status of the case during his representation of
her. [ASB No. 86-644] (= |

Alabama State Bar

Update '87
RECENT DEVELOPMENTS IN THE LAW

8:30 a.m.-4:30 p.m.

Plantation Ballroom, 2nd Floor
CLE credit: 6.0

Young Lawyers’ Section

Riverview Plaza
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Classified Notices

HATLS: Mol Mo Chaiga, cacept or “positlons wanied” e “positions obised”
Dt which ame al the aommembien el Momemben $33 pier dmention of

500 wotdds o lesa, 850 per pdidimomal v, Classiiod Copy and payment miisl
Ime vt giequnfing bo B (el lomyiog puodelishing scheclule

July “BY bsaeDioariling May 28
gl B Denisne Daid e fuly 11
baiw A7 lasoe [Yegdline Sepd. 30

W heaidline exteosions will be made Semd Classified copy s paimaent, mde

vkt b Tl Alatama Lawyee 100 Alabama Lawser Clasilings, o Margaret Laciy
PO} Baos 4150 Mangoeoery, &L a0

FOR SALE

FOR SALE: Xerex 400 Telecopier (man-
ual machine). Uses normal telephone
standard three-prong receptacle, Xerox
400 designed primarily lor general of-
fice use; however, small enough to be
portable. Inquiries call Laura Bush,
(205) 2621600, or write PO. Box 1402,
Montgomery, Alabama 36102,

FOR SALE: Complete set of Mertins
Law of Federal Income Taxation; ex-
cellent condition and up-to-date, Con-
tact Christy Cubelic, {205) 322-0616,
100 Park Place Tower, Birmingham,
Alabama 35203,

FOR SALE: Alabama Reporter (So. 2d)
Volumes 331493 in 55 books
(1976-1987). Contact William E. Skin-
ner, Suite 501, Hill Building, 73 Wash-
ington Avenue, Montgomery, Alabama
36104, (205) 265-0201.

_ POSITIONS OFFERED

MEDIUM-SIZE ATLANTA, Georgia, law
firm seeking an attorney with two to
four years’ experience in litigation,
Work will involve representing defend-
ants and insurance carrlers. Must as-
sume file handling responsibility and
wark directly with clients, Applicants
must be graduated in the top 20 per-
cent from an accredited law school,
Forward resumes to Rex Perkins, Bovis,
Kyle & Burch, 53 Perimeter Center
East, Atlanta, Georgia 30346,

ATLANTA Openings for altorneys with
1-5 years' excellent experience in: Com-
mercial and Residential Real Estate, Tax,
ERISA, Labor, Securities, General Cor-
porate, Commercial Litigation, Candi-
dates must have outstanding academic
and professional credentials. Strictly
conhdential, Susan Penny Cohen,

CAPITAL CITY LEGAL PLACEMENT,
Suite 200, 133 Carnegie Way, Atlanta,
Georgia 30303,

ATTORNEY JOBS—National and
Federal Legal Employment Report:
highly regarded monthly detailed list-
ing of hundreds ol attorney and law-
related jobs with ULS, Government,
other public/private employers in Wash-
ington, DC,, throughout U.S. and
abroad, $30—3 months; $50-6
months, Federal Reports, 1010 Vermont
Ave., N, #408-AB, Washington, D.C,
20005, (202) 393-3311, Visa/MC

REFERRAL ATTORNEYS: probate, em-
phasizing automation, fees commensu-
rate with time. Send resume to David
Scull, 8401 Connecticul Ave,, Chevy
Chase, Maryland 20815.

SERVICES

EXAMINATION OF QUESTIONED
Documents: Handwriting, typewriting
and related examinations. International-
ly court-tqualified expernt witness, Dip-
lomate, American Board of Forensic
Document Examiners, Member: Amer-
ican Society of Questioned Document
Examiners, the International Associa-
tion for [dentification, the British Foren-
sic Science Soctety and the National
Assaciation of Criminal Defense Law-
yers, Retired Chief Document Examiner,
LSA Cl Laboratories, Hans Mayer Gi-
dion, 218 Merrymaont Drive, Augusta,
Georgia 30907, (404) 860-4267.

FIRE INVESTIGATIONS for attorneys
and insurance companies. Our firm
specializes in fire, fraud, arson, subro-
gation and surveillance. Insurance
background. Qualified in state and
federal count. References and rates will
be furnished upon request. James E.
Posey, Jr., and Linda F, Hand d/b/a In-
vestigative Services, 4349 10th Avenue,

N., Birmingham, Alabama 35212 (205)
5911164

VALUATIONS/FAIRNESS OPINIONS
Closely-held Businesses, Banks, Profes-
stonal Practices. For ESOPs, Gifts, Estate
Planning, Shareholder Disputes, Disso-
lutions, Economic lLoss, Experience
with hundreds of cases and many in-
dustries. Litigation Support. Court
Testimony. Call/write for our Newslet-
ler, Mercer Capital Management, Inc.,
1503 Union Ave. #201, Memphis, Ten-
nessee 38104 (901) 725-0352

BUSINESS APPRAISALS Expent, protes-
sional, confidential, Expert testimony if
necessary, For details contact: Donald
F. Richards, RA Financial Services, P,
Box 7016, Greenville, South Caralina
29615. Phone (803) 292-1450.

MEDICAL MALPRACTICE and per-
sonal injury: record review, investiga-
tion and medical illustrations: Peggy
Smith Anderson (a professional corpo-
ration} can provide a detailed repont on
the strengths and weaknesses of your
personal injury and medical malprac-
tice record. Fourteen years' medical ex-
perience with risk management and
quality assurance training for the health
care provider, PO, Box 19598, New Or-
leans, Louisiana 70179, (504) 484-7518;
1203 7th Ave.,, Laurel, Mississippi
39440, (601) 649-5910

LEGAL RESEARCH HELP Experienced
attorney, member of Alabama Bar since
197 7. Access to law school and state |law
libraries, Westlaw available. Prompt
deadline service, $35Mour. Sarah
Kathryn Farnell, 112 Moore Building,
Montgomery, Alabama 36104, 277
7937 In Jefferson and Shelby counties,
call free: 322-4419, No representation
is made about the quality of the legal
services to be performed or the exper-
tise of the lawyer performing such
services,
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Classified Notices

NOTICE

POSITION AVAILABLE
FOR FULLTIME
UNITED STATES MAGISTRATE

The Judicial Conference of the United
States of America has upgraded the part-
time position of United States Magistrate
at Huntsville, Alabama, to a full-time
position effective fall 1987, Accordingly,
there will be a vacancy for the position
of full-time United States Magistrate in
the United States District Court for the
Northern District of Alabama with an of-
ficial duty station at Huntsville, Alabama.
The person appointed will serve an eight-
year term commencing in fall 1987,

Duties of the office are both demand-
ing and wide-ranging and include: (1)
the conduct of all initial proceedings
including acceptance of complaints; i«
suance of arrest warrants or summons-
es; issuance of search warranls; con-
duct of initial appearance proceedings
for defendants, informing them of their
rights, imposing cenditions of release
and admitting defendants to bail; ap-
pointment of attorneys for Indigent de-
fendants and conduct of preliminary
examination proceedings; (2} the trial
and disposition of federal misdemean-
or cases with or without a jury where

the defendant consents 1o trjal befare
the maglstrate; and (3) acceptance ol
wrand jury returns, conduct of arraign-
ments and hearing all pretrial matters
and mations,

In civil cases, the duties include: (1}
the service as a special master in ap-
propriate civil cases; (2) the review of
appeals from final determinations by
administrative agencies, such as those
under the Social Security Act and sim-
ilar statutes, and submitting a report
and recommendation as to dispositlon
of the case to the United States District
Judge; (3) 1o conduct hearings and sub-
mit recommendations In habeas cor
pus actions and prisoner petitions
challenging the conditions of their con-
finement; and (4) the conduct of pre-
trial and discovery procesdings in any
civil case on reference from a United
States District Judge. The basic Jurisdice
tlon of the United States Magistrate is
specified in 28 USC, § 636,

To be qualified for appointment an ap-
plicant must:

(1 bhea member in good standing of the
highest court of a state for al leasl five
yoars;

(2)  have been engaged In the active prae-
tice of law for a period of at least five
years;

(31 be competent to perform all the du-
ties of the office; of good moral char
acter; emotionally stable and mature;

committed to equal justice under the
law: in good health; patient and cour-
teous; and capable of deliberation
and decisiveness;

{4) be less than 70 years old; and

{5) not be related to a judge of the dis-
trict court,

A merit selection panel composed of
attorneys and other members of the com-
munity will review all applicants and
recommend, in confidence, 1o the judges
of the district court the five persons
whom it considers best qualified, The
court will make the appointment, follow-
ing an FBIl and IRS investigation of the ap-
pointee, An affirmative effort will be
made to give due consideration to all
quallfied candidates, Including women
and members of minority groups. The
salary of the pasition is $72,500 per year,

Application forms and further informa-
tion on the magistrate position may be
obtained from:

Clerk, United States District Court
Northern District of Alabama
104 Federal Courthouse
Birmingham, Alabama 35203

Applications must be submitied per-
sonally by potential nominees and re-
caived no later than August |, 1987, @l

SAVE

30-60%
USED LAW BOOKS

We Buy ¢ Sell * Trade

West » Lawvers Co-op * Harrison
Vatthew Bender » Callaghan = Others

Law Book Exchange
P.0(). Box 24990
Jacksonville, FL. 32241-4990)

Fla. (800)824-4807

Qutside Fla. (800)325-6012
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Ex Arguendo . . .

“A democracy cannot exist as a permanent
form of government. It can only exist until
the voters discover they can vote them-
selves largess out of the public treasury.
From that moment on the majority will
always vote for the candidate promising
the most from the public treasury — with
the result that democracy will collapse
over a loose fiscal policy, always to be
followed by dictatorship.”

An observation 200 years ago by British historian Alexander Tyler,

)
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some of the reat Bns why:

W USCA is complate. It offers
mora comprahensive coverage
of lederal cases than any other
fedoral statute sourca,

B It's official. USCA ia the only
annotated federal statute set
which follows the official text of
the U.S. Code, which Is prepared
by the Office of the Law
Revisien Counsal &f the Heuse
of Representatives,

B USCA works with your library
through West's Key Number
System and other library
references.

B Ooty USCA has convenient
alphabetical indexes to

annotations,
) 1607 YWesl Publishing Company

Mr, William 01y Coleman

B USCA has superbly detailed
master and individual title
Indexes.

B USCA contains tha full text of
Imponant CFR regulations,

B Only USCA provides valuable
Legislative History Notes

directing you to specilic pages of
tha U.S. Code Congressional
and Administrativa News.

B USCA Is renowned for its
aditorial integrity.

fsn't it time you owned United States
Code Annotated? Call your West

Sales Representative today...or call
1-800-328-3352, Operator 46,

Unitedd Hintes Codo Annointod 7in-a

Capell, Howard, Knabe & Cobbs

P. 0. Box 2049
Mantgomery AL 36197

MICHAEL D. GOODSON
P.O. Box 17334
Mantgomery, AL 36117
Phona: 205/277-1014

L. JAMEES HANKING
P.O, Box A6
Hirmingham, Al 35236
Phona: 206/320-6240

'i
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