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Liabilily Plan. You'll discover lhal we didn' t 
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We came to win. 
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Interview 
Ben Harte Harris, Jr. 

Tile following Interview of stc1W bdr Pros/clcnt Ben Harris was concluciecl lust month by Robert Huffaker, editor 
of Tlw Alabama Lawyl:!r. 

A/it/Jama Ben, as you are leaving o((lce, I mn sure yotJ have 
L,1wyer; ii sen~e of 5ntisfArtin11 of r1crnmplishln~ some 

of your go.ii~. In retrosµecl, what do you see "~ 
lhe greall!SI )Ir ides lhat have been mad@ <.lurln8 
your admlnistratio11? 

H,uris: Wi!II, lhl.lr<:! M~ a tiumb cr of ma11crs, ,noM of 
which I picked up f,orn my prcdeccsso,·, BIii 
Scruggs, that we moved forward on. One would 
be gelling the IOLTA program underway, gl'tting 
the Clienl Security Fund re-e~tr1blished. We hrive 
also hi red a new general counsPI nnd, perh,1ns, 
the blf.l~P~I item on my r1~enda wa~ whe1her 10 
go forward with a captive insurance company. 
On April 1, the boc1td of commissioner~ voted 
tu do that, and we now have a company orga, 
11lzcd. So I would !>.ly those ware lho m.ijor nhH· 

um 1h01 we hnvc moved (01ward on. PlltS, we 
hove gone to work in the area of post-conviction 
<'ilpllnl cr1~e repri-1sPntr1tion, r!'lpresen1111ion of 
people on de;ilh row. 

AL: We all have received copies of the nv1i1-outs 
rrorn rhe bar heddquarter~ m1 the c:aptiw ln
~ur.inca company. Wh.it has been the response 
uf lho 111u111Lie~ of lhl' Li.ir? 

Harris: Well, we r.ilsed the organizational funds. We 
have ,·afscd something over $175,000 by lawyers 
giving $125, with over 1,400 lawyers responding. 
So we have the orgcinizntional funds, and the 
comp?1ny hi3s he1m incorpornted 11nd Is knc>wn 
as J\llorneys lnsuranc<'! Mutual of Alabama. We 
hope to be in position 10 begin promt,tlng 11nd 
ol>tclh1l11g lhi! (.dpildllta tlor, by lhi! time of thi! 
ba, convcntlo,, In July. 

AL: Wlin1 is the limcll.lblo on lrying 10 hnve the in• 
sumnce con1pony In place nnd writing coverage? 

Harris: Realistically it would probably take a year. 
Hopefully, it would be quicker 1hc1n lhat. I would 
hope we could do It wi 1hin ~Ix months; mnybe 
a year would be morl:! ri!illistlc. 

AL: Whal typC!. of covt?rclKC will thc company be 
offering? 

Harris: It wfll be essentially a clahns-1li.1dc policy I think 
und with sorne toll options on it. Some o( the 
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other Cr1pl1ves hi!Vt:! gotton up where they write 
coverage up to $3 ml Ilion and I think up In 
North Camllna thoy have gone higher than thnl 
,11 tin,e~. But, from our surveys, It looks like :i 
high percentage o( our bar would be served by 
d pulley with limits of upwards of a mllllo,,. 

Hcmis 

AL: Who will administer the processing of the claims? 
H.irrls: It WI II be oµur<1led like Rily other insurancf? com

pany. I would anticipdlc that the company would 
prohr1bly hire a profcs~lonal cl,1lm~ manager. We 

Jti/y 1988 



will hall(' il claims t.0mmhwc on lhe board of 
director,; which WilS recently orgJnl.wd, and Bill 
Scrugg~ i, chillrmiln of the board and Henry 
I lcnwl I~ golns 10 be president o( the company. 

AL: You mcntlonl>d the appointment of a new 
general rnu11~c,f (01 the ,tdte br1r. Who i\ that, 
.ind what will hi~ role bel 

Harris: We Were mo~t ro,tunJtc to be• i!ble to have 
GC'neral RobNt Norris return hornc. General 
Norri~ Is pre~Pntly the Judge Advocate General 
of tho Uniled Stal<'!> Air Force. He i~ a two-star 
11eneral, ;in Alal>11ma l.:iwyer who b retiring cJ. 
fc<.tlvc July 1, nnd by Au8U\t I or no later than 
Scptcm1bcr I, 1,e will lie on board with u~. He 
hos hod,, \lf'ry bro.id b,1ckground in .ill phases 
of lilw throughout hf~ Air Force career. I te b up
to·d~tc on the model rules ,ind he ls anxious to 
i;iet to wo1k ,ind w,,,,rs to m.:11<e n high priority 
maucr g<'ltlnfl In tou(:h wllh loco! hMs and par-
1kul ,1rly loc:,11 griev,uice committees. 

A L: Wil l he be involvrd ln dlsciplini'lry proceedlngsl 
Harris: Yt>;. Of cmtM\ he will he In charge of the o(. 

flee .ind will h;ivc two or threo assistants under 
him bu1 ht' will be.• lnvolvt.>d In the Investigation, 
proi.ccutlon of cl,11111i, .,nd opinion writing. He 
will have, h.1~lc,llly, ,l free h,md a~ 10 how he 
organi1e, hb own omce. 

AL: You have been 011 the board o( bar commis
sioners for ,1 number of year, and, of coun.c, 
been tht' president thi,; Pil'it ye;ir; do you see .iny 
trcmd, in our cl1,cipllnilry proceedings? 

Harris: I 1hmk that overall the numlwr of di~ciplin11ry 
procl.'cdlns~ hil~ 111<:re.t!,ccl .i~ the bar hm, grown. 
We do hnvc.' a vory IMijC nurnbcr o( c:omplain1s, 
but in Alnhilma we inve\tlgate everything. That 
b one rtta,c,n our number\ when rhcy are 
i.hown wi th othN ,tales, seem to be high. But 
I think we t1lw,1ys need to be looking ;it our rules 
to ~cc how we c.m m.1k!! lmpmvnments. O liver 
Heod Is In cht1r1:1c of ,i t,1sk force that Is going 
lhroush th,1t pro C<.'~' now .ind will be reporting 
within the next few months .1~ to any rt•comrru,m
cfolion~ to strengthen our procc<Jurc~. 

AL: Whr11 ;ire lho ongoing Mea~ lhtll were not com
pleted durln!I your tenure 1hat Gary Huck.:1by 
will nct:d tu .. ddw"l 

H,1rri s: 0( cour~!\ GMy\ number 0110 project I~ going 
to br c,1pitolf1ln5 the lnsur,111c.c company al
though it will br done by the boJrd. Hi!, of 
cou~·, will be wry involved .ind very Interested 
In It and almlnfl ,1t S..!.5 to SJ m,llion Cilpitaliza• 
tion . Seeing that tho comp,111y ger~ capil.ilized 
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and off .i.,,cl running wil l bo one of his major 
Item). 

AL: I~ ~tock going to bC' ls~ued In th.i.t compdny? 
Harri~: It i~ going to be a mutual comp,my, but people 

will purcha,c the debentures. 
AL: We h,1\lf' all rt>ild ,ind ~{'Pn ,1 lot about the IOLTA 

µrogr,1m. Wh,,t is the current ~,.,tus of that? 
Harri : We havo wh.it is 1..nown ii~ ,,n opt-our program, 

.ind the opt-out <.I.ill' I~ Scµtcmbor I, I believe. 
So everyone who h.is 1101 opllid-01..11 will bL.!C()me 
.i p.ut of It Srptcrnbt•r I, 1988. The response h~ 
bcrn good. A~ or tod;iy WC' hovt> had 1,235 law
yer~ ~ign Ufl fC'lr the IOLTA program, and we al
rc.icly h,M! $16,500 011 hilnd . I think it is com• 
Ing cliong pratty well. 

AL : You 111ontlo11ecl thnt .,mong the prowarn~ <'stan
lishcd dwing your ,1d111inlstrcltl()11 wa~ po5t-nm
vlctlon reprm,ont.itlon. Tell U!> 1.1 lltllc tnorc 11bout 
tlw \t,llll~ or thal. 

t'iarris: Thi~ Is i1 progmm WC) got Into cnrly thl!> year. 
Chief Ju~Uco To,·bert susgestcd thnt we look Jt 
It bet.,iu~e W(' h,we (.>vl'r 90 peopl<' 011 death r<JW, 

Jnd tlw coun~el ,w,11lable 10 rt'Prt!~C'nt 1h1m, hilve 
dwlndll'<l. W(• m•<.>d tr.iinc'<J JX.'Clple who are will
Ing to tak<' 1hc~c c,1~c~ ,md tlo !>Omet hi nit about 
the b.icklog 1ha1 hns uovclop<.-<I ,1nd see that 
the~c people tlrc p1op(!rly reprl'~ented. 

AL: Wh;it will be the bar's rolcl 
Harris: Ar 1hh pomt, we ;,re tryin1:110 get runding .:,nd 

have mc-orporated the> Al,1h,1ma CapitJI Rcpre
~e11ta1ion Re~ourct' Centrr, a C'Orpor;ition that 
wlll be hc.itlcd-up by former Governor Albert 
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13rt'Wer who has been C'h,1lrini,: our 111\k forc:e. 
11 will be hou\ed in onP of lht! building., availa
ble through the Univ1mily of Al,1ban,a Ldw 
Sthool .ind provide tminrnK ,111d ,l\!ti.,1.ince lo 
l,1WY(!rs appolnwd 111 tht•.,t· c:,1,c·~ .1mJ bt: in
volved In recru11111g 1.iwyer~ to 1.ikc lhc~c cases. 
We h,1ve nie1 with Chief lustlct• Torbe11 ,ind 
/11s1lce I louston of 1he Al,1b,1mil 'Sup1c111e Court, 
,111 thl' chief fedPr.il diMrl,t ludgr~ In Al,,boma 
,mrl Judge Roney, C'hirf Judst> or 1ht1 11th Circuit, 
to t1y tel put togetlwr ,1 coordln.ilcd procl'~5. 
GN,rgia and rlorlda .ilrl•ady h,1w t•\t,tblbhed 
progr-.im!t or are furlht!r .ilon!( thJn wo .lie, bL'
lng tht? 01hcr lW(-! ~IJtc, In lhl' lllh Circuit. 

AL: What is 1hc prescm sratu~ or thr Clirnt Security 
Fundl 

Harri~: ThPre wil~ a milnd;itory .,~~e,,nwnt ol $25 per 
h1wvcr for up to four yeM, 1h.11 orl14ln,1ily Includ
ed ;111 lawyer.. The order tt'c:Pnlly h,1., heen 
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.imended to no1 Include ,pccl,11 r1cmbcrs, but 

.is of lhis date VIie' have 6,869 l,,w)i('" who h;ive 
m,1cfe ,, paymenl In 1hl~ yeilr. So we h;ive 
$171,725 on h11nd. I think WC' ME' well und1;>rway 
In )!elllng this prowam w>in14. 

AL: b 11 oper.,tlondl to lht! t!xlon11h,11 cl,1lr11s CM b~ 
p.:ild OUI ill this Slagel 

Ht1rrls: YL'S. WQ haw lht! money. I cfo not think there ho~ 
been c1 cldlm yet, but I think it I\ ,1 wry good 
program. I really k11ow o( no otht>r profession 
tha1 1akcs on this lypt' of oulig.itfon. fhe idea 
I\ 10 cover J g<1p in client pro1cc1fon bcc,w~c 
m,1lnrac-licE' policie, gcncr,1lly exdudc willful 
tlwft, of (;lients' mont'Y, ,ind the fund would of
for '\Ome protection to the publlc. ihc payments 
would b11 d matter of gr;ice ,1nrl not J molter of 
right. 

AL: C.1n you nmvide u~ ai, up~,1tc 011 tlw b~uc of 
l,1wycr adverli~lngt 

ll ,1rrls: We, of course, have our 1ulc1 ,1 tc111porary rule 
In dfett. Tht> board of comml\\loncr\ Jdoptt>d 
model rule.\ of profe<1~1on.il C'Onduc1 ,ind recom-
1111:ndl'<l them to the ~upreme court, ,,long with 
cornmcnt.S, so Wt! .1rc waiting for our rules to be 
,1dor>1t'tl l,y lhc tourt, whl•tlwr they be cli!sslfled 
,1, tcmpor.1ry rules. I think th.it one of lhe lntcr
c,tlng things on 1he horl.ton ut the mo111c111 Is 
In (ul,11ion lo Model Rule 7.3 with mspcc.:1 to tar
HClccl clirec:I m;ii I ~oliclt,,tlon, Thr U.S. Supreme 
Coun l't!C'ently gmnlcd tori 111 the rnse of Shi!plro 
v. KMtucky Uar A\~orl.illon wherr KMlucky 
disclpllncd a lawyer (or eng;i11lng In 1.,rgcted dl
t!'CI mall ~ollcl!Jtfon. A) I undc,..1,111d it, In 1wo 

earlte1 cases federal clr<.ulb .,ppro>vecl 1,1rgeted 
dlr(-'(I m;iil sol,citJ!lon, bu1 tn 1hl!t Kc!ntur.ky c,1!.e, 

1hr Supreme Cot111 ha~ granwd u•rt. I think we 
!thoulcf he gelling a definitive .lll~wer from the 
U.S. Supreme Courl on th,it \0011 , 

AL: Oot·~ tht! model rulP permit ~olklt,11ion of thi~ 
t1Jtuml 

Harris: 1 he basic modrl rule doe, not. Ou, version is 
broi;1d1;?r lhiln the model rult1 b(•c,111w uf tho~e 
l',1rllN cr1~f!\ I referrc.'tl io. So, It t11dy bo thal ff 
the model rule hold~ up I would think that we 
would move to 1h11 modt.!I rule. Of uiur,11, ll 1~ 

u1> 10 1hc Alabr1ma Supreme COUit on the word· 
mg or our rule. 

AL: Wh,,t Item~ or lcgislatlon did yo1., ~cc to ~uc
ctmful fruition while you were In omcr? 

t-t;,rrls: I did no1 hove a lot 10 do with II but I he Alabama 
LrRnl Services Liabili ty An w.,, p,med during 
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our recent term of lcg,sl.ill.lrc. Th,i. act creates 
one (orm of action and on!:! c:t1u~c of action 
,1gt1ln&1 legJI services provider~, and we somc
t1nin refer to it .1s the I owyP1s' Toi t Rofo1 m BIii. 
I he lavornble aspect for l;1wyP.1 ~ is thnt It shorl• 
Cr)S till! ~ld lUl{! o( limlt,1tlom to lWP yeMS With 
J discovery period where lhP ,1li \o lutP outer 
llmlt c.ir, be four yQdrs. Thi, Wrh mmethlng that 
WJl> Introduced last ycJr .ind It did not get 
through the legislature, and ii w.i~ brouHht up 
Jgoin ;ind htt~ pas~ed. So, thb should bf, ;inoth· 
t'r help along with lhc caplive ln\urance com· 
pnny ii~ to lowPring our pmfo•\\lonal liability in
~urancC! rates. 

AL : I!. them any other legl!>l.:illon th.it you fore~('l." be
Ing o((crcd for the borwfl l of tho b.u in lht' next 
year or sol 

Harris: I guess II wi ll be J qucstic)l1 of what Gary 
I luck<1hy nnd Alv.i C;:ilnc, cel'tJlnly whr11 their 
lho11ght~ wi ll be. but I think there Is Interest 

Jgain In a non-par tis.in l'lectlo11 or ludge~. The 
bar got Involved In thl~ a few yc.1rl> .iao c1ml I 
think we ilctually got a bill lntroduC('CJ but wo 
wt!re not ~ucc~s(ul, but I ,1m hl•Jring growing 
concern from lawye~ nbOut the need for thrs. 
I cxpl'ct the Uniform ArbltrilliOl1 Act to be 
re.J,wodu ccd. 

AL : Arc thtJrc c111y thoughh that you w;int to IP;:ive 
wi th u~l 

Harri~: I hilvt' hud a great cxpcrloncc1 mal ly unjoyccl thl~ 
ycmr r1nd had ;i tremcnclou~ .:iinount of 11clp from 
,1 very fine board of commi'>sloncrs. 01 cour~e, 
ill> m,1pportioned it I,; a much l,1rger body, but 
I think It has functiorwcl extremely well. I hdve 
h.id ,1 lot of good t;isk force ch;,irmcn who have 
really taken the ball and run with It, which h;,~ 
made my ye.1, most cnjoy.iblc. I Jm mo,! grateful 
for h,wlng the opportunity to 'L'rvt' In thb ofOce. 

AL : So now you can go back to work, and ~iour l,1w 
p.irlncr, wi ll be happy to sec you bock. 

Harri s: I hope they'll take me h~ck. • 
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Executive Director's Report 
Bi J!er is better 

The Alabarno State Bor is complel· 
Ing its firs! year under the expt1nd• 
ed board c,f bar cornml~sioners. 

Thlrwen new members joined the gc>Ver
nlng body July I, 1987. 1'hC! .iovcming 
bodies or mo~t bar ~soclaLlons are con
siderably smaller than even our orlglnal 
39-meniber board. Our neighboring srato 
of Florida, with o lawyer population five 
1irne5 1hr11 of Alc1bi'ln1c1, had the only other 
39-member board, tying us for the J;,rgest 
governing body. In 1987, most associa
tions reviewing th<lir strnc:ture!l were i<,ok
lng at reducing their board si.w to stream
line their opcrarlons while we were abouL 
to experience a one-third increase In size. 

I was skeptic.ii that the expanded board 
would significantly enhance the Alabama 
State Bar operations when weighed 
against the cost of expanding. The effec
tiveness of the ontH:ommlssioner-per-cir
cult board had alway~ Impressed me; I 
honestly fall " bigger" would not bo 
better. 

The quality or the new members- iii 
fact the overall caliber o( those persons 
who sought I.he new ro silions- was out• 
s1crndlngl I now am convinced lhat the 
uxtraordinarily productive ye..ir we are 
concluding could not have bul,!n realized 
wlthoul the expanded b<>ard. I cannot 
recall a more active yoc1r, <1t1u do not 
believe the achievements o( the past 1 :Z 
months would hnve been possible with• 
ovt these additional "working leaders." 
Consider the following. 

lhe CLIENT SECURITY FUND is a 
reality; G,8€,9 member& hr1ve mRde their 
1968 pay111ents. One thousand two hun
dred thlrtee11 of lhcse were spacial mem
bers who were subsequently exempted 
after 1,430 olrendy hnd paid; only 269 
a5ked for refunds. There are only 344 
members who wi ll reqiiire follow-up 
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stmcmcms. Even though we created a 
Client Security Fund In 19711 it never 
achieved vi;ibillty. Our 11ew board mem
bers helped tremendously In educ;illng 
ihe bar to the Client Sl!curity Fund 
concept. 

IOLTA In Al~1bama has captured the r1t
to11tlon of ma11y of thu oldur and ustab
lished pmgrnms. The recruitment effort 
or our board h.is resulted in our reaching 
over 1,000 rmrtiripar,ts In 90 days, nnd 
Income for the first quarter has exceed· 
ed $35,000. The rer1I benefit~ of the pro
gram wlll be realized wh(,!n the Alabama 
Law Foundc1tio11, lilc., m3kl!s Its first 
grant:. In late 1988. 

The MODEL RULES OF rROrESStON
AL CONDUCT arc awaiting action by tho 
Supreme Cou,t of Alubama. Work on the 
proje~l begi!n berore the expanded 
board. The broad experience, of the 
bo;ird members have resulted In i.l mean· 
lngful set of prac:tici;il rules (Qr all lawyers. 

The Incorporation of the CAl'lrAI . Kt· 
SOURCE CENTER Lo deal with the post
conviction appcc1I process for death row 
Inmates was accomplished In record 
time. 8l'Ond board support was essential. 

AIM (Attorneys Insurance Mutual of 
Alabama) i:, lnrorporated. I hope the 
capltalizi'ltlon effort c:on be underway In 
July 19U8. In the undertaking, the le;ider
shlp of the board of commissioner~ WilS 

essential, ,rnd their to nllnm:cl ~upport In 
the capltallz,Hlon error, wl II be the key 
to AIM's success. 

The LEGAL SERVICES LIABILITY ACT 
is the bar's key legislative accomplish
ment. The larger board contributed to 
the highly successful efforts to win pas. 
sage of Ibis bill. The boMd was ;i key ele
ment In the bar's ability to gain Input in 
the dra(tlni, of other lcgblallon which dld 
not pnss, but which would have been 
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signl(ic<111tly bcLter after the bar's Input, 
had ft been enacted. 

The addition.JI member~ have enabled 
the bitr to (ulrlll il~ professional regtt• 
latory function more efficiently. i he abil
ity to more readily convene our fli ~cl
pllnary boards has pcrmlttcd a more ex
peditious handling o( corr1µlaint~. 

Most b.1rs would like to achiovc one 
or two of these goals in an udminlstrative 
year. Our successes this year arc truly 
mm;1rkable. 

The ;idclition"I boflrcl members have 
made the bar more represent;itfve. I do 
not think any of the new members fully 
apprl!dated the d1m1ilnds on their sched· 
UIC!. in scrvinl!I you. II was gratifying to 
see every one of tho~c person~ who werl! 
elected for o one-year term seek election 
to fl full three-yPJr term. The future is a 
bright one. Fortlinotely, we have not yet 
been adversely ;iffected by ;:i shrinking 
volunteer base of cap<1ble and wi ll ing 
workers. • 
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Norm,,n 

K ei1h B. Nr,rm;in, an Opelika 
11iltlve, Joined thP stafl o( the 
Alabc1md SI.ill' Bar in e.irly MJy 

a-: director of program!t and ac1lvllles1 

hrlnRlns J broad range of cxpl.!rlcncc 
to this position, as woll as ,1 provo,, 
record of volunteer leadership In the 
pro(e,;~ion, 

Kelth is a gradu,uc of Dukt1 Univpr~i· 
ty. He was in the s1.hc,ol's ln,11tuw of 
Poli1.y Sdenccs u11d Public Affair~. Upon 

Profile 

Meet Keith Norman 

complorlon of his studies JI Duke, he 
enrolled .11 the Unlver!»lty of Al,ibamJ 
School of L.1w, graduating In 1981. 

Following gr<1duation from 1.-iw school, 
he served cl) J!t!tbldnt director of the 
Alabama Law ln!ttltute. Keith then 
hec11nw ~taf( attorney (or senior 
As~ocliltl' Justice Hugh Mr.1tldox r1t the 
Suprt•mc• Court of Alab.1m,1 In I 982, .ind 
In 1984, he startecl with Balch & 
Bingham In the firm's rc.il cs1c11e and 
lltigatlon ,ections in it!> Montgomery 
orncc. 

Keith h.1s bee11 a 111cmber of the board 
or editor,; of The A/Jbtlllw l.r1wyer ~lncE' 
1983. I le i~ .Jctive in the Montgomery 
County Bar'~ Young LJwycrs' Section 
and ~(·rved a~ preside,,, l,ist yl.!ar; Keith 
also h,1~ ~erved on th<' '>lille YounH 
L.:iwycrs' S0t..tio11 E>wrn1ivc Committee 
since 1985. 

His demonstrated interest In the work 
of our har. and the profe\~lon In gmcral, 
cauwd his seleclfo,1 for hi~ new position 
to be widely ilcclalmcd and very fovo,·· 

,1bly received, and hi~ nr~thand working 
experience In bar atllvlllcs allows him 
to be illl rffcctlvo bar cxccultvc. Keith 
ovcr!tees all programs and works do~e
ly with our committees and section). In 
addition he work~ with the M.-u1tl,11ory 
CLE Comml~~lon. 

rib prior t•xp1;1rlence as counsrl to the 
Judiciary Conrn,tuee of both the 
Alabarn.i House (1987) and the State 
Senate ( 1988) brlnRi. a new dimension 
10 our In-house lcglslative inl<>re~t~. 

Kolth 1~ ,1 m0n,lwr of the First United 
Methodist Church, the Kiwanis Club and 
rhe program bo,,rd of the MonlRorncry 
YMCA 

He is marrit'<i to the former Tcr<'sa 
Miller of DothJn, who i\ 11 member of 
1he Alaban1.1 S1.it<1 l3i1r, and ~w(( :ittoriK,y 
f<>r Ju~ticc Osc.ir W. Adamq of the su
preme COllll, 

Th<' writer I$ panlcularly plt!,1sed to 
have this mo~t t1ble and ex,~nwly wl!ll
quallfled adrlilicm 10 1hc IM1 ht.'ad
quartcr'~ family. • 

RTH 
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Birmingham Eats Out 

Welcome, ag,1ln, to Blrmlnghnm and 
the Gilllerlil. Thi<, enormo,,~ m11tl en
closes 1.75 million squr1ro fe<>t of :.hor
ping hp.ice, lncludlnK o ~kyllglH ncc1rly 
a qua, tc, of J 111ile long, a11d offors many 
stores new to Al,,bJmJ. 

For tho~c wh<> h,wo better thing~ to do 
than ~hop, hl.lrl! h, <1 summ,Hlicd version 
o( the 1906 Al.ibamt.1 L.iwycr\ 11uldc to 
Birmingham. 

Re&laurant 
The v;1rlety oi reMc3ur,mb av.illJblc In 

Blrminghdm l!t great. 1 he following list 
Ii. not cxhau!.tlvc, but merely represen· 
t,uiw of favorltt> ~po,., of th«! Birmingham 
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by Gregory H. Hawley 

Bar. For t1 more complete guide to rost
aurants, consult your local hotel or 
telephone d I rectory. 

FAMILY RESTAURANTS 
John's Restaurant 
112 21st Street North 
322-6014 
11 a.m. to 10 p.m. 
Monday-Saturday 
Closed Sunday 

The seafood I!. c1lwc1y~ frc:.h, the c:orn· 
brcJd Is good, the slaw cannot be beat 
and the ~teaks (I am told) .ire morE' than 
adequme. Do not pass up the softshell 
crab~ if aVc1ilc1hfe. 

Mld1<1ol's Sirloin Room 
4JI .lOlh Street 
322-0419 
Closed Sunday 

If you wnnt your basic !Tit!,1111nd potd
tocs fore, rind ontorlaln yourself by look• 
Ing at photos of sp<>rh htJrol'.!~, Michael's 
i~ your pl11t'e. 

L.1P11rcc RcstJurJnl 
2013 51h Avenue North 
2515936 
11 11.m. to 10 p.m. 
Closed Sunday 
I Ike other restaurants of Its kind, It is 

all-100-frec1ucntly comp.lfl..'d wilh John's. 
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U11fo1 tun.itely for UJP,1ree, John'~ u,;ui\1-
ly wins; some ~.iy It is a closo cJII, I( 
lohn'~ is crowdt'd, try lclParei.'. 

Lco'i. Seafood ;i1,rl Steak I-louse 
401 18th Street South 
251-0347 
Clo~ed Sunday 

l ike others, Ll!o\ )t!cms to hnw (ol
lowt.'Cl the John''i mock-I. 1r ll i~ str.iightfor
w.11d fried or hmil<>d ~cafood you w,mt, 
try I cw\. 

UPTOWN 
Hlghl.-ind\ Bal ,md Grill 
2011 111h Avenue South 
939-1400 
Clo~e(".! Sunrt<1y 
Lunch only on Monday 

This Is the pl11c1• to 1,e i;een In Blrmlng. 
h.1rn, Until recl'ntly, it Wrl.'\ dettrly tlw 
"best" rest,1ur.1n1 in town according 10 
Birmingham'!. yuppie.•\. lht> nrnrllnls MC 
ou 1,;rnnd i ng, the wl11t! I isl i~ r@milrkablc 
,ind the variety ol lntorestlng Amt•rlrnn 
,ind nouvelle cuisine is worth trying. l"or 
thoi.e who do not Wilnt to break the.• bud· 
get, you ~hould go to the bar, have .1 rn.ir
tlnl ;ind try some of the crnb cl;iw~. fhC'n 
KO our nnd grub il h,1mbur1ier or 1,arbc
q1w. 

The Bombay Cirf<' 
(corner of 7th Mnue South ,md 29th 

St wet) 
322-1930 
Closed Sund,iy 

Thi~ is the newt...,t "b1N" resl.Jur;int In 
Birminghilrn, Bomb.iy h.i~ an lmaginntl~ 
m<'nu; the food is ,upcrb J11u the \l•rvke 
b W,Y KOOd, 

Dexter's on I lollywooci {two locillfons) 
354 Hollywood l.loulevarcl 
870 5297 

Chase L..Jkc 
1 Cha~ CorptJrilW Drive 
Hoover 
987-8235 

DPXIE'r'~ is ;i It's, ,rlkon~clou\ vcr,;ion 
ol I liRhland~. II i\ intimate, without bt·· 
Ing ~howy, and thr ~ervice I~ u~ually 
good. 

l.akt.'Vlt.w 13.u & Gril l 
744 29th Street South 
322-2545 
Clo,<'d Sunday 
The ,llmosphere ,11 l ,ikcvlow is IM!n 

more c.1~w,l th11n those .1bove. IL Is u vory 
good nolghborhood re~t11uran1. 

Sil vcr t ron Cafo 
3813 Clairmont Awnue 
591-3707 

Thi~ rnst1111rant i~ por,111i:1r with the ror
cst PJrk (I.e. urban "yuppie"; I.e. high 
r,ercent.ige of laW)'t!rs: crowd. While Sil• 
venron's food Jnd service .ire both more 
th;m ;idec1unte, Its prlnclp,11 al!raction 
st!f.'mN to be Its loc;itlon In walking dli.-
1.,rnre of 1-ore~t P.irk. 

Rt•st,)t1ran1 ,11 thr T.11wilrr 
Tutwiler i lotel 
P.irk Plae,c & 2ht Street 
322-2100 
Open Sunday 

rhe Re~t,1ur.int ilt lht> Tutwiler hai. very 
goo<.I food and is tryin~ hard to make a 
reputation for lt5elf. In ;idditlon, the b.ir 
al the Tutwiler Is second only to High 
l11nd\. 

llnky\ Bor & Grill 
2830 7th Avenue South 
3..!4·3126 

When Jlnky's Orst opl'ncd, everyont' 
Wl'nl to see what this new, small drl dee'(> 
rci,1.iu1,,n1 Wil~ ilbollt. Bet.JU~(! or Its sm,,11 

~ize, 11 Wtl!, cllffltull to find n seat. But 
with thP recent prollfer.itlon of new res
taurant~ In Birmingham, It h.1~ bl.'come 
fairly eil~Y to gel Into )Ink)'), Do not let 
the an dec:o rool you. Jlnky's h.,~ very 
good (ood onrl some say It has the best 
~te.iks In town. 

Christian's Cla~~ic; Cui~1ne 
Embai.i.y Sullc\ I lotel 
871-3222 
Open Sund,iy 

Reportedly the l>usi Frt•ra.h rt1\lillirant 
1n Bim,inghJm, It places less empha~is 
on nouvelle or Amcricdn cui~int• and 
more on trilditlonal French, with tr,tdi
llonal FrPnrh prices. 

Wlnsto r1\ 
Wynfrey 1101111 
988·5665 

Dinner .11 Wl11'ton'i, ii, .1n all-fNf'ning 
,iffafr. The food Is wry good, ,ind wry 
w,•ll-p~pnrc•d. Whflr some lndlcoto that 
service b ,low, it ~ePm~ th.it the ~crvico 
ill Winston'i. b Intentionally 5low to al
low p,11tons to t1njuy a leisurely meal. 
Wln~ton's is p,obably the bl!M re,murant 
,ll a hotel In Bi,mlngham. 

Meadowlark Restaurant 
534 Industrial Road 
Pelham 
663-3941 

Meadowlark I~ ju\l off I llghway 31 
about 15 minute!, M>uth of thr G11tloric1. 
l'he ownN~ h.:ivo curried <1n old rountry 

Crt•gory H. H,11vley J\ ,1 gr.ic/tJJt~· of 11,ir
varcl College and the Gcorgerow11 Uni
vcr~lly I.aw ( c•nlPr. I It• clerked for U.W. 
Clemon, Unlwd St,1tC'~ Discrir1 lt1tl8C, 
,1nd i~ .1n .moc/Jrt• with the Blrmtnsl1Jm 
firm of Mny,wrd, Coopur, Mar,on & 
Cale, P.C. 
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farmhouse into M elltremely pleas,inl BIiiy's Henderson Fine Art~ 
place for ,1 relaxed dinner. They grow ... tt 2012 Cahabil Road 2015 Third Avenue North 
of their herb~ and l>Pice~. al> well a~ most English Village 
o( lhe (IC)Wer,, on thf:! prt!nilscs. Whi le the 879-2238 VillM(e Framcl'li 
prr.p.ir,1tio11 or the food occasion,1lly Closed Sunday 2000 Cc1h,1bn Road 
ml$~1.l~ tho mark, the JtmosphPre provlrl- Engllbh Vlllngc 
cd by Its unique counuy setting makes up W1-1nda June's Deli ,111ci Wi,,o Shop 
the dtr(crcncc. 2031 Cahaba Road Antiques 

ITALIAN English Vil lage Also, there Me num~roui, places to 

Romeo\ 
870-0255 look for ilntique~ 111 Birmingham, round 

71h AVt'nul! South betWQen .21st Jnd 
Closi.'CI Sunddy principally In three areas: near Mi!gnolia 

22nd S1rccb 
Pilrk-Flve Points South, In Mountain 

252-4381 Dugan's Br0ok Vill.ige and In Homewood. 

81.! c,1roful dcm~nding the steps 10 the 
Corner of Highla'ld Awnue ;md 20th 

Street FIVE POINTS SOUTH 
bJ.Somcnl o( Romeo's. Once you ore 

933-9020 Birmingham Antiques M,111 
there, however, the Romeo rilmily wil l 2211 Maflnoli,1 Avenue 
t.:ikc cnre or you. Romeo's hafi the real reel 

Rube Burrows 10:30 rt,m. to 5:30 p.m. 
o( an lt11llnn Cf111flna ancl, a(tor O glJS!i o( 

Five Polnl.!> South Mondny through S.iturday 
Chlnnti and iln ,lppetlzer, you wi ll (col 20th Street 
a~ If you ,ire h,mlly In Birmingham .,1 JII, 

933.5570 I l.it1n.1 Antique Mnll 

frJl1CO'!, 
2200 Magnolin Avt•nue 

1318 20th Sr·eet South 
Clyde Houstons Tuesday through 5ilturday 

933-3721 
Five Points South 10 a.m. to 5 p.m. 

To htlvc a good Italian meal served out-
251-0238 

Magnolia Antiques 
dool'i under thf trees and \tar.,, Franco's Hopper'!> 2237 M.ignolla AVcnue 
m;iy PP 11. It could be 1hc most chJrm• 

Five Point~ South 
inij ancl fn•4uenliy overlooked dinlns In 

251-7243 Pyburn's Antique~ 
Birmhi~h,11111 Jnd It certainly milkes up 912 22nd Street South 
with ;itmosphcrc what it lacks In prepam-

CJb,1na Cafe lion. 
Brookwood Village HOMEWOOD 

Ros~i·~ 
870-1390 Frankie Engel Antiques 

20th Streel South 
2949 18th Stn.'(.•I 

323-7111 Antiqu~ South 
Art Gallerie s or 2737 1 IIKhway 280 South 

There are a number of ilrt gilllt>rics in 
1n2 28th Avenu<' South 

879-2161 
While Ros~i's claim~ to bu an hali.:in the Birminghilm area; some arc lbtcd Horse o( a 11i(fercnl Color 

rcMJumnt, it i, rnoro like a Michael's thJt below. 1813 29th Awnut1 South 
~erves some ltullan food. 

Maralyn Wilson G,1llery Martin Antiques 
Baccu$ 2010 C1h11ba Road 1923 29th Avenue South 
I llghwoy 280 South fngllsh Village 
991-2895 879-0582 MOUNTAIN BROOK 

This I!\ the newe~I Italian r<.'lot<1Utt1n1 In King's House Antiques 
town, ilnd perliap~ 1hu bl?!ot. Cobb GJllory 2418 Mont(.'V;llio Road 

One Cobb Lane 
FERN BARS (nCilt Fl~ Points) Oancle' Lion 

Thi.! (ollowlng estilblishments C(ller to 2701 Culwr Ro.id 
the .,rter-work cr()\N(J in search of a quick 1 lttle I louse 
dlnne,, J slow beer ilnrl night llfc In 291'i Linden Avenue Edward's Galleries 
BirmlnRh,1m. 1-iomlwood 66A Church Street • 
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About Members, Among Firms 
ABOUT MEMBERS 

Tim W. Fleming ;mnouncos tho 
removal or hi~ office to P.O. Box 14591 

Highway 59 North, RobertsdJle, Ala• 
bama 36567. Phone (205) 947·7922. 

• 
W. Spencer Frawley announce~ tht! 

oponlng of hill office <11 Suite 200. 700 
..!8th Strl!el, South, Birmingham, Ala• 
bama 35233. Phone (205) 326-0960. 

• 
Kathy Luelle Marine ilnnountos the 

estobllshmont or her office on 1hc 
Courthou~c ~qu,1ro, P.O. Box 414, Cir
rollton, Alab,,mo 35447. Phone (205) 
167-8207. 

• 
Roland C. Camble announces !he 

removal or hi~ o<llce to P.O. Box 70, 
530 Park Roc1d, Pleasant Grove, Ala• 
bama 35127-0070. Phone (205) 744· 
5161, 744-5162. 

• 
Eugene W. Fuquay announce~ his 

recent retircmom from the fockm1I gov
ernment and tho op<?nlng ur hh o<rice 
at Suite 423, FrJnk Ncl~on BulldlnK, 
205 20th Street, Birn1lngh.im1 Ala
bama 35203. Phone (205) 322-6692. 

• 
Charle5 H. Self, Jr., formerly legal 

counStil ror the University of Alab.lma 
system, office or coun~el, .1nnouncos 
that he has Jcccpted the po~lllon o( 
a~sistant director of risk man,1gcmen1 
ilnd insurance ot the Univlirsily o( 

Alabama 01 Birmingham. I ll~ now of
fice Is loc.itcd In lhe Byrd Building, 
Suite 410, UAB Sti!tion, Binnlngham, 
Alabama .15294. Phone (205) 934-
5382. 

• Charles L Sparks .:innou11ccs the 
relocation or hi~ orflces to 3000 Gal
lpria Tower, Sullc 800, Hoover, Alil
bama 35244. Phone (205) 985-3000. 

AMONC FIRMS 
W. T<!rry Bullard announces th,,t 

Faulkner E. Brodnax h.:i~ joined hlrn 
In the practice or law, with offices 
located at 108 E.bt Main Street, Suite 
One, Houston Place, Do1han, Ala
bomo 36301. Phone (205) 793-5665. 

• 
The Orm of Corley, Moncus & 

Bynum, P.C. announce., 1he relocation 
of l!'i orflces Lo 2100 SouthBrldge Park
way, SullP 6501 Blrmlngh.im1 AlcJbamJ 
35209. Phone (205) 879-5959. 

• Johnston, Hume & Johnston an-
nounces tha1 Tracey L.F. Benedict hil) 
b~ome iln associiltc with the nrn,. 
OrricE>~ :ire located at 5 Dauphin 
Slr<!til, S11lte 200, Mobile, Alabam,1 
36602. l'hone (205) 432·1611. 

• Patrick & L,1cy, P.C. announces 1hc11 
William Marsh Acker, 111, h.i~ lx!corne 
c1~soclaled with the firm. O(flccs arc 
loca1ed .i1 1201 Flr,,mclal Crnter. Blnn
ingh.im, Alt1b.ima 35203. Phone (205) 
323-5665. 

• 
EdwMd B. Parker, II, nnd Paul A. 

Brantley announce the rormmion o( 
Parker & Brantley, wllh ornces ;u 407 
South McDonouHh S1rret, Montgom• 
ery, Alah,1111J 36104. Phone (205) 265· 
1500. 

• 
Homllton, Butler, Riddick, Tartt.on 

& Sulli van, P.C. nnnounces that 
Richard E. CorrlgJn hos bPcome as
sociated wilh the firm, with office~ al 
Ten1h Floor, First National Suilding, 
P.O. Box 1743. Mobile. Alauama 
3663.'l. Phone (205) •132-7517. 

• 
Graydon L Newman ancl Victor L. 

Miller, Jr., rormcrly o( Newman & 
Miller, P.C. and Rocco J. Leo and 
Hor,,cc v. O'Neal, Jr., announce the 

(ormntion of Newman, MIiier, Leo & 
0 1Neal1 P.C. Q((Jce~ ate localud .ii 
Meadow Brook Corporate Park, Suite 
I.ZS, 1100 Corpomte Drive, Birming
ham, Alabama 35242. Phone (205) 
995,8111 . 

• 
Saleh & Bingham <1nnounrcs that 

William S. Wright and Susan B. Bevill 
hJw become partner~ In thl! nrm. 
Birmingham offlcc,; are loc,llcd 111 600 
No11h 18th Street .ind Frnanclal Cl!n
ter, 505 Nonh 20th St~CCl, P.O. Box 
3061 Birmingham, Alabama 3S201. 
Phone (205) 251-8100. Monll!orncry 
orflcec; are at The Winter Building. 2 
Dexter Avenue, P.O. Box 781 Montgom
ery, Alabama 36101. JJhone (205) 634-
6500. 

• 
The firm of Schoel, Ogle & Benton 

onnounces that h has changed It~ 
name to Schoel, Ogle, Benton, Ccn· 
tie & Centeno. The firm olso an• 
nC>unces that Melinda L. MurJ>hy, 
rormcrly law drrk 10 the Honorable 
George S. Wright, ha~ become a~~o
cl.1ted with the firm. Offices illl' lo
cated at Third Floor W.m~ Buildln~. 
2008 Third Avonuc, Notlh, B1rml11g
hnm, AIJbo'lm.t 35203. Phonr (205) 
324-4893. 

• 
HJnd, Arendall, Bedsole, Greave 

& John~ton, 30th Floor, Fi"t N,11ional 
Bank Bullcllng, Mubile, Alabama, iln 
nounccs th,1t Kelly D. Reese hn~ be
come ;:issociated wilh lhc firm. Phone 
(205) 432·5 5 II. 

• 
Richard C. Bentley, rorn,erly or 

Montgomery, nnnounces that he is o~· 
soclatcd with Rowl;ind & Rowlnnd, 
P.C., wilh o(O(.cs located al thC' Ccn
tUry Building 312 Ciay Street. S.W., 
Knoxville, Tcnnt1~sce 37902. Phone 
(615) 637-6210. 
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• 
Briskmnn & Binion, P.C. annountl!~ 

that Richard E. Browning h;is becornu 
a member of lh e firm. I he firm wi ll 
continue In the name of Briskman, 
Binion & Browning, P.C. O((Jces are 
loc.ited al 205 Church Strct111 P.O. Box 
43, Mobile, Alabama 36601. Phone 
(205) 433,7600. 

• 
I hll firm of Waller, Lansden, 

Dortch & Davis am1ounc:e!, that 
Joseph A. Woodruff ha!, become as
soclntcd with the firm. Of(Jccs ore 
located at 210Cl Commerce Place, 
Nilshil le, Tenne~5ee 37239, phone 
(615) 244-6380) and 809 South Main 
Street. Columbir11 Tennessee 30401, 
phone (Cil5) 380-6031. 

• 

Brinkley & Ford annou,,cas that 
Susan E. Baker ha~ becornu an assocl
me of 1he firm, with ofrlccs located al 
307 Rcindolph Avel1LIC1 1-luntsville, Alo
bam,1 35801. Phone (205) 533-4534. 

• 
Be~ ley1 Wil~on, Allen & M1indcl• 

sohn, P.C. annc>unccs the relocation 
of It!. offices to 10th Floor Bell Bulld· 
Ing, 207 Monrgomcry Streer, Mont• 
gomcry, Alab.im.:i 36104. Phone (205) 
2b':!-2343. 

• 
Stone, Granade, Crosby & Blac;k

burn, P.C. announces that Eaton C. 
Barnard h::is bPcome ilSSOciAted with 
th<> firm, wilh offic;es a1 P.O. Drawer 
1509, Bay Minette, Alabama 36507. 

• 
Shaw, Pit1man, Potts & Trowbridge 

o( Washington, D.C., unno11nces lh<1t 
w. Mike 1-tousc, former admlnl!,lratfve 
im l~tant to U.S. Sen11tor I lowcll Hef· 
lln, has become a partner with rhe 
nrm. Gordon C. Martin, former leK
lsl,1tlw as5l~tant ro Senator Heflin, has 
become 11ssociatccl with the firm. Of
fices ;i re located at 2300 N Street, 
NW., WaJ.hlngton, D.C. 20037. Phone 
(202} 663-8000. 

• 
The n rm or Johnston, Barton, Proc

tor, Swcdlaw & Naff announces that 
John D. Saxon, formerly special 
counsel1 U.S. Sen;ite Armed Services 
Commiltee, has joined the firm as 
counsel. Offices ;are IO<=Ated at 1100 
Park Pince Tower, Birmingham, Ala· 
bama ;35203. Phone (205) 322-0616.• 

AFFOROABL E TEAM LIFE INSURANCE -
FROM COOK & ASSOCIATES LEGISLATIVE 

SUMMARY 
-AVAILABLE-
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Compnro lh&se low non-smoker onnunl rntCJ!I for non
decroaslng graded promlum 1111;1· 

MALI! /\01!8 $2110,000 $500 ,000 $1,000,000 

2$ 2,0.00 455 ,00 870.00 

30 252.SO 480 .DO 877.SO 

311 255 ,00 46$.00 885.00 

40 330 .00 $915,00 880.00 

45 412.50 780.00 1,127,50 

50 542.50 1,016.00 1,510.00 

55 810.00 1,520,00 2.261.$0 

60 1.31111.00 2,535 ,00 3,700.00 

6!1 2,372.50 4,385.00 s.5811.00 

(1moktt'1 ratea allghtly higher) 

lionowoblo to r,go 100. Female rates samo llG mnlo$ rcvr 
y(1ara younger. All coverago provldod by oomp11nles rated 
"A Excellent" by A,M, eosl Co, 

For II wrlllon quotation and policy description 11ond 
your date or birth and amoun1 of covornge desired to: 

COOK & ASSOCIATES 
2970 COTTAGE HILL ROAD • SUITE 201 

MOB ILE, ALABAMA 36606 
(20!1) 478-1737 

Each year, at the end or the Legislative session, 
the Legislative Reference Service corn piles a 
summary of the general laws enacted and Con
stit1.1tional amendrne11ts proposed. 

The Alabama State Bar has received permis
sion from Louis Greene, director of the Alabama 
Legislative Reference Service, to make a copy 
of this summary available, without charge, to 
each member o( the Alabama State Bar who re
quests one. 

For a complimentary copy, contact Alice Jo 
Hcnddx, Alabama State Bar, P.O. Box 671, Mont
gomery, AL 36101. 
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Riding the Circuits 

Hou ton County Bar Associati on 
R<'CCnlly, lhe as~ocintion adopted rhc 

followl,1g Code of l'roft'~~lonnl Cour• 
lesy and Rcsponslblllty. ror more infor
ma1lon1 contaci I luuy Mclnlsh In 
Dothan. 

Houston County Bar As ociation 
Code of Professio n" ! Courtesy 

.,nd Responsibility 

A~ ,1 member o( rho I lou~ton Coun
lY Bar Association. I hold these truths 
to h(;! evidence of my wnduc1 ns a l,1w
yt.•r and my resperl for the lilw: 

I. I ,1dhcrc 10 1hc rulr of the low to 
govern my en1lr!.! c:onduc1 and I 
r1cknowledge 1hat the lr1w i~ 
,,hovr me. 

2. R('presentfng my clfcn1 In ,1 pro
fc•s,;ional n.-inncr ls rrty f1rst 
obl1ga1ion. 

3. I will famlliarl.w myi,l!lf with 1he 
Rules of Profc~sion,ll Conduc1 
,ind will observe ~,in10 irr 111y dai
ly prclctice. 

4. I will conduc-t myself il~ a lady or 
gt'nllcman and live my pcr~onal 
,ind proft?sslonal llrr by 1hc Golcl
cn Ruic to do unto 01hers as I 
would w.int 1hc111 10 do un10 me. 

5. r wlll be hon!.!~I wilh my~elf. 
6. P1c1ctldnfi1 law I~ nn ongoing, fn-

1ellcc:tu,rl pursuit In which I In• 
tend 10 auvanu• ill WC'ry oppor· 
tunity. 

7. My word f~ my bond. 

8. Although the ldw, lhc AmPrican 
13ar As~ociollon ,llld lhl! State of 
Ah1hilm11 Bar AssodJtlo,, reco11-
11l1.c the lflgality or public ndver
tlslng, I wi ll refrain from pl.-iclng 
advcrllscmenls In thE' nf'W'ip.-ipcr, 
radio and televlslon m<'dia, 
deeming saml! 10 bt• contrary 10 
1hp prore~slonallsm r a1t.1ch to 1he 
pr,icllce of li!w. 

9, Whcr, each ndvers;,ry proceeding 
ends, I will shake h;inc.Js wl1h my 
follow lawyc_r who b n,y .irlver
,,1ry; and if I lo>e, I will rt/fr,1/n 
from unnecessary condcmnJllon 
o( the Court, rny advcrs.iry, or his 
cllt?nt. 

10. I rrcogni1e rh;u procrdural rules 
,ire nvcessary JS 11 l,,st r<'sorl to 
order dnd decornm, therefore, ff 
my .1dve,-sary Is entlllcd 10 ~om~ 
lhlng. It !>hould bu µrovldt-d with-
0111 morion~. brld!., hcc1rlng:., or
ders and other for malhlcs. If 
~omething is a foci, II should be 
:.tipulilted in wrilina without rc
que,1~ for admission, lnterrogato· 
rlo\, witne sse~ ~nc I clocurnents. 
Vlgorou> advocacy I~ nol lncon
~l,tcnt wllh profc,>ion.il courtesy. 
I will stay above lh<.! bl!h. Cven 
though antagonl~m m.iy be cx
pPc1ed by cllents, 11 b no1 p.111 or 
my duty to my cllenl, A lowyer b 
M l c:allt1cl (or licensed) to be ob· 
noxtou,. 

11. I will not solicit cl,cn t~ or legal 
bu~inl!~~ or eng.1gr In ,,ny ,1clivi-

ly which may be con~ldNt.>d as 
!,OlidtAtion, same being nor only 
uncthic11I, contrary to IIIC' Coclc of 
Professional F.thics, bur Is olso 
llllprOfu!.!,IOnal. 

12. Ordlnarlly1 twill not no11ce a dP. 
po~l1ron until an cf(or1 h.i~ been 
mJdc to sm h by agrcemtmt. 

13. I rt•cognlze 1h11t ,,dw•rs,11 ies 
should cornmunir,11e 10 r1void 111· 
lfl,,tlon and remcmucr their ohli-
1,tt11ion 10 be courtcow, to each 
other. 

14. I will ~trive to take c1nd return 
l«1wyel"'i' telephone CJlb J!t \Oon 
os po~!lible, and when a call 1~ 
placed by or for me, t wi ll be on 
the 1clcplmne when tho lawyer 
i1nswers. 

15. r rrcognize 1ha1 ,1dvoc.it.y d<X!s 
not Include har.15smen1. 

16. I r<'cogni1e th.:it .idvo,acy doe~ 
not include needless dcl,iy. 

17. I wlll bo ever mindful lhnt any 
motion, trial, cou,t ,1ppt>ar,1ncc, 
dapo~itlon, pleJdfng or legal 
tcchnlc:allty com ~omcone time 
,md money. 

18. I believe that only c.11tom~, and 
no1 wcre1arles1 paralegal!., lnws• 
1lgn10N or olher non-lnwyo~, 
~hould communlcnt.c with ,1 

Judge or appe;ir before rhc judge 
on subs1,mtlve m,1ucrs. These 
non l.1wycr!, ~hould not pl:icc 
thcmselve) ln~idt! lht> B,u In lhe 

. t date to get changes 
in this year's bar directory is August 15, 1988 
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Cour1room unle.ss perml.,.,ion 10 
do so ii; granted by the Judge then 
presldll,g, 

19. I wi ll stand to addres~ lhe Cour11 

be courteous a11d not c1rguc with 
the Court but may, when re(JllCSt· 

cci and porn1isslon gra11tcd by 1hc 
Court, state my position to the 
Court. 

20. I have 1he responsibility 10 Jdvlsc 
my client <1ppearing in the Court· 
room of the kind of heh1wior ex
pectPd of him (i.e., no chewing 
gum, no sun11lnsses, prqper .ittlre, 
1.!lC.), 

21. During any Cc,uri proceeding, 
whothor In the Cour1roCJ1,, or 
Ch,m,bcrs, I wll l dres~ In .i co,1t 
.:ind tie 10 show my respect for 1hc 
Court and the l.iw. 

22. I wlll ;ilw;iyi; be punctual, or suf
ficiently in .idvance or the ap
pointed time, so that prclln,lnary 
matlcrs may be disposed of In or
der to start the meNlng, trla I, 
hearing or conference on time. 

23. I I ecognl1e thnt il lawyN should 
not become too closely a~sociat
ed with his client's activities, or 
em<Jtlonally Involved with his 
ci lCnl, 

24. I am thankful for the ability and 
my opportunltv to be ., 1.iwyor. 

25. I nppreciilte the respect, trust ,md 
friend~hip which tJtht>r l.iwyt!rs 
h11ve Riven me, and I wl II act al 
1111 times to pre~l'l'VI:! thC! rnuluJI 
fei?lin>.1 of carnaradcrlc among 
lawyers which exists in Lhis Br1r, 

because without It my clients and 
I suffer. 
ADOPTED MARCH 30, 1988 

i alladega County Bar Association 
At .:i recent mcetlng, the Tnl ladega 

County B.ir Assocl.itlon elected officers 
(or 1988·89. The omcers elected were: 

President: Edwin 13. Living
ston, Sylacauga 

Vicc-pm$ident: I lu<.!I M. Low, Sr., 
TJllatlega 

Secretary/ 
treasurer: R. Blake Lazenby, 

T.111.idega 
B11r .issocintion plan~ for the year in· 

eluded pnrticipation with T.ilkideg.i 
College In celebration of Lilw Day 1988 
during lhl.! l.1tter part of April .ind the 
Orsi part of Mdy ,rnc.l Th(! Peoples' Law 
School to be held in the foll of 1988.• 

Estate Planning 
Newsletter Available 

A free publication on estate planning is avail
;;iblc from the American Institute (or Cancer 
Research. The quarterly newsletter, Estate Plan· 
ner, is designed for probate arid Lrust attorneys, 
bank trLJst officers and others Involved in estate 
planning. 

Only 3% of the Appraiscr-s in America have 
earned the right to be certi.Bed ilS MAI or RM. 

Offered free with each issue are detailed 
booklets that focus on planning and drafting 
particLdar types of estate planning vehicles. 
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I lansford 

Bar Briefs 

Acting UA law dean named 10 direcl 
school 

N,1thonlol Hansford was named dcJn 
of the Unlvcrslly of Alal,,1111n School or 
l aw, UA president Dr. )oab L. Thom;iq .in
noun ced In April. 

I lan~ford, the Willlam Al(n..'d Ro$e Pro
rcssor of Law, ha$ ~erved a~ acting dean 
of the school sinc:-e M.1y 1987. 

Dr. Roger Sayers, UA ac.idemlc: vice 
pl'('sident, s.tid I lansford w.i~ selected 
after ,1 national Sl!arLh. I fansford joined 
the UA faculty In 1975. I le ~ervt>d ii$ vice 
de,m or ,mociate dean from 19U2-86 and 
w.1~ named to the Rose Profossol'!,hlp in 
1987. I le I~ the author of il book. " lll lcy's 
Al.;iban;a Equiry;• (second edition), ond 
numerous law review «ncl bnr joum,11 
nrtlcles. 

''UCC Transaction, Guide;• a mu Ill-vol
ume treatise he co-authored, wlll be pul). 
ll\hrd thi) summer. 

A 1968 graduate of the Unlvc,..,fly of 
GL'<>rgia Scho0I of Ul\o\\ Hansford earned 
,in LL.M. degree .:it tho Unlvc1~ity of 
MlchlgJn In 1980. He received the Out
~t1111dhig Commitment 10 Trarhlng Award 
given by the UA Natlom1I Alumnl Asso• 
clnfion in 1982. 

r<>llowing graduation rrom law srhool, 
11,rn~(ord clerked (or Judge lewis R. Mor
gan or th!! U.S. Court or Appe.il, for the 
Fifth Circuit. I le served in the Judge Atl
vomtc General Corp~ ,1s a captilin ir1 the 

Army from 1970.73 and was assoclalcd 
wllh the Dallon, G•'!<>rgi.:i, law Orm o( 
Mlrchell, Mitchell, Coppedge and Boyett 
from 1973-75. 

Fellows elected to American College 
of Probate Counsel 

John A. WJllacc, or Atldnta, Georgia, 
Immediate past president of The Amerl
c:an College or Probate> Courhel, an
nounced that L. Lister 11111, of Capell, 
Howard, Knabe & Cobbs, P.A.1 of Mont
gomery, and Will1!1m I.. Hinds, Jr., of 
Bradley, Arant, Rose & White or Birming· 
ham, haVc been elected (pl low~ o( the 
college. Their l!lectlons rook place dur
ing a recant mc,•llhg or the board or 
regent~ or the collogc In Marco !~land, 
Florid.i. 

The American College of Probate 
Coun~el Is an lniernationcll association 
of lawyers who have been rccognl:tL'll as 
ouistanding practltlonc~ In tho l,1M of 
wills, trusts, CJ.late pl;:mnlng ilnd estate 
admir)btratlon. The College actively pur
sues lmpmvunie11ts 111 the admlnistr.illon 
In IJx and JudlclJI sysrcmb in rhese Meas 
of lr1w, in oddillon to provldln~ progr11ms 
or continuing leg.ii education for ils 
fellows, 

Member,;hlp In rhe College, which is 
a post or honor conferred by the peers 
of th!! newly-electl.!d fc•llow, ls by invita· 
tion of the board of rcgcnb. • 
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Lien Law 
by J. li ster Hubbard 

I. Introductio n 
Much ha!o bccn wrlllen ,,bout 

Alabama's mechanic·~ and materialman's 
lirn law, Jnd (or good w,1~011. Contrac
tor<,, wbron tractors ,10d other, who (X!r
form In rnnnecllon wlih iho lmprove
nwnt of renl properly .irc t1cutely lntcr
e~te<I In ,eruring payment for their work. 
CorNructlon lender.. llkcw1\C' Me inrer
estcd In ~ccurlng rcpayrnt>nt of loans 
which CnJhlc con,11uttlon of these im
prCM'menrs Jnd, mow p,irticularly, In 
m,1lntaining the priority of their mort· 
1,1c;1gc~ tM!r 1hese liens. Property ownur~ 

I lw Afobama Lawyer 

Jnd µurcha~ers are lr1ter£'\tl'<I In mJrn
winlng or obtaining clear title, free frorn 
the enrumbrancc of 'hc•<,e lien\, A signifl· 
c,1nt horly o( case law h<1s devt•loped out 
of tlw battling of thcso vJrlou~ interests. 
U11u•rt,1fnlle~ in the sl,1tu1ory provl~lon\ 
whlt.h crc,are these IIPn~ also have pro
vide.'(] .:i fortllc field (or judicial construc
tion. a, well .i~ a mlnerit'ld for the prac
titioner. 5cc, e.g., Cranr Co. v. Sheroton 
Ap,1rtmcnb, 257 Al.i. JJ2, S8 So.2d 614 
(1952). 

I his ilfticle c11nno1 begin to cow r rul
ly 1lw exl~ting body o( ct1~c l,1w lntorprci
lng 1ho~e statutory provision\. Rather, It 
will ,lllcrnpt lo provide n thtimbnail 
,ketch of thl! !>lgnlf1c11nt elements and 
current i\sucs in three bro,,cf .irras: (1) 

cl,1imlng .ind pc.rcct11114 mrchanics' 
llrnh, (2) prlorllie~ ,ind (.l) h,lnbforrlng 
llcn, to ~ubMitu1e securily, 

II. Claiming and perfecting mechan· 
ics' liens 

A. N,Uurc of lien 
Mech;inic,' and "1Jtt.<ri,1lmen\ lien~ 

("mechanic,· llens'1 ML' purely ,tatutory 
c-re..,11on~, unknown under the common 
lt1w. Gcmert1l ly, such ,, lion I~ J lion on 
rc11lty In f,wor of iho~e who (11rnlbh 1.ibor 
or materlill!> in conner.tlon with Improve
ment, to real property. 5~e fm,1nuel v. 
Unclerwood Cool & Supply Co., 244 AIJ. 
436, M So.2d 151 (1943). ffoing purely 
a crc•,1tlon ot statute, ~uch J Ihm can he 
L'Slabli~hcd only 1hrouRh ~hlct ,idherf:!nce 
10 1hc %'liut ory requlrcmo,11~ (ou11d at 
\t:Clion, JS·ll·210 lhroURh 35-11,234, Aid• 
ho1111J Cod<>. S£>e I lrJr/forcl Arcidem .ind 
lncl£>mnlty Co. v. AmC'r/r,1n Country 
C/1,b~. Inc., 353 So.2tJ 1147 (Ala. 1977); 
f 1N Colored Cumbci'/Jntl Pro,bytf'rian 

Churrh v. WD. \i\-bod Lumbc•r Co., 205 
Ali!. 442, 88 So.4.U (1921). Mechilnics' 
lien\ .ire Inchoate, I.e., \UbJl'Ct to being 
10~1 if not perfected accordlllg 10 ,1a1u1e. 
Ex pdrtt' D011thit1 480 So.2d 547, 555 
(Alc1. 1985). Consrquently, the prJctlrlon
cr, whother repre~entlng ~ clirnt perfect• 
ing ,1 lien or a client drft>nrling a lien, 
,hould be thoroughly famlllc1r with the 
~tiltutory provision~ .ind !heir construc
tion hy the courts. 

0. Types of liens 
Tht:rc .irn e~sen1iolly tw,, types of liens 

llr1dc1 the , tatutory scheme. Flr,t, there 
I~ ,in ''unp,ild balanct'" llt'n i.l~ provided 
in tlw (il"tt sentence of §15·11·210 [Cm· 
ph,l, i\ ,,ddcd), to-wit: 

"I wry mcrhdnic per.on firm or tor• 
pui.11i1m who ,h,,11 do or ,,udorm ,1ny 
work, or labor upon, or flrll1f',h any 
11111tt1rlol, fil\ture, en11lnc, hc>ill'f' or 
rn111 hl11L•ry for any bulldh1g or lm1>t(M" 
mcnt on li"1nd, or for rl!fMlrmg, ,1l1erlng 
or l,t'olutilylng 1he ,,,m(', under or by 
vnlul• or any conlrac;i wl1h lhr owner 
1>t 1,rnprlNnr thcn.'Clf, or hi, a11cn1 a,. 
chllf'rt, rru~r-ee, cn1'1r,1t.tU1 or wbcon
lr,1c1or, upon comr,ly111s with tho pro
vbl(Jrl\ ol thi~ division, ~111111 hn,w ,11!1•n 
tlw1c•(o1 011 ,uch hulldinl! 0 1 lr11nm111.'-
111unh .111\1 011 tlw ft1t1d on which the 
~.1m<! I\ ~iluated ... : or. If t'tllplt,yces 
of 1h11 rn111r,1c:tc>r or per,ons fum/1f11nJ1 
m,111•ri,1/ tn him, tlle /lr•n shill/ e\lrnd 
1,n/y 10 tht• amount of ,,,iv unpmd l,a/. 
.inc1• clue lhe contr,1rra1 II) 1111' 0111n. 
Pr N 

In Cr.111(), tho court exp,incied the ap
pllcabllily of "unpnld b~l,1nce" liens 
h1•yond the llteral ldn!l,u,11o1e of !he ~t<1tutc 
to ccw<>r l;ihoret~ and mdtorl,1lml'n of a 
iUbcontnrctor as well 

S1•cond, rhere is ;i "full prlu•" lien in 
(,wor or 1ho\e with a dirrct contrc1ct wi th 

J. I ister I lubbJrd, c1 ()MlnPr in the Mont
gomery firm of C.1p<'II, How,1rd, KnJbc• 
& Cobb~. P.A., tl'Wtvccl hi~ undersradu 
,lit• d£>gree, mogn.i cum /,wdc, from 1/Jc 
University ol CJ:orsl,1 ,lnd lw. law desree 
from llw University of A/J/Jdma Sc-hon/ 
of I Jw. /--lo h. cl nwmhcr of ihc Alabama 
5tate Bar forum on th<' CnnmucUun In· 
c/u~try .ind lite f\/JbJm;i Stmr Bar Sec
tion on Public Con1,c1, t Lmv. 
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tlw owner and, c1~ provided by the sec
ond \cn tcnce of thl! ~tatutc•, In favor of 
a rn,lterfalman giving adv,ince notlre to 
tho owner prior 10 the furni~hing of 
111.Jterlols, to-wit: 

"ijut If the person, firm or c:orporallon, 
lx•fore fumlshini; ,111y rn,1tl'rl,1I, \hall 
notify lht• own1'1 or hi\ ,1gen1 In wriling 
lh,11 ,uc:h cenatn spec:1flro m.itl!rial will 
he furnished by him 10 tlw <'Ontr,1<:lor 
or subcontractor for uw 111 thtl hulldlng 
or lrnprtlVCtn('l'll\ on th<' l,1nd of the 
1iw11N 01 proprietor .ii ccrtilln specified 
prlc:as, unless tho ow1111r or p1011rlr;>tor 
or lils nst·nt oh)ech lhflr<'lo, the fur-
111\fwr ol ,u,h materl~I \hull htMl ,, lien 
for the lull prke thercool • , •· 

S1rangl1ly enough, the ~tatule appears 10 

m;ike thP "full price" lil!n by advance 
notlrt• ilVailnblc only lo ,1 111,llcrlalman, 
il~ oprm~rd to thtl~O ,upplylng l,1bor and 
wrvitt·~. Sc.•(! Crane, rJI 616. A "full price" 
llt'n )iKnlficantly Increases tlw rights of 
1hc llcnor Jfld, potrntlnlly, thP si1.P of hi~ 
c>nc;umbr,1nce on the property. Such a 
lien i, b.ised e1tht-r on ., direct contrac1 
with the owner, or a wnwuc-1lvc contract 
rrc.:nrrl by lhe statute. When the m.iteri· 

alrmm provides the adv,1nc<.' notice re
qulrrd and the ownc· falls to notify the 
m.iterfalrn.in that he wJII not be respon
~lblc for the price of the mmNlnl, a con
~tructlvc contract ilriscs between the 
rn::itC'rinlman .ind the nwtwr, <>bllgculng 
1hr ownrr for the full price or the mate
rlJI& ,upplled. rurthcrmorc, the lien on 
the• ,,ro~rty may be purwed 10 115 (ull 
.rmount Jntl, apparen•ly, with some kind 
of priority Ovt'r "unp,1 cl h,,I.Jnce" llenors 
(~CC' Priorlcles ~ecliori below). 

By contrr1s1, an "unpaid h,11.u,co" lion, 
which I, the only lien ;w,1ilJblc where 
the time has lapi.ed for 11ivin8 ,idvance 
nntlcv ,md whllrl! the IIC'nor ha~ no dlrecl 
contract with the <Mnc,, '\ h,111 exlend 
only to the .1moun1 of .rny unpaid bal
tlrlCC clue the con1r;ic1or by the owner or 
proprietor . , 1

' !135-11·210. ·1 hu~, where 
tht'l'O b no unp11ic:I balance duo tho c..on
lrnctor, no lien may bu C'~t..1bll~hcd. Sef' 
Alw/J./ !owe Co. v. lndumlal Develop· 
mt•nt Bd. of lrondrJIL~ 392 So.2d 221 (Ala. 
Clv. App. 1980). 

C. Stc1>s to perfection 
All potential lienor;, with th!! exc!!p

lion or ,,n "ori11inal c.untnictor;' must 
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tulOII thrf'e ba5iC prerequisite ~,cp) to 
pcrfoc-tlng his lien: provide ~t.itutory 
notice to thl! owner, file .i vcrlOed state, 
mcn1 of lien In the probate omr<' of the 
county whore the improvement ls loca
ted nncl file suit to enforce the lien.' 
1-/nrpt•r v. I 8, C 1/'urJ..inH & [xc.iv.1tlng 
Co., 374 So.2d 886 (Ala. Clv. App. 1978), 
cert dhml~scd, 374 So.Jct 893 (Al;:,. 
1979). An "orrglnal contractor,' who is ab
~ol'vC'd only from the notice r<'qu1remen1 
(sC'C §35-11-218), is one with a cfirec:1 con
lri1CI with the owner ;ind 1m1y ewn be a 
m,11Nlalmnn. See, e.s,, \M1/wuma Drug 
Co, v. Klrkpdrrlck !ldnd & CcmC'lll Co .• 
187 Ala. 318, 65 So. 825 (1914), The lien 
will be lo~t If l'dc.h o( the thrC'e step~ is 
not cardully ;:,nd properly taken. See, 
e.g., Scc11rt1y TrJn~porwcions, Inc. v. Nel
son fxr,w,1ting nnd P,wlng Co., 55 Ala. 
App . .l2.3, 3 Iii So.2d 297, cNt. d1ml~d, 
294 Al,1. 768, 314 So.2d .i04 (1975); LIiy 
//,,gg /Jldg. Supply, Co. v. J.M Medlin & 
Co., 285 Alil. 402 , 2.32 So.2d 643 (1970); 
/ /omt• fed. S.iv. & loan Ass·n. v. Willioms, 
276 Ala. 37, 158 So.2d 678 (1963). 

t. Notic~ 
a. Full price lien 

Section 35·11·210 soil> out the notice re
qulromcm1s for a full price lion. 13y Its 
term~. this section requirP'i wrlttcn notirn 
to the ownPr that ";,uch ct•r-ain, 5pcclficd 
mn<Nial will be iurntsht.>d by him (lhe 
materl,ilm,ml to thL• cof\11,ittor or sub• 
C'Ontr.icror for use In the building or irn• 
prtNumcnh on the IJnd of the owner or 
propr ietor J t cor tnln spvcifiecJ 
price.~ ... , " !emphasis ,11idcd]. Never
lhell•\~, JI the end of th!~ \t>etlon, 11 i~ pro
vided 1h.it " .. uch notice mdy be given In 
the following form, which ~h,111 be ~uffl
clent'': 

ro owner or propriNor: 
T,1k<.< Notice thdl thtJ undut<.l11nod I~ 
.ibout to rumibh , your con
It ,1c1or 01 (Ubconirac:w,, rcrtain 
mnwrln I fo, the conwuct Ion, or for 1h1: 
re1),1lrlng. uherins nr lx•,111tl(yln11 ol ,, 
bulldlnM or bulldin~, or lmp1cwemen1,;, 
011 tlw (ollowlng d!'strthed propC?rty· 

-- --- ---,,--•Ind 
thl'rt• will h<'com11 dut· lo th11 undcr
sla,wrJ on account thereol the price of 
qold mntcrial, for 1hc p~y111c1111 nf whkh 
llw umlmlgncd will I laln1 ,, 11cm, 

Ali!. Codf! §35-11-210 (1975). 
A!> l\ <1pparcm1, the !>l,llutory lorm doe~ 

not SC'I forth "speclfi<'d material" at 
"specified prices," The di~rcp,mcy has 
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boon noted by the Alabama Supreme 
Court. Avondale' I umber Co. v. f ludson, 
214 Ala. 128, 106 So. 803, 1304 (1926). 
Un<o,1una1cly, in 1h<' rMc instances 
where 1hc Alabdrna Sup,cmf' Court hns 
.1nnly1t>d 11nd applied lho atlvr1nc:e ncHice 
rcqulrc>mcnt, ii ha'> nol rc!lolvcd the 
dbcrcpancy.1 

St•ction 35-11-210 doe'> not specify how 
muc.h ,1dVilnce notice I\ rcquirc>d to ci.-
1,lbll!.h J "full price" lien. Presumably, 
su((ldcn1 riotlca mw,1 be given 10 provide 
the owner roasonablo opportL1nily 10 ob
ject "before 1he nldtorlal I~ used:' The 
own<>r ~hould be wary of wch i!dvance 
noficpq ;ind, upon receipt of !,Uch a 
notlca, ,mmPrliately ~hould no1i(y th<! 
furni~hcr in writing before the m.11crlals 
aw U!,Cd "that he will not lw fi'Sponsiblc 
(or the price there<,(:' §JS-11-210. fi.lilute 
to do so will crc:ite , 1 contrnct be1ween 
the (urnl~her .ind owner by lmpllc:a1lon1 

which not only incrc,bcs lhc potential 
.1moun1 of the Pncumbrancc but alf()'N'; 
the llenor 10 take a judgment In per
so11Jm Jf!,1in~1 the awnN. See Bucunc, 
IJrO). v. Coodllope Mlss/<>n.iry Baptist 
Clwrc/11 245 A!a. 553, 111 So.2d 75 
(19411); Avondale l.t11nlJer (.o. v. I lurlson, 
214 Al,1. 128, 106 So. 803, 804 (1926); 
Morri\ v. Bessemer Lumber Co., 217 Ala. 
441, 116 So. 528 (1928). 

b. Unpaid balance lien 
M u pr.ic.tic:al maller, "full price" lien 

notice~ .Jrc ~cldom glwn. Al tlw begin· 
nhig o( il project, m.1tcrlt1hl)On ;ire, not al· 
1u,wd to collectlon t.llfflcultlc!t dnd, even 
If lhry werP, are f'l.'luct.111t lo alienate the 
<.ontractor or the owner with legalistic 
nolh.c>~. Even though the lime may have 
p.1sscd 10 provide the ,,dv.ince no1lce or 
J "fu ll price" lien, 1he potential lieno, 
m.iy provide wrl twn nt>lirr. 10 establish 
nn "unpold balance" Ihm ,ts provided in 
§~S-11·218. The only llrnln8 µrovlslon for 
!tuch notice is Ihm It be glvon bcfore the 
fl llng of ,1 verified s1,11emen1 of lien, the 
second Mep for ien perfcctton J!I d,s
CU,!,(.'(f b<.!low. Once the notice Is given, 
,1ny unpaid baldntll In the h.inds of the 
owner is held subjccr to !luch ., lien. 
§35·11·218. With thib notice In h11nd, the 
owner rhen can t,1ke appropriate action 
In thl' di~h11rsement of remaining c:on-
1rac1 monies to the gener.il con1r<1c-tor It> 
Insure that the potential llcnors arc 
~alisfied and the property is not en
n1111bered. 

The A/nbM1t1 L.1wyet 

2. Verlrlcd 5tatemenl of lien 
o. For m 

A ~tatutory fotm for ,1 v<!ri(ied stale
mrnt of lien, which hllh l.,c<'n deemed 
sufficient, Is bCI forth In \Pelion JS-11-2131 

Ah1b,1m;i Code. Special a11tmtlo11 ~hould 
b<1 paid 10 1he property dc!lcrlptlon re
qulrl'u In the sr.itement. Generally, the 
,1.itute rcquil't!s thar the de,cnp1ion be 
"in ~uch :i mdnner lhill 'iilme {the proper. 
ty) may bo located or ldcnrlfled . , • , " Id. 
With reg.ird lO any partlculur ~iluatlon, 
!ht• r,r.ictitioner Is arlvhccl to c!lnsull 

§35-11-lU and the inlerprf'tlllR ca\e lilW 

dos<'ly 10 determine what rs ~ufOclent.1 

A~ discu~~,'Cl below, the c•>denl or the pro
perly encumbered is affeclrxf by lht> locn
tltm or n,1ture or the prop0rty.~ 

I. City or town 
When the bulldlnR or Improvement on 

which rho lien is cl.iimed i~ lotated in 
ii city or rown. the lien e>.tend'> to ,111 of 
the right, title and lntcrc!.l o( the owner 
lo 1hr building or 1mpr(1w111l•n1 Jnd the 
l,1nd on which it Is sltunrcd .ind "10 

the t•xt11111 in area of 1lw e,,ore lbl or 
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parr,•I or lilnd in ii clly or town .. . . " 
§35-11-210. Where multiple building~ 
c1nd/or lotf, or pdrc:cls arc Involved, the 
lien m..1y att.1ch to ,,II o ( thu lmproVt. .. 
nu.'tll~ togcthc, wllh 1he I.irids upon 
which 1hcy are ~itlmlcd. A/,1. Code 
SJ5· 11·217 (1975). Whrl<' olrfor Al,1barna 
raw~ ,lpf)(.'amd to rNtlllrt' lht! mdteria l
m,1n 10 !.Cgregate tho m;i1<•rl,1I~ Jtcordtng 
to lht! building bt!rore he nled lw, ~late
mcnl or lfcn, (Set•, l' .g., Richardson 
Lumber Co. v. I /owe/I, 219 Ala. 328, 122 
So. 3•13 11929)), currPnl ,1u1horlty nllow~ 
.i '>l/Jtoment merely to cl,1in, ,1 lien "sep
.ir,11ely, ~everally, ilnd Jointly" a, to tlw 
'>peri(ird parcels of l,1nd and tht? ~pl?CI· 

fird building, ,lnd Improvement~. 
O'CrJdy v. Bird, 411 So.2d 97 (Ala. 1981). 
Tho propl.!r allocation ror eJch irnprove
mon1 would be determined lillcr by the 
COUii, Id. 

Ii. No l in city or town 
WhPre the llernr wc·k~ tc, Jltach pro

pNIY not located In a c.lty or town, the 
lien t•:,,,tend,; not only lo the bulldlng or 
lmpr~me nt~ and the land on which 
,uc h Is ~ltua ted, but abo to "one acre in 
.1dultlon 10 1hc l,1nd upon which the 
buildln a or improvement I~ situat· 
Pd , , , " A/(1, Codi• §35-11-210 (1975), 
SC'rlion 35-11-217 mqulie~ llw c1ddltlondl 
Oil <' .ic re to be selecu~d from "I.ind ~ur
roundlng the !.aid building or Improve
ment ,md contiguou .. 1lww10:' The sclec· 
lion rnu~t be ma<lr prior 10 thL• llllng of 
the verified slaternen1 of ll('n. Id. Where 
the t lnln1.:in1 doe~ not h.iw nnd c,1nnol 
1Pnsor1.1hly oht il in ;in ;icnir ,1tc de~crip
tlon of the one arr!', hi, wrlnl.'d ~tc1te
mcnt of lien ma} dP,crilw the bulldlng 
,ind th1m cl,um ''one ,1c:re of land sur• 
rounding .ind contlguou," to the build· 
ing. O'Grady v. Blrcl, ii II So.2cl 97 (Ala. 
1961). (appJrcnlly overruling,, more cnn
strlnl ve rcodlnB or the , tntutory dv.scrl~. 
tlon 1c41Hremenl~ In /'owl<•r v. MJckim
ccp<', 233 Al.i. 458, 1n So. 26C> f1937J). 
In tht• rnsumg action to cnforu: the lien, 
1hr rour t '>hould bc.e 1)(.'ti11onf'cl to order 
,1 .. urvcyor 10 determine• an t1ccur,1te 
de~crlptlon of the one ,Kil! , le/. 

b. Where to fil e 
Thr verified m trmrnt of lien must be 

fllpcj In the office of lht- juc-lf!P of probate 
of tlw county wl'lt'W thl! ~ubjc<.I proper
ty t, loc.1tl-d. AIJ. Codl· §35·11-213 (1975) 
When lhl' property 1s loc,1tet.l In more 
th.in onr county, the 'it.1tement mu!>t be 
filt'U 111 c.ich county whrrl' ,o located. 
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c. When to file 
Different time perlod'i t1re pru~crib!!d 

by \ t,1tutP for the• fi fi111o1 or the verified 
\ t<1tPmcn1 of lien, depending ur,on the 
~tilllt "i of the po!Cntl,11 lll'nor. 1\/,1. C.odr 
ris- 11-215 (1975). l.Jbo1ers must file the 
~t.ilt•nwr11 within 30 tlo~, original i::on
t1..1ctor~ must file wll l' in \IX months and 
IM.•ry other claimant rrru,1 OIL• within four 
month~ nftPr the l,w lwm of work or 
m,llerial ha~ beon performed or fumish
c>d. Id. A "full-prlco" llenor i~ con'iidered 
,in orlglnol comractor within thlb sectitJn 
and, thus, h.is six rio nlhi. to Ole his 
vcrlflet.l 'ilil tcmem of lien. 'iow/mrn Sash 
ol I luntsv/1/e, Inc v. Nt1n, .l85 Alc1. 705, 
235 So.2cf 842 (1970:. 

3. Suit to enforce lien 
il , Where to file 

Tht> third ;ind fin;il ~l<'p I, to fill! ~ult 
In the circuit c:ourt (or tJlstril.l cou, l when 
thP ,,mount Is $50 or le.,,) of tho county 
wh1•rv the p,opc, ly 1~ oc.111.'d. Ala. Code, 
~ 35-11-220 (1975). If the )Ubject proper
ty I\ located ir, 1wo or mor<' counties, 
scpilratc ,Jdlons must be brouKht rn each 
or 1he lnvolvecl countle, . Unir<'cl Supply 
Co. v. / /,neon Construction ilnd /Jcwlop
ml"nt, Inc., 196 So.2d 1047 (Alr1. 198 I). 

h. When to fill:! 
1 lw arllon mu~t bc con1mer1ced 

' 'within sh< rnonth~ Jller the maturity of 
lhl' c1111rc Indebtedness ~<'cured" by the 
lien. AIJ. Cocle, §35·11-221 (1975). Thb 
h,,r. been cons1n1ed to me,in 1hc point rn 
time when the debl i• con1rnclL1ally due 
,md ptly,,bk• 10 1he lionor. I lomc led. Snv. 
& I o..in M~ 'n. v. Wllll,Hll~. 276 AIJ. 37, 
158 So.2d 678 {1963:. Express contr.ict 
13rovl,loni. ~pcclfylnf! such .i due date 
will comrol. Sherrod v. Crane Co., 236 
Al,,. 344, 182 So. 48 (1938). I( no expre~) 
con1rart11.il provi<;lon-; arc av,,11.iblc, other 
cvidnnn> , uc:h <1~ Invoice d.1tcs, stJtc" 
nw nl~ ,ind co,respc>ridonce will be con, 
\idNt•cl. II apµr.Mr!> 1hc c:m111, wi ll .i~i.ume 
th,11 tlw indebtedness matured on the 
d.111.• of till' last labo, pNfomwd or I.isl 
rn,Jtt•rl,11, (urni.,hed unlrs, It I\ ~hown 
that .,n ,1g1eernent e'<i,tC'CI for the dc.ebt to 
rn,1ture .:it a rl iffenm t •rme, Sr•c• Ycc1sl!r v. 
Con,1a/ Mil/work, Int., 510 So.2cl 188 
(Al,1. 1907); G.irr/1,un v. I lc!wklns l.vm/Je, 
( (),, 111 I\ IJ. 308, 20 So. 427 (1896!. 

c. Necessary parties 
Soctlon 35-11-223, Al;il,,1m;i Code, pro

v1dP\ th.it, In action'i to en(oru• a lren, 
"ilfl per,ons intef"l/~tt!d in the rt1<11tcr In 
contrtM'"Y, or In tht proµerty c.harged 

with the• llim. may be mtide p.irtie~; bul 
\Uth J) Jre not made panle, ,h.,11 not be 
bound by the judgment or proceedings 
therein" In other word,, I( tht• lll'n c.lalm· 
ant intend\ to establl~h .1 µr lorlty over 
nnnthc~r party interoswd In the property, 
&uch ll!t II mortgagco, then that other per
\(lll \hould be m.ide a p.:irty to bind it to 
lhe Judgment. Set' 'itilr<'k v. fKW. Inc., 
410 So.2d 35 (Ala. 19821; Lrly / IJgg Bldg. 
Supply Co. v. J.M. Medlin 8. Co., 285 Ala. 
402, 232 So.2cl 643 (1970). The ownor or 
proprlt!lor of 1he subject property is a 
nrct'\\,HY party to .i suit to roreclose on 
the property In satl~(action of thr llr n.\ 
.St!l' 5tJrt>k; 11/y Flag. Fur tlw, more, where 
the llen claimant ~eek~ to e\lablish an 
"unp;11d balmce" lien, thr 111moral con• 
lrilr tor r<, a neres~ilry party . .Sc•c• Williams 
v. /Jyrc1mr'rl D~velopmt•nt (tJ ., 289 Ala. 
473, 2C:il3 So . .ld 752 (19721, 

cl. w.,ivcr or rele.1se defense 
To establish waiver or rclr,,st.' of ii lh.m 

cl.1lm, the defenciing p.irly mu)t ~hov., 
thJt the lien daimant "knowir1gly ,ur· 
renclcrc•d or waived" It\ right lo the lien. 
Noland (o . v. Southern Dcvclopmenc 
Co., 445 So.2d 266, 270 (Alo. 1984). Fur· 
ther, ' ',1t1 ,1gr<-•c,rrer, t hy a pc" on enlilled 
to ,1 lien thJi he wi ll look c•xrlu~iwly to 
the <.Ontt<ittor or some person othc>r than 
the owne, for the p,1ymen1 or thts claim 
lllilY be il waiver of his right tu a lien:• 
Id. A provision in a conlrilt l between the 
ownl'r ,,nd the 1:1ent!r.il t:ont,.ic.tor waiv
ing ,,11 llen, lb not binding on th<.' l.:iuorers 
and m,1lcrl..rl111cn of tht' 8C11er.il contrac· 
lor uri lcs~ they have ac.tuul notice thc•rpof 
whrr, they rurni~h l;ibor or material. 
811/..cr St1nd & Grave•/ Co. v. Roger~ 
Plumbins 8. Heilting Co .• 228 Aid. 612, 
154 So. 591 (1934). By st.,tutc, the general 
ro ntmrtor 111,1y forfeit his right to J lien 
by f,1rll11g to provide 1hc owner certain 
lnform.111011 0 1 lists as to m;,terl11l111en 
dnd l,1boror~ on the project or f,,ill ng to 
P••Y ~uch p.irtles "in accord,inc<> with ilny 
sp<.'cl,11 contract made wllh tlw own-
er . . " A/J. CodC' 'd5-11-291 (1975). 

Ill. Prioritie s 
A. Prior or suh$cqucnl mor l1:1al!CS 
I\ mechanic's lion attaches, for pur

µo~l'\ of cst.iblbh lng prlo,lly over other 
lien,, mortg.igcs or encumbrancr~. ,11 the 
time of "lhl! commenct"mrnt of work on 
the> building or imr,rovem(1nt .•.. " Ala. 
Corle § ~5-11-211 (1975). "Cmnmon<.t!-
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men1 of 1hc work" hu~ been Interpreted 
to menn tho time that th!! mc1teriill for 
which ,, llnn is ,;ought is lncorporatPd In, 
to the building or improvcr1'Cnt or at lea~, 
furnished therefor at the con~truction 
site. G.rn1b/cs, Inc. v. K,1nsi1s City Title In
surance Co., 283 Al,1. 409, 217 So.2ri 923 
(1969). By statutt•, rt is provlrled th.:il, 
"l!>]uch lien JS 10 the land ,mcl bul lrHng~ 
0 1· lmr,rc.M•ments thereon, ql,,111 h,wC' 
priori ty over i!II 01hrr lien s, mortgages, 
or h1wmhranc-e\ (~le] crcatc:rl )Ub)c>
q11ent to 1lw commPnCPmenl of work on 
the buildl11g or l1nprovPmPr1I .•.. "A l.i. 
Code §.15·11-211 (1975). lemph,,~i~ adtl
edJ. Con~equen·Jy, urdul con~truction 
lcnclc>r, ,hould in~u,e that no m,11rri,1I, 
arc furni~hed ilnd 110 work Is pcrformrcl 
prior to thl' exE!C'ullon of the con,truc:1ion 
loan mortgJge. It ,~ thP pnor cxccu11on 
of the mclr tgagl!, c111d not It\ rcc.ordlng, 
whlc h c11,wbll shc\ tlw priority of the 
mongage over mcch,mic.' lien\. Kilgor!! 
I fardw.ur & Bldg, Supply, Inc:. v. Mui/in~. 
387 So.l d 814 (Ala. 1980). A/J. Codp 
§35·11-211 (1975), If ,1 potC'ntlal con~truc
tlon lc,ldl.'r determine~ thm work hai, .il
ready comrncncwt before It un obtain 
Pxe1.utio11 or the rnongage, h 1yr,lci1lly re
quire, wl'illcrl subordination of all lien 
right., ,1Kned by all who h.ivo furnished 
labor or m;iteriill~ ur1 to thJt point. l'ailurC' 
10 ollt,1in such subortlin,11ion .1~1oc!rnent~ 
will rc~ult in thow mechanic\ ,11,cJ mc1-
terialmcn ol>talnlng ., lien with priority 
Oller the mortg.tgc. 

Prior 10 1933, with rPgard only to the 
huilding or impro\/Cme111, ,, mcc;h,rnit'~ 
Hen m,1intained priority t.itr~orirally 
owr prior mortSd8<'\ .ind othc:r t•nc-um· 
br.mcc,. C<>nfiequr n1 ly, there w,1, Jiule 
the comtruc:tlon l1•11der could do to pro
tect Its ,ccuri ty l111ert.'\I in thl' lmprOV\!
ment. I lowl'Ver, .i 19H amendment to 
tlw mC'rht1nic's llo,, l,1w (t•mbodied in 
,ection 15-11-211, .l\/.ibr1ma CtJt/cJl, il'> first 
construed In Fmpirt' / lomc: Lo,1m, Inc. v. 
W.C. llmd/Py, Co., .286 Ala. 449, 241 
Su.lei i 17 ( 1970), cssrntlally ruwr;ti d this 
state of .ifft1lr., to thc1 hcnefl1 or co11~tn.1c
tion lender~ .ind 01hvr mortg,1gces. Tho 
relevont IJnguJ!\l! ol lhe ,,mcndrnent 
rrovld~~: 

" , ,incl ,1\ IC.l hem~, mon~,1.ic,, or er1-
cu,11hr,1nce\ crc,11ed pr,or 10 tht· com
m<'n(l'nwn1 of rlw wo,k, the hen for 
~ud1 work ,h,111 h,1w priority only 
,11111lm1 rlw bulldln!! <11 I m1Jrnw111c11t, 
lh(' pmtfrrct o( \1,rh work which r, ,111 
c111ir<11y, ((>Jl,tr,tl>lt• from thr fond, 

The Al,1/1,1ma I ;iwyPr 

bur/<l,nll or 1mprcwcv11t>r1/ ,uhl('t l ul lho 
pr tor llt•n, mortjl,18\!, or encurnbr;inrr•, 
and whlc h Ctln /,i• wrncwt>d ih1wdrom 
w1tl1out /mpamng the• v,ifuc or ,1'Curi
ty of 11ny 11rto1 /fen. moflf1a1w ,,, ,•11, 
cum/J1,1nrr " 

,\fa. Coclc §35·11-211. (umph.-i~I\ ;idcledJ 
Tim, lanKUilge was construed by 1hc> Fm
plfc court as il qu.ilir ,,111011 of limitation 
o( 1hc priority n( nwch.:inlc~· lll·rh over 
prior, exhtlng mortg,11:ir~ Speclnc.illy. the 
priority cxbl~ only where the l111pr(JV(!
men1 1, 11!1op,1rable" trom the hullcllng 
,ind where 11 can bt• removed "w i thou1 
impamn8 the va.lur of security" of the 
plior mongilge. A, nowd In fmpire, 
"Whll !! under the 1933 ;1rnc11t.l1111.m1 thP 
n,Jtcrlt1l11w11'h ,mrl 1nt•chnnlc~· lir11 b yet 
~iven prlorhy on thL• hurldlng, ,u<.h pri
ority m,1y lnd~(.'Cf be C'Vilne~c<'nl If the 
building t, 1111101 be ,cpi!filted from the 
1,md without lmpalrlt1g the v,1h11• or ~t'

curi1y of the prior mortg.igl!, for In ~uch 
~ltudtlOn\ the mortg.ig<.• rcl.iln~ ii, pnor-
11y." Id. ,11 ~21. Typically, com 1ruc.1lon 
lr ndcrs olil,1in mcn1g,1ges b,)Sed upon" 
I.use p<.m;cntJge of thl' Villue of the con
~truction when rnmp letro. therefore, 
remov;il and r,alc of 1111.> lrnprov('ltWlll 1,,
d!!ecl would lmp,1lr th' tutill v,,ill<' of the 
mortgagl' Sec Overlw.Jd Door Co. v. 
fir~! N.it. Bank of Tu,kJIOOiJ, 365 So.2cl 
70 (Ala. Civ. App,) rcrt. denl<'d, 365 
So.2d 70 (Al.a. 1978). (Rc>mov.,I o( door.. 
would i111p,1ir ~ewnl) of the b,ink\ prior 
mortRJl\C, L>ven 1hou11h thP Villue of lht! 
propt'rty with doors rt•moved woulcl be 
$4u2,000, the hJl,111w due on dPbl to 
hdnk w.1s $391,740 and doors <.ould hiM' 
been repl,,ced (or only $12,1:100.) 

Clc,rrly, ,1 rautiou~ ton~1ruc.tio11 ll'nder 
hns the uppt!r h;ind under the 1.umm1 
lilw, l!!aving the mrd1;ink\ lrcnor, In 
most c,1\C~, holt.llng d lien of quC',tio,,.i
ble Villl lP, 

8. Suhsc(lucnt purclt ihc rs 
;\ mt'ch,1nic'$ I ier1 11<1, no priority over 

.i purch;iwr of the ,ub1cc.t property if it 
b µurc:h,1s<'d wi thout notlco, ,atlu.il or 
rnn1,truc.1lw. Sef' F\ p,.lrle Doutlllt , ·180 
So. 2d 547, 5 52 (Al.t. 1965). (llltC'rt•!iting
ly, in this c:J~t! J mortg.igee tncd lo "prg
ijyb;ick'' cm the rlgh11, uf ilh mor1g,,sor, ,,n 
innocent p11fch,1ser lor valuC' without 
noucc of the lien, but w,1~ rl!Jl'<'lt'd by the 
court on thl.' basi~ of the mort14Jgl• r,riorl
ty provi..1011 of Seci1011 35-11-211.) A pur
chJscr ob1,1ln~ clear a,cl free till!! to the 
property II tho purtch,,c,e i, m.idc wllhou1 

,KIU.:tl or con)trucllvl! knowledge of an 
out~t.1ndinK debt lo lht! lionor .1nd prior 
to the filing of the lien. 1 IOWliver, thi~ 
Kurlcral rule only ;1pplies to el<hting 
bulldlng,. An exception has bec11 c,.uwd 
out (or purc.ha~en, of MW buildings. Sec 
St,1rf'k v. TK~V. Inc-., •110 So.2d 35 (Ala. 
1982). Fo1 nt'W bulldtniP, a mec-hilnlc'~ 
lion propNly (lied wl1hln th!./ p1t1~c:rlbed 
, t<1llilury , ix-month period h.1~ priority 
over a purch;i,er even though tlw IIPn 
h,,d nor 1,<•t•n fried prior 10 the port h,N1. 
In sho1t1 the ''fplurcha5er of ,, new 
hulldlns Ii, c.harged with co11s1111rtlvc 
notice during thl.' \tJtutory period .1nd 
takes ~ubjoct to .i rnt•c h,mrr·~ lien filed 
011 lhti r,roper ly durillK thb purl<lrl.'' F.x 
p.irtc Douthit, 480 So.:.!d c11 S52. See 
ilho, Co//,1/Na/ /m'l'(tmMI Co. v. f>l/1,1nm, 
421 So.2d 1274 (Alil C1v. App, 1982) (a 
mortgage ce>rnp;my 1~ .il~o on c:onhtruc
ilvc> notice of the potential (or filing of 
liens on ,1 new honw during th<.> st,llutory 
,Ix-month pNiod). 
C. Competing mechanics' and m.1tcrlal• 
men's liens 

With the l!XcupUon of the "origint1I 
contractot," ,111 ci,ilm,mt; undl'r the 
ml!ch,mk \ lien IJw 1\ 1,tntl on illl rqu;i l 
loo1mg" IC'ijnrdless of who Oled their 
"'rlnt!d ,1,1wment ot lil•n fir.I (/t>Gr,md 
v. 1iul,b,1rd, 216 Al,1, 164, 112 ~o. 826 
I 1927]), or who g,w(• norlc:e first tu the 
<1wner (R,iybmn v. 11011,/ng l\utllori ty, 
176 Al,1 •198, 164 So.2cl 494 119641) or 
of who beg.i11 ~upply1r1M materl,11, lir~t lo 
the prnjoc t (O'Gr.ic.ly v. Birr/, 411 5c>.2d 
':17. 105 (Al,,. 19811 (original ducl\ion cor, 
retted on thi" point)). A/.i Code 
§35·11-.!28 (1975). Con~equer1tly, If fund~ 
f,om the ,.ilc of the Improved µmperty 
(togerlwr with the unpaid balanc:e due 
the oriKin.il con1r«1c:torl Me n)uffrdcnt to 
,J lisfy all of the lien\ In full, llwn they 
or,:, distributed pro r.11,1 among c•nc:h of 
the mech,,nlcs and rn.ill'tic1lmt•n who ob
tain .i judKment Pst,thlhhlng hi~ llrn. /c/; 
Knox v. Jone•.\, 268 Ala. 389, 108 So.2d 
169 (195Y). 

The u111Mltl gt>rwr,,I contractor who 
h,1,; e\t,1bli~hcd .i lum nPVertlwlc~\ b 
~uborrlin,ited to ,rll of !he cl,1ims of his 
~ul>contr,1C'to1 s, mi.ltl'd,rlrmm, l,iborers. 
etc., 1.iklnK only the u11p.:ild bc1l,1mP due 
from the owner aftr1 tull s<1tbf,1t11on of 
the 01ht1r llt•nor;. 13,,kcr~ SaricJ 8, C.mve/ 
Co. v. Ro<l!Jt'r) Plumbin8 & / /rt11/11g C.o., 
UB Ali!, b12, 154 So 591 (1914), On the 
other h,md, .inothcr type ol "origirlcll 
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contractor" (as commensurate with a ma
terialrnnn having a direct contract wfth 
the own~r of the "full prico" llenor 
discussed above) appf!dr5 to stand on a 
different and more favorable footing than 
other mechanic's llenors, bur the l;:iw Is 
lf!!,S than clear on this point. See lei. at 
594, 596. 

D. Tax liens 
Priority between mechanics' liens and 

general federal lax lien~ Is estdbllshed by 
the "first-lo-file" rule. A nwchanfc'i. lien 
statument nled In the probate ofncc be• 
fore the filing of such a ta>< lien fn that 
ofOce creates a priority fn the mechanics' 
lien. 26 U.S.C. §6323(a), (f) (1967); see 
United States v. Albert Holmr1n I.umber 
Co., 206 F.2d 685 (5th Cir. 1953.) 

IV. Transferring liens to substitute 
security 

A 1960 amendment lo Alab,111rn1s me
chanic's lien law provides a procedure for 
fr@l ng rea I property o( ,1 rnl'.!chan !e's lion 
and transforrfng the lion 10 other securi· 
ty. A/a, Code §35·11·233(b)(1975). Under 
this procedure, any person with an inter
est in the real property concerned (such 
as the tit le holder or a mortgagee of the 
property) or with an Interest In the con
tract under which the lien Is dairne<.l 
(such as a general contractor) may fllc 
"with the court In which the oction Is 
brought" a copy or the lien and deposit 
therein a Sllfficient sum of money or a 
sufficient bond executed by iln accepta
ble surety. The stitlute tfofinP.s what is ~uf
ficient security and should be closely 
followed. 

Upc>n receipt of the security, Lho court. 
is required to "make Mid record a corlif• 
icate showing thu transfor of the lie,, from 
the real property to the security and moil 

a copy thereof by registered or certified 
moil to the liPnor ... ·• §35-ll-233(b). The 
lienor has ten days from the receipt of the 
certificate to move or petition the? eourl 
for a hearing on tho surnclcncy of the 
security. if he docs not, "the real proper· 
ty shall 1hereupon be relea5ed from the 
lien clt1imed and such lien shall be tram,
ferred to said security:' If the lienor dot!S 
timely mo~ ot petition for such a hear• 
ing, the real property ~h.ill bo roloased 
from the lion and transferred to the se• 
c:urlty only upon o determination by the 
cour1 that the securl Ly filed is sufficient 
and 11, compliance with the st11tute. Id. 

Although the Alabama i1pr el lflle co urt~ 
hove not exrl ored the effect of thl~ 1101, 

transfer procedure, othcu Jurisdictions 
with slml lar statutes have. Gen orally, .i 
proper transfer of lien from tho rea I pro• 
perty allows the c.Hs,,,lssal of the owner 
and any claim to foreclose on the pro
perty from the lawsuit; the interest of the 
ow,,er ancl the property are simply no 
longer at stake in thl'! case. See, e.g., L/11-
co Construction Co. v. M-Clty Coricrew, 
288 $.E.2cl 125 (Ga. App. 1982); Deltona 
Corp. v. /n<Jlan Pi1/ms, Inc., 323 So.2d 
282 (Fla. App. 1975); Moise Brothers 
Cont.racwrs, Inc. v. CJH Construction 
Co., 675 P.2d 1122 (Or. App. 1984), 

One 0spec1 of lhe ~mendment needs 
clarification by the Legislature. From a 
rendins of s1,1bsec1ion (b) of tho srn1uw, 
ii appears that it contemplate~ riling the 
substitu1e security ir1 a circuit court 
where "an action" is pending to enforce 
a mechanic's lien. On the other hand, 
subsection (o) of the statute contemplates 
a tr,rnsfer of lien prior to the commence
ment of on ;iction to enforce the ll1.?r1 In 
circuit court, therl:!by lmplylng that the 
transfer c(luld be u(focted In probt1te 
court wh!!r!! the lien is filed. It would 
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~crw eVt!rycm!!'S c,.mve,,lonco If liens 
could be transforred to substitute securl· 
ty In the probate court wi rl,out the 
necessity of nrst filing il suit In circuit 
court. The writer is awMe that, in ~ome 
counties, the probate court adop t~ thl! 
view that it dous have the authority to 
transfor liens Lo substllute secllrities 
under the statute, and regularly does so. 
However, It ls also the regular pr<1ctice In 
other counties to fnlti11te r1n action In cir
cuit co1m to eJfe~r lhe 1ransfer if a lien 
enforceme nt actio n il, not already 
pending. 

V. Conclu sion 
Alabamcl's mechanic's and material· 

man's lien law is o maze of inconsistent 
and unclear legislation. Although valiant
ly striving to fill the gaps and ~mooth the 
tangles, the court~ $Imply are not able 10 

di~cern the legislalive lnl!!nt or enunciate 
<1 clear CCJurse of puhflc policy. The prac
tltlon<lr Is advised to tread carefully Un· 
tU the Legislature t1ddresses Lhis confu. 
sion with a new, up-to-date nnd compre
hensive law. • 

----- l'OOTNOTES ----
'If and whnn lho lien 1~ fully p,,ltl, cer1uln Jl,1tu1ury 
procudure~ rnuM 1w followed lo acknowtcdf\C 
~a1Moc1lon or 1hc llcn. Illa. Code §3541·lJ (1975). 
'In 8Jker Sand l/, C1i1vC'/ Co. v. Ruscr• 11/u111/J//1g 
~ I l•·t11in11 Co., 221.l Ai.J. 612, 154 So. 591, 5!!6 
11934), whtle nollnQ 1ht11 1hc sliltutory form of n<Jllc•• 
doc\ not mrt•1 ,1.,'IIQr.11 roquliurrwnri cor11Ji11ed 111 
1h1· body of rhe ~,.nu1c, the courl concluded, "\/1/e 
do 1101 feet au1horlm:i to furthw dr11h•to lhl~ Im• 
porr,1n1 ,11uut1• l,y nr,rrwl ng ., riollce which floe, 
nor 111w, .11 IC,l! I 1hi:! 1Morn1,11lo,1 conlillned In rho 
p,ilScrlbctl form or notlco:' IL or,rcars 1ho cotm np· 
pllccl tho s1~1u1ory form n~ n ml11ln1urn ~,aodard. 
11(.M<.-..er, 111 a mom rcc:cm decision, 1he <'OUrt morlc 
110 menrlon or rhe ~taLutory lorm In ill holdlng rh,11 
tho purpo11~ ndv.tnci, 1toll~c tlicl not mee1 smtuto,y 
rc(tulrcme,m. Kilgore v. First /.sscmbly of Cod 
Church, Inc., 477 So.lei JOO. 302 (Atn. 1965). ln 
foci, In Kllsoro, 1hi: coLJrl fou11d 1h1111011cc if1)Uffl· 
cieru, att1011g othl!r reasons, b&IIUS<! It failed to 11~1 
"ccriain speclfltid prlct'S" il! rcqul rt)d by 1h.-rerm, 
of §35·11·210. Id. No 11xplmia110,1 Is glwn by th!! 
euurt for 1hl~ opporenr shl(t In stondord, 
•For lnsmnro, with rcsord 10 flroJ)rrty loc~tl'd 111 ,1 
i;iry or tuwn, 11.1 dt'11t!rlprlm1 by house number. ndme 
ol rn11111 a11cJ norne of clly or town" Is surncloni 
under rho statue. A/n, Cor;/o §lS-11·213 tt975J. 
•Thi, cxtcnr uf <:1.mdumlnlu111 wopeny encumbered 
by u lll'n Is spl!Clnlly handled In Al,,. Codt• §ls.3-1', 
(1~75). 
1\1\lthough the AlalMno ,1ppellare cour15 hove nor 
uddressed whe1het on owner moy be cll~ml~s~i 
from tho suh where 1ho lien Im~ been lm11~fcr1ed 
,., subi111u1u )"curJry under sllllUiory proccduro, 
other 1urlsdlc1lonb with similar ,1~1u1vry fehcn1t11 
h~w ~o hold, Src, e.g., Delto11d Corp. v. lnt/lM1 
f'.'J/rr,;, /nc., 32.! So.2cl ..!82 (Flo, /lpp , t97S); \k:ctor 
Co. v. S111r F.ntcrpr/10<, 20(1 S.E.Jcl 636 (Gn. Aµp. 
1974). 
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Honor Roll of Attorneys Participating in IOLTA 

The Alabama l..lw Foundntion. Inc. an
nounces thot the followlns ,lltomeys and 
law firm$ have been added 10 the list of 
those particlpotlng In the IOLTA progrnm. 
The foundation thanks 1hose particlpat· 
Ing for tholr ~upport. 

BALDWIN 
Armstrong. Vaughn & Floyd 
Ferrell, Kathryn D. 
Flcmlng. Tlm W 
Floyd, J. l.llngford 
Wilkin s, Banke5ter & BIie~ 
BARBOUR 
Jackson. Lynn Robertson 
BULLOCK 
Rutl;md, Loul~ C. 
CALHOUN 
Burnham, Klinefelter, I talspY, Jones & 

Carer 
Ghee & Associates 
l..ong & LJOudde 
Wilson, Pumroy, Rice & Adams 
CHAMBERS 
Reynolds, Jr., Ch.-rles G. 
CHILTON 
BOWers & Bowers 
Latham, Wlll iom D. 
Moore, Jr., C. Richard 
Rogers, Ill , Joel S. 
COFF£E 
Mcl.er1n, 0. Brue!! 
COLBERT 
Hewlett & Black 
CONECUH 
Chapman. II, William T, 
COVINGTON 
l,alrd, Wesley L. 
CULLMAN 
Smith & Smhh 
DALE 
Kennington, Ray T. 
DALLAS 
Willlam~on & Williamson 
DEKALB 
Millican, Carol J. 
Watson & Watson 
ETOWAH 
Floyd, Keener; Cu)lmano & Roberts 
Garmon, Leon 
Willard, Will iam R. 
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HOUSTON 
Hardwick, Hause & Segre~, 
Merrill & t-larrison 
Parkman & Adam~ 
JACKSON 
Proctor, John 
White, J. William 
JEFFERSON 
Bains & lcrry 
Br.idley, Arilnt, Rose & Whim 
Burr & Forman 
Ennis, Sr., John T. 
Eubank, Robett B. 
Gorham, Wclldrep, Stew.irt, Kendrick 

& Bryant 
Griffin, Alli son & May 
John)ton, A. Eric 
Johnston, Conwell & I lughcs 
Jones, Clyde E. 
King & King 
Lee & Sullivan 
Morris & Vi!nn 
Newmi'ln, Miller, I eo & O'Nei11 
Ovson, David F. 
Porterfield, Scholl, Bainbridge, Mlm~ 

& Harper 
Resha, Jr., Salem N. 
Sanerwhltc, Wayno R. 
Schoel, Ogle, Benton, Contle & 

Centeno 
Shore.~. James L. 
Smllh, W. Wheeler 
Spain, GIiion. Tate, Crooms & 81,in 
Stockham, Ill , Richard J. 
Thompson, Griffis & Hooper 
Thompson, Ronald F. 
11ngle, Sexton, Murvln, Watson & 

Batl's 
Tipton, Guy L. 
TurbervlllP & Maxwell 
Wade, Jeannie 
Watterson, Singer & DIVlto 
Wiginton, Don F. 
Wininger & Wlnlngur 
LAUDERDALE 
Colebeck. Yiltes & Mhchell 
Harri~, Jr., John C. 
1 lill, Young & Boone 
Odem, D1mnis N. 
Schuessler & Sandlin 
Smith, Robert F. 
Wi lson, Marvin A. 

LEE 
legal Services Corporation o( 

Alabama 
LIMESTONE 
Croomc~. E. Stephen 
Rnley, Landy 
MADISON 
Barday, ferry S.inford 
Cleary, Lee, Morrb, Smith, Ev.:rns & 

Rowe 
1 larrlson, John Wyly 
Humphrey, Currun C. 
Pauor~on, Roben E. 
Wilson. Stephen M. 
MARENGO 
Coplin, Ir., WIiiiam T. 
MARSHALL 
Gullahorn & Hore 
Walker, Jomes D. 
MOBILE 
Armbrech1, Jack~on, DeMouy, Crowe, 

Holme) & R(!tMlS 
Briskmo11 & Binion 
Bryon!, Jr., Thom;i~ E. 
Cnbaniss, Johnston, Gardner, Duma!> 

& O'Neal 
Collins, Galloway & Smith 
Doyle, t>aul & Smith 
Hnrrlson, Thomas 
Jac:k~on. Ill, Sidney W. 
Johnstone, Adam~, Balley, Gordon & 

I larrls 
Madden, Ill, Arthur J. 
McFadden, Willoughby & Rouse 
McKnlgh1, Chi.tries N. 
Pme, Richard F. 
Perry, I Inda S. 
POS(~y. Melissa A. 
R.ltcllffe, David L. 
SlntL, Ci1mpbell, Duke, Taylor & 

Cunningham 
Tumor, Onderdonk & Kimbrough 
Vickers, Riis, Murmy & Curran 
Wiltson, Slade 
York, Joy A. 
MONTGOMERY 
C11rroll, Marcel E. 
Llvlr,Bston, Edwin K. 
POWCl"i & Willis 
Stiller, Micki B. 
Wclkefleld, Jr., George H. 
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MORGAN 
Chenauh, I lamrnond, Buck & Hall 
PIKE 
Pd frc,y, V. Lee 
RUSSELL 
Legal Service~ Corporation or 

Alllbama 
SHELBY 
Jackson, Ronnld E. 
ShuieVil, Richc1rd C. 

Swatek, Willli1m E. 
Walden & Walden 

TUSCALOOSA 
Barton & Maddox 
Burns, Ellis, Copeland & Lfsenby 
Cartee, Michael J. 
Coc:krell & Cockrell 
Donald, Randall, Oonrild & I lomnC;lr 
Lee, Barrutt, Mull ln5, Smith & Smi1h.1r1 

Legal St!rvlco~ Corporation of 
Alabama 

Rosen, Harwood, Cook & Sledge 
Whitehurst & Whitehurst 
WIiiiams & Pradat 

WILCOX 
Bonner, Jr., W.J. 

WINSTON 
Richardson, AM R. • 

Honor Roll of Financial Institutions 

The AIJbama law Folmdation, Inc . .:in• 
nouncc, that th!:! following financial ln
stltutlonb Jrc pc1r1klp,1tlng in the IOLTA 
program. The foundation thanks these in
stltutiom, for their particlf:)alion. 

Alabama Federal Savings & Lonn 
Assocl.itlon 

Ahus Bill1k 
AmSouth Bonk'" 
Br1nk Independent, Flore>nce 
Bank of Albertville 
a.ink of Dt1dl.'Vllle 
Bank of Mobile 
Camden National Bank 
Ccnrrnl B,1nk of the Sou1h• 
Citl1on'5 Federal Savings Bank 
( 1111.en's Nritionol Bank of Shawmut 
Colonl,11 B;ink• 
Commerdnl Uank or Ozark 
Covington County Bc1nk 
fJrmers & Merchants Bank, Ariton 
Farmers & Mcrchanb Bank, Lafaycue 
Farmer~ & Merchants Bank or Russell 

County 
Flm Alabama B,ink• 
Hr.t Arncrlcr1n Uank, Decatur 
fl~I Arncric:,tn B.ink of Pelham 
flr~t American Federal Savings & Loan, 

Huntsville 
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H~t Bank & Trusl, Grove Hill 
firi.t BJnk of Baldwin Coun1y 
First Commercial Bank, Blrmlngh.im 
first Community Bank, Chatom 
First Fecler.:il Savings & Lo.in, Gadsden 
First Federal Saving~ & Loan o( Bessemer 
Pirst Federnl Savings & Loan of Florance 
Hri,t Federal Savings & Lonn of Russ<'II 

County 
flrM Federal Savings Bank, Decatur 
Flrsl Montgomery a~nk 
Fir~, Nt1tion11I Bank, A~hl,ind 
First National Bank, Brewton 
first Nation11l Bank, Opcllk.J 
First National Bank or Atmore 
Fil"tl National Bank of Columbian/I 
Hrst N.itlon<1I Bank of Florence 
Firi.t Nr.11lonal Bank or I l;imllton 
rlr st Nallonal Bank of J;ispc•r 
First Notional B(lnk of Tu~kaloO\J 
First Na1ion11I Bank or Union Spring& 
First State 6<1nk of Bibb County 
Fim Stille Bank of Tuscaloosa 
J,1cob\ B,mk, Scow,l>oro 
N.illon.il Bank of Commerce, 

Birmingham 
Peoples Bank & Trust, Sclm.i 
Plkc County Bank 
Robertson Banking Comp:iny, 

Demopolis 

Southland Sank, Cl,1yton 
Southland Bank CJ( Doth,m 
SoulhTrust B.ink, Auburn 
SouthTru~l Bank of Alabama 
Southiru~t B,mk or Andalusi;i 
SouthTrust B.ink or B,,ldwln County 
SouthTrubt Bank of Calhoun County 
SouthTrust Bank or Cullrmm 
SouthTrust Bank or Doth~n 
SouthTrust Bank of t1ow.ih County 
SouthTru,;t Bank of I lunbvllle 
Southiru~t 1Jc3nk of Mobile 
Southlrust Bank of Montgomt>ry 
SouthTrust Bank of 01.irk 
SouthTrust Bilnk of the Quad Cltll.!~ 
SouthTrust Bilnk of Tu~cc1ioosa County 
Sweet Willer !>tale B,1nk 
The American Bank, Gcnwa 
The Bank of T\llltlsSt'C 
The Choctaw Uonk of Butler 
The Citizens B,111k1 Enterprl,;e 
The C11i1.cns Bank or V,1lley I lead 
l he Peoples B.ink, En~t Tallassee 
The Peoples Bank & lru~t. Ctccnvllle 
The People,; Saving\ B,mk, Cl.inton 
The Perry County Br.1nk 
Tuskegee Federal Savings & I oan 

Ai;soclatlon 
Union Bank & Trust Company 
United Sccurfty Bank, Butler • 

•f/nanc:lo/ /n,1/lu110M p.wlc/f.>dt/118 s1,11owirln 
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IOLTA Participation 
Deadline Nears 

I ht> Al.lbc1m11 lnterc~t on l,1wycrs' Tru!tl 
Acwunt~ (IOLTA) progr,1m h.i!t gotten of( 
10 ,l vc1y successful Slilrt. Thr surpo,t or 
b11r member~ hd~ becm OV!!rwhelrnins, 
with 22 PN CCl1( of thOSl1 t•llglblc 10 pnr• 
ticip,110 doing so. As of M.iy 25, 158 rrusl 
,1cco11nt!I repre&entlng 1,162 altorrlL'y~ 
Wl'rf.' conVf'rted lo IOLTA ilCCOUllt~. Re
cl'lp(~ to date totill ;,pproxlmJtely 
$36,000. 

IOLTA Is .1 program ,1llowinH illtorney'> 
to <.onvcn their commlnglod cllent trlN 

,,ccounts to NON Jtcount\. fht• inrcre\t 
from these accounts ii. forward<.'tl, .u le.i\t 
quJrterly, hy flnanci,11 irmltu1lon, 10 Iha 
Al11bamn L.1w Foundation, Int ., whl< h 
owrw(!~ the disbur~emen1 of 10 11A 
funds. A comrnitteP or thr found,Jtion 
currently b devl~lng form~ nnci f)rocc
<htll'~ to UM' In nt,tklng 1,1r11nh with IOITA 
funds. The Supreme Cout Lor Alr1b,1m:i's 
ordvr ,1L1thorlzing IOLTA 1,,tl!cl ,t"J(•r.il ii<· 
ceplilhlc> u~s of IOLTA 111tcrc,1 which 
1Jr(!: ''to provide legal Jid to thc> poori to 
p,ov,cfo li!W student loilns; 1c1 provi<ll' for 
the .1dminb1ra1ion of juMice: 10 provide 
l,1w-rcl,1tccJ 1;.'<.lucatlo'l;il nmw11111~ to the 
public, 10 help maintain publk law II• 
ilr11rles; lo help rnaln1..il11 .i cll<mt ~rcurl
ty fund; 10 help m.:ilnttllll .111 lnt1ulry 1rl
bu11c1I; ,md for such othc, prow,1ms for 
thc ~wncfit o( the public .is tire 1,µccln
c,1lly approved by 1hr 5upr<'mc Court ol 
AlabamJ from 1ime 10 time:· Ba,cd on 
1he cxpericntt!) of other Jurl\dlrtron\ the 
v,N majority of grdnl api,lk,11low, the 
ro11nrl.l11on rccelV\!., arc t'l<p{'Cted 10 be 
from organizatlorh. 

Ali auorn<-y, 11dmmcd to practice in 
AIJbama must m.-ike .1 d~c,slon by Sep-
1ember 1, 1988, conccmlng their parti• 
cipation 111 t0L1A. l'Onm to be u'>C'CI when 
converllng 1rus1 u'-coun,~ may be ob
tnlned from Tr<1cy D,inlC!I rll state bar 
h,mc;lqLwler8. In ordor to conwrt their 
trust acrcHmt~ ,111orney~ slmr>ly cornplele 
a conwrsron fom1 ,rnd send onl! copy to 
1hclr bdnk, ,t•nd ;i ~econd copy lo the 
foundation and keep cl third copy for 
1heir record\. I m,incl,,I lnstltutio11~ 
throughoul 1hc \I.lie h.ive been most co
operative in effo,t\ 10 lmpll'mrn11he pro
gram. Their adjust111en1 to 1hr procedures 
required hy IOLTA ha~ go,w rt!markably 
well. 

Tho~e altomc>y~ not wishing to partl
clpalc In tht' IOITA pl'Ogram mu~t notify 
the executlY<! dirt•ctor of the Alabama 
State Bar by September I, 1988, of their 
election not to partltlµate. Thi~ elcc1ion 
may be made In the.! form of cl lelter and 
must be don<' by Septcmbt•r 1 of each 
year. 

As the deadline ,,nproochcs, ~upport of 
IOLTA in both 1hc k•gal ;ind banklng 
communltl(!~ r;:ontlnt,r~ to grow. Ala
harno'~ progr,1m b wc,11 on the way to 
mr11rhlng tho ~Uc Cl'S~ of Oli1C'r lOLTA pro. 
grams. P,,rtlclp,111011 111 IOLrA reqqires 
Yt!ry little effort on the ,HtQl'nt,y's p.irt and 
can cnhr1ncC' thc> im,1ge o/ the leg.11 pro
fcss,on while bcndllllng lhe general 
public. If ynu h,we not .ilre.idy conwrtiw 
your trust account ple,1\e con5ider rlolng 
so; your support will be truly apprt."'Clated. 

- Tracy Daniel 

• 
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Correcting the Record on Appeal: A Primer 

I. Intr oducti on 
Appellate review ordinarily Is limited 

10 ,,n cxilmlniltlon of rulings m;1de by the 
1rlal court ,1s disclosed by a document 
known ,b tho record on Jppea/.1 The 
rcco,d on appe~I i1, 1he offlcl.i l chroni
cle of the lltlgatlon. It contolns tho papers 
fl lt•d In th!! clerk's of(lce Jlld the trans
cript or the L'Vldence .1nd argument pre
sented in open courll 

Nevertheless, just like ;my othN chron
icle, It often contains e·rror. 1md omis
sion~. The Jury 1nstruc1lon!i dolivercd to 
thP Jud gr may hr1ve founcl thoi r way Into 
~ome other fl le. The ll loqut•nt bu1 objec-
1lom1ble orntory n1ay h<wc made no im· 
ptO)!ilon whatsoever on the court report· 
er. And nnally, 1ypogrt1phlcdl Prror,; 
\WJve their way through evl'n the best 
edited chron1cle5, usuillly In the mo,t 
rnble.Jding places. 

Yet. wi th all of it~ lmporfcc:tlons, tho 
recorrl on appe;il f!}fYMlns tho sole nc• 
count of the litig.itio11 that the ,lppcllatc 
court will consldl!r. If things occurred In 
the trl.11 court that arc not ilccur.itely 
rt·Occ:tcd In that chronicle, then it must 
be corrected. Rule 10(() of the Alnbama 
Rules of Appellate Proc~·durc provides 
the mechnnism for clolnK thl~. This dfll· 
clc provide~ i;l worklr,K Kulde to that rule. 

II . The Scope of ru le 10(f) 
Rule 10(0 of the Alilbama Rules of Ap-

pell.\tl' Procedure l~ ii~ follow,;: 
tr ,,ny difference Ml~e<i •" to whether the 
1r.cord uuly discloses what occurred In the 
trial wurt, thc dl((Cl'(•nco sh,111 be ~ubmlt, 
IUcl 10 ,111d ~Ollll'd by th,ll COIIII nncl tho 
r(•rortl mode to cc,nform to lhe trulh. If 
anything materlal to either party Is omit· 
tcd from 1he record by error or accident 
or J\ mi!.~1.,1ed llw11•in, lh<' 1>.trtles by 
,tipul,ulon, or the 111.il court !!lther before 
or ,1fter the record Is tr,m~mill<'d lo the ap
pcllilW court, or tho appclli!l(' court, on 
proper susscstlon 01 or 11' own tnlllmiw, 
11,,1y direct thot the omission or misstate
incnt bo corrected, and i( 11ucemiry that 
• , ,uppll-rm•ntal rocortl lw curtined ond 
lwmnluccl . All other 1.1uos1lons as 10 the 
form and content nf thl' rt'Cord ~h~II be 
pr!!scntcd to lhl! a()pdl.11c court. 
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The rule is not designed to allow ii party 
to offer on ;1ppeal addltlon,11 evidence 
that he should have offcrod al trial,' nor 
is It designed 10 allow a trlc1I court to <.:On· 

duct ~ub~tclrlllvc proceeding~ 1hc11 It 
should have conducli:cl before entering 
1~1dsmcmi 

It ls, however, designed to allow the ap
pellate lour t to rovlcw the trlJI court's ac• 
1ion& b,1scd on the Silmc ln(orm,uion that 
wa~ before the trial court. In derermin· 
11111 wheth!'f m;iterinl may be Included in 
the record, the test is whether the maie
rlc:11 was before lhe Lrlr1I court.~ 

O( course, milterial is formt1lly placed 
before thP court by filing it In the clerk's 
office or offering it during" hearing. Yet, 
motion\ and argument!> often dfC pre
sented lnfotmally in hallways ,ind cham• 
oors. The informality with which material 
lb p1osc1Hcd Is not o basis for refusing to 
memorialize the event in the record as 
it occurred.'• The issue or whether what 
occurrrd creates any revlewable Issue Is 
a ~cpari\le question that ,hould be of 110 
con~equcncc to the trial court. 

Th!! court'~ task when rullns on a mo• 
ilon 10 cnrr11c1 ihH record ,~ to make the 
chmnlclc .,~ .iccurnte a~ I\ pcmlb le. To 
this end, u motion under rull' 10(0 m;iy 
be used to correct c1 ho~t of error!. thdt 
occur In the preservilrlon, tran~crlptlon, 
tmn~mls~ion and cte,ign,1tion of court 
rc>cords and proceeding~. 

A. Errors In pr(!scrvatlon-Ru le 10(0 
finds Its widest and perhaps most lmpor· 
t,1111 ,1nplica11on os .:, device for creotlng 
a record o( events thDt were not memor• 
li1li1.cd in court recOfds. Although rule 
lO(d) creillPS a procedure for cwating a 
l'l'COrd of unrecorded proc(.!(>dlngs,7 often 
one doc~ not discow1 th,it event~ were 
11ot momorlallzcd un1ll .1ftcr 1hc 1lme llm• 
II ~t·t by that rule hos cl,lpsed. Ruic IOCQ 
then Is nn ilVill loble remedy • 

Information that may be Included In 
the r~ord under rule 10(0 Is not llmited 

to proceedings lhilt were orlKln,1lly rl}
corded by the court reponrr or to docu
ments that were actually rtled In the 
clerk'~ offlce. Request,; made to the Judge 
In chambers, in the court halls and in 
unrecorded bencl1 conferences mr1y be 
Included In the record under rule 10(0.8 
Rulo 10(0 has been used In conjunction 
with rule tO(d) to .imend the ,lppelldtC 
record 10 Include unrecordNI confer· 
ences,• motions,10 opening ~tulemcnts,11 

closing arguments." objedlum, to Jury 
chargesn r1nd agreement'> bct\Wcn coun· 
~el.1• 

Slrnll.irly, court record, from other 
cosc~ may be lncludl.'d In the record on 
appeal if the tri;il court considerl>d thf!m 
rn rendt1ring It~ decl~ion.'• rot t!xamplc, 
in Whiff' v. State, 378 So.ld 147 (Ala. 
Crim. App. 1979), the dcfcnd,1n1 contend· 
cd that his ilcqultt;il In o ,elilted case 
barred 1ho present prosecution. The triol 
Juclg<' had heard the earlier Cilse, r1ncl 
having personal knowledRe of the Issue!\ 
in the ,1ction, heh.id overruled tho pica 
or double J1.>opardy. rho court of crlmlnal 
oppeals, however, rem..nded the case to 
the trl.,l court 10 make finding!> or fact 
.,bout the bsues in the prior ,lttio,,. A 
transcript of the prlo1 action w1.1s 
prepared ond certified 10 the court or 
crlmln,11 ilppeals. 

Some physical action\ lhJt occur dur
ing o trial. ,uch il1> the 5CiJilriltlon o( the 
Jury. tlw absence of the jud11c or n gestl1re 
made by a wi t11oss1 ordlnnrily do no\ ap
peM In the record. Yet, such Information 
m.1y bo relevant to on issue rnlsed on ap
peal, and when it Is, rule 10(0 may be 
used to Include it In the rucord.16 

8. ErrorS in lranscription-Rule 10(0 
al!>O provide~ J mcchani~m for corrt.>eting 
routine typographical Prro~ In lrJn!tCrip1s 
,rnd 1cl;i1ed documentt..'7 Of course, the 
correction~ thi1t may be mode Mc limi ted 
to those tht1l arl! nccoi,sa, y to m;ikc the 
record truly reflect what occurred In the 
circuit courL That ls, If the documents 
Oled In thl! elrcult court cont,1lned Prrors, 
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th1m thow errors ni.:iy not be corrected 
011 ,111peali1• the appell,llc record must 
truly <.11<.dose •~e ctocume11t<, that were 
before the trial court. 

Snider v. State, 406 So.2d 1008 (Ala. 
Crim. App. 1981), Illustrate~ this use o( 
rule 10(0. Although thl' trnn~crif)t in 
SnldN rdlected that the ddendant had 
been convicted of selling mMl)uana, the 
formal judgment entry .id)udgcd him 
guilty or "possession and )Jlc of mari
Jui'ln,1." The court held thnt this wi.ls a 
cle.rlcnl error corrcciablo by n motlor, 
under rule 10(0.19 

C. Errors in designation- In clvll cases 
the appellant b requlrt'd 10 designate, 
within S(M!n day~ ,1fter A ling notice of ap, 
pei.ll, the portions or the clerk's record 
nnd reporter's lriln~crlpt thnt he desires 
Included In the record. If the appellee 
w;inr~ to Include adclltlon;:il Items In the 
record, then he n1ust dc~lgnatc those ad
dltlon;il items within bOVCll di.lys after 
rccelvint( the appellant's deslgni.ltion of 
the rccord.20 

When 0111.? dlscOV!!r!> thill he need~ ;1 
portion or record 1101 llm~·ly de5ignitted, 
nile 10(0 a((ords a 1e1t1cdy. In Ix parte Erl· 
w;ucl), 450 So.2d 464, 466 (Ala. 1984), 
1he ~upreme court hold that "[r)ule 10(1) 
dtl, ,is a ~afety vallll:! 10 .illow a party who 
ha:., l)y roc1son of 'error or .JC<:iclent: fa lied 
to dC\ignate a milterial portion or the 
record 10 reque~t the trial court or this 
Court 10 permit additional portions of the 
rcrn,cl to be Included:· 

O. Errors In transmission-Similarly, 
rule 10(0 is also tho proper remedy when 
th<' clerk ha~ omlttud documents from 
the record on appeal. Tlw court of crim• 
lnal Jppttals has relied on rule 10(0 in 
dlrc<.tlng trial dPrks to cc, tlfy 10 it af
fidavit~, ~earch warmnts .-ind tape record
ings that had been omitted from the rec
ord on .ippcal.21 

E. OthC!r applications-Rule 10(1) has 
been liberally applied In crlr11lnal c.lSCS 

10 permit 1hc apiwll,,tc coun, to resolve 
conslllut1onal ls~uc~.u In wme of these 
ca~e~. iliformatlon lticlu<.lt>d In rhe record 
u11dcr rule 10(0 hod never pr,,viously 
been prt->,ented to the trlol court. 

ror oxr1mple, in Peo/ v. State, 491 S0.2d 
991 (Ala. Crim. App. 1985), lhe court or 
crlmlllill appeab directed the I rial court 
to conduct a hearing 10 determine 
whether the state had bre,1c.ht.'Cl a discov
ory aKrel;'ment with the dc(end,int. The 

rhc Al.1bJma Lawyer 

tri.11 court held a hearinf! ill which wit
nesses tcstlncd about the agreement. 
Upon return to tcni,md, 1hr coun of 
criminal r1ppeo1ls rou11d lhdt the ~rate had 
bre.iched the agreemclll, ,rncf Ir rever~ed 
1he defendant's convlctloll. 

Since the matter~ Included in !hi.! rec
ord .1ftor remand had never previously 
been prescntc'<l to the trial court, Pea/ 
rc,preosents a quc~tion,1blc• u~eo of rule 
10(0.23 The remand In Pea/ would have 
bl•t1n more properly Justln(•d ac; an exer· 
else of the court's inherent powur lo di· 
1·ec1 further proceedings 111 the lllllUl.!Sts 
of ju,tlce. 

Ill . Procedure under rule IO(f) 
A. Time for fi ling motion-Although 

rule 10({) provides that ii motion 10 cor
rect thu rernrd may be filed "before or 
after the record is lr,ln~mllwd to the ap• 
poll,ne t.aurl ... ;' It wts no time limit for 
filing the motion. Prudenc(• dlc1,1tec; thr1t 
on<' Ole ~uch a motion as ~oon ii) po,;si
ble; yet, court decision!> 1.bt.iblish that a 
p.uty may, as of right, correct the record 
on :.ippeal even afteflll<' appcllMc court 
l~iol.iC) It., opinion.l~ 

ex parte Sawyer, 456 So.2d 112 (Ala. 
1983), i~ llluwatlvc . Although thP ap,, 
pell,rn1 In Sawyer had cnwred a plea of 
guilty, she sought appcll<1W rev,ew of the 
trl;il court's ae1ion In uc,1ylng her motion 
10 suppress. The coJrt of crlmindl ap
peal, refused to review the ,~sue, holdlng 
that she h,id waived It. 

Arter lh(! court issued Its opinion, tho 
dcfondm1t nlt.'Cl .1n <1pPlit,1tlon ror rehear
Ing and a supplemental record wflecting 
that she had expressly rc~orvt'tl her right 
to present the scorch and \Cl£ul'<.' ques
tion on i.lppeal. The court of criminal ap
p1!als overruled the application. The 

Al.ibam,1 Supreme Court gr,mtcd certio
r.irl ,ind directed the court of criminal ap
peoh, to l\!Con~ider the CJ5C' based on the? 
supplcmoiltal recmd. 

When some documcnl or lmnscrlpt Is 
omlll<'d rrom the recor~I, the court fre
quL•nlly refers to this ombsion in i~ opin
ion and to the availability of rule lO(f) as 
a rcmt.'tly.1' This is an lr,.,llc1tlon for the 
lo~er to prl.!sent the omitted mo1tcrldl to 
the cou, 1 with dn applic111lon for rchear
lng.16 

D. Place for flllng motion--=rhc lrfal 
cou,t, not the appoll,,w court, Is the 
proper forum for resolving dl~putes 
.ibou1 the factual accu,acy or the record 
on ap~al. Rule 10({) exprc)sly provides 
that "(l)f any dlffcrencr c1rlitt!~ a~ 10 

wlwther tho record truly dlsclo~cs what 
occurred fn lhe trl.,l court, 1he df((croncC? 
sh,111 he ~ubmlttcd to and ~crtled by that 
LOUrt • , . '' Consequently, one• ~hould or
dfn.irlly file il morion to correct the 
record in the trial court.I' 

Although the trial court .ilorie may de
tt>rmine wlw occurred before it, the ap
pPll.lte court mdy direcl the trial court to 
prt•p;irt' a supplcmen1r1I rrcord o( what 
occurred or include omltlt'd document~ 
fn thu record.2° If one ontfdp,11es dffficul• 
ty In llmely obtaining a !>Upplemental 
record, 0111.? may Ole a rnolion lb remand 
In the appellate coun ,1~klng II to direct 
the trial court to prepare o ~upplcm!'!nt
,1f rcrnrd.u 

C. Content of motion-A motion to 
correct tho recurd ~hou Id slote the spe
cific defect In the record ,ind the ~peciflc 
torrec-tion sought.3° If ,1 tran~crlpt of pan 
of the• proceedings l~ not ,1V.iil,.1ble, the 
movan11s Matement or the l'Vlder,cCJ uncleor 
,ulc IO(d) \ho1.1ld be .:itt.:iLh<.'d to thC! mo
tion.>, Slmllarly, if one desires to Include 

G. / lou~lon / 1owiJrd. II. Ts a member of 
the Wewmpk.i firm of How,ud, Dunn, 
Howard & I loward. HP received his 
unclergraduJW .ind l,,w cfesrees from the 
IJniversity of Aloboma. WhilP. in law 
Khoo/ he served as the tlldnilglng ediwr 
or the Al,1bamo l.iw Rcvit.'W. 
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somC' omiltoo documf'nt in tho mcord, 
one \hould attach that documcnl to the 
motion. A .,.impk• motion .ipµc<ir~ .it lhe 
end of thb ,irticlC!. 

D. Proceedings on molion-Unles~ 
lht! p.irllcG 1c<1ch n stipulnllon iJbou1 wha1 
the record ~hould contain, the court 
~hould give all partle~ ,1n oppo1tu111iy to 
br heard on the motion." Wilnc~!>(.'!I m.iy 
t<"illfy ilhout what occurred <.ln thu origin
al trl,,I. If 111odo11s or ohjcct,ons were 
pre\!!llll.!< I 10 the JuclBe rn c.hc1mber~. in 
bone.ti co11fcrc1,ccs or In tho hiJllway~. 
lhen Witnesses m,1y tC'~ti(y lo these OC· 
currencc>~.n 

Although the coun ha~ ht.'lci th.it one 
m,1y nnl u~e rull.! IO(O to o(for new, 
,ub~t,,ntlw t.'Vidtmcc concerning the 
mtirfl, of the c.i~c,H In Roger, v. St«te, 
•191 So.2d 987 (Ala. Crn,1. App. 1986), 
the court porrnined a wirno\s whosl.! le~-
1ln 1ony h,1d nol ori11ln.1ily hr~'n rec.ord
ed to l<.>~tify r1g;1in. The mu n then con
~1dcn .. '<I this new testimony In mvf~ing 
the trini murt'., judgm,•nl Although the 
procC?dur<' used ,n Roger) ~ecrns lm
propN undl!r rule IO(f), ,1pp,11cnriy no 
Ml! ohJc1.tcci 10 It. 

1 he 1cstfh1ony orfcrcd i.ll the he.innR 
~hould be trnnscrlbf'd .ind cf.'111ficd to the 
appc%1te coun. AddltloMlly, thl! trl.ii 
cou11 c;hould enter an ordt•r sotlllng rhc 
d"putr itbour lhl! conwrm 01 the rec
ord," l>Wn If the p.irtlc~ rCJch ,1 Mipula
tion.1• 

IV. Review of t rial court 
One must dl~tlngul~h (,1ctu.1I ls~ul! 

aboul whilt occurred in the trial court 
from rclilted legal iS\Ut> c1buut tlw sign/(. 
iC'<llltt" 10 appellate rt'Vlt•w of tho~e o<:• 
currrnce~. 1 he tri.il r..our t JIOn<.' hac; the 
.1uthorfty lo r~~olvc (c1ctu,1/ issues about 
wlw occurred before 11; Jl>bClll ., show· 
Ing that It liHe'ltionolly rulsifiPd It~ 
rcu,1ds1 Its dctermlniltlon r~ conciuslve.11 

Yer, once the trial cowl rl'boive~ the 
f,1t1u,1I I\\Ues, the app('llilte wurt I\ the 
ltnal ,HHhoriry ror determinmg whether 
tho)e occurrences ~hould bc considered 
on ,1ppNI, and lf so, their lcgril effect on 
the bs ue~ r.tised. The tri;il 1.0llrt h.1~ no 
,1111hority to iriclude 111 the r'C'cord thing~ 
1ht11 admittedly were nol orlglnnlly bt?forG 
it, 1101 doe~ it haVf' any ,1u1horily to CX· 
cludl' from the record thing~ 1hc11 .:idmlt
tedly W(>re origilldily hcfor~· il .1• 

fo challenge the compo,11io11 of the 
record In lht! appellate coL11 t. one fir~t 
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mus1 challenge the compo\ltirm of the 
retord in the trial court. This i\ ord111ar1-
ly clone by firing a motion to correct the 
rc:curd in the trl,11 co-irt. 

If Ilic 111,,1 coun Improperly permit~ 
documents to be included In 1he record, 
the Jggrfcved pilrty mfly flle n motion 10 
~trike' thP document~ in the c1ppcllJW 
rnurt.'? or he may file Jf1 lndt•pcnclen1 JC• 

rlon (or ,1 writ of 111and,1mu~ in the up
pell,ll(• court.40 No AlubJm,1 dcdsion ex
µlfcltly .. c1s (01th the procedure tor ob
lt1lnl11g rcvrcw of the 1rlt1I court's n,dus.il 
1,, include thing~ In tht' record. In I inch 
v. State, 479 So.2d 111~ (Al,1. Crim. App. 
1985), tht• court of cr1mi11.il app!!alj, re
wrbt>d the trral coun for rcfu~lng to )UP,, 

pleml•nl the record, 1oting th.II il wJ~ 

''(,1jppfylng Rule 10(0 • upon ~ll8fte~. 
rlon of ,,µµcllJnt ••• " 

V. Effect of co rrected rcro rd 
A. In general-The rnrrc<;tNI rc1.ord 

rt.'pl,1c E''> thr original rewrtl (or JI I pur
pow~. The court "mU)l decide ,iny 1<.'

vlew,1hle que~tion by wh,11 the record on 
appc:,11 now ~ho~. no1 by what II prevf
ou~ly .,howcd:'41 Sinill.:irly, when "no 
rucord is made o( the evident<' tilken Al 
.i trial ,ind the trlal COllrl ,ipprove~ .~ .,,a1e-
111e111 or lhl' ('videnct', •. [1hr ilJ;!pi!ll.tt(! 
court) must accept that ,1.1teme111 o( the 
l'Videnrl" a~ heing trut.•.''41 

B. Incomp lete record: (1) Civil 
C.1)1', In civil c;iscs the burden rests on 
lhC' ;ipp('ll,rnl 10 pres<"nl ., rerord show
Ing lhP t'1Tor commlllC'd l,y the trial court. 
If llw rt•cord docs 1101 cont.iin i,ufnclcnt 
dl'l,111 or c.1.irity to ~how lhl· lrl.i l coui t'~ 
error, then 1he appcllJtc court will affirm 
the Judgment.•• 

Unfortunatdy, when t1 1rt11N;rlpl or the 
teqlrnony Is not avall,1ble, It sometimes 
r~ in,r,os~rblc to obt,1111 J complete ~t.:ite
nwnl of the evidence u11cb wle 10(d). 
When the record ~how,; 011 II\ focc that 
it h incomplete, lhl' .lpJX'll.ite court 
,H~11mC's lhat the m1 .. ~,n~ l'Viclt•nce '\UP
porl\ thl.! trial court'<, jUUKfTil•nt; lhf\ dlr 

sumption prevent~ a rewr~al uc1~d on 
the 111,uffic:lcncy or tho cvidcnu-.•4 

51JlditH v. Ph,///µ~, 496 So.:J.d 714 (Al.:t. 
1986), J bound.:1,y line dispute, repre
)e,,1., il h.ir,h application of thl\ princi
ple Thi' coui t reportc1 lmt 1hr 1r,1n~cript 
notes. ancl the appeU,,nrc, prep<1red a 
,1,11PmMt of the ev1dt1nu• undur rule 
IO(d). fhc ,IJ)l)l?lhw ,1µpt1re11tly (I led ad• 

dlllor,, ;ind correctron'\. Un11ble 10 re
member specific testimony, the trii:11 court 
enwrcd .in order noting th,,t "i t 1\ di(fieuli 
to say th,1t 1hc !.tatem, . .>nt o( f.ic:t, prCJ,Cnt
cd by eithc, party b lnacc11rato:• 

Ailhough the Alilbom;i S11prcme Court 
qucMlt.mcc.l the sufficiency or the evi• 
dent e, it ,1<nm,ed based on the insuffi
ciency of the record. Th<' CC>Ur1 noted, 
''l\llhough there is no cle,u t'Videncc In 
thl' rpcord to support lhl• tric1I court's nnd
lng or tic.lvt?rse po)~essfon . .• we mu)t 
,1ssu111t• th,1t the n'lis~ing cvltJ<'m.e Is suf
flcle11I to support lhe judgment ... " 

In Seid/or the appcllillll$ wcro preclud
erl from 11ppellate review of the sufficien
cy of the evldencr hccau,I' the court re
,x,rtt't had lo\t the tramcrlpt note~. Cer
tainly lhb i\ a h,-rn,h remt'tly for one who 
w,b without r.iult; .t 111orc appropriate 
rcniccJy would havu been ,cmandment 
fo, 1e11•l,1I, Yet, the Al.tl),lnlil C'O\lrll> h,we 
lwld 1h,11 the court reporter'. lo~s of notes 
b not ,1 surficient ba,is for ilw<1rd111g thP 
appell,,nt a new trial in .i civll ca~e.o 

(2) Criminal cases-In c·imh1i1I ase~ 
the \l,lle h required 10 provide J court 
rrporrcr 111 1ri11I without n request from 
tht1 d1.1(!'nclan1.~A Further, when ,, tr.in• 
~rrinl of the evidence ih un,woiloble, a 
~,awnwn1 of the ovh.Jcmcc ptt'PM<>d un. 
dt>r rule 10(cll 1) not always sufficient lo 
~,llhfy thL' cfcfendant\ rlRhl 10 due pro
te,\ of 1,,w. 

In Ex p,,rl<' Steen, -131 So.lei 1385 (Ala. 
1981), thl' court ~el forth lhl.! normal pro• 
rr dm<' when dlfflcu ltlti~ urbo 111 obtain· 
lnK ,1 lr,in~cript: 

"C u~10111,11 lly, where a lri!nbcrlpt has 
nm IX'l'n timely filed In th! ,1pncfl,.1tc 
c 01111, II ((•in.ind~ 1h11 (,1\4' 10 Ill<' triill 
rnurt to cfl'lt'tmine whcthct rhr ,mpel-
1,,nt w,1~ at fault In follin11 to lilc. The 
irial tourt, If 11 d(!tcrmlnl·~ th,11 tht.• ,lJl-
1wlf.u11 w.1~ whhi.>ul r,11111, •hrn dlren, 
tlw prt1t><ir,11lm1 or the 11,111~crlp1 or a 
sucri net staten1t?nt of I he evldcnrn i 11 

llr•u of n tr,111,trrpt. If 11r1•p,w11ion h 1101 
11-.1,11,11•, tlw trl,11 rnurt b i1,c•11 r,'<1ulrcd 
10 !l'illlt a lll!'N trial:'• 

VI. Conc lusion 
Rule 10(0 providt>~ ,1 ~lmplt> ,md cm

clent remedy ror mo~t or thl' common 
problP111'> th111 ari~e in µrn'itmtlng .,n ac
cur,1w r111tl complc10 chronicle of li1iga-
1ro11 10 .in .ipµcl latc courl. If u~l'tl wise
ly, it ,,llows one to m.:11ntilin th,11 paper 
1r,1il from the circuit court to the 11p
pellille co11r1 th.it I\ neCP'>,ary for effec
ti vr ,1 ppt>II ille rPV I ew. • 
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IN THE CIRCUIT COURT OF 
___ COUNTY 

PIJlnti(( 
V. 

l:)efond,1nt 

Civil Action Nn. -----

MOTION TO CORRECT 
RECORD ON APPEAL 

t. rhe dcfcndJnl Olcd norice of appeal 
lo 1he AIJbamJ Supreme Court on (date), 
and the court reporter's trMSCrlµt wa~ 
flied with the circuit clerk on (date). 

2. The tr-r1n~crlp1 doe~ not truly disclose 
what occurred In 1hi~ court because it 
docs 1101 co111nln J mc:ord oi !he defend· 
ant's objections 10 1hu jL,ry charge and 
th(.,! COllrl '~ ruling on those objections. 

J. A1t,1ched hereto ,ind made ,1 part 
hereof ,,s e><hlblt one Is the dcfcndunl'~ 
~,atl.!ml.!nt pur.,1mn1 to rule IO(d) o( the 
Alabani.l Rule~ o( Appellate Procedure 
sumrn.iri,lng the unrecorded proct!ed
ings, 

'/()1w, v /011r1. 464 !>ll l·J llS, 127 (J\14 Clv, A11P 1•10,1. 
' Alu ~ Aµµ I'. IOtbl 
1 \r,.+, l',/1,, W11//,1111, v F111r/, 40l Su 2d 903, ~(1,f N,1 (l,14, 
191111: A111wlr,111 ll~m·lli/,1/ ti/~ 111, to. v. u,wry, 111 
5\~~tl OH Hl7 (Alor 1q1911 U/mJ,o~ v. Swri,, •IM Sn,Jd 
<ii,t, 92D ~.I~ (Al,1 Crl111. /\pp 1?811/ T.1w,11 ,. \ 11111•, 4()5 
~ i, I q~1. IJ~J (/\lo, tri"' /\pp MJIJ, 
' } t'l' lllkr• ,, )rar~. 404 r,,, ld Sll lAl,1 C11111 1\1111 1qos1 
• 51'<' Slic,,t, /\l~rn. I, ~,~en, lnr v wuvrrdr•fH' Im 
Sid '-0 2<1 7<)7 IAl11 Jq611 
• SN· "\'J\'\'f • \LIi• 401 ~2d J44 C/\I~ Ct1ni Ar,>. 
10811 
• Jt't' lt1t/cl • IJ111t1'<I \N,~•"""'ffl i,/ Amcnu. '4~1 5" ld 
911'1 IAl,1 fq& ll l ••'"pi.,. ol 11•1= .... 11 ol 111!' ""'t1h•n1 ~ 
ulllJt,r,ul,, lotdJ """001,11~ '" Gull,u • Cny ol 1100 .... t 
4S9 So 2d 10® (Al~ Ct1111 APfl 191"41, ~nd 1odd s \/Im', 
Ai,1r.i 4% ',(1 Jd l)l (,\I; CIY App. 19661 
1 )('t" l'lt'.llt'I 1• \Mlt•. 401 \ti 2<1 1•14 JAi~ (11111 AJIJI, 
1?81J, 
• 11.~id I .~/JUl/lf',Hl/•111 M•1e1/HI•. ,,,c . )% Sil ld tiu, IAI~ 
l~OIJ 
,. \>1,1•,wcr y ~'"'' '• ,1()1 s~ ,,1 )d,1 (Aln. Crin, /\JIP, IUUII 
(mc11lan /or ton 1lm1,1ocel 
11 M1,1l1•'1'>~ y 11,1c,1/ntJ1a C1111nty. 421 So.id ~o. ,,9 (Alli 
191W 
" C/Jr/111,n • "Jt~. ]S I Su.2d 023, b2S IAIJ 19771 
,, Cool.~ 1td1r. 01 !>-0.ld m~ 1Al,1 c,1m App 19611 
•• 1\-~I ,. ~l•lr, ~91 ~ .• d 991 (Ala. C,tm Aw 19651 
(un1r<u11l•d tll><IM•,Y ,off'"'""'"' bc!Mfftl 1h<-\I.Ila •nd 
1hr d1ml<t dlltlffll'Yl 
" 51.'t \\J /dtrp , Collcfl>ln, 340 So.2d 4?1 tAli 111171, 
bul ,..,, /1111!,!lf" ,. ft"~ •09 5o 2d 92• !Al• C,/'" App 
1~811, tt'f l tk:nlrd. 40'/ ~2d ?l4 (Al4 JQ8JI 
" St-<• COf~1t•II ,· ,,.,,,,.,, l7S f 2d lill9 l~1h C.11 19&71, 1,1, 
lrrwlllfo , ~1,11r WJ \ti 1d 1119 tAl,1 19771 1~,1~n1 1~ 41• 
111111,,y\ 1i,t11ltlp.11lon In ~rot«u 1lonl. 
" l\•nd/~1nn 1· \IJ/1', 29~ Al.i. 32$, J2'1 5Q, ill 14l 11976l 
(nnur 111 lntlh tmtmU, IIU'1'Mtl >< S1n1n, 39() So.id 1()1(), 
10l6 (Aln. t 1lm f\fljl J iNmr In 1rn11,rrlp1fo11 ol jury 
• h,111101, 1 M 1/l'IIIUti, WO So.id 10,, (Alo l~UOI 

Wht•reforl!, tht:i defendant movei, thL' 
courc, pursuant to rules IO(d) .ind 10(0 
of the AlnbamJ Rules of Appellate Pro
cedure, to correct the record on appeal 
to inrlude the defendont's objections to 
the court's jury charge and the court's rul
ing thereon, r1s shown on m,hlbl t one. 
(Attorney's Signature) 

STATE OF Al.ASAMA 
COUNTY OF _____ _ 

AFFIDAVIT OF (ATTORNEY) 

6efore 1he unde~lgned Nowy Public 
for the State of Alitbarnil at Large per;on· 
Jlly appeared (attorney), who says on 
oath a~ follows! 

1. My name Is (Nc1rne), and I w 1l!> the 
triol ottorncy for the dcfcndo111 In thl~ 
ilCtlon. 

2. The trial of this cuse was held on 
(dnte). lmmediotely a(tor the judge In· 
structed the jury ond before lho jury 
rl!tlred to consider Its verdict, !he Judge 
motioned for the plaintiff's anornvy and 
me to c1pproach th!! side of hi:, bench. 
We walked to the side of the bench, out-

" 1,.,, I tnrll v 5w1e, 4?9 Su.Zd UH tAI• Cilm ,\flfl 
IV6S1 
"/\(<()It/, / 11)\'t/ • .IWtr. 1186 ~ ld Ul4 IAl11 C'.lln1. A11p 
rn1m 
'" Alo fl , /\pp. 11 llltbl, 
" ~\•11/ v. ~11111•, 4?1 Sv,2~ '19 (/\l,1 Crim, /\pp 19UAli 
finch • S1111~, 479 So.ld l'IM l/\111 Crin,. Aµµ IQIIS,, 
11111111 v ~"""· 470 SuJd IJ65, 1)67 JAi,, c:,1n, "Pll 
l~IISI 
11 S~11,•1wlrlh.'~ S1,11r, J59 '><>-.Id 1111! IAI~, Jq77J t1,•m,111d 
1111k'tc1m1nr wlw1htr pt()l(..:11101 h.t<l conOltl 11{ lrt1rt1'III, 
w1,1,~ I' S1att1. )711 So.2d 2l9, l~I, tf\1~ c,1111 Aflll I lre
llWM In d\111•,m•no• whl'the• ~ut1on b.irrNf II) tk,u 
htr 1•'0l>,11dyl, '""'' <IM~'<l 111) S<i ld 24111,1,. um.11 
,, \f·1• ll1tlroor11 v. em,,,,.,.11. 118 \o.ld 611. foll"''· 
191111 r· 1111, rnlo w~, 111..,., 1111ondt'd 1,1 •IIIIW n1~11e1 10 
,.,. ,,,, ludtod I~ rho r,,cord on l"f.l<'JI lh,11 w,11111,11 bt•fo1r 
lhl' ltlll COUil '1 
" k,• c, f)llrt~ s~,V)l\"I, 456 S<1.2d m '"''" 19ttJ11r-~ · 
11111 tnull •rl Llimlnol op11Nlt (or rolu1,,1l 111 P<'•mll ('Or1,>c 
11011, 11f1M cunlor,ul g,,,,11,..I UV 'l!lfl••inn u11111l; /\•n11/cton 
v, s,.,,, .. ~95 /\lo, 125, )29 So. 2d l•IJ 119761 lr•M,rtlll!I rnui, 
ol nlmln,1i .111pc,1l1 lor ,clY!lll io porrnlt torrl!{rlonl; Robin 
11111 v ~Mir , •Ml ~o.ld 9fll !ALI, Crl/11 /\p11 111611; bill 
\NI ~V.,lkrr v /u/),j,r~,. 42~ S() .lrJ bl I, IIJ•I 1111 .. Clv Ar1,i 
fQll21 '(Ill ,. In QUI dlmcllon ltl ·~lluw' II UI 111Jl,"l 
"SI'<•, r11 /ullt'<• St.lie,. ~12 5o.Ld ~~J. 4~,t (Al,, Ctlni 
A111> IYG~); W.l,h vs,.,,~. 4SS lO l<l l99 CAI.I Crim App. 
19MJ, MmlM • Sr.rt~ 41l'l So.lei %8 (Al• C11r>, AJ>µ, 
19011 
,. ~ C • fl,l'~ S...,")"~ ASt. So. 2;1 l lJ CAI• fQtl 11. I ltMJttl 
• 5!.IIP. l'IO SO 2d 1070 CAI• (nm App.I, t'f'II th·111rd, 
39() ».2d 1011 WA 1980/ 
" 'J Mtl(,n,o\ frdt:<41 P111d1Ct' p,iwgraph ZK104II'~ 11 1(1.'lll 
lld l'fl 1'1781 
•• ~ltrt-tt, ~,1~1, & J\1lM, Int v tiww,iif<~/'l°" In,. Sl4 
~ 1d 197 (/\la 1987): Sa11e,whll«' , . Si.rt•. Jj~ So.2J 01?, 
IWI 11\ln 19771 
" 11•1• Hlov,llfl 11 ~/,olt•, J~O So.lrJ 107tl, 1070 (,\I~, C'.tlMI 
/\i)r, .), crrr. rh!rrlrd, 390 Sn.2,1 1071 lAIII, 10601 
" /\ In. R l,p11, P, V . 

side of the hearing of the court reporter, 
and the judge a:.kod u~ If we had any ex
ceptions to his c:harge. The plaintiff's at
torney staled that he hnd no exceptions, 
and I s taled in sub~tance, 

Yes, your Honor, we obJt•ci 10 lht• 
cou rt'~ instructing tho Jury th,)I II may 
.iw,1rd cfom,1111Js /or mental ansuish in 
1hls cn~e. This Is ,,11 :1c1lon (or brcoJrh 
of contmct, 11nd rfn,n(lgo~ for ,nr111,1I oln• 
autsh ar(! not rcc:ov<.ir.Jblo. 1 his co~e 
does nOI corno wlthlr, ,iny excoplion 10 
the ru le ,1gulM1 .,w.11dlns d l1m(1l!l'' for 
mental anguish 

The judge thereafter stated, "Overruled. 
I will send the jury out" The> judge 
thereafter dlrectl'<l the Jury to begin 
dclibcrdtl11g. 

Dated !hi~ the _ day of 
______ 198_. 

Sworn to r1ncJ subscribed before me 
on Lhis the __ doy 
_____ 19a_ 

Notary Public 

" 9 Moo,~~ fNlt.•r,1/ P1.1ctk~ ,,.,1•11M11h 210,0ll( II, ,,1 10.61, 
" Ir( 
" ~M l<U',IVtll V, $MIi•, 40 I S0.1d )44 f,'\I•, Crl,r, A/lf), 
19011, 
" )<l(I Clll('\ Cit\'\) 01)1\1 l ,111/IM 
" lee ~'\111Jon • Sl•le, lYU 'rll.ld 120, JJ I (Al~. Crim Ap11, 
IOQO), IM rJMINJ, l?b 'i(J ~d 3)2 ~\Ill. 19811 
" 5.,., LJIJ<'11y N,11'1 I lfi• /11> t'n v P.m..inn, J76 Al,1 41, 
48. 175 So.2d 1'J7 ll'lMI, 
11 5ff 9 Mn<of(I\ frd,•1,1/ P1.1ttlh• Jh11•11•.i11h llOOll(IJ, ~I 
10-48: /Mmon v B,y.11,. Jl>4 /\l.1 J41 147, 86 'io.ld m 
119561; In ,., ("',un,1, 467 'itl liJ Of>l. %4 1111• Civ App. 
196~1; Nt!Wfll v ~t.llC, .Ml )0 2d 1240 (ALl c,,m App,), 
mr dt•nlC'I/. J4J SQ ld IHI CAI• 1•771 ,. s .... ,\WM" , ru,utoo .. C wmr. 411 '>(1. Jd 'la (Al~ 
19621, nnth , ~, .. ,~. 479 S4 2cl Ill• !Al• C11m. App. 
1?8SI, 1,.-,,..,., v St.11<• 401 ',o.Jd )4• !Al~ Clim A11p, 
IVUU, 9 /\IOQI~• lt'dm/ /'1•c11,o p.,11waph 111108111, 31 
10-48 10 10·52 
'' Sec lotum v. ~11110, 40S '>o.2J 9't1 IAli, t ,lm /\fl11 10811, 
lvrrutlt'r/111 , 811wt/011, HJ 'io.2d 1115 (Alu CJv, /\pp. 
1~701, 
•• Se~ CK PMIC ld,VJ1d;. 4,0 So,ld <fi,I (/\lo l~tloll 
" /Ja/1011 v s,.,m, 36S So,ld J5J. 15• 11\li,, Crirn App. 
191UJ 
'' /\bf•/ v IIMlc/cr 40•1 ~ll ~d b4, ~7 11\lu Clv. /\pp. 19nlt. 
" Sam'., v tqu1mblr 11/r J\llllf~M~ lnc:/(~Y, 401 So.id 
999 1002 V,11 Clv Ar,p tHII 
" B1wnb«I011 v Brumll<•fo,o 43U 'io 2J 106), 10!>5 (Ala 
Civ /\pp 198J), NJ(J,uu v NJtlrNU. In '>0. 2d 11117, 11)1'1 
II\L1 Cw llpp 19811 
" Snldet v Alab.lm., 11:M'l't Co., 141, SO 2d 'l~fl. 'l'iO 1Al1 
1'1771, l\',lm, v /y,lm, 4b\ "" ld ~14 IAI• Ctv App. 
1!)1141, CIIII dHIINI, 4b~ 'io ld 414 f,11.1 1?651 
•• £> (Mllr Whir~. 40J So.ld 2~l !Al•. 191111, bur JH 
Mr,1/,y ,, S1411', 461 ~ 2d J• (Aid Crlr,, llpp 198~1 (1ul~ 

did nor aw ly 10 ,cnJenclnK htwlng wwn oi!P IOl!ll h~d 
Ml IX't'11 u'<'dl; Mrt11111/\ I )1,,1r, 419 !io.ld 19711\ln, Crim, 
/\pp. rnU)l lddcrid,rn1 rnrlllrd 10 coun 1nJl()n11t llf)t)n rl!-
1,,1;111 Ill t'IIOIJ,11101• !C1V\Xnil1111 hon,lr,J<l, 
' ' •U1 So.2d ot IJUU. 
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cle opportunities 

11-13 
TRIAL EVIDENCE, CIVIL PRACTICE, 

EFFECTIVE LJTjGATION 
Snowmass Vlllnge, S11owm.:iss, Golorado 
American Law Institute-American Bar 

As50ciation 
Credits: 19.8 Cost: $525 
(215) 243-1600 

14-15 
ART LAW 
The Westbury Hotel, New York 
Practising L;iw lnsrhute 
Credits: 13.3 Cost: $450 
(212) 765-5 700 

BLUE SKY LAWS 
HIiton, New York 
Practising Law lnstltuw 
Credlb,: 11.1 Cost: $375 
(212) 765-5700 

14-16 
TOXIC TORTS AND PRODUCTS 

LIABILITY 
Snowmass Village, Snowmass, Colorado 
America,, law Institut e-Ameri can Bar 

Association 
Credits: 21.0 Cost: $475 
(215) 243-1600 

19 tuesday 

RECENT DEVELOPMENTS IN THE 
EMINENT DOMAIN LAW 

County Courthouse, Montgomery 
Montgomery County Bar Association 
Credits: 1.0 Cost: $15 nonmembers 
(205) 265-4793 
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21-23 
ANNUAL MEETING 
Wynfrey I lotel, Blrrningh,un 
Alabama State Bar 
{205) 269-1515 

28 thursday 

ADMINISTRATIVE LAW FOR THE 
GENERAL PRAC'flTIONER 

County Courtheu~t;i, Montgomery 
Montgomery County Bar Association 
Credits: 1.0 CosL: $15 nonmt!mbers 
(205) 265-4793 

29 friday 

THE LAW OF CHECKING ACCOUNTS 
Reso,·ts lnternotionol, Atlantic City 
Douglas Wholey & Company 
Credits: 5.5 Cost: $150 
(614) ll9<:J-1998 

29-2 
NORTHEAST BANKRUPTCY LAW 

INSTITUTE 
Quebec 
Institutes on 6,.inkruptcy Law 
Credits: 16.0 Cost: $450 
(404) 535.7722 

30-31 
LITIGATING PSYCHOLOGICAL 

INJURIES 
Hyatt lsla11dla 1-lotcl, San Diego 
Thi.! Medi-Legal Institute 
Credits: 11.8 Cost: $435 
(818) 995-71U9 

2 tuesday 

BASIC DRAFTING Of WILLS AND 
TRUSTS IN ALABAMA 

Mobil e 
N.iLional Business Institute, Inc. 
Cl'edlts: 6.0 Cost: $98 
(715) 835-8525 

3 wednesday 

BASIC DRAFTING OF WILLS AND 
TRUSTS IN ALABAMA 

Montgomery 
Naiional Business Institute, Inc. 
Credit~: 6.0 Cost: $98 
(715) 835-8525 

4 thursday 

BASIC DRAFTING OF WILLS AND 
TRUSTS IN ALABAMA 

Hunt5vllle 
National Busincm Institute, Inc. 
Credits: 6.0 Cost: $98 
(715) 835·6525 

4-6 
ACQUISITIONS ANO MERGERS 
The Stanford Court, San Fr:rnclsco 
Pr.1ctlslng Law Institute 
Credits: 13.J Cost: $475 
(212) 765-5700 

6-7 
AIDS-C URRENT MEDICAL AND 

LEGAL ASPECTS 
Hotel lntercontlnentAI, New Y(>)rk 
The M!!dl-Lt?gal Institute 
Credits: 11.3 Cost: $435 
(818) 995-7189 

July 7988 



11 thursday 

COMMERCIAL REAL ESTATE 
ACQUISITION 

Counry Courthouse, Mo11tgomcry 
Mcmtgornory County SM A~socl.1tlon 
Crerllt!>: 1.0 Cost: $15 nonmPmher,; 

11-12 
NORTHEAST REGIONAi. TRIAL 

ADVOCACY COURSE 
I lof, tr,1 UnlvCl'!,lty, I IC!mJ.h tc.:.1cl, 

Nt!W York 
National Institute for Trial Mvoc.,cy 
Credits: 75.0 Co~t: $1/150 
(800) 225-6482 

16 tuesday 

WORKER'S COMPENSATION 
Bltminf(hc1m 
N.ulon.il Bu~ln~~ tn .. 1Hutr, In, . 
Crecflts: 6.0 co~t: i9 11 
(715) 035-8525 

17 wednesay 

WORKER'S COMPENSATION 
I lunlsvll le 
Nr1111,11.1I Business ln) tlrutu, Inc. 
Ctt:dit~: 6.0 Cost: '698 
(715) 835-8525 

18 thursday 

WORKER'S COMPENSATION 
Mohllc 
Nation.i i Buslne~~ ln)tltulc, Inc. 
Cn:d it'>: 6.0 Cost· S98 
(715} 835-8525 

r/'IC' Abbama lawyer 

CORPORATE ADVICE 
County Courthouse, Molltgoml'ry 
Montgomery County 13;ir A!t,oc,a!lon 
CrL'<JII!>: 1,0 CoM: $15 no"mc,nbcrs 
(205) 265-1791 

19 friday 
WORKER'S COMPENSA1 ION 
Montgoml'ry 
Nalional Bw,mei.i. lnst,tut<>, Inc:. 
CrPdlt~: 6.0 COl>L: 't,98 
(715) a v;.£3525 

25 thursday 

ALABAMA SECURITIES ACT 
County Cou,thou:.c, Mo11tgn111ery 
Mrmtgnmery Count~ B,11 Ai.sori111ion 
Crc·dit~: 1.0 Cost; $15 110,1n1ernbers 
(205) 265-4793 

9 friday 

CIVIL PROCEDURE 
11,ulwrt Ci!ntt.?r, Elirmlngh,1m 
Al.,h.m1.1 B,11 ln~tltute fur Cl F 
(205) 348-6230 

15 thursday 

FAMILY LAW 
Civic Cv.nlt!r, Montgonwry 
Al;ib,1m.1 B;11 lnstitutl' for ( Lt 
(205) 1•1!l·6230 

16 friday 

FAMILY LAW 
Clv!( Conte,·, B1r111l11gl,c1m 
Al,rb.1111<1 Bar Institute for CI.E 
(205) M8 6210 

19-20 
LITIGATION RISK ANALYSIS 
rour St •t1SOl1S Cll(I i lOtt•I, 
<;,111 rrancbco 
l 11114,ttinn Risk A11aly~i~, Inc. 
Cn•dlt,: 10.a Co~t: saoo 
(415) 854·1104 

22 thursday 

REAL ESTATE 
Civic Contcr, Montgonwry 
Al.1h,1111J Bar lnsJltutt> for CLE 
(205) l,18,6230 

23 friday 

RF.Al ESTATE 
Civic-C c•nter, Birrnin•d1.11t1 
Al.il>.ima Hilr ln~titutr lrn Cl ( 
(.!OS} .!48-62JO 

29 thursday 

TRIAL SKILLS 
'kin Bmun Civic Centt•r, I lu111wl llc 
Alalwn,1 Bar Institute for Cl.( 
1205) 348-&2.30 

30 friday 

TRIAL SKILLS 
Civic Cl•nter, Birmrngh..in 
Al,1bi1mt1 Bar ln~III UI<' for Cl[ 
(.!051 l 48·62JO 
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Consultant's Corner 

The rollowing is a review of and com· 
mcn1ary on an offi ce ,,utomatlon issue 
with current import, mcc 10 the legal 
community , prepared by the office auto
mation consultant to the stale bar, Paul 
B0rns1t1l11, whoso views arc not neces· 
s:irlly those of the stole bar. 

Thli. Is the eighlh article In our "Con• 
sultant' Corner" eric~. We would like 
to hear from you, both In criliqu e of the 
article writt en and suggestions of topics 
for ruture articl es. 

Why don't they tell it like It isl 
M;iny vendor.. lodcl}' h,1vc dlwlopcd ,J 

r!'m,1rkablc vcri.lon o( double-speak. 
Tht'Y h.iw 1.1 lltany ol "knee-Jerk" re
spo1Mi~ th,ll cover Jny ~1,u.:i1lon, bf' ft an 
fnnocont request for inrormr1llon ton nalr 
ty rc:.ictlon to the l11test fllltch. I lerewl1h, 
a ~Jmpllng of 1he more cwcgloU!, ones: 

Q. When will the version you promised 
mC! be .iv.illable? 
A. We .ire working on II rish1 now and 
It should be in bet.I 1e\tln1,1 this month. 
lransliltlon ... We have not cvon begun to 
WOik on it yet. We ill'e not 1;101118 to W,htO 
our money on your du1nb ~theme until 
we get pairl to do hO. 

Q. t, thi!> thing oi y0urs compatible with 
th,11 1hlnK c,( 1hclr'sl 
A. Absolutely. 
Tra11)llltion ... i do not ht1vc the v,1gue)t 
ldc;i, I just hope you do not pin ITT(;! d()wn 
too h,,rd before we do se the dcol, 
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Q. Wh,lt <.lboul ob~oh:''iCC'llCt•l 

A. 1hb ,~ obsolcsuncc-proo(. It will 
l,1" furevcr. 
fr.m~IJtlon ... t hope It will last un1il I get 
out o( your ornce ,ind collect my 
cofnmissfon. 

Bornstein 

Q. We cr1nnot seem to gol the Frnmis 
p~og1 ,1111 to work. 

A. I .i1n sure ft I~ Ju,t ,1 minor matter. 
Tr.i11~lc1tion ... Why did you have 10 bring 
up this che!>tnut ju\l ,1, I quJllfy for Lhe 
trip to h"ilpulco? 

Q. What if our rcquirc•menh ch11nge7 

A, Nu problem, we arc J~ clo~e ii~ the 
phone. 

Tran~lntion .. .Wh;it do you w.rnt? Be grat~ 
(ul the lights go blink, blink, blink. 
Q . Are you aclive In legal re~Nrchl 

A. Are we c1c.tive7...You mu~I be kidding! 
Tran:.latlon .. .l low did this nerd Ond out 
we ,lto going In 1he tank next week? 
Q. Whore do you expoct to be 1n ten 
ytws? 
A. Right on top of the leg,11 n,arkcL 
Tra11~l.11ion ... Uruguay. I under~tar,d they 
do not h,1ve extradition lrcJtle!t wl1h the 
United S1c1tes. 

Q. I( we do business with you, will you 
guamntce the result~( 

A. At,~olutelyl 
Tmnsl11tion .. .When were you born? Thi~ 
i\ th(' '80i.! 

On a more serious note 
Watch out ror Lhe gllb purveyors of "what 
you w.,nt to hear." Most of them haw (at 
mo~I) t1 very sh.illow concept or your 
nuotl~. Yom long-term lntr!r<•st~ llo with 
O!>t.1bllshc<.I vendors, those with more to 
lose thon ., law~uit, flied with cln agent 
o( record who llw~ In ,1 po\l omce 
~x . • 

Alabama Bar 
Directories 
$15 each 

(includes postage) 
Send check to: 
Bar Directory 
P.O. Box 4156 

Montgomery , AL 36101 

lvly 1988 



IJrnited Directors' and 
Officers' Liability 
Comes to Life in 
Over 30 States! 

I T IU-:C:J\N Inst veor In 
1Jalnw111•e, 1 he sloto 

pnssod londmnrk legii;Jntion on
ublh,g Uolowuru oorpor111ion1.1 to 
1111,11 ur oli111ln1110 tho pcrsonnJ 
lluhililv of U101t• tlfroc tm•s undur 
om'Lalii clruumi;111nc11:,. Tho rcnc, 
Llu11 umong lhu liuslnuti-'I com111u• 
nity WO~ OV(11'1Vht!llllhl!(. 

So for, ~13 otlwr stntes-/\rlzonn. 
1\rkom;as 1 Cnlifornlu, Colorado, Gcuq(w, 
ldnho, lndlo1u1, Iowa, K,111sas, l,oul11lnnn1 Mnry
lnnu, M11ssuc:hL1s11Lts, Michigan. ~linnosolll, Mon
lunu, NcJVndn, Nm,v .lorsey, New Moxlcu. Nuw York, 
North Cnrollnn. Ohio, Oklahoma , Cko!{on, l'onn
sylvanla, Somh D11kot11, ' llmnnssoo. ' lu>.ns, Utah , 
Virginia, W1111hlngton, Wlsconsln 1111d Wyoming -
hnvr. pnssecl lef;iNlnllon .1ffcoting tho llnhillty ol 
cli1·cclo1-s anti/or ol licors. 

Ou1· new puhlicntion. l1r'!)vl11ia11.s /ld111ln,q 10 1/w 
t.imitntion of IJl1Y:i:tvr.s' nndlor ql]ir.01·.~1 1,/nbilit.» 
provklo1111 c.:un11J111·11t ivfl study of Lhc now 1wovlslo11s. 

,1 r11111l11rlf'r1 C ' I' llancllcs Lhou1m11cls nr 
nmendruonl 11sslgumonts nnnunlly - lrom typing 
waivers of 11u1lrn nnd unonimous wrllton t:on· 
sunts In cnrnpill11g nnd filing curtlncn tt!S of amond
mant, ohlolnhll( roqulrcc.J ccr lilfod coplo11. 1111(1 
cfl'ocllnl! roconJl11g nnd/or publlc:ntlon, whore 
rcqulrot..l. 

CT ro11 (llso assist you with nny IIJJ<'<'inl 
11we1{t1gs of s/wrolwlclur.~ whioh mny be 1·cqulrod 

In 01·clor to ndopt tho now provisions. 

Your local C 'T' Account Rupresentnlivo w11J 
ht' clollf,(htud to give you ( lnwyors and their puru
logoh, only, of course) more lnformaLion about 
t lw lwlp we can provldo fn 1:0111wc1ion with this 
lmporlllnt llew lugislntiun. Why not call us today! 

C 'I' : I'm u lnwyor. Plou1m fl<mrl rno o copy or you,· 
nuwusl c:ornpllnlion Pmvisions /lclatin.~ to the Uml
tntirm of 1)/rectors' and/or OJ]7rors' Liability. 

~tlltll'-----------------

lltll1 -----------------

CIIV, hllll!t ZIJ>---------------,,

''' 

• ----
c T CORPORATION SYSTEM 

2 Pnnohtroo Strom, N. W., 1\tlimin , Cuorl{ln !l0311H • lhl : 1,/l(>n,:!d 1 ·!iH24 
.'111rvi11s luw,v,•r., sf11r1• 1xo:.: 

\tl.,ni. • 11o,11u1 • I hlt0"11 • C 1...-lt11141l • ( l1•1rJ.,11II • n..11 .. • D,,fnLot • 0,1n~1 • 111•1,11"1 • Jrvnw, I• • I,,. i\11/(l•h .. • \llnrw111111li> • ~''"' \ Ork 
l'hli•,l•ltth • • 1•1111,111, • 1•1111huq1h • Pla111a1h111 Ila • "'" I rark I ri, • \r111Jn • St Luulo • w .. h11111111n. U (: • Wllmt, ~1Q11 
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Justice Hugo Black and the First A 

Hugo L. Black 
1886-1971 

by Hollinger F. Barnard 

The First Amendment views or Justice 
Hugo Black are ~o wull-known that they 
require no citatlol'l or explanation. He 
was a lltcrallst and an absolutlst. He car· 
rlcd a copy or the United States Constitu· 
tlon In his vest pocket Jt all times. I le 
knew what the Constitution said, and he 
believed it meant what il said.I 

The First Amendment to the ConstllLt· 
tion n=iad5 as fol lows: ''Congress shall 
make no law respecting an establishment 
of religion, or prohibiting lhe free exer· 
else therco(i or abridging the freedom or 
spucch, 01 o( the press; or the right of the 
people peaceably to assemble, and to 
petition the government (or a redre~s o( 
grievances." That is an unequivocal and 
uncondition11I statement, and Justice 
Black read it a$ such. I le ropeatcdly 
wrote, often in dissent or special concur
rence? that the First Amtmdrncnt or the 
United States Conslltut.lon meant that In 
this country, government, simply c,mnot 
censor speech. 

As early as his fourth term on the 
Court, the Justice began lo express his 
commitment to the First Amendment 
rights. I le wrote for the Court in Bridge$ 
v. D/ifo rnia4 that "it is a prized American 
prlvllegtc! to speak one/~ mind, although 
,,ot illways with perfect good toste, on all 
public lnstltutlons.''5 Blnck's earller, un
published, dr.i(l dissent in that cnse 
stated his position more emph,Hic;illy. 

"First In ihe camlogue or human liberties 
essential to the life and growth or a govern
rnu111 of, ror, ,ind by I hi.' people: .ire: those 
liberties written ln10 the Fln;t Amendment 
to our Constitution. They are the pillar~ 
upon which popul~r 1:1ovcmmcnl rests and 
without which J government or free men 
cannot survive."~ 

In the same term as the Bridges decision, 
Justice Black went public with the pas
SiQn of his position, !his lime wri ting In 
dissent, in Milkw;i8on Drivers Union v. 
Meaduwmaor Da/ries.1 
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mendment: an Alabama Connection 
", I view the l!Udranteo of lhe AKI 
Amendmenl M 1he rountl~tlrm upon 
which our 30\ll!rnmen1al ~llllt'llllC rest) 
and wlthoul whkh It could not continue 
10 endul1' ,is, 0111,c1111.'CI and planned. Free
dom 10 speak ,1nd wtlrc aboul ,,ublic ques
il()Jl\ 1, a~ lmponJnt 10 1he llfP or our 11av
ernmf!111 ti~ I~ the h1•Jn o( the hun11111 body. 
In (act, lhls pdvllcf!C Is thu hu,1r1 of our 
j\O\l(!rnn,ont. If 1ha1 hearl be W<•Jkcnt'<l. tho 
tl'\Uh 1~ d1:blll1111ion; I( II bl' \tilled, lhc 
result 1, dc,11h:'• 

Tlw First Amendment, of couise, ex
prcs~cs nol one right, but a wol1p or re
latC'<'l rights: freedom o' SJX.'<.'Ch and of the 
press, freedom of rclig1on and of a~'i()cia
tlon and assembly, and the rlgh1 to peti
tion gowrnment for redress o( grltv.inces. 
One I lugo Black ~cholar has suggested 
that "(tJo Isolate rcpresentotlw opinion~ 
of Justice Bl.ick In the field or free 
~peech, free assembly, free press, and 
cen~or~hip Is, In J way, to null oport n 
fabric whose 1hrc.id~ Me c.irt•fully inter
wovcn:•q With due recognition that we 
"pull apart a fabric whose thread~ are 
carefully Interwoven:· this attlcle focu~es 
on 1lvce of the justice's First Amondmenl 
opinion~ lo SU8SCS1 ,111 Ali;1bnrnJ connec
tion 10 each or those opinions. 

To ~uggest an Alabama connection 10 
I lugo Black's judicial phllo~ophy 01,d to 
hb publl$hed opinions Is not exactly a 
radlcJI propo~ilL Hugo 61Jck was, ;ifter 
all, born and reared in Alabama, l'Ciucat
ed In Alabama and engaged In lhe prac
lico o( lilw Ir, Alnbnma.10 He wJs also vl l
iflcd In this stotc and I~ now honored in 
thl~ st,lle.11 Where hb name w.,s once 
anathema to perhaps the majorl!y of the 
cltln,n, of this stall! for his consistent 
support of the rlflhls of black people from 
tho nation's highest bench, hi~ name now 
is engraved on the> miw fedural court. 
hOU bO in BirmlnMham, Alabama, in 1ri!J.. 
UIC 10 his COUIJSt! OW, 11dvocacy of civil 
rights for oll pcor,11.! In this nnllon. 

When H11go Bl[lck wa~ appointed 10 
the Supreme Court In 1937. he .mumed 
permanent re~ldcnce In W.ishtngton, 
D.C., Jnd never r1gai11 lived in Alabam;i, 

The Alab.uri.1 L.iwycr 

although he visited occ:.i~ionalty.u For lcn 
yoari. prior to the Cour1 <1ppolntmen1, he 
had served llfi United St.lies St1nator from 
Alilb.ima Jnd maintained rcsilli:!nce~ (.,~ 
was and iJ. th~ prcictice (or United Stille:, 
SE-nators) In both Birmingham and Wt1J.h· 
lngton and divided his time between lh() 
two place:.. Dosplta hl1, <1b~cnce from tho 
Sidle, however, I lugo Bl.1ek continued 10 
haw contact wi1h Alabama. While on 
the Court, his law clc1k~ <.>flen were 
Alaba111ia11s.1, His son, liugo Black, Jr., 
moved to 131rmingh;im to practice low 
ilher graduation from Vall' IJW School.I• 
And the lu,ticl''s ~i~ter-in-law, Vlrgini,1 
1--oster Durr, returned 10 Alilb;una with 
hor husbnnd, Cllfrord Durr, In 1951, All 
or lhb family ;md exlcni..lc!cl ramily1' kept 
the justic~ In touch with his ndtlve state. 

It is Justice Bladc'5 relationshlµ and cor· 
respondencc with hi~ wife'~ si!,rer, VirKln· 
lo fJurr, 1h01 bUijgests an Alab.:tma con
nection with nt least thrc(! of the justice's 
published opinion): his dissenting opln· 
ion in Barenblatt v. United S!.Jic~ In 
1959, his concurring opinion In New 
York Times Co. v. Sullivan In 1964, and 
his dbscntlng opinion In Tinker v. DcH 
Moines School Distr/C'I In 1969. 

Free association and expression: 
8.trenblatt v. United SI.lies 

In Barenbhw v. United S1ates,1~ a 
11 • .'tlther at Vassar College h.1d been held 

in contempt for refu\lng to answc1 QUC>
llons of the Hous~ Committee on u,,. 
Arnt:!rlc;in Actlvltla~ (pcipularly known as 
HUAC). rhc quc~tlon~ dealt with the 
teacher'~ alleged assod,lllom, with Com• 
munim. The events 1h.:11 pr0rnp1ed the 
case occurrod during the height o( the 
"red-~cJ1t!" In thb c-ountry. Not bUrprh,· 
lngly, 'Trthc Court bal;inccd Con111css' 
need lo investigate ajy1in~t the lndlvlduill 
h,mrt•M of the lnstrut.wr In privacy or 
belief ond held lhal the HOvemm('ntal In• 
terosl must prev.111:'17 Jusllti! Black wa~ 
oppo~c<l to such Judicial bc1lancing. 
especlJlly when Fir,t Amendment rlght!i 
were at st.-ikc. I le p;ittlculnrly prolcsl1->d 
the muJorHy's bdlanclng In this c,1sc 
hec;,,use the Court had fililC'cl to consider 
Barenbl.11t'~ own individual rights t1nd ln
U!rt.!Sh In the balanLc; 

" , . , the rcill lnte1c~1 In 8,111:nhlott\ ~I 
lencc, 111,, lntcrc,1 ur tho people as o whol(I 
In bcln11,1bll' to Join Ol)t<tnil..itlon~ •• ,dvo
caw caur,e,. ,md milk~· polltkill •mi)t.1kCi" 
without li!ter being )UbJC'Ctl"<l to gCJll\:m· 
men1,1l 1wnultic, (or h,wlng dared 10 thlnk 
(or l lwn,~olve~. II 1~ thl~ ri11ht, lo err 
polltlcally, which kc,,p~ 11~ ~1101111 ,1\ J 
N,11ron. . .. 
''Uliln,,lloly .,11 the ftll('~IIC'ln~ In 1t,1, ~'ilSC 
ret1lly holl dr,w11 to onc-w hetnc1 wtl ,,~ 
a pcopll· will ,ry (c.,rrully t1nd rutllcly lu 
pn.')orw domocracy by adoptinB toto1lltor
l,1n mt'thoc.l~. or whether In acrnrd.mu• 

t-lolll11ger r. B.un,1rd ls a grad11c11e of 
8/rminyham-Sourhern College Jnd the 
Unlvcr~lty o( Al,1b~m,1 School of L.tw. 
She Is D member of thQ Birmlng/10111 /'/rm 
of John~ron. 8,lrton, Proctor, Swed/ow & 
Naff. !ihe Is editor or ou ,~ide thr Magic 
Circle: 1 he Autobiography of Virginia 
Fo~tcr Durr, which wa~ publlslH•d hy the 
Unlver$/ty of A/.1b,1mo Press 111 1985 ,ind. 
republlslwd ,n p,,perb;ick by Simon & 
Schusrcr, Inc., 1987 
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wllh our 1111rlhlPrl\ ,md our Con\ltlulion 
w,: wlll h,"r'V'e 1he confld1mcc .ind cour,1S<' 
10 be /rec."•• 

Throughout the 1950\, the Supreme 
Cour1 con~lstently affirmed tho govern
mont's right to r(:(4ulre loyalty omhs and 
lmpo~c ,estrlctlons und penalties on 
tho~e who espoused communi~t beliefs. 
Ju,tice Black ju-t il~ con~htently dis
sen1ed; he believed thitl thC'!>e loy<1lty
sccurily measure~ Infringed upon free
dom or belier and expression ond thu!. 
vlolntcd tho First Amondmont.'9 He un-

• derstood that the Cou, t'~ decisions were 
prompted at least in part f)y the red-s(;arc 
atmo~pherc of 1he time, bu1 he had 
hoped that "in calmer timc11, wh<m pro!.
ent pres,ures, pas~lon\ .ind rears sub
side, this or some later Coun will restore 
the Flr~t Amendmenr llbenies to the high 

tL'<l Cliff Ourr 10 cro\s-ex.1mine the Justice 
D<'ponment infom1ant, P,1UI Crouch, 
who wa~ to lxl the government's st.ir wit• 
nes~ .it the hearing. When pressed on 
cr<M·l'xamlnatlon, Crourh i1CCllseci Cliff 
Durr o( attending top,echelc,n meelings 
of 11,e Com111uni~1 Pnrly in New York.12 

Ou1 r effe<1ively expo!>t'd Crouch'!> tcstl• 
mony ii~ nothing more th,1n sclf-clKSrcln· 
di,ing fanta~y, but he w.is so Incensed 
by Crouch\ accu~c11ions that h~ .ittempt· 
etl to ,1tt.1ck Crouch, w;i,; rew;iinecl hy 
rcdoral marshals and s~1ffercci a mild 
hoort Jtlack.2J 

Justice Black wa~ rle>se lo both Virglrila 
and Clifford Durr. by kin>hlp, by friend· 
shrp .ind by certain ~hawd bdlcfs in the 
rights thclt rorm lhe bac;ls for ii free and 
d1m1ocr,1llc soclcty.1~ He knew thilt the 
Oum, were not Communl,;t~ hut th.it they 

... in this dissent, he see1ns to be on 
the "wrong" side of the First Arnend
n1ent issue. 

preferred place where they hPlong In a 
free society:•10 

By thl! tlroe Ju~ticr Blilck penned his 
dl~sont In Barenblc111 ho h.id more than 
:i thooretlc:il knowledge or the hMrn 
done by the recl-5c,ue atmo~phcro and 
tho government·~ loyulty•M)CUrlty mea
sures: In March 1954, his wife',; sister, 
Virginia Ourr, wru called 10 testify before 
thr Senate lnternJI Security Subcommit-
11.!e (the Senate's equivalent of I IUAC). 
rhc committee old no1 ;iccu$t' Durr or 
bolns .:i Communist, but ~he Wd ~ ..iski:d 
to lclcntlry certain nanwd people as 
Communist~. She ilnnounccd ln~tead 
thilt ~hP wa~ sldndlng mute .:ind refused 
to ani.wcr .irly o( the Committee·~ ques
tion~." Virginia's husb;ind, c11rr, reprc
sontcd Aubrey William\, who .il~o wa~ 
c.ill1.>d to testify. The C'Ommlttce permit-
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were not afraid to talk to pti!ople of 
various political per~uaslons.n Vifilnia 
Durr h,l'> '>,lid: 

"I ihlnk I lugo lhOuj!lll I w.:i, very rooll~h 
tu ,,,kP up with stmngo forcl111wr~ In W,1sh
lng1on, but he never ~.,Id ,111y1hlns 10 me 
~bo11I h or 10 Cllff ol1her A~ the told WM 
hc,llt•d up, many people bt•c,1r1w .,~ fright
i1n1'tl n( th!! rl!d-~c.11c tnCM"m<'nt In thrs 
couniry as thl' ,1n1l°Com1nunists wen: 
lrightcrwtl of Ru~~l~. but I tu110 nl.'Ver 
rnt1ci,eu me or Clift (or ,1"od11tlng with 
(ornl11nc~:·1• 

t,Jugo ijlack did borate Vlrgini;i Durr 
(or , ltr,porllng l-1cwy Wallner. and the 
Progre\,lvu Pdt ty In the prP~ldentlal elec
tion or 1948, but not becau~e of the r.ict 
th.it the Wall;1ce camp,ilgn a11rncted 
Communist sympathiLc~. Black ~imply 
"thought [Virginin) was a tot,tl Idiot to 

le.we the Democratic part}' and vote for 
1 lenry Wallace. Hugo w,1 ~ .i y(•llow-dog 
Democrat. I lo thought you had 10 s1lck 
by the µorly . . .... ,, But, JS the Justice 
hod lnqJ~ted in his BJrenl?lm1 dissent, the 
Flrgt Amendment protects nn indlvidunl'~ 
right to "milke polltl c,11 'mistakes' 
without later bcinn ~ubJected to gowrn
mental p<>nahies for h,1vi11g d.lfcd to 
think for them~elves:•n 

Free dom of the press: Ne w York 
Times v. Sullivan 

In Mord, 1960, a rull-paMo ,1dvortlse?
men1 cntitll.'rl "1 leed ·1 heir ~i~lng Voices" 
Wr1\ publi$hed in lhu New York Tlmc~}V 

1 he ,1d w.i!. ~pon~ored by the Commit· 
tee to Dcfond Martin Luther King ;ind the 
Struggle for Freedom ,n th<• llo11th.10 The 
text or the ad accused the Montgomery, 
l\lab;1mo1 police or ringing the rampus 
or ,1 local all-black college (Alnbama 
Sime Urilwr;lty) aftt;lr , tudcnt~ from the 
colli>ge gathered on the )tillC c.1pltal 
step~ to sing ''My Country 'Tii. of Thee:· 
or padlocking the college d,nlng h..111 and 
of .irrosling Dr. King seven times. Mont · 
gomory Police Comml,~IOn(lr StJlllvnn 
sued tho TlmC's (or llnol, and ,1 Mont
gomery coutny jury Jwnrcled him 
$500,000 In damage~. the full amount 
clalmecl.11 

The Alc1bo1ma Supr'()n1C Court ,1ffi1med 
tht• jury') vcrdlct,u but the Unlled StJtes 
Supreme Court rcvo~ed. The nation's 
hlglwst coun quoted Judgt" l C',1rned 
I land's ringing declarilllon thnt thl.l nr~t 
Dmt'nrlrnPnl 11'presuppob<'S lh, 11 right <.:On· 
cluslon~ ,mt more llkcly to be gathered 
out o( ii multitude of tongue~, than 
through any kmd or dUtho•IIJtlve selec• 
tlon. To rtt<1ny this I~. anc.J ,1lwt1~ will be, 
folly; but ~ h.ive stJkC'd upon It our 
,111:''Jl fhro Court concluclt'd that Ala
b,1m:i's libel l.1w "is constitutionally defl
rlt>nt for foilurc to provide !he s.ifo1-1u.irds 
for frePdOm Of speech ilnd O( lhC prCSS 
th,11 di() required by the Flm ,Jlld Four
tct•nth Amondmcnb in J libel action 
brollght by a public orncl.1l ag,1in~t crillcs 
of hi~ omclal conduct and the Court fash
ioned: 

" •• • ~ redrr,11 rulr tha1 prohlhil~ a 11ublic 
offlrlill from recovering dJmnge, for a 
ddam.itory l'abehood rul,1111111 111 hb of
(lcfal conduct unlc)) hl• prCMJw th,11 tht• 
,t.Hemcnt wa~ ma(fe with 'ac1u11t mallc:(>!-. 
1ha1 I\, with knowledge 1h,11 11 w,1\ "11!ie or 
whh rctklc~~ disregard or wht•thcr It w.i~ 
f,ilw Ur not:'" 
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The Court expressly considered the 
)U/livan case "agaln!>t the background of 
:i profound notloriill conimi lment to tho 
princip le th11t debate on publlC' Issues 
should bl.! uninhibited, robust, Jnd wide
opcn, and that II m11y well include ve
hement, caustic, .1nd sometimC) unplcc1c,. 
antly ~harp attack on gO\/emtmmt ilnci 
public officlals.•J~ 1 he "actuill malice" 
test that the Court devised was nf'c11ss:iry 
lo give the freedoms of expres,;lon rhe 
breathing space those frcooom\ nel'd to 
survlvc.J7 

Despite the Court's ringing words, Jus• 
tlce Black chose 10 write sepr1r<1tc>ly In 
concurrence (joined by Justice Douglas, 
the other First-Amendment .1b~olu1l~t on 
the Coun di thP rlme),ll Black JgrL'Cd that 
thf' Alabama Ju,y verdict should be rc
W11ic>d, but on .,b~olutist ground~. 

111 base my vow 10 rMrse on rh,• bt•llo( that 
rhc Fil'lit anti Fourteenrh AmPndmenh not 
merely '<follmlr' u State's power 10 ;1wo11d 
damages 10 'p~bli, of(idab agnin11 critics 
or their oHldal conduc:I' but compk•wty 
prohibit a StJtl' from a>terci~lng ~ud, 
power .. .• U11llki11hu Coirr1, 1lwrefore, I 
vote to rovorsc exr.luslvoly on the ground 
that the Tlnw~ mid lhl' Individual dofond
,mts had ,in ,1u1olute, uncondltlon11I right 
10 publish In 1hr f/me1 .id~rtr!.Cmcnt their 
crnlclsms of the Mon1go111cry tll!l1ncics 
Md offlclal~:·1t 

Such a position was nol new ro, Black; 
ho long had e~pous<.!d an uncondltlonal 
lnterpretalion or the free pre~s clause of 
ihe first amendmcnt.40 l le belil'V(.od "(a]n 
uncondilion3I right 10 ~ay what one 
plcai.es aboul pul)llc aUolrs ... 10 be the 
, nlnlmum guar.intec o( the Firs I Amonci
men1:••1 

What Is notlccable Jbout BIJck'!. con
currence In Sul/Ivan is ii~ empha~I~ on 
the "'3ctual backKround a( lhi~ ca~e:'0 

Ju~tlce Black describes the .itmobphorl! 
In Montgomery In ~om<.? detail, ;)lld with 
SOtnC famtli;irily, 

"Montgomery h orir o( tho localltll', In 
which wid!!,Spr<'ad ho"llity to dci,e1vc11t1· 
tlon ht1~ lx:en m~n lfes1ed. Thi~ hoMI llty has 
~ometlmes r•xt •ndrd llliclf to pc,~on\ who 
favor descgrcgnlion, portic:ul.irly lo so
c,rllcd 'oullolda aKiti'ltor~: a 1crrn which can 
I)(' mndr to flt papers like the Tlnw1, which 
I~ publishad 111 Now York The m1rclty of 
h.!\ltmony to sho.v 1h,1t Commissioner Sul
llv,,n <,u((c(L,d any actual darn,1g1•s .1t all 
sugge~~ 1hat lhe,c ft>clings o( hos11llty h,1d 
ell least as much 10 do With rendition uf 
this hdlf-mllllo1Hlollar verdi~; J~ did on op, 
pr.111.11 o( d,1ma~os. Viewed rralhtlc,1lly, 

Th<' Afobnma Linvyc,, 

lhis record hmd\ M.rppon 10 an in(ere11ct1 
th,ll instaad o( being d,1m,111ed Commls
~lormr Sulllvan's poll1lt,1l1 social, ,,nd lln,,,... 
rlnl pl'l'Sllge h,1~ likvly flcon llnhancr.cl hy 
1ho Times' publlcMl011."41 

Although )u§tice Black cxpres\ly tied his 
remarks about the foctual bi.lckground of 
the Sullivan ca!.e to 1hr ll'C'Ord be(oro 1ho 
Court on appeal, we know that Justice 
Blnck hod ln(orrnatlori ilbout the racial 
atrno\phore lr1 Montgomery from sourc• 
u~ other lhan the record on appeal In 
Su/J/vJn, 

Vlrgl11IJ Durr, a llfelong devoted cor· 
respondent with fomily and friend~. 
wrote to her brother-in-law fairly frtl
qut"ntly ,1rtcr Virginia and Cliff moved 
b,1ck lo Alabam.:i.4~ Virginia's letters 
somt!limP~ were long and angui~hed de
~crlptlons of the tension and overt 
viok•ncc lhat enveloped the Montgomery 
comrnu11liy as it cr1n1c to terms with lht' 
Brown dccblon, the hu~ boycott and Lht• 
frl'edom rldcrs:0 ~ lugo Bl.ick's lcllcf!> 
back to Virgiola wvro brief and discreet 
l!Xpre\Sions of family Jftl!c;l ion ;ind sn11> 
pot~ of family newi,.~6 1 h(! Justice w;i~ 

much too circumspect 10 respond to his 
sister-In-law's comments on raclill ~Lrlfc 
In Montgomery, but his response lea~s 
no doubt th;it he received nnd rend 
Virsinla's letters and that from those let· 
mrs he knew quite a bit Jbout the at· 
mosphem of hostility in Montgomery at 
the time of the Sullivan decision. 

f reedom of speech: Tinker v. Des 
Moines School Distri CJ 

In Tinker v. D~ Moine~ Srhool 
Di.~1,ic1,~1 ,lS In Barcnblatt v. United 
States, Huge> Ul,1ck wrot!! In dissent. But 
In thb dlS5Cnt, he seems to bu c1n the 
"wrong" side of the First Amendment Is
sue. As In 8amnblilll and Sullivan, JU~tice 
Black') Al,1b,1ma connection with Cllff 
and Virginia Durr provides a clue to 
Bl;ick's position In the fmkcr dissent. 

In rinker, n small group of ~tudents 
(three chlldr<'n) wore black armbAnds to 
1hclr ,eqpt•clive schools "to publlci.te 
their objections to the ho)tilltles in Viet
nam and their ,;uppon for a truce:•~• 
tenrning of 1hc armband pl.in before
hand, the Des Moines school principals 
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"odop1ed a policy 1hat nny ~wden1 wear· 
ing nn Armband to school would be 
a~ked 10 remove ii, and If hc rcfu~cd he 
would be sur.pcndcd un1II ho 1e1u,ned 
wilhout the a,mband."~9 The 1hree 
child,en wore 1helr armband~ to school, 
refused 10 rf'move them ,ind wc>re ~U\· 

penrled. When lhP childrrn, 1hrough 
1heir fathers, Ok-d a complc1ln1 In fc(for,11 
district court c1sklng for .,n lnjunctton to 
restrain the ~hoo s from dlr.clpllnlng tho 
children. 1he dlsirlct cou11 dl~ml)5Cd the 
complaint.so When the Flghth Circul1 
Court of Appeal~ con~idered the caM~ en 
bane, thill court splh equally, loavlng the 
district court rullng lnl.:1c1.11 

Thti United Stale>~ SuprcrtlO Court 
found that the chlldrun's wcJrlng of <1rm
bonds in tho crrcum~wnccs of 1h15 cose 
Wil~ entirely divorced from ;,clui:1lly or 
potentially dlsrup1lvc conduct by those 
partlclp11llng In 11, "!Although ,1 type of 
symbolic: spe1echJ1 [IJI w.i~ clo~oly .1kln 10 
'pure ~peecl,' which ..• I~ cntltlcJ lo 
comprehensive protection under lhe 1=1rst 
Amondmcn 1.''H mo Supreme Coun re
versed the lowc, cou,11 holdlng th.:il "1he 
prohibition of ellprc~sion of one p11r-
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tku lar opinion n,ere, oppo~ltlon to lhC! 
niltlon'!. ltlVOlvement in Vietnam], JI lc.:ist 
wlthou 1 evidence 1hat II l) ncccsso,y 10 
avoid ma1erial and wb~wnllal lntCift>1• 
ence wilh schoolwork or dlsc:lpllne, Is 
not constllulionally pcrmissihle.''" 

Justice BldCk dissented, in ~urprlslng• 
ly pa!.~lonmc language.54 I le objactcd 
primarily to the Court', becoming the ar• 
biter o( discipline in the na1ion's ~d1ools. 
I le held fast to his bel,cf tha11he cont(:'nt 
of speech ni!Wr must be subject 10 cen· 
sor, hut he reminded the majority that lhf! 
Courl hc1~ clo.irly, and properly, ret,tlnud 
1hu right to limit speech a~ to time .ind 
place when appropri;ite. 

"Whllc I hnvc illways helleved that under 
tho First and rour1een1h Amundrnt•nl~ 
nr•lthcr the StatO nor 1hc l'odornl CovC'1 n• 
111c1,1 hJ~ .my ;it11ho1 lty to r11gulr.1tc or cen
sor 1hc cor11en1 of speech, I have n1.,l\/(Jr be
llovod that any pcr~on h.i~ a rii,ht lO RIV<l 
Sl)<.'<.'Chc~ or Ml!nl!e In demonstration~ 
when' he please.~ and when he plea\Cto."'~ 

Jus1ice Black found the children's wcar
lng of armbands to have been diverting, 
allhough not di~ruptive, and hr dls,11)-

proved of the dlversion.s• The language 
of the dissent reveals 1hc justice's strong 
dlsagrccmC'nl with tho Court's decision: 

"(II( 1ho 1hm• 11.1~ como when 1>upils or 
bt,1te-,uppo11cd schools, klndergamms, 
g@mmar ~hoo l~, or t,fgh school~. cun 
ddy .ind floul ord1'" of ~hnol ortlclals 10 
kt'tlp lhl.'lr mind~ on their C11Nn school
'Mlrk. 11 Is the beginning or a new r<!VOlu
tionary age o( pcrmlsslVC1_1C',S It, thl~ coun, 
try fo,tc11'tl f)y 1lw ju11icl;1ry. 

Hin my vl1iw, tc,1ch1·~. In ~1.11t'<on1rolled 
public ~chool\ are hired 10 1cach 
there •••• Nor .ire public school students 
sent to tht• \chool, ,1l public c11pcn~ 10 
bron<k,M r>Olitlc.ti or ,llly other views 10 
educ.ire nnd Inform rhe publlc •.•• II may 
uo th.it lhC' N<1tlon ha~ outworn that old
fJshlonod ~1011an 11!,11 'chlldr0n .iri:· to be 
~eon 1101 hoMd,' IM onr n1.1y, i hope, be 
pormlt1cd w harbor 1hr though! 1ha1 tax· 
p,1ycrs send chlldr<!n lo school on rhc 

l)rcmlbr th,1t ol 1hclr 0110 they need io 
en1 n, no1 1coch. 

"School dlsclpllrw, llko p.Jren1,1I disclpllno, 
I~ ,in ln1c11r,1I 1111tl lmport.1111 pnrt or lr(lltl • 
Ing our chlldmn to be good ci1lzens-
10 he bC!tl<lr citizens. 

• • • 
"On11 Joe) not n ·e,-d to be ,1 prophet or 
lhc ~on of n wophe1 !O know 1hai af1er 1he 
Court's holdlng lodily some studl!nts in 
Iowa !.ChOOI\ and lndet.'Cl In all !>ChOOI\ will 
be rl'lldY. ,1blo. ,ind wllllng 10 defy 1helr 
lr,l('hcr; on practkally all order.;. Th,s is 
the more unfor1una1e for the schools ~rnc:c 
groups of Mudcn1s JII CM!r lhc lt1nd a1e 
,1lt<•,1dy ru1111ln11 loost'. tond1,1r1lng break. 
In~. ,it-In\ lie-Ins and smash-ins. Many of 
1hcsl'! 5tudcnl groups, .is is Jll too fomili,ir 
10 ,111 who rc,id 1h<' n<.'l',1p._1()('1'> .111d w.11, h 
1hto telrvl,lon new, progr.iws, haw already 
engaged In rioting. property selzurL'S, and 
tfornuc.tion. . .. 
"Tumed loose wllh lc1wsul1s for damages 
Jnd l11jur1c:llon6 iJKUlnst lhuir teachers .is 
ilwy ,1rc lwrt•, ll i~ 11otl1lnf1 bul wishful 
lhlnklng 10 Imagine thnt young, Immature 
s1udc111s wlll not soon beliovc it Is 1heir 
rl11h110 t onlrol tht• school!, r.ithcr th~M 1ho 
1 l11h1 of lhfJ St,IU,~ IIJ,11 Colli•< t lhe l!IXCS lo 
him 1hc tril~hors fm rho be1wJi1 of 1he 
pupll~. This case•, thurdoro, wholly with, 
out 1:on~tl1u1lo11al 1t:Jb0ns In my judwne,,t, 
§Ubjr•11, oil rlw publlc r.chool~ In 1he ooun. 
lly 10 1hc whhm and caprices or their 
loudcs1-mou1hcd1 bu1 maybl! nol 1hc•ir 
bri11h111,t, \ludonh. I, for one, ,1111 not ful
ly pcr;u~ded tha1 "hO<>I pupils are wise 
enough, l'Wn with this Coun's cxpen help 
from Washln111on, to run the 23,390 pub
lie \(hool \V'tM1, In our SO \lille~. I wish, 
therefore. wholly 10 disclaim any purpose 
on my 1m1 to hold th,u thr f'L-dcral Con· 
\llhlllon ,ompct, lh(' tl',irher~, parcn1~, 
;ind l'l('(.t!'O \Choo! ofnclals lo surronder 
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control of the American publlt ~< hcml 
~~Wm to public school students. I 
dl,wn1:•11. 

Ag.1ln, Virginia Durr's relarlonship with 
che iu~tlce provides a c:Juc to lht.! ve
ht1m1mce o( Hugo Black's dissent In Tlnk
t1r. lly all accounts, Hugo Block Wu!. ., 

coutrolll'Cl .incl dlsdpllned person who 
believed In thi: ob,~dience of thl ldron 
and the orderly conduct of the nation'~ 
cillzenry.u Ho clcclart!d in I inker that, 
"lUJncontrolled and uncontrollabl<! liber
ty j,; an enemy to domestic peace!'" 
Wh,u th,11 s1atement fails to Jcknow
lcdgl!, h0wt.'VC,; i'> 1ha1 che tension 1,e. 
cwccn pcac;e and liberty ls chronic .ind 
unrc~olv.iblc, as John Scuart Mill has cx
hc.1u~tivt'ly wr lttt•n.t.0 A na1ion can h,wc 
ab~olute pe.ice only by foregoing llher· 
ty, ,ind ,1bsolute liberty on ly by fotcgo
lng peo<:.<', 

In the Tinkey dissent, Justice BlrJtk 
rL"Vc,1b hi~ frw of uncontrolled liberty, ,ls 
he h.id Cclrllor rew,1led lh;;it feM 10 
Virglni,1 Durr rog.ircllng the civil dlsobt'
dience crus:idr led by Dr. Martin l.ucher 
King. Virginia vl~ltcd her brocher-in-law 
"during chc time of all the rioting and ,It· 
1n~ and marches Hugo was opposed to 
che m.trch!!,. I le thoughc they were Jerri-

blc ••. (that they) CtL'atc a lot of trouble 
,1nd ITTJY c.:iuse rlotlng:'61 Wht!n the riKht 
of fref.' <>xpression 100 closely ch,c.itcned 
orderly peace, Ju,;tice Bl.ick drew b.ick 
from hi~ absoluti~t PQ\ltion on free 
speech 10 permit clme and place limila
tlon~ 10 that right so thal che liberly of 
free expression would noc dostroy the 11c1-

tlon's orderly peace. 

Barenblatt, Sul/I van, Tinker: an 
Alabama connectio n? 

No claim is made here th,11 I lugo 
81.ick borrOWt..-d his First Amtmdm<'nt be
liefs from his Alabama friends and rela
tive\ Cliff and Virginia Durr. It Is clcdr that 
Blnck's views on the First Amendment 
w<'re molded early, wilhln his owii keen 
mind, informed by his perc<>plive rend
Ing of JcfferSon, Blackscon!!, MIii ,ind 
other~.~, The Justice's e,1rllest Supreme 
Coun writings show him to be a passion· 
ate odvocntc of both a lltorall!,t rec1dlng 
of the First Amendment Jncl .in Jbsoluilst 
;ipplkation of the amendment.u 

Nor Is any claim made here 1ha1 Hugo 
Black's friend~hip and kinship with 
follow Alabamians Cliff and VlrBinia Durr 
lmprOJ)(!rly influenc!ld lhe ju,tice's deci
sion on any case In any way. A~ Virginia 

herself has made dear, che Justice forbid 
any mention or dlscu~slon o( any issue 
In a case pending before the Courc. 

"l never could h,Ml .lllf power through 
I lu110 because the la,1 thins Supreme 
Coun Ju~tlccs' rclallvcs c:~n do ts \peak to 
them ,1hou1 .1 caM•. Tht.y recu,;e themsel~ 
immediately If thJI hnppcns. I( you were 
ever known to spc,1k tn I lu110 ,1bout a case, 
tn~t would bo tho worst thing 1h01 coultl 
happen. In (,1C't1 I IUl!O and Sister's dinner 
parties wore prc11y dull bcc,1uso nobody 
could lalk about dnythlna wry much. They 
were ,1lw.iy<1 so n(rald It would com11 up 
before the Sup,c•mo Court. We usually 
talkc..'Cl about ro,;e~ Jnd tcnni~. And 
sometime) Bill Dougla\ would sing 
hymn~. HI' was raised wry sirictly In the 
church and he kn<'W tho most marvelous 
,1rray of hymni,."" 

Nutwhhstandi11g those caveats, It is In· 
dlsputablu that Supreme Courc Justices, 
like all hum.in beings, neither cre.uo M r 

apply theories In ,1 vacuum. Justice Hugo 
Bli1ek's self-education through his exten
sive reading provided part or the mnterlal 
background ngalnst which the justice 
wrote his opinions. His relationship and 
communication wilh fello.v Alabamians 
Clifford and Virginia Durr, .ind others, 
t1lso contributed 10 lhe background ma
terial for those opinion~. • 

-------------------- FOOT/1,0Tr:S --------------------
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Building Alabama's Courthouses 

The following continues a history of Alo· 
bama's cou nty cour lh ouscs- lh cir ori· 
gins and some of the people who con· 
tribuled IQ their growth . The Al,1bnm,1 
ww ycr plans to run one county's ~t<>ry 
In each Issue of the ma11a:i:lnc. If you 
have any photographs of 1Mrly or µres· 
ent courthouses, plcosc forward them 
to: 

Somuol A. Rumore, Jr. 
Mlgll onlco & Rumore 

1007 Colonl.11 Bank Bullcflng 
Birmingham, Alabam,l 35203-4054 

Clay County 
In 1850 Alilb.im.i w.1, divided into 52 

cou ntie ~. No new counlll'\ w1•rt• «st,,b
llshecf until the K1>con!.lrut.11on 1.wnod. 
BetweC'll 1866 .ind 1868 the Lcgl~l.1turt· 
creilt<'d 1J countlc~ dnd amonK tho~e 
wa~ Clay Cou111y, whl( h w,1\ lo1m,1lly 
establbhed De(emhc 1 7, 1866. 

The county w,u, lhirned (o, Sc•ni11or 
Henry Cl.iy of Kontuc ky, tho farnow, 
~v11em1r1n .ind politic ,1l lc,,tlt1r. 1 lw coun
ty seat Is AshlJnd1 whl< h wn~ 11,111,ccl In 
honor of Cloy'~ planlfltion home 11L•,11 
Lcxillgton, Kentucky. 

'ifnce Cl,1y County wm, C'St,1b!lshrd in 
1866, the county Itself h<KI no Ptlrl In th1• 
early hblory c,( AIJharn.i. The rounly b 
loc;itcd between R.indolph County on 
the cast and Toll;idcga County on tht' 
wci.t and Wil~ (ormetl from twritury l,1ke11 
from the~c· two counlit•,. 

The ,1tt ui.tabll~hlng Clay County 
called for an clcc.11011 10 he ht>ld rhi> fir.t 
Monday 1n M,,rch 1867 to \<'le< I off1um, 
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by Samuel A. Rumore, Jr. 

for tlw c;ounly Jnd choo~e .1 rnttnty \P,1l 

~111• Until t1 1.our1ty ~eat w.,~ ,(•ll'c"lt'cl, 
<.:0u1ts were held in Li1eville. At thr11 tl11w 
this community w;i~ lnc;ited on tlw t•xl,t· 
ing lin!' bet~n Cay and R,,ndnlph 
counti<'~. Sulm~qu<Jnt tcmltotl,11 c.h,111t,11'\ 
h;iw pushed !he l11w f,ir thcr C'.rhl, and 
Lineville tod.iy b well wllhin tlw Cl,1y 
Cou111y bou11da1y, 

In th~· 18(,7 t'lcctlon, voters had to 
cl100\I! bt•twt•cn Um.,vllle and the geo
gr,,phic; wntcr of th!! country for their pcr-
111.ment wun ty ~c.it The cC?ntcr rt>ccivoo 
tlw grf'tlt.c1 numbe1 o( votes; however. be
C'ilLJ~<' .i cNlilln I lolllngsworth Walts do· 
n,ll<'d to the county 40 acre~ of land rwo 
ml lo~ e,1,1 of rho i1C!t111I geogrnphic 
r.11ntN, lhr county \ent wa1, est;iblishe:!d 
,it lt1, p1L•w111 loc,1tlon. (And, as prevl
ou~ly noted, thu tow,; wa~ c.1Jlud 
A~hl-1nd.) 

lh 1867, ton, tructlon bcg,1n on a one
\tory (r,1rnc> rourthnuse 111 Ashl,md, Pte!nd
lnK It~ rttmr,letlon court., w1.-re hdd In 
llw old Llnwlllu B,1ptbt Church. The flr..t 

Clay Ct1unty Courthou~c 

July 1988 



c:ourthou~e in A~hland ,;erved the coun 
ty untll December 18, 1875, when ii fire 
dc~troycd th<l bullcllng and vir1ually ,ill 
of the county rt'Cord~. 

lhe county commissioners levlcd .l tax 
In 1676 for llw ron,truction of the second 
Clay Co11nly Courthouse. This building 
w,h for11i.tlly accepted by the c:omml\• 
sloi, M.iy Ci, 1878. II Wd~ a two-story bdck 
~L111cturt> that h.id ,ln extern.ii stalrw.iy 
leading to the upst.1lr, courtroom. Thli, 
bulldinR served the county for .iln,o,t JO 
yeilr; . 

1 ht> corntm tone for the pre~cnt Clily 
County Courthou,;e wa,; dedic.ited 
Ausu~t 10, 190&. Charles W Ci!rlton w;i<; 

the .irc.hltucl and also designed the 
nclghboling CILl.>urnl! County Courl
hou:.c whose corncrsronc was laid ii1 
1907. Hnrr>or .ind Barnes were the con 
trnctor5 ro, tho Clny County Cout thousc. 

1 lw b11ildlnf1 ,~ very Impressive for J 

~111r1II county ,e;it town. Its extern;il m,1-
tcrl.il~ .ire yollow brick and concrett', .in<I 
ils cxwrlor dlnicrl)ioni, Jl'l! 105 feet by &9 
fret. Tho ,1ructur<.' i~ three storre!. tall, JncJ 
each corner o( the building has J minor 
dome. In th<' center i, a large cll 1v.ited 
dome with ,1 clock racing In eJch dlrcc• 
lion; !hi~ \I lvN dome Is topped by a bell 
tower. I lw unlqw feature of the C'Ollll· 

hou~e . .i ~ymbclhc: \liltue of "Blind Ju~ 
llcc" hokllr18 hw ~c.111!!>, b mount<~d on 
lhc tower. 

Tht' Cl,1y Co11nty Courthou,e Lontafn~ 
~lem,mt!> of il numhc>r of .irchllcctur.il 
!>lyl«:?~. l;ach of 1he four side~ contJin~ 
three .irc.hcd entranceway!,. Over thc",e 
~ntr ,mct.'WJY'> am two simple Doric cul
umm: above the columns are trl.ingulJr 
pediments. 

Tlw mo,t f,1111ou, n.itlll(' of Clay County 
mU\I be• tht' late U.S. ~upreme Court Ju:.
ti~t· I ILrK<> Jdl;ick. Ju~ticf' Bl;ick w;i~ horn 
In rurnl Cloy County, but his f,1mlly 
mow<J to A~hlJnd In Ol!Ct!mbt!r 1009, 
bero,e he turned fow. II has 1Jcc11 r<'
countcd by one biographer tha1 I lugo 
Bl;:ick Wil\ il frequent spectator ,ll trial, 
In Clay County from the age of )IX, ob 
wrvlnK ,111d playing the role of l,1w~r il" 

d boy. 
AflN gr..idu.itlng from tht? Uniwr..ity of 

Al11b,m1t1 School of Law In 1906, I lugo 
Black ,eturncd home to hong out hb 
shingle ,111he ,1ge of 20. Although lie w11s 
con~idrrn l ,, brigh1 fellow, mo)t of the 
ut 1w11& of A~hl;ind took their leg;1I co~c~ 
tu oldur IJw~w,. 

1 lw Al.il>,1m,1 lJwy,•r 

81,,ck ~pent over $1,500 ~cu,ng up his 
IJw office. Thb repre.cntcd .i IJrgc 1>or
tic,n of the inherlt,1nre he rcct•lvt.'tl from 
his pnrents. His ofOce was loc.ued on th<l 
S<'tond floor of a bullriirig .1djoinlnR the 
courthou!ie square. The brand ,ww cour1-
housc of 1906, which rem.iinb the 11ros
scn1 Clay Count Counhou~c, w.1~ tho one 
which greeted the fledglinH lawyer In his 
fir~t Cil\O~. 

Unfortunatcly, o fire tn February 1907 
d0,tro~ Black'~ ufflcc and lt.1w library. 
Sin,e he could 1101 .1rrord insurance, the 
lo~s w.h complete. N. the <1ge of 21, Black 
left his hometown to ~eek hi!. fortune In 
the booming city of Birrninghorn. That 
fire in Ashlan<l ch;:in11cd the course o( 
Hugo 131r1ck\ life, r1nd the m~t of his life's 
s10ty was plJycd out aw.1y from the Clay 
County CourthuUbO, • 

Samual A. Rumore, Jr., Is a graduate of 
the University of Notre Dam,, and che 
University of A/a/Jama School of Law. I le 
served as founding chairman of tlit.! 
Alabama State Bar's Famlly Law Section 
ilnd Is In practice In Birmingham with 
the firm of Mis/Ion/co & Rumore. 

Introduce 
Your Clients 

to a 
Valuable Service. 
Refer them to Business Valuation Serv ice.~ for expert detcr
min:icion of f.tir mnrkct value: of busincs.scs, nnd financial 
analysis and consul ration in C:t$CS of: 

D Estate plannin g lJ Bankruptcy 
D Estatcsettkmc nt proceedings 
D Marit al dissoluti ons O Merge.rs or acquisit fons 
D Rec~pit~liz:\tions D Buy-sell ngr,:emcnts 
0 Employee Stock D Dis.gdcnt stockho lder 

ownership plans suits 
Contact Dr. John H , Davis, ill 

4 Office Park Circle • Sultc 304 • Bioni ngham, A lnbnmn 35223 
P.O. Box 7633 A • Birmingh:un, Alab ama 35263 

(205) 870-1026 

227 



QUESTION: 

Attorney 'X' nipresented the City of 'H' as Its city attorney 
f'or a period in ~cc ss u( 20 years. During the time of Auor
ney 'X's' scrvi~ as a city attorney, It became the custom 
and practice of Attorney 'X' to retain the originals of all 
deeds, contracts, writin gs, bond documen1~, etc. in his law 
office files. On several occ<1sions prior to City Attorney 'X's' 
being discharged as city attorney, the City Council of City 
of 'H' requested that he turn over to the city clerk the 
original of all deeds, contracts, bond documents, etc. In his 
possession to which the city was a party or to which the 
city was obligated or had rights or privileges arising 
therefrom. The documents were not turned over to the city 
clerk. Attorney 'X' was discharged ilS city .1ttorney, Al the 
time of discharge, Attorney 'X' re(;tined pending 11nd open 
file:; which were at that tim e being handled by AHorney 'X's' 
offi ce and all dosed fifes which had been accumulated by 
Attorney 'X's' office during his yf!ars of service as city at
torney for City of 'H'. 

The city counci l has requested that At1orney 'X' wrn over 
to the new city attorney all pending legal fil es and matters 
which wcro being handled by Attorney 'X's' offic:e at thQ time 
of his discharge as well as the original documents ac· 
cumulated by Attorney 'X' during the years of his represen
tation as city attorney. The City hos instructed that Attorney 
'X' is to take no further action in the re1>rescntalion of the 
City of 'H' in any past, present or future matters. Assume 
that Attorney 'X' has been paid in full for all legal represen· 
talion re.lotion to all closl!d fil l!s in his 11ossession. Assume 
further that Allorney 'X' has been paid In full for a portion 
of the open and pending riles In his possession at the tim(! 
of his discharge and has submitted statcmcflls for st!rvlces 
re11dered for the remaining portion of the open and pen• 
ding files in his possession which have not been fully 
satisfied by the City. Based on lhe hereinabove assumed 
facts, this letter will serve as a formal request that your of
fice Issue opinions as to the following inquiries: 

1. What righls of possession or Interest docs the City of 
'H' have in and to the contents of all closed files which have 
been accumulated by Attorney 'X' during the time of 
representat ion of the City of 'H' as their Cily Attorney, 
assuming that AUOl'nl!Y 'X' has bt!l!n fully Compen5ated for 
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all legnl services rendered relating to such closed files? 
2. What rights of pOSSt!Ssion or interest does the City of 

'H' h.1vc in and to all original de!cds, contracts, bond docu
ments or other writing to which the City is a party, is 
obligated or has any rights or privil eges arising therefrom 
which have been retained by Attorney 'X' In his law office 
files, assuming Attorney 'X' has been fully compensated for 
aJI legal services rendered as relates to !luch files? 

3. What rights or privileges docs the City of 'H' have to 
examine or make copies of the contents of all files retained 
by Attorney 'X'? 

4. Who should bear the cost of duplicating the contents 
of any fil es obtained by Attorney 1X' for which Attorney 'X' 
has been fully paid for all professional services rendered 
in relationship to such open, closed or pending Wes? 

5. Rased on the facts set out ;ibove, does Attorney 'X' have 
a right to an attorney's lien on any of the files retained by 
his offi<.;e? If the anSWl,!t is in the affir mative please slate 
to which files the attorney lien would attach and what rights 
or llbligations are awarded to Al1orm:y 'X' upon the attach• 
mc.nt of' such lien?" 

ANSWER: 
Subject to the attorney's lien provided for in Code of 

Alabama (1975), § 34·3·61, the attorney must provide copies 
of a client's co111ple1e file to the client upon reques1 I( It 18 
material delivered to lhe lawyer by lhe client or if ii con$ist~ 
of an orlglnal docuni()nt prl!pared by the law)'Qr (or the cll!!r~l. 
A lawyer is not required to provide copies o( legal analyses 
lo the cllcn1 unless he has spocincally agreed to do so 
previously, and he Is not required to rurnlsh notes, rcsemch 
and inter•ofnce men,oranda which went toward the compila
tion of the final product unless he has previously ngreed to 
do so. 1hi~ i~ so whether the attorney (l) voluntarily withdraws 
from representiltion under DR 2-1111 (2) is discharged by his 
client, (3) continue~ to handle the acllve matter or (4) con
cludes the matter and closes lhe file. Should the altorn(!y 
choose to maintain a copy of chose materials for his records, 
he must pay for the photocopying expense. Where the ottor~ 
ney has received (ull compensation for his services rendered 
in connection wilh o given fllc, he musl surrender 1hese 
materi;iis to the cl lenl upon the client's request. 
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DISCUSSION: 

All of the above quc~tlon~ con be bolled down LO one: ro 
whom do a client') file\ belong, the client or 1hc auorncy? 
If the files belong 10 the client, they must be turned over to 
the client upon request. If they belong to the attorney, them 
it i\ fair to rnake the client pay for a copy o( the file. If the 
Ole!> belong to the client, 11 should bo lrnrna1crl.JI whether 
1ho fllclb are clo~ed or pending. Curiously, we lrnw be~n able 
to (ind Jln,ost no gulrlnnce on the subject. lhcro .1ru no 
l\labam.i cMes which directly address the li!»Ue. nor has the! 
Oisclpllnary Conunlsslon ls~ued ethic!> opinions on point. 
The CodP of Professional R<'~ponsibility <'Ontains no provl· 
!>Ions ilddressins thrs Issue, nor arc we ablu 10 local<> any per
tinent opinions ,~sued by the ABA. 

DR 2-11HAH2J rrovldcs 1hm: 
(A) In Oeneml 

(Z) In any 1.wnt, ii l,1wyer shall not wlrh~r,IW from 
employment until he h.is taken rca~on,1blr ,tep,, to 
i!V04d fowwc,ible r,,ciudicc 10 rights of his tlhmt, in
cluding 11fving du~· nut1C't> 10 hh clh•n1, .,llowlng time 
for cr11ploymcm1 o( 01her coun~el, dt•llvori"ll lO the 
dlent ull pnporN ,Ind property lo which the c:llcnl Is 
en1ltled1 ,inti complying with olpplic,1ble laws and 
rule~. {emphMJ, added) 

Thus, whether the r111Qrney's employment Is tcrminatecl by 
his voluntary wlthdrawr1I under DR 2-111(C), or whether he 
is fired by hb dhm1 under OR 2-11HBl(2l, our Code of Pro
r,.~sional Responsibility require,; 1ha1 the Mtorney relinquish 
10 his clienl '1 

••• all popers ilnd property to which the client 
Is cnlltlPd:' The Code b silent ,tb to whether .in oltorncy must 
turn over the client's "popors ond property" In othe1r d rcum· 
stances, as where 1hr nttorney remains in the ca~e> until its 
conclusion or where the ,11tomey retires or die). 

Funher, DR 2·111(A)(2) l,e~~ the que~tion by ,equ,ring 1hc 
auorncy 10 clelivt!r 10 the.> cllen1 papers and properly " ... 10 
which the cllen1 Ii. cntltlL'CI:' In order to deterrnlnc 1he cllenl'i. 
cntlll ement, we must rcfor to Code of Alobnm,1 (1975), 
34-'.i-61, which provide~ th~1t: 

Attorney<,•;ll•l,,w ~h,,11 h,l\lC a llen on all p;ipcr1 ,Hid 111011c-y 
of their clients In tlwlr po1~e-1~lon (or iCrvlcl>s rendered 10 
them, In reference thereto, and mily ret,1111 ,u1:h p<lpcrs until 
~.11cl cl,,tms arr SJtlSlll'd, and may apply ~uch n,onl:'y tu the 
snllsfactlon of ~.,Id cl,tlnl\, 

1 hi~ ~tatu1e, or course, ere.lies the so-called "AH<>rncy's lien" 
nuthorlzing ;in attorney lo rc1.1ln hb client'~ paper~ until his 
claim against 1he client for services rendered 1~ ~vlisfied. 
When the clair11 ,~ satl~fied, the statutory c1uthorL,allon for 
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1mon1lo11 of the fib 1~ terminated. ll rollows then 1ha1 the 
fl lcs must be surrcndorcd lo lhB client uron request and 
thr.rcrore constitute the client's prop,my. rhcre would be no 
need to create a statutory lien on the dllOrnl'Y\ behalf If the 
file!> In foct belonged 10 1he anorney. 

Tho s1,11ut~ further beg\ the question, i,ov.'(l',er, In apply-
ing 1hc lien 10 " ... ,,II papers find money of their cllcn 1 In 
their possession ... " Ncllhcr 1hls statute nor nny c,1se lnter-
prellng It defines which pnpers belong to lht:! c:llent. Does 
this refer merely 10 orlslnnl documents which the <.llenl has 
provitlf'd the altorney in tht-course of rcpt1.!SCmt<1licm1 a~ some 
SIJte bJrs h.we heldl Doe~ ii refer addillon.illy 10 court 
plr•,1dlng) <1nd othl!r document~ of public record( Or do0. 
ii t1pply to the e1111tc file dewloped by the ottorney? 

I ho sole guidance 1h01 wo l1<1w been able lo locate Is .in 
order or the Supreme Court or Alabc1mo:1 dared October I, 
1984, which provides 1h:i1 a tri;il transcripl pur<.h,1scd by the 
blale for U>C of indigent defendants in criminal appeals b lhl.? 
property of the! errmlnal dt>f<'ncfont and mu~t be returned 10 

1he defendant upon his reque<.I. By extension we hereby hold 
I hill the client Is entlllccl not only lo document~ which ~re 
furnished by the clle111 10 1he lawyer in connect on with the 
rcpres(,ntRllon, but also to ;:my male.rials In 1he m~ (111 nlshed 
to the .11torney on the cllcn11

~ bchalr. In addition, and by ex, 
tcn~ion, the client ls abo entitled to original documents 
prCpilred by the lawyer (or the client, such ,ls dt>(•ds, wills, 
pleadings and the like, .incl to other document\ of public 
record. 

Provided that 
I he ;i(torncy has 
been compE1nsat
ed by the client 
for services ren
dered, the mc1te
rli:ll~ In the nlc 
that MC furnished 
by or for the cli
enl arr therefore 
the clk•nl's prop· 
crty ,ind rnu~t be 
~urrcndcrcd to 

1'he "Opinion or tlw Gonewl 
Counst>I" publish(.'d In 1ho M;iy 
i!o~ue of the l..1wyer errone,,u~ly in· 
dlC,llL>cl that John A, Yung, IV, and 
Alex W. Jackson were 1hc ou1hor). 
Former ,ic:llng Assistant General 
Counse l I lolly L. Whemnn ls~ucd 
thnt pnrtlculJr opinion. 

1he client upon rcqucM. It follows that if the anorney chooses 
to keep a copy of the malcri,ll\ 11 mu~ be at hl~ own expcn~e. 

When• the anomcy ha~ not bt't!n fully cornponsiltcd, the 
cl lcrtl\ possessory riRhts lo 1he file are subject 10 the ;111orney's 
lien s1.1tutory cre;ited by§ 3'1·3·61. The lntorpmt,1tlon of thnt 
swtute Is ,1 rnaUl'r of law rather thnn of ethics Jnd Is not one 
which we arc empowered to .1ddress. • 
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Young Lawyers' 
Section 

D urlnJ,1 ihe pas1 b.ir year, I 
h,J\lc had 1hc ptlvllcgc or 
working with many younR 

<1Uornoys dedicated to the bettern,enl 
o( their profe~sion. I express my ap
prPclatlon to eoch younR lawyer 
throu~ho111 Ali!bama for thu privlh.!l(<' 
o( ~ervlng as prusident o( 1hls young 
lawy<>r\' section. Al the annual mel.'I· 
Ing In Birmingham 1his mon1h, my or
Ocl.al Involvement with YLS end~, bul 
I lc,wc the o((ice with many fond 
mcmotles. The ;ichievement~ or thlb 
secllon ciurlnR lhe past ye,11 wer<: 
m:idn pos~lblc by the hard work or 
mony persons, most notably tho orfl• 
cw~ 11nd executive comrt1l1toc mcm· 
hors who arc Gunter Guy, Mont · 
gomcry, presldem-elect; lome~ AndN· 
~011, Mon1gomery, SC'CrPWy; PNty 
Badham. Birmingham, tre;i ~urer; 
Clalrc Block, Tusc;iloosa, immedldtc 
po~t president; Robert Baugh, Birrn 
Ingham, J!r,1111~; Prc~1on Boll, Mobile, 
annudl Scniln..ir-on-th~Gul(, social ,1r
r.:ingcmo1m; Laura Crum, Monl · 
gorncry, bar .id111isslons; Tnylor Flow· 
crs, Dolhon, locol bar lialson-soulh; 
Pol Hnrrl~. Montgomery, child arlvo
c.icy; Tom HC'flln, Tuscumbia, loc,11 
bor li;iison-norlh; Sid Jack!.on, Mobllc, 
11nnunl Semh1ar-011-1he,.Gulf, ~pcakt>r 
.,nd progrJm; Rick Kuykendall, Birm 
Ingham, AOA/YLS Liaison; Wam.•11 
l.lird, IJ~J>Cr, Issues; Terry McElhrny, 
Birmingham, meeting ;irrangeml'nt,;; 
Keith Normt1n, Montgomtory, Youlh 
Judicial Program; John Plunk, Alhcni., 
by-laws; Jamo~ Rea, Birmlngh,1m1 .,I 
lornntc dispute rcsoluilon; Steve 

Rowe, Birmingham, CL(; J.>n1c~ 
Sn~~er, Montgomery, senior b.ir Jd 
rninl~lrntivCci liaison; Steve Show, 
Blrmlngh.1011 Law WC'<'k; Rrh<'C-C''tl 
Shows-Bryan, Montgomery, publlc:a· 
tlon,; An,y Slayden. Hunl~vllle, Con
~1l1ution bicentennlill; and Duan<• 
Wilson, Tuscaloosa, di\Jslt!r ll!g,11 
,1,~1stnnre. 

I extend lhank~ to StJI<' B.ir Pre)i· 
rtent Ben I ldrrb and Prc,idcnl-<.'lect 
Gary I luckaby for their encourilgl'
mcnt o( YLS ac1lvi1les ;ind 10 rh<' 
ho,1rcl of our commis~lonc,..-. and the 
sta(( or the Alah;im;i Sl,ltO B,,r ro, their 
co111im1ing support. I t.-1k<~ thi~ uµpor-
1unlty to men1ion several hlghllHhl) or 
the past year. 

Youth Judicial Program 
Thi~ proiect continued to flourish 

u11det the leadership of Keith Nor
m,rn This year, over &00 high \rhool 
,tudents and approKimatcly 80 ,mor
n<'y~ were involved in the progr.1n,. 
Forty-eight team~ frorn I .:I different 
hiKh schools In Mon1~omc1y, Birm• 
1"8hurn, Auburn , W0tumpko, i'Jolh· 
Jn, PrJ1tvlllc ond Opelika p11rtlclpate<I 
lt1 the mock I rial competition . 1 he 
program utilized lhl' YI 5 videol,1pC! 
for recruitment 11nd preparation, ,ind 
we congratulate all pclrtidp.ints In lhl• 
program, especially the (ir~t pl.ice 
pl.iintiff'~ tl!am frorn Woodl,iwn High 
<ichool in Birrnir,gham ,1nd the fir~, 
place defense team from D01h;m·~ 
Northvlcw 1-ligh School. Tho Wood· 
l.1wn \llldents were c1ssls1ed 1,y the 
11 J<1I r1rlvorac:y program or Cumbor-

Charles R. Mixon, Jr. 
YLS President 

land law School, ;incl lhf' Nmthvlew 
bluclenrs werl:! led by LCXJ Dowling of 
Dolhan. 

Bar admissions 
1 he YLS tlKJlii ~ponsored two bar 

admissions ccren1011ir.s In Monlgom
ery. Laur.:, Crum once i1g,1in did ,111 
outstanding lc>b I,, (:1,ordi11all11g these 
events. In Oc1olwr, Robu1t Potts, 
counsel to ihe Unlvet"llty ul Al,1hama 
System and a fomw1 p1csldcnt of the 
YLS, spoke at the lunchron following 
the induetlo11. In May, we were hon
ored th.it Major Gcncrnl Rolwrt Nor
ris, soon to be gcnN,11 co,inwl or 1hc 
Alabama Sta It> 8.ir, serv&d .1~ the 
spe;iker. 

Annual Scrninar•on•the-Gulf 
With the leadcrshl1, of ~p1:,1kcr ancl 

progrdn, chai, Sid Jackson and social 
arrangement~ chJ rr Pre~ton Boll, 1hi~ 
May sernln.ir at thP Si1nclt><,1l11 BeJ('h 
Resort wa~ ilgilln well illlended. With 
the cooperation of lhe Alaoam,1 Bar 
lnstltllte for ContinulnK Leg,11 Educa
tion, the seminar prt!,cntccJ six hours 
of CLE crvdlt. In Jddillon, Common 
weal1h LJnd Thie lnsur,mce Comp,iny 
~pon~ored the dllt1U,ii golr l<WI 11(1• 
JllCJll, We wore provided wlih cock-
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1.111 rec:C'pflon, by thl' Birmlngh,1111 flrrn~ 
of Pittman, I looks, Mar,,h, Dutton & I lot 
Ii!> Jnd Emond & Vine~. The court report· 
Ing ffrm of r o&hee & Turne, of BirmlnK· 
hnm sponsored a S,Hurday J(ter noon 
bC'.ich pJrty. A tradirion,if highlight ol thu 
,c,mlnilr 1~ the Friday ewninR party with 
music provided by "1 lw Soul PrilCII• 
tloncrs" of B1rn1lngh.i1n, compo~erl of 
Boh Norrn,in, Wughn Bl,1iock, Jim Bur
ford, John Chilt'~, Ch.1rli(• Be.wen,, John 
Hall .ind Mike Wright. This pJrly wa~ 
,ponsored by the 13irmlns,;hJm Orm of 
I IL•nlngN, Burge & Vargo. Ottr tht111ks tc> 
.,II nttendec~ ,mu, particul..irly, to 01 ir Vf'ry 
gcn1airou\ \pon,o,.,, 

Continu ing legal educati on 
1 hrouKh llw h.-ird wo1k of c:halrtndn 

Slt'VC Rowe of Blrmingh,1111, the 'n>UOK 
Lawyer~· Sccrion again sponsored lht• 
Btldge-rlw-G<'lp wmini.11 in M.trth. Tlw 
~ectlo11 b ,1bo sponsorinK the "Upd,Jlc 
'88: Recent Dcw lopmcnr~ in the t..1w'' 
~Pminar ill the annual nwc>tlng in Rirn1 
inghilm thi~ mon1h. This LWnl, expectl'Cf 
I() draw ,1 very l.i1ge cwwtl, will include 
ll!gislalum updotc, spor IS luw, roce111 dt>
clslo1;~ of tht• Al, bam,1 SuprOllic Court, 
federal wntt•nc;ln,i gulcMlne~. dcccptiv,• 
trade praclicl'~ act and Model Ruic, of 
Profession.JI Conduct. 

Other convention highllghts 
In addition 10 the UpddlO '88 Scmln,1r, 

tht' YLC\ will hold ib .mnuJI bu,inP\\ 
meeting 1 hu~clr1y nlternoon o( lhc o.1nnu· 
di I n~etitl8, Wt.! encour.:1gc the Jttend· 
Jnce and µ,irtldpa1ion of JII young 
lawyers. 

Thursday LWning, rhe YLS, in con1u111.
tion wi th rhc Blrmln14hilm Young Law 
yer;' Section, wl ll ho~1.1 p;iriy hrginnlnR 
,11 CJ p.m. ,11 the BlrminRh,1m Botank;il 
Garden\. The ('O,t 1~ S7.50 Jll'r p1mon, 
.ind 1he entc>1t,1lnment will bl• provldrd 
by "The Su11 I Praclitioncr~:· 

My Involvement In thc YI.S ha~ bl't.'11 
one or 1fw highlight:. of my legal career. 
I \lrongly ur1w each young lawye, to be-
1..ome mow ,1crive in your profession. I 
invl1e you to c:onldc:I G1111t~·r Guy, tlw 
n<'w president o( YLS, m voluntee, your 
1lme and energy to your profc~~ion. • 

I he Alahum.i /.a,vyer 

Guide 
to Pension 

and 
Profit 

Sharing 
Plans 

I>)' David S. Du nklc 

1111• futun· or socl11l 
sccurlty Isn't so s1•1·11re. 

Informed cm11lo)l'l'S are 
plnnnlng their f11111rc~ 

more en refully. 'llw hes 1 

and hrlAhtcsl itt'C 

d1•111:111dlng more 0111 of 
pc11~lon ;md pmfit ~hnring 
1)l:u1~. ::;murt l'mployers 
arc looking for t1t>111ivc 

ways to maximize cm· 
pluyce benefits \\hilt• stlll 

mlnl111izi11g t·osl ro the com· 
J)flll)l And shrewd 11t1orncys 
tlrc le:trulng ho,1 to lw1w61 
rrom this trend. 

Gulde to Pen s ion 
and Profit Sharing 
Pinn : Tuxatlon, Se
lection and Design 
examines nll the Important 
aspt't'lh of structuring uncl 
ud111lnblt'rirtg pension~. 
profl1 sh:1ring or other de 
fcrrNI compuns:111011 pl;111s. 

David S. Dunkle Is n 
mcmhcr of the Alllb:imn aml 
North Caml!ntt stall• h:,rs 
ns wttll :l.'l the Al3A ScCLlon 
011 '1\1.xal Ion and employee 
hc1wfl1., committee lie· Is 
:l J>rlnclpnl in the l:111 firm 
of 1.c,,is MurUn Burnett & 
Ounklr Prof<·sslo11al Cnr
pora(lon In Blrmh1sihum, 
Alubanm. 

1984 t•tl. One looscl1·nfvol· 
umc, upprox. I, 162 11ngcs. 
1985 ~upplcmt'lll S24; 19117 
supplement S26. Currcm 
umulnr Ive supplement pro· 
vl(l(!d fn:c with purclu.1sc. 
$90 plu s $4.75 ship
ping nrtd handling. 

Cull toll-free for 11 ;iO duy 
risk free ex:1.min"lion: 

1-800-525-2474 
In Colot·a<.lo, 

call co llect: 577-7707 
I.*\\ 

Providinii th e Power 
of lo (ormiltion 

r------------- ~ --, 
Plcnsc send 111y copy of Guide to Pension and ProtltSharlng Pl:ulS: ~ 

I 'taxat ion , Se.lectio n and Design for :1 free 30,clay trhll c~amln,111011 I 
I O 11111 me "J mu 111} tlrm Slttr,art1·~ .!«IIUJII I I 
I O \ 15a O •t~MtrC.tnl I 

Cnrd 11_ P.xr 1l111c ___ _ 

I SIRn~rnro I 
I N1111ie I 
I nM I Aildre.,, ____________________ _ 

I Cit}' -- St11111 Zl11 I 
I t•hnnc( __ J I "''ii Slu,IMl'Cl.•.'~h'(,r:h,•IIIU, fti,; !I.I\\ ""rf'l•••i.l lutiJIIJ1. I Mt•kN.i•I ilut 111) rrltrncr •111111' 

I C'.", • 1·0 li,11 il~ i,, ~·•11J\t-,11Jll•u:1unl I.tit< Ill'"' .t.1t· 1hfiitq;II l"•rdro ••r I 
l"n 6if C.rlllfllll1 )jt t• Ill i;,,~11 If! ltM'fud1nJ ftlll r111ntr11t 1'4'1tlt1tl,t~,1 &IM 11'1~~\li' ~I Ill\ 

L • • •UII 11nlN n~ •1111M.II (ll'l' ll(~IA I .... l!!!!!!!!!!I __________ ______ _ 
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Legislative Wrap-up 

The 1988 regular session of tho Alabama Legislature 
ended without passing the general fund or special educa
tion trust fund. Consequently, there will be ill leai;t one, 
and prob.ibly more, special sessions this year. 

During the regular session 690 Senate bill~ and 1,061 
I louse bill s were introduced. Only Ja7 or these bills be· 
came l..iw. Of these, 320 (83 percent) wl!re local acLS or 
llml1ed In application. The followlnH b a review of some 
o( the remaining 67 bills which hnvc statewide concern. 
Redemptio n o~f real propert y (act 88-441) 

rhis act, dr-dfted by the Alabama l..')w ln\tltute, revised 
the law wllh respect to who may redeem property that has 
been foreclosed and in Whitt priority. II further provid1.-d 
for what are allowable charges. It leave!> lnt,.Kt the present 
one-year right of redemption. Thi, ,let L,ec.1mc effeclive 
)anuory I, 1988. 
Legal malp ract ice (act 88-262 ) 

This nct l'<!vlses the "L(!gal Servlco Llablllty" l;iw by esmb
lishln~ standards of care and requiring the pl,Jintiff to prow 
the lawyer violated the applic.:ible stnncford. Also, under 
the term~ o( the act, a two-year sliJIUIE' o( llmlt;illon Is e~tab
lbhcd . In th<' event that an act or omis~ion could not havo 
been discovered within the two-yeor period, the plaimlf( 
must file the action within six month~ from the date of 
dl~covery off.lets indicating an act or omission by the at
torney. HO'Nl'Ver, in no event may <ln action be commenced 
more than four years a(tcr the act or omission occurred. 
The bill furrhcr provides ror se11lemen1s or dispu1es be
tween .1 person and on attorney by voluntary arbitration 
c1nd sots out the procedure for the 1-ub[lr,111011. 
Other s of general intere $t 

Tho Le~lslilture removed lhe lntctOSI 1111111 on credit cards 
(net 68-80). 1h1.,y also provided that mortgages which are 
placed on proparty arc valid, and title will not divest from 
1hc mortKagce until all secured obligations are paid out 
and thNc I~ no commitment or agreement by the mort
gagee 10 make advances, incur obligation~ or otherwise 
glve value under any agreement (.ict BU-87). 

Alo. Code § !i-19-15 regarding garnishments has been 
revised to provide thal ~arnishmcnts under the ''mini-code" 
wi ll be the same as that provided other garnishments. Pre
vlou~ly cl garnishee was guarontet'CI .i minimum take-home 

by Rober! L. Mcc urley, Jr. 

pay of 50 time) minimum pay ($167.50). This ha!> bcr.m 
rw,wd 10 30 limos minimum pay ($100.50). Al,o, JX)Mn,11 
property exemption~ founrl in Ala. Cmfto § 6-10·6 ind 
6-IO·J7 h;ivc be<'n revised (act 88-294). 

The I cgl~l.'.lture further provided for lntcrprotorb to b<' 
provided during Judicial pmc(,!edlngb ror por~ons dc(cctiw 
in speech or hearing (c1ct 88-538). 

I iducl.irlcs mdy mt1ke certah1 electlon'> 10 divide or keep 
c;eparaw a 1rus1 or cs1a1e in llgh1 of lhe gencmtloMklpplng 
tran~fcr IJ>. wilh respect to mmsfers in 1ru\t and decc.'tlcnis 
dying 011 and ,1(te1 )ilnu<1ry I, 1987 (nct 88-340). 

Anyone who Intentionally and whhou1 .iuthority diverts 
utility servkl'\ may be civilly liable for thr1.-c tlrn~ the loss 
of r(."ll('nu<> plu!> thl' cost of ropaln, and .ittorncy'~ fee. Thi~ 
Jct ;il~o provides that anyonc convicted under Al.1. Code 
§ 13-A-8-10 shall "condu!>lvt:!ly" b!! li.ibl!' undt'r 1hls at.I (act 
SB-542). 

hi 1hc crl111lndl law orea severnl bill~ wNo p.1~s(!d. The 
judi,sc nwy f>Ontenco ll convicted defond,int 10 11bool c..:ami;>" 
opom1cd by the Depanment of Correcllons (,1c1 88-163). 
Before' a crlminJI defendt1111 who has bw,, tric.>d Jnd found 
not guilty by rca~on of ino;anity and commlued lo the cus
tody or Mental I lealth may b~ wltt.i~od, tht> department 
mu~I appriw thl• coun that the defcndan1 no longer is men
tally Ill and the court must sci a hearing befoll' rt•lea,;e 
Caci 88·581). Th<' Lcgislillure amended Ala. Codc § 131\-3·1 

Robert L McCurluy, Jr. Is /ho 
director of tho AlaberN1 L11w 
1nst11uto t1t the univonlty of 
Al(ll)sms He rocolvad his 
undergradu1110 I.Ind law do 
groos from tho LJn1119rs1ty 
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to redefine lht.' ciefen,c of lnsanlry to 
" ... 1he defcnd.im, d!I a lt'\Uh of severe 
menial di~C'J\e or dcfc<.t, was unable to 
,1pprccia1e thr nature ,rnci qu<1llly (lf his 
,K l~ •••• II (11CI 88-654), 

in a flllb11~1cr. Ali,o Introduced Wilfi il 
rrade name l;iw which p,h!>Ctl the Scn;ite, 
IJut time mn out before It could l.ic con
sidered In thP House of Rcpre~cn1.:it1vai.. 

lo thr I louse Ways ,ind Moans Commit· 
tee; i1nd 10 Jackson Hospital for lht' 1011n 
of Gregg Everett who assisted tho I touo;e 
of Rt:p1esenta1ivf'~ Judiciary. 

The ln~tilulP ,,l~o propo\cd lo thla! Le~-
1,l,11urc .i rt:vl,ton of the "powc,r or !>Jlt'" 
law. This bill p,mecl lhl.' lt'ghlaturc 011ly 
10 recclvr an cxccut,v<• amendment 
which ef((.lctivoly w tocd 1lw bill since 11 
wa~ rl'turn<'d to the Lcgbl,lture with only 
one day rpnwining .md the St•nale lorkcd 

We .ire vary 11ppr<'ilo11ive o( 1h<1 low 
firms th.it lo.ined a li!wyer to work wl1h 
certain l<'glslatlvc commll1ee-;. Special 
1h,ml-.~ this year go to B.tlch & Hingham 
for the lo;in of Kt'hh Norman who 
work!!cl wit h the Sen,11e Judlc.iary; l{ush· 
ton, St,,kt•ly, John~ton & Garren for the 
loan of I tollc.,y Knowles who was coun?>al 

Annu al meeting of the In stitut e 
fhe annual meeting of tht! Al,1bama 

Law lnMltute will be held Thur<,d;ty, July 
21, 1980, 111 4 fl.Ill . in the Avon room of 
the Wynftcy I lotel during the ~lille bar 
a11nut1I meeting In Blrmingh11m, 

WE WANT YOU TO 
JOIN OUR 

The Committee on Lawyer Public Relations, Information and 
Media Relations is instituting a statewide speaker's bureau to 
provide speakers for civic organizations, schools, churches and 
other interested groups, The committee will compile a list of all 
lawyers in the state who are interested in serving on the speak
er's bureau and will endeavor to provide speakers from the same 
community or general area from which a request for a speaker is 
.received. All requests will be handled through the Alabama State 
Bar Headquarters. If you are interested in serving as a member 
o( the speaker's bureau please (ill out the following form and re
turn it to the Alabama State Bar, P.O. Box 4156, Montgomery, 
Alabama 36101. 

SPEAKER'S BUREAU APPLICATION 

Firm Name (if applicable) ------------- - ---

City --- - ------ State. ________ Zip, ____ _ 

Telephone--------------- - ----- - - --

Please list subjects on which you are willing to speak : 

1) 

2) 

I 
I 

I 
I 
I 
I 

I 
I 

I 
I 
I 
I 
I 
I 
I 
I 

I 3) I 

L---------------------------~-------~~--------J 
rhe AlabamJ Lawyer 233 



Committee News 

Insurance Commi ttee 
AIM is organitcd 

A boc1rd of cilrector; has 1:/een e~lilb· 
lished ilnd offic-er; elected for tho bar\ 
coptivc ln\Ur.mce rompany, known ,1~ 

AIM-Attorneys' ln~urancc Mutual of AIJ
b,ima, Inc. The nrst meeting of the board 
was held May 19, 1988, at the bar he.id· 
quarter;;. The directors present were: 

Stono, Jr.; .ind Cathy S. Wright. The board 
rJtlflcd .1rtlcles of incorromllon ,1ncl ap· 
proved bylaws for th11 new corport.111011. 
In acklition, the followlnK ofncer:. were 
elected: Ben 11. I farri:., Jr., cholrm.,n of 
the board; I fenry T. I lent.cl, prbldent 
,ind vice d,.ilrm.in; Cathy 5. Wright, vice 
president; Charles H. MO)C'S, Ill, s<>cre
t,1ry; Reginald T. Hamner; trea~urer. 

Commission's .1pproval lor AIM's pro
posed opcrntlon and capit<1li1.Rlion. 
McNeaty lr-,.;urance ConsultlnK Services 
of Charlotte, North C<1roli11a, which ha~ 
advised \evt'@I other bc1r a~soclatlons In 
the startup of their ct.1ptl\lt:s, hJ~ been in· 
volwd In the lniliJI org.inl,allon ol AIM 
and will conlinuc to '>Crw as consultanl 
throughout it~ c.irly opcr.:ition. Th<• pres
ent timet.iblt' c.,11~ for AIM to seek ap
proval from the D{'pMtmcnt of lnsuranc;~ 
and the Secmll lcs C.mrnnl~~lon In tll,,c 
for a July 23 present1:11lo11 to bJr mcmberb 
at this year's .1111,uel mcctlng. • 

Claire A. Block; Reginald T. Hamnnr; Ben 
H. Horris, Jr.; P. Richard I lartley; 1 lcnry 
r. I lm11.(•I: L. T!lnnu11t lee, 111; Ch,,itc~ 11. 
MosC's, Ill; William D. Scruggs, Jr.; Jere C. 
Segrest; I IMold L. Speake; No1bo1no C. 

JJck Stevenson and Eric Carlton of the 
Burr Jnd Forman firm WNt' retillne<i J\ 

legal counsel to handle AIM'i. lncorpora
tlcm ono ohmin the Al<1l:iJrnO Dup,111nw111 
of l1Ntm11ce'~ and thll Alabama SC'CLtrlllcs 

NOTICE 
Effective May 13, 1988, legislative act 88-660 

transfers the responsibilities previously delegated 
to the State Board of I teallh, by section 
32-SA-194 of the Code of Alabama, to the 
Department o( Forem,ic Selene.es. 

All lnqllirl e!i regarding the program {chemical 
tests; adniissible as evidt:!nce; procedLtre for valid 
chemical annlysesi permits for individual s per
formir)g nnalyses; persons qualified to withdraw 
blood; presumptions based on perce11t o( alcohol 
in blood; r0fusal to submit; no liability (or techni
ci,m) i,hould be directed to: Dr. Jame!! Buttram, 
Department of Forensic Sciences, P.O. Box 231, 
Auburn, Alabama 36830. Phone (205) 887· 
7001. 
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- Robert B. Finley, 
staff assistant to State Hea lth Office r 

NOTICE 
To Lawyers Negotiating 

Settlements of Cases 
Submitted to the 

Alabama Supreme Court 

KBN 

It is the COllrt's current policy thilt if the par
ties are negotiating a settlement of the c;ise after 
submission, they should notify the' clerk in 
wr·itlng and request that the submission be 
suspe11ded1 pending said negotiations. If one of 
the panle!-t notifies the clerk that a settlement can
not be reached, the case will be resubmitted. 
Also, if a party objects to the suspen!,ion of sub
mission, the case will remain under submission. 
No .:1ppeal will be dismissed after circulation of 
a proposed opinion . 
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MCLE News 

by Keith B. Norman 
Director of Program~ 

A~ dlrocror of proRr.ims for thC? Ala
bama S101e Bnr, one of my 011tle~ will be 
to oversee the op1m11lon of our bc1r's man
datory CLE program. My u~c of the word 
"oversee" is intentional: lho mandato1y 
CLE program is l:!!»!.l!nllally ~cir-operating 
1hank.'> to a very One commission and ad· 
mlnl~tmliw assistant Diane Weldon. Also 
much prabc Is due to Mary Lyn Pike who 
guided 1mrndatory CLF f1om lls Inception 
1hrough its Implementation nnd who is 
largely responsible for It~ w ccass. In· 
deed, we ;ire (or1unate to have a program 
th<1t 1~ admired and rc~pected by bar 
n~sodtition~ acro~s the country. To Mary 
l.yn, Dl,rnc and p1cscn1 and fom,er 
members of the Mnndntory CLE Com
mission, I express my slncl.lrcst apprecl
.1tlo11 for 1heir work In drw loplng .ind 
Improving this program over 1hc last six 
ye,m. Their sense of re~ponslblllty and 
dillgrnce h,1s made my job ca~l<.'r and no 
doubt more enjoyable. 

At its meeting 1n Mor11gonrnry Aprll 1, 
19881 the M.ind.itory CLF Commission: 

(I) Rec:ognized 1he l\~uancc of 1,061 
certlncates to memb<.•1s earning 
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25 or more credit hours during 
the calend.ir )'ear 1987; 

W Declined to w,1i~ the late Oling 
fee or IWO attornc.y; ror CLE re
porrs received ofter Monday, F-elr 
runry 1, 1980; 

(3) Approved an amend<•d dericlen
c:y r>l11n which ,1llowcd for the 
earning of credit!> aftN tho Marth 
1 deadline on lhe basb that lhc 
requesting ano, i'IL'Y WilS unable 
10 c.irn the crcdll!. llstt..'Cl In his or· 
lgl11al deficiency plJn because o( 
sickness; 

(4) Granted a request for late 
amendment to the 1987 report
ing form on a onMime b11'iis; 

(5) l)enied a reque!'lt for d refund of 
the late fi 11 ng file for a report re
colwd after Monday, Februa1y 1, 
1988; 

(6) Denied approval for ii ~emmar 
on AIDS beeau\e lhll program 
wa\ not designc'CI prlmc1rlly for 
.iltorney~ and clrtl not focu~ on 
~ubstantlvc 1.iw; 

(7) Approved a ,emlnnr In Albu
querque, New Mexico, for 6.0 
hour,' credit, ~pcclfltJlly for 
those topic. taught by Jltorneys; 

(8) Declined to approw an c1p
proved spomor's sominar on 
leg.ii service~ m;,rkotlng b!lcau~e 
It did not foc:u~ on substantive 
legal is~ues; 

(9) Approwd for 4.0 hour111 credit a 
wrnlnar on financial planning 
and the pr.ic1111oner1 sponsored 
by the University of North Alil
bam.:i Office of Continuing Cdu
c,,1ion; 

(10) Approved, retroilc:tively, a 1987 
progr.im, for which tlw .ipproval 

deadline had pJsscd M11rch 1, 
1988; 

(11) \blt.-d 10 amend Rogul.ilion 5.1 to 
rcJd as follows: 
Any report ~cn1 by ccrtlflt?d, 
registered or exptc)) nrMI of tile 
United Staws Postill Sorvlce ond 
postmarked Jnnunry 31, or the 
next business dily if J.1nuary 31 is 
il SJ_turd,1y or SundJy, will be 
con~idered timely filed . All 
othe~ must be accompanied by 
lhe $50 late filing rec In thl! form 
of a check mRdt• p,iy,1blt• to the 
Aldbama Statu 13.ir. Reports not 
)0 .iccompanlcd will be return• 
ed to the attorneys filing them, 
and those altorn~ wlll be 
deemed not in compli.mce un-
111 rhe fee Is p11id. 

(12) DtJCllned rl requc~l for waiver of 
1.2 hours of CLC credit. 

At It!> May 20, 1988, meeting In Mont• 
gomcry, the MCLE Commls~ion: 

(I) ApprCM.'<f three comparative l..iw 
programs, one ~ubmltted by the 
University of Mi~sb~ippi School 
or L.1w and lwo by the American 
Bai Association; 

(:.!) T.iblcd J request by two Jllomeys 
fo, credit for prt'~t-in1atlo11s made 
at ii progrnm not designed pri
mMily for attorneys, pending 
receipt of an t..'V.iluation ~um
mary; 

(3) 1~1i?lt!d a requu!>t by .in Jttorney 
fo1 c:1t1endoncc o( o mlx<.'d audi
ence scmln.1r not designed 
primarily (or auomc~. ~nding 
rcc:cipl of .in ev.iluatlon ~um
m.1ry; 

(4) De,,icd approVf'd ~pon~or sratu~ 
to ,,n organl1111io1 whirh 111;:ir

keh its leg11l-orle11led program~ 
primarily to non-1.iwyer). • 
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Recent Decisions of the 
Alabama Court of Criminal 
AppeaJs 

Proof of bias 
Jo/les v. Swtc, I Div. 539 (April 12, 

1988)-Tht! Alabama Colirl o( Crimi• 
n;il Appeals, In a unanimous opinion, 
f('\/{'rsed the convlc.tlon of Jones bt>
c,,u'le of the I rial c.ourt'~ (allure to allow 
defen~e counsel to prove bias through 
prior inconsistent s1.1tcmMts of 1he 
wllnes~. Judge Taylor critlcolly rioted: 

" . .• Creal latlluclo Is 10 he ;il
ilMl>tl .,n ,1ccu~cd In ,,n o<ron to 
~haw 1he hlil~ of J11 lmporwnl wil· 
ncss as 10 con1eswd l<i;u~ In il nirn
ln,11 c.i~· St. John v Si.rrt•, 358 So.2d 
812, 816 (AL1.Crlm.Ap1>. 1971\), '"The 
tri,ll coun ~a\ very llrrle, If any, dls
crcrlonilry right 101•xc.ludl! from wi
dence an lmpnnnt11 f,1( I ~howfns 
lhc bias ol o wl1r1css:1 Pror101 v, 
SMW, 331 Si,.2d 828, 830 (Ala.Crim. 
App. 1976), 

Ordlnorily, the w.1y to ~how bias on 
the part of a witnes~ I~ to dirL>etly ask 
him hi~ feelings rt•gardlng lhe ac
cu,c•d. ,r th<' witness de11le!> bias, then 
1rl.1I defense counsel is entitled to 
prove facts to ~how )Ucli bl<1\. /JagP v. 
Slilw, 487 So.2d 999, 1003 (Ala.Crim. 
App.1986li SI!!! dim C. Gamble, Mc
Elroy's A/ab,lilM fvid1•nce, §149.01(1) 
(3d ed. 1977), 

Recent 
Decisions 

In /ones, the trial couri reru~ed 10 

nllow the defendant the opportunity 
10 Independently prow fJcb tt!ndlng 
to show bias on the part or the state's 
wlt 11c~~ on the gro11nd th.it the de
(c11M.l wi tness·~ testimony would be 
"ril ,, k h1?clr.r1y!' 

The law I~ to the contrary; thP gen• 
er,11 rule Is that: 

Prior in<"onsistenl sta1cmem~ of a 
whl\e'>, m,ld<.: out of <:oort arc admis
,,ble In evidence for the r>ur!J<™! of 
showing thnt the wltne\, r~ Ml wor
lhy of bclil:f-that Is, for lmpe,1ch
nwn1 purpOSC,, Suri, t'lllc/cnrc Is not 
r/a;;c>d as heitN,~y. (M1phnsls oddccll 

Expansion of automobile excep
tion to warrant requirement 

5t«nfie/d v. Slilte, 6 Div. 300 (;\prH 

John M. MIiiing, 
Jr., ll .i mcmber of 
the firm of 1-111/, 
I-Ii//, Cartcr, Fr.rn
co. Cole & Bl.ick In 
Mon1w,mery. /-le 

Is n sr.idua1@ of Spring 1111/ College 
.;ind rhr University of Alt1bami1 School 
of t.1w. Mil/ins covPrs the civil portion 
of the decisions. 

by John M. Mi ll ing, Jr., 
and David 8. Byrne, Jr. 

26, 1988) :rhe Alabama Court of 
Criminal Appeals, through Pre~ldlng 
JudKe Bowen, afOrmed the convlc..llon 
of the defendant for trafOcking in co
calr,e dnd olher controlled ~ubstnnccs. 

Thu duft•nd1mt argued on ,1ppcol tha1 
the warr,lnll1m search of his person 
;ind his nutomobill! were illegal ,1nd in 
violotion o( his Fourth Amendment 
rights. Judge Bo.-ven's opinion gives an 
elCrPll<'nt ,malV!,ls of the cxpan~lon of 
the automobile exception to thl.! w/lf
rant requiremenl since Carroll v. 
United States, 267 U.S. U2 (1925). 

In tho opinion, the court observed 
th.it the f)<)~t-1962 supreme <'Ourt de
cisions lrivolvlng the automobile elC• 
cepllon hdVC ~cnt a dear ,1nd unmi~ 
rakablr signal: "No warrant Ii needed 

David 8. Bymt!, Jr., 
fs a 8rnd11a1c of rhe 
University of A/ii· 
bama, where he 
receivecl both his 
undergmdLJMe ,,ml 

law desr<.'c). I le is a member of the 
Montgomery firm of Robison & Reiser 
anrl cover< the cr,m/MI portion of the 
dt>clslons 

237 



even absent true exigent circum
stances ... Probable cause Is su<nclent 
111 .111 Instances to Justify a wamrntless 
search of a vehicle .•.• " 

The Cl)~es of Uni(i:rl States v. Ross, 456 
U.S. 7~8 (1982), and United State$ v, 
/ol,m, 469 U.S. 478 (1985), arl' "ground
ed prlniarlly on a ' lesser expectation of 
privacy' theory ond •.• abondon(ed) 
even the pretense of el<igent circum
stances i'll'tributable to the continued 
mobility of the vehicle!' 

The court of criminal ilppeals, based 
upon that authclrlty, held .is follows: 

'' .•. Cencrnlly, n vr hlde mny he 
searched on p,obnble cause without a 
w;,mml and without a demonstration 
o< .1,1y exigent clrcumst,1nces other thJn 

11,. own Inherent o, ready moblllly. The 
exception 10 this ganl!ral rule app lies 
when the vchiclC' Is located on 1m•m· 
l~es where 1he de(enc;l.rnl ha~ 11 legll 1-
mate expectal I on of privacy:' 

Illegal detention will not support 
conviction or escape from custody 

Vi(kPrS v. Smte, 4 Div. 94,1 (April 26, 
1988)-Vickers wa~ convicted of esc11pe 
in lhl'l rhlrn negrl'le in violalion of§ 13,A. 
10-10-33, Code of Alabama (1975). On 
<1ppeal1 the defenda,~t argued thc1t ho w.is 
Improperly dct.:ifned (or the act o( speed
ing with a "suspicion of DUI'' and, there
fore, was improperly convicted or escape 
In the third degree. Escape In the third 
degree Is committed where a person "es
capes or atwmpts to escc1pe from cus-

LOSING YOUR TITLE CAN 
REALLY HURT 
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Just as a pl'izefighter trains hard for the title fight, you've 
worked hard to purchase your property. And you wouldn't give 
it up without a fight. 

When your property is jnsurcd with Mississippi Valley Title 
Insurance, that title is backed against all challenges to ~ 
ownership, making any title fight a sure win. e 

Mlsslsslppf Valley Title 
Stall' O//irn/,121/ Nrwlh 2 /sl :$I.I fJin11i11gham, AL .~5203 

'loll F/'/w • I I 800/843· 16&1/ 'flo/11/ax • l I 326·0919/ A M '111111soln Tille (;(lmj)l111y 

rody:• In reversing the convld ion, the 
court of criminal appe.:ib relied on Its de
ci~ion in Hays v. Clcy of}ilrksonvi/Je, 518 
So.2d 892 (Ala.Crim.App. 1907), 

Judge McMill.111 reasoned that "the po
lice have no authority to lake a motorlsl 
into custody and then require him to go 
to the loc;d station hotJSf' when th,,t 
motorist has committed a misdemennor 
trarnc vlola1lon bur Is willin g to sign 1he 
summons lo court." Sec a/~o Mon.on v. 
State. 452 So.2<.l 1361, 1364 (Al,1.Crim. 
App. 1984). Vlckcrs was under arrest only 
for speeding (a misdemennor trofOc vlo· 
latlon) when he mn from the car; thus, 
he was not properly in cu~tody <1nd 
could 1101 be convicted of es~i!pe from 
the cuslody of .1 pol Ice officer. SC!~ also 
Ex partc Talley, 479 So.2cl 1305 (Al.i. 
1985). 

Righi of dcfcndi.lnl to have 'sample' 
for independent testing and analysis 

Moton v, Stale, 3 Div. 785 (April 12, 
1986)- The Alahamo Cotlfl of Criminal 
Appeals, in a unanimou~ decision au
thmc~d by JudgP Taylor, rever~ed the con
viction of Moton for promoting prison 
contrab,111d in the second degrtJl!. On "P
peal, Moton contended that the trial 
court erred in denying his motion to ob
i.Jin a sample of the controlled substJnce 
and have It Independently Jnillyzed at 
st;ite expense, The court of nimina l ap
peals rt:M!rsoo for the fal lure lo permit ex
.imln,HiOn of the (;Ulitrolled subM,,1Kc In 
accordancc with Alabama Rules or Crhn
lnal Procedure Temp. 18.1(c). Sec .Jl~o 
Ware v, State, 472 So.2d 447 (Aln.Crim. 
App. 1985). 

The law I~ clear in Alabama thdt c1 de
fendant Is entitled 10 ho1vo d ~ample o( 11,tJ 
olleged contraband fo, tcstlng. The words 
of the Supreme Coui1 of Alab;imo In v\4:lr
ren v. Slate, 266 So.2d 826 (Aln. 1973) 
are as follows: 

"W(, think lh,1110 deny him 1'11~ rl11ht 
is lc> cleny him due proces~, e~peclaily 
where his mo1ion to produce wa~ 
11Mcl<! wcll 111 JdVMCC uf lhc 1rlJI ~o th,11 
ii coulll h.ive been ruled on by 1he 
court without causing any undue delay 
in tho trial!' 

Moro recently, Rulo 16.1(c) of the 
Alabama Temporary Rule~ or Criminnl 
Procedure provides speciflcally as 
follows: 
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''Documl'nls and Tangible Ob1ec1,. 
Upon motion of thl' dcfendam, ihe 
(() llrt shi111 order the dl~trlCI ,IIIOtlit.'Y lCl 
1wrn1h lht• ddcndant to ,1m1ly1e, In, 
~pec1, ,1nd copy or 11hu1u11raph books, 
µ,1pcrs, documents, photo1,1r,1ph~. llln 
glblc ol1locts, cantmllvfi l(1lmanrt1s, 
building~ or pl~ces, or portion~ or any 
or 1hcse things, whlC'h ,irt• within the 
J)lmc~sion, custody or control or the 
\ ffl l(' . ,, 

Recent Decisio ns of the 
Supreme Court of Alabama
Civil 

Attorney/client ... 
Alabama Code of Professional Re
sponsibility does not create private 
cause of action 

Terry Cove Nort/1, Inc. v. Mr1rr & 
FricdliJndcr. P.C., 22 ABR 965 (fobruary 
5, 1988). The plalnti(( lncorpor,,tcd 10 

dCll('lop land in wuth Alabama and re-
1,1lnl'd thr defendants J ~ lb Jllorn~ . 
Whlle representng the plalntlff, the 
defcndanii. negotiated with 1hlrrl r,,lrlies 
for tho purchase of sewer llm• connec
tions. The 11cgot1c11ions ((,11 through, and 
1he dcfendJnLS formed J Kww ,11Hhod-
1y ,ind ogrecd 10 provide the nLoeded ser
vice~ for 1he plainli((, The dcfcmclanb 
dbc.lo~Lid Oisciplln;1ry Ruic 5·104(A> to 
the plaintiff and ,1dvised the pla,ntlff a 
confllc1 of fn1erc~I could Ml~e Mid that 
fl could sock lndt!p1md1m1 coun~el. The 
pl11i11t1f( later became dissntis(k•d with 
th<' dl'fendants and flied ~ult alleglng 
breach of rule S-104 and fr,1ud. The plain
tiff ,1lleged th(lt rule 5-104 estJblbhes a 
duty owed hy an ,1ttor11ey, the bw.ich of 
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which will ~upport a private cause of .JC· 
lion . The dcfondanb m.1lnt,1lncd tha1 
thPre h, no private CJU~<: of ,1ction for an 
alleged vlol;nion of J dlsLlplln.iry rule 
and filPd a motion for surnm,J1y Judg-
1111.m1. i lw motion was wnntrd , .11,d the 
pi.tl11tlff .,ppealed. Tha supreme court 
.iHlrmcd. 

The >Uprome court recognw 1d that 
Alal)ama has new, dec,ded lht\ Issue; 
howewr, courts in other Jurl~dlctlon) 
have hold 1ha1 an alleg(•d violation of a 
disciplinary rule does not crc,,rc t1 private 
c,1usc or .,ctlon. The ccnirr noted I hat· the 
Code of Profrusion.il .r~~~pomlbility was 
designed to be dlsc1pllri.iry in 11alure. ln
de<>d, rult' 3 establishc) )I X IYfX!!> of "dis
clpllnt"': (I) disbarment; (2) )U~pen!>ion 
for .i fixed period or time; (3) temporary 
~u~pon\fon; (4) puhllc: cenburc; (SJ pr'i
vatc 1eprlmr1nd; anci (&) prlv;ite fn(ormal 
admonition. It do~s not cwntc n privnte 
cause of Jcllon. Tho ~(;)lo remedy i& the 
lmr,o~llion of lhC)C dlsciplln,1ry me;i
~ure~. 

Civil procedure . . . 
pending discovery owed by mov· 
Ing party does not always defeat 
summary judgmcnl 
Rcevcs, etc. v. Portl•r, ct ;,i/., 22 ABR 

mo (Fchru,,ry 19, 1988)- RccVb fllt>d an 
action ;illeglng fraud c1nd )Uppm\sion of 
mi'lterlal focts concerning thti ~lo of a 
usl'd dwelling. Reeves also Oled rcqucsb. 
(or producilon of documents and inrer
rogatorfils. rht! dE1(ondan1s did no1 
,uhwor the cJiscc>very and fil<'d a motion 
for ~ummory JudKmunt. Reeves flied a 
re<;ponse stating that there were bsuc."i of 
di,pulecl material focb. Ret'Vl.'s did not 
m<M· the court 10 coml)('t di !.covcry or 

wqU<a!<il a continuance. Th~ court granted 
defendants' motion and Rcc:vcs' appeab 
contending that the ~ummary Judgment 
l\ not proper where lhe pi,1lntiff hil~ pend
Ing discovery requC!it~. Thi' ~upreme court 
disngrecd. 

1 he court stJtcd that 1he men• penden
cy of dl~covery doe~ not b.ir wmmary 
Judgment. I( the non-moving party 
lwltL'Vl'\ that pending di~covcry contains 
maums crucial 10 the mo1lon ror sum
mary Judgmcnl, the non-moving potty 
should /llo a rule 56(0 n1ollon with ;:ip. 
prof)rlntc supporting .iffltlc1vlt\. The 
burdPn 1, upon the non.moving party to 
comply wllh rule 56(1), Ala.R.Clv.P., or to 
prove that the matter wught by dls~ry 
i~ or nt,1y be crucial to the non,moving 
p;ucy's case. If thl! trlnl coun from 
evidence before It, or the appcll,11c court 
from thC' record, cc1n d!iC:urt,iin that the 
111r11111r ~ubject to discovery was crucial 
Lo the non-moving pa, 1y's case, then and 
only tht!n I~ It error for the trial court to 
gr.int surtimJry 1udgmen1 be(ore pending 
dtsC()V(lry ,i. cornplett>d. 

Properly ... 
leasehold interest In real proper• 
ly co nsidered personal property 
f.x p .. irtc : Nottlngl1i1m v. C.11, & 8., Inc., 

e1c., 22 ABR 1541 (March 18. 1988). In 
i1 ca~c of nr,1 impf'\!~i.ion in Alabama, the 
~upreme coufl was a!,kt!d whether a 
lr,1,cholci Interest In rct1I prop<'ny is real 
or peNonal for the µurpC>bi! of determin
litl:I the proper venue of an .icllon. Re
spond~nl, i1 domestic corpor,lllon doing 
l,uslnc~) In Dale and Coffee countl~ , 
lrascd space In a motel in Co((eC' Coun. 
ty from the potltionor, a rc.~ldent of Dale 
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County. The pe1ltloncr (lied suit In Dale 
County alleging breach of the lease. The 
respondent filed r1 ~imilar suil In Coffee 
County and filed a rule 82(d), Ala.R. 
Civ.1~, motion in Dr1le County on the 
grounds that both suit!> Involved real 
propQrty located In Coffee County, and, 
therefore, Coffee County was the correct 
venue. The trial court granted the mo
tion, ;ind the pelitioner nled thls petition 
for writ of rnandamu~. 

The court nc>ted that at common law, 
esl:iltos for years were classlflod as chat
tels real and rogordcd as personal proper
ty. The cou1t also noted that section 1·3·1, 
Ala. Code 1975, provides that the com
mon law continlleS unless altered hy the 
Constitution m the legislature. Th~ c.:ourt 
looked to other jurisdictions dnd author
lrlcs and noted that a person who only 
has the right Lo the use or occupancy of 
a building Is not commonly regal'ded as 
its owner, and his Interest is merely con• 
tn1ctual. Since the let1se sued upon Is per
sonal property, the action is in personam. 
Since respondent is a domestic corpora
tion doing husiness In Dale and Coffee 
counti1c?s, and petitioner is a resident of 
Dale County, Vilnue I~ propl-:!r In ollhor 
county. Therefore, the plaintiff may elect 
the county, and when this election Is 
made venue will not be disturbed. 

Torts • •• 
malicious prosecution pr~matur e 
until appeal pro cess is over 
Barrett Mobile 1-/ome Transport, Inc. v. 

McCvgln, et iJI .• 22 ABR 1067 (February 
12, 1988). McGugln sued Barl'ett for 
damages arising from a move of their 
mobile home. Barrett counterclal med 
seeking a deficiency judg,nent on ;i note. 
The Jury ruled in favor of McCugln on 
its suit ;md In favor of McGugin on Bar
rett's c:olmterdalm. Barr(!ll fl led post
Judgment motions and later appealed. 

While these motions wem pending, Mc. 
Ougln (lied this malicious prosecution 
action. Ultim1.1tely, Barrett lost his appQal. 
There<1tt<~r, McCugin proceeded with this 
malicious prosecution action, .ind Bar
rett moved to strike, arguing that the ac• 
lion was premature In that there had 
been 110 final determinr1tion in McCu
gin's favor when II was flied. The trial 
court denied the mo(lon to strike, and, 
therefore, the supr<c!me court w..is faced 
with two Issues of Orsi lmp,•esslon: first, 
whethc_r a claim for malicious prosec1.1• 
tlon accrues ol the time the trial court 
renders Its Judgment in the underlying 
proceeding, notwithstanding a later ap
peal from that judgment , and, second, 
whether an action for malicious prosccu
t'ion rnay he based on a counterclaim 
flied In the underlyinl!I actlot1. 

Tho court recognized that although 
there ls o split of authority on the first 
Issue, the weight of authority supports 
the rule thot the pendency of an appeAI 
procludes 0 malicious prosecution ac
tion. l~estatemeni (Second) of forts, §674. 
One of the elements or the tort 1~ a 
Judicial deternilnatlon In ravor of the per· 
son against whom the underlying action 
Is broughl. The courts also have stated 
that It would be a waste of Judicial re
sources to allow the plaintiff to prosecute 
his malicious prosecution action only to 
have it rendered me,m inglcss if lator thC? 
appeal of ~he underlying action Is decid
ed against him. 

A,,othor elemQnt or the wrt Includes 
"Initiation or continuation o( an original 
judicial proceeding ... by or c1t the in
stance of the defend3nt:' Bc1rreu argues 
that a counterclaim does not supply the 
element. The c:ou rt disagmed and noted 
that It generally has been recognized that 
1·an action (or malicious prosecution moy 
be based upon tho Interposition of o 
mall clou~ cross-claim or counter• 

claim ... since Interposing such a cross
action is the equivalent of the ln~titutior, 
of an independent action:' 

Worker's co mpensati on • . • 
McLain v. C.A.F., Corp0ration over
ruled 
~;,c parte: Tuscaloosa County, Al..ibama, 

(In Re: TuscaloO$a County v. /NA/Aetna 
ln}uranc:e Company), 22 ABR 1050 
(February 12, 1988). The Injured em• 
ployee .ind the Insurer entered into a set· 
tlement ogreemenr but !he 11greement 
was nol court approved nor lncorpol"i!led 
Into t1 Judicial denee ,1nd no claim fc,r 
medical expenses was filed within one 
y(!ar following th(! laSl payment" or COli'I· 
pcn~atlon benefits. Consequently, on 
authority of McLain v. G.A.F. CorporD· 
tion, 424 So.2d 1329 (Ala.Clv.App. 1982), 
the court gr.inted the insurer's motion for 
summary judgment. Although the legis
lature did not expressly provide a limita
tion for the filing of a claim for medical 
expenses, McLain held that an employ
ee's claim for medical expenses Is sub· 
Joct to the limitation set forrh in section 
25·5·80, Ala. Code 1975, for compensa• 
tlon henefHs. rh e colirt of civil r1ppP.al~ 
reasoned that the court hild held that the 
statute of limitt1tion~ b11r; the ''right it~elf:1 

which lncludC!!. both eomponsation and 
medical expenses. 

On certiorari, the cowl reversed Mc· 
Lain and held that an employee's right to 
sue for accrued rnedicul expenses is to· 
t,11 ly dependent of his or her right to sue 
for compens11tion benefit~ and not sub
je<.:t to the statute of lir11H.itlbr'l~. HOWt.,wr, 
the court also noted that the employee 
stil l !flust prove that rhc employee re· 
celvcd "nollce" or the "accident;' the ac
cldenl occurred within the line and 
scope of the emr,loymen1 r1nd the injur
ies .ind medlcnl expenses are proxin,;ite
ly rel;ited. 
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Worker 's com1>tmsation .•. 
section 14's omission from 25-5-80 
does not affect validity 
lx p.>rte: Rhc'C'm M,1nuf,1cwrlnH (in re: 

Hodges v. Rheem Manufacturing), 22 
ABR 1472 (MJrch 11, 1988). 1 lodg<'~ was 
lnjurim October 4, 1984. while acting 
within the tin<> and scope o( lwr l.'mploy
mcnt. At that Hmf', ~ection 25-5-80, A/J, 
Code 1975, provided thJt she had one 
Y{'ilr from that d,,tl.' to ,;ettle the case or 
file suit. Effective fobru.1ry I, 1985, sec 
hon 25•5•80, supr,1, w,h ,1mrnrled to give 
the injured employee two year,; from 1he 
d.itt? <>( the ilCCldMt to (lie suit. I lodgP~ 
Olccl suit October 3, 1986, l.o., within lhC:l 
two-ye.,r .i111cncfod ~talllte of llmlt,ulon~. 
Rheem moved ro, r1 ~ummary Juclgnwnt 
based OI) the prcviou~ onC'-yeilr StJtUtC of 
llmH,itlons and tht! 1,mgung<' conl.Jlnt.-d 
In section 14 or thC' act. St.!ctlon 14 pro
vides thiH the nmendmenr dues not 11(. 
feet a cause or ocllon which nro~c or ac
crued or applies to Jn ,1cclclent which 
occurred prior 10 Februury 1, 1985. rhe 
trial court round that section 14 rn,,. 
trolled .1nd ruled that the illTiendment did 
not apply bcCiJUSC the cau,w o( aCliOn OC• 
cru<>d prior to fcbruary I, 1985. The 
court of civll appeals rL"Vl'r:.ed, re<1~onlnR 
th,11 since ~ection 14 of 1he ac..t h,1d not 
been codified In sc<.:tion 25-5-80, supra, 
and !iincc ~ectio'l 25•5-80, suprJ, .,~ 
codlOcd lx'tomcs 1he nrev.iiling IJW, S<.'C· 

tion 14 Is wndowd lncHeC'trve, 
On <'<'rtorl,1rl, the court revc,:>C<J 1he 

court of civil .tpf)(',lb ,1nd held th,lt the 
(allure of Mirhie Company 10 lncorporJtt' 
section 14 Into the Code did nC>I affect its 
vt1lldity. The court reJsonccl th.It ~ecrlon 
14 belongs In a cnt<'gory of provblon\ 
that customarlly .ire not codified hut yet 
remr1ln vloble. 111 ~uch c,1~es. Michie, 
which I$ l\ labnmil's deslgnnwd "Codr 
com1nls~loner," custo111<1rlly rcfor~ to the 
omlltod sections In ii code 1101e. Otlwr 
such omll1ecl provisions, who~c w,lldlt y 
Is unaffoc.tcd, lnilode loc;:il lJws, sovcra
bilfty clouses ,:ind !'f'pt•atcr clnu~e~. 

Recent Decisions of the 
Supreme Court of Alabama
Criminal 

Wh at kind of investigatory "stop' ' 
triggers the Fourth Amendment? 

The A/JbJm.i lawyer 

Sli1te v. Betterton, 22 ABR 1476 (M..irch 
18, 198U}-Betterton was lndlcwd for 
nossesslon of cocaine. The 1estlmony at 
the suppression hearing ~h(')l.vecf 1ho11he 
def Pndant and two others wrr(' In the 
front seat of c1n automobile, p;irk<'d in il 
p,1rlc at 1:40 a.m. lwo Gadsdt:!n polict> of
Occl'"!. on patrol ~polled the c.:ir and, ac
<.Ordlng to one o( thP officer<;, "wc jubl 
got out to check and see ••. if we could 
h<'IP them wi th anything:' The te,tlmony 
indicated that the park was a placp where 
one could ltlke hi!, grrlfritmd or go and 
drink a beer in the prlv.icy or thoir c,1r. 
The offkers, with therr bright llghts on, 
w<1lked up to the occupied car and 
knocked on the driver's window. The 
window was opened, and the o(flcer 
smelled m,Hl]uana ~mokr. The occu
pants were removed from the c.J1 .ind 
~e;irched. Betterton h~d n Smilll gl.:m 
rontalner containing coi:alne. 

The trial court granted the de(end11nt1
~ 

pretrial motion to suppress the evidl'nce 
a,; h11vlng been ~elzcd without probable 
caus(;!. rhe court of crlmini'II appPals 
wwn.ed and the Supreme Court of Aln
bama. through Chief Ju~tice Torbert, 
amr,ncd. 

The Betlctlon case lllm s on the l~sut.• 
of whether a ",;top" or "sel:ww" oc
currt!d prior to the point dt which the 
pollc<! officer; directed U1e defendant 11nd 
his companions to get out or the c11r In 
which they were sluing. The defend,mt 
111aln1.tinl.'d thilt the officers' conduct w,1~ 
a suffldcnt ~how of au1hority o, Implied 
restr.ifnt to constitute a stop or scl.wrc 
wilhfn the Fourth Amendment. 

In lhc t .. w of search ,.'Incl scl.i:urc, the 
term "stop" refers to a type of lcmpor.,ry 
detcntlo,, for investigation. Ir, the land
mark CilSO or Terry v. Ohio, 392 U.S. I 
(1966), the United Slt!tes Supreme Courl 
rejected rhe suggestions that reforrlnfl 10 
a lllmporary detentlor) as a "stop" toke~ 
~uch police <1ction out of tho purview or 
the I ourth Amendment. The ~uprcmr 
court wrote in 1erry: " It is quite ploi11 tl1dl 
the f-ou,1h Aml!lldment governs' sel.wres' 
of the person which do not e\lC'ntuatc In 
11 trip to the station house ;ind prosecu
tion for nime4rrests ' in traditlonnl ter· 
mlnology:' 

The court acknowledged that J "Tcr,y 
stop'~.:i temporary detention of thC' 
per;on- is a "sei.i:ure" or 1h;i1 per.on 
under the protection! of the Fourth 

Amcmdmc.int. Whot m11kes il police en
counter <• "seizure" for the purposes of 
the Fourth Amendment? The court, in 
Terry. ,tated th.it "whenever ii police of
ficer ,,cco~ts ..in lncllvldu.tl .ind re~trains 
hi\ freedom to w,1lk away, he has ~el:.rnd 
th.it p<.1rson:' The low Is cleJ_r th.it the 
Fourth Aml1ndment applie,; to seizures of 
the pcl'1»ons ln<.luding brief investigatory 
StOp), 

·~ !though a temporary !><?lzure o( the 
prl'!ion docs not require ihe probable 
ci.lusc nrcessary to Justify a sel:wre 
.,mounting 10 an arre~I', an Investigatory 
stop mu~t be Ju~tlfled by some obfecllve 
mtlnlfc!tt.tllon that chf.' per~on stopped is, 
or 1, Dbou( co bC!, C!ngaged In crimin1.1/ ac• 
tlv/ty.'1 Unltctl State~ v. Corte,, 449 U.S. 
411, 417 ('1981). 

Chlo( Justice Torbert apprt)V(!d 1he lan
gu,,Ew round In L.1FJve's trc.irlsc on search 
and sui1.11rc ,1s follows: "Tho mero ap
pro,,ch ,ind questioning o( person~ 
se,llcd within pi'llked vehicles does not 
constitute o seizure." 

In the co~c )Ub /udlce, the officers 
mcrC'ly Jppro.ichcd a Ct1r parked in a 
public pince. The cour1 agreed with the 
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court of niminal appeals that th,tt .'lctlon 
alone did M l amount to such J show of 
authority or Implied restraint ii~ to 
amount to .i ~cizure of the petitioner. II 
followed that the subsequent \ei1urc or 
the rn<-.1lne from Betterton wa!, propor. 

What pri ce a confession? 
McC'My v. St,1te, 22 ABR 824 Uonu.iry 

15, 19118}-l lunt.len,on, .in invcstlg;nor 
with the Chlltcln County Sheriff's Deport• 
mt!l1l, and Chier Deputy Mims tr.welled 
to rl,1gstt1rr, A1izoM, and questioned 
McCary about .1 robbery. At the trm~ 
McC.1ry Wil~ que\tloned by the d1•pu1ie!>, 
he wac; In custody and charged only with 
ec;caplnK from the Chilton County ).iii. 
McCary w,b advised of his Mlr,wdo 
rlKht\ b<'torc questioning began. I le .id· 
milted he had c,tclped from the Chilton 
Courily Jnil bul denied any knowledge of 
the ,obbC"ry. ihe evidence <1t lhe ~uµpre!,• 
sion hc~;iri111!1 lndic:att!d that after tho 
dcf~>ndnnt h<1d bel!n quc~tloned "(or 
~ome time•;' Mlm!, askl-d the defendant, 
'What if I told vou that we have Thibo· 
deaux (J 1,cr.,on Involved in the robbery) 
.Jnd he WJ<, found wHh il bulle1 bctwcan 
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his eyes; what would you ~ilY if I told you 
that he was found?" 

At the time the question wa~ .iskcd, the 
depuues knew 1hat Thibodeaux was not 
dead. ln\/Cstlgator Hcnde~on te~tifled 
that tha l)()tltioncr's rcaetion w.,~ lmme
cll,ttc; the defendant \wallowed hurd ,ind 
5old, "Look, let me tell you ~oml'lhing, 
lhilt I didn't kill the n,;in. I did not pull 
thnt trigger; Rubyn Sm Ith did lhol'.11 After 
the que~tiun was asked, ho ~igned .1 statc
mmt confeSslng to 1hc robbery; thon the 
defend.int was informed that Thibodcilux 
wJ,, 1n fatt, alive. 

McC:iry contended that th<! trictl court 
erred In denying hie; motion to suppress 
the confes~1on. He a114uro th,,t the con· 
resslon was the product or coercive 
police conduct ,md, thus, wa~ not n,ade 
volunwrlly, knowingly and intell igrntly. 
Thu Supreme Court of Alnbnm,1 M(rc•cd 
nn<I rcvetscd. 

The low with reg,url tn the <1nmb~lblll-
1y of o confes~lon is \Ct forth In LJkc~ v. 
5rMe, .i87 So.2cl 855 (Al.i.Crlm.App. 
1978): 

':t. confession 1s presumc.>d Lo Ix: tn• 
110lun1ary. Befort' 1~ ,1dnw,~lon Into 
<.'Vtdl1nU' there rflU\t be evldrnc11 ori· 
drr,wd 10 the trial Jud!!e sufnc:lont 10 
re.but thac presumpuon ,111d ,1 ,howlns 
thul tho conr,,~~1011 w,1~ mnclP wlchoul 
lnflu1mco of clth<Jt hr,1w or of foor, 
1111lrq~ the .irtendlng clrcumRl,lMtl'\ ,,f. 
(lrmotrvely dlsdos<' lht.! volunwlrwss CJ( 
thti c:01,rc~slo 11:• 

lhc true test of dctcrmlnlng wlwther 
<.>xtrajudlclal confess ons are voluntilry i, 
whether the defendant's will w.is over
horn~ at the time he con(es<;('CI and thOrt'
fore not the produrt of a rntlon11I inwllcct 
ond free will. Towmcnd v. S.i/11, 37.! U.S. 
293, 83 S.Ct. 745, 9 L.Ed.2d 770 (1963). 

i lw suprcni<? court, In u uMnlmous 
opinion, revl.!r~cd with the followinJ,l 
bt,1le111c11I; 

"Wo vil'W the ,1,1ten1rnt or Chlt1I 
l)1•pu1y Mlm~ .1~ bclrtg an .ifrlrn,.itlvu 
n1f~reprt!wn1a1lon to tlw JX'lirlonl'r th.it 
hl' tthe petitioner) Wil~ ~U\JJClfl'(! o( klil
tn11 P.iul 1 hlbode,1ux. Al thP thnt> the 
•,t,,tc•nwnt wa\ milde 10 thl' pNilloncr. 
both Henderson ard Mlm\ were well 
<1w,irc that Th1bod1.·.iw, wJ§ not de,,d. 
Thi! pi'tllioner, etc,1rly taken ,1bnck, 
dPnlNI lhe l..llllng. but appi1ren1ly con• 
fcs,cd at some point durlnH th1• fnt11r· 
rog,1l1011 after the 1nts1t0 1irrst1nt,1tlon 
h~d bee 11 made. II Is ,lppartlnt 10 u, thm 
tho Interrogating offlccr) In thb i.;11~(' 

were trying lo gt,t 1lv.1 ,x,11tlo11n1 111 con
ft1sh to tho robb<•,y ~t M,11lln'~ Mo,con· 

cill'.' by ,uggestlng to him thilt Thlbo
dt!aux had lx.'l!n kith.'<!, 11,(, lmpllcatlon 
being th,ll tht• petitioner might ,M)id 
pro~ec;111lon for thl' mu1drr o{ Thibo
deaux If he confem'<I 10 the robbery. 
The ~t.ite foiled to introdu<.c wl<lcncc 
\Uffi('.lent to ~how th,tt ti-;;, petitioner's 
will wilS not overborne ar 1he time he 
confc~Mld, Tho tonclu~ory testimony of 
lnvestlg.itor Hem.Ju,~on to the> Pffect 1h,1t 
the pcll1loner·~ conwsslon Wil~ volun
tarily mndc I~ \Imply nol sufficient, 
undl'r tho uncllhl)Utt•d {.i<.I, hi thl~ tJbc, 
to show Ihm Ow 1x•11llonC'r'6 confr5slon 
was 110lun111rlly made. WC' hold, there
fore, thilt tlw pctltlonor \ conf11))ion 
mu-, be> dl.'C.'ll'H'fl nut votunt,1ry, hut co
erced. Con~cqut•ntly, 1hc 1rlal coun 
commillL'<l rt'Vt!rs1hl11 t•rror In .illc:,.\llng 
It into C'Vldt·nC.1\" 

Confession by deception 
Johnson v. Sww, 22 ABR 812 (M.irch 

231 1988)- Johnson ,ind Glas~co wore In· 
c..irc:erdled togt!thor .ind cstaped from 
the Lincoln County J.:ill ln Tennessee. The 
p.iir travelled 111 .1 ~tolen ,111lomobile in· 
to nelghhoting Madison County, Ala
bama. The vehicle WilS ultimately in
volved in a wrPck c;ub,cqut!nt to which 
the defendant~ were cc1pcurc.'<.I. 

A Tenne~\l!e I lighwJy P.itrol Trooper 
wt!nt to the Lincoln County Jall to imer• 
vlia!W Johnson and Cl.i~sco concerning 
lhll wreck. Prior 10 quC'~tloning Johnson, 
the trooper ndvlsed him or his constltu· 
tlorlill right lo remuln silrnt and hb right 
10 Jppolntcd log,11 coun~el. Johnson tes
tified, however, th,ll he con~ented to <1n· 
swer the que)tion~ only on Trooper Hor• 
an·~ a~~uranw thdt his rc)pon~s were for 
u~c in cornplclion 01 tho •r,,mc .1ccident 
report in Tennessee and that those ,e
spon~es would not be u~ed c1gain~t him 
in any crirnin,11 proceeding In Tcnnc~see 
and Alabama. 'rhe ~t.1tcmcnb 11iw11 by 
Johnson Wf'rt> ultlm;Jtoly U)cd In his Ala
br1m11 crlmln.11 prcM?cu1io11. Earlier, 
lohnson refused to .,nsw,•r question~ r1nd 
a~kl:!d for coun~ul. 

A unanimous Suprcrne Court of Alil· 
b.i111a revoNid, holding thilt Johnson's 
statement to Trooper Hor,in was the pro
duct of deception ;incl, thu~, ,hc,uld have 
been suppre$sed by the trial court. The 
supreme court found ,unplc f'Vldcnce 
that Johnson's ~t,,tcmc111 w,1s deceptive
ly Induced bccauqe Johnson was told thal 
the interview wn~ "strictly" for the pur
pose of Investigation of it lro(fir accident. 

The law In Al;ib;ima I~ <.lcM 1hal "In 
order to br admis~iulo a c:onfcsslon mus1 
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be free ,lnd voluntary and cannot be the 
result of .my direct or Implied promises, 
however slight:' fake) v. Sliltc, 387 So.2d 
855, 859 (Alo.Crim.App. 1978). Tho COUM' 

dlso noted th;it lhe conduct of the trooper 
vlolat<•d the teachings o( Edwards v. 
Arl1.onc11 4S 1 U.S. 477 (1981), ond the 
Eleventh Circuit dC!cislon In U.S. Sosby, 
675 F.2c-f 1174, 1181 (11th Cir. 1982), 
becau~e: 

"U1,on assertion of his 1lght 10 
counsrl, liiw cnforcc111cni ofOclals can
not subiect the dPfl'nd,,nt to further 
quo~llonlns until iln a11ornc.'Y h,ls heen 
,lppolntrd for hlri 11nd he Im been .lC· 
corded rhe opportunity to con
.,uh .... " 

Test for challenges for cause- not 
mechanical application of "Magic 
Question" 

/~utl<:<lHC! V. Stille, 22 ABR 1107 
(Fcb1u.1ry 19, 1988)-The Supreme Court 
o( Alabarna granted Rutledge'~ petition 
for writ of certiorari to rovlew whether 
llw trial court abused It!. dbcrctlon In de
nying the defendant's chilllcngc for cause 
against a prospective Juror. 

Prior to trial, the de(<.'ndant, throuKh 
counsel, filed a volr cl/re mollon In 
I/mine 1oquc~tlng that the court prohibit 
the dbtrkl Allomey from .isklng the pros
pective Juror.. about lh<' Southern Povor
ty L.1w Center. Dclcn~e rnun,el argued 
1hc1t the types o( cases h.indlcd by the 
Southern Poveny l..1W Centor mode II un
popul.ir with a large ~egnwnt of the pop
ulalion and that those vcnlrc persons 
holding ;in unf,worablc onlnlon of the 
centC'r would be poll!ntially prc•rudiced 
tOWilrd the defendant. 

On voir dire, eight pro~pcttlw Juror,; 
wspond<>d that they hild hC'ard of the 
Sl'LC. One juror funher st:ued that h~ 
w,,s prcludlced toward orgonlzallons 
such os the SPLC and rh;it rhis personal 
prejudice possibly would ,1ffoc1 his ablll
ry lo act as a fair clnd lmpartl,11 juror. The 
n<'Xt day that juror was lntorvlcwed out· 
~ldC' tht' hearing of the oth<!r members o( 
th<.! vcnim . 

Thi.' tri<ll defense counsel asked the 
pru~pectiw jumr, "Okay. Bui you foci that 
you would bo preludlced ,,gnlnst lowyc~ 
from th.it kind of organi:rntlon [rc•ferrlng 
lo the> Southern Poverty Low CenterJl'' 
The Juror responded, "It's J>Ob~lble:' 

The cour1, in an effort to save thti day, 
askl'd the 1umr, ''Coo Id you sit on the trial 
of thb CJ\l! , and regordless or who rep-

re~entcd who[slc], could you ~till listen 
to the C?Vlclcnce in the catie ,md base your 
verdict in lhe case solely on the l:!vi
dence, regardless of who the lawyers 
wcref" 1 he Juror responded, ''I would 
guess I would. I ju~t don't know:· Without 
response, lhc trial court denieci the chal
lenge for cause and commlttt>d reversi
ble error. In rewrslng, t 'l t! Supreme Court 
of Alabama clled with approval It~ hold
lnK In rx parte Beam, 512 So.2d 723 (Ala. 
1987), wherein the court held: 

"No right of ,, fclo,1 Is rnorn bosh! 
th.:in th!.' right to strike ,1 pol II Jury fro111 
,l JMI OI or (,1ir-mindcd, lmpnrliill pro
spcctlw lurorr,;' 8<•11m, ,II 512 So.2d 
724 . 

Applying the principles In Beam 10 the 
answer,; givC'n by the juror, the supreme 
court held that the court pmceecJlngs not 
only n1ust bP fair, but aiso must llppenr 
to be f.ilr. Accordlngly1 lhc court held th11t 
the lrlol court abusL'Cl hi; dl~crelion In nor 
granting the dc(l!ndant's ch.illenge for 
cmr~e. 

Recent Decisions of the 
Supreme Court of the Unit ed 
States 

404(b)....!'other acts" evidence 
1-/udd/e,;ton v. United 5tJIC}, 56 USLW 

4163 (Mily 3, 1988)-Must the district 
court make ,1 pr"'llminr1ry finding thot the 
govcmmunt h11s proved tlw "other net" by 
n prop1mdor,inC:lJ of Hw L>Vldenc:e bl!fore 
It Sllbmll s 404(b) evidence to the jury? 
The Supremo Court said no. 

Fedcr,,I Rule of Evidenct• 404(b) µro
hlbltc; che admission of similar acts 
L'Viclw1c1• lC> c;hCM1 ;i defendont\ bad char-

acter. but lists several proper purposili. for 
which ~uch evidence may be admitted. 
In I luddle~lon, the deft>ndant cloirned 
th,11 he did not know that the videotapes 
he sold wore stolon. To show th11l the 
defendant did, In fact, have the requisite 
knowledge, the govcrnnicnt Introduced 
evidence that the defondJnt also hdd 
sold stol(>n televi5ion ~et, and appll· 
an<.c&. Tht! dlsrrlct court Jdmlued the 
evidence over objection. 

Chief Justice Rehnquist, writing for the 
m11Jorl1y1 held th<1t the di~trlct court need 
not Itself makt> a prelimln.iry Oncllng that 
the govcrnmont had proven th<> "other 
act" l)y ., proponderancu of the evidenc~ 
before It submits "slmllar acts" and other 
rule 404(bl evidence to the Jury. The 
Supreme Court reasoned that the requlr~ 
ment of ~uch a preliminary finding would 
be lriconsistcnt with the Fedcrnl Rules o( 
Evldcnco, which allow tho ~dmisslon of 
relcv,,nt evidence for a propN purpose 
subject only to guncrdl ~trlctures, with 
rule 404(b)'r, ploln languagt! and the 
legi~liltive history behind that rule. The 
Court concluded that ''slmll.ir net~" cvl
d<•nce ~houlcl be admitted H there ls suf
flcl<m1 evidence to $Upport n rlt1cling by 
tho Jury th,11 thl;! defe11dan1 committed 
the ~lmll.ir ,HJ. 

HOWt..'llt'r, the Cour1 ackno.vk>dged the 
potential prejudice ,,r "otht!r acb" 
evidenc<>, but noted that the rules pro
vide ~ewral ways in which to guard 
aijalnhl .ibuse: first, rule 401\(bl'~ rrqulre
l11C!11t thilt the evidence be offered for a 
proper purpose; rule 402'~ provision (or 
bal.mclng tho probative v;ilue ,,g.,inM un
fair prcJudic<!; dnd rule 105'~ provibion 
for requesting a limiccd cvldcnw lm.truc
tlon. • 
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Memorials 

John Edmund Ad,1ms- Grove Hill 
Admiued: 1919 
Died: September 9, 1987 

Clopper Almon-S heffield 
Admitted: 1Y20 
Died: April 10, 1988 

Judith l.ong 8anks- Moblle 
Admilled: 1987 
Died: May 22, 1988 

Joseph Thoma~ Conwell, Sr.- Huntsvllle 
Admiltm:1: 1940 
Died: March 29, 1988 

Walter McQul!en Cook, 5r.- Mob ile 
Admitted: 1948 
Died: February 16, 1988 

Harry Young Demr>sey, Ill- Spanish Fort 
Admitted: 1975 
Dled: May 21, 198£1 

Wllfred Galb rallh- Annl!,ton 
Adn1iltcd: 1941 
Died: April 28, 1988 

Maxwell Cr11bove- Huntsvill c 
Admittf:!d: 1969 
Died: Janur1ry 15, 1988 

Benjamin Hcui lis Kilborn , Sr.- Mobile 
Admitted: 1954 
Died: Februo1ry 28, 1988 

Hobdy Creer Rains- Gadsden 
Admitted: 1945 
Diod: April 18, 1988 
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JOHN EDMUND ADAMS 

John Ed111und Ad.nm w.,~ born In Pino 
Apple, Al.:ibam,1, December 26, 1896, 
and died September 9, 1987, after liv• 
Ing in Clarke County, Alabarnr1, for more 
than 90 yea rs. 

Acl,111;1, wa~ r1 gritdU.Hl? or the U11iver
shy of Alabania, mcclvlng an bachelor\ 
degree In 1917, ,ri.istor's degree In 19 19 
,rnd LLB. degree In 19 19, and was a 
member or Phi Beta Kappa honorary fra• 
ternlty .ind Si~rna Chi social fr111erni1y. 
He was a cfotlnguished memher of the 
Alaharnr1 State R;ir, serving as it 111e111ber 
of the Grievance Co1mniuec, on the 
board or bar commlbsiont:?rs, as vice pres
ident and as president or tho stc1tu b.ir In 
1946. 

Adams was ,1 member o( the Fir~t Jt1· 
dicinl Circuit Bi'lr A~~oci;ition 11nd the 
Clarke County Bnr Association and 
Sflrved as r,resident of rhe Clark County 
Bar A$~ociation from l %5 until 1987. 
I le wa~ further distinguished hy being 
c1dmlttcd to practice before the United 
St.ites Supreme Courl In 1945. 

He was .in outstanding business t1nd 
civic leader in CIJrke County, having 
SPrved as a di rector ;:ind secretary of the 
Fli'st Bank of Gmve HIii, 19&5-19£14; fir:;t 
mayor of the Town of Crov!! 11111; prilsl
dllnl of the Civic: Club; deacon .11,d trust
ee or Grove I fi ll Bapti~t Church, and 
taught me,i's bible classes ro1 ma,,y 
yeors; member of the Democratic Ex· 
ecutive Corn1111ltee 1923· 1941; a11 attor· 
ney for the Clark County Commission (or 
'17 year~. ,1t1orney for the City of Jackson 
for 64 years ilnd toor d lnalor of clvl I 
ddcn~e for Cl.irkc County in the 1950s; 
.md a member of board of dlrec:tori, of 
1he Alabama Law School roundatlon 
1964~1966 . hi 1974 he w.,s recognized 
by the Association of County Commls· 
sfoners of Ali:1b.imo (or distinglJlshed ser
vic:e to C:Olmly government in Alr1bnm,\ 
and in 1978 wr1~ ~clect1;1d a~ J3C)!l~ or il,e 
Year by th1.1 Clark\! County L1.>gc1I SccrLL 
Larios Association. 

Aclarns Wal, a man of cxtromc 1nodcs
ty ,rnd uMcl(lsh11css who endeavored ro 

avoid the attention which his abilllies 
c1nd ac:c;omplishments merited. He wa~ 
an .ible and learned lilwyer, a rniin of In· 
tcgrlty, a gentleman ilnd a friend to oil, 
and for 68 year~, w ,1~ one of !he most 
highly e8teemed, respected and beloved 
membei-5 of the biJr of Clarke County, 
Alabama. 

JOSEPH T. CONWELL 

Jo$eph T. Conwell, Sr., ;irfectlonately 
known to his many friends 11s Joe, was 
born ln Oakman, Alabama, ,111d died 
March 29, 1988. Joe grc1duaied from 
Walker Counly I ligh Schoc,I r1nd the Uni• 
versity o( Alabnma School of Law; he 
served his country ho11orably In the 
United St;iles Army during World War II. 
I le practiced l;iw in Jr1sper, Al.ibamn, and 
l.iter in I luntsville, Alabamn, beginning 
In 1955 and, in more recent ye;:irs, was 
privileged to practlc:e law with his son, 
Joseph T. Conwell, Jr., in 11 untsville. 

Throughout his adult Ure, Joe took .in 
active Interest in pollllcs ,md the demo
cratic system. He was a foilh(ul meml.Jer 
of Episcopal Church of the Nativity and 
formerly r1 member of St. Stephens Epis· 
copal Church In I luntsvllle; he loved the 
outdoors, Including fishing 1111d hunting. 

Joe was an advocate for hi:, d ients' 
rosltion in tho many caus~ In which he 
participated during his lifetime but was, 
at the same time, a foir and cornp.:issio,,
ate mnn; he gained tho respect o( the 
memb(lr~ of the 1-lunlsvillc-Madison 
County Uar A~sociation during the time 
he pr.1c1fced law In thl$ rnrnmunity and 
gained many friend~ in this life through 
his active p.:irllcip.ilion In his church, 
political and professional Ci1de,wors, Joe 
had a wJrm and rrlt.:ndly ,,c rsonallty 
which endeared him to those who were 
privileged 10 know him. 

Left surviving him ::ire his son, Joseph 
T. Conw!lll, Jr.; rwo brother~, Will ian, W. 
Conwell or Birmingham and Dr. Donald 
T. Conwell or MassachLlselt~; his mother, 
Mrs. Joe D. Conwell of Birmingham, 
Alabr1mn: ilncl two grandchlldren. 
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\V A l 11 ff \\t C}lJl I I\ C OOK 

Willier McQueen Cook died In 
Mohlle, Alab,1rna. February 16, 1988. 

After attendance ot Spring 11111 College 
In Mobile, he obt11ined .i b.ic.helor's de
gree from lhc University of Alabama, ,m 
LL.B. from Ceorge Washln11ton School 
of Low In 1947 ;ind an Ll..M. In 1948. 
That same yc.ir he wac; admltled 10 the 
Oi,trict o( Columbia and thP Al,1bamc1 
State bars. 

In 1951 he bccan,e as~odatt'd with lhe 
Orm or Lyons & Pipes, the Mrnc or which 
Web la~r changed to Lyon~, Pipes & 
Cook. Cook wa~ ii member of the Amer
ican, Alab,lm,1 ,md Mobllt> bar associa
tions; the Dufon~ti Re~e;irch Institute; 1ho 
Federation or Insurance Council and the 
Alabam;i Ddcn!>c Lawyerc; Asmciatlon. 

While beinR a sUCLCi.l,(ul 1.iwyer, he 
,1bo foun('I time to set J good example 
or llvlnf! for others. I-le stHvcd a~ pre~i
dc11t of the Mobile County Wlldllfo and 
Con~crvation As.,odation and the AIJ· 
bama Wildllfo I c.-deratlon, ,ind served on 

1he bo;ir<f of trustee:. of both organl.i:a· 
tions; rewlve(l the Water Conservatlo1,1s1 
of lhe Year award; WiU ono of the found
(!ts of lhe Aldbama Wildlife Endowm<ml, 
Inc., a non-profit fund for the educa1ion 
o( you1h In conservation; wal, one of the 
founder~ of Amerirn 's Hmlor Mi ss 
f';igeant .:ind presldcn1 of Its board of 
trustees; for many year\ Wil'i legJI coun
!ttil 10 lhc boarrl of tru .. 1ees of the 
p.igeanl; was a mf?mbe, of the bo;ird of 
crustc<.?s of the Jullus T. Wright School fOI' 
Girls; and was pru .. ident of the Mobile 
Azalea Trail. 

He was an able lawyer posSCb:.ccl of 
a dignity, lr1t1:?grlty nnd abili ty thJt wt•rC' 
oum-1ndli1g. I le was a Chrls1ion gentle
man, a devoted husband .ind father who 
wlll be grNtly missed by his widow , 
Norma Rogers Cook; his children, Nor
ma MLQ11cen Cook, Julin Melson, W.il
ter M. Cook, Jr., and Kalh;iryn Satchfleld; 
by other reliltfves; t1nd by his mi1ny 
friends. 

--

HI NIAM IN H . KII IIOHN , Sit 

Please Help Us ... 

Bt•njamin 11. KIiborn, Sr., a distin
guished member of lhe Mobile and the 
Alabam.i S1atc,, bar os~otla1lons. died 
Fcbru.iry 28, 1988. 

Kilborn wal, ham In Mobile, Al,1bama, 
Octobrr 9, 1929. Hr auendrd Catholic 
porochlnl schools In Mobile and wa~ 
grc1du.i1ed from McGill Institute. l,c 
gr.1cJut1wd from Spring 11111 Collt>ge with 
an bachdor's degrC'e and frorn George
town University in Washington, r.>.C., 
wllh th<:' LLB, dogr<'e. 

KIiborn commenced the pracllc11 of 
law over 10 yeJrs .i110; he wa~ ii nmnber 
o( th11 Mobile County Bar Assocl,ll lon, 
the Al;ib;im;i Sra10 B,1r, the Am<'rlc,1n Ti'lal 
t owycr~ Assoc:l.11icrn and lhe Alilboma 
Trial LJwycrs A~soclotion. He wrved as 
pre~idl'nl of the Mobile County BM 
A\~Ocli1tlon In 1985 nnd, ill lhl.' 1lmP. o( 
his do.ith, WJ& .i btinior partner In 1hc firm 
or Kilborn, Retklltt anci Griggs. 

During thP three decade, of l,i<, legal 
CJrL>cr he ~Md d~ o1 merrber o( many 
letidlng civic and conservation "~~ocla
tions, lncluclinK tht' Bonrd of Zoning Ad· 
Jus1nwn1 of the Cily o( Mobile. I le was 
a prt.>\lclt"nt of thu Mobile County Wild· 
llfo and Conscrv,lt lon A~~odatlon and of 
1hc Al,1hamo Wlldll(u fprler;itio11 ond was 
o dodlc,11ed membor of Mobile Unlwd. 

Kllliorn was ,1 Vl'ICmn of the United 
Stal<.'S Army. I le was married to the 
former Lynn Edward\ of Mobllt•. They 
h,1V(> three children: No,.:i Ly11n Kilborn, 
Utmiarnli, H. Kilborn, Jr., and Wt1ynr> 
Kilborn , • 

We have no w;iy of knowing whcm one of our membership is deceased unless ~ are notified. Do not wnit 
(or someone else lO do It; If you know of the death of one oi our members, plNJse IE:!t us know. 

Men,orlal information must be in writing wllh name, return address and telcpho1)e number. 
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Disciplinary Report 
Disbarment 

• The Supreme Court or Al;ibam:i entered an ortfer March 
21, 1988, rli~b;irring BirminHhdm l<lW~r Chilrll!S M. Purvis, d
rccllvc March 26, 1988, biJ~cd upon the "Co,mint 10 Disbar• 
ment'' that Purvl~ rllcd Morch 3, 1988, under Rule JS, Rules 
of Dlsdplln.iry Cnforcomem. IASB No. 86-3421 

Suspension 

• On Mny 5, 1986, the suprum1• rnurt ordered that l=lunts
ville (ll!Omcy L.1wrcncc A. Anderson be 5Uspended from 
the practice o( law for a pcirlod of sfx mM ths, con,me11cfng 
June 16, 1900. without ,1utom,11lc rof11~ta1cmorit to the prac
tice of lilw. And<c11so,, prcvloubly had been found gullty by a 
panel or th!! Di~ciplinury BoJrci of c1II charges arl5ing from five 
scpar.11c coniplolnts brought again,t him. I IP w11s found guilty 
of neglccllng his cll<'nb' legJl matter., or falling to carry oul 
contracts (or the deliV<'ry o( leg;tl ~crviccs, of failing to seek 
the lawful objective~ of his client~. of engaginJ In ctmdue1 that 
adver.ely reflected on his fltnc~s to µrc1cticc l.iw and of (alllr1g 
to properly withdraw from those cai,es. (ASB Nos. 84-646, 
85-495, 8&-228, 86-652 and 87-156) 

Private Reprimands 

• On April I, 1988, ii lilW)'C'r was privately reprimanded 
(or willful neglert of ii l<?gt1I m,1ttcr cntrusicd to him and in
tent1onnl failure to \eek the.> lawful ob)ectlws or .i client. The 
lnwY{ir fol led, for ,1 full year, to flll' any rc~pon~e to discovery 
request~ that h,1<.I been illcd by the defendants In a lawsuit inf• 
tlatcd by tho l.1wyor (or" client. The failure to resr ond in ;my 
woy to the dist.ovary rcqL10~ts re~uftccl In the client's lawsuit 
bolng dlsmlS5Cd. (ASB No. 87-1431 

• On April I, 1988, cl lnwycr wJs prlv.Jtcly reprimanded 
for wlll iul ml~conduct, wl ll rul neglect, lntenllom1I fnilure to 
carry out a conlrJcl o( ('mploymcnt and knowingly making a 
false statement of f;ict. In Aprl I 1986, the lawyer agreed to ob
tain ror ,1 cllcnt nn cxte,15fon of time for the fl ling of the client's 
1985 federal and stnt<' tax rciturn~, and the ldwycr further agreed 
to prepare and fll<• tho~e return~ for tho cllcnt. I le was paid 
,1 speclfk•d attorney\ fee hi tho maucr, ,ind subsequently In· 
formed the clirn t 1hnt hl· h.id flied both tax return~, and that 
th!! client wou d be receiving refund checks, when, in foct, 
lhe l.rwycr had not nlccl 1hr t;ix re111rns. For ~ix or seven months 
thcrc.1ftcr, the lawyer foiled to return repeated telepho111,! calls 
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to him from the client. Approprlaw tax return~ were ultimate
ly filed, and the cllcnt ~uffered no (in.:incial loss, as he did not 
owo ,ltly additional loxes for 1985. [ASB No. ll7-179J 

• On Aprll I, 1988, .i lawyer was privately reprimanded 
for having onf,lc1gccl 111 conduct that adver..ely reflected on his 
fllncs~ to practltc low. I le flied a suit for n client, growing out 
of a motor vehicle accldcnl, but ~ubseqlmntly fal led to appear 
c11 ;i docket coll , resulting In the client'~ suit b(,lng dismbscd. 
fASB No. 87•3GJ 

• On May 20, 1988; a lawyer was prlvotE'ly reprirnandc.!d 
for h,ivlng vlolJtcd DR·l-102(A)(6) Jnd OR-9-102(A). In the 
courst:! of ropresoritlng;:, cllem in connection with motor vehi
cle accident Injuries, the law~r ~igned a wriucn agmcnior,t 
obllg.Jting himself 10 withhold from Jny ~C!Ltlcment proceeds 
~uf(icfent fund~ to pay the client'!, Indebtedness to the treating 
physician. There.ifter, the lawyur received (unds In settlement 
of the rlien t\ claim, hut dcpoi,ltcd the seulement proceeds 
10 a general operntlng b,mk ,1ccount, rather than to a tru~t ac
count. 1 he l,iwycr then drdullcd hf~ fee and dlsbu~ed the 
balance of the funds to the client, foiling to withhold the 
amount due to the physician. (ASB No. 87-483) 

• On May 20, 1988, a lawyer w;i~ prlvatr,y reprimanded 
for having violated DR 2-111(A)(2), by fa11linK 10 comply with 
a client's requ<>st thnt he wlthdr.iw from her ca~c clnd rctum 
to he( the p;ipcr<. th,1t sht.t !cit In hb possession. The lawyer 
did not return the paper, t() the client until he had boen served 
by the sheriff with,, copy or the ,ompl..ilnt that she Oled .Jg;iinst 
him with the bJr. (ASB No. 87•7591 

• On Mily 20, 1988, ,l lawyer was privately reprimonded 
for wlt hdr;1winR from l' rnploynionl without toking rensor,11ble 
steps to ovoid (orcscc!llblo prujlrdlcc to the lights of his client, 
for reprl.!~entinK a pnrty 10 a cause or his successor after hav
ing previously rcprcscntc<.I .in adverse party or interest in c:on
nec:tlon therewith, for wi llfully ncglertlng iJ legal mc1tter en
trusicu to hfm and for falling to carry out ;i contr.tct of <lmploy
mcnt entered into wilh J client for profe~~lonal service~. The 
l;iwycr, Jfter having been priid to repmsl!11t the client. allowed 
a def.lull Judgm<'nl to be enlNt'Cf ag,1inst the cl1en1 ln J divorce 
modifln1tlon rounwrtlnim Olcd by tho cllcnt's former wife. The 
attorney then lnforml'tl the client that ho no longer could repre
~ent the cllcmt becc:lU)l! he had rcpr scntcd the client'~ former 
wife in the original divorce proceeding$. (ASB No. 87-520) 

• 
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Classified Notic 
FOR SALE 

FOR SALE: USE'rl law books, Alabamr1 
Reportc;/Appellote Reports, Alabama 
Code, Southam Reporter Isl & 2d, 
Southern Digest and more. SAVE 30.60 
pcrccnl. We buy, sell & trade. LAW 
BOOK EXCHANCE (800) 325•6012 P.O. 
Box 24990, Jacksonville, Florida 32241· 
4990. 

FOR SALE: S' x 5' Secretary's d~k $100; 
4-drr11Nl'r lntrrol n10, $100; 3100 Xerox 
copier $750; overhcod projector $100; 
opnquo pr0Jcc10, $100; Collin$ Bank 
rupt,y•hcst offer. Everything In good 
working condition. Contact: 272· 
3286 In Montgomery. 

FOR SALE: Antique Alabama m,1ps, 
mostly pre-1860. Guaranteed authentic. 
Excellent law office wall dC!coration 
when (rnmf'd. Wrllc for list and photo~. 
Sol MIiier, P.O. Box 1207, Huntsville, 
Alabama 35807. 

FOR SALE: Mint condition Alabarn,1 
Code c..urnpletewlth 1987 supplemene.. 
Contact Bob Presto, P.O. Box 1434, 
Brewton, Alab~ma 36427. (205) 867· 
9044. 

FOR SALE: Alclbama specific ,;oftwMe 
on computer disk. No.v available In the 
following MCO~ or the law: dvll pro
cecfora, criminal pre-trial motions, In· 
1errogntorles, corporations, DUls, pro
b.ilo forms. Avnllable in Wordst.11, 
Wordpurfccl, Displaywrite 2&3, W.1ng 
PC, Multlmotc and other word proccs• 
sors upon roquC!~t. Available In S !.4 
OSDD ,:ind 3 t/2 dl~k forma~. Inquiries 
W('lcomNL Visi/MC ;1ccepted. LAW. 
TECH, P.O. Box 59903, Birminghorn, 
Al.,bama 35259. 

FOR RENT 
FOR RENT: executive office space (()r 
rent/lo.1~c- off Heel Mountain Express
way. ConV('nle11t to downtown Blrrning-

The A/J/Jc1md Lawyer 

ham. l.i.lrgtc! office with secrel.:iri11I spilce; 
u~c of l.iw library, phone, c.opiN, threC' 
conference rooms arid kitchen. Rocep
tlonisl avJlloble. SecretJry 11ogotl,1ble. 
Phone (205) 879·0377. 

POSITIONS OFFERED_ 
ATTORNEY JOBS-Nat,on;il and Fed· 
('rJI Legal Employment Report: highly 
,cgardod monthly cktillled li~tlng ot 
hundreds of auorney and l,1w.rel,1tcd 
Job& wilh U.S. Government, othor pub
lldprlw1te employer} In Woshlr1gton, 
O.C., throughout U.S., and obroJd, 
$J0-3 months; $53- 6 monihs. Fed· 
eral Reports, 1010 Vermont Ave., NW, 
#408-AB, Washington, D.C. 20005. 
(202) 393-3311. Vlsru'MC. 

OPPORTUNITIES IN ATLANTA-Nu-
11,erous op<mings in Atl,rnl.i in .ill prJ<.:· 
tlce orea~ for attomt")'S nnd par.ilc•g.11~ 
C.1ndldate.~ must h11ve out~tnndlng ,1Cil• 
dcmlc and profeS!.ional credrr,tinlb, All 
replies kopt ~trlctly c:onfldcntl11I. Con
loct: Suson Penny Cuhun, CJJJIIJI City 
Legal Placement, Suite 200, 133 Car· 
ncgle Way, Atl,mta, Georgia 30303. 
(404) 525·0725. 

ASSISTANT DISTRICT ATTOR· 
NEYS-M obilli County 01,trict Auor
ney·~ Office seeks expcricnct'<f l.lWWr.; 
to conduct criminal prosecution~. IJrl'
fer member; of Alobomo StiltC 13.ir with 
111 lrast three years of trial cxpcrlonc.c. 
Sal,lry negotlc1ble, commensurate with 
cxpcrlcmce. All inqui ries to nlldontii.11. 
Send resume and references to Chris 
Galanos, Distr ict Attorney, P.O. Box 
2841, Mobile, Alabama 36652. 

BIRMINGHAM LAW FIRM seek) law
yer (or position in commerciill Jnd I'(', 

t.111 lltigdtlon department. Two to three 
ye.us· civil trial experience is preferred. 
Class standing in top third of d11~~ r<'
qulrcd. Apply In co11ndcnw to Sirotc, 
Permutt, McDermott, Slcplon, Friend, 
Friedman, Held & Apollnsky, P.C., P.O. 

Box 66727, Birminghilm, Al,,barna 
35255, Atlention: Hiring P.irlncr. 

THE UAW LEGAL SERVICES PLAN, a 
national prcpdld lt•gal ~crvlct-, orw1ni· 
Latlon with office) In 19 ,t;ite~. ~C'ekq a 
supervising attornL'Y for It, I luntwille 
ilrea offices to ~M' the clvll 11.•g.il need~ 
of employees of Ch,y,lcr and General 
Motors. Applic,1nt~ mu,t be admitted to 
the Alabama State Bar, hove at least five 
years' civil prilctkl.' cxpprJence and 
management cxp<'rif'nre . S11l.uy: 
$41 000 with IIIJ1.m1I fringe benefits. 
Se~d rc~ume to Jane Mulllc,111, Office 
Manager, UAW Legal Scrvlccs f>l.m, P.O. 
Box 2416, Decotut, Alal.>.1m.i 35602· 
2416. 

SERVICES 

EXAMINATION OF QUESTIONED 
DOCUMENTS- I lan<lwrillng, typewrit
ing 11nd related cxhamlnatle>n,. lntc,n.i
tionnlly COllll •QUJllflt'tl expert witness. 
D1plom11te, Amerlc,111 Bc)clrd of Forensic 
Document ExnmlMr~. Member: Anwr
kan Society of Questioned Document 
F.xamlners, the lrHC'rtiJtlon,11 Am>cia
tlon for ldenllfic,1tion, the British foren
Mc Sciencp Society .incl thl' National 
As~oclation of Crlminnl Defense 
L.1w~r1,. Retired Chief Documenl Ex• 
amincr, USA Cl 1..Jbor,1torl<',. H?ns 
Mayer Gidion, 218 Merrymonl Drive, 
Augusta, Georgia 30907. (404) 660-
4267. 

MEDICAL EXPERTS: 
• 3500 Board·certlflcd experts, 

all speclaltles Nationwide. 
• Case eval11atlon In 2 weeks or 

less with moncy,back guarantee 
of qualified expert, only S275. 

• Call tor tree brochure and otter. 

JD·MD 1NC. 
800-225-JDMD 
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Classified 
LECAL RESEARCH HELP-Expoiiet'ccd 
Jttorney, member of Alabama Stnte Bnr 
since 1977. Access to law school 11nd 
~tiltP l;iw libmries. Wes I li-lw 11v<1ili-1ble. 
l'rom pt d1.?adline ~ervite. $35/hour. 
Sarah Kat hryn '1!rnell, 112 Moore 
Building, Montgom ery, Alnbama 
36104. (205) 262·7763 or 277:/ 937. In 
Jeffersun and Shelby counti es, call fri:!c: 
322-4419. No rcprescnmtlon Is made 
abouc the quality of the /esal services 
to be performed ot the expertise of the 
lawyer performlns such services. 

EXPERT WliNESS ASSISTANCE and 
case evalua1io,,s In Madita l Oncolbgy 
(cancer) and I lcmatology (diseases of 
blood). F.isL Sllrvlce. Able to ,ravel. 
Medical school asslst.:int professor. 
Richard J. Laoham, M. D., Inc. 42 For
er Road, Dayton, Ohio 4S419, (513) 
294-31&5 anytiml!. 

UROLOGIST, FORENSIC-experl· 
enced, bo;ird\ profP.ssor, M.D., J.D., 
(314) 362·7340. 

REAL ESTATE SALE ilnd loan closing 
st<1tements (11.U.D. form) with dlsbur~e
mcnt and amorti zati on schedu leh. 

0 

ot1ces 
S~111e day service. Nominal cost. Free 
lrlal. Kloz and Co., Box 76140, Birm
ingham, Alabama 352S3. (205) 870· 
5858. 

POLICE/PRIVATE SECURITY LITIGA· 
TION-Fmmer senior police of(ic:ir1I 
Florida and Michigan and college In
structor experhmcc<J In law on(orcn
mcnilpl'IVatc security st.11,dards .1,,d 
pracUces. Over 35 years' experience 
wlrh fcder;il, state, county, munlclpnl 
and priVJle security systems. NAPS and 
CPP c~nified. W.J. Lougheed, P.O. Box 
414, Deland, Florida 32721, (904) 
734-67SR. 

CERTIFIED BUSINESS APPRAISALS/ 
£VALUATIONS-You r1nd your clienl 
both benefit by using our con1acb1 

training and expurlenct!. Compliance 
wilh IRS Rl.!V(;onuc Rullng 59-60. We 
help In discovery procectlings, Interro
gatories .:ind critiquing other .1ppralsals. 
Economical rate Includes facility visit 
and interview. l.isted with both TASA 
,1nrl the Na1io11;il romn~ic Ce111er a~ ;in 
exper1 In huslnesh valuation 111A1ters. 
Don,,ld Rich.irds, CBA., RA Fimtncial 
Service~, P.O. Box 7016, Greenville, 

South Carolina 29606 . (803) 292-1450. 

MEDICAL ECONOMICS-EXAMINA• 
TION and establishment ol "reasonabll'
ness" mHdical bills. We hJve hantls-on 
experience In the hoallh Insurance In• 
clusuy for J lot.ii o( 25 combined years 
with vast technicnl knowledge o( 1he 
methodology of establishing and sub
stantiating reasonJble fees for hospitnl, 
physician and orhPr medical service~ 
and !.upplles. Consultallon and eiq,ert 
1Qstltnony avdllt1ble If ,~ceded. Con1ac1: 
Medical Economics c/o Richard W. 
Vickers, JD, P.O. Box 36604, Birm· 
h\ghJrn, Al.:iboma 35236. (205) 933. 
7661, ext. 302 or (205) 678-8908. 

MISCELLANEOUS 
MISSINC WILL-If t1ny person has In• 
(onnatlon concerning a wl'I which may 
have been prepared for Virginia Carol 
Blevins (a/k/a Carol B. D11chac)1 who 
was o resident of Shelby County a l 1he 
time of her dea1h October 191 1987, 
pl!"Ase cont;ic:t Paul O. Woodall, 3000 
SoulhTrusl Tower, Blrrnlngham, Ala, 
hama. (205) 251-3000, 

Don't let your Alabama Lawyers 
get worn, torn or thrown away. 
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Order a binder (or two!) 
at $10 each from: The Alabama Lawyer 
P.O. Box 4156, Montgomery, AL 36101 

or call (205) 269 -1515 

/uly 1 ~B8 
J 



1£ your bnnk nierely dabbles in land 
1nan:1gement, you n1ar find it lacks the 
ability to step back anc sec the bigger pic
ture. The real potential in limberland, 
farmland, or n1ineral deposits. 

But at An1S0uth, we've been help· 
ing people in Alabama manage nanual 

I 19811 AmSclu1h llanlt)rpc,nuicm . 

resources profitably for generations. 
And that' s given us s01nething 

that only comes with experience. 
It's called perspective. Without 

it , in fact, we 
couldn't sec the .JAJvl5oln1.I• 
forest for the trees. fur Your Growing Needs. 

~mbcrFDIC. 
AJnSoulh &Ilk. NA 




