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It's a fact of life, off the field as
well as on. The players who are strong,
and skillful; those who assemble the best
team reach their goal. The others watch
from the sideline.

Our goal is to provide you with the
very best professional liability insurance
coverage. And we have the team to beat.

The Alabama State Bar. Your associa-
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Kirke-Van Orsdel Insurance Ser-
vices. The nation’s largest administrator of
bar-sponsored hability insurance programs.
Experienced. Responsive. A company built
on exceptional customer service.

The Home Insurance Company.
Underwriter of more professional liabil-
ity insurance plans than any other.
Renowned as the nation’s premier liability
insurance carrier.

Together, we've designed the LPL
plan you've been waiting for. One of the
broadest policies in the United States.
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responsive customer services anywhere.
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Orsdel Insurance Services toll-free, 1-800-
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Liability Plan. You'll discover that we didn’t
just come to play.

We came to win.
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Interview

Ben Harte Harris, Jr.

The following interview of state har President Ben Harris was conducted last month by Robert Huffaker, editor
of The Alabama Lawyer.

Alahama Ben, as you are leaving office, | am sure you have

Lawyer;

Harris:

Al:

Harris:

Al:

Harris:

Al:

Harris:

a sense of satisfaction of accomplishing same
of your goals. In retrospect, what do you see as
the greatest strides that have been made during
your administration?

Well, there are a number of matters, most ol
which | picked up from my predecessor, Bill
Scruggs, that we moved forward on, One would
be getting the |OLTA program underway, getting
the Client Security Fund re-established. We have
also hired a new general counsel and, perhaps,
the biggest item on my agenda was whether to
go forward with a captive insurance company.
On April 1, the board of commissioners voted
to do that, and we now have a company orga-
nized, So | would say those were the major mat-
ters that we have moved forward on. Plus, we
have gone to work in the area of post-conviction
capital case representation, represeniation of
people on death row.

We all have received copies of the mail-outs
from the bar headquarters on the captive In-
surance company. YWhat has been the response
of the members of the bart

Well, we raised the organizational funds, We
have raised something over $175,000 by lawyers
giving $125, with ever 1400 lawyers responding,
So we have the organizational funds, and the
company has been incarparated and is known
as Attorneys Insurance Mutual of Alabama. We
hope to be in position to begin promoting and
obtaining the capitalization by the time of the
har convention in July.

What is the timetable on trying to have the in-
surance company in place and writing coveraged
Realistically it would probably take a year,
Hopetully, it would be quicker than that. | would
hope we could do it within six months; maybe
a year would be maore realistic,

What types of coverage will the company be
offering?

It will be essentially a claims-made policy | think
and with some tail options on it. Seme of the

Al:

other captives have gotten up where they write
coverage up 1o $3 million and 1 think up in
North Carolina they have gone higher than that
at times. But, from our surveys, it looks like a
high percentage of our bar would be served by
a policy with limits of upwards of a million,

\

Harris

Whao will administer the processing of the claims?

Harris: It will be operated like any other insurance com-

pany. | would anticipate that the company would
probably hire a professional clalms manager. We

188
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Al:

Harris:

Al:
Harris:

Al:

Harris:

AL:

Harris:

will have a claims committee on the board of
directors which was recently organized, and Bill
Scruggs is chairman of the board and Henry
Henzel is going 1o be president of the company.
You mentioned the appointment of a new
general counsel for the state bar. Wha is that,
and what will his role be?

We were most fortunate to be able 1o hawe
General Robert NMorris return home. General
Narris is presently the Judge Advocate General
of the United States Air Force. He is a two-star
general, an Alabama lawyer who is retiring ef-
tectivee july 1, and by August 1 or no later than
September 1, he will be on board with us, He
has had a very broad background in all phases
of law throughout his Air Force career, He is up-
to-tate on the model rules and he is anxious to
et 1o work and wants to make a high priority
matter getting (0 touch with local bars and par-
ticularly local grievance committens,

Will he be involved in disciplinary proceedingst?
Yes. Of course, he will be in charge of the of-
fice and will have two or three assistants under
him bul he will be invalved in the investigation,
prosecution of claims and opinion wriling. He
will have, hasically, a free hand as ta how be
arganizes his own offlice

You have been on the board of bar commis-
sipners [or a number of years and, of course,
been the president this past year; do you see any
trends in our disciplinary proceedings?

| think that overall the number of disciplinary
proceedings has incrrased as the bar has grown.
We do have a very large number of complaints,
but in Alabama we investigate everything. That
is one reason our numbers, when they are
shown with other states, seem to be high, Bot
| think we always need to be looking at our rules
to see how we can make improvements, Oliver
Head is in charge of a task force that is going
through that process now and will be reporting
within the next few months as to any recommen-
dations to strengthen our procedures,

What are the ongoing areas that were not com-
pleted during your tenure that Gary Huckaby
will need to addnesst

Of course, Gary's number one project is going
to be capitalizing the insurance company al-
though it will be done by the board. He, of
course, will be very invislved and very interested
in itand aiming at $2.5 to %33 million capitaliza-
tion, Seeing that the company gets capitalized

Al:
Harris:

Al:

Harris:

Al:

Harris:

Al:
Harris:

and off and running will be one of his major
items,

Is stock going to be issued in thal company?
[t is geing to be a mulual company, but people
will purchase the debentures,

We have all read and seen a lot about the 1OLA
program. What is the current status of that?
We have what is known as an opt-oul program,
and the opl-oul date is September 1, | balieve,
S0 everyone who has not opted-out will become
a part of it September 1, 1988, The response has
been good, As of today we have had 1,235 law-
yers sign up for the IOLTA program, and we al-
reacdy have $36,500 on hand. | think it is com-
ing along pretty well,

You mentioned that amang the programs estab-
lished during your administration was post-con-
viction representation, Tell us a little more about
the status of that,

This is a program we gol into early this year,
Chief Justice Torbert suggested that we look at
it because we have over 90 people on death row,
and the counsel available to represent them have
dwindled, We need trained people who are will-
ing o take these cases and do something about
the backlog that has developed and see that
these people are properly represented.

What will be the bar's rolef

At this paint, we are trying 1o get funding and
have incorporated the Alabama Capital Ropre-
sentation Resource Center, a corporation that
will be headed-up by former Governor Albert
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AlL:

Harris:

Brewer who has been chairing our task force,
it will be housed in one of the buildings availa-
ble through the University of Alabama Law
School and provide training and assistance to
lawyers appointed in these cases and he in-
volved in recruiting lawyers to take these cases,
We have met with Chiel Justice Torbert and
Justice Houston of the Alabama Supreme Court,
all the chiel federal district judges in Alabama
and Judge Roney, chiel judge of the 11th Circuit,
to try to put together a coordinaled process.
Georgia and Florida already have established
programs ar are further along than we are, he-
ing the othér two states in the 1th Circuit,
What is the present status of the Client Security
Fund?

There was a mandatory assessment of $25 per
lawver for up to four years that originally includ-
od all lawyers. The order recently has been

Al:

Harris;

Al:

Harris:

Al:

Harris:

Al:

Harris:

amended 1o not include special members, but
as of this date we have 6,869 lawyers who have
made a payment in this year So we have
$171,725 on hand, | think we are well underway
in getting this program going.

{s it operational to the extent that clalms can be
paid out at this stage?

Yes, W have the money. | do not think there has
been a claim yet, but | think it is a very good
program. | really know of no other profession
that takes on this type of obligation. The idea
is 1o cover a gap in client protection because
malpractice policies generally exclude willful
theits of clients’ money, and the fund would of-
fer some protection 1o the public. The payments
would be a matter of grace and not a matter of
right,

Can you provide us an update on the {ssue of
lawyer adwertising?

We, of course, have our rule, a temporary rule
in effect, The board of commissioners adopted
model rules of professional conduct and recom-
mended them to the supreme court, along with
COMMENTs, so we are waiting tor our rules to be
adopted by the court, whether they be classified
as temporary rules, | think that one of the inter-
esting things on the horizon at the moment is
in relation to Model Rule 7.3 with respect to tar-
geted direct mail solicitation, The US, Supreme
Court recently granted cert in the case of Shapiro
v. Kentucky Bar Association where Kentucky
disciplined a lawyer lor engaging in largeted di-
rect mail solicitation. As | understand it, in two
earlier cases federal circuits approved targeted
direct mail solicitation, but in this Kentucky case,
the Supreme Count has granted cert. | think we
should be getting a definitive answer from the
LLS. Supreme Court on that soon

Does the maodel rule permit solicitation of this
naturef

The basic madel rule does not. Our version is
broader than the model rule because of those
varlier cases | referred to. So, it may be that if
the model rule holds up | would think that we
would move to the maodel rale, OF course, it is
up 1o the Alabama Supreme Count on the word-
ing ol our rule,

What items of legislation did you see to suc-
cessiul fruition while yvou were in otficed

| did not have a lot to do with it but the Alabama
Legal Services Liability Act was passed during
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our ecent term of legislature. This act creates
one form of action and one cause of action
against legal services providers, and we some-
time refer ta it as the Lawyers’ Tort Reform Bill.
The favorable aspect for lawyers is that it shorts
ens the statute of limitations to two years with
a4 discavery period where the absolute outer
limit can be four years, This was something that
was introduced last year and i did not get
through the legislature, and it was brought up
again and has passed, So, this should be anoth-
er help along with the captive insurance com-
pany as to lowering our professional liability in-
surance rales.

AlL; I there any other legislation that you foresee be-
ing offered for the benefit of the bar in the next
year or sof

Harris: | guess it will be a question of what Gary
Huckaby and Alva Caine, certainly what thelr
thoughts will be, but | think there Is interest

again in a non-partisan election of judges. The
bar got involved in this a few years ago and |
think we actually got a bill introduced but we
were not successful, but | am hearing growing
concern from lawyers abdut the need for this,
| expect the Uniform Arbitration Act 10 be
re-sintroduced.

AL: Are there any thoughts that you want 1o leave
with us{

Harris: | have had a great experlence, really enjoyed this
year and had a remendots amaotint of help from
a very fine board of commissioners, Of course,
as reapportioned it is a much larger body, but
I think it has functioned extremely well, | have
had a lot of good task torce chairmen who have
really taken the ball and run with it, which has
made my year most enjovable. | am most grateful
tor having the opportunity o serve 1n this office,

Al: S0 now you can go back 1o work, and your law
pariners will be happy 1o see you back.
Harris: | hope they'll take me back, |
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Executive Director’s Report

he Alabama State Bar is complel-
ing its firsl year under the expand-
ed board of bar commissianers.
Thirteen new members joined the gover-
ning body July 1, 1987. The governing
bodies of most bar associations are con-
siderably smaller than even our original
39-member board, Our neighboring state
of Florida, with a lawyer population five
times that of Alabama, had the only other
39-member board, tying us for the largest
governing body, In 1987, most assacia-
tions reviewing their structures were look-
ing at reducing their board size to stream-
line their operations while we were about
1o experience a one-third increase in size,
| was skeptical that the expanded board
would significantly enhance the Alabama
State Bar operations when weighed
against the cost of expanding. The effec-
tiveness of the onecommissioner-per-cir-
cuit board had always impressed me; |
honestly felt “bigger” would not be
belter,

The quality of the new members—in
fact the overall caliber of those persons
who sought the new positions—was out-
standing! | now am convinced that the
extraordinarily productive year we are
concluding could not have been realized
withou! the expanded board. | cannot
recall a more active year, and do nol
helieve the achievements of the past 12
manths would have been possible with-
out these additional "'working leaders.”!
Consider the following,

The CLIENT SECURITY FUND is a
reality; 6,869 members have made their
1988 payments. One thousand two hun-
dred thirteen of these were special mem-
bers who were subsequently exempted
after 1,430 already had paid; only 269
asked for refunds. There are only 344
members who will require (ollow-up

statements, Even though we created a
Client Security Fund in 1971, it never
achieved viability, Our new board mem-
bers helped tremendously in educating
the bar to the Client Security Fund
concept,

IOLTA in Alabama has captured the at-
tention of many of the older and estab-
lished programs. The recruitment effort
of our board has resulted in our reaching
over 1,000 participants in 90 days, and
income for the first quarter has exceed-
ed $35,000, The real benefits of the pro-
gram will be realized when the Alabama
Law Foundation, Inc., makes its first
grants lo late 19848,

The MODEL RULES OF PROFESSION-
AL CONDUCT are awaiting action by the
Supreme Court of Alabama, Waork on the
project began before the expanded
board. The broad experiences of the
hoard members have resulted in a mean-
ingful set of practical rules for all lawyers,

The Incorporation of the CAPITAL RE-
SOURCE CENTER 1o deal with the post-
conviction appeal process for death row
inmates was accomplished in record
time, Broad board support was essential,

AIM {Attorneys Insurance Mulual of
Alabama) is incorporated, | hope the
capitalization effort can be underway in
July 1988, In the undertaking, the leader-
ship of the board of commissioners was
essential, and their continued support in
the capitalization effort will be the key
1o AIM’s success,

The LEGAL SERVICES LIABILITY ACT
is the bar's key legislative accomplish-
ment. The larger board contributed to
the highly successful efforts to win pas-
sape of this bill, The board was a key ele-
ment in the bar's ability to gain input in
the draiting of other legislation which did
nat pass, but which would have been

HAMNER

significantly better after the bar's input,
had it been enacted,

The additional members have enabled
the bar to fulfill its professional regu-
latory function more efficiently, The abil-
ity to mare reacdily convene our disci-
plinary boards has permitted a more ex-
peditious handling of complaints,

Most bars would like to achieve one
or two of these goals in an administrative
year. Our successes this year are truly
remarkable,

The additional hoard members have
made the bar more representative. | do
nol think any of the new members fully
appreciated the demands on their sched-
ules In serving you. It was gratifying 1o
see every one of those persons who were
elected for a one-year term seek election
to a full three-year term, The future is a
bright ane, Fortunately, we have not yel
been adversely affected by a shrinking
valunteer base of capable and willing
workers, )
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Norman

eith B. Norman, an Opelika
native, joined the staff of the
Alabama State Bar in early May
as director of programs and activities,
bringing a broad range of expetience
1o this position, as well as a proven
record of volunteer leadership In the
prolession,
Keith is a graduate of Duke Universi.
ty. He was in the school’s Institute of
Polivy Sciences and Puhblic Affairs. Upon

Meet Keith Norman

completion of his studies al Duke, he
enrolled at the University of Alabama
School of Law, graduating in 1981,

Following graduation from faw school,
he served as assistant director of the
Alabama Law Institute. Keith then
became staff atterney for senior
Assoclate justice Hugh Maddox al the
Supreme Court of Alabama In 1982, and
in 1984, he started with Baleh &
Bingham in the firm’s real estate and
litigation sections in its Monigomery
office.

Keith has been a member of the board
of editors of The Alabama Lawyer since
1983, He is active in the Montgomery
County Bar's Young Lawyers' Section
and served as president last year; Keith
also has served on the state Young
Lawyers' Section Executive Committee
since 1985,

His demonstrated interest in the work
of our bar, and the profession in general,
caused his selection for his new posilion
to be widely acclaimed and very favor-

ably received, and his firsthand working
experience in bar activities allows him
to be an effective bar executive, Keith
oversees all programs and works close-
ly with our committees and sections, In
addition he waorks with the Mandatory
CLE Commission,

His prior experience as counsel to the
Judiciary Commitiee of both the
Alabama House (1987) and the State
Senate (1988) brings a new dimension
to our in-house legislative interests,

Keith (s a member of the First United
Methodist Church, the Kiwanis Club and
the program board of the Montgomery
YMCA.,

He is married to the former Teresa
Miller of Dothan, who is a member of
the Alabama State Bar, and stafl attorney
tar Justice Oscar W, Adams of the su-
preme coutl.

The writer is particularly pleased to
have this most able and extremely well-
qualified addition to the bar head-
guarter's family. |

RTH
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Birmingham Eats Out

by Gregory H. Hawley

Welcome, again, to Birmingham and
the Galleria. This enormous mall en-
closes 1,75 million square feet of shop-
ping space, including a skylight nearly
a quarter of a mile long, and offers many
stores new 1o Alabama,

For those who have better things to do
than shop, here is a summarized version
of the 1986 Alabama Lawyer’s guide 10
Birmingham.

Restaurants

The variety of restaurants available in
Birmingham is great. The following list
is not exhaustive, but merely represen-
tative of favorite spots of the Birmingham

Bar. For a more complete guide 10 rest-
aurants, consult your focal hotel or
lelephone directory,

FAMILY RESTAURANTS

John's Restaurant

112 21st Street North

322-6014

1 am. 1o 10 pm.

Monday-Saturday

Closed Sunday

The seafood is always fresh, the comn-
bread is good, the slaw cannot be beat
and the steaks (I am told) are more than
adequate. Do not pass up the softshell
crabs il available.

194

Michael's Sirloin Room

431 20th Street

322-0419

Closed Sunday

Il you want your basic meat and pota-
toes fare and entertain yourself by look-
ing at photos of sports heroes, Michael's
is your place,

LaParee Restaurant

2013 5th Avenue North

251-5936

N am, e 10 p.m.

Closed Sunday

Like other restaurants of its kind, it is
all-too-frequently compared with John's,
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Unfortunately for LaParee, John's usual-
ly wins; some say it is a close call. If
John's is crowded, try LaParee.

Leg’s Seafond and Steak House

401 18th Street South

251-0347

Closed Sunday

Like others, Leo's seems to have fol-
lowaed the Johin's model, I o is straightion-
ward (ried or broiled seafood vou want,
Iry Leo's.

UPTOWN

Highland's Bar and Grill

201 1th Avenue South

939-1400

Closed Sunday

Lunch anly on Monday

This is the place to be seen in Birming.
ham. Until recently, it was clearly the
“best” restaurant in town according 10
Birmingham's yupples, The martinis are
outstanding, the wine list is remarkable
and the variety ol inferesting American
and nouvelle cuisine is worth trying, For
those who do not want ta break the bud-
get, you should go to the bar, have a mar-
tini and try some of the crab claws, Then
go out and grab a hamburger or barbe-
que.

The Bombay Cate
{cormer of 7th Avenue South and 29th
Street)

3221930

Closed Sunday

This is the newest “hest” restaurant in
Birmingham, Bombay has an imaginative
menu; the food is superb and the service
is very good.

Dexter's on Hollywood (lwo locations)
154 Hollywood Boulevard
R70.5297

Chase Lake

1 Chase Corporate Drive

Hoover

9878235

Dexter's is a less sell-conscious version
of Highlands. ft is intimate, without be-
ing showy, and the service is usually
good.

Lakeview Bar & Grill
744 29th Street South
322-2545

Closed Sunday

The atmosphere at Lakeview is even
maore casual than those above, It is a very
good neighborhoad restaurant,

Silvertron Cale

1813 Clairmont Awenue

5N-3707

This restaurant is popular with the For-
est Park (fe. urban “yuppie”: ie. high
percentage of lawyers! crowd, While Sil-
vertron's food and service are hoth more
than adequate, 1ts principal attraction
seems to b its Incation—in walking dis-
tance of Forest Park,

Restaurant at the Titwiler

Tutwiler Hotel

Park Place & 21st Streel

322-2100)

Open Sunday

The Restaurant at the Tutwiler has very
good food and is trying hard to make a
reputation tor itsell. In addition, the bar
at the Tutwiler is second only to High-
lﬂnd's.

Jinky's Bar & Grill
2830 7th Avenue South
124-1126

When Jinky's first opened, everyone
went to see what this new, small art deco
restaurant was aboutl, Because of its small

size, it was difficult to find a seat. But
with the recent proliferation of new res-
taurants in Birmingham, it has become
fairly easy to get into linky's, Do not let
the an deco fool you. Jinky's has very
good food and some say it has the best
steaks in town.

Christian’s Classic Cuisine

Embassy Suites Hotel

83222

Open Sunday

Reportedly the best French restaurant
in Birmingham, it places less emphasis
on nouvelle or American cuisine and
more on traditional French, with tradi-
tional French prices.

Winston's

Wynlrey Hotel

988-5665

Dinner at Winston's Is an all-evening
affair. The food is very good, and very
well-prepared, While some indicate that
service i1s slow, it seems that the service
at Winston's is intentionallv slow—to al-
low patrons to enjoy a leisurely meal.
Winston's is probably the best restaurant
at a hotel in Birmingham,

Meadowlark Restaurant

534 Industrial Road

Pelham

66 3-3941

Meadowlark {s just ofl Highway 31
about 15 minutes south of the Galleria,
The owners have trned an ald country

Cregary H, Hawley is a graduate of Har-
vard College and the Georgetown Uni-
versity Law Ceater, He clerked for UW,
Clemon, United States District Judge,
and s an associate with the Birmingham
firm of Maynard, Cooper, Frierson &

Cale, PC,
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tarmhouse into an extremely pleasani
place for a relaxed dinner, They grow all
of their herbs and spices, as well as most
of the flowers, on the premises, While the
preparation of the food occasionally
misses the mark, the atmosphere provid-
el by its unique country setting makes up
the difference,

ITALIAN

Romeo's

7th Avenue South between 21st and

22nd Streets

252-4181

Be carelul descending the steps to the
basement of Romeos. Once you are
there, however, the Romeo lamily will
take care of you, Romeo's has the real feel
of an Italian cantina and, after a glass of
Chianti and an appetizer, you will feel
as if you are hardly in Birmingham at all,

Franco's

1318 20th Street South

933.3721

T have a good ltalian meal senved out-
doors under the trees and stars, Franco’s
may be it, It could be the most charm-
ing and frequently overlooked dining in
Birmingham, and it certainly makes up
with atmosphere what it facks in prepara-
tion.

Rossi's
20th Street South
123711

or 2737 Highway 280 South

B879-2161

While Rossi's claims to be an ltalian
restaurant, it is more like a Michael’s that
serves some ltalian food.

Baccus

Highway 280 South

991-2895

This is the newest Halian restaurant in
tewn, and perbaps the best,

FERN BARS

The following establishments cater o
the afterawork crowd in search of a quick
dinner, a slow beer and night life in
Rirmingham,

Billy's

2012 Cahaba Road
English Village
879-2238

Closed Sunday

Wanda June's Deli and Wine Shop
2031 Cahaba Road

English Village

870-0255

Closed Sunday

Dugan’s

Corner of Highland Avenue and 20th
Street

933-9020

Rube Burrows
Five Points South
20th Street
933.5570

Clyde Houstons
Five Points South
251-0238

Haopper's
Five Points South
2517243

Cabana Cafe
Brookwood Village
B70-1390

Art Galleries

There are a number of art galleries in
the Birmingham area; same are listed
helow.

Maralyn Wilson Gallery
2010 Cahaba Road
English Village
B79-(3582

Cobb Gallery
One Cobb Lane
{near Five Paintst

Little House
2915 Linden Avenue
Homewood

Henderson Fine Arts
2015 Third Avenue North

Village Framers
2000 Cahaba Road
English Village

Antiques

Also, there are numerous places (o
look for antiques tn Birmingham, found
principally in three areas: near Magnolia
Park-Five Points South, in Mountain
Brook Village and in Homewood.

FIVE POINTS SOUTH
Birmingham Antiques Mall
2211 Magnolia Avenue
10:30 a.m, to 530 p.m.
Monday through Salurday

Hanna Antique Mall
2200 Magnolia Avenue
Tuesday through Saturday
10 am. to 5 pm.

Magnolia Antiques
2237 Magnolia Avenve

Pyburn's Antiques
912 22nd Street South

HOMEWOOD
Frankie Engel Antiques
2949 18th Streel

Antiques South
1722 28th Avenue South

Horse of a Different Color
1813 29th Avenue South

Martin Antigues
1923 29th Avenue South

MOUNTAIN BROOK
King's House Antiques
2418 Montevallo Road

Dande’ Lion
2701 Culver Road

Edward's Galleries
66A Church Stree! [ |
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ABOUT MEMBERS

Tim W. Fleming announces the
removal of his office to PO, Box 1459,
Highway 59 North, Rohertsdale, Ala-
bama 36567 Phone (205) 9477922,

|
W. Spencer Frawley announces the
opening of his office at Suite 200, 700
28th Street, South, Birmingham, Ala-
bama 35233, Phone (205) 326-0960,

m
Kathy Lucile Marine announces the
establishment of her office on the
Courthouse Square, PO. Box 414, Car-
rollton, Alabama 35447 Phone (205)
3167-8207,
0

Roland C, Gamble announces the
remaval of his office to PO, Box 70,
530 Park Road, Pleasant Grove, Ala-
bama 35127-:0070. Phone (205) 744-
5161, 744-5162.

]

Eugene W. Fuquay announces his
recent retirement from the federal gov-
ernment and the opening of his office
al Suite 423, Frank Nelson Building,
205 20ih Street, Birmingham, Ala-
bama 35203, Phone (205) 322-6692,

]

Charles H, Self, Jr., formerly legal
counsel for the University of Alabama
systemn, office of counsel, announces
that he has accepted the position of
assistant director of risk management
and insurance at the University of
Alabama at Birmingham, His new of-
fice is located in the Byrd Building,
Sulte 410, UAB Station, Birmingham,
Alabama 35294, Phone (205) 934-
5382,

n

Charles L. Sparks announces the
relacation of his offices to 3000 Gal-
leria Tower, Suite 800, Hoover, Ala-
bama 35244, Phone (205) 985-3000,

AMONG FIRMS
W. Terry Bullard announces that
Faulkner E. Brodnax has joined him
in the practice of law, with offices
located a1 108 East Main Street, Suite
One, Houston Place, Dothan, Ala-
bama 36301, Phone (205} 793-5665,

|

The firm of Corley, Moncus &
Bynum, PC. announces the relocation
of its offices to 2100 SouthBridge Park-
way, Suite 650, Birmingham, Alabama
35209, Phone (205} 879-5959,

|

Johnston, Hume & Johnston an-
nounces that Tracey LE Benedict has
become an associate with the firm,
Offices are located at 5 Dauphin
Street, Suite 200, Mobile, Alabama
36602. Phone (205) 432-1811,

a

Patrick & Lacy, PC, announces that
William Marsh Acker, I, has become
associated with the firm. Offices are
located at 1201 Financial Center, Birm-
ingham, Alabama 35203. Phone (205)
323-5665,

|

Edward B. Parker, 1l, and Paul A.
Brantley announce the formation of
Parker & Brantley, with offices at 407
South McDonough Street, Montgom-
ery, Alabama 36104, Phone (205) 265-
1500,

|

Hamilton, Butler, Riddick, Tarlton
& Sullivan, BC. announces that
Richard E. Corrigan has become as-
sociated with the firm, with offices al
Tenth Floor, First National Building,
P.O. Box 1743, Mobile, Alabama
36633, Phone (205) 4327517,

|

Graydon L. Newman and Victor L.
Miller, Ir., formerly of Newman &
Miller, PC. and Rocco ). Leo and
Horace V. O'Neal, Jr., announce the

formation of Newman, Miller, Leo &
O’Neal, PC. Offices are localed at
Meadow Brook Corporate Park, Sulte
125, 1200 Corporate Drive, Birming-
ham, Alabama 315242, Phone {205)
9958111,
[ |
Balch & Bingham announces that
William S. Wright and Susan B. Bevill
have become partners in the firm,
Birmingham offices are located at 600
North 18th Street and Financial Cen-
ter, 505 Maorth 20th Street, PO, Box
306, Birmingham, Alabama 35201,
Phone (205) 2518100, Montgomery
offices are at The Winter Building, 2
Dextor Avenue, PO, Box 78, Montgom-
ery, Alabama 36101, Phone (205) 834-
6500,
n
The firm of Schoel, Ogle & Benton
announces that it has changed its
name o Schoel, Ogle, Benton, Gen-
tle & Centeno. The firm alse an-
nounces that Melinda L. Murphy,
formerly law clerk to the Honorahle
George 5. Wright, has becone asso-
ciated with the firm. Offices are lo-
cated at Third Floor Watts Bullding,
2008 Third Avenue, North, Birming-
ham, Alabama 35203, Phone (205)
§24-48913,
|
Hand, Arendall, Bedsole, Greaves
& Johnston, 30th Floar, First National
Bank Building, Mobile, Alabama, an-
nounces that Kelly D, Reese has be-
come associated with the firm. Phone
(205) 432-5511,
|
Richard C. Bentley, formerly of
Montgomery, announces that he is as-
sociated with Rowland & Rowland,
RC., with offices located at the Cen-
tury Building 312 Gay Street, SW,,
Knoxville, Tennessee 37902, Phone
(615) 6378210
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Briskman & Binion, P.C. announces
that Richard E, Browning has become
a member of the firm. The firm will
continue in the name of Briskman,
Binion & Browning, P.C, Offices are
located at 205 Church Street, PO, Box
43, Mobile, Alabama 36601, Phone
{208) 43137600,

fhe firm of Waller, Lansden,
Daortch & Davis announces that
Joseph A. Woodruff has become as-
soclated with the firm. Offices are
located ar 2100 Commerce Place,
Nashille, Tennessee 37239, phone
(615) 244-6380) and 809 South Main
Street, Columbia, Tennessee 38401,
phone (615) 388-6031,

Brinkley & Ford announces thal

Susan E. Baker has hecome an associ-

ate of the firm, with offices located al
307 Randolph Avenue, Hunlsville, Ala-
bama 35801, Phone (205) 533-4534.

Beasley, Wilson, Allen & Mendel-
sohn, PC. announces the relocation
of its offices to 10th Floor Bell Build-
ing, 207 Montgomery Street, Mont-
gomery, Alabama 16104, Phone (205)
269.2343,

Stone, Granade, Crosby & Black-
burn, PC. announces that Eaton G.
Barnard has hecome associated with
the firm, with offices at PO, Drawer

Shaw, Pittman, Polts & Trowbridge
of Washington, D.C,, announces that
W, Mike House, former administrative
assistant to U.S, Senator Howell Het-
lin, has become a partner with the
firm. Gordon G. Martin, former leg-
[slative assistant to Senator Heflin, has
become associated with the firm. Of
fices are located at 2300 N Streel,
NW., Washington, DC. 20037. Phone
(202) 663-B000.

The firm of johnston, Barton, Proc-
tor, Swedlaw & Naif announces that
John D, Saxon, formerly special
counsel, L5, Senate Armed Services
Committee, has joined the firm as
caunsel, Offices are located at 1100
Park Place Tower, Birmingham, Ala-
bama 35203, Phone (205) 322-0616. 10

[ ] 1509, Bay Minette, Alabama 36507,

AFFORDABLE TERM LIFE INSURANCE —
FROM COOK & ASSOCIATES

Compare these low non-smoker annunl rates for hon-
decreasing gradad premium life

LEGISLATIVE
SUMMARY
—AVAILABLE—

Each year, at the end of the Legislative session,
the Legislative Reference Service compiles a
summary of the general laws enacted and Con-
stitutional amendments proposed.

The Alabama State Bar has received permis-
sion from Louis Greene, director of the Alabama
Legislative Reference Service, to make a copy
of this summary available, without charge, to
each member of the Alabama State Bar who re-
quests ane.

For a complimentary copy, contact Alice Jo
Hendrix, Alabama State Bar, P.0. Box 671, Mont-
gomery, AL 36101.

MALE AGES _ 3250000
25 250.00
a0 252.50
a5 255.00
a0 330.00
a5 412.50
50 542,50
55 810,00

500,000  $1,000,000
455.00 870.00
460.00 877.50
465,00 8as5.00
§95.00 880.00
780.00 1,127.50

1,016.00 1,510.00
1,520.00 2,267.50
&0 1,355.00 2,535.00 3,780.00
85 2,372.50 4,385.00 6.5685.00
(smoker's rates alightly highar)

Aenewable 1o age 100. Female rates samo as males lour
yoars younger. All covarage provided by companies raled
‘A Excellent” by AM, Bost Co,

For a written guotation and policy descriplion sand
your date of binh and amouni of coverage desired 10!

COOK & ASSOCIATES

2970 COTTAGE HILL ROAD * SUITE 201
MOBILE, ALABAMA 36606
(205) 476-1737
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Riding the Circuits

Houston County Bar Association 8. Although the law, the American ty which may be considered as
Recently, the association adopted the Bar Association and the State of solicitation, same being not only
f{J“[MH'IR Code ol Professional Cr]u[. Alﬂl)ﬂﬂ}ﬂ Bar Association reCog- unethic f1|, L‘t)mi’dl"y 0 ”"' Code ol
tesy and Responsibility. For more infor- nize the legality of public adver- Professional Ethics, but is also
mation, contact Huey Mclnish in tising, | will refrain from placing unprofessional.
Dathan. advertisements in the newspaper, : , .
racdio and television media, 12. (}r(lr'r.mrlly, ll_T”" n{;; n;):.:n*;dr--
: osition until an effort has been
! soctati deeming same 1o be contrary to P
ng;m"fc:u?w 'Bar ;\E o the prolessionalism | attach to the made to set it by agreement.
ode ol Prolessional Courtesy el i
and Responsibility practice of law. 13. | recognize that adversaries
| | . e should communicate to avoid lit-
As a member of the Houston Coun- 9. When each adversary proceeding S et R e
Bar Association, | hold these truths ends, | will shake hands with my o e i i
ty Bar Assoclation, ; ' vifonie i pation to be courteous o each
10 be evidence of my conduct as a law- fellow lawyer who is my adver- other
ver and my respect for the law: sary: and if | tose, | will refrain !
. [rpm unnecessary condemnation 14. 1| will strive to take and return
1. | adhere to the rule of the law to of the Court, my adversary, or his lawyers' telephone calls as soon
BOvern my entire conduct and | client. as |J0‘_!hlrl'l|f.’, and when a call is
St o e W & 10. | recognize that procedural rules placed by ot for me, | will be on
above me, : pHae A | e the telephane when the lawyer
: ) : are necessary as a last resont 1o Lo
2. Representing my client in a pro- order and decoram, therefore, if e
h:‘;"””'—'] manner is my first my adversary is entitled to some- 15. | recognize that advocacy does
abigation. thing, it should be provided with- not include harassment.
3 Lwilll I.":“:;miw mw:lh [\Tra:hlrhe c:ul rnnm;m, ilmulxi, hu.irlmlg.n, n:‘: 16. | recognize that advocacy does
bl ¥ gy - ar ] i ]
ules of Professional Conduct ders and other formalities. not include needless delay,
and will ohserve same in my dai- something is a facl, it should be ) L
ly practice, stipulated in wriling without re- 17,1 “"'.” be f’VI“' mindful that any
4. | will conduct myself as a lady or quests for admission, interrogato- OV NI, SUE SRRENEHES)
i e i ries, witnesses and documents deposition, pleading or legai
gentleman and live my personal y s _ = dhnlanliig tng ;
; ¥ , Vigorous advocacy Is not incon- technicality costs someone time
and professional life by the Gold- B 3 A el ian
en Rule to do unto others as | sistent with professional courtesy. ! .
would want them o do unto me, 4 * belt. Even 18. | believe that anly attorneys, and
Il i od ' | will stay above the
5 | will be honest with myself though ‘“m.m""'m may be ex- nol secretaries, paralegals, inves-
] _ sl pected by clients, it is not part of ligators or other non-lawyers,
6 | |;I|c_t|:'|r1g law Ij an ongoing, in- my duly to mylnlmm. A |1]TYL‘I 1|.~. should communicats with a
tellectual pursuit in which | in- not « alled (or licensed) to be ob- Judge or appear belore the Judge
I('llt.! ta advance al every Oppor- NOX10us. on substantive maners., These
tunity. 11. | will not solicit clients ar legal non-awyers should not place

7. My word is my bond.

business or engage in any aclivi-

themselves inside the Bar in the

to get changes

in this year’s bar directory is August 15, 1988
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Courtraom unless permission to
do so is granted by the Judge then
presiding,

19. | will stand 1o address the Court,
be courteous and not argue with
the Court but may, when request
ed and permission granted by the
Court, state my position o the
Court,

20, | have the responsibility to advise
my client anpearing in the Courl-
room of the kind of behavior ex-
pected of him (i.e, no chewing
gum, na sunglasses, proper attire,
ele.).

21. During any Court proceeding,
whether in the Courtroorm or
Chambers, | will dress in a coal
and tie to show my respect for the
Court and the law,

22,1 will always be punctual, or suf-
ficiently in advance of the ap-
pointed time, so thal preliminary
matiers may be disposed of in or-
der to start the meeting, trial,
hearing or conference on lime,

23. | recognize that a lawyer should
not become too closely associal-
ed with his client's activities, or
emotionally involved with his
client,

24,1 am thankiul for the ability and
my opportunity to be a lawyer

25. | appreciate the respect, trust and
friendship which other lawyers
have given me, and | will act at
all times to preserve the mutual
feoling of camaracderie among
lawyers which exists in this Bar,

because without it my clients and
I suffer,
ADOPTED MARCH 30, 1988

Talladega County Bar Association
At a recent meeting, the Talladega
County Bar Association elected officers
for 1988-89, The officers elected were:
President: Edwin B, Living-
ston, Sylacauga
Vice-president: Huel M. Love, Sr.,
Talladega
Secretary!
treasurer; R, Blake Lazenby,
Talladega
Bar association plans for the year in-
cluded participation with Talladega
Collepe in celebration of Law Day 1988
during the latter parl of April and the
first part of May and The Peoples’ Law
School to be held in the fall of 196688

The Two Most Important
ings to Remember About

Estate Planning

Real Estate Appraisal.

Only 3% of the A

ﬁgiscm in America have
earned the right to be certified as MAI or RM.

B o & VRN, COUPLS, Rovernimoit agen o, IrnJ{_lnH sk uEion.,
developers and real estare brokers have soughr our and relied upon reporns
]m'p.lrml I.v.\- ApPrEING Y whior lolid these destgnatiens

MAIs are specialists in all types of real property. RMs hold this unigue
vertilication as appraisers of residential propertics,

Ihese designanions are sercely Tisated o apprises whio have
demonstrated their ability by completing years of pracnical expericnee,
passing comprehensive wiitten examinations, adhering (o d stricr dode of
ethies, and wha have prowen themselves capable of preparng appraisal
repores of the lughest professiomal stamdards

FOR A FREE DIRECTORY CONTACT:
EXECUTIVE SECRETARY, ALABAMA CHAPITR.
PO BOX 20447, BIRMINGHAM, AL §3216
AMERICAN INSTITUTE OF REAL ESTATE APPRAISERS
ol the NATIONAL ASSOCIATION OF REALTORS®

Newsletter Available

A free publication on estate planning is avail-
able from the American [nstitute for Cancer
Research. The quarterly newsletter, Estate Plan-
ner, is designed for probate and trust attorneys,
bank trust officers and others involved in estate
planning.

Offered free with each issue are detailed
booklets that focus on planning and drafting
particular types of estate planning vehicles,

To subscribe, write to Kathryn Ward, vice
president, American Institute for Cancer
Research, 1759 R Street, NW., Washington,
D.C. 20009. Please indicate that you read
about the Estate Planner in The Alabama
Lawyer.
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Hansfard

Bar Briefs

Acting UA law dean named to direct
school

Nathaniel Hansford was named dean
of the University of Alabama School of
Law, UA president Dr. joab L. Thomas an-
nounced in April,

Hansford, the William Alfred Rose Pro-
fessor of Law, has served as acting dean
of the school since May 1987,

Dt. Roger Sayers, UA academic vice
president, said Hansiord was selected
after a national search. Hansford jeined
the UA faculty in 1975 He served as vice
dean or associate dean from 1982-86 and
was named to the Rose Professorship in
1987, He is the author of a book, “Tilley's
Alabama Equity,” (second edition), and
numerous law review and bar journal
articles,

“LICC Transactions Guide” a multivol-
ume treatise he co-authored, will be pub-
lished this summer,

A 1968 graduate of the University of
Georgia School of Law, Hansford eamed
an LL.M. degree at the University of
Michigan in 1980, He received the Out-
standing Commitment to Teaching Award
given by the UA National Alumni Asso-
clation in 1982,

Following graduation from law school,
Hanstord clerked for Judge Lewis R. Mor-
gan of the LS. Court of Appeals for the
Fifth Circuit, He served in the Judge Ad-
vocate General Corps as a caplain in the
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Army from 197073 and was associated
with the Dalton, Georgia, law firm of
Mitchell, Mitchell, Coppedge and Boyett
from 1973-75.

Fellows elected to American College
of Probate Counsel

John A. Wallace, of Atlanta, Georgia,
immediate past president of The Ameri-
can College of Probate Counsel, an-
nounced that L. Lister Hill, of Capell,
Howard, Knabe & Cobbs, PA., of Mont-
gomery, and William L. Hinds, Jr, of
Bradley, Arant, Rose & White of Birming-
ham, have been elected fellows of the
college. Their elections took place dur-
ing a recent meeting of the board of
regents of the college in Marco Island,
Florida.

The American College of Probate
Counsel is an international association
of lawyers who have been recognized as
oulstanding practitioners in the laws of
wills, trusts, estate planning and estate
admintstration. The College actively pur-
sues improvements in the administration
in tax and judicial systems in these areas
of law, in addition to providing programs
of continuing legal education for its
fellorws,

Membership in the College, which is
a post of honor conferred by the peers
of the newly-elected fellow, is by invita-
tion of the board of regents. ]
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A Current Overview of Alabama’s
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Lien Law

-

by ). Lister Hubbard

1. Introduction

Much has been written about
Alabama'’s mechanic’s and materialman's
lien law, and for good reason. Contrac-
tors, subcontractors and others who per-
form in connection with the improve-
ment of real praperty are acutely inter-
ested in securing payment for their work.
Construction lenders likewise are inter-
ested in securing repayment of loans
which enable construction ol these im-
provements and, more particularly, in
maintaining the priority of their maort-
gages ovor these liens, Property owners
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and purchasers are interested in main-
taining or abtaining clear title, free from
the encumbrance of these liens, A signifi-
cant body of case law has developed out
of the hattling of these various interests,
Uncertainties in the statutory provisions
which create these liens also have pro-
vided a fertile field for judicial construe-
tion, as well as a minefield for the prac-
titioner, See, eg., Crane Co, v. Sheratan
Apartments, 257 Ala. 332, 58 So0.2d 614
{1952),

This article cannol begin 1o cover {ul-
Iy the existing bady of case law interpret-
ing these statutory provisions, Rather, it
will attempt to provide a thumbnail
sketch of the significant elements and
cutrent issues in three broad areas: (1)
claiming and periecting  mechanics’
llens, (2) priorities and (3) transferring
liens to substitute security.

I, Claiming and perfecting mechan-
ics’ liens

A. Nature of lien

Mechanics” and materialmen’s liens
("mechanics’ liens”) are purely statutory
creations, unknown under the cammon
lw, Geperally, such o lien is a lien on
realty In favor of those who furnish labor
or materials in connection with improve-
ments 1o real property. See Fmanuel v,
Underwood Coal & Supply Co,, 244 Ala,
436, 14 So.2d 151 (194 13). Being purely
a creation of statute, such a lien can he
established only through strict adherence
to the statutory requirements found at
sections 35-11-210 through 35-11-234, Ala-
hama Code. See Hartford Accident and
Indemnity Co. v. American Country
Clubs, Inc., 353 So0.2d 1147 {Ala. 1977):
First Colored Cumberland Prosbvierian

Church v. W.D. Wood Lumber Co,, 205
Ala. 442, B8 50.433 (19215, Mechanics’
liens are inchoate, i.e, subject 1o being
lost if not perfected according to statute.
Ex parte Douthit, 480 5S0.2d 547, 555
{Ala, 1985), Consequently, the practition-
er, whether representing a client perfect-
ing & lien or a client defending a lien,
should be thoroughly familiar with the
statutory provisions and their construc-
tion bty the courts.

8. Types of liens

There are essentially two types of liens
under the statutory scheme, Flrst, there
is an "unpaid balance” lien as provided
in the first sentence of §35-11-210 [em-
phasis added)], 1o-wit;

"Every mechanic, persan, firm or cor-

poration who shall do or perform any

wark, or labar upon, or furnish any

malerial, Tixture, engine, boller or

machlnery for any bullding or lmpreove

ment an land, or lor repairing, altering

o beautilying the same, under or by

virtue of any contract with the owner

o propricior thereol, or his agent, ar-

chitect, trustee, contracior or subcon-

tractorn upon complying with the pro-

visions of this division, shall hawe a llen

therefor on stich building or improve-

ments ane an the land on which the

same s situated . .. oon K employees

of the contractor or persons furnishing

material ta him, the lien shall estend

only to the amount of any unpaid bal-

ance due the contractor by the own-

[ e

In Crane, the court expanded the ap-
plicability of “unpaid balance” liens
heyond the literal fanguage of the statule
to cover laborers and materialmen of a
subcontractor as well,

Second, there is a “lull price” lien in
favor of those with a direct contract with

L Lister Hubbard, a partner in the Moni-
gomery firm of Capell, Howard, Knabe
& Cobbs, PA., received his undergradu-
ate degrea, magna cum laude, from the
University of Georgla and his law degree
from the University of Alabama School
of Law, He ts a momber of the Alabama
State Bar Forum on the Construction In-
dustry and the Alabama State Bar Sec-

tion on Public Contract Law.
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the gwner and, as provided by the sec-
ond sentence of the statute, in favor of
a materialman giving advance notice to
the owner prior to the fumishing of
materials, towit:

“But il the persen, litm or carparation,
belore furnishing any material, shall
nolify the aswaer or his agent in wriling
that such cenair specilied material will
be furnished by him 1o the contractor
ar subcontractar for use in the building
or improvements on the land of the
cwner ar proprietor at cerain specihied
prices, unless the owner or proprietor
or his agent objects thereta, the fur-
nisher of such material shall have a lien
for the tull price thereof u

Strangely enough, the statule appears to
make the “full price” lien by advance
notice available only 1o a materialman,
as opposed to those supplying labor and
services, See Crane, al 616, A “(ull price”
lien significantly increases the rights of
the lienor and, potentially, the size of his
encumbrance on the propery. Such a
lien is based either on a direct contract
with the owner, or a constructive contract
created by the statute. When the materi-

alman provides the advance naotice re-
quired and the owner fails to notify the
materialman that he will not be respan-
sible for the price of the material, a con-
struclive contract anses hetween the
malterialman and the aowner, abligating
the owner for the full price of the mate-
rials supplied. Furthermore, the lien an
the propery may be pusued to its full
amount and, apparenly, with some kind
ol priority aver “unpad balance” lienars
{see Priarities section below),

By contrast, an “unpaid balance” lien,
which is the only llen available where
the time has lapsed lor giving advance
notice and where the lienor has no direc
contract with the owner, "shall extend
only 1o the amount of any unpaid bal-
ance due the contractor by the owner ar
proprietor ., . " 83541210, Thus, where
there is no unpaid balance due the can-
fractor, no lien may be established. See
Abell-Howe Co. v. Industrial Develop-
ment B, of frondale, 392 S0.2d 221 (Ala.
Civ. App. 1980},

C. Steps 1o perfeclion

All potential lienors, with the excep-
ion ol an “original contractoy” must

REMINGTON
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fudfill three basic prerequisite steps to
perdecting his lien: provide statutory
notice to the owner, file a verified state-
ment of lien In the probate office of the
counly where the improvement is loca-
ted and file swit to enforce the llep.!
Harper v, | & C Trucking & Excavating
Co., 374 S0.2d BB6 (Ala. Civ. App, 1978),
cert. dismissed, 374 So0.2d 893 (Ala.
1979). An “original contracior” who is ab-
salved anly from the notice requirement
{see §35-11-218), is ane with a direct con-
tract with the owner and may even be a
materialman, See, e.g, Wahouma Drug
Co, v. Kirkpatrick sand & Cement Co.,
187 Ala. 318, 65 So. 825 (1914). The lien
will be lost if each of the three steps is
not carefully and properly taken. See,
e, Security Transportations, Inc, v. Nel-
son Excavating and Paving Co., 55 Ala.
App. 223, 314 S0.2d 297 cert. denied,
294 Ala, 768, 314 So.2d 304 (1975); Lily
Flagg Bidg. Supply, Co. v. LM, Medlin &
Co., 285 Ala. 402, 232 50.2d 643 (1970);
Hame Fed, Sav. & Loan Assn, v, Williams,
276 Ala. 37, 158 So.2d 678 (1963).

1. Notice
a. Full price lien

Section 35-11-210 sets out the notice re-
quirements for a full price lien. By its
lerms, this section requires wrilten notice
to the owner that “stch cerain, specitied
material will be turnished by him [the
materialman] to the contractor or suhb-
contractor for use in the building or im-
provements on the land of the owner or
proprictor  at  certain - specified
prices . ... " [emphasis added). Never-
theless, al the end of this section, it is pro-
vided that “such notice may be given in
the following form, which shall be suffi-
clent”™;

| P—— owner or proprietor;

Take Notice that the undemsigned s

about te furnish + YOur cone

tractor or subcontracton  cerlain

malerial for the construction, or for the

repairing, altering or beautitying of a

buildling or buildings, or improvements,

on the following described property;

e e—————mt: R
there will become due 1o the under-
signed on account thereof the price of
sald material, for the piaymoent of which
the undermigned will clam a lien,

Ala. Code §35-11-210 (1975),

As 15 apparent, the statutory lorm does
not sel forth “specified matenal” at
“specilied prices” The discrepancy has
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been noted by the Alabama Supreme
Courl. Avondale Lumber Co. v. Hudson,
214 Ala, 128, 106 So. 803, B04 (1926).
Unfortunately, in the rare instances
where the Alabama Supreme Court has
analyzed and applied the advance nntice
requirement, it has not resolved the
discrepancy?

Section 35-11-210 does not specify how
much advance notice is required 1o es-
tablish a “full price” lien. Presumably,
sulficient notice must be given 1o pravide
the owner reasonable oppartunity to ob-
ject “hefore the material Is used!” The
owner should be wary of such advance
notices and, upon receipt of such a
notice, immediately should notily the
furnisher in writing before the materials
are used “that he will not be responsible
for the price thereof! §35-11-210, Failure
to do so will create a contract between
the furnisher and owner by implication,
which not only increases the potential
amount of the encumbrance but allews
the lienor 1o 1ake a judgment in por-
sonam against the owneor. See Buettner
Bros. v Coodhope Missionary Baptist
Church, 245 Ala, 553, 18 So.2d 75
(1944); Avondale Lumber Co. v. Hudson,
214 Ala, 128, 106 So. BO3, 804 (1926);
Maorris v. Bessemer Lumber Co,, 217 Ala.
441, 116 So0. 528 (1928).

b. Unpaid balance lien

As a practical matier, “full price” lien
natices are seldom given, At the begin-
ning of a project, materialmen are not at-
tuned to collection difficulties and, even
if they were, are luctant o alienate the
contractor or the owner with legalistic
nolices, Even though the time may have
passed 1o provide the advance notice of
a “full price” lien, the potential lienor
may provide written notice to establish
an "unpaid balance” lien as provided in
§35-11-218. The only timing provision for
such notice is that it be given before the
filing of a verified statement of lien, the
second step for ien perfection as dis-
cussed below. Once the notice is given,
any unpaid balance in the hands of the
owner is held subject to such a lien,
§35.11-218. With this notice in hand, the
owner then can take appropriate action
in the dishursement of remaining con-
tract monies to the general contraclor o
insure that the potential lienors are
satisfied and the properly is not en-
cumbered.,
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2. Verified statement of lien
a Form

A stalutory form for a wverified state-
ment of lien, which has been deemed
sufficient, is set forth in section 35-11-213,
Alabama Code, Special attention should
be paid to the property description re-
quired in the statement. Generally, the
slatute reqquires that the description be
“in such a manner that same [the proper-
ty] may be located or tdentified , . ., " Id,
With regard to any particular situation,
the practitioner is advised to consull

§35-11-213 and the interpreting case law
closely 1o determine what 1s sufficient?
As dliscussed below, the extent of the pro-
perty encumbered is affecled by the loca-
ion or nature ol the property?

i. City or town

When the building or improvement on
which the lien 1s claimed is located in
i City or town, the lien extends 1o all of
the right, title and interest of the owner
to the building or imprevement and the
land on which it is sitvated and “to
the extent in area of the entire lot or

TEAMWORK
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parcel of land in a city or town , ... "

§35-11-210. Where multiple buildings
and/or lots or parcels are involved, the
llen may atlach to all of the improve
ments together with the lands upon
which they are siwated. Ala. Code
§35:11-217 (1975}, While older Alabama
cases appeared o require the material-
man to segregate the matertals according
1o the building belore he filed his state-
ment of lien, (see, e, Richardson
Lumber Co, v. Howell, 219 Ala, 328, 122
Sa. 343 [1929]), current authority allows
a statement merely 1o ¢laim a lien “sep-
arately, severally, and jointly” as to the
specified parcels of land and the speci-
fied buildings and improvements,
OYGrachy v, Bird, 411 So,2d 97 (Ala. 1981,
The proper allocation for each improve-
ment would be determined later by the
court, I,

il. Nol in city or town

Where the lieror seeks to attach pro-
perty not located in a city or town, the
lien extends not only 1o the building or
improvements and the land on which
such is situated, but also to "one acre in
addition to the land upon which the
building or improvement is situat-
ed,,,." Ala. Code §35-11-210 (1975},
Section 35-11-217 requires the additional
one acre fo be selected from “land sur-
raunding the said building or improve-
ment and contiguous thereto” The selec-
tion must be made prior to the filing of
the verilied statement of lien, id. Where
the claimant does not have and cannol
reasonably obtain an accurate descrip-
tion of the one acre, his verified stale-
ment ol lien may describe the building
and then claim “one acre of land sur-
rounding and contiguous” 1o the build-
ing. O'Grirely v. Birdd, 411 S0, 2d 97 (Ala,
1981). tapparently overruling a more con-
strictive reading of the statutory descripy
tion reguirements in fowler v. Macken-
tepe, 233 Ala. 458, 172 So. 266 [1937).
In the ensuing action to enforce the lien,
the court should be petitoned to onder
a surveyor 1o determine an accurate
description of the one acre, id.

b, Where to file

The verifted statement of lien must be
filed in the oifice of the judge of probate
of the county where the subject proper-
ty is located. Ala. Code §3511-213 (1975).
when the property is located in more
than one county, the statement must be
filed in each county where so located.
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¢. When to file
Different time periods are prescribed
by statute for the filing of the verified
statement of lien, depending upon the
status of the potentlal lenorn Ala, Code
§35-11-215 (1975). Laborers must file the
statement within 30 days, original con-
tractors must file within six months and
every other claimant must hle within four
months after the last tem of work or
material has been peformed or furnish-
ed, Id. A "full-price” lienor s considered
an original contractor within this section
and, thus, has six months 1o file his
vierified statement of lien, Southern Sash
of Huntsville, Inc. v. jean, 285 Ala, 705,
235 So.2d 842 (1970..
3. Suit to enforce lien
a. Where to file
The third and final step Is to flle sulr
in the circuit court (or district court when
the amount is $50 or less) of the county
where the property is ocated, Ala. Code,
§ 35-11-220 (1975). i the subject proper-
ty 1s located in two or more counties,
separale actions must be brought in each
of the involved counties. United Supply
Co. v, Hinton Construction and Develop-
ment, lnc, 396 So.2d 1047 (Ala. 1987),
b. When to file
The action must be commenced
“within six months alter the maturity of
the entire indebtedness secured” by the
lien. Ala, Code, §35-11-221 (1975). This
has been construed to mean the point in
time when the debt is contractually due
and payable to the lienor, fHome Fed. Sav
& loan Ass'n. v Willlams, 276 Ala, 37,
158 50.2d 678 (1963, Express contract
pravisions specifying such a due date
will control. Sherrod v. Crane Co,, 236
Ala. 344, 182 So. 48 (1938). If no express
contractual provisions are available, other
evidence such as involce dates, state-
ments and correspondence will be con-
sidered, 1t appears the cournts will assume
that the indebtedness matured on the
date of the last labor performed or last
malerials fumished unless it is shown
that an agreement existed for the debt to
mature at a different time, See Yeagor v
Coastal Millwork, Inc., 510 So0,2c 188
(Ala, 1987); Garrison v. Hawkins Lumber
Ca., 1M1 Ala, 308, 20 So. 427 (1896},
€. Necessary parties
Section 35-11-223, Alabama Code, pro-
vides that, in actions to enforce a lien,
“all persons interested in the matter in
controversy, or in the property charged

with the lien, may be made parties; but
such as are not macde parties shall not be
bound by the judgment or proceedings
therein” In other words, if the lien ¢laim-
ant intends to establish a priority over
another party interested in the property,
such as a mortgagee, then thal other per-
son should be made a party to bind it to
the judgment, See Starek v. TKW, Inc.,
410 So.2d 35 (Ala. 1982); Lily Flagg Bldg.
supply Co. v LM, Medlin & Co, 285 Ala.
402, 232 50.2d 643 (1970). The owner or
proprietor of the subject property is a
necessary party 1o d suit 1o foreclose on
the property in satisfaction of the lien 3
See Starek; Lily Flag. Furthermore, where
the hen claimant seeks 1o establish an
“unpaid balance” lien, the general con-
tractor is & necessary party. See Williams
v. Pyramid Development Co,, 289 Ala,
473, 268 S6.2d 752 (1972,

d. Waiver or release defense

To establish waiver or release of a lien
claim, the defending party must show
that the lien claimant “knowingly sus-
rendered or waived” its night te the lien,
Noland Co. v. Southern Development
Co, 445 So.2d 266, 270 (Ala, 1984), Fur-
ther, “an agreement by a person entitled
o a hien that he will look exclusively to
the contractor or some person other than
the owner for the payment of this claim
may be a waiver of his right to a lien”
Id, A provision in a contract between the
owner and the general contractor waive
ing all liens is not binding on the laborers
and materlalmen ol the general contrac-
tor unless they have actual natice thereof
when they furnish laber or material,
Baker Sand & Gravel Co. v. Rogers
Plumbing & Heating Co,, 228 Ala. 612,
154 S0, 591 (1934). By stalute, the general
contractor may forfeit his right to a lien
by failing to provide the nwner certain
information or lists as 10 materialmen
and laborers on the project or failing ta
pay such parties "in accordance with any
special contract made with the own-
er...." Ala. Code §35-11-291 (1975),

I1l. Priorities

A. Prior or subsequent morlgages

A mechanic's lien attaches, for pui-
poses of establishing priotity over other
liens, mongages or encumbrances, al the
time of “the commencement of work on
the building or improvement . .. . " Ala,
Code §35-11-211 (1975}, "Commence-
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ment of the waork” has been interpreted
to mean the time that the material for
which a lien is sought is incorporated in-
to the building or improvement or at least
furnished therefor at the construction
site, Gambles, Inc. v, Kansas City Title In-
surance Co, 281 Ala. 409, 217 50,2d 923
(1969), By statute, it is provided that,
“Is]uch lien as 1o the land and huildings
ot improvements thereon, shall have
priority aver all other liens, mortgages,
or incumbrances [sic] created subse-
guent 1o the commencement of work on
the building or improvement , , , , * Ala
Code §35-11-211 (1975), [emphasis add-
ed]. Consequently, caretul construction
fenders should insure that no maternials
are furnished and no work is performed
prior o the execution of the construction
loan mortgage. It is the prior execution
of the mortgage, and nol s recording,
which establishes the priority of the
mortgage over mechanics' liens, Kilgore
Hardware & Bldg. Supply, Inc. v. Mullins,
387 So.2d 834 (Ala. 19808, Ala. Code
§35.11-211 (1975), I a potential construc-
tion lender determines that work has al-
ready commenced belore it can oblain
execulion of the mortgage, it tlypically re-
quires written subordination of all lien
rights signed by all who have fumished
labor or materials up to that point. Failure
to oblain such subordination agreements
will result in those mechanics and ma-
terialmen obtaining a lien with prionly
over the mortgage.

Prior to 1933, with regard anly to the
building or improvement, a mechanic's
lien mamtained priority categorically
over prior mortgages and other encum-
brances. Consequently, there was little
the construction lender could do to pro-
tect its security interest in the improve-
ment, However, a 1933 amendment 1o
the mechanic’s llen law (embodied in
section 35-11-211, Alabarma Code), as firs|
construed in Empire Home Loans, Inc, v
W, Bradley, Co, 286 Ala. 449, 241
so.2d 317 (19704, essentially reversed this
state of affairs to the benefit of construc-
tion lenders and other mongagees, The
relevant language of the amendment
providus:

# L oand as to lens, mortgages, or en-

cumbrances created prioe to the com-
mencement of the work, the lien o
such work shall have priority anly
aRisinst the building or Impravement,
the product of such wirk wihich 15 an
entirety, separable fram  the  fand,
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building or improverment subject of the
prior lien, mortgage, or encumbrance,
and which can be wermoved therefrom
without impairing the value or securi-
ty of any prior lien, mortgage, or en-
cumbrance ., "

Ala. Code 83511211, [emphasis added)
This language was consirued by the Em-
prire court as a qualification of limitation
ol the priority of mechanics” liens over
priar, existing mongages. Specifically, the
priotity exists only where the improve-
ment is “separable” from the building
and where it can be remaved "without
impairing the value of security” of the
prior mortgage. As noted in Empire,
“While under thee 1933 amendment the
matertalmen’s and mechanics’ lien is yet
piven priority on the building, such pri-
ority may indeed be evanescent il the
huilding cannot be separated from the
fand without impairing the value or se-
curity of the prior mortgage, for in such
situations the mortgage retains its prior-
ity I, at 321, Typically, construction
lenders obtain mortgages based upon a
large percentage of the value of the con-
struction when completed; therelore,
removal and sale of the improvement in-
deed would impair the wotal value of the
mortgage. See Overhead Door Co, v
First Nat. Bank of Tussaloosa, 365 S0.2d
70 tAla, Civ. App) cert, denied, 365
Sn.2d 70 (Ala. 1978} (Removal of doars
wiould impair security of the bank's pricr
mortgage, even though the value of the
property with doors emoved would be
£462,000, the balance due on debt to
hank was $393,740 and doors could hive
been replaced for only $12,800.)

Clearly, a cautious construction lender
has the upper hand under the current
law, leaving the mechanic’s lienor in
moast cases, holding a lien of questiona-
ble value,

B. Subsequent purchasers

A mechanic’s lien bas no priority over
a purchaser of the subject property i il
is purchased withoul notice, actual o
constructive, See Fx parte Douthit, 480
S0,2d 547, 552 (Ala. 1985). (Interesting-
Iy, in this case a morigagee tried 1o “pig-
gyback” on the rights of its mortgagor, an
innocent purchaser for value withoul
notice of the lien, but was rejected by the
court on the basis of the morlgage priori-
Iy provision of Section 35-11-211.) A pur-
chaser ahtains clear and free title 1o the
property il the purchase is made withoul

actual or constructive knowledge of an
outstancing debt to the lienor and prioe
ta the filing of the lien, However, this
general rule anly applies to existing
bulldings. An exception has been carved
out for purchasers of new buildings. See
Starok v. TKW Inc., 410 50.2d 35 (Ala.
1982). For new buildings, a mechanics
lien properly filed within the prescribed
statutory six-month period has priority
over a purchaser even though the lien
had not been filed prior o the purchase.
In short, the “[plurchaser of a new
building Is charged with constructive
notice during the statutory period and
takes subject to a mechanic’s lien filed
on the property during this pertod.” Ex
parte Douthit, 480 So.2d at 552, See
also, Collateral Investment Co, v. Pilgrim,
421 So,2d 1274 (Ala, Civ. App. 1982) (a
mortgage company is also on construc-
tive notice ol the potential lor filing of
liens on a new home during the stalutory
six-month period),

C, Competing mechanics’ and material-
men’s liens

With the exception of the “onginal
contractor” all claimants  under the
mechanic’s lien law “stand on an equal
footing” regardless of who filed their
verified statement of hien lirt (leGrand
v. Hubbard, 216 Ala, 164, 1312 S0, 826
[1927)), of who gave notice first 1o the
awner (Rayborn v. Housiog Authority,
176 Ala. 498, 164 So.2d 494 [1964]) or
ol who began supplying materials lirst to
the project {O'Gracly v Bird, 411 S0.2d
57, 105 [Ala. 1981] loriginal decision car-
rected on this point]). Ale. Code
§35-11-228 (1975). Consequently, if funds
from the sale of the improved property
{together with the unpaid balance due
the original contractor are nsulficient to
salisty all of the hens in full, then they
are distributed pro rata among each of
the mechanics and materialmen who ob-
tain a judgment establishing his lien, ld,
Knox v, Jones, 268 Ala, 389, 108 S0.2d
169 1959,

The unpaid general contractor who
has established a lien nevertheless s
subordinated to all of the claims of his
subcontractors, materialmen, lahorers,
e, laking only the unpaid balance due
from the owner atter tull satisiaction of
the ather lienors, Bakers Sand & Gravel
Co. v, Rodgers Plumbing & Heating Co.,
228 Ala. 612, 154 S0. 591 (1934}, On the
other hand, another type of “original
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contractor” (as commensurate with a ma-
terialman having a direct contract with
the owner of the “full price” lienor
discussed above) appears to stand on a
different and more favorable fooling than
other mechanic’s lienors, but the law is
less than clear on this point, See Id. at
594, 596,

D, Tax liens

Priority between mechanics’ liens and
general federal lax liens is established by
the “first-to-file” rule, A mechanic’s lien
statement filed in the probate office be-
fore the filing of such a tax lien in that
office creates a priority in the mechanics’
lien. 26 U.5C. §6323(a), () (1967); see
United States v. Albert Holman Lumber
Co., 206 F.2d 685 (5th Cir. 1953)

IV, Transferring liens to substitute
security

A 1980 amendment to Alabama's me-
chanic’s lien law provides a procedure for
freeing real property of a mechanic’s lien
and transterring the lien 1o other securi-
ty, Ala, Code §35-11-233(h)(1975), Under
this procedure, any person with an inter-
est in the real property concerned (such
as the title holder or a morlgagee of the
property) or with an interest in the con-
tract under which the lien Is claimed
(such as 2 general contractor) may file
“with the court In which the action is
brought” a copy of the lien and deposit
therein a sufficient sum of money or a
sufficient bond executed by an accepta-
ble surety, The statute defines what is suf-
ficient security and should be closely
followed.

Upon receipt of the security, the court
is required ta “make and record a certif-
icate showing the transfer of the lien from
the real property to the security and mail

a copy thereof by registered or certified
mail to the lienor . . . " §35-11-233(b). The
lienar has ten days from the receipt of the
certificate to move or petition the court
for a hearing on the sufficiency of the
security. If he does not, “the real proper-
ty shall thereupon be released from the
lien claimed and such lien shall be trans-
ferred to said security” If the lienor does
timely mave or petition for such a hear-
ing, the real property shall bo released
from the lien and transferred to the se-
curity only upon a determination by the
court that the security filed is sufficient
and in compliance with the statute, /d.
Although the Alabama appellate courts
have nat explored the effect of this lien
transfer procedure, other jurisdictions
with similar statutes have, Generally, a
proper transier of lien fram the real pro-
perty allows the dismissal of the awner
and any claim to foreclose on the pro-
perty from the lawsuit; the interest of the
owner and the property are simply no
longer at stake in the case. See, e.g., Lin-
co Construction Co. v. Iri-City Concrete,
288 S.E.2d 125 (Ga. App. 1982); Deltona
Corp. v. Indian Palrrs, Inc., 323 S0.2d
282 (Fla. App. 1975); Morse Brothers
Contractors, Inc. v. C/H Construction
Co., 675 P2d 1122 (Or. App. 1984),
One aspect of the amendment needs
clarification by the legislature, From a
reading of subsection (b} of the siatute,
it appears that it contemplates filing the
substitute security in a circuit courl
where “an action” is pending 1o enforce
a mechanic’s lien, On the other hand,
subsection {e) of the statute contemplates
a transfer of lien prior to the commence-
ment of an action to enforce the lien in
circuit court, thereby implying that the
transfer could be effected in probate
court where the lien is filed. It would
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serve everyone's convenience if liens
could be transferred 1o substitute securi-
ty in the probate court without the
necessity of first filing a suit in circuit
court, The wriler is aware that, in some
counties, the probate court adopts the
view that it does have the authority to
transfer liens to substitute securities
under the statute, and regularly does sa,
However, it is also the regular practice in
other counties to initiate an action in cir-
cuit court to effect the transfer if a lien
enforcement action is nol already
pending,

V. Conclusion

Alabama's mechanic's and material-
mar's lien law is a maze of inconsistent
and unclear legislation. Although valiant-
ly striving to fill the gaps and smooth the
tangles, the courts simply are not able to
discern the legislative intent or enunciate
a clear course of public policy. The prac-
titioner is advised to tread carefully un-
t) the Legislature addresses this confu-
sion with a new, up-to-date and compre-
hensive law, =

FOOTNOTES

0 and when the lien is ully paid, cedaln statutory
procedures must be tollowed to acknowledge
satistaction of the lien, Als, Code §35:11-21 {1975)
In Raker Sand & Gravel Co. v Rogers Plumbing
& Heating Co, 228 Ala, 612, 154 S0, 59, 596
(1934), while noting that the statutory form of notice
does nol meet several requirements cantalned in
the body of the statute, the court concluded, *We
de not feel autharlzed to further deplete this ime
portant statute by approving o notlee which does
not give al least the informalion contained in the
prescribed form of notice” It appears the court ap.
plied the statutory form as & minimum standard.
Flosvever, ina more ecent decision, the court made
no mention of the statutory form in its holding that
the purpored advance notice did not meet stiatutory
requirements, Kilgore v First Assembly of Cod
Chuich, inc,, 477 So.2d 300, 302 (Ala, 1985). In
fact, in Kilgore, the cournt found the notice insulfi-
cient, among other reasans, becadse It failed to list
“corfain specified prices” as required by the terms
of §35:11-210, Jd, Na explanation is given by the
court {or this apparent shift in standard,

For instance, with regard to propetty located in a
city ar town, “a deseription by house number, name
of street and name of city or town" Is sufficient
under the statue, Ala, Code §3511-213 (1975),
The extent of condominium property encumbered
Ly a lien {s specially handled in Ala, Code §35-8.16
{197 5),

Withough the Alabama appellate courts have not
addressed whether an owner may be dismissed
from the suilt where the lien has been transferred
to substitute security under staiutory procedure,
ather jurksdictions with similar statutory schemes
have sa held, See, eg, Deltona Cotp. v Indian
Palms, e, 323 S50.2d 282 (Fla, App. 1975); Vector
Coo v Star Foterprises, 206 S.E3d 636 (Ga, App.
1974),
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Honor Roll of Attorneys Participating in IOLTA

The Alabama Law Foundation, Inc. an-
nounces that the lollowing attorneys and
law firms have been added to the list of
those paricipating in the IOLTA program.
The foundation thanks those participat-
ing for their suppeon.

BALDWIN

Armstrong, Vaughn & Floyd

Ferrell, Kathryn D

Fleming, Tim W

Floyd, |. Langford

Wilkins, Bankester & Biles

BARBOUR

Jackson, Lynn Rohertson

BULLOCK

Rutland, Louis C

CALHOUN

Burnham, Klinefelter, Halsey, Jones &
Cater

Ghee & Associates

long & LaBudde

Wilson, Pumroy, Rice & Adams

CHAMBERS

Reynolds, Jr, Charles G.

CHILTON

Bowers & Bowers

Latham, William D.

Moore, Jr, C. Richard

Rogers, 1Il, Joel S

COFFEE

Mclean, D, Bruco

COLBERT

Hewlett & Black

CONECUH

Chapman, I, William T,

COVINGTON

Laird, Wesley L.

CULLMAN

Smith & Smith

DALE

Kennington, Ray T,

DALLAS

Williamson & Williamson

DEKALB

Millican, Carol ).

Walson & Watson

ETOWAH

Floyd, Keener, Cusimano & Raberts

Carmon, Leon

Willard, William R.

The Alabama Lawyer

(as of May 24, 1988)

HOUSTON

Hardwick, Hause & Segrest

Merrill & Harrison

Parkman & Adams

JACKSON

Proctor, John

White, J. William

JEFFERSON

Bains & Terry

Bradley, Arant, Rose & While

Burr & Forman

Ennis, Sr., Jobn T.

Eubank, Roben B.

Gorham, Waldrep, Stewart, Kendrick
& Bryant

Griffin, Allison & May

johnston, A. Eric

Johnston, Conwell & Hughes

Jones, Clyde E.

King & King

Lee & Sullivan

Morris & Vann

Newman, Miller, lea & O'Neal

Owson, David F

Porterfield, Scholl, Bainbridge, Mims
& Harper

Resha, Ir., Salem N,

Satterwhite, Wayne R.

Schoel, Ogle, Bentor, Gentle &
Centeno

Shores, James L,

Smith, W. Wheeler

Spain, Gillon, Tate, Grooms & Blan

Stockham, I, Richard ).

Thompson, Griffis & Hooper

Thompson, Ronald F

Tingle, Sexton, Murvin, Watson &
Bates

Tipton, Guy L.

Turberville & Maxwell

Wade, Jeannie

Watterson, Singer & DiVito

Wiginton, Don F

Wininger & Wininger

LAUDERDALE

Colebeck, Yates & Mitchell

Harris, Ir., John C,

Hill, Young & Boone

Odem, Dennis N,

Schuessler & Sandlin

Smith, Robert F.

Wilsan, Marvin A,

LEE

Legal Services Corporation of
Alabama

LIMESTONE

Croomes, E. Stephen

Raley, Landy

MADISON

Barclay, Jerry Sanford

Cleary, Lee, Morris, Smith, Evans &
Rowe

Harrison, John Wyly

Humphrey, Currun C.

Patterson, Robert E.

Wilson, Stephen M,

MARENGO

Coplin, Jr, Willlam T.

MARSHALL

Gullahom & Hare

Walker, James D.

MOBILE

Armbrecht, Jackson, DeMouy, Crowe,
Holmes & Reeves

Briskman & Binion

Brvant, Jr, Thomas E,

Cabaniss, Johnston, Gardrer, Dumas
& O'Neal

Collins, Galloway & Smith

Dovle, Paul & Smith

Harrison, Thomas

Jackson, I, Sidney W.

Johnstone, Adams, Bailey, Gordon &
Harris

Madden, 111, Arthur ),

McFadden, Willoughby & Rouse

McKnight, Charles N,

Pate, Richard F.

Perry, Linda S.

Posey, Melissa A.

Ratcliffe, David L.

Sintz, Campbell, Duke, Tavlor &
Cunningham

Turner, Onderdonk & Kimbrough

Vickers, Riis, Murray & Curran

Watson, Slacde

York, Jay A.

MONTGOMERY

Carroll, Marcel E,

Livingston, Edwin K.

Powers & Willis

Stiller, Micki B.

Wakelield, Jr, George H.
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MORGAN

Chenault, Hammond, Buck & Hall

PIKE

Pelfrey, V. Lee

RUSSELL

Legal Services Corporation of
Alabama

SHELBY

lackson, Raonald E.

Shuleva, Richard C.

Swatek, William E.
Walden & Walden

TUSCALDOSA

Barton & Maddox

Burns, Ellis, Copeland & Lisenby
Cartee, Michael ],

Cockrell & Cockrell

Donald, Randall, Donald & Hamner
Lee, Barrett, Mullins, Smith & Smithart

Legal Services Corporation of
Alabama

Rosen, Harwood, Cook & Sledge

Whitehurst & Whitehurst

Williams & Pradat

WILCOX
Bonner, Jr., W..

WINSTON
Richarelsan, Ann R, n

Honor Roll of Financial Institutions

The Alabama Law Foundation, Inc. an-
nounces that the following financial in-
stitutions are participating in the 1OLTA
program. The foundation thanks these in-
stitutions for their participation.

Alabama Federal Savings & Loan
Assacialion

Altus Bank

AmSouth Bank*

Bank Independent, Florence

Bank of Albertville

Bank of Dadeville

Bank of Mohile

Camden National Bank

Central Bank of the South®

Citizen'’s Federal Savings Bank

Citizen's National Bank of Shawmut

Colonial Bank*

Commercial Bark of Qzark

Covington County Bank

Farmers & Merchants Bank, Ariton

Farmers & Merchants Bank, LaFayette

Farmers & Merchants Bank of Russell
County

First Alabama Bank*

First American Bank, Decatur

First American Bank of Pelham

First American Federal Savings & Loan,
Huntsville

(as of May 24, 1988)

First Bank & Trust, Grove Hill

First Bank of Baldwin County

First Commercial Bank, Birmingham

First Community Bank, Chatom

First Federal Savings & Loan, Gadsden

First Federal Savings & Loan of Bessemer

First Federal Savings & Loan of Florence

First Federal Savings & Loan of Russel
County

First Federal Savings Bank, Decatur

First Montgomery Bank

First National Bank, Ashland

First National Bank, Brewton

First National Bank, Opelika

First National Bank of Atlmore

First National Bank of Columbiana

First National Bank of Florence

First National Bank of Hamilton

First National Bank of Jasper

Flest National Bank of Tuskaloosa

First National Bank of Union Springs

First State Bank of Bibb County

First State Bank of Tuscaloosa

jacobs Bank, Scottsbaro

National Bank of Commerce,
Birmingham

Peoples Bank & Trust, Selma

fike County Bank

Robertson Banking Company,
Demaopolis

Southland Bank, Clayton

Southland Bank of Dothan

SouthTrust Bank, Auburn

SouthTrust Bank of Alabama

SouthTrust Bank of Andalusia

SouthTrust Bank of Baldwin County

SouthTrust Bank of Calhoun County

SouthTrust Bank of Cullman

SouthTrust Bank of Dothan

SouthTrust Bank of Etowah County

SouthTrust Bank of Huntsville

SouthTrust Bank of Mobile

SouthTrust Bank of Montgomery

SouthTrust Bank of Ozark

SouthTrust Bank of the Quad Citles

SouthTrust Bank of Tuscaloosa County

Sweel Water Sate Bank

The American Bank, Geneva

The Bank of Tallassee

The Choctaw Bank of Butler

The Citizens Bank, Enterprise

The Citizens Bank of Valley Head

The Peaples Bank, East Tallassee

The Peoples Bank & Trust, Greenville

The Peoples Savings Bank, Clanton

The Perry County Bank

Tuskegee Federal Savings & Loan
Association

Union Bank & Trust Company

United Security Bank, Butler =

*financial institutions participating statowide
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JOLTA Participation
Deadline Nears

The Alabama Interest on Lavwyers' Trust
Accounts (IOLTA) program has gotten off
to a very successful start. The support of
bar members has been overwhelming,
with 22 percent of those eliglble to par-
licipate doing so. As of May 25, 158 trusi
accounts representing 1,162 attorneys
were converted to I0LTA accotints, Re-
ceipts to date rotal approximately
$36,000,

IOLTA is a program allowing attorneys
to comnvert therr commingled client trust
accounts to NOW accounts. The interest
from these accounts 1s lorwarded, al least
quarterly, by financial institutions 1o the
Alabama Law Foundation, Inc., which
oversees the disbursement of 1OLTA
funds. A committee of the foundation
currently s devising forms and proce-
dlures to use in making grants with 10174
funds, The Supreme Count of Alabama’s
order authorizing 1OLTA listed several ac-
ceptable uses ol 1CLTA interest which
are: “ta provide legal atd 1o the poor; to
provide law student loans; to provide for
the administration of justice: to provide
law-related educational programs to the
public; to help maintain public law Ti-
braries; to help maimain a client securi-
ty fund; to help maintain an Inguiry tri-
bunal; and lor such ather programs for
the henefit of the public as are specifi-
cally approved by the Supreme Court of
Alabama from time to time” Based on
the experiences of other jurisdictions the
vasl masority of grant applications the
loundation receives are expected to be
trom Grganizations.

All attorneys admitted to practice in
Alabama must make a decision by Sep-
tember 1, 1988, concerning their parti-
cipation in IOUTA, Forms to be used when
converling Irust accounts may be ob-
tained from Tracy Daniel at state ba
headquarters, In order to converl their
trust accounts attorneys simply complete
a conversion ferm and send one copy to
their bank, send a second copy to the
toundation and keep a third copy for
their records. Financial institutions
throughout the state have been most co-
operative in eflorts 1o implement the pro-
gram, Their adjustmoent to the procedures
required by 1OLTA has gane remarkahly
well.,

Those altorneys not wishlng to pari-
cipate In the lOLTA program muslt notify
the executive director of the Alabama
State Bar by September 1, 1988, of their
election not to participate. This election
may be made in the lorm of a letter and
must be done by September 1 of each
year.

As the deadline approaches, suppon of
IOLTA in both the legal and banking
communities continues o grow. Ala-
hama’s program is well on the way 10
matching the success of other IOLTA pro-
grams. Participation in 10LTA requires
verry little effort on the attormey's parl and
can enhance the image of the legal pro-
tession while benefitting the general
public. IV you have not already converted
your lrust account please consider doing
so; your support will be truly appreciated.

—Tracy Daniel
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Correcting the Record on Appeal: A Primer

l. Introduction

Appellate review ordinarily is limited
10 an examination of rulings made by the
trial court as disclosed by a document
known as the record on appeal! The
record on appeal is the official chroni-
cle of the litigation, It contains the papers
filed in the clerk's office and the trans-
cript of the evidence and argument pre-
sented in open court?

Nevertheless, just like any other chron-
icle, it often contains errors and omis-
sions, The jury irstructions delivered to
the judge may have found their way into
some other file, The eloquent but objec-
ticnable oratory may have made no im-
pression whatsoever on the court report-
er. And finally, typographical errors
weave their way through even the best
edited chronicles, usually in the most
misleading places.

Yet, with all of Its imperfections, the
record on appeal remains the sole ac-
count of the litigation that the appellate
caurt will consider. If things occurred in
the tnal court that are not accurately
reflected in that chronicle, then it must
be corrected, Rule 10(f) of the Alabarna
Rules of Appellate Procedure provides
the mechanism for doing this, This arti-
cle pravides a working guide to that rule.

1l. The Scope of rule 10(f)
Rule 10() of the Alabama Rules of Ap-
pellate Procedure is as follows:

Il any difference arises as 1o whether the
record truly discloses what occurred in the
trial courl, the difference shall be submit-
toel 1o and settld by that court and the
record made to conform ta the truth. If
anything material to either party is omit-
ted from the record by error or accident
or is misstated therein, the parties by
stipulation, or the trial court either before
of alter the record is transmitted to the ap-
pellate coun, or the appellate courl, on
proper suggestion or of its own Initiative,
may direct that the omisslon or misstate-
ment be corrected, and il necessary that
a supplemental record be certified and
transmitted, All other guestions as to the
farm and content of the recornd shall be
presented to the appellate court,

by G. Houston Howard, 11

The rule is not designed to allow a party
to offer on appeal additional evidence
that he should have offered at trial,) nor
is it designed to allow a trial court to con-
duct substantive proceedings that it
should have conducied before entering
judgment?

It is, however, designed to allow the ap-
pellate court 1o review the trial coort’s ac-
tions based on the same information that
was before the trial court. In determin-
ing whether material may be included in
the record, the test is whether the mate-
tial was before the tilal court.

Of course, material is formally placed
before the court by filing it in the clerk’s
office or offering it during a hearing,. Yet,
motions and arguments often are pre-
sented informally in hallways and cham-
bers, The informality with which material
is presented is not a basis tor refusing lo
memorialize the event in the record as
it occurred? The issue of whether what
occurred creates any reviewable issue is
a separate question that should be of no
consequence to the tral court.

The court's 1ask when ruling on a mo-
tion 1o cottect the record is 16 make the
chronicle as accurate as is possible. To
this end, a4 motion under rule 10(f) may
be used to correct a host of errors that
occur in the preservation, transcription,
transmission and designation of court
records and proceedings,

A. Errors in preservation—Rule 10(0)
finds i1s widest and perhaps most impot-
tant application as a device {or creating
a record of events that were not memor-
talized in court recards, Although rule
10{ch) creates a procedure for creating a
record of unrecorded proceedings; often
one does not discover that evenls were
not memorialized until after the time lim-
it set by that rule has elapsed. Rule 10(f)
then is an available remedy.

Information that may be included in
the record under rube 104 is not limited

to proceedings that were originally re-
corded by the court reporter or to docu-
ments that were actually filed in the
clerk’s office, Requests macke to the judge
in chambers, in the count halls and in
unrecorded bench conferences may be
included in the record under rule 10(0).8
Rule 10(l) has been used in conjunction
with rule 10(d) to amend the appellate
record 10 include unrecorded confer-
ences? motions,!? opening statements,'!
closing arguments? objections to jury
charges' and agreements between coun-
sel )

Similarly, court records from other
cases may be included in the record on
appeal if the trial court considered them
in rendering its deciston® For example,
in White v. State, 378 So.2d 247 (Ala.
Crim, App. 1979), the defendant contend-
ed that his acquittal in a related case
barred the present prosecution, The trial
juclge had heard the earlier case, and
having personal knowledge of the issues
in the action, he had overruled the plea
of double jeopardy. The court of criminal
appeals, however, remanded the case to
the trial courl to make findings of fact
about the issues in the prior action, A
transcript of the prior action was
prepared and certified 1o the count of
criminal appeals.

Some physical actions that occur dur-
ing a trial, such as the separation of the
jury, the absence of the judge or a gesture
made by a witness, ordinarily do not ap-
pear in the record. Yet, such information
may be relevant to an issue raised on ap-
peal, and when it is, rule 10() may be
used to include it in the record)®

8. Errors in transcription—Rule 10(1)
also provides a mechanism for correcting
routine typographical errors in transcripts
and related documents)? Of course, the
corrections that may be made are limited
to those that are necessaty to make the
record truly reflect what occurred in the
circuit courl. That is, if the documents
filed in the circuit court comtained errors,
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then those errors may not be corrected
on appeal;' the appellate record must
truly disclose the documents that were
betore the trial court,

Snider v, State, 406 So.2d 1008 (Ala.
Crim. App. 1981), tlustrates this use of
rule 10(f), Although the transcript in
Snider reilected that the defendant had
been convicted of selling marijuana, the
formal judgment entry adjudged him
guilty of “possession and sale of mari-
juana” The count held that this was a
clerical error correctable by a motion
under rule 10tf,.19

C. Errors in designation—In civil cases
the appellant s required to designate,
within seven days after filing notice of ap-
peal, the portions of the clerk’s record
and reporter’s transcript that he desires
included in the record. Il the appellee
wants to include additional items in the
record, then he must designate those ad-
ditional items within seven days after
receiving the appellant’s designation of
the record 20

When one discovers that he needs a
portion of tecord not limely designated,
rule 10(f) affords a rermedy. In Ex parte Eck-
wircls, 450 50,2d 464, 466 (Ala, 1984),
the supreme court held that “[rjule 10()
acts as a satety valve to allow a party who
has, by reason of ‘error or accident; failed
10 designate a material portion of the
record to request the trial court or this
Court to permit additional portions of the
record to be included)”

. Errors in transmission—Similarly,
rule 10 is also the proper remedy when
the clerk has omitted documents from
the record on appeal. The court of crim-
inal appeals has relied on rule 10(0) in
directing trial clerks to certify to it af-
fidavits, search warrants and tape record-
ings that had been omitted from the rec-
ord on appeal 2

E. Other applications—Rule 10(0) has
been liberally applied in criminal cases
to permit the appeliate courts to resolve
constitutional 1ssues?? In some of these
cases, information included in the record
under rule 10(0 had never previously
been presented to the trial court.

Far example, in Peal v, State, 491 So.2d
991 (Ala. Crim. App. 1985), the court of
criminal appeals directed the trial coun
to conduct a hearing to determine
whother the state had breached a discov-
ery agreement with the defendant, The

The Alabama Lawyer

trial court held a hearing at which wit-
nesses testified about the agreement,
Upon returmn to remand, the coun of
criminal appeals found that the state had
breached the agreement, and it reversed
the defendant's conviction,

Since the matters included in the rec-
ord after remand had never previously
been presented to the trial court, Peal
represents a questionable use of rule
10(11.23 The remand in Peal would have
been more properly justified as an exer-
cise of the court’s inherent power to di-
rect further proceedings in the interosts
of justice,

l1l. Procedure under rule 10(f)

A, Time for filing motion—Although
rule 10(1) provides that a motion to cor-
rect the record may be filed “belore or
after the record is transmitted to the ap-
pellate court . . )" it sets na time limit for
filing the motion. Prudence dictates that
one file such a motion as soon as possi-
hle; yet, court decisions establish that a
party may, as of right, correct the record
on appeal even after the appellate court
issues its opinion

Ex parte Sawyer, 456 S0.2d 112 (Ala,
19813), is illustrative. Although the ap-
pellant in Sawyer had entered a plea of
guilty, she sought appellate review of the
trial court’s action in denying her motion
to suppress. The court of criminal ap-
peals refused to review the issue, holding
that she had waived it

Alter the court issued its apinion, the
defendant filed an application for rehear-
ing and a supplemental record reflecting
that she had expressly reserved her right
to present the search and seizure ques-
tion on appeal, The court of criminal ap-
peals overruled the application. The

Alabama Supreme Court granted certio-
rari and directed the court of criminal ap-
peals 1o reconsider the case based on the
supplemental record.

When some document or transcript is
omitted from the record, the court fre-
quently refers to this omission in its opin-
ion and to the availability of rule 10} as
a remedy?® This ts an iwitation lor the
loser 10 proesent the omited material 1o
the coun with an application for rebear-
ingd®

B. Place for filing motion—'he trial
court, not the appellate court, is the
proper forum for resolving  disputes
about the factual accuracy of the record
on appeal. Rule 1010 expressly provides
that “li)i any difference arises as to
whether the record truly discloses what
occurred in the trial cour, the difference
shall be submitted to and settled by that
court . , . " Consequently, one should or-
dinarily file a motion to correct the
record in the trial couns?

Although the trial coun alone may de-
termine what occurred before it, the ap-
pellate court may direct the tnial court to
prepare a supplemental record of what
ooeeurred or include omitted documents
in the record 20 If one anticipates difficul-
ty in timely obtaining a supplemental
record, one may file a motion to remand
in the appellate court asking i1 1o direct
the trial court 1o prepare a supplement-
al record ¥

C. Contenl of motion—A motion 1o
correct the record should state the spe-
cific defect in the record and the specific
correction sought If a transcript of part
of the proceedings is nol available, the
movant’s statement of the evidence under
rule 10(d) should be attached o the mo-
tion. Similarly, if one desires to include

i

C. Houston howard, 11, is a8 member of
the Wetumpka firm of Howard, Dunn,
Howard & Moward. He received his
undergraduate and law degrees from the
University of Alabama. While in law
school he served as the managing editor
of the Alabama Law Review.
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some omitted document in the record,
one should attach that document 1o the
mation, A sample motion appears at the
end of this article,

D. Proceedings on motion—Unless
the parties reach a stipulation about what
the record should contain, the court
should give all parties an opportunity to
be heard on the motion M Wilnesses may
testify about what occurred on the origin-
al trial. If motions or objections were
presented to the judge In chambers, in
bench conferences or in the hallways,
then witnesses may testify tn these oc-
currences??

Although the court has held that one
may nol use rule 10(f) to offer new,
substantive evidence concerning the
merits of the case™ in Rogers v, Sate,
491 So.2d 987 (Ala. Crim, App. 1986),
the courl permitted a witness whose tes-
Hmony had not originally been record-
ed 1o testify again. The court then con-
sidered this new tlestimony in reviewing
the trial court’s judgment. Although the
procedure used in Rogers seems im-
proper under rule 104), apparently no
one ohjected to it

The testimony offered at the hearing
should be transcribed and certified to the
appellate court, Additionally, the trial
court should enter an order settling the
dispute about the contents ol the rec-
ord }* even il the parties reach a stipula-
tion ®

IV. Review of trial court

One must distinguish factual issue
aboul what occurred in the thal courd
from related legal issue about the signif-
icance to appellate review of those oc-
currences, The trial courl alone has the
authority to resolwe factual issues about
what accurred before [t absent a show-
ing that it intentionally falsified lts
records, its determination is conclusive?

Yet, once the trial court resolves the
{actual issues, the appellate court is the
tinal authority for determining whether
those accurrences should be considered
on appeal, and if so, their legal effect on
the issues raised. The trial court has no
authority to include in the record things
that admittedly were not originally before
it, nor does it have any authority to ex-
clude from the record things that admit-
tedly wore onginally before i

To challenge the composition of the
record in the appellate court, one first
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must challenge the composition of the
record in the trial court. This is nrdinari-
ly done by tiling a mation to correct the
record In the trial court.

If the trial court improperly permits
documents to be included in the record,
the aggrieved party may file a motion to
strike the documents in the appellate
court*® or he may file an independent ac-
tion for a writ of mandamus in the ap-
pellate court*® No Alabama decision ex-
plicitty sets forth the procedure for ob-
taining review of the trial court’s refusal
10 include things in the record, In Finch
v, State, 47% So.2d 1314 (Ala. Crim. App.
1985), the court of cnminal appeals re-
versed the trial court for refusing to sup-
plement the record, aoting that it was
“lalpplying Rule 10(0) . . , upon sugges-
tlon ol appeltant ., ."

V. Effect of corrected record

A. In general—The corrected recond
replaces the original record for all put-
poses, The court “must decide any re-
viewable gquestion by what the record on
appeal now shows, not by what it previ-
ously showed™ Similarly, when “no
recard is made of the evidence laken at
atrial and the rial coun dpproves q state-
ment ol the evidence | , |, [the appellate
court] myst accept that statement of the
evidence as being true"*

B. Incomplete record: (1} Civil
Cases—In civil cases the burden rests on
the appellant ta present a record show-
ing the error committed by the trial court.
If the record does nol contain sufficient
detail or clarity to show the trial court's
errorn, then the appellate coun will aifirm
the judgment

Unfortunately, when a transcript of the
testimony ks not available, it sometimes
is impossible 1o obtain a complete state-
ment of the evidence under rule 10(d),
When the record shows on its face that
it is incomplete, the appellate court
assumes that the missing evidence sup-
pons the trial court’s judgmaent; this as-
sumption prevents a reversal based on
the Insufficiency of the evidences

Seicler v. Phillips, 496 So.2d 714 (Ala,
1986), a boundary line dispute, repre-
sents a harsh application of this princi-
ple. The court reporter lost the transcript
notes, and the appellants prepared a
statement of the evidence under rule
10{d). The appellee apparently filed ad-

ditions and corrections, Unable to re-
member specific testimony, the trial coun
entered an order noting that “it is difficult
to say that the statement of facts present-
ed by either party is inaccurate”

Although the Alabama Supreme Court
questioned the sufliciency of the evi-
dence, it affirmed based on the insuffi-
ciency of the record. The cour noted,
“Although there is no clew evidence in
the record to support the trial court's find-
ing of adverse possession . . . we miisl
assume that the missing evidence is suf-
ficient to support the judgment ., . ”

In Seicler the appellants were preclud-
ed from appellate review of the sufficien-
cy ol the evidence because the court re-
porter had lost the transcript notes. Cer-
tainly this is a harsh remedy for one who
was without fault; a more appropriate
remedy would have been remandment
for retnal, Yet, the Alabama courts have
held that the court reporter’s Joss of notes
is not a sufficient basis for awarding the
appellant a new trial in a civil cases’

{2) Criminal cases—In ¢riminal cases
the state is required to provide a court
reporter at trial without a request from
the defendants® Further, when a tran-
script of the evidence ts unavailable, a
statement of the evidence prepared un-
der rule 10(d) s not alwavs sufficient 1o
satisfy the detendant’s right 1o due pro-
cess of law.

In Ex parte Steen, 431 S0.2d 1385 (Ala.
1983), the court set forth the normal pro-
cedure when difficulties arlse in abtain-
ing a transcript:

“Customarily, where a transcript has
not been timely filed in the appellate
court, it remands the case to the trial
cisuint to determine whether the appel-
lant was at fault in lailing 10 file, The
trial court, it it determines that the ap-
pellant was withaut fault, then directs
the preparation of the ranscripl or
succinet stalement of the evidence in
liew of a transcript, If preparation s not
feasible, the tnal court is then required
10 granl a new trigl 4’

Vi. Conclusion

Rule 10(f) provides a simple and effi-
client remedy for most of the common
prablems that arise in presenting an ac-
curate and complete chronicle of litiga-
tion to an appellate cournt, 1T used wise-
Iy, it allows one to maintain thal paper
trail from the circuit court to the ap-
pellate court that is necessary for effec-
tive appellate review. |
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IN THE CIRCUIT COURT OF
COUNTY

Plaintiffl
V.

Defendant
Clvil Action Na.

MOTION TO CORRECT
RECORD ON APPEAL

1. The defendant filed notice of appeal
to the Alabama Supreme Court on (date),
and the court reporter's transcript was
filed with the circuit clerk on (date).

2. The transcript does not truly disclose
what occurred in this court because it
does not contain a record of the defend-
ant’s objections to the jury charge and
the court’s ruling on those objections,

3. Attached hereto and made a pan
hereof as exhibit one is the defendant’s
statement pursuant to rule 10(d) of the
Alabama Rules of Appellate Procedure
summarizing the unrecorded proceed-
ings.

Wherefore, the delendant moves the
courl, pursuant to rules 10(d) and 10()
of the Alabama Rules of Appellate Pro-
cedure, to correct the record on appeal
to include the defendant’s objections 1o
the court’s jury charge and the court’s rul-
ing thereon, as shown an exhibit one,
(Altorney's Signature)

STATE OF ALABAMA
COUNTY OF

AFFIDAVIT OF [ATTORNEY)

Before the undersigned Notary Public
for the State of Alabama at Large person-
ally appeared (attorney), who says on
oath as follows:

1. My name is (Name), and | was the
trial attorney for the defendant In this
action,

2. The trial of this case was held on
(date), Immediately after the judge in-
structed the jury and before the jury
retired to consider its verdict, the judge
motioned for the plaintiff's attorney and
me o approach the side of his bench,
We walked to the side of the bench, out-

side of the hearing of the courl reporter,
and the judge asked us if we had any ex-
ceptions 10 his charge, The plaintifi's at-
torney stated that he had no exceptions,
and | stated in substance,
Yes, your Honor, we abject 1o the
cour’s instructing the jury that it may
award damages for mental anguish in
this case, This is an actlon far breach
of contract, and damages for mental an-
gulsh are not recoverable. This case
does not come within any exception to
the rule against awarding damages for
mental anguish,

The judge thereafter stated, "Overruled.
I will send the jury out” The judge
thereafter directed the jury to begin
deliberating.

Dated this the cay of

198

Sworn 1o and subscribed before me
on this the ____ day
198

Motary Public

Ujones v ones, 464 50,24 125, 127 (Ala, Civ. App 1985,
FoAL B App 11 i)

Ve, egn, Williaems v Foed, 02 So02el 900, 404 N {Ala,
1981 American Heneficial Life s Co, v Ussery, 173
S0 2 B, B2 (AL, 1Y Bledsoe v Stale, 409 So,2d
Q24, 925920 (Akx, Crive. Appy 1981) Ttteim v, State, 405
Socdd 950, 952 (Ata, Crim App. 1981,

¢ e fuke v Stane, 484 So 2d 530 (Ala. Crimg A 19085)
Y Spw Sheety, Aiken, & Aken, e v [oogverdrape, e
Sld So2d M7 (Ala, 1987

* Ape Weaver v Staie, 40 Sodd 144 (ALy Com, Aps
1980

" S Jockd v Unitesd Stewdwankers of Amenica, 441 50 0d
B8O (Als 1981 [sample of stalements of the evidence
under rule 100 ate comtamed in Gulfatt v City of Moover,
A5 S0 2k WG (Ala Com. App. 1984), and Todd v Shiim's
A, 490 S0 92 ALe Civ. App, 1986)

® See Weaver v St 400 Sa.2d 144 (Ala, Crim, Ay
1581

* Keidd v Suutheastorn Materialy, ine, Y96 50.2¢l 607 (Al
1400

" Weaver v State, AD1 So.2d 344 (Als. Crim. App, 1961)
tmotlon {or canfinuanco),

" Mathews v Tuscaloosa Cownty, 421 So0d 08, 99 (AL,
i)

W Christian v State, 351 So 2 623, 025 (Ala 1677

W Uik v State, 437 So.kd 1378 (Als. Crim. App 198 1)
HOPeal v State, 49 Socad 99t (ALa Cam. App 1985%)
(urredandmd diseovery ag comarnt beiween the slate and
thee elisinict atlormay)

" S Waldvep v Coodwin, 348 S0.2d 401 (Ala, 19775,
vt wove Hlechioe v State, 409 5o 2 924 tAla, Crim, App
1981, cort densed. 40% S0 2d 924 (Ala, 19871

" S Cowchrell v Ferrren, 375 F 2d B89 (5th Ci. 1967, San
terwhiie v State, 159 S00d 819 (Ala, 19771 tesient of at-
formey's panicipation n prosecution)

" Pendicton v Steie, 295 Ala, 125, 129 50,24 142 11976)
{error 0 dndicimenty, Moward v State, 190 S0 2d 102,
1004 tAla, Crim. Appd errer In manscrpiian ol jury
charged, cer demed, 190 5o 2d K77 (Ala 1980)

FOOTNOTES

" See finch v Sate, 479 So2d (M4 (Ala. Crim. App
19l 5

™ Accord, Hloyad v State, 4856 So0.2d 1004 1ALy Crion, App,
1Lns)

WAl R App, I8 10ibi,

A Peal v Stete, 491 50,20 990 (Ala, Crim, App, 1985)
finch v State, 479 So2d 10 (Als Crimy, App. 1984);
Simith v State, 470 So.2d 1365, 1167 (Ala. Crim. App
1985

H Satterwhite v State, 159 So X 819 (Ala, 1977 (emand
T determine whither proseciton bud conflict of inlemesl;
White v State, 178 S0.2d 239 244 tAla. Crim. App (e
i 10 determuine whether prosecution bareed by dow
bie jcopandy), cen denmd, 178 So 20 M7 (Ala. 19

i Soe Richhurg v Crotmael], §20 S0.2d 621, 621 (Ala
1583 (“Thix rule was maver inkended to allow matter 1o
I i luded in the record on aopseal that was not belore
the trigl coun

W hee Exoparte Savever, 456 S0.2d 112 (Ala, 1983 (revers
Ing coun of crimtaal appeals for refusal t penmil cortec
Hon, afler certiorar] granted by supeeme coun); Peadleton
v Shitte, 295 Ala, 325, 129 S0 2d 142 (1978) (rversing coun
aof criminal appeals for iefusal to permit corection; Robin.
son & Slate, d41 So,d 982 1AL, Crim App. 19831 Bul
e Walker v Fulrinks, 424 So.2) 631, 634 (Ala. Cle App
1902 "Il is i our discretion o tallos’ 0 or not

W See e, Fuller v Stabe. 472 S0 2¢d 452, 454 (Ala, Crim
Apg 1905) Wiich « State, 455 wo e 299 ALy, Cnim, .’\pp_
14y, Morton v Stare, 409 S0.dd 968 (Als. Crim, App
1aan

B See Do parte sawper 456 50024 117 (Ala. 198 %), Mosard
v Stare, 390 So.2d 0F0 (ALs. Cnim. App, oo denied,
1000 S 2d 1077 (Ala. 1980)

20 Ay Feghera! Prachice pasagraph 2HY0H[L, at 1058
14 ed 19781

® Sheete, Aken & Akken, Inc v Lowvendiape, Inc, 514
S 77 (Al 19670 Satterwhie v State, 359 So.2d 119,
H20 tAla, 19T

™ Soe Mowied v State, 390 S0.3d 10720, 1026 (Ala, Crm

App), ceet. denied, 190 So.2d 1077 (Alg, 1980)

oAl B, App P 27

WY Moo Federal Practice paragraph 21008[1), an 10463,
L]

" ohee Whnaver v Stabe, 400 Sa.0d 144 (Als, Crim App,
1981}

H Seo cases climd note 3 suprd

W See Watson v State. 390 Sa, 2d 320, 131 (AL, Crim, App
19800, ceet, denied, 198 50 2e) 302 (Ala, 19181)

™ Yo Liberty Nal'l Life fns. Co. v Paitrsan, 278 Ala, 43,
A8, 175 So.Xd 737 (1965)

1T See 9 Mooie's Fedieeal Practiod paragranh 2008011, at
148 johmson v Bryacs, 204 Ala, 240 247, 86 5%0.2d 1N
9561 In e Guon, 467 S0 0d 961, G64 1Als. Civ. App,
19855 Nesbitt v State, 340 56,20 1240 (Ala. Ciim. App ),
ool cherped. 343 Sodd 1241 (Ala, WTH

" Sep Mathewa v Tuscalooss County, 421 50 0d 98 (Ala
1982, Finch v State, 470 S 2d 134 (Ala. Coim. App
15H5), Weaver v State, 401 50.2d 144 (Ala, Crim. App
19510, 9 Moares federal Practicoe patagraph JI008[1], at
1048 10-52

M See ltum v, Stade, 405 50,.2d 951 (AL, Crim, Apg. 1981),
Swenmetlin v Bowden, 353 So.2d 1175 (Ala. Oiv. App.
1970

m Sop Ex parte Powards, 4500 5002 dand (Ala, 19040),

O Hallow v State, 365 So Xkl 152, 154 (Ala, Crim, App.
l97u)

i Abil w Haceker 404 50 2d i, 67 (Alg, Civ, App, 14481
@ sam'’s v. Equitabie Lile Assutance Society, 402 So 2d
2949, 1002 (Ala Civ. App 1980

* Hrumbilor v Hrombeloe, 429 50, 20 1063, 1065 (Ala
Civ App 1983 Madkeany v Nadfreaw, 195 So 2d 117 1019
iAla. Civ App 1981

N sipdker v Alabama Poser Co, 30 56 2d 946, 950 1Als
1977); Pecdons v Perkiny, 465 S0.2d 414 tAls, Civ. App.
1904), corr. denied, 465 S 20 414 (Al 1985)

* fx parte Whiie, 403 Sa2d 292 (Ala, 1900 bt see
Minsdey v, State, 461 50,24 34 (Ala, Triry, App. 1984) (rule
clic not apply 1o sentencing bearing when role W{d) had
it Dsoen el Mitrguts v State, 439 So 2 197 (Ala, Crim
App. 1983 tdefendant entitled to coun meported Lpan e
quest o probation revocation hearlng

a3 So2d at 1304,

The Alabama Lawyer

215




cle opportunities

11-13

TRIAL EVIDENCE, CIVIL PRACTICE,
EFFECTIVE LITIGATION

Snowmass Village, Snowmass, Colorado

American Law Institute-American Bar
Association

Credits: 198 Cost: $525

(215) 243-1600

14-15

ART LAW

The Westhury Hotel, New York
Practising Law Institute

Credits: 13.3 Cost: $450
(212) 765-5700

BLUE SKY LAWS

Hilton, New York

Practising Law Institute
Credits: 11.1 Cost: $375
{212) 7655700

14-16

TOXIC TORTS AND PRODUCTS
LIABILITY

Snowmass Village, Snowmass, Colorado

American Law Institute-American Bar
Association

Credits: 21.0 Cost: $475

{215) 243-1600

19 tuesday

RECENT DEVELOPMENTS IN THE
EMINENT DOMAIN LAW

County Courthouse, Montgomery

Montgomery County Bar Association

Credits: 1.0 Cost: $15 nonmembers

{205) 265-4791
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21-23

ANNUAL MEETING
Wynfrey Hotel, Birmingham
Alabama State Bar

(205) 269-1515

28 thursday

ADMINISTRATIVE LAW FOR THE
GEMNERAL PRACTITIONER

County Courthouse, Montgomery

Montgomery County Bar Association

Credits: 1.0 Caost: $15 nonmembers

{205) 265-4793

2 9 friday

THE LAW OF CHECKING ACCOUNTS
Resorts International, Atlantic City
Douglas Whaley & Company

Credits: 5.5 Cost: $150

(614) 8991998

29-2

NORTHEAST BANKRUPTCY LAW
INSTITUTE

Quebec

Institutes on Bankruptcy Law

Credits: 16,0 Cost: $450

(404) 535-7722

30-31

LITIGATING PSYCHOLOGICAL
INJURIES

Hyatt Islandia Hotel, San Diego

The Medi-Legal Institute

Credits: 11.8 Cost: $435

(818) 995-7189

2 tuesday

BASIC DRAFTING OF WILLS AND
TRUSTS IN ALABAMA

Mahile

Mational Business Institute, Inc.

Credits: 6,0 Cost: 98

(715) B35-8525

3 wednesday

BASIC DRAFTING OF WILLS AND
TRUSTS IN ALABAMA

Maontgomery

Mational Business Institute, Inc,

Credits: 6.0 Cost: $98

{(715) B35-8525

4 thursday

BASIC DRAFTING OF WILLS AND
TRUSTS IN ALABAMA

Huntsville

National Business Institute, inc,

Credits: 6.0 Cost: $98

(715) B35-8525

4-6

ACQUISITIONS AND MERGERS
The Stanford Court, San Francisco
Practising Law Institute

Credits: 13.3 Cosl; $475
(212) 765-5700

6-/

AIDS—CURRENT MEDICAL AND
LEGAL ASPECTS

Hotel Intercontinental, New York

The Medi-Legal Institute

Credits; 113 Cost: $435

(818) 995-7189
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11 thursday

COMMERCIAL REAL ESTATE
ACQUISITION

County Courthouse, Manlgomery

Montgomery County Bar Association

Credits; 1,0 Cost: $15 nonmembers

11-12

NORTHEAST REGIONAL TRIAL
ADVOCACY COURSE

Hofstra University, Flempstead,
New York

National Institute for Trial Advocacy

Credits: 750 Cost: $1450

(BO0) 225-6482

1 6 tuesday

WORKER'S COMPENSATION
Birmingham

National Business Institute, Inc,
Credits: 6,0 Cost: $98
(715) B35-B525

1 7 wednesay

WORKER'S COMPENSATION
Huntsville

MNational Business Institute, Inc.
Credits: 6.0 Cost; $98
(715) B35-B525

18 thursday

WORKER'S COMPENSATION
Mabile

Mational Business Institute, Inc.
Credits: 6.0 Cost: 398
(715) B35-8525

The Alabama Lawver

CORPORATE ADVICE

County Courthouse, Montgomery
Montgomery County Bar Association
Credits; 1.0 Cost: $15 nonmembers
{205) 2651793

1 9 friday

WORKER'S COMPENSATION
Mantgomery

National Business Institute, Inc.
Credits; 6.0 Cost; $94
(715) B35-B525

25 thursday

ALABAMA SECURITIES ACT

County Courthouse, Montgomery
Montgomery County Bar Association
Credits; 1.0 Cost: $15 nonmembers
{205) 265-4793

9 friday

CIVIL PROCEDURE

Harbert Center, Birmingham
Alabama Bar Institute for CLE
{205) 348-6230

15 thursday

FAMILY LAW

Civic Center, Montgomery
Alabama Bar Institute for CLE
(205) 348-6230

1 6 friday

FAMILY LAW

Civic Center, Birmingham
Alabama Bar Institute for CLE
(205) 348-6230

19-20

LITIGATION RISK ANALYSIS
Four Seasons Cliit Hotel,

San Francisco

Litigation Risk Analysis, Inc,
Credits: 10.8 Cost: S800
{415) 854-1104

2 2 thursday

REAL ESTATE

Civic Center, Montgomery
Alabama Bar Institute for CLE
{205) 348.-6230

23 friday

REAL ESTATE

Civic Center, Birmingham
Alabama Bar Institute tor CLE
1205) 348-6230

2 9 thursday

TRIAL SKILLS

Von Braun Civic Center, Huntsville
Alabama Bar Institute for CLE
(205) 348-6230

30 friday

TRIAL SKILLS

Civic Center, Birmingham
Alabama Bar Institute for CLE
1205) 348-6230
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Consultant’s Corner

The following is a review of and com-
mentary on an office automation issue
with current importance to the legal
community, prepared by the office auto-
mation consultant to the state bar, Paul
Bornstein, whose views are not neces-
sarily those of the state bar.

This is the eighth article in our “Con-
sultant’s Corner” series. We would like
to hear from you, both in critique of the
article written and suggestions of topics
for future articles,

Why don’t they tell it like it is?
Many vendors taday have developed a
remarkable version of double-speak,
They have a litany of “knee-jerk” re-
sponses that cover any situation, be it an
innocent recuest for information lo a nas-
ty reaction to the latest glitch, Herewith,
a sampling of the more egregious ones:

Q. When will the version vou promised
me be available?

A.  We are working on it right now and
it should be in beta testing this month.
Translation.. We have not even begun 1o
work on it yet, We are not going to wasle
our money on your dumb scheme until
we getl paid ta do so.

Q. Isthis thing o yours compatible with
thal thing of their's!

A. Absolutely,

Translation...t do not have the vaguest
idea, | just hope you do not pin me down
oo hard before we close the deal,

Q. What about obsolescence!

A. This Is obsalescence-proof, It will
last (orever,

Translation...l hope it will last until | gat
out of your office and collect my
commission,

Borostein

Q. We cannot seem to goet the Framis
program to work.,
A. | am sure it is just a minor matter,
Translation., Why did you have to bring
up this chestriut just as | qualily for the
trip o Acapulco?

Q. What if our requirements change?

A. No problem, we are as close as the
phone,

Translation.. What do you want? Be grate-
ful the lights go blink, blink, blink,

Q. Are you active in legal research?

A.  Are we active?.. You must be kidding!
Translation...How did this nerd find out
we are going in the tank next week?

Q. Where dn you expect 1o be in ten
years!

A. Right on top of the legal market.
Translation.. Uruguay. | understand they
do not have extradition treaties with the
United States,

Q. !f we do business with you, will you
guarantee the resultst

A. Ahsolutely!

Translation.. When were you borni This
is the ‘BOs!

On a more serious note

Watch out for the glib purveyors of “what
you want to hear” Most of them have (al
mast) a very shallow concept of your
needs, Your long-term interests lie with
established vendors, those with more 1o
lose than a lawsuit, filed with an agem
of record who lives ina post office
box. ]

Alabama Bar
Directories
$15 each

(includes postage)

Send check to:

Bar Directory

P.O. Box 4156
Montgomery, AL 36101

218

july 1988



Limited Directors’ and
Officers’ Liability
Comes to Life in
Over 30 States!

IT BEGAN last yvear in
Delaware, The state

passed landmark legislation en-
abling Delaware corporations lo
limit or eliminate the personal
liahility of their directors under
certain circumstances, The reac.
tion among the business commu-
nity was overwhelming,

So lar, 33 other states—Arizona,
Arkansis, Culifornia, Colorado, Georgia, e
Idaho, Indiana, lowa, Kansas, Louisiana, Mary- |
land, Massachusetls, Michigan, Minnesota, Mon-
tana, Nevada, New Jorsey, New Moxico, New York,
North Carolina, Ohio, Oklahoma, Oregon, Penn- in order to adopt the new provisions,
sylvania, South Dakota, Tennessee, ‘Texas, Utah,
Virginia, Washinglon, Wisconsin and Wyoming —
have passed legislation affecting the liability of
directors and/or ofticers.

Your local C'T' Account Representative will
be delighted 10 give vou (lawyers and their para-
legals only, of course) more information about
the help we can provide in connection with this

Our new publication, Provisions Aelating to the important new legislation. Why not call us today?
Limitation of Direciors’ and/or OfYicors” Linbility, e B o it s s i e
SV SRR v & s ol 1A/ ai 1 < i 3
provides o comparative study of the new provisions, C'T': I'm a lawyer, Pleaso send me a copy of your
A reminder: C'T handles thousaneds ol newest compilation Provisions Relating to the Limi-
amendment assignments annually — from typing tation of Directors’ and/or Officers’ Liability.

walvers ol notiee and unanimous written con:

sents to compiling and filing certificates of amend- Name
ment, oblaining required certified copies, and Firm
effecting recording and/or publication, where
Acldrma
requlred,
ey : ; ; Cliy. Atate. Zip
Gl can also assist you with any special w
meetings of shareholders which may be required o o i s i s i e o i s A

C'T CORPORATION SYSTEM

2 Peachtree Street, N.W., Atlanta, Georgls 30383 & ‘lbl: 1.800:24 15824
Sorving fiwvers since 1882

Milanda ® Bost # Chicago ® Clociinatt ® Cloveland ¢ Dalles ® Deover # Dalroli # Hisislon ® Ievine, Ca ® Los Angokss & Alinneapolis * Now York
Fhiladelphia = Phoonis ® Pittaburgh * Plaststion, Fia. ® San Frascises * spattle = 51 Louts * Washinglon, D.C * Wiminglon
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Justice Hugo Black and the First A

by Hollinger E Barnard

NE e [ IR}
ctnen

The First Amendment views ol Justice
Hugo Black are so well-known that they
require no citation or explanation, He
was a literalist and an absolutist, He car-
ted a copy of the United States Canstitu-
tion In his vest pocket at all times. He
knew what the Conslitution said, and he
believed it meant what it said.

The First Amendment to the Constitu-
tion reads as follows: “Congress shall
make no law respecting an establishment
of religion, or prohibiting the free exer-
cise thereof; or abridging the freedom of
speech, or of the press; or the right of the
people peaceahly to assemble, and to
petition the government for a redress of
grievances” That is an unequivocal and
unconditional statement, and Justice
Black read it as such. He repeatedly
wrote, often in dissent or special concur-
rence that the First Amendment of the
United States Constiution meant that in
this country, government?® simply cannot
censor speech,

As early as his fourth term on the
Court, the justice began to express his
commitment to the First Amendment
rights, He wrote for the Court in Bridges
v. California® that “it is a prized American
privilege to speak ore's mind, although
not always with perfect good taste, on all
public institutions.” Black's earlier, un-
published, draft dissent in that case
statecl his position more emphatically.

“First in the catalogue of human liberiles
essential to the life and growth of a govern-
ment of, for, and by the peaple are those
liherties written into the Flrst Amendment
to our Constitution. They are the pillars
upon which popular government rests and
without which & government of free men
cannol survive”s

In the same term as the Bridges decision,

HUgO L. BI&CI( Justice Black went public with the pas-
1886"1971 sion af his position, this time writing in

dissent, in Milkwagon Drivers Union v
Meadowmoor Dairies?
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mendment: an Alabama Connection

... 1 view the guarantee ol the First
Amendment as the foundation upoen
which our governmental structure resis
and without which it could not continue
to endure as conceived and planned, Free-
dom to speak and write aboul public ques-
tions Is as important (o the life of our gov-
emment as is the heart of the human body.
In fact, this privilege is the heart of our
government, I that heart be weakened, the
resull iy debilitation; if it be silled, the
result is death/™

The First Amendment, of course, ex-
presses not one right, but a group of re-
lated rights: freedom of speech and of the
press, freedom of religion and of associa-
tion and assembly, and the right to peti-
tion government lor redress of grievances,
One Hugo Black scholar has suggested
that “[t]jo isolate representative opinions
of Justice Black in the field ol free
speech, (ree assembly, free press, and
censorship is, In a way, to pull apart a
fabric whose threads are carefully inter-
woven.”® With due recognition that we
“pull apart a fabric whose threads are
carefully interwoven,” this article focoses
on three of the justice's First Amendment
opinions o suggest an Alabama connec-
tion to each of those opinions,

To suggest an Alabama connection to
Hugo Black’s judicial philesophy and to
his published opinions Is not exactly a
radical proposal. Hugo Black was, after
all, born and reared in Alabama, edocat-
ed in Alabama and engaged in the prac-
tice of law in Alabama,® He was also vil-
ilied in this state and is now honored in
this state!' Where his name was once
anathema to perhaps the majority of the
citizens of this state for his consistenl
support of the rights of black people from
the nation’s highest bench, his name now
is engraved on the new federal coun-
house in Birmingham, Alabama, in trib-
ule to his courageous advocacy of civil
rlghts for all people in this nation,

When Hugo Black was appointed to
the Supreme Court in 1937, he assumed
permanent residence in Washington,
DC., and never again livied in Alabama,
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although he visited occasionally!? For ten
years prior 1o the Court appointment, he
had served as United States Senator from
Alabama and maintainec residences (as
was and 1s the practice for United States
Senators) in both Birmingham and Wash-
ington and divided his time between the
twa places, Despite his absence from the
state, however, Hugo Black continued to
have comtact with Alabama. While on
the Court, his law clerks often were
Alabamians!? His son, Hugo Black, jr.,
moved to Birmingham to practice law
after graduation from Yale Law School 4
And the justice’s sister-in-law, Virginia
Foster Durr, returned to Alabama with
her hushand, Clifford Durr, in 1951, All
of this family and extended family'® kept
the justice in touch with his native state.
It is Justice Black's relationship and cor-
respondence with his wile's sister, Virgin-
ia Durr, that suggests an Alabama con-
nection with at least three of the justice’s
published opinions: his dissenting opin-
ion in Barenblatt v. United States in
1959, his concurring opinion in New
York Times Co. v. Sulfivan in 1964, and
his dissenting opinion in Tinker v. Des
Moines School District in 1969,

Free association and expression:
Barenblatt v. United States

In Barenblatt v United States)® a
leacher at Vassar College had been held

in contemgst for refusing to answer ques-
tions of the House Committee on Un-
American Activities (popuiarly known as
HUAC). The questions dealt with the
teacher’s alleged associations with Com-
munists, The events that prompted the
case occurred during the height of the
“red-scare” in this country. Nal surpris-
ingly, “[Tlhe Court balanced Congress’
need 1o investigate against the individual
interest of the instructor tn privacy ol
beliel and held that the governmental in-
terest must prevail "' Justice Black was
opposed o such judicial balancing,
especially when First Amendment rights
were al stake. He particularly protested
the majority's balancing in this case
because the Court had failed to consider
Barenblatt's own individual rights and in-
terests in the balance:

o the real interest In Barenblatt’s si-
lence, the interest of the people as a whaole
in baing able 1w join crganizations, adve-
cate causes and make political “mistakes”
without later being subjected w0 govem-
mental penalties for having dared to think
for themselves, It s this right, 10 o
politically, which keeps us strong as a
Nation,

“Ultimately all the questions in this case
really boll down to one—wheter we as
a people will try tearfully and futllely 1o
preserve demaocracy by adopting totalitar-
ian methods, or whether in accordance

Hollinger F. Barnard is a graduate of
Birmingham-Southern College and the
University of Alabama School of Law.
She is a member of the Birmingham firm
ol johnston, Barton, Proctor, Swedlaw &
Naftl. She is editor of Outside the Magic
Circle: The Autobiography of Virginia
Foster Durr, which was published by the
University of Alabama Press in 1985 and |
republished in paperback by Simon &
Schuster, Inc., 1987
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with our traditions and our Constitution
we will have the confidence and courage
1o be free*

Throughout the 1950s, the Supreme
Courl consistently aflirmed the govern-
ment’s right 1o require loyalty oaths and
impose restrictions and penalties on
those who espoused communist beliefs,
Justice Black just as consistently dis-
sented; he believed that these lovalty-
security measures infringed upon (ree-
dom of belief and expression and thus
violated the First Amendment!'® He un-

«derstood that the Courl’s decisions ware
prompted at least in part by the red-scare
atmosphere of the time, but he had
hoped that “in calmer times when pros
ent pressures, passions, and fears sub-
side, this or some later Count will restare
the First Amendment liberties to the high

ted CLIf Durr 1o cross-examine the Justice
Department informant, Paul Crouch,
who was to be the government’s star wil-
ness at the hearing,. When pressed on
cross-examination, Crouch accused Cliff
Durr of attending top-echelon meetings
ol the Communist Party in New York 22
Durr effectively exposed Crouch's test-
many as nothing more than sell-aggran-
dizing tantasy, but he was so incensed
by Crouch’s accusations that he altempl-
ed to attack Crouch, was restrained by
federal marshals and suffered a mild
heart attack 2

Justice Black was close to both Virginia
and Clifford Durr, by Kinship, by friend-
ship and by certain shared beliefs in the
rights that form the basis for a free and
democratic society?® He knew that the
Durrs were not Communists bt that they

preferred place where they belong in a
free society°

By the time Justice Black penned his
dissent in Barenblatt he had more than
i theoretical knowledge of the harm
done by the red-scare atmosphere and
the governments foyalty-security mea-
sures: in March 1954, his wife’s sister,
Virginia Durr, was called 10 testify before
the Senate Internal Security Subcommit-
tee (the Senate’s equivalent of HUACQ),
The committee cid not accuse Durr of
being a Communist, but she was asked
o identify certain named people as
Communists, She announced instead
that she was standing mute and refused
to answer any of the Commitlee's ques-
tions.® Virginia's hushand, CHfl, repre-
sented Aubrey Willilams, who also was
called to testify, The committee permit-
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were not afraid 1o lalk to people of
various political persuasions?* Virginia
Durr has said:

“I think Hugo thought | was very loalish
to take up with strange forcigners in Wash-
ington, but he never sald anything 1o me
about it or to Chil either. As the cold war
heated up, many people became as fnght-
ened of the red-scae movement in this
countty as the anti-Communists were
frightened of Russia, but Mugo never
criticized me or Clifl for associating with
loreigners e

Hugo Black did berate Virginia Durr
jor supporting Henry Wallace and the
Progressive Party in the presidential elec-
tion of 1948, but not because of the fact
that the Wallace campaign allracted
Communist sympathizers. Black simply
“thought [Virgima) was a total idiot to

leave the Demaocratic party and vote for
Henry Wallace. Hugo was a yellow-dog
Demaocrat. He thought you had to stick
by the party . . .. " But, as the justice
had insisted in his Barenblatt dissent, the
First Amendment protects an individual’s
right to “make political ‘mistakes’
without later baing subjected to govern-
mental penalties for having dared to
think for themselves 28

Freedom of the press;: New York
Times v. Sullivan

In March 1960, a full-page advertise-
ment entitled “Heed Their Rising Voices”
was published in the New York Times2?
The ad was sponsored by the Commit-
tee to Defend Martin Luther King and the
Struggle for Freedom in the South , The
text of the ad accused the Montgomery,
Alabama, police of ringing the campus
of a local all-black college (Alabama
State University) after students from the
college gathered on the state capital
steps to sing "My Country Tis of Thee,”
ol padlocking the college dining hall and
ol arresting Dr. King seven times, Mont.
gomery Police Commissioner Sullivan
sued the Times for libel, and a Mont-
gomery coutny  jury awarded him
$500,000 in damages, the full amount
claimed M

The Alabama Supreme Court affirmed
the jury’s verdict 22 but the United States
Supreme Court reversed, The nation's
highest court quoted Judge Learned
Hand's ringing declaration that the first
amendment “presupposes that right con-
clusions are more likely 1o be gathered
out of a multitude of tongues, than
through any kind of authoritative selec-
tion, To many this is, and always will be,
folly; but we have staked upon it our
all”* The Court concluded that Ala-
bama's libel law “is constitutionally defi-
cient for failure to provide the safeguards
for freedom of speech and of the press
thatl are required by the First and Four-
teenth Amendments in a libel action
brought by a public official against critics
of his official conduct and the Cour fash-
ioned:

* oo tederal eule thar prahlbits a public

official from recovering damages for a

defamatory falsehood relating 10 his of-

fictal conduct unless he proves that the

statlement was made with actual malice—

that is, with knowledge that it was false or

with reckless disregard of whether i@ was
talse or not"™
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The Court expressly considered the
Sullivan case “against the background of
a profound national commitment to the
principle that debate on public issues
should be uninhibited, rabust, and wide-
open, and that it may well include ve-
hement, caustic, and sometimes unpleas-
antly sharp attack on government and
public officials/* The "actual malice”
test that the Court devised was necessary
o give the freedoms of expression the
breathing space those freedoms need 1o
survive??

Despite the Court’s ringing words, Jus-
tice Black chose to write separately in
cancurrence (joined by Justice Douglas,
the other First:Amendment absolutist on
the Court at the time).* Black agreed that
the Alabama jury verdict should be e
versed, but on absolutist grounds.

“I base my vote to reverse on the belief that
the First and Fourteenth Amendments not
merely ‘delimit’ a State’s power to awand
damages to ‘public officials against critics
of their official conduct” but completely
prohibil a State from exercising such
power . .., Unlike the Court, therefore, |
vote 1o reverse exclusively on the ground
that the Times and the individual defend-
ants had an absolute, unconditional right
to publish in thee Times advertisement their
criticisms of the Montgomery agencies
and officials"*

Such a position was not new for Black;
he long had espoused an unconditional
interpretation of the free press clause of
the first amendment*® He believed “laln
unconditional right to say what one
pleases about public affairs . . . to be the
minimum guarantee of the First Amend-
ment."!

what is noticeahle ahout Black's con-
currence in Swllivan s its emphasis on
the “lactual background of this case?
lustice Black describes the atmosphere
In Mantgomery In some detail, and with
some familiarity.

“Montgomery s one of the localities in
which widespread hosulity 1o desegrega-
tion has been manifested. This hostility has
sometimes extended itsell to persons who
tavor desegregation, particularly 10 so-
called ‘outside agitators) a term which can
be made to fit papers like the Times, which
is published in New York, The scarcity of
testimony to show that Commissioner Sul-
livan suffered any actual damages at all
suggesis that these feelings of hostility had
al least as much to do with rendition of
this haltmillion-dollar verdict as did an ap-
praisal of damages, Viewed realistically,
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this record lends support to an inference
that instead of being damaged Commis-
sioner Sullivan's political, social, and finan-
clal prestige has likely been enhanced by
the Times' publication 4

Although Justice Black expressly tied his
remarks about the factual background of
the Sullivan case 1o the record before the
Court on appeal, we know that Justice
Black had information about the raclal
atmosphere in Montgomery from sourc-
es other than the record on appeal in
Sullivan.

Virginia Durr, a lifelong devoted cor-
respondent with family and friends,
wrote 1o her brother-in-law fairly fre-
quently after Virginia and Chiff moved
back to Alabamas Virginias letters
sometimes were long and anguished de-
scriptions of the lension and overt
violence that enveloped the Montgomery
communily as it came to terms with the
Brown decision, the bus boycont and the
freedom riders*® Hugo Black's letters
back to Virginia were briel and discreet
expressions of family atfection and snip-
pets of family newsa® The justice was

much too circumspect to respond to his
sister-in-law's comments on raclal strife
in Montgomery, but his response leaves
no doubt that he received and read
Virginia's letters and that from those let-
ters he knew quite a bil about the at-
masphere of hostility in Montgomery al
the time of the Sullivan decision.

Freedom of speech: Tinker v. Des
Moioes School District

in Tinker v. Des Moines School
District?? as in Barenblait v United
States, Hugo Black wrote in dissent, But
in this dissent, he seems to be on the
“wrong” side of the First Amendment is-
sue. As In Barenblatt and Sullivin, lustice
Black’s Alabama connection with Cliff
and Virginia Durr provides a clue to
Blacks position in the Tinker dissent,

In Tinker, a small group of students
ithree children) wore black armbands to
their respective schools “to publicize
their ebjections to the hostilities in Viet-
nam and their support for a truce!8
Learning of the armband plan before-
hand, the Des Maines school principals
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“adopted a policy that any student wear-
ing an armband to school would be
asked to remove it, and if he roflused he
would be suspended until he returned
without the armband.** The three
children wore their armbands to schoaol,
refused 1o remove them and were sus-
pended. When the children, through
their fathers, filed a complaint in federal
district court asking for an injunction to
restrain the schoo's from disciplining the
children, the district court dismissed the
complaint’® When the Eighth Circuil
Court of Appeals considerad the case en
hanc, that court split equally, leaving the
district court ruling intact

The United States Supreme Court
found that the children's wearing of arm-
bands in the circumstances of this case
was entirely divorced from actually or
potentially disruptive conduct by those
participating in it, “|Although a type of
symbolic speech], [ijt was closely akin to
‘pure speech’ which .. . is entitled to
comprehensive protection under the First
Amendment”*? The Supreme Courl re-
versed the lower coun, holding that “the
prohibition of expression of one par-

ticular opinion [here, opposition to the
nation’s involvement in Vietnamy], at least
without evidence that it is necessary 1o
avoid matenial and substantial interer
ence with schoolwork or discipline, is
not constitutionally permissible?

Justice Black dissented, in surprising-
ly passionate language™ He objected
primarily to the Court’s becoming the ar-
biter of discipline in the nation's schaols,
He held fast 1o his belief that the content
of speech never must be subject to cen-
sor, but he reminded the majority that the
Court has clearly, and properly, retained
the right to limit speech as to time and
place when appropriate,

“While | have always believed that under
the First and Fourteenth Amendments
neither the State nor the Federal Govern
ment has any awthaority to regulate or cen-
s the content of speech, | have newer be
lieved that any person has a right 10 glve
speeches or engage in demonstrations
where he pleases and when he pleasos

Justice Black found the children's wear-
ing of armbands to have been diverting,
although oot disruptive, and he disap-
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proved of the diversion’ The language
of the dissent reveals the justice’s strong
disagreement with the Court's decision:

“I1} the time has come when pupils of
statessupported  schools, kindergarens,
Rrammar schools, or high schools, can
diefy and flowt orders of schonl officials 1o
keep their minds on their own school-
work, it is the beginning o a new revolu-
tinnary age of POTTIASIVEDSS 117 this coun-
try fostered by the judiciary.

» 4.

In my view, teachers, in state-controlled
public schools are hited to teach
there . Naor are public school students
sent to the schools at public expense 1o
broacdcast political or any other views to
educate and inform the public . . . It may
be that the Natien has outworn that old-
fashioned slogan that ‘children are to be
seen nat heard, but one may, | hope, be
permitted ta harbor the thought that tax-
payers sendd children to school on the
premise that al their age they need to
learn, not teach.

L
“School discipling, ke parental discipling,
is an integral and Important part of trin.
ing our chikdren 1o be good citizens-
to be better citizens,

“Onee does not need to be a prophet or
the son of a prephet 1o know that after the
Court's holding 1oday some students in
towa schools and indeed in all schools will
be ready, able, and willing to defy their
teachers on practically all orders. This is
the more unfortunate for the schools since
grouprs of students all over the land ane
already running loose, conducting break-
ins, sit-ins, lie-ins and smash-ins. Many of
these student groups, as is all too familiar
to all whao read the newspapers and watch
the television news programs, have already
engaped in rioting, property seizures, and
destruction.
L B

“Turned loose with lawsulls for damages
and injunctions against their teachers as
they are here, It s nothing but wishful
thinking to Imagine that yaung, immalture
students will not soon believe it is their
tight 10 contrsl the schools rather than the
right of the States that collect the taxes to
hire the teachers for the benefit of the
puplls, This case, therefore, wholly with-
out constitutional reasons in my judgment,
stibjects all the public schools in the coun-
iy 1o the whims and caprices of their
loudest-mouthed, bul maybe not their
brightest, students, |, for one, am not ful-
Iy persuaded that school pupils are wise
enough, even with this Count’s expert help
from Washington, to run the 23,390 pub-
lic school systems in our 50 states, | wish,
therelare, wholly to disclaim any purpose
on my part to hold that the Federal Con-
stitution compels the teachers, parents,
and elecied school officials 1o surrender
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control of the American public school
wstem to public school students. |
dissent"™,

Again, Virginia Durr’s relationship with
the justice provides a clue to the ve-
hemence of Hugo Black’s dissent in Tink-
or By all accounts, Hugo Black was a
controlled and disciplined person who
believed in the obedience of children
and the orderly conduct of the nation's
citizenry’® He declared in Tinker that,
“IUlncontrolled and uncontrollable liber-
Iy is an enemy to domestic peace!'*
What that statement fails to acknow-
ledpe, however, is that the tension be-
tweren peace and liberty is chronic and
unresalvable, as Jahn Stuart Mill has ex-
haustively written® A npation can have
absolute peace only by foregoing liber-
ty, and absolute liherty only by forego-
ing peace,

in the Tinker dissent, Justice Black
reveals his fear of uncontrolled liberty, as
he had earlier revealed that fear to
Virginia Durr regarding the civil disobe-
dience crusade led by Dr. Martin Luther
King. Virginia visited her brother-in-law
“during the time of all the rioting and sit-
ins and marches. Hugo was opposed 1o
the marches, He thought they were terni-

ble . . . [that they) create a lot of trouble
and may cause rioting.” When the right
ol free expression too closely threatened
orderly peace, Justice Black drew back
from his absolutist position on free
speech to permit time and place limita-
tions 1o that right so that the liberty of
{ree expression would not destroy the na-
tion's orderly peace.
Barenblatt, Sullivan, Tinker: an
Alabama connection?

No claim is made here that Hugo
Black borrowed his First Amendment be-
liefs from his Alabama friends and rela-
tives Cliff and Virginia Durr. It is clear that
Black's views on the First Amendment
were molded early, within his own keen
mind, informed by his perceptive read-
ing of Jefferson, Blackstone, Mill and
others® The justices earliest Supreme
Court writings shaw him to be a passion-
ate advocate of both a literalist reading
of the First Amendment and an absolutist
application of the amendment

Nor is any claim made here that Hugo
Blacks friendship and kinship with
fellow Alabamians Cliff and Virginia Dure
improperly influenced the justice’s deci-
si0Nn on any case in any way. As Virginia

FOOTROTES

herself has made clear, the justice forbid
any mention or discussion of any issue
in a case pending before the Court,

“I never could have any power through
Hugo because the last thing Supreme
Coun justices' relatives can do is speak to
them about 4 case. They mouse themselves
immediately If that happens. If you were
ever known to speak ta Hugo about a case,
that would be the worst thing that could
happen, In fact, Hugo ard Sistet's dinner
parties were pretty dull because nobody
could talk about anything very much, They
were always so afraid it would come up
betore the Supreme Court, We usually
talked about roses and tennis, And
sometimes  Bill Douglas  would  sing
hymns. He was raised very strictly in the
church and he knew the most marvelous
array af hymns/'s4

Notwithstanding those caveats, it is in-
disputable that Supreme Court justices,
like all human beings, neither create nor
apply theorles in a vacuum, Justice Hugo
Black's self-education through his exten-
sive reading provided part of the material
background against which the justice
wrote his opinions, His relationship and
communication with lellow Alabamians
Clifford and Virginia Durr, and others,
also contributed 1o the background ma-
terial for those opinions, ]
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Building Alabama’s Courthouses

The following continues a history of Ala-
bama’s county courthouses—their ori-
gins and some of the people who con-
tributed to their growth. The Alabama
Lawyer plans to run one county’s story
in each issue of the magazine. If you
have any photographs of early or pres-
ent courthouses, please forward them
to:

Samuel A, Rumore, |r.
Miglionico & Rumaore
1007 Colonial Bank Building
Birmingham, Alabama 35203-4054

Clay County

In 1850 Alabama was divided into 52
counties. No new counties were estab-
lished until the Reconstruction period.
Between 1866 and 1868 the Legisiature
created 13 counties and among those
was Clay County, which was formally
established December 7, 1866,

The county was named for Senator
Henry Clay of Kentucky, the famous
statesman and political leader, The coun-
ty seat is Ashland, which was named in
honor of Clay's plantation home near
Lexington, Kentucky,

Since Clay County was established in
1866, the county itsell had no part in the
early history of Alabama. The county Is
located between Randolph County an
the east and Talladega County on the
west and was formed from territory taken
from these two counties,

The act establishing Clay County
called for an election 10 be held the first
Monday in March 1867 to select officers

by Samuel A. Rumore, Jr.

for the county and choose a county seal
site, Until a county seat was selected,
courts were held in Lineville. At that time
this community was located on the exist-
ing line between Clay and Randalph
counties, Subsequent territorial changes
have pushed the line farther east, and
Lineville today is well within the Clay
County boundary,
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In the 1867 election, voters had to
choose between Lineville and the geo-
graphic center of the country for their per-
manent county seat. The center received
the greater number of votes; however, be-
cause a certain Hollingswoarth Watts do-
nated to the county 40 acres of land two
miles east of the actual geographic
centern, the county seal was established
al its present locatlon. {And, as previ-
ously noted, the town was called
Ashland.)

In 1867, construction began on a one-
story frame courthouse in Ashland. Pend-
ing its completion courts were held in
the old Lineville Baptist Church, The first

Clay County Courthouse

226

July 1988



courthouse in Ashland served the coun-
ty until December 18, 1875, when a fire
destroyed the building and virtually all
of the county records,

The county commissioners levied 3 lax
in 1876 for the construction of the second
Clay County Courthouse, This building
was formally accepted by the commis-
sion May 6, 1878, It was a two-story brick
structure that had an external stairway
leading to the upstairs courtroom, This
building served the county lor almaost 30
years,

The cornerstone for the present Clay
County Courthouse was dedicated
August 10, 1906. Charles W. Carllon was
the architect and also designed the
neighboring Cleburne County Court-
house whose cornerstone was laid in
1907, Harper and Barnes were the con-
tractors tor the Clay County Courthouse,

The building is very impressive for a
small county seal town. Its external ma-
tertals are yellow brick and concrete, and
its exterior dimensions are 105 feet by 69
feet, The structure is three stories tall, and
each corer of the building has a minor
dome, In the center is a large elevated
dome with a clock facing in each direc-
tion; this sitver dome is topped by a bell
tower. The unique leature of the court-
house, a symbolic statue of “Blind Jus-
tice” holding her scales, is mounted on
the lower,

The Clay County Courthause conlains
elements of a number of architectural
styles, Each of the four sides contains
three arched entranceways. Over these
entranceways are two simple Daric col-
umns; above the columns are triangular
;w(ilm{‘nta

The most famous native of Clay County
must be the late U.S. Supreme Court jus-
tice Mugo Black, Justice Black was born
ih rural Clay County, but his family
maoved to Ashland o December 1889,
before he turmed four. |t has been re-
counted by one biographer that Hugo
Black was a frequent spectator at trials
in Clay County from the age of six, ob-
serving and playing the role of lawyer as
a bow.

Alter graduating from the University ol
Alabama School of Law in 1906, Hugo
Black returned home to hang out his
shingle at the age of 20, Although he was
considered a bright fellow, most of the
citizens of Ashland took their legal cases
to older lawyers,

The Alabama lawyer

Black spent over $1,500 setting up his
law office. This represented a large por-
tion of the inheritance he received from
his parents, His office was located on the
second floor of a building adjoining the
courthouse square. The brand new court-
house of 1906, which remains the pres-
sent Clay Count Courthouse, was the cne
which greeted the fledgling lawyer in his
first cases,

Unfortunately, a fire in February 1907
destroved Black's office and law library.
Since he could not aftord insurance, the
loss was complete. AL the age of 21, Black
left his hometown to seek his fortune in
the booming city of Birmingham, That
fire in Ashland changed the course of
Hugo Black’s life, and the rest of his life%s
story was played out away from the Clay
County Courthouse. =]

Samuel A, Rumore, |r, is a graduate of
the University of Notre Dame and the
Uiniversity of Alabama School of Law. He
served as founding chairman of the
Alabama State Bar’s Family Law Section
and is In practice in Birmingham with

the firm of Miglionico & Rumore,

O Estate planning

[J Estate settlement

[0 Manital dissolutions

[0 Recapitalizations

[ Employee stock
ownership plans

Introduce

Your Clients
to a
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Refer them to Business Valuation Services for expert deter-
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QUESTION:

Attorney ‘X’ represented the City of ‘H’ as its city alttorney
for a period in excess of 20 years. During the time of Attor-
ney ‘X's’ service as a city attorney, it became the custom
and practice of Attorney ‘X' to retain the originals of all
deeds, contracts, writings, bond documents, etc. in his law
office files. On several occasions prior to City Attorney “X's’
being discharged as city attorney, the City Council of City
of ‘M’ requested that he turn over to the city clerk the
original of all deeds, contracts, bond documents, etc, in his
possession to which the city was a party or to which the
city was obligated or had rights or privileges arising
therefrom, The documents were not turned over to the city
clerk. Attorney ‘X’ was discharged as city attorney. At the
time of discharge, Attorney ‘X’ retained pending and open
files which were at that time being handled by AHorney “X's’
office and all dosed files which had been accumulated by
Attorney ‘X's’ office during his years of service as city al-
torney for City of ‘H..

The city council has requested that Attorney ‘X’ turn over
to the new city attorney all pending legal files and matters
which were being handled by Attorney ‘X' office at the time
of his discharge as well as the original documents ac-
cumulated by Attorney ‘X’ during the years of his represen-
tation as city attorney. The City has instructed that Attorney
X’ is to take no further action in the representation of the
City of 'H’ in any past, present or future matters, Assume
that Attorney ‘X’ has been paid in full for all legal represen-
tation relation te all closed files in his possession, Assume
further that Attorney ‘X’ has been paid in full for a portion
of the open and pending files in his possession at the time
of his discharge and has submitted statements for services
repndered for the remaining portion of the open and pen-
ding files in his possession which have not been fully
satisfied by the City. Based on the hereinabove assumed
facts, this letter will serve as a formal request that your of-
fice issue opinions as to the following inquiries:

1. ¥hat rights of possession or interest does the City of
‘H’ have in and to the contents of all closed files which have
heen accumulated by Attorney ‘X’ during the time of
representation of the City of ‘H' as their City Attorney,
assuming that Attorney ‘X’ has been fully compensated for

all legal services rendered relating 1o such closed files?

2. What rights of possession or interest does the City of
‘H’ have in and to all original deeds, contracts, bond docu-
ments or other writing to which the City is a party, is
abligated or has any rights or privileges arising therefrom
which have been retained by Attorney ‘X’ in his law office
files, assuming Attorney ‘X’ has been fully compensated for
all legal services rendered as relates to such filest

3. What rights or privileges does the City of ‘H’ have to
examine or make copies of the contents of all files retained
by Attorney 'X'?

4. Who should bear the cost of duplicating the contents
of any files obtained by Attorney 'X’ for which Attorney ‘X’
has been fully paid for all professional services rendered
in relationship to such open, closed or pending filest

5. Based on the facts set out above, does Attorney ‘X’ have
a right to an attorney’s lien on any of the files retained by
his officet If the answer is in the affirmative please state
to which files the attorney lien would attach and what rights
or obligations are awarded to Attorney ‘X’ upon the attach-
ment of such lient”

ANSWER:

Subject to the attorney’s lien provided for in Code of
Alabama (1975), § 34-3-61, the attorney must provide copies
of a client's complete file to the client upon request if it is
material delivered to the lawyer by the client or if it consists
of an original document prepared by the lawyer for the client,
A lawyer Is not required to provide copies of legal analyses
o the client unless he has specifically agreed to do so
previously, and he is not required to furnish notes, research
and inter-office memoranda which went toward the compila-
tion of the final product unless he has previously agreed to
do so. This is so whether the attorney (1) voluntarily withdraws
from representation under DR 2-111, (2) is discharged by his
client, (3) continues to handle the active matter or (4) con-
cludes the matter and closes the file. Should the attorney
choose 1o maintain a copy of these materials for his records,
he must pay for the photocopylng expense. Where the attor-
ney has received full compensation for his services rendered
in connection with a given file, he must surrender these
materials to the client upon the client's request.
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DISCUSSION:

All of the above questions can be boiled down to one: To
whom do a client’s files belong, the client or the attorney?
If the files belong to the client, they must be turned over to
the client upon requeslt. If they belong to the attorney, then
it is fair to make the client pay for a copy of the file, If the
files belong to the client, it should be immaterial whether
the files are closed or pending, Curiously, we have been able
to find almost no guidance on the subject. There are no
Alabama cases which directly address the issue, nor has the
Disciplinary Commission issued ethics opinions on poinl.
The Code of Prafessional Responsibility contains no provi-
sions addressing this issue, nor are we able to locate any per-
tinent opinions issued by the ABA,

DR 2-11(AN2) provides that:
{A) In Genetal

LI

{2) In any event, a lawyer shall not withdraw from
emplayment until he has taken reasonable steps 10
avoid loresecable prejudice to nghts of his client, in-
cluding giving due notice 1o his client, allowing time
tor emplayment of other counsel, delivering to the
client all papers and property to which the client is
entitled, and complying with applicable laws and
rules, (emphasis added)

Thus, whether the altorey’s employment is terminated by
his voluntary withdrawal under DR 2-111(C), or whether he
is fired by his client under DR 2-11(B)(2), our Code of Pro-
fessional Responsibility requires that the attorney relinquish
to his client ™, ., all papers and property to which the client
is entitled.” The Code is silent as to whether an attorney must
turn over the client’s “papers and property” in other circum-
stances, as where the attorney remains in the case until its
conclusion or where the attorney retires or dies.

Further, DR 2-111A)2) begs the question by requiring the
attarney to deliver to the client papers and property ¥ . ., to
which the client is entitled” In order 1o determine the client's
entitfement, we must reler to Code of Alabarma (1975),
14-3-61, which provides that:

Attorneys-at-law shall hive a lien on all papers and money
of their clients in their possession for services rendered o
them, in reterence thereto, and may retain such papers until
said claims are satisfied, and may apply such money ta the
satisfaction of said claims,

This statute, of course, creates the so-called "anorney's lien”
authorizing an altorney to retain his client's papers until his
claim against the client lor services rendered is satisfied,
When the claim is satisfied, the statutory authorization for

retention of the files is terminated, 1t follows then that the
files must be surrendered to the client upon request and
therefore constitute the client's property. There would be no
need to create a statutory lien on the attorney’s behalf if the
files in fact belonged to the attorney.,

The statute further begs the question, however, in apply-
ing the lien to “ ., | all papers and money of their client in
their possession , , . ” Neither this statute nor any case inter
preting it defines which papers belong to the client. Does
this refer merely to original documents which the client has
provided the attorney in the course of representation, as some
state bars have held? Does it refer additionally 1o cour
pleadings and other documents of public record? Or does
it apply to the entire file developed by the attorney!

The sole guidance thal we have been able to locate is an
arder of the Supreme Court of Alabama dated October 1,
1984, which provides that a trial transcript purchased hy the
state for use of indigent defendants in criminal appeals is the
property of the criminal defendant and must be returned to
the defendant upon his request, By extension we hereby hold
that the client is entitled not only to documents which were
furnished by the client 1o the lawyer in connection with the
representation, but also to any materials in the file furnished
to the attorney on the client's behalf, In addltion, and by ex-
tension, the client is also entitled to original documents
prepared by the lawyer for the client, such as deeds, wills,
pleadings and the like, and 1o other documents of public
record,

Pravided  that
the attorney has
been compensat-
ed by the client
for services ren-
dered, the mate-
rials in the file
that are furnished
by or for the cli-
enl are therefore
the client’s prop-
enty and must be
')ll”l?ﬂ(i!?ﬂ.?d to
the client upon request. it follows that if the attorney chooses
o keep a copy of the matenals, it must be at his own expense.

The "“Opinion of the CGeneral
Counsel” published in the May
issue of the Lawyer erraneously in-
dicated that John A, Yung, IV, and
Alex W, Jackson were the authors,
Former acting Assistant General
Counsel Holly L. Wiseman issued
that particular opinion.

Where the attorney has not been fully compensated, the
cllent's possessory rights o the (ile are subject 1o the attorney's
lien statutory created by § 34-3-61, The interpretation of that
statute is a matter of law rather than of ethics and is not one
which we are empowered 1o address, |

The Alabama Lawyer

229




Young Lawyers’

uring the past bar year, |

have had the privilege of

working with many young
attorneys dedicated to the betterment
of their profession. | express my ap-
preciation o each young lawyer
throughout Alabama for the privilege
of serving as president of this young
lawyers' section. Al the annual meet.
ing in Birmingham this month, my of-
ficial involvement with YLS ends, bu
I leave the office with many fond
memaoties, The achievements of this
section during the past year were
made possible by the hard work of
many persons, most natably the offi-
cers and executive committee mem-
bers who are Gunter Guy, Mont-
gomery, president-elect; James Andier-
son, Montgomery, secrelary; Percy
Badham, Birmingham, treasurer;
Claire Black, Tuscaloosa, immediate
past president; Robert Baugh, Birm-
ingham, grants; Preston Bolt, Mobile,
annual Seminar-on-the-Gulf, social ar-
rangements; Laura Crum, Monl-
gomery, bar admissions; Taylor Flow-
ers, Dothan, local bar liaison-south;
Pat Harris, Montgomery, child advo-
cacy: Tom Heflin, Tuscumbia, local
bar liaison-north; Sid Jackson, Mobile,
annual Seminar-on-the-Gull, speaker
and program; Rick Kuykendall, Birm-
ingham, ABA/YLS Liaison; Warren
Laird, Jaspar, issues; Terry McElheny,
Birmingham, meeting arrangements;
Keith Norman, Montgomery, Youth
Judicial Program; John Plunk, Athens,
by-laws; James Rea, Birmingham, al-
ternate dispute resolution;:  Steve

Section

Rowe, Birmingham, CLE; James
Sasser, Montgomery, senior bar ad-
ministrative  liaison;  Steve  Shaw,
Birmingham, Law Week; Rebecca
Shows-Bryan, Montgomery, publica-
tions; Amy Slayden, Huntsville, Con-
stitution bicentennial; and  Duane
Wilsan, Tuscaloosa, disaster legal
asstslince.

| extend thanks to State Bar Presi-
dent Ben Harris and President-elect
Gary Huckaby for their encourage-
ment of YLS activities and to the
board of our commissioners and the
staff of the Alabama State Bar for their
continuing support, | take this oppor-
wnity 1o mention several highlights of
the past year.

Youth Judicial Program

This project continued to flourish
under the leadership of Keith Nor-
man. This year, over 600 high school
stuclents and approximately 80 attor-
neys were involved in the program.
Forty-eight teams from 13 different
high schools in Montgomery, Birm-
ingham, Auburn, Wetumpka, Doth-
an, Prattville and Opelika participated
in the mock trial campetition. The
program utilized the YLS videotape
lor recruitment and preparation, and
we congratulate all participants in the
pragram, especially the first place
plaintiff’s team from Woodlawn High
School in Birmingham and the first
place defense team from Dathan's
Northview High School. The Wood-
lawn stucents were assisted by the
trial advoracy program of Cumber-

Charles R, Mixon, |r.
YLS President

land Law School, and the Northview
students were led by Lexa Dowling of
Dothan.

Bar admissions

The YLS again sponsored rwo bar
admissions ceremonies in Montgoms-
ery. Laura Crum once again did an
outstanding job in coordinating these
events. In October, Robent Potts,
counsel to The University of Alabama
Systern and a former president of the
YLS, spoke at the luncheon following
the indoction, In May, we were hon-
ored that Major General Robert Nor-
iis, soon to be general counsel of the
Alabama State Bar, servixl as the
speaker,

Annual Seminar-on-the-Gulf
With the leadership of speaker and
program chair Sid Jackson and social
arrangements chair Preston Boll, this
May seminar al the Sandestin Beach
Resort was again well attended. With
the cooperation of the Alanama Bar
Institute for Continuing Legal Educa-
tion, the seminar presented six hours
of CLE credit. In addition, Common-
wealth Land Title Insurance Company
sponsored the annual golt tourna-
ment, We were provided with cock-
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tail receptions by the Birmingham firms
of Pittman, Hooks, Marsh, Dutton & Hol-
lis and Emond & Vines. The court report-
ing firm of Foshee & Turner of Birming:
ham sponsored a Satuiday afternoon
beach party. A traditional highlight of the
seminar is the Friday evening party with
music provided by “The Soul Practi-
tieners” ol Birmingham, composed of
Bob Norman, Vaughn Blalock, Jim Bur-
tord, John Chiles, Charlie Beavers, John
Hall and Mike Wright, This party was
sponsoted by the Birmingham firm of
Heninger, Burge & Vargo, Our thanks to
all atendees and, particularly, ta our very
BENErous sponsors,

Continuing legal education

Through the hard work af chaitman
Steve Rowe of Birmingham, the Young
Lawyers' Section again sponsored he
Bridge-the-Gap seminar in March, The
section 1s also sponsoring the “Update
‘BB Recent Developments in the Law”
seminar at the annual meeting in Birm-
ingham this month. This event, expected
to draw a very large crowd, will include
legislature update, sports law, recent de-
clslons af the Alabama Supreme Court,
federal sentencing guidelines, deceplive
trade practices act and Model Rules o
Protessional Conduct.

Other convention highlights

In addition 1o the Update *88 Seminar,
the YLS will hold its annual business
meeting Thursday afterncan of the annu-
al meeting, We encourage the attend-
ance and participation of all young
lawyers,

Thursday evening, the YLS, in conjunc-
tion with the Bimingham Young Low
yers' Section, will host a parly beginning
al 9 p.m, at the Birmingham Botanical
Gardens. The cost is $7.50 per person,
and the entertainment will be provided
by “The Soul Practitioners.”

My involvement tn the YLS has been
ane of the highlights of my legal career,
I strongly umge each young lawyer to he-
come mare active in your profession, |
invite you to contact Gunier Guy, the
new president of YLS, 10 volunteer your
time and energy to your profession, Wl
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to Pension
and
Profit
Sharing
Plans

by David 8. Dunkle

The futire of social
security Isn't so secore,
Informed employees are
planning their futures
more carefully. The best
and brightest are
demanding more out of
pension and profit sharing
plans. Smart employers
are looking lor ereative
Ays 1o maximize em-
ployee benefits while still
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minimizing cost 1o the com-
pany. And shrewd attorneys
are learning how te benefit
from this trend.

Guide to Pension
and Profit Sharing
Plans: Taxation, Se-
lection and Design
examines all the important
aspects of structuring and
administering pensions,
profit sharing or other de-
ferred compensation plans,

Dravid 8. Dunkle

David S. Dunkle s a
member of the Alabama and
North Carolina state bars
as well as the ABA Section
on “Taxation and employee
benefits committee. He is
a principal in the law firm
of Lewis Martin Busnett &
Dunkle Professional Cor-
poration in Birmingham,
Alahama
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The 1988 regular session of the Alabama Legislature
ended without passing the general fund or spectal educa-
tion trust fund. Consequently, there will be at least one,
and probably more, special sessions this year,

During the regular session 690 Senate bills and 1,061
House bills were intreduced, Only 387 of these hills be-
came law, Of these, 320 (83 percent) were local acts or
limited in application. The following is a review of some
of the remaining 67 bills which have statewide concern,
Redemption of real property (act 88-441)

This act, drafted by the Alabama Law Institute, revised
the law with respect 1o who may redeem property that has
been foreclosed and in what priority. It further provided
for what are allowable charges. it leaves intact the present
aneyear right of redemption. This act became effective
January 1, 1988,

Legal malpractice (act 88-262)

This act revises the “Legal Service Liability” law by estab-
lishing standards of care and requiring the plaintiff to prove
the lawyer violated the applicable standard. Also, under
the terms of the act, a twoyear statute of limitation is estab-
lished. In the event that an act or omission could not have
been discovered within the two-year penod, the plaintifl
must file the action within six months from the date of
discovery of facts indicating an acl or omission by the at-
tomey, However, in no event may an action be commenced
more than four years after the act or omission occurred,
The bill further pravides for settlements of disputes he-
tween a petson and an attorney by voluntary arbitration
and sets out the procedure for the arbitration,

Others of general interest

The Legislature removed the interest limit on credit cards
{act BB-80), They also provided that mortgages which are
placed on property are valid, and title will not divest from
the mortgagee until all secured obligations are paid out
and there is no commitment or agreement by the mort-
gagee to make advances, incur obligations or otherwise
give value under any agreement {act 88-87),

Ala, Code § 51915 regarding garnishments has been
revised to provide that garmishments under the “mini-code”
will be the same as that provided other garnishments, Pre-
viously a gamishee was guaranteed a minimum take-home

Legislative Wrap-up

by Robert L. McCurley, Jr.

pay of 50 times minimum pay ($3167.50). This has been
revised 10 30 imes minimum pay ($100.50). Also, personal
property exemptions found in Ala. Code § 6:10-6 and
6-10-37 have been revised (act 88-294),

The Legislature further provided for interpreters to be
provided during judicial proceedings for persons defective
in speech or hearing (act 88-538),

Fiduciarles may make certain elections to divide or keep
separate a trust or estate in light of the generationskipping
transfer tax with respect 1o transfers in trust and decedents
dving on and after January 1, 1987 (act B8-340).

Anyone who intentionally and without authority diverts
utility services may be civilly liable for three times the loss
of revenue plus the cost of repairs and attorney's tees, This
act also provides that anyone convicted under Ala, Code
§ 13-A8-10 shall "conclusively” be liable under this act (act
88-542).

In the criminal law area several bills were passed. The
judge may sentence a convicted defepdant to “boot camp”
aperated by the Departiment of Conections (act 48-163).
Before a criminal defendant who has been tried and found
not guilty by reason of insanity and committed to the cus-
tody of Mental Health may be released, the department
must apprise the court that the detendant no longer is men-
tally ill and the court must set a hearing before release
(act 88-580. The Legislature amended Ala. Code § 13A3-1

Robart L. McCurley, Jr, is the
director of the Alabama Law
Institute ar the University of
Alabama. He recoived his
undargraciuale and law de
grees from the Univarsily,
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to redefine the defense of insanity to
“_the defendant, as a result of severe
mental disease or defect, was unable o
appreciate the nature and quality of his
acts . ... " (act BB-654),

The Institute also proposed to the Leg-
islature a revision ol the “power of sale”
law. This bill passed the Legislature only
to receive an executive amendment
which effectively vetoed the bill since i1
was returned to the Legislature with only
ane day remaining and the Senate locked

in a filibuster. Also introduced was a
trade name law which passed the Senate,
but time ran out befere it could be con-
sidered in the House of Representatives,

We are very appreciative of the law
firms that loaned a lawyer to work with
certain legislative committees, Special
thanks this year go to Balch & Bingham
for the loan of Keith Norman who
worked with the Senate Judictary; Rush-
ton, Stakely, Johnston & Garrelt for the
lean of Holley Knowles who was counsel

to the House Ways and Means Commit-
tee; and to Jackson Hospital for the loan
ol Gregg Everett who assisted the House
of Representatives Judiciary.

Annual meeting of the Institute
The annual meeling of the Alabama
Law Institute will be held Thursday, July
21, 1988, at 4 p.m. in the Avon room of
the Wynirey Hotel during the state bar
annual meeting In Birmingham.

Name

SPEAKER’S BUREAU APPLICATION !

WE WANT YOU TO
JOIN OUR

The Committee on Lawyer Public Relations, Information and
Media Relations is instituting a statewide speaker’s bureau to
provide speakers for civic organizations, schools, churches and
other interested groups. The committee will compile a list of all
lawyers in the state who are interested in serving on the speak-
er’s bureau and will endeavor to provide speakers from the same
community or general area from which a request for a speaker is
-received. All requests will be handled through the Alabama State
Bar Headquarters. If you are interested in serving as a member
of the speaker's bureau please fill out the following form and re-
turn it to the Alabama State Bar, P.O. Box 4156, Montgomery,
Alabama 36101.

!

Address

Firm Name (if applicable)

City

State

Telephone

1)

Please list subjects on which you are willing to speak:

2)

3)

L—a__..-”—-.——-.—..___ R e p———
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ommittee News

Insurance Committee
AIM is organized

A board of directors has been estab-
lished and officers alected for the bars
captive insurance company, known as
AlM—Allorneys’ Insurance Mutual of Ala-
bama, Inc. The first meeting of the board
was held May 19, 1988, at the bar head-
quarters. The directors present were,
Claire A, Black: Reginald T. Hamner: Ben
H. Harrls, Ir.; P. Richard Hartley; Henry
T. Henzel; L. Tennent Lee, [l; Charles H,
Moses, 11; Willlam D, Scruggs, Ir; Jere C.
Segrest; Harold L. Speake; Norborne C,

Stone, Jr; ane Cathy S, Wright, The board
ratified articles of incorporation and ap-
proved bylaws for the new carporation.
In addition, the tollowing officers were
elected: Ben M. Hams, r., chairman of
the board; Henry T. Henzel, president
and vice chairman; Cathy 5 Wright, vice
president; Charles H. Moses, 1Il, secre-
tary; Reginald T. Hamner, treasurer,

Jack Stevenson and Eric Carlton of the
Burr and Forman firm were retained as
legal counsel 1o handle AIM'S incorpora-
tion and obtain the Alabama Department
of Insurance’s and the Alabama Securities

Commissions appraval for AlM's pro-
posed aperation and capitalization,
McNeary Isurance Consulting Services
of Charlotte, North Carolina, which has
advised several other bar assoctations in
the startup of their captives, has been in-
volved in the imtial organization of AlM
and will continue 10 serve as consultant
throughout its early operation. The pres-
ent timetable calls for AIM to seek ap-
proval from the Department of Insurance
and the Securities Commission in time
for a July 23 presentation to bar members
al this year's annual meeling, el

K3N

NOTICE

Effective May 13, 1988, legislative act 88-660
transfers the responsibilities previously delegated
to the State Board of Health, by section
32-5A-194 of the Code of Alabama, to the
Department of Farensic Sciences.

All inquiries regarding the program (chemical
tests; admissible as evidence; procedure for valid
chemical analyses; permits for individuals per-
forming analyses; persons qualified to withdraw
blood; presumptions based on percent of alcohol
in blood; refusal to submit; no liability for techni-
cian) should be directed to: Dr. James Buttram,
Department of Forensic Sciences, P.0. Box 231,
Auburn, Alabama 36830. Phone (205) 887-

7001,

—Robert B. Finley,
staff assistant to State Health Officer

NOTICE

To Lawyers Negotiating
Settlements of Cases
Submitted to the
Alabama Supreme Court

It is the court’s current policy that if the par-
ties are negotiating a settlement of the case after
submission, they should notify the clerk in
writing and request that the submission be
suspended, pending said negotiations. If one of
the parties notifies the clerk that a settlement can-
not be reached, the case will be resubmitted.
Also, if a party objects to the suspension of sub-
mission, the case will remain under submission.
No appeal will be dismissed after circulation of
a proposed opinian.
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“NOBODY CAN GET ATOP QUALITY
CORPORATE KIT TO YOU FASTER
THAN CORPEX. I GUARANTEE IT.”

Stephen Murtha,
President
Corpex Banknote Company
"We're not afraid of a statement like that, We “If you're not completely satisfied that
think we make the finest, most comprehensive we're the best and the fastest source for
corporate kits available, And we guarantee corporate outfits, we'll give youyour money
overnight delivery to any place in the continen- back. And you can take that to the bank!”

tal United States.* That's the kind of quality
and service that has earned us a reputation
of consistency and reliability with attorneys
for fifty years,

Place a standard order of a Corpex kit by
2 p.m. EST, and it will be on a plane to you
that same night."

EVERY CORPEX CORPORATE KIT COMES IN
MATCHING SLIPCASE COMPLETE WITH;
s corpamte seal In foldowiy pocket
& 20 custome printed stock centificates
s utock translonr ledper
« i) blank sheets lor minutes or Hime-saving printed
irleites ancd bysliws
s speclal forms section with complete IRS requine
ments for Sub-Chapter S election, medical and dental
relmbursement plans, Section 1244 form, IRS 554
larmy, annual mesting lorms
Standiard outfit, $49.75; with printed minutes and
by-laws, 552.2%, 3% page "S" Election Sectlon
with kit, 56,75 (ordered separately, $13.2%).
Prices include dellvery In Continental
LS Alaska and Hoswali




MCLE News

by Keith B. Norman
Director of Programs

As director of programs for the Ala-
bama State Bar, one of my duties will be
to oversee the operation of our bar's man-
datory CLE program. My use of the word
"oversee” is intentional: the mandatory
CLE program is essentially self-operating
thanks to a very fine commission and ad-
miristrative assistant Diane Weldon, Also
mich praise is due to Mary Lyn Pike who
gulded mandatory CLE from its inception
through its implementation and who is
largely responsible for its success, In-
deed, we are fortunate to have a program
that is admired and respected by bar
associations across the country, To Mary
lyn, Diane and present and former
members of the Mandatory CLE Com-
misslon, | express my sincerest appreci-
ation for their work in developing and
improving this program over the last six
years, Their sense of responsibility and
diligence has made my job easier and no
doubt maore enjoyable,

Al its meeting in Montgomery April 1,
1988, the Mandatory CLE Commission:

{1} Recognized the issuance of 1,061
certificates 10 members earning

25 or more credit hours during
the calendar year 1987;

(2) Declined to waive the late filing
fee of two attorneys for CLE re-
ports received after Monday, Feb-
ruary 1, 1988;

{3} Approved an amended delicien-
cy plan which allowed for the
earning of credits after the March
! deadline on the basis that the
reqguesting attorney was unable
to earn the credits listed in his or-
iginal deficiency plan because of
sickness;

(4)Granted a request for late
amendment to the 1987 repan-
ing form on a one-time basis;

{5 Denied a request lor a refund of
the late filing fee for a report re-
cetved after Monday, February 1,
1988;

(6) Denied approval for a seminar
on AIDS because the program
was not designed primartly for
attorneys and did nol focus on
subsstantive law;

(7} Approved a seminar In Albu-
querque, New Mexico, for 60
hours' credit, specifically for
those topics taught by attorneys;

(8) Declined to approve an ap-
proved sponsor's seminar on
legal services marketing because
it did not focus on substantive
legal issues;

{9 Approved (or 4.0 hours’ credit a
seminar on financial planning
and the practitioner, sponsored
by the University of Nonth Ala-
bama Office of Continuing Edu-
cation;

(10) Approved, retroactively, a 1987
program, for which the approval
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deadline had passed March 1,
1988;

(11} Voted to amend Regulation 5.1 to
read as follows:
Any reporlt sent by certified,
registered ar express maif of the
United States Postal Service and
postmarked January 31, or the
next business day If January 31 is
a Saturday ar Sundiy, will be
considered timely filed. All
others must be accompanied by
the $50 late filing fee in the form
of a check made payable to the
Alabama State Bar, Reports not
so accompanied will be return-
ed to the attorneys liling them,
and thaose attorneyvs will be
deemed not in compliance on-
til the fee is paid,

(12} Declined a request for walver of
1.2 hours of CLE credit.

At [1s May 20, 1988, meeting in Mont-
gomery, the MCLE Commission:

{1} Approved three comparative law
programs, one submitted by the
University of Mississippi School
of Law and two by the American
Bar Association;

(2} Tabled a request by two attormeys
for credit for presentations made
at a program not designed pri-
marily for attorneys, pending
receipt of an evaluation sum-
mary;

(3) Tabled a request by an attorney
for antendance ol a mixed audi-
ence seminar not designed
primarily for attomeys, pending
receipt of an evaluation sum-
mary;

i4) Denied approved sponsor status
to an organization which mar-
kets its legal-oriented programs
primarily 10 pon-lawyers,
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Recent Decisions of the
Alabama Court of Criminal
Appeals

Proof of bias
Janes v. State, 1 Div, 539 (April 12,
1988}—The Alabama Count of Crimi-
nal Appeals, in a unanimous opinion,
rversed the conviction of Jones be-
cause of the trial court’s failure 1o allow
delense counsel 1o prove bias through
prior inconsistent statements of 1he
witness, Judge Taylor critically noted:
... Great latiude s 10 he al
lewxed an accused inan etfort W
show the bas of an important wil-
ness as to conlested issues in a crime
inal case” 8¢ John v State, 358 So.2d
812, 816 (Ala.Crim App. 1978). “The
trial court bas very little, if any, dis-
cretionary dght 1o exclude from evi-
dence an impontant kit showing
the hias of a witness)” Proctor v
State, 337 So,2¢ B28, B30 (Ala.Crim.
App. 1976).

Ordinarily, the way 1o show bias on
the part of a witness is 10 directly ask
him his feelings regarding the ac-
cused, If the witness denies bias, then
trial defense counsel is enlitled to
prove facts 1o show such blas, Page v,
State, 487 S0.2d 999, 1003 (AlaCrim.
App.1986); See also C. Gamble, Mc-
Elrov’s Alabama Evidence, §149.0101)
(3 ed. 1977,

In Jones, the trial courl refused to
allow the defendant the opportunity
o independently prove facts tending
1o show hias on the part of the state's
witness on the ground that the de-
fense witness's 1estimony would be
“rank hearsay)”

The law is to the contrary; the gen-
eral rule is that:

Prior inconsisten! statements of a
wilness made out of court ane admis-
sible in evidence lor the purpose of
showing that the wilness is not wor-
thy of beliel—that s, for impeach-
ment purposes, Such evidence s not
classed as hearsay. (emphiasis added)

Expansion of automobile excep-
tion 1o warrant regquirement
Stanfield v, State, 6 Div. 300 (April

Recent

Decisions

by John M. Milling, Ir.,
and David B. Byrne, Jr.

26, 1988)—The Alabama Court of
Criminal Appeals, through Presiding
Judge Bowen, affirmed the conviction
ol the defendant for trafficking in co-
caine and other controlled substances.
The defendant argued on appeal that
the warrantless search of his person
and his automobile were illegal and in
violation of his Fourth Amendment
rights. Judge Bowen's opinion gives an
excellent analysis of the expansion of
the automobile exception o the war-
rant requirement since Carroll v,
United States, 267 1.5, 132 (1925),
in the opinion, the court abserved
that the post-1982 supreme court de-
cisions involving the automobile ex-
ception have sent a clear and unmis-
takable signal: “No warrant is needed

John M. Milling,
It 1s a member of
the firm of Hill,
Hill, Carter, Fran-
co, Cole & Black in
Montgomery, He
is a graduate of Spring Hill College
and the University of Alabama School
of Law. Milling covers the civil portion
ol the decisions,

David B, byrne, r,
is a graduate of the
University of Ala-
bama, where he
recefved hoth his
\ undergrachuate and
law degrees, He is a member of the
Maontgomery firm of Robison & Belser
and covers the criminal portion of the
decisions

The Alabama Lawyer
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even absenl true exigenl c¢lrcum-
stances . . . Probable cause is sufficient
in all instances 10 Justify a warrantless
search of a vehicle . ... "

The cases of United States v. Ross, 456
LS. 798 (1982), and United States v,
Johns, 469 U5, 478 (1985), are “ground-
ed primarily on a ‘lesser expectation of
privacy’ theory and . .. abandonfed)
even the pretense of exigent circum-
stances attributable to the continued
maobility of the wehicle!”

The court of criminal appeals, based
upon that authority, held as follows:

“ . Generally, @ vehicle may be
searched an probable cause without a
warrant and without a demonstration
of any exigent cireumstances other than

its own inherent or eady mabllity. The
exception to this general rule applies
when the vehicle is located on prem-
ises where the defendant has a leglti-
mate expectation of privacy,”

lllegal detention will not support
conviction of escape from custody

Vickers v. State, 4 Div. 944 (April 26,
1988)—Vickers was convicted of escape
in the third degree in violation of § 13-4
10-10-33, Cade of Alabama (1975), On
appeal, the defendant argued that he was
improperly detained for the act of speed-
ing with a “suspicion of DUI” and, there-
fore, was improperly convicted of escape
in the third degree, Escape in the third
degree is committed where a person “es-
capes or attempts to escape from cus-

it up without a fight.
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tody” In reversing the conviction, the
court of criminal appeals relied on its de-
cision in Hays v City of lacksonville, 518
50.2d 892 (Ala.Crim.App. 1987),

Judge McMillan reasoned that “the po-
lice have no authority to take a motorist
into custody and then require him ta go
to the local station house when that
motorist has committed a misdemeanor
traffic violation but [s willing to sign the
summons to courl” See also Morton v
State, 452 So.2d 1361, 1364 (Ala.Crim,
App. 1984), Vickers was under arrest only
for speeding (a misdemeanor traffic vio-
lation) when he ran from the car; thus,
he was not properly in custody and
could not be convicted of escape from
the custody of a police officer. See also
Ex parte Talley, 479 So.2d 1305 (Ala,
1985),

Right of defendant to have ‘sample’
for independent testing and analysis

Maton v, State, 3 Div. 785 (April 12,
1988)—The Alahama Court of Criminal
Appeals, in a unanimous decision au-
thared by Judge Taylar, reversed the con-
viction of Moton for promoting prison
contraband in the second degree, On ap-
peal, Maoten contended that the trial
court erred in denying his motion to ol
tain a sample of the controlled substance
and have it independently analyzed at
state expense, The court of criminal ap-
peals reversed for the fatlure to permit ex-
amination of the controlled substance in
accordance with Alabama Rules of Crim-
inal Procedure Temp, 181(c). See also
Ware v, State, 472 50.2¢ 447 (Ala.Crim.
App. 1985).

The law is clear in Alabama that a de-
fendant is entitled to have a sample of the
alleged contraband for testing, The words
al the Supreme Court of Alabama in War-
ren v. State, 288 So.2d 826 (Ala, 1973)
are as follows:

“We think that 1o deny him this dght
is 1o deny him due process, especially
where his maotion to produce was
made well in advance of the trial so that
it could have been ruled on by the
court without causing any undue delay
in the trial”

More recently, Rule 18.1(¢) of the
Alabama Tempaorary Rules of Criminal
Procedure provides specifically as
follows:
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“Documents and Tangible Objects,
Upon motion of the defendam, the
court shall order the disirict attorney 10
permit the defendant o analyze, in-
spirct, and copy or phatagraph books,
papers, documents, photographs, tan-
glble objects, controlled substances,
bulldings or places, or portions of any
of these things, which are within the
possession, custody or control of the
stali 4

Recent Decisions of the
Supreme Court of Alabama—
Civil

Attorney/client . . .
Alabama Cade of Professional Re-
sponsibility does not create private
cause of action

Terry Cove North, Inc. v. Marr &
Friedlander, PC., 22 ABR 985 (February
5, 1988}, The plaintiff incorporated to
develop land in south Alabama and re-
tained the defendants as i1s attorneys,
While representng the plaintifi, the
defendants negotiated with third parties
for the purchase of sewer line connec-
tions. The negotiations fell through, and
the defendants formed a sewer authori-
ly and agreed o provide the needed ser-
vices for the plaintiff, The delendants
disclosed Disciplinary Rule 5-104(A) to
the plaintiif and advised the plaintiff a
conflict of interest could arise and that
it could seek independent counsel, The
plaintifl. later became dissatistied with
the defendants and liled suit alleging
breach of rule 5-104 and fraud, The plain-
tiff alleged that rule 5-104 establishes a
duty owed by an attorney, the breach of

which will support a private cause of ac-
tion. The defendants maintained that
there is no private cause of action for an
alleged violation of a disciplinary rule
and filed a motion for summary judg-
ment, The motion was granted, and the
plaintifil appealed. The supreme count
attirmed,

The supreme coud recognized that
Alabama has never decided this issue;
however, courts in other junsdictions
have held that an alleged violation of a
disciplinary rule does not create a private
cause of action. The court noted that the
Code of Professional Responsibility was
designed to be disciplinary in nature. In-
deed, rule 3 establishes six tyges of “dis-
cipline”; (1) disbarment; (2) suspension
for a fixed period of time; (3) temporary
suspension; (4) public censure; (5) pri-
vate reprimand; and {b) private Informal
admonition. It does not create a private
cause of action, The sole remedy is the
imposition of these disciplinary mea-
SLHES,

Civil procedure . .,

pending discovery owed by mov-

ing party does not always defeat

summary judgment

Reeves, etc. v, Porter, et al.,, 22 ABR
M8 (February 18, 1988)—Reeves filed an
action alleging fraud and suppression of
material facts concerning the sale of a
used dwelling, Reeves also filed requests
for production of documents and inter-
rogatortes, The defendants did not
answer the discovery and filed a motion
for summary judgment. Reeves liled a
response stating that there were lssues of
disputed material facts. Reeves did not
move the coun to compel discovery or

request a continuance, The court granted
defendants’ motion and Reeves' appeals
contending that the summary jJudgment
is not proper where the plaintiff has pend-
ing discovery requests. The supreme coun
disagreed,

The court stated that the mere penden-
cy of discovery does not bar summary
judgment, If the non-moving party
believes thal pending discovery contains
matters crucial to the motion for sum-
mary judgment, the non-moving party
should file a rule 56(0 motion with ap-
propriate  supporting  aflidavits. The
burden is upon the non-moving party to
comply with rule 56(f), Ala.RCiv.P, or lo
prove that the matter sought by discovery
is or may be crucial to the non-maoving
party’s case, If the tnal court from
evidence belore i, or the appellate cour
from the record, can ascertain thal the
matter subject to discovery was crucial
ter the non-moving party's case, then and
anly then is it error for the trial court to
grant summary judgment belore pending
discovery is completed.

Property . ..

leasehold interest in real proper-

ty considered personal property

Ex parte: Nottingham v, CH. & B., Inc,,
elc., 22 ABR 1541 (March 18, 1988). In
a case of fissl impression in Alabama, the
supreme courl was asked whether a
leasehold interest in real property is real
or personal for the purpose of determin-
ing the proper venue of an action. Re-
spondent, a domestic corporation doing
business in Dale and Coflee counties,
leased space in a motel in Coffee Coun-
ty from the petitioner, a resident of Dale
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County. The petitioner filed suit in Dale
County alleging breach of the lease, The
respondent filed a similar suil in Coffee
County and filed a rule B2(d), Ala.R.
Civ.P, motion in Dale County on the
grounds that both suits involved real
property located in Coffee County, and,
therefore, Coffee County was the correct
venue, The trial court granted the mo-
tion, and the petitioner filed this petition
for writ of mandamus,

The court noted that at comman law,
estates for years were classified as chat-
tels real and regarded as personal proper-
ty. The court also noted that section 1-3-1,
Ala. Code 1975, provides that the com-
mon law continues unless altered by the
Constitution or the legislature. The courl
locked to other jurisdictions and author-
ities and noted that a person who only
has the right to the use or occupancy of
a building is not commonly regarded as
its owner, and his interest is merely con-
tractual, Since the lease sued upon is per-
sonal property, the action is in persanam.
Since respondent is a domestic corpora-
tion doing business in Dale and Colfee
counties, and petitioner is a resident of
Dale County, venue Is proper In either
county. Therefore, the plaintiff may elect
the county, and when this election Is
made venue will not be disturbed.

Torts . ..

malicious prosecution premature

until appeal process is over

Barrett Mobile Home Transport, Inc. v.
MeCGugin, et al., 22 ABR 1067 (February
12, 1988). McGugin sued Barrett for
damages arising from a maove of their
mabile home. Barrett counterclaimed
seeking a deficiency judgment on a note.
The jury ruled in favor of McGugin on
its suit and in favor of McGugin on Bar-
retl's counterclaim. Barrett filed post-
judgment motions and later appealed.

While these motions were pending, Mc-
Gugin filed this malicious prosecution
action, Ultimately, Barrett lost his appeal.
Thereafter, McGugin proceeded with this
malicious prosecution action, and Bar-
rett moved to strike, arguing that the ac-
tion was premature in that there had
been no final determination in McGu-
gin's favor when it was filed. The trial
court denied the motion to strike, and,
therefore, the supreme court was faced
with two issues of first impression: first,
whether a claim for malicious prosecus
tion accrues at the time the trial court
renders its judgment in the underlying
proceeding, notwithstanding a later ap-
peal from that judgment, and, second,
whether an action for malicious prosecu-
tion may be based on a counterclaim
filed in the underlying action.

The courl recognized that although
there is a split of authority on the first
issue, the weight of authority supports
the rule that the pendency of an appeal
procludes a malicious prosecution ac-
tion. Restaternent (Second) of Torts, §674.
One of the elements of the tort 1s a
judicial determination In favor of the per-
son against whom the underlying action
is brought. The courts also have stated
that it would be a waste of judicial re-
sources o allow the plaintiff to prosecute
his malicious prasecution action only to
have it rendered meaningless if later the
appeal of the underlying action is decid-
ed against him.

Another element of the tort includes
“initiation or continuation of an original
judicial proceeding . . . by or at the in-
stance of the defendant” Barrett argues
that a counterclaim does not supply the
element. The court disagreed and noted
that it generally has been recognized that
“an action for malicicus prosecution may
be based upon the interposition of a
malicious cross-claim or counter-

claim . . . since interposing such a cross-
action is the equivalent of the institution
of an independent actlon.”

Worker's compensation . . .
Mclain v. G.A.E, Corporation over-
ruled
Ex parte: Tuscaloosa County, Alabama,

{in Re: Tuscaloosa County v. INA/Aetna
Insurance Company), 22 ABR 1050
(February 12, 1988). The injured em-
ployee and the insurer entered into a set-
tlement agreement but the agreement
was not court approved nor incarporated
into a judicial decree and no claim lor
medical expenses was filed within one
yoear following the last payment of com-
pensation benefits, Consequently, on
authority of Mclain v. CAE Corpora-
tion, 424 50.2d 1329 (AlaCiv.App. 1982),
the court granted the insurer's motion for
summary judgment, Although the legis-
lature did not expressly provide a limita-
tion for the filing of a clalm for medical
expenses, Melain held that an employ-
ee's claim for medical expenses s sub-
fect to the limitation set forth in section
25-5-80, Ala, Code 1975, for compensa-
tion henefits, The court of civil appeals
reasoned that the court had held that the
statute of limitations bars the “right itself)”
which includes both compensation and
medical expenses.

On certiorari, the cour! reversed Mc.
Latn and held that an employee’s right to
sue for accrued medical expenses is to-
tally dependent of his or her right to sue
for compensation benefits and not sub-
ject to the statute of limitations. However,
the courl also noted that the employee
still must prove that the employee re-
ceived “notice” of the “accident,” the ac-
cident occurred within the line and
scape of the employment and the injur-
ies and medical expenses are proximate-
ly related,
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Worker’s compensation . . .
section 14's omission from 25-5-80
does not affect validity
Ex parte: Rheem Manulacturing fin re:

Hodges v. Rheem Manulacturing), 22
ABR 1472 (March 11, 1988). Hodges was
injured October 4, 1984, while acting
within the line and scope of her employ-
ment. At that time, section 25-5-80, Ala,
Code 1975, provided that she had one
year from that date to settle the case or
file suit. Effective February 1, 1985, sec-
ttan 25-5-80, supra, was amended 1o give
the injured employee two years from the
date of the accident to file suit, Hodges
filed suit October 3, 1986, i.e., within the
twosyear amended statute of limitations,
Rheem moved for a summary judgment
based on the previous oneyear statute of
limitations and the language contained
in section 14 of the act, Section 14 pro-
vides that the amendment does not af-
fect a cause of action which arose or ac-
crued or applies to an accident which
occurred prior 1o February 1, 1985, The
trial court found that section 14 con-
trolled and reled that the amendment did
nat apply because the cause of action ac-
crued prior to February 1, 1985, The
court of civil appeals reversed, reasoning
that since section 14 of the act had not
been codified in section 25-5-80, supra,
and since section 25-5-80, supra, as
codified becomes the prevailing law, sec-
tion M is rendered ineffective,

On certorian, the courl reversed the
court of civil appeals and held that the
failure of Michie Company to inc orporate
section 14 into the Code did not affect its
validity. The court reasoned that section
14 belongs in a category of provisions
that customarily are not codified but yet
remain viable, In such cases, Michie,
which is Alabama’s designated “Code
commissioner,” customarily refers to the
omitted sections in a code nate, Other
such omitted provisions, whose validity
is unaffected, include local laws, severa-
bility clauses and repealer ¢lauses,

Recent Decisions of the
Supreme Court of Alabama—
Criminal

What kind of investigatory “stop”
triggers the Fourth Amendment?

The Alabama Lawyer

State v. Betterton, 22 ABR 1476 (March
18, 1988)—Betterton was indicted for
possession of cocaine, The testimony al
the suppression hearing showed that the
defendant and two others were In the
front seat of an automobile, parked in a
park at 1:40 a.m. Two Gadsden police of-
ficers on patrol spotted the car and, ac-
cording to one of the officers, “we just
got out to check and see . . , if we could
help them with anything” The testimony
indicated that the park was a place where
one could take his girlfriend or go and
drink a beer in the privacy of their car,
The officers, with their bright lights an,
walked up to the occupied car and
knocked on the driver's window. The
window was opened, and the officer
smelled marljuana smoke. The oceu-
pants were removed from the car and
searched. Betterton had a small glass
container containing cocaine.

The trial court granted the defendant’s
pretrial motion o suppress the evidence
as having been seized without probable
cause. The court of criminal appeals
reversed and the Supreme Court of Ala-
bama, through Chiel justice Torbert,
affirmed.

The Betterton case wrns on the issue
of whether a “stop” or “seizure” oc-
curred prior to the point at which the
police officers directed the defendant and
his companions to gel out of the car in
which they were sitting. The defendant
maintained that the officers’ conduct was
a sufficient show of authority or implied
restraint to constitule a stop or seizure
within the Fourth Amendment,

In the law of search and seizure, the
term “stop” refers to a type of lemporary
detention for investigation, In the land-
mark case of Terry v. Ohio, 392 US. 1
(1968), the United States Supreme Court
rejected the suggestions that referring to
a temporary detention as a “stop” takes
such police action out of the purview of
the Fourth Amendment. The supreme
courl wiote in Terry: “Itis quite plain that
the Fourth Amendment governs’ seizures’
of the person which do not eventuate in
a trip 1o the station house and prosecu-
tion for crime-arrests’ in traditional ter-
minology”

The court acknowledged that a “Terry
stop’—a temporary detention of the
person—is a “seizure” of thal person
under the protections of the Fourth

Amendment. What makes a police en-
counter a “seizure” for the purposes of
the Fourth Amendmenti The court, in
Terry, stated that “whenever a police of-
ficer accosts an individual and restrains
his freedom to walk away, he has seized
that person” The law is clear that the
Fourth Amendment applies to seizures of
the persons including brief investigatory
stops.

“Although a temporary seizure of the
person does not require the probable
cause necessary to juslily a seizure
amounling to an arrest, an investigatory
stop must be justitied by some objective
manifestation that the person stopped is,
or is about to be, engaged in criminal ac-
tivity” United States v. Cortez, 449 U.S,
411, 117 (1981,

Chief Justice Torbert approved the lan-
ruage found in LaFave's treatise on search
and seizure as follows: “The mere ap-
proach and questioning of persons
seated within parked vehicles does not
constitute a seizure!

In the case sub judice, the officers
merely approached a car parked in a
public place, The court agreed with the
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court of criminal appeals that that action
alone did not amount to such a show of
authority or implied restraint as to
amounl to a seizure of the petitioner. 1t
followed that the subsequent seizure of
the cocaine from Betterton was proper.

What price a confession?

McCary v. State, 22 ABR 824 (January
15, 1988)—Henderson, an investigator
with the Chilton County Sherift's Depart-
ment, and Chiel Deputy Mims travelled
te Flagstall, Arizona, and questioned
McCary about a rebbery. Al the time
McCary was questioned by the deputies,
e was in custextly and charged only with
escaping from the Chilton County Jail,
McCary was advised of his Miranda
rights before questioning began, He ad-
mitted he had escaped from the Chilton
County Jail but denied any knowledue of
the robbery, The evidence at the suppres-
sion hearing indicated that afler the
defendant had been questioned “lor
some time,” Mims asked the defendant,
“What if | told vou that we have Thibo-
deaux {a person involved in the robbery)
and he was lound with a bullet between
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holders, debtors, have moved and left
no forwarding aderess, we track
them down on a world-wide scale,
And if we don't find your person,
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for a trace when the last known address
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his eves; what would you say if | tald you
that he was found?’

At the time the question was asked, the
deputies knew that Thibodeaux was not
dead. Investigator Henderson testified
that the petitioner’s reaction was imme-
dhate; the defendant swallowed hard and
said, "Look, let me tell you something,
that | didn't kill the man. | did not pull
that trigger; Rubyn Smith did that!” After
the question was asked, he signed a state-
ment confessing to the robbery; then the
defendant was informed that Thibodeaux
was, in fact, alive,

MeCary contended that the trial court
erred in denying his motion to suppress
the confession. He argued that the con-
fession was the producl of coercive
police conduct and, thus, was not made
voluntarily, knowingly and intelligently.
The Supreme Court of Alabama agreed
and reversed,

The law with regard to the admissibili-
ty of a confession is set forth in Lakes v,
State, 387 So.2d 855 (AlaCrim.App.
1978);

“A confession is presumed 1o be in-
voluntary. Before its admission into
evidence there must be evidence ad-
dressed to the trial judge sufficient to
rebut that presumption and 4 showing
that the confessian was made without
influence of either hope ot of fear,
tnless the atteneing circumstances af-
firmatively disclose the voluntariness of
the canfession”

The true test of determining whether
extrajudicial confess ons are voluntary is
whether the defendant’s will was over-
bome at the time he confessed and there-
fore not the product of a rational intellect
and free will, Townsend v. Sain, 372 US,
293, B3 S5CL 745, 9 L.Ed.2d 770 (1963),

The supreme court, in a uhanimous
opinion, reversed with the following
statement;

“We view Lhe statement of Chiel
Deputy Mims as bemng an alfirmative
misrepresentation to the petitioner that
he (the petitionern) was suspected of kill-
ing Paul Thibodeaux. At the lime the
statement was made to the petitioner,
both Henderson ard Mims wern: waell
aware thal Thibodeauxs was not dead
The petitioner, clearly taken aback,
denied the killing, but apparently con-
fessed al some point during the inler-
rogation after the mismepresantation
Bad been made. I8 is apparent 1o us that
the interrogating officers [n this case
were trying to get the petitioner to con-
less to the robbery at Martin's Mercan-

tile by suggesting 1o him that Thibo-
deaux had been killed, the implication
being that the petitoner might avaid
prosecution for the muder of Thibo-
deaux if he confessed to the robbery.
The state falled to introduce evidence
sutficient to show that the petitioner’s
will was not overborne al the time he
confrssed, The conclusory testimony of
Imvesstigatar Henderson (o the effect that
the petitioners conlession was volun-
tarily made Is simply not sufliclent,
under the undisputed lacts in this case,
to show that the petitoners confessian
was voluntarily made. We hold, there-
fore, that the petiioners confession
must be deemed not voluntary, bul co-
erced. Consequemtly, the al court
commilted reversible error in allowing
it into evidence”

Confession by decepliun

lohnson v, State, 22 ABR 812 (March
23, 1988)—johnson and Classco were in-
carcerated together and escaped from
the Lincoln County Jail in Tennessee, The
pair travelled in a stolen autemaobiie in-
to neighboring Madison County, Ala-
bama. The vehicle was ultimately in-
volved in a wreck subsequent 10 which
the defendants were captured,

A Tennessee Highway Patrol Troopit
went to the Lincoln County Jail to inter-
view lohnson and Glassco conceming
the wreck, Prior to questioning Johnson,
the trooper advised him of his constitu-
tional right to remain silent and his right
o appointed legal counsel, johnson tes-
tified, however, that he consented to an-
swer the questions only on Trooper Hor-
an's assurance that his responses were for
use in completion of the traflic accident
report in Tennessee and that those re-
sponses would not be used against him
in any criminal proceeding in Tennessee
and Alabama. The statements given by
Johnsen were ultimately used in his Ala-
bama criminal prosecution. Earlier,
Ichnson refused to answer questions and
asked for counsel,

A unanimous Supreme Courl of Ala-
bama reversed, holding that Johnson's
statement 1o Trooper Horan was the pro-
duct of deception and, thus, should have
been suppressed by the trial court. The
supreme court found ample evidence
thal Johnson's statement was deceptive-
Iy induced because Johnson was told that
the interview was “strictly” for the pur-
pose of investigation of a traiflic accident,

The law In Alabama is clear that “in
arder to be admissible a confession must
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be free and voluntary and cannot be the
result of any direct or implied promises,
however slight” Eakes v, State, 387 So.2d
855, 859 (AlaCrim.App. 1978). The count
also noted that the conduct of the trooper
violated the teachings of Fdwards v
Atizona, 451 US 477 (1981), and the
Eleventh Circuit decision in LS, Boshy,
675 F2d 1174, 181 (Mih Cir. 1982),
hecause:

“Upon assertion of his right 1o
counsel, law enforcement officials can-
not subject the defendant 1o further
questioning until an attorney has been
appointed tor hirm and he has been ac-

corded the opporlunily to con
sult

Test for challenges for cause—not
mechanical application of “Magic
Question”

Rutledge v. State, 22 ABR 1107
(February 19, 1988)—The Supreme Court
of Alabama granted Rutledge’s petition
for wril ol certiorari o review whether
the trial court ahused its discretion in de-
nying the defendant’s challenge for cause
against a prospective juror,

Prior to trial, the defendant, through
counsel, filed a voir dire motion in
limine requesting that the caurt prohibit
the district attorney from asking the pros-
pective jurors about the Southern Pover-
ty Law Center. Defense counsel argued
that the types of cases handled by the
Southern Poverly Law Center made it un-
popular with a large segment of the pop-
ulation and that those venire persans
holding an unfavorable opinion of the
center would be potentially prejudiced
toward the defendant,

On voir dire, eight prospective jurors
responded that they had heard of the
SPLC. One juror further stated that he
was prejudiced 1oward  organizatians
such as the SPLC and that this personal
prejudice possibly would affect his abili-
ty to act as a fair and impartial juror, The
next day that juror was interviewed out-
side the hearing of the other members of
the venire,

The tnal defense counsel asked the
prospective jurarn “Okay, But you (eel that
vou would be prejudiced against lawyers
from that kind of organization [referring
to the Southern Poverty Law Center)”
The juror responded, “it's possible”

The court, in an effort to save the day,
asked the juror, "Could you sit on the trial
of this case, and regardless of who rep-
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resented wholsic), could you still listen
to the evidence in the case and base your
verdict in the case solely on the evi-
dence, regardless of who the lawyers
were!” The juror responded, 1 would
guess | would. 1 just don't know!” Without
response, the trial court denied the chal-
lenge for cause and committed reversi-
ble error, In reversing, the Supreme Court
of Alabama cited with approval its hold-
ing in £x parte Beam, 512 50.2d 723 (Ala.
1987), wherein the court held:

“No right of a felon is more basic
than the right to strike a petlt jury from
a panel of fair-minded, impartial pro-
spective jurors” Beam, at 513 50,2
724,

Applying the principles in Beam to the
answers given by the juror the supreme
court held that the coun proceedings not
only must be fair, but also must appear
to be fair. Accordingly, the court held that
the trial court abused its discretion in not
granting the defendant’s challenge for
cause,

Recent Decisions of the
Supreme Court of the United
States

404(b)—other acts” evidence

Huddleston v. United States, 56 USLW
4363 (May 3, 1988)—Must the district
court make a preliminary finding that the
government has proved the “other act” by
a preponderance of the evidence before
it submits 404(b) evidence to the jury?
The Supreme Court said no,

Federal Rule of Evidence 404(b) pro-
hibits the admission of similar acls
evidence 1o show a defendant’s bad char-

acter, but lists several proper purposes for
which such evidence may be admitted.
in Huddleston, the defendant claimed
that he did not know that the videolapes
he sold were stolen. To show that the
defendant did, In fact, have the requisite
knowledge, the governmaent introduced
evidence that the defendant also had
sold stolen television sets and appli-
ances, The district court admitted the
evidence over objection.

Chief Justice Rehnquist, writing for the
majarity, held that the district court need
not itself make a preliminary finding that
the government had proven the “other
act” by a preponderance of the evidence
before it submits “similar acts” and other
rule 404(b) evidence to the jury, The
Supreme Court reasoned that the require-
ment of such a preliminary finding would
be inconsistent with the Federal Rules of
Evidence, which allow the admission of
relevant evidence for a proper purpose
subject only to general strictures, with
rule 404tbYs plain languege and the
legislative history behind that rule. The
Court concluded that “similar acts” evi-
dence should be admitted if there is suf-
ficient evidence to support a finding by
the jury that the defendant committed
the similar act.

However, the Court acknowledged the
potential  prejudice of “other acts”
evidence, but noted that the rules pro-
vide several ways in which to guard
against abuse: first, rule 404(b)’s require-
maent that the evidence be offered for a
proper purpose; rule 402’ provision for
halancing the prabative value against un-
fair prejudice; and rule 105 provision
for requesting a limited evidence instruc-
tion, =]
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emorials

John Edmund Adams—Graove Hill
Admitted: 1919
Died: September 9, 1987

Clopper Almon—Sheffield
Admitted: 1920
Died: April 10, 1988

Judith Long Banks—Mobile
Admitted: 1987
Died: May 22, 1988

Joseph Thomas Conwell, Sr—Huntsville
Admittec: 1940
Died: March 29, 1988

Walter McQueen Cook, Sr—Mobile
Admitted: 1948
Died: Fehruary 18, 1988

Harry Young Dempsey, lll—Spanish Fort
Admitted: 1975
Died: May 21, 1988

Wilfred Galbraith—Anniston
Admitted; 1941
Died: April 18, 1988

Maxwell Grabove—Huntsville
Admitted: 1969
Died: January 15, 1988

Benjamin Heustis Kilhorn, Sr.—Mabhile
Admitted: 1954
Died: February 28, 1988

Hobdy Greer Rains—Gadsden

Admitted: 1945
Died: April 18, 1988
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JOHN EDMUND ADAMS

John Edmund Adams was born in Pine
Apple, Alabama, December 26, 1896,
and died September 9, 1987, after liv-
ing in Clarke County, Alabama, for more
than 90 years.

Adams was a graduate of the Univer-
sity of Alabama, receiving an bachelor’s
degree in 1917, master’s degree in 1919
and LL.B, degree in 1919, and was a
member of Phi Beta Kappa honorary fra-
ternity and Sigma Chi social fraternity,
He was a distinguished member of the
Alabama State Bar, serving as a member
ol the Grievance Committee, on the
hoard of bar commlssioners, as vice pres-
ident and as president of the state bar In
1946,

Adams was a member of the First Ju-
dicial Circuil Bar Association and the
Clarke County Bar Association and
served as president of the Clark County
Bar Association from 1965 until 1987,
He was Turther distinguished by being
admitted to practice before the United
States Supreme Court in 1945,

He was an outstanding business and
civic leader in Clarke County, having
served as a director and secretary of the
First Bank of Grove Hill, 1965-1984: {irst
mayor of the Town of Grove Hill; presi-
dent of the Civie Club; deacon and 1rust-
ee of Grove Hill Baptist Church, and
taught men's bible classes for many
years; member of the Democratic Ex-
ecutive Committee 1923-1941; an allor-
ney for the Clark County Commission lor
57 years, attorney for the City of Jackson
for 64 years and coordinator of civil
defense for Clarke Caunty in the 1950s;
and a member of board of directors of
the Alabama Law School Foundation
1964-1966. In 1974 he was recognized
by the Association of County Commis-
sioners of Alabama for distinguished ser-
vice to counly government in Alabama,
and in 1978 was selected as Boss of the
Year by the Clarke County Legal Secre-
taries Association,

Adams was a man ol extreme modes-
ty and unselfishness who endeavored to

avoid the attention which his abilities
and accomplishments merited, He was
an able and learned lawyer, a man of in-
tegrity, a gentleman and a friend to all,
and for 68 years, was ane ol the maost
highly esteemed, respected and beloved
members of the bar of Clarke County,
Alabama,

JOSEPH T. CONWELL

Joseph T. Conwell, Sr, affectionately
known to his many friends as Joe, was
born in Oakman, Alabama, and died
March 29, 1988. Joe graduated from
Walker County High School and the Uni-
versity of Alabama School of Law; he
served his country honorably in the
United States Army during World War 11,
He practiced law in Jasper, Alabama, and
later in Huntsville, Alabama, beginning
in 1955 and, in more recent Years, was
privileged to practice law with his son,
Joseph T. Conwell, Jr., in Huntsville,

Throughout his adult life, Joe tock an
active interest in politics and the demo-
cratic system. He was a faithlful member
of Episcopal Church of the Nativity and
formerly a member of St, Stephens Epis-
copal Church in Huntsville; he loved the
outdoors, including fishing and hunting,

loe was an advocate lor his clients’
position in the many causes in which he
participated during his lifetime but was,
at the same time, a fair and compassion-
ate man; he gained the respect of the
members of the Huntsville-Madison
County Bar Assaciation during the time
he practiced law in this community and
gained many friends in this life through
his active participation in his church,
political and professional endeavars, Joe
had a warm and friendly personality
which endeared him to those who were
privileged to know him,

Left surviving him are his son, Joseph
T. Conwell, Ir.; two brothers, William W,
Conwell of Birmingham and Dr. Donaid
T. Conwell of Massachusetts; his mother,
Mrs, Joe v Conwell of Birmingham,
Alabama; and two grandchildren.
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WALTER McQUEEN COOK

Walter McQueen Cnok died In
Mahile, Alabama, February 18, 1988,

After attendance at Spring Hill College
in Mobile, he obtained a bachelor’s de-
gree from the University of Alabama, an
LL.B. from George Washington School
of Law In 1947 and an LL.M. in 1948,
That same year he was admitted to the
District of Columbia and the Alabama
State bars,

In 1951 he became associated with the
firm of Lyons & Pipes, the hame of which
was later changed to Lyons, Pipes &
Cook. Cook was amember of the Amer-
ican, Alabama and Maobile bar associa-
tions; the Defense Research Institute; the
Federation of Insurance Council and the
Alabama Delense Lawyers Association,

While being a successiul lawyer, he
also found time 1o set a good example
ol living lor athers, He served as presi-
dent of the Mobile County Wildlife and
Conservation Association and the Ala-
hama Wildlife Federation, and served on

the board of trustees of both organiza-
tions; received the Water Conservationist
of the Year award: was one of the found-
ers of the Alabama Wildlite Endowment,
Inc., a non-profit fund for the education
ol youth in conservation; was one of the
founders of America’s Junior Miss
Pageant and president of its board of
trustees; for many years was legal coun-
sel o the board of trustees of the
pageant; was a member of the baard of
trustees of the Julivs T, Wright School for
Girls; and was president of the Mobile
A?ﬂll-'(‘ Trl}il‘

He was an able lawyer possessed of
a dignity, integrity and ability thal were
outstanding. He was a Christian gentle-
man, a devoted husbard and father who
will be greatly missed by his widow,
Norma Rogers Cook; his children, Nor-
ma McQueen Cook, julia Melson, Wal
ter M. Cook, Ir., and Katharyn Satchfield:
by other relatives; and by his many
friends.

BENJAMIN H. KILBORN, SR,

Benjamin H, Kilborn, Sr, a distin-
guished member of the Mabile and the
Alabama State har assoclations, died
February 28, 1988,

Kilborn was bom in Mobile, Alabama,
October 9, 1929, He attended Catholic
parcehial schools In Mobile and was
graduated fram McGill Institute. He
graduated fram Spring Hill College with
an bachelor's degree and from George-
town University in Washington, DC,,
with the LL.B. degree,

Kilborn commenced the practice of
law over 30 years ago; he was a member
of the Maobile County Bar Association,
the Alabama State Bar, the American Trial
Lawyers Association and the Alabama
Trial Lawyers Association. He served as
president of the Mobile County Bar
Association in 1985 and, at the time of
his death, was a seniar partner in the firm
of Kilborn, Reddit and Griggs.

During the three decades of his legal
career he served as a member of many
leading civic and canservation associa-
tions, including the Board af Zoning Ad-
justment of the City of Mobile. He was
a president of the Mobile County Wild-
life and Conservation Association and of
the Alabama Wildlite Federation and was
a dedicated member of Mohile United.

Kilborn was a veteran of the United
States Army. He was married to the
former Lynn Edwards of Mobile. They
have three children: Nora Lynn Kilborn,
Benjamin H. Kilborn, Jr, and Wayne
Kilbarn, O

Please Help Us. ..

We have no way of knowing when one of our membership is deceased unless we are notified. Do not wait
for someone else to do it; if you know of the death of one of our members, please let us know.
Memorial information must be in writing with name, return address and telephone number,
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Disciplinary Report

Disbarment

® The Supreme Court of Alabama enterxd an order March
21, 1988, disbarring Birmingham lawyer Charles M. Purvis, of-
fective March 26, 1988, based upon the “Consent to Disbar-
ment” that Purvis liled March 3, 1988, under Rule 15, Rules
of Disciplinary Enforcement, [ASB No, 86-342)

Suspension

® On May 5, 1988, the supreme court ordered that Hunts-
ville attorney lawrence A, Anderson be suspended from
the practice of law for a perlod of six manths, commencing
June 16, 1988, without automatic reinstatement to the prac-
tice of law, Anderson previously had been found guilty by a
panel of the Disciplinary Board of all charges arising from five
separate complaints brought against him. He was found guilty
of neglecting his clients’ legal matters, of failing to carry oul
contracts tor the delivery of legal services, ol failing 10 seek
the lawful objectives of his clients, of engaging in conduct thal
adversely refllected on his fitness 1o practice law and of failing
lo properly withdraw from those cases, [ASB Nos, B4-646,
85-495, Bb-228, B6-652 and 87156}

Private Reprimands

O April 1, 1988, a lawyer was privately reprimanded
for williul neglect of a legal matter entrusted to him and in-
tentional failure 1o seek the lawful objectives of a client. The
lawyer failed, Tor a full year, to file any response to discovery
requests that had been filed by the defendants in a lawsuit ini-
tiateed by the lawyer for a client, The failure to respond in any
way to the discovery requests resulted In the client's lawsuit
being dismissed, [ASB No, 87143]

® On April 1, 1988, a lawyer was privately reprimanded
for willful misconduct, willtul neglect, intentional failure to
carry out a contract of employment and knowingly making a
false staterment of fact, In April 1986, the lawyer agreed to ob-
tain for a client an extension of time for the filing of the client’s
1985 federal and state tax returns, and the lawyer further agreed
to prepare and file those returns for the client. He was paid
a specified attorney's fee in the matter, and subsequently in-
formed the client that he had tiled both tax returns, and that
the client would be receiving refund checks, when, in fact,
the lawver had not filed the tax returns, For six or seven months
thereatter, the lawyer fatled to return repeated telephone calls

to him from the client, Appropriate tax relurns were ultimate-
ly filed, and the client sullered no financial loss, as he did not
owe any additional taxes for 1985, [ASB No., 87-179]

® On April 1, 1988, a lawyer was privately reprimancded
for having engaged in conduct that adversely reflected on his
fitness to practice law, He filed a suit for a client, growing oul
of a motor whicle accident, but subsequently failed to appear
at a docket call, resulting in the client’s sult being dismissed.
[ASB Mo, 87-136]

® On May 20, 1988, a lawyer was privalely reprimanded
for having violated DR-1-102(A)6) and DR-9-102(A). In the
course of representing a cllent in connection with motor vehi-
cle accident injuries, the lawyer signed a writlen agreement
obligating himself 10 withhold from any settlement proceeds
sufficient funds 1o pay the chient’s indebtedness o the treating
physician. Thereafter, the lawyer received funds in settlement
of the client’s claim, but deposited the settlement proceeds
to a general operating bank account, rather than to a trust ac-
count, The lawyer then deducted his fee and disbursed the
balance of the funds to the client, failing to withhold the
amount due to the physician, [ASB No, 87443

® On May 20, 1988, a lawyer was privately reprimanded
for having violated DR 2-111(A)2), by failing 1o comply with
a client’s request that he withdraw from her case and return
10 her the papers that she left in his possession. The lawyer
did not return the papers to the client until he had been served
by the sheriff with a copy of the complaint that she filed against
him with the bar. [ASB No. 87759]

® On May 20, 1988, a lawyer was privately reprimanded
for withdrawing from employment without 1aking reasonable
steps to avoid foresecable prejudice to the rights of his client,
for representing a party 1o a cause of his successor after hav-
ing previously represented an adverse party or inlerest in con-
nection therewith, for willlully neglecting a legal matter en-
trusted to him and for failing to carry out a contract of employ-
ment entered into with a client for prolessional services, The
lawyer, after having been paid to represent the client, allowed
a default judgment to be entered against the client in a divorce
maodification counterclaim Hled by the client’s lormer wile, The
attorney then informed the client that he no longer could repre-
sent the client because he had represented the client’s former
wife in the onginal divorce proceedings. [ASB No. B7-520]
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FOR SALE

FOR SALE: Used law books, Alabama
Reports/Appellate  Reports, Alabama
Code, Southern Reporter 1st & 2d,
Southern Digest and more, SAVE 30-60)
percent, We buy, sell & trade, LAW
BOOK EXCHANGE (800) 325-6012 P.0,
Box 24990, Jacksonville, Florida 32241-
4990,

FOR SALE: 5’ x 5 Secretary’s desk $100;
d-drawer lateral file, $100; 3100 Xerox
copier $750; overhead projector $100;
apague projector $100; Collins Bank-
ruptcy-best offer, Everything in good
working conditton. Contact: 272-
3286 in Montgomery.

FOR SALE: Antique Alabama maps,
maostly pre-1860. Guaranteed authentic,
Excellem law office wall decoration
when framed, Write for list and photos,
Sol Miller, P.0. Box 1207, Huntsville,
Alabama 35807,

FOR SALE: Mint condition Alabama
Code complete with 1987 supplements,
Contact Bob Presto, P0O. Box 1434,
Brewton, Alabama 36427, (205) 867
9044,

FOR SALE: Alabama specific software
on computer disk. Now available in the
following areas of the law: civil pro-
cedure, criminal pre-trial motions, In-
lerrogatories, corporations, DUIs, pro-
bate forms. Available in Wardstar,
Wordperfect, Displaywrile 2&3, Wang
PC, Multimate and other word proces-
sors upon request, Available in 5%
DSOD and 3 1/2 disk formats, Inquiries
welcomed, Viss/MC accepled. LAW-
TECH, PO. Box 59903, Birmingham,
Alabama 35259,

FOR RENT

FOR RENT: Executive office space far
rentflease—off Red Mountain Express-
way, Convenient to downtown Birming-
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ham. Large office with secretarial space;
use of law library, phone, copier, three
conference rooms and kitchen, Recep-
tionist available. Secretary negotiable.
Phone (205) B79-0377.

POSITIONS OFFERED

ATTORNEY JOBS—National and Fed-
eral Legal Employment Repaort: highly
regarded monthly detailled listing of
hundreds of attorney and law-related
jobs with LS, Government, other pub-
lic/private employers in Washington,
D.C., throughout US, and abroad,
$30—3 maonths: $53—6 months, Fed-
eral Reports, 1010 Vermaont Ave,, NW,
#408-AB, Washington, D.C. 20005,
(202) 393-3311. VisaMC,

OPPORTUNITIES IN ATLANTA—Nu-
merous openings in Atlanta in all prac
tice areas for attorneys and paralegals,
Candidates must have outstanding aca-
demic and professianal credentials, All
replies kept strictly confidential, Con-
tact: Susan Penny Cohen, Capital City
Legal Placement, Suite 200, 133 Car-
negic Way, Atlanta, Georgia 30301,
(404) 525-0725,

ASSISTANT  DISTRICT ATTOR-
NEYS—Maobile County District Attor-
ney's Office seeks experienced lawyers
to conduct criminal prosecutions, Pre
ter members of Alabama State Bar with
at least three years of trial experience,
Salary negotiable, commensurate with
experience. All inquities confidential,
Send resume and references to Chris
Galanos, District Attorney, PO, Box
2841, Mobile, Alabama 36652,

BIRMINGHAM LAW FIRM secks law-
yer for position in commercial and re-
tail litigation department, Two to three
years' civil trial experience is preferred,
Class standing in top third of class re-
quired. Apply in confidence to Sirote,
Permutl, McDermott, Slepian, Friend,
Friedman, Held & Apolinsky, P.C., P0.

Box 66727, Birmingham, Alabama
35255. Attention: Hiring Partner.

THE UAW LEGAL SERVICES PLAN, a
national prepaid legal services organi-
zation with offlices in 19 states, seeks a
supervising attorney for its Huntsville
area offices ta serve the civil legal needs
ol employees of Chrysler and General
Motars. Applicants must be admitted to
the Alabama State Bar, have at least five
years' civil practice experience and
management experience. Salary:
$41.000, with liberal fringe benefits,
Send resume to Jane Mullican, Office
Manager, UAW Legal Services Plan, PO
Box 2416, Decatur, Alabama 35602-
2416.

SERVICES

EXAMINATION OF QUESTIONED
DOCUMENTS— Handwriting, typewrit-
ing and related exhaminations, Interna-
tionally court-qualified expert witness,
Diplomate, American Board of Forensic
Document Examiners. Member: Amer-
ican Seciety of Questioned Document
Examiners, the International Associa-
tion for identification, the British Foren-
sic Science Society and the Nalional
Association of Criminal Defense
Lawyers, Retired Chief Document Ex-
aminer, USA Cl laboratories, Hans
Mayer Gidion, 218 Merrymont Drive,
Augusta, Georgia 30907, (404) Ba0-
4267,

MEDICAL EXPERTS:

* 3500 Board-certified experts,
all specialties Nationwide.

» Case evaluation in 2 weeks or
less with money-back guarantee

of qualified expert, only $275.
= Call for free brochure and offer.

JD'MDiNc.
800-225-JDMD

The Alabama Lawyer




LEGAL RESEARCH HELP—Experienced
attorney, member of Alabama State Baj
since 1977, Access 1o law school and
state law libraries. Westlaw available.
Prompt deadline service. $35/hour.
Sarah Kathryn Farnell, 112 Moore
Building, Montgomery, Alabama
36104. (205) 2627763 or 2777937, In
Jefferson and Shelby counties, call free:
3224419, No representation is macle
about the quality of the legal services
to be performed or the expertise of the
lawver performing such services.

EXPERT WITNESS ASSISTAMNCE and
case evaluations in Medical Oncology
(cancer) and | Il_‘ﬁ'ldltl]tlﬂy (eliseases ol
blood). Fast service, Able to travel,
Medical school assistant  prolessor,
Richard ). Lanham, M.D., Inc, 42 For-
er Road, Dayton, Ohio 45419, (513)
294-3165 anytime,

UROLOGIST, FORENSIC—experi-
enced, boards, professor, M.D., L0,
(314) 362-7340.

REAL ESTATE SALE and loan closing
statements (HL.ULD, form) with disburse-
ment and amortization  schedules,

same day service. Nominal cosl, Free
trial. Kloz and Co., Box 76140, Birm-
ingham, Alabama 35253. (205) 870-
5858,

POLICE/PRIVATE SECURITY LITIGA-
TION—Former senior police official
Flarida and Michigan and college in-
structor experienced [n law enforce-
ment/private secutlty  standards and
practices, Over 33 years' experience
with federal, state, county, municipal
and private security systems, NAPS and
CPP certified, W, Lougheed, P.0O, Box
414, Deland, Florida 32721, (904)
734-6758,

CERTIFIEDD BUSINESS APPRAISALS/
EVALUATIONS=You and your client
hoth benefit by using our conlacts,
training and experience. Compliance
with IRS Revenue Ruling 59-60, We
help in discovery proceedings, interro-
gatoties and critiquing other appraisals,
Economical rate includes facility visit
and interview, Listed with both TASA
and the National Forensic Center as an
expert in business valuation matters.
Donald Richards, CBA., RA Financial
Services, PO. Box 7016, Greenville,

South Carclina 29606, (803) 292-1450,

MEDICAL ECONOMICS-EXAMINA-
TION and establishment of “reasonabsle-
noss” medical bills, We have hands-on
experience in the health insurance ins
dustry for a total of 25 combined years
with vast technical knowledge of the
mathodology of establishing and sub-
stantiating reasonable fees for hospital,
physician and other medical services
and supplies. Consultation and exper
testimony available if needed, Contact:
Medical Economics c/o Richard W.
Vickers, |D, P0. Box 36604, Birm-
ingham, Alabama 35236. (205) 933-
7061, ext. 302 or (205) 678-8908.

MISCELLANEOLIS

MISSING WILL—II any person has in-
formation concerning a wi'l which may
have been prepared for Virginia Carol
Blavins (afk/a Carol B, Duchac), who
was a resident of Shelby County at the
time aof her death October 19, 1987,
please contact Paul O, Woodall, 3000
Southlrust  Tower,  Birmingham, Ala-
hama. (205) 251-3000.

Don’t let your Alabama Lawyers
get worn, torn or thrown away.
Order a binder (or two!)
at $10 each from: The Alabama Lawyer
P.O. Box 4156, Montgomery, AL 36101
or call (205) 269-1515
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If your bank merely dabbles in land
management, you may find it lacks the
ability to step back and see the bigger pic-
ture. The real potential in timberland,
farmland, or mineral deposits.

But at AmSouth, we've been help-
ing people in Alabama manage natural

4 |98 AmSouth llancorporation.

/1 DoesYour Bank See A Forest POt L
P o OrJust ALotOf Trees? | 1} T "W

resources profitably for generations.
And that's given us something
that only comes with experience.
It's called perspective. Without
it, in fact, we
couldn't see the
forestforthetrees.  ForYour Growing Needs.

Member FDIC.
AmSouth Bank, N.A.



“Only one
annotated federal
law source

IS superior in
every detail.
Only one.”

Crealing a.great legal
resource is never simple.
Every detail'gounts. USCA
editors take special pride = **
and effort - in the details

that make your research
aasier and more accurate,

Take, for instance, USCA's
Legislative History Notes.
These references are
invaluable in helping you
determine Congressional
purpose for a particular
public law or amendmaent.

Sooner or later, you'll need
Legislative History Notes when
preparing a brief or report.

And only United States Code
Annotated” has them,

USCA. Where you can take the

basics for granted —and rely on

the superior details when you | . '

ﬂ@@d lhem Vnn) ==Il Messpaed Fissnss

For a free Buyer's Guide to

USCA, contact your

West Sales

Representative or

write to:

Waest Publishing Company,

50 W. KeFIoI\g'%BIvd.. P.O. Box-64526n
St. Paul, MN-66164-0526.

(W) JOHN L. DAVIS, J.D.
.0, Box 363686
Birmingham, AL 35230
Phone: 205/320-6240
MICHAEL D. GOODSON
P.0. Box 17304
) Monigomary, AL 36117
)ﬁf!:«-ﬂfﬂ:\\ Phone: 205/277-1014

Call 1-800-328-9352
(MN 1=012=228-2073)

, : 0137-8/88
<) 1988 West Publishing Company 101323




