


Commercial M 
Insurance p a,lpractice o,cy While some malpractice 

insurance policies can 
be an incomplete puzzle ... 

One company puts together 
all the pieces. 

R labama attorn eys want coverage where it counts! Many 
Ill commercial malpractice policies contain a penally -for-refusal 
to-settle clause. This clause can be used to force an insured to accept 
an offer of settl ement or, if rejected, pay the difference between the 
offer and the ultimate verdict . By conlrast 1 AIM's policy gives its 
insureds protection and peace of mind. AIM will not settle a case 
without an insured's consent and will not penalize an insured for 
refusing settlement and going to trial. AIM's policy even guarantees 
its insureds a voice in selecting defense counse l. AIM does what 
most commercial insurers refuse to do: 

Serve the best interest of Alabama attorneys. 

AIM: For the Diff ere nee! 

D 
Attorneys Insurance Mutual 

of Alabama, Inc ."' 
22 Inve rness Cantor Park w ay 
S uit O 340 
Blrmlng tiom , Alabama 35242 -4820 

Telephone (205) 980 -0009 
TOIi Free (800) 526 - 1246 

FAX (205) 980 -9009 

• MEMBER : NA"tlONAL ASSOCIATION OF BAR -R E LAT E D INSURANC E C OMPANI E S . 
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President's Page 

hi< is my lasl column, the final 
chapter in what has bren for mr 
one of the great experiences of 

,ny life ... tnat of working with l,iwyer;. 
Not persons with law degrees, but rcill 
lowyors whose blood is lhc pr.ic1lcc of 
low ;ind whose life Is an cxtorn,:11 lt!!,l,l· 

ment lo Jusllce. 
On rhl~ page over rhe pJst year I hove 

.ittomptcd not to lecture bur to snnre 
!.Ome cnndld thoughts on issues I feel 
worthy of discussion. My work thir, year 
has afforded me a gn..>ater opportunity to 
listen and obseM the pr.1ctlce of lc1w 
from ll perspective I have never before CX· 
perlenced. 

One observation Is 1h01 Amcrlc;:i lb los
ing 115 profes.~iom1ls. The greol sister pro-
fessions of law and mecilclrw ore CAINE 
experiencing rJ dropout rate as never be-
fore witnessed tn thb c:ountry. We are told rhat enrollment 
In our medical schoob ac:tOhh thu country is on the dP.
cllne Dnd that a number of the IC~)Cr known ~chools are 
closing or having to lower standards In order to maintc1in 
a ~tudenr populatiC>n sufficient to meet opcriltlng costs. 
The ba~is of discontent seem\ to lie In the dlss.ilisfactlon 
with the quality of life o( doctor; and with the failed e>:· 
pcctationi. of young men rind womcm choosing medicine 
JS a career. I raise this concern because I (e;ir a similar 
(:ite for the legal profession. 

Though law school applica!1011b currently are nt an al 1. 
time high, lorger numbers o( practicing lawyer~ acrosi. ihe 
country arc> dropping out of practice ;ind the reasons ~ecm 
10 be the 'iilme. Rillable hour;, fox machines and high of. 
(Ice owrh~ad all compound the pressure~ and demands 
or modern-day law pr.ictice. As one lawyer put it, ''There 
arc no buffers anymore:' A diem c:nll~ onl' day and ex· 
pccts .-. complicated packago of dosing documents (axed 
by romorrov.• morning. As clients llccome le!>!> and le~s 
loy;il to cenaln lawyers and low nrms, lawyers ha\/C 10 pro
dure to remilln in business, 

There Is precious little time nny1nore for lntolloctual 

creativity, for reOectlon ilnd more impor
tJnt, for family and community life. So 
much of the work lawyers do today is 
routine and mechonlcol, often without 
having ever met the client face-to-face, 
thus shutting out Jny chonco of ostabllsh• 
Ing a long•term personal relotionshlp 
which in turn ensurc5 client loyalty. To
day, lawyers receive files of work with 
deadline!. c1ttached with the only thank
you a mild critique o( the bill. In some 
large law flrm~, rime sheets arc recorded 
in IS·mlnute 1r,crcrncnt!>. Courthousei. 
are now computerized In order to meet 
time st,mdrird~ which require that cases 
ilre processed within a destgnated num
ber of month~. Activc triol lowyers literal• 
ly walk out of one courtroom find into 
another with no tlmo to catch their 
breath. A~ onc deftlMe lawyer told me 

recenlly .i(tcr completing an exhausting wcok1s trlal he 
c.:illed the clotms supervisor to tell him thM thc Jury had 
acqulttl'd their client only 10 be told that, "He expected 
that result-they didn't have a case anyway." 

My gn?at(!~t rear is that the pl'l?lisurc will result in lllW)'ers 
turning on one another, on the coun~ and, finally, on them• 
sellll?s. We now realize that the public lm11gc of the legal 
profos_slon comes mainly from how 1,iwyers treat one 
<mother .:ind the court. 

Pnrt of the cure, I believe, come~ from acknowlodglng 
th,,t the problem exists and that solutions ,Ho out there 
;ind rc>lief Is In sight. I believe th.it the ltme has come for 
our l:mr to frtce the problem head on ond to do something 
c1bout ii . 

M.i11y st.Ill' b,11'$ are spon~oring retreilb where lawyers 
can get away 10 think, reflect and openly discus~ the i~sue 
of lawyer dissatisfaction. I bellc.w the time has come for 
our bar 10 undertJke such a progr.im. Preaching profer 
~lonali~m will not remedy lhe problem If the thorn~ are 
not rom011Cd. 

Another observntlon is that lawyers tend to take the state 
bor (or gr<mtecl. We sometimes forget what Justice Holmes 

(continued on page 198) 



Executive Director's Report 
Law Firms, Retirement and Thanks 

Law fi rms 

he American Bar Assodatlon 
8orird of Governors held Its April 
meeting in Alabam.l. A~ b cus-

tomary, bar leaders from the ~utrounding 
area where the mc..oetings .1rc held wcro 
invited. The state oar lrildershlps of Aia
bon,.:i, Florida, Georgl11, Loul~iana1 Mis
sissippi ;:ind Tennessee wure Included on 
lhe guest list, .is was Lhc Supreme Court 
of Alabamil, The Saturday morning pro
grom wa~ a dual prescn1a1lon by former 
Dc.111 Robert McKay of New York Uni
versity and Tom Clay o( the Altman & 
Woll consulting nrm. These two spcakors 
nddrcsscd the chanKes In the woy law Is 
being pr:ictlccd and made suggestions to 
de.ii wilh rhc future they ~ec in the proc
tice of law. Their commcnt!i could be 
cawgorlzed broadly as a now emerging 
prOfC',slonnl ism. 

The rumarks of Clay, In t.ilklng .ibou1 
low Orms, were particulArly Impressive to 
me. Ho mentioned six c:hrirncterlstlcs of 
tho successful law nrm. I h,.,d never really 
thouf!hl about what a Orm doe-; to 
achieve the "successful" 1.ibcl. Clay em
pha~li:ed th111 in the 1990s lhClSC char. 
.1cwrlbllC~ would be e!iSen1ial for nrrn 
survival. 

Dean McKay dlscu)sed lhP recent 
ev~mts where 1he nioga-flrms fire dis
solving lnlo smaller 40- Jnd 50- person 
fltm\ and noted the dlfncultic) lhnt some 
of lhll!,c new firm~ were foc:lr1g In 1helr 
Oght for ~urvlval. 

Clay noted that thow 0nm that will sur
vive ln the 1990s ore going to need a cul• 
ture of lhelr own. They will 11eed to 
clcrlnc goals r1nd objectives m,d engage 
In strategic management. Ho sees 1hese 
same flrms a~ bein~ on external force in 
their communities and being cllent
driven, The flnal characicric;tic th,1t thcsa 

The Alaban)d Lilwyer 

survivors will have Is 4uallty from top to 
boltom. This includes talent, service, 
work product, external support Md client 
rclotlons. 

Some or these six clmracterlstlcs seem 
so basic to any succesc;ful undertaking 
thnt I had not really viewed their ;ipplica• 
blllty to lnw Onsns per se. Those six, how• 
ever, when overlaid with (lrm practices 
in today'c; legol market, were corti!lnly at
tcn1lon-geuers with the bar leaden·~ who 
heard the presentation. 

Reti rement option 
The Alabama St.ite O.ir Is represented 

In 1he American Bar Association's House 
of Delegates ond because or thflt fc1C't, our 
ml!mber firms and their (Jmployees are 
eligible 10 participate In lhc American 8ar 
Ai~ocla1lon1s Members Rctltemenr 
Program. 

The ABRA Program provides (ull-!ier
vlce pension and profit sharing plans (In
cluding n 401 (kl F!!ature) th;:,t Include a 
vr1rlety o( funding opllons. The program 
investment (unds arc as follows: 

Cuarnnteed Rate Accounl!> 
Mont>y Markel Gu.1ran1cc Account 
Growth Equity Fund 
Aggressive Equity Fund 
Bal.meed Fund 
Real Esratc Fund 

Today, tho program ha~ over $1.4 
bil lion In .isscts representing over 5,000 
law nrm5 and 27,000 participant~ n;i1ion
wlde. The Alab.ima State 8Jr has 9,000 
members, and 257 are pre!>Cntly partici
patlnij In lhe ABA Member Rc1lremen1 
Program. 

The program is underwrlue,, and od· 
ministered by The Eqult:iblc We A~sur
ance Society. For further information on 
the program, you may wrltl! to the Amer• 
lean Bar Retirement !.!>sodatlon, 750 
North L..1ke Shore Drive, Chlc.igo, lllrnols 

HAMNER 

60611. The telephone number Is (3 I 2) 
986-5740. 

In addllion to the address noted above, 
If you would like to discuss enrollment 
In the program, a retirement program 
spccloilst would be ,wailoble through a 
toll-free lino. You may coll 1-800·523· 
I 125, extension 1230. 

ihi~ information may be of some assi~ 
tance to those of you who wish 10 estab
ilbh some type of peoonal rclimm«!ht phm 
for you and your fim1's employees. 

Thanks on behalf of Coffee County 
lawyers 

The generosity of Alabama law Orms in 
helpfng the Coffee County :,norneys 
whose practices were Ooodcd has been 
dL~ply aprreciated. Your don.itlon or 
books and law o((ice equipment as well as 
,mlstnr,c:c l n nle reconstruction hove bl.'<!n 
most helpful and meaningful. Your acts 
of kindness have helped ease the devas-
1,11ing losses whrch the member$ or 1he 
Coff P.t> County Bar have surfcroo. 
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President's Page 
(cont/nuod from page 196) 
taught us- that a fearless and Indepen
dent bar ls the pride and Joy o( t:ivery 
civili zed country. ih roughout the year I 
have heard lawyers across tho state ask, 
"Wh;it can the state bar do for me?" The 
question Is a proper one and must be an, 
swored. My re~ponse Is that the state bar 
Is every lawyer's common ground, an or
ganized effort lo be of service to lawyers 
and 10 the public whose right) we hold 
In trust. 

The legal profl!sslon Is one of the last, 
if not the last, of the great professions to 
remain ~elf-regulating. I hesitate to think 
of our profession ever losing this Inde
pendence. Lawyers are, and by their very 
nature, Independent, ilnd the ~tale bar Is 
simply an e)(ten~ion of this spirit Though 
we may differ In our thinking as to what 
is the best approach to take In a particu• 
lar situation, we nevertheless started out 
together- taking the same oath- and we 
must finish the same way. 

We have In the past and I hope will in 
the (uture continue to take stands on 
questions touching on the admlniblr'atlon 
of Justice. Your bar commissioners have 
never been limld or afraid to speak out 
whcm circum~tances required their \/Oice 
be henrd. I believe every lawyer has a 
right to be proud of our state bar and 
should continue to support Its eHorts 
through the giving of their lime and 
energy. The great questions of appellate 
coun restructuring, non-partisan ele, tlon 
of judges and election of judges from sin
gle member dl~tricts haw not ye1 beer, 
resolved. The underlying causes have not 
gone away ar1d someday must be senled. 
I have faith that lawyers have the talent 
and ability lo find the right unswer. Your 
state bar wi ll always be there to provide 
the common ground for this to be ac
complished. 

Our challenge as member$ of this great 
bar Is to say, "Here am I, send me:'• 

Executive Director's Report 
Con1i1wcd ftom page 197 

If others of you havo lloms which may 
be or assistance to members of tho Cof
fee County Bar, you may bring this fact 
to my attention and I will communicate 
it to the 11ppropriAte persons In Coffee 
County. 

Congratulations 
Two staff members of the state bar are 

due congratulations for recent important 
events in their lives. Margaret Lacey, man• 
aging editor of The Alabama Lawyer, be
ta me Mrs. Kevin Murphy on May 19. 
Ruth Strickland DI the Center for Profes· 
slonal Responsibility has earned her 
masmr's degroe In criminal Jusrlcc at 
Auburn University at Montgomery. Her 
degree was conferred June 2. Congratula
tion~ to these 1wo flntt employees on 
special happenings Ir, their llvcs. • 

IOLTA Grants Awarded 
The Alabama l ilW fo undation h1;1s 

awarded a total of $525,592 tC> 40 appli
cants in its second round of i rant~. Tho 
;impunt awarded ls more than twice that 
given last year clnd will be used to help 
provide legal alJ 10 the poor, improve the 
ac.lnili1lstralion of Justice, provide law-re
lated education to the public and s1Jpport 
law llbrc1rles. 

Funds for grants were provided through 
the Interest on Lawyers' Trust Accounts 
(IOLTA) program, which allows attorneys 
to convert thl!fr µoolcd client 1rust ac
couriis to NOW accounts. Financial in· 
stltullons then forward the interest e;imed 
to tho Alabamn Law Foundation. Current
ly 63 percent of those attorneys eligible 
to participate in IOLTA are doing so. This 
is one of the h1ghes1 partlc lpatlon rates 
ln the country. 

A total of $83,350 was distributed to 
23 law llbrarla.. 
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Regarding rhe lmpr0Vem1;1nl of t'he ad
ministration of j ustice, $170;742 was 
.iwarded to six appllcants. Tho Child Ad
vocacy Center In Mobile, Lhe Madison 
County Court Appointed Juveni le Advo· 
cale Program and 1he Tuscaloosa Chil
c.lr1rn's Center arc projects working with 
abused children. The YWCA Family Vio
lence Center In Birmingham received 
funding to hire an advocate 10 help make 
victims of spouse :ibuse aware o( their 
rights and to explain to them how to pro• 
ceed in the criminal justice system. The 
Mit iga1ion Progmm of the Alabama Pris
on Project and the Alabama Capital Rep
resentation Rcsourcl! Center also re. 
celved grants In this category. 

The sum of $184,500 was awarded to 
help provide legal aid to the poor. The 
Mobile Bar Association received funds 
for Its pro bono program. Legal S@rvlces 
received funding ro hire anorneys for 

domestic violence cases, and the Tus· 
caloosa Bar Association received a grant 
for its mitigation project. 

In the category of h.1w-relt1ted educa
tion, $87.000 was ;iwarded. The Birming
ham Bar Association ruceived funding for 
a phone-In law line. Tho Association for 
Retarded Citizen~ recalvod funding to 
hold workshops for parents and guar
dians of mentally retarded adults. Other 
grantees were the YMCM'oung lawyers' 
Section Youth Judicial Program, the Big 
Brothers/Big Sisters of Tuscaloosa, 1he 
Ah1b,m1a Center fnr Civic and Logal Ed· 
ucallon and the Alabama Disablltlcs Ad· 
vocacy Program. 

These grants present on example of 
how IOLTA (unds M e being pul to use. 
If you are not already participating in 
IOLTA and would Ilk(! to, contact Tracy 
Da,,iel a1 (800)392-S660. • 
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Unive rsity of Alabama Law Students 
win nati onal tr ial competit ion fin als 
in Denver 

Mlc:h,wl Muly;iney. Sid McAnnolly, De
llis(' Avc,y ancl Andy Wear, ~1uden1s from 
the Univt!rsity of Al11ba111<1, won the N.1_. 
tlon.il Fin.ii~ of the As~odt,11ion or Trial 
LJwyor~ of America\ 1990 N;uional Stu· 
Of'nt Trfill Advocacy Computitlon, held 
April 5·6, 1990, In Denver. The ~tudent~, 
as~lstcd by advisor and coac.h Bob 
Prine:<'; ,, Tu~colooso nuorney, were un
dcfcotcd In all fivtl rounds of com
petition. 

Elgh1 team~ from around the counrry 
quallf,ccl for the Rnals by wlnnlnfl a re
gion.ii competition ag,1ln~l \Ix to nine 
other law schools, 67 In ,111. The teams 
ct1rnln~ bids at the title wc,c the Unlver
~lty of Akron School or L,lW, Akron, Ohio; 
the Unlver~lty or Alabama School or Law, 
ru~caloosil, Alnbama; Crclijhton Unlvcr
~lty, Omnha, Nebra~ka; Frt1nklln Pierce 
Lctw Center, Manchester, New Hamp
shire; GonLaga Law Sch()OI, Spokane, 
W.uhlngton; South Tlc!xa~ College of Lnw, 
liousto,i, Texas; Stctso,, UnivN'ilty Col
leRe of Law, St. Petersburg, 1 lorlda; and 
the University of Virginia College c,( l.:Jw, 
Chnrlotte~vl I le, Virginia. 

Denver di~trict court Judges, county 
cou rt Judges and Colort1do Court of Ap
pealb juclKe~ participated ,,~ presiding 
JuclHCS of thlc! competition. Pr.icticing al• 
tornoys did iho scorlnM bn~ed upon the 
~tudcnts' .,dvocacv skill~. 

The second place wlnnor wns 1he Uni· 
vcr~lty of Akron. Scml-fin.:illst~ wt!rc the 
University of Virginia ond Stetson Unl
VN'iily. 

All team~ had to submit a irlal brief~ 
well. The winne~ of the bric( wrltlng 
compi;itltion were American University 
WJshington College of Law, Wilshlngton, 
D.C., (lrs1 place; CrclKht<m University, 
~econd place; and INcstt!rn Nlw Engl11nd 
College School of Law, SprlngOclcl, Ma~ 
~achu\ctts, third place. 

The 1\/Jb«ma L'awver 

The competition used the foct pattern 
from nn ilrlual civil cn,e Involving ii man 
who was severely burned when the pro
tective clothing c:ovcrln~ his street 
clothes Ignited. 

Sweeney elected chairp erson of na· 
tional schoo l attorney group 

Donuld B. Sweeney, jr., a p.111ncr In the 
Birminghnm firm of Rives & PclC'tson, has 
~Wtil1 t•lccted 1990-91 chairperson o( the 
Counci I of Schclol Auornt•ys, t1 m11jor 
component of the National School 
Bo.irds As~oelation, hu;idquortered in 

Bar Briefs 
Alcx,1ndna, Vlrg,nla. I le ~crved the pasL 
yeM as first vlce-chalrpcn,on. 

Swe<'nE'Y represents 23 school st-,tcms 
in Alobarna; he will serve .1lso n~ an cx
offlrlo member or NSB.Ais 24-membcr 
board of cilrectors. 

I It• received his law degree from the 
Unlvcr<;lty of Alabama. A member of the 
Birmlngh.im, Alabam11 Stale and Amcri• 
cnn bar ,bsociatiom,, Sweeney al~o 
scrvt.'CI as proi,ldent and (oun1for or the 
Al;ibnmo Councl I or School Board At
tomays. Hr I~ state president of the Na
tional Organization on Leg.ii Problems 
In Educ.itlon. • 

Letter to the Editor 
C ,111011~ of Judie i,11 L tlm, 

The C.inon~ or Judicial Ethic$ adopted 
by th<! Suprc.-mc Court or Al,1ban111, Octo
ber 10, 1975, found In 294 Al.i. Reponl,, 
omit the provision found in l,UCh c.inons 
promulg;iird In over 30 other jurll,dfc
tlc,ns, prohibiting candidates In popular 
elections for Judgi>ships from soliciting 
or acct1p1lni,i campaign fund~ from men,. 
bot) of the b.ir. Henc:e, I rt't't>lvt.'Cf solicil3· 
tlons for campaign fund\ from judicial 
candldatcs in th!! June primarie~. for all 
of the courts with Juri~dlc.tlon In Mobile
I nO'N ~hudder to think of .ippc.irlnK b~ 
(ore tlw elected judge!> In c.iscs where 
opposing counsel contil butcd more 

funds to the election of thC' Judge th.in 
I did. 

Since our C;inons of Judicial Ethics, 
adopwd In other jurisdiction\ prohibit 
suth 50licitaticms from member.. or lhc 
bar, why can't our supremv cou11 adopt 
this prohibition in Alnbama7 Whilt ls 
lhcro .:ihout our populr:ir election~ of 
judges which makes us different from all 
of the othe~ who are ~UbJet.t to the same 
Codi> or Ethics? 

). Edward Thornton, 
Thornton & McGowin 

Mobile, Alabama 
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ABOUT MEMBERS 
Earl V. Johnson and W. Bartlett 

Taylor nnnoµnc;e thiJt the firm o( Sik~, 
Johnson & Taylor, Andalusia, Alo• 
bonrn, ha:. been dlssolwd . 

Also, they dre no longtir prof1Mion
olly associated and each are engaged 
In their own private practice of law In 
Andalu~la. Earl V. Johnson's otncc Is 
located al 29 South Court Square, 
Suire A, and W. Bartlett Taylor's office 
I~ located a1 29 South Court Square, 
Suite 8, And11lu$la1 Alabama. 

• 
Thomas M. Haas announces the re

location of his pr.l<;tice 10 258 St;ite 
StrcN, Mobi le, Alabama 36603. 
Phone (2051 432-0457. 

• 
Willi am S. L.,Bahn, formerly of 56 

Thoma~ Street, New York City, an
nounces tho opening of hi<; new 
offices at 401 East 10th Awn ue, Suite 
440, Eugene, Oregon 97401. Phone 
(503) 343-1473. He Is a niembor of the 
Alosko, New York ond Alabama State 
bars. 

• 
F. Timothy Riley, formerly 

associ.11ed with the firm of Cirncs & 
Carnes, nO'N ls assistant district 
attorney for Marshall County, Ala
bama. His new offi<;e is localed 011he 
Mar!,hclll County Courthouse, Cun• 
tcrsvll le, Alabama. Th!! mail ing 
address Is M.irshall County Dlslrlci Al
torney, P.O. Box 458, Guntcrsvlllc, Ala
bnma 35976. 

• 
Michael E. Wallace announce~ the 

opening of his office ell Brown M,,rx 
Tower, Suite 700, 2000 First Avenue 
North, Birmlngh,\l'n, Alabomo 35203. 
Phone (205) 251-6300. 

• 
Mllt o" G. Gatrelt announces the 

relocation of his offices to Brown 
Marx Tower, Suite 700, 2000 Ffr~t 

Avenue North, Birmingham, Alnbama 
3520J. Phone (205/ 251-6300. 

• 
Michael A. Newsom announc~ the 

relocatlon or his oftk1:1 to Suite 245, 
200 omce Park Drll/t!, Mountain 
Brook, Alabama 35223. Phonll (205) 
879,8559 . 

• 
Blake A. Green announces the 

openlr1g or The Law Offi ce of Blake 
A. Green at 100 Court Streut, 
Wetumpka, Alabama 36092. Phono 
(205) 567-0040. 

• 
L. Scott Johnson, Ir,, announces his 

elecrion as town clerk/cou,1 clerk for 
the Town of Orange Beach, Al.iboma, 
c((ective April 12, 1990. His malling 
address ls P.O. Box 1555, Orange 
Beach, Alabama 36561. 

• 
AMONG FIRMS 

Martin son & Beason, P.C., o ( 

t-luntw ille, announces that Douglas 
c. Martinson, II, has become <1sso
ciate<l with the firm. He received his 
J. D. from Washington ilnd I ee Lnw 
School and his LL.M In Taxation from 
Bo~ton UniwrsiLy. Offices arc loc;tte<l 
JI 115 Nonh Side Square, P.O. Box 
2675, Huntsville, Alabam.1 35804-
2675. Phone (205) 533·1666. 

• 
Vaughn M. Stewart, ll, and Jullan 

Stephens, Ill , announce the openlnl! 
of their low offices at 24 Elm Twulfth 
Street, Anniston, Alabamo. Phone 
(205) 238-1986. 

• 
Armbrccht , Jackson, DcMou y, 

Crowe, Holmes & Reeves .innouncc~ 
thar Duane A. Graham and Robert J. 
Mulli can have become members of 
the firm, and James A. McGhee, Cli f· 
ford C. Brady and Richard W. Frnnk
lh, hove become associated with the 

firm. Offices ore located al 1300 Am
South Center, P.O. Bol< 290, Mobile, 
Alabr1ma 3660 1 . 

• 
The firm of Reneau & Reneau an

nounces that John R. Thornton, 
formerly chief assls1onl dhtrlc1 c11-
tomey, 19th Judicial Circuit, OOY1 Is as
sociated wi th the firm. Offices are 
located at 114 South Main S11eet, P.O. 
Box 160, Weturnpka, Alabnma 36092. 
l'hor)e (205) 567-8408. 

• 
The firm of Parkman & Brantley an· 

nounces that L. Sharon Eglx!rt has be
come as50CiiJted with the Orm. Offices 
are locared ar 401 North Fo~l!'r Street, 
Dothan, Alabama 3&303. Phone (205) 
793-9009. 

• 
Reams, Vollmer, Philips, Killion, 

Brooks & Schell, P.C. announces that 
A. Lewis Philips, 111, an assocl.1te 
member of rhe firm, is now licensed 
to practice law In tht! states or Missis-
5lppl dnd Florida. Offices are located 
J I 3662 Dauphin Street, Mobile, Ala
bama 36608. Phone (205) 344-4nl. 

• 
The firm of Huie, Fernambucq & 

Stewart announce~ that Prisca M . 
Deleo nardo and Dnvld Leon Smith, 
Ill, have bllcomu ,i$S()cf,11ed with the 
ilrm. O((lccs ore located oc1t 8th Floor, 
Flrsl Alabama Bank Building, Blrm
ingh;im, Al.ib.ima 35203. Phone (205) 
251-1193 . 

• 
Richard F. Pate, P.C. announce~ thill 

J. Barry Abston ha~ bccoml:? asso
ciated with the firm at 56-58 South 
Conception Street, Mobi le, Alabama 
36602. Phone (205) 433-0300. 

• 
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Jay E. Emerson ha\ become a part· 
ner in th<! firm o( Hlgg~ & Conchln, 
and the firm', now name b Higgs, 
Conchln & Emerson. Offices arc lo
C-Oted at 405 F,;inklln Street, Hunts· 
ville, Alabama 36601. Phone (205) 
533-3251. 

• 
The Law Office of John W. P.irker 

i:lnnounccs that L. Bratton, Ill, has 
joined the nrm JS ,m ,lS)OclJtc. Offke~ 
are locJtccl ill 4332 Bou lcv,lrd Park 
South, Suite D, Mobile, Alabama 
36609. Phone (205) 341-1020. 

• 
The firm of NalJar, Ocntlburg, 

Meyerson, ZJrzaur, Max, Wright & 
Schwartz, P.C. announces tlMl Marvin 
Franklin nnd Marvin L. Stewart, Jr., 
hnve become mPmbers of the firm. 
Offices are locMed nl 2125 Morris Ave. 
nue, 131rmingham, Alabam;i 35203. 
Phone (205) 2S0-8400. 

• 
The Orm of Simmons, Brunson & 

McCain, P.A., announce~ th.it J.im<?s 
T. Sasser, formerly a panner with the 
firm of Wood & Parnell, P.A., In Mont• 
gomery, has joined the firm ii\ ,1 part· 
ner and that WIiiiam B. Ogletree h.i~ 
joined the firm as an a.~!,OClate. Offices 
arc located dt 1411 R.31nlxm Drlw, 
Gadsden, Alab.1ma 35901. Phone 
(205) 546-9205. 

• 
Lange, Simpson, Robi nson & 

Somerville announces that Galle 
Pugh Gratton, James C. WIison .ind 
Duncan D. Bl~ir h,1vc become part
ners In tho firm at Its lllrmlnghnm 
o((icc; that Daniel 8. Smith , Richard 
Eldon Davis, Michael 8. O'Connor, 
Alice W. Durkee, ond Richard Tishler 
have become assoclnted with the firm 
Rt it~ Blrmlngh.im office; that David 
R. Pace and Robert V. Rodgers have 
become associated with the firm 111 its 
Flunt~vlll(! office; ond th<lt Joseph H. 
Johnson, Jr., and David W. Spurlock 
have joined the B11mingharn office. 

• 
Gordon, Silberman, Wiggins & 

Chllds, P.C. announce.~ that John C. 
Ale,cander, MIiion C. Avery, S,,mul!I 

The 1\lab.im<1 L,iwyer 

Fisher, Timothy C. Ciann and Scotty 
Greene hr111e become associates of the 
firm. omce!. ate located ill 1400 
SouthTrust TOW(!r.,, Birmingham, Ala
bama 35203, phone (205) 328-0640, 
and 100 Washington Street, Suite 2, 
Huntsville, Alabama, 35801, phone 
(205) 551-0974 . 

• 
Bond & Botes, P.C. announce~ the 

relocation of It~ offices to 4518 Vallt>y
dalo Rodd, Suite 201, Ct,.irlc~ton Gate 
Office Park, Birmingham, Alabami.1 
35242. Phone (205) 995·8568. 

• David P, Shepherd ,mnounces that 
Frank T. Hollon hos joined the firm as 
,u1 .i~sociate. Offices are located .it 913 
Plantation 13oulcvard, FairhopP., AIR· 
ban1a 36532. Phom.i (205) 928-4400. 

• 
The Orm of Schoel, Ogle, Benton, 

Gentle & Centeno .-innouncos that 
David 0. Upshaw has Joined the Orm 
as an 3ssociate. The firm also an· 
nouncec; the relocation of its offices to 
GOO Financial Center, 505 North 
lwentieth Street, BirminghAm, Ala· 
bama 35203. Phone (205) 521-7000. 

• 
McOavid, Noblin & West an-

nounces that Stephan t;md McO,,vid 
and William C. Cheney, Jr., both 
members of the Alabama State Bar, 
have become associates with 1he Orm . 
Offices are located at Suite 1000, 
Security Centre Nor1h1 200 South 
Lamdr Street, Jackson, Missi~slppi 
39201. PhOnll (601) 948-3305. 

• 
Barber Sherling, Richard E. Brown· 

Ing and Jay A. York aMouncQ tho 
formation of a firm In the n.imc of 
Sherling, Browning & York, P.C. 
Offices are located ill 2664-A 
Diluphin Street, P.O. Box 16207, 
Mobile, Alabilmil 36616. Phone (205) 
476-8900. 

• 
The firm of Pope & Natt er 

announces the ri?locc1tlon of their 
offices to 1650 Ffnanclal Center, Blrm• 
ingh.tm, Ah1bama 35203. Phone (205) 
252-8473. 

• 

The firm of Burr & Forman 
announcec; that Carol H. Stewart And 
David 0 . Dowd, Ill , have become 
pi.1rtncrs In the firm, c1nd Wllllam R. 
Corbell, Harri J. Haikala, Victor L. 
Hayslip and F. H.impton McFadden, 
Jr., ha11e Joined the Orm as associates. 
Thf' Hun1<1vlllc ornce has added J. 
Jawan Olive as iln a~sociate. 

• 
Farmer & Farmer, P.A., announces 

that Wallace Davis Malone, Ill , has 
become a pr1rtner o( the Orm. The firm 
name hab been chan8ed to Farmer, 
Farrncr & Malone. Ofrice~ arc located 
at 112 West Troy Strool, P.O. Drc1W11r 
668, Doth.in, AIJb,1tna 36302. Phone 
(205) 794-6596. 

• 
The firm o( Rives & Peterson on• 

nounces that Roberl L. Shields, Ill, 
has joined the fl, m. Shields Is a grad· 
unte of the University of Alabam.:1 and 
a cum /(ludt• gr~duntc of the Cumber· 
land School of l..lW. omccs are lo
cated at 1700 rinanclal Center, 
Blm1inHham, AlabJrna 3S203-2607. 
Phone (205) 328-8141. 

• 
W.itson & Harrison i:lnnounccs that 

Thomas W. Holley hi.1~ become .i part· 
ner in the pr;ictlce, which will con
tinue under the n,1me of W.itson & 
Ht1rrlson, 1651 McFarland Boulevard, 
North, ru~caloosa, Alabama 35406-
2212. 

• 
Vowell & Mcelheim, P.C. an-

nounces that 0. Lewis Terry, Jr., h.u. 
become a~soclotecl wllh the firm, and 
the (I r111 h,h relocated lls offices to 
1900 SouthTru~t Towor, 420 Nonh 
Twentieth Street, Glrminghom, Ala
bnmo 35203-3200. Phone (205) 
252,2500. 

• Thr (lrm o( Webb, Crumpton, 
McGregor, Snsser, D,wis & Alley an
nouncl'!~ 1h111 Craig S. Dillard has 
become .1,socl;ited with the firm ill 
Coloni.il Fin,1ndal Center, One 
Commerce Street, Suite 700, Mont
gomery, Al.ib,1ma. The firm c1lso an• 
oouncc~ the opening of an additional 
office at Interstate Park Center; 2000 
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lnterstat1a? P,uk Drive, Suite 409, Mont
gomery, Alabama. Phona (205) 834-
3176 and (205) 277·3176. 

• Vaughan Drinkard, Jr., Mark R. 
Ulmer, C. Gary Hicks and Francis E. 
LA!on, Jr., announc;;e the formation of 
a partnership for the practice of law, 
along with Randolph B. Walltm, asso
ciate, and J. Langford Floyd, of 
coun~el. Tho firm will be known as 
Drinkard, Ulmer, Hicks & Leon, ar1d 
wi ll continue its locotlon at 1070 
Covernment Str!let, Mobil e, Alabama 
36604. Phone (:~05) 432-3531. 

• The firm of McPhillips, DeBarde-
laben & Hawthorne announces that 
Kenneth Shlnbaum has become a 
partner In the nm,. Offices arc located 
at 516 South Perry Street, P.O. Box 64, 
Montgomery, Alobama 36101. Phone 
262-19'11. 

• 
Charles N. Parnell, Ill , ancl C. 

Barton Crum, members of the firm of 
Wood & Parnell, P.A., announc;;e thal 
Charles L Anderson has become a 
member ol the flrrn, and lhe firm 
name has been changed lo Parnell, 
Crum & Anderson, P.A. 

The firm also announces that Mark 
N. Chambless, fr,m1erly R sh11reholder 
in Mcinnish, Bright & Chambless, P.C., 
has bG!Curne a member of the firm, 
and A. Richard Pyno, formerly 
counsel for Blount D0velopn1en1 Cor
poration, and WIiiiam C. Elliott have 
become associ.ited with the nm,. 

• Wilson & Purnroy an,,ounces thar 
T. B<>ice Turner, Jr., has become as
soclc.11Qd with tht! firm. Offices 11re lo
cated al 1431 Leighton Avenue, 
Anniston, Alabama 36201. Phone 
(205) 236-4222. 

• Miller, Ha,nilton, Snider & Odom 
11nnounces thRt Robert Bruce Rine
hart h11~ bec;ome ;1ssoclated with the 
firrr1 In their Montsomery office lo
cated at Suite 802, One Commerc;;e 
Strect, Montgomery, Alabama 36104. 
Phone (205) 834-5550. 

• Colton & Boykin nnnounces that 
Joseph J. Levin, Jr., has become a 
par1rier in the firm. Offlces 11re located 
at 1025 1homr1s Jefferson Street, NW., 
Washington, D.C 20007. Phone (202) 
342-5400. 

• 

The firm o( Henslee, Bradley & 
Robertson, P.C., announces th,it 
Ralph K. Strawn, Jr., has joined the 
firm as an associllle, Offices are lo, 
cated at 754 Chestnut Street, P.O. Box 
2461 Gadsden, Alabama 3S902-0246. 

• 
The Birmingham /irm of Maynard, 

Cooper; Frierson & Gale announces 
that former Chief Justjce C.C. Torbert 
becilme a member of the nrm effective 
June 1. He is admitted to pmctice in 
Alabama. the District of Columbia, 
.:ind befom the Supl'Q,ne Court of thll 
United States. Torbert served as ch,ef 
Justice of the Supreme Coutt of Al.i
bama from 1977 to 1989. o((lces aro 
located al Suite 2400, '190'1 6th Ave· 
nue, North, Birminghr1m1 Alabamr-1 
35203-2602. Phone (205) 254-1000. 

• 
ferry w. Konnedy has Jofned the 

fi, m of Duncan, Woinberg, MIiier & 
Pembroke, P.C. in Washlng1on, D.C. 
Kennedy Is a member of the Alabama 
Stflte Bar and was ;i government rela
tions advisor for the past three years 
at I teron, Burchene, Ruckeri & Roth
well. • 

Agreement Reached to Form New LEXIS® Membership Group 
The Alabama State Bar ha~ reached an 

agreement with Mead Data Central, pro
vider of the LEXIS~ computerized re
search servi ce, to establish a 
LEXIS® membership group for bar 
member~. 

Most of the Alabama State Bar's 6,500 
practicing members are in firms of ten ot· 
torneys or less. This program is designed 
10 make the LEXIS® service affordable 10 
those attorneys who cannot pay high 
mo11thly OV(lrhQild charglls. II [s also d 

benefit for any nrm which does not do 
searches on o regulor basis. 

fnstei'ld of the regular $125 monthly 
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subscription charge, Alabama Stato Bar 
member~ wil l pay only $25 por month. 
Regular use charges will apply, along 
with .:i small membership group search 
surcharge. This program will provide 
smaller firms with the legal research re
sources rrrnny large (I r111s now enjoy. 

Members Joining the program by 
August 31, 1990, wi ll receive communl
catlo11s software, free tralnli1g and four 
hours of free use. Software ls normally 
'!i25 per package and training Is normally 
$75 per person. Bar members will bP re
~eiving additional information by mall 
on 1he LEXIS® membership program. 

Members will be able to utilize tho 
LEXJSlll service from their own homes or 
offices. Using a personal computer and 
modem, or MDCs lea$ed equipment, the 
member c.i n ~earch and read or prl n t the 
full toxt or federal and st.itc case law, 
statutes, law review~. ALR annotations, 
newspapers and wires, medical Journals, 
SEC filings, patents, ,:ind more. 

For further informnlion, c.ill Kendall 
Jones at l·BOQ.368-5868. Mead Data 
Cen1ral wil l have a ho~pitality suite at the 
annual meeting In Mobilewilh con,pu1er 
terminals set up 10 demonstrate 
LEXIS® research services. • 
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Spring 1990 Admittees 
Jomo!o Bcirry Ab~ton . , , ........••... Mobile, AIJbamd 
Tori Lotczlo Admn~ .... ... . .. .. Montgomery, A/,1/).ima 
John Cnry Alexander . ... . .... , . lllrmlnshilm , Alabama 
Steven Lee Alhn , • • . . • . • • . • • • Blrmlngh,1m, A/,1bam11 
D,mlC'I Turpen Bankcster .•. , . • . Robert~dJle, Alab;imil 
Richarrf I lughes Batson, II • • • . Blrmin11ham, Al11bama 
Bl!n Mark Baxley . , • . . . • • • . • 1 u~caloo)J, AIJbama 
Roberl Leon Bowden . • • • • • • • Loulwll/c, Alabama 
Alison Ann Bridge~ . • • • • • • Bitmlngham, Al.1b.tma 
Hycall Brooks, Ill . . . . • . . • . • Rirmlnsham, Al.:ibama 
Gregory DelOl\d Brown . . • . • .Annis<on, Alab.:ima 
Wllliom Jo~cph Bruckcl, Jr . .... . . 8/rmlnsh;im, Alabama 
John Douglos BuchanJn ••• , ... , .. , . lampa, l'lorido 
Mlch,wl Wnde CMroll , , . , , , •... 1JlrmlnMh,1m, Alabama 
Rosom11ry Clnrk. . . . . . . • . . • • . . •. I lumsv//fo, Ala/Jama 
Nell Rlch,1rd Clement .......... Birmingham, Alabama 
0Jvid Tort1nce Cobb .......• , . , Jackson, Mh~l\slppi 
John Wyllo Cowling .•...•.•.•.••. Mobile, Alabama 
Bi Ille Jean Crane ................ 1-/omc,vlllc, Georgia 
Paul Swanson Crawford . . . . . . • Moncaamery, AI.Jbama 
Allee George D,widson • • • . • • . Birminsham, Alabama 
Michael Thomas Dawkins /ilr:hon , Mississippi 
Sharon Slnwsor, Day •...•.•.•••.• I luntwlll<', Alabama 
Mignon Mr stiJyer Dclashmct . • . . . .. Moi)l/e, Alabama 
Wilbur Pemble Delashmet , • , •••.• Mob/le, Alabama 
Prlsdlla Moore Deleonardo , .•••. Blrmlngh11m, Alabama 
Pmer Anthony dE~arro, 111 ••••• , , B/r,n/11gh,1m, Alabama 
Karen Nol son Dlc:e . . . . . . ... , , . I uscaloosa, Alabama 
Howard Yloldfng Downey. . . . . BlrmlnghL1m, AI.Jbama 
Nnncy Diana Duke~ . . . . . . . . . . . . . Sam~on, Alabam.1 
John Fergus Edwards •............ Florence, Alabama 
I fsn Sharon Egbcr1 .......•...•...• ()othan, A/obama 
Doyle Carlton Enfinger, If • , . • •. Tilllah,,.m•e, Florida 
John M11rk Englehart .••.•••.•.. Montgomery, Alabama 
Cherie Diane Feenker . . . • . . . • . . .. lrondafo, Alabama 
Jerry Doul(lil§ Fields, Jr •••••• , . • BlrrnlnglJJm, Alabama 
Linda Gall l'llppo ... ... ..•..••••. Florence, Alabama 
Ruth Elis~o Friedrnan ... , ..... , ...•.. Athinu.t, Georgia 
John Alfred Gant . • • . • . • . • . • . Ulrminsham, Alabama 
James Wymnn Gladden, Jr. • . .. I lr11tll',hllf8, tvllssi'islppf 
Jon Craig Goldfarm . . . . ..•... Blrmlnsham1 Alabama 
Cem Snmlm Goral ....•••.•••.• Bfrmln8ham, Alabama 
Loury I Pil Cordon . . . . Wstavl.i, Alabama 
Wlllfam Kenneth Cri~ham. Jr. , Lawrenceburg, Tennessee 
M,1ry Cna I lc.ith . . . ..... , ...•• llurmvillc , Alab.1ma 
Samuel I lunllngton Heldman Birmingham, Alclbama 
Amy Louise I !erring ............. Hunrw/1/c, Alabama 
Lindo Carol Hinson............. . .. Atl,rnta, Georgia 
John Thonrns 1-iom • , .......... Blrmlnglrnm, Alabama 
Brockwoy )t1ckson Jones ........ Blrml11gl1t1m, A/al>anrn 
D0n,1ld Rush Jones,Jr. . . . , ..... ,)Jc;kson, Ml~slss/ppl 

Jeffery Wnyne Kelley • • . .•.•.. Montgomery, Alnbama 
Alvr1 MAnson Lomhert . . . . . . . . ..... Dothan, Alabuma 
John San1uol Lc111Klcy ... , •... , •.••. , BcJun,0111, TcxcJs 
Wll ll,1r11 Davb Lawley, Jr . .• . .....• Pas;:rc/cnD, Collfornla 
Oeidre White Lee . . . . .......... I alrhope, Alabama 
Rachel Virginia Lee .••.••.... Montsomery, Alabama 
Martin HowMd Levin • . . • . • • • . . Pensacola, Florida 
OlivN Winston Locwy •.•.••... Montgomery, Alabama 
Jan Rcc\C l.ooml~ . . , Pinson, Alabama 
Kaw Lovl! MaKc>ffin . . • • • . • • . • • • • • Mob/le, Alab.1ma 
Pamela Rulh Mnrks ..•.• , • • , , •• , . Florl!nce, Al,1bc1ma 
Vllnda Mae McCMfcrty . . ... Farmington /-/Ills, Michigan 
Jame~ Terry McCol lum, Jr .. .... . Montgomery, Alobama 
David Ellio1t McGehee .... . .. ... . I /11ntsvillP., Alabomll 
Rll1h i;ll,:,1be1h Mclnlsh . . . . • . . . • . . . Dolhfl/1, A/ab11mo 
Frederick Mltchcll McNab .... . .... Northport, A/nbamo 
Wilson Daniel Mi les, Ill . • • . . . Birmingham, Alabama 
Andrea l ynne Miller , • • • • . • • • • . I /unt.svillc, Aldbama 
Chmt1c C.,rol Morg;m ......... 8/rmfns/iam, AlcJbama 
Michael Allan Mosley Thomasville, Alabama 
Todd Brillon Murrah • • • • • • • Birmingham, Alabama 
David Butler Norton .•• , • • • • Birmingham, Alabama 
V11lerle Lynne Palinedo ........•.. . Anniston, Alabama 
Phyllis Feaster Parke •....•. . ..... Camp Hill , Ahibama 
Willl111n Engl.ind Pritchard, Ill . .. ..... Mob/le, Alnl>ama 
Anno Swindle Rny •. , .......... Birmingham, Alnbama 
GeorRe Oewllt Roblr,son .• . ....... An!llston, Alabama 
Mark Anthony Sondcrson ..•. , .. 8lrmlngh11m, Alabama 
Fritz Eugene Schei I, Ill ..•.• • •.. , •.. ChcJtom, Alr1bama 
Stcvon J('ffrcy Shaw . . . . .. , . . . . Hun<svlllc, Alobama 
Donn.l Rlcht1rd~on Shirley .••• , • Birminghom, Alubama 
Stephen Gregory Shrewsbury . . 8/rmlnglwm, AI.Jbama 
Roland McCreighl Slover ......•. Madison, Mississippi 
Christopher Adam Smith . . • • . . . . Florene<', Alabt1m11 
Emest Wmy Srnith , . . . . • . . • . Monlgomcry, Afabama 
Gregory Gmnt Smtih , . , .••..... Blrmlngh,1m, Alnbnma 
Su~r1n Allen Smith •. , .•..•.•..• Birmingham, Alabilma 
Robert Jool Solomon , •••• , ••. , ••. , •• 7 uckcr, Ceo,15/a 
Mlch.icl Keith redder . . . , •.• , • • . • , • Atlrinrn, Georgia 
Luther Moorn,.rn Thompson ••...•. J;:ickson, Mississippi 
M-Ollndi1 Thompson .............. l-lunrsvl//c, Alabama 
John 11.lwthorno Ufford, 11 .. . .... Guntersv/1/e, Alnbama 
Rodney l ,,w~on Ward Cad~clcm, Alabama 
Linda Joan West . . ........... Pvlh,,m, Aillb,,ma 
Elmer Ellsworth White, Ill ••.. , • New Orfoans, Louisiana 
Michael Jami's Wiggins • • • Orl,indo, Florida 
Coleman Kenne1h Wilson ....•.• Montgomery, Al,1lw11a 
L.1uron Al,111u Wll~on .•..•...••.... Flore11ce, AIJbJtnJ 
Sh,1ron Ann Wood~,d . . .. .. ... Raleigh, North Ci:irollna 
Cli(ton Eurl Wright . . . . . ...... . ... Shtdfirlrl, Alilbnma 
Mark Stephen 71n,llch ...... . .. Mon/gomrry , Alnb;:im.i 
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Lawyers in the Family 

1\nnr1 Swindle R.,y (1990); Borden M. RJy, fr. (1989); Martin Ray (1960); Don Madison (1984) (aclm/1100, husband, father-in-/Jw, cousin) 

David Butler No,tc>,, (1990): J.C. Norlon 
(1965); John W. Norton (1969) (drlmlttee, 
fi1ther, i.mcle) 

M;;irvln A. Wilson (1956); I auren Alane 
WI hon (1990) ( father, ndmittee) 

Sam Heldman (1990); Alan W. 1-fcldman 
(1961) (adm/Uce, father) 
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John A Gani (1990); Andrew M. Grant, 
Ji: (1965) (ndmlucc1 father) 

Fritz E. Schell, Ill (1990); Sidney Ii . Schell 
(/')68) (£,Jdmirlt/e, u11c/t1) 

Chrlstoplwr A. Smith (1990); Gary P. 
Smith (1960) (admlttcc, uncle) 

/Janie/ T. Bankcste, (1990); Claude• E. 
IJ;inke~ter (19SJJ (Ddmlttee, father) 

A. Evans Crowe (1989); R.M. Crowe 
(1954) (admlttec, father) 

Ruth l:liz,1beth M clni sh ( 1990); 1-1. 
Dw ight Mr:lnish ( 1949),· Peter A. 
Mc.lni!;h (1983) (arlm/rtee, (1ther, brother) 

February 1990 Bar Exam Statistics of Interest 

Number silting for exam . . . . . . . . . . . . . . . . . . . . ..•.......• , ........ , ......... . . 174 
Number certified to supreme court ...... ... .........................•... , ...... 99 
Certification rate ............................ . ........... .... ........ ........ 5 7°/o 
Certification percentages: 

University of Alabama ................................. ........ ...... .. ... 79% 
Cumberland .......... , ......... , ....... I • ; ••• , •• , I •••••••• , • , • , , ••••••• 6SCJ/o 
Alabama non.accredited law schools ......................................... 24% 
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Consultant's Corner 
The following Is a review of and com· 

mcntary on an office automation l~suc 
that has current Importance to the legal 
community, prep.irl>d by the office auto
mation consultant to the state b.ir, Paul 
Born~tcln, whose views are not ncccs
~arlly those of the late bar. 

This Is the ixtecnth article in our 
"Consultant's Corner'' series. °INf' would 
like 10 hear from you, both in critique 
of the article written ,1nd sugg~tlons of 
topics for future articles. 

The small urban law firm- what lies 
ahead? 

Sm.ill (with ten or fC!Wt!r lawyers) urban 
law fltm~ neNI to take a hdrd look at 
where they .,re going In the '90s. Unfor
tunately, therr Is no ~Ingle strategy th,11 
will ~uit cwryonc. One must dlMingul~h 
between i1 s<>-<:.illed small Orm in a minor 
urbr1n Mf'il (where they dre, In fuc11 a big 
lime Orm) ,md the small firm in ii mnjor 
urban ,ln.!rl (whtlre they nre just o small 
flrnt). Q r,u llCCd\ tC> gonPralize ilnO thr 
01he, ncc:di. to spocldllie. 

The small firm in a major urban area 
I will undoubtedly stir up more than ii 

fe'W ch,1mbers of commerce by trying 10 

cJ,flne "minor" uroan areas. Therefore, I 
wlll try to dodge the inevitilble bullet by 
~il)'rng that Birmlngh.im, Mobile, J tunts
vlllc .ind Montr4omery are majm urban 
.irca~ Jnd .111 other urban area~ are mlnor. 

Tlil' s111<1II firm, in 11 major Lirb,in ,1wn, 
Is ot risk lr1 the '90~ If It continues 10 

perceive lbclf ilS c1 general pr.ictfcc Orm. 
ll I~ probably doomed to be J J<1ck or c1II 
trades ,ind milster of none. There Jrc .i 
number of reasons why this is likely to 
<:omc to J)il'\S, unless ,;uch Orms .idop1 il 
focuM!d ,trategy th~t concentrates on one 
m<1jor c1ret1 c1nci one or twu minors, 

There arc .it lea~, four reason$ for th,, 
gloomy ~cennrlo; 

populJllo,, shift!>, 
- inroads of tho chains and propalc.J 

pl,,ns, 

rhe A/a/Jamil I awyer 

- lnacaslrig compctltlo,, from the 
major f'lrms and 

-the specter of cortlflc..atlon. 
Small urban firms trodilionally hJvo 

<.t!l"llf.'ci mt1ny Individuals a~ well ,1, some 
small corporate clients. As lndlvlduills 
drift .iw.ry from major urbiln areil~ to 
suburb~. rhey are inclt!aJilngly likPly to 
seek out provide~ In the suburb~. not 
downtown. SJ.d Lo say, many law firm., ,,re 
more loyal 10 their clients than cllerm ,ue 
to tho firms that served them for years. 

In the sub1.1rbs, the~e forme, client~ of 
tho downtown firm~ c1rr within ;irm~ 
rouch of the chains Ooel I ly11tt1 for exllm· 
µle) whl<.:h typically 01:)(!n office,. In ~ubur
ban strip malls and provide whr11 I~ 
reputed to be very good lc~.11 '>urvkc In 
the areas where they practice. Thl'Y Jr<! 

14rowing di a healthy clip and might w~ill 
colonrte Alabama In the near future. l're
f)Jld lt.'8<11 plan~ (IQgal I IMO.I .ire ,mothl!t 
1hrer11 10 the sm.111 flm11 since th<.'Y con
tract out with various provider: for spc
cli1li1ed services ill O,<ed (often loworl 
rales. 

I he ,nr1jor firms ar~ not sining Idly by 
either. Their profit!> art! slowly tirodlng 

from the prcs~Ur(! Of lnexoml')ly r1Sln8 
owrht,iad cost5 assoclnlod with urban lo
cation. ThL'Y an.i d<.>voloplng m,,rket ~tr.it
cglcs, even hiring morkctlng directors, to 
go ilfter clie,1ti, they nt.-ver before courted, 
Some of these targets Ml' p~onity clients 
of small ti rms. 

Certiflct1tlon, when (not ,() rt comes, 
w,11 be expected by urbiln clienlele, Just 
as thl!Y expect to Ond It In lheir docto~. 
How can the sm.ill g1•nN,l l~t firm pro
claim exp<.•ttlbe In nurtll'rou~ fleldi. with 
just six attorrK>ysl Will 1huy ,111 ba cer
tifiilble In multiple areas/ Not likely. Most 
cerllficatlon boMds wlll ,1ln1os1 certalnly 
require sub~tanti,11, If nol tot;il, concen
tration in the cer11fied field 

Survival and growth strategy 
Is there ,1 pl.ice for the sm.111 firm In .1 

major urban are.il MO',I dcflnhelyl As a 
~ped:ilist Orm you c.m, first of .ill, point 
to the speci;ill~, dcr>m1mrnt~ of the mJ
jor firms and ,;,.,y1 ''They hiMl a dcpmunent 
lo handle tilx work. W(, h~ve ii whole 
Orm!" 

Second, there mu suh~t11ntl.1I 1.'Cono
mles to be achll>ved In ., ~pt•c1,1list firm 
which allows you 10 ~till be proOt.ible, 
while charging less thJn your major corn
pe1itors_. Think, for t1 molilent, i.lbout 
library expense, support .it'ld profc~slonal 
~1;iff lnterchilngNbllity. Where do these 
S?('Cialization opportunlti~ I~ What sort 
of ~ec.-ondary focu& 1u-e,1s mt! ..ynergistic? 

- coilec1lons and crc.'Clitor banktuptcy 
repl'CSt;Jntatlon; 

- corpomtc b,1,;k1uptly t111d t.ix; 
- commcrc.lat re.ii ost,itc ,rnd environ-

mental IJw; 
- divorce and tax; 
- white collar crimin.11 defense .:ind 

tax; and 
- insurance defeno;e ,1nd o;elected P.I. 

Th!!re are other \ynl'rMl,tir tombma
lion~ that undoubll'tlly would Wllrk. This 
brief list of pos~lbllllie\ 1, lntend!.!d to 
merely get the "sti.'Y cu* WOtkl.-;g:• 
Remember, the c.onipclltlve f.:ictors work· 
lng against you, ,md rcmnmbrr the com· 
petltlve factor; working for you. • 
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This is not your Father's old Mobile' 

Cr.ind HotC'I 111 Pnlnr C/rmr 

by Forrest S. Latia 

Welcome ,igain to Mohilel To those o( 
you who have fea~tcd on the .-ibuncfont 
locc1I ~t!afood, &iµp<.'d your f,ivCJrllc nee· 
1.1r under tho ancleni oak!. or danced bt'
nea1h the !>!elf) on the USS A/Jbt1ma 
during pasr bar convcnllons, Mobile 
needs no Introduction. BM member. and 
guests attending the 1990 Alabama State 
Bi:lr Convention on July 19·21 agi:lln will 
experience the 11emeet charm reminis• 
renl o( centurie, p,1s1, ,till p,e~erved 
alonK Mobile ~trct'I!> 1hc11 woro nr..1 cdrw.d 
from the rfwr bJnkc, b-)1 I n:m<.h Colonial, 
who scltlcd OM thl! pre,on l ~Ill! 111 1711 
during the rolgn of Kins Loul~ XIV. 

Fort Conde, on Roy,,I Str'<'<.'l ono block 
from the hotels, Is Mobile's "O((iclal Wei· 
come Center:' There, on the sl1e of 1hc 
(lr, 1 colonl.il fort, onP rnn gll mp~<.' lhe 
18th century II fo~tylo of French ,rncl 
Spanish coloniln tlon amidst.; full-scnl<J 
reconstruction or the fort. I or1 Conde Is 
an excellent nrst stop for vlslrors wishing 
to lo,id up on brochurOb dascriblng ,1C· 
tlvitles and landmMks In the Mobile area. 
As you soon will dlbcovcr, Mobile 1~ silll 
"as good as you ,crncmbcr:•1 

What the infrequeni vi5itor mt1y nol 
reali1e, however, i~ th;it Mobile h<1\ en· 
tered a nt.W eril or economic growth ;md 
rcvltall.rntion ~pJrkcd by now loc.il 
governmcnl lcadcr;hlp and a dynamic 
Chamber o( Commerce which has 
achieved nationwide acclaim. Mobile'!> 
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new Waterfront Convention Center wlll 
soon begin cQnstructton, wi1h site prep 
ar.ition (llrearly visible acros\ Wc11er 5tn:er 
from the Riverview Pla7il Hotel. Pl,1ns 
h,we been finalized for ,1 new lntel"'ttate 
~pur from l-65 \Outhward along the riwr 
lo downtown Mobile. And a new N.ivy 
homcport, wh,ch will ~crv,ce ship~ fmm 
the USS Wisconsin baule group, Is SO 
percent completed Jnd aw.iitlng nnal 
funding. 

Mobile currently leads the state 111 pri• 
Ville bu~inPSS and lnduWiill growth. In 
add Ilion, one of the fa\te~I growing .ind 
most fashionable places to live continue~ 
lo be lhc bC'autlrul Ea,INn Shore a,ea o( 

B,1ldwln County, Including Spanish rort, 
Dnphnc, Monirose, Fairhope und Point 
Clear. It also is home to the lntemutionJI· 
ly renowned United Stales Sports 
AC'ademy. And Mobile was cited this po~l 
April by U.S. News and World Report us 
having the fourth best housing market in 
the nc1tlon. Such progres~ ha!> ~parked a 
new !tplrit of local pride, prompting to
c.lcly'~ Moblllan!, ro modify a popular ad· 
vcrllslng !,(Ogan: "This is not your f.llhcr'~ 
old Mobile!" 11 is a wonclcr(ul pl.ice to 
live, Jnd on especially exciting plocc to 
vi sill 

As many , tate bar memher; h11w di~· 
covered, 1he convention in Mobile make<i 
for a perrect "mlni-vacallon;' b1,1ginnlng 
early and extending through the week
end. Herc are a few suggestions or loc.11 
auractions and places 10 eat, but do not 

hesilare to recruit a private 1our guide 
from thr local bitr a~socfolion (or more 
dl'l,1lls ,ind P<.'l"iOr1al rec-ommendiltions. 

The journey can be half the fun 
For tho,;e who have not experienced it, 

Amtrack\ "Culi Bree1e" •ail servic"e to 
Mobile I~ ,ln unp,ir.il lclcd adventure. 
Board 1t1 Birmingham or Montgomery 
Jfld the train will deposit you .it the foot 
o( Gove, nmcnl S11cc1 dlrccily .i<.ro!.S from 
the Stouffer Riverview PIJla Hotel. 

S(•atlnl{ ,~ mMe ~p~cious than a firsl· 
cl.,s~ nlrllne cnbin, ilnd the trip is 
1horou1<hly t!n]oynble ond relaxing. The 
club c.ir, whlth ~CM ·~ sancfwlches 11nd 
~n;ick food, Qfrors ,1 great 1,lacc for con
ver~,,t Ion L111d new acquc1lntances. 
Round,1rlp fore from Blrmlr,gham Is .i rca
~011;:iblo $60. A ticket from Montgomery 
I, $10 le~~. ,ind from other towns it ls 
bMely thtt price o( Cilh fore. 

A!, you will ~Pe bplow, thP trip from 
Birmingh.1m takC't; approximately six ancl 
Olll'·ht11f hour!>, with Montgomery t'AIO 
hour) clo?>er. It ~eern, t.>ven ~horter, be
cl!usc or the ability lo ,ead, relax and 
move .:tround. Mid you will oo positlwly 
entr;inced by the windows. Here ls the 
d,1ily ~rhedule: 
Tr,,ln !l 19 Tr~ffl S20 
Iv. 11•40 ,, m lllm1ln11ham /Ir 1:31 p.m 
Lv. .l:12 run Mo,11gQme,,ry Iv 10:54 am 
Iv. 1110 p.m C1<'i'1Willc, Lv, 9:55 ,,.m, 
Iv. 4:0'o p.m I 1'1'l'flll>el1 l.v 9:03 a.m. 
L,•. 5!1~ p.m N111om I 11 7:S6 arn. 
/11, (>;21 fJ tr'I, Mubllt' Iv. 7:00 Mn 

Any trnvcl uflcnr c,m a,rJngc A111track 
tltk<>l~. 1 lwrr Is open ~anting and JII bag
BflKC i~ carry-on, so pock accordl11gly. 
C<1II th,, hotol In ,Jdvnnce nnd o bellman 
wlll 11wot yuur tr,,ln to transfer baggage 
m;iigh1 to your room. All <1bo11rd! 

)1 j 11 Ill 111\wll 

Reg.1rdlcss of your lransport.itlon mode 
ypu wi II bc (,1mishcd when you arrive, 
!>O begin milking Your first night's dining 
plan~ now. t tew are ~ome ~uggestions, 
wllh due npologie~ to loCill colle;igucs 
who!.t! (X!r..onal fo-.orlt!K may be omitted. 

Bienville Club 
SpcctaculJt panorJm1c view of Mobile 

a.,y from the 14th floor or the Flrs1 Na-
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11on,,I Bank Uutlclmg. Courmt'I bl>t>f, ,;e,1. 

food, (owl and veal M1•mbcr~ of 
,1((ill,11ed dub~ in Huntwlllc•, BimlhlS· 
h.im .md Montgomery c.in make reser 
Viltion .. cfir(;'("tly. O·he~ will nec•<l a local 
mt>mber 10 milke lhc..· t1r1ilngemenl'>. 
P10Pl'r .1ttlr<.• ,ind reserv,1llon\ ,ugg<!~tc"(i. 
RoyJI S1wct onl' block north of th!.! Rlwr
Vtl'W 4)3 4977 

Rou~~o 
One of Mobil<''\ oldt•,t ,111d best .ill· 

Mound wafooci re~1;n1r.i111, for lunch or 
dinner. I ormt-rly on the C.1u,1w,)Y before 
lhl.' hu111ldrW. Creek-,1yh• cll,he~ M<' 
,unonl( 1hv ,pc•cid ty. Nc•xt IO I ort Con
de, two blot.kt, fmm tlw R1v1w1<.>\Y and 
AdmlrJI Semmc<,. 4Jl -.B2.l 

Wln11ell'~ O~ ler Hou~e 
An evm-ropu lr1r land111n1k ~i11cc 19l8. 

I <•1(1.'ndary fo1 ~cr11ing oy,rt•" "fried, 
)lt.'WCd ,ind nude:' Over 6.000 placards 
of humorou, quip, and quote...., covN the 
w.1lls. Good ,elec1ion of fr tecf "eilfood, 
gumbo, ~hrlmp loaw~ ,w1, of cm,rw, 1,y
strr, . For oy<;tPl's on the h,1lf-,hl'II, ~ii .it 
the oy,.t1•r b,1r where \omc• of Mobile', 
fim•<,t l,JW)'l'~ hold rt.•co1d, for oy,.ter con• 
,umplion . Closed Suncf,iy, uOS Dt1urhin 
S11c•c1. 433-1004. 

The Pillar'\ 
Re1wdl>d by many ct\ tlw flnt')t dining 

in Mobilc>, b<wllenl co1111111•111,1I c.ufsinl', 
Int lutlln11 ,l 1,1food, bn•I ,111d IJmb. Th<! 
r<•\ti1ur,1nt i, hou~t'<l In ., b<!,\Ullful turn
of-tlw-<.cntury Creek rev1vJI m.,n~ion on 
Government S1rcc1 aero), from the can· 
nor, JI Memorial Park fhP "Eptrurean 
D1nrwr,;;' whlc h Include ,1 h'< ommended 
.,ppe111er; entree, ,ide d"h ,rnd dl!swn , 
,111' populM. Proper ,1ttrrc• ,md ~<,(UVcl· 
l ion~ ,u1111c,wd, 175 7 Government 
'itrcct. 478-6341. 

Ruth's Chri~ Steak Hou~r 
Ongm,1ll'CI rn New Orlr,,n,. with loca-

11011, m I tou,ton. Bt•wrly I lrll\ Palm 
13<',lth .ind nurm1rous 01h1H c Hie,. B<lll<.w 
nw, the bc,t steak you h,1w t'V\·r t,btc<l, 
b,1,tcd In ~ec1,onro butwr ,111cl \l'rvt>d un 
a ,luling pl.ittcr. Ail prime cut, that melt 
Ir, your mouth. Fllet mignon .,,,d 1hick 
rib·C'/C> ore favorites, with Kft•,11 bnked 
pot,1to Rf"ierva11ons \UKK< ~u>d One 
bl0t k off Airport Boulrv.ud near "the 
loop'' 1n midtown. 271 Glt•nwood StrL't!t. 
476-0516. 

1 lw A/Jbam,, I awycr 

Weichman' All Seasons Restaurant 
A n,11ion,1lly reco111 111'<1 f,worltc, .ind 

the only Mobile restaurilnl wrving Con 
~t.inlint!\ original rt'Ctp('\ . F.1mous for 
cr.1bme.11 specialtie, I,, louislan,1, ,1 Iii 
Rcc101 ,md ~hrlmp ,111cl c:r,11,nw.it ,1u 
B(.Jtln, ,,, well as Juicy prime rib. Rcst.•r
Villion~ ,ll"CCpted. NeJr Alrpor1 Boulc.-vard 
at 1-65 168 ~uth Bt>ltllrw Highway, next 
to 1hr R.1milda 344·3961 

Hcnilngway's 
A lrl•ncly uptown c,1f1• fr•,11uring sour• 

met ~t'Jlood ,1ncl bet•r µn•p,m•cl In N(".v 
Orle.Jn, h.iute cuisine \ tyle. St.•Vl.'ral 
di,h<>, Clt>,IIC'd by Eddt~ Prudhomnw, tht! 
l,,tt' rlwf of Gulf SllOre,' I lem111gw,1y·s 
,mrl rnu\ln o( New Orlt•,,ns' "K-Paul" 
Prudhornm<' Gwat gourme1 de,wrh in 
dude brt!c1d pudding ,mcf ch,1n1illy. Just 
off Gowrnrncnt Str·ct•1 ,11 th<' intcri;ection 
of Altpo11 Ooulr.iv.ircl nnd Old Gnvrrn
nwn1 479 3514. 

S.S. Marina 
fc.i~I on t,1ntastic Gulf ,cafoo<l J~ you 

w,11t.h the ~hrimp ho.its ,ind ple,hurn 
craft p,M through lhe drawbrldgo JI wn
,t•t. Ouh1,1ncfrng fried ,t.•.11ood In J ~<.'
duded ,md ,uperbly rr l,1M'l'l ,,tmo,phcrc. 
A,k for ,1 1,1blc by tlw whi<low. Dinner 
only. Off O,,uphln l~l.rnd P,1rkw,1y ,11 Dog 
RiVcr. Dnw p.i!.I the Mobllr V.1ch1 Club 
,md aero,\ 1hc drdWbn lg<•, then look (or 
che ,ign, d1rL>e1ing you to 1ht.• S.S. M,1rina 
,II c.;r,111d M.Jriner M,1rl11,1. 443-5700. 

Mkhc1r l\ Midtown C.ife 
"Ont• of 1he best re,t,wr,1111, you wlll 

LWI find in iln old g,1\ ,1.11ion." RelJtlV<'
ly rww Jnd qurte popul,1r among the 
young l,1wycr crowd. C,11un, J,1m,1lci1n 
,1nd otht'r Nhnic i;pc<i.iltit>', th<' menu 
gener,,lly reflects th<! in,pira11on cl<' la 
chc•f, who I, notorlou~ ly ~pont,,neous. 
IG'I S0u1h r loridd Street, .icross from T.P. 
Crockmlcr\ . 473-5908 

Americ,m Steamer 
Tht> nf'W Mobile coi.n tNpMI of Wint

Ldl'\ Old B.1y Stenmcr In Fairhope (~cc 
h<'low uncl1•r Cau\ew 1y/Eastern Shore 
Dining) ft•.iturlng the ,.ime fabulous 
~teJmt-d ~l•,1food. Gr11,1t ~u•,,mcd snow 
crab with dr,1wn bullur. Al,o SCl'V('S raw 
oy'itcr,, ~teaks and cold lx'<'r SJ)!'clill\ In· 
dude tlw Buc.ket Dt>c1I, ft•.11uring a bucket 
tull of ,hnmp ilnd four kc c.old beer\. 
OnP-h,11f block south of Airport Boult'
v,1rd ,II i64 A7i11Pi1 Ro.lei. 342•9622. 

c:~m1>1.~ , F:. '"m Shore dining 

C,1ptaln'~ Table 
Aclj,,c(ml to the Battlc~hip cmr,incc, 

ownN John Word per~on,lly presides 
owr one of Mobile\ f.ivori1r \enfoocl res-
1m11,,1ll~ 111 c1 n,,utlc:,11 ,,tmosi,hcre. Life 
pr~rwl"i from OLCJn w,~el~ .,round 1he 
world .:idorn the w.ilb. J\I~ known for 
l'Yt ... r,opp,ng huge rib-Ly.! ~te,1k~. of 
which John takes great prldl.', For ap
Pl'll7N', order the West lndle~ Snlad, a 
howl of delirious nwln,Hcd crabmcat. 
8,1111<',hlp Parkw.Jy. 43l·)i90. 

Pier 4 
feJturlng 1he l.irg<.·~t menu of ,eafood 

entn•<', on lht' Gulf Coast. ~rrvcd in a 
d1ntnR room OVcrlookmg Mobile Bay. 
Cutktdib In thl• lounge or dlnlnK room. 
r. rcw lrlcd crab clawi, ~ruffed ~hrl1np and 
broilc•d ~<'nfood. Al l18Jtor sightings 1101 

unrnmmon. Alw,'Y',> crowded 8.ittlcshlp 
P,1rkw,iy. 626-6710. 

Blue GIii 
A11 lWr popular no-frills Cau~<WilY ~ 

t,1Ur,1nt, oo,dng with local color. knO'NTl 
for It\ gn~at fried ~l·.ifood, ,,nd al50 
,e, vins excellent brolled ,C!ll.'t.tlon,. Re
>1.irck•d by many as rhc be!lt Med !l<'afood 
anywhere ond E')peciillly popular among 
lhP loc,11 di>mocra1ic pohtl o~. who rt!
pair h<'rr 10 unwind over a p1,,t1t•r of ftlt-d 
cr,,b d,1W't, ~ofr ,hell crabs and ,1 pitcher 
o( Ice• cold beer. ·~ II known Rt•publicJns 
should be .icc:omp,inled hv ,1 P<"~onal 
food t,l\tcrt" Dinner only. C l'l'dlt cards 
no1 ,,ccc.•pwd. Bault•,hrp P,1tkw,ty. G26-
98S2. 

Origina l Oyster House 
lnrn•,,~ingly popular ~eJfood rl.'~tdu

r,1n1 foillunng 87-item se,1(ood mC'nu as 
W11II ,1' chicken .ind ste.1k. Snoclollllas 
arl' ,<•,1(ood gumbo .incl hlilCk<'ned or 
broiled fish, with the recent addltron of 
c1 ,1t>Jml'Cl w.ifood mt•nu down\talf'\ in 

Forrv~I 5. Latta is ,1 

1983 w.iduaw of 
Cumb,•r/Jnd School 
of l.iw J11d a parln<!r 
In the Mobile firm of 
B,1rkcr & Janecky. 
J ,~ prrs<'nlly ~erves 
on the edilorial 
boJrd of The Ala
bama Lawyer. 
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Part of Amtmk's "Gulf BreezeH setvlce. 

the I la If-Shell Steamer and Oyster Bnr. 
Excellent seafood platters for ihe inrle
cisive. Casual. 13.ittleship P.1rkw.ly. 626· 
2188. 

Coc;k of the Walk 
Enormously popular and entertaining 

restaurant specinllzlng ln huge platters of 
fried freshwater catfish fl lcL<,, chicken 
nlets and hush purpies, The original res• 
taurant in West Mobile became so rop,, 
ular; o second loCBlion was opened in 
Daphne. Great homemade cornbread, 
which the waiton will flip high iii tine/ air 
and catch In an Iron skillet. (Caution
don't sit under a celling fan.) Try the fried 
dill pickles on the ) Ide. Just off the 1-10 
bayway at Daphne exit. Open dally (or 
dl11111:ir. 621-0006. 

Nitulilu s 
Popular Seilfood restaurant wi th grenl 

shrimp s~agheul and other seafood pasta 
dishes. Ex1enslw menu fea1uros dally 
sea(ood specials, prime rib, lobster ,rnd 
the Nautl lus' famous seafood sca111pl. 
Tranquil bayview dining room is great for 
lunch or dinner. Highway 98 in Daphne 
at 1-10 exit, 626-0783. 

Wintzell's Old Bay Steamer 
Owned by rhe Wlntzell family, ,1 

unique dnd cozy reslauranl specializing 
ln1 you guessed It, faoulous SlllilMfld sea
food spiced with Old Bay Seasoning. At· 
rnosphere reminiscent of upper Atlantic: 
coast. Favorites Include the Big Steamer. 
an unbelievable platter piled with 
steamed oysters, shrimp, snow crab legs, 
king crab legs nnd crab claws, with po
tatoes and corn on the cob. A woncfor
ful escape In downtown Fairhope. ~12 
Fairhope Avenue. 928-5714. 
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Budg(•t dining ("the.ip cal<;' ') 

Morrison's Cafeteria 
Mobile i~ the corporate hometown of 

Morrison's Caf~terias, which now boasts 
over 160 cafot!.!rlas nationwide, not to 
rnenlfon ihc:i other Morrison-owned res
taurant divisions. The "big bosses" eat 
here, so it's a guar-cJnWcd good mer1I. Air· 
port Boulevard 01 1-65 In the west pMk • 
ing lot of Sprlngd.ile Mail In front of 
Gayfer's. Open daily, 

Tommy'q Terminal Restaurant 
Just Mrt h of the International Trade 

Center, .lnd .1cross from the GM&O r.:ill
ror1d 1erml11.1I 011 W,iter Street, a Mobile 
landmark since 1917. Favorite of both the 
business crowtl at1d lhc hard-hats. Also 
popular ornong local Judges dnd politi-

clans, who of1c11 stage kick-off rail le~ dnd 
(undraisers here. B,·cakfasi ond lunch on
ly. 416 North Water Street. 432-4159. 

Oew Drop Inn 
Claiming the distinction of "Mobile's 

oldest res1aurant:1 A lradltional favorite 
with the lunch crowd. World f.irnou~ ho1 
dogs, chcesebul'gers and onion rings, 
along with good seafood sandwiches 
and ice cold drinks. 1808 Old Shell 
lfo11d, 473-7A72. 

The Back Porch 
Housed in a historic cottage on Royal 

Street, one block south or Fort Conde. 
Mu(folettos, shrimp poboys, r&d beans 
a11d rice and oth(!r creoll! spedaltl<!s. A 
favorite of'stc1tc court jurors when court 
Is In session. Weekday lut1ch only. 200 
South Royal S11cc1, Open 10:30 o.m, 10 

3 p.m. Monday-Saturday 432·5876. 

E111crlair1111cnl & nightlife 

Mobile Greyhound Park 
fhe birthplace of pr1iimu1uel grey

hound rc1dng in Alabama whl!re "Cas1ac'Y:' 
nnmed after a legendary Mobile Bar 
member, wins every race. The clubhouse 
dining room (reserv,11ions suggested) has 
an excellent repuliltion, especially for 
seofood. Post-time 7:45 p.m. Mnndt1y
Sa1urday wiih matinees Sa1urday al 1:4 5 
p.m. 1-10 West r1t Theod(1re/Dawe~ Exit. 
653-6040. 

Entertainer Oin,,N Theatre 
Featuring the live musical comedy 

"Lucky Stiff" during the bor convention. 
Exrellen1 btiffet dinner begin~ 5ervlng nt 

7 p.m., show starl~ .it 8:30 p.m. Reserv.i
lions 473-8611, 421 1 lolc;ombe Avenue, 
one-half block off Governm,mt Street just 
beyond Dauphin Island Parkway In the 
loop arua. 

Trlnitys 
Perennl;illy popular tavern for after

noon drinks, or nighttime dancing with 
live music from the loft. F;worltP "meet
ing" place or the M<>bile y0ung lawyer~ 
crowd. S.R.O. af1er 10 p.rn. Across from 
the Mobile Civic Center, 456 Auditorium 
Drive. 432-0000. 

Lumber Yard Cafe 
The fciv<>rile "i:lfter work" Wiltering hole 

for 1he professional crowd, especially on 
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I hur~days and f-rldays. f-rnqucntly hosts 
llw rock dnd R&B band~ from thl! '60~ 
and '70~. "Make sure you get Into the 
right BMW or Volvo whcr~ lccivlng ... therc 
c;.111 be co,,ruslon" 2617 Dnuphln Street 
471-1241. 

lvanhoc's/C.T. Henry's 
Mobile\ n1.west and hottO~I nighttime 

taverns, fcaturlng live rock'n'roll and your 
favorite cold beer. one-hat( block apart 
In two historic bull('llrii:4s on D,,uphin 
Stre('t, ~Ix blocks wc~t o( the Riverview, 
Just llst1.m for the music w.i(tlng through 
the s1rco1~. 450 Oauphln r1nd 462 Dau
phin. Ivanhoe's 432-0400 nnd C.1. I hm
ry'!. 432-0300. 

Judge Roy Dean's 
No trip to a bar convention would be 

complete wilhoul ;i visit to Judge Roy 
lfo,m'~ on Scenic 98 In Dnphne, ju~t 
aero~~ th!' bay. There one can relax and 
enjoy J fall(,rite refr~hmcnt In a ru~tic 
~ettlng, amidst the folklore o( the most 
notorious judge west of the P(•cos. It is 
thP hottest place Jround on Sun<fay Jfter• 
noon ilmong the pilgrims rcturnlnR from 
lhC' (j q l(, 

B,lltlcshlp Memorial Park-1 ht• ~t.:itc'~ -111 
tourist attraction feature~ the b,lltlcsh,p 
USS Alabamn, the submarine USS Drum, 
t1nd o gigantic B-52 Bomber, along with 
vi1rlou<; other aircrnrt and mllllMY ex· 
hll>it~. Sit!! of numerous I lollywood Olm 
~r.cne, from movies such ilS "Tora! Toral 
lor;il" and "War and Remembrance:· In
t •rc&tlng girt shop for souvenirs. Located 
Jcross the river fmm the downtown 

USS A/,1/).1n1,1 

The AlabJmJ Lawyer 

hotel\, take the tunnel to Battleship Park
w.iy, which also is home to ~ome great 
se;i(ood ~staurants for lunch or dinner. 
Open d,ti ly 8 o;t.m. 'tll SUrhCI, Admission 
charg<'. 433-2703. 

Bcllingrath Gardens and Home-July is 
the season of rose~ ilt the world fomous 
aellingrnth, a 900-acre est,,tl' once the 
n~hlng retrt>at of a Coc.i-Cola magn.itc. 
II> 65 beJuti(ully landH:aped aues (ca
turc 2,500 rosQ bushc!t In a scml-trop,cal 
~cuing along the Dog River. Bcll lngr.:ith 
Jlso is home to one o( the world's largest 
cllsploy,; of priceles,; fJoohm procelaln art. 
Op<'n dally, BPllingrath j<; a great place 
for C'hildren .ind take~ about onL,..half day 
to tour the garden!> Jnd home. Excellent 
gift &hoµ. Admission charge. Take 1-10 to 
the Theodore South exit, 1hcm I llghway 
90 to Bolllngrath Ro.id and follow lhe 
~lgnq, Open i J.m. until du~k. 973·2217. 

Moblll' River Crui e 
Enjoy n momiAg or afternoon slghi,.ee

lng voyaMe on thl! Mobik• River aboard 
the tourboat Commander, operated by 
Alahom.i Cruises. F.isc111ntln8 p rspcctlvc 
o( the Mobi le Bay and river c:Jclt,11 as well 
ilS ships from around the world docked 
In Mobil(' Harbor. Oaytlnw cruisi>~ 1.ike 
one and one-hal( hours departing 
throuRhout the day. An evening dinner 
< ruiw d<•parts at 7 p.m. Admission 
charge. Board at Battleship f>Jrk. 433-
6101. 

Museum of the CH y of Mobile 
l-lou~ed in a gmclou~ ltollonote town• 

house constructed in 1872, the Mobile 
City Museum feature~ historic exhibits 
~panninK all p~rlod~ of Mobile'~ fas-

The Ruf' /'lnmfl 

The Allen homr 

rhe Coleman /'lome 

The U:Uf'lle home 
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clnatlng history (rom pre-colonial days, 
to the CiVII War em and through the pres
ent. Interesting artiracts, historic maps 
and numerous displays. No admis~ion 
charge. 66 Govarnme,,t Street. 438-7569. 

Onklcigh Mansion 
Magnificent Greek revival ontebollum 

mansion located on three ond one-hali 
acres In the center of the historic Oak
leigh Carden District. Beautifull y fur
nished wilh fine periocl collections of 
furniture, portraits, silver, china, jewelry, 
intereMlng kitt:hlm lmµkiments, and toys. 
Daily tours, admission charge. Just off 
Government Street near downtown. (Take 
a wnlklng tour of the 0<1kleigh Garden 
District whil e you are there.) 432·1281. 

The Royal Street Trolley/Creyline Tours 
Open-alr sightseeing tours through 

downtow,, Mobile and 1he historic di~
trlcts. Departs dally from Fort Conde, one 
block from tho hotels. Interesting and in
formative riding tours of the area's oldest 
streets, churches and homes. Reserva• 
tions requested. 432-2229. 

Bragg-Mit chell Ma11sio11 and 
"Exploreum" Mus@um 
One of Mobile's most Impressive ex

amples or antcb!!llum archituctur<?. Con
structed In 1855 by Judge John Bragg on 
Springhill Avenue, the Bragg-Mitchell hos 
recently been restored and benutifull y 
furnished with period antiques. Open for 
tou~. Admission charge. 1171·636'1, lo· 
cated on the grounds of the Bragg. 
Mitchell Man~ion you wi 11 find the Ex
ploreum, a ctit ldren's "hJnds-on" mu
seum where kids can experience tho 
fosclnntlng worlds of science, technology 
and the humanities. Admission charge. 
476•6073. 

Histori e Mobile churches 
Oni:! of Moblle's greatest ils$1,Hs is it~ 

historic churches, somo dating back to 
the early 19th Century. The wcll•known 
Cathedral of the Immaculate Conccp• 
tion is o rninor basilica constructed in 
1835 and hest known (or Its stained glass 
windows 11nd polished marble. Daily 
tours. lc)cated at the corner of Dauphin 
and Claiborne. 434-1565. A b<a!autlful ex
ample of Greek revival architecture I!. 
Christ Episcopal Church, constructed In 
1838. Contains Tiffany stnlned glass win• 
dows In addition to Cenzo windows de-
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picting the baptism of Christ. Churcl1 
Street, one block west of Fort Conde. 
433-i 842. Other hi storic Mobi le 
churches include Government Street 
Presbyterian Church, constructed in 
1831; First Bilptist Churc;;h of Mobil~, 
constructed in 1909 and ad)at{!nt to the 
home of Admiral Raphael Sl!mrnes; a,,d 
Government Stre@t Unit ed Methodist 
Church, known as the "Beehive" ror Its 
unique orchltecturol style, constructed in 
1890. All three are located illong Govern· 
ment Street in the historic; downtown 
area. 

(NOTF.1 The Mobile Bar Auxiliary is plan
ning a tour of four local historic homes 
followed by a luncheon at the Bragg· 
Mitchell I lomc on Fridoy, July 20, dur~ 
Ing the bar convention. Tickets arc $25 
for the tour ond luncheon, with bus trnn:r 
portation provided from the Riverview,) 

Golt l1tm·ss and reuc•at11111 

Fltn<a!sS 
Do not miss a workout. Bring olong 

your gear b.ig and enjoy t·he extensive fa. 
cilltles o( the modern Downtown Mobile 
YMCA, where many a Mobile lawyer 
combines work and workoui. Soma even 
say there are certain lawyers you can nnd 
at the "Y'' duri,,g lunch with whom tele
phone conlact I~ ln'lpossible! An,bhious 
Joggers can get directions to the Ala ioa 
Trail 10K race course. All non-Mobile 
YMCA members have guest privileges, as 
do guem of the Riverview, Admiral 
Semmes and I tilton. The Downtown 
YMCA Is two block~ rroni lh<a! Riverview 
on Water Street. 438-1163. 

Tennis 
The Mobile Tennis Center, owned by 

the City o( Mobile, features 34 competl· 
tlon-grodo lighted courts. Grass, compos
ite and hard surfaces. Cilll ahead at least 
four hours and try to reserve "Center 
Court:' Located on Cal Ila rd Drive on the 
western ~ide of Langan Park, acce~~ via 
Springhi ll Avenue t<> La11g1:1,, Park and 
drive around tho lake to 851 Gaillard 
Drive. 342-7462. 

Mobile Golf 
For those whose ~ticks are standard 

equipment, the Mobile area features SQv• 
<a!ral Ca!XCQllent dally fc@ gol( links. The 
city-owned Azalea City Golf Club, once 

named among the top 25 public courses 
In the country, is situated on Lhe western 
side of Langan PMk on Gaillard Drive. 
Tee times 342-4221. The newly rede
signed Springhill College Golf Course 
grace~ the hillside Just below the college, 
with tho 111al11 clubhouse erw anco on 
Dauphin Street Just wost of the 1·65 over• 
pass. 343·2356. The Gulf Pines Golf 
Course offers sever;il excel lenl holes di
rectly on Mobile Bay, located inside the 
llrookley complex off 1-~5. 431-6413. And 
The Linksman, owned by the Edwin 
Walls gol( company, features a fine pro 
shop and Interesting layout among the 
backwaters o( Dog River where many a 
golf ball has found its final resting plilce, 
T.1ke Halls Mi ll J{oad to Riviere Du 
Chien, turn left and follow the i.igns. 661-
0026. 

F.astern Shor@ Golf 
The town of Fairhope recently opened 

Quail Creek, a sprowllng well-kept 
18-hole layou1 generously devoid o( s;ind 
bunkers, but beautiful and ch11llanging 
nonetheles~. 990·0217. The Lakeview 
Country Club In Foley, home of golf pro 
Ralph DeRoy formerly of Mountain 
Brook, foatures a Bruce Devlin layout 
reminiscent o( St. Andrews in Scotland. 
OpQn to public, Just o(( Highway 59. 943. 
8000. Arnold P.1lmer designed the Cot· 
ton Creek Golf Club al Cre1h Fi!rms ;ind 
con~ider,; it one of his finest. The Gulf 
Coast headquarters of '!A.rnit!!i Army:• this 
course 11iw11ys is in grec1t condition. 968-
7766. One of Alabama's most beautiful 
courses is nestled a1T"1011g the oaks arid 
pines at Gulf State Pilrk, where wide folr• 
ways nnd generous greens keep the tou· 
rlsts coming back. 948-4653. 

Saltwater Fishing Ch,uters 
L;indlo<;ked anglers with a r~ver for 

saltwater adventure may find " fishing 
trip Just the t urf!. Both Dauphin island 
(home of the world.famous Dauphin ls
land Deep Sea Fishing Rodeo) and 
Orange Bench (with a fast growing rodeo 
o( its own) have excellent r,~hing chRrters, 
which generally rake you to rheJr own se
cret reefs for a bountiful catch. I lal f and 
full day charters are avt1llai.ilc1 usually car
rying groups of four-six. Check with any 
Mobile or Baldwir, County lawyer/ 
Oshcrman ro help nrrange ;m outing with 
a favorite charte1 capt1Jin, or call the 
marinas and chorter services for a recom-
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mendation. If you are not with a group, 
they ohen C"an makf' room fo, you. Rate!> 
Include bilit, rnckle, Ice and, for a nomi
nal fee, your fish wi ll be cleoned and 
fllctcd ror the trip home. David Mc• 
Keithcn's Gulf Charter~, 981-4470; Bob· 
by Walker's Charter Boats, 98H,159; 
Orange Beach \oiarlna Chart ers, 981-
4510; Perdido Pass Marina Charters, 981· 
61181. 

Antique hunting 
As one might expect from ii port city, 

cnrgo containers or perlo<.J European fur
niture and ;rntiques arrive (Jlrly regular
ly vl;i ,hip. Mobile is blessed with an 
abund,ince of excellent antique shops, 
which almost are il!. prevalent as law 
om cc,. 

Atchison Imports 
A chnrrnlngly restored historic wt1re

house full of French and English pine an
tique\, Iron beds, pl.i~tcr pcdc~1als, 
gdl'dcn accents and other lntefflsting 
pit>CC\. Dauphin Street one-half block 
WC!!I of Broad. 921 011uphln Street, 438· 
4800. 

Antolncllc's Antiques 
In the hean of Sprlnghll l adjacent to 

Springhill College on Old Shell Road. 
Beautiful English iurnilure, porcelain, sll
vt?rplate and accessories. 4401 Old Shell 
Road. 344-7636. (H;ive lunch a, Hello 
Doll next door or Unknown Jeromes 
across tho street.) 

Plilntotlon Antiques 
Hugh selection of linen pre~~lb, orien· 

tal rug~ and other period ph.'Ce1, of ex
cellent quality and condition. (Please do 
not Invite my wife!) 3750 Government 
Boulcv.irtf. West or Hi5 on the right. 666-
7185. 

Yellow House Antiques 
Superb 18th and 19th century furniture, 

acces~ories, sil11Cr and porccl.11n~ of m
ve~tment quality. On Government Ju~t 
beyond the cannon, 1902 Government 
Street. 476-7382. 

Plunderosa Antique 
Along the Highway 59 bcilch route just 

south of Loxley, two enormou> buildings 
of wall-to-wall, floor-10,celllng Eur0pean 
and ScJndinav,an antique furniture, ac
co~~orles, stained glil~\, hooks, photo-
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gr,,phs, etc. Highway 59 In Loxley. (An 
unu~uill herb garder acros) the road.) 

1:.,~tc1 n shurciC..ult Shores ~iclc lrlJ> 

Getting l:here 
1r you arc going straight 10 Gulf Shores, 

and want to enjoy an adventurous jour
nt'Y o(( the beaten path, con~ider the 
Mobile Bay Ferry between Dauphin ls
land nnrl For1 Morgan. Excellent perspec
tlvc of Mobile Bay where Civll War Sl!a 

b.Htles were fought between the twin fort
resses of Fort Morgan and Fort Gaines. 
Thi~ Is where Union Admiral 011vid FJr• 
r,1gu1 shouted hi~ famous order, "Damn 
the torpedoes, full speed ahcarll" The 
forry depilrts approxlm,Hcly c.-very one 
hour 20 minvtes between 8 a.m. and 
6:40 p.m. 1-800-634·4027. The usual 
four-l.111e r<>uta to Cull Shores follows 1-10 
to the Loxley exit, and then southward on 
Highway 59 through wxley, Robensdale, 
Foley .ind Gui( ~horcs. Another popul1Jr 
route 1~ Highway 98 through Da1lhne, 
Fillrhope, Magnolia Springs, ,ind Foley, 
then southward on Highway 59 10 Gulf 
Shores. If time permlis, t.ikc tho scenic 
route ;,long the be11u11ful rnstcrn shore 
of Mobile Bay all the w;,,y to Point Clear, 
Jnd then cut over to Foley. The bayfront 
cott;iges and homei. near Montrose, Fair
hope ,1nd Point Clear arc where many 
Mobllions spend leisure time "uver the 
bay:' One may also want to explore Mag
nall,, Springs, a mossy vllloso along fish 
River whcm rnosl residents' mall is de
llverocl via water route, and Bon Secour, 
a cho1rmlng nshing village known in 
many parts of the world. 

Ea~tern Shore shopping 
The main focus of shopping along the 

Ea~tern Shore these d~y~ Is In lwo rnalri 
areas. DOvVntown Fairhope, home to one 
or the sou1h1s larise~t art~ .ind cmfts shows 
during M.irch, always offor~ excellPnt 
~hopping wllh unique ~tore~ and bouti
ques. Highlights are clui,crlbcd in Judge 
Arthur Briskman's article In the July 1987 
Alabama Lawyer. Be sure to drive dow,, 
to the l·alrhope pier if 1hr weather ls nice 
ond take A stroll. 

The ncwc~t shopping ''mecca" is 
Riviera Centre, a glllly rww ra~hion oul
let m;ill on Highway 59 between Foley 
and Gulf Shores. Rlvier.t Centre foalurcs 
more than two dot.en factory outlet 
sturc~, lnc:ludlng Bass Shoes, J.G. Hook, 

Eagle\ Eye, Oneida, Toys l.nllmited, Cal
vin Klein, Dansk, Guess, U.c Claiborne, 
O~hkosh B'Gosh, PfahLgrarr, Polo/Ralph 
L.wrcn, and m11ny 01hcr~. On<' of the in
turcstln14 things about tlll of southern 
Baldwin County, or c;ouri;e, I, that one 
may hnppon upon a quaint boutique, an
tique ~hop or .:irt ~tudlo nc.irly anywhere, 
so keep your eyes open. 

Restaurants (also see Causeway Eastern 
Shore dining) 
The hottest new Cul( Shores restaurant 

Is the West Beach Cafe featuring chefs 
Eric Reser Md Vem Montgomery, former
ly of Highlands Bar & Grill In Birming
ham. The menu, which fcatuws grilled 
and sauteed specialtlc~, chor,go~ dally 
according 10 fresh seafood ;wallablllty, 
Fal)ulous desserts. Reservilllons ac
cepted. Top noor of Gui( Shores Surf & 
Racquet Club on West 13oach Boulevard 
In Gulf Shores. 948-3005. 

The main dining room of MarrioM's 
Grand Hotel at Point Clear ho~b a truly 
magnificent Sunday brunch reatutlng a 
buffet that one might expect to nnd 
c1bonrd the Queen Elizabelh II. Almost 
overy kind of food lmaglm1blc, beRutl(ul
ly prep,ired and displayed ~mid ice car·v.. 
lngs on a !.eemlngly endle,s burfet. You 
will gasp with dellghl when you see It. 
Reservations unnOCQ)~ary. 928-9201. 

Other fJ\IOrltes In the Foloy/Gulf Shores 
r1rei1 include Wolf Bay lodge, Heming· 
way's at Orange Beach Marina, tho Per· 
dido P.1ss Restaurant, the Perdldo Beach 
HIiton Dining Room, and the Gift Horse 
In rolcy. Also, Birmingham resident~ may 
fondly remember Niki's, which now fea
tures two locations In Gulf Shor~s spe
clallzing In Gulf seafood. Finolly there is, 
of coul"ie, the obligatory ~top at the 
FloraB;ima lounge , home of the annual 
n1ullet-1hrowing conre~t and other un• 
usual cvunts, where one can "straddle the 
line" with a root in each ~late. New 
boardwalk and bt!ach~lde bar features 
homemJdc burgc~ and munchees, and 
your favorite cold drink), • 

StJm/'! of thr 11crompanyt11s plio·o, ci:iu,1,•w of 
1 ht111.ic11 t>l,mo11r,1phy of Moh/le. 

FOOTNOTES 
I, Mnny lhAnks to t Ion. Arthur B. B•l~km,1n, Unllcd 

S1au<1 n.,nkruplt;y Judge lo, 1hc Soulhcrn Olmlct 
ol AIJbama, whose feature In tho July 1987 llfa
b.Jma t..iW)'l'r. rntirlod "Moblk ... ,b Good Ill Yoo 
1temM1bl.>r;" pruvlded 1he fovlldiltlon for this ar
ticll'. Some of Judge Onikm~n\ mo\l colorful 
l'001tnm1' ~flpt',1r in quot.stlon ni.irkI lhlOllghoui 
1h11 ,1rtldu. 
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Building Alabama's Courthouses 
The following t ontinuc\ .i hi story of Alil · 
bam,1'1t county courthouses- their ori· 
gin~ dnd some of the people who con
Lrllluwd 10 their growth. The Alabc1m,, 
Lllw yer plans lo run one county's story 
In coch iss11e of the ni11s,11lne. H you 
have ,my photograph~ of early or pres· 
cnl COllrthn uses, ple,,~l' forwJrd thCTtl 
to: 

<;,1muel A. Rwnon~. Jr. 
Ml11l1onlco & KumorP 

1210 B1own M,tr'< Tow111 
Uirm11114ham, Al,1b,1r11,1 !5.lOJ 

Blount County 
On August JO, 1813, Creek lndlan~ at

tackt•d Fort Mlm~, In Whi11 ls now soulh
c1 n Alnbon,a, ,ind mDssom't'I ii~ garrison. 
In rc~pomc lo rhi~ a1t,1,k ilnd c1flcr .ip· 
JWllb for help, Governo1 William G. 
Blount ofTennessee sent Andrt.>w J.ickson 
with ncMly 2,000 Tennc~~C(' volunteers 
into the territory . Jc1ck~o11 dert'<lled the In
dian~ In 1814, und fo,cr d rhcm to give 
up mud1 o( their lond. Many of J;icklion'!> 
n1l'n were lmpres~ed wlrh the rou nrry
~ldt• rhcy s.1w d,1rlng lhl~ 1txpedltlon. 
They would l;1t11r conw b..itk to mJke 
home\ on lhe ",ourh!!tn ltonrler:' 

Tw() or the eMlirsl <,elllcr~ In the area 
rhar h<'camc Blounr County were John 
Jone, an~I hb brothor•ln-1.:iw, Caleb 
1-rylcy. rht.'Y came from M;irHson County. 
Jono~ ,orilod in whni bC'c-ilmn known as 
Jorw~ V,1llcy near present•<iay l3t'~semor. 
f rylt.>y rook up re~lrlenc;c, In t1 w llt'Y nonh 
o( JOl)c•, .ll the .1b<1ndoncd CJbln o( an 
lndl,1n rhh•f rhought to be named Beilr 
Meilt . I II\ ~erllemcni became knovvn ii~ 

Bew Me,11 Cabin. 
In the ncxr fow yc.1,~ m,,ny formor 

~oldler~ from Tenne%e<• rc11urned to lh<.! 
.ire.,. Oy February 7, 1818, thew wore 
t'rlOUHh peoplP rh;ir the Al,,bama Tcrri
tori,\I I CRl~lilture created .i nc:w county, 
It Wil~ nilmlKl Blount in honor of the Ten
ne~\l't! Governor who aided thP pioneer 
,eulcl') during the Ctef'k Indian War. 
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L,y Samuel A. Rumore, Jr. 

When It was crrarrd, Blount County 
covered a much grearcr tlft'il than tod;iy. 
And rhe act f"-tablishinR rh<> county pro
vldrd lhilt court~ woul,1 he held al the 
h()mt• o( M.ijor Mme!. KcllL'Y 111 Jones 
V,;11 lc:y, .i part o( prcsl•n1-duy Joffcrso11 
County. II I~ 1r,um.l\ll11g to know rh.11 thb 
\I ICI is wiLhln two mile\ o( the present Je(. 
fer on County Court'iou~e. Thu\, ii can 
b<' ,,11d that the firr;t courlhou,e in 
wh,it I~ nuw l~ffer-..o,, County w,1, 
tht• Blount County Cou,rhou~c. 

On Dl!tembt!r 1.3, 181 CJ, Jc1((tmo11 
(oun ry wc1~ crcc1tcd. Slm:c the 
dc~lgn.ircd cou111y ~c.H fo1 Blow,1 
County was located .vlrhin )PffN 

\On, the Blount courthou~c had to be 
m()V('(I, Another intere<,tlng ,1drnotP f<, 
that thr earlie~t rec:ord\ o( Blount Coun
ty .ire mr1int<1ined tod;iy ,11 thl' ldfer~on 
County Courthousa, I 1,1vlnR lic on rc
l,1.ncd i11 tlw nt!w county, 

111 Feh,uaty 1820, ;i mcetint4 wa~ held 
ar the home of Colonel C,1briel I tanby 
near prewnt day Locu<,t I ork, at which 
.i rnmm1s5ion wa, aµpolnlcd to choose 
,1 rww rounty seat for Blount County. On 
L>t>u•mhl!r 18, 1820, Bc,11 Me(ll Cabin 
wJs rnlcctcd as the ,ltc, .1nd rhe name 
of Iha ~clllernent w11s cht1nged to 
Blot1ntwlilc1 11g<1in in hon()r of G~mor 
William Blounl. It b bellPVecl rhat a 
Woodl'n courthou~e Wil'> first built, .ind 
then ,1 brick courthou,c and }.iii wt!te 
<:onMrut ted In 1833. 

111 rhe yt.·,1ts following 1hr Civfl w.i,, rhe 
tou 11housc at Blounr~vllll' fC'II into di~· 
11.!J)Jlt, There w.l!> ,1Jso a movrmrnr lo re· 
mow thr counry w.,t to ,, m<>rt! 
ccn1rali1Pd location the Gowrnor of 
Al,1b;1m,1 appoi11tl'd J ccmimb~ion 10 

'>Olw rhe problem. I h('~I.! c:ornmls!iioncrs 
awarded .i contratl (or .i new courthouse 
lrl Blountwlllc that co~i $16,200. It was 
complNcd In 1880. The rmtr rhouse w.:ts 
J two-~tory hrick srrumJre that conia!ned 
flN cind second noot porche~. 

The people in Blount County were up· 
~el owr rhe decbion n1.idc by the ap
pointed commission. Thry foh that they 
~hould h<1vc been given ,1 voice 1n rhe 

loralion of the courrhou\r hrfor1> a nt,tw 
one w.t\ built. An enrerprl,ln11 c.indldJtC 
ror lht• Hou~c oi R(lpre<,ent,lhVC\ 10 the 
S1.1w Lllgl~l.itum rewgrii.tcd the dlscon• 
toril of the I ural Blount County dtlzenry 
.ind he cMnpalgncd on the pliltform of 
IC1t1ing rhe people vor~· on lhe location 
of rhelt courthouo;e. I le wo,, tht• c>lt•ctlon 
<111rl rhe Legislature pa!!\t'Cl a bill sculns 

up a vote. 
Thi! fir)t eb lion took 

pl.it!! In t\U!IU\I 1889. The 
qucsrlo,, w.1~ "Removal" 
or "No Rumov,11:· Rt•mov;iJ 
WOil , 

A sl'c-oncl 1•1Pction took 
pl.in• in Srptember 1AM. Nine com
munltws had rhelr c.,ye on the pri1.e or be
roming rhe Blount County ,l'dl. Thc,y 
w1•re Blountsville, Oneonta, llangor, 
Hlounl Sririn~s, Chcpultt•fJC<.:, Nectar; 
I lood's Stora, Brook~vl 11<'. ,md An<ierton 
(now Cleveland). No plnre rPceived ,1 

m.ijorlry. 
The runoff election w,1s h<'ld in Octo

ber 1889 between Blountwillt• anrl 

5,uTlu,•I A Rumore, Jr., ,~ ,1 !fti11/ut1lt• of 
1/11• U11/vt·"lt)' of Notre D,WH' 1111rl the 
Umvr, ,lty of AIJbanw 5dmo/ rJf / ,1w. /-le 
51!/\lr'd ,B founding rll,lllp(•/\on ol 1hr 

A/,1/?am,1 Stall' Bar\ r.1m/ly / . .iw SC'ction 
,inti i, tn pmfltcr in fltrmingh,,m wrth 
thl' //rm of M,g/10111(0 .~ Rumort• 
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Oneonm. Oneonta won by .i margin of 
168 out of tlw 3 052 vote\ Ltl!>I. 

Unfortunately, rhe bill ~Nting J c:ounty 
election did not con1empl;11e all con· 
lmgPnriP~. No prov,~ion or dl'ildllne wa~ 
made for the n>n,ov;tl o( the courthouse 
to its n!!W localion. Ont'onra h,,rl thl' title 
of c:ounty seat, but no bu,lrling. Blo11nts· 
vlllu hJd a nt.w building but h.icl lo~I th!' 
if1lc. There w.,s \till stron14 op1:>obllion to 
tht' move. 11 Is ~aid thilt thc Olount Coun
ty record~ wore furtively re, novcd to 
Oneonrn llndrr cowr of d.irkncss. The 
courthouse huildinR r1t Rlounisvlllc soon 
bec,1mc Blount Colll'go. This bulldin8 
buml.!d In 1095. 

Thu L&N R,1llro,1cl pl,1ycd ., maJc,r role 
In estollllshi11g tlw town or 01wnn t;i. An 
oro branch line wc1s bullt from Ulrmlng
ham to tlw Ch11pmr111 Ori.' Mini.!!> in 11.188. 
I ots were pl;-1ttcd near the tr-1cks, and this 
settlement bec:in1e Oneonta. II WJ) 

namt'<I by Wllll,1111 Newhold, ~111,1erintcn• 
dent of th~ L&N R~llro;id in Birmingham, 
who dl!t lan.>d thnt tht• mmmt,iln~ o1round 
the town rQmlndt'<.I him of 111\ boyhood 
home of Oneonta, NL'W York. 

When the t.ourthou~c Wd.., rnovL-<l to 
Oneonta In 1889, the town consl~wd of 
a train Ot'pot, po~, orticc, t<'lr.gr.1ph o/Occ, 

The Afal>.im,1 / ,1Wy<'r 

Blount County Courtlloust.' 

three stores, 12 home;, nnd the Fiirmcr\ 
Alllnnce warehou~ lhe w;irehou~ w;i, 
the only building suitable to house the 
county records, and It was rPnted for 
county u~c on October 24, 1889. 

A courthou,e w;is bullt in Oneonta In 
1890. If was a three-story brick bullcling 
toµµed by ii tower. Th,~ building Wit~ re
mot.lelt.'C:I In 1935. At that tlml! Its pli'lln 
brick porch was replaced by a Grc1.1k Re
vival portico with Corintbi.in column~. 

In Febwilry 1891, Blount County e~tilb
lished ii. branch courthou,e In the rown 
or lfangor. This was done to serve th<' 
wostl!rn section of rht> county rhw to 
µc>or roatls .md the cllst<lncc frw11 thc11 
~cctlon or the cour11y to Oneonta. B<lngw 
W,b 11t1mcd for Bangor, Moine, thu city 
from which Its dcvclorers came. Thi, 
br.inch courthouse wa, i'I two-~tory 
wooden building that servt'd the county 
until 1910. 

By 1954 the Onconw courthouw wc1~ 
no longer adequate for tht' needs of 
Blount County. Tht.' county nt'l"<.ft.'<.1 moro 
~PJCC' and 1he building had ht.'<'n con· 
demoed as unsafe. A new wuc1Ure was 
built on the site of the former courthou~. 
Birmingham architea J. Mi1rtin Lide dt'-

~igm•d the modern offici:-rype building. 
Tlw Lontrac tor wc1s Andn.w, Dawson & 
Shenc)en. The courthouse was d!!dl
t.itcd l.inu.iry 8, 1955, by thl! Gowrnor
clec.t of Alabc1m,1, J,u-nC!. L Fol~om 

1 hl• co!>t of tlw bulldrng Wd~ .1ppr0xi
matcly $1,000,000. t lowcvcr, Blount 
Cou11ty h,1d to be creative to build its 
rww courthou~c. The Co~nty Board or 
Revenue w,1s without I unds for the pro• 
jr>ct, .incl Iii<> county ,1lrl•,1dy exr{'eded it~ 
dC'bl limit so o hond IS5Ue could nol be 
u~rd. 

An .:ttl of iho Lcgblnturc o1u1horllcd tho 
county to dcocl lhc courthouse property 
to J group or private c:itlzens who In turn 
mortgilgcd It ,ind ,old bondfi to mi~e 
monc>y for n new slrurt ure. 1 he ~ix
fWl",On rnmmitW~, known as the Blount 
Cuu,"y f'ublk IJulldlng Au~1orhy, owned 
lhl' bul ldinK, Rent p,,ymLnb from the 
county Wt•ru u~t'<.I to PJY o/f the debt. The 
local lcghlatlon precluded the county 
frorn u~lng .iny other building for cour1ty 
government 

An addition to thl! wurthou"4! wa..\ con
i;1ruc1cd In 1984. The contrr1ctor was 
c;1onc Buildins Co111p..1ny. Project archrtcct 
Wil" P I ,1urcn Barrru nf Blrmlngharn. • 
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Opinions of the General Counsel 

QUESTION: 

b It a violation of the Code of Profeuional Responsibility 
of the Alabama Slate B.u for a lawyer to flle a lawsuit In one 
county when he know) that venue for the action docs no1 
lie in that countyl 

ANSWER: 

This question has been previously considered by the Dls
clpllnary Commission and most ruccntly Opinion R0-84-102, 
a cor,y of thnt opinion being 01toched hereto, was decided 
by t·he Commission. In Opinion R0-84·102 the Commission 
h!.!ld as follows: 

"There Is nothing unethical, per se, In on attorney knowing
ly Oling a lilWSuil In a wrong venue. However, It ls unethical 
for a lawyer to require n party to present ieslimony or evi
dence in support of a sworn plea in abatement or motion 
(or change of venue where thc->re Is no genuine Issue of 
any marcrlal fact concerning proper venue:' 

On ret:onsideration W,? hereby rescind Opinion R0-84-102 
and once again endorse and adopt the conclu~ion of ABA 
Informal Opinion 1011 that ii I~ unethical 10 knowingly file 
a lawsult In the wrong venue If It Is done 10 harass the defen
dant or take advantage of the .ibstince or the opposing party. 

Disciplinary Rules 7-102{A)(1) and (2) provide M follow): 
''OR 7-102 ••• 

(A) In his roprcsentotion o( a client, .i lawyer shall not: 
(ll FIie a suit, assort a position, conduct .i dorcnsc, clelay 

a trial, or wke other action on behalf of his cllont 
when he knows or when It Is obvious that such ac
tion would serve merely to horass or mallclously In· 
lure 11no1her; 

(2) Knowingly odvancc a claim or defense 1h111 i~ un• 
w.irrdnteJ under 1.!Xlstlng l,JW, t:xcepl 1hat he may 11ri
vance such claim or defense If II can he supported 
by IJOOd fallh .ir~umcnt for .tn extension, modifica
tion, or reversal of oxlstlr)g law:1 

In our opinion Disclplln.iry Rule 7-102(A)(2), as set herein
abovc, when read together wllh the provisions or Rule 11 of 
the Alabama Rules of Ci vii Procc.-durc and Ruic 11 of the Fed
eral Rules of Clvll Procedure, clearly lndlca!CS that the high& 
standard set fonh In ABA Informal Opinion 1011 is the ap
propriate Stllndard. Rule 11 of the Federal Rules of Civil Pro
cedure say<, In pertinent part il) follows: 
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by Alex W. Jackson, assistant general counsel 

"The signature of .in attorney or party constilutes a certifi
cate by the signer that the signer hM relld the pleading, 
mo1lon, or other pciJ)(!rs; th.it 10 the best or the signer's 
knowledge, lnforrnatlon, aml belief fotmed .ifter reason
able Inquiry ii Is well grounded In fact and Is warranted 
by existing law or a good failh argument for the extension, 
modification, or reversal of existing law, and that It Is not 
ln1erposed for any improper purpose, such as to horass 
or to cause unnecessary delay or needlessly increase the 
COSI of liligatio,, .•. :' 

Comments 10 the FcdtJml l<ule~ indicate that the 1e,;1sonable 
Inquiry required by the Ruic may depend on >UCh factors as: 

·~ •. how much 1lmc for lrwcstlgallon wa) .ivallablc for the 
signer; whether he had 10 rely on a client for Information 
as to the facts underlying the plendlng1 motion, or other 
paper; whether the pleodir,g, motion, or other paper was 
based on a plausible view of the law; or whether he de
pended on forwarding counsel or another member of the 
Bar.'' 

Rule 11 of thC? Ah1bama Rules of Civil Procedure differ 
som~ha 1 from the Fc.-'<lcral Rull!. Nonetheles$, Rule 11 of the 
Alabama Rules still provides th,11: 

"The signature of .in n11orncy constitutes a certiOcate by 
him that he has read the pleading, n1otlon, or other papers; 
that to the best of his knowledge, Information, and belief, 
there is good grouncl to support it; and that it is not inter
po$"ld for delay:' 

£thical Con~id(.!rnlion 7-10 provides as follows: 

"The duty of a lawyer to represent hi!. client with zeal does 
not militate il81llnst his concurrent obllgotlon to trC!at with 
consldera1lon oll perso11s Involved In the legal process and 
to avoid the Infliction or needless harm:' 

It is our opinion that when on attorney who knows, or 
reasonably should know, thnt n la~uit hos been flied in one 
county wh,m that Is the wrong wnue, the r11torney has, in 
fact, counseled or assisted hi\ client In conduct 1hat 1he lr1Wyer 
knows to be fr-Judulerlt and th,11 he hJs knowingly made a 
false sllltemcnt o( law or fact IDR 7-102(Al(5) and DR 
7-102(A)(7)1 In the course or his representation of the client. 
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Ccrt,,ln pr011islon~ of OiS<:ipllnory Ruic 
7·102(A) make spcc;lal reference to folse 
rcprcscrna1lons regarding the residency 
of panics 10 suits for divorce in Alabami). 
Dlscipllnory Rules 7•102(A)(9) c1nd 
7-l02(A)(10) SIOlC OS follows, IO•wlt: 

''OK 7-102 ••• 

(A) In hi~ repre~entotlon of o client, o 
law~r shall not· 

(9) Fllc or J)l'Osecure or aid In che nl
lng Qr prosecution of any suit, 
cross-blll, or proceeding> seek
Ing a divorce in a coun In Ala
bomo as atrorney or solicitor for 
,1 complainant or cross•corn-
1>1.Jlnant therein or serve as refer
ring or forwarding attorney for 
such complalnant or cros~-com
plolna,,t with knowledge or re11-
sonable causes to believe th;it 

Riding the 
Circuits 

neither party 10 such suit, cross
bill, or proceeding Is at the time 
of the filing of the bill of com
plaint or cross-bill of complaint 
therein, a bona fide resident of 
the Stato of AlalJnma; 

(10) Whllc acting as c11tornoy for ei
ther parry In nny !.Ult (or divorce 
In any court In Alabama, repre
sent to the court or conspire 
with eny party, attorney, or per
son to represent to the court that 
either party to such is o bona 
flde residenc of Alabama, know
ing such representation to be 
false" 

We reel 1ha1 the some stnndard Is JP
proprlnte In other civil actions and odopt 
the result In A6A Informal Opinion 1011. 
[R0-89-1171 • 

Randolph County Bar Association 
The newly.formed Randolph County 

Bar A~sociation elected ofOc<!r!>. They 
are: 

President: W. Patrick Whaley, 
Wedower 

Vkc-presldent: Lewis Hamner, 
Roanoke 

Secrcmry/freas.: Oliver Kitc:h<ms, 
Roanoke 

Robert S. Vance Memorial Fund 
A funcl entllled thl! Robert!>. Vance Memorial Fund has been established 

at the University of Alaboma Law School, the judge's alma nwtl!r. In order 
10 endow r1n academic-chair in 1he judge's nome1 the fund must roisc 
$600,000. Con1rlbu1lons to the funcl ore tax deduc1ible. 

Checks should be made payable to tho University of Alabar,1a L.iw School 
Founda1lon, lndlc;itlng on the check and the cover letter that the check Is 
Intended for the Vance Fund. Contribution~ ~hould bl! malled to: 

Alyce M. Spruell 
Director of Low School r>evelopment 
University of Al.ibama L.iw School 
P.O. Box 870382 
Tuscaloosa, Alabamn 35487-0382 

Question~ about the fund may bC! directed to Spruell, at (205) 348-5752, 
or to Mnry Nell Terry, at; 

Chambers of 1he Honorable Robert s. V.incc 
900 United S1a1os Courthouse 
Birmingham, Ah'1b.1nin 35203 
(205) 731-1086 

Tlw Alabam<.1 Lawyer 

Request 
for 

Information 
The Supreme Court of Al,1h.1m,1, In ft) Of• 

for1 to prc~erve judlclal hl5tory, Is nnemp1lng 
10 ldt>111ify 1he portral~ o( all p,ut chief justices 
and a~socime justices, WI! find thJt wt' arc 
wl1hou1 lhe following ponr,111~ for p.1~1 chh:f 
Justice~ and ,moclotl! Justlcl's: 

Chief Justices 
E. Wolsey Pock . . . . . . . . . llll>l:l>7J 
SJnrncl 0, Wcakll,y •• , , . . • 1906 

Anociate Just Ices 
I lcnry Y. ~bb 
Rlchilrd Elli~ • 
AndPMn CtCfl)h,iw 
Henry Minot . 
John White . 
John M. iJylor 
Slon L. Perry 
Perry I. Thornton 
John ), Om,ond 
David P. Ligon • 
l.ymnn Clhbons • 
Richard W. W,llkc, 

Tho,n,1\ J. Jud1:1u 

I t t I I 

1820.23 
• , 1820-31 

1821-31 
1823-31 
1825-31 

. 1825-34 
1828-31 

• 111 l4•J6 
, , , , • . 1837•47 

. , . . • 1851-54 
, , , • , , , 1852-54 

1059·64 
1891-9:Z 
1665-68 
1674-76 

Amos R. Manning 1874-80 
David Clopton 18114-92 
Thomas W. Colcm,m 1890-98 
W.5. Thorington 1892 
J.B. Hl!ad 1892•96 
Jonathon liaralson •. " •.. , . " 1892-09 
Henry A. Sht1r1'lt! , , • , 1898-06 
N.D. Den\On 1904.09 
J,J, Mayfield .• , .•.• , , , , 1909-20 
A.A. EvJ 11S , , , , , , , • , , , , , , , 1909-10 
B.M. Mill er . , . , , , , • , 1921-27 
Norman T, Spann . • 1950•57 

fhl! )ul)rcmc court roqvcsts that If you ha11e 
any lnfom1a1lon o( thow p.iM Justices or o( 
their famllle\, plca~t> no1lfy lh<' Clrrk's omc:c• 
of the Supreme Coun o( Alabama, •MS Oex· 
trr Avcnw, Montgomery, Alabomil 36130. or 
phone (2051 242·'l609 

Robtlrt C Esdalo 
Clerk 
Supr<>rne Court of Al~bnma 
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cle opportunities 

12 thursday 

ALABAMA SALES ANO USE TAX 
I luntsville 
National Business Institute, Inc. 
Credits: 6.0 Co~1: $98 
(715) 835-8525 

AVOIDING ENVIRONMENTAL 
LIABILITY IN COMMERCIAL REAL 
ESTATE TRANSACTIONS IN 
ALABAMA 

Oirmingham 
National Busines~ lnstllute1 Inc. 
Credits: 6.0 Cmt: $!)8 
(715) 835-8525 

13 friday 

AVOIDING ENVIRONMENTAL 
LIABILITY IN COMMERCIAL REAL 
ESTATE TRANSACTIONS IN 
ALABAMA 

Mobile 
N.irlonal Business lnstitute1 Inc. 
Credits: 6.0 Cost: $98 
(715) 835-8525 
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16-19 
SUMMER CONFERENCE 
Perdldo Bench Hilton, Gulf Shores 
Alabama District Attorneys 

A~socl,uion 
(205) 261-4191 

19-21 
ANNUAL MEETING 
Riverview Plaza Hotel, Mobile 
Alabnmil State Bar 
(205) 269-1515 

FIDUCIARY LAW INSTITUTE 
St. Simon~ Island 
Institute or Conl111ulng Legal Educa

tion in Georgin 
Credits: 12.0 CMt: $145 
(404) 542-2S22 

23-27 
ESlAH PLANNING SHORT COURSE 
Westin I lotel, Dallas 
Southwcstt:,rn Legal Foundat,ion 
(214) 690-2377 

26 .. 29 
ATLANTIC BANKRUPTCY LAW IN• 

STITUTE 
The Breakers, Palm 6eild, 
Norton Institutes on Bankruet<..y Law 
Credit s: 16.0 Cost: $550 
(404) '>35-7722 

27 friday 

CLOSELY HELD BUSINESSES 
Hmnert Center, Birmingham 
Birmingham Bar Associotlon 
Credits: 3.0 
(205) 251-8006 

9 thursday 

LABOR & EMPLOYMENT LAW IN 
ALABAMA 

Bim1inghc1m 
National Business ln~lllllt ~, Inc. 
Credits: 6.0 Cost: $108 
(715) 835,8525 

10 friday 

LABOR & EMPLOYMENT LAW IN 
ALA BAM/\ 

Huntsvil le 
Nationnl Busine5s lnst i tUle, Inc. 
Ci·edlt s: 6.0 Cost: $108 
(715) 835-8525 

16 .. 18 
AOVANCEO SEMINARS 
The W(:)stir11 Vail 
Association of Trlr1I Lawyers of 

America 
(800) 424-2725 

j(l/y I 990 



17 friday 

COMPUTER ASSISTED LEGAL 
RESEARCH 

Civic Center, Mobile 
Al11b,11n,1 Bar Institute for CLE 
Credit,,: 3.5 
(205) 348·62JO 

20-21 
LECAl SEMINAR XXX 
Opryland Hotel, Nashville 
Nation.ii Rural Elecirlc.. Coor,er,11ive 

As~oci:ulon 
Crt>dit~: 10.3 Cost: $500 
(202) 857-%52 

24 friday 

GOVERNMENT CONTRACTS 
60tilnlcol Gardens, Blrrnlr,iih,1n1 
CumberlMd Institute for CLE 
Credit~: 6.0 
(205) 870-2065 

6-7 
ANNUAL REVIEW SEMINAR 
CorwL111iion Center, Mon1µhls 
TMnci,wu LilW Institute 
Credits: 12.0 Cos1: $275 
(615) 544-3000 

7 friday 

WILL DRAFTING 
H,1rber1 Center, Blrrnlngh.im 
Alabilm.1 Bar lns1i1utl.! for CLE 
Credit~: 6.0 
(205) 348 -6230 

BANKRUPTCY 
Pickwick Center, Blrminsh,m, 
Cumbo,t.,nd lnstilute ror CLE 
Credits: 6.0 
(205) 870-..!865 

13-14 
BANKRUPTCY LAW ANO COR• 

PORATE AND PARrNERSHIP 
GOVERNANCE 

Westin rlotcl, Dallt1) 
S01,11hw!'\ t~rn Legal Found.Jtion 
(214) 690-2377 

13 thursday 

DIVORCE LAW 
Clvk Center, Hunbvlllc 
Al11b11m.i Bar lnst11utc (or CU 
Credit): 6.0 
(205) 348-6230 

14 friday 

DIVORCE LAW 
I l.uber1 Center; Birmingham 
Aldbc1m,1 B,ir lnslitule for CU 
Credit): 6.0 
(205) ,, 18,6230 

S CORPORATIONS 
Pickwick Center, Bhml111,hilm 
Cumbed~u,d Institute for CLr 
Cwdlts: fi.O 
(205) 870-2-865 

20 thursday 

DIVORCE LAW 
Riverview Plaza, Mobile 
Al.1b,1m,1 Rar lnstitUIP for CLE 
Credits: 6,0 
(205) 340·6230 

21 friday 

DIVORCE LAW 
Civic Cenwr, Montgomery 
Alab,1111,1 Bar ln~fitute for CLE 
Credits; 6.0 
(205) 148·6230 

PRACTICING BEFORE LEGISLATIVE 
ANO ADMINISTRATIVE 
AGENCIES 

l'ickw1ck Center, Birm1ngh.:1rn 
Cumberl.1nd lnsliltlte (or ClF 
Credit~: 6.0 
(?.OS) 870•2865 
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The Hawk Outside the Judicial Building: 
Recent Environmental Cases in Alabama 

by Ray v.,ughan 
On December 14, 1987, thP Supreme 

Courl o( Al;ihama heard oral argument~ 
In one o( 1he firs1 major c.mvlronmcntal 
case, to come b<!fow thc1t <:ourt Prior to 
1he cl'l!umenb, c1 rL'<.l-1ailt:cl h,MI<. perched 
111 rh<> pecan 1ree ou1~1dc the chief )us• 
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lice'!. office in 1he fmnt or 1lw hrcliclal 
l:lullc.llnl!; 1horc In dow11t<>w11 Mont
gomery wa~ a powerful (.11llbodi111cnt of 
tho wild . Some considtm.id thl! h.iwk to 
b(! ,111 omt'n, a harblng<!r of good ronune 
roe 1hc <:asc and for Alab,1mo·~ cnvlron
rHl'fll . 111 all likelihood, the h.iwk was 

thNe 10 look for ~qulrrcll; .ind pigeons 10 

eat; it h11d bePn there on s<.>vcrnl oihcr oc
ca,ions 1ha1 winier . Norw1hdt-s~. the 
hawk wc1!> .i welcomc.'tl !>ymbol, c1nd after 
the .irgurnC!nts were over, h left . 

Overview 
Concern with the anvironme11t and lhe 

problems human beings hllllfl bc•cn cau~ 
Ing our <Mth has incren~ed dramatically 
i 11 the l,1st fow decade~. and Alc1b,una is 
no strJng<1r to this trend. I lawt.wr, In the 
nren o( c,wlronmental law. Al.ib.ima's ;ip
pell,1tc~ court .. have only rC!ccntly h,1d the 
opµ<,rtunily to become Involved, While 
tlw fccior,11 f udlclory ond the courts of 
111J11y of the larger states hove heen deal
ing with environmental c,He~ (or several 
dcc.1de) .1nd developing a large l>ody of 
environmen1al jurisprudcnco, active 
litig,111on OV<!r envlronmomal Issues has 
Just bogun In Alaba111c1. Durfng the l;ist 
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fL>w yeal'5, the .ippella1e courts of Ala
b,una have dealt with a number o( en• 
vlronmemal CdW!t involving a wide range 
of Issues; however, mosl of 1he impor1,1n1 
cases havo been clcclcled in th(• li!sl few 
months. 

rhis article wil l review these AlabdnH1 
environmental ca,;e~ and their implica
tion> and how they (It Into the back
ground of federal environmental law. The 
lcglslatlvc l!nacting of P.nvironmenlill 
laws, both at 1hc !tlcllO and the federal 
level, Is iln ongoing .incl ever-evolving 
process ond has a great Impact on e11ery-
1hlnt5 In America.. However, It is the ln
terpreta1ion of the stotutes by the courts 
lhJt glvt.>s guidance to the agencies 
charged with adrninistNing the acts and 
10 the public In their efforts to prolPCl 1he 
environmo111. 

Early cases 
The court~ uf our state h(,~ hfld to deal 

occaslonc11ly with v.niou!> health ~tatutes 
and with environmental problem~ ad· 
dressed by the torts of nubance and 
respnss. See Rushing v. I looper-Mc
/Jonald, Inc., 293 Ala. 56, 300 So.2d 94 
(1974) (a trespass can be committed by 
discharging pollutants ill a point beyond 
the bound11ry of the re11hy), and Borlar)d 
v. Sandcm lead Co., 369 So.2d 523 (Ala. 
1979) (compliance with the Alabama Air 
Pollullo11 Control Act dol!s not , hield 11 

polluter from liability for damage~ under 
1he tol1s of tresp;m and nuls.rnct.?). Mow
ever, cnses undet the modern fedcra I .ind 
staw environmental s101uroty scheme are 
.i rccefll development. 

In Swte ex rel. Craddick v. Jebsen S, 
(U.K.) Lld., 377 So.2d 940 (Al,,. 1979), 1he 
Stow .111cmpw<l to collect a civil penalty 
provided by 1he AlabarnoJ Waw, Improve
ment Acl' for an lnte111lon.1I discharge or 
pollutants Into state waters wll houl c1 pcr
mll . The court held th<11 the StJte had 
fallcid to ~tote a claim upon which relief 
could be t5ranted for the f,1ct~ alleged In 
1he complaint clearly shOWC'd that lhe 
dlsch..irgc was acddt>ntill. lndf'ed, the 
dlschorgc was due to a ship colliding 
wl1h t, tcrrnlnal ,md thvwby severing 
pipelines thot discharged pollul, 1nts 111-
10 thf' w;iter. Since the stature: was penal 
In nature, the court strictly con~trued 1he 
ldn8Ud&P of the statute 10 limit l1s appli
cation to intentional conduct. A differ
ent section of thlcl act provided for 
recovery for ace,den1c1I dlr.charge~ of pol-

The Alabama Lawver 

lution, I.Jut the S1c1w held not 1•lc.!cted to 
proceed under that section. 

In Ross Neely Expre,s, Inc. v. Alaboma 
DPpt. of IInvlronmenwl M,1nagcment, 
437 So.2('! IJ2 (Ala. 1983), the s11preme 
court held thal two Alabama Dupdrtment 
or Envlronmontal Man,,g<.!mcmt ('1\DEM") 
rcgulJlion~ were um:orhtitutlonal. The 
regul<1tions at issue dealt wllh fugitive 
dust omissions from roads. Ross Neely 
truck~ using an access road moln1ained 
hy Ros, Neely were throwing dust into 
1he (lir, ,,nd ADEM sough1 ;in lnjuncti~1n 
to prevent those duM emission~. In find
Ing both rl.!gulation~ unrcason.ibly over
broJd <lnd OV(!rly rt!!>lrlttlw of ,1 prope_rty 
owner'!. right to use hh property In J rca
sonnblc manner, the court ~tJted: 

'While the above matters ,1re clear
ly subject to the policy power, and 
whlle thE' control of nlr pol lu1 Ion 
is gre;.,tly to be cle~irecl, we find thnt 
thf! restr.iint imposed by the two 
rogulatlon~ lx!forc u~. a~ wrltum, 
lmpo~C!, a restraint upon the u~c of 
private property that Ii, dispropor
tionate to the amount of evil that 
wi ll be corrected. Thu~, they fall 
lhe te~t of constitution,11ity under 
City of Russrllvil/e v, Vulc..1n Mn· 
1erl11lt Co., [382 So.2d 525 (Ala. 
19UO)J." 

437 So.2d ,II 85•86. 
The court o( civil appeols ruled on the 

conbrilutlon.i lity of the aprenl~ pro
Cl!cluru In tlw /\l;ibnmil Envlronmenlal 
Man:igcmcnt Act~ the ac1 th,11 created 
ADCM, 111 Dc1w~on v. Cole, 465 So.2d 
1164 (Al,,. Civ. App. 1986). Dawson ap
pealed J National Pollut,on Dhchargc 
fllrnln,llion System (1'NPDFS11 permit 
th.11 had been issued by AOEM 10 n de
veloper 111 Baldwin County, .,nd Dawson 
WcJr1tcd tel enjoin the comn,e,,ce,ner,t of 
the udmlnl~trativc hearing by auackint5 
the co11&1itulionallty of lhl' proct>dure~ for 
thilt hearing. lhe court huld thJt 1he lack 
of Jny mcch.ini!>m to poi.1po11e the "com
mencement" of a hear ng on an apf)(!dl 
from an ADEM decblo11 docs not make 
the sw1ute and 1he corresponding rC8Uld· 
lion violative of due process. Finding thot 
thr 45-<foy dearlline for the "commence
men1" of ii hearing wc1~ de~igned 10 en
)Ure .,n Jggrleved party a llmcly hearing, 
thl' court noted that ADC:M regulations 
provided (or J conlinu.incc of the hear
ing once IL had been con1r,,enccd, 

\hould ,my party so require. Dtlwson had 
al~o attacked the l,,ck °' prehearing 
dl\rowry In lhll appeal process. Follow
l ng fcdcrt1I lnterpre1a1lo11 of t1d
minls11,11lvo proceedings, 1hc court held 
1har lherC' b no basic comtllutlont1I right 
10 prehearing discovery In suth ., !,itua
tion. Further, the ac1 did indeed provide 
(or ~omt• dl\covery. 

Tht! m!!rlt~ of Da~n\ app('ol of the 
pcm,11 IS!,UCd to tlw lialdwln County de
volope1 were addrcmid in Duwi,on v. 
Alabama Dept. of ErwironmMtdl M;in
agemcnt, 529 So.2d 1012 (Ala.Clv.Apµ.), 
cert. <lenied1 Ex partc Daw$011, 529 So.2d 
IOIS (Ala. 1988). There, the court set 
forth the rule~ that a df'Ci\ion of the Ala· 
bama ~nvlronmenral Man,,genwnt Com
ml~~ion ("Al:MC"), which oversePs 
ADCM, L>c !,)kon as prlm.1 filcic Jusl nnd 
reJsonablo, 1ht1I a prcsumptl()n or cor
rcclnes~ att.:ichcs to that decblon, and 
lhJl a reviewing coun rn.iy not substitute 
It~ judgment for 1ha1 of AEMC a) to 1he 
weiKht of 1he evidence on que~t,ons of 
fJct. Deferring to the experti~e of AOEM 
In crwlrorimcntal matters, lh<' co1m up
held tho i$~u.mce of tho permll. rhe 
court ,1lso upheld AEMC'b l11torpre1r1tlo11 
of the state's water antldog,,rdatlon pol
icy. In denying certiorari, tlw ~up,crne 
court ~lilted that the denial \hould not be 
con~trued JS Jpproving statcrnl!nb of tht! 
co1m of civil appeal~ regarding th<' ~cope 
of review. I he deninl of ccrliomri Wi.lS 

LM&o(J 11po11 1he fart thilt [)ilwson wt1s 
r,,lhlng con~tltu!ional clnlms In the peti
tion for certiorari lhat wure mlsPd for the 
nm tlmo on appec1I. The fJcl th,1t 1he ;u
prcme court clenlcd certiorari for some 
reason other 1han approval of lhe rca!>On· 
Ing of 1he coun of civil vPPCJI!> would 
liltt>r becomf' critical, because tho por· 
tion of Ouwso!l upholding AEMC'~ !mer• 
pro1c1tlon or the watw 11ntldegraclatlon 
policy would b(! ovorruletl In ihe later 

Ray v.i118hiln is staff .:itwmey lo Senior 
Assotl<1to Ju~tice Hugfl MiJcJdox of tht! 
SuprC"nw Co(lrt of AIJbamo. I le J,Jmd
uatod from the Univer5/ty of the South 
c111d the University of Al,1b11mo School of 
Ww. Prior to M, prc!icnt po,itfon, 
\,{)tJBh,m WJS an M$1~1a111 .irrornl'y gPn· 
cfilf. Presently, lic tedc.he) Mvlronmen
t.i/ l,1w ,11 /onf's Law School. 
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case of rx p,,rte Fowl River Protec t/vt• 
Ass'n., lMs. 88-561, M,1y 25, 1990] 
-5o.2d_ (Ala. 1990) (dl!>CUSl,Ccl 
below). 

The Shell Oil Drilling Mud Case 
Thu first major environmental Cil\e 10 

gain much st.:tte wide publkily was £x 
pJr(e 8,,lclw/n Covnty Comm'n, 526 
So.2d 5611 (Ala. 1988), rhc case where 
the hawk wa~ out~iclc tho judicial build· 
Ing during oral argun1(.lnts. This C,hC be· 
gan with the decision ol A DEM to l~~ue 
to Shell Off\hore Inc. ca ~ubsidi;,ry of 
Shell Oil) ,'111 NPDES permil. Required by 
the reder;,I clc.in water :ict' and lh!! ~tilt!! 
clean w,1trr ilCt~ tin NPOES permll Is il 
necessary rt•qulslte for any dischJrgL• ln-
10 waler. The nJme i~ ~mlwh,ll or,, mfy 
nomcr, (or although the system is c:illed 
" Pollution Discharge F//mlnotion 
System" Ir provides a vehicle for nrw 
pollution source; to begin legally. Such 
wa~ the appllcillion from Shell; it ,ought 
the first perm ii to di~chnrgc drlllfng mud!> 
from an offshore drillfng rig Into Alab.irn,1 
Willers. D1m more to lntcr.igcncy confu 
slon than to dL>)ign. AIJbam,l had m.-iln 
t,1ir111cl ,1 "no-<lischargc" policy ,1, 10 
drilling muds tor approxlm;:itely t<•n 
year~. Arter tho consolldntion of thl' 
various ~tJlC t•nv ronnwnt.-il ilgencle\ In
to ADEM in 1982, Shell was rhe fir~t .ip
r,lioint 10 Mk that rho nO-dbcharg<' 
policy be r1boll~hed. 

After many 111on1h~ o( ~ludy, ADFM rfo• 
clded to .iboli~h the no-dl~charge poli<.:y 
.ind grant Sholl J permit 10 disch.irgl' 
c.frllllng much ,1nd other Wil~te~ from Its 
rig. This decision was nppc;;iled to Al!MC 
by the Billdwln County Commbslon wlrh 
,upport from the Alabama Ch,tptcr of th<.' 
Sierra Club. Alter a hcJrlng officer 
rt•c-ommendod 1ha1 ADEM's permll lo 
Sh(!I I l.Jc adopted by AEMC, 011 August 
S, 1987, AFMC ,'Oted 4.3 l<> disapprow 
ADEM's .ic.tlon, .ind an order denying the 
!Jermit wa.s entered August 10. Shell fill>d 
.a motion for reconsid<'rilllon, and on 
September a, 1987, AEMC cl<!ddcd 4.3 
th111 it had rhl' power to rl'considcr Its 
prior decl~ion and than voted 4-3 to re
verse Its prior ordt!r Jnd to ,1pprove the 
b~u.ln(.O or tho permit to Shell . 

Intertwined with 1hr nnlon~ of AF,MC 
WiJS ii la~uil fll!'d by the B,1ldwl11 Coun
ty Commf~!ilon ,n Montgomery Circuit 
Court to pr<'VCnl AEMC from rcconl,idOr· 
Ing its dw1l,1I or the permit. The circuit 

court ruled prior to Srptomher 8 that the 
issur. WM not ripe, ,,.,AkMC hc1d not yet 
decided that ir could conduct .1 ,chear
ing. On Scptcmbcr 8, once AEMC had 
decided thc.1t it could reconsider Its prior 
.Ktlon, Bl1ldwin County file(! ;i pt•rltlon 
for ii rrmpormy restrt1lnl n11 order with thl:! 
circulr court minutfl~ liltN. Rather thar, 
Wilil (or the coun to hold a he.iring, 
AEMC went ;ihead ,1ncl rcc.onsldcrod Its 
prior dec.blon Jnd reversed It. Only 
hour!, lt1tur, the cout1 omcred on ortl<Jr r.n
jolnlng AEMC front continuing. 

Shell petitioned rhe court of civil .tlr 
peal& for J writ o( m.ind;imU\ tu the 
MontgomNy Circuit Coun to prcvont th<.! 
circuil rnurt from c,in~idcrl11g Baldwin 
County's JWtlrlon. T ~ c:ourl or dvil tlfl

pPill~ i,:ranred Shell'!. petition and held 
that ~Ince ACMC hl1d .1lre,1dy rccon~ld· 
oroc.J It~ prior acrlor I then rhe proper 
method for Baldwin County 10 pmceL•cJ 
was ror Ir to appral fa• granting of the 
permit, B,1ldwin County peltlioncd the 
supreme court for a writ of <.:urtlor..irl, 
whlc:h wn~ gran1cd. 

In a 6-.J deeislo11, the supreme court 
fWt!m•d rhc decision of the coun of civil 
appeals .>nd held that due to the unique 
~l.ltuto1y design or !\EMC (sur h ilS It~ CX· 

emption from portlo1,\ or the Adn1lnlsrr.1-
tive Procedure AC'P), I\FMC w,ls wllhout 
jurisdiction to rt'conslder its ordN deny
ing th<· pNmh. rhc court\ holdinK w,1s; 

':<\F.MC:-Wfl~ who 1ly with<>ut nny 
.iµthorlty 10 gr.int,, rchcc1rlng or to 
takt• furthor action of any kind in 
the matter. All .irtions thcrca(t(.'( 
taken by AEMC, including Its order 
or Scptomber 8, 1987, werr null 
Jr)d void. Since there was no .1p
pe,1I (by Shell) from rhe order of 
Augu,r 10, 1987, ll't• ordcr denying 
Sholl 11 permit to dump drl llln15 
w.:islo Is reinsratod <1s tho fln.il or· 
dcr of AfMC:' 

526 So.2d at 568 . 
Whllr newr rPachlrlK !ht:! ~ubst,mtlvc 

issue of tlw p1·oprlcty or J permit for the 
di!i<:hargc of drilling 111ud~ 11110 Al.ibilma's 
co~ r.,I w.itcts, the decision repres<1ntro 
the fir~, major court victory for ;i group 
~eckl11g to prot('ct thcf'nvironment In rhe 
;ippellatc courts o( Al11b,1m11. An Ironic 
note to thr rnse 1s th,11 Shell had nearly 
fini~ht'<l il~ drilling opcr.itlom, prior 10th\:! 
date of thl' ~uprom!! court's decision; 
thus, m<>hl n( rhc c.lrllllng muds and othrr 

wa~l<h rh,H Shell had w;inted to dl~charge 
Into the w.:ne1 h,1d .ilreildy brcn di~
rhnrKf'd. Even lhOUKh Shl!II dischJrgc<.l 
1hc~c wastes without a permit, d! tht' SU· 

pm111e court'!> opinion held, no stale 
agency or cnvilonmcnral group has ever 
sued Shell (01 those unpermlued ciis· 
charge~. Thereforr, whi le the pro
environment side won in court, the vic
tory Wit\ ,1 paper orw. Now, Shl!II ,tnd Ex
xon h.tvc both ,1ppilcd 10 AOCM (or 
scwrrtl moro perm I~ to cll!>thMge drilling 
mud~ f1om other ligs In Alo1bJmn coasl
c.11 waters. Those pNmits JI'(' prewntly be
Ing contested, Jnd thus, th(' supremP 
court m,1y yer h,we the opportunily to 
rule on the mMil~ of gr11ntl11g ,1 pl.'rrnlt 
to dls,hr1rge drilling muds into Al.ibama's 
co11~1.1I water... 

O ther recent civ il cases 
Whl lC! :rn lmpo,t,1nt c,1se, [x porce 

BJ/dwln Coumy Comm'n Wil\ liltle more 
th,111 ,in opportunity (or Al11bt1ma'~ 11ppel
li1t<' < Olrrl\ to get 1hrlr feet war In th!! vast 
S<'ft or envlronm~•r,t,11 111w. Other rl!cl!nt 
ca~r~ hove delwd much morl! dooply in
to lht• ,ub\li!ntiw ls~ues of environment· 
al m,inag!!mcnt ,,nd protcct1011. 

111 M,mhJ// Durbm ,((. Co. of J.,~pt:!r, Inc:. 
v. lnvlronnwnwl Ma11Jgement Comm'n, 
S19 So.2d 962 (Al,1.Clv.A1>p. 1987), the 
mun of civil appeals uphrld ADEM's 
7QIO ,t,mdard <M!r ,1 less stringent '.!OQS 
,t;ind:ird propo~od by Marsh,111 Ourllln. 
The 7Q10 standnrd h, u~ed for w,1ter d~
~lgn fiow t'rilerla and rcprQ;.CIII~ lhe ,nJn
imum \t:'ven-d.iy low llow that occurs 
onc.c In ten ycJrs; this sta,dard ifi u~ed 
to help determine rhe disch;iri:10 limits 
pl.JLCd on an NPDFS perr,lt. U\lr,g the 
7Q10 i.tandard, ADEM issued an NPDl:5 
pc,mit 10 rhe Jaspur Ut11i11e$ BocUd ror the 
city'~ ~c·wilge r,lanr; M.irshall Durllin wa!t 
,1 n 1qtomer o( tho LIiy\ sewer service, 
,111d 11~ fcl!S for th.it use would Increase 
In order 10 provlcl<.! funds for the con
\lruclion of .i new ~ewage plant rhat 
would 111ect the 7QIO stJnd:1rd. Prior 10 
the lmiance of th;:it permit, Mar~h.ill Our
bin petitioned AIJ~M for a chanKt! In rhc 
admlnl\trat1V(! ~landard from 7Q10 lo 
30Q5, the ini111murn \().d;iy Oow thM oc
curs 011w In fiw yc.:irs. The cou1t held: 

''Tho practlcal cffcc1 or Ourhln'~ 
pclltlon would be to pem,it more 
pollution to be cll~C'hMged into th<' 
two ~treilms, which result would 
not promote thu purpo~c or the 
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AI.Jl),HTIJ Wolt'r Pollu1io11 Control 
Act. In applying ii~ expc:rll~(• lo 
Durbin'~ petition, the Contnibsion 
was al'iO Justified In Oncllng 1h.:i11h1.• 
f)Olltlon WM not ~ufnclently ~Uf)• 

ported by µroper evith•nrn. The 
Commls~lon w.1s (ur1hN w.,rranted 
In flnc.ling th.ii thl' rule c:h,mgc• from 
7Q10 to 30Q5 would be dotri
mt!ntal 10 th<> Department\ overall 
regulatory ~<"heme. The Commb
\mn exerd~Pd It~ cllc;cre1ion In 
choosing the m1•1hod of 11chlcv111g 
leghlativc oblt'cllve~, A/,1b,in1il 
BoiUd of Nut)lny /v. / lorrltk/, 454 
So.2d 1041 l(Aln.Civ.App. 1984)J, 
1111d we mu&I give R•Ctlt miRhl 10 
its d~ci~ion. City of BirmintJh,tm /v. 
Jefferson County Personnel Roa1c/J, 
468 So.2d 181 [(Al;i.Clv.App. 
1985)1.'' 

519 So.1ci 01 965. l his hold Ing domon
strates lhc wlddy ,1ccep1cd rule that mJt· 
ters within the envl1onm<mt,1l ,1gcnty's 
11rec1 o( cxpertisc> will bf' l"fl to the c1grn· 
cy\ di~nctlon, .ind It s,ilvt·~ strong sup
port 10 tht.' r(',1~on b(>hlnd the ~t.11e\ de.in 
water act: to reduce w.11cr pollution. 

M,ushr1ll Durbin 1101 il ,1!1.ond bite ,11 
the c1pplc, In crrcct, when the ~uprcme 
court held In f,. p,lr/c MJr\lla/1 Durbin 
& Co. of /Jspcr, Inc., 537 So.2d 496 (Ala. 
19881. that M,irshilll Durbin had standing 
to appeal ADEM', ,~~uant C' o( 1hr fin;il 
NPDES permll lo the Jt1~per U1il1t11><; 
Bot1rd. The court ru<1~necl 1h.11, a~,, cu,,_ 
lamer or lhc bo,irc.., M,mh,111 Durbin\ ln
crca~cd sowJgc rec~ needed ro J:)ay for 
the new scwogc facility made MimhJll 
Durbin nn ":1ggricvC'd" p.,rty under lh<' 
applici!hle stillUIC' ,incl rPgulation.'• 1 hu~. 
Marshall Durbin got 10 challenge 1he 
7Ql0 ~lnndartl In a petlllc>n for ,111 ;,dn,in
lstratlvc rule ch,rngo and In .in appeal 
from the actu.il µermlt lnvolvcc.J. l'hls 
opinion shows 1h111 the Suprenw Col11'I 
o( AlabamJ Interprets the state's cnvlron
incn10l stalUte~ and AD~M·~ rcgulullons 
llbernlly In giving tho~c lndu,trl es ,111d 
parties re~u lated therC'undar ilmple op
portunity to particip.ilt' In the> decl~1on
making proce~ses of ADEM. 

lh .inolhor caMJ tlc.ilin8 with NPDCS 
permit~, the court of civil JpJ)(',11, had the 
opportunity 10 ~er forth the doctrine of 
exhou~tlon of adm1nlstr.11lw r<'mt'{lil'\ as 
11 applied to ADEM. 1 hP courl held In 
S<1ve Our S1N.'<11m, lnr v. Pt>guc>s, 541 
So.2d 54& (Ala.Clv.App. 1988), th.it 

The! Aldbama I t1wyer 

N PDES perm lb mu~I bo fln,111.Jl!rore i<.-
5UP~ surrounding them Jrc ripe for jucll
d;i I ,eview. There, the µ lalnllff 
environment.ii group tried to enjoin 
ADEM from i~~uing a modified NPDES 
pcrn111 to one party ard from ,~~uing ,Ill• 
other permit to the Shelby County Com
mt),ion . The pldin11rr~ l~~Ue\ ,l~ 10 lhP 
Orsi permit became moot wh!!t1 ADEM 
agreed to suspend the party'~ oriKIOdl 
permit ;ind agreed to hold more he.ulngs 
on the proposed modified permit. As to 
tht• permit for the Shelby County Com• 
mls~lon, It had not even bet>n i~sued 
when the pl.ilniirf~ (lied sull; lhu~. ,1ny 
Issues ~urroundh1g It wcro not rlpc. Tho 
plaintiff petitioned the supreme COUI I for 
a writ or ce11ior,1rl ro review the holding 
o( the court of civil appeals, but that pull· 
lion wa~ denied with an opinion 1hJt 
pointed out ihat the plalnri(( hild (Ailed 
lo con1ply with Rule 39(k), AK.App.I'. Fx 
JJ,lftl! Save Our Str,,.am.\ Inc .• 541 So.2ci 
549 (Ala. 1989). The .;uprcme ("OUrl\ 

opinion on how 10 comp ly with Rule 
39(k) ~o thJt review by ccrtlor.irl 1..<1n bo 
h;id is very importJnt, because many en-

vlronmcntr1I c,1se~ In Alilbama will be an 
.ippc.11 from ,in action ol ADEM, ilnrl 
thus, .1s <1n appeal from iln administrative 
ilctlon, It must u~u.illy go through the 
rnurt of civi l oppcals before It can rec1eh 
lhP \u premc cou,t. 

St.'Vt!rnl of 1h1> permit\ ln-.olved in Save 
Our S1mams were at Issue In w.iter 
\M'Jtk} 8. Sewer /Jo,m/ of City of 81rming
/lt1m v. Al.:ib.imc1 Dept. of [r,vlronmenta/ 
M,1n,1gM1cnt, 551 So . .ld .lf>B (Ala. 1989). 
There, ,1 permit ,~sued to 0<1nlcl Realty 
Corr,oration was trJn~ferrcd to D & D 
Water Renova10~, Inc., ,ind then Shelby 
Coutlly Jgrel.'~ to oporate lhe focility per• 
mltted 10 D & r,, After Shelby County 
,181ecd 10 I w an ,1g<'nl for D & D, the 
localio11 o( 1hc fuel Illy, bu1 1101 1he dis• 
chorgc point, wJ~ ultcmd so that the fad I
lly w<1~ locotcd In .i w.itcr~hed or Lake 
Purrly, ,, m,1Jor drinking w.1tor source for 
Blrmln11ham. Tho Blrmin11ham Board 
11rgue<I lha1 Shelby County was operating 
this fadllty without a proper permit. The 
supremo c.ourt rej1•ctPd lhl~ .1rgument by 
holding th,11 the c1ge11cy rel~tionship be
tween the county and D & D did not in-

Don't Risk A Valuation 
Penalty. Introduce 

Your Clients to Business 
Valuation Services. 

John 11. Davis 111, PhD1 MAI, SRPA, ASA, prcsidcncofBusmcss 
Valuation Services Inc., is che only dc.~ignntcd ASA Buslr,css Val
uncion appraiser in Alabamri. Businesii Vnhmtion Scrvlcl.!8 provides 
consultntlon by tbc hour1 apprnlsnl rnports t1nd cxpcrt tcstltnony 
In cases of: 

D Estate plarmlng 
D Estate sccdemenr 
0 Mariml dissolurio"s 
D Recapimlizanons 
[] Employee stock ownen,hip 

plans 

D B~inkrupccy proceedings 
n Mergen. or (ICquisitions 
n Buy-~c.;11 agreements 
[l Dissident btockholdcr suits 

Contact John H. Davis Ill . PhD, MAl. SRPA. ASA 
4 Office Park Circle • Suite 305 • Binnlnghum, Alabama 35223 

P.O. Box 7633A • Birmingham, Alabama 35253 
(205) 870-1026 

223 



validate 1he pllrmit held by D & D for the 
discharge point, ond that a change in fa. 
cillty location will not nccessorlly In· 
w1lidote a permit tho! wos issued for a 
facility in ;mother location as long JS lhe 
dl!.charg~ poin 1 has not been changed. 
Tho court st.ited lhal a change In fad lity 
locatlon could c,rnse a permit to be re
scinded and would ncccssl1ate 1hat the 
permitting procedure be done Jgalr, If 
1hat alter<1tion presented a hazard. 

An important point in Wtitcr \t\,brks w.:is 

that the court held th11t ADEM did have 
the authority to con$ider facllity location 
ant.J dc~ign in making Its decision on 
whether to graot a pi:irmli. Throughout 
its history, ADEM has always lnwrprotod 
Its r1uthorlty in o very narrow way; with
out specific guidance from the legislature 
or the courts, ADEM has usually de• 
clined to act heyond being a permitting 
agency. In this case, ADEM argued 1ha1 
ii cou Id not con~ider ~uch factqrs a~ f;,. 
clllty locatlon and design in Its permit 
decision. It contended that IL could con
sider only the effect or the dlscharg(l at 
the discharge point. Quoting extensively 
from !he hearing officer's findings, the 

court round th11t AIJEM's authority is 
more expansive than ADEM hc1d inter
preted It to be and stated: 

"The henring officer determined 
th;it ADEM ha~ the ;iLJlflor/ty to 
consider the facility localion, al
though he found that ADEM is not 
under a mandate to do so. What 
then is the effect on the permll of 
altering somethi,,g thar may or may 
not figure Into AD~M's Issuance of 
a r,ermitl Certainly, If the raciliry 
loc;:11tlon wert:? altered .ind that .il
teration pr(!!JQ11tcd a h.i2ard to the 
State's water supply, rhen ADEM 
would haw the authority to rescind 
the issued pcri,1lt, However, if the 
foclllty location Is altered with 
ADEM's knowledge ,md that alt·era
tion does not proVf:) hazardous or 
out of line with ADEM regulc11ions, 
!hen we are of the opinion that the 
permit is valid:' (Emphilsis orlgJ. 
nal.) 

551 S0.2d at 271. The far-reaching effect 
of this c,1sc Ls to ~how ADEM that It can 
lmplomonl a more expansive interpreta· 

~amell 
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tion of its authority lhan just being a per
mitting a~ency. l'he various acts that 
ADEM operate$ under have the exr,ress 
purposes or protecting the envir,mment 
and comprehensively managing the 
state's resources~ yet ADEM has long tak
en the position that its authority extends 
only to 1he strictly technical computa
tions involved in the isolated activity 
sought by an ;ippllcant. Thij case now 
gives ADEM tho guidance it had pre
viously lacked 0 ,1 how its lnterpr1Hatlon 
of its authority should be broadly d@nr'lild 
in order to achieve the goals set forth In 
the ~tatf''s environmental statutes. 

'lwo other recent cases worth noting 
are McCord v. Green, 555 So.2d 743 
(Ala. 1989), and kice v. Alabamil Surfnce 
Mining Comm'n, 555 So.2d 1079 
(Ala.Civ.App. 1989), con. denl<ld, 555 
So.2d 1079 (Ala. 1990). 

In McCord, the supreme court ruled 
on a more rmditlonal area of environ
mental law: nuisance. An injunction 
against :in an1iclpated nuisance (a creo
sote plant) was reversed for the fal lure of 
the plai111iffs to prow that th!! planl would 
be a nuisance per se, that Is, at all time~ 
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.ind under any clrcurn)tant:l!s. 1 he plain
cf((r, hoped 10 enjoin the plJnt's construc
tion by nttempting to provo It would be 
<l nui!idnCP due to the air and noise pollu
rlon II would create; however, their level 
o( expo, t tc~tlmony wa~ not ~u((icienl 10 
make their casl!, ilnd thc.'Y made no at· 
tl'mpt to prove dani.1gc to )Utface and 
ground water. McCord lllustrcltelo the 
heavy burden involved In ~howmg en· 
vlronmPntal c;iuse .ind effect so as to 
p,ovo that an a,tivity will be ii nuisance. 

The court of cfvff appenl~ hold ln Ric<' 
that agot,t) ror strip mine r>«!rmlttees can 
be held personally linbll-' under a section 
or the Alabama Surfac.c Mining and Rec
lr1mr1tion Act8 for a falluru or th!.! permit
t1.'<.' to redilim the land. Such .i holding 
c1grCC) with other Jurisdictions in Impos
ing 11,iblllty for clam,1ge to the cnvfror1-
ment In an exp11nsivc manner. Indeed, 
since no Afc1b,1rn<1 court had ever Inter• 
pretc•d thill section before, tho court 
relied upon the intcrµwt,1tlon given the 
fodN.il 'llatute9 (upon whlc.h lhc Alc1bama 
st.1tute w;i~ based) by the Sf>.th Clrcuir 
Court of Appe11l5 in United St.lies v. Dix 
Fork CotJI Co., 692 F.2d 416 (6th Cir. 
1902). 

Criminal cases 
Very lfulc en(o,comcn1 or tho cnminill 

~11nctions In Alabama's cnvlronmentc1l 
&t,11utes h;i~ bPPn unde11,1kcn. Whlle a 
fow indictments have bc>en brought In the 
pa~, fow years, the only c,1~c co reach tho 
nppcll.:itc fovol has been State v. Clayton, 
492 So.2d 66S (AIA.Cr.App. 1986), 
wherein 1hc <Jc(cndJnt wr1s ch<1rgl-d with 
cau~lng the formation of ,tn ''unautho
rb:cd dump" under the Alilbilmil Solid 
Wa'ltC\ Dispo<;al Ac1.'a The dlwl<;t court 
round the ~tatutes prohfblrlng the formc1-
tfon of unauthori:r£Jrl dump~ to be un• 
conslitutfMa lly vague. Kolylr,f\ upon the 
rule 1h,1t health regul11tlo11s udopted 
under the state's polite power are to be 
given great latitude, the court of criminal 
nppe11l'I rcvcmed and held that the ~ta
tut<'s were not unconsrilutionally vague, 
because they did give a reasonable d~ 
scrlptlon of whar wost~s f PII under the 
prohibition. 

The latest case~ 
On,, of the biggest c>nvironmPntal 

CJ~C!, to tome before the \Uprt!me court 
wa!. [x µJrt<! Laud(!rc/afo County, (Ms. 
88-557, 88·583, 11:!bruMy 16, 1990] 

Tli<• A/i:rh(lma Lawyer 

__ So.2d __ (Ald. 1990) , c1 case 111\lolv
ln11 the con:.trtutloMlity of the state's 
!,Olid w.1Mo act.11 In April 1987, the Laud
erdi'lfc County Commission .iuthorlzed 
Wa\lC Contractors, ;:i subsldf,vy o( Wilsle 
M11n,,gemC'nt, Inc., to oparate i.1 solid 
w;, .. tc 1,indrlll near Zip City. I hl' commi~
~ion took this action without any notice 
to the public or opportunity (or .1 hcar
lnR, Wier, the comml!tslon rC\clndt'CI lb 
approvJI (or the landfill without any 
notice to Wilste Contmctorb, Waste Con• 
1r;ic:tor~ ~ued, i!lleglns lhilt Its due pro, 
c:c .. -. rfghls h11d becm viol;,tcd ;ind rhat rhe 

one sub~ecrlon11 of the !.IJtc M>lid waste 
act giving countle~ the power to .ipprovc 
or dls.iµprove disposal ~ires w.:is uncon
stilutlon.tl In that it foiled to provide 
~f.)ecfffc guldellnei. Clr sl,1nd,1rd~ for .:i 

county to follow. The stuw ~olid wiit,te act 
provide~ that both ADEM .ind the county 
involll('d must permit a \Olld wast<! land
fi 11 ~,tl' before the landfill can be con
~tructt.id: JI the time of thi\ .iction by 
l..1udl1rdc1la County, the ilCt w.i~ arguably 
lockfng In ~tandard!., but thP act ha~ since 
been nmondcd to provldu moro ~pednc 
guidelines. However, tho ,e~olurion of 
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this case turned on whe1hcr 1ho solid 
Wil~lfl ac:t as ll cxl;tcd In 1987 was c:onstl• 
tutlonal. 

Becau~e Wi;!sle Contraclors had ,1l-
1acked the validi1y of 1he solid waste act, 
the Stale wd~ allowed to I ntervone to de
fend tho conslilutlonallly of 1he st.itute.'l 
The St..ite argued before the tri<1I court 
tha1 the court should not ret1d the one 
isolc1ted s~Jbsect,on whirh W;iste Con
tractors was Attacking in a vacuum ..ind 
thaL although lhl:! solid waste act was not 
as specific as ii could be In l1s standards, 
when read In Its entirety, ll did contain 
suf(idenl standards to guide a county In 
its decision-making process on a landnll 
permit. The trial courl agreed with thb 
argument and upheld !he act and the ac
tions of the County. 

0 11 aµpeal, the court of civi l appe.:ils 
reversed because 1ha1 cout1 determined 
tha1 the state solid wnste act WrlS un
constitutionally vague. After granting the 
wril of certio1c1rl1 the supreme c:ourt re
versed and, In an 8·0 decision, held 1ha1 
the act did have sufficient standards, 

when read in its entirery and when read 
in light of ADEM and health deparl111t111l 
regulrilion~ whlc:h a county could not 
viQlatc. Thti court wont on 10 st.:itc that 
the county did violate Waste Contractors' 
due process rights by rescinding the ap
proval withoul notice and a hearing; 
however, 1he court Also noted that 1hc lnl
tial approval without notlco and a hear
Ing viol,,tl.!d the public's due pl'ocess 
rights. In addition to those holdings, the 
court went on to uphold parts of the 
county's sanlln,y lnnofll l license require
ments (adopted after it had wscinded the 
npprow1I (or Waste Contractors' site) that 
the couri of civi I l'lppeals had ~I ruck 
down. These lncludf!d Lhe llconsc foo 
,111d the requirement that any applicnnt 
receive their ADEM permit before It 
could get pormlsslon from the county. 

Tho decision In LJuderdale County ii· 
ius1rates the supreme court's inclination 
10 intcrpre1 environmenlill ~ta1utes so as 
to fully effectuate the legisl;itive lnten· 
tions of protertlng the environmeni anti 
hum;in heal1h and of allowing full parllc· 
ipiition in thl:! decisio11-,nakl11g p(ocess 
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by both the public and the reguldted 
parties. 

i 'he latest envlronmcnwl case to come 
before the supremo court was also its 
largest to date. In Ex p11rte Fowl River Pro
tective Assn., [Ms. 88-561, M11y 25, 19~0] 
_so.2d_ (Ala. 1~90), the courl 
wri~ meed with an extremely complicated 
factual situation involving 1hc construc
tion of an lndumlal sewage outfall in 
Mobile Bay. Involved In the case was an 
NPDES permit Issued by the Alabam;i 
Water lmprovemenl Commission (a pre
decessor agency to /\DEM) to 1he Board 
of Water and Sewer CommisslOnl!rs of 
the City of Mobi le for 1hc discharge of 
up to 25 million gallons per day of 
trl:!ated industri.il sewclgc. Despite the 
long history of rhls permit battle ond the 
complcxlly o( the facts, bllsically two 
Issues were before the 5upre111e court: 
whether AEMC's lnterpret.:itlon of the 
stnte's Jntldegrndation polky wa~ prop
er and whe1her rha evidence cc>ntainecl 
in 1he record warranted l'hc granting of 
lhe permit. 

'The court of civil appeals had ruled 
that AeMC's lnterprCli:lllon or 1he antide
gradat lo,, pol Icy was correct and that the 
lssu.ince of the permit Wi1S proper. In re
versir1g the decision of the court of civil 
appeals, the supreme court held that the 
AEMC'~ interpretation of the policy wa~ 
cle;irly erroneous. Basl:!d upon the fed• 
eral antldegradatlon pol Icy,!• the slate 
policy Is an ADEM rogula1ion that serves 
"to conserve the w.iters of the Stote of 
Alab.irna and to protect, malnt11in c1nd 
Improve 1he quality thereor ... :•u All 
waters of the state ore classiOl!d by ADEM 
as to their qu;ility, nccorcllrig to tholr uses, 
and the highest classification ADEM cur
renlly ~Ives to waler Is public water sup· 
ply. /\DEM find AEMC had Interpreted 
the state's antldegradatlon policy to mean 
thm water quJlity could be degraded 
within a classlflcntlon without any show
ing and thal water quality col1ld be d!,!
gradeo from its pre~ent clas$ification to 
a lower classifical ion upon a ~bowing or 
economic: or social noccs~lty. This inter
pretation was In line with Dawson v. Ala· 
bama Dept. of Environmental Manage
ment, supr,,, wherein the court of civil 
appeals had upheld that interpretatio,, as 
rer1son;ihle. Referring to the fcdural anti• 
degradation policy for guidance, because 
ADEM and AEMC's waw, regulations 
must conform to feder.11 ones, die court 
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held in Fowl River th.it ACMC'!> lnter
pret.ilion of the policy w,1~ 1r,correct 011d 
overruled Dawson inasmuch as It upheld 
1h,11 in1erprC'l.1tion. The court stated: 

"A carefu I comparison of the slilte-
1111mt In l)awson to the Jntlde
gradatlon policy reveills that IIK'Y 
connlct. 0,1w~on stJtc~ thilt the an
t1dl'."gfddatl()n policy illlCJ'>'J) degmd· 
;itlon of w,111.l~ within a d.:isslfica
tion, but not degrnd,itlon from n 
higher to o lower cli1~~lfka1ion 
without t1 showing of nccc}slty. Ar· 
corcflngly, under OJW)Otl , it would 
be perm issi ble to degrade• wale r 

from om• Wilt!;ll use ('li'lssiricJtlon to 
another, ff there were il ~howing of 
nece~!>lly. The antidcgradation 
policy, on the 01her hand, provides 
that water may be degr,1cled with· 
/11 ics c/i1Hif1CTJtfo11 1r there is a 
)howing of economic or s0<;ic1I 
n(!Cessity. In that degr,1uarlon, how
(!V(lr, the policy requires tho1 the 
Willer quality be malnt.:ilncd Lo 
'prowct t!Xlstlng u$e S fully.' Further
more, the policy in another provi• 
\Ion cxplldtly commands that 
exlstlng w,,tcr u~e!> ,1nd the level of 
water quollty ncccssory to protect 
the eJ<i~1lng u~es 'shnll be main
tained and protected: The µolicy 
doe> not ,ily or even imply Lhr1t 
Welter 111ay hP degrarled rron) 0 11C 

classl (lc.Hlon 10 nno lher, os 
DJWSOI) !ttdttb . Thu~. 1r there is 0 
showing of cc:onomk or soci;il 
necessity, woJLcr m.iy be degraded 
within it~ classlflc.itlon, but water 
m.iy never be degraded from one 
clas>lfication to t1 lower one:• ((m
phasls oriRrnal.) 

--5o.2d ,ll_, 
In l!ddition 10 giving the srnw's wator 

,1n1idegrad;i1lon policy on Interpretation 
mor~ In lin1• with protecting the st.ii!!'~ 
w,\lcrs, the cour1 ruled that a furtho1 
ALMC l11tcrprelation on the polfcy w,1s 

crroneou~. AF.MC and the hearing offi
cer Involved In the appe;il before AEMC 
in thi~ case hod both >tated rhat the anH· 
degradiltion policy did not apply 10 
waters which W<1re not of .1 quality higher 
lh,.m th!! public: w:iter supply use clc11,sl
ncallon. Since the highrst closslricatlon 
ADEM currently give.~ to water Is public 
wnter ~upply, AEMC'!t lntcrprel;ition of 
the ontidcgr.1dn1lo11 polky thu1 ll ;ippliecl 

I he Alabama Lc1wyor 

only to Willers higher In qunllty than 
public wmcr supply m!!;int that the 
policy ;ipplied to no water.. In Alabnma. 
The supreme court held that such an In· 
terpretotion was a cleor vlota1lon of the 
policy. 

Aft!lr striking down AEMC's interprcta· 
rlons of the .111tidegradation policy, the 
supremo court went on 10 aclclre\c; thP 

merits of 1he permit 1bclf. rlndinK thilt 
1he two,dlmcnslon.il compuwr model 
used to predict emlwnt behavior anti to 
>l'I 1he permit limit,; could not predict tho 
impc1t1 of the dischargr on the real-lire, 
three-tllmcnsional Mobile Bay, the couri 
dctemllnud frrn11 thu rernrd that ADEM 
had vaMly owresllmJtcd the amount of 
effluent th,11 could be dlM;hJrged Into the 
bay without degrading w,1ter qu.illty. In 
particular, the cou11 found that thll di~ 
solved oxygen w,1te1 quallty s1,111d.1rd 
most likely could 1101 bc-met with the 
db.charge llmits in thl' p<>rmit. The fat;il 
/law In the compuwr model Wils th;it ll~ 
two-dltncn~lonal calculiltlons completely 
(of led to take Into c1cc::ount the stmtlflc.:i
tlon of lhc-wc11er in Mobile Bay due to 

varying Wilrer ,rnd effluent den~ltle~. Be· 
causC' the evidence clearly showt>d ihat 
tho wal w.iter Wil~ much more dynamic 
1hc1n the simple two-dimension computer 
model, the computed cmucnt limit<, 'lv'!;'re 
much 100 high, and thP pern1l1 would 
probJl>ly ollow wator quality vlol,Hlons 
to oc-cur. After coming to thi5 conclusion, 
the ~upreme court rL"ven.ed lhe holding 
or the coun of clvll .ippcab that c1fflrmed 
rhc permit r1nd ordered that tht• pPrmil 
be denied. 

It ht Important to note 1h,1t the c;oun 
~lated in a footnote that the restrktiw in
tarprctlllion given to ~tandirig under Ala
bam,1\ envlro,rnwntal lawb by lhe 
Elevw,1h Circuit Court of Appeal~ was rn
com•ct. In Save Our Dunes v. Alabama 
Dept. of Fnvironmenwl Management, 
834 1.2d 964 (11th Cir, 1987), lhe Elev
enth Circuit ruled th.it a perso11 doch not 
hnw stondlng, under Alabama lc1W, Lo 

chnllcngc an atrlon of ADEM unlc~s that 
pel'\on has a propcny Interest dilcctly af
f~cted by the action. The ~upremc coun 
111c1de II clear that s1.1ndlng undC'r Ala• 
barna'lt ~nvironml'nt.:il lc1w., was not ~ re-
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strlctlve and that the Eleventh Circuit's 
Interpretation WilS erroneous. "IM]atters 
of environmental protection And regula
tion are of great significance tu the 
citizen~ of Alabama, and a cltizM's 
statutory right to appeal an ADEM deci
sion should be lnterprotocl broadly:' 
_so.2 d at_ n. 3. 

Fowl River is J strong statement that 
the Alabama Supreme Court wl ll inter
pret environmental statutes and reRula
tion~ bro;idly so as to fully implement 
their purpose of protecting the environ
ment. A clear signal was sent to ADEM 
and AEMC that they arc to be vigorous 
In their protection or Alabama's e1wlron
men1 .ind thot any Interpretations of their 
enabling statutes or regulations should 
be biased toward environmental protec· 
tlon and enhancement f:owl River gives 
ADEM unmlstakable guidance In how It 
should enforce the state\ e,wlronr'riuntal 
laws. 

Concl usion 
Although only a few environmental 

CMes have come before AlabM1r1's "PP~I-

late courts, the courts hove ;ilre.idy 5e11he 
tone for how they will handle those kinds 
of cases in the future. Thu ~uprorne court 
has taken a progr~s lve arid rcasonoble 
stanc:e that gives an expansive lnterpreta· 
tlon to environn,ental statutes; the course 
set by the court ensures that all affected 
parties, whether the public;, environment
al groups or the regulated industries, wlll 
have a full opportunity tc, participate In 
the decision-making processes of ADEM 
iilnd of any other govcrnmentol entity 
dealing with the onvlronment. Also, the 
court hab clearly conic down In favor of 
giving full effect to the purposf' of Ali:1-
bama's cnvlronmenrnl lnws to protect and 
enhance the state's environment; the 
holdings of the court give much needed 
guidance to the agencies charged with 
protecting our envlronnio,,t. Even though 
environmental cases arc rclatlvely new 
to Alabama's JudlclJry, the position taken 
by the supreme court in just the lal>l two 
years has established Alabama as one of 
the foremost jurisdictions in the handl
lnB of environmental ~se~. Parhc1ps the 
hawk was a good sign. 
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9. JO U.S.C. § 1271(<:). 
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14. 40 C.P.R,§131,12, 
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Legislative Wrap-up 

legislative session- 1990 
There were 259 gent.mil hil l> passed during the Regular 

Session with 69 percent of them House bllb ;ind 31 per
cc,11 originating in the Senate. NIMty-slx Clf thc~e hills were 
,1pproprfa1ion bills, ;:incl 23 were constltutlonol ,1mend
mcnts .ipproved to br voted on by the people. Of the re
m.ilnlng bill~ sevt?r.il wl're o( interest to IJWycr~ and their 
cl lent), 
Adoption Revision- Act CJ0-554, effective Jonua,y 1, 1991 

One provision effective Jun(! 1, 1990, reduces tho $1,000 
fee previously required to be paid the court for private 
ph,cement adoptions to J $300 lnvesllg;ilion fee payable 
to the Department of Human Resources ;ind only when 
thi:y p!!rform the home study. Sec M,m:h 1990 Alabama 
l.Jwyer for summary. 
Securities RC'•i5ion-Ac t 90·527 

This act will becom<> effective January 1, 1991. Sec May 
1989 AlabamJ IAwyer for 11 ~ummMy. 
Alabama Condominium Act- Act 90·551 

This law Is a complotc revision of the current 
Condominium Act which wa'.. pa~sed In 1971. Thr Act will 
become effec1lve Jonu,iry 1, 1991. 
Mechanic or Materialman Lien-Act 90.98, eff Pclive 
rcbru.uy 23, 1990 

This r1Nerses the "Douthit" case by amending Ala. Code 
§35,11,211 dnd gencm1lly ;iffocts unperfoctcd liens at the 
time or a mor1gago foreclosure. 
Eviction- Act 90·25ll 

This act amends A/obam,J Code §6-6-332 nnd §35-9,82 
with regards to service of proc(!!,~ for evictions. This act 
bec,1me effect ve April 10, 1990. 
Oislricl Court- Act 90.382 

This aci amend!> Alabama Code §§12-11-30 and 12-11-31 
10 1>rovlde that the diwl ct court has exclu!>lvc Jurl~<ilctlon 
over civil actions under $2,000. Previously, Jurisdiction was 
$500 and $1,000, rc!>ptJctlvoly, under these code ~octlon~. 
The change became effective April 17, 1990. 
Lemon I.aw-Act 90·479 

This ar t requires the manufdcturl!r of .i motor vehicle 
10 replace the motor vehicle or 10 refund ii!> purtha,;e price 

rflt.• Alabama L.iw)1er 

by Robert L. McCurley, Jr. 

to the consumPr purchasing such vehicle In 1ho twnt tho 
vehicle folb to conform 10 1he manufacturer'!> cxpre~~ 
worronty. 
Exemptions from Execution- Act 90·561 

Section 19-3-1 b c1rnt.!ndod rcl11tl ng to express trusts to 
exempt from auachrncr11, l!Xl.>e1.1tlon, sei1ure or bankrurncy 
th!' debtor's pension and ,eurcment funds. 
fal( Conformity Amendment- Act 90-583 

S<1c1lons in Chapter 18 of ll tle 41 were amended to 
provide conformity in the Aloborna Income tax law~ wilh 
tho cum.mt Internal Revenue Code. 
Federal Lien Registration Amendments- Act 90,636 

Amends Ala. Code §§35-1 l-46 and 35·11-47 to provide 
that federal llcn~ will be lndcxt'd in both the real property 
Jnd personal property record~. 
Oivorcc Venue-Act 90.666 

Amends Ala. Code §30-3-5 and establishes the venue 
for ii broader number of situation~ In divorce pron·ecllngs 
ndudlnK po~t-mlnority benefit~. • 

Roboll L McCurl/Jy. Ji . ts the 
d1roctor of tho Alabama Lllw 
Institute at the Unlvorslty ot 
Alobsmo He receiver:/ his 
undororaduato and /tJw 
dogreos from tho Unlvo,s,ty. 
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Building Contractor's 
Recovery for Incomplete Performance 

•• 

.. 
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Chrtm,pher l.yl" M,llwllin /~ 11 pt1rwer 
with the 1uscaloosa (irm of 1-iubb«rd, 
Wdldrop, R(•ynolds, Davis & Mel/wain. 
/-le hold!. a J.D. degree from (h f' Univer
sity of Alabanr;i, · 

l:>y Christopher Lyle Mcilwain 

I. Introduction 
In Alabama, in the absence of contract 

provisions to !he contrary, a contractor's 
ability to recover cornpcnst11lon for prr
formance of construction activitigs, as 
well as the 1heory and ineasure of re-
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covery, I~ determined by 1he degree 10 
whkh he h,1, pt!rformed his obhgahnn, 
under the conwuction contract. Dt'

pendlng on lhl' clrcum~l.ince, the con
lr.ictor mJy be er1titled to recover 
ah~olut<'IY nothin~ for performance of ,1 

largt• part of tlw w()rk under the contract. 
On the otlwr h,1nd, 1he contractor mny 
llo c11tlllod le> recowr virtually all of t·hc 
agreed t.<)i1Sldc1,11lo11 under the contra< t 
even !hough he has no1 completely per· 
formed. 

This Mtic;lc ;inalyLes a contractor'~ 
remedir\ where he has not fully per 
formed ,l conslrucllon contract for onc 
rC.t\On or ,mother. As will be di(CU~(ed 
hcreinbolow, thu Alabama court~ h,M' 
gradu,,lly mnvt.od irom a posllinn of totnl
ly clcmyl"S rccov<!ry to a contractor who 
has foiled 10 fully perform a construction 
rontr11ct without adequate excuse, to J 
poslllon of Jllowlns recovery for some
what le~~ thnn lull performance even 
1hough th~' contr~ctor ha~ no adequate 
l!Xcusc for 11on-perform.1nce. 

II. Requirement of f ull performa nce 
The long~tandlng general rule in thl~ 

state h that uni<!>~ the contractor fully 
performs hb obllga1lons uncJcr thli con
struction contract, the contr.ictor I!, not 
f'nlhled to recover ,myt/Jlns for his l.ibor 
and mnterlols In nn ncllon on tho express 
contr,,c-t or rvcn In an action on an Im• 
plled-ln-lrJw contrncl or qunntum rnerult 
for work ,ind labor done or material,; sup
plk•d. SJ/lb.i v. Lur1J.ford, 268 Aid. 307, 
106 So.2d 17& (1958) (recovery denied 
where heJtlng ))~tern did not tomply 
with gu.irJntce that it would heat "!>alb· 
foctorlly''I; /Jnuwrl/ v. Malone, 262 Al.i . 
323, 78 S<>.2cl c,31 (1955); Becker Roof 
1118 Co. v. Litr/P, 229 Aln. 317, 156 So. 842 
(1934) (recovery denied where workm.:m• 
5il lp on roofi11g Joh did noi comply with 
guurantco that workmanship would be 
"of the hlghc~t grJdt."'); Harts~// v. Turnvr, 
196 Ala. 299, 71 So. 658 (1916); Maxwell 
& Oelehomm<' v. Moore, 163 Ala. 490, 
SO So. 882 (1909); Piipol v. How,1rd, 154 
Ala. J06, 45 So. 581 (1908); Carbon Hill 
CoJI Co. v. Cunningham, 153 Ala. sn , 
44 So. 1016 (1907); Hlgg111s Mfs, Co. v. 
Pe.mo11, 146 Alu. S28, 40 So. 579 (1906): 
Aarne} v. Wine/ham, 137 Ala. 513, .34 So. 
816 (1903); Kirk/and v. Oates, 25 Ala. 4&5 
(11:154) (OWn<'r Wmlnaled con111,ct upon 
mriterlal br<>nch by contractor); 1-ltiwl<ins 
v. G/lbt'ft & Mnddnx, 19 Ali! , r;,t (1851); 

The A/,1bnmJ Lc1wyt1r 

MC'rriweathN v. T.1yfor, 15 Al,l . ns 
(18119); rhomas & Troit v. El/rs & Co., 4 
Al,,. 108 (1842); fJTck,nn v. Al.i Marh . 
& Supply Co., 17 Alil. App. 195, 84 Sn. 
416 (1919); A.P.J.1. 10.20, 

This rule dcny111g rcc:ovo,y In tht! ilb
-.ence of full performance i~ holcl ro .,pply 
regardle~~ of the (act 1h.,1 the work ,rnd 
labor wn~ beneficlill to the ownor. i lM · 
'f'II v. lvrner, 196 Ala. 299, 71 <io, &50 
(1916). 

Tho polic.y behind the rult! Is ,;ild to 
be that: 

':t\ny other rule would tend to en
courage b.id (;iith and lt!)~en tlw 
obllg.1tlon of contrJcU. Into whit.h 
thP p<1rties must be pre(umcd to 
1>n1cr with ,1 full undc-rst,rndlng of 
ihf•lr ner.e~(ary lmpliC'iltions." 

Id., 71 So.2d, at 658. 
I he rct1ulren1ent or full pNform,rnr(l 

ilppllci. only where th<! contr,1ct I, <!nrlm, 
,l~ opr,o,cd to being !tOVCr.tblc. If tht• c;o11-
trt1ctor complete~ J ~cvcrt11Jlc portion of 
-i v;>verable contract, i'c mJy rc<.ovcr for 
th.it pan ewn 1r he doc- no11.:0111plcw the 
remt1ioder of the contract, Blythl' v. Em 
f,ry, i6 Al.i . App. 596, 61 So.2cl 142 
(1952). 

The inequity and harshness of thi.; doc· 
trlnc~ requiring full performilt1<·0 w,15 
recognltcu early on ,1nd th!! Al,1b,1111c1 
court~ have devised a llmlicd number of 
t'xccptlons. 

111. Exccf>I Ions 
A. Acceptance 
A!. indicatl!d above, If the contr,1ctor 

f,1ib to pcuform hi\ contract, tht' ownC'r 
rnay rl',Ct.l th«.! work entrrl'ly and l'SC'ape 

.:ill llJblllty 10 pay for IL P.irklH v. IJ. /.,1w 
& ~om, 194 Ala. 693, 69 So. 879 (1915); 
W.-./.\((om v. O/iver-W.1t1s C(Jmt,. Co., 161 
Alu. 608, 50 so. 46 (1909). Moreover. If 
he de51 r,,~ to avoid liahilily1 1l 1e ow11e1 I~ 
required to reject the work if h<i can do 
~o wlLhout detriment lu hlmwlf . / li,mr•/1 
v. Tumvr, 196 Ala. 299, ii So. &SU (191uJ. 

Con~cqucntly, If the owner volut1t«1ri· 
ly "t1ccep1s:1 Instead of rejcc.tlr1g. pt1ttlJI, 
incomplete or inadeqJate work by the 
contractor; and this work Is of ,ome 
bt!,wfit to the owner; the contractor i\ en• 
tltl11d to recover the fair milrkcl value of 
1lw w<>r~ dnd lt1bor perronru.•d ond mil· 
t.crlal ~uppllcd In an action for quantum 
nwrult. Mon1gomcry Co. v. Prul'lt, 175 
Ala. 191, 57 So. 823 (1911); R.D. Burnett 
CrRilf Co. v. Art WJ/1 Pupe, Co., 164 Aid. 

5'17, 51 So. 2& 1 (1909); I /ifmim Mfg. Co. 
v. Pearson, 146 Al,1. 528, 40 So. S79 
(190&); Mauhe<.v) v. f,,r('('/1, 140 Ala. 298, 
37 So. 325 (1904); A.1r111.'s v. WindilJm, 
137 Ala. SU, .34 So. 816 (1903); l/on!11c.e 
cc1~. Elec. Lt. & l1uw<•r Co. v. I la11by, 101 
AIJ, 15, 13 So. 143 (1893); D,1Vi1> V. Bad
der-, 95 Al.1. 348, 10 So. 422 (1892); Bell 
v. re,1guE1, 85 Al.i , 211, 3 So. 861 (1888); 
English v. Wilson, '.M Alil. 201 (1859); 
1 lawk/n~ v. GIibert & Mdddox, 19 Alr1. 
(1851); Mcrr/wc,Hht!r v. 1dylor. 15 Aid. 735 
(1849); ThomJs & rrott v. f/111> & Co., 4 
Al.i. 108 (1842) 

This doctrine is said 10 be "in con· 
se>noJnce with the prlncipl!'5 of Justice:' 
Hawkin$ \I, C//bC'rt, 19 Al,1. 54, S7 {1851). 
Liability m!.b upon ;m Implied agn.>e
n,t.•nr dPC!udlJle frorn 1hc detfvt!ry dnd ac
ceptdnce of a v;ilu,,blu swvlcC' or thing. 
I /tJrtsc// v. TutnCJr; 196 Alu. 299, 71 So. 
658 (1916). Recovery I~ not bd~Od upon 
the terms of the contract, and recovery 
on the rontrtJct is ,tll I prech.clc<I. Id; Mer• 
riweather v. Tilylor, 15 Ala. 735 (1849). 
rherefore, the contractor'~ failure to com
ply wilh a con trartu,11 rnnrlilion prece
dent to payment doc~ not prevent 
recovery. (Jldt11Jno v. Jatk1on, 198 Ala. 
J02, 73 So. 510 (1916) (fallul'<' to obtain 
,11chltect'!> certificate of c:01t1plc1ion was 
no1 rat,11). 

Acceptance may be express or implied. 
Davi~ v. Bacldrm, 95 Ala. 348, 10 So. 422 
(1U92); Bell v. Te,Jguc•, 85 Al;i. 211, 3 So. 
061 (1888). A\ a re~ult, It 15 often diffi
c.uh to dctc.irm111l' how ,ind by wh.11 cir
cumstances J volunt.iry .iccep1ancc may 
b<> \hown. 1-/amc•J/ v. Turne,, 196 Ala. 
299, 71 So. 658 (1916). I lcnce, whether 
an acceptance h.i~ occu11ed Is normally 
a jury que~tion. Aubrt•y v. l-le/1011, 276 
Ala. 134, 159 So.2d 837 (1964); l-lartsell 
v. (1,1rn<.•r, 196 Al,J. 299, 71 So. 658 (1916); 
Uc// v. /t'uigui•, 85 Alil. 211, 3 So. 861 
(1888). 

Use and/or o<.cuµJtlon of the wo, k cc1n 
lead 10 a Ondlng of .icccptJncc. For ex
ample, thP owner'~ use of .1 well dug by 
the contractor, even after rejection of the 
well, has been held 10 constitute accep
tance. Hartsell v. Turnrr, 196 Ala 299, 71 
So. 658 (1916); PJrker v. 1.1. l.Jw & Sons, 
194 Al.i . 693, 69 So. 879 (1915). The 
owner's movhig into or renting a house 
constructed by the contractor and rc
m11lnlng there up until the lrlnl hns i.11so 
been hel~ to con~litlJIC' an .icc1>prance. 
Dav15 v. 8addc~rs, 95 Al,,. 348, 10 So. 422 
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(1892); Bell v. Tea sue, 85 Al.1. 21 I, 3 So. 
861 (1888). 

However; the mc1c occupancy or use 
of the work does not c.1lw,1ys warrant an 
Inference> of Dcceptnnce bccilusc ".icccpt· 
Mee within the conte111pl.1tlon of this 
doctrine, presupr,o5es nn option or 
choice to reject or accept .. :' Town of 
Ch1n1on v. Cllilton Co., 205 Ala. 103, 87 
So. 345, 346 (1920), This principle fr~ 
quently comes Into pl.1y in c.i!.U!, where 
rejection of the work would require tht: 
ownrr 10 virrually abandon his proper
ty, ,is where the r.ontroctor's work In· 
volvcs only repair, romoclellng or 
modi(lc<11ton of ,1n existing focillry. In 
~uch cases, continued UM! of the facility 
does not constitute .1cccptc1ncc or the 
contmctor'~ work so .is to render the 
owner liable. Becker Roofing Co. v. Llt
tlo, 229 Alo. 317, 156 So. 842 (1934) (roo/ 
on house); Town of Clnntofl v. Chilton 
Co., 205 Ala. 103, 87 So. 345 (1920) (ro;id 
frr,provcmcnt!.); Moun1r11n lrrrac·e Land 
Co, v. Brewer & Joncs, lC>S Ala. 242, 51 
So. 559 (1910) (roads, sldcwalb and gut
ter;); w.tlsuom v. Oliver Wt.111\ Constr. 
Co., 161 Ala. 608, 50 So. 46 (1909); rllg 
glns Mf9. Cn. v. Pcar~on, 146 Alu. 528, 
40 So. 579 (1906) (~crcen~ on hou~e); 
At1rt1e!i v. Windham, 137 Alo. 513, 34 
So.2d 816 (1903): Klrk/,md v. Oi!tes, 25 
Ala. 465 (1854). 

In a,ldltion to establlshir,g tl volunt..iry 
11rceptonce by the owner, the contractor 
mus, prove that !he work Is bcnencldi to 
the nwner. In this regard, the con1ractor 
mui.t show th;it the vnlue o( work done 
or lllJtcrlafs furnished uxceed the rfam• 
,1ge!J re~ulllng from the contr11ctor',; fail
ure to comply with the contract. 
W.1/strom v. 0/1vcr-V.{t1t, Comtr. Co., 161 
Al,1, 608, 50 So. 46 (1909). 1 he contrac
tor ;il~o must establish that the value of 
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llw work exceeds the amount, If any, that 
ha~ ,ilre;idy been paid by 1hc owner. 
Mount.Jin Terrace Ldnd Co. v. Brewer & 
Jones, 165 Aid. 242, 51 So. 5i;9 (1910), 

1 he measure or tho cor1tr.ictor'~ re
C(>vrry Is 1he filir 111-irkct value of the 
work, lr1bor and niaterl,1ls. Dcn!>on v. 
Ac.kar, 201 Ala. 300, 78 So. 76 (1917). 
rhus, the contractor must furnish some 
proo( o( that value or he i'i only entitled 
to nominal darnage~. Gr.iy v. \o\k>od, 220 
Ala. 587, 127 So. 148 (1930); PMker v. I.T. 
L,1w t, Sons, 194 Ala. 693, 69 So. 879 
(1915). The contractor's recovery may not 
cxclmd the contmct price with the owner. 
/·larue/1 v. Turner, 196 Aln. 299, 71 So. 
658 (1916). 

A nndlng that the owner h;i,; nccepted 
1he work doC!s not preclude the owner 
from recovering damage~ from the con
tra<tor for breach or the contract. Aubrey 
v. I le/ton, 276 Ala, 134, 159 S0.2tl 837 
( 1964); W,1/strorn v. 0/lvcr •WJtts Cons tr. 
Co.. 161 Ala. 608, SO So, 46 (1909); 
AJrncs v. Windham, 137 Ala. 513, 14 So. 
816 (1903); Florence Ca~, r/ec L. & 
Power Co. v. I tanby, 101 Ala. 15. 13 So. 
143 (1893); English v. Wilson, 34 Al11. 201 
(1859). The measum of his rcicovery will 
be tht! flreater o( either 11) tho di(furence 
llerwl!en the vollie or the work furnished 
or building cqnstru,ted and the value of 
thc1t contracted for, or (2) the reasonc1blc 
value of the extra work occasioned by the 
owner In making the buildinR con(orm 
to 1he contract ~tfpul<1tlons. Bonds v. 
Akins, 284 Ala. 273. 224 So.2d &JO 
( 1969); Auhrey v. IIC!lton, 276 Al;'!. 134, 
159 So.2d 837 (1964); rox v. Webb, 268 
Aid. 111, 105 So.2d 75 (19S8); W,1/stmm 
v. Ollvcr-W.itu Comtr. Co •• 161 Ala. 608, 
50 So. 46 (1909). The owner Jlso may re
cover for Jny damages Cilused by 1he de
fective work to hi& other property. 
Dirkson v. Ala. Mach. & Sup. Co., 17 Ala. 
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App. 195, 84 So. 416 (1919) (lcc1kl. in roof 
ruined crops ~torecl In barn). 

IJ. Mutual abandonmenl or rescission 
Clob!!ly related to the doC'lrlne o( ac

rcptanco Is the prlnriplt: that if 1ht! owner 
;md comractor mutually ngrec to re~cind 
or ab.melon the contr,Kl prior to comple
tion and 1hc owner agrees th.it 1ho con
trattor will be paid for the panial 
p<!iformance, the contractor Is entitled to 
recovN tM>.n in the ab~encc of complete 
por(ormnnte. 1r the partif's ngrec on the 
,,mount lo be µaid ror parllaf re rfor
mance, the .imount t.1gmtld uµon I~ ~he 
me;1~ure or rccove1y. Wiyfit:ld v. Akridge, 
207 Ala. 560, 93 So. 612 (1922). If it 1b 

no1 ;igreed. the contractor Is cntillcd to 
r(!(QV\'r the reaso11r1ble v.ilue of the work 
pcrforrm.-d. Wigfield v. Akridge, 207 Alo. 
S601 93 So. 612 (1922) (allowlnf,l lmposi· 
tlM of lion); CawnL<ino v. ),1C'kso11, 198 
Af,1. 302, 73 So. S10 (1916); Anclrews v. 
Tucker, 127 Ala. 602, 29 So. 34 (1900>i 
Kirkland v. Oates, 25 Ala. 465 (1854). 

C. Prevention of performance 
Whl!re lhe con1r11ctor'~ failure to com

plc10 pNforrnanr.e is cousecl by the 
owner'& breach of contract or other 
wrongful act, thQ contractor Is not barred 
from recovery. Braswell v. Ma/one, 262 
Al.1. '\23, 78 So.2d 631 (1955); Maxwell 
& Delrhomme v. Moore, 163 Al.1. 490, 
50 So. 882 (1909); Carbon I /Ill Coal Co. 
v. Cunningham , 153 Ala. 57l, '14 So. 
1016 (1907); /3iltes v. Blr111in1J/1i1m Paint 
& GI.is~ Co., 143 Ah1. 198, 38 So. 845 
(1905). examples of such s111mtions 
would include where the owner fails to 
milke payments c.11icd for under the con-
1ract without adequate cxc;u~c. 8ra1>well 
v. Mu/one, 262 Alo. 323, 78 So.2d 631 
(19S5); Hak"r Sand & Gfi!VI'/ Co. v. Rogers 
Plumbing & I leating1 228 Af;i, 612, 154 
So. 591 (1934). Under thcsl.' clrcum
st.11,ccs, tho conirartnr may eilher sue on 
1hc contract, or trt:at the contraCI as 
rc~clndcd and ~uc on a qu,mtum meruit. 
Howt'Wr; he may not recover under both 
lhcorier,, Hilrd/lw,1y,,Wr/9/11 Co. v. Bradley 
Bros., 163 Ala. 596, 51 5o. 21 (1909); 
Smith v. D1wis, ISO Ala. 106, 43 So. 729 
(1907). 

Tho Alabama courts havt' developed 
1wo measures of cornpcm~Jtory damages 
applicable to the contract 1hoory, both or 
which attempt to place the contractor in 

lht po~ltlon he would ha'v\! occupll.'<.l h.itl 
lhc rontr;1ct been fully performed. 
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Under lhe f'l~t rnc.i~urc, the co,llr.lc· 
tor b entitled to roc()JCr: (1) ",1n c1mount 
equal to c1 µroportion o( the contract 
price which he has c,,rn1.,'(I;' (2) lost pro
fits on the uncompleted portion or the 
contra<;t, (3) plu~ intert!'it, (4) les~ any l"l'r 
ments received by him. Hr.:mv,:1/ v. 
Malone, 262 Al.i. 323, 76 So.2d 631, 636 
(1955); DJnforth v. Tenn. & C. R. Co., 93 
Ala. 614, 11 So. 60, 63 (1891), The desir
ability or using this ;ipproach will be 
determin<>d by the degree o( difficulty of 
calculating the "pro1>ort1on of tho con
tract earned:' For cll.ilmplo, where tho 
performance called for under the con
tract Is divided Imo units, wllh each unit 
having been .i~~lgnt.>d a partlcular v,1luc 
under the contr.1c.t, thl~ measure of re· 
covery could be used with rrlntlve cose. 
Absent ~uch divi sibilit y, proof of thl\ 
measure mAy be dlffrcuh. 

Under the ~econd meil~ur<' o( d.1m
il8es, th!! contr,1ctor mny rC'cowr (l) the> 
expenditures actuill ly m,1do In part per
formance, less the w lut' o( m,11orlol~ on 
hand but ur1uscd, (2) profit~, If nny, he 
would have eJrned by perrormlng the 
whole contrJct and (3) Interest from the 
date of the brc.,ch, (4) lc,s ilny pt1ymcnt~ 
received by him. Cobo~ v. FrC'd 8ursos 
Constr. Co., 477 So.2d 335 (Ala. 1985) 
(profits); BiJIC5 v. Birmingham Paint & 
Clas) Co., 143 Alc1. 198, 18 So. 845 (19051 
(profits); Pcc.k-1 lammond Co. v. 1-fc,lfncr, 
136 Ala. 473, 33 So. 807 (1903) (expenses, 
proflls, Interest); Ot1nlor1h v. Tenn & C. 
R. Co., 93 AIJ. 614, 11 So. 60 (1891) lex• 
pense$, profits, Interest); J.H. AndNson t. 
Co. v. Brammer, 4 Ala. App. 596, 58 So. 
941 (1912) (pronts); U.S. v. Behan, 110 U.S. 
338, 4 S.Ct. 81, .l8 L.Ed. 168 (1084). 11, 
calculating the oxµcnscs ..ind lo&~cs 10-

covcrc1blo, the contrt1ctor b not enrltlocl 
to recover oxpenscs Incurred by him in 
securing or obtaining the contr:ict. Pt•ck
Hnmmond Co. v. rl clfncr, 136 Alil , 4731 

33 So. 807 (1903). 1 he ro ntrnctor r~ Jlso 
not entftlecl to recowr thl' " lost limP1' af. 
ter the breach, suc:h a!> where the con
trdC:tor I!, unable to ~ccurc othor work for 
a period of time. J.B. Anderson & Co. v. 
Brammer, 4 Al.1. App. 596, 58 So. 941 
(1912) ("the quc~tlon of plaintiff'\ being 
able to secure or not to secur<' 'NOrk 
could haw no proper place In estimating 
Lhc clc1rnagei. he might be entitled to re
cover for a brctach ol contract"). 

In the JltcrnJtiw , the contrcJCtor m.1y 
treat the <..ontract .1s rc~clndcd nnd sue 

Tht.• Alabama LJwycr 

on ,1 qu<1ntum mcrull Jnd rocovor the full 
re;i~onoble value o( thal work and labor 
clone and the materials furnished. Bras• 
we>// v. Mn/one, 262 Alil , 123, 78 So.2d 
631 (1955); Carbon Hitl Co..,/ Co. v. Cun· 
nlnsham, 153 Ala. 573, 44 So. 1016 
(1907). Recovery on a quantum m<!rult b 
not llml tt!d by the contract price and the 
contractor may select the theory o( re
covery, breach of contract or quantum 
meruit th/It is most advantageous to him. 
8m~wetl v. Malone, 262 Ala. 323, 78 
So,2n 631 (1955). For example, if the con
tractor would have suffered a lo~~ on the 
t.ontract ewn In the abl.encc of wrongful 
conduct by the owner, it would normal
ly be more adv.mr.:igeous to the contrac• 
tor to proceed under a quantum mcruh 
theory. 

D. Substantial performance 
fhe fin11I <;:xceptlon Is the ~omewhilt 

rH!buluus doc:trlne of substantial p1.?rfor
mr1nce which provides lhai wherl! a con
trJcl Is made for an agreed axchansc of 
two performances, one o( which b to be 
rendered '1rst, substanll.il performance 
rather than exact, strict or liter.ii perfor· 
mt1oce by the first pany of the tem1s of 
the contract Is adequate to entitle the par• 
ty to recover. Brown-Marx As~ociates, 
Ltd., v. Emigrant Savings Bank, 703 r.2d 
1361 (11th Cit. 1983). 

Th,s doctrine was '1rst Introduced In 
Anglo-American jurisprudence in 1777 
in a land sale case, Boone v. Eyre, I H 
Bl. :zn, 126 Eng. Rep. 160 (K. 8. 1777). 
8rtmN v. I-fines, 295 Ala. 111, 324 So.2d 
265 (1975). Although alluded to in some 
early Alabama ca!>es, the doctrine wns 
flrsi applied In a construction con1rac1 
context In this state In 1911 In the ta.!,() 
of Aloxanclor v. Smith, 3 Ala. App. 501, 
57 So. 104 (1911). See also, \Mllstrom v. 
0 /lver•Wiltl5 Constr. Co., 161 Ala. 606, 50 
So. 46 (1909}; Thomns & Trolt v. FIii~ ;.'I,, 
Ca., 4 Ala. 108 (1842). 

lhe policy considerations underlying 
the doctrine give some ln.!>l)!ht Into it~ 
p.1r.1moters: 

''The doctrine t1JOSc to mitigate 
the harsh results that could (low 
from constructive conditions of ex
change in those contracts which re
qui re one party to render 
performance before the other par
ty's reciprocal promise is cnfor<:l!
ablc. I( cor,wuctiVI'.! condition!, had 
to be literally performed, the parry 
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whost! duty Is cnforco.ible only ;;if. 
tl'r his prom lsor's pcrforn111ncc is 
rc,,dcred would have an absolute 
defense to an action on the cnn
lr.Jct whenever a trivial portion of 
his r,romisor', performance Is In· 
complete. 

11'\ good cxc1mplc of how the doc· 
trlm:! of substantial perlorm,ince 
opor,.1Lcs Lo prevent such injustice 
I~ found in the building c:on~truc
lion situation. The doctrine Is es
pecia ll y useful In bulldl11g 
contracts b~c;iu~e or the dlffl culty 
of reproducing or, the construction 
~lte the pr!!clSe specifications of 
blue print drawings. Often com
parable moterlals of different 
brands will have to be substituted 
(or specified but unobtainable 
brands, and founcfotlon ~peel nca• 
tions on drawings wi ll bend some
what to the realltlc!> of pouring 
concrete. If the t1Wner1s duty LO pay 
were strictly conditioned upon 
literal compliance with the con-
1ract, construction contractor~ 
would rarely be paid because dis
satisfied owners c;ould usually 
point to some discrepancy be
tween the c;ontrac;t ~peclficatlons 
and the finished product. Under 
the ~ubstantlal perforrmJnce doc· 
trine, the l.,ulldur rnay be held 
liable In damages for any dis
crepancy, bul If his performnnce 
substontlally fulfill~ lh~ main pur
pose of the contract, he c:a11 c,,. 
force the owner\ pro,;,isc 10 pay. 

""""' 
,,.I he doctrlrw of subsUlntial per

forrna,,co Is a necessary Inroad on 
the pure concept of freedom of 
contracts, The doctrine recognlzt!J, 
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counterw1iling interests of private 
in('llviclu11ls and society; and, to 
some 1:!Xtent, it ~ac;rifjc;es the pr!l
cisen,m of Lhc lnd,vldual's contrac• 
tual expcctdlions 10 society's need 
(or facllltatlrig econonilc exchange. 
This Is not to say that the rule of 
substantial perform;ince con~tirUte$ 
11 moral or ethical compromise; 
mther1 the wisdom of It~ appllca
tlon i,idd~ ll!gal erncacy lo promises 
by enforcing the c~scnrlal purposes 
of contracts and by eliminating 
trivial excuses for nonperformance. 

"Because both t~e Individual r1nd 
societal interests Me vital coor
dinates in c1 private enterprise sy~-
1ern1 thll cumpromlse or full 
perforrn.111i.:o should be kept mini• 
11,al, ,ind compcn~atlon should be 
paid whenever a p.my's b.:irgoined· 
for exchange is not fulfilled:' 

/Jrun&r v. Hines, 295 Ala. 111, 324 So.2d 
265. 268·269 (1975), 

"The Intent of tho doctrine ls 
equitable: to preve,,t unj11st enrich
ment or the inequity of one pnrty's 
getting the benefit of rwrformance, 
c1lbeit not stri<;tly in accord with thll 
contract's terms, with no obligation 
in return:• 

8rown•M,1r1< Assoc., /Jd., v. EmfEJrant Sav. 
Rank, 703 F.2d 1361, 1367 (11th Cir. 1983). 

Given the equitable basb of the doc
lrine, ll m.:\y be u11derstandablc that the 
Alabama courts have never enunciated 
a p,actical, 11bright-line11 test (or determin· 
Ing whether a contractor ha~ substantial
ly performed his contrnct, The only 
guidelines usually given are that: 

"Substantial p~rformance does not 
contemp late a rull or i,:xact pcrfor
mancll! or every sllght or unimpor
tant detail but performance of all 
I 111 po rt ant pa ns:1 
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MIies v. Moore, 262 Ala. 441. 79 So.2d 
432 (1955). Sec illso, Mac Pon Co. v. Vln
~ant Painting & Dec. Co., 423 So.2d 216 
(1982); Brvner v. I-lines, 295 Ala. 111, 324 
So.2cl 2&5 (1975); Wilson v. WIii/ams, 257 
Ala. 445, 59 So.2d 616 (1952); A,P,J,I, 
10.21. Moroowr, It Is said that 11lrn• 
materlJI" tlevlallons from the contract 
will not prevent .:r recovery, Hvffmon-Er1st 
Dev. Corp. v. Si,mmcrs Elec. Sup. Co., 
288 Ala, 579, 263 So.2cl 677 (1972); A/ex
~nder v. Smith, ;; Ala. App, 501, 57 So. 
104 (1911). 

Fro111 lhb, Ir appear~ that In order to 
J.how a substa11tlal compliance with the 
contract, the contractor n1usl prove that. 
he has substantially fulfilled the main or 
essentiol purpose of the con1r1.1ct, He 
must further show !hil l he hRs performed 
all of the lmportanl parts of 1he contract. 
Finally, he mu~t eSti1bli$h thill any devla-
1ions from the c:ontracl dre immaterial, 
sl lght, unlmport,mt and trivia!, as op· 
posed to Gelng material. Huntsville and 
Madison Councy Railroad Authority v. 
Alab.Jma Industrial Raf/road, Inc., 505 
So.2d 341 (Ala. 1987). 

Although there Is some indication in 
the rnse l;iw !hilt the contractor must also 
~how "acceptance'' by the owner, no Ala
bam.i c;Me has been found that denlec.l 
rccovury based upo11 a failure to prove 
.icceptance. Compare Miles v. Moore, 
262 Ala. 441, 79 So.2d 432 (1955) (11we 
hold that where n contmct Is substnntially 
performed by one party and the benefits 
!hereof retained by 1he other,.:') ilnd Cray 
v. Wood, 220 Ala. 587, 127 So. 148 (1930) 
(where.:\ building Is "accepted as In sub
stantial compllance with the contract .. :') 
with Wilson v. WIii/ams, 257 Alt1, 4451 

59 So.2d 616 (1952) (substantial pcrfor. 
manc:e found although no evidence that 
owner Accepted house); NPl~on v, LWrell 
Lumber Co., Inc., 512 So.2d 1340 (Ala. 
1987) (s;ime). 

In accorda11ce with the C!qultable basis 
of the doctrine, the Al,1bama c()urts have 
indlcatccl that lhc contractor's (allure to 
rel'lde, co,-nplete performance must have 
been in go0<J faith and l'IOI due 10 bad 
faith, will(ulness or gross negligence. 
1-/untsville and Madi~on County l~ai/road 
Authority v. Alabama lndu~trla/ Railro,,cl, 
Inc:., 505 So.2d 341 (Ala. 19&7); MIies v. 
Moore, 262 Ala. 441, 79 So.2d 432 (1955) 
((indlng that contractor acted In good 
faith); Brow11-Marx Associates, Ltd., v. 
Emigrant Savings Bank, 703 F.2d 1361, 
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1367 (11th Cir. 1983) (''The COUr1'1 will 
allO\N recovery under the co11trac1, lcbs 
allowance for dwl,itl~n), whore ii putty 
ln good fa/ti, has subsranHally performed 
Its obllgatlon"); 13 Am,Jur, 2d, Building 
dnd Construclion Conrrac:tr., §42 (1964). 

Whether the elemenl) of the doctrine 
o( subsl,mtial perlo•mmce haw bl!cn 
satl~(ied Is fo!enerally a juty quc~tlon to 
be determined with reference to the facts 
,md circum~1.1nces of the Cabe. MDC Pon 
Co. v. Vtmdnt PJ/ntmg & Dec. Co., 423 
So.2d 216 (Ala, 1982); Sllvcrmon v. Char• 
mac, Inc .• 414 So.2d 892 (Al,1, 1962); 
Bniner v. /-lines, 295 Ala. 111, 324 So.2d 
265 (1975): Wilson v. W/111,,ms, 257 Ala. 
445, 59 So.2,t 616 (1952); Afoxandor v. 
Smith, 3 Ala. App. 501, 57 So. 104 (1911), 

A review of the ca~es thilL IMvc npplled 
the doctrine of subsmntlal perlorn,:mce 
docs not rcvcnl any conslstont, tangible, 
common thread supportinR tho dccl• 
sions. Although some mny be salci to be 
attributable to n compMIGon of the con
tract price of the ~ntire wc3rk to the cc,M 
of remedying the ck,rc, ts, I luffmJn-C,ut 
Dev. Corp. v. Summer$ LICoc. Sup. Co., 
288 Ala. 579, 263 So.2d G77 (1972) (sub· 
stantlal performance of apilnmen1 con· 
structlon contrilcl found where cost of 
completion Wil~ only $1.000), Mil<>s v. 
Moore, 262 Ala. 441, 79 So.2d 432 (1955) 
(sub~lantial performance or hou)e con
struction contract found whore contr.1c:1 
price wa!. $11,960.36 Jnd th!! lO~t o( re
medying dcfocts wa!, only S100), Wilson 
v. William!>, 257 Al.i. 44 5, 59 So.2d 616 
(1952) {substantial performance o( hou,e 
construction conrme1 found where con
tr<1ct price. wa~ $10,000 ,ind the cost of 
correction w;is $JOO), other cases look 
at the pE:!rcentc1ge of completion, M<'<ll
cal Clinic Bd. of rhc• City of Ulrmingham. 
Crestwoc,d v. Smc/lc,y, 400 So.2d 1203 
(Ala. 1981) ((111dl11s o( ~ubMantlol pcifor• 
mance whore subc0r1tr.1ctor had com• 
pletcd 90 percent of the wotk), or to a 
dctermln;itlon of whether the purpose of 
the contri.lcl hnd been fwlOlled, Mac Pon 
Co. v. Vlnsilnt P,1/ntlns & D1,c. Co., 423 
So.2d 216 (Ali!. 1982) ($ub~tanll.il perfor· 
m;ince of painting con1rac t found), S.i/lbl.J 
v. Lunsford, 268 Al.i. 307, 106 So.2d 176 
(19S8) {Ondlng of subManti,tl perfor
mance of con11t1ct 10 Inst.JI! a he11tlng ~y,.
tem In o residence held not warr,1ntcd 
where the con1rnctor had guamn1eeo thal 
ii would hE'.tl "~ati\foctorlly" .ind thew 
was testimony lhdt It did not); Alexander 

The Alatmma Lawyor 

v. Smith, 3 Ala. App. 501, 57 So. 104 
(1911) (sub>rancial performance of ditch
digging contr.ict held to oo a Jury quOb· 
lion where ditch wa!i dug deeper than 
specified but !here was evidence rhot this 
did not .:iffec1 the utility ol 1he ditch), ,md 
it Is apparent that the opinions in these 
ca~es have been charaet:eri7Pd by an un
fortunate lack of precise, logical analysb 
.1nd a clear ~tawmcnt of r..1tlonale. Sew, 
e.g., Cray v. \Nood, 220 Ala. 587, 127 So. 
148 (1930). 

Where the doccrfne of substantial per
formilnce is sati<;(ied, the contractor is not 
releg;:ited lo recovery of the reasonable 
value of the work on a quantum merull 
theory. Cray v. Wood, 220 Ala. 587, 127 
Sc,. 148 (1930). Rather, the co,Hrdctor 1~ 
entitled to rccovor the contract price, less 
the amount required 10 indemnify the 
owner for damages cau~ed by devill!lons 
or kick or (u II performance. /-luffman-EDst 
/Jev, Corp. v. Summers Elec. Sup. Co., 
2138 Aln. 579, 263 So.2d 677 (1972); Cray 
v. Wood, 220 Ala. 587, 127 So. 148 
(1930); All.!Xc1nder v. Sm/1/,, 3 Ala. App, 
501, 57 So. 104 (1911); AP.J.I. 10.22. 

IV. Conclusion 
If a contractor fully completes his con

~truction contract, he may recovrr lhP 
price in an action on lhe conlrnc-1 or he 
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m.iy recover lhe reasonable value of the 
work in quJntum menth. 

With cenoin exception~ • .-. contractor 
Is not rntltled to any rec:overy if he fall~ 
to fully ("()mplntc ,, cOn\rruc:1IC>n contraLI. 
l he~e 11xceptions include acccp1ancu1 

mutual re~cission, prl'VCntlon and sub
stan1IJI performance. 

If the owner volunr.1rily accept~ the 
work and ii ,s or wlue 10 him, the con
tractor may recover under a quantum 
mcrvil theory the fair market value of rhe 
p.ir11.-.1 p(.lrform,1nce. The owner would 
be untitled to rl!coupmcn1 for thl! d.im· 
,1Kes Ill' \ufforccl. 

Slmll.irly. the co"trac.tor Is entitled to 
recover for p.irllill per fo, monce If he and 
tht> ow nor rnutuil lly ilgree to rescind or 
ilbondon the contmct prior to full per· 
form..ince. 

Recovery for parllill performance ls 
i.llm allt>wcd where the ownl!r prcvenh 
full f.)l!t for111,111ce. In thb co~c, the con· 
lr,Kto, m.iy recover on either a brc.ich o( 
co 1wi1(' l or qui1ntu111 1 nerult d1eory. 

finally, subs.to,,ti.11 performance In 
good f.ilth o( the controct wlll rntltle the 
contrac-lor 10 rec-over the contract price, 
le~s the d,1maKt•, cau\ed by dwia1lon~ 
from lhl' c:ontr,1tl. • 
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Request 
For Consulting Services 

Off ice Automation 
Consulting Program 

SCHEDULE OF FEES, 
TERMS AND CONDITION S 

Firm S1z4l' 
I 
2·3 
4.5 
6-7 
8,10 
Over 10 

OurJtlon .. 
1 cl.iy 

i d.,y, 
.I days 
•1 day, 
5 day, 

Pee 
s soo.oo 
S 1,00000 
Si,500.00 
$2000.00 
i2.soo.oo 

Avg. cost/ 
l,;wy~r 

$500.00 
S400 ,00 
SlJJ .00 
$30700 
~J77.00 
S2SO.OO 

·Number ol 1.,wyors only 1excludln11 o( counsc/1 
.. Our.i tlof\ reft:>~ 1c, 1h~ plannl'cl o,,.prernl\ o tim1• 
,1nd dol'S not 1nd11d1• 1lml' ~pr•nl by 1hr. c:1m,ulrnn1 
111 hi, Own titllCt' wlnlp prep.iring docume111.11lon 
,mcl rocomn,enclnclons 

-- - --- w-- -- ----~--" - • - •••••-•• • ••••• - • ••• •• • • • • - ~• • • ••*• •• ~~~~-- - ~- --- ••-- ----~---- --- ---

THE FIRM 

Firm name 

REQUEST FOR CONSULTING SERVICES 

OFFICE AUTOMATION CONSULTING PROGRAM 
Sponsored by Alabama State Bar 

Address -------------------------------- ---- -
CitY-- --- ---- -- ---- Zip ------- telephone 'II __ _____ _ 

Cont;icl person -------------- -- - tllle - ---- ---- ---- ---
Number of lnwyers - ------ - -para legals---- - secret;iries -----o thers ___ _ 
Office~ in other citiesl _______________________________ _ 

ITS PRACTICE 
Practice Areas (%) 

Litigation 
Real E~tatc 
Li1b0t 

Maritime 
Col lcctlons 
Tax 

Number of cllentJ, handled annually---- --
Number of mnttors handled onnvally ------

EQUIPMENT 

Corjjor,,lll' 
Emile Plannlnkl 
Banking 

Numb er of matter~ prcscnlly ope,, ---- - -
How often c.Jo you bill? _ ___ _____ _ 

Word processing equipment (If any) _____________ _______ _ __ _ _ _ _ _ 

Data processing equipment (I( any)---------------- --------- - - 
Dictation equipment (if any)-------- ---------------------
Copy equipment (if any>--- -- ----------- ----------------
Telephone equipment ______________________ _ ___ _ __ ___ _ 

PROGRAM 

% of !/mph,1sis de~i red Adrt1in, 
Audit 

WP Needs 
Analysis 

Preferred t1rne (I) W/E - ----- -------

DP Need~ 
Analysis 

(2) W/E -- - - -- ------

Mail this request for service to the Alabama State Bar for scheduling. Send to the .:lll entlon or Margaret Boone, cxccuilw 
assist.ant, Alc1bama State Bar, P.O. Box 6n, Montgomery, AlabamR 36101. 
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Recent Decisions of the 
Supreme Court of Alabama 

Civil procedure ... 
Denial of motion to compel 
arbitration appealable within 
42 days 
Thompson v. Clark, 24 ABR 931 

O.:inuary 26, 1990). Clark, a stock 
broker, sued lhompson, a follow 
, tock broker, Jlleglng defamation 
based on comments fTlildc hy Thomp
son lo Clark's cllc,11!.. Clark hnd signed 
r1n c1sreemenl to orbltrale ;1ny dispute 
between hlrn and anolhor broker. 
Thompson moved the 1rlc1I court for a 
''·lY and for an omcr compclli11g Cl.irk 
10 con~ent to arbhr;11ion. The 1tial 
court d1u,ied the motion, and Thomp
)0 11 .ippealed. Clark moved to dlsrnlss 
tho oppeol, clalmln8 th~ oppeal was 
from an lnturlocutory order Involving 
, in lnlunctlon which mu&t be filed 
within 14 days. The supreme court 
dl~agreed. 

In a case of fl~t lmprC!.blon, the m
preme court held that tho 42-<lay llme 
limit for an appeal is oppllcable to c1p
pcals frorn an order dcr,ylng il motion 
to compel arbltMtlon under 9 U.S.C. 
§15. The court noted that a denlol o( 
,ubitration Is not ,lrl lnt~rlocutury or• 
der reg.irding an injunction and that 
there I~ a •;trong federal policy favor-

rhe Alabama ,Lawyer 

Recent 
Decisions 

Ing arbitration. The court ,1bc> noted 
that 9 U.S.C. §15 Is a rccerll amend
ment to the Federal Arbitration Act 
which gives th~ right 10 appeal the 
denial of a motion 10 <:1rbl1ro1e, and 
1herc(ore mandamus Is no longer 
t1Villlnble 10 challenge a dc•nlal of ii 
motion to compel arbitration. 

Insurance •.• 
UM stacking limited 
St.lt<' f"drm Mutw1/ Automobilc Ins. 

Co. 11. fought, 24 ABR 1192 (February 
16, 1990). fnu1o1h1 w11s Injured when 
the Sub,1ru In which ho w,l h ,, pos· 
sengcr, which was owned and oper
ated by Walts, wa!> hit by d car driven 
by Prescon. WJits' Subaru w<1s ln~urecl 
by Si,1te f;vm. Prescott':, c.ir Wc1s in-

John M. Milling, 
Jr., 1~ .i mcmbor of 
the firm of I l/111 

H /II, C.11 wr, Iran· 
co, Cole & Black In 
Mon1somery. I-le 

Is a grod11t1Cc of Spring / Ill/ College 
and th<> Unlversicy of No.bJma School 
of l.dw. MIiiing covers the cMI portion 
of the daclslons. 

by John M. Milling, Jr., 
David B. Byrne, Jr., 

and Wilbur G. Silberman 

~ured by HJrtrord. Both SlJte F.irrn 
.ind 11ar1rord offered their policy llm
hs. Wait~ h;id a second policy with 
Stale r Jrm cowrlng a Toyot;i, McMur• 
rJy, ., rol.i1lve of Wahs who r<'~lded In 
his household, owm,1d n Buick which 
WuS also lnsL1rcd liy Stat(i l'arni. Be-
cau\e Walls' medical expense~ ex
ceeded the limit~ or those polidcs, he 
souKhl 10 recover undci policies 
coverlnR his Toyota and McMurray's 
Buick. 1 he tri;il court allowed Faught 
to Mack oil three State Farrn policies. 
The suprorno court feversed. 

The supreme court foun~ th.it 
Faught was not Insured under ~ithN 
or Lhe two State Fann polide,. I le was 
not named In the declaration: he was 
not th!! spouse or related to any per· 

David IJ. Byrne, Jr., 
IS d 8tJdU,tlC! Of lhf' 
Unlvc,s,ty of Ala· 
hnm<11 where lw 
received both his 
undergraduate and 

law degrees. / le Is a ml!mbcr of the 
MnntJjomery firm of Robison & Bclsrr 
Jntl CC'NC'f\ the crimim1/ portion of the 
decisions. 
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~on mimed In the decli!mtions; and1 ht' 
W.J.!> not occupying either the Toyota or 
the Bulc.k .it the time or the wn.?t:k. 
Beci!U~C the car wa~ owned by W,1lb ,ind 
McMurr,w was not covered under one 
rnultl-whicl(' policy, and because Faught 
w,1s not 11n "insured" under the other two 
Sl..ite F;,rrn policies, Faught Wilb nol t'n-
11tled t<> ~t.ick those coverages. 

Municipal corporations ... 
city not lic1ble under §11-47-190 i( 
emp loyee not li abl e 
Gore v. City of Hoover. 24 ABR 1262 

(Fcl)ruMy 23, 1990). Vining , the 
maglstrJte for the City of I loovcr, rL'

coiVl-d a complaint from a reprt'SOntatiw 
of Western Supcrmarkcl!. requesting J 

warr..int (or the arrest of Carrio J. Gore. 
wc~tern allosl~d that Garo proson1ed a 
worthless check drJwn on Insufficient 
flmcf5, Vining Lr§ed computer informotlon 
,wnlluble to her and obtained an addrr~s 
for 11 Cirril' Corr In Lanett, Alab11ma. In
formation on the check revealed that 
Core lived in Birmingham, Alabama. 
Vining l.!>!>UL>d cl w.irrant for tho JrrC!.t of 
the plaintiff and when It became cl<?ar 
she w.,~ not 1hc person who presented the 
check. the charges Vv'<?re dropped. Plnln
llff ~ued Vlning, alleging negligence, ilnd 
the City under §11-£17-190, A/n, Corle 
(1975). I hu 1rlal court gronte.d defendanl~' 
motlor, for surnm11ry Judgment and plilln· 
tiff nppu.il!ld. The ~upreme court Jf. 
nrniod. 

The court held that the magistrate was 
cloth<'d with llrnlted judiciol immunity 
Jnd was not liable on plaintiff's negll 
gence claim. The City could only be fl. 
ablc under § 11-47-190 by responrlri11 
rnpenor. If the agent ii, nol li,1ble, the 
prlnclµal c;innol be liable, ei1lwr. I( lhc 
judlC'IJI officer crinnot be held 11,ible ,\b 

a muller of public policy fur ncgllgunl 
at.ts, ~lmllnr corlbidcra 1ions of public 
policy dlct..ite thJt the munfclpality lts()lf 
cannot be held lloblc. 

Tori '! • • • 
§518 Res1atemcn1 of Tort 
Kins v Brem, 24 ABR 1423 (March 9, 

1990). King, " minor, was bitten on 1hr 
face by a dog belonging to a neighbor, 
1hc Breen&. The Breeos chain!!d the dog 
10 iln old o1utornoblle and allow('U the 
neighborhood children to come over' ,rnd 
play with the dog. The ch;iin collar hod 
Injured thl.l dog'h n~:ck. King wandered 
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into Brc~ns' yard and hugged the dog'~ 
neck. The dog bit lhe boy .111d caused 
perm,1nen1 scar.;, King ~ued the Breen~ 
for negligently enring for and miWNling 
" dog, 'iO as to cause It to hil\l(' danRcmus 
pmpensitle,; th;it cauc;ed Injury. The trlill 
court wa111cd Breens' 11101ion for i,um
rn.iry Judgment and King .1pptMlcd. fhe 
supreme cour1 reversed. 

The court recognized §518, Rcsliltl' 
mcni of Torts, as ~t.ltlng .i c.iusc of i.lC• 

tion In Al(lbama. Section 518 provides: 

Except for animal tre~pas), one 
who possesses or harbor~ ,1 

domestic animal that he dQe~ not 
know or have reac;on to know 10 bt' 
,,bnormally d;ingerou~, I\ wbject 
to llabl lity for harm done by the an
im.il rr, but only If (;rJ he lntcn-
1ion:1lly causes the anlmnl lo do tho 
hJrtn, or (b) he I:, 11egllgerH In f,111-
lng to prevent the horm. 

The.! court noted thc11 the dog owner.; 
~hould recognize the normal tcnd('ncy 
or dogs to react agg,cssivdy to, or 10 ill · 

tJck, the person t01.chlng II in ,1 painful 
area. tn this cas<?, they knl'W they had 
chilined the dog .ind lhe col!Jr bec;1me 
embedded in Its neck. There w.i~ evi
dence that they had al~o miqtreatccl the 
dog by no1 feeding it prorwrly. 1 hus, ;i 
jury question is prcscnwd d~ to whctlwr 
.1 rca~o11r1bh.? person In tho cxt•rc:lsu of or
dinary care would hove rcallzc<l lhc con· 
ditlon o( the dog and kept It from coming 
Into cont.ict with chi lclren. 

Tori . , . 
Civil Damages Act and Dram 
Shop Act discussed 
Pdrker v. 8drbara lntl.!rptl,l•\, Inc., 24 

ABR 1013 Oanuc1ry 2b, 1990). Pdrkor'l. ml
nor d,:iughtor, Small, .11tcmded ,1 pa11y 
hostod by two other minors. Thobc two 
minors purchilsed beer for .:i p::irty rrom 
R;,rbar;i Enterprises, Inc. Tht• beer w,1s 
distributer! by the Suprrmc RPverilge 
Comp,my and m.inufnc:tured by Miller 
8rt.'Wlng Company. Sm.ill bec,imt> lntoxl
cawd at the party ,md attcmptt>d to driw 
,in .iutomobile. Sh!! lo)I t.0ntrol and was 
f.itilllY injured. Parker Oll'C.I ~ult under 
Alol>,mw Code (1975), §6-5-70 (the "Clvll 
Dnmngrs Act''), §6-S.71 (the "Drilm Shop 
Acl"l nnd/or negligence. The• trial court 
Wi!11ll'cl Rulci 12(b)(6) mniion~ ro rli~mfss 
ror illl threl'.! defendant<,. l'arker ,1ppcnlcd. 
The wprome cour l .ifflrmc(l. 

St!ction &-S-70 Klve\ the J)Jr<?nl of il ml• 
nor thl! right 10 bring ,1ctlon against any 
person who unl.JWfully ''..ells or furnishes 
~piritOU!t llquon." to a minor. Parker 
Mgued lhat a seller who ~ell!. two ke~!> 
of beer to the two other minors should 
be said 10 h.ivc rurnished the beer 10 her 
driughter. She arguer! that It was Illogical 
that two mlno,.., would consume both 
keg). Thu ~uµrmne courl disagreed ::ind 
slated that tho seller) canno1 he said to 
have furnished bucr to her dauyhter by 
selling beer 10 the other two minors. The 
court also slJtcd th,11 PJrkcr (alll'CI to i.tate 
a claim under §6·5·71 for the same 
reason, that i~, the defendants did not 
pmvido alcoholic bcwrage~ to the intox
icdtl!d per;on. Fin,,lly, the court declined 
to recognize a common l;iw negligence 
action for distribution of alcoholic 
bever.:iges to Ill I nor~. 

Venue ..• 
"Means" test appl k'Cl 
Ex parcE>: He.irrl ,ind 8eord (Re· Be.ird 

v. Talladeg,1 County C omm/ss/on, el al., 
24 ABR 843 O,muilry S, 1990). Beard was 
lnjurocl whun an ,1u1omobile In which 
she wa~ riding left ,1 T.,I 11dega Counl)' 
road di ., r«illrod<l crossln14. She sued 
Tallndegn County, Southern R.illway and 
Centml of Georgia R..iilro.1d. The com
plaint was filed in Coo~a Cow,ty <1111:!g
ing negligent design .ind rnnstrucllon of 
lhe railro,1d no~slng. Southern Railway 
fl ltid a motion to tmnsfer the cJse to 
Talladcg.i Cciunty conl<>ncfing that it 
owned no property in Coos.i County ;1nd 
dicl no bu!.lne!.) In Coo~.i County. South· 
ern Railway, hOWt.'VCr, did own a c:ontrol
lrng intere~, In 1he ~tock of Central of 
Georgia Rililroad which did own prop
erty .incl did do bu~lne,& In Coo)O Coun
ty. The 1rl.il cowl smmcd Southern 
Railway\ motion to tmMfer, .111d the 
Beards petitioned for a wril of m.:in('l,imus 
10 vacate the trl,,I c.ourt's orcfor trnn~ferr
lng the Clllie, The ~uprcn1<1 court gr;in(ed 
the writ , 

In its order, the triJI court hi!ld that 
1here w.is insufficlcnt c,vldcmcc 10 con
clude that Centr.il of Georgia w..i~ acting 
as Southern R;iilw,1~· Jgcnt for pu,poses 
of derermlning wnuC'. The ~upreme coun 
dlSJgrel!d and sldtl'd thnt when determin
ing vcnuu, "'I he clcn1eni of control, or 
lack thereof, of lho principal over iL~ 
t1gen1 Is not detcrn1iniltlvc. If th<.! entity 
is the 'means' by which tho prlncipc1I I~ 
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able to do buslnim In a particular coun
ty, then 1hc cn11ty I!> the '.:igcrit' or the 
prlnclpal (or wnue purpose~." In order 
to trigger the 111ean~ tc~I II ,~ not 
necessary 1hm the'e bC' 1otill ownership 
o( a ~ubsidiary. The prlmr1ry question to 
be ilnswered I~: Whal corpor.He purpose 
does the )Ub~ldlary ~el'vt! for Its owner? 
Based on the l'.>vidrnce, C11ntral of Geor
gia Wd~ the "rnc,111," through which 
Southern Rallw,\y pcr(ormt'Cl part o( I~ 
busine~s function\ ancl w,h, (or venue 
purposes, doing business as an ,1gen1 of 
Southern Rnilway In Coo~:i County. 

Recent Bankruptcy Decisions 

Entitlement to jury trial on 
fraudulent transfer issue 
Granfln,.tnclerrJ iA. v. Nordberg, 109 

S.ct. 782 (1989); l<J B.C.D. 493. r11c Su• 
prcme Courl held that If one has 1101 Olcd 
a claim against a bankruptcy cst,)tr, such 
person is entitled to a Jury 1ri.1l upon suit 
being brought by o 1rublee In bankruptcy 
to recover on ;in allegccl fraudulent lran~
fer. The Court w.,u;hC'Cl this rondusion 
because In elghtcmlh century England 
partres suing for monetary dr1mr1Kt>\ on 
a fraudulent transfer would have Ix-en en
titled to .i jury l rlal. HOWl'\/Cr, the Court 
~aid that In bankruptcy If a proof of claim 
has been filed, the right to jury tri.il h,b 
been lost. The Ccx1r1 d1scu~~ed publlc 
rights ;is again~, priVilte right~ ~t.itlng that 
Congress m;iy only deny trl;il by Jury In 
actmn~ at law where public right~ ;.ue be
Ing lltignted. 

Jury demand does not withdraw 
reference to Bankrupt cy Court 

City Fire Fqu/pmrfll Co., Inc. v. 
Amcr,,x Corp., slip. op. No. CV 89-4· 
1727-S (N.O. Al,1. December 71 1989). In 
an m br1n, decision or th<' Judg,1s of the 
U.S. Dl!,tricl Courl for th<.> Northern Dis· 
trlct of Alab.1111<1 the b~ue preswllcd w.i~ 

whether refercncC' 10 the Bankruptcy 
Court should be withdt.:iwn by t<.'.l!>on of 
lury demand. The Bankrup11..y Court held 
1h.-.t it did not h;ive Jurlsdk rlon of the re
farrod ilction<,. Tht> U.S. OiWict Court dl~
agreed holdrng that the B;inkruptcy Court 
harl jur iwlc 1ion with the question being 
whether the Bankruptcy Court could or 
should conduct J jury tn,11. 1 he Dbtrlct 
Court quoted at length from CrJnfinJn· 

The Alabama lawyer 

c/ora observing that the! rnere filing of o 
jury demand docs not mandate the with· 
dmwal of ;-1 reference or ct1use the Bilnk. 
ruptcy Court 10 lose jurisdiction. rhe 
Court explicitly refrained from dPt.ermln
inK bankruptcy courts' authority to con· 
duct jury trials, but did hold that all 
proc.eedlngs short of the Jury selection 
arid trial should be in the Bankruptcy 
Court. The Court stated tht1t the bank· 
ruptcy judges have special knO'Nlcdge of 
the miltter.; before them and that there 
~hould be no withdrawal of refow.nn.> un
til the case becomes ready for Jury trial, 
10 wit after discovery is comploicd, c1II 
motions rul1.'CI upon and prctrlol order~ 
flled. 

Insider preferences 
l~obertson Brothers Dr/llln8, Inc., 

Oebcors Manuftlcwrers 1-/;inovar /.ec1slns 
Corp. v. lowery, 892 F.2d 8S0 (10th Cir. 
1989) adopting opinion of the District 
Court reported in 97 B.R. 77. Thls case 
In the Tenth Circuit followed DePrlzlo in 
the Seventh Circuit, in holding that a 
guilmntor of a claim against il debtor Is 
c1 creditor or the debtor due to the fact 
rhal the guarantor holds a contingent 
claim which i~ subject to becoming li
quidated and non-contingent when KUil· 

rantor PilY!i the oredilor on the guarantee. 
1 his situation makei. It a p~forontlal pay. 
mcnt If p,lJd within one year of the Oling 
of bankruptcy and may be cl\lOlded by the 
trustee If other requirements are met. 

0( course, the guarantor must bC' .,,, 
insider. The bankruptcy l;iw provides that 
in~ideN are subject 10 a one-year prefer
ence period, and non-,n~ldcn. arc sub
ject only to a 90-oay period. In thl~ C:al>c, 
lh!! .1<:tu.il creditor was ,1 non-lnbl<.ler but 
because the guarantor was an Insider, the 
Court held th:it there Is .i one-ye.u period 
In which the payment can be .:ivoicled. 

In a recent case from the Sixth Circuit, 
In re: C·L Carlilge Co., Inc., Deb1ar, 11 

prlnclpal of the corporate debtor bor
row!!d money from a bank for the bcnc• 
nt of the corporation. The corpordtion 
made six payments io the bank on the 
lo.in .:ind a !>Ingle payment on another. 
The Court held that the Individual prlrt· 
cipal was an insider. that paymenis to the 
bank benefited him, and, thl1~, the:> J)('riod 
of preferential payment could extend 
back one year from bankruptcy. The 
Sixth Circuh expressly rejecmd tht! "IWO 

trJn!,fct'' theory, on the grounds that both 
the Insider (the principal), .ind the out· 

~Ider (tho bank) each lwnE'fitc<i from e;ich 
payment as mnde. 

rhe caso of l.11vi1 v. lngellall Rand Fl· 
nilncial Corp., 874 F. 2d 1186 (7th Cir. 
1989) whlch Is the forerunner of the 
ilbove cited case, h.is been widely dis
cu~sed throughout 1he counrry being 
profoned by lender,; and honored by Irv~ 
tee~. Uni~\ a circuit coun of appeals de
c,dci. conven.cly lo th~ Tenth, Sixth and 
St"Wnth clrc.ulti., the holdln~ wlll romain 
the law of the country. Sophisticated 
lenden. and their legal M..iffs h~ devised 
VJrlou, methods of ilttemptlng to evade 
the holding, but II rem;iln~ to be seen as 
to whethf'f the~o devices will be suc
c:es~ful. 

Notice requirement for filing cli'!ims 
In rn SprlnM Vdlhiy I-arms, 21 C.B.C. 2d 

651-(llth C.C.i\.) Thb c11se hel('! that 
11otlcc to a corpt)rato creditor as to~ bar 
d.ltc for Ollng cldims In ;.i Chapter 11 case 
must be actually tr,msmlttcd to the cor
porate creditor, even though the corpo
r.1t{' creditor may hall(' knowledge of the 
bankruptcy. Conceivably thi~ also would 
be the opinion of the Eleventh Circuit 
\ hould a corporate creditor not rPceive 
no1lcc of the filing of a bankruptcy and 
thl! ~lltting of the 341 crooltor;' meeting. 

Turnover doct rin e 
Austeln v. Schwar11, March n, 1990 

(9th C.C.A.) 58 USIW 2559 extended the 
opinion of the U.S. Supref"le Court in 
Whiting Pool), Inc., 462 U.S. 198 (1983). 
Whiling held thal turnover applied 
Jg,1lm,t tho IRS on a µrl!-p<?tltlon lt!Vy 
made on property or the debtor. Whiling 
w.is a Cl1.1ptor 11 c.ise which cxprc~sly 
rdr.ilncd from derid ing whether lts flold· 
Ing would npply to a Chapter 7 llqulda• 
llon. In this Ninth Circuit cose, the court 
held 1hill lh<' Whiting nise als<> applied 
In Chr1pler 7 ns lo lh<' trustee's power un
tlor Oonkruplcy §542 10 obta,n a turnover 
.ig.1lns1 a lleriholdw. The Court ~tatt'<l lha1 
B,inkr uptcy Code Section 541 "comp re· 
hcnslvcly puts within the estate all the 
property of 1he debtor whether reduced 
10 po$~e\slon or not r1nd whether the 
cst.itc Is being reorgani;r.ed or llquldoted:' 

Interest payments a preference 
(I-IQ International v. Barclay,. Bank, 

20 B.C.D. 296, (9th Cir. 1990). In this 
case, 1he Ninth Circuit held that interest 
pc1y,1blo on c1 note mc1dc for .in <1ntt>Ce-
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dent debt, ,,lthough payments were 
made ,,ccording 10 the terms of 1he note, 
~till C'onstitute; ii preference If madt' 
within tht• 90 d11y,, of bankruptcy. Such 
p.iymcnt~ do not come within lhl' ordi
nary course o( bush,c~s exception. How
ever, tho icadcr shoulrt be .iwa re tha1 
there is a co11filct o( authorities on thl~ 
point and, therefore, arguments could bC' 
m;ida to lhC' court either way. 

No recovery of attorney's foes ror 
successful defense 

In re Burns, 20 B.C.D. 192, (N.D. Colo. 
1990) rhP dPbtor borrowed money 10 In· 
ve&i In the ~tock m11rket. The credll or 

(ilC'd ar, action to dctcrmlno dl~rh,1rge
ablllry of the debt and lost. Thi.' debtor 
illtempted to recover attorn<-y'~ fc<.,s. I he 
Court h@ld thilt thi~ was not a coni.umcr 
dl!bt and, 1herefore, under the lo1w 1he 
debtor wa~ not enritled to ,11torncy's feci, 
for a successful defense. 

No asset report does not constitut e 
adandonmenl of cause of action 

In re Moore, 20 B.C.D. 221, (C.D. C.11. 
1990) held th111 the trustee's filing o( the 
no-assl't report do~ not ilbandon the 
c.iu~c of action which l!t the property of 
the C!>IJtc. Any cau!ie o( .ict,on of debtor 
becomes property of the e~t,1te unrler 
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§S41(c1)(l). The tru~ter j\ permitted, undl!r 
§S54(al after notice ond hearing, to aban
don property burclen\ome to the estate, 
and §554(c) provide~ 1hi1I un,;cheduled 
properly not ilb,mdoned revert~ to the 
debtor at closing, but thi& applies only 
at the closing of 1hc csliltc. Therefore, 1he 
filing of the no•JS5CI ropon does 1101 op
ernte ns an <1bn11donmcni until the case 
is dosecJ. In thi~ po,ticulor case, there 
wa:. a lender llnbil ily ~llil whlr h the trus
tee did not cart> to pur~ue. The lender of
fered the trustee .ipproximillely $5,000 
for the C.bC, The 1rustco rcfu~ed and the 
Bankruptcy Coutt ~.,Id that th<• trustee 
had to take some JC:llon, a\ he could not 
rPfuse to t.ike any po~ltion. 8 
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Memorials 

Wilbur Clorence Atkei~on- Prallvillc 
Ad111l1ted: 1947 
Died: MJy Ill, 1990 

Schuyler Allen Baker- Birmingham 
Admillcd : 1946 
Died: May 19, 1990 

Earl Dorw in Hcndon-B irminghilm 
Admlllt'd: 1949 
Died: April S, 1990 

Dexter Cummings Hobl>s- Montgomcry 
Admitted: 1980 
Died: April 22, 1990 

Jack Mcl endon Pate- Birmi ngham 
Admitted: 1%R 
Died: March 5, 1988 

Thomas Benjamin Ward, Jr..-TU$caloo~a 
Admiucd: 1939 
Died: May 23, 1990 

HUS I IHI-MAN t•ALJI 

There b lllllf" 1ha1 can be said nbou1 ,1 
m..in whose llfc .ind what he did for 
others wore (Jr more meaningful rh,m 
word~. 

Eris Paul began the pradice of law in 
Elba, Alobama, In 1937. Hb practice Wd~ 

ln1errupwd by World W1.1r Ii. Ho served 
hb country In the Judge Advocote De-

(he Alabama Lawyer 

part men I of lhP United Srntes Army. After 
tho war he returned to his homNown, 
was olccted and served as rll~trlct nt
torncy for Coffee .uid Pike coun1la,, the 
12th Jucliclnl Circuit. He web ulcctcd cir
cult judge In 1952 and ~orwcl without 
oppo~ltion until he took supcrnurucmry 
\ latu~ In 1976. He continued 10 ~CM! c1~ 

a trial 1udgl! in the 12th ilnd othrr circuits. 
From tirne to time he sat with thC' Alil• 
b .. 11,i.1 Suprl!me Court and Courts o( AP• 
peJI. I le served as presldt.'nl of the 
Alabama Circuit Judge!i Association, i1S 

,1 member o( tho AlabcJn10 St .. 11c Bar 
Bonrd of Commissioners and ,ls .1 mcm
hcr of Alubam;i's Ethics Comml~slun. 

f'ilul wns born in 1909 In a rural com
munity near Elba nnd moved to Elba .ii 
a young ilge. He received mo)l of hh 
grarnm.ir and secondary edUCiltion there. 
11(: entered the Univer;ity of Alabam;i in 

1932 and graduated from law school In 
1937. He worked his w;,iy through the 
University as a soda jerk and a slt•ep-ln 
nlRhl watchman a1 the Unlvcr~ity Supply 
S1ore1 1he "Sope Store;' In thll olcl Union 
UulldlnR, 

I le married Jean Ric·hardson from 
Not,1sulga, Alabama. They had two 
children, Jeanice Kirkland, Andalu,i;:i, 
and Brice Paul, Enterprise, sheriff or Cof
fee County. 

He be<:ame a men1ber of tht• Univer
sity of Alabama Board ofTrustccs in 1954 
nnd 5crvcd ,lb active and trustee vmoritus 
until his death. The low school rccog· 
nl1.ed his legal ability wl th Its honorary 
Doctomte o( Law. I he Unlver~lty hon
owd him with its DbtlngulshC'd Alumni 
Aw<1rd. I le Wrl5 o deacon JI the Flr;1 Bup• 
tist Church in Elba. 

I lis life wa~ a many splendorcd thing 
or like .i Jewel with many fi!cets that 
reflected his Jbilitic.?~ and .iccompll,h· 
mrnt,. 

l le never sought lo in,po~o ony of his 
predilect Ions on you. His method o( glv-
1118 ..idvic:~ was by asking you deep ond 

searching question~, thereby bringing 
you race to face with the core o( tho pro
blem and generally tho solution. He only 
~oughl to have you be true lo the facts, 
and ff a legol problem, inw to the law, 
.,nd true to the highc~t ideal, of your in
ner ~elf. 

He was a profoundly religious person 
hut woulci be the Or;i 10 ~ay he had trans
gressed 100 much, l,ut actually (ar le~s 
than rncht. 

I le was a vigorous prosrcutor, but a 
kind and compos~iona1e judge. l·le bc
lilived In the rulr. of the low, I.e., whot the 
l<1w wa~ and not what ho thought it ought 
to be, bl.It I"! believed tho ~pirit of the law 
was as important a~ the lmtcr of the law. 

Although he worked In lhe highesl 
halls of justice In the st,11c, and in the 
hall~ of one or lg groat t.>ducational in
stitutions, tho Unlvcr~lty of Alabama, hi! 
was a mon who liked nothing better than 
10 tcJkc his bird dog, get in h1~ ldnd rover 
Jnd go hunting. He enjoyed nothing 
more then silting down and tolklng with 
friend~ abour rliel r rlogs. I le> kapt one ;ill 
his lifo. I le w,,s truly a m110 for all 
\lltl>On~. 

We havc rndny problem~ in our ~,ate 
and nation. We need m,my things, nol 
the least o( which I~ more men and 
\NOmen like Eri~ Paul. Besides all lhc~e 
One attributes, he was rnol'<' (un to be 
with thiln 11ny pe~on I hove ever known. 
To 1urn around Wll i Rogers' pl1111sc, "I 
never met a man who did not llke him." 
I le loved a KOOd story ,ind he hFld as 
many as Abrah .. 1111 Lincoln, ~o l wi II ~nd 
this recollection on the IIHht ~Ide. Charlie 
Brown, ask your friend, Llnu~, to share 
hi~ security blanket with us, Eris' friends. 
We have lost our ~ccurlty blanket, 

-Virg il Pillman 
S(!OiOr United St,1tcs Oi~trict Judge 

Southern Ol~ri ct of Al,1bama 
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< ,11111 RI WOODROW NI( II Ol'iON 

Longtime Birmlnghan, attorney G.W. 
Nicholson, 681 passed away February 19, 
1990, afler o four-year battle with 
lcukomla. 

"Nick;' as most people coiled him, of• 
ten could be seen on the streets of down
town Birmin1,1ham sporting his ever
present bow tie, 1.ind always ready with 
a lively comment cm the Uniwrslty of 
Alabama football team, which was his 
favorit<:? pa~tln'IC?. 

Nicholson, a iinllve of Brookwood In 
Tuscaloosa County, earned his law de
gree from the University of Alabnma 
School of Law In 1951, following hi5 
graduation from the Universi1y's School 
of Commerce. Prior to colll!gl:!, Nlc:hol
son S<.!Necl his country as d Marine In 
World War II, fighting with the First 
Marine Division at tho Battle of Guadal• 
canal in the South Pilcific. 

In 1952, he began his law career when 
he tearned up with IAw sr hoo l dassmatc~ 
Ferris Ritchey to open the offices of Ritch
ey & Nicholson in Birmingham's Frank 

Nelson BuildinR. Nichol~on left 1he prnr
tlce of law temporarily In 1964 to pur
~ul! some r1;1al estate i ntNests. I If! 
returnl.!d to law full time In 1967 when 
he and auorney Jim Forstman opened an 
omce in the Browr, Marx Building in 
downtown 13irmingham. 

From 1973-19881 Nicholson practfced 
mostly by himsclr downtown And al a 
soulhsldc location. He served as city al· 
lorney of Gardendi.lle during th!'! 1960s. 
He was a member of the Birmingham Bar 
Association and th~ Alabama State Bar. 

Nicholson wai. actiw In many civic a(• 
fairs In Birmingham, serving as president 
for various clubs and organizations, in• 
eluding Jefferson County Council of the 
American Legion, Generr1I Corga~ Pos1 
No. 1 of the Americ<1n Legion, Five Point~ 
Lions Club, Wake Island Oeti.lchmenl of 
the Marine Corps League, East1un SalQs
m;in's Club and Cresthlll Civic Club. 

Correction: 

Politics was another avid Interest o( 

Nicholson's. He ran unsuccessfully (or 
rhe ~tale House of Representatives in the 
1950s. In 1968, he was co-chalrporson of 
Jim Allen's successful U.S. Senate cam• 
paign. Nlchol6on ~erved for many years 
as chief poll Inspector at the Eastwood 
Mall voting precinct in Birmingham. 

Nichol~on attended McElwain Baptist 
Church in Birminghilm and conslcJQred 
church activities a top priority. He taught 
a men's Sunday School <:lass ro, over 25 
years and served as a deacon. 

Nicholson Is survived uy his wire, Perry 
Lee Sellers Nicholson o( Birmingham; 
one son, Gilbert Nicholson o( Birming
ham; one daughter, Cece Holl of Locust 
Fork; three grnndchildren, Josh Holt, Jake 
Holt and Jessica Hoh, all of Locust Fork. 
Other survivor~ include three brothers 
,md two sisters. • 

In the May 1990 issue of The Alabama Lawyer, the 
contributor s' names on two memoria ls were 
switched. 

Patta A. Steel wrote the tribute to David McGiffert 
Hall, and Lee B. Osborn wrote about Colonel 
Charles Sterling Babcock. 

We regrel any inconvenience Lhis may have caused 
the authors, the fami lies of the deceased or the 
readers. 

Please Help Us ... 
We have no way of knowing when one of our membership is deceased unless we are notifi ed. Do not wait 

for ~omeone else to do it; if you know oi 1he death of one of our member!., please let us know. 
Memorial Information must be in writing with name, return address and telephone r1umber. 
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Classified Notices 
FOR SALi: 

THE LAW BOOK EXCHANCE, LTD: 
Buys ancl sell~ all major law books
~lJlc ,mcl (cder.il-na tionwlde. For all 
your law book needs, (800) 422·6686. 
M,mcrc;ird, Viltil & American Exprcl>~ 
i!CC'Cf')t<'{I. 

FOR SALE: Corpu~ Jurl~ Secundum cur
rent through 1989, Al Sup. Ct. Rµh. 
Vols. 200·295, AL App. Ct. Rpl!,, Vol!>. 
16-57. All books In ex<.:ellen1 tund ltlor,. 
Plcasl! contact at 50 County Road 354, 
Trinity, Alabama 35673. Phone (205) 
355-9350. 

FOR SALE by the Del<illb County Lnw 
library: two !,(.)I~ or Southern keporter, 
Vol!.. 1-200; Southern Reporter 2nd Se
ries, Vol!>. 1-198 (excluding Vol. 85); 
Southein Reponcr 2nd Serles, Vols. 
1-81; Al11p.in·1.1 Reporter; Vols. 1-80. Con
t·act Joyce Daus, court adrnlnlstrator, 
at (205) 845·5519. 

ANTIQUE ALABAMA MAPS: 1820s-
1860s . Excellent office decoration or 
gift. Cuar.inieed ,:iuthentic, The~e ,H<' 
fascln;11ing histOl'ic.il documents. Write 
or cc1ll for 11,1. Sol Mill er, P.O. Box 1207, 
Huntsvill e, Alabama 35807. Phone 
(205) 536·1521. 

POSITIONS OFFERED 

ATIORNEY JOBS: Nnlional and Fed, 
or.ii Lugnl ~mploymenl Report: highly 
rcg.irdcd monthly detailed listing of 
humlrcu~ of dllOrney and law-related 
job~ with U.S. govcrnmcn1, othe?r puh
lldprivatc employers In Washington, 
D.C., throughout U.S. .ind .ibroc1d. 
$32- 3 months; SSS- 6 months. Fed· 
l!rJI Report~, 1010 Vermont Avenue, 
NW, #408•AB, Washington, D.C. 
20005. Phone (202} 393-3311. VisilfMC. 

POSITION AVAILABLE for nnorney 
w ith ~upcrlor academic and profe~
~1om1l credentials lnteretl.!d In civ il lit
igation. Experience preferred. Apply In 

stri ct confidence to Harold Albritt on, 
Albrltt ons, Givhan & Cllhon, P.O. Box 
88 0, Andalu~ia, Alabama 36420. 

MEDIUM·S12 ED HUNTSVILLE, ALA· 
DAMA, FIRM with OXU!llenl cllcnl ha~e 
and dlvorslned practice? ,eeks an ot
tomcy for .i position In ill> corpor.ito .ind 
business (non-litigation) practice area. 
A minimum or five years' experience In 
tlw pmctice area. License 10 practice: In 
Al.tbama reQuired. Appli cants submit 
.i complete conAdential resume, to· 
get her wllh income and other employ
ment requirements, to Al Attornc•y, 
P.O. Oox 601, Huntsvill e, Al,.1bam;1 
35804-0604. 

ATTORNEY: State Farm, a n.:itlonwido 
le11der in the insurance industry, is look· 
Ing for an in-house .Jttomey for the 
Birmingham ;irea. Candidates mus1 be 
gradu;11es of a law school accredited by 
the American Bar N.sociation, member 
o( the Alabama State Bar, and have nve 
10 seven years' of personal lnJ11ry/in
surance dc(cnso and Jury trial ex
porl cnce. The posit ion l two lvos 
rcpre~onllng State Farm lrm,rcds In ,, 
lcl{JI capacity, ,md performing various 
othc~r relmed t;isks under the direction 
of the m;inaging atto·ney. We orrcr a 
highly competitiw salary, Jutomatic 
cost-of-livmg adjustments, excellent 
benefits, .ind growth potential bntked 
by J On11 policy o( promotlun~ from 
within, Send your resume to: Stall' 
Farm Insurance Companies, Atlni Per· 
~onncl Oep11rtmen1, P.O. Box 2661, 
Birmingham, Alabama 35297. 

TAX ATTORNEY: Mobile l,1w firm 
ncPch t,\x allom~ with minimum of 
two yea~' ID<pe_riencti. Estate planning, 
will drafting ,lnd es1c1tl? wx cxpurience 
required. Send confidential resume to 
Managing Partner, P.O. Box 2005, Mo,. 
bile, Alabama 36652. 

SERVICES 

EXPERTS IN STATISTICS: Discrlmlna, 
1lon, ePA or other rnntters. Our experts 

. ____, 

haw consulted and testified on ~latistics 
and economic~ ovor the r,asi 15 years. 
Plaintiffs or dofcnso. QuallOocJ In many 
federal districts. Full service consultlr,g 
nm,, not a referral service. Dr. R.R. Hill, 
AMl ytic Services, Inc., P.O. Oox 
571265, Houston, Texas 77'157. Phone 
(713) 974-0043. 

EXAMINATION OF QUESTION ED 
Documents: Handwrltlng, lyl){'Wtitlng 
Rnd relatecl examini!lions. ln1cma1lon,1l
ly court-qu;illfied expN1 wilness. Dip· 
lomaw, Aml.lrlcan 8onrd of Forensic 
Document Ex:imlnor;. Mcmlwr: Amer
ican Soclely or Quc~lloned Oocument 
Examiners, the lnt<irn.illonal As~ocf;,. 
tlon (or ldcn1l0cc1t10,1, tlw British For1;m
sic Science Society (mcl the N,Hlonal 
A'i~ociation o( Crlniin.il Defense Law
yer;. Retired Chic( Document Ex.iminl'r, 
USA Cl Laborntorie~ Han Mayer GI· 
diqn, 218 Merrymont Drive, Augusta, 
Georgia 30907, Phone (404) 660-4267. 

TRAFFIC ENGINEER: Consultant/Ex
pert Witness. Gmdu.itc, rogi~tctcd, prO· 
fession;,I engineer. Forty yeJrs' cxpcrl~ 
enc;e. Highway .ind city design, trarflc 
control device!., city zoning. Write or 
call for rewme , foes. Jack W. 
Chambli ss, 421 Bellehurst Drive, 
Montgomery, Al.ib.im.t 36109. Phone 
(205) 272-2353. 

LEGAL RESEARCH H~LP: Fx1>crlenced 
attor,,Qy, membN o( Alnbnmn S1t1te Bar 
~Ince 1977. Access lo ~tatc law llhmry. 
Westlow avoll.iblo. Prompt deadline 
semches. We do UCC•I scMchc~. $35/ 
hour. Sarah Kathryn Farnell, 112 Moore 
Buildin g, Montgomery, Alabama 
36104. Call (205) 277·7937. No rcp,c.. 
wntation i.~ made about the quJlity of 
the legal services 10 be ,wrlr,rmed or 
the expertise of the l;iwyer p('rforming 
such !tl!rv/Crh 

EXPERTS IN VALUATIONS: Lost e.Jrn• 
ings; Pl; buslne~be~; 1, rof1Mlo111:1I prnc· 
ll ces; contrRcl cl.imn1:1<•s; pnlents, 
computer program~ or othor intellec
tual propcrtlC!,, Our expert~ have 
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Classified Notices 
lt!~tlncd and crmsu ltt!d on complt!x 
valuations ovur the past 16 years. Quall• 
lied In marw (cderal .rnd state courts. 
Full servlce consulting firm, not .:i re(er• 
ral service. Dr. R.R. Hill , Analytic Ser· 
vices, Inc., P.O. Box 571265, Houston, 
Texa~ 77257. Phone (713) 974·004 3. 

MEDICAL/DENTAi. MALPRACTICE EX
PERTS: Our e><perts successfully testify 
in Alabama. Gratis previl:!w of yp11r 
medical records. Heallh C.ire Auditors, 
Inc., P.O. Boic 22 007, St. Petersburg, 
Florida 33742. Phone (813) 57 9-8054. 
For Stal Svs: FAX: 573-1333. 

MACHIN ERY & EQUIPMENT AP· 
PRAISER: 25 years' experience. Li• 
quid:itlon, fair mc1rke1 v<1l~re, and 
replacement c:ost for rapitAI, reflnanc• 
inij, bankruplcy, ins1.m1nce, etc. Write 

for froo brochum. Phillip D. Bryant, P.O. 
Drawer 966, Oxfor d, Mi ssissippi 
38655·0966. Phone (601) 234-6204. 

INSURANCE LITIGATION CONSUL
TANT: 24 ye11r~' industry experience, 
former cl;ifms executive; attorney; ex
p11rt witness; cast! analysls- plaintlff/de
fcndant: pollcy Interpretation; ca~c 
eva luatlon; professional Insurance con· 
duct; agency, broker, company, policy
holder, relationships .ind responslbll• 
flies; bad faith. Curriculum vitae upon 
request. William B. Jones, Jr., 3445 
Be1tuclerc Road, Jacksonvill e, Florida 
322 17. Phone (904) 739•2796. 

ROOFING LITIGATION: Expert wll · 
ness and investigation; accident recon• 
~truclion: ~afe1y analysis; i11clus1ry 
standards. Roof condition reports in• 
d uding testing and analysis. Specifica• 

tirm for new and retrofit roofing sys• 
tem~. Installation lnspec;1lons and qual
lly control. Robert i<oninll, U301 Joliet 
Street, Hudson, Florida 34667. Phone 
(813) 863·3427. 

CERTIFIED FORENSIC DOCUMENT 
EXAMINER: B.S., M.S., graduate of uni· 
versicy-bosed resident school In docu
ment examination. Published noi/lnter
nat. Seventeen years' trial experience In 
st.ale 11nd federal courts of Alabnmn. 
For~ery, nlterations and document 
authenticity examinations in non-crim
inal ma1iers. American Academy of For
ensic Sclonc:es, American Board of 
Forensic D0cumet1t Examltrnrs, Arruul
can Society of Questioned Examiners. 
Lamar Mmer, P.O. Box 554051 Birming· 
ham, Alabama 35255. Phone (205) 
~•~s~ • 

Disciplinary Report 
Reinstatement 

• J. Massey ReJfo, Jr., w ;lS reinstated 10 the prndke of law 
t!ffcctlvl! March 20, 1990, by suprenic court order. [ASB No. 
90·03) 

Disbarments 
• The Supreme Court" of Alab;im11 entered ;in order April 

9, 1990, disbarring Alabama lawyer Quentin C. Crommelin, 
Jr., offectlvll Jar)uary 26, 1990, basQd upon a dlsbJrmm,t order 
ontcrcd by the Disciplinary Commission of the Al.rbama State 
Bar, pursuant to Rule 14(b), Rules of D1sclpllr1dry Enforcement. 
l'Rule 14(b) No. 89·02] 

• Decatur lawyer Homer Crawford Coke wos disbarred, 
effective M.irch 20, 1990, by order of the Supreme Court of 
Alabama. Coke had been found guilty of unprofessional con
duct by the Disciplinary Board of the Alabama State Bar. Hl5 
unprofessional conduct included acceprlng a fee from a client 
to flle o suit but falling to file the suit, falling to pay a filing 
feo wi th th<:' bankruptcy coun after having been given the fee 
by clients to pay to the court, forging a client's name Lo an 
insurilnce settlement check and .i release, and wil lfully neglect· 
ing 11 legal matter entrusted to him. [ASB Nos. 88-381, 88·413, 
88-595 & 89-70] 
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Suspension 
• Barry Cordon Terranova, a former Mobile lawyer, w;1s 

suspm,ded fro,n the practice of law for a period of 89 days, 
effective March 21, 1990, by order of the Supreme Courl of 
Alabama. Terranov.1 was suspended (or entering into a business 
transaction with a client where their respective interests were 
different, representing multiple clients with differing Interests, 
fill ling In (ieposit client funds In ii trust t1ccount, mis;ippropria
tion of client funds by failing to promptly pay over rnonl:!y col
lcc:ted by hlrn for his cl ie!nt and for conducl Involving fraud, 
mlsrcprosontatlon, and wi llful misconduct 1hat adversely 
rofleclS on his fitness Lo practice law. fASB No. 88-687] 

Public Censure 
• On March 16, 1990, Montgomery lowyer J. Eldridge 

Holt was publidy c;ensured for unprofe$Si(mal c:;onducl In viola
tion o( DR 7-lOl (A)(l), (2) & (3) of the Code of Professional 
Responslb/1/ty o( tho Alabama Staie Bar. On March 14, 1989, 
Holl was suspended from practicing before the United Stoles 
Bankruptcy Court for the Middle District of Alabama for a 
period o( six months, for being "consistently derelict" in his 
representation o( bankruptcy clients before the court. [ASB No. 
09-164] • 
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THANKS TO STRONG 
MANAGEMENT. WE'VE KEPT 
OUR BALANCE'FOR NEARLY 

HALF A CENTURY. 
MISSISSIPPI VAUEY TITLE INSURANCE COMPANY CONSOLIDATED BALANCE SHEET Murrh \t 1 1990 

ASSBTS 
CA511 AND INVESTED ASSETS 

Cn~h 
Dcmnn<l D<-po.~it~ 
Time l)crosi1s. . . . . . . , 

Uoml~. n1 umo11lll'll cusi I 111urkc1, S~.5~8.292) 
Stodts 

Prl'forl\'d, ur rosr lmork('t, $98,560) 
Common, 111 nuuk,,t it().\1, $254,638) 

Mortl(Jl(l' lo;1os 
lnvo1n1en1 income~ anti accruul 

'fo1,1l cn~h and invt>:<;t(,d u~~~ 

OTI IER ASSETS 
Am>nnr, ancl pn•miums rcrcivuhlC' 

..... 

ltl'III c~hlll!, hu1ldin11-,, furnu11rc ond ,,111ipnit·nt, ,11 m~,. il~~ itetu111t1hll~'ll <k(ll'i.'f.·intlun <if S69<>.630 
Th It: 11lu111~ 11ml rerords 
l11w~1nw111 in 111flliut1oel comp:mics , 
Sundry , .........•.. 

'lbtul other us..~ts 
'fot.1l IIS.',!'lS •• 

LIABILITIES ANO SHAREHOLDERS' EQUITY 
IIAUIUTIF.S 

Q,ufll IL~l''t~ 

fo-, ~nd lwt(.'$ 
Paynhl~ to 11((Jllmed company 
i\ccoum.~ payable,. 
Nows p.1yuhlC' . . • 
Dcfcrrt'(l lnt'omc: rnxcs 

.. 
Sundry , . , , , , . . . . . •. .. .... •. .•..•.. 

Tornl llubililles 
SI IARPl 10 1 nF.RS' EQUITY 

Q1mrnon ,1ock • .it stutt-d valuu of $1,510 per 1h11rc. 
Au1hori1J'tl 1,600 shares: issul'tl 322.6 ~hnre, 

1'111d in apual •.. 
Unn!'Jli1.c..J l!Jin on ln\'e<,tnic.'nt\ 
lkt~irli'<I Nrning:, 
~~ trmsury stock, ru <mt, 19. 5 ,h~~ 

To, ~l ~hareholdc~' t!IIUity 
Total lmhllmes and shnrcholdeN' 

I I t t t t t t 

S 29.249 
2,4 l0.945 
4,507.637 

IOM57 
n3,0,11 
2~4.273 
167.295 

8,226.897 

806,480 

381.89 l 
1,0(, t926 

~03.6~3 
240,228 

2.9')8. I 68 
$ 1,225.065 

$ 3.739,133 
51.228 

I 11,652 
28.322 
4,313 

{ 12.477) 
722.259 

4.644.470 

500.®8 
4.308,812 

267,762 
1.597,877 

(93.954) 
6,580.595 

$11,225,065 

OFFICERS 
Row1U1 11. 11tylor. Sr. 
Cl.11111w • t, crCJ 
Jcihn ·1: Cossor 
/lmkt.nt 

J, Mnrto11 Mntrick 
£,o, Hlli. v •.• p,,."rHI ... ,~ ... ,,,. 
J.M. &%111 
/c(n•IM 11 ... Prr,iJ..1 ,.Jr,..,.,., 
William ·t: Olnkrly 
v •• p,,a1,., 
P,nricm &Ucy Brown ,,., p,,,.,.., 
Richm'll A. U'f.·chcllini 
''"' ,,,,,,,.,11 
,\l/•,,,:ir,,111 MN 

Nmh1111 C'.ol~ 
V11, p,.,,,i .• , 
r~H111H, i11s 

Cu-olyn l•floemnn 
I'• '~"•k •• 

DIRECTORS 
Oudlt,y 8. Urad/(lotth. Jr. 
A11,11 .. 1 

~tJ/t110, ,IIS 

Rkhard A. a.~~hc111m 
1~.u1r.,t ,ro 
r,,t, , ••• , ... , C!l "' AIIHRfflJ/> 
Ml••111ftlil/1, MN 
John T. Cos.,nr I',,,.,~., 
F1,111k It D(ll 
(hQ/,,,,.,. 6 cw 
nu1rn1o11~ Ci,f"1nl/N1• 

Alton 11, Harvey 

""'· Mm1,~<:,.tJ,, .. S.I, '•fl•"' 
M.A. Lewi\, Jr. 
A110,,.,• 

I loward L McMillun,Jr. ,~,u.1,., 
iJt{'>III Ci,,,1~#/) Nillu..,/ £Jud 

J, Monon Mntri< k 
fim //II,. V~ • /Jml,~ NI 
-,,,..1 Srorl,i1t~ 

R. l,i'Oll Snnd~·l'll 
v.,.. P,,iilrlll 
Hlr1tliNJ1lwm, Al 
Gordon W, Skchon 
Vlrt l',<1rklMI 

Vnnc:c W. Smhh 
Vic, "'"'"""' Al,mrlol,, 1'N 
Jo 1hdluck 
v .. , Pt.""'•' 
I)Qr111ld P. W.i<l!lltk 
v.,p,.,...-., 
.1111...,polr.,. .IIN 

Marilyn D. Will font 
11,,., p,, ,.1;., 
Mnbdinc Moyuuc 
Vi,, P,;ti.k•J 
IJ,a111/,10, Ml 

Dell C11n1ph\'II 
CttHlt<~/,r 

Donnie 0. Rlll'Y 
A/Jo,~, 
Gwllf<'rt. M,\ 

J.M. Sellurl r., .. .i,,. v., ,~,,lo},111 
,11o11; .. ,.m 
Charlc.111. Scwdl p,.,.,,., 
/:),,1,,111 GNommtyM1111J.\I//< C11r~ 

Wlllium R. Stover 
('J)a/rn•1• (, CW 
Old R•f'•l>I" lo111,.111.,..,1 Q,,i, 
OroilJ/0. II 
Rowun 11. Tuylor. Sr. 
011irnu•{, CLO 
A.C. ZU('~ltl 
p,.,..Jr.16 cm 
OIJRlt•"'• '"'·'•"''"''C..r 
~o\lL 

o,c., •• ,,, 
Dobby I.. Covln}ltOn 
Williom C. Smith, Jr, 



For years, Susan Michaels 
has tried to find time to learn how to 
use a computerized research service. 
Yesterdai she learned how to use 

Westlaw in no time at all. 
INTRODUCING 
iE-AccEssv 

Now yoll c ,111 h:,11°11 loµcl re/lull'< 
frnm a i:u111pul1.H 11.cd ll'J.ltll 1·~·1<1:Mch 
1mrvkc in 1usl H few 111inulc1,, 

11'i; rz. 

Call 1-800-WESTLAW 
(1-800-937-8529) 

now for more 
information. 

n,c excitin~. now mcn11·1.lriVl'11 
fl'llc.irch ")'stem from Wcstl,1w 
that "lhinki.." 

Thbcxc luslvc brc,1klhrough 
cnilbh.:~ anyone to rclrk•vc c,1sc l,1w 
thol':- right on-point, l1m1h.' the 
prcd 'ill d11t11bai;es net?dcd ... even 
check cites. 

11'11 vi i tunlly c((ortlcss with 
F.Z /\CC-FSS ,is your ~l 1 idi!, 

C.tll 11ow lor dcl,,lls .,nd <lrncover 
fur yourself how fiZ using Wc!itlt1w 
hm; bl'COITIL' , 

ll' i. thv compul11r rci;l'arch scrvit:c 
!lrnl " I hlnk-i." 

WESTIAW~ 
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