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Author itative, up-to-date cov erag e 
Written for the trial and appellate bench and bar, Alabama 

Law of Evidence presents a fresh treatment of the subject. 
Colquitt examines evidence law from a variety of sources and 
organizes it in a practical format, giving you the n,ost up,,to,. 
date and usef,~ reference on Alabama evidence. The book 
contains citations to leading cases-including many of the moot 
recent- plus key statutes, rules, pattern Jury instructio ns, and 
appropriate treatises and articles. It includes a Table of Cases 
and an extensive Index. The author designed Alabama Law of 
Evidence for annual supplementation so it \'lill remain a 
practical reference should new ru.les of evidence be adopted. 
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Quick access to supporting authority 
Alabama's evidence la,v is a maze of common Jaw,. statu tes , 

and court ru.les. Alabama Law of Evidence organizes this 
diffuse body of law into a clear, authoritative, and accessible 
statement, making it easy to locate the rules of evidence most 
important to your case. The book follows the organization 
of the Federal ru.les, providing quick access for citing the 
applicable law in court or for on-point pretrial research. 

Present your cases with confidence 
A.labama Law of Evidence contains the information you need 

to evaluate, prepare, and present the best case for your client. 
Concise yet detailed for authoritative reference, this handbook 
covers evidcntiary issues most often encountered in the court· 
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• Hearsay and hearsay exceptions 
• Privileges 
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PRESIDENT'S PAGE 

LETTER To THE GOVERNOR 
June 1, 1993 

The Honorable James E. Folsom, Jr. 
Governor of Alabama 
State Capitol Building 
Montgomery, Alabama 36130 

Dear Governor Folsom: 

Your father was elected Governor of Alabama in 1946 on 
a platform of education reform. Subsequently, his vision of 
a well-educated constituency was frustrated by political 
favoritism. Despite lhe levy of a tobacco tax, increases in 
the sales tax and a two-cent beer tax, all earmarked for edu­
cation. Alabama still ended up with an underfunded educa­
tion system driven by political, rather than qualitative. 
educational considerations. 

Legislators without college degrees have been appointed 
presidents of our colleges, a barber teaching prisoners his 
tonsorial skills is paid $1 i,000 more a year than a physics 
professor at Jefferson State, and needless duplication of 
services abound as politicians reward their unqualified but 
innuential friends with jobs. 

While such squandering takes place, a sixth-grade sci­
ence teacher in south Alabama shows h~r students a pic­
ture of a microscope because she does not have a real one. 
The science students in Choctaw County line up to use one 
of the only two Bunsen burners in the entire system. The 
kids at Alberta Elementary School pretend to swing on a 
set that has no seats or chains, and a classroom table in 
Wilcox County is propped up by milk cartons. Today, 
Alabama has schools without science labs, libraries without 
librarians and books that are infested with termites. 

Had your faU1er's vision in 1945 become reality, the spe­
cial legislative session on education and lax reform which 
you have vowed to call almost a half century later would be 
unnecessary. His wish never became reality and the imple­
mentation of that goal has fallen to you. 

Today, a half million of the citizens oi our state are 
unable to read and write. One in three Alabama children 
lives in poverty-th e second highest in the nation. The 
1991 census ranked us 47th among 50 states in family 
income. We are 50th in percentage of adults who finish 
high school. 

It should be a '"given" that each citizen in Alabama is 
entitled to be taught the lessons of history so he or she will 
not repeat its mistakes. It is difficult, if not impossible. to 
relieve the burdens of poverty if we have never been taught 
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the methods of self-improvement that a sound education 
can reveal. All our lives are made easier when we are given 
the tools which enable us to make wise decisions-to exer­
cise good judgment-about our health, our work and our 
general welfare. To live fruitful lives, though, we must have 
the opportunity to be productive. 

We are told by the experts in industrial recruitment that 
the education level of the available work force is a central 
consideration in site selection. In today's world of complex 
technology and global markets, to rely on cheap but igno· 
rant labor to attract business is senseless. Production of 
structurally complex products requires a skilled and intelli­
gent labor pool. Concomitantly, those higher skills result 
in higher pay for the employee and his or her family. Alaba­
ma will never close the per capita income gap behind other 
states unli I all of our people have the opportunity to be 
well-educated. 

No more studies are necessary to implement U1e plans to 
achieve this goal. The expertise is available to guide you 
and lhe Legislature in this critical endeavor. To understand 
the problem, one need only read Judge Gene Reese's opin· 
ion holding that the funding of Alabama schools is uncon­
stil u t ional and has resulted in an inadequate and 
inequitable sy,;tem. Ask Auburn's distinguished professor. 
Wayne Plynt, about the relationship between the quality of 
our schools and our economy. To find the solution, study 
Alabama Cap Analysis produced by Bill Smith and his A 
Plus Coalition. That document tells you where we need to 
take our schools and how to gel there. Call on Bo Torbert 
and Tom Carruthers, who headed tax reform commissions, 
to show us how the funding must be generated. 

Through meaningful education and tax reform, Alabama 
can move to the forefront among progressive southern 
states. The Alabama Slate Bar 1vants to help you take us 
there. 

Respectfully, 
Clarence M. Small, Jr. 
President, Alabama State. Bar 

THE ALABAMA LAWYER 



1, '7o«,dl 
1(eep *" d CLE Calendar? 

d n update . has been . 
" Nee a if a seminar CLE semi· 

Need to l<d';°wcLI:: credit? Want a a particu· 
approve or. \ar location or on 
nar al a parttcu > Call Diane at 
lar subject ml~!e;~r a calendar and 
1-800-354·6 
information. ·11 be attending a d 

t ded or w, approve 
" lf you at enar that has not be;nS00-354· 

CLE semm . all Diane at • 
for CLE credi~. c. information. . 
6154 for apphcati~n om for a depos1· 

meeting ro 54 
" To reserve~ t 1-800-354-61 . our 

tion, call Ki::rding the purchas~ ;~;s? 
.,. Questions r r payment o 

occupation licen~~;Q.354-6154 or 
Call Alice Jo at 1 . ? 
(205) 269-1515. Referral Service 

. the Lawyer 60 
.,. Want to 101n at 1-800-392-56 . 

Catt Katherine ber 
, fax num • 

.,. The state ba~ s 05) 261-6310. 
main office, ,s _(2 to the Center for r 

" To fax somethinl!.onsibility, the numbe 
Professional Resp 
is (205) 261-6311. ber to reach either h 

,. The telephone ?n6~~515, Monday throug 
office is (205) " 5 p m. 
Friday. S a.m. to . 

"'1et 4, IJ,et '7~/ 
t' g of the Alabama 

ti The next mee idn f Commissioners is 
State Bar Boar o ·1 

' 1993 in Mob, e. 
July J.,, Alabama State 

ti Mark your calen:.~g July 15-17, 
Bar Annual Mee 1 

• Mobile. 
1993, Riverview Pla1.a, 

THE ALABAMA LAWYER 

"" Bar directories for 1992-93 now cost 
$25 for ASB members and $40 for 
non-members. Send check or 
money order to Alabama Bar Direc­
tory, P.O. Box 4156, Montgomery, 
Alabama 36101. 

"-" To change your name, address or 
telephone number, send it IN WRIT­
ING, to Alice Jo Hendrix, Member­
ship Services, P.O. Box 671, 
Montgomery, Alabama 36101. 

f6 To get a classified notice, an 
announcement in "About Members, 
Among Firms", or a letter to the 
editor in the July 1993 issue of The 
Alabama lawyer, the deadline was 
Friday, May 28, 1993 for the info,. 
mation to be RECEIVED at the state 
bar. To get something in the 
September 1993 issue, it has lo be 
RECEIVED at the slate bar by 
Friday, July 30, 1993. 

e All bar exam applicants shall have 
their completed applications filed 
no later than November J preceding 
the February examination, and no 
later than March 1 preceding the 
July examination for which they 
wish to sit. (Rule II, C, Rules 
Governing Admission to the 
Alabama State Bar) Attorneys sub­
mitting affidavits for prospective 
applicants should be mindful of 
these deadlines. 



EXECUTIVE DIRECTOR'S REPORT 

ALABAMA HOSTS 1993 SCBP 

[I he Alabama State Bar will be the host 
for the Silver Anniversary meeting of 
the Southern Conference of Bar Presi­
dents. The SCBP annual meeting was 

instituted in 1969 and first met in Biloxi, Mississip­
pi. In addition to an annual meeting each October, 
the conference meets at each annual and mid-year 
meeting of the American Bar Association for one 
afternoon session preceding the meeting of the 
National Conference of Bar Presidents. 

Twenty bar associations, within 17 states, com­
prise the SCBP since there are both unified and 
voluntary bar associations in North Carolina, Vir­
ginia and West Virginia. Other states represented 
in the conference are Alaba-
ma, Arkansas. Florida, Geor-
gia, Kansas, Kentuc ky, 
Louisiana, Maryland, Missis­
sippi, Missouri. Oklahoma , 
South Carolina, Tennessee, 
and Texas. 

Clear. The Grand Hotel again has been selected as 
the 1993 location. The date will be October 21-24, 
1993. Our conference will begin Thursday evening 
and conclude wiU1 a farewell brunch on Sunday. 

ll is anticipated at least a minimum of 100 con­
ferees with spouses will come lo Alaban1a's Eastern 
Shore. These conferences are self-sustaining and 
are supported with a registration fee paid by each 
attendee. The Silver Anniversary program will be a 
retrospective of the last 25 ye.irs of law practice 
and bar activities in the conference region. United 
States Circuit Judge Prank M. Johnson, Jr., who 
keynoted Alabama's 1974 meeting, has been invited 
to keynote the 1993 gathering. It is anticipated 

that several former ABA presi· 
dents, who were earlier presi­
dents of the state bars, will be 
active participants on the pro­
gram. 

James R. Seale of Mon t­
gomery is the president of the 
SCBP as a conference tradi­
tion by virtue of Alabama's 
host role. "Spud" will preside 
at the New York annual meet­
ing. as well as lhe 1994 mid­
year meeting in Kansas City. 
The presidency then will pass 
lo l(entucky, which will host 
the 1994 SCBP meeting. 

There are five additional 
regional conferences covering 
other geographic areas of the 
country. These are the Mid­
Atlantic, New gngland, Mid­
w est, The Jack Rabbi t 
(Association of the Bars of the 
Western Plains and Moun­
ta ins), and Western States. 
Several states hold member­
ships in two different regional 
conferences. 

Reginald T. Hamner 

This meeting will afford us 
an opportunity to showcase 
our Eastern Shore. Having 
attende d the 1974 meeting, 
when the late Alto Lee of 

The conferences usua lly 
include as conferees a mini-
mum of four delegates for each state. These are the 
president, president-elect, immediate past presi­
dent and executive director. Several conferences 
invite all former presidents. This is the policy of 
the Southern Conference; however. the former 
presidents attend with less frequency the further 
away they are from their incumbency. 

Alabama hosted the 1974 SCBP meeting al Point 
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Dothan was SCBP leader, I know the positives that 
come to our bar association from the association's 
leadership role. I am excited that we again have 
this opportunity. It is pa1ticularly meaningful that 
past Presidents Stone, Harris and Greaves, as well 
as President-elect Broox Holmes, will be able to 
host their colleagues from other states in their 
local area. • 
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BAR BRIEFS 

Richard C. Keller of Northport, Alaba­
ma is the recipient of the 1992-93 Burr 
& Forman law scholarship. The award, 
which covers Full tuition, is given annu­
ally to an outst.inding second- or third­
year law student. 

Keller is a third-year law student al 
the University or Alabama School of Law 
in Tuscaloosa. Burr & Forman's offices 
are localed In Birmingham and 
Huntsville. 

According to Henl')• T. Henul , presi­
dent o( Attorneys Insurance Mutual of 
Alaba_ma, Inc., as of May 6, 1993. AJM 
had exceeded 1,000 insureds, with an 
exact count of 1,004. 

AIM is the Alabama State Bar-related 
malpractice insurance company. 

Robert G. Tate, a senior partner with 
Burr 6l Forman, has been appointed to a 
special panel formed by the American 
Arbitration Association. Called "The 
Large, Complex Case Program", the 
panel was established to provide an alter­
native method of resolution for large, 
complex business disputes. The Ameri­
can Arbitration Association selected 36 
approved arbitration attorneys, five of 
whom are from Alabama. to serve on the 
Georgia/Alabama panel. 

Tate is a member of the American Col-
1 ege o( Trial Lawyers, the Alabama 
Defense Lawyers Association, and the 
Litigation Section o( the American Bar 
Association. 

Uniform Commerclnl Code filers con­
fused by UCC procedures can find help 
in a new handbook produced by the Sec­
retary or State's oriice. Alabama's Uni­
form Commercial Code Filing 
Procedures & Forms takes UCC cus­
tomers through the what. where, when 
and how o( r.tings under Part 3 and Part 
4 or the ucc. 

In addition to helping customers with 
correct filing procedures. the book out­
lines the ming system in the Secretary or 
State's olnce and how public informa­
tion requests on UCC matters, including 
requests for copies, are handled. 

The book is free to the public. Sup· 
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plies are limited so only one book per 
person or business will be sent Howev­
er, lhose who receive the book may 
reprint or copy the book for further dis­
tribution. Requests for the book should 
be sent lo: Business Division, Alabama 
Secretary of State. 1>.o. Box 5616, Mont­
gomery, Alabama 36103. Phone (205) 
242-7200. 

David M. Olive o( Fort Smjth, 
Arkansas was appointed to the Arkansas 
Bar Association's In-Mouse Corporate 
Counsel Commillec recently. The com­
mittee consists of attorneys with special 
interest In this area who provide a forum 
for lawyers employed by corporations 
and other business organizations to 
examine common problems and develop 

NOTICE 

ALABAMA 

SUPREME COURT 

The Supreme Court of Alabama presently has before ll e set of 

proposed rules of evidence . Those proposed rules have been 

published f0< notice purposes ,n the Southern Reporter (2d) 

advance sheet dated May 13, 1993. A supreme court order of 

Ap ril 27, 1993 published in the same advance sheet allows 

Interested persons to file comments regarding those proposed 

rules Such comments should be flied with Robert G. Esdale, 

clerK, Supreme Court of Alabama, Judicial Building, 445 Dexter 

Avenu e. Montgomery , Alabama 36104 . Comments must be 

filed no later than August 27, 1993 

The court has scheduled a hearing on those proposed rules. at 

9 a.m., Thursday, October 7, 1993 In the supreme court's court­

room. Anyone desirfng to appear before the court at that hear­

ing should hie an appropriate request with the clerk no later 

than August 27, 1993. 

George Earl Smith 
Reporter of Decision s 

Alabama Supreme Court 
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educational programs of particular inter­
est to lawyers working for businesses. 

Olive is a 1975 admittee to the Alaba­
ma State Bar and works with Donrey 
Media Group. 

Robert McDavid Smith recently 
received the 1993 Sam Pipes Award 
given by the Farrah Law Society. The 
Pipes Award is presented annually to the 
University of Alabama School of Law 
alumnus who makes the greatest contri­
bution toward making the law school a 
national leader in legal education. 

Birmingham firm of Lange, Simpson, 
Robinson & Somerville. He is a 1942 
grad uate of the University of North 
Carolina. He received his LL.B. from 
the University of Alabama School of Law 
in 1948 and his LL.M. from Harvard 
University in 1949. Smith was admitted 
to the Alabama State Bar in 1949, and 
has practiced with l..ange Simpson since 
U1en. He is a member of the American 
Judicature Society and a fellow of the 
American College of Trial Lawyers. 

Louis Salmon Professorship of Law at 
the University of Alabama School of Law. 
Salmon is a member of Lange Simpson 
at the firm's Huntsville office. He is a 
1948 graduate of the University of Alaba­
ma School of Law, and currently serves 
on the law school's Capital Campaign 
Steering Committee. He is a member of 
the board of directors and past president 
of the University of Alabama School of 
Law Foundation and was instrumental 
in the law school completion campaign. 
He served as president of the Huntsville­
Madison County Bar Association. • Smith is the senior partner in the 

M. Louis Salmon has committed a 
deferred gift of $100.000 to create the M. 

AFFORDABLE COMPUTERIZED 

•••••••••• •••••••••• •••••••••• LEGAL RESEARCH 

Nk a small firm attorney or sole practitioner why they 
have not yet subscribed to a compute rized legal 
esearch service and you will probably get a four-letter 

word in response: cost. 
There is an alternative. A new program called Maximum 

Value Products offers a different twist on traditional comput· 
erized research subscriptions as well as CD ROM. Now, small 
firms and solos can conduct unlimited LEXJS® research in 
all of the Alabama materials, for one flat. low monthly rate. 

A law office can have a LEXJS® subscription for $135 a 
month. plus applicable subscription fees ($25 per month 
through the Alabama State Bar), for up to three attorneys. 
The LEXIS® MVP program costs $45 a month for each addi­
tional attorney. 

An MVP subscriber can search Alabama caselaw, annoted 
statutes and the advanced legislative service, as well as sev­
era I top law reviews as much as they want under the 
monthly fixed rate . Online materials are continuous ly 
updated as information becomes available, so users will 
have unlimited access to the most current materials at all 
times. 

Authors Barry D. Bayer and Benjamin H. Cohen reviewed 
Mead Data Central's new MVP program in legal Times ·and 
concluded that, "Lawyers with primarily state law concerns 
or those practicing alone or in small groups should find MVP 
almost irresist.able." 

In addition .. MVP subscribers will be able to choose a $45-
a-month opt ion for up to three attorneys for un limited 
Online printing of MVP documents. Another option available 
is a $30-a-month nat rate for up to three attorneys to search 

222 / JULY 1993 

United States District Court and applicable U.S. Circuit 
Court of Appeals cases. 

Por a limited time only, an introductory offer of $50 for 
one month's unlimited use is available to all new sub­
scribers, through the Alabama State Bar. 

Mead Data Central. the provider of the 1.EXIS® service. 
said the MVP program contains the materials most needed 
by smaller law offices, as confirmed in a recent survey it con­
ducted. 

The survey found that, overall, a typical attorney in a firm 
of five or fewer lawyers conducts more than six hours of legal 
research a week, almost 90 percent of it in state materials. 

"These research patterns were uppermost in our minds 
when we developed the MVP program," said G.M. McGill, 
vice-president of sales and marketing for legal information 
services al Mead Data Central. 

McGill said the MVP program provides a more efficient, 
cost-effective way to conduct legal research by giving equal 
access to extensive state law materials. 

Complete and curren t state statutes and codes are the 
most imp0rtant legal resource, said the attorneys surveyed. 

Currentness is a key attribute of online research and was 
considered very important to those surveyed when they were 
asked what types of materials they research. 

Although it'varies by state, 75 to 90 percent of those ques­
tioned said they have access to a personal computer. most 
often in their office. That mea11s the online service should 
save a trip to the law library. 

To find out more about the MVP program, contact Teresa 
Normand at (800) 356-6548. • 
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ABOUT MEMBERS, AMONG FIRMS 

' 

ABOUT MEMBERS 

Harold T. Ackerman has mo,•ed his 
offices to 1821 Center Point Road. Birm­
ingham, Al,,boma 35215. Phone (205) 
853-6896. 

Frank H. Hawthome. Jr. announces 
he has left the fir m of McPhill ips, 
Hawthorne. Shinbaum & Gill and his 
new omce is located al 207 Montgomery 
Street, Suite 1100. Montgomery, Alaba­
ma 36104. Phone (205) 269-5010. 

Sharon D. llindman announces the 
opening of her offict al 111 Jackson 
A,•enue, South. Russellville, Alabama 
35653. The mailing address is P.O. Box 
339, Russelh•ille 35653. Phone (205) 
332-7002. 

Eile en R. Malcom announces the 
opening of her office at 209 S. Market 
Street, Suite 215, Scottsboro. Alabama. 
The malling address is P.O. Box 924, 
Scot tsboro 35768. Phone (205) 259-
3500. 

Millon E. Yarbrough, Jr. announces 
that he has formed the Yarbrough Law 
Firm with offices in the Creal Oaks 
Office Building, 4956 Broad Street, 
Mooresvillt, Alabama 35649. Phone 
(205) 350-2252. 

Douglas W. Ingram announces lhe 
relocation of his office to 2244 Center 
Point Road, Suite IOI. Birmingham. 
Alabama 35215. Phone (205) 853-8081. 

Thomas Ryan, Jr. announces lhe relo­
cat ion of his offices to 22 1 East Side 
Square, Suite l·A, Huntsville, Alabama 
35801. The mniling address is P.O. Box 
18654, I luntsville 35804. Phone (205) 
533· l 103. 

Clayton T. Sweeney announces the 
opening of his office at Mountain Brook 
Center. 2700 llighway 280 East. Suite 
lSOE. Birmingham, Alabama 35223. 
Phone (205) 871-8855. 

Marie 0. Mullins announces the open­
ing of his office at 880 $. Lawrence 
Street, Montgomery, Alabama 36104. 
The mailing address is P.O. Box 141. 
Montgomery 36101. Phone (205) 834· 
8070. 

Anne n. Strickland announces the 
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relocation of her office lo 3021 Loma 
Road, Suite 100, Birmingham, Alabama 
35216. Phone (205) 979-7529. 

Lany R. Mann, rormerly or Aldridge & 
1-lawkins, announces lhe opening of his 
office al 1305 Brown Morx Tower, 2000 
First Avenue, North, Birmingham, 
Alabama 35203. Phone (205) 326-6500. 

Reggie Stephens announces the relo­
cation of his offlce rrom 1110 Montlimar 
Drive, Suite 530. to Suite 810. Mobile, 
Alabama 36609. Phone (205) 344-6822. 

John C. Calhoun announces lhe relo­
cation of has omces to 505 20th Street. 
North. Suite 950. Financial Center, 
Birmingham, Alabama 35203. Phone 
(205) 251-4300. 

William E. Cue announces the relo­
cation or his office lo One Office Park. 
Suite 413. Mobile. Alabama 36609. · 

Vickie E. House. formerly wilh Veigas 
& Cox, announces the opening of her 
office al l 00 W. Co liege Street, 
Columbiana, Alabama. The mailing 
address is P.O. Box 1871, Columbiana 
35051. Phone (205) 669-1000. 

Lateefah Muhammad announces the 
opening of her office al 204A S. Elm 
Street, Russell Plaza, Tuskegee, Alabama 
36083. Phone 1205) 727-1997. 

AMONG FIRMS 

Boyd & Femambucq announces that 
Randall W. Nichols has become a part· 
ner and lhe firm name has been changed 
to Boyd. Femntnbucq & Nichols. Offices 
are located al 280 I University Boulevard, 
Suite 302. Birmingham, Alabama 35233. 
Phone (205) 930-9000. 

Clark. Scott & Sullivan announces 
that Jeffrey L. Luther has become a 
partner in the firm. The firm has offices 
in Nobile and Birmingham, Alabama 
and Jackson. Mississippi. 

Hens ley. Bradley & Roberlson 
announces that Ralph K. St-rawn. Jr. 
has become a member of the firm. and 
that Kimberly H. Skipper has become an 
associate with the firm, with offices at 
754 Chestnut Street, Gadsden, Alabama 

3590 I. Phone (205) 543-9790. 
Bond & Boles announces that John 

C. Larsen has become associated with 
the firm. He previously served on active 
duty with the U.S. Army Judge Advocate 
General's Corps al Redstone Arsenal, 
Alabama. He is joining th e firm's 
Huntsvi lie ornce. 

Kaffer & Pond an nounces that 
William E. Pipkin, Jr., formerly an asso­
ciate with Slntz, Campbell. Duke & Ta)'· 
lor, has Joined the firm. The firm's name 
has been changed to Kaffer, Pond & 
Pipkin. omces are located at 150 Cov­
ernmenl Street, Suite 3003, Mobile, 
Alabama 36602. The firm's mailing 
address is P.O. Box 2104, Mobile 36652. 
Phone 1205) 438, 1308. 

Thaxton & Daniels announces lhat 
Carl J. Roncaglione, Jr. has become an 
associate or the firm. with offices at 1115 
Virg inia Street, East, P.O. Box 313. 
Charleston, Wesl Virginia 25321. He is a 
1992 admittee to the Alabama State Bar. 

Verner, Liipfert. Bemhard, McPher­
son & Hand announces that Kathy o. 
Smith has become associated with 
the firm in the Washington, O.C. office. 
The firm also has offices in McLean. 
Virginia and Houston, Texas. She is 
a 1987 admittee to the Alabama State 
Bar. 

Centnl Bank of the South announces 
that Daniel B. Craves has been promot­
ed to assoc1Me general counsel for the 
bank and ils artiliates. Craves joined 
Central Bank in 1991 as senior legal 
coua,sel. 

Wilson, Pumroy & Turner announces 
lhat George D. Robinson has become a 
partner. Offices are located at 1431 
Leighton Avenue, Anniston. Alabama 
36201. Phone 1205) 236-4222. 

Parnell. Crum & Anderson an­
nounces that Robert J. Russell, Jr .. for­
mer prosecutor for the Montgomery 
County Oislrict Attorney's Ofrice, has 
become associated with the firm. Offices 
are located at 641 S. Lawrence Street. 
Montgomery. Alabama 36104. 

Cherry, Givens, Peters, Lockett & 
Diaz announces that Jay I) . Williams, 
Jr. has become a member of lhe firm. 
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He will practice in the Mobile office, 
located at 401 Church Street, Mobile, 
Alabama 36633. Phone (205) 432-3700. 

Burr & Fonnan annow1ces that John 
T. Mooresmith has joined the firm. He 
previously served as general counsel for 
the Medical Association of the State or 
Alabama. 

Martin, Drummond , Woosley & 
Palmer announces that R.E. Rawson, 
Jr. has joined the firm, and that the firm 
has relocated lo 2204 Lakeshore Drive. 
Suite 130, Lakeshore Park Plaza, Birm­
ingham, Alabama 35209. Phone (205) 
802-1100. 

Bryant , Blacksher & Lester 
announces that W. Eugene Howard, Ill 
has joined the firm. Offices are located 
at Riverview Pla11a Office Tower. 63 S. 
Royal Street, Suite 1107, Mobile, Alaba­
ma 36602. Phone (205) 432-4671. 

Robert 8. Crumpton, Jr., Thomas C. 
McGregor, Jame s E. Davis, Jr. and 
John T. Alley. Jr. announce the forma­
tion or Crumpton, McGregor, Davis & 
Alley, with offices located at Interstate 
Park Center, 2000 Interstate Park Drive, 
Suite 100, Montgomery, Alabama 36109. 
The mailing address is P.O. Box 231208, 
Montgomery 36123-1208. Phone (205) 
270-3176. 

Williams & Ledbetter announces 
the relocation of its offices Lo 2 140 
Eleventh Avenue, South. Suite 410, The 
Park Building. Birmingham, Alabama 
35205. 

Golden & Golden announces the relo­
cation of its offices to 317 20th Street, 
North, Birmingham, Alabama 35203. 

Phone (205) 322-8684. 
Morri s, Smith, Cloud. Fee s & 

Conchin announces that ~laureen G. 
Kelley has become associated with the 
firm. Offices are located at 521 Madison 
Street, Second Floor, Huntsville, Alaba­
ma 35801. Phone (205) 534-0065. 

Carraway Hospitals of Alabama 
announce that William 0. Wise, former 
associate counsel with Carraway since 
1978, has been promoted to general 
counsel and appointed vice-president or 
legal affairs. Offices are located in Car­
raway Methodist Medical Center, 1600 
N. 26th Street, Birmingham, Alabama 
35234. Phone (205) 226-6298. 

Richard I. Lehr, David J. Middle­
brooks, R. David Proctor , Albert L. 
Vreeland, II and Brent L. Crumpton 
announce the formation of Lehr, Mid­
dlebrooks & Proctor. Offices are located 
al 2021 Third Avenue. North. Suite 300. 
Birmingham , Alabama 35203. Phone 
(205) 326-3002. 

Najjar Oenaburg announces that Hub 
Harrington has joined the rirm. Offices 
are loca led al 2125 Morris Avenue. 
Birmingham, Alabama 35203. Phone 
(205) 250-8400. 

C. Knox Mclaney, ll.l announces thal 
T. Eric Ponder, formerly of Williams, 
Hammon & Hardegree, has become 
associated with the firm. Offices remain 
at 622 S. Hull St reet, Montgo mery, 
Alabama 36103. Phone (205) 265-1282. 

Capell, Howard, Knabe & Cobbs 
announces that Clement Clay Torbert, 
Lil has become an associate with the 
firm. Offices are located al 57 Adams 

Avenue, Montgomery, Alabama 36104-
4045. Phone (205) 241-8000. 

William A. Catoe, Jr. announces the 
associat ion of Vera Smith Hollings­
worth, with offices at 211 Lee Street, 
N.E., Suite B, Decatur. ,\ labama 35601. 
Phone (205) 351-0777. 

Berkowitz, Lefkovits, Isom & Kushn­
er announces that Thomas O. Kolb has 
become a member. Offices are located 
at 1600 SouthTrust Tower, Birming­
ham, Alabama 35203. Phone (205) 328-
0480. 

Barnett, Noble & Hanes announces 
that Frederick M. Garfield has become a 
member. Offices are located at 1600 City 
Federal Building, Birmingham, Alabama 
35203. Phone (205) 322-0471. 

Balch & Bingham announces that C. 
Paige Williams has become associated 
with the firm, in the Binningham office. 
She is a grad uate of Vanderbilt 
University and Georgetown University 
Law Center. 

Sandra K. Jlleadows and Alice M. 
Meadows of ~lcadows & Meadows 
announce the relocation of their offices 
to 60 S. Conception Stree t, Mobile, 
Alabama 36602. The mailing address is 
P.O. Box 985, Mobile 3660 1. Phone 
(205) 432-2808. 

Hamilton, Butler. Riddick, Tarlton & 
Sullivan announces that Richard E. 
Corrigan has become a member of the 
firm. Offices are located at 10th Floor, 
l'irst National Bank Building, Mobile, 
Alabama. The mailing address is P.O. 
Box 1743. Mobile 36633. Phone (205) 
432-7517. • 

SERVICE OF PROCESS NOTICE 
STATE OF ALABAMA 

BASE CHARGE 
s2500 

ATTENTION ATTORNEYS 
24-Hour Process Service 

BASE CHARGE 
includes 3 atlempts. Location Fee charged If address is 
lncorrec1. and subJecl can be found. Location Fee only S35.00 
per hour, minimum $35.00 first hour, per individual located. 
Special Handling Fee may apply on rush service, or when 
special inslructions are requested, for only $15.00 extra. 

MULTIPLE SERVICE OF PROCESS DISCOUNTS 
20% Discount on base charge lor 10 or more papers assigned 
In a given week. 25% Discount on Base Charge for 25 or more 
papers assigned In a given week. 

SERVICE IS GUARANTEED 
If not served, NO BASE CHARGE Is Invoiced. The Location 
Fee and/or Special Handling Fees may apply. 

BILLING 
Can be siructured on weekly, bi-monlhly, or monthly basis. Fee 
Schedule, Bond Documentation and Resumes available. 

FOR MORE INFORMATION 
CONTACT 

HARRY W. BACHUS, JR. 
205/649-5984 

Office: 205/649- 5984 
Fa.'C: 205/649-5886 
Dig-Pager: 460-1888 

=::m Bachus & Associates P.O. Box 180066 
Mobile, Alabama 

36618-0066 PROCESS SERVICE 6- lNVBSTIGA.TlONS 
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YOUNG LAWYERS' SECTION 
By SIDNEY W. JACKSON, /fJ, president 

SANDESTIN SEMINAR A SUCCESS 

I] he annual YLS Seminar on 
the Gulf at Sandest,n was a 
resounding success. Q\oer 230 
attendees enjoyed one of U1e 

finest programs assembled. The attendees 
also Included lawyers from Tennessee, 
Georgia and Florida. We were V1?ry forlu· 
nate to ha\11? perfect weather all three days 
and the golf, tennis, beach activities and 
cocktail parties were superb. Frank 
Woodson. Judson Wells and Cordon Ann· 
strong of Mobile. along with Barry Rags­
dale and Hal West of Binningham, put a 
tremendous amount of work. effort and 
expertise into this seminar. Watch 
upcoming issues of The Alabama Lawyer 
for details on next year's seminar. 

Spring bar admissions 
ceremony 

Andy Birchfield or Montgomery wns in 
charge of lhe spring bar admissions ct.rt­
mony held May 25. Attorney Central 
Jimmy E\'ans addressed the attendees al 
the luncheon. One hundred fifty-seven 
persons were admitted to practice. 

"Sink the Battleship " party 
planned July 15, 1993 

The YLS will co-sponsor a "Sink the 
Battleship" party on the USS Alabama 
July 15 during the state bar's annual 
meeting in Mobile. The party will last 
from 8 p.m. until midnight. Tickets are 
$10 each and may be purchased through 
the stale bar registration or at the door. 
Refreshments will be included in the 
price or admission. ·'The Tip Tops" will 
provide musical entertainment, compli­
ments of Jackson. Taylor & Martino. 

Dealing with stress 
I once heard a state bar official explain 

slress as follows: 
"The concepts or incredible numbers or 

hours of workweek after workweek. profit 
cen ter productivity, and Increasing 
demand ror excellence in work produce 
and producing a result at any cost has 
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precipitated incalculable mental and 
physiological stress on otherwise normal 
and healthy individuab who were never 
created to handle such unrelenting 
demands and pressures . In too many 
Instances. individuals have sought refuge 
and escape from these oppressive and 
consuming pressures by overindulgence 
in alcoholic beverages or the more 
destructive alternative of drugs. " 

Sidney w. Ja c kson, Ill 

Obviously. stress and its demands on 
young la\,.;oers do not ha\'e lO lead to alco­
hol or drug abuse. In reality, the statistics 
Indicate that more and more lawyers are. 
in fact, heading in that direction. 

According lo American Bar Association 
statistics, 20 percent of lhe lawyers in Uiis 
country are affected in some manner and 
to some degree by substance abuse. If 
these figures are accurate (they are proba­
bly low), then the individuals who are 
affected and the public to whom they O\\'e 

their servict.s must deal more effectively 
with the stress. 

Those who study the matter say that 
coping problems do not manifest them­
selV1?s oV1?mighL In fact, the 0V1?r-extend­
ed lawyer begins to exhibit small signs of 

non-coping behavior, such as tardiness. 
frequent or unexpected absences, or wide 
mood swings, over a period of time. Then, 
after a more extended time period, acute 
problems develop. These include inappro­
priate dress. failure to keep appointments 
or relum phone calls, and a sense of Isola­
tion from other la1vyers and peers. 

I low do you deal with stress without 
crawling into a bottle or doing drugs? 
One way that has been suggested is 
to develop a regular exercise program. 
Studies show that a regular exercise pro­
gram will help reduce stress and help a 
person cope with the effects of stress. 
Some law firms give their lawyers mem­
berships in health clubs or provide "'Ork· 
out areas. Other firms promote social 
e\'ents which im'Ol\'e physical exercise for 
their employees. 

Al a meeting I attended in Florida, I 
learned of several programs that have 
appeared nationwide to help the profes· 
sional deal with stress. One program ls 
known as LAP, l..awyer Assistance Pro­
grams. Traditionally, law firms ha\11? been 
reluctant to get into the human resources 
area. Once an attorney started off the 
deep end. the normal procedure was to 
cOV1?r up the problems, put him in a cor­
ner and hope he would quit . This is 
changing U,rough LAP programs. 

Another program is the LCL or 
Lawyers' Concern for Lawyers. This group 
ls composed entirely of lawyers in alcohol 
or drug recovery. It is similar to M which 
supposedly works because nobody can 
help an alcoholic like another alcoholic 
1~ho has been there. Applying this to 
lawyers. who \\'OUld better understand the 
problems of an impaired lawyer burned 
out and under stress than another la\\)'eT 
who has been through the same thing? 

Concerned lawyers and law firms 
should get involved with promoting pro· 
grams such as those discussed above for 
the betterment of our profession. • 
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Cumberland School of Law 
The Cumberland School of Law or Samford University is indebted to the many Alabama attorneys 
and judges who contributed their time and expertise to planning and speaking at our continuing legal 

Andrew C. Allen Birmio1bam Anneue C. Dodd Birmingham 
K. Rick Alvis Birmlnah•m Suson D. Dou&hton Bianingham 
David B. Anderson Birmingham J. David Drt$her Birmingham 
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Continuing Legal Education 
education seminars during the 1992-93 academic yea,. We gratefully acknowl.edge the contributions 
of the following individuals to the success of our CLE programs. 
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BUILDING ALABAMA'S 
COURTHOUSES 
MOBILE COUNTY COURTHOUSE 
By SAMUElA. RUMORE, JN. 

The following continues a history of 
Alabama's county courthous es-their 
origins and some of t he people 
who contributed to their growth. The 
Alabama lawyer plans to run one 
county's story in each issue of the mag­
azine. ff you have any photographs of 
early or present courthouses, please for­
ward them to: Samuel A. Numore, Jr., 
Miglionico & Rumore, 1230 Brown 
Marx Tower, Birmingham, Alabama 
35203 

MOBILE COUNTY 

II 
he history of Mobile County 
is the richest of any county 
in Alabama, predating the 
existence of the state by al 

least 300 years. The first documented 
explorers, the Spanish sailors under 
Alonso Alvarez Pineda, visited the area 
in 1519, more than 100 years before the 
Pilgrims landed at Plymouth Rock. Leg­
end suggests that a Welsh prince. 
Madoc, may have entered Mobile Bay as 
early as the 12th Century. Since Madoc 
may be only a myth, most historians 
credit the Spanish as the first Europeans 
to explore the area. 

Pineda and his men did not attempt a 
settlement, but only visited Indian vil­
lages and mapped out the coastline. 
Other Spanish expeditions arrived over 
the years. In 1528, Panfilo de Narvaez 
sought gold. In 1540, DeSoto's army 
marched through Alabama and probably 
came within 75 miles of Mobile. In 
1558, Guido de Las Bazares explored 
Mobile Bay and historians believe that 
another conquistador. Tristan de Luna, 
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P,l!S(!11/ J'.fobile County Courthouse. 19.59 

sailed into the bay in 1559. 
Despite the early Spanish explo­

rations, the first permanent settlement 
at Mobile was French. 1'he Gulf Coast 
was opened to French colonization by 
the exploits of LaSalle, who claimed the 
Mississippi River and the surrounding 
territory for France in 1682. 

1'he first French governors were the 
LeMoyne brothers, Pierre, known as 
Iberville, and Jean Baptiste, known as 
Bienville. They established the ir first 
capital at Fort Maurepas in Old Biloxi. 
present-day Ocean Springs, Mississippi, 
in 1699. Later, in 1702, they moved the 
capita l of French Louisiana to l'ort 
Louis de la Mobile, on the west bank of 
the Mobile River. approximately 27 
miles north of the river's mouth. This 
location is known today as 27 Mile Bluff. 

The fort was named in honor of King 
Louis XN of France. The site was near 
the territory of the Mobile Indians. Due 
to nooding and poor defenses, the 
l'rench abandoned the site of Old Mobile 
in 1711 and removed the fort to what is 
now the location of present-day Mobile. 
Today's Mobile County Courthouse sits 
on Lhe exact site of that relocated forl 
The fort remained the l'rench capital 
until 1719 when it was transferred back 
to Biloxi and then three years later 
moved to New Orleans. 

In 1763, following U1e Peace Treaty of 
Paris, which ended the l'rench and Indi­
an War, Mobile came under British rule. 
On October 20, 1763. the rrench surren­
dered the fort, then called l'ort Conde, to 
the British who renamed it Fort Char­
lotte in honor of their young queen. 
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The British occupation was very brief. 
During the American Revolution, a 
Spanish force allied to the Colonials 
captured Fort Charlotte on March 14. 
1780. In the Peace Treaty of Paris of 
1783. Spain received all British lands 
east of the Mississippi River and south of 
the 31st parallel of latitude. including 
Mobile. Thus, the home country of the 
nrst explorers in the area now held 
sovereignty. 

At first, the Spanish encouraged 
American immig ration. Americans 
moved lnlo the Spanish terr itory in 
increasing numbers. Soon, however, the 
Spanish recognized the American threat 
to Mobile and sought to limit American 
incursions. 

In 1800. Spain was forced by 
Napoleon to reconvey the Province or 
Louisiana lo France. In 1803, Napoleon 
sold Louisiana to the United States. Fol­
lowing the Louisiana Purchase, a ques­
tion arose over title to the Gulf Coast 
territories . Spain contended that 
Louisiana was only the territory west of 
the Mississippi River. The U.S. insisted 
that the tradi tiona l designation of 
Louisiana extended to lhe Perdido River. 
the present-di!y boundary between Bald­
win County. Alabama and Florida. The 
terms of conveyance were vague so the 
U.S. did not formally press the issue al 
that time. 

By 1812, the U.S. was again at war 
with Britain. The Spanish allowed the 
British to use their gulf ports in expedi­
tions against the Americans. On Decem­
ber 18, 1812. the Mississippi Territorial 
Legislature created Mobile County even 
lhough the land was stil l claimed by 
Spain. In rebruary 1813. President 
Madison ordered Ceneral James Wilkin­
son to capture Mobile and prevent the 
British from using it as a port. The city 
surrendered on April 13, 1813, and 
Mobile came under American control. At 
the war's end. the U.S. gained all the 
gulf coast lands or present-day Mississip­
pi and Alabama. the only territory it 
acquired during the War of 1812. 

Mobile gradually became an American 
frontier town in the years before state­
hood. and soon needed a courthouse 
and a jail. Early records indicate that a 
jail was constructed, but no courthouse. 
Courts were held at various times at Mr. 
Childer·s Coffee Room, the United States 
Hotel and the Clobe Tavern. A territorial 
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law passed In 1818 authorizing the con­
struction or a new jail and courthouse 
for costs not to exceed S15,000. 
Although plans 1>ue made, no construc­
tion t.ook place for a number of years. 

In the meantime. courts continued to 
be held in rented locations, such as the 
houses owned by Richard Tankersley 
and Catalina Mottus. A receipt in the 
county archives sta tes that Catalina 
Moltus was paid S260 for use of a house 
located on Government Street for the 
holding of court during 1822 and 1823. 

Ultimately, Mobile County entered 
into a contract ror its first formal court­
house facility. The contract price was 
$13,000. The architect and builder was 
Peter llobart. This contract still exists 
and provides a detailed description of 
the structure. It was a two-story rectan­
gular brick building constructed in the 
Neoclassical style. The building had a 
portico supported by large two-story 
columns. The main noor contained a 
central room that was 42 feet long. Vari­
ous offices nanked either side of the 
room. The princ ipal cour troom was 
localed on the second noor. ll was 58 
reel long. The courthouse was erected 
on the southwest corner of Royal and 
Government streets, the location of the 
old fort which had been lorn down years 
before. 

Historians are not certain o( the exact 
completion date for this courthouse, but 
the building was not occupied until 
1829. i\ fire destroyed this courthouse in 
1851. Thereafter, the oourt moved tem­
porarily lo the Alhambra Hall. also 
localed on Rayal StreeL 

A contract for the second courthou.se 
building was let April 16, 1853. James 
Barnes was the builder and William S. 
Alderson served ,ts architect and super­
intendent or construction. This court­
house was bullt on the same site as the 
previous one. The county had to pur· 
chase additional land for the project and 
a parcel 60 reet by 30 feet was acquired 
for S3.810. The total construction cost 
for this courthouse "'115 S70.289.08. 

The new courthouse \\'115 a three-story 
brick structure covered with rough 
stucco. It had classic columns and 
pilasters. Windows and doors were 
trimmed in white granite. Capitals and 
bases or the columns were made of blue 
marble. The courthouse contained sev­
eral Innovations. including arched ceil-
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ings, groined vaults in the courtroom 
and vestibules, and a hot air furnace 
with cast iron conductors set in the 
double-brick walls. This beautiful and 
well-built structure fell victim to the 
same fate as its predecessor. On January 
31, 1864 it was destroyed by a fire due 
to a defective chimney nue. Fortunate­
ly, the county records were saved. 

Because of financial problems during 
the Reconstru ction Period after the 
Civil War, a third courthouse could nol 
be built for many years. ln this interim 
period. the courts were moved to the 
1842 Hagan Building located on the 
north side of Conti between Royal and 
Water streets. 

In March 1869, an additional lot 
behind the original courthouse proper­
ty was purchased for future use. And in 
April 1869, the county approved a con­
tract lo remove tbe remafoing rubble 
from the proper ty where the court· 
house had burned five years previously. 

columns. It contained a second-story 
balcony. On top of its brick-filled pedi­
ment sat a stone statue of Justice. All of 
the windows had rounded to ps and 
stone sills. 

This structure was soundly built and 
should have served Mobile for a long 
time. Whether due to a lack of funds or 
as an added precaution against fire, no 
furnace was installed in this building. 
However, it did contain firep laces. 
Unfor tunately, tragedy struck the 
Mobile County Courthouse again. Just 

men! and Church streets, behind the 
courthouse site. Within 60 days, plans 
were submitted for another courthouse. 
On March 26, 1888, the county signed a 
contract wilh architect Rudolph Benz. 
On Jul y 2. 1888, contractor Louis 
Monin won the right to re-build the 
courthouse for $60,763. 

Work progressed rapidly on this 
fou rth officia l courthouse and the 
building was completed July 9, 1889. 
The structure was built on the existing 
foundation, and it retained a basic tern-

In July 1872, advertise ments 
announced that bids would be received 
for a new courthouse buildin g. In 
September, bonds were approved for 
construction. On October 11 1872, the 

Architects drawing of present Mobile County Courthouse 

Nobile Co,mtg Courthouse Ann,x 1978. &.ill around /he historic U!VeJ'I House 

county entered into a contract with 
W.O. Pond for the design and specifica­
tions of a new courtho use. Charles 
Fricke received the construction con· 
tract for SlO 1,000. The contract called 
for completion of the courthouse by 
October I, 1873. 

The new courthouse was built on the 
site or its two predecessors, and many or 
the architectural elements in the for­
mer courthouses were maintained. The 
structure was Neoclassical and mea­
sured 81 feel by 146 feet. The front por· 
tico was 13 feet deep, and the structure 
was supported by six flute d Ionic 
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as in 1851 and 1864, this courthouse 
burned on January 20, 1888. Seven fire 
companies responded to the morn ing 
alarm bul the flames spread quic kly 
across the second floor ceiling and soon 
the roof collapsed. The statue of Justice 
crashed onto Government Street. Luck­
ily, the first floor records were saved, 
but the law library on the second noor 
was largely losL 

Within a week, county officials met 
with the insurors, and the loss was set­
tle d. In lhe meantime, the courts 
moved to the Royal Street Hotel on the 
west side of Royal, between Govern-

The historic Levert House, home of /tfobile Bar 
Association 

pie plan. However, the facade was sub­
stantially changed. Instead of central 
steps, th is cou rthouse had two side 
stairways. The balcony was removed. 
The six columns were reduced to four. 
The bricked-in pediment now contained 
a relief sculpture of two eagles and the 
coat or arms or the State or Alabama. 

Though the bui lding remaine d of 
classical design, the roof was clear ly 
Victorian. Statuary abounded. Above 
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U1e pediment were three allegorical fig­
ures representing Law, Unity and Wis­
dom. Winged griffins graced either end 
or the pediment. Other statues and 
finials surrounded the roof itself. Cor­
ner towers of elaborate Victorian design 
and a central clock tower soared above 
the structure. The smaller corner tow­
ers were 94 feet high, and the larger 
central tower climbed to 186 feet above 
the city street. 

The hotel to the rear of the fourth 
courthouse, which itself had been used 
as a temporary courthouse, was torn 
down in later years. A rear addition on 
the rormer site of th e hote l was 
attached and extended the courthouse 
to Church Street on the south. The 
exterior of the enlarged courthouse was 
finished in stone at this time. Benz & 
Sons. Architects designed the addition 
and renovation. 

Then, in September 1906, a powerful 
hurricane struck Mobile. The court­
house survived wind and rain damage. 
but its rooftop statuary and towers did 
not. The cour thouse was repaired 
in 1907, but the roof no longer had 
statues and the rebuilt clock tower was 
greatly reduced in size. The smaller 
corne r towers were permanently 
removed. 

The Benz-designed courthouse served 
Mobile for almost 70 years . In the 
1950s, the county built a fifth court­
house on the same site. It was complet­
ed in 1959. The architect was Cooper 
Van Antwerp, and the contractor was 
Daniel Construction Company or Birm­
ingham and Dal las. The total cost of the 
building was $4,717,413. Unlike the 
prior courthouse, most or the signifi. 
cant ornamentation for th is building 
was located on the interior rather than 

Samuel A. 
Rumore , Jra 
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the exterior. Courtrooms contain sym­
bolic works of art and the building is 
replete with mura ls, quotat ions and 
sculptures. 

In 1977 -78, a courthouse annex was 
added. Laraway & Crider, Architects 
prepared the plans and supervised con­
struction while Ray Sumlin Construc­
tion Company, Inc. served as builder. 
Total cost was $1.6 million. It is signifi­
cant that the annex was built around 
the historic Levert House at 151 Gov­
ernment Street which today houses the 
Mobile Bar Association. 

Architect's ,node/, J.fobile CounJy/City Building 
Coutfesy of the ~tobile County CommiJ.Siott 

The sixth structure built to serve as a 
courthouse was authorized in 1971 and 
completed in 1973. This separate court -
house serves as the Mobile County 
Youth Center and Juvenile Court. This 
facility is located at 2315 Costarides 
Street. The firm of Wood, Phelps & Ste­
ber served as architects. Ben M. Radcliff 
was the contractor. The total cost for 
this project was $3.5 million. 

Presently, a new Mobile County-City 
government complex is under construc­
tion. A ceremony marking the start of 
construction on the 585,000-square­
foot Government Plaza took place in 
December 199 l. The location or the 
COlirthouse will be the site of the for­
mer Greyhound Bus terminal, one 
block west of the present courthouse on 
Government Street. 

The design of the new structure was 
chosen in a national design competition 
conducted under AlA standards (Ameri­
can Institute of Architects). There were 
195 entries. The jury consisted or seven 
architects from throughout the coun­
try. The winni ng design came from 
Harry Colemon and Mario Bolullo of 

Houston , Texas, in association with 
Frederick Woods of Mobile. Construc­
tion manager for the $58 million pro­
ject is the Hardin/Haston Joint Venture. 

This building is one of the most excit­
ing and futuristic public buildings ever 
constructed in the State of Alabama. 
The designers have created a post-Mod­
ernistic 21st Century architectural style. 
The two government buildings will be 
connected by a ten-story cascading atri­
um. Bold geometric shapes will be used, 
and U1e mechanical and structural sys­
tems will be exposed for emphasis. 

The complex was originally planned 
to contain 22 circuit, district, domestic, 
municipal, and ceremonial courtrooms. 
Modifications may change that number. 
The County of Mobile will be owner and 
landlord of the structure while the City 
of Mobile will be a tenant and pay rent. 

During the excavation for the project, 
several historic sites were uncovered. 
More than 150,000 artifacts dating from 
French and even Indian times were dis· 
covered. Archaeologists found coins 
minted in France as early as the 1720s. 
A permanent museum highlighting the 
archeological finds will be housed on 
the lower level of the county building. 

Security will be one or the key fea­
tures of the complex. There will be pri­
vate entrances for court and support 
personnel. Prisoners will not be seen by 
the public except in the respective 
courtrooms. 

The complex is expected to be com­
pleted in U1e ran of 1994. It should be 
the subject of an updated article at that 
time. 

The author acknowledges the follow­
ing printed sources: Mobile- The life 
and Times of a Great Southern City, by 
Melton Mclaurin and Michael Thoma­
son; From Fort to Port-An Archifec -
1 u ral History of Mobile, Alabama, 
1711-1918, by Elizabeth Barrett Could; 
and "Mobile County Courthouses", by 
Ra I ph C. Ho I berg, Jr., The Alabama 
lawyer, October 1979, p. 518-26. 

The author further acknowledges the 
assistance of Judge Douglas Johnstone, 
courth ouse project admin istrator 
Clifton Lambert, Mobile Bar Association 
Executive Director Barbara Rhodes, 
archeologist Greg Spies, the University 
of South Alabama Archives, and Mobile 
attorney Lionel Williams. • 

JULY 1993 / 231 



The Alabama Limited 
Liability Company Act: 

O n May 17, 1993, Alabama's ver­
sion of the Limited Liability 
Company Act, Senate Bill No. 

549, (hereinafter the "Act") passed the 
Alabama Senate and House.' As of the 
submission of this article, the act was 
awaiting the signature of the Governor. 
Assuming that the act is signed into law, 
it has an effective date of October l, 
J 993. Alabama would become the 27th 
state to join the growing number of 
states authorizing use of this new type 
of entity. 

Introduction 

A limited liability company is a hybrid 
form of entity that provides the possible 
combination of the beneficial tax status 
of a partnership with the limited liability 
offered by a corporate structure. The 
entity is treated like a corporation for 
liability purposes, but, if properly struc­
tured . the entity will be treated as a 
partnership for federal income tax pur­
poses. This means that the "best of both 
worlds" is possible: pass-through taxa­
tion and no liability exposure to the 
owners. 

Passage of the act means that Alaba­
ma practitioners must become familiar 
with the terminology associated with 
this new busi ness entity. An LLC is 
owned by "members" instead of share­
holders or partners. An LLC is created 
by filing "art icles or organ ization," 
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A New Entity Choice 

resembling a certificate of limited part­
nership, wit h the appropriate state 
authority. Under the act, the Articles of 
Organization are to be filed with the 
local judge of probate's office similarly 
to the way corporations and limited 
part nersh ips are filed.' The internal 
operations of an LLC can be governed by 
an "Operat ing Agreement" that would 
typically contain the same type of provi­
sions as bylaws or a partnership agree­
ment. Additiona lly, the LLC may be 
managed by designated "managers'' or 
by the members. 

History/Background 

The first state permitting organization 
of an LLC was Wyoming in 1977 in spe­
cial interest legislation for an oil compa­
ny.' A similar statute was enacted in 
Plorida not long thereafter.' 

In November 1980, the Internal Rev­
enue Service issued a private letter rul­
ing classifying the LLC formed under 
the Wyoming Act as a partnership for 
federal tax purposes. The Service, how­
ever. also issued proposed regulations 
under Section 7701 of the Internal Rev­
enue Code of 1986. as amended ("IRC" 
or "Code") that would have denied part­
nersh ip classification to any entity in 
which no member had personal liability 
for the entity's debts. After quite a bit of 
negative commentary from practition­
ers, the regulations were withdrawn and 
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the IRS institute d a study project Lo 
address the issue. 

After six years of consideration. the 
study project culminated in the release of 
Rev. Rul. 88-76.' This key ruling held 
that an entity formed under Wyoming 
law that had both limited liability and 
centraliied management would be treat­
ed as a partnership for federal income lax 
purposes. Several months later, an LLC 
formed under the l'lorida statute received 
a private letter ruling to the same effect.' 

The significance is that the I.RS has 
and continues to rule that meeting only 
two of the four factors under the IRC 
Section 7701 classification regulations 
(centralized management, limited liabili­
ty, free transferability of inter-ests, conti­
nuity of life) will result in partnership tax 
treatment. The Service recently issued 
three additional revenue rulings holding 
that Virginia,; Colorado' and Nevada' 
LLCs would be classified as partnerships 
for federal tax purposes. 

Recent statutory activity 

ln 1990, as a result of Rev. Rul. 88-76, 
Colorado" and Kansas" became the third 
and fourth states to enact LLC legislation. 
In 1991, four states, Utah." Virginia," 
Texas,"and Nevada" , enacted statutes, 
and last year, Arizona," Delaware,n llli­
nois," Iowa," Louisiana," Maryland," 

" Minnesota, Oklahoma." Rhode Island" 
and West Virginia" all enacted statutes 
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allowing the organization of LLCs. Thus 
far, in 1993, Arkansas," Georgia;' Idaho," 
Michigan," Montana," New Mexico," 
North Dakota", and South Dakota" have 
passed legislation and two state.s. Indi­
ana" and Mississippi," have enacted 
statutes allowing the registration of for­
eign LLCs. 1\venty-eight states presently 
recogni1..e the LLC form with most of the 
other states currently studying enact· 
ment of LLC legislation. 

Locally, the Alabama Law Inst itute 
requested that the Revised Limited Part­
nership Act Project Advisory Committee 
reconvene. The group began meeting 
formally in early 1991 and completed a 
working draft for submission to ALI in 
February 1993. Bills were introduced 
into the state Senate" and House" on 
March 18, 1993 and March 25, 1993, 
respect ively, and final approval was 
achieved in the House May 17, 1993, the 
last day of the regular legislative session. 

Basic LLC terminology 

Although there exists a draft form of a 
prototype LLC act and a version from the 
Commissioners on Uniform State Laws, 
each state has adopted its own unique 
statute, many of which differ materially 
from the model acts. All of the statutes 
combine characteristics of partnerships 
and corporations. The acts draw upon 
the Revised Uniform Limited Partner­
ship Act with provisions borrowed from 
the Revised Model Business Corp0ration 
Act added to deal with issues that result 
from the absence of a general partner. 
Our act is no different. We have tried to 
pull the favorable components from a 
number of exist ing and proposed 
statutes as well as coming up with provi­
sions that are unique to Alabama. 

To have an unders tanding of how 
LLCs operate. one must first grasp the 
new terms being used nationwide. The 
terminology, like the statutory drafting 
issues, also differs somewhat from state 
to state. In Alabama, we have chosen the 
more commonly used terms in drahing 
our statute. Some of the basic terms and 
their definitions are set forth below: 

A. Members 
An LLC is formed by two or more 

"members." In some states, the statute 
permits one-member LLCs, but. because 
of the detrimental affect on partnership 
tax status, our statute requires formation 
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by at least two members and will not 
presently permit one-member LLCs." 

B. Articles 
The LLC is formed by filing "articles of 

organization" with the probate judge's 
office containing certain basic informa­
tion (including, but not limited to, the 
name of the entity, the period of dura­
tion, the purpose, the names and 
addresses of the initial members, and the 
managers, if any)." The analogous part­
nership document would be the certifi­
cate of limited partnership. 

C. Operating agreement 
The members may enter into an agree­

ment, referred to as an "operating agree­
ment," which sets forth greater detail 
regarding operation of the LLC and the 
relationship of the members to each 
other ... This type of agreement is analo­
gous to a partnership agreement and can 
be a very important component in pro­
viding the desired nexibility in an LLC 
formation. 

D. Interests 
Members have "interests" in an LLC, 

just as partners have "interests " in a 
partnership. Shares of stock are not ordi· 
narily issued but the new statute pro­
vides that certificates representing the 
interesl~ can be issued, if desired." 

E, /lfanagement 
The Act provides that the members 

can either designate "managers" or 
reserve management to themselves." 

F. Purposes and powers 
LLCs may generally be organized for 

any lawful purpose, altho ugh most 
statutes, including ours, provide a list of 
standard powers of the LLC similar to 
our corporate powers provisions." 

G. Governance and finance 
An LLC may be organized in ways that 

permit almost any economic and man­
agement relationship that tl1e members 
wish. There may be preferred interests 
and rights, special allocations or other 
forms of participation in the ownership 
of the entity. These items would be set 
forth in an operating agree ment ." 
Depending upon how the entity is struc­
tured, either the members or managers 
elected by the members have the power 
to bind the entity. 

Advantages over 
other entities 

A. Advantages of UC 
over S Corporation 

An LLC offers significant advantages 
over an S corporation. Unlike S corpora­
tions that Ii mit the number of share­
holders to 35, there is no limit on the 
number of members of an LLC." Simi­
larly, there is no restricUon on the type 
or charac ter of members of an LLC. 
Nonresident aliens, corporations, part· 
nersh i ps and trusts may all own LLC 
interests. This relaxation of ownership 
criteria is probably the single most 
important difference which causes a 
preference for LLCs over S corporations 
and has sparked heavy interest in LLCs 
for use by foreign investors and corpo­
rate joint venturers. In addition, an LLC 
can own 100 percent of the stock of 
another corporation, whereas an S cor­
poration cannot be a member of an affili­
ated group." Ownership ofsub-sidiaries 
by LLCs is particularly useful if the LLC 
will be operating i.n a state that does not 
currently recognize LLCs. 

Because LLCs may be treated as part­
nerships for tax purposes, the members 
of an LLC enjoy a variety of tax advan­
tages not available to S corpora tion 
shareholders. The transfer of appreciated 
assets to the LLC in exchange for an 
interest in the LLC can be nontaxable 
under rRC Section 721 unless liabilities 
associated with the transferred property 
exceed basis. In addition, the subsequent 
gain on the appreciated property con­
tributed, attr ibutable to appreciation 
before the transfer, may be allocated back 
to the transferor. Contrast this treatment 
with that of an S corporation. Unless the 
transferor owns 80 percent of an S COrpO· 
ration, under [RC Section 351, the gain 
on the appreciation will be recognized 
upon transfer and the S corp0ration will 
allocate the gain on the subsequent sale 
of the appreciated property proportion­
ately, thus creating a disproportionate 
allocation of taxable income. 

A member's basis in his LLC interest 
includes a share of the LLCs debts. In 
contrast, a shareholder in an S corpora­
tion may not include in stock basis any 
share of the S corporation's debt. LLCs. 
because they may be treated as partner­
ships. can also take advantage of the hen-
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efils of an I RC Sect ion 754 election. 
When an LLC interest is transferred, the 
transferee may step up Lhe basis of his 
share of the LLC's property (the inside 
basis) to fair market value. Similarly, 
when an LLC makes a distrib ulion of 
property to a member, the LLC may step 
up the adjusted basis of its property by 
the amount of gain recognized by the 
distr ibutee-member. There is no coun­
terpart to U1e IRC Section 754 election 
under subchapter S. When the S corpo­
ration subsequently sells or distributes 
appreciated property, the transferee S 
shareholder will recognize his share of 
the gain and will further increase his 
basis in stock only recognizing the loss 
as a capital loss upon liquidation. 

l,LCs also can specially allocate items 
of income, gain, loss, deduct ion, and 
credit among its members provided the 
allocation meets the definitions for "sub­
stantial economic effect" under the !RC 
Section 704(b) regulations. In contrast, 
if subchapter S corporat ions attempt 
provisions similar to special allocations, 
they may violate the "one class of stock" 
rule under [RC Section 1361. 

Finally. the mi es for S corporations 
have become extraordinarily complex and 
contain many traps. LLCs present clients 
with an alternative that can give them the 
same limited liability and now-through 
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la.xation, but which will not require the 
application of the S corporation rules. 
This will likely create demand for LLCs. 

B. Advantages of an LLC over a 
limited partnership 

The key difference between partnerships 
and LLCs is that an LLC offers absolute 
limited liability to its members whereas. 
in a partners hip, even a limited part­
nership, one partner (the general partner) 
has liability exposure. Although this can 
be mitigated by using a corporate general 
partner. issues are always raised regarding 
the net worth or capitalization of the gen­
eral partner, the general partner's mini­
mum interest in the partners hip, and 
possible loss of pass-through taxation to 
the extent of the corporate general part­
ner's interesl In contrast, barring guaran­
tees or other special arrangements, no 
member of an LLC has personal liability 
for the debts of the entity. 

Because it provides limited liability to 
all owners, an LLC U1at is classified as 
a partnership can also offer more desir­
able basis allocations than a limited part­
nershi p. rn a limited part nership, 
all liabilities are allocated entirely to 
the genera l partners except (a) those 
for which U,e limited partners are at risk 
due to a personal guaranty and 
(b) those tha t under state law al­
low recourse only to partnership pro­
perty, since genera l par tners alone 
are perso nally liable . Con trast t his 
with LLCs in which all members have 
limited liability and so all liabilities 
no t persona lly guara nteed can be 
allocated to all t he members, th us 
more effect ively sprea ding the allo­
cation for purposes or basis. 

In addition, LLC members can partici­
pate in management of the LLC without 
risking their limited liability status. A 
limited partner participating in the day­
to-day management of the partnership 
who may lose his status as a limited 
partner. 

This may also mean that LLC members 
can participate in management for pur­
poses of the material participation tests 
of the passive loss rules without losing 
their liability protection. Ta.xpayers are 
still seeking clarity on this issue because 
IRC Section 469(h)(2) states that, "except 
as provided in regulations, limited part­
ners do not materially participate." The 
general belief is that it is inappropriate to 

apply the limited partner "per se" rule to 
LLC members, because LLCs are 
designed to permit active involvement by 
members in the management of the busi­
ness and any assumption that LLC mem­
bers are likely to be merely pass ive 
investors is incorrect. lf IRC Section 
469(h)(2) is based on an assumption that 
those having limited liability do noL 
partic ipate in the management of the 
business, it would clearly be a mistake to 
apply this same rationale to LLCs. 

Tax issues relating to LLC 
classification as partnership 

The definitions of the terms "corpora­
tion" and "partnership" are contained in 
l RC Section 770 l. The term "corpora­
tion" is defined to include associations, 
joint stock companies, and insuran ce 
companies. In contrast, the term ''part­
nership" is largely defined in terms of 
what it is noL I RC Section 770 J (a)(2) 
states that a partnership includes a syn­
dicate, group, pool, j oint venture or 
other unincorporated venture which is 
not, for purposes of the Code, a trus t, 
estate or corporation. 

Because the definitions in me Section 
7701 are too broad lo be of use to practi­
tioners, the Treasury Regulations under 
LRC Section 7701 provide the main tests 
for classification of an entity." The regu­
lations list si.x characteristics ordinarily 
found in pure corporations, two of which 
(associates and an objective to carry on 
business and divide the gains therefrom) 
are common to both corporations and 
partnerships and are ignored for pu11,os· 
cs of the LLC analysis. 

The classification or an entity as a cor­
porat ion depends on the presence or 
absence of U1e four corporate character­
istics or (a) limited liability. (b) continu­
ity or life, (c) free trans ferab ility or 
interests, and (d) centralization of man­
agement. In Rev. Rul. 88-76, the lRS 
ruled U1at an entity organized under the 
Wyoming Act would be classified as a 
partnership for lax purposes because the 
entity possessed: 

l ) limited liability and 
2) centralized management, 
but it lacked: 
l ) continuity of life and 
2) free transferability of interests. 

(Continued on page 236 ) 
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The Alabama Limited 
Liability Company Act: 
A New Entity Choice 
(Continued from page 234) 

Because of the necessity of maintain­
ing partnership treatment for tax pur­
poses, the classification issue is lhe most 
impor tant consideration in form ing 
LLCs. Therefore, tax practitioners draft­
ing LLCs should focus on the issues con­
cerning each of these characteristics as 
follow: 

A, Limif£d liability 

1. Generally Lacking-Because of the 
nature of the LLC statutes, which limit 
each member's liability for the LLC's 
debts to the amount of the member's 
contribution lo the LLC capital, it is gen· 
erally assumed that an LLC will possess 
the corporate characteristic of limited 
liability. 

2. Effect of Personal Assumption of 
Liability-In some instances it might be 
preferable to provide general liability for 

al least one member, such as a corporate 
member, if two of the other corporate 
characteristics are considered more 
essential to the enterprise but federal la.x 
classification as a partnership is still 
desired. It is unclear whether the IRS 
will take the view that such a personal 
assumption causes lhe LLC to lack limit­
ed liability. If the service were to view 
personal assumptions this way, practi­
tioners would have greater flexibility in 
structuring an LLC to qualify as a part­
nership. 

B. Dmtinuily of life 

1. Approved Provisions-Rev. Rul. 88-
76 held that an LLC formed under the 
Wyoming statute lacked continu ity of 
life because the statute provided that the 
LLC would be dissolved upon the occur­
rence of any of the following events: (a) 
when the period fixed for the duration of 
the company expired, (b) by the unani­
mous written consent or all the mem­
bers, or (c) by the death, ret irement. 
resignation, expulsion, bankruptcy, dis­
solution of a member, or the occurrence 
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of any other event that terminates the 
continued membership of a member, 
unless the business of the company was 
continued by the consent of all the 
remaining members. The contingency 
for continuation was great enough such 
that the entity was found to lack conti­
nuity of life. 

2. Burdensome Nature-This type of 
provision has been fol lowed in most of 
the LLC statutes enacted subsequent to 
Wyoming's. Practically speaking , it 
imposes a significant burden upon LLCs. 
If or when any of the enumerated events 
occur, a unanimous vote of the remain­
ing members is necessary to continue 
the LLC. In LLCs wilh many members, 
the likelihood of the event's occurrence 
and the difficulty of obtaining unani­
mous consent to continue existence may 
not be acceptable. In comparison with 
limited partnerships. only the event's 
occurrence with respect to the last 
remaining general partner will trigger a 
dissolution. 

3. Tie Dissolution to One Member's 
Status-As a planning alternative, it may 
be possible for an LLC to lack continuity 
of life even if only one of the listed 
events will cause a dissolution and 
even ir the occurrence of such event is 
tied to only a specified one 9f the mem­
bers. This would dramatically reduce 
the instances in which an agreement 
to continue is necessary. These issues 
are currently being discussed with 
the IRS, and it is expected that a Rev­
enue Procedure similar to Rev. Proc. 89-
12, which addresses similar issues in the 
partnership area, wil I be forthcoming. 

4. Majority Consent to Continue­
Another way to potentially reduce the 
burden of this restriction would be to 
lower U1e consent requirement for con­
tinuation from unanimity to majority, 
By comparison, with limited partner­
ships. majority consent to the election or 
a new general partner is accepted. 

5. Pre-Agreement to Continue-The 
Florida statute contains a provision that 
would permit the members to "pre­
agree'' to continue upon the occurrence 
of an event of dissolution. The IRS' view 
seems to be thal such pre-agreement 
would cause an LLC still to possess con­
tinuity of life. 

6. Fixed Term Provisions- The 
Wyoming, Florida and Colorado statutes 
limit the life of all LI..Cs to 30 years. No 
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ruling has addressed whether such a 
provision Is a necessary eJement of a 
sllltute in order for LLCs formed under it 
to lack continuity of life. IRS representa­
tives have informally indicated that 
although an LLC statue should follow 
RULPA in requiring that one event of 
dissolution will be the expiration of a 
defined term of years, the term need not 
be limited lo thirty years. Most of the 
recently enacled statutes do not include 
fixed term provisions and neither does 
the Alabama Sllllute. ~ 

C. Pree tro11sferabilitg 

1. Standard Provision-The IRS regula­
tions provide that an organization pos­
sesses lhe corporate characteristic of free 
transferability if a member is able to sub­
stitute another person for themselves 
"wilhout the consent of other members." 
The regulations provide that in order for 
the power of substitution to exist in the 
corporate sense, the members must be 
able, 1"ithout the consent of the other 
members, to confer upon a substitute 
member all of the attributes of his inter­
est in the organization. ln Rev. Rul. 88-
76, the IRS held that the Wyoming LLC 
lacked the corporate characterist ic of 
free transferability because the consent 
of al l members was requi red for an 
assignee of an interest Lo become a sub­
stitutr member in the LLC. 

2. Fle.~ibilit)'-Unanimous conSenl of 
all members to substitution of new 
members is another restriction which 
could be burdensome to all but very 
closely-held LLCs. Some state statutes 
give LLCs the right to reduce Lhis 
requirement by a provision in the arti­
cles of organization or the operating 
agreemcnL. 

3. Majority Consent-Similar to conti­
nuity of life, one way to make this 
requirement less burdensome would be 
to provide for a mere majority to consent 
to substitute a new member. It 
is unclear whether the IRS would con­
sider this level of consen t sufficient 
to cause the LLC to lack free transfer­
ability of interesL However, precedent 
with respect to certain other types of 
entities is encouraging. f'or example, the 
requirement of consent of the general 
partner lo substitution of a new limited 
partner ha~ been considered a sufficient 
restriction lo cause transferability to be 
lacking for limited partnerships. 
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4. Tie Substitution to One Member's 
Consent -Another way to make the 
restriction less burdensome would be 
to provide that transfer is subject to the 
consent of a particular member, rather 
than a majority or all of the other mem­
bers. This would be similar to the typical 
limited partnership in which the general 
partner must approve transfers. 

D. Ce11trallred mo11ageme11t 

I, Regulatory Test-The classification 
regulations hold that an organi1.ation has 
centralized management if any person or 
group has continuing. exclusive authori­
ty Lo make management decisions." 

2. Application to LLCs-lo Rev. Rul. 
88· 76, the Wyoming LLC was held to 
have the corporate characteristic of cen­
tralized management because only three 
out o( 25 members were designated as 
managers. Where management bas been 
re5erved lo all the members. the IRS has 
held that the l,LC lacked centralized 
management ... Apart from these two 
extreme situations, the proper analysis 
and result of other management situa­
tions is unclear. ln the limited partner­
ship context, the ms Lakes the view that 
management is centralized if the general 
partner has less lhan a 20 percent inter­
est in the venture." 

8. Procedural issues 
related to classification 

I. Applicatlon of Rev. Proc. 89-12-ln 
Rev. Proc. 89, 12, the JRS set forth its 
standards for issuance of a ruling that a 
limited partnership will be lrealed as a 
partnership for federal income tax pur­
poses. It is currently unclear whether 
these ruling slnndards are being applied 
lo L.LCs. Many of the standards are diffi­
cult or inappropriate lo apply to LLCs. 
Alter recent conversations with the rRS, 
it is expected that the Service will issue a 
parallel revenue procedure applicable to 
LLCs. 

2. "Bulldproor · Statutes-The Wyom­
ing statut.e is referred lo as a bulletproof 
statute because it did not permit the 
members to \'ill')' b)' agreement from the 
restrictions on transferability of interests 
and continuity of life. Thus, any LLC 
formed under Wyoming law will lack 
these characteristics and will definitely 
be treated as a partnership for federal 

income tax purposes. 

3. Flexible Statutes -More recently 
enacted statutes in other states apply the 
same restrictions to LLCs, "unless pro­
vided otherwise in lhe Articles 
of Organization or the Operating Agree­
ment " In these states, practitioners 
who vary from the general or "default" 
rule, will assume the risk that their vari­
ation will not cause the LLC to fall on 
the wrong side of the classification test. 
In view o( llt S movement on some 
rules, the Alabama Drafting Committee 
opted for a somewhat Oexible approach. 

a. Free Tra11sferabilitg-Sectfon 33(a) 
or the acl provides the following 
language: "ucept as olhen,~se provided 
in writing in an operating agreement, an 
assignee of an interest in an LLC may 
become a member only if the other 
members unanimously consent." 

b. Conti11uit11 of life -Section 37 or the 
act provides the following language: "An 
LLC is dissolved ... upon ... an event of 
dissociation of a member unless ... the 
legal e.~istence and business of the LLC 
is continued by the written consent of all 
the remaining members within 90 days 
after the event or dissociation or as oth­
en;•ise slated in the articles or organiza­
tion." 

Oth er iss ues 

A. Stat, taxat/011 

I. State Income Tax-Most slates are 
following the federal example and are 
treating LI.Cs as partnerships for state 
income lax purposes. Wyoming and Col­
orado" treat Ll,Cs as partnerships for 
stat e income tnx purp oses, as does 
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Virginia," Marylnnd" and North Caroli­
na.• Similar slllte tax results (no tax at 
lhe entity level and income passes 
through to lhe owners) can usually be 
attained by using a limited partnership 
wilh a corporate general partner, an S 
corporation or a C corporation (if it pass­
es all of its Income through to its owners 
as salary or other deductible payments). 
The exception to the general rule is 
l'lorida, which treats LLCs as corpora­
tions for purpo.ses of applying the Florida 
corporate income tax. Plorida, however, 
has no st.ate Individual income tax. 

2. Franchise Tax-If the analogy to 
partnerships applies. no franchise tax 
should apply to LLCs. At the lime of this 
article , thls issue was still being dis­
cussed with the Alabama Department of 
Rewnue. 

8. Transaction of business in states 
nol havillg limited liability rompang 
statutes 

The ability or LLCs to transact beyond 
their state of organization is still an open 
question. While several statutes provide 
that other states should recognize LLCs.'' 
there is sllll uncertainty as to how readily 
stales without LI.C statutes will recog­
nize the entity. In 1990. Indiana enacted 
a provision requiring foreign LLCs to 
register wllh lhe secretary of state prior 
to transacting business in the state." 
Even if the limitations on the personal 
liability of the members are established 
under the law or the state in which an 
LLC is organized, a question remains as 
to their liability under the laws of states 
that do not yet have Ll,C legislation. 

A state that has not adopted an LLC 
statute may treat an LLC as a general 
partnership, may treal it as a foreign 
incorporated entity, or may refuse to rec-
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ognlze it at all. The treatment selected by 
each state will determine the rights or 
the entity and its members. Unfortunate­
ly, courts ha\" had a tendency to charac­
terize unincorporated entities as general 
partnerships when no other provision of 
state law seemed applicable. 

Professionals 

A. /11 geueral 

Professionals long have practiced as 
partnerships, partly In order to obtain 
tax beneOts. Despite the risk of individu­
a I liability for the firms debts, profes­
sionals have cherished the financial 
reward and status of making partner. 
Beginning in the early 1960s, in 
response to demands by professionals, 
many state and regulatory bodies devel­
oped rules ror professional associations 
and corporations. By 1970. virtually all 
states had adopted statutes or rules per· 
milting professional corporations or 
associations. 

Although they are permitted to prac­
tice in proressional corporations or asso­
ciat ions, and although there may be 
benefits to operating a service business 
as a C corporation under the appropriate 
circumstances, many professionals con­
tinue to practice as general partnerships. 
One reason is that use of a C corporation 
subjects the l'nlity to a second level of 
taxation. and potentially lo a higher tax 
rate. This problem is not necessarily 
resolved by paying large salaries and 
bon~. which reduce the income of the 
firm to zero because of issues concern­
ing the reasonableness of compensation. 

The risk or choosing partnerships has 
become i11creasingly clear to profession­
als. Therefore attorneys, accountant s 
and olher professionals have actively 
sought to use the LLC form in order to 
limit their liability for the negligence 
and malfeasance of others in the firm 
while avoiding the tax problems or C cor­
porations. 

Because both accounting and legal 
professionals often have financial 
arrangements among the owners which 
may not be satisfied by the simplicity of 
an S corporation, many have been con­
strained to use a C corporation if they 
wanted to limit personal liability. This 
then subjects the entity to double lllxa­
tion. The LI.C may allow professionals 

to attain the limitations on liability, 
while avoiding the tax problems of C 
corporations. 

Most. if not all , of the recent LLC 
enactments, including Arizona. Iowa, 
Utah, Kansas, Texas and Virginia, allow 
professionals to use LLCs. Although in 
some states use of LLCs by professionals 
appeared to be difficult on first consider­
at ion, upon reflection short ly after 
enactment. they have reversed express 
prohibitions on the practice of profes­
sionals. 

8. Alabama statute 

The Alabama statute followed the 
same logic used when addressing prac­
tice as a professional corporation. If the 
State conditions the use of a professional 
corporation on certain requirements, 
then the use of LLCs should be likewise 
conditioned ... In the powus provisions 
in our statute. the LLC is permitted to 
render professional services but the enti­
ty is made subject to the same restric­
tions as contained in the Professional 
Corporation Act." 

Conclusion 

The information contained in this 
artic le is intended to be merely intro­
ductory to this new entity that, by the 
time this article is published. should be 
part of the Alabama Code with an effec­
tive date of October I. 1993. There can 
be no question that limited liability 
companies fill an important gap in the 
alternate business forms available. To 
the extent these entities provide the 
flexibility and integra ted taxation or 
partnerships, combined with the busi­
ness benefits or limited personal liabili­
ty, they will likely be useful as a 
met-hod or conducting many forms or 
business. Necessary lo U1e further devel­
opment of LLCs is a general recognition 
or the limited liability company as a 
business entity In more states, which 
will provide certainty with respect to the 
liability of members. With current 
recognition by 29 stale$ and many more 
in various stages of enactment , ii 
appears likely lhat businesses through­
out the country will be looking with 
increasing interest on the limited liabili­
ty company ns n form for operation in 
the 90s. • 
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COPYRIGHT LAW 

SURPRISES FOR 

NON-COPYRIGHT 

LAWYERS 
By Benjamin B. Spratling Ill and Beall D. Gary, Jr. 

C
opyright la1 is "tremen\lously send him oack a,copyright. He will 
counterinluiti e._'' "hard to grasp" then have 'copyrighted' his,work 
and a "mind-numbing collection and will own a copyright in il. If, 

of inconsistent, indeed incoherent, com- however, he doesn't feel like going 
plexities.'' 1 Pei'.haps that is vhy most to the bother of copyrighting his 
lawyers and laymen alike are surprised work, he can instead offer il, as yet 
by many of the provisions of copyright uncopyriglited, to a publisher. The 
law. This article seeks to alert the non- publisher will decid~ wliether ii is 
copyright lawyer to some of the Lltlle good enoug!) to publish, and if so, 
known or misunderstood provisions"or- the pub lishe r will take care or 
the fede.ral Copyright Act of 1976 (the sending it off to the Copyr ight 
"Copyright Act"). Office to get it copyrighted. In that 

COPYRIGHT MYTH 
According to a leading copyright 

scholar, most people, including most 
lawyers, have a rather concrete idea of 
how copyright law works, although ii 
has little to do with actual copyright 
la,11. Professor Jessica Litman describes 
this popular idea or myth as follows: 

A creative person creates some­
thing - a book, or a song, 01· a 
painting. lf that person is especially 
protect ive of his rights, he can 
acquire a copyright. To do this, he 
sends his creation to the Copyright 
Office in Washington, which exam­
ines it to ascertain whether il is 
good enough. If the people in the 
Copyright Office decide that it is 
sufficiently imaginative, and not 
duplicative of works U'llll have been 
copyrighted in the past, they will 
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event, of course. the publisher will 
own the copyright. Once one has 
been granted a copyright by the 
federal government, one is entitled 
lo put a copyright notice on one's 
work, and to invoke the law's pro· 
tection against plagiarism.' 

This popular myth is probably derived 
in part from old copyright statutes and 
from a fallacious merging of copyright, 
trademark and patent doctrines. 

THE SUBJECT MATTER OF 
COPYRIGHT 

Actual copyright law is quite different 
from the copyright myth quoted above. 
Sect ion 102 of the Copyr ight Act 
addresses the subject matter of copy­
right, and provides in pertinent part as 
follows: 

(a) Copyright protection sub­
sists .. .in original works of author-

ship fixed in any tangible medium 
of expression, now known or later 
developed, from which they can be 
perceived. reproduced, or other­
wise communicated, either direct­
ly or with the aid of a machine or 
dev ice. Work s of authors hi p 
include the following categories: 

(I) literary works; 
(2) musical works, including 

any accompanying words: 
(3) dramatic works, including 

any accompanying music; 
(4) patomimes and choreo­

graphic works; 
(5) pictorial, graphic and sculp 

tural works; 
(6) motion pictures and other 

audiovisual works; 
(7) sound recordings: and 
(8) architectural works.' 

Since the Copyright Act covers "origi­
nal works of authorship ," does this 
mean that letters and memos written by 
lawyers are automatically copyrighted? 
In other words, are the typical attor ­
ney's file cabinets full of unregistered 
but valid copyrights? ''Of course not," 
the attorney says. "because my letters 
and memos are not creative like books, 
songs or paintings. " He remembers 
reading that facts, ideas, names and 
titles cannot be copyrighted. True, but 
he may not have heard of copyright 
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law's •scintilla rule" (although Alabama 
lawyers are generally considered nation­
al experts on another "scintilla rule"). 
Originality requires only a very small 
amount - a ·scintilla" - o( creativity. 

Even a work which consists entirely of 
facts (which are not copyrightable) can 
be copyrighted if the facts are arranged 
with a "scintilla" or creativity. The 
amount or creativity required is so small 
that it was not until 1991 that the Unit­
ed Slates Supreme Court in Feist Publi­
cations u. Rural Telephone Service Co., 
Inc. finally settled an old question when 
It determined that the arrangement of 
fact., in the while pages of a telephone 
book did not contain enough crealivi 
to be copyrighted.• Three months after 
the decision In Feist. the Ele~nlh Cir­
cuit in &I/South Adt,1/!rlisillg & !jib-v. 
Donne/leg Inf. Pub. determined tha t 
rearranging the same f"dcts found in the 
while pages (names. addresses and 
phone numbers) under categories sud, 
as Accountants, Attorneys and Ph~•si­
cians required enpugh creativi ty to 
qua lify the yellow pages as a copy­
righ table compilation; however, th 
opinion in Bel/S011/h was vacated JS 
months after it "'as originally is.sued.' A 
rehearing en bane was held February 
17, 1993 but as of the deadline for publi­
cation or th Is article, no new opinion 
had been ls.sued in Bel/Sotilh. 

The drafting of a letter or a memo by a 
lawyer, even if it contains nothing but 
facts, normally involves a "scintilla" of 
creativity and al least qualifies such a let­
ter or memo as a copgn'ghtable compila­
tion. Yet. a copyrighted compilation 
"receives only limited protection .... 
IClopyright protects only the elemenls 
that owe their origin to the compiler -
the selecllon, coordination, andarrange­
ment of focts.'~ As the Supreme Court in 
Feist said, "lnlotwithstanding a valid 
copyright, a subsequent compiler 
remains free to use the facts contained in 
another's publlcation ... so long as the 
competing work does not feature the 
same select ion and arrangement."' 
"ITlhe raw facts may be copied at will." 
Ne\-ertheless, some law>,-ers may be sur­
prised to learn that it is difficult. if not 
impossible, to "surgically remove" only 
the "raw facts" from many compilations 
without also copying the selection and 
arrangement of those facts. For e.xample, 
according to the now-vacated BellSouth 

TME ALABAMA LA WYER 

opinion, the defendant in that case was 
unsuccessful in "extracting" raw facts 
from the )'Cllow pages without also copy­
ing their selection and arrangement. 

CREATION AND OWNERSHIP 
OF COPYRIGHT 

Perhaps most surprising to many 
lawyers is how a copyright is now 
obtained. I\ copyright is automatically 
created by federal law when a work is 
created.' It is not necessary to register a 
copyright lo preserve It." IL will contin­
ue to exist. normally for the author's life 
plus 50 years, whether or not the work is 
published. Even a copyright notice such 
as "<O I 99~ John Doe" is no longer 
required to preserve a copyright for a 
work published on or after March 1. 
J 989.' Neverthtless. registration of a 
copyright and use of a copyright notice 
are both stlll ad\•isable to obtain 
maximum copyright protection. 

Section 202 or the Copyright Act 
makes ii clc.ir thal ownership of a copy­
right is the ownership of an intangible 
right, be~use il,idislinJuishes such own­
ership from ,9wncrship of the mater ial 
object in which the work is embodied." 
In other words, f ights of ownership to a 
compact disk, videotape or book are dif­
ferent from rights of ownership of the 
expression of ideas contained therein. 
The transfer of ownership of any of those 
physical objects does not automatically 
transfer ownership to the copyrighted 
materials which they contain. 

Section 20 I (a) of the Copyright Act 
states that "copyright and the work pro­
tected under this title vests initially in 
the author or authors or the work."" 
Ownership of co1Jyrighl embodies the 
ownership of a variety of separate rights. 
Section 106 of the Copyright Act pro­
vides lhal. subject to various qualifica­
tions, the copyright owner has exclusive 
righL, to reproduce the 1,'0rk, to prepare 
derivative works, to distribute copies of 
the work lo the public, and lo display or 
perform certain works publicly." 

One or the exceptions to the initial 
eopyright ownership provisions set forth 
above concerns works made for hire. The 
work made for hire doctrine frequently 
arises in a situation where an employer 
seeks to have prepared and published a 
book or manual about its procedures, 
processes or services, and wishes lo own 
copyright In the work. It is generally 

desirable to be the owner of a copyright 
in order to have absolute assurance of 
control of the use of the \\'Ork, to ensure 
being able to employ it in any medium 
which may offer an economic opportuni­
ty in the futurt, to obtain greater certain­
ty as lo the period of duration of 
copyright, and to eliminate an author's 
statutory right to terminate grants and 
licenses." The work made for hire doc­
trine provides that if the work is prepared 
by an employee for the employer. then in 
the absence or an express written agree­
ment otherwise the employer will be 
considered the author for purposes of 
copyright ownership, and therefore the 
owner of all the rights comprised in a 
copyright." The work made for hire doc­
trine can also vest initial ownership in 
the emplO)'tr ~ when ~ work is pre­
pared by an independent contractor, but 
only under certain circumstances involv­
ing specified types of works." According­
ly, it is often desirable lo establish an 
employcr-emplo)•ee relationship prior to 
beginning preparation of the work if it is 
important to ensure the employer's own­
ership of copyright." 
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COPYRIGHT AFFECTS THE 
PRACTICING LAWYER 

The attorney who is involved in 
owner-a rchitect cont ract negotiat ions 
will encounter several copyright issues 
relating to the Sections of the Copyright__ 
Act referre d to above. lricluded in the 
Copyright Act's enu merat ion of copy­
rightable matters are "pictorial, graphic, 
and sculptural works''" /which are now 
defined to inc lude "two-dimensional and 
three-dimensional works of fine, graph­
ic, and app lied art , photographs, ... 
charts, diagrams, models, and techn ical 
drawings, includi ng architec tur al 
plans"" ), along with a recently addea 
subsection covering architect ural works. 
Section I 02 of the Copyright Acl renects 
recent amen dments whose effect. in 

conjunction with the adopt ion of the 
Architectura l Works Copyright Protec­
tion Act of 1990" (lhe "1990 Act") is to 

,>r.ovide copyrig ht protection (or t he 
o rit nal design elemen ts of three­
dimefli\iO"nal bu ildings , in addition to 
copyright p'rotect ion for plans. drawings 
and models for such bui ldings. Th e 
American Instit ute of Architects' Stan­
dar d Po,m of Agreement Betwee n 
Owner and Architect renects that copy­
right protection vests in the creator of 
architect ural plans only, providing only 
that drawings and specifications sha ll 
remain the property of the architec t, 
although the owner may reta in copies 
for information and reference in con­
nection with use and occupancy of the 
building. Accordingly, it may be helpful, 

Notice 

if you represent an architect in negotiat­
ing an owner-arch itect agreem ent. to 
ident ify expressly th at copyright on 
building design also should remain th e 
property of the architect." If you repre­
sent the owner, you may wish to expand 
the scope of the license gl'anted with 
respect to use of drawings and specifica­
tions. 

Copyr ight protection with respect 
to drawings is not limited to buildings; 

(or example, the designer who prepares 
plans for a golf course owns copyright 
in those plans at the lime that they are 
created, and many of the same issues 
with respect to the use of such plans by 
the owner would apply lo construction, 
additions to or complet ion of a go lf 

(Continued on page 244) 

SUPREME COURT OF ALABAMA 

Recently, the supreme court issued an opinion in Ex parte Tuck IMs. 1920134, May 14, 19931 __ So. 2d 

___ (Ala . 1993) , affirming an earlie r op in ion by the Alaba ma Cou rt of Civil Appeals 

in McKa y v. Tuck, !Ms . 2910394, October 16 , 19921 __ So. 2d __ (Ala.Civ.App. 1992). 

These opin ions addressed che proprie ty of iacsimile filings under che Alabama Rules o f Civil Procedure . The 

Alabama Supre me Cou rt held that "o th er filings altemptecl by facs im ile transm ission in re lia nce 

on the opinion o( the Court of Civi l Appea ls wil l be taken as p ro per o n the same basis th roug h che 

period endi ng July 31 , 1993. Afcer 1ha1 elate we will noc recognize facsimi le rransmissio ns as filings, 

wit hin the mean ing of ou r rules of court or the statutes ol this state, excep l as statu tes or rules may 

speci fically a uthorize 'f il ing ' by facsim ile transm issio n ." fx Parle Tuck, __ So . 2d at __ . 

After due considera tion , the Supr e me Cour t Standing Commillee on the Rules of Civi l Procedure 

has recommended to Che supreme court that th e Rules of Civil Procedure nol be ame nd ed to 

provide for filing by facsimile transmissio n after July 3 1, 1993. 
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Robert G. Esdale, clerk 

Supreme Court of Alabama 
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September 10 
September 17 
Septembe r 24 

September 24 

October l 
October 8 

October 15 
October 22 

October 29 

November 5 
November 12 
November 12 

November 19 

December 3 
December 10 
December 10 
December 17 

Cumberland School of Law 
Continuing Legal Education 
Fall, 1993 Seminar Schedule 

A Seminar on Damages • Birmingham 
ERISA • Birmingham 
Depo sitions: Technique, Strategy and Control with Paul 
M. Lisnek, J.D., Ph.D. • Birmingham 
AubUDl University Bar Association Bench and Bar 
Conferen ce • Auburn [co-sponsored by Cumberland 
School of Law] 

Annual Bankrup tcy Law Seminar • Birmingham 
Pro fessional Respons ibility : Advertisin g/ 
Specialization • Birmingham 
Representin g Small Businesses in Alabam a - Birmingham 
Recent Developme nts in Criminal Law and Procedur e • 
Birmingham 
Alte.mative Dispute Resolu tion • Birmingham 

Annual Workers ' Compensation Seminar • Birmingham 
Elder Law • Birmingham 
Annu al Business Torts and Antitrust Law Seminar • 
Birmingham [co-sponsored by the Business Torts and 
Antitrust Law Section] 
Issues in Employment Law • Birmingham 

Appellate Practice • Birmingham 
Recent Developments for the Civil Litigator - Mobile 
Produ ct Liability • Birmingham 
Recen t Dev elopment s for the Civil Litigator • Birmingham 

Brochures specifically describing the topics to be addressed and speakers for each of the 
seminars will be mailed approximately six weeks prior to the seminar. If for any reason 
you do not receive a brochure for a particular seminar, write Cumberland CLE at 800 
Lakeshore Drive, Birmingham, AL 35229-2275, or call 870-2865 in Birmingham or 1-800-
888-7454. Additional programs and sites may be added to the schedule . 
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Prepare closing 
documents in 
15 minutes on 

your PC 

Computer-Generated 
Closing Documents & 
Title Insurance Forms 

$995 

Let ProForm help you by 
pertommg ALL calculaoons 
related to the closing because 
it automatically recalculates 
when any changes are made. 
Programmed w,th standa1d 
AL TA rnte insurance policy 
lorms and designed with the 
ltexibihty to create your own 
forms using WordPerfect 
merge capabillt,es 

• HUD-1 Setllement rorms 
• ALTA Title ,nsurance lorms; 
commitments and policies 

• Disbursements Summary and 
Balance Sheet 

• Buyer's Statement and 
Seller's Statement 

• Checks 
• Substitute 1099$ 
• ANY documents you create 

using WordPerfect: Deeds. 
Mortgages. Affldav11s, 
Miscellaneous Lender Forms 

A complete system can Include 
Trus1 Accounting, TIiie Plant 
Indexing, and 1099 Reporting 
Order today and join over 500 
satisfied customers nationwide 
Use ProFOlm lor 30 days and ,t 
not completely satisfied 
SoftPro will give you a full 
refund ProForm is IBM-PC 
compatible end supl)Ol1s most 
laser and 1mpact pnnters 

To order, or for more 
,nformauon, call us today 

SOFTPRO 
Corporation 
P 0. Box 3 1485 

Raleigh. NC 27622 

(800) 848-o143 • (919) 848-0143 
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Copyright Law Surprises 
for Non-copyright Lawyers 

(Continued from page 242) 

course just as Lhey would to a building. 
The applic:ability of lhe Copyright Acl 

oflen extends well beyond lhe realms of 
literature. architecture and entertain­
menl IL can directly affect the practic­
ing attorney as well Take for example 
the use of photographs in civiUitiga­
tion. If counsel engages an independent 
photographer to photograph matters 
rtlevanl lo litigation. such as the scene 
of an accident or a defective product, 
Lhose photngraphs are subject to the 
Copyright Act, and ownership of the 
copyright arises in the photogra­
pher as soon as the photographs are 
taken. It is nol nece~ary for the photog. 
rapher to register the copyright in order" 
lo protect the bundle of rights aris­
ing under copyright law. Thephotogra­
pher delivers lhe photograph to coun­
sel upon payment, which constitutes the 
grant of a license for lhat attorney 
to use Lhc copies provided. Opposing 
counsel may also pay for a license to 
use copies. If. however, opposing coun­
sel does not wish to incur the expense 
of paying for copies. he might attempt 
to obtain them by noticing the photog­
rapher's deposition and including 
with the notice a subpoena duces tecum 
covering the negatives and photo 
graphs, to be provided for copying. 
If opposing counsel were to obtain 
the photographs in such fashion and 
then take them for photocopying, 
however. he could be violating fed­
eral copyright laws. as the procurement 
of photograph$ pursuant to the subpoe­
na duces tecum in no way causes the 
photographer to relinquish his owner­
ship of cogyright with respe<:l lo those 
materials. 

COPYRIGHT INFRINGEMENT 
Copyright infringement occurs by 

virtue of Lhe violation of any of the 
exclusive rights vested in a copyright 
owner, as identified in Section 106 of 
the Copyright Act." An increasingly 
common problem. as computers prolif­
erate in law offices throughout Alabama. 
is the unauthorized use of software pro­
grams such as "Word Perfect,'' "Lotus" 
and "Windows". All such programs are 

protected by copyright, and therefore 
may not be used without a license. 
Terms of the agreement with the soft­
ware supplier dictate the extent of the 
permitted use of any program. Typically, 
the agreement requires that a license be 
purchased for each copy of a program 
used, and simply copying one purchased 
program lo use on ten different comput­
ers constitutes copyright infringemenL 
Section 504 or the Copyright Act pro­
vides civil penalties which can include, 
al a court's discretion, awards of up to 
$20,000 per violation. and of up to 
SI00,000 for "willful" violations. This 
Section of th~ Copyright Acl also pro­
vides for the award of costs and attor­
ney's fees." 

Approximately 800 software manufac­
turers have established a trade organiia­
tiori kno1on as the Software Publishing 
Agency, one of the functions of which is 
to identify and prosecute software copy­
right infringers. The Software Publishing 
Agency has brought many enforcement 
proceedings. typically in multi-count 
complaints addressing unauthorl1,ed use 
of any of the multitude of programs thnl 
most law office computers now employ. 
As the scope of the Software Publishing 
Agency's enforcement efforts expands, it 
will become increasingly e"ldenl that 
users or computer software programs 
should avoid unauthorized duplication of 
programs that they purchase. Most sell­
ers of computer software programs .will 
permit the purchaser to copy the installa­
tion disk and store lhe original for safe­
keeping. Copyright law allows the use or 
backup or archival copies. and modifica­
tions to a program to fil an intended use, 
but the use of addition.ii copies for other 
computers will expose lhe user to poten­
tial copyright infringement or license 
agreernenl breach claims! ' 

A major exception to lhe rights grant­
ed pursuant to Section 106 of the Copy­
right Acl. and therefore a defense to a 
claim of infringement, lies in the doc­
trine of •fair use." The Copyright Acl 
embodies the concept that certain uses 
or material otherwise protected by copy. 
right are to be permitted, "for purposes 
such as cri ticism, comment. news 
reporting, teaching (including multiple 
copies for classroom use), scholarship. 
or research .... "" Section 107 of Lhe 
Copyright Act, which sets forth the fair 
use doctrine, also identifies four factors 
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to be considered in determining 
whether a use constitutes a fair use. 
Those factors are as follows: 

(a) The purpose and character or 
the use, Including whether 
such uses or a commercial 
nature or as for nonprofit 
educational purposes; 

(b) The nature or the copyrighted 
work: 

(cl The amount and subslantlali!Y 
of the portion used in rela, 
lion to the copyrighted work 
as a whole: and 

8 en,Jamln 8 . 
Spr•llln9 m 
llen1""'1n 8 SO<a!"'O 111 
111 orad1J11te ol Auburn 
Unlvo,slty Md the Vlln­
OOrblfl Un.t11ersltv School 
d lnw He Is ~ share­,,_, ..,,11....,_ 
Sllug,,,e, Young & -~ .,..,.,.,,, '"Birmng-

"""'· -
Bea ll D .. Gary , Jr . 
Boall O Gary, Jr 11 a 
l)radutUO ol Ouk& Utd~ 
vt1rt11y and Washington u_....,_" 
UwHe,sasl!or....,. 

.. ""' -s,...ogn. 
"' Young & Johnllon ..., __ 
., l!J"""'Qhlm AJa!Je. ..... 

(dl The effect or the use upon the 
potential market for or value 
of the copyrighted work;" 

The purpose of Lhc doctrine of fair 
use is to balance "lhe exclusive rights or 
a copyright ho~der with the public's 
interest in disseminaUon or infonnation 
affecting areas or unjversal concern. 
such as art, science and industry."" 

REMEDIES 
As identified previously with respect 

to infringement of computer software 
programs . damages are available 
for infringement under the Copy· 
right Act." Slatutol)' damages can also 
include the award of costs and attorney's 
fees." The Copyright Act also provides 
for lmpoundment and destruction o( 

Infringing items as well as injunctive 
relief! ' Criminal penal-ties are also 
available under Section 506 of the Copy­
right Act, and can range up to a fine of 
S250.000 or imprisonment for not more 
than five years, or both." 

SUMMARY 
The provisions or copyright law proba· 

bly affect most practitioners or their 
clients more frequently than they might 
expecL Because the scheme of the Copy­
right Act is often substllntially different 
from what most people expect. it is 
important to be alerl to fundamental 
copyright issues and to take care to 
avoid infringement. • 
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W.H. Welcher , M.D. J.D. M.S.P., F.C.L.M. 

Huntsville 
Suite 104 

3315 Bob Wallace 
Huntsvllle. AL 35805 

(205) 533·2141 

rm: ALABAMA LAWVER 

Forensic Psychiatry 

Medical Malpractice • Insanity as a Defense 

Personal Injury • Will Competency 

Wrongful Death • Workers Compe nsation 

Free Consultation 

Birmingham 
6873 5th Ave. S. 
Birmingham, AL 
(205) 833-4878 
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+ALABAMA STATE BAR ADMITTEES+ 

Lawyers in the family 

James A. Hall, .Ir. (1985) and Ruth Ann Hall 
( 1993) (husl;and and admittee) 

Alesia Hilliard (.1993) and Earl F. Hilliard 
(1968) (admittee and father) 
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Janie Salmon Gilliland ( 1.993) and Floyd R. 
Gilliland (1993) (wife and husband admittees) 

Michael M. Lipscomb (1993), Berl Lipscomb 
(1990) and Albert Lipscomb (1961) (admittee, 
brother and father) 
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+ALABAMA STATE BAR ADMITTEES+ 

Lawyers in the family 

Jomes M. Nivner ( 1993) and Linda C. Flippo 
(1990) (admittee and sis/er-in-law) 

John Crow, II (1993), John Crow (1962) and 
1Vi11sto11 Crow (1992) (admittee, father and 
brother) 

TME ALABAMA LAWYER 

Dionne Smitherman (1993) and Tom Smitherman 
(1980) (admiltee and brother) 

Robert T. Gardner (1993) and Willia m F. 
Gardner (1959) (admi/lee and father) 
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+ALABAMA STATE BAR ADMITTEES+ 

Katharine Lynn Braden Floyd May Gilliland, Jr. 

December 1992 Admittees James Darnell Brandyburg Janie Salmon Gilliland 
Scott Patrick Archer William Howard Brode Larry Edwin Givens 
Melvin Lamar Bailey Ashley Butler Bryan Beth Ann Godfrey 
Albert Owen Drey, 111 John Robertson Caldwell Robert Lloyd Gorham 
Charles MacNeill Elmer Teddi Lane Carte Therese Hagemann Green 
Warren Alberl Flick '!'racy Wayne Cary John Crow, Jr. 
William Jackson Freeman Basil Timothy Case John Lance Guinn 
Sabrie Cracelyn Craves Gregory Lee Case Stephen Willis Guthrie 
Corrie Patricia Haanschoten Jennifer Michaels Chambliss Jack Danny Hackney 
Paula Daugherly Kennon Phillip Wayne Chancey, Jr. John Patrick Hagood 
Lewis Wardlaw Lamar Sandra Jeanne Childress Ruth Ann K. Hall 
Billie Boyd Line, Jr. Timothy Allen Clarke Carol Lynn Hammond 
Wanda Stubblefield McNeil Donald Quinton Cochran, Jr. Charles Wayne Hannah 
Janet Novatnak William Eric Colley Keith Edward Harmon 
Gilmer Tucker Simmons Connie Jo Cooper David Michael Harrison 
Stanley Bernard Stallworth Robert Chandler Davis Dennis DeWayne Harrison 
Emily Napier Walker Edward Ray Di Ila rd Bruce Albert Haught 
Elizabeth Camilla Wible Cathy Brown Donohoe Jerry Wayne Hauser 
Ann Lee Witherspoon Paul Frederic Donsbach Robert Scott Head 

Lora Renee Dorin Lauren McKee Heard 

Spring 1993 Admittees Clyde Emil Ellis Deborah Bittl Hembree 

Deedra Abernethy Polly Delilah Enger Alesia Lynette Hilliard 

Nancy Sue Akel Derrell Otis Fancher James Michael J-livner 

Joseph Scott Ammons Kevin Lee Featherston Vera Smith Hollingsworth 

Debra Ann Armstrong-Wright Kimberly Owen Fehl Lisa Renee Holmes 

Nicholas Basil Bangos Thomas Richard Fields, Ill Bryan Keith Horsley 

Roberta Dunn Bartley Robin Kilpatrick Fincher James Cordon House, Ill 

John Edwin Bockman 1'i mothy Melvin Fu I mer Emily Hurst 

Robert Terrell Gardner James Carl Ingram, Jr. 
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+ALABAMA STATE BAR ADMITTEES+ 

Stuart Fawcett James 

Angela Bishop Jenkins 

James Anthony Jennings, Jr. 

Charles Everette Johns, Jr. 

1\1yel Nguyen Lam 

Benjamin Arthur Land 

John Melvin Lassiter, Jr. 

Barbara Ann Lawrence 

David Mark Lawson 

Kathy Shelnutt Lecroix 

David Tyler Lewis 

Jon Ethan Lewis 

Laura Leigh Lewis 

Michael McFall Lipscomb 

Andrew William Lohn 

Barbara Russel I Luckett 

Melinda Lee Maddox 

Christopher Earl Malcom 

Leigh Ann Mansmann 

Sandra Cooding Marsh 

Cerald Marion Martin 

Deborah Ann Mattison 

Robin tone Mayfield 

Lloyd Duane McCammon 

William Wayne McCartney, Jr. 

Christopher Crady McCary 

David Allen McDonald 

Jenny Lu McLeroy 

Maryanne Elizabeth Melko 

Jennifer Ellen Morton 
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Michele Carstens O'Brien 

Bradley Syfrell Odom 

Marjorie Elaine Owings 

MacKenzie Paul Parris 

Michael Lenard Patterson 

James Russell Pigott 

Charles Arthur Powell, IV 

Edward Eugene Price 

Behrouz Kalkhoran Rahmati 

Reginald Alan Rhodes 

Beverly Denise Rivers 

Leonidas Leroy Roane, m 
James MacDonald Robertson 

Norma Maynard Roessler 

Charles Vine Sams, Jr. 

Philip Joseph Sanchez, IV 

Curtis Ray Savage. Jr. 

Michael James Schofield 

Carolyn Rankins Shields 

Laura Delores Shows 

Launice Paul Sills 

Debra Jean Smith 

James McCauley Smith 

Ouida Dianne Smitherman 

Dwayne Russell Snyder 

Mary Frances Spatola 

Susan Lee Stanford 

Kathryn Velma Stanley 

Eugene Edgar Stoker 

David Jonathan Thies 

Sherry Hoyle Thomas 

Dave Thompson, Jr. 

Jean Walker Tucker 

Michael Jay Upton 

Carl Gibson Vance 

Sherrod Judson Wailes, II 

Larry Al Ian Ward 

Bruce McGehee Westbrook 

Thomas Lawrence Whiteside 

Carol Paige Williams 

Kimberly Harper Williamson 

Stephen Joseph Ziemkowski 

Spr ing 1993 Bar Exam Statisti cs of Int ere st 

Number silting for exam ..................................................................... 222 
Number cerllfied lo Alabama Supreme Courl .................................... 13i 

Ctrlification rate .......................................................... 62 perc,ent 
Certification percentages: 

• University of Alabama ................................................ i9 percent 
• Cumberland School of l..aw ....................................... 78 percent 
• Binningham School of Law ...................................... 38 percent 
• Jones School of Law - ·····-......................................... 62 percent 
• Miles College of l..aw .................................................... O percent 
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I OPPORTUNITIES 
The following programs hQlJf! been app1'0lled by the Alabama Mandatory Con!inuing legal Education 

Commission for CLE credit. For information regarding other available approoed programs, con/act Diane Weldon, 
administrative assistant for programs, al (205) 269-1515, and a complete CLE calendar will be mailed to you. 

JULY 

14Wed nHdei,, 
A PRACTICAL GUIDE TO ESTATE 

ADMINISTRATION IN ALABAMA 
Mobile 
National Business Institute, Inc. 
Credits: 6.5 CO$t: $128 
(715) 83S-SS25 

15 Th......S.y 
ALTERNATIVE DISPUTE 

RESOLUTION 
Mobile 
Lorman Business Centtr, Inc. 
Credits: 3.5 Cost: S135 
(715) 833-3940 

A PRACTICAL CUIOE TO ESTATE 
ADMINISTRATION IN Al.~BAMA 

Montgomery 
Notional Business Institute, Inc. 
Credits: 6.5 Cost: S 128 
(7151 835-8525 

15-17 
ANNUAL MEETINC 
Stouffer Rl\'trview PbZll Hottl. 

Mobile 
AL\bama State Bar 
(205) 269-1515 

21 Wedneaday 
BOUNDAIIY u\W IN ALABAMA 
Birmingham, Uoliday Inn Redmon! 
National Business Institute, Inc. 
Credits: 6.0 Cost: Sl28 
(715) 8:15-8525 

23 Frldai,, 
INSURANCE u\lV 
Birmingham 
Lormrui BuslMss Conter, Inc. 
CredilJ: 5.7 Cost: S135 
(7151 833-3940 

TME ALABAMA LAWYER 

. AUGUST 

3 TUHdei,, 
SUCCESSl'UL JUDGMENT 

COLLECTIONS IN Au\BAMA 
Mobile 
National Business Institute. Inc. 
Crtd,u: 6.0 CO$!; S128 
17151 8:35-8525 

4 Wedneaday 
SUCCESSFUL JUDCMENT 

COU.ECTIONS IN ALABAMA 
Mo11t11om•ry 
National Buiinw Institute. Inc. 
Credits: G.O Cost: SJ 28 
(7151835-8525 

24TuHdey 
FAMILY LAW I.ITICATION 

IN AI.AllAMA 
13irmingham 
National Buslnw Institute. Inc. 
Credits: 6.0 Cost: $128 
(715) 835-8525 

27-28 
PAMILY LAW RETREAT 
Orange Beach 
Alablorna 8.\r lnstitut• for CLE 
Credits: 6.0 
(800) 627-6514 

SEPTEMBER 

10 Friday 
DAMAGES 
Birmingham 
Cumberland Institute for CLE 
Credits: 6.0 
(800) 888-7454 

S-'11\1.L ESTATES 
Birmlnglllm 
Alabama Bar Institute for CLE 
Credits: 6.0 
1800) 627-6514 

17 Friday 
ERISA 
Birmingham 
Cumberland Institute for CLE 
Credits: 6.0 
(800) 883-7454 

DEPOSITIONS 
Birmingh~m 
Alnb.,ma Bar Institute for CL.P. 
Credits: 6.0 
(800) 627 ·6514 

22·23 
PERSONNEL LAW UPDATE 
Birmingham, Rndisson Hotel 
Council on Education in 

Management 
Credits: 11.0 
(415) 934-8333 

23 Thuraday 
REAL ESTATE UW 
Montgomery 
Alabllm., 8.\r lnslitule for CLE 
Credits: 6.0 
(800) 627·6514 

24 Friday 
DEPOSITIONS: TECHNIQUE, 

STRATEGY & CONTROL 
Birmingham 
Cumberland Institute for CLE 
Credits: 6.0 
(800) 888-7454 

BENCH & BAR CONl'ERE!iCE 
Auburn 
Auburn Unl,,.rslty Bar 

AssocL\tion/Cumberland Institute 
for CLE 

Credits: 4.0 
(8001 888-7454 

REAi. ESTATE LAW 
Blm,ingham 
Alooonm Bar Institute for CLE 
Crediu: 6.0 
(800) 627-6514 

30 Thursday 
AUTOMOBII.E COLLISION CASES 
Mobile 
Alabo.ma Bar Institute for CLE 
c~dits: 6.o 
(800) 627-6514 
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OPINIONS OF THE GENERAL COUNSEL 
By ROBERT W. NORRIS, general counsel 

m uestion : 
"I am writing you at the request or James D. 

Smith, the acting chief administralive law judge for 
the Mobile office of Hearings and Appeals. Our 

office is part or the Social Security Administrat ion. We are 
responsible for adjudicating Social Security disability, retire­
ment and survivors· claims appealed from adverse determina­
tions made by lower level components of the administration. 
The Administrative Procedure Act, Social Security Act, the 
Code of Federal Regulations, and formal rulings issued by the 
administration provide the basic legal framework that governs 
how hearings are held and decisions made in our office. 

''We need the state bar's input to clarify the applicability or 
Rule 3.3 or the Alabama Rules of Professional Conduct in Social 
Securil)• proceedings at the hearing level. Specifically, is a hear­
ing held by an administrative law judge in any of the four OHA 
offices located in Alabama an 'ex parte proceeding' within the 
meaning of Rule 3.3(d)? 

"The issue is quite troubling to the judges and attorneys in 
our office. Certain well-recognized Social Security attorneys 
have lectured al CLE seminars and even made videotape pre­
sentations during the past few years suggesting that they have 
no duty to submit any evidence. medical or otherwise, poten­
tially adverse to their client. However, since the Pederal Rules 
of Evidence do not, per se, apply in the administrative proceed­
ings we conduct and because the adjudication process we follow 
is non-adversarial in nature, a real potential exists for decisions 
being made based on an incomplete record. Therefore, a poten­
tial for abuse is created strictly by differing interpretations of 
various applicable legal principles. It has been my experience 
that some advocates view themselves as more of an officer of 
the court, while others, as mentioned above, adopt a more zeal­
ous approach lo representation with respect to disclosure or 
facts adverse to their client. 

'1 think the resolution of this issue is important. As I under­
stand it, Rule 3.3(d) did not extend under the Alabama Rules or 
Professional Conduct prior to January 1. 1991. Therefore, it 
represents a new ethical standard of which many attorneys may 
not even be aware. With the huge growth of the workload with­
in OHA, the same rule potentially applies to legal representa­
tion in up to 9,000 claims currently in the process of 
adjudication within the four OHA offices in Alabama (2,500 in 
Mobile). Just as important, the above provision is part of the 
ABA Model Rules of Professional Conduct. As a result, many 
other states have also chosen to adopt the same, or a similar, 
provision. To my knowledge, no formal opinion has ever been 
issued by a state bar covering the applicability of the same 
model rule language in Social Security proceedings. 

"All or the judges and attorneys in our office would greatly 
appreciate your consideration of this question for a formal 
opinion~" 
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D 
nswer: 

It is the opinion or the Disciplinary Commission 
that Rule 3.3(d) of the Rules of Professional Con­
duct of U1e Alabama State Bar applies to lawyers 

participating in hearings before a Social Security Administra­
tive Law Judge adjudicating Social Security disability, retire­
ment and survivor claims. The term "tribunal" as used in this 
rule includes both courts and administrative proceedings. Rule 
3.3 is applicable to adjudicative hearings while Rule 3.9 con­
cern s non -adjudicat ive proceed ings. The on ly difference 
between Rules 3.3 and 3.9 is that a lawyer representing a client 
before a non-adjudicative administrative proceeding or a legis­
lature is not required to inform the legislative or administrative 
tribunal or all material facts known to the lawyer. 

Rule 3.3 of U1e Rules of Professional Conduct is a "fairness 
rule" designed to protect the integrity or the decision-making 
process. Professors Hazard and Hodes, in their handbook. The 
Modem Rules of Professional Conduct, second edition, section 
3.3:101, provide the following overview of the rule: 

"When the adversary system is operating smoothly, opposing 
counsel police each other. They can generally be relied upon to 
expose false and misleading representations made by the other 
side, and to present legal argumentation in a sharp dialectic 
that will help the court come to a sound decision. But opposing 
counsel may not always discover the truth or the law, either 
through lack of diligence or because the truth has been effec­
tively concealed. Without rules assuring that lawyers will police 
themselves, therefore, courts would occasionally make deci­
sions on the basis of evidence that one of the professional par­
ticipants knows is false, or apply legal concepts that one or the 
professional participants knows has already been rejected by a 
higher court. 

The situation treated in Rule 3.3 entails the most severe ten­
sion between duties to a client and duties lo the tribunal. Ac· 
cording to this rule, where there is danger that the tribunal 
will be mislead. a litigating lawyer must forsake his client's im­
mediate and narrow interests in favor of the interests of the 
administration of justice itself. In these situations, the concep­
tion of lawyer as 'officer of the court' achieves its maximum 
force." 

Rule 3.3(d) expands the lawyer's duties in an ex parte pro­
ceeding requiring U1e lawyer to inform the tribunal of all mate­
rial facts known to the lawyer which will enable the tribunal to 
make an informed decision, whether or not the facts are 
adverse. Professors Hazard and Hodes provide this explanation 
of subsection (d): 

"Normally, U1e principal duty of an advocate in any proceed· 
ing is to present the best possible case for his client However, 
since opposing counsel will not be present in ex parte proceed­
ings, and will not be available to expose deficiencies in U1e 
proofs or to present countervailing considerations, the tribunal 
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must be protected from making wrong decisions that it would 
not ha,-e made in an adversary proceeding. In subsection (d). 
therefore, the special duty or candor to the lTibunal (and the 
public mterest in the integrity or the process) once again oul­
"'eighs the advantage lo an individual cllenL" 

Office hearing officer ewn if that might cause the patent to be 
denied. 

By deliberately using the term "tribunal", the rule is applica­
ble to adjudications before administrative bodies, as well as 
courts. In Charles Pfizer and Co., Inc. v. Federal Trade Com­
mission, 401 1>e. 2d 572 and 579, (6th Cir. l968), the Court held 
that a patent lawyer must present adverse facts to a U.S. Patent 

If the proceedings are non-adjudicath,e, the la"')'er does not 
have a duty to reveal all material facts but Rule 3.9 requires 
that the la"')'er disclose that he is appearing in a representative 
capacity and that he abide by the special duties or candor con­
tained in Rule 3.3(a), (b) and (cl, ns well as Rule 3.4, l'airness to 
Opposing Parties and Counsel, and Rule 3.5, Maintaining the 
lmparlialit>• and Decorum of a Tribunal. 

(R0-93-06) • 

UNIVERSITY OF ALABAMA SCHOOL OF LAW CAREER 

SERVICES OFFERS HELP FOR EMPLOYERS 

"I heard it through 
the grapevine." 

Thal ls how Marvin Caye found 
out about a lost love. I lowever, 
the grapevine is also where most 

Alabama attorneys find out about job 
opportunities or job candidates. 

Most attorneys would say th~ · found 
out about jobs al local bar miclings or 
when conducting business 111iU, other 
lawyers. While that method has servtd 
ils purpose over the years, the Unlver­
slly of Alabama School of Law offers a 
service that is much more efficient. 

The law schoors Career Services 
Office serves employers, students and 
alumni as an informati on clearing 
house ior job opportun ities and 
pro.,pecl1\'e employees. CSO has a long 
record of successfully matchin~ the 
need~ of emplo>-ers with the skills and 
goals of ne"' and experienced lawyers 
trained at UA. 

"We are trying to meet lhe problems 
with the current hiring situation head 
on and help our students. as w~ll as 
employers, cope with it." said Sega.il 
Friedman. director oi CSO. 

· We're trying to let all the lawytrs in 
the st.itt or Alabama lmO\\• that there is 
a car~cr services office here al lhc UA 
School of Law," she said. 

CS0 offers three popular services to 
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Bg Segail Friedman 

assist attorneys with the hiring pro­
cess: on<ampus interviewing, resume­
foywarding for off-campus inter­
\liewing. and alumni placement. 

On-campus Interviewing 
CSO arranges on-campus interviews 

each semester to offer employers an ef­
ficient, convenient ;md cost-effective 
means of interv1ewing students. "Large 
firms can project from y<2r lo )<ear how 
many employees they n~ . so they par­
ticipate in on-campus 111terviewing for 
hiring the following fall." Friedman 
said. 

Resume forwarding 
This service provides employers who 

are unable to interview on-campus a 
,oehicle for announcing position open­
ings. CSO announces 10 students. as 
well as alumni. the positions the 
employer is o!foring and then collects 
resumes of interested applicants and 
forwards them to lhe employer. "This 
service seems to work well for small 
firms in particular because they nor­
mally don't hire until a real need aris­
es," she e<J)lained. 

Alumni placement 
CSO maintains a registry of alumni 

seel.-ing relocation :\llJ publishes posi­
tion announcements in regular and 
S"J)eGial alumni bullelins. "When you 
need an &xperienced attorney , CSO 
offers you a link to a large network of 

practicing professionals: our alumni." 
Friedman said. 

According to Friedman. currenl law 
students ~nd graduates participate in 
lhese services. seeking employment In 
law firms of ,di sizes and llll localions, 
public interesl organizations, govern­
ment agencies, corporations. and busi­
nesses, and as judicial clerks in federal 
and state courts. 

CSO will ha,-e an exhibition booth al 
the Alabama Slate Bar Annual Meeting 
m Jul)' at the Stouffer Riverview Plaza 
I lotel in Mobile. Interested employers 
are encouraged to stop by and lalk with 
Friedman and other CSO staff aboul 
ll1elr services. 

If you are unable to altend th~ 
July meeting, write for a CSO broc­
hu r< al Box 870382. Tuscal oosa, 
Alabama 35487-0382. or phone 
(205) 348·6479. • 

..,..IIFrt..im.n 
Se_gall fr indmAI\ h•• 
beon with tho Un1vou,11y 
ol Alabomo lor lh• P•II 
l9 )'eatS - l@r\11('0 !tom 
1914-1966 ,., lt'ltl dftle­
to, ot IDeGIRI 11!\llnta 
a n-o scho a,1h1p1 ,o, 
:ne Ur v(!t'S.etl s 1'--44\11Cn-­
a1 Alumnl ~1toeJ11t Ol'I 
ano u~cent.y •• 1n, 
dh eato., of 11'1e l• w 

.ct'OOl I C.rr'M' ~es Ofrice. A na: vo 01 S•rm.no· 
him, Ffitldman E"arned ~ a S degree 1n m.naoe· 
mltn11rom 1ne Un1v01"s11y of Alabama, Col!ooo ot 
Commmcra 11ncl Busl~s, Admln,,51retion 

JULY l993/ 253 



By James G. Stevens 

James Q . 
Steve na 
James G. Stevens 
serves es associate 
gonoraJ counsel tor 
lhe Alabama Ocpan• 
meru 0, Environmen· 
1a1 Management. Ho 
Is a 01adua1e ol tne 
Birmingham School 
ot Law and serves 
8$ the cha ir or I.ho 

EPA', RogfO('I IV Underg1ound $1orage Tf!nk 
Program Attorney's Work Coomnce, 

254 / JULY 1993 

or years the Bankruptcy Court has been the e.,clusive domain of creditor and 
debtor la,vyers. These la,vyers developed a language Lhat no one on the "out­
side" could understand. "Prepetition", ''post-petition", "adversary proceeding'', 
"fresh start" and other phrases kept them protected from invasion from other 
lawyers. However, in the last ten years or so the Bankruptcy Court has been 
invaded by an ·'outsider''. 

The environmental lawyer from the government has become the uninvited guest Lo the 
party. This article is about the blurring of the lines of the traditional concepts of the 
bankrupt(.-y laws as they come in contact with the environmental laws. 

The fundamental idea of a bankruptcy is that bygones should not prevent the best current 
deployment of assets. Sunk costs and 
their associated promises to credi­
tors create problems of allocation 
when the debtor cannot pay its debts 
as they come due. But assets that 
cannot generate enough revenue to 
pay all claims may still produce net 
profits from current operations. So 
bankru ptcy cleaves the debtor in 
two. The existing claims must be sat· 
isfied exclusively from existing 
assets, while the ·'ne\,, debtor" creal· 

ed as of the date that the petition is filed carries on to the e.,tent 
curr ent revenues allow. However, having been a debtor in 
bankruptcy does not authorize the debtor to operate a nuisance 
today or otherwise excuse it from complying with laws of general 
application. 

The fundamental idea of environmental law is that a violation of I an environmental statute is in the nature of a tort and is usually 
one of strict liability, whereas, the traditional concept of a claim is 
one that generally arises eut of a breach of contract. 

It would make no sense under either the Bankruptcy Code or environmental laws to say 
Lhat as long as a property remains in the hands of either the debtor or a future third party 
that either may discharge toxic or hazardous material without possibility of redress. but thal 
as soon as they sell or transfer the property to a new owner, the new owner is saddled with 
the clean-up obligations. Bankruptcy is designed to sever the link between debts for bygones 
and current operations. 

Just as a security interest or other lien passes through a bankruptcy unaffected and sticks 
with the assets on transfer to any new buyer, so a statutory obligation attached to current 
ownership of the land survives bankruptcy. 

Several environmental laws that are the subject of most bankruptcy cases and an overvie\v 
of them is provided. 

The Comprehensive Environmental Response Compensation and Liability Act 42 U.S.C. 
§9601 et seq., (CERCLA), known as "Superfund", involves cleanup liability for releases 
of hazardous substance.s at "facilities". Liability is strict. retroactive and joint and several. 
CERCLA places liability on current "owners and operators" of a facility as well as those 
who owned or operated the property at the time of disposal or who arranged for the disposal 
of hazardous substances (known as "potentially responsible parties" (PRP'sl) . CERCLA 
contains limited exemptions for secured parties and "innocent purchasers and under 
some circumstances pays for cleanups. The U.S. Environmental Protection Agency ("EPA") 
has j urisdiction over CERCLA admi nistrative act ions tha t may impose liability for 
"response costs" on PRPs. §9607. Section 9606 allows EPA to act or order an owner/opera­
tor to take action where the contamination poses imminent hazards to public health or the 
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environment. Both sections figure in claims by EPA in 
bankruptcy settings. 

The Resource Conservation and Recovery Act (RCRA), 42 
U.S.C. §6901 el seq. regulates the disposal, treatment, storage 
and transportation of hazardous waste. RCRA also contains the 
subtitle D landfill rules and covers underground storage tanks 
IUSTt. The Alabama Department of Environmental Managemenl 
("ADEM") administers a.federally approved ha1.ardous waste pro­
gram and lhe UST program. RCRA is a cradle-to-grave statute 
design to work hand in hand with CERCLA. 

The Clean Water Act (33 U.S.C. §1251 et seq.(CWA) regulates 
discharges of pollutants into navigable waters of the United 
States. CWA regulates National Pollutant Discharge Elimination 
System (NPDES) permits and it provides for citizen suits for vio­
lation of permit requirements. In Alabama, ADEM is authorized 
a federally approved state program in lieu of the federal pro­
gram. 

The Clean Air Act (42 U.S.C. §7401 et seq.(CAA) was amend­
ed in 1990 regulates air pollution and includes emission stan­
dards for such hazardous air pollutants as asbestos and 
benzene. ADEM is author ized to admin ister a federally 
approved state air quality program in lieu of the federal pro­
gram in Alabama. 

INTRODUCTION 

Generally, a discharge of debts obtained in bankruptcy in both 
a Chapter 7 and a Chapter 11 case extinguishes prepetition debts 
of the debtor which are allowed as valid claims against the 
debtor in the bankruptcy proceeding. There are several excep­
tions to this general statement, some of which will be discussed 
in this article. 

A discharge voids any judgment to the extent that it relates to 
an allowed claim in the bankruptcy case. A discharge also oper­
ates as an injunction against the commencement or continua­
tion of any act to collect, recover or offset any such debt. §524(a) 
("Code" & "§524" refer to the Bankruptcy Code). 

In a Chapter 7 case, a discharge is granted by the Court only 
under certain conditions, including: the debtor is an individual; 
the debtor has not defrauded a creditor or the bankruptcy estate 
by the transferral; destruction or concealment of any property of 
the estate; the debtor has not falsified or destroyed any of the 
financial records; the debtor has not refused to obey any lawful 
order of the Court. §727(a). 

Under §523 of the Code, a discharge in either a Chapter 7 case 
or a Chapter 11 case docs not discharge the debtor from certain 
prepetition taxes owing to governmental bodies; debts relating 
to money or property obtained by false representation or actual 
fraud; debts that are neither listed nor scheduled in the debtor's 
schedule of assets and liabilities; debts relating to fraud or defal­
cation whil.e acting in a fiduciary capacity; debts for alimony and 
support of a former spouse and child of the debtor; debts for a 
fine or penalty payable to the benefit of a governmental unit that 
is not compensation for actual pecuniary loss; and debts relating 
to death or personal injury caused by the Debtor's operation of a 
motor vehicle while intoxicated from alcohol, drugs, or other 
substances. §523(a). 

The confirmation of a plan discharges the debtor from any 
debt that arose prepetition, excluding, an individual debtor from 
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any debt excepted from discharge under §523 of the Code; a 
debtor if the plan provides for liquidation of all or substantially 
all of the property of the debtor's estate and the debtor does not 
engage in business after consummation of the plan and the 
Debtor would be denied a discharge under §727(a) of the Code. 
§114l(d). 

ln the event the Chapter 11 plan is not consummated and the 
case is either dismissed or converted to a Chapter 7 case, the 
Court upon request of a party in interest can revoke the order of 
confirmation and revoke the discharge of the Debtor of the vari­
ous debts treated under the plan. §1144. 

Corporations are not discharged and the drafters of the Code 
apparently felt that it was not necessary for a discharge to be 
given to the debts of a corporation. While these debts may forev­
er "remain uncollectible", they nevertheless are not discharged 
under the Code. 

AUTOMATIC STAY PROVISION 

The filing of a bankruptcy petition does not operate as a stay 
of the commencement or continuation of an action or proceed­
ing by a governmental unit to enforce such governmental unit's 
police or regulatory power. §362(b)(4) The filing of a bankruptcy 
petition does not operate as a stay of the enforcement of a judg­
ment (other than a money judgment) obtained in an action or 
proceeding by a governmental unit to enforce such governmen­
tal unit's police or regulatory power. §362(b)(5). 

Code sections 362(b)(4)-(5) concerning the exceptions to the 
automatic stay provisions of the Code present the issue of 
whether the State is violating the "stay" provisions when 
attempting to enforce environmental laws. The issue is whether 
or not the State is operating under the aegis of its police and 
regulatory power or seeking to collect a money judgment. 

Section 362(b)(5) allows for the enforcement of a judgment as 
long as the enforcement is not for the collection of "money 
judgment". This term is not defined in the Code. 

The case of Penn Terra ltd. v. Department of Environmental 
Resources, 733 F.2d 267 (3d Cir. 1984) held that an action to 
compel a debtor corporation to comply with an agreement to 
clean up hazardous wastes was exempt from the "stay". The 
Penn Terra court established a test to define "money judgment''. 

The ''commonly accepted usage" test has two prongs: (I) an 
identification of the parties for and against whom U1e judgment 
is entered and (2) a definite and certain designation of the 
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amount which is owed to the plaintiff by the defendant. 
The f'it\h Circuit Court or Appeals agreed with the Penn T11rra 

rationale in In re CommonweJJllh Oil Relining Co .. 805 l'.2d 
1175 (5th Circuit 1986) where an action to enforce compliance 
with RCRA was not stayed because the action was not an 
attempt to enforce a · money judgment• ·notwithstanding the 
fact that the debtor will be forced to expend funds in order to 
comply". 

Ohio v. K()IJ(JCS. 469 U.S. 274 (1985) presents contra conclu­
sion. The K()IJ(Jcs court turned its rationale on the fact that the 
State of Ohio had taken possession of Kovacs' property prior lo 
the riling or bankru1>lcy. and, therefore, the state was seeking lo 
enforce a money judgment. 

In U11iled Stoles u. Nicolet, Inc .. 857 f'2d 202 (3d Circuit 
1988) the Third Circuit again addressed the issue slating that 
the automatic stay did not apply to the EPA even though the 
action sought money judgment for prepetition costs. The court 
noted that the mere entry of a money judgment is not affected 
by the stay pr0\~s1ons. 

The latest case to deal with the stay provision is The Citg of 

New York v. Exxon Corporation, 932 F2d 1020 (2d Circuit 
1991). This was a case of first impression in the Second Circuit 
and the Exxon court held: 

The question of whether governmental suits for reco ... ery of 
costs incurred in responding to completed violations of environ­
mental statutes fall under the police power exemption to the 
automatic slay is new to this circuit. In addressing it, we find the 
legislative history lo the automatic stay provision to clearly sup­
port the view that Congress meant to except dllmage action for 
completed violations of environmental laws from the action of 
the stay. Paragraph (4) excepts commencement or continuation 
of: 

action and proceedings by th.e government to enforce 
palice or regulatory powers. Thus. where a government 
unit is suing a debtor to prevenl or stop violation of 
fraud, environmental prottaion. consumer protection. 
safety. or similar police or regulatory laws, or alttmpting 
lo fix damages for violations of such a law. the action or 
proceeding is not stayed under the automatic stay. 

It is interesting to note that the Exxon court did not rely on 
any of the above cases in its opinion and relied only on lhe leg­
islative Intent of Congress In deciding the case. 

In In ro Commerce Oil Co .• 847 F'.2d 291 (6th Cir. 1988) the 
Tennessee slate environmental agency was not stayed from pro­
ceedings to 3.SSCSS fines and penalties for water quality violations 
against a debtor who filed a Chapter 11 petition after the state 
agency Initiated enforcement action. Punishing wrongdoers, 
deterring illegal activity, and recovering remedial costs of dam­
age to the environment are all exercises of state regulatory 
power. 

ABANDONMENT OF 
CONTAMINATED PROPERTY BY DEBTORS 

Seclion 554(a) of the Code provides thal at\er notice and a 
hearing, the trustee may abandon any property of the estate that 
is burdensome to the estate or that is of inconsequentlal value 
and benefit to the estate. 

1\rguably, when the costs of cleaning up contamination exceed 
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the value of the properly, then the property is of inconsequential 
value and benefit to the estate. 

Prior to 1986, debtors and trustees frequently argued that 
under the circumstances as set forth above, the debtor's estate 
should not be required lo dean up any contamination and the 
Court should allow abandonmeoL 

In 1986, the United States Supreme Court (in a li\'e•lo-four 
decision) held in Midlantic Nolionol Bank u. New Jerseg Depart­
ment of Enuironmental Protection, I 06 S.CL 755 (1986), that a 
trustee may not abandon property in contravention of a state 
statute or regulation that is reasonably designed to protect the 
public health or safety from identified hazards. 

The debtor in Midlanlic processed waste oil al two locations, 
one in New York and one in New Jersey, and had violated its 
operating permit by accepting more contaminated waste oil 
than it could handle. The debtor filed a voluntary Chapter 11 
petition, and the next dlly the New Jersey Department of Envi­
ronmental Protection issued an administrative order requiring 
the debtor to clean up the waste oil sites. Several months later, 
the debtor converted its Chapter I J case to a Chapter 7 liquida­
tion case. A trustee was appointed in the Chapter 7 case and 
quic:l<ly moved for an abandonment of both sites. The mortgages 
on the debtor's sites e~ceeded the property value and the esti­
mated cost of disposing of the waste plainly caused the properly 
to be a burden lo the estate. The State Department of Environ­
mental Protection argued, however. that abandonment of the 
sites would threaten the public's health and safety and would 
violate not only state environmental law, but federal environ­
mental law as well. 

The bankruptcy court approved the abandonment as request­
ed by the Trustee. Therewter, the U.S. District Court and the 
U.S. Court of Appeals for the Third Circuit affirmed. The U.S. 
Supreme Court. however, reversed. 

The rationale of the U.S. Supreme Court in reversing the 
lower court opinion was that when Congress enacted §554 of the 
Code, the majority of the Justices felt that there were well recog. 
niwl restrictions on a trustee's abandonment power. Also. nei­
ther the U.S. Supreme Court nor the U.S. Congress has granted 
a trustee in bankruptcy powers that would lend support to a 
right lo abandon property in contravention of state or local laws 
designed to protect the public health and safety. Twenty-eight 
U.S.C. §959(bl commands the trustee to manage and operate the 
properly in the tru~tee's posse.~ion according to the require­
ments of the valid laws of the stale. Accordingly, the majority of 
the Justices felt tha t this section provided evidence that 
Congress did not intend for the bankn.1ptcy code to preempt all 
state laws. 

Additional evidence that Congress did not intend for the 
abandonment power lo restrict cerlAin state and local laws is 
found in the emphasis of the U.S. Congress lo protect the envi­
ronment against tox.ic pollution. For example, Congress enact­
ed the Resource, Conservation and Recovtry Act. 42t U.S.C.t 
§6901-6987, to regulate the treatment. storage and disposal 
or hazardous waste. Also. Congress enacted the Comprehensive 
Environmental Response. Com pen sat ion, and Liability Act to 
establish a time to finance the cleanup or some sites and 
lo require certain responsible parties to reimburse either the 
federal government or the party to pay for the cleanup. 

The majority pointed out Lhat U1e exception to the abandon-
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ment power does not, however, encompass a speculative or inde­
terminate future violation of environmental laws that may stem 
from abandonment, and that the abandonment power is not to 
~ diminished by laws or regulations not reasonably calculated 
to protect the public health or safety from eminent or identifi­
able harm. 

The four dissenting Justices expressed their dissatisfaction 
with the majority opinion by relying upon the legislative history 
that does not suggest that Congress intended to limit the 
trustee's authority to abandon burdensome property where 
abandonment might be opposed by those charged with the exer­
cise of state police or regulatory power. 

Since it was not disputed that the properties in question were 
burdensome and of inconsequential value to the estate, forcing 
the trustee to spend estate assets to clean up the sites was plain­
ly contrary to the purposes of the Code. 

By barring abandonment and forcing a cleanup, Mid/antic 
effectively places the environment and the public ahead of the 
claims of other creditors, and Congress did not intend that §554 
abandonment hearings should be used to establish the priority 
of particular claims in bankruptcy. 

PRIORITY OF 
ENVIRONMENTAL CLAIMS IN BANKRUPTCY 

The legal contentions concerning the trustee's right to aban­
don contaminated property pursuant to section 554 of the Code­
frequently includes (whether or not stated) the debate as to 
whether the debtor's estate must bear the expense of clean-up. 
and if so, whether such expense should be classified as a prepeti­
tion unsecured claim or a post-petition administrative expense 
(which is given a first priority status as an administrative 
expense pursuant to §507(a)(l) of the Code) or a mixture of 
prepetition unsecured claim and a post-petition administrative 
expense, or a super-priority which transcends all claims, both 
secured and unsecured and which has no statutory basis. F'or 
example, if a debtor must comply with a court order requiring 
the debtor's estate to spend money to clean up contamination, 
boU1 secured and unsecured creditors of the debtor's estate may 
be adversely affected by such requirement. 

Under Code section 1129(a)(9), all post-petition administra· 
tive claims under §507(a)(l) must be paid in full and in cash 
upon the effective date of the plan. Accordingly, the holder of an 
allowed post-petition administrative claim has the power to veto 
any such plan proposed by the debtor if the requirement of sec­
tion 1129(a)(9) is not mel 

The environmental law concept that ownership of contami­
nated property constitutes an ongoing violation of the law con­
flicts with the Code's design of dist inguish ing between 
prepetition and post-petition claims, and also raises several 
questions. Are prepetition clean-up costs entitled to administra­
tive expense status? (See, Code §§507(a)(l) and 503(b)J. Are 
post-petition acts that cause new contamination or irritate prep­
etition contamination entitled to post-petition administrative 
priority? !See: In re Commonwealth Oil Refining Company, 805 
F'.2d ll75 (5th Cir. 1986)1, (cert . denied at 483 U.S. 1005 
(I 987)1. Are post-petition costs incurred in order to clean up a 
prepetition environmental problem· entitled to post-petition 
administrative priority status? In the case of In re Chateaugay 
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Corporation, 944 P.2d 997 (2d Cir. 1991), the United States 
Court of Appeals for the Second Circuit held that all cleanup 
costs assessed post-petition as a result of a prepetition release or 
threatened release of hazardous substances are entitled to 
administrative priority in the Chapter 11 reorganization of the 
debtor. 

The Chateaugay court also dealt with the more compelling 
issue that of "injunctive remedies as 'claims'". A "claim" 
includes "(B) right to an equitable remedy for the breach of per­
formance if such breach gives right to a right of payment, 
whether or not such right to an equitable remedy is reduced to 
judgment, fixed, contingent, matured, unmatured, disputed, 
undisputed, secured, or unsecured ... " Code §101(4)(8). 

Thus, an order to remove waste that is not currently causing 
pollution and the state incurred the cost of removal and then 
sued for those costs, such order is a "claim" under the Code and 
as such would be dischargeable. On the other hand, if the order 
requires action to ameliorate current pollution, such order' is 
not a "claim''. 

The question arises-"What if the order is both?" lf the order 
has the dual objectives of removal of waste and the amelioration 
of current pollution, then such order is not a "claim" and is 
therefore not dischargeable. 

MIDUlNTIC 

Support for allowing as an administrative priority the cost of 
post-petition cleanup may be drawn from Mid/antic. lf property 
on which hazardous materials pose a significant hazard to the 
public health cannot be abandoned, it must follow that expens­
es to remove U1e threat posed by such hazardous substances are 
necessary to preserve an estate in bankruptcy. To some extent 
Kovacs and Chateaugay pre.sent the same dilemma in deter­
mining what aspects of an environmental injunction give rise 
to the right of payment. The order in Kovacs enjoined the 
defendants from causing further pollution of the air and public 
waters and required the defendants to remove specified waste 
from the property. Most environmental decrees contained "a 
negative order to cease polluting" and "an affirmative order to 
clean up the site.'' In Kovacs, the Court was spared the need to 
determine precisely which obligations of the order could be said 
to constitute "a claim" because of the State of Ohio's actions, 
("the clean up order had been converted into an obligation to 
pay money.") 

It is important to note lhat, as in Kovacs, a person or firm in 
possession of a site with environmental degradation may not 
maintain a nuisance or pollute the environment of the state or 
refuse to remove the source of such pollution. This is true in 
Alabama because the environmental statutes make it a nuisance 
per se to inject a pollutant into lhe environment without the 
appropriate permit (See In Re: CMG Hearl/and Partners 35 ERC 
1001.) 

It is consistent with Mid/antic and Kovacs to place all injunc­
tions that seek to remedy the ongoing pollution on the non­
"claim" side. It is difficult to understand how any injunction 
directing a property owner to remedy ongoing pollution could 
be conceived as a dischargeable claim if the owner may not 
maintain a nuisance in violation of environmental laws. In 
addition, it is consistent with Mid/antic 's holding that the 
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bankruptcy code does not entitle the debtor/trustee to abandon 
property in violation of an environmental regulation that is rea-
50nably desigmd to protect tht public from identified ha:.ards. 

TRUSTEE ' S POTENTIAL LIABILITY 

The courts will probably protect trustees against personal Ila­
bi lity ror honest mistakes In business judgment. However. a 
trustee can be held personally liable for misconduct which is 
willful or intentional and for negligent misconduct, and (or the 
consequences for such misconducl [See, Mosser u_ Darrow. 341 
U.S. 267 (1951)1; Also, in In re Chicago Pacific Corporation. m 
F .2d 909 (7th Cir. 1985), tht U.S. Court of Appeals held that a 
trustee may be held personally liable only for willful and deliber· 
ate violations of his fiduciary duties and Ford Motor Crodil Com­
pany v. Weauer. 680 f'.2d 451 (6th Cir. 1982) where the U.S. 
Court of Appeals for lhe Sixth Circuit held that a trustee is per­
sonally liable only for willful deliberate acts in violation of his 
fiduciary duties. 

The courts have held that a trustee is personally liable for the 
negligent violations o( duties imp0sed upOn him by law. [See, In 
re Cochise College Park. Inc. 703 f'.2d 1339 (9th Cir. 1983); 
Bennett v. Williams, 892 F.2d 822 (9th Cir. 1989); and In re 
Gorski, 766 F .2d 723 (2d Cir. 1985)[. Negligence was defined to 
as the measure of care and diligence that an ordinarily prudent 
person would exercise under similar circumstances. See. In re 
Cochise College Park. Inc .. supra. 

In addition, a trustee is required to manage and operate 
the property in his possession according to the requirements 
of the valid laws o( the state in which such property is situated 
and in the same manner that the owner would be bound 
to do if the owner were in possession of the property. §959(b)I, 

The U.S. Court of Appuls for the Eighth Circuit in State 
of Missouri u. U.S. &mkruptc11 Court for the Eastern Distrid of 

Arkansas, 647 f'.2d 768 (8th Cir. 1981), held that although the 
bankruptcy court had Jurisdiction over the debtor's 
property, the trustee nevertheless was required to operate 
certain grain warehouses In accordance with state law pursuant 
to 28 U.S.C. §959(b). Also, in Wisconsin v. Beller Brite Plate 
fnc., Wis. CL App. No.90-0280, a trustee was held personally 
liable by the trial court for foiling to obtain a state license to 
store hazardous waste upon the debtor's property, and for costs 
invol\'ed i.n re.moving such waste. On appeal to the W',sconsin 
Appellate Court, the trial court's ruling was reversed and the 
case remanded for further hearings to detennine whether the 
trustee's conduct was willful or intentional. 

CONCLUSION 

Environmental la111s are colliding with the Bankruptcy Code at 
an ever-increasing rate and the consequence of such a collision 
may forever change the role of the bankruptcy courl Cowrn· 
ment lawyers are being Caced with the decision o( whether or 
not lo file the go.-emment's "claim" in the bankruptcy court or 
litigate its "daim" in another forum. The conflicts between 
bankruptcy laws and environmental laws are comp0unding the 
many complex Issues dealt with in the bankruptcy court and 
thereby placing an additional level of exp;?rtisc on the lawyers 
practicing in that court. • 
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DISCIPLINARY REPORT 

Suspe nsions 
• Birmingham attorney Chester L. Brown ha.s been sus­

pended from the practice of law by the Disciplinary Commis­
sion of the Alabama State Bar, pursuant to Rule 25(a). Rules of 
Disciplinary Procedure (interim). This suspension is a result of 
reciprocal discipline set by the California State Bar, being 
retroactive to November 17, 1988, for a period of seven years, 
suspension being stayed on the condition that the respondent 
serve five years actual suspension. The respondent must also 
make restitution and retake the ethics portion of the California 
State Bar and the Alabama State Bar examinations. I Rule 25(a) 
Pet. #92-04] 

• The Supreme Court of Alabama, effective April 19, 1993, 
suspended Robert W. Graham from the practice of law in the 
courts of the State of Alabama. Graham's suspension was based 
on an order of the Disciplinary Commission of the Alabama 
State Bar, suspending Graham from the practice of law. [Rule 
20(a) Pet. #93-01 [ 

• The Supreme Court of Alabama. effective April 9, 1993, 
suspended James Edmund Odum, Jr. from the practice of law 
in the courts of the State of Alabama. Odum's suspension was 
based on an order of the Disciplinary Commission of the Alaba­
ma State Bar suspending him from the practice of law. !Rule 
20(a) Pet. #93-02 [ 

• The Supreme Court of Alabama, in an order dated April 17, 
1993, suspended Talladega attorney Jack E. Swinford from the 
practice of law in the state of Alabama. The suspension is to be 
for a period beginning April 27, 1993 and ending 90 days fol­
lowing Swinford's release from incarceraiion he is presently 
serving for criminal convictions of criminally negligent homi­
cide while in violation of Code of Alabama, 1975, §32-SA-
191 (2), and assault in the U1ird degree. Swinford's suspension 
is based upon an order of the Disciplinary Commission of the 
Alabama State Bar suspending him for said convictions, pur­
suant to Rule 22(a)(2), Ala.bama Rules of Disciplinary Proce­
dure (Interim). !Rule 22(a)(2) Pet. #93-021 

Publi c Reprim ands 
• On March 26, 1993, Alabama lawyer Edward Lewis Hohn 

was publicly reprimanded. in absentia, by the Alabama State 
Bar. Said reprimand was administered pursuant to Rule 25(a), 
Alabama Rules of Disciplinary Procedure (Interim), which pro­
vides reciprocal discipline for Alabama lawyers disciplined in 
other jurisdictions. 

By order of the Supreme Court of Arizona, dated July 15, 
1992, Hohn ,oas publicly censured by that body for violating 
certain disciplinary rules. The violations arose out of Hohn's 
wrongfully filing a /is pendens and sending a claim letter to an 
Alaskan insurance title company in a wrongful attempt to 
freeze assets of another party. !Rule 25(a) Pet. 1192-031 

• Gadsden attorney John S. Morgan was publicly reprimand­
ed. May 21, 1993 for violation of Rule 8.4(d) of the Rules of Pro­
fessional Conduct which provides that it is professional 
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misconduct for a lawyer to commit a criminal act that reflects 
adversely on his fitness to practice law, and Rule 8.4(g) which 
provides that it is professional misconduct for a lawyer to 
engage in conduct that adversely reflects on his fitness to prac­
tice law. On August 5, 1992, Morgan entered a plea of guilty in 
the circuit court of Etowah County to unlawful possession or 
marijuana in the second degree and assault in the third degree. 
IASB No. 92-263] 

• On May 21, 1993, Dothan attorney Charles B. Adams 
received a public reprimand in two consolidated cases. Adams 
was appointed to represent two individuals in conjunction with 
their criminal appeals. Adams failed to file briefs in those cases 
even though the court of criminal appeals advised him that 
this failure constituted presumptive ineffective assistance of 
counsel under Alabama case law. One appeal ended up being 
dismissed and new counsel was appointed in the other case. In 
one instance, Adams cited his wife's illness and trial prepara· 
tion in other cases. He offered no excuse in the second case. 
The Disciplinary Commission found that Adams had violated 
Rules 1.1, 1.2 and J.3 of the Rules of Professional Conduct. 
IASB Nos. 91-391 and 92-529[ 

• Birmingham attorney Mark D. McKnight was publicly rep­
rimanded May 21, 1993 on his plea of guilty of violating the 
Rules of Professional Conduct in three separate cases. 

In ASB No. 90-400, a client deposited $32,500 in McKnight's 
trust account which was to be used to satisfy a lien on the 
client's residence. On the date of closing, another attorney in 
McKnight's office discovered that McKnight's trust account did 
not contain $32,500, but, in fact, contained less than $3,200. 
Despite this fact, McKnight proceeded with the case and deliv­
ered to the financial institution a check drawn on his trust 
account in the amount of $32,500. This check was subsequent­
ly returned for insufficient funds. Thereafter, McKnight bor­
rowed money in order to make th is check good. The 
Disciplinary Board determined that McKnight's conduct violat­
ed DR 9-102(8)(4) which provides that a lawyer shall not mis­
appropriate the funds of his client. 

ln ASB No. 90-933(AJ, McKnight was contacted by the 
Grievance Committee of the Birmingham Bar Association in 
connection with its investigation of possible misuse of trusl 
funds by McKnight. After repeated requests from the Grievance 
Committee, McKnight ultimately produced his trust account 
records which showed negative balances for the months of Jan­
uary, February and March 1990. The Disciplinary Board deter­
mined that McKnight's conduct violated OR 9-102(8)(3) ,ohich 
provides that a lawyer shall maintain complete records of all 
funds, securities and other properties of a client. 

In ASB No. 9J-189(A), McKnight was employed to represent 
clients in an uncontested divorce proceeding. He prepared the 
necessary papers which the clients signed but he failed to file 
the papers with the court. Thereafter, McKnight represented to 
his clients that the divorce papers had been filed and that they 
were legally divorced. Subsequently, the clients went to the 
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courthouse and discovered that the divorce had never been 
filed and they were not divorced from each other. The Disci­
plinary Board determined that McKnight's conduct constituted 
a violation of DR 6-101 which provides that a lawyer shall not 
willfully neglect a legal matter entrusted to him. 

In addition to the public reprimand. the Disciplinary Boa.rd 
further determined that McKnight should be placed on proba· 
tion for a period of two years, beginning January I , 1993. Dur­
ing the probationary period. McKnight is to submit monthly 
reports from his accountant, his psychiatris t and his Alco­
holic's Anonymous sponsor. [ASB Nos. 90-400. 90-933(A) & 
91-189(A)J 

• Montgomery attorney James R. Cooper, Jr. was publicly 
reprimanded May 21, 1993. Cooper had represented a female 
client in a child custody proceeding against her first husband. 
Very shortly U1ereafter. he withdrew from further representa­
lion of her and later sued her for divorce on behalf of her sec­
ond husband. When the parties came to Cooper saying they 
wanted to reconcile, he had the wife sign an affidavit holding 
him harmless from "any and all causes of action conceivable" 
and further stating that she felt there was no conflict of inter­
est in his filing the divorce action. Cooper entered a guilty plea 
to violating Rule l.8(h) which proscribes a lawyer's prospec• 
lively limiting his liability to a client [ASB No. 92-2681 

• Montgomery attorney J. Richard Piel was given a public 
reprimand May 21, 1993. Piel was found to have willfully 
neglected a legal matter and, in so doing, also failed to com· 
municate with his clients. Piel handled a real estate closing 
and recorded the documents in the wrong county. The clients' 
copies of the closing documents were sent to an incorrect 
address and, thus. were never received by them. It took the 
clients nine months to straighten out the situation. This 
occurred only after the clients hired another lawyer to assist 
them. Piel defended himself on U1e grounds that his secretaries 
never made him aware of the problem. Also, Rule 5.3 makes a 
lawyer responsible for supervised employees' conduct if it 
would be unethical if committed by the lawyer. [ASB No. 92· 
385) 

• On May 21. 1993 Birmingham attorney Gregory D. Jones 
was publicly reprimanded by the Alabama State Bar for willfully 
neglecting a legal matter entrusted to him, for failing to carry 
out a contract of employment entered into with a client for pro· 
fessional services, and for prejudicing or damaging his client 
during the course of the professional relationship. 

Jones agreed to represent a client in a personal injury mat­
ter. He was advanced a filing fee to process the la1,•suit on 
behalf of the client However, Jones allowed the statute of limi­
tations to run on any claim that the client had for negligence. 
The client then filed a complaint against Jones. During the 
investigation of this matter, it was discovered that Jones was 
not aware that the statute of limitations for a wantonness 
claim on behalf of the client had not expired, but he had still 
failed to pursue a civil lawsuit on behalf of the client. The 
investigation further disclosed that Jones attempted to have 
the client sign a release releasing Jones from any and all liabil­
ity concerning his representation of the client, in considera­
tion of SI. The Disciplinary Commission ordered that Jones 
receive a public reprimand without general publication. [ASB 
~n~ n • 
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PRODUCTS 
LIABILITY AND 

CONTRIBUTORY 
NEGLIGENCE 

In the Wake of Williams v. Delta 
International Machinery Corp. 

n March of this year. the 
Alabama Supreme Court 
released the long-anticipat­
ed decision in Williams u. 
Delta lntemational Machin­
ery (Arp .• No. CV-8804573, 

slip op. (Ala. March 12, 1993). lVi/Iiams 
had previously been released, withdrawn 
and the court had all but announced that 
it would adopt some form of comparative 
negligence. It did noL The final deci­
sion, with no grounds assigned, declined 
to adopt comparative negligence and 
retained contributory negligence under 
Alabama products liability law. The deci­
sion nol Lo change contribulory negli­
gence also avoided the necessity of 
addressing the queslion of joint and sev­
e_ral liability. While the decision not to 
adopt comparative negligence captured 
the headlines. the most important addi­
tional issue decided by the court in 
ll'illiams was the reaffirmation of the 
defense of contributory negligence in 
products liabillly cases under Alabama 
substanli,-e la"'· 

The confused status of Alabama's law 
on contributory negligence as a proper 
defense arose as a result of language 
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used in the court's 199 L decision of Den­
nis u. Amurican l-/onda, 585 So. 2d 1336 
(Ala. 1991). In Dennis. the court held 
that it was error to charge the jury on 
contributory negligence of a plaintiff in 
the use of one product (a Yamaha motor­
cycle) while a separate product (motor­
cycle helmet being worn by the plaintiff) 
was Lhe product alleged to be defecti\/e. 
The court overturned a defense verdict 
on behalf of Honda, choosing to release 
that opinion even though the case had 
previously been sellled. 

As a result of the t>ennis decision, two 
years of apparent confusion occurred 
with both the bench and the bar. The 
plainllfrs bnr argued ·•contributory neg­
ligence In products liability is dead" and 
immediately moved to strike the defense 
of contributory negligtnce in many 
products liability rues. The uncertainty 
created by Dennis was reflected by Jus­
tice Houston. writing for the court in 
Williams, when he stated: 

• ... iBlecause there appears Lo be some 
confusion as to the proper lnterpretatlon 
of Dennis u. /\merican Honda Motor Co .• 
we direct the altcnlion of the Bench and 
Bar to the specific holding in Dennis .... " 

"The reports 

of my death 

are greatly 

exaggerated" 

-Ma rk Twain 

By D. Alan Thomas 
and Nancy S. Akel 
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Williams, slip op. at 4. Justice Houston 
went on to explain the factual situation 
of the accident made the basis or that 
case, that the plaintiff was alleged to 
have negligently used a Yamaha motor­
cycle while the products liability claim 
concerned a Honda helmet he was wear­
ing at the time of the accident. The 
court slated: 

''If the cont r ibutory negligence 
instructio n had been limited to the 
plaintiffs failure to exercise reasonable 
care in his wearing of the helmet (i.e., 
could have been related to an alleged 
product misuse), then such an instruc­
tion would have been proper under this 
Court's previous interpretations of the 
AEMLO." 

Id. at 5. Justice Houston pointed out 
that: 

"The trial error in De,mis was in not 
limiting the contributory negligence 
charge to the plaintifrs use of the hel­
met as opposed to the plaintiffs alleged 
negligent operation of his motorcycle." 

Although contributory negligence has 
been recognized generally as a defense 

to AEMLD actions, in Alkins v. Ameri­
can Motors, 335 So.2d 134 (Ala. 1976), 
this Court seemed to indicate that the 
defense is available only under certain 
defensive theories. e.g., 'plaintift's mis­
use of product'." 

Id. (citations omitted) (emphasis 
added) 

In this language, the Alabama 
Supreme Court has reaffirmed the exis­
tence of contributory negligence in 
products cases stemming back to the 
adoption of the Alabama Extended Man­
ufacturer's Liability Doctrine. 

Historical background 
In 1976. the Alabama Supreme Court 

decided the twin oses or Atkins v. 
American Motors Corp., 335 So.2d 134 
(Ala. 1976), and Casre/1 u. Allee Indus­
tries, Inc., 335 So.2d 128 (Ala. 1976). 
The supreme court al that time had 
been urged to adopt "str ict liability" 
under RESTATEMENT (SECOND) OF TORTS§. 
402A (1964). In deciding those cases, 
the court declined to adopt strict liabili­
ty due to long-standing Alabama history 
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of the "fau lt concept" ingrained in 
Alabama substantive law and in Alabama 
products liability law prior to 1976. In 
fashioning what was termed tl1e Alaba­
ma extended Manufacturer's Liability 
Doctrine ("AEMLD"), Lhe court speciri­
cally retained this "fault concept" as a 
prerequisite for the finding of liability 
on the part of a defendant manufactur· 
er. While the court stated that fault or 
"scienter'' would be supplied as a matter 
of law if a product was sold in a defecti~-e 
condition/unreasonably dangerous and 
if that defective condition was a proxi­
mate result of the plaint ifrs injuries, 
allowing Alabama to retain the fault­
based affirmative defenses, including 
contributory negligence. 

From Casre/1 and Atkins, this concept 
of fault permeated the Alabama deci­
sions which followed. The basic premise 
was that a plaintiff who contrib uted 
to his/her own injury (fault) could not 
recover damages even if the defendant 
,vas also at faulL ''The injury may 
be imputed as much to the neg I igence 
of the plaintiff, as of the defendant; and, 
if so, the defendant was not liable, and 
so should the law have been stated to 
the jury." Bethea v. Taylor, 3 Stew. 482 
(Ala. 1831). Alabama cases decided sub­
sequent to the adoption of the A[;;MLD 
consistently held the concept of fault 
(negligence) of the plaintiff to be fatal to 
a plaintiffs product liability case, follow­
ing long-standing Alabama law. E.g., 
Johnson v. Niagra Mach. & Tool Works, 
555 So.2d 88 (Ala. 1989) ("[Tjhe con­
duct of the plaintiff in certain cases may 
be so lacking in reasonable care for his 
own safety that reasonable minds may 
not differ on the issue ol the·plaintifrs 
own negligence"); Harley-Davidson, Inc. 
u. Toomey, 521 So.2d 971, 974-75 (Ala. 
1988) ("Upon raising Lhe affirmative 
defense of con tributory negligence, 
defendant has the burden of proving 
that (I) plaintiff failed to use due care 
for his own, or ... his property's safety, 
and (2) tl1at such a failure wa.s a proxi­
mate cause of the inj ury," quot ing 
American Pumilure Galleries, fnc. v. 
McW(me, Inc .. 477 So.2d 369, 372 (Ala. 
1985)); General Motors Corp. v. 
Edwards, 482 So.2d 1176, 1192 (Ala. 
1985) (Alabama Supreme Court specifi­
cally retained contributory negligence 
as an affirmative defense in automobile 
"crashworthiness" cases.); Caterpillar 
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Tractor Co. v. Ford, 406 So.2d 854, 856 
(Ala. 1981) ("In addition to the general 
denial defense, the defendant may also 
affirmatively raise the negligent conduct 
of the plaintiff in using the product, .... "). 
See also Fenley v. Rouselle Corp., 531 
So. 2d 304 (Ala. 1988); Sears, Roebuck & 
Co. v. Haven Hills Farm, Inc., 395 So. 
2d 991 (Ala. 1981). Cf. Wallace v. Doege, 
484 So.2d 404 (Ala. 1986) (plaintiff 
found to be contributo rily negligent 
after failing to tum off the power supply­
to a fish saw before attempting to clean 
it). 

In addition, contributory negligence 
usually was accompanied by terminology 
regarding the plaint ifrs "usage of the 
product". As Justice Houston pointed 
out in Williams, the Casrell decision dis­
cussed contributory negligence in the 
context of the plaintiffs use of the prod­
uct. This terminology was adopted in 
the Alabama Pattern Jury Charge syn­
onymously using the terms contributory 
negligence and misuse in the products 
liability context. 

APJl 32.19 
Contributory Negligence Defense 
The defendant charges that the 

(user)(consumer) (was contributorily 
negligent in the use of the product) 

(misused the product). 
The notes regarding the jury charge 

additionally state that misuse has not 
been specifically defined in Alabama and 
that the Alabama Supreme Court had 
not made a distinction between "intend­
ed use" and ''misuse" or whether there 
was any difference between "misuse" and 
"contributory negligence". 

Misuse was also advocated in the small 
number of produ cts liab ility cases 
brought solely under implied warranty 
theories where traditional "fault-based" 
defenses such as contributory negligence 
would not be available. This obviously 
blurred the distinction between the con­
tract-based warranty actions and negli­
gence-based AEMLD actions. 

The court's "misuse" versus "contribu­
tory negligence" distinction apparently 
existed in name only. Semantics aside, 
the standard/burden of proof for the 
defendant was plaintiffs failure to exer­
cise reasonable care for his own safely, 
whether called contributory negligence 
or misuse. That standard, outlined in 
the Alabama Pattern Jury Instructions, 
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was universally accepted and applied 
based on the fundamental concept that a 
plaintiff could not recover for an injury 
which he either caused or contributed to 
cause. Througho ut the decisions 
released from Casre/1 to Dennis, the con­
tributory negligence defense was "con­
tributory negligence in the use of the 
product" , an inescapable common 
thread. 

Denni s v. American Honda 
In Dennis, a solely unique fact situa­

tion existed. The trial jury was charged 
as to contributory negligence. The only 
contributory negligence alleged by the 
defendant was the plaintifPs use of the 
Yamaha motorcycle. The problem was 
that the Yamaha motorcycle was not the 
product alleged to be defective. There 
was no claim made that the plaintiff was 
neg I igent in his use of the Honda hel­
met, although assumption of the risk 
was a viable and affirmatively pied 
defense. 

In reversing American Honda's verdict 
against the brain-damaged plaintiff, the 
court distinguished between contributo­
ry negligence in the use of the product 
and contributory negligence not associ­
ated with plaintifrs use of the product 
alleged to be defective. The court's hold­
ing was not a change from the prior 14 
years of AEMLD decisions on contributo­
ry negligence, but rather a limited dis­
tinc tion made in that unique factual 
situation. The court, however, did cite 
from a number of "strict liability" juris­
dict ions in its discussion of product 
"misuse" versus ordinary contr ibutory 
negligence, while assumingly ignoring 
the "fault"-based concepts ingrained 
throughout the history of Alabama prod­
uct liability law. Justice Maddox clearly 
pointed out the confusion in his dissent 
in Dennis . 

The language used in Dennis regard­
ing the plaintiff's negligence in the "cau· 
sat ion" of the accident, unexpectedly 
proved to be somewhat unfortunate, set­
ting off a plethora of motions in the trial 
courts to strike the defense of contribu· 
tory negligence in products liability 
cases. The apparent confusion which 
resulted was limited to the local bench 
and bar, but did not rise to the appellate 
court level. 

Decisions released after Dennis clearly 

held that contributory negligence of the 
plaintiff in the use of the product was a 
valid defense to products liabil ity 
actions. For example: In Core v. Ford 
Motor Co., 601 So.2d 953 (Ala. 1992), 
the plaintiff decedent was not wearing 
his seatbelt and died when his vehicle 
was involved in a one-car accident, rolled 
and landed on its roof. In defense of 
plaint iff's crashwor thiness claim, the 
defendant asserted plaintifrs contributo­
ry negligence in failing to wear a seat· 
belt. Although the only issue on appeal 
was whether the State of Alabama should 
abandon contribu tory negligence in 
favor of comparat ive negligence, the 
defense verdict was affirmed and in 
doing so, the court, in dicta, acknowl­
edged that the plaintifrs failure to wear 
his seatbelt is properly considered in the 
contributory negligence defense. 

This issue, the contr ibutory negli­
gence defense, was preirously considered 
by the Eleventh Circuit in Fer_quson v. 
Bayerische Motoren Werke, A.C., 880 
F.2d 360 (11th Cir. 1989). The plaintiff 
received personal injuries in a one-car 
accident and brought suit under AEMLD 
alleging that the vehicle was not "crash­
worthy". One of the defenses asserted 
was that plaintiff was contributorily neg-
1 igent in her failure to use th e safety 
restraint system provided in the vehicle 
under Alabama law. The Eleventh Cir­
cuit affirmed the jury verdict in favor of 
the defendants and thus affirmed the 
District Court's jury charge on contribu­
tory negligence which included discus­
sion of the plaintifrs failure to wear her 
seatbelt. See also Gulledge v. Brown & 
Root, Inc., 598 So.2d 1325 (Ala. 1992) 
(Court defined contributory negligence 
as plaintiffs "faillurel to exercise ordi­
nary care to discover and avoid the dan­
ger and the injury" . Id. at 1327. 
(Citation and emphasis omitted)). 

MISUSE, AND (NOT INSTEAD 
OF) CONTRIBUTORY 
NEGLIGENCE IN THE USE OF 
A PRODUCT 

Unfortunately, after Dennis. a pattern 
jury charge was adopted which employed 
(apparently with no specific case author­
ity) a different definition and burden of 
proof for the defense of "product mis­
use·•. APJI 32.19 (Revised) and 32.19.1. 
Product misuse was defined in that jury 
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charge as a use that was not foreseeable 
by the defendant manufacturer. While 
befort, the distinction between misuse 
and contributory negligence in the use 
of the product was primarily semantic. 
the "nl!W" definition ignored the long. 
held definition of contributory negli­
gence based upon the relative fault of the 
parties. The traditional standard of con­
tributory negligence was that the plain­
tiff failed lo exercise reasonable care in 
disregard for his own safety which was a 
proximate cause (even if not the only 
cause) or his injury. 

If the product misuse definition is in 
fact Alabama law, then there is now a 
new defense: producl misuse. The test 
or "product misuse" ts the manufactur­
er's subjective foreseeable use of the 
product as opp0sed to the reasonable 
core or the plaintiff in his use of that 
product. This Is in addition to the plain­
tiffs burden to prove that the product 
was being used for its "intended use• at 
the time or the accident 

... ITlhe gravamen or the action is that 
the defendant manufactured or designed 

01 • uefeclive product which, 
be1.<1use of its unreasonable, unsafe con­
dition, injured plaintiff or damaged his 
property when such property, substan­
tially unaltered, was put to its 
intended use. Atkins, 335 So.2d at 139. 
This concept of a separate defense of 
"misuse·· was also noted in the 1992 case 
of Kelly u. M. Trigg Enterprises, Inc., 605 
So.2d 1185 (Ala. 1992). t n Kelly, the 
court stated that ii was affirming the 
principal that misuse Is a defense under 
the AEMLD citing Bonner Welders, Inc. 
v. /(nigh/on . ~25 So.2d 441 (Ala. 1982). 
As the authority for this defense the 
court did not cite from any previous 
Alabama decision. bul rather from a Jaw 
review article which stated: 

"(wlhen asserting misuse as a defense 
under AEMLD, the defendant must 
establish that the plaintiff used the prod­
uct in some manner different from that 
intended by the manufacturer. Slated 
differently. plainlifrs misuse or the prod­
uct must not have been 'reasonably fore­
seeable by the seller or manufacturer··. 
Edward C. Marlin. Alabama Extended 

Manufacturer's Liability Doctrine 
(AEMLDJ. t3 Am. J. Trial Advoc.. 983. 
1040 (1990). 

The Alabama Supreme Court noted in 
1977 that misuse could be a defense to 
an AEM LO action in the case of McCaleb 
v. Mackey Poi,11 Mfg. Co., Inc.. 343 So.2d 
511 (Ala. 19n). The court noted that 
the plaintiff in McColeb had used the 
product Involved in a manner not 
intended by the manufactu rer. The 
insinuation was that while misuse could 
be considered as a defense, its origin was 
in the origlnnl elements of the plaintifl's 
prima fade case under the AEMLD. If 
the standard by which misuse is Lo be 
judged Is the Intended use contemplated 
b)i the manufacturer, it appears there are 
now two different defenses, misuse and 
contributory negligence, with two totally 
separate standards of proof. 

MISUSE VERSUS 
CONTRIBUTORY NEGLIGENCE 

Many factual situations involve both 
contributory negligence (failure to exer· 
cise reasonable care in the use of the 
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product in question) and misuse (an 
unintended use). ror example, our 
plaintiff-to-be is ''Bubba Joe," the driver 
of a tractor-trailer truck on the ill-fated 
day of his accident. Prior lo the acci­
dent, he consumed a fifth of Jack Daniels 
which may or may not have been the 
reason Bubba Joe failed to connect the 
air brakes to the trailer he was using. In 
the ensuing accident Buliba Joe was in­
jured. Bubba Joe's alcoholic consump­
tion while attempt ing to operate a 
80,000 pound truck and trailer clearly 
may have been one of the proximate 
causes of his injury. In a product liabili· 
ty action against the truck manufactur· 
er, Bubba may have been contributorily 
negligent when he was unable to stop 
the truck at a "T" intersection while 
traveling 85 MPH (failure to exercise 
reasonable care for his own safety in U1e 
use of U1e truck). Bubba's actions may 
have also been a product misuse (very 
few tractor-trailer manufacturers intend 
to have their products operated at speeds 
greatly exceeding the legal pasted limits 
by an intoxicated person. They certainly 
do not intend to have the truck operated 
with the air brakes disconnected.) 

In most situations, both contributory 
negligence and misuse may be present. 
However, many accidents occur when 
the plaintiff is using a product in a man­
ner intended by the manufacturer, but 
in his or her use of the product the 
plaintiff fails to exercise reasonable care 
and is injured. l'or example, our ficti­
tious Bubba Joe recovers from his truck-
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trailer accident and goes to work as an 
operator of a table saw with a dado cut­
ting blade. On the day of the accident­
to-be, Bubba Joe is cutting woodstock 
with the table saw (a use intended by the 
saw manufacturer ). Unfortunately, 
Bubba Joe is preoccupied in discussing 
an upcoming wrestl ing match wilh 
another worker and while his head is 
turned, Bubba Joe suffers an injury to 
his dominant bowling hand. While 
Bubba Joe. may not have been misusing 
the table saw, he clearly failed to exer­
cise reasonable care in the use of the 
saw and was contributorily negligent. 

Can a product be misused (thereby 
supplying a defense to a product manu­
facturer ) without the plaint iff being 
contributorily negligent? Let's assume 
our fictit ious Bubba Joe comes home 
from work and attempts to trim his 
hedge with his Yazoo lawnmower. In 
this familiar example or stupidity, 
Bubba Joe not only is injured, but is 
guilty of negligence and a misuse or the 
product. But let's assume that instead 
of Bubba Joe dropping the Yazoo lawn­
mower on himself, he dropped it on his 
lovely wife, Sallie Jo, who was sun­
bathing on the other side of the hedge. 
Sallie Jo was completely innocent 
of any negligence on her part (other 
than marrying Bubba). However, there 
is still a misuse of the product. While 
the result may seem somewhat harsh, 
the misuse of the lawnmower would 
prevent Sallie Jo from recovering in a 
case against the manufacturer. The 
critical test of "product misuse" is not 
necessarily the conduct of the plaintiff. 
The test , whether couched in terms 
of the plaintiffs burden of proof or as 
the defendant's affirmative defense, is 
the reasonably intended use of the 
product. 

The Alabama Supreme Court recently 
affirmed that type analysis in the Kelly 
case. ln Kelly a products liability claim 
was advanced against the manufacturer 
of an air freshener which was being used 
as an inhalant by the driver of an auto­
mobile. That vehicle was then involved 
in an accident with the plaintiffs auto­
mobile. In that case, the alleged misuse 
of the air freshener/ inhalant was not by 
the plaintiff but rather by a third party. 
The court held "[allthough under the 
present circumstances. the alleged mis­
use of the (product! was by one other 

than the plaintiffs, the above principles 
('when asserting misuse as a defense 
under AEMLD, the defendant must 
establish that the plaintiff used the 
product in some manner different from 
that intended by the manufacturer'! are 
equally applicable." Kelly, 605 So.2d at 
1192. 

Theoretically, it might be possible to 
have misuse without contr ibutory 
negligence when the user of the prod­
uct is also the plaintiff. There are not 
any reported Alabama cases on the sub­
ject. As a practical matter, however, a 
plaintiffs use of the product in an unin­
tended manner probably also would 
carry with it by implication a failure to 
exercise due care in the use of that 
product. 

THE WILLIAMS CASE 
The Alabama Supreme Court in that 

unanimous portion of Williams v. Della 
lnlemational Machinery Corp. specifi· 
cally put to rest the apparent confusion 
created by Dennis. Just ice Houston 
writing for the court clarified precisely 
the very limited holding of ''the rule of 
Dennis". As Juslice Houston wrote, the 
trial court erred in Dennis by failing to 
limit the contributory negligence 
charge to the use of the product alleged 
to be defective. Clearly, had a contribu· 
tory negligence charge been related to 
the use of the Honda helmet, it would 
have also been proper. On the other 
hand, had the plaintiffs case been 
against the manufacturer of the motor­
cycle he negligently operated, a contrib­
utory negligence charge regarding the 
operation of the motorcycle (specifically 
having to do with the causation of the 
accident) would have been proper. This 
would be U1e case in the vast majority of 
the products liability litigation pending 
in Alabama. 

For the purposes of distingu ishing 
between misuse and contributory negli­
gence in products cases, the language of 
Williams is clear (discussing the Dennis 
case): 

If the contribu tory negligence 
instruct ions had been limited to the 
plaintiffs failure to exercise reasonable 
care in his wearing of the helmet, (i.e. if 
it had related to an alleged product mis­
use), then such instruction would have 
been proper under this court's previous 
interpretation of the AEMLD. 

JULY 1993 I 265 



Williams, slip op. at 5. (emphasis added) 
Two important issues are resolved in 

the court's language. First, it is proper 
to charge a jury regarding contributory 
negligence in the use of the product 
alleged to be defective. Second, the 
proper standard ror contribulory negll. 
gencc In a Alabama product~ liablllty 
case is whether the plaintiff exercised 
reasonable care in his or her use or 
operat.ion of the product. The standard 
for contributory negligence is not 
whether the product was used in the 
manner intended by the manufacturer 
(misuse) or whether the user knew, 
understood and appreciated a danger 
(assumption of the risk), but rather a 
test of lhe plaintiffs conduct, based on 
his foull or negligence, which deter· 
mines his ability to recover under 
Alabama law. 

The most obvious example of contrib· 
utory negligence in the products liabili­
ty context is found in the facts of 

Williams itself. The specific question 
in that case was not whether the table 
saw and dado blade were being used 
in the manner for which Delta Machin• 
ery intended. There was absolutely no 
issue raised that the plaintiff used the 
table saw in an unintended manner. 
The sole quest ion was whether the 
plaintiff exercised due care for his own 
safety while using the saw. In Williams, 
the plaintiffs' conduct which was the 
basis for the reaffirmation of contribu· 
tory negligence was specifically related 
to the causat ion of the accident, not 
some type of improper use of the prod­
uct. That is the test of contributory 
negligence under Alabama product lia· 
bility law. 

The campaign insisting that contrib· 
utory negligence was executed by Den· 
nis o. America Honda has been strong. 
A unanimous court in Williams has put 
those rumors to resL One hundred and 
sixty-two years of Alabama law regard-

ing contributory negligence. including 
st\oenteen years with contributory neg. 
ligence in products liability cases is a 
strong foundation for the defense of 
contributory negligence. The defense 
of contributory negligence should not 
be dismissed so easily, as a result or 
confus ing language found In one 
unique case. 

Contributory negligence is very much 
alive under the AEMLD, as is the sepa· 
rate and distinct affirmative defense of 
product misuse. Alabama continues to 
retain a · rault·based concept" of liability 
in product liability claims. The baseline 
proposition underlying Alabama's con· 
cept of •fault" is founded upon the con­
cept that any party, whether derendant 
or plaintiff, should be responsible ror 
his or her 0111n actions and any result· 
ing consequences. Even today, respon· 
sibility for one's own actions makes not 
only good, judicial sense, but common 
sense as well. • 
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RECENT DECISIONS 
By DAV!D B. BYRNE, JR. and WILBUR G. SILBERMAN 

SUPREME COURT OF 
ALABAMA 

Right to cou nsel and proof of 
waive r the reto 

Ex parte Reese, 27 ABR 2072 (March 
19, 1993). Reese pleaded guilty to pos­
session of marijuana "for his personal 
use only after having been previously 
convicted of unlawful possession of mar­
ijuana for his personal use only", a viola· 
tion of §13A-12-215, Code of Alabama 
(1975). As evidence of Reese's prior con­
viction, the Stale introduced a certified 
record of Reese's conviction in Dothan 
Municipal Court. The docket sheet bore 
a stamped notation indicating that Reese 
had waived his right to counsel prior to 
pleading guilty. 

On appeal. Reese challenged the use of 
his prior conviction for enhancement 
purposes, contending lhat the State had 
failed to prove that his prior guilty plea 
was not obtained in violation of his righl 
to counsel. The court of criminal 
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appeals affirmed his conviction by mem­
orandum opinion. 

The supreme court disagreed and 
reversed Reese's conviction. In doing so, 
the court followed the general rule that 
unless it is shown that the accused was 
represented by counsel, or waived coun­
sel, at the time of the prior conviction, 
the conviction is nol available for con­
sideration under the Habitual Pelony 
Offender Act. The courl then aclmowl­
edged the application of this ru le in 
Reese's case by stating, "Nor is an 
uncounseled conviction available for 
consideration under §13A-12-213". The 
court disagreed with the State's argu­
ment that the stamped nolation on the 
dockel sheet was sufficient evidence that 
Reese made a valid waiver of his right to 
counsel, holding that: 

The record of Reese's previous convic­
tion, though not completely silent, does 
not sufficiently sho"' that Reese was 
offered counsel and that he knowingly 
and intelligently rejected that offer. 

"A defendant may waive his or her 
right to counsel in writing or on the 
record, after the court has ascertained 
Iha/ the defendant knowingly, i11/e//i­
genfly, and voluntarily desires lo forego 
Iha/ right ." Rule 6.l(b), A.R.Crim.P. 
There is no evidence lhat the judge in 
the municipal court engaged in the col­
loquy necessary to ascertain U1at Reese 
knowingly, intelligently, and voluntarily 
desired to forego his right to counsel. 

State 's failure to produce 
exculpatory evidence 

E.r parle Williams, 27 ABR 2421 (April 
16, 1993). Williams was convicted of 
first degree robbery, arising out of an 
incidenl wherein Joe Tolbert was robbed 
outside his place of employment by four 
men. At tr ial, the victim testified that 
one of the men wore a white shirt and 
jeans, and that this man placed a gun to 
his head and demanded the victim's 
money. He stated that another man 
wearing a black raincoat and black hat 
placed a knife al his throat. At trial. the 
victim identified this man as Williams. 

Another man stood in the background 
and brandished a brick or cinder block. 
After the men had taken his wallet and 
run away, the victim summoned the 
police. A young man identified by the 
victim as the brick welder was captured 
near the scene. The victim's supervisor 
also recovered a black hat and turned it 
over to the police. 

This hat had the name "Joe Bean" 
written inside it. This was the street 
name of Derrick Williams, brother of the 
defendant, Barry Williams. F'or this rea­
son. Derrick Williams' photograph was 
included in a photographic lineup 
shown to the victim. At the photo line­
up, the victim identified Derrick 
Williams as one of the individuals who 
robbed him. 

Derrick Williams was arrested. There­
after, Eva Mae Williams, the mother of 
Derrick and Barry, came to the police 
station and informed police lhat it was 
Barry, and not Derrick, who taken part 
in the robbery. Barry Williams was then 
arrested and charged with first degree 
robbery. 

Prior to trial, defense counsel filed a 
motion seeking disclosure of exculpato­
ry and othe r material evidence. The 
court entered a mandatory discovery 
order. When defense counsel wenl to the 
police station to view the evidence, he 
was shown a black raincoat that had 
been recovered from Wi II iams. He was 
also shown some photographs, but not 
the ones used in the lineup. Defense 
couns was nol shown the black hal, nor 
was he provided with a copy of the vic­
lim 's staiement made shortly after the 
robbery, wherein the viclim described 
the man with the knife as wearing "cam­
ouflage" coveralls and made no menlion 
or a black raincoat. 

At trial. Williams moved to exclude 
the black hat and certain other State 
exhibits that had not been produced 
pursuant to the discovery order. and this 
motion was initially granted. The black 
hat. however, was admitted into evi­
dence after defense counsel questioned a 
witness about it. Counsel also sought 
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the production or the photographic line­
up to show the physical disparity 
between himself and his brother. This 
Lineup was produced only after defense 
counsel had cross-examined the victim 
regarding his misid,mtification at the 
lineup. 

In reversing Williams' conviction, the 
supreme cour t disagreed with the 
Slate's argument that Williams was not 
harmed by its violation of lhe discovery 
order because Williams knew priQr to 
trial that his brother had been arrested; 
accordingly, he was not prejudiced by 
the delayed disclosure of the pho­
tographs, the black hat and the state· 
ment. 

Citing Brady v. Maryland, 373 U.S. 83 
(1963), the court stated that the sup­
pression by the prosecution of evidence 
favorable to an accused upon request 
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evidence. In Ex parte Kennedy, 472 
So.2d 1106 (Ala.), cert. denied, 474 U.S. 
975 (1985), the proper test for deter­
mining whether the State's conduct 
constituted reversible error was set out: 
The defendant must demonstrate that 
(I) the Stnte suppressed the evidence: 
(2) the evidence suppressed was favor­
able to the defendant or was exculpato­
ry; and (3) the evidence was material 
The court determined that the material­
ity of the photographs and black hat was 
beyond question and that the State 's 
failure to disclose this evidence totally 
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prevented defense counsel from prepar­
ing portions of the defense, especially 
with respe ct to the inconsistencies 
between the victim's statement and his 
trial testimony. "Counsel should not be 
forced to improvise at trial simply 
because the State has failed to comply 
with a mandatory court order." The 
court ~pecifically rejected the argument 
that "a defendant who has engaged in 
' lhorough and sifting' cross-examina­
tion 1"lth respect lo Items not disclosed 
has suffered no prejudice." 

Fifth Amendment-right to 
remain silent after request for 
counsel Is made 

Ex partc Johnson. 27 ABR 2643 (April 
23 , 1993). Johnson was convicted 
of burglary in the first degree with 
the intent to rape_ Prior to his arrest , 
Johnson was questioned by the police 
as a suspect in the burglary. The ques­
tioning occurred after one of the im>esti­
gatl ng officers had given Johnson 
a standard ized Miranda warning. At 
trial, the officer leslified about his ques­
tioning of Johnson: 

"I asked him about the burglary- I 
asked him if he knew anything about it. 
He said that he had heard about the bur­
glary across from the church where he 
lived. And he said that he had heard that 
from the news ... ! asked him about- I 
showed him a picture of the knife that 
had been reCO\-ered from the scene and 
asked him If that was his knife. And he 
would not tell me if it was his knife. I 
asked him lo tell me- " 

At this point, defense counsel objected 
and moved for a mistrial on the grounds 
that any commcnl on Johnson's silence 
was a vlolallon of his constitutional 
right to remali, ~ilent. Counsel's request 
for a mistrlnl was denied. Thereafter. the 
officer continued his testimony as fol­
lows: 

"I asked him to tell me il wasnl his 
knife, and he wouldn't tell me it wasn't 
either. 

I talked to him a little bit after that. I 
talked lo him about the incident again 
and tried to get him to talk to me about 
the incident. He wouldn't talk about the 
incident, and he later asked if he could 
have legal help. I considered lhal him 
asking for an atlorney, and no further 
questioning was done al that lime." 

No object Ion w,is made to this testi-
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mony. On ap~I. the court of criminal 
appeals affirmed Johnson's conviction, 
holding that •·[a[ny improper comment 
on the appellant's exercise of his Miran­
da right to remain silent in reference to 
his failure to answer a question about 
the knife was cured when the officer tes­
tified without objec tion that subse­
quent ly the appellant 'wouldn't talk 
about the incident, and ... asked if he 
could have legal help."' 

The supre me court disagreed and 
reversed Johnson's conviction, holding 
that it is fundamentally unfair and in 
violation of due process of law to inform 
a person under arrest that he has a right 
to remain silent and then permit an 
inference of guilt from that silence. The 
court went on to hold that "virtually any 
description of a defendant's silence fol­
lowing arrest and a Miranda warning" is 
sufficient to const itute a violation of 
Doyle v. Ohio, 426 U.S. 610 (1976). 

Fourth Amendment­
suppression of evidence 
obtained as result of 
uncorroborated 
anonymous tip 

Ex par/e Bame/le, 27 ABR 2643 (April 
23, )993). Barnette was arrested for pos­
session of cocaine. He moved to sup­
press the evidence against him, alleging 
that his stop by the police was improper 
because a ''reasonab le suspicion" of 
criminal activity could not be based on 
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what he termed an "uncorroborated 
anonymous tip". The trial court denied 
Barnette's motion, and he was subse­
quently convicted. The court of criminal 
appeals affirmed without opinion. 

Bamette petitioned for certiorari, cit· 
ing Alabama v. White, 496 U.S. 325 
(1990), as authority for his claim that 
"the stop violated the Constitution and 
the motion to suppress shou ld have 
been granted," because the "anonymous 
tip .. .lacked significant details that could 
be independently corroborated by police 
to provide 'sufficient indica of reliability 
to justify the investigatory stop."' The 
supreme court agreed, and reversed Bar· 
nette's conviction. 

The court based its decision on Alaba­
ma v. White, stating that just as veraci­
ty, reliability and basis of knowledge are 
relevant in the probable cause context, 
these critical factors are also relevant in 
the reasonable suspicion context, 
although allowance must be made in 
applying them for th e lesser showing 
required to meet the reasonable suspi· 
cion standard. Nonetheless, the court 
held, "an anonymous tip can provide the 
reasonable suspicion necessary for an 
investigatory stop, if the tip is sufficient­
ly corroborated by independent police 
investigation." 

Ln this case, however, the court held 
that the anonymous tip contained mere­
ly a range of details relating to easily 
obtained facts and conditions existing at 
the ti me of the tip, i.e., that two black 
males dressed in a particular manner 
were at a specific location. Anyone could 
have predicted the location of the black 
males, their race and a general descrip­
tion of their clothes, because that was a 
condition presumably existing at the 
time of the call. The anonymous tip did 
not contain facts which are ordinarily 
not easily predicted, but which would 
have demonstrated a familiarity with 
Barnette's behavior. Additionally, when 
the officers stopped Barnette, they had 
not corroborated the tip by independent 
investigation sufficient to furnish rea­
sonable suspicion that Barnette was 
engaged in criminal activity. 

One discriminatory strike 
sufficient to establish 
Batson violation 

Ex pa rte Bankhead, 27 ABR 257 I 
(April 16, 1993), Ex parte Carter, 27 ABR 

2597 (April 23, 1993). Ln two cases with 
varying results, the supreme court once 
again acknowledged a single instance of 
racial discrimination, i.e., the prosecu· 
tion's use of one peremptory strike in a 
racially discriminatory manner, is suffi­
cient to establish a Batson violation. 

In Bankhead, the court held that the 
prosecutor's removal of a black ju ror 
based on an "unexplainable gut reaction 
that he was bad" was not sufficiently 
race neutral so as to rebut Bankhead's 
prima facie showing of racially discrimi­
natory jury strikes and ordered that 
Bankhead's capital murder conviction 
and death sentence be reversed. The 
court ackno,"ledged that a trial court's 
rulings with regard to Batson violations 
were entitled to great deference, but in 
this instance, the trial court's determi­
nation tha t no Batson violat ion 
occurred was "clearly erroneous". 

In Carter, the court noted that 
although the trial judge had erroneously 
concluded tha t a single instance of 
racial discrimination was insufficient to 
establish a Batson violation, the trial 
court's finding that the prosecutor had 
not engaged in any "purposeful discrim­
ination" was not clearly erroneous and 
upheld Carter 's convictions for firs t 
degree robbery and attempted murder. 

BANKRUPTCY 

Supreme Court rules on 
"excusable neglect" with ref• 
erence to late flied claims 

Pioneer Investment Services Compa­
ny v. Brunswick Associates ltd. Par/· 
nership, 61 U.S.L.W. 4263 (1993 W.L. 
79640-S .Ct.), March 24, 1993. 
Altho ugh this case has already been 
reported extensively in bankruptcy pul>­
lications, it may be very useful to the 
non-bankruptcy practitioner who may 
fail to file a claim prior to the claims bar 
date (or by analogy misses any other 
deadline established by the Bankruptcy 
Code or Rules). 

In Pioneer, an experienced bankrupt­
cy lawyer overlooked the bar date for fil. 
ing a proof of claim for a substantial 
creditor. The attorney was moving from 
one firm to another, and missed noting 
the bar date which was set out on the 
notice of the §341 creditors meeting. 
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Although Bankruptcy Rule 9006(b)(3) 
limits the bankruptcy court's authority 
lo extend the claims bar date and pre­
cluded any extension In this c.ise, the 
attorney attempted a lale filing on the 
theory of •excusable neglect" as provid­
ed in Bankruptcy Rule 9006(b)(J). The 
case went through the various steps of 
the court system from the bankruptcy 
court to the district court to the Sixth 
Circuit. The Sixth Circuit held that in 
determining whether to grant an exten­
sion of time to allow a claim filed late, 
certain guidelines or factors must be 
considered, to wit: 

Prejudice to the debtor: 
An lmpact on eflicient court adminis­

tration: 
Delay beyond the reasonable control 

of lhe person who had the duty to per­
form; 

Good faith by the creditor; and 
That the failure resulted from negli­

gence, indifference, or culpable conduct 
either from the counsel lo the creditor 
or the creditor itself. 

The Supreme Court adopted the first 
four , bul said that lh e last was not 
acceptable as creditors are accountable 
for the actions of their attorneys. The 
Court ruled tha t the proper focus is 
upon whether the neglect was excus­
able. The Court examined the notice 
which was sent to all creditors and 
decided that It was faulty since the bar 
date had been placed in a peculiar and 
inconspicuous place in the notice, and 
the wording did not indicate the signifi­
cance of the bar date. The Court also 
found that no prejudice had been caused 
to the debtor and lhat the creditor had 
not acted in bad failh. Thus. in a five­
four decision, the Court held that the 
neglect was excusable. 

The dissent from Juslice O'Connor was 
quite strong, She slated that the issue of 
excusable neglect depends upon cause 
and fault, that if the rnilure is not blame­
less the consequences are irrelevant 

In footnote four or the majority opin­
ion. the Court states that the excusable 
neglect standard of Bankruptcy Rule 
9006(b)(J) concerns Chapter II cases 
only. This esape valve does not apply to 
Chapter 7 cases. and probably not to 
cases under Chapter 12 or 13. Although 
this case will allow much litigation for a 
court to determine excusable neglect, 
the Jaw has not greatly changed. 
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Unsec ured creditors commit­
tee circumvents priority 
creditors 

In re SP,11 Manufacturing Corp., 984 
F.2d 1305 (First Cir. 1993). The credi­
tors' committee. representing over SS 
million or unsecured debt. made an 
agreement with the primary secured 
creditor whereby such creditor and the 
committee could take action to replace 
the CEO of the debtor, join lly agree 
upon a plan of reorganization, and work 
together lo reach agreements on other 
details of the plan. In return, th e 
secured lender would allow the unse­
cured creditors class certain percentages 
of its recovery, to-wil: 10 percent on the 
first S3 million, 20 percent on the next 
$3 million. 30 percent on the next S3 
million. 40 percent on the next S3 mil­
lion. and 100 percent on anything addi­
tional. The agreement primed the IRS 
and potential Insider creditors. After 
conversion of the Chapter I l case, the 
Chapter 7 trustee sought to set aside the 
proposed distribution. The bankruptcy 
judge held in favor of the tTustee, stat­
ing that the parties could not agree on a 
distribution contrary to the priority sec­
tion or the bankruptcy code, and the dis­
trict court affirmed. On further appeal, 
the First Circuit reversed, stating that 
the secured creditor could deal with the 
proceeds as it wished since they 
belonged to it and, thus. were not sub­
ject to the control o( the bankruptcy 
courL The circuit court also stated that 
the creditors' committee is not a fidu­
ciary for I he entire estate but only for 
the unsecured creditors. In response to 
the argument that the agree ment 
between the committee and the creditor 
was in conOict with general bankruptcy 
Jaw and policy, lhe Court ruled that a 
commillee must act in good faith and 
without ulterior motives, such as aiding 
competing businesses, acting out of 
malice, and forcing higher payments 
from the eslate. The Court upheld the 
agreement in this instance b«ause the 
committee was only obtaining a share of 
what otherwiise was going to the secured 
part)' and did not hurt anyone else. 

U .S . Supreme Court allows 
cou.nter clalm In fre ight 
undercharge suits 

Reiter u. Cooper, 113 S.Cl. 1213 
(1993). f'or attorneys who have been 

victims of the trustees of bankrupt 
freight companies suing for under­
charges. if you paid without a fight you 
should be sorry. The Supreme Court 
now has ruled thal in such action 
brought by the trustee, the shipper ma~· 
tile a counterclaim on the basis that the 
data on file with the FCC was not rea­
sonable. Prior cascs,principally Maislin 
Industries v. Primary Steel, 497 U.S. 116 
(1990), had held that a ship-per could 
not claim a defense of "an unreasonable 
practice" in an action based upon the 
freight undercharge. The Interstat e 
Commerce Act requires that carr iers 
publish and file tar iff rates with the 
Commission. Arter the deregulation of 
the industry, it became common prac­
tice for the carriers to negotiate with 
the shippers, then upon the carrier 
bankrupting, the trustee or debtor-in­
possession under Chap-ter I I filed for 
the difference between the actual charge 
and the established rate. 

In the instant case, the shipper 
claimed not that the practice was unrea­
sonable, but, rather, that the filed tariff 
rates were unreasonab le. The Inter ­
state Commerce Act requires that such 
rates be reasonable, and it allows ship­
pers a cause o( action for repara-tion 
damages of the differences between 
1,•hal is filed and what is reasonable. 
Here, the Fourth Circuit. following 
Maislin. held that lhe "filed rate " 
doctrine militated against this shipper 
seeking relief for reparation damages 
in the same action as a claim against 
the shipper on the freight under-charge. 
This ruling was reversed by the 
Supreme Court which allowed the repa­
rations claim as n counterclaim to the 
trustee's freight undercharge claim. ll 
also said that Rule 54(b) F.R.C.P .. as 
to a separate judgme nt, was within 
the discretion of the Court. and would 
be appropriate for a solvent carrier 
but not for an insolvent one, or 
one in bankruptcy. The Court stated 
that the doctrine relative to the filed 
rate embodies the principle that a ship­
per is not able to avoid payment of the 
tariff rate, by using the common 
Jaw defenses of prior agreement as 
to a different rate, or estoppel. but 
that such doctriM does not pro­
hibil using the statutory reparations 
claimas an affirmative defense or 
counterclaim. • 
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LEGISLATIVE WRAP-UP 
By ROBERT l . McCURLEY, JR. 

The Alabama Legislature adjourned 
May 17, 1993 after passing Law Institute 
bills to amend the Administrative Proce­
dure Act, revise the Probate Procedure 
Law and enact a new Limited Uability 
Act. 

Failing to receive final passage were 
reapportionment of the Legislature and 
tort reform bills. Dying in the Senate 
were bills to set the percentage of con­
tingency fees attorneys can receive; lim­
iting pun itive damages to five t imes 
compensatory damages, not to exceed 
$250.000; limiting cont ribut ions to 
judges; limi ting a manufacturer's 
extended liability: and limiting time 
periods for suits against architects and 
engineers. 

Administrative Procedure Act 
(H-93) (Act 93 °627) 

The act, effective July I, 1993, amends 
§§41-22-5, 41-22-6, 41-22-12. 41-22-20, 
and 41-22-22. The clarifying amend­
ments relate to U1e comment period for 
proposed rules, completion of notice 
and effective da te of rules, jud icial 
review, and time for taking appeals. New 
provisions were included to allow for 
subpoenas, discovery and protect ive 
orders. Further, new proposed ru les 
must be accompanied by a fiscal note, a 
note on the effect the regulation will 
have on competition, and the effect the 
regulation will have on the environment 
and public health. 

This bill was sponsored by Repre.sen­
tative Jim Campbell of Anniston and 
Senators Frank 1':llis of Columbiana, 
Ryan deGraffenried, Jr. of Tuscaloosa, 
John Amari of Birmingham and Wafter 
Owens of Centerville. 

Prob ate Procedure (H -19 3) 
(Act 93 · 722) 

This act is effective January I, 1993. It 
codifies the present law that upon death 
the deceased person's real property pass­
es to the heirs while personal properly 
passes lo the personal representative to 
be distributed to the heirs. Unless a will 
provides otherwise, the personal repre-
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sentative will usually have to file an 
inventory within two months and exe­
cute a bond or give collateral generally 
equal to the amount under the personal 
representative's control .. less the value of 
property that only can be sold or con­
veyed with court authority. 1':ven though 
the bond is waived in a will, it may, nev­
ertheless, be required under limited cir­
cumstances, such as the likelihood of 
waste occurring otherwise. 

The act parallels the conservatorship 
law in that it enumerates actions that 
the personal representative may take 

without prior court approval unless the 
,viii or cou rt specifically othe rwise 
restricts the action. It further enumer­
ates action that may only be taken with 
prior court approval when not expressly 
authorized in the will. There is a specific 
requiremen t for the court to approve 
the sale of real estate. 

Another major change by this act is to 
provide that a personal representative is 
entitled to a reasonable compensation 
for services. The court must approve 
fees using specified factors similar to 
those enume rated by the Alaba ma 
Supreme Court by Rules of Professional 
Conduct, Rule 1.5 for reasonable attor­
ney's fees. 

The probate bill was sponsored by 
Representative Marcel Black of Tus­
cumbia, Representative Jim Campbell of 

Anniston, Senator Doug Ghee of Annis­
ton, Senator Don Hale of Cullman, and 
Senator Michael Figures of Mobile. 

Limited Liability Company Act 
(S-54 9) (Act 93. 724) 

The Limited Liability Company Act 
will become effective October l , 1993. It 
is a hybrid entity that combines the ben­
eficial tax status of a partnership with 
the limited liability afforded by corpo­
rate structures. Under the current feder­
al taxing st ructure, a limited liability 
company can be treated as a partnership 
rather than as a corporation. Thus, the 
double taxation of members of a limited 
liability company is avoided. 

A limited liability company is formed 
when two or more persons file art icles 
of organization. Articles of organi1.ation 
are very similar to articles of incorpora­
t ion lhal are filed under the Alabama 
Business Corporation Act. Filing of doc­
uments is very similar to that of the 
business corporation act in that they are 
initially filed with the local probate 
judge's office. 

Generally, the management of a limit· 
ed liability company is vested in its 
members. However, the articles of orga­
nization may vest management of the 
company in one or more managers who 
then have the power to manage the 
business of the company. 

Similar to a business corporation, the 
liability of a member of a limited liabili­
ty company is limited to his or her con­
tr ibution. However, if the LLC involves 
performing professional services, the 
individual who performs the services 
will still be liable for any negligence or 
wrongful act or omission in the same 
manner as if that individual rendered 
the services as a sole practitioner. 

The bill further provides that foreign 
limited liability companies may be regis­
tered in Alabama provided they pay cer­
tain fees and meet certain requirements. 

Furthermore, the bill provides that a 
limited liability company may merge or 
consolidate with other limited liability 
companies or other business entities. 
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This bill was sponsored by Senator 
Steve Windom o( Mobile and Representa­
tive Hugh Holladay or Pell City. 

Court s 
The Legislature passed two acts affect­

ing the appellate courts. Senate Bill 303 
(Act 93-346) created two additional 
judgeships on the court of civil appeals 
and provides the first judges to fill lhe 
judgeships be elected. The second bill, S-
304 (Act 93-345). amends § 12-2-7 to 
authorize the supreme court to transfer 
to the court of civil appeals certain civil 
cases appealed to the supreme court. 

Child supp ort 
House bill 280 (Act 93-321) amends 

§30-3-61 relating to income withholding 
order for child support. I-louse bill 419 
(Act 93-325) makes the willful violation 
of any provision of a temporary or per­
manent protection order or restraining 
order involving domestic relations or 
family violence will be a Class A Misde­
meanor with additional mandatory mini­
mum penalties. 

Crim e bill s 
House bill 3 (Act 93-327) and I-louse 

bill 4 (Act 93-719) provides new crimes 
for offenses relating to animals used in 
research and un lawful killing or live­
stock. House bill 14 (Act 93-720) requires 
motorists to use lights on motor vehicles 
when windshield wipers are in use as a 
result of rain, sleet or snow. House bill 
508 (Act 93-352) provides for the suspen­
sion of the driver's license of anyone con­
victed of violating drug crimes. House 
bill 322 (Act 93-323) imposes an addi­
tional $100 assessment on persons con­
victed or driving under the innuence to 
be deposited in the Impaired Drivers' 
Trust f'und. Senate bill 94 (Act 93-672) 
requires parents to insure that a child 
enrolls in and attends school. Senate bill 
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100 (Act 93-676) provides that a person 
who is guilty of shoplifting must pay lhe 
full retail value of the merchandise if it is 
not recovere d in its full retail mer­
chantable condition, pay additional dam­
ages to the retailer of S200, and pay an 
attorney's fee. Parents of shoplifting chil­
dren are civilly liable for their children's 
shoplifting up to $750. Senate bill 219 
(Act 93-606) provides for a new offense of 
sexual torture and makes the offense a 
Class A f'elony. Senate bill 422 (Act 93-
677) revises the present bail system for 
bail bondsmen. Senate bill 503 (Act 93-
203) amends §8-19-5 relating to the 
deceptive trade practice law. 

Annual meeting 
The Alabama Law Institute's annual 

meeting will be held at 4 p.m., Thursday, 
July 15, 1993, at the Stouffer Riverview 

Plaza Hotel in Mobile during the state 
bar's annual meeting. 

For more informat ion, contact Bob 
McCurley, director, Alabama Law Insti­
tute, P.O. Box 1425, Tuscaloosa, Alaba­
ma 35486. Phone (205) 348-7411. • 

Senate Hou se 
General Bills 

Introduced 513 665 
(passed) (64) (116) 

Local BUls 
Introduced 83 255 
(passed) (27) (156) 

Appropriation Bills 
Introduced 80 87 
(passed) (8) (61) 

Total Bills 
Introduced 676 1,007 
{passed) (99) (333) 

RIDING THE CIRCUITS 

Walker County Bar Association 
The following attorneys were elected officers for 1993: 

Pres ident: 
JAMES C. KING 

Jasper 

Vice-president: 
HENRY C. WILEY, JR. 

Jasper 

Secretary : 
MARGARET DABBS 

Jasper 

Treasure r: 
TOM NICHOLSON 

Jasper 

BAR DIRECTORIES 
1992-93 EDITION 

Alabama Bar Members: $25 each 
Non-members: $40 each 

Send c:htck or money ordtr to: 

Alabama Bar Directory 
P.O. Box 4156 

Montgomery, Alabama 36101 
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Notice 

ELEVENTH CIRCUIT APPOINTS 

DISCIPLINARY COMM ITTEE MEMBERS 
Rules Governing Attorney Discipline In lhe United States Court ol Appeals for the Eleventh Circuit (Addendum Eight) 

took elfeot October 1, 1992, following public notice and opportunity for comment pursuant to 28 U.S.C. @2071(b). Pur­

suant to Rule 2.A. of the rules. the nine persons named below have been appointed to the Committee on Lawyer Qualill­

catlons and Conduct. On relerral by the Chief Judge, this committee Investigates alleged misconduct by members ol the 

11th Circuit bar and rerommends to the Court appropriate discipfinary action to be taken. Membership on this committee 

win change from time to time. 

Committee on Lawyer Qualifications and Conduct 

James C. Barton 
Jot,nston, Barton, 

Proctor. Swedlaw & Naff 
AmSouth/Harbert Plaza 

1901 Sixth Avenue. Nor1h 
Birmingham, Alabama 35203 

Ginny S. Granade 
Chlel, Criminal Division 
U.S. Attorney's Office 

169 Dauphin Street. Suite 200 
Mobile . Alabama 36602 

Roland Nachman , Jr . 
Balch & Bingham 

P.O. Box78 
Montgomery, Alabama 36101 

Marvin E. Barkln 
Trenam, Simmons, Kemker, 
Scharf, Sarkin, Frye & O'Neill 

P.O. Box 1102 
Tampa, Florida 33601 

Michael S. Pasano 
Zuckerman, Speeder, 

Taylor & Evans 
201 S. Biscayne Boulevard 

Suite 900 
Miami, Florida 33131 

Alan C. Sundberg 
Carlton. Fields, Ward, 

Emmanuel, Smith & Cutler 
P.O. Box 190 

Tallahassee, Florida 32302 

Frank W. Seller 
Bouhan, Wllhams & Levy 

P.O. Box 2139 
Savannah, Georgia 31498 

Cubbedge Snow, Jr. 
Martin, Snow, Grant & Napier 

P.O. Box 1600 
Macon, Georgia 31202 

Larry D. Thompson 
Kfng & Spalding 

191 Peachtree Street 
Allanta . Georgia 30303 

tnfonmatlon and copies of Addendum El_ght may be obtained from the Office of the Clerll , U.S. Court of Appeals 

for the Eleventh Circuit, 56 Forsyth Stree1, N.W .. Atlanla , Georgia 30303. Phone (404) 331-6187. 
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ALABAMA STATE BAR SECTION 
MEMBERSHIP APPLICATION 

To join one or more sections, comp le1e 1his form and allach separale checks 
payable to eac h sec1lon you wish to join. 

Name ____ ______ _________ ____ ____________ _ 

Firm or Agency----- ----------------------------

Office Address 

Office location---------------------------------

O!Oce Telepho ne Number _______________ ______ _______ _ 

Section Annual Dues 

___ Administrative Law ............ ....................................... ................. ........... ........................................... .. $20 
___ Bankruptcy and Commercial Law ....................................... ......... ........ .............................................. $20 
___ Business Torts and Antitrust Law .................................................... .................................................... S 1 5 
___ Communications Law ........................................................................................................................ S 15 
___ Co<porate Counsel ...................................................................... ....................................................... S30 
___ CorJ)Ofation, Banking and Business law ...•.................... ......................... .......................... ................ .$10 
___ Criminal Law .................................................................................................................................... .S 1 O 
___ Environmental law .............................................................. .... .......................................................... S20 
___ Family Law ....... ................................................................................................................................. $30 
___ Heahh Law ....... .............. ....... ..................•.................. ....... ..................... ...•.....•.............•..... .............. $15 
___ Labor and Employment Law ............ $10 If practicing less than 5 years, S30 If prac1icing 5 or more years 
___ Liligation ...... .................................... .......................... ........ .......... ...................................................... $15 
___ Oil, Gas and Mineral law ................................................................ ........................... ....................... $15 

___ Real Property, Probate and Trust Law .... .................................... ......................................................... $10 
___ Taxatlon ............... ..................... .......................... ................ ........ ....................................................... $15 
___ Worker's Compensation Law ................................... ........................... ............................................... $20 
___ Young Lawyers' .................................................................................................................................... . 0 

TOTAL 

Remember: Attach a separate check for each section. 
Mail 10: Sections, Alabama S1a1e Bar, P.O. Box 671, Montgomery, AL 3610 1 
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CLASSIFIED NOTICES 
RATES: Members: 2 free listings of 50 words or less per bar member per calendar year EXCEPT for "position want­

ed" or "position offered" listings - $35 per insertion of 50 words or less. $.50 per additiona l word; Nonmembers: $35 
per insertion of 50 words or less, $.50 per add itional word . Classified copy and payment must be received according to 
the following publishing schedule: July ' 93 Iss ue- dead line May 28. 1993; September '93 issue - dead line July 
30, 1993; no deadline extensions will be made. 

Send classified copy and payment. payable to The Alabama Lawyer . to: Alabama Lawyer Classifieds. c/o Margaret 
Murphy, P.O. Box 4156, Montgomery. Alabama 36101. 

FOR SALE 

• LAWBOOKS: The Lawbook Exchange, 
ltd . buys and sells all major lawbooks, 
state and federal. nationwide. For all 
your lawbooks needs. phone 1 ·800· 
422-6686. MasterCard. VISA and 
American Express accepted. 

• RULES: Model Rules of Professional 
Conduct. Personal copies available for 
$5 (Includes postage). Mall check to 
P.O. Box 671, Montgomery, Alabama 
36101. Pre-payment required. 

• LA WBOOKS: Save 50 percent on your 
lawbooks. Call National Law Resource, 
America's largest lawbook dealer. Huge 
inventories. Lowest prices. Excellent 
quality. Satisfaction guaranteed. Call us 
to sell your unneeded books. Need 
shelving? We sell new. brand name, 
steel and wood shelving al discount 
prices. Free quotes. 1·800·279·7799. 
National Law Resource. 

• LAWBOOKS: Williams . Hein & Co., 
Inc., serving the legal community for 
over 60 years. We buy, sell, appraise 
all lawbooks. Send want lists 10: Fax 
(716) 883-8100 or phone 1-800-828· 
7571. 

• LAWBOOKS: AFTR 1·52; AFTR 2d 1· 
53; Tax Court (P-H loosefeat) 35-83; 
BTZ & Tax Ct. Memo 1-52; J Tax 1970· 
85. leave message at (205) 677-4889 
(day) or (205) 983-4972 (night). Michael 
Crespi, Houston County Courthouse, 
Dothan, Alabama 36303. 

• LAWBOOKS: United Slates Code 
Annotated. current through end of 
1992. Call James Marks, (205) 383· 
2435. 
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FOR RENT 

• OFFICE SPACE: Birmingham, South· 
side, 2,300 square feel. Williamsburg­
style office building, beautifully dec­
orated, free parking, $8.95 per square 
toot. Carpet, drapes, two private rest­
rooms, kitchen area, built-in oak 
shelves and cabinets. Phone (205) 939· 
1327. 

POSITIONS OFFERED 

• ATIORNEY JOBS: National and Feder­
al Employment Report. Highly regarded 
monthly detailed listing of attorney and 
law-related jobs with the U.S. Govern­
ment, other public/private employers in 
Washington, D.C., throughout the U.S. 
and abroad. 500-600 new jobs each 
Issue. $34 lor three months; $58 tor six 
months. Federal Reports. , 01 O Ver· 
mont Avenue, NW, #408-AB, Washing· 
ton, D.C. 20005. Phone (202) 
393-3311. VISA and MaS1erCard 
accepled. 

• LABOR/EMPLOYMENT ATIORNEY: 
Major Alabama law firm seeks lawyer 
for department in its Birmingham, 
Alabama office. Ten years or more 
experience in the areas of labor and 
employment law Is preferred. Superior 
writing and academic skills are 
required. The attorney will be expected 
to provide leadership and will have 
immediate responsibility lor this impor­
tant area ol the firm's practice repre­
senting management. Salary com­
mensurate with level of experience. 
Confidential reply 10 P.O. Box 1986, 
Birmingham, Alabama 35201-1986, 
Allention: Hiring Allorney. 

• EMPLOYEE BENEFITS ATIORNEY: 
New Orleans firm seeks employee ben· 
eflts associate with 1·5 years· of EAtSA 
experience or an U .M. in taxation. The 
firm's practice encompasses all phases 
of employee benetits law, including 
advice and planning with respect to re­
tirement and welfare plans, as well as 
an active ERISA litigation practice. Ex· 
cellent credentials, communication and 
organizational skills required. Respond 
to Hiring Partner. 8008 Jeannette 
Place, New Orteans, Louisiana 70118. 

SERVICES 

• DOCUMENT EXAMINER: Examination 
of Questioned Documents. Certified 
Forensic Handwriting and Document 
Examiner. Twenty-six year's experience 
In all forensic document problems. For· 
meriy, Chief Questioned Document 
Analyst, USA Criminal Investigation 
Laboratories. Diplomate (certitied)­
British FSS. Diplomale (certifled)­
ABFDE. Member: ASQDE: IAI; SAFDE; 
NACOL Resume and fee schedule 
upon request. Hans Mayer Gidion, 218 
Merrymont Drive, Augusta, Georgia 
30907. Phone (706) 860-4267. 

• PARALEGALS: Attention attorneys and 
personnel directors. The National 
Academy for Paralegal Studies has 
qualified paralegals in your local area 
ready for employment In law offices and 
corporations. Our paralegal graduates 
are trained in areas of law. such as 
family, real estate. torts, criminal, pro­
bate, and corporate law. Student 
interns are also available. There are no 
tees for these services. For additional 
information, call the Placement Office at 
1-800-285-3425, ext. 3041. 
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• EXPERT WITNESS: Traffic engineer, 
consultanVexpert witness. Graduate, 
registered, professional engineer. Forty 
years' experience. Highway a.nd city 
roadway zoning. Write or call for 
resume, fees. Jack W. Chambliss, 421 
Bellehurst Drive, Montgomery, Alaba· 
ma 36109. Phone (205) 272-2353. 

• RESEARCH: Legal research help. 
Experienced attorney, member of 
Alabama State Bar since 1977. Access 
to state law library. WESTLAW avail­
able. Prompt deadline searches. Sarah 
Kathryn Farnell. 112 Mocre Building, 
Montgomery. Alabama 36104. Phone 
(205) 277-7937. No representation is 
made that the quality of /he legal ser­
vices to be performed Is greater than 
the quality of legal services performed 
by other lawyers. 

• DOCUMENT EXAMINER: Certilied 
Forensic Document Examiner. Chief 
document examiner. Alabama Depart­
ment of Forensic Sciences, retired. 
B.S., M.S. Graduate, university-based 
resident schocl In document examina-

lion. Published nationally and interna­
tionally. Eighteen years· trial experi­
ence, state/federal courts of Alabama. 
Forgery. alterations and document 
authenllctty examinations. Criminal and 
non-criminal matters. American Acade­
my of Forensic Sciences. American 
Board of Forensic Document Examin, 
ers. American Society of Questioned 
Document Examiners. Lamar Miller, 
3325 Lorna Road, #2-316, P.O. Box 
360999, Birmingham, Alabama 35236-
0999. Phone (205) 988-4158. 

• MEDICAL EXPERT TESTIMONY: HCAI 
will evaluate your potential medical/ 
dental malpractice cases for merit and 
causation gratis. If your case has no 
merit or causation Is poor, we will pro­
vide a free written report. State affi­
davits are available. Please see display 
ad on page 262. Health Care Auditors. 
Inc .. 2 Corporate Drive, Clearwater, 
Florida 34622. Phone (813) 579-8054. 
Fax (813) 573-1333. 

, EXPERT WITNESS: Professional engi­
neer and attorney with a practice of 

expert testimony in construction, safety. 
hlghway and structural design. Thirty 
years' experience in highway, railroad. 
commercial buildings and power plant 
construction. Call or write for resume, 
fees: Lamar T. Hawkins, 601 Vestavia 
Parkway, Birmingham, Alabama 35216. 
Phone (205) 823-3068. No represen­
taion is made thar Iha quality of the 
legal services to be performed is 
greater than the quality of legal ser­
vices performed by other lawyers. 

, FORENSIC DOCUMENT 
EXAMINATION: Handwriting, typewrit• 
ing, altered documents. Criminal and 
civil matters. Medical records, wills, 
contracts, deeds, checks. anonymous 
letters. Court-qualified. Twenty-eight 
years· combined experience. ABFDE 
certified. Member, American Academy 
of Forensic Science, American Society 
of Questioned Document Examiners, 
International Association for Identifica­
tion. Carney & Nelson Forensic Docu­
ment Laboratory. 5855 Jimmy Carter 
Boulevard, Norcross (Atlanta), Georgia 
30071. Phone (404) 416-7690. 

r---- ------------------ - --- - ---- - --- -------- ----, 
AD DRESS CHANGES 

Complete the form below ONLY if there are changes to Your listing in the current Alabama Bar Directory. Due to changes in 
the statute governing election of bar commissioners, we now are required to use members' office addresses, unless none is 
available or a member is prohibited from receiving state bar mail at the office. Additionally, the Alabama Bar Directory is 
compiled from our mailing list and it is important to use business addresses for that reason. NOTE: If we do not know of an 
address change, we cannot make the necessary changes on our records, so please notify us when your address changes. 
Mail form to: Alice Jo Hendrix, P.O. Box 67 l, Montgomery, AL 36101. 

____ ____ _ ___ Member Identification (Social Security) Number 

Choose one: D Mr. D Mrs. D Mon. r Miss ':I Ms. 0 Other _ __ _ 

Full Nam•-------------------- ------------- ------
Business Phone Number _________ Race _______ Sex _ __ Birthdate _______ __ _ 

Year of Admission _________________________ ___________ _ 

Office Mailing Address _______________________________ ___ _ 

City ___________ State __ ZlP Code------ County ____________ _ 

Office Street Address (if different from mailing address) ___ _____________________ _ 

City ___________ State __ ZIP Code ______ County--- ----------

L----- --- --- -- ---------------- ----- -- -- ------- --~ 
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Willi WEsT'S EXCLUSIVE KEY NUMBER SYSTEM. 
Now finding the case law you • Cite to Southern Reporte~ 2d 
need Is as easy as typing the citation. or State reports. 

With this new West CD Reporter • Jump to cited cases and back with 
you can: the touch of a key. 

• lrnmedJately pinpoint relevant Call now to learn more about West 
cases with West Key Nwnbers. Publishing Company's newest way 

• Quickly review cases by reading to win: West CD Reporters. 
the exclusive West head notes 
and synopses. 1-800-255-2549 Ext. 301 

------::::--...._,w~est Publishing 1. ..... More 1>vaJ1S to win 

II . 
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