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FirmSite

» You can introduce your practice on the
internet with attorney resumes and photos,
articles, newsletters, winning cases,
representative clients, and more

® Designed by experts with over 120 years of
experience in the legal marketplace and
decades of online experience

» Exclusively for your firm with your own
domain name

» Custom-tailored to match the distinct
identity of your firm

» Assured confidentiality with password-
protected sections and secure e-mail

» Compelling graphics and persuasive content

» Targeted traffic from interested prospects

» Supported by the latest and best computer
technology and a stall of computer experts

» Your FirmSite never closes - you're open for
husiness 24 hours a day, seven days a week with
e-mail links to your attorneys and staff

» Your FirmSite will link
directly to West Legal
Directory (wld.com),
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Alabama Bar Institute
for Continuing
Legal Education

ALABAMA LAWYERS
SERVING ALABAMA LAWYERS

Justice must be WON and lawyers
must be prepared to fight thar bartle
for all individuals, This end may only
be achieved by well trained advo-
cates. ABICLE is and has been the
key to providing the career long edu-
cation and motivation negessary to
fulfill this duty thar defines us as pro-
fessionals. As chair of the Criminal
Defense seminar for several years, the
dedicarion of the ABICLE staff to
maintaining and promoting our pro-
fession has heen evident to me and it

has never been more important.

Robert V. Wnnl'nh'iklut' [11

Public Defender

THE UNIVERSITY OF ALABAMA
SCHOOL OF LAW

Call ABICLE at 1-800-627-6514
or 205-348-6230 for program information.
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Birmingham Cieil Rights Institute. Dedicated on November 15, 19492, the
Birmingham Civi| Rights Institule is a community’s commitment to those courageous
individuals who walked to Ireedom, It i a center for education and discussion about civil
and human rights issues, The Institute’s projects and services promote resesrch, provide
information and encourage discussion on human rights in America and around the world.

—Phato by Poaul Crawford, 1D, CLE
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Alﬂbaum Property Rights and Remedies, Second Edition answers
questions unique to the statutory underpinnings of Alabama praperty law.
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and offers comprehensive analysis of the statutory rights and remedies
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By Vie Lott

Final
Thoughts

Vic Lottt

PRESIDENT’S PAGE

hen | look back on my year as

president | am struck hy the fact
that our state bar is more relevant and
more vibrant than at any time in its his-
tory. | have written at length during my
year about the many challenges facing
lawyers and our profession, and the
quickening pace of change, These chal-
lenges are both institutional and indi-
vidual, in that the ever-increasing
demands of our profession are taking a
greater toll on lawyvers and their person-
al lives than ever before. This is not to
say that most lawyers in Alabama are
unhappy or dissatisfied with their prac-
tices and their profession, hecause our
recent survey data indicates to the con-
trary. In fact, most of the practicing
lawyers in Alabama enjoy their work
and most clients have a great deal of
respect for their own personal attorney,
even though many of those same indi-
viduals would severely criticize the pro-
fession as a whole, | helieve this
dichotomy in and of itsell has height-
ened the pressure on lawyers nol only
to perform in their jobs on a daily basis,
bul also to try to please the public and
improve the perception of our profes-
sion,

[ know that [ am “preaching to the
choir” when [ tell you that through all
of the criticism the fact is that lawyers
in Alabama have been and will continue
to be a positive and progressive force,
and a source of dynamic leadership in
every area of our slate. There is no
doubt that our lawyers are among the
most generous and community-minded

citizens in all of the towns and cities
that they serve throughout Alabama, In
addition to donating over $30 million a
year in the value of pro bono services to
the poor and indigent in this state,
lawyers conlribute countless thousands
of additional hours of service to various
not-for-profit boards and organizations
ranging from YMCAs and Boys and Girls
clubs to arls and educational organiza-
tions. One wonders how these generous,
dedicated communily leaders and vol-
unteers can don the role, en masse, as a
Prince of Darkness by day Of course, we
know that this is not the case, Lawyers
by training and experience are dedicat-
ed, selfless, focused and successful in
serving the needs of their families, their
clients, their communities and the pub-
lic at large. In this hevday of leadership
by public opinion poll, true service still
means doing the right thing, the neces-
sary thing, and not necessarily the pop-
ular thing. From defending accused
murderers and rapists, to advocaling
the rights of consumers and the less
fortunate, lawyers are often called upon
Lo swim upstream., When necessary we
do it well and we should ke proud that
we are willing, and that our state and
federal constitutions give us the right
and the ability. As an organization
whose mission and purpose is to serve
the profession and to ensure that our
profession serves the public, your state
bar is focused on the challenges, and
prepared Lo lead the bar of the State of
Alabama into the 21st century. 1 am
proud to have played a small part. |




Cumberland School of Law
Continuing Legal Education

The Cumberland School of Law at Samford University is indebted to the many Alabama attorneys and judges
who contributed their time and expertise to planning and speaking at our educational seminars during the 1998-
1999 academic year. We gratefully acknowledge the contributions of the following individuals to the success

of our CLE programs,
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KUDOS!
H.B. 53
Becomes
Law

Keith B. Norman

EXECUTIVE DIRECTOR’S REPORT

By Keith B. Narman

fter many tries, hourly compensa-
ton for attorneys appointed to rep-

resent indigent defendants will increase,

Governor Don Siegelman allowed this
bill to become law al the conglusion of
the regular session of the legislature.
While H.B. 53 received the attention
of the media writers because of the
included compensation increase for
Judges and distriet altorneys, little
attention was given Lo ather aspects of
this comprehensive legislation includ-
ing indigent defense. | have highlighted
what this law will accomplish.
Effective immediately are:
* Increases from $40 to $50 per hour
for Ume in court and

* Increases from $20 Lo $30 per hour
for time out-of-court.

Effective October 1, 2000 the:
* In-courl rate is increased from $50 to
$60 and

» Qut-of-caurt rale is increased from
$30 to $40.

The law sets new caps on tolal fees
excepl in capital cases or life without
parole, for which therz will be no limit on
in-court time. Fees are limited as follows:
o Class A felony-$3,500;
¢ Class B felony-$2,500;
¢ Class C felony-$1,500;

* Juvenile cases-$2,000;

¢ All other cases~$1,000; and

* Capital offense cases or a charge that
carries a possible sentence of life
without parole-no limit.

o A court may, upon a linding of good
cause, approve fees in excess of these
limits,

* The per-hour pavment on appellate
cases increases from $40 to $50 upon
enactment and from $50 to 360 effec-
tive October 1, 2000, The total pay-
ment for an appeal is increased from
$1,000 to $2,000,

* Hourly payments are increased in post-
conviction remedy phase for in-court
and out-of-court time same as above,

* The hourly overhead expense remaing
in effect.

An important feature of this legisla-
tion that received no attention in the
media is the creation of the "Advanced
Technology and Data Exchange Fund.”
Moneys from this legislation placed in
this fund can be used for activities relat-
ed to the administration of justice,
including the use of credit and debit
cards and electronic fund transfers for
collection and distribution of court-
ordered moneys authorized under this
legislation, These funds will also be
used Lo improve the collection of court
costs, fines, child support and other
courl-ordered moneys,

Another important aspect of this legis-
lation is the funding for the supreme
court to establish a statewide coordinator
of pro bono services and a commission on
professionalisim. Many states have similar
programs and this legislation will allow
our state to join the mainstream in these
two important areas,

Many of you wrote letters and called
legislators to urge the passage of H.B.
53. This grassroots efforl was very cru-
¢ial to the passage of this bill. The hard
work of Joel Williams of Troy, chair of
the Indigent Defense Committee this
year, and the entire commitlee for the
last several vears Lo increase indigent
defense compensation finally paid off
this year. We owe a debl of gratitude to
the bill's sponsors in the House,
Speaker Pro Tem Demetrius Newton of
Birmingham, Judiciary Chairman Bill
Fuller of LaFayelte and Representative
Pat Jones of Huntsville, who steered
this bill through safe passage in the
House, The bill passed convincingly in
the House and | encourage you to thank
the hill's three sponsors, as well as
Speaker Seth Hammett and the other
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members of the House who supported
this bill, The following lawyers, who are
members of the House, also deserve a
special word of appreciation: Mareel
Black, Mark Gaines, Ken Guin, Howard
Hawk, and Mike Rogers.

You should also thank Senator Pat
Lindsey of Butler, chair of the
Economic Expansion and Trade
Commiltee, for seeing this bill out of
committee in the Senate. LL. Governor

Steve Windom and President Pro Tem
Lowell Barron were instrumental in
H.B. 53's overwhelming passage in the
Senate as were many other Senators,
Senators who are also lawyers and
deserve a thank-you include: Roger
Bedford, Ted Little, Charles Langford,
Curt Lee, Wendell Mitchell, Hank
Sanders, Phil Poole, and Rodger
Smitherman,

Finally, Governor Don Siegelman

deserves our sincerest thanks for allow-
ing H.B. 53 to become law despite
intense pressure to kill the bill.
Governor Siegelman's good vision
allowed him to see the bill for more
than just a "judicial pay bill" as the edi-
torial writers tagged it. All of the ele-
ments of this bill are important and
Governor Siegelman exhibited great
leadership by allowing FLB. 53 to
become law. Thank you Governor] H

With so much at stake,

whom will
you {rust

with your
next valuation?|

Expert valuation Is critical for
you ang your cllenis. Whatever
your need, no other valuation
practitioner in Alabisma hos
Don Minyard's combination of
expertise ind credentialy,

* Ph.[Y in Accountancy

* Acerediled in
Busineas Viluution
(one of only ctght in Alabama)

= Certified Public Aceountant

o Certified Fraud Examiner

His years of teaching experichce
have given him the ability to
explain complex financial issues
in o manner anyone-especially
Jurors— cun understand. Trust
your nexl valuation lo Don
Minyard and his team,

Minyard & Associates, P.C.
CPA Accredited in Business Valuation

Mentler American tnstiole of Certllled Public Accountants, Alalnn Sooiely of
Certified Public Aceounants, Asocintion of Certified Tvamd Examinors

Donald H. Minyard, Ph.D., CPA, ABV, CFE

4 Office Park Circle, Sulte Z18A, Birmingham, AL 3

Forensic Accounting

* Litigation supporl

« Expert Wilness

* Business Valuation

* Fraud Examination

* Conaulting

= Structured Settlements

ALABAMA LAWYER

Assistance

Program

Are you watching someona you care
about self-destructing hecause of alcahol
ar drugs?

Ara thay telling you they have it undor
control?

They don't.

Are they telling you thay can handle it?

They can't.
Maybe thay'ra taelling you it's nano of
your business,

Itis,

Paopla sntranchad inaleohal or diug
dnpendancles can't sea what it 1s doing to
thelr lives.

You can.
Dan't be part of thair delusion,

Be part of the solution.

For avary ong person with alcoholism, at
Inast fiva othor lives are negativaly alfect-
ol by the problem drinking. The Alabama
Lawyar Assistance Program (s available to
halp members of tha legal profession who
suffar from alcohol or drug depandencies,
Information and assistanca is also avail-
able for tha spouses, family members and
olfice staff of such members ALAP |s com-
mitted to developing a greater awaroness
and understanding of this illness within the
legal profession. I you or Somecng you
know neads help call Jeanne Marie Leslie
{ALAP director) 81 (334) 834-7576 {a conli-
tential direct linej or 24-hour page ar (334)

BZZ3
Phone: (Z05) BO3-43812 Fax: (Z205) 80Z2-TH52
E-mall: DonMinyardiprodigy.net

i
i
BE

o

395-0807 . All calls are confidential
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umberiand School of Law

Continuing Legal Education

September 10
17
24

October ]
8

15
22-23
29

November 5
11

19

December 3
Q

10

17

29-30

Fall 1999 Schedule

Developments and Trends in Health Care Law 1999
Prasecuting and Defending DUl Cases in Alabama Courts
Probate Practice Seminar

10th Annual Bankruptcy Law Seminar

Managing Toeday's Law Practice: Law Firm Breakup,
Technology, Avoiding Malpractice

Selecting and Influencing Your Jury with Susan E. Jones
Fundamental Lawyering Skills

Y2K Litigation

13th Annual Workaers' Compensation Seminar

Chaice of Business Entity = Of Partnarships, LLCs

aond Corporatians

The Truth, The Whole Truth, and Nothing But The Truth
with Stephen D. Ecston

Persuosive Legal Writing featuring Steve Stark
Employment Law Update

“Hot Topics” in Civil Litigation - Mobile

“Hot Topics” in Civil Litigation = Birmingham
CLE By The Hour

A brochure describing the course content in detail will be mailed opproximately six weeks prior ta the seminar,
If you do not receive a brochure for a particular seminar let us know by calling CLE at 726-2391 or 1-800-
B88-7454, e-mailing us at lowgle@samford.edu, or visiting our website at hitp://eumberland. samford edu.

Additional programs may be added to this schedule.

Somlord Universily is an Equol Opportunity Inslitulion and welcomes applicalions lor amploymant and aducational programs from all
individuals regardless of race, color, sex, age, disabilily, or national er ethnic angin,

Samford F¥

Liniversity
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A.lABA:MA STATE BAR
Publications Order Form

The Alabama State Bar is pleased to make available to individual attorneys, firms and local bar associations, at cost
only, a series of brochures on a variety of legal topics of interest to the general public.
Below is a current listing of public information brochures available from the Alabama State Bar for distribution by

local bar associations, under established guidelines.

N Brochures

Law As A Career $10.00 per 100 Qty. $
...opportunities and challenges of a law career today

Lawyors and Legal Fees $10.00 per 100 Qty. $
..a summary of basic information on common legal questions and procedures for the general public

Last Will & Testament $10.00 per 100 Qty. $

..covers aspects of estate planning and the importance of having a will

Legal Aspects of Divorce $10.00 per 100 Qty. $
..offers aptions and choices involved in divorce

Consumer Finance or “Buying on Time” $10.00 per 100 Qty. $
.outlines important considerations and provides advice on financial matters affecting the individual or family

Mediation...Another Method $10.00 per 100 Qty. $
for Resolving Disputes
~provides an overview of the mediation process in question-and-answer form

Acrylic Brochure Stand $5.00 each Qty. $
«..individual stand imprinted with individual, firm or bar association name for use at distribution points

One stand per brochure is recommended,
Name to imprint on stand:
Mailing Adedress

Subtotal $

Shipping & Handling $ 5,00

TOTAL $

Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and forward it with this arder form to:
Susan H. Andres, Director of Communications, Alabama State Bar, PO, Box 671, Montgomery, AL 36101, (334) 269-1515

M The Alabama Lowger



BAR BRIEFS

* Joseph B. Mays, Jr. of Birmingham has been re-elected as
vice-chair of the Alabama Educational Television Foundation
(AETF), the governing body of Alabama Public Television. The
AETF was founded in 1982 by the Alabama Legislature to help
raise private funds for Alabama Public Television. Mays is a part-
ner in the firm of Bradley, Arant, Rose & White in Birmingham,

* A legal education program designed by Gregory S.
Cugimano of Gadsden, Alabama and David Wenner of
Phoenix, Arizona won an “Award of Excellence in Education
Certificate for 1998." The honor was given by the American
Society of Association Executives in Washington, D.C. The
Program, “Overcoming Juror Bias,” won in the single semi-
nar program category, Cusimano, a Diplomat in Trial
Advocacy, is a member of the firm of Cusimano, Keener,
Roberts & Kimberley. |

e —

Winner of a 1897 Public Relations Council of Alabama
Merit Award and a prestigious 1998 TELLY award for video
production, *To Serve The Public” is
designed for use in speaking to civic and
community groups, including schools.
Every local bar association in the state
has received a free copy of the video pre-
sentation and 300 brochures. Contact
your local bar association president or
call the ASB al (334) 269-1515 for addi-
tional copies or information. This com-

plete public service video presentation
includes: the eight-minule video; a handbook of speech
points; and informational brochures for the audience. (NOTE:
TV and radio announcements have been excerpted from the
video and are now being shown across the state—Ilook and
listen for them in your community and encourage your local
stations to air them!)

How do we improve the image of
the legal profession today?

Our answer is “One lawyer at a time.”

——————— S S i — e ——

To SERVIE

THE PUBLIC
YES, I volunteer to present or to help
schedule a presentation of “TO SERVE THE

PUBLIC” to groups in my area. Contact me
to make arrangements!

NAME
BAR ASSOCIATION
PHONE OR E-MAIL




Karl T. Tyree, Jr.

K.‘trl T. Tyree, Jr., 73, of Florence,
died October 29, 1998, Mr, Tyree
was born in Florence and altended the
Kilby Training School, Coffee High
School and Florence State Teachers
College, He was an Eagle Scout and as
an adult would help the Scouting move-
ment. He atlended Auburn University
where he was a member of Phi Delta
Theta Fraternity. He served in the U.S,
Army infantry during World War 11 and
then graduated from the Universily of
Alabama School of Law.

Mr, Tyree was a lifelong member, elder
and trustee of the First Preshyterian
Chureh, Florence. He has been a mem-
her of the Jr. Chamber of Commerce and
the Exchange Club of Florence. He had
been a law partner with Mims Rogers in
the firm of Rogers & Tyree and was a
member of the Alabama State Bar,

He served as executive director of the
Florence Housing Authority from 1955
to 1990. He served in many offices and
was a life member of 5. E.R.C. and
N.AH.R.O.

Mr, Tyree is survived by his wile,
Freddie Richardson Tyree; sons Will Tyree
and Robert Tyree and wife Rhondla;
daughters Clyde Tyree Cook and hushand

Tl Alebwzrenr L anigate

MEMORIALS

Bill and Jane Tyree Guin and hushband
Dan; and numerous grandchildren, nicces
and nephews.

~Florence TimesDaily

Keener Tippins Blackmarr

hereas, Keener Tippins Blackmarr, a

long-time, respected, and well-liked
mermber of the Mobile Bar Association,
departed this life on September 2, 1998,
il the age of 81 years; and

Whereas, the Mobile Bar Association
desires to honor his name and perpetu-
ate his memory;

Now, therefore, be it remembered thal
Keener Tippins Blackmarr was born on
June 2, 1917, in Brewton, Alabama, and
grew up in Gulfport, Mississippi, where
he graduated from Gulfport High School,
Kenner attended the University of
Alabama, where he received his AB. in
1939 and his law degree in 1941,

Following his graduation from law
school, he served four and a half years
in the United States Army during World
War 11, veceiving five Battle Stars. Three
of those years were served in England,
Africa and Italy, handling claims in the
Judge Advocale General's Corps,

After the war, in 1945, he began his law
practice with the firm of Hand, Arendall,
Bedsole, Greaves & Johnston, He left that
firm in 1947 Lo open his own office. In
1954, he was appointed an Assistant 1.5,
Attorney and served as such until 1959,
when he resigned that position and went
back to privale practice. Among the
lawvers he practiced with at various
times were Sam Stockman, Bill Saliba
and Alice Meadows, Keener is remem-
bered for having high standards for his
legal practice, for having empathy and
concern for people, for being generous
with his time, for being willing o repre-
sent anvone with a just cause, for being
an innovator (he was one of the first
lawyers to move his office to the western
part of town, opening his office at Bel Air
Mall in 1966), and for having a wide vari-
ety of interests, including opening and
running a successful restaurant. He made
it some of his personal rules Lo always
talk to other lawyers on the telephone
when they called him, as he reconized
that they were as busy as he was, and Lo
return telephone calls before the end of
the day they were received.

During one period of his law practice,
he also served as a judge in the City of
Mobile's Traffic Court. In 1970, he
accepted a job as general counsel with
Jack R. Taylor, handling the legal needs
ol a number of Mr, Taylor's companies,
including Fact-O-Bake International
and Bumper Service Corporalion.

Keener was a very active member of
Dauphin Way Methodist Church, where
he taught Sunday School and served on
the Official Board.

He was also very aclive in civic alfairs.
He was a former president of the Mobile
Child Day Care Association and was a
member of the Civitan Club, where he
supported al! of its projects and helped
run the Mobilian of the Year Program.
He was a Mason and a member of the
Loop Lions Club,

Keener was very dedicated to his fam-
ily. He is survived by his wife of 56
years, Mary Lillie Echols Blackmarr;
two daughters, Virginia Blackmarr




Voght of Alexandria, Virginia, and Anna
Blackmarr James of Birmingham,
Alabama; and seven grandehildren,

~Stova F. McFadden, president,
Mobile Bar Assoclation

Judge Thomas F. Sweeney

hereas, the Mobile County Bar
Association wishes, on this date,

to honor the memory of Judge Thomas
F. Sweeney, a distinguished retired
jurist and member of this association,
who died on June 8, 1998, and

Whereas, the Mohile Bar Association
further desires to memorialize his career
and to recognize his many contributions
to our prolession and Lo this communily;

Now, therefore, be it remembered:

Judge Thomas F Sweeney was a native
and lifelong resident of Mobile, He gradu-
ated from the old Spring Hill High School
in 1935, and then graduated summa cum
lawde from Spring Hill College in the
class of 1939, Following that accomplish-
ment, he entered Geordetown University
Law School and was graduated e faude
in 1943, Each institution selected him for
membership in its highest academic
honor society, The year he graduated
from law school, he married Margaret

Cecelia Odewalt of York, Pennsylvania,
She preceded him in death in 1993,

He practiced law in Mobile from 1945
until 1970, al which time he was appoint-
ed judge of the Court of General Sessions
of Mobile County by Governor Albert P
Brewer. He served on that court and later
on the district court until his retirement
as a district court judge in 1987,

During his legal career, he Laught as
an associate professor at Spring Hill
College, co-hosted Maohile's “Great
Books” television series, and served as
ehairman of the board of the Catholic
Maritime Club and as chairman of the
parish council of St. Mary's Catholic
Church. He was appointed by Governor
Palterson as a Special Assistant
Attarney General to help modernize the
probate court deed records, and by both
Governors Wallace and Patterson as an
Honorable Lieutenant Colonel,

In his "spare time,” he successfully
raised 11 children, Jody Sweeney
Coombs of Birmingham; Antonia
Maureen Sweeney of Maobile; Jean Marie
Sweeney, Metairie, Louisiana; Timothy
Sweeney of Atlanta; Daniel Sweeney of
Baltimore; Donald Sweeney of Loxley;
Gregory Sweeney; Roberl Sweeney and
Thomas [. Sweeney of Mobile; Joseph
Sweeney of Grand Junclion, Colorado;
and Mark Sweeney of Huntsville,
Alabama; 29 grandchildren; and two
dreat-grandchildren.

Judge Sweeney was widely regarded as
an oulstanding district court judge, noted
for his fairness and judicial temperament,

~Stova F. McFadden, president,
Mohile Bar Association

Cecil A. Chason

ecil A. Chason, dean of Alabama

Municipal Law, was born in
Chatom, Alabama in Washington
County on July 11, 1914, and passed
away on April 17 in Baldwin County,

Chason graduated from Spring Hill

College, where he played football, and
altended the University of Alabama
School of Law where he received his law

degree in 1940, He served as a Naval offi-
cer during World War 1! and after the war
opened his law office in Foley, Alabama.
His law practice was to conlinue for 55
years and include service as cily attorney
for Gulfl Shores, Summerdale and Elberta
and counsel for area banks and South
Baldwin Hospital, He served his commu-
nity in many ways, including as director
and president of the South Baldwin
Chamber of Commerce and was the
recipient of the Paul Harris Fellow Award
and Free Enterprise Person of the Year
Award, This long service and his dedica-
tion to Foley, as well as his knowledge
and skill, earned Cecil Chason the unoffi-
cial title of dean of Alabama Municipal
Law.

Cecil Chason will be greatly missed
by his friends and fellow atlorneys and
he will be remembered by s0 many
Baldwin countians he helped. My family
was among those he assisted many
years ago after we losl my little sister in
tragic accident, He provided advice and
counsel and never sent a bill for his ser-
vices. He gave me an opporiunity to
begin my legal career by hiring me as
an associate altorney 15 vears ago and
heing my mentor during all of my
endeavors. There are many others who
have been helped and supported by his
generosity and concern,
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Chason is survived by his wife of 62
years, Dorothy, three daughters, a sister,
seven grandchildren and eight great-
grandchildren,

~Judge Pamela Baschab,
Alabama Court of Criminal Appeals

Roderick Beddow, Jr.

hereas, after 72 vears on this

earth, Roderick Beddow, Jr. was
called by his maker to his eternal
reward on May 13, 1998, The son of a
greal lawyer, Roderick Beddow, Sr,,
Roderick Beddow, Jr. achieved a rare
station in life in that he, as his father,
was recognized as a great lawyer; and,

Whereas, his commitment to the
cause of righting a wrong or rectifying
injustice was second 1o none and he
devoted his life to ensuring that justice
would prevail; and,

Whereas, Roderick Beddow, Jr. served
as president of the Birmingham Bar
Aszociation in 1986 and was honored as
Lhe Birmingham Bar Associalion's
Outstanding Lawyer of the Year in 1991,
On that occasion it was said that no
cause could have a better advocate, no
client could have a better attorney and
na person could have a better friend
than Roderick Beddow, Jr.; and,

Whereas, despite the infirmities caused
by his illness, he never permitted himself
Lo be anything other than tenacious in
his prefession and in his commitment to
life. On the occasion of his memorial ser-
vice, the nurses who accompanied him
on the journey created by his last illness
spoke of him with humor and reflected
on the inspiration he was to each of
them. He would have considered himsell
honored by their words and by the words
spoken by others on thal oceasion; and,

Whereas, in addition Lo his service Lo
the legal profession, Roderick Beddow,
Jr. served as a member of the Jefferson
County Personnel Board for ten years
and was active and prominent in other
civic and professional matters, In addi-
tion to the innumerable host of friends
who mourned his passing he left behind

a loyal and devoled wife, Joann; two chil-
dren, Mrs, Daniel Heidrich and Roderick
Beddow, I11; a stepsen, Scotty Greene;
stepdaughters, Darah Dufresne and
Leslie Yarbrough; and two sisters, Mrs,
Ernesto Cook and Mrs, Royal Flatch; and,

Whereas, while we recognize that he
was one of the few of whom it can be
said that the void created by his passing
will never be filled, we are left with the
inspiration that was created by his life
here on earth; and,

Whereas, it is well that we pause and
reflect on this life which was so impor-
tant to our own, mindful that such
reflection can do no less than contribute
to a better tomorrow for each of us; and,

Whereas, this Resolution is offered as
a record of our admiration and affeclion
for Roderick Beddow, Ir, and of our con-
dolences Lo his family.

~Brittin T. Coleman, president,
Birmingham Bar Association

Alfred G. Swedlaw

hereas, the Birmingham Bar

Association lost one of its distin-
puished members through the death of
Alfred . Swedlaw on January 6, 1998;
and,

Whereas, a Birmingham native, Alfred
C. Swedlaw took his undergraduate
degree at Vanderbill University and
received his law degree from Harvard
University in 1939. He practiced in
Birmingham with the firm of Leader,
Tenenbaum, Perrine & Swedlaw, More
recently, he practiced with the firm of
Johnston, Barton, Proctor, Swedlaw &
Naff. He was an excellent lawyer, legal
scholar and draftsman, teacher of young
lawyers, and valued friend. He was not a
bad fisherman and tennis player and
wits quite a baseball fan; and,

Whereas, Alfred G. Swedlaw is sur-
vived by his wife, Ruth, daughters
Shelly and Patricia, and son Henry; and,

Whereas, this Resolution is offered as
a record of our admiration and affection
for Alfred G. Swedlaw, and of our con-
dolences 1o his wife, daughters and son,

and the other members of his family.
Now, therefore, be it resolved by the

Executive Committee of the

Birmingham Bar Association, at its reg-

ular meeting assembled;

1. This Executive Committee greatly
mourns the passing of Alfred G.
Swedlaw and is profoundly grateful for
the example that his long and useful
life has brought to the membership,
both individually and collectively.

2. That the surviving members of the
family of Alfred G. Swedlaw are here-
by assured of our deep and abiding
sympathy,

3. That a copy of this Resolution be spread
upon the records of the Birmingham
Bar Association as a permanent memo-
rial to this departed member.

4. Thal copies of this Resolution be fur-
nished to his wife, daughters and son
as our expression of deep sympathy,

~Brittin T. Coleman, president,
Birmingham Bar Association

Jack Gideon Paden
e it resolved by the Executive
Committee of the Birmingham Bar
Association that:

Whereas, Jack Gideon Paden was born
in Bessemer, Alabama in 1922 and grad-
uated from Birmingham Southern
College in 1947, He received his bache-
lor's of law and doctor of jurisprudence
degrees from the Universily of Virginia,
where he served as edilor of the Virginia
Law Review. He also attended Columbia
University and the Northwestern
University Trust Banking School, and
served as a caplain in the United States
Naval Reserve: and,

Whereas, Jack Gideon Paden prac-
ticed law in Bessemer, Alabama up to
the time of his death on October 27,
1998, He was a member of the
Bessemer, Birmingham, Alabama and
American bar associations. He was a
Fellow of the International Academy of
Trial Lawyers and a member of the
American College of Trial Lawyers, He

The Alabarn Loy
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also served as executive vice-president
and chiefl executive officer of the Trust
Department of AmSouth Bank; and,

Whereas, Jack Gideon Paden was active
in numerous asscciations throughout his
life, including serving as chairman of the
Board of Hill Crest Foundation, president
of the Birmingham Southern College
National Alumni Association, president of
the Alabama Ballet Company, board mem-
ber of the Alyce B, Stephens Performing
Arts Center, and a member of the board of
the American Counsel for the Arts; and,

Whereas, Jack Gideon Paden also gave
freely of his time and served as a member
of the Board of Directors for the National
Alliance for Research on Schizophrenia
and Depression and Director of F&M
Bank Corporation, former president of
Town & Gown Theater and a supporter of
the Theater in Birmingham. He was also
cited hy the Alabama Association of
Independent Colleges and Universities
and the Counsel of the Advancement of
Private Colleges in Alabama for his dedi-
cation Lo the cause of improving educa-
tion. He was further highly honored by
Birmingham Southern College inferring
upon him the degree of doctor of laws
honoris causa. He was also an active
member of Mountain Brook Baplist
Church; and,

Whereas, Jack Gideon Paden is sur-
vived by his wife, Marjorie; daughter Lisa
and son-in-law Rad Gaines; two grand-
sons, Dewar and Paden Gaines; and a
host of other relatives and close friends,

~Brittin T. Coleman, president,
Birmingham Bar Association

R. B. Jones

hero: 1, “an fllustrious warrior” 2. *a
man admired and emulated for his
achievements and qualities”™ 3. “the
central figure in an event or period”
(See R 1. Jones)

hether serving with the United

States Marine Corps in World War
11 as part of the Invasion Force of lwo
Jima, on the battlefield in Korea or in the
Circuit Court for the Tenth Judicial

Circuit, R, B. Jones was a hero, He was
constlted by lawyers with no experience
and by lawyers who had infinite experi-
ence. His opinion, both as to the law and
as to life, was solicited by everyone,
received with respect, and given with
love. His advice and comments have been
and will continue to be quoted by lawyers
seeking to illustrate a point, advance a
cause or provide wisdom.
Notwithstanding the high esteem in
which he was held by others, he was
modest in his deseription of his own
achievermnents and humble in his assess-
ment of his own success, Clients respect-
ed and benefited from his counsel, Judges
and lawyers enjoyed his commitment to
the law and his tenacious representation
of his clients, and women loved him,

Whereas, it is well that we pause and
reflect on this life which was so impor-
tant to our own, mindful that such
reflection can do no less than contribute
to a betler tomorrow for each of us; and,

Whereas, this resolution is offered as
a record of our admiration and affection
for R, B, Jones and of our condolences
to his family,

Honorable Jerrilyn Blankenship
Huntsvitle
Admitted: 1976
Died: April 26, 1999

Joe Creel
Coral Gables, Florida
Admitted: 1934
Died: December 20, 1998

Frank Michael Ford
Tuscaloosa
Admitted: 1975
Died: April 25, 19989

Samuel Spartan Hays, Jr.
Birmingham
Admitted: 1952
Died: February 28, 1999

Byron Roswell Hess, 111
Madile
Admitied: 1962
Died: Aprit 21, 1999

Now, therefore, be it resolved by the
Executive Committee of the
Birmingham Bar Association al its reg-
ular meeting assembled:

1. This Executive Committee greatly
mourns the passing of K. B. Jones,
and is prefoundly grateful for the
example that his long and useful life
brought to the members of the
Birmingham Bar Association, both
individually and collectively,

2. That the surviving members of the
family of R, B, Jones are hereby
assured of our deep and abiding sym-
pathy,

3. That a copy of this Resolution be
spread upon the records of the
Birmingham Bar Association as a per-
manent memorial to this departed
brother.

4. That copies of this Resolution be fur-
nished to his family as our expression
to them of our deepest sympathy.

~Brittin T. Coleman, president,
Birmingham Bar Association

Alan David Levine
Birmingham
Admitted: 1967
Died: March 2, 1999

Roy Harding Phillips
henix City
Admitted: 1949
Died: April 4, 1999

Ronald Philip Slepian
Mabile
Admitted: 1957
Died: February 16, 1999

Edgar A. Stewart, Jv.
Selma
Admuitted: 1852
Died: Decernber 29, 1998
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“There Is -
A Place At '
The Table For
Us All.”

{ . / = X
‘ DIRECTIONS FOR THE LEGAL PROFESSION
B u—'-

“The Image
Problem Is Ours.
TV Didn’t Make It.
The Movies
Didn’t Make It. N

We Did.” &% The ASB Task Force On

Minarity Participation
showcases tha challenges
Douglas 0'Brien, of our legal profession
former chair, New York today and how specialty
State Bar Association and local bars can work
Public Relations with the ASB on issues
Committee, addresses the important to all Alabama
tough topic of image and attorneys. Program high-
lawyer-bashing in a lights include: “Miles To

Go: Progress of Minorities

direct, practical and
ok pre in the Legal Profession”

upbeal manner, You will

slon as a better lawyer. COTRCIELe Cliehts AN Ca
A.l'ld that's ﬂﬂjl}kﬂl lunchaon with guest

spaaker Jamas 0. Cole,
@sq., past president of the
National Bar Association,

=
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“One Of The Very
Few, Really
Funny, Inspiring
Men In America
Today!”

Mark Maytield contin-
Les to earn accolades for
his high-content saminars §
and stand-up comady, He
received rave reviaws at
his previous appearance
before the Alabama State
Bar and returns by popu-
lar demand 1o help
Alabama lawyers “Kesp
Balanced!"




Due to the huge increase in notices for
“About Members, Among Firms,” The
Alabama Lawyer will no longer publish
address changes for firms or individual
practices, ff wifl continue Lo publish
announcements of the formation of new
firms or the apening of solo practices, as
well as the addition of new associales or
partners, Please continue to send in
address changes to the membership
departiment of the Alabama State Bar,

About Members

R. Scott Golden announces the open-
ing of his office at 109 Company Street,
Suite 210, Wetumpka, 36092, Phone
(334) 5G7-9191,

Klarl B. Tedrow announces the opening
of her practice at The Benson Building,
1824 29th Avenue, South, Birmingham,
35209, Phone (205) 871-8084,

Archie C. Lamb, Jr. announces the for-
mation of Law Offices of Archie Lamb,
LLC. Offices are located at 2017 2nd
Avenue, North, Suite 200, Birmingham,
35203, Phone (205) 324-4644.

Heather Crumpton announces the
formation of The Law Firm of Heather
Crumpton with offices al Financial
Center, 505 20th Street, North, Suite
1005, Birmingham, 35255. The mailing
address is P.O. Box 55881, Birmingham
35255, Phone (205) 930-9840,

Roy Lynn Vanderford announces the
opening of his office at 1302 Noble
Street, Suite 2-D, Anniston, 36201,
Phone (256) 236-0657,

Shawn Hill-Gunter announces the
opening of her office at Liberty Square,
Suite 323, 7 E. 13th Street, Anniston,
36202-8022. Phone (256) 238-6200,

Christopher H. Jones announces Lhe
opening of his office al 2223 8th Street,
Tuscaloosa, 35401, The mailing address

ABOUT MEMBERS, AMONG FIRMS

in PO, Box 1477, Tuxaloosa, 35403,
Phone (205) 344-4555,

Among Firms

Williams & Cheshire announces thal
Christopher A. Thigpen has joined the
firm. Offices are located at 2617 8th
Street, Tuscaloosa, 35401, Phone (205)
345-7600.

Stevan K. Goozee, Lawrence T, King
and Richard F. Horsley announce the for-
mation of Goozee, King & Horsley with
offices relocated at One Perimeter Park
South, Suite 486, North, Birmingham,
35243. Phone (205)969-0500,

Cabaniss, Johnston, Gardner, Dumas
& O'Neal announces thal C. Fred
Daniels and John M. Graham have
become partners of the frm, Offices are
located in Birmingham and Mobile,

Burr & Forman, LLP® announces that
Richard A. Fishman, C. Read Morion,
Jr., William T. McKenzie, James 1D,
Spratt, Jr, R. Hunt Dunlap, Jr., D. Tully
Hazell, Peter A, Grammas, Patricia
Powell Burke, Gregory F. Harley, and
F.A. Flowers, III have become partners
in the firm, and that Cameron P. Turner,
Stephen J. Bumgamer, James C.
Stanley, 111, Rebecca W. Block, Lori L.
Howard, Jamie L. Moore, D. Brian
O'Dell, and Cathleen C, Moore have
joined the firm as associates,

Pierce, Ledvard, Latta & Wasden,
P.C. announces that Abe L. Philips, Jr.
and A. Lewis Philips, II1 have joined
the firm, David P. York, Michael D.
Strasavich and Jeffrey U, Beaverstock
have become associated with the firm,
and Thomas E. Twitty, Jr. has joined
the firm of counsel,

Rives & Peterson announces thal
Daniel D, Sparks, David P. Condon and
James R. Bussian have become share-
holders of the firm. M. Alex Goldsmith
and David L. Faulkner, Jr. have joined

the firm as associates, Champ Lyons
111, Reginald L. Snvder, Patrick S.
Flynn and Summer H. Zulanas also
joined the firm as associates, Offices are
located at 1700 Financial Center, 505 N,
20th Street, Birmingham, 35203-2607.
Phone (205) 328-8141,

Lanier, Ferd, Shaver & Puyne, P.C.
announces that Frank McRight,
Edward £, Wilson, Jr., Jamie M.
Brabston and P. Scoft Arnston have
become members of the firm, and that
Daniel F, Beasley and Paul B. Seeley
have become associated with the firm,
Offices are located at 200 West Court
Square, Suite 5000, Huntsville, 35801,

Cherry, Givens, Peters & Lockett,
P.C. announces Lhat Alex W. Zoghby

Gt lnd e m.
J. Férrester DeBuys, 111 CLU

You establish goals for
creating wealth, We help you
meet your gouls, while
protecting your family and
cstate through insurance and
financinl products.

The CompanyYou Keep®

JiM Inverness Center Place
Sicire 500
Birmingham, Al, 15242
905-1122
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has joined the firm. Offices are located
at 401 Church Street, P.O, Drawer 1129,
Mobile, 36633, Phone (334) 432-3700,

Michael L. Fees and C. Gregory
Burgess announce the formation of
Fees & Burgess, P.C. Offices are locat-
ed at 200 Clinton Avenue, West, Suite
507, Huntsville, 35801, Phone (266}
536-0095,

Maddox, Austill, Parmer & Lewis,
P.C. announces thal Joseph E.B.
Stewart has joined the firm as an asso-
ciate, Offices are located Lakeshore Park
Plaza, Suite 215, 2204 Lakeshore Drive,
Birmingham, 35209-6702, Phone (205)
870-3767,

Sidney C. Summey announces the
addition of Karen M. Williams as an asso-
ciate with the Law Offices of Sidney C.
Summey, Offices are located at 2112 11th
Avenue, South, Suite 219, Birmingham,
35203, Phone (205) 326-4149,

Walston, Wells, Anderson & Bains,
LLP announces that Jerry Dean Hillman
has hecome a partner in the firm and
that Benjamin E. Waller, Alan M.

Warfield and Tracy H. Beauchamp have
joined the firm as associates, Offices are
located al 500 Financial Center, 505 20th
Street, North, Birmingham, 35203,
Phone (205)251-9600.

Riezman & Blitz, P.C. announces
that Richard N. Tishler has joined as 4
principal with the firm. Offices are
located at 7700 Bonhomme, Tth Floor,
St. Louis, Missouri, 63105, Phone (314)
727-0101,

Nathan & Associates, P.C. announces
that Jason A. Stoves has joined the firm
as an associate, Offices are located at Suite
300 Massey Building and the mailing
address is PO, Box 1715, Birmingham,
35201-1718, Phone (205) 323-5400,

Brown, Hudgens, P.C. announces
that Brian W. Miller became associated
with the firm. Offices are located at
1495 University Boulevard, PO, Box
16818, Mohile, 36616-0818, Phone
(334) 344-7744,

Lusk, Fraley, McAlister & Slinms,
P.C. announces thal Lea Bone has
joined the firm as an associate, Offices

are located at Suite 1700,
AmSouth/Harbert Plaza, 1901 Sixth
Avenue, North, Birmingham, 35203,
Phone (205) 323-7100,

American Employee Leasing, Inc.
announces that Amie Remington has
joined the company as general counsel,
Offices are located at 9160 Roe Street,
Pensacola, Florida 32514,

Rick D. Francis & Associates, P.C.
announces that Charles C. Dawson has
become an associate with the firm.
Offices are located at 2015 First Avenue,
North, Birmingham, 35203. Phone
(205) 254-3800,

Kenneth Ingram, Jr. & Associates,
P.C. announces thal Catherine Moncus
and Jeremy Knowles have become asso
ciates, Offices are located at 1055
Cherokee Road, Alexander City, 35010,
Phone (256) 212-9700.

Constangy, Brooks & Smith, LLC
announces that Dana L. Thrasher has
joined the firm. Offices are located in
Birmingham, Atlanta, Columbia,
Nashville, Arlington and Winston-Salem,
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Helping Your Business Is Avis’ Business. e

Here's a business proposition from Avis because you're a member of
Alabama State Bar. We'll give you very special discounts al participating
Avis locations. For example, you are eligible for 20% off our Avis
Association Select Daily rates and 5% off promotional rates.

And you can expect the most professional service in the industry,
Because Avls cars come with Avis people, and trying harder is what they
do best, S0 make it your business to lake advantage ol all the member
benelits that Avis has waiting lor you. Just show your Avis Member
Savings Card or Association Membership 1D card at time of rental For
more information or reservations, call Avis at 1-800-698-5685. And be
sure to mention your Avis Worldwide Discount (AWD) number: A530100

.................................................................

Especially For Alabama State Bar Members

Save §15 Off A Weekly Rental!

Remeeriv an AV [rbormmecione thiough & Full Siee 4 Door car Thm presein s coupeon ol 4 particiting Avis
location i the LIS and receive 818 off a weekly rental, Subject to comyplite Terms and Condliions
Fear mvssisrvatin, call vour timve] comsiillant or Avis af 1-800-698-5645.

Coupon valid om an Inermeediabe (Croug 3 hough o Full Sl foueDoor (Croug £ can Dollne aft ajglies 1 the
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Frank S. Buck, P.C. announces that
Lisa Frost Brown has joined the firm.
Offices are located at 2160 14th Avenue,
South, Birmingham, 35255. Phone
(205} 933-7533.

James T, Sasser, Lynn McCain,
Willlam B. Ogletree and Lee T. Ozmint
announce the formation of MeCain,
Ogletree, Sasser & Ozmint, P.C.
Offices are located at The Printup
Butlding, 350 Locust Street, Second
Floor, Gadsden, 35901, The mailing
address is PO, Box 1099, 39502, Phone
(256) 5AT-0023.

Offshore Tool & Energy Corporation
announces that Kathy P. Sherman has
become general counsel, Offices are
located at 300 St Francis Street, PO,
Box 1352, Mobile, 36633-1352. Phone
(334) 432-4472,

Paula McCreless Bassham and
Timothy L. Shelton announce the for-
mation of Bassham & Shelton. Offices
are located at 302 2nd Avenue, S.E.,
Suite B, Decatur, 35601, Phone (256)
351-8827.

Haygood, Cleveland & Pierce LLP
announces that Gerald A, Mattson, Jr. has
joined the firm as an associate, Offices are
focated at 611 E, Glenn Avenue, Auburn,
36830, Phone (334) 821-3862.

Kenneth W, Underwood, Jr. and
Lucie Underwood McLemore announce
the formation of Underwood &
McLemore LLP. Offices are located at
200 S, Hull Street, Montgomery, 36101,
Phone (334) 263-3034,

McDonald, Fleming, Moorhead &
Ferguson announce that William J.
Green and J.D. Smith have become
partners in the firm and the firm name
has changed to McDonald, Fleming,
Moorhead, Ferguson, Green & Smith,
The firm also announces that Paul A.
Wilson has become associated with the
firm,

The firm of Mann & Cowan P.C.
announces that Robert Polter has
joined the firm as an associate, m

For an Expert Business Appraisal,
Knowledge and Experience Make
the Difference . . .

Russell Financial Consulting, Inc. s an indepen-
dent certified professional firm specializing in busi-
ness appraisals.  Deirdre Russell, owner, has the
experience and recognized industry  credentials
that provide the highest quality, expert valuations
for businesses and professional practices, Her affili-
ation with the American Business Appraisers Net-
work, a national coalition of independent business
appraisers, expands her resources to offer a wide
range of business appraisal services

VALUATION SERVICE USES:

v LITIGATION SUPPORT SERVICES

» STATE PLANNING

¢ MERGERS AND ACQUISITIONS

* EMPLOYEE STOCK OWNERSHIP PLANS

Deirdre {(Dee) Y. Runsell,
o [INVESTMENT AND FINANCING DECISIONS CFA. D

RUSSELL FINANCIAL CONSULTING, INC.

Posr Omc: Box 241672 MONTGOMERY, ALADAMA 3612441672
TecerHoNE 334°613:6044 ° Fax 3346136029
Member American Busness Appealu NMaonal Netuid + ARA Offce Neor Prcipal {75 Gl

TIMBERLAND

Customized investment grade pine timberlands
available as replacement properties for
SEC. 1031 TAX DEFERRED
EXCHANGES
or as long-term investments.

Call Bob Lyle at (601) 948-8733.

Fax (601) 352-7463.

THLL MOLTIrUS

WOODLANDS

GrROUuUT

654 NORTH STATE STREET, JACKSON, MS 39202
Also located in Philadelphia, Mississippi and Lufkin, Texas.
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Did you know that the Alabama State Bar can provide you with tools to help you practice law mare
effectively? With tools to help you manage your law practice more efficiently? With toals to help you
hetter serve your clients?

And all the tools you need are "in stock and available now" through the Law Office Management
Assistance Program of the Alabama State Bar,

LOMAP Director Laura A, Calloway has put together an extensive library of resources to assist the
sole and small firm practitioner. Designed to act as a clearing house for information on all aspects of
the operation and management of the modern law office, LOMAP services include resources from office
management assessmant and staff training to guides for law firm marketing.

LOMAP is the one tool you can't afford to be without in your law practice today.
The Secret Weapons of a Good Lawyer.

Vo N
ALABAMA STATE BAR

To Serve the Profession

m The Alabarma Lawyer




Alabama Criminal Defense
Lawyers Association
1999 Summer Seminar &
Annual Meeting

Justice Must Be Won VII:
What’s HOT and
What's NOT!

August 12-14, 1999 For Ropm Rzservations
ality 1 B h :d Fhowe (§00) R44-E913 Ext. 302
Ruality tnn Beacnsiue e

qulf Shores, Alabama Phont ACDLA (334) 5672575

Lee Harmon

Robert Acton
p=e Kris Sperry
. > Paul Whaley
i e Sam Dennis
i o= Mark White
- ol : Hugh Lee
Robert Glass
To ' ( s | U Vic Kelley
p ® m Drew Findhing
. Luncheon Keynote Speaker:
The ABC's of DNA m Bobby Lee Cook
Shaken Baby Syndrome e
Cross Examination :

Sign Me Up!

Emlcs E Enclosed is o check made out to ACDLA, PO Box 1147, Mentgomery,

« AL36101-1147 for seminar registration:
Legal Research & The Internel A o

: 8175 ACDLA Member 0 587.50 Sustaining Membey
smﬂ' Iemnﬂ E O $22% Non-member [ $0 President's Club Member
Cross Exom of Police officers in DUI Cases  : ™™
*  Addrens
Cross Exom of Homicide Deleclives .
2y h |
Mone Fax




JIC Advisory Opinions on the Internet

opinions are now available on the Internet, The site is
posted and managed by ALALINC, the State Law
Library's legal informalion service Web sile,

Il you have your own Internel account, you may connect
directly to the search page for commission advisery opinions
al www.alaline.net/jic, If you connect to the Internel through
ALALING, fivst connect to ALALINC and then launch your
Web browser. This will bring you to a welcome page that has
an index with links to various Web pages along its left mar-
gin. Click on “Judicial Inquiry Commission Opinions” on this
index to go to the search page for commission opinions, You
may need Lo scroll down Lhe index Lo get to the link Lo com-
mission opinions,

Once you are al the search page, click on “Search Tips" if
vou need instructions for constructing a query to find opin-
ions on a particular topic. Search Tips include information on
subjects such as searching for multiple words in an opinion,
excluding opinions containing certain words, and searching
for either exacl terms or slemmed variants of words,

If you alveady know the number of the opinion vou are
seeking, stimply move the cursor to the beginning of the box
following “Search For,” type the number in the box, and hit
enter or click on the Search button. (If your monitor is small,
you may need to seroll down to gdet to the Search box.) If you

T he Alabama Judicial Inguiry Commission's advisory

are looking for an opinion by its date, type the date or partial
date in the search box.

After you hit enter or click on the Search button after
enlering a query, a frame will appear that states the number
of files (opinions) found, followed by a list of those files. Each
enlry on the list begins with an underlined file name that
identifies the advisory opinion number, e.g., 1047-662, {ol-
lowed by the first five lines of the text of the opinion, To view
the entire opinion, ¢lick on the underlined file name,

To return to the search result list after viewing an epinion,
click on the "Back” arrow at the left end of the toalbar near
the top of the screen, To return to the search page, you may
either use the Back arrow again, or click on the "Judicial
Ingquiry Commission” title at the top of the search result
frame or the "Go Back" button at the bottom of this frame.

To print an opinion, first open the full text of the opinion
and then elick inside the frame containing the opinion. After
this, click on either the print icon on your toolbar or the
print command in the File menu. The search result list may
be printed in the same fashion, i.e., click in the frame con-
taining the list and then click the print icon or the print
command under File,

If you do not have Internet access and would like to obtain
such access through ALALINCG, contact the State Law Library
al (B00) 236-4064, =

MEDIATION

SPONSORED BY
Litigation Alternatives, Inc.

TRAINING SEMINARS

CLE APPROVED
CALL FOR A FREE BROCHURE

(888) ADR-CLE-3




Disability strikes 52 Americans
EVERY MINUTE!

&

Yet disability insurance remains the most
under-purchased form of protection.

Your Alabama State Bar
Disability Income Plan Features:

o Underwriting through the Security of America Life Insurance
Company, an American General Company.

e Afler the waiting period, up to $3,000 in benefits per month for
members under age 60 with no medical exam or blood testing in
INost cases.

e Aftractive group rates.

e “Your own occupation” definition of disability.

e Renewal available to age 70.

e Coverage does not offset benefits against group disability insurance
plans.

PLAN TODAY — PROTECT YOUR FAMILY AND BUSINES
BY PROTECTING YOUR INCOM

YOUR INSURANCE SPECIALISTS, INC. (1S1) REPRESENTATIVE IS AVAILABLE TO ASSIST
YOU IN APPLYING FOR THIS VALUABLE ADDITION TO YOUR PORTFOLIO.

iz ]
EST, 1959

33 Lenox Pointe, NE ¢ Atlanta, GA 30324 ¢ (404) 814-0232 ¢ (800) 241-7753
Fax (404) 814-0782

This is a bricf summary of benetits and is subject 1o the lerms, conditions, and limitations of the group policy G-300,056




Samue] A,

Rumare, Jr.
Sarmunt A, Rumaore, Jr
i @& graduats of the
Univeralty ol Notre
Damuw and the
Uiniveraity of Alabama
School of Law. He
airvad ag lounding
chairperaon of the
Alnbama Stalo Bars Family Law Saction and e
In practice in [!:rmlnghrlrn with the lirm ol
Migllonico & Rumaore. Rumore servad as (ho bar
commissionar far the 10 Clreult, place mimber
four, and s o mamber ol The Alabama Lawjper
Fetorial Board, Ho is a ratirad colonal In the
Linited Sintes Army Fasarve JAG Corps

BUILDING ALABAMA'S COURTHOUSES

By Samuel A, Rumore, Jr.

Palacto de Justicia - Toledo, Spain

(  spm )

he early history of Alabama is the

story of Spanish explorers. The ear-
liest documented European visitors
were the Spanish sailors under Alonso
Alvarez Pineda who visited Mobile Bay
in 1519, which was 300 years before
Alabama became a state, Other Spanish
explorers included Panfilo de Narvaez,
Hernando DeSoto, Guido de Las
Bazares and Tristan de Luna.

Because of this early Spanish influ-
ence in Alabama, which did not end
until a Spanish garrison at Mobile sur-
rendered to American forces in 1813, il
is relevant to consider our heritage
from this European country,

Recently courthouse author Sam
Rumore and his family took a spring
hreak trip that included several days in
Spain. This trip was particularly special
because the family stayed with friends
in Madrid,

The Ataber Lawyer

Inseription above corrthouse doonvay al Thledo

Each day in Spain they ventured out
Lo a different location, Al Toledo, they
saw the Palacio de Justicia which was on
the ancient square and across from the
13th Century Cathedral. They were not
able to enter the courthouse because,
true to local custom, it was closed in the
early afternoon for the traditional siesta,

On another day they visited the
walled city of Avila, Here they viewed
the judicial building near the birthplace
of St. Theresa, It is located in a 16th
Century palace that was once the home
of a Latin American viceroy. Among the
interesting features found in this court-
house were the religious symbols that
are specifically prohibited from being
displayed in an American courtroom.
This courthouse contained artwork and
beautiful wall accessories, Also, Lhe
courthouse at Avila was originally a
home with ils own courtvard,




It was a tremendous experience for the family to visit Spain
and Lo see buildings of the Spanish legal system, The regular
feature “Auilding Alabama’s Courthouses” will continue
in the next issue of The Alabama Lawyer. |

Courthouse af Avila, Spain

Artwork in Avila Cownrthouse

Crucifiy in Spanish couriroom

Chap7.13
Bankruptcy Filing

Software

» Presduces all the official = All math and creditor
bankruptey forms and sorting is aulomalic
sohedules for whatever and accurate!

(jh;l.pl:'l your client i g [nelydes valuable
filing =7, 11, 120 13 filing cheekliats mad

# The program's unigque practice forms
Case Explorer makes » Electronic flling is &
i easy to enter data click awny!

and track the status

# Free techiveal suppost
for the case P

from West Group
ke The federal bunkruptey

exemphions and atate
exemptions a'e inchucded nwm
= simply point and chick CALL
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Courtyard within the Avila Courthouse

B JUZGADO
B PENAL

Criminal Court
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Dear Mr. Rumore:

Being interestad in history, | read your
stories on Alabama courthouses, and
recently read the one on Barbour County,
Alabama

So that the recard is straight, | point
out that the commissionar you list as
Jacob Utery should be Jacob Utsey, This
man was my great, great-grandfather
who was born in Scuth Carolina and
moved to Barbour County. He later moved
to Choctaw County and died here and is
buried hara. His full name was John
Jacob Utsey, and ha is listad in the book,
Early Settfers of Barbour County, Tirst adi-
tion, by Marie Godfray, He 18 also listed
as one of the commissioners to locate the
county seat in the history of Barbour
County, | enclose pages of each publica-
tion in order to verily the correct spelling
of his name.

Keap up the work, Your articles are
axcellent

Vary truly yours,
William L. Utsey
Butler, Alabaman
April 5, 1999

Daar Mr. Utsey:

Thank you for your recent letter setting
the record straight that tha parson listed
in my article on Barbour County as Jacob
Utery should have bean listed as Jacob
Utsay. | went back o my notes 10 see
how the mistake could have been made
My source for that particular section was
Thomas McAdory Owens’ Histary of
Afabama. On page 118 of tha book he
listed the commissionars and the lirs!
one mantionad was Jacob Utary

| am very happy to sel the record
straight and | assure you that the corroct
nama of your ancestor, Jacob Utsay, will
be included in any future publication of
tha Barbour County article

Thank you for your kind words

Sincerely yours,
Samuel A. Rumore, Jr,
April 20, 1999

LETTERS

Dear Sam:

Over the past several years | have
enjoyed your articles about the various
courthouses thraughout Alabama and
their historical developmants, | do not
racall how long you have been writing
your article, howaver | assuma that you
must be getting close to the end of the
67 eounties in Alabama. | thought | would
pass some information along to you
about another courthouse, and aven
though it is located outside the State of
Alabama, 1t probably has a historical con:
nection to the northeast part of our state.

| recently visited the New Echeta State
Historic Site near Calhoun, Georgia and
visited the reconstiucted courthouse of the
Suprame Court of the Cherokes Nation

As you probably recall, much of north-
east Alabama (to include DeKalb and
Cherokee counties) was part of the
Cherokee Nation

The Cherokes Nation had a system of
government paralleling the Urited States
Govarnment and had a Supreme Court,
four Circuit Courts and eight District
Courts in its judicial system, as well as
sheriffs to attond thase courts,

| first bacame acquaintad with this
state historic site (n an article that | read
in the Amarican Bar Association Journal
in the late 1980

Sincorely,
Patrick H. Tate
March 30, 1999

Dear Pat:

Thank you for your letter of March 30
Tha informaticn you ralated about the court:
housa buildings of the Charokee Nation
Iocated at the New Echota State Historic
Site near Galhoun, Georgia was quita inter
esting. | am passing your letter on to the
editor of The Alabama {awyer magazine. |
hope that the information will be usetul to
other lawyers around the state who might
anjoy 8 visit to that particular lecale

Thank you fer your interest and sharing
thig infarmation with me,

Sincaraly yours,
Samuel A, Rumore, Jr.
April 20, 1939
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Alabama State Bar 1999

Michael Wayne Armistead
Katherine Brown Arnold
Marc James Avers

Edward Andrew Bailey

Sheri Renee Barker

Barbara Denise Dorriety Bates
Daniel Farris Beasley

George Steven Bell, 111
Raymaond Lloyd Bell, Jr,
Melissa Hope Bender

Cathey Elaine Berardi

Martin Kassab Berks

Polly Rene Blalock

Irene Elizabeth Blomenkamp
Rebeces Blaine Boswell

William Louis McKinney Bross, IV

Jay W, Brown

Michele Marie Brubaker
Kerry Harmon Bryan
Janine Marie Burrell

John Edward Byrd, Jr.
Elbridge Cerry Cabaniss, 111
Dauglas Walter Cary

Lloyd Williaim Carr

Wayne Carler

Thomas Wayne Cary

David Clay Cicera

Alan Bruce Clements
Kimberly Marie Clenney
Jennifer lirin Cohh

Derrick Kendall Collins
Gloria Lowell Brown Caollins
John Collins

Jennifer Blalre Kunk Complon
John MeKeighan Compton
Catherine Heuer Coppedge
Mark Aubrey Covin

Roy Lajuan Dancybey

Terry Lynn Danford

Larry Eugene Darby
Charles Brian Davidson
William Richard Davis
Allison Joan Hovnshy Deison
Ann Ingram Dennen
Tammy Anita Denson

Ray Ellis Donaldson

Jamie DeAna Ayers Durham
John Martin Eades, Jr,

Cheryl Marie arle

Nadine Farid

Daniel Moses Filler

Stephen Dale Fischer

Charles Glover Fisher, VI
Joseph Lee Fitzpatrick,
Eden Joanna Brown Gaines
Glenda Denise Bumpus Gamble
Tracey Dawn Gibson
Frederick Parsons Gilmore
Duane Franklin Gordon, Jr,
Brendette Laurione Brown Green
Michael Scott Green

Sonya Darlene Greene

Jose Enrique Guzman

James Edward Hall

Randy Allan Hames

Dusty Lynn Harrell

Eileen Lueille Harris

James Longmire Harrison
Walter Lee Heglar, Jr,

Andrew Arden Hothem
Katharine Aiken Huifman
Susan Amanda Cook Huffstutler
Brian Kelth Jackson

Monica Elisabeth Pauli Jayroe
Marci Michelle Suggs Johns
Lucinda Byrd Johnson
Michael Patrick Johnson
Valerie Delone Dawson Judah
David Patrick Judd

Mary DuBois Krohn Kamplain
Cheryl Andeyson Kidd

Keith Daniel Kirkley
Stephanie Mock Knight
Laura Elizabeth Kruck
Amanda Rose Lewis

Terrell Barr Linton

Brandon Claytan Little

John Thomas Longino, 1Y
Terrinell Lyons

Danny Ray Manley

Richard John Marsden

Holly Stubblefield Mathews
Gordon Anthony Mayfield
Wesley Todd Mavs

Firic Christopher MeAdory

Kim Elizabeth McClain

Joseph Charles MeCorquoedale, 1V
Steven Curtis MeGinily
Reta Ann Allen Mci{annan
Mitchell Matthew McKinney
Hradley Grant MeNull
Frank Edwin McRae, (11
Tiffin Amanda Miller
Jacqueline Renee Mills
Cathleen Curran Moore
Harold Van Morgan, Jr.
James Earl Morgan, Jr,
Rachel Diane Murphy Morgan
Robert Jennings Morris
Nina Moulas

Mary Evelyn Moulton

Mary Lee Ellington Mrochek
Patrick Joseph Murphy
John Michael Murray
William Clyde Nabors
James Park Neill

John Leland Nelms, Jr.
Gary Reagan New

David Robert Nimocks
Norman Alexander Nolte
Normisn Meleod Orr

LCarter Randolph Page
Debora Ellen Palmey

Gary Dean Parker

Tommy Fugene Patterson, Jr.
John Calvin Peacock

Scolt Walker Pedigo

Russell Ellis Penfield
Myron Cordell Penn
Samuel Richard Perloff
Michael John Petersen
Henry Winston Pirtle, Sy,
William Calvin Porter
Celeste Karen Poteat

John Michael Poti

Vincent Gerard Rapp

Eric Tyson Ray

Stacy Jane Lotl Reed
Edward Earl Reynolds, Jr.
Raobert Forest Ripley
Reginold Robinson

Francis Jackson Rogers
Melvin Douglas Russell
Roman Ashley Shaul

Spring Admittees

Billy Ine Sheffield, 11
Elizabeth Ann Sheppard
Derek Brandon Simms

Mara Regdina Sirles

Kathleen Anne Skemp
Bradford James Smith
Francoise Adele Turgeon Smith
Robert Brian Smith

Steven Vincent Smith

Mury Elizabeth Snow
Warren Kevin Snvder
Bartley Stiers Spung

Susan Belle Steelman
Hubert Ray Steinmann
Larry Ray Stewart

Tony Bruce Stroud

Michelle Brumbaugh Tangeman
Amy L. Kondrath Tanner
Brian Steed Tatum

Eriks Perrone Tatum

Stacle Foster Taylor

Neil Gaston Tew

Richard Lawrence Thigpen, 11
James Joseph Thompson, 11
Michael Leslie Thompson
Taul Joseph Thompson
Glennon Fletcher Threatt, Jy.
Cameron Parnell Turmer
Deena Yoneia Tyler

Powell Dean Waite, Jr,

Barry Wavne Walker

David Riggs Walker

Jacqueline Denise Brock
Washington

Franklin Harold Watson

Nedra Joan Watson

Gregory Lee Watt

Martha Ellen Weatherford
Rachel Callie Lavender Webber
William Howard Weems, Jr.
Debovah Korzeniowski Wheeler
Lou Starla White

Kenneth Kay Widner

James Curtiss Wigging

Gary Lee Willford Jr,

Calvin Lakeith Williams
Tamula Renee Yelling
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Marty Weatherford Williams {1999
and fier Weatherford (1972)
ailmittev and fathe

Denvise Bates (1999, end Dowglas
Hates (19711
aehnitte and husband

Lal\nvtyheers

= Family

Ritly £ Shefliefd i (19959) and
Hilly 4. Sheffield (18970}
admitiee arnd father

Stephan [, Fischer (1993} and
Erby S Fischer (1886}
admitiee and brother

Michael W, Armistead {1999} and
Tarn fure Armistead (1998)
aufmittee and wife

Fredorick Parsans Cllmore (1999),
V. Wylyrn Gilmare- Phillippd (19791
aredd Warmman €, Gilimore, Jr, (1983)
admifttee, sster and brother

Sumudd 8. Perloff (1999) and
Mager W, PerlodT (1953}
adrrittee and father

L Charles MeCorguodale, IV {199%) Larry R, Stewsard {1993) and
anief Moc MeCorqueodale (1971) Patricia Warmer (19593}
wdmittee and father ddmittee and sister-inlaw

Glenda Gamble (1999) and
Charfes Gamble (1965)
admittee ard father-m-lag

Jay Thompson (1999), fim
Thompson (1969 and Jofn
Thompson (1969)

admittee, fither wnd uncle

Emily Hornshy Nelson (1934). Allison Hormaby Deison (1599), Clay Hornshy
{1988) und Sonny Homsby (1960)
Stster, admittee, brother ord foatlor

John E. Byrd {1975} and John E,
Byrd, Jr. (199%)
father and wimiltee
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II11] LecisLATIVE WRaP-Up

MEIS— By Robert L. McCurley, Ir.

The court system and the Alabama State Bar supported
House Bill 53, which was sponsored by Representatives
Demetrius Newton and Bill Fulley, to equalize pay for appel-
late, circuit and district judges. This bill eliminates local sup-
plements and settles the pending law suit over inequities of

judges’ pay due to county supplements, It also increases atlor-
ney fees for indigent defense and provides funds for computer-

ization of the court system,

Pay Raises

On October 1, 2000 the minimum salary of circuit court
judges will be the same as a State Attorney IV, step 14
($100,526) with supreme courl judges receiving $141,580,
appellate judges $140,580, and district judges, along with dis-
trict attorneys, receiving $124,658, All salaries are adjusted,
relative to the circuit judge's pay, as provided by Act 111 of the
1990 Regular Session,

On October 1, 2001 the salary of circuit judges will be that
of a State Attorney 1V, step 17 ($108,248).

On October 1, 2002 circuit judgdes' salaries will be increased
to $111,973, with others adjusted accordingly. This will be in
liew of cost of living raises.

Any circuit or district judge taking office after October 1,
2001 will receive no local county supplements, Incumhbent
judges and justices will receive additional compensation of
1.25 percent for every year of service, to a maximum of 25
percent of their case pay, all from state funds, This will allow
circuil judges with experience Lo receive up to $125,658. This
additional compensation will offset local supplements which
will eventually be phased out completely,

Furthermore, all judges' retirement benefits will be paid by
the state. The law providing for the Judicial Compensation
Commission is also repealed.

indigent Defense Attorneys' Fees

Attorneys' fees lor appointed counsel in indigent cases wil
be raised immediately from $40 Lo $50 per hour, in court, and
$20 to $30, out of court. On Octobeyr 1, 2000 the hourly rate

will increase to $60, in court, and $40, out of court. The maxi-

mum in ¢ach case will be;

Capitol Cases No limit

Class A Felony § 3,500

Class B Felony § 2,500

Class C Felony § 1,500

Juvenile Cases § 2,000

All Other Cases $ 1,000

The maximum may only be exceeded in exceptional cases
with court approval,

Effective October 1, 2000 attorneys will be paid $60 per
hour for appeals, with the maximum amount increasing lo
52,000, up from $1,000 for each appeal, plus expenses.

Court Cosls
All docket fees will be increased to finance judges' pay rais-
es, appointed council fees and computerization of the court
system., Examples of the increases are set forth, For filing fees
in civil cases:
Small Claims
District Courl
Circuit Court

$25 increased to $30
$74 increased to $104
$110 increased to $140

For criminal cases, the docket fees also increase as (ollows:
Traffic Vielations $62 increases to $92
Misdemeanors $87 increases to $117
Felonies $155 increases to $185
Juvenile $55 increases to $85

THE
HIGHEST

QUALITY IN
COURT REPORTING

CALLY OWNED FOR 25 YEARS

Condanmod & inclewed lranscnbls
[nezerwverty 26, ASCI & Wared Peifact Disketios
frectime & Baty Copy Avollabie UDon Beches
Expedited Dwallvacy
Vigootope » limeslamplng
Ehetronie Trorscripl Dakvery
DrepCrithon Suite

Hiler
Faton
Morgan
Nichols a8

Pritchett
COURT
REPORTERS

1975 SoulthTrust Tower = 420 20th Slreal Narlh
Birmingham, Alabama 36203

208-262-9162 «» WATS: 1-800-458-6031
FAX: 205-262-0194




All docket fees will increase an additional $5, effective
October 1, 2000, In addition to criminal case docket fees,
there are additional courl cost fees for drug cases. These addi-
tional fees range from $40 for unlawful possession of marijua-
na, to $600 for trafficking in a controlled substance,

Advanced Technology and Data Exchange Fund

Out of these new fees a fund is created for the following
purposes: Expand methods and means for collection and dis-
bursement of court-ordered monies through the use of credit
cards and electronic funds and transfers; enhance sharing of
data with the bar and courts; provide for electronically filing
of cases; and training of courl personnel,

Tort Reform

Three bills received great debate, Senate bills 72, 305 and 137,

Senate Bill 72 supplements Ala R.Civ P23 and provides new
guidelines for certification of class actions.

Senate Bill 305 amends Ala. Code Sections 6-3-7 and 6-3-
21.1 and delineates the proper venue for filing of civil cases as
(1) the county where the occurrence took place, (2) county
where the corporation's principal office is located, or (3) county
where the plaintiff resided at time of the occurrence.

A third Senate Bill, SB 137, provides caps on punitive dam-
ages except for wrongful death and actions involving inten-
tional physical injuries. The limits are as follows:

Three times economic damages pr $500,000, whichever
is grealer.

For other actions against small businesses, the punitive
award may not exceed 10 percent of the defendant’s net
worth, or $50,000, A “small business” is a business with
a net worth of $2,000,000 or less at the time of the
occurrence,

Punitive awards for personal injury may not exceed
three times compensatory damages, or $1,500,000,
whichever is greater.

Child Custody Jurisdiction and Enforcement Act

Sponsored by Representatives Demetrius Newton, Marcel
Black and Bill Fuller, and in the Senate, Senators Rodger
Smitherman and Roger Bedford, House Bill 224 provides a
procedure for the filing and enforcement of interstate child
custody cases. This bill provides guidelines for the proper
forum and resolution of disputes where divorced parents live
in separate states. It also will assist in the speedy enforcement
of visilation requests by the non-custodial parent (effective
January 1, 2000),

The act repeals the current Uniform Child Custody
Jurisdiction Acl,

For more information about the Institute or any of its pro-
jects, contact Bob McCurley, director, Alabama Law Institule,
PO, Box 861425, Tuscaloosa 35486-0013; fax (205)348-8411;
phone {205) 348-7411; or visil the Institule's home page,
i, law.ia.edu/lali, ]

Robert L.

McCuriey, Jr.

Robar L. MaCurlay, Jr. |8 Ine director of Ing
Alnbama Law Inatitute al the University of Alabama
Ha received his undargraduate and inw degroes
from the Uinivéraity
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Alabama Students Named Medal Winners on Law Day
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And the winners are, . .

Winrwers arilf families attend MCBA Law Day Luncheon

C olorful posters and thoughtful
essays made it tough for the
judges of the 1999 Law Day
Poster and Essay Contest sponsored by
the Alabama State Bar. A record number
of Alabama elementary, middle and high
school students competed for honors in
the statewide contest,

For the firsl Lime, winners in first,
second and third place received gold,
silver or bronze medals, as well as
United States Savings Bonds and a com-
memorative cerlificate. Honorable men-
tion winners and all participating
schools received certificates of recogni-
tion. Winners were recognized at the
Montgomery County Bar Association's
Law Day Luncheon and then toured the
Judicial Building,

This yvear's winners were;

POSTER CONTEST
Grades 13

First Place: Joshua White, Phillips
School, Bear Creek

Fssay contust fudges make their choices,

Second Place: Matthew Bond, Red Level
School, Red Level

Third Place: Lindsay Durham, Phillips
School, Bear Creek

Honorable Mention: Roderick Tayloy,
Fitzpatrick Elementary School,
Montgomery

POSTER CONTEST

Grades 4-6

First Place: Amber Lynn Zaber, Floyd
Middle Magnet School, Montgomery

Second Place: Brittany Jackson, Floyd
Middle Magnet School, Monlgomery

Third Place: Pevton Roberts, Indian
Valley School, Sylacauga

Honorable Mention: Ben Andrews,
Indian Valley School, Sylacauga

ESSAY CONTEST
Grades 7-9

First Place: Brock Bergstue, Hartselle
Junier High School, Hartselle

Second Place: Leslie Morris, Hartselle
Junior School, Hartselle

Third Place: Brad Wallace, Hartselle
Junior School, Hartselle

Honarable Mention: Ben Atchison,
Hartselle Junior High School, Hartselle

ESSAY CONTEST
Grades 10-12

First Place: Jamie Jackson, Cuffee High
Scheol, Florence

Second Place: Anron Ross Burks,
Ashville High School, Ashville

Third Place: Jamilla Howard, Bradshaw
High School, Florence

Honorable Mention: Thomas Drake,
Bradshaw High School, Florence

The judges for this year’s contest
were Shirley 2. Brown, Deb Kevsor,
Lynne Thrower, Dean Harlzog, Linda B.
Allen, Mac McArthur, and Temmy
Klinner and Tim Lewis, who serve as
Law Day Committee co-chairs, |




MOBILE BAR ASSOCIATION

Celebrates 13

n April 15, the Mobile Bar

Association celebrated its 130th

anniversary as the first bar asso-
ciation in the state and the 14th oldest
bar association nationwide, The celebra-
tion at the MBA's Levert office head-
guarters included the unveiling of a
special commemorative plaque autho-
rized by the Alabama State Bar Legal
Milestone program, which recognizes
important cases, events or personalities
in Alabama's legal history.

On April 12, 1869, 32 local altorneys
filed a Declaration of Incorporation, hav-
ing contributed $5,000 in capital, The
original members included: P Hamilton,
Thos. A. Hamilton, Henry St Paul, Thos,
N. Macartney, H. Austill, Robert H, Smith,
Wm. G. Jones, Thos, H. Price, Thomas L5
Herndon, D.C. Anderson, M.E. Macartney,
Hugh L. Cole, E.S. Dargan, D.I*. Bestor, L.
Gibbons, AR, Manning, George A.
Stewart, W.C. Easton, G.Y, Overall, R. Inge
Smith, Percy Walker, J, Little Smith, M.B,
Jonas, A.M, Granger, Jno. A, Tompkins, W.
Bovles, G. Horton, A.E, Buck, James
Bond, Harry T. Toulmin, James Gillette,
and C.F. Moulton,

The corporation existed for the next 20
years and continued to flourish, incorpo:
rating in June 1903 as the Mobile Bar
Association, The new corporalion, boast-
ing of 65 members, was a no-stock non-
profit corporation with the stated objec-
Live of “cultivating the science of
Jurisprudence, to promote and encour-

e—ere——,

The Mobile Bar Association’s headguariers af the
Levert Buildivg where the plague commemoraling
the 130th anniiversary of the bar as the Grst bar
assoctation in the state is displayed

age reform in the law, to increase ils use-

fulness in promoting the due complete
administration of Justice, to ¢levate the
legal profession to the highest possible
standing of learning, integrity, morality,

dignity and courtesy, Lo regulale its prac-

lice, and to cherish the spirit of brother
hood and social intercourse among ils
members, and to establish and maintain
for the free use and corvenience of ils
members, a law library."

Until 1981, the MBA had no perma-

nent office. ]

iy
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MOBILE

ABAMAS I

BAR ASSOC

MEMBERS

Commuemurative plagie depicting the origing!
members who esteblished the Moblie Bar
Assoctation in 1869

he month of May saw sovoral now namos
added to the list of stall members of the
Alabama State Bar,

Sandra Clemants joinad the Alabama State
Bar as an administrat ve assistant to the Law Dffice
Management Assistance Program and the Lawyer
Assistance Program. Praviously, Sandra worked for
the Mantgomary taw firm of Gidiora, Hinton &
Humdon, She attendixd Lipscomb Colluge In
Nashwille. Sandra has threa children, Julie imarned
10 Jimmie Durr}, Tripp imamed 1o Elizabath Starks),
and Tylor. She enjoys her thiee grandchildren, Ches,

Will and Liz. Sandra anjoys reading, snorkeling,
antartaining family and friends, long walks and, of
course, baby-sitting her grandehildran

Valerie Ross was hired as a secretary in the
Continuing Legal Education depaitment. Valorie is
a native of Wetumpka. She attended Alabama
State University and majored in computar infor-
mation systems. She has a saven-year-old daugh-
ter, Shakira. In her spare tima, Valene enjoys
relaxing with family and frignds

Shannen Elliott also joined the Alabama Stae
Bar, as the communications/publications administra

Newest Additions to the Alabhama State Bar

tiva assistant, Sha praviously worked as office man-
agor for Hobart Litthe Millwark Co, for six years
shannon is a native of Yatumpka and graduated
from Watumpks High School, She i married and hag
two childdran, Taylor and Huntar In her Spare time,
Shannan enjoys watersports and visiting area lakes
Carol Thoraton becama the Tourth staff addi.
tiart in May, taking over a8 the Lawyer Beferral
Service secretary, Carol previously worked for Jass
Smith & Sons Cotton, Garal lives in YWaturmpka with
heer husband Rary and daughter Tara. She enjoys
fishing and spanding time with family n




Unique Alabama Trust and Estate Income Tax
Rules Create Traps for Alabama Lawyers

Introduction

Alabama's system for income Laxa-
tion of estates and trusts and their
respective grantors and beneficiaries
is broadly modeled after the federal
pattern, Alabama does not,
however, follow current fed-
eral law in several impor-
tant, specific respects,
Some of these disparities
can be used Lo greal
advantage by Alabama
taxpayvers in lawfully
avoiding Alabama Lax on
capital gain and investment
income. Such disparities
can alse and have led to
misunderstandings regarding
Alabama tax rules. These mis-
understandings, in turn, create tax
planning and fiduciary administrative
traps for the uninformed attorney and
his client, This article addresses the lal-
ler of Lhese ramifications,

Broadly, both Alabama and federal
income taxation rules are designed to
lax income of a trust or estate only
once, The income will be taxed either to
the fiduciary (trust or estate) or Lo the
beneficiary, bul not both. Taxabilily
depends on whether the trust or estate
accumulates current income or distrib-
utes such income to the beneficiary
hefore year-end, If trust or estale
income is not distributed before year-
end, the respective trust or estate is
taxed on such income. If income is dis-
tributed before vear-end, the beneficiary
is taxed on such distribuled income and
the trust deducts the amount so distrib-
uted from the trust’s income. The two
concepts of a deduction of distributed
income by the trust or estate and inclu-
ston of such income by the beneficiary
are thus interdependent. “[A] decision
on either question becomes authority
on the other,” 1 ALR.2d 1283 (1948),

Despite the brosd similarity in taxing
systems, there are some very important

By Joseph W, Blackburn

statutory distinctions. Two important
specifics on which current Alabama and
current federal law differ are: (1) tax treal-
ment of so-called Grantor trusts and their
drantors, and (2) rules governing distrib-
utable net income ("DNI") which deter-
mine whether a trust’s income 1s deemed
to have been distributed and thereby
deductible by the trust and taxable lo the
heneficiary. These differences can result in
creation of unanticipaled Alabama taxable
income and in unexpected shifting of the
Alabama tax burden among grantors,
trusts, estates and beneficiaries.

This article will first discuss these
important, though infrequently recog-
nized, distinctions between Alabama
and federal rules governing taxation of
Lrusts and estates and their grantors
and beneficiaries. Thereafter, the article

will discuss some specific planning pit-
falls arising as a consequence of these
distinctions, Such pitfalls can entrap
any alttorney advising fiduciaries as well
as tax planning specialists.

\\  Grantor Trusts

A. In General
The concept of “grantor”
trusts arose and evolved
under federal case law.
Thereafter, in 1954 these com-
mon law principles were
embodied in a series of
statutes. Today, the United
States Internal Revenue Code
(“Code") of 1986, sections 671-
679, define grantor trusts for federal
tax purposes and prescribe special rules
for taxation of grantor trust income,

The underlying concepts of the grantor
trust rules are simple, If a drantor forms
a brust, but retains sufficient power over
or interests in the trust's income or cor-
pus, then the grantor, not the trust, is
deemed Lo still be the true owner of the
trust property. As a result of being
deemed to be the true owner of the trust
propertly, the grantor is directly laxed on
trust income from such property. Neither
the trust nor the beneficiary is taxed on
such trust income. The grantor is laxed
irrespective of whether the income is
accumulated by the trust or distributed
to the beneficiary,

The grantor is Lreated as the aller ego
of the trust. That is, the trust’s separate
existence is ignored and a grantor and his
or her grantor trust are treated as the
same Laxpayer. Normal rules governing
taxation of trusts and their beneficiaries
are not applicable to grantor Lrusls.

B. Federal Rules

Among the earliest cases establishing
grantor trust principles were Corliss v.
Bowers, 281 U.8, 376 (1930), Helvering
v Horst, 311 1.8, 112 (1940}, and
Helvering v. Clifford, 309 U.S, 331
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(1940). These cases, later cases, and,
finally, statutory provisions refined the
circumstances under which a trust
would receive federal grantor trust sta-
tus. Such cireumstances include the
grantor's retention of a reversionary
interest in the trust {§ 673); retained
powers to control beneficial enjoyment
(& 674); overly broad administrative pow-
ers (§ 675); retained power Lo revoke
(& 676); retained heneficial interests in
income (§ 677); and creation of a foreign
trust with a U.8, beneficiary (§ 679).
When a grantor retains one of the
loregoing powers or interests “all trans-
acltions by |and income of] the trust are
treated as transactions and income] of
the owner.” LR.S. Notice 97-24, 1997-16
LR.B.6, The common identity of a
grantor trust and a grantor is evidenced
in numerous cases and rulings:
Swenson v. Commissioner, 518 F2d 59
(transfer of grantor's life insurance);
GCM 37575, 1978 WL 43533 (transfer of
installment note not a disposition); and
Rev.Rul, 85-13, 1485-1 C.B. 184 (no gain
on sale by Grantor to grantor trust),

C. Alabama Rules

Alabama clearly has not adopted fed-
eral grantor trust rules. For Alabama
Lax purposes, a grantor is not laxed on
the income of a trust unless the trust is
revocable, “The income from a revoca-
ble trust is taxable income to the
grantor unfess the trust is irrevocahle
as to the income; then the income 1s
taxable to the trust or the beneficiary....”
Al Dept, of Rev, Regs, § 810-3-25-.05(7)
{emphasis added)

In State of Alabama v. Montgomery,
Alabama Taxpayer, Docket No. INC. 86-
113 (1986) Dept. of Rev.,, Admin. Law
Div.; W.L. 28948, the Alabama
Department of Revenue argued that § 644
and § 674 (grantor trust rules) of the
Code should be the controlling authority
for interpretation of the Alabama
statutes governing income taxation of
trusts. The administrative law judge hekl
that federal law did not control interpre-
tation because Alabama had no stalutes
corresponding to the federal grantor
trust rules, Indeed, the Alabama Code
his no statutory provisions which even
remotely correspond to Code §§ 671-
679, Alabama rules governing taxation of
Lrusts were adopted in 1935 and have
never been amended. See Walton, infra.

The Alabarm Latger

This predates federal statutory grantor
trust provisions by almost 20 years.

One early case did suggest that
Alabama might adopt the common law
principles that were precursors Lo the
federal grantor trust statutes. In Snow v,
State, 60 So0.2d 346 (Ala, Sup. Ct. 1952),
the Alabama Suprerme Court specifically
cited the federal common law of grantor
trusts (Horst and Clifford) for the propo-
sition that “[t}he commiand of income
and its benefits marks the real owner of
property for income tax purposes,”
Snow, at 348. Snow, however, has never
heen ciled for that proposition in a
grantor trust context, indeed, the facts of
Snow did not involve a trust and it
would seem to streteh this single hold-
ing too far Lo say il established grantor
trust principles in Alabama.

Thus, in Alabama, income of a trusl s
Laxable Lo the trust or to Lhe beneficiary,
not the grantor, so long as the trust is
irrevocable, Tax resulls turn solely on
whether the trust is revocable or irvevo-
cable and not on the grantor’s retained
interests or powers.

Planning concerns which arise as a
resull of the differences between federal
and state grantor trust rules occur fre-
quently as a result of lack of informa-
Lion as to Alabama’s unique statutory
and regulatory rules, These planning
concerns are discussed subsequently,

Distributable Net
Income Rules

D. General Concept

As stated at the outset of this article,
a trust's income is taxable either to the
Lrusl or Lo the beneficiary, If a trust's
income is not distributed to the benefi-
clary before the end of the trust’s tax-
able vear, the income s Laxed to the
Lrust. If trust income is distribuled, the
trust is allowed to deduct the distrib-
uted income from the trust’s gross
income in calculating its net taxable
income, Such distributed and deducted
income is then taxed to the beneficiary.

Since its inception in 1913, the Code
has excluded from gross income the
“value of property acquired by gift,
bequest, devise or descent,” Revenue
Act of 1913 § 118, 38 Stat. 114, Today,
this exclusion centinues in sec-
tion 102(a) of the Code.

Though bequests of property are not
included in an heir's laxable income, it
has long been clear that bequests of
fncome from properly are taxable, Le.,
not excluded, frwin v Gavit, 268 1.5, 161
(1925); Code § 102(b), Thus, in the sys-
tem for taxation of trusts, estates and
heneficiaries, it has always been and is
essential to determine whether amounts
received by a beneficiary are tax-free
receipts of bequeathed properly or rather
receipts of laxable income from property.

Once a determination has been made
that a payment is for a specific bequest of
property, then clearly such amount is not
taxable Lo the beneficiary and the trust or
estate receives no corresponding income
tax deduction for such a payment, Any
such amount or distribution is deemed a
payment of principal receivable tax-free as
a @il or bequest, The governing instru-
ment, e.g., a will or trust document, and
applicable state law control the determi-
nation of the beneficiaries’ vights in prop-
erty as contrasted with rights Lo receive
income, Weigel v. Commissioner, 34
B.T.A. 237; 96 F.2d 387 (7th Cir.); 141 ALR
1055, 1059-1064 (1941).

The key is to determine which distrib-
utions are of principal and which are of
income, State Principal and Income
Acts have evolved to distinguish
between principal and income for non-
lax purposes, Operating in conjunction
with wills and trust documents,
Principal and Income Acls determine
whether, for example, gain on sale of
assets goes Lo a remainderman or to an
income beneficiary. The most an
income beneficiary could receive from a
Lrust or estate would be the fiduciary
accounting income determined under
such state law rules as applied to the
dispositive mstrument,

Early federal tax rules based the exis-
tence of fiduciary taxable income and its
distribution on these same state law prin-
ciples. Thus, even though a fiduciary's
taxable income may exceed its iduciary
accounting income, the most that could
be distributed and thereby taved to an
income beneficiary would be the maxi-
mum fiduciary accounting income dis-
tributable to such a beneficiary, Likewise,
if a distribution was deemed a distribution
of principal under a state's Principal and
Income Rules, or other applicable state
law principles, then no distribution of
income was deemed Lo be properly paid




for federal income lax purposes, These
rules are explained below more fully,

However, today's rules governing deter-
mination of a trust's income available for
distribution to a beneficiary are quite
complex under federal law, Current feder-
al law creates the concept of "distrib-
utable net income” or "DNI" to govern
deductibility and taxability of trust distri-
butions. Current federal DNI rules have a
built-in preference for laxing a beneficia-
ry rather than the trust or estate, This
preference was intended to help limit the
usefulness of trusts and estates for
income-splitling purposes.

The discussion below analyzes the
federal DNI rules and the Alabama Trust
Distribution Rules, and then contrasts
the two sels of rules.

E. Current (Post-1941) Federal
DNI Rules

Under current federal DNI rules, dis-
tinctions in wills, trusl instruments and
state law between distributions of princi-
pal and of fiducizry accounting income
no longer control the actual taxable char-
acler of distributions for federal Lax pur-
poses, For example, assume a trust or
¢state has undistributed, current year
income and makes a final distribution of
all residuary assels prior to its year-end,
This distribution will be deemed by cur-
rent DNI rules to include income for the
year of distribution, even though the
trust instrument may characterize the
distribution as being from principal, e.g.,
a distribution of an estale's residue to its
residual heir, LR.C, §§ 661 and 662,

Current federal rules utilize a com-
plex tiering system to determine which
beneficiaries are laxed, However, an
underlying theme is that distributions
Lo any beneficiary are deemed to come
first from trust income to the extent the
trust has undistributed current income.
This effectuates the policy favoring taxa-
tion of beneficiaries rather than trusts.

F. Alabama Trust Income
Distribution Rules

1. Current Alabama Statutes

Key provisions of the Alabama Code
dealing with Alabama income Laxation
of Lrusts, estates and their beneficiaries
are as follows:

88 40-18-25. Trusts and estates

(a) The tax imposed by this chapter

shall apply to the income of

estates or of any kind of property
held in trust, including:

(1) Income received by estates of
deceased persons during the
period of administration or
settlement or settlements of
Lthe estate,

(2) Income accumulated in trust
for the benelit of unhorn or
unascertained persons with
conlingent interests,

(3) Income held for future distrib-
ution under the teyms of a will
or Lrusl.

(4) Income which is to be distrib-
uted to the beneficiaries peri-
odically, whether or not at
regular intervals, and the
income collected by a
guardian of an infant to be
held or distributed as the
court may direcl.

L &

{€) In cases under subdiisions (1), (2,
and (3) of subsection (a) of this sec-
tion, the tax shall be imposed upon
the net income of the estate or trust
using the rate schedule in subdivi-
sion (1) of Section 40-18-5 and shall
be paid by the fiduciary, except, that
in determining the net income of
the estate of any deceased person
during the pericd of administration
or seltlement, there may be deduct-
ed the amount of any income prop-
erly paid or credifed to any legalee,
heir, or other beneficiary. . . .

{d) In cases under subdivision (4} of
subsection (a) of this section, and
in the case of any income of an
estate during the period of admin-
istration or settlement permitled
by subsection (¢) to be deducted
from the net income upon which
Lax is to be paid by the fiduciary,
the tax shall rot be paid by the
fiduciary, but there shall be mclud
ed in computing the nel income of
cach beneficiary his or her distrib-
utive share whether distributed or
not, of the net income of the estate
or Lrust for the laxable year. . ..
(emphasis added)

Note that the stalute contemplates
that the beneficiary will be taxed on all
income described in subdivision 40-18-
25(a)(4) above. See subseclion 40-18-
25(d), supra. Conversely, the statute

contemplates that the fiduciary will be
taxed on all income described in subdi-
visions 40-18-25{a)(1}, (2], and (3)
unfess, as described 1n subsection 40-
18-25(¢), amounts collected during
administration or settlement under sub-
division (a){1) are thereafter “properly
paid or credited” to the beneliciary.

In order to determine when income
collected during the administration or
setilement of a trust or estate has been
“nroperly paid or credited” to the bene-
fictary requires a review of applicable
statutory and common law precedent.

2, Current Alabama Statutes Based
on 1935 Federal Statules

Alabama's rules governing distribu-
tion of income from trusts and estates
were adopled in 1935, General Laws of
the Legislature of Alabama, 1935,
Revenue Act, § 345,18, Other than
renumbering of sections, loday's statute
has not been altered since its initial
adoption in 1935,

Alabama’s 1935 laws governing taxa-
tion of trusts and their beneficiaries
were derived from and based upon com-
parable 1935 federal law. 1935 Code,
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§§ 161 and 162. When Alabama revenue
statutes are based upon comparable fed-
eral law, federal regulations and federal
case law normally establish precedent
for the Alabama statute. See the discus-
sion of Walton, infra.

Federal statutes, as discussed above,
have changed markedly since 1935,
However, since no comparable amend-
ments were made to Alabarna statutes,
current federal law and related prece-
dent are inapplicable in the State of
Alabama. Today in Alabama, income tax-
ation of trusts, estates, and their benefi-
ciaries, including characterization of
trust or estate distributions, is based on
1935 federal statutes and related prece-
dent, according lo Walton, infra, and
the Alabama Department of Revenue's
interpretation and application of
Alabama's statutes,

The Court of Civil Appeals of Alabama
in Estate of Walton v, State Department
of Revenue, 579 S0.2d 643 (Ala. Civ.
App.1991) addressed this exact issue. The
Wallon case involved an estate's atltempt-
ed deduction of part of a $78,000 paymenl
Lo the decedent’s widow. The payment was
required Lo be paid to the widow in the
nature of an inheritance and was in no
way linked to or payahle solely from the
estate’s fiduciary accounting income,

Al the time of the payment, under cur-
rent federal rules, the trust had $59,528
of undistributed trust income, i.e., DNI.
The estate deducted $59,528 of the total
$78.000 payment. The $59,528 deduction
was based on a deductible distribution of
estate income which would thereafter be
included in taxable income of the widow
as the distributee, The widow was to
receive no other benefits or distributions
from the estate, Thus, imposition of

However, while thz Alabama and fed-
eral statutes relate to the same sub-
ject matter, the language of the
Alabama statute does not provide for
the same deduction as currently
allowed by the federal statute,

I AR NN

The predecessor to § 40-18-25(c) was
enacled in 1935 hy Acts of Alabama 1935,
No. 194, § 345.18, and provided a deduc-
tion for ‘the amount of any income prop-
erly paid or credited Lo any legatee, heir
or beneficiary'. That scction was modeled
after the federal statute on point, Revenue
Act of 1932, § 162(b}, which also provided
in substance for a deduction for income
distributed to a beneficiary or heir. For a
history of the federal section, soe
Anderson’s Estate v. CLR., 126 F2d 46,

The old federal statule was interprel-
ed so that only distributions of income
were deductible, and not distributions
from corpus. Thal is, if a distribution
was nol conditioned upon the receipt of
sulficient [fiduciary accounting/
income by the estate, then it was not
deductible. Richards v, CLR., 111 F.2d
374, Anderson’s Estate v, C.LR., supra,
Craig v. United States, 69 F.Supp. 2249
(1946), Bishop Trust Compearyg v,
Commissiener of Infernal Revenue, 92
[*2d 877 (1937). (Emphasis added.)

On appeal, the Court of Civil
Appeals of Alabama, in
upholding denial of the
deduction for Alabama
tax purposes, slaled:

“The predecessor to
§ 40-18-25(c) was
enacted in 1935 by
Acts of Alabama
1935, No. 194, §

and the case law interpreting il to be
applicable here,”

3. Pre-1942 Federal Trust
Distribution Rules

Current Alabama rules governing tax-
ation of trusts were enacled in 1935,
were based on federal law, and have
never been amended. See discussion of
Walton, supra. Federal policy has not
always favored taxation of beneficiaries
over taxation of trusts, and in 1935 was
tied to state law concepts of fiduciary
accounting income,

In 1935, a trust's deduction for distrib-
utions of its income, and the correspond-
ing taxation of the beneficiary, were con-
trolled by Code seclions 161 and 162,
Generally, only fiduciary accounting
income actually distributed as income to
an income beneficiary or credited
income amounts also traceable Lo and
payable directly from liduciary account-
ing income pursuant to trust documents
or applicable state laws were deductible
by the trust and taxable to the beneficia-
ry. Gen. Couns. Mem, 22034, 1940-1 C.B.
G0 (Taxation turned on order of probate
courl: distribution of residue, including
commingled current income, held not
deductible by trust).

The 1935 Code and related common
law divided fiduciary income into
several types and determined
which types constituted or
became commingled with
principal (the distribution
of which was not
deductible to the fiduciary
nor taxable to the benefi-
ciary) and which types
were traceable o fiduciary

accounting income (Lhe distribu-
tion of which was deductible by the

fiduciary and taxable to the beneficia-
ry). In 1935, the Code required trust

income to be divided into two *mutually
exclusive categories: (1) Income accumu-
lated for future distribution |as principal]
under the terms of the will or trust and
(2) mcome which is to be distributed cur-
rently [as income] by the fiduciary to the
beneficiaries, The first [calegory] is tax-
able to the trust, the second to the benefi-
ciaries.” Spreckels v, Commissioner, 101
F.2d, 721, 722 (9th Civ,, 1939),

345,18, It was modeled
after the then-analogous fed-
eral statute—Revenue Act of
1932, § 162(h). The Alabama legdis-
lature has not yet amended § 40-18-
25(¢) to conform with the language of
U5, LR.C.] § 661, There is no
Alabama case law construing § 40-18-
25(c). It is generally the practice for
Alabama tax statutes Lo, more or less,
track similar federal lax statutes, bul it
is not a required practice. An amend-
ment of a federal statute does not
amend a similar state statule without
action of the state legislalure,
Therefore, we find the pre-1954
[should be pre-1942] federal statute

income lax on her rather than on the
estate Lruly shifted the economic burden
of the Lax to her and away from the
estate’s residual heirs,

Upon audit, the Alabama Department
of Revenue denied the estate's deduction,
This denial would place the hurden of
Alabama taxes back on the estale and ils
residual beneficiaries and remove this
lax burden from the widow. The case was
first before the Administrative Law
Division, See Alabama, Department of
Revenue v, *** Taxpayer, Docket No.
[ne, 88-127 (1989): 1989 WL 104200,
The Administrative Law Division's opin-
ion states:

a. Distributions of Current
Fiduciary Accounting Income,




Code of Alabama, 1975 § 40-
18-25(a)(4)

In 1935, Code section 161(a)(2)
described this type of income as
"income which is to be distributed
currently by the fiduciary to the benefi-
claries,” (emphasis added), The compa-
rable provision of the Code of Alabama
1975 (enacted in 1935 as Section
345,18(1)id)) is Ala)(A) Income which is
to be distributed (o the beneliciaries. . "
(emphasis added)

Federal courts interpreting Code sec-
tion 161{a)(2) determined that it
encompassed only distributions of idu-
clary accounting income lo income
heneficiaries. Thus, where the will or
Lrust instrument oy applicable state law
required fiduciary accounting income,
or some portion thereof, to be distrib-
uted as income Lo an income heneficia-
ry, then such distribulable amounl
would be deducted from trust income
and taxed to the beneficiary. Helvering
v. Buttenworth, 290 1.8, 365 (1933).
The amount of any such distribution
deduction would necessarily be depen-
dent upon, traced to, and limited by the
adequacy of fiduciary accounting
income. The Supreme Court in
Butterworth held that distributions
“payable al all evenls . . . did not depend
upon income...|and] were not distribu-
tion of income; but in discharge of a gifl
or legacy.” 1d, a1 370-371.

b. Income Accumulated and
Merged with Principal, Code
of Alabama 1975, § 40-18-
25(a)(2) and (3)

In 1935, Code section 161{a)(1)
described “income accumulated in trust
for the benefit of unborn or unascer-
tained person or persons with conlin-
dent interests, and income accumulated
or held for future distribution under the
terms of the will or trust.” The Code of
Alabama 1975 divided this category into
two separate subdivisions (enacted as
J45.18(1)(h) and (c)) as follows: “(a){2)
Income accurmulated in trust for the
benefit of unborn or unascertained per-
sons with contingent interests; [and]
{(3) Income held for fulure distribution
under the terms of a will or trust.”

This type of Lrust income was clearly
laxable to the trust or estate. Code of
Alabama 1975, § 40-18-25(¢), Even
though this category of income would

ultimately be distributed, it would be
deemed blended with and made a part
of Lrust or estale principal, Butterworih,
at 370, Distributions of trust or estate
principal were to be received in their
entirvety by the beneficiary or heir lax
free as excluded gifts or inheritances.

c¢. Income Received During
Administration, Code of
Alabama 1975, § 40-18-25(a)(1)

Another type of trust or estate income
described by 1935 Code Section 161(a)
was “(3) Income received by eslates of
deceased persons during the period of
administration or settlement of the
estate.” The comparable provision of the
Code of Alabama 1975 {enacted as §
345.18(1)) reads "{a)(1) Income received
by estates of deceased persons during
the period of administration or settle-
ment or settlements of the estate.”

As noted ahove, Code of Alabama 1975,
subsection 40-18-25(¢) taxes this lype of
income to the fiduciary arefess it has been
“properly paid or credited” to the benefi-
ciary. The "properly paid or credited” ter-
minology also comes directly from the
federal statute, 1935 Code § 162(¢).

Federal case law discussed below estab-
lishes the clear precedent that in order to
be “properly paid,” income must be
traced to and properly paid directly from
fiduciary accounting income,

Prior to amendment of Code
& 162(h)(2) (governing a trust’s deduction
for income distribution) in 1942 and fur-
ther refinerments and amendments in
1954, most litigation over this type of
income during administration or seltle-
ment of an estate or trust arose in the
context of either a partial or hinal liguidat-
ing distribution from an estate or trust.
As with Alabama law, the federal courts
had to determine when such income was
deemed to have been “properly paid or
credited” to the heneficiary,

In the estate context, the issue most
frequently arose for the year in which the
estate made its final distribution Lo its
beneficiaries. The question was whether
income realized by the estale during its
final year was distributed as income Lo the
heneficiaries or whether the income effec-
tively merged with principal so that the
final distvibution consisted solely of prin-
cipal. If the income was distribuled as
such, i.e., as fiduciary accounting income,
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the estate would receive a distribution
deduction and the beneficiary would be
taxed, If the income was distributed as an
integral part of principal, e.g., as the
residue of the estate to a residual benefi-
ciary, then no deduction could be taken
by the estate, and the estate, not the bene-
ficiary, would be taxed.

The same issue also arose for trusts
for terminating or partially terminating
distributions, If, for example, a trust
beneficiary was to receive the property
held in trust for her benefit upon reach-
ing age 21, would a distribution of such
amounts during the year of her 21st
birthday carry with it a distribution of
the trust's taxable income for such year
or would it be viewed in its entirely as a
tax-free receipt of principal?

Prior to amendment of relevant sec-
tions of the Code in 1942, the federal
district courts, the Board of Tax Appeals
(Tax Court) and federal circuil courts,
all consistently held that such distribu-
Lions consisted selely of pringipal, The
Supreme Court denied certiorari in
these cases because all circunts deciding
the issue were in agreement and there
was no conflict.

Thus, all otherwise undistributed
fiduciary accounting income in the year
of such distributions was taxable to the
fiduciary, f.e., the estate or the trust. No
amount of such income was taxable to
the beneficiary and was not deemed to
have been “properly paid or credited” to
the beneficiary as fiduciany'accounting
income. The cases held thal such final
distributions were necessarily made
after, not during, estate administration
and thal such amounls were payvable in
all events and not limited by the suffi-
ciency of income,

In Spreckels, supra, the Ninth Circuit
held that trust distributions to a benefi-
ciary in the year he attained the age of
majority did not include income as such,
and no amount was taxable to the benefi-
ciary. The Ninth Cireuit made a similar
holding as to the final distribution from
an estate Lo its residual beneficiary in
Anderson v. Commissioner, 126 F.2d 46
(9th Cir. 1942), In Anderson, the Ninth
Circuit specifically noted that income for
the vear was factually mingled with cor-
pus, but that the income was not distrib-
uled as Mncome to an income beneficiary
but was distributed as part of the residue
or principal and excluded as an inheri-

tance. The Ninth Circuit held, therefore,
that such income had not been “properly
paid or credited.” Anderson, at 48,

The Second Circuit made similar deter-
minations in the context of the residual
beneficiary of a trust in Commissioner v,
Clark, 134 F.2d 159 (2nd Cir, 1943) and
for the residuary heir of an estate in
Cormmitsstoner v, Steams, 65 F2d 371 (3d
Cir. 1933). The Third Circuit likewise
macde a similar finding involving liguidat-
ing trust distributions in Roebiing v.
Cormmissioner, 78 F.2d 444 (3d Clr. 1935),

The Board of Tax Appeals and numer-
ous federal district courts consistently
held that such distributions were distri-
butions of principal, not of income as
such. See, e.g., Durkhwimer v,
Conumnitssioner, 41 B.T.A, 585 (1940);
Wilcoxv. Comnissioner, 43 B.TA, 931
(1941), following Durkheimer; Whitaker
i Uniited States, 44 F Supp. 4584 (1941);
Frazer v, Driscoll, 46 F. Supp. 838
(1942); and Norris v, United States, A8
F, Supp, 673 (1943),

Amendment of relevant Cade sections
in 1942 was necessary to thereafter cause
the beneficiary, not the fiduciary, to be
taxed for federal purposes on such
income realized by the trust or estale
during the year of a final or liquidating
distribution, For a discussion of the issue
and the purpose of the 1942 amendment,
see Carliste v. Commissioner, 8'T.C. 563
(1947}, 165 F.2d 645 (6th Cir. 1948), Of
course, as noted in Walton, suprea, no
comparable amendment has ever heen
made o Alabama law. Therefore, pre-
1942 federal precedent should remain the
law in Alabama.

d. Deductions for Distributions-
The “Properly Paid or
Credited” lssue, Code of
Alabama 1975, § 40-18-25(c)
and (d)

Since the issues of taxationof income
to the trust and'the trust’s deductions
for distributed income are interdepen-
dent, ultimate taxation can also be
approached from an analysis of deduc-
tion provisions. The 1935 Code embod-
ied trust and estate income categories
discussed above in section 161, butl
deductions for distributions (the mir-
ror-image of the same issue) were
embodied in section 162, Comparable
Alabama distribution provisions are
contained in Code of Alabama 1975,

subsections 40-18-25(c) and (d).
Analysis of these provisions reflect thal
they do in fact mirror the taxation of
income categories described above.
Alabama’s statules are nol drafted as
“deduction” provisions as such but
reach the same resull,

[first, Code of Alabama 1975, subsection
40-18-25(d) allows a fiduciary to exclude
from income any amount which s fo be
distributed currently to beneficiaries from
fiduciary accounting income described in
subdivision (a)(4), Since the heneficiaries
have enforceable legal rights to receive
such income, the deduction is allowed
and the amounts taxed to the beneficiary
“whether distributed to them or not."
Thus, as to such distributions traced

directly to fiduciary accounting incormne,

Alabama rules properly grant the fiduciary
adeduction and tax the beneficiary.

Code of Alabama 1975, subsections 40-
18-25(c) and (d) also allow the fiduciary to
exclude amounts “properly paid or credit-
ed" to the beneficiary. As noted, 1935 fed-
eral-kwy also granted a deduction under
seclion 162(c) for “income received by
estates of deceased persons during the
period of administration or settlement of
the estate . .. which is praperly paid or
credifed during such vear Lo any legalee,
heir or beneficiary... ." (emphasis added).
Again, to be deductible, i.e., to be “praper-
ly paid," the distribution must be traced
to fiduciary accounting income pavahle as
such under state law. Anderson, supra;
Gen. Couns. Mem, 22034, supra;
Ferguson, Income Taxalion of Estates,
Trusts and Beneficiaries, 3vd Edition, p.
7-07; to the contrary, see Malmgren v.
McColgan, 126 P2d 616 (1942), but
Malmgren applied to California state
income tax and appears limited by unique
aspects of California law.

Under the clear proncuncement of
Walton and under the interpretation
and application of the Alabama
Department of Revenue, pre-1942 feder-
al law today governs Alabama Laxation
of trust and estate income. Even though
comparable federal laws were amended
in 1942 and thereafter to bring aboul a
different result, no such amendments
were ever made to Alabama statutes,

Early federal law only allowed a deduc-
tion to the fiduciary and corresponding
inclusion in the beneficiaries' income if
the distribution were payable directly
from and traceable to fiduciary account-

m e Afetbteria Latogperr




ing income. If the distribution was due to
be paid in any event, /e, it would be paid
irrespective of the adequacy of income,
then the distribution was deemed to be
from principal and did not give rise to a
deduction for the Lrust or estate.

Consequences

G. Grantor Trust
Consequences

Differences in federal and Alabama
grantor trust rules create planning and
administrative problems in numerous
ways, Tax practitioners routinely advise
clients o take affirmative actions as part
of planning to minimize federal income
and estate taxation, Too often, planners,
especially out-of-state practitioners
advising Alabama clients, fail to consider
Alabama income tax ramifications.

Affirmative planning techniques cur-
rently utilized by Lax planners nationwide
are centered on federal grantor trust
rules. One such planning technique is a
transaction frequently referred to as an
“intentionally defective grantor trust.”

As part of “intentionally defective
grantor trust” planning, very valuable
assets such as stock in a family business
are deliberately “sold"” by a taxpaver to a
grantor trust. Under federal grantor trust
rules, such a “sale” does not resuit in any
federal gain because the grantor (as sell-
er} and the grantor Lrust (as buyer) are,
as discussed above, the same laxpayer,

However, for Alabama income tax
purposes, the grantor and the trusl are
nol the same taxpayer. Thus, such a sale
of the stock by an Alabama resident to
the trust is likely to be fully taxable for
Alabama income tax purposes, This, of
course, would be quite an unpleasant
surprise to the tax advisor, to his client,
to the trust fiduciary, and o beneficia-
ries of the trust, Indeed, post-sale taxa-
tion of the grantor, the trust, and its
beneficiaries on fiduciary income will
also be different under Alabama rules.

In addition to triggering unanticipated
gain, misapplication of federal grantor
trust rules to Alabama trusts would cause
improper shifting of the Alabama tax bur-
den, In Alabama, income of an irrevoca-
hle trust is taxable Lo the trust or to the
beneficiary, depending on whether the
income is distributed or commingled
with principal. In no event is such

income taxable to the grantor as under
federal rules, Query whether payment of
the trust's or beneficiary's Alabama lax
linbility by the grantor would creale a gift
for federal gift tax purposes,

H. DNI Consequences
Differences in federal and Alabama dis-
tributable net income rules for trusts and
estales create different and perhaps more
widespread problems. Again, most prob-
lems would arise as a result of a misun-
derstanding as to the existence of these
differences. Most, but not all, distrib-
utable income problems arise in the same
context as the early federal litigation
described above, “Such cases are usually
cases where accumulated income of an
estate if [sic] paid to a residuary legatee
upon termination of the estate or where
income of a trust is accumulated for dis-
tribution upon the beneficiary's reaching
a specified age.” Carfisle, supra, at 647,
One clear example arises when an
estate funds marital and non-marital tes-
tamentary trusts. Under today's estale
and gift tax laws, estate tax planning for
a married couple normally centers on
maximizing funding of a non-marital
trust in an amount equal to the nontax-
able unified credit amount, This plan-
ning is accomplished with formulas
which calculate a pecuniary amount

which shall go to the surviving spouse
with the residue to the non-marital, uni-
fied credit Lrust, or vice versa. Regardless
of which trust receives this calculated
amount, the formula is not sufficiently
specific to allow such an amount to con-
stitute a tax free inheritance of property
for federal tax purposes under Code §
102(a) by reason of Code § 663(a)(1).

Thus, under current federal rules, fund-
ing of both such trusts carries out DNI for
the year of such funding. Under Alabama's
rules, funding of both trusts would not be
traceable to nor constitute distributions of
fiduciary accounting income “as such.”
See Anderson and Walton, supra.
Therefore, for Alabama lax purposes, such
funding would not be viewed to carry out
the eslate'’s taxable income for such year
to its beneficiaries. The resull is that fed-
eral law imposes income tax on the bene-
ficiary whereas Alabama law imposes its
tax on the same income upon the fiducia-
ry lo be borne by the residuary heirs.

Since the State of Alabama does not
apply a significantly progressive income
tax rate schedule, there is little differ-
ence in total taxes owed whether an
Alabama Lrust or an Alabama beneficia-
ry pays the tax. Thus, in drafting trust
instruments or wills, there is no sub-
stantial overall Alabama tax advantage
in carefully planning whether income
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will be taxed to such a trust or benefi-
ciary, The total tax liability will likely be
almost the same in either case.

The important difference, as in the
Waltor: case, is who will bear the burden
of Alabama income tax on trust or eslate
income, An Alabama trust instrument or
will may be drafted so that a distribution
to a beneficiary is payable in all events,
including fractional or percentage shares
or residuary interests, £Le., payahle from
principal, not income. This means that
such a distribution, including a final dis-
tribution from a trust or from an estate,
funding marital or unified credit testa-
mentary trusts will nof constitute a distri-
bution of taxable income for Alabama tax
purposes, even though it carries oul tax-
able DNI for federal tax purposes. The
Alabama income tax would be pavable by
the trust or the estate and the true cost
borne by the residual beneficiary.

Indeed, many tax planners plan final
estate distributions to a surviving
spouse, or Lo a trust for the spouse’s
benefit, in order to carry out as much
NI as possible. By doing this, the dis-
tributee spouse is obligated to pay the
federal income tax, This abligation

reduces the surviving spouse’s net
inheritance and, hopefully, reduces such
spouse’s future estate taxes. This plan-
ning is ineffective, based on Walton, for
Alabama income Lax purposes irrespec-
Live of such a distribution since Alabama
imposes stale income tax on the estate
or trust and its residual heirs in confor-
mity with pre-1942 federal rules,

If trustees and executors fail to reflect
these important differences in their
Alabama fiduciary tax returns, they may
favor the remainder or residual beneficia-
ries over the current distributees. Where
such persons are one and the same, there
would be little difference. Where, howev-
er, such persons are not the same, e.g.,
the current distributes is a spouse under
a pecuniary marital deduction formula
and a trust for the children receives the
residue, the spouse shoulid be receiving
such amounts from principal and thereby
free of any Alabama income tax ohliga-
tion, If federal rules are unwittingly and
improperly applied, the fiduciary and his,
her or its advisors may be unfairly bur-
dening some heirs in favor of others.
Again, there may also be a federal gift tax
issue as a resull,
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Conclusion

Differences between important
Alabama and federal income tax rules
have been minimized in many areas of
taxation by recent Alabama conformity
legislation. See Alabama Act 98-502.
However, the newly conforming legisla-
tion did not address these issues involy-
ing income taxation of grantors, trusts,
estates, and their beneficiaries,

These differences are not well under-
stood or perhaps just not zccepled by
many practitioners, Even tax specialists
are understandably either confused or
unaware of these subtle but substantial
differences. Fiduciaries and practition-
ers may merely be refusing to accepl
this analysis until the Alabama Supreme
Court has ruled on these issues. Such
misunderstandings and inconsistencies
can clearly lead to planning and fiducia-
ry administration problems.

However, like most tax principles, the
differences discussed above can be a
double-edged sword cutling both ways.
Not only do such differences result in
planning and administrative problems,
but they also result in major tax plan-
ning epportunities, Such planning
opportunities may be even more sub-
stantial than the problems described
above {or tax planners and their clients,
Such benefits are limited only by the
imaginalion of tax practitioners,

For example, careful planning can
lead to the complete exclusion of cer-
tain types of income and gain from
Alabama taxation altogether. Likewise,
intentionally defective grantor trust
planning can also be effected for
Alabama residents, but only when proh-
lems described above are recognized
and solutions developed, n

T inchides; 1000 Letterheads ancl
Envelope, 500 Busiivess Carcs,

500 Plaln Second Sheets, Dies,

and & proal, 24 I, 25% Cotton,

Laset Finith, While or Bambog,

Recycled Bond

Joseph W. Blackburn
Josaph W. Bleckbum (i

e Palmer Paleceor of Law
ot Curmbedand Law Schoal

and s Schotar In Residonos
16 Slrate & Parmidlt, PC. Ma

recalvid hii bachalor of sci-
R degran in accounting

e e Linhiaisity ol

Don’‘t

BlumbergExcelsior”

Setﬂe ":...—-4_'3 sl Kerueky, &0 his liy degree
for Iess '_-'—:_::..:. 800 LAW MART 800 529-6278 frarn this Unhvarsity of Virginia, 16 addition, Mr

Fax: 800 561-9018 W.hlumhrrg.com Biackburn i o professor of taalion gl the
*The Dartrielt Corposation, Chicagn, L% Ardinglon, T Marrm, GA Altany, MY Orlando, Fl Cumbiotand School of Law and & mombaor ol the

American Callega of Tax Counsel and the Alabamp
Sociely of Carlified Public Accountanta

766 ' JULY 1986 The Mabarma Lawyer




Judicial Review of
Administrative Agency Actions
Under the Alabama Administrative
Agency Procedure Act

Introduction
The federal Administrative
Procedure Act (“APA")! was
enacted in 1946 to provide a
check on the power of feder-
al administrative agencies,
which had experienced
unprecedented growth dur-
ing the New Deal eva, More
recently, the states have also
been forced to deal with a
rise in power by their own
administrative agencies. In
1981, the legislature of
Alabama enacted its own
Administrative Procedure
Act ("AAPA").2 The AAPA was “intended to provide a mini-
mum procedural code for the operation of all state agencies
when they take action affecting the rights and duties of the
public." * Among the specific purposes of the AAPA are Lo
“increase public participation in the formulation of adminis-
trative rules” %and to "simphfy the process of judicial review
of agency action as well as increase ils ease and availability.” 5
Now that the AAPA has been in place for nearly two decades,
this article is intended to (1) explain the statutes that control
the procedure for obtaining judicial review of agency actions,
(2) provide an analysis of when an Alabama administrative
agency is required to enact policy by formal rule-making pro-
cedure rather than ad hoc adjudication, and (3) to review sig-

By Michael C. Skotnicki

nificant opinions of the
Alabama appellate courts
that explain the standards
that have been adopted for
judicial review of adminis-
Lrative agency decision-
making. It 1s worth noting
at this point that the
Alabama Public Service
Commission (“APSC”) is
exempted from the AAPA by
Ala. Code 1975, § 41-22-2(e),
and this article is not
intended to provide any
information regarding judi-
cial review of APSC rulings.

Obtaining Judicial Review

In Alabama, the general procedure for obtaining appellate
review of a state administrative agency decision under the
AAPA is governed by Ala. Code 1975, § 41-22-20, This section
of the AAPA provides a detailed list of requirements for per
fecting an appeal of an agency decision lo an appropriate cir-
cuil courl.® However, appellate review of a final decision of
the Alabama Environmental management Commission
(“"AEMC") (which oversees the actions of the Alabama
Department of Environmental Management) is sought, a pro-
vision of the Environmental Management Act is also applica-
ble. Contrary to the detailed procedure of § 41-22-20, Ala,
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Code 1975, § 22-22A-7(c)(6) provides much simpler require-
ments for appealing an AEMC decision.

In £x parte Plumbers and Steamfitters, Locat 52, 622 S0.2d
247 (Ala, 1993), the Alabama Supreme Court explained how the
two appellate procedure statutes, § 41-22-20 and § 22-22A-
T(cH6), were to work with one another in the appeal of an AEMC
ruling, The court determined that the statutes were “squarely at
odds” with each other, so that the requirements for perfecting an
appeal set out in § 41-22-20 did not apply to appeals from the
AEMC. 622 So. 2d at 349, Instead, the procedure for perfecting
an appeal from the AEMC is prescribed sofefy by § 22-22A-
Tle)(6), and § 41-22-20 is only applicable Lo issues unrelated to
the perfecting the appeal. /d. The court noted that by ¢reating
the simpler appeals procedure of § 22-22A-7(c)B), “the legisla-
ture evidenced an understandable sensitivity to Lthe gravily of the
types of appeals covered by the AEMA. ... These appeals often
involve some risk of serious adverse effects to the health and
welfare of the public and sometimes the risk of widespread and
irreparable harm." fd. The court reasoned thal although having
technical requirements for perfecting an appeal has certain ben-
efits, the more detailed requirements also create added risk that
an appeal will never be heard.” Accordingly, the court reversed
the ruling of the court of civil appeals, and held that the union’s
appeal had was procedurally proper.?

. 7] o
What is an Agency “Rule
and When Must an Agency
Proceed by Rule-making
Procedure Rather Than
Adjudication?

The AAPA definition of a “rule” under § 41-22-3(9) includes
any “agency regulation, standard or statement of general
applicability that implements, interprets, or prescribes law or
policy or that describes the organization, procedure or practice
requirements of any agency ...."" This statutory definition has
been closely examined by the Alabama Supreme Court several
times, fivst in Ex parte Traylor Nursing Home, 543 S0, 2d 1179
(Ala, 1988), where a nursing home sought to have an amend-
ment Lo the State Health Plan (“SHP") declared a rule and,
thus, invalid because it had not been adopted according to the
formal rule-making procedure of the AAPA1Y

In £x parte Traglor, the courl reversed the ruling of the
court of civil appeals and held that the SHP amendment was an
agency rule. The court noted that the SHP amendment pre-
scribed procedures and practice requirements for health care
providers that had the general applicability of a rule, rather
than the limited applicability of a decision or policy made in a
contested case against an individual entity, 543 So. 2d at 1184,
In fact, the court stated that "we can find no bettey example of
a rule, regulation, or standard,” I, The Ex parte Traylor opin-
ion is important because in perhaps its first opporlunity to

wrile to the issue the court clearly endorsed the broad AAPA
definition of what tvpe of agency rulings conslitule a rule and,
thus, trigger AAPA rule-making requirements before they may
be enforced. Moreover, the court defined a “rule” as including
“agency interpretations of statutes, rules, or other species of
law or policy.” fd. at 1183, Under this broad definition, it would
appear that formal AAPA rule-making procedure is required for
a wide variety of agency action describing, inlerpreting, or
implementing law or policy that has general applicability over
a class of persons or other members of a defined class, such as
a regulated business.)t Accordingly, class members may have
grounds to challenge the validity of agency actions of general
applicability when the agency has not implemented that policy
through formal rule-making procedure.' Formal rule-making
procedure obviously provides a valuable opportunity for the
regulated class 1o have advance notice of proposed rules and to
provide the agency with the benefit of the class's comments
and input into the policy-making process. !

The Alabama Supreme Court continued its broad view of an
agency rule in Brunson Constr. & Env. Serv., Inc. v. City of
Prichard, 664 So.2d 885 (Ala. 1995), where the court held
that ADEM's procedure for determining the daily permitted
volume of waste to be deposited in solid waste landfills was ar
agency rule due to its statewide application. Consistent with
the approach taken in Ex parte Traglor, the courl’s focus was
on the fact that the standard that had been used by ADEM
had "general applicability” and, thus, met the definition of an
agency rule, 664 So.2d at 893,

While the above-noted opinions indicated that in during
the 1980s through mid-1990s the Alabama Supreme Court
viewed the AAPA's definition of a rule as having been broadly
worded and, so that administrative agencies were required to
receive input from regulated businesses or other regulated
entities before making generally applicable changes o policy,
it appears that a majority of justices on the present court
view Lhe definition of an agency rule more narrowly. This
approach makes it highly likely that administrative agencies
will now make statewide policy changes withoul following the
AAPAS formal rule-making procedure,

In Alabama Dept, of Transportation v. Blue Ridge Sand and
Gravel, T18 So, 2d 27 (Ala. 1998), the court held that a gener-
ally applicable amendment to the Department of
Transportation’s standard road and bridge construction specifi-
cations, which mandated new standards for acceptable gravel
aggregate, was nof an administrative rule that required to have
been implemented through rule-making procedure.'t Although
the standard specifications at issue were clearly intended by the
department Lo be applicable to every road construction project
statewide, the courl’s reason for holding that the standard
specification was not a rule was that the standard specification
was only “a term thal may be incorporated into a contract
hetween the Department and some other party.” 718 So. 2d at
29, The court seized on the distinction that the gravel criteria
amendment might not afways be included in the state’s con-
struction projects, even though the department had previously
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indicated a broadly applicable purpose for making the gravel
aggregate criteria more stringent-to improve longevily of road
and bridges statewide. Because the Alabama Supreme Court
rarely has the opportunity to speak Lo the issue of what is an
admunistrative agency rule, the Blue Ridge Sand and Gravel
opinton must be taken as an indication that the court now
views Lthe § 41-22-3(%)'s definition of a rule more narrowly than
it has in the past. This ruling appears to invite a growth in
state administrative agency power and flexibility in action, at a
cost to regulated businesses and other entities who

desire agency action to be predictable and are
able to provide impertant inpul to the agency's
process of changing its policy on a subject

only when formal AAPA rule-making proce-
dures are be ollowed .

While the AAPNs definition of a rule indi-
cates a legislabive preference for agency policy-
making by formal rule-making procedure rather
than ad hoe adjudication, the AAPA does recognize
that state agencies must be allotted i certain amount
of flexibility in their decision-making process. Thus, the
AAPA specifically exempts from the definition of a rule the
“[d]eterminations, decisions, orders, statements of policy and
interpretations that are made in contested cases."!% For exam-
ple, in Palls v. Hennett, 487 So, 2d 919 (Ala.Civ.App. 1985), the
court of civil appeals held that the Alcohol Beverage Control
(“"ABC") Board's decision to deny a liquor license to a store
located less than 200 feet from a school was not subject to
AAPA rule-making requirements, The court held that the ARC
Board had properly exercised its discretionary power in using
adjudication to deny the applicant’s liguor license based on the
specific facts of the case, such as the store's location and sur-
roundings, rather than through formulating a rigid regulation,
487 So, 2d at 921,

The Potts court noted that under federal law, administrative
agencies are "not precluded from announcing new principles
in an adjudicatory proceeding” and that when a controversy
arises the choice of acting by adjudication rather than by rule-
making is largely left Lo the discretion of the agency. /d,
Further, the court reasoned that the legislature had granted
the ABC Board cerlain discretionary power the court would not
“accept the argument that all leensing criteria and policy must
be made through formal rule-making procedure.” fd. The rea-
soning used by the courl in Pofls is similar to the federal stan-
dard which allows agencies Lo create certain policy through
adjudication rather than always requiring rule-making. %

In sum, under a strict reading of the AAPA the scope of the
applicability of an agency policy decision controls whether or
not the agency must effectuate that policy via formal rule-mak-
ing procedure, If the policy decision is one of general applica-
hility to an entire class or community of parties, then AAPA
rule-making procedure must be followed. But if the agency
policy decision is [act-specific and limited to a single party or
parties in a contested action or otherwise has no general
applicability, then adjudication alone is an appropriale vehicle

for agency policy-making. However, this standard is now some-
what in doubt, as the Flue Ridge Sand and Gravel opinion sug-
gests that the Alabama Supreme Court may now he willing to
interpret the AAPA in such a way as to allow administrative
agencies additional power to formulate generally applicable
policy without following rule-making procedure.

Standards of Judicial Review

In general, the standards for judicial review of i final ruling of
an administrative agency in a contested case are controlled by §
A41-22-20(k). That provision of the AAPA states, in relevant part,
Lhat & reviewing courl may reverse or modify an agency deci-
ston or provide other reliefl from the agency action “if sub-
stantial rights of the petitioner have been prejudiced

because the agency action is ... (6) Clearly erroneous in
view of the reliable, probative, and substantial evidence
on the whole record; or (7) Unreasonable, arbitrary or
capricious or characterized by an abuse of diseretion

e The Alabama Supreme Court has noted that an

agency action will not be found arbitrary or capricious
simply hecause the agency acted inconsistent with a
prior ruling. The court has stated that “[blecause
there is a need for flexibility in administrative deci-
ston-making, the doctrine of stare decisis general-
Iy does nol bind administrative agencies to their
prior decisions.” £x parte Shelhy County
Medical Center, Inc., 564 So. 2d 63, 68 (Ala,

1990), These AAPA standards for judicial

review are similar to those in the APA con-

trolling judicial review of federal adminis-
trative agency decisions,1?

However, decisions of the AEMC are expressly exempt from
AAPA standards of review.!® Instead, judicial review of decisions
of the AEMC utilizes the same standard as under certiorari
review, 1Y In Bates Motel v, Environmental Management
Comm'n, 596 So, 2d¢ 924, 925 (Ala.CivApp. 1991}, the court of
civil appeals noted that under certiorari review, “if Lhere is any
eridenice in the record to sustain the Commission's decision,
the court must affirm,” (Emphasis added.) Further, the court
stated that a decision of the AEMC should not be reversed
uniess il is unsupported by the uncontradicted evidence or it is
found that the AEMC has misapplied the evidence to the law.
596 So. 2d at 925, Thus, the legislature has granted the AEMC
dreater discretion than other state administrative agencies
bound by the AAPA standard for judicial review which, as
noted, uses a “substantial evidence" standard.?

A. Judicial Review of Questions of Fact

The same public policy underlying the creation of administra-
tive agencies, the need for expertise in a specialized field or dis-
cipline, also argues for a deferential standard of judicial review
to be applied to agency findings of fact in a contested case, The
court of civil appeals has reasoned that “[t|he special compe-
tence of the agency lends great weight to its decision,” Siafe




Health Planming & Dev. Agency v. AMI Brookwood Medical
Center, 564 50.2d 54, 56 (Ala.Civ.App. 1989). Accordingly, under
the AAPA, "the agency order shall be taken as prima facie just
and reasonable and the court shall not substitute its judgment
for thal of the agency as to the weight of the evidence on ques-
tions of fact,"® The court of civil appeals has also stated that
“lw]hen the legislature delegates a discretionary function to an
agency with special competence, the court frustrates that dis-
cretionary role by stepping in when the agency's choice is not
clearly unreasonable or arbitrary.” State Health Planning &
Resources Dev. Admin, v. Rivendell of Alabama, Inc., 469 So.2d
613, 614 (Ala.Civ.App. 1985).

Thus, a court is to apply an “arbitrary and capricious” stan-
dard of judicial review to administrative agency fact-finding,
indicating the legislature’s intent that a court should not mere-
Iy substitute its judgment for that of the agency, and may only
invalidate an agency action if
the court determines that the

septic tank placement. In reviewing the department’s ruling,
the court of civil appeals noted that judicial deference to
administrative agencies with regard Lo fact-finding is neces-
sary “to insure uniformity and consistency of decisions in
light of the agency's specialized competence,” 469 So.2d at
653, Further, the court stated that it would frustrale legisla-
tive intent and usurp agency discretion if the court “steppled]
in when the agency's choice is not clearly unreasonable or
arbitrary.” /d. Explaining its understanding of the “arbitrary
and capricious” standard of review, the court noled that an
agency factual finding cannot be overturned as arbitrary
when there is "a reasonable justification for the decision” and
that a reviewing court cannot simply “substitute its judgment
for that of the administrative agency.” /d.

Even with the deferential “arbitrary and capricious” stan-
dard of review, the Alabama Supreme Court has shown a will-
ingness to disturb agency decision-making when the court
found it necessary. In £x parte Shelby Medical

aglency’s action is irrational, For
example, in Roberts v. State O and
Gas Board of State of Alabama, 441
So.2d 909 (Ala.CivApp. 1983), a proper-
ly awner appealed the Oil and Cas Board's
denial of his petition to have the Smackover
Gas Pool enlarged to include his land so he
would receive a share of its gas production, The Board had con-
cluded that the evidence presented to it was insufficient to indi-
cale thal the natural gas pool extended beneath the petitioner's
property, In yeviewing the board's decision, the court of ¢ivil
appeals noted that the case involved complex technical issues
calling for “expert lestimony from people thal specialize in the
areas of geology, mining and drilling.” 441 So0.2d al 912,
Accordingly, the court held that it was not its function to sub-
stitute its own judgment for that of the board, which had exper-
tise in evaluating the expert testimony. /d.

A similar case is Alabarna Department of Public Health v.
Perkins, 469 50.2d 651 (Ala.Civ.App, 1985), where a landown-
er appealed the Public Health Department”s denial of his per-
mit to install & septic tank. The department’s decision has
been based on a factual finding thal the groundwater table at
the chosen site was shallower than the depth required for
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Center, 564 S0.2d 63, 69 (Ala, 1990), the
courl ruled that the State Health Planning
and Development Agency's decision Lo

grant a certificate of need for a new
hospital in Shelby County was
“clearly erroneous in view of the
reliable, probative, and subslantial
evidence on the whole record.” In a
notable dissent, however, Justice Maddox warned that the
court's majority had too greatly expanded the scope of judi-
cial review by cenducting an independent review of the
record rather than simply determining whether the agency
had clearly abused its discretion. He warned of the danger of
the courts substituting their judgment for that of an expert
agency, stating “[t|he awarding of certificales of need, the set-
ting of utility rates, the granting of moor carrier certificales,
the granting of ABC licenses, the regulation of banks, zoning,
and a myriad of other regulatory functions are vested in
administrative boards and agencies that supposedly are in the
best position Lo determine what is and what is not in the pub-
lic good."” 564 So.2d at 73.

B. Judicial Review of Questions of Law

Pure questions of law, such as an administrative agency's
interpretation of a statule in a contested case, are generally to
be reviewed by a court without any presumption of correct-
ness. The United States Supreme Court established the federal
policy for judicial review of an agency's statutory or regulatory
interpretation in Chevron, Inc. v. Natural Resources Defense
Council, AGT U.5. 837, 104 5.Ct. 2778 (1984). Under the
Chevron analysis, if the language of the statute at issue is
unambiguous, then the reviewing court must give effect to the
clear intent of the legislature regardless of the agency’s inter-
pretation, 104 8.Ct, at 2781, However, if the court determines
that the statute is ambiguous in meaning, then the court’s role
is to determine whether or not the agency's interpretation of
the statute is reasonable, /d. at 2781-82. The court will adopt
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the agency's interpretation of the statute if it determines that
the interpretation is reasonable. Thus, Chevron allows federal
courts court to follow the guidance of administralive agencies
in instances where the court is in need of assistance,

It appears that to some extent the Alabama Supreme Court has
adopted the federal Chevron standard for review of administrative
agency's interpretations of statutes, In Farmer v. Hypo Holdings,
Ine., 675 S0.2d 387, 390 (Ala. 19496), the court noted that while
generally an administrative agency's interpretation of a statute it
administers will bz given consideration, where the statute is plain
in meaning the court “will not blindly follow an administrative
interpretation, but will interpret the statute to mean exactly what
it savs,” In addition, the court noted that even when a statute 1s
reenacted without modification after the legislature can be pre-
surmed to know of an agency interpretation of the statute, the
interpretation is nof binding on the judiciary, although it will be
considered persuasive. These statements suggest that the Alabama
Supreme Court will follow an agency's interpretation of a statute
when the statute's meaning is determined to be uncertain, and the
court requires guidance.

Pre-AAPA precedent also suggests that Alabama courts will
acknowledge some deference to administrative agencies on
interpretations of statutes and their own regulations, For
instance, in Broadwater v, Blue & Gray Patio Club, A03 So0.2d
200, 213 (Ala. 1981), the Alabama Supreme Court noted that
while it was not bound by an agency's interpretation of a statute
the agency had the responsibility to enforce, it would give that
interpretation consideration, Likewise, in Glen MeClendon
Trucking Co, v. Hall Motor Express, Inc., 285 Ala, 98, 229 S0.2d
488 (1969), the court noted that the interpretation by a "quasi-
judicial body," such as the Public Service Commission, of one of
its own agency rules should be given weight and followed
unless found Lo be arbitrary and capricious.,

C. Judicial Review of Mixed Questions of Law
and Fact

Most challenges to administrative agency decisions in con-
tested cases are based on the argument that the agency misap-
plied the relevant law to the its fact-finding, This creates an
appeal to the judiciary based on a mixed question of law and
fact, Generally, in such a review the federal courts apply an
“arbitrary, capricious, or abuse of discretion” standard of
review? and the similar AAPA standard has been applied by the
Alabama courts, Thus, although a court should not simply defer
to an agency's interpretation of law, it is required to show some
deference to the agency's application of the law Lo a set of facts.

For example, in State Health Planning and Devel, Agency v,
Mobile Infirmary Assn, 608 So.2d 1372 (Ala.CivApp. 1992), the
court of civil appeals reversed the circuil court and affirmed
the agency's decision Lo deny a certificate of need to Mobile
Infirmary. The court noted that its review was limited to
“whether the Jagency's| decision was made in compliance with
applicable law, whether the [agency's| decision was arbitrary
and unreasonable, and whether the |agency's| decision was
supported by substantial evidence.” 608 So.2d at 1374, The

court noted that although it might have weighed some factors
under the State Health Plan guidelines differently than the
agency, the agency had complied with the applicable law and it
stated that it was not the court's place to “substitute its judg-
ment for that of the administrative agency.” i, at 1375,
However, the Alabama Supreme Court has nol always been
willing to show deference to agency decision-making, and it has
on occasion reaffirmed its power over state agencies, In Ex parte
Shethy Medical Center, Inc., 564 S0.2d 63, 69 (Ala. 1990), the
court ruled that the State Health Planning and Development
Adency's decision to grant a certificate of need allowing the con-
struction of a new hospital in Shelby County was “clearly erro-
neous in view of the reliable, probative, and substantial evidence
on the whole record.” However, the decision is most notable for
the dissenting opinien hy Justice Maddox which called for a very
limited role for the judiciary. He wrote that the court had too
greatly expanded the scope of judicial review of agency adjudica-
tions by conducting an independent review of the record rather
that simply determining whether the agency had clearly abused
its discretion, 564 S0.2d al 73. He stated that the court had sub-
stituted its judgment for that of the agency and noted that “[t]he
awarding of certificates of need, the setting of utility rates, the
granting of motor carrier certificates, the granting of ABC
license, the regulation of banks, zoning, and a myriad of other
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regulatory functions are vested in administrative boards and
agencies that supposedly are in the best position to determine
whal is and whal is not in the public good." fd.

Despite Justice Maddox's view of a limited
judicial review of administrative agency
action, the Alabama Supreme Court has
often applied what could be considered a de
novo standard of review, For example, in £x
parte Fow! River Protective Ass'n, 572 S0.2d
446 (Ala. 1990), the court held that the AEMC
had erred in its interpretation of the state's
water quality arb-degradation policy and had
improperly granted a pollution discharge permit to
Mobile's Board of Water and Sewer Commission. The
AEMC has adopted the findings of an ADEM hearing offi-
cer who had concluded that the anti-degradation policy was
not applicable to Mobile Bay, and that even if it were, the pro-
posed discharge would not violate the policy. 572 So.2d at
451-52. However, the supreme court concluded that the
AEMC's interpretation of the anti-degradation policy was
erroneous, because under such an interpretation the policy
would not apply to certain waters that “by its own terms it
does apply to" and would allow “degradation of the water in
violation of the anti-degradation policy.” fd. at 455. This was
an appropriate ruling by the courl on a question of law where
the court's expertise is unquestioned in comparison to an
administrative agency,

However, in Fow! River the court was required to also
address the AEMC's findings in an area of the agency's exper-
tise, computer modeling of pollutant discharge into Mobile Bay
and how stratification of the saltwater in the bay would effect
the discharge. Although the AAPA expressly requires the courts
to show deference to administrative agencies on questions
invalving the agency’s area of expertise, in Fow! River the court
showed a willingness to ignore that mandate. Rather than sim-
ply defer to the AEMC's issuance of the discharge permit based
on the agency'’s determination that the dynamic estuary com-
puter model sufficiently represented the conditions of Mobile
Bay, the court performed its own review of the conflicting
experl Llestimony regarding the computer model, /d. at 457,
Alter reviewing the complex record in detail, the court made a

finding that the computer model could not sufficiently simu-
late the complex environment of Mobile Bay and, thus, should
not have been so relied upon by the AEMC in yeaching ils con-
clusion that the pollution discharge at issue would not violate
the anti-degridation policy, /d, at 462,
While the Alabarma Supreme Courl may have reached the
correct result in Fowl River, its in-depth review of the
record in that case is in direct contradiction to the certio-
rari standard of review that is particularly applicable to
AEMC adjudicalions which, as previously noted, are
exempt from the AAPA standards of review, The stan-
dard is even more deferential Lo the administrative
agency than the AAPA's “substantial evidence” standayrd
of § 41-22-20(k)(6). Thus, the Fow! River opinion stands
as evidence that the Alabama Supreme Court has been
willing to ignore the AAPA's standard of review if that
is required to reach the result the Court believes is
best in thal case.
The AAPA's standard of judicial review of
mixed questions of law and fact is obviously
easier to explain than for any court to con-
sistently apply. The proper approach is
most likely the middle-ground between
the Alabama Supreme Court’s sometimes
aggressive depth of review and Justice Maddox's call for greal
deference. Under such a standard the reviewing court would
give more deference to the agency decision the more complex
the facts, or when the decision involves questions of scientific
or olher special areas of expertise which a judicial body does
nol normally possess, and less deference where the decision
did not involve those considerations.

Conclusion

It appears that for the most part, judicial review of agency
actions by the Alabama appellate courts under the AAPA par-
allels that of the federal courts under the APA. However, there
are notable differences,

First, until the Biue Ridge Sand and Gravel case, the
Alabama Supreme Court had articulated a very broad stan-
dard for what constitutes an agency “rule” require adoption
by AAPA procedures. The AAPA's “general applicability” test
for required rule-making had been enforced by the Alabama
appellate courts and when combined with the inclusion of
agency interpretations of statutes as “rules,” it allowed a great
many agency actions to be challenged with the argument that
the action was based on a “rule” thal had not been properly
adopted. This standard may have constrained administrative
agency discretion, but the loss in discretion appeared Lo be
offset by increased fairness to businesses and other members
of the regulated community that formal notice and comment
rule-making provides. After Blue Ridge Sand and Gravel,
however, the balance may have shifted back toward greater
agency discretion on whether it make implement generally
applicable policy without formal yule-making,




Second, the Alabama Supreme Court has in the past proven

willing to undertake an in-depth review and overturn admin-
istrative agency decisions. While this expanded depth of judi-
cial review seems to conflict with the level of deference given

to

agency adjudications by the terms of the AAPA, it is appro-

priate as to pure questions of law where no ambiguities exist
and possibly also mixed questions of law and fact where the
question does not involve an area of agency expertise.
However, the manner in which the court currently views its
sometimes contentious relationship with state administrative
agencies will likely differ as we move into the 21st Century, &
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THE ALABAMA ETHICS

LAw:

A Retrospective

he Alabama Ethics Law, Code of
I Ethics for Public Officials,

Employees, etc,, Section 36-25-1
through 36.25.30, Code of Alabama,
1975, which was conceived in a cavalier
game of "chicken” between the state
Senate and House of Representatives and
then, once it became law, barraged with
every possible legal challenge imagin-
able, just celebrated the 25th anniversary
of its enactment. September 14, 1998
marked that milestone anniversary for
the law few thought would live to see its
first, much less its 25th, birthday.
Although the Ethics Law has been
revised several times—most significantly
in 1995-it still stands as a strong deter-
rent to using one's public office or
employment for vour personal gain,

Enactment of
the Law

The genesis of the law was
a third-rate burglary,
which became known
as "Watergate," The
“Watergate” scandal
not only led to a
President having to
resign from office, it
opened a floodpate of
reform legislation at
both the federal and
state levels. The Federal
Elections Commission
was created in the
immediate aftermath
of "Waterdate.” The
[Ethics in
Government Act
of 1978, the fed-
eral ethics
acl, was
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cnacted into law. Ethics laws, campaign
finance and election reforms were adapt-
ed and revised across the country, On the
heels of this movement, Alabama adopted
its first Ethics Law, Act No, 1056, 1973
Alabama Acts, to the surprise and dismay
of many in the Legislature,

The process began uneventfully
enough with the introduction of Senate
Bill 1 by Senator George Lewis Bailes, Jr,
of Jefferson Counly as its lone sponsor.
What happened next could only he
described as reckless at best and
Machiavellian at worst. Senator Bailes'
bill passed the Senale on May 1, 1973,
with only two dissenting votes, The bill
closely resembled model ethics legisla-
tion that had been drafted by Common
Cause in Washington. The House of
Representatives then took up the bill and
added some 16 amendments. Thus began
the game of "chicken” with the House
raising the ante on the Senate with the
hope-and full expectation—that the
Senate would Kill the bill. Unbelievably,
the Senate adopted the amendments in
their entirety and sent the legislation lo
the Governor for final action, Governoy
George C, Wallace signed the bill into law
the next day, September 15, 1973,

In his wonderful law review article
about the legislative history of the adop-
tion of the Ethics Law, “The Alabama
Ethics Act-Milestone or Millstone,” 5
Cumb.-Sam. L. Rep. 183 (1974), Melvin
G. Cooper, the Commission's first exee-
utive director, shared a marvelous guote
from a veteran senator who had told
him: “Mr. Cooper, your Ethics
Commission is a red-headed step-child
with ugly freckles, bow legs, big nose,
and many warts which is hated by its
father and despised by its mother, both
of whom kepl hoping for an abortion
which never took place.” In spite of this,
the newly-enacted lav was viewed as the
best such law in the country at that
time and was used as a model for other

states as they developed their own
ethics laws,

Immediate Legal
Challenges

The ink from Governor Wallace’s signa-
ture was barely dry before the fivst lawsuit
was filed on September 18, 1973, chal-
lenging the constitutionality of one provi-
sion of the new Ethics Law, This was only
the first of almost 20 such lawsuits chal-
lenging the law in every imaginable way,
The definitive-and excellent—statement
on Lhese legal challenges was authored by
William T, Stephens, who served as chief
of the civil division in the Office of the
Attorney General and who defended the
Ethies Commission and the Ethies Act in
each of these matters. In his article, found
al volume 10, number 2, Cumb. L. Rev,
317 119749), entitled “The
Alabama Ethics Cases,”
Stephens states: "No
law in the history of
Alabarma has been
challenged so many
times by so many
people in the courts
of this state as has
the Alabama
Ethics Law,..The
Ethics Law was
challenged and the
Ethics Commission
was sued by such
diverse groups as
the Board of
Commissioners of the
Alabama State Bar, the
League of
Municipalities, the
Board of
Trustees of
the




University of Alabama, and the Alabama
State Employees Association.”

The litigation of all of these cases essen-
tially amounted to a "holy war™ against
the Act and the Commuission. Emotions
ran as high as the stakes, It was extremely
contentious and intense. But, in the end,
the act was upheld and the Commission
hegan to carry out its charge.

The first challenge was neither unex-
pected nor difficult to dispose of. IL was
filed in Federal District Court in
Montgomery by the editor of The
Birmingham Times and challenged the
constitutionality of Section 14 of the
Ethics Law, This section prohibited any
member of the news media from altend-
ing legislative sessions if they failed Lo
register with the Ethics Commission
and receive a pass for such attendance,
The obvious basis of the lawsuit was
that Section 14 violated the first
amendment guarantee of freedom of the
press. The case was heard by a three-
judge panel and the opinion, written by
Judge Frank M. Johnson, Jr., held that
Section 14 was unconstitutional and
enjoined its enforcement.

A more serious challenge followed with
the filing of seven lawsuils over a six-
week perind challenging the constitution-
ality of the Ethics Law, Specifically, these
lawsuits questioned whether the require-
ment that statements of economic inter-
ests be filed annually was an infringement
on the fourth amendment night of priva-
cy. Among the plaintiffs in these lawsuits
were: the Board of Commissioners of the
Alabama State Bar, the members of the
Court of the Judiciary and the members ol
the Judicial Compensation Commission;
the League of Municipalities and the
Association of Counly Commissioners;
Lthe Board of Trustees of the University
of Alabama; and the Alabatna State Employ-
ees Associalion, Temporary restraining
orders and preliminary injunctions were
issued in all of the cases, oftentimes ex
parte, restraining the Commission from
enforcing the Ethics Law.

Quoting from the Stephens article,
supra, “The preliminary injunction hear-
ings were fairly uniform. In each case,
members of the plaintiff class testified
that they would resign their positions
rather than comply with the provisions
of the Ethics Law. Each testified that he
thought that the financial disclosure
requirements of the Ethics Law invaded

his right of privacy. Each forecast doom
for the particular governmental entity
with which he was associated. According
to testimony, state, county, and local
government would come to a screeching
halt unless the court enjoined applica-
Ltion of the Ethics Law,”

The Commission's counsel argued that
“the alleged injuries .., simply did nol
constitute cognizable legal injury to the
individual plaintiffs, that the forecast of
mass resignations was merely specula-
tion, and that, even if such resignations
did oceur, sufficient numbers of compe-
tent people resided in the affected cities,
counties, and the state to replace the
persons who resigned " (Stephens,
supra) The Commission also argued that
the benefils derived from the Ethics Law
such as "honest government and public
confidence in the intedrity of govern-
mental officials, far exceeded whatever
forecast 'injuries’ the plaintiffs had
alleged.” (Stephens, supra)

[t was the intent of the plaintifis that
the League of Municipalities/Association
of County Commissioners’ case be the
test case. The attorneys for both groups
had been preparing for months their
challenge Lo the const tutionality of the
law. However, the Commussion fell that
ils strongest case was against the
Alabama State Employees Association, so
they filed a motion for summary judg-
ment in the State Employees Association
case soon after it was filed, but before
altorneys for the League/Counly
Commissioners could proceed in their
case, The Commission's counsel also filed
& molion o stay any further proceedings
in all other causes pending the outcome
of the State Employees Association case,

After oral argument, briefls and con-
sideration of the record from the pre-
liminary injunction proceedings, Judge
Eugene Carter deliberated for several
weeks and then entered an order
upholding the constitutionality of the
Ethics Law and its application to state
emplovees, ruling agdainst the State
Emplayees Association on all issues,
“The first and most significant case, the
Lest case, had been won. The Ethics Law
was conslitutional.” {Stephens, supra)

The plaintiffs in the other cases and
those cases which lollowed had been
dealt a serious blow, As the cases pro-
ceeded to trial there were some minor,
and oftentimes short-lved, victories on

hehalf of the plaintiff groups, bul for the
most part, the Ethics Law was upheld,
the Commission began its work and the
Ethics Law was enforced. As a result of
the League/County Commissioners case,
the Legislature amended the Ethics Law,
in 1975, to clearly include county and
municipal officials and employees within
the coverage of the law,

Space constraints prevenl me from
doing an exhaustive summary of the
legal challenges to the KEthics Law, For
those of you interested in the blow-by-
blow description of these legal skir-
mishes, | highly recommend that you
read William T. Stephens' outstanding
law review article, supra.

I might also add that not every legal
challenge to the Ethics Law was fought
out in the courtroom, Each time the
Legislature mel over those vears imime-
diately following the passage of the law,
there were hills introduced Lo repeal the
law and abolish the Commission. There
were efforts Lo “sunsel” the Commission
and efforts Lo limil the Commission
through the appropriations process, The
Commission was always forlunate to
have a core group of legislative support-
ers who prevented these efforts from
heing successiul. To those supporters,
the Commission and the citizens of this
state are forever indebted.

Commissioners
and Staff

The Ethics Law provided lor the cre-
ation of a five-member Commission,
“each of whom shall be a fair, equitable
citizen of this state and of high moral
character and ability,” Throughout its
history, the Ethics Commission has truly
heen blessed Lo have serve as
Commissioners 29 private ¢llizens (See
Chart on page 266), who came from all
walks of life: business, labor, religion, law,
medicine and other professional endeav-
ors, education and civic leaders, These
Commissioners reflected the great diver-
sity of Alabama and, no matter what their
political affiliations or personal alle-
giances might be, they rose to the very
highest levels of the responsibility that
had been thrust upon them to fairly,
equitably, impartially and in an absolutely
nenpartisan manner determine the out-
come of the issue at hand. They have
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oftentimes undertaken their task in the
face of greal adversity and have provided
great service to the Ethics Commission
and to the citizens of Alabama that far
exceeds their minuscule compensation of
£50 per monthly meeting.

The Commission was aided in its task
by strong and dedicated staff members
who also faced all manner of resistance
and adversity as they set oul to enforce
the law,

The first Executive Director of the
Commission, Melvin G, Cooper, was
hired in January 1974, His task was to
literally start the Commission operation
from scralch. There was no office space,
no telephone, no stationery and no staff,
Faced with the legal and legislative hur-
dles 1 mentioned earlier, these obstacles
were the least of his worries. But, obsla-
cles they were, There were times when
the small staff felt there was no way to
gel the job done, Funding was extremely
tight and not onlv did the Commission
operate for several years with no investi-
gator, il often found itsell unable to pur-
chase routine, bul necessary, office sup-
plies. Nonetheless, with a steady hand

Ethics Commission Commisioners

Name

Jamas H. Andarson
Whit Armstrong

Or. George E Bagley*

Baster Bonner

Jack W. Boykin
Camille S. Butrus
H. Dean Buttram, Jr
Donald Comer, i1l
Neil 0. Davis
Russell Jackson Drake
Connia Entrekin
Henry B. Gray, Il
Dr, James J. Hicks
Maynard Layman
Alto Lea, (II*

Helen Shoras Loe
William H. Lovin
Frank L. Masan

Lea McGriff

Dr. Sandra K. M, McLead

Lewis . Odom, Jr.
Jamas T, Pursall
Edward C. Sharling, Jr
Raverend John Vickers
J. Ray Warran

John H. Watson
Adolph Waoil, Jr.®

Or. Leslie 5. Wrght*
Dr. Cordell Wynn
"Deceased

Occupation Years Served
Attorniy 1986-1982
Bankor 19911584
Exec. Sec. Alshama Baptist Cony 1873-1977
& 1976-1982
Colloge Professor 1977-1681
Businassman 19831988
Civic Valunteor 19541559
Attorney, Federal Judge 1997-1998
Businassman 1973-1976
Newspapar Publisher/College Profassor 1979-1984
Atlorney 1998-2003
AFL-CIO OHigial 19731875
Cattla Ranchar/Alabama Dept. Head 1993-1858
Doctor 1983-1984
Newspapar Publisher Asst 1977-1980
Attoray 18731478
Attornay 1985-2000
Maintenance Supervisor, Amoca Chom. 19811885
Businassman 19921805
Insurance Exacutiva 1969-1993
Juniar Collage Presidant 14985-1997
Attarnoy 15988-2002
Businassman 1947-1998
Businagsman 1981-1986
Minister 19791982
State Employea 19871962
Businessman 1988-2001
Businessman 1975.1983
University Presidant 197:-18979
Collagn Prasidont 1984-1991

on the rudder and a large measure of
perseverance, Melvin Cooper led the
Commission staff for more than 20 vears
until his retirement in 1994,

Melvin Cooper was succeeded by his
long-Lime Assistant Director Howard
McKenzie, who served as acting execu-
Live director in 1994 until the new exec-
ulive director was named. McKenzie
provided continuity and kept the ship
on course during his tenure, Upon the
selection of the new Executive Director,
5, J. "Mac" McArthuy, in the fall of
1994, McKenzie retired from the Ethics
Commission after 17 years of distin-
guished service.

The three hallmarks of the MeArthur
era at the Ethics Commission are 1) the
passagde of a major revision of the Ethics
Law in 1995, 2) the tripling of the legisla-
tive appropriation for the operation of the
Commissiomn, and 3) the hiring of an out-
standing group of staff members who are
well-equipped to handle their assigned
Lasks, When Mac McArthur resigned to

pursue another endeavor in February
1997, he was succeeded very ably by
Commission General Counsel Hugh R,
tovans, 111, Under Hugh Evans’ leadership,
the staff and Commission never missed a
beat as the Commission conducted their
search fer a new director of the
Commission, My first official act as direc-
tor was to appoint Hugh to the additional
position of assistant directoy, as well as
his role as general counsel,

On April 26, 1997, 1 began my duties
as director of the Ethics
Commission-only the third permanent
director over the 25-vear history of the
Commission. At the time of my selec-
tion, and in the period since then, | have
diligently strived to carry out my pledge
to the Commission that [ would main-
tain the very highest standards of fair-
ness, impartiality and nonpartisanship in
the matters that come before the
Commission, At the end of my service
here, it is my sincere hope that everyone
would agree | had achieved that goal.




Major Cases
Under the
Ethics Law

Owver the 25-year history of the Ethics
Commission countless public officials and
employees, ranging from governors, legis-
lators, cabinet officials to sheriffs, circuit
¢lerks, county commissioners, mayors to
rank-and-file employees of various cilies,
counties or the state have run afoul of the
Ethics Law. The following are a few of the
major cases involving public officials:

A Former Governor Guy Hunt: Hunt
was convicted and removed from
office in 1993 for using $200,000 from
his 1987 inaugural fund for his per-
sonal use. Although the verdicl was
upheld in state and federal appeals,
the Alabama Board of Pardons and
Paroles pardoned Hunt based on their
belief that he was innocent.

A Former State Treasurer Melba Till
Allen: Allen was convicted in 1978
for using her public office to obtain
bank loans for a personal business
venture, She also failed to report the
loans on her Ethics financial disclo-
sure forms. She was sentenced to
three vears in prison.

A Former Public Service Commission
President Juanita McDaniel: She was
convicted in 1980 for filing false
expense requests and sentenced to
seven months in prison,

A Former Insurance Commissioner
Jimmy Dill: Dill was convicted in
1997 for accepting $175,000 from his
daughter who was in the insurance
business and subject to her father’s
regulation, 411, who had been
appointed by former Governor Jim
Folsom, was rio fonger serving in his
state position when the Ethics case
began. The verdict in the case was
overturned by the Alabama Court of
Criminal Appeals,

A Industrial Relations Director Dottie
Cieszynski: Cieszynski was fined
$3,000 in 1996 for using state
employees for her personal errands
and a state car for personal use, She
was appointed to her cabinet post by
former Governor Fob James,

A Selma Mavor Joe Smitherman:
Mayor Smitherman was fined $4,000
in 1998 for using his city automobile

to make personal trips to the beach
and to other destinations.

A Former Birmingham Water Board
Chairman Horace Parker: Parker was
convicted in 1998 for arranging Lo get
a water main upgrade done on the
street on which he lives in Gardendale
to improve the water pressure for his
lawn sprinkler system. Parker also
voted as a member of the Water Board
to approve the work being done,

A Current
Perspective

In 1999, we daily see examples of eth-
ically questionable conducet in
Washington, in state government and in
our ¢ily and counly governments, These
examples involve public officials and
employees from the President of the
United States on down to the local
water board. In Alabama, the revised
1995 Ethics Law provides us with major
new tools to deal with the malters
which come before the Ethics
Commission: a revolving-door provi-
sion, the authority to initiate our awn
investigations, whistle-blower protec-
tion and it establishes a system for fines
and restitution for minor violations,
among many other negw provisions. The
revised law is much more workable and
understandable than it previously was
which makes our job much easier.

In the period 1 have served as divector,
our operational philosophy has been one
of establishing clear and reliable prece-
dent and of education and prevention. In
every possible way, we are taking the
Commission and the law to the people.
By that 1 mean, we are conducting edu-
cational programs (some 77 lasl year or
1.5 per week) at every opportunity. We
recently conducted a seminar on the
Ethics Law for several cities and towns in
the Quad-cities area which was attended
by nearly 100 mayors, council members,
police chiefs, fire chie's, ete., as well as
rank-and-file employees, We now distrib-
ute a digest of the Commission’s opin-
ions and a guarterly newsletter to the
governor and other constitutional offi-
cers, cabinet officials, department,
agency, board and commission directors,
members of the legislature, the
Association of County Commissioners
and the League of Municipalilies.

[ am also extremely proud of the fact

that we have eliminated our backlog of
advisory opinion requests and we are
working to significantly reduce the length
of time required to conduct an investiga-
tion into a complaint filed with the
Commission, The Commission rendered
64 opinions last year and had 328 com-
plaints filed, We also are striving to
ensure that those 26,000 public officials
and employees required to file Statements
of Economic Interest do so praperly and
in a timely manner. The same is true for
the 561 lobbyists and 681 principals wha
are registered with the Commission.

After 25 years, have we eliminated
unethical behavior? Clearly not, but |
would strongly argue that the Ethics Law
has made a difference-a real difference-in
how our governmental business, the peo-
ple's business, is conducted. | believe we
a8 a people have a much better under-
standing of our ethical responsibilitics
and, for the most part, we adhere to
them. Most public officials and employees
realize todday that they cannot use their
public office or position for their personal
gain or the gain of their family.

Do the citizens of Alabama get their
money's worth as a result of our efforts?
Absolutely. The Commission's budget is
less than one-lenth of one percent of the
state’s General Fund Budget. The annual
cost of operating the Commission for
each of the 200,000 covered public offi-
cials and employees is $4.69. The cost per
citizen of the state is only 22 cents. What
a tremendous bargain to ensure the
integrity of our governments at every
level throughout the state, =]
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CLE Opportunities

The Alabama Mandatory CLE Commission continually evaluates and approves in-state,
as well as nationwido, programs which are maintalned in a computer database. Al are
identifiad by sponsor, location, date and specialty area. For a complate listing of current
CLE opportunitias or a calendar, contact the MCLE Commission office at (334) 269-1515,
axtension 117 of 158, or you may view a complete listing of current programs at the
state bar's Web site, www alabarorg

Alabama Mediation
and Arbitration
Training

(Approved for CLE credit and
Alabama Canter for Dispute
Resolution roster registration)

In-State (Additional courses
will be scheduled.)

July 22-24

Montgomery

Arbitration

Jones School of Law

(Steve Ware, Cumberland School
of Law)

(BOO) B79-9816, oxt. 186

CLE hours will be finalized shortly.

Mobile

Madiation Process & the Skills of
Confiict Resolution

Litigation Alternatives, Inc.

(Troy Smith)

(800) ADR-FIRM or (888) ADR-
CLE3

CLE: 20 hours

July 29-31

Birmingham

Mediation Process & the Skills of
Conflict Resolution

Litigation Alternativas, Inc.

(Troy Smith)

(800) ADR-FIRM cr (888) ADR-
CLE3

CLE! 20 hours

August 25-27

Huntsville

Mediation/Conflict Management
Bettar Business Bureau

(Anne Isbell)

(256) 539-2118

CLE! 20 hours

Note: To date, all courses axcept
those noted have been approved
by the Canter. Please choack the
Interim Madiator Standards and
Registration Procedures to make
sure course hours listed will sat-
isfy the registration raguire-
ments, For additional out-ol-state
training, including coursas in
Atlanta, Georgia, call the
Alabama Center for Dispute
Resolution at (334) 265-0409.




By J. Anthony Mclain, general counsel

An Attorney May
Not Pay the
Advertising
Expenses of
Another Attorney
in Exchange for
Referrals from
the Attorney
Whose Services
are Advertised

J. Anthony MclLain

Question:

The Disciplinary Commission has
determined that it would be appropriate
to give further consideration to the
conclusions reached in RO's 92-23 and
93.23 which address the issue of
whether an attorney may pay the adver-
tising expenses of another attorney in
exchange for referrals from Lhe alloyney
whose services are advertised.

Answer:

An arrangement whereby advertising
expenses are paid by someane or some
entity other than the lawver whose ser-
vices are being advertised would, in the
apinion of the Disciplinary
Commission, violate Rule 7.1 of the
Rules of Professional Conduct, in that
advertising under such circumstances
would constitute “a fzlse or misleading
communication about the lawyer or the
lawyer's services.” Additionally, pavment
of advertising expenses in exchange for
veferrals violates the prohibition in Rule
7.2(¢) against a lawyer giving "anything
of value to a person for recommending
the lawver's services,”

Discussion:
RRule 7.1 of the Rules of Professional
Conducl provides as follows:

“Rule 7.1 Communications
Concerning A Lawver's Services
A lawyer shall not make or cause
te be made a false or misleading
communication ahoul the lawyer
or the lawyer's services, A commu-
mication is false or misleading if iL:
(a) Contains a material misrepre-
sentation of facl or law, or omits
a fact necessary to make Lhe
statement considered as a whole
not materially misleading;

(b) Is likely to create an unjustified
expectation aboul results the

OPINIONS OF THE GENERAL COUNSEL

lawyer can achieve, or stales or
implies that the lawyer can
achieve resulls by means that
violate the Rules of Professional
Conduct or other law,

(c) Compares the quality of the
lawyer's services with the qualily
of other lawyer's services, excepl
as provided in Rule 7.4; or

{d) Communicates the certifica-
tion of the lawyer by a certify-
ing organization, except as pro-
vided in Rule 7.7."

It would appear ohvious thal any
polential client who calls the telephone
number listed in the above deseribed
advertisement scheme would be mislead
as Lo which attorney they would be deal-
ing with and who would be representing
them in thetr particular legal matter.
While the referral concept is obviously
an acceplable one in this stale, adverlise-
ment by means of this type of conduit
whereby one attorney or livm avoids
direct participation in the advertising,
other than funding the same, misleads
the public as to whal attorney or attor-
neys a polential client will be dealing
with and which attorney will ultimately
serve as the client's legal represeniative,

Further, the lawyers invalved in open
referrals must ensure the client is
aware of the referral system, division of
fees, degree of participation of the attor-
nevs involved, etc., as mandated by Rule
1.5 of the Alabama Rules of Professional
Conduct,

The purpese of the rules is to protect
the public. Any advertising scheme which
would cireumvent full disclosure of rele-
vant information to the consuming public
violates, not only the rules themselves,
but their spirit and purpose as well.

Strict adherence to applicable rules
would not allow such an adverlising
and referral arrangement, The cir-
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cuitous referral concept envisioned
therein is not a plan structured as to
prevent misleading the public whiie
maintaining the integrity of the repre-
sentation of the client.

Other rules of professional conduct
would be affected, or potentially affected,
by this type of advertising and referral
arrangement, First, the fact that one
attorney would be paving the advertising
expenses of a second attorney in
exchange for referrals means that the
second attorney would be receiving
something of value in return for a refer-
ral or recommendation ol the firsl attor-
ney’s services. This is clearly violative of
Rule 7.2(c), which provides, in perlinent
part, that “[a] lawyer shall notl give any
thing of value to a person for recoms-
mending the lawyer's services ...."

Furthermore, Rule 1,10 deals with
vicarious disqualification of lawyers
associated in a “firm." Whether a group
of lawyers constitutes a “firm” for pur-
poses of this rule is a factual guestion.
The Comment to Rule 1.10 notes thal a
group of lawvers could be considered a

CONVENIENT QUICK
REFERENCE

Alabama Divorce, Alimony and Child
Custody Hornbook, Third Edition, is the
most comprehensive book on Alabama
divorce law available. It has 42 chapters
and over 175 pages of the 700 pages are
forms which are conveniently organized
with the busy lawyer in mind,

ALABAMA DIVORCE, ALIMONY AND
CHILD CUSTODY HORNBOOK

THIRD EDITION
by
Penny A. Davis
and
Robert L. McCurley, Jr.

1999 SUPPLEMENT
For use in 2000
(over 230 pages)

“firm" in one conlext of the rule, bul
not in another. If lawyers are associated
in the practice of law in some way, the
exact relationship can be immaterial for
the purposes of disqualification under
Rule 1.10. In light of the provisions of
Rule 1.10, and the construction which
has been placed thereon, there would
appear Lo be a distinct possibility that
attorneys or firms who participate in
such an advertising arrangement would
inherit one another's conflicts of inter-
est and would thereby be vicariously
disqualified from any matter in which
the other had a conflict,

Based upon the above, it is the opin-
ion of the Disciplinary Commission of
the Alabama State Bar that it is ethical-
Iy impermissible for one atlorney Lo pay
the expense of advertising the services
of a second attorney in exchange for the
referral of cases by the second attorney.
To the extent thal R(-92.23 or RO-93.
23 may be inconsistent with the conclu-
sions stated herein, they are to he con-
sidered as modified in conformity here-
with, [RO-99-01) [ |

The 1999 Pockel part conlains important
new statutory and case law including
changes in legal separation, child
custocy, and post minority support,
Alsa included are several new federal
laws relating to child custody and child
support

LAWYERS EDUCATIONAL PRESS
Post Office Box 861287
Tuscaloosa, Al. 354686-0013

Mease send me

Also Available: LAW OFFICE PRACTICE DESKBOOK, Eighth
Edition at $83.00 ($75.00 plus $8.00, tax, postage and handling)

copies of ALABAMA DIVORCE, ALIMONY AND CHILD CUSTODY HORNBQOK, Third Edition

with Pocket Part, at $92.40 each ($90.00 plus $9.40 tax, postage and handiing),

Please send me

copies of the 1999 Pocket Part for ALABAMA DIVORCE, ALIMONY AND CHILD CUSTODY HORNBOOK

at $33.00 ench ($30.00 plus $3.00 tax, postage and handling).

* All orders must be PREPAID. Make checks payable 1o LAWYERS EDUCATIONAL PRESS

Il not satisfied you may return the book within 10 days for a full refund.




DISCIPLINARY NOTICES

Jarome Tucker of Birmingham, who received a public rapri- Natica is hernby given to David Malcolm Tanner of
mand on January 22, 1993, is not to be confused with Jerome Birmingham, Alabama that he must respond to the chargas in
Tucker, Il of Tuckar & Wagnon of Birmingham, Jeroma Disciplinary file, within 30 days from the date af this publica-
Tucker, Il has never raceivad a public reprimand and tion, July 15, 1989, Failure to respond shall result in further
conlinues to be a member in good standing of the action by the Office of Genaral Counsel and/or a defauit judg-
Alabama State Bar. ment ta be entered against him
Reinstatements Committee of the Alabama State Bar. [ASB Pel. No. 98-06|
¢ The Alabama Supreme Court entered an order reinstating = On March 5, 1999, Birmingham lawyer Robert B, Roden
Montgomery attorney Keith Aushorn to the active practice was reinstated on the roll of the Alabama Supreme Court as
of law effective December 1, 1998, |[ASB Pet, No. 98-03) an attorney authorized to practice law in the courts of
* John Samuel Gonas, Jr. was reinstated to the praclice of Alabama. [ASB Pet. No. 98-012]
law by order of the Supreme Court of Alabama, effective s On September 23, 1998, Alabaster lawyer Nickey John
April 21, 1999, conditioned upon Gonas' having by said date Rudd, Jr. was reinstated on the roll of the Alabama
obtained 24 CLE hours in courses which have been Supreme Courl as an attorney authorized to practice law in
approved by the Mandatory Continuing Legal Education the courts of Alabama. [ASB Pet. No. 98-008]

Rethink the way you live as a lawyer!

Papnntc.mip explaing
how neither

Clarence Darrow

nor Articus Finch
resembled the
single-dimensional,
linear-thinking
attorney that seems to
be almost cliché and
epidemic in the '90s,
They were not abridged
versions of lawyers,
Their endless effort to
understand wnd
appreciate the world
outside the four walls
of their offices provided
balance ro their lives, Order ﬁfajr 1-300-5;';»‘3::9
Theroih worked ard O3 153 o o0
to acquire a type of

enfightened wisdom [ E

that improved their

lives and the lives of Seville: Puhlisbﬁw no lk.s.x 12042
penpte the‘r' Hurv{:d. pﬁflﬂiﬂ)ﬁ:ﬁ .‘:255—‘” 2“7




¢ On March 5, 1999, Birmingham
lawyer Robert J. Hayes was reinstated
on the roll of the Alabama Supreme
Courl as authorized to practice law in
the courts of Alabama. [ASB Pet. No.
a8-013]

Public Reprimands

¢ Birmingham attorney Edward Eugene
Angwin received a public reprimand
without general publication on March
19, 1999, for violating rules 1.3, 1.4 and
B.1{b), Alabarm Rules of Professional
Conduct, The respondent altorney was

retained to represent a client, He
obtained a settlement on behall of each
client and, thereafter, did little or no
work in the matter which included fail-
ing to communicate with the ¢lient
regarding the status of the matier or o
forward the proceeds of the settlement
to the client or the client’s file to the
client upon request. Discipline was
aggdravated in this case because of the
respondent attorney’s failure to cooper-
ate and refusal to respond to numerous
requests for information by the local
grievance commiltee investigator, [ASH
No. 98-T7(A)]

Cuase Load Overload???
Statute Running???

Can't Find Precedent in Your Favor???

We can make the difficult . . .

EASIER FOR YOU!

¢ Legal Research and Writing
» Litigation Support
« Practice Development Consulting
* Law Office Administration
= Placement Services
* Seeretarlal Support Servicey
= No project we small or toa lurge = a copy of 4 case 1o an entire brief,
—  MNo minimum charges - rates starting at $25 per hour
~ StafTed by attorneys and lfegal professionals with over 25 vears' experience in legal
research, Litigation support and the practice of law

ATTORNEY RESOURCES LLC

Legal Resenrch und Business Consultants
Phone: (256) 737-0131

Facsimile: (256) 737-0151

E-muail: econet HiWany.net

Mentton this ad with your request and reeeive 5% off the charges for your first profect,

I'he Adubigna State Bur requives the fatlowlng discinimer; “No representation is made that the quality of the
legul serviees ta be performed Is greater than the quality of legal services perfarmed by other lawyers”

Hooked on Alcohol or Drugs? -
You don’t have to be -

The Alabama Lawyer Assistance Program
can help. Calls are strictly confidential,

Phone {334) 834-7576 or

(334) 395-0807 (24-hour pager).
Jeanne Marie Leslie, program director

e
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Angwin also received a public repri-
mand without general publication on
March 19, 1999 for violating rules 1.3,
1.4 and B.1{h}, Alabama Rules of
Professional Conduct. The respondent
attorney was relained Lo represent a
client. He obtained a settlement or
partial settlement on behalf of each
client and, thereafler, did little to no
work in the malter which included
failing to communicate with the client
regarding the status of the matter or
to forward the proceeds of the settle-
ment to the client or the client's file to
the client upon request. Discipline was
aggravated in this case because of the
respondent attorney’s failure to coop-
erate and refusal to respond Lo numer-
ous requests for information by the
local grievance commiltee investiga-
tor, [ASE No, 95-TB(A)]

Prattville attorney James Myron
Smith received a publi¢ reprimand
with general publication on May 21,
1999, Smith pleaded guilty to formal
charges which alleged that he had
given false testimony under oath in a
deposition given during the course of
his personal divorce proceeding, Smith
subsequently informed the court of his
false deposition testimony and gave
truthful testimony at trial, Smith pled
guilty to a violalion of Rule B.4(c}
which provides that il is professional
misconduct for a lawyer o engage in
conduct involving dishonesty or mis-
representation. [ASB No, 98-026(A)]

On May 21, 1999, Huntsville attorney
Carter Alan Hobinson received a public
reprimand with general publication,
This reprimand was based on a finding
by the Disciplinary Commission of the
Alabama State Bar that Robinson had
violated rules 1.3, 1.4 and R.4(d),
Alabama Rules of Professional
Conduct. Robinson was appointed to
represent a criminal defendant, During
the 13 months in which Robinson rep-
resented the defendant, he did little or
no work in the matter and failed or
refused to communicate with his client
regarding the case. During an investi-
gation conducted by the Huntsville-
Madison County Bar Association local
grievance commitlee, Rohinson failed
to timely respond to numerous
requests for information regarding the
matter. [ASB No, 98-255(A)] [




Recent
Decisions of the
Supreme Court
of Alabama—
Criminal

Joinder/severance of offenses
for trial

Ex parte Pincheon, No. 1971729 (Ala.,
May 14, 1999) per curiam. Under Rule
13.3(a), A.R.Cr., the charges of inler-
ference with the custody of one child
(JK} were improperly tried with the
offenses of rape of another child (MK),
even though all offenses were charged
in the same indictment. In a separate
trial, the evidence against one child
would not have been admissible against
the other. The charges are not of the
same or of a similar character, they are
nat hased on the same conduct, and
they are not alleged to have been part of
a common scheme or plan. In addition,
the charges relate Lo two separate vic-
tims. The only connection is thal the
alleged victims are sislers, There is an
obvious prejudice Lo the defendant
inherent in his being forced to defend
against the charge of interference with
the custody of J.K., when he was addi-
tionally charged with firsl- and second-
degree rape of MK, Here, the courl
faund the prejudice te be “compelling
prejudice” requiving the granting of a

RECENT DECISIONS

By Devid B. Byrre, Jr., Withur G. Sitberman and William M. Bowen, Jr.

David 8. Byrne, Jr,
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severance.

Guilty plea

Ex parte Blackmon, No, 1971145
{Ala., April 23, 1999) Justice Lyons. A
defendant may prove an unknowing or
involuntary guilty plea hased on repre-
sentations or promises made by defense
counsel, the trial courl, ar the State. A
misrepresentation by a defendant's
counsel, if material, may render a guilly
plea involuntary. Whether a defendant
should be allowed to withdraw a guilty
plea is 4 matter within the diseretion of
the trial court, whose decision will not
be disturbed on appeal absent a showing
of abuse of that discretion, In this case
the supreme court could not find that
the trial court abused its discretion
hecause the evidence was conflicting.
The court found it significant that the
defendant neither called his trial coun-
sel as a witness nor introduced an affi-
davit from his trial counsel verifying
defendant’s claim that counsel had
made the alleged misrepresentations,
Testimony verifying thal counsel made
the alleged misrepresentations may be
sufficient to warrant withdrawing or
setting aside a guilty plea.

Sentence

Ex parte Kent, No, 1971588 (Ala.,
March 19, 1999) Justice Maddox, When
the same Lrial judge imposes a harsher
senlence on a defendant following a sec-
ond trial on the same charge, the judge
is required to affirmatively state on the
record his reasons for imposing the
harsher sentence. After both trials, Kent
was sentenced to ten years' imprison-
ment. However, after his first trial, that
sentence was “split” into one year of
imprisonment and three years of proba-
tion. In his second trial, the sentence
was “splil” inlo two years ol imprison-
ment and two years of probation. The
Alabama Supreme Court applied the
holding of North Caroiina v, Pearce,
395 U.S. 711, 725-26 (1969} “|W]henev-
er a judde imposes a more severe sen-

tence upon a defendant after a new trial,
the reasons for his doing so must affir-
matively appear.” The court distin-
guished Ex parte Weeks, 591 So, 2d 439
{Ala. 1991), and Alabama v. Smith, 490
1.5, 794, T99-B0O0O(1989). The court also
found it irrelevant that the second sen-
tence was only "slightly harsher” than
the first, Finally, the court set forth
guidelines for when, as here, the burden
will not rest upon the defendant to
prove actual vindictiveness.

Prosecutorial misconduct

Ex parte Kenf, No, 1971588 (Ala,,
March 19, 1994, In this opinion
authored by Justice Maddox, Justice
Lyons concurred speciatly to address the
defendant’s argument concerning the
prosecutors’ misconduct during the
crass examination of the defendant’s
wife and during closing argument. A
prosecutor’s putting prejudicial allega-
tions before the jury without being pre-
pared to prove them is generally
reversible error. However, even if a pros-
cculor's conduct was improper, the
extreme remedy of a mistnal is not
always required and nol every violation
of the rules is so "grossly prejudicial”
that il requires a mistrial, Alter conclud-
ing Lhat the prosecutors’ questions and
comments ohjected Lo were nol so
"grossly prejudicial” that they amounted
to reversihle error, Justice Lyons wrote
“to make il clear to the prosecutors in
this case that | cannot condone their
actions.” "“The primary duties of the
office of the District Attorney are Lo see
that justice is done, and to see thal the
state's case [is] properly presented Lo the
court and jury as made by the evidence,
. In the performance of his duties the
District Altorney should treat the defen-
dant fairly and the witnesses courteous-
Iy, both in examination and in argu-
ment. The prosecuting attomey has a
duty to be fair and impartial in present-
ing the evidence and in examining or
cross examining witnesses, While he
may nol take unfair advantage of a
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defendant, he is under a duty to prose-
cute with carnestness and vigor.,™ “[I]t
would serve the ends of justice for pros-
eculors, who are acting as representa-
tives of the State, to temper their zeal in
future cases by paying closer attention
to a prosecutor's obligation of fairness.”

pul

Ex parte Parker, No. 197001 (Ala.,
February 26, 1999) Justice Cook. This
case involves a proseculion under § 32-
5A-191(1, now codified as § 32-bA-
191(h) providing that a person convict-
ed of driving under the influence of
alcohol or a controlled substance is
guilty of a Class C felony if the DUI con-
viction is the fourth or subsequent such
conviction within five years. (The "with-
in five years" provision has now been
removed from subsection (h). See ' 32-
5A-191(h), Ala. Code 1975.) The defen-
dant argued thal the fact of the prior
DUI convictions was not an element of
the crime for which he was charged and
that evidence of those prior convictions
would constitute improper evidence of
bad character, The supreme courl held
that § 32-5A-191(h) does not state a
substantive offense, and the three prior
convictions referred to in that subsec-
tion are nol elements. The prior offens-
es referred to in that subseclion are
properly to be considered only for the
purposes of determining whether upon
conviction a defendant shall receive an
enhanced sentence. Subsection (h) pro-
vides for sentence enhancement, rather
than as stating the elements of an
offense,

Rape Shield Law

Ex parte Dennis, No, 1971060 (Ala.,
February 19, 1999) per curiam. This
case contains an excellent history of the
“rape shield law,” when it applies and
when exceplions must be made. The
Alabama rape shield statute, Ala. Code
1975, § 12-21-203, has been superseded
by Rule 412, Ala, R. Evid. (effective date
was fanuary 1, 1996), Rule 412 merely
“expand|ed] the |rape-shield statute’s)
definition of ‘evidence relating to pasl
sexual behavior' to include opinion evi-
dence regarding the victim's character”
and changed the notice provisions of
the rape shield statute. To read Rule 412
as requiring an sbsolute exclusion of all
evidence of past sexual aclivity between
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the victim and third persons could, in
some cases, violate a criminal defen-
dant’s constitutional rights. Therefore,
we hold that when Rule 412 is applied
Lo preclude the admission of particular
exculpatory evidence, the constitution-
ality of its application is to be deter-
mined on a case-by-case basis, Here, the
rule applied was that testimony by a
proposed defense witness that the vie-
tim told the witness that the viclim had
had sex with someone other than the
defendanl was inadmissible hearsay
when offered to prove that victim in fact
had had the sexual encounter, That wit-
ness's proposed testimony that she saw
someone other than the defendant
attempling to have sex with the victim-
child was inadmissible because its prej-
udicial effect substantially outweighed
its probative value, The medical expert
testified unequivocally that he believed
the child's condition was caused by
recurrent penetration, rather than by a
single incident. Thus, the proposed Les-
timony regarding the assaull had very
limited probative value because her tes-
timony would not have established thal
penetration occurred during the inci-
dent involving the other man, much
less that the other man was responsible
{or recurrent penelration.

Capital murder/burglary

Ex parte State (Adrian Davis), No,
1961993 (Ala., January 8, 1999) per
curiam, In Kx parte Geniry, 689 So, 2d
016 {Ala. 1996), Lthe Alabama Supreme
Court "overruled a line of precedents
holding that evidence of a struggle and
a murder inside the victim's dwelling
was sufficient lo establish that any ini-
tial license to enter had been wilh-
drawn.” Gentry condemned a finding of
burglary merely from Lhe commission
of a crime that could not be deemed to
be within the scope of the privilege to
enter, and condemned the use of evi-
dence of a struggle as indicium of revo-
cation of the defendant’s license or priv-
ilege to remain. At the urging of the
court of eriminal appeals, the supreme
court revisited Genfry and recognized
that “[t]n so doing, the Court swept
with too broad a broom."” The court
announced the rule thal “le]vidence of a
struggle that gives rise Lo circumstan-
tial evidence of revocation of a license
or privilege can be used Lo show an

unlawful remaining, a separate prong of
the offense of burglary upon which a
conviction can be based,” and held that
Geniry is overruled to the extent that it
is inconsistent with this rule, The court
reiterated that the evidence of a com-
mission of a crime, standing alone, is
inadequate to support the finding of an
unlawful remaining, but evidence of a
struggle can supply the necessary evi-
dence of an unlawful remaining.
Justices Almon, Shores, Kennedy, and
Cook dissented,

Recent
Bankruptcy
Decisions

United States Supreme Court
takes on question of whether
there is new value exception
to absolute priority rule

Bank of America National Trust and

Savings Association, Petitioner v, 203

North LaSalle Street Partnership, U.S.

Supreme Court, May 3, 1999, __ US._,

119 5,Ct.1411, Justice Souler's opinion

begins with the issue of whether pre-

petition equity holders could, over an
ohjecting senior class, contribute new
capital without offering the same pur-
chase privilege or offer of property lo
such class. Section 1129(b)(2) reads in
pertinent part:

{2} For the purpose of this subsection,
the condition that a plan be fair and
equitable with respect Lo a class
includes the following require-
ments:

LL L L]

k) With respect to a class of unsecured
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(i} the holder of any claim or interest
that is jumor to the claims of such
class will nol receive or retain under
the plan on account of such junior
claim or interest any property.

Ty

The facts and opinions of the lower
courts have been reported in prior issues
but, for those unfamiliar with the facts
of the case, I summarize as follows;

Bank of America (bank) loaned $93
million, secured by a first mortgage
on a 15-floor office building in down-
town Chicago, to 203 North LaSalle
Street Partnership (debtor), When
debtor defauited in January 1995, the
bank began foreclosure, Dehtor filed
under chapter 11, the principal pur-
pose being to stave off foreclosure
which could cost the partners some
$20 million in personal income
taxes. Debtor’s plan separately classi-
fied both bank's secured claim and
its unsecured deficiency claim of
$38.5 million, and the unsecured
trade debt of $90,000, The plan also
proposed:

(1) to pay bank’s $54.5 million secured
debt in full, albeit seven to ten
vears later than the original con-
tract date;

(2) discharge bank's unsecured debt of
$38.5 million for 16 percent of its
present value

(3) $90,000 to be paid in full to unse-
cured trade creditors, without
interest on the effective date of the
plan; and

(4) a contribution of $6.25 million by
former partners of debtor (present
value $4.1 million) over a five-year
period for which sum these former
partners would entirely own the
reorganized debtor, and no other
party could contribute for an oun-
ership interest!

Bank objected to the plan, but
deblor was successful in a cram
down under §1129(h) of the
Bankruptey Code. The two-prong
requirement of:

(1) acceptance by an impaired class was
mel by the acceptance of the
$90,000 trade creditors, and

{2} best interest of creditors test was
met by being uncontested. The bank-
ruptcy court held that the plan did
not unfairly discriminate, bul was
fair and equitable to impaired non-
accepting classes. Justice Souler, in
rejecting the holding of the bank-
rupley court, emphasized that for a
non-assenting impaired unsecured
creditor class, a plan may be fair and
equitable enfy if “:he holder of any
claim or interest that is junior to the
claims of such [impaired unsecured|
class will nol receive or retain under
the plan on account of such junior
claim or interest any properfy.”
{emphasis supplied) This is the
absolute priority rule! Oy in layman's
terms, pay vour creditors before you
pay yourself,

Ins the bankruptey court, the bank
had unsuccessfully objected on the
ground that the absolute priority rule
was violated. The Seventh Cireuil, with
a divided panel, affirmed. The majority
of the Circuit, in interpreting the
Bankrupley Code, held:

When an old equity holder retains
an equity interest in the reorganized
debtor by meeting the requirements
of the new value corallary, he Is nol
recetving or refaining that interest
‘on account of his prior equitable
ownership of the debtor. Rather, he is
allowed to participate in the reorga-
nized entity on account of a new,
substantial, necessary and fair infu-
ston of capital.’ (emphasis supplied)

The minority in the Seventh Circuit
stated the plain langusge of the
absolute priority rule did not include a
new value exception. Justice Souter
then stated that the U.S, Supreme
Court would not decide whether there
was an exception, and that on the facts
it would reverse because the proposed
plan did not satisfy the statute. He first
réferred to the historical data, reflecting
that many bills had been introduced in
Congress since 1973 on the particular
issue of new value exception, but were
rejected either directly or by lack of
action, Even so, he opined that there is
nothing in the history to prohibit the
interpretation now sought by deblor
that “new value” in the phrase “on
account of such junior claim” could
imply that the absolule priority rule

prohibition against receipt by junior
creditors of any interest, when an
unconsenting senior class (s not paid in
full, may be modified. He discussed the
language of “on account of' concluding
that it meant the same as "because of™;
this recognizes that a causal connection
between holding the prior claim or
interest, and receiving or retaining
praperty, is the catalyst which activates
the absolute priority rule. However, he
continued by first disagreeing with the
amicus curae position of the LS, The
U.S. had contended that under a plan,
old equity should not be allowed to take
any property of the debtor if creditors
are not paid in full. Justice Souter said
that this was a “starchy” position, that
the Government could not be correct
because under this view of the absolute
priority rule, Congress would have
omitted entively the phrase "on account
of." His reasoning was that the “exclu-
sivity” allowing old equity in sefting a
price amounted to a property right in
itself. The following is quoted from his
opinton;

Hence it is that the exclusiveness
of the apportunity with its protec-
tion against the market’s soruting of
the purchase price by means of com-
peting bids or even compelting plan
proposals, renders the pariners' right
a property nferest extended “on
account of” the old equity position
and therefore subject to an unpaid
senior creditor class s objection,

The opinion concluded by stating that
the question of whether a market Lest
would require an opportunily to offer
compeling plans, or simply the right to
bid along with old equity, was not being
decided in this case, This case decided
only that, if it be assumed there is a
new value corollary, providing junior
interest holders with exclusive opporfu-
nity, free from competition and without
markel valuation, violates Code
§112%(b)2)(Bii).

There 1s a scathing concurring opin-
ion by Justice Thomas joined in by
Justice Scalia, 1t takes the majority Lo
lask for commenting on a new value
corollary when it says there is none, It
seizes the opportunity to denounce the
court for its opinion in Deusnup v,
Timman, 502 1.8, 410 (1992), which
case had absolutely nothing in common




with the instant case other than statu-
tory interpretation, It reiterates Ron
Pair Enterprises, 489 U.S, 235 that the
clear meaning of words should not be
changed by courts, and it should be
remembered that the enactment of the
Bankrupley Code was to modernize
bankruptcy laws and, in so doing, made
significant ehanges in the law. Justice
Thomas further stated that it is erro-
neous to rely on pre-Code precedent,
and that bankruptey judges should not
have the burden of making independent
rulings where there is the clear mean-
ing of words. He asserted that in this
case, the wording is absolutely plain and
clear, and that there should be no grait-
ing of a "new value exception.” Finally,
he declared that there is no ambiguity
Just because there are separate and dis-
tinct views enunciated by adverse par-
ties and, in such instances, “it usually
means that one of the litigants is simply
wrong.” He also criticized the majarity's
use of dictum in prior cases to find dif-
ferences in interpretation of the law. He
wrote thal prior to the enactment of the
Code, no court ever relied on the die-
tum of Case v. Los Angeles Lumber
Products Co., 308 1.8, 106 (1939) 1o
approve a plan, and that it should not
be done so now, All I can say is “whew!"

There is also a strong dissent by
Justice Stevens who dissects the majori
Ly opinion, bul pays scant attention to
Justice Thomas and the Government's
more extreme views. Il is noteworthy
that Justice Stevens also refers Lo the
clear meaning of the statute, bul his
view is exactly the contrary of the
majority, His inlerpretalion is certainly
worth reading,

Comment: This Lime [ will make no
prediction into the future, Certainly, the
bankruptey court will be compelled to
look long and hard at any plan based on
“new value” to determine if it is fair and
equilable,

For your information, | wrote the fol-
lowing comment after reviewing /n re
Coltex Loop Central Three Partners,
L.P., 138 F.3d 39 (2nd Cir. Feb. 19,
1998) for the September 1994 issue of
this publication. Alas, it ended on the
cutting Mooy,

Comment: Until the U.S. Supreme
Court rules on the case of 203 N.

LaSalle Street Partnership, in which
the Seventh Circuit held the new value
exceplion to be valtd, 126 F.3d 955
(1997), this case is presented generally
for informational purposes. It is pre-
dicted that the Supreme Court will
most likely hedge by holding that it
depends on the particular facts in
determining whether the injection of
capital is sufficieni. Perhaps the U.S.
Supreme Court will also requive that
creditors should be allowed the option
of participating in the same manner as
the prior equity. There should be an
answer on this in the near future.

So, we now are sure that the right to
purchase is a property right which can-
not be denied, but we still do not know
if there is a “new value” exception to
the absolute priority rule,

Eleventh Circuit distinguishes
between “core” and “related
to” jurisdiction

n re Toledo 170 F3d 1340 (11th Cir,
19949), 34 BCD 205, Plaintiff was a part-
ner with debtor in a real estate partner-
ship, Deblor, without plaintiff’s knowl-
edge, mortgaged partnership realty to a
bank to secure personal debt, The bank
foreclosed on the partnership properly
along with debtor's personal property. A
sale of the property was approved by the
bankruptcy court, which order con-
tained a provision for a portion of the
proceeds allowed to the bank to pay off
its mortgage. The plaintiff partner was
sticcessful in an adversary proceeding
contesting the validity of the bank's
mortgage. The district court, consider-
ing this a core proceeding, did nol con-
sider it de novo, bul affirmed under the
deferential standard of review, On
appeal, the Eleventh Circuit vacated the
order and remanded. In the appeal, the
bank contended that the bankruptcy
courl had no jurisdiction to accept the
AP filed by the plaintiff but, if so, il was
non-core with limitation on the right of
the bankruplcy court to adjudicate the
matter,

The Eleventh Circuit first held that
the bankruptcy court had jurisdiction
under title 28, $1334, There are three
categories to determine bankruptcy
courl jurisdiction, lo-wit proceedings
that:

(1) arise under title 11,
{2) arise in cases under title 11, and
(3) are related to cases under Litle 11.

It said Lhat the instant case did not
arise:

{1) under title 11 or

(2) in a case under the Bankruplcy
Code, but is

(3} a"related 10" case, which is the
minimum for bankruptey court
jurisdiction, It based this upon In
re Lemeo Gypsum, 910 F.2d 784
(11th Cir. 1990) as the seminal case
in the Circuit, which in a very lib-
eral definition, held that if a pro-
ceeding could affect the administra-
tion in bankruptey of the estate, it
was “related to" jurisdiction, In the
present case, it decided that the
validity of the mortgage could have
a $200,000 effect for if it went to
the partnership, the interest of the
estate in the partnership would be
increased. If the bank had to look
to other assels, such as the debtor's
residence, it could not be paid in
full, but would be an unsecured
ereditor for the deficiency causing
the unsecured creditors Lo be
spread thinner, Thus, the outcome
of the litigation would have an
effect upon the estate. Having
decided this issue, the courl then
held that the district court erro-
neously had determined it to be a
core proceeding on reasoning that
the outcome affected priority of
liens, This was in error because Lhe
res was partnership property which
was never parl of the estate even
though the debtor was a partner, it
cited cases to show that the bank-
ruptey of a partner does nol cause
administration of the partnership
assels, It said that this case could
have been brought outside of bank-
ruptey as well as in it; thus,
although there is jurisdiction in
bankruptey, it is non-core. Thus
being such, the district court
should have reviewed the bankrupt-
cy court’s decision as merely pro-
posed findings and conclusions, and
“should have conducled a de novo




review contemplated by §157{c)(1)
and Bankruplcy Rule 9033."

Comment: This case sets up guide-
lines for determining jurisdiction, and
core versus non-core, The distinctions
become very blurred as it appears thal
valid arguments could be made either
way but, nevertheless, the opinion
should be helpful to the judiciary and
practitioners in first deciding the juris-
diction of the bankruptcy court and
second, whether an appeal is limited to
questions of law, or whether it is de
rtoeo allowing the appellate court much
mare discretion,

Recent Decisions
of the United
States Supreme
Court

Supreme Court raises the bar
in carjacking prosecutions

Janes v, United States (Case No, 97-
6203) ___11.S, ___, 1999 W1, 155688
(March 24, 1999)

A federal carjacking law that makes il
a erime to use a gun while taking a
motor vehicle from someone else by
force and violence, 18 U.5.C. § 2119,
requires federal prosecutors to prove
beyond a reasonable doubt the “serious
imjury” provision of the statute.

This five-four decision will make it
harder for prosecutors Lo seek
enhanced punishment for alleged car-
jackers who hurt or kill someone dur-
ing their crimes, The statute makes the
maximum penalty for use of a gun 15
vears in prison, but that penalty goes
up to 25 years if "serious injury”
results, and to life in prison if a death
OCCLYS,

Jones was charged with mfer alia car-
jacking, in violation of 18 U.5.C, § 2119,
which al the time provided “... that a
person possessing a firearm who takes a
motor vehiele ... from the person or
presence of anothey by force and vio.
lence or by intimidation ... shall - (1) be
imprisoned nol more than 15 years ..,
(2) if serious bodily injury results, be
imprisoned not more than 25 years ...

and (3) if death resulls, be imprisoned
by any number of years up to life - ...",
The indictment in Jones, supra, made
no reference to §2119-numbered sub-
sections and charged none of the facts
mentianed in the latter two subsections,

Jones was told at arraignment thal
he faced a maximum 15-year sentence
for carjacking and the jury instructions
at his trial defined that offense by refer-
ence solely to §2119(1). After Jones was
found guilty, the district court imposed
it 25-year sentence on the carjacking
charge because one victim sulfered
serious badily injury, The district count
rejected Jenes' objection thal serious
bodily injury was an element of the
offense which had neither been pled in
the indictment nor proven before the
Jjury, In affirming, the Ninth Circuit
agreed with the districl court holding
that §2119(2) was a sentencing faclor
and not an element of an independent
offense,

Justice David A. Souter, writing for
the Court, reversed the Ninth Circuit,
The Court held that §2119 establishes
three separate offenses by the specifica-
tion of elements, each of which must
be charged by indictment, proven
heyond a reasonable doubt, and submit-
Led Lo a jury for its verdict.

Justice Souter critically noted, *... We
think the fairest reading of Section
2119 treals the fact of serious bodily
harm as an element, not a mere
enhancement.” The Court reasoned
that the Governmenl's construction of
the statule would raise serious consli-
tutional gquestions under the Fifth
Amendment’s due process clause and
the Sixth Amendment's notice and jury
trial guarantees. Ultimately, the Court
resolved the issue with these words:
“Any doubt on the issue of statutory
conslruction should thus be resolved in
favor of avoiding the question, under
the rule that, ‘where a statute is sus-
ceptible of two constructions, by one of
which grave and doubtiul constitution-
al questions arise, and by the other of
which such questions are avoided, |this
Court's] duty is to adopt the latter.”

Practice tip; Counsel should be mind-
ful that with Alabama's extensive crimi-
nal enhancement scheme, this decision
may give rise Lo a constitutional chal-
lenge brought under the Fifth, Sixth
and Fourteenth amendments,

Car search of passenger’s
belongings

Wyoming v. Houghton, No. 98-184,
WS, L1999 WL 181177,

During a routine traffic stop, a
Wyoming highway patrol officer
noticed a hypodermic syringe in the
driver's shirt pockel, which the driver
admitted using to Lake drugs. The offi-
cer then searched the passenger com-
partment for contraband, removing and
searching what respondent, a passenger
in the car, claimed was her purse. The
officer found drug paraphernalia in the
purse and arrested the passenger on
drug charges.

The trial court denied hey motion to
suppress all evidence from her purse as
the fruit of an unlawful search. The
Wyoming Supreme Courl reversed,
holding that if an officer knows or
should know that a container within a
car belongs Lo a passenger who is not
suspected of criminal activity, then the
container is oulside the scope of the
search unless someone had the oppor-
Llunily Lo conceal contraband within it
Lo avoid detection,

A divided Supreme Court reversed,
Justice Scalia delivered the opinion of
the Courl. The Supreme Court held
that police officers with probable cause
to search a car may inspecl passengers'
belongings found in the car Lhal are
capable of concealing the object of the
search. In determining whether a par-
ticular governmental action violates
the Fourth Amendment, the Supreme
Court inquires first whether the action
was regarded as an unlawtul search or
seizure under the commaon law when
the amendment was framed. See, e.g.,
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Wilson v. Arkansas, 514 1.8, 927, 931,
115 §.Ct. 1914, 131 L.Ed.2d 976, Where
that inquiry yields no answer, the Courl
must evaluate the search or seizure
under traditional reasonableness stan-
dards by balancing an individual's priva-
¢y interest against legitimale govern-
ment interest.

Justice Scalia reasoned that ... This
Court has concluded that the Framers
would have regarded as reasonable the
warrantless search of a car that police
had probable cause to believe contained
contraband, Carroff v, United States, 267
.8, 132, as well as the warrantless
search of containers within the automo-
bile, ndted Sates v, Ross, 456 1.8, 798."

The Court further reasoned that the
analytical principle underlying Ross’
rule is also fully consistent with the bal-
ance of this Court's Fourth Amendment
jurisprudence, Thus, passengers, no less
than drivers, possess a reduced expecta-
tion of privacy wilth regard to the prop-
erty they transport in cars. The govern-
mental interest in effective law enforce-
ment would be appreciably impaired
without the ability to search the passen-
ger’s belongings since an automobile's
ready mobilily creates the risk that evi-
dence or conlraband will be permanent-
ly lost while a warrant is oblained,

Justice Stevens filed a dissenting
opinion in which Justices Souter and
Ginsburg joined,

Recent Decisions
of the Eleventh

Circuit Court of
Appeals

Eleventh Circuit adopts
Knowles v. lowa, ____ U.S.

__4 119 S.Ct. 484 (1998)

United Stales v. Oscar Hernan Pena,
et al,, Case No, 97-6217, Fad
(May 10, 1999},

Shortly after midnight on July 29,
19495, Officer Joseph Moore of the
Shelhy County, Tennessee Sheriffs
Department stopped a van on Interstate
40 in Memphis, Tennessee. Oscar Pena
was Lhe driver of the vehicle, Miguel A.
Garrido, a woman and a young male
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were all passengers in the van, Officer
Moore informed Pena that he had been
stopped for speeding (65 mph in a 55
mph zone), Moore directed Pena to
accompany him to his police car so that
he could check on the status of Pena’s
driver’s license and issue him a speed-
ing ticketl. Once in the police car, Moore
began asking Pena questions unrelated
to the stop, e.g., where Pena's family
resided in Memphis. Pena told the offi-
cer that he was visiting relatives in
Memphis who lived near the intersec-
tion of Ballic and Summer streets,
Moore then asked Pena if his registra-
tion and imsurance papers were in the
van, Pena responded affirmatively and
Moore left to retrieve them. Standing
outside the van, Moore asked Garrido,
seated in the front passenger's seat, for
the registralion and insurance papers,
He also asked the two other passengers
who they were going Lo visit in
Memphis and that person’s street
address. Moore then returned to his
police car where, instead of completing
Pena's ticket, he proceeded Lo ask Pena
(a) to identify the three other van pas-
sengers; (b) how much he paid for the
van: (¢) what kind of work he did for a
living; (d) whether Garrido was his
brother; and (e) finally, why did they
have dilferent last names?

Again, postponing the writing of
Pena's ticket, Moore asked Pena if he
had anything illegal in the van; Pena
said no. Moore followed up by asking if
he had pistols or weapons or drugs.
Again, Pena responded no a third time,

Moore, having no reasonable suspm-
cion of criminal activity by Pena,
nonetheless asked him if he could
search the van. To that end, he handed
Pena a written consent form in Spanish
to be signed, Pena declined to sign the
form, Instead of completing the traific
ticket, Maore picked up his police radio
to declare that “... | have a refusal,” a
code phrase indicating to other officers
that they should bring a drug dog to the
scene,

Nearly one-half hour after Pena's ini-
tial stop, the dog arrived. The dog
sniffed the outside of the van and indi-
cated the presence of drugs, The van
was Lhen searched by Moore and other
officers acting without a warrant. The
search revealed significanl amounts of
marijuana (approximately 81 pounds).

Pena and Garrido were arrested and
read their Miranda rights in English
and in Spanish.

At trial and on appeal, Pena chal-
lenged the constitutionality of Moore's
search, The district court denied the
mation finding that Moore's conduct
leading up to the search was supported
by the required reasonable suspicion of
Pena's guilt.

The Eleventh Circuil reversed, follow-
ing its earlier holding in United States
v. Tapia, 912 F.2d 1367 (11th Cir, 1990),
and the more recent decision of the
Supreme Court in Knowles v. fowa,
1.8, __, 119 5,Ct. 484 (1998).

Since the issuance of Tapia, the
Eleventh Circuit has consistently held
thal once an officer has briefly stopped
a motor vehicle operator for the pur-
pose of issuing a traffic violation, fe, a
Licket, the officer’s continuing detention
of the vehicle's occupants is authorized
under the Fourth Amendment only if
the officer can point to specific and
articulable facts which, taken togethey
with rational inferences (rom those
facts, reasonably warrant the intrusion.
See United States v. Hollorman, 113 F.3d
192, 196 (11th Cir. 1997), per curiam,
noting that a police stop cannot other-
wise lasl “any longer than necessary Lo
process the traffic violation."

Thus, at the time Pena, Garrido and
others were stopped, Officer Moore had
before him evidence of speeding. His
questioning following the stop, there-
fore, should have been directed to
securing Pena's license, registration and
insurance papers. Once such brief ques-
tioning was completed, Pena and the
others should have been (ree to go, as
Moore was provided at that time with
no reasonable suspicion of their crimi-
nal activity, In such circumstances, “...
additional fishing expedition questions,
such as ‘What do you do for a living?'
and 'How much money did vour van
cost?’ are simply irrelevant and consti-
tute a violation of Terry."

Practice tip: In light of the Supreme
Court's holding in Wyoming . Houghton,
counsel must focus on whether the
arresting officer was acting on unsupport-
ed hunches instead of reasonahle suspi-
cion that the driver had violated anvthing
other than the speeding laws or similar
moving Lraffic vielations, ]
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per insertion of 50 words or less, $.50 per additional word,

Nonmembers: $35 per insertion of 50 words or less, $.50 par additional
word. Classified copy and payment must be received according to the following

publishing schedule:

July '99 issue—deadline May 15, 1999; September "99 issue—deadiine July
15, 1999, No deadline extensions will be mada,

Send classified copy and payment, payable to The Alabama Lawyer, 10:
Alabama Lawyer Classifieds, c/o Shannon Elliott, P.O. Box 4156,

Montgomery, Alabama 36101,

SERVICES

» ENGINEERING EXPEHRT WITNESS:

Experienced consulting engineer—elec-
trical and mechanical engineering-and
exper! witness lor product liability and
personal injury cases. Contact John
Astieford, Jr. for initial discussion, Astleford,
Inc., 5365 Smoke Rise Drive, Stone
Maountain, Georgia, 30087. Phone (770)
821-9341, Fax (770) 621-3865. E-mall;
astine @ mindspring.com. Web sile:
axperiwilness. home.mindspring.com,

TRAAFFIC ACCIDENT
RECONSTRUCTION: Evaluation of
highway design, This enginear has
reconstructed over 3,000 accidents in
20 stales on highways, sireels, rail-
roads, and highway construclion zones
Involving trucks, vans, cars, pedeastri-
ans, and farm implamants, Compuler
animations and CAD drawings pro-
pared to illustrate his opinions. Over 42
years' enginaering experience.
Regislered prolessional engineer and
full ACTAR certification. Contact John T,
Bates, PE. , loll-free (BOO) 299-5950.

DUVDRE EXPERT WITNESS: Expert
witness in the lolowing areas: Driving
under the influence, drug recognition,
standard field sobriety tests, Oporation
and maintenance of breath tesling
devices by a former police officer
{ratired) and a national instructor for
the National Highway Salety Traffic
Administration, Alse an instructor lor
breath tesling devices, Charles E.
Smith (C.E.S. Consulting, Ingc.) Phone

(561) 286-5781. Fax (561) 286-8732 ar
o-mall: DNCONSUL @ aol.com. GV
and fees sant upon regquost.

FORENSIC DOCUMENT EXAMINER:
Handwriting, typewriting, altered docu-
mants, madical records, wills, conltracrs,
deeds, checks, anonymous leltors
Court-qualified, Twenty years' axpari-
enca, Cartified: Amearcan Board of
Forensic Document Examiners,
Membaer: Amarican Socloty of
Quastioned Document Examiners,
Amerigan Academy of Foransic
Sclences, Southeastern Assoclation of
Forensic Documant Examiners. Criminal
and civil matters, Carmney & Hammond
Forensic Document Laboratory, 4078
Biltmore Woods Court, Buford (Atlanta),
Georgia 30519, Phona (770) 614-4440,
Fax (770) 271-4357.

¥Y2K COMPLIANCE: Yoar 2000 com-
putar and legal systems compliance.
Certified computing professlonal, certl-
liad dala processor, ovar 23 years'
computer systems design and softwara
axparience. JD, MBA, BS (accounting).
Atlorney providing legal assistance lor
both vendor and end-user clionl issues
regarding Y2K compliance. Contac
Phillip G. Estes. Phona (205) 238-8528
or esteses @intarnetiport.nel. No repre-
santation is made thai the quality of
logal servicas te be performed is
greatar than the quaity of legal sar-
vices lo be performad by other lawyers,

DOCUMENT EXAMINER: Examination
of questioned documents, Certlfied
lorensic handwriting and document
axaminar. Thirty-two years' experience

Do You Have
More Work

Than Time?

If you don’t have
the time
necessary to
research your
opponent’s

arguments or write
your brief, then

I CAN
HELP!

As an attorney with eighteen
years of experience in
research and writing 1 have
the tume necessary for the sus-
tained, uninterrupled research
so often needed o win a case.
When your case is fully
reseurched you con represent
your client with more confl-
dence and be better prepared
in court. | am available for
short research questions or
lengthier briefs, My rate is
$35.00 per hour.
Katherlne S. Weed
P. O. Box 590104
Birmingham, AL 35259
(205) 941-1496

Ksweed @aol.com

Mo representalian iv made thet tha
quislity of tha gl serviom 16 be
parormad s gradier than the lagal
warvican parformad by otbar liwysr




In all forensic documant problems.
Formarly, chiel questioned document
analyst, USA Criminal Investigation
Laboratories. Diplomalte (certified)-
ABFDE. Maember: ASQDE; IAl; SADFE;
NACDL. Resume and fea schadule on
request. Hans Mayer Gidion, 218
Merrymont Drive, Augusta, Georgia
30907, Phona (708) B60-4267,

LEGAL RESEARCH AND WRITING:
Janniler L, Jones, licensed Alabama
attorney and member of the Alabama
State Bar, 1724 3rd Avenue, North,
Bessamer, Alabama, (205) 424-1188,
Rasaarch and writing services on civil
and criminal matters. No representation
Is mado that the quality of legal ser-
vices to be performed (s greater than
the quality of legal services parformed
by other lawyers,

EXPERT TESTIMONY: Export testimo-
ny provided rolated to the administra-
tion of programs lor persons with men-
tal ratarcdation or developmaental disabll-
ities. Parlicular emphasis on the propri-
ety of policies, proceduras and Individ-
ual treatment in institutional treatmeanl
and community living settings related
to risk management and compliance
with state and federal regulations,
Contact William A. Lybarger, Ph.D.,,
(316) 2216415,

HANDWRITING EXPERT: Foransic
document examiner, ABFDE certiliad,
past president Southeastern
Asgociation of Foransic Document
Examiners, American Acadamy of
Foransic Sciences Fellow. Federal
court qualified Ninetaen yoars' oxperi-
enca, Civll ang criminal, Handwriting
comparison, forgery detaction, detec-
tion of alterad medical records and
other documents. Contact L. Keith
Nelson, Stane Mountain, Georgla.
Phone (770) 879-7224,

ELECTRICAL EXPERT WITNESS:
Twanty-four years' in the elactrical
industry. Membar of BOCA, CABQ,
IAEL, ICBO, SBCCI, OSHA-authorized
instructor, LPI certiflad lighting protec-
tion. NICET certified, Master electri-
cianfcontractor in 39 states. Fee basls
only. Contact Staven J, Owen, electrical
consultant, Phone (205) 987-2502, Fax
{206) 982-9613,

FORENSIC DOCUMENT
EXAMINATIONS: Seventeen years'
forensic document axaminatlons; 27
years' total forensic expariance, Relired
senlor documeants examiner and discl-
pline coordinator, Alabama Department

of Foronsle Sclences. Mamber,
Questioned Document Section-
American Academy of Forensic
Sciencos; Southeastern Agsociation of
Farensic Documenl Examiners;
Southern Assoclation of Foransic
Scientists, Alabhama State Assoclation of
Foransic Sclences (past president),
Contact Richard A. Roper, Ph.D,, 7956
Vaughn Road, #141, Montgomery
36116. Phone (334) 260-2552. Fax (334)
260-7929. E-mall: rehroperd@aol.com.

CONSTRUCTION MANAGER AND
STAUCTURAL ENGINEER: Ragistered
profassional angineer in Alabama,
Mississippl and Loulslana, M.S.C.E.
Twenty-seven years' experience with
chemical plants, pulp and paper, rafiner-
ins, fertilizer complexes, patrochemical
plants, commaercial and residential.
Extonsive experionce with structural lail-
ures and insurance claims, Computer
animation for failed structures. Negotlate
construction claims and mediate con-
struction disputes. Contractor's license
In Alabama and Louisiana is current.
Wil testily. Contact Hal K, Cain, PE.,
Mobila, Phone (334) 661-2605. Wab sile:
www hicain.com,

LEGAL RESEARCH AND WRITING:
Research and wriling services, includ-
ing briefs, trial memoranda and othar
documents. Prompt deadline services,
Exparienced researcher and writer,
Licensed Alabama atlorney and mem-
ber of the Alabama Statle Bar since
1979, Katharine 8, Weed, PO, Box
590104, Birmingham 35259, Phona
(208) 941-1496. No represemiation Is
macle that the quality of lsgal sarvices
to be performed is greater than the
quallty of legal services performed by
other lawyers,

POSITIONS OFFERED

= ATTORNEY JOBS: Harvard Law

School calls our publication, "Probably
the most comprehensive source of
natlonwide and International job open-
ings recelved by our office and should
ba the starting point of any job search
by lawyers looking to change |obs.”

Each manthly Issue contains 500-600
currant {public/private sectar jobs).
545-3 months, $75-6 months. Contact;
Legal Employment Report, 1010
Vermont Avenue, NW, Sulte 408-AB,

The Alebarna Leviper

Washington, DC 20005, (800) 2596-
9611, Visa/MC/AMEX. Wab site:
www.allornoyjobs.com,

= FIRM AND IN-HOUSE POSITIONS;

Firms and corporations in Alabama
and acress the natlon seoking attor-
neys in the following areas; banking,
corporate, employment, ERISA, IP, liti-
gatlon, tax. Partner and assoclato lavel
positions availablo, Strictly confidential.
Contact Richard G. Brock, Esg. at
Special Counsel, Phone (205) B70-
3330, ext, 102, Fax (205) 870-3337 or
a-mall to richard @ amicus-statfing.com.

ATTORNEY POSITION: Mobile plain-
tiff's personal injury firm seeking attor-
ney with trial experience. Prafer dual
mambarship in aither AL/FL or AL/MS
Bars. Send resume and salary require-
ments In confidence to: James A,
Hightower, Kerrigan, Estless, Rankin,
MclLeod & Hightower, RO, Box 9,
Mabile, Alabama 36601-0009,

FOR SALE

* PHONE SYSTEM: Panasonic Digital

Telephone System equipped lor 16
Ineoming lines and 40 diglital tele-
phones. Expandable to 48 lines and
144 telephones. Includes 19 22-button
phones with LCD and speakerphone
and 12 22-butlon phones and hands-
free answarback, Also includes ona 72-
button operator console (DSS/BLF), It
has remotie access interlace for offsite
programming. $12,500.00, Contact
Sandy Brown at (334) 261-6141.

LAWBOOKS: Willlam 8. Hein & Co,,
Ine., serving the legal community for
mare than 70 years, |s still your number
one source for buying/seling lawbooks,
Save 50 to 70 percenl on single vol-
umes, major sets, faderal and state, for-
eign/intarnational law, rare/antiquarian
law. Appraisal sarvices available. Phona
(BOO) 496-4346. Fax (716) 883-5505,
Wab slle: www wsheln.corm/used-books.

* QOFFICE SPACE: Convenlently localed

one block from Montgomery County
Courthouse, live-room sulte on second
floor, parking and utililins included.
Phone (334) 264-6401, |



ttorneys’ Advantage Professional

Liability Insurance oflfors broac
covergge...op to $10 million in limits,
Program benofits include;

* Firsi Dollayr Defense

* Clalma Expense in Addition to
Liability Limits

* Risk Managoment Progriam
» Tull Prior Acts Coverage Available

Boat of all, its underwritten by TG Insurance
Company, A.M. Beat raled "A" (Excellent), XL

P LI Professional Liability

Insurance, Ine.

If you're not insured with the Attorneys’
Advantage Professional Liability Insurance Program...
you should object to your current insurer
on the following grounds:

1. You may be paying too much for your
liability coverage.

2. You may not have the broad coverage
yvou really need.

Doni't delay! For more
information, including
A no-obligntion
cuatation, call today,
Plus you'll receive a
free copy of The
Guarter Hour,

the newslotter for
Altorneys’ Advantagn
insureds that contains
vaeful, practionl
information on ways
to manage rlak In your practice,

t”!%iﬂm ! Houy

| Illlmum . mﬂmll'

Professtonal Liabllity Insurance, Ine.
300 Delaware Avenue - P.O. Box 2287
Wilmington, DE 19899

1-800-441-9385
Fax: 1-800-716G-3411
www.zulz-pll.ecom/lawyers.himl

N INSURANCE,,

ﬂrtome '
dvantage’

Professional Linbllily Coverage

On Favorable Terms

D107 Attorneys’ Advantage Insurance Agoenoy, Ino.




Difference of opinion.
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WEST CASES

The difference in case-finding eficiency is
dramatic. Only from West Group - in any research
format you prefer, See the difference for yoursell.

L d oy ]

579378 or visit westgroup.com,

Call 1-800-

i

errors correctod and

jranillel vites adided

FREE BOOK! Fora
lighthearted look al

West editorial extras,

ask for Wolf v Pig.

Bonetal Whilay « Clatk Bogtdman Calaghan « Lawysn Coopeiative Publishing » Yvmullaw® « Yt Fublishing
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