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One malpractice insurer is dedicated to
continually serving only Alabama Attorneys
and remaining in the Alabama marketplace!

AIM: For the Difference!

Attorneys Insurance Mutual
of Alabama, Inc.* Telephone (205) 980-0009
200 Invarmnass Parkway Toll Free (BOO) 526-1246

Birmingham, Alabama 35242-4813 FAX {(205) 980-9009
*CHARTER MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES.
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Sure, we're the choice of top law firms and Fortune 500 companies.
But you don't need a big name or big cases to get big talent. Our professionals
don’t need training wheels, they start performing from day one.
5o, whether you need an attorney, a parzlegal or an entire legal department,
call us today. We'll help you keep your project moving right along,
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- Alabama Bar Institute

for Continuing
Legal Education

Advancing the Legal Profession
through Education and Service

"ABICLE seminars keep me in
touch with the law and the
lawyers.”

], Gary Pate

Circuit Judge

1 0th Judicial Circuit
of Alabama

Birmingham, Alabama
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Call ABICLE at 1-800-627-6514
or 305-348‘ﬁ2 30
for program information.
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Swan Song
for A Lame

Duck

Wade Baxley

The Afabwiessid Latietgerr

S ince this is my last “President’s
Page” in The Alabama Lawyer, |
have been somewhat undecided on a
Ltopic with which to end my year.
During my Lerm of office as president,
which began in July 1999, [ have
attempted to reporl on issues which |
felt were of either imporlant or passing
interest to the general bar membership,
In many ways, | am glad that my vear as
president is coming to an end. As July
approaches, | am better understanding
why my good friend and past President
Vic Lott obtained such a sparkling per-
sonality during his last two months of
office. In a few shorl weeks, T will be
able to go back to full-time work in a
profession | love, Also, | intend to spend
a great deal more time on various and
sundry golf courses than | have spent
over the last 12 months.

Quite frankly, my year as president
has been a very pleasant experience and
I will miss my constant contact with the
state bar staff. Since I had served under
and with 14 bar presidents during my
years of service as o bar commissioner
and as president-elect, 1 certainly knew
what | was getling into as state bar
president. Each president under whom |
served was a dedicated professional who
took his leadership role sericusly and
had the best interests of the entire bar
membership at heart when difficult
decisions had to be made, These presi-
dents, as well as other presidents before
them, have laid a strong foundation of
service to the bar which | have tried to
continue during myv term. | have also
been equally impressed with the profes-
sionalism and dedicated service of
members of the board of bar commis-
sioners with whom | have come in con-
tact from 1882-88 and from 1991-2000,
I do not believe thal rank and file mem-
bers of the Alabama State Bar fully
appreciate the time and effort that these
commissioners have to allocale serving
on disciplinary panels, bar committees
and task forces in addition to attending

regular commission meetings and mis-
cellaneous bar functions,

I cannot complete my final remarks
without noting that our bar indeed is
fortunate Lo have an executive director
the caliber of Keith Norman. The
National Conference of Bar Presidents
holds meetings in conjunction with
meetings of the National Association of
Bar Executives and I have personally
observed how bar execulives in other
stales hold Keith and his staff in the
highest respect. Of course, Keith was
well trained for the position of executive
director by Reggie Hamner, who served
as executor director befere Keith for 25
years. In a number of speeches which |
have made as president around the state
to local bar associations, I have tried to
pay the ultimate compliment Lo Keith
when | have referred to him as a
“kinder, gentler Reggie Hamner." Those
of you who know both Reggie and Keith
understand that the context of my state-
ment and this comparison is indeed
complimentary.

There are certain things that | am
going to miss as my year draws 1o a
close. These include the following:

1. The pleasant telephone voice and
upbeal altitude of Stephanie
Oglesby, receplionist al the state
bar headguarters. | hope that the
state bar never attempts to go Lo an
automated answering system Lhat
directs a caller to punch in num-
bers in order to gel to someone's
voice mail, | hate voice mail,

2. My loss of contact with General
Counsel Tony MeLain and his fine
stafl who constantly kept me updat-
ed and informed as president on
mallers of professional responsibili-
ty. Vivian Freeman, secretary fo Lhe
general counsel, was particularly
helpful and accessible on oceasions
when | needed to get in contact
with Tony or someone else in the
dgeneral counsel’s office, However, |




will nol miss having to sign off on private reprimands or
the administzring of public reprimands to altornevs who
have fallen short in their professional responsibility and
ethical conduct, Like my predecessors in office, | under-
stand that this is part of the duties of the president, but it
is certainly not something that 1 have relished doing.

No longer being able to poke fun at Ed Patterson, direc-
tor of programs, about his lengthy reporting and his
litany of bad jokes which he allegedly pulls off of the
Internet, Ed has done as outstanding job during the past
year and he is sometimes under-appreciated for his work,
My close work with the various program directors includ-
ing Jeanne Marle Leslie (Alabama Lawyer Assistance
Program), Laura Calloway (Law Office Management
Assistance Program), Linda Lund {(Volunteer Lawyers
Program), Diane Locke (Membership Services), and
Tracy Daniel (Alabama Law Foundation), These directors
and their respective staff personnel run professional,
effective and efficient programs of the highest quality
with the added help and assistance of the many lawyer
volunteers around the state who dedicate their time and
services.

My association with Susan Andres, director of communi-
cations and public information, whose full-lime service
over the past several vears has often gone unnoliced,
Susan serves as our primary conlacl with the news media
for information concerning the Alabama State Bar. Her
duties also inglude drafting public service reports and
announcements for publication. Susan does an outstand-
ing job promating the good things that the organized bar
and its individual rnembers do in serving the public,
Until | assumed office, 1 was nol awisre that the president
of the state bar had the responsibility of personally sign-
ing vouchers for each and every expenditure made by the
har. | was somewhat shocked on my first visit to the state
bar, after becoming president, to be handed a giant pile of
vouchers to review and sign. | appreciate Gale Skinner,
as bookkeeper for the state bar, getting these vouchers to
me in reasonable increments for my execution and | am
going to miss my association and contact with Gale.

Not being abl: to use my status as president of Lthe
Alabama State Bar Lo get hearings and trials continued
and reset to other dates, Before | started my term in July
of last vear, | personally contacted cireuit judges in the
Wiregrass area of Alabama and 1, S, District judges for
the Middle District of Alabama, hefore whom | regularly
practice, and requested that they please try to work with
me Lo resolve conflicts between my bar obligations and
courl appearances during my term as president. | have
tried hard not ta abuse this one-time privilege. These
Judges and maost of my attorney colleagues have been
very understanding of my conflicts and have been quite
gracious in acquiescing to my requests. This has allowed
me to fulfill my duties as president and maintain a fairly
stable law practice, Unfortunately, with all of the trials
and other hearings which I have had put off during the
past 12 months, | am already dreading my schedule for
the coming fall, winter and spring terms of court,

8. Last, bul not least, [ am going to miss not being able Lo
irritate Margaret Murphy, state bar publications director,
who has periodically sent me harassing telephone mes-
sages and e-mails over the past vear reminding me that 1
am late again in sending her my bi-monthly “President’s
Page” article (or The Alebama Lewyer. Margaret reminds
me of some of my old junior high and high school teach-
ers who demanded that homework be finished and
turned in on time, | also helieve that Margaret was a
“slave driver” back in one of her former lives during the
days of the old Roman Empire. However, as much as |
hate to publicly admit it, Margaret and the communica-
tions and publications administrative assistant, Shannon
Elliott, probably deserve gold metals in pulting up with
procrastinators like me in their efforts to Limely pul out
The Alabama Lawyer and other bar publications,

With Sam Rumeore and my friend and law school class-
male, Larry Morrig, serving as the next two bar presidents
from July 2000 to July 2002, 1 am sure thal the Alabama
State Bar will be in the hands of good effective leaders, As
with past bar presidents, such as Vic Lott and Dag Rowe, who
were always available with wit and wisdom Lo help and coun-
sel me, [ will be availahle to them for consultation or simply
as someone who understands their plight. It has been an
honor and a privilege to have served as president of the
Alabama State Bar and | am looking forward le continuing
my service to the bar as a past president, a8
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ARBITRATION AGREEMENTS
The Consumer’s Perspective ARBITRATION

Advantages and disadvantages to the consumer of mandatory binding GREEMENT&

arbitration, including the definition of arbitration and an arbitration

agreement, the costs involved, what to expect in an arbitration and what The

consumers need to know in today’s marketplace - L9
Consumer s
P Qrspt}CthC

ALABAMA STATE BAR

Publications Order Form

The Alabama State Bar is pleased to make available to individual attorneys, firms and local bar asso- ALABAMA STATE BAR
ciations, al cost only, a series of brochures on a variety of legal topics of interest (o the general public,
Below is a current listing of public information brochures available from the Alabama State Bar for

1]

distribution by local bar associations, under established guidelines.

W Brochures

To Serve the Public $10.00 per 100 Qty. $
...details of bar public service programs highlighted in the 7O SERVE THE PUBLIC video presentation
Law As A Career $10.00 per 100 Qty. $
...oppaortunities and challenges of a law career taday

Lawyers and Legal Fees $10.00 per 100 Qty. $
o summary of basic information on common legal questions and procedures for the general public
Last Will & Testament $10.00 per 100 Qty. $
..covers aspects of estate planning and the importance of having a will

Legal Aspects of Divorce $10.00 per 100 Qty. L
...offers aptions and choices involved in divorce

Consumer Finance or “Buying on Time” $10.00 per 100 Qty. 5
-..outlines important considerations and provides advice on financial matters affecting the individual or family
Mediation...Another Method $10.00 per 100 Qty. $

for Resolving Disputes
provides an overview of the mediation arocess in question-and-answer form

Arbitration Agreements $10.00 per 100 Qty. $
.answers questions on arbitration from the consumer’s perspeclive
Acrylic Brochure Stand $5.00 each Qty. &

cindividual stand imprinted with individual, firm or bar association name for use at distribution points
One stand per brochure is recommended.

Name to imprint on stand:

Subtotal $

Mailing Address
Shipping & Handling $ 5.00

TOTAL §

Please remit CHECK OR MONEY ORDER MADE FAYABLE TO THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and forward it with this arder form to:
Susan Andres, Director of Communications, Alabama State Bar, PO, Box 671, Montgomery, AL 3610
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Cumberland School of Law
Continuing Legal Education
Fall 2000 Seminars

Heplvmlu-t' Developments and Trends in Health Care Law 2000
Practice and Procedure in Alabama’s Municipal and District Courts
Collection Law

October I 1th Annual Bankruptcy Law Seminar
Probate Practice and Estate |"|.'mning Fundamentals
Computers, Litigation, and Evidence

I-Commerce

MNovember 3 14th Annual Workers' Compensation Seminar
10 Representing Alabama Businesses
17 The Keys to Effective Trial Advocacy with

James W, McElhaney

December i Medical M.I||)I‘.lc'tit'-.'
7 Employment Law Update
|5 "Hot Topics” in Civil Litigation - Mobile
5 “Hot Topics” in Civil Litigation - Birmingham

28-29 CLE By The Hour

For seminar details, visit our Web site:
! http://cumberland.samford.edu

or call 1-800-888-7454 (in Birmingham, call 726-2391).
Brochures are maiied approximately six weeks prior to seminar date.

Samiard Univarsity is an Egqual Opportunity InstRution and welcomes applicalions tor amployment and aducational programs
Iram all indiwiduals regurdioss 1o race colon, sex, disability, age, ar nutional or siftnic arigin

Samford F¥

umberland School of Law UﬂlVEfSID/

Birmingham, Alabama




EXECUTIVE DIRECTOR’S REPORT

By Keith B. Norman

Pro Bono

And Then
Some

he Alabama State Bar Volunteer

Lawyers Program (VLP) has experi-
enced a very successful year. After
implementing many of the recommen-
dations of the Access to Legal Services
Commitlee report last year, efficiencies
were increased and the program wit-
nessed a sharp rise in the number of
cases referred to private volunteer
lawvers across the state. Nearly 1,200
low income eitizens with legal needs
wiere helped. This more than triples the
number of cases handled statewide last
year by the VLP and does not include
the services rendered by the local pro
bono programs in Jefferson, Madison
and Maobile counties.

Naturally, this dramatic increase
would not be possible without the
strong participation of the private bar,
Some 25 percent of the practicing bar
participale in pro bono programs either
with the state bar's VLP or in the local
programs mentioned above. Legal
Services, which screens most of these
clients for the programs, is unahle Lo
meel the overwhelming need of civil
legal services of Alabama's poorest citi-
#ens, Consequently, the Access to Legal
Services Committee is working hard to
get more lawyers involved in these pro-
grams so Lhe civil legal needs of more
clients can be handled, There is certain-
ly room for adding more lawyers,

Currently, there are four counties
with no lawyers participating, and two
counties with significant lawyver popula-
tions—Madison and Shelby-that have
less than 10 percent of their lawyers

who are signed up to participate in a
pro bone program. Notably, six counties
have 50 percent or more of their
lawyers who have signed up Lo Lake
referrals. They are: Barbour, 62 percent;
Choctaw, 57 percenl; Geneva, 55 per-
cent; Marengo, 56 percent; Marshall, 50
percent; and Mobile, 53 percent. If you
have nol signed up to be a VLP partici-
pant, | encourage you Lo do so. You may
visit the bar's Web site at
wratabar.org Lo learn more about the
VLP and how Lo be a VLI hero,

We are very proud that the National
Association of Public Interest Law
{NAPIL) has selected our VLI as one of
60 sites nationwide to host a summer
NAPIL/VISTA Summer Legal Corps
Fellow. We received resumes from oul-
standing law students across the nation,
After conducting several lelephone
interviews, Melissa Hutchens, a
University of Alabama law student, was
selected, We are very fortunate Lo have
Melissa wilth us this summey, She has a
master's degree in sociology and is a lop
law student, We are delighted that she
chose to spend this summer working
with VLP Divector Linda Lund to help
initiate the VLP's legal education pro-
gram for low-income individuals,

Two examples where lawyers are ren-
dering pro bono services that benefit
the bar and the legal profession are
worth mentioning. Firsl, the Alabama
State Bar was named as a creditor in a
bankruptey pending in Nashville, by a
lawyer whose Alabama State Bar license
is suspended, In his bankruptcy petition
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the lawyer soughl Lo have the publica-
tion costs of his suspension discharged.
We had also been alerted that a former
chient of this lawyer would be seeking
indemnification by the Client Securily
Fund for a defalcation of settlement
proceeds that had been collected by this
lawyer on the client’s behalf, | sought
the assistance of bar member Woody
Waoodruff who is a member of the
Nashville firm of Waller, Lansden,
Dortch & Davis, Although Woody does
not handle bankruptcy matters, he
arranged for David Lemke of the firm to
protect the interest of the Alabama
State Bar and the Client Security Fund
pro bono. Needless o say, we are grate-
ful to Woody and David and the Waller,
Lansden firm for their help.

The other example involves the work
of Mohile lawyers to bring to a close one
of the worst cases of lawyer defalcation
ever in this state, The Mobile County
District Attorney’s Office seized all the
lawyer's files, which were in the thou-
sands, Now that the lawyer has been
prosecuted, these thousands of files
finally can be destroyed. Belore doing
30, o team of lawyers guided by Sam

Stockman of Stockman & Bedsole has
reviewed each client file to make sure
all files with an original of an important
tlocument are preserved and returned Lo
the client il possible. Giving their time
Lo assist with this worthy endeavor are:
Candace D). Johnson, Adams & Reese;
Craig D. Martin, Armbrecht, Jackson;
William C. Hamilton and Norman M.
Stockman, Hand, Arendall; Katherine P.
Nelson, Johnstone, Adams, Bailey,
Gordon & Harris; Philip A. Stroud,
Lyons, Pipes & Cook; and Wendi B.
Molz, Miller, Hamilton, Snider & Odom.
Because of the dedication of these eight
lawyers, important documents belong-
ing Lo clients of a disharred lawyer, that
would have in all likelihood been
destroyed, will be preserved and
returned Lo their owners,

Lawyers who take VLP referrals, the
lawyers at Waller, Lansden in Nashville,
and the eight Mobile lawvers are nol
required to render pro bono service,
But, out of a sense of professionalism
and public service, they have done so
and they are the examples of those
lawyvers who render assistance each day
to others without regard Lo payment. B
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Even if you don’t reside in Montgomery, you are never far from “home” when business
brings you to the state capital. That's because as an Alabama State Bar member, you have full
access to the bar's four conference rooms, accommodating six to 80 persons, as well as a vis-
iting lawyer’s office which is available for business or client use.

You may also make arrangements to use a state-of-the-art audio-visual facility and a profes-
sional staff who is there to help you with your needs.

For reservation information, call {334) 269-1515, extension 305,

Where you're always welcome.

PN
ALABAMA STATE BAR

To Serve the Profession

Tha Alabama Lawyer
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MEMORIALS
John F. Mandt

he Birmingham Bar Association lost one of its most dis-
tinguished members through the death of John F. Mandt
on January 12, 2000, at the age of 43.

John Mandt was born in Kingston, New York on January 2,
1957 and grew up in Huntsville, Alabama. John received a
bachelor's degree in 1979 from the University of Alabama and
was awarded his Juris Doctorate in 1982 from the University
of Alabama School of Law. While in law school, he served as
editor-in-chief of the Alabama Law Review, was an M.
Harrison Scholar and earned membership in the Order of the
Coif. John joined Balch & Bingham, LLP as an associate upon
his graduation from law school and became a partner in the
firm in 1989, He practiced with Balch & Bingham through-
oul his entire career in the areas of corporate and project
finance, mergers and acquisitions, and securities regulation

George Chester Batcheler, Sr.

and was recognized nationally as an authority in the areas of
antitrust counseling, compliance and appellate litigation,
John exemplified the best qualities of a member of the legal
profession and was dedicated to his firm and its clients.

John was a loving and devoled husband, father, son and
brother and a loyal friend. He is survived by his wife, Patricia
Trott Mandt; their children, Jennifer, David and Maggie
Mandt; his parents, Richard and Jeanne Mandt; and his broth-
ers, Richard and David Mandt,

John will be remembered by his family, friends and col-
leagues not anly for his professional accomplishments, but
also for his sense of humor, compassion, selflessness and
integrily,

~— 8. Shay Samples, president
Birmingham Bar Association

G eorge Batcheler passed away on February 11, 1999 at the
age of 70. He was committed to the cause of justice and
had devoted his life to insuring that justice would prevail.

Mr. Batcheler was a member of the Alabama State Bar and the
Birmingham Bar Association and served for many vears as an
assistant in the United States Attorney's Office for the Northern
District of Alabama and, prior to that, he was an assistant district
attorney for the 10th Judicial Circuit in Birmingham,

George Batcheler was a member of the First United

Mayer Ullman Newfield

Methodist Church of Birmingham where he was a member of
the administrative board and the Wesley Sunday School Class.
In addition to the innumerable friends who mourned his
passing, he left behind a loyal and devoted wife, Peggy C.
Batcheler; daughter Ginger Kisels and her hushand, John; sen
George Batcheler and his wife, Freida; and grandehildren Andy,
Kaby and Katy Kisela and Christopher and Michelle Batcheler,
— 8. Shay Samples, president,
Birmingham Bar Association

he Birmingham Bar Association lost one of its most dis-
tinguished members through the death of Mayer Ullman
Newfield on January 9, 2000 at the age of 95,

Mayer Newfield was born in Birmingham on April 5, 1905,
and was the son of Rabbi Morris Newfield and Leah Ullman
Newfield, and the grandson of Samuel Ullman, a Birmingham
civic leader and poel. He was predeceased by Bertha Lehman
Newfield, his wile of 35 vears, He is survived by Lorella, his
wife of 21 years: his two daughters, Jane Newfield of Houston
and Melanie Newfield Seigle of Houston: four grandchildren,
Clay, Laura, Emily and Daniel Seigle: two step-granddaugh-
ters, Sara Rose and Chelsea Ostrow; and his brother-in-law,
William Schneiderman and his wife, Ann, of Cincinnati.

Mr. Newlield graduated from Samford University in 1927,
attended Harvard Law School in 1928 and 1929 and received
an LL.B. degree from the Umversity of Alabama School of
Law in 1931, [e was a member of the Alabama State Bar and
the American Bar Association and was admitted to practice
before the Supreme Court of the United States, He began
practicing law in 1931 in Birmingham, and in 1934 and 1935

served as supervising attorney for the Home Owners Loan
Corporation, a New Deal agency, From 1935 until 1947, Mr.
Newfield served in various positions with the United States
Securities and Exchange Commission in Atlanta, Washington,
Philadelphia and New York City and, in 1942, was a co-author
of SEC Rule 10B-5. He returned to Birmingham in 1948,
where he became an assistant attorney for the City of
Birmingham and served in that capacity until 1956, when he
opened a general law practice, He became of counsel with the
firm of Sirote & Permutt in 1973 and continued in that
capacity until his death.

Mr. Newfield was involved in many civic activities, including
serving as president of the Birmingham Civic Opera
Association; various offices with the National Conference of
Christians and Jews; president of Temple Emanu-El; president
of B'nai B'rith of Alabama; president of the Jewish Communily
Center; and member of the Board of Divectors of the
Birmingham Music Club and the American Lung Association,

— 8. Shay Samples, president,
Birmingham Bar Association
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Orville Campbell

rville Campbell was called by his maker to his eternal
reward on June 17, 1999 at the age of 56,

Orville Campbell was a member of the Alabama State Bar
and the Birmingham Bar Association and, at the time of his
death, was practicing law in Birmingham. In addition to his
legal service, he was an Air Force veteran and a long-time
volunteer fireman in Cullman County,

In addition Lo the many lriends who mourn his passing, he

Frank Wood Hanvey

leit behind his loval and devoted wife, Gloria Wright
Campbell; sons David Campbell and his wife, Kitty, and
Daniel Campbel] and his wife, Kathy; sisters Jeanine McCary,
Marie Lawrence and Earnestine Cook; brothers Gene
Campbell, Buford Campbell and Stanley Campbeil; and grand-
children Christian, Ginny, Joshua and Leland Campbell.

— 8. Shay Samples, president,

Birmingham Bar Association

r. Hanvey was born on

January 10, 1927 in Heflin,
Alabama, He died on January 24,
2000 at St. Francis Medical Center.

He was a Navy veteran of World
War I and a member of the
American Legion Post #13. Mr.
Hanvey graduated from Snead
College in Alabama and received
his Juris Doctorate from the
University of Alabama School of
Law in 1952, He was a member of the Pi Kappa Phi
Fraternily, the Alabama State Bar for 48 years and Lhe
Louisiana State Bar Association,

Mr. Hanvey was a Master Mason and a member of the
Caldwell Lodge #502 of Heflin. He was a member of the Order
of the Eastern Star Mangham Chapter #1562,

Mr. Hanvey retired as a divisional claims superintendent
from State Farm Insurance Companies after 32 years, He
served as district governor of Toastmasters International and
a loaned executive with the United Way. He practiced law in

Murray Cobb Hollis, Jr.

Monroe, Louisiana with Anzalone, Parker, Noel & Hanvey for
15 years,

On June 5, 1999, he received the Cross of Military Service
Number 14025 from the United States Daughters of the
Confederacy. Mr. Hanvey was a 30-year member of the
Parkview Baptist Church where he served as & deacon,
trustee, parliamentarian and a member of the Baptist Men,
and served on the Children's Ministry.

Survivors include his wife, Hazel Marie Sellers Hanvey of
Monroe; daughters Angela Sellers Hanvey Hales and husband
Myrt Tilman Hales, Jr. of Rayville, Louisiana; and Dy, Jan
Kathleen Hanvey Faivchild and her husband, William McCray
Fairchild, of Denham Springs, Louisiana; “Daddy Frank's"
grandehildren, Myyt Tilman Hales, 11, Jan Marie Hales,
Kathleen Delacy Fairchild and Mattie Louise Fairchild; two
sisters, Inez Hanvey Gill and Louise Hanvey Gill, both of
Heflin; and special friends, John Sears and Carolyn Pounds
Casey and family, and Myrt Tilman and Atsie Mae Hales and
family: and numerous nieces and nephews,

— Myrt T. Hales, Jr.

urray Cobb Hollis, Jr., a respected member of the

Marion County Bar, passed away on March 23, 2000,
With his death, the Winfield area also lost one of its most
beloved civie leaders,

Murray Cobb Hollis, Jr. was born in Marion County in
1914, to Dr. Murray Cobb Hollis and Ida Guin Hollis. He
attended Winfield schools and graduated from Winfield High
School in 1931, Later, Mr. Hollis earned a degree in education
from Auburn University and served as principal at Madison
County High School for several yvears. He then returned to
his native Winfield, where he ran a populay restaurant and
became active in civic aflfairs.

In 1948, after serving one term on the Winfield City
Council, Mr. Hollis was elected mayor at the age of 32, mak-

— .

ing him the youngest mayor in the State of Alabama, He
served as mayor of Winfield from 1948 until 1956 and was
instrumental in re-building the elementary school building
and establishing the Winfield City School System

AL the age of 45, Mr. Hollis earned his law degree from the
University of Alabama School of Law and practiced law in the
Winfield area for the next 32 vears, including 14 years in
which he served as Winfield's municipal judge.

Murray Cobb Hollis, Jr. was noted for the gentlemanly
manner and kind nature he displaved throughout his many
vears of public service.

— Ernest G. Hester and M, Lionel Leathers,
Muarion County Bar Assoclation
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Walter J. Merrill

Waltur 1. Merrill, a prominent
attorney and member of the
Calhoun-Cleburne County Bar
Association and the Alabama Slate
Bar, died February 22, 2000 in
Anniston at the age of 87, Walter
Merrill hailed from one of
Alabama's most prominent families
of legal scholars, including his
father, Judde Walter B, Merrill, and
his brothers, the late Associate
Justice Pelham J. Merrill and former Cleburne County
District Attorney Carl Merrill,

Merrill graduated from Cleburne County High School and
the Universily of Alabama, and received his law degree from
the University of Alabama School of Law in 1935, While
attending the University of Alabama, he was recognized for
his scholarship and leadership by his election to Phi Beta
Kappa, and numerous other scholastic and honorary soci-
eties.

Walter Merrill commenced his practice of law in Anniston
with the firm of his uncle, the late Hugh D. Merrill, Sr., and
then, in 1941, entered the service of his country where he
served in highly sensitive and secret intelligence work in the
field of cryptography ag an officer of the United States
Army/Air Foree, After serving in various theaters of operation
around the world, My, Merrill emerged from the war in 1945
with the rank of lieutenant colonel.

Following his discharge from the service, Mr. Merrill joined
the firm of Knox, Jones, Woolf & Merrill (now Dillon, Field,
Monk & Stedham) in Anniston, where he distinguished him-

sell and the firm for the next 50 years. He was recognized
during his career as one of the most respected and talented
trial attorneys in the State of Alabama and as a trusted legal
representative and advisor for numerous public officials, pri-
vale parties and public institutions in northeast Alabama,
inciuding Jacksonville State University, Northeast Alabama
Regional Medical Center and Commercial National Bank (now
AmSouth Bank), During his career, Mr. Merrill served on
numerous committees of the Alabama State Bar and the State
of Alabama, and participated in the formulation of the
Alabama Rules of Civil Procedure. Walter Merrill was honored
as a Fellow of the American College of Trial Lawyers,

Mr. Merrill developed a love of sports in his carly vears in
Hefin, where he and his brothers plaved organized baseball
in the old Georgia/Alabama Baseball League at Heflin, He was
also an avid sportsman who enjoyed bird hunting, tennis,
Universily of Alabama foothall and sports of all kinds.

Mr. Merrill was loyal to his church, Parker Memorial
Baptist Church in Anniston, and was a long-time member of
the Anniston Rotary Club and the Anniston Country Club,

He was preceded in death by his beloved wife, Polly
McCarty Merrill, and is survived by two daughters, Martha
Merrill and Mary Merrill, and two grandchildren, Sarah
Williams and Matthew Williams.

Walter J. Merrill personified the very best attributes of a
citizen and lawyer and set a high example to which all
lawyers should aspire.

— Gregory N. Norton, president,
Calhoun-Cleburne Counly Bar Association and
William H. Broome, bar commissioner,
Seventh Judicial Clrcuit

Cameron, George William, Jr.
Monigomery
Admitted: 1950
Died: May 3, 2000
Dowling, Brian Westervelt
Dothan
Admitted: 1976
Died: Aprit 13, 2000

Holmes, Richard L.
Montgomery
Admitted: 1961
Died: May 2, 2000
Hughes, William Winston
Winter Park, Florida
Admitted: 1952
Died: July 26, 1999

Jenkins, Herbert, Jr.
Birmingham
Admitted: 1961
Died: December 31, 1999

Neidlson, Felix Marshall
Birmingham
Admitted: 1936
Died: September 285, 1996
Newfield, Magyer Ullman
Birmingham
Admitted: 1931
Died: January 6, 2000

Sizemore, Mary Ellen
Tallassee
Admitted: 1938
Died: Aprit 28, 2000

Stott, Barbara Norris
Birmingham
Admitted: 1979
Died: November 5, 1899

Thomuas, Danfel H.
Muobile
Admitied: 1929
Died: April 15, 2000
Thomuas, John R., Ir.
Birmingham
Admitted: 1958
Died: March 18, 2000

Weaver, Wayne Hampton
Haleyville
Admitted: 1947
Died: November 21, 1899

Zoghby, Guy Anthony
Niceville, Florida
Admitted: 1965
Died: December, 1899

232 JuLY 2000 The Alwbama Lawyper




BAR BRIEFS

Cumberlands national championship trial team — from lefl, standing, Chad
Creer, Déovrw Gambly, Mare Jaskolka; seated. Matt Abbott
Fhodo by Ouwm Stageser, Cunrdiriond Schood of Ly

*  Cumberland School of Law’s trial team won the nation-
al championship in the American Trial Lawyers Association
Mock Trial Competition in West Palm Beach on March 24-26.

The team, composed of Matt Abbott, Chad Greer, Dianne
Gamble and Marc Jaskolka, successfully competed against 25
other law schools, including Harvard, Baylor, The University
of Alabama and, in the final round, Howard University,

*  Samuel A. Rumore, Jr. of Birmingham joined some 280
other emerging lead-
ers of lawyer organi-
zalions at the
American Bar
Assaciation’s Bar
Leadership Institute
in March. Rumore is
the president-elect of
the Alabama State
Bar and will lake
over as president
this month,

Sam Rumnore, ASH president-elect, Mariha
Tarmwit, ARA president-elect, and Williom Paul,
ANA prosidon!

The BLI is held annually in Chicago for incoming officials of
local and state bars, special constituency lawyer organizations
and bar foundations. The seminar provides the opportunity to
confer with ABA officials, bar leader colleagues, executive staff,
and ather experts on the operation of such assoeiations.

*  William T. Stephens of Montgomery has devoted count-
less hours over the past 20 vears to Little League Baseball
and recently had a baseball field named in his honor, The Bill
Stephens field is located behind Dannelly Elementary.
Stephens, who was admitted in 1969, serves as deputy direc-
tor and counsel for the Retirement Systems of Alabama.

* Jerry C. Oldshue, Jr. of Rosen, Cook, Sledge, Davis,
Cade, Shattuck, PA. in Tuscaloosa was admitted to member-
ship in the Commercial Law League of America. The CLL,
founded in 1895, in North America’s premier organization of
bankruptey and commercial law professionals.

= 8. Shay Samples, of the Birmingham firm of Hare,
Wynn, Newell & Newton, has been inducted as a Fellow into
the International Academy of Trial Lawyers,

* Rodney A, Max, of Sirote & Permutt of Birmingham,
has been elected vice-president of the American College of
Civil Trial Mediators, a national association of attorneys who
are distinguished by their skills and professional commitment
to civil trial mediation. Members have been selecled as a
resull of achieving substantial experience in their field, as
well as professional recognition for their accomplishments,

* Tazewell T. Shepard, III of Huntsville has been appoint-
ed to the President's Advisory Commitiee on the Arts.

* The Pro Bono Committee of the Mobile Bar Association
appointed Ann Gathings as director of the bar association's
Pro Bono Program, a systematic effort of the Mobile Bar to
provide legal help to those who can't afford it, This year, over
1000 clients will be assisted by the program through the
parlicipation ol 525 Mobile attorneys. E
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Due to the huge increase in notices
for “"About Members, Among Firms,"
The Alabama Lawyer will no longer
publish addresses and telephone num-
bers unless the announcement relates
to the opening or address change of a
firm or solo practice. Please continue
to send in announcements andfor
address changes to the Alabama State
Bar Membership Department, at (334)
261-6310 (fax) or PO, Box 671,
Montgomery 36101,

About Members

F. Tim McCollum announces the
opening of his office at 312
Montgomery Streel, Suite 210,
Montgomery, 36104, Phone {334) 262-
9100,

W. Roscoe Johnson, 11l announces
the opening of his office at 340 8. 2nd
Street, Gadsden, 35901,

Jonathan Cross announces the open-
ing of his office at 1117 22nd Street,
South, Birmingham, 35205, Phone
{205) 939-0000,

Patrick J. Ballard announces the
opening of his solo practice at Suite
909, Frank Nelson Building, 205 20th
Street, North, Birmingham, 35203,
Phone (205) 321-9600,

Marshall A. Entelisano announces
the opening of his office at 600 Lurleen
Wallace Boulevard, Courthouse Plaza,
Suite 150, Tuscaloosa, 35401, Phone
9208) 752-1202,

ABOUT MEMBERS, AMONG FIRMS

Among Firms

Christopher Lawrence Kottke, who
received the Meritorious Service Medal
from the United States Air Force, has
joined the firm of Whelchel & Dunlap,
LLP in Gainesville, Georgin.

Bradley Arant Rose & White LLP
announces that James F. Archibald, 111,
Douglas A. Eckert, K. Wood Herren,
Justin T. McDonald, Kenneth M. Perry,
John W, Smith, and Arnold W. Umbach,
ILI have become partners in the firm,

Briskman & Binion, P.C. announces
that Christ N. Coumanis has become a
member of the firm.

Gamble, Gamble, Calame & Wilson,
L.L.C. announces that the firm name has
changed to Gamble, Gambhle, & Calame,
L.L.C. and that Valerie Kisor Chittom has
become an associate of the firm.

Berkowitz, Lefkovits, Isom & Kushner,
P.C. announces that Lynn Reynolds has
joined the firm as an associate.

Wallace, Jordan, Ratliff & Brandt,
L.L.C. announces that Glenn G.
Waddell and William B. Stewart have
Joined the firm as members and that
Jay H. Clark has become a member,
Kevin A. McNamee has become an asso-
clate at the firm.

Yolz, Prestwood & Hanan, P.C.
announces that Judy H. Barganier has
become a partner in the firm and that
Jamie¢ A. Durham has become an asso-
ciate of the firm,

Copeland, Franco, Screws & Gill, PA.
announces that Shannon L. Holliday has
joined the firm as an associate,

Johnston, Barton, Proctor & Powell,
L.L.P. announces that Clark R.
Hammond has joined the firm as a parl-
ner and that S. Shelton Foss has
become associated with the firm.,

Karen N. Dice and Steven P. Gregory,
P.C. announce the formation of Dice &
Gregory, L.L.C. Offices are located al
2824 Seventh Street, Tuscaloosa, 35401,
Phone (206) 758-2824.

Baker, Johnston & Wilson L.L.P.
announces that Mathew A. Aiken has
joined the firm as an associate.

Farmer, Price, Hornshy &
Weatherford, L.L.P. announces that D.
Lewis Terry, Elizabeth B. Glasgow and
J. Vincent Edge have become partners
in the firm and that Cathey E, Berardi
has joined the firm as an associate,

Constangy, Brooks & Smith L.L.C.
announces a merger with the offices of
Malfitano, Campbhell & Dickinson of
Florida,

Brandon D, Jackson and Robert B, W,
McLaughlin announce the formation of
Jackson & MecLaughlin, L.L.C. Offices
are located at SouthTrust Bank Building,
61 St, Joseph Street, Suite 510, Mobile,
36602, Phone (334) 433-1100,

Balch & Bingham, L.L.P. announces
that G. Bartley Loftin, 11 and George A.
Smith have joined the firm's partnership,

Olen & Nicholas, P.C. announces that
S. Russell Copeland has joined the firm
and the firm name has been changed Lo
Olen, Nicholas & Copeland, P.C.

J. Alien Schreiber and P. Mark Pebro
announce the formation of Schreiber &




Petro, P.C. Offices are located at Two
Metroplex Drive, Suite 107, Birmingham,
35209, Phone (205) 871-5080.

Wendy Brooks Crew & Associates
announces that Sybil Corley Howell has
become an associate of the firm.

Gorham & Waldrep, P.C, announces
that John A. Lentine has become a
partner in the firm,

Thomas F. Campbell and G. Richard
Baker announce the formation of
Campbell & Baker, L.L.P. Bert J. Miano
is an associate. Offices are located at
150 Financial Center, 505 N, 20th
Street, Birmingham, 35203, Phone
(205) 278-6650,

DiSanti, Watson & Capua announces
thalt Frank €. Wilson, [l has become
associated with the firm. The firm is
located in Boone, North Carolina,

Edwards & Edwards, P.C. announces
that Clyde T. Bailey, 111 has joined the
firm as an associale,

Massey & Stotser, P.C. announces
that Marcie A. Lanier has joined the
firm as an associale,

Harris & Harris, L.L.P. announces
that Clyde 0'Neal Westbrook has joined
the firm as an associate.

Holt, Cooper & Upshaw announces
that Kelli Hogue-Mauro has joined the
firm as a partner,

K. Stephen Jackson and John M,
Fraley announce the formation of
Jackson & Fraley, P.C. Thomas S.
Moore, Jeff 8. Daniel and Charles C.
Dawson, Jr. are associates with the
firm, Offices are located at 1740
Oxmoor Road, Suite E, Birmingham,
35209, Phone (205) 870-9797,

Capell & Howard announces that
Kenneth . Walls, II has become a mem-
ber of the firm and that Christine B,
Dean and Wyndall A. Ivey joined the firm
as associales,

Haskell, Slaughter & Young L.L.C.
announces that J. Vernon Patrick, Jr,
has become of cotmsel to the firm.

Simon Borden L.L.P. announces that
Fern Singer and Frances Heldt have
become partners of the firm and the
new firm name is Simon, Borden,
Singer & Heidt L.L.F.

Robert P. Reynolds, P.C. announces
that Robert ). Reynolds and Jackson
E. Duncan have joined the firm as part-
ners. The firm name is now Reynolds,
Reynolds & Duncan, P.C.

Hardwick, Hause & Segrest
announces that Thomas M. Little has
become associated with the firm,

Evans, Jones & Reynolds announces
that William Lee Horn has become
associated with the firm,

Phelps, Jenkins, Gibson & Fowler,
L.L.P. announces thal Stephen E. Snow
and W. David Ryan have become part-
ners of the firm.

Parsons, Lee & Juliano, P.C,
announces that Marjorie P. Slaughter
has joined the firm,

The Marshall County District
Attorney's Office announces that A,
Scott Hughes has joined the office as an
assistant district attorney,

Brent L. Crumpton, H, Arthur Edge
and W, Brian Collins announce the for-
mation of Crumpton Edge. Offices are
located al 925 Financial Center, 505 N,
20th Street, Birmingham, 35203, Phone
(205) 324- 1846,

Charles R. Gillenwaters and Braxton
Blake Lowe announce the formation of
Gillenwaters & Lowe and thal John F.
Scrogging has joined the firm as an
associate, Offices are located at 214
Calhoun Street, Alexander City, 35011,
Phone (256) 234-0724.

Miller, Hamilton, Snider & Odom,
L.L.C. announces that Kenneth A,
Watson has become a member of the
firm and that Kirkland A. Reid, Wendi
B. Molz, Hope T. Stewart, Giles G.
Perking, Benjamin H. Harris, 111, and
W. Kyle Morris have become associated
with the firm,

Pitts & Pitts announces that
Rickman E. Williams, 11l has become a
partner in the firm. |
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I111] LecisLative WRrap-Up

FRINNNNNNS. By Robert L. McCurley, Jr.

he Alabama Legislature adjourned the 2000 Regular

I Session May 15th. There were 1,571 bills introduced,
but only 512 bills passed, with 322 of them considered

appropriation, sunset or local legistation. Eighty-three bills

will apply to the state at large. Of these 83 hills, the following
are those that are most likely Lo be of interest to lawyers:

Law Institute-Drafted Bilis
SB-201—Mergers and Consolidation of Business Entities
Sponsored by Senators Roger Bedford, Steve French and
LT, Waggoner, and Representative Bill Fuller
This Act provides a convenient, simple way for different kinds of
business entities for profit to convert or merge with each other.
See Mabama Lawyer, November 1999, This Act will become
effective Oclober 1, 2000,

HB-391—Principal and Income

Sponsored by Senators Rodger Smitherman and Zeb Little
and Representalive Mike Rogers

This Act revises Alabama's 1931 law that will allow persons
to designate in their trusts how principal and income will be
distributed to hfe beneficiaries and to remaindermen,

See Alabama Lawyer, November 1999, This Act will become
effective January 1, 2001,

SB-129—Determination of Death

Sponsored by Senators Ted Little, George Clay and Larry
Dixon and Representatives Mark Gaines and Bill Fuller

This Acl provides a comprehensive legal basis for determin-
ing death. This amends Alabama's current law § 22-31-1, This
uniform act is already the law in 41 states, including Georgia
and Mississippi.

See Alebama Lawyer, November 1999, This Act became
effective July 1, 2000,

Other Gonoral Acts
SB-22—Taxpayer Advocate

This act creates the position of taxpayer advocate, with author-
ity to provide relief to the taxpaver when a tax has been erro-
neously assessed and collected or when a vefund has been erro-
neously denied. It is intended to set minimum precedures for
refund, § 40-2A-2 through -4,

(Continued on page 238)
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Does your law firm need
quick cataloging and Bates
stamping of case
documents?

Do you need accurate,

w7 " reliable and quick

retrieval of your
documents?

Would you like to have access to
every document in your case
whether you are in the office, at home, or

traveling?

Would you like to make sure you never lose or misplace

another document or file?

Would your time and that of your paralegal be better
spent on case work rather than filing and searching for

documents?

I you answered “yes” to any of these
questions, our document storage and
retrieval is for you, Century Document
Imaging has an impeccable reputation.
For 25 years we have specialized in docu
ment management. We are fast, accurate,
reliable and confidential. Our past has
been built on these qualites, and our
luture depends on them

Century can scan all your case docu-
ments and put them on a CD, enabling
you to retrieve them on your laptop com-
puter anywhere you go. Carry the entire
case documents, up to 15,000 pages on a
single CD. You never lose or misplace a
document or file because each one is
instantly retrievable from the CD. You can

even have duplicate CD's made for others
working on the case. When you have o
produce documents to the “other side”,
you can give them a duplicate CD, without
privileged documents,

No matter where you are located, you
may send your documents to Century for
imaging, or we can arrange for pickup. If
you prefer, we will even do the document
imaging on site without ever removing a
lile from the premises

Japer handling is a necessary part of
any business, especially the legal profes-
sion, Let us save you and your staff time
and headaches. Legal matters should be
left to the experts; document handling
should be, too! Call Century

CenTURY DOCUMENT IMAGING

Call today and ask for “Litigation Support.”
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404-262-23500

Birmingham. AL
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SB-149—Automobile Insurance, 55
Years of Age or Older

This Act provides that when the prin-
cipal operator of an automobile who is
55 years of age or older successfully
completes a motor vehicle accidence
prevention course, the certificate of
completion will be the basis for a reduc-
tion of automobile insurance premiums
for a three-year period,

SB-183—Community Notification Act
Amendment

This amends Alg. Code § 13A-6-67 and
§ 15-20-26 to provide for the prohibition
on establishing of residence or accepling
employment by adult sexual offenders,

SB-193—District Attorney Spouse
Fund

The District Attorney Spouse Fund is
repealed and transferred to the Alabama
District Attorney's Assoctation,

SB-218, HB-103-—Credit Cards

The use of credit cards is authorized
for any payments made to a county or
municipal office, department, agency,
board, or commission when authorized
by the county commissioner or munici-
pal governing body.

SB-221—Guardian of Adult Mentally
Retarded Child

This amends § 26-2A-102 to provide
an informal procedure for the custodial
parent of an adull child who is incapaci-
tated by reason of mental retardation to
be appointed guardian,

SB-224—Bomh Threats

This amends Ala. Code § 13A-11-11 to
provide the offense of false reporting of
a bomb is a Class C felony.

SB-238—Building Permits

Ala. Code § 34-14A-13 is amended to
require builders, when requested by the
issuing municipality, to submit a list of
the subcontractors who will be involved
in the construction project with the sub-
contractors’ physical addresses and phone
numbers within 15 days of the issuing of
the building permit. Should the builder
add other subcontractors to the project,
the builder will submit those names
within three working days of hiring.

SB-299—Terrarist Threat
This act makes it a erime to make a
terrorist threat,

SB-300—Family Court

Section 12-17-24.1 is amended Lo pro-
vide that counties that do not have juve-
nile courts to provide for the appoint-
ment of juvenile court judges and to
establish in all counties family court
divisions. It further repeals § 12-15-3.

S5B-329—Secretary of State
Corporation Fees

Sections 7-9-403 and 10-2B-1.2 are
amended to provide an increase in fees
for expedited services for corporations
and documents in the Office of Secretary
of State and also for expedited service
for filing of UCC security instruments.

SB-337—Safe Foods Act

This prevents the sale and delivery of
out-of-date foods. It provides that the
Department of Agriculture may bring
an action in circuit court.

SB-339—Telephone Fraud Schemes

Section 8-19-5 is amended to add an
additional deceptive trade practice of
making telephone communications
which are known Lo be false and which
offer a gift, award or prize.

SB-348-—Domestic Abuse Insurance
Protection Act

This act provides thal insurance and
health benefit plans cannot deny or
exclude coverage of victims of abuse
and provides the confidentiality of
records, § 10-4-115.

SB-415—Rape by Female

Sections 13A-6-61 and -62 are amended
to provide that females may commil the
crime of rape in the first or second degree,

SB-422—Discovery of Healthcare
Providers

Section 6-5-551 15 amended Lo provide
that in suits against healthcare providers
for breach of care, the Alabama Medical
Liability Acl doverns discovery. However,
any amendment to a claim must be
made al least 90 davs before trial.

HB-3—Ruilding Codes

Section 41-9-166 is amended to pro-
vide that any municipality may adopt any
building code published by the Southern
Building Code Congress International
and the National Electrical Code pub-
lished by the National Fire Protection

Associalion as its municipal ordinance as
it relates to private buildings, school-
houses, hotels, public and private hospi-
tals, and moving picture houses.

HB-7—Poll Watchers

Poll watchers are required to be resi-
denlts and qualified electors of the state,
thereby amending § 17-6-8.

HB-16—Domestic Violence

This act creates the crime of domestic
violence in the first, second and third
degree. Domestic violence in the first
dedree is a Class A felony, second degree
a Class B felony, and third degree a
Class A misdemeanor.

HB-30—Habitual Offender Law
Alabama's Habitual Offender Law is
amended Lo provide that for the habitu-

al offender law to apply far thivd or
fourth offenses, at least one of these
offenses must be for a "vielent offense.”
It amends §§ 13A5-8 through -9,

HB-76—Courthouse Pay Increase

Pay increases are provided for probale
judges, county commissicners, sheriffs,
Lax assessors, tax collectors, revenue
commissioners, and license commis-
sioners, and increases are also provided
for probale fees,

HR-82—DUI

This bill amends the current DUI law Lo
bring it into conformity with federal
guidelines, especially on the second
offense where a person must perform 30
days of community service {up from 20
days). It establishes a separate offense and
a new code section, 32-5A-191.4, for the
fourth conviction, which is a felony. The
punishment is one to ten years with a
minimum of 90 days if this is the person's
first felony offense, otherwise a year and a
day minimum. Prior offenses must be pled
and proved. The circuit courl has exclusive
jurisdiction over fourth offense DUIS,

HB-83—Sentencing Commission

This act establishes within the judi-
cial branch a Sentencing Commission
Advisory Council to study criminal sen-
tences, provide a stafl and report back
lo the legislalure before the 2002 leg-
islative session.

{Continued or page 240)
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HB-105—Fireirms

A county or city is prohibited from fil-
ing suit against the manufacturer of
firearms or ammunition for damages,
abatement or injunctive relief resulling
from or relating to design, manufac-
ture, marketing or unlawful sale of
firearms or ammunition, It further
makes a legislative intent that a fivearm
does not constitute an “unreasonably
dangerous activity and is not inherently
dangerous,” It further repeals the wait-
ing period and registration of pistols, §

13A-11-77.

HB-112—Right-of-Ways

Section 11-88-14 is amended Lo
require Lhat to use the right-of-ways of
public roads by water, sewer and fire
department authorities each must con-
tain the consent of the governing body,
whether it be the municipality or coun-
ty, and to post bond in the amount
required to restore Lo the pre-used con-
dition when excavation or other work 1s
done as requirved by the counly engineer.

HB-115—Abandoned Babies

When newborns are abandoned at
hospital emergency rooms, the hospital
has the authority to take possession of
the child, The parent who voluntarily
leaves the infant cannot be prosecuted
for abandonment,

HB-119—Credit Cards

Section 13A-9-14 15 amended to
expand the definition of illegal posses-
sion of credil cards or fraudulent use of
a credit card to include welfare cards or
electronic benefil transfer cards.

HB-126—Probate Judge Retirement
This bill amends § 12-18-113 to pro-

vide a new formula for calculation of

retirement benefits for probate judges,

HB-130—Multi-County Competitive
Bid Law

This amends Ala. Code § 41-16-21.1
to allow two or more counties, thal are
nol adjoining, to enter into joint pur-
chasing agreements subject 1o the com-
pelitive bid law.

HB-134—Mandatory Liability
Insurance

This creates a new § 32-TA-1 to
require proof of motor vehicle liability

insurance prior to registration and
licensing of vehicles.

HB-182—Extreme Cruelty to Animals
This establishes the crime of cruelty
lo dogs or cats where there is intention-
al, extreme cruelty o a domesticated

dog or domesticated cat,

HE-196—Paternity

This amends § 26-17-6 Lo extend the
statute of limitations for bringing an
action to determine paternily,

HB-200—Domestic Violence

Before a person is released from jail,
after having been arrested for domestic
violence crimes, a 12-hour cooling-off
period is provided,

HB-293—0pen Containers in Molor
Vehicle

It is unlawful for a person to possess
an open container of alcoholic beverages
in the passenger area of a motor vehicle,

HB-308—Ten Worst Delinquent Child
Suppoert Obligators

This provides for the publication of
the photographs of the ten most delin-
quent child support obligators in each
county, This publication can be on the
DHR Web site and in newspapers
around the state,

HEB-311—Foreign Language
Interpreters

In any stage of a criminal or juvenile
proceeding, if the defendant informs the
courl Lhat he or she does not speak or
understand English, the court must
appaint an interpreter,

HB-360—Medical Clinic Immunity
This repeals § 6-5-339 and provides
limited immunity from civil liabilily to
medical professionals who volunteer
their services al free medical clinics

withoul compensation,

HB-519—Nursing Home Residents
Being a resident in a nursing home is
prima facie evidence the person is a "pro-

tected person” which allows the
Department of Public Health to investi-
gate reports of physical abuse and neglect.

HB-671—Business Privilege and
Corporate Shares Tax

Technical corrections are made to Act
99-665 passed in Lthe 1999 Special Session,

HB-677—Mental Health Coverage

Health benefil plans must cover men-
tal illness with in-patent day treatment
and out-patient services,

HB-690—Adoption Records

Amended are §§ 26-9A-12, 31 and 32
of the adoption code relating to birth
certificates and identifying information
for adopted persons born in Alabama
and Lo pravide procedures for oblaining
copies of the original birth certificates,

HB-798—Tobacco Master Settlement
Agreement

This bill provides tobacco manufac-
turers not participating in the Master
Settlement Agreement Lo pay funds into
escrow in the state,

HB-955—Corporate Income Tax
Amendmeuots

This bill makes technical corrections
in Act 99-664 as it relates to tax exempt
status of limited liability entities.

Annual Meeting of the
Alabama Law Institute

The annual meeting of the Alabama
Law Institute will be held at 11 a.m. on
July 14th at the Perdido Beach Resort
in Orange Beach, in conjunction with
the ASB Aniual Meeting.

For information about bills and the
current legislative term, go to www.leg-
islature state.al.us.

For more information concerning the
Institute or any of its projects contacl
Bob McCurley, director, Alabama Law
Institute, at PO, Box 861425,
Tuscaloosa 35486-0013, fax (205) 348-
8411, phone (205) 348-7411, or Web
site, www law.ya.edufall, -l
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Coffee County

Established: 1841

The following continues a history
of Alabama's county courthouses—
their origins and some of the people
who contributed to their growth, If
you have any photographs of early
or present courthouses, please for-
ward them to: Samuel A. Rumore,
Jr., Miglioniico & Rumore, 1230
Brown Marx Tower, Birmingham,
Alabama 35203,

BUILDING ALABAMA’S COURTHOUSES

By Samuel A, Rumore, Jr,

Front view, Coffer County Courthouse, Eiba

Coffee County - Part |

he territory that would eventually

become Coffee County, Alabama
passed through a long list of jurisdic-
tional changes. At first it was part of
immense Adams County in the
Mississippt Territory, established on
April 2, 1799, Then it was included in
Washington County created on June 4,
1800, still part of the Mississippi
Territory, On December 21, 1804, the
territorial legislature reduced the area
of Washington County from approxi-
mately 27,500 square miles to a more
manageable area of 1,640 square miles.
They placed most of future Alabama,
including Coffee County, in what was
called Indian counlry, making it for a
time a non-county area.

On June 29, 1815, the Mississippi
Territorial Legislature designated
approximately 21,500 square miles of
the non-county area as Monroe County,
The future Coffee County, included in

Monroe County, hecame a parl of the
Alabama Territory when it was created
on March 3, 1817, On February 13,
1818, the area was removed from
Monroe Countly and became a part of
Conecuh County. A further subdivision
look place on December 13, 18149 when
the area was placed in Henry County,
Another division created Dale County
on December 22, 1824 which included
the future Coffee County. Finally, on
December 29, 1841, the Alabama
Ledislature created Coffee County.

The original Coffee County boundary
extended to the Florida line. The legisla-
ture reduced the tolal area of the counly
by more Lthan one-third when it created
Geneva County on December 26, 1868,
from parts of Coffee, Dale, and Henry
counties, The county area has remained
basically unchanged since the 1870s,

Coffee County was named for General
John Coflee, a hero of the Creek Indian
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Wir of 1813-1814 and the Battle of New
Orleans in 1815, Coffee was born in
Prince Edward County, Virginia on June
2, 1772, His father was a Revolutionary
War officer, In 1789, Coffee and his wid-
owed mother moved Lo Davidson
County, Tennessee, He worked as a mer-
chant and a surveyor,

In 1813 he led the mounted troops
under Andrew Jackson that fought in
the Creek Indian War, He served at the
decisive Battle of Horseshoe Bend in
1814, The next vear he led the cavalry,
again under Andrew Jackson, al the
Battle of New Orleans. Following his
military service, due to his experience,
as well as his friendship, with the politi-
cally influential Andrew Jackson, Colfee
was appointed surveyvor of the northern
district of the Mississippi Territory, He
laler became Surveyor-General of Lhe
Alabama Territory.

Upon moving to Alabama, Coffee
resided in Huntsville. He then became a
shareholder and the most aclive mem-
ber of the Cypress Land Company which
founded the town of Florence. He relo-
cated to Lauderdale County, Alabama,
and remained there as a survevor and
land developer until his death on July 7,
1833, Coffee is buried in the Coffee
Cemetery near Florence, Coffeeville on
the Tombigbee River in Clarke County
is also named for him.,

The early settlers of the future Coffee
County arrived in the 1830s, Many of
them came from Georgia and South
Carolina. They were small farmers who
established homesteads in the Alabama
wilderness, growing cotton, which soon
became the principal crop of the county.

The Alabama Legislature created
Coffee County on December 29, 1841
from the western portion of Dale
County, The Act establishing the county
named a five-member commission o
select the county seal location. The
members were Britton T. Atkinson,
James Claxton, Thomas Cole, John B,
Cruise, and Amos Wiggins. This com-
mission was authonzed to secure a seal
of justice nol to exceed 160 acres and
located nol more than six miles from
the geographical center of the counly.
They were also to erect a courthouse
and jail. The remaining land was to he
divided into lots and sold.

The legislative act called for the elec-
tion of county officers. However, there

Side vimus of preseni-day Cofee County Courthouss (Elba), the fourth courthouss buflt {o mroe (i
couniy’s meods

wits a provision that Dale County offi-
cials who resided in the territory that
hecame Coffee County could hold office
as Coffee County officials until their
Lerms expired as though they had been
duly elected in that county. The Act of
December 29, 1841 also mandated that
the county seat site would be called
Wellborn, This name was to honor
General William Wellborn who served
in the Creek Indian War in 1836-1837.
The first courts were probably held at
the courthouse for Dale County located
al Daleville,

The original law authorizing the
selection of the county seal was amend-
ed on February 1, 1843, This Act direct-
ed the sheriff te advertise an election to
be held on the first Monday in May
1843, the purpose of which was Lo select
a seal of justice for the county, The
results of this election are not known.
However, on January 23, 15845, the
Alabama Legislature appointed commis-
sioners one more Lime to select a coun-
ty seat location within one mile of the
center of the county. The site selected
became Wellborn, located approximately
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12 miles east of Elba.
The commissicners
sold lots and used
the proceeds to build
a log courthouse and
jail in 1846, A post

HISTORIC

COURT SQUARE

The first Coffee County Courthouse was atl
Wellborn and burned in 1851, This site glven by
John B, Slmmons when Elba wns selected the
county sent polling 58 more votes than Indigo

ffi : established Hend ([Clintonville) In o county election on
oflice was established October 5, 1852, The first bullding erected on
at Wellborn that this site was o two story frame structurc

Same year, burncd by

The choice of the
counly seat was nol
overwhelmingly
accepted and there
remained dissatisfac-
tion over the loca-
tion, due in part to
the inaccessibility of
Wellhorn from the
population centers of
the county, In March 1851, the court-
house burned to the ground. Though
no cause of the fire was actually deter-
mined, arson was suspected,

On December 16, 1851, the legislature
authorized a county tax for the purpose of
rebuilding the courthouse. Then, on
January 30, 1852, the legislature passed a
new Act calling for an election 1o be held
on the first Monday in August 1852, for
the purpose of selecting a permanent
counly seat. Three towns sought this
honor-Wellborn, Elba and Indigo Head.
The town selected had Lo provide the
county with a suitable courthouse and jail
free of charge Lo the county, This first
election eliminated Wellborn,

The runoff took place on October 5,
1852, The election was quite close but
in the end Elba had 491 votes, while
Indigo Head (later called Clintonville)
received 433 vates. Elba had a 58-vote
majority and the election commillee
declared Elba Lo be officially selectled as
the permanent county seal of Coffee
County.

After this election, Wellborn began a
steady decline, By 1866 the post office
was closed, Soon the town disappeared
from state maps altogether, Today it is a
dead town of Alabama and it contains
anly a few broken grave stones at a
cemelery to indicate the location of this
former county seal,

Elba began ils existence as a ferry
crossing over the Pea River, A Mr.
MeclLane started his ferry service some
time in the early 158305, The locale was
first diven the name of Bridgeville, A
post office was established at Bridgeville

wns suld ot

Wards Ralders, September 3. 1863
A new courthouse was completed In 1B67, This
bullding served Coffee County until 1881 and
imction,
In 1882 was enlarged in 1899,
the nevds of Coffee County.
the present courthouse In 1903,
Natlonal Register of Hlstorie Places,

A third bullding completed
Falllng to meet
it wns replaced by
Listed In the
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Historic marker af Elba Courthouse

on February 2, 1841, This name was
changed on June 20, 1850 to
Bentonville in honor of Thomas Hart
Benton, the senator from Missouri, who
had served in the Creek Indian War in
1813-1814 with both Andrew Jackson
and John Coffee,

The first settler al the site of the
future Elba was Kphraim King who
recorded his claim on February 17,
1836, In 1840 he sold his land to John
B. Simmons and his brother-in-law
Cappa T. Yelverton. These two men
aorganized the first store in the commus-

nity, the Simmons Mercantile Company,

John B, Simmens became the postimas-
ter for the town in 1850, The post office
was located in his store,

In late 1851, after the courthouse had
burned at Wellborn, the citizens of
Bridgeville, now called Bentonville,
decided thal they needed Lo rename
their town again with a name suitable
for a county seat. They could not decide
on i proper name so every voling age
male submitted a name. The names
were placed in a hat from which the
winning suggestion would be pulled out
during a public ceremony.

John B. Simmons had recently read a
hiography of Napoleon. He saw a simi-
larily between Napoleon's 1sland of exile
and the location of his town at the con-
fluence of the Pea River, Whilewaler
Creek and Beaver Dam Creek. The loca-
tion was nearly surrounded by the
streams. (This fact would have a signifi-
canl impact on the town's future.) By
chance, Simmons' suggestion of Elba
wis drawn out of the hat. Henceforth,

Bentonville became known as Elba and
Flha became the county seat of the
counly in 1852,

After the selection of Elba as the new
county seat, the town suffered an out-
break of yellow fever, The town {athers
decided to locate the town center back
from the river approximately one-half
mile to give Elba room to grow and to
reduce the potential for future yellow
fever eptdemics. John B, Simmons
donated the land for the courthouse
square and the lot for the jail. F M,
Gannons, Nicajah Harper and James N,
Cauthen served as a building commiltee
for the erection of a courthouse and jail
which had to be furnished to the county
withoul charge. Private donations for
the construction were necessary
because the town was not yet incorpo-
rated. A successful incorporation vote
took place on May 7, 1853,

The firsl courthouse at Elba was a
two-story, white frame building located
in the center of the town square, A
painted rail fence surrounded this
building, Early records show that the
county paid $2 per week for sawdust
service, Since Lhis was an eva where
tobacco chewing was common, the
presence of barrels of sawdusl for use
on Lhe courtroom floor was an absolute
necessity, Title Lo the courthouse was
conveved Lo Coffee County on
September 12, 1853,

Al the outbreal of the Civil War, the
probate judge of Coffee County was
Pierre Darcy Costello, an Irishman who
had been born in Dublin, educated in
New York, served in the Mexican War,
and then settled in Alabama. Costello
studied law in Elba and was the first
probate judge to be a lawyer, In 1861 he
organized local volunteers into
Company K of the 25th Atabama
Infantry Regiment, which fought in
Mississippi, Tennessee and Kentucky,
Costello was wounded on January 1,
1463 at Murfreesboro, Tennessee, and
died there on January 4, 1863,

While many men went off to war, a
Home Guard protected people and their
praperty in Colfee County.
Unfortunately, a group of northern
raiders and deserters, known as Ward's
Raiders, burned the county courthouse
on September 3, 1863, A marker is
located on the courthouse grounds hon-
oring Thomas P. Larkins, a member of
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the Home Guard, who was killed while
defending the Elba courthouse against
Lhe raiders. Many county records were
burned that day, though some were
saved. After the raid, the county had no
courthouse until 1867, Rooms were
rented for use by the county from C, 8,
Lee and R. P. Brooks, The rent paid was
$20 per month Lo each.

By April 1866, the county commis-
sioners appointed a building committee
Lo let a contract for a new courthouse,
Members of Lhe commiltee were J, B,
Simmons, J. W. Harper, A. V. Vaughn, B.
A. Cummings, and F. M. Rushing, who
would later serve as probate judge from
1892 to 1904, They contracted with
Major B. H. Lewis 1o conslruct a new
courthouse for a price of $4,600, He
completed the courthouse on June 4,
1867. This building was another two-
story, frame structure.

In May 1881, the county commission
determined thal the county needed a
new courthouse, The existing structure
could no longer be “salisfactorily
repaired.” In August 1881, the county
treasurer was directed Lo sell the old
courthouse to the highest bidder, who
then had to remove the structure by
September 15, 1881. The building was
sold for $150,

The countly commission next entered
into a contract with M. M. Tye for the
construction of Coffee County's firsl
hrick courthouse. Tyve had also designed
and built the Bullock County
Courthouse al Union Springs in 1871,
The new Elba courthouse was complet-
ed in August 1882, The county paid for
the building by levying a 5 mill property
tax. Another similar tax, levied in 1884,
paid for the construction of a new brick
jail in Elba, completed in 1886, In 1893
the county bought a fire-proof vault for
the courthouse at a cost of $1,100 and
later added an annex at a cost of $2,800,

In 1899, the courthouse needed addi-
tional space and the jail needed repairs,
The county issued "Courthouse
Improvement Bonds” to pay for an addi-
tion on the east end of the courthouse
and “Jail Building Bonds" to pay for the
jail repairs, These honds were paid off
hv the county on March 17, 1923,

Coffee County experienced a dramatic
population growth in the late 19th and
early 20th centuries. In 1880 the popu-
fation recorded hy the official census

Etha Courthouse, named to the National Register of Historic Places

was 8,119, This figure was less than the
1860 census lotal of 9,623, By 1900 the
population had more than doubled to
20,972, In 1910 it had grown to 26,119,
Due to this growth, the county needed
another new courthouse. This time
plans were drawn for an elaborately
designed structure, befitting a growing
county, to fill the court square. The
resulting edifice continues Lo serve the
county's needs.

The cornerstone of the present Colfee
County Courthouse in Elba was laid on
August 22, 1903 during the administra-
tion of Probate Judge F. M. Rushing.
The building is a two-story,
Romanesque structure. The deminant
features of the building are twin turrets
which flank a square clock tower that
rises majestically between them, The
front entrance of the courthouse
appears almost castie-like. The semicir-
cular turrets project from the building
and are Lopped by conical roofs and
finials, Each turret has lwo large rec-
tangular windows on the first floor that
match the first foor windows through-
out the building. Each turret has three
arched windows on the second floor and
these likewise match the second foor
windows throughout the structure. A
bricked archway above the entrance
connects the turrets, Above the
entrance-way is a balcony with a plain
balustrade. Opening onto the balcony is
a double door topped by a three-paned
fan window.

The cenler clock tower rises above
the entrance and balcony, It contains
three arched ribbon windows and a
non-functional balcony. A circular clock
is found on each side of the tower. The
clock faces are set in circular patterned
hrickwork. The clock tower is capped by
a pyramidal roof topped with a finial,
The building is constructed of red brick
and is rectangular. It has a hipped-on-
hipped roof. The dark roof, contrasled
with the while trim of the building,
gives the structure an appealing appear-
ance. This 1903 courthouse not only
continues Lo serve the residents of Elba,
hut stands as a symbol of continuily
with the town's early history. It was
named to the National Register of
Historic Places on May 8, 1973, .

(To be continued)
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Rumora, Jr.
Samuet A Aumora, Jr
o8 graduato of he
Uiniveraity &1 Noba
Darna and tha
Linlvoraity af Alnbarmia
School af Law. Mo
oyl as 'ounding
chaifparson of the
Alnbama Sinle Bars Family Law Seclon and In
In practice in Birmingham with he firm of
Miglionico & Rumate. Rumore served ao the bar
commissionn o the 10th Cicuit, place numirer
fout, and as & mamber of The Alabama {awper
Editorinl Board. He is the ourren presidenhalact
of Iha atala bar and will become presidont thig
month, Ho 18 & ratired colonal in the Uniled
Statas Army Resaive JAG Corpb

The Mabis Lawger HUHLY TD00 ;74N




By J. Anthony Mclain, general counsel

Uncooperative
Client is
Grounds for
Permissive
Withdrawal

J. Anthony MclLain

Question:

“This is to follow up our conversation
of last week in which we discussed my
firm's position in a lawsuil in South
Alabama. Please accept this letter as my
Jaw firm's request for guidance on the
question of whether we may ethically
withdraw from Lhe case at this point.

A brief rendition of the facls of the
case may be helpful Lo you, In May of
1991, my law firm kecame involved in a
lawsuit in ABC County, Alabama, We
filed suit alleging, among other things,
breach of contract, fraud, and environ-
mental damage.

The facts which gave rise to the law-
suit are as (ollows: AL one time, our
clients were the owners of a 250-acre
tract of property near the City of
Anywhere, Alabama. Our clients fell
into financial difficulty and found it
necessary to sell this tract of land. The
defendant in the ABC County lawsuit is
the purchaser of the properly. The
defendant purchased the entire tract
with the exception of a one-acre parcel
which sits in the middle of the tract.,
Our clients' dwelling sits on this one-
acre parcel, Our clients have access to
his property by way of an access case-
ment which runs from his one acre to
the public highway. A rough sketch of
the property is enclosed to aid you in
visualizing the area.

As part of the conveyance, our clients
negotiated a right to repurchase the
property within three years of the sale.
There is some question as o whether
our clients will ever be in a position to
exercise the option due Lo their finan-
cial condition.

Subsequent Lo the sale of the property,
the defendant began Lo do a considerable
cleanup operation on his newly pur-
chased property. The defendant began to
tear down a number of old, rotled chick-

OPINIONS OF THE GENERAL COUNSEL

en houses which were on the property,
The defendant also destroved and com-
pletely rebuilt a dam for a large pond on
the property. Furthermore, the defen-
dant cleared a good deal of what he con-
sidered ‘trash’ trees from the preperty.
During his cleanup operation, the defen-
dant began to dig large pits on the prop-
erty. Old tires were trucked to the prop-
erty and thrown into the pits along with
trash generated from the tearing down
of the chicken houses and clearing of the
trash trees. All of the materials in the
pils were then set afire and allowed to
burn freely.

These pits with burned refuse in
them amount Lo an illegal dump under
ADEM regulations. Thus, we filed a law-
suit against the defendant because of
this alleged fraud and breach of ¢con-
tract, Our theory is that the illegal
dump amounts to an unreasonable and
bad faith interference with our clients’
right Lo repurchase the properly within
Lhree years.

Subsequent Lo our filing of the law-
suit, one of our clients bigan what
amounts to a feud with the defendant.
Our client has become involved in sev-
eral petty disputes with the defendant,
which in our view, has materially
diminished our ahility to represent him
in this case,

The first indication of & problem
came Lo us several months ago when
our client was accused of malicious
mischiel in the second degree, The
defendant alleged that our client had
maliciously damaged a callle gate
which he had placed up an his property,
The gate was also al the point of the
beginning of my client’s access ease-
ment to his reserved one acre of proper-
ty. However, al that time, the defendant
had not placed a lock on the gate nor
had he restricted my client’s access to
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his property in any way. Despite this
fact, my client admitled that he had
taken the gate off the hinges and had
hent its hinges in such a way as Lo pre-
venl its being rehung. This case was
eventually tried in XYZ Municipal Court
and our client was convicted of mali-
cious mischiel,

After this incident, | explained to our
client that he must refrain from these
petty squabbles with the defendant. | told
him in no uncertain terms that if he had
a problem with the defendant he should
call me first before he did anvthing.

Recently, | received a call from the
defendant's attorney. He informed me
that the defendant's gate had been left
open and that the defendant’s cows had
heen allowed to wander away from the
property, This created a significant haz-
ard to area molorists.

I confronted my client aboult this
incident. He did not deny that he left
the gate open and allowed the defen-
dant's cows to escape, However, he did
state to me that he would not ‘recog-
nize' the defendant’s right to put up a
gate on the properly because he consid-
ered it to be an unreasonable interfer-
ence with his access easement. My
client contends that he owns the prop
erty which is described within the
bounds of the access easement, Despile
my best efforts to explain to him the
rights of an easement owner, he con-
Lends that he owns the area described
within the easement and will tolerate
no interference with il.

After this latest incident with the
defendant’s cows, the defendant's lawyer
and | discussed a compromise whereby
the defendant would be allowed to pul a
lock on his gate so that he would

know it would be secure. However, the
defendant would provide my client with
i kev to the lock so that he could freely
have access to his property. I relayed this
proposition to my client and he flatly
refused to go along with it. He still con-
tends that he owns the easement proper-
ty and that he should not have to have a
key to get onto his own property,

At this point. it is obvious to me that
my client does nol wish to heed my
advice nor does he intend to cooperate
in my firm’s representation of lim. On
the conlrary, it is obvious to me that my
client Intends to continue his petly feud
with the defendant. It is obvious to me

and my partners that our case has
already been materially damaged by our
client’s actions thus far. Our question is
whether we may ethically withdraw at
this point because our ¢lient refuses to
cooperate with us or follow our advice.”

Answer:

You may ethically withdraw from rep-
resentation of your client at this point
due Lo your client's refusal to cooperate
with you or follow your advice,

Discussion:

The applicable ethical principle con-
cerning your fact situation is found at
Rule 1.16, Alabama Rules of Professional
Conduct (ARPC), specifically, subsection
{b}(3), which states as follows:

"Rule 1.16 Declining or
Terminating Representation

(b} Excepl as stated in paragraph (c), a
lawyer may withdraw from repre-
senling a client if withdrawal can
be accomplished without material
adverse effect on the interests of
the client, or il:

{(3) the client insists upon pursuing an
objective that the lawyer considers
repugnant or imprudent,”

Pursuant to Rule 1,16(h){3), you may
withdraw from representing the present
client since the client has demonstraled
bv his past actions his refusal to heed
your advice and conduct himself in
accordance with applicable law. As stat-
ed in the Comment to Rule 1.16:

“Withdrawal is also justified if the
client persists in a course of
action that the lawyer reasonably
believes 15 criminal or fraudulent,
for a lawyer is not required Lo be
associated with such conduct even
il the lawyer does nol further it."

Based on the prior misconduct and
conviction of your ¢lient, and his refusal
to accept the requirements of the law
applicable to the property rights he pos-
sesses, you may ethically withdraw from
representation of the ¢lient. This con-
clusion is further supported by your
belief, based on your clienl’s previous
actions, that he will, in the future, con
tinue to refuse to follow your advice and
possibly contravene other laws applica.
ble to his particular situation.

Consistent with vour withdrawal,
please heed the provisions of Rule
1.16{(d) which states as follows:

“Rule 1.16 Declining or
Terminating Representation

{d) Upon termination of representation,
a lawver shall take steps to the
extent reasonably practicable to pro-
tect a client's interests, such as giv-
ing reasonable notice to the client,
allowing time for employment of
other counsel, surrendering papers
and property to which the client is
entitled and refunding any advance
paymentl of fee thal has not been
earned. The lawyer may retain
papers relating to the client to the
extent permitted by other law.”

Strict compliance with the provision
of the Rules of Professional Conduct
would ensure transition for the client to
possibly substitute counsel, and likewise
conform your conduct in these matlers
to the Rules of Professional Conduct. W
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AUTHORS OF ALABAMA
A Look at the Diverse Work of
the State’s Attorneys

by Rhonda Sessions Gregg
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he history of a profession and a city. A collection
of philosophical memoirs and articles. The mem-
ories of an elderly man. A correspondence with
the devil, A law professor's secrel past. The consequences of a
dead man's sins. An eclectic literary collection? Without
doubt. Yet, the authors of all the works described have a
home state and a profession in common, Here, the similari-

Lies stop. From histories to fictional thrillers, the works creal-

ed by the following six authors are as unique as the people
who created them.

Patricia B. Rumore

“I quickly found out that when you write a history of the legal
profession, you write a history of the city,” says Patricia B,

\7/(/// //( / J
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\ Hisiory of the Legald Profession

it Birminghaon

Lawyers in a New South Cily: A History of the Lepal Profexsion in
Birminghum by Patricia B. Rumore

| &5

Rumore, an attorney who is currently
administering her husband's firm,
Miglionico & Rumaore in Birmingham,
"Lawyers are so integrally connected
with evervthing that happens. As [ wrote,
the book inevitably evolved inte a history
of Birmingham from Lhe perspective of
the legal profession,”

Rumaore was recruited by the History
and Archives Commitlee of the
Birmingham Bar Association Lo write a
history of the legal profession in
Birmingham. Released in March of this year, Latwyers in a New
South City: A History of the Legal Profession in Birmingham
goes back to the founding of the city in 1871,

“I did a number of interviews in collecting information,” says
Rumore. “But 1 also went to original sources like the archives of
the Birmingham Public Library and the minutes of the
Birmingham Bar Association. As far as stories thal are the most
familiar to readers, the '60s is the highlight. For every issue,
there were lawyers on each side. Your heroes depend on your
perspective.”

Although created with members of the Birmingham Bar
Association in mind, Rumore says that anyone interested in
history would be interested in the book, "Birmingham has a
tremendously interesting history, Writing this book made me
proud Lo be associated with the legal profession.”

Fatricio B, Rumare

FA. “Berry” Flowers, Ll

In the words of Birmingham attorney Berry Flowers,
“Lawyers know how to get things done.”
Whether he's searching the nation’s
libraries for obscure philosophical arti-
cles or moving to another country to be
near the source of his subject matter,
Flowers does whatever if takes Lo gel
the job done in pursuing his literary
endeavors as an author and an editor.

In 1992, Flowers co-authored a book
titled Products Liability Law, Loss
Control, and Insurance. "The first third
of the book is about products liability law
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dealing with equipment,” Flowers explains. “The next third deals
with loss control, and the last part is about products liability
insurance, The book was published by the National Association
of Manufacturers for its members.”

As an editor, Flowers's interests are much different. *1 did not
study philosophy in college, but I started reading philosophy
when I got out of law school,” says Flowers. “In my reading, |
kepl coming across the name Ludwig Wittgenstein, one of the
most influential philosophers of the twentieth century. There
was no complete biography of him at the time; his biography
was not published until December of 1990, But there were some
articles, and all mentioned that Leo Tolstoy's The Gaspel in Brief
had a great impact on him. | tried to buy a copy of this book in
1981, but I found out the book was out of print. Although I peri-
odically checked at bookstores, it never came back into print, 1
finally found a copy through an antiquarian book dealer in 1991,
| edited the book, which was already in English and wrote a pref-
ace in which | discussed the impact of the book on Wittgenstein.
[ got two offers, but I decided to go with the University of
Nebraska Press because the book will stay in print longer with
an academic publisher than with a commercial one.”

At around the same time Flowers edited the Tolstoy book,
he began writing his own work on Wittgenstein. Just as he
was getting started, however, he got the opportunity to edit a
four-volume collection of memoirs, recollections, and articles
on the philosopher titled Portraits of Wittgenstein, "When 1
was working on the book, I took a leave of absence and
moved to Cambridge, England where Wittgenstein studied
and taught," says Flowers. “The work consists of 79 articles.
do appellate work so | have pretty good research skills. | was
able to track down articles | didn't have in my possession and
get copyright permission from various authors and editors,
My experience as a lawyer has taught me how Lo get things
done and to work under deadlines, Working on this book was
a gratifying and unique experience,”

Frank Turner Hollon

For Frank Hollon, writing was something he did for him-
self. He never expected to be published, After writing a novel
while in law school, he put the manuscript away and didn’t
think of it again for ten years. “By coincidence, 1 made friends
with a guy who owns a bookstore,” says Hollon, “One day, |
overheard him talking with an editor about how difficult it
was to publish a book. | eventually got up enough nerve to
tell them about my story,”

FRANK TURNER FIOTLON

The Paing of Aprif by Frank Turner Hollon

Published in October of 1994 by Over
the Transom Publishing Company, Inc.,
The Pains of Aprdl conveys the recollec-
tions of an old man in a rest home on
the Gulf Coast, The book, which is writ-
Len in journal form, covers a one-year
Lime span, from the man's 86th birthday
in April to his 87th birthday the next
April. "People oflen ask me why a 26-
year-old, which is the age | was when |
wrote the book, would wanl to be think-
ing like an 86-year-old,” savs Hollon.
“Looking back over the ten years that
have gone by, | think 1 had some personal things happening in
my life that made me wish I had the wisdom of an older person.
| asked mysell what my priorities would be if | was 86 instead of
26. What would [ think of my school, my girlfriend, or my fami-
Iy if | was my grandfather’s age? | think the theme of the book
is that people never stop learning and getting better,”

Frartk Turner Hollon
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Hollon is in the process of working on his second book,
The God File, which tells the story of a wrongfully impris-
oned inmate’s attemplt to find evidence that God exists.
“During the course of his 22-year imprisonment, the inmale
keeps a file, which includes smaller files with titles such as
suicide and fear,” says Hollon. “Within those individual files,
he keeps notes on how he sees evidence of the existence of

sod. For instance, suicide is a real option for him. He is in
the waorst place a person can imagine, and he is wrongfully
accused. Yet, he doesn't take his own life.”

Hollon, who is a partner in a law firm in Robertsdale,
Alabama, says he tries to keep his legal career and his writing
separate, "l enjoy practicing law, but writing is my escape,”
says Hollon, “This book is very personal to me. That's why |
never actively tried to get it published. It's one thing to stand
in front of a jury and talk about someone else'’s business. It's
another thing to talk about something personal. If I worry
about what others think, 1 will lose my edge. That's why |
wrile for myself.”

Norman Jeimundsen. Jr.

Due o overwhelming personal and professional obligations,
finding the time to write is an insurmountable obstacle for
many aspiring attorney authors, But
Norman Jetmundsen made time Lo
pursue his passion. “lust before I start-
ed writing the novel, my wife gave
birth to triplet boys, My new responsi-
bilities as a father combined with the
demands of maintaining a full-time law
practice left little lime for anything
else, | would write at night after the
boys went to sleep or on planes, [ tried
not to let it interfere with work or fam-
ily, but [ found I really enjoyed writing.
It was a nice outlet.”

Jetmundsen's first book, The Soulbane Stratagem, was
published in October of 1999 by John Hunt Publishing in
England. The book is a follow on C. 5. Lewis's book, The
Screwtape Letters about a senior devil named Screwtape and
a junior devil named Wormwood who plol to tempt a
“patient” away from God. “I lived in Oxford in the early eight-
ies and studied at Magdalen College,” says Jelmundsen. “One
day, | started thinking about Lewis's book, and 1 had the idea
of continuing the story. What if new letters from Screwtape

Normun Jefmundsen, Jr.

and Wormwood came out? What would they say now? Lewis's
book only contains letters from Screwtape; Wormwood never
speaks. My book is a mystery thriller, Cade Bryson, a student
al Magdalen College, stumbles upon correspondence between
Foulheart, a senior devil, and Soulbane, a junior devil. The
discovery takes the student on a spiritual journey. He eventu-
ally finds Soulbane’s reporl to Foulheart, and, like the charac-
Lers in The Screwtape Letters, the evil characters are pleased
with the state of the world."

The devils’ perspectlives are naturally reversed, which pre-
sented certain challenges for Jetmundsen. "Writing from the
standpoint of someone with no compassion was almost suffo-
cating,” says Jetmundsen. "Tryving to accomplish this in a way
that didn't turn off readers was extremely difficult.”

Because The Soulbane Stratagem was published in
England, and the story takes place in Oxford, Jetmundsen and
his wife, Kelli, went to Magdalen College to launch the book.
“Friends and family members got to go over with me. Il was
very exciting.”
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The Soulbane Stratagem by Norman Jetmundsen
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Karl B. Friedman

When Karl Friedman sel out Lo write his novel, he had one
single purpose in mind—to make an unusual gift to his wife,
“Not a soul knew aboul the novel
except myself, my secretary, and my
publisher,” says Friedman, “My wife,
Gladys Friedman, has been my wife for
52 years, She had everything else she
wanted, but nobody had ever written a
hook lor her”

Friedman, who works with Sirote &
Permutt, P.C., in Birmingham, has
been practicing law for more than 50
years. His first work of fiction, The
Professor, was published by Black Belt

Karl B, Friedmuan
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The Professar by Karl B, Friedman

Press on April 17 of this year, "] was born here in Birmingham
and lived on a little street on the west side of St Vincent's
Hospital," says Friedman, “Behind us was a black ghetto ful)
of people living in the worst poverty imaginable. | wanted to
report in fiction what occurred in that community, The main
character, Joseph Jasper Smith, is born in poverty and
hunger, but becomes very successful as an attorney. His law
career is cul short after a victory against the most powerful
law firm in Birmingham, and he embarks on his second
career as a law professor. Eventually, a group of his students
solves the mystery behind the reason he quit practicing law
and discovers that their professor is also their friend. The
span of the character’s life covers 100 years, from the carly
1900s to the end of the century, A lot happens in the city dur-
ing this time. | think the book illustrates some attitudes and
events that people who lived through those eras will recall
and regret.”
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The book is written entirely from Friedman's own memo-
ries. Some of the events in the story are based on true-life
experiences of Friedman or his clients, "One of the most diffi-
cult aspects of writing the novel was trying to get the actual
facts of what happened in that century into a timeline that
would make a fictional story,” says Friedman. 1 had to move
some dates. Some cases which really did happen may not be
in chronological order,”

Friedman says that since The Professor has been published,
he plans to devole his energy Lo his law career, a career path
thal has become a family institution. Friedman's son, Mark, has
heen practicing with Sirote & Permutt, P.C, for more than 20
years, and his two daughters, Tracy Friedman Stein and Lauren
“Lolly" Friedman Miller, practice law in Housten, Texas,

- 1
Michael Stewart

Since he was 13 vears old, Michael Stewart knew he wanted
Lo be a writer. Although many adults abandon their adoles-
cent dreams, Stewart took a leap of
faith and actually made his a reality. “1
always wanted to try to be a profession-
al writer,” says Stewart. “1 saved
money. 1 took a writing course, and |
decided to go for it

Although he was first told there was
no market for legal mysteries, he even-
tually found an agent whe was more
interested in his writing than what was
selling. Stewart's fivst book, Sins of the
Hrother, was o success, and the allor-
ney was soon reassured that he had
made the right decision in pursing his
dreams of being an author. Published in October of 19949 by
Putnam, the murder mystery has garnered wide eritical
acclaim. "The story is about a young Mobile attorney named
Tom Mcinnes who has just left a large law firm and gone oul
on his own," says Stewart. "He gels a phone call to find out
his brother is dead, Tom soon gels involved in the sins of his
brother as he begins investigating the murder.”

Stewart's nexl book, Dog [sland, is due oul in October of
this year, "This story centers on the same character, Tom
Mclnnes,” says Stewart. "On an island off the Florida panhan-
dle, a young girl who 1s wandering the beach looking for a
place to sleep witnesses a murder, She goes to a friend of Tom

Michael Stewart

McInnes for advice. Tom tries to advise her, but she can't go
to the police because she is a runaway. The story involves the
illegal trade along the panhandie and deals with the clash
between the Cubans and the long-time residents,”

According to Stewart, the endings of his books are as big a
surprise to him as to his readers, "Plotting is the hardest parl
of writing for me,” savs Stewarl, "Initially, I just sit down and
start writing, | wouldn't have any fun if | knew who did it
rom the beginning. At the end, when | find out who the killer
is, [ laok back through the book and see all kinds of clues.”

Stewart admits thal the success he has found is rare. "No
one should quil their job to write a book. | had been working
and thinking about doing this for a long time. It's very
unusual to make a living as a full-time writer.” o

SINS OF THE BROTHER

MIKE STEWARI

Sins of the Rrother by Michael Stewar|
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awsuits against local governmen-

tal entities, their officers and

employees are frequently assert-
ed under federal law, i.e., 42 US,C,
§ 1983, or other similar statutes,
However, in addition to liability issues
facing local governments under federal
law, there is a separale body of law gov-
erning state law claims against local
governments,

1. Generally:

(a) Liability of municipalities

Section 11-47-190, Code of Alabarna
1975, Alabama limits the
respondeat superior liability of munici-
palities to claims arising out of “the
neglect, carelessness or unskillfuiness”
of their officers or emplovees, This
restriction limits vicarious liability
claims against an Alabama municipality
to negligence-based claims only.
Intentional torl daims as malicious
praseculion,' civil conspiracy,” willful
and reckless misrepresentation and
promissory fraud’ or outrage’ may nol
be maintained. In addition to prohibil-
ing intentional tort claims, § 11.47-190
has also beern held by the Supreme
Court of Alabama to preclude liability
for claims of wantonness against a
municipality.® The supreme court has
held, however, that § 11-47-190 does
not prohibit the imposition of liability
upon a municipality for “gross negli-
gence,” holding that “'gross’ when used
in connection with the word ‘negli-
gence' implies nothing more than sim-
ple negligence,™

Even though § 11-47-190 appears on
its face to only permit the assertion of
negligenice-based claims against a
municipality, the Alabama Supreme

Court has held that "negligent” assault
and battery and “negligent” false
imprisonment claims may be asserted
against a municipality arising out of an
arrest.” The court has held thal where
excessive force is used upon a plaintiff
during the course of an arresl, such can
constitute an “unskillful” use by a law
enforcement officer of more force than
15 called for under the circumstances.”
Likewise, the supreme courl has held
that where it is alleged that a law
enforcement officer is “careless” or
“unskillful" in making an arrest on less
than probable cause or under other cir-
cumslances where the arrest might be
unlawful, a cause of action will exist
under § 11-47-190 for false arrest or
false imprisonment.’

(b} Liability of municipal officers
ard employees

The prohibition against intenlional
tort claims contained in § 11-47-190
applies ondy to lawsuils against a
municipality itself. Section 11-47-190
does notl prohibit the assertion of inten-
tional tort claims against individual
employees,

(c) Liability of couniies

There is no county counterpart
statute to § 11-47-190 which limits the
ltability of counties to negligence-based
claims. Accordingly, unlike municipali-
ties, Alabama counties may have liabili-
ty for intentional, as well as negligence-
based, claims of counly employees,

Unlike municipalities, counties gener-

ally have very limited liability in the law
enforcement area, In 1987 the supreme
court held in Parker v. Amerson'® that
an Alabama sheriff is ro? a county offi-
cer for the purpose of imposing liability
upon Alabama counties for actions aris-

ing out of law enforcement activities of
a sherifl, In Parker the supreme court
held that an Alabama sheriff is a stafe,
not a county, official, The supreme
court in Parker stated: “A sheriff is not
an employee of a counly for purposes of
imposing liability on the county under &
theory of respondeat superior.”" Based
on Parker, the supreme court has also
held that a county has no liability for
the law enforcement acts of a deputy
sheriff.”

Liability of an Alabama county arising
out of the operation of the county jail is
somewhat complicated, Under Alabama
law, the legal custody and charge of the
jail is vested in the sheriff of the
county.” The authority of the sheriff
over the jail is totally independent of
the county commission.” As a conse-
quence, an Alabama counly cannot be
liable for state law claims arising out of
acts or omissions of the sheriff in con-
nection with the operation of the jail."
However, because § 11-14-10, Code of
Alabama 1975, requires an Alabama
county to “maintain a jail” within the
county, there is an affirmative duty
upon the county to maintain the jail in
a slate of good repair.” If a jail inmale
suffers an injury arising out of some
defect in the physical facilities of the
jail, the county can have liability for the
injury,"

2. Punitive
damages

Punitive damages are not recoverable
against any county or municipality in
Alabama “or any agency thereof” under
§ 6-11-26, Code of Alabama 1975, § 6-
11-26 does not, however, bar recovery of
punitive damages against individual

e Aabam Laver
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public officers or employees. Section 6-
11-26 also does not prohibil the institu-
tion of wrongful death actions against
counties or municipalities. Section 6-
11-29, Code of Alabama 1975, specifi-
cally exempts the applicability of § 6-11-
26 to actions involving wrongful death.

3. Statutory cap
on damages

Section 11-93-2, Code of Alabama
1975, provides a cap of $100,000 on the
recovery of damages “for bodily injury
or death for one person in any single
oceurrence.” There is a $300,000 aggre-
gate cap "where two or more persons
have claims or judgments on account of
bodily injury or death arising out of any
single occurrence.” Property loss claims
are limited to “$100,000 for damages or
loss to propertly arising out of any single
occurrence,”

This statute applies only to state law
claims; it does not apply Lo any federal
claims which a plaintiff may have
against a governmental entity.” The
supreme court has held that, because of
the language of the cap limiting its
applicability Lo claims arising out of
“hodily injury or death,” the statutory

cap does not apply to claims for “intan-
gible injuries,” such as a retaliatory dis-
charge claim by an emplovee alleging
that he was wrongfully terminated from
his employment for filing a Workers'
Compensation claim."

There is a $100,000/$300,000 aggregate
statutory cap on damages in actions in
which both the municipality and ils
employees are joined as defendants.
Section 11-47-190 provides that “no
recovery may be had under any judgment
or combination of judgments, whether
direct or by way of indemnity or other-
wise, arising out of a single occurrence,
against a municipality, and/or any officer
or officers, or employee or emplovees, or
agents thereof, in excess of a total
$100,000 per injured person up to a maxi-
mum of $300,000 per single occurrence.”

There is no counterpart statute to §
11-47-190 in the area of county employ-
ee liability. However, in Smitherman v,
Marshall Courtty Commission,” the
Alabama Supreme Court held in a road
defect case, that claims againsl mem-
bers of a county commission and a the
county engineer in their official capaci-
ties were subject to the $100,000 cap
contained in § 11-93-2, The court noted
in Smitherman that the statutory defin-
ition of “employee” under the statute

containing the cap included “persons
acting on behalf of any governmental
entity in any official capacity” and
included elected officials of governmens-
tal entities.” Although thal portion of
the cap statute which established the
$100,000 limitation did nol specifically
refer to claims agdainst "employees,” the
court held that “[tlo hold that the caps
of § 11-93-2 did not apply to claims
against the county commissioners and
the county engineer in their official
capacities would effectively repeal that
Code section, because the plaintiffs
would simply file their actions against
the employees of a governmental entity
instead of the governmenlal entity
ilself™

4. Ante litem
notices

Under Alabama law, prospective tort
plaintiffs must file pre-lawsuit notices of
claim with the city clerk or the county
cammission within a certain period of
time after the occurrence of the matters
giving rise to the claim. Failure to do so
bars any later claim, There are differing
rules regarding the time within which
the anfe Htem notices of claim must be
filed with municipalities and counties,
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{a) Claim against municipalities

Section 11-47-23, Code of Alabama
1975, provides that “all claims against [a)
municipality {(except bonds and interest
coupons and claims for damages) shall
be presented to the Clerk for payment
within two years from the accrual of said
claim or shall be barred.” With regard to
tort claims, § 11-47-23 requires that
“le]laims for damages growing out of
torts shall be presented [to the city clerk]
within six months from the accrual
thereof or shall be barred.” Although
§ 11-47-23 requires that such claims be
filed with the city clerk, the commence-
ment of a lawsuit within the six-month
period has been held by the Alabama
Supreme Court to satisfy the require-
ments of this section,”

Section 11-47-23 only applies to
actions hrought against a municipality
itself; it is inapplicable to actions
brought against city employees,” The
ante litem notice provisions of § 11.47-
23 apply only to state law tort claims;

§ 11-47-23 is inapplicable to actions
brought under 42 11.5.C. § 1983 in
either federal court” or state court,”

(b) Claims against counties

An ante literm claim must be filed
with the county commission within 12
months of the accrual of the claim oy
else the claim is barred.” A county com-
mission has a period of 90 days within
which Lo act upan the claim, If the
commission fails lo act upon the claim
within 90 days, the claim is automati-
cally dented by operation of law and a
lawsuit may then be filed.®

5. Immunity
defenses
available to
state law tort
claims

(a) Absolute immunity

The Alabama Supreme Court has held
that because an Alabama sheriff is a state

officer, the sheriff has absolute immunity
from monetary damage claims under
Article 1, § 14 of the Alabama
Canstitution of 19017 This absolute
immunily has been held by the supreme
court to bar damage claims for false
arrest and malicious prosecution,” negli-
gence and wantonness in the hiring of a
jailer who sexually assaulted an inmate,™
the mistaken release of an inmate who
later robbed the plaintiffs,” negligent
and wanton failure to provide medical
care Lo an Inmate,” a high speed
pursuil,” failure to arrest a drunken dri-
ver who later killed a motorist,” negli-
gent and bad faith service of process,™
failure te maintain safe electrical fixtures
in a jail resulting in the electrical shock
to an inmate,” and trespass and conver-
sion.” This absolute immunity has also
been held applicable to deputy sheriffs,
whom the Alabama Supreme Courl have
determined are extensions of the sheriff,
and therefore, are also executive officers
of the State of Alabama entitled 1o § 14
sovereign immunity,”

There are no reported state court
decisions discussing the issue of
whether a jailer (as opposed to a deputy
sheriff) has absolute immunity under §
14 from state law claims. The Eleventh
Circuit has considered this issue and
have held that jailers and correctional
officers serve as the alter-ego of the
sheriff in the area of jail operations, in
similar fashion to deputy sheriffs in the
area of law enforcement, and, as such,
are entitled to the same § 14 immunity
from state law claims as the sheriff.*

{b) Discretionary function immunity

Under Alabama law, “discretionary
function” immunity from “tort liability is
afforded to public officials acting within
the general scope of their authority in
performing functions that involve a
degree of discretion,”™ The source of this
doctrine of discretionary function immu-
nity is § 895D Restalement (Second) of
Torts which govems immunity from tort
liability of public officers® In determining
whether a particular action of a public
official constitutes the exercise of a discre-
tionary function, “[c]ourts must make

this assessment on a case by case basis.""
The supreme court has described discre-
tionary acts as “those acts |as to which)
there is no hard and fast rule as to course
of conduct that one must or must not
lake and, if there is [a] clearly defined
rule, such would eliminate discrimination
one which requires exercise in judgment
and choice and involves what is just and
proper under the circumstances."™

The Alabama appellate courts have
reached differing conclusions on the
applicability of discretionary function
immunity to local governmental officials
depending upon the status of the official,
and the nature of the conduct at issue In
MeCluskey v, McCraw," the court of civil
appeals held that a county engineer had
discretionary function immunity with
regard to claims that he had failed to
insure that a bridge on a county road in
the county was reasonably safe for travel,
In Tuscaloosa County v. Henderson ™ a
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county license inspector was sued for
malicious prosecution, defamation,
abuse of process, negligence, wanton-
ness, and outrage, The plaintifi alleged
that the license inspector had had the
plaintiff arrested for operaling a business
without a license when the plaintiff was
not, in fact, operating a business. The
court of civil appeals stated that, with
regard to the conduct at issue, i.c., deter-
mining whether the plaintiff was operat-
ing a business without a license, the
license inspector was performing only a
ministerial function and was not entitled
Lo discretionary function immunity.

(e) Immunity available to law enforee-
ment officers

On April 26, 1994, the Governor signed
into law Act No. 94-640, which is present-
Iv codified as § 6-5-338, Code of Alubama
1975, Section 6-6-338 provides that law
enforcement officers “shall have immuni-
ty from Lort liability arising oul of his or
her conduct in the performance of any
discretionary function within the line and
scope of his or her law enforcement
duties.” The supreme court has interpret-
ed § 6-5-338(a) as providing "discre-
tionary function immunity to municipal
police officers unless the officer's conduct
is 50 egregious as Lo amount to willful or
malicious conduct or conduct engaged in
bad faith.""

Both the Eleventh Circuit and the
Alabama Supreme Court have held that
the procedural framework for analyzing
discretionary function immunity claims
has a two-pronged inguiry.” The first
prong involves proof by the defendant
officer that the officer was “engaged in
the performance of discretionary func-
tions at the time the alleged torts
oceurred,™ If the actions complained of
were diseretionary acts, “the burden
shifts to the plaintiff to demonstrate
that the defendants acted in bad faith,
with malice or willfulness in order Lo
deny them immunity."

{d) Interlocutory reviewability of denial
of discretionary function immunity

In federal court, a denial of discre-
tionary function immunity to a police
officer under § 6-5-338(a) is interlocuto-
rially appealable as 3 matter of right
under 28 U.S.C. § 12912 In Sheth v,
Webster, the Eleventh Circuit, in hold-
ing that it had jurisdiction to consider
an interlocutory appeal of a denial of a
motion for summary judgment seeking
immunity under § 6-5-338(a), stated:
“We conclude that we have jurisdiction
to review the denial of discretionary
function immunity provided for under
Alabama law,"®

A denial of a motion for summary
Judgment is also interlocutorially review-
able under Alabama law, although not as
a matter of right. In Ex Parfe Davis,” the
Alabama Supreme Court held that the
denial of a motion for summary judg-
ment based upon discretionary function
immunity was reviewable on a petition
for writ of mandamus. The court stated:
“A petition for a writ of mandamus is the
proper means for achieving appellate
review of a trial court’s denial of absolute
and discretionary function immunity.™

6. Substantive
llmocal unity for
overn-
-u e
mental entities
An immunity from tort liability
known as “substantive immunily” exisls
in cerlain cireumstances for local gov-
ernmental entities, The Alabama
Supreme Court has applied this immu-
nity in situations in which the actions
al issue relate to a public service func-
tion of the local government “so laden
with public interest as to outweigh the
incidental duty to individual citizens."®
The substantive immunity doctrine
has heen applied to cases in which a
munieipality has been sued for failure to
provide adequate police protection, In
Calogrides v. City of Mobile,” and
Garrett v. City of Mobile” the City of
Mobile was sued for failure to provide

adequate security at a city-sponsored
exhibition, The supreme court held that
the providing of police protection was
one of the functions of governmental
activity which would be subject to
immunity under the substantive immu-
nity doctrine and denied recovery,
However, the supreme court has refused
to extend the doctrine to a claim of neg-
ligent failure to provide fire protection.”

Other cases in which the substantive
immunity doctrine has been applied are
Hilliard v. City of Huntsville,” (negli-
gence in inspecting electrical wiring in
new construction) and Rich v, City of
Mobile™ {(negligent failure to inspect
and negligent inspection of sewer lines),
Examples of cases in which substantive
immunity has been denied are City of
Mobile v, Sullivan,” (negligent misrep-
resentation regarding zoning coverage),
and Long v. Jefferson County,” (negli-
gent maintenance and construction of
sewer easement),

7. Effect of

- L] L] :

individual

- -

immunity on

the liability

of the

governmental

entity
{a) Lack of liability under common law

If a local governmental entily is

claimed to be vicariously liable for the
act or omission of a public officer or
public employee, and the officer or
employee is held to have immunity,
then the local governmental entity can
have no liability as well. Under Alabama
common law principles, a principal can
only be held liable on the basis of
respondeat superior if liahility is found
on the part of the agent.” This common
law rule has been held to bar claims

against municipalities where the officer or
employee was found Lo have immunity.”
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The rule has also been applied to bar
claims against counties where liability
was sought to be imposed arising oul of
the act of the chairman of the county
commission,”
(b) Statutory immunity arising
out of performance of a discre-
tionary function by a law enforce-
ment officer

Section 6-5-336(b) also clothes a
municipality with immunity in instances
where a police officer is engaged in the
performance of a discretionary function,
§ 6-5-338(b) states that “|t}his section is
intended to extend immunity only Lo
peace officers and governmental units or
agencies authorized to appoint peace
officers.” In Montgomery v. City of
Montgomery,”™ the court of civil appeals
has held that where individual police

officers were held to be entitled to
immunity under § 6-5-338(a), the
municipality by whom the officers were
employed alse had immunity. The court
of civil appeals stated:

|Officers| Burch and Sellers were
immune from liability pursuant to
§ 6-5-338, Furthermore, contrary
Lo the arguments of [plaintiif]
Montgomery, the plain language of
Ala. Code 1975, § 6-5-338(b),
clearly extends discretionary-func-
tion immunity to the City of
Montgomery, Burch and Sellers’
employer.”

Judge Albritton in the Middle District
of Alabama has analyzed the liability of
municipalities under § 6-5-338 and has
concluded that, if it is proven that a
defendant police officer was acting with-
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in the scope of his discretionary author-
ity, a municipality can have no liability
as a matter of law, regardless of whether
it is shown that the officer was guilty of
“willful or malicious conduct or con-
duct engaged in bad faith.” In Hardy v.
Town of Haynerille,” Judge Albritton
held that beecause municipalities are
immune lrom iatentional tort claims
under § 11-47-190, the second prong of
the analysis of the applicability of dis-
crelionary function immunity under §
6-5-338(a) is irrelevant insofar as a
municipality is concerned. Judgde
Albritton stated: "The exception [from §
6-5-338(a) immunity] which renders
individual peace officers liable for 'will-
ful or malicious conduct or conduct
engaged in bad faith,’ ... would not
apply to a municipality. Municipalities
are immune from claims based on such
conduct, Ala. Code § 11-47-190,™
Based upoen this analysis, Judge
Albritton concluded in Hardy that “the
Town of Hayneville could not be held
liable for the conduct of [the police offi-
cers| if the Courl determines that [the
officers] were engaged in discretionary
functions within the line and scope of
their law enforcement duties.”™ (<]

Footnotes

1. Msiphbara v Cfy of Blrmingham, 384 8o0.2d 113
{Als. 1880)

2. Soort v. City of Mountain Brock, 802 §0.2d 899
(Aln, 1903)

George W,
Royer, Jr.
Ginorge W, Hoyer,
< ravad Doth
hin Dachalor of ala
dagrog and his haw
dagme o the
Liniyorsaty of
Alabama From
1697278, ha
Rirtvail a8
nasistant altofhoy
gonnial for the State of Alatbiama He has
L o privala Bfaction in Huntsville gince
1978

10,

1.

12

0.

21,

Alrnayer v. Ciy of Daphne, 810 S0.2d 388 (Als
1903)

. Luckie, 1800 WL 5403)

Hiltiare! v Clty of Huntrille, B85 50,20 880 (Aln
1001)

Town of Laxdey v. Cofenan, T20 Sa.2d 907, M9
(Aln, 1998)

Frankfin v, Cily of Huntavifle, BT0 Sa.2d B48 (Ala,
1985), Luckio 1999 WL 84930 at *4 ("Ouwr
Supreme Courl has held that & municipality | not
[mmuna undar § 11-37-180 trom cleims of lalse
arroat und Inlso imprisenment”). Seo alng, Rose
v Town of Jackson’s Gup, 942 F. Supp, 767 n, 16
(M. Ala, 1608) ("The Alabama Suprome Court
recently [hoid] that whare a plaintiff makos o
clalm of falsa arrest or Imprisonment and ‘alleges
a factual parorn tht damonstrales ‘neglect, car-
Ieannons or unskillluiness' on tha part of city
omployoed, 1he plaintitl has & cause ol aolion
undor § 11-47-190 ol the Alabama Code [cla-
lians omilted]. So whila in the past under
Alabama law, [the plairtiff] normally would nol
have baon abie 1o maks & claim againat the
municipality for false Imprisonmont, aha miy now
do 8o 48 long as aha alegos negligenca by tha
oflicora”)

Erpnidiry, 67¢ S0.2d il 852 Ciy of Blrmingham v.
Thampsan, 404 5o.2d 586, 592 (Aln, 1001)

Frankkin, 670 5c.2d at 852
Parkos, 519 S0.2d 442
Parkor, 819 So.2d 442

Morolord v Jeorson Coundy 580 So.2d 200 (Ala. 1081}

. Saclion 14-0-1, Code of Alabama 1075
. King v. Colbert County, 820 So.2d 623 (Aln. 1843)

, King, 820 S0.2d al 625

fEing, 820 So.2d ol 626

King, 820 50.2d w1 825-26

. PRIvick v, Cify of Fiorala, 783 F Supp. 301 (M.O,

Ala, 1992)(slatule not spplicnbie 10 actions
brought undor saclion 1883}

Macon v. Huntmilla Ubiftios, 813 S0.2d 318 (Aln.
1992) modiied, 1992 AB. LEXIS 1172 (Ala. Sepl
11, 19682}

. _Bo2d (A 1999}, 1009 Ala LEXIS 230 (Aa

Auguat 27, 1909)
Id. a1 *19. Sou § 11-00-1{2}

Id. at* 23

242 JULY 2000

The Afuberne Liwger

23, Dismart v City of Mobils, 474 50.2d 883 (Ala,
1808)

24, Haris v. City of Momigornesy, 438 So.2d 1207
{Ala. 1083}

25. Acoff v Abstan, 762 F.2d 1843 {111h Cir. 1986}

20. Mcwrow v. Town of Litlevifie, 576 S50.2d 210 (Ala.
1981)

27, § 8:5-20{n) and § 11:12-8, Code of Alabama
1978

20. § 8-5-20(n) Code of Alabama 1075
208, Parker v Amaracn, 810 50,2d 442 (Aln, 1087)
30. Karrick, 058 So.2d 77

K]

-

. Parker, 518 So0.2d 442

2, Moralond v, Jeferson County, 566 80.2d 209 (Ala
1901)

13, Oiver v Townsond, B34 So.2d 1038 (Ala. 1688)
M. Diain v Ocorn, B31 50.2d 971 (Ala. 1994)

38. Wght v Baiey, 811 S50.2d 300 (Ala. 1992)

30. Ataxander v. Hamold, 852 S0.2d 1142 (Aln, 1954}
37. King v. Coltrert County, 820 So.2d 823 (Aln. 1993)
WM. Thoy v. Shores, 7T F.3d 378 (11th Cir, 1906)

1. Parker, 319 So0.2d 442, Hareierd v Jefferson
County, 888 So. 2d 209 (Ala, 1681}, Karick v
Johnaon, 859 So. 2d 77 (Ala. 189B)

40, Larcasior v Moriroe Countly, 116 F3d 1418, 1421
(11th Cir. 1997}

41, Qrnt, BAT Bo2d al B
42. Oranf, 837 So2d Al 8

43, Mance, 822 So.2d 207 (Als. 1993) (cling Granl,
#47 So.2d al B)

44, Nanco, 622 So.2d 200 (Ala. 1993)
48, 872 So.2d 805 (Als. Civ. App. 10G5)
40. 009 So.2d 1274 (Aln.Civ.App. 1007)

47, Couch v. City of Sheffiekd. 708 Bo.2d 144, 153
(Ala. 1988)

48. Ex Parre Davig, 721 Ala, 8BS, Shem v Wobeier,
145 F.Od 1231, 1238 {111th Clz. 1988)




40

62,

83,

Sheth, 145 F3d at 1238, Ex Parte Davis, 721 54, Ex Parte Davis, 721 So0.2d al 888 63, Gore v City of Hoover, 558 So.2c 183 (Ala, 1990},
S0.2d at 689, Il a police officer acts outside of o Son nlso United Steol Wovkors of Armerica v
municipality’s territorial police junsdiction, tho ofli- 88. Aich v. City of Mobive, 410 §0.2d 385, 307-00 O'Neal, 437 S0.2d 101 (Aln, 1983); Larry Terry
cor woukd not be acting within the scope of tha (Ala, 1962) Contractons, inc. v. Bopie, 404 502d 613 (Ala. 1881)
officor’s discrationary authorily. See Newfon v

Town of Columbia, 695 So.2d 1213 n, 2 (Ala, Civ

App. 1897) (Il the [plaintii's] residence was out- 50. 476 S0.2d B8O (Ala. 1085) 0% Qore, 510 Bo2d at 180

aide the town's polico jurlsdiclion, and outside

[this gaunty in which the oflicars wara also autho- A7, 487 So.2d 376 (Ala. 1984) 85, Rodan v. Wrigh!, 848 So.2d 005 {Ala, 1904)
rizad to act], than Armetrong and the Mayor had

no discration o exercise police authorlty thare.”) 58, Zwgher v. City of Middiebrook, B14 So.2d 1275 60, 1600 WL 164248

(Emphasls in arlginal ) {Ala. 1087)

Shath, 145 F.3d at 1230; ses also Ex Parie 59, 585 S0.2d 88D (Ala. 1981) 67. Montgomery, 1999 WL 184248 at 7

Davis, 721 So.2d al 689

60, 410 50.2d 385

Shath, 145 F.d at 1327-38

81, #8¥ So.20 122 (Ala. Civ. App. 1886)

Shaih, 145 F.3d at 1238

68. 50 F. Supp. 2d 1178 (M.D. Ala. 1990)

G0, Hardy, 50 F. Supp. 2d a1 120102

62. 823 50.2d 1130 (Aln. 1683) 70, B0 F. Supp. 2d =l 1202

721 5Go.2d 688

Ever had a knot in your stomach when asked Lo
speak at your local civie club? Worried about the public
image of the legal profession but don't know what vou
can personally do to help? Plus, who has the time to
plan the details for all this anyway?

Not to worryl The answer Lo all of the questions
above is the ASB's TO SERVE THE PUBLIC VIDEO
PRESENTATION — a complete package that includes
an award-winning eight-minule video, speech points
and even brochures for the audience. Every local bar
association has a copy of the presentation or you can
just call the ASB (800-354-6154) and request one.

Can vou imagine the impact if Alabama lawyers
across the state did just ONE presentation in their local
community? That's right — there would be over 10,000
positive messages going oul about the legal profession!

WHAT A JUST DESSERT!

e e —

To SERVIE

53

THE PUBILIC
YES, I volunteer to present or to help
schedule a presentation of “TO SERVE THE

PUBLIC” to groups in my area. Contact me
to make arrangements!

NAME
BAR ASSOCIATION
PHONE OR E-MAIL

i s e s i s e s i s o o

B s e e e o e e e e e s S S o

The Alabama Litoyer JULY 2000 ¢ 2602




A rbitration

of Statutory
Employment
Claims

By Melissa W. Larsen
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client/employer comes Lo your
A office and says that he under-

stands that employment dis-
crimination claims are dramatically on
the rise and that the use of arbitration
to handle these claims can save him
time money and cut down on his polen-
Lial Hability. Is he right? Are arbitration
agreements enforceable as they relate to
federal statutory employment claims?
Can arbitration be used to discourage
employees from (iling claims?

Introduction

Congress enacted the Federal
Arbitration Act (“FAA") in 1925 at the
urging of the nation’s business commu-
nity. The FAA was enacted, in part, to
combal what the business community
perceived Lo be courts' hostility toward
arbitration agreements. Courls were par-
Licularly reluctant to enforce arbitration
agreements which related to disputes
which might arise after the execution of
the agreement, the exact use of arbitra-
tion business leaders sought. Despite
Congress's enactment of the FAA, the
courts were reluctant in their allowance
of arbitration. Gradually, however, the
mood of courts began to change, setting
the stage for the decision in Gifmer v,
Interstatelfohnson Lane Corp.) which
found that a claim under the Age
Discrimination in Employment Act was
subject Lo compulsory arbitration. The
Gilmer courl stated:

It is by now clear that statutory
claims may he the subject of an
arhitration agreement, enforceable
pursuant to the FAA. Indeed, in
recent years we have held enforce-
able arbitration agreemnents relat-
ing to clatms arising under the
Sherman Act,...; Section 10(b) of
the Securities Exchange Act of

1934,...; the civil provisions of the
Racketeer Influenced and Corrupl
Organizations Act (RICD),...; and
Section 12(2) of the Securities Act
of 1933,.... In these cases we rec-
ognize that ‘[bly agreeing to arbi-
trate a statutory claim, a party does
not forgo the substantive rights
alforded by the statutes; it only
submits to their resolution in arbi-
tral, rather than a judicial, forum,’

The FAA does not specifically address
employment contracts, rather it man-
dates that arbitration agreements are
“valid, irrevocable and enforceable” with
regard to two types of contracts: those
relating to a maritime transaction and
those involving comrnerce, Given the
broad interpretation of the term involv-
ing commerce, almost any
employer/femployee relationship seems
to meet this definition, Many litigants
and some courts now appear to gloss
over the involving commerce require-
ment and turn their allention instead Lo
the arbitration agreement itself,

Preserving the
Statutory Purpose

After Gilmer, the Court of Appeals for
the Eleventh Circuil soon followed suil
in finding that sexual harassment
claims and race discrimination claims
under Title VII of the Civil Rights Act
were also subject to arbitration.

Correspondingly, as the number of fed-
eral employment claims rose, so too dil
the use of arhitration agreements pre-
sumably to avoid such claims. The
Eleventh Circuit next turned its atten-
tion to ensuring that the dual federal
goals of encouraging arbitration and pro-
viding an individual meaningful relief
pursuant to the various statutory

employment provisions did not become
mutually exclusive. In Paladino v. Avmet
Computer Technologies, Inc.,* though
the Eleventh Circuit found that the par-
ties' arbitration agreement was specific
enough to include the plaintifi’s Title V11
claims, it stil) determined that the agree-
ment was unenforceable. The agreement
provided that Avnet and Paladino “con-
sent to the settlement by arbitration of
any controversy or claim arising out of
or relating to,..[Paladino’s| employment
or the termination of...[her] employ-
ment. This clause, alone, would indicate
that all claims, statutory and non-statu-
tory, would be included within the scope
of the agreement, The agreement, how-
ever, contained a second provision which
clouded the issue. That clause stated that
Alt]he arbitrator is authorized to award
damages for breach of contract only, and
shall have no authority whatsoever to
make an award of other damages.”
Because of this language, the court
refused Lo enforce the arbitration agree-
ment as it sought o improperly deprive
the plaintiff of Title VIl damages which
would have been available to her in a
judicial forum, The court was also both-
ered by the fact that, by not specifying
that the employer would pay the cost of
arbitration, the agreement shifted "at
least hall the hefty cost of an arbitration”
and “steep filing fees" to the plaintiff,
The court added that to be enforceable,
an arbitration agreement that purports
to cover statutory claims must contain
terms that generally and fairly advise the
parties that it, in fact, is intended to
cover statutory claims and provide reme-
dies which are fully consistent with the
purposes underlying any statutory claim.
Paladine also expressed serious concern
about the attempted use of arbitration
agreements by employers to unfairly
hamper their employees’ rights to obtain
appropriate statutory relief,
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Drafting an
Enforceable
Agreement to
Arbitrate

Now we turn to the practical question
ol how do we draft an arbitration agree-
ment for our clients that will be
enforced when an employee files a
statutory elaim? The first step should be
a clear communication to the client of
what the arbitration agreement can and
cannol do. Many employers believe that
they can use an arbitration agreement
to cut off or limit their employees’
rights to bring suit against them.
Arbitration agreements which are drafl-
ed with this goal in mind are unlikely to
be enforced. The client must under-
stand that an enforceable arbitration
agreement nol only must be fair to the
employees, but may also require the
employer to shoulder some of the
employees’ actual costs of arbitration.

Let's turn now to the actual agree-
ment itself, The first issue to consider is
where or in what type of document the
arbitration agreement should be located.
Some employers choose Lo place an arbi-
tration agreement in their employee
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handbooks. When an arbitration agree-
ment is placed within an employee
hindbook, care should be used 1o set
aparl the arbitration provision from the
employer's other practices and proce-
dures. If the arbitration provision is
included in the handbook, the employee
should be required (o execule a specific
acceptance of the arbitration provision.
This acceptance should be separate and
apart from any generalized acknowledg-
ment of receipt of the handbook and its
policies. In instances where arbitration
agreements are included in an employ-
er's handbook, an employee may attempt
to avoid the arbitration provision by
pointing to other provisions within the
handbook which presumably indicate
that the handhaak is nat intended to be
a binding contract bztween the employ-
er and the employee, An obvious way to
avoid this issue is to have the arbitration
agreement as a separate document, New
employees may be asked Lo sign the
arbitration agreement prior Lo being
employed. Existing employees may be
asked to execute the agreement as a
condition of their continued employ-
menl, An arbitralion agreement to be
used with existing employees, however,
should be fully explained to the employ-
ees prior to the time that they are asked
to execute the agreement. This can be
done through company memeos detailing
changes in the company's dispute reso-
lution process, Lraining classes on the
agreement, or issuance of an updated
employee handbook which sets oul the
details of the agreement but which
requires the employee to execute a sepa-
rate and distinct arbitration agreement.
The language of the agreement itself
must set out what types of ¢claims are to
be covered by arbitration. Several courts
have found that the language “any and
all disputes arising out of the employ-
ee's employment relationship andfor

termination” encompasses any potential
statutory claims. To eliminate any doubt
as to whether or nol statutory claims
are encompassed within the arbilration
agreement the above phrase could be
coupled with the statement “including,
but not limited to, all federal and state
statutory claims,”

The agreement should make clear
that an employee can obtain, through
arbitration, any and all velief to which
he would have been entitled pursuant to
the stalute. The arbitration agreement
should also include provisions concern-
ing the manner in which the arbitration
will be conducted. Many arbitration
agreements state that the arbitration
will be conducted pursuant to the rules
of the American Arbitration
Association.” Such a general statement
covers the procedural rules needed to
actually conduct the arbilration.
Though the AAA rules provide a method
to determine the number of arbitrators
Lo be used, this issue, as well as the pay-
ment of the costs associated with the
arbitration, are best addressed in the
agreement, In determining how many
arhitrators should be used, the emplaoy-
er should keep in mind that the greater
the number of arbitrators used, the
higher the cost, This relates not only lo
the actual payment of the arbitrator's
fees, but also to the initial filing fee.
The filing fee for a case with one arbi-
Lrator is $500, while the (iling fee for a
case with three or more arbitrators is
$1,500, Likewise, arbitration with a sin-
gle arbitrator requires a hearing fee of
$150 per day, while an arbitration hear-
ing conducted hefore a multi-arbitrator
panel requires a fee of $250 per day,
These fees are particularly significant if
the employer is going Lo shoulder a
substantial portion of such fees itself,
The arbitration agreement should
specifically address the payment of the

Thie Alabanva Langir

206 JULY 2000




arbitration costs by the parties. As men-
tioned earlier, the court will not enforce
an arbitration agreement which places a
disproportionate share of the cost of
arbitration on an employee who is
unable to bear that cost, For an employ-
er's mid- to lower-level employees, the
employer should be prepared to shoul-
der a substantial part, if not all, of the
cost of the arbitration, Courts may nol,
however, be so quick to require employ-
ers to pay the cosl of arbitration for its
more senior execulive employees,
Keeping in mind that the court's
averriding concern is fairness to the
employee, a more senior employee
could more easily afford the cost associ-
aled with arbitration. Similarly, in
determining what amount of the cost

to bear, the employer should keep in
mind that it would not be unreasonable
to require the employee to pay a filing
fee equivalent to the cost of filing a
judicial complaint.

An arbitration agreement which ade-
quately addresses the above 1ssues ‘
should be found by the federal courts to
be enforceable in the context of an |
employee's statutary employment claim.
As a final caveat, before sending off a

client with his newly drafted arhitration T 0 .
agreement, be sure thal she understands I'l(.‘ most ({ll'flCL.l]'t PH)]]IL‘.[‘[]S requare LI1C
that, unlike an initial judicial determi-

niltl-ﬂn. t'h[" lll'lg!'l‘l":llh'.llllll’l of an arbitra- ]]](}St il'll'l(')VﬂuVU T.CSl){}I]st\S- Whien e shalcws of il problens
tor is a final, non-appealable order, @
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i April 7, 2000, the Alabama

Pattern Jury Instructions

Commiltee (Civil) presented
$50,000 checks to bath the University of
Alabama School of Law and Cumberland
Law School in order 1o create AR/
schoelarships for those institutions. These
recent gifts were made possible by the
royalties from the sales of the widely uli-
lized second edition of the commitlee's
Alabama Pattern Jury Instructions
(Civit), published in 1893 by Lawyers
Cooperative Publishing (now a subsidiary
of West Group). These contributions are
the latest of several which the commiliee
has made to our legal communily.

The AP has a short but active history.
In 1966, The Alabama Lawyer published
an address presented by the late Judge
Ingram V. Beasley of Birmingham during
the Alabama Association of Cireuit
Judgdes' seminar in July 1965, In his
address, Judge Beasley discussed the
innovative subject of “Pattern Jury
Charges." He observed that California
had been the first state to formally adopt
and publish jury instructions and thal
several other states had followed its lead.
At that lime, courls were already subject
Lo problems of case backlog in the face of
increased case filings. To alleviate this
growing problem, Judge Beasley recom-
mended published jury instructions as
part of the modernization of jury trials,
and urged the creation of a committee
“lo investigate the improvemenl of our
judicial system with special emphasis on
jury trials.” In keeping with Judge
Beasley's recommendation, the Alabama
Pattern Jury Instructions Commitlee
(Civil) was formed in early 1967.

The original committee was devel-
oped as a project of the Alabama
Program of Continuing Legal Education
under the directorship of Douglas
Lansford. Committee members included
ledal professionals from the Alabama
Circuit Judges' Association, the
Alabama Plaintiffs’ Lawyers' Assoctation
and the Alabama Defense Lawyers'
Association, The late Judge James N,
Bloodworth of Decatur served as com-
mittee chairman, and Judge Beasley was
vice-chairman, Other original commit
tee members were Judge Will G, Cafiey,
Jr, of Mobile, Judge William C. Sullivan
of Talladega, H, R, Burnham of
Anniston, the late Richard L. Jones of
Birmingham, and Janie L. Shores of

Seated: Janie L. Shores, Becky Clapp, James O, Haley, William C, Sullivon
Standing: Bert 5. Nettles, Arthur J, Hanes, b, Brfitin 1. Coleman, William £, Atkinsen, &, Tod Taylor, Thomas
A Woodall, 4. Scott Vewell, William R Gordon, Charles W, Gamible, Carfion Mayhall, Jr., Rober? L. Gonee

Birmingham, who also served as the
hirst committee reporter.

When ludge Bloodwerth left the com-
mittee to become an Alabama Supreme
Courl justice, Judge Beasley became the
committee’s chairman, while Judge
Sullivan assumed the position of vice-
chairman, Judge Caffey went on to
become a United States Referee in
Bankruptey, and was replaced on the
committee by Judge Reneau P. Almon of
Maoulton. After Judge Almon became a
member of the Alabama Court of
Criminal Appeals {and later a justice on
the Alabama Supreme Court), Judge
Edward N. Scruggs of Guntersville filled
his vacancy.

In its early years the committee met
for a full day once a month and under-
ook the daunting task of drafling juey
instructions which were legally accurate,
unbiased, and understandable to laymen,
A few years later, the committee reported
its undertaking to the Alabama Supreme
Court, providing the court with a pre-
publication manuscripl of Alabama
Pattern Jury Instructions in Civil Cases.
The formation of a permanent commit-
Llee was recommended Lo review these
instructions and develop additional
instructions as needed, On April 19,
1973, the supreme courl issued an order
acknowledging "the painstaking care,
attention to detail and many hours of
work and study” put into the instruc-

Samford University Phowograpfic Seritoes

tions, finding that the instructions would
serve as “an invaluable aid to trial judges
of this State in charging juries in civil
cases,” and recommending use of the
instructions “by bench and bar." Further,
the court ordered the publication of the
instructions, as well as the creation of a
permanent committee to review and
improve upon these instructions.

At the time of the Alabama Pattern

Jury Instructions’ fivst publication in

1972, commiltee members were Judgde
Beasley {chairman), Judde Sullivan
(vice-chairman), Judge Robert E, i.. Key
of Evergreen, Judge George Murphy of
Cadsden, Judge Scruggs, . R.
Burnham, Richard L. Jones, Sonny
Hornsby of Tallassee, and Professor
Junie Shores, Of these members, Jones
and Shores later became justices of the
Alabama Supreme Court, and Hornsby a
chief justice, On August 10, 1973, the
committee was incorporated as a non-
profit organization, and has continued
as such through the present time.
Justice Janie Shores, who resumed her
current commitlee position after leaving
the bench, recalls that before the first set
of instructions was published, "It was a
real burden for trial judges and lawyers
to get charges prepared.” The instruc-
tions, she says, proved to be "a vast
improvement over the old system.” Judge
Sullivan, who served on the original
committee and who has acted as commit-
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Loft: Witlium C. Sullivan, chatrman, Alabama Pattern Jury Instructions
Cornnitive (Civif), presenting £50,000 check te John Saxon, president of
the Undversity of Alubama Law Foundation

tee chairman for the past 25 years,
remembers being given only a few stan-
dard jury instructions when he first
began hearing cases. To him, the intro-
duction of the pattern instructions “made
all the difference in the world.” Current
member Ted Taylor, who has a well-estab-
lished plaintiffs' practice, remembers a
time when plaintiffs’ attorneys shied away
from requesting any charges because
plaintiffs’ verdicls were frequently
reversed on appeal due o erroneous
instructions. Tavlor credits the APSH for
the fact that plaintiffs’ altorneys now cus-
tomarily reguest the pattern instruclions
withoul fear of verdicl upheavals,

Every vear after the first publication
the commitlee has produced a supple-
ment to the instructions, Judge Sullivan
explained that “because the 1992 sup-
plement had more pages than the first
edition, the commiltee produced a two-
volume sel.” Alabarna Pattern Jury
instructions (Cuwil).

Since its initial publication, APH has
assisted juddes and attorneys by providing
straightforward, understandable and accu-
rale instructions which save juddes and
lawyers substantial time and headaches in
preparing for and conducting trials, ARH
has also become regarded as an indispens-
able research tool, Judge Sullivan finds
that “nexl (o the Alabama Code, the
Alabama Pattern Jury Instructions is the
most useful research tool to own. Lawyers
can pick up ARN and quickly find the ele-
ments of a cause of action.” He adds that
the 1993 volumes and their annual sup-
plements are available in disk format,
making the second edition even more
user-friendly than the first,

Substantial efforts have been made by

I7T0 JULY 3000
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commitlee members in authoring both
AP editions. Becky Clapp. law librarian
and professor of law al Cumberland,
who has served as the commillee's
reporter since 1978, and Lo whom Judge
Sullivan “can't give encugh praise,”
explains that “the committee has con
tinued to meet once a month since its
inception.” Cumberland has always
been home to the committee, and the
members now meet there in the
Friendship Room of the law library,

Professor Clapp says the instruction
drafting process begins with Judge
Sullivan giving draft assignments Lo
members within their aveas of interest
and experlise, Current committee mem-
ber Judge Robert 8. Harwood, Jr,
describes that next, "Extensive legal
research by one or more committee
members precedes the presentation of a
proposed instruction lo the whole com-
miltee, and the proposed instruction 1s
then subjected to intense study and peer
review by the committee, often involving
a number of redrafts over the course of
several months, before receiving final
approval,”

Surprisingly, both current and former
members overwhelmingly agree thal
despite there being broad-based represen-
tation on the committee, everyone
remains unbiased and focused on the
committee’s goals. Current commiliee
vice-chairman Judge Thomas A. Woodall,
first appointed to the committee in 1985,
observes, “The most amazing thing to me
is how hard everyone on the committee
has worked to make the charges accu-
rate.” Last year's Birmingham Bar
Association President and former APJI
member Britt Coleman, who primarily

Left; Thomas A Woadall, vice-chairman, Mabama Paltern Jury
Instructions Committee (Civil), presenting $50.000 cheek to James N,
Loy, Jr, vice-dean, develaopment and adnindsiratton. Cumberiand
School of Lave, Sermford University

represents defendants, attests that the
committee has always tried “lo give the
hench and bar useful and uniform tools
for instructing the jury.” Ted Tayloy
believes that “the atlorneys leave their
plaintiff and defense badges at the front
door when we come into the meeting.”

This is nol to say that the commiltee
never engages in what Coleman, who
served on the commitlee for approximate-
ly a decade, describes as “Ively debate”
about proposed instructions. However, an
instruction is not approved unless and
until there is a solid consensus that it is
presents a clearly correct statement of
Alabama law. The commitlee attribules
much of its success in reaching such
agreemnents to Judge Sullivan, Vice-chair
Judge Woodall states that, “The commil-
lee has benefited greatly from Judge
Sullivan's leadership, and he deserves a lot
of eredit for the committee working
together as well as it has.”

The AP} Commiltee presently is
working on a number of draft instruc-
tions Lo be included in the upcoming
annual AAH supplement. The commitiee
strongly encourages both the bench and
bar to contact members with sugges-
tions of new instructions and instruc-
tion changes which will allow the com-
mittee to even better serve Alabama's
civil trial needs. Please send suggestions
ta APJI Committee Chairman William C.
Sullivan, Love, Love & Love, P.C,, PO.
Box 517, Talladega 35161,

Current APJI
Committee Members

Judge William C. Sullivan, chairman
Judge Thomas A. Woodall, vice-chairman



William H. Atkinson
Professor Becky Clapp
Gregory S, Cusimano
Professor Charles W. Gamble
Robert L. Gonee

Judge William R. Gordon
Judge Arthur J, Hanes, Jr,
Judge Robert B, Harwood, Jr,
Judge Carlton Mayhall, Jr,
Tyrone €, Means

Bert 5. Nettles

Justice Janie L. Shores

[. Ted Tayior

Judge 1. Scott Yowell

Leila Hirayama Watson

Former APJI

Committee Members

Justice Reneau P, Almon
Professor Mable F Beasley
Justice James N. Bloodworth
H. R. Burnham

Judge Will G. Caffey, Jr.
[ravis Carr

Andrew T. Citrin

Brittin T. Coleman

John T. Crowder

Judge James O, Haley

Dean Nathaniel Hansford

R, Benjamin Hogan, 111
Chief Justice Sonny Hornshy
Justice Richard L, Jones
Douglas Lanford

Judge Roberl E. L. Key
Professor Francis E. McGovern
William [, Melton

Judge Josh Mullins

Judge George Murphy

Judge Claud Neilson

Judge Don Patterson
Professor Herberl Pelerson
Professor Roberl Reigert
Judge Juck C. Riley

Judge Edward N, Scruggs
George Earl Smith

Stan Starnes, Sr,

Frank M, Wilson

Others who have substantially con-
tributed to the AR/ include Ann
McKinney (court reporter to Judgde
Sullivan), Alice Bullington (secretary to
Professor Clapp at Cumberland), and the
many subcommittee members who have
assisted the committee since its creation,
as well as several former Cumberland law
students who assisted the committee in

its early vears. =

Free Report Shows Lawyers
How to Get More Clients

Calif.—Why do  some
lowyers gel rich while others
struggle to pay their bills?

The answer, according Lo
attorney, David M, Ward, hos
nothing 10 do with  tulent,
educntion,  hard work, or even
luek.

"The lawyers swhe make the
big money are not necessarily
better luwyers,” he says, “They
hiave simply  Jearned how to
market their services”

A sueceessiul  sole
practitioner who once siruggled
o atiraet clients, Ward eredits
his trnaround o o referral
marketing system he developed
SIN VEirs apo.

“1 went from dead broke und
drowning in debt 1w carning
$M0.000 w year. proctically
overnight,” he says,

Most  lawyers  depend  on
referrals, hie noles, but not one
in 100 wses o relerral spstem

“Without u system, referrals

are unpredictuble, You may get
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THE
HIGHEST

new clients this month, you may
neL” he says

A referral  systenm,  Ward
siys, enn bring in 0 steady
stream of new cliens, month
alter month, year afler year

I feels great 1o come 1o the
olfice every day knowing the
phone  will ring  and  new
business will be on the line.”

Ward has taught his referral
system 1o over 2500 lowyers
warldwide, ond hss written
new report, “How Te Ge
Mare Clients In A Manth
Thun  You Now Get Al
Year!" which reveals how any
lowyer can use this system 1o
get more elients and increase
their ingome,

Alaboma lnwyers can pet »
FREE copy ol this report hy
ealling 1-800-562-4627, o 24-
hour free recorded mossage, or
visiting Ward's  web  sie,
http:/fwww davidward.com
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BooK REVIEW

Lawyers in a New South City

A History of the Legal Profession in Birmingham
By Pat Boyd Rumore ® Association Publishing Company, Birmingham, Alabama 2000

Reviewed by Robert R. Kracke

Beth Carmichael, executive direc-

tor of the Birmingham Bar
Association, approached the leadership
of the BBA with a propaosal that a histo-
ry be written of the bar with a firm
profile section which would finance the
undertaking, There was little inlerest
in the project. During the administra-
tion of BBA President Carol Ann Smith
in 1997, the Executive Commitlee
approved the project and a History and Archives Committee
was formed. The committee was chaired by Sam Rumore,
now president-elect of the Alabama State Bar, and Lyman
Harris as co-chair. In 1998, Sam again chaired the committee
and James L. O'Kelley co-chaired it. In 1999, Harold Williams
became the chairman and David Ward the co-chair,

A thoroughly researched, well-written, 130-year history of
the Birmingham Bar Association, numbering 312 pages and
covering all aspects of the association hefore and after its for-
mation, was the result of that committee’s three-year effort.
The subscription for firm profiles and book sales, for which
there was previously little interest, generated between
$275,000 and $300,000,

Pat Boyd Rumore, an attorney with her husband in the
firm of Miglionico & Rumore, is primarily responsible for the
high quality of authorship and presentation of the story of the
membership of this bar association from its beginnings in
1885, Of course, proper credit would not be complete without
a mention of the author’s husband as stated in the preface to
this hook: "Finally, [ want to acknowledge the contribution of
my husband, Sam Rumore, who probably is most responsible
for my being asked to write this book (a story too long and
involved Lo tell here). Sam is a wonderful historian in his own
right. His lifelong avocation as a historian of Birmingham
and Alabama provided the resources thal allowed me Lo
include in this history more detail on more subjects than any |
of us could have imagined when [ first accepted the assign-
ment. It was wonderful to mention a possible source to my
husband and have him be able to pull it from his personal
history collection in our home, It was also wonderful Lo be
ahle to look to him to help me present this material in an
organized and accurate fashion, We have collaborated many

I n the early 1990s this reviewer and

B

times throughout our marriage and this book has been one of
the most enjovable collaborations we have undertaken.”

The labors and persistence of Harold Williams as chairman
of the History and Archives Committee were legion, He not
only participated in the organization of the material but, along
with this reviewer, proof-read every draft of the book. Sam and
Harold and this reviewer also met, along with the author, with
photogiraphic archivist of the Birmingham Public Library, Don
Veasey, who in his capacity as curator of the photographic col-
lections of the Department of Archives and Manuscripts,
allowed us to sift through hundreds of photographs which have
become a significant complement to the text, For instance, the
son of the one of the pictured lawyers, William H. Brantley, Jr.,
commented to this reviewer that he had never seen the photo-
graph of his father that appears in this book. This is mentioned
here to emphasize the resources that were made available to
the commillee, the author and the publisher, John Compton,
who was an integral part of the project's completion.

The BBA has certainly had some historically colorful charac-
Lers among its membership. Luther Patrick, an attorney who
was also a radio personality on Birmingham's first radio sta-
lion, became a four-lerm congressmiin who was truly a maver-
ick and a colorful lawver. He once composed and filed a com-
plaint for divorce in verse which satisfied all requirements of
equity pleading. This book not only features prominent past
members of the Birmingham bench and bar but even covers
controversial subjects. Bull Connor and his sex scandal trial of
1952 is covered. The bar's opposition to the Ku Klux Klan in
1922 is detailed. The book contains a “...full text of the minutes
of the meetings concerning the Klan as taken from the records
of the Birmingham Bar Association.” The bar was successful in
requiring state and county candidates for office to reveal any
affiliation with the Klan. It was a hotly contested issue with a
vote taken of 64 members in favor of the proposal and 46
members against it, The quickie divorce scandal which was
paliced hy the bar in the 1970s and stopped is also mentioned.
The political schism that took place in ene of Alabama’s oldest
and most prominent firms between Joseph F Johnston and his
brother, Paul Johnston, is featured, This reviewer distinclly
remembers Lhis matler appearing in Time magazine as an item
of national interest. Of course, Hugo Black, as a lawyer, a Klan
member, a senator and a judge, appears often in these pages.
One sidebar recounts the representation by Mr. Black of a mur-




der defendant who was acquitted by a jury wherein the defen-

dant, an irate father of a daughter who married a Puerlo Rican,

killed a Roman Catholic priest who performed the ceremony.
Black won the case by knowing which jurors were on the
membership rolls of the Klan (a member himself), and by
striking the jury to include his prejudiced members and by
darkening the courtroom to make the Puerto Rican's skin
appear darker than in reality. Also mentioned, on a more posi-
Live note, are attorneys who have attained leadership in
Alabama's premier corporations, as well as prominent mem-
bers of the bench and bar.

There is a section in the book concerning female attorneys
who trailblazed gender acceptance, including “Miss" Nina
Miglionico and Justice Janie Shores. Also, there is proper
credil given to Arthur Shores, Oscar Adams, Jr. and Judge
U.W. Clemon, with pictures and text, as black attorneys who
trailblazed racial acceptance, It also gives recognition to
those allorneys who, in years past, took an unpopular posi-
tion in public affairs and are now revered because of their
courageous action. One of these was Oscar W. Underwood,
one of the founders of the Birmingham Bar Association, who
probably lost his Uniled States senalorship because of his
opposition to the Klan. Another was Sidney Johnston Bowie,
a 118, Congressman, promoter of the 1901 Alabama
Constitution and an advocate against the Klan,

The firm profiles, listed alphabetically in the latter half of
the book, Lell the story of not only the old established firms
but the newer ones as well,

This reviewer has attempted to tell the story in this review
of what appeared initially to be an impossible publishing task
but which, because of the efforts of so many here unnamed
History and Archives Commitlee members, became a realized
accomplishment. IL is the hope of the BBA that its efforts will
inspirve lawyers in other, older cities in Alabama to undertake
a history of their bar which, because of their deeper roots
than those of Birmingham, could likewise produce a valuable
volume of historical permanence chronicling the achieve-
ments of altornevs and judges in their arvea.

To say that this book is a quality publication would be an
understatement. It is a volume that should and will serve as a
resource for future hislorians and a reference of historical
accuracy. It is a bargain at $40 plus $8 postage and handling,
and can be ordered from the BBA, 2021 Second Avenue, N,
Birmingham 35203-3703. Phone (205) 251-8006. =1
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Aober! R. Kraoke

Robert M Kracke recoved hin BA in 1962 from
Sarmfoeet Linkvorsity and his J D degreo in 1665
from Cumbedand Bohool of Law, Samibargd
Univettilty. M has servat] on tho Brmingham Bar
Agsociations Expcutive Caminiiles and as chiir
man of its Law Uay Commilies and aditor and
ook reviewer for the Hirmingiham Har Bulletin
Kracke han hadk rarmsrous aricips putilished in
the Alsbama Cefense Lawyers Joovnad, the
Alabarr Journal of Medwoal Scionce and The
Alabama Lovwyor
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Reinstatements

The Supreme Court of Alabama
entered an order reinstating
Montgomery attorney Ranah Leigh
Stapleton to the practice of law in
the State of Alabama effective April
20, 2000, This order was based upon
the decision of Panel 1 of the
Disciplinary Board.

Effective February 28, 2000, attorney
David Garrett Hooper of
Montgomery has been reinstated to
the practice of law in the State of
Alabama. He was suspended on
November 22, 1999 for noncompli-
ance with the 1998 Mandatory
Continuing Legal Education require-
ments of the Alabama State Bar,
[CLE No. 99-14)

Effective March 22, 2000, attorney
Orrin Russell Ford of Wilsonville
was reinstated to the practice of law
in the State of Alabama. He was sus-
pended in 1995 for failure to comply

DiSCIPLINARY NOTICES

with the 1995 Client Security Fund
Assessment and the 1994 Mandatory
Continuing Legal Education require-
ments of the Alabama State Bar, [Pet.
00-001; CSF 95-02; CLE 95-04)

Disbarments
¢ On May 1, 2000, the Alabama

Supreme Court disharred David
Lloyd Miller of Brownstown, [llinois
in accordance with his consent Lo
dishbarment filed with the
Disciplinary Board. Miller was admit-
ted in the states of Alabama and
linois, He practiced solely in llinois
ani was disbarred by consent in
linois on January 24, 2000.
Between 1995 and 1998, Miller used
$171,600 of the funds of an estale
which he was representing for his
own personal or business purposes,
Milter opted to consent to disbar-
ment in Alabama rather than go
through the reciprocal discipline
process, [Rule 25(a); Pet, 99-03]

= On December 29, 1999, the Supreme

Court of Alabama adopted the
Disciplinary Commission's order dis-
barring Tuscaloosa attorney John
Archie Acker, Jr. on grounds that he
had been convicted of a "serious
crime.” Acker has previously pled
guilty to a felony in the 1.8, District
Court for the Northern District of
Alabama. The offense charged was
conspiracy to defeal income taxes.
Acker was served with notice of the
Disciplinary Commission's hearing
by publication, He did not appear,
[Rule 22, Pel. No. 99-02]

Suspeonsions
* Mobile attorney Ruthann Mott

McCrory was interimly suspended by
Order of the Disciplinary
Commission of the Alabama State
Bar effective May 15, 2000, McCrory
was suspended pursuant to Rule
20(a), Alabama Rules of Disciplinary
Procedure. The Office of General
Counsel filed a petition pursuant Lo

w.alabar.org
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Coming Soon To A Desktop Near You:

The Alabama State Bar's New & Improved Web site! Everything you need from the ASB
will soon be just a few clicks away. You have told us how much you use the features now on our site.
Soon you will find a lot of great new ways to connect, including:
¢ eagier navigation ¢ on-line registration for the annual meeting * up-to-the-minute updates
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Rule 20(a) based upon sworn affi-
davits from clients that the respon-
dent attorney had abandoned their
cases, failed to communicate with
them regarding their cases and failed
to account for unearned retainer fees
and trust funds. The Disciplinary
Commission further ordered that
McCrorv be restricted from main-
laining a trust account, [Rule 20(a);
Pet. 00-05)

Birmingham attorney Jerome Tucker
received a 45-day suspension from the
Disciplinary Board of the Alabama
State Bar on February 23, 2000,
However, the Disciplinary Board stayed
the 45-day suspension and placed
Tucker on probation for a period of
twi vears, Tucker was appointed to
represent an indigent criminal defen-
dant on appeal to the Alabama Court of
Criminal Appeals, but failed to file a
brief after having been notified by the
court that his brief was overduse and
after having been granted an extension
of time in which Lo file the brief, The
board found Tucker's conduct to have
violated Rule 1.3 of the Alabama Rules
of Professional Conduet which pro-
vides that an attorney shall not willful-
Iy neglect a legal matter and Rule
8.A4(g), ARPC., which prohibits con-
duct that reflects adversely on an altor-
ney's fitness Lo practice law, During the
probationary period, Tucker is to prac-
lice law under the supervision and
lutelage of a mentor attorney and
must participate in the Law Office
Management Assistance Program,
[ASB No. 98-245)

On February 21, 2000, the
Disciplinary Board accepted a condi-
tional guilty plea from Scottshoro
attorney Dennis G, Nichols, The
guilty plea resolved three cases in
which clients had complained about
neglect of their legal matters and
lack of communication by Nichols.
In one instance he failed Lo timely
respond Lo the bar investigation.
Nichols received a 91-day suspension
which is being held in abeyance
pending his successful completion of
one year's probation. The Rules of
Professional Conduct implicated
were Rules 1.3, 1.4{a) and 8,1{h),
Nichols was admitted in 1989 and

had no prior discipline. [ASB Nos.
99.39(A), 99-136(A) & 99-174(A|

Mobile attorney Clirence Christopher
Clanton was interimly suspended from
the practice of law in the Stale of
Alabama pursuant lo Rule 20(a),
Alabama Rules of Disciplinary
Procedure, by order of the Disciplinary
Commission of the Alabama State Bar
dated March 17, 2000, The
Disciplinary Commission suspended
Clanton on the basis of information
provided hy the Grigvance Committee
of the Mobile Bar Association to the
effect that on March 14, 2000, Clanton
was arrested for the possession of
crack cocaine, drug paraphernalia and
other illegal substances. The
Disciplinary Commussion determined
that Clanton’s conducl is causing or is
likely to cause immediate and serious
injury to his present clients and to the
public. |Rule 2(4a); Pet, 00-04]

Public Reprimands
® Birmingham attorney Jerome Tucker

received a public reprimand without
general publication for willfully
neglecting a legal matter entrusted
to him, He represented a client who
alleged that he was wrongfully termi-
nated. Because of ppor communica-
tion with the trial court and the fatl-
ure {o file certain ordered exhibits,
the chient's case was dismissed twice
on defendant's motion for summary
judgment. The courl of civil appeals
remanded after the first dismissal
bul affirmed on the second occasion
because of Tucker's failure to file an
appropriate post-trial motion, His
conduct was in vielation of Rule 1.3

of the Rules of Professional ConduclL
[ASB No. 97-270(A)]

Springfield, Missouri attorney
Nicholas Nagrich (also admitled in
Alabama) received a public repri-
mand without general publication,
He was suspended indefinitely by the
United States District Court for the
Northern District of Alabama for
conduct amounting to willful con-
tempt of the District Court's orders.
Nagrich had been representing a
plaintiff in a racial diserimination
case before that court. He moved
from Alabama to Missouri and effec-
tively stopped representing his client
withoul obtaining a withdrawal order
from the 1. S. District Court, He
failed to comply with disclosure
deadlines and did not attend the
scheduled pre-trial conference, The
court reported the matter to the bar.
His conduct constituted a violation
of rules 1.3 {(willful neglect] and
LA(a) (fmlure to communicate), No
prior discipline was involved or con-
sidered. [ASB No, 99-135(A))

Birmingham attorney Willlam
Edward Ramsay received a public
reprimand without general publica-
tion for neglecting three client mat-
ters and for failing to communicate
with the clients during the lalter
part of 1991, Ramsey accepled fees in
fraud, divorce and bankruptey cases.
He failed to do any significant work
in the matters, On Febroary 1, 1992,
hi petitioned for disability inactive
status and was transferred to that
category by the Disciplinary
Commission. He did not notify his

Hooked on Alcohol or Drugs?
You don’t have to be. ==

The Alabama Lawyer Assistance Program
can help. Calls are strictly confidential.

Phone (334) 834-7576 or
(334) 395-0807 (24-hour pager).

Jeanne Marie Lesiie, program director

~
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clients about this civcumstance prioy
to abandoning his practice, His con-
duct was found to be in violation of
rules 1.3 and 1.4(a) of the Rules of
Professional Conduct. Clients were
reimbursed fees by the Client
Security Fund. Ramsay has made
restitution to the fund, [ASB Nos. 92-
OB2(A), 92-146(A) & 92-218(A))

On March 17, 2000, Mobile attorney
John Mark Greer received a public
reprimand with general publication
for a violation of rules 1.3, 1.4(a) and
5.3(b) of the Rules of Professional
Conduct. Greer was retained in
November 1997 to represent a client
and her husband in an uncontested
divorce. As of January 1998, all nec-
essary documents had been prepared,
and the fee of $350 had been paid. In
March 1998, the client made several
calls to Greer's office in an effort to
learn about the status of the divorce,
Greer never returned any calls and
his office staff was unable Lo answer
any guestions. After calling the cir-
cuit court in March, the client
learned that the case had not heen
filed, Greer stated that his staif did
not notify him that the case was
ready for filind in January, The case
was finally filed on March 27, 1998,
Aflter March 27th, the client called
often to check on the status, and was
told that they were awaiting a ruling
from the court. In fact, the pleadings
submitted in March had been
returned due to errors. This was not
rectified until July 17, 1998, The
divorce was finally granted on August
&, 1998, [Prior discipline consisted of
Public Reprimand with General
Publication (7/17/94) and a Privale
Reprimand (12/8/97).

Mobhile attorney Mayer William
Perloff received a public reprimand
with general publication for violating
rules 4.1, 4.3 and 8.4(d) of the
Alabama Rules of Professional
Conduct. Perloff represented a cliem
in her ¢laim to life insurance pro-
ceeds, Perloff engaged in settlement
negotiations with the insurance com-
pany on behalf of the client and also
on hehalf of the mother of the
deceased, Perloff represented to the
mother of the deceased that he was a

The Auama

disinterested party when in fact he
represented the rival claimant to the
insurance proceeds. Furthermore,
Perloff represented Lo the insurance
company that he was acting on the
hehalf of both, Perloff also made false
or unfounded representations to the
mother of the deceased regarding the
amounlt of the insurance proceeds
she was entitled lo receive, [ASB No.
G6-276(A) ]

Birmingham attorney Edwin Ogden
Rogers received a public reprimand
without general publication for
violating Rule 8.4(g), Alabama Rules
of Professional Conducl. During
depositions, Rogers got into a dispute
with opposing counsel concerning
scheduling problems related Lo the
deposition, Upon termination of the
deposilions, statements were made
by each attorney for the record, After
these statements were concluded, as
Rogers was leaving the conference
room, he “erupted into a very violent
state” and physically attacked
apposing counsel, shouting, cursing
and threatening him as he fell Lo the
floor, Non-lawyer wilnesses present
for the deposition had to intervene
to stop Rogers's attack. Opposing
counsel received physical injuries
that required medical attention as

a result of the attack. |[ASE No. 97
248(A))

Abbeville attorney Christopher Paul
Turner was disciplined by the
Disciplinary Board of the Alabama
State Bar by order entered October
21, 1999, As part of the discipline
imposed, Turner received a public
reprimand with general publication
purstant Lo his plea of guilty to
soliciting professional employment
from prospective clients, a violation
of Rule 7.3, Alabama Rules of
Professional Conduct. Turner con-
tacted individuals with whom he had
no prior professional or familial rela-
tionship for the purpose of soliciting
them as clients, Although Turner
also had a legitimale reason lo con-
tact these individuals, because he did
not strictly comply with the Alabama
Rules of Professional Conduct, he
was disciplined for his actions, [ASB
Nos. 98-105 and 98-138] 1]

MEDICAL/DENTAL
MALPRACTICE EXPERTS

Q7

LA, TATAM MM
TE THIM MR EREEAL LB AL CHRARALINETY

s FREE: Medical Team Preview
and Written Findings

* FREE: Conference and Reps
To Your Office

» FREE: Written Reports If
Case Has No Merit

STAT AFFIDAVITS AVAILABLE!

We have successfully completed
over 10,000 cases for 3,000(+)
law firms. Our board certified
experts work with you fto
maximize recovery,

Health Care Auditors, Inc.

13577 Featlier Sound Drive
Bldg. 1N, Sulte 190
Clearwater, Florida §3762.5522
Toll Free 1-877-390-HCAl
Telephone (727) 579-8054
Telecopier (727)573-1333

We are pleased to recelve your calls.

ace

 WORDPERFECT/WORD INTERF

ONE-TIME DATA ENTRY

SOFTWARE UNIQUELY
DESIGNED FOR
COLLECTIONS ATTORNEYS.
PRICES START AT JUST $1700.

FREE DEMONSTRATION VIDED

1.800.827.1451

JS TECHNOLOGIES, INC.

16516 WILLOW LAWN DRIVE

RICHMOND, VA 23230
Www.|slec.com

“THE SIMPLE SOLUTION™
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Join the Volunteer Lawyers Program and
receive the “Basic Issues of Law” manual on a
3-1/2" disk, free. This manual covers nine
“bread-and-butter” areas of the law, including
adoption; bankruptcy; collections litigation;
divorce, custody and post-divorce; guardian
and conservator by court appointment,
mortgage foreclosure; powers of attorney; and
will drafting. To join, simply complete the form below and mail to: Volunteer Lawyers
Program, Alabama State Bar, P.O. Box 671, Mcntgomery, Alabama 36101. Upeon receipt of
your enroliment form, the VLP will mail to you the “"Basic Issues of Law" disk.

Enroliment Form
Alabama State Bar Volunteer Lawyers Program
F.O. Box 671, Montgomery, Alabama 36101
Phone (334} 269-1515, ext. 301 » Fax (334) 261-6310 » www.alabar.org

Name

Addrass

Telephone/Fax Number Signature

1 will accept two case referrals in the following areas:
[} Adoption/Legitimations O Bankruplcy
Cl Family Law [0 Real Property
[ Probate [0 Wrere you need me

Get on the list of very important people. Enroll today!!




Rates: Members: Two free lislings of 50 words or less per bar member per calendar year EXCEPT for "position want-
ed" or "position offared" listings—%$35 per insertion of 50 words or less, $.50 per additional word;
Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word, Classified copy and payment must be

received according to the following publishing schedule:

July 2000 issue—deadline May 15, 2000, September 2000 issue—deadline July 15, 2000. N¢ deadiine extensions will

ba mada.

Send classified ad copy and payment, payable to The Alabama Lawyer, t0. Alabama Lawyer Classifieds, o/o Shannon

Elliott, P.O. Box 4156, Montgomery, Alabama 36101,

* FORENSIC DOCUMENT

civil cases, Divorce cases wolcomed.

SERVICES

* ELECTRICAL EXPERT WITNESS:

Twanty-lour years' in the electrical
industry, Member of BOCA, CABO,
IAEIL, ICBO, SBCCI. OSHA-authorized
instructor, LPl-certified lighting protec-
tion. NICET cerlified. Master electri-
cianfcontractor in 39 slates. Fee basis
only. Contact Steven J. Owen, electri-
cal consultant, Phone (205) 987-2502,
Fax {(205) 982-9613,

HANDWRITING EXPERT/FORENSIC

DOCUMENT EXAMINER: ABFDE cor-

liled, Formerly Chief, Questioned
Documanls Division, U.S. Army
Criminal investigalion Laboratory.
Amaearican Sociely of Questioned
Document Examiners, Amarican
Academy of Forensic Sciences. Civil
and criminal cases accapted. Farrell
Shiver, Shiver & Nelsan Documant
Invastigation Laboratory, 1903 Lilac
Ridge Drive, Weodstock, Georgia,
30189. Phone (770) 517-6008,

EXAMINATIONS: Sovenlaan years'
forenslc document examinations; 27
yoears' lotal loransic experience,
Retirad senior documents examinor
and discipline coordinator, Alabama
Depariment of Foransic Sciences.
Member, Ouestionad Document
Seclion—American Academy of
Forensic Sciences Southeastern
Association of Forensic Document
Examiners; Southern Association of
Forensic Scientists; Alabama Stale
Association ol Forensic Sciences (pasl
prasident), Contacl Richard A, Ropar,
Ph.D., 7956 Vaughn Road, #141,
Monigomery 36116, Phone (334) 260-
2552, Fax (334) 260-7929, E-mall:
richraper@aol.com.

FORENSIC COMPUTER
EXAMINATIONS: Alabama Foransic
Data Services, Inc. Forensic Computer
Examinations conducted by certified
lorensic computer examiner. Data
racovery lor Windows and DOS com-
puters, Consultations in eriminal and

Let us find what has bean deleted or
hidden on your cllont's computar.
Alabama Forensic Data Services,
PMB 424, 2467 Highway 150, Suile
401, Birmingham, 35244, Phone (205)
613-8725.

TRANSLATION AND LEGAL
EDITING: Fiuently bilingual
{(English/French) lawyar. Member of
the Quebec and Alabama State bars.
Will transiate your documents from
English to Franch or vice varsa, Also
exparienced In stroamlining legal doc-
umants Into "simplifiod English.”
Resume and lea schedule avallable on
request. Contact Adela Turgaon Smith,
Selma. Phone (334) 875-5113, No rep-
resentation is made that the quality of
legal services lo be perormed Is
groater than the quality of legal ser-
vices lo be performed by other

lawyers.

LEGAL RESEARCH AND WRITING:
Experienced Alabama atiorney, alumnus

Do You Need a Tree Expert?

% Tree Protection

* Timber Trespass

* Tree Assessments
* Certified Arborists

*Tree Valuations

* Pesticide Damages

* Tree Care

* Registered Foresters

Southera Urban Forestry Associntes

i’
% M 205-333-2477
_/J \ a0 U P.O. Box 1403, Northport, AL 35476

Forensic Psychiatrist

1-850-668-1488
Office and Fax

278 JULY 2000 The Madapriva ity




of The Amearicar Journal of Trial
Advocacy. Six years' experience (three
and a hall years as a licensed attar-
nay) in complex products liability litiga-
tion and appellate work, Will drahlt
pleadings, discovery or appeals, argue
motions, aic, Reascnable ratles,
Phone/Fax (205) 321-9600. E-mail:
pbal@bellsouth.net. No representation
fs mada that the quality of legal sar-
vices to be performad is greater than
the quality of legal services fo be per-
formed by other lawyers.

STRUCTURAL ENGINEER AND
CONSTRUCTION MANAGER:
Registerod professional engineer in
Alabama, Mississippl and Louislana,
M.S.C.E. Twenty-eighl years' experi-
ance in procass chamical plants,
raflinaries, power planis, food plants,
commaerclal bulldings, and residential
housing. Experienced with foundation
and structural fallures for insurance
claims, Will parform computer anima-
tion lor failed structures, Experienced
tastitying expert for difficult construc-
tion claims involving multiple contrac-
tors, construclion manager and con-
sulting engineer. Contact Hal, K. Cain,
Mobile, Phone (334) 661-2605, Web
site: www. HKCAIN.com,

INSURANCE EXPERT WITMNESS:
Fea-only exparl wilnoss, Twanly years'
exparlance In risk management insur-
ance consulting. Pra-filing evaluation,
deposition and tral, Pelicy coverage,
captives, excess, deductibles, self
insuranca, agency operations, direct
wrilers, property loss preparation.
Member S.H.M.C. Contact Douglas F.
Miller, Employers’ Risk Management.
Phone (205) 985-0002, Birmingham or
WATS (800) 462-5602.

DOCUMENT EXAMINER: Examination

ol quastioned documents. Certified
forensle handwritling and document
examiner, Thirty-three years' expori-
ence in all forensic document prob-
lemns. Formerly, chiel questioned docu-
merit analyst, USA Criminal
Invastigation Laboratories, Diplomate
{corlliad)}—ABFDE. Member: ASQDE;
I1Al; SADFE; NACDL. Resume and lee
schedule on requesl. Hans Mayer

Gidion, 218 Merrymont Drive, Augusta,
Georgia 30907, Phone (706) 860-4267.

FORENSIC DOCUMENT EXAMINER:
Handwriting, lypewriling, altered docu-
ments, medical records, wills, contrac-

tors, deods, chacks, ananymous let- accidents in 22 states on highways,

1ers. Courl-gualified, Twenly years' streels, railroads and highway con-
experienca. Cerlified: American Board struction zones involving tnicks, vans,
of Document Examiners. Momber: cars, pedesirians, and farm imple-
American Society o Questioned ments. Computer generated drawings
Document Examiners, American are prapared lo illusirate his opinions.
Academy of Forensic Sciences, Ovar 44 years' anginearing exparience.
Southeastern Association of Foransic Registored professional engineer and
Document Examiners. Criminal and full ACTAR cenrtilication, John T, Bates,
civil matters. Carney & Hammond PE. Toll-lree {BOO) 255-5850,

Forensic Documant Laboralory, 4078
Blltmore Woods Courl, Bulord

(Atlanta), Georgia 30519, Phone (770)
614-4440. POSITIONS OFFERED

* APPELLATE BRIEF WRITER. « ATTORNEY POSITION: Cuwil litigation
Experienced legal researchar/writer delense firm in Mobile seeks licensed
{former law clerk for Alabama Court of attorneys with one to live yoars’ experi-
Criminal Appeals and Moot Court jus- ence; compatitive salarios and excel-
lice,) licensed in Alabama and New lent benefits; send resume in conll-
York, will provida brial-wriling services. dence to Manager of Human
Has submilted briefs in slate appoals Resources, P.O, Box 1010, Mablle,
courls, Eleventh Circuit and U.S. 36633.

Supremae Court, Phone (205) 930-

0084, Fax {435) 407-9163, E-mall; * ATTORNEY JOBS: The natlon's i1

Leigh_Sansone @ Emall.com job-hunling bulletin for altorneys is now
online al AttornayJobsOnline.com,

« TRAFFIC ACCIDENT Subscribe online or call us: (800) 294-
RECONSTRUCTIONIST: This engi- 9611. Extensive Waeb site prasents
near has reconstructed over 3,000 thousands of altorney and law-related

RESEARCH & WRITING

ASSISTANCE

Katherine S. Weed

P.O. Box 590104
Birmingham, AL 35259
(205) 941-1496

*Rate: $35 per hour

*No Minimum

s Admitted to the Alabama State Bar, 1979

¢].D. Summa Cum Laude, 1979
Cumberland School of Law

*Serving the research and writing needs of
Alabama attorneys since 1997

FAST., EFFECTIVE, EFFICIENT

No representation is made that the quality of the
legal services performed is greater than the quality




FOCUS ON WHAT'S
REALLY IMPORTANT
IN YOUR REAL
ESTATE APPRAIS

KNOWLEDGE.
EXPERIENCE.
INTEGRITY.

Maximizing the returm on real aatate
invastmenta for buyers, sellers and
lenders requires sound judgment and
risk managoment oxportise,

One of tho best ways to succeed
is to insint on o valuation expart
who's 8 member of the Appraisal
Inatitute, the world's most trusted
authorlty on real estate appraisal,
You'll recognize our membars by the
designations after their names —
MAI, SRPA, SRA,

Standing bahind thesa latters are
Superior Knowledge, Documaented
Exparience, Uncompromising Integrity,

Members of the Appraisal
Institute carry this high degreo
of professionalism with their
designations. You sheuld require
it for your financial protection

and poaca of mind.

APPRAISAL
INSTITUTE®

O O O O O e -

For the names of designated appraisers
ar for mara Infarmation on the Alabama
Chaptor of he Appraisal Institute,

call 206-669.119, Tax 205.660.1720,
omail maalchapt@ac|.com or visit
wyvwy. dlalnbamn.com.

Jobs nationwide and abroad at all levels
of experience in public (lederal, state
and local) and private sectors,
Sponsored by West Group,

* ATTORNEY POSITIONS: Nashvilla
law firm with rapidly growing national
practice has operings for assoclates
with exparience in securities law, trans-
actlons and commercial litigation,
Prafarance lor altorney with prior expe-
rlence as judicial clerk or at the SEC.,
Send resume, references and writing
sample to: F.O, Box 198984, Nashville,
Tennessae, 37219,

FOR SALE

* LAW BOOKS: William S, Hein
Company-—Maore than 70 years later,
still your #1 source for buying/selling
law books, 50%-70% savings on major
gets, International law, rare/antiquarian
Law, Appralsal services available. Call
1-800-496-4346, Fax: 716-883-5595,
Wab site: www. wehain.com/used-
books.

* LAW BOOKS: Baginning Minor (hook
1) through 80 Ala. (49 vols.){second
edition); Southern Reports 1-88 (84
vols.) (69 leather-bound firsl adition),
Ala, Reports, 208:226 (23 vols.);
Southern Reports 148-200 (53 vols,)
Thesse books include all Alabama
Supreme Court cases 1820-1541,
Prica: $4,800, Contact J. Ray Warren,
F.O, Box 230245, Montgomary, 36123-
0245, Phone (334) 288-6111

FOR LEASE/RENT

* GULF SHORES/FT.
MORGAN/DAUPHIN ISLAND: Houses
on gulf. Two, three and four-bedraom,
sleaps 6-10, fully furnished, Call (205)
678-6139 or fax (205) 678-6142.

* LAW OFFICE SPACE: Available on
Carmichasl Road area, thres indepen-
dent, axperlanced atlornays, multiple
disciplines, desire fourth atlorney to
shara cosl of rental, overhead and sec-
ratary. Vacancy is avallable within 30 to
60 days. Send response lo PO, Box
11706, Montgomery, 36111, All
rasponsas held in strict canfidence.

« SOUTHSIDE OFFICE: Five Points,
Southslde law olfice available for solo
atlorney(s), 1117 22nd Street, South,
Birmingham. From $426 for a window
office, "Virlual" office or "sorporate Image"
also available for those needing limited
conferance room time, Receptionist and
other ancillary services provided. Free
parking and utilities included, Call Tom
Plouff, @sq., at (205) 938-0000.

WANTED

* MOUNTAIN LIFE INSURANCE
COMPANY: Soeking Information
regarding ctalms against Mountain Lile
Insurance Company. Contact Mark
Shaw, 33300 U.5, Highway 280,
Childersburg, 35044, Phone 800-320-
3494, Fax (256) 378-3833, B

871-3224, E-mail: richard @ac

ATTORNEYS WANTED
Good Lawyers are in great demand

Now is the time to test the market. Law firms and corporations are hiring
lawyers at a rapid pace. If you ever wanted to explore other opportunities
in a confidential and professional manner, you should call us. We repre-
sent great clients, and our fees are paid by the employer. There is cur-
rently a high demand for lawyers with 1-25+4 years of experience in real
estate, corporate law, commercial lending, litigation, estate planning,
employment law, ERISA, and intellectual property. Please contact
Richard G. Brock, Esq. at Acymtech. Phone (205) 871-3223. Fax (205)
miech.cor
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Your chients didn't retain
"“iust any attorney"
to represent their legal interests.

Don't retain
"Yust anyvaluationfirm"
to advise and assist you.

IN GOURT OR OUT, LITIGATION SUPPORT OR ESTATE PLANNING, YOU SHOULD ALWAYS
BE ARMED WITH A RELIABLLE BUSINESS VALUATION FOR YOUR CLIENT.

l"UI{ EWIHFT RESPONSE AND STRICT ADHERENCE TO THE I‘I{HE"I".HHIHN‘H HIGHEST STANDARDS,
RELY ON Dixon Opowm,
WI". ARE A NATIONALLY RECOGNIZED ACCOUNTING, VALUATION AND CONSULTING FIRM
WITH THE STRONGEST CREDENTIALED PROFESSIONALS IN ALABAMA,

Dixon OpoM = SERIOUS ABOUT YOUR BUSINESS,

Janmtes L WiLLIAMS, Ronn E. Tavror, Timoriy W. Yorg,
CPA/ABV, CVA, CBA CPAABY, CVA, CBA CPA/ABVY, CVA

1

DIXON ODOM pLicC

Gertilied Public Accountants and Consultants

2140 ELEVENTH AVENUE SQIUITH, SUITE 4040 « THE PARRK BUILOING » BIRMINGHAM, ALABAMA 35205
{208) ¥30-9111 » (BDO) B74-5552 ¢ FACSIMILE (208) 9309177 « WEBSITE www.dixonodom.com




Building a Web site for your practice
can atract potential clients.

But with a
FirmSite

you'll have more pull

For more information, call your local
West Group representative at 1-800-762-5272.

Lawofﬁc%om ..
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