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Having trouble
communicating
with your
commercial
malpractice
insurer?

Call AIM: We’re willing to talk!

Attorneys Insurance Mutual Telephone (205) 980-0009
of Alabama, Inc. Toll Free (B00) 526-1246
200 Inverness Parkway FAX (205) 980-9009

Birmingham, Alabama 35242-4813

“A Mutual Insurance Company Organized by and for Alabama Attorneys”
www.AttysinsMut.com
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Disability Income Protection

This Exclusive Member Benefit Is Currently
Awvailable Through The

ATA
ALABAMA STATE BAR

This Time Limited Enrollment Offer Includes
% Simplified Issue With No Medical Exams
** Eligibility for Members and Spouses Under Age 60
* Monthly Benefits Of Up To $3,500 Upon Request

Plan Features* Quarterly Premiums

Per $1,000 per month with

* Choice of $1,000, $2,000, $3,000 or 90 Day Waiting Period
$3,500 in monthly benefits AGE PREMIUM
Under 30 $7.20
* Benefits payable after 30, 60, or 90 days 30-34 8.80
35-39 9
* Benefits payable for up to 2 years 20.49 T ;g
: 50-54 20.60
Coverage renewable to age 70 5559 5650
* Provision of “Your Occupation” Definition 6n'54: 52.50
of Disability i3 5820
**Renewal Only

Note These Group Rates and Benefits from an A+ Rated Carrier,
THE HARTFORD Life Insurance Company
Administered By:

IS ALABAMA
INSURANCE SPECIALISTS, INC._,

E—
EST. 1959

125 Lawrenceville Street = P.O. Box 2827 = Norcross, GA 30091-2827
1-888-1S1-1959 = or (404) 8§14-0232

*This Plan is subject to the terms, conditions, exclusions, and limitations of the Policy, for complete details, contact the Plan Administrataor,




Alabama Bar Institute
for Continuing
Legal Education

Advancing the Legal Profession
through Education and Service

In these increasingly compli-
cated times, continuing legal
education is vital to our
profession’s ability to influence
and adapt to the changing legal
and societal landscapes. And no
one prepares us as lawyers for
those changes better than
ABICLE. From providing a
conduit between the bench and
bar, to gathering excellent
speaker panels to address cur-
rent topics at convenient and
enjoyable locations, ABICLE
does a superb job of helping us
better serve our clients, and,
thus, society as a whole. 1 am
proud of my association with
ABICLE.

Harlan 1. Prater IV
Lightfoot Franklin

& White LLC
Birmingham, Alabama

ABACLE  ALABAMA

Alabama Bar Institute for Continuing Legal Education SCHOOL OF LAW

Call ABICLE at 1-800-627-6514 or 205-348-6230 for program information.

www.abicle.org
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YOUR LOCAL
BAR ASSOCIATION

Alabama State Bar President Fred D. Gray of Tuskegee chose as his theme
“Lawyers Render Service” and issued a special invitation to all local and specialty bar
associations to join him in this statewide positive public image campaign.

The Alabama State Bar has developed a series of logos that will be used on all bar
correspondence, in all publications and at any bar event during this year. Your bar
association is invited and encouraged to participate in a similar manner.

Please complete and return the form below to receive your own association’s
personalized logos to use for this purpose.

Association Title

Address

City/State/Zip

Contact person

Telephone E-mail

RETURN FORM TO: Susan Andres, Alabama State Bar, 415 Dexter Ave., Montgomery, AL
36104 or e-mail information to sandres@alabar.org.
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The President Reflects
On a Momentous Year

As his term as Alabama State Bar President draws to a close, Fred Gray recently
spoke with Robert Huffaker, editor of The Alabama Lawyer, about how the past

ten months have been.

The Alabama Lawyer: Fred, you're about three-
quarters of the way through your tenure as bar president.
Has it been as time consuming as you anticipated it
would be?

Gray: | anticipated it would be time consuming, and
it has been every bit of that!

AL: Much more than you expected?

Gray: 1 am not sure it was any more than [ expected
because | have a heavy speaking engagement any-
way—particularly during Dr. King's holiday in January
and Black History Month in February. But it has been
nonstop from the time | became president up to, and
including, being in Huntsville, on Tuesday, Judge
William Steele invited me to come down and extend
greetings on behalf of the Alabama State Bar at his
investiture in Mobile. It was a wonderful occasion.

AL: As the first African-American president of the
state bar, do you take pride in that accomplishment?

Gray: | take pride in the sense that | am glad that it
has occurred. | was not interested in becoming presi-
dent just to become the first African-American because
there are, and have been, outstanding African-
American lawyers who are members of this bar since
the first one became a member down in Mobile many
years ago. But | take some pride in it, and 1 am glad
that the barrier at least has been broken. | hope there
will be many others who will come and be president

JULY 2003

because there are other persons of color who are well
able to be president of the state bar,

AL: Have you witnessed more involvement by minori-
ties in bar activities?

Gray: | have solicited more involvement of the mem-
bers of the bar generally, and minorities in particular,
As president-elect, 1 invited all presidents of local and
specialty bar associations to bar headquarters, to dis-
cuss plans for my bar year and to receive their con-
cerns and suggestiions. The current president-elect 15
following this procedure. 1 also wrote a letter 10 minor-
ity members of the bar, particularly those of color, and
invited them to come down to Orange Beach when 1
became president. | wanted to see them involved in
everything that the bar is doing. There was a time
when things were not as open as they are now. I want-
ed them to become very active and not let the fact that
some doors may not have been opened in the past to
interfere with their active participation in the state bar.
Many of them went o Orange Beach and many accepi-
ed various positions—I believe everybody 1 appointed
has accepted a position—on various task forces or
committees. We have more diversity on all the commit-
tees and task forces than we have had in the past.

AL: What should the bar do to continue to have
involvement from a more diverse membership, and the
junior members of the bar, as well? There has been
criticism that younger members of the bar are not as
active as they should be.



Gray: One of the things that [
have been saying all along is
that one of the keystones of my
tenure this year has been 1o be
sure that there really is diversi-
ty in the state bar, When 1
speak of diversity, 1'm talking

AL: Have the Commissioners
taken formal action in
response to the report from
this task force?

Gray: They accepted the rec-
ommendations, and had a bill

about gender, ruce, geographic
region, age, and the whole

gambit. 1 appointed a task force
on diversity in the profession
that was co-chaired by former
Justice Hugh Maddox of the
Alabama Supreme Court and
former Governor Albert
Brewer and vice co-chaired by
past president YWarren
Lightfoot and J. Mason Davis. That task force divided itself into
subgroups and did an excellent job of looking at the problems,
discussing solutions, and making recommendations for shori-term
and long-term solutions. They were very concerned that the
Board of Bar Commissioners do more than give lip service to
diversity in the profession. It should look at itself. There are 60
members on the Board of Bar Commissioners; there is only one

== __# AR
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Fred D, Gray, presidens, and Mrs, Gray with William Clark, prestdens-
elect, and Mrx, Clark

person of color and there has never been more than one person of
color serving at the same time. [ was the first one in 1980;
Emestine Sapp and J. Mason Davis were later elected, and now
Anthony Joseph is a member. So we have had four minorities
who have served, but they have all served a1 different times,
There are only three females on the Commission, and all
Commissioners are over 40. Therefore, the task force was con-
cerned about improving diversity on the Commission. Among
other things, the task force recommended to the Board of Bar
Commissioners that, in addition to the way the members are cur-
rently elected, the Commissioners request the legislature o
amend the law which would provide for ten at-large positions.
Persons nominated by various groups of lawyers, and ultimately
elected by the Board of Bar Commissioners, would fill these
positions. A committee was appointed to draft rules and regula-
tions so that these positions would be filled by persons who
would increase diversity on the Commission, including, but not
limited to, race, gender, age and geographic region.

Fred [, Gray being sworn in July 20, 2002

drafted and introduced, which
is currently pending in the leg-
islature.

AL: Is the bar advocating any
other legislative proposals
during this session?

Gray: There is another bill

that the bar is sponsoring,
House Bill 83, which deals with the continuance of the board of
bar examiners and is a part of the four-year sunset review
process.

AL: What did you consider the theme of your administration?

Gray: Lawyers Render Service: service to clients, service 1o
the public and service 1o the profession. | realize this theme is
not new, it is old, and it is what lawyers have been doing all the
time. 1t is also what we as lawyers are sworn (o do. There i% a
public perception that lawyers do not always render service.
During this bar year, we have focused on lawyers rendering
service. There will be seminars at the convention in July on the
theme. 1 hope that successor presidents and commissioners will
continue the theme.

AL:What is the state of the bar?

Gray: Financially, 1 think the bar is in excellent condition. It is a
self-financing state agency with all of our revenue coming from
our members. The bar does not depend upon funds from the leg-
islature. However, we may be compelled to cut back, and it is
hoped that it won't have a devastating effect on the services pro-
vided by the bar. From a service point of view, | think we have
excellent programs that cover all aspects of the profession. The
Commissioners recently authorized the creation of a new section
on appellate practice. The legal profession is gradually changing.
Technology is playing a major role. 1 think our bar is on the cui-
ting edge of being sure that our members are abreast of this new
technology. The matter of multi-practice junsdiction is another
matier that bars across the nation are confronting. [ think
Alabama is prepared to meet the challenge. 1 think we have an
excellent, dedicated, hard-working staff. Executive Director Keith
Norman and [ have a wonderful working relationship. Ed
Putterson, programs director, and Tony McLain, general counsel,
continue to do a superb job. Most importantly, the bar is render-
ing service o its members, the profession and the community.

AL: Have you created any other task forces during your admin-
istration?

Gray: | appointed a task force on an Alabama Lawyers” Hall of
Fume, Past President Samuel Rumore, a historian, serves as
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chair. The task force made a report to the Board of Bar eled from Seattle, Washington to Key West, Flonda and from

Commissioners, and the board approved their recommendation the Virgin lslands to California.
to create an Alabama Lawyer’s Hall of Fame effective in bar
vear 2003-2004. AL: And probably parts of Alabama you hadn't seen before.

Gray: Yes!

AL: What is Fred
Gray, the lawyer,

going to do when
your term is over?

Gray: What 1
would fike to do is
go someplace, rest
for two or three
months and write
another book.
However, Fred

Dennis Archer, president, American Bar Association, and Carol and
Fred Gray at the American Bar Association Annual Meeting in Gray. the lawyer
Washington, DC, Augusr 2002 during this whole
year, has also car-
ried a foll trial
practice. My office
staff and my part-
ners have been very
considerate and
helped 10 make the
load lighter.
Without their help, Fred D, Gray and the producer of Chanmel
I could not have Cne News ar Loveless Academic Magnet
School, the first school Gray visited,
Newember 2002

made it through
this year.
Serving as the
126th president of the Alabama State Bar has been a great
honor and a wonderful experience. 1 am confident that Bill
Clark and successor presidents will continue the work of our
great association, and lawyers will continue to render service. M

Dr. doe A, Lee, Fred D, Gray and Dr. Benjamin Payten ar ihe
Whitehouse Initiative on Historically Black Colleges and Universities,

September 2002

AL: Have you had any contact with
your counterparts in other bar associ-
ations?

Gray: On the national scene, the
state bar president is a member of the
National Council of Bar Presidents. It
consists of all bar presidents across
the country, and is a part of the
American Bar Association. The
Council meets twice a year and is
governed by an Executive Council.
Last year 1 was elected to serve as a
member of the Executive Council for
a three-year term. 5o, for the next two . S e

years, even after | am no longer presi-  fucluded above are: Chief Judge U.W. Clemmons, Rev, Fred L. Shuttlesworth and President Gray at

dent, 1 will continue to be a member the Birmingham Civil Righis Institiete Human Righis Awards Dinner, November 16, 20002
of the Executive Council. | have trav-
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ALABAMA STATE BAR

Publications Order Form

The Alabama State Bar is pleased to make available to individual attorneys,
firms and bar associations, at cost only, a series of brochures on a variety of legal
topics of interest to the general public.

Below is a current listing of public information brochures available for distribu-
tion by bar members and local bar associations.

Brochures

To Serve the Public $10.00 per 100 Qty $
. . . Highlights and details of bar public service programs from the
TO SERVE THE PUBLIC video presentation.

Law As A Career $10.00 per 100 Qty $
.. . Information on the opportunities and challenges of a law career today.
Lawyers and Legal Fees $10.00 per 100 Qty $

.. . A summary of basic legal procedures and common legal questions
of the general public.

Last Will & Testament $10.00 per 100 Qty $
.. . Aspects of estate planning and the importance of having a will.

Legal Aspects of Divorce $10.00 per 100 Qty $
. . . Offers options and choices involved in divorce.

Consumer Finance/“Buying On Time" $10.00 per 100 Qty $
.. . Outlines important considerations and provides advice on financial matters.
Mediation/Resolving Disputes $10.00 per 100 Qty $
.. . An overview of the mediation process in question-and-answer form.
Arbitration Agreements $10.00 per 100 Qty $
.. . Answers questions about arbitration from the consumer’s perspective.
Advance Health Care Directives $10.00 per 100 Qty $

... Complete, easy to understand information about health directives in Alabama.

ACRYLIC BROCHURE STAND $ 5.00 EACH Qty $
.. . Individual stand imprinted with attorney, firm or bar association name

for use at brochure distribution points. One stand per brochure is recommended.
Name to imprint on stand:
Mailing Address:

Shipping & Handling $ 5.00
TOTAL $
Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR

for the amount listed on the TOTAL line and forward it with this order form to:
Susan Andres, Director of Communications, Alabama State Bar, P.O. Box 671, Montgomery, AL 36101
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Keith B. Norman

The New Alabama State Bar Exam

administered. The examination will be differ-

ent from previous exams in several respects.
First, the examination will be spread over two and a
half days instead of three, Second, instead of the
Alabama essay consisting of 12, 45-minute essays
covering six subjects', the new essay will consist of
six, 30-minute essays dealing with one subject—civil
litigation. Finally, the new exam format adds the
Multi-state Essay Exam (MEE) and the Multi-state
Performance Test (MPT)’ while retaining the Multi-
state Bar Exam (MBE)' that has been in use in
Alabama since the early 1970s. We become the 15th
state 1o use the MEE, and the 30th state to use the
MPT. Forty-eight states now use the MBE,

The new examination format was the result of a thor-
ough review of the Rules Gaverning Admission to the
Alabama State Bar. Concerns had been raised by bar
officers and bar examiners alike about the work-load of
the bar examiners because of the increasing number of
applicants seeking admission to the bar, As a conse-
quence, a diverse task force of present and former bar
examiners, bar members and the deans of all five law
schools in Alabama was appointed in 1997 by state bar
President Dag Rowe. The task force, headed by Robert
Potts of Florence, concluded that changes were needed
to ensure the continued quality, faimess and impartiality
of the bar examination. These changes, as noted above,
were approved by the Alabama State Bar Board of
Commissioners in October 1999 and the Alabama
Supreme Court in May 2001, The supreme court's
approval followed an extensive comment period (from
May—December 2000). The new bar examination rules
become effective this July,

The decision to use the MEE and MPT made it
clear that the Alabama essay portion of the bar exam
needed to be more rigorously developed than in the
past. Consequently, in the summer of 2001, Ed
Gentle, chair of the Board of Bar Examiners (BBE),

I ater this month, the July 2003 bar exam will be
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Dave Boyd, who has had a long history of involve-
ment with bar exams both as member and chair of the
BBE and as a board member of the National
Conference of Bar Examiners (NCBE), Dorothy
Johnson, the bar’s director of admissions, and 1 met
with representatives of the Auburn University Center
for Business and Economic Development (Center) to
discuss our need to develop an essay examination for
the Alabama segment of the bar exam. We asked the
Center to assist us becanse of their experience in
developing professional licensing tests. When we dis-
cussed this project with the Center, our goal was two-
fold. First, we wanted an Alabama essay exam thal
would hold its own with the national products that we
planned to use, Second, we wanted an exam that
would be a fair and objective measure of an exami-
nee's competence in the selected practice area.

The first issue that had to be addressed was select-
ing the appropriate areas to be tested on the new
Alabama essay. After discussions with past and pres-
ent BBE members, the Center helped develop and
administer a survey covering 39 legal practice areas
that was sent 1o 2,500 lawyers with three to six years’
experience. Roughly 25 percent of the lawyers sur-
veyed responded. The survey results indicated that the
principal practice area not covered by the MEE, MPT
and MBE, but critical for a new lawyer, was pleading
and practice. With this information, the Center helped
us devise a strategy to develop a subject matter out-
line. Following several meetings facilitated by the
Center with law school representatives, past and pres-
ent bar examiners, and experienced trial attorneys, an
Alabama Civil Litigation Outline was developed,
revised and finally approved by the BBE,

As required by the new admission rules, the civil liti-
gation outline was completed by June 1, 2002 and sent
to all Alabama law schools for dissemination to third-
year law students. For the first time, examinees sitting
for the Alabama bar exam have a specific outline for the



Alabama segment of the exam. The out-
line is posted on the bar’s Web site,
wwwalabarory, under “Admissions.”

The final development phase of the
new Alabama essay commenced last fall.
This has ultimately concluded with the
actual development of a bank of exami-
nation guestions with appropriste scoring
guidelines. The Center worked closely
with three panels comprised of five to
eight experienced trial attorneys from
across the state to develop an exam syl-
labus, critical question areas and poten-
tial topics for essay questions.

To begin with, each panel of trial attor-
neys was assigned two topics from the
six-part outline and met regularly in
Montgomery over the course of eight
months. During the first of these meet-
ings, the panel members brainstormed to
generate and refine critical incidents and
situational scenarios for measuring the
topics covered by the civil litigation out-
line. The panels then met to review the
scenarios they had previously developed
1o ensure that each scenario covered their
outline topics, was realistic, accurate,
unambiguous, free from bias, and appro-
priate for an Alabama attorney to handle
on his or her first day of practice,

Once the scenarios were put together,
the panels developed the response stan-
dards for the scoring process for each sce-
nario to be used. The response standards
were developed for three anchor points as
a part of a seven-point rating scale. The
“anchor points™ rate answers as “clearly
unacceptable,” ‘clearly acceptable” and
‘clearly superior” Simultaneously with the
panels” review, each examination question
and accompanying instruction were exam-
ined by a linguistic expert 10 make sure
there were no verbal distortions that might
undermine the tests' validity,

The panels, with assistance from cur-
rent bar examiners, conducted a final
review of each guestion to provide a for-
mual rating. Individual panel members
and examiners rated each question based
on four criteria: whether the question
was job-related; the extent to which the
ability to answer the question distin-
guishes between levels of competence in
the job of attorney; the quality of the
question; and the extent the knowledge
required for each outline topic would be
necessary for responding to the question.

The final step in the preparation of the
questions wus a statistical analysis of the
question ratings necessary to identify

those acceptable for inclusion in the
Alabama essay section of the bar exam.
To have the requisite content validity for
use as a bar exam question, all the fol-
lowing conditions had 1o be met:

a the knowledge tested by the question
must be at least moderately helpful in
performing the job;

b. the question must nol be mated as
biased by any panel member;

¢. the guestion must receive an average
rating of “good” or betier; and

d. the guestion must be judged to have
the capacity to distinguish among
average and superior levels of knowl-
edge of examinees.

Under the new examination format,
bar examiners will score the MEE, MPT
and the Alabama essay exam. Those
examiners scoring the MEE and MPT
will attend training sessions following
each administration of the bar exam con-
ducted by the NCBE 1o familiarize them
with the scoring guidelines, rating scales
and procedures for these exams,
Likewise, bar examiners scoring the
Alabama essay will recelve similar
instruction conducted by the Center.

The development of the Alabama essay
component of the bar exam has been a
laborious and time-consuming process. We
owe a tremendous debt 1o the many
lawyers who have taken part in these
efforts 1o make the bar exam a fairer and
beiter measure of professional competence.
Thase who served on the question develop-
ment panels deserve particular credit for
the numerous trips to Montgomery to work
with members of their panels and their
individual preparations between panel
meetings, The panel members included:
Beverly Baker, Birmingham; James
Bradford. Birmingham: Britt Coleman,
Birmingham; Terry Davis, Monigomery;
David Donaldson, Birmingham: Michael
Gillion, Mobile; Dawn Hare,
Monroeville; Tony Miller, Birmingham;
Flynn Mozingo; Monigomery; Malcolm
Newman, Dothan; Richard Ogle,
Birmingham; Eddie Parker, Monigomeny;
Lewis Page, Birmingham: Barry
Ragsdale, Birmingham; David Rains, Ir,
Tuscaloosa; Vastine Stabler, Birmingham;
Harold Stephens, Huntsville; Gene
Stutts, Birmingham; Lisa Van Wagner,
Maontgomery; Tom Walker, Birmingham:
Joe Whatley, Birmingham; and Tommy
Zieman, Mobile.

Our involved bar examiners inclode:

Amy Bowman, Monigomery; Steve
Brackin, Dothan; Bing Edwards,
Birmingham: Deborah Hembree,
Mobile; David Hymer, Birmingham:
Tamara Johnson, Birmingham; Warren
Mathews, Monigomery: Jack Sharman,
Birmingham: Jim Smith, Mobile; Anne
Sumblin, Kinston; and Hal West,
Birmingham,

I also recognize the Center staff who

have helped direct this project from the
start including the Center’s director, Dr.
Katherine A. Jackson and Dr. John G.
Veres, 111 Our project supervisor, Leslie
McGlaun, who is a lawyer, has toiled on
this project as have project staff’ assistants
Cynthia Forehand and Paul Wamsted.
The expertise and guidance which Leslie
and the Center’s project team have ren-
dered ensures that the Alabama essay pan
of the bar exam will hold its own with its
national counterpart, the MEE.

In closing, 1 note that the implementa-

tion of the admission rule changes promul-
gated by the supreme court has been a
Herculean task. Ed Gentle has shepherded
this process from the start, His foresight,
leadership and perseverance have allowed
for & smooth transition from the old exam
to the new one that will be administered in
a few weeks. Ed's personal investment of
time is incalculable, and his steadfastness
and focus have allowed us 10 make these
changes with few disruptions. | am pleased
to report that in recognition of his work as
chair of the Bowrd of Bar Examiners and
the implementation of the new bar exam,
the Board of Commissioners has awarded
Ed Gentle the Alabama State Bar Award of
Merit for 2003, The presentation of this
award will be made at this year's annual
meeting in Mobile, L]

Endnotes

Former subject aneas inchuded. UCC, o aquity;
practica and procedure; wills, usts and ostales; and
Busingss organiratons

The MEE &3 a thwes-hour, Six-Queston essay xami-
paper, conflict of laws. comonations; decsdent s
estates. famaly law; federal civdl procedure: sales;
shcured transactions, and st and fuiure interests

Thie WAFT consists of two 90-minute siilly questipng
corvering Ingal mnatysiy, fact analysis problem-sabang,
resabution of sthichl didemmas; ceganization and man-
agemant of & lwyoring task; and communication

Thie MBE (s o six-hout, 200-quastion multiple-choica
aiamination covering contraet, tors, constitutional
b, criminaal ko, evidence, and real propary,
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The Mobile and Baldwin Counties Bench & Bar
Conference has given its first Howell T, Heflin
Award to former U.S. Senator
and former Chief Justice of
the Alabama Supreme Court
Howell T, Heflin. The award
will be presented from time to
time to distinguished lawyers
and judges who have served
the people of the Alabama and
their profession with honor
and integrity. The award was
made 10 Senator Heflin at the
Grand Hotel at Point Clear on
December 6, 2002, during the 14th Annual Bench &
Bar Conference.

Howell T. Heflin

= Mobile trial attorney Joseph M. Brown has been
named the 2003 Lawyer in Residence at Cumberland
School of Law, Samford University. Each year, the
Lawyer in Residence program recognizes the accom-
plishmenis of a Cumberland graduate by inviting the
honoree to spend two days speaking to classes and
meeting with students.

A Birmingham native, Brown is a member of the
Mobile firm of Cunningham, Bounds, Yance,
Crowder & Brown.

= Kerry P. Mclnerney, with Sirote & Permun, PC,
was selected by the Defense Research Institute
Young Lawyers' Section 1o serve as their national
chair, Legislative Linison Sub-Committee, and also
as their national vice-chair, Liaison to Commercial
Litigation Commitiee. Mclnerney also serves as a
member of the Commercial Litigation Committee. W
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Alabama State Bar President Fred D. Gray of Tuskegee chose as his theme “Lawyers Render
Service"and Issued a special invitation to all local and specialty bar
associations to join him in this statewide positive public image campaign.

The Alabama State Bar has developed an eight-minute video presentation program
entitlied "TO SERVE THE PUBLIC.” Available at no cost, materials include a handbook with
talking points, the video and brochures for distribution. The presentation can be used as a
“stand-alone” program or as a part of any meeting program. Perfect for community, civic,
church or school groups, this presentation shows the many ways that today’s lawyers render
service to their clients, their communities and their profession.

Your bar association is invited and encouraged to parficipate in showing this video at every
opportunity during the coming year.

Please complete and return the form below 1o receive your own association’s copy to use
for this purpose:

Association Name

Address

City/State/Zip
Contact person

Telephone E-mail

RETURN FORM TO: Susan Andres, Alabama State Bar, 415 Dexter Ave.,
Montgomery, AL 36104, by fax to 334-261-6310 or by e-mail to sandres@alabar.org.
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The Alabamea Lawver no langer publishes addresses and telephone numbers unless the announcement relates
to the opening of a new firm or solo practice. Please confinue fo send in announcements and/or address
changes to the Alabama State Bar Membership Department, at (334) 261-6310 (fax) or F.O. Box 671,

Monigomery 36101,

About Members

James W, Cameron announces the opening of his
office at 402 S. Perry Street, Suite 100, Montgomery,
Phone (334) 263-6612.

Eric C. Davis announces the opening of his office ai
118 N. Foster Street, Suite 200-A, Dothan. Phone
(334) 671-7169,

Gary Bryce Holder announces the formation of
The Holder Law Firm, LLC at 112 Greensprings
Highway, Birmingham. Phone (205) 942-9008.

David E. Hudgens announces the opening of his
office at 28311 N. Main Street, Suite B-200, Daphne.
Phone (251) 625-3011.

Stephen H. Miller announces the opening of his
office at 114 W. 10th Street, Suite A, Anniston. Phone
(256) 741-9292,

Charles R. Niven announces the opening of his
practice at 2000 Interstate Park Drive, Suite 105,
Montgomery. Phone (334) 260-0003.

Jonathan C. Sapp announces the formation of The
Sapp Law Firm, LLC. The office is located at 1923
Third Avenue, South, Jasper. Phone (2005) 221-2929,

Among Firms

Douglas A. Baymiller has joined Warranty
Corporation. Offices are located at One Warranty
Plaza, 4400 Government Blvd., Mobile. Phone (251)
660-1901.
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Capell & Howard PC announces that Richard H.
Allen and M. Courtney Williams have become mem-

bers of the firm. Paige R. Jackson has joined the firm
as an associate.

Copeland, Franco, Screws & Gill PA announces
that Mitchel Hampton Boles has become a member of
the firm, Martha Dubina Reby and Charles Nelson
Gill have joined the firm as associates,

Cory, Watson, Crowder & DeGaris unnounces that
Jason A, Shamblin and Brian D. Tarner, Jr. have
joined the firm as associates.

Emond, Vines, Gorham & Waldrep PC announces
that Frank O, Hanson, Jr. has joined the firm,

First American Title Insurance Company announces
that Donna J. Snider has been appoinied vice-president.

Grace & Associates announces that L. Ann Grace,
John W. Evans and Jennifer M. Matthews have
become principals in the firm, and Jeffrey K. Grimes
is now associated with the firm. The firm name has
changed to Grace, Evans & Matthews, Attorneys.

Johnston & Coots, LLC announces the opening of
their offices at 1740 Taliaferro Trail, Montgomery.
Phone (334) 215-7596.

Lehr, Middlebrooks, Price & Proctor announces
that Brett Adair has become a shareholder in the firm.



E. Clayton Lowe, Jr., Peter A,
Grammas, Brent D. Hitson and John
G. Dana announce the formation of
Lowe, Grammas, Hitson & Dana LLP,
with offices located at 3500 Blue Lake
Drive, Suite 209, Birmingham. Phone
(205) 380-2400,

Moore & Trousdale PC announces
that lan Michael Berry and
Christopher Shane James have joined
the firm as associales.

Ogletree, Deakins, Nash, Smoak &
Stewart, PC announces that
Christopher A. Mixon has become an
associate of the firm,

Regions Financial Corporation
announces that R. Alan Deer has been
named chiefl legal officer and William
M. Phillips, Jr. has been named vice-
president and senior legal officer.

James V. Roberts, Jr. and Wendy
Pierce announce the formation of

Roberts & Pierce PC, with offices at
140 5. Section Streel, Fairhope. Phone
(251) 928-1499.

Samford, Denson, Horsley, Peltey,
Bridges & Hughes announces that
Christopher J. Hughes has become a
partner, and Joshua J. Jackson has
become an associate,

Sirote & Permutt PC announces that
Katherine N. Barr, Christopher S.
Berdy, Christopher A. Boticher,
Donald E. Johnson, and Peter M.
Wright have become shareholders in the
Birmingham office of the firm,

Smith, Spires & Peddy PC
announces that Julie W. Jordan has
joined the firm as an associate,

Virginia R. Smith and Ted Williams,
Jr. announce the formation of Smith &
Williams with offices located at 104
Second Avenue, West, Oneonta. Phone
(205) 625-6333.

Robert C. Snead, Jr. and Michael E.
Gedgoudas announce the formation of
Snead & Gedgoudas LLC, with offices
at 2 N. 20th Street, Suite 1020,
Birmingham. Phone (205) 327-5595.

Spotswood LLC announces that
Michael T, Sansbury has joined the firm
as an associate.

E. B. Strong announces the formation
of E. B, Strong & Associates PC with
offices a1 One Perimeter Park, S., Suite
380 South, Birmingham. Phone (205)
970-6868, JelMrey M. Chapman has

joined the firm as an associate,

Philip A. Stroud and James D,
Harper announce the formation of
Stroud & Harper, PC with offices at
Deerchase Office Park, 5779 Getwell
Road, Building D, Suite 5, Southaven,
Mississippi. Phone (662) 536-5656, W
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Samuel Randall Stephenson

Samue] R. Stephenson, a member of the Mobile,
Alabama and American bar associations, died
December 7, 2002. He was born July 21, 1928 in
Decatur and was a long-time resident of Mobile. He
attended the University of Alabama where he obtained
a bachelor's degree in ceramics
engineering, In 1950, he was drafied
into the United States Army, where
he remained for a period of two
years, For 20 months of his Army
career, he was assigned to the
Bureau of Standards in Washington,
D.C., as a ceramics engineer, mak-
ing false teeth.

Following his military career, he
married Carolyn Bradford. Sam
decided he would rather be a lawyer
because he liked people and did not
want to make false teeth the rest of
his life. He attended law school at
the University of Alabama, obtain-
ing his degree in 1955. While in law
school, he became editor of the Law Review, and also
was a member of Farrah Order. He was a member of
Phi Delta Theta Fraternity.

Shortly after graduation from law school, he and his
wife moved to Mobile, where he entered the practice
of law, initially with firm of Pillans, Reams, Tappan,
Wood & Roberts, and thereafter with the firm of
Wilkins, Byrd & Stephenson. He did not particularly
like trial work, so in 1963, he was employed by the
trust department of the First National Bank of Mobile,
where he served until his retirement in 1985,

IULY 2003

Sam was an avid golfer and loved the sport of baseball.
In his earlier years, he was a member of a group called
the “Rowdies,” which consisted of about 12 men who
played baseball and golf wogether. Members included
Bruiser Castle, Bobby Radcliff and Ross Diamond, Jr., a
former member of this association.

Following his retirement in 1985,
Sam and Carolyn bought a motor
home, and they enjoyed traveling
extensively to various parts of the
couniry. They made many trips o
Flonda to watch professional baseball
teams in spring training. They went 1o
Kissimmee, Vero Beach and Orlando,
where they were able to watch the
Houston Astros, the Atlanta Braves
and also the Brooklyn Dodgers. They
also went to the College World Series
in Omaha, as well as to Michigan,
Canada and Colorado with some of
their grandehildren,

Sam was a member of the Infant
Mystics Mardi Gras Society, Christ Episcopal Church
and the Country Club of Mobile,

He is survived by his wife, Carolyn; three daughters,
Bess Stephenson Norman, Carolyn Stephenson Jeffers
and Margaret Stephenson Troiano; and six grandchildren,
Bess Bradford Norman, Samuel Joseph Norman, Richard
Lamar Jeffers IV, Samuel Stephenson Jeffers, Elizabeth
Bailey Troiano, and Margaret Meador Troiano,

—Michael D. Knight, president,
Maobile Bar Asseciation



Daniel Wayne Burns

On October 14, 2002, the Legal Aid Society of Birmingham
learned of the death of staff attorney Daniel Wayne Burns, after
a lengthy hospitalization, Wayne was born in Birmingham on
November 20, 1942 to Velma and Robert Burns. The ¢lder Mr.
Bums was o descendant of the famous Scotiish poet. Wayne
also had twio brothers, James Melvin Bumns, a Birmingham
attorney, and John Luzby Bums, a Tuscaloosa businessman.

Educated at Pratt City Elementary and Ensley High School,
Wayne graduated in 1960 and attended the University of Alabama
for two years, then transfermed 1o Jacksonville State University,
where he met his wife, Janett Maroney. They were married in
1966 and have three adult children, Janelle Bumms Monroe, Daniel
McKenzie Burns and Jonathan Bradford Bums. He is survived by
his wife, mother, two brothers and three children.

After receiving his B. 8. degree from Jacksonville State,
Wayne worked for the Jefferson County Department of Health
as 4 health inspector for 1en years, the latter part of which he
attended night classes at Birmingham School of Law and
worked during the day. In 1976, he obtained his law degree and
opened & part-lime solo practice on Lomb Avenue in Ensley, In
1977 he left the health department to practice law full time.

In 1987, Wayne suffered kidney failure and had a kidney
transplant, After a three-year recovery, he returned to work for
the Legal Aid Society of Birmingham, where he represented
indigent defendanis at the Birmingham Jail Court docket until
1998 and then children in delinquency and dependency cases at
the Bessemer Family Court.

Wayne's individuality was apparent at his funeral, where
blues music provided the prelude to remarks by local judges. He
will be remembered for his sense of humor, which though fre-
quently not “politically correct™ was never mean-spinted and
always entertaining. Despite what must have been intense pain
and suffering due o his medical condition, Wayne was never
known to complain, and his good humor and sense of responsi-
bility for his poor and young chents never wavered. The
Birmingham legal community and particularly the Legal Aid
Society will long remember Wayne Burns as a loving family
man and a canng professional.

~Martha Jane Patten, executive director,
Legal Aid Saciery af Birmingham

Died: April 29, 2003

Bethany, Charles W.
Annandale, Virginia
Admitted: 1948
Died: March 25, 2003

Burns, Daniel Wayne
Birmingham
Admitted: 1977
Died: October 14, 2002

Died: October 11, 2002

Baker, James Keaton Given, Sam Perry Holladay, Hugh Edwin, Hon.
Helena Birmingham Pell City
Admitted: 1967 Admitted: 1949 Admitted: 1950

Died: April 13, 2003

Little, Horton H. Sr., Hon.
Luverne
Admitted: 1932
Died: March 26, 2003

Riis, Erling Jr.
Point Clear
Admitted: 1953
Died: March 24, 2003

Franco, Ralph Abraham
Montgomery
Admitted: 1948
Died: April 6, 2003

Harwell, Ed W.
Anniston
Admitted: 1952
Died: March 26, 2003

Vollmer, Richard W. Jr., Hon.
Mobile
Admitted: 1953
Died: March 20, 2003
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2003 Regular Session

he Regular Session ended June 16, 2003,

Before the legislature were the following major

revisions that will affect the lives of Alabama
citizens and lawyers in their practice: Sentencing
Reform: Election Reform; Homeland Security;
Landlord and Tenant Laws; Nursing Home Laws; and
Constitutional Reform.

When this article was written, the Regulur Session
was two-thirds over and the legislature had just
recessed for a Special Session. At that time only Sunset
bills und a special appropriation for prisons had been
signed into law. Although the legislature recessed for
three weeks, the 105-day session limitation continues,
requiring the last possible day for the Regulur Session
o remain as June 16, 2003,

First Special Session

Governor Riley asked the legislature to recess from
May 19 10 June 6, 2003 so that he could call a Special
Session 1o address the financial crises of the stale.
Governor Riley has asked the legislature 1o approve
funding sources, but will require a special election for
public approval, most probably in September 2003,
This will necessitate a second Special Session of the
legislature to deal with the 2003—2004 budgets.

The results of both the Regular Session and the first
Special Session will be chronicled in the next article.

Alabama Uniform Securities
Act

The first state securities law evolved in the 1930s
after the events of 1929, A second and third Uniform
Securities Act followed in 1956 and 1985. Alabama’s
maost recent securities enactment was in 1990 which
revised Alabama’s 1959 Act. Both of these ucts fol-
lowed the umiform law.

After Enron, WorldCom and other notorious stock
manipulators, it became apparent that changes were
needed in both national and state security laws,
Congress enacted the Sarbanes-Oxley Act in 2002.

The Alabama Law Institute began its review of the

JULY 2003

latest Uniform Securities Act (2002) soon after it was
drafied by the National Conference of Commissioners
on Uniform State Laws. Montgomery attorney Mike
Waters is chairing this revision. During our review,
Health South made the headlines. This further empha-
sized the need 1o update Alabama’s laws,

There are two concurrent securities regulating
regimes—one at the federal level and the other at the
state level.

The states have an important role in securities regula-
tion. There is fraudulent activity at a level that eludes
federal law protection, even when federal law applies,
and by no means is every security sold a “federal cov-
ered security.” Many schemes (o defraud investors
involve locally generated pyramid schemes, misrepre-
seniation and scam sales. Without state regulanion,
accompanied by civil and eriminal enforcement of the
law in state courts, there would be little hope of redress
for many victimized investors. Staie enforcement is also
available when there are fraudulent schemes involving
federal covered securities. In effect, Congress and the
SEC have acknowledged that the federal level is unable
to cope with all the enforcement that needs 1o be done,

In 2002, the National Conference of Commissioners
on Uniform State Laws approved a new Act for state
securities as an effort to give states regulatory and
enforcement authority that minimizes duplication of
regulatory resources and that blends with federal regu-
lation and enforcement in a more efficient system for
investor protection. Uniformity of law among the states
is essential for this o happen, but it needs to be a uni-
form law that coordinates with lederal law.

Registration and Filings
There are three methods for dealing with public
offerings of securities under the new Act:
(1) Notice Filings.

Notice filing is for certain “federal covered
securities.” These are securities which by reason
of federal preemption are no longer registered at
the state level.



The notice filing under the 2002 Uniform Act is for
federal covered securities other than listed securities, and
includes i consent to service of process, payment of a fil-
ing fee, and, depending on the state securities administra-
tor's requirements, can include copies of material filed
with the SEC as part of registration there.

(2) Coordination Registration,

Coordination registration at the state level is available
for securities that, even though not federal covered secu-
rities, are registered with the SEC.

The objective of the coordination is the simultaneous
registration of the offering at the SEC and in the states
where the offering is 10 be made.

(3) Qualification Registration.

Qualification registration at the state level applies to all
other offerings being made within a state, for which an
exemption is not available. These can include intrastate
offerings and offerings that are within exemptions from
SEC registration because of their relatively small size.

Broker-Dealers and Investment
Advisors

Another area of securities regulation and oversight is that of
brokers-dealers and investment advisors, and the individuals who
are agents of broker-dealers or issuers or who are investment
advisor representatives, This Act systematizes and reorganizes
the provisions dealing with these securities professionals and
clarifies the federul-state interrelationships to promote efficient
coordination of the durability of registration and regulation.

Enforcement

The third method of securities regulation, of course, is enforce-
menl, against anyone for fraudulent practices in securities trans-

actions and against issuers and securities professionals for failure
to comply with the registration regimes applicable to them. The
new Act continues the enforcement powers of the state securities
regulators. Enforcement includes civil and cnminal actions in the
courts and administrative proceedings. The new Act authorizes
the state securities administrator 1o issve, under appropriate pro-
cedures, cease and desist orders for violations of the Act, and
authorizes courts to enforce such orders. Also contained in the
Act are authority for conduct of investigations and issuance of
subpoenas and provision of assistunce 1o securities regulators in
other jurisdictions. The Act also includes civil linbility provisions
for defrauded persons to obtain damages or rescission with the
statute of limitations lengthened 1o be the same as the federal
statute of limitations for securities fraud linbility,

This Act is being crafted for Alabama by a Law Institute com-
mittee comprised of: Chairman Mike Waters, Montgomery; Ed
Ashton, Birmingham: Jerry Bassett, Monigomery; Hamp Boles,
Birmingham: Jeseph Borg, Monigomery; Carolyn Duncan,
Birmingham; Tom Krebs, Birmingham; Othni Lathram,
Birmingham: T. Kurt Miller, Birmingham; J. Michael Savage;
Birmingham; Bruce McKee, Birmingham: Tommy Mancuso,
Montgomery; James North, Birmingham: E. B, Peebles, 111,
Mobile; Charles Pinckney, Birmingham; James Pruett,
Gadsden: Professor Howard Walthall, Birmingham; James
Wilson, Jr., Birmingham: and Chris Simmons, Monigomery.

For more information about the Institute or any of its projects,
contact Bob McCurley, director, Alubama Law Institute, P.O. Box
86114235, Tuscaloosa 35486-0013; fax (205) 348-8411; phone
(205) 348-T411: or visit our Web site at wwwallstate.alus. W
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Civility: Its Decline
And a Resolution for
Its Restoration

( : ivility, at its core, is common courlesy, It is the treating of other
lawyers and the system of justice with professional courtesy and
respect. For almost two decades, civility has become a buzzword

in the profession. What has happened over the years 1o cause us o now

openly talk about the way lawyers react to one another as well as how we
practice our profession under our ethical and procedural rules? 1 once
thought that if lawyers talked about civility, or the lack thereof, it would
be like a confession 1o the public that there is a decline in the profession-
al status of lawyers. | then began to realize that | was, in fact, far behind
the public view of the profession. The public's view was being formed by
movies, elevision, newspapers, other media and, oftentimes, by reports
of and about lawyers in trials and other proceedings. The public view,

unfortunately, (o some e:uem. 15 that the profession is in decline. While 1

also believe that the pmfcmmn is still looked up to in American society, it

is within our domain as practitioners and members of the profession to
work toward improving our image. That is why it is important for us to
talk about the issues relating to civility and for each of us to do our part,
every day, to enhance our profession.

What does incivility do to the profession? As | previously stated, a lack
of civility causes a lack of public regard and 11 can also reduce confi-
dence in the justice system. Additionally, it makes the profession less
rewarding. It can take from a lawver the sense of dignity and self-worth
that one should feel from the practice of our learned profession. [ have
heard from individual lawyers, more than [ have wanted to hear, that they
are enjoying their practices less and less, Discovery abuses, a lack of
truthfulness in relationships, deceit and aggression have been stated as
having an impact on the enjoyment of the practice of law. All of these
arcas encompass the concept and reality of civility,

The reasons for the disregard of common courtesy in the present-day
legal profession are many; however, I will give focus to the following: (1)
The increase in the size of the bar and therefore increased competition
among lawyers for business; and (2) High stakes cases including class
actions involving non-social issues and social issues,

A. Contributing Factors to a Decline in Civility

L. Increase in the size of the Bar and Increased Competition
Ameong Lawyers for Business

The expected increase in United States lawyers within the next three
years is almost twice that of other professions at 28 percent. Our of Court,
www: EmplawyerNetcom/court/court0502.cfm. As of December 31, 2001,
the current American Bar Association’s tally of active lawvyers in the State
of Alabama is greater than 11,000, American Bar Association, ABA
Market Research Dept. (2002). Thus, by 2008, we can expect the number
of lawyers to/rise above 14,000 in Alabama. As these numbers continue to
soar, it is inevitable that the legal profession will continue to see an
increase in competition for business that will coincide with the increasing
number of active lawyers in the profession. The guestion remains as to




whether the business will be plentiful for all who seek it. If not,
we are likely to feel the eifects of the law of supply and demand.
But has this competition come about at the expense of civility in
the legal profession?

Dwring my tenure as a circuitl judge, when [ handled civil
cases exclusively, | had, by most accounts, a substantial docket.
It was so busy that | would set aside a day or two ¢ach month to
handle motions. A large number of lawyers were required to be
in attendance for their motions. An unintended consequence was
that it gave lawyers the opportunity to meet and greet. Lawyers
had the opportunity 10 see each other and socialize during those
docket calls. 1 encouraged the lawyers 1o talk about their cases
and to attempt to resolve their disputes. Many of them did. |
made conference rooms and the jury room available for
lawyers to meet. Over the years, | heard many favor-
able comments that it gave members of the bar
the opportunity to interact. When lawyers
have good personal relationships with
one another it becomes more difficult
for a lack of professionalism to rear
its ugly head.

Are we now facing a situation
where bar associations are so
large that individual members
rarely familiarize themselves
with one another? In some of
the metropolitan areas in
Alabama, I suspect that might
be the case. Additionally, it is
becoming more difficult 1o teach
and cultivate civility in individual
law firms because lawyers are
focusing on billing hours versus
getting acquainted with their col-
leagues. Sometimes lawyers
within fairly large firms do
not know each other.
But, should our estab-
lishing acquaintances
conflict with the
responsibilities that we
have as lawyers?

I don't believe that it
should. Our interaction as col-
leagues and as professionals is a part
of our role as lawyers. The point of reference
for this can be found in the first Code of Conduet adopted in
Alabama in 1887, N, Lee Cooper and Stephen F. Humphreys,
“Beyond the Rules: Lawyer Image and the Scope of
Professionalism,” 26 Cumb. L. Rev. 923, 926-928 [ 1995/1996)
(discussing the development of Alabama’s first Code of
Conduct in 1887). The first Code stated: “The purity and effi-
ciency of judicial administration . . . depend . . . on the charac-
ter, conduct, and demeanor of attorneys.” fd. (omissions origi-
nal). Character, conduct and demeanor are refined through our
day-to-day interaction: therefore, the way in which we litigate
our cases or negotiate deals are opportunities to exemplify civil-
ity in the legal profession. Competition is acceptable, but only
s0 long as it is healthy competition that preserves the integrity
of our profession, and it is grounded in civility.
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It has been said that lawvers today are perceived as being
“less interested in justice and more interested in winning at all
costs.” Paul J. Kelly, Ir., A Return to Professionalism, 66
Fordham L. Rev. 2091, 2092 (1998). This external perception,
in part, has to do with the manner in which lawyers interact
with each other. Perhaps, the increasing commercial direction
has weighed heavily on the reputation of the profession. It is
likely that the “winning at all costs™ mentality has fostered to
some extent the present-day environment of incivility among
lawyers.

Unfortunately, abusive rhetoric, making personal attacks and
overreaching is on the rise in the profession. Adversarial excess
is being seen in both oral and written advocacy. In civil litiga-
tion, the term “Rambo Litigator” has been used to describe abu-

‘sive rhetoric and adversarial excess. The term
‘deseribes the behavior where there s a
“need to fight about everything” and
“where abusive tactics are utilized to
achieve goals. It wrns lawyers against
‘gach other in the courtroom and results in a
;-Z;!Eﬁl'i_ﬂg-in civility in the bar, In Dendi
Pmpgrnes Corp. v. Commerce Savings
_ and Loan Association, 121 ER.D.
284 (N.D. Tex. 1988), the
judees of the United States
+ District Court for the
Northern District of
Texas, sitting en bane,
responding to the use of
abusive tactics in their court-
rooms, created a code of
civility for litigators appear-
ing in their district. The poli-
cy states: “Those litigators
who persist in viewing them-
selves solely as combatants, or
who perceive that they are retained
1o win at all costs without regard to fun-
damental principles of justice, will find
that their conduet does not square with
the practices we expect of them.” This
code has inspired other jurisdictions
facing similar problems of incivility

1o likewise address the problem by
adopting similar codes, 1 discuss this area in

greater detail later,

An example of stepping beyond ethical bounds in written appel-
late advocacy appears in the per curiam opinion overruling the sec-
ond application for rehearing in Prudential Ballard Realty
Company v. Weatherly, 792 So.2d 1045, 1060 (Ala. 2000). On orig-
inal submission, the Supreme Court of Alabama reversed a jury
verdict in favor of the plaintiff and remanded the case for a new
trial. Plaintiff"s attorney filed an application for rehearing submit-
ting mentorious grounds resulting in a withdrawal of the onginal
opinion and the issuing of an opinion affirming the judgment for
the plaintiff. However, plaintiff’s counsel did not stop with his mer-
itorious argument. He accused members of the court of selling
decisions to the highest bidder. The opinion details the offending
conduct and cites the behavior as unprofessional. See also the dis-
senting opinion of Chief Justice Hooper at page 1067 citing a vio-




lation of Rule 3.5(c) of the Rules of Professional Conduct by
engaging “in conduct intended to disrupt a tribunal,” a violation of
Rule 8.2(a) by making statements “with reckless disregard as 1o
[their] truth or falsity concemning the qualifications or integrity” of
the members of the count based on the insinuation in the brief that

the coun’s vote can be bought by special-interest dollars. The Chief

Justice went on to state, “Thlis derogatory comments made about
and 1o this Court might imply to the public that this Court changed
its opinion as to his clients” case and ruled in their favor upon
rehearing because of fear of exposure and not based on the law and
the facts of this case. Therefore, he violated Rule 8.4{d) by engag-
ing ‘in conduct that is prejudicial to the administration of justice.”
His explicit remarks in his brief suggesting that our decisions are
made in terms of campaign contributions imply that the rich and
powerful have an ability to improperly influence Justices in their
rodes as government officials and therefore violate Rule 8.4(e).
These expressions of contempt, threat and intimidation made when
he filed his clients” application for rehearing violate Rule 8.4(g),
because by making these expressions he has engaged in conduct
that adversely reflects upon his fitness to practice law. Not only do
his actions cause me to question his maturity 1o practice law befone
this Court, but it is exactly this kind of juvenile behavior that
reflects poorly on our entire profession.™

Let's tum to examine civility in the realm of high stakes cases.

2. High siakes cases

Model Rule 3.2 encourages expedited litigation. The compar-
ative Model Code Disciplinary Rule likewise advises against
delay when “such . . . would serve merely to harass or mali-
ciously injure another.” DR7-102(A)(1). Discovery is viewed as
the area that is considered to be the “catalyst” for much of the
incivility occurring in the legal profession. See Raymond M.
Ripple, “Leaming Outside the Fire: The Need for Civility
Instruction in Law School,” 15 ND L.J. Ethics & Public Policy
359, 362-363 (2001). Unnecessarily long depositions, argumen-
tative counsel during depositions, withholding of documents,
avoidance of imerrogatory answers, scheduling discovery at
inopportune times, canceling discovery without notice to the
opposing party, and other “stonewalling™ tactics so as to delay
discovery and, thus, delay litigation are behavior examples that
are beyond the pale of civility. See id. at 363,

It has been my expenence that discovery disputes rarely occur
outside of high stakes cases. The examples illustrated appear to
occur more consistently with the elevated claim for damages.

Discovery under the federal rules and most states, including
Alabama, rests on a theme of broad full disclosure. The theory
underlining broad disclosure is that if both parties are obliged 1o
turn over their important information prior to trial, the parties
will be in a better position to negotinte toward settlement of the
case. However, this theme of open discovery is where the most
frequent adversarial encounters occur between counsel and their
clients. The aspect of discovery fostering the most incivility
between opposing counsel is the deposition.

Over the years, | have had lawyers tell me that during deposi-
tions lawyers become unnecessarily argumentative, that on
occasion threats of violence are made by one lawyer toward
another, that clients are instructed not to answer guestions with-
out a good faith legal basis and even the abrupt termination of
depositions can occur, OF course, conduct as [ have described
flies in the face of the purpose of the deposition process, that is,
to obtain facts and information from the opposing side. Uneivil
behavior therefore erodes the effectiveness of depositions.

Although other discovery processes may nol be as confronia-
tional as can occur during a deposition, uncivil behavior can
and does occur in other forms of discovery, such as misrepre-
sentations by lawyers in responding or not responding to docu-
ment requests, nol returning phone calls and scheduling discov-
ery so as o frustrate and inconvenience the other party,

In response to this conduct, many courts are adopting civility
codes to address the problem. In a 1995-1996 Cumberland Law
Review article, it was reportied that 88 jurisdictions have adopted
codes of civility. N. Lee Cooper and Stephen F. Humphreys,
“Beyond the Rules: Lawyer Image and the Scope of
Professionalism,” 26 Cumb. L. Rev. 923, 935 (1995/1996). The
Seventh Judicial Circuit, the first federal count circuit to adopt a
code of civility, cited an example in which a lawyer holding a dep-
osition in his office failed to produce requested documents, violated
Rule 3Xc) of the Federal Rules of Civil Procedure, ignored a coun
order, and threatened opposing counsel with violence if he attempt-
ed to telephone the judge, even though there was a prior agreed-
upon procedure to call the judge in discovery disputes. /d at 934,

Resolution

and file an application by October 1, 2003.
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Prior to adopting their civility code, the Committee on Civility
appointed by the Seventh Judicial Circuit compiled survey respons-
es of over 1,500 lawyers and judges within its jurisdiction. These
survey responses revealed that out of the attomeys who perceived
civility to be a problem, 94 percent viewed depositions and the dis-
covery process as the catalyst for the lack of civility. As noted earli-
er, incivility 1s not limited to depositions. 1t is not uncommon for
documents to be withheld and interrogatory answers to be candidly
avoided. One Texas lawyer commented during the process where
the Texas Rules of Civil Procedure was amended to curtail discov-
ery abuses: “[tlhe norm is that one generally responds as narmowly
as possible. You keep stonewalling and reply as narrowly as possi-
ble. You don’t volunteer anything in the hope that they'll wear
down.” See Raymond M. Ripple, “Leaming Outside the Fire: The
Need for Civility Instruction in Law School,” 15 ND L.J. Edhics &
Publfic Policy 359, 362-363 (2001).

B. A Resolution for Restoring Civility in
the Legal Profession

While the number of lawyers admitted to the bar is rapidly
increasing, the inevitable competition for clients does not have
to come at the cost of lowering the esteem of the legal profes-
sion. Whether we are advocating social change or private dis-
putes, civility among lawyers and civility wward our elients
must remain intact,

While we can, and must, openly discuss the issues of civility,
that does not mean that the legal profession and the system of
justice is in a declining spiral. The profession and the system of
justice are strong. Improvement in civility will enhance public
perception, as well as restore some of the lost enjoyment to
practicing members of the profession.

It is incumbent upon us, as practicing members of the bar, 1o
be aware of issues relating to civility and to resolve in our daily
activities to do our part to make our profession better. Just as a
Jjourney starts with the first step, improving the perception and
reality of improved relationships among lawyers begins with the
resolve of each of us to take a step toward improving civility.

Let us now briefly examine some ethical issues that could
appear in complex litigation: (1) ethical dilemmas of plaintifi’s
counsel in contacting current and former employees of a corpo-
rate defendant; (2) ethical restraints on entering into agreements
that restricts the practice of law; (3) sealed settlements; and (4)
destroying documents and inadvertent disclosures.

Ethical Considerations
of Plaintift’s Counsel
When Contacting
Current and Former
Employees of a
Corporate Defendant

What do you do when you have this wonderful case with
which you expect to earn this great fee that will allow you to
retire, but you need to talk with current or former employees of
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the defendant to prove your case? Of course, you would like to
have these conversations without opposing counsel being aware
of your actions. Should your case not settle, what a great sur-
prise it would be to offer the testimony of the current or former
employees at trial. We will briefly examine the Rules of
Professional Conduct applicable to this dilemma,

Rule 4.2 of the Alabama Rules of Professional Conduct
provides:

“In representing a client, a lawyer shall not communi-
cate about the subject of the representation with a
party the lawyer knows to be represented by another
lawyer in the matter, unless the lawyer has the consent
of the other lawyer or is authorized by law 1o do so.”

Rule 4.3 of the Alabama Rules of Professional Conduct states
as follows:

“In dealing on behalf of a client with a person who
15 not represented by counsel, a lawyver shall not
state or imply that the lawyer is disinterested. When
the lawyer knows or reasonably should know that
the unrepresented person misunderstands the
lawyer’s role in the matter, the lawyer shall make
reasonable efforts to correct the misunderstanding.”

Note that the rule provides that the waiver of the “no contact”
provision belongs to the other lawyer. In addition, the Comment 1o
the Alabama rules defines three categories of employees with
whom a lawyer adverse to the employer should not contact ex
parte: (1) an employee who has managerial responsibility; (2) an
employee whose acts or omissions are relevant to the employer’s
liability, either civil or criminal; and, (3) an employee whose state-
ment may constitute an admission on the pant of the employer.

It is clear under the Alabama rule that managerial employees
are represented parties; however, it is less clear for other
employees. The underlying facts relating to the employee’s acts
or omissions or status would seem to be determinative, A fur-
ther complicating question is whether the Rules of Evidence
should be applied in interpreting the Rules of Conduct’s defini-
tion of “employee.” See George B. Wyeth, Talking to the Other
Side's Emplovees and Ex-Emplovees, ABA Journal of
Litigation, Vol. 15, No. 4 (Sum, 1989). Because the Rules of
Evidence designate certain statements by employees as admis-
sions, it is critical to know whose statements plaintiff’s counsel
is seeking. The evidentiary matter, however, appears to be a
concern only for current employees, not former employees,

Therefore, under the Alabama rules, the only current employ-
ees with whom plaintifi”s counsel could speak to without
authorization from opposing counsel would be: (1) one who
lacks managerial authority; (2) has not participated in the acts
subject of the litigation; and, “(3) cannot make an admission.”
Scott Donaldson, “Ex Parte Interviews with Corporate Party
Employees: An Overview,” The Alabama Lawyer 312, 313
(Sept. 1992). Because this prototype, so to speak, is guite limit-
ing, the risk is great for ethical violations in this situation. In the
event any uncertainty exists, alleviating an ethical violation
would require consulting opposing counsel before speaking 1o 4
current employee. See supra, Donaldson, at 315.

In the alternative, questions could be propounded to the cor-
porate defendant requesting the names of employees who are
able to speak to plaintiff's counsel. See id. at 316. In doing so,

|



plaintifi”s counsel appropriately uses discovery to “shift the bur-
den away from the requesting party™ to the corporate defendant
for compliance with the rules of ethics, See id.

Resolving questions relating to former employees do not
present os much difficulty. In RO-92-12, the Alabama
Disciplinary Commission opined that a strong argument could
be made that Rule 4.2 does not apply to a former employee, at
any level, reasoning that a former employee could not speak for
the corporation, This determination was reconfirmed in RO-93-
05 again stating that former employees were no longer in
position of authority, and. thus, not able to bind the corporation.

The American Bar Association, in addressing this matter, has
also refused 1o extend Rule 4.2 1o cover former employees, See
Cynthia A, Coe, “Communicating with an Adversary’s Former
Employees,” The Practical Litigator 37-48 (1996) (discussing
Formal Opinion 91-359). The ABA interpretation represents the
majority view,

While evidentiary questions regarding admissions do not exist,
plaintifi”s counsel can still run afoul of ethical restraints in com-
munications with former employees. An ethical pitfall can exist
when contacting an unrepresented party. Because the person is no
longer employed by the corporate defendant, the former employee
is not represented by defendant’s counsel. Former employees are
likely not to be represented at all when plaintifi’s counsel seeks
out communications with them. Thus, Rule 4.3 of the Rules of
Professional Conduct provides guidance, because the rule explicit-
ly prohibits counsel from presenting himself as disinterested when
dealing with unrepresented parties. The rule places on plaintiff’s
counsel the responsibility, if the former employee does not under-
stand the role of plaintifi’s counsel, 10 correct the misunderstand-
ing. if the lawyer knows or reasonably should know of the misun-
derstanding of the former employee. Not only must plaintiff’s
counsel be cautious not 1o appear disinterested if the former
employee is unrepresented, but also plaintifi”s counsel must not
induce the former employee to divulge privileged information,

- -
Agreements
o Py " . " &
Restricting the
Practice of Law
You are plaintiffs’ counsel in a 10,000-member class/col-
lective action where the potential class constitutes some
20,000 members. This is an opt-in action with class action
attributes, but more accurately described as a collective
action, There is some question as to whether the statute of
limitations has expired. At most. there is another vear if
plaintiffs are correct that the statute has not expired. The
defendant has advanced sound argument that the statute
has expired, but you feel that you have a good chance to
get your better argument accepted by the court, If so, you
will have the opportunity 1o attempt to get the additional
10,000 potential plaintiffs into this or another lawsuit,
The defendant, however, has proposed an offer to you to
settle the litigation for 50 million dollars. This amount of
maoney will more than compensate your clients for the
damages they have sustained, as well as provide a handsome
fee. The defendant, being aware of the issue relating to the statute
of limitations, rather than waiting for the statute to expire, for tax
reasons wanis to settle the case in this calendar vear. The defen-
dant is also aware of the expertise you have acquired during this
litigation and does not want to face you again representing the
other potential 10,000 plaintiffs. In order to accomplish its ohjec-
tives, the defendant, as part of its willingness to pay in excess of
money necessary to make plaintiffs whole, wants an agreement
from plaintiffs’ counsel as part of the consideration for settlement
that plaintiffs’ counsel will not bring additional litigation against
the defendant for a period of two years from the settlement. Can
plaintiffs’ counsel ethically enter into the agreement?
Rule 5.6 of the Alabama Rules of Professional Responsibiliy
addresses this situation:

“A lawyer shall not participate in offering or making:

(a) a partnership or employment agreement that
restricts the right of a lawyer to practice after ter-
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mination of the relationship, except an agreement
concerning benefits upon retirement; or

(b) an agreement in which a restriction on the
lawyer’s right to practice is part of the settlement
of a controversy between private parties.”

The rule, therefore, prevents plaintiffs’ counsel from entening
into a settlement agreement that would restrict the right to prac-
tice law. In other words, in the hypothetical provided, plaintiffs'
counsel could not, as pant of the settlement, agree that for a
period of two years additional litigation would not be brought,
Note, however, under Rule 5.6, not only is plaintiffs’ counsel
barred from making an agreement not to bring suit, counsel for
the defendant is prohibited from proposing or offering to make
an agreement that would restrict the right of the plaintiffs'
lawyer from practicing law.

Sealed Settlements

Under the facts of the settlement previously discussed, the
defendant additionally, as a condition of settlement, wants the
geitlement 1o be confidential and wanis all count records 1o be
sealed. Can you agree 1o jointly request that the records be
sealed and expect that the court will seal the records?

In South Caroling, the siate's ten federal judges, in Jate July of
this year, voted unanimously to stop the practice in all cases. 1 sus-
pect that the pructice, in the absence of opposition, varies from cir-
cuit 1o circuit across Alabama. In the latter part of my tenure as a
circuit judge, 1 stopped approving requests to seal records of the
court unless there was some compelling reason, such as maintain-
ing trade secrets, protection of a juvenile or instunces where secre-
cy was protecied by statute or otherwise protected by law. | did so
simply because court records are public. In many instances,
requests 1o seal records come in cases involving products liability.
There is a strong and compelling view, in my judgment, that the
public has a right to know about issues involving public safety.

The proposed rule change would amend South Carolina's
Federal Civil Procedure Local Rule 5.03 following a public
comment period. Only Florida and Texas have similar bans, and
only at the state level. The South Carolina Supreme Court
scheduled the issue for review at its judicial conference in
August of this year with any proposed rule changes 1o be sub-
mitted to the state legislature. The South Carolina Supreme
Court relies on its decision in Davis v. Jennings, 304 8.C. 502
{1991}, 1o handle requests for sealed settlements, That ruling
held that the trinl court must hold a hearing in response (o such
requests and balance the public’s right to access against coun-
tervailing interests such as harm to the parties from disclosure.

Similarly, the Supreme Court of Alabama has addressed the
issue. In Holland v. Eads, 614 So0.2d 1012 (Ala. 1993), the
Supreme Court of Alabama was faced with deciding whether a
third party should be allowed to intervene to unseal a previously
sealed record. The court set out the general rulle that allows pub-
lic inspection of judicial records and then held if a motion 1o
seal is filed, the trial count should conduct a hearing and should
not seal court records except upon a written finding that the
moving party has proved by clear and convincing evidence tha
the record should be sealed. The court set forth six criteria to
guide the process:

1. The information constitutes a trade secret or other confiden-
tial commercial research or information;

2. The information is a matter of national security:

3, The material sought 10 be sealed promotes scandal or
defamation;

4. The material pertains to wholly private family matiers, such
as divorce, child custody, or adoption;

5. The information poses a threat of harassment, exploitation,
physical intrusion, or other particularized harm to the parties
io the action; or

6. The material poses the potential for harm to third persons not
parties to the litigation.

Having u bright-line test takes the issue off of the table and
should have little or no effect on seitlements. These rulings wall
not affect private settlement agreements that are not filed in court.
In most instances, parties normally file a stipulation of dismissal
and the settlement documents are not filed in court. There are
only a limited number of cases under Alabama law, such as a set-
tlement involving a minor, that must be approved by the court.
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In the aftermath of Enron, what do you do if your client calls
and wants o know if certain documents can be destroyed? Any
such inguiry should raise a red flag.

Rule 3.4 (a) of the Alabama Rules of Professional
Responsibility provides.

“A lawyer shall not:

“{a) unlawfully obstruct another party’s access 1o
evidence or unlawfully alter, destroy or conceal a
document or other material having potential eviden-
tiary value. A lawyer shall not counsel or assist
another person to do any such act[.]”

A counter inquiry to the ¢lient should be made 1o determine if
the client has developed a timetable (or destroying documents
for space considerations and if the timetable is being strictly
complied with, If so, any destruction of documents outside of
the timetable will appear suspect. Another inguiry is whether
there is an ongoing or pending investigation. If there is potential
litigation, there is the question of how it would look to the other
side or to the jury if there is litigation and a tral. Even if the
records are scheduled for routing destruction, we have learned
from Enron that if there is an investigation pending and the
lawyer knows that the records are or could be relevant to the
investigation, there is the possibility of being charged with
obstruction of justice if the records are destroyed,

Additionally, although not an ethical consideration, evidence
destruction runs head-on into the rules regarding spoliation,
which allows for an inference of guilt or negligence or the basis
for a separate action grounded in negligence, See May v Moore,
424 S0.2d 596,603 (Ala. 1982); Alabama Power Co. v. Murray,
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751 So0.2d 494, 497 (Ala. 1999) and Smith v. Atkinson, 771
50.2d 429 (Ala, 2000).

What happens when a party discovers that documents that are
privileged have been inadvenently disclosed? Has the privileged
been waived by the disclosure or is the other party restricted
from being able to use the evidence disclosed in the trial? Two
recent rulings highlight the differing approaches jurisdictions
take. An article from the October 25, 2002 edition of the ABA
Journal E-Report discusses the approaches.

“In Elkion Care Center Associates LP v. Quality Care
Management Inc,, 805 A.2d 1177 (2002}, Maryland’s Court of
Special Appeals adopted an intermediate fact-specific st for
determining whether the attorney-client privilege has been
waived by inadvertent disclosure. Other jurisdictions, though,
have applied strict or lenient tests.

“While this wrongful termination case was in discovery, a
lawyer for the plointiff reviewed a box of documents from the
defendant’s counsel, The plaintiff’s lawyer was 10 identify the doc-
uments to be copied. Accidentally included was a memorandum
from a lawyer to the defendant firm's president, who had retained
the luwyer to determine available defenses for a wrongful termina-
tion lawsuit. Although the memo was marked as privileged, plain-
tiffs counsel marked it for copying. and a copy was forwarded to
plaintiffs counsel along with copies of other selected documienis,
The defendant later conceded that plaintiffs counsel did nothing
improper or unethical in tabbing the memorandum.

“Adter losing in the lower coun, the defendant sought a new trial
on the ground that the memo was privileged and should not have
been used ot trial, In assessing the merits of the appeal, the court
identified three basic approaches 1o resolving such cases. Under
Wigmore's strict test, an inadvertent disclosure always constitutes
a waiver. Al the other end of the spectrum is the lenient test, under
which the lawyer's negligence cannot waive the privilege because
the client, not the attorney, holds the privilege.

“The court rejected both of these approaches, saying that the
strict test prevents the use of pretrial remedies that would pre-
serve the privilege without causing unfair prejudice. and that the
lenient test does not provide any incentive for altomeys to take
adeguate steps o protect privileged documents.

“In adopting its intermediate approach, the court stated that
five factors should be considered:

“The reasonableness of the precautions taken 1o
prevent inadvertent disclosure.

"The number of inadvertent disclosures.
“The extent of the disclosure.

“Any delay and measures taken to rectify the
disclosures.

“Whether the overriding interests of justice would
be served by relieving the party of its error.

“Afier applying its imtermediate test, the coun concluded all
the factors strongly favored a finding of waiver.

“The ethics panel of the New York County Lawyers’
Association reached a different conclusion on how to handle
inadvertent disclosures in its opinion, New York County
Lawyers" Association Committee on Professional Ethics, Op.
730 (July 19, 2002), The opinion says that if a lawyer receives
information containing confidences that apparently were not

JULY 2003

intended for the lawyer, that lawyer should refrain from review-
ing the information, notify the sender and comply with the
sender’s instructions on return or disposal of the information.

“The panel found that a near majority of states have no ethics
opinions on inadverient disclosure, Moreover, there exists a lack
of uniformity among bar associations that have considered the
issue. ABA Formal Ethics Op. 92-368, which advises lawyers
not to review inadvertently disclosed materials and instead to
contact the sender for instruction, remains the leading authority
on the question, the panel said, but it is not uniformly followed
by state and local bars.

“The ethical obligation to preserve client confidences and
secrets is the sine qua non of the attorney-client relationship,
and lawyers, therefore, have a responsibility to protect not only
their own clients” confidences, but also those of other lawyers'
clients, the panel reasoned.

“The panel disagreed with critics who argue that this lenient
view lacks textual support in the Model Rules. That argument
incorectly implies that a lawyer has no ethical obligations except
as expressly set forth in the applicable code, the panel said.”

1 was not able to find an Alabama case where the issue was
addressed from an ethical perspective. The Supreme Court of
Alabama in Bettis v. Marshall, 549 S0.2d 23 (Ala. 1989). sum-
marily denied writs of mandamus in a case where a letter from
attorneys representing the defendants was inadvertently dis-
closed. A dissent with two concurrences suggesied that the leter
was work product and protected by Rule 26(b)(3) A.R.Civ.F. .
and thus, the mandamus petitions should have been granted.

Conclusion

The decline in civility and ethical conflicts must be given pri-
ority in the legal profession, For the sake of the reputation of
our profession, good lawyering must be centered on both civili-
ty and strong ethics. We must exhibit civility toward each other
and, at the same time, display strong ethics in representing our
clients. Although our system of junsprudence is adversanal, our
mission must be two-fold: winning the case and winning public
opinion based on the manner in which we handle our cases.

The preamble to the Model Rules of Professional
Responsibility states that, “[a] lawyer is a representative of
clients, an officer of the legal system and a public citizen having
special responsibility for the quality of justice.” Preamble,
Scope, and Terminology, ABA Model Rules of Professional
Responsibility (West 2001). Our actions, therefore, require that
we act with the highest moral obligations so as not to offend the
guality of justice nor lower the esteem of the profession. ]

Hon. Ralph 0. Cook

The Hen Radph . Cook fun s a3 0 deti count pudge and o
it oot padge. i addition to bong appontad an asoGate pstos
of the Suprome Court of Alrtssma in Movermber 1333 He serwnd on
e sugumime court Wil Jamesty 2001 ol now practices with the
Birrningham fiom ol Hare, Wynn, Newell & Newton. Price 1o that,
s Justice Cok servad af doan of Miles Law Schaol and is a law pro-
fasser. He s o gradunte of Tennessse State University and Howard
Universaty School of Laow
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P B ol FATﬁER REGISTRY:

Behold B

BY SHIRLEY D. HOWELL
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Look at the behemoth...

What strength

he has in his | oins., Registry Act still lurks inconspicuously in the pockel
part of Volume 15A of the Code of Alabama, 1975, a
- s very muscular and daunting behemoth waiting for the unwary.’
What power in The Act contains a stunning 30-day statute of limitations that
the muscles of his bef"y! can swiftly extinguish the right of an unwed father 1o oppose
the adoption of his child.’ While the advent of the registry was
B I . not publicized in Alabama, other sister states engaged in vigor-
Under the lotus plants he lies, ous and extensive efforts to educate the public and promote
awareness of their new registry requirements.’ In stark contrast,

Hidden amon g the reeds Alabama’s registry passed quietly into the body of laws where

> it hns become a monolithic nightmare for attorneys who have
in the marsh' unwittingly run afoul of it.

S ix years after its enactment, Alabama’s Putative Father
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' An Overview of the
Putative Father
Registry Act

In January 1997, the legislature of Alabama

o enacted the Putative Father Registry Act. In doing

P s0. Alabama joined a growing number of states

* that had enacted similar statutes.' It might well be
surmised that the outeropping of statutes similar 1o
Alabama’s was in reaction to the “Baby Jessica”
case." An entire nation was moved as it watched
the adoption debacle that resulted in the crying
toddler being removed from her adoptive parents
to be returned to a father she did not know. Robert
Andersen, M.D., may have captured the public

= mood best in his haunting autobiography, Second
Chaoice: Growing Up Adapted, when he stated,
“The public tends to glorify adoption in mass
empathy with childless couples, seeing it as a
lucky break for the infants.™ If Andersen is correct
about the public’s sentiment regarding adoption, it
15 not surprising that many states, including
Alabama, began searching for a means to prevent
a repetition of Baby Jessica's failed adoption.

Alabama’s Putative Father Registry Act is worri-
some, however, because it is not found where one
would expect to find it within the Adoption Code.
V. ¥ It is found in a pocket part of the Code at §26-

. h MR 10C-1 et seq. It is easily overlooked. In pertinent
& part, the Act begins benignly by providing that the
' Department of Human Resources shall establish a
regisiry wherein a putative father may file his
notice of intent to claim paternity.' The statute
then provides that a putative father who timely and
correctly files with the registry shall be given
notice of the pendency of any adoption proceed-
ings concerning the designated child.” In an overt-
ly protective measure, the statute criminalizes “a
knowing or intentional release of confidential
information from the registry,”” The Act then pro-
vides for the strict time limitation:

W Any person who claims 1o be the nau-
ral father of a child and fails 1o file his
notice of intent to ¢laim paternity pur-
o suant to subsection (a) prior 1o or
within 30 days of the birth of & child
born out of wedlock, shall be deemed
to have given an irmevocable implied
consent in any adoption proceeding.”
The statute contains no escape clause or savings

provision for the unwed father who fails for any
on to file with the regisiry on or before his

child’s 30th day of life. The Act makes no
allowance for an unwed father who does not know
of his fatherhood until the time for filing has
already expired, nor for the unwed father who is
out of the country engaged in military service, nor
for the man who has been actively deceived by the
mother’s misrepresentation that she lost the baby.
In short, the Act has a mechanical-jaws effect that
has already precluded severnl unwed fathers in
Alabama from contesting the adoption of their
children. Those adoptions proceeded solely upon
the consent of the mother since the father’s con-
sent had become irvevocally stattorily implied by
his failure to sign registry,

On Apnl 17, 2002, Alabama's legislature solidi-
fied its intent that there be no exceptions to the 30-
day filing requirement by promulgating Act 2002-
417." Thus amendment leaves nothing to the imagi-
nation. It provides unambiguously that timely filing
with the registry is the exclusive method whereby
an unwed father can manifest his intent to claim
paternity of his child and gain standing to contest
an adoption of his child. Yet, a number of signifi-
cant questions remain unanswered regarding an
unwed father’s rights to his offspring. The most
compelling question is whether a strict application
of the 30-day limitation period would be constitu-
tional in every factual setting. While the United
States Supreme Court has not answered the ques-
tion per se, the Court began analyzing the periphery
of the problematic issue of constitutional protection
for the rights of unwed fathers in 1972, A close
review of the development of the United States
Supreme Count case law is indispensable for an
aitorney representing an unwed father who has
failed to file with the registry, for there is no argu-
ment left for such a client except one challenging
the constitutionality of the registry as applied.

United States
e Court Case
Law: 1972-1983

(The Four Pillars)

Prior to 1972, there was a conspicuous absence of
Supreme Court cases that specifically addressed the
rights of unwed fathers with respect to their off-
spring. Between 1972 and 1983, the United States
Supreme Count handed down four landmark deci-
sions that provide the framework for lower courts to
use in determining the rights of unwed fathers rela-
tive 1o adoption proceedings involving their chil-




dren. An attomey cannot responsibly address the
issues pertinent 1o unwed fathers without possessing
an in-depth command of these cases.

1. 1972: Stanley v. lllinois

{An Unwed Father Challenges the Presumption
of His Unfitness)

In Standey 1. Minois”, an unwed {ather chal-
lenged the constitutionality of an llinois statute
that created an irrebuttable or conclusive presump-
tion that unwed fathers were unfit parents and,
hence, could not be heard in opposition 1o the
adoption of their children. Stanley, though not an
exemplary father, had in fact parented his children
and had lived with his children’s mother on and
off again for 18 years. Upon the death of the
mother, his children automatically became imme-
diste wards of the state and were eligible to be
adopted. Because of the existing statutory pre-
sumption of his unfitness, Stanley was denied the
apportunity to be heard. Stanley appealed. con-
tending that the statute violated the Due Process
Clause as well as the Equal Protection Clause. The
United States Supreme Court found evidence in
the record that Stanley had exercised de facto cus-
tody of his children though his paternity had never
been recognized by the state of Ilinois, In view of
Stanley's de facto custody, the Supreme Court held
that the Due Process Clause was violated by the
presumption of his unfitness.” The Supreme Court
concluded that “denying such a hearing to Stanley
and those like him while granting it 10 other
lllinois parents is inescapably contrary to the
Equal Protection Clause ™

It is useful to note that the Count focused
throughout upon Stanley's actual custodial relation-
ship with his children, not upon his biological link
to the children. That focus would receive further
analysis in 1978,

2. 1978: Quilloin v. Walcott

{The Best Interest of the Child Supersedes a
Father’s Opportunity Interest)

In Quillerin v. Walcotr”, an unwed father chal-
lenged the constitutionality of the Georgia statute
which required an unwed father 1o legitimate his
offspring in order to gain standing to oppose an
adoption of his child.” Under the Georgia statute,
an unwed father could legitimate his child either
by marrying the mother and acknowledging the
child as his own or by obtaining a court order
declaring the child to be his own. Quilloin had
failed to legitimate his child by either method.
Only when the mother instituted proceedings to

allow her child's stepfather 1o
adopt the child did Quilloin pelili
to legitimate his child. The trial cou
denied the legitimation petition and
finalized the adoption, opining that “the
best interests of the child™ dictated the yest
Quilloin appealed, claiming an unconstitut il
deprivation of Due Process and asserting tilt the
Georgia statute violated the Equal Protection
Clause by its disparate treatment of married and’
unmarried fathers. The United States Supreme
Court gave short shrift to Quilloin's deprivation 'of
due process contention. The Court focused upon
the fact that Quilloin had never been a de facto
parent to his child, holding, instead, that the coun-
tervailing interests of the child superseded any
inchoate opportunity interest Quilloin might have
had in his child."” Quilloin’s Equal Protection
Clause argument failed as well. The Courp drew a S
sharp legal distinetion between a married Tather™
and an unmarried one: A married father had legal™ ¥
custody of his child during the marriage whether
he had served the office of fatherhood well or not.
An unwed father such as Quilloin could claim nei-
ther de facto parenthood nor legal custody, In
short, the Court held that an unwed father fugh
to accept significant responsibility for parent
his child forfeils constitutional pml:-::lmnu'm
parental status,
It is particularly striking to note thut the m@that
made the argument that any constitutionally figo-1 © &
tected interest Quilloin might have had was di _ '
matically foreclosed by his technical failure nm 3. 4
legitimating his child prior to the institution of the! .+ '™
adoption proceedings. The court in dicta made a ;
porientous statement in response 1o that argument:
“We would hesitate to rest decision on this groupd,
in light of the evidence in the record that appell
was not aware of the legitimation procedure unti
after the adoption petition was filed.™ The Umt
States Supreme Court quoted from the rect
apparent sympathy the following ex

Q... Had you made any effm??uoﬁ ')

this time |prior to the instant proceed-
ings], during the 11 years of Darrell’s
life o legitimate him?

‘.,

A... L didn"t know that was process
even you went through, [sic].”

The Court did not have to reach the very deli-
cate question of Quilloin’s ignorance of the law
because the Court found that Quilloin had not
maintained a significant relationship with his
child. The unanswered question that could n
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addressed in Quilloin was whether an unwed
father who has forged a significant and enduring
relationship with his child may lose his child to
adoption because of his ignorance of technical
slatulory requirements.

.. 3.1979: Caban v.

Mohammed

i Disparate Treatment of Unwed Mothers and
Fathers: A Winning Argument for an Unwed
Custodial Father)

In Caban v. Mohammed”, an unwed father main-
tained a form of joint custody with the mother of
his children until the children were respectively
two and four vears of age. By that point, the moth-
P - ' er had married and given her consent for her chil-
. o A dren o be adopted by their stepfather, a fact pattern
de 1_ similar i some ways to that of Quillain. Calan,

o ‘_ bl | # B like the father in Quilloin, brought both due
- - process and equal protection challenges to the

; g - ' validity of the statute which permitted the adoption
I - ~ upon the sole consent of the mother. Caban s equal
4 ' -

protection claim rested upon disparate treatment of
unwed mothers and unwed fathers who were other-
wise similarly situated with respect to de facto par-
enting of their children.” The Supreme Court ana-
lyzed the gender and biological differences
between the unwed mother-and-child relationship
and that of the unwed father-and-child relationship,
1 noting in Justice Stewart's dissent that, *“The moth-
er carries and bears the child, and in this sense her
parental relationship is clear™ One may infer from
the Court's observations that the Court found no
imperative for a woman to resort to legal process in
r N order to enjoy constitutional protection from arbi-
e o trary state actions that infringe upon her relation-
o i~ ship with her out-of-wedlock child. It is the
' Court's recognition of the unwed father's rights
that catches the eye. The Court opined that a
developed, existing relationship between the
unwed father and child would be entitled to the
same protection as that afforded an unwed mother
against arbitrary state action.”” The Court upheld
Caban's Equal Protection claim upon the ground
-, that both the unwed mother and the unwed father
had actually shared custodial parental duties.™ In
other words, while a distinction at times may be
drawn between the rights of unwed mothers and
fathers, such distinctions fade 1o extinction when
the unwed father has formed an enduring relation-
ship with his child. As it had done in Stanley, the
United States Supreme Court again protected the
ights of an unwed father from arbitrary state

action where he had actively participated in par-
enting his child.

4. 1983: Lehr v. Robertson

(A Liberty Interest, Absent a Substantial
Relationship, Fails)

Lehir v Robertson® was the first case to reach the
United States Supreme Court from a state in which a
putative father registry was in force. New York's
1983 putative father registry was somewhat similar to
Alabama’s current registry in that a putative father
who timely filed with the registry became entitled to
receive notice of any proceeding 1o adopt that child.™
The New York statute, however, did not contain the
irmevocable implied consent clause that looms so
ominously for unwed futhers in Alabama's act. Lehr
had lived with the mother prior to his daughter’s
birth, though he never lived with her after the child
was bom. Lehr never provided any financial support
for his davghter, nor did he file with the registry.™
Adier his child was placed for adoption, Lehr sought
a determination of paternity, an order of supporn and
a visitation order. The trial court dismissed all of
Lehr's claims and finalized the adoption.

On appeal, Lehr raised both deprivation of due
process and a violation of the Equal Protection
Clause in support of his contention that New
York's statutory scheme was unconstitutional.
Lehr, like Quilloin before him. asserted that his
potential or opportunity interest in a relationship
with his child constituted a liberty interest that
could not be extinguished without due process of
the law. The Court agreed “that the relationship of
love and duty in a recognized Family unit is an
interest in liberty.™ That observation skirted the
issue, however, because the unwed father histoni-
cally has not been a part of the “recognized family
unit.” The Lehr Court reviewed Stanlev, Quilloin
and Caban in analyzing the issues presented by
the unwed father. In the final analysis, the Court
reaffirmed its holding in Caban and accorded con-
stitutional protection only to those unwed fathers
who could demonstrate a pre-existing substantial
relationship with his child, opining as follows:

When an unwed father demonstrates a
full commitment 1o the responsibilities
of parenthood by *com[ing] forward to
participate in the rearing of his child,'
his interest in personal contact with his
child acquires substantial protection
under the due process clause.”

Lehyr is the culmination of a judicial philosophy
of fatherhood by the intimacy of association rather



than fatherhood based upon biological happen-
stance alone. The Court held that Lehr had not
developed an enduring parental relationship with
his child because he had never pursued any signifi-
cant custodial relationship with her, nor had he
made any effort to provide for her financially, nor
had he filed with the putative father registry. Lehr
contended that he, like Quilloin, had been unaware
of the statuwtory process for filing his intent to
claim paternity. The Lelyr Court seemed less sym-
pathetic to an ignorance of law defense than the
Quillein Court had been five years earlier, stating
that the possibility that Lehr had not known of the
putative father registry “cannot be a sufficient rea-
son for criticizing the law itself.”™ Yet, a careful
reading of that case would strongly suggest that it
was not Lehr's failure to sign the registry that
doomed his paternal claims. It was his failure to
establish a substantial father-child relationship that
had defeated him. The Court allocated far more of
its time to evaluating Lehr's relationship with his
child than in considering the Putative Father
Registry aspect of the case. Lehr appears to close
the door altogether upon an unwed father's argu-
ments based upon a loss of future opportunity
interests if an unwed father cannot first demon-
strate either a pre-existing substantial relationship
with the child or compliance with statutory provi-
sions for establishing a legal relationship to the
child. Since Lehr, the watchword for unwed
fathers is not “father” It is “relationship,”

The compelling question left unanswered then
is whether an unwed father who has established a
de facto parent-child relationship can be deprived
of that existing relationship by a [ailure to fulfill
statutory requirements such as those imposed by
the typical putative father registries. A careful
reading of Stanley, Quilloin, Caban and Lehr
would strongly suggest that the United States
Supreme Court would not be inclined to elevate
the formalities of statulory compliance over the
substance of an established parent and child rela-
tionship. To the contrary, the Stanley court opined:

Procedure by presumption is always
cheaper and easier than individual
determination. But when, as here, the
procedure forecloses the determinative
issues of competence and care, when it
explicitly disdains present realities in
deference to past formalities, it need-
lessly risks running roughshod over
the important interests of both parent
and child. It therefore cannot stand.™

The Alabama Court of 'Ci
Appeals

The Alabama Court of Civil Appeals has held'in
favor of the adoptive parents in every case in which
the putative unwed father failed to file timely with -
the registry. In M. V.5, v. VM.D.¥ the Alabama -,
Court of Civil Appeals set forth its legal reasoning
regarding the constitutionality of the Putative
Father Registry Act, and the court has not departed
from that analytical framework in any subsequent
cases, M. V.5, is an odd case in that the unwed
father failed to sign the registry, yet the trial court %
nevertheless afforded the father a full evu&nuar},ﬂ
hearing in opposition to the adoption. At the con- +# %
clusion of the presentation of all evidence, the trial
court denied the putative father’s petition for relief,
finding that M.V.S. had “failed to show any appar-
ent interest or concern for the child's welfare, took
no action to become a dependable part of th
child’s life nor established a full social and fir
cial commitment to provide a substantial rdfig
ship with the child, 1.1.5." The adoption wa
ized. The putative father appealed, contending
the Act impermissibly distinguished between
fathers who filed with the registry and those who
did not. Arguably, the court could have side- & 7
stepped the constitutional issue altogether because = o
the 30-day statute of limitations had apparently not -
been imposed upon the father by the trial court.
Nonetheless, the court addressed the question. P
First, the court rejected the unwed father's co eﬁ
tention that strict scrutiny must be applied” l-fﬁ?
Act since it affects the right of a parent to associa e
with his child. Rather, the court, follow mgﬁeﬁr
applied the rational basis test, stating that* 1 Sificts
serutiny analysis does not apply sim i
case involves parental rights,™ S

The M. V5. court held that there is a legitimate |
state interest in identifying those putative fathers | #
who were willing to parent children born out of
wedlock as soon as possible and that the Act is
rationally related to the promotion of that interest,
The court further stated:

The Putative Father Registry provides
a legal means to ascertain within a
short time of a child's birth whether
the biological father is going to assert
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his rights and perform his correspon-
ding duties. If neither biological parent
is going to care for the child, then the
putative father registry also acts 1o
facilitate adoptions, in order to provide
early and uninterrupted bonding of the
child with the adoptive parents.... A
pustarive father who wishes 1o form
stich a bond must timely assert his
rights under the Act.”

The court, not surprisingly. referred to the Baby
Jessica case as having given rise to “compelling
reasons for the legislature’s providing a specified
period within which to assent parental rights as an
unwed father™ The court emphasized that M. V.S,
did not involve the constitationality of terminating
an existing parental relationship. It concerned only
the wermination of an unwed father's opportunity
interest in his child. The M. V8. opinion relied
heavily upon the United States Supreme Court
cases discussed in Part 111 above, with particular
emphasis being placed upon Lehr. A very careful
reading of M. V.5, would be prudent for any attor-
ney who plans to appeal a decision based upon the
Putative Father Registry Act.

The Alabama Supreme Court

In 2001, in §.C.W. v. C. 8. the Alabama
Supreme Court reversed a final order of adoption,
despite the unwed father’s failure to file timely
with the registry, Although S.C.W. did not timely
file with the registry. he did file both a legitimation
action and a patemnity action within 15 days of his
child’s birth. At that time, the Adoption Code pro-
vided that a putative father must give his consent
to adoption if his identity was “made known by
the mother or.. .otherwise made known to the
court provided that he respond[ed] within thirty
days to the notice he receive [d] under Section 26-
1OA-17 (a) (10)."

The supreme court held that the putative father's
identity was actually made known to the court
within 15 days of his child’s birth via his legitima-
tion and paternity claims and that he had respond-
ed within 30 days as required by Section 26-10A-7
of the Cede. In effect, the Alabama Supreme Court
held, despite the emphatic language of the Putative
Father Registry Act, that there remained other
means by which any unwed father could secure his
familial rights and that S.C.W. had secured his
rights by his aggressive and timely litigation. The
Alabama Supreme Court was sharply divided in
S.C.W. Five justices held that the seemingly con-

flicting statutes could be harmo-

nized so that diligent unwed fathers ‘r

could claim their children by timely

filing litigation. Four justices were of

the opinion that the Putative Father Registry

Act superseded the older statntes and had

repealed them by implication, Because the majagi-
ty was able to reconcile an apparent conflict
between the Putative Father Registry Act and the
provisions of §26-10A-17 (a) (10) and §26-10A-7,
the court reversed the order of adoption, and the
case was remanded for a contested adoption hear-
ing.* The constitutional issues were never reached
since the decision tumed upon statutory inlerpreta-
tion. The unwed father’s legal victory in S.C.W,
was fleeting. On April 7, 2002, Alabama's legisla-
ture retroactively amended sections 26-10A-7 and
26-10A-17 to require compliance with the registry
as the exclusive method for unwed fathers w
acknowledge their intent to claim paternity.” Since
S.C.W., no case has been decided in favor of an 2
unwed father who failed 1o file with the registry. ___ ¢ s

Conclusion

An ounce of prevention will always be wor
maore than a pound of cure. Every client who _
as an unwed father must be advised that hemugh
file with the registry either before the chilI (Egm
or within the first 30 days of the child's life if he
wishes to oppose an adoption of the child.
Numerous complications can arise that are beyond
the scope of this anticle. An unwed father may not
know where the mother and child are. If they have g
relocated 1o another state without his knowledge, a
father filing in Alabama could manifest his intent
to claim paternity, but there can be no assurance
that a sister state would give legal effect to that
gesture.” Arguably and using common sense, how-
ever, an unwed father might better serve his inter-
ests by timely filing in any state rather than filing
in none.

In the very unfortunate event that Alabama’s 30-
day filing limitation has been missed, the unwed
father either has no viable case lefi. or he has one
that must be based entirely upon his actual, endur-
ing and substantial relationship with the child.

There is no middle ground left after Act 2002-417.

The unwed father's argument can take only one

foreseenble tick: He must argue that the Putative

Father Registry Act as applied to him violates the

Due Process Clause and the Equal Protection
Clause of the United States Constitution because
of his substantial relationship with his child.
know, constitutional seas are as turbulent as thie
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are deep. The battle will be long. and the outcome
will be uncertain. The child’s best interest will
become hopelessly blumred in the heat of battle,
and every member of the adoption rangle will
suffer as years of litigation and uncertainty swirl
over them. It cannot be otherwise, This is, after all,
a cautionary tale, and it must have its moral as all
such tales do.

Beware, Ardent Advocates, the 30-Day Deadline:
Beyond This Point There Be Dragons. B
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LEADERSHIP

ar leaders from across the state met May 2nd to share concerns

and visions for the legal profession in the year o come. Alabama

State Bar President-elect Bill Clark issued the invitation for the
meeting to presidents and presidents-elect of Alabama’s specialty bars, the
judiciary and local bar associations. Afier a presentation on programs and
resources of the state bar, representatives of each of the legal groups in
atiendance gave a brief report on their activities. Discussion of issues and
concerns affecting the legal profession followed. President-elect Clark
concluded the meeting with an
overview of his initiatives for the
upcoming bar year, which include
Legal Services for the Poor;
Education of the Public on Key lssues
Facing Alabama, including tax
reform, constitutional reform, a death
penalty moratorium and judicial inde-
pendence and selection; a project on
Athletes, Academics and the Law; and
the establishment of several new com-
mittees, including Community
Education and Quality of Life.
Attendees concurred that the confer-
ence was both educational and pro-
ductive and recommended continua-
tion on an annual basis. |

Bar leaders learn about state bar resenrces and programs
available to them,

Heown, Sharon Yatex participares in a
discussion on isswes facing the
legal profession in Alabama,

Stanley Gray, Macon County Bar
president, talks abour the activities af

his bar ASE President-elect Bill Clark outlines his initiarives for state bar

leaders.
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BY CLINTON C, CARTER AND KESA M. JOHNSTON

History of
Antitrust Law

he American judicial system was

first introduced to the concept of

antitrust law when the Sherman
Antitrust Act was passed in 1890. The
Sherman Act was brought to life during a
period of American history when our
country was suffering from a series of
depressions, while businesses were
struggling to survive during the post-
Civil War era. Many large companies
were organized for the sole purpose of
monopolizing the market and restraining
free competition in an effort to increase
capital gains. The legislative history of
the Sherman Act points to Congress’s
intent to make such tactics illegal where
the result is an unreasonable restraint on
trade.

The Sherman Act has two important
provisions. Section 1 prohibits business
combinations in restraint of trade and
Section 2 prohibits monopolization. The
Supreme Court has interpreted Section |
as applicable only to agreements that
restrain trade unreasonably. Monopolies
themselves are not necessarily illegal

under Section 2. However, if a company
attempis to obtain a monopoly through
unreasonable methods, then it will be
deemed to have violated the law unless a
legitimate business defense is asserted,

A claim brought under the Sherman
Act may be instituted by private individ-
uals, state attorneys general or United
States attorneys. Successful Sherman Act
suits can result in an award of treble
damages and reasonable costs, including
attorney’s fees. Criminal prosecution
under the Act can result in a fine up to
510,000,000 for corporations, or
$350,000 for individuals and/ or impris-
onment for up to three years, There is
also an alternative provision allowing for
a fine up to twice the amount of the
2ross pecuniary gain resulting from a
violation of the Act.

In 1914, two new federal laws were
put in place in response to criticism that
the Sherman Act was too broad. The firsi
piece of legislation was the Clayton Act.
The Act was introduced in an effort o
extend antitrust laws to include price dis-
crimination, either directly or indirectly,
among purchasers of like commodities in
interstate and foreign commerce where
price differentials were not based upon
differences in grade, quality, quantity or
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cost of transportation, nor made in good
faith to meet competition. 15 US.C. §
12. It is important o note the controver-
sy surrounding Section 4 of the Clayton
Act. In 1977, the Supreme Court deci-
sion in Miinois Brick v. Minoix, 431 U.S.
720, 97 §.C1. 2061, 52 L.Ed.2d 707
(1977), began what has become one of
the most debated issues in antitrust Jaw.
The Court held that indirect purchasers
are not permitted to sue for damages suf-
fered as a result of price fixing in viola-
tion of antitrust low. Subsequently, some
states have enacted “linois Brick
repealer” legislation which allows
actions by indirect purchasers that is not
preempicd by contrary federal law.

The second law introduced in 1914
was the Federal Trade Commission Act.
The Act provided that “unfair methods of
competition in or affecting commerce,
and unfair or deceptive acts or practices
in or affecting commerce™ were illegal.
A violation of any provision of the Truth
in Lending Act is also deemed a viola-
tion of the FTC Act. Additionally, the
FTC Act established the Federal Trade
Commission as o regulatory ngency that
would enforee and decipher the law, 15
U.S.C. 841, Section 5 of the FTC Act
empowers the Federal Trade
Commission to wrrest trade restraints
even where such anti-competitive prac-
tices may not amount to violations of
specific antitrust laws.

After its enactment, the Clayton Act
was perceived as deficient because it
included an unconditional exemption of
discrimination in price when based on
differences in the quantity of goods sold.
There were also concerns that the scope
of the Clayton Act only covered competi-
tion among sellers, thus leaving buyers
without recourse for discrimination. To
cure this deficiency, the Robinson-
Patman Act (RPA) was enacted to amend
Section 2 of the Clayton Act. The
Robinson-Patman Act makes it unlawful
for any person engaged in commerce (o
“discriminate in price between different
purchasers of commodities of like grade
and quality...where the effect of such dis-
crimination may be substantially to
lessen competition or tend 1o create a
monopoly in any line of commerce..” 15
U.S.C. §13(a),

Two years after the RPA was passed,
the Non-Profit Institutions Act was
enacted 1o amend RPA. This amendment
provides an exemption for non-profit

JULY 20031

institutions such as libraries, universities,
churches and hospitals. To be effective,
the exemption must be applied 1o pur-
chases by the non-profit institution of
goods that are for their own use. Resales
by covered institutions are only covered
under the exemption if the goods in
question are sold to another exempt insti-
tution. Although few cases have exam-
ined the scope of the exemption, courts
have held that that the statute itsell
should be narrowly construed and that
purchases by state and local government
agencies are not exempt under the Non-
Profit Institutions Act. See Jefferson
County Pharmaceutical Association, Inc.
v. Abbott Laboraiories, 460 U.S. 1103,
103 S.Cr. 1808, 76 L.Ed.2d 371 (1983),

In 1950, the Clayton Act was amended
a second time. The Celler-Kefauver Anti-
Merger Act extended coverage under
Section 7 of the Clayton Act to include
corporate assel acquisitions and stock
acquisitions. 15 U.S.C. §18. Originally,
the Clayton Act only provided liability
for mergers that included stock purchas-
es of rival companies where the purchas-
es substantially lessened competition.
Companies avoided this prohibition by
completing mergers through asset acqui-
sition. Congress extended coverage
under the Act to include asset and stock
acquisitions so those transactions could
be evaluated under the broad standards
of the Clayton Act as opposed 1o the
stricter Sherman Act standard. The
Clayton Act now covers vertical mergers,
mergers between firms in a buyer-seller
relationship and horizontal mergers
between competitors.

In 1976, Congress enacted Section TA
of the Clayton Act as part of the Hart-
Scott-Rodino Antitrust Improvements
Act. This addition to antitrust law pro-
vided for pre-merger notification require-
ments to both the Federal Trade
Commission and the Department of
Justice where the acquiring panty would
hold an aggregate of the acquired party’s
assets exceeding $200 million dollars.
Afier filing the proper notification forms,
parties (o a merger must wait 30 days
before continuing the transaction. Failure
to comply with the pre-merger notifica-
tion requirement imposes a civil penalty
of up to $10,000 for each day the Hart-
Scott-Rodino Act is violated. To have an
anti-competitive effect, a merger general-
ly must significantly concentrate the
market and make it difficult for effective

new competition to enter the market after

Purpose and
Scope of the
Robinson-

Patman Act

The Robinson-Fatman Act was origi-
nally labeled the “chain store bill” After
World War 1, there was significant
growth of multi-location merchanis. or
“chain stores.” These purchasers became
a direct threat to small businesses that
had limited purchasing power. To combat
this threat, the National Association of
Retail Grocers urged Congress 1o investi-
gate the competitive practices of “chain
stores.” The Robinson-Patman Act even-
tally grew out of those investigations, as
legislators sought 1o protect small inde-
pendent businesses from injury caused
by discriminatory pricing. See, e.g.,
Great A & P Tea Co., 440 1.5, 69, 99
S.C1. 925,59 L.Ed.2d 153 (1979). It is
evident that Congress was concerned that
such discriminatory practices would
harm consumers by increasing prices,
lowering quality and reducing the avail-
ability of goods. Essentially, the basic
function of the RPA is to protect com-
petitors, not competition.,

Section 2(a) of the
Robinson-Patman Act

The RPA has several provisions that
can be used to safeguard purchasers.
Section 2(a) of the Act contains a basic
prohibition regarding price discrimina-
tion among purchasers of commodities.
The elements required to establish a
prima facie case under Section 2(a)
include: (1) two or more consummated
sales: (2) the sales must relate to com-
modities; (3) the goods must be of like
grade and quality; (4) the sales must be
reasonably contemporaneous; (5) there
must be a discrimination in price; (6) by
the same seller to two or more pur-
chasers: (7) the sale must affect interstate
commerce; and (8) the price discrimina-
tion must have an adverse effect or injury
to competition. It is important to note
that intent is not a necessary element to



establish a valid claim under the RPA.
Sellers of goods must be aware of poten-
tial violations of antitrust law, and attor-
neys should be prepared to advise their
clients of the proper steps to avoid liabil-
iy.

To establish that there are two consum-
mated sales involved that are discrimina-
tory, there must be two actual purchases.
Although an offer of sale is not a con-
summated purchase, a signed contract is
sufficient to establish completion of the
sale. The sale in question must also
relate 1o commodities covered under the
RPA. These are general tangible goods
and not intangibles such as services. To
determine if the goods in question are of
“like grade and guality,” courts use a
variety of tests to examine each case
individually. The majority of RPA claims
that stem from controversy over like
grade and quality most often involve two
or more products of the same seller. The
physical and chemical identity of the
product is scrutinized and a simple dif-
ference in labeling or packaging is not
sufficient to avoid the effect of the Act.
See. e.p., FT.C. v. Borden Co,, 383 U.S.

637, 86 5.Ct. 1092, 16 L.Ed.2d 153
(1966). However, physical appearance
coupled with substitutability and identity
of performance are factors to be consid-
ered.

As part of a prima facie case of price
discrimination under RPA, a plaintiff
must also show that the sales in question
were reasonably contemporaneous.
Although this element is not specifically
required by the Act, most courts require
that the element be met. Generally,
courts do not look to the date of delivery
of the product to determine reasonable-
ness but rather the date on which the sale
was consummated, The discrimination in
price requirement, as the Supreme Court
has determined, means nothing more
than a difference in price. See Texaco v.
Hasbrouck, 496 U.8. 543, 110 S.C.,
2535, 110 L.Ed.2d 492 (1990).

The “same seller” doctrine raises many
questions regarding a corporation and its
subsidiaries, which under antitrust laws
are considered one entity and cannot be
guilty of conspiracy when interacting
with one another. Likewise, the require-
ment that there be two different pur-

chasers raises issues when subsidiaries
are involved, Under the scope of the doc-
trine, indirect purchasers may also bring
claims when the intermediary is consid-
ered the “alter ego” of the primary seller.
To meet the element of interstate com-
merce, sales must do more than merely
affect such commerce. The seller must
be engaged in interstate commerce, the
price discrimination must occur in the
course of such commerce and one of the
purchases must occur in such commerce.
Of all elements involved in a claim for
price discrimination, the showing of an
adverse effect on competition is the most
complex. Commonly known as the
“injury to competition” requirement,
there are twa types of injury generally
alleged under Section 2(a), “primary
line” and “secondary line.” Primary line
injury occurs when there is harm to the
seller’s competition by engaging in
predatory pricing. Secondary line injury
occurs when there is a harm to the
buyer's competition. Typically in a pri-
mary-line case, prices will be set lower
in one geographic market and higher in
another. See, e.g.. Brooke Group Ltd, V.
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Brown & Williamson Tobacco Group,
509 U.5. 209, 113 S.Cr. 2528, 125
L.Ed.2d 168 (1993); Texaco v
Hasbrowck, 496 U S. 543, A third type of
injury, tertiary-line, describes injury to
customers of the injured buyer. Cases are
rarely brought alleging tertiary-line
injury due 1o the complex burden of
proof involved. Regardless of the type of
injury alleged, a plaintff must offer
proof of being in “functional or geo-
graphic competition with the alleged
competitor.” DeLong Equip. Co. v
Washingron Mills Electro. Minerals
Corp., 990 F2d 1186, 1202 (11th Cir.
1993).

As the Supreme Court has established,
“The statute does not require that the dis-
criminations musi in fact have harmed
competition, but only that there is a rea-
sonable possibility that they “may” have
such an effect.” Com Products Co. v
ET.C, 324 U.S. 726, 742, 65 5.CL 961,
89 L.Ed. 1320 (1945), See also Falls
City Industries, Inc. v. Vanco Beverages,
460 1.5, 428, 103 5.Cu. 1282, 75
L.Ed.2d 174 (1983). In ET.C. v. Morion
Salr Co., 334 U.S. 37, 68 5.CL §22, 92
L.Ed. 1196 (1948), the Supreme Court
held that an injury to competition might
be inferred from evidence that some pur-
chasers had to pay their supplier “sub-
stantially more for their goods than their
competitors had to pay.” [d. at 46-47.

Defenses to RPA Section 2(a)
Under RPA, price discrimination is
allowed when: (1) justified by cost sav-
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ings; (2) the need to meet a competitor’s
equally low price; or (3) changing mar-
ket conditions. A fourth defense 1o an
RPA allegation is available if the defen-
dant can show that the lower price at
issue was functionally and practically
offered to all competing customers,
whether utilized or not. See Borden Co.
v. FTC, 381 E2d 175 (5th Cir. 1967).
The “cost justification” defense requires
that the defendant bear a heavy eviden-
tiary burden, which often causes substan-
tial problems for the defendant. Section
2(n) provides that: “Nothing herein con-
tained shall prevent differentials which
make only due allowances for differ-
ences in the cost of manufacture, sale or
delivery resulting from the differing
methods or quantities in which such
commaodities are to such purchasers sold
or delivered.” 15 US.C. 13 (a).

Because it is often hard for a defen-
dant seller to provide the appropriate
records to prove that “cost savings”™ justi-
fied a discriminatory price, the “meeting-
competition” defense is most commonly
used, Section 2(b) of the RPA contains
statutory language that grants a defen-
dant the ability to assert the “meeting
competition™ defense, The defense is
absolute provided the defendant can
show that the lower price was made in
good faith in onder to meet an equally
low price of a competitor. The good faith
requirement is measured by using the
standard of an ordinanly prudent busi-
nessperson in the same situation. In this
circumsiance, the seller must only show

that it was trying (o meet, not necessarily
beat, the price of the competition using a
reasonable method. See, e.p., MoGuire
@il Co., et al. v Mapco, Inc., 612 So.2d.
417 (Ala. 1992). The “changing condi-
tions™ defense is used in limited situa-
tions where the marketability of the
goods concerned may be affected, such
as out-of-date obsolescence of seasonal
goods, out-of-date perishable products,
or “going out of business™ sales.

There has long been debate over
whether or not the concept of “functional
discounts” can be used as a defense to
the RPA. Though the Act does not
specifically mention functional dis-
counts, the defense was judicially recog-
nized in Texaco, Inc. v. Hasbrouck, 496
U.S. 543, 110 5.Cr. 2535, 110 L.LEd.2d
492 (1990). A functional discount occurs
when a seller charges a lower price to a
buyer who performs a panticular function
in the redistnbution of commodities that
positively affects the seller. There are
two categories of functional discounts.
The first occurs where different prices
are charged 10 a wholesaler and a retail-
er. These types of discounts are not in
violation of the RPA since wholesalers
and retatlers do not directly compete
with one another. The second type of dis-
count is a performance discount where a
customer receives a discount for services
it performs. Generally, this type of dis-
count will not be passed on and therefore
injury to competition is unlikely.
Functional availability is another possi-
ble defense statutorily created under




Sections (d) and () of the RPA. The
defense of functional availability was
judicially extended to apply to Section
(a) as well. See, e.g. Delong Equip. Co.
v. Washington Mills Abrasive Co_, 887
F.2d 1499 (11th Cir. 1989), Functionally
availability occurs when a defendant has
made an equivalent price “functionally,”
“practically” and “realistically” available
to all purchasers. /d. at 1517.

Section 2(c) of the

Robinson-Patman Act

Section 2(c) provides that, “It shall be
unlawful for any person engaged in com-
merce, in the course of such commerce,
1o pay or grant, or 1o receive or accept,
anything of value as a commission, bro-
kerage, or other compensation, or any
allowance, or discount in lieu thereof,
except for services rendered in connec-
tion with the sale or purchase of goods,
wares or merchandise. ..o an agent, rep-
resentative, or other intermediary therein
where such intermediary is acting in fact
for or in behalf, or subject to the direct
ot indirect control, of any party to such
transaction other than the person by
whom such compensation is so granted
or paid.” 15 U.S.C. 13{c) Essentially, this
section of the RPA creates a claim for
buyers who have been damaged by com-
mercial bribery and the practice of
“dummy” brokerage. Bribes are also
considered an unfair tactic under Section
5 of the Federal Trade Commission Act.

InJ Truett Payne Co. v, Chrysler
Maoror Corp., 451 U8 557, 101 S.Ct,
1923, 68 L.Ed.2d 442 (1981), the United
States Supreme Court remanded an
Alabama antitrust case involving an
automobile dealer who alleged that he
was driven out of business due to defen-
dant’s illegal price discrimination. The
central issue was whether or not a plain-
tff who proves price discrimination in
violation of RPA Section 2(a) 15 entitled
to automatic damages in the amount of
the price discrimination, absent proof of
injury. The Supreme Court held that the
plaintiff must demonstrate an actual
injury to competition to recover treble
damages under RPA. This holding also
applies to a Section (c) claim of com-
mercial bribery by raising the question of
whether a showing that the plaintiff paid
an inflated price for goods due to bribery
is sulficient 1o show proof of injury
business. Although caselaw indicates thu

courts are split on this issue, it is safe to
assume that a plaintiff bringing a claim
under this section must also prove direct
antitrust injury,

Sections 2(d) and 2(e)
of the Robinson-
Patman Act

Section 2(d) of the RPA prohibits a
seller from making promotional
allowances to favored “customers”™ and
section 2(¢) prohibits such allowances to
“purchasers.” Section (d) provides that it
is unlawful “for any person engaged in
commerce o pay or contract for the pay-
ment of anything of value to or for the
benefit of a customer of such person in
the course of commerce as compensation
or consideration. ..for any services or
facilities fumished by or through such
customer in connection with the process-
ing, handling. sale, or offering for sale of
any products...” 15 US.C. § 13(d).
Section (¢) states that it is unlawful “for
any person to discriminate in favor of
one purchaser against another purchaser
or purchasers of a commaodity brought

for resale...” 15 US.C. § 13(e). Cernain
conditions must be met in order to estab-
lish a valid claim under either of these
sections: (1) allowances must be in con-
nection with the “processing, handling,
sale, or offering for sale” of products tha
relate 1o resale; (2) both the favored and
disfavored customers must compele in
the same geographic market; and (3) the
promotional allowances or payments at
issue must be available on proportionally
equal terms. 15 U.S.C.§813(d)-(e).

The Federal Trade Commission has
taken the initiative 1o ensure that business-
es are given guidance on the proper sieps
10 take in order 10 be in compliance with
these sections of the RPA, This “manual”
is commonly referred to as the Fred Meyer
Criiede because it was initially created after
i Supreme Court opinion suggested that
the FTC should assist sellers in their pur-
suit for conformity to the law. See ET.C v
Fred Mever, Inc,, 390 US. 341, 88 5.C
004, 19 LEd2d 1222 (1968).

Defenses to RPA Sections (d) and (e)
Both sections (d) and (e) provide a
statutory defense that allows otherwise

them to sleep.
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them. Call today to see how we can help with your next case,
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illegal discriminatory payment for serv-
ices if such services are made available
on proportional terms to all purchasers.
Functional availability can only be estab-
lished as a defense if “a supplier must
not merely be willing, if asked, to make
an equivalent deal with other customers,
but must take affirmative action to
inform them of the availability of the
promotional program.” Alterman Foods,
fne. v ET.C., 497 E2d 993, 1001 (5th
Cir. 1974). Basically, a customer must be
aware that a deal is available so that it
can be taken advantage of or disregarded.
In Alan's of Atlanta, Inc. v. Minolra
Corp., 903 E2d 1414 (1990), the
Eleventh Circuit recognized that a defen-
dant seller must show that purchasers
were given an equal opportunity o par-
ticipate not only in incentive programs
but any advertising and promotional pro-
grams also offered by the seller. Cost
Justification is not a defense to Section
{d) and Section (e) claims. See ET.C. .
Simplicity Pattern Co., 360 U.8. 55, 79
5.Cu. 1005, 3 L.Ed.2d 1079 (1959),

Section 2(f) of the
Robinson-Patman Act

Section 2(f) makes it unlawful for a buyer
“knowingly to induce or receive a discrimi-
nation” which is prohibited by any other
parts of the Act. To prove a prima facie vio-
lation of this section, the following elements
must be established: (1) the defendant must
be a person engaged in commerce; (2) who
knowingly induces or receives; (3) a dis-
criminatory price; and (4) in violation of
Section 2{a). In Auwromatic Canieen Co, of
Americaw. FT.C., 346 U5, 61,73 S.Cu
1017, 97 L.Ed. 1454 (1953}, the Supreme
Court held that a plaintiff must prove a
buyer knew or should have known a cost
Justification defense was unavailable to the
seller. Various courts have established tests
that can be used to prove a buyer was put on
notice that cost justification was unavail-
able as a defense. A buyer’s knowledge of
a particular industry and the buyer’s
knowledge that considerations other than
cost were used 1o set prices are two factors
that may be used o such unavailability.
See, e.g., Kroger Co. v, ET.C., 438 F2d
1372 (6th Cir. 1971). On the other hand, it
has been held that it is unnecessary for a
plainiff to show that the buyer knew or
should have known that the meeting com-
petition defense was unavailable 1o the sell-
er. Awiomaric Canteen, supraL.

252 JULY 2003

Defenses to RPA Section (f)

Perhaps the most obvious bar to proving
4 Section 2(f) violation is the burden of
proof involved to show that the purchaser
knew or should have known that the price
was discriminatory. In Awtomatic Canteen,
the Court also held that a buyer “is not
liable under 2(f) if the lower prices he
induces are either within one of the seller's
defenses such as the cost justification or
not known by him not to be within one of
thase defenses” Id. at 74, In some situa-
tions, courts have allowed the “trade expe-
ricnce” of the buyer to show that he or she
should have known the price was discrimi-
natory. fd. at 79-8(). Other courts have also
allowed guilty knowledge of price dis-
crimination to be inferred through a
buyer's actions. See, e.g., Fred Mever; Inc.
v. ET.C., 359 F2d 351 (9th Cir. 1966).
Basically this means that a buyer in this
situation is not an “an unsuspecting recipi-
ent of prohibited discriminations.™ Id. at
364. The most important factor a defen-
dant buyer should look to is whether or
not a valid claim against the seller has
been established under Section 2(a). A
Section 2(f) claim is completely dependent
on the seller liability, without it the buyer
cannot be liable. See, e.g., Grear Atlantic
& Pacific Tea Co. v ET.C. supra al T6-T7.

Enforcement
and Penalties

under RPA

Although enforcement by the Antitrust
Division of the Department of Justice is
provided for through the antitrust statutes,
private parties are almost always the
named plaintiffs in claims of price dis-
crimination, The Department of Justice is

Clinton C. Carter
Climton €. Cartey practces
with Beasey, Allan, Crow,
Methvin, Poetis & Miles, BC
In Miamtgomnery. He currently
represents small businesees
In |iigation imvoiang Tha

- Rrbinsun-Patman Act. Carint
also represents palicyholders ard benelicianes regand:
g insurnnce dsputes throughout the Southeast,
including Alaboma, Messissippd, Tennessae, Arkansas,
and Florida. Ma recesvexd his BA_ from Emaory & Henry
College and his J. . from Sandotd University,
Cumbarland School of Law,

granted authority under the RPA 10
enforee both the criminal and civil provi-
sions of the RPA. Criminal penalties are
found in Section 3 of the Act. However,
criminal enforcement is so rare that
research yielded evidence of only one
guilty verdict for criminal activity under
antitrust law.

If successful, a plantff bringing a
claim under the RPA can be awarded tre-
ble damages, injunctive relief and reason-
able attorney’s fees, As previously dis-
cussed in the context of Section (c)
claims, in J. Truett Payne, the Supreme
Court distinguished the theory that auto-
matic damages are recoverable under the
RPA. While a different price is sufficient
to establish a threshold case of price dis-
crimination, the Court held that actual
injury must be shown to recover damages.
To prove an injury, a plaintiff must show a
lost sale to the favored retailer and a
showing of the amount profits on each
lost sale. J. Truett Pavne, 451 U.S. 557.

Class acuons under the RPA are becom-
ing more accepted but continue to be diffi-
cult to centify. Courts have held that such
claims are simply unmanageable in that
plaintiffs have to show individual injury as
well as functional compefition between the
class and the favored customer. See Close
v American Honda Motor Co., Inc., 1994
WL 761957 (D.N.H. 1994).

Conclusion

Price discrimination cases appear to be
in the rise across the country, As the
“Sam's" and “Wal-Marts” of the world
continue 1o gain an increasing share of
the marketplace, “Mom and Pop” shops
may have legal avenues available to them
to halt unfair competition. The
Robinson-Patman Act is one available
remedy. Accordingly. it is important that
litigants become more familiar with
claims and defenses under the RPA as set
out in this article. m
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Montgomery Magnet Schools
Sweep Law Day Awards

anel from left, and Tim Lewis, far right,

Law Day winners in the photography contest

Law Day 2003 winners prowdly show their medals
at a luncheon with ASE President Fred Gray, far
left, and Law Day co-chairs, Tommy Klinner, sec-
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Elizabeth Via Brown, right, oversees the judging of Law Day essavs and answers guestions of

Sfellow judges.

hether viewed through the
creative art of a child’s imagi-
nation or the imagery of the

written word, judges of the Alabama
State Bar's Law Day 2003 competition
came away with a vivid impression of
what freedom and an independent judici-
ary mean to Alabama's youth. Floyd
Middle Magnet entries took six awards,
sweeping the photography contest, with
Booker T. Washington students winning
four of the coveted prizes. Students from
Hartselle High School, Red Level
School, Head Elementary and Tuskegee
[nstitute Middle School received top
honors as well. This year, for the first
time, an international student won top
honors in the poster contest while a
Hartselle youth made it “two-in-a-row"
for a first-place essay.

Hundreds of Alabama students compet-
ed for honors in the annual statewide

event, focusing on this year's Law Day
theme of “Celebrate Your
Freedom-Independent Courts Protect Our
Liberties.” In addition to members of the
Alabama State Bar Law Day
Committee, celebrity judges this year
included Montgomery First Lady Judge
Lynn Clardy Bright; Michael Briddell,
of WSFA-TV; Elizabeth Via Brown, for-
mer Monrgonery Advertiser columnist
who is now a free-lance writer; local art
teacher Diddy Vucovich; third-vear law
clerk Dayna Burnett; and Col, Ted Fink,
who headed a team of Judge Advocate
Group officers from Maxwell AFB,
Montgomery attorneys Tommy
Klinner and Tim Lewis, co-chairs of the
state bar’s Law Day 2003 Committee,
recognized winners May | at a special
ceremony held at the Supreme Court of
Alabama. Following the presentation of
awards by Alabama State Bar President
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Fester contest judges Fink, Briddell,
Viscovich and Bright make the hard decisions
aof choosing winners.

Fred D. Gray and the Hon. John B,
Crawley, Alabama Courl of Civil
Appeals, the students and their special
guests toured the judicial building before
attending a luncheon in their honor at the
Alabama State Bar,

There are three classifications—grades
K-3 and 4-6 for posters, grades 7-9 and

10-12 for essays and grades 7-12 in pho-
tography. Winners in the essay contest
receive a U.5. Savings Bond in the
amount of $200, $150 and 5100, respec-
tively; winners in the poster contest
receive a4 bond in the amount of $125,
$100 and §75. Bonds of $100, $75 and
$50 go to photography winners. All win-
ners receive engraved gold medals and
award certificates. Schools of all winners
receive special engraved Law Day
plaques for permanent display, and
teachers of the winners receive a $25
contribution per award for use in their
classrooms. All other participating
schools receive certificates.

This year’s winners include:

Posters K-3

| st—Peyton Steele, Head Elementary
School, Montgomery

2nd—Maggie Lambert, Red Level
School, Red Level

3rd—Brennan Woodham, Red Level
School, Red Level

Posters 4-6

|st—Barbara Bokor, Floyd Middle
Magnet School, Montgomery

2nd—Cowan Woodham, Floyd Middle
Magnet School, Montgomery

3rd—Ian Kim, Floyd Middle Magnet
School, Montzomery

Essays 7-9

Ist—Nic Powell, Hartselle High School,
Hanselle

2nd—Adrienne Knight, Booker T,
Washington Magnet High School,
Montgomery

3rd—Shante Holley, Tuskegee Institute
Middle School, Tuskegee

Essays 10-12

Ist—Christina Perkins, Booker T.
Washington Magnet High School,
Montgomery

2nd—Julia Collins, Booker T.
Washington Magnet High School,
Montgomery

3rd—Bri Whetstone, Booker T,
Washington Magnet High School,
Montgomery

Photography 7-12
Ist—IJustin Spivey, Floyd Middle
Magnet School, Montgomery
Ind—Lakendrick Knight, Floyd Middle
Magnet School, Montgomery
3rd—Ronnie Eaton, Floyd Middle
Magnet School, Montgomery |

set alabar as Your Homepage

Setting alabar as your default homepage is easy! Each time you access the Web,
you'll be routed to the ASB site. There, you can count on the most up-to-date
information about bar activities and resources. From Internet Explorer, go to "Tools,"
then "Internet options” and then enter www.alabar.org as your homepage.
Netscape users: Go to "Edit” and then “Preferences.”
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Legal Services in Alabama to Unite

T oo many people spend their days
worrying about where the next
month's rent will come

from, or even their next meal.
These citizens don't have the
money (o retain an attomey, but
these same people sometimes
need the assistance of an
attorney, just like you or me,
Leveling the playing field of
justice and ensuring that
everyone has access to

legal counsel regardless of
income is one of the driv-

ing goals behind the

Alabama Law Foundation.

For years, the foundation

has proven this by support-

ing the Legal Services pro-
grams in Alabama. Now the
foundation is working in
conjunction with the Alabama
State Bar to create a new

vision for the future of deliver-
ing legal services o low-income
people in Alabama,

In Alabama, 698,097 citizens live
at or below the poverty level, These
families have approximately 154,644
legal needs a year. Between Legal
Services programs and pro bono pro-
grams, just over 16,000 of eligible low-
income citizens received legal assistance
in 20011, a gap between need and services
received of over 138,000 people.

At present, Alabama is served by three
separate Legal Services Corporation (LSC)
grantees, all of which receive additional
funding through IOLTA grants from the
foundation, These LSC grantees are: Legal
Services Corporation of Alabama, which 15
based in Montgomery and serves 60 of the
state’s 67 counties; Legal Services of
Metro Birmingham, which serves Shelby
and Jefferson counties; and Legal Services
of North-Central Alabama, which is based
in Huntsville and serves Madison, Morgan,
Cullman and Limestone counties.

Recently, the Alabama Task Force on
Reconfiguration recommended that only
one Legal Services program be funded as
a LSC grantee each year, a new, compre-
hensive, statewide program to be created
{rom the existing ones.

According to the task force, this integrat-
ed system will position the Alabama civil
Jjustice community to better provide equal
access to justice for all. Alabama currently
ranks last in the nation in funding for legal
aid to the poor at $10 per poor person. The
national average is $20 per poor person.

One of the task force's goals is to dou-
ble the service to the client community
over the next five years. To reach this
goal, funding will be increased for Legal
Services from 37 million a year to $14
million, with a goal of $11 million a year
by 2007 (a 50 percent increase), The
services provided and the number of
people served by 2007 will also be
increased from 15,000 cases closed per
year to 30,000 cases closed.

The task force believes that one
statewide system, and, therefore, one
grantee, will improve the coordination of

resources and fundraising. More funds are
desperately needed, and one program
will give legal services in Alabama one
voice, one identity and one purpose,

increasing visibility and effective-
ness in getting grants,
The task force plans to have
the new grantee fully opera-
tional no later than January 1,
2005, In the meantime, the
three cumrent grantees will
retain their LSC grants for
grant year 2003, A wansi-
tional LSC grant for the
grant year beginning 2004 is
being proposed by the task
force so that the designated
state planning body will have
a transition period to unify
the state around a strong, sin-
gle Legal Services program.
This is a bold vision for our
state. The ultimate goal is to
expand services to low-income
citizens. while at the same time
integrating the best of the old and the
new Lo serve clients ever more effec-
tively. We have an outstanding group of

people working to improve access (o jus-
tice for those who cannot afford lawyers.

They are listed below. More members will

be added in the coming months, and they
will be asking for your commitment to
help make sure Alabama no longer is last

in equal access (o justice, - ]
Allison L Alford, Willie Hereford,
Mantgomery Huntswville
J. Tutt Barrett, Opsfika  Robin H. Graves,
m““ Morgan Battle, Eirmingham
Birmingham Fred D. Gray, Jr.,
Pamela H. Bucy, Tuskegee
Tescaloosa J. Gorman Houston,
William P. Burgess, Montgomery
Huntsville Susan T. Moquin,
Katy Smith Campbell, Huntsville -
L Lizzie Pullom, Tuscaloosa
John L Carrell, ) -
Birmingham I.|_sa_$, Robinson,
Eirmingham
F. Luke Colay, Maobile
Yvonne A. H. Saxon,
Kendall C. Dunson, Montgomery
Wonigomeny Jane Smith, Huntsyill
John H. England, Jr, Ll "’
Tuscalooea Doris Smith, Fine Appla

Irene Farley, Birmingham
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Appendix A
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Rule 1.15 Safekeeping Property

Definitions, As used in this rule, the terms below shall have

the following meaning:

"IOLTA account” means an interest- or dividend-bear-
ing trust account benefiting the Alabama Law
Foundation or the Alabama Civil Justice Foundation
established in an eligible institution for the deposit of
nominal or short-term funds of clients or third persons;

“Eligible institution” means any bank or savings
and loan association authorized by federal or state
laws 1o do business in Alabama, whose deposits are
insured by an agency of the federal government, or
any open-end investment company registered with
the Securities and Exchange Commission and
authorized by federal or state laws to do business in
Alabama. Eligible institutions must meet the
requirements set out in section (g).

“Interest- or dividend-bearing trust account™ means
a federally insured checking account or an invest-
ment product, which is a daily (overnight) financial-
institution repurchase agreement or an open-end
money market fund. A daily financial-institution
repurchase agreement must be fully collateralized
by LLS. Government Securnties; an open-end
money-market fund must invest solely in, U.S.
Government Securities or repurchase agreements
fully collateralized by U.5. Government Securities.
A daily financial-institution repurchase agreement
may be esiablished only with an eligible institution
that is “well capitalized™ or “adequately capitalized”
as those terms are defined by applicable federal
statutes and regulations. An open-end money-market
fund must hold itsell out as a money-market fund as
defined by applicable federal statutes and regula-
tions under the Investment Company Act of 1940,
and , at the time of the investment, have total assets
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of at least $250,000,000. The funds covered by this
rule shall be subject to withdrawal upon request and
without delay.

“Reasonable Fees” means: (1) per check charges,
{2) per deposit charges, (3) a fee in lieu of minimum
balance, {4) Federal deposit insurance fees, and (3)
a reasonable IOLTA account administrative fee.

“11.S. Government Securities” means U.S. Treasury
obligations and obligations issued or guaranteed as
to principal and interest by the United States or any
agency or instrumentality thereof.

{a) A lawyer shall hold the property of clients or third persons

that is in the lawyer's possession in connection with a rep-
resentation separate from the lawyer’s own properny. Funds
shall be kept in a separate account maintained in the state
where the lawyer's office is situated, or elsewhere with the
consent of the client or third person, No personal funds of a
lawvyer shall ever be deposited in such a trust account,
except (1) unearmed attorney fees that are being held until
earned, and (2) funds sufficient to cover mainlenance fees,
such as service charges, on the nccount. Interest, if any, on
funds, less fees charged to the account, other than overdraft
and returned item charges, shall belong 1o the client or third
person, except as provided in Rule 1.15(g), and the lawyer
shall have no right or claim to the interest. Other property
shall be identified as such and appropriately safeguarded.
Complete records of such account funds and other property
shall be kept by the lawyer and shall be preserved for six
(6) years after termination of the representation.

A lawvyer shall designate all such trust accounts, whether
general or specific, as well as deposit slips and all checks
drawn thereon, as either an “Antorney Trust Account,” an
“Antorney Escrow Account,” or an “Attomey Fiduciary
Account.” A lawver shall designate all business accounts, as
well as other deposit slips and all checks drawn thereon, as a
“Business Account,” a “Professional Account,” an “Office
Account.” a “General Account,” a “Payroll Account” or a
“Regular Account.” However, nothing in this Rule shall pro-
hibit a lawyer from using any additional description or desig-



nation for a specific business or trust
account, including, for example,
fiduciary accounts maintained by the
lawyer as executor, guardian, trustee,
receiver, or agent or in any other
fiduciary capacity.

(k) Upon receiving funds or other prop-
erty in which a client or third person
has an interest from a source other
than the client or the third person, a
lawyer shall promptly notify the
client or third person. Except as
stated in this Rule or otherwise per-
mitted by law or by agreement with
the client, a lawyer shall promptly
deliver to the client or third person
any funds or other property that the
client or third person is entitled 1o
receive and, upon request by the
client or third person, shall promptly
render a full accounting regarding
that property.

{c) When in the course of represenia-
tion a lawyer is in possession of
property in which both the lawyer
and another person claim interests,
the property shall be kept separate
by the lawyer until there is an
accounting and a severance of their
interests, If a dispute arises concern-
ing their respective interests, the
portion in dispute shall be kept sep-
arate by the lawyer until the dispute
is resolved.

(d) A lawyer shall not make disburse-
ments of a client’s funds from sepa-
rate accounts containing the funds
of more than one client unless the
client’s funds are collected funds;
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provided, however, that if a lawyer has a reasonable and
prudent belief that a deposit of an instrument payable at or
through a bank representing the client’s funds will be col-
lected prompily, then the lawyer may, at the lawyer's own
risk, disburse the client’s uncollected funds. If collection
does not occur, then the lawyer shall, as soon as practical,
but in no event more than five (5) working days after notice
of noncollection, replace the funds in the separate account.

A lawyer shall request that the financial institution where the
lawyer maintains a trust account file a repon 1o the Office of
General Counsel of the Alabama State Bar in every instance
where a properly payable item or order to pay is presented
against a lawver's trust account with insufficient funds to pay
the item or order when presented and either (1) the item or
payment order is returned because there are insufficient funds
in the account to pay the item or order or, (2) if the request is
honored by the financial institution, and overdraft created
thereby is not paid within 3 business days of the date the
financial institution sends notification of the overdrafi 1o the
lawyer. The report of the financial institution shall contain the
same information, or a copy of that information, forwarded 1o
the lawyer who presented the item or order,

A lawyer shall enter into an agreement with the financial
institution that holds the lawyer’s trust account pursuant to
which the financial institution agrees to file the report
required by this Rule, Every lawyer shall have the duty 1o

assure that his or her trust accounts maintained with a finan-
cial institution in Alabama are pursuant to such an agreement.
This duty belongs to the lawyer and not to the financial insti-
tution. The filing of a report with the Office of General
Counsel pursuant to this paragraph shall constitute a proper
basis for an investigation by the Office of General Counsel of
the lawyer who is the subject of the report, pursuant o the
Alabama Rules of Disciplinary Procedure. Nothing in this
Rule shall preclude a financial institution from charging a
lawyer or a law firm a fee for producing the report and main-
taming the records required by this Rule. Every lawyer and
law firm maintaining a trust account in Alabama shall hereby
be conclusively deemed to have consented to the reporting
and production requirements mandated by this Rule and shall
hold harmless the financial institution for its compliance with
the aforesaid reporting and production requirements. Neither
the agreement with the financial institution nor the reporting
or production of records by a financial institution made pur-
suant o this Rule shall be deemed to create in the financial
institution a duty 10 exercise a standard of care or a contract
with third parties that may sustain a loss as o result of a
lawyer's overdrawing a trust account.

A lawyer shall not fail to produce any of the records
required (o be maintained by these Rules at the request of the
Office of General Counsel, the Disciplinary Commission, or
the Disciplinary Board. This obligation shall be in addition
to, and not in lieu of, any other requirements of the Rules of

U.S. Bankruptcy Court, Northern District of Alabama

Chief Deputy Clerk, Type Il

Pay Range: $109,450—$137.463

We are seeking a highly mathated, result-oriented professional to join our management team; which provides support to six judges and
over 100 and users in the court. This is a senior level management position which functions under the direction of the Clerk of Court. The
Chief Deputy is accountable for the administration and supervision of day-to-day case processing of the Clerk’s office. The Chiefl Deputy
assists the Clerk in implementing the Federal Rules of Bankruptcy Procedure and local rules, and has the overall responsibility for case man-
agement, records maintenance, statistical reporting, financial management, systems management, long-range planning, and other duties as
assigned. We administer almost 23,000 cases per year in four staffed divisional offices [Anniston, Birmingham; Decatur and Tuscaloosa), The
duty station will be in Birmingham. Qualified candidates should have a minimum of siox years of expenience in a responsible administrative,
professional or technical position in which they have gained a thorough understanding of organizational management to include administra-
tive and human resource aspects. At least three of the six years of experience must have been in a position of substantial management
responsibility, preferably in a court environment. Knowledge of the federal judiciary, including bankruptey, and its administrative practices is
preferred. Additional consideration will be given to those with a degree in accounting, judiciary, public or business administration, or a law
degrea from an accredited institution.

Submit a cover letter with resume, including at least three references and salary history, to:

Parsonnel

LS. Bankruptcy Court

1800 5th Avenue, N, Ste. 120
Birmingham, AL 35203

Position open until filled. For information and & position announcement, visit our Web site at www.ALNE uscourts,gov or call (206) 714-4002.
An Equal Dpportunity Employer
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g)

Professional Conduct or Rules of Disciplinary Procedure for
the production of documents and evidence.

A lawyer, except a lawyer not engaged in active practice
pursuant 1o Alabama Code 1975, §§ 34-3-17 and -18, shall
maintain a separate account o hold funds of a client. If a
lawyer does not hold funds for a client, then he or she shall
give wrillen notice to the Secretary of the Alabama State
Bar that the lawyer will not maintain such an account. A
lawyer must so advise the Secretary of the Alabama State
Bar within six (6) months of admission 1o practice or of a
return to active practice. A lawyer who has previously
given the notice required by this paragraph shall revoke that
notice by giving written notice to the Secretary of the
Alabama State Bar immediately upon establishing a sepa-
rate account to hold the funds of a client.

Unless a lawyer shall have given the notice specified in
Rule 1.15(h), a lawyer shall hold the funds of a client or of
a third person that are nominal in amount or that the lawyer
expects to be held for a shont period in one or more IOLTA
accounts. A lawyer shall use the account only for the pur-
pose of holding funds of clients or third persons that are
nominal in amount or that the lawyer expects to be held in
the account for a short period and that the lawyer has deter-
mined cannot practicably be invested for the benefit of the
client or third person. In no event shall a lawyer receive the
interest on an 1OLTA account,

Any eligible institution that elects to provide and maintain
IOLTA accounts shall do so according to the following terms:

Eligible institutions that maintain [OLTA accounts
that are, or are invested in, interest-bearing deposits
or daily financial-institution repurchase agreemenis
shall pay no less than the highest interest rate and
dividend generally available from the institution to
its non-10LTA account customers when 10LTA
accounts meet or exceed the same minimum balance
or other eligibility qualifications, if any. In deter-
mining the highest rate or dividend generally avail-
able from the institution to its non-10LTA aceounts,
eligible institutions may consider factors, in addi-
tion to the balance in the IOLTA account, customar-
ily considered by the institution when setting inter-
est rates or dividends for its customers, provided
that such factors do not discriminate between
IOLTA accounts and accounts of non-IOLTA cus-
tomers, and that these factors do not include the fact
that the account is an IOLTA account. The eligible
institution may offer, and the lawyer may accept, a
sweep account that provides a mechanism for the
ovemnight investment of balances in the IOLTA
account into a daily financial institution repurchase
agreement or 4 money-market fund. However, this
Rule shall not require any eligible institution to
offer or otherwise make available sweep accounts
for IOLTA accounts,

Pursunnt to a written agreement between the lawyer and
the eligible institution, interest on the [OLTA account shall

(h)

be remitted, as the lawyer shall designate, to the Alabama
Law Foundation or the Alabama Civil Justice Foundation,
at least quarterly.

Interest or dividends shall be calculated in accordance
with the institution’s standard practice for non-10LTA
account cusiomers, less reasonable fees, if any, in connec-
tion with the deposited funds.

Reasonable fees, as defined in this Rule, are the only
service charges or fees permitted 1o be deducted from inter-
est earned on JOLTA accounts, Reasonuble Fees may be
deducted from interest on an IOLTA account only at such
rates and under such circumstances as is the eligible institu-
tion's customary practice for all of its customers with inter-
est-bearing accounts. All other fees and charges shall not be
assessed against the accrued interest on the 10LTA accoumt
but rather shall be the responsibility of, and may be charged
to, the lawyer maintaining the IOLTA account .

Fees or charges in excess of the inlerest eamed on the
account for any month or quaner shall not be taken from
interest eamed on other IOLTA accounts or from the princi-
pal of the account.

A statement should be transmitted to the Alabama Law
Foundation or the Alabama Civil Justice Foundation with
each remittance showing the period for which the remit-
tance is made, the name of the lawyer or law firm from
whose IDLTA account the remittance is being sent, the
IOLTA account number, the rate of interest applied, the
gross interest or dividend eamed during the period, the
amount and description of any service charges or fees
assessed during the remittance period, and the net amount
of interest or dividend remitted for the period. A copy of
the statement shall also be sent to the lawyer.

A lawyer, or a law firm on behalf of its lawyers as disclosed
in the notice, may give writlen notice 1o the Secretary of the
Alabama State Bar that the lawyer does not intend to main-
tain the IOLTA account otherwise required by Rule 1.15(g).
This notice must be given within six (6) months of the
lawyer's admission to practice or retum (o active practice,
and may later be given only during the period between April
| and June 1 of each year, 1o be effective as of June 1. The
notice shall remain in effect until revoked or changed by the
lawyer, or by a law firm on behalf of its lawyers, Notice

William (Bill) H. Odum, Jr.

Board Certified Entomologist

Litigation Testimony — Entomology Consultations
P.O. Box 1571

Dothan, AL 36302

Office: 334-793-3068
Facsimile: 334-671-8652
E-mail:  whob386@ aol.com
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given by a lawyer or law firm in compliance with prior DR
9-102(D)3) to the Executive Director of the Alabama State
Bar that the lawyer or law firm opted not to maintain the

interest-bearing account required by DR-9-102(D)(2) shall {(d) handicapped children or adults; or
remain effective without annual repetition,

(b} traumatically injured children or adults;

ic) the needy;

{e) drug and alcohol rehabilitation programs.

(i) All interest transmitted to and received by the Alabama (2)
Law Foundation pursuant to Rule 1.15(g) shall be distrib-
uted by it for one or more of the following purposes:

To be used in such other programs for the benefit of
the public as the Supreme Court of the State of
Alabama specifically approves from time to time.

(1) to provide legal aid to the poor; (k} A lawyer shall not fail to produce, at the request of the
(2) to provide law student loans; Office of General Counsel, the Disciplinary Commission,

] : ) or the Disciplinary Board, any of the records required to be
(3) to provide for the administration of justice: maintained by these Rules, This obligation shall be in addi-

tion to, and not in licu of, any other requirements of the
Rules of Professional Conduct or the Rules of Disciplinary
(31 to help maintain public law libraries; and Procedure for the production of documents and evidence,

(4) to provide law-related educational programs to the public;

(6) for such other programs for the benefit of the public as

the Supreme Court of the State of Alabama specifically Appendix B

approves from lime to tme.

(7} All interest transmitted to and received by the Alabama Comment To Rule 1.15 As Amended
Civil Justice Foundation pursuant to Rule 1.15{g) shall be Effective April 14, 2003
distributed by it for one or more of the following purposes: In addition to making stylistic changes, the amendment added
(1) To provide financial assistance to organizations or the H‘DEﬁﬂiliDﬂH" section to the rule ilﬂl:‘J amended H.uct'mn (g) %ﬂ
groups providing aid or assistance to: provide that a Iawyc_r shall hold those funds of a client or a third
person that are nominal or that the lawyer expecis to be held for
(1) underprivileged children: only a short pericd in IOLTA accounts, |
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Alabama Law Foundation’s

IOLTA Program

Gets Good News From
U.S. Supreme Court

n March 27, The U.S. Supreme Court ruled
O in a 5-4 decision that it is constitutional for

states to pool clients’ escrow funds in bank
pecounts and give the interest 1o legal aid through
IOLTA programs.

IOLTA (Interest on Lawyers® Trust Accounts) pro-
grams across the country provide much needed legal
aid to the poor. and the ruling was a major victory for
the legal aid organmizations that depend on 10LTA for
much of their funding.

The foundation’s IOLTA program has contributed
over 11 million in grants for law-related, chantable
projects in Alabama since 1989, and all together,
IOLTA programs in the LS, generated more than $200
million last year alone for legal aid. The foundation's
IOLTA program also funds law-related education, pro-
grams that improve the administration of justice.

Foundation President Tult Barreit expressed his
feelings about the ruling, saying that 1t was an impor-
tant win for JOLTA programs and the foundation.
“We are delighted with the Supreme Court’s decision
in this case,” he said. “We were optimistic about the
oulcome, but to actually get the decision removes any
wheertainty about the future of our IOLTA program.
Now, we can concentrate on trying (o expand and

improve our sources of revenue so that we can con-
tinue to make grants that provide much-needed legal
services to Alabama’s poor.”

The recent favorable ruling ended an over 12-year-
long battle between 10LTA and the Washington
Legal Foundation, Allen Brown and Greg Hayes.
They claimed that such programs are a violation of
the Fifth Amendment. arguing that the interest earned
in the accounts belongs to the chients and cannoi be
taken by the state without just compensation.

The Supreme Court struck down this notion with
their ruling in the case, Brown vs. Legal Foundation
of Washington (The Legal Foundation of Washington,
not to be confused with the Washington Legal
Foundation, receives and distributes [OLTA funds in
Washington state and Allen Brown and Greg Hayes
were real estate purchasers who claimed they fost
small amounts of interest due 1o 10LTA).

Writing for the majority, Justice Paul Stevens
wrote, “The overall dramatic success of these pro-
grams in serving the compelling interest in providing
legal services to literally millions of needy
Americans certainly qualifies the distribution of these
funds as a ‘public use’ within the meaning of the
Fifth Amendment.” Bl
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An Attorney May Pay an Expert Witness a

Reasonable and Customary Fee for
Preparing and Providing Expert Testimony,
But the Expert's Fee May Not Be Contingent

On the Outcome of the Proceeding

Question:

Under what circumstances can an altorney pay a wit-
ness who offers testimony at trial or by deposition for
an attorney’s client?

Answer:

Witnesses who offer testimony at trial fall generally
into two categories, expert witnesses and lay or fact
witnesses. An attorney may pay an expert witness a
reasonable and customary fee for preparing and provid-
ing experi testimony, but the expert’s fee may not be
contingent on the outcome of the proceeding. An attor-
ney may nol pay a fact or lay witness anything of value
in exchange for the testimony of the witness, but may
reimburse the lay witness for actual expenses, includ-
ing loss of time or income,

2003

Discussion:
The prohibitions against paying fact witnesses and

against paying experts a contingency fee are found in

Rule 3.4(b) of the Rules of Professional Conduct of the
Alabama State Bar, which provides that a lawyer shall
not “offer an inducement to a witness that is prohibited
by law." However, the Comment to this rule recognizes
that the prohibition does not preclude payment of a
fact witness's legitimate expenses as long as such pay-
ment does not constitute an inducement to testify in a
certain way.

This Comment 15 consistent with DR 7-108 of the old
Model Code of Professional Responsibility which
specifically authorized a lawyer to pay “expenses rea-
sonably imcurred by a witness in attending or testifying”
and “reasonable compensation to a witness for his loss



of time in attending or testifying.” Furthermore, payment to a
fact witness for his actual expenses and loss of time would con-
stitute “expenses of litigation™ within the meaning of Rule

1.8(e). Subparagraph (1) of that section authorizes an attorney to
“advance court costs and expenses of litigation, the repayment of
which may be contingent on the outcome of the matter.”

The situation may arise when an expert witness would also be
in a position to provide factual testimony in addition to his paid
expert testimony. Under these circumstances, the attorney would
not be ethically precluded from paying the witness, in his role
as expert, his usual and customary fee. However, caution should
be exercised that the attorney does not pay the expert more than
his usual and customary fee or pay him for more time than he

actually expended in preparing and providing his expert testi-
mony, since any excess or unusual fee could be construed as
payment for his testimony as a fact witness.

In summary, it is the opinion of the Disciplinary Commission of
the Alabama State Bar that an attorney may pay a fact witness for
actual expenses and actual loss of income or wages as long as such
payment is not made as an inducement to the witness to testify in a
certain way.

An expert witness may be paid his reasonable, usual and cus-
tomary fee for preparing and providing expert testimony, pro-
vided such fee is not contingent. This opinion is consistent with
previous opinions of the Disciplinary Commission on similar or
related issues in ROs 81-549, 82-699 and 88-42. [RO-97-02] W

The Alabama State Bar Lawyer Referral Service can provide you with an excellent means of

earning a living, so it is hard to believe that only three percent of Alabama attorneys participate
in this service! LRS wants you to consider joining.

The Lawyer Referral Service is not a pro bono legal service. Attorneys agree to charge no more than
$25 for an initial consultation, not to exceed 30 minutes. If, after the consultation, the attorney
decides to accept the case, he or she may then charge his or her normal fees.

In addition to earning a fee for your service, the greater reward is that you will be helping your
fellow citizens. Most referral dients have never contacted a lawyer before. Your counseling may be
all that is needed, or you may offer further services. No matter what the outcome of the initial
consultation, the next time they or their friends or family need an attorney, they will come to you.

For more information about the LRS, contact the state bar at (800) 354-6154, letting the receptionist
know that you are an attorney interested in becoming a member of the Lawyer Referral Service.
Annual fees are $100, and each member must provide proof of professional liability insurance.
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Disability Inactive

Birmingham attorney Michael Charles Jordan was
transferred 1o disability inactive status pursuant to
Rule 27(c), Alabama Rules of Disciplinary
Procedure, etfective March 21, 2003. [Rule 27(c);
Pet, 03-01]

Reinstatement

On April 11, 2003, the Supreme Court of Alabama
entered an order based upon the decision of Panel V
of the Disciplinary Board of the Alabama State Bar
reinstating former Florala attorney Marcus Lavon
Whatley to the practice of law as a special member
for 24 months, after which he may change to regular
member status, effective March 21, 2003, [Pet. No.
03-01]

Disbarment

JULY 2003

On April 11, 2003, the Alabama Supreme Court
entered an order based upon the decision of the
Disciplinary Board, Panel I11, disbarring Mobile
attorney John Thomas Kroutter from the practice
of law in the State of Alabama, effective October 12,
2005. This disbarment is to run consecutively with
the term of disbarment previously imposed effective
October 11, 2000, In July 1996, Kroutter was hired
to represent a client in connection with an automo-
bile accident case. On or about February 5, 1997,
State Farm Insurance Company issued two checks in

settlement of Kroutter's client’s claim. One check
was payable to Kroutter, his client and Baptist
Hospital in the amount of $538.15, A second check,
in the amount of $3,711.85, was issued in Kroutter's
name and his client’s name. Kroutter converted these
checks to his own use and lied to his client about the
status of the payments from State Farm. Kroutter
was found guilty of violating rules 8.4(b), 8.4(c) and
8.4(g) of the Alabama Rules of Professional
Conduct. [ASB No. 01-162(A)]

Suspensions
* Gadsden attorney John David Floyd was interimly

suspended from the practice of law in the State of
Alabama pursuant to Rule 20(a), Alabama Rules of
Disciplinary Procedure, by order of the Disciplinary
Commission of the Alabama State Bar effective
April 3, 2003. The order of the Disciplinary
Commission was based on a petition filed by the
Office of General Counsel evidencing that Floyd had
been indicted by the Etowah County Grand Jury for
violations of §813A-10-129 and 13A-10-12 of the
Code af Alabama, and that indictments were filed in
United States District Court for the Northern District
of Alabama charging Floyd with three separate
counts of violating 18 U.5.C. §1512(b}(1). [Rule
20Na); Pet. 03-03]

On April 3, 2003, the Supreme Court of Alabama
entered an order adopting the order of suspension



entered by the Disciplinary Board, Panel I, suspending Dothan
attorney Deanna Saunders Higginbotham from the practice
of law for 45 days, effective February 27, 2003, This order was
entered based upon Higginbotham’s noncompliance with the
June 14, 2002 order of the Disciplinary Board. That order
involved two separate complaints filed against Higginbotham
with the Alabama State Bar. In ASB No. 01-100(A,
Higginbotham pled guilty to violations of rules 1.3, 1.4(a),
8.4(d) and 8.4(g). and in ASB No. 01-139(A), rules 1.3, 1.d{a),
8.1(b) and 8.4(g) of the Alabama Rules of Professional
Conduct. Higginbotham willfully neglected a capital murder
appeal to which she had been appoinied, and she also neglecied
a child custody matter in which she had been paid a $2,500
retainer. She refunded the full $2,500. She also intentionally
failed to respond to the Office of General Counsel of the Bar as
well as the Houston County Grievance Committee during their
investigations. She was placed on two years’ probation with
special conditions, effective June 14, 2002. She was to provide
responses to the bar on all other matters pending against her;
make contact with the Alabama State Bar Lawyer Assistance
Program and comply with any recommendations; reimburse the
Client Security Fund for any payments made in connection
with her clients; and provide the bar with a list of her pending
cases, the status of each, and the anticipated action and time
required to conclude each case. All of the above were to be
completed within 14 days of the order. Should Higginbotham

fail 1o comply with the special conditions of her probation or if
it was documented to the Disciplinary Board that she failed to
cooperate in a bar investigation, an immediate 45-day suspen-
sion would be imposed due to her failure to satisfy these condi-
tions, Higginbotham's suspension was imposed on April 3,
2003, [ASB nos, 01-100(A) & 01-139(A)]

Birmingham attorney Marvin Lee Stewart, Jr. was interimly
suspended from the practice of law in the State of Alabama
pursuant to Rule 2((a), Alabama Rules of Disciplinary
Procedure, by order of the Disciplinary Commission of the
Alabama State Bar effective April 22, 2003. The order of the
Disciplinary Commission was based on a petition filed by the
Office of General Counsel evidencing that Stewart's continu-
ing conduct is causing, or is likely to cause, immediate and
serious injury to his clients and to the public and is, by his
actions, causing great public harm. [Rule 20(a); Pet. 03-04]

Mobile attorney Lewis Daniel Turberville, Jr. was interimly
suspended from the practice of law in the State of Alabama
pursuant to Rule 200a), Alabama Rules of Disciplinary
Procedure, by order of the Disciplinary Commission of the
Alabama State Bar effective April 30, 2003. The order of the
Disciplinary Commission was based on a petition filed by the
Office of General Counsel evidencing a continuing pattern of
trust account mismanagement. [Rule 20(a); Pet. 03-05]
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Public Reprimands

* On May 9, 2003, Enterprise attorney Edward Spurgeon

Brown received a public reprimand without general publica-
tion. Brown began representing the complainant in a divorce
case in August 2000. On January 9, 2001, Brown called the
complainant and asked her to meet him at the McDonald's in
Daleville, Alabama. At this meeting, Brown asked the com-
plainant to borrow $5,000 and loan it to him. He had already
prepared a promissory note for that amount. Due to Brown’s
representation of the complainant, he was aware of her finan-
cial situation at that time, The complainant agreed to let
Brown have $500 to help him with his financial problems,
Brown gave the complainant a no-interest note payable in 60
days. Brown failed to pay as promised, and the complainant
filed suit against him in the Small Claims Coun of Coffee
County, und obtained a judgment against him. Thereafter,
Brown thwarted her efforts at collection of the judgment.
Finally, in February 2003, Brown paid the judgment amount
of $1,054 into the court. Brown entered a guilty plea for vio-
lating rules 1.6(a), 1.7(b), and 8.4(g), Alabama Rules of
Professional Conduct. Of particular concern was the fact that
Brown used confidential information about a client to sttempt

to benefit himself personally. [ASB No. 01-206(A)]

* On March 14, 2003, Birmingham attorney Robyn Bufford-

Bennitt received a public reprimand without general publica-
tion based upon the decision of the Disciplinary Board, Panel 1,

in the hearing held on October 8, 2002, Between 1996 and

Calif —Why do some
lawyers get rich while others
struggle to pay their bills?

The answer, according to
attorney, David M. Ward, has
nothing (o do with mlent, educa-
tion, hard work, or even luck.

*“The lowyers who make the
big money dre not necessarily
better lawyers”, he says. “They
have simply leamed how to
market their services.”

A successiul sole practitioner
who struggled 1o attract clients,
Ward credits his tumaround to a
referral marketing system he
developed six years ago.

“I' went from dead broke and
drowning in debt 1o earning
300,000 a year, practically
overnight,” he says.

Most lawyers depend on
referrals, be notes. but not one
in 100 uses u referral syvyrem.

“Without o system, referrals
are unpredictable, You may get

Free Report Shows Lawyers
How to Get More Clients

new clients this month, you
may not.” he says.

A referral system, Ward says,
can bring in a steady stream of
clients, month after month, year
after year.

Tt feels great 1o come to the
office every day knowing the
phone will ring and new busi-
ness will be on the line.”

Ward has tsught his referral
system to over 2,500 lawyers
worldwide, and has written a
new report, “How To Get
More Clienis In A Month
Than You Now Get All Year!™
which reveals how any lawyer
can use this system o get more
clienis and increase their
IMCOTme.

Alabama lawyers can get a
FREE copy of this repon by
calling 1-800-562-4627, o 24-
hour free recorded message, or
visiting Ward's web  site,
httpfwww.davidward.com
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1997, another Birmingham attorney, Rhonda Steadman Hood,
referred three cases to Bufford-Bennin. It was agreed that one-
third of the attorneys” fees received by Bufford-Bennitt would
be shared with Hood. Bufford-Bennitt ultimately settled the
cases and disbursed money 1o the clients and 10 her own firm
but did not notify Hood about these settlements, nor did she
pay Hood any referral fees. When Hood found out the cases
had settled, she verified it through the court records and later
with the respective clients. After repeated demands for payment
by Hood, Bufford-Bennitt sent her a letter enclosing one check.
The letter included a promise to pay the remaining two referral
fees. At the October 8, 2002 disciplinary hearing, Bufford-
Bennitt testified that she did not owe Hood any money, and the
letter which enclosed the one check was sent out through the
mistake of an employee, who signed her name.

Hood filed suit against Bufford-Bennitt in the Circuit Court of
Jefferson County, Alabama and obtained a $90,000 verdict
from a trial jury. During the conduct of the case, Bufford-
Bennitt filed a motion for summary judgment and supported
it with an affidavit from one of the involved clients. In this
affidavit, the client stated that Hood had not referred him to
Bufford-Bennitt and that he had never met her. This client
later gave another affidavit withdrawing those assertions. The
court struck the original affidavit due to the serious questions
about its truthfulness, and the manner in which it was nota-
rized at Bufford-Bennitt's office, The Disciplinary Board
found that Bufford-Bennitt’s actions violated rules 8.4(¢) and
8.4(g) [misconduct] of the Alabama Rules of Professional
Conduct. [ASB No. D0-168(a))

On March 14, 2003, Daphne attorney, Matthew Travis
Holzborn received a public reprimand with general publica-
tion based upon the decision entered on December 3, 2002 by
the Disciplinary Commission. On Monday, April 1, 2002,
Holzborn had a trial set before Judge James Wood in the
Circuit Court of Mobile County, Holzbomn represented the
defendant, and Mobile attorney William M. Cunningham, Jr.,
represented the plaintiff. Holzbom had moved to continue the
trial the previous Friday because his case was second on the
judge’s docket, and it would likely not be heard. Holzborn
admitted that he did not prepare for the case the weekend
before trial because he was “betting on the continuance.” On
the morning of trial, the plaintiff asked Judge Wood to let a
district judge try the case. While Judge Wood was attempting
to find a replacement judge, Holzborn approached
Cunningham and told him that he had just received a call on
his cell phone advising him that his stepfather had died.
Holzborn and Cunningham approached the bench, and
Holzbom told Judge Wood that his stepfather had just died.
Judge Wood immediately continued the case. Later,
Cunningham leamed that Holzbom's stepfather had not died
and confronted him with that fact. Both Holzborn and
Cunningham later appeared before Judge Wood and Holzborn
confirmed that he had lied about the death in order to obtain a
continuance of the trial,

Holzbomn was found guilty of violating Rule 1.3 [diligence],
and rules 8.4(c) and 8 4(d) [misconduct] of the Alabama
Rules of Professional Conduct. [ASB No. 02-124(A))



* Florence lawyer Damon (). Smith received a public repri-
mand without general publication for violating rules 1.1,
LA(b). 3.4(c). 7.1, 7.5, and 8.4(a) and (g), A.R.P.C. Smith
advertised legal services as “Damon Smith and Associates,
Antomneys” in the Yellow Pages in almost all counties in
Alabama and on the Internet. He was the only lawyer in the
firm. He offered low-cost services in bankruptey and divoree,
Generally, “clients” completed o detailed questionnaire that
they received through the mail or Internet, Upon receipt of
the questionnaire and payment, Smith prepared pleadings and
other documents based solely on the information provided to
him in the questionnaire. Smith signed the pleadings and for-
warded the documents to the client for execution and filing.
As a general rule, Smith did not meet with a client in person
unless the client waned to come to his office. The legal
advice provided, which Smith referred 1o as “the basics.” was
provided 1o through the questionnaire. Smith left it up to the
client to initiate questions or discussions about a particular
matter. Most of the legal services Smith provided by mail or
Internet, without the benefit of an in-person, face-to-face con-
sultation, involved divorces. Smith did meet all bankrupicy
clients in person, usually in court. The general legal informa-
tion provided in the questionnaire and on the Web site con-
tained incormect statements of law, The Disciplinary
Commission determined that the routing provision of legal
services without an in-person, interactive meeting between

the lawyer and a client, especially a client with whom the
lawyer has no ongoing or prior relationship, is not a compe-
tent method of providing legal services. It also limits the
communication, making it unlikely that a lawyer can provide
information necessary 1o allow a client to make informed
decisions about the representution. Although Smith provided
instructions to the client regarding execution and filing, the
pleadings and documents were deficient in many cases. The
investigation revealed that in one county, out of 13 divorce
cases that Smith “filed” with that court, all but one was defi-
cient. [ASB nos. 02-09(A) & 02-51(A)]

Anniston attorney Roy Lynn Vanderford received a public
reprimand without general publication for violating rules 1.3,
1.4(a) and 8.4(c), A.R.P.C. Vanderford was retained to file a
false imprisonment action against the Talladega Police
Department as a result of the complainant having been arrest-
ed during a domestic disturbance call. After the initinl inter-
view, Vanderford did not communicate with the client about
the matter. Vanderford also moved and failed to notify the
complainant of his change of address. Vanderford failed 1o
diligently pursue the complainant’s civil case, failed to com-
municate with the complainant during the course of the repre-
sentation, and made misleading statements about his repre-
sentation of the complainant in his response to the bar. [ASB
No. 01-239(A)) &
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CLE
Opportunities

The Alabama Mandatory CLE
Commission continually evalu-
ates and approves in-state, as
well as nationwide, programs
| which are mainiained in a com-
puter database. All are identified
by sponsor, location, date and
specialty area. For a complete
listing of current CLE opportu-
nities or a calendar, contact the
MCLE Commission office at
(334) 269-1515. extension 117,
156 or 158, or you may view 4
complete listing of current pro-
grams at the state bar's Web
site, wwwalabarorg.
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RATES

Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT for “position wanted” or “position
offered” listings—3§35 per insertion of 50 words or less, $.50 per additional word;

Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be received
according to the following publishing schedule:

July 2003 issue—deadline May 5th, 2003; September 2003 issue—deadline July 3rd, 2003; November 2003 issue—deadline
september 5th, 2003, NO deadline extensions will be made.

Send classified copy and payment, payable to The Alabama Lawyer Classifieds, cfo Kimberly Barnhart, PO. Box 4158,
Montgomery, AL 38101

Services « REAL ESTATE EXECUTIVE: Broker 35 years, state-approved

« TRAFFIC ACCIDENT RECONSTRUCTIOMN: | have reconstructed
over 3,000 traffic accidents in 23 states on highways, streets and
railroads involving trucks, vans, cars, pedestrians, trains, and
farm implemeants. Computer-generated drawings are prepared 1o
ilustrate my opirions. Over 30 years experience in reconstruct-
ing accidents. Board-certified by ACTAR, Call John T. Bates toll-
free (BOO} 299-5950.

= HANDWRITING EXPERT/FORENSIC DOCUMENT
EXAMINER: ABFDE-certified, Formerly chief, Ouestioned
Documents Divisian, LL5. Army Criminal Investigation Laboratory
American Society of Questioned Document Examiners. American
Academy of Forensic Sciences. Civil and criminal cases accepted.
Famell Shiver, Shiver & Nelson Document Investigation
Laboratory, 1903 Lilac Ridge Orive, Woodstock, Georgia 30189,
Phana (770} 517-6008.,

teacher 35 years, martgage company executive 12 years, licensed
home inspector for State of Alabama, Author for real estate taxs;
wrale, directed, produced over 300 video/audio training tapes
Resume and fee schedule on request. Don W, Williams, Sr, 1809
Shades Crast Aoad, Birmingham 35226, Phone (20%) 979-3893.

ENGINEERING/CONSTRUCTION EXPERTS: Drainage, strue-
tural, mechanical, roofing, electrical, process chemical, EIFS
[stucca], mold and mildew, HVAC for residential housing, industri-
al and chemical facilities, pipelinas, compressor stations, com-
mercial buildings, and port structures. Provide expert construction
claims and dispute anatysis. Provide computer animation of struc-
tural behavior under |oads. Experienced testifying experts with
licenses and credentials. Company engineering and contractor
licenses in Alabama and Louisiana. Contact Hal K. Cain, Mabile.
Phona [751) BB1-2605, E-mail: hatkeain@aol com, \Web site:
wiww hkeain. com

Southern Opinion Research

Accurate, reliable survey research, specializing in
* Media and audience analysis = Politics and public policy
* Intellectual property » General research services

In Alabama: In Virginia:

Box B63343 Box 126
Tuscaloosa, AL 35486-0030 Emory, VA 24327
205-366-0817 276-944-6889
205-366-0618 (fax)

www.southernopinion.com
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* DOCUMENT EXAMINER: Examination of
questioned documents. Cenified forensic hand
writing and document examingr. Thirty-saven
yaars' experience in all forensic document prob-
lems. Formerly, chief guestioned document ana
yst, USA Criminal Investigation Laboratories.
Diplomate [certified)- ABFDE. Mamber ASODE;
1AL, SADFE: NACDL Resume and fee schodule
upon request. Hans Mayer Gidion, 218
Merrymont Driver, Augusta, Georgia 30907
Phone (706) B60-4267.

« SERVICE OF PROCESS, INVESTIGATIONS &
SURVEILLANCE: 100-mile radius of Mobile
Ower 6,000 court documents (or hand-delivared
mail) personatly served. Over 1,500 investiga
tions and surveillance cases completed, Bachus
& Associates, PO. Box 180066, Mablle 36618
(06E. Phona; {251) 649-4969 (licensed and
bondad)

= INSURANCE EXPERT WITNESS: Forty yaars’
axperience, including 24 years' sk manage-
ment insurance consulting. Prefiling evaluation,

depasition, testimony, Policy coverage, captives,

axcess, deductibles, sell inswance, agency and
tirect experience, Fee-only property loss assis-
tance, bidding, exposure, policy review.
Workers' Compensation audit, modification
review. Douglas F. Miller, Member 5 A M C,
phene (BOD) 462-5602, (206) 995-0002,
Birmingham. E-mail; armPspeediacion nat

« STANDARD OF CARE EXPERT WITNESS:
Services provided related to issues in health
and human service agencies, such as develop-
mental disabilities/mental retardation/special

education/mental haalth/nursing home and hos-

pital standard of care. William A. Lybamer,
Ph.0. Phone (620} 221-8415 e-mail:
tiybarge@yahoo.com, or vist our Web site,
waww tonplybarger com.

+ CONSTRUCTION SCHEDULING EXPERT:
Court-recognized expert on CPM scheduling,
delay claim analysis, contractor means and
migthads, damages calculations, and job cost
accounting. Testified in ower sight cases ina
range of venues, including govemment board of
contract appeals. Vietor Ostrowskl, president,
Professional Consulting Services: Phone (800)
249-1544 or e-mail' vicod@nuc.net

= IMMIGRATION LAW: Mambes of
Amarican Immigration Lawyers Association,
Michael Shabani. Woark/H1-B visa, labor,
certification, family petition, adoption, consular
practice, asylum, cancellation, deportation/
detention, business/westment, visa Federl
Criminal Immigration Law. Bilingual. Phone (205)
B23-1223; fax [205) B23-1967; 1318

Alford Ave., Ste, 202, Birmingham 35226, E-mail:

shabanil@hallsouth nat

= DOCUMENT EXAMINATIONS: Board-certified
handwriting and document examinar; Over 20
years' experience; testified in state and federal
courts. Retired senior documants axaminer,
Alabama Department of Forensic Sciences,
Member. Amarican Academy of Forensic
Sciences, American Society of Duestioned
Document Examiners, Southeastem Association
of Forensic Document Examiners. Richard A
Roper, Ph.D., 7956 Vaughn Road, #1141,
Mantgomery 36116, Phone {334) 356-7856. Fax
1334) 260-7929. E-mail: nighroperi®aol com.

« EXPERT WITNESS: Nead a credible expen?
PEG, Inc. can provide experts for you. Exampies:
Biomedical and blomechanical; building failures;
construction safety and related codes; highway
accidants and problems; OSHA Issugs; slips, trips
and falls; product hability. emdaronmantal; various
other areas. Call or write PEG, Inc., 950 22nd
Street. N., Suite 632, Birmingham 35203-1126
Phona (205) 458-8516. E-mail; fthpe@sal com
Web site: www peginc. micrangcwel.com

« EXPERT WITNESSES: 2 000 medical malprac-
tice expart witnesses, all specialties, flat rate
referrals. Your satisfaction guaranteed. Or
thoose a powarlul case analysis by veteran MQ
specialists, for a low flat fee. Med-Mal
EXPERTS, Inc., wwwmedmalEXPERTS com,
{B884) 521-3601

* IRS PUBLICATION: The Trust Fund Recovery

Penalty of IAC 6672 Effective Clisnt
Representation is the text (56 pages) that has
what you need to represent clients before the
IRS. To order, telephone or fax Jack T. Noa at
[205) 8230757 or e-mail me al
NOEJT@msn.com. Price is $45 plus tax

* LEGAL RESEARCH: Rasaarch pravided in crim-
inal, domestic relations and juvenile court
cases. Call Scott Johnson (334} 356-5200

« ODRO ASSISTANCE: (ODAD drafting for
ERISA, military, federal and state govemmant
positions. Fixed fee of $535 (billable to your
cliegnt as a disbursamant] includes all corragpon-

-
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Where Lawyers Look For Lawyers

Many of the best law firms and corporations in Alabama and across the nation
have openings for outstanding attorneys in these practice areas:

< Civil Litigation
Employment Law
Bankruptey (Creditor)
Corporate Transactions
Commercial Real Estate

All inquiries are strictly confidential. In Alabama, contact:

» Richard G. Brock. Esq. at (800)930-9128 or direct dial {205) 930-
9811 or richard@americaniegalsearch.com; or

 Brannon Ford, Esq. at (205)930-9898 or
brannon@americanlegalsearch, com.

Nashuville




dence with plan and revisions. Pansion valua-
tions and expert testimany for divorce and mal-
practice cases. All work done by axparienced
Q0RO attarnay. Full background at
www.gdrosalutions.net. QDR Solutions, Inc.,
2914 Professional Parkway, Augusta, Georgia
30907. Call (B00) 813-3716 for free brochure

EXPERT WITNESS: Acts of violence, premises
liahility, security negligence consulting axpen.
Rape, murder, assault, robbery, kidnapping,
workplace violence. Extensive expenience in
case analysis, reports, courtroom/deposition
testimony. Policy, supervision, training, hiring-
retention-firing, security surveys, notice, fore:
seeabifity, data collection and analysis, geo-
graphical profiling, contract and proprietary
security guards/aff-duty police. Former director
of: Florida police academy, Winols state vio-
lence unit, Minnesota state PO ST, corporate
security, real estate, insurance, police and cor-
rections. Published author, peer awards, board

appointments. Board-centified professional crim-
inologist, police/security specialist, police/secu-

rity trainer and supervisor. Contact John
Lombardi, Ph.0., MBA, (B0O) 628-3488,
Mantgomery, www sacuritynegligence. com

For Sale/Rent/Lease

« LAW OFFICES FOR RENT: Five Points South
law offices available at 1117 22nd Street, 5. All
ancillary services such as receptionist, confer-
ence room, telephone w/ voice mail, fax
machina, copier, networked hi-speed OSL
Intermat connection, and free parking included.
(Offices are provided at one fal rate starting at
$575. No set-up charges. “Virtual™ offices avail-
able. Mease call Tom Plouff, esq.. at (205} 939-
0000,

= LAW OFFICES FOR RENT: Lawyer offics, 2230
Third Avenue, N.. Birmingham 35203, Phone
{205) 322.0677. E-mail; abogsto@aol com M.
Wayne Wheeler, Parking, fax, utifities, et

« SUPPORT ARREARS CALCULATOR FOR
SALE: Software package to guickly and easily
calculate and print child suppon arearages.
Emer years of data in just a few minutes! Save
lorms, edit forms, customizable printing fea-
tures. Window 95+, $99. Mention this ad for a
15 parcent discount. Contact Mike Frost at (256)
3718602 or visit www. 1-software.com

« DIVORCE WRITER FOR SALE: Softwarm pack-
age to quickly and easily generate and print
court documents for uncontested divorces. Enter
data in just a few minutes| Save forms, adit
forms, customizable printing features. Windows
95+ $299 Mention this ad for a 15 percent dis-
count. Contact Mike Frost at (256) 371-8602 or
visit wwwe J-software.com.

= LAW BOOKS FOR SALE: Vois 1-295, Alabama
Reporter [331-586 So. 2d ] (Vols. 81199
Alabama, calf-bound and not in mint condition);
Vols. 1-57 Alz App (Vol. 1-14 Ala. Agp, cali-
bound and not in mint conditionk: also Vols. 1-132
B.A (in exzellent condition). Phone (256) 355
s

Positions Offered

= GENERAL PRACTITIONERS: Atomeys need-
d throughout Alabama for pre-paid legal mem-
bers. General practitioners preferad,
Guaranteed monthly incoma, similar to an HMO
Fax resumes 1o (304) 730-D0Z3 or e-mail
adisparti@usiggaiservices.net. Attn, Arlens
Disparti, U.S Legal Services, Inc. Phone (BOD)
356-LAWS. ]
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Legal Professional Liability

Coverage for America’s
Greatest Law Firms

Coverage For All Firm Sizes » Financial Stability

Optional Monthly Payment Plan
Ethics CLE - Las Vegas - Fall 2003

Apply Online - App In A Snap *
Earn Ethics CLE Online

www.greatamericanlawyer.com

/1)

GREATAMERICAN.

INSURANCE GROUP

Professional Liability Division

Contact:

Ron Kiefer
800-299-4331
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SAMFORD UNIVERSITY

Cumberland School of Law is indebted to the many Alabama attorneys and judges who contributed their time
and expertise to planning and speaking at our educational seminars during the 2002-2003 academic year.
We gratefully acknowledge the contributions of the following individuals to the success of our CLE programs.

James A. Abernathy, 11
Amy Davis Adams
James P. Alexander
Orrin K. Ames [11, "69
D. Leon Ashford
W. Michael Atchison, “68
Leslie R. Barineau, *85
Brad Bishop, ‘71
Robert G, Bolick, Jr.
Hon. Michael F.

Baolin, *73
Jolee H. Bollinger, “95
Hon, Karen O,

Bowdre, *81
William M. Bowen,

Ir., *72
Michael A. Bownes, *83
Larry Wayne Brantley
Richard 1. Brockman, ‘86
Chad R. Brown
Joel E, Brown
Laura A. Calloway
Valerie 8. Camp, ‘93
Robert 1. Campbell
Richard P. Carmody
Hon. John L. Carroll, *74
Clinton C. Carter, *94
Tracy W, Cary
Frank M. Cauthen, Jr.
Rhonda Pis

Chambers, *89
John 8. Civils, Ir.
Charles H. Clark, Ir., *83
Cheryl D, Cobb, *77
Gina D. Coggin, *93
James J. Coomes
1. Thomas Corbett
Deane K. Corliss, “89
Allison Taylor Craft
Judith 8. Crittenden, “70

C. William Daniels,
Jr., 93
David W, Long-Daniels
1. Patrick Darby
James W, Davis
Steven D, Davis
Marcel L. Debruge
Susan . Doughton
Hon. Joel F. Dubina, *73
Giregg B, Everett
Frederick L. Fohrell
Steven W, Ford
Richard W. Franklin
Barry V. Frederick
Hon. Benjamin A. Fuller
Robert T. Gardner, *92
Caroline Smith Gidicre
B. Marcus Givhan, ‘86
Stephen R. Glassroth
W. Clark Goodwin, *79
Mac B, Greaves
Wilson F. Green
Deborah A, Griffin
W. McCollum
Halcomb, “82
Arthur J. Hanes, Ir.
Hon. W. W. Haralson, 71
William D. Hasty, Jr., *72
Christopher L. Hawkins
Susan C. Haygood, *96
Alicia K. Haynes, *87
M. Ann Huckstep
Mancy C. Hughes, *91
David M., Hunt
Patricia E. Ivie
Hon. Tim Jolley
Gregory R. Jones, *81
Robin Windham
Jones, *94
Anthony A. Joseph, ‘80

Mara Blanco Katz

M. Christian King

John T. Kirk

Donald B. Kirkpatrick,
I, ‘93

Thomas B. Klinner

Stephen P. Leara, *94

Robert W, Lee, Jr,, * 78

Heather Newsom Leonard

Hon, David N,
Lichtenstein, ‘78

Robert E. Lusk, Ir.

Hon. Charles R.
Malone, ‘81

1. Rushton McClees

Andrew H. McElroy,
I, *86

Candis A. McGowan, *86

Kerry P. Mclnerney, ‘98

J. Anthony MeLain, *77

Gail Livingston Mills

Hon. Tamara 0. Mitchell

Patricia N, Moore

Lt. Col. Bryan E.
Morgan, ‘81

Wendell R. Morgan

Anne R. Moses

George M. Neal, Jr., *77

Leonard J. Nelson, [T

Bert 5. Nettles

Dorothy F. Norwood

V. Michelle
Obradovie, “99

Thomas L. Oliver 11, *289

Lenora W. Pate, ‘85

Edward 1, Peterson, 111

Denise J. Pomeroy, *89

Linda W. Pope, *89

N. DeWayne Pope, ‘93

Robert O. Posey, *80

Thomas M., Powell, “92
F. David Proctor
Patricia J. Pritchett, “9{
Maxwell H. Pulliam
Barry A. Ragsdale
Bruce A. Rawls, '79
James A, Rives
Robert B, Rubin
George G, Rufl, I, *78
Richard D. Sanders
John D. Saxon
R. Wendell Shefheld, %6
F. Don Siegal
Wilbur G. Silberman
Hon. James S. Sledge
Deborah Alley Smith
John A. Smyth, 111
W. Stancil Starnes, *72
William B. Stewart, '90
Belle H. Stoddard, *78
Ted Stuckenschneider, *77
Sidney €. Summey,

.5 TT
Will Hill Tankersley, Jr.
Klan B, Tedrow, ‘389
Janet Teer
Hon. J. Scott Vowell
Charlie D, Waldrep, ‘76
H. William Wasden, *81
Jeffrey H. Wertheim
Meade Whitaker, Jr.
John P. Whittington, 72
R. Wayne Wolfe
Associale Justice Thomas

AL Woodall
Peter M. Wright
Hon. Sharon Gilbert Yates

*The year following some
names denotes alumni af
Cumberland School of Law
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westlawlitigator.com

N alfordadie new Horary RNgs Key resources into one plade 1o save Yyou T

You. can determing whether to take on the case, Prolile attorneys, judges and
experts. Search public records, access dockets and more. Its the power of

DAt 1O Bvalual No investQaton, A

Differences that matter.

seeing is believing! Visit westlawlitigator.com for a FREE offer!
Or call 1-800-76.2-5272 today,
THOMSOMN
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