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By William N. Clark

William N. Clark, 2004-2004
Alabama State Bar President,
winds up a busy year traveling
the state and meeting fellow
attorneys. He talks with
Alabama Lawyer editor Robert
Huffaker about what he’s
learned this past year.

216 JULY 2004

A Year in Focus

“Wild-eyed radical” Bill Clark talks about everything from merit
selection to indigent defense to a death penalty moratorium.

(et fo ngh! Tem Lewias and Tommy Klinnas ASH Law Day Comeittag co-chaurs, Gow Bob Ry ASE Director of Comviinications Susan
Antres and President Clark, ar the swaning of the proclamation dosigrating May 13t-Say Sth for Liw Day cedabeations

The Alabama Lawyer: Bill, you
are nearing the end of your tenure as bar
president, How would you assess your
presidency?

Bill Clark: My initial assessment is
how rapidly a year has gone by, and my
second assessment is about the quality of
the state bar staff and the lawyers who
serve as Bar Commissioners and on vari-
pus committees and task forces. Their
commitment to the bar and to the com-
munity is just outstanding.

AL: What was the theme of your admin-
istration?

BC: Fred Gray's theme was “Lawyers
Render Service.” One of the first things
that the Board of Bar Commissioners did
this year was to adopt his theme as the

motto of the Alabama State Bar. As far as
know, we are the only state bar that has
a motto. I did not have a formal theme,
however, since this is the 125th anniver-
sary of the Alabama State Bar, our theme
could be “Professionalism.” The theme of
our annual meeting this year is“125
years of Professionalism... The Journey
Continues.” On several occasions, | have
spoken to new admittees on the impor-
tance of professionalism, as a part of the
annual requirement for new lawyers.

AL 'What is the state of professionalism
within our profession? Has it deteriorat-
ed over the years?

BC: 1 think the dilemma that the ASB
faces is one that all professions face.
Whether it's medicine or ministry or the
military—the conflict is between service and
money. Doctors had to confront it earlier



“Alabama lawyers have an important role in helping the public understand such a significant proposal for
change of our tax laws.” On informing the public on the pros and cons of Governor Riley’s proposed tax plan. More than
10,000 brochures were distributed.

than lawyers, that conflict between being a
service profession and a business,
Unfortunately, it often changes the practice
of law. It even happens in the ministry—at
least in denominations where ministers
maove 1o bigger churches and get paid more
money. Sometimes that is the criteria
rather than where the ministers can best
serve, | think it’s a real challenge for young
lawyers in law school today who begin with
huge debts. They're faced with having to
make the decision whether to follow their
hearts and go to work for a public service
organization, such as Legal Services or a
public defender’s office where they will not
make enough money to help pay that debt,
or take the best paying job.

AL: Have you found that lawyers, as a

whale, do give 1o the profession? You said fett o nghtl M- A Freaictani-Llect Deiwis Archey, ASE Evacutne Dmector Kaith Naman, ihen-ASH Prisidant-Elect Bl Clark and
that you were continuing Fred Lray's than-ARA Promdent AR Cirton, J @t i Bar Leadersini insithete. March X000

“These tnial lawyers have held nothing back
in the way they have presented their
ideas about closing arguments. Old ideas,
reinvented ideas, and superbly onginal ideas
fill the pages of this book.”

Johnme Cochran

1-800-577-9499

sevillepublishing.com
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JIN0F Seuthern Conferance of Bar Prasidents in San Antond

there of lawyers rendering services. Have
you been surprised at the number of
lawyers who perform public service?

BC: 1 wouldnt say I've been surprised; |
had been aware of the many things that
lawwers do. This year I have been made
more aware, For many years, | have been a
champion of the role that lawyers play in
serving the community. There are more
lawyers coaching their children’s athletic
events and serving on non-profit boards
probably than in any other profession.
One of the concerns that we have had as a
bar is to continue this trend since young
lawyers, as they come out of law school
and have the challenges that they do with
their families, their business and as
lawyers, may not feel they have the time
to provide service in the community or
service to the bar. The Board of Bar
Commissioners approved and adopted a
proposal to establish an ASB Leadership
Forum designed to educate young

BAS ; )

Tt te righe] ASE Immadiate Past President Frad Gray, Fay Clank ASE Presiclent B Clark and ASE Exscutive Diroctor Keith Norman ar the

lawyers, or lawyers who have not been
practicing for more than ten to 15 years,
about the aspects of leadership and serv-
ice. The program begins next January, It
will be helpful in encouraging lawyers to
take an active role in the bar, as well as in
their community and even in the legisla-
ture or in the judiciary.

AL: We're in the midst of the primary
elections, including judicial seats. I have
asked your predecessors in previous
interviews what the current status is of
the bar's position on judicial elections,
Bring us up to date.

BC: About seven years ago, as a result of

an extensive study, the ASB adopted a res-

olution and, in fact, endorsed a bill that
would change the way judicial selection
occurs in appellate races from popular

election to merit selection. That bill did
not pass the legislature. There has been

some interest and some discussion within
the ASE leadership about the possibility of
reviewing that legislation and possibly
pursuing it again. Because of the process
and the enormous costs involved in the
clections, the attitude of some of the
members of the public was that when that
much money is put in, justice is for sale.

AL: One of the bills introduced this year
drew some discussion and that was
whether to have supreme court justices
run by district. Did the ASB take a posi-
tion on that?

BC: We did not. While the bill probably
would have increased diversity on the
court, one concern was that a justice
serves the state as a whole rather than a
district. It would not be the best thing to
have a justice committed simply to a dis-
trict, when his or her constituency is the
state as a whole.

AL: Describe the current status of the
disciplinary process. Does it seem to be
working?

BC: 1t working very well, and we have
an excellent staff. Tony McLain, the gen-
eral counsel, and his staff are very
responsive to inquiries that lawyers make
about whether something is ethical or
violates the ethical standards. When
complaints are made, they are extremely
efficient in following up and conducting
investigations. The disciplinary process is
working well in meting out the appropri-
ate discipline for a particular offense.

AL: As the ASB president, don't you
have the task of actually administering
the public or private reprimands to attor-
neys who are being disciplined?

“We want to encourage these student atheletes, while in high school, to consider the importance of education
in preparing for a career in the law — or in other professions.” President Clark’s program, “Athletes, Academics and the Law:
Play It Smart!” which has been presented to more than 500 students statewide and is still going strong
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“The rule of law and the allegiance to the rule of law are essential to our democratic government. ...

It is our

hope that however the impending legal issues may be ultimately decided, the rule of law will be followed.”
Pres. Clark’s statement on the issue of the Ten Commuandments monument which was located in the Judicial Butlding tn Mornigomery

BC:1do private reprimands by letter. As
for public reprimands, the individual
lawyer who is being reprimanded has to
come to the Board of Bar Commissioners’
meeting. He or she then stands in front
of the commissioners, and 1 read the rep-
rimand. That is one of the most difficult
tasks that a state bar president has.

AL: 15 there any common theme that
you see running throughout these repri-
mands that would serve us well so that
we don't run into problems?

BC: Often, it is lawyers who are not
responsive to the clients, They have a
matter that a client inquiries about—they
don’t respond promptly, the matter is put
on the back burner or the lawyer simply
does not respond. The public reprimands

that we're talking about are generally
those that are not so much intentional
conduct as much as it is negligence or just
not being responsive 1o the client in a
variety of ways, So | think the lesson for
all of us is to pay attention to our busi-
ness and when clients call, to respond as
soon as possible. | know that's awfully dif-
ficult if you're busy but 1 think that's
something we need to be conscious of.

AL What's on tap for you for the next
P T

couple of months before you end your

presidency?

BC: There are several things we initiated
this year that we're trying to pursue. At
the beginning of my presidency we initiat-
ed a program called "Athletes, Academics
and the Law: Play 1t Smart.” It is a pro-

gram in which lawyer athletes go into
public schools and talk about the impor-
tance of academics in order to try to
encourage the young people while they're
in high school 1o pay attention to those
things that they need to go on to college
not just to be athletes but to perhaps be
lawyers or doctors, whatever, We're con-
tinuing that and 1 very much support that
program. Susan Andres, our director of
communications, and Scotty Colson,
chair of our Public Relations Committee,
have done an outstanding job with this
project.

Another project that we initiated early
on was a new committee, the Community
Education Committee, that | tasked to try
and help fulfill that portion of the bar’s
mission 1o educate the public—to keep the
public informed about the law. That com-
mittee has been working on two projects.
One was a pamphlet to educate the public

Alabama Legal Forms!
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about both sides of the issue on constitu-
tional reform. Another was intended 10
educate the public about both sides of the
issue on the death penalty moratorium
issue. We are moving along on the consti-
tutional reform project, but have had some
difficulty in getting cooperation from the
Attorney General for the prosecution side
of the project about the moratorium on
the death penalty.

Early in my term we published a
brochure that presented information in
an objective way about Governor Riley's
tax and accountability proposal. It was
very well received around the state by lay
people, as well as lawyers,

AL:po you think that the bar, as an
entity, and its staff adequately serve the
needs of the members of the bar?

BC: Absalutely. | think sometimes our
membership doesn’t realize that the
Alabama State Bar performs all of the
functions that in other states are some-
times fragmented among several different
organizations, For example, the Alabama
State Bar is responsible for the admissions
process, the examination process, the dis-
ciplinary process and the administration
of CLE. In some states the discipline is
put under the supreme court or admis-
sions is placed under some agency. In our
state, all of these things are done by our
state bar staff and volunieers. | think that
helps the bar function so much better.
After talking with other bar presidents, |
am satisfied we have a lot less conflict
than other states. I think that’s a real
service to the bar.,

The various programs of the state bar
are largely run by volunteers, who provide
great service not only to the bar but to the
public as a whole. We have staff persons
assigned to most programs. For example,
in our law office management program,
Laura Calloway, the director, travels all
over the state conducting programs about

Feyage Hamnes flaft] formier ASH axscutive director, wisrts with B Clart & retiremand kenchean for @ commiites vobe ey

how 1o manage a small law office. She has
excellent resource information and mate-
rial. We also have an outstanding Lawyer
Assistance Program that Jeanne Marie
Leslie heads up. A lot of lawyers don't
know about it, but those who have had
aleohol and drug problems know. Jeanne
Marie showed me a letter she had received
from a lawyer thanking her for all that she
had done in getting his life back together.
This is an invaluable service that the bar
provides.

The Board of Bar Comnussioners
adopted what may be one of the most
popular services that the state bar has ever
provided, the Case Maker Legal Research
System that will be made available to the
members of the bar at no cost. Thisisa
program that was started by the Ohio State
Bar some years ago. The Ohio State Bar
created a consortium of other states that
they invited to participate. I think 14 states
are now involved. It doesn’t go back as far
as some of the other research systems, but
for solo and small firms it will be a real,
real asset.

AL: When will that go online?

BC: We adopted it; we'll have to sign the
contract and get the library established. It
takes about nine months from the time
we actually sign the contract to get that
in place. Georgia has recently adopted it.
Texas had their own legal research system
that they abandoned and have now
adopted Case Maker. Mississippi is con-
sidering adopting it. Case Maker has
some limitations; for example, if you
want all the states in the United States,
you won't get that on Case Maker,
However, you get all the states that are in
that consortium. In the federal system we
anticipate going back in the appellate
decisions to 1981 to the beginning of the
Eleventh Circuit. Texas has the Fifth
Circuit going back further and we will
have access to whatever Texas has. And
then, of course, we'll have all the
Alabama material. [t's a good system—
it’s easy to use. | think it's exciting.

The ASB, under the leadership of its president Bill Clark, convened a day-long symposium on the status of indigent defense in
Alabama. “There is no statewide advocate for indigent defense. One response many states have made is to create
a statewide indigent defense commission to oversee indigent defense in their respective states.”
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Cumberland School of Law 1s indebted to the many Alabama attorneys and judges who contributed their time
and expertise to planning and speaking at our educational seminars during the 2003-2004 academic year. We
gratefully acknowledge the contributions of the following individuals to the success of our CLE seminars.

James A. Abernathy, 11

Hon. William M. Acker, Jr.

James P, Alexander
Leslie M. Allen, *91
Omin K. Ames, (11, *69
W. Michael Atchison, ‘68
Joseph H. Aughtman

Benjamin E. Baker, Jr., *93

Henry Clay Bamett, Jr.
Kathering N, Barr, "85
Michael K. Beard, “B0
John C. Bell, '91
Hon, Sharon Lovelace
Blackbum, *77
Jolee H. Bollinger, '95
Hon. Joseph L. Boohaker
Michael A. Bownes, *83
Richard J. Brockman, ‘86
Joel Edward Brown
Joseph M. Brown, Jr., *77
S. Greg Burge, "84
Peter H. Burke
Peter F. Bums, *75
David B. Byme, 111, *92
Roceo Calamusa, Jr.
Laura A. Calloway
Robert J. Campbell
Thomas F. Campbell
Lynn Campisi
Hon. Edward E. Cames
Hon. John L. Carroll, “74
Clinton C. Carter, 94
Hon. William E, Cassady
Lavonya K. Chapman
James 5. Christie, Jr.
John 8. Civils, Jr.
Charles Henry Clark, Jr.,
‘83
William N, Clark
Gina D. Coggin, *93
James J. Coomes

Deane K. Corliss, '89
Emest Cory, ‘81

Hon. Harwell G. Davis, 111
Julic B. DeArman, ‘00
Brannon P. Denning
Tammy L. Dobbs

Susan D. Doughion

Hon. Joel F. Dubing, °73
Michael D. Ermen
Gregg B. Everett

Michael D. Floyd
Frederick L. Fohrell
Leigh King Forstman
Hon. Ben A. Fuller

Hon, Mark E. Fuller
Richard M. Gaal, ‘97
James W. Gewin

Carla C. Gilmore

R. Marcus Givhan, *B6
Connie L. Glass

Stephen R. Glassroth
Homn. William R. Gordon
Christina A. Graham, *00
Jeffrey M. Grantham
Mac B. Greaves

Wilson F. Green

Hon. Paul W. Greene, "81
W. MecCollum Haleomb, *82
Hon. Arthur J.

Hanes, Jr. (retired)
Gregory H. Hawley
Alicia K. Haynes, “87
Stephen D. Heninger, *77
James F. Henry, *97
James A. Hoover, *92
Matthew S. Houser
M. Amn Huckstep
David M. Hunt
Elizabeth H. Hutchins, ‘81
Gregory R. Jones, "8l
Anthony A. Joseph, ‘B0

Jasper P. Juliano

Victor Kelley, “81

M. Christian King

Donald B. Kirkpatrick,
I, 93

Michael A. Kirtland

T. Cowin Knowles

Paul V. Lagarde

John T. Lanier, *00

Forrest S, Latta, *83

Jeffrey A. Lee

Muorcus W, Lee, ‘77

Robert W, Lee, Jr., ‘78

Matthew H. Lembke

David W. Long-Daniels

Robert E. Lusk, Jr.

Robert P. MacKenzie,
111, “84

Hon. Margaret A. Mahoney

Hon. Alice H. Martin

Hon. Tracy 5. McCoocy

Elizabeth G. McGlaughn

J. Anthony MeLain, *77

Robert G, Methvin, Jr., “94

William L. Middleton, 111

W, Daniel Miles, 111, *89

Anne W, Mitchell, *78

Hon, Tamara O. Mitchell

Wendell R. Morgan

William A. Mudd

1. Sanford Mullins, 111

P. Russel Myles, *86

Carol Sue Nelson, *77

Leonard J. Nelson, 111

James B, Newman, ‘76

Steve Olen, *79

Thomas L. Ohver 11, *89

Caine O"Rear, [T

Hon. John E. Ou, &1

Lenora W, Pate, “85

Suzanne D. Paulson, ‘76

¥The vear following some names denotes afumnit of Cumberland School of Law

Sidney T. Phillips, “86

Linda W, Pope, "89

Scolt A. Powell, ‘78

Harlan |. Prater, IV

Patricia J. Pritchett, “90

Hen. William H. Pryor, Jr.

Hon. T. Michael Putnam

Barry A. Ragsdale

Hon. G. Dan Reeves

Robert P, Reynolds

James A, Rives

Christopher E. Sanspree, *99

John D, Saxon

Leah F. Scalise

Roman A. Shaul

Kirk C. Shaw

Judy B. Shepura, *89

Susan V. Simpson

Edward 5. Sledge, 111

Hon. James S. Sledge

Hon. L. Bernard Smithart

W, Stancil Starnes, ‘72

Willinm B. Stewar, ‘90

Joseph W, Sirickland

Jo Alison Taylor, “88

Janet Teer

R. Waylon Thompson, '88

Wendy N, Thomton, ‘96

Hon. I, Scott Vowell

Albert L. Vreeland, 11

Carol J. Wallace, *79

Laura P. Washbum

H. Thomas Wells, Jr.

Joe R. Whatley, Jr.

Stephen E. Whitehead

John P. Whittington, *72

David T. Wiley

R. Scot Williams

David M. Wilson

R. Wayne Wolle

Assogiate Justice Thomas
A. Woodall

Jay A. York, "Bl
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AL: Are there any other bar projects you
hope to see continued?

BC: ves. This past February the state bar
sponsored its first Alabama Indigent
Defense Symposium at which we were
looking at indigent defense in Alabama,
where it's been and where it is. We had
judges, lawyers and others from out of state
discussing what has been done in their
states. A general consensus was reached
among those who participated that one of
the major needs that we have is for some
institutional body to oversee indigent
defense in Alabama. The type of entity
that’s most commeonly used is a statewide
indigent defense commission, Several years
ago the Judicial Study Commission under
former Chief Justice Hooper, made such a

www.alabar.org

I TA Director Tracy Danief and President and M. Chark gt the 2003 Anrual Mesring

proposal, It was not successful in the legis-
lature. We have been looking at that since
the meeting in February and I would like
to see that pursued so that it can become a
reality. | think it would be really meaning-
ful for Alabama.

AL: What is Bill Clark going to do when
his presidency is over?

BC:1 hope to continue to serve the bar
in some of the projects that we started,
Beginning in January 1 will begin serving
as the chair of the Church Council at my
church. Being president of the state bar
has been an exciting experience, but it

takes a considerable amount of time. |
could not have done it without the out-
standing support from the other lawyers
and staff in my firm, and particularly my
secretary, Rhonda Bollen, This interview
could not conclude without recognition
being given to my wife Faye. She has
given a tremendous amount of her time
to drive me around the state so | could
work while traveling. It was fitting that
we celebrated our 40th wedding anniver-
sary in February of this year — we were
able to spend more time than normal
together because of our frequent travels.
Someone on the bar staff suggested that |
write an article for the Alabama Lawyer
entitled “The Other Partner,” referring to
my wife. Not a bad idea. @

“William N. Clark is not the guy who comes to mind when you think, ‘wild-eyed radical.’... Clark proposes the
state bar play a neutral but informative role on the govermment’s awesome power to take life.” President Clark’s
proposal for an educational brochure on the death penalty moratorium

222 JULY 2004



Stu's Views & 2002 Stu All Rights Reserved www.stus.com

£ My
Pro Bono Volunteer sy
at Home

Mr

)

“"Cinderella lived below the poverty line,
was forced to work in violation of fair
labor standards, and had many
family law problems.”

You provide the happy ending . . .
Join the Volunteer Lawyers Program
Today!

Name Phone Number

Address City, State, Zip

O Adoption/Legitimations O Bankruptcy

O Consumer (to include utility, credit problems O Family Law (category includes alimony
defense of contract actions) child support, custody and post divorce

O Real Property (to include deeds, mertgage proceedings)
foreclosures, evictions) O Uncontested Divorce

O Probate (to include simple wills and O Diverce (involving abuse)

small estates)

Complete and Fax to the Volunteer Lawyers Program (334) 261- 6310
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“This Is Not Your Father’s

Oldsmobile”

T he announcement in April that the

last Oldsmobile automobile had

rolled off a General Motors assem-
bly line in Lansing, Michigan caused me
to wax nostalgic at the once proud car’s
demise. My parents had a 1962 Olds
Delta 88. My grandparents also drove
Oldsmobiles. The car | took to college
was a 1966 Olds Dynamic 88. Our family
had a strong affection for Oldsmobiles.
When my father left the clothing busi-
ness, he went into the automobile busi-
ness selling—you guessed it—
Oldsmobiles!

Many of you will recall Oldsmaobile’s
successful marketing campaign of the
late *70s; that declared, “This is not your
father's Oldsmobile!” to convince a
younger generation of drivers that
Oldsmobiles were stylish and hip and not
just for the older crowd. Things change
and time marches on. There will no
longer be a division of General Motors
producing Oldsmobiles. Apparently, sales
of Oldsmobiles were no longer sufficient
to justify the continuation of an automo-
bile brand that had been in continuous
production longer than any other. With a
wider variety of makes and models from
which to choose, purchasers evidently felt
that the Olds brand was no longer rele-
vant or meeting their needs.

What do Oldsmobiles have to do with
the Alabama State Bar? More than you
might think. One of the comments 1 regu-
larly heard from lawyers when [ first start-
ed working here was that the state bar was
controlled by the “silk stocking” law firms,
I soon knew, however, that this perception
was a myth. That is because from the very
first day 1 was here, 1 realized the work of
the state bar is “service,” and service is not
about firm size, areas of practice or the
geographic location of a firm. Yet, some-
times perception can be reality. The bar
presidents and commissioners with whom
I have had the pleasure to serve have done
much to destroy this perception through
bar programs and activities that attempt
to address the needs of all members of the
legal profession. The enactment of Senate
Bill 154 during this year's legislative ses-
sion is a good example,

SB 154 creates nine appointed at-large
positions in addition to the Board of Bar
Commissioners’ current 61 elected posi-
tions, This legislation was the culmination
of one of several recent recommendations
of the Task Force on Diversity in the
Profession. ASB President Fred Gray
appointed former Governor Albert Brewer
and retired Alabama Supreme Court
Justice Hugh Maddox as co-chairs of the
task force. Former state bar President



Warren Lightfoot and longtime bar com-
missioner Mason Davis served as task
force vice-chairs. State bar President Gary
Huckaby appoinied the first diversity task
force in 1988,

In its report to the Board of Bar
Commissioners, the task force noted that
African-American lawyers represented
5.22 percent of the members of the bar,
but had only 1.67 percent representation
on the commission. Likewise, 24.48 per-
cent of Alabama lawyers were female, but
only 5 percent of the commission mem-
bers were female, The task force also
noted that 24.42 percent of Alabama'’s
lawyers were between the ages of 30-39,
but accounted for only 6.67 percent of
the commission membership. 5B 154 will
be the first significant change in the com-
mission structure in almost two decades.
Prior 1o 1987, each judicial circuit elected
a single commission member, Following
changes in the bar’s election rules in
1987, the number of commissioners for
each judicial circuit has been based on
the number of lawyers in the circuit. In
addition, the president-elect has been
elected by mail ballot instead of ballots
being cast at the annual meeting,

5B 154 was enacted with the support
of lawyer legislators, Senator Rodger
Smitherman of Birmingham, chairman
of the Senate Judiciary Committee,
served as the sponsor of the legislation in
the Senate. Marcel Black of Tuscumbia,
chairman of the House Judiciary
Committee and Speaker Pro Tem
Demetrious Newton of Birmingham
guided the legislation through the House.
The Board of Bar Commissioners wil
select the bar members to fill these at-
large positions. The terms will begin July
1, 2005, The commission will draft
,|]_1|1rni1r|.ﬂl: rules 1o BOvern the s:[ccljnn
of the at-large members, The nomination
rules should be published early next year.

I no longer hear the remark that the
state bar is "controlled by" one group of

lawyers or another. Perhaps, that percep-
tion has been laid to rest for good
because of the electoral changes in 1987,
the diverse participation of bar members
on bar committees and the support by
bar leaders of programs like LOMAP and
ALAP and other resources that are avail-
able to all lawyers. For whatever reason
the state bar's image has changed, | think
it is fair to say, “This is not your father’s
bar association.” |

Education Debt
Climbs For
February 2004 Bar
Examinees

There were 260 examinees sitting
for the February bar examination.
Of the examinees, 36 percent had

education-related debt averaging
$63,452,

Is your professional image worth 5¢?

L

Engraved Stationery

-
b

W, T

um:s'E'J.:aqLumq'MMM

BO0 LAW MART
Far: 000 561-8010

BOD 529-6278
ww blumnberg.cam

ackages Starting at

Second color $199 exira




Important
Notice

226

JULY 2004

Electronic Filing Is Being Implemented in the
U.S. District Court, Northern District of Alabama

Case Management/Electronic Case
Files (CM/ECF} is the new, automated
case management and electronic docket-
ing system which will be implemented in
the Morthern District of Alabama this
year. CM/ECF will provide a new, casy-
to-use electronic case-filing feature that
will make life easier for you by allowing
vou to file and view court documents
over the Internet.

What Does CM/ECF Offer?

CM/ECF will allow attorneys to file
and view documents from their office,
home or anywhere they have access to
the Internet, 24 hours a day. Documents
are automatically docketed as part of the
filing process and are immediately avail-
able electronically, CM/ECF also provides
the following benefits:

* 24-hour access to filed documents over
the Internet;

* Automatic e-mail notice of case activity;

« Capability to download and print doc-
uments directly from the court system;

» Concurrent access to case files by multiple
parties;

* Secure storage of documents; and

* Potential reduction in courier fees.

What Do | Need to Use CM/ECF?
* A personal computer;

* ‘Word processing software;

= Internet access and a browser;

« Software to convert documents into
PDF; and

+ Scanning equipment, which may be
use

How Does It Work?

The electronic case files system accepts
documents in a portable document for-
mat (FDF). PDFs retain the way a docu-
ment looks, so the formatting is pre-
served. Filing a document with the
court’s CM/ECF system is easy:

* Create the document using word pro-
cessing software;

* Save the document in PDF format;

* Log onto the court’s CM/ECE system,

using court-issued login and password;

* Follow the simple instructions on the
screen; and

= Save or print the CM/ECF electronic
receipt e-mailed from the court con-
firming that the document was filed.

Are There Fees?

There are no added fees for filing docu-
ments over the Internet using CM/ECE
Filing fees and other statutory fees for
certification will still apply. Electronic
access to court data is available through
the Public Access to Court Electronic
Records (PACER) program. Attorneys
and litigants receive one free copy of doc-
uments filed electronically in their cases;
additional copies are available for viewing
or downloading at seven cents per page.

How Will | Sign Documents?

The court will issue logins and pass-
words for each attorney. Use of your
login and password to file a decument
replaces your signature, so this password
should be kept secure.

When is CM/ECF Coming to This
Court?

CM/ECF is coming in November 2004.
Implementation is underway. The court

anticipates allowing attorneys to electroni-
cally file documents by January 2005.

What Kind of Training Will Be
Provided?

Training will be provided at the court-
houses in Birmingham and Huntsville.
The court will also be working with all
counsel to provide training at other loca-
tions in the district. Check our Web site
at www.alid. uscourts gov for additional

information and a hyperlink to training
on PACER.

Contact Information

You may obtain additional information
about CM/ECF or request training for any
group of 20 or more at your site or a court
location by contacting Sharon Harris in the
clerk’s office at (205) 278-1717. =
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Everywhere you live in Alabama, you can find a LandAmerica representative nearby.
We are where you need us, when you need us. As your source for real estate
transaction senvices, induding title insurance, our representatives are knowledgeable,
professional and respond with foresight and innovation to your changing needs.
Whether your next transaction is complex or simple, call us to expenence the
LandAmerica difference.

Lawyers Tithe Insurance Corporation

u La nd Am e ri C a Commonwealth Land Title Insurance Company

Transnation Title Insurance Company

LandAmenica Finandal Group, Inc. - 2200 Woodcrest Place, Suite 330, Bimingham, AL 35209
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Members,

ong Firms

The Alabama Lawyer no longer publishes
addresses and telephone numibers unless the
announcement relates to the epening of a
new firm or solo practice, Please continue to
send in announcements and/or address
changes to the Alabama State Bar
Membership Departmient, af {(334) 261-6310
(fax) ar RO, Box 671, Montgomery 36101,

228 JULY 2004

About Members

Jan M. Eberhardt, formerly of Parsons &
Eberhardt, announces the opening of his office at
110 W. Section Avenue, Foley 36535. Phone (251]
g970-1099

Van C. Gholston announces that he is no
longer with the Law Office of Jerry L Thomton in
Hayneville. He also announces the opening of the
Law Office of Van C. Gholston, F.0. Box 638,
Luvemne 36049. Phone (334) 335-3666.

G. William Gill, formerly of McPhillips,
Shinbaum and Gill LLE, announces the apening of
his office at 207 Montgomery Street, Suite 1222,
Montgomary 36104, Phone (334) B34-T608,

James V. Spencer, Il announces the opening
of his office at 1200 Corporate Drive, Suite 107,
Bimmingham 35242 Phone {205) 995-5080.

Sherry H. Thomas announceas that she is no
longer with Shelby & Cartae. She also announces
the opening of her affice at Chase Commerce Park,
3821 Lorma Road, Suite 109, Birmingham 35244,
Phone [205) 682-9006

Johnny L Tidmore announces his return 1o
Arab and the opening of his office at 16 Fourth
Avenue, NW, Arab 35016. Phone (256) S86-6666.

Among Firms

Tha Alabama Depariment of Homeland
Security announces that Dennis M. Wight, for-
merly of the Alabama Attomay General's Dffice, has
joined the depariment as genaral counsal, following
completion of 14 months on active duty with the
United States Anmy in support of Operation Iragi
Freadom.

The Atchison Firm PC announces that
Gregory Evans and Andrea L. McClellan have
joined the firm as associates.

Emest W, Ball & Associates announces that
Bryan Andrews znd Kevin R. Kusta have joined
the firm as associates.

Beard & Beard announces that Jim Beard
has joined the firm.

Bond, Botes, Shinn & Hughes PC announces
that 5. Reid Dunlap has joined the firm as an
associate.

Bryan 5. Brinyark, Robert J. Les, 5. Scott
Hickman and P. Douglas Smith, Jr., formerly of
Brinyark & Melson PC, announce the opening of
their affices, Brimyark & Lee PC, at 2501 fith
Streat, Tuscaloosa 35401, Phone (205] 345-5330,

Burr & Forman announces that Dawn S.
Carre, Allan R. Wheeler and Turner B.
Williams have joined the firm.

CBE&I announces that Walter G. Browning
has been named vice-president, general counsel
and secretary of the company,

Cabaniss, Johnston, Gardner, Dumas &
O'Neal announces that Michael E. Turner and
Jarrod J. White have become partners, and
Rebecca Donelson Parks, John Allen Roberts
and Joseph D, Stutz have become associates.

Carr, Allison, Pugh, Howard, Oliver &
Sisson PC announces that Thomas F. Monk, Il
hias joingd the fimm.

Espy, Nettles, Scogin & Brantley PC
announces that W.A. Hopton-Jones, Jr. has
joined the firm as an associate.

Fees & Burgess PC announces that Michael
M. Linder has joined the firm as an associale.

Daniel B. Feldman and Daniel Patrick Lehane
announce the formation of Feldman & Lehane LLC,
with offices located at 2229 1st Averug, N.,
Birmingham 35203. Phone {205) 241-9669.

First American Title Insurance Company
announces that Jeffrey R. Lees has joined the
Alabama office as the agency representative.

Gaines, Wolter & Kinney PC announces that
David R. Hanbury has joined the firm as an asso-
ciate, and that the Hon. Jerry L Fielding has
joined as of counsel.

Hand Arendall LLC announces that Kelly A
Thrasher has joined the firm as an associate.

Hatcher, Stubbs, Land, Hollis & Rothschild
LLP announces that Dustin T. Brown has
hecome an associate.

Frank H. Hawthome, Jr. and Randy Myers,
formerly of Hawthome & Hawthome LLC and
Richard Jordan, Randy Myers & Ben Locklar PC,
announce the formation of Hawthorne & Myers
LLC, at 322 Alabama Street, Montgomery 36104,
Phone {334) 269-5010.



Husch & Eppenberger LLC announces that
Karen G. Biagi has joined the firm as of counse/
in the Chattanooga office

James C. Ayers, Jr. and Brian C.T. Jones
announce the formation of Jones & Ayers LLC,
located at 209 5. Jelfarson Streel, Athens 36611,
Phane (256) 230-6628

Michael Johnson, Sandra Parker Holfpauir
and J. Clark Pendergrass have become share-
holdars in Lanier Ford Shaver & Payne PC.
George Kobler has become an associate.

Lightfoot, Franklin & White LLC announces
that Andrew 5. Nix, Natasha L Wilson, Philip
McCall Bridwell and Sarah Oliver Warburton
have become associated with the firm, Anne
Sikes Homsby and Stephen J. Rowe have

become membars and lvan B. Cooper and Craig
N. Rosler have becoma of counsal

Luker, Cole & Associates LLC announces
that Amber L. Ladner and R. Lance Bell have
joined the firm as associates.

Lioyd, Gray & Whitehead PC announces that
J. Rick Wallis has joined the firm

Governor Bob Riley announces the appointment
of Gadsden aftomisy Shaun Malone as circuit court
judge in the 16th Judicial Circuit, effective June 1.
Malone will fill the remainder of the term of Judge
Donald Stewart, who is retiring

Stanley Jay Murphy and Marita Morphy
annaunce the opening of Murphy & Murphy LLC,
with offices located at 1426 22nd Avenue,
Tuscaloosa 35401, Phona (205) 343-1444.

Mark C. Nelson, Joe! F. Dorroh, Patrick 0.
Gray and Burt W. Newsome announce the for-
mation of Nelson, Dorroh, Gray & Newsome
LLE &t 2216 Fourteenth Street, Tuscaloosa 35401,
Phone (205) 348-3449,

The United States Attomey’s Office for the
Northern District ol Alabama announces that
Laura Hodge has |oined the office as an
Assistant US. Attorney. Hodge formerly served as
an assistant district attomey for Jefferson County.

The Prince Law Firm PC announces that
Josh Hayes has joined the firm as an associate

Tha Law DHfice of Raymond C. Winston
announces that Norman G. Winston, Jr. has
become a partngr, and the fum name is now
Winston & Winston LLC |

B BIRMINGHAM B MONTGOMERY ®

MOBILE

B HUNTSVILLE

B DOTHAN ®

comprehensive training programs for new and experienced mediators

MEDIATION

www.AlabamaMediation.com

= CLE Approved

Sponsored by

= Training Alabama Mediators Since 1995
= Training Programs Offered Nafionwide LITIGAT'(? N
s Custormized In-House Training Availcole [
a Meets the Training Requirements of the Alobama Center for Dispute Resolution [(B00) ADR-FIRM




Memorials

230

JULY

2004

JOSEPH CABOT KELLETT

Joseph Cabot Kellett departed this life
on December 1, 2003. He was born on
January 16, 1924 in DeKalb County,
where his father, Joseph C. Kellett, St.,
served as probate judge from 1932 until
his death in 1941. Joe graduated from
DeKalb High School that year, and was
voted both “most popular” and “most
conceited” by his senior class, He attend-
ed Alabama Polytechnic Institute until
June 1942, when he received an appoint-
ment to the United States Naval Academy
in Annapolis, He attended the naval acad-
emy until February 1943, Having then
attained the age of 19 years, he enlisted in
the United States Marine Corps to serve
his country in World War 11,

After completing Officer Candidate
School in Quantico, Virginia, Joe received
an appointment as a second lieutenant
and was assigned to the 5th Marine
Division in December 1943, He was the
youngest commissioned line officer in the
history of the Marine Corps. He served in
combat duty on the island of Guam and
then was assigned to direct artillery fire as
an aerial observer in connection with the
invasion of Iwo Jima in February 1945. He
was awarded the Air Medal in recognition
of his mastery of gunnery techniques, his
courage and devotion to duty. By the end
of the war, he had achieved the rank of
first lleutenant.

Thereafter, Joe completed undergradu-
ate school at the University of Alabama.
He was a member of Alpha Tau Omega
fraternity, and his ATO brothers bestowed
upon him the honor of representing the
fraternity at football games as its “horizon-
tal cheerleader.” He entered the University
of Alabama School of Law, and became a
member of the illustrious class of 1950,
together with his close friends Howell
Heflin, former United States Senator and
chief justice of the Alabama Supreme
Court; former Governor Albert Brewer;
John Patterson, former governor and judge
of the Alabama Court of Criminal
Appeals; John Tyson, former judge of the
Alabama Court of Criminal Appeals; Tom
Bevill, former United States Congressman;
Claude Kirk, former governor of Florida;
as well as W, W, Watson, John Wear and
Max Howard, his colleagues of the DeKalb
County Bar, and many others. Throughout
his life, he served his beloved University of
Alabama. He was vice-president of district
eight of the University of Alabama
National Alumni Association, which
encompassed seven counties. [n the carly
19705, he was appointed to a committee
comprised of 100 business and profession-
al leaders to work with the University's
administration and deans 1o improve the
curriculum of the school. Joe served as a
member of the University of Alabama's
Law School Council and the Law School
Foundation. He was a member of the
Farrah Law Society, Dr. Richard Thigpen,
former acting CEO, executive and academ-
ic vice-president of the University of
Alabama, recalled that Joe's lifelong sup-
port and faithfulness to his alma mater
covered all aspects of the institution. Dr.
Thigpen remembered Joe, as do we all, as
an extraordinary leader and an ambassa-
dor for the ideal of excellence.

Alffter law school, Joe opened a general
practice in Fort Payne, but after only five
months, his career was interrupted when
Morth Korean forces invaded South Korea
on June 25, 1950, Joe and other reservists
were placed on active duty, He was sent to
Korea, and served as an artillery officer
with the 1st Marines. In November, the
Marines had advanced to within a few



miles of the North Korean border with
China at the Chosin Reservoir. Chinese
forces, numbering more than 100,000
troops, ambushed the United States forces.
The Marine infantry companies were sur-
rounded and suffered tremendous casual-
ties. Joe assumed command of a provision-
al infantry platoon comprised of some of
the survivors of the ambush. The epic
“breakout” from the Chosin Reservoir
began. Joe was wounded by a Chinese
grenade, but continued to direct fire and
encourage his men. He was awarded the
Purple Heart, the Bronze Star with the
Combat "V," and Presidential and Navy
Unit citations. [t is difficult to imagine the
measure of sacrifice that he and others of
his generation gave through their military
service. Joe was released from active duty in
March 1952, but remained in the reserves
until he was honorably discharged with the
rank of major from the USM.C. in 1958,

After returning to Fort Payne, Joe main-
tained a general practice for many years.
Later, he specialized in insurance defense,
banking and corporate law and the repre-
sentation of municipal boards. He served
on the Board of Directors of Fort Payne
Bank for 31 years, and as interim president
for one year after AmSouth purchased the
bank. He was the attorney for DeKalb-
Cherokee Counties Gas District for over 30
years, He incorporated the Industrial
Development Board of the City of Fort
Payne in 1964, and represented that board
until he retired in 2000, He represented the
Fort Payne Water Board for many years,
and was the Fort Payne city attorney for 16
years, Joe was the first city judge of Fort
Payne, and of the towns of Rainsville,
Fyffe, Geraldine, Crossville, and
Collinsville. He was an Alabama State Bar
commissioner from 1964 through 1967,

Joc Kellett was an outstanding lawyer
who was highly respected throughout the
state, His exceptional skill and imellect
were matched only by his noble character
and unquestionable ethics. He honored
the principles of truth and fairness that
the law embodies in all respects, and set a
strong and admirable example for others
engaged in the practice of law.

Joe was committed to his community,
the state of Alabama and the welfare of
others. He was a charter member and for-
mer president of the Fort Payne Jaycees,
and was named as its “Young Man of the
Year” in 1954, when he chaired a commit-
tee which raised private funds to purchase

land for a new city school, and then chaired
a citizens committee that rallied voters to
approve a millage tax increase to finance
the construction of the school. Joe was a
longtime member and former president of
the Rotary Club. He was a Mason. He was a
member of the First United Methodist
Church in Fort Payne and taught a men's
Sunday School class for many years. He was
a force in bringing new industries to Fort
Payne when the sock mills were the only
manufacturers. He was one of a small
group of community leaders, many now
gone, who laid the groundwork for the
community we have today.

At the state level, Joe served on the
Road and Bridge Commission during
Governor “Big Jim” Folsom's administra-
tion. The commission obtained agree-
ments with Alabama Power Company
and the T.V.A. 10 design all hydroelectric
dams to accommodate roadways. This
allowed the state to construct roads
across the dams, eliminating the need for
bridges at those locations. Joe also served
as assistant counsel to the Alabama Milk
Control Board. It was the responsibility
of the board to protect dairy farmers
from unscrupulous pricing adjustments
of distributors. Governor Albert Brewer
appointed Joe to serve as a member of
the Alabama Prison Commission.,

Joe retired from the practice of law in
2000, having been a member of the bar for
50 years. The DeKalb County Bar
Association sponsored a retirement dinner
in his honor, which was organized by Judge
David A. Rains. Buck Watson served as the
master of ceremonies and chief entertainer
of the evening. Buck, Judge Heflin and
Governor Brewer recounted stories of their
times with Joe and told of their admiration
for the services that he performed for his
country, his state and his profession. Many
fine things were said, all of which were
abundantly deserved. It was fitting for Joe
to be honored in such a memorable way.

Joe left a wonderful heritage to his
children, Diane Kellett Mitchell, Patricia
Kellett Roberts and JoAnne Kellett. It was
obvious that his family provided him
with great joy and he took pride in his
girls. In fact, Patricia was his law partner
for nearly 20 years.

Joe's accomplishments came from his
contributions to the world around him. He
truly embodied the attributes of character
and sacrifice that distinguished his genera-
tion. The professionalism and dignity

which he brought to the practice of law
provided a model that lawyers who came
after him could only seek to emulate. 1 feel
privileged to have known and worked with
Joe, and | shall always remember him fond-
ly and with the respect.

—Randall L. Cole, judge, Ninth Judicial

Circuit, Cherokee and DeKalb counties

Bell, Gene Elbert
Gardendale
Admitted: 1956
Died: March 19, 2004

Harris, Stephen Lee
Chelsea
Admitted: 1978
Died: January 19, 2004

Died: April 20, 2004

Hillman, Jerry Dean
Tuscaloosa
Admitted: 1992
Died: April 18, 2004

Jetton, William Douglas
Guntersville
Admitted: 1961
Died: April 25, 2004

Lamkin, Griffin, Jr.
Birmingham
Admitted: 1939
Died: March 28, 2004

Matthews, John Randolph, Ir.
Montgomery
Admitted: 1950
Died: April 28, 2004

McMillan, Samuel Martin
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Died: April 3, 2004

Miles, Albert Schneider
Tuscaloosa
Admitted: 1986
Died: November 6, 2003

Thompson, Woodford Ross, Jr.
Hoover
Admitted: 1949
Died: February 24, 2004
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ASB Law Day 2004 Observance Includes
“Cross that River: Brown v. Board of Education”

Cast and crew of this year’s exciting Law Day production are packing up and
heading to Sandestin for one final performance — Don’t Miss it!

Destingn Thomas, who protrayed young Ruby Sridges, and AST
President Bill Clack

Law Day Co-Chair Tommy Kinner with Lanw Day 2004 wianers on the staps of the Judiclal Buiiding

JULY 2004

his year marks the 50th anniversary
T of Brown v. Board of Education. The
production of "Cross that River:

Brown v. Board of Education,” performed in
the courtroom of the Alabama Supreme
Court, celebrates this momentous decision
that changed the face of America forever by
ending segregation in our schools. The sto-
ries of the plaintiffs invalved in the case
and the dramatic re-enactment of the oral
arguments give the audience a greater
understanding of the human face of
Brown, Little Ruby Bridges, depicted in the
famous Norman Rockwell painting, The
Eroblem We All Live With, is representative
of the response in the South of the enforce-
ment of the integration of schools.

Montgomery area students, lawyers and
others volunteered their time and talents,
working since February to bring together
this production. Judge John B. Crawley,
of the Alabama Court of Civil Appeals,
Shirley Zeigler Brown, with the
Department of Industrial Relations, and
Mike Jackson, with the firm of Beers,
Anderson, Jackson, Hughes & Patty, have
parts in the play, as does Brown'’s daugh-
ter, Jimia. Tim Lewis, supreme court mar-
shal and librarian, and Montgomery
attorney Tommy Klinner, co-chairs of the
ASB Law Day Committee, volunteered
long hours working backstage, as did
Mary Edge Horton, executive assistant,
Alabama Supreme Court. Jane Garrett,
part-time librarian in charge of special
projects for the supreme court, and

Rebecca Gregory, a retired Montgomery
schoolteacher, co-wrote the play. In addi-
tion to helping sponsor "Cross that
River," the ASB held its annual Law Day
Poster and Essay contest for students
statewide in grades K-12. The 2004 win-
ners are:

Essays, Grades 7-9

15t Place; Cameron Proper, Hartselle Jr. High,
Hartselle

2nd Piace; Emi Rayeraft, Booker T,
Washington Magnet, Montgomery

3rd Place: Wilder Queen, Hartselle Jr. High

Essays. Grades 10-12

15t Place: Adrienne Knight, Booker T
Washington Magnet

Znd Place; Nic Powel|, Hartselle High School

3rd Place: Foy Collins, Booker T. Washington

Posters, Grades K-3

15t Place: Ellison Moore, Advent Day School,
Birmingham

2nd Place: Halley Henderson, Advent Day School

3rd Place; Franklin Williams, Advent Day School

Pasters, Grades 4-6

15t Place: Thomas Olesan, Dalraida Elementary,
Montgomery

Znd Place: Haley Knight, Dalraida Elementary

3rd Place: Callie Foscue, Monrovia Elementary,
Huntsville

Judges’ Award far Creativity

Travis Miller, Dalraida Elementary

Dale County

Celebrates Law Day

In Dale County, through the efforts of
District Judge Bill Filmore, lawyers and
judges went into the classrooms at
Daleville High School, Carroll High School
{Ozark) and Dale County High School
(Midland City) to share the Law Day
theme with the high school students. The
theme of Law Day this year focuses on
desegregation of our school systems and
the 50th anniversary of Brown v. Board of
Education, but according to Judge Filmore,
the school systems in Dale County and the
surrounding areas were not desegregated
by consent decrees until the early '70s. W
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Oyez! Oyez! Oyez!
ADMISSION T0 THE BAR OF THE SUPREME
COURT OF THE UNITED STATES OF AMERICA

Introduction

Several years ago, | read an article about one lawyer’s account
of his experience being admitted to the United States Supreme
Court Bar, The idea sounded fascinating so I decided to apply
for membership, even though I never expected to have the
opportunity to argue a case before the nation’s highest court.

At the time I applied for membership in the Supreme Court
Bar, I was unable to attend a session of the Court so 1 was
admitted through the mail. Recently, two of my partners decid-
ed they wanted to apply for admission to the United States
Supreme Court Bar. The Bar's rules allow a current member to
move for admission of new applicants, so the three of us decid-
ed to travel to Washington, DC when the Court was in session
and experience in person the admission ceremony in open
court with me serving as the movant for the admission of my
two partners.

This article is intended to provide a brief history of the
Supreme Court, an overview of some aspects of the Supreme
Court building, and an informational sketch about the process
of application to the United States Supreme Court Bar. It is
hoped that some who read this will consider applying for mem-
bership in the relatively small group that comprises the United
States Supreme Court Bar.

Historically, Very Few Lawyers Become
Members of the Supreme Court Bar

Admission to the United States Supreme Court Bar is an
accomplishment that relatively few choose to pursue, but it is
well worth the modest price of admission even if one never
intends to brief or argue a case before the Court, Very few of
the Court's bar members ever have the opportunity to argue a
case. The Court's 2003-2004 calendar revealed only 38 days out
of the entire year on which oral arguments were scheduled. The
Court generally schedules two to four cases for argument on

BY TRACY W, CARY

each of the 38 days on which arguments are calendared.
Obviously, many cases are argued by two or more attorneys per
side, but if each case argued before the Court featured only one
attorney per side, a minimum of 152 lawyers would have the
opportunity to argue before the Court each year. Of course, in
many cases that the Court accepts, oral arguments are not
granted, and the cases are decided only on briefs. Nevertheless,
many, if not most, of those who are members of the Court’s Bar
may never argue a case before the Court.

Since the United States of America was founded, nearly a
quarter-million lawyers have been admitted to the United States
Supreme Court Bar. To be exact, 249,061 lawyers have been
admitted to the Supreme Court Bar according to the United
States Supreme Court’s Public Information Office. However, the
Supreme Court does not track when members die or cease
practicing for any reason. For that reason, it is impossible for
the Clerk’s office to provide an accurate count of current mem-
bers of the bar, While a quarter-million lawyers over America’s
history might sound like a high number at first glance, it is
actually quite small when one considers that the United States
Supreme Court has existed for more than 200 years and during
that time, there have been several million attorneys admitted to
practice law in America. According to the American Bar
Association, there are currently more than one million lawyers
in the United States. Yet only about 1,000 lawyers per year are
admitted in open court to the Supreme Court Bar,

In some ways, the process of admission in open court to the
bar of the highest court in the United States of America is the
ultimate tourist experience for attorneys. The history, traditions
and ceremony of the Court are certainly worth learning about;
the Supreme Court is incredible to tour; and when a lawyer
becomes a member of the Supreme Court Bar, there are certain
privileges of membership that continue for life. For example,
members of the Supreme Court Bar have an open invitation to
attend oral argument, and they are permitted to sit in a
reserved seating area close to the bench. In addition, Supreme
Court Bar membership entitles a bar member to the use of the
Supreme Court library.
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The Beginnings of America’s Highest
1
Courf

Membership in our nation’s highest court carries with it an
obligation to consider at least a brief history of the beginnings
of the Supreme Court. Article 111, § 1 of the United States
Constitution provides that *[t]he Judicial Power of the United
States shall be vested in one supreme Court, and in such inferi-
or Courts as the Congress may from time to time ordain and
establish.” The Supreme Court of the United States was created
in accordance with this provision and by authority of the
Judiciary Act of September 24, 1789 (1 Stat. 73).

Despite the current power of the Court, some might suggest
that the third branch of government, the judicial branch, has in
some ways been treated as the stepchild of American government.
The Supreme Court first assembled on February 2, 1790 in the
Merchants Exchange Building in New York City, It was nearly 150
years mnto the American experiment before the United States
Supreme Court had a home of its own. OF course, no one could
accurately predict in 1787 how the Supreme Court would evolve

or what its needs would be.' The Judiciary
Act of 1789 established three cir-
cuits and directed circuit
courts to meet in each
district of each cir-

Quill pens have\\
remained part of
the courtroom scene.

cuit to perform trial and some appellate functions. Each circuit
court was to be manned by a district judge and two Supreme
Court Justices, and the Justices had to participate in grueling cir-
cuit riding in order to provide the new nation with local justice,
Given the size of the circuits and the primitive state of roads in
maost parts of the young country, the Justices usually spent more
time traveling than they did where the Court was based. Most
Justices understandably hated the circuit-riding aspect of the posi.
tion. In fact, the Justices wrote President Washington in 1792 and
complained of existing in exile from their families. Eventually, the
circuit courts were established and the judges were able to stop
the practice of circuit riding, but it took 100 years from the for-
mation of the Court before Congress officially ended the practice
of circuit riding for Supreme Court Justices.

In 1800, when the United States Capital was moved from
Philadelphia to Washington, the President moved into the
White House and the Congress moved into the Capitol.
However, the Supreme Court had no home in Washington.
Through a last-minute request to the Congress, the Court
moved into a small, empty room in the Capitol.” During the
time the Supreme Court met in the Capitol, it changed its
meeting place a half dozen times. During the time the Court
met in the Capitol, a newspaper reporter of the day alleged that
“a stranger might traverse the dark avenues of the Capitol for a
week without finding the remote corner in which Justice is
administered to the American Republic.” In the early days of
the Court, the Justices sometimes left their Capitol space and
went to Long’s Tavern to conduct their deliberations,

As the final arbiter of the law, the Court is charged with ensur-
ing the American people the promise of equal justice under law,
and so the Court functions as guardian and interpreter of the
Constitution. The Supreme Court is distinctly American in con-
cept and function, as Chief Justice Charles Evans Hughes observed.
Few other courts in the world have the same authority of constitu-
tional interpretation and none have exercised it for as long or with
as much influence as has the United States Supreme Court.
Yet the Court continued to meet in borrowed space in the
Capitol for 135 years despite ongoing complaints of

inadequate space for Justices, their staff and attor-
neys who argued before the Court.

Twenty ten-inch whtte .
quills are placed on couns‘T'\

tables each day that the Court
sits, as has been done since the
earliest sessions of the Court.
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A President Becomes Chief Justice and
Helps the Court Get a New Home

Finally, in 1929, Chief Justice William Howard Taft, who had
been President of the United States from 1909 to 1913, per-
suaded Congress to end the space-sharing arrangement in the
Capitol and authorize the construction of a permanent home
for the Court. Chief Justice Taft charged Cass Gilbert, Sr,, the
project’s architect, to design “a building of dignity and impor-
tance suitable for its use as the permanent home of the
Supreme Court of the United States™ Unfortunately, neither
Chief Justice Taft nor Gilbert lived long enough to see the
building completed. Taft resigned from his position due to ill
health and died a few months later,

Construction began in 1932 and three years later, the Court
was able to move into its own building in 1935. The first session
in the new Supreme Court building began on October 7, 1935
and there were no cases argued in that first session. In fact, the
only business conducted on the Court’s first session was the
admission of new attorneys to the bar. As a point of trivia, the
first case to be argued in the new building was Douglas v
Willcuts, argued on October 14, 1935,

Mot all the Justices wanted a new building, and some Justices
and many in Congress opposed Taft’s relentless pursuit of the
Supreme Court building. Oddly, even when the new building was
completed, the Justices could not agree on whether they wanted to
move into it, The Justices were so accustomed to their customary
way of doing things that it took ten years before all nine Justices
established their offices in the new building, In fact, when the
building first opened, only two Justices moved into it. Alabama's
Hugo Black was the first Justice appointed to the Court after the
completion of the new building. When Justice Black moved into
the building, he found it so sparsely populated that he was able to
move into a choice corner suite. The building cost $94,000 less
than the nearly $10 million Congress authorized for its construc-
tion and when the project was completed, nearly $94,000 was
returned to the United States Treasury. The building appears today
virtually as it did when completed in 1935." The Supreme Court
building is located at One First Street, NE, Washington, DC 20543,

No longer a stepchild of America’s three-branch system of
government, the beautiful building sheds the notion and image
that the third branch of government is inferior to the other two
branches. The classical Corinthian architectural style of the
building is “on a scale in keeping with the importance and dig-
nity of the Court and the Judiciary as a coequal, independent
branch of the United States Government, and as a symbol of
the national ideal of justice in the highest sphere of activity™

The building rises four stories above the ground floor and
measures 383 feet from front to back and 304 feet from left 1o
right. The front steps lead to a 252-foot wide oval plaza flanked
with various symbols of justice. The architrave prominently fea-
tures the carved quote, “Equal Justice Under Law.” In another
location, the building features the carving, “Justice the Guardian
of Liberty.” The building’s impressive exterior features statues of
great lawgivers including Moses, among others. The bronze
carved doors at the main entrance to the building weigh six and
one-half tons. Marble is used throughout the building, and
more than $3 million worth of marble was gathered from for-
eign and domestic quarries. Above the basement level, the walls
and floors of all corridors and walls are either wholly or partially
covered in Madre Cream marble quarried in Alabama.’

Some of the Court’s Traditions

For all of the changes in its history, the Supreme Court has
retained many traditions since its inception. The nine Justices
are seated by seniority on the bench with the Chief Justice in
the center and the associate Justices alternating right and left by
seniority. Interestingly, Justice Harlan F. Stone was the only
Justice to sit in every chair on the bench. He progressed from
the most junior to the most senior Justice before he was
appointed Chief Justice. In the beginning, all attorneys wore
formal morning coats when arguing cases before the Court. The
tradition of formal dress is now followed only by lawyers who
serve as advocates for the United States government and by the
Court’s Marshall and Clerk.

Quill pens have remained part of the courtroom scene.
Twenty ten-inch white quills are placed on counsel tables each
day that the Court sits, as has been done since the earliest ses-
sions of the Court. The “conference handshake” has been a tra-
dition since the days of Chief Justice Melville W. Fuller in the
late 19th century. When the Justices assemble to go on the
bench each day and at the beginning of the private conferences
at which they discuss decisions, each Justice shakes hands with
each of the other eight. Chief Justice Fuller instituted the prac-
tice as a reminder that differences of opinion on the Court did
not preclude overall harmony of purpose.

The Supreme Court has a traditional seal, which is similar to
the Great Seal of the United States, but which has a single star
beneath the eagle’s claws—symbolizing the Constitution’s cre-
ation of “one Supreme Court.” The seal of the Supreme Court
of the United States is kept in the custody of the Clerk of the
Court and is stamped on official papers, such as certificates
given to attorneys newly admitted to practice before the
Supreme Court. The seal now used is the fifth in the Court's
history."

Application to the Supreme Court Bar

The Supreme Court’s rules provide that a lawyer who has
been admitted to practice law for a period of at least three years
and who is in good standing with his or her state’s highest
court may apply for membership to the Supreme Court Bar.
The application is relatively short, especially when compared
with the very lengthy applications required for admission to
take the Alabama bar examination. Admission requires
endorsement by two sponsors who are members of the
Supreme Court Bar and who know the applicant personally but
who are not related by blood or marriage. One of the sponsors
or another member of the Bar, including a relative, may move
your admission,

Applications for membership to the Supreme Court Bar may
be downloaded at the Supreme Court’s Web site: www.supreme
courtus.gov/bar/baradmissions. html. The entire process can be
done through the mail, but it is highly recommended that
applicants travel to Washington, DC and complete the process
in open court. If you decide you will travel to Washington and
seck admission in open court, visit the Supreme Court’s web
site (www.supremecourtus,gov) or call the Supreme Court
Clerk’s office at (202) 479-3030 to find out when the Court will
be in session. Although the Court’s session begins in October of
each year, the Court’s oral argument schedule is fairly limited.
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The Court’s Hours of Operation and
Schedule

The Supreme Court building is open to the public from 9 a.m.
to 4:30 p.m., Monday through Friday. The building is closed on
weekends and federal holidays. The Supreme Court's library is
open to members of the Bar of the Court, attorneys for the vari-
ous federal departments and agencies and members of Congress.
The term of Court begins on the first Monday in October and
continues until the last Monday in October of the following year.
Each year during the course of a term of Court, the Court
receives 8,000 petitions and 1,200 applications of various kinds
that can be acted upon by a single Justice.

The Court’s caseload has increased steadily to a current total of
maore than 7,000 cases on the docket per term. The increase has
been rapid in recent years. In
1960, only 2,313 cases were
on the docket, and in 1945,
only 1,460, Plenary review,
with oral arguments by
attorneys, is granted in about
100 cases per term. Formal
written opinions are given in
80 to 90 cases per year.
Approximately 50 or 60
additional cases are disposed
of without granting plenary
review, The publication of a
term’s written opinions, including con-
curring opinions, dissenting opinions
and orders, approaches 5,000 pages.
Some opinions are revised a dozen or
maore times before they are announced.
A case selected for argument usually
involves interpretations of the U, S.
Constitution or federal law. At least
four Justices have selected the case as
being of such importance that the
Supreme Court must resolve the legal issues."

Specifics About Oral Argument

Oral arguments at the Court are renowned for the strenuous
questioning to which advocates are subjected. Oral arguments
begin in October and continue through April. The Court typi-
cally hears oral arguments only two or three days per week,
beginning on either Monday or Tuesday and running through
Wednesday. Close attention to the Court's calendar is recom-
mended. The Court publishes its argument calendar in advance
listing the names of all cases to be argued and it is recommend-
ed that if your schedule has any flexibility, you choose a day to
be admitted when there is a case to be argued that particularly
appeals to you, However, you can assume that if the case
appeals to you, it will appeal 10 many others and because space
is limited, you need to reserve your admission early.

All oral arguments are open to the public, but seating is limited
and on a first-come, first-seated basis. Before a session begins,
two lines form on the plaza in front of the building. One is for
those who wish to attend an entire argument, and the other, a
three-minute lineg, is for those who wish to observe the Court in
session only briefly, The Court will not allow you to hold a space
in either line for others who have not yet arrived, Seating for the
first line begins at 9:30 a.m. and 12:30 p.m. Seating for the three-
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minute line begins at 10 a.m. and | p.m. The locations for the
lines are marked with signs, and there is a police officer on duty
to answer your questions. The Court does not recommend taking
infants or small children into the courtroom.

1 -

Security Concerns

Americans can boast of having some of the most open govern-
ment buildings in the world. Even so, in a post-September 11th
world, security concerns dictate that large areas of the building be
placed off-limits to visitors, Visitors should be aware that cases
often attract large crowds, with lines forming before the building
opens, Obviously there are unavoidable delays associated with
processing and seating large numbers of visitors and the process
requires some measure of patience. Court police officers make
every effort to inform visitors as soon as possible whether they
can expect to secure a seat in the court-
rOOML

You will go through a security check-
point as you enter the building and again
as you enter the courtroom. Weapons or
other dangerous or illegal items are not
allowed on the grounds or in the build-
ing. The Court notifies visitors that cer-
tain items are prohibited in the court-
room when Court is in session: cameras,
radios, pagers, tape players, cell
phones, tape recorders, other
electronic equipment, hats,
overcoats, magazines and books,
briefcases, and luggage.
Sunglasses, identification tags
(other than military), display
buttons and inappropriate
clothing may not be worn. A
checkroom is available on the
first floor to check coats and
other personal belongings. Coin-operated lockers for
cameras and other valuables are available. The check-
room closes 30 minutes after Court adjourns.

At the Conrt

At 10 a.m., the marshal, dressed in morning clothes, announces
the Justices with the traditional greeting: “The Honorable, the
Chief Justice and the Associate Justices of the Supreme Court of
the United States. Oyez! Oyez! Oyez! All persons having business
before the Honorable, the Supreme Court of the United States, are
admonished to draw near and give their attention, for the Court is
now sitting. God save the United States and this Honorable
Court!” Incidentally, “oyez" is an archaic French term meaning
“hear ye.” Once the Court is called to order, the first order of busi-
ness is the announcement of opinions released by the Court.
There was a time when the entirety of opinions was read to the
public, but that time-consuming process is now curtailed to a
brief summary of the decision and sometimes a summary of the
dissent if there is one. Before the Court began announcing opin-
ions in summary form, it is said that some Justices would use the
opportunity to rehash the Court’s decision and vocally underscore
the wisdom of the dissenting opinion,

Next comes admission of attorneys to the Supreme Court Bar.
One of the Court’s first rulings in 1790 was that any attorney who
has been practicing for three years in the supreme court of his
own state may seek admission to the Supreme Court Bar. About




1,000 lawyers do so each year in open court, and many mare are
admitted by mail. The Clerk of the Court administers the oath,
and a fee of $100 is charged. For the first 100 years, the Court's
Clerk took a keen personal interest in collecting admission fees
because the clerks received no salary but were permitted to keep
any filing fees paid to the Court. Because of this practice, the
clerks were sometimes paid more than the Justices they served.

After attorneys are admitted, cases are argued. Except in very
exceptional cases, each side is limited to 30 minutes, This is a
dramatic departure from the early Court’s practice of permit-
ting an extended period of time for oral arguments for each
case that sometimes stretched into more than one day for each
case, The Court’s marshal signals with a white light on the
attorney’s podium when five minutes remain, and when the red
light goes on, the speaker must stop in mid-sentence if need be.
Only if he or she is in the middle of a question posed by a
Justice is any extra time permitted.”

Our Admission Experience

My partners and I traveled to Washington, DC this past fall
and it was an experience we will treasure for the rest of our
lives. Because we probably will not have an opportunity to
argue a case before the Court, and the odds are that we will not
have the Court accept a case we have handled, we viewed the
experience more from a historical appreciation standpoint than
anything else. We have all agreed that if scheduling permits, the
next time we are in Washington we will definitely return to the
Court to take in the experience of observing oral argument.

Once we went through security, received a briefing on the
process and stood in the lines that took us into the courtroom, we
were seated. The applicants are seated together in a group near the
left side of the bench, while the movants are in the front rows of
the spectators’ gallery nearer the center of the bench. In the few
minutes | had to talk to those seated around me, | met a federal
judge, a law professor and an attorney who had argued more than
50 cases before the Court. The Court was called to order and the
Justices entered the courtroom. We each looked at each Justice
and thought about the career path that each traveled to receive
the coveted appointment to the nation’s highest court.

The Court delivered opinions that were released and then
Major General William K. Suter, USA (Ret.), clerk for the U.S.
Supreme Court, called each movant’s name one by one. As
movant for my two partners, | approached the podium and wait-
ed for Chief Justice Rehnquist to recognize me. When he did, |
read a few sentences from a seript that was provided to us in our
earlier briefing, When I reached the podium, I was somewhat
nervous as | quickly took in the grandeur of the courtroom and
glanced at the attorneys anxiously waiting to begin their argu-
ments and then looked into the faces of the nine most recognized
jurists in America. Addressing the Chief Justice, I quoted from the
prepared script that concluded with the following, 1 am confi-
dent each possesses the necessary qualifications.” Chief Justice
Rehnquist responded, “Your motion is granted.” | sat down and
the next movant came to the podium. The entire process took
only a few minutes but it was certainly worth it to all of us.

The atmosphere is decidedly formal and can cause even the
most calm and experienced to get a touch of nerves. One feder-
al judge inadvertently departed from the script and forgot to
add that the applicants she was sponsoring pusscm:d the neces-

sary qualifications. The Chief Justice asked, “Are you confident
that each possesses the necessary qualifications?” The judge,
somewhat embarrassed, added, *Yes, Mr. Chiel Justice, | am
confident each possesses the necessary qualifications.”

Following the admission, the Clerk administers the oath, *Do
you solemnly swear that as an attorney and as a counsel of this
court you will conduct yourself uprightly, and according to law,
and that you will support the Constitution of the United States
s0 help you God?” Most admittees and movants stayed for oral
arguments although the Court permits visitors to reverently
leave the courtroom during arguments. On the day 1 moved for
my partners’ admission to the Supreme Court Bar, we were not
blessed with the most exciting of cases being argued to the
Court. One was an ERISA case and the other was a case about a
housing issue. Even so, the process was intriguing as the Justices
started off slowly but before the end of the argument, each
Justice peppered the attorneys with difficult questions.

One of the reminders of admission to the Supreme Court bar
is a beautiful certificate of membership. Interestingly, the cer-
tificate of admission contains not only the full name of the
applicant, but also the full name of the movant.

Conclusion

Although none of us will always agree with every decision of the
United States Supreme Court, Americans can be proud that the
founding fathers had the foresight to create the judicial branch of
government. Our judiciary is a big part of what makes America
great. Even though no one could accurately predict in 1787 how
the Supreme Court would change or what its needs would be, the
Court has evolved into a powerful branch of American govern-
ment, The Court is no longer the afterthought that it once was
during the time it had to beg for space in the Capitol. Now, the
Court’s building is one of the most visited tourist sites in
Washington, DC and particularly so for lawyers. Admission in
open court to the bar of the highest court in the United States of
America is the ultimate tourist experience for attorneys. The
Court’s history, traditions and ceremony are worth a special trip to
Washington, DC; the Supreme Court building is breathtaking; and
becoming a member of the Supreme Court Bar is something all
attorneys should consider. L]
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By Representatlves Newton (), Afbrinon, Allen, Buker, Ball, Bandy, Barton, Beastey, Beason, Beck, Bendley,
Black (L), Black (M), Boothe, Bopd, Brewbaker, Oridges, Buskey, Carns, Carothers, Carter, Clark, Clowse,
Cofemmn (L), Coleran (M), Colfier, Davis, Dofbars, Dukes, Dunn, Foust, Fite, Ford (C), Ford (1), Gaines,
Gralliher, Garner, Gasion, Gipsow, Glover, Grohum, Grantand, Greer, Greeson, Grimes, Guin, Hall (A),
Hall (L}, Hammers, Hammon, Hawking, Wi, Minshaw, folnes, Hubbard, Humphryes, Hurst, Ison, Jackson,
Sohuson, Kenwedy, Knight, Laird, Larson, Letson, Lindiey, Love, Major, Martls, MeClammy, McClendon,
MeClurkin, MeDawicl, MeLaughlin, McMillan, Melton, Millican, Mirchedl, Moore, Morrison, Morraw, Morton,
Newtwn (C), Oem, Pape, Payne, Perdue, Robinven (1), Robinsen (), Rogers, Sologm, Sanderford, Schmir,
Sherer, Singleton, Spicer, Starkey, Thigpen, Thomas (E), Thomas (1), Vence, Vemable, Ward, White and Wood

RECOGNIZING THE ALABAMA STATE BAR ON ITS
125TH ANNIVERSARY DURING FERRUARY 200

WHEREAS, it &y with highest commendation that we recognize the Alobanu Stare Har
Association on it 125th Anniversnry of exemplary service o the citizens of the State of Alabama; anid

WWHEREAS, the Alabama State Bar Avsociation iv an organization of men and womien comatiied
to liniproving the community tirongh the effective action and feadersiip of traied fowyers; and

WHEREAS, the Alabama Bar Asseciation, whose theme is “Lawyers Render Service.” hatds
anunal meetingy wiich provide an epportunily for laowyers 1o present papers on subjects of intellectust
and profeusianal interess, @ well & o convivial atmasphere for renewing old acquaintences and profesions!
wdiscation; aud

WHEREAS, by an act of the Legidature in 1923, every lawper lioensed to practice law in the
State of Alobama became a member of the Alabuwne State Bar Association; and, ax a self=regulated profession,
the Supreme Court's rulex are carcied st by growps of volunieer bar members, Including the Character
dind Fitwess Comuminee, the Board of Exumlivers amid the Boord of Legal Specialication, among others; and

IFITEREAS, the contributlons that the Afabamz State Bar Assoclation has wrade to the welfare
aind lmprovemnit o the Srave of Alabwma and (v ciizens have been invafuadle, and [t v appropriase on this
milevtone sccnulon that the wembers of the Alobama Stare Bar Assoclation recelve special recogwition
wnd fribuive; woiw therrfore

BE IT RESOLVED BY THE LEGISLATURE OF ALABRAMA, BOTH NOUSES THEREOF
CONCURRING, That om thiv landmark [25th Anwiversary, Febraery 2004, highesr commendation
and congrotulations are herein extended to the mesnbers of the Alobame Siate Bar Avpciation, for which a copy
af thifs eexalition iy provided for approprinte diyplay as a measure of owr gratitude and caeem,

IN IFITTNESS WHEREQF, I have herewmto sel iy
hand and frave cawsed the GREAT SEAL of the
Stare of Alabasma to be affived by the Secretary of
State ar the Capitol dn the Clty of Mowtgomery on
this ihe 13eh day of April, 2004,
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Don’t miss this
“MUST SEE” EVENT at the
2004 ANNUAL MEETING!

The original LAW DAY 2004 production of

“CROSS THAT RIVER: Brown v. Board
of Education & the People Who Lived It”

“The play really educated me on the
people — the children, their parents, the
Justices — involved in the drama.” —
Mike Jackson, attorney & cast member
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“I think the fact that the play is a
musical makes the telling of the
story even more compelling, " —
William N. Clark, ASB President

Thursday, July 22 8:00 PM

Coral Ballroom

THIS SPECIAL PRESENTATION OF THE 2004 LAW DAY DRAMA 1S MADE
POSSIBLE IN PART THROUGH THE GENEROSITY OF:

BlueCrossBlueShield of Alabama Preferred LTC, ABA Members

Retirement Program, ISI ALABAMA, Insurance Specialists, Inc., and Legal

Directories Publishing Company

Sponsored by the

ALABAMA STATE BAR
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Nine Ways to Avoid
A’ Suit for Legal
Malpractice




Wl MICHAETL

HISON AND ROBERT F. MACKEN

DLl Y

n April 12, 1988, the Alabama leg-
O islature enacted the Alabama Legal

Services Liability Act ("ALSLA”) to
remedy a growing crisis in the delivery of
legal services, and provide attorneys with
protection similar to what is offered to
physicians under the Alabama Medical
Liability Act. See, “The Professional
Liability of Attorneys in Alabama,” 30
Cumb. L, Rev. (1999-2000). Despite its
intent, the ALSLA has failed to reduce the
number of legal malpractice suits. While
every attorney 1s potentially subject to a
claim of malpractice, careful handling of a
client’s matter can reduce one's exposure.
The following factors should be recognized
as potential causes of suits, and steps avail-
able to address them.'

Conflict of
Interest

There is pethaps no more compelling
reason for a legal malpractice suit than
when the attorney’s actions prejudice the
client’s position, The duty owed to a

client is to provide reasonable legal serv-
ices. Ala. Code § 6-5-572(3)(a) (1975).
From the onset of any attorney-client
relationship, an attorney should not per-
form any service which will adversely
affect the client. Alabama Rules of
Professional Conduct (ARPC) 1.7 and 1.8.
Foremost to resolving a conflict of inter-
est is to first acknowledge the attorney’s
duty under the ALSLA is to the client
only. Robinson v. Benton, 842 So. 2d 631
(Ala. 2002). Careful attention must be
given any time there are multiple clients,
and whether the representation of one
will affect the interest of another. In suits
involving more than one client, such as a
principal and agent, an emplover and
employee, or a partnership and a partner,
a decision must be made whether sepa-
rate representation is required. In
Leighton Avenue Office Plaza, Led, v,
Campbell, 584 So, 2d 1340 (Ala. 1991),
limited partners brought suit against the
partnership, other limited partners and
the partnership’s attorney over disputed
ownership of an office building. Among
the issues was the duty owed by the
attorney to the various parties interested
in the business venture. Portions of the
complaint were eventually dismissed
based upon the statute of limitations but
other claims survived.

In the event an attorney represents
more than one client, it is highly recom-
mended that the clients sign an acknowl-
edgment consenting to the multiple rep-
resentations. The acknowledgment
should reflect the clients’ understanding
of all existing conflicts, and that contin-
ued representation of multiple parties
nevertheless is acceptable. The clients
should be told to promptly inform the
attorney if a conflict arises in the future,
ARPC 1.7(b)(2). Even if separate repre-
sentation is provided, an attorney’s con-
flict may not be sufficiently resolved if
information already obtained by the
attorney prejudices the former client. In
those situations where the conflict can-
not be resolved even with separate attor-
neys, the original attorney should with-
draw. ARPC 1.9; See also Goldthwaite v,
Disciplinary Board of the Alabama State
Bar, 408 So. 2d 504 (Ala. 1982).
Otherwise, a former client wishing to dis-
qualify a lawyer need only show that the
matter involved in the pending case is
substantially related to the matter of
prior representation. Ex parte State Farm
Mutual Auto Ins. Co., 469 50. 2d 574 (Ala.
1985).

In addition to the representation of
multiple parties, a conflict may arise out
of the subject matter at issue, ARPC 1.8,
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An attorney must be extremely cautious
when the attorney and client become
involved in a joint business transaction.
In Ex parte Seabol, 782 So. 2d 212 (Ala.
2000), the client brought suit against his
former lawyer for legal malpractice and
fraud as a result of the attorney’s pur-
chase of client-owned property. The
client contended he sold the property to
the lawyer at an unreasonably low price.
The Supreme Court of Alsbama refused
to dismiss the claim based upon the
statute of limitations. Haston v. Crowson,
808 So. 2d 17 (Ala, 2001), speaks to a
client’s claim against her former attorney
for negotiating the sale of a newspaper
owned by the client where the lawyer
failed 1o disclose his financial involve-
ment with the purchaser. Summary judg-
ment was entered for the attorney upon a
showing that after the plaintiff discovered
the attorney’s interest, the client had the
opportunity to stop the sale but failed to
do so.

The opportunity for a conflict arises
when a lawyer is alleged to have received
an extraordinary benefit from the client,
or has a relationship with one client to
the exclusion of another. In Peterson v.
Anderson, 719 So. 2d 216 (Ala.Civ.App.
1997}, third-party beneficiaries to a will
brought suit against the attorney who
drafted the will and was a prime benefici-
ary. The case was ultimately dismissed
when the court held the plaintiifs had no
standing to bring suit. Likewise, a conflict
may arise where there is a contention the
attorney is biased in favor of one client.
In Kuhlman v. Keith, 409 So. 2d 804 (Ala.
1982), the plaintiff lost custody of her
children after signing a consent agree-
ment drafted by her ex-husband’s father
who happened to be a lawyer. The case

was ultimately dismissed because the
plaintiff could not demonstrate she relied
upon any act by the attorney, or that the
outcome would have been different but
for the lawyer’s actions,

The potential for personal and transac-
tional conflicts should be closely exam-
ined. In those situations, the clients must
be well informed of the right to separate
counsel. The individual client’s permis-
sion for continued representation should
be documented. To minimize the chance
for a conflict claim, the transactional
documents should be drafted by inde-
pendent counsel. ARFC 1.8(a)(2).

2

Scope of
Representation

The attorney and client should have a
clear understanding as to who is to be the
client and the scope of the representa-
tion, (ARPC 1.2). In Sessions v, Espy ¢~
Metcalf, P.C., 854 So. 2d 515 (Ala. 2002),
the attorney was retained in 4 commer-
cial dispute arising out of the purchase of
a business. The plaintiffs later brought
suit alleging the attorney had agreed to
represent them in an individual capacity
in addition to the corporation in which
they had a vested interest. On appeal, the
summary judgment was reversed given
there were disputed facts concerning the
scope of representation. Sampson v.
Cansler, 726 So. 2d 632 (Ala, 1998), also
involves an attorney’s agreement to rep-
resent a client in a limited fashion. After
being sued for personal injury arising out
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To avoid a
misunderstanding as
to the scope of
representation, an
engagement letter
should be sent at the
very beginning of the
attorney-client
relationship.

of an automobile accident, the client
sought representation from the attorney.
The lawyer did not enter an appearance,
but agreed only to contact the client’s
insurance carrier and to advise the plain-
tiff’s attorney of the insurance coverage.
The personal injury action proceeded
and a default judgment was taken against
the client. The plaintiff simultaneously
appealed the default judgment and
brought a separate claim for legal mal-
practice. Thereafter, the default judgment
was fortunately set aside which allowed
the legal malpractice suit to be resolved.

To avoid a misunderstanding as to the
scope of representation, an engagement
letter should be sent at the very begin-
ning of the attorney-client relationship.
The letter should set forth the identity of

every client, provision of services to be

rendered, and the fee arrangement. If
representation is declined, a letter should
be provided to the potential client outlin-
ing the reasons why the matter cannot be
accepted and describe in layman’s terms,
any statutory time problems with the fil-
ing of the claim. If termination of the
attorney-client relationship occurs after
the client’s receipt of legal services, any
unused retainer should be returned along
with an itemization of the work per-
formed. As described in Alabama Stare
Bar v. Chandler, 611 So. 2d 1046 (Ala.
1992), the failure 1o promptly refund any
money due the client may lead to a com-
plaint and bar investigation. A closing
letter should be delivered after the case
has been resolved. This letter will con-
firm all matters have been completed,
including payment of legal fees, and that
the client has no expectation for further
legal services.
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Responsibility
to Third Parties

The performance of legal services may
have an impact on third parties who are
not clients. In those situations where
there is a third party, the attorney’s duty
under the ALSLA remains only to the
client. Shows v. NCNB National Bank of
North Garalina, 585 So. 2d 880 (Ala.
1991). There is no duty owed by the
attorney under the ALSLA to those par-
ties whose interests are in conflict with
the client, Carraway Methodist Medical
Center, Inc, v. American Indentnity
Company, 642 So. 2d 973 (Ala. 1994).
However, careful attention should be
given to third parties who have a con-
tractual right to the client’s share.
Birmingham News v. Chamblee & Harris,
617 So. 2d 689 (Ala. Civ. App. 1993), The
duty to be a zealous advocate, howeyer,
does not bestow the right to ignore stan-
dards of civility. Further, the mere fact
that ALSLA does not provide a forum for
a third-party action does not make attor-
neys immune to suits by non-clients. In
Kinney v. Williams, Ala. Sup. Ct. 1020412
(Dec. 30, 2003), the court determinied the
plaintiff had standing to bring a claim for
fraud given the plaintiff was a third-party
beneficiary of the attorney’s advice.

The dissatisfaction by a non-client who
was beneficiary of a will led to a suit
against the attorney who had drafted the*

will. In Robinson v. Benton, 842 So. 2d 631

{Ala. 2002), the attorney had been
instructed by the decedent/client to make
certain changes to a will, including, at one

TULY 2004

Attorneys
_should be
mindful that
while their duty
remains only to the
client, there is, nevertheless,
exposure to suits from
dissatisfied non-clients.

point, instructions to destroy it. When the
will was not destroyed and the client died,
the proceeds of her estate were divided in
a manner disagreeable to the plaintiff. The
suit for legal malpractice was dismissed as
the lawyer’s duty had been to the maker of
the will, not the beneficiary.

Attorneys must be specifically aware of
their vulnerability to claims brought by
third parties whose interests are adverse to
the client. In Dickinson v. Echols, 578 So. 2d
1257 (Ala. 1991), a physician was sued for
medical malpractice. After the trial court
had granted a judgment as a matter of law
in the underlying medical malpractice suit,
the doctor sued the plaintifi’s lawyer for
malicious prosecution. The Alabama
Supreme Court affirmed a summary judg-
ment because the plaintiff had not satisfied
the elements of malicious prosecution. In
Walker v, Windom, 612 So. 2d 1167 (Ala.
1992), the attorney and his law firm repre-
sented a bank in a collection action over a
credit card dispute. Suit was filed and in
response, a counterclaim made against the
attorney. Summary judgment was affirmed.

How the reasonable representation of a
client can lead to suit by a non-client was
examined in the companion cases of
Averette v, Fields, No. 1992171 (Ala. May
18, 2001) and Morrow v. Gibson, 827 So. 2d
756 (Ala. 2002). The supreme court reaf-
firmed an attorney owed no duty to a non-
client. The supreme court, however, did
not fully address the issue of whether a
claim brought by a non-client against an
attorney arising out of the performance of
legal services is subject to the ALSLA.
Where a non-client’s position is affected by
the performance of legal services, and suit
is filed, the ALSLA should control. Such
application is consistent with the statutory
language of Ala. Code § 6-5-570 (1 975).
Attorneys should be mindful that while
their duty remains only to the client, there
is, nevertheless, exposure to suits from dis-
satisfied non-clients.

4,

Failure to
Communicate
and Document

Clients are entitled to be adequately
and timely informed about their case.
ARPC 1.4. Uncertainty by the client may
lead to dissatisfaction, A bad outcome is
made even worse if it is a surprise.
Whether the cause is the attorney's work-
load or simply inattention, the results can
threaten the attorney/client relationship.
In Thompson v. D.C. America, Inc., 951
F.Supp. 182 (M.D. Ala. 1996), the client

moved to set aside a settlement agree-
ment reached by her attorney, whom she
later fired. As part of her argument that
she should not have been bound to the
agreement, the client contended she had
been unable to communicate with the
former attorney. The court refused to set
aside the settlement.

Communication does not have to be
overbearing as certain cases are slow-
paced, and sometimes there is little to
report over a period of months. The
client, however, needs to be apprised of
the litigation process and understand
that the absence of a report does not
mean the case does not have the attor-
ney'’s attention. The client should be
informed well in advance of events which
could substantially affect the course of
action. A Web site, form letters or e-mails
sent out in mass should be avoided, and
are no substitute for a diréct, personalized
communication from the attorney to
client. It should be remembered that the
goal of communication is to advise and
share information with the client.
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Through communication, clients are able
to evaluate and choose their options.
Clients, particularly those knowledgeable
ahout the legal process, should be actively
involved in all aspects of making deci-
sions. Whileattorneys are retained for
their advice and skill, the ultimate deter-
mination regarding the resolution of a
legal matter remains with the client. An
informed client makes the best decisions.
Failure to communicate has been the
basis for numerous malpractice suits. In
Janes v. Blanton, 644 So. 2d 882 (Ala.
1994 ), a client brought suit against her
lawyer after settlement of a will contest.
The plaintitf alleged the settlement was
entered without her permission.
Summary judgment was granted when
the court determined the plaintff was
not the real party'in interest, The
Supreme Court of Alabama noted that
while the plaintiff disputed the settle-
ment, she nevertheléds was present dur-
ing the court proceeding where the set-
tlement was discussedand the plaintiff
offered no objection. In°Ex parte Panell,
756 S0, 2d 862 (Ala. 1999), the client
contended he instructed his attorney to
file a suit which was delayed for
unknown reasons, The client was then
sued and the attorney instructed to file a
counterclaim, Instead, the attorney nego-
tinted a settlement which required the
client 1o execute warranty deeds convey-
ing his interest in the real property.
Despite the affirmative act of executing
the deeds, the client asserted the attorney
never had permission to affect the settle-
menL The suit was ultimately dismissed
for failure to comply with the statute of
limitations.

Documentation is needed where the
client fails to follow the attorney’s advice
or does not disclose all relevant informa-
tion. The Alabama Supreme Court has
recognized that an attorney may assert
contributory negligence as an affirmative
defense. On v, Smith, 413 50, 2d 1129
(Ala. 1982). The court has also deter-
mined assumption of the risk is a viable
defense. Simpson v. Coosa Valley Prod.
Credit Assn., 495 So. 2d 1029 (Ala. 1986).
Obviously, 4 documented file will sup-
port the attorney’s effort to prove the
client was adequately informed.

With reasonable communication, the
client is able 1o make informed decisions,
and is not placed in the position of sim-
ply responding to an unfortunate result.
If the client is knowledgeable about the
decisions, the client will be more knowl-
edgeable about the risks. Given this posi-
tion, the client will recognize that all
options were explained, understood and
informed decisions made.

@

Failure to Act

The client expects an attorney to per-
form in a prompt and efficient manner
and with proper attention to each indi-
vidual case., At the beginning of the case,
the attorney and client should set forth a
plan of action, The plan should include

the client’s desire to resolve the dispute
by settlement or trial and the amount of
time and money to be invested. The plan
should be reviewed and modified as
needed. The failure to have a reasonable
and properly executed plan has resuited
in disciplinary action and the filing of
suits for various reasons. The Alabama
Supreme Court has affirmed sanctions
against an attorney for “an unmanageable
case load” which prevented the delivery
of quality legal services, Davis v. Alabama
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State Bar, 676 So0. 2d 306 (Ala. 1996). The
court cited, as an example, associate
attorneys having the responsibility for
600 active cases,

In civil actions, a claim has been made
for an lawyer's alleged failure to properly
investigate or to diligently pursue the
express wishes of a client. McDuffie v
Brinkley, Ford, Chestmur & Alldridge;576
So. 2d 198 (Ala. 1991), A suit was filed in
Cribbs v, Shoits, 599 So, 2d 17 (Ala. 1992)
for the attorney’s failure to attend a con-
demnation hearing where the plaintiff's
property was allegedly given a low
appraisal by the trial court. In another
action, suit was brought for the law firm's
alleged failure to properly handle a bank-
ruptcy matter. Independent Stave Co., Inc.
v. Bell, Richardson ¢ Sparkman, PA., 678
So. 2d 770 (Ala. 1996). In Green v.
Newnish, 652 So. 2d 243 (Ala. 1994}, the
plaintiff argued the attorney failed to
contact witnesses, timely file a motion to
illegally suppress seized evidence and
conduct a pretrial investigation. Likewise,
in Adams v. Erben, 681 So. 2d 594 (Ala.
1996), the plaintiff contended he was
provided ineffective counsel and, as a

result, was sentenced to prison. Notably,
in all these cases, the alleged failure was
determined not to have caused any dam-
age to the plaintiff and summary judg-
ment was granted.

The failure to act on behalf of the
client should never be the result of
improper influence by third parties. The
most compelling examples are guidelines
submitted by insurance carriers to a
defense attorney outlining the litigation
and discovery process. Similar guidelines
have been determined by the Alabama
State Bar 1o conflict with an attorney’s
duty to the client. "Third-Party Auditing
of Lawyer's Billings—Confidentiality
Problems and Interference With
Representation,” The Alabama Lawyer
(January 1995). Such guidelines can
interfere with the attorney’s representa-
tion of a client by imposing measures
which are too restrictive.

A well thought-out plan of action is
one with joint input by the client and
attorney. Both the client and attorney
should have realistic expectations about
when and how the plan should be imple-
mented. The client shares the responsibil-
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ity to provide sufficient information so
that the plan may be initiated and fol-
lowed. The attorney has the responsibili-
ty to assure he/she has the capability to
enact the plan. If there are occasions
where there is a failure to act either by
the client or the attorney, prompt atten-
tion needs to be given to the omission.
There needs to be a sound relationship
upon which both the client and attorney
can discuss such failures and the best
means for remedy.

6

Compliance
With Statutory
Time
Limitations and
Court Orders

The best lawsuit or most crucial appeal
may never be heard if statutory time lim-
itations are not met. Every attorney
should have a diary system with a suit-
able backup, Often, the failure to comply
is simply the result of a miscalculation.
In order to avoid missing a statutory
deadline, one should not wait until the
last day to file a pleading. Too often,
uncertainties or unexpected conse-
quences can prevent the timely filing of a
document with the court.

The failure to timely file an appeal was
the subject in Childers v. Jewell, 677 So.
2d 232 (Ala.Civ.App. 1995). Following a
criminal conviction, the attorney filed a
notice of appeal which was dismissed as
being untimely but then subsequently
reinstated. The attorney was fired and
another lawyer retained to continue the
criminal appeal. In a suit for legal mal-
practice, the plaintiff claimed to have
been prejudiced when the original appeal
was dismissed. Summary judgment was
granted to the attorney on the basis that
even though the initial appeal had been
dismissed, it was later reinstated. To
avoid a similar problem, one should cal-
culate and double check the statutory
time table and then file the pleading or
response at least two 1o three days before
the deadline. A stamped copy of the doc-
ument should always be in the file.

In addition to time limitations, atten-
tion must be given to statutory procedures



and court orders. While there is a never-
ending spectrum of rules and orders,
almost every case includes a pretrial order.
Among the terms, the pretrial order may
govern the time to designate expert wit-
nesses, identify exhibits or stipulate to the
reasonableness and necessity of medical
expenses. Pretrial orders may require the
plaintiff to set forth each theory of labili-
ty and the defendant to describe each
defense. In the Circuit Court of Jefferson
County, for example, certain judges
require theories of lability and defenses to
be set forth with particularity. A general
claim of negligence or denial of liability
will not suffice. These pretrial orders do
not allow the parties to rest upon the alle-
gations of the complaint or the defenses
set forth in the answer. Failure to comply
may cause a party to waive an argument.
In the Circuit Court of Mobile County,
the general pretrial order requires the par-
ties 1o timely object to such critical issues
as the reasonableness of medical expenses
and agency, or the issue is waived, In the
United States District Court for the
Northern District of Alabama, the failure
to be listed as trial counsel in the pretrial
order may preclude an attorney from par-
ticipating at hearings or trial.

On occasion, the pretrial order
becomes buried in a mound of pleadings
and motions, and surfaces only weeks
before a trial and after the time for com-
pliance may have passed. The failure to
comply may be devastating. When the
pretrial order is not followed, a party
may be precluded from obtaining neces-
sary discovery, Gonzalez v, Blue
Cross/Blue Shield of Alabama, 689 So. 2d
812 (Ala. 1997); may not be allowed to
call an expert witness, Ford Motor Co. v.
Burdeshaw, 661 So. 2d 236 (Ala. 1995); or
introduce certain exhibits at trial, USA
Petroleum Corporation v. Hines, 770 So.
2d 589 (Ala. 1999), Whether to amend a
pretrial order is within the discretion of
the trial judge and a ruling will not be
reversed unless there is a clear abuse of
discretion. Electrolux Mortor AB v
Chancellor, 486 So. 2d 414 (Ala. 1986).
The requirements of a pretrial order
should be fully understood, the time lim-
itations documented and a system be in
place 1o assure compliance.

In defending legal malpractice actions,
there is perhaps no more difficult an
argument 1o overcome than a failure to
comply with statutory and court orders.
Laypersons have the expectation that

lawyers should be held accountable to
following schedules and orders by a
court. The failure to comply with a statu-
tory time limitation or court order is
rarely the result of a tactical decision and
likely will not be understood by the
client. To avoid such an omission, the
attorney should make sure all statutory
and court orders are docketed; that the
attorney along with another responsible
party act upon these deadlines; and that
there is a system in place to assure
compliance.
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in Sanders v. Weaver, 583 So. 2d 1326
(Ala. 1991). In the suit for legal malprac-
tice, the plaintiff alleged the law firm had
negligently permitted the dismissal of
suit against the plaintiff's former
employer. The dismissal was the result of
conduct by the firm’s legal secretary who
was described as obsessive and compul-
sive, and apparently acted beyond the
line and scope of her employment. The
case was dismissed without the knowl-.
edge of the firm, yet, the firm had to
answer for the secretary’s conduct,

The actions of a law clerk were at issue
in two related cases of unusual facts as
described in Richards v. Lennox
Industries, Inc., 574 So. 2d 736 (Ala.
1990} and Richards v. Robertson, 578 So,
2d 673 (Ala. 1991). A former law clerk
emploved by the plaintiff's attorney
was sued by the client for vio-
lating the attorney-client
privilege. The original
lawsuit was filed after
the plaintiff had been
injured from a defec-
tive gas furnace. The
law clerk assisted in
the preparation of the
case, including the dis-
mantling and handling of
parts of the furnace. During
the trial, the law clerk was called
by the defense to testify about the
inspection and removal of the valve
assembly. The law clerk’s testimony was
allowed over the plaintiff’s objection, A
jury verdict was rendered for the product
manufacturer. Following their products
liability action, the plaintiffs, in a second
suit, sued the law clerk for viclating the
attorney-client privilege for giving his
testimony at trial. Ironically, both suits
were brought by the same attorney. The
suit against the law clerk was dismissed
based upon the failure to state a claim.

In a more recent and unreported case,
the attorney was retained to file suit for
personal injury arising out of an auto-
mohile accident. The pre-suit investiga-
tion revealed a case of defendant’s liabili-
ty and substantial plaintiff's damages.
The complaint was properly drafted and
signed by the attorney. A copy was sent
to the client advising that suit had been
filed and that discovery would be under-
taken. The complaint, unfortunately, was
misplaced by the secretary and never
filed with the court. Approximately one
month after the statute had lapsed, the
file was reviewed to determine the status
of service of process. The unfiled com-

plaint was discovered. The attorney prop-

erly brought the omission to his client’s
attention though, unfortunately, a suit
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for legal negligence followed. The case
was settled,

To avoid a claim arising out of an
employee’s misconduct, all employees
should be well trained and instructed in
their arcas of responsibility. The employ-
ee's scope of responsibility should be lim-
ited to hisfher areas of expertise. Office
procedures, though not necessarily
reduced to writing, must be understood
by all. Clearly, there must be sufficient
supervision and an organized chain of
command,

...an attorney would
not be wise to promise
more than what can be

delivered.

»

...the client who

expects nothing less than

perfection is one whom
you will never satisfy.

Determination
and Distribution
of Settlement
Proceeds

There is an increasing trend for legal
malpractice suits to be based upon cases
being settled for an unreasonable
amount, or that the proceeds were
improperly distributed. These suits range
from the individual personal injury claim
to those clients who receive a settlement
in mass tort litigation. The theory is
premised upon the attorney’s failure to
properly investigate and evaluate the

plaintiff’s injury. In Edmendson v.
Dressman, 469 So, 2d 571 (Ala. 1985), the
plaintiff entered into a settlement agree-
ment for the wrongful death of her hus-
band. The plaintiff later sought to be
released from the agreement based upon
the alleged negligence of her attorney.
The plaintiff claimed to have suffered
damage when she accepted an offer sub-
stantially less than the value of the case.
The caserwas dismissed by summary
judgmentsIn Green v Ingram, 794 So. 2d
1070 (Ala. 2001), plaintiff filed suit for
legal malpractice following the settlement
of a workmen’s compensation claim. The
plaintiff argued that the settlement did
not reflect the plaintifi’s degree of injury
and, as a result, was unreasonably low.
Summary judgment was granted based
upon the attorney's affidavit that his legal
services were reasonable,
Even if the settlement amount is
reasonable, there are still patfalls
as.to the correct distribu-
tion of the proceeds.
Befare the settle-
ment and distribu-
tion of funds, it is
necessary Lo con-
firm the identities
of those individu-
als whosare proper
parties to the
action and who
may be entitled to the
settlement distribution,
Court approval should be
obtained if there'is a question
about the standing of any party who may
have an interestin the settlement pro-
ceeds. An improper distribution may
leave an attorney responsible to later pay
a share to an individual who is unknown
until after the settlement proceeds have
been spent.

In a recent wrongful death action, suit
was brought by the mother, as the
administratrix of her son's estate, follow-
ing the son’s death in a construction acci-
dent. Based upon the investigation by the
plaintiff’s attorney and information
received from the mother, the mother
was the only known relative. Suit was
filed and after negotiations, a reasonable
settlement was reached. The settlement
proceeds were paid and the case dis-
missed. An adult daughter born out of
wedlock later gave notice of her intent to
seek a share of the settlement proceeds.
The settlement proceeds unfortunately
had already been distributed and a sub-
stantial sum spent by the decedent’s
mother, A suit for legal malpractice was
brought against the plaintiff's attorney
for failure to have disbursed the appro-



priate sum to the daughter. The case was
dismissed on the statute of limitations.
The court was not required to consider
the argument that the attorney’s duty was
to the administratrix and not to the ben-
cficiaries of the estate.

Once a settlement is agreed upon and
proper beneficiaries are confirmed, the
distribution should be made without
delay or impropriety. The failure to time-
ly send clients their share of the settle-
ment proceeds has resulted in a suit and
judgment against an attorney. In Oliver v,
Towns, 770 So. 2d 1059 (Ala, 2000), the
defendant attorney had been hired to
represenit the plaintiff in a personal
injury suit, The claim settled for $12,000.
Instead of properly distributing the set-

‘tlement proceeds as had been agreed, the
attorney forged the clients’ endorsement
and kept the entire settlement for herself.
Following the filing of the malpractice
complaint, a default judgment was taken
against the defendant attorney. Ultimately,
a judgment in the amount of $75,000 in
compensatory and $249,000 in punitive
damages was affirmed by the Supreme
Court of Alabama.

Settlements ought to provide satisfac-
tion to all parties, Particularly in tragic
cases, the settlement is viewed as closure
by all parties, It should be the final step
in the litigation process for financial and
emotional reasons. To achieve a proper
settlement, an attorney must evaluate the
case for a reasonable value, confirm the
authority to settle and distribute the pro-
ceeds in a timely manner to the appro-
priate parties. If a settlement is not prop-
erly handled, this intended resolution
unfortunately may only be the beginning
of a new problem.

©

Satisfying the
Client’s
Expectations

The practice of law is becoming more
and more a competitive business.
Television and newspaper advertisements
proclaim the expertise and success of
many attorneys. The label of “complex
litigator” may be adopted without reser-
vation. All the while, the law becomes
more and more complicated. These fac-
tors converge to create unrealistic expec-
tations for the client and place pressure
on attorneys to accept matters with little

regard. Too often, a matter is received by
an attorney who is not experienced in the
particular area of law. An attorney should
refrain from handling a matter beyond
his or her expertise unless the attorney
can reasonably educate himself on the
issues 5o as to protect the client’s interest.
A client dissatisfied with the outcome
may question the attorney’s experience.

Tt is incumbent upon the attorney to
provide an accurate picture of the client’s
position and the chance of |:u'|:"-'1ulmg+
Often the most difficult client is the one
with the highest and sometimes most
unrealistic expectations, Clients should
not be given slanted views of the poten-
tial outcome. Attorneys should avoid the
temptation to exaggerate the probable
success of a case. In Lawson v. Cagle, 504
So. 2d 226 (Ala. 1987), a Mississippi
attorney found himself the subject of a
suit when the client failed to receive the
$1,000,000 settlement which the attorney
had allegedly guaranteed. The client
claimed he was pursued by the
Mississippi attorney and persuaded to
transfer the suit from another lawyer
based upon the Mississippi attorney’s
representation of success, The Alabama
Supreme Court ultimately ruled that the
statement, even if made, was only a pre-
diction upon which the client had no
right to rely.

Perhaps the most extreme example of
the failure to satisfy a client’s expectation
is the California case of Sims v. Gibson,
Dunn & Crutcher, As reported in the Wall
Street Journal, the client’s belief that a
seemingly simple business dispute would
be properly handled was shattered. WALL
ST July 31, 1995, The client was
referred to the law firm and, particularly,
to the senior litigation partner for repre-
sentation concerning a real estate trans-
action, Before the attorney-client rela-
tionship ended, the client was caused to
pay legal expenses sometimes exceeding
more than $100,000 a month. A review of
the firm's work product revealed the law
firm spent 552 hours preparing the initial
complaint, An additional 323 hours of
research was devoted to a motion. The
research, unfortunately, missed the lead-
ing California Supreme Court case on the
issue. The billing records reflected a total
of 10,000 attorney and paralegal hours
and were charged by 54 different attor-
neys and paralegals. The client fired the
law firm and retained another to handle
the real estate dispute. The suit for legal
malpractice followed,

In this day of advertisements and state-
ments of almost guaranteed success, an
attorney would not be wise to promise
maore than what can be delivered. A

sound practice is to review the applicable
law before accepting an assignment. If
you do not and cannot reasonably edu-
cate yourself on the law at issue or ade-
quately represent the client for whatever
reason, the case should be referred or
turned down. Likewise, the client who
expects nothing less than perfection is
one whom you will never satisfy. For the
attorney who hears the client say, “If you
do your job, 1 will win,” careful consider-
ation should be given as to the benefit of
continued representation.

Summary

Suits for legal malpractice continue to
rise in Alabama. Unfortunately, there is no
magic formula or set of rules to follow so
as to avoid being stibject to a claim. The
above factors, however, continue to be pri-
mary causes for suits to be filed. It is
hopeful the recognition of these pmblems
will limit one's exposure.

Endnote
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Appellate Review of Non=-Fi
Orders In Alabama

BY SUSAN 5. WAGNER

Gcncmll}-’, only “final” judgments are appealable. Ala. Code § 12-22-2
(1995). Occasionally, though, a non-final or “interlocutory” order can be so damag-
ing that you're afraid your case or your client will not make it to the ﬁ.ﬂcﬂ l'c'ip.
In limited circumstances, immediate appellate review may be available, particularly
if the order might impermissibly injure a party, unnecessarily protract the litigation,
or lead the case down the WIOI1g track: Becauss the rules and statutes per-
mitting immediate appeal are scattered, however, finding the right provision
requires a I'Oﬂdmﬂp. This article is designed to help you navigate those
statutes and rules—to identify those non-final orders that are appealable of right and
to select the appropriate vehicle (if any) to challenge those that are not.
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Is Your Order Worthy?

Your first step is to consider whether the offending order is
worthy of an immediate challenge. There are many bad reasons
for making this decision. Among these are anger, wounded pride,
a desire for vindication and an attempt to stall the trial court pro-
ceedings. Before going further, you must objectively analyze:

B If the appellate court were to review the order, would you
have a reasonable chance of winning?

B s the order sufficiently harmful to justify the cost of appellate
review? and

B Would an appeal at the conclusion of the case be unavailable
or inadequate?

If you answered “no” to any of these questions, your analysis
should be at an end.

Is Your Order Final?”

A final order i% usually=but not always—the last order entered in
a case. Some orders that appear to be interlocutory are regarded
as final for appeal purposes. If your order is final, the time to
appeal is running and will not be renewed by a later order. The

Alabama Supreme Court has defined a final judgment as “a termi-
native decision by a court of competent jurisdiction which
demonstrates there has been a complete adjudication of all mat-
ters in controversy between the litigants within the cognizance of
that court. That is, it must be conclusive and certain in itself” Ford
Motor Co. v. Turnell, 641 So. 2d 1238, 1240 (Ala. 1994) (quoting
Jewell v, Jackson & Whitsitt Cotton Co., 331 So. 2d 623, 625 (Ala
1976)). Despite this definition, however, the issue of finality can
be complex and is often unclear. For example, if an order grants
or denies relief on some claims, but does not mention others, it
may be difficult to judge whether the order is a “complete adjudi-
cation of all matters in controversy.”

Here are some particular potholes that you might want 1o
watch for:

B Where cases are consolidated for pretrial proceedings or trial,
an order disposing of all claims in one case may be final, See
League v. McDonald, 355 50. 2d 695 (Ala. 1978);

B In cases involving the sale of real property, there may be
mcre than one “final” judgment—r.e., one ordering the sale
and one confirming it. Ex parte Gloria Ann Kurtts, 706 So, 2d
1184 {Ala. 1997});

B Failure to tax costs does not suspend finality, Morton v, Chirysler
Motor Corp., 353 So. 2d 505 (Ala. 1977);




B Dismissal of a complaint with leave to amend is final for
appeal purposes if the plaintiff does not amend within the
time permitted by the dismissal order. The time to appeal runs
from the date of the order, not from the expiration of the time
to amend. Hayden v. Harris, 437 So. 2d 1283 (Ala. 1983); and

B If the trial judge has directed the entry of a final judgment
under Rule 54(b), Ala. R. Civ. P, the order is final for purpos-
es of appeal (see further discussion below).

Is Your Order Appealable of
Right?

Some interlocutory orders are appealable as a matter of right
under Rule 4, Ala, R. App. P., by other statute or rule, or by case
law. Examples include:

B An order granting, continuing, modifying, refusing, dissolving,
or refusing to dissolve or modify a preliminary injunction. Ala.
R App. P 4la)(1](A);

B Certain receivership orders. Ala. R. App. P. 4(a)(1)(A);

B An order denying a petition to intervene as of right. Thrasher
v. Bartlett, 424 So. 2d 605 (Ala. 1982);

B An order granting or denying a motion to enforce an arbitration
agreement. Ala. R. App. P 4(d);

B An order certifying or refusing to certify a class action. Ala.
ade § 6-5-642 (Supp. 2003); and

B An order granting a new trial. Ala. Code $ 12-22-10 (1995).

In federal courts, the “collateral order doctrine” (afk/a, the *Cohen
doctrine”) permits immediate appeal of right from interlocutory
orders that (1) conclusively determine the disputed question, (2)
resolve an important issue completely separate from the merits of
the action, and (3) [are] effectively unreviewable on appeal from the
final judgment. Midland Asphalt Corp, v. United States, 489 U.S. 794,
799 (1989). The Alabama Supreme Court has refused to adopt the
collateral order doctrine, however. Ex parte Franklin County Dept. of
Husrnian Resources, 674 S0, 2d 1277 (Ala. 1996).

If your interlocutory order is appealable of right, the appeal is
perfected by a timely notice of appeal in the trial court. Note
that notices of appeal from interlocutory orders designated in
Ala. B. App. P. 4{a)(1), including appeals from preliminary
injunction orders, must be filed within 14 days.

Can Youwr Order Be Certified
as Final Under Rule 54(b),
Ala. R. Civ. P.7

Rather than allowing appellate courts to review non-final
orders, Rule 54(b}, Ala. R. Civ. F, allows trial courts to transform
non-final orders into final judgments by incantation (usually
called “certification”). Rule 54(b) provides in pertinent part:

When more than one claim for relief is presented in an
action, whether as a claim, counterclaim, cross-claim or
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third-party claim, or when multiple parties are involved, the
court may direct the entry of a final judgment as to one or
maore but fewer than all of the claims or parties only upon an
express determination that there is no just reason for delay
and upon an express direction for the entry of judgment,

As the Rule indicates, it can be used only if the following con-
ditions are met:

B Multiple claims or parties are present in the case;

B The order fully adjudicates at least one claim against at least
one party; and

B There is "no just reason for delay” in the entry of final judgment.

Rule 54(b) certifications should be granted only in exceptional
cases; they “'should not be entered routinely or as a courtesy or
accommodation to counsel.” Ex parte James, 836 So. 2d 813, 878
(Ala, 2002) (citation omitted). A trial court should certify a non-
final order as final pursuant to Rule 54(b} only “where the failure
to do so might have a harsh effect.” Brown v Whitaker Contracting
Corp., 681 5o, 2d 226, 229 (Ala. Civ. App. 1996), overrided on ather
grounds, Schneider Nat'l Carriers, Inc. v. Tinney, 776 So. 2d 753
(Ala. 2000). Piecemeal appellate review is not favored. Id. Because
the entry of a final judgment under Rule 54(b) permits not only
immediate appeal, but also immediate collection of a money
judgment, the trial court must consider whether there is any “just
reason” to delay collection proceedings.

If the trial court directs a final judgment under Rule 54(b)
unwisely or in an inappropriate case, the appellate court may
determine that the Rule 54(b) direction was “improvidently
granted” and dismiss the appeal on the basis that the order is not
final. Here are some examples of inappropriate certifications:

B Certification of summary judgment on plaintiff's claims is
inappropriate, where later resolution of defendant’s counter-
claim could affect the amount of damages awarded on the
plaintiff’s claims. H.P.H. Praps., Inc. v. Cahaba Lumber ¢
Millwark, Inc., 811 So. 2d 554 (Ala. Civ, App. 2001).

B An order relating to recoverability of some, but not all, of the
damages a party may be seeking on a claim does not adjudi-
cate a “claim” and is not, therefore, proper for certification.
Ex parte Simmons, 791 So. 2d 371 {Ala. 2000).

B Partial summary judgment in favor of a defendant on its con-
tract counterclaims should not have been certified as final,
because the plaintiff’s fraud claims arose out of the same set
of operative facts, and the claims were closely intertwined,
Clarke-Mobile Counties Gas Dist. w. Prior Energy Corp., 834
So. 2d 88 (Ala. 2002).

In order to effect the transformation from non-final to final
order, the trial court ideally should utter the following magic
words: An express determination that there is no just reason for
delay; and an express direction for the entry of judgment,

In Brown v. Whitaker Contracting Corp., the court of civil
appeals attempted to engraft an additional requirement on the
Rule. The court held that a trial judge certifying an order as final
under Rule 54(b), in addition to making a finding that “there is
no just reason for delay,” also must state the reasons it finds “no



just reason for delay.” 681 So. 2d at 229, In Schneider Nat'l
Carriers, Inc, v. Tinney, 776 So. 2d 753 (Ala. 2000), however, the
Alabama Supreme Court overruled Brown.

The Sehneider court stated that it was “not generally approving
the omission of language stating that the court has made ‘an
express determination that there is no just rea-
son for delay, because Rule 54(b) explicitly
calls for such a determination.” 776 So. 2d at
755, Contrary to Brown, however, it found
that Rule 54(b) does not require “findings to
buttress the conclusion "that there is no just
reason for delay™ Id. at 755-56. The court
pointed out, “We held in Sho-Me [Moior
Lodges, Inc. v. Jehle-Slauson Constr. Co., 466
So. 2d 83 (Ala. 1985),] that if it is clear and
obvious from the language used by the trial
court in its order that the court intended to
enter a final order pursuant to Rule 54(b),
then we will treat the order as a final judg-
ment ...." 776 So. 2d at 755. Since Schneider,
an order might be regarded as final under
Rule 54(b) even if it makes no reference to
Rule 54(b) and no “express determination
that there is no just reason for delay.” See
Buford v, Buford, No, 2020163, 2003 WL
21040002 *5 (Ala, Civ. App. May 9, 2003)
(Murdock, ). dissenting), cert. denied, Ex
parte Buford, No, 1021372, 2003 WL
22221305 (Ala, Sept. 26, 2003).

One word of warning: Trial judges some-
times include Rule 54(b) language even if
they are not asked to do so. Once the trial
court directs the entry of a final judgment
under Rule 54(b), the time to appeal begins
to run, Therefore, care must be taken in
reviewing dispositive orders—particularly
orders dismissing claims or parties or grant-
ing partial summary judgment-to deter-
mine whether the order may be read as
directing the entry of final judgment under
Rule 54(h),

If the trial court has not directed the
entry of final judgment sua sponte, a party
may request that it do so. Although there is no time limit for
such a request, any order that merits immediate appeal should
merit prompt action in secking Rule 54(b) certification. The
time for appeal does not begin to run until the order becomes
final.

Rule 54(b) certification can be useful not only for the party
who has lost and wishes to take an immediate appeal, but also
for the prevailing party. Do not neglect the value of a Rule 54(b)
certification in (a) gaining closure for your defendant client who
has been dismissed from an ongoing action or (b) enabling your
plaintiff client to begin collecting its judgment against one
defendant before its claims against other defendants are
resolved. The entry of final judgment under Rule 54(b) also
starts the post-judgment interest clock running. Burlingion
N.RR. v. Whint, 575 S0, 2d 1011 (Ala. 1990),

If the trial court
directs a final judg-
ment under Rule
54(b) unwisely or
in an inappropriate
case, the appellate
court may deter-
mine that the Rule
54(b) direction was
“improvidently
granted” and dis-
miss the appeal on
the basis that the
order is not final.

Does Your Order Qualify for
Appeal by Permission Under
Rule 5, Ala. R. App. P.7

To qualify for appeal by permission under
Rule 5, Ala. R, App. P, an order need not dis-
pose of a claim or party. It must, however,
“involve a controlling question of law.”
Therefore, while orders granting motions for
partial summary judgment can often be cer-
tified as final under Rule 54(b), Ala. R. Civ.
P, permissive appeals under Rule 5 of the
appellate rules may be taken from an order
denying a summary judgment motion, if the
order is based on a close question of law. See
Thompson Props. v. Birmingham Hide &
Tallow Co., 839 So, 2d 629 (Ala. 2002);
Coates v. Guthrie, 707 So. 2d 204 (Ala. 1997).
Other appropriate orders would be those
denying governmental immunity (man-
damus also available); denying a motion to
dismiss based on a forum selection clause,
Professional Ins, Corp, v. Sutherland, 700 So.
2d 347 (Ala, 1997); denying a motion to dis-
miss based on a settlement, Gates Rubber Co,
v. Cantrell, 678 So. 2d 754 (Ala. 1996); or
ruling on substantive law or choice of laws.

Rule 5 permissive appeals are available
only in “those civil cases which are within
the original appellate jurisdiction of the
Supreme Court.” Ala. R. App. P. 5{a). Thus,
Rule 5 does not apply to criminal cases or 1o
cases appealable to the court of civil
Appeals, such as domestic or workers' com-
pensation cases,

Obtaining permission to appeal under Rule

5 15 a two-step process: (1) obtaining a “certi-
fication” from the trial court for immediate
appeal, and (2) filing a “petition for permis-
sion to appeal” in the Alabama Supreme
Court. Each step has its own very specific
requirements and its own time limitation,

Like a direction of finality under Ala. R. Civ. P. 54(b), a Rule 5
certification may be entered by the trial court on its own
maotion. Usually, though, a trial court will not certify an order
for immediate appeal unless asked by one of the parties to do so.
To satisfy the Rule, the certification must state that, in the
judge’s opinion:

B “The interlocutory order involves a controlling question of law™;

B There is a “substantial ground for difference of opinion™ as to
the question of law;

B “An immediate appeal from the order would materially
advance the ultimate termination of the litigation”; and

B "The appeal would avoid protracted and expensive litigation.”
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In addition, the certification must identify the “controlling
question of law” to which it refers. Ala. R. App. P. 5{a).

Originally, Rule 5 provided no time limit for the trial judge to
certify interlocutory orders for immediate appeal. In 2001, the

Alabama Supreme Court adopted a new Rule
5{a)(1), Ala. R. App. P, which provides that
“[t]he presumptively reasonable time for
the trial judge to enter the certification .
.. 15 within 28 days of the entry of
the interlocutory order sought to
be appealed.” This is not a
jurisdictional time limit. If the
trial judge enters a certifica-
tion more than 28 days after
the order, however, the party
seeking to appeal must pro-
vide an adequate explanation
for the delay.

Once the trial judge enters
the certification, the party
secking to appeal has only 14
days to file a petition in the
Alabama Supreme Court,
The requirements for the
petition itself are exacting
and time-consuming, so the
process of preparing the peti-
tion must begin immediately. The
petition must contain statements of
the following:

B The facts necessary to understand the
controlling question of law, supported by
record references to the materials accompanying the petition;

B The question itself, as stated by the trial court in its certification;

B The reasons why a substantial basis exists for a difference of
opinion on the question;

B The reasons why an immediate appeal would materially
advance the termination of the litigation;

B The reasons why the appeal would avoid protracted and
expensive litigation; and

B If the trial judge’s certification was entered more than 28 days
after the original order, the circumstances constituting “good
cause” for the delay. Ala. R. App. P. 5{a)(1), (b).

The trial court will not prepare a record on appeal in response
to a petition for permission to appeal, so the only "record” avail-
able to the supreme court will be those materials submitted with
the petition. Rule 5, therefore, requires that the following papers
be included or attached to the petition:

B A copy of the order from which appeal is sought and any
findings of fact, conclusions of law and opinion relating to
the arder; and

B A copy of the certification required by Rule 5(a). Ala. R. App.
P.5(b).
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Petitions
for extraordinary
writs should be
filed only if no
other procedure
iIs available to
obtain appellate
review.

The cover of the petition should be white, the petition cannot
exceed 20 pages, and nine copies should be submitted to the
Alabama Supreme Court, along with a $50 check. The party
opposing immediate appeal may file an answer in opposition

within 14 days, addressing the reasons why per-
mission to appeal should be denied. If the
court grants the petition, more forms and
fees will be due, the record on appeal
will be submitted, and a briefing
schedule on the merits will fol-
low,

Most petitions for permis-
sion to appeal are denied, OF
the petitions that are granted,
only about half result in
reversal. It is not unheard of
for the supreme court to
decide, after briefing on the
merits, that permission to
appeal was improvidently
granted. For the 2002-2003
term, the supreme court
granted only 20 of the 56
petitions for permission to
appeal; seven of those resulted
in affirmance, and three were

dismissed. Only ten out of the
56 resulted in reversal. Because of
the costs and possible delay occa-
sioned by this procedure, it should be

reserved for special cases.

Is Your Order Appropriate
for a Petition Tfor Writ of
Mandamus or Prohibition?

Petitions for extraordinary writs should be filed only if no
other procedure is available to obtain appellate review. If the
order would qualify for certification of finality under Rule
54(hk), Ala. R. Civ. P, or certification for permissive appeal under
Rule 5, Ala. R. App. P, those avenues should be pursued. The
Alabama Supreme Court has said that in the “normal case” in
which a party may petition for permission to appeal, the appel-
late courts will not entertain a petition for a writ of mandamus.
Ex parte Burch, 730 So. 2d 143 (Ala, 1999).

Mandamus is a “drastic and extraordinary remedy.” Ex parte
Stare ex rel. C.M., 828 So. 2d 291, 293 (Ala. 2002). The petitioner
must show “(1) a clear legal right to the order sought; (2) an
imperative duty upon the respondent [the trial judge] to per-
form, accompanied by a refusal to do so; (3) the lack of another
adequate remedy; and (4) the properly invoked jurisdiction of
the court.” A writ can issue if the trial court clearly abuses its
discretion by acting in an arbitrary and capricions manner. Ex
parte Rollins, 495 S0, 2d 636 (Ala. 1986). In short, a simple abuse
of discretion will have to wait for another day.

Although these requirements are strict, mandamus petitions
can provide a means to challenge orders, actions or inactions




that could not otherwise be appealed. Some examples of proper
subjects for mandamus include;

B Denial of a motion for change of venue. Ex parte State ex rel,

C.M;

B Denial of a plea of double jeapardy. Ex parte Ziglar, 669 So.
2d 133 (Ala. 1995);

B Failure of a trial judge to rule on a pending motion or enter
judgment within a reasonable time. See Ex parte Monsanto
Co., 794 So. 2d 350 (Ala. 2001);

B Disqualification or refusal to disqualify an attorney or the

trial judge. Woodward v, Roberson, 789 So. 2d 853 (Ala. 2001);

Ex parte Lammon, 688 So0. 2d 836, 838 (Ala. Civ. App. 1996);

B A ruling on a discovery motion that results in undue hardship.
Ex parte Union Sec. Life Ins. Co., 723 So. 2d 34 (Ala. 1998);

B An order granting or denying a trial by jury. Ex parte Cupps,
782 So. 2d 772, 775 (Ala. 2000);

B Denial of a motion to amend a complaint. Ex parte Clarke C.
Yarbrough, 788 So. 2d 128 (Ala. 2000);

B An order granting or denying a motion to transfer venue, Ex

parte National Sec. Ins, Co., 727 So. 2d 788 (Ala. 1998);

B An order granting a motion to set aside a default judgment.
Ex parte King, 821 So. 2d 205 (Ala. 2001});

B Denial of a motion to dismiss based on lack of personal jurisdic-
tion. Ex parte Phase [l Constr., Inc, 723 5o, 2d 1263 (Ala. 1998);

B An untimely order granting a post-trial motion, Ex parte
Johnson, 715 So. 2d 783 (Ala. 1998); and

B An order denying summary judgment based on the pendency
of unnecessary discovery, Ex parte Wal-Mart Stores, Inc,, 689
S0, 2d 60 (Ala, 1997 );

A writ of mandamus generally will not issue to compel a trial
court to grant a motion for summary judgment, Ex parte Empire
Fire ¢ Marine Ins, Co,, 720 So. 2d 893 (Ala, 1998), to certify an
order as final under Rule 54(b}, Ala, R. Civ. P, or to certify an order
for immediate permissive appeal under Rule 5, Ala. R. App. P,

A writ of prohibition is a preventive, rather than corrective,
remedy to prevent exercise of excess jurisdiction by the trial
court and is issued only in cases of extreme necessity, Ex parie
Segrest, 718 50. 2d 1 (Ala. 1998).

A petition for a writ of mandamus or prohibition is filed in
the appellate court that would have jurisdiction over an appeal
from the case, Although there is no jurisdictional time limit,
Rule 21, Ala. R. App. P, has been amended to provide a “pre-

G n‘f’f;t Susan Andres
**“Phune 334-269- 1515 ext. 132
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sumptively reasonable” time for filing a petition for a writ of
mandamus or prohibition. The presumptively reasonable time is
the same as the time for taking an appeal, i.e., 42 days in most
cases. This presumptively reasonable time is not suspended by a
“motion to reconsider” the order af issue. Ex parte Troutman
Sanders, LLP, 866 50, 2d 547 (Ala. 2003),

Like a petition for permission to appeal, the requirements for
a petition for a writ of mandamus or prohibition are exacting.
The petition must contain:

B A statement of the facts necessary to understand the issues
presented by the petition;

B A statement of the issues presented and of the relief sought;

B A statement of the reasons why the wnt should issue, with
citations to supporting authority; and

B Copies of any order or opinion or parts of the record that
would be essential to an understanding of the matters set
forth in the petition;

B If the petition is filed beyond the “presumptively reasonable”
time, a statement of circumstances constituting good cause
for the appellate court to consider the petition, notwithstanding
the delay; and

B A certificate of service on the trial judge, as well as on counsel
for the other parties. Ala, R. App. B 21(a).

The petition, which cannot exceed 30 pages and should have a
white cover, must be filed in the appropriate appellate court
(number of copies depends on court), along with a $50 check.
The court will advise whether an answer to the petition should
be filed and will establish a deadline for any answer. Ala. R. App.
P. 21(b). The trial judge can decline to file an answer without
admitting the allegations of the petition; the parties other than
the petitioner are also considered respondents for purposes of
answering. Id. The appellate court also will advise whether and
when briefs should be filed and may schedule oral argument. Id.

A few years ago, writs of mandamus were relatively common,
because orders compelling arbitration and orders granting or
denying class certification could be challenged only by man-
damus. That is no longer the case. Although available statistics are
incomplete, it appears that the success rate for mandamus peti-
tions is even lower than that of petitions for permission to appeal.

Will Interiocutory Appellate
Review Delay the Upcoming
Trial or Otherwise Stay
Proceedings in the Trial
Court?

Sometimes, interlocutory appellate review is sought in the mis-
taken belief that the filing of a mandamus petition or a petition
for permission to appeal will automatically delay proceedings in
the trial court. A party hoping to trigger the continuance of a trial
generally will be disappointed. The filing of a mandamus petition
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does not automatically stay the trial court proceedings, nor divest
the trial court of jurisdiction, If a stay of proceedings below is
necessary to afford meaningful relief, a motion for stay should be
filed in conjunction with the mandamus petition, See, e.g., Ex
parte State ex rel. C.M,, 828 So. 2d at 293,

A petition for permission o appeal likewise has no affect on
the proceedings below. If a petition for permission to appeal is
granted, however, or if an interlocutory appeal is permitted of
right, a partial stay is effected. The Alabama Supreme Court has
said, **|The general rule [is] that jurisdiction of a case can be in
only one court at a time.’. . . “While a case is pending in an
appellate court, the trial court may proceed in matters entirely
collateral to that part of the case that has been appealed, but can
do nothing in respect to any matter involved on appeal that may
be adjudged by the appellate court.”™ Ex parte Webb, 843 5o0. 2d
127, 130 (Ala. 2002).

A party seeking the trial court’s certification of an order for
permissive appeal under Rule 5, Ala. R, App. P, should consider
asking for a stay as part of the same motion. Otherwise, a
request for stay can be made by separate motion. Rule 8(b), Ala,
K. App. F., dictates that a motion for stay ordinarily should be
addressed first to the trial court. A motion to stay can be filed in
the appellate court if the trial court denies or fails to rule on a
requested stay or if asking the trial court to stay the case is not
“practicable.” In a true emergency, the appellate court will con-
sider an “emergency” motion for stay. Ex parte Liberty Nat'l Life
Ins. Co., 825 So. 2d 758, 761 (Ala. 2002).

Although preliminary injunctions are appealable of right, an
appeal does not stay the effect of the injunction or divest the trial
court’s jurisdiction to enforce it. Stay of the injunction may be
sought in the trial court under Rule 62(c}, Ala. R. Civ. P, but the
court should require a bond or other security. If the trial court
denies relief, a motion may be filed under Rule 8, Ala. R. App. P.

LConclusion

If you find that none of these avenues for immediate review
seems to apply to your case, you are not alone. Because of the
policy against "piecemneal appeals,” the opportunities for appel-
late review of interlocutory orders remain limited, and most
orders simply do not qualify. Moreover, unsuccessful efforts to
appeal in the midst of trial court proceedings can be costly in
terms of time, money, and goodwill. If immediate appellate
review is available, however, it can sometimes lead to earlier suc-
cess on the merits or avoid unnecessary proceedings. Knowing
which procedure to use and using it correctly can improve the
odds, while minimizing the costs to your client. m

Susan 5. Wagner

After graduating from the Unsversity of Alabama Sehool of Law sod
clefking for Unfed Stales Digtct Judge Sam C. Pomter, Je, Susan §
Wagner joinad the Birmangham firm of Borkowitz, Lefkovits, lsom &
Eushner, in 2003, the firm merged to form Baker, Donetson, Beamman,
Calchwoll & Barkowstr PC, with oifices across the southeast. Wagner
i5 & former chair of the Appallatn Praciice Section und the Business
Torts & Antitrust Section of the Alabama State Bar
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[imes are changing and we d like to hear from you!

The Bar Directory of the Alabama State Bar is one of the
most utilized services provided to you as a member. To
keep in step with the needs of you and your staff, we
would like to know how to make the online directory
more efficient and user friendly.

Many bar associations are going exclusively online
instead of a hard-bound version. This saves the cost of
printing a paper directory and ensures that the informa-
tion is up to date. Currently, our online directory lists
only member contact information.

Please take a moment to survey your staff and let us
know your thoughts.

How often do you use the printed directory?

How often do you use the online member directory? ___

Would you use the online directory more frequently if
it contained:

Alabama State Bar Organization, Programs and Operations
Alabama Rules of Professional Conduct
7] Alabama Standards for Disciplinary Procedure
[ 1 Alsbama Standards for Imposing Lawyer Discipline
Attomey Rosters
[ 1 The Courts and Administrative Officers
[l Alabama Law Schools
'] Alabama Specialty Bars
T JClient Securityfond Rules
egal Servics G
MCLE Rutes & Regt
Membership Services .
Pro Hac Vice Admission Rules
s of Specialization
) . State Bar Associations

What other information other than that listed above,
would you like to see included as part of an electron-
ic/online directory?

Please fax or mail your completed survey to 334-261-6310 or to
Susan Andres, director of communications, PO. Box 671,
Montgomery, AL 36101. This survey is also available onfine on
the members page of www.alabarorg

Please note: There will be no 2004
Alabama Bar Directory. It will be a
combined edition (2004-2005) and

will be published in February 2005.
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Rasa Garhardt

* The late Rosa Gerhardt, who was the
first woman to be elected president of
the Mobile Bar Association, recently
was inducted into the Alabama
Women's Hall of Fame.

Gerhardt, who died in January 1975,
graduated from the Cumberland
School of Law in Lebanon, Tennessee

in 1930 and became MBA president in
1948. Mary Margaret Bailey, a Mobile
attorney, nominated Gerhardt for the
Hall of Fame honor,

As Bailey explained, to be elected to
the position of president of the MBA
in the 1940s, when the profession was
almost completely male-dominated,
“really says something about what kind
of woman she was.”

In 1945, Gerhardt began working
part-time as a federal court reporter,
but gradually worked that into a full-
time position, while practicing law less
and less. After her retirement, she went
back to the practice of law for a short
time, until her health declined. She
died in 1975.

Gerhardt was also elected president
of the Mobile Business and
Professional Women's Club in 1941.

Ernestine Sapp, Alabama State Bar ABA
House Delegate, was one of four recipi-
ents of the National Bar Association’s
2004 Gertrude E. Rush Award, This
award commemorates the life of Rush,

Rasa Gechardt’s family members and frends gather at the Alsbara Wmen's Half of Fame at Judson Collage in Marion



the only woman founder of the
National Bar Association, as well as the
other founders and their commitment
to law and service. Sapp, a partner with
the Tuskegee firm of Gray, Langford,
Sapp, McGowan, Gray & Nathanson,
currently serves as the president of the
Hugh Maddox American Inns of Court
in Montgomery. She also has served as
chair of the NBA's foundation, the
National Bar Institute,

* The Alabama house and senate have
approved a joint resolution naming the
Alabama Judicial Building in
Montgomery after former chief justices
and a U.S. Senator who left their
marks. The resolution names the
building the Heflin-Torbert Judicial
Building after former Chief Justice and
LS. Senator Howell Heflin of
Tuscumbia and former Chief Justice
C.C. Torbert, Jr. of Opelika.

ABA Gertrudie Rush IO dward Wonorees: [ief? 1o nght] Franie Muse Fraeman Dean Alce Gresham Suliock; Emesnne § Sapg and!
Congressean Jofn R [pwia

HirTiny- Torbwr? Jodicial Burkding

* Retired District Court Judge Clyde
Traylor was recently awarded the
Alabama Child Support Association’s
Judge of the Year award for his ont-
standing service in the child support
arena for 2003-2004. Judge Traylor
began his career as a jurist serving 18
years as a municipal judge for the Ciry
of Fort Payne. He was appointed
DeKalb County District Judge in May
1988 by Governor Guy Hunt, He
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District Attomey Mike 00ell {i) presants Jupe e Clvde Tradar will nis award

served in that capacity until his retire-
ment in January 2003. Judge Traylor is
the first retired judge to win this award
and he is the first district judge to take
over full responsibility for hearing and
deciding all DHR child support cases,
even those normally handled by the
local circuit judges.

Regwald T Hamner
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District Attorney Mike O'Dell was
given the honor of presenting the
award due to his selection as recipient
of the 2002 John Hulet Lifetime
Achievement Award.

The University of Alabama National
Alumni Association recently named
Reginald Turner Hamner the 2004
Distinguished Alumnus Award Winner
for his contributions to the University
and the NAA. Hamner also served as
executive director of the Alabama State
Bar for 29 years, and is now deputy
clerk for the U.5. District Court in
Montgomery.

Samford University’s Cumberland
School of Law honored Florida Attorney
General Charlie Crist and Mobile attor-
ney Marion Quina recently during its
annual reunion weekend.

Crist, named distinguished alumnus,
is a 1981 Cumberland graduate and

Crigt roceeves award from
Combarfand Daan John 5. Carmil

Duinz receives awa from Deam
Caryod,

was elected Florida's first Republican
attorney general in November 2002,

Quina, a 1974 Cumberland graduate
and a partner in the Mobile firm of
Lyons, Pipes & Cook, is chair of the
Law School Advisory Board. In recog-
nition of his 30th reunion year, Quina
led his classmates to establish the Class
of 1974 Scholarship Committee:

Charles Hoffman, a Mobile attorney who
is still practicing at age 94, was recently
honored by the Mobile Bar Association as
the state’s oldest active lawyer.

Hoffman was born in Mobile in
1909 and attended Georgia Tech and
Emory Law School. Before graduating
from Emory, though, he took and
passed the Alabama State Bar examina-
tion. Hoffman opened his office in
1931 in the First National Bank
Building in Mobile. ]
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* Jisit us online now

www.alabar.org

What You Never Learned In Law School:
How To Be A Litigation Lawyer! o

Presented By: M. Warren Butle

ol
Lyons, Pipes & Cook, P.C.
Mobile, Alabama

r, Esquire

This 2-day course, approved by the Mandatory Continuing Legal Education Commission of Alabama for a
maximum of 120 hours credit, is designed (o nccelerate the learning process for litigation assoclates. The
nssociates will be taught how to pro-actively handle a lawsuil from the time the file is opened through the
investigation stage, the discovery process, and trial preparation. They will also be taught how to effectively
report information to clients and be specific and detailed in their time entries (o decrease client reductions
in their overall hilling. The course will make associales more efficient and independent, and therefore,
allow firms to better serve their clients and become more profitable.

mina ta Your Area in 2004 * "Where was this program
s Sesed it when 1 was a For reglatration information: pleass
| ‘u .. . f-.d a first year lawyer? Ak A T ot Ot N
August i website 3 " 1
Mobile, Alabams - contact Alice Barron
e p _1_'d * “This should be a y o _:
Avgust S0-31 required seminar for at Lyons, Fipes & Cook
all new associates!” By Phonar (251) 452-4381

Jackson, Misslssippt
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By Robert L. McCurley, Ir.
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Legislature’s 2004
Regular Session Ends

he Alabama legislature adjourned

Monday 17, 105 days after it first

convened. There 1,397 bills intro-
duced, of which 317 passed. Most of
these affected one county or one state
agency. Although lawyers may be inter-
ested in a local bill or a bill dealing with
a particular agency, I have chosen to dis-
cuss only 24 bills that may be of general
concern to lawyers.

Alabama Law Institute
Bills

Uniform Commercial Code Article 1-
“General Provisions” (5B 68) and UCC
Article 7-"Documents of Title” (SB 168)

Both passed the legislature and will be
effective January 1, 2005,

The Alabama Uniform Securities Act,
Alabama Trust Code and Alabama
Uniform Residential Tenant Act all were
reported out of committee, but were not
enacted. For copies of any of our bills
with their commentary, please consult
our Web site at: www.ali.state.al us,

Criminal Law

SB-58—Interstate Compact for Juveniles

Creates a new interstate compact for
juveniles whereby juveniles committing
offenses in one state but escaping or run-
ning away to another state will be

returned to the state in which they reside.

This will replace Alabama Code Section
42-2-1 et. seq., and is not effective until
the 35 states have adopted the compact.

HB-4-Custodial Sexual Misconduct

Any prison or jail employee who engages
in sexual conduct with a person who is in
their custody commits this felony.

HB-113-Charitable Theft

A new crime of theft of property is
created which includes the taking of a
donated item left on the property of a
charitable organization or near a charita-
ble organization’s container and it
amends §13A-8-2.

HB-539-Pardon and Parole
Section]5-22-36 is amended to provide
that notices of parole hearings that must be
sent to victims are to be mailed to the last
address of the victim in the Board's files.

SB-385~-Controlled Substance

Section 20-2-190, relating to the pos-
session of ingredients to be used in
unlawful manufacturing of a controlled
substance, is amended.

Commercial

SB-68-UCC Article 1-"General
Pravision”

Makes conforming amendments to the
first Article of the Uniform Commercial
Code relative to definitions and general
provisions to coincide with amendments
previously made in other articles that
have been revised over the past 12 years.
(See AL Lawyer Article May 2004)

SB-168-Uniform Commercial Code
Article 7- "Daocuments of Title”

Brings current the Article previously
known as Warehouse Receipts, (See AL
Lawyer Article May 2004)

HE-684—Uniform Disposition of
Unclaimed Properties Act

Revises the current unclaimed proper-
ty law §35-12-20 et. seq., which concerns
the receipt and disposition of unclaimed



property that has been reported to the
state treasurer.

Probate Trusts and
Estates

HB-38-Anmuities

Amends §27-15-28.1 relating to the
minimum interest rate for individual
deferred annuities to allow a contract
owner to request a paid up annuity bene-
fit or allow companies to defer payment
upon a written request.

HB-39—Trusts

Amends §19-3-328 to clarify certain
statutory prohibitions concerning actions
by trustees of express trusts,

SB-142-Marriages

Amends §30-1-7 1o allow judges of
probate to perform marriage anywhere in
the State of Alabama,

SB-169-Involuntary Commitments

To require an order for involuntary
commitment of a person to be forwarded
to the Criminal Justice Information Center
and subsequently to the National Instant

Criminal Background Check System.

Family

HB-3-Child Support Payments

This authorizes the court to provide
for rebate of interest entered on delin-
quent child support payments under cer-
tain circumstances with the rebate being
applied retroactively.

SB-228-Foster Parents Bill of Rights Act
Establishes such an Act through the
Department of Human Resources.

SB-245-Adult Adoption

Amends §26-10A-6 10 provide that an
adult may be adopted under certain cir-
cumstances.

County Government

SB-331-County Conmission Vacancies
Amends §11-3-6 to authorize the legis-
lature by local law to provide a manner for
filling vacancies in the office of county

commissioner,

Real Estate

HB-405-Onit-of-State Admowledgments

Amends §35-4-26 relating to who is
authorized to take acknowledgments in
other states and foreign countries for
members of the armed services, and to
cure any defect of those previously filed.

HB-534-Deed Recording

Amends $35-4-62 1o allow for the
recording of a deed mortgage etc. in
counties that have more than one court-
house in cither division and require that
the record be electronically stored and
indexed for retrieval from either of the
courthouses or courthouse annexes.

SB-304-Revolving Line of Credit
Amends $40-22-2 to provide for
recording fees on mortgages securing

revolving lines of credit,

Unemployment
Compensation

HB-169-Unemployment Compensation
Weekly Benefirs

Amends §26-4-72 to provide a $10
increase on unemployment weekly benefits.

Bar, Courts and
Lawyers

HB-90—Semior Judge Status

Provides any circuit court or district
court judge who has served for ten or
more years and who retires, except for dis-
ability, may be appointed as a senior judge
for special cases or temporary assistance,

HB-303-Income Tax Set Off

Amends §40-18-10 to provide the judi-
cial system, may set off from any income
tax return refund owed a taxpayer to collect
fines and court costs owed by the taxpayer.

SB-154-Bar Commissioners

Amends §34-3-40 to provide for nine
additional at large members of the state
bar Board of Commissioners who shall be
selected to represent the racial, ethic, gen-
der, age, and geographical diversity of the
membership of the Alabama State Bar.

HB-308-Court Costs

Amends $12-19-71 and §12-19-72 to
increase the filing fees for civil cases in
circuit and district courts. The Act pro-
vides varying docket fees depending on
the amount of the suit filed, number of
parties and action taken,

For more information, one may access
this on the legislature’s public Web site at:
alssdb legiskinire.state.al ss/acas/ ACASLogin.asp.

For more information about the
Institute or any of its projects, contact
Bob McCurley, director, Alabama Law
Institute, at PO, Box 861425, Tuscaloosa
35486-0013, fax (205) 348-8411, phone
(205) 348-7411 or visit our Web site at
www.ali.state.al.us, =

CLE

OPPORTUNITIES

The Alabama Mandatory CLE
Commission continually evaluates and
approves in-state, as well as nation-
wide, programs which are maintained in
a computer database. All are identified
by sponsor, location, date and specialty

area. For a complete listing of current
CLE opporiunities or a calendar, contacl
the MCLE Commission office at (334)
263-1515, extension 117, 156 or 158, ar
You may viéw a

complete listing of

current prugrams at
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Law Partners of Substitute
Municipal Judge May Represent
Clients In Municipal Court
Provided Said Matters Are
Completely Unrelated to Those
Wherein Partner Presided as

Substitute Judge

Question:

“The City of Anywhere has a full-time
municipal court judge. | am one of four
attorneys designated by the City Council
to serve as a substitute judge on the rare
occasions when the full-time judge is on
vacation, or is otherwise unavailable. We
are paid by the hour. To the best of my
memory, | have been asked to substitute
on three or four afternoons and one or
two morning sessions over the past year.

“Once I was designated a substitute
judge, [ stopped taking any city court
cases. My question, however, is whether
my designation as a substitute judge on
this rare basis would disqualify ather
members of my firm from representing
city court clients? We obviously check
before | substitute to ensure that no one
has a case on the same day.”

Answer:

The Alabama Rules of Professional
Conduct allow your law partners to rep-
resent criminal defendants in municipal
court, even though you serve as a substi-
tute municipal court judge, provided that
the matters wherein your law partners
represent these criminal defendants are
completed unrelated to those wherein
you presided as a substitute judge.

Discussion:

The Disciplinary Commission, in RO-
91-18, dealt with the issue of whether a
lawyer was prohibited from representing
applicants before a state agency licensure
board where that lawyer's partner served as
a hearing officer. The Commission held
that the lawyer could represent applicants
before this same licensure board even
though the lawyer’s partner served as a
hearing officer for that same agency, pro-
vided that the representation involved mat-
ters completely unrelated to those in which
the partmer presided as a hearing officer.
Quoting from RO-89-115, the
Commission determined that if the matters
are unrelated, representation would not be
prohibited subject to consent by both par-
ties involved, and the attorney’s determina-
tion that he could render undiluted and
vigorous representation to the client.

In RO-84-190, the inquiring attorney
served as a municipal jucge, The lawyer
had been contacted by a police officer of
that same municipality, concerning pos-
sible representation of him in a criminal
case in circuit court. The case arose out
of the shooting and killing of a suspect
while fleeing from police officers, one of
whom was the lawyer’s prospective client.

The Disciplinary Commission deter-
mined that there would be no ethical



impropriety in the lawyer representing
the police officer should he be indicted,
and in representing the city should a civil
suit be filed against the city by the per-
sonal representative of the slain man if,
in the capacity as a municipal judge for
that same city, the lawyer did not and
would not act upon any facet of the mer-
its concerning the possible indictment or
civil suit against the city.

Acknowledgment is made of Rule
1.10(a) of the Alabama Rules of Professional
Conduct, which states:

“Rule 1.10 Imputed Disqualification:
General Rule

{a) While lawyers are associated in
a firm, none of them shall
knowingly represent a client
when any one of them practic-
ing alone would be prohibited
from doing so by Rules 1.7,
1.Blc), 1.9 or 2.2.7

However, the Disciplinary Commission
interprets this rule to apply to general
conflicts questions and issues, since the
rules specified in 1.10{a}, with the exclu-
sion of Rule 2.2, deal with conflict of
interest.

While there would obviously be a con-
flict in your handling representation of
criminal defendants in municipal court
wherein you preside from time to time as
a substitute municipal judge, such a con-
flict would appear to be more personal in
nature, rather than firm-wide and, thus,
not imputed to your law partners.

Due to the personal nature of this con-
flict, and the conflict not being imputed
to your remaining law partners, your law
partners are therefore not prohibited
from representing criminal defendants in
the same municipal court where you,
from time to time, preside as substitute
judge, provided that the matters being,
handled by your law partners are in no
way related to those matters which are
presided over by you in your capacity as
substitute judge,

The Disciplinary Commission would
also encourage you to disclose 1o the gov-
erning body of the municipality thai
employs you in this substituie municipal
court judge capacity that your law part-
ners will continue to represent criminal
defendants in municipal court, but only
in those cases in which you have absolute-
ly no connection or participation,

This determination is consistent with a
previous decision of the Disciplinary
Commission, specifically, RO-93-12,
wherein the Commission determined
that a lawyer could represent clients
before a state agency even though that
lawyer’s partner served as a hearing offi-
cer for the agency, provided that the
lawyer’s representation involved maiters
completely unrelated to those in which
the partner presided as a hearing officer.
The Commission relied upon Opinion
1990-4 of the Committee on Professional
Ethics of the Association of the Bar of
the City of New York which had held that
a lawyer or members of his firm could
not represent claimants before a
Commission for whom the lawyer served
as an administrative law judge or a medi-
ator. The qualification was that the
lawyer served frequently and repeatedly
as a part-time administrative law judge
for this agency, On the other hand, the
opinion also held that the lawyer and
members of his firm would be allowed to
represent claimants before this same
commission if the lawyer served only occa-
sionally and sporadically as a judge pro
tempore.

The Commission also pointed out,
consistent with other opinions and pro-
visions of the prior Code of Professional
Responsibility, that the frequency of a
lawyer as a part-time judge or adminis-
trative hearing officer would dictate
whether that lawyer or his law partners
could represent clients before those same
agencies or boards.

The Commission would reference Rule
8.4, which concludes that it is profession-
al misconduct for a lawyer to state or
imply an ability to influence improperly
a government agency or official. Pursuant
to this provision, the Commission obvi-
ously considers the frequency of appear-
ance as administrative law judge or hear-
ing officer a primary factor in determin-
ing whether the law partners of such a
hearing officer or substitute judge could
represent clients before the same agency
or tribunal.

Absent such frequency, the Commission
is of the opinion that your infrequent serv-
ice as substitute municipal court judge does
not prohibit your remaining law pariners
from handling cases for clients appearing
in this same court provided that you are in
no way involved in or connected with said
proceedings. [RO-1999-03] ]
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Notices to Show
Cause

* Motice is hereby given to
William Donald Kelly, Jr., who
practiced law in Columbus,
Georgia, and whose where-
abouts are unknown, that pur-
suant 1o an order to show
cause of the Disciplinary
Commission of the Alabama
State Bar, dated April 2, 2004,
he has 60 days from the date
of this publication {July 15,
2004} to come into compli-
ance with the Mandatory
Continuing Legal Education
requirements for 2003.
Noncompliance with the
MCLE requirements shall
result in a suspension of his
license. [CLE No. 03-137]

+ Stephen Daniel Phillips,
whose whereabouts are
unknown, must answer the
Alabama State Bar's formal
disciplinary charges within 28
days of July 15, 2004 or, there-
after, the charges contained
therein shall be deemed
admitted and appropriate dis-
cipline shall be imposed
against him in ASB nos. 03-
129(A) and 03-130(A) before
the Disciplinary Board of the
Alabama State Bar, [ASB nos,
03-129(A) and 03-130(A)]
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Reinstatements

* The Alabama Supreme Court entered
an order based upon the decision of the
Disciplinary board, Panel 111, reinstating
Centreville attorney Richard Michael
Kemmer, Jr. to the practice of law in the
State of Alabama, effective April 12,
2004. [Pet. for Rein. Mo, 04-01]

+ The Disciplinary Board, Panel 11, upon

hearing the petition for reinstatement
of Dothan attorney Stephen Glen
McGowan, ordered that McGowan be
reinstated to the practice of law in the
State of Alabama, effective March 12,
2004. (McGowan was suspended for
two years, effective September 29,
2000.) The board's order, dated
February 19, 2004, was adopted by the
Alabama Supreme Court on March 16,
2004. [Pet. No. 03-10]

Disbarment

* The Alabama Supreme Court adopted

an order of the Disciplinary Board,
Panel IV, disbarring Heflin attorney
Wayne Harris Smith from the practice
of law in the State of Alabama effective
March 29, 2004. On March 5, 2004,
Smith entered an “affidavit of consent
to disharment™ in the above-referenced
complaints. Following is a summary of
the complaints;

ASB No. 02-243(A)-On August 16,
2000, the Disciplinary Commission
dismissed the complaint in ASB No.
00-116(A) and directed Smith to meet
with Laura Calloway, director, Law
Office Management Assistance pro-
gram (LOMAP). On September 5,
2000, a letter was sent to Smith direct-
ing him to contact Calloway. In a
memo provided by Calloway to this
office, she stated that Smith did not
comply with her August 26, 2002 rec-
ommendations. She also stated that
based on his personal appearance, and
the appearance of Smith's office, it
could be possible that he was suffering
from depression. Smith had to be writ-
ten or called numerous times before he
would respond to the bar's requests for
information. Smith violated rules 3.4,
8.1(b) and 8.4(g), Alabama Rules of
Professional Conduct.

ASB No. 01-272(A)-5mith received a
check in or about January 1998, in the
amount of $157,500 from Betty Cosper.
Smith had been named as trustee for the
“irrevocable” “Betty Cosper Family
Trust.” Smith was to invest the money
and pay Cosper a monthly income.
Cosper stated that she could not get an
accounting of her funds from Smith,
although he had been making monthly
payments to her. Cosper had also hired
another lawyer for purposes of getting
an accounting of the investments made
by Smith for Cosper. That attorney was
unable to get Smith to comply with a
request for documentation on any
investment accounts. Smith failed 1o
provide the bar with any adequate and
detailed accounting of his handling and
investment of Cosper’s funds. Smith
violated rules 8.1(b) and 8.4{g),
Alabama Rules of Professional Conduct,

ASB No, 03-267(A)-In a complaint
received May 28, 2003, Jonathan Joanes
of Chicago stated that on March 25,
2003, his bank transferred $500 to
Smith’s trust account, as part of a dia-
mond investment. Joanes never received
any money from this investment and
Smith would not communicate with
him. Smith did not respond to requests
from the bar for information within the
allotted time. On July 21, 2003, Smith
faxed a letter to the bar in which he
admitted that he was allowing third
parties to use his attorney’s trust
account as a conduit for an investment.

“He, Larry Stephens and Vernon
Banks were involved in the situation
discussed by him (Joanes). The money
was received by me on behalf of these
parties and given to Mr. Banks on
behalfl of Mr. Joanes.

“I have stopped any funds relative to
Mr. Banks or Mr. Stephens from coming
to me and informed them that they must
make settlement or agreement in this sit-
uation. | now receive no funds on behalf
of Mr. Banks or his related parties.”

Afterwards, the bar requested that
Smith supplement his letter with ™.,
more specific information concerning
the transaction between Joanes,
Stephens and Banks, together with a
detailed account of your role and par-
ticipation in the matter” Smith failed
to respond. Smith violated rules 8.1(h),



8.4(b), 8.4(c) and 8.4(g), Alabarma
Rules of Prafessional Conduct,

ASB No. 03-101(A)-On or about
March 21, 2003, the Office of General
Counsel received information and doc-
uments indicating that Smith’s cousin,
Vernon Banks, was using Smith's trust
account as a conduit for funds con-
tributed by investors in an investment
scheme. Smith did not respond to a let-
ter from Assistant General Counsel Gil
Kendrick requesting an explanation
pursuant to previous information
received regarding a similar incident,
Additional letters were mailed and/or
faxed to Smith. By the date of the for-
mal charges, Smith had failed to
respond with any information regarding
this possible trust account impropriety.
Smith violated rules 8.1(b) and 8.4(g),
Alabama Rules of Professional Conduct.

ASB No. 03-291(A)-Lucille White
retained Smith to represent her in a
divorce and paid him $550. The
divorce was not completed, Smith
failed or refused to respond to requests
from the bar for an explanation. Smith
violated rules 1.3 and 8.1(b), Alabama
Rudles of Professional Conduct, [ASB
nos. 01-272(A), 02-243(A), 03-101(A),
03-267(A), and 03-291(A) (formerly
CSP No. 03-1192(A)]

Suspensions

* The Supreme Court of Alabama adopt-
ed the order of the Disciplinary Board,
Panel IV, dated October 1, 2003, sus-
pending Phenix City attorney Danny
Lawrence Dupree from the practice of
law in the State of Alabama effective
April 15, 2004, for a period of 91 days,
Dupree was once also licensed to prac-
tice in Georgia and Florida. On April
23, 1992, Dupree was disbarred by the
Supreme Court of Georgia. Under Rule
25, Alabama Rules of Disciplinary
Procedure, Dupree was required to
“promptly inform” the Office of
General Counsel of his disbarment.
Dupree never notified anyone in the
Office of General Counsel of the
Alabama State Bar about his being
subjected to the disciplinary action in
Georgia. On May 6, 2002, the Office of
General Counsel of the Alabama State
Bar received documents from the
Supreme Court of Georgia indicating
Dupree’s disbarment in that state. In
1987, disciplinary proceedings were
initiated against Dupree in Georgia. In
1992, the Supreme Court of Georgia
entered a per curiam order disbarring
Dupree from the practice of law for the
alleged mishandling of settlement pro-

ceeds. Panel IV found Dupree guilty of
rules 2 and 25, Alabama Rules of
Disciplinary Procedure, and Rule
8.1(b), Alabama Rules of Professional
Conduct. [ASB No. 02-120(A)/Rule 25,
Pet. No. 02-01)

On June 24, 2003, the Disciplinary
Commission of the Alabama State Bar
accepted Huntsville attorney David
Ashby Thomas’ conditional guilty plea
to violating Rule 8.4(b), Alabama Rules
of Professional Conduct, and ordered
that he be suspended from the practice
of law in the State of Alabama for a
period of one year, with the imposition
of said suspension to be suspended and
held in abeyance pending Thomas' suc-
cessful completion of a two-year proba-
lionary period. As a condition of pro-
bation, Thomas was ordered to serve 90
days of his suspension effective June 24,
2003. Thomas failed to abide by the
terms and conditions of probation, and
on January 24, 2004, consented to revo-
cation of probation, Thomas was
ordered to serve the remainder of his
one-year suspension effective January
27, 2004, with credit for 90 days for the
period of suspension served between
June 24, 2003 and September 22, 2003
[ASB No. 03-64(A))
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Disciplinary

NOtlces Continued from page 271

Public Reprimands

= On September 12, 2003, the Disciplinary
Commission of the Alabama State Bar
granted a partial reconsideration of the
discipline previously determined in con-
nection with the complaint filed by
Deputy Sheriff Mitchell McRae of the
Maobile County Sheriff's Department
against Mobile attorney James Murray
Byrd. The discipline agreed to by Byrd
consists of a public reprimand without
general publication and documented
proof of Byrd's obtaining counseling for
anger management for violation of Rule
8.4(g), Alabama Rules of Professional
Conduct. On October 18, 2002, Byrd
attended a bond hearing for one of his
clients before a judge of the Mobile

County District Court. Bond was denied,

and Deputy McRae left the courtroom
for the magistrate’s office in order to sign
a warrant on Byrd's client. Byrd later
appeared at that office and asked Deputy
McRae for a copy of the police report.

He teld Byrd that he would have to get it
from the district attorney. At that point,
Byrd began to engage in highly unac-
ceptable conduct for a lawyer. Byrd asked
Deputy McRae's name and when he gave
Byrd his business card, Byrd threw it
back in his face, Byrd also directed a
number of very profane remarks to
Deputy McRae. According to McRae and
other witnesses, Byrd also approached
him in a threatening manner, standing
within a few inches of his face while
repeating that he “be a. . .man!" Deputy
McRae did not know Byrd prior to this
incident. [ASB No. 03-003(A)]

* Selma attorney George E. Jones, 111

received a public reprimand with general
publication on April 2, 2004 for violating
rules 1.1, 1.3, L.d(a), 1.4(b}, and 1.5(b)},
ARPC,, and was also ordered to make
restitution in the amount of 51,500,
lones was retained to represent a client in
a divorce matter. Three and one-half
years later, the client was not divorced.

Jones did little or no work in the matter
and caused unnecessary delay. A1 one
point during the representation, he lost
the file and had to obtain copies of docu-
ments from opposing counsel.

The client also retained Jones to rep-
resent her in an unemployment matter,
Jones neglected that matter. He failed
to communicate to the client the basis
or rate of his fee within a reasonable
tj:]'l'll.: E.ﬂﬂl' cr::lmmc'ncing rEP‘rEanlﬂt.lﬂll'.l.
Jones also failed to communicate with
the client concerning the status of both
matters. [ASB No, 03-18{A)]

Pell City attorney James Calvin
MeclInturff received a public reprimand
with general publication on April 2,
2004 for violating rules 1.3, 3.6 and
8.4(b) 9d) and (g), A.R.P.C. McInturff
revealed information concerning a
juvenile court case to a reporter with
the Birmingham News in violation of
Alabama Code Section12-15-100. [ASB
No. 03-79(A}] |
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Someé Words of

)

/Gratitude,,

abama Lawyer Assistance
Program helps lawyers, judges and
law students suffering from addic-
tions and other mental health illness
Many times seeking help from ALAP is a
last resort. The behaviors associated with
these illnesses are not a result of weak or
bad character, but, rather, the result of a
disease process. Below is one lawyer’s
personal account with addiction and his
journey to get well, Testimonials offer
hope to lawyers in need. It is important
to know they are not alone; however,
unfortunately, too many succumb to the
disease and die before ever experiencing
the joy of recovery,
| am an alcoholic, a drug addict and a
compulsive gambler. | am also a lawyer
who has used television, reading, exercise,
food, sex, and probably other substances
and activities to escape from anything
that | found painful or even unpleasant.
In the late summer of 1996, 1 was find-
ing everyvthing about life jtself to be quite

painful and unpleasant. A year before, as
a direct result of my addictions, my wife
of 24 years had divorced me. 5o, now |
was drinking almost everyday and 1 was
gambling when I had the money to do so.
For the most part, 1 had abandoned my
three wondertul daughiers, my brothers
and sisters, my father, and all of my
friends. In my sick, alcoholic mind, aban-
donment seemed like the natural course
of action because | owed most of them
money and | really did not want to face
them. | was neglecting my law practice. |
was consumed with the guilt of the things
| had done in the past and with the fear
of what was to come in the future.
Actually, | did have three friends left.
T'hese three friends were also my three
gods—alcohol, drugs and the racetrack.

In late August 1996, | walked out of my
law office. 1 left behind my client’s files,
my furniture, my law library, my com-
puter, and everything else that had any-
thing to do with my practice. More

importantly, though, | left behind some-
thing that it would take me many years
to recover-my self-respect. It was the
beginning of a horrendous journey that
would continue for a period of over
years=until November 6, 2002. When |
left that day, | vowed to myself that |
would never return to that office nor
would | ever return to the practice of law.
I never did return to that office. Today,
though, it is my fervent hope that some-
day [ will be allowed to return to the
practice of law.

I suffered a lot of self-induced misery
and caused a lot of problems, both for
mysell and for others during those six
years. | bounced around from menial job
to menial job. | landed in jail on a couple
of occasions on alcohol-related charges. |
went to two treatment centers and actual-
ly stayed sober, one time for eight months
and another time for 17 months, 1 would
always return to alcohol, though, or to

5, or to gambling, or to anything that
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would numb my senses and my feelings
about what my life had become.

In 1997 it was suggested that | contact
the director of the Alabama Lawyer
Assistance Program, Jeanne Marie Leslie.
I did so. Jeanne Maric seemed eager to
help, but she also mentioned the word
“accountability” and phrases like “rigor-
ous honesty” and "facing my problems.” |
quickly lost interest. I would tell people
that I really did not like the idea of ask-
ing for help. The truth was that I really
did not like the idea of doing the things
that the people who were willing to help
would require me to do. So, the horren-
dous journey continued.

In October 2001, 1 met with a longtime
member of Alcoholics Anonymous by the
name of John. 1 told him my woeful tale
of everything | had lost, my family, my
friends and my law practice. | told him
that | was homeless, deep in debt and
virtually unemployable. 1 sensed that he
had heard this sort of story before.
Together, we called Jeanne Marie, and
again, Jeanne Marie was ready to help.
They agreed that it really came down to a
simple choice, I could go on like I was to
the bitter end, blotting out the conscious-
ness of my intolerable situation or 1
could accept the help they were offering,
follow the steps that they were suggesting
and have my life restored. The choice
seemed obvious to them. In the true
alcoholic tradition, | said, “Well, let me
go home and think about it." ( The irony
that was pointed out to me was that [
had no home).

At about this same point in time, I was
talking to a friend of mine by the name
of Jane, She told me that she could not
just stand by and watch me kill myself
with alcohol. | remember my response. |
said, "You don't have to worry about that.
I died five years ago.” And indeed, in my
mind, and more importantly in my heart,
| had died. | was, to coin a phrase,“ a
dead man walking."

In December 2001, [ was finally able to
obtain employment—I was hired by a
suburban restaurant at $2.13 an hour,
plus tips. That is not much money, but it
was enough to enable me to increase my
drinking. | drank virtually every night
from late December 2001 until late
October 2002. It was the most drinking I
had ever done in my 40-year drinking
career. It was the lowest point in my life. |
was powerless and hopeless.

At the end of October 2002, I was the
recipient of a gift and a miracle. My
brother came to see me at the restaurant
and told me what Jane had told me the
year before~that he could not stand by
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and watch me kill myself. He had talked
to Jeanne Marie and asked if 1 would
agree to meet with her. | agreed to do so.
Five days later, | met with my brother
and Jeanne Marie. She asked me two
questions, “Did | want to get sober?” and
“Did I ever want to practice law again?”
When | responded “yes” to both ques-
tions, Jeanne Marie told me for the third
time that she thought she could help me.
And this time, help me she did. The
Alabama Lawyer Assistance Foundation
lent me the money to go to Palmetto, a
recovery center that specialized in treat-
ing health care and legal professionals
with substance abuse problems, | entered
the center on November 6, 2002 and
stayed until February 19, 2003, At
Palmetto, | learned, among many other
things, the most important lesson of my
life~that it was time to start living life on
life’s terms, not on my terms.

Since leaving Palmetto, as prophesied
by Jeanne Marie and by my friend, John,
at our October 2001 meeting, much of
my life has been restored. | have a mean-
ingful relationship with my children,
with my brothers and sisters, and with
many of my old friends. | work at a job
that I love. I am active in Alcoholics
Anonymous and with the Alabama
Lawyer Assistance Program. And, most
importantly, today | am sober.

The most important word in my
vocabulary today is the word gratitude. |
am so very grateful to the Alabama
Lawyer Assistance Program, to Jeanne
Marie Leslie, to a AA sponsor who led me
through the carly and difficult days of
sobriety, to my children, to the many
friends who believed in me, even when |
did not believe in myself, to my brother,
and finally, but most importantly, to the
God of my understanding. I am grateful
to these people, institutions and entities
for the gift they have given me because
now I am getting on with the business of
living and I no longer worry about the
business of dying,

Somewhere along the way, I have
learned that gratitude is not a feeling.
Rather, it is an action. It is the act of
remembering the way your life used to be
before you got the gift. And, I have also
learned that the only way to thank those
who gave you the gift is to give it away to
someone else. That is the purpose of this
story. It is my hope that someone, some-
where-who thinks, like I did, that they
are dead, that there is no hope, that there
is no way out-will read this and realize
that there is always hope and that help is
available, All you have to do is ask. ]

—Anonymous

Several lawyers died last year in
Alabama, too afraid, too sick and too
ashamed to ask for help. Like many other
potentially fatal diseases, addiction
affects every aspect of one’s life. The
very charactenistics that enable lawyers
to succeed often become the obstacles
in getting sick lawyers help. Lawyers are
trained to be self reliant, and to argue
and rationalize. Their denial is highly
teveloped and entrenched. It is a hum-
bling privilege to serve as the director of
ALAP [t is through education that the
stigma and discrimination about these ill-
nesses can begin to change. ALAP offers
several educational programs. Each year
the Alabama State Bar co-sponsors “The
Intemnational Conference on Addiction for
Medical, Legal and Law Enforcement
Professionals {ICA)." For more informa-
tion, call ALAP at (334) 834-7576.

—Jeanne Mane Leslie,
AN, M_Ed ALAP director

Alghama Stirter B Frogioknt B Clark weicomes lagal profes-
wianalz dotivg the 2004 Internatonal Conderence on Addhction in
Bimningham



Publications Order Form

Y The Alabama State Bar is pleased to make available

to individual attorneys, firms and bar associations,

F .
ALABAMA STATE BAR at cost only, a series of brochures on a variety of

legal topics of interest to the general public.

Below is a current listing of public information brochures available
for distribution by bar members and local bar associations.

BROCHURES

To Serve the Public $10.00 per 100
. . . Highlights and details of bar public service programs from the
TO SERVE THE PUBLIC video presentation.

Law As A Career $10.00 per 100
. . . Information on the opportunities and challenges of a law career today.

Lawvers and Legal Fees $10.00 per 100
. . . A summary of basic legal procedures and common legal questions
of the general public.

Last Will & Testament $10.00 per 100
.+ « Aspects of estate planning and the importance of having a will.

Legal Aspects of Divorce $10.00 per 100
- . . Offers options and choices involved in divorce.

Consumer Finance/**Buying On Time" $10.00 per 100
.+« Outlines important considerations and provides advice on financial matters.

Mediation/Resolving Disputes $10.00 per 100 Qty
. . . An overview of the mediation process in question-and-answer form.

Arbitration Agreements $10.00 per 100 Qty
.« « Answers questions about arbitration from the consumer’s perspective.

Advance Health Care Directives $10.00 per 100 Qty
. . . Complete, easy to understand information about health directives in Alabama.
= — = =—— = S

ACRYLIC BROCHURE STAND $ 5.00 EACH Qty
. . . Individual stand imprinted with attorney, firm or bar association name

for use at brochure distribution points. One stand per brochure is recommended.
Name to imprint on stand:
Mailing Address:

Shipping & Handling
TOTAL $

Please remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and forward it with this order form to:
Susan Andres, Director of Communications, Alabama State Bar, PO, Box 671, Montgomery, AL 36101




RATES

Members: Two free listings of 50 words or
less per bar member, per calendar year,
EXCEPT for “position wanted” or “position
offered” listings—835 per insertion of 50
words or less, $.50 per additional word.

Nonmembers: $35 per insertion of 50
words or less, $.50 per additional word,

Classified copy and payment must be
received according to the following pub-
lishing schedule: July 2004 issue—due
May 5th: September 2004 issue—due July

Sth. NO deadline extensions will be made.

Send classified copy and payment to
Kimberly Barnhart, P.O. Box 4156,
Montgomery 36101-4156, Make check or
money order payable to The Alabama
Lawyer Classifieds.
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Services
+ MORTGAGE EXPERT WITNESS: Twenty-six

years experienca; state and MBA licensed.
Areas of expertise: loan qualifying, disclosure,
secondary marketing, underwriting, closing,
servicing, appraisal, propriety of HUD closing
statements, and fraud. References available,
Contact Phillip G. Cantrell at (334} 396-7700 or
e-mail philcan@bellsoutf.net,

FILE MANAGEMENT FOR LEGAL
PROFESSIONALS: DiseOptions, Inc. offers the
mast effective, efficient and simple method of
file management and storage avallable. Let
DiscOptions, Inc. convert your files to digital
images, index them according ta your specific
needs and delver to you a computer disk;
where one mouse click takes you o a crystal
clear image of your file, ready to review, print
or aven g-mail. Contact DiscOptions, Inc., 2370
Hillcrest Aoad, Suite G #181, Mohile 36695,
Phaone [251) 656-4117. E-mail: Tracey@discap
tigns.com. Web site: www.discoplions.com.

TRAFFIC ACCIDENT RECONSTRUCTION:

| have reconstructed over 3,000 traffic accidents
in 23 statas on highways, streets and railroads
imvalving trucks, vans, cars, motorcycles, pedes-
trians, and trains. Computer-generated draw-
ings are prepared to illustrate my opinions. Over
30 vears' experience in reconstructing acci-
dents. Board-certified by ACTAR. Call John T,
Bates toll-free at (800) 299-5950.

* BILINGUAL ATTORNEY: | am available as

bilingual counsalor to law firms involved in liti-
gation with Garman companies. Contact Ms.
Dagmar W. Rick at [205) 979-9852. Web site;
W vesiavialaw.com,

HANDWRITING EXPERT/FORENSIC
DOCUMENT EXAMINER: ABFDE-cartifind,
formerly chief, Questioned Documents Division,
LS. Army Criminal Investigation Laboratory.
Amarican Society of Questioned Document
Examiners. American Academy of Forensic
Sciences. Civil and criminal cases accepted,
Contact Farrell Shiver, Shiver & Nelson
Document Investigation Laboratary, 1903 Lilac
Ridge Drive, Woodstock, Georgia 30189, Phong
(770) 517-6008,

DOCUMENT EXAMINER: Examination of
nuestioned documents, Cetified forensic hand-
writing and document examiner. Thirty-gight
years' experience in all forensic document prob-
lems. Formerty, chief questioned document ana-
lyst, USA Criminal Investigation Laborataries,
Member; ASODE; 1Al, SADFE; NACOL Resume
and fee schedule upon request. Contact Hans
Mayer Gidion, 218 Merrymont Drive, Augusta,
Georgia 30907, Phona (706) BE0-4267,

DOCUMENT EXAMINATIONS: Board-certi-
fied handwriting and document examiner, over
20 years” experience; testified in state and fed-
eral courts. Retired senior document examiner,
Alabama Dept. of Forensic Sciences. Member;

David Dillard

Architect AIA PLLC

Expert Witness
Jackson, Mississippi
Call; (601) 209-5061

www.daviddillard.com
ddillard@jam.rr.com

Member AlA, CS1
NCARB Certified

Livensed in Alabama, Lowisiona and Missixsippi

Drainage and Foundation
EIFS (Synthetic Stucco)
Water Intrusion/ Vapor
Construction Defects
Material/Product Failures
Mold/Mildew/Leaks

Site Inspections

Repair Solutions
Detailed Reports

Photo and Video Support




American Academy Forensic Sciences;
Southeastarn Assn. Forensic Documant
Examinars, American Society Questioned
Document Examinars (provisional). Contact
Fichard A. Roper, 7956 Vaughn Road #1417,
Montgomery 38116. Phoane {334 356-7856, Fax
(334) 260-2652. E-mail; richropariPaol.com

MEDICAL EXPERT WITNESS: Two thousand
medical malpractice expert witnesses, all spe-
ciaites, fiat rate refermals. Your satisfaction
guaramteed. (r choose a powerful case analysis
by vateran MD specialists. for a low fiat fee
Contact Med-Mal EXPERTS, inc
wwiwmadmalEXPERTS cam Phone (BBS) 521-3601

SECURITY EXPERT: Acts of violence: premis-
&5 liability; secunty negligence consulting
expert, Rapa, murder, assault, robbery, kidnap-
ping, workplace violence. Extensive experience
in case analysis, reports, courtroom/deposition
testimony. Policy, supervision, training, hiring,
firing-retentian-firing, security surveys, notice,
foreseeability, data collaction & analysis, geo-
graphical profiling, contract & proprietary secu-
rity guards/of-duty police. Former director of
Florida police academy, lilinois state violence

unit, Minnesota state PO.S.T. corporate securi-

Iy, real estate, insurance, police and oomec
tions, Published author, peer awards, board
appointmants. Boand-certified professional
criminalogist, police/security specialist,
police/security trainer & supervisor, Contact
John Lombardi, Ph.0,, MBA, {800) 628-3498,
Montgomery or wwaw secunilynagfigence. com,

ENGINEERING/CONSTRUCTION EXPERTS:
Soils and foundations, structural, drainage,
mechanical, roofing. electrical, process chemi-
eal, EIFS (stuccol, mold and mildew, HVAL for
residential housing, industrial and chemical
facilities. pipelines, comprassor stations, com
mercial buildings, and port structures. Blasting
damage assessment. Provide expert constuc-
tion clams and dispute analysis. Prowide com-
puter animation of structural behaviar under
lvads. Experienced testifying experts with

licenses and credentials. PE licenses in AL MS,

L&, FL, SC. Contact Hal K. Cain at (251] 661-
2605, E-mall; hatkcam@aal com. Wab site:
Wi hkeain, com

LEGAL @@ SEARC

Where Law_persok Jor Lawyers

Attorney Search

* Permanent Placement
* Temporary Placement
+ Firm Mergers & Acquisitions

www.AmericanlegalSearch.com

Birmingham (205) 930-9811
Nationwide (800) 930-9128

Richard G. Brock, Esq. Brannon Ford, Esq.

richard@americanlegalsearch.com  brannon(@americanlegalsearch.com

Atlanta Birmingham Memphis Miami
Nashville Tampa New York Los Angeles

*Nahorwide Legal Support™
Support Search

= Paralegals
* Legal Secretaries
* Legal Assistants

www.ApexlegalSupport.com

Birmingham (205) 337-1001
Nationwide  (800) 930-9128

Jason Peevy, Esq.
Jasoni@apexlegalsupport.com

Atlanta Birmingham Memphis VIETU
Nashville Tampa New York Los Angeles




C|a$Sifins Continued from page 277

= INSURANCE EXPERT WITNESS BY THE
MINUTE: Farty years' experience, including 25
years' risk-management insurance consulting
Pre-filing evaluation, deposition, testimony.
Policy coverage, captives, excess, deductibles,
self insurance, agency and direct experience,
bidding, exposure, policy raview, workers' com
pensation audit, modification review. Fee-only
property loss assistance, Contact Douglas F
Miller, Member S R M C, at (800) 462-5607 or
(205) 995-0002, Birmingham. E-mail;
ermiBspeadiactory.net

For Sale or Lease

+ FIVE POINTS SOUTH LAW OFFICE: Offices
available at 1117 22nd Street, South, All ancil-
lary services, such as receptionist, conference
room, telephone wy voice mail, tax machine,
copier, networked hi-speed DL Intermat con-
nection, and free parking, included. Offices are
provided at one flat rate starting at $575. No

set-up charges. "Vinual™ offices available. Call
Tom Floutf, esq., at {205) 939-0000

= AUBURN LAW OFFICE: Attractive profession-
al building with adequate parking. Conference
roam access; shared copier, fax, high-speed
Internet and cable available. Receptionist on
duty to accept packages, etc., $350 par month
includes utilitias. Two other attormeys on 5ame
floor. Call (334) B21-9981,

= DOWNTOWN BIRMINGHAM LAW OFFICE:
Fourth-floor rear suite available in tha historic Age
Herald Building. 2107 Sth Avenue, North, two
blocks fram the courthouses. Approximately 4,000
square feet and it is available now. For informa-
tion, contact Trisha Dollard at (205} 252-9751

Positions Offered\Wanted

= ATTORNEY POSITION WANTED:
Experisnced corporate generalist with expertise

in mergers and acquisitions, SEC filings, corpo-
rate governance, litigation management, bank-
ing law, contract drafting and negeotiation,
trademark law, and environmental law. Formerty
in-house counsel to publicly traded companies.
Member of Alabama and Mississippi bars
Respond to attomey at (334) 358-2180 or
medutehman@@ao!.com

PARTNERSHIPS AVAILABLE: Established
Tallahassee labor and employment law firm
expanding 1o Washington, DC, Virginia, North
Caralina, South Carolina, Georgia, and

Alabama. Unique opportunity for selected solos
and small boutique firms located in of near cap-
ital cities. Partners and shareholders must have
a profitable book of compatible business and an
established office. Minimum partnarship invest-
ment based upon your firm's size and expecta-
tions. Fax proposals to "Managing Partner” at
(850] 385-8414. [

SALES

PROFESSIONAL

Join a team of sales professionals representing
the nation's premier e-commerce legal
information provider. We are currently seeking
an outside commissioned sales professional in

the Birmingham area.

resume to 1-800-297-0689,

No Calls Please!
EOF MFEDY

B wEesT
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Candidates should have 3-5 years outside sales
experience (e-commerce a plus), a successful
track record, be PC literate and able to work out
of a home-based office. Some travel required.

We offer earning potential of 125K+ per year,
competitive benefits and a progressive company
that provides extensive training. Please fax your

THOMSON"
e

Service.

Write 1t
down!

If you are calling
the Alabama
State Bar outside
of Montgomery's
local calling area,
please use (800)
354-6154 for all
departments
other than
Lawvyer Referral

If you need to contact the
Lawyer Referral Service, please
be sure to use (800) 392-5660.




Butch Willlams Robin Taylor Tim York
CPA/ABY, CBA  CPA/ABV, CFE, CVA, CBA CGPA/ABY, CVA

[he Park l|-||||':|lr]|5_'|__ Suite 400

2740 F14 snth Avenue, South

w.dixon-hughes.com

DIXON HUGHESwu

Certified Public Accountanis and Advisors

Your clients didw't vetain
"Just any attorney’

to represent their [egal
interests.

Dow’t retain

'just any valuation firm
to advise and assist you.

In court or out, business transactions or
estate planning, you should always be
armed with a reliable business valuation
for your client,

For swift response and strict adherence to
the profession’s highest standards, rely on
Dixon Hughes' Business Valuation and
Litigation Services Team.

We are a nationally recognized
accounting, valuation and consulting firm
with the strongest credentialed
professionals in Alabama.
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Skip the maze. Go with amazing in statute research.

Announcing Westlaw"® StatutesPlus™

You now have access to the fastest, most accurate and comprehensve

online statute research tool available. Westlaw StatutesPlus offers you

arduanead wave ta find  intarnret read and vanfy etst e with remark ahla
20vanced Ways (D nina erpret. regd ana ve yV Sldes Wiln iemarkaiie

efficency. That means amazingly direct and accurate paths to the

information you seek. Differences that matter.

Experience it yourself!
Visit west.thomson.com/westlaw/statutesplus
or call 1-800-762-5272 today.

Westlaw: S




