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Douglas McElvy

No Greater Gift

uring the past year, | have trav-

eled throughout the state and

have enjoyed the privilege of
speaking with so many dedicated, ener-
getic and wise members of the legal pro-
fession, As | leave the office of president,
I take this opportunity to share a few
abservations and thoughts, [ hope that
these comments will challenge many to
think about our role as lawyers, not only
to the profession, but also to our state
and nation,

If you paint a portrait of America’s
national character, the Role of Law
would be a dominant image. A govern-
ment ruled by law and not by men was to
be the linchpin of our philosophy of gov-
ernment, The Founders were students of
history, and they knew that great civiliza-
tions and governments had come and
gone. They were concerned because, as
John Adams put it, “There never was a
democracy yet that did not commit sui-
cide."' They realized that societies based
on the rule of men failed and that those
based on the rule of law prospered.

The phrase "Rule of Law™ probably
seems commonplace to most of us, We
hear it and think of due process, equal
protection, fundamental rights or separa-
tion of powers, but how did this phrase
come to play such an integral part in the
Western legal tradition? Is it still applica-
ble to a modern democratic republic
such as ours?

Eminent historian Paul Johnson notes
that the concept of the Rule of Law had
its roots in "the historic blend of two
valuable but imperfect and distinct

moral/legal systems—the Greco-Roman
and the Judeo-Christian—which together
are much more than the sum of their
parts” He goes on to say that everyone
wants moral order and justice, but “the
chief problem that faces a civilization is
how to translate morality and justice into
a workable system of law.”" It seems to
me that history proves that a government
based on the Rule of Law provides the
best answer,

A major victory for the Rule of Law
came in a meadow called Runnymede in
the year 1215. Archbishop Stephen
Langton set himself as a mediator
between the lawless King John and
aggrieved feudal barons, which led to the
signing of the Magna Carta. The free-
doms it contained were important not
only for the barons, but for the popular
masses as well, The basis of this key doc-
ument in legal and political history was
the concept that both the king and his
subjects were under the Rule of Law.

The Magna Carta dealt with, among
other issues, religious freedom, the right
to trial by jury of one's equals, and a pro-
hibition against taxation without repre-
sentation—themes that would be repeated
500 years later in America’s struggle for
independence. Yet, the struggle for free-
dom from the “divine right of kings™ and,
at times, tyranny did not end in the 13"
century, The balance of power between
the crown, the parliament and the people
ehbed and flowed across the centuries.

At a time when it was not popular for
anyone to talk about anyene or anything
being “king” other than the king himself,



Samuel Rutherford wrote a book entitled
Lex, Rex—The Law and the Prince. It was
written in 1644, when ideas about civil
government were in transition. The con-
cept that “law is king” paved the way for
the view that man had certain rights and
liberties which could not be abused by any
other authority, including a sovereign head
of a nation or any form of government.
The idea that there were certain transcen-
dent, universal laws which preceded man-
made laws gave birth to the further con-
cept that those laws should be the basis of
government for a nation and that for any
human law to be valid it must be consis-
tent with those transcendent laws or
truths. Hence, the maxim: a government of
laws and not of men, or that all men are
under the Rule of Law.

Such a concept was risky in
Rutherford’s time, but by the time our
Founding Fathers were considering
America’s deteriorating relationship with
the British Crown, the concept had coa-
lesced into a political theory that justified
the separation with Britain. Thomas
Jefferson wrote in the Declaration of
Independence that there were certain
“Laws of Nature and of Nature’s God™
that demanded that kings act in certain
ways toward their subjects. A violation of
those universal principles was said to
equal tyranny, and the Declaration of
Independence went on to detail a long
list of those violations by King George 111
that justified the colonies in declaring
themselves a free and independent
nation.

The Declaration captured these legal
and governmental ideas in the following
language:

“We hold these truths to be self-evi-
dent, that all men are created equal, that
they are endowed by their Creator with
certain unalienable Rights, that among
these are Life, Liberty and the pursuit of
Happiness. —That to secure these rights,
CGovernments are instituted among Men,
deriving their just powers from the con-
sent of the governed.”

The signers felt strongly about this
philosophy of government, which had as
its fundamental premise that there are
self-evident truths upon which the
nation was to be established. One of
these self-evident truths is that all people
are created equal and that they are
endowed by their Creator with certain
unalienable rights. Therefore, all people
have rights and dignity that no one can
take away.

In the Founders’ eyes, this truth was so
clear that it needed no proof. It was not a
statement of religion but an expression of
the philosophy of government of the
United States. And, if you think about it,
every nation has a philosophy of govern-
ment that dictates the source of individ-
ual rights, the concept of equality and
due process protections. That philosophy
either presupposes transcendent truths or
it does not. If transcendent truths are
deemed to exist, then there must also be
a source of those truths, Our Founders
articulated the source as the “Laws of
Mature and of Nature's God.”

This does not mean that the gov-
ernment must endorse a par-
ticular belief about God
or particular reli-
gious duties

-
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to God. It simply means that every form of
government in some way or another must
deal with the concept of God when deciding
its underlying philosophy of government. A
nation’s government is either based upon
laws as decided only by those in power (dif-
ferent philosophies of dictatorship), or by the
“will of the people” (different philosophies of
democracy), or by laws as decided by repre-
sentatives under oath to uphold the Rule of
Law within the context of fundamental and
transcendent truths (representative
republics),

Our Founders did not choose the
extreme of a theocracy, as we see in Iran
today, where the dictates of the ayatollah
purport to be directives from God. Nor
did the Founders choose a godless form
of government, such as communism,
where transcendent moral truths would
be unwelcomed.

THE ALABAMA LAWYER
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Acknowledging the role of God in the
philosophy of government, our Founders
adopted as part of their philosophy a
jurisdictional separation between church
{the duties one owes to God) and state
(the duties one owes to government and
society). But the separation was intended
to nurture and protect the right of every
person to think of God and spiritual mat-
ters as his individual conscience dictates,
The idea was to protect religious freedom
by employing a balance between religion
and government. Sincerely held beliets of
all kinds were to enjoy a wide berth with-
out government disturbance. However, it
is clear that this was not intended to create
a culture in which religion and the con-
cept of God were extinguished.

The Constitution, adopted 12 years
after the Declaration of Independence,
provided the by-laws for the new govern-
ment to function. It did not change the

philosophy of government articulated by
our Founders in the Declaration, It
embaodied the concept that this would be
a government of laws and not of men,
Our Constitution, in what has become
known as the Supremacy Clause, states:

“This Constitution, and the Laws of the
United States which shall be made in
Pursuance thereof: and all Treaties made,
or which shall be made, under the
Authority of the United States, shall be the
supreme Law of the Land; and the Judges
in every State shall be bound thereby, any
Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.™

The drafters saw through history that a
government ruled by the will of whomever
was in power, rather than constrained by
law, would lead to disaster, and a strong
constitution and adherence to the Rule of
Law were the only ways to secure a safe,
tranquil and prosperous society.
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All of this comes down to this very
important principle: To have civil order,
both the government and the people must
respect the Rule of Law. Man does not rule;
the law rules. Man is to conform his actions
to the law based upon fundamental and
transcendent truths; the law is not to reflect
current cultural trends that undermine the
fundamental truths of the founding philos-
ophy of government. Everyone is subject to
the Rule of Law—the President, the
Congress, judges and citizens—everyone.
The ultimate tranguility and protection of
society rests on the proper administration
of the Rule of Law because its constraints
prevent any one person or group from
advancing his or her own personal agenda
contrary to law.

If in the United 5States the majority
could make any law it wanted, then we
would not be governed by the Rule of
Law, and no boundary would exist to the
laws that could be devised. A Rule of Law
not based on absolute, universal principles
is no Rule of Law at all and will ultimately
lead to tyranny, Our forefathers rejected
this philesophy of government in favor of
one that they correctly predicted would be
the only way to an erderly society.

[ am mindful that there is a different
view of the Rule of Law which holds that
these fundamental truths change as socie-
ty and culture progress. These progressive
truths are said to compose a “new moral
order” which promotes "autonomy for the
individual, equality and social justice.”
This new moral order seems inconsistent
with the concept of self-evident truth
espoused by the Founders and supported
in numerous historical accounts. “In
either case, it s said that the moral dimen-
sion is endangered: “The rule of law is in
danger of being mangled because the
moral base is being violently attacked.

Can a nation establish a different philos-
ophy of government than that upon which
it was founded? Of course it can, but that
choice must be a deliberate and calculated
one that the people choose through a pre-
determined process, as with a Constitutional
amendment. | think history will prove that
governments founded on a philosophy
embracing transcendent truth will succeed

R



as long as they remain in the path illumi-
nated by that truth. “Western legal tradi-
tion has always been dependent . .. on
belief in the existence of a body of law
beyond the law of the highest political
authority, once called divine law, then nat-
ural law, and recently human rights”™
Justice Anthony Kennedy recently said,
“Americans find their identity in the
United States Constitution.”" Indeed,
America’s identity is based on a strong
Constitution, but that Constitution must
be marked by stability and consistency.
Honorable ). Thomas Greene'' in his
treatise “The Rule of Law: Endangered at
Home? Threatened Abroadi”™ argues that
America’s Rule of Law is under attack
from many angles, such as unexplained
rulings by appellate courts, interpretation
by federal agencies to expand their power
and authority, jury nullification and decla-
rations by executive officials that legisla-
tive acts are unconstitutional,” Neither
time nor space permit a discussion of each
area, but as to declarations of public offi-
cers, Greene points out that perhaps the
most vivid example exists in the “same-
sex” arena, where local executive officials
have proclaimed that “state statutes are
unconstitutional, ignoring such laws on
the supposition that they fail to provide
equal protection of law."" He observes,
“1A] very important issue is presented as
to whether officials within the executive
branch of state and local government may
assume a judicial role by proclaiming
unambiguous state statutes to be trumped
by their declarations that such laws are
unconstitutional”'* Whether or not one
believes that same-sex “marriage” is a pro-
tected constitutional activity is not the
issue. The issue here is that in a nation
governed by laws and not of men, there is
a proper way to attempt to change the law.

“This novel phenomenon, which
perplexes moralists and statesmen,
is that large classes of otherwise
respectable persons now hold the
belief and act on the conviction
that it is not only allowable, but
even highly praiseworthy, to break
the law of the land if the lawbreaker
is pursuing some end which to him

or to her seems to be just and

desirable"”

Perhaps the greatest tragedy of this
take-the-law-in-your-own-hands
approach is that it "seems to confound,

confuse and polarize many individuals
&ﬂd gmups l.'l'IIII..'.I."'II'I.I..I'Ig huw (] l]'ppﬂSE
laws believed to be unconstitutional.”"
This zeal for lawlessness to achieve
social and political ends and the failure
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of executive officials and others to
respect the Rule of Law erode confidence
and encourage “cynicism about law, lead-
ing to a contempt for law, on the part of
all classes of the population.”"” The
whole concept of a government of laws
and not of men requires that challenges
to existing law be conducted through
legitimate channels consistent with the
Rule of Law.

The damage done to our legal system
should not be underestimated. No matter
whether it is executive officials acting
unilaterally outside the law or whether a
court acting completely outside the con-
straints of established law, the respect for
law and the concept of the Rule of Law
are eroded. Harvard law professor Harold
Berman summed it up:

"The traditional Western beliefs in the
structural integrity of law, its ongoing-
ness, its religious roots, its transcendent

qualities, are disappearing not only from
the minds of law teachers and law stu-
dents but also from the consciousness of
the vast majority of citizens, the people
as a whole; and more than that, they are
disappearing from the law itself. The law
itself is becoming more fragmented,
more subjective, geared more to expedi-
ency and less to morality, concerned
more with immediate consequences and
less with consistency or continuity. The
historical soil of the Western legal tradi-
tion is being washed away in the twenti-
eth century, and the tradition itself is
threatened with collapse.”""

Events since 1985, when those words
were written, seem to indicate that
Berman indeed had a prophet’s eye.

How can we best stop the evosion of this
rich soil of America's legal tradition and
Rule of Law? How can we best fulfill our
crucial role as its protectors, guardians and

trustees of the Rule of Law? Our oath as
Alabama lawyers provides some direction.
It requires that we demean ourselves as
lawyers; that we act with certain character;
that we are faithful in our service to clients
and the court; that we engage in no false-
hood, greed or malice; and that we uphold
the constitutions of Alabama and the
United States, “so help me God™" It’s clear
that our cath as attorneys requires that we
view our profession as a calling, which
requires that we act with the core values of
truth, integrity and service, As lawyers, |
can think of no greater gift we can give
ourselves, our clients, the courts and the
public than an impeccable example of high
moral virtue and character. Our responsi-
bility to uphold the law and the Consti-
tution with an overriding zeal for truth
and justice requires that we not allow nov-
elty and innovation to override tradition
and truth. It is my view that we have the
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responsibility to measure the value of pro-
posed alterations of law and traditional
morals by the yardstick of truth as
declared in America’s founding docu-
ments. IF we lose sight of the historical and
moral obligations of the Rule of Law, “we
are vulnerable to the destruction of our
freedom, our equality before the law and
our self-respect”™ The public is losing
confidence in our legal system, and we, as
lawyers and judges, have an important role
to play in restoring that confidence.

As a state bar association, our mission
statement recognizes a responsibility to
“increase the public understanding and
respect for law.”"' This does not mean
that as a mandatory bar the Alabama
State Bar should wade into controversial,
socio-legal issues like some of those men-
tioned in this article, but the bar does
have an important role in promoting
respect for law and educating the citizens
of Alabama as to the meaning, operation,
history and foundation of America’s
greatest gift, its Rule of Law,

LI O O

I turn now to some final comments. 1
was honored and humbled to be selected
to serve as state bar president. T leave the
bar in the eminently qualified hands of
Bobby Segall, | hope in at least as good a
condition as when | commenced my term.
If Bobby finds it so, it will be because of
the outstanding leadership of our state
bar staff and the excellent wisdom and
discretion of the Executive Council, con-
sisting of Vice President Anthony Joseph,
Sam Crosby, Tom Methvin and Gerald
Paulk, whose watchful eyes kept me from
straying off the charted course, all for
whom I am deeply grateful. I also extend a
special note of thanks to Bill Clark, whose
excellent work as past president made my
job much easier. And, lastly, thank you for
allowing me this great honor. |
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thereof, s0 help me God,"Ala. Code § 34-3-15 (1975).
The Honorable Edith Jones, circuit judgs, ULS.,
“Contemporary Threats 1o the Rule of Law,” address
at Princaton University's James Madison Program
{Fab. 27, 2001).

Alabama State Bar, Report of Long-Range Planning
Task Force 5 [1994).

ARE YOU PAYING TOO MUCH
FOR LIFE INSURANCE?

Through Drane Insurance you can purchase affordable life insurance from highly rated
insurance companics, To avoid overpaying, call for o free quote on policies mnging from S 100,000
up to 525,000,008 1o compare with your current life or business insurance.

West Coast Life Insurunee Company
5250000 Level Term Coverage

Male, Super Prefermed
Annual Premium
AGE: 30 5 Al 45 50 55 6
GID S118 S118 s140 5213 £293 £450 73
Gls £135 135 L1638 £200) $443 $650 $1,035
G20 §168 170 5225 $373 £575 S863 51418
West Coust Lile Insurnnce Company
S500,000 Level Term Coverage
Male, Super Preferred
Annual Premium
AGE: 30 35 40 45 50 55 il
Gl S185 S185 £210 $375 $£535 930 §1,495
Gis $220 $220 5245 £330 835 51,250 £2,020
G20 $285 5290 S400 $695 51,000 51,675 $2,785

Drane Insurance
Carter H. Drane

(800) 203-0365

Lifie Insurance » Employee Benefits « Estate Planning = Annuities

LET US FAX YOU A QUOTE

Premioms ilorwn e [ tee Ciakles Dasrantee G-Series, grided prermem (il palicy sk 10, |5, snd 30-sear brved promism gusamosd,
v SO0 |1 3500 wrderwrines by Wenl Cosil Life Innsincd Comgany, 13 Saniome Sineed, San Pranciscs, CA %6001 Promassy moy b
inoremsed mnsally afer the isinal 10; 15, e 20-vean guaiinses perad. bussmer of 8 policy = ssbort b mderariting. Croverage s sshijest
0§ e ywer macids gl cansentable possod. 1T e issoeed disen Iy sussade o 7 comsbend 16 imitlated] wilhin tas pean of the gulicy daic s
anscrrmil, e comwpey v habiey @ ] B Bvead o pranene pesl Policy Sei i w il b peercibid beised o the sl ool sge sl
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By Keith B. Norman

JULY 2005

Casemaker@alabar.org

he wait is finally over for

Casemaker”, the Alabama State

Bar's online legal research library.
Since the Board of Bar Commissioner’s
decision to join the Casemaker®
Consortium was announced last August,
the wait for many bar members has
seerned, | am sure, much longer than nine
months. After the Casemaker® announce-
ment last August, I routinely received
inguiries from lawyers about its rollout
date and whether everything was still on
track. Since Casemaker’s” rollout several
weeks ago, | hope that most Alabama
lawwyers have had a chance to use this latest
free service in the state bar's “Electronic
Suite of Services™ available to bar members.

Alabama is the 21st state to join the

Casemaker® consortium, and more states
will be joining the consortium very soon.
You can access other states” Casemaker”
Web libraries when logging in from
www.alabar.org . Other consortium states
now include: Colorado, Connecticut,
Georgia, ldaho, Indiana, Maine,
Massachusetts, Michigan, Mississippi,
Mebraska, New Hampshire, North
Carolina, Ohio, Oregon, Rhode Island,
South Carolina, Texas, Utah, Vermont,
and Washington. When other states join
the consortium, their libraries are auto-
matically added to our existing material.
Our online library will continue to
expand as we include practice-related
articles from The Alalama Lawyer maga-
zine and other legal publications,

The Casemaker”® search engine is pow-
erful. It allows you to formulate a search
using natural language or Boolean search
logic. Natural language allows you to
type in a word or sentence and the search
engine will recognize important words
and phrases. For Boolean searches, enter
keywords and connectors, There is even
an “advanced” search format that allows
you to enter data into fields. Simply plug
in key information about a case, cite, syl-
labus, date, attorney, court, and more.

Another important feature of
Casemaker” is full-text searching, With
tull-text searching, you no longer have to
rely on annotations to find out which
cases are cited. For example, when you
enter a code cite on a basic search screen
and hit “search,” you will retrieve the full
text of all cases that discuss that code sec-
tion in question. This lets you decide
which cases are relevant without relying
on the summary of someone who may
not be a lawyer or even a law student,

We have heard many positive comments
from Alabama lawyers who have used
Casemaker® in the short time that it has
been available. I am confident that as
more lawyers use Casemaker®, they, too,
will discover how indispensable this
online resource will be to their practice.
We will soon be adding other online tools
that will benefit bar members, Stay tuned
for future announcements about new
services available in the state bar's growing
“Electronic Suite of Services.” m



FREQUENTLY ASKED QUESTIONS

ABOUT CASEMAKER®

What is Casemaker®?

Casemaker” is a Web-based legal research library and search
engine that allows you to search and browse a variety of legal infor-
mation, such as codes, rules and case law, over the Internet, It is an
easily searchahble, continually updated database of case law, statutes
and regulations.

When will Casemaker® be available
in Alabama?

Casemaker” successfully launched June 17th, 2005. It's now avail-
able to all members of the Alabama State Bar,

What will the Casemaker® library
contain?

Included are the Alabama Code and constitution, Alabama state
cases, federal cases for Alabama and all the federal circuit courts,
court and bar rules, administrative rules and regs, substantive legal
articles from The Alabama Lawyer, and similar materials from all
the other states which participate in the Casemaker” Consortium,
For a complete listing of the participating states and the databases
that will be available to you, check out the library list on the
Alabama State Bar Web site at www.alabar.org.

Where on the Internet will | find
Casemaker®?

You'll access Casemaker” by going to the state bar's Web site
(wwwealabarorg) and logging in to the members’ password-protected
area. To log in you'll need to enter both the e-mail address you have on
file with us and your bar 1D number. This is the number on your bar
card-NOT the mumber your received from ADC to put on pleadings.

How much will it cost to use
Casemaker®?

Nothing! Use of the Casemaker” Web library will be free to all
Alabama State Bar members. It's a benefit of your membership.

Should | cancel my current legal
research service subscription?

This is an individual choice that depends on the needs of your
practice. We believe that Casemaker® will provide a comprehensive
online legal research library, but at the current time it does not
cover all 50 states. We suggest you try it before deciding to cancel
existing services,

How wiill | learn to use Casemaker®?

Casemaker” is so easy to use that other bar associations that have
already launched it have found that training sessions were not nec-
essary, There's a built-in help system that provides you with

prompts depending on what you're trying to do when you access
the help files. If you still have questions, though, you may call the
Alabama State Bar at (334) 269-1515 between %:00 a.m. and 4:00
p.m., Monday through Friday, and ask for Casemaker® help.

What if | don’t currently have an
e-mail address on file with the bar?

Then you need to provide us with one in writing. You may do so
by regular mail to the Alabama State Bar at P. O, Box 671,
Montgomery, AL 36101-0671, by fax to (334) 261-6310, or by send-
ing an e-mail to ms@alabar.org. You may designate your e-mail as
“unpublished,” which indicates you do not want it placed in the
Online Bar Directory, Published e-mail addresses may be accessed
by other Alabama State Bar members and the general public, Please
do not eall us with your e-mail address, We cannot accept it that way.

What if | don’t know my bar
number?

Look on your bar card. It's right under your name and starts with
“ASHE If you can’t find your bar card, you may submit a written
request asking for your number to the Alabama State Bar at B. O. Box
671, Montgomery 36101-0671, by fax to (334) 261-6310, or by send-
ing an e-mail to ms@alabar.org, and we'll mail a response to the
address that we have on file for you.

Alabama Library Contents on Launch
Alabama Constitution

Alabama Code

Alabama Session Laws, as enacted

Alabama Supreme Court Oganions from 1932 {1 So0.24d)
Alabama Appallate Court Opanions [Canl & Crirminal] from inception
Alabama Rules of Ciwil Procedure

Alabama Rules of Criminal Procadure

Alahama Aules of Evidence

&l Local Court Aules

Alabama Aules of Appellate Procedure

Alabama Hules of Professional Conduct

Alabama Hules for Imgosing Lawyer Discipline
Mizcallaneous Court Aules

Alabama Administrative Code

Federal Library Contents

LS. Constitution

LI5. Coda

L. & Suprame Court Dpinions from 1835

11th Circuit Court of Appeals Opinions from inception
(ther U.S. Circuit Courts of Appeals Opinions vary
L1.5; Federal District Court Qpinions for Alabama from 1981 forward
[ther U.5. Fedaral District Court Opinions vary
Federal Rules of Procedure

Federal Rules of Evidence

Local Rubes for all Federal Circuit Courts of Appeals
Local Rules for all Federal District Courts

Bankruptey Court Rules
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Important
Notices

JULY 2005

Reappointment of Tamara O. Mitchell,
Bankruptcy Judge, Northern District of

Alabama

The current 14-year term of the Honorable Tamara O. Mitchell, United
States Bankruptcy Court, Northern District of Alabama at Birmingham, will
expire January 3, 2006. The U.S. Court of Appeals for the Eleventh Circuit is
presently considering Judge Mitchell’s request for reappointment to a new
14-year term.

Upon reappointment, the incumbent would continue to exercise the juris-
diction of a bankruptcy judge as specified in Title 28, U.S. Code; Title 11,
U.S. Code; and the Bankruptcy Amendments and Federal Judgeship Act of
1984, Pub. L. No. 98-353; §§ 101-122, 98 Stat. 333-346.

Members of the bar and the public are invited to submit to the Court of
Appeals written comments concerning Judge Mitchell's reappointment. All
comments will be considered confidential unless otherwise directed.
Comments should be directed to Norman E. Zoller, circuit executive,
Eleventh Circuit Court of Appeals, 56 Forsyth Street, NW, Atlanta, Georgia
30303.

Comments must be received no later than August 18, 2005.

Position Available: MCLE Director

The Alabama State Bar is now accepting applications by letter with
resumes from qualified lawyers for the position of MCLE Director. These
applications should be addressed and mailed to:

Keith B. Norman
Executive Director

P.O. Box 671
Montgomery, AL 36101

This person is responsible for all administrative operations of the state bar’s
Mandatory Continuing Legal Education program. This position requires an
experienced lawyer with a strong professional background. Salary will be com-
mensurate with experience and maturity. The deadline for submission is
August 15, 2005. The Alabama State Bar is an equal opportunity employer.
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ASB ONLINE BAR DIRECTORY
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The 2004-2005 ASB online bar directory

provides you with the most up-to-the-

minute information on courts, elected
officials, membership information and

much, much more.

And, it’s only the beginning!"
With the addition of Casemaker®, the
Alabama State Bar presents the o — .

“Electronic Suite of Services” to its
members. WWW.ALABAR.ORG will

quickly become the most valuable

resource in your practice. And, it’s aﬂﬁ'e

! A
So, go ahead and"™}
take a look==yalls
going to love it!
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JUDGE

On September 6, 2004, the State of
Alabama lost one of her greatest public
seryants. It was on that date that
Montgomery resident Carl Lenford
Evans, the chief administrative law judge
of the Alabama Public Service
Commission for over 26 years, passed
away after a long battle with cancer.

Judge Evans, who was affectionately
known by his friends and colleagues as “the
Judge,” was recognized as Alabama's fore-
maost expert on utility regulation. Despite
his deserved legal accolades, however, Carl
Evans is remembered for much more than
just his legal accomplishments—the Judge is
remembered as a man who touched and
muolded lives for the better.

Judge Evans' life journey began on May
17, 1932 in the small Jackson County
community of Woodville, Alabama.
Judge Evans was the youngest of eight
children born to Walter and Alice Evans.
It was on the Evans' family farm that
Judge Evans began to learn the humility
and outstanding work ethic that would
serve him so well later in his life.

Upon graduating from Woodville High
School in 1950, Judge Evans went on to
attend Florence State University, now the
University of North Alabama, on a basket-
ball scholarship. Judge Evans graduated
from Florence State with a B.S. degree in
1955, and began a career shortly thereafter
in the insurance industry as an adjuster
with Crawford and Company.

It was also at that time that Judge
Evans began his service in the Army
Reserves. He served with distinction as a
military policeman for ten years and
achieved the rank of major. After being
assigned to Montgomery in 1957, as part
of his responsibilities with Crawford and
Company, Judge Evans made the decision
to attend the Jones School of Law in
Montgomery with the objective of pur-
suing a career in the law. Judge Evans
graduated from Jones in 1967 and went
to work with the Alabama Public Service
Commission as a staff attorney the same
year. Judge Evans worked his way up the

CCARE L.

ranks and became the chief administra-

tive law judge at the Public Service
Commission in March 1978,

As chief administrative law judge of
the PSC, Judge Evans presided over thou-
sands of cases and rendered some of the
most important decisions in the history
of the commission and the utility indus-
try in Alabama. Judge Evans was widely
respected for the integrity and fairness of
his decisions and his unique ability to
strike the delicate balance between the
interests of Alabama’s utility consumers
and the state’s utility companies.

Judge Evans' unerring display of fair-
ness, integrity and professionalism over
his many years of service led the Alabama
State Bar’s Administrative Law Section to
award Judge Evans the distinguished
Eugene W. Carter Medallion Award for
public service in July 2003, Judge Evans is
the only individual in the long history of
the Eugene W. Carter Medallion Award to
receive the award while still living.

Judge Evans was also honored for his
exemplary service by the PSC in December
2003 when the commission pamed its
entire public hearing complex in his
honor. In its almost 120-year history, the
PSC had never before named any of its
facilities for any individual,



Perhaps the greatest legacy left behind
by Carl L. Evans is that of his two sons,
Carl, Jr. and Scott of Birmingham, Both
Carl, Ir. and Scott chose to follow their
father into the legal profession and both
practice in Birmingham. Carl, Jr. is with
the firm of Balch & Bingham LLP, while
Scott is with the firm of Christian & Small,

Judge Evans is also survived by his
wife, Elaine, who resides in Montgomery,
and Mary Simmons Evans, the wife of
Scott. Also surviving Judge Evans are
Scott and Mary's two children, Mary
Douglass and Carl Hulsey, who was born
April 20, 2005.

Carl L. Evans indeed led a professional

JOSEPH NICHOLAS LANGAN

Joseph Nicholas Langan, a distin-
guished senior member of the Mobile
Bar Association, died November 2, 2004
at the age of 92. He leaves behind his
unique 62-year career as a lawyer, a
statesman, an Army Officer, and a reli-
gious and civic leader.

Joe Langan was born in Mobile in
March 1912. He graduated from Murphy
High School in 1931, after which he "read
law” in the offices of several prominent
attorneys. He passed the Alabama Bar
Exam in 1936 and was admitted to the
bar at that time. At his death, he was the
only attorney practicing in Mobile who
had not attended law school.,

In 1951, he graduated from Springhill
College, which subscquently awarded him
the honorary degree of Doctor of Laws and
where he served as a trustee for many years,

In 1939, he was elected to the Alabama
State Senate where he had a distinguished
carcer. His colorful political career also
included service as a member of the
Mobile County Commission, and then
from 1953 through 1969, as City
Commissioner and Mayor of the City of
Maobile, That period of service spanned the
tumultuous era of the civil rights mowve-
ment and through the strong leadership of
Joe Langan, Mobile avoided the conflicts
and disruptions which had occurred in
many other cities in the South. During
that time, he served as president of the
Alabama League of Municipalities, and as
a member of the Executive Committee of
the National League of Cities, He also
served as an incorporator of and city attor-
ney for the City of Chickasaw.

His military record was exceptionally
distinguished. He enlisted in the Alabama
National Guard in 193] and served 30
years, including five in WWI and two
during the Korean War. He was the recip-
ient of the Bronze Star, was a graduate of
the Army's Command and General Staff
College and, at retirement, was serving as
Commanding General of the 31st
Infantry “Dixie” Division. He also served
as state commander of the VFW, as a
member of the State Board of Veterans
Affairs and as state director for Selective
Service.

His service to his church continued
throughout his life, including the Fourth
[regree of Columbus, an appointment as
Knight of St. Gregory, and his receipt of
the Catholic Social Services St. Valentine's
award. Further, he was named Mobile
Religious Leader of 1970 and was a
founding member of the Friendly Sons of
St. Patrick.

His reputation as an outstanding civic
and political leader and financial expert
resulted in his appointment to the board
of directors of the First National Bank, the
First Bank Group-Alabama and the Bank
of Maobile. In addition, he served on
numerous state and local boards and com-
missions, including St. Mary’s Home and
Catholic Social Services, and was elected
Mobilian of the Year in 1957. He also
served several years as local and state presi-
dent of the Exchange Club of Alabama.

His contribution to education included
not only his service as trustee of
Springhill College, but also as a member
of the advisory board of Bishop State

and personal life that inspired others to
higher ideals. He exemplified the quali-
ties of courage, honor, dignity and
integrity. He will be sorely missed, but
the positive influence he had on his
world and those around him will never
be forgotten.

Community College, as a member of the
Maobile Area Foundation for Higher
Public Education and the University of
South Alabama Foundation.

Great credit will be given Joe Langan
for servicing as the bridge between the
white and black communities resulting in
peaceful race relations during the 1960's.
He will also be remembered as a vision-
ary who expanded Mobile's boundaries
from midtown to the area west of
Springhill, resulting in the growth of the
city from about 33 square miles to 160
square miles,

Those who knew him best will affirm
that Joe Langan always took strong
stands in political matters without regard
as to whether public opinion supported
him or not. His position always was thai
one should do what is right, regardless,

He left surviving him his wife of many
years, Maude Holcombe Langan, and 12
devoted nieces and nephews.
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Alexander, Luke Edward
Russeliville
Admitted: 1977
Died: March 11, 2005

Anderson, Susan Blalock
Montgomery
Admirtted: 1979
Died: May 6, 2005
Bevill, Tom Donald Fike
Jasper
Admitted: 1949
Died: March 28, 2005
Corbitt, Jack
Ozark
Admitted: 1973

Died: April 25, 2005
Heflin, Howell Thomas
Tuscumbia
Admitted: 1948
Died: March 29, 2005

Maddox, Steve Wilson
Dothan
Admitted: 1950
Died: ' March 13, 2005

Mathews, Charles Thomas
Ashland
Admitted: 1953
Died: April 5, 2005
Paden, Benjamin Claude Jr.
Winston-Salem, NC
Admitted; 1973
[Hed: March 23, 2005
Permutt, James L.
Birmingham
Admitted: 1935
Died: March 12, 2005

Schwenn, Robert Paul
Huntswille
Admitted: 1960
[¥ed: Febroary 24, 2005
Smith, John Joseph Jr.
Birmingham
Admitted: 1970
Died: March' 13, 2005
Underwood, Kenneth Wilder Jr.
Montgomery
Admired: 1949
Died: March 7, 2005

Wiersma, Gary Stuart
Sumiton
Admitted: 1984
Died: January 9, 2005

JULY 2005

WALTER P.

Walter P. Crownover, a member of the
Tuscaloosa County Bar Association, died
May 10, 2004. He was born in
Winchester, Tennessee on November 9,
1934. He graduated from the University
of Alabama School of Law,

Walter practiced law in Tuscaloosa from
1962 until his death in 2004, His legal
skills, good humor and kindness to all dis-
tinguished him in both the Tuscaloosa Bar
Association and the community.

Walter further rendered exceptional
service as bar commissioner of
Tuscaloosa County from 1971 to 1998,
During Walter’s time as bar commission-
er, he brought a sense of concern and
compassion to all matters coming before
him.

Walter was an active participant in the
political process in Tuscaloosa County,
and served as chairman of the Tuscaloosa
County Democratic Executive
Committee for many years.

Walter was preceded in death by his
wife, Ellen Zimmerman Crownover.

CROWNOVER

Walter's brother, Bill Crownover, recently
passed away. He is survived by his two
children, Kenneth Crownover { Debbie)
and Jo Ellen Johnson (Steve), four grand-
children, and his sisters, Dorothy Cain
and Betty Ann Tillman.

ROBERT EDWARD LEE KEY

Robert Edward Lee Key was a native
son of Conecuh County, Alabama.

He was educated in the public schools
of Conecuh County and rendered distin-
guished serviced to his country in the
China-Burma-India theatre of operations
in World War 11, and afterward in the
United States Army Reserve, where he
rose to the rank of colonel.

He graduated from the University of
Alabama School of Law in the Class of
1949, and entered the practice of law at
Evergreen.

Judge Key served as circuit solicitor of
the 21st Judicial Circuit from 1953 until
1965, and earned a reputation as an
aggressive but compassionate prosecutor,
He was appointed circuit judge of the
newly created 35th Judicial Circuit in

1965, where he served with distinction
and without political opposition until his
mandatory retirement in 1989, Judge Key
faithfully served the citizens of Mobile
County as a supernumerary circuit judge
for 13 years, until his failing eyesight
required him to leave the hench.

His keen intellect, his broad legal knowl-
edge, his understanding of the human
condition and his abiding faith in the rule
of law earned his reputation as one of the
state'’s most capable and respected jurists.

Judge Key was a faithful member of
Evergreen Baptist Church, where he taught
the Men's Bible Class for over 50 vears.

He is survived by his widow, Marjorie
Virginia Yeatman Key; his daughter
Elizabeth Ann Key Scott; two grandchil-
dren; and two great-grandchildren,
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Hundreds of Posters and Essays
[llustrate American Jury System 1n
Law Day Contests

This year’s winners include:

ESSAYS GRADES 7-9 GRADES 1012
15T Place Meeda Stephenson Nic Pawall
Hartselle Jr. High School ~ Falkville High School
Wanda McAbes Marshall Mooney
2md Place Amber Patterson Chogquette Wright
Hartselle Jr. High School  BTW HS Tuskegee
Wanda McAbee B. Hightowar
ﬁaﬂﬁ :,Tﬁ:rmt Eﬁ"ﬂ:ﬁﬂ&"ﬁ:ﬂmm e ard Place Alanna Hutcherson Brittany Paul
BTW HS Tuskegee BTW HS Tuskegea
labama students shared their thoughts on this year's i g
A theme of “The American Jury: We the People in Action” POSTERS  GRADES K-3 GRADES 4-6
through creative expressions of art or the imagery of the 1T Place Alexia Williams Addison Tambling
written word when over 130 posters and 20 essays were entered in Union Springs Elementary  Dairaida Elementary
this vear's Law Day contests. In addition to members of the Caria Haris Ms Gisi
Alabama State Bar Law Day Committee, celebrity judges this year
included “Today in Alabama” co-anchor Judd Davis; WSFA-TV 7nd Placa Caleb Sieg Amber Hill
photographer Clarence Gibbons; Wanda Lloyd, Monigomery il Lok Elamantrs Divaics Elsmentaty
Advertiser executive editor; and Birmingham News reporter Stan M Rabinson Ms. Gisi
Bailey. Col. Steve Lindsay and Lt. Laura Hanson, both of the :
Judge Advocate General's office, Maxwell AFB, also helped with d Place Jon Cole C} Cory Liviegst
the judging. Montgomery attorneys Tommy Klinner and Tim ; et Tova ity Hartselle Jr. High School
Lewis, are co-chairs of the state bar’s Law Day 2005 Committee. Ms. Windham Wanda McAbee
Winners were recognized May 2nd at a special ceremony and :
luncheon held at the Supreme Court of Alabama. Following the HONORABLE Daniet C3 2 WINNING SCHOOLS
presentation of awards by Alabama State Bar President Douglas MENTION  Harisefle Jr. High 1. Falkville High School

McElvy, the students and their special guests were guests at a spe-
cial luncheon at the Alabama State Bar, followed by a private tour
of the supreme court.

There are three (3) dassifications: Grades K-3 and 4-6 for posters;
grades 7-9 and 10-12 for essays; and grades 7-12 in photography.
Winners in the essay contest receive L. 5. Savings Bonds in the
amounts of $200, $150 and $100, respectively; winners in the poster
contest receive bonds in the amounts of $125, $100 and §75. All
winners receive engraved gold medals and award certificates. Schools
of all winners receive certificates and teachers of the winners receive
a 525 contribution per award for use in their classrooms, |

2. Hartsalle Jr. High School

3. BTW HS Tuskegea

4, Union Springs Elementary
5. Dalraida Elementary School
6, Red Leval Elementary

Visitors to the bar’s Web site at www.alabar.org can
view all the winning posters and essays under the
“Public” link.
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University's Cumberland School of
Law recognized alumni, volunteers and
friends of the school during Alumni
Weekend events April 8 and 9. Two
faculty members also received awards.

Robert K. Dawson, president of
Dawson & Associates lobbying firm,
Washington, D.C,, was named 2005
Distinguished Alumnus, A 1971
Cumberland graduate and member of
the ASB, Dawson is a former deputy
assistant secretary of the Army and was
associate director of the Office of
Management and Budget for the White
House during the Reagan administra-
tion.

Cumberland alumni Michael V.
Rasmussen, James H. Roberts, Jr. and
Mark D. Pratt were named Volunteers
of the Year, They were honored for
their work as coaches for various trial
teams at the law school,

Rasmussen, a 1976 graduate, is an
assistant U.S. Attorney, Morthern
District of Alabama, in Birmingham.
Roberts, a 1994 graduate, is an assis-
tant public defender in the Tuscaloosa

County office. Pratt, a 1995 graduate,
is an attorney in private practice with
Burton & Associates in Birmingham

Judge John C. Godbeold and his wifee,
Betty, of Montgomery were named
this year's Friends of the Law Schoal,
Judge Godbold holds senior status
with the U.S. Court of Appeals, 11th
Circuit, and is former chief judge, LU.S.
Court of Appeals, 5th and 11th
Circuits, He is the Leslie 5. Wright
Professor of Law at Cumberland. The
couple was honored for their devotion
and support of the law school and its
students.

Cumberland professor T. Brad
Bishop was named one of the first
recipients of the Harvey 5. Jackson
Excellence in Teaching Award at the
law school. Bishop, who teaches con-
tracts, municipal court practice and
procedure, was recognized for his qual-
ity teaching of first-year students.

The award was established this year by
Cumberland alumni Edward R. Jackson
and Richard E. Fikes in honor of Jasper
attorney Harvey S. Jackson. B
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Fair Pay
Exemptions

N-E. MCPHERSON AND MATTHEW . FRIDY

Last year the
Department of Labor

significantly changed

the landscape of

the so-called
“white-collar”
exemptions to

the Fair Labor
Standards Act’s
(*FLSA”) wage and

hour requirements.

irtually all employers, lawyers and
‘ (‘ non-lawyers alike are affected by

the FLSA overtime and mini-
mum wage requirements. Codified at 29
U.5.C." 201, et seq., the FLSA requires
that most employers pay their employees
at least $5.15 per hour and compensate
them at a rate of at least time-and-a-half
for all hours worked in excess of 40 per
week.' The FLSA exempts several cate-
gories of employees from these wage and
hour requirements, providing employers
with necessary flexibility in making
employment and other business deci-
sions. The recent changes in the "white-
collar” exemptions may significantly
affect how you and vour clients navigate
the FLSA requirements,

On April 20, 2004, the Department of
Labor released its final regulations
regarding the exemption of certain
“white-collar” employees from many of

or You and
our Client

the obligations placed on employers
under the FLSA. These new rules are cod-
ified in Part 541 of Title 29 of the Code of
Federal Regulations, and became effective
August 23, 2004. The new rules revise the
three basic tests (salary level, job duties
and salary basis) that are applied to deter-
mine whether particular employees are
exempt from the wage and hour regula-
tions. The new rules represent the first
major overhaul of the job-duties test
since 1949, and the first increase in the
salary-level test since 1975.

This article provides an overview of the
new rules, called the “Fair Pay Rules,” so
that attorneys can assess their own internal
policies and protocols, and better advise
their employer-clients on how to classify
employees under the FLSA and how to
avoid the relatively steep penalties for viola-
tions of the FLSA with regard to overtime
pay and the minimum wage.
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Overview of

Changes

The new Fair Pay Rules were adopted
to simplify the previous regulations,
which many found too vague to be
applied to particular employees with any
confidence. With the changes, the
Department of Labor has attempited 10
streamline the old tests for determining
whether an employee is exempt from the
wage and hour laws. For example, the
“long” and “short™ tests with respect to
different salary levels for differemt
exemptions have been replaced by a sin-
gle “standard” test. Also, the new rules
allow emplovers more Aexibility in met-
ing out unpaid disciplinary suspensions
to exempt employees who, under the pre-
vious rules, would lose exempt status if
suspended without pay for less than a full
week. The Fair Pay Rules also include a
new “safe harbor™ provision for employ-
ers with exempt employees, Under the
provision, an employer will not lose the
exemption for employees from whom
improper salary deductions are taken if
the employer has adopted a “clearly com-
municated policy” that prohibits improp-
er salary deductions, has established a
mechanism by which employees can
complain of improper deductions, reim-
burses employees for improper deduc-
tions, and makes a good faith commit-
ment to avoid future improper deduc-
tions. Overall, these changes will signifi-
cantly affect the way employers navigate
the FLSA exemptions.

The New Fair
Pay Rules

Under the new Fair Pay Rules, particu-
lar employees may be exempt from the
wage and hour laws if they meet three dis-
tinct requirements or tests, First, under
the Salary Level Test, an employee must
be compensated at a rate of at least $455
per week to qualify as exempt, Second,

under the Salary Basis Test, an employee
must be paid on a salavy, rather than
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hourly, basis. Finally, under the Job Duties
Test, an employee must perform primary
job duties that are administrative, execu-
tive or professional in nature. All three of
these tests, described in substantially more
detail below, must be met for an employee
to qualify as exempt from the FLSA wage
and hour requirements.

A. The Salary Level Test’

The Salary Level Test is the easiest of
the tests to apply. Simply put, the
employee must be compensated at a rate
of at least $455 per week. This amount
must be paid “free and clear” In other
words, the $455 cannot include the value
of non-monetary compensation that the
employer furnishes to the emplovee, such
as lodging or meals. For employers who
have adopted pay periods longer than
one week, the equivalent salary levels for
those pay periods are as follows:

* Biweekly pay period: $910.00

+ Semimonthly pay period:
§985.83

+ Monthly pay period: $1,971.66."

Note that the shortest pay period
allowed for exempt employees is one
week. Therefore, any employees who are
paid more often than once a week will
not qualify for the exemption.

B. The Salary Basis Test'

In addition to being paid the minimum
amount described above, for an employee
to be considered exempt from the FLSA
wage and hour requirements, he or she
must be compensated on a salary, as
opposed to an hourly, basis. This means
that the employer must regularly compen-
sate the employee, “on a weekly or less fre-
quent basis, a predetermined amount ...
that] is nol subject 10 reduction because of
variations in the (kuajiw or quantity of the
work performed.” Generally, the employer
must pay the exempt employee his or her
“full salary for any week in which the
employee performs any work,” regardless
of whether the employee actually worked a
full week." The employer need not pay the
emplayee for weeks in which the employee
performed no work.

To maintain the exemption under the
Salary Basis Test, the employer cannot
deduct from the employee’s predeter-
mined salary because of “absences occa-
sioned by the employer or by the operat-
ing requirements of the business.™ This
prohibition is known as the “no pay-
docking” rule. For example, the exemp-
tion cannot be maintained when an
employer docks one day of pay from the
employee's salary because the employee
was asked not to come in because of a
temporary closing of the work facility. If
the employee is “ready, willing and able
1o work,” the exemption will be lost if the
employee’s salary is reduced because of
the lack of available work."

The Fair Pay Rules identify several spe-
cific exceptions to the no-pay docking
rule. Under these exceptions, employers
can deduct from exempt employees'
salaries without losing the exempt classi-
fication. The exceptions identified in the
regulations include:

* An absence from work for one or
more full days for personal reasons,
other than sickness or disability;

* An absence from work for one or
more full days due to sickness or dis-
ability if deduction is made under a
bona fide plan, policy or practice of
providing wage replacement benefits
for these types of absences;

* To offset any amounts received as
payment for jury fees, witness fees or
military pay;

* Penalties imposed in good faith for
violating saffety rules of "major sig-
nificance,” such as "no-smoking”
rules in oil refineries;

+ Unpaid disciplinary suspensions of
one or more full days imposed in
good faith for violations of work-
place conduct rules, such as rules
prohibiting harassment or workplace
violence;

= A proportionate part of the employ-
ee’s full salary may be paid for time
actually worked in the first and last
weeks of employment; and

* Unpaid leave under the Family and
Medical Leave Act.”



Deductions under these exceptions for
time spent away from work may only be
taken in full-day increments. This means,
for example, that if an employee is absent
from work for three and a half days for
the purpose of taking care of personal
matters, the first exception noted above,
the employer can only deduct three days’
worth of salary from the employee’s pay.
Thus, an employee must be paid for a
full-day's work for any day in which he
or she has worked at least part of the day.
This full-day deduction increments rule,
however, does not apply to the sixth and
seventh exceptions listed above.

Examples of deductions that are not
allowed under the Salary Basis Test and
which could result in the loss of the
employee’s exempt status include:

* deducting one day of salary from an
employee’s pay because of a one-day
closure at the workplace due to
inclement weather;

* deducting from an employee’s salary
because the employee missed three
days of work because of illness, when
the employer does not have a salary-
replacement benefit; and

* deducting a half-day’s salary due to
the employee’s absence from work
for half a day for personal reasons.

e

Whether improper deductions result in
the loss of the exemption is determined
based on the facts and circumstances pres-
ent. If the facts demonstrate that the
improper deductions were isolated and
inadvertent and that the employer reim-
bursed employees for improper deduc-
tions, the employees will remain exempt.
If, however, the facts demonstrate that the
employer did not intend to pay its employ-
ees by salary or has an “actual practice” of
taking improper deductions from exempt
employees” salaries, the exemption will be
lost, and those employees affected will be
due overtime pay for hours worked in
excess of 40 per week “during the time
period in which the improper deductions
were made”"”" Numerous factors are con-
sidered in determining whether the
employer has an “actual practice” of taking
improper deductions, including how often
the employer took improper deductions,
the number of improper deductions taken,
the number of employees from whom
improper deductions were taken, and the
identities of the managers responsible for
the improper deductions.'”

It is important to note that all employ-
ees in the same job classification who
work under the manager responsible for
the improper deductions will lose the
exempt designation. Therefore, even if

T* )

.the “long” and “short”
tests with respect to
different hal;_u‘}-' levels for
different exemptions have

been replaced by a single

“standard” test.

improper deductions were made from
the salary of only one exempt employee,
all exempt employees with the same clas-
sification may be affected if there is a
finding of “actual practice.” Conversely,
employees under different job classifica-
tions or different managers likely will not
lose their exempt status.

To ease the burden on employers who
make good faith efforts to comply with the
regulations and prevent improper salary
deductions, the new Fair Pay Rules provide
a safe harbor under which employers who
take improper deductions will not lose
their employees” exempt status if certain
conditions are met. According to the safe
harbor provision, found in 29 CER. §
541.603(d), an employer will not lose the
exemption for an improper deduction if
(1) the employer has a clearly communi-
cated policy prohibiting improper deduc-
tions; (2) the policy includes a mechanism
by which employees can complain about
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provision will not
protect employers who
continue to make improper

deductions after their

employees complain.

improper deductions; (3) the employer
corrects the improper deductions by reim-
bursing the improperly deducted funds;
and (4) the employer makes a good-faith
commitment 1o not take improper deduc-
tions in the future, Note, however, that the
safe harbor provision will not protect
employers who continue to make improper
deductions after their employees complain.

C. The Job Duties Test

The Job Duties Test is the most com-
plex of the three tests, Under this test, the
employee must meet the requirements of
at least one of three categories of employ-
ment for the FLSA exemption to apply.

JULY
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The categories, described below, include
pmlumml;ll. executive and administrative
exemptions.

1. THE PROFESSIONAL
EXEMPTION -

I'here are two types of professional
exemptions. The first is the “learned pro-
fessional.” To qualify under this exemp-
tion, the employee's primary duty’ must
be “the performance of work requiring
advanced knowledge in a field of science
or learning customarily acquired by a
prolonged course of specialized intellec-
tual instruction.”"

Work requiring advanced knowledge is
work that is intellectual in character. A
learned professional generally relies on
his or her advanced knowledge to analyze
or interpret varying fact-patterns. Under
the Fair Pay Rules, advanced knowledge
is not considered the type of knowledge
gained at the high school level.

A “field of science or learning” is one
that typically has a professional status
associated with it, such as theology, law,
engineering and teaching. The require-
ment that the professional employee have
customarily acquired his or her knowl-
edge through a "prolonged course of spe-
cialized intellectual instruction” limits

the exemption to only those professions
in which the instruction is generally nec-
essary for being allowed to engage in the
profession. The fact that the specialized
knowledge is “customarily acquired” in
this manner means that certain atypical
situations may lead to the application of
the learned professional exception, for
example, to the rare lawyer who did not
attend law school.

Note that paralegals and legal assistants
usually will not meet the requirements for
the learned professional exception.
Although many paralegals and legal assis-
tants have advanced degrees or specialized
training in their fields, such education “is
not a standard prerequisite for entry into
the field""" Paralegals and legal assistants,
however, may qualify as learned profes-
sionals in other fields and bring that spe-
cialized knowledge to the performance of
their jobs. The regulations offer the fol-
lowing example, “if a law firm hires an
engineer as a paralegal to provide expert
advice on product liability cases or to
assist on patent matters, that engineer
would qualify for exemption™"

The second type of professional is the
“creative professional.” An employee
qualifies as a creative professional if his
or her primary duty is “the performance



of work requiring invention, imagina-
tion, originality or talent in a recognized
field of artistic or creative endeavor.”"’
Recognized fields of artistic or creative
endeavor include music, acting, writing

and the visual arts.

2. THE ADMINISTRATIVE
EXEMPTION "

An employee must meet two require-
ments, in addition to the Salary Level
and Salary Basis Tests, to qualify as
exempt under the Administrative
Exemption. First, the primary duty of the
employee “must be the performance of
work directly related to the management
or general business operations of the
employer or the employer’s customers™"”
Second, the employee’s primary duty
“must include the exercise of discretion
and independent judgment with respect
to matters of significance””'

Under the Fair Pay Rules, the “manage-
ment or general business operations of
the employer” relates to the running of
the business rather than the creation of
revenues for the business, for example, by
being involved in the production and
manufacture of the abjects sold by the
business or selling those objects on
behalf of the employer. Work that
involves the management and general
business operations of the employer may
include the type of work performed by
accounting, quality control and human
resources departments.

Under the second element of the
administrative employee exemption, the
exercise of discretion and independent
judgment, the employee must generally
evaluate different courses of conduct and
decide which course will be taken. Of
course, the exercise of discretion and judg-
ment must relate to matters of signifi-
cance, The regulations list several factors
that should be considered when determin-
g whether an employee exercises discre-
tion and independent judgment with
respect to matters of significance:

* Whether the employee has authority
to formulate, affect, interpret or
implement management policies or
operating practices;

»  Whether the employee carries out
major assignments in conducting the
aperation of the business;

= Whether the employee performs
work that affects business operations
to a substantial degree, even if the
employee’s assignments are related
to operation of a particular segment
of the business;

+ Whether the employee has authority
to commit the employer in matters
that have significant financial impact;

+ Whether the employee has authority
to waive or deviate from established
policies and procedures without
prior approval;

* Whether the emplovee has authority
to negotiate and bind the company
on significant matters;

= Whether the employee provides
consultation or expert advice to
management;

« Whether the employee is involved in
planning long- or short-term busi-
ness objectives;

+ Whether the employee investigates
and resolves matters of significance
on behalf of management; and

« Whether the employee represents
the company n handling com-
plaints, arbitrating disputes or
resolving grievances.”

Examples of employees who typically
meet the requirements of the administra-
tive exemption include insurance claims
adjusters, executive or administrative
assistants to senior executives, and pur-
chasing agents.

3. THE EXECUTIVE
EXEMPTION™

Three elements must be met for an
employee to qualify under the executive
exemption:

1. The employee's primary duty is the
management of the enterprise or a
customarily recognized department
or subdivision;

2. The employee customarily and regu-
larly directs the work of two or more
other employees; and

3. The employee has the authority to
hire or fire other emplovees, or has
his or her suggestions as to hiring,
firing, promotions or other changes
of status given particular weight.”

As to the first element, the regulations
define “management” by listing numer-
ous examples of management activities:

Interviewing, selecting and training
of employees; setting and adjusting
their rates of pay and hours of work;
directing the work of employees;
maintaining production or sales
records for use in supervision or
control; appraising employees’ pro-
ductivity and efficiency for the pur-
pose of recommending promotions
or other changes in status; handling
employee complaints and grievances;
disciplining employees; planning the
work; determining the techniques to
be used; apportioning the work
among the employees; determining
the type of materials, supplies,
machinery, equipment or tools to be
used or merchandise to be bought,
stocked and sold; controlling the
flow and distribution of materials or
merchandise and supplies; providing
for the safety and security of the
employees or the property; planning
and controlling the budget; and
monitoring or implementing legal
compliance measures.”

A "department or subdivision” is a divi-
ston of a business that has “a permanent
status and a continuing function
Examples of customarily recognized
departments and subdivisions include
companies’ legal departments and human
resources departments. Recognized depart-
ments and subdivisions can also include
divisions within larger departments.

The second element of the executive
exemption requires the employee’s custom-
ary and regular direction of the work of
two or more employees, "Customary and
regular” denotes something more than
occasional, but less than constant.
Generally, giving direction to two or more
employees at least once per week will quali-
fy the employee under this element. How-
ever, one “who merely assists the manager
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of a particular department” and actually
supervises only when the manager is absent
will not qualify for the exemption.™

The fact that the exempt executive
employee must supervise two or more
employees means that he or she must
supervise employees who, together, work
at least 80 hours per week. Thus, supervis-
ing two part-time employees would not
qualify the supervisor as an executive,
Likewise, neither of two supervisors who
share supervision of three fulltime
employees would qualify for the executive
exemption, as cach would be deemed to
supervise only one and a half employees.

The third and final element under the
professional exemption, the authority to
hire and fire, is straightforward except for
its alternate requirement that the employ-
¢r's suggestions as to hiring and firing
must be given “particular weight.” The
regulations list several factors to deter-
mine whether an employee’s suggestions
are given “particular weight,” including:
“whether it is part of the employee's job
duties to make such suggestions and rec-
ommendations; the frequency with which
such suggestions and recommendations
are made or requested; and the frequency
with which the employee’s suggestions
and recommendations are relied upon.™’

D. Particular
Exceptions to the
Application of the
Three Tests for
Exemption

Regardless of the application of the
three tests outlined above (salary level,
salary basis and job duties), the new reg-
ulations provide that the exemption sta-
tus of certain categories of employment
are determined differently. Some of these
more common fields and endeavors are
discussed below.

1. COMPUTER-RELATED
FIELDS™

An employee engaged in computer-
related employment is exempt from the
wage and hour requirements of the FLSA
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if three requirements are met. First, he or
she must be compensated on a salary or
fee basis at a rate of at least $455 per
week, or on an hourly basis at a rate of at
least $27.63 per hour. Second, he or she
must work as a computer systems ana-
lyst, computer programmer, software
engineer or other similarly-skilled worker
in the computer field. Finally, he or she
must have as his or her primary duty one
of the following;

(1) The application of systems
analysis techniques and procedures,
including consulting with users, to
determine hardware, software or
system functional specifications; (2)
The design, development, docu-
mentation, analysis, creation, test-
ing, or modification of computer
systems or programs, including pro-
totypes, based on and related to user
or system design specifications; (3]
The design, documentation, testing,
creation, or modification of com-
puter programs related to machine
operating systems; or (4) A combi-
nation of the aforementioned
duties, the performance of which
requires the same level of skills.””

Being highly dependant on the use of a
computer to perform one’s work, like an
architect or a civil engineer, does not
necessarily qualify an employee for this
exemption. To qualify, the employee must
engage in computer systems analysis,
programming or other similar computer-
related work.

2. LAWYERS, DOCTORS,
DENTISTS AND TEACHERS "
The Salary Level and Salary Basis tests
do not apply to lawyers, doctors (includ-
ing residents and interns), dentists and
teachers. Thus, if an employee is engaged
in any of these professions, he or she
need only meet the professional exemp-
tion under the Job Duties Test to qualify
as exempt from the FL5A, regardless of
how and how much he or she is paid.

3. BUSINESS PART-OWNERS "
An individual actively engaged in the
management of a company in which he or

she owns at least 20 percent equity interest

will qualify as exempt, regardless of
whether he or she is paid on a salary basis.

4, I'IIGHLY-CRMPENMTED
EMPLOYEES ~

A stream-lined Job Duties Test applies
to employees performing office or non-
manual work who are paid total annual
compensation of $100,000 or more, at
least $455 per week of which is paid on a
salary or fee basis. Under that test, the
employee is exempt if he or she custom-
arily and regularly performs at least one
of the duties of an exempt professional,
administrative or executive employee,
The highly-compensated employee need
not meet all of the requirements of one
of the three categories to be exempt. The
highly-compensated exemption does not
apply to non-management employees
engaged in manual labor.

Tips for
Lawyers and
Other
Employers

The new Fair Pay Rules should stream-
line the classification process for “white-
collar” employees and provide lawyer and
non-lawyer employees alike greater flexi-
bility and confidence in classifying
employees. When attempting to comply
with the new Fair Pay Rules, either in
your firm or with your employer clients,
be sure to remember the following:

+ Familiarize yourself with the law and
regulations of each state in which you
and your employer-clients have
employees. State laws and regulations
may be different from the federal
requirements outlined above, You and
your clients must comply with the
applicable state requirements as well as
the new Fair Pay Rules.

+ In light of the new regulations, now is
a good time for your employer-clients



te review the classification and salary
level of all employees.

I your employer-clients have misclas-
sified any of their employees or they
want to change the employees’ classifi-
cation to bring them within an exemp-
tion, they can use the new regulations
as an opportunity to make changes,

* Be sure your employer-clients educate
their managers about what deductions
they may or may not take from exempt
employees’ salaries,

* If you or your employer-clients have not
developed or “dlearly communicated” a
policy prohibiting improper pay deduc-
tions, now is a4 good time to do so, -]
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Thank You and Goodnight

winding down another busy bar

vear. We held our annual Iron Bowl
CLE in Birmingham and coordinated legal
assistance for disaster victims of Hurricane
Ivan. We helped organize two bar admis-
sions ceremonies along with the Alabama
Supreme Court. We provided assistance to
the Capital City Bar Association in host-
ing the Minority Pre-Law Conference in
Montgomery. We organized young lawyer
volunteers to work with the SpeakFirst
debate program in Birmingham. Qur
members have also served as representa-
tives of our state at American Bar
Association meetings during the year.

The highlight of our year, and our most
recent event, was the Young Lawyers’
Sandestin Seminar on May 20 and 21,
Craig Martin, of the Armbrecht Jackson
firm in Mobile, deserves credit for coordi-
nating the seminar. The YLS thanks all of
the sponsors who contributed to the sem-
inar and made it a success again this year.
Those sponsors include:

Armbrecht Jackson LLP {Mobile)

Bainbridge, Mims. Rogers & Smith LLP
{Birmingham)

Battie, Fleenor, Green, Winn & Clemmer LLP
(Birmingham)

Baxley, Dillard, Dauphin, McKnight & Barclift
(Birmingham)

Beasley, Allen, Crow, Methvin, Portis & Miles
(Montgomery)

Bradley Arant Rose & White (Birmingham)

Burr & Forman (Birmingham)

Cabaniss, Johnston, Gardner, Dumas &
0'Neal (Birmingham/Mobile)

Carr, Allison, Pugh, Howard, Oliver & Sisson
PC (Birmingham)

Cunningham, Bounds, Yance, Crowder &
Brown LLC (Mobile)

Foshee & Tumer Court Reporters
[Birmingham|

Hand Arendall LLC (Birmingham/Mobile)

T he ASB Young Lawyers’ Section is

Hare, Wynn, Newell & Newton LLP
{Birmingham)

Jinks, Daniel & Crow LLC (Union Springs)

Lioyd, Gray & Whitehead (Birmingham)

Luther, Oldenburg & Rainey (Mobile)

Lyons. Pipes & Cook PC (Mabile)

Marsh, Rickard & Bryan PC (Birmingham)

Maynard, Cooper & Gale PC (Birmingham)

MeCallum & Methvin PC (Birmingham)

Miller, Hamilton, Snider & Odom LLC {Mobile)

Taylor Martino PC (Mobile)

Vickers, Riis, Murray & Curran LLC (Mabile)

Watson, Jimmerson, Givhan, Martin &
McKinney PC [Huntsville)

Yearout & Traylor, PC (Birmingham)

Special thanks to the Beasley Allen
firm for sponsoring the breakfasts, Taylor
Martino for sponsoring the golf tourna-
ment, Cunningham Bounds for sponsor-
ing the Friday night party, and Foshee &
Turner and Hare Wynn for sponsoring
the afternoon beach parties. We also
thank our excellent group of speakers,
including Tommy Wells, Michael Worel,
Norman Waldrop, David Marsh, Skip
Ames, the Honorable Robert Hardwood,
Jr., Tom Methvin, and the Honorable
Joseph Battle. We appreciate their time
and effort.

The YLS has also been trying to
improve its programs and services. We
have been working with the Alabama
Supreme Court and the federal courts to
streamline the admissions ceremonies
and, in particular, to make the on-site
registration process for admittees more
efficient. We are also working on estab-
lishing a Young Lawyers’ Section Web
page on the Alabama State Bar Web site
that will provide more up-to-date infor-
mation about section activities and infor-
mation relevant to YLS members.

Thanks to all of those who have pro-
vided time and service to YLS programs
throughout the year. -]
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hersubtiersnake:
Long-Term Disability
Insurance Under ERISA

BY DAVID P MARTIN

array of benefits both for lawyers and staff,

usually governed by that reticulated statute
known as the Employee Retirement Income Security
Act, 29 U.S.C. §1001 et seq. (“ERISA”). One of these
benefits, long-term disability, deserves a careful
review before it is provided by an employer. In fact,
it should be as carefully examined as other benefits
but often this is not the case. There are numerous
insurance companies providing such benefits with a
wide range of plan provisions available. Without a
careful selection of a disability plan or policy, there
is a risk that you may see the benefit slither away
before your eyes when it is needed most.
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ERISA's specific remedies preempt state
law claims, thereby allowing only those
damages permitted by the statute, 29
U.S.C. 6% 1144(a) and 1132, Neither
mental anguish damages nor punitive
damages may be recovered. Great-West
Life ¢ Annuity Ins. Co, v. Knudson, 534
ULS. 204 (2002) and McRae v Seafarers’
Welfare Plan, 920 E2d 819 (11th Cir.
1991}, Instead, the damages are typically
limited to the benefits due, interest and,
if the court so awards, attorney’s fees,
Florence Nightingale Nursing Service, Inc.
v. Blue Cross/Blue Shield of Alabama, 41
E3d 1476, 1484-85 (11th Cir. 1995) and
Swmith v. Am. Intern, Life Assur. Co. of
N.Y,, 50 E3d 956 (11th Cir. 1995). There
is no right to a jury trial. Blake v.
Unionmutual Stock Life Ins. Co., 906 F.2d
1525 (11th Cir. 1990).

While these limitations may provide
some comfort to the insurance company
providing benefits, the employer, who
may desire to see the employee obtain the
benefits, may unhappily find itself a
defendant. The plan administrator, which
is often the employer, is a proper party.

Garren v, John Hancock Munieal Life Ins,
Co., 114 F.3d 186 (11th Cir. 1997) and
Rosen v, TRW, Inc,, 979 E2d 191 (11th
Cir. 1992). Under certain plans, an insur-
ance company acting under ERISA may
deny an employee’s disability claim and
even after suit is filed still only be liable
for the benefits and interest. The employ-
ee’s attorney’s fees may be awarded but
this is left to the discretion of the court.
29 11.5.C. § 1132(g). See, Nightingale, 41
F.3d at 1485 and Curry v. Contract Fab.
Ine. Profit Sharing Plan, 891 F2d 842
{11th Cir. 1990},

On the other hand, a disability plan not
provided through an employer would be
subject to state law, along with those dis-
ability plans that fall within the provi-
sions of 29 U.S.C. § 1004, which include
governmental plans, church plans, excess
benefit plans and unfunded excess benefit
plans. State law claims may result in other
damages, including mental anguish or
punitive damages. In many instances, the
disability provider may feel more com-
pelled to resolve a claim short of litigation
than under an ERISA governed plan.
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Employers may also have fiduciary
duties under ERISA. At least one court has
opined that there may be liability for the
plan administrator (often the employer)
that selects a company known to be a
poor choice for providing disability bene-
fits, Radford Trust v. First Unuerr Life
Insurance Co. of America, 321 E Supp. 2d
226 (D. Mass 2004). A plan administrator
is charged with fiduciary duties, one of the
highest duties recognized under the law.
29 US.C. 8% 1002(21 1A} and 1104(a).
While the 11th Circuit has not yet found
improper selection of an insurance com-
pany to be a breach of fiduciary duty, the
Radford case further underscores the
importance of careful selection of a dis-
ability plan. [t is hoped that this article
will provide food for thought to assist in
selecting long-term disability insurance.

What Type
of Plan Do

You Have?

A. What Is the
Standard of Review
Under the Plan?

ERISA defines a number of terms as
used in the statute. First of all, the long-
term disability plan usually refers to the
document that governs the provision of
disability benefits. 29 U.S.C. § 1003(1). It
may also be called a policy by the insurance
company. The summary plan description is
usually the booklet, pamphlet or document
given to participants of the plan. This doc-
ument contains a summary of statutorily
required information found in the actual
plan document. 29 US.C. $% 1021 and
1022, These two documents may set out
the discretionary authority that is reserved
by the plan administrator or fiduciary for
deciding claims for disability benefits. This
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will govern the role the court will play in
reviewing the disability decision. There
may be a full court review of a decision or
a limited review. Cases may be won or lost
on the type of review allowed,

According to Firestone Tire and Rubber
Company v. Bruch, 489 1.5, 101 (1989)
there are three standards of review to be
utilized by courts examining an ERISA
claim decision. These review standards
are arbitrary and capricious, heightened
arbitrary and capricious and de nove.
Since this opinion was published, thers
has been much litigation over the proper
standard of review. Obviously, when a
more limited review is required by a
plan, this will naturally lead to a more
aggressive denial of a disability claim. For
example, under the arbitrary and capri-

cious standard, an insurance company
may be wrong in its decision, but if its
decision had some reasonable basis it
must be upheld. HCA Health Sves. of Ga.
v. Employers Health, 240 F3d 982 (11th
Cir. 2001): Levinson v Reltance Standard
Ins. Co., 245 E3d 1321 (11th Cir. 2001)
and feit v. Blue Cross & Blue Sheeld of

Alabana, 890 F.2d 1137 (11th Cir. 1989).

On the other hand, il a full or de nove
review of a claim is required under the
plan, the claim administrator may con-
duct a less aggressive review of the claim
since a decision may be overturned by a
court if it is wrong alone,

One would think that the cost of the
benefit plan would largely depend on
what standard of review is applicable
under the policy but evidence of such is

not often found. This writer's own expe-
rience is that it may be possible to
request the carrier to drop this "arbitrary
and capricious” reservation of discretion
language for only a modest increase in
premium. Accordingly, it is important ta
review every plan as to the applicable
standard of review.

1. The Arbitrary and
Capricious Standard

A plan requiring a court to utilize this
standard will contain direct and succinet
language which gives the plan discre-
tionary authority to interpret policy or
plan provisions, make decisions regarding
eligibility for coverage and benefits, and
resolve actual questions relating to cover-
age of benefits. See, Kirwan v. Marriott
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Corp., 10 E3d 784 (I1th
HCA Health Sves. of Ga

decisions rt.'gardmg.
actually made by the XYZ [nsunmcc
Company. If the plan only reserves discre-

tion as to the plan administrator (your law 10"

firm), then could your firm overturn the
decision of the XYZ Insurance Company?
If not, was there some type of delegation
of authority from your firm to XYZ
Insurance Company allowing that compa-
ny to exercise the discretion for your firm?
Your firm may be a defendant as a result
of a decision it never made and did not
delegate. Examine the plan to determine
who actually reserves discretion.

Suffice it to say that if your plan has
language similar to that cited above, you
may want to shop for a plan that doesn't
have such language. If it is not your deci-

sion to obtain the disability plan for your & :

firm, you may want to purchase a private
disability plan to cover yourself. While it
is not impossible to prevail in litigation
with a plan under the arbitrary and
capricious standard (see, Levinson, 245
E3d at 1321), it remains true that a truly
disabled person may not obtain benefits

ndard of review, arguably
pfully be sold. See, Utah Code
21,201(3); Haw. Rev. Stat. §
. Ins. Code % 143 ; and Cal.
5921.5 and 12921.9.
ttucky Association af

e, v. Miller, 538 U.S. 329
ws specifically regulating
1ot preempted by ERISA
144) if the law is directed
ities engaged in insurance and

ing arrangement between the insurer and
"“the insured. It appears that states may be
able to regulate discretionary clauses. So
far, in the State of Alabama, such discre-
i—':tmaarv clauses remain legal.

0

The Heightened
Arbitrary and Capricious
dard

second standard of review is called
ightened arbitrary and capricious
rd in the 11th Circuit. See, HCA
Sves. of Ga., 240 F3d at 985 and

v. Blue Cross/Blue Shield of Alabama,
10 E3d 1547 (11th Cir. 1994), The plan
may actually grant the fiduciary or
administrator all discretion, but if the
court finds a conflict of interest for the
fiduciary or administrator, then the
heightened arbitrary and capricious stan-
dard will apply. Under this standard of
review, the court’s role is to examine the
claim decision in light of the conflict
shown. HCA Health Sves, of Ga., 240 E3d
at 994-95 and Yochum v, Barnett Banks,
234 E3d 541 (11th Cir. 2000). A conflict
of interest has often been lound where

h b-l.u uf(.a 240 F3d a1 994.
nsurance commissioners of at
our states have applied state law
statdtory prohibitions against discre-
mnnry clauses, At least for now in
“Milinois, Hawaii, Utah and California,

long-term disability insurance policies
with discretionary clauses, which would
necessatily invoke the arbitrary and
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funding for a disability plan comes
directly from the coffers of the company
rather than through a trust. For example,
if your claim is denied and the claim
would otherwise be paid out of the
insurance company's assets, a conflict of
interest may be found. See, Lee, 10 E3d at
1552 and Yochum, 234 E3d at 546-47.
The court’s analysis in applying this
standard of review commences with
ascertaining whether the plan document
has granted discretion. Secondly, a review
is conducted to determine whether or not
the decision was wrong. If the court
determines that the decision was wrong,
then the court proceeds to determine
whether the claimant has proposed a rea-
sonable interpretation of the plan and, if
s0, the court will look at whether the plan
administrator's decision was reasonable.
Even if the decision was wrong but based
on a reasonable interpretation, the
administrator is entitled to deference. The
participant may yet be successful if it can
be shown that the means of arriving at
the decision was arbitrary and capricious.
Mext, if there is a conflict of interest,
the court is required to gauge the self
interest of the claims administrator. If
conflict is found, the burden shifts to the

claims administrator to prove that its
interpretation of the plan was not tainted
by self interest. The claims admimstrator
must show that its wrong but reasonable
interpretation of the plan benefits the
class of participants and beneficiaries. If
the claims administrator fails to show
that its interpretation benefits the plan
then it is not entitled to deference. HCA
Health Sves, of Ga., 240 E3d at 994-95,

3. The de novo standard of

review

A de novo review applies when there is
no reservation of discretion. Firestone,
489 1.5, at 115, The court will look over
the claim decision and decide for itself
whether the participant is disabled or
not, A plan that falls under this standard
of review, of course, is most favorable to
a disability claimant under ERISA. The
insurance company will not prevail if it is
wrong but reasomable.

Under both the arbitrary and capri-
cious and heightened arbitrary and
capricious standards, the evidence before
the court will largely be limited to the

facts known to the administrator hefore
suit was filed, the means of deciding the
claim and any conflict of interest, See,
fett, 890 F.2d at 1140; Lee, 10 F3d at 1547
and Shipp v. Provident Life and Accrdent
Ins. Co., 214 F. Supp. 2d 1241, 1246 (M.I.
Ala. 2002). Under these standards of
review in the 11th Circuit, it may be pos-
sible to submit additional evidence, how-
ever, that may lead the court to remand
the case to the plan administrator to
reconsider and take action. fert, 890 E2d
at 1140 and Sharinon v, Jack Eckerd Corp,
113 E3d 208, 210 (11th Cir. 1997).
However, under a de novo review in the
11th Circuit, the court may consider facts
that were not before the administrator ai
the time the benefit determination was
made. Kirwin, 10 E3d at 789-90 and
Moon v. American Home Assur. Co., 888
E2d 86, 89 (11th Cir. 1989),

B. What Is the
Definition of
Disability?

The definition of disability in a plan
will involve the inability to perform work
for compensation, However, there is no

standard or statutory definition. A plan
providing for an individual who is

A plan pruvu‘:llng for an mdlwdual l{uht"; fﬁhabled when
"'Jm is no h‘:mger able to perform the ma{arlﬂl dutles of his

e definifion uf disability as nppnsea to a:‘@ﬂm
defines disability as being unable to perfnrmnany uccupa-
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disabled when he is no longer able to
perform the material duties of his own
1.'.|-ECUPE'lti.D]'] ]'H!S a ITH.IE]'] grﬂater DPFK}III.I-
nity of meeting the definition of disabili-
ty as opposed to a plan that defines dis-
ability as being unable to perform any
occupation.

1. Full-time or part-time?

Plans also vary in their definition of
disability as to the amount of work one is
able to work in a week. One would natu-
rally assume that an occupation would
require an individual to work at least
eight hours a day and 40 hours per week.
However, some plans specify that you are
not disabled if you are able to work part
time or able to produce a certain low
percentage of your income. Obviously,
this matters a great deal, especially if the
standard of review is arbitrary and capri-
cious. In fact, some plans have been
interpreted by plan administrators or
insurers such that one would have to be
virtually on a deathbed or in a coma
before one would meet the definition of
disability. The 11th Circuit, however, has
frowned on interpreting a disability plan
so narrowly. Helms v. Monsanto Co., Inc.,
728 F2d 1416 (11th Cir. 1984).
Nonetheless, a plan that relates to an
inability to work 40 hours per week with
reasonable continuity is preferred,

2. Own occupation, any
occupation or both?

Obviously, the best plan to have is an
“own occupation” plan, but this may cost
more. However, when weighed against
the downside of a pure “any occupation”
plan or a plan that changes from an “own
occupation” to an “any occupation” defi-
nition, it may be worth the cost. For
example, if you become disabled from
practicing law but could work as a desk
security guard watching video monitors
and making phone calls at night, you
should receive disability under the own
occupation definition. However, if the

plan switches to “any occupation” after a
certain time period of disability then the
ability to work as a desk security guard
would preclude further disability bene-
fits. While this may be reasonable under
the plan, you may not think so if no jobs
exist in your area given your limitations.
From the insurance company's perspec-
tive, they are not going to get in the busi-
ness of finding a job for the claimant.
While a number of issues may be litigat-
ed in this situation, in the meantime you
have no income. Again, the best course is
to know what you are providing or pur-
chasing,

3. Elimination Periods

Disability definitions may also have
certain time limitations before benefits
commence, Most long-term disability
policies do not commence paying benefits
until an elimination period is satisfied.
For example, a plan may provide that one
must be continuously disabled for 180
days before disability benefits commence.
Do you, or do your employees, have other
means of support for six months, in the
event of disability? There are no regula-
tions setting how long the elimination
period may be, so again, that is a contrac-
tual matter which should be taken into
account in selecting a disability policy.

4. Limitations on Benefits
for Self-Reported
Conditions and
Mental/Nervous Conditions

Usually a plan will pay benefits until
retirement age. However, many plans
impose a limitation of benefits if the dis-
ability arises out of a mental or nervous
condition or if the disabling condition
arises from self-reported conditions, The
time periods may be unusually short,
such as for a 12- or 24-month time peri-
od. For example, an individual who suf-
fers from migraine headaches, chronic
fatigue syndrome or fibromyalgia may
not have a test such as an MRI or X-ray

to confirm their condition or level of
pain. A claim administrator may use the
self-reporting condition clause to deny
payment of the claim past the shortened
benefit period.

This self-reporting condition limita-
tion may also appear in the disability def-
inition in the form of an objective proof
requirement. If this appears, the actual
definition of “objective” should be closely
examined. It may be used to deny the
claim completely. Some plan administra-
tors, without express "objective” lan-
guage, have been known to interpret
plans to mean that there must be an X-
ray, MRI or some form of diagnostic test
to supporting a treating physician’s opin-
ion on disability. In other words, a per-
sonal examination by a treating physician
may not be considered objective evi-
dence,

In the 11th Circuit, if the objective evi-
dence requirement is not set forth in the
plan, then a plan administrator may not
be justified in interpreting the plan so as
to require such proof. See, Nightingale, 41
E3d at 1484 citing Helms, 728 E2d at
1420. In fact, a plan administrator’s deci-
sion has been found to be arbitrary and
capricious when new requirements for
coverage are added to those enumerated
in the plan.

As one can imagine, disabling pain can
exist without an X-ray supporting it.
Courts have recognized that pain, in and
of itself, can be disabling even when its
existence is unsupported by objective evi-
dence. See, Walden v. Schweiker, 672 FE.2d
835 (11th Cir. 1982}, While the Social
Security cases lead the way on this issue,
the 11th Circuit has indicated that the
body of law developed in connection
with Social Security disability should be
instructive in examining disability under
ERISA. Helms, 728 F2d at 1420-21, né6.

Every possible definition of disability
in a plan cannot be examined here, as
neither time nor space will allow, The
importance of closely examining the def-
inition of disability, however, cannot be
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overemphasized.

C. What Administrative
Review Process Is

Required?

Every plan governed by ERISA is
required to meet minimum requirements
to provide a full and fair review of a
claim within certain time frames. 29
US.C. 6 1133 and 29 C.ER. § 2560.503-1.
However, there are variations in the plans
on the market as to the number of
appeals or reviews permitted during the
administrative process. This is important
because prior to litigation commencing,
the administrative process must be
exhausted, or it must be shown to be
futile to exhaust the process. Perrino v,
Southern Bell Tel.d- Tel. Co., 209 E3d
1309 (11th Cir. 2000).

There actually is no administrative
agency involved in deciding the claim,
but rather the administrative process
refers to the insurance company's claim
determination and appeal within the
company to review its own determina-
tion. While this may sound futile or
unfair, what happens during the adminis-
trative review, or claims process, may lay
the groundwork for court review of the
claim. This is especially true if the stan-
dard of review is arbitrary and capri
cious. The claim’s process or administra-
tive review is one of the most importamt
aspecis of the case and should not be dis-
missed as a nuisance. A plan with more
than one appeal should be selected so
that there is opportunity to present all
needed information. Information provid-
ed after exhaustion may be rejected from
consideration, even though there is
authority for it to be considered. See,
Sharmon, 113 F3d at 210,

Under 29 US.C.§ 1133 and 29 C.ER. §
2560.503-1, the law requires the plan to
clearly explain specific reasons for deny-
ing a claim, and it must give the partici-
pant a right to appeal that decision. It
also must provide for a full and fair
review of the claim. While a plan must
provide at least one appeal, a plan would
still be within the regulations if it
required two appeals, A disability
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claimant may prefer to have only one
appeal so that the exhaustion require-
ments may be met more quickly, and so
that suit may be filed sooner, if necessary.

Due to the fact that it is often difficult
to assemble and provide medical evi-
dence in short time periods, this writer
prefers a plan with more than one appeal
so that sufficient time may be allowed to
present all documentation necessary for
an appropriate record in the event that
litigation must be filed. The regulations
require appeals to be determined within
45 days, and even with an extension, an
appeal must be decided within 90 days.
29 C.ER. § 2560.503-1. This is not a sub-
stantial delay worthy of losing an oppor-
tunity to resolve the claim or to provide a
good basis for litigation. After litigation is
filed, many plans oppose any discovery
and want to limit the evidence to the
documents it has placed in its adminis-
trative record. See, Sheppard & Enoch
Prate Hospital, Inc. v. Travelers Ins. Co., 32
F3d 120 (4th Cir. 1994). Even though
discovery may not be so limited (see,
Shipp, 214 E. Supp. 2d at 1246), it is
worthwhile to have ample time to submit
all necessary supportive information.

D. Is There a Setoff
Against the Disability
Benefit?

Many disability plans provide a setoff
for worker's compensation benefits,
Social Security benefits, pension benefits
and various other forms of benefits. It is
important to understand the setoffs
applicable before purchasing a disability
plan because benefits may very well be
reduced to a minimum benefit.

For example, lawyer Jane Doe became
disabled from back injuries suffered as
she was lugging 50 pounds of files to
court. After waiting six months to satisfy
the elimination period, and another 90
days for decision making, she obtained
disability benefits of $4,000 per month,
She later obtained workers' compensa-
tion benefits that were approximately
$2,600 per month. These benefits were
reduced because she received disability

from her employer, as allowed under the
state law set-off provisions. Alo. Code §
25-5-57(c) (1975). She later applied for
Social Security benefits as well, and after
12 months, received back benefits of
51,800 per month, starting five months
after her disability commenced.

Jane’s disability carrier learned that she
obtained workers’ compensation benefits
and, of course, wanted its money back
under the set-off and reimbursement pro-
visions of the plan. In the future, the plan
will only pay a greatly reduced amount
after recovering all prior overpayments.
The workers' compensation carrier
refused to reevaluate its payment in light
of the now lower disability payment.

The carrier then inquired as to whether
Jane Doe had Social Security benefits and
learned that a year and a half after Jane
Doe had been receiving long-term dis-
ability benefits, she obtained a lump sum
of past Social Security benefits, These
benefits, too, are offset against the disabil-
ity benefit, as will future benefits, Jane
Doe’s son also received dependent’s Social
Security disability benefits of $900 per
month, which are also set off. The total
amount of Social Security benefit
received, with her son’s payment, and the
workers’ compensation offset now
exceeds Jane's disability benefit. As a
result, the minimum benefit provisions in
the plan are activated and Jane Doe is
now entitled to $100 per month for her
long-term disability benefit.

Now the argument for increasing the
workers’ compensation benefit is very
strong, but there is no clear case law yet
to allow this. Jane has paid disability pre-
miums for years only to have it hurt her
workers’ compensation benefits and 1o
eventually only receive $100 per month,
after the Social Security benefits are
setoff and after receiving no benefits for
many months to repay overpayment. Jane
is not happy, to say the least.

Again, there is much diversity in plans
as to what setoffs are permitted against the
long-term disability benefit. This should
be examined very carefully in order to
avoid purchasing illusory coverage, Setoffs
are contractual not statutory, and not all



plans have the same setoffs. For example,
dependent Social Security benefit setoffs
are absent in many plans. However, many
policies and plans do require a daimant to
file for Social Security disability or bene-
fits will be reduced by the estimated
amount of Social Security,

E. Is There a

Contractual Limitation
As to When Suit May
Be Filed?

ERISA does not provide a statute of
limitations for benefit claims so it bor-
rows the Alabama six-year limitations for
breach of contract claim if the plan is
provided in the State of Alabama. Ala.
Cade § 6-2-34 and Harrison v. Digital
Health Plan, 183 F.3d 1235 (11th Cir.
1999}, However, the plan may set a much
shorter limitation of action time period.
In the 11th Circuit a limitation of action
provision of 90 days was upheld in con-
nection with a health benefit plan.
Northlake Regional Medical Center v.
Waffle House Systems Employee Benefir
Plan, 160 E3d 1301 (11th Cir. 1998).

While it may not take that long to pre-
pare a lawsuit in ERISA litigation, coun-
sel will want to obtain a complete copy of
the administrative record before filing
suit. The final copy of the administrative
record, of course, will not exist until
there is final denial and all administrative
remedies have been exhausted. While the
plan administrator ordinarily should
produce such documentation promptly,
as required by regulations and the
statute, 29 US.C.§ 1132 and 29 C.ER. &
2560.503-1{h){2), such may not always
be the case. An unreasonably short limi-
tation of action period may be a detri-
ment to conducting a complete review of
the file before suit is filed.

F. How Often Is the
Provider of Disability
Benefits In Litigation?

Taking just a few minutes to conduct a
simple insurance company name search

with your electronic legal research
provider can easily determine the number
of reported cases. With PACER and ala-
court, pending cases that may never be
reported may also reveal more valuable
information. Additionally, a call to the
State Department of Insurance and the
Department of Labor may yield further
information. In purchasing disability
insurance, the frequency of litigation cer-
tainly should be taken into account. A
simple check is prudent for employers
who have fiduciary obligations in selecting
a provider, as well as for your own benefit,

Policies
Outside of
ERISA

A disability policy purchased apart
from your employer, of course, is not
going to be governed by ERISA. Neither
are governmental plans, as defined by 29
U.5.C. § 1003(32), or church plans as
defined in 29 U.5.C. § 1003(33). Such
plans are governed by state law leaving
the usual remedies of breach of contract,
bad faith or, perhaps, fraud.

Conclusion

The district court judge in Loticks v.
Liberty Life Assurance, 337 F. Supp. 2nd
990, 991 (W.D. Mich. 2004) gave a colorful
warning as to a disability plan to avoid:

Cavear Empitor! This case attests to
a promise bought and a promise
broken. The vendor of disability
insurance now tells us, with some
legal support furnished by the
United States Supreme Court, that
a woman determined disabled by
the Social Security Administration
because of multiple disabilities
which prevent any kind of work,
cannot be paid on the disability

insurance she purchased through
her employment. The plan and
insurance language did not say, but
the world should take notice, that
when you buy insurance like this
you are purchasing an invitation to
a legal ritual in which you will be
perfunctorily examined by expert
physicians whose objective it is to
find you not disabled, you will be
determined not disabled by the
insurance company principally
because of the opinions of the
unfriendly experts, and you will be
denied benefits.

The court concluded, "Although this
Court regularly upholds claim determi-
nations under the ‘arbitrary and capri-
cious’ standard, in this case the claim
administration was precisely that.” Id. at
996. The court granted the plaintiff’s
motion for entry of judgment and denied
the defendant’s motion, and further gave
leave for the plaintiff to seek attorney’s
fees and costs. The case was later settled
and the opinion vacated. However, the
point remains that it is better to avoid a
plan that reserves all discretion than to
take a chance at prevailing in the process.

Unexpected surprises hurt more when
tragedy strikes. A close examination of a
disability plan should reduce the number
of surprises and assist in providing the best
disability plan for you and vour employ-
ees. You can also rest more assured that
you have attempted to fulfill any fiduciary
duties related to selecting disability insur-
ance for your staff. If more employers
closely examined their disability plans and
macde appropriate choices, perhaps market
forces would make certain plan provisions
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The Alabama
Class Action:

Does It Exist Any Longer?
And Does It Matter?

en years ago, our firm authored two articles for The Alabama Lawyer regarding

the rising tide of class actions and taking inventory of the basic requirements and

types of such actions.’ Since that time, the landscape has drastically changed,
including two amendments to FRCP (1999 and 2003), a class action reform bill passed
by the Alabama legislature, Ala. Code § 6-5-640 et seq., and much more intense review
by the Alabama appellate courts. Several weeks ago, the landscape changed again with
the passage of the Class Action Faimess Act of 2005 (the “2005 Act™) by Congress. This
article aims to summarize the current Alabama law on certification of class actions,
summirize the 2005 Act and highlight the changes since 1994, Despite these changes,
there remains an appropriate role for Alabama class actions, and the majority of legal
standards remain the same as in federal courts and as in the 1994 articles.
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The number and result of class action appellate decisions in
Alabama is striking from 1997 to the present, as compared to
the previous years (very roughly speaking, from 1997 to the
present, the decisions are 39-to-six against class actions, and,
from 1990 to 1996, six-to-four for class actions). The legal rea-
sons for this result appear to be to centered upon: a lack of pre-
dominance for A.R.C.P 23(b)(3) actions (the reason for the vast
majority of rejections); sloppy, incomplete or obviously inaccu-
rate class certification orders by the trial court; attempts to
force actions into the mandatory class of ALR.C.P. 23(b)(2) that
clearly do not fit; an unwillingness of the Alabama appellate
courts to allow the “bifurcation” of complex actions to address
the predominance issues; and a much more rigorous review of
certification orders on appeal (especially those orders which
appear to defer difficult management issues until later in the lit-
igation).

Summary of
Federal Changes

The Class Action Fairness Act of 2005 makes two types of
changes to federal law: it substantially broadens federal jurisdic-
tion (both original and removal) for class actions, and it height-
ens scrutiny of class action settlements (including attorney fees).
These settlement issues are covered briefly in an endnote.” Tt is
only effective for newly filed cases,

The 2005 Act establishes original jurisdiction over any class
action if the matter in controversy exceeds $5 million, exclusive
of costs and interest, and if minimal diversity exists (that is, any
class member is a citizen of a state different from any defen-
dant). Damages are aggregated to determine if the $5 million is
met. A District Court may, in its discretion, decline to exercise
jurisdiction in such a class action if the "primary defendants” are
citizens of the state in which the action was filed, and between
one-third and two-thirds of the members of the proposed plain-
tiff class are also citizens of such state (must decline if it exceeds
two-thirds).” There are listed exceptions to such jurisdiction,
such as primary defendants that are states, state officials or other
government entities, plaintiff classes less than 100, securities
claims, and state law claims involving internal corporate affairs.

Removal is consistent with these original jurisdiction provi-
sions. Further, a class action may be removed to federal court
whether or not any defendant is a citizen of the state in which
the action is brought, and may be removed by any defendant
without the consent of all defendants. Remand orders are
appealable (but these are discretionary appeals with very short
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time deadlines making them unlikely to be frequently used).
However, the multidistrict litigation transfer procedure, 28
U.S.C. & 1407, is not available to these actions. The 2005 Act also
applies to “mass actions” (over 100 plaintiffs).

These provisions are dramatic extensions of federal court
jurisdiction, but will not likely affect Alabama class actions
where the majority of class members are from Alabama-unless
there is no “primary” defendant or no defendant from whom
“significant relief™ is sought from Alabama. One possible effect
may be the filing of new cases in federal court that conceivably
might not have been filed in the State of Alabama.

General

Background On
Alabama Classes

Class actions in Alabama are brought under Rule of Civil
Procedure 23, which is identical to pre-1999 ER.C.E. 23 (even
after changes to ER.C.P. 23, the Alabama courts continue to state
that federal decisions are persuasive authority). The class must
meet the requirements of Ala. R. Civ. P. 23{a) and must it with-
in one of the types of class actions set forth in Ala. R. Civ. .
23(b). Even then, certification of a class remains within the dis-
cretion of the trial judge “after considering practicality and
manageability of the litigation.”" The new Alabama class action
statute (echoing repeated federal decisions and recent Alabama
decisions) insists that classes may be certified only after a “rigor-
ous analysis” At all times it is the plaintifi's burden to prove the
elements of Rule 23.°

A class of defendants may also be certified (apparently in very
narrow circumstances ). Subclasses may be created to handle
conflicts or individualized issues, but each subclass must inde-
pendently meet all of the requirements for a class. Whether a
class can be certified should be determined “as soon as practica-
ble after the commencement of the action” (note the deadlines
in the new Alabama statute and the difference from the wording
of amended ER.C.P. 23),

Because of the provisional nature of a class certification, such
a ruling can be changed throughout the course of the proceed-
ing. The court may also make orders as may be necessary to
avoid undue repetition and complication in presentation of
arguments or evidence, allowing molding of the litigation. Once
certified, a class action may not be dismissed or compromised
without the approval of the court.”



The 23(a)
Requirements

The four requirements of Ala. R. Civ. F- 23(a) are
often referred to as numerosity, commonality,
typicality and adequacy of representation.

Recent Alabama cases have rarely
focused on any of these requirements
as decisive, with the sometime
exception being adequacy. In

sum, these elements have

changed very little over the last

ten years.

The numerosity element is
virtually never a decisive fac-
tor, Federal law has generally
held that if a class number is
at least 50, numerosity is met.

The few Alabama cases reject-
ing numerosity are probably
better analyzed as an inability to
identify class members (typically
a (b)(3) 1ssuc).’

The plaintiff must also show there
are common questions of fact or law
between all members of the class. Alabama
cases have rarely found this factor
decisive-probably because it is a much lower hurdle
that the predominance factor discussed below and because the
courts have found that this factor blurs with typicality.” The
cases rejecting certification on this basis are probably best
understood as predominance cases.” The trial court, however,
must specifically identify the common issues of fact and law to
define the class (or classes).

The class representative’s claim must also be typical of the
class claims. The concept is that differences between the claims
of the representative and those of other members of the class
will operate to the detriment of class members. Like numerosity
and commonality, this factor has rarely been decisive in
Alabama decisions. Courts sometimes blur typicality with the
requirement that the named plaintiff be an adequate representa-
tive of the class,"”

Although some cases, in determining typicality, appear to
focus entirely upon whether “a plaintiff/class representative’s
injury arises from or is directly related to a wrong to a ¢lass and
that wrang to the class includes the wrong to the plaintiff)”" the

The Class Action
Fairness Act of 2005 makes
two types of changes to
federal law: it substantially
broadens federal jurisdiction
for class actions, and it
heightens scrutiny of class

action settlements.

more detailed opinions look more broadly and consider, among
other things, individualized defenses that may exist against the
representative, " whether certain individualized issues will
receive inordinate attention (either for the representative’s claim
or the class' claim),"” and the question of whether the represen-
tative will be able to establish the bulk of the class’ claim
through his own claim."
Finally, under Rule 23(a), a class representative
must show adequacy. A class representative acts
in a fiduciary role, and therefore, the court
will examine the representative to
assure the due process rights of the
absent class members are protect-
ed. If the class representative lacks
sufficient knowledge of the facts
or claims, has interests adverse
or potentially adverse to the
class or is a meddler or inter-
loper, the court may deny
class certification,
The most important analy-
sis in adequacy is whether
there is a conflict of interest
(even a potential conflict). In a
key decision, the United States
Supreme Court added consider-
able emphasis to this criteria, espe-
cially in settlement classes, and
emphasized the constitutional aspects of
this requirement. In Amchem Products, Inc.
v. Windsar, 521 115, 591 (1997), the Court con-
fronted a massive Rule 23(b}(3) class action, settling
monetary claims for personal injury against a number of
asbestos manufacturers. Despite an incredibly detailed trial
court finding and record, the Court rejected the settlement,
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holding that class certifications decisions are subject to the same
level of serutiny even if they are the product of a settlement
{although the particular factors considered may differ), and
potential conflicts of interest among the class must be consid-
ered very carefully, especially when the settlement involves per-
sons who may not realize that they are class members.

Other decisions have likewise scrutinized possible conflicts of |
interest and have considered whether certain class members may
have benefited from the alleged wrongdoing, or
whether there are major defenses or major ele-
ments that the class representative simply
has no incentive to pursue (or which he

the threatened inconsistency is the possibility of having to pay
money damages to one and not another, Rule 23(bJ(1){A) is
not met. Instead, the courts and commentators usually assume
that 23(b)(1)(A) classes are only appropriate when the defen-
dant will truly be in a “conflicted position” (i.e., when different
results would impair the defendant’s ability to pursue a uni-
form, continuing course of conduct 1."" The classic example of a
Rule 23(b)(1)(A) class action is where suit is brought against a
riparian up-river landowner by a down-river owner,
as it would be chaotic to permit various indi-
vidual lawsuits by different down-river
landowners. Rule 23(b)(1}{A) actions

may wish to avoid because of the are appropriate where a defending

effect upon himself)."” part may be “obliged by law” to
Another adequacy issue (and Rule 23 (b) (3) treat all similarly. An example

perhaps related 1o the conflict would be where an action is

issue) is whether the class rep-
resentative has chosen to
ignore certain possible claims,
Recently, the Alabama

lists two requirements for

class actions: common

brought against a municipality
to invalidate or maodify a
bond issue or assessment."”
The Alabama Supreme

Supreme Court clarified this b A Court has now apparently
i.s;uc d“ar;d held that tl:n: failure QUEStlDI]S predﬂm inate, and Egmd mtjl l:hI:I ?hm:ilur

of a class representalive to Arcuit and he at -
plead all claims can bar their - : 2 tion for Rule 23(b)(1)(A) cases
adequacy, hut_nﬂrm.‘l!l}' only thE ClﬂSS action 1s Supenﬂr 15 limifcd to cases seeking
th.r:i f.uu:h ll;a;h.;_rt T]::Ehl a;:: a to DthE‘I’ S thﬂ dS 1;?;:'1:;1w: and declaratory

res fudicata bar for absent . relief.

members. Regions Bank v. Lee, 2004 A Rule 23(b)(1)(B) class action

WL 1859678 at *6 (Ala. Aug. 20,
2004) (limiting Ex parte Russell
Corporation, 703 So, 2d 953 (Ala. 1997))."

The Three Class
Types

Disputes over whether actions satisfied one of the Rule 23(b)
categories has fueled almost all of the recent Alabama Supreme
Court class actions decisions, Rule 23(b)(1) actions {mandatory,
no notice) are very rare {only one clear decision approving a
[b][1] action in the last ten years in Alabama),

Rule 23(b)(1) actually establishes two somewhat unrelated types
of class actions, The first is Rule 23(b}(1)(A) which establishes a
class for the benefit of the defendant where “there is risk of incon-
sistent results leaving the party opposing the class in a quandary as
to how he should govern himself... """ Most decisions hold that if

292 JULY 2005

requires that the adjudication might
be injurious to the contentions of other
individuals. Precedential effect or stare deci-
sis is not sufficient, but the prejudice need not be
as devastating as a defense of res judicata.” According
to the notes to the Federal Rules, an example of this type of class
action is a suit by shareholders to compel a dividend or recognize
preemptive rights, or an action by an indenture trustee to protect
the holders of securities.” Rule 23(b)(1)(B) classes can be seen as
a type of an interpleader action, that is, where there is a limited
fund or a single object and many claimants.” Rule 23(b)(1)(B) is
nol appropriate, usually, for mass torts. The leading case on Rule
23(b}{1)(B) is Ortiz v Fibreboard Corp,, 527 U.5. 815 (1999)
where the Supreme Court rejected Rule 23(b)(1)(B) in an
asbestos class action based upon the theory of a “limited fund,”
holding that for such a certification to be appropriate, there must
be substantial evidence of the limitation of the fund and that the
limitation of the fund is independent of the agreement of the
parties. Alabama cases likewise have been very strict in requiring
substantial evidence of the limitation of the fund and barring the
use of (b)(1)(B) based upon the theory that the amount of puni-
tive damages available is limited.”



Rule 23(b)(2)

Rule 23(b)(2) allows for mandatory, no-notice classes where
the party opposing the classes acted or refused to act on grounds
generally applicable to the class, thereby making appropriate
final injunctive relief or a corresponding declaratory relief with
respect to the class as a whole. This type of class was designed
primarily to handle constitutional and civil rights cases and has
also been extensively used against gummnenul units, for envi-
ronmental claims and for patent claims.™

If the predominant relief sought is damages, the class should
not be certified under Rule 23(b)(2). Determining the predomi-
nant relief has been a major dispute over the last ten years in
Alabama, and it has been clearly settled by adopting the govern-
ing federal case law on how to determine when injunctive relief
predominates, Compass Bank v. Snow, 823 So, 2d 667, 678 (Ala.
2001) (reverses (1)(2) certification; adopts Allison v, Citgo
Petrolewm Corporation, 151 F3d 402, 414-415 (5th Cir. 1998)
and holding that incidental damages under the Allison case are
only those flowing directly from a defendant’s liability to the
class as a whole and do not exist where a calculation of dam-
ages would require individualized determinations). In fact, one
recent Alabama Supreme Court case called into question
whether a (b)(2) class could ever award any money damages of
any kind (but did not absolutely foreclose the possibility).™

Rule 23(b)(3)

The single most important reason that most class actions fail
in Alabama is that they are forced to meet Rule 23(b)(3) and
cannat, Rule 23(b)(3) is primarily a damages class, allowing opt
out and requiring notice. Courts have considered this type of
class 1o be less cohesive than (b)(2) and (b){1) classes and have
found that the reasons for class certification under (b)(3) are
less compelling than the reasons for certification under (b)(1)
and (b)(2). The standards for certification are considerably more
stringent under Rule 23(b)(3).

Rule 23{b)(3) lists two requirements for class actions: com-
mon questions predominate, and the class action is superior to
other methods. It also lists four factors (not intended to be
exhaustive) to be analyzed: individual interest in controlling liti-
gation, other ongoing litigation, desirability of concentrating lit-
igation in this forum and the manageability of the potential
class action. Alabama courts often analyze the manageability fac-
tor and superiority requirements together with predominance.”

Most recent Alabama cases focus on the predominance
requirement. These cases make clear that the predominance
requirement is “far more demanding” than the commonality
requirement of Rule 23(a)(2) and that it is not sufficient that
some common questions merely exist.” The court has recently
written that the predominance requirement "tests whether pro-
posed classes are sufficiently cohesive to warrant adjudication by
representation,” and that in making this determination “courts
examine the substantive law applicable to the claims and deter-
mine whether the plaintiffs pursuing sufficient proof that com-
mon questions of law or fact predominate over individual
claims™ The court has also explained: “We have held that the
necessity of individualized testimony from each class member to
prove an essential element of the cause of action defeats class
certification.™

Perhaps the sharpest reaction of the Alabama Supreme Court
has been to fraud and suppression claims (and the analytically
similar breach of fiduciary duty claims). While there remains
one older Alabama case affirming a class certification of a fraud
case, all recent Alabama decisions have squarely rejected such a
class certifications. Some of these decisions have gone so far as
to suggest that there could never be a fraud class certified and
others have left a very narrow theoretical possibility.”" These
decisions make clear that if there has been a vaniety of represen-
tations (or a variety of personal interactions between the class
and different individuals), a certification is virtually impossible.
Even if there has been a standard representation by one speaker
{such as a written representation), the need to prove individual
reliance appears to prohibit class certification (as can be, in dif-
ferent cases, whether there is a duty, whether the statute of limi-
tations has run because of later information, and whether the
reliance is reasonable based upon what the class member
knew)."” Conspiracy claims have failed for the same reasons.”

In repeatedly rejecting clearly inappropriate fraud class certifi-
cations, the Alabama Supreme Court has also rejected the tool of
“bifurcation” (as well as rejecting any “presumption” of reliance
theory (such as "fraud on the market” which applies to federal
securities claims)).” Such methods have been used by some
aggressive federal courts (and for certain statutory federal
claims) and have reduced the predominance of individual issues.
Clearly, the Alabama Supreme Court has come to believe, cor-
rectly, that the time and resources available to federal courts are
substantially greater than the normal Alabama circuit court.

Likewise, the Alabama courts have repeatedly rejected certifi-
cations of unjust enrichment claims (on at least five separate
occasions) based on a lack of predominance. One of the most
recent examples is Avis Rent A Car Systems, Inc. v. Heilman, 876
S0.2d 1111 (Ala. 2003). The Alabama Supreme Court refused
certification of an unjust enrichment claim because each claim
for unjust enrichment “depends on the particular facts and
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circumstances of cach case.” The court noted that it has

“repeatedly‘!i\eld that such claims are unsuitable for class action
treatment,””

Defenses have also been found to destroy predominance
(including mitigation of damages, statute of limitations and vol-
untary payment).” However, the defense must be one that the
preliminary facts show is not merely theoretical and which actu-
ally has been pled.” Likewise, the inability to identify class
members will doom predominance. In addition, the claim for
emotional harm may limit any class action.” Counterclaims
{again, if not merely theoretical and if they cannot be handled
with management tools) can also doom predominance and
manageability (and, if they place absent class members at risk of
loss, doom superiority)."

Similarly, if the class will involve the application of multiple
states laws, predominance may be destroyed (and superiority
defeated because of the difficulties of interpreting and applying
correctly the law of multiple states). In fact, most Alabama cases
dealing with nationwide class actions have failed on this reason-
ing." The court has emphasized that the trial court must deter-
mine with a rigorous analysis whether variations in state laws
defeat the predominance requirement under Rule 23(b)(3).

The supreme court has also rejected a number of breach-of-
contract class certifications based on predominance
reasoning—claims that might involve fewer individual issues,
These decisions have been based upon the conclusion that the
contract has been ambiguous and, therefore, individual parole
testimony would be necessary to determine the intent and
understanding of the contracting parties. For instance, in Mann
v, GTE Mobilnet of Birmingham, Inc, 730 So0. 2d 150 (Ala. 1999},
the court not only denied class status to fraud claims but also to
the breach-of-contract claim (the complaint alleged that the
defendant’s rounding up of any portion of a cellular phone
minute was a breach of contract). The court found that the cel-
lular contracts were ambiguous and, therefore, the particular
understanding of each customer would need to be individually
reviewed for the breach of contract claim, thus defeating pre-
dominance under Rule 23(b)(3). This same reasoning defeated
class certifications dealing with the interest rate on renewing
CDs, the check posting order for NSF fees, fees in loan docuo-
ments, taxes in lease documents, and severance benefits allegedly
promised in group meeting.”

The Alabama class action is not dead, however. It lives for
(among others) certain contract claims, certain warranty claims,
certain pure statutory claims, and true declarative and injunctive
claims. For instance, in Avis Rent A Car Systems, Inc. v. Heilman,
876 So.2d 1111 (Ala. 2003), the court affirmed certain portions of
a breach of contract class regarding whether or not certain fran-
chise fees could be added to rental car charges. The court deter-
mined that the breach of contract claim could be certified because
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not every ambiguity in a contract requires extrinsic evidence. The
complete absence of any reference to a tax surcharge on the rental
jacket did not create an ambiguity. These can be resolved through
the normal canons of construction such as ejusden jeneris and
nascitur i sociiz.

Likewise, the court has found predominance satisfied in a
breach of warranty daim. In Chenrinova America Corporation v,
Corker, 779 So. 2d 1175 (Ala, 2000), the court affirmed a certifica-
tion of a class for recovery of economic damages only for a war-
ranty breach for the producer and distributor of skin care prod-
ucts alleging it contained dangerous and unlabeled ingredients.
The trial court had rejected the fraud and suppression claims and
the personal injury claims, but certified a national class under
contract equity and the UCC. The court noted that “the principles
of the UCC can be easily applied on a class-wide basis”

In Ex parte Government Employees Insurance Company
(GEICO), 729 So. 2d 299 (Ala. 1999), an insured claimed that
GEICO's corporate policies regarding uninsured maotorist cover-
age (imposing a setoff) were invalid. He asserted tort claims
(bad faith, fraud, etc.), breach of contract and a declaratory
judgment. The court reversed the class certification on all claims
except the declaratory judgment, but held that such a claim was
appropriately certified. Particularly interesting is the court’s
determination that the monetary claims were not appropriate
for certification under Rule 23(b)(2) or 23(b)(1).

Conclusion

The Alabama class action is not dead-but it has been properly
limited to those cases affecting Alabama and limited to those
claims and cases that Alabama circuit courts have the time and
respurces lo manage. With the passage of the Class Action
Fairness Act of 2005, the more difficult to manage class actions
may find a forum in the federal courts. I
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and cammonality blurk, Fanfivar of Alsbama, LLC v Pickard, 873 S0.2d 186, 210 (Ala
2003) (pradomsnance requinsment " far mare demanding than the commonality
reqgiirement of Rule Z3(a|"); Chaeminova Amenca Corporation v Corker, 779 So. 2d
1175, 1179 (Ala. 2000] [commanality requirament “does not requira that all guestions

12, Cutler v Orkin Exterminating Company, Inc_ 770 So
2d 657, 77 (Aks. 2000) retusing cenification of portion of class
with arbitration clause because of typicality concems} Br pare
(ol Kist, Inc, 545 50. 2d 1339, 1342 [Ala. 1354) jcentifying class bt stat-
ing that “the possible sxstence of a defense unigue to the clams of one or more of
the named plairtiffs™ was relevant to typicality but not fatal o that casel; (awvine
Bavg, THERD. 35, 87 (SO N.Y. 1978} iretusing cenification because of typicality
because plaintifi failed to meet the burden of showing that hig claims were typical
of the class. The court noted specifically that the plaintiils testimony had been so
wague and unclear that it was imposaible to assess whother or not the plaintifi
would be subject to unigue dafenses)

13, Angelastro v Prodential-Bache Securities, Inc, 113 FRID, 579, 582 (0.N.J. 1388]
(“that the uniqua cicumstances of legal theary will meaive inondinate emgphaszs. and
that other claims wall not ba presantad with edquad vigor of will go unrepresented™|;
Weiss w Yok Hospital 745 F:24 786, 809 n 36 (3rd Cut 1983)

W s 876 Sa2d 21 1116, 1117 {reversing portions of cenification reganding whether
certam fees could be added to rental car charges because clamms of indnadual
remers wers based on written terms of rental jackor unbike business ravelsm)
Brooks v Southemn Bell Tl & Tel Co_ V33 FR.D. 54, 58 (5D. Fa. 1980 inoting that
the Uinited States Suprems Cown interprets the typiciity requissmant 25 masning
that the named representatives “must be able to estabiish the bulk of the slemants
of each class member's claims whien thay prove thesr pwn claims”™)

15, See, g, Cutier v Orkin Exterminating Company, ine., 770 5o, Bd 67, 71 (Ala. 2000
{rofusing class cenification for those class mambars with arbitration clauses
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hoecause class rmprasantative was inadequate to represant them; “absance of an arbi-
tration clausa in the contracts executed by Cutler and Lewin could prasent a conflict
of interest between them and the dismissed homaownars™), Griffin v Dugger, 823
F2d 1476, 1483 {11th Cir. 1987) (holding that a class representative must have suf-
fered a cognizable injury on each and every cause of action asserted upon behalf of
the class); Greefey v KLM Boyal Dutch Airines, B5 FR.O. 697, 700 (S.0M Y, 1980)
[passenger who refused 1o settle a claim against the airling for lost and stolen bag-
pape was not entitted to certification of a class that would include passengers who
had settled, since there was no assurance that the plaintifl would “vigorouwsly liti-
gate” the questions of fact and law unnecessany to his indiidual claim, but essential
1o recovary for the passengers who had sattled).

16. Two other surprising Alabama cases on adequacy Amse prior (o the cument suprema
court trands and, therefore, may be of questionable validity, See, &9 £x parte
Russell Corp., 703 So. 2d 953 (holding that plaintiff's counsels alleged thieats to file
an amandment 1o add class allegations a5 settlement leverage was imelevant];
Warehpuse Home Fyurmstings Distributars, Ine, v Whitson, 709 So.2d 1144 |Ala,
1397} (affirming class canification despite the angument that class representatives did
not know the details of the complaing and had criminal eonvictions because such con-
wictiona had nothing to da with the case).

17. Ala. R, Crv P 23, Commiltee Commnts

18, Kaplan, “Continuing Work of the Crvil Committee: 1966 Amendments of the Federal
Aubes of Ciwl Procedures (1), B1 Harv. L Rev. 356, 388 (1967% 7A Winght, Millar &
Kang § 1773 atp 429

19, Sea GEICO, 729 So, 2d at 308 [23(bH10A] classes imvolve risk if “the prosecution of
separats Imwsuits would create the rizk of ineensistent adjudications. A classic exam-
ple would be separate lawsuits by individuals against a municipality concesming a
bond kssug, soma individuals wishing 1o invalidate the issue, othars 1o limit it and still
others to enforce interest paymants under the bonds | another example of the situ-
ation suggesting a Rule Z3(bN114] class action would ba whare individual lawsuits
concerming the rights and duties of ripanian landowners could result in inconsistant
rulings. "1, Adaims v Roberison, 678 So. 2d 1265, 1268 - 1260 [Ala. 1995, Advisary
Committes Note 1o 1968 Amendment to Federal Rule 23,

2. Ses Funliner, 873 S0.2d at 207 (Ala. 2003} {reversing class certification in a plaintifi
and defendant class action regarding video gaming machines, alleging public -
sance, unjust enzichmant, conspiracy and statutoey violations: Rube [bH1XA] “doas nat
apply fa actions seaking compensatory damages but is for actions i which caly
declaratory or injunctive relief is sought™); v re Demis Greenman Securibies, 829 F2d
1534, 1545 [11th Cir. 1967}, compare Adams v Aohertson, 676 So. 2d 1255, 1270- 1
(Ala 1995} (in 3 sattiement case approving both a (1A} and (LY 11B] class involving
refoemation of existing insuranca policies and restitution for & small growp and noting
that the equitable and injunctive relie§l was predominant; later cases may cast soma
daoubt en the scope of these holdinga),

21. Ala: R. Cre B 23, Comenittee Comments; GEICO, 729 So. 2d 299, 307 (Ruls (LN 18}
actions are appropriate whera the individual action "whila not technically conchuding
tha ather members, might do 50 as a practical matter”]; [n re Denars Greevman
Securities Litigation, B29 F2d at 1546,

22 Adams v Robertson, 676 So. 2d 1265, 1769 [Ala. 1995); Advisary Committes Notes to
1966 Amendment to Fedaral Rule 23.
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| Sew Ex parte Holland 692 So. 2d B11, B17 (Aky 1997) ("Fube 23060 11B] Tocuses on situa-

tions whare the interests of multiple claimants may be prejudiced by judgments in prior
related cases such a5 ona involving muttiple claimants 10 a limited fund which woudd
otherwise ba sxhausted before all of the claimants were able to share in that fund”),

Ex parre Hollang, 692 So.2d at B17 {reversing punitive damage limited fund, barring
this theory and bemoaning “Tailure of trial judges to conduct adeguate factual
inguiries imto the financial condition of the defendant, o as to ascertain whethar a
“limited fund’ actually existad™)

. 1 WNewbearg on Class Actions, § 817 (lisung example cases), 7A Wright, Miller &

Kane, 881775, 1776

. Furilings, B3 So.2d at 207 n8 [citing Tieor Title kestravnce Cormpany v Brown, 511 LS.

11711984}, noting the existance of "ar least a substantial possibility™ that actions
seeking monay damanes are certifiable only undsr Rube ZH0IINE bur see Robemson
{settlement ciass dacisions which allowed money damagas as "restitution”],

E.g. Reynolds Metals Company v Hill, B25 So. 2d 100, 108 |Ala. 2002] (superiority
failed because “the greatar the numbear of individiesd issues, the less likely supanomty
can be establizhed.”}; Snow, 823 S0.2d at 675 [“The court noted approvingly that the
suparionty anatysis is intartwined with predominance, that the need o apply the laws
of multiple jurisdicticn exacartates the menagaability problam”)

. Funfingr, 873 S0.2d a1 198,

Awis, 876 So0.2d &t 1120 [arguably relaxing the predominance standard when it wrote:
“the predominance requirement is met if there is& common nuclaus of operative
facts rdevant 10 the dispute and as commaon questions represent a significant aspect
of the case which can be resolved for all members of the class in a single adjudica-
tion}; Charninova Amarica Corporation v. Corker, 779 So. 2d 1175, 1181 & 1182 {Ala.
2000) {dascribing predominanca as when “rulings on comman issues of law was sig-
nificantly advanced but resclution of identicat or substantially similar guestions and
issues which would require resolution in connection with the individial's claims,”
“Individual damages issues also did not destroy predominence, since the claim is
based upon the amount paid for the product may be confimed by a special master, ar
some other device which will lessen the burden on the court”).

, Smart Professional Photocopy Corporation v. Childers-Sims, B50 So, 2d 1245, 1249

(Ala. 2002).

GEICE, 73 S0, 24 at n 3 (reversing cenification of frawd case; “As prior federal case
law has demonstrated, & fraud claim is wholly inappropriate for class treatment and
should be handled in a separate proceading™).

Regions Bank v Les, 2004 WL 1659678 (Aka. Aug. 20, 2004) [claim for fraud, suppres-
suon |[among others) desling with band issue; class certification revessed for failure to
maat predominance); Voyager, 867 Sa.2d 1065 [reversed certification where the alle-
gation was that insurers charged premivms for credit life and credit proparty nsur-
ance and miscalculated them; fravd, suppression): Linfversity Fediral Credir Union v
Grayson. 878 So.2d 280, 287-88 {Ala. 2003 |reversing class centification for fraud and
breach of fiduciary duty claim whers plaintiff allaged credit union included $2.50
charge in Ioan docurnents and designated it a3 a filing fea whan they filad nothing



n

[“this court has previpusly nated that fraud ctions are often not well suited lor class
cartification,” “detirmingtion that asch class members reliznce would requine individ-
ualiznd inguiry as to whisthis tho reliance was reasonable based on all the cleum:
stanes surrounding thie transaction including the mental capacity, educational back-
grownd, relative sophistication, and bargaining pawer of the parties”), Smnolds
Metals Company v Hill, 825 So, 2d 100, 105 {Ala. 2002 {Traud chass neversed rogard-
ing sevarance banafits whirs farmer employer allegedly made promises to group
meeting. “plaintitf omphoyees cannot satisly their burdan of prood s to raliance with-
out the necessity for individual testimony from each employes™); Snow, 823 So.d
E67, GEICO, 729 So. 2d 799 {reversing certification because of the need to heve indi
viduai anabysis of reliance land discussing the need to have an individual anabysia of
the duty to disclose for suppression daimal); Ex perts Green fres Financial
Corporation, T23 So. 2d B (Ala. 1938) idecertiying fraud cless of forced placed insw-
anci, sen ough these wer “wiitien representations” bacaise, among iy othe:
facion, there were indnndual ivsues of reliance) Ex parte AmSouth Bancorporation,
71750, 2d 357 (Ala. 1896) |slleging a fraudulient scheme 1o convince depositon 1o
switch from FOIC-insurnsd imvestmants to riskier secunties sold by an AmSouth sub-
sidfiary, including allagations of frmid and supprassion and inchuding an extended dis-
cussion on the appropriateness of certification of fraud claims and remanding for con
sideration of cantification of ether non-fraud claims),

. Funlimar, 873 S0.2d 196 (reversing class cenification; conspiracy fails becausa undar-

pirg fanila).

Ex parte Household Reta! Sernvices, inc., T44 So.2d 871, 830 (Ala. 1999 [rejocting
class centification of @ fraud and suppression claim regarding the sale of satellite sys-
tams o consimen. Justice Lyors conducted a lengthy and detailed anabysis of the
appropriateness and history of fraud and suppression class actons and squarely
rajected the option of “briuncating” the reliance determination 3 ~presumption-of-
refiance” theoryl, Ex parte Exeaon Covp, 725 So. 24 930, 933 (Ala. 1998) inohusing 1o
adopt & “fraud-on the markei™ theory where the alisgation was that Eomn had decep-
tively ndvertrsod thal its pasoling was “supenor”]; ber compare Avis. 876 So.2d 1111
{hints at hitwecation)

Avis B76 So.2d at 1123 & 1121, citing Funfiner, B73 So.2d 198, Ubyager, 867 S04
1065; Smart Provessional Potocopy Corporation v Childers-Sins, 850 So. 2d 1245
(Al 20021, Aoymolds Merals Company v Hill, 825 So. 2d 100 [Ala. 2002)

. See, 20, U-Houl Co. of Alabama, foe. v. Johnsen, 2004 WL 179804 (Ala. May 14,

2004) [reversas cartilication of beeach of contract claim for charging sales tax and not
eital tax becauss of veluntary payment defensest Ganeral Motors Accaptance Corp
¥ Massy, 2004 WL 1079877 (Ala. May 14, 2004} (reverses certification of forced
placed msurance class becausa of voluntary payment defense and bocause of coun-
tarclaims; no discretion to omit consideration of thesel Funbiner, B73 So.d 158
Irejecting class because, among many other raasons, statute of fimitations defernse
would need 1o be evalusted individuallyl Seow, 823 So. 2d 667 578 (Ala. 2001)
idetense of mdxgation of damages)

Asis, BI85 S0 2d 1111 [rejecting voluntary payment dedense bacause it had not actual-
Iy been phd]

. Furliner, 873 So.3td 196; Butier v Audio/Mideo Affiliates, inc. 611 So. 2d 330 [Ala,

1992) (rofocting class in bait ind switch consumer fraud by a department stom
because, among many othar reasons, inability 1o identify the class).

n
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Frminar, B73 So.2d 198 [reversing class certification which would have included emo-
tiona! harm damages),

Sen, &g, Geneval Motors Acceptance Cogp, v Massy, 2004 WA 1079877 (reversas
carmification on forced placed insurance bocanse of voluntary payment and because of
counterchsims; no discretion to omit consideration of thesel, Snow, 823 So. 2d 667,
G5 [Ala. 2001} jreverzes clazs because counterchaim by hank for amounts owed for
bad checks in class about NSF fees defeats superionity. The court noted that the
potential countercizims also dafeats superionty becouse i may fisk exposure to fiahi-
Ity that exceeds sy potential recovery L Ex parte Winter Wivis and’ Sewer Soard of
City of Birrmingham, 738 So. 2d THS (Ala. 1999) {counterciaem lor nonpayment of bills
maket i unmanageable but noted the possitabity of cosating subclasses for bandiing
the probiems)

Gangral Motors Acceptance Corporation v City of Rod Bay, 825 So. 2d 746 [Ala. 20001
[Faiture of plaintilf to prove focal acts in Alabama would nat vary, explains nesd for
plaintift 1o prove and the need for rigorous review of this meuel Snow: 823 So, 2d
GET (Ala. 2001 [supsniority fails becouse lows of different states). Ex parte Green
Tree, 767 So.2d 1097 [rejecting class because of the nead 1o review the faw of 50 dif-
{erent states), Fx parte Eovon Corp, 726 So. 20 990 |Adn, 1998) (same]; Ex parte
Citicorp Accaptance Compary, inc., 715 So. 2d 168, 204 |Ada, 1597] (plaintiff's burden;
didn't analyes “such issues as choice of law and whathar the acts of Citicorp were
legal in other states.” “the state to have significant contact or sulficient aggregation
of contacts to the claims assarted by each plaintit! 1o insure that the choice of law
was not artstrary or unfair to the dafendant”)

Unveemiy Faderal Cradit Uneon, 678 So.2d 780 (filng fee m loan documents] Ganeral
Motors General Acceptance Corporstion v Dubae, 834 So. 2d 67 (Ala. 2007), (taxes
in fease agreament, testimony that many lessees do not rend their agreements)
Reynolds Meatals Company v Hill, 875 So. 2d 100, 107 {Als. 2002) court noted that it
had previously rejected class cenifications snd braach of contract actions “whers tha
terms of the contract wem nat chear of whens indhaduad testimony would be reces-
sary on the contract claims,” “maneover we do not hare deal with the contract whers
B party’s acceptance is easily manifest froim the presance of a signature on a docu-
mant. The alieged promise required conduct-staying on as an employee-1o manifest
accaptance. Bacause the act of staying on could have been coincidantal rather than
tha result of the alieged promise - . individual evidence from each class member
will be necessary.”), Snow, 823 So. 2d 667 (Ala. 2001) [chack posting ordar]; Lackey v
Cantral Bank of the Sauth, T10 So. 2d 418 [Ala. 1998} (CD),
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Among Firms

The Alabama Lawyer no
longer publishes addresses
and telephone numbers
unless the announcement
relates to the opening of a
new firm or solo practice.
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About Members

Philip A. Barr announces the opening of his
office at 1025 23+d Streat South, Swuite 300,
Birmingham 35205, Phone (205) 250-8205.

Lisa E. Boone announces the formation of
Boone Law Offices, PC. located at 1434 Opefila
Road, Suite C, Auburn 36830. Phone (334] B21-
9810

Gene M, Bowman announces the opening of
the G. M. Bowman Law Firm, LLC, at 200
Randalph Avanue, Suite 203, Huntsville 35807,
Phane (266) 535-9850,

Jason E. Knowles announces the opening of
Knowles Law Firm, LLC at 1136 Forest Avenue,
Gadsden 35901, Phone (256) 543-7752.

JoAnn M. Perez announces the opening of her
oifice in the AmSouth Bank Building, 2204
Whiteshurg Drive, Suite 225, Hunitswilla 35801.
Phone [256) 536-3890

James E. Robertson announces the formation
of James E. Robertson, Jr. LLC. with offices at
301 St Louis Street, Mobile 36602, Phone [251)
4324724

Among Firms

Thi: Alabama Department of Insurance
announces that Reyn Normman has bean named
general counsal,

David B. Hall has joined Baker, Donelson,
Bearman, Caldwell & Berlowitz PC. a5 a share-
holder in its Birmingham office. He s 2 1992 grady-
ate of the Cumbertand School of Law with honors

Beasley, Allen, Crow, Methvin, Portis &
Miles PC announces tha! Benjamin L Locklar
and Leigh 0'Dell have become of counsel with
the firm

Bradloy, Arant, Rose & White LLP
announces that Kay K. Bains, Shannon Bamhill
Lisenby, Julin Boaz Cooper and Dawn Helms
Sharff have joinad the firm as partners in the
Birmingham offica,

John P. Browning announces that he is no
longer with Killion & Associates PC and has joined
the firm of Bowron, Latta & Wasden PC as an
associale

Cervera, Ralph & Butts of Troy announces
that Clifton F. Hastings has become associated
wath the firm

Clark, Dolan, Morse, Oncale & Hair PC
announces that Cynthia Norman Williams has
become an associate. Williams is a 2004 graduate
ot thie University of Alabama School of Law whare
she was managing editor of the Law and
Psychology Review:

Tyler L. Cox and Brent T. Day announce the
apening of Cox & Day PC with offices in
Montgomery and Mobile

Fees & Burgess PC announces that Stacy
Linn Moon, formerly with Fergusan, Frost &
Dodsan LLP, kas become associated with the firm

Gordon & Associates LLC announces that
John B. Dana has joired the firm.

Hobbs & Hain PC announces that former
Fourth Circuit District Attorney Edgar W.
Greene, Jr. and John W, Ryan, Jr. have joined
the firm.,

David E. Hudgens and Mark P. Eiland
announca the formation of Hughes & Eiland LLP,
with offices at 28311 N. Main Street, Daphne
36526, John M. Teague has joined the fim as an
associale

Huie, Fernambucy & Stewart of Simmgham
announces that Paul F. Malek, H. Cannon
Lawley and Anna-Katherine Graves Bowman
have been made partners in the firm

Lightfoot Franklin & White LLC arnounces
that W. Larkin Radney, IV and James F
Hughey, Il have becoma members of the firm.

Lloyd & Dinning LLC of Demaopalis announces
that Nicholas T, Braswell, Il has joined the
tirm of cownsel

(Continued on page 300)
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About
Members,

Among Firms

Continued from page 298

McCallum & Methvin PC announces that
James M. Terrell has become a shareholdar, and
the firm name has changed to McCallum,
Methvin & Terrell PC.

John T. Natter, Timotiry M. Fulmer, Joseph P,
Schilleci, Jr, David D. Schoel, end retired
Jefterson County District Court Judge Gerald S.
Topazi, formerly of Emond Vines Gorham & Waldrep
PC, announce the formation of Natter & Fulmer PC
(Offices are located at 3800 Colonnade Parkway,
Suite 450, Birmingham 35243. Phone (205) 968-5300

0'Bannon & 0'Bannon LLC anmounces that
Vickie M. Willard has become an associate of
the firm

Todd P. Resavage and Kelly D. Reese
announce the formation of Resavage & Reese

LLC with offices at 162 Saint Emanuel Strest,
Mohile. Phone (251] 434-5700

Richardson & Callahan LLP announces that
Brad English has become a partner in the firm
English is a 2001 graduate of the University of
Alabama School of Law,

Stockham, Stockham & Carroll PC
announces that James M. Smith has become a
shareholder in the firm, and tha firm name is now
Stockham, Carroll & Smith PC

The United States Attorney’s Office for the
Northern District of Alabama announces that
W. Sander Callahan and Melissa K. Atwood
have joined the office as Assistant United States
attormeys,

Michael Allen has been appainted as
Special Assistant to the President of the
United States and Senior Director for
Legislative Affairs at the White House and in
the Bureau of Legislative Affairs at the LS.
Depariment of State. In addition to other positions,
he previously worked for Senator Jeff Sessions of
Alabama. Allen received his J. D. from the
University of Alabama School of Law

Marc Dawsey announces the opening of
Vernis & Bowling of Birmingham LLC at 2100
SouthBridge Parkway, Suite 650, Birmingham
Phene (205) 445-1026.

Wilsan, Dillon, Pumroy & James LLC
announces that Allisen Hodgins has becoms an
associate with the firm =
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Legislative
Wrap-Up

2005 Regular Session

By Robert L. McCurley, Jr. he legislature adjourned at mid- | 8-1A-276, requiring the setting of emi-
I night on the last day of the 2005 nent domain proceedings within 45 days
Regular Session. They passed only (previously 30 days); and 5B. 42, requir-
five bills of statewide application and one ing revenue officials to notify new prop-
constitutional amendment. The two erty owners regarding the application for
major acts, “Open Meetings Law,” Act current use valuation for ad valorem tax
2005-40 (SB. 101), and "Deregulation of purposes, In addition, the legislature has
the Telephone Company,” Act 2005-110 passed a constitutional amendment
(SB. 114), passed earlier in the session. banning same-sex marriages that will be
Bills passed on the last night included: on the ballot in June 2006. The legisla-
HB. 152, regulating the sale of ephedrine ture also passed 20 sunset bills and
and pseudoephedrine to behind-the- approximately 120 local bills or special
counter sales; 5B. 18, amending Section appropriations,
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The house of representatives introduced 809 bills. Of these,
120 have passed both houses. The senate introduced 420 bills
but only 19 became law,

On the last day of the regular session, Monday, May 16, the
senate failed to pass a general fund bill, however both houses of
the legislature overrode the Governor's veto of the education
budget and the teachers’ pay raise.

The hill raising the most questions by lawyers has been the
Open Meetings Law. Here are my “20 Questions™ about the
Open Meetings Law Act 2005-40 (SB. 101). These are not a sub-
stitute for reviewing the law but give lawyers a point of begin-
ning for understanding this new act.

20 Questions About

“Open Meetings Law”

Act 2005-40 (SB. 101)
1. What “governmental bodies™ does the law cover?
B Boards and commissions:
+ Executive and legislative bodies,
= State,
« County,
« Municipalities, and
B Multi-member agencies of state, county and municipalities,
2. What does the law not include?
B Legislative party caucus;
B Court system; or
B Voluntary membership organizations, not agencies.
3. What is a “meeting”™?
B Pre-arranged gathering;

B Where a quorum is present, of a governmental body,
BEENCY or commitiee; or

B Any gathering (whether pre-arranged or not) where specific
matters are discussed which are to come before the body.

4. What is “not a meeting”?

B Social gatherings, conventions, training programs, etc.,
where the body does not deliberate specific matters that
will be before the body later; or

B Informational or support meetings,
5. How does the body give notice of meetings?
B Notice must be posted seven calendar days prior to meeting;

B The legislature, however, may provide notice of meetings
by rule;

B Statewide bodies:

+ Submit notices to Secretary of State to post on
Internet, or

+ Any governmental body with less than statewide juris-
diction may submit notice to Secretary of State;

B Municipalities:

+ Post notice in a convenient place, or

+ In city hall;
B Local school boards:

* Post notice in central administrative office;
B Any other governmental body:

+ At a reasonable location convenient to public changes
must also be posted;

B Municipalities and counties must also give direct nofice to;
+ Any member of public or news media that requests notice,
* Those who register to receive notice, or
+ Notice may be by e-mail, telephone, fax, mail.

‘What is the minimum advance notice for spedially-

called meetings?

B As soon as practicable after the meeting is called, but no
event less than 24 hours,

What are the exceptions to giving a 24-hour notice?

B Circumstances require immediate action to avoid physical
injury to person or property or to accept resignation of an
employee. In these events, 3 one-hour notice must be
given; and

B Notice is not required of quasi-judicial or contested case
hearings which could be conducted as an executive session,

What must be in the notice?

B Time, date and place of the meeting; and

B Preliminary agenda (as soon as practicable).

How must a county commission give notice?
As provided in § 11-3-8 and as amended in 2004

B Commission may set regular meeting days following
election;

B May alter by resolution;
B Regular meeting days are posted at courthouse;

B Forwarded to local news media and to any person who
files a request of notice;

B Special meeting must be posted with five days’ notice; or
B Emergency meetings:
* Agenda posted;
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B Meeting days on holidays:
+ May be re-scheduled, or
+ Posted with five days’ notice.
B County committees must comply with the procedure,
10. What records are required of the meeting?

B Accurate records must be kept;

B Date, time, place, members present, and action taken; and

B Records become public records.
11. What meeting procedure is required?

B Body must adopt Rules of Parliamentary Procedure.
12. How are voies taken?

B All votes must be made in open meeting;

B Voice votes are allowed;

B No votes may be made in “executive” session; and

B No votes may be made by a secret ballot.

]
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13. May the meetings be recorded?

Any person in attendance may;
B Audiotape,
B Photograph or
B Videotape.
{provided the recording does not disrupt proceeding)

14. For what purposes may an “executive session” be

held?

B To discuss the general reputation and character, physical
condition, professional competence or mental health of
individuals.

B ‘What cannot be discussed in “executive session”?
+ General job performance, and
* Salary and benefits;

B Discipline or dismissal of an employee or to hear formal
written complaints against a public employee or students
at a public school or college when expressly allowed by
federal or state law;

B Discussions with an attorney concerning the legal ramifi-
cations of and legal options to pending or likely litiga-
tion. Prior to convening an executive session for this
exception, an attorney must provide a written legal opin-
ion the executive session falls within the exception. The
opinion must be entered in the minutes. The attorney-
client privilege remains in effect;

B Discuss security plans, procedures and systems;

B Discuss information that would disclose the identity of
an undercover law enforcement official or discuss a
criminal investigation, provided law enforcement, the
district attorney or attorney general has entered in the
minutes that disclosure would impair law enforcement;

B Discuss the price to offer or accept to buy real property,
Must, however, disclose material terms of the contract.

This real property exception does not apply ift

« A member of the body has a personal interest, or

+ Condemnation action has been filed to acquire property;
B Discuss preliminary negotiations involving trade or

commerce;

B Discuss strategy in preparation for negotiations between
the governmental body and groups of employees, pro-
vided, however, the minutes disclose the person repre-
senting the governmental body have entered in the min-
utes that disclosure would have a detrimental effect on
the government’s position;

B Deliberate and discuss evidence or testimony presented
during a public or contested case hearing and vote upon



the outcome of the hearing if acting as a quasi-judicial
body. Votes must be appealable.

15. What is the procedure for convening an executive
session other than for a quasi-judicial hearing?
B Quorum must first convene a meeting;

B Majority of members present must adopt by recorded
vote a motion calling for executive session;

B Vote must be recorded in minutes; and

B Must state whether body will reconvene after the execu-
tive session;

16. Does the act provide immunity?

B Members and employees who participate in a meeting
have absolute privilege and immunity from suit;

B Meeting is conducted in accordance with the Act; and
B The statement is made during the meeting relating to a
pending action.
17. How does one enforce the open meetings law?

B Civil action brought within 60 days of discovery of meet-
ing not to exceed two years;

M Filed in county where primary office is located;
B No member of governing body may be a plaintiff;

W Defendant members have seven business days to
respond; and

B A preliminary hearing must be held no later than ten
days after the response is filed or 17 days after the com-
plaint is filed.

18. What must the plaintiff prove to make outa
case?

(One or more of the following)
B Defendants disregarded the requirements for notice;
B Defendants disregarded the act during the meeting;

B Went into executive session and discussed non-covered
items; or

B Defendants intentionally violated act.

19. What happens if the plaintiff makes out a prima
facie case?
B Discovery is scheduled;
B Hearing is set on the merits;
B Court may conduct an in camera proceeding; and
B Court may order appropriate final order including:
+ Injunction,

« Invalidate the body's action taken in violation,

+ Civil penalty up to $1,000 or one-half defendant’s
monthly salary,
* Faid by defendant (not government), or

* Government may provide legal expenses to defen-
dants;

20. When is the Act effective?
B October 1, 2005.

For more information about the Institute or any of its projects,
contact Bob McCurley, director, Alabama Law Institute, PO, Box
861425, Tuscaloosa 35486-0013, fax (205) 348-8411, phone (205)
348-7411, or visit our Web site at www.alrstare.al us, B

Robent L McCurley, Jr.
Fobsrt L McCurley, Jr i3 the director af the Alshamea Law Instifute af the Linivemity of Alabsma
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Confidentiality—

Can You Keep a Secret?

(This article originally appeared in the September 2001 issue of The Alabama Lawyer.)

he cornerstone of the attorney- () A lawyer may reveal such infor-
I client relationship continues to be mation to the extent the lawyer
loyalty, The fiduciary relationship reasonably believes necessary:
created when the client retains the attor- (1) to prevent the client from com-
ney requires absolute commitment by the mitting a criminal act that the
attorney to the client, and zealous repre- Lawyer believes is likely to result in
sentation by the attorney in pursuit of imminent death or substantial
the interests and rights of the client. bodily harm; or

Inherent in such a relationship is the

. . , tef
need for the attorney to maintain confi- £2) 10 Estavian & claiy or .

dentiality as it relates to any and all behalf of the lawyer in & controversy
information gained by the attorney dur- thtFTI e g xna II:”" Fhmt' »
establish a defense to a criminal

ing the representation of the client.
However, many attorneys continue to
confuse or mix the concepts of confiden-
tiality and privilege.

Confidentiality is governed by Rule
1.6, Alabama Rules of Professional
Conduct, which states as follows:

charge or civil claim against the
lawyer based upon conduct in which
the client was involved, or to
respond to allegations in any pro-
ceeding concerning the lawyer’s rep-
resentation of the client.”

As the Comment points out, informa-

“Rule 1.6 Confidentiality of tion governed by Rule 1.6 is more expan-
Information sive than that generally recognized by the
(a) A lawyer shall not reveal infor- legal principle or concept of privilege. The
mation relating to representation Comment to Rule 1.6 states as follows:

of a client unless the client con- “The confidentiality rule applies

sents after consultation, except for not merely to matters communi-
disclosures that are impliedly cated in confidence by the cliemt
authorized in order to carry out but also to all information refating
the representation, and except as to the representation, whatever its
stated in paragraph (b). source,”’

3086 JULY 2005



While the concept of privileged com-
munications appears to be more restric-
tive, as a matter of law, than the term
confidentiality, as a matter of ethics, con-
sider the opinion of the Supreme Court
of Alabama in the case of Richards v.
Lennox Industries, Inc.; 574 S0.2d 736
{Ala. 1990). Therein, homeowners filed a
products liability action against the man-
ufacturer and distributor of a gas furnace
that exploded and injured the homeown-
er. At trial, the former law clerk of the
homeowners' attorney testified, over
objection, that he had observed a test
conducted on the valve assembly in ques-
tion prior to its removal from the home,
that he had removed the valve assembly
from the furnace at the homeowners’ res-
idence with no assistance from anyone,
and that to his knowledge there were no
“parts broken off of [the valve assem-
bly]” at the time he removed it, and that
he had returned the valve assembly to his
former employer’s [homeowners’ attor-
ney] office.

On appeal, the Supreme Court of
Alabama considered Code of Alabama
1975, §12-21-161, which states that an
attorney or his law clerk is not compe-
tent to testify against a client as to infor-
mation concerning any matter which
may have been acquired during the rep-
resentation of that client.

The objection to the law clerk’s testi-
mony was grounded in this statutory
provision, with the homeowners con-
tending that the former law clerk had
gained this information during his
employ by their attorney, and during that
representation.

The supreme court, in reviewing sig-
nificant case law on the matter of privi-

Heard

the News?4

leged communications, determined that
the “acts” performed by the former law
clerk were privileged communications,
knowledge of which was obtained from a
confidential attorney-client relationship,
and the trial court’s admission of that
evidence, over the objection of the
homeowners, violated §12-21-161.

Dissecting Rule 1.6, there are excep-
tions to the absoluteness of confidentiali-
ty, as well as recognition of authorized
disclosure of information which would
otherwise be deemed confidential.

The first and most obvious exception
to the attorney’s requirement to maintain
confidentiality of information occurs
when the client consents, “after consulta-
tion,” to disclosure of confidential infor-
mation. However, the attorney should
exercise extreme caution when consult-
ing with a client about waiver of confi-
dentiality, since once the waiver occurs,
in all probability, it cannot be revoked.
Further, the waiver could lead third par-
ties to discover information which other-
wise would not be subject to disclosure
pursuant to the rules of applicable crimi-
nal or civil procedure. will be b

Rule 1.6 also allows the attorney to referal cli
reveal confidential information if the
attorney reasonably believes such is nec-
essary to prevent the client from com-
mitting a criminal act that the attorney
believes is likely to result in imminent
death or substantial bodily harm. As
noted by the italicized language of the
previous sentence, disclosure in this
instance is permissive, not mandatory.

The former Permanent Code
Commission of the Alabama State Bar, in
considering possible drafts to be submit-
ted to the Alabama Supreme Court for

., 3 r’;;"'l |
ASB Lawyer
/> Refer
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adoption, weighed the possibility of mak-
ing this provision mandatory, i.e., the
attorney had to disclose this information if
such became known to him, However, the
eventual proposed rule, as adopted by the
Supreme Court of Alabama, effective
January 1, 1991, contains the permissive
language of "may,” concerning revelation
of such information by the attorney,-

An attorney also may disclose confi-
dential information otherwise protected
by Rule 1.6 1o establish a claim or a
defense on behalf of the attorney ina
controversy between the attorney and the
client, to establish a defense to a criminal
charge or civil claim against the attorney
based upon conduct in which the dient
was involved, or to respond to allegations

The Alabama Mandatory CLE
Commission continually evaluates and
approves in-state, as well as nation-
wide, programs which are maintained in
a computer database. All are identified
by sponsor, location, date and specialty
area. Far a complete listing of current
CLE opportunities or a calendar, contact
the MCLE Commission office at (334)
269-1515, extension 117, 156 or 158, or
yOU may view a
complete listing of
current programs at
state bar’s Web site. !
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in any proceeding concerning the attor-
ney's representation of the client.

Interpreting subsection (2) of para-
graph (b}, the Office of General Counsel
and the Disciplinary Commission have
generally determined that where an
attorney's conduct is called into question
with regard to claims of malpractice,
ineffective assistance of counsel or ethical
misconduct, confidentiality is waived by
the client asserting same to the extent
reasonably necessary to allow the attor-
ney to establish a defense to said caims.

However, the rule allows disclosure of
only that information which is reason-
ably necessary to respond to the specific
allegations of malpractice, ineffective
assistance of counsel or ethical miscon-
duct. In certain instances, attorneys have
exceeded this restriction, apparently in an
effort to exact a toll upon the client alleg-
ing misconduct or malpractice against
their attorney. The rule prohibits such,
and an attorney’s engaging in this type of
conduct subjects him to disciplinary
action, and possible civil ability.

Recent ethical inquiries disclose an
increasing amount of activity in litigation
where attorneys are subpoenaed to testify
concerning their representation of a
client, and are even requested to produce
client files. The Office of General Counsel
and the Disciplinary Commission consis-
tently maintain the position that the
attorney subjected to such a request for
testimony or documents assert confiden-
tiality and privilege, and resist disclosure
of this information. The rule specifically
allows the attorney to contest such
attempts to require disclosure of confi-
dential information, with disclosure only
being permitted upon consent of the
client after consultation, or by order of a
tribunal.

If the tribunal orders disclosure of the
information, the attorney is ethically pro
tected from disciplinary action as to any
violation of Rule 1.6. The attorney is not
required to further appeal or contest the
order of the court, and may comply with
same without exposing himself to disci-
plinary action.

The public has heard horror stories as
they relate to confidentiality and privi-
leged information in the attorney-client
relationship context. The classic example
is where the attorney representing the
criminal defendant accused of murdering
the child victim cannot disclose to the
parents of the victim the whereabouts of
the child’s body. The media spin given to
this story generally places the legal profes-
sion in a bad light, and generally seeks no
explanation as to why the attorney must
withhold the information in question.

What the public fails to perceive, and
the media refuses to acknowledge, is that
but for the confidentiality concept of the
fiduciary relationship between the attor-
ney and client, the attorney would be
handicapped in representing the client,
by not receiving any and all information
necessary to allow effective and zealous
representation of the client. Likewise, the
client may be chilled from disclosing cer-
tain information to the attorney for fear
that the information would eventually be
disclosed to a third party.

Attorneys should exercise the utmost
care to protect confidential information
obtained by them during the representa-
tion of their clients. The attorney should
be aware that the confidentiality require-
ments of Rule 1.6 cover a much greater
amount of information than that consid-
ered to be privileged information as a
matter of law, The opinions of the Office
of General Counsel and the Disciplinary
Commission restrict themselves to an
interpretation of the Rules of Professional
Condct, as a matter of ethics, and in no
way attempt to interpret legal principles
applicable to the concept of privilege.

In view of the fact that confidentiality
does cover a more expansive area of
information, attorneys are encouraged to
err on the side of asserting confidentiali-
ty when disclosure of information is
sought concerning representation of the
client, to also seck counsel of the Office
of General Counsel or the Disciplinary
Commission if the circumstances of the
representation dictate the need for fur-
ther ethical guidance, [ ]



ADVANCED TRAINING IN DOMESTIC VIOLENCE
ISSUES IN MEDIATION:

Protecting the Safety
of the Victi

Sponsored by the Alabama Center for Dispute Res

'Septer by 8\?,:9 2005 g
g \ ' Blr\mlngham Bntamcal Gardens
/I?llzabeth Manl&y M. Ea J.D., I.MFT Trainer. E.v

. Cost: $27[l
13 Hours CLE, which includes one hour of ethics,. —

k Limited EMQMEHLE

_ Call (404) 378-3238 to register f



%
%

=1

Disciplinary
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Notice

+ Stephen Duane Fowler, whose whereabouts are unknown, must answer the
Alabama State Bar's formal disciplinary charges within 28 days of July 15, 2005,
or, thereafter, the allegations contained therein shall be deemed admitted and
appropriate discipline shall be imposed against him in ASB nos. (4-74 (A), 04-
101(A) and 04-113(A) by the Disciplinary Board of the Alabama State Bar.

Suspensions

= Arab attorney Johnny Lee Tidmore was
suspended from the practice of law in
the State of Alabama for a period of 90
days, effective March 3, 2005, by order
of the Alabama Supreme Court for vio-
lations of rules 8.4 (a), (d) and (g),
AJLPC. The supreme court entered its
order based upon the decision of the
Disciplinary Board, Panel V, of the
Alabama State Bar, The Disciplinary
Board accepted Tidmaore's conditional
guilty plea and ordered that he be sus-
pended from practice of law in the State
of Alabama for a period of 90 days,
with credit to be given for time served
since the imposition of his interim sus-
pension on October 29, 2004.

Tidmore was interimly suspended
from the practice of law in the State of
Alabama pursuant to Rule 20{a},
ARD.P, effective October 29, 2004, The
order of the Disciplinary Commission
was based on a petition filed by the
Office of General Counsel evidencing
that Tidmore was intoxicated when he
appeared on behalf of a dlient at a hear-
ing in Marshall County District Court.
[ASB No. 04-156{A)]

* On February 22, 1005, the Supreme
Court of Alabama entered an order
suspending former Andalusia attorney
James Harvey Tipler, for a period of
120 days, effective Decemnber 30, 2004.
Tipler is also licensed in the states of
Florida and California. He maintains
an office in Destin, Florida. Tipler was
already suspended from the practice of
law in Alabama, which suspension
went into effect on June 18, 2003,

On June 9, 2000, Tipler was indicted
by the Covington County, Alabama

grand jury for the crime of perjury |
{13A-10-101{a}), a Class C Felony. On
June 25, 2001, Tipler pled guilty to the
charge of interfering with judicial pro-
ceedings (13A-10-130(a)(1}), a Class B
misdemeanor.

Tipler represented the estate of
Harold Rogers, deceased, in a malprac-
tice suit against a physician. Tipler called
the son of the deceased as a witness,
Tipler held a videotape in his hand and
asked the son questions designed to elic-
it whether the son had viewed the tape.
Allegations later arose to the effect that
unknown to the son, the tape shown by
Tipler was not the original tape but an
edited version which deleted portions of
the original tape which were favorable to
the defense, and some scenes had been
moved to a different place on the tape.
Therefore, the tape was disallowed. The
trial judge instituted civil contempt pro-
ceedings against Tipler.

On January 9, 2002, Panel V of the
Disciplinary Board of the Alabama State
Bar determined that the crime for which
Tipler was convicted was a “serious
crime” within the meaning of Rule
22(a)(2), Alabama Rules of Disciplinary
Procedure. On November 22, 2002, the
Disciplinary Commission of the
Alabama State Bar entered an order sus-
pending Tipler for a period of 120 days.
They also ordered that all costs and an
administrative fee of $750 be paid by
Tipler in accordance with Rule 33 (d)(9),
Alubama Rudes of Disciplinary Procedure.

On February 3, 2003, Tipler filed an
appeal with the Board of Disciplinary
Appeals of the Alabama State Bar. On
March 4, 2004, the Board of
Disciplinary Appeals reversed the order
entered by the Disciplinary Board. The



Board of Disciplinary Appeals found
that Tipler's conduct, and subsequent
plea, did not meet the requirements of
Rule 8(c)(2)(C), and that it would
expose ather attorneys 1o suspension or
disbarment, if during the trial they were
found guilty of criminal contempt. The
board also stated that although Tipler's
acts resulted in some delay in the case
and imposed additional work on the
trial court, it did not have any impact
upon the trial itself or outcome, and did
not constitute “an interference with
judicial proceedings.”

On March 11, 2004, the Alabama
State Bar filed a notice to appeal with
the Supreme Court of Alabama. On
December 30, 2004, the supreme court
entered a certificate of judgment
reversing the order of the Board of
Disciplinary Appeals and remanding
the matter to the Board of Disciplinary
Appeals to determine if the “punish-
ment was clearly excessive.” The
supreme court found that although the
trial court had the inherent power to
impose contempt, the court’s impaosi-
tion of civil or criminal contempt was
not the equivalent of a conviction for a
crime, The supreme court did con-
clude that a conviction under S 13A-
10-130(a)( 1), Ala. Code 1975, is a “seri-
ous crime” within the meaning of Rule
8(c)(2)C), Alabarma Rules of
Dhisciplimary Procedure, The court stat-
ed that the Board of Disciplinary
Appeals was not free to examine the
degree of “seriousness” of a crime, but
only whether the necessary elements of
the offense fell within the definition
provided by Rule 8(c)(2)(C), Alabama
Rules of Disciplinary Procedure.

Pursuant to the remand from the
supreme court, the Board of
Disciplinary Appeals entered an order
affirming the 120-day suspension.
[Rule 22(a), Petition No. 0102]

Public Reprimand

* On February 1, 2005, the Disciplinary
Board of Alabama State Bar accepted
the conditional guilty plea of Selma
attorney Collins Pettaway, Jr. in two

separate cases. Pettaway received a con-
solidated public reprimand without
general publication,

In ASB No, 02-33(A), Pettaway rep-
resented his wile in connection with a
vehicle accident she had with a ready-
mix cement truck, The ready-mix
company and driver were being repre-
sented by a Birmingham defense firm.
A motion for partial summary judg-
ment was filed on behalf of the defen-
dants on May 21, 2001, and it was
scheduled 1o be heard on December 5,
2001. On Sunday, December 2, 2001,
Pettaway sent an investigator to the
home of the defendant driver to take a
statement, The investigator interviewed
the driver and took notes. He then
returned to Pettawy that same day, and
Pettaway gave him a blank affidavit.
Pettaway's office typed in the driver's
statement from the investigator’s notes.
The affidavit was notarized by one of
Pettaway’s staff. The affidavit was then
filed with the opposition to the motion
for partial summary judgment.
Defense counsel did not learn of this
ex parte contact with the defendant
driver until the December 5th hearing
on the motion. Pettaway was guilty of
a violation of Rule 4.2 Alabama Rules
of Professional Conduct, in connection
with this ex parte contact with a
known represented party.

In ASB No. 04-112(A), a client paid
Pettaway a partial retainer to appeal
from an adverse ruling in a land title
dispute. Pettaway’s office agreed to take
the case for a fee of $4,500, It was also
agreed that the fee could be paid in two
installments. The appeal time was due
to run on July 25, 2002, On July 16,
2002, the client made a payment of
$2.100, No appeal was filed with the
allowable time. On March 20, 2003,
Pettaway wrote the client and apolo-
gized for ".. .any misunderstanding
regarding your case. The full retainer fee
was needed.” Pettaway refunded the
$2,100 with that letter, Pettaway’s con-
duct in this matter violated Rule 1.4(b},
Alabama Rules of Professional Conduct.
[ASB Nos, 03-33(A) 8 04-112{A)] ]
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Classifieds

RATES
Members: Two free listings of 50 words or

less per bar member, per calendar year,
EXCEPT for “position wanted” or “position
offered” listings—3$35 per insertion of 50
words or less, $.50 per additional word.

Nonmembers: $35 per insertion of 50
words or less, $.50 per additional word,

Classified copy and payment must be
received according to the following pub-
lishing schedule: July 2005 issue—due
May 1, 2005; September 2005 issue—due
July 1, 2005; November 2005 issue—due
September 1, 2005. NO deadline exten-
sions will be made,

Send classified copy and payment to
Marcia N. Daniel, P.O. Box 4156,
Montgomery 36101-4156. Make check or
money arder payable to The Alabama
Lawyer Classifieds,
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Services
« FORENSIC DOCUMENT EXAMINER: Board-

certified full service document and kandwriting
examiner. Twenty-five years’ crime laboratory
experience, Member American Society of
Questioned Document Examiners, American
Academy of Forensic Sciences, Southeastem
Association Forensic Document Examiners.
Accepting civil litigation only. Contact Steven G
Drexler, B4 Ballantrae Parkway, Pelham 35124,
Phone (2085) 602-4218; e-mail daddrex@ao! com.

DOCUMENT EXAMINER: Examination of
guestionad documents. Certified forensic hand-
writing and document examiner. Thirty-gight

years' experience in all forensic document prob-

lems, Formerty, chief questioned document ana-
lyst, USA Criminal Investigation Laboratories.
Member: ASODE; 141, SADFE, NACDL Resumé
anil fee schedule upon request, Contact Hans
Mayer Gidion, 218 Merrymont Drive, Augusta,
Georgia 30307, Phone (706) BE0-4267

DOCUMENT EXAMINATIONS: Board-certi-
fied handwriting and document examiner, over
20 years’ expenence; testified in state and fed-
gral courts. Retired senior document examiner,
Alabama Depl of Forensic Sciences. Membar:
American Academy Forensic Sciences;
Southeastern Assn, Forensic Document
Examiners; Amarican Socigty Questioned

Document Examingrs (provisional) Contact
Richard A. Roper, 7956 Vaughn Road #141,
Maontgomery 36116. Phone [334) 356-7856; fax
[334) 260-2552; e-mail richroper@anl com,

= TRAFFIC ACCIDENT RECONSTRUCTION: |

have reconstructed over 3,000 traffic accidents
in 23 states an highways, streets and rallroads
invalving trucks, vans, cars, motoeycles, pedes-
trians, and trains. Computer-generated draw-
ings are prepared to illustrate my opinions. Dver
30 years' exparience in reconstructing acci-
dents. Board-certified by ACTAR. Call John T
Bates toll-free, (8O0} 299-5950,

HANDWRITING EXPERT/FORENSIC DOCU-
MENT EXAMINER: ABFDE-certified, formerly
chisf, Questicnad Documents Division, U.S. Amy
Criminal Investigation Laboratory. American
Society of Duestioned Document Examiners.
American Academy of Forensic Sciences. Civil
and criminal cases accepted. Famell Shivar,
Shiver & Nelson Document Investigation
Labaratory, 1903 Lilac Ridge Drive, Woodstock,
Geargia 30189, Phone (770] 517-6008

INSURAMNCE EXPERT WITNESS: By the
minute. Forty years’ expenence, incluting 25
years’ risk-management insurance consulting,
Pre-filing evaluation, deposition, testimony, Policy
coverage, cagtives, excess, deductibles, self
insurance, agency and direct experience, bidding,

Physician Experts! {

in all medical specialties.
¥ Testimony

® Opinion Letters

¥ Review for merit

We have thousands of practicing,
boardeertified physician expert witnesses:

Flatrate referrals; flatrate reviews
Your satisfaction GUARANTEED
Med-mal EXPERTS, Inc.

888-521-3601

www. medmal EXPERTS.com




Exposwe, policy review, WOrkers' compensation
audit, modification review:. Fee-only property loss
assistance. Contact Douglas F. Miller, Mamber S
A M C, |800} 462-5602 or {205) 995-0002
Birmingham. E-mail enmd@hwaay net

LEGAL RESEARCH/BRIEF WRITING: Former
stall attormaery fior the Alahama Court of Civil
Appeals provides legal research, preparation of
motions, legal memoranda and briets on amy
legal issue. Contact Bert Allen af (205) 941-
0356 or e-mail aberrsalien@yahoo com

LEGAL RESEARCH/PREPARATION OF
TRIAL/APPELLATE BRIEFS: (State courts
only.| Attomey of 17 years and former stafi
attomey to the Alabama Supreme Court and
court of civil appeals, and law clerk for four
years to the court of criminal appeals. Authored
winning briefs in two cases involving issues of
first impression while in private practice. | am
availablo 10 do your legal research and to pre-
para pleadings, legal memaranda and trial and
appellate briefs to meet your needs and satisfy
the requirements of the Alabama Rules of
Court. Contact D. John Harrison, (334) 266-5123
or corklylawdaol com

SECURITY EXPERT: Acts of violance: security
nifligence and premises liability litigation,
rape, assault, robbery, murder, kidnapping,
workplace vialence, Extensive notice and fore-
sepability experience in case analysis review,

reports, courtroom and deposition Testimony.
Premises liability notice and foreseeability
apartmenis, bars, fast food, malls, motels, park-
ing Ints, schools, special evants, guards-con-
tract vs, proprietary supervision-management,
use of force per private security-police. Security
negligence notice and foreseeability. policy,
stepervision, traimng, hiring, firing-retention-fir-
ing, secunty surveys, nofice, foresesability,
guantitative, qualitative data collection and
analysis, geographical profiling, contract and
proprietary security guards/ofl-duty palice
Farmor police academy directon, state violence
unit director, state PO.S.T, director (police offi-
car standards and training), corporate securty
director, and tenurad full professor of secunty
management. Trainer of CLE, security, real
estate, insurance, police, national. Pubstished
author, peer awards, board appointments, 2002
Winter Dlympics secunty evaluator. Creator of
the “Predatory Prevention Matriz. " Board-ceri-
fied prolessional ciminologist, security/police
specialist, security/police lorensics examiner,
sacurity trainer ([DABFE, DABLEE, CHS-III, CST,
CSS. CPO, NAPS, IAPSC). To discuss your case,
contact John Lombardi, Ph.D., MBA, at [B00)
628-3496. For particulars, go to wwaw sacun
nmegligence com (Daphne, Fairhope, Mobils)

FILE MANAGEMENT: For legal professionals,
DiscOptions, Inc. offers the most olfective, effi-
cient and simple method of file management and
storage available. Let DiscOptions, Inc. convert

your files to digital images, index them according
10 your specific needs and defrver 1o you a com-
puter disk; where ong mouse chick takes you o a
crystal clear image of your file, ready to review,
print or even e-mail, Contact DiscOptions, Inc,
2370 Hillerest Rd., Suite G #1817, Mabile 36695
Phane [251) 656-4117 or e-mail Traceptldiscop
tions com. Web site: www discoptions com

ENGINEERING/CONSTRUCTION EXPERTS:
Soils and foundations, structural, dramage,
mechanical, roofing, electrical, process chemi-
cal, EIFS (stucco), mold and mildew, HVAC for
residantial housing, industrial and chemical
facilities, pipahnes, compressor stations, com-
mercial bulldings, and port structures. Blasting
damage assessment. Provide expart construc-
tion clams and dispute analysis. Provide com-
puter animation of structural behavior under
Ioads, Experienced testilying expens with
licenses and credentials. PE licenses in AL M3,
LA, FL, SC. Contact Hal K. Cain, Phone (251}
GE1-2605. E-mail hafkcain@an! com. Web sita;
WAVILAIRCAIn, com.

LEGAL/TECHNICAL RESEARCH: How much =
your time worth? Search, Inc. provides tast, pro-
fessional and affordable resaarch to small and
medium Tirms and solo practitioners. Flal-fee
pricing provided by an expenenced database
resaarcher, Contact Paul Steensland at (314) 754-
8410 or e-mall paui@issarchmcorporaied infa
Wab site: www searchincorporatad info

Robert E. Perry

Expert Witness

«MSME Lehigh University
«Owner of 2 patents

» BSME Norwich University
* Adjunct Professor at UAB

30 years nfﬂ:wnﬂi‘cd :.rpm‘:nu as problem solver at;

& Electric Furnaces
& Cement & Lime Plants

& [ndustrial Construction Sites

& Chemical & Petrochemical Plants

AL Profl. License No. 9078
Telephone 205 985-0727

& Power Plants
& [ron & Steel mills

* Pulp & Paper mills

Mechamcal Engineer

perryrl1022@cs.com
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Classifieds

Continued from page 313

For Sale or Lease

= OFFICE SPACE IN AUBURN: Well-appointed
law offica, +/-1.993 square fest in professional
buildeng with excelient road wisibility, Two ey
trve olfices, huge conference moom, kitchen, thiee
bathwooms. Copeet, filing cabinats, fumiture may
be purchasad separately. Smart wiring, including
hi-speed DSL internet. Call Bob Morman at {334)
BEY-3425 or bob@aubumrentals.com

= (FFICE SPAGE IN HOOVER: 228 Chase
Commeree Park (1 block off Hwy. 150 behind
Sams), +/-1,308 SF. open floor plan by designer
with 20 months remaining on lease. All-inclu-
Sive net power and excellent maintenance. No
CAM. Single-story complex w/ free parking and
fully ADA comphant, One executive office; sec-
ond office/library w/ private entrance; confer-
ence room and kitchen. See this space at
www.legal-source.cam. Sharp 20-bin
sorter/opier available and some fumiture
axacutive desk w/ credenza; BO™ cradonza, orig-
inal Christina Major pamting; Tour red club
chairs; console table; two pedestal tables. Call
Alan at (206) 985-7158 for more information

Positions

Wanted/Offered

* SUBROGATION ATTORNEYS NEEDED:
National insurance company seeks local subro-
fiation attorneys, Raspond 1o United
Subrogation Services, 980 N. Michigan Avenua
#1400, Chicago 60611

+ SENIOR COUNSEL POSITION WANTED:
Experienced attomey seeking senior counsel or
higher-level possion with a corporation of small
taw firm in the Birmingham-Hoover area
Cumently serving as divsion counsel for a mult-
national “Fortune S00° corporation. Graduate of
top law school with extensive, broad-based
axpenonce (including large AV-rated law firm] in
pmployment, intellectual property, contracts,
licensing, civil trial, real estate, healthcors, com
pliance, and general corporate law, Alabama
licensid. E-mail palawyeribbellsouth net

* ASSISTANT CITY ATTORNEY NEEDED: City
of Dothan, Alabama. Closing date Friday, July
29, 2005. Posrtion announcement #08-05-01
Salary: DO For detailed information go to
wiwwdathan org. Applicants shauld apply 1o
City of Dothan, Personnel Department, P.O. Box
2128, Dothan 36302 ]
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Richard G. Brock, Esq.

nchard(@americanlegalsearch.com

Where Lawyers Look for Lawyers

Attorney Search

* Permanent Placement
* Temporary Placement
» Firm Mergers & Acquisitions

www.AmericanLegalSearch.com

Birmingham (205) 930-9811
Nationwide (800) 930-9128

Brannon Ford, Esq.

Atlanta
Mashville

Miami
Los Angeles

Birmingham
Tampa

Memphis
New York

*Nationwide Legal Support

Support Search

* Paralegals

* Legal Secretaries
» Legal Assistants

www.ApexLegalSupport.com

Birmingham (205) 337-1001
Nationwide (800) 930-9128

Jason Peevy, Esq.
Jasenf@apexlegalsupport.com

Atlanta
Nashville

Miami
Los Angeles

Birmingham
Tampa

Memphis
New York

brannoni@americanlegalsearch.com




.
DIXON HUGHES

Centified Pubic Accountants and AfVisors

A SPECIAL BLEND :':r/

CREDENTIALS and SERVICE.

Accurate appraisal and analysis form the bedrock of any successful business
valuation, You can make sure your case is well grounded by retaining the right

valuation professionals.

Working with a diverse group of industries, companies and privaigs
we've built one of the region’s strongest valuation praclics

and expertise mean we can swiftly assg ono
Teduding complex1opies 10 their esse mmpmm :
mmmandrmdlly understandable way—to opposing counsel, dhism“}umm

Driving all of this forward is a vigorous commitment to responsive,
personalized service, backed by resources of the largest accounting and
advisary firm based In the Southeast. For more on how this special blend

 will help you build he strongest case possible, visit us al dixon-hughes.com
or call Butch Williams at 205.212.5300.




Westlaw® Litigator can help
you In every aspect of your case
and at every stage of the process
It puts all your key litigation
resources in one place to save
you time.

From a single source, you can
search briefs, criminal records,
access dockets and more. See the
new blue of Westlaw Litigator
for yourself. Help with every case,
every step, every day,

For more information,
call 1-800-762-5272

or go to
westlawlitigator.com

Blue and You %Stlaw Litigator

THOMSOM
et ST e

WVSEST



