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Its our job

tobe
trustworthy

Union Bank works closely with many Alabama attorneys in administration
of trusts and estates.

We've built our reputation on prudent and progressive trust management.

As Alabama’s largest II‘LLICPLI‘[LIL nt bank, our computerized system gives us
state-of-the-art capabilities and gives your client total confidentialiry, All
operational and investment decisions are made within our own Trust Department.

And as a hometown bank, we take pride in being able to give professional,
personalized attention to every client.

To find our if your client could benefit from Union Bank’s rapidly growing Trust
Department, contact us today.

BAINK&TRUST

Member FDIC
60 Commerce Street o Montgomery, Alabama 36104 o (205) 265-8201




TURN DAMAGE
into

DOLLARS

Determining Disability and
Personal Injury Damage —

Medical Evaluation for Trial Lawyers

by . Stanley McQuade
LL.B.,, M.D., Ph.D.

Many lawyers presently rely on computer services and/or past cases to determine compensation

REWARD YOUR CLIENT and YOURSELF

with this modern tool which conrains several hundred illustrations. You will be able to explain the

complexities of Medical Evidence to ultimately achieve TRUE, JUST, and ADEQUATE
COMPENSATION.

ORDER FORM
Please enter my order for Determining Disabilicy and Personal Injury Damage, as indicared below. On cach sales there is no handling charge and The

Harrison Company will pay postage or (reight. Handling charges plus postage or freight will be added to all other sales. Georgia, Florida, and Mississippd
residents add applicable ax,

— Determining Disability and Personal Injury Damage — Medieal Evaluation for Trial Lawyers

270410 $69.95
il Personal Aceount —Bill Firm Account __Check Enclosed

Account i Firm

Mame

Addres

Ciry/Searc/Zip

Dare Signature B4-1G
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1984 ISSUE IN BRIEF

Correction

In the July issue you met our new
bar commissioners; however, be-
cause of a typographical oversight,
we would like to reidentify AJ. Cole-
man of Decatur. We had him listed
as RJ. Coleman. Please excuse our
mistake,

Upcoming

October 31 —November 1, 1984
Foreign Sales Corporation Seminar
(Replaces Exporters DISC)
Point Clear

July 25-27, 1985
Alabama State Bar
Annual Meeting
Huntsville
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A Year of Challenge . . and of Opportunity

dent of the Alabama State Bar, |

must acknowledge with humility
that you have bestowed upon me your
highest honor and my greatest honor
by choosing me to serve as your presi-
dent, You also have presented me with
an awesome responsibility, and [ shall
endeavor to carry on in the fine tradi-
tion of those who have served before me
with distinction. [ pledge to vou my
talents and best efforts, with full reali-
zation that I have large shoes to fill.

The State Bar's Annual Meeting in
Mobile, under the leadership of Bill
Hairston and the planning and guid-
ance of Reggie Hamner, was, in my
opinion, our finest convention. We had
889 lawyers registered — the largest
ever. The Riverview Plaza was an ex-
cellent choice of physical facilities, and
the Mobile Bar and convention com-
mittee provided us with all the best in
Mobile hospitality, The Bar program
was outstanding from an educational,
business, and social standpoint.

The 1984-85 year is one of challenge
tolawyers, to the bench and bar, and to
our legal system. [ inherit the reinsof a
viable, active organization with many
excellent ongoing programs. Still, there
is 80 much to be done. The stakes are
high — the preservation of our profes-
sion and of our legal system.

During the preceding year, there

In my first report to vou as presi-
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were forty-two committees and task
forces in place as a result of the early
appointment by the then president-
elect. For the coming year, there are
fifty-one which were, again, in place by
the time of the Annual Meeting, ac-
tively pursuing the Bar's programs for
the coming year. The enthusiasm of
the leadership and membership of these
committees and task forces was dem-
onstrated by the attendance of more

“As lawyers, we must expeci
more of ourselves and must
conduct ourselves ethically,
professionally and compe-
lently.”

than three hundred at the committee
breakfast held in conjunction with the
Annual Meeting in Mobile. Each com-
mittee or task force has an important
role in our collective effort toward suc-
cess of our bar, our profession and our
legal system.

Our major challenge is our poor pub-
lic image — how the public perceives
lawyers. Our best opportunity is to pro-
ject to the public our true image — that

lawyers are the protectors of their sys-
tem of government af laws, rather than
by men, of their personal and property
rights and of their freedoms.

Much of the public's cynicism with
lawyers arises out of its lack of under-
standing of our legal system and the
lawyer's role in that system, and be-
cause of the escalating cost and ex-
pense of litigation. A task force has
been charged with responsibility of
studying and evaluating alternative
means of dispute resolution. Further,
the Task Force on Appellate Courts has
been established to review the needs in
the area of appellate review, to recom-
mend changes in the present system
that would benefit the processing and
review of cases, and to determine
whether or not our rules of procedure
minimize the need of appellate review.,

Some of our image problem may well
come from media coverage of the criti-
cism of lawyer competency from high
places. Your bar has already estab-
lished a successful mandatory continu-
ing legal education program. Now its
committees and task forces are consid-
ering and evaluating legal education,
preadmission apprenticeship/intern-
ship programs, peer review, specializa-
tion, and judicial evaluation of lawyers
as means of increasing lawyer com-
petency.

(Continued on page 246/
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Conventions Three

Mobile, 1984

he many compliments that

have been received on our Mo-

bile annual meeting plus the
record registration have been gratify-
ing. Every meeting and program, with
one exception, was filled to capacity.

The Riverview Plaza and its staff
were outstanding. All the planning in
the world without a dedicated hotel
staff would be useless. This vear was
even more remarkable since the bar
and the hotel were new to each other.

The Mobile Bar exhibited its cus-
tomary hospitality that evokes the tri-
ennial inguiry of, “Why can’t we meet
in Mobile every year?” President Sage
Lyons, local arrangements chairman
Chris Hume, bar auxiliary president
Moren Riley, and Mobile bar executive
director Barbara Rhodes could not have
been more supportive. They and the
many committee members with whom
they worked are due our collective
thanks. The Mobile Bar has been called
to perform double duty this 1984 year.
It recently hosted the Eleventh Circuit
Judicial Conference in May,

The Young Lawyers' Section Update
'84 was the best ever! Carol Ann Smith
and her commiltee members, alnng'
with MCLE Staff Director Mary Lyn
Pike, did a superb job in coordinating
the outstanding presentations, We had
over four hundred people present in

The Alabama Lawyer

each of our sessions.

Socially, the Dessert and Nightcap
Party was a tremendous success. This
new event, along with the Jazz Brunch
on Saturday, was well attended. Spann
Milner and Insurance Specialists, Inc.,
hosted the general membership cock-
tail reception on Friday evening before
dinner, and this new activity proved to
be one of the more popular,

I was particularly gratified that we
were able to present ABC's Tim O'Brien
toour Bench and Bar sell-out audience,
I called Tim on Tuesday night after
arriving at the Riverview to find a call-
back from Fred Graham advising me
that CBS required his presence at the
DelLorean trial in L.A. and he would be
unable to keep his commitment with us
for Thursday. | had worked with Tim
at a Media-Law Conference in 1980 and
found him to be the real professional he
showed himself to be in Mobile,

Mobile would normally host the 1987
annual meeting; however, at this time,
we are hoping to work Montgomery
back into the annual meeting rotation.
The convention plans for 1987 will be
dependent upon the completion of the
new Town Center Hotel which is sche
duled for downtown Montgomery.

Huntsville, 1985

Huntsville will host the 1985 annual

meeting on July 25, 26 and 27. W.H.
Griffin, the new president of the Hunts-
ville-Madison County Bar, has begun
making appointments to the local ar-
rangements committee. It should be
noted that the 1985 meeting is a week
later than normal; however, these dates
were selected to permit those persons
desiring to attend the ABA meeting and
its London segment the opportunity to
do so. The 1985 ABA annual meeting
convenes on July 4 in Washington, D.C.
The meeting then recesses and recon-
venes in London,

The state bar will offer a two-week
INTRAV Adventure with the itinerary
starting in Ireland and a subsequent
intermediate stop in Scotland. The Ad-
venture concludes in London on days 2,
3, 4 and 5 of the ABA annual meeting.
Brochures announcing this trip will be
mailed in August.

Birmingham, 1986
The Birmingham Hilton will be the
headquarters hotel for the 1986 annual
meeting on July 16, 17, 18 and 19. The
Hilton is renovating a former academic
building at the University of Alabama
in Birmingham and this will be con-
nected to the main hotel, giving that
property an excellent conference facil-
ity.
(Continued om page 2921
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Policing our own ranks

I am a 1981 graduate of Cumber-
land Law School and admittee to the
Alabama Bar. | am a major in the
Marines and currently en route to Ja-
pan where | will serve as military
judge. At the time of this writing [ am
35,000 feet over middle America and
have just finished my May issue of
The Alabama Lawyer. Permit me to
say, with the greatest respect for the
Board of Commissioners, that their
decisions in the Disciplinary Report
section are, it seems to me, appalling.
False statement under oath, willful
disobedience of a judicial order, willful
negligence of a client's legal interests,
and the rest seem 0 me to be woe-
fully poor standard-bearing, disparag-
ing our profession and casting dis-
credit upon the vast majority of com-
petent, hard-working professionals.
Alabama is not alone (last year an at-
torney and public servant in North
Carolina was fined and censured for
dealing illicit drugs), but that’s no ex-
cuse. Lawyers today are not held uni-
versally in high regard by the general
public. If we fail to properly police our
own ranks, how can we blame them?
Japan Eugene V. Kelley, Jr.

Concurring with letter

I would like to concur, absolutely,
with the writer of the letter to you,
regarding the recording of conversa-
tions by attorneys, that you published
on page 188 of your July 1984 issue.

What he said is certainly true, and
I do not think it could have been said
any better. | had intended to write
such a letter myself but can now only
join in agreement with him. | used
the transcript of such a recording in
court and, in my opinion, it won the
case for me. It is the best way to pre-
serve the facts of the conversation,
Mubile J. Glenn Cobb, Jr,

September 1984



CODE OF
ALABAMA

WITH 1984 CUMULATIVE SUPPLEMENTS

The Michie Company, law publishers
since 1853, now serves lawvers, legislators
I.an ILB&,‘.-’_L":‘ '\\'“h sfate Cl'hjl: F‘U}‘!!L‘-“li NS N
sixteen states and the District of Columbin,  §
Timely, accurate and reliable, our code &

; BAMA  ALAJAN
publications are compiled, annotated and
indexed by an experienced staff of lawyer- e
L'dl“'l‘l'.‘.i. HS.'HSTL'J l"l‘p' I HJ.‘.'m ﬁ:]mpu!ur [ E'I'
nology.

The Code of Alabama, published in
1.:L1'|1F‘|.'!'HT 1N \'-'Ilh rl"i'l.‘ Allifjin]li ]_l."L!i.‘\lLIIH'L'
Council, includes the following:

® Constitutions of Alabama and the
United States

® (General and permanent acts of the State
Legislature

® Rules of the Supreme Court of Alabama

® Collateral references to American Law

ALARAMA  ALARAY

— —
(55| 113

P ———

Reports, American Jurisprudence, and
Corpus Juris Secundum

® Complete cross-references

® Annual cumulative pocker-parn
supplements

® CGeneral Index in convenient soft-
I."H.Jl.ll'ld l.."l..l‘l[l.““. l'L"'r"I.‘i»L'd, L'IFIIJ'-“L"LI -||'|1.|.
replaced annually

® Advance Annotation Service available
'l‘\' EI'I'IHLEII }11h“:flp“uﬂ.

for customer service contact:

JAMES R. SHROYER

P.O. Box 717

Pelham, Alabama 35124

(205) 326-9899




The Title Question:

Do Bankruptcy Courts
Have Jurisdiction Over

Mortgaged Alabama
Real Property?

by

Romaine S, Scott 111

hen the gavel sounds, will
it be the auctioneer’s at
the foreclosure sale or the

judge's in bankruptcy court? This is
the question many mortgagees ask
when a mortgage goes into default. In
Alabama, a different question should
be asked by the mortgagee when the
defaulted mortgator files Chapter 13
bankruptey: Does the bankruptey court
have jurisdiction over the mortgaged
real property sufficient to stop the

mortgagee from proceeding to foreclo-
sure? The answer, in theory, at least, is
that bankruptcy courts do not have the
jurisdiction over mortgaged Alabama
real property necessary to keep the
mortgagee from foreclosing.

The question of jurisdiction in the
mortgaged real estate context is not
predicated on a challenge of the bank-
ruptcy court's basic powers pursuant
to Northern Pipeline Construction Co.
v. Marathon Pipe Line Co., 1.5,

—r 73 L. Ed. 2d 598, 102 S. Ct. 2858
(1982), but is based on issues raised by
a fact ignored by Congress in drafting
the Bankruptcy Code and by the Su-
preme Court of the United States in
applying the provisions of that code:
Alabama is a fitle state. Recognition of
that simple fact by the bankruptcy
courts should, again in theory, have an
enormous effect on the rights of mort-
gagees in Alabama whose mortgagors
file Chapter 13 bankruptey after de-
faulting in the terms of their mort-
gages,

The Scenario

Mr. Mortgagor executes a mortgage
to Mortgage Company to secure an in-
debtedness evidenced by a note also
executed to Mortgage Company the
same day. The note recites that if any
payment required by the note is not
made when due, Mortgage Company
may declare the entire indebtedness
immediately due and payable.

The mortgage is a standard form
mortgage deed used in Alabama and
provides that Mr, Mortgagor, for and
in consideration of the indebtedness to
and the payment of ONE DOLLAR
(31.00) by Mortgage Company, “does
hereby grant, bargain, sell, assign and
convey unto the said mortgagee the
following described real property situ-
ated in Paradise County, Alabama,
lo-wil:

Lot 55, Lilly Pad Subdivision, accord-
ing to plat thereof recorded in Map
Book 9, page 161 of the records in the
Office of the Judge of Probate, Para-
dise County, Alabama. . .."

The mortgage also provides that, in
the event of Mr, Mortgagor's default in
payment or in the performance of any
obligation imposed by the mortgage,
Mortgage Company has an immediate
right to possession as well as the op-
tion to accelerate the indebtedness.
Mortgage Company is not required to
notify Mr. Mortgagor of his default be-

fore Mr. Mortgagor loses his right to
possession because, under the terms of
the mortgage, the loss of that right is
automatic upon actual default.

The mortgage further provides that
a foreclosure sale may be held, regard-
less of whether Mortgage Company
has taken actual possession, after no-

Komaine S. Scott I1I, a member of the Mobile law
firm of Inge, Twitly, Duffy & Prince, received his
B.A. degree from Washington and Lee Universily in
1974 and his law degree from Cumberland School of
Law in 1980. Mr, Scolt is a charter member of the
Bankruptcy and Commercial Law Section of the
Alabama Slate Bar and presently serves on the Board
of Edifors of The Alabama Lawyer,
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tice of the sale date, time and place has
been advertised for three consecutive
weeks in a newspaper of general circu-
lation published in Paradise County.
Morigage Company also has the right,
under the terms of the mortgage, to
purchase the property at the foreclo-
sure sale.

Mr. Mortgagor defaults in payment
of the indebtedness and, before Mort-
gage Company can hold its foreclosure
sale, Mr. Mortgagor files a petition in
bankruptey court tocommence a Chap-
ter 13 case, Mr, Mortgagor now is Mr.
Debtor and has listed in Schedule B-1,
attached to his petition, the real prop-
erty described in the mortgage to Mort-
gage Company, indicating he believes
he owns the property. Mortgage Com-
pany is now mormally considered to be
Mr. Secured Creditor in the bankruptcy
case. It is at this point, however, that
Mortgage Company should assert the
argument that Alabama is a title state
and, therefore, the bankruptcy court
has no jurisdiction to stop it from pro-
ceeding to foreclosure.

The Argument

The initial question is whether 11
U.S.C. §541, which defines interests
subject to becoming property of the
debtor’s estate, is intended to pull
mortgaged real property into the estate
in Chapter 13 when the law of the state
in which the real property is located
provides that a mortgagor does not
have legal title to the property unless
and until such time as the note secured
by the mortgage has been fully paid. If
the mortgagor has no legal title to the
mortgaged real property when he files
bankruptey, it should not become prop-
erty of the debtor's estate. Therefore,
the bankruptcy court should have no
jurisdiction over the legal title to the
real property and the automatic stay
imposed by 11 U.S.C. §362 should not
apply to prevent the foreclosure of a
mortgage on that property.

Property of the Debtor’s
Estate and Jurisdiction

Federal case law dealing with how a
bankruptey court is todetermine what
property interests are to be included in
the debtor's estate under 11 U.S.C.

The Alabama Lawyer

§541 establishes two important prin-
ciples: (1) The bankruptcy court has no
subject matter jurisdiction over prop-
erty interests not in the debtor’s est-
ate, and (2) State law determines the
nature and extent of the debtor’s inter-
est in property. See, eg., Bulner v
United States, 440 U.S. 48, 99 S. Ct.
914,59 L. Ed. 2d 136 (1979); In re Fair
Deparitment Store, 26 B.R. 611 (5.D.
Ala. 1982); Lancaster v. Key, 24 BR.
897 (E.D. Tenn, 1982); Georgia Pacific
Corp. v. Sigma Service Corp., 22 BR.
984 (M.D. La. 1982); In re Lunsford, 12
B.R. 762 (Bkrtcy. Ala. 1981); In re
Lamberi, 34 B.R. 41 (Bkricy. Colo.
1983} In re Mass. Aulo. Transmis-
sions, Inc., 35 B.R. 328 (Bkricy. Mass.
1983), and In re Vermon! Real Eslale
Investment Trusl, 25 B.R. 813 (Bkrtcy.
Vt. 1982).

A concise indication that only the
debtor's interests in property become
property of the debtor’s estate and,
moreimportantly, that the bankruptcy
court has jurisdiction to deal only with
the actual interest the debtor has in
the property is set forth by Judge W.
Brevard Hand in his decision in In re
Fair Department Slove, supra, which
states:

As mentioned above, a debtor may
commence a bankrupicy case by fil-
ing a petition under Section 301 of
the Code. Once such a petition is
filed, the bankruptcy estate is created.
It consists of, infer alia, “all legal or
equitable interests of the debtor in

y as of the commencement of
the case,” 11 US.C. 541{a) (1) (em-
phasis supplied). The legislative his-
tory makes clear the provision was
not intended to expand the debtor’s
rights against others . . .

In short, Section 541 does not ex-
pand the debtor’s interest in prop-
erty. [Citation omitted]. Once it was
seized, the debtor had only a residual
interest in the property in question
. . . since the levy and seizure had for
all practical purposes transferred
ownership of the property to the
United States prior to the filing of the
petition in bankruptcy. Therefore,
the Bankruptcy Court had no junis-
diction to order the turnover of the
property to the debtor.

26 B.R. at 613. Judge Hand held that a
seizure of property by the Internal Rev-
enue Service which occurred prior to
the filing of the bankruptcy petition

effectively transferred ownership of
the property to the United States so
that the property was not in the deb-
tor's estate and, therefore, the bank-
ruptcy court had no jurisdiction over
the property. See 26 B.R. at 614-15.
The United States Supreme Court dealt
with the same basic fact situation in
United States v. Whiting Pools,
US. . 76 L. Ed. 2d 515, 103 S. Ct.
— (1983) and held that, in a Chapter
11 case, several bankruptcy code pro-
visions read together with the legisla-
tive history may expand a debtor’s in-
terests in property under some cir-
cumstances. The court, however, did
not alter the basic premise that, if the
property interests are not property of
the estate, the bankruptcy court has
no jurisdiction to deal with them.

Similarly, a clear statement that the
bankruptcy court must look to state
law to ascertain what interests a deb-
tor has in property, and, consequently,
what property is subject to the court’s
jurisdiction, is set forth in In re Lam-
bert, supra, as follows: “It is clear that
state law determines the nature, ex-
tent and effect of the debtor's (and
therefore the estate's) interest in prop-
erty.” Id. at 42. Accord Bulner v, United
States and In re Drewill, supra. The
United States District Court in Geor-
ga Pacific Carp., supra, elaborated on
this principle of bankruptey law, stat-
ing:

The trustee in bankruptcy succeeds
only to the title and nghts in prop-
erty that the debtor possessed. [Ci-
tation omitted). Where bankruptcy
law deals with property rights regu-
lated by state law, federal courts
will look to the state law and the
state court decisions to determine
what those property rights are.

Id. at 985-86. Finally, the Federal Dis-
trict Court in Tennessee sets forth the
following as a policy consideration
which, although addressed in terms of
the trustee's rights, applies by analogy
to the jurisdiction of the bankruptcy
court;

Only property interests owned by
the bankrupt are his property and
vest in the trustee, In Pearlman v,
Relianee Insurance Co., the Supreme
Court set forth the parameters of the
trustee’s authority, 371 U8, 132, 83
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SKI
STEAMBOAT
SPRINGS.

FEBRUARY
16-23

Tres Februsry make plans 1o you and piu
tamily 1o join u5 on o Sscond Annial
Alabama Ski Trip. Thes yonr o's Seamboal
Bprimgs, Colarada In Judy we proviewed This
Daaatrlal ski ared loe the 1985 season 1o make
linal preparalions Por our Febroary inp. Ow
PkErvalang Rave been made al (ha Seambosl
Eheraton which (s al he Basa ol M1 Werner and
convenmnlly located between Ma Shi Cantar &
S| Teme Square This modern halel 5 8 ki
il ali-pud lecation and ofers all tha amandliss
ingluding hot tubs, swimsming pool, saunas. skl
storage and ever a gamargom for your idy!
W ' ve P50 arvanges ter group sha rintaly, B
Ml ty and Rasans N 3N we TaR (vl
you enth irmanon abvot Profesuonyl amd
Ivesimesl Seminars Tui e avadabie o
Camd mba"

Dur Steamboat Package

Includes:

* Flights Depart Birmingham, Mabile
& Monigamery

* Accommodations at the Steamboat
Sheratan

* Geoup Rates on Skis, Lift Tickets
& Classes

* Welcome Party at the Sport Stalker
(530 pm. Sat)

* Jutnige Apres Sii/Fondue Party
{500 pm. Tue)

* Kids (12 & under) Stay & Ski Free With
A Parent

* Gayle & Major Bashinsky
Your Tour Escorts

MAJOR BASHINSKY
JUBILEE TRAVEL
CRUISE CENTER

23 N. SECTION STREET

FAIRHOPE, AL 36532
1-(800)-368-7447 (TOLL FREE)
or (205) 928-3300
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S5.Ct. 232, 9 L.Ed. 190 (1962).

The Bankruptcy Act simply
does not authorize a trustee to
distribute other people’s prop-
erty among a bankrupt's cred-
itors . . . property rights exist-
ing before bankruptcy in per-
sons other than the bankrupt
must be recognized and re-
spected in bankruptey,

Id. at 135-136, B3 5.Ct. ar 234-235.

Id. at 898. The Honorable Rodney R.
Steele, bankruptey judge for the Mid-
dle District of Alabama, also has held
that the bankruptcy court does not
have jurisdiction over property inter-
ests which are not subject to the debt-
or's estate. See In re Lunsford, supra.

A Title State

That Alabama is a tutle state in
which a mortgagor conveys his legal
title to the mortgaged property to the
mortgagee when he executes a mort-
gage to said morigagee 1s beyond ques-
tion., See Foster v, Hudson, 437 So. 2d
528 (Ala. Sup. Ct. 1983); First Naitional
Bank of Mobile v, Gilbert Imported
Hardwoods, Inc., 398 So. 2d 258 (Ala.
Sup. Ct. 1981); Trauner v. Lowrey, 369
So. 2d 531 (Ala. Sup. Ct. 1979); fones v.
Butler, 286 Ala. 69, 237 So. 2d 460
(1970); McCary v. Crumpton, 267 Ala.
484, 103 So. 2d 714 (1958); Garst v.
Johnson, 251 Ala. 291, 37 Se. 2d 183
(1948), and Mallory v. Agee, 226 Ala.
506, 147 So. 881 (1932), See also §35-10-
26, Ala, Code 1975, The property inter-
ests created by a mortgage are defined
generally in Trawner v. Lowrey, supra,
by the Alabama Supreme Court as
follows:

Alabama classifies itself as a “title”
state with regard to mortgages. Exe-
cution of a morigage passes legal title
to the mortgagee. |Citations omit-
ted]. The mortgagor is left with an
equity of redemption but upon pay-
ment of the debt, legal title revestsin
the mortgagor., §35-10-26, Code of
Alabama 1975, The equity of redemp-
tion may be conveyed by the mortga-
gor, and his grantee secures only an
equity of redemption. [Citation omit-
ted]. The payment of a morigage debt
by the purchaser of the equity of re-
demption invests such purchaser
with the legal title. [Citation omit-
ted]. The equity of redemption in
either case, however, is extinguished

by a valid foreclosure sale, and the
maortgagor or his vendes is left only
with the statutory right of redemp-
tion. §6-5-230, Code of Alabama 1975.

369 Sp. 2d at 534. The Alabama Su-
preme Court, in Mallory v. Agee, supra,
went even further in defining the re-
spective interests a mortgagee and
mortgagor have in the mortgaged prop-
erty, stating:

We merely incdentally as a prem
ise refer to the principle established
in Alabama that a morigage on real
estale passes to the morigagee a fee
simple title, unless otherwise express
Iy limited. |Citations omitted] .

The mortgagor, before or after de-
fault, except by agreement, does nol
possess even the right of possession,
s against the mortgagee.

226 Ala. at 599-600, 147 So, at B82-883,
A thorough reading of Alabama case
law and legislation defining the mort-
gagor's interest in real property makes
clear that once the mortgage has been
executed, the mortgagor has no legal
interest in the property but has an
equitable righ! of redemption.

Title and Jurisdiction

The theory that the bankruptcy court
has no jurisdiction over legal title to
real property mortgaged by the debtor
is based on reasoning supported by the
juxtaposition of Alabama mortgage law
against the requisites of 11 U.5,C. §541
and federal case law which requires
that the bankruptcy court look to the
law of the state in which the mort-
gaged real property is located to de-
termine the interests remaining to the
mortigagor after the mortgage is exe-
cuted and after a default in the terms
of the mortgage has occurred,

In Alabama, when the mortgagor
executes his mortgage to the mortga-
gee, he conveys all his right, title and
interest in the real property to the
morigagee and retains an equitable
right toredeem the property by satisfy-
ing the indebtedness. He also receives
under the terms of the mortgage the
right to possess the real property, but
that right of possession is contingent
upon the mortgagor avoiding default,
When the mortgagor does defaull in
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payment, he, at the moment of default,
loses his right to possess the mort-
gaged real property. See generally Mal-
lory v. Agee, supra.

The Right of Redemption
as a Property Interest

The issue remains whether the debt-
or's equitable right of redemption prior
to foreclosure 1s a property interest
under Alabama law. That question
has not been specilically addressed al-
though Alabama law defines the statu-
tory right of redemption after foreclo-
sure as a personal privilege and not an
interest in property. See §6-5-246, Ala.
Code 1975 and Foster v. Hudson, supra.
Notwithstanding the strong language
found in the Alabama Code which
states that the statutory right of re-
demption is a personal privilege, the
United States Supreme Court, in Wragg
v. Federal Land Bank, 317 U.5. 325, 84
L.Ed. 273,635, C1.273(1943), held, in
effect, that there is no difference be-
tween the equitable right of redemp-
tion before foreclosure and the statu-
tory right of redemption after foreclo-
sure, at least for bankruptcy purposes,
so that both rights of redemption may
be considered property rights for bank-
ruptcy law purposes. Consider South-
ern Bank of Lauderdale Counly v. In-
fernal Revenue Service, No, CV 82-HM-
5236-NW(N.D. Ala, February 16, 1984).

The mortgagee should assert that,
regardless of whether the equitable
right of redemption is property of the
debtor’s estate, the right of redemption
would not be disturbed by conveyance
of the legal title to the mortgaged real
property even if such convevance were
made pursuant to a foreclosure pro-
ceeding. Upon foreclosure, the equit-
able right of redemption is actually ex-
tended by Alabama statute so the mort-
gagee’s foreclosure action would have
no practical effect on the right to re-
deem regardless of whether such a
right is an interest which is property of
the debtor’s estate. See generally Fos-
ter, First Nalional Bank of Mobile,
Trauner, and Mallory, supra.

That the equitable right of redemp-
tion is retained by the debtor after exe-
cution of the mortgage and that the
right may be a property interest does

The Alabama Lawyer

not prevent the mortgagee from con-
veying legal title to the mortgaged real
property prior to default because, in
such a convevance, a purchaser takes
title subject to the debtor's right of re-
demption. The same is true after the
debtor defaults because even after a
foreclosure sale he has a right to re
deem the property. Filing a petition in
Chapter 13 bankrupicy does nothing
to alter the situation,

The foreclosure sale of the mort-
gaged real property further would not
deprive the debtor of any possessory
interest in the property because the
right to possession was terminated
when the debtor defaulted under the
mortgage. See generally Mallory, su-
pra. The debtor had the right to pos-
sess the premises only for solong as he
complied with the terms of the mort-
gage and, when he ceased to comply
with the terms of the mortgage, any
possessory interest he had immediately
ended. The default is the event which
gives the mortgagee the right to pos-
session and, when the default occurs
before the debtor files his petition, the
bankruptey court should not allow the
terms of the mortgage to be altered to
give the debtor the right to remain in
possession, See generally 11 US.C.
§1322(b) (2) and (5).

The Bottom Line

In Alabama, the mortgagee acquires
legal title when the mortgagor exe
cutes the mortgage and further ac-
quires the right to possess the mort-
gaged property when the mortgagor
defaults under the terms of the mort-
gage. A foreclosure sale held after the
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mortgagor files his petition in Chapter
13 bankruptcy does not alter any prop-
erty right or interest he had at the time
of the commencement of his bank-
ruptcy case. The mortgagee’s legal ti-
tle and right to possession should not
be interests included in the debtor's
estate and, therefore, should not be
subject to the bankruptcy court’s ju-
risdiction. Not being subject to the ju-
risdiction of the court, the mortgagee's
rights should be free from any of the
constraints imposed by the Bankruptey
Code, including the automatic stay of
11 U.S.C. §362.

Again, the approach espoused by
this article appears to be theoretical in
that there are no published opinions
dealing directly with the pertinent
issues, There are indications in exist-
ing bankruptcy case law that the the-
ory is well worth putting to the test.
Failure to attempt to find new solu-
tions to the problems confronting a
real estate-secured creditor in Chapter
13 bankruptcy does nothing but in-
crease the risk that the sound of the
foreclosure auctioneer's gavel will be
even more seldom heard. o
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Committee on Governance

Seeks Input . ..

he Committee on Governance
of the Alabama State Bar is
seeking comments and sugges-

tions from members of the association
concerning issues it 1s presently facing.
The committee, chaired by Commis-
sioner Gary C. Huckaby of Huntsville,
has been charged with studving the
size, make up, and organization of the
Board of Bar Commissioners; possible
reapportionment of the board; the nom-
ination of lawyers to stand for presi-
dent-elect of the association; the proce-
dure used to fill that office; and the
legal authority for bar governance. Also
serving on the committee, which is or-
ganized into four study groups, are:

Reapportionment

John F. Proctor (vice chairman),
Scottsboro

Frederick G. Helmsing, Mobile

Fred D. Gray, Tuskegee

House of Delegales-Board of
Grovernors Approach

Alex W. Newton, Birmingham

Roger H. Bedford, Jr., Russellville

Election of the President
Alan C. Livingston, Dothan
William O, Kirk, Carrollton

Legal Awthority for Bar
(Governance
Caroline E. Wells, Mohile

. on Reapportionment of
Board of Bar Commissioners

Presently, the Board of Bar Commis-
sioners is made up of elected represen-
tatives from each of the thirty-nine ju-
dicial circuits, each circuit having one
representative and one vote. Sixty-seven
percent of Alabama’s attorneys reside
within five circuits — Madison, Mo-
bile, Montgomery, Jefferson and Tus-

The Alubama Lawyer

caloosa counties, Some of the larger bar
associations within the Alabama State
Bar have stated that they are under
represented and have called for action
by the bar.

. . . on Method of Choosing the
President-elect

Some members of the bar have pro-
posed that the method of choosing the
president-elect be changed from voting
by those present at the annual meeting
to a mail ballot by all of the member-
ship. State Senator Gary Aldridge, a
member of the bar, filed a bill to effect
such a change in the last legislative
session but withdrew the bill in order
to give the bar a chance to study the
matter,

. .. on Legal Authority for Bar
Governance

In studying the organization of the
Bar, the question arises as to whether
the Supreme Court of Alabama or the
Legislature is the proper body to create
the legal structure of the bar. The
Board of Bar Commissioners is organ-
ized under Sections 34-3-40 through 34-
3-44, Code of Alabama (1975). The Su-
preme Court of Alabama has held that
the Alabama State Bar, in its discipli-
nary and admission functions, acts as
“an arm of the Court.” The committee
is also studying this issue.

The Committee on Governance an-
ticipates conducting an open meeting
on these matters during the 1985 Mid-
year Meeting of the bar in March. In the
meantime, please address your com-
ments and suggestions to; Committee
on Governance of the Alabama State
Bar, P.O. Box 671, Montgomery, Ala-
bama 36101, O
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alter R. Byars was passed the gavel at the

conclusion of the 1984 Alabama State Bar An-

nual Meeting held in Mobile and, hence, offi-
cially became the president of the association.

President Byars, a 1952 graduate of the University of
Alabama 5chool of Law. is o partner in the Montgomery
law firm of Steiner, Crum & Baker. A member of the
Montgomery, Alabama, and American Bar Associations,
he has been actively iInvolved in their leadership. He has
served as president of the Alabama State Bar's Young
Lawyers' Section, and also served on the executive
councll of the ABA Young Lowyers.

Byars served as president of the Pike County Bar Asso-
ciation in 1955 and as president of the Montgomery
County Bar Association in 1979, During that year, under
his leadership, the Montgomery County Bar was given
the ABA Award of Merit for Overall Excellence.

Byars Is a Fellow of the Intemational Society of Bamisters
where he sarved on the board of directors and was
president during the 1982-83 year. He, also, is a Fellow of
the American College of Trial Lawyers.

The following interview with President Byars was con-
ducted by Robert A Huffaker, editor of The Alabama
Lawyer and o member of the Montgomery law firm of
Rushton, Stakely, Johnston and Garreft:

The Alabama Lawyer

Now that you have ascended to the presidency of the
bar association, what specific goals will be the focal
point of your adminisiration?

The number one goal is the Improvemnent of the image
of lawyers and, with that, the improvement of the profes-
slon, Thisis not an easy task. We have some specificideas
in thisregard that we hope will prove fruitful in letting the
public see lawyers in their trua role — which Is to protect
thelr legal rights and thelr freedoms.

Do you think that the perception that the public has of
lawyers in this stale is worse than it was five years ago or
ten years ago?

Yes, | do. | believe that there has always been a lack of
understanding on the part of the public as to the role of
the lawyer. That's not anything new. but | do believe thot
the public perception of the lowyer and the legal profes-
sion is not as good as it was some years ago.

Why has our perception in the eyes of the public
deleriorated?

Some of it sterns, | think, from criticism that has come
from high sources such as Chief Justice Burger and
forrner President Carter, This criticism has gained media
aftention and. in my opinion, the media coverage has
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had a great influence on the public in this country with
regard to Its perception of lowyers. Further, the shift from
professionalism to commercialism in the practice of law
has brought on more criticism from the public.

One of the issues involved is the fact that the compet-
ency of lawyers has been challenged. We have set forth
some specific task forces that will study and evaluate
methods or means of improving or increasing lawyer
competency such as peer review and judicial evalua-
tion of lawyers.

What do you think the organized bar can do fo correct

or remedy the apparently poor public perception that
we have?

It s reclly a matter of education. It Is a matter of edu-
cating the public as to the true role of the lawyer, as 1o
the roles of the courts, and the proper place of the
judiciary within our system of separation of power and
checks and balances. It also involves educating lawyers
so that they will proctice ethically and with more com-
petence. Then lowyers will refiect o better image to the
public than at the present time.

All lawyers are not bad, and all lawyers are not good.
Maybe we are no better or no worse than a cross section
of soclety In America, but being no worse or no better is
not acceptable as far as | am concemed. | believe that
the legal profession is the noblest of the professions, and
that lawyers must conduct themselves ethically, profes-
sionally and competently so that the public perceives
the proper image of lowyers, of the legal profession and
of our legal systern,

With respect lo education, do you think that the manda-
tory CLE programs that we have had have helped inthe
educational process of lawyers?

| certainly do. There are so many laws being passed
these days by the legislative branch of govermment,
both nationally and in Alobama. There also are many
changes in case law. A lowyer cannot read and digest
all the materials available. The best way for a lawyer to
educate himself on these changesis o attend seminars.
CLE sponsors seminars on specifics that are more In
depth on a particular subject and seminars that bring
lawyers up to date on the curent developments in the
low. This is of o tremendous educational impact on
lawyers.

We already have in place an outstanding mandatory
CLE program. Not only is it outstanding in its content, but
in its acceplance by the bar. The most recent sunvey
conducted by the supreme court shows that 79.8% of the
lowyers in Alobama approve of mandatory CLE.

Do you see any changes being made in the mandatory
CLE programs that we have in this state?

The survey conducted by the barindicated that there
should be more specialization in seminars so that lowy-
ers can plck toples which relate most closely with the
type of practice that those lawyers maintain,
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Do you think that we will see in the immediale fulure
some type of a cerification program for lawyer special-
ties?

We have appointed a task force. to study specializa-
tion. Some years ago when the Board of Bar Commis-
sioners adopted mandatory CLE It took that as an option
rather than specialization. However. the low is growing
more complicated and growing in the fields of special-
fies. For this reason, specialization is o matter that needs
to be studied and an educated delermination made as
to whether Alabama lawyers and the Alabama State
Bar are ready for specialization, including whether law-
yers, through sorme form, may acqualnt potential clients
with the fact that they are engaging in or limiting prac-
tice to specialties. There are more and more lawyers who
are specializing.

| don't know really how | feel personally about speciali-
zation. | do feel that lawyers should spacialize or should
have self-imposed negative specialization if they know
they are unacquainted with a particular field. Trial prac-
fice for instance. A lowyer without trial experence
shouldn’t attempt to try a lawsult without assistance. He
can associote a lawyer who does try lawsuits, After trial
experience is gained through association, then alawyer
may become a specialist or, at least, competent fo fry
lawsuits, Or the same could be true of a federal tax
matter. At one time, | prided myself on keeping up with
the federal tax laws, but | no longer do and would not
give any advice to any cllent on federal tax matters. lam
certain we should have some self-imposed negative
specialization. We'll wait for the task force to report.
Maybe some form of specialization by lawyers, and
somne form of notifying potential clients of this specializo-
tion. would be appropriate.

You seem o be parlicularly interested in local bar ac-
tivities. How do you intend to obtain more involvement
in the stale bar associalion by the local bars?

At the annual meeting of the state bar in Mobile, we
had a meeting with those presidents and officers of local
bar associations who were known o us. We have had a
very difficult time in maintaining a comect, updated list
of local bar officials even though The Alabama Lawyer
provides a section for local bar news. | believe that by
bringing the local bar presidents and officers togetherat
the state bar meeting. we are going to gain a lot ofinput
fromn the grassroots that will be helpful to the Alabama
State Bar and its overall program. By the same token,
maybe we can pass back to local bars some of ourideas
and programs that they can implement best. The input
and cooperation of the local bars is essential fo the
success of the Alabama State Bar,

Several letters have been published in the las! several
issues of The Alabama Lawyer In which the authors
questioned whether punishmenis given for infractions
of our disciplinary rules have been severe enough. Do
you think that our systemn of policing lawyer abuses in
this state is adequate?
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| believe that we have a very fine disciplinary system.
We have an overworked disciplinary group — the Board
of Bar Commissioners. As to whether punishment has
been severe enough. | can’t comment. | om greatly
concemed that we are having more ethical problems
brought to the attention of the state bar. Maybe thot
indicates that we do need to hand out stemer discipline.
Maybe that would have some detering effect on ethical
viclations. | have no way to gauge whether discipline
has or has not been severe encugh, or whether harsher
discipline would have any effect. | do know thot the
disciplinary problems and thelr resolution are getting the
attention of the Alabama State Bar,

Have you seen an increase in the number of com-
plaints that clients have rendered against attorneys?

Yas. This was the subject of President Hairston's speech
to the Montgomery County Bar last year. He had docu-
mented the statistics. The increase in disciplinary matters
or complaints brought to the Alabama State Bar for
disposition was appalling.

Does there seem to be a common thread in the nature
ol these complainis?

The biggest problem that | see s the lack of under-
standing of the Code of Professlonal Responsibility in [ts
application to the practice of law. The General Coun-
sel's office Is preparing ethical presentations for the CLE
programs based on real life situations. This should assist
lawyers in understanding better the proctical opplico-
tion of the ethics code. Canon & relates to lawyer com-
petency. | believe we are seeing more complaints
against lawyers in this area. The Alabama State Bar is
actively searching for and pursuing means to increase
lawyer competency.

Last year the bar appointed o task force to study the
explosion in the number of lawyers in this state. Has
there been any report by that lask force?

There has been a report by that task force, and the
primary thrust is that the mojority. including the public,
believe that the supply of lowyers exceeds the demand.
The task force has recommended that a statewide de-
mographical survey be conducted ot least every five
years and that all bar examinees be surveyed at the time
of taking their examination. These surveys have been
approved by the Board of Bar Commissioners. The task
force has further recommended that all prospective law
students and their parents be informed of the existing
overpopulation condifion. A lateral placement bureau
through the Alabama State Bar is another of its recom-
mendations. Thereis no doubt in my mind that thereisan
overpopulation of lawyers in Alabama. At the July 1984
bar exam, the first survey questionnaire was solicited,
with the result that only 54% of those sitting for the bar
exam did have employment in a full time legal position.

The Alabama Lauver

Is there something that the organized bar can or should
do about this overpopulation of lawyers?

Yes. To solve this, | think that the organized bar must,
prior to admission in law school, acquaint and educate
these young people and their parents with the fact that
there s an overpopulation; that when they finish low
school they may very well meet with the same job prob-
lem as those taking the bar exam today — there Is not
legal employment available for them,

It Is always difficult, however, to falk about overpopula-
tion, because there Is always room at the top. The out-
standing will find a place. How do you determine before
you go o law school that you are not outstanding? You
may have made an cutstanding grade on the LSAT, you
may have ocutstanding grades in undergraduate school.
yet you may not be outstanding in the law school. The
grading system is the only objective standard that a
practicing lawyer will or will not be good in the practice
of law. Maybe that is unfortunate, Nonetheless, it |s the
best standard avallable. We must let potential law stu-
dents know in advance, not when they interview during
the senior year, that there may or may not ba a law-
related job available when they finish law school.

There have been some suggestions in some quarters
that perhaps this overpopulation of lawyers has re-
sulted in the filing of more frivolous type lawsuits, You
are afrial lawyer. Have you seen that in your experience?

Yes, We are seeing the filing of more and more frivolous
lawsuits. | can blome that on overpopulation to some
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degree. However, | want to make it plain that it is not
fotally the young lawyer, the new admittee, who isfiling
the frivolous iawsuits. However, there is an overpopula-
tion and the need for livelihood. and we are seeing more
and more lawsults — some frivolous.

There is another reason, and this goes to education.
The abandonment of the system of commonlaw plead-
ing (which | do not advocate be reinstated) in favor of
notfice pleading has taken away from the legal educa-
tion of lawyers so that they do not understand the neces-
sary elements to a winning lawsuit. We are not talking
about just a dispute of facts. They don't know what ele-
ments, even if they had the undisputed facts, are neces-
sary to recovery. We need to return fo some systemn of
pleading requiring at least encugh elements of a theory
of recovery present that a judge can lock at the plead-
ing and say this is or is not a meritorious lawsuit or de-
fense. | think by having to do this the lawyer will expose
himself to the fact that he does not have a meritorious
lawsuit, At least this will aid In the speedy termination of
those which are frivolous.

Do you perceive that part of this problem can be laid at
the feet of the educational system in law school? Criti-
cism is frequently made that new lawyers don't receive
enough practical fraining at the law school level.

With the numbers they have In law school, | do not
know whether they could give them the practical train-
ing that is necessary. Without condemning the law
schoolsat all, | do think that the legal education today Is
not sufficient for the needs of the times. | believe that
looking into the pre-admission apprenticeship/intern-
ship program as a means of practical education is a
viable addition to the current legal education, This may
take the form of an internship program after graduation
or an apprenticeship program while in school, in the
afternoons and during the summers, or a combination,
Thiswould be a uniform requirermnent before admission to
the bar. Something is lacking In our curent system of
legal education. | believe that the law schools and the
Alabama State Bar in cooperation will work towards solv-
ing that problem.

Atthe bar meeling in Mobile, you made the remark that
there was too much divisiveness between the plaintitfs
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and defense bar in this state. How did that situation
come aboul?

| don't know how it came about, but divisiveness is
there. The overall picture is that lawyers function to serve
clients, to serve the members of the public, and the only
way we can accomplish our goal of belng acceptable
toour clients is to work together to better the profession. |
have no objection to the plaintiff's bar, for instance,
dividing up for educational purposes. That is helpful in
the representation of plaintiffs, their clients. The same is
frue of the defense bar. | do feel that only by pulling
fogether can we be successful in our overall program.

Is there anything that you intend to do lo heal this
divisiveness?

Yes. | have appointed the president's advisory task
force. i's not solely for this purpose, but its principal
charge is to solve the problem of divisiveness, This task
force is made up almost equally of plaintiff's lowyers and
defense lawyers, all of whom are outstanding lawyers in
this state. | am certain that working together we will end
this fragmentation of the bar,

Recen! slatistics show that at least fifty percent of
members of the bar in this state have been praclicing
lessthan five years. What can the organized bar offer to
the young practitioner?

We can offer to them fellowship, understanding, and
professional education and advice. The state bar has
many cngoing prograrms and some new programs that
should be of interest to the young lawyers. |, frankly,
started my Interest in the Alabama State Bar in the
Young Lawyers' Section when it was known as the Junior
Bar Section. | gained my interest at this time because |
found that the “senicr bar” was receptive to input from
the younger lawyers. | want to assure the younger law-
yers of the state of Alabama that vour Alabama State
Bar Is Interested in your input and participation,

The Young Lawyers organization Is probably the most
active section of the Alabama State Bar, Because of this,
we have requested and they have accepted the re-
sponsibility of getting underway the buddy or silent
partner system on the local level to be implemented
through the cooperation of the local bar. Under this
program, a practicing lawyer with experience will take
under his or her guidance a newly admitted lawyer for
the purpose of not only the professional aspects of how
to practice law from the competency standpoint, but
also from the ethical standpoint. The local bar activities
committee proposed and is sponsoring that program,
andwe have encouraged the local bars to implement it.
The Young Lawyers’ Section has agreed to undertake the
lead in itsimplementation because the newly admitted
lawyers will be the beneficiaries of the program,

The Alabama State Bar is for all lawyers, The young
lawyers, in my opinion, can gain much from our pro-
gram, and | know the state bar can gain much from their
participation.
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How can the young lawyer become more active in bar
association activities?

As simple as lefting another lawyer know. There are
active young lawyer groups in all of our major cities in the
state. and there is a very active young lawyer group or
section of the Alabama State Bar, Just approach a law-
yer who appears to be under thirty-five and | think you
will find a very willing partner to assist you in becoming
active, We all have the same interest — the betterment
of the profession and system. The young lawyer organiza-
fion will welcome you with open amns.

Speaking of young lawyers, the bar has sponsored leg-
islation o remove the two year exemption period that
exists exempting new lawyers from paying annual bar
associalion dues. Why does the bar association wantto
remove this exemption?

The bar association legislative proposal is fwofold. Cne
is to increase the existing dues, and the other is fo re-
move this exernption. It is simply o matter of economics.
There is no known reason to exempt the young lawyer
from the payment of dues. That young lawyer receives
the same benefits of the practice of law and of the
Alobama State Bar, Economically your state bar is un-
ning on a very, very fight budget and we are hopeful
that we can improve our program, but without money
we are limited. For instance, we have a committee on
lawyer alcohol and drug abuse. The report of that com-
mittee has been accepted by the Board of Bar Commis-
sioners but there are not funds to get this program im-
plementad. This is just one of the many examples of very
outstanding and worthwhile programs that are sitting on
the back burner because economically the bar cannot
fund fhem.

The recent bar convention had the largest preregistra-
tion by far of any prior conventions. To what do you
attribute this?

| attribute it to a very active program that has been
undertaken by the bar, Let me say that | inherited a very
viable and active bar, a barthat was rededicated to the
committee systern and participation of lawyers on these
committeas and In the work of the committeas, This was
initiated by my predecessor, Bill Hairston, by sending out
questionnaires scliciting all lawyers to volunteer to serve
on the particular committees in which they had an in-
tarest, This helped to line up the participants’ desires with
the bar's needs. The participants have been more active
In their committee activities because they were working
in areas they had selected. Further, the committee pro-
gram was underway when Bill Hairston took office, it
commenced at the annual meeting with the cormmit-
tee breakfast. This year we have done the same thing.
Prior to the bar meeting in Mokbile, all the committesas
were appointed. All of the committee assignments, fo-
gether with the scope and purpose of each, went to
every committee member, ond most of the appeint-
ments were made by viftue of a solicitation guestion-

The Alabama Lawver

naire that pemitted the lowyers of Alabama to choose
the committees on which they wish to serve. | believe
that this has stimulated a fremendous interest in the
state bar and its program,

Do you think that the site being in Mobile had anything
to do with the large number of preregistration?

Yes. | shouldn't have overlooked that, Of course, Mo-
bile is a beautiful clty. It has much to offer in the way of
entertainment, and it has always been that site inwhich
the state bar drew the largest crowd. The hospitality of
the Mobile Bar has always been outstanding and | am
certain that that has a great deal to do with it. | believe
that it is the revitalization of the inferast of lawyers in their
state bar coupled with the outstanding physical plant
and the outstanding climate and hospitality of Mobile
that brought about this great convention.

since Mobile seems to be such a popular site, do you
think we should look at changing our system of rotating
sites for the bar meeting?

I would certainly be in favor of having the convention
inMaobile in 1985 so that | could have the hospitality suite
that our president, Bill Hairston, hadl Seriously, | have no
real feelings. The Mississippi Bar holds its annual conven-
fion in Biloxi each year. It might be well that the Board of
Bar Commissioners should consider that we retumn to
Mobile each year or maybe altemnate it so that it would
be every other year. But then we can't averlook our other
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good cities such as Birmingham and Huntsville. Of
course, lwasa little facetious when | made the comment
about the presidential suite in Mobille. | lock forward to
belng In Huntsville in 1985,

The bar convention is where the officers for the associa-
tion are elected. Do you think that we need to make any
changes in the election processes?

| think this is a matter that needs serious study and
serious consideration. Bill Hairston and | jointly appointed,
under the authority of the Board of Bar Commissioners, a
standing committee on governance, This cormmittes will
lock Into the overall organization of the State Barand its
governance, which includes the election or the manner
of selection of the officers of the State Bar. | bellave that
there is a betterway than it is cumently done. Remember
we've made great sirides just in very recent years with
the provision for a president-elect to autornatically as-
cend to the office of prasident without further election.
This has helped in having continuity within the leader-
ship and program of the bar. | do believe that we are
going fo have to improve our methods of govemance.
We probably are going to bring about a change in the
manner of the election of the officers of the State Bar.

The American Bar Association becomes heavily in-
volved in rating candidates for judgeships. Should the
Alabama Bar Association initiate an evaluation pro-
gram like this?

What you are refering to is the ABA Committee which
rates candidates for federal judiciary appointment, This
has been an outstanding program. | am not certain of
what method the State Bar should employ in the evalug-
tion of candidates forjudiclial appointment orelectionin
this state. There has been a task force studying Judicial
selection, election and retention; it will be active this
year alsoon the issue of judicial evaluation. There should
be some evaluation of applicants for either judicial ap-
pointments or, if we retain popular elections in Alabama,
judicial election. The Birmingham Bar Association and
Montgomery County Bar on occasions have entered
into the evaluation of candidates for judicial election.
Hopefully, this is helpful to the public in making a selec-
fion of the most qualified candidate for office,

It the State Bar Association decided to get into this
arena, would that require legislative enactmentis?

Under the present constitution of Alabama, the gover-
nor of the state of Alabama by appointment fills vacan-
cies in the judiciary all the way from the district court to
the supreme court, and all memibers of the judiciary are
subject to reelection by partisan popular election. Any
change would require that the constitution be amended,

It seems to me that there would be a betfer way if we
could have some form of judicial commission to propose
to the governer three fo five qualified applicants for any
vacancy. Presently Jefferson, Madison and Mobile coun-
ties have judicial commissions to assist in filling judicial
vacancies to the circuit and district courts, the trial courts
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in those counties. These commissions select three quali-
fied candidates and recommend those names to the
governor of Alabama. The governor then must appoint
from that group of three. So the govemnor retains his
power of appointment. The judicial commission attermpts
fo present the governor with the best qualified candi-
dates from which he should make that appointment.

We have dwelled on some of the negative aspects
facing our profession, what do you see to be our strong
poinis?

First of all, I'm not at all convinced that lawyers individ-
ually are nor that the legal profession is nearly as bad as
the image the public has of us. As Sage Lyons, president
of the Mobile Bar said before the annual convention,
“Lawyers are indicted in the minds of the public.” | be-
lieve that lawyers provide a very worthwhile service to the
public; that they fumish the backbone for a viable judi-
cial branch that is essential in the system of checks and
balances which makes our government function in the
rmanner that it does.

The strong point for the Alabama State Bar is that we
are looking forward to a very, very active program this
yearand in the future. We are not playing ostrich, We are
taking a lock at ourselves. If there are matters that need
comection, we will coract them. We must find out where
the problems are and resolve those problems within the
bar. | believe that the lowyers In this state and In the
nation contribute greatly to society, and that without
lawyers the public would have more to wall about than
they have criticism of the lawyers. O
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‘Riding

the Circuits

Cullman County Bar Association

During Law Week in May, the Cullman County Bar Asso-
ciation was quite busy. On Tuesday, May 1, a panel of three
distinguished attorneys fielded questions from the WFMH
radio audience. Answering phone-in questions about the
Judicial system, the criminal justice system, and law related
topics in general were Circuit Judge Fred Folsom, Deputy
District Attorney Hugh Harris, and attorney Don L. Harde-
man of the law firm of Hardeman, McClellan & Copeland.
Carroll Eddins, owner and general manager of WFMH, was
moderator, The program was a great success,

On May 3, the annual Law Day Banquet was held with
guest speaker Jim Sullivan, president of the Alabama Public
Service Commission, He spoke on Alabama's interest in the
AT&T divestiture. The following day a continuing legal
education seminar entitled General Practice and Procedure,
jointly sponsored by the Cullman County Bar and the Cull-
man Legal Secretaries Association, was held with a total of
twenty-five attending.

Dallas County Bar Association

Officers of the Dallas County Bar Association for the year
are:

President:  John W, Kelly 11
Vice President:  Robert H. Turner
Secretary/Treasurer: Frank C. Wilson 111

The Selma Annual Charity Lawyers/Doctors Softball
Game was held on June 14, 1984 with the Doctors defeating
the Lawyers for the first time in six years by only one point.
The defeat was averaged by the Legal Secretaries’ 23 to 4
victory over the Nurses. All proceeds from the games were
donated to the American Cancer Society.

Lauderdale County Bar Association

The new officers of the Lauderdale County Bar Associa-
tion for the 1984-85 year are as follows:

President:  John B, Holt
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Vice President:

Ralph M. Young
Secretary/Treasurer: William T. Musgrove, Jr.

Mobile Bar Association

During the Eleventh Circuit Judicial Conference that was
held in Mobile in May, the Women Attorneys of the Mobile
Bar Association entertained three of the visiting women
judges at an early-morning breakfast in one of Mobile's old
historic homes, Twelve Oaks. Over forty of the fifty-three
women attorneys in Mobile were present and enjoyed get-
ting better acquainted with Judges Nesbitt, Kravitch and
Evans.

We were very proud and honored to be the host city for the
Trial Court Judges Annual Conference July 11-12 as well as
the Alabama State Bar Annual Meeting July 12-14. We hope
your visit was a pleasant one and that you enjoyved the warm
hospitality that Mobile and the Mobile Bar Association are
noted for.

Russell County Bar Association

The Russell County Bar Association elected officers for
the 1984-85 term at the regular monthly luncheon in June.
They are:

President: Sam Loftin
Vice President:  Carolyn Curtis
Secretary/Treasurer:  Greg Waldrep

During Law Week in May, former Governor John Patter-
son, now a justice on the Alabama Court of Criminal Ap-
peals, was guest speaker at the Annual Law Day Dinner.
Judge Patterson offered some insightful and often humorous
advice on the practice of law. His speech was enjoyed by all
who attended.

Also, at the dinner, the past presidents and past bar com-
missioners were honored and presented plagues, thanking
them for their service to the association. Additionally, two
local high school students attended to accept their awards as
winners of the Law Day Essay Contest sponsored by the
Russell County Bar. o
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1984-1985

Committees and Task Forces

of the

Alabama State Bar

Committees:

Advisory Commiltee Lo the
Board of Bar Examiners

Chairman:

John B. Scott, Jr. — Monigomery
Stalf Linison:

Reginald T. Hamner — Montgomery
Members:

P. Richard Hartley — Greenville
John Hollis Jackson, Jr. — Clanton
Wilham 1. Seruggs, Ir. — Fort Payne
AJ. Coleman — Decatur

Board of Editors,
The Alalvama Lawver

Chairman and Editor:
Robert A, Hallaker — Montgomery

Associate Editor
Carol Ann Smith — Birmingham

Staff Linison and Managing Editor:
Jen Nowell — Montgomery

Members:
Phillip E. Adams, Jr. — Opelika
Robert P, Denniston — Mobile
Robert L. Potts — Tuscaloosa
Romaine 5, Scott 11 — Mobile
Steven L. Wise — Tuscaloosa
Patrick H. Graves, Jr. — Huntsville
Champ Lyons, Jr. — Mobile
Julia Smeds = Birmingham
J. Mark White — Pittsburgh, Pennsylvania
Susan Shirock DePaola — Montgomery
Francis Hare, Jr, — Birmingham
Robert B, Kracke — Birmingham
Grover 5, MeLeod — Birmingham
Keith B. Norman — Monlgomery
L. Drew Redden — Birmingham

Ex Officio:
Robert . Esdale — Montgomery

Editor Emeritus:
1.0 Sentell — Montgomery

Character and Fitness Committee
Chairman:
Wanda Devereaux — Montgomery
Siafl Linison:
Norma Jean Robbins — Montgomery

Committee | Members:
Howard A. Mandell — Montgomery
David B. Byrne, Ir. — Montgomery

The Alabama Lawyer

Commitiee [ Members:
James E. Simpson — Birmingham
Walter W. Kennedy [l — Oneonta
Douglas Arant — Birmingham

Committee [11 Members:
William (Tony) Davis 11l — Birmingham
Robert E. Paden — Bessemer
Jack J. Hall = Birmingham
Alternates
Larry Bradiord — Tuscaloosa
Roy H. Phillips — Phenix City

Committee on a Client Security Fund

Chairman:
James 5, Ward — Birmingham

YLS Representative:
Carl E. Johnson, Jr. — Birmingham

Stafl Linison:
Reginald T, Hamner — Montgomery

Members:
David Yen — Opelika
Susan B. Muchell — Birmingham
Lowell A. Womack — Tuscaloosa
Dexter C. Hobbs — Monigomery

Alabama State Bar Commissioners®
Supreme Court Linison Committee

Chairman:

William D. Scruggs, Ir. — Fort Payne
Staff Linison:

Mary Lyn Pike — Montgomery
Members:

John B. Scotl, Jr. — Montgomery
Gorman K, Jones, Jr, — Sheffield

Ex Ovficio:
Walter K, Byars, President — Montgomery
James L. North, Presidentelect —
Birmingham
Robert T. Meadows [11, YLS President —
Auburn

Committee on Correctional
Institutions and Procedures

Chairmuan:

John C. Watkins — Tuscaloosa
Vice Chairman:

Michael D, Godwin — Brewton
¥YLS Representative:

Charles Gaddy — Millbrook

Staffl Linison:
Mary Lyn Pike — Montgomery

Members:
Guy L. Burns, Jr, — Birmingham
Frank R. Parsons — Birmingham
Shelbwy L. Starling, Jr. — Jacksonville
Thamas B, Estes — Phenix City
Gregg B, Everett — Monigomery
E.T. Rolison, Jr. — Mobile
Edward H. Stevens — Birmingham
Abigail Turner — Molule

Desk Book Committee

Chairman:
Darothy F. Norwood — Montgomery

Co-chairman:
Brenda Smith Stedham — Anniston

YIS Representative:
Frank Potts = Florence

Staff Linison:
Mary Lyn Pike — Montgomery
Members:
J.F. Janecky — Mobile
Steven F. Casey — Birmingham
Paul E. Skidmore — Tuscaloosa
Robert W, O'Naill — Birmingham
Richard E. Flowers — Columbus, Georgia
W, Richmond Stephens — Birmingham
Griffin Sikes, Jr. — Birmingham

Energy Law Committee

Chairman:
Alex S, Lacy — Birmingham

Vice Chairman:
James . Sledge — Tuscaloosa

YLS Representative:
Johin W, Donald, Ir. — Mobile

Staff Linison:
Mary Lyn Pike — Montgomery

Members:
James H. Grggs — Mohile
Waller M, Starke — Birmingham
Norton Brooker, Jr. — Mobile
Victor H. Lott, Jr. — Mobile
Gilbert M. Sullivan, Jr. — Birmingham
William G. Nolan — Birmingham
Carl A. Wants — Birmingham
W, Alexander Moseley — Mobile
John A, Carey — Jackson, Mississippi
Reo Kirkland, Jr. — Brewton
Rae M. Crowe — Mobile
Euel A. Screws, Jr. — Montgomery
Franklin W. Meredith — Birmingham
Edward G. Hawkins — Mobile



Marc E. Bradley — Fairhope

E. Kim King — New Orleans, Louisiana
William Randall May — Birmingham
Robert 5, Presto — Brewton

Robert E. Minor — Birmingham

G. Milton MeCarthy — Jasper

Federal Judiciary Liaison Committee

Chairman:
William N. Clark — Birmingham

YLS Representative:
Robert T, Meadows Ul — Auburn

Staff Liaison:
Mary Lyn Pike — Montgomery

Northern District Subcommitiee:
D. Scott McLain — Huntsville
John C, Falkenberry — Birmingham
K. Gordon Pate — Birmingham
Daonald B. Sweeney, Jr. — Birmingham

Middle District Subcommitiee:
Richard H. Gill — Montgomery
George B. Azar — Monigomery
James Jerry Wood — Montgomery
Frank H. McFadden — Montgomery

Southern District Subcommillee:
Alex T, Howard, Jr. — Mobile
Richard Bounds — Mobile
William [, Melton — Evergreen
Frank McRight — Mobile

Federal Tax Clinic

YLS Representative:
Richard Y. Roberts — Montgomery

Staffl Liaison:

Mary Lyn Pike — Montgomery
Members:

Henry H. Hutchinson 11l — Monigomery

G, David Johnston — Dothan

Roy Crawford — Birmingham
Gregory L. Leatherbury, Jr. — Maobile
Henry B. Hardegree — Montgomery
Robert C. Walthall — Birmingham
Louis H. Anders, Jr. — Birmingham
L. Lister Hill — Montgomery

Robert C. Tanner — Tuscaloosa
Thomas G. Mancuso — Montgomery
L.B. Feld — Birmingham

William B, Harvey — Mobile

Finance Commitiee

Chairman:
James L. North — Birmingham

YLS Representative:
Robert T. Meadows 1l — Auburn

Staff Liaison:
Reginald T. Hamner — Montgomery

Members:
Diebra Peeks Hackett — Montgomery
William B, Matthews — Crzark
Richard S. Manley — Demopolis
Norborne C. Stone, Jr. — Bay Minetie
William B, Hairston, Jr. — Birmingham
William T. Cophin, Jr. — Demopolis
Cheryl L. Price — Birmingham

Committee on the
Future of the Profession

Chairman:
James B. Kierce, Jr. — Bessemer
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Vice Chairman:
David B, Cauthen — Decatur

YLS Represeniative:
Lee Hall Copeland — Montgomery

Staff Liaison:
Mary Lyn Pike — Montgomery

Members:
Billy Earl Cook — Brewton
Bryant A. Whitmire, Jr. — Birmingham
William Ashley Howell 11l — Birmingham
John F. Whitaker — Birmingham
Fims E. 31. John [l — Cullman
Jack Drake — Tuscaloosa
James H. Frost — Mobile
Jozeph P, Hughes — Geneva
Robert R, Baugh — Birmingham

Committee on Governance of the
Alabama State Bar

Chairman:
Gary C. Huckaby — Huntsville

Vice Chairman:
John F, Proctor — Seottsboro

YLS Representative:
Caroline E, Wells — Molile
Staff Liaison:
Mary Lyn Pike — Montgomery
Moembers:
Alex W. Newton — Brrmingham
Fred [0, Gray — Tuskeges
Alan C. Livingston — Dothan
Roger H. Bedford, Jr. — Russellville
William 0, Kirk, Jr. — Carrollton
Frederick G. Helmsing — Mobile

Indigent Defense Commitiee

Chairman:
Dennis N. Balske — Montgomery

YLS Representative:
Hugh C. Henderson — Birmingham

Staff Liaison:
Mary Lyn Pike — Monigomery

Members:
William R. Blanchard, Jr. — Montgomery
James M. Barnes, Jr. — Marion
Joel L. Sogol — Tuscaloosa
Charles R, Gillenwaters — Alexander City
Bill Dawson — Birmingham
Deborah . Long — Birmingham
John E. Rochester — Ashland
Mark Wayne Sabel — Montgomery
L. Dan Turberville — Homewood
Hampton Brown — Birmingham
Thomas E. Haigh — Enterprise
George A, Nassaney, Jr. — Tuscaloosa
Barry Bledsoe — Dothan
Faul 1. Brown — Mobile

Insurance Programs Commitlee

Chairman:

Henry Thomias Henzel — Birmingham
Chairman Emeritus:

J. Mason Davis — Birmingham
Vice Chairman:

Phillip E. Stano — Montgomery

YLS Representative:
John E, Byrd — Dothan

Staff Liaison:
Reginald T. Hamner — Montgomery

Members:
1. Bentley Owens 1l — Birmingham
Ollie Blan — Birmingham
Charles H. Moses lll — Birmmgham
Curtis Wright — Gadsden
Marion F. Walker — Birmingham
Tom E. Ellis — Birmingham
L. Stan Davis — Birmingham
Coaper C. Thurber — Mobile
William ], McDaniel — Birmingham
Gary P. Wolfe — Birmingham
Reggme Copeland, Ir. — Maobile
William H. Turner — Montgomery
Cathy 5. Wright — Birmingham
Joseph G, Marston 1l — Montgomery

Judicial Conference for the
State of Alabama

Members:
Fournier J. Gale 111 — Birmingham
John S. Casey — Heflin
Clarence M. Small, Jr. — Birmingham

Law Day Committee

Chairman:
Carnl H. Wolle — Birmingham

Co-chairman and YLS Representative
James H. Anderson — Montlgomery

Staff Linison:
Mary Lyn Pike — Montgomery

Members:
Glenda G. Cochran — Birmingham
Thomas |. Spina — Birmingham
1. Anthony McLaim — Montgomery
William E. Swalek — Pelham
lovee E. May — Birmingham
V. Wayne Causey — Calera
Thomas K. Jones, Jr. — Tuscaloosa
Timothy P. MeMahon — Mobile
Howard M. Miles — Birmingham
Sharon Lovelace — Birmingham
W, Mason Dollar — Auburn

Committee on Lawyer
Advertising and Solicitation

Chairman:
Stanley E. Munsey — Tuscumbia

Coschairman:
Knox Argo — Montgomery

Stall Liaison:
Alex Jackson — Montgomery

Members:
Judge Gay M. Lake, Jr. — Tuscaloosa
James R. Foley — Huntsville
Thomas D. McDonald — Huntsville
Anita Leslie Miller — Birmingham
Perry Elizabeth Pearce — Birmingham
Richard F. Ogle — Birmangham
Douglas 1. Friedman — Birmingham
William H. Kennedy — Tuscaloosa
Dwight W, Bradley — Gadsden
Daniel G. Sayers — Mobile
Gregory C, Cotton — Birmingham
Richard Thigpen — Tuscaloosa
Martha |ane Patton — Birmingham
Roy H. Phillips — Phenix City
Terry McElheny — Birmingham
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Committee on Lawyer Public
Relations, Information and
Media Relations

W. Michael Archison — Birmingham

Vice Chairman:
Anthony L. Cicio — Birmingham

YLS Representative:
J. Lister Hubbard — Montgomery

Staff Linison:
Jen Nowell — Montgomery

Members:
Lynn Baxley Ault — Birmingham
Don L., Hardeman — Cullman
Ernestine 5. Sapp — TUEklﬂ-ﬂ
Cindy S. Schuessler —
Sloan Bashinsky — Bnrminlhlm

John R. Lavette — Birmingham
James E. Williams — Monlgomery
Charles W. Woodham — Abbeville
Stephen M. Gudac — Mobile

Karon Owen Bowdre — Birmingham
Honald G, Davenport — Montgomery
J. Richard Hynds — Birmingham
Dick . Nave — Homewood

Larry L. Raby — Tuscaloosa
William G. Gantt — Birmingham
Rolla E. Beck Il — Helena

Lawyer Referral Service
Board of Trustees

Chalrman:
Keuben W, Cook — Tuscaloosa
Staff Liaison:
Reginald T. Hamner — Monigomery
Secretary, Lawyver Referral Service:
Gale Skinner — Montgomery
Members:

5. Wayne Fuller — Cullman
William E. Cassady — Camden
James D). Evans — Butler

Boyd Whigham — Clayton

Stan ], Murphy — Tuscaloosa
Tim Reynolds — Troy

Julian L. McPhillips, Jr. — Montgomery
Emestine Sapp — Tuskegee
Ralph [). Gaines, Jr. — Talladega
Robert W. Bunch — Florence
Braxton W. Ashe — Sheffield
Kenneth Shelton — Decatur
James E. Davis, Jr. — Huntsville
Phillip Laird — Jasper

Robert 5. Thomas — Scottshoro
William D. Nichols — Birmingham
Charles Law — Montgomery
Walter W. Kennedy 1l — Oneonta
J. Michael Williams, Sr. — Auburn
Robert E. Morrow — Selma

Al Pernington — Mobile

William 1, Grubb [l — Eufaula
Kaye H. Houser — Birmingham
Richard H. Cater — Anniston
Jerry W. Jackson — Haleyville

Committee on Legal Education and
Admission to the Bar

Chairman:
Gordon 0. Tanner — Molile

The Alabama Lawyer

Viee Chairman:

Orrin K. Ames 11l — Mobile

YLS Re tative:

John 5. Thrower, Jr. — Montgomery

Staff Linison:

Norma Jean Robbins — Montgomery

Members:

Ronald L. Davis — Tuscaloosa
Steven Emens — Tuscaloosa

Scears Barmes, Jr. — Alexander City
Kathenine Elise Moss — Birmingham
Cary J. Williams — Tuscaloosa
Annette C. Dodd — Birmingham
James Dowlen Hughston — Tuscumbia
Nathaniel Hansford — Tuscaloosa
John L. Jernigan Il — Brewton
Daniel Clay Lemley — Tuscaloosa
John E. Byrd — Dothan

W. Shapard Achley — Montgomery
Samuel Maples — Birmingham
James A. Bradford — Birmingham

W, Stancil Starnes — Birmingham
John P. Scott, Jr. — Birmingham

Committee on Legal Services
For the Elderly

Chairman:

Harold V. Hughston, Jr. — Tuscumbia

Vice Chairman:

Margaret Helen Young — Florence

YLS Representative:

Kaye H. Houser — Birmingham

Stafl Linison:

Mary Lyn Pike — Montgomery

Members:

Joann L. Fox — Birmingham

William F. Prendergast — Monigomery
Margaret M. Edwards — Birmingham
J.T. Simonetti, Jr. — Birmingham
Richmond Stephens — Birmingham
W. Clark Watson — Birmingham
Clayton Davis — Tuscaloosa

Willis H. Hendrix — Birmingham

JrF- Jiﬂﬂ.‘]‘lf hy=] h{ﬂh1f

Lynne B. Kitchens — Montgomery
Anne W. Mitchell — Birmingham
Laura Jo Wilbourn — Huntsville
Vance L. Alexander — Birmingham
Micki Stiller — Deatsville

R. Emmett Poundstone Il — Montgomery

Charles AJ. Beavers, Jr. — Birmingham
Penny Davis — Tuscaloosa
John W, Self — Decatur

Legislative Linison Commitice

Chairman:

David B. Cauthen — Decatur

Vice Chairman:

James K. Baker — Birmingham

Chairman Emeritus:

Frank H. Hawthorne — Montgomery

YLS Representative:

Claire Black — Tuscaloosa

Bar Commissioners’ Liaison:

Richard 5. Manley — Demopolis

Siafl Liaison:

Reginald T. Hamner — Montgomery

Members:

G. Sage Lyans — Mobile

Samuel L. Adams — Dothan

John B. Givhan — Andalusia

Alyce Manley Spruell — Tuscaloosa
Juhn 5. Casey — Heflin

S, Wayne Fuller — Cullman
William P. Fuller, Jr. — LaFayette
Drayton Hamilton — Montgomery
Samuel W. Oliver, Jr. — Birmingham
Lanny 5. Vines — Birmingham
Wendell Mitchell — Luverne

Robert T. Wilson — Jasper

Willzam D. Melton — Evergreen
Tom K. Brantley — Montgomery
Floyd L. Likins, Jr. — Opelika
Tyrone C. Means — Montgomery
William H. McDermott — Mobile
Finis E. St John Il — Cullman
Robert H. Harris — Decatur

Committee for Organization of
Litigation Scction

Tennent Lee [ — Huntsville

Viee Chairman:

Paul E. Skidmore — Tuscaloosa
Stall Linison:

Mary Lyn Pike — Montgomery
Members:

James R. Seale — Montgomery

Celia J. Collins — Mobile

Clark Carpenter — Talladega
Kenneth W. Hooks — Birmingham
W. Eugene Rutledge — Birmingham
L. Vastine Stabler, Jr. — Birmingham

Committee on l.m.-uld Bar
Activities and Services

Chairman: :

Thomas H. Boggs. Jr. — Demopolis
Vice Chairman:

Caral A. Smith — Birmingham
YLS Representative:

Wesley Romine — Montgomery
Stafi Linison:

Jen Nowell — Montgomery
Members:

]. Gregory Shaw — Hoover

Eddie L. Lewis — Cullman

Ralph A. Ferguson, Jr. — Birmingham
Jon B, Terry — Bessemer

Albert 1. Tully — Mobile

John E. Byrd — Dothan

Abigail P. van Alstyne — Montgomery
lzas Bahake!l — Birmingham

Donald R Cleveland — West Point, Georgia

Melea Clare Rodgers — Decatur
Cheryl 5. Woodruff — Dothan

Medical Linison Committee
Chairman:
Thomas H. Keene — Montgomery
Vice Chairman:
John W. Haley — Birmingham

YLS Representative:

H. Evans Whaley = Birmingham
Stall Linison:

Mary Lyn Pike — Montgomery

Members:
Clifford Emond, Jr. = Birmingham



Jare C, Little — Birmingham

Herman W, Watson, Jr. — Huntsville
Thomas W.H. Buck — Birmingham
Fugenia D.B. Hofammann — Birmingham
W. Bovd Reeves — Maohile

Marda W. Sydnor — Birmingham

Davis Carr — Mobile

John D. Clements — Birmingham
William A. Shashy — Montgomery

Committee on Meeting Criticism
Of the Bench and Courts

Patrick W. Richardson — Huntsville

Vice Chairman:
Kent Henslee — Gaduden

YLS Representative:
William A Ratliff — Birmingham

Staff Linison:
Mary Lyn Pike — Montgomery

Members:
Judge Joel Holley — LaFayette
Fred McCallum, Jr. — Birmingham
J.B, Sessions 11 — Mobile
Judge Aubrey Ford, Jr. — Tuskegee
John L. Carroll — Montgomery
Charles Cleveland — Birmingham
James H. Starnes — Birmingham
Mack B. Binion — Mobile
E. Graham Gibbons — Mobile

Committee on the 1985
Midyear Meeting
Chuirman:
William 1. Hill Il — Montgomiry

Chairman Emeritus:
Dexter C. Hobbs — Montgomery

YLS Representative:

Lawra L. Crum — Montgomery
Staff Liaison:

Reginald T. Hamner — Montgomery

Members:
Richard W. Bell — Pelham
Joseph Philip Borg — Montgomery
James A. Byram, Jr. — Montgomery
Teresa K. Childers — Montgomery
J. Cliff Heard — Monigomery
Allen C. Jones — Troy
Michael G. Kendrick — Birmingham
N. Gunter Guy, Jr. — Montgomery
Tim Ippalito, Jr. — Montgomery
Philhp A. Laird — Jasper
Edward B. Raymon — Tuskegee
Benjamin T. Rowe — Molile
James T. Sasser — Montgomery

Military Law Commitice

C.V. Stelzenmuller — Birmingham

Co-chairman:

Ira DeMent — Montgomery
YLS Representative:

Robert G. Saunders — Birmingham
Stadfl Linison:

Regginald T. Hamner — Montgomery
Members:

Wilham G. Stevens — Monlgomery
Clement J. Cartron — Huntsville
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James Bruce Flynn — Montevallo

Drayton N. James — Birmingham

Jerry C. Shirley — Northport

Bruce N. Adams — Fort McClellan

Jack W, Morgan — Mobile

John C. Fox — Alabaster

Jerome 5. Grand — Birmingham

Gary C. Pears — Birmingham

Paul Graham McArthur — Birmingham

Thomas R. Elliott, Jr. — Birmingham

Edwin K. Livingston — Montgomery

Capt. Joseph A. Woodruiff — Dothan

Clifford M. Spencer, Jr. — Birmingham

Michael L. Allsup — Gadsden
Nonresident Members:

William H. Carroll = Washington, D.C.

Major William L, Wallis — West Point,

New York

Major Paul B Anderson — Charlottesville,
Yirgni

Major Sanrnrd W. Faulkner — Charlottes-
ville, Virgnia

Glynn S. O'Donnell — Arlington, Virginia

Capt. Anthony P. Underwood — Ft. Meade,
Maryland

Permanent Code Commission

Chairman:
Hugh A. Nash — Oneonta

Vice Chairman:
Wilbur G. Silberman — Birmingham

er:
William B. Hairston 111 — Birmingham

Staff Liaison:
Alex W, Jackson — Montgomery

Members:
Stanley E. Munsey — Tuscumbia
Abram L. Philips, jr. — Mobile
Harry W. Gamble — Selma
Charles W. Crook — Montgomery
William C. Wood — Birmingham
Lewis Page — Birmingham
M.R. Nachman, Jr. — Montgomery
Julian Harris — Decatur
:Itllj:mﬁ Sansone — M:hn tgomery

C. Pope — Birmingham

Caine O'Rear, Jr. — Jasper
J. William Rose, Jr. — Birmingham
Charles E. Richardson [Il — Huntsville

Committee on
Prepaid Legal Services

Chairman:
Robert E. Sasser — Monigomery

Vice Chairman:
Jack G. Paden — Bessemer

YLS Representative:

Scott Langner — Birmingham
Staff Linison:

Reginald T. Hamner — Montgomery

Members:
Tom R. Roper — Pelham
Thomas H. Sherk — Birmingham
Herbert F. Young — Decatur
Bruce L. Gordon — Birmingham
John B. Crawley — Troy
). Wade Hope — Montgomery
Noah Funderburg — Tuscaloosa
William L. Chenault 111 — Decatur
Mark E. Martin — Birmingham
Douglas L. Key — Rirmingham

Professional Economics Committee
Chairman:
David R. Arendall — Birmingham

Chairman:
G. Stephen Wiggins — Tuscaloosa

YLS Representative:
David C. Howland — Birmingham
Stalf Liaison:
Mary Lyn Pike — Montgomery
Members:
Robert H. Harris — Mon
Michael 5. McNair — Mobile
Robert A. Beckerle — Mobile
Ernest H. Hornsby — Dothan
Timothy K. Corley — Birmingham
Wendell R. Bird — Atlanta, Georgia
Phillip J. Sarris — Birmingham
Thomas B. Hanes — Birmingham
Doug Friedman — Birmingham
James E. Tait — Birmingham
J. Richard Duke — Birmingham
E. Dwight Fay — Birmingham

Committee on Programs, Priorities
and Long-Range Planning

Chairman:

Harold L. Speake —
Co-chairman:
Thad G. Long — Birmingham
YLS Representative:

Al Pennington — Mobile

Staff Liaison:
Reginald T. Hamner — Montgomery

Members:
Sam M. Johnston, Jr. — Mobile
Jon H. Moores — Decatur
Wayne L. Wilhams — Tuscaloosa
Clarence L. McDorman — B&rmimham
Bruce Key — Bi
Albert C, Bulls 111 — Tulluu!e
Earl F. Hilliard — Birmingham
Thomas A. Smith, Jr, — Cullman
Mark Taliaferro, Jr. — Birmingham
Jane W. Killian — Jacksonville, Florida
Roscoe Roberts, Jr. — Huntsville
William B. Hairston, Jr. — Birmingham

Moulton

Committee on Sections

Claude Rosser — Monigomery
Vice Chairman:

Charles R. Adair, Jr. — Dadeville
YLS Representative:

W. Clark Watson — Birmingham
Siaff Linison:

Mary Lyn Pike — Monigomery

Members:
Winn 5.L. Faulk — Dothan
Jonathan E. Lyerly — Birmingham
Chris Mitchell — Birmingham
Laura E. Nolan — Montgomery
Richard Y. Roberts — Montgomery
Lowell A. Womack — Tuscaloosa
L. Stephen Wright, Jr. — Birmingham
Perry Elizabeth Pearce — Birmingham
Terry McEtheny — Birmingham
Carleta Roberts — Birmingham
Gary William England — Chattanooga,

Tennessee
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Special Linison Tax Committee
For the Southeast Region

Chairman:

William C. Hinds, Jr. — Birmingham
Stall Liaison:

Mary Lyn Pike — Montgomery
Members:

Thomas G. Mancuso — Monigomery

€. Fred Daniels — Birmingham

Committee on the Unauthorized
Practice of Law

Chairman:

M, Dale Marsh — Enterprise
Co-chairman;

H. Dwight Mclnish — Dothan
YLS Representative:

Steve R. Forehand — Birmingham
Stall Linison:

William H. Morrow, Jr. — Monigomery
Members:

Steve B. Graham — Florence

Douglas Rogers — Birmingham

John E. Paluesi — Birmingham
Cleveland Poole — Greenville

Joseph Daniell Whitehead — Dothan
Wade H. Morton, Jr. — Columbiana
John R, Frawley, Jr. — Irondale

Harwell G, Davis — Birmingham

5.0, Middlebrooks — Molile

Andrew P. Campbell — Birmingham
Burgin H. Kent — Talladega

E. Alston Ray — Birmingham

James C. Wilson, Jr. — Birmingham
William J. Wynn — Hueytown

J. Greg Allen — Montgomery

W. Howard Donovan [l — Birmingham
Paul M. Hefller — Jasper

William H. Kennedy — Tuscaloosa
Yaughan Drnkard, Jr. — Mobale
Sidney W. Jackson Il — Mobile
William W. Sanderson, jr. — Huntswlle

Task Forces:

Task Force on Alternatives to
Dispute Resolution

Chairman:
AH. Gaede, Jr. — Birmingham

Vice Chairman:
Harold F, See — Tuscaloosa

YLS Representative:
Andrew ]. Noble Ill — Birmingham

Stadf Linison:
Mary Lyn Pike — Montgomery

Members:
(. Wayne Ashbee — Muobile
Joe 5. Bailey — West Point, Georgia
K.W. Michael Chambers — Mobile
Rodney A. Max — Birmingham
Donald L. Collins — Birmingham
Carol J. Millican — Birmingham
Stephanie Winning Tesney — Huntsville
Richard H. Cater — Anniston
Jack Clarke — Tuscaloosa
Sarah L, Thompson — Gadsden
James |, Thompson, Jr. — Birmingham
Roberta M. Johnston — Birmingham

The Alabama Lawver

Terry Michael Putnam — Florence

Peter F. Burns — Mobile

Paul M. Heffler — Jasper

Elaine McDuifie Stnickland — Birmingham
Marvin L. Stewart, Jr. — Birmingham

Task Force on Appellate Courts

Chairman:
Raobert H. Harns — Decatur

Viee Chairman:
Ermest C. Homsby — Tallasses

Stalf Linison:
Mary Lyn Pike — Montgomery

Members:
James [, Pruett = Gadsden
Alex W, Newton — Birmingham
Beth Maretta — Mobile
J. Mark White — Pitisburgh, Pennsylvania
Jerry M. White — Dothan
John F, Proctor — Scottsbhoro
William N. Clark — Birmingham
M.E. Nachman — Montgomery
Robert O, Cox — Florence
avid K. Boyd — Montgomery
G. Sage Lyons — Maobile

Task Force on Citizenship Education

Larry BT Childs — Birmingham

Vice Chairman:

Jenelle Mims Marsh — Tuscaloosa
Y LS Representative:

Laura Bess Cox — Florence
Staffl Linison:

Mary Lyn Pike — Montgomery
Members:

Clark Carpenter — Talladega
Carney H. Dobbs — Birmingham
Frank S. lames Il — Birmingham
Richard [, Lane — Auburm

Barry Bledsce — Dothan

Norman Koby — Decatur

Jerry N, Quick — Trussville
Ramsey K. Reich — Birmingham
A. Charles Freeman — Tuscaloosa
Martha Jane Patton — Birmingham
W, Mason Dollar — Auburn

Judy D. Thomas — Oneonta

Tusk Foree to Consider
Establishment O Standards for
Liegal Assistants And
Court Reporters

Chairman:
Thomas S. Lawson, Jr. — Montgomery

Viee Chairman:
C. Neal Pope — Phenix City

Staff Liaison:
Mary Lyn Pike — Montgomery
Members:
Jeffrey C. Kirby — Birmingham
1. Allen Brinkley — Huntsville
Frank M. Young lll — Birmingham
Haruold 1. Apolinsky — Birmingham
Harwell E. Coale, Jr. — Mabile
Rosa H. Davis — Montgomery
George Schrader — Montgomery
Robert H, Hood — Birmingham
[ir. Margaret Sigemore Douglass —
Birmingham

Marvin J. Wehl, Jr. — Mabile
Janis Davidson — Birmingham
Richard Wilson — Montgomery

Task Force on Establishment of an
Alabama Suate Bar JOLTA Fund

Chairman:
C.MA. Rogers 11l — Mobile

Vice Chalrman:
Rowena M. Crocker — Birmingham

YLS Representative:
R. Boyd Miller — Mabile

Board of Bar Commissioners Liaison:
Gary U, Huckaly — Huntsville

Staff Linison:
Reginald T. Hamner — Montgomery

Members:
Knox Argo — Montgomery
Bradley E. Byrne — Atmore
Judith 8. Crittenden — Birmimgham
J. Noah Funderburg — Tuscaloosa
Mark Daniel Maloney — Decatur
Stephen C. Olen — Mobile
Kenneth M, Schuppert, Jr. — Decatur
George P, “'IIHI'II“JL — Pratville
George White — Gadsden
Robert ). Varley — Montgomery
Stanley Weissman — Montgomery
Wilkam C. Younger — Montgomery

Task Foree to Consider Revisions
Of the Constitution of 1901

Chairman:
Harold F. Herring — Huntsville

Vice Chalrman:
Yetta G, Samford, Jr. — Opelika
Stafl Liaison:
Mary Lyn Pike — Montgomery
Members:
Lawrence Dumas, Jr. — Birmingham
Joseph F. Johnston — Birmingham
Dean M. Leigh Harrison — Tuscaloosa
Conrad M. Fowler — West Point, Georga
Thomias A. Johnston 111 — Mobile
Joe Calvin — Decatur
John P, Adams — Birmingham
Hobert H. Harris — Decatur
Richard 5. Manley — Demopolis
H. Harold Stephens — Huntsville
Joseph H, Juhnson, Jr. — Birmingham
Alvin T, Prestwood — Montgomery
Ernest C. Hornsby — Tallassee
Lowis B, Lusk — Guntersville
Charles 1. Cole — Birmingham
James Jerry Wood — Montgomery
Johin P. Kohin — Montgomery
W. Evan deGraffenried — Tuscaloosa

Task Force to Evaluate Peer Review
As a Means of Increasing
Lawver Competency

Chairman:

W. Eugene Rutledge — Barmungham
Vice Chairman:

Louis B. Feld — Birmingham

YLS Representative:

Boozer Downs — Birmingham
Staff Linison:

Mary Lyn Pike — Montgomery
Members:

Douglas Culp — Birmingham

Stephen N, Dodd = Montgomery
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Stephen T. Etheredge — Dothan
C. MaclLeod Fuller — Mobale

Linda S. Perry — Mobile

James C. Pino — Alabaster
William €. Yeal — Birmingham
F.5. Weaver — Arab

Curtis O, Liles 1l — Birmingham
(. Randall Spear — Auburn

J. Michael Williams, Sr. — Auburn
Harold L. Wilson — Hayneville
Gary A. Tomhn — Montgomery

I. Earl Langner — Birmingham
Mark €. McDanald — Montgomery
David M. Woaldridge — Birmingham

Task Force 1o Evaluate
Pre-Admission Apprenticeship/
Internship as a Means Of
Increasing Lawver Competency
Chairman:
lohn A. Henig, Jr. — Montgomery
Vice Chairman:
William 5. Halsey, Ir. — Anniston

Steven E Emens — Tuscaloosa

Staff Liaison:
Mary Lyn Pike = Montgomery

Members:
Thomas B. DeBray — Montgomery
Herman Cobb — Dathan
Joel E. Dillard — Birmingham
D. Coleman Yarbrough — Montgomery
Melvin 5. Blanton — Birmingham
Thomas H. Brown — Birmingham
Glenda G. Cochran — Birmingham
Robert I, Segall — Montgomery
1. David Dresher — Birmingham
Barbara L. Blackford — Atlanta. Georgia
Gary P. Wilkinson — Florence
Christopher E. Peters — Mohbile
Stephen M. Kennamer — Scoltsbaro
Cherry L. Thomas — Tuscaloosa
Don B, Long, Ir. — Birmingham
William Dennis McKinnie — Birmingham
Lynda Flynt = Montgomery
Sidney C. Summey — Birmingham
Beverly ]. Paschal — Culiman
M. Lionel Leathers — Winfield
J. Michael Druhan, Jr. — Maobile
William R, Myers — Birmingham
Thomas Rountree — Oneonta

Task Force on Judicial Evaluation,
Election and Selection

Fournier |. Gale [l — Birmingham
Immediate Past Chairman:
Hon. Thomas 5. Lawson, Sr, —
Montgomery

Vice Chalrman:
John L. Lawler — Mobile

YLS Representative

Steve Rowe — Birmingham
Staff Linison:

Mary Lyn Pike — Montgomery

Judicial Election, Selection and Retention
Members:
Ralph . Knowles — Tuscaloosa
1. Donald Banks — Mobile
Judge Jeri Blankenship — Huntsville
Michael B, Bryan — Arab
Hugh A. Nash — Oneonta
Atley A, Kitchings, Jr. — Birmingham
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John C. Payne — Tuscalosa
William J. Trussell — Pell City
Cleophus Thomas — Anniston

Judicinl Evaluation Members:
Eugene P, Stutts — Birmingham
Judge G, Ross Bell — Birmingham
Judge Quentin Q. Brown, Jr. — Birmingham
Judge William L Byrd — Alexander City
Thad G. Long — Birmingham
George C. Simpson — Lineville
Judge John D. Snodgrass — Huntsville
James O, Spencer, [r. — Birmingham
Richard H. Dorrough — Mantgomery
Jack Livingston — Scottsboro
E. Ray Large — Birmingham
Charles L. Denaburg — Birmingham
Crawford 5. McGivaren, Jr. — Birmingham

Task Force onJudicial Evaluation of
Lawyers as a Means of Increasing
Lawyer Competency

Chairman:
Frank H. McFadden — Montgomery

Vice Chairman:
William H. Mills — Birmingham

Linison with Task Force on Peer Review:
Wanda D. Devereaux — Montgomery

YLS Representative:
C. Drew Demaray — Birmingham

Siall Linison:
Mary Lyn Fike — Monigomery

Members:
Richard M. Jordan — Montgomery
Charles D, Rosser — Tuscumbia
Judge William R. Gordon — Montgomery
James W, Porter Il — Birmingham
Steven F. Schmitt — Tallassee
Judge Edward B. McDermaott — Mobile
Judge G.H. Wright, Jr. — Opelika
Judge Sue B, Evans — Evergreen
Judge John N. Bryan, Jr. — Birmingham
Judge Robert E.L. Key — Evergreen
Mae M. Moorer — Birmingham
Delores B. Boyd — Montgomery

Task Force on Lawwver Alcohol and

Drug Abuse

Chairman:
Judge Val L. McGee — Ozark

YLS Representative:
Anne L., Maddox — Tuscaloosa

Staff Linisons:
Jen Nowell — Montgomery
Mary Lyn Pike — Montgomery
Members:
Juck Crenshaw — Monigomery
Judge Joshua S. Mulling — Birmingham
Walter J. Price, Ir. — Huntsville
Clarence W. Slaughter — Dathan
Gary Lee Bailey — Birmingham
David 0. Bark — Mobile
Robert H. Bowron, Jr. — Birmingham
Martha A. Campbell — Birmingham
J. Michael Conaway — Dothan
John R, Frawley — lrandale
1. Doyle Fuller — Monigomery
Timothy C. Halstrom — Montgomery
Michael D. Landers — Sylacauga
Robert Wyeth Lee, Jr. — Birmingham
J. Haran Lowe, Jr. — Birmingham
Carolyn B. Nelson — Birmingham
George M. Simmerman, Jr. — Mobile
Mary P. Thornton — Birmmgham
Susan M. Tuggle — Huntsville

Task Force on Lawvers

Specialization

Chairman:

Ralph D. Gaines, Jr, — Talladega
Co-chairman:

George Beck — Montgomery
Staff Liaison:

Mary Lyn Pike — Montgomery
Members:

Tazewell T, Shepard — Huntsville
5. Revelle Gwyn — Birmingham
W. Wheeler Smith — Birmingham
William L. Chenault Il — Decatur
Herndon Inge [11 — Mobile

J. Keith Givens — Dothan

Donald W. Davis — Birmingham
Carolyn L, Duncan — Birmingham
Howard W, Neiswander — Tuscaloosa
Jimmy B. Pool — Montgomery
Patrick H. Tate — Fort Payne
Wayman G. Sherrer — Oneonta
John Wyly Harrison — Huntsville
Christopher E. Peters — Molile
Edward 0. Conerly — Birmingham

Task Force on Legal Services

To the Poor

Chairman:

A. Hollis Geer — Birnmngham
Vice Chairman:

Ira A. Burnim — Momgomery
YLS Representative:

Pamela J. Gooden — Montgomery
Staff Linison:

Mary Lyn Pike — Montgomery
Members:

Gary Lee Bailey — Birmingham

Robin L. Burrell — Birmingham

Edwin Elton Humphreys — Birmingham
Benjamin H. Richey — Russellville
Eugene R. Verin — Birmingham

W. Terry Bullard — Dothan

L. Dan Turberville — Homewood

Terry Michael Putnam — Florence
Katheree Hughes, Jr. — Birmingham
Kenneth Cain, Jr. — Birmingham

Carol ). Wallace — Tuscaloosa

Charles G. Spradling, Jr. — Birmingham
Olivia Hardy Hudgins — Montgomery

L. Thompson MeMurtrie — Huntsville
Robert S. Edington — Mobile

Jerry W. Powell — Birmingham

Rick Harris — Monigomery

J. Patrick Logan — Birmingham

R. Preston Bolt, Jr. — Molale

President's Advisory Task Force

Chairman:

Paul W. Brock — Mabile
Viee Chairman:

E.C. Hornsby — Tallasses
Members:

1. Mason Davis — Birmingham
Carol Ann Smith — Birmingham
Maury D, Smith — Montgomery
Bibk Allen — Birmingham

Alex W. Newton — Birmingham
H. Vann Waldrop — Tuscaloosa
Euel A Screws, Jr. — Montgomery
Lanny Vines — Birmingham
Richard Bounds — Molile

Harold F, Herring — Huntsville
Thomas W, Christian — Birmingham
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Two recognized for
outstanding service

Alabama lawyers Harold F.
Herring of Huntsville and Robert
A. Huffaker of Montgomery were
awarded the Alabama State Bar
Award of Merit at the conclusion
of the Alabama State Bar's Annual
Meeting held in Mohile in July.
The award was established in
1973 and is given for outstanding
and constructive service to the le-
gal profession in Alabama.

During the 1983-84 year,
Herring served as chairman of the
bar’s task force, appointed in Au-
gust 1983, to study and evaluate
the proposed new state constitu-
tion. Herring is a 1951 graduate of
the University of Alabama School
of Law and is a partner in the
Huntswville law firm of Lanier,
Shaver and Herring. He is a Fel-
low of the American College of
Trial Lawyers and was president
of the Alabama Defense Lawyers
Association n 1979,

Montgomery attorney Robert A.
Huffaker was noted for his contri-
bution to the association as editor
of The Alabama Lawver. Before be-
ing named editor in 1982, he
served on the publication’s Editor-
1al Advisory Board for several
vears. Huffaker is a 1968 graduate
of the University of Alabama
School of Law and i1s'a member of
the Montgomery law firm of Rush-
ton, Stakely, Johnston and Garrett
where he has practiced since 1971.

DRI makes move

The Defense Research Institute,
a national association of 12,000 de-
fense trial lawvers, recently com-
pleted the move of its national
headquarters office from Milwau-

ar “Briefs

kee, Wisconsin to its new location,
Suite 5000, at 750 North Lake
Shore Drive, Chicago, Illinois
60611,

Adams honored for
sixty-one years as city
attorney

Jackson city attorney John E.
Adams, Sr., who probably holds
the all-time record for municipal
service, was recently honored by
his local governing body, Mayor
James Arrington and members of
the Jackson City Council adopted a
resolution on May 21, 1984, ex-
pressing gratitude to Mr. Adams
for his sixty-one years of outstand-
ing service and contributions to
the city of Jackson as its city
attorney.

Mr. Adams was admitted to the
bar in 1919 and actively practices
law in nearby Grove Hill where he
is senior partner in the law firm of
Adams, Adams & Wilson. His son,
John E. Adams, Jr., is a partner in
that law firm, and his brother, Ro-
bert F. Adams, is a partner in the
Mohbile law firm of Johnstone,
Adams, Howard, Bailey & Gordon,

Congratulations!

McKelvey appointed
circuit judge

On Thursday, July 26, Governor
George C. Wallace's office an-
nounced his selection of Anne Far-
rell McKelvey to replace retiring
Circuit Judge Edgar P. Russell, Jr.,
as judge of the five-county Fourth
Judicial Circuit. The circuit is
composed of Wilcox, Dallas, Bibb,
Hale, and Perry Counties.

Judge McKelvey is a native of
Wilcox County. She graduated

from Auburn University and
earned her law degree at Cumber-
land School of Law. She was with
the attorney general’s office prior
to being appointed to the Wilcox
County District Court bench in
1974, when Governor Fob James
made the appointment upon the
death of Judge Stanley Godbold.
Judge McKelvey was elected toa
full term as district court judge in
1980,

Judge McKelvey, at thirty, be-
comes the first woman judge in
the history of the circuit. She is,
also, the first native-born woman
Alabamian to serve as a judge in
any circuit,

[Em—————_ |
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Pettway appointed to
district bench

On Thursday, July 26, Governor
George C. Wallace appointed Jo Ce-
leste Pettway as judge of the Wil-
cox County District Court to re-
place Judge Anne Farrell McKelvey
upon her appointment to the cir-
cuit bench.

Judge Pettway earned her un-
dergraduate degree at Auburn
University in 1973 and attended
graduate school at the University
of Alabama where she received her
master’s degree in social work.
She is a 1982 graduate of the Uni-
versity of Alabama School of Law,

Prior to her appointment, Pett-
way was practicing law in
Tuscaloosa.

*
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Complying with Rule 39(k), A.R.A.P.
(How to Succeed on “CERT”)

our appeal to the Alabama
Court of Civil Appeals or
the Alabama Court of Crimi-

nal Appeals results in an unfavorable
decision.! You are confident that a
ground exists under Rule 39c), Ala-
bama Rules of Appellate Procedure,
which permits you to seek review of
that decision in the Supreme Court of
Alabama by writ of certiorari,” but the
lower appellate court has failed to in-
clude in its opinion all the facts neces-
sary for the supreme court to reach a
decision in your favor.* What should
vou do? You must comply with Rule
3%k), AR.A.P., to preserve and pres-
ent vital facts for further review. Oth-
erwise, vou will lose on procedural
grounds,

Unlike a direct appeal to the su-
preme court, a review by certiorari or-
dinarily limits the supreme court to
the facts stated in the lower appellate
court's opinion; not the entire record
on appeal. The rule states the scope of
review:

The review shall be that generally
employed by certiorari and will ordi-
narily be limited to the facts stated in
the opinion of the particular court of
appeals.!

Conceptually, the operation of Rule
39(k) is not difficult to grasp. Unfortu-
nately, however, as the volume of un-
successful petitions implies, it contin-
ues to confound a substantial number
of petitioners for certiorari. The rule,
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by
Henry T. Henzel

for all practical purposes, requires the
supreme court, in reaching its deci-
sion, to consider only those facts stated
in the opinion of the lower appellate
court, unless others are added or cor-
rections are made via Rule 39(k).* Where
success of a petition depends on a con-
sideration of facts not stated in the
opinion of a lower appellate court, and
Rule 3%(k) has not been complied with,
the petition will fail. Usually, in such
cases, the supreme court will deny the
petition on preliminary examination,
often with no reason given.

The following examples illustrate
the problem. A lower appellate court
renders a decision adverse to vour
client. The opinion fails to include (or
incorrectly states) facts from the re-
cord which, in your opinion, when
considered with controlling legal prin-
ciples, dictate a favorable decision.
The omitted (or incorrectly stated)
facts may involve a clause that estab-

liches a statute of frauds defense to a
contract on which your client was
sued successfully, or testimony by an
interrogating police officer showingan
ineffective waiver of your client's Fifth
Amendment rights. Whatever the case,
if such essential facts are not pre-
served and brought to the attention of
the supreme court, they cannot be con-
sidered. Consequently, vour client can-
not prevail.

Compliance in the Lower
Appellate Court

Compliance with Rule 3%k) begins
in the lower appellate court. Before the
certiorari process starts, a procedural
foundation must be laid. A condition
precedent to review by certiorariis the
overruling, by the lower appellate court,
of an application for rehearing on the
point advanced as a ground for certio-
rari. This means that for an issue to
become a ground for certiorari, it must

Henry T. Henzel, a sole practitioner in Bir-
mingham, received his B.A, degree from the Uni-
versily of Alabama and his J.D. from the Cumber-
land School of Law in 1977,
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have been presented to the lower appel-
late court and rejected on application
for rehearing. Rule 3%a), ARAPS

An application for rehearing must be
made within fourteen days after the
lower appellate court renders its judg:-
ment. Rule 40, A.R.A.P.’ Before mak-
ing application for rehearing, review
the opinion to determine if it contains
all the necessary facts, correctly stated,
to support the desired favorable deci-
sion, If it does not, then the second
sentence of Rule 3%(k) provides the
course of action:

If petitioner is not satisfied with the
statement of facts, he may, on appli-
cation for rehearing in that court,
present any additional or corrected
statement of facts and request that
court to add or correct those facts in
its opinion on rehearing.”

Pursuant to this part of the rule, a
statement of facts needed to support a
favorable decision is set out in the ap-
plication for rehearing, Because the
concept of the ruleis to supplement the
opinion, only omitted and incorrectly
stated facts are set out, In the above
examples, these would be the misquoted
clause establishing the statute of frauds
defense and that part of the police of-
ficer's testimony proving an ineffec-
tive waiver of Fifth Amendment rights.
Appropriate citations to the record on
appeal should be given." Under the
language of the rule, the aggrieved
party apprises the lower appellate court
of dissatisfaction with its statement of
facts, and asks that it be supplemented
or corrected.

Along with the application for re-
hearing, a new brief is filed. This is

The Alabama Lawyer
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mandatory. Rule 40, A R.A_P. The new
brief must clearly and infelligently deal
with the alleged error in that opinion.'®
Rule 39(k) contemplates that the re-
fuested facts will be discussed.”

As indicated, Rule 39(k) applies to
misstatements of fact by a lower appel-
late court as well as to omissions of
fact.™ Some misstatements are obvious:
The misquotation of the clause estab-
lishing a statute of frauds defense to
the contract in our above example.
Other misstatements are more subtle
and may appear in the form of factual
conclusions. These occur where the
lower appellate court states or sug-
gests a fact without setting forth the
physical or objective facts from the re-
cord on which the conclusion is drawn.,
When the court of criminal appeals
stated, without more, in Guwin v, Slale,™
that “[the witness's| testimony in all
material aspects, was fully corrobo-
rated,” it stated a factual conclusion.
The remedy under Rule 3%k) is to pro-
vide on application for rehearing a suf-
ficient and accurate statement of facts
which disprove that conclusion. If this
is not done, an aggrieved party will be
stuck with the factual conclusions as
stated. The supreme court will not
search the record to verify or disprove
a lower appellate court’s factual conclu-
sions.'

Although a lower appellate court
may employ the device of stating facts
by way of conclusions, a party may
not. Where an applicant for rehearing
states facts which are merely his own
conclusions or opinions, there is no
compliance with Rule 39(k).”® The rule
clearly contemplates specificity.

Perplexing is the situation where a
lower appellate court renders an ad-
verse decision, but gives no written
opinion. This is called a “no opinion”
decision.' Without a set of facts there
can be no review,'” and, therefore, no
effective appeal by petition for writ of
certiorari.’ The problem, however, is
not without a remedy, The supreme
court explains:

What the petitioner should do when
itisa “noopimion’ case and he wants
areview is tofile (on rehearing in the
Court of Appeals) a Rule 39(k), ARAP,
request for additional facts so as to

P
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present his point for review, If that
court "fails toaccede to this request,”
Rule 3%(k), he should copy the same
statement in his petition tothis Court.
The rule states “it will be considered
.- if found to be correct.'t

An applicant requesting facts on re-
hearing must do so thoroughly and
completely, so that there will be suffi-
cient facts upon which a favorable de-
cision ultimately can be based,

Normally the petitioner is required
to file a new brief with the application
for rehearing. Rule 40, A.R.A.P. In “no
opinion” decisions, the court of crimi-
nal appeals notes an exception to this
procedure. Allowing, in effect, the refil-
ing of an original brief, the court of
criminal appeals has held that a new
brief is not required.®

Decisions of the supreme court under
earlier rules of appellate procedure
held that Rule 39%k)type compliance
was not always required where the
lower appellate court (court of appeals)
rendered a “no opinion” decision, and
federal or constitutional issues were
involved.? That result obtained be-
cause the former court of appeals lacked
jurisdiction to fully deal with these
questions.® However, no such juris-
dictional limitations restrict the pres-
ent courts of civil or criminal appeals
This present lack of jurisdictional lim-
itation in the lower appellate courts,
and the express language of Rule 39(c),
which speaks to petitions for review of
federal and constitutional issues, clear-
ly suggest that the exception no longer
exists. The exception, however, was
apphied recently to allow review of a
constitutional issue not timely raised
before the Alabama Court of Criminal
Appeals. Ex parte Duncan, [18 ABR.
3043) S0.2d — (Ala. 1984) (appli-
cation for rehearing pending). Until the
supreme court speaks to the issue of
the viability of the exception, caution
dictates that a petitioner for certiorari
comply with Rule 3%k) to obtain re-
view of federal or constitutional issues.

After receiving an adverse decision
on rehearing, an aggrieved party is
then in the proper procedural position
to petition the supreme court for a writ
of certiorari. This must be done within
fourteen days after the lower appellate
court's decision. Rule 3%h), A.R.A.P.

amn

Compliance in the Supreme
Court

A petitioner for certiorari may be
faced with a decision from the lower
appellate court that falls into one of
three categories. The first is a decision
with an opinion that completely incor-
porates all additional or corrected facts
as requested on application for rehear-
ing. The second is a decision with an
opinion that incorporates none, or less
than all, of the additional or corrected
facts requested. The third is a “no
opinion” decision. Only the first re-
quires no continuing compliance with
Rule 3%(k). The second and third de-
mand additional steps in the Rule 39(k)
compliance process at the supreme
court level.

“Because the concept of the
rule is to supplement the
opinion, only omitted and
incorrecily stated facts are
sef out.™

Where the lower appellate court in-
corporates all requested additional or
corrected facts on application for re-
hearing, this allows the easiest review
by certiorari insofar as Rule 39(k) is
concerned. Because all of the essential
facts are contained within the body of
the lower appellate court's opinion as
corrected, no further compliance with
the rule is necessary. The aggrieved
party can simply petition by using a
ground and means provided in Rule
39(c). The supreme court's review be-
comes one of applying the correct law
to the facts as stated in the lower ap-
pellate court's opinion. Rule 39(k) 2

In cases where the lower appellate
court fails on rehearing to include all
the requested facts, further compliance
with Rule 3%k) is needed. This is true
for “opinion™ and “no opinion” deci-
sions. Here, the third sentence of Rule

39(k) applies:

If the [lower appellate] court fails to
accede o the request. petitioner

may copy the statement in the peti-
tion to [the supreme] court, with ref-
erences therein to the pertinent por-
tions of the clerk’s record and report-
er's transeript, and it will be consid-
ered along with the statement of
facts in the opinion of the [lower] ap-
peliate court, if found to be correct &

Under the rule, the additional or cor-
rected facts submitted to the lower ap-
pellate court are copied in the petition
for writ of certiorari, with references
to the record on appeal. Form 22,
A.RAP., provides the framework fora
petition, but it does not illustrate how
to incorporate the requested facts, A
convenient way of including them in a
petition is to set out the requested facts
In groups, one group to each ground
advanced as a basis for certiorari, Be-
fore each group, include a statement
indicating you presented them to the
lower appellate court on application for
rehearing, and now ask the supreme
court toconsider them. This technique
helps toclearly focus the issues as they
relate to the alleged facts. In conjunc-
tion with this technique, or alterna-
tively, the statement of facts contained
in the application for rehearing may be
copied and attached to the petition as
an exhibit,

Petitioners for certiorari often make
the mistake of providing a brief with a
statement of facts which contains facts
not found in the opinion of the lower
appellate court or submitted to that
court on application for rehearing. This
is totally improper on petition for writ
of certiorari. Unlike a direct appeal
from the trial court, where the entire
record may be before the supreme
court for its consideration, on certi-
orari the petitioner is restricted to us-
ing only those facts contained in the
opinion of the lower appellate court
and those additional facts brought out
through use of Rule 3%(k). Other facts
are presented only in vain, as they re-
ceive no consideration by the supreme
court.

Documentation of Rule 39(k) facts,
by specific reference to the record, is
required. A general reference to facts
contained over numerous pages in a
transcript is insufficient compliance
with the rule.®

By rule, a supporting brief must be
filed with the petition. Rule 39(b),
A.RAPF. It must adequately cover the
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issues raised in the petition.®* Deci-
sions predating the adoption of Rule
39(k) hold that issues not briefed are
not considered, and that filing the
same brief submitted to the lower ap-
pellate court is ineffective.®

Once a petitioner has completely
complied with Rule 3%k) and properly
brought before the supreme court the
additional or corrected facts, they will
be considered along with those con-
tained in the opinion of the lower ap-
pellate court, The first stage in the su-
preme court's consideration of the pe-
tition is preliminary examination. Here,
the corrected or additional facts al-
leged in the petition are considered on
their face to be accurate, because the
record is not vet before the supreme
court. A “probability of menit” must be
found for the petition to receive further

PEOPLE. NOT QUOT

consideration. Rule 3%(g), ARAP. If
this occurs, and the writ is preliminar-
ily granted and the record brought up
from the lower appellate court, the se-
cond stage takes place. During the sec-
ond stage, the facts stated pursuant to
Rule 39%k) are verified for accuracy
from the record now before the su-
preme court. If the additional or cor-
rected facts are accurately reflected in
the record, they will ultimately be con-
sidered by the supreme court in reach-
ing its decision.”

Death Penalty Cases

Where the death penalty is imposed,
certiorari is granted as a matter of
right under Rule 3%¢), ARAP The
last sentence of Rule 39(k) provides
that in such cases “the supreme court
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may notice any plain error or defect in
the proceeding under review, whether
or not brought to the attention of the
trial court.” Such error may be noticed
whenever it “has or probably has ad-
versely affected the substantial rights
of the petitioner.” Rule 39(k). This
provision of Rule 3%k), for example,
permits review of an issue neither
raised by petitioner nor considered by
the court of criminal appeals.®

Superficially, the “plain error” pro-
vision of Rule 3%(k) might suggest that
there is no need to comply with the rule
to preserve additional or corrected facts
in death penalty cases. That is not the
case, Not all error is "plain error” as
defined by the supreme court.® In Ex
parte Dobard,™ the supreme court li-
mited its consideration of the facts to
those stated in the opinion of the court
of criminal appeals, where Rule 3%k)
was not emploved, and a review of the
record revealed no plain error or defect
in the trial court proceeding. Thus,
Rule 39(k) must be employed to pre-
serve facts for theories of reversal
which do not fall within the ambit of
the plain error rule.

Conclusion

Complying with Rule 39(k) involves
a process beginning in the lower appel-
late court, and continuing in the su-
preme court. [t requires planning and
foresight before filing the petition for
writ of certiorari, Only through dili-
gent and thorough compliance with
the rule can omitted or incorrectly
stated facts be preserved or corrected
to support a theory of reversal. Com-
pliance with Rule 39(k) may mean the
difference between success and failure
on petition for writ of certiorari. O

Footnotes

'A “decision” 18 a court's determination of an
issue considered by it It is to be distinguished
from an “opinion,” which is a court's written
expression of the basis for its decision. A
“Judgment” is a court’s written statement of
the action it orders as the result of its decision.
Alabama Bar Institute for Continuing Legal
Education, Alabema Appellate Proctice, at 133-
37 (1979)

Under Rule 39(c), A.R.AP,, six grounds exist
for certiorart, The first invalves criminal cases
where the death penalty is impased. Here cer-
tiorari is granted as a matter of right. Five
other grounds exist where certiorari may be
granted in the supreme court’s discretion.
These grounds arse in; (1) “decisions initially
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holding valid or invalid a city ordinance, a state
statute or a federal statute or treaty, or in-
itially construing a controlling provision of the
Alabama or federal Constitution™; (2) decisions
affecting a “class of constitutional, state or
county officers™ (3) decisions involving “a
material question . . . of first impression in
Ahhml“ 4 decisions that are “in conflict
with prior decisions of the supreme court or
the courts of appeals™; and (5) decisions “where
petitioner secks (o have controlling supreme
court cases overruled which were followed in
the decision of the court of appeals.” Rule 3%c),
ARAP,

Any “short changing” of the facts by the
lower appellate courts is rare. Traditionally,
both lower appellate courts have been very
conscientious in including within their opin-
ions a full and accurate statement of the perti-
nent facts, Bul in the very nature of the pro-
cess, the non-prevailing party may feel that his
oppoartunity for a full and fair review has been
prevented by an inadvertent omission or by an
error in the lower appellate court’s statement
of facts. Perhaps the most commaon factual de-
ficiency, in wh:hmﬂummthmm
is virtually mandated, is found in “noopinon”
affirmances. See infra note 16,

‘Rule 3900, ARAP.

*Although precedent allows the supreme court
to review the trial court record for a better

understanding of the facts, this is done only to
aid the supreme court in understanding the
lower appellate court’s opinion. Usually this
occurs where the facts are confusing, unclear,
ar undisputed among the parties but not fully
reflected in the opinion of the lower appellate
court, It is not & substitute for compliance with
Rule 3%k}, For the supreme court's employ-
ment of this device see: Ex parfe Peterson, [18
AB.R. 16564 — So2d __ (Ala. 1984); Ex
parte Harris, 428 So, 2d 124 (Ala. 1983); Ex
parie May Refrigevation Compary, 344 So. 2d
156 (Ala. 1977).

*This has long been the rule, even under prede-
cessor rules to the present 3%a). Cofteld v
Stale, 275 Ala. 174, 153 So. 24 252 {1963 Rick-
ardson v, Stale, 215 Ala. 581, 112 So. 193(1927).
™The application for rehearing may be made
separately or may be included at the beginning
of applicant’s briel.” Rule 40, ARAP,

*Rule 39(k), ARAP.

*Although the provision of Rule 3%k} requiring
“references . .. tothe pertinent portions [of the
record on appeal]” has literal application 1o the
petition filed in the supreme court, good prac
tice dictates that such reference be supplied in
applications for rehearing before a lower appel-
late court,

""Cox v, State, 380 So, 2d 384 (Ala. Cr. App.

1980),

Igﬂmm State, 344 So.2d 1243 (Ala. Cr. App.
1 ?

“The language of the rule speaks to an “addi-
tional or corrected statement of facts.™ Rule
J9k), ARAP,

BGwim v Stafe, 425 So. 2d 500 at 510({Ala. Cr.
?ﬁ:m cert, guashed, 425 So. 24 510 (Ala.
WReferring to the opimon of the Alabama
Court of Criminal Appeals in Guwén ». Stale,
note 13, suprg, the supreme court stated, “Be-
cause the opinion states the fact of corrobora:
tion by way of conclusion, our review of that
opinien may be invoked only through ARAP
3%k), which was not utilized in this case.
Thus, this Court cannot be put to a search of
the record to verily or disprove the factual
conclusions stated by the Court of Criminal
Appeals.” Ex parfe Gwin, 425 So. 2d 510 &t
510-11 (Ala. 1983), For a limited exception to
this rule see supra note 5.

BHoward v, Stale, 390 S0, 2d 1070 (Ala. Cr.
App. 1980),

"The Alabama Court of Criminal Appeals ex-
plains that where a case presents no new or
unusual points of law, it may render a decision
without a wrilten opinion. Suftle v. State, 377
So.2d 1121 (Ala. Cr. App. 1979,

THardin v. State, 276 Ala. 406, 162 So. 2d 616
&%{:IM}*M predecessor rule to the present

WEx perrle Drinn, 414 So, 2d 989 (Ala. 1982).
WEx parte Phelps, 339 So. 2d 124 (Ala, 1976).
®n Cax p, State, 380 So, 2d 384 (Ala, Cr. App.
19807, the applicant for rehearing reassigned
all issues previously raised in brief and oral
argument. The Alabama Court of Criminal
Appeals noted the propriety of this action, ob-
serving that because “all grounds assigned as
error on original appeal were considered and
rejected by this court, the [applicant] without
being clairvoyant could only aseert that we
were in error in rejecting each of those grounds
and request that we reconsider each on rehear-
ing.” Cax v, Stale, at 385,

BGrakam v. City of Shefficld, 252 Ala 682, 209
So. 24 291 (1974); Stale v. Parrish, 242 Ala. 7,5
S0, 2d 823 (1941),

H2Ala. Acts 1911, No. 121, p. 95, created the
Alabama Court of Appeals, then Alabama's
only lower appellate court. Section 2 of that act
(later codified in Code 1940, Tit. 13, § 87), pre-
vented the court of appeals from deciding cases
where the validity of a state or federal statute
was in question. In Kendrick v. Boyd, 255 Ala.
53,51 So. 2d 694 (1951), the supreme court held
§ 2 to be inoperative, due to the field of opera-
tion of Code 1940, Tit. 13, § 98

Code 1940, Tit, 13, § 98, originated in Ala.
Acts 1911, No. 524, p. 449, § 1. Section | pre-
vented the Alabama Court of Appeals from
striking down any state or federal statute
without first cerfifying the question involved
to the supreme court and receiving from the
supreme court a decision authorizing a statute
to be struck down, Section 1 survived until
1969, In that year the present courts of cwl
and criminal appeals were created by Ala. Acts
1969, No. 987, p. 1744, which repealed the pro-
visions under which the former court of ap-
peals had operated. Acts 1969, p. 1752, § 34,
fCode 1975, § 12.3:1, ¢f seg.. which provides for
the composition, powers, and jurisdiction of
this lower appellate courts does not contain the
former jurisdictional limitations under Ala.
Acts 1911, No. 121, § 2; and No. 524, § 1. See
stpra note 22,

H'The application of the law to the stated facts
is included in the scope of review.” Rule 39(k),
ARAP.

BRule 30k), ARAP.

™ Ex parie Bennedl, 426 So. 2d 832 (Ala. 1982). In
this case the petitioner attempted, without
complying with Rule 3%(k), to bring before the
supreme court facts which were not contained
in the opinion of the Alabama Court of Civil
Appeals. The supreme court rejected petition-
er's extra {acts, observing: “In reviewing a
court of appeals, we are limited to the facts
stated in that court's opinion unless petitioner
utilizes Rule 3%k). . .. Noattempt was made...
to invoke Rule 3%k}, ARAP. Therefore, we
have considered only those facts included in
the opinion of the Court of Civil Appeals.” 426
So, 2d at 834,

Ry parte Oylen, 440 So, 2d 1177 (Ala. 1983),
**This has been required under predecessors to
the present Rule 3% Evans p. Stale, 268 Ala.
344, 106 So. 2d 834 (1958) (brief which amounts
tonobrief at all is inadequate); Graham v Cily
af Sheffield, 292 Ala. 682, 2969 S0, 2d 281 (1974)
{one-page brief with no authorities cited is
insufficient),

Blackson v. State, 266 Ala. 690, 93 So. 24 808
(1957) (issues not briefed are nol considered);
Gandy v. Slale, 274 Ala. 518, 150 So. 2d 397
{1963} (filing lower appellate court brief in-
effectivel.

“Ex parte Yarber, 437 So. 2d 1330 (Ala. 1983);
Ex parte O'Laary, 417 So. 2d 232 (Ala. 1982),
NCopk v. State, 369 So. 2d 1251 (Ala. 1979}
Harris v, State, 352 So. 2d 479 (Ala. 1977).

2 Ex parte Aush, 431 So. 2d 563 (Ala, 1983).
YFor a discussion of what constitutes “plain
error’’ see Ex parfe Womack, 435 So. 2d 766
(Ala. 1983),

" Ex parte Dobard, 435 So. 2d 1351 (Ala. 1983),
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They've made their move...

The Alabama State Bar Association has
made a decisive move to strengthen the
professional liability insurance pro-
tection available to Alabama lawyers.
The Bar has endorsed a program that

significantly expands liability cover-

age at favorable rates based solely on
Alabama lawyer’s claims experience.

Professional Liability Insurance, Inc.
will administer the new insurance pro-
gram that combines the resources of
two major insurers; Dependable Insur-

ance Company Wnyd’s“tﬁ"mhdﬂn i

anit'syourmove...~

_ fessional liability ins u"ir’-w' program, S—
“Insurance, Inc. . . We have satisﬁed a
effectwe insurance;

~ contact any Alabama independent insur- |
5 hole world of professional insurance
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cle opportunities

7 friday

EMPLOYEE RELATIONS

Cumberiand School of Law, Bimingham
Sponsored by; Cumberfand Institute for CLE
Cradits: 7.0 Cost:'575

For Information: (205) 870-2865

INSURANCE

Montgomerny

Sponsored by: Alabama Bar Institute for CLE
Credits: 63 Cost: 565

For Information: (208) 348-6230

10-14

SOUTHERN FEDERAL TAX INSTITUTE

Hyatt Regericy, Atlanta

Sponsored by: Southern Federal Tax
Institute, inc.

Credits: 34.0  Cost; 5325

For Information; (404) 5245252

12-14

TULANE TAX INSTITUTE

Hilton Hotel, New Orieans

Sponsored by: Tulane University Schoal of
Law

Credits: 19.6: Cost: 5275

For Information: (504) B65-5339

13 thursday

INSURANCE

Huntsville

Sponsored by: Alabama Bar Institute for CLE
Credits: 6.9  Cost: 965

For Information: (205) 348:6230

14 friday

INSURANCE

Birmingham-Jefferson Chvic Center
Sponsored by: Alabama Bar Institute for CLE
Credits: 69 Cost: 565

For Information: (205) 348-6230

20 thursday

PLAINTIFF-DEFENDANT PERSPECTIVES
Caunty Courthouse, Montgomery
Sponsored by: Montgomeny County Bar
Assnriation
Credits: 20 Cost: nones/ mambers:
515/nonmembers
For Information: (205) 265-47493

20-21

PREFARING PERSONAL INJURY CASES
FOR TRIAL

Holiday Inn-Golden Gateway. San Franoisco

Sponsored by: Practising Law Institute

Credits: 13,2 Cost: 5335

For Information: (212) 765-5700

21 friday

COLLECTIONS

Birmingham-Jefferson Civic Center
Sponsored by; Alabama Bar Institute for CLE
Cred/ts: 6:3

For Information: (205) 348-6230

Z tuesday

MARITAL DEDUCTION PLANNING

Cumberland School of Law, Birmingham

Sporsored by: Estate Planning Councll of
Birmingham and Cumberiand
Institute for CLE

Cost: 575

For Information: (205} 870-2865

5 friday

FAMILY LAW

Cumberiand School of Law, Birmingharm
Sponsored by: Cumberiand Institute for CLE
Cost: 575

For Information: {205} 870-2865

12 friday

REAL ESTATE

Cumberland School of Law, Birmingharm
Sponsored by: Cumberiand [nstitute for CLE
Cost: $75

For Information: (205) 870-2865

COLLECTIONS

Chic Center. Monmtgomerny

Sponisored by: Alabama Bar Institute for CLE
Credits: 63 Cost: 565

For Information: (205) 348-6230

15-16

RECENT DEVELOPMENTS IN SECTION
1983 CIVIL RIGHTS LITIGATION

Hotal Intercantinental, New Orleans

aponsored by: Practising Law Institute

Credits: 14.4 Cost:'S250

For Information: (21 2) 765-5700
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18 thursday

REAL ESTATE

Quality Inn, Mobile

Sponsored by Alabama dar institute for CLE
Credits: 6.8 Cost: 575

For Information: (205) 348-6230

18-19

LABOR LAW INSTITUTE

Westin Hotel, Daitas

Sponsored by: Southwestem Legal
Foundation

For Information: (214) 690-2377

19 friday

REAL ESTATE

Civic Center, Montgomery

Sponsored by Alabama Bar Institutefor CLE
Credits: 6,8 Cost: 578

Far information: (208) 348-6230

22 monday

AMENDMENTS TO THE FEDERAL RULES
OF CIVIL PROCEDURE

Sheraton, St Louls

Spansored by: Practising Law Institute

Cost: 5185

Fer Information: (212) 765-5700

25 thursday

REAL ESTATE

Vo Braun Civic Center. Huntsville
Sponsored by; Alabama Bar Institute for CLE
Credits: 68 Cost: 575

For Information: (205} 348-6230

26 friday

REAL ESTATE

Blrmingham-Jefferson Clvic Center
Sponstred by: Alabama Bar [nstitutefor CLE
Credits: 58 Cost: 575

Far Infermation: (208) 348-6230

The Adabama Lawyer

2 friday

LEGISLATIVE & CASE LAW UPDATE
Olympian Spa. Dathan

Sponsored byt Alabarma Bar Institute fon CLE
Credits: 63 Cost: 565

For Information: {205) 348-6230

-

8 thursday

LEGISLATIVE & CASE LAW UPDATE
Quality Inn, Motile

Sponsored bi: Alabama Bar Institute for CLE
Credits: 6.3 ' Cost; 565

For Information: (205) 348-6230

9 friday

LEGISLATIVE & CASE LAW UPDATE

Civic Center, Montgomery

Spansared by Alabama Bar Institute for CLE
Credits: 6.3 - Cost: 565

For/ Information: (205} 348-6230

REAL ESTATE SYNDICATIONS
Cumbertand Schoal of Law, Birmingham
Spensared by Cumberland Institute for CLE
Cost: 978

For Information; (205) 870-2865

15 thursday

LEGISLATIVE & CASE LAW UPDATE

Van Braun Givic Center, Huntsville
Sparistred by: Alabama Bar Institute for CLE
Credits: 6.3 Cost: S65

For Information: {205} 348-6230

15-16

FEDERAL TAX CLINIC

Ferguson Center, Unlversity of Alabama

Spansared by The University of Alabama,
Alabama Society of Certified
Public Accounts and the Alztema
State Bar

Credits: 15.0
For Information: (205) 3486222, ext. 46

ESTATE PLANNING INSTITUTE
Poral-on-the-Ocean, Miami

Sponsared by: Practising Law Institute
Credits: 11.7  Cost: 5325

For nformation: (212) 765-5700

16 friday

LEGISLATIVE & CASE LAW UPDATE

Civic Center, Birmingham

Sponsored by: Alabama Bar Institute for CLE
Credits; 63 Cost: $65

For Information: {205) 348-6230
COMPUTER LAW

Cumberiand School of Law, Birmingham
Sponsored by: Cumberiand Institute for CLE
Cost: $75

For Information: {205) B70-2865

30 friday

END OF YEAR TAX PLANNING
Cumberiand School of Law, Birmingham
Sponsared by: Cumberiapd Institute for CLE
Cost: S75 '

For Infonmation: (205) B70-2865
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in the Conmmunity,

Wi F

Alabama State Bar

Charles Walter Bates ® Birmingham
Wesley George Beinert ® Tuscaloosa
Wilbur Fisk Boswell, Ir. ® Decatur
Sol 15, Brinsfield, v, ® Montgomery
James Johnston Carler ® Montgomery
Robert C, Clingman @ Jacksonville, FL
Adolph Joseph Eagle ® Montgomery

Abraham Gepner ® Atlanta, GA

James M. Gillean ® San Diego, CA

Thomas Heflin Golson ® Montgomery
Winston Francis Groom @ Mobile
Glenn Olean Hall @ Rockville, MID)
Miles 5. Hall ® Montgomery

John (3, Harris ® Montgomery

Karl Cecil Harrison ® Columbiana
Robert Luther Ingalls ® Montgomery
Margaret A. Bell James ® Birmingham

aul William Jevne ® Marengo, 1L

C.ALL. Juhnstone, Jr, ® Mobile

James MeAndrew Junes ® Montgomery

Hugh Kaul ® Birmingham
Joseph |, Levin ® Montgomery

Clyde M. Love @ Florala

Douglas C. MacLeod ® University City,

Winston B. McCall ® Birmingham
Charles L. McGowen ® Birmingham
Pelham Jones Merrill ® Montgomery
Walter James Merrill ® Anniston
Walter Liles Mims ® Birmingham
Howell [). Neshitt ® Marion, IN
Martha Orchard O'Beirne ® Rockaway
James Allan Parker @ Tuskegee

Hallis B, Parrish, Jr. ® Millbrook
Newton Bermjamin Powell ® Decatur

Hugh Reed, Jr. ® Centre

Jeff D, Smth, Jr. ® Huntsyille

John Edward Thornton ® Mobile

ifty Years

is presented this certificate by divection of the
WBoard of Commissioners of the Alabama State Bar

Haysghr ()
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t the State Bar Annual Meet-
ing held in Mobile, the Young
Lawyers' Section concluded a
very active and well-rounded program
for the 1983-84 year. To climax this
year's activities, on Thursday the YLS
held a seminar entitled “Update '84: A
General Practice Seminar.” The semi-
nar was very successful due to the
hard work of Carol Ann Smith, the
CLE chairman, and her committee.
On Thursday night of the conven-
tion, the Alabama Young Lawvyers’
Section in conjunction with the Mohile
Young Lawyers sponsored an evening
of dancing and socializing on the fan-
tail of the USS Alabama. The function
was a huge success in that it not only
drew large numbers of Young Lawyers
(approximately 750 Young Lawyers
and spouses) but many of those attend-
ing the convention itself also joined in
the festivities. A much deserved note

The Alabama Lawyer

“Young
“Lawyer’s
Section

of appreciation should be expressed to
Jim Newman and the Mobile Young
Lawyers for their fine efforts in coor-
dinating this event. It was truly an
outstanding event and one which fol-
lows in the wake of a similarly suc-
cessful function in Birmingham last
year. Hopefully, this precedent will
continue in the future and when the
State Bar Convention is held in Hunts-
ville next year, the Young Lawvyers
will be able to participate in a similar
function.

On Friday afternoon of the conven-
tion, the Young Lawyers' Section met
and held its annual business meeting
at the Riverview Plaza in Mobile. The
election of officers of the Young Law-
vers' Section was held and the follow-
ing officers were elected for the coming
year: President, Robert T. Meadows
II; President-elect, Bernie Brannan;
Secretary, Claire Black, and, Treas-

Members of the Young
Lawvyers" Section col-
lect tickels for the party
an the USS Alabama
during the Alabama
State Bar Annual
Meeting in Mobile.

by Robert T. Meadows [11
YLS President

urer, Charlie Mixon,

In order to do a good job at anything
one must surround himself with good
people. As president my job should be
relatively simple this vear due to the
caliber of the officers who were elected
in Mobile and of the Executive Com-
mittee members who have been ap-
pointed. They are the type people who
will enthusiastically support and as-
sist me in fulfilling the responsibilities
of the office.

During the past several vears the
presidents of the Young Lawyers’ Sec-
tion have done a truly outstanding job.
Most recently Edmon McKinley served
as president, For those of you who do
not know, Edmon devoted an inordi-
nate amount of time to the service of
the Young Lawyers and he is to be
commended for that effort. This vear |
hope that we can involve more Young
Lawyers throughout the state and
thereby make the Young Lawyers'
Section more visible and enlarge the
activities of the Section,

During the first week of August, the
American Bar Association held its an-
nual meeting in Chicago. The Alabama
Young Lawvers' Section had six dele-
gates to that convention, They were:
Tom King, Edmon McKinley, Mac
Greaves, Robert Eckinger, Maibeth
Porter, and J. Hobson Presley, Jr. These
individuals represented the Alabama
Young Lawvyers' at the various meet-
ings of the Young Lawyers' Division
Assembly. They will report to the
Young Lawyers at the first Executive
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Committee meeting in the fall of this
year.

For those of you who are not aware,
Alabama has been, and is, well repre-
sented in the Young Lawyers' Division
of the American Bar Association. J.
Hobson Presley, Jr., was last year's fi-
nance director of the Young Lawyers'
Division and Edmon McKinley, our
immediate past president, is in his se-
cond year as the district representative
to the Executive Council of the Young
Lawyers' Division for Alabama and
Georgia. If any of you would like to
participate on committees of the Young
Lawyers' Division, please convey that
desire to Hobby or to Edmon and Tam
sure either of them will be happy to
assist you in getting involved with the
Young Lawvers' Division. Similarly, if
you have a concern which you feel
should be addressed by the Young
Lawyers' Division, | am certain that
either Hobby or Edmon would be happy
to express that concern to the appro-
priate people.

The upcoming year promises to be a
very exciting one based on the propos-
als and projects which Walter Byars,
president of the Alabama State Bar,
has in the works. In connection with
his work with the Alabama State Bar,
Walter has allowed me as president of
the Young Lawyers’ Section toappoint
a Young Lawyer as a representative 1o
each of the committees which he has
appointed to work on behalfl of the State
Bar. Each of you who are on the State
Bar committess as a representative of
the Young Lawyers’ Section should be
aware that yoursisa highly visible and
highly responsible position. Each of
the members of the committee judges
the Young Lawyers by the tvpe effort
and enthusiasm which vou exhihit on
the committee. Therefore, | would en-
courage each of you to participate as
fully as you possibly can on your
committees.

In connection with the activities of
the State Bar, several new ideas are
expected to generate interest from the
Young Lawyers’ Section and the Bar
as a whole this year. Among those
which impact on the Young Lawyers'
of the state is the proposal which Wal-
ter Byars hopes to implement called
the “Buddy Program.” In this program
experienced lawvers volunteer to as-
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sist Young Lawvers in their geogra-
phical area by providing them with
practical tips and assistance in speci-
fied areas of practice. Young Lawyers
who are not with large firms where
this expertise is readily available will
be able to pair up with that expe-
rienced lawyer on certain matters.
This program should greatly assist the
Young Lawyer and enhance the rela-
tionship between the Young Lawyers
and the Bar as a whole. For those of
you who might be interested in beinga
part of the “Buddy Program"”, [ direct
your attention to the form adjoining
my article, which you can [ill out and
send in to the State Bar if you are in-
terested in participating in this pro-
gram. The Young Lawyers’ Section's
representative on this committee is
Wes Romine of Montgomery, Feel free
to contact Wes if you have any ques-
tions and/or suggestions,

Another matter which should im-

pact on the Young Lawyers of the state
is the updating of the lawver's Desk
Book. This book, as most of you know,
is put oul by the State Bar. In the past
it has included forms, the Code of Pro-
fessional Responsibility, names, ad-
dresses and phone numbers of lawyers
in the state, and other matters. This
book has in the past been given to
Young Lawvers and used as a handy
reference, Its updating should greatly
assist all Young Lawyers. The Young
Lawyers’ representative on this com-
mittee is Frank Potts of Florence, If
any of you have any questions and/or
suggestions concerning this particular
project, please feel free tocontact Frank.

In the upcoming year a committee
formed by Walter Byars named the
IOLTA Committee should draw agreat
deal of attention. IOLTA stands for In-
terest on Lawyers' Trust Accounts, As
some of you may know, other states
have implemented procedures where-
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by various attorneys may participate
in the program by placing their trust
account funds into interest-bearing ac-
counts and using the interest gained
thereon for various projects of the
State Bar or other matters. This is a
very complex area and one about which
you will probably be hearing a great
deal in the future. The Young Law-
yers' representative on this particular
committee is Boyd Miller of Mobile. If
any of you have any questions and/or
suggestions regarding this particular
matter, please feel free to contact Boyd.
In addition to the seminars which
the Young Lawyers will sponsor this
year, we will cosponsor the First An-
nual Cooperative Interviewing Con-
ference with the University of Ala-
bama School of Law and Cumberland
School of Law, This will be held in
Montgomery in conjunction with the
1985 Midyear Bar Meeting, It will en-
able young lawvers seeking jobs to in-
terview with prospective employers at
a place and time convenient to hoth.
As each of you probably know, the
Young Lawyers’ Section is governed
by an Executive Committee of approx-
imately twenty Young Lawyers chosen
from throughout the state who are re-
sponsible for certain significant areas
of the Young Lawyers' activities. [
have recently appointed the Executive
Committee. If there are any of vou who
would like to participate in our func-
tions or assist us in our activities,
please feel free to contact me and [ will
make every effort to enable you to
work with us and to become involved.
In closing, let me say that it is a
distinct privilege and honor for me to
serve as President of the Young Law-
vers' Section during 1984-85. | antici-
pate a very active and fulfilling year
and I look forward to working not only
with members of the Executive Com-
mittee but with as many of you as pos-
sible. It goes without saying that the
work and strength of any organization,
is based on the energy and enthusiasm
of the various members of the Execu-
tive Committee, of those Young Law-
vers who make up the subcommittees,
of the officers of the Section and of
those others of you who desire to get
involved. Based on my knowledge of
these individuals it promises to be an
exciting year. O

The Afabama Lowver
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Bob Cunningham, Jr. —

From Mobile to Maui. ..

Swimming, Biking, Running

by Jen Mowell

pics almost every night for two weeks

doesn't make one a superathlete —
maybe a more wellrounded sporis fan.
What watching these great sportsmen
does, however, is make one aware of the
time and dedication and immense phys-
ical stamina it takes to excel as an ath-
lete. But all athletes were not in Los An-
geles |ast month — one was in Mobile
practicing law and not taking his great
athletic ability that seriously . . . at least
upitil after hours.

Mast people have heard of a triathlon
and some have probably even seen the
event on television, but very few dare to
actually participate. Bob Cunningham,
with the Mobile law firm of Cunningham,
Bounds, Yance, Crowder & Brown, is
one of those lew. In fact, Bob has partici-
pated in seven trathlons since his first
in the summer of 1983,

Just what is a triathlon? Bob explains
that the triathlon is a three event spart

ll‘s too bad that watching the Olym:

involving swimming, biking and running
— in that order. It is timed from the be-
ginning of the swim tothe end of the run.
The distances vary in different triathlons
from the shortest called the "sprint triath-
len” to the “ultradistance triathlon,”
such as the lronman  held annually in
Hawaii,

Although most of Bob's races have
been medivm-distance triathlons, in
January of thisyear Bob participated ina
long-distance triathlon in Maul, This in:
volved a 1.2mile swim in the ocean
(which can be rather raugh), a 56 mile
bike ride, and a 13.1 mile run. When
asked when he stopped to rest, he ex:
plained, “You don't rest. You don't stop.
The idea is to complete jt without stop-
ping . . . after you finish swimming you
have to change into biking gear and
jurmp on your bike .. . and thal's pant of
the race so you try to do that as fast as
youcan.” Bob completed that one in just
over seven hours.

Aftera 1.2 mile sum in the ocean, Bab bikes 56 miles inalongistance

triathlon fnMaul fn Jantarn,

The Alabsrisat Lanovr

Bob gets off to'a good start because
swimming is his favorite ievent — and is
also his strongest event. "Maost people
have trouble with the swimming, ™ says
Bob. "That really s a hang up for a lot of
people, and it's difficult when two hundred
or 5o, somelimes in some of the races,
and you all hit the water at once. If you're
not pretty confident in the water, you can
get scared pretty badly.”

Baob works out at the YMCA, regularly
and swims, bikes, and runs three to four
times aweek, or maybe more depending
on the upcoming race. He also plays
racquetball (which, incidentally, is not
presently a triathlon event), It was at the
“Y" that Bob heard of somebody doing &
triathlon and he wanted to see if he could
do it. He did — and his wife. Joanna,
completed her first sprint trathlon in
Panama City recently,

“. <. after you finish swim-
ming you have lo change
into biking gear and jump
on your bike — and that’s
part of the race so you try
to do that as fasl as you

"

cal.

What about winning? Bob explains
that there are winners in various age
groups. men, women, #ic. "| never have
thought about that much. There are kids
thatdothat — | just try to finish,” saysthe
thirty-eight year old. "Winning is nota big
thing, | don't think, to the vast majority of
people who do it. There are profession-
als that do nothing but work out all day
every day — they're the ones that win
them.”

As for advice to the individual who has
recently been infused with the Olympic
spirit and might want to give a triathion
a8 go... Bob says, "It's not all that difficult
— it's just a matter of training for it, put-
ting in the time. If you don'l like working
out, you wouldn't enjoy getting ready for
one because it does take a Jot of time,
Anybody can do itif you're willing to take
the time." 0
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cAbout Members
cAmong Firms

About Members

John D. Saxon was recently
named by President Reagan to the
President's Commission on White
House Fellowships. Former counsel
to the U.S. Senate Select Committee
on Ethics, Saxon is now director of
corporate issues for RCA

Corparation.

William H. Satterfield, formerly
deputy solicitor of the Department of
the Interior, has been named general
counsel of the Federal Energy Regu-
latory Commission by Chairman
Raymond ], O'Connor,

Madison County District Attorney
Bud Cramer has been named “pub-
lic citizen of the year” by the Na-
tional Association of Social Workers.
He was presented the national award
at ceremonies held on June 11 at the
Hyatt Regency Hotel in Washington.

Vanzetta Penn Durant, a fa-
culty member of the National Judicial
College and the National Conference
of State Legislatures, presented pa-
ternity and child support enforce-
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ment workshops before the South
Carolina Family Court Judges Asso-
ciation in Columbia in May and be-
fore a Texas Legislative Conference
on Child Support Enforcement in
Austin in June. Mrs. Durant also
participated as a panelist at a Sym-
posium on Child Support Enforce-
ment sponsored by the Secretary of
Health and Human Resources in
Washington, D.C., in August.

Among Firms

The law firm of Barnett, Tingle,
Noble & Sexton iz pleased to an-
nounce that James P. O'Neal has
become a partner of the firm and
Roger L. Bates has become asso-
ciated with the firm. Offices are lo-
cated at Suite 1600, City Federal
Building, Birmingham, Alabama
35203, Phone 322-0471.

The firm of Nettles, Barker and
Janecky is pleased to announce that
Reggie Copeland, Jr., has become
a member of the firm and that J.
Stuart Wallace, formerly of the
Birmingham Bar, has become asso-
ciated with the firm. Offices are at
3311 First National Bank Building,
P.0. Box 2987, Mobile, Alabama
J6652, Phone 432-8786,

The law firm of Sirote, Permutt,
Friend, Friedman, Held & Apo-
linsky, P.C., is pleased to announce
the merger of the practice of J. Ma-
son Davis, who is now a member of
our firm, and that Judith F. Todd,
John R. Chiles, and C. Paul Davis
have become members of our firm
and Dale B. Stone, Carol Gray
Caldwell, and Timothy A. Bush
have become associates of our firm.
Offices are located at 2222 Arlington
Avenue South, Birmingham, Ala-
bama 35255, Phone 933-7111.

The members of the firm of
Miller, Hamilton, Snider & Odom
are pleased to announce that Rich-
ard P, Woods, M. Kathryn
Knight, and Carroll E. Blow, Jr.,
have become associated with the
firm. Offices are located at 254-256
State Street, Mobile, Alabama 36603,

Corley, Moncus, Bynum & De
Buys, P.C., 2100 16th Avenue
South, Ash Place, Birmingham, Ala-
bama, takes pleasure in announcing
that James 5. Ward has become a
member of the firm and Mark S.
McKnight has become an associate
of the firm.

The law firm of Stanard & Mills
15 pleased to announce that Ronald
Wesley Farley has become asso-
ciated with the firm. Offices are lo-
cated at Southtrust Bank Building,
Seventh Floor, Mobile, Alabama
36652, Phone 4320701,

Gene M. Hamby, Jr., and Ro-
bert M. Baker are pleased to an-
nounce the formation of a partner-
ship for the practice of law under the
firm name of Hamby & Baker. Of-
fices are at 1205 South Montgomery
Avenue, Sheffield, Alabama 35660,
Phone 383-6797,
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Bill Thompson and Richard
Shoemaker are proud to announce
the relocation of their law offices to

historic “'‘Boxwood" at 406 North
Street East, P.O. Box 1059, Talla-

dega, Alabama 35160, Phone
362-8341.

The Mobile law firm of John-
stone, Adams, Howard, Bailey &
Gordon is pleased to announce that
Bruce P. Ely has become associated
with the firm.

E—

Hand, Arendall, Bedsole,
Greaves & Johnston, 30th Floor
First National Bank Building, Mobile,
Alabama, takes pleasure in announc-
ing that Neil C. Johnston and
George M. Walker have become
partners in the firm and that Kathy
D. Jones has been named counsel to
the firm.

The law firm of Dawson &
McGinty takes pleasure in announc-
ing that Pamela McGinty Parker
is now associated with the firm in
the practice of law. Offices are lo-
cated at 206 South Broad Street, P.O.
Box 100, Scottsboro, Alabama 35768,

Wilson, Pumroy & Bryan, At-
torneys at Law, takes pleasure in an-
nouncing that Bruce N. Adams has
become associated with the firm. Of-
fices are at 1431 Leighton Avenue,
P.0O. Box 2333, Anniston, Alabama

Blanchard L. McLeod, Jr., and
J. Patrick Cheshire proudly an-
nounce their association for the prac-
tice of law under the firm name of
McLeod and Cheshire. Offices
are located at 902 Alabama
Avenue, P.O. Box 656, Selma, Ala-
bama 36702. Phone 8752282,

Daniel M. Gibson, Attorney at
Law, is pleased to announce that
Donna Wesson Smalley will be
associated with him for the practice
of law as of September 10, 1984. Offi-
ces are located at 2918 Tth Street,
Tuscaloosa, Alabama 35401, Phone
758.5521.

The Alabama Lawyer

Robert H. Hood, Cheryl A.
Huie, and Susan M. Ankenbrandt
are pleased to announce the forma-
tion of a partnership for the general
practice of law under the firm name
of Hood, Huie & Ankenbrandt.
Offices are located at 2234 Magnolia
Avenue, Birmingham, Alabama
35205. Phone 252-2490.

George E. Trawick takes pride
in announcing that Ray T. Ken-
nington is now a shareholder of the
firm under the name of Trawick &
Kennington, Attorneys P.C. Offi-
ces continue to be located at Highway
51 North (Clio Road), P.O. Box 47,
Ariton, Alabama 36311. Telephones
are: Ariton 762-2356 and Ozark
774-3175.

Robert Earl Patterson is pleased
to announce the relocation of his of-
fices to 106 South Side Square,
Huntsville, Alabama 35801, Phone
539-3496,

The law firm of Azar, Campbell
& Azar takes pleasure in announc-
ing that Denise Boone Azar has
become an associate of the firm. Offi-
ces are located at 260 Washington
Avenue, Montgomery, Alabama
36103.

Announcements for this
column must be received by the
first day of the month prior to
publication date.






“Recent

sPDecisions

by John M. Milling, Jr.
and David B. Byrne, Jr.

Recent Decisions of the
Alabama Court of
Criminal Appeals

The right to withdraw
a guilty plea

Alston v. State, Bth Div. 952 (June 12,
1984). The defendant pled guilty to
four counts of third-degree burglary.
The trial court sentenced the defend-
ant tosix years imprisonment for each
crime, but ordered that the sentences
adjudged in cases one and two were to
run concurrently as were the senten-
ces in cases three and four. However,
the latter sentences were to be con-
secutive to the first two sentences.
The net result was a total of twelve
years' imprisonment,

Judge Harris, writing for a unanim-
ous court of appeals, reversed holding
that the trial court’s refusal to permit
the defendant to withdraw his guilty
plea after the trial court had refused to
follow the bargained for sentence rec-
ommendation by the state, constituted
reversible error. The court reasoned
that, as one of the inducements for the
defendant’s four guilty pleas, the state
agreed to recommend and did recom-
mend six year sentences to be served
concurrently. The trial court did not
follow the state’s recommendation. In-
stead, the trial court sentenced the de-
fendant toa combination of concurrent
and consecutive six years' sentences

The Alabama Lawyer

which resulted in a total penitentiary
term of twelve years rather than the
six years recommended by the state.
Afterwards, the trial court would not
permit the appellant to withdraw his
guilty plea. This refusal to permit the
defendant to withdraw his guilty pleas
after the trial court had refused to fol-
low the “bargained for” sentence re-
commendation offered the state con-
stituted reversible error.

Recent Decisions of the
Supreme Court of
Alabama—Civil

Certified question . ..
homestead . . . Mobile home
deemed a homestead

First Alabama Bank of Dothan v.
Renfro, 18 ABR 1710 (May 11, 1984). In
a certified question proceeding pursu-
ant to Rule 18, ARAP, the supreme
court was asked whether an unatt-
ached mobile home which is admit-
tedly personalty, but which is a princi-
ple place of residence of an individual,
shall be deemed a "homestead” for
purposes of Sections 6-10-3, 6-10-121,
and 6-10-122, Ala. Code 1975. The su-
preme court answered this question in
the affirmative. Consequently, Section
6-10-3 requires the voluntary signa-
ture and assent of both husband and
wife to any mortgage, deed, or other
conveyance of such mobile home. Sec-

tion 6-10-122 requires that a waiver of
homestead exemption must be by sepa-
rate written instrument subscribed by
the party and attested by one witness.
And, if the subscrniber is married, the
wife must also sign and assent.

The supreme court reasoned that al-
though the aforementioned statutes
did not specifically refer to unattached
mobile homes, it 15 unreasonable to
conclude otherwise since the home-
stead laws were passed to secure tothe
householder a home for himsell and
his family. The supreme court also
noted that in amending Section 6-10-2,
s0 as to include mobile homes, the Ala-
bama Legislature recognized the in-
creasing number of mobile homes as
the principle place of residence and,
therefore, it would be unjust to recog
nize the homestead rights of mobile
home dwellers in Section 6-10-2 and
then deny them the protection of Sec-
tions 6-10-3 and 6-10-122.

Civil procedure...
rule 55 (b) (2) requires an
inquiry to determine
damages

J & P Construction Co. v. Valta Con-
struction Co., 18 ABR 1884 (June 1,
1984). The plaintiff sued for breach of
contract and claimed the defendant
owed $35,000. The defendant failed to
answer and the plaintiff filed an appli-
cation for default with the clerk claim-
ing $42,665. Thereafter, the plaintiff
filed a motion for default pursuant to
Rule 55 (b) (2), ARCF, and the court
entered a judgment by default in the
amount of $42 665. The trial court did
not conduct a hearing to determine the
amount of damages, The plaintiff filed
a Rule 60 (b) motion after the court
denied its Rule 55 (c) motion. On ap-
peal, the supreme court held that the
Rule 6(b) motion should have been
granted for tworeasons. First, the judg-
ment was excessive. The complaint
sought $35,000 and the judgment ex-
ceeded that amount. A default judgment
cannot be entered for an amount greater
than the amount claimed in the com-
plaint. Second, since the claim was not
for a sum certain (i.e., pursuant to Rule
55 (b) (1)), Rule 55 (b) (2), ARCP, re-
quires the court to make an inguiry
into the amount of damages. The su-
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preme court recognized that although
Rule 55 (b) (2) states that the court
*may” hold hearings, the discretion
bestowed by the Rule is not so great as
to entirely vitiate the need for some
sort of inquiry into the amount of
damages claimed.

Civil procedure . ..
workmen's compensation
immunity must be
affirmatively pled under
rule 8 (c)

Bechtel v. Crown Central Petrolenm
Corp., 18 ABR 2018 (June 1, 1984). In a
case of first impression in Alabama,
the supreme court held that the em-
plover's immunity from suit by the
employee under Section 25-5-53, Ala.
Code 1975, is an “affirmative defense”
under Rule 8(c), ARCP, and. therefore,
must be specially pled. In this case, the
defendant raised the immunity by mo-
tion for summary judgment but failed
to plead the immunity as a special de-
fense. The plaintiff timely filed a mo-
tion to strike the defense, and the de-
fendant lailed to amend his plea to set

forth the defense. The tnal court
granted the defendant’s motion for
summary judgment, and the plaintiff
appealed. The supreme court noted
that if the defendant had sought to
amend the plea, the trial court in its
discretion could have granted the
amendment and this problem would
have been avoided,

Domestic relations . . .
child custody . .. parents
burden of proof to regain
custody stated

Ex parte: W. K. MeLendon (MeLen-
den v. MeLendon), 18 ABR 3029 (July 6,
1984). The supreme court granted cer-
tiorari to restate the standard of proof
required of a noncustodial parent
(mother) seeking to regain custody of
her child. The supreme court noted
that for several years, the court of ap-
peals has incorrectly stated that the
parent seeking custody has the burden
of showing a change in circumstances
which adversely affect the welfare of
the child. The supreme court also
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stated that a mere showing that a
change was in the “best interest of the
child” is not the appropriate standard.
Although the child's best interest is
paramount, the parent’s burden is to
prove that the change of custody
“materially promofes” the child's wel-
fare and best interest, i.e., "that she
produce evidence to overcome the ‘in-
herently disruptive effect caused by
uprooting the child." " The supreme
court also noted that although the nat-
ural parent is presumed to be the
proper person to have custody, this
presumption does not apply after a
voluntarily forfeiture of custody or a
prior decree removing and awarding
custody to a non-parent,

Insurance. ..
subjective standard
determines whether an
injury is “accidental”

Alabama Farm Bureau Mutual Cas-
ualty Ins. Co., Inc. v. Dyer, 18 ABR
1918 (June 1, 1984). In this declaratory
judgment action, the supreme court
was asked to declare the proper stan-
dard for determining whether “bodily
injury ... is either expected or intended
from the standpoint of the insured,”
i.e, accidental or intentional. The evi-
dence revealed that the insured delib-
erately pulled a gun from his pocket,
pointed the gun at his brother, pulled
the trigger, and killed his brother.
Farm Bureau argued that the supreme
court had previously approved an ob-
jective standard which amounted toan
objective test of foreseeability. In other
words, since a reasonable and ordinar-
ily prudent person would foresee that
pulling the trigger of a loaded gun
aimed point-blank at another person
would result in injury to that person,
the injury could therefore be “expected
or intended from the standpoint of the
insured.”

The supreme court rejected Farm
Bureau's argument, although it ac-
knowledged that there might be some
confusion due to language in previous
cases. The supreme court held that a
purely subjective standard determines
whether the injury is “expected or in-
tended.” An injury 1s “intended”’ from
the standpoint of the insured if the
insured possessed the specific intent to
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cause the bodily injury. An injury is
“expected” if the insured subjectively
possessed a high degree of certainty
that bodily injury to another would re-
sult. Since the insured and the victim
were brothers and enjoyed a longstand-
ing amicable relationship, and since
the gun was only partially loaded and
the insured seemed shocked after the
gun discharged, the supreme court de-
termined that the trial court could rea-
sonably have concluded that the in-
sured subjectively neither “intended”
nor “expected” the injury.

Landlord and tenant . ..
“unbargained for"”
exculpatory clause in
residential apartment
lease voided

Lioyd v, Service Corp. of Alabama,
Inc., 18 ABR 2093 (June B, 1984). The
supreme court was asked to reexamine
its treatment of exculpatory clausesin
residential leases. The exculpatory
clause relieved the landlord from liahil-
ity for future negligent conduct. The
leased premises had a defective door.
Although being warned of the defect,
the landlord refused to remedy the de-
fect. One day the tenant was assaulted
and raped in her apartment, the rapist
having gained access through the de-
fective door. The landlord pled the ex-
culpatory clause as a defense to the
suit.

The tenant argued that these clauses

aretypically part of adhesive contracts,
that they are not truly bargained for,
and that their enforcement is against
public interest. While refusing to hold
that exculpatory clauses in residential
leases are void per se, the supreme
court did hold that when a tenant can
show that an exculpatory clause in a
residential lease is unconscionable due
to unequal bargaining power of the
parties, the clause is void because it is
contrary o public policy. The landlord
seeking to enforce the clause must
show that the clause was explained to
the tenant and “that there was in fact
areal voluntary meeting of the minds."”

Torts, negligence surveying...
expert testimony normally
required
Paragon Engineering, Inc. v. Rhodes,

18 ABR 1769 (May 25, 1984). Inacaseof

first impression in Alabama, the su-

preme court was asked to consider the
standard of care 1o be exercised by pro-
fessional surveyors and whether ex-
pert testimony is necessary toestablish
the appropriate standard of care. Look-
ing to other jurisdictions, the supreme
court stated that a surveyor is bound to
exercise that degree of care which a
skilled surveyor of ordinary prudence
would have exercised under similar
circumstances. Ordinarily, therefore,
the standard of care can be established
only by an expert witness. The su-
preme court compared professional sur-
vevars to other learned professions.

The supreme court added, however,
that a witness need not be an expert in
the strict technical sense to give tes-
timony as to things which he knows by
study, practice, experience, or observa-
tion on the particular subject.

Recent Decisions of the
Supreme Court of
Alabama—Criminal

Brady is alive in Alabama

Duncan v, State, 18 ABR 3043 (July 6,
1984). The Supreme Court of Alabama
reversed the conviction of the defend-
ant for criminal mischief where the
state withheld exculpatory evidence.
The defendant was convicted of four
charges of criminal mischief in the first
degree based upon circumstantial evi-
dence. He was sentenced as a youthful
offender to concurrent terms of eight-
een months and required to make resti-
tution of one-third of the total amount
of damages as a condition of probation.
The conviction was affirmed by the
Court of Criminal Appeals, and the Su-
preme Court of Alabama granted certi-
orari on the basis of the prosecution's
failure to produce certain laboratory
findings before trial which were excul-
patory in nature.

The evidence presented at trial re-
vealed that the Anniston police had re-
ceived calls indicating that males were
slashing tires at various car dealer-
ships in Anniston, Alabama, When the
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officers arrived at a used car lot, they
observed the defendant and two other
males standing by a van which had
damaged tires. One of the subjects (not
Duncan) dropped an object by the van.
Two knives were found beside it.

The City of Anniston's Police Labor-
atory examined the knives that were
taken from the scene. The laboratory
examination revealed that the black
substance on the knives was inconsist-
ent with or was not rubber from the side
walls of the tires, These laboratory
findings were not produced by the
prosecution before trial,

Justice Embry held that to allow the
conviction of the defendant to stand
when the state had withheld exculpa-
tory evidence, regardless of the reasons
involved, would be a travesty of justice.
The court reaffirmed the mandate of
the United States Supreme Court in
Brady v. Marvland, 373 U.S. 83, 87
(1963) which held:

“The suppression by the prosecu-
tion af evidence favorable to an ac-
cused upon request violates due pro-
cess where the evidence is material
either as to guilt or to punishment,
irrespective of the good faith or bad
faith of the prosecution.”

Interestingly, the Alabama Supreme
Court noted that although Brady does
not require disclosure of such exculpa-
tory evidence before trial, as a matter of
course, such early disclosure is required
if necessary to provide the defendant
with a fair trial. Uniled Stales v. Ells-
worth, 647 F2d 957 (9th Cir. 1981).

The limits of Yarber

Congo v. Alabama, 18 ABR 2107
{(June 8, 1984), The supreme court
granted certiorari in Congo to deter-
mine whether the Court of Criminal
Appeals had correctly applied the prin-
ciples of Ex parte Yarber, 437 So.2d
1330 (Ala. 1983). The supreme court
reversed and remanded the case to the
Court of Criminal Appeals and in so
doing, set out the limits of the Yarber
decision.

In a five to four decision, Justice
Beatty held:

“[A] defendant who has negotiated
a plea bargain with the State is not
automatically entitled to a judgment
based upon that agreement. He does

have the right to have it submitted to
the trial court for that court’s consid-
eration. The trial court is not bound
to accept the agreement. The power
of the trial court to so decide carmies
with it the power to determine wheth-
er or not such an agreement exists
between the State and the defendant.™

In Congo, the trial court found that
no agreement existed, Accordingly, the
decision of the Court of Criminal Ap-
peals finding an enforceable plea bar-
gain was therefore error,

How to preserve instructional
error

Knight v, State, 18 ABR 2081 (June 8,
1984), The Supreme Court of Alabama
granted certiorari in Knight to deter-
mine whether the objections interposed
by defense counsel were sufficient to
preserve instructional error under the
case of Allen v. State, 414 So.2d 989
(Ala. Crim. App. 1981).

Knight was found guilty of man-
slaughter. The evidence was undisputed
that the shooting occurred outside a
nightclub which Knight and his family
were using as their residence. At the
conclusion of the evidence, the trial
court refused Knight's written charge
on self-defense in the defense of one's
home. Following the close of the court’s
oral charge to the jury, the court, out-
side the presence of the jury, sum-
moned both sides to the bench. At that
time, Knight's defense counsel repeated
his request to have the trial judge
charge the jury on “defense of the
home.” The Court of Criminal Appeals
upheld the lower court’s judgment of
conviction based upon the finding that
the defense counsel’s objections to the
court's charge were insufficient to pre-
serve error under Allen v. Stale, supra,
In that case the Court of Criminal Ap-
peals held that the automatic exceplion
to refuse requested written charges no
longer exists and that the aggrieved
party must object and state his grounds
before the jury retires, in order to pre-
serve alleged errors in the trial court’s
refusal to so charge.

In reversing, Justice Almon held that
Knight's defense counsel had made an
adequate objection to the court's oral
charge before the jury retired to con-
sider its verdict by calling to the court's
attention its failure to charge on the

specific principal of self-defense in the
context of the defense of one's home.,
Under the circumstances of this case, it
is apparent that the requested charge
was a correct statement of law and
should have been given. Likewise, the
supreme court held that it was clear
that the trial judge understood the na-
ture of the objection and refused togive
the requested written charge. Under
such circumstances, the defense coun-
sel's intervention was sufficient to pre-
serve the errar on appeal.

Recent Decisions of the
Supreme Court of the
United States

The demise of the fourth
ﬂendmenl exclusionary
e

United States v. Leon, 52 USLW 5155
(July 5, 1984), In Leon, the Supreme
Court held that evidence obtained in
violation of the Fourth Amendment by
officers acting in objectively reasonable
reliance on a search warrant issued by
aneutral and detached magistrate need
not be excluded, as a matter of federal
law, from the case-in-chief of federal
and state criminal prosecutions. In so
doing, the Supreme Court writes yet
another chapter in the volume of Fourth
Amendment law opened by Weeks v.
United States, 232 1U.5. 383 (1914).

Acting on the basis of information
from a confidential informant, officers
of the Burbank, California Police De-
partment initiated a drug trafficking
investigation involving surveillance of
the defendants’ activities. Based on an
affidavit summarizing a police officer’s
observations, an application was pre-
pared for a search warrant to search
three residences and the defendants’
automobiles for an extensive list of
items. The application (affidavit) was
reviewed by several deputy district at-
torneys and a facially valid search war-
rant was issued by a state court judge.
Ensuing searches produced large quan-
tities of drugs, drug paraphernalia and
other evidence. The defendants were
indicted for federal drug offenses and
filed motions to suppress the evidence
seized pursuant to the warrant.

After an evidentiary hearing, the dis-
trict court granted the defendants’ mo-

September 1984



tions to suppress, in part, concluding
that the affidavit was insufficient to
establish probable cause. The district
court recognized that the officer pre-
paring the affidavit had acted in good
faith but the court rejected the go-
vernment s suggestion that the Fourth
Amendment exclusionary rule should
not apply where evidence is seized in
reasonable good faith reliance on a
search warrant, The court of appeals
affirmed also refusing the government's
invitation to recognize a “'good faith ex-
ception to the exclusionary rule.

After granting certiorari Mr. Justice
White, writing for the majority, re-
versed the judgment of the Court of
Appeals, In reaching the result, the Su-
preme Court held that the Fourth
Amendment exclusionary rule showld
nol be applied soas to bar the usein the
prosecution’s case-inchief of evidence
obtained by officers acting in reason-
able reliance on a search warrant issued
by a detached and neutral magistrate
but ultimately found to be invalid. The
question, whether the exclusionary
sanction is appropriately imposed in a
particular case, as a judicially created
remedy to safeguard Fourth Amend-
ment rights through its deterrent ef-
fect, must be resolved by weighing the
cost and benefits of preventing the use
in the prosecution’s case-inchief of in-
herently trustworthy tangible evidence.
The Supreme Court concluded that the
indiscriminate application of the exclu-
sionary rule impeded the criminal jus-
tice system's truth-finding function and
allowed some guilty defendants to go
free.

In applying the societal balancing
test, the Court concluded “that the
marginal or non-existent benefits pro-
duced by suppressing evidence obtained
in objectively reasonable reliance on a
subsequently invalidated search war-
rant cannot justify the substantial cost
of exclusion. “We do not suggest, how-
ever, that exclusion is always inap-
propriate in cases where an officer has
obtained a warrant and abided by its
terms."”

Finally, the Court attempted to sig-
nal some limit to the “good faith excep-
tion” by stating in pertinent part as
follows:

“The good faith exception for
searches conducted pursuant to war-
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rants is nol intended to signal our
unwillingness strictly to enforce the
requirements of the Fourth Amend-
ment, and we do not believe that it
will have this effect. As we have al-
ready suggested, the good faith ex-
ception, turning as it does on objec-
tive reasonableness, should not be
difficult to apply in practice . . . Our
conclusion is that the rule's purpose
will only rarely be served by applying
it in such circumstances.”

The doctrine of Leon extended

Massachusells v. Sheppard, 52 USLW
5177 (July 5, 1984), Massachusctis v.
Sheppard involved the application of
the rules articulated the same day in
United Staes v, Leon, ante, toa situation
in which police officers seized items
pursuant to a search warrant subse-
quently invahdated because of a tech-
nical error on the part of the issuing
judge.

On the basis of evidence gathered in
the investigation of a hemicide in Bos-
ton, a police detective drafted an affi-
davit to support an application for an
arrest warrant and a search warrant
for the search of the defendant's resi-
dence. The affidavit stated that the po-
lice wished to search for certain de-
scribed items, including clothing of the
victim and a blunt instrument that
may have been used on the victim. The
affidavit was reviewed and approved
by the district attorney.

Because it was Sunday, the police
had a difficult time finding a warrant
application form. The detective finally
found a warrant form previously used
in another police district to search for
controlled subslances. After making some
changes in the form, the detective pres-
ented it and the affidavit to a judge at
his residence, informing the judge that
the warrant might need to be changed
further. The judge then signed the
warrant and returned it and the affi-
davit to the detective informing him
that the warrant was sufficient author-
ity in form and content tocarry out the
requested search.

The ensuing search of the defend-
ant's residence by the detective and
ather police officers was limited to the
items listed in the affidavit but did not
coincide with the items listed in the
sparch warrant to be seized. Several
incriminating pieces of evidence were
discovered: thereafter, the defendant

was charged with first-degree murder.
At a pretrial suppression hearing the
trial judge ruled that notwithstanding
the defect in the warrant, the incrimi-
nating evidence could be admitted be-
cause the police had acted in “good
faith” in executing what they thought
to be a valid warrant. The Massachu-
setis Supreme Court held that the evi-
dence should have been suppressed.

Justice White relving upno the ratio-
nale of United States v. Leon reversed
and remanded, The Court pointed out
that the officers took every step that
could reasonably be expected of them.
At the point where the judge returned
the affidavit and warrant to the detec-
tive, a reasonable police officer would
have concluded as the detective did,
that the warrant authorized a search of
the materials outlined in his affidavit.
The Court further reasoned that a po-
lice officer is not required todisbelievea
judge who has just advised him that
the warrant he possesses is proper au-
thorization for him to conduct the
search. Finally, the Supreme Court
concluded that suppressing evidence
because the judge [ailed to make all the
necessary clerical corrections despite
his assurance that such changes would
be made will not serve the deterrent
function that the exclusionary rule
was designed to achieve.

The taint that doesn’t rub off

Segura v. United States, 52 USLW
5128 (July 5, 1984). Acting on informa-
tion that the defendants probably were
trafficking in cocaine from their apart-
ment, New York DEA agents began a
surveillance of the defendants, There-
after, they observed the defendant Colon
deliver a bulky package to one Parra at
a restaurant parking lot, while the de-
fendants Segura and Vidal visited in-
side the restaurants. The DEA agents
followed the receivers of the bulky
package to their apartment where they
were stopped and arrested. One of the
arrestees admitted that he had pur-
chased cocaine from Segura and con-
firmed the delivery of the bulky pack-
age at the restaurant.

The DEA agents were authorized by
an assistant United States attorney to
arrest the defendants and were advised
that a search warrant for the defend-
ants’ apartment probably could not be
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obtained until the following day, but
that the agents should “secure the
premises” to prevent destruction of evi-
dence. Pursuant to that authorization,
the agents arrested Segura in the lobby
of the defendant’s apartment building,
took him to the apartment, knocked on
the door and, when it was opened by
the defendant Colon, entered the apart-
ment without requesting or receiving
permission. The agents conducted a
“limited security check™ of the apart-
ment and in the process observed, in
plain view, various drug parapherna-
lia. Two DEA agents remained in the
apartment awaiting the warrant but
because of “administrative delay” the
search warrant was not issued until
some nineteen hours after the mitial
entry into the apartment. In the search,
pursuant to the warrant, the agenis
discovered cocaine and records of van-
ous narcotic transactions. These items
were seized together with those ob-
served during the security check.

The district court granted the de-
fendant’s pretrial motion to suppress
all the seized evidence. The court of
appeals held that the evidence disco-
vered in plain view on the initial entry
buet not the evidence seized during the
warrant search must be suppressed.
The Supreme Court affirmed.

Chief Justice Burger held that the
exclusionary rule does not apply, if the
connection between the illegal police
conduct and the discovery and seizure
of the evidence is “so attenuated” as to
dissipate the taint, As, for example,
where the police had an independent
source for discovery of the evidence.
Citing, Silverthorne Lumber Co. v
United States, 251 1.S. 385.

The Chief Justice found that there
was an independent source for the chal-
lenged evidence; the evidence was dis-
covered during a search of the defend-
ants’ apartment pursuant to a valid
warrant, The information on which
the warrant was secured came from
sources wholly unconnected with the
initial entry and was known to the
agents well before that entry. Hence,
whether the initial entry was illegal or
not is trrelevant to the admissibility of
the evidence, and exclusion of the evi-
dence is nol warranted as derivative
evidence or as “fruit of the poisonous
tree”
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Prosecutorial misconduct . ..
the application of Blackledge

Thigpen v. Roberts, 52 USLW 4912
(June 27, 1984). The defendant was in-
volved in an automobile accident in
Mississippi in which he lost control of
his car and killed a passenger in a pick-
up truck. Defendant was charged in a
Mississippi Justice of the Peace Court,
with reckless driving, driving while
his license was revoked, driving on the
wrong side of the road, and driving
while intoxicated. Following his con-
viction, he exercised his statutery right
of appeal for a trial de Novo in the
circuit court.

While the appeal was pending, the
defendant was indicted in the circuit
court for manslaughter arising out of
the same accident. After conviction he
appealed 10 the state supreme court,
but his conviction was affirmed. Sub-
sequently, the defendant brought a
federal habeas action in the United
States District Court. The United
States Magistrate recommended that
the writ be granted based upon Black-
ledge v, Perry, 417 1.5, 21 (1974).

The Supreme Court, in an opinion
by Justice White, held that the prose-
cution of the defendant for manslaugh-
ter following his invocation of his stat-
utory right to appeal his misdemeanor
convictions, was unconstitutional as a
violation of due process. Citing Black-
ledge v. Perry, 417 U.S. 21 (1974), Jus-
tice White reasoned that this sequence
of events suggested “a realistic likeli-
hood of vindictiveness.” Under such
circumstances, the Court feared that
the prosecutor who has a considerable
stake in discouraging convicted mis-
demeanants from appealing and, thus,
obtaining a trial de Novo would make
retaliatory use of his power to “up the
ante.” In reaching the conclusion, Jus-
tice White analogized Perry’s plight to
the imposition of a stiffer sentence af-
ter reversal and reconviction.

Double jeopardy does not
attach to a hung jury

Richardson v. United States, 52 USLW
4993 (June 29, 1984). The defendant
was indicted on three counts of federal
narcotics violations. At his trial, the
jury acquitted him on one count but
was unable to agree on a verdict on the

remaining counts. The district court
declared a mistrial as to the remaining
counts and scheduled a retrial. The
defendant then moved to bar the re
trial claiming that it would violate the
double jeopardy clause of the Fifth
Amendment.

On appeal Justice Rehnquist held
that the defendant did not have a vahd
double jeopardy claim. The Court rea-
soned that the protection of the double
jeopardy clause by its terms applies
only if there has been some event, such
as an acquittal, that terminates the
original jeopardy. Neither the failure of
the jury to reach a verdict nor a trial
court's declaration of a mistrial follow-
ing a hung jury is an event that termi-
nates the original jeopardv. Accord-
ingly, the case was remanded to the
District Court for trial by jury.

Supreme court applies
Miranda to misdemeanor
traffic offenses

Berkemer v, McCarty, 52 USLW 5023
(July 3, 1984), A unanimous supreme
court rules that a person subjected to
custodial interrogation is entitled to
receive the warnings set forth in Mi-
randa v, Arizona, 348 U.S. 436 (1966)
even when he is suspected of, or ar-
rested for, a misdemeanor traffic of-
fense. However, the court critically
notes that roadside questioning during
a “routine traffic stop” does not consti-
tute custodial interrogation wnless the
officer subjects the motorist to treat-
ment that renders him “in custody for
practical purposes.” (m]

“Exceutive "Dircctor’s
“Report
{From page 245)

Our annual meetings are one of our
more visible member services. We wel-
come your suggestions to further im-
prove these meetings. Our president is
generally responsible for our theme
and our format. The presidential goal
each vear is to build upon the prior
successes and afford the members not
only a pleasant social activity but a
meaningful opportunity for professional
enhancement, These are your meet-
ings. We covet your attendance. O

— Reginald T. Hamner
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by Kandolph P. Reaves

y previous report was written immediately fol-

lowing the abrupt adjournment of the regular

session., Since that time certain other bills which
passed have been assigned Act numbers and a special ses-
sion has been held. Some of the more important bills passed
are outhined below:

Banking, Commercial and Corporate

The state's interest and usury laws were altered some-
what during the regular session. Code of Alabama 1975,
Section 8-8-5 was amended twice. Section 8-8-5 (a), relating
to loans or credit sales to which usury laws do not apply, was
amended so as to reduce the amount on which interest may
be negotiated to $2,000. The limit was previously $5,000,
Section 8-8-5 (f) was deleted thereby removing the Sunset or
termination date on the provisions of the section as it applied
to loans of $25,000 or more. The Acts amending this statute
are No, 84-308 and No. 84-108 respectively.

Criminal Law and Procedure

Some bills relating to the state’s criminal laws passed
during the regular session. Act No.'s 84-285 and 84-470 relate
to charges of child pornography. Act No. 84471 amends
Code of Alabama 1975, Section 41-16-55 relating to penalties
for violations of the state public bid law. Act No. 84-658
creates the Alabama Crime Victims Compensation Com-
mission.

Of particular interest to young lawyers around the state is

The Alabama Lawver
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by Randolph P, Reaves
and Robert L. McCurley, Jr.

Act No, B4-793 amending Alabama's indigent defense laws.
The hourly rates remain the same. However, in capital cases
or in cases which carry a possible sentence of life without
parole, the limits are now 31,000 for out-of-court work plus
payment for all in-court work at $40/hr. Counsel shall also
be entitled to be reimbursed for any expenses reasonably
incurred in such defense, if approved in advance by the trial
court. Retrials of a case are considered a new case.

The allowable caps on appeals have also been increased.
Now, counsel may bill up to §1 000 for an appeal to the Court
of Criminal Appeals, and an additional maximum of $1,000 if
certiorari is granted to the Alabama Supreme Court.

Domestic

In the July edition, | reported the passage of the 1984 Child
Protection Law (Act No. 84-261) and 5.B. 86 relating tocourt
ordered continuing income withholding. This latter bill is
now Act No. 84-445. Also passed in the regular session were
Act No., 84-244, providing for the enactment of the Alabama
Uniform Parentage Act creating a civil cause of action for the
determination of paternity, and Act No. 84-254 relating w
adoptions.

This act amends Code of Alabama 1975, Section 26-10-5 to
provide for certain rights of natural grandparents. Now, in
cases of adoption by a stepparent or a grandparent only,
visitation rights for natural grandparents may be main-
tained or allowed upon petition for modification at any time
after the final order of adoption 1s entered. Additionally,
upon the death of an adoptive parent or parents, the rights of
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the natural grandparents as to matters of custody may be
considered by the court,

Judiciary

Act No. 84-610 substantially increases the number of cir-
cuit judges in the state as of October 1, 1984. Nine new
circuit judges will be appointed by the governor, The 11th,
12th, 13th, 15th and 28th Circuits will get one new judge
each and the 10th Circuit will get four, A new district judge
slot was also created for Russell County.

Clerks and registers across the state are much happier
following the passage of Act No. 84-731 in the first special
session. Circuit and district clerks received 18.35% pay

raises. Circuit registers received raises ranging from 10% to
34%.

Law Institute Update

by Robert L, McCurley, Jr,

At the Alabama Law Institute Annual Meeting, held on
Thursday, July 12, 1984, in Mobile, Finis E. St. John I of
Cullman was reelected president and Oakley Melton of
Montgomery was reelected vice president. Members of the
Executive Committee for 1984-85 are:

Lt. Governor Bill Baxley
Speaker Tom Drake

Chief Justice C.C. Torbert, Jr.
Senator Ryan deGraffenried
Representative Jim Campbell
Mr. George Maynard

Mr. Rick Manley

Mr. Yetta Samford

Mr. L.B. Feld of Birmingham was recognized and pres-
ented a certificate for drafting Alabama's Non-Profit Corpo-
ration law that was passed during the 1984 Regular Session
and will become effective January 1, 1985,

Representatives Beth Marielta (left) and Michael Ondevdonk
(right) were presented with plaques al the bar s annual meeting for
their sponsorship of the Alabama Non-Profit Corporation Act.
Pictured with them is Bob McCurley, divector of the Alabama
Law Institute. Also receiving plaques werve Representatives Jim
Campbell and Senator Ryan deGraffenried, who are not pictured.
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The status of the following Institute projects are as
follows:

Alabama Rules of Criminal Procedure — These
rules have been pending before the Alabama Supreme
Court since 1977. The rules have been reviewed by the
court and the revised drafts were presented to the court in
January 1983. During the past year, the court adopted
Temporary Rule 15 entitled “Charges: Indictment, In-
formation and Complaint’; Rule 16 "Preparation for
Trial; Pleadings and Motions'"; Rule 17 “Appeal by State
From Pre-Trial Ruling” and Temporary Rule 18 “Dis-
covery,”

Condominium Law Revision — Committee chairman
E.B. Peebles, Mobile, reported that after two vears of
study, the Revised Condominium law should be com-
pleted in early 1985,

Eminent Domain Revision — Associate Director
Penny Davis reported that the initial draft of the Revised
Eminent Domain Code first published in June 1980 has
been redrafted to take into account recommendations
from various lawyers and interested parties. This revi-
sion should be completed by November 1984.

Guardianship Revision — Alabama's numerous laws
dealing with guardianship of minors and other protected
persons are undergoing revision. The committee is dis-
tinguishing between guardianship of the person and con-
servator of the estate, thereby elevating the confusion in
the present law. [t further attempts to simplify guardian-
ship procedure. Mr. Lyman Holland reported that this
committee should complete its initial draft in the fall of
1984.

Adoption Law Revision — The Institute is reviewing
Alabama's adoption laws to determine their adequacy,
Camille Cook of Tuscaloosa has been named chairman of
the committee. This study came at the request of legisla-
tors due to the increasing complexities of the law created
by stepparent and grandparent visitation rights with re-
spect to adoption.

Mortgage Foreclosure and Redemption — The In-
stitute is presently reviewing the present law on this
subject and has named Hugh Lloyd of Demopolis as
chairman of this review committee.

The Institute has just published the third edition of The
Legislative Process: A Handbook for Legislators. Additional
revisions of the Tax Assessors- Tax Collectors Handbook and
County Commissioners’ Handbook will be made in the fall of
1984,

Senator Ryan deGraffenried and Representatives Beth
Marietta, Jim Campbell and Michael Onderdonk were pres-
ented with plaques for their sponsorship in 1984 of the
Alabama Non-Profit Corporation Act. This presentation was
made during the Bench and Bar luncheon at the State Bar
Annual Meeting. O
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The Alabama Securities Act
Meets the
Average Practitioner
[or “Blue Skies Smiling(?) At Me”]

by

R. Frank Ussery

he objectiveof this articleisto

point out how the Alabama

Securities Act (§8-6-1, et seq
Ala. Code 1975) applies to some ordi-
nary transactions that come across the
desk of the practicing lawyer, Securi-
ties law is complex and foreign to the
average practitioner, Rather than mak-
ing the reader an expert, the article
will address the very basics, with a
“GO-FOR-IT" or a “WATCH IT"
thrown in at intervals to either en:
courage a shallow wade in these dark
and murky waters or to warn of the
deep holes that await the unsuspecting
step.

. AN OVERVIEW OF STATE
REGULATION OF
SECURITIES, IN GENERAL,

ANDITS INTERACTION
WITH FEDERAL
SECURITIES LAW

Without getting too technical, it will
be helpful to understand some history
and philosophy behind state securities

The Alabama Lawyer

laws and how they interface with the
federal securities laws, The first such
state law was enacted in 1911 by Kan-
sas, and most states quickly followed
that lead. The acts typically contain:
{1) prohibitions against fraud in the
sale of securities, (2) requirements for
the registration (licensing) of brokers,
dealers and salesmen, and (3) require-
ments for the registration of securities
to be sold in the state. The state secun-

ties acts became known as “Blue Sky
Laws" because they were commonly
referred to as legislation designed to
control “speculative schemes which
have no more basis than so many feet
of blue sky." Hall v. Geiger-Jones Co.,
242 11.5. 539 (1917).

In response to the stock market
crash of 1929, Congress created the
Securities and Exchange Commission
("SEC")toregulate the stock exchanges
and administer the federal securities
act (Securities Act of 1933), which pro-
hihits offers and sales of securities un-
less registered with the SEC, subject
to exemptions for certain types of se-
curities or transactions, The 1933 Act
also prohibited fraud and deception in
the offer or sale of securities. The Se-
curities Exchange Act of 1934, in addi-
tion to regulation of the exchanges, re-
quired disclosure of publicly-traded
companies and regulated brokers and
dealers.

This short history points up the dii-
ference in emphasis between the Blue
Sky Laws and the federal securities
acts: although states do cover the tra-
ditional common stocks and bonds
that are publicly traded, their primary
focus is on the atypical security and
the newly formed company or enter-
prise, whereas, the SEC directs its re-
sources toward regulating national
markets. Also, there is a fundamental
difference in approach to regulation
between the two; the federal scheme of
regulation of securities is guided by a
disclosure standard — i.¢., the issuer
of a security must disclose the terms of
the offering and the risks associated
with the investment; whereas, most

R. Frank Ussery is director of the Alabama Securi-
ties Commuission. He altended the Universily of Ala-
bama, receiving his B.S. degree in 1959 and law
degree in 1962, Previous lo becoming divector of the
Alabama Securities Commission, he was in the pri-
vale practice of law in Monigomery from 1966 lo
1975, served as insurance commissioner from 1969
70 during former Governor Brewer's administra-
tion, and was an assistant aftorney general from
1980-82,



states utilize “merit" regulation,
wherein the state, in addition to re-
quiring disclosure, undertakes to pro-
tect its citizens from fraudulent or
worthless securities. As a result, the
SEC cannot prevent the sale of a secur-
ity (even though the deal is a poor one
with little chance of success)as longas
all the material information about the
deal is disclosed. On the other hand, a
state administrator has the authority
under the “merit" approach to refuse
to allow the public sale of a security in
his state if the deal “tends to work a
fraud upon the purchaser,” "involves
excessive compensation or profits to
the promoters,” or is not “fair, just and
equitable’ to the investor.

Although Alabama has had a securi-
ties act since 1919, the Act in its pres-
ent form was adopted in 1959 and patt-
erned after the Uniform Securities
Act, which is the statutory format in
the majority of states.

II. AQUICK LOOK AT THE
ALABAMASECURITIES ACT

(“THE ACT")

The Act begins with a definition sec-
tion (§8-6-2). Attention is invited to the
definitions of “offer” and “security,”
of which more will be said later
("WATCH IT"). Section 8-6-3 provides
for registration of dealers and sales-
men which we'll overlook for purposes
of this article. Section 8-6-4 provides
that it is unlawful for any person to
offer or sell any security in the state
unless it is registered (procedures for
registration are found in Sections 8-6-5
to 9) or exempted from registration
under Sections 8-6-10 or 11. The re-
mainder of the Act provides for admin-
istration of the Act and contains anti-
fraud prohibitions and liabilities for
violations of the Act ("WATCH IT").

A. About Sanctions

It is important to note three particu-
lar sections of the Act:

The anti-fraud prohibition —
§8-6-17.

“It is unlawful for any person, in con-
nection with the offer, sale or purchase
of any security, directly or indirectly, to:

(1) Employ any device, scheme or arti-
fice to defraud;

{2) Make anv untrue statement of a
malerial fact or to omit to state a
material fact necessary in order to
make the statements made, in the
light of the circumstances under
which they are made, not mislead-
ing; or

(3) Engageinany act, practice or course
of business which operates or would
operate asa fravd or deceit upon any
person.”

The criminal liabilily — §8-6-18.

“{a) Any person who willfully vio
lates any provision of this article shall,
upon conviction, be fined not more than
$15,000.00 or imprisoned no more than
ten years, or both.

= &8

(e} Inany proceeding under this arti-
cle, scienter need not be alleged and
proved in prosecutions involving the
sale of unregistered securities or in the

failure to register as a dealer or sales-
man under this article,”

The civil liability — §8-6-19.

*{a) Any person who:

(1) Sells or offers to sell a security in
violation of any provision of this
article or of any rule or order im-
posed under this article or of any
condition imposed under this arti-
cle, or

i2) Offers or sells a security by means
of any untrue statement of a mate-
rial fact or any omission to state a
material fact necessary m order to
make the statements made, in the
light of the circumstances under
which they are made, not mislead-
ing, the buver not knowing of the
untruth or omission, and who does
not sustain the burden of proof that
he did not know and in the exercise
of reasonable care could not have

WHAT IN THE WORLD IS
MISSISSIPPI VALLEY TITLE
DOING IN BOSTON?

When Timber Realization sold $40
million worth of Mississippi timberland to
a Boston firm, the Boston buyer turned to
Mississippi Valley Title for title coverage.

MVT is the title insurance leader in
this area—and beyond. Because we go
wherever your business takes you.

Mississippi Valley Title Insurance Company

Home Office:
Jackson, MS 39205
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known of the untruth of omission,
is hiable to the person buying the
security from him who may bring
an action to recover the considera-
tion paid for the security, together
with interest al six percent per year
from the date ol payment, court
oosts and reasonable attormeys’ fees,
less the amount of any income re-
ceived on the security, upon the
tender of the security, or for dam:-
ages if he no longer owns the
security.”

The bottom line here is absofufe liabil-
ity, both criminally and civilly, for sales
of unregistered securities by unregis-
tered persons, and conditional liability
for sale of any security (even though reg-
istered or exempt) if the sale was in viola-
tion of the anti-fraud prohibition (§8-6-17)
unless the seller or its agent sustains the
burden of proof of a “due diligence”
defense.

B. About Registration of
Securities

The primary result of registration
under the Act is the development of a
disclosure document that tells the pro-
spective investor all material informa-
tion about the issuer, its business and
the terms of the security being offered.
Securities being registered will be sold
to the general public and, therefore,
both the federal and state acts have
specific and voluminous requirements
for the data supplied. States further
apply the merit standards alluded to
above to these offerings.

C. About Exemptions From
Registration

Every security sold does not have to

Richard Wilson
& Associates

Registered
Professional
Court Reporters

132 Adams Avenue
Montgomery, Alabama 36104

264-6433
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meet this requirement of registration.
Exemptions are allowed at both the
federal and state level. Certain types of
securities are exempted, such as gov-
ernment securities, securities issued
by companies already regulated by
other branches of government (eg.
banks, utilities, common carriers), and,
at the state level, those securities listed
on the national exchanges.

Further, an exemption exists because
of the nature of the transaction in
which the security is offered and sold.
Examples here are certain non-issuer
transactions, mergers, and, of particu-
lar note, sales Lo institutional inves-
tors and limited offerings (finally, a
“GO-FOR-IT"). It is in the realm of
limited offerings that the average law-
yer will come into contact with the
Securities Act.

HI. A TYPICAL FACT

SITUATION

A vear ago, two lellows came into
vour office and asked that you prepare
a simple, §1,000 capital, corporation
which they would own equally and
under which they would manufacture
and sell the ever-popular WIDGET
with $10,000 borrowed from a local
bank. Now they return and explain the
$10,000 bank loan has run out, the
bank has said “no"” to further loans,
and they need to raise $100,000. Your
clients believe they could get several
individual sources of venture capital
— [riends, distributors, matenal sup-
pliers — through sale of additional
stock,

A. The Limited Offering
Exemption

Section 86-11(a) (9) provides an ex-
emption for:

“any transaction pursuant toan offer
directed by the offeror to not more than
10 persons, other than those designated
in subdivision (a) (8) of this section in
this state during any 12 consecutive
months, whether or not the offeror or
any of the offerees is then present in this
state if:

a. The seller reasonably believes that
all the buyers are purchasing for
investment; and

b, No commission or other remun-

eration is paid or given directly or
indirectly for soliciting any pro-
spective buyer.”

The theory behind this exemption is
that registration should not be neces-
sary for such a small, nonpublic offer-
ing, and such a common securities
transaction should not present a trap
for the unwary businessman who has
not retained legal counsel.

So, if the number of persons to be
offered the stock in our example above
is fewer than ten, and the conditions of
the exemption (purchasers have in-
vestment intent and no remuneration
is paid directly or indirectly for solicit-
ing the buyers) are met, then “GO-
FOR-IT"! (But, see “WATCH IT! —
B8-6-17," and "WATCH IT! — other
considerations,” infra).

B. “WATCH IT!" — Section
8-6-17

Even though you've avoided the reg-
istration of securities requirement, you
must still be acutely aware of the anti-
fraud provisions of §8-6-17, which im-
pose liability in the event the securities
are offered or sold through use of an
untrue statement of a material fact or
by omitting a material fact necessary
to make your statements not mislead-
ing. This liability to the investor exists
and continues even though no regis-
tration is necessary with the Commis-
sion. An attorney practicing in this
area will recommend that, even though
no prospectus is required, some form of
disclosure document be prepared that
outlines the facts to which a reason-
able investor would attach importance
in making his investment decision.
Let's look at some of those facts in our
typical situation,

An investor would certainly want to
know about the business of WIDGET,
INC., who is managing the business
and how the ownership is structured.
He would certainly want to know how
many shares are being sold in this
transaction, the price of each share,
how that price differs from the amount
paid by the insiders, and the use of the
proceeds of the offering, A very simpli-
fied information statement might look
like this:
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“Widgets, Inc.("the Company"| is hereby offering 10,000 sharas
ol its common stock at $10 per share.

The offering involves a HIGH DEGREE OF RISK. The Company
is newly formed, has operating losses, and has not yet realized
any income.

THESE SECURITIES ARE OFFERED PURSUANT TO A CLAIM
OF EXEMPTION UNDER THE ALABAMA SECURITIES ACT. A
REGISTRATION STATEMENT RELATING TO THESE SECURITIES
HAS NOT BEEN FILED WITH THE ALABAMA SECURITIES
COMMISSION. THE COMMISSION DOES NOT RECOMMEND
OR ENDORSE THE PURCHASE OF ANY SECURITIES, NOR
DOES IT PASS UPON THE ACCURACY OR COMPLETENESS
OF THIS PRIVATE PLACEMENT MEMORANDUM, ANY REP-
RESENTATION TO THE CONTRARY 15 A CRIMINAL OFFENSE.

The offering will be made by officers of the Company. No one
will receive any remuneration either directly or indirectly for solicit-
Ing any prospective purchases.

Each purchaser must understand that these securities are be-
ing secld to him as an investment, thal there is no market for
securilies, and that the securities are subject to transfer restric-
tions which limit the purchasers' abllity to resell this stock.

RISK FACTORS: (1) The Company is in the development state,
has not yet commenced its full business activities, and ls depend-
enton the proceeds from the sale of securities offered hereby and
for funds to carry oul its planned operations.

(2) At the present time, there is no market for the company's
commaon stock, nor can there be any assurance thata market will
develop atthe conclusion of this offering. Consequently, investors
may not be able to sell any shares purchased,

{3) Substantialdilutlon of the book value of new investors' shares
will immediately oceur, (See "DILUTION™),

(4] Ifall the shares offered hereby are sold, the purchasers of the
shares will have no voice in the management of the company
since the officers, directors and promoters will retain voting con-
tral of the company and its business policies.

(5) Thereis noassurancethatthe proposed plan of business can
be developed in the manner contemplated and if not. investors
may lose all or a substantial part of their investment.

(&) The productto be manufactured and marketed is novel and
unique: There is no assurance of its public acceptability. If suc-
cessful, competitors will enter the market which are larger than
the Company in size and financial resources.

USE OF PROCEEDS: The Company intends to use the proceeds
of this offering to get the business going. The $100,000 will be
spant as follows:

Repay bank loan 10,000
Build first stamping machine 40,000
Expenses of obtaining patent 10,000
Inventory of raw materials 10,000

Operating expenses
{estimated for 1st six months) 10,000
Sponsors' salaries 20,000
$100.,000

Even it the business is successful in the first six months, there
will be a need for additional working capital for continued opera-

tions. The Company will attempt to obtain funds by borrowing
from the bank based upon the initial success or may have to sell
more stock. No assurance-is given of the avallability of financing.
Inability to finance future operations could resull in an investor
losing all or a portion of his Investment.

THE COMPANY: Widgets, Inc. was formed in July, 1983, by AN,
Ventor and Durr T. Mecanick (the Sponsors”) for the purposea of
manufacturing and selling widgets. The Sponsors have deval-
oped a prototype stamping machine that will produce 1,000
widgets a day. The widgel is a curved hook that can be attached
to the nose bridge of a pair of eyeglasses, facilitating the removal
of the eyeglasses by the wearer, particularly where only one hand
is available. Although this is a new product, the Sponsors believe
thatit will be accepted by the eyeglass-wearing public and suita-
ble markets can be developed.

[Explain here about your business plan: availability of raw
materials, negotiations with eyeglass manufacturers, feasibility
studies, marketing strategies, patent applications and rights, etc]

MANAGEMENT: [Here include a resume of the two sponsors]
The Sponsors are the sole stockholders prior to the offering, each
holding 10,000 shares for which they pald $500 each. The Spon-
sors do not presently hold any stock options. The sponscrs will be
paid a salary of $10,000 sach for the next six months.

DESCRIPTION OF CAPITAL STOCK: Widgets, Inc. originally
authorized 10,000 shares of common stock, $1 par; 1,000 shares
were issued to the sponsors for $1,000 cash. On June 25, 1984,
the shareholders increased the authorized stock to 200,000 with
$.05 par, splitting the cutstanding stock 20-1,

Holders of Common Stock are entitled to one vate for each
share held. Shareholders are not entitied to cumulative voling, so
the Sponsors, who will hold the majority of the shares at the
conclusion of this offering, will be able to elect the entire Board of
Directors: Holders of Common'Stock have no preemptive rights to
purchase their respective proportion of shares of any future issu-
ance of the Common Stock.

Dividends may be declared and paid from the Company's capi-
tal and earned surplus. The Company does notanticipate declar-
ing a dividend in the fareseeable future.

The offering is made In reliance Upon an exemption from the
Alabama Securities Act, which severely restricts any transfer of
the shares by a holder.

DILUTION: If all of the shares ofiered hereby are sold, the Spon-
sors, al a costto them of 51,000, will own 20,000 shares (approxi-
mately 66-2/3%) of the Company’s then outstanding Common
Stock; whereas, the new investors will own 10,000 shares (ap-
proximately 33-1/3%) ot the Company's stock at a costto them of
$100,000.

If the entire issue is sold, the net tangible book value of the
Sponsors’ stock will beincreased from $.05 per share to $3.37 per
share-at no additional cost to them; whereas; the new investors
who will pay $10 per share for each share acquired by them will
have a book value of $3.37, thus suffering an immediate dilution of
$6.63 for each share purchased.

ADDITIONAL INFORMATION: Attached is a copy of the Com-
pany's Articles of Incorporation, By-Laws, and financial state-
ment Prospective investors have the opportunity to ask for and
receive any further information they deem necessary.”
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With all due respect to comedian
Steve Martin and the producers of a
funny moviecalled The ferk, our widget
company probably will not get off the
ground. So. I'd probably go back over
this information statement and double
check to see if I'd left out anything that
might be material. Also, this is a very
simple example — as the situation be-
comes more complex, amplification of
the disclosure statement is mandated.

Further, you must recognize that
most entrepreneurs don't like to think
negatively. AN. Ventor and Durr T.
Mecanick, our erstwhile sponsors, will
not want to talk about risk factors
without being stimulated by probing
questions from their attorney who must
objectively put himself in the placeofa
potential investor,

C. “WATCH IT"” — Other
Considerations

I. The burden of proof — When
proceeding with a transaction you be-
lieve to be exempt from registration, be
aware that the burden of proving the

availability of an exemption is upon
the person claiming it (Section 8-6-30).

2. Ten offerees — The importance
of the burden of proof is of particular
importance in the limited offering ex-
emption. If an investor sues for a re-
turn of his money, interest and attor-
ney fees under §8-6-19 claiming he was
sold an unregistered security, you'll
have to be able to document that stock
was afferéd to ten or fewer persons. To
show that fewer than ten actually pur-
chased the stock is not sufficient un-
less the possibility of other offers can
be eliminated. The client must be cau-
tioned and instructed in the need to
keep extremely careful records in this
regard.

The Commission has endorsed pro-
posed legislation to change the limited
offering exemption from an “offeree”
concept to a “purchaser” approach,
wherein the statutory exemption will
be available if a limited number of pur-
chasers result from a nonpublic offer-
ing. This modification should elimi-
nate the confusion as to what consti-
tutes an offer and, hopefully, make

[| Estate planning
[[] Estate
settlement
[ ] Marital dissolutions
[ | Recapitalizations
[ | Employee stock
ownership plans

Introduce
Your Clients
toa )
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determination of fairmarket value of businesses,
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acquisitions

[ | Buy-sell agreements
[ ] Dissident stockholder
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Contact Dr. John H. Davis lll, 60 Commerce St.,
Suite 1407, P.O. Box 2310, Montgomery, AL 36103
(205) 262-6751.
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your wade into the waters of securities
regulation more footsure.

3, The hwelve-month period —
The emphasis here is that the ten
offers "in any period of twelve consec
utive months" does nol mean a ca-
lendar or fiscal year. Thisisa “rolling”
twelve months, and once the offering
starts you should always count back-
wards twelve months from the date of
the proposed sale to determine if the
maximum offers have occurred.

IV. THE TYPICAL FACT

SITUATION ... CONTINLUED

Suppose in determining the plan of
offering it appears certain that the
number of offerees will have to exceed
ten. There are a couple of further steps
you can take to obtain the limited offer-
ing exemption. Section 8-6-11(a) (9), af-
ter establishing the "10 or fewer offe-
ree’’ standard, goes forward to provide
that:

“(%) | TThe commission may by rule
or order, as to any security or tran-
saction or any type of security or
transaction, withdraw or further
condition this exemption or decrease
or increase the number of offerees
permitted, or waive the conditions in
paragraphs a. and b. of this subdivi-
sion (%) with or without the substitu-
tion of a limitation on remuneration.”

A. Regulation D

The Commission has adopted a Rule
830-X-6-.11 toexpand the statutory lim-
ited offering exemption for an offering
that complies with the requirements of
a federal securities law exemption
called Regulation D. This exemption
allows sales to an unlimited number of
“accredited investors” (a defined term
based upon large net worth, income or
amount of purchase) and to not more
than thirty-five purchasers whodo not
meet the “accredited” definition but
who are considered sophisticated.
Regulation D and the Alabama Rule
which coordinates with it, will be over-
looked for purposes of this article.

B. Commission Order Expand-
ing the Limited Offering
Exemption

Many limited offerings will involve



more than ten offerees, but will not
justify the expense or specificity of dis-
closure of a Regulation D filing for ex-
emption. As inour typical example, the
transaction may be an uncomplicated
common stock offering involving a rela-
tively small amount of required capi-
tal. Based upon the particular facts
and circumstances of the transaction,
the Commission has the authority
under the last clause of §8-6-11(a) (9 to
expand the exemption by order for a
particular transaction as well as by
rule for a general type of transaction.

So, here is another way to "GO-
FOR-IT" — if you believe there are
compelling reasons to avoid registra-
tion procedures for your client, a re-
quest can be made to the Commission
for an "Order Expanding the Limited
Offering Exemption” to accommodate
the contemplated securities transac-
tion. In an effort to ease the regulatory
burden of the small businessman, the
Commission has authorized the staff
to use such exemption authority liber-
ally where it appears from the particu-
lar facts and circumstances that invest-
or protection would not be significantly
advanced by requiring registration. The
application for such order is informal
— an explanatory letter is sufficient
(§8-6-11(c) does require a filing fee of
$150).

Some of the particular facts and cir-
cumstances considered by the Com-
mission are; (1) extent of enlargement,
{2) characterization of proposed offer-
ees (will the offering be confined to
persons who already have a personal
or business relationship with the pro-
moters), (3) will an informational doc-
ument be used, (4) complexity of the
transaction, (5) extent of tax conse-
guences (tax shelters should use Regu-
lation D), (6) amount of capital being
raised, (7) whether the offering will re-
sult in creation of jobs or similar en-
hancement of the state’s economy, (8)
and the like,

V., THE NOT-SO-TYPICAL

TRANSACTION

In addition to the typical corporate
finance security that we have dis-
cussed, there are many other instru-
ments which are considered within the

00

definition of a security. If "securities”
only pops into your mind when think-
ing of stocks and bonds, you need to
come to grips with the concept of an
“investment contract.” This term
{which is included in §8-6-2(10) defin-
ing a security) was interpreted by the
United States Supreme Court in its
decision in SEC v. W.J. Howey Co., 328
1.5, 293, 298 (1946), where the Court
said: "“[A]n investment contract . . .
means a contract, transaction, or other
scheme whereby a person invests his
money in & common enterprise and is
led to expect profits solely from the
efforts of the promoter or a third
party.” The Howey case involved the
siale on an installment basis of narrow,
strip-shaped parcels of a planted citrus
grove along with a service contract for
the raising, harvesting and marketing
of the fruit on a common basis with
other similar investors. The SEC con-
tended successfully that such contracts
were securities.

The Alabama Supreme Court adopt-
ed the Howey test in Gallion v. Ala-
bama Market Centers, Inc. 282 Ala, 679,
213 So. 2d 841 (1968), holding that
founder’s contracts issued by the de-
fendant to investors, who in turn deli-
vered discount purchase cards to po-
tential customers of defendant, gener-
ated commissions to the investors asa
result of the investors' efforts and
thereby failed to meet one element of
the Howey test, ie., profits derived
“solely"” from the efforts of others.
However, in Burke v, Slate, 385 So. 2d
648(1980), the Alabama Supreme Court
subsequently modified the "solely” ele-
ment, finding the more flexible criteria
to be:

. o - |Wlhether the efforts made by
those other than the investor are the
undeniably significant ones, those
essentinl managerial efforts which
affect the fatlure or success of the
E'I'I“!'rurl‘.il.'.

Burke involved a franchise scheme
where the investor, as in Gallion o,
Alabama Market Centers, Inc., was re-
quired to exert some effort in the
scheme, although the success of the
venture was completely in control of
the franchisor, The court relented from
the strict test of Galfion and found that

a security was involved. This modifi-
cation of the Howey test had already
occurred at the federal level in such
franchise/pyramid cases as SEC n
Cilenn W, Turner Enlerprises, Inc., 474
Fed 2d 476 (9th Cir. 1973) and SEC v.
Koscol Interplanetary, Inc., 497 Fed 2d
473 (5th Cir. 1974), in which the re-
spective courts read the Supreme Court
in Howey as adapting a more flexible
criteria than the strict application of
the term “solely,”

So, with the four modified Howey
elements of (1) investment of money,
(2)in a common enterprise, (3) with the
expectation of profit, (4) with that
profit to be realized substantially
through the efforts of someone other
than the investor, many investments
come within the definition of a secur-
ity: fractional, undivided working in-
terests in oil leases, cattle feeding pro-
grams, “critter” contracts (where rab-
bits, chinchillas, earthworms, etc., are
sold to an investor with the under-
standing that the seller would provide
a market for progeny, pelts, meat, etc.)
master leases of art works, recordings,
ete., (with the lessor providing distri-
bution outlets), the sale of a condomi-
nium unit coupled with a mandatory
rental pool agreement, are just a few
examples.

Remember, as you develop a feel for
the investment contract concept, that
if a particular investment comes within
the definition, registration will be re-
quired and the antifraud disclosures
implicated. This concept s important
not only to your client who wants to
sell these atypical securities, but to a
client that might have purchased such
an investment. The purchaser will
have available to him the panoply of
civil remedies which we discussed
previously. When you represent the
plaintiff all “WATCH IT"s become
“GO-FOR-IT"s!

VI CONCLLUSION

This article was designed for gen-
eral information and should not be re-
lied upon to solve individual problems.
Hopefully, the information and sug
gestions will remind you to “WATCH
IT!" at the proper time, but to “"GO-
FOR-IT" when appropriate. O
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As One Professional To Another . . .
You deserve the best Real Estate
advice you can get.

You deserve o CCIM who is trained to pro
vide services in selling, exchanging. leas-
ing. managing, developing. financing and
\ syndicating commercial and mvestment

. real estate. There are only a few individu-
\ als in Alabama who possess this high
level of competency. They are o valuable
resource o the real estate investor and
1oy the commercial wser, so look for the
Realtor® with i CCIM designation.

CERTIFIED COMMERCIAL INVESTMENT MEMBER

Compliments of TICOR Tite Insurance Company, Birminghum, Alsbams, Proud Sepperier and Affitiate Member.



1984 Alabama State Bar
Annual

Meeting
Highlights

in Pictures

HLTE"H- where it all happened on July
12, 13 and 14 — the lovely River-
view Plazn in Mobile,

resident Bill Hairston drops by the registration table bright and early Thursday morn-

ing and then opens the annual meeting beginning withthe Update '84; A General
Practice Seminar sponsored by the Young Lawyers' Section. Carol Smith of Birmingham
!illl:r'l-'cd as chairman of the Young Lawvers’ CLE committee responsible for the planning of
the program.

0l HESTIAT

Aitendnnue al the seminar
topped four hundred. It was
said that this was Commissioner
Nelson Vinson's first experience
with CLE.

D ean Charles Gamble was one
of the program speakers on
the seminar agenda.
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con, guest speaker Tim O'Brien,
legal correspondent for ABC, is in-
terviewed by a member of the Mo-
hile press.

4

Bu!m'l.' the Bench and Bar Lunch-

hamp Lyons of Mobile and Billy
Melton of Evergreen chat at the
Bay View Cocktail Supper on the

veranda of the Riverview ., .
vl

. while evervone enjovs the music
of Three on a String. o>

q
N
N\

—mm B [

Lnter Thursday night, the Alabama Young Lawvers’ Section
in conjunciion with the Mobile Young Lawvers sponsored a
party on the USS Alabama with more than seven hundred attend-
ing. Pictured are Alex Zoghby, Cheryl Dumas, Barre Dumas,
Michelle Martin and Koy Schaoll.

Mort Herold
showed at-
tendees tothis Fri-
day morning pro-
Eram o memory

syslem that works.

b

hile commiliee members met for a planning breakiast on Fri-
day morning, the past presidents of the bar enjoved o tradi-
tional breakiast of their own. Pictured are past presidenis John Cad-
dell (1951-1952), Red Clark (1967-1968), Tommy Greaves (1975-
1976), Oakley Melton ( 1979-1980), and Pat Richardson { 1969- 1970},
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ent Henslee gquickly tested that
memaory system. ..

... while Yetta Samford tooka
second to think further.

t the Friday night cockinil reception spon-

— = : 7 4
ill these ladies” spouses remember that they have gone to Point
Clear for the day (o attend a special luncheon and a collectibles
seminar just for them?

« o« Birmingham lnwyer Don Col-
lins speaks with Ralph Maril of
Insurance Specinlists,

Q

ho would pass up a dessert

like this? We can promise

vou that these who came to the

Dessert and Nightcap Party didn’t,

rather, enjoved every calorie of it

« .« « coupled with the magnificence
of pianist Mac Frampton.,

0
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During the Annual Meeting

Convocation, Genernl Hugh
Clausen, Judge Advocate General
of the 1.5, Army, spoke . ..

« v« and several special nwards
were given. Harold Herving, of
Huntsville, and Robert Huffaker,
of Montgomery, were presented
the Alabama State Bar Awards
ol Merit. Pictured (left) is Harold
Heming accepting his awnrd from
President Bill Hairston.

I mmedinte Past President Norborne Stone (lefi) presents the teadi-
tional sterling silver president s plague to President Bill Hairston

und his wife, Weezie.

l

maong those presented certificates for
fifty years of lawvering was Walter L.
Mims of Birmingham.

—

Prﬂideul Hairston then passes the gavel 1o mmediately following the adjournment of the 1984 Alabama Sinte

President-elect Walter Byars (lefi) of Mont- Bar Annual Meeting, President Walter Byars is pictured with newly

gomery, who officially becomes the president of elected President-elect Jim North of Birmingham, and Vice Presidemt
the Alabama State Bar for ihe 1984-85 year. Joe Cassady of Enterprise,
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Opinions of the General Counsel

William H. Morrow, Jr.

QUESTION:

“If an attorney who actively represents one party
in a litigated matter becomes a partner or associate
inalaw firm representing the adverse party, must all
partners and associates of the firm that the attorney
joins withdraw from the case despite (1) the most
careful screening to insure that the attorney joining
the firm has no access to the files involving the case
or discusses the case with any partner or associate
and (2) all parties to the litigation consent to the firm
continuing representation after a full disclosure of
the facts?"

ANSWER:
The firm that the attorney joins must withdraw from the

case and no partner or associate may participate further
therein.

DISCUSSION:
Ethical Consideration 5-15 in part provides:

"A lawyer should mever represent in litigation
multiple clients with differing interests: and
there are few situations in which he would be
justified in representing in litigation multiple
clients with potentially differing interests.”
{emphasis added)

Disciplinary Rule 5-101(C) provides:

"A lawyer shall not represent a party to a cause
or his successor after having previously repres-
ented an adverse party or interest in connection
therewith.”

Disciplinary Rule 5-105(B) provides:

“A lawyer shall not continue multiple employ-
ment if the exercise of his independent profes-
sional judgment in behalf of a client will be or is
likely to be adversely affected by his representa.
tion of another client, or if it would be likely to
involve him in representing differing interests,
except to the extent permitted under DR
5 10a(CL"

Disciplinary Rule 5-105(C) in part provides:

"In the situations covered by DR 5-105(A) and
(B}, & lawyer may represent multiple clients if

he reasonably determines that e can adequatety
rvepresent the inferest of cacl and if each consents
to representation after full disclosure of the
possible effect of such representation on the
exercise of his independent professional jude-
ment on behalfl of each.” (emphasis added)

Disciplinary Rule 5-105(D) provides:

“If a lawyer is required to decline employment
or to withdraw from employment under DR
5-105, or partner or associate of his or his firm
may accept or continue such employment.”

The Code of Professional Responsibility under the section
denominated “Definitions” contains the following:

“Unless the context otherwise requires, wher-
ever in these rules the conduct of a lawver is
prohibited, all lawyers associated with him are
also prohibited,"

The initial inquiry addresses the problem of whether an
attorney could represent one party in a litigated matter after
having previously actively represented an adverse party in
the same matter. It is obvious that the attorney could not.

Although Disciplinary Rule 5-105 does not speak specifi-
cally of the “former client” problem, courts and ethics com-
mittees have expressly or impliedly found that the drafters
of the Code intended to include the former client problem
within Disciplinary Rule 5-105. E.F. Hutton and Co. v.
Brown, 305 F. Supp. 371 (S.D. Tex. 1969); In re Evans, 113
Ariz, 458, 556 P. 2d 792 (1976).

The Office of the General Counsel and the Disciplinary
Commission have made only one exception to the application
of the doctrine of “vicarious disqualification.” As will be
hereinafter noted, the Office of the General Counsel and the
Disciplinary Commission have refused to base a second im-
putation of knowledge upon a first imputation of knowledge.

In the case of G.A.C. Commercial Corp. v. Mahoney Typo-
graphers, 66 Mich. App. 186, 238 N.W.2d 575 (1975), the
Supreme Court of Michigan held that under DR 5-105(D) an
entire law firm was disqualified from representing their
client when during the pendency of litigation it hired an
attorney who represented the opponent in the same case.

In the opinion the Supreme Court of Michigan stated:

“SHOULD A LAW FIRM BE DISQUALIFIED
FROM CONTINUING TO REPRESENT A

CLIENT WHERE, DURING THE PENDENCY
OF THE LITIGATION, IT HIRED AN AT-
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TORNEY WHO REPRESENTED THE OFPO-
NENT IN THE SAME CASE?

| T |he bottom line should always be this: whereit
is a question of ethics, the answer is ‘no.’ There
is no room for ‘close’ questions of professional
propriety, particularly at a time when public
trust in and respect for the legal profession is not
at its highest level," (capitalization added by the
court)

There are a number of other cases with holdings similar to
that in G.A.C. Commercial Corp. v. Mahoney Typographers,
supra.

The Ethics Committee of the Illinois State Bar Associa-
tion heretofore held that a partnership that acquires a
partner from a firm that it frequently opposes in litigation
must withdraw from representation in all cases in which the
new member participated or was familiar with while with
the other firm. However, the Committee further held that
the firm may continue representation in pending cases that
the new partner did not participate in and had no knowledge
of, but the new member might not take part in any such
matters.

Some courts have given a literal and uncompromising
interpretation to the rules of “vicarious disqualification.” In
the case of Westinghouse Electric Corporation v. Kerr-MeGee
Corp., 580 F.2d 1311 (7th Cir. 1978), the court held that
“there is no basis for creating separate disqualification rules
for large firms even though the burden of complying with
ethical considerations will naturally fall more heavily upon
their shoulders:” See also Schloetter v. Ratloc of Indiana, Inc.,
546 F.2d 706 (7th Cir, 1976); N.C.K. Organization, Ltd. v,
Bregman, 542 F.2d 128 (2nd Cir. 1976); Hull v. Celanese Corp.,
013 F.2d 568 (2nd Cir. 1975); Emle Industries, Inc., v. Pa-
lenex, Inc., 478 F 2d 562 (2nd Cir. 1973) and Motor Mari, Inc.
v. Sabb Motors, Inc., 359 F. Supp. 156 (S.D.N.Y. 1973).

Other courts have taken a more liberal and common sense
approach to the problem of “vicarious disqualification.” In
denying a motion todisqualify an attorney the court in Stlver
Chrysler-Plymouth, Ine. v. Chrysler Motors Corp., 518 F.2d
701 (2nd Cir. 1975) stated:

“It is unquestionably true that in the course of
their work at large law firms, associates are
entrusted with the confidence of some of their
clients. But it would be absurd to conclude that
immediately upon their entry on duty they be
come the recipients of knowledge as to the
names of all the firm’s clients, the contents of all
files relating to such clients, and all confidential
disclosures by client officers or employees to any
lawyer in the firm. Obviously, such legal osmo-
sis does not occur. Their mere recital of such a
proposition should be selfrefuting. And a ra-
tional interpretation of the Code of Professional
Responsibility does not call for disqualification
on the basis of such an unrealistic perception of
the practice of law in large firms.”

See also Woods v. Coffinton County Bank, 537 F.2d 804

(5th Cir. 1976}, Infernational Electronics Corp. v. Flanzer, 527
F.2d 1288 (2nd Cir. 1975) and Alegaert v. Perot, 565 F.2d 246

(2nd Cir. 1977).
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In Ethics Opinion 81-557 the Disciplinary Commission
observed:

“We do not feel that your leaving the firmof A, B
et al. and becoming an associate of the firm X, Y
et al. would necessarily require the latter firm to
withdraw from all cases wherein A, B et al,
represent adverse parties. Touncompromisingly
apply the rule would require us to base a pre-
sumption upon a presumption. In other words,
we would have to presume that you acquired all
of the knowledge possessed by every member
and associate of the firm of A, B et al. (a fact
which we know to be untrue). Then we would
have to assume that this knowledge (which you
do not possess) would be irrebutably imputed to
every member and assaciate of the firmof X, Yet
al. (a fact which we know to be untrue)."

The Office of the General Counsel and the Disciplinary
Commission have refused to give a literal interpretation to
the principle of “vicarious disqualification.” We have per-
haps adopted a minority, although we regard as a common
sense, view in this regard.

In Ethics Opinion 83-144 the Office of the General Counsel
and the Disciplinary Commission held that where an attor-
ney had represented the plaintiff and joined the firm repres-
enting the defendant, the firm representing the defendant
was required to withdraw from the case. That opinion in-
volved a fact situation where all the parties would resort to
very careful screening to insure that no facts would be
divulged as between the new member of the defendant firm
and the members and associates of the defendant firm.

MEDICAL & HOSPITAL
MALPRACTICE
PERSONAL INJURY

550 Board Cerlified Medical Experts in all specialties,
nationwide and Alabama, on our Consulting Staff who will
testify. All eminently qualified,

Medical Doctors, Surgeons, Specialists, Osteopaths,
Dentists, Chiropractors, Podiatrists. Psychologists,
Murses, Hospital Administrators, Toxicologists, and
Engineers in all Specialties on our Consulting Staff. All
prepare signed written reports and testify.

Flexible Fee Schedule

Experts guaranteed for meritorious cases

Experience: B years and 6000 cases.

FREE telephone consultation with our Medical Director.
Local Attorney References.

FREE literature, sample expert reports, and Medical-Legal
book by our Medical Director, H. Barry Jacobs, M.D., with
toreword by Melvin Belli.

The Medical Quality Foundation

The American Board of Medical-Legal Consultants
11345 Sunset Hills Road, Resbon, Virginka 22090
(703) 437-2X33

TOLL FREE 800-336-0332

Performance is our standard . . . 4000 sabsfied athorneys can T be wrong
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The present request for opinion adds a new element,
namely, the effect of client consent after a full disclosure.

Three significant factors distinguish this case from those
cases in which client consent after full disclosure has ren-
dered simultaneous representation of parties with conflict-
ing interests ethical. (1) Disciplinary Rule 5-10(A) (B) & (C)
speak of the representation of multiple parties having inter-
est which are conflicting, inconsistent or diverse, None of
these Rules contemplate the same attorney representing
both the plaintiff and the defendant in pending litigation. (2)
Disciplinary Rule 5-105(C) presupposes a reasonable deter-
mination by the lawyer that he can adequately represent the
interest of each multiple client. Obviously, no such reason-
able determination could be made to justify an attorney
representing both plaintiff and the defendant in a litigated
matter. (3) If consent and waiver after a full disclosure is not
significant to permit an attorney to sue a former client on a
substantially related matter, @ fortiori, consent and waiver
after a full disclosure would not permit an attorney tosimul-
taneously represent both the plaintiff and the defendant.

Canon 9 provides “a lawyer should avoid even the appear-
ance of professional impropriety.” Although this is an aspi-
rational goal and not a disciplinary rule for which discipline
can be imposed, your request for opinion which you have
tendered creates a classic example of the appearance of
impropriety.

Client consent in conflict of interest situations can be a
treacherous and dangerous thing, especially, under circum-
stances where the lawyer could not possibly "reasonably

determine that he can adequately represent the interest of
each.” Although all adverse parties to a litigated matter
consent to a law firm's continuing representation of one
adverse party after being joined by an attorney who pre-
viously represented the opposing party, we have no assu-
rance that some turn of events might not prompt one or both
parties to withdraw such consent. This is illustrated by
Informal Opinion 1125 (1969) of the American Bar Associa-
tion Committee on Ethics and Professional Responsibility. A
wife consented to an attorney's representation of a husband
in a divorce action, which representation would have been
barred but for such consent because of a conflict of interests.
The Committee held that the attorney must cease to repres-
ent the husband upon the wife's withdrawal of her consent,
observing:

“We feel that it was unfair for the wife to give
her consent and then withdraw the consent for
the attorney to represent her husband, but even
in view of the unfairness of this action on the
part of the wife, the Committee feels that there
could be a possible conflict of interest and under
the Opinions herein cited, the Committee feels
that it would be to the best interests of all parties
if the attorney withdrew from representation of
the hushand.”

Furthermore, it would be difficult, if not impossible, to
convince the party that does not prevail in the litigation that
the result was not due to information exchanged between
the attorneys involved, a

charged.

Cumberland Legal Research Program

Offering
Practicing Attorneys
Assistance With Legal Research Projects

Projects are accepted during the school terms (including summer) from attorneys who, possibly
because of limited research materials or time, are unable to otherwise obtain needed information. Each pro-
ject is assigned to a Research Counselor (second or third year student) who, after thorough research,
prepares a memorandum presenting applicable law. This memorandum is reviewed by the Research Board
and by the faculty advisor, and upon approval, is sent to the requesting attorney.

Generally, three to four weeks are needed to complete a project. Requests for work should be submitted
accordingly. Research requests will generally not be accepted within three weeks of final exams, but such
requests will be held until the beginning of the next school term if acceptable to the attorney. All projects
should be submitted in the hypothetical with no indication given of the identity of any actual parties in-
volved. To help defray administrative costs, $10 per page or a minimum $20 per memorandum will be

For more information, telephone (205) 870-2714.

Write: Jim Kee, Research Director
Cumberland School of Law
Samford University
Birmingham, Alabama 35229
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Disciplinary
Report

Public Censure

On July 11, 1984, Mobile lawyer Revnolds T. Alonzo,
Jr. was publicly censured for having willfully neglected
a legal matter entrusted to him and having failed to seek
the lawful objectives of a chient, by undertaking to re-
present a client ina workman's compensation disability
case, and then, after failing to settle the matter, having
failed to file suit on the client's behalf before the statu-
tory period during which suit could be filed had expired.

Surrenders of License

On March 2, 1984, the Supreme Court of Alabama
entered an Order accepting a Surrender of License ten-
dered by Clifford B. Wentworth of Hollywood, Flor-
ida. Mr, Wentworth's surrender was made subsequent
to his conviction of a felonious violation of Title 18 of the
1.5, Code.

On July 9, 1984 the Supreme Court of Alabama ac-
cepted the Surrender of License tendered by Elwood L.
Hogan of Mobile County, Alabama. The supreme court
cancelled and annulled Mr. Hogan's license and privilege
to practice law, effective at 12:01 a.m. June 21, 1984, Mr.
Hogan had previously been convicted of a felonious vio-
lation of the United States Code in the United States
Dhstrict Court for the Southern District of Alabama.

On July 9, 1984 the Supreme Court of Alabama ac-
cepted the Surrender of License tendered by James D.
Sullivan of Mobile County, Alabama. The Supreme
Court cancelled and annulled Mr, Sullivan’s license and
privilege Lo practice law, effective at 12:01 a.m. June 12,
1984. Mr. Sullivan had previously been convicted of a
felonious violation of the United States Code in the
United States District Court for the Southern District of
Alabama,

Suspension

Maobile lawyer Walter L. Davis was suspended from
the practice of law in the state of Alabama for a period of
six months, effective June 20, 1984, based upon an order
of the Disciplinary Board finding Mr. Davis guilty of
willful neglect in having failed to pursue a divorce mat-
ter for a client for a period of approximatley eleven
months,

The Alabama Lanyer

Three Alabama and Federal Trial Practice Form
Books Available for Immediate Shipment . . .

00 ALABAMA AND FEDERAL MOTION
FORMS

O ALABAMA AND FEDERAL ORDER AND
JUDGMENT FORMS

O ALABAMA AND FEDERAL COMPLAINT
FORMS

Part of a series of trial practice form books by
Robert Sellers Smith and Joan Mcintyre.

The price of each of these books is $59.95 plus
postage and handling.

MADISON PUBLISHING COMPANY, INC.
223 EAST SIDE SQUARE
HUNTSVILLE, ALABAMA 35801
(205) 533-5040

ALABAMA SAFETY &
7 HEALTH ASSOCIATION

LEGAL SUPPORT SERVICES DIVISION
Consulting, research, evaluation, written opinions
and expert testimony for plaintifi or defendant, in
the areas of occupational safety and health
(OSHA), rraffic safety, public safety and healch,
product safety, employability and disability.
Professional staff, Ph.D. level,

P.O. Box 4765 Birmingham, AL 35206 (105) 320-6244

The Disciplinary Commisslon of the Alabama Stats
Bar having taken under advisement the opinion of the
General Counsel heretofora published in the:July
1884 issue of The Alabama Lawyer for reconsidera-
tion, the enforcement of the provisions of the Code of
Professional Responsibility of the Alabama State Bar
as applied and interpretad in said opinion is sus-
pended for a period of ninety (90) days.

DONE AND ORDERED this 17th day of August, 1984,

ofﬂmﬁllbmamﬂtr
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In
Memoriam

R.B. Barnes, Jr.

Reid Boylston Barnes, Jr., of Bir-
mingham cied on May 13, 1984. He
was eighty.

Mr. Barnes was born in Opelika,
Alabama on August 4, 1903. Heearned
his undergraduate degree at Auburn
University and graduated from the
University of Alabama School of Law
in 1926, He was elected to Phi Beta

Kappa, being the first member admit-
ted to membership while in law school,
and he was, also, a member of Omicron
Delta Kappa.

Mr. Barnes was a partnerin the law
firm of Lange, Simpson, Robinson and
Somerville where he had practiced
since 1930, Barnes served as a law pro-
fessor at the Birmingham School of
Law from 1936 to 1942 when he en-
tered military service as a captain in
the Litigation Division of the Judge
Advocate General’s Department. He
later served as Litigation Officer of the
Fourth Service Command until being
discharged from service as a lieuten-
ant colonel in 1946. For military ser-
vice he received the Legion of Merit
Award.

At his funeral on May 15, 1984, the
Honorable Seyvbourn H. Lynne spoke
these words of his friend:

“When one comes to bid farewell toa
dear friend for half a century strong

emotions surface, softened by his le
gacy of precious memories. As was his
father before him, Reid Barnes was a
gant of the legal profession. In him
were blended a diamond like intellect
and a warm, gentle personality. He
lived and worked on a higher moral
and ethical plane than most of us who
were his fellow laborers. His was the
firm and unpretentious Christian faith
of a patrician southern gentleman.
Today he would have us recall the
words of Tennyson:

Sunset and evening star,
And one clear call for me!
And may there be no moaningof the bar,
When I put out to sea.

“He refused to surrender to the pain
and suffering which he endured with
courage and dignity. All that has passed
away, Hear now the words of another
poet:

When Earth's last picture is painted

and the tubes are twisted and dried,

When the oldest colors have faded,

and the youngest critic has died,

We shall rest, and, faith, we shall

need it —
lie down for an aeon or two,

Til the Master of All Good Workmen

shall put us to work anew.”

Survivors include his wife, Nell
Woodall Barnes; twodaughters, Celeta
Barnes Manley and Lyndall Barnes
Hutchinson; and one son, Reid B.
Barnes 111

10
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J.F. Hinton, Sr.

James Forrest (Jimmy) Hinton, Sr. of
Gadsden died on June 2, 1984. He was
fifty-eight at the time of his death.

Jimmy Hinton was born in Anniston
on December 3, 1925. He attended un-
dergraduate school at the University of
Alabama and obtained his law degree
from the University of Alabama School
of Law in 1948, After graduation from
law school, he moved to Gadsden where
he began a legal practice that spanned
more than thirty-five years. During his
career, Mr. Hinton served as city judge
for the city of Gadsden, municipal
judge for the town of Glencoe and city
attorney for Rainbow City. Through-
out his professional life, he maintained
an active practice in state and federal
courts and was a member of the bar of
the Supreme Court of the United States,
He was a member of the Etowah Coun-
ty, Alabama and American Bar Asso-
ciations. Last vear, his humorous ac-
count of two cases from his early days
of practice, "Pies and Dogs,” was pub-
lished in Litigation magazine, the jour-
nal of the ABA's Litigation Section.

At Mr. Hinton's funeral service on
June the fifth in Gadsden, Judge Cyril
Smith delivered a eulogy in which he
praised Jimmy Hinton's selflessness,
intelligence, wit, compassion and un-
dyingdedication to the practice of law.
Judge Smith noted that, despite a grave
and debilitating illness, Mr. Hinton
continued to practice law and, in doing
so, earned even greater respect from
members of the bench and bar as well

The Alabama Lawyer

as the community at large. Quoting St.
Paul, Judge Smith declared that Jimmy
Hinton had "“run the race and fought
the good fight” in his courageous battle
against cancer.

Mr. Hinton was a member of the
First United Methodist Church in
Gadsden where he taught Sunday
School for many years. His abiding
faith in God, despite a terribly painful
and prolonged illness, was an inspira-
tion to all who came into contact with
him.

All who knew Jimmy Hinton knew
of his great admiration and respect for
less privileged students who, like him-

self, were compelled to support them-
selves through law school by working
alter classes. For that reason, the
James Forrest Hinton, Sr., Memorial
Scholarship has been established at the
University of Alabama School of Law
for deserving second-year students.
Donations can be made to the scholar-
ship fund by writing the University of
Alabama School of Law.,

Mr. Hinton is survived by his wife,
Juanita Weems Hinton, and their three
children, J. Forrest Hinton, a practic-
ingattorney in New Orleans; Paula W.
Hinton, a practicing attorney in Hous-
ton; and Julia A. Hinton, a student in
Mohile,
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(lassified
sNotices

books for sale

FOR SALE: Eight-volume set, OIL &
GAS LAW, Williams and Meyers; puh.
Matthew Bender, 1983 (current). $800,00,
Contact: Marion F. Walker, 608 N. 21st
Street, Birmingham, Alabama 35203 or
call 254-3388.

BENDERS FORMS OF DISCOVERY
(Vols, 1-16; complete set), New cost
S7T000; will sell for 5350.00, Updated
through 1980, Books are in new condi-
tion. Contact Beth Baker at Post Office
Box 416, Fairhope, Alabama 36533, Phone
g928-1355,

FOR SALE; Newly printed and updated
Code of Professional Responsibility of the
Alabama State Bar — Rules of Discipli-
nary Enforcement, Every lawyer should
have one accessible. $1.75 plus postage
(5105 third class, 51.56 first class). Send
check to Alabama State Bar, P.0O. Box
671, Montgomery, Alabama 36101,

positions offered

COMMERCIAL REAL ESTATE ar-
torney to practice in medium sized Mont-
gomery firm. At least three years expe-
rience in commercial real estate required.
Salary commensurate with experience
and academic credentials. Reply to P.O.
Box 4524, Montgomery, Alabama 36103,

SETVices

EXAMINATION OF QUESTIONED
Documents. Handwriling, typewriting,
and related examinations. Internationally

court qualilied expert witness, Diplomate,

American Board of Forensic Document
Examiners, Member: American Society of
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Questioned Document Examiners, the In-
ternational Association for [dentification,
the British Forensic Science Soctely, and
the National Assoctation of Criminal De-
fense Lawyers. Retired Chief Document
Examiner, USA CI Laboratories, Hans
Maver Gidion, 218 Merrymaont Drive, Au-
gusta, Georma J0907. (404) 8604267,

STRUCTURAL ENGINEER/
Consultant/Failure Analyst/Expert Wit-
ness, Ph.D. in applied mechanics. Ala:
bama registered professional engineer,
Experience in codes & standards, produoct
liability, and failure analvsis of industrial
equipment and structures, construction,
maring, pipeling, and pressure vessels.
National/International experience. Dr.
Samuel J. Brown, EE,, QED Corp., P.O,
Box 1275, Crosby, Texas 77532, (713}
328-5538,

TRANSPORTATION ACCIDENT re-
construction: Land-Air-Sea-Rail; Recon-
struction Investigations conducted
throughout the United States to provide
accurale causation analysis to the Judicial
system and Insurance Industry. Regis
tered Engineer — Former State Trooper,
Over 18 vears experience: Courl Consul-
tant —EQualified Court Testimony —
Causation Analyzis — Claims Consultant
— Expert Witness —
Proper Party Liability — Civil Liability
Consultant — Products Liability Consul-
tant. MEMBER: National Society of Pro-
fessional Engineers — Institute of Trans-
portation Engineers — (ITE Accident In-
vestigation Committee member) — Amer-
ican Soctety of Safety Engineers — AOPA
Air Safety Foundation. Philip W. Stuart,
P.E., President, Interstate Investigations
and Consultants, Inc.. 716 Ingleside
Avenue, Tallahassee, Florida 32303, (904)
2227101,

Wrongful Charge —

miscellanecous

CONDOMINIUM WANTED at Colo
rado ski resort during Christmas 1984,
for about 4 people (prefer larger resorl
area). Call Brian Dowling 793-0117.

ALABAMA LAWYER BINDERS:
Mare than 300 Alabama lawyers have
found a convenient way to keep The Ala-
bamta Lawyer organized and accessible for
easy reference or to place in the lobby of
their law office. They have ordered cus-
tom made binders, available for $6.50
each, by writing The Alabama Lawver,
P.O. Box 4156, Montgomery, Alabama
36101, Please include pavment by check.

THE
ALABAMA LAWYER
CLASSIFIEDS

All requests for classified ad
.plan‘mnnnt mus l}‘e submltteﬁ
typewritten and ubjes
approval. Alabama State Bar
members are nut chamd for

per year. Nnﬂm&mh&r advertis
ers must pay in advance and
will receive a complimentary
copy of The Alabama Lawyer in
which their advertisement is
published. Additional copies are

$3.00 plus postage.

RATES:
Members: No charge
Nonmembers: $30 per insertipn

of fuft:.r words or less
.50 per additional word

DEADLINES:

Classified copy and payment
must be received no later than
the first day of the month prior
Lo pubilcatmn date no
exceptions.

Send classified advertising copy
and your check, made out to The
Alabama Lawyer, to:

Alabama anyer Classifieds
¢/0Jen Nowell

*P.0. Box 4156
Montgnmery. AL 36101
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Legal and Financial Printers Since 1910

Experienced, Dependable, Responsible,
Confidential

Prospectuses, Proxy Statements,
Official Statements, Tender Offers,

Indentures and Briefs

BIRMINGHAM PUBLISHING COMPANY

130 South 19th Street
Birmingham, Alabama 35233
Telephone: 205/251-5113
Contact: Harold Fulton, Vice President




It's hard to imagine that your
computer-assisted legal research system
is an anachronism. But the evidence
proves that, il you're not using
WESTLAWTyou're using an outmoded
system,

Let's be specific. Once LEXIS® was
a good system to use. But computerized
legal research has come a long way in
the last ten years, and only WESTLAW
has come along with it.

Consider something as basic as
using Shepard'’s. With LEXIS, it takes
3 steps to obtain Shepard’s listing of a
displayed case. And it can take up to 9
maore steps to see the text of a citing case.

The same operation that took 12
steps on LEXIS takes only 4 steps on
WESTLAW. Why? WESTLAW 'S opera-
tion gives you the flexibility to move
quickly back and forth between data-
bases. This mndom access allows you
to explore more cases, play a few hunches,
and that could make the difference
between winning and losing.

Also, cases on WESTLAW are
preceded by an editorially prepared
synopsis so you can tell at a glance if
the case is relevant to you,

And only WESTLAW has Full Text
Plus with editorial features, synopses,
headnotes, digest topics, and key numbers
to each case, LEXIS offers only full text.

Then, after reading a case, you can
quickly switch to WESTLAW'’S Insta-
Cite "database for acurrent appeals history.
Only WESTLAW offers so many ways
to protect the accuracy of your research.

So don't wait until the middle of a
trial to discover your research system is
outmoded. Call or write for more infor
mation on WESTLAW today.

KEEPING PACE WITH
THE LEGAL MIND

Call “Toll Free 1-800-328-9352 or write: WESTLAW, West Publishing Co., PO. Box 43526, 5t. Paul MN 55164
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