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Tilley's 
ALABAMA EQUIT 

Second Edition 
by Nathaniel Hansford 

The author received his B.S. and LL.B. from the University or Georgia, his LL.M. from the 
University of M"ichigan. fie is a member of the American.., G~rgia, Alaban1a, and 1·usca.,loosa 
Bar Associa1iops. Mr. Hansford is the author of numerous law review articles and he s,:rves as 
a lecturer for <[:LI:,. He has also served as a faculty member for the Alabama Judicial Co/leg . fie 
is current ly ; r.ss,,r of L,,w for the University of Alab;,ma. 

Na1hanie/ Hansford '· revision of Tilley's classic treatise on Alabama equity: Keeps intact th original au thor 's 
superb tX>mprehensivc 1rea1men1; Brings this area up 10 date; Rewrites the book's treatment 10 co respo nd with the 
Alabama Ru les of CJI Procedure; and Each equitable remedy is a separate chapter. " 1985 

For t e practitioner who needs to kn ow about equity practice in Ala a . 

Regularly S45.95 
Special Introductory Offer 

$39.95 

Announcing . .. CANCER 
Causes and Meth ods of Tr eatment 

for Trial Lawyers 
Eliology; Diagnosis; Nu1ri1ion; Thcra~utic Modalities 

0 1985 
by John R. McLaren, B.S, M.D. 

This comprenensive NEW treatise was wriuen by expert John R. McLaren, B.S., M.D.; Direc19r of Radiat ion 
Therapy , Robert Winship Memorial Clinic for Neoplastic Disease, Emory Cljnic; and Professor of Radiology, 
Emory University School of Medicine, Atlanta, Georgia. With contributions from numerous specialists, CANCER 
is a significant source £or non-oncologists, both legal and medical. 

The book covers causative factors, nutrition, pathology, imaging of cancer, surgical treatment, radiation therapy, 
chemotherapy , hypcrthermia, immunotherapy, and pediatTic oncology. It contains over 100 illustrati ons, grap hs 
and tab les. Glossar ies appea in selected chapters and at the end of lhe book. Frequent cross-references arc made 
to re levant ill'Jstrations am\1 lions. All of.<1hc~fea "rt1res are'-des1gnedi0Cl arify"lhniseussion "'rtnd facilitate 
comprehension;of the subject wh ich is very lmpon anl for this quick ly developing, apposite field. 

With CAN0£ R as a 100)( yo\! will be rcpr senting your client from the most knowledgeable , up-to-date position 
possible - an adva't1tagc,you can' t afford I pass up' 

The Alabama lawyer 

Regu larly $99.95 
Special Introduct ory Offer 

$89.95 

For fast, efficient service call our toll-free WA TS: -.•1' 
1-800-241-3561 
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President's Page 

T
wo of my heroes and former presi
dents of this bar, Bill Hairston and 
Norborne Stone, separately ha11e 

warned me thal lhis page presents a 
wonderful opportunity for the president 
of 1he Alabama State Bar to display his 
ignorance to I/Nery lawyer in the state. 

this bar from promol1ng. in a general 
fashion, the administration of jusiice in 
Alabama. As officers of the court, we not 
only have the right, bu1 are charged with 
che duty, of improving the delivery of ul
timate Justice. 

Taking that advice generally and kJ,o,.y. 
ing it was meant for someone else, I re
call that the French lawyer and philos
opher, Michel de Montaigne, in his Es
says noted in 1580 1hat the most accurate 
observations and comments most often 
were made by 1hosc ignorant of their sub
ject because cl~ and experienced peo
ple interpret and alter rather than report. 
Therefore, being at least partially quali
fied and recalling my ancestor Hilliard 
B. Black's\varning 10 say linle and wrile 
less, I n01v report. 

SCRUGGS 

I personally have been very pleased 
with the intelligent, open-minded and 
"1!11-reasoned comments I have receh<ed 
from Alabama lawyers on all sides of 
this issue. The public has been subjected 
to a barrage of misleading and some
limes ludicrous statements from interest 
groups on both ends of the spectrum, 
and it Is up to us to help lhe parties 
charged with final responsibility in this 
area to define the uuth so ultimate policy 
decisions may be made on fact, noc 
fright. 

ll is worthwhile at the beginning or a new bar year to 
identify the immedla1e areas of concern and put in place 
a crisis management system for what we belieNe will be 
the major areas of rncM?ment affecting the profession. 
There are four Immediate problems/opportunities the bar 
must continue to dea l wi1h in the shon run. 

The first, the issue of "tort reform;• is nalional in scope, 
and legislation is a1 1he threshold In Congress, the Alabama 
Legislature and the legislatures of most slates. The views 
of this bar are as diverse as the issues. This is not a trade 
association and, based on the decisions involving other 
bars, Falk v. Srate Baro( Michigan, 305 N.W. 2d 201 (Mich. 
1981); Arrow v. DOlv, 636 F. 2d 287 (10th Cir. 1980); Ar
fOIV v. Dow, 544 F. Supp. 458 (D.CN.M, 1982); Romany 
v. Co/egio De Abogados De Puerto Rico, 742 F. 2d 32 (lsl 
Cir. 1984); Petition of Champman, 509 Atl. 2d 753 (N.H. 
1986); and Keller v. State Bar of California, 226 Cal. Rp. 
448 (1986), we are prohibited from mosl aC1ivi1ies having 
a direct influence in the content or outcome of such 
legislation. That does llOI mean, ~1!t, that the Alabama 
State Bar cannot be a whide for the dissemination of facts 
abou t the complex issues and certainly does not prohibit 
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The second Issue Is "specialization:• By 
virtue of an opinion of the Alabama Supreme Court in 
Allen W. Howell vs. Alabama Slate Bar. the bar must pre
senl to lhe coun a meaningful response relalive to per
mitting lawyers to ad,1!rtise their expertise in certain 
specialties. Note here that lawyers may specialize in any 
fashion they wish, and there has never been any rule 
against any form of specialization; 1he focus of the case 
is che advertising of a specialty or of some accomplish
ment suggesting expertise or specialization. 

The immediate problem is that there Is not a national 
or regional certifying board having the respect and stand
ing 10 certify specialists, with the possible and traditional 
exceptions of the admiralty, patent and trade marl< prac
tices. Unlike our comrades, the physicians, who have var
ious examinations and boards such 11s the American Col
lege of Surgeons, I here are no 1rue counterparts in the le
gal profession and may neNer be such. Surgery is surgery 
in Louisiana or Vermont. Standard examinations in such 
fields as engineering and medicine obviously have uniform 
application in the United States, but both substantive law 
and procedures vary dramatically from state to state. 

The ultimate choice may be whecher to abandon any 
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rule ag.,inSI advenising a speclahy or 
adopting a series of state board examina
tions a lawyer must pass successfully In 
order to advcnise a specialty in this state. 

The third issue, lawyer advertising In 
general, Is reaching a crossroads. The 
Uniled States Supreme Court, In cases 
directly Involving lawyer advertising. 
Bates e1 al. v. Srate Bar of Arizona, 433 
U.S. 3S0 (197 n; In Re R.MJ., 455 U.S. 
191 (1982); and Zauderer v. Office of 

Ductp/inary Counsel of the Supreme 
Court of Ohio, 471 U.S._ 85 L. Ed. 2d 
652, also in cases involving generic ad
\'l!rtislng. is edging closer 10 an essential
ly unlimited right of commercially free 
speech. Rules lnl<Olving pre-publication 
review also are under fire and having a 
chilling e((ect on free speech. 

In the future ,ve may be unable, con
stitutionally, 10 review lawyer ad,'l?rtlslng 
material prior to publication, or to ha\<e 
any supervision of the content of adver
tising by lawyers except after the lact, and 
then only to punish lawyers whose adver-
1lsemen1s are deceptive, misleading or 
factually Incorrect. This is a poor result 
from the standpoint of the bar, the 
general public and the lawyer who adver
tises, because it offers no guidelines and 
no control, except subsequent pun
ishment. 

Perhaps the United St.ates Supreme 
Coun will chisel a deOnitl\'C mark on 
lawyer ad\'Crtising. 1 hope, short of total 
commercially free speech. In the mean
time, your bar must come 10 grips with 
this problem. 

On a much more mundane and practi
cal 1-1. the fourth Issue, malpractice in
surance co.1!r.lge for lawyers, is in a state 
of disarray. Companies enter and with
draw from the market regularly, policy 
provisions are changed, renewals are de
clined, coverage shrinks and premiums 
increase. The sole praciitloners and small 
firms h<l\'e premium levels that are shock
ing while large Orms and some special
ists cannot obtain complete coverage at 
any price. It is a two,fold problem of cost 
and stability in the market 

'Ne ha\'I? been and are continually 
studying three possible solutions. The, 
first is 10 Ond a domestic company to 
write the policies directly, keeping pre
miums, coverages and the underwriting 
standards constant for several years. The 
second is to find reinsurance on the Lon
don market with a domestic company 
handling underwriting and claims, gi.,. 
ing essentially the same stability and 
fixed cost The third possibility, offering 
the best solution albeit at the higheg cost 

,§ , :i==? 
UNITED COMPANIES 

ANANCIAlCORPORATION 

REALLY GOOD NEWS 

in time and effon, ,s the creation of a cap
tive insurance company owned by the 
lawyers In Alabama. 

This obviously would require subston
Lial capilalizaiion in addition 1.0 higher 
Initial premiums, but the experience In 
other stales has been constant policy pro
visions, fairly uniform underwriting stan
dards and relailvely reasonable pre
miums. Even with the capti11e company, 
howl'\'l?r, ,1!ry large firms and Orms en• 
gaged in securities and bond work still 
might be a1 the mercy of aberrant market 
trends. 

On balance 1hen, It readily can be seen 
we hallC four dragons al the door. all of 
which hal/1? raised their heads within the 
last 12 months. A substantial amount of 
work already has been done under the 
leadership of Jim North on all four of 
these areas, and certainly some or all of 
these problems may remain for rT"f suc
cessor, Ben Harris. The speed and 
momentum at which these problems are 
developing require our immediate anen
tion and best efforts, but the other line 
commlnee work and progress of the bar 
must not be neglected. 

• 
-William 0. Scruggs, Jr. 

Here's a lender making 20 year loans with FIXED lnlerest rates. Not variable , FIXED FOR 20 YEARS 
Commercia l - Investment loans, first mortgages . 

Properties : Office build ings, shoppi ng centers , light Industria l. New construcllon , rehab. properties or 
~~b uil~~ s. ' 

Bankers: We can prov ide Forward Commitments . up to one year in advan ce, for permanent loans to 
coveryourconstructlu nl oans. 

United Companies Is a one-billion dollar , financial company listed on AMEX. 

Phone: 
(205) 979-0367 

The Alal><1ma Lawyer 

Andrew T. Graybar, CCIM 
Southcrest Bldg., Suite 201 
1025 Montgomery Highway 

Birmingham, AL 35216 
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Executive Director's Report 

This and That 

Almost loaded! 

W e're almost loaded! It has 
been a long and personnel--in
tensive operation; however, 

the bar's IBM 36 computer becomes 
more uselul every day. We anticipate be
ing fully operational within the next 
month. 

A final request for personal data has 
been sent to approximately 1,000 of our 
8,00~ lus members who have not sub
mitted their information forms. The 
1986-87 Alabama Bar Directory will be 
printed from comp uter-generated copy, 
and while we want to have a complete 
listing of members, the failure to submit 
personal data could result in your not be
ing included . 

Lawyer referral records, admission ap
plications, law student registrations, dis
ciplinary function records, mandatory 
CLE records and bar census data are now 
retrievable. 

I am particularly proud.of the staff ac
ceptance and training efforts to become 
computer literate. Mary Lyn Pike super
vised the installation, programming and 
loading of the system, and Margaret 
Boone was designated the systems op
erator and coordinated staff training. 
Vivian Freeman oversees system opera
tions at the Center for Professional Re
sponsibility. We all should be grateful to 
them lor the 100 percent-plus efforts they 
gave. 
Gel captured 

The prolessional liability insurance cri-
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sis has not been solved, unfortunately. 
No single issue has consumed more bar 
leadership time over the last six months 
than this. I feel as though I have spoken 
to most of you personally in seeking to 
solve your problems. Invariably, the sug
gestion has been made to form our own 
"captive" or mutual. . . like the doctors. 

Your board of commissioners autho
rized a study of this action, and a con
sulting firm with such experience will be 
engaged. The survey or the membership, 
seeking detailed data, is an essential part 
of the start-up effort. We must have your 
cooperation in supplying the information 
so proper actuarial and underwriting de
cisions can be made. 

This is going to require a financial 
commitment of each member. Capital
ization in the amount of two and one
hall to three million dollars will be re
quired before the first policy can be writ
ten. This effort requires a minimum of six 
months, under the best of circumstances. 

I hope when you read this, a new en
dorsed E&O program will be in place. 
A 100 percent re-insurance slip and 
fronting company has been acquired, 
and contractual details are being worked 
out as I write. 

In spite of our present d ifficulties, I am 
aware ol only two firms who have been 
unable to get coverage. In each case 
prior or pending claims had an adverse 
impact on these applications. The avail
ability or coverage has been a primary 
concern; however, the premium quotes 

HAMNER 

have not been those desired in most 
cases. Unlike a year ago, I believe things 
will get better before getting worse. 
Office checkup 

Two firms already have used the ser
vices ol our office consultant, Paul Born
stein or Office Technology Associates, 
Inc., and they were pleased. Neither was 
a large firm; they were the smaller firms 
the Economics of law Committee hoped 
to see benefited by the services. A re
quest form for the consulting services is 
on page 259 of this issue. You may wish 
to review the in-<lepth article on this ser
vice in the May Alabama Lawyer, pages 
14f>.t47. 
Are you a member? 

Alabama lawyers have held one of the 
highest percentages of state membership 
in the American Bar Association. We 
consistently ranked in the top ten states. 
We ranked 13th al the end of May 1986, 
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up from 17th a year ago. 
Over one-half of the lawyers in the 

United States belo ng to the ABA, and it 
rightfu lly cla ims to be the voice of the 
legal profession in America . 

Benefits of membership are numerous. 
Insurance program savings alone allow 
you to recoup your annual membership 
dues, and the publicatio ns are mo re 
"bread and butter'.!oriented than in the 
past. 

Fred Helmsing of Mob ile is our Ala
bama membership chaim1an and James 
Anderson of Montgomery is the Young 
Lawyers' membership chairman . If you 
are not an active ABA member, (3,654 
Alabama lawyers are), consider j oining . 

I do not agree w ith all positions taken 
by the ASA; however, I dou bt many of us 

MCLE News 
by Mary Lyn Pike 

Assistant Executive Director 

MC LE Comm ission 
Gary C. Huckaby of Huntsville is the 

newly-elected chairman of the MCLE 
Commiss ion. New members are Lynn 
Robertson Jackson of Clayton and Rich
ard H. Gill of Montgom ery. Returning 
members are Phillip E. Adams of Opeli
ka; Wade H. Baxley of Dothan; Francis 
H. Hare, Jr., of Birmi ngham; Ben H. Har
ris, Jr., of Mobil e; John David Knight of 
Cullman; and H. Wayne Love of Anni s
ton. 

Important CLE rule and regulation 
changes 

During the last year the MCLE Com
mission, board of bar commissioners and 
Supreme Coun of Alabama have consid
ered and appl"O\.W se":!ral changes in the 
rules and regulations governing MCLE in 
Alabama . See 47 Alabama Lawyer 114 
(1986). 

The mo st important changes ease the 
burden of CLE recordkeeping and repon
ing for attorneys and their secretaries. Al
though the dead line fo r attending 
courses remains December 31, the dead
line for fil ing reports of attendance has 
been extended to January 31 to avoid the 
year-end rush and panic regarding the re-

The Alabama Lawyer 

agree with every decis ion of the groups 
to which ,ve belong. 

I have applications available upo n re
quest at the state bar headquaners. 

Best ever? (Certai nly the biggest) 
The many compliments I received on 

the 1986 Annua l Meeting are gratify ing. 
The section leaderships should be jus.ti 
fiably proud of their "all-day'' effon; the 
overflow crowds told the story of their ex
cellent programming. "Update '86" will 
be a tough act to follow, and "Popsie'' 
Mille r's '86 encore was superior. 

The Wynfrey and the Galleria were 
superl Pre-registrants numbered 605 law
yers (a record) while 200 more registered 
dur ing the convention-ano ther record . 

pons. Any attorney filing after January 31 
w ill be requi red to pay a late filing fee 
of $50. 

To accomodate those attorneys who do 
not earn 12 CLE credits in a calendar 
year, the court has adopted a deficiency 
plan procedure. Indiv idual and specific 
plans for attending approved courses be
tween January 1 and March 1 may be ac
cepted if filed with the commission by 
January 31 and accompan ied by a $50 
late compliance fee. 

Attorneys not fil ing repons of compli
ance or defic iency plans by January 31 
will be certi fied to the disciplin ary com
mission, and no extensions of the dead
lines can be given. 

Beginning January 1, 1987, sponsors of 
approved CLE courses w ill be required 
to report the attendance of Alabama at
torneys. Not intended as a "polic ing" 
procedure, the requi rement will give the 
MCLE Commission the abili ty to gener
ate ind ividual transcripts of cou rses at
tended at the end of 1987. Attorneys 
merely sign them if they are correct or 
amend them if not. 

This recordkeeping burden has been 
shifted to the state bar as a service 10 its 
members. There will be no auditing or 
dou ble-checking. and the commission 
w ill continue to operate on the honor 
system. 

July Commission meeting 
The commissio n met July 16 in Birm

ingham and took the follow ing actions: 
1. Granted a waiver of CLE requi re-

Mobi le wi ll be the location of the 1987 
annual meeting- July 15-18, 1987. We 
will return to the Wynfrey and Birming
ham in July 1988; those dates w ill be July 
20-23. Huntsville wi ll host the 1989 con
vention. 

Finall y 
I have been receiving more requests for 

prospective employees than t have can
didates. Do not forget our placement ser
vices. If you would consider a career 
change, please send a current resume 
w ith salary ranges, geographic considera
tions and area practice preferences. All 
placements are handled in the strictest 
confidence. • 

-Reginald T. Hamner 

ments to an attorney reti red from the 
practice of law due to physical disabil ity; 

2. Awarded half.credit under Regula
tion 4.1.12 for a seminar enti tled "Effec
tive Use of Paralegals;" and 

3. Deel ined to accredit a seminar 
focused on getting and keeping good 
cl ients. • 

Wedo more 
than print the law

we put ii 
into perspective ... 

... both In our law books and our 
computer data service 

Whe1her 11'$ ALR. Am Ju,. VSCS L Ed-or 
VERAl.EX .. , our new computer assisted ln1orma1lon 
reoitv81 sr,siem-yo ur r8$earch will go fas1er and 
more ell;c en Uy With t,.ewyer, Co-op in your library. 

Our saw bOOks and out compu1er research service 
aro mt1'10 to mtth wilh each 01her an4 yo1.1r needs. 
LOl your LCP top,esen131lvo thow you what's 
i,oss1bl6 tt.nd aflord•bto in i.Qal ~rch. 

Here's what theLC.PTotal Client•SOrvlce Wbtory& 
offers the Alabama anomey. 
LCP klcallz.ed books for Alabama: 

~~bl~~~':7o!.UZ11':~r!:'~~C!vi! 
LCP nollonal booll,: 
AmJut2d 
Am Jur L<!lg&) Fom1• 2d 
Am Jvr Pltading a. 

PfllClllco F"orms 
kn J\lr Proof Of ftctl 
A,n Jut Trial, 
Al.R$y,1em 
U.S. Suprel'l'lt c.oun 

tltooi1$, L l;(j 
Contact your LC-P representative: 
Ctfltr .. AWIMII NOf11'!wfl1 All bl,111,1 
8ri11n ~oou Cl\lrltt t. Ji;Cktr&Ol'I 
(205) B-11,Q.4$ (Ol!I) 799,2599 
$0!.rltl ~ I R1,1t"II Coul'>ly 
.. 0o,,.. "'""' - . (205) 1182-01~ (,COi) •28-!"500 

"1111 lHE l .AWVERS CO•Onl!ATIVE P\18U $HIHG CO, 
~ I B1Md1119, ffOdl1!1lt1t,HevvVOr'i 14694 

LCP 
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Legislative Wrap-up 

Federally Mandat ed Stat e Legislation • 
Al each legisla1lve session, sr.i1e legislatures are 1old 

"you must pass this bill, ii is required by federal law," 
Moreover, they are told that failure to enact these "man
dated" laws may result in 1he loss of federal funds. Wilh 
" Gramm-Rudman" culS already occurring. si.ues can Ill 
afford 10 lose additional funding. Consequenlfy, as 1he 1et
lslatures plan for 1he budgeting periods they must an1ici· 
pate any funding cuts and make Informed decisions as 10 
receiving federal funds. 

In order for stales 10 comply wilh federal manda1es 1hey 
must be aware the federal law exists. Presently, there Is 
no $Ingle source idenllfylng or compiling these mandated 
laws for the federal govcrnmenl or the slates. In fact, most 
agencies do not even havl! a list or the major federal 
sta1u1es within their own Jurisdiction requiring s1a1e ac-
1lon. In many cases a state Orst learns of a federal man
da1e when a federal agency no1,nes a stale that the state 
is out of compliance with the federal law and the sme 
legislature must pass a ~1a1u1e or lose federal funding. 

Federally mandated stale! legislation usually appears In 
one or rour forms: 

( 1) Compulsory lcglslo1lo11 clnuses In federal s1a1mes, 
directing stites 10 comply under the threat of civil or 
criminal penalties (I.e., the Equal Employment Opponunlty 
Act of 1972); 
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(2) Legislation requirements which apply generally 10 
recipients of federal gr~nl> lurthenng national, social or 
ecooomic policies ti.e., envuonmental pmlOClion and non, 
discrim,nalioo laws); 

13) Legislalioo not requiring compliance, but imposing 
financial sanctions, such M reduction or elimination of 
funds ror certain programs 1f 1hc staie does not comply 
(I.e., Emergency Hlghw,,y Energy Conservation Act of 
1974); 

(4) Partial pre-emp(ion laws establishing basic policies, but 
permitting administrative responsibility 10 be delegated 
10 Slates if 1hey meet nauooally determined cood111ons or 
candaods (i.e., Waler Qu~llty Act ol 1965, Cle.in Air Act 
\mendments of 1970). 

This is not a problem for the s1ates when an issue is high
ly publicized (e.g., 1he 55 mph speed limit); however, 1t 

by Robert L. Mcc urley, Jr. 

is a problem wi1h more obscure federal laws (e.g., 1he 
Wholesome Poultry Products Act of 1 %6) . 

The National Conference ol State Legislatures looked 
into the possibiliiy of Identifying legislation requiring since 
legislatures to take some action. 

Our first thought was to require the superintendent of 
documents 10 send a copy of all public laws to the 
secretary of mte of all 50 states. This option, however, 
was abandoned because: 

(11 Most secreiary ol >late offices do not have the sophisti• 
cation required to analyte federal legislation; 
(2) 11 would be Impossible lor any sta1e office to dlssec1 
a three-inch tax ac1 or• supplemental appropriation act 
,vith a legisla1lve "rlclt!r''; nnd 

(3) II is inefficient to have each state do what could be 
done at the federal level. 

Next looked ,n10 was lhe possibility of providing for the 
identification or federally manda1ed state legislation in 1he 
legislative process. However, before a bill becomes a law, 
it does not receive 1he 1ype of substantive analysis neces· 
sary 10 identify ii as requiring state action. Bills receive 
only a cursory examinalion by the Congressional Research 
Service pursuanl to the "State and Local Cosl Estimate Ac1 
or 1 961," P.L. 97-108, requiring the Congressional Bud gel 

Robert L. McCurley, Jr., Is 1110 
director of the Alabama Low 
lnsrltute at the Un1Verslty ol 
Alabama. He received his 
undergraduate and law 
degrees from the Urwerslty 

Sep1ember 1986 



Office 10 prepare fiscal notes for bills 
which ha11e an impact on states or local
ilies ol more 1han S200 million. More
over, it would be more efficient to iden
tify the leglsla1ion a1 the l)(Jblic law stage, 
as opposed 10 1he bill stage. since ap
proximately S percent ol 1he bills be
come law. For example, the 98th Con
gress introduced 12,201 bills and passed 
only 623 public laws. 

We lound 1here 10 be no correspond
ing deposi1ory lor acts in 1he federal 
system similar 10 a sta1e's "secretary ol 
state" office. 

Once a bill passes bolh houses of Con
gress It goes IO ~ appropriate Senate or 
House Enrolling clerk; hO\-'er, no sub
stanti11e analysis is performed by the le
gal counsels al 1his stage. 

After 1he presiden1 signs the bill imo 
law, the original goes to the national 
archh1!S. A copy goes 10 the superlntend
eo1 of documents, who supplies slip laws 
10 1he various agencies and depository 
libraries. Ano1her copy goes 10 1he law 
revision council ol the U.S. House of 
Represen1a1i11es ror incorporation into the 
U.S. Co(/e. Again, a1 this stage no 
substanti11e analysis is performed by any 
or these organizations. 

By process ol elimination, the best 
group to iden1ily lederal mandated leg
islation is the agencies: the only place 
where subs1amlve analysis is done. Every 
federal law goes to a lederal agency for 
implementation and enforcemen1, with 
the Department of fuslice as the catch
all. The agencies seemed to be the easi
est place 10 1rack laws requiring state 
acllon. 

Using as a starting point a 1984 report 
enti1led "Regula1ory Federalism: Policy, 
Process, Impact and Reform;' published 
by lhe Advisory Commission on lntergO\'
emmental Rela1ions, 1he Nalional Con
rerence ol S1.a1e legislatures with the 
assis1ance of the White House Office on 
tnlerg(M!(llmen1al Affairs contac1ed each 
federal department and agency. The de
partments responded with 12 of them 
listing 145 actS requiring action on behalf 
of the states. The vast majority of these 
mandates ha,,e be.en required since 1972. 

Each agency ideniifled 1he state com
pliance requiremen1s of the laws under 
1heir jurisdioion, and 1he results were 
compiled in the following manner. The 
laws requiring some stale acrion are ar
ranged according to the agency respon-

The Alabamo Wwyer 

sible for 1he law's enforcement. Each en
try contains the following informalion: 

(1) aet naroo-publ,c law number 
(2) United Srares Code citation 
Cl) appropriare sea,on requiring state 

action 
l~) one-line desc11pc,on al subjec1 

mane, ol required legislarion 

This compilation is published by the 
National Conference of State Legislatures 
and is available to all 50 s1a1es 1hrough 
the NCSl!s "Legisnet" computer system. 

The insriture's study was conducted for 
1he Alabama Legisla1ure and National 
Conference or State Legislatures. Assist
ing In this project were Deborah Steel
man, director of the White House Office 
or lnteig<M!rnmental Alfairs; Gordon 
Martin, assistant to Senator Howell Hef
lin; and Bob Goss, director, state-federal 
services, National Conference of State 
Legislatures. • 

'This a11icle 1, 1hc lnirodu<"tlon 10 a cpmpila-
1/on prepared by 8ob Mr:Curle,: directat; Al
abama Law ln,llruu,, which ls being pub
lrshed .u • ${.Jre-fc<kral Issue Briel of the 
NaaonJI Confc<Mce of Slate l.eg/sla1Ures, 
W.Uhrng!On, DC. 

SAVE 30-60% 
* * * 

USED LAW BOOKS 
* * .. 

• West • Lowyers Coop • Harrison 
• Matthew Bender• Callaghan• Others 

WE BUY - SELL - TRADE 

Law Book Exc hange 
P. 0. Box 17073 

Ja ckso nville, FL 32216 
1-800-3 25-60 12 

COLUMBUS CLAIMED 
THE NEW WORLD 

AND THOUGHT 
THATWAS ENOUGH! 

MlsslnlpplValleyTillolnsuronc.Company 
Home Offlct. Joelcool\ "" -'Ml(IIIW__,~ .... ~A~tlMl'WIIIIQIO 
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When It Comes To Legal Software 
You Be The Judge 

FILE SETUP 

• Unlimiled Clients , Matters. Timekeepers. SeNloes and Transactions. 
• Alphanumeric coding lor Cllents, Malters, Timekeepers end Services. 
• Must PRE-DETERMINE file s,zes and PRE-ALLOCATE disk storage. 

TIME ENTRY 

• Fast data entry wllh automaue duplicatron ol repe111111e fields. 
• Ability to revlow AU data Input BEFORE updating Illes. 
• Ability to enter next monlhs llmeslips BE.FORE bllllng out previous months work . 
• Disunguish between dlllerent types of producllvo ond non-billable lime. 

BILLING 

• 5 different Pr&-bllllng Reports to suit your lirm·s needs. 
• Ability to bill work by attorney, bill cycle and cut-oll dale. 
• Over 125 dllferen1 formats 
• Mulllple Matters on same Client bill or boll Manors separately. 
• Ability to partially bill work in ptocess . And advance bill. 
• Ability to set up unique billing rales for any Client or Matter. 
• Automatic recurnng retlllner charges, 
• Consolidate selec1od services and expenses on the Sta1emenL 
• Wrile up/downs au1omohcally calculated from ac1ual boll amount. 
• Balance Forward or Open llem presenlallon on pasl-due slatements. 
• Au1omatically purge de1all activity after It has been bi lled out, 
• Ability to pay bills out of lhe Trusl Account And reconcile the Accoun t 10 the 

bank statement 

MANAGEMENT AND FINANCIAL REPORTIN G 

• Ability to p<int report$ at ANY time ano to REPRINT repons from a pnor penoo . 
• Group clients by responsible or ong,na1,ng partner lor reporting . 
• Analysis of fees by b1ll1ng attorney, producing ettorney. client or area of law. 
• Ability to compare employee cost lo work billed out. 
• Ability to BUDGET and SCHEDULE allorneys lime and charges. 
• Interface to GENERAL LEDGER and ACCOUNTS PAY ABLE. 

HARDWARE AND SUPPORT 

LAWPAK 

,J 
,J 
No 

,J 
,J 
,J 
,J 

,J 
,J 
,J 
,J 
,./ 
,J 
,J 
,J 
,J 
,J 
No 
,J 

,J 
,J 
,J 
,J 
,J 
,J 

• Locked Into a speclllc computer or operating syslem. No 
• Training and support available by lhe people who wrole lhe software. ,J 
• DEMONSTRATION SYSTEM AVAILABLE SO THAT 1 CAN JUDGE FOR MYSELF? ,J 

Approved By The American Bar Asso ciation 

OTHER 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
0 

0 

0 
0 

0 

0 

0 

LA WP AK software is designed to run on the IBM 
PC/XT and PC/ AT, most DOS based micros and on all 
Data General multi-user systems. 

For more information .. j-9 •Y5TEMS 
call or write: ~OWTIONS,INC. 
P.O. Box 23027 I Jackson , MS 39225-3027 I (601) -352-0934 
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About Members, Among Firms 
ABOUT MEMBERS 

John W. Parker, formerly a member 
of the firm of McFadden, Riley and 
Parker, is pleased to announce the 
opening of his office for the practice 
of law. His address is 4332 Boulevard 
Park South, Suite D, Mobile, Alabama 
36609. Phone (205) 341-1020. 

• Tommy Nail, formerly assistant dis-
trict attorney for Jefferson County, is 
pleased to announce the opening of 
his office in associa tion with Arthur 
Parker and Bill Dawson, at Suite 210, 
Frank Nelson Building, Birmingham, 
Alabama 35203. Phone (205) 324-
9517. 

• 
Albert E. Byrne takes pleasu re in 

announcing his retirement, effective 
June 30, 1986, as vice president and 
trust officer of First Alabama Bank af
ter 25 years of service and his entry 
into the private practice of law as a 
sole prac titioner at his residence, 
#12 Came lot Apanments, Dothan, 
Alabama 36303. Pho ne (205) 793-
8267. • Henry D. Binford is pleased to an
nounce the open ing of his law office 
at 119 South St. Andrews Street, Doth
an, Alabama 36301. Phone (205) 
793-7771. 

• 
Michael s. McNair, formerly of 

Noojin & McNair, PC, announces the 
ope ning of his new office at 4300-8 
Midmost Drive, Mobile, Alabama 
36609 . Phone (205) 343-2814. 

• Ira A. Burnim, of the Southern 
Poverty Law Center in Montgomery, is 
leaving his positio n to become the 
legal direc tor of the Children' s De
fense Fund in Washington , D.C. Ira's 
w ife, Elizabeth Samuels, cu rrently 
teach ing at Auburn University at 
Montgomery and doing freelance ed
itorial work, also is a member of the 
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Alabama State 8ar. 

• 
Daniel A. Pike announces the relo-

cation of Daniel A. Pike, PC, to 962 
Dauphin Street, Mobile, Alabama 
36604. Phone (205) 432-2620. 

• 
Janie Baker Johnston is pleased to 

announce the open ing of her law of
fice at 516 South Perry Street, Mont
gome ry, Alabama. Phone (205) 
264-2325. 

• Sharon L. Byrd announces the 
opening of her law office at 108-A 
South Side Square, Huntsville, Ala
bama 35801. Phone (205) 534-8485 . 

• 
Joseph M. Powers announces the 

opening of his new office at 1053 
Dauphin Street, Mobile, Alabama 
36604 . Pho ne (205) 432-6966. 

• Douglas C. Freeman is pleased to 
announce the relocation of his office 
to 305 South Lawrence Street, Mont
gome ry, Alabama. Phone (205) 
265-7335. 

• 
William K. Abell is pleased to an

nounce the relocat ion of his office to 
305 South Lawrence Street, Mont· 
gomery , Alaba ma. Phone (205) 
265-7335. 

• 
, David G. Flack is pleased to an

no unce the relocation of his office to 
305 South Lawrence Street, Mont
gomery, Alabama. Phone (205) 
26.S-7335. 

• 
AMONG FIRMS 

Kellogg, Williams & Lyons, of Wash
ington, D.C., and Vienna, Virginia, is 
plea sed to announce Cleveland 
Thornton , formerly trial attorney for 
the National Highway Traffic Safety 
Administration and senior trial attar-

ney for the Office of General Counsel, 
United States Department of Transpor
tation, has become of counse l to the 
firm. Offices are located at 1275 K 
Street, Northwest, Washington, D.C. 
20005, and 246 Maple Avenue, East, 
Vienna, Virginia 22180. Phone (202) 
898-0n2 in Washington and (703) 
938-4875 in Vienna . 

• 
The law firm of Lamar & McDor -

man takes pleasure in announcing 
Roy W. Scholl, Ill , has become a 
member of the firm, with offices at 
100 Vestavia Office Park, Suite 200, 
Birmingham, Alabama 35216. Phone 
(205) 823-5968. 

• 
Frank McRight; T.K. Jackson, Ill ; 

Paul D. Myrick; and William M. 
Moore are pleased to announce the 
formation of a firm under the name of 
McRight, Jackson, Myrick & Moore, 
with offic6 at 1100 First Alabama 
Bank Building. P.O. Box 2846, Mobile, 
Alabama 36652. Phone (205) 432-3444. 

• 
Ford, Caldwell, Ford & Payne takes 

pleasure in anno uncing D. Edward 
Starnes, 111; Joe W. Campbell; and 
Donna S. Pate have become partners 
in the firm, with offices at 218 Ran
dolph Avenue, Huntsville, Alabama 
3580 1. 

• 
David l. Hirsch and Susan J. Wat-

terson announce the formation of 
Hirsch, Watterson and Associates, 
PC, w ith offices at 3045 Indepen
dence Drive, Birmingham, Alabama, 
serving the Birmingham, Montgomery 
and Huntsville areas. 

The office of David L. Hirsch, At· 
torney-at-Law, PC, is still maintaining 
its practice at 1212 Cedar Avenue, Col
umbus, Georgia, and serving the Col
umbus, Georgia, and Phenix City and 
Opelika, Alabama, areas. 

• 
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Christopher E. Peters and John R. 
Lockett take pleasure in announcing 
the formation of 1heir partnership, 
Peters & Lockett, PC, with offices a1 
160 Sou1h Cedar S1ree1, P.O. Drawer 
1129, Mobile, Alabama 36633. Phone 
(205) 432-3700. 

• Dennis N. Balske and Joan Van Al· 
men are pleased 10 announce 1he for
m.,1ion of a partnership under !he firm 
name of Balske and Van Almen, wilh 
offices at 410 Sou1h Perry Streel, Suile 
200, Momgomery, Alabama 36104. 
!'hone (205) 263-4700. 

• McFadden, Riley & Pa,rker an-
nounces a change of 1he pJrtnershlp 
name to McFadden, Riley & Lyon, 
whh offices at n8 Down1owner Bou
levard, Mobile, Alabama 36609. 
Phone (205) 342-91n. 

• David B. Carnes, Michael R. Wams-
ley, Walter J. Waid and Carolyn C. 
Hyman announce the formallon of 
Carnes, Wamsley, Waid & Hyman, 
PC, with offices located ar 140 South 
9th Stree1, Gadsden, Alabama. The 
malling address or 1he firm Is P.O. Box 
1218, Gadsden, Alabama 35902 . 

• The Offi ce of General Counsel, 
State Department of Postsecondary 
Education, is pleased 10 announce Ed
ward M. George, formerly assist.ml di
rec1or of the Alabama Roal Estale 
Commission, has joined as associate 
counsel to the S1a1e Board of Educa-
lion. 

• Balch & Bingham rakes pleasure in 
announcing M. Roland Nachman, Jr., 
has joined 1he firm as a partner, and 
Steven G. McKinney and Steven F. 
Cas~"Y have become parlners In rhe 
Orm. Offices are located al 600 North 
18th Street and Financial Center, 505 
North 20th Street. P.O. Box 306. Birm
ingham, Alabama 35201; and The 
Winier Building. 2 Dexter Avenue, 
Court Square, P.O. Box 78, MOntgOm
ery. Alabama 36101. Phone (205) 251-
8100 In Birmingham and 834-6500 in 
Montgomery. 

• 

The law firm of Norman, Fitz
patrick, Wood, Wright & Williams is 
pleased to announce 1he relocation of 
Its offoces 10 1800 Chy Federal Build
ing. Birmingham, Alabama 35203. 
Phone (205) 328-6643. 

• The firm of Hanes and Colton is 
pleased 10 announce Daniel D. 
Sparks has become associaled with 
the firm. Offices are located a1 933 
Frank Nelsoo Building. Birmingham, 
Alabama 35203-3676. Phone (205) 
324-9536. 

• Najjar, Denaburg, Meyerson, Zar
zaur, Max & Boyd, PC, and David 
Schwartz, PC, are pleased to an
nounce 1helr me,ger for 1he practice 
of law under 1he firm name of Najjar, 
Oenaburg. Meyerson, Zarl3ur, Max, 
Boyd & Schwartz, PC. 

• The law firm of King and King is 
pleased to announce Allan M. Trippe 
and David A. Garfinkel have become 
members or the firm. Offices are lo
caled at The King Professional Build· 
ing. 713 Sou1h 271h S1ree1, P.O. Box 

10224, Birmingham, Alabama 35202, 
0224. Phone (205) 324-2701. 

• 
Judith S. Crittenden, Glenda G. 

Cochran and Belle H. Stoddard lake 
pleasure In announcing 1helr forma-
11011 of a partnership for 1he practice 
of law under lhe name of Crittenden , 
Cochran & Stoddard. Offices are lo
caled al 1044 Park Place Tower, Binn
ingham, Alabama 35203. Phone (205) 
324-9494. 

• Webb, Crumpton & McGregor 
takes pleasure in announcing Michael 
M. Eley has become associa1ed with 
the firm i111he general practice of law. 
Offices are localed al 166 Commerce 
S1ree1, P.O. Box 238, Monigomery, Ala
bama 36101. Phone (205) 834-3176. 

• 
The law firm of Marr & Friedlander, 

PC, is pleased 10 announce Clifford 
C. Sharpe has become associated 
with 1he nrm. Olftces are located at 
955 Dow111owner Boulevard, Suite 
111, Mobile, Alabama 36609. Phone 
(205) 344-1663. 

• 
ALABAMA BAR INSTITUTE FOR 

CONTINUlNG LEGAL EDUCATION 

TRIAL EVIDENCE 
INSTITUTE 

Friday, SeJJtember 19 thro ugh 
Saturc1 v, September 20, 1986 

Birming ham-Jefferson Civic Center 
12.0 MCLE Credit Hours 

In this seminar the faculhJ will discuss fifty of the 
most frequently recurring evidence problems in the 

Federal and Alabama trial arenas. Courtroom 
strategtJ and tactics will also be discussed. 

For more i.nfoanation contact 
ABICLB, P.O. Box CL, Tuscaloosa, AL 35487-2889, 205-348-6230 

September 1986 



J. Allen Reynolds, Ill , is pleased to 
announce the formation of a partner
ship July 1, 1986, with James Clarence 
Evans, Richard A. Jones and Win ston 
S. Evans, for the general practice of 
law under the fi rm name of Evans, 
Jones & Reynolds. Offices are located 
in the Metropo li tan Federal Building, 
Sixth Floor, 230 Fourth Avenue North, 
Nashville, Tennessee 37219. Phone 
(615) 259-4685. 

• 
The law firm of Wood & Parnell, PA, 

is pleased to announce the associa
tion of Dan E. Schmaeling, formerly 
of Webb, Crumpton, McGregor, 
Schmaeling and Wilson, and Charles 
l. Anderson, former law clerk to Hon . 
H. Randall Thomas, 15th Judicial Cir
cuit of Alabama. Offices are located 
at 641 South Lawrence Street, Mont· 
gomery, Alabama 36104. Phone (205) 
832-4202. 

• 

The Sony Series 35 
Model 10 

Word Processor 

The law firm of Higgs & Conchin is 
pleased to announce Bennett L. Pugh 
has become associated with the fi rm. 
Off ices are located at 405 Franklin 
Street, Huntsville, Alabama 35801. 
Phone (205) 533-3251. 

• 
The firm of Tanner & Guin, PC, Tus

caloosa, Alabama, is pleased to an
nounce the association ofT . Ala n Fri
day and the firm's off ices w ill be relo
cated 10 2711 University Boulevard, 
Tuscaloosa, effective September 30, 
1986. 

• 
Capouano, Wampo ld & Sansone, 

PA, is pleased to announce Alvin T. 
Prestwood has become associated 
w ith the firm, and the firm name is 
Capouano, wamp old, Prestwood & 
Sansone, PA. Offices are located at 
350 Adams Avenue, Montgomery, 
Alabama 36104. Phone (205) 
264-6401. 

• 

Gordon & lathum announce the 
change of ~,e fir m name 10 Gordon, 
Harri son & l..1thum, and take pleasure 
in announcing Jack H. Harri son has 
become a partner of the fi rm. Offices 
are located at 2301 City Federal Build
; ng, Birmingham, Alabama 35203. 
Phone (205) 251-7807. 

• W. Banks Hernd on and Joseph L. 
Dean, Jr., formerly partners in Walker, 
Hi ll , Adams, Umbach, Herndon & 
Dean, announce the formation of a 
partnership for the practice of law un
der the firm name of Herndon & 
Dean. Offices are located al 457 
South 10th Streel, P.O. Box 231, Ope
lika, Alabama 36803-0231. Phone 
(205) 749-2222. 

• 
The law firm of Heaps and Ramsey 

is pleased to announce the relocation 
of their offices to Suite 100, 2019 Third 
Avenue North, Birmingham, Alabama 
35203. Phone (205) 328-5496. 

• 

Four Alabama and Fede ral Tr ial Practice Form 
Books Ava ilable for Immed iate Shipment • . . 

0 ALABAMA AND FEDERAL PLAINTIFF 
DISCOVERY FORMS 

0 ALABAMA AND FEDERAL MOTION 
FORMS 

0 ALABAMA AND FEDERAL ORDER AND 
JUDGMENT FORMS 

0 ALABAMA AND FEDERAL COMPLAINT 
FORMS 

Powerful , yet simple to learn , 
easy to use and small enough 

to fit on any desk. 

Part o f a ser ies o f t rial practice form books by 
Robert Sellera Smith and Joan McIntyre . 

Th e pr ice of each o f these book s Is $59.95 p lus 
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Bar Briefs 
McGee chosen liaison 10 ABA 
commlllce 

Alabama Stare Bar President 
Wlllinm D. Scruggs, Jr., chose the 
Honorable V,11 L. McGee 10 
represent the ~rate bar on the 
American Bar Association's 
Advisory Commlnee on Youth 
Alcohol and Drug Abuse. 

McGee 

McGee currently ,s a member of 
the governor's Task Force on 
Alcohol and Drug Abuse, and he 
served as the Initial chairman of 
the bar's similar committee and 
continues as chairman emeritus. 

Privett receives special citation 
Caryl P. t>rlveu, an assistant 

United States a11orney for the 

-
Ch,,son Hamner 
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northern dls111ct of Alabama, has 
been chosen by Food and Drug 
Admlnis1rntlon Commlssio11er Frank 
E. Young to receive the Commis
sioner\ Special Cltntion. 

The citalion Is a per$onal award 
granted 10 individuals or groups 
the commissioner wishes to honor. 
Only ten awards have been given 
t.o individuals not emplc,ved by the 
0el)ilnment ot Heahh and Human 
Services, of which the FDA is a 
part. 

New bar commissioners elected 
Five new bar commissioners 

were elected recently and eight re
clce1ed to ~ervc. 

The ntw commissioners are John 
Earle Ch~son of Bay Mlnene (28th 
circuit), Lewis H. Hamner of 
Roanoke (fifth circuit), Phil ,Laird of 
Jasper (14th circuit), Richard H. Gill 
of Monrgomery US1h circuit) and 
William Warson o{ Ft. Payne (ninth 
circuit). 

Chason i~ a native of Baldwin 
Coun1y and a graduale of the 
University of Alabama and its 
school of law He has been with 
1he Orm of Chason and Chason 
since 1961 and a municipal judge 
for 18 years. 

Laird 

Chason Is married 10 Carrol 
Anne Cha~n. and !hey hil\-e three 
chlldren 

Hamner was born in Camp Hill 
and graduated Imm the University 
of Al.tb.1ma School of Law. He 
served a~ a~sis1an1 staff judge 
ad\.'Ocarc for the 1st Cavalry 
Division, United States Army, in 
Korea. 

H:,mner has been In private 
pracllce since 1952, and from 
19n-ao, he \erved as a bar 
commissioner for the fifth circuit. 

He Is married to rhe former 
Manon Pinnell ,,nd they ha11e three 
children 

Laird received an undefl!raduate 
degree from the Uni,-er.1ity of 
Alabama and a law <jegree from 
Cumberland School ol Law. 

He has seNC<I as president of 1he 
Alabama Association of School 
Board Attorneys, president of the 
Walker County Bar Association and 
member or the Alabama Slate Bar 
Board of Bar EXilminers. He is a 
partner In 1he firm of Laird & 
Wiley. 

Me is married to Nancy 
Goodwyn Laird, and they ha11e 
three children. 

Gill is a native Montgomerian 
and a graduate or Vanderbih 
University and the University or 
Virginia School of Law. 

He was a caprain wirh tl1e U.S. 
Arn1y from 1965-67 and received 
an Army Commendation Medal. 

Gill joined the firm or Godbold, 

Gil/ Watson 
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Hobbs and Copeland (now 
Copeland, Franco, Scle\'5 and Gill) 
In 1965 He was a senior associate 
special coun<el to the U.S. House 
of Rep~n,atives' Commluee on 
the ludlc.iary for Impeachment of 
President Richard Nb<on and has 
served on other committees and 
task forces. Gill is 1he author of 
several articles appearing in law 
reviews and journals. 

He represented the 15th circui 1 
in 1983. 

He is married 10 the former 
Minnie I.Ale Richardson, and they 
have one child. 

Watson was born in Tuscaloosa 
and graduated from high school in 
Ft. Payne. Ht' i, a graduate. with 
honors, of Auburn Unh1?rsi1y and 
the University of Alabama School 
of Law. 

Since 1974, Watson has been in 
private practice in Ft, Payne with 
the nrm or Watson & Watson. 

He is married 10 Letha Jo Walson. 
Re-elected commissioners are 

Edward P. Turner, Sr., or Chatom 
(nrs1 circuit); Lynn Robertson 
Jackson or Clayton (third circuit); 
waller P. Crownover of Tuscaloosa 
(sixth circuit); H. wa yne Love of 
Anniston (se-;en1h circuit); Nelson 
Vinson of Hamilton (25th circuit); 

Bowen H. Brassell of Phenix City 
(26th circuit); John David Knight o( 

Cullman (32nd circuit); and Phillip 
E. Adams, Jr., or Opelika (37th 
circu11). 

Board meeting an d seminar for 
Alabama Associat ion of l ega l 
Secretar ies 

The Alabama Assoclalion of legal 
Secretaries announces a seminar and 
boartl meeting In Destin, Florida, at 
the Sandestin Beach HIiton. This is 
the first time 1he association has ven
tured outside the state to conduct ilS 
convention. 

The Annual Legal Seminar will 
encompass one day and will be held 
October 31, 1986. Three speakers will 
cover such topics as grammar, time 
management and legal research; the 
board mee11ng of the association wi II 
be held the following day. 

Any paralegal, clerk, S1udent, legal 
assistant or leS11I secretary is Invited 
to attend this seminar. To insure ac
commodations, room reservations 
should be receiwd by the Santlestin 
hotel no later than September 30. 
1986. A special rate of $50 per night 
has been arranged for suites with 
gulf-view balconit?S, wet bars and 
refrigerators. There will be no charge 
for children Slaying wilh parents. 

These prices wfll remain in effect 
three days prior ro and three days 
after the seminar. 

Reg1strabon for the seminar, in
cluding lunch, is $20 for members 
and S25 for non-members. 

For further information contact 
Joyce Ary at 338-1926, Pell City, 
Alabama, or Ann Haskew-Garner al 
326-4160, Birmingham, Alabama. 

Torbert nominated by Reagan 

Alabama Supreme Court Chief 
Justice C.C. Torbert, Jr., was 
nominated by President Reagan 10 
serve on the lirs1 board o( directors of 
the State Jusuce Institute, a private, 
non-profit corporation established by 
Congress 10 impro,,,e the admin
istration of justice in srate courts. 

Torbert, nominated for a l\\0-year 
term, was one of nine the President 
sent 10 the Unilcd States.Senate fo,· 
confirmation 10 the lns1i1u1e's 
11-member board. 

Congress established 1he Institute as 
a non-profit corpora1ion to further im
provement in lhe administration and 
operaiion or Stale courts and assure 
ready access to a fair and effecti\1! 
system of justice. The non-profi1 struc
lure was chosen 10 assure the ln
stitute's independence in keeping with 
the separation of powetS doctrine. • 

Riding the Circuits 

Blount County Bar Association 
Al 1he annual bar meeting of the Bloun1 Counly Bar 

Assocla11on, 1he following officers were elected for 
1986-87: 

President: Hugh A Nash 
Vice president: Michael A. Criswell 

Secret;iry/treasurer: John Hu1hnance 

The A labnmn Ldwyer 

Walker County Bar Association 
The Walker County Bar Association's newly-elected of

ficers are: 
President: Margarel H. Dabbs 

Vice president. Kerri J. WIison 
Secretary: Richard E. Dick 
Treasurer. Richard E. Fikes 

• 
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------------------ Introductio n ------------------

Civil practitioners Increasingly are 
faced with business clients. individual 
and corporate, who hil\1l become the ob
jects of criminal investigations. Of1en 
such ln11eS1igalions may be initiated by 
some non-law enfo~ement agency, but 
are the precursors 10 a criminal in-
1/eStigation. 

With an ear tuned to what might hap
pen "down the road;' civil practitioners 
laced with such an Investigation should 
be aware that decislo11s made early In the 
Investigation may be critical to the suc
cess or failure of a subsequent criminal 
defense. Though15 Included here are to 
remind the civil practitioner that repre-

sentation in a criminal investigation or 
prosecution, al whatever stage, requires 
somewhat of a different mind set than 
that expected in J typical civil case. 

Before examining specific suggestions 
and guidelines, It is important to under
stand the broad scope of what has come 
to be known as "white-collar crime." 

What a Civil Practitioner Needs 
to Know About the Defense of 

White-Collar Crime 

What is white-collar crime? 

Sociologis1 Edwin H. Sutherland 
coined the phrase "white-collar crime" 
in 1939 in an address to the American 
Sociological Society. In his classic treatise 
on the subject, he defined whfte-collar 
crime as being a crime committed by a 
"person of respectability and high social 
status in the course of his profession:' 
Sutherland, E., WHITE.COLI.AR CRIME, 
THE UNCUT VERSION, 7 0983) (origi
nally published in 1949) 

The Chamber of Commerce in its ef
fort 10 define whlte<ollor crime focused 
less on the status of the perpetrator of the 
crime and more on the nature of the of
fense: "White-collar crimes are illegal 
acl5 characterized by guile, deceit, and 
concealment-and are not dependent 
upon the application of physical force or 
violence or threats thereof:• Solomon, 
The Economist's Perspective on 
Economic Crime. 14 AM. CRIM. L. REY. 
641, 643 0977) 

In hearings bei>re a cong,essiooal sub
committee, a white-collar crime was de
fined as Nan illegal act which is commh-
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by William N. Clark 

red in the context of an occupation, in
"°'ves a breach of trust, does not rely on 
physical force, and has money, property 
or power as a primary goal." White-0:il/ar 
Crime, The Problem and rhe federal Re
sponse: Hearings Before the Subcommit
tee on Crime of the House Commiuee 
on the Judiciary, 95th Cong. 2d Sess. VI 
(1978) 

Sutherland's sociological interest in 
white-collar crime as upper class crimi
nality versus the more general definition 
is important here only for background 
purposes. It is perhaps more helpful 10 
recognize that white-collar crimes may 
be elther occup.1tlonal (physicians, bank
ers, contractors, lawyers) or organization
al (labor unions, corporations, etc.). 

The characterization of crime as •orga
nlzarional" has increased steadily in the 
last ten years. Nearly two-thirds of the 
fortune 500 corporations were convicted 
of some violation bcl\veen 1975 and 
1976. Between 1970 and 1980, 115 of the 
Fortune 500 were convicted of at least 
ooe major crime or paid civil penalties 
for serious illegal activities. Oinard, Mar
shal B.. CORPORATE ETHICS ANO 

CRIME, 15 (1983) Another report states 
that from 1976 to 1979, 574 corporations 
were convicted of criminal offenses. 1 
CORPORATE CRIMINAL LIABILITY, § 
1:02 at 4 (1984) In 1983 alone, there \\/ere 
657 criminal convictions of military con
tractors. I CORPORATE CRIMINAL LIA
BILITY, iii (1985 cum. supp.) Department 
of Justice and Congressional studies have 
placed the annual cost ro taxpayers for 
white<:ollar crime at 10 to 20 billion dol
lars and 174 to 231 billion dollars, respec
tively. Kramer, Ronald C., "Corporate 
Criminal Liability•; CORPORATIONS AS 
CRIMINALS, 17, 19 (E. Hochstedler ed. 
1984) 

The crimes for which these corpora
tions have been convicted CO\.'ef a broad 
spectrum. A list of some federal and slate 
statutes which may be categorized as 
white-collar offenses appears al Appen
dix 1. The federal list Includes antitrust, 
embezzlement, securities fraud, bank
ruptcy fraud, false ad.ertising. RICO, ob
struction of justice, lax evasion and many 
others. The federal g<M!fl1ment does no1 
ha11e a monopoly on statutes involving 
white-collar crime. 
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Alabama has Its own repertoire, al
though not so frequently used. Offenses 
coming within the scope of !he term 
white-collar cnme include extortion, 
copying and s.,le of recorded devices, 
forgery, deccpli\'I? business practices. fal-

The A/abam,1 Lmvyer 

sifying business records, defrauding se
cured creditors, issuing false financial 
statements and interfering with judicial 
proceedings. 

As the number of available offenses has 
increased, so h,M! the available sanc
tions. On the federal la'el, criminal sanc
tions for violators ha\'I? increased signifi
cantly in the last decade. The Antitrust 
Procedure and Penahies Act of 1974, 15 
U.S.C. § 3, created a separate one million 
dollar penalty for corporate violators. It 
also changed the violation from a misde
meanor to a folony and authorized pen.
allies for individuals of three years' im
prisonment or Sl00,000 fine, or both. 
The Foreign Corrupt Praaices Act, 15 
U.S.C. § 78 ff(c)(1), also provides for the 
punishment of institutional violators by 
a fine of up to one million dollars. 

Another new statute of interest to cor
porate exeaiti\'l?S and civil praaitioners 
is the Criminal Ane and Enforcement fv:1 
o: !984, applying to offenses committed 
after December 31, 1984. This statute per
mits the l.l'lol judge 10 impose increased 

\ 
' ' 

fines on both individuals and corpora
tions depending on the existence of cer
tain factor5. 18 U.S.C. § 3622 (e.g., pecu
niary loss, defendanrs income and earn
ing capacity. and ,ize of the organization) 
In the case of a corporation co1111ie1ed of 
a felony the fine Imposed may be up 10 

$500,000. 18 u.s.c. § 3623 

How do pro secutors view white
collar crime? 

The recent Increase in fines of corpo
rate violators may be further expected to 
whet the appethe of prosecutors already 
fascinated by the "big trophy" impaC1 of 
a white-collar conviaion. Unfortunately. 
as prosecutors h3'<e become more inter
ested In white-collar prosecution, the 
line between civil and criminal liability 
has become blurred. Consumer advocate 
R.llph Nader has been a leader in pro
moting criminal sanaions for tradition
ally civil violations. Geis and Edelhertz, 
Criminal l..rw and Consumer Fraud: A 
Sociological View, 11 AM. CRIM. L. REV. 
989, 1002 0973) 

The danger in such an approach is that 
Innocent nets may be made to appear 
criminal by a creative prosecutor who 
claims that the aa was done with crim
inal Intent. Intent to defraud is typically 
the key 10 Innocence or guilt in a white
collar offense. See, United Slates v. Mus
grave, 444 F.2d 755 (5th Cir. 19nJ; Ep
stein v. Un11ed Stares, 174 F.2d 754 (6th 
Cir. 1949!. 

A peison charged with a white-collar 
offense is rarely Hcaught in the act" in 
conduct which might later be claimed 10 

be criminal. Consequently, the investiga
tion is generally initiated months and, 
sometimes years, later. The investigation 
then may continue (or an even longer 
period of time during which the prosecu
tion Is gathering evidence and preparing 
its case. By the time an lndiament is re
turned, the prosecution is fully prepared 
and the defendant has only a fav months 
10 prepare for trial. Thus, any advice 
gi,aen by a civil practitioner (or any law
yer) during this Interim period can be 
crrl!cal. 

~-~-------~--.... ~ -
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The prosecution of bank-related of
fenses serves as an example of the ex
tended process. 

Bank officials h3"e been frequent tar
gets of prosecut.,on for offenses relating 
10 loans. benefits to offlcers and directors 
and omissions in bank records. See, e.g .. 
United Slates v. Adamson, 700 F.2d 953 
(5th Or. 1983) (Influencing loan applica
tions); United Slates v. Larson, 581 F.2d 
664 (7th Cir. 1978) (compensating bal
ance); Unit.ed States v. Krepps, 605 F.2d 
101 (3rd Cir. 1979) (loan and reloan to of
ficer). Even lawyers advising banks have 
been convicted of bank offenses. E.g., 
United States v. P.iyne, 750 F.2d 844 (11th 
Cir. 1985) (bank's counsel convicted for 
misapplication) The alleged offense is 
often diS<XM?.red during a bank audit, and 
the bank's counsel Is contacted. Deci
sions such as whether the bank officer, 
who is the apparent target of the Investi
gation, should make a statement could 
have a significant, II not decisi,-e, effect 
on a subsequent defense. 

The bank in such a situation c;innot act 
totally without fear of prosecution be
cause in pursuing white-collar defen
dants, conspiracy, 18 U.S.C. § 371, has 
been a f3''0t'ite vehicle for prosecutors. 
It has long been settled that a corpora
tion may be indicted for conspiracy. Sec, 
United Slates v. Socony-1,acuum Oil Co., 
310 US. 140, 0940). More recently, the 
R.lcketeering Influenced and Corrupt Or
ganizations Act (RICO) has gained wide 
use. 18 U.S.C. § 1020 eL seq. The 11th 
Circuit is one of several circuits r<!Cogniz
ing RICO conspiracy liability. United 
Sr.:ues v. Carter, 721 F.2d 1514 (11th Cir. 
1984) 

Congress and prosecutors obviously 
view white-collar crime as extremely 
serious business. Given the serious con
sequences which may result from a pre
liminary white-collar crime investig.11ion, 
the role of a civil practitioner advising a 
potential iarget may be critical to the suc
cess of any subsequent defense. 

What do I do when a client is con
tacted by a state or federal agent? 

Recognizing the altitude of those who 
frame the statutes and those who enforce 
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them, perhaps the first step the civil prac
titioner should take when a client is con
tacted by a state or federal agent (and 
there Is even a scintilla that a criminal in
vestig.1tion may be Involved) is to stop 
thinking like a civil pmct11ioner. The FBI, 
police, IRS agents, etc. are not your 
friends; they are single-minded (perhaps 
rightly so). With few exceptions, their 
goal is not to eliminate your client as a 
suspec1, but to gather evidence to pra.-e 
a case. 

The subs1antive offense under invest!• 
gallon Is not the only problem with 
which the lawyer must be concerned. 
Obstruction of justice. 18 U.S.C. §§ 1503, 
1512, ~ replace the substanti'-1! offense 
as the focus of the im-estigation if one is 
not careful. Section 1503 of Title 18 pro
hibits corruptly influencing, obstructing 
or impeding the "due administration of 
justice" as it relates 10 grand jury or petit 
jury proceed,ngs. The omnibus pro.iision 
o( the statute makes It par1icularly dan
gerous. Section 1512 of1itle 18 prohibits, 
among other things, engaging in "mis
leading conduct toward another person" 
with the Intent to influence the testimony 
o( any pel$00 in an official proceeding, 
or causing or inducing them to withhold 
testimony or documents or concealing or 
destroying documents. The success or 
failure of the effort is lmmnterial. Knight 
v. United Slates, 310 F.2d 305 (5th Cir. 
1962) 

Thc<e may be circumstances in which 
a violation can occur where there has 
been no subpoena. United Stares v. Faud
man, 640 F.2d 20 (6th Cir. 1981) (witness 
altered and defaced records with knowl
edge o( grand jury investigation) A non
lawyer who is himself a target and ad· 
vises a witness to take the Fifth Amend· 
ment may be guilty of obstruction of jus
tice. Sec, United States v. Cioffi, 493 F.2d 
1111 (2d Cir. 1974) (veiled threats ronnect· 
ed with suggestion that a witness ~take 
the Fifth"). The key is whether the advice 
ls motivated by some corrupt design, 
such as to protect the person giving the 
advice from criminal prosecution. 

Consequently. at the flrst sign of a crim
inal in'leSligation of a civil client a la..Y)er 
should a.sk the following questions: 

A. Who do I represent-<o rporatlon or 
employee/ 

B. What is the goal of my represcnt;r 
tion-to prated the corporation or an 
employee? 

C. Should I lnvol,e another attorney/ 
The purpose of asking these questions 

Is to detem,inc whether there ls a con
met of interest. Both the corporation as 
an entity and Its omcers and employees 
may be targets o( an investigation. EC 5-
18 or the Code of Professional Responsi
bility of the Alabama State Bar provides 
in part: 

A lawyer empl<>ved or retained by a 
corporation or similar entily owus his 
allegiance to the entily and noc to a 
stod<holder, dhoooc; office,; empl(¥!e. 
representntlve, or other person con· 
nected with 1hc cn1lty. 

Even without the codified ethical con
sideration, it is obvious defenses in some 
cases might be antagonistic. Most likely 
there is an inherent conflicL It may be 
in the best inleresl of the corporn1ion for 
its employee to tell all, while such open
ness would amount 10 a confession for 
the individual, or the situation may be 
reversed. Separate representation is gen
erally the better course. 

When the lnves1ig.1ting agent calls he 
may want to talk informally under the 
pretext that he is simply attempting to 
gather information. Before making the 
decision to allow a client to par1idpate 
in such an interrogation, the following 
steps should be considered. 

A. Get all of the facts from 1hc client 
and determine whether some criminal 
statute may have been violated. 

8. If the Interview is proposed by a 
federal agent or a state law enforcement 
offlcer, conlilct the prosecutor, establish 
the limits of the Interview and determine 
whether immunity may be grant.ed. 

C. Do not recommend that the client 
participate in an informal inteJview with
out first being granted formal immunity 
If there is a remote possibility of a crim
inal charge. 

Before agreeing to the interview and 
accepting a grant o( immunity, certain 
procedures must be followed. A brief ex
planation is set for1h hereaiter. An alter-
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native to the in terview is (or the lawye r 
to proffer to the prosecutor the defense 
lawyer's understanding of the facts. 

I( the informal interv iew is bypassed, 
the government may proceed to a grand 
jury. Whether 10 appear before the grand 
jury is another issue. At thi s point it is im
portan t to note that a suspect does no t 
have a right to appear be/ore a grand jury. 
See, United States v. Pabian, 704 F.2d 
1533, 1539 (11th Cir. 1983). However, the 
United States Attorney's manual does en
courage that suspects who want to testify 
be permit ted. 

What do I do if my client receives 
a grand jury subpoena? 

A corporate o r business clie nt w ho 
gets a subpoena 10 a grand ju ry must be 
1rea1ed in it ially as if he or his corpora· 
tion is guilty. The presumption o( inno
cence is (or tr ial- not for evaluating 
whethe r cri minal liabil ity may exisl. The 
fol low ing questions should be answered 
before deciding how to respond to the 
subpoena: 

A. Who do I represent1 
B. What is the goal of my representa· 

tion1 
C. Do I need to involve another atto r

ney? 
Those three questions should sound 
familiar. The next is new. 

D. Shou ld I move to quash the sub
poena? 

Before answering th is, several othe rs 
must be answered. 

I. Is the subpoena for records, the 
person or both? Only natural persons, 
not entities, make in110ke the Fifth 
Amendment privilege against self· 
Incrimination. Bellis v. United Srates, 
417 U.S. 85 (1974) 

2. Is the subpoena O\,etbroad and 
burdensome? Rule 17(c), Federal Rules 
ol Criminal Procedure (F.R.Cr.P.) Ealy v. 
Littlejohn, 569 F.2d 219 (5th Cir. 1978) 
(First Amendme nt); United States v. 
Calandra, 414 U.S. 338 0974) (Fourth 
Amendment protection not available); 
but see, Silverthorne Lumber Co., Inc. 
v. United Srates, 251 U.S. 385 (1920) 
(subpo ena duce, tecum-afte r 
indictment-for use at trial) (Fourth 
Amendment - government conducted 
illegal search of corporate office
copied documenis-re tumed them and 
then subpoenaed them) 
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3. Is there evidence of prosecutorial 
harassment or misuse of the system? In 
re: Grand Jury lnvestigaUon, 565 F.2d 
318, 320-21 (5th Cir. 197n The in
vestigation must be in good faith-the 
investigation must be exclusively 
criminal in ilS inception. United States 
v. Proctor & Gamble, 356 U.S. 677, 683 
(1958) Attorneys in the civil division of 
the Justice Department are prohibited 
from having routine access 10 grand 
Jury material for civil purposes. United 
States v. Sells Engineering, Inc., 463 
U.S. 418 (1983) See, Rule 6(e) F.R.Cr.P. 

4. ts the subpoena the result of an i l
leg;,I interception of wire or oral com
munications/ Eighteen U.S.C. § 2515 
prohibilS such illegally obtained infor
nlation. 

The answers to these questions w i 11 
provide the answer, o r at least gu idance, 
as to w hether a motion to quash should 
be filed. However, not only the law 

What do 
I do? 

should be considered, bu t also tactical 
and strategic considerati ons. 

One consideration is whether the 
client is goi ng to testify. For most serious, 
exper ienced criminal practit ioners the 
answer to that is easy. However, consider 
the follow ing guidelines. 

A. Inevitably there is I ittle 10 gain and 
much to lose. The government may de
cide to prosecute not only for the sub
srantive offense under investigation bu t 
also for perjury if the defendant testifi es. 
18 U.S.C. §§1621, 1623 Un less a clear 
advantage can be determined by allow
ing the client to testify, and the prosecu
tor states in w ri ting that the client is not 
a target, the client should not testify! 

B. The prosecutor shou ld be asked 
why the clie nt is being subpoenaed, i.e., 
as a recordkeeper o nly, as a co rporate 
representative, as a witness for the pros-

ecution, as a suspect or as a target. If it 
is represented that the witness is a SUS· 
pect or a target, the client should be ad
vised not to testify. If the client is a cor
poration, a decision must be made about 
separate representation before an office r 
or employee shoul d be advised to testify. 
Generally, if the prosecutor is advised 
that the w itness will assert the Fifth 
Amendment privilege, the w itness w i ll 
be excused from appear ing. 

C. Consider explo ring with the prose
cutor the possibil ity of a grant of immun
ity. Remember, however, that a grant of 
immu nity does not pro tect a wi tness 
from a perjury prosecution. United States 
v. Manduiano, 425 U.S. 564 (1976) 

1. federal courts- use immunity. 18 
U.S.C. §§oOOt-6005 Before a United 
States attorney may obtain statutory im
munity, he musl submit a written ap
plication 10 the district court and have 
the approval or the Department of Jus
tice. Do not accept an informal grant 
of hnmunity. 

2. State courts- the prosecutor may 
agree 10 1ransactional immunity. Any 
agreement for immunity should be in 
\Yriting. 

What do I do if the prosecutor will 
not release the client from grand 
jury subpoena, or i t is decided that 
the client will testify? 

Assuming that after extensive soul 
searching i t is decided the client will tes,. 
tify before a grand jury, he shou ld be 
educated about the overal l process and 
purpose of the grand jury. That educa
tion should include as a min imum the 
following: 

A. Describe to 1he client the methods 
emp loYed by prosecutors in asking ques
tion s, e.g., leading questions, questions 
based on tape recordings or statements 
of others and questions designed to place 
the witness on the defensive and in fear 
of crim inal prosecution. 

B. Review with the cli ent the impor
tance of no t only w hat his answer migh t 
be but also the manner in which he re
sponds. (Do not tel I the client what to 
say.) 

I. Advise the client 10 tell the truth. 
2. Explain the prosecutor is not the 

client's friend, despite how friendly he 
or she might appear. 
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J. Advise the client •• to the conse
quences o(being adamant in response 
10 questions, i.e., an adamanl response 
to a nonconsequcntlal question which 
turns out to be a mistake may be con• 
sldercd by the prosecutor as a lie. On 
the Olher hand, where• client may not 
recall when, he was or what he was do
Ing on a specif!(: d.>y he can be ada
n1an1 that on whatM< d.>y 11 was he did 
not embezzle anything (assuming o( 
course that he did nol). 

C. Advise the diem that ir he truly can· 
not remember, to say that he canno t and 
not allow himself lo be coerced into 
some other answer. 

0. Advise die client about the various 
legal privileges available. No effort is 
made here to discuss In detail the avail
able privileges; the low in this area is ra1r 
idly de\'e loping. When faced with a 
grand jury privilege question-research. 
A brief discussion of the key privileges 
follows. 

t. Fifth Amendment pnvilege againsi 
compulSO<)' self•inc11mination-Cor
por.uions, unions. etc., are not protect· 
ed from the production or corporate 
documents, allhough a sole proprietor 
Is when the act of production Is cesti
monial and selr-lncrlmlnato,y. United 
States v. Doe, 79 L.£d.2d 552 (1984); 
Jtt, Stuatt v. United SU/es, -116 F.2d 
45915th Cit 1969) See ll('llt'tally, Third 
Annual Survey of White Coll.lr Crime, 
22 AM. CRIM. L REV. 559 (19851. A 
corporate officer may Invoke his privi
lege as to personal papce.;. Se~ Wilson 
v. United States, 221 U.S. 361, 384-85 
0911). 

2. Altomey-dlent privi~e-Review 
Jnd undersland the scope ol the privi
lege as i1 relates to corporations. See, 
Up/ohn Ca. v United States, 449 U.S. 
383 (1981). 

J. Psychiatrls1-p,1tlent privilege 
4. Marital privilege 
5. Fie,;t and 14th Amendments

These amendments generally provide 
little help, but shot1ld be considered 
Where there is no oosls for the irM,sti
g.1tion or question. See Ealy v. Little
john, 569 F.2d 219 (5th Cir. 1978). 

6. Si<th Amendment-Wltile a wit
ness does not have a rlgh1 10 have his 
counsel present in the grand jury room, 
he does have a quJllficd rlgh1 10 leave 
the g,and jury room to confer with 
counsel. See, Un/1ed St.lies v. Mandu· 
/ano. 425 U.S. 564 (1976); bul =· Mat• 
1er of low,y, nJ F.2d 616, 617-18 (11th 
Cir. 1983). If the prosecut0< re/uses the 
wltnesS that right, the witness should 
refuse to answer. If the prosecutor 
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chooses to pursue the m.,tter funher, 
a judge wlll decide. 

7. r-or the crea1ivc nnomcy other con
stitutional objections may be asserted 
under the Nln1h Amendment. To assist 
the client in asserting the appropriate 
privlles,,s. he should be ghoen separate 
e.1rds stating the -nion. The client 
must fully undersrand his qualified 
11gh1 to leave the grand jury room to 
confer with counsel and be reminded 
to freely exercise It. 
E. Do not allow the client to testify be

fore the grand jury without having re. 
ceilled a subpoena. If the appearance Is 
not compelled, there ii; likely no Fifth 
Amendment protee11on. 

F. The law~, shou ld accompany the 
client to the grand jury In every instance 
If the client is to testify. Whe re on ly doc· 
uments are to be delivered and there is 
to be no actual appearance before the 
gr.ind jury, there may be some advantage 
10 having the client or a representative 
deli11er the documenlS without an 
attomey. 

C. Be aware that the rules of evidence 
do no t apply In grand jury proceedings. 
Sec United States v. McKenzie, &78 F.2d 
629 (5th Cir. 1982); F.R.Evid. 1101(d)(2). 

H. Other decisions 
1. Immunized testimony d a wilneSS 

cannot be used as evidence for gain
Ing an lndictll'K!nt agalnSI 1he witness 
In a grand jury proceeding. United 
States v. Byrd, 765 F.2d 1524 (11th Cir. 
1985) 

2. In order to avoid con1empt for re. 
(usal to answe, a question be/ore a 
grand Jury on the ground ol an ollegal 
wire tap, the whness musi say that the 
unlawful sul""-illance has taken place, 
not just that it "may" have taken place. 
See In re: Baker, 680 F.2d n1 tilth Cir. 
1982). 

3. A witness moy properly invoke the 
Fifth Amendment when he reasonably 
apprehends a risk d sel~lncrimlnation 
1Nen thougl> no cr,mlnal prosecution 
Is pending and the threat of prosecu
tion is remote. In re: Corrugated eon. 
miner Anti-Trust L,rJsatlon, 620 F.2d 
1086 (5th Cir. 1980) 

4. Communlcnrlons between a cor· 
porate general counsel ond corporate 
employees may be protected by the at· 
tomey<lient privilege and, thus, not 
subject to disclowre be/ore a grand 
jury. United Stares v. Upjohn (<1, 449 
U.S. 383 (1981) H~.,,, where the ad. 
vice is given c1s a business advisor 
rarher than attomey the privilege will 

not be 3'-ailable. See, In re: Grand Jury 
lnvesrigation. 769 F.2d 148S 01th Cit 
1985). 

On occasion, ei ther before or after a 
grand jury session the prosecutor may re
qut'St the client to take a lie deteaor test 
(or the purpose of resolving conflicts be
tween witnesses. Such a request raises 
still other question s. 

What do I do if th e p ro sec ut o r wants 
my client to take a polygraph (lie d e
tec tor ) test? 

11 ls important to recognize that poly
graph tests are by no means infallible. 
While the polygraph industry claims 85 
to 98 percent accuracy, a review by the 
U.S. Congress OfOce of Technology, as 
well as other studies, reveal that the rate 
probably is much lower. Some studies 
would place the rate at closer to 50 per
cent. Kleinnuntz, Trial by Polygraph, 
TRIAL 31 {September 19851 8efore mak· 
ing the decision to allow the test the fol
lowing steps should be taken: 

A. Interview the client thoroughly as 
to all facts. 

B. Question the investigator and pros
ecutor concerning the Investigation, the 
client's alleged role and the purpose of 
the polygraph test. Determine what con
cessions, if any can be made, I.e., if the 
client passes, will the state or gO\<emment 
forego any prosecurionl 

C. Assess the effect of coope ration l.'l!r· 
sus n<>n<ooperation. 

D. Assess your client's personality ver· 
sus polygraph limitations. 

E. Consider a preliminary test. 

F. Conside r participating In preparing 
the questions. You probably shou ld not; 
law~rs tend to frame too technical ques
tions inviting equivocation. 

C. Let the client make the final decl, 
sion after a thorough discussion. 

H. Insure that the prosecuror agrees the 
results are not admissib le, except by 
agreeme nt. 

Sometimes despite the best prelimi· 
nary maneu\'ering of even the most 
knowledgeable civil practitioner (or 
criminal practitioner) the prosecutor ad· 
vises that there must be an indictment. 
What comes next! 
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What do I do if the government or 
state prosecutor adv ises that my 
client is going to be ind icted? 

Assuming all prior steps concerning 
scope of representation and investigation 
have been taken, consider the following: 

A. Request to talk with 1he district at
torney or the United States Attorney if the 
case is comp lex. If it is somewhat rou
tine, an assistant is adeq uate. If a federa l 
prosecut ion, request a conference with 
the approp riate jus tice department 
division. 

B. Discuss with the prosecutor the 
spec ific nature of the charge and the 
client's alleged involvement. 

C. Fully evaluate the case, and deter
mine the likely outcome. Consider seek
ing another opinion from someone ex
perienced in the defense of wh ite-co llar 
offenses. 

0. Consider the possibility of a plea to 
a lesser charge by information rather than 
a llowing the matter to proceed to an in
dictmen t. 

E. Consider other alternatives to pros
ecu tion, e .g., pretrial diversion, surren
der of professional license and coope ra· 
lion as a government witness. 

All of this discuss ion may lead no
where. However, it may serve to let the 
client know that the prosecution is seri
ous and that even a white-co llar execu
tive can be indicted (and sometimes con
victed). It may also provide additional in
sight into the prosecution's theory, and 
consequent ly; an aid to defense prepara
tion. 

What d o I do if my client is indicted? 
When all else fails and an indictment 

is returned, wh ite-collar clients often be
come the focus of the news media . Al
though some lawyers counse l otherwise, 
trials are not won in the press or on tele
vision. Thorough trial preparation and 
skillful trial advocacy are the key. The lat
ter subjects, however, are too broad for 
coverage here. Several reminders may be 
helpful in the initia l stages after 
indictment: 

A. Detern1ine who you are going to 
represent if a corporation and employees 
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are involved. Decide whether to associ
ate someone else. 

B. If an ind ictment has been returned, 
necessary motions must be filed and trial 
preparation must begin immediately. The 
criminal process now moves rapidly in 
federal and state courts . 

C. Remember that the individual 
client's liberty and reputation, and per
haps profession, are at stake-not jus t an 
economic loss. 

An interesting legal problem some
times preced ing indictment or arising 
after indictmen t is the relationship be
tween para llel civil and criminal pro
ceedings. 

What do 
I do? 

What do I do if in th e midst of a civil 
case my client appears to be the tar
get of a c riminal investigat ion or is 
indicted? 

This question may arise most often in 
cases involving secu rities, anti-trust and 
tax regulation. The civil practitioner must 
recognize immediately the prob lems in
herent in such a situation. 

The Federal Rules of Civil Procedure 
provide for broad discovery which could 
be devastating in a criminal case and 
contrary to constitutional protect ions. 
Administrative summons may be used in 
civil proceedings. See United States v. 
Powell, 379 U.S. 48 (1964). However, they 
may nol be used once a case has been 
referred for criminal prosecution. United 
States v. LaSalle National Bank, 437 U.S. 
298 (1978) As soon as counsel become s 
aware of a possib le criminal investiga
tion, he must prepare accord ingly. Some 

genera l thoughts follow. (Caution: This 
area, like others d iscussed here, easily 
cou ld be the subject of a separate arti
cle, and an in-depth review of the law 
shou ld be made if the problem arises.) 

A. The Fif1h Amendment may be in
voked in a civil proceed ing. See, Lef
kowitz v. Turley, 414 U.S. 70 (1973); S/o
chower v. Board of Higher Education of 
the City of New York, 350 U.S. 551 
(1956); United States v. Kordel, 397 U.S. 
1 (1970). 

B. Cons ider seek ing an order staying 
the criminal prosecution or e.njoining 
discovery. Rule 2, Federal Rules of 
Crimina l Procedure (rules intended for 
just determination of criminal pro
ceeding); McNabb v. United States, 318 
U.S. 332 (1943) (inherent superv isory 
power over administration of criminal 
justice); Rule 26(b) (power to limit 
burdensome d iscovery); Wehling v. Col
umbia Broadcasting System, 608 F.2d 
1084 (5th Cir. 1979) (court he ld stay ap. 
propriate of civil act ion while criminal 
case pending) 

C. An alternat ive to a stay may be a 
motion that depositions be taken under 
sea l to be opened on ly after completion 
of the crim inal trial. See, O'lppol ito v. 
American Oil Co., 2n F.Supp. 310 
(S.O.N.Y. 1967) (civ il anti-trust 
proceed ing). 

0. Be conscious that answering inter
rogatories or allowing a witness to be 
deposed will constitute a waiver of the 
Fifth Amendment privilege as to the 
same questions in a subsequent criminal 
prosecution. United Scares v. Kordel, 397 
U.S. 1 (1970) 

Parallel civil and criminal proceedings 
may be seen more often as the criminal 
law is made app licable to more areas 
once exclusively the subject of civi I en
forcement. Also, as this trend develops, 
civi I practitioners may become players in 
the investigation rather than just coaches. 

Wh at do I do if I am subpoenaed to 
a gra nd jury to produce a client's file 
or my fee rec ords ? 

Anorneys increasingly a re being sub
poenaed to appear before federal grand 
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juries to testify about transactions w ith 
their cl ients. A recent National Associa
tion of Criminal Defense Lawyer study 
revealed that wh ile prior 10 1980 such 
subpoenas were rarely used {Gerego, 
Risky Business: The Hazards of Being a 
Criminal Defense Lawyer, 1 Criminal 
Justice, 2 (Spring 1986], since then they 
have become commonplace. This sub
ject has produced heated arguments 
from defense anorneys. For l\vo excellent 
discussions of I he current law see, 
Rudolf, The Attorney Subpoena: You Are 
Hereby Commanded to Betray Your 
Client, 1 CRIMINAL JUSTICE, 15 (Spring 
1986); Weiner, Federal Crand Jury Sub
poenas 10 Attorneys: A Proposal For 
Reform, 23 AM. CRIM. L. RE'/. 95 (Sum
mer 1985). See also, The Attorney-Client 
Privilege As A Protection of Client Iden
tity, 21 AM. CRIM. L. REV. 81 (1983). 
General guidance applicable 10 any at
torney subpoena is set forth below. 

A. Advise the client of the fact of the 
subpoena. DR 4-101(8),(c)(l ) Suggest that 

he should have separate counsel to ad
vise whether the attorney.diem privilege 
should be invoked. Consider getting 
separate legal advice yourself. 

B. Consult with the prosecutor as 10 the 
purpose of the subpoena. 

C. Do not produce anything without 
a waiver or order. OR 4-101(A),(C) How
ever. recognize that the privilege will not 
protee1 documents transferred to the law
yer If they would not have been privi
leged in the hands of the cl ient. Fisher 
v. United St.ites, 425 U.S. 391, 400-05 
(1976) 

D. Seek an opportunity to be heard by 
tl1e court on your assertion of the attor
ney-client privilege. The 11th Circuit has 
held that the government Is not required 
to make a preliminary showing or rele
vance and necessity of the information 
sought in order to compel a target's al· 
torney 10 comply wi th a ; ubpoena. /n re 
Grand Jury Investigation, 769 F.2d 1485 
(11th Cir. 1985); Re: Grand Jury Proceed
ings in Matter of Freeman, 708 F.2d 1571 

(lllh Cir. 1983) However. Lhe Fourth Cir
cuit has. In Re: Special Crane/ Jury No. 
81-1 (Harvey), 676 F.2d 1005 (4th Cir.) 
withdrawn on other gro1.mds, 697 F.2d 
112 (4th Cir. 1982) (en bane) 

Apparently recognizing the gravity of 
auorney subpoenas, the justice depart
ment recently issued guidelines to its 
United States auorneys regarding sub
poenas issued to auorneys for the pur
pose of obl'ilining fee information and re
quires the following: 

A. Any grand j ury or trial subpoena 10 
an attorney for information relating to the 
representation or a client must be autho
rized by the assistant auorney general, 
criminal d ivision. 

8. The subpoena must seek non-privi
leged and relevant infom1a1lon. 

C. Reasonable attempts to obtain the 
information from alternative sources 
must be exhausted. 

D. The government must have reason
able grounds to believe the information 
sought Is reasonably needed. 
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E. The need for the information must 
outweigh the potential adverse effects on 
the attorney-cl ient relationship. Justice 
Department Guide li nes, 38 CRIM. L. 
REP. 2001 (Vol. 38, No. 1, Od. 2, 1985) 

What can I do to avoid bein g prose
cuted? 

Just as the number of subpoenas has 
increased, so has the prosecution of at
torneys. There is no mantle of immunity 
protecting lawyers. A c ivil practitioner 
who becomes involved in a cri minal in
vestigation must be wary of clients, pros
ecutors and law enforcement off icers. In
nocent actions may be the subject of 
scrutiny, particularly where some govern
mental agency has been adversely affect
ed. Before begin ning representatio n of a 
cl ient in a cr iminal in= tigation, the civil 
practitioner shou ld carefully consider the 
applicable rules of ethics relating to fees, 
relat ionships wit h cl ients, etc. The 
following suggestions for conside ration 
may be helpful. 

A. Read and understand the rules of 
ethics. 

8. Recognize your l imitatio ns, if any. 

C. Advise the cli ent to tell the truth if 
he is to be interviewed or to testify, and, 
in either case, always tell the whole truth. 

D. Do not accept fees from someone 
other than the cl ient or his family w ithout 
a clear, satisfactory explanatio n. ECS-1 
and EC5-21, 5-22 

E. Be aware that seemingly legitimate 
civil advice to a target in an investigation 
o r to an ind icted defendant may be con
sidered by an overzealous prosecutor as 
obstructio n of justice, 18 U.S.C. § 1503, 
or an attempt to avoid the forfeitu re pro
v isions of RICO, 18 U.S.C. § 1963(c). 

F. Do not engage in business w ith 
clie nts. EC5-l, DR 4-104 

G. Do not socialize w ith clie nts, par
tic ularly those who are subjects of inves
tigation or under ind ictment. 

H . As a ru le, do not represent more 
than o ne defendant, and never do so 
w ithout fully disclosing all potential con
flic ts to the clie nts. EC5-14 through -19, 
DR 5-105 

The absolu te nature of the preceding 
guide lines is subjed , of course, to the 
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lawyers discretion. It is not meant to cast 
dispersions generally or d iscourage the 
good rapport so often developed be
tween lawyers and clients, but simply to 
cause the civil pract itione r who begins 
representation of a cli ent in a cr iminal 

APPENDIX 1 
Federal Statutes 

1. Restraint of Trade, Sherman Act, 15 
U.S.C. § I 

2. Bank embezzle ment or misappli-
cation, 18 U.S.C. § 656 

3. Bankrup tcy fraud, 18 U.S.C. § 152 
4. Bribery, 18 U.S.C. § 201(b) 
5. Copyr ight, 17 U.S.C. § 506(a) 
6. Confl icts of interest, 18 U.$.C. 

§201-224 
7. Extor1ion, 18 U.S.C. § 1951 
8. Environ mental offenses, 33 U.S.C. 

§§ 401-407, 15 u.s.c. §§ 2601-2629 
9. False advertising, 15 U.S.C. § 45 

10. False clai ms, 18 U.S.C. § 287 
11. Fraud or false statements to govern

ment agencies, 18 U.S.C. § 1001 
12. M isrepresentation on loan applica-

tions, 18 U.S.C. § 1014 
13. Ma i I fraud, 18 U.S.C. § 1341 
14. Wi re fraud, 18 U.S.C. § 1343 
15. RICO, 18 U.S.C. § 1961-1968 
16. H ighway fraud, 18 U.S.C. § 1020 
17. Labor bribery or pay-off, 29 U.S.C. 

§ 186(d) 
18. Currency reporting, 26 U.S.C. 

§6050(1) 
19. Wi tness tampering, 18 U.S.C. §1512 
20. Obstructio n of j ustice, 18 U.S.C. 

§1503 
21. Securities offenses, 15 U.S.C. § 78 ff 
22. Tax evasion, 26 U.S.C. § 7201 

investigation to be aware of some of the 
potential pitfalls. It certainly is not meant 
to d iscourage vigorous representation. 

A final thought: Represent your client 
zealously bu t only within the framework 
of the law. EC7-1 and EC7-39 

23. Failure to fil e, 26 U.S.C. § 7203 
24. Conspi racy, 18 U.S.C. § 371 

Alabama Statutes 

1. Theft of property, Ala. Code, § 
13A-8-3 through -5 

2. Extort ion, § 13A-8-13 through -15 
3. Copying and sale of recorded 

devices, § 13A-8-80 through -84 
4. Forgery, § 13A-9-2 through -4 
5. Deceptive bu sin ess p ractices, 

§13A-9-41 
6. False advertising, § 13A-9-42 
7. Bail advertising, § 13A-9-43 
8. Falsify ing business records, § 

13A-9-45 
9. Defrauding secured creditors, § 

13A-9-46 
10. Defraudi ng judg ment cred ito rs, 

§13A-9-47 
11. Issuing false financia l statement, 

§13A-9-49 
12. Receiving deposits in faili ng finan

cial instit utio ns, § 13A-9-50 
13. Mi sapp lication of property, § 

13A-9-51 
14. Bribery of pub lic servants, § 

13A-10-61 
15. Interfe ri ng w ith judic ial pro

ceedings, § 13A-10-130 
16. Securities, § 8-6-17 

William N. Clark is a graduate of the 
United States Military Academy and the 
Unive.rsity of Alabama School of Law. He 
served as an officer in the U.S. Army from 
1963-68 and currently is a colonel in the 
Army Reserve. Clark is a partner in the 
Birmingham firm of Redden, Mills & 
Clark . 
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RICO-
In response 10 growing cnncem CM!f 

the expanding influence and economic 
power of organized crime, Congress 
passed lhe Organized Crime Control Act 
of 1970. ll tle IX o( 1his aa is the Racke
teering Influenced and Corrupt Organ
izations Acl, or RICO, 18 U.S.C. §§ 
1961-68. 

Originally enacted 10 attack lhe infihra
tion of leghlmaie businesses by or
ganized crime, ordinary businessmen 
have disclM!red 1hey. 100, can be 1argets 
ofits civil provisions. In Sedlma, S.P.R.L 
v. lmrex Co., Inc., 105 s.ci. 3275 0985) , 
lhe Uni1ed Slates Supreme Court quick
ly arrested the auempts by some federal 
courts 10 limil RICO"s scope with respect 
to iwo RICO issues-the racketeering in
jury and prior criminal conviclion re
quirements. However, the Sedima courl 
opened the door to RICO's "pattern of 

.,,, 

rnckc1eering" requirement which may 
limit Just how far RICO can be carried, 
even af1er Sedima. 

Section 1962 of RICO prohibils a per
son from engaging in four iypes of 
conduct: 

(I) § 1962(3): Using or irrveslin_s any 
money received from a paucrn of rack• 
etecrlng actlvlly to acquire an Interest 
In, csrablish or operate an enterprise; 

(2) § l962{b): Acquiring or maintain· 
Ing an lnterl!Sl in or conuol of an enter
prise through a pattern ol r.icketccrlng 
activity: 

0 1 § )962(cl: If emplO)'ed Of associated 
wilh an enterprise, conducting or par· 
1ldpa1lng ln the conduct o( th<' enter• 
prise's affairs through a panem o( rack• 
e1eerlng activily; 

(41 § 1962(d): Conspiracy to violate any 
or 1he aboYe. 

Racketeering activity can be based 
upon a number of predicate acts, or vio
lations of certain sta1.e and federal laws. 
These laws Include criminal siatules pro
hibiting such crimes as kidnapping. ex
tortion, drug smuggling. elc. However, ii 
Is 1he inclusion of wire, mall and securi• 
lies fraud in the predicate arts giving 
RICO Its broad reach and providing fed·· 
era I jurlsdlc1ion for many claims which 
traditionally had been adjudicated in 
Slate courts under the common law of 
10n or contrad . 

Section 1964(c) of RICO provides the 
right 10 pursue a private civil aclion 10 
any person who suffers injury 10 his 
"business or property by reason of a vio-

\ 

V 
/ 
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The Scope of Coverage after Sedima 
lation of Section 19&2;' Nor only does 
rhis secrion provide a cause of action for 
damages, II also allows recovery of tre
ble damages and auorneys' fees. 11 is rhis 
aspect of RICO giving addlrional incen
tive 10 plalnriffs 10 categorize ordinary 
commercial disputes as RICO claims. 

Although Infrequently invoked until 
the late 1970s, in the last six or se--en 
~rs civil RICO has been used in a wide 
varieiy o( cases against defendanlS not re
motely connected with organized crime. 
Many federal courts reacted swiftly and 
strongly to curb the "garden variety" 
disputes involving RICO claims. Some 
courlS \vent so far as 10 require plaintiff 
ro prove ii link between defendant and 
organized crime. See e.g., \MJterman S.S. 
Corp. v. Avondale Shipyards, Inc., 527 
F.Supp 256 IE.O. La. 19811. 

In 1964, rhe United Stites Court of Ap
peals for the Second Circuit, alarmed at 
rhe "extraordinary, If not outrageous uses 
to which RICO has been pul,'' attempted 
to restrict RICO'S broad civil sweep. In 
Seel/ma, S.P.R.L. v, lmrex Co., Inc., 741 
F.2d 482 (2d Clr. 1984), the cour1 stared 
"RICO •.. presents a classic case of a 
srarute whose ambiguous language 

y,' .. 
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needs 10 be construed in light of Con
gress's purpose In enacting it." 

The courr then imposed two barriers 
for plaintiff to overcome. First, the Se
cond Circuit determined II was insuffi
cient for plaintiff to only prove he was 
injured by the commission of the predi
cate acts themselves-he must prove a 
"rackereering injury.' or ;1n injury caused 
by the type of activity which RICO was 
desiglled 10 deter. Second, plaintiff must 
prove defendant had a prior criminal 
conviction for the underlying predicate 
offenses. 

In Sedlma, S.P.R.L. v. lmrex Co., Inc., 
105 S.Ct. 3275 (1985), the United States 
Supreme Court, in reversing the Second 
Circuit's decision, decisively put an end 
to the racketeering injury and criminal 
conviction requirements. The court 
stated nothing in RICO's history or lan
guage supported the prerequisite of a 
prior criminal conviction or m.lndated the 
amorphous standing requirement of a 
rackereering injury. HO\vever, the court 
did not issue an open invitation to plain
tiffs who can proYe no more than they 
were damaged by two or more acts of 
rackeleerif1$. Instead, the court offered a 
new approach under which RlCO's civil 
provisions can be limited. 

Although rejecting the Second Circuit's 
opinion, the Sedlma court recognized 
rhat, "in its private civil version, RICO is 
evolvli1g into something quite different 
from the original concep1ion of ilS en
actors:' The court noted "private civil ac
tions under the statute are being brought 
almost solely against (respected busi
nesses), rather than against the arche
typal, intimidating mobster.' The court 
then stated as lollO\vs: 

The 'exrraordlna,y' uses to which civil 
RICO has been put appear to be pri
marily rhe result ol rhe breadth or the 
predicate o«enses, in panicular the in
clusion ol wire, mall and securilies 
lraud, and the (allure of Congress and 
the couns co develop a meaningful 
concep1 ol 'pa11em: 

In a now-famous footnote, the Sedima 
court implied rwo criminal acts commit
led in connection with an enterprise may 
not be sulflcienr to satisfy the pattern ele
ment, even though the terms of the stat· 
ure itself require only 1wo such acts: 

As many commentators have pointed 
001, 1he dclinilion or a 'pallem of rack
eteering activity' differs from the other 
pro,,lsions In§ 1961 In that it states that 
a panem 'requues' at least two acts ol 
racketc«lng activity; .. . not that it 
'meam' 1"1> such oos. The, implialion 
is chat while IWO acts are necessary, 
they may not be suffld enc. Indeed , in 
common parlance two ol anything do 
not senerally l'orm 3 'p;,llem: 

The legislative history, noted the court, 
shows rhat "two Isolated acts ol racke
teering activity do not constitute a pat
tern;' bui rather thar: 

lt]he Infiltration of legitimate business 
normally requires more than one 
'rackeceering activity' and che threat of 
conllnulng activity to be effective. le is 
!his !actor or contlnuiry p/m reJaaon
sh,p which combines to pn,duce a 
p;,ltem . 

The court also cited the follO\ving state
ment made by the sponsor of the senate 
bill : 

[Tfhe term 'panern' Itself requires the 
showing or n relationship .... So, 
rherel'orc, prool of IWO OC1S or racketeer· 
Ing activily, wi1hou1 more, does not 
cscabllsh a p.,ncrn ... . 

The court drew auention to the definition 
of panern adopted in a separate portion 
of the United States Criminal Code en
acted at the same time as RICO: 

IQrimlnal conduct forms a pactem if it 
embraces crlm,nal acts that hil\e the 
same or s,mil.lr purposes. results, par
ticipants, vlcrims, or methods of com
mission, or 01hclrwise arc intenelated 
by distinguishing characteristic and are 
no1 isolated events. 

Thus, rhe Supreme Cour1 sent out a 
clear signal 1ha1 the RICO paltern ele
ment should not be Ignored or treated in 
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a perfunctory manner and, indeed, 
remanded Sedima in pan 10 de1ennine 
if 1he requlsile pallem was preienl. 

In II dlssenling opinion, Justice Powell 
argued 1ha1 ahhough RICO "should be 
read broadly and conslrued liber,1lly 10 
effee1ua1e lls remedial purposes" in 
criminnl prosecu1ions, 1he same prln· 
cipies do not necessarily apply 10 1he 
Ac1's prlva1e civil provisions. The Juslice 
emphasized RICO should be cons1rued 
in a manner consisten1 wl1h its original 
purpose io eradicate 01ganized crlme-
001 in a manner so as 10 authorize priva1e 
civil actions broughl against respected 
businesses 10 redress ordinary fraud and 
breach of conlract cases. 

Justice Powell then pointed out 1he 
RICO requirement of proof of a pattern 
or racketeering may be interpreted nar
rowly 10 effect iis original legisla1M! 
purpose: 

Sttlion 1961(SJ defining •panem of 
raeke1cering activity" S1a1es 1ha1 such 
t1 panem"requires a1 le"151 ti.vo acts of 
r.icketcering activity!' This con1rnslS 
with lhc definillon of "rad<etcerlnK ac-
1M1y" In § 1961(11, sra1ing 1ha1 such nc• 
tivlly •means" any of a number or acl>. 
The defini1ion of "pauem" may thus 
loglcally be intl!IJ)t"eled as meaning lhill 
lhe p,esence ol lhe predicate act! IS or>, 
ly lhe beglnning: somedling more Is ..,.. 
quired fa< ~ •pa1ten\" 10 be p,o,.~ . 

By cons1ruing pattern to focus on 1he 
manner in which the crime was pcr
pe1ra1ed, slated Juslice Powell, courts 
could more successfully limit' RIC O's 
scope 10 ils ioiended 1arget-org;inized 
crime. 

Thus, Sec/Ima has cast doubt on earlier 
doosions which held that predlCilte ;!(1$ 

need not be related 10 each 01her 
1hrough a common scheme, plan or 
motive a5 long as all the aclS are done 
in the condL1cl of the affairs of 1he en1er
prisc. See e.g.. United Siares v. 
Weissman, 624 F.2d 1118, 1121·22 (2d 
Cir.), cert. denied, 449 U.S. 671 0960); 
United S&11es v. flliol, 571 F.2d 680, 899 
(51h Cir. 1978), cett. denied, 439 U.S. 953 
(19791. These cases found thal the enter· 
prise itself supplied the necessary unify
Ing link between the predicate aclS 1ha1 
mil\' cons1i1ute a pauern of racke1eerlng 
actlvlly. Weissman, 624 F.2d al 1122; 
tllior, 571 F.2d al 899 
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Coun decisions since Sedima have 
been m<M!d by lhe Sedlma court's state
ments 10 emphasize an aspecl of lhe pai
lern requuement which had often been 
o.erlooked in 1hc pas1- 1ha1 of continu
ity. The "cominuily plus rela1ionship" re
quirement means no1 only that the predi
Cille acts be related, but also 1ha1 1he acts 
be pan of some continuous, as opposed 
to isolated, criminal ac1ivi1y. 

Al. one ex1reme are th05e couris sug
ges1ing multiple fraudulent acts commit-
1ed in a single criminal scheme or epi
sode do nol sa1isfy the continuity require
ment of pauem, and thus, can never con
stitute a pattern of racketeering activity. 
These courts require proof of multiple 
criminal schemes in order 10 salisfy the 
pattern requirement See e.g., Northern 
Trusl Bank/O'Hare, N.A. v. lnryco, Inc., 
615 FSupp. 828 (N.0 . Ill. 1985) ("Surely 
the continuity inherent in the 1enn pre
sumes repealed criminal activity, not 
merely repeated acts, 10 Cilny out 1he 
same criminal activity, II places a real 
strain on the language 10 speak of a sin-
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gle fraudulent efion, implemented by 
-ral fraudulent acts, as a 'panern of 
mckc1eering activity"'); 1<//lng1on v. 
Carpenter, 619 F5upp. 474, 477-78 <CD. 
cal . 1985) (separate acts of wire fraud 
commlued in connection wilh 1hc same 
criminal 1ransaction do not cons1ilu1e n 
p~ttern of mcke1eering aclivily; con1inu
ily of r~cke1eering ac1ivi1y requires 1ha1 
the predicate acts occur in different 
criminal episodes). 

AJ the other extreme are 1hose courts 
re,ecting OUI of hand the 001ion that mul
llple schemes are necessary to prove a 
pauem. See e.g., Conan Properties, Inc. 
v. MMtel, Inc .. , 619 F5upp. 1167 (S.0. N,V, 
1170) (lwo acts arising ou1 or the ,, me 
scheme may constitute pattern of mcke-
1eering aclivily); Trak Microcomputer 
Corp. v. ~arne Bros., 628 F.Supp 1089 
(N.Q Iii. 1985) (pattern of racketeering 
actlvfly can be established wilh ~peel 
to a single fraudulent scheme); Fleet 
Manasement Systems v. Archer-Oanlcls
Midland Co., 627 F Supp. 550 (C.O. Ill. 
1986) (although more 1han a mere count· 
ing of racke1eering acts is necessary, 1his 
does 1101 111ean that a pauern canno1 be 
established wlih respect 10 a single 
fraudulen1 scheme). 

Somewhere beiween these two posi
tions lie 1h05e cour1s which, while at· 
cepting the propasition that a pauem 
may exis1 within a single criminal <>01-
sode, require some differei11ia1ion 
lime lapse among the predicate ac15 In 
order to salisfy the conlinulty prong of 
1he pa11ern rcquiremem. Some courts re
quire 1he scheme present a threat of fu
ture racketeering activily. 

For l!l<,1,nple, in Superior Oil Company 
v. Fulmer, 785 F .2d 252 (81h Crr, 1986), 
the Eigh1h Circuil ,vas presenled with a 
RICO claim in connection with a ~ingle 
scheme 10 defraud. Although recogniz. 
Ing 1ha1 a paltern may be proved In a sin
gle criminal scheme, 1he court n1?11Crthe
less required proor of a threal of con
tinuing racketeering activities in 1he 
fu1urc In combination with ongoing acts 
of racketeering. In Graham v. Slaughter, 
624 FSupp. 222 (N.0. Ill., 1985), the 
coun found 1he allegations of 1he com
plaint Slllled a cause of action under 
RICO due to the ongoing nature of an 
open-ended scheme 10 embezzle which 
included a number of indepc11dcn1ly 
motivated crimes. 
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Other courts have determine d a pat
tern can exist if the individual predicate 
offenses are separated in time and form. 
In Paul S. Mullin & Associates, Inc. v. 
Bassett, 632 f.Supp. 532, 541 (D.Del. 
1986), the court noted, because the al
leged predicate acts occurred over a 
short perio d of time, were made to the 
same people and took substantially the 
same form, the acts were not sufficien t
ly d istinct in time or substance to com
prise a pattern. And, as stated by the 
court in Kredietbank, N.V. v. Joyce Mor 
ris, Inc., No. 84-1903 (D.N .J. Jan. 9, 1986): 

Where a single criminal act is repeated 
againsl a second victim, or repeated in 
a time and place removed from i ts first 
commission, the two acts arguably sug
gest a design or configuration, and may 
satisfy the pattern requirement. But the 
repetition of an act taken against a sin
gle victim or set of victims following 
closely on the heels of the original 
wrong. in some citeum.scribed circum~ 
stances, ... suggests no ex.pansion, no 
ongoing design, no continuity, such as 
was the target of Congress in RICO. 

The 11th Circu it jo ins those courts re
jecti ng the propos iti on that a pattern of 
racketeer ing activity can be established 
on ly upon proo f of a pattern of racke
teer ing schemes. In Bank of Amer ica v. 
Touche Ross & Company, 782 F.2d 966 
(11th Cir. 1986), the cour1 held al legations 
of predicate acts whi ch constitute distinct 
statutory vio lations, even if part of the 
same scheme or transaction, are suffi . 
cie nt to with stand a moti on to d ismiss. 
The Touche Ross court did not, however, 
ignore the con tinui ty prong of the pat
tern requirement. The court ci ted Sedima 
that to establish a pattern, " there must be 
a showing of more than one racketeering 
activit y and the threat of cont in uing ac
tivity . " In additio n, the court noted the 
follow ing passage should ·be used as an 
aid to interp ret RICO 's pattern 
requ irement: 

[Qrimina l conduct forms a pattern if i t 
embraces criminal acts that have the 
same or similar purposes, results, par .. 
licipants, victims, or methods of com .. 
mission, or otherwise are interrelated 
by distinguishing characteristics and 
are not isolated events. 

Thus, the Touche Ross court focused 
on the manner in whi ch the alleged 

The Alabama Lawyer 

crim inal act iv it.y had been perpetrated 
through an analysis of the relationshi p 
among the part ies, the time frame of the 
predicate acts, the number of pred icate 
acts and the purpose of the fraudulent ac
tiv ity. The court held the complain t satis,. 
fied the pattern requir ement by alleging 
defendants comm itted nine separate acts 
of mail and wir e fraud, involving the 
same part ies over a per iod of th ree years, 
for the purpose of induci ng plaint iff 
banks to extend credit to defendants. 

A decision recentl y handed down by 
the northern distric t or Georgia under
scores the con tinuit y requi rement laid 
down by the 11th Ci rcuit. In Shefte/man 
v. Jones, No . 84-472A (N. D. Ga. May 28, 
1986), a purchaser of bonds sold to fi. 
nance the development of a retirement 
project fi led suit against part icipants in 
the bo nd issue and development, al
leging, inter a/ia, cla ims for securit ies 
fraud and violations of RICO. Although 
the court conceded pla intiff met hi s in
iti al burden of pleading two predicate 
acts, the court dismissed plaintiff's RICO 
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cla ims on the grounds plainti ff did not 
demons trate a threat of continu ity: 

The predicate acts in this case did not 
occur over the protracted period pre
sent in Touche Ross. Moreover, the de
fendants did not target a small group 
of investors and subject them to fre
quent fraudulent solicitatiOl>s. Rather, 
as part of a single bond offering one a~ 
legedly misleading official statement 
was delivered to thousands ol irM!stors. 
Plaintiff has not demonstrated similar 
conduct on the part of defendants in 
the past. On the facts as a whole the 
court does not find the continuity and 
ongoing design required to demon
strate a panem. 

A1 least one important aspect of the 
statute remains wi de open, even tho ugh 
Sedima may haw ans,.,.ered some ques
tions abo ut RICO. The Sedima court, not 
appearing altogether happy wi th the 
form in which RICO has evolwd, cha l
lenged both the legislature and the courts 
ro develop a meaningfu l concept of pat
tern . Whe ther such a concept will unfold 
cannot be answered now, as yet another 
chapter in RICO's short but confused his
tory remains to be wr i tten. • 

John E. Grenier received his law degree 
from Tulane University and his graduate 
degree in taxation from New York Uni
versity. He has been a member of the 
Birmingham firm of Lange, Simpson, 
Robinson & Somerville since 1967. 

Sally 5. Reilly, an associate with Lange, 
Simpson, Robinson & Somerville, re
ceived her undergraduate and /aw de
grees from Duke University. 

Richard Wilson 
& Associates 

Registered 
Professional 

Court Reporters 
132 Adams Ave nue 

Mont gomery, Alabama 36104 

264-6433 
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cle opportunities 

19 friday 

PROVING PATERNITY 
Harbert Center, Birmln11ham 
Birmingham Bar Assoc,a1ion 
Credits: 1.0 Cost SlO 
(205) 251-8006 

19-20 
EVIDENCE 
Civic Cenler, Birmingham 
Alabama Bar lnS1itu1e lor ClE 
(2051 348-6230 

24-27 
SUPERSTARS OF CRIMINAL DEFENSE 
Rit:t Carlton Hotel, Allan1a 
Allanta Bar Association 
Credits: 243 Cost: S325 
(404) 521-0781 

25 thursday 

TORT REVIEW 
~n Braun Ovic Center, Huntsville 
Alabama Bar Institute lor CLE 
(205) 348-6230 

26 friday 

TORT REVIEW 
Civic Cen1er, Birmingham 
Alabama Bar lnstilule lor CLE 
(205) 348-6230 

264 

EFFECTIVE USE OF EXPERTS 
Harbert Cente~ Birmingham 
Birmingham Bar Association 
Credits: 3.2 Cost; S2S1membeis; 

$3S1nonmembers 
(205) 251-8006 

COASTAL ZONE REGULATION IN 
ALABAMA 

Unil,ersily of Sou1h Alabama Campus, 
Mobile 

University of South Alabama 
Credits: 3.6 Cost: SGS 
(205) 277 · 793 7 

2 thursday 

TORT REVIEW 
Ramada Inn Airport Bh<d., Mobile 
Alabama Bar Institute ror CLE 
(205) 348-6230 

3 friday 

PREVENTING LEGAL MALPRACTICE 
Holiday Inn Medical Center, 

Blrniongham 
Cumberland Institute for CLE 
(205) 870-2865 

TORT REVIEW 
Civic Cenler, Montgomery 
Alabama Bar lnstil\lle for CLE 
(205) 348-6230 

9 thursday 

FAMILY LAW 
Civic Center, Montgomery 
Alabama Bar lnstitu1e for CLE 
(205) 348-6230 

CONSIDERATIONS IN BUYING OR 
SELLING A BUSINESS 

Birmingham 
Na1ional Business lnstitule 
Credits: Z2 Cos1: S96 
(nS) 835-8525 

10 friday 

FAMILY LAW 
Civic Center, Birmingham 
Alabama Bar lnstilUle for CLE 
(205) 348-6230 

CONSIDERATIONS IN BUYING OR 
SEUI NG A BUSINESS 

Mon1gomery 
Nalional Business lnstotute 
Credits: 7.2 Cosl: S96 
(nS) 835-8525 

15 wednesday 

ANANCIAL PLANNING 
Holiday Inn Medical Center, 

Birmingham 
Cumberland lnstllute for CI.E 
(205) 870-2865 

16 thursday 

INSURANCE 
Ramada Inn Airport Blvd., Mobile 
Alabama Bar lns1i1u1e for CLE 
(205) 348-6230 

ANANCIAL PLANNING 
Mon1gomery 
Cumberland Institute for CI.E 
(205) 870-2865 
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17 friday 

INSURANCE 
Civic Center, Montgomery 
Alabama Bar Institute (or CLE 
(205) 348-6230 

OVERVIEW OF TAX LEGISLATION 
Harbert Center, Birmingham 
Birmingham Bar Association 
Credits: 1.0 Cost: $10 
(205) 251-8006 

FINANCIAL PLANNING 
Mobile 
Cumberland Institute for CLE 
(205) 870.2865 

23 thursday 

INSURANCE 
Von Braun Civic Center, Huntsville 
Alabama Bar Instit ute for CLE 
(205) 346-6230 

24 friday 

CONTESTED ADOPTIONS AND TER-
MINATION OF PARENTAL RIGHTS 

Harbert Center, Birmingham 
Birmingham Bar Association 
Credits: 3.2 Cost: $25/members; 

(205) 251-8006 
$35/nonmembers 

THE NEW TAX LAW 
Ho liday Inn Med ical Center, 

Birmingham 
Cumberland Institute for CLE 
(205) 870-2865 

INSURANCE 
Civic Center, Birmingham 
Alabama Bar Institute for CLE 
(205) 348-6230 

The Alabama Lawyer 

SCHOOL LAW 
Law Center, Tuscaloosa 
Alabama Bar Instit ute for CLE 
(205) 348-6230 

30 thursday 

SURVEY OF ALABAMA LAW 
Ramada Inn Airport Blvd., Mobi le 
Alabama Bar Institute for CLE 
(205) 348-6230 

BANKRUPTCY LITIGATION 
Holiday Inn Medical Center, 

Birm ingham 
Cumberland Institute (or CLE 
(205) 870.2865 

30-1 
CONDOMINIUM AND CLUSTER 

DEVELOPMENTS 
Sheraton Bal Harbour Hotel, Miam i 
Miami Law Center 
(305) 384-4762 

31 friday 

SURVEY OF ALABAMA LAW 
Civ ic Center, Montgomery 
Alabama Bar Institute for CLE 
(205) 348-6230 

6 thursday 

SURVEY OF ALABAMA LAW 
Von Braun Civic Center, Huntsville 
Alabama Bar Institute for CLE 
(205) 348-6230 

7 friday 

SURVEY OF ALABAMA LAW 
Wynfrey Hotel, Bim1ingham 
Alabama Bar Institute (or CLE 
(205) 346-6230 

SOFT TISSUE INJURIES 
Ho liday Inn Med ical Center, 

Birmingham 
Cumberland Institu te for CLE 
(205) 870-2865 

HAZARDOUS WASTE LAW 
Troy State University at Dothan 
Troy State University 
Credits: 4.2 Cost: $65 
(205) 277 -7937 

13 thursday 

CRIMINAL LAW 
Civic Center, Birmingham 
Alabama Bar Institute for CLE 
(205) 348-6230 

14 friday 

TRIAL ADVOCACY WITH JAMES 
MCELHANEY 

Hol iday Inn Medical Center, 
Birmingham 

Cumberland Institute (or CLE 
(205) 670-2665 

CRIMINAL LAW 
Civic Center, Montgomery 
Alabama Bar Institute for CLE 
(205) 348-6230 

DAVID EPSTEIN ON BANKRUPTCY 
Wynfrey Hotel, Birmingham 
Alabama Bar Institute for CLE 
(205) 348-6230 
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cle opportunities 

20 thursday 

NEGOTIATION 
Civic Center, Monigomery 
Alabama Bar Institute for CLE 
(205) 348-6230 

21 friday 

NEGOTIATION 
Civ ,c Center, Birmingham 
Alabama Bar Institute for CLE 
(205) 348-6230 

DUI 
Harben Center, Birmingham 
Blrmlnghnm Bar Association 
Cred it s: 3.2 Cost: $25/membe rs; 

$35/non members 
(205) 251-8006 

20-21 
FtDERAL TAX CLINIC 
Ferguson Center, Tuscaloosa 
Unive rsity or Alabama 
Credils: 12.6 
(205) 348-3014 

SOUTHERN CONFERENCE ON TORT 
REFORM 

Holiday Inn Medical Cente<, 
Birmingham 

Cumberland Institute for CLE 
(205) 870-2865 

4 thursday 

FORENSIC EVIDENCE 
Mobil e 
Cumber land Institut e for CLE 
(205) 870-2865 
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5 friday 

FORENSIC EVIDENCE 
Holiday Inn Medical Center, 

Birmingham 
Cumberland Institute for CLE 
(205) 87Q-2865 

ESTATE PLANNING 
Civ ic Center, Birmingham 
Alabama Bar Institute for CLE 
(205) 348-6230 

ENVIRONMENTAL LAW AND 
REGULATION 

Troy Stale University at Dothan 
Troy State Uni versity 
Credits: 4.0 Cost: S65 
(205) 277-7937 

11 thursday 

ETHICS: A GUIDE TO THE ALABAMA 
CODE OF PROFESSIONAL 
RESPONSIBILITY 

Civic Center, Mo ,ugomery 
Alabama Bar Institute for CLE 
(205) 348-6230 

DUI 
Huntsville 
Cumberland Institute for CLE 
(205) 870-2865 

12 friday 

ETHICS: A GUIDE TO THE ALABAMA 
CODE OF PROFESSIONAL 
RESPONSIBILITY 

Civic Cenler, Birmingham 
Alabama Bar Institute for CLE 
(205) 348 -6230 

DU I 
Ho liday Inn Medica l Center, 

Birmingham 
Cumberland Insti tute for CLE 
(205) 87Q-2865 

13 saturday 

DUI 
Mo ntgomery 
Cumberland Institute for CLE 
(205) 870-2865 

16 tuesday 

TRIAL ADVOCACY 
Ramada Inn Airpon Blvd., Mobile 
Alabama Bar Institute for CLE 
(205) 348-6230 

17 wednesday 

TRIAL ADVOCACY 
Civic Center, Birmingham 
Alabama Bar Institute for CLE 
(205) 348-6230 

18 thursday 

DUI 
Dothan 
Cumberland Institute for CLE 
(205) 87Q-2865 

19 friday 

DUI 
Mobile 
Cumberland Institute for CLE 
(205) 87Q-2865 

• 
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Opinions of the General Counsel 

QUE STION: 

" Is the disclaimer contained in Temporary 2-102(E), name
ly, 'No representation is made about the quality of th e legal 
services to be perform ed or th e expertise of the lawyer per
formi ng such servic es' required in all att orney adverti se
ments or only in those describin g certa in specific legal ser
vices?'' 

AN SW ER: 
The disclaimer is required only in attorney advertisements 

describing certain specific legal services. 

DISCUSSION: 
Prior to Oc tober 25, 1985, Disciplinary Rule 2-102(A)(2) 

provided: 
"(A) A lawyer or law firm shall not use professional cards, pro
fessional announcement cards, office signs, letterheads, tel<>
phone directory listings, law lists, legal directory listings, 
similar ptofessional notices or devices or newspapers, except 
that the following may be used if they are in dignified form: 

(2) A brief professional announcement card slating (1) new 
or (2) changed associations or (3) addresses, (4) change of 
firm name, (5) or similar mailers pertaining to the professional 
office of a lawyer or law fim,, which may be mailed to lawyers, 
cl ients, former clients, personal friends, and relatives. It shall 
not slate biographical da1a except to the extent reasonably 
necessary to identify the lawyer or to explain the change in 
his association, but ii may state the immediate past position 
of the lawyer. It may give the names and dates of predecessor 
firn,s in a continuing line o( succession. 11 shall nol state the 
nature of the practice except as permitted under OR 2-l06:' 
(parenthe1ical numbers added) 

Prior to January 2&, 1983, Disciplinary Rule 2-102 (Al (7) (fl 
provided: 

"No advertisemenl shall be published unless it comains, in 
legible print, the iollowing language: 

'No representation is made about the quality of legal ser
vices to be performed or the expertise of 1he lawyer per
forming such services:" 

On January 26, 1983, Disciplinary Rule 2-102 (A) (7) (0 was 
amended to provide: 

•• • 
"(7) • •• 

(f) Except in an advertisen1ent containing only 1hat informa4 

tion permined by OR 2-102 (A) (2) announcing the formation 
or change of partnership or association or change in loca
tion of the attorney's office, no advertisement shall be pub
lished unless It contains in legible print, the following 
language: 

The Alabama Lawyer 

by William H. Morrow , Jr. 

'No representation is made abou1 the quality of the legal ser
vices to be performed or tlie expertise of the lawyer petform
i ng such services:" 

On Oc tober 25, 1985, the Supreme Court of Alabama 
rescinded Disciplinary Rules 2-101 through 2-106 and adopted 
Temporary Discipl inary Rules 2-101 through 2-106. 

Temporary DR 2-101 in pertinent part provides: 
••• 

')\ law)':lr shall no1 make or cause to be made a raise or 
misleading communication about (1) the lawyer or (2) the 
lawyer's services:' (emphasis and parenthetical numbers 
added! 

Ptior to January 6, 1986, Temporary DR 2-102 (E) provided: 
•• • 

'l'lny lawyer who advertises concerning legal services shall 
comply with the following: 
(E) No communication concerning a lawye~s services shall 
be published or broadcast unless it contains the following 
language as an integral and prominent part of the presenta
tio,i: 'No representation is made about the quality of the legal 
services to be petformed or the expertise of the lawyer per
forming such services:" (emphasis added) 

On January 6, 1986, the Supreme Court of Alabama amend-
ed Temporary Disciplinary Rule 2-102 (E) to read as follows: 

"No communication concerning a lawyer's services shall be 
published or broadcast unless it contains in legible and/or 
audible language the following: 'No representation is made 
about the quality of the legal services to be petformed or the 
expertise of the law)<er performing such services:" (emphasis 
added) 

The case of Mezrano v. Alabama State Bar, 434 So. 2d 732 
(1983) involved a challenge to the constitutionality of DR 
2-102 (A) (7) (fl.as it existed subsequent to January 2&, 1983. 
The court held the disclaimer requirement is constitutional. 
The court discussed the cases of Bates v. State Bar of Arizona, 
433 U.S. 350 and the case of In the Matter of R.M.J., 455 
U.S. 191. Considering the disclai mer, the court observed: 

••• 
"The appellant lawyer in R.M.J. had been found guilty of 
violating several advertising pfOv'isions of the Missouri canons 
of Professional Responsibility, including a requirement that 
lawyer advertisements include a specified disclaimer of cer
tific.11ion of exper1ise following any l isting of specific areas 
of praaice. Although no challenge was made to the constitu
tionality of the disclaimer requirement, the Court did note 
that the Bates decisio,, suggested the use of disclaimer re
quirements to protect the public from misleading lawyer 
advertising. The Court noted: 
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'E= as 10 price advcnising 1he 
(Bales) Coun Su88esled lhal som~ 
regulalion would be permissible, 
For e.amp le, ... 1he bar could re
quire disclaimers 0t explanations to 
;r.oid false hope,.. •• 'Id., 455 U.S. al 
200, 102 S.CI. al 936, n L,Ed. 2d al 
n. n. 11:''(emphasis added) 

In 1he case of Lyon and Blalock v. Ala
bama Slate Bar. 451 So. 2d 1367 lhe court 
was called upon 10 rule upon 1he con
s1itutionali1y of OR 2-102 (A) en (f) prror 
10 its amendn,enl on January 26, 1983 
(lhe amendment of January 26. 1983, 
made no substantive change as 10 the 
precise issue in either Mezrano or Lyon 
and Blalock). 

In Lyon and Blalock the court again 
discussed Bares v. State Bar of Arizona, 
supra, and In the Mauer of R.M,I,, supra. 
The court also quoted from the case of 
Central Hudson Gas v. Public Service 
Commission of New York. 447 U.S. 557 
as follows: ... 

"To anS\.\-er 1ha1 question, we turn 

10 1he lesl which was lom,ulaled in 
Central Hudson Gas v. Public Ser
vice Commission of New York, 447 
U.S. 557, 566, 100 S.Ct. 2343, 2351, 
65 L.Ei:I. 2d 341 09801 quoted in 
In the Maner of R.MJ., 4SS U.S. at 
203-04, 102 S.Ct. a1 937-36: 

' In commercial speech cases, 
then, a four-part analysis has de
veloped. Al. 1he ouise1, we must 
determine whether 1he exp,es
sion ls protected by the first 
Amendment. For commercial 
speech to come within 1ha1 pro
vision, Ii at least must concern 
lawful activity and not be 
misleading . Next , we ask 
whether the asserted govem
menta 1 interest is substantial. If 
both inquiries yield positive an
swers, we must determine 
whether the regulation directly 
advances the g<M?mmental in-
1eres1 asserted, and whether ii is 
not more extensive than Is nec
essary to serve that in1eres1!" 

In ruling that 1he disclaimer provision 
is cons1ltutional the court observed: ... 

~ • J1 is rmsoo;able to assume that some 
readers ol an advcni,ement, such as the 
one presently be/ore us, mighl beliCllt! 
that the anomcy Is a specialist or hns 
~reater expel1iMl in performing 1hc ser
vices advertised 1han auomeys who do 
not adve11ise. N:cordingly, we upheld 
that <fJSCla,mer requirement in Mez· 
rano because cl !he Ba(s subslantlal in
terest In plt!\.ef'lting lhe public /,om be
ing misled. lh ls restriction meets 1hc 
requirements of Central Gas and R.M.J, 
because the dlsclaimer is directly rll· 
lated 10 lhal lntcresi, and is nol more 
excenslve lhan necessary to serve lha1 
lnteresi; (emphasis added) 

Numerous inquiries have been direct
ed to the Office of the General Counsel 
Inquiring as to whether the disclaimer is 
required in certain advertisements. The 
disclaimer is required only in attorney 
ad\'l!rtisements describing ce11ain specif
ic legal services. This opinion may serve 
10 clarify 1ha1 pol111. • 

Disciplinary Report Suspensions 

• Birmingham lawyer Charles T. Bradshaw was suspend· 
ed, effective June 30, 1986, for failure 10 comply with the Man
dalorf Continuing 1.J!gal Education requirement of the Alabama 
State Bar. 

Public Censure 
• Escambia County lawyer Joseph Robly Tucker ,vas 

publicly censured May 30, 1986, for having been found guilty 
of willful neglect. He failed 10 file a brief with 1he court of 
criminal appea ls for a diem he was representing. in violation 
of OR 6-tOl(A), Code of Profession.1/ Responsibility of the 
Alabama State Bar. (ASB 85-615) 
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IIDIO TBI.ISUBIS 
VIDEO OF: 

DEPOSITIONS , 
ACCIDENT 
RECONSTRUCTION , 
COPIES MADE, 
ALL FORMATS 

Telephone : (205) 265 -2999 

• Huntsville lawyer James M. Holmes was suspended, ef
fective June 30, 1986, for failure to comply with the Mandatory 
Continuing Legal Education requirement of the Alabama State 
k • 

SMITH-ALSOBROOK & ASSOC . 
EXPERT WITNESS SERVICES 

• Tire consulting 
• Rim/tire explosions 
• Traffic accident reconstruction 

BOBBY D. SMITH, B.S., J ,D., President 
RO. Box 3064 Opelika, At. 36803 (205) 74~1544 
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editor's note: This is a reprint of a presen
tation given during the Alabama State 
Bar's I 986 Annu,,/ Meeting in Bir
mingham. 

by Alex W. Jackson 

Why bother? Malpractice lawsuits 
and ethics complaints happe n to 
"othe r people. " 

This Is wrong. Malpractice lawsuits 
and ethics complain1s are becoming in
creasingly common and serious. Nearly 
900 ethics complainls have been filed 

The Alabama Lawyer 

with 1he Alabama State Bar in each of 1he 
past two years, and discipline has been 
imposed In 12-14 percenl of 1hose mat
ters (more 1han 100 cases each year). The 
growth rate In e1hics complaints filed 
has, In ilve of the lasl six years, greatly 
exceeded 1he grow1h in the number of 
new lawyers. 

Malpractice law~uits and recoveries 
against Alabama lawyers also are in
creasing. as are Insurance rates. Lawyers 
are quite willing 10 sue other lawyers, 
and the frequency of recovery seems 10 
be rapidly increasing. In a recem year 
(fiscal '64·'65) we know of27 recover
ies against Alabama lawyers, with one 
case being seltled for more than 
S 1,000,000, and the other 26 averaging 
a recovery of SS,200. These ligures are 

bad enough, bul indica1ions are that 
1hese numbers are on the increase. There 
are presently elgh1 malpractice lawsuits 
on 1he docke1 of the Mon1gomery Coun· 
ty Circuit Court. 

These statistics point out one thing 
about the practice of law-it is becom
ing more risky every day. 

What is causing this increase? 
As migh1 be expected, numerous 

causes are in play. One obvious cause 
is the dramatic growth In the legal pro
fessieo-there are more lawyers to get in 
trouble and more willing (anxious?) to do 
something about i1. The public Is more 
aware o( the rlgh1 to sue or complain, 
and society as a whole seems 10 be more 
litigious. Disciplinary mailers and judg· 
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ments against lawyers are mo«.> widely 
publicized. Thus, publlc ilWilren~, ~nd 
Increased access to couns and dlsdplln· 
ary agencies have played a p.iri. 

These external causes have been ana
l}'J'.ed, but then! Is lmle th.lt an be dont" 
by the legal profession to "rum back !ht' 
hinds o( time." In l..a. mo!l studic> II.Ive 
shown that the publlcity attend,int to 
these matters ha5 an overall fav0t,1ble 
impact on the public in that it encour• 
.iges the pen:epcion lhtore is ,uslice 1n this 
world and the leg;al p,oiesslon is W'mf)l

lng to police Itself, 
There is not much reason to believe 

lawyers are wol'5C today than In the 
"good old daYJ." But, accepting there Is 
little lawyer.; o, bilr associations an do 
.about the "external auses'' o( client 
complaints, !hen the emphasis mut.1 be 
on attacking the "Internal caus«.-s" of 
these complaints. 

Toward that goo I various studies hove 
been conduetcd by or on behall or ,1.11e 
bar as10ciations In an elron to Identify 
both high risk lawyers and the root 
causes of cllen1 complaints. One ~ui;h 
study was conducted by the EthlC!I EdtJ
catlon Committee of the Alabama Sime 
Bar, using dlsdpllnary data developed 
over several yea11. Recently lhe Amert. 
can Bar Association h.~s made c:ettaln 
raw disciplinary datil avallable covering 
nearly every disciplinary jurisdictlon in 
the United Staleiconflrmlng ln virtually 
IM!ry cah!g(>ry the d.lta developed In 
A.labama. 

Both the ASA and ~ Alabam.l :lludies 
sought to identify those areas of pr.ictice 
In which client complaints W!'re most 
common and the types of c:onduo that 
led to the complaints. Suffice It to !>ilY • 
l.iwyer is more ;at risk when dealing dt· 
reclly with a client in a matter on which 
tha1 d1ent has ;in intense lamily, lln.111-
cial or libeny Interest. 

Unfortunately, both S1ud1es also show 
that lawyers, or at least some lawyers, do 
ro~ In illeg.il conduct and ,1 \[gntfi
c:ant percen1.1gc of dlslwments .md res
ignations .ire ;attributed to feloniou, con
duet (nationwide, 11 percent or dl,b.lr· 
ments and 13 percent of reslsMtlons In 
1985). Thus, one contrlburlng factor to 
client complaints Is illegal/felonious 
conduct. 

In both swdies the primary underlying 
cause of clienl complnlnts Is GENERAL 
NEGLECT. RegnrcJlc~s of the area of prac-
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1ice GENERAL NEGLECT leads all Olher 
allegntloc1> ol misconduct and rs also the 
number one offrnse in those disciplinary 
manc11 In which disclpllne is Imposed. 
Number, two and three are, In order, 
FAILURE TO COMMUNICATE and 
GENERAL MISREPRBENTATION TO 
CllE"'1'. 

Numbt-rs lour and five al50 are related 
to each other, perhaps less so to the Ii rst 
three, and are MISAPPROPRIATION 
and COMMINGLING. Obviously Ml£. 
APPROPRIATION and COMM11','CUNG 
lilke on 60<nelhlng d me character or the 
felonious conduo mentioned e.1rtier in 
that thl'Y are more In the form of a con
sclou,, willful misconduct. Few people, 
.and no d11,0plin.1ry ;igenc:ies,. are going 
10 ~ilM! a I~ simply lorgol that il 
is improper to steal a ctlentl funds. 

There Is little to be done by lhe legal 
profe,sfon to Identify and help lawyers 
who will ~toop to theft. al least prior to 
their gelling <:o1ughL Perhi1ps bars could 
and '>hould develop more, and better, 
program<, to identify and help this small, 
$.1d gro~p. but In aetuallty the number 
of lawyers who engage In such to'411y 
outrageous condue1 Is relatively small, 
and 1he causes of the conduo cover the 
full specirum or the human condition 
from drug addiction to greed. 

Nonetheless, these people do exist, in 
Alab;tma and elSt.'Wherc, and they great
ly harm themselves, their clients and all 
who itrt' p,oud d lhis profession. Disci
pl1n.vy agencies are dealing with this 
problem in the only fa1hlon open to 
them, thl' imposition of swift and severe 
sanction\. If it Is possible to dlscoorage 
any lawyer from illegal coodtKI by ,vam
ing of the dire consequences, then 
please sWld warned; if caught. one v.ill 
be punl(hc!d. 

On a more po!itive note, mere 1s every 
rca50n 10 believe that the most common 
root auses or client complaints, GEN
ERAL NEGLECT, FAILURE TO CO,\\. 
MUNICATE and GENEAAL MISREPRE· 
SENTATION TO CLIENT, can be dealt 
with by edl.l('.iltlon and the llberal appli· 
c:allon of common sense. It Is no1 neces
sary 10 draw a dlstinetion belween mal
praolce and unethical c0t1duct. as the 
root c:auie$ of each seernl nsly apply 
across the bo.,rd and the distinction be
tween th!' two Is becoming Increasingly 
blurred. There are countless factual 

scenarios in which condUCI might be 
one or the other, but not both, Such 
scenarios are lx,comlng less common. 

If GENERAL NEGLECT, FAILURE TO 
COMMUNICATE and GENERAL MIS. 
REPRESENTATION TO CltE"'1' rould ~ 
eliminated, then over one,,h;ilf o( ~II 
client complaints probably never would 
develop. Alab.lma Sliltt' Bar rescarch in· 
dicales lhat some l.>wyers develop b.1d 
worlc habits and are ;a grlev;ince or IJw· 
suit wailing to h,1ppen I.Jw)·oo hJ..e to 
make money, .and some~ v.,11 il/C· 

Cep4 clients ;ind a~. Jar money, whM 
they know or should know they cannot 
deliver as expected or promised. Some 
l.iwye,s are simply too busy ;and, ~1 • .ire 
afraid for any numbet of~ to tum 
down a prospectlllt' client. Lawyffl Ollt:n 
underestimate, to themselvc~. th!.' 
amount of time and wo1l< that a p.inlcu· 
lar matter might require. Before 1h1:y 
know what has happened, they hnve 
more 1han they Cllll do. They al'° may 
dl5COVe, that they have woilced beyond 
the fee charged, or with more wo1k to 
be done and a ncro to genernte mvcnul' 
for the office. If this sounds fomllfar, thco 
you are a typlc,11 lnwycr and you have 
one question on yotJr mind, to wh: 

How do I avoid client co mpla ints 
and/or malpra ctice lawsuits? 
The Twelve Golden Rules 
1. Place illl clier1t's funds in .i trusl ac
count. This is required by the Code of 
Professional R~porurbllr1y or the Al.,. 
bama S'4te Bar (i)nd every other dhcl· 
plln.1ry jurisd1C1lonl and also is common 
sense. If a dispute ~rises over your right 
10 a portion of the funds held by you ln 
llUSl. then those disputed funds ~Id 
be held inlaCI until ~ d1sputr ts ~ 
solved. 

l. When you disburse funds to or for a 
clien1, keep complete records .ind with
In ;i reason;ible time alter d1..t>u11ing 
those funds, fumbh an .lCCOUnt to the 
client. When sizable .amounts of money 
or property arc Involved, wrlmm dis
bursement statement> are recommond· 
eel, and the s.1me should be explained 
to the reasonable satl~acuon of the cllent 
(with the explanation and the foa of the 
disbursement, acknowledged by the 
client). If your di('nt r~>qul)Sts an ,)ccount· 
Ing from you relating to funds you hnvc 
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received or disbursed for him, the Code 
of Professional Responsibili ty requires 
1ha1 you furnish ii 10 him. 
3. Keep funds separate and apart from 
those of the client. Commingling is pro
hibited by the Code. You should only 
place enough of your own funds in your 
clients'/trust account to pay anticipated 
~ank charges for the operation of the ac
count. 
4. Settle cases only with the informed 
consent of your client. Explain 10 the 
client his options (if any) and why you 
do or do not recommend settlement. 
When possible and practical, do this in 
writing and have the client execute an 
acknowledgment or the explanation. An 
informed client is usually less suspicious 
and less likely to turn on the lawyer a1 
some later date, but obviously full dis
closure will be more effective in some 
cases than in others and should not be 
viewed as a panacea. 
S. During the pendency of a matter, 
keep the client informed and, if possi
ble, furnish copies of all pleadings, docu
ments, letters, etc. A surprised client is 
frequently an unhappy client. Generally, 
clients have no appreciation of the 
amount or nature or work being per
formed for them. Once again, this may 
not work in al I cases, but the potential 
bene fits ou twe igh the potential 
problems. 
6. Stay out of business transactions with 
clients, particularly those in which your 
clients are also relying on you, as their 
lawyer, 10 protect or oversee their inter
ests. The Code imposes tight guidelines 
in this area, but an even better practice 
is to altogether avoid such relationships. 
7. Avoid conflicts of interest- real, po
tential or perceived. The Code and the 
case law of this state deal at length with 
conflicts or interest. Generally, if ii feels 
bad ii is bad and should be avoided al 
all costs. If, however, you are caught up 
in a "gray" area, seek advice before be
coming too involved. The mere fact that 
you are concerned that a conflict of in
terest exists may be a sufficient indica
tion 10 tell you 10 stay out of a particular 
matter. 
8. Be realistic in dealings with clients, 
and in particular, when assessing the 
chances for success or when success is 
assured, the grandeur of that success. Put 
simply, do not lead clients into unreal
istic expectations. 
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9. Use written employment contracts, 
particularly in cases involving a contin· 
gency fee or the payment of cos!S/expens, 
es by the client ar certain specific times. 
Such a contract should deal frankly with 
fees and expenses and also should be as 
specific as possible as to the nature of 
the employment, the goals of the repre
sentation and the duration of the same 
(for example, wi II the lawyer hand le the 
appellate work and, if so, what about 
fees). This, of course, is not a practical 
approach 10 all matters brought to an at
torney, but, where possible, such a con
tract can be a great benefit to both lawyer 
and client 

10. Keep open the lines of communica· 
tion. Most law)1:?rs cannot afford 10 
speak with every client every lime the 
client calls, and most cannot see each 
client who "drops by" without an ap
pointment. You each know how avail
able you are, or will be, to a particular 
client, and it is up to you 10 communi
cate that to the client If you do not gen
erally accept telephone calls, you might 
advise that messages should be left with 
the secretary, and important calls will be 
returned as soon as possible. Or, you 
might set aside a portion of each day 10 
return calls (say 11 a.m.-noon and/or 
4:30 - 5). Do 1101 hide from your clients; 
if you have unpleasant news, deliver it 
as diplomatically as possible, but do ii. 

11. Do not lie to your client, the court 
or other lawyers. Such conduct is strictly 
prohibited by the Code and common 
sense. Few lies work, and few liars man
age not 10 get caught 

12. Last, but certainly not least, do not 
take on more than you can do and do 
not neglect what you do take. lawyers 
are under economic pressure and, on oc-

casion, have been known 10 take cases 
they did not wanl (or could not handle), 
because a nice retainer was offered. The 
Code mandates that a lawyer shall not 
willfully neglect a legal matter entrusted 
10 him. The supreme court of this state 
has interpreted the term "willful neglect" 
on several occasions, most recently in 
the 1984 case of Haynes v. Ala bama 
State Bar, 447 So. 2d 675 (Ala. 1984). 
Quoting an earlier Alabama case, the 
court stated: 

"The law governing the lawyer-client 
relationship may be slated, in 11.,e con
text of the instant case and Disciplinary 
Rule &-101 (A), Code of Professional 
Responsibility, as follows: Whenever 
a person consults a lawyer, advising 
him of the facts concerning a legal 
claim, and the lawyer agree,; 10 'take 
the case' and thereafter assures such 
person 1ha1 he is handling the case and 
that it will be heard al a future date, 
a lawyer-client relationship is estab
lished; and the lawyer is guilty of 
willfully neglecting a legal mauer en
trusted 10 him if he take,; no action on 
client's behalf." 

These 12 "golden rules" are intended 
to provide guidance to !he lawyer con
cerned about avoiding malpractice law
suits and client complaints. Unfortunate
ly, there is no step-by-step primer on the 
subject, and given !he almost unbeliev
able diversity of clients and lawyers, one 
probably never will be developed. 

A lawyer would do as well by simply 
obeying the Ten Commandments and 
the Golden Rule, and applying a little 
dose of common sense to any situations 
not otherwise covered. 

Whatever you do, do not drift into pat
terns of conduct making clients unhap, 
py, the courts mad and the bar sus
picious. • 

Alex W Jackson has served since 1980 
as an assistant genera/ counsel for the 
Ala bama State Bar. He is a graduare of 
the University of No rth Carolina in 
Chapel Hill and the University of 
Alabama School of Law. Before joi ning 
the bar sr;,ff, he was in priva te practice 
in Clanton with his brother, under the 
name of Jackson & Jackson. 
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Alabama Wrongful Death 
Damages No Longer Taxable 

by Craig S. Bonne ll 
and Christopher W. Weller 

As a result o( an IRS ruling (Rev. Roi. 84-
106, 1984-2 C.B.), Alabama became the 
only stale in which wrongful death dam
ages were fully taxable for federal in
come tax purposes. This ruling reversed 
the ser,ice's previous policy, embodied 
In Rel.-enue Ruling 75-45, 1975-1 C.B. 47 
and G.C.M. 35967, that such proceeds 
were not includable in the recipient's 
gross income. 

In addition 10 violating the technical 
requirement of uniformity of application 
of federal tax statutes, the ruling worked 
an unjustified and inequitably dis
criminatory hardship upon persons al
ready suffering from the loss of a loved 
one as the result of a wrongful death . 

In May 1965, The Alabama Lawyer 
published an article written by David M. 
IM>oldridge, "Income Taxation of Wrong
ful Death Proceeds In Alabama:• The ar
ticle called for reversal of the IRS's posi
tion that damages for wrongful death in 
Alabama were fully taxable 10 the reclp. 
ient for federal income tax purposes. 

Parity with respect to bereaved families 
has returned 10 Alabama as the federal 
district court for the northern district of 
Alabama recently afforded welcome 
relief in the decision of Burford v. United 
S1a1e5. No. CVBS.l-3138-S (KO. Ala. filed 
July 29, 1966, Lynne, J.), reversing IRS 
Revenue Ruling 84-108 1984-2 C.B. 32. 

In Burford, the plaintiff instituted a 
wrongful death action against the Univer
sity of Alabama-Birmingham, alleging 
her husband died as a result of negligent 
treatment at UAB Hospital. The claim 
was settled out of court, and the plaln
llff received $62,203 from the settlement. 

This sum was included in her gross in
come on her 1964 federal income tax re
lum. She subsequently nled an amended 
return for 1964 on which she excluded 
from her gross Income her portion of the 
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wrongful death proceeds, resulting in her 
claim for relund in theamoun1 o(St9,961. 
After the six-month statutory period 
elapsed, the plaintiff filed suit to re<:O\'er 
the refund. 

The gravamen of the case concerned 
lhe in1erpre1ation of the term "any dam
ages recei,1!d ... on account or personal 
injuries" as sel forth in section 104 (a)(2) 
or the Internal Re--enue Code. Section 
104 (a) (2) provides "gross income does 
not include ... (b) the amount of any 
damages received (whether by suit or 
agreement and whether as lump sums or 
as periodic payments) on account ol per· 
sonal injuries or sickness ... . • 

Judge Seyboum Lynne, senior Judge ror 
the federal district court, nOrthem districl 
or Alabama, held that section 104 (a)(2) 
of the Internal Revenue Code excluded 
from gross income any damages, 
whether compensatory or puniti,-e, re
cei\'Cd because of personal injury or sick· 
ness. In granting the plain1iffs motion for 
summary Judgment, Judge Lynne rea
soned 1ha1 the language of section 104 
(a)(2) was nol facially ambiguous. 

Furthermore, although exemptions 
from 1axarlon are subject 10 strict con
struction, Judge Lynne noted that the 
legislative history, in addition 10 the plain 
language of the statute, thoroughly sup
ported the plaintiffs assertion that the in
tent of Congress was to exempt from the 
additional burden of taxation any 
damages resulting rrom personal injury 
or sickness and not just compensatory 
awards. 

Although the goyemment insisted that 
the true nature ol Alabama punitiw dam
age awards in wrongful death suits was 
punitive and as such could not be tax ex· 
empt, Judge Lynne staled that a straight
forward reading of lhe statute precluded 
any discussion of this issue. Ra1her, he 
maintained that whether compensatory 
or punitive in nature, such damages 
nonetheless were exempted /rom (ederal 
taxation. 

Additionally, Judge Lynne rejected the 
g011emment's argument that punitive 
damages are no1 receh1!d due 10 person
al injury because they are based on the 
culpability of the defendant. Refusing 10 
accept this legal Oclion, Judge Lynne 
noted whether the damage award was 
based on culpability, punili11e damages 
still are received as a result ol 1he Injury 
or illness. He reasoned, "To contend 
~uch proceeds are recei,1!d only because 
o( the tortfeasor's wrongful conduct and 
not because of ii personal injury is 
neither logical or realistiC:' 

Finally, the court noted that although 
Glenshaw Class v. Commissioner, 328 
U.S. 426 0955), held that punitive dam
ages generally are Included in gross In· 
come, the service's reli~nce on that deci
sion was misplaced because damages 
awarded because or personal injuries are 
expressly excluded from taxation by stat· 
ure, unlike lhe antitrust damages consld· 
ered in Clenshaw. 

An appeal to the 11th Circuit Court of 
Appeals is anticipated, and it is hoped 
the district court's ruling will be upheld 
and Alabama will achieve tax equality 
with the rest ol the nation. • 

Craig S. Bonnet/ is an associate of the 
Birmingham firm of Sirote, ~,mutt, 
Friend, Friedman, Held & ApofinJky. He 
received his law degree from Cleveland 
SL1te University in 19'79 and his LL.M. ,n 
t.ixation from the University of Florida in 
1985. 

Christopher W V.i!//er is a third-year law 
student at Cumber/and School of Law 
and the presenr casenotes editor of The 
Cumberland Law Review. 
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Recent Decisions of the 
Supreme Court of 
Alabama-C ivil 

Civil procedure •.. 
Rule 17(d) A.R.Civ. P. permits 
appointment of only one guardian 
ad /item 

Clement v. The Merchants Nalional 
Bank of Mobile, 20 ABR 2113 (May 16, 
1986)-Clement initiated !he pro
ceedings by filing a declaratory judg
ment action agains1 Jessica and Fran
ces McQJII and Merchanis Na1ional 
Bank, asking the coun to declare that 
Jessica was no1 the biological child of 
James Mcca l I and, consequen1ly, no1 
a beneficiary of certain estates and 
trusts. The court appointed four guard
ians ad /Item to represent Jessica. 

Jessica and Frances, however, did 
not file an ilnswcr, and Clement flied 
a Rule 41(a) (1) (i) A.R.Civ.P. notice of 
dismissal which the coun denied. Oe
ment then amended her complaint to 
add Melissa McCall and requested a 
Ruf<' 35 A.R.Ov.P. physical exam seek
ing a blood test. 

The case ,-.en1 to lrial, and the coun 
declared Jessica the biological child 
of the senior of the trust and awarded 
the four guardians ad /Item $200,000. 
Clement raised several procedural ls-
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Recent 
Decisions 

sues on appeal. 
First, she malniained 1he court erred 

in denying her Rule 41(a) (1) motion for 
voluniary dismissal. The supreme 
court agreed wilh her and stated Rule 
41(a) (I) affords the plainliff an unqual
ified right 10 dismissal because she 
filed 1he notice of dismissal before Jes
sica or Frances filed an answer or mer 
tion for summary iudgmen1. 

Nexl she alleged the coun erred in 
failing to order Melissa to submit to 
a Rule 35 blood test. 

The supreme coun disagreed, stat
Ing the record revealed that Melissa 
was added solely for discovery pur
poses and one can never be joined for 
such purpose. Therefore, since Melis
sa was not a proper party. a Rule 35 

John M. Milling, 
fr., is a member of 
the firm of Hill , 
Hill, Carter, Fran
co, Cole & Black in 
Montgomery. He 

is a graduate of Spring Hill College and 
the University of Alabama School of 
l.mv. Milling C<M!TS the dvil portion of 
1he decisions. 

by John M. MIiiing. Jr., 
and David 8. Byrne, Jr. 

blood test was Improper because Rule 
35 only applies lo a "party" or situa
tions where a person is under the con
trol of a party. 

Finally, 1he plnlntiff asserted the 
coun erred In appoln1ing guardians ad 
/item. The supreme court agreed and 
stated that Rule 17(d) A.R.Gv.P., which 
prescribes the authority for the ap
pointment o( guardians ad liiem, does 
not provide for the appointment of 
more than one guardian ad liiem, the 
rule using the singular form In all 
phrases where the term is used. 

Insurance .• • 
the JO-day notice provision void 

Hopkins v. l.awyers Tltle Ins. Corp., 
20 ASR 2250 (May 30, 1986)-Hop-
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kins purchased a lot and house in a sub
division which was subject 10 flooding. 
Hopkins sued the Oty of Mobile, seek· 
Ing compensation for flood dilmagc, a/Id 
for the flr.,t time became aware of a ,t .. 
corded release agreement wherein the 
developer of the subdivision asreed 10 

w.iivc al I rights 10 recover d~mages from 
the city because of flooding. 

Lawyers litle Issued a title policy 
which made no mention of the recorded 
release agreement, and Hopkins sued 
l.ilwyers Title claiming the release agree. 
ment was an encumbrance on their title 
and c.1used the tille 10 be Hunmarket
nb1e." 

Lawyers TIiie flied an answer alleging 
that Hopkins failed to provide adequate 
notice of the loss as required by the 111111 
policy. Lawyers 11tle also denied the rt'
lease agreement was an encumbrance. 
The trial coun agreed and granted o wm
mary Judgment. 

The ~upreme coun disagreed and re
versed. The title policy provided that the 
insured must gi..e notice in writing of any 
loss, and no suit can be brought until 30 
days ~fter the notice has been furnished. 
The supreme coun iound the summons 
and complaint was sufficient notice In 
writing of the loss and the 30-day llml!a
tion for suit was void by vinue ex §6-2-15, 
Ala Code 197 5. 

Th,s section pr<Wides that any il!!Tee
ment to limit the time for filing suit to a 
period less than that prescribed by law 
is void. The title policy attempted to llniit 
suit 10 30 days and therefore is void. 

The sur,reme court also (ound the re
lease agreement was an "encumbrance" 
upon the prt)perty and Hopkins was en
titled 10 maintain an action (or breach or 
the policy. 

Tor1 ••• 
"full measure of damages rule" is 
limited to asbestos exposure cases 
American Mutual Llbeny Ins. Co. v. 

Pill/lips, 20 ABR 2219 (May 30, 1986)
Philllps ,vorl<ed for Avondale from t973 
until NOi/ember 1977. when she was di· 
agnosed as having byssinosis, a lung dis
ease caused by exposure to cotton fibe~ 
Because o( the byssinosls diagnosis she 
was nl<M!d 10 another plant where there 
were no con.on materials. 

She worked at that plant until It closed 
In August 1982 and subsequently re
turned to ihe cotion mill and worked 
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once in Sef)!Cmber 1982. This was the 
last day she worked and the last day she 
was exposed 10 cotton fiben. 

She filed this negligent inspection and 
co-emplo)'ee suit in M.iy 1983, and the 
defendants filed motion, for panial sum
mary judgment seeking l<l limil the plain
ti!rs potential r~>covery to only those 
damages which occurred within the pe
riod of limitations (I.e., the year next pre
ceding the filing of this lll\~itl. 

The trial court denied the defendants' 
motions and held thal the •full measure 
of damages rule" announced in Caza/es 
v. Johns-Manv/Ue should be applied to 
all continuous exposure cases, not just 
asbestos cases. The supreme coun dis
agreed and reversed. 

The supreme court noted that the "full 
measure or d.:,mages rule" was the result 
of a leglslati...e enactment limited to as
bestos exposure cases. Tt,e coun also 
noted it had pn.'lliously rejected the "dis
ro,ery rule" (and by implication the full 
measure of damages rule) In a radiation 
exposure case as well as the full measure 
of damages rule in a silicosis and tuber
culosis case. The court stated it felt con
strained 10 follow the holdings of these 
continuous exposure cases and said the 
matter is property one for the legislature. 

ucc. .. 
Section i'-2·314 creates a warranty of 
commercial fitness and suitability 
Shell v. Union Oil Co., 20 ABR 2078 

(May 9, 19861-S hcll, an employee or 
Goodyear, bec.1me Ill after coming In 
contact with a naphth~ product, a known 
carcinogen. The produ~1 was supplied by 
Union 011 and purchased by Goodyear 
based on Goodyear's specifications. 
Union Oil warned th.it extensive inhaJ. 
Ing of vapors or prolonged contact with 
skin may be harmful. 

Shell sued for breach of warranty or 
merchantability, §7·2-314(2) Cc), Ala. 
Code 1975, and b,each of warranty for 
fitness for a particular purpose, §7-2-315, 
Ala. Code 1975. He maintained that 
since the naphtha produo causes cancer 
it 1vas "unreasonably dangerous" and 
therefore could not be "fit for the ordi
nary purposes (or which such goods are 
used." Consequently. Shell argued the 
product could not be "merchantable." 

Both the triol court ond the supreme 
coun disagreed. 

Th<! supreme coun stated the r1ucstlon 
of whether this produe1 wa~ "unreason
ably dangerous" is not addressed in a 
§7-2-314 action. Since the product ,vas 
mJde to Good1-ear's specifications. pcr
fonnL'<l the fob it was Intended to do ao1d 
the monufoaurcr warned Goodyear of ils 
inhercnl dangers, there w.s no breach of 
w.mnty of merchantability. 

The Implied ,varranty mandall'd by 
5:;a:.2.314 is one of commercial fitness and 
sultablllty, and a po«ential right of action 
Is afforded only where the user is Injured 
by ., breach or that warranty. The UCC 
does not impose upon the seller 1he 
bro~der obligation to warrant aS11inst 
health ho1.ards Inherent In the use of the 
product when the warranty or commer
cial fitness has been met. Those Injured 
by the use of such a product must Ond 
their remedy outside of the UCC war
ranty remedie$. 

The supreme court also stated Shell's 
theory of breach ex warranty ol fitness for 
a p.,rtic::ular purpose was without merit. 
Since Goodyear set the specifications for 
this product, It did not rely on "the sel, 
ler's skill or fudgmen1 10 select or furnish 
sultoble goods; and therefOfl! no duty on 
the pan of Union Oil arose under this 
section of lhe Code. 

Recent Decisions of the Supreme 
Court of Alabama-C riminal 

Inadequate number of jurors. .. 
a basis /or sewrance? 
Ex Parte: Anthony Dale Speaks, 20 

ABR 2099 (May 9, 1986)--ln Speaks, C<'t· 

riorari was granted 10 determine whether 
a trial judge could order a severance or 
1ointly indicted deiendants Immediately 
before trial because of an insufficient 
number or jurors. The Supreme Coun of 
Alabama, speaking through Justice Al
mon, ,lnswered no and reversed. 

The trlnl court ordered a severance or 
the ases on the day of the trial, alter Ii 
determined lhan 36 prospecll\11! furors 
were not present. See Alabama Rules of 
Criminal Procedure, 15.4(h). The trial 
iudge asked counsel for both defendants 
i( th1.y would consent to striking a jury 
with less than 36 jurors. Speaks' l111~r 
objected and requested a continuance. 
Counsel runher stated he had prepared 
the case io be tried jolntiy and severance 
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would d ramatically cha nge his trial strat
egy. 

The supreme court concluded that 
Rule 15.4(d) did not authorize severance 
under those circumstances. 

Santobello right to withdraw a guilty 
plea may be triggered by indications 
as to sentenc e 
Ex Parte Donald R. Otinger, 20 ABR 

2391 Uune 13, 1986)-0tinger was in
dicted on twO coums of assault in the 
first degree and one coun t of assau It in 
the second degree. He pleaded guilty to 
all three charges. 

Defense counse l, at the time the pleas 
were entered, testified it is the pract ice 
of the district attorney's office in Etowah 
County not to engage in plea bargaining. 
Rather, lawyers who are cons idering the 
possibility of a guilty plea for their clients 
d iscuss the case with the trial judge to 
obtain "some sort of indication as to 
what to expect~ 

Otinger's lawyer testified he discussed 
the charges with h is cl ient and then told 
the judge abo ut Otinger's prior record 
and sought some ind ication as to wha t 

kind of sentence he could expect. The 
lawyer testified that the judge indicated 
he ,vould consider a sentence from four 
to seven years, and that the defendant 
wou Id be a "good candidate for a split 
sentence." 

When Otinger's lawyer told him abo ut 
the judge's discussions, Ot inger liked the 
idea of a "split sentence'' and agreed to 
plead gu ilty. 

However, at the sentencing hearing, 
the trial judge learned of other criminal 
convictions from a pre-sentence investi
gation, in addition to the prior record dis
closed by the defendant's lawyer. There
after, the trial judge sentenced the defen
dant to ten years on eac h charge with the 
sentences to run conc urrently. O tinger 
moved, unsuccessfully, for permission to 
withdraw his guilty plea. The court of 
criminal appeals affirmed. 

The supreme court, through Justice 
Housto n, reversed. The court he ld that 
the trial judge's "indication" that the de
fendant would receive a split sentence 
with probation was a material induce
ment to his plea of guilty, The court fur
ther reaso ned that once the trial judge 

determined he would not sentence him 
in accordance with his earl ie r discus
sions, the defendant should hasae been af. 
forded the opportunity to withdraw his 
plea. 

The law is clear that when the trial 
judge decides not to carry out an agree
ment reached betwee n the prosecutor 
and defense cou nsel, the accused must 
be afforded the oppo rtunity to withdraw 
his or her guilty plea on motion promptly 
made. The law is not d ifferent where the 
trial judge dea ls d irectly with defense 
counsel and gives his "indication" as to 
an expected sen tence. 

Recent Decisions of the Supreme 
Court of the United States 

Confrontation ... 
the inter-locking confession problem 
Lee v. /1/inois, 54 U.S.LW. 4555 Oune 

3, 1986)-1.ee and a co-defendant were 
charged with com mitting a double mur
der; they were tried jointly in an Illinois 
court in a bench trial in which neither 
defendant testified. The trial judge found 
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Lee guilty of both murders. In fonding Lee 
guilty, the trial judge expressly relied on 
portions of the co-<lefendant's confession 
obtained by the police at the time of ar
rest. 

The Supreme Court granted certiorari 
10 determine whether the reliance by the 
trial judge on the co-defendant's confes
sion violated Lee's rights as secured by 
the confrontation clause of the Sixth 
Amendment as applied to the states 
through the 14th Amendment. Justice 
Brennan, writing for the majority, re
versed the conviction. 

The Supreme Court reasoned that the 
trial court's reliance upon the co-defen
dant's confession as substintive evidence 
violated her rights under the confronta
tion clause. The right of cross-examina
tion is included in an accused's right to 
confroni the witness against him; the 
right to confront and cross-<?Xamine wit· 
nesses is primarily a functional right pro
moting reliability in criminal trials. 

The truth-fonding function of the con
frontation clause is uniquely threatened 
when an accomplice's confession is in
troduced ag.,inst a defendant without the 
benefit of cross-eicamination. Such a con
fession is classic hearsay, subject to all 
the dangers of inaccuracy which charac
terize hearsay generally, and the accom
plice may have a strong motivation to im
plicate the defendant and exonerate him
self or mitigate punishment. 

Significantly, Justice Brennan held that 
accomplices' confessions incriminating 
their co-<lefendant are presumptively un
reliable. The court found the co-defen
dant's confession in the present case did 
not bear sufficient independent "indicia 
of reliability" within the meaning of Ohio 
v. Roberts, 448 U.S. 56, 66, to rebut the 
presumption of reliability. 

Voluntariness of a confession . •. 
a jury question 
Crane v. Kentucky, 54 U.S.LW. 4598 

Uune 9, 1986)-May a state forbid a de
fendant from trying to impeach his con
fession with evidence of coercion after 
a trial judge already has ruled that the 
confession was '-Oluntaryl The Supreme 
Court unanimously said no and reversed. 

Crane, a 16-year-old minor, was arrest
ed in 1981 and charged with taking part 
in a holdup. After his arrest, Crane con
fessed to a host of other crimes, but later 

276 

contended the confession had been in
voluntiry. The trial Judge rejected that 
argument. 

Al trial, Crane sought to introduce tes
timony describing the length of the in
terrogation and the manner In which it 
was conducted. In attempting to intro
duce such testimony, the defendant 
hoped to show that his confession, which 
was the principal component of the 
state's case, was unworthy of belief. The 
trial court ruled the testimony penained 
solely to the Issue of voluntariness and 
was, therefore, inadmissible. 

The evidence should have been admit
ted, Justice O'Connor's opinion held. In 
reaching its conclusion, the Supreme 
Court held the exclusion of the testimony 
about the circumstances of Crane's con
fession deprived him of his fundamental 
constitutional rights under the due pro
cess clause of the 14th Amendment or 
his rights under the Sixth Amendment to 
compulsory process and a rair opportun
ity to present a defense. 
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Evidence about the manner in which 
a confession is secured, in addition to 
bearing on its voluntariness, often bears 
on its credibility, a matter e.,clusively for 
the jury to assess. The physical and psy
chological environment that yielded a 
confession is not only relevant to the le
gal question of voluntariness, but also 
can be of substantial relevance to the ul
timate factual issue of the defendant's 
guilt or innocence, especially in a case 
like Crane where there apparently was 
no physical evidence to Ii nk the defen
dant to the crime. 

The Eighth Amendment bans the death 
penalty upon an insane prisoner 

In 1974, Ford was convicted of murder 
and sentenced to death. The record of 
trial does not suggest Ford was incompe
tent at the time of the offense, at trial or 
at sentencing. However, subsequently, 
Ford began to manifest changes in be
havior indicating a mental disorder. His 
mental condition led to extensive sepa
rate examinations by two psychiatrists at 
the request of his defense counsel. One 
of the psychiatrists concluded that Ford 
was 1101 competent to suffer execution. 
Like 26 other states, Florida prohibits exe
cution of ti,e insane. 

Accordingly, counsel then invoked the 
Florida statute governing the determina
tion of a condemned prisoner's com
petency. Following the statutory proce
dures, the state appointed three psychia
trists who together interviewed the defen
dant for 30 minutes in the presence of 
eight other people, including the defen
dant's counsel, the state's attorneys and 
certain correctional officials. The gover
nor's order directed that the attorneys 
should not participate in the examination 
in any adversarial manner. 

Each psychiatrist filed a separate report 
with the governor, to whom the statute 
delegates the final decisions. The reports 
on Ford reached conflicting diagnoses, 
but were in a.ccord on the question of the 
defendant's competency. 

Ford's lawyer then attempted to submit 
to the governor other written materials, 
including the reports of the two psychia
trists who previously had examined the 
defendant. The governor's office refused 
to inform counsel whether the submis
sion would be considered. Thereafter. the 
governor subsequently signed the death 
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warrant w ithout explanation or state
ment. 

Ultimately, Ford's lawyer fi led a habeas 
corpus proceeding in federal d istrict 
court seeking an evidentiary hearing. The 
dis1tict court den ied the petition without 
a hearing and the 11th Circuit affi rmed. 
The Supreme Court, speaking through 
Justice Marshall, reversed and remanded. 

In concluding that the Eighth Amend
ment prohib i lS a state from infl icti ng the 
death penalty upon a prisoner who is in
sane, M r. Justice Marshall traced the rea
sons at common law for not condon ing 
the execution of the insane. The justice 
reasoned such an execution has ques
tio nable retributive value and litt le deter
rence value and simply offends human
ity. 'Whether the aim is to protect the 
condemned from fear and pain without 
comfort of understanding, or to protect 
the d ignity of society itself from the bar
barity of exactin g mindless vengeance, 
the restriction find s enforcemen t in the 
Eighth Amendment: ' 

Justice Marshall , joined by Justices 
Brennan, Blackm un and Stevens, found 
the Florida statutory procedures for deter
mining a condemned prisoner's sanity 
provides an inadequate assurance of ac
curacy as requi red in Townsend v. Sain, 
372 U.S. 293. 

Specifically, the justices found the Flor
ida procedures were flawed in their fail 
ure to incl ude the prisoner in the truth· 
seeking process, in its fail ure to permit 
counsel to challe nge or impeach the 
state-appoin ted psychiatrist's op inions 
and, finally, in the abdication of the ulti 
mate dec ision solely to the extensive 
branch of government. 

Fair trial ••. 
extra security in th e courtroom 
Holbrook v. Flynn, 54 U.S.L.W. 4315 

(March 26, 1986)- Ho lbroo k and others 
were indicted for armed robbery and be
cause of the nature of the c rime, were 
held w ithout bail. When the trial was 
about to begin, four uniformed state 
troopers were seated in the front row to 
supplemen t the customary secur i ty 
forces. 

The defendant's lawyer objected to the 
troopers' presence. The objec tion was 
overruled by the tr ial jud ge prim ari ly on 
the basis of voir dire responses made dur· 
ing the selection of the jury to the effect 
that the troopers' presence wou ld not af-
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feet their abil i ty to give Holb rook a fair 
trial. 

Holbrook was convicted; the Rhode ls
land Supreme Court affirmed. Thereafter, 
the defendant brought a habeas corpus 
proceeding in federal district court which 
also rejected his con tention s regard ing 
the troopers' presence at trial. The United 
States Court of Appeals reversed, holding 
the tria l j udge had failed to consider 
whether the particul ar circumstances of 
the defendant's trial had cal led for the 
troopers' presence and that the tria l judge 
had improperly relied on the ju rors' voir 
dire responses to rebut any suggestion of 
prejudice to the defendan t. 

The Supreme Court of the Un ited 
States reversed the court of appeals and 
upheld the corw iction. 

Justice Marshall delivered the opinion 
for a unanimous court and held that the 
deplQyment of uniformed lav, enforce-

ment officers in a courtroom during a 
cr iminal trial for reasons of security is nol 
so inhere ntly prejudicia l as to require 
justification by an essential state interest. 
The court reasoned such a presence 
need not be interpreted as a sign the de
fendant is particula rly dangerous or cu l
pable. Jurors may just as easily believe the 
guards were there to prevent outside dis
ruptions or erupt ions of vio lence in the 
courtroom. Reason, principle and human 
experience counse l against a presump
tion that any use of identi fiab le guards 
in a courtroom is in herently prejudicia l. 

Significant ly, the Supreme Court in 
Holbrook fashioned yet another "bright 
line" test, i.e., "whenever a courtroom ar
rangement is challenged as inherently 
preju dicial, the question is not whether 
the ju rors articu lated a consc iousness of 
some prejudicial effect, but rather 
whether there was unacceptable risk of 
preju dice:' • 

WE WANT YOU TO 
JOIN OUR SPEAKERS BUREAU! 

Th e Committee on Lawyer Public Relations, Information and 
Media Relations is instituting a statewide speaker 's bureau to 
provide speakers for civic organizations, schools, churches and 
other interested groups. The committee will compile a list of all 
lawyers in the state who are interested in serving on the speak
er's bureau and will endeavor to provide speakers from the same 
comm unity or general area fro m which a request for a speaker is 
received. All requests will be handled thr ough the Alabama State 
Bar Headquarters. If you are interested in serving as a member 
of the speaker 's bureau please fill out the following form and re
turn it to the Alabama State Bar, P.O. Box 4156, Montgomery, 
A labama 36101. 

SPEAKER'S BUREAU APPLICATION 

Firm Nam e (if applicable) -- ---------------

Add ress ______ ________ _________ _ 

City -------- - State_ _______ Zip, ____ _ 

Telephone •---------- -------- ----~ 

Please list subjects on which you are willing to speak: 

I) 

2) 
I 

3J I 
L----------- ---- - ------ -- - ------~ 
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Alabama State Bar 
1986 Annual Meeting 
phrxos by Alex JJckson and Marsarot Lacey 

2 Thursday morning's Family Law Sec
lion mt'flt/ng featured Judge Sandra H. 
Ross, BlrmlnBhom, and Judge Richard C. 
Dorrough, Monrgomery. on ch/Id custo
dy and ... 

4 The nrst meeting of the newly-formed 
Ulfgarlon Sect/o,, was chaired by L Ten
nenr Lee, Huntsvllle, with ... 
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1 #And it's only Thursday morning!" Ala
bama S1Jre BM sra(( members Margaret 
Boone ond Gale Skinner looked a/mos, 
overwhelmed by th<! hui,oe tumour for the 
convention. 

3 ... American Bar Assoclalion Family t.,w Seer ion rcprcsentnllve Me/ Frumkes 
on ccrtincatlon as a family law practir.io.ner. 

5 ... Albert H. Parnell, Atlanta, presenting "Show and Tell: Effective Closing 
Arguments." 

6 An oved/OIN crowd gathered to hear rhe Rea/ Property. Prob~te and Trust I.aw 
Section's program on real property financing uansacrlons, moderated by Ralph 
A. Franco, chairman (left). 
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7 At the pre-luncheon Bloody M;uy par
ty, Birmingham bar executive Beth Car
michael seemed amused by James C 
Barton's storyte//lng. 

8 Kay Scruggs, N. Lee Cooper and Let
tie lane North also shared a story or two 
as .. . 

9 ... Joe Davis chal!ed with Marthur 
Houston. 

10 At the traditional Bench and Bar luncheon , Birmlng• 
ham Bar President Roderick Beddow, Jr., welcomed state 
bar members 10 the host city. 

11 Vice president W. Harold Albrluon, Ill, offered the state bar's 
thanks for Birmingham's hospitality. 

12 President James L. Notth (right) presented a memento of 
the state 10 luncheon speaker Joseph R. Davis, assistant direc
tor of the FBI. 

The Alabama Lawyer 

13 The Bankruptcy and Commercial Law Section heard a pre
sentation on developing Chapter II plans for small-ro medium
s/zed debtors. 

' 

1 . '( ' ' 
1 •r . ' ' ' ·t~ 

14 labor law Section membeis heard a talk by A. Brand W..1-
ton, Birmingham, on rhe the evolving law of employee benefits. 
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15 Carolyn L Duncan of Birmingham /righ() spoke 10 the Admlnls
rr,,rlve Law Seaion on recent developments In the law. (Al L. Vreeland, 
chairman, is at left.) 

16 Justice Janie L. Shores brought Practice and Pro
cedure Sectlon members up 10 date on recent Alabama 
appella1e court decisions. 

17 HRegulation of Groundwater-Your Drinking Wirer of Tomorrow" was rhe 
sub/ecr for the Environmcnral Law Section's prcscnrarion by EPA, ADEM and LEAF 
representatives. 

19 Among the brighrly artired and cheerful part'tff()el'S Thursday evening •- Pres
ident-elect William D. Scru88S, Fon />dyne, his wile, Kay, and their daughre~ Shannon. 
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18 OU1going Young l..'IW)"t!IS' Section p15;. 
dcnr Bernie L. Brannan made closing re
marks as incoming President Claire A. Black 
/left) COll[emplated the challenge ahead of 
her. 

20 Faithful c011VMtioneen-The Bill 
Brians and the Frank Hollifrelds of 
Mon1&omery 

21 Forgetting ihar he wasn't running 
again, Presidenr Norrh charmed "fUlure" 
bar member finis St John, V. as Mrs. 
North ioined in the fun. 
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22 Party hosr Spann W. Milner, In
surance Spc.v:lallsts, Inc, and 1987 Pres
ident-elec1 Ben H. 1-larrls of Mobile 
paused for tile camera ..• 

23 ... as did ASB sraff counsel Alex 
Jackson, wife Mary and outgoing com
missioner John 8. Sco11 and wife Bettie 
of Montgomery. 

24 Reception gueslS admired the fruit 
and cheese presenralion Thursday nighL 

• 
25 Chief Justice C.C. "Bo" Torbert shared a laush with U.S. 
District Judge Bert Haltom, as daughter Dixie Torbert listened. 

26 Friday morning, past Presidenrs (bottom row, left 10 right) 
Horns/yy, Clark, Roberrs, (top ro1v, left 10 right) Hairston, Gar
ret~ Byars, Brown, Tipler, Redden, Stone and Nachman gathered 
for 1heir annual breakfast. 

27 Past President Bibb 
Allen's /are arrival gar
nered an lndlvidval shol. 

28 Presiden1-elec1 Scruggs welcomed almost 700 par
licipanlS to HUpdate '86~ sponsored by the Young La"" 
yers' Section, James H. MIiier, CLE chairman (right). 

30 Commissioner spouse Tommy Jackson eni<:1yed the Spouses' Brunch as the lone 
male attendee. 

The Alabama Lawyer 

29 Among the informarive speakers 
was Professor Howard walrha/1 of Bir
mingham. 

31 Former bar first lady l.Duise Allen 
models ;, sweater which proved to be a 
"roaring" success. 
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32 Cc,mmeniaror Audry Lindquist de~cnbe; high fashions JI 
the SJJO(Jses' Brunch. 

33 YL5 President Claire A. Bfock moderated the Jtternoon ses
sion of the seminar. 

34 ASB Assislilnt Cene,-dl Counsel Alex 
IV. lad.son bne"1d .itmn<kt>s on ,M>idmg 
m.ilpractice and dlenr complarnu. 

35 Recent Alabama l(>f!lslative develop
mt'nU were disru>Sed by Representalillt:' 
/Im umpbel/ of Annmon 

36 Birmingham auorn<')' Michael L Ed
wards spoke on secumies law. 

37 Prior 10 Fricl.ty nights dinner. reigning Miss Alab.1ma Ange/3 
Cilllahan was greeted by Prcsldenr and Mt), Nor<h and President· 
elect Scruggs. 
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38 After dinner. she played a Gershwin medley, her title-win
ning performance In the S1at.ewlde contesL 
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39 Margo Rubin, a future Chicago 
Christmas Spiric with her mocher, Audrey 

4 2 Bagwan bagged in Oregon 

45 President North and President-elect 
Scruggs joined in the annual committee 
kick-off breakfast on Saturday 
morning ... 

48 ... and Tony Ciccio, who accepted 
his "Tony" as Task Force on Lawyer Public 
Relations chairman. 

The Alabama Lawyer 

J... 

40 Chicago Bar Association members 41 ... and the polished performance. 
brought their famous "Christmas Spirits" 
road show to Birmingham with Cary 
Saipe's rehearsal of "Putting on the 
Fritz'~ .. 

43 "Pavin' Roads Again':.
Phil Citrin's crowd-pleaser as 
Wiley Nelson 

46 ... when Senator Roger Bedford, Jr., 
of Russellville accepted his father's cer
tificate of appreciation for chairing the 
Ethics Education Committee. 

4 9 At the annual meeting, ASB Execu
tive Director Hamner won the door 
prize, but insisted that he draw another's 
winning number. 

44 Phil-1-1-1-1 Don .. a .. hue-Julian Frazin 
and Chloe Arlan's takeoff 

4 7 Among the other chairmen recog
nized were Henry Henzel of the In
surance Programs Commillee (he also re
ceived a 1986 Award of Merit/ ... 

50 Patrick Craves of Huntsville received 
the Walter P. Gewin CLE award, pre
sented by direccor Steven C. Emens on 
behalf of ABIC'-E. 
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51 Congre5sman and ASB member 
Richard C. Shelby m,1de brief remMks to 
fellc:MI members, In pursuit of a U.S. 
Senate seat 

52 Receiving 50-year membership cer
tifla11es were Judge Telfair Mashburn of 
Bay Mlneue and • .. 

53 ... Marshall Neilson of Birming
ham. (See list of other SO-year members 
on page 256 d this issue.) 

54 Immediate past Presidenr \.\'.1/ter R. 
Byars presented a sterlfng plaque to J,m 
and /Jmlc Lane North thc1nking them for 
their hard work and service to the ASB. 55 John 8. Scott of Mon(8omary ••• 

5 7 Receiving the Alilbama Slate Bilr's Award 
of Merit were G.lry C Huckaby of Hunts
v,1/e , •. 

56 .. . and /ustfce Corman /-louston of Eufaula were among the former commis
sioners honored with a spec/111 medal/Ion for their service. 

58 ... and RQbert L PolU of Tu~caloosa. 
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59 President Wilham D. Scruggs performed 
his first olficial duty by convening the post<0n
ventlon board of commissioners' m!!Ctlng. 
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Young Lawyers' 
Section 

S 
ince this is the beginning of the 
bar year and this column is the 
means by which Young Law

yers' Section members are addressed, 
it seems approp riate to identify the 
lawyers comp rising our section. 

The YLS is the largest section of the 
Alabama State Bar, with membership 
numbe ring approximate ly 2,000 of 
the total 8,100 Alabama State Bar 
members. 

Membersh ip in the state organiza
tion (Alabama State Bar/Young Law
yers' Section), as opposed to the na
tional organization (American Bar As
sociation/Young Lawyers' Division) , is 
automatic. To become a member of 
our YLS, one must be a member in 
good standing of the Alabama State 
Bar and must not be over the age of 
36 or must not have been a member 
of the Alabama State Bar for more 
than three years. No other action on 
the part of a lawyer is necessary to be
come a member of the YLS. Phasing 
out of the YLS occurs at the end of the 
annual meeting after the member 
turns 36 or has been a member of the 
Alabama State Bar for three years. 

Although the YLS constitution and 
by-laws contain six rather eloquently 
stated purposes and object ives of the 
section, there is one ideal permeating 
throughout-service. Service to each 
other as "young lawyers," both indi
v idually and through close relation
ships with local YLS affil iates; service 
to the state bar and the American Bar 
Association/Young lawyers' Division 
by active membership and devotion 
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of time, talents and enthusiasm; and, 
moreover, service to the community 
through public service endeavors
all these reflect the philosophy or the 
section to strengthen and promote the 
honor of the profession. 

The real work of the YLS is done 
through its state officers and commit
tees and participat io n by our state 
delegates at the national level of the 
ABAIYLD. The names, addresses and 
telephone numbers of officers and 
Executive Committee chairmen fol
low, with a short description of the 
work done by each committee. After 
reading the list, please call these 
chairmen to become a member of a 
committee. There will be adequate 
opportun ities for participation, and 
you will find that becom ing involved 
in YLS activities is one of tht! most re
warding experiences a you ng lawyer 
can have. 

Public Relations Committee: This 
comm ittee seeks to improve the pro
fession's image by publicizing public 
service activi ties of the YlS (arrang
ing new conferences in connection 
with public service activities, pro
ducing public service announcements 
for use by affi l iates, etc.). 

Mr. James T. Sasser, chairman 
Wood & Pamell 
P.O. Box 4189 
Montgomery, AL 36103 
832-4202 

Grants Committee: Assistance is 
given by this committee in securing 

Claire A. Black 
YLS President 

funding from charitable institution s, 
public and private entit ies and other 
individ uals to fund YLS programs. 

Mr. Percy Badham, chairman 
Maynard, Cooper, Frierson & Gale 
12th Floor Watts Bldg. 
3rd Ave. N. & 20th St. 
Birmingham, Al 35203 
2S2-2889 

Annual Seminar on the Gulf Commit
tee: The YLS Annual Seminar on the 
Gu lf, attracting more than 200 partic
ipants yearly, is produced by the work 
of two committ ees. 
(1) Arrangements Committee: Thi s 
committee assists in securing faci l
ities, planni ng social events and han
dling other miscellaneous details in
volved with the seminar. 

Mr. Preston Bolt, chairman 
Hand, Arendall , Bedsole, 

Greaves & Johnston 
P.O. Box 123 
Mobile, AL 36601 
432-5511 

Caine O'Rear of Hand, Arendall, Bed
sole, Greaves & Johnston in Mob ile 
has served for several years as this 
commi nee's chairman. He has done 
an excellen t job, and some south 
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Alab.lmJ hrlpc•r, ,,re nc;.'Cled to continue 
1hls comrnlttt.,_..s work. 
(2) Speaker and Pragram Committee: 
The semin.ir topio 10 be included in 1he 
program and the s«unng ol speakl!tS are 
tht.' work of th1\ committtoe. 

Mr. Sidney W. Jackson, Ill. chairman 
Neule~. Barker & Jam~cJ..y 
P.O. Bo< 2987 
Mobile, Al 36652 
•132-8786 

BM Ad111l1sions Committee: The two an
nual ,Jdmls~ion, i;eremonies are pro
duced by this commiltee. 

M~ l..1ura Cn.,m, chairman 
HIii, Hill, CJrter, Franco, 

Cole & Black 
PA Bo, 116 
Montgomery, Al 36195 
834-7600 

DiSMter Legal Assistance Committee: 
This committee piovldes legal assisrance 
10 vinlms or natural di11aSters. 

Mr. Edw;ird A, Dean, chairman 
Armbrecht, J,1ck.~on, OeMouy, 

Crowe, I lolmcs & Reeves 
P.O. Box 290 
Mobile, AL 36601 
432-6751 

Senior Bar Administrati\-e liaison Com
mittee: The membe.1 of this committee 
assist rn th,; flow ol infomiauon and co
operation betwren the YLS and the Ala
bama Slllte Bar ,1aft. 

Mr. Ronald Forehand, chairman 
Assistant Attorney Ceneral 
250 Admlnlmatlw Building 
Montgomi:,1y, AL 36130 
261-7300 

Child Advocacy Commillee: Efforts to 
encourage \/Olunteer representation, 
technical ossi1L1nc1: In de1,elopmen1 of 
legal l'llucation m.iterlals and programs 
for child ad,oc,'IC)' are coorchnated by 
this commlure. 

Mt D. P,11rid H,trris, chainnan 
Harris & H.lrrls, Pt\ 
200 South Lawtence Street 
Montgomery, Al 3&104 
265-0251 

Issues AHecling lhc Legal Profession 
Commlllcc: Thi~ committee will focus 
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nn ldcnrl fying. analVJ:ing and ae1ing 
upon sigJ1ifican1 current Issues affecting 
the leg.ii profe,-.on 

M, H Tlioma, Hellin, J~ chairman 
Hare, Wynn. NcYo-ell & Newwn 
700 Ctw Federal Building 
Blrmmgh.im, AL 35203 
328-5330 

Constitution Bicentennial Committee 
and Youth Legislature Judicial Pragram 
Commlllec: Each year throughou t 
variou; clti~. 1i,e YLS, in conjunction 
wirh the YMCA. produces a mock I.rial 
competil1on fnr high school students, 
with ,1 culm1n.i1ing competition in Mont
gorncry in late spring. 

Thi\ ~ar, In addition. the YLS will join 
in celebrating the bicentennial of the 
Consttcuhon by producing a play with an 
all-I~ cast entitled, "'There's Trouble 
Righi Here 1n Riwr City." The plays will 
be held in each city In which a mod< trial 
competition 1, held. 

AI the Montgomery competition, there 
will be J well-known speaker who will 
deliver n public address tying in with the 
Constilullon bicentennial theme. 

Thi\ Is a mo,t substantial undertaking 
or 1h11 VLS, and members sratewide will 
be needed ro act In the play, coordinate 
mock triab and publicity and assist In 
other pha~ ol the committee work. Sign 
up lor one or both of these commit
tce-)'OUr ti..>lp IS needed. 

M ~ Lynn McC.1in, chairman 
Constitution Bicentenmal Commillee 
S1mm0J1s, Ford & BruJ1son 
P.O. Box 1189 
Gadsde,1, AL 35902 
546-9205 

Mr. Keil h Norman, chairman 
Youth 1.cglshmire Judicial Program 
Balch & Bingham 
P.O. Box 78 
Montgomery, AL 36101 
834-6500 

Publications Commillee: This commit
lee ,tud1es the need for and undenakes 
rhe writ,ng and publishing oi material of 
interei.t to ~mg l.r,")1'rs and the public. 

Mr J Terll!II Mcelheny, chairman 
Dominick, flcrcher, Yeilding. 

'Mxx:J & Lloyd 
P.O. Box 1387 
Birmingham, Al 35201 
939-0033 

By-1..!ws Commillee: This committee 
studies rl'OOmmcnded changes in I))" 
lilWl> and dralt\ amendments to l))'-1.r,vs 
of the YlS. 

Mt John Plun~. chamnan 
Alex.1nder, Cord11r & Plunk 
PA Box 809 
Alhert), AL 35&11 
232-1130 

Alternate Dispute Resolution Commit
tee: To .illcvlmc coun congestion and re
duce court ,;osts, this committee pro-
1110111s the dtwlopment of dispute set1le
mcn1 out<ldc o( the courtroom. 

Mr. James P. Rea, chairman 
Hog.in, Smilh, Alspaugh, 

Samples & Prall 
10th Floor. Clty Federal Bldg. 
Birmingham, AL 35203 
324-5635 

Continuing Legal Education Committee: 
This committee coordinates all continu
ing legal education activities of the sec
tion, including basic legal skills, Annual 
Me<.)tln11 "Update'' and miscellaneous 
seminar:,.. 

Mr. Srephen A Rowe, chainnan 
Lange, SimpsoJ1, RobiJlSOn & SomeNllle 
1700 First Alabama Bank Building 
Birmingham, AL 35203 
250-5000 

Domestic Abuse Committee: This com
mittee Is a sister commiuee to the Child 
Ach«acy Commluee ilnd ,~rks to pre
vent domeslic abuse and assist domestic 
abuse vletlnu. 

Ms. Colleen M. Samples, chairman 
Atlorncy-at-1.it\v 
18 City Federal Building 
Blrmlnghn,11, Al. 35203 
254-5000 

I.JJw Weck Commiuee: This commiuee 
works closely with state and local media 
and bar associ,nions to moease com
munity awareness of legal issues and co
ordinale law week events. 

Mt Stephen W. Shaw, ch.1irman 
Redden. Mill< & CIArl< 
940 First Alabama Bank Building 
Birmingham, AL 35203 
322-0457 

Legal S<'rvicl'S to the Elderly Committee: 
This commiuee ~eeks 10 stimulate young 
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lawyer interest in providing legal seivices 
to the elderly by promoting community 
education and acting as a clearinghouse 
of information to assist the elderly. 

Ms. Rebecca l. Shows, chairman 
Huie, Fernambucq & Stewart 
825 First Alabama Bank Building 
Birmingham, AL 35203 
251-1193 

Local Bar Liaison Committee: A network 
of bar leaders at the local level is devel
oped through the efforts of this 
committee. 

Ms. An-rot Slayden, chairman 
Attorney-at-Law 
407 Franklin Street 
Huntsvi I le, AL 35801 
533-7178 

Law Student Liaison Committee: The co
ordination with students at state law 
schools on various projects and events is 
handled by tl1is committee. 

Mr. Wi Iii am H. Traeger, Ill , chaim1an 
Manley & Traeger 
P.O. Drawer U 
Demopolis, AL 36732 
289-1384 

Meeting Arrangements Committee: Fa
cilities for YLS Executive Committee 
meetings are secured by this committee. 

Mr. James H. Wettermark, chairman 
Burge & Wettermark 
1230 First Alabama Bank Building 
Birmingham, AL 35203 
2s1-9n9 

The American Bar Association/Young 
Lawyers' Division liaison is: 

Mr. Frederick T. Kuykendall, Ill 
Cooper. Mitch & Crawford 
Suite 201, 409 North 21st Street 
Birmingham, AL 35203 
328-9576 

He will serve to keep the YLS informed 
of ABA/YLD events and vice versa. Other 
officers for the section are: 

Mr. Charles R. Mixon, Jr. 
Johnstone, Adams, Howard, 

Bailey & Gordon 
P.O. Box 1988 
Mobile, AL 36633 
432-7682 
President-elect 

The Alabama Lawyer 

Mr. N. Gunter Guy, Jr. 
P.O. Box 1111 
Montgomery, AL 36192 
241-2050 
Secretary 

Mr. James Anderson 
Hill, Hill, Carter, Franco, 

Cole & Black 
P.O. Box 116 
Montgomery, Al 36195 
834-7600 
Treasurer 

Mr. J. Bernard Brannan, Jr. 
P.O. Box 307 
Montgomery, AL 36101 
264-8118 
Immediate past presiden~ ASB/YLS 

The section was led this past year by 
Bernie Brannan. Despite an incredible 
work load, he was able Lo keep the ma
chinery of the YLS flowing smoothly, and 
he is to be congratulated for his 
contributions. 

Highlights of Recent YLS Events: Recent 
YLS activities include: 

-Sponsoring the Annual Seminar on 
the Gulf May 15-17, at the Sandestin Inn, 
Sandestin, Florida. Over 200 attendees 
combined CLE with poolside partying 
thanks to the gracious help of the Soul 
Practitioners, an all-lawyer band of great 
talent whose members include Bob Nor
man, Jr.; Jim Burford; Mike Wright; John 
Chiles; John Hall; Braxton Schell; Charlie 
Beavers; and Vaughn Blalock. YLS mem
bers responsible for the seminar were 
Caine O'Rear and Charlie Mixon. 

-Producing a fine admissions ceremony 
and luncheon-La ura Crum's efforts and 
Conrad Fowler's address made this a 
memorable event for all the inductees. 

- Providing CLE opportunities for more 
than 700 lawyers who signed up for the 
Update '86 Seminar held during the An
nual Meeting July 18, at the Wynfr~ Ho
tel, Birmingham-Much informative and 
useful material was presented by Dean 
Charles W. Gamble of the University of 
Alabama School of Law, "Update on Evi
dence"; Richard F. Ogle of Denaburg, 
Schoel, Meyerson, Ogle, Zarzaur & Max, 
"Real Property Law: A Review of Signifi
cant Events"; Professor Howard P. Walt
hall of Cumberland School of Law, "Up
date: Corporate and Commercial Law"; 

Representative James M. Campbell of 
Anniston, "Legislative Update: A Review 
of Recent legislation of Interest to Law
yers"; Michael L. Edwards of Balch & 
Bingham, "Claims and Defenses Under 
the Securities Act of Alabama"; and Alex 
W. Jackson, assistant general counsel, 
Alabama State Bar. "Update on Ethics: 
Avoiding Malpractice and Client Com
plaints:' Also, retiring CLE chairman Jim 
Miller of Balch & Bingham, Birmingham, 
is thanked for his substantial seivices as 
CLE chairman over the past years. 

-Co-sponsoring, with the Birmingham 
Young lawyers, a party at the Annual 
Meeting featuring our favorite band, the 
Soul Practitioners-Steve Shaw, a 
member of the YLS Executive Commit
tee and the Birmingham Young Lawyers, 
dealt with the details of d1e successful 
party. 

Upcoming YLS Activities: 
- Sponsoring the two admissions 
ceremonies; 

-Providing CLE opportunities through a 
bridge-the-gap seminar designed to assist 
both new and practicing attorneys; the 
Conference of the Professions to be held 
in Gulf Shores; the Annual Seminar on 
the Gulf in Destin, Florida; and, the Up
date '87 Seminar to be held al the 1987 
Annual Meeting. Additionally, plans are 
under way for the Alabama YLS to co
sponsor with the ABA/YLD and Cumber
land School of Law a regional seminar 
in Birmingham in the fall. 

- Participating in the celebration of the 
Constitution bicentennial by producing 
an all-lawyer-actor play entitled, "There's 
Trouble Right Here in River City:• This 
First Amendment theme ties in with the 
existing mock trial competition of the 
Youth Legislature Judicial Program held 
in various cities throughout the state, 
with final competition in Montgomery, 
at which time we hope to have a nation
ally-known speaker to address the pub
lic on a constitutional theme. 

Alabama has the good fortune to have 
as its YLS officers and Executive Commit
tee members some of the truly finest law
yers and workers anywhere, but our im
pact cannot be felt at the national level 
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Memorials 

u 
Ballard, John Thomas-Mobile 

Admined: 1950 
Died: April 24, 1986 

Burnett, Joseph Gaines-Clanton 
Admitted; 1943 
Died: May 23, 1986 

Ca.rroll, Harry l.- Mobile 
Admitted; 1937 
Died: March 28, 1986 

Gordon, Harris Milton-Co lumbiana 
Admined: 1938 
Died : February 1, 1986 

Grass, Melvin Encell-Cunterwille 
Admitted: 1941 
Died: September 23, 1985 

Hardeman, Benjamin-Montgomery 
Admined: 1926 
Died: May 31, 1986 

Murray, Vanderh orsl Bonneau, 
Jr.-Montgornery 

Admitted; 1932 
Died: May 7, 1986 

Wilson, William Joseph- Piedmont 
Admitted: 1949 
Died: April 22, 1986 

Winn, Ellene Glenn-Birmingham 
Admined: 1941 
Died; May 30, 1986 

These notices are published immedi
ately afler reports of death are received. 
Biographical inrormation not appearing 
In this issue will be published at a later 
date if information is accessible. \Ne ask 
you to promptly report the death of an 
Alabama attorney to the Alabama State 
Bar, and we "',:iuld appreciate your assis
tance in pro.,lding biographical informa
tion for The Alabama l.dwyer. • 
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Young Lawyers' Section Continued 

unless we take time 10 become members 
of the ABNYLD. 

This past February In Baltimore, we 
were able to succeed In keeping YLD 
membership free lo all young lawyers, 
and afler this hard-fought battle, we need 
to show our support by joining the 
ABAIYLD. Alabama's volce on the na-

tional scene is determined 1)¥ the num
ber of A8AIYLD members-it Is not 
enough to be an automatic member or 
the Alabama YLS. Please take advantage 
of ABA/YLD membership, and in so 
doing. )1:>U will be helping Alabama to 
be heard on the various Issues affecting 
our practice and clients. • 

Coming in November! 

An interview with William Doyle Scruggs, Jr., 
110th President of the Alabama State Bar 

BEA BUDDY 
With the number of new attorneys increasing and the 
number of jobs decreasing, more and more attorneys 
are going into practice on therr own and miss the bene-,-
61 of the counseling of more experienced prac;titicme1$. 
The Alabama State Bar Committee on Local Bar ~ 
Activities and Services is sponsoring a "Buddy Pro- / \) -,. 
gram" to provide newer bar members a fellow- 1 , 
lawyer they may consult ii they confront a problem, '- i , 
need to ask a question, or simply want directions to llig , 
the courthouse. •:J. 
If you are a lawyer who has recently begun a practice i; / 
and would like lo meet a lawyer in your area to call on 
occasionally for a hand, or if you are the more expe. ~ 
rienced practitioner with valuable information and advice 
you're wilRng to share, please complete and return the ronm below. Your partic · 
ipalion in this program will certainly benefit Lhe bar as a whole. 

Loca l Bar Activities and Services 
Buddy Program Application 

Firm Name (if applicable) -- --- -- ---------

Address 

City _ ____ _ _ State _ ___ __ _ Zip - -- ---

Telephon e _ __ __ ___ _ ___ __ ___ __ __ _ 

ONew lawyer D Experienced lawyer 

Plea se return lo: Alabama Slate Bar, P.O. Box 4156, Montgomery, 
Alabama 36101. 
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1986-87 
Committees and Task Forces 

Committees: 

Advisory Committee to the 
Board of Bar Ex.-iminers 

Chairman: 
John Hollis Jackson, Jr.-C lanton 

Committee liaison: 
Reginald T. Hamner-Montgomery 

Members: 
A. J. Coleman- Decatur 
John E. Chason-Bay Minette 

Character and Fitness Committ~ 

Panel I Chairman: 
Wanda D. Devereaux-Montgo mery 

Panel I Members: 
Howard A. Mandell-Montgomery 
David B. Byrne, Jr.-Montgomery 

Panel II Chairman: 
James Jerry Wood-Mon tgomery 

Panel II Members: 
Al J. Sansone-Mon tgomery 
Robert E. Moorer- Birmingham 

Panel Ill Chairman: 
Caroline Wells Hinds- Mobile 

Panel Ill Members: 
Drayton N. James-B irmingham 
Thomas A. Smith- Cull man 

Staff liaison: 
No rma Jean Robbins- Montgomery 

Editorial Board, The Alab,1ma Lawyer 

Chairman and Editor: 
Robert A. Huffaker- Mon tgomery 

Associate Editor: 
Carol Ann Smith- Birmingham 

The Alabama Lawyer 

of the Alabama State Bar 

Staff liai son and Managing Editor: 
Margaret Lacey-Mon tgomery 

Members: 
Philli p E. Adams, Jr.-Ope lika 
Robert P. Denniston- Mob ile 
J. Michael Williams, Sr.-Aub urn 
Steven L. Wise-T uscaloosa 
Gregory H. Hawley- Birmingham 
James N. Brown, 111-B i rmi ngham 
Greg Ward- Lanett 
Keith B. Norman- Montgomery 
Grover S. Mcleod - Birmingham 
Patrick H. Graves, Jr.-Huntsv ille 
Champ Lyons, Jr.-Mo bi le 
Julia Smeds Stewart-B irmingham 
Frank B. Potts-F lorence 
Susan Shi rock DePaola- Mon tgomery 

Committee on a Client S~..:urily Fund 

Chairman: 
James S. Ward-Bi rmingham 

Vice Chairm an: 
Lowell A. Womack-Tuscaloosa 

Staff liaison: 
Reginald T. Hamner-Mo ntgomery 

Members: 
David S. Yen-Opel ika 
Susan B. Mitchell-Birmingham 
Marvin L. Stewart, Jr.-B irmingham 
Michael E. Ballard-Mobile 
Lee H. Copeland-Montgomery 

The Alabama State Bar 
Commissioners' Supreme Court 
Liaison Committee 

Chairman: 
W. Harold Albritton, Ill-Anda lusia 

Staff Liaison: 
Mary Lyn Pike-Montgomery 

Members: 
Gorman R. Jones, Jr.- Sheffield 
Phill ip E. Adams, Jr.-Opeli ka 

Committee on Correctional 
ln~'titutions and Procedures 

Chairman: 
M ichael D. Godw in-B rewton 

Vice Chairman: 
Frank R. Parsons-Bir mingham 

Chairman Emeritus: 
John C. Watkins- University 

YLS Representative: 
Ronald C. Forehand-Mo ntgomery 

Staff Liaison: 
Mary Lyn Pike-Montgomery 

Members: 
G. Thomas Sullivan-B irmingham 
Bobby N. Bright- Montgomery 
Guy L. Burns, Jr.-B irmingham 
Shelby L. Starling. Jr.-Jacksonvill e 
Ed Stevens-Un iversity 
Ab igail Turner- Mob ile 
Charles Gaddy-M illb rook I 
Sydney Albert Smith-Montgomery 
Mary Dixon Torbert-Montgomery 
Wi ll iam J. Samford-ML Meigs 
James P. Graham, Jr.-Phenix City 
Mervyn M ichael- Decatur 
John T. Ham\on-Montgomery 
Judy A. Newcomb-Dothan 
Barnes F. Lovelace, Jr.- Decatur 

Ethics Education Committee 

Chairman: 
Al J. Sansone-Montgomery 

Vice Chairman: 
Edward M. Pauerson-Montgome 

YLS Representative: 
Stephen A. Rowe-B irmingham 
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Staff Liaison: 
Alex W. Jackson-Montgomery 

Members: 
John D. Clements-Birmingham 
M. Clay Alspaugh- Birmingham 
James S. Lloyd-Birmingham 
Richard A. Thigpen-University 
Frank 0. House-Birmingham 
on- P. Head-Columbiana 
C.B. Caine, Jr.-Moullon 
Daniel E. Morris-Anniston 
Roger H. Bedford, Sr.-Russellvllle 
R. Kenneth Manning. Jr.-Birmingham 
Tommie Jean Wilson-Mon tgomery 
Lynn W. Jinks, Ill-Union Springs 
Annetta F. Arnold-Birmingham 
W. lee Pittman-B irmingham 
Ernesl L. Potter. Jr~ Hunl5Ville 
Sledman Shealey. Jr.- Dolhan 

b -Officio: 
Wilbur G. Silbe.rman-Birmingham 

Staff Liaison: 
Mary Lyn Pike-Montgomery 

Members: 
Thomas G. Mancuso-Montgomery 
William J. Bryant- Selma 
William E. Shanks, Jr,-Birmingham 
L.B. Feld-Birmingham 
William B. Haniey-Mobile 
Daniel H. Maricstein, Ill-Birmingham 
James T. Jackson- Montgomery 
Jerome Smith-Montgomery 
Andrea L Witcher-Birmingham 
Ray D. Gibbons-Birmingham 
L Lister Hill-Montgomery 
Robert C. Tanner-Tu5Cilloosa 

I mJn« Comm1II< 

Chairman: 
Ben H. Harris Jr.-Moblle 

YLS RepN!Sentative: 
Oaire A. Bladt-Tuscaloosa 

Staff Liaison: 
Reginald T. Hamner-Montgomery 

Members: 
William 8. Manhews-Ozark 
R. Stephen Bolling-Town Creek 
Richard S. Manley-Demopolis 
Frederick G. Helmsing- Mobile 
Cheryl l. Price-Montgomery 
Terry D. GIiiis-Fort Payne 
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James C. Barton, Jr,- Birmingham 
Abner R. Powell, Ill-Andalusia 

ruturt- 01 the Prok ion Cummitll'e 

Chairman: 
John A. Owens-Tuscaloosa 

Vice Chairman: 
Bryan E. Morgan--/'vlontgomery 

YLS Representative: 
John Plunk-Athen s 

Staff Liaison: 
Mary Lyn Pike-Montgomery 

Membeis: 
L Virginia McCorkle-Birmingham 
Schuyler H. Richardson, Ill-Huntsville 
Sleadman Shealy. Jr.- Dothan 
James W. 'M>odroof, IV-Alhens 
Mary B. Manliply- Mobile 
Thomas M. Goggans-Montgomery 
R. McKim Norris, Jr.-Blrmingham 
R.8. McKenzie. Ill-Montgomery 
Earl L Dansby-Montgomery 
James w. Sasser-Montgomery 
Gordon Tanner- Mobile 
Vdnzetta P. McPherson- Montgomery 

(ummitt~ on Gowrn~n<"l' ol lhe 
Ill, !,~ma St,1te B,11 

Vice Chairman: 
John F. Proctor- Scoltsboro 

Stlff Liaison: 
Mary Lyn Pike-Montgomery 

Members: 
Oakley W. Melton, Jr.-Mon lgomery 
Alan C. Livingston- Dothan 
Roger H. Bedford, Jr.- Russellville 
Frederick G. Helmslng-Mobile 
Caroline \/\ells Hinds-Mobile 
Richard F. Ogle-Birmingham 

lntligcnt Dclenw Cc,1n111illec 

Chairman: 
Dennis N. Balske-Montgomery 

Vice Chairman: 
William R. Blancha,d, J~lgOmely 

YLS Representati~: 
J. Terrell McElheny-Blrmingham 

Staff Liaison: 
Mary Lyn Pike-Montgomery 

Members: 
Eugene P. Whitt, Jr.-Montgo mery 
Joel L Sogol- Tuscaloosa 
E. Hampton Brown- Birmingham 
James W. May-Gulf Shores 
Qorge Albert Nassaney, Jt....:fuscakx,g 
Paul D. Brown-Mobile 
Kim Rosenfield- Birmingham 
John Furman-Mobll e 
Rick Harris-Montgomery 
Daniel R. Farnell, Jr.- Birmingham 
Cilrolyn Williams- Birmingham 
Stephen ~Montgomery 
Rob Reynolds-Monlgomery 
John E. Rochester--..\shland 
Paul Harden- Monroeville 

lmurance Pro,;ram, l ommiltee 

Chairman: 
Henry Thomas Henzel-Birmingham 

Vice Chairman: 
Cathy S. Wright- Birmingham 

Stl ff Liaison: 
Reginald T. Hamner-Montgomery 

M~: 
J. Bentley Owens, Ill- Birmingham 
Ollie L. Blan, Jr.- Birmingham 
Charles H. Moses. Ill- Birmingham 
Tom E. Ellis- Birmingham 
Marion F. Walker- Birmingham 
Gary P. IM)lfe-Birmingham 
Reggie Copeland, Jr.-Mobile 
Cooper Thurber-Mobile 
Joseph Allen Schreiber- Birmingham 
Karon O. Bowdre-Birmi ngham 
Edward S. Sledge, I II- Mobile 
Thomas McGregor- Montgome.ry 
Alan J. Dane-B irmingham 
Kathy long Skipper- Birmingham 
James R. Seale-Montgomery 
Gary F. Spencer- Huntsville 

Ex-Officio: 
Phillip Stan~ermonlown , 

Maryland 

Judi,1aJ Cont1m,ncc lt,r the .Stltr oi 
",l .. bam.a 

Members: 
Clarence M. Small, Jr.- Birmingham 
Fournier J. Gale, II I- Birmingham 
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John F. Proctor-Scottsboro 

Commilltt on l.a\\)CI \d,t'rtisini. 
•nd Solicit,ltion 

Chairman: 
Stanley E. Munsey- Tuscumbia 

Staff Liaison: 
Alex W. Jackson-Montgomery 

Members: 
J, David Dresher- Birmingham 
Gregory C. Cotton-Birmingham 
Douglas J. Centeno-Birmingham 
Richard Thigpen-UniYersity 
Frank K. Noojin-Hunisville 
Roy H. Phillips-Phenix City 
Terry Mc£lheny-Birmlngham 
Thomas A. Carraway-Birmingham 
Gay M. Lake, Jr.-Tuscaloosa 
James R. Foley-Huntsville 
Thomas D. McDonald-Hunisville 
George M. Walker- Mobile 
Andrew W. Bolt, II-Anniston 
Vreeland G. Johnson-Andalusia 
Booker T. Forte, Jr.- Euraw 
Patricia M. Smi1h-Columbiana 
Judy A. Newcomb-Dothan 
Larry C. Odom- Red Bay 

"' milll'e on Ll" r frohnl and 
Or1111 Abuse 

Chairman: 
Waller J. Price, Jr.- Huntsville 

Co-chairman: 
J. Michael Conaway-Dothan 

0"1 irman Emeritus: 
Val l . McGee-Ozark 

Staff liaison: 
Mary Lyn Pike-Montgomery 

Members: 
George M. Higginbotham-Bessemer 
Leslie Ramsey Barineau-Birmingham 
Vance L Alexander- Birmingham 
Robert B. Sanford- Birmingham 
Carolyn 8. Nelson- Birmingham 
Jane C. Little-Birmingham 
Oorolhy F. Norwood-Montgomery 
John S. Gona.s, Jr.--Mobile 
Carlton Terrell Wynn- Birmingham 
Walter E. Braswell- Tuscaloosa 

AIJb.ima lawyer Refc,...,il Service 
lloMd of Trustee, 

The Alabama Lawyer 

0"1irman: 
M. Douglas Ghee-Anniston 

Staff Liaison: 
Mary Lyn Pike-Montgomery 

Secretary, Lawyer Referral Service: 
Joy Meininger- Montgomery 

Members: 
J. Michael Williams. Sr.-Aubum 
Robert E. Morrow-Selma 
V. Al Pennington-Mobi le 
William I. Grubb, II- Eufaula 
Kaye H. Houser - Birmingham 
Richard H. Cater - Anniston 
Jerry W. Jackson - Haleyville 
S. Wayne Fuller - Cullman 
Robert S. Thomas - Scottsboro 
J. Anthony Mclain - Montgomery 
R. Larry Bradford - Tuscaloosa 
Joseph E. Can; IV - Mobile 
Daniel E. Morris - Anniston 
Julian L McPhillips. Jt-MontgOmery 
Thomas R. Dobson-S ylacauga 
Robert l. Gonce- Florence 
Robert Shannon Paden-Bessemer 
Jack Caddell-Deca1ur 
James E. Davis, Jr.- Huntsville 
Phillip Laird-Jasper 
John Frank Head-Co lumbiana 
Terry l. Mock- Tuscumbia 
Walter W. Kennedy, Ill-Oneonta 

Milit.Jr\ l..J." Commiu, .... 

Chairman: 
Clifford M. Spencer, Jr.-Birmingham 

Vice Chairman: 
Ira DeMent-MonlgOmery 

Slaff Liaison: 
Reginald T. Hamner- Montgomery 

Members: 
Thomas R. Elliott, Jr.- Birmingham 
Edwin K. Livingston-Montgomery 
Joseph A \l\oodruff-Dothan 
Michael l. Allsup-Gadsden 
Larry E. Cr.M!n-Montgomery 
James Eldon Wilson- Montgomery 
Gerald M. Hudson-Tuscaloosa 
John W. Grimes- Birmingham 
William C. Tucker, Jr.- Birmingham 
William G. St- s- Mon1gornery 
John OliYer Cameron- Montgomery 
James S. Witcher, Jr.- Blrmingham 
Patrick H. Tate-Fort Payne 
William V. Neville, )r.- Eufaula 

William A Short, Jr.- Bessemer 
Albert C. Bulls, Ill- Tuskegee 
James R. Clilion-Andalusia 
Milton C. Davis- Tuskegee 
Charles P. Hollifield- Montgomery 
John C. Fox-Birmingham 

l'erm;anenl Code Comm,.,.ion 
re Pro ~,!tm~I Respon>ibiJ,1y) 

Chairman: 
Wilbur G. Silberman- Birmingham 

Vice Chairman: 
Lewis W Page, Jr.- Birmingham 

Staff Liaison: 
Alex W. Jackson-Mon1gomery 

Members: 
William B. Hairston, Ill- Birmingham 
James A. Byram, Jr.- Montgomery 
Harry W. Gamble- Selma 
Hugh A. Nash-Oneonta 
Al J. Sansone-Montgomery 
Andrew P. Campbell- Birmingham 
Wade H. Morton, Jr.-Columbiana 
Charles lee Truncate-Montgomery 
J. William Rose, Jr.- Birmingham 
William C. 'M>od- Blrmingham 
Ben H. Harris-Mobile 
Richard A. Thigpen-UniYerSity 
Lynn R. Jackson-Clayton 

Co111m1t1ee on S1·uion, 

Chairman: 
Richard Y. Roberts-Montgomery 

Vice Chairman: 
laura E. Nolan-Monrgomery 

Staff Liaison: 
Mary Lyn Pike-Montgomery 

Members: 
E. Alston Ray-Birmingham 
Teny McElheny-Birmingham 
W. Roscoe Johnson, !II-Gadsden 
Chris Milchell- Birmingham 
Tyrone C. Means- Montgomery 
Michael Cartee-Tuscaloosa 
Paula Levitt- Birmingham 
Keilh Watkins- Troy 

n l 1 .. 0, C.u u111ttre 
o the South<',UI Re~lon 

Chairman: 
C. Fred Daniels-Birming ham 

291 



Members: 
Norman W. Harris, Jr.-O eca tur 
Robert C W.1llhall- Birmingham 

Unauthorized Pr,1ctice at L,m 
C mmit·1.~ 

Chairma n: 
H. Dwight Mclnish- Dothan 

Vice Chairman: 
Vaughan Drinkard, Jr.-Mobile 

YLS Representative: 
Sidney W. Jackson, II I- Mobile 

Staff liai son: 
William H. Morrow, Jr.- Montgomery 

Members: 
M. Dale Marsh- Enterprise 
WIiiiam H. Kennedy-T uscaloosa 
Milton E. Barker, Jr.- Birmingham 
Ralph Michael Raiford-Phen ix City 
Melinda L. Denham-Birmingham 
Donald Blair Boggan- Birmingham 
Joseph Danie l Whitehead-Do than 

H. Harold Stephens- Huntsville 
W. Harold Albritton, IV-Andalusia 
Cleveland Poole-Gree nville 
HOyt HIii- Opeii ka 
Fred Tyson-Mon tgomery 

l,11...., h, lb: 

T,1,k ltJ«<' on Alt,·rnath<' Methods of 
Oi,1111t~ Re•olution 

Chairman: 
A.H. Gaede, Jr.- Birmlngham 

Vice Chairman: 
Haro ld F. See-U niversity 

Staff li aison: 
Mary Lyn Pike-Montgomery 

Members: 
G. Wayne Ashbee- Moblle 
Robc n D. Norman- Birmingham 
Robert A. Cothren- Birmingham 
Rodney A. Max-Birm ingham 
Donald L. Collins- Birmingham 
Phillip B. Garrison- Birmingham 
Don B. Long. Jr.- Bi rmingham 

Wayne R. Sanerwhite-Birm ingham 
Pete Partin- Birmingham 
WIiiiam Douglas Wise-Birming ham 
Lynda Flynt-Mo ntgomery 
Paul S. Conger, Jr.-T uscaloosa 
Sandra Jo Grisham- Mobile 
Anne laura Parker- Ozark 
Mary Lee Stapp-Monigomery 
Jerri lee Sutherlln- Huntsvl lie 
Cleoph us Thomas, Jr.-An niston 

T.l,k force on Cili11•n..hip EduuJinn 

Chairman: 
Chris S. Christ-Birming ham 

Vice Chairman: 
John J. Coleman , Ill- Birmingham 

YLS Representative: 
Colleen M. Samples- Birmingham 

Staff liai son: 
Mary Lyn Pike-Montgomery 

Members: 
Frank S. James, Ill- Birmingham 
John R. t..,veue- Blrmingham 

!" .............................................................. _ ....................... . 

Each month listen to a cas.5ette tape tha t 
contain s a summary of rece nt Alabama 
Supr eme Court , Alabam a Court of Civil 
Appeals and Alabama Court of Criminal 
Appeals cases. Subscription cost is $275 
per year. 

i Please send me a cassette every month. 
Enclosed ,s my check for $275 to cover yearly 
subscription rate. 

Nem•- --------- - - - -~ 
Address --- - -- --- - -- - --
City _ ___ _ __ S11t• -- ZlP ----

AttomeY Margie T SU,cy 
PO 8oA513 
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Anne P. Wheeler- Birmingham 
Camey H. Dobbs-Birmingham 
Judy 0 . Thomas-Oneonta 
Ste,.,en Allan Thomas-jasper 
Ernest Pugh-Birmingham 
Bryan K. Parker-Homewood 

Task Force to Co11>lder P~slble Restruc
turing of Alab,un.a', Appellate Courts 

Chairman: 
Rober1 H. Harris- Decatur 

Vice Chairman: 
James 0. Pruett-Gadsden 

YL5 Represenrative, 
Stephen W. Shaw-Birmingham 

Staff Liaison: 
Mary Lyn Pike- Montgomery 

Members: 
Ernest C. Hornsby-Tallassee 
Alex W, Newton-Birmingham 
Beth Marietta-Mob ile 
Jerry M. White-Dothan 
Jerome A. Hoffman-Un iversity 
John F. Proctor- Scousboro 
Wayman G. Sherrer- Oneonta 
William N. Clark- Birmingham 
Charles 0 . Rosser-Tuscumbia 
M.R. Nachman-Montgomery 
Charle$ Cleveland- Birmingham 
Roben 0. Cox- Florence 
David R. Boyd-Montgomery 
G. Sage Lyons- Mobile 
Robert G. Esdale-Montgomery 

Task For.eon E,t.1hli,hml'nt of Alabama 
State BM IOLTA (Interest on 
Llwyrrs' Tru,t ll(counl\) Program 

Chairman: 
Rowena M. Crocker- Birmingham 

Vice Chairman: 
Jack Drake-Tuscaloosa 

YL5 Representative: 
laura l. Crum-Montgomery 

Staff liaison: 
~ina ld T. Hamner-Montgomery 

Members: 
James M. Gaines-Huntsville 
Kirk C. Shaw- Mobile 

The Alabama l.iJwyer 

David P. Broome-Mobile 
George 8. White-Gadsden 
Manha Jane Patton-8irmingham 
Stanley Weissman-Montgomery 
William C. Younger-Montgomery 
A. lama, Reid- Birmingham 
Rober1 P. lane-Ph enix City 
Lawrence B. \A:>it-Mobile 
Ronald P. Davis- Mobile 
Roben L. McCurley-University 
Charles C. Parlin- Bay Minette 
J. Knox Argo-Montgomery 
George P. W.1lthall, Jr.-Prattville 
Robert E. Steiner, Ill- Montgomery 

Ta<k Foret' to Evdlu,tte Propo,t'd 
Revbions of the Al•barn.1 
Cnn,litution oi 1qo1 

Chairman: 
Charles D. Cole-Birmingham 

Vice Chairman: 
Yetta G. Samford, Jr.- Opelika 

Chairman Emeritus: 
Harold F. l~erring- l-luntsville 

Staff liaison: 
Mary Lyn Pike-Montgomery 

Members: 
Jame$ M. Campbell-Anniston 
Lawrence Dumas. Jr.- Birmingham 
Joseph F. Johnston- Birmingham 
William H. Mills-B irmingham 
Conrad M . f'owler- lanett 
Joe Calvln- Oecatur 
John P. Adams-Birmingham 
Richard S. Manley-Demopolis 
Joseph H. Johnson, )r.- Birmingham 
James 0. Pn1et1-Gadsde n 
Edmon L. Rinehart-Montgomery 
M. Camper O'Neal- Birmingham 

Task f!orce on Establishment oi an 
•\gricultural l..1w Section of the 
Alabama State Bar 

Chairman: 
\bn G. Memory- Montgomery 

Slaff liaison: 
Mary Lyn Pike-Montgomery 

Members: 
Harry P. Long-Anniston 
Thomas). Knight-Anniston 
George A. Monk-A nniston 

James S. Hubbard-Anniston 
HaM!Y B. Campbell, Jr.-Talladega 
Roben 0. Mc.Whorter, Jr.-<:entre 
Stephen P. Bussman- f!on Payne 
James S. Sledge-Gadsden 
Warren G. Sarrell, Jr.-Heflin 
William S. Poole, Jr.- Oemopolis 
Patricia Allen Conover-Auburn 
John 8. Scou, Jr.-Montgomery 
Earl Ci llian, Jr.- Montgomery 
E. Terry Brown- Montgomery 
Collier 1-1. Espy, Jr.- Oothan 
Mary J, Camp-Ope lika 
Walter P. Crownover-Tuscaloosa 
Sarah 8. Mooneyham- Montgomery 
Ruth S. Sullivan-Dadeville 
Joe B. Thompson, Jr.-Brewton 
W. Larry Ray-Opelika 

T- fo,u on 1h1e B1c ,ntennial 
of the U.S. Constitution 

Chairman: 
Emily Gassenheimer-Montgomery 

Vice Chairman: 
Charles 0. Cole-Birmingham 

YLS Representative: 
Claire Black- Tuscaloosa 

Staff Liaison: 
~inald T. Hamner-Montgomery 

Members: 
Frank S. James, Ill- Birmingham 
John Nathaniel Bryan, Ill-Birmingham 
Edwin K. Livingston- Montgomery 

Ta>l. f!orct, °' Pn,pc><,ed Judicial Building 

Chairman: 
Maury 0. Smith- Montgomery 

Vice Chairman: 
G. Sage Lyons- Mobile 

YL5 Representative: 
0. Patrick Harris-Montgomery 

Members: 
Roben M. Hill, Jr~ Florence 
Fred 0. Gray-Tuskegee 
Judith S. Crinender,-Birmingham 
Charles B. Arendall-Mobile 
Thomas N. Carruthers-Birmingham 
John A. Caddell- Decatur 
W. H. Albritton, Ill-And alusia 
R. E. Steiner, Ill- Montgomery 
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Et Cetera 
Directory of law firms by spec ialties 

The lnsll1ute for Office Management 
and Administration, Inc., announces the 
addition of Ford's National Referral Di
reao,y of I.aw Firms by Specialties to the 
American Bar Association ABA/net (law
yet's electronic networic). Consequently, 
listings will be available airline to all 
ABA/net users. 

Ford's Is the lirst directory designed 10 
help the prime buyers and referrers of 
legal services find law firms by special
ties. The one-110lume 1987 edition of 
Ford's will be distributed without charge 
to 68,000 law firms; corporate legal de
partments; CEOs; leaders of manufactur
ing. financial, insurance and other Insti
tutions; accounting firms; and legal 
placement specialists. 

The directory will be available In De
cember 1966, and listing applications 
from firms are still being accepted. For 
complete information and listing appli
cations, contact Robyn Sturm, Ford's Na
tional Referral Directory, S West 36th 
S1ree1, New York, NY 10018-l912, or call 
(212) 2#0360. 

Liabili ty & Insurance Bulletin 
newsletter launc hed 

A weekly new.;letter on the liability 
and Insurance crisis was launched in July 
by Buraff Publications, Inc. 

The Bulletin wHI provide C<M!rage on 
soaring premiums for liabllity Insurance 
for business, govemmenis, doe1ors, law
yers and others; shrinking coverage, or in 
some cases, no coverage at all; federal 
and stale legislation redefining and con
structing liability; trend-setting verdicts 
and settlemenis; and the intense poiilical 
campaigns being waged by Insurance 
companies, some lawyers' groups and 
other interested parties. 

The publica1ion monilors what federal 
and stale governments, insurers and In
sureds, lawyers, industries, courts and 
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professions are doing about the liability 
and insurance crisis. 

The charter subscription price for Ua
bility & Insurance Bulletin ,Is $375 unlil 
September 30, 1986, af1er which the 
price will be $425. 

For more information, call George Les
ser, publisher, al (202) 452~28. 

AID5-related discrimination 
A majority of 1.r.vyers questioned be

lieve many restrictions imposed on AIDS 
victims are illegal. MoSI lawyers agreed 
that AIDS victims may nol be denied 
medical or dental services; evicted from 
their apartments; denied access to hous
ing. city facilities and services or public 
accommodations; fl red from their jobs or 
denied job opportunities. 

The only area in which AIDS victims 
may be singled out, according to a ma
jority of lawyers, Is the military. Sixty-five 
percent think AIDS victims may be kept 
out or the military and 56 percent think 
1hey may be discharged. 

Tort reform push 
Across the country, states are address

ing changes in their tort systems, with 
pl'O¥isions CO\lering everything from 
limits on damage awards 10 the qualifica
tions of expert witnesses, according to 
"Tort Reform: The Yea(s Hottest Issue." 
in the July-August issue of Bar Leader. 

About 44 states have Introduced bil Is 
modifying their laws providing for com
pensation or Injured parties. Most pro
posed legislation has dealt with medical 
malpractice; al the federal level, bills 
have been introduced 10 limit damage 
awards in tort cases. 

The "litigation explosion," Increasing 
damage awards, sky-rocketing Insurance 
rates and the inability of many profes
sions and municipalities to secure insur
ance have promoted legislatures 10 re
evaluate their 1ort systems. 

Dispute resolution 
Alternatives 10 the formal court pro

cess, such as mediation and arbitration, 
continue 10 grow In popularity. Appllca-

tlon of these techniques to big cases has 
led 10 1he development of a number of al
ternatives used to resolve pending litiga
tion. 

Arbltralion/Big Case: ABC~ of Dispute 
Resolution provides information on what 
new approaches are available, when they 
are useful and/or appropriale and how 
they have worked. 

The book Is a compilation of papers 
and presentations from a variety of pro
grams sponsored by the Special Commit
tee since October 1983. 

Coples are available for $1050, plus S2 
for shipping and handling. from the ABA, 
Order Fulfillmenl Departmenl, 750 
North Lake Shore Drive, Chicago, Illinois 
60611. 

Redress for Japanese Americans 

The ABA has asked Congress to pro
vide appropriate redress, including 
monetary compensation, to Americans 
of Japanese ancestry inlerred during 
V.Orld War II. Testifying al an April House 
Judiciary hearing. ABA spokesman Wil
liam L. Robinson noted that the courts, 
a Congressional Commission and the 
American people all seem to be reaching 
a consensus 1ha1 a "grave injustice" was 
done 10 Japan~ Americans removed 
from their homes and detained in Intern
ment camps without Individual court re
view of any evidence against them. 

He 1old comminee members 1ha1 
''based on alleged 'military necessity.' 
more than 110,000 persons of Japanese
American ancestry, more than 70,000 of 
whom were American ci1l2ens, were 
herded into detention camps.• 

Representation to the poor and 
disadvantaged 

The American Bar Association selected 
four lawyers to receive the third annual 
Pro Bono Publico Award for de-,,olion to 
1he cause of legal service for the poor 
and disadvantaged in the United Stales. 
Chosen were Scott J. Alias of Houston; 
Robert l. Harris of San Francisco; Dale 
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Reesman of Boonville, Missouri; and Ne
vett Steele, Jr., of Baltimore. 

The lawyers were recognized at an Au
gust 10 luncheon during the 1986 ABA 
Annual Meeting in New York City. 

Additional information about the 
award recipients and the awards program 
and luncheon is available from Dorothy 
Jackson, staff assistant to the ABA com
mittee, at (312) 988-5766. 

Nurse-atto rneys' annual symposium 

The American Association of Nurse
Attorneys will hold its fifth annual Na
tional Conference and Educational Sym
posium, entitled "Nurse Entrepreneurs
Expanding Legal Horizons;' in San Fran
cisco October 16-19, 1986. The featured 
speaker is Carolyne K. Davis, Ph. 0., na
tional and international health care ad
visor and former director of the Health 
Care Financing Administration. The sym
posium is open to all nurse-attorneys, at
torneys, nurses, nurse practitioners and 
interested members of the general 
public. 

The association is headquartered at 113 
West Franklin Street, Baltimo re, 
Maryland, 21201; telep hone (301) 
752-3318. 

El Paso County and North Carolina 
State Bars honored for legal services 

The El Paso County Bar Association in 
Colorado Springs, Colorado, and the 
North Carolina Bar Association were re
cipients of the 1986 Harrison Tweed 
Award, recognizing significant programs 
to improve availability of legal services 
to poor persons. 

The award is presented by the Ameri
can Bar Association Standing Committee 
on Legal Aid and Indigent Defendants 
and the National legal Aid and Defender 
Association. 

There are 420 lawyers in the El Paso 
County bar association avai I able to pro
vide legal services to the poor (excluding 
those bar members who are retired or are 
judges, public defenders or district attor
neys), and 260 have volunteered to ac
cept referrals of low-income persons. 

The Alabama Lawyer 

The bar also has enrolled 88 percent 
of its members in a program to provide 
funding to legal assistance programs. 

The North Carolina Bar Association 
was nominated, in recognition of a ten
year commitment to the cause, with 12 
geographically-based programs serving 
83 counties and three special client pro
grams. 

During 1985, the 100 attorneys em
ployed by LSNC handled 23,000 cases. 

Division of Disability Determination 

The Division of Disability Determina
tion has resumed the continuing disabil
ity review process. A face-te:-face eviden
tiary hearing now will be incorporated 
into the reconsideration process. Infor
mational packets will be available, as 
well as representatives to address groups 
on request For further information please 
contact Steve Scruggs at 933-9300 (Birm
ingham area) or 1-800-292-8106 (state
wide). 

Nuclear Deterrence 

There is no shortage of questions about 
nuclear weapons and nuclear war-or re
sponses and answers from strategists, pol
iticians, philosophers and concerned cit
izens, but there is a noticeable lack of 
consensus among these groups- espe
cially between strategists and philoso
phers. 

Surprisingly, a conference held Sep
tember 1984 bringing together members 
of the two groups, also revealed there is 
a striking amount of diversity within each 
group. Nuclear Deterrence, drawing 
most of its contents from that conference, 
illuminates the positions and views of 
strategists and philosophers. 

A review copy of Nuclear Deterrence 
is available upon request, by contacting: 

The University of Chicago Press 
5801 South Ellis AYenue 
Chicago, Illinois 60637 

• 

Introduce 
Your Clients 

to a 
Valuable Service. 
Refer them to Business Valuation Services for expen deter
mination of fair marker value of businesses, and financial 
analysis and consultation in cases of: 

0 &!:ate planning O Bankruptcy 
0 &!:ate settlement proceedings 
0 Marital dissolutions O Mergers or acquisitions 
0 Recapitalizations O Buy-sell agreements 
D Employee stock O Dissident stockholder 

ownership plans suits 
Contact Dr. John H. Davis, m 

4 Office Park Circle • Suite 304 • Birmingham, Alabama 35223 
P.O. Box 7633 A • Birmingham , Alabama 35253 

(205) 870-1026 
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EXPERT TESTIMONY 

ADDICTIONOLOGIST: Is your client 
"weaked-willed; suffering from a "bad 
habit'' or "psychiatric illness,n or is he 
chemically dependent, Impaired from 
~ chronic, fatal medical disease/ Physi
cian, one of 179, certified In medicine's 
newest specialty--.iddictionology. Ex
pert testimony and c.,se analysis for 
plaintiff/defense. Alcohol, drug. nico
tine, issues in criminal law, DUI, mal
pradice, wrongful death, personal in
jury, worker's compensation, family law 
and product liability. Peter M. 
Macaluso, MO, PA, 1685 Professional 
Park Circle, #10, Tallahassee, Florida 
32308, (904) 878-0304 

FOR RENT 

FOR RENT: Elegant sp,,ce for one 10 

eight lawyers presently is available in 
Birmingham in newly-renovated offices. 
IA'ell-equipped, spacious offices with 
many extras and reasonable rates. Call 
Salem Resha, Jr., (205) 324-2020. 

MISCELLANEOUS 

ATTORNEY JOSS: National and Fed· 
eral Legal Employment Report: A 
monthly detailed listing of hundreds of 
anomey and law-related jobs with the 
U.S. Government and other public/pri
vate employers in Washington, D.C., 
throughout the U.S. nnd abroad. $30-3 
months; $50-6 months; $90-12 months. 
Send check to Federal Reports, 1010 
Vermont A,;e.., N.W., #408, Washing
ton, DC 20005 . Attn: AB. (202) 393-
3311 Visa/MC 

POSITION OFFERED 

GLASS, MCCUUOUGH, Sherrill & 
Harrold, a mid-sited Atlanta law firm, 
seeks associates with one 10 three ~rs· 
experience in the corporate, litigation 
and real esiate areas. Excellent aca
demic background with law review or 
comparable experience required. Com
petitive compensation and fringe bene-
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nts; excellent working conditions. Send 
Inquiries and salary required in con
Rdence to: Glen C. Stephens, 1409 
Peachtree Street, N.E., Atlanta, Geor
gia 30309. 

POSITION AVAILABLE in small law 
fim1, recently formed, with lawyer with 
two-five years' experience and interest 
in business litigation, corporate law and 
corporate bankruptcy. Experience in tax 
law helpful, but no1 a prerequisite. All 
inquiries confident.al. Send resume lo: 
Hiring Partner, P.O. Drawer 1865, Bir· 
mingham, Alabama 35201-1865. 

RAPIDLY EXPANDING corporate law 
firm seeks several lawyers with one to 
rour years' practice experience in any 
of the following areas: tax, corporate, 
securities, real estate or general com
mercial law. Superior academic creden· 
tials required .. Reply in confidence to 
P.O. Box 10931, Birmingham, Alabama 
35203. 

SERVICES 

EXAMINATION OF QUESTIONED 
Documents: Handwriting. typewriting 
and related examinations. lntemational
ly court-qualified expert witness. Dip
lomate, American Board of Forensic 
Document Examiners. Member: Ameri
can Society of Questroned Document 
Examine,s. the lntemational Associa
tion for Identification, the British Foren
sic Science Sociely and the National 
Association of Criminal Defense Law· 
yers. Retired Chief Document Examiner, 
USA Cl Laborat.ories. Hans Mayer Gid
ion, 218 Merrymont Drive, Augusta, 
Georgia 3090 7, (404) 860-4267 

MAJOR MEDICAL INSURANCE: for 
every size law finn. Competitive rates, 
excellent benefits. Quotes available at 
no cost or obligatlo11. Rand Armbresler, 
P.O. Box 534, Bessemer, Alabama 
35021, (205) 425-0217 

LAMAR MILLER, Examiner of Ques
tioned Documents: Qualified in most 
Alabama courts. American Society of 
Questioned Document Examiners, 
American Academy of Forensic 

Sciences, certified by American Board 
of Forensic Document Examiners. 
Handwriting, forgery, typewriting. al
U?ration of medical and other records. 
Miscellaneous document authentica
tion problems. P.O. Box 55 405, Bir· 
mingham, Alabama 35255, (205) 
979.14n 

BARRISTERS' RESEARCH GROUP: Le
gal research and writing services per
formed by a group of licensed Alabama 
attorneys. A unique, timely and inex
pensive w;ry 10 solve your research 
needs. Requesting anorney controls 
deadlines and total time expended on 
each request Rate S30 per hour. Con-
1aa Barristers' Research Group, P.O. 
Box 6981 , Birmingham, Alabama 
35210. (205) 595-5426 No ,epresenra
tion is made about the quality of the 
legDI services to be performed or the 
expertise of !he lawyer performing such 
services. All services will be perfonned 
at the request of and become the sole 
and ex:clusi,;e work produa of the re
Questing anomey. 

RESEARCH AND WRITING: Memos, 
briers. whatever. 12 years' experience as 
law professor and law librarian, 15 as 
practicing attorney in Alabama and Ten
nessee. Fee negotiable above $20/hour 
plus expenses. ProductS dell,,ered on 
time and tailored to litigation posture. 
Free to ~I. Write William R. Murray, 
Murray lane, Northport, Alabama 
35476 or call evenings (205) 339-7080. 
No representation is made about !he 
quality of the legal services to be per
formed or the expertise of the lawyer 
performing such servkes. 

LEGAL RESEARCH HEU': Attorney 
with seven )<?ars' experience in legal re
search/writing. Access 10 University of 
Alabama and Cumberland libraries, 
Wesdaw available. Prompt deadline ser
vice. S35 hour. Sarah Kathryn Farnell, 
112 Moore Buililing. Montgomery, Ala
bama 36101, phone 27;,:,937. No repre
sentation is made about the quality of 
the legal services to be performed or 
the expertise of 1he lawyer performing 
such services. 
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Q. When did Birmingham Publishing print its first brief? 

A. 1910 

Yes, we've been at it a long time-75 years of working with the legal 
profession - meeting deadlines and being dependable. 

Prospectuses, Proxy Statements, Official Statements, 

Tender Offers, Indentures and Briefs 

Bank Notes 

BIRMINGHAM PUBLISHING COMPANY 
130 Somh 19th Sr=i 

Blrminghnm, Alabama 35233 
Telephone: 205-251-5113 

Conmct: Harold Fulton, Vice President 
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it for the results 
we receive:' 

call or write today for more infonnation WE5""rr Al A 7• 
or to anange for a free WFSl1.AW I l LnV V 
demonstration in your office. 1·800-328-0109 

(MN. AK 612/228· 2450) 
Michael D. Goodson L James Hankins P.O. Box 6452.6 
P.O. Box 17334 P.O. Box 36386 S p u] MN 55t~A-0526 
Montgome,y , Al 36117 Birmingham. Al 35:rn; 1• a • ...., 
Phono: 205 1277- 1914 Phono: 205 /320-o 240 C>t966"""'Pubu.hlngC...9.J40.4/6-86 


