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Address of Gary C. Huckaby
Upon Installation as President of the Alabama State Bar
July 23, 1988

s we face a new association year,

let us pause for a moment to take

stock and set the course for our
bar. The Alabama State Bar has a proud
history and a magnificent record of
achievement. It is now 10 years old, hav-
ing been arganized in 1879, In spite of
its splendid past, there are threatening
trends in aur professian that surely will
reach the Alabama bar.

Across the nation there 1s a marked
decline in professinnalism and a signifi-
cant increase in advertising and market-
ing, the tools commonly associated with
a trade, not a profession, Whether it is
called “advertising” or “marketing” often
depends anly on the level of sophistica-
tion, It, at times, borders on hucksterism,
Chief Justice Burger made the comment
several years ago that some lawyer adver-
tisements would make used car dealers hlush,

There is a lixation {n some guarters with billable hors,
with profitability, with market position. The quality of young
people coming to the bar exceeds that which we have ever
seen before, but there seems to be a new malterialism, a
new cynicism, a new commercialism within our profession,
Part of this, | am sure, is a result of a change in the attilude
of some lawyers about law as a profession, Economic pres-
sures appear to be causing the greater impact, however,

We are approaching 700,000 lawyers in the United
States. Each year 30,000 new lawyers graduate, We have
now exceeded one lawyer lor every 390 people in the LS,
By the yvear 2000, we expect 1o have 1,000,000 lawyers in
this country,

Alabama is not immune to these shifts and changes, Our
membership now approaches 7000, Lawyers tend to prac-
tice in greater numbers in urban settings. At this time 70
percent of our lawyers practice in five counties in this state,
While the profession in Alabama often does not feel the
effects of such changes until Its impact has been made
in larger metrapolitan areas, clearly we are facing similar
pressures,
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The question |s troubling: |s this only
a way 1o make a living or is it still what
we call a profession? There is a sad state-
ment made by the Supreme Court in
Bates & O'5tean, the well-known case on
lawyer advertising: “The beliel that law-
yers are somehow above trade has be-
come an anachronism.” | trust and hope
and pray that that is not true and that
whatever truth is in i, we can roverse it
There are a lot of ominous signs on the
horlzon. Negative editorials il our nows-
papers, and they do not come from wild-
eved earth changers; they often come
from steady, conservativw editorial
wrilers, In California in recent years the
state bar has been threatened with being
defunded. In Georgia last year, a hill was
introduced to abolish the orzanized bar,
In Wisconsin, a suit successfully chal-
lenged on First Amendment grounds obligatery member-
ship in the bar. There are several national organizations
that seek to abolish the licensure of lawyers and to permit
anyane to practice without demonstrated gualitications.

As a corollary, in our state we have seen 2 decline in
the civility and commeon courtesy of lawyers, for years the
hallmarks of our bar, So-called “hardball” is the game to
he played. Should we simply say that the law is a business,
{ike selling groceries ar plumbing services, and that it is
nol different from such trades or businessest

ean Roscoe Pound said, “The term ‘profession’ refers
to a group of people pursuing a learned arl as a common
calling in the spirit of public service—no less public ser-
vice because it s incidentally a means of livelihood.”
Clearly, public service is the thread that makes a difference
in this profession, coupled with independence,

| think that we are in a very fortunate position in the
Alabama State Bar. We are not facing some of the trials
of lawyers in ather states, By and large what advertising
has been done by lawyers in Alabama has been tasteful.
The marketing efforts, in the large part, have been suitable
and satisfactory to the professional aspects of lawyers.

Continued on page 254
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Executive Director’s RepOI‘t

The ball is in your court!

ore of you—our members—
have communicated with me
concering the avallability of
professional liabillty coverage than any
other single issue during the nearly 20
years | have been privileged to serve this
great bar, Many calls and letters have
come from some of you who never be-
fore have asked anything of your bar,

For 15 years, a series of dedicated
lawyers have given endlessly of their
time and 1atem as members of the In-
surance Programs Commitlee thal has
continuously fought te meet your in-
stirance needs, both nationally and in-
ternationally. These have been lrustrating
years because of unstable markets, esca-
fating rates and unreliable brokers, Invar-
iably, you have urged the Alabama State
Bar 1o lorm {Is own company,

Qur board of commissioners autho-
rized extensive research to validate the
viability of such an undertaking. You
bar has expended approximately
$50,000 in this effort. In addition, almosl
1,500 of you contrbuted $125 each 1o
start such a company when the results
of our survey confirmed your deslre and
promised financial support of this under-
taking. Attorneys Insurance Mutual of
Alabama, Inc, is now a reality. Capitali-
zation efforts are underway. We musl
raise $2,500,000 in capital by Decembser
31, 1988, if we are 1o write policies in
1989,

Each of you who resides in Alabama
has received the AlM prospectus and

subscriplion agreement. The success of
our effort s now up 1o YO,

Please review your prospectus and
serdd in your subscription agreement—
the earlier, the betterl You can save
money by acting in advance of the
carliest deadline, September 30, 1988,
If you were among those nearly 1,500
who gave %125, your contribution s
$1,125. i you did not contribute 10 the
starl-up fund, your subscription is $1,250
helore September 30,

Lawyers procrastinale when dealing
with their personal affairs. Please do not
leave this matter for last-mintite atten-
tion, The sooner we are capitalized and
break escrow, the sooner you will bene-
lit as insureds.

Each circuit has a key person to assist
the AlM directors and vour bar cammis-
sioner in completing this capitalization,
These people are busy volunteers who
should not have to beg you to help
yoursell

There is a $100,000 line of credit
available on a first-come, first-served
hasis for those who chaose 1o borrow
thelr subscription costs, Loans are
repayable over an 18- or 24-month
perlod.

The vast majority of currently insured
lawyers have renewal dates bebween
May and September. It AlM can hreak
escrow by lanuary 1, 1989, we would
anticipate being able to offer a beter
policy and at a more competitive prem-
ium cost than currently available in the
commercial markel,

HAMNER

No state undenaking this effort has
failed. None has returned to the com-
merctal market, and all have experi-
enced a favorable rating structure. Some
already have begun paying dividends on
their members' investment,

Alabama can do no less, We cannot
afford to continue to place our insurance
future at the mercy of the commercial
market. YOU can control YOUR destiny,

Now is the time to provide the finan-
cial support which many of you ear-
lier indicated you would do if the bar
would undertake the creation of a cap-
tive. The ball is in your court—the time
clock is running, We can, and we must,
succeed, =]
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Continued from page 252

Hlawever, il same of our sister slales are
indeed the precursors of the future, we
have not seen the end. Now is the time
ta reinforce our dedication 10 keep and
preserve this honorable profession,

We talk a lot ahout the image of
lawyers, and sometimes we spend maoney
to change it, | believe that our focus next
year must be to worry less aboul image
and mare about public service, | believe
that what thinking people will come to
believe about lawyers will be good if we,
in fact, do good, | hope this year to see
us do something substantial in the area
ol access to justice. Noedless Lo say, we
have many people in this state who do
nol have access o the system, and | hope
we will do something to change that, [t
is estimated that only 15 percent of the
poor who need legal services receive
them, We have been given a monopoly
tor practice law.

With it comes a duty to assure that
legal services are not denied to the poor,
Many bars are proposing voluntary goals
of 50 ta 75 hours per lawyer per year for
pro bonoe wark. Government-funded
legal services cannot bridge the gap. L
Clearly is our duty as lawyers 1o solve this
problem,

I have an incorrigible habit of collect-
ing, old books. | recently picked up a vol-
ume written by a lawyer here in Alabama
in the 1860s, He was admitted 1o the bar
in Rockford, Alabama, in 1832, The au-
thor was a Union sympathizer al the time
of the Civil War, and he explained the dif-
ficulty he faced at that time, of lerrible
choices in violating the cath he loak as
a lawyer. He guotes that simple oath: “I
will support and defend the Constitution
of the United States and will never reject
for any consideration personal ta myself
the cause of the defenseless or op-
pressec” That is all of it. That was in
1832, This duty was codified in our ear-
Iy statutes and today appears inoa list of
the duties of altorneys at Section 34-3-20,
Code of Alabama, If we are still a pro-
fession, that ebligation Is no less perti-
nenlt today,

Another area of public service that we
must address is law reform. Our selec-

tion process for judges is in my judgment
in serious danger of being corrupted. I
appears thal it now costs a half million
dollars or more to be elected as a justice
to our supreme courl. | believe it is time
that we must look for some method
which provides an element of merit se-
lection,

Certainly this bar should address and
study the problem of our appellate
courts, which are overloaded with the
number of epinions which must be writ-
ten. The load is simply too overwhelm-
ing to assure the best exposition of
dispositive law, We have to find a way to
permil the supreme court to concentrate
on the broad policy guestions and cases
of first impression,

There are two other areas of public ser-
vice tor our har which on the surface
may appear ta be unrelated to our pro-
fessional concerns. Two special  task
forces have been created this year—one
to study the serious problem in Alabama
of illiteracy, the other to consider how we
as lawyers can help prevent drug abuse,
lliteracy denies access 1o the justice sys-
tem by many of our citizens, It is an em-
barrassment in a civilized society, and |
believe lawyers ooght 1o be concerned
about that,

The horrendous problem of drug
abuse is affecting not only our own
children but many of our adult cltizens.
Taking our traditional role as leaders, not
just lawyers, we have a place in this bat-
e, and this is why | have asked the task
force 1o see what we can do,

I would say thal as we approach the
caming year, we need not feel loo mor-
hicl about it because this bar is in a
unique position, The future looks excit-
ing. There were ten times the number of
volunteers for bar service than | was able
to appoint, simply because the positions
were not there, We have a bar staff that
in my judgment produces more out of
thetr manhours than any other bar stati
| have ever seen, We carry a grealer
weight than most stale bars; we have the
admission process, the disciplinary pro-
coess, mandatory CLE, unautharized prac-
tice enforcement and a myniad of other
programs. | can assure you that these
tasks are carried oul well and that the
health of this bar s gomd.

The distastetul methods of selling legal
services have not found their way to Ala-
bama except in rare cases, Alabama law-
yers do not believe that it is an anachro-
nism to call this a profession, Though
advertising—and even some forms of sol-
icitation—are protected by the First
Amendment, we do not have to do all
that we are permitted 1o do. Lord Moul-
tan, the English jurist, said, “The measure
of civilization is the degree of obedience
to the unenforceable!” While we clearly
can no longer epfarce rules against ad-
vertising and some types of solicitation,
we most certainly can present the other
side and can teach by example, We can
certainly condemn that which demeans
this honorable calling,

This bar has an illustrious history, and
that history offers promise for our future,
It not only has provided Alabama with
remarkable statesmen in the past, but
they have equally given dedicated ser-
vice 1o our entire country. It is a good
thing to pause to look at the past, | re-
mind you of something that Carl Sand-
burg said, He said, "“When a nation goes
down ar a society perishes, one cond}-
tion may always be found; they forgot
where they came from” | believe you
could substitute “bar” for “nation” and
say the same thing about ourselves as
lawyers,

| would remind you af some of the
great lawyers who have preceded us, and
they are but examples: Seybourn Lynne
of Becatur: T.B. Hill of Montgomery; Ar-
thur Shores of Birmingham; Charles
Tweedy of Jasper; Alto Lee of Dothan;
Broox Garrett of Brewton; Douglas Arant
of Birmingham; Hugo Black of Clay
County: Howell Heflin of Tuscumbia;
Eileen Wynn of Birmingham; Pi Brantley
of Troy; Walter P Gewin of Tuscaloosa;
and John Caddell of Decatur. And these
are not the only ones, Many are in this
very room—Bill Scruggs, Hugh Nash,
Henry Henzel and athers,

The number of people who labor for
what we believe in In this profession—
without any pay, without any considera-
lion, oftentimes without even recogni-
lion—is amazing 1o me, | am reminded
of what Saint Luke said: “Of those to
whom much is given, must is required.”
| look forward to next year with a greal
deal of anticipation and pleasure, W
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(All Alabama attorney occupational licenses and special memberships expire September 30, 1988,)

Annual License—Special Membership Dues
Due October 1, 1988 % Delinquent After October 31, 1988

License

If you are admitted to the Alabama State Bar and engaged in
the practice of law, you are required to purchase an annual o¢-
cupational license. Section 40-12-49, Code of Alabama (1975),
as amended. This license gives you the right to practice law in
the state of Alabama through September 30, 1989, The cost of
the license is $150, plus the nominal issuance fee, and may be
purchased from the probate judge or license commissioner
{where applicable) in the county in which you primarily prac-
tice. In addition to the state license, all practicing attorneys
should check witk their municipal revenue departments to be
stire that the licensing requirements of the city ar town are also
being met. By sending the Alabama State Bar a copy of the
license when it is purchased, you will receive a wallet-size dupli-
cate of your license (pictured above) for identification purposes
during the 1988-1989 license year.

THE ALABAMA STATE BAR

SPECIAL MEMBERSHIP CARD
1988-1989

[ 'E%J
THIS 15 10 CERTIEY THAT %}E&N\V‘YDL\‘-

15 A WEMBIE N GOOD STANIMNG OF THE  ALABAMA Satt Ban

SECHPTAR

LINLESS  RENEWED TS EMUERSHIP  IXmREY SEPTEMBER 30, 1989

Special Member

Special membership status 1s acquired pursuant to Section
§4-3-17 or Section 34-3-18, Code of Alabama (1975), Federal and
ctate judges, district attorneys, United States attorneys and other
government attorneys whao are prohibited from praclicing private-
ly by virtue of their positions are eligible for this membership
status, Likewise, persons admitted (o the bar of Alabama who
are not engaged in the practice of law or are emploved in a posi-
tion not atherwise requiring a license are eligible 1o be special
members, Attorneys admitted to the bar of Alabama who reside
outsicle the state of Alabama who do not practice in the state
of Alabama also are eligible for this status. With the exception
of state attorneys and district attorneys, special members are ex-
empt from mandatory continuing legal education requirements;
however, this annual exemption must be claimed on the report-
ing form, Special membership dues are paid directly to the Ala-
bama State Bar. Membership cards, as shown in the sample
above, are issued upon receipt of the dues and good lor the
license year,

Dues include a $15 annual subscription to The Alabama Lawyer.
1 yo) have any questions regarding your propes membership statis or dues payment, please contaet Alice jo Hendrix, Mo
bership Services Director, at (205) 2691515 or 1800-392-5660 (in-state WATS)
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ABOUT MEMBERS

Jeffrey F. Addicott was promated to
major, United States Army, effective
March 1988, He is a 1979 graduate of
the University of Alabama Schaal of
Law and serves as the Command
Judge Advocate for the 18t Special
Forces Group (Alrborme). His address
is Ist Special Forces Group (Airborme),
Fart Lewis, Washington 98433,

|

Donald V. Watkins, P.C. announces
the apenirg of his offices al 1205
North 19th Street, Birmingham, Ala-
bama 35234, phone (205) 323-5963,
and 808 South Lawrence Street, Mont-
gomery, Alabama 36104, phone (205)
B34-3101,

|

). Doyle Fuller announces the re-
moval of his offices to 2851 Zelda
Road, Montgomery, Alabama 36106,
Phone (205) 270-0020,

|

Thomas H. Figures announces the
relocation of his practice to 951 Gow-
ernment Street, Suite 511, Mohbile, Ala-
bama 36604. Phone (205) 433-0416.

]

T. Jeff Stein announces the open-
ing of his Baldwin County office at
Jubilee Square, PO, Box 231, Daphne,
Alabama 36526, and will maintain his
Maobile office at PO, Box 1772, Mo
hile, Alabama 36533, Phone (205)
626-34971,

|

Thomas E. Davis, lormerly of Burms,
Shumaker & Davis, announces the
opening of his office at 924-B Third
Avenue, R0, Box 8044, Gadsden, Ala-
hama 35901, Phone (205) 543-2301,

a

|. Langford Floyd announces hls
mailing address has changed te PO.
Box 1855, Daphne, Alabama 36526,
and his office lucation is now 28740

Highway 98, Daphne 36526, Phone
{205} 626-8200,
[ |
Darron C. Hendley announces the
relocation of his practice of law from
Birmingham, Alabama, to 312 Scott
Street, Montgomery, Alabama 36104,
Phane (205) 262-4887.
|
Clifford M. Spencer, Jr., announces
the relocation of his practice of law to
1010 Commerce Center, 2027 First
Avenue, North, Birmingham, Ala-
hama, 35203, Phone (205) 322-4477,

AMONG FIRMS
Page, Scrantom, Harris &
Chapman, PC. announces that Kay
Dooley Thampson, Michkael D, Smith
and Russell E. Hinds have become
members of the firm. Offices are lo-
cated at 1043 Third Avenue, Colum-
bus, Ceorgia 31994,
[ |
Meacham & Quinlan, RC. an-
nounces the addition oi Richard E,
Flowers and the lormation of Meach-
am, Quinlan & Flowers, BC. The firm
has relocated its offices to 5256 Ar-
mour Road, Columbus, Georgia.
[ |
Randolph P. Reaves announces the
association of Patricia K. Kelley in the
practice of law, with offlices located al
112 Corporate Square, 555 South Perry
Street, Montgomery, Alabama 36704,
|
The firm ol Roberts, Davidson &
wiggins announces that A, Courtney
Crowder has become a partner in the
firm. The firm name is now Roberts,
Davidson, Wiggins & Crowder, with
offices al 2625 8th Street, PO, Box
1939, Tuscaloosa, Alabama 35403-
1939, Phone (205) 759-5771.
|
Neal P Conner and Polly Howell
Chatham, formerly assistant district at-
terney, announce the formation of a

partnership under the firm name of
Conner & Chatham, with new offices
al 303-F Second Avenue, Southeast,
Decatur, Alabama 35601, Phone {205)
151-6200,

n

Richard E Pate, RC. announces that

). Wesley Sowell has become asso-
ciated with the firm, with offices lo
cated at 56-58 South Conception
Street, Mobile, Alabama 36602,
Phone (205) 433-0300,

5 |

Donald W, Stewart and Michael D,

Mastin announce the formation of the
firm of Stewart & Mastin, with offices
located at 1131 Leighton Avenue, An-
niston, Alabama 36201, Phone (205)
2379311,

n

Sidney W, Jackson, NI, and Richard
H. Taylor announce they have formed
a partnership in the name of jJackson
& Taylor and that their new office
address is The SouthTrust Bank Build-
ing, 61 5L Joseph Street, Fifteenth
Floor—Suite 1500, Mobile, Alabama
36602, Phone (205} 433-3131, (205)
433-669%,

[ |

Reese & Reese announces that
Gregory Dale Crosslin has become a
member of the firm, Offices are loca-
ted at One Olde Towne Square, Dale-
ville, Alabama 36322, Phone (205)
598-6321,

m

Hareld F Herring, Huntsville,
Alabama, and Sadler, Sullivan &
Sharp, PC., Birmingham, Alabama,
announce their merger, effective July
1, 1988, under the name of Sadler,
Sullivan, Herring & Sharp, PC. They
also announce that Mac B, Greaves,
Birmingham, Alabama, has rejoined
the firm as a member, John O, Cates,
Huntsville, Alabama, became a
member of the firm July 15, 1988, and
Ted L. Mann, Birmingham, Alabama,

September 1988




became associated with the firm May
1, 1988. The Birmingham office is lo-
cated at 1100 First National-Southemn
Natural Building, Birmingham, Ala-
bama 35203 Phone (205) 126-1166,
The Huntsville office is located at 204
GCates Avenue, S.E, Huntsville, Ala-
bama 35801 Phone (205) 534-4343,
]

Vincent, Hasty, Arnold & Whaley,
P.C. announces the relocation of its
offices to Sute 4400, 2090 Columbi-
ana Road, Birmingham, Alabama
15216, Phone 1205) 979-4490.

=]

The firm of Williams & Harmon an-
nounces that William B. Hardegree
has become a partner of the firm,
which will continue under the name
of Williams, Harmon & Hardegree,
Qlifices are located at Suite 403, Quin-
tarel Tower, 1130 Quintard Avenue, Ane
nistan, Alabama 36201, Phone (205)
238-8350.

|
The bankruptcy administrator of
the Northern District of Alabama an-
nounces that Robert E. Long, |r,
former managing attorney lor LIAW
Legal Services Plan, Decatur, Alabama,
has been appointed as estate analyst
to head the Decatur office of the bank-
ruptey administrator program. Lang re-
places Chris Kern, who will be moving
to Maobile to become law clerk for the
Honorable Arthur B. Briskman, Lnit-
ed States Bankruptey Judge, for the
Southern District of Alabama.
n

The office of D. Joseph May an-
nounces that Regina B. Edwards has
become associated with the firm, OF-
fices are located at 8339 Cournt Ave-
nue, Ellicon Chy, Maryland 21043,
Phone (301) 461-4877.

|

Simmaons, Ford & Brunson announ-
ces that Lynn McCain and J. Gullatte
Hunler, 111, have become members ol
thee firm. Offices are located at 1411
Rainbow Drive, PO, Box 1189, Gadsden,
Alabama 35901, Phone (205) 546-9205,

o

London, Yancey & Elliott announces
that Richard W Lewis has become
associated with the firm, located at

1230 Park Place Tower, Birmingham,
Alabama 35203, Phone 251-2531,
]

The firm of Foster, Wills, Bolton &
Dysan, PA. announces that M, Mort
Swaim became a member of the firm,
elfective June 1, 1988, The firm name
has been changed to Foster, Wills,
Bolton, Dyson & Swaim, PA,, with of-
fices located at 1715 North McKenzie
Street, Foley, Alabama 36535, Phone
(20:5) 943-4500,

m

Spain, Gillon, Tale, Grooms & Blan
announces that Eugene P, Stutts has
joined the firm as a partner. Offices are
located at The Zinszer Building, 217
Second Avenue, Noith, Birmingham,
Alabama 35203, Phone (205) 328-
4100,

]

Ray F. Robhins, Il, announces the
change of the firm name to Robbins
& Owsley, that Mark D. Owsley has
become a partner of the firm and |,
Van Wilkins has become associated
with the firm. Offices are located al
211 East North Street, Talladega, Ala-
hama, Phone (205) 3521650,

[ |

Prince, McGuire & Coogler, PC, an-
nounces that Paul W, Copeland has
hecame an associate in the Hm, with
offices at 2501 6th Street, Tuscaloosa,
Alabama 35401. Phone (205) 345-1105,

|

Burr & Forman announces that
John E DeBuys, jr., has become a
member of the firm. Oflices are loca-
ted at 3000 SouthTrust Tower, Birming:
ham, Alabama 35203, Phone {206)
251-3000,

[ |

The office of Douglas 1, Friedman,
PC. announces that M. Neal Reynolds
has associated with the firm, with of-
fices at Suite 555, Bank for Savings
Building, 1919 Morris Avenue, Birm-
ingham, Alabama 35203,

|

Karl W. Leo announces the relo-
cation of his practice irom Gireenshoro,
North Carolina, to Huntsville, Ala-
bama, under the name Leo & Associ-
ates, Jerry E. Farmer has become
assaciated with the firm, Offices are lo-

cated at 100 Washinglon Stres?, Hunts-
ville, Alabama 35801 Phore (205)
5349.6000,

n

The firm ol Wallace, Brooke &
Byers announces that Albert L. Jordan
and William A, Ratliff have jolned the
firm, effecive March 15, 1988, The
firm's offices are located at Sutte 626,
SouthBridge Building, 2000 South-
Bricee Parkway, Birmingham, Alabama
15209, Phone (205) 870-0555,

o

The firm of Schoel, Ogle & Benton
announces that it has changed ils
name to Schoel, Ogle, Benton, Gentle
& Centeno, The firm also announces
that Melinda L. Murphy, formerly law
clerk to the Honorable George S.
Wright, has become associated with
the firm. Offices are located at Third
Floor Watts Building, 2008 Third Ave-
nue, MNorth, Birmingham, Alabama
15203, Phone (205) 12449891

[ |

The firm of Henslee, Bradley &
Robertson, P.C. announces thar Wil-
tiam Burton Ogletree has become an
associate of the firm effeclive May 2,
1988, Offices are located at 754
Chestnut Street, PO, Box 246, Gads-
den, Alabama 35902, Phone (205)
54 3-9790,

u

David A. Ludder, formerly general
counsel for the Alabama Depariment
of Environmental Management, an-
nounces that he has joined the Legal
Environmental Assistance Foundation
it 203 North Gadsden Streel, Suite 7,
lallahassee, Florida 32301, Phone
(904) 681-2591, LEAF is a public inte-
rest environmental law tirm which pro-
vides legal and technical assistance to
citizens anc Brassrools argantzations n
the deep South tAlabama, Flonda and
Cieorgial,

Ann R. Richardson and Gene
Church announce the lormation of the
tirm Richardson & Church, with
offices located at 603 Oak Tree Plaza,
Haleyville, Alabama 35565, Phone
(205) 4B6-9554,
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Riding the Circuits

Colbert Counly Bar Association
The Colbert County Bar Association
recently elected its 1987288 ofticers,
They are:
President; Terry L. Miock,
Tuscumibia
Vice-presidient: John M, Kenne
mer, Tuscumbia

Secrotary-treasurer: Bryee U, Graham,
I, Tuscumbsa

The bar associalion recently spon-
sored two events commemaorating Law
Day, USA. Mavors and various muni-
cipal leaders presented the bar assocla-
tion with formal proclamations re-
garding Law Whek, at a luncheon held
at the Ramada Inn, Sheifielkl, Ala-
bama. Also, the har association spon-
sored a mock tnal entitled The State
ol Mellow vs. [ston Neddy, Numer-
ous members of the bar assaciation
participated in the various roles. The
Hon, Inge Johrson, presiding judge of
the 31st Judicial Circuit, presided over
the evenls hetore a capacity crowd of
high school seniors,

The appointed committees have
planned a busy year lor members, The
Law Day Committee, chaired by 8.1,
Gardner, successively completed all ol
the Law Day lestivities, The continu-
ing legal education commiitee,
chaired by EV. Mauldin, is setting up
seminars (o be held in Colbert Coun-
ty for CLE credit. Larry Moore, chalr-
man of the entertainment commiltee,
has scheduled several soclal functions
for 1948,

—Bryce U. Graham, Jr,

Mobile Bar Association

The Mabile Bar Association Barris
ters basketball team was undeleated
in regular season play and named
tournament champion in the Mobile
Industrial League.

Pictured below, left to right, are Ber-
nie Mathews, Coleman Meador, Luke

Caoley, Skip Wilson, Pete Mackey, Jim
Barter, Eddie Greene, Phil Philpot,
Ben Rowe (player-coach), Ferrell
Anders (player-assistant coach-general
manager), Marcus McCrory, Brent
Baker and Jim Rebarchak,
—Benjamen T, Rowe

Montgomery County Bar Associa-
tion

The Montgomery County Trial Law-
yers, in conjunction with the Alabama
Trial Lawyers Assocation, sponsored
the second annual Sansane Peopley’
Law School,

The program, which was the brain-
child of the late Monigomery lawyer
Al Sansone, was held in March and
April, starting March 15 and running
once a week for 13 weeks, It featured
15 speakers from the area’s legal com-

munity who donated their time. Top-
ics were chosen 1o expose attendees
to a broad overview ol the law and the
legal system,

Atlenders completing the course
wore awarded a certificate of comple-
tion and a class picture. Each mem-
ber of the class paid $15 toward
defraying expenses, It is anticipated
the Sansone Peoples’ Law School will
continue on an annual basis,

—Joe T. Booth, 1V

Alabama Bar Directories $15 each (includes postage)
Send check to: Bar Directory, PO. Box 4156, Montgomery, AL 36101
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Years From Now, We Can
Help Settle Your Estate.
ThisYear,We Can HelpYou Build I.

Settling an estate can be a complex proposition.
But it's nothing compared to building one.

How will you invest? What kinds of risks
are you willing to take? And who can you rely on
to help you make the right choices?

Consider the Trust Services of AmSouth
Bank.

You might think our expertise lies in estate
planning and settlement. After all, our Trust Divi-

for morr tnformation about our Trust Services, cantac yout hearest AmSouth branch.

€ 1988 AmSouth Bancorpomtion,

sion has an unparalleled record in these areas.

But our professional staff is also qualified
o make the kinds of investments that can help
you grow right now, from real estate and bonds
to high-growth equity investments.

And with those kinds of investments in
vour pocket, you'll j o
SO0N nave an estate

worth settling, For Your Growing Needs.

Member FRIC
AmSouth Bank, N.A.




Bar Briefs

Dees saluted in Barrister Magazine

Montgomery native and altorney Mor-
ris Dses, |r., was included in an article
honoring 20 young lawyers appearing in
the special summer issue of the Barrister.
The article named men and women of
various racial, ethnic and religious groups,
private practitioners, government lawyers
and a judge.

Dees is a co-lounder of the Southern
Paverty Law Center.

Barrister is published quarterly by the
American Bar Assaciation Press far mem-
bers of the ABAs Young Llawyers’
Division,

Gill named fellow of American Bar
Foundation

Richard Hamilton Gill, partner in the
law firm Copeland, Franco, Screws & Gill
in Montgomery, recently was elected a
fellow of the American Bar Foundation,
The Fellows is an honorary organization
of practicing attorneys, judges and law
teachers whose professional, public and
private careers have demonstrated ouls
standing dedication to the welfare of
their communities and to the highest
principles of the legal profession,
Established 1n 1955, Fellows encourage
and support the research program of the
American Bar Foundation,

Gill graduated from Vanderbilt Univer-
sity in 1962 and the University of Virginia
School of Law in 1965, He is a member
ol the Alabama State Bar and the Ameri-
can Bar Association, former member of
the faculty at Jones Law School, senior
associate special counsel for the United
States House of Representatives Judiclary
Commillee on lmpeachment Proceed-
ings (1974) and a member of the Alabama
State Bar Board of Bar Commissioners,

Fellows are limited to one-third of 1
percent of lawyers licensad to practice in
each jurisdiction,

Martin & Godbold

Godhold receives honorary degree
from Auburn University

United States Circuit Judge john C
Godbold was hooded by Auburn Univer-
sity President James E. Martin during
spring commencement ceremaonies June
10. The Alabama native receivee an hon-
orary doctor of laws doegree from AL for
his “lifelong commitment 1o judicial ex-
cellence!” Gadbold now serves as direc-
tar of the Federal Judiclal Center, a Wash.
ington, D.C., "think tank” that conducts
research, training and teaching for the
tederal judiciary,

justice Jones chairs American Bar
Association Appellate Judges confe-
rence

Justice Richard L. Jones of the Supreme
Court of Alabama recently became chair-
man of the Appellate Judges Conference
ol the American Bar Association Judicial
Administralion Division,

The conference has about 800 mem-
hers from both state and federal courts
of appeals around the country. I
represents their views on policy ques-
tions to the ABA and the legal profession
at large, and develops ecucational pro-
grams and malterials lor its members, As
chairman, Jones prosides over confe-
rence sessions and oversees staff adminis-
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tration of conference policies and goals,
He will serve a onewyear term.

lones has been active in the confe-
rence for several years, and became an
officer of the executive committee of the
conference in 1982,

jones also was a commissioner with
the National Conlerence of Commission-
ers ol Linitorm State Laws from 1972 to
1988, and served on that conference's ex-
ecutive committee from 1983 1o 1985,

He received his law degree from the
University of Alabama in 1949,

Judge Pointer receives 1988 Rawle
Award

The Honorable Sam C, Pointer, i,
chief judge of the United States District
Court for the Northern Distriet of Ala-
bama, was presented with the 1988 Fran-
cis Rawle Award for outstanding achieve-
ment in post-admission legal education.
The presentation was made Sunday, Au-
gust 7, in Toronte, Ontario, Canada, at the
annual luncheon of The American Law
Institute-American Bar Association Com-
mittee on Continuing Professional Edu-
cation (ALI-ABA) for ils lecturers and
authors held in conjunclion with the
American Bar Assoctation’s Annual Meet-
ing.

The Francis Rawle Award was estab-
lished in 1983 when the Philadelphia
law firm of Rawle and Henderson, as pan
of the commemaoration of its 200th an-
niversary, offered (o establish, and fund
in the name of Francis Rawle (1846-1930),
an award in recognition of outstanding
contributions to the continuing educa-
tion of the legal profession. The Rawle
Awart recipient receives the sum of

2,500 and an appropriate memorial of
the aceasion,

judge Pointer received the Rawle
Award for his contributions to post-
acdmission legal education as a lecturer
or panelist in a wide variety of instruc-
tional programs for both the lederal ju-
diciary and the practicing bar and as
chairman of the board of editors and

Pointer

principal author of the Manual for Com-
plex Litigation, Second, which since its
publication in 1981 has been the pri-
mary resource for both judges and law-
vers in handling complex litigation,

A regular instructor since 1975 beth al
annual workshaops for federal judges and
seminars for newly-appointed lederal
district judges sponsored by the Federal
Judicial Center, Judge Pointer has taught
approximately 90 percent of the federal

district judges currently sitting, Practic-
ing lawyers have benefited equally from
his teaching, For the past decade he has
been a regular participant in ALIFABA
courses of study on trial evidence, civil
practice and effective litigation tech-
niques, and he has been a lecturer or
panehist lor programs sponsored by many
other organizations, as we | as at numer-
ous programs of Circuit Judicial Confer-
ences and of various state and local bar
associations,

In recommending judge Pointer for the
Award, the Award Committee noted that
“the remarkable quantity of Judge Point-
er's teaching has been matched by its
consistently high quality. His presenta-
lions are noted for their cogency, pene-
tration, and wit; his use al small-group,
clinlcal sessions Is characterized by in.
novative techniques aimed at greater stu-
dent involvement in the problems pre-
sented, Of enormous practical value, his
instruction is also sensitive to the ethical
dimensions of the issues with which 1t
deals”

In addition, the committee observed
that, “lucge Pointer deserves much of the
credit for the fulfillment of the Manual
for Complex Litigation, Second’s avowed
purpose ol providing assistance in resolv.
ing complex litigation in the most just,
speedy and inexpensive manner praclic-
able under the circumstances” Judge
Pointer has served alse as an adviser to
The American Law Institute's Preliminary
Stucly of Complex Litigation and is the
author of a sophisticated computerized
case-managemeant program for federal
judges.

A graduate of Vanderbilt University
and the University of Alabama School of
Law and recipient of a Master of Laws
Degree from New York University School
of Law, Judge Pointer was a practitioner
for 12 years In his native girmingham,
Alabama. He has been chief judge of that
court since 1981,

Last date to get articles, ads or letters in the
November 1988 Alabama Lawyer is September 30, 1988
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Honor Roll of Attorneys Participating in IOLTA

The Alabama Law Foundation, Inc. an-
naunces that the tollowing attorneys and
law firms have been added to the list of
those participating in the [OLTA program,
The foundation thanks those participa-
ling for their support,

AUTAUGA

Walthall, I, George P
BALDWIN

Murchison & Sutley
BARBOUR

lackson, Lynn Robertsen
Martin, James L,

BIBD

McKelvy & Floyd
BLOUNT

Mash & Associates
BULLOCK

Jinks, Lynn W., 1|
Riitland, Louis €.
CALHOUN

Hughes, Patrick P.
Wilson, Pumroy, Rice & Adams
CHAMBERS

Reynolds, Charles G,, Ir.
CHEROKEE

McWhorter, Rabert D, Ir.
CHILTON

Bowers & Bowers
Latham, William D
Rogers, Joel §,, It
CHOCTAW
Thompson & Thompson
Utsey, McPhearson & Christopher
CLARKE

Masen, Phillip E

CLAY

Warren, John Keith

COFFEE

Melean, [ Bruce

Rowe, Rowe & Sawyer
COLBERT

Hewlell & Black
McDaonoell, Wiliam F

(as of August 2, 1988)

CONECUH

Chapman, Willlam T, Il
COVINGTON

Cook, Allen Edward
Grissett, Larry R,

Rabren, Wanda M,
CULLMAN

Brunner, Harry F, It
Smith & Smith

DALE

Brogden & Quattlebaum
Kenninglon, Ray T.
DALLAS

samble, Gamble & Calame
DEKALB

Noles, Steven

Watson & Watson
ELMORE

Hornshy & Schmitt
Scarhorough, Joseph T, Ir.
ESCAMBIA

Godwin, Charles R.
Slokes, Jernigan & Stokes
ETOWAH

Floyel, Keener, Cusimano & Raberls
Rhea, Boyd & Rhea
Rhea, Donaled R,

Willard, William R.
FRANKLIN

Porch, Jerry C.

GENEVA

Lee & Fleming
HOUSTON

Buntin, Cobb & Shealy
Merrill & Harrison
Ramsey, Baxley & McDougle
JACKSON

Armstrong, Tommy
Drummaond, Ronald A,

JEFFERSON

Alexander, |, Lester

Balch & Bingham

Berkowintz, Lefkovits, lsom & Kushner
Clark & Scoti

Cornelius, Walter

Dawsan, Willlam M., Jr

Fllis & Fridlin

Gordon, Silberman, Wiggins & Childs

Heaps & Ramsey

lohnston, Barton, Proclon, Swedlaw &
Naif

Kramer, James R.

Maring, Harry B,

Rodden, Mills & Clark

Vincanl, Hasty, Arnold & Whaley

Vowell, Meelheim & McKay

LAUDERDALE
Burdine, Robert L., I,
Schuessler & Sandlin
Smith, Robern F

LAWRENCE
White, Don R.

LEE
Thrash, James R.
Whittelsey, Ray & Tipton

LIMESTONE
Croomes, E. Steven
Raley, Landy

MACON

Bulls, Albert Clarence, 11

MADISON

Hornshy, Blankenship, Rebinsun &
Meginniss

Stephens, Millirons, Harrison & Williams

Watson, Gammons & Fees

Willtsson & Tucker

MARENGO
Coplin, William T, In.

MARION

lsom, jackie Q.
Vinson, Guyton & Wood

MARSHALL
Cullahorn & Hare
Walker, James D.

MOBILE

Allen & Fernancez

Armbrecht, lackson, DeMouy, Crowe,
Holmes & Reeves

Brown, Hudgens, Richardson

Bryant, Thomas E., I

Conrad, Hammond & Barlar

Delaney & Delaney

Harris, William H,

Haolberg & Danley
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Jackson & Taylor

Harris
Loveless & Banks

S B ————
PIKE TUSCALOOSA
Johnstone, Adams, Bailey, Gordon & Pelfrey, V. Lee Hardin & Wise
RUSSELL McElvy & Ford
Phillips & Funderburk Mountain & Mountain
SHELBY WALKER

Tibbets, Edward R,

MONTGOMERY
Mclain & Hampton
Steiner, Crum & Baker
MORGAN

Cauthen & Cauthen
Coleman, A. ).

PERRY

Barnes, james M., In

Causey, V. Wayne
Griffin, Alllson & May
SUMTER

Upchurch & Upchusch
TALLADEGA

Bell & Landers
TALLAPOOSA

Adair, Charles R, Jr.
Myer, Perry G,

Robinson & MNelson
Wilson & King
WASHINGTON
Odom, Harold
Ware & Ware
WILCOX

Bonner, W. I, In.
WINSTON
Richardson, Ann R,

Honor Roll of Financial Institutions

The Alabama Law Foundation, Inc. an-
nounces that the following tinancial in-
stilutions are participating in the ¥OLTA
program, The foundation thanks these in-
stitutions for their participation,

Alabama Federal Savings & Loan
Assoaciation

Altus Bank

Ambouth Bank®

Bank Independent, Florence

Bank of Alberville

Bank of Daceville

Bank of Mobile

Hank of Prattville

Camden National Bank

Central Bank of the South®

Central State Bank, Calera

Citizen's Federal Savings Bank

Citizen's National Bank of Shawmul

Colonial Bank®

Commercial Bank of Ozark

Covington County Bank

Farmers & Merchants Bank, Ariten

Farmers & Merchants Bank, LaFayette
Farmers & Merchants Bank of Russell

County
First Alabama Bank*
First American Bank, Decatur
First American Bank of Pellham
First American Federal Savings &
Loan, Huntsville

(as of August 2, 1988)

First Bank & Trust, Grove Hill

First Bank of Baldwin County

First Commercial Bank, Birmingham
First Community Bank, Chatomn

First Federal Savings & Loan, Gadsden

First Federal Savings & Loan of
Bessemer

First Federal Savings & Loan of
Florence

First Federal Savings & Loan of Russell

County
First Federal Savings Bank, Decatur
First Montgomery Bank
First National Bank, Ashland
First National Bank, Brewton
First National Bank, Opelika
First National Bank of Atmore
Firsl National Bank al Columbiana
First National Bank of Florence
First National Bank of Hamilton
First National Bank of Jasper
First Mational Bank of Tuskaloosa
First National Bank of Union Springs
First State Bank of Bibb Counly
First State Bank of Tuscaloosa
Jacobs Bank, Scottshoro
National Bank of Commerce,
Birmingham
Peoples Bank & Trust, Selma
Pike County Bank
Robertson Banking Company,
Demopolis

Southland Bank, Clayton

Southland Bank of Dothan

Southfrust Bank, Aubum

Southlrust Bank of Alabama

Southlust Bank of Andalusia

southlrust Bank of Baldwin County

SouthTrust Bank of Calhoun County

SouthTrust Bank of Cullman

SouthTrust Bank of Dothan

SouthTrust Bank of Etowah County

SouthTrust Bank ol Huntsville

Southlrust Bank of Mobile

Southlrust Bank of Monigomery

Southlrust Bank of Ozark

SouthTrust Bank of the Quad Cities

SouthTrust Bank of Tuscaloosa County

Sweet Waler State Bank

The American Bank, Geneva

The Bank of Tallassee

The Choctaw Bank of Hutler

The Citizens Bank, Enterprise

The Citizens Bank of Villey Head

The Peaples Bank, East Tallassee

The Peoples Bank & Trust, Greenville

The Peoples Savings Bank, Clanton

The Perry County Bank

Tuskegee Federal Savings & lLoan
Association

Union Bank & Trust Company

United Security Bank, Butler

*Financial institutions participating

statewide [ ]
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for Vendees and Lenders

I. Introduction

This article is intended as a primer for
attorneys engaged in basic commercial
real estate practice on the vast en-
vironmental liabilities that can attach to
even the most mundane properly
acquisition.

by T. Bruce McGowin

Il. CERCLA

Alter years of debate, Congress enacted
the Comprehensive Environmental Re-
sponse, Compensation and Lialility Act
(CERCLA), 42 USC. §9601, et seq., in re-
sponse 1o the environmental harm of im-
proper disposal of hazardous waste.
United States v. Price, 577 ESupp. 1103,
109 (DN, 1983). CERCLA was meant

to supplement the existng Resource
Conservation and Recovery Act (RCRA),
42 LUSC, §86901-6987, and other federal
law that previously had been enacted to
regulate hazardous waste disposal from
“cradle 1o grave! Id. In particular,
CERCLA was enacled in response to
Congress's perception of the massive
problem of inactive hazardous waste

sites and spills of toxic materials. See
H.R. Rep. Na. 1016, 96th Cong. 2d Sess.,
pt. 1 at 18, reprinted in 1980 LS. Code
Cong. & Ad. News 6119, 6120

To resolve these problems, the law
establishes a mechanism by which the
government may immediately respond to
spills of hazardous materials and long-
term problems associated with aban-
doned hazardous waste, CERCLA estab-
lishes two funds—the Hazardous Sub-
stance Response Fund and the Post-Clo-
sure Liability Fund—for the immediate
removal ol hazardous substances re-
leased, or threatened 10 be released, in-
o the environment from a lacility or ves
sel. The U.S. Environmental Protection

I Bruve MeCowin, a partner in the
Maohile firm of Hand, Arendall, Bedsolg,
Greaves & Johnston, received his under-
gratluate degree from Auburn University
and law degree from the University ol
Alabama, He 1s chairperson of the Envi-
onmental Law Section of the Alabama
state Bar and a member of the Real Pro-
perty and Corporation sections of the
Alabama State Bar,
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VALUATIONS

employee stock ownership plans
scquisitions/divestitures
swockholder disputes
divorces » charitable gifis
estales * intangible assots

Contact:

Mitchell Kaye, CFA, ASA
800 888-KAYE (5293)

Member
American Society of Appraisers
Past President-Atlanta Chapter

The Institute of Chartered
Financinl Analysts

Court Testimony
and
LR.S. Experience

Agency (EPA) uses these funds to finance
the cost of remedying releases of hazard-
ous substances and pay claims resulting
from damage to property or the environ-
ment as a result of these releases. The ap-
propriation for these funds is derived pri-
marily from taxes levied on the petro-
leum and chemical industries and the
disposers of hazardous wastes,

While CERCLA alocated $1.6 hillien
to the toxic waste problem during its first
tive years, much of that MONey was spent
on simply Identifying and assessing haz-
ardous waste sites, The result is that there
are now some 26,000 sites listed by the
EPA for further investigation andfor
action,

The FPA has placed more than B00 ol
the nation’s worst sites on the National
Priorities List (the so-called “Superfund
List), thereby qualitying them for feceral
cleanup funds and also singling them oul
for a particularly thorough investigation
with strict EPA oversight, During the next
five verars, the list is expected to grow in-
to the thousands. Estimates of the govern-
ment's eventual share of the cleanup
costs range into the hillions.

Medical Experts
Medical and Hospital Malpractice
Personal Injury * Product Liability

3,000 Board Certified Medical Experts in all specialties,
nationwide and Alabama, to review medical records, prepare

written reports and testify.

@ Experience: 12 years and 15,000 cases
for 6,000 attorney clients

® Reasonable fee options

Financial assistance: available in any case and

in conformity with Alabama Bar Opinion

Local attorney references

Medical Malpractice Seminars: CLE approved
Free books, one with foreword by Melvin Belll
Free telephone preliminary case evaluations
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The Medical Quality

Foundation
The American Board of
Medical-Legal Consultants

TOLL FREE:
1-800-336-0332

I1l. Private party liability

CERCLA authorizes the EPA, under ap-
propriate circumstances, to order respon-
sible parties 1o clean up hazardous waste
dump sites, 42 U.SC. §9606(a), or, in the
FPAs discretion, to clean up the site itself.
42 U.SC. §9604(a)1). Initially, funding
for a cleanup conducted by the EPA
comes from the twa funds. The EPA is
then permitted to recover cleanup costs
it has incurred from virvally any party
invalved with the waste, 42 USC, §9607.
Private partles who have ncurred “nec-
essary costs of response,. consistent with
the national contingency plan” also may
sue to recover damages, 42 USC
§9607(a)4)(B). The owners and operators
of the site at the time of the ¢leanup and
those parties who owned or operated the
site at the time of the disposal are among
thase who might be lable to the EPA for
the clean-up costs, 42 ULSC, 59607(a)(2).
Generators and transporters of hazardous
waste also are liable pursuant to
CERCLA. id.

The courts have construed CERCLA lia-
hility as strict liability, so it is not neces-
sary for the government to prove the fault
or knowledge of the respansible parties,
New York v, Shore Realty Corp., 759 F.2d
10032 (2d Cir, 1985). In addition, liability
is considered joint and several, allowing
the government 10 pursue any one me
sponsible party for the whole cost of site
cleanup, United States v, Wade, 577
FSupp. 1326, 13371339 (£, Pa, 1985);
United States v, A&F Materials Co., 578
FSupp. 1249, 1253-57, (S.D. 1l 1984);
United States v. Chem-Dyne Corp., 572
FSupp. B02 (5.D. Chio 1983); See Note,
Environmental Law-Joint and Several Lia-
hility Under CERCLA, 57 Temp.LQ). B85
(1984); See alse, Note, The Right to Con-
tribution for Response Costs  Under
CERCLA, 60 Notre Dame L, Rev, 345
{1985). Because courts have interpreted
CERCLA to provide strict liability and
found parties jointly and soverally liable,
an owner who purchased the site after
the waste was dumped can be saddled
with the entire cost of the cleanup
Courts have made it clear thal the fact
that the current owners did not cause the
contamination does not mean they are
not liable for the cleanup. New York v
Share Realty Carp, 759 F.2d 1032 (1985),
Under the current stale of the law, an
owner can be held liable simply by vir-
tue of owning the property
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While contribution or indemnity may
be available from the seller, such may
well entail protracted litigation and, in
the end, is only as good as the sellers
pocketbook. Since insurance for such
cleanups is nearly impossible to obtain,
a real property purchaser may find him-
self with an unusable piece ol property
and also with an EPA order that will re-
quire the expenditure of millions.

The best protection that a prospective
purchaser can have against this situation
is 1o do his homework belore the sale is
consummated. With proper investiga-
tien, a purchaser can decide whether he
has obtained an adequate comfort level
on envirenmental concerns, and, in the
process, lay the groundwork for escap-
ing liability under a new amendment 1o
CERCLA even it his analysis later should
be proved (aulty.

IV, Innocent landowner exception

Last year, CERCLA was extended
another five years by the Superfund
Amendments and Reauthorization Act
(SARA). SARA attempied to mitigate the
strict liability of the liw by creating an
“innocent landowner” defense, SARA al-
tempts to shield landowners who acquire
property without knowledge of pre-exist-
ing environmental conditiens on thal
property, iL.e., “innocent landowners” See
SARA, Section 10% 135) codified a1 42
LLSC, §960(35), This provision requires
the purchaser to demonstrate that at the
lime of acquisition he undertook an ap-
propiate inguiry into the past uses of the
Properny.

In its attempt to shield innocent pur-
chasers, Congress codified the definition
of “contractual relationship” under
CERCLA 10 allow purchasers of real
estate who acquire property without
knewledge of any contamination to qual-
ify for the statutory deflense from Hahili-
ty. See SARA, Section 101(35){ANI), cod-
fied at 42 USC 89601(350ANI). To
establish that the purchaser had no rea-
son e know ol environmental contami-
natian at the properly, however, the
amendment requires the purchaser to in-
guire into the previous ownership and
uses of the property in an effort to nini-
mize liability. The scope of that inguiry
is subject to a test af consistency with
"good commercial or customary prac-
tice,” defined to include the following
factors;

The Alabama Lawyer

“any specialized knowledge or ex-
perience on the part of the defendant,
the relationship of the purchase price
to the value of the property if uncon-
taminated, commonly knewn or rea-
sonably ascerlainable information
ahout the property, this obviousness
of the presence or likely presence of
contamination at the property, and the
ahility to detect such comamination
by appropriate inspection”

SARA, Section 101135)(8), codified at
42 U.SC. §9601(35)(B). The House Con-
ference Report expresses the view that
those engaged in commercial transac-
tions will be held ta a higher standard
of inquiry than those engaged in resiclen-
tial transactions, See H.R, Rep, No, 962,
99th Cong., 2d Sess. at 187 (1986),

The availability of this narrow defense
frevm Hability will create a substantial in-
centive to investigate the property for en-
vironmental problems long before clos-
ing the sale.

V. Suggested due diligence
To quality for this exception, the pur-
chaser should begin his efforts long be-

fore sitting down at the closing table.
From 1the standpoimt ol the buyer's
counsel, negotiation of a purchase agree-
ment which addresses environmental
concerms becomes critical, The purchase
agreement should give adequate comfort
and assurances on prior propeny uses,
sl lorth the environmental investigations
required, allocate the costs of those in-
vestigations and provide an oul if the re-
sults are not satisfactory, The purchaser
and his counsel should consider includ-
ing the following:

1. Comprehensive represenitations and
warranties;

1. Appropriate indemrification and
release clauses;

1. Adequate time to discover breaches
of representations and warranties, and
sufficient survival periods for represen-
lations, warranties and indemnification
clausos;

4, Clear allocation of liabilities as-
sumed by each party;

5. Generous rights to inspect the site,
review records and interview employees
before closing the deal;

ALABAMA BAR INSTITUTE FOR
CONTINUING LEGAL EDUCATION

HOW TO ADMINISTER
ESTATES IN ALABAMA

Second Edition, 1988

Includes chapters on administration of intestate estates, probate
of wills, exemptions, transfer from probate court, foreign and
ancillary administration and small estates.

$60.00

Name

$60.00 - Price includes postage and handling.

—— Yes, | would like to purchase the second edition of
How te Administer Estates in Alabama. Enclosed is a
check payable to the University of Alabama for

Address

For more information contact

ABICLE, P.O. Box CL, Tuscaloosa, AL 35487, (205) 348-6230
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6, Allocation of audit and cleanup
expenses;

7. Rights to contribution for cleanup
COsts;

B, Assignment of insurance; and

9, Contingent reserves or adjustments
in purchase price to reflect environmen-
tal liabilities uncovered during the due
diligence review Brown, |., "Conironting
Environmental Liabilities in the Purchase
of Industrial Property” Chicago Bar
Association Record (Oct. 1987).

Following execution of a purchase
agreement, but befare closing, a pur-
chaser can further minimize liability in
property transters by conducting a prop-
er site investigation and assessment. He
should conduct a thorough investigation
of the property's compliance with envi-
ronmental requirements and assess the
scope and extent of any contamination
that may exist at the site, This investiga-
tion could include the following:

1. Physically inspect the praperty and
document that inspection with photo-
graphs.

2. Conduct an examination of public
documents such as government agency
permits and enforcement files, spill re-
parts, agency compilations of enforce-
ment actions and parties invalved in such
actions,

3. Review 5EC filings and any court
records and administrative proceedings
involving environmental matters,

4. Contract with a reputable firm for
an environmental audit of the property,
possibly including soil and groundwater
samples,

5. Determine whether the seller has
any ather properies that have been the
subject of a hazardous waste cleanup,

6. Develop a detailed ownership his-
tory, including prior uses ane activities,

7. Determine whether there are any
pands or other bodies of standing water
on the property,

8, Determine il above or underground
storage tanks are used and whether they
have been tested for leaks,

9. Determine whether the property
has ever heen the subject of an environ-
mental audit or assessment, and, if so, re-
view the audil.

1, Review the owner's correspondence
with federal, state and local environmen-
tal authorities, including any litigation or
enforcement files,
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1. Determine whether the current
owner has any environmental permits
from local, state or federal governments,

12, Determine whether the property
has ever been the subject of either an in-
vestigation by federal, state or local of-
ficials or private litigation as a result of
the handling of hazardous materials,

13. Determine whether the property is
on EPA's National Priarities List or Emer-
gency and Remedial Response Informa-
tion System,

4. Determine whether a significant ac-
cident or other incident that resulted in
hazardous waste conlamination ever oc-
curred on the property,

15 Determine what types of commer-
cial enterprises now operate and have
previously operated on neighboring
properties,

16, Determine whether neighborlng fa-
cilities have ever been the subject of an
investigation by tederal, state or local of-
ficials or the subject of private litigation
as a result of their handling of hazardous
materials,

17. Determine whether neighboring
propetiles are on EPAS National Priorities
List or Emergency and Remedial Re-
sponse Information System,

18. Determine whether a significant ac-
cident or other incident resulting in haz-
ardous waste conlamination ever oc-
curred on neighboring properties.

19. Check local newspaper records.

20, Review aerial photographs, (LAND-
SAT satellite photographs are taken in an
annual series and allow an evaluation of
the property over lime lor noticeable
changes.)

21. Conduct interviews with emplaoyees
of the current and prior owners and op-
erators, as well as with area residents.

22, look for obvious sources of con-
tamination such as improper storage ol
drums that could leak into the ground,
leaking underground fue) tanks or elec-
trical systems that are leaking PCBs.

23. Consider requiring a lawyer’s en-
vironmental opinjon.

This list is by no means exhaustive, nor
is every single item required for each
transaction. Each property acquisition
must be reviewed on an individual basis
and the apprapriate environmental {nves-
tigation tailored for that specific site, As
there are yet no court decisions to estab-
lish the parameters of the due diligence

sufficient to ¢laim the status of “innocent
landowner” an environmental investiga-
tion should encompass as much as the
transaction will bear.
VI. Lender liability

Like praspective purchasers, lenders
also should be made aware of their po-
tential environmental exposure, In the
wake of federal district court decisions
in United States v. Mirabile, Envtl, L, Rep,
(Ervtl, L. Inst.) 20994 (E.[. Pa. 1985), and
United States v Marvland Bank & Trust
Co., 632 FSupp. 573 (D. Md. 1986),
banks and other creditors face the possi-
bility of being liable for the cosls of
cleanup of hazardous waste sites creat-
ed by their borrowers,

in Mirabile, the United States District
Court for the Eastern District of Pennsyl-
vania denied a motion for summary judg-
ment by a bank defendant that was a se-
cured creditor of a company which creat-
ed a hazardous waste site, United States
v Mirabile, Envtl. L. Rep, (Envil, L. Inst.}
20954, 20997 (E.DD. Pa. 1985), The court
held that the creditor may be held liable
for response costs under CERCLA if the
creditor exercised control over the day-
lo-dlay operations of (he site,

The bank's involvement in lts borrow-
er's operalions resulting in potential
CERCLA liability included (requent visits
to the site, insisting on certain manufac-
turing changes, reassignment of person-
nel and day-to-day supervisions by an
employee of the bank. fd. at 20997, Such
aclivity resulted in the trial judge’s denial
of the bank's motion for summary judg-
ment, due 1o his finding that significant
factual issues existed on the question of
whether the bank's predecessor had par-
ticipated in the management of the site
operator to such an extent as to “bring
a secured creditor within the scope of
CERCLA liability)" 1el. at 20996, The case
was eventually settled, so no further
opinions will be issued clarifving the
type of management activity that will be
required to impose CERCLA liability on
a lender assisting with its debtor's man-
agement, Andresky, “Cover Your Assets,”
137 Farbes N7 (March 24, 1986},

The other type of potential CERCLA [i-
ability for lenders requires no active par-
ticipation in day-to-day operations and,
hence, is even maore alarming, In Mary-
land Bank & Trust Co, 632 FSupp, at 573
(D. Mdl, 1986), the United States District
Court for the District of Maryland granted
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a motion for summary judgment as to li-
ability 10 the United States and against
a bank delendant that was a secured
creditor of an individual who created a
hazardous waste site, The court decided
that the creditor was liable lor response
costs under CERCLA because It had fore-
closed on the waste-laden property sub-
ject to the mortgage.

Maryland Bank & Trust initially made
an acquisition loan to a trash and gar-
bage disposal business in the amount of
$335,000 and took back a maortgage.
When default occurred, the bank insti-
tuted a foreclosure action and purchased
the property at the foreclosure sale with
a hid ol $381,500,

Subsequent to foreclosure, EPA was
notified ol environmental problems,
Based on tests it conducted, EPA re-
quested and received Tunding 1o conduct
a removal action under CERCLA. EPA
contacted Maryland Bank & Trust and
gave it the opporlunity to clean the site,
which the bank declined. The EPA later
cleaned the site 1self, incurring costs ol
$£551,713, and instituted a cost-recovery
action against the bank,

The sole issue in Marviand Bank &
Trust Co. was whether the bank's torecio-
sure subjected 1t to liability under
CERCLA., While the count ruled that
morlgagees were nol subject to CERCLA
liability merely for holding security tn-
lerests, a bank, upon oreclosure, became
an owner and, therefore, was liable o
EPA jor clean-up costs.

In making its decision, the coun relied
heavily on public policy arguments, The
court declared that i the bank’s position
prevailed, the "federal government alone
would shoulder the cost of cleaning up
the site following the sale, [and)] the bank
could sell the site at a predit” Id. at 580,
Thetelore, the bank's position would turn
CERCLA "into an insurance scheme for
financial institutions  protecting  them
aainst possible losses due to the security
ol leans with polluted properties” fd,
CERCLA, admonished the court, should
not absolve financial institutions from re-
sponsibility for mistakes of jucgment. Id,

The decisions in Mirabile and Mary-
land Bank & Trust Co. force lenders 1o
take into consideration their debtor’s ac-

tivities involving hazardous waste both
betore making the loan and after default.
As a condition of making the loan,
creditors should consider requiring war-
ranties and representations from their
debtors stating that they are not impro-
perly disposing of hazardous materials
and indemnification from the debtor—
and its guarantors—in the event the bank
is found liable for such activity. Such war-
ranties, representations and indemnifica-
tions, hawever, abviously will net protect
a creditor where the debtor and its guar-
antors are ipsolvent. Also, while an in-
demnliication agreement may be valid
between the parties to the agreement,
CERCLA specifically prohibits such
agreements from transierring ltability for
cleanup costs. 42 USC. §9607(e)1).
Creditors also should consider under-
taking some ar all af the same inguiries
as dotailed abeove for purchasers, both
beigre entering into the transaction and
betore foreclosing on the property. With-
aut such due diligence, a lender may find
itself shouldering the cost of an environ-
mental clean-up far in excess of its bad

inan, |

NOTICE
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nization located at The University of
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T Keith Norman (lefy and Diane
Weldon (second from right), Alabama
State Bar staff members, discuss section
meeting arrangements with a Wynfroy
Hotel representative.

Faw e 4 L __ll‘ .Ill___‘..

2 Mark White, recently hack to Birm-
ingham from Pittshurgh, entertained
President Harris and over 300 attendees
as the Bench and Bar luncheon speaker
Thursday,

3 Warren Lightboot tstanding left) of
Bitrmingham received the Walter P
Gewin Award from Steven Emens (right,
directar of the Alabama Bar Institute for
CLE in Tuscaloosa,

. ’ 8§ I* 0

1988 Annual Meetin g HIghlights
Birmingham—The Wynfrey Hotel
July 21-23, 1988

b ... Judge John David Snodgrass of
Huntsviile.,

¢ Robert McCurley (right), director of
the Alabama Law Institute in Tuscaloosa,
presented Senator Rick Manley of De-
mopolis with a certificate of appreciation
for sponsoring several pieces of legisla-
tion during the last legisfative session,

7 The new general counsel for the state
bar, General Robert W Naorris, USAF re-
tired, and wile Martha were introduced
during the luncheon, Both are nalives of
Birmingham, and he (s a graduate of the
University of Alabama School of Law.

8 Taking a break from section meetings
are Walter Price of Huntsville and Wanda
Devercaux of Montgomery.

5 Alabama Supreme Court Chief Justice
C.C. Torbert addresses luncheon atten-
dees prior to presenting the Herber Har-
fey Award to. .,
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9 Gathered for the formal dedication of the Hugo L, Black Federa! Courthouse Thurs-
day afternoon, among many others, were (front row, left to right) Senior ULS, District
Judge Sevbourn lynne of Decatur, Chief Justice Torbert, U S. District Judge E, B. Haltom
and Congressman Ben Erdreich of Birmingham, and (back row; left to right) ULS. Cir-
cuit Judge Robert Vance and LS. District judges Clarence Allgood and Hobart
Groomes,

) Alabama State Bar President Ben |3 Cecil Whitmire, president of the
Harris participated in the dedication of  Alabama Organ Scclety, entertained
the courthouse. guests Thursday night on the Alabama’s

mighty Wurlitzer . ..

Congressman Erdreich sponsored 14 ... when almost 500 lawyers and
legislation naming the new courthouse their guests gathered for the annual
tor Justice Hugo L. Black. membership reception,

'~

|I_

y Friday morning, I former presidents of the state bar gathered for the traditional

16 Spouses had a choice of activities
Friday morning, and then all gathered at
the Vestavia Country Club for a luncheon
arranged by the Birmingham Bar Asso-
ciation auxithary. Left to right are Pat Dur-
ward, Birmingham; Martha Harris,
Mobile; Jeanne Huckaby, Huntsville;
Gall Sharp, auxilliary president, Birming-
ham; and Faye Clark, Birmingham,

17 Rohert Potts, left, general counsel
for the University of Alabama System,
and Richard Woods of Mabile (right)
spoke on sports law developments dur-
ing "Update ‘88" Fridy. Moderator Steve
Rowe tmiddie) of Birmingham seems
amused hy Potts” comments,

12 Hugo Black, Jr, thanked those President’s Breakfast. Front row, left to right, are Bill Mairston, [r; Pat Richardson;
responsible for the honor to his father Oakley Melton; Bill Scruggs; Sonny Hornsby; and fim North. Back row, left to right,
and introduced his family to those are Frank Tipler; Judge Truman Mobbs; Senator Howell Hellin; Drew Redden; and

present, Norborne Stone,
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Other speakers and topics during
“Update” included David Crosland,
Washington, DC., “Compliance with the
Immigration Reform Act® . .

I ... and Wendell Mitchell, state bar
legislative counsel, Luverne, “legislative
Update.”

One of the crowd’s favarites, “The
Colden Rule” drew attention to the re-
cent “plight” of evangelist Tammy Faye
Bakker.

N
19 .. James Wilsen, LS, Attorney,
Middle District of Alabama, Montgom-
ory, “Federal Sentencing Guidelines”, | .

' By Friday night, convention-goers

were ready to be entertained, and enter-
tained they were by the Chicago Bar
Assocfation’s "Christimas Spirits” show,
here introduced by President Harris.

25 Back to business Saturday morning,
President Harris recognized the efforts
and hours given by committee chairper-
sons and presented certificates to those
present, including Dennis Balske of
Mantgomery, Indigent Defense Cormmit-
tec chairperson,

2}, ., Michael Bownes, directar, Of-
fice of Consumer Protection, Alabama
Attorney General's Office, Montgomery,
"Deceptive Trade Practices Act”. . .

1. 1~8
CBA cast members, some who per-
formed at the 1986 annual meeting in
Rirmingham, included, left to right, Rain-
ell Rains, Charles Goodnow, Frank Step-
anate, Julian Frazin, Len Rubin, Audrey
Rubin and Mary McNichols,

20 Later that morning, Charles English,
immediate past president of the Ken-
tucky Bar Association, shared that bar's
experiences in starting a captive insur-
ance company. Seated, felt to right, are
Bill Moore, president, McNeary Insur-
ance Consulting Services, Inc. of Char-
lotte, NC; President Hairis; and Henry
Henzel, chairperson of the state bar's in-
surance Programs Commiitee,
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Fiftywear certificates were presented
to six attorneys, They are James Bradford,
Birmingham; Marion H. Haygood,
Greenville; David U Patton, Athens;
Richard E. Proctor, Moulton; |, Amoid
leks, Florence; and, pictured, Mary Ellen
Sizemore, Tallassee,

YO longtime bar commissioner Rick
Manley (I7th circuit) alsa was given an
Award of Merit for his numerous conlri-
butions in effective legislative leadership,

V3 ... now past president Harris fs
given the traditional retiring president’s
plague and s welcomed into the “Past
Presidents” Club” by his predecessor, Bill
Scruggs.

28 Jimmy Alexander of Athens receives
a4 Commissioner’s Modallion, as did fel-
low bar commissiorers Ludger Martin,
Wade Baxley, L. E. Gosa, Charles Hare
and Greg Wood.

i1 Three memorial resolutions, honor-

ing Douglas Arant of Birmingham, John
E. Adams of Grove Hill and Clopper
Almon of Sheffield, wore presented by
Resolutions Committee Chairperson
Harold Albritton of Andalusia,

1 President-elect Alva Caine of Birm-
ingham was installed and expressed his
appreciation to the membership for be-
ing elected to the oflice

29 Mary Lyn Pike accepted a state bar
Award of Merit for her contributions to
the MCLE program in Alabama. She now
is with the Association of Trial Lawyers
of America in Washington, . C,

r

12 Incoming President Gary Muckaby
is presented the ASB President’s Gavel by
retiring president Harris while . . .

35 Pictured at the conclusion of the
1988 annual meeting are, lefi to right,
1988-89 Alabama State Par President-
elect Alva C. Caine, Presidenmt Cary C,
Huckaby and past Prosident Ben H, Har-
s, Jr

The Alabama Lawyer
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Attorneys Admitted to Bar, Sprmg 1988

Michael Allen Akers ............ Jackson, Mississippi  Albert Oscar Howard, Jr. .. .....Montgomery, Alabama
Charles Stephen Alexander . .. .. . Birmingham, Alabama  Shirley Amn Jones . ............Birmingham, Alabama
Julla McCain Lampkin Asam .. .. .. Tuscaloosa, Alabama  Willie Mays Edwards Jones ., . ., .. Tuscaloosa, Alabama
Gloria Teresa Bahakel , ..., ..., Birmingham, Alabama Michael Allen King . ..... v s Jackson, Mississippi
Jerry Dewitt Baker .., ......0 .00 Huntsville, Afabama  Melen Shores Lee ............ . Birmingham, Alabama
Donna Kaye 8ates . .. ............Tlalladega, Alabama Linda Sanford Lehe . .......... Vestavia Hills, Alabama
Tracey L.F. Benedict .............. Mabile, Alabama LaVerne Davis Lewis ............. Fairfield, Alabama
Britt Searcy Booth ... ..........Monigomery, Alabama Timothy Alan Lewis . ... ....... Mantgomery, Alabama
Joel Victor Bowman. .. .........Birmingham, Alabama June Elaine Lynn ., . ......... Jacksons Gap, Alabama
Glenn Edward Brandon, Jr. .. ... Birmingham, Alabama  John Wesley Manuel ., ,,.,...,..Panama City, Florida
Edward Spurgeon Brown ., .. .. ... Birmingham, Alabama  Barry Samuel Marks. . ., ..... ... Birmingham, Alabama
Franklin {nzer Brown ..........Montgomery, Alabama Daniel Craig Masten .. ... .......Nashville, Tennessee
Rhonda Brownstein .........00000. Mobile, Alabama  Daryl Lynn Masters ... .. .. ... 00 Millbrook, Alabama
lames Laurence Butler, Jr.. .. .. ... Huntsville, Alabama  Phillip Warren McCallum . ... .. Birmingharm, Alabama
Philip Joseph Carroll, Il ..., ... Birmingham, Alabama  Mark Steven Miller .. ..., ..... . Montgomery, Alabama
Bilee Kulbarek Cauley .. ... ..., Wetumpka, Alabama  Thomas Andrew Minetree, || .. . New Oreans, Louisiana
Wendell James Chambliss . ..... .. Alexandria, Virginia  Wesley Thomas Nelll ... ... ... Birmingham, Alabama
Nancy Lynn Childress, . .......... Huntsville, Alabama  Ricky David Neorris, Jr. ... ..., Birmingham, Alabama
Scott Ellis Childs . .................Dothan, Alabama  Willlam Burton Ogletree . ... ... ... Gadsden, Alabama
Shelbonnie Larnail Coleman ......... Auburn, Alabama Arlie Dale Price. . ............ Entorprise, Alabama
Paul Whiting Copeland . ., .,.,.... Northport, Alabama Robert David Proctor. ... ...... . Bitmingham, Alabama
lack Gregory Criswell .. ........Birmingham, Alabama William Holcombe Pryor, Jr. ... ... Metairie, Louisiana
Harold Ralph Crookes ... .......8imingham, Alabama  Thomas Leigh Read, 111 ... ...... Birmingham, Alabama
Gregory Dale Crosslin . ... .. ... .. Tuscaloosa, Alabama  Kelly Dana Reese . ................ Mobile, Alabama
Mary Elizabeth Culberson . ....... Wetumpka, Alahama Maria Lazane Reuther . . . ... . Mountain Brook, Alabama
Teresa Davidson Davenport . . ., . Montgomery, Alabama  Mark Willlam Roadarmel ... ........ Macon, Georgia
Vicki Marie Davis .............8irmingham, Alabama  James Stanley Roberts, It ... ... ... Morris, Afabama
Judith Elaine Dolan . ..., ......Birmingham, Alabama  Patrick Lee Roberts . ... .....,.....Praitville, Alabama
Virgll Jackson Elmore, 1, .., ... . Bitmingham, Alabama Bruce Todd Russell . ..., ....... Biemingham, Alabama
John Huey Emfinger. ..., 0000 Jackson, Mississippl  Dennis Michael Sawyer .. ., .., .. Birmingham, Alabama
Letand Grant Enzor, Jr. .. ........ Andalusia, Alabama  Alice Jean Skinner . ..., ....,.Montgomery, Alabama
Sara<Jean Fortino ... ..., .....Church Hill, Tennessee Bryant Gordon Speed, Il ... ...... ... Selma, Alabama
Ame Max Foss .. .........v000a0.  Dothan, Alabama Douglas Stanley Taylor. . . ... .. .Montgomery, Alabama
Louis Vinson Franklin .. .............5%Ima, Alabama Martha Elizabeth Thomas ... ... .. Tuscaloosa, Alabama
Frederick Mott Garfield, Jr. .. ... . Birmingham, Alabama Rhoda Ellen Tishler ... ......... Birmingham, Alabama
CGwendolyn Bulger Garner .. ....8imingham, Alabama Daniel Carl Ware . ........o....... Millry, Alabama
John Anthony Gamer ,......... Montgomery, Alabama Mary Alice Wells . ................Pensacola, Florida
Fred David Gray, Ir.. ... .00 o000 .. Tuskegee, Alabama  David Glena White . ... ......... Washington, DC
Brenda Jo Mancock ... . ... 0000 Tuscaloosa, Alabama  John Lamar White .. ........... ... Mobile, Alabama
Marla Newbauer Hansel . . ... ..., HMHoover, Alabama  |ay Davton Willlams, Jr.. ..o o000 Pensacola, Florida
Christine Sampson Hinson , ., ..., ... Daphne, Alabama  Suzanne Obering Willoughhy ., . Birmingham, Alabama
Jeffery Van Hood ., .. .. ........ Birmingham, Alabama Floyd Allen Wisner ... ...., ... Birmingham, Alabhama

Spring 1988 Bar Exam Statistics of Interest

o L T30 ] e VR FEE Ly 1L G L L S R S [ TTCN NN s RREY, &7
Number certifled to Supreme Court .. ... oo irarnranannssasranaraasvasnassarssnssensanss B
P HLEBOTOR PRI . s o0 105 s o i a0 T d D S S e ety v 0 B e
Certification percentages:
I 0 0 Al o013 1yt N BN o S e e By VLA g P TR N Sy Pt SRR 1. .
Cumberland . ... .. B TR TN S B g T AR TN TRNG et b o o S S L e e BT
Aiﬂbarndnona:{‘rt‘dllvd|.1wschuuls..,....,... D T T AT B TR T s g
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Lawyers in the Family

|Ilfl"_ .

u|p1|L.

e

drh-war'rc- {1988) and Alfred Wither-

- e & ’
Fred D. Gray, Jr. (1988) and Fred D, Gray, 5r. (1954) (admittee
and father)

limothy A, Lewis (1988), Calvin Whitesell (1951, Christine Clenn Edward Brandon, Jr. (1988) and Marianne Battaglia
W Lewis (1981) and William Pendergast (1980) fadmittee, Rrandon (1986} (admittee and wife)
father-in-law, wife and brather-in-law)
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“NOBODY CAN GET ATOP QUALITY
CORPORATE KIT TO YOU FASTER
THAN CORPEX. | GUARANTEE IT.”

“We're not afraid of a statement like that. We
think we make the finest, most comprehensive
corporate kits available, And we guarantee
overnight delivery to any place in the continen-
tal United States.” That's the kind of quality
and service that has earned us a reputation
of consistency and reliability with attorneys
for fifty years.

Place a standard order of a Corpex kit by
2 p.m, EST, and it will be on a plane to you
that same night.”

more iaformatios, call

Stephen Murtha,
President,
Corpex Banknote Company

“If you're not completely satisfied that
we're the best and the fastest source for
corporate outfits, we'll give you your money
back. And you can take that to the bank!”

EVERY CORPEX CORPORATE KIT COMES IN
MATCHING SLIPCASE COMPLETE WITH
« corporate seal in foldaway pocket
20 customeprinted stock certilicates
s utock transler ledger
« 50 blamk sheers for minutes o thime-sayving printed
minutes and by:laws
s speclal lorms section with complete IRS require
mints for SubChapter S election, medical and diental
reimbursement plans, Section 1204 forms RS 554
larm, annual meeting [orms
Standard outlit, 549.75; with printed minutes and
by-laws, 552.2%; 35 page "S" Election Section
with kit, 56,75 (ordered separately, 513.25),
Prices Include delivery In Cortinenital
LS Aloska and Hawall

800-221-8181 —DHL—

Wﬁ“. 212-925-2400. s remnite bovations might segquine an askditionsl day



Letters

Dear Sirs:

I read in your “Memorials” of May
1988 where a member af the Alabama
Bar Association was graduated from the
University of Alabama Law School when
he was 20 years old,

| thought it would be of Interest to see
who was the youngest graduate, My
father, B,), Dryer, Birmingham, Alabama,
was born November 27, 1895, and grad-
vated May 31, 1916, This would make
him 20 years, 6 months and 4 days old
al graduation.

Do any of your readers know of anyone
who was younger than this when they
graduated from the University of Ala-
bama Law Schoal?

Thanks,

B.). Dryer, Il

1140 S0. 52nd St
Birmingham, Alabama
July 22, 1988

To the Editor:

In the article "Status of the Causation
Requirement in Medical Malpractice,”
the authars extensively reviewed the
proximate cause issue with regard to
medical malpractice, and strongly im-
pliee that the “prabability of survival” test
is the law of Alabama, 49 Alabama Law-
ver 148 (May 1988). The authors also cite
cases from other jurisdictions which have
embraced the "probabillty of survival”
test, which requires plaintiffs to prove

that the physiclan’s negligence probably
caused the patient’s death.

In fact, Alabama does not adhere to the
“probability of survival” test. This test was
expressly repudiated by the Alabama
Supreme Court in Murdoch v Thamas,
404 So.2d 580 (Ala. 1981):

Appellants further contend that Ohio's
"probability of survival” test is, ar should
be interpreted 10 be, wnonyvimaus with this
state's requirement that there may be
“some evidence..that such negligence
probably cavsed the injury” Fappa v, Bon-
nen We disagree—probability of survival
and probalility of cause are not the same.
I, at 582,

Accordingly, by exprossly rejecting the
“probability of survival® test, the Ala-
hama Supreme Court has at the very least
implicitly adopted the “lost chance of
survival” test which requires only that the
plaintitf show that the decedent could
have lived but for the negligence of the
physician,

Truman M. Hobhs, Jr.

Copeland, Franco, Screws & Gill

Montgomery, Alabama

June 28, 1988

Dear Truman:

We do nol believe that our recent arli-
cle In The Alabama Lawyer strongly Im-
plies that Alabama has adopted some
sort of a "probability of survival” test on
!h[' j‘i‘il]l"‘ ﬂf F]I"f]l(!l!'ﬂa_ﬂ\'.’ l':q'll.l‘q]”llﬂ il'l I]'It’('l-
ical malpractice cases, it is clearly stated

in aur article that the current test in Ala-
bama s whether the plantifl has pro-
duced evidence (a scintilla or substantial
evidence) that the alleged negligence of
the defendant “prabably caused” the in-
jury or death complained of,

While Cooper v. Sisters of Charity of
Cincinnati, Inc., 27 Ohio 51.2d 242, 272
NE 2d 97 (1977 was discussed on the
fourth page of the article, we did not sug-
gest that the Alabama Supreme Court has
adopted that decision. Further, the
Cooper decision is not cited or discussed
in Murdoch v. Thomas, 404 So.2d 580
(Ala. 1981, which admittedly rejects
some form of a “probability of survival”
test apparently based in Ohio law.

We also do nol agree with your con-
clusion that the Alabama Supreme Court
has “implicitly adopted” the “lost chance
of survival” test in Murdoch, Rather, Mur.
doch was decided in accordance with
the traditional test of causation in medi-
cal cases in Alabama; there was evidence
that the negligence of the physician pro-
bably caused the patients death, As
stated in our article, we do not believe
that the Alabama Supreme Court has di-
rectly addressed the “lost chance” of sur-
vival or recovery theory of causation,

Sincerely yours,

A. Neil Hudgens

Michael 5, McGlothren

Thomas H. Nolan, Ir.

Brown, Hudgens, Richardson, PC.
Maobile, Alabama

June 30, 1988

TRAFFIC ACCIDENT RECONSTRUCTION
ALBERT MEDINA

RQ 80X Y7332 MONTGOMERY, ALABAMA 38117 {206) 2TT-T020

25 Madera CI,
Kennar, LA TO0B5
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FORENSIC AUDIOLOGY
MICHAEL F. SEIDEMANN, Ph.D.
EXPERT WITNESS

* Hearing Loss Cases
* Community Nolse
& Asaiglance 10 countel in
preparation lor trial
15 years clinical, academic, medical, research exparence
12 page CV available
PAST PRESIDENT - 5 slate, national, International arganizations

s |ndusirinl Nolan
= |nvestigations,
annlyses, ropors

(504) 443-5870
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THOSE WHO
AREN’T
COMPETITIVE
END UP HERE.

Ivs a fact of life, off the field as
well as on. The players who are strong,
and skillful; those who assemble the best
team reach their goal. The others watch
from the sideline.

Our goal is to provide you with the
very best professional liability insurance
coverage. And we have the team 1o beal.

The Alabama State Bar. Your associa-
tion, solely dedicated to serving Alabama
attorneys. In touch with your needs.

Kirke-Van Orsdel Insurance Ser-
vices. The nation’s largest administrator of
bar-sponsored liability insurance programs.
Experienced. Responsive. A company built
on exceptional customer service,

The Home Insurance Company.
Underwriter of more professional liabil-
ity insurance plans than any other.
Renowned as the nation’s premier liability
insurance carrier.

Together, we've designed the LPL
plan you've been waiting for. One of the
broadest policies in the United States.
Competitively priced. With the most
responsive customer services anywhere.

You be the judge. Just call Kirke-Van
Orsdel Insurance Services toll-free, 1-800-
441-1344 to find out more about the Ala-
bama State Bar's new Lawyers Professional
Liability Plan. You'll discover that we didn’t
just come to play.

We came Lo win.

Kirke-Van Orsdel Insurance Services, Inc,
777 Third Steeet / Dos Moines, Towa 50300
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Building Alabama’s Courthouses

The following continues a history of Ala-
bama’s county courthouses—their ori-
gins and some of the people who con-
tributed to their growth, The Alabama
Lawyer plans to run one county’s story
in each issue of the magazine. If you
have any photographs of early or pres-
ent courthouses, please forward them
to:

Samuel A, Rumore, jr.

Miglionico & Rumaore

1007 Colonial Bank Building
Birmingham, Alabama 35203-4054

DeKalb County

DeKalb County is located in north-
eastern Alabama at the {oothills af the
Appalachian Mountains. It was created
by the Legislature on lanuary 9 1830,
from the Cherokee lands ceded to the
United States by the lreaty of New
Echota, DeKalb, Marshall and Cherokee
counties were carved from the newly ac-
quired Cherokee territory,

Many of the first settlers were from
South Carolina, They gave the county its
name in honor of Major General Baron
Johann DeKalb., He was a native ol Ba-
varia and & French army othicer, and he
accompanied General Latayette to Amer-
ica in order ta aid in the fight for ourin-
dependence, General DeKalb was killed
at the Battle of Camden, South Carolina,
August 16, 1780.

by Samuel A. Rumore, Jr.

Dekall County Courthouse

President Andrew Jackson sought to
strictly enforce the treaty with the Cher-
okees, Federal troops eventually were
utilized 1o round up alt of the Indians and
send them to reservations in the west,
Captain John Payne was dispatched 1o
the present county seat site, He erected
a stockade near a lage spring, and the
stronghold was named in honor of this
commander. The name Fort Payne sur-
vives to this day

The first county seat of Dekalb Coun-
tv was at Rawlingsville, near Crystal Lake,

abaul twio miles northeast of Fort Payne,
Soon afterwards, though, a special elec-
tion was held, and the county seat was
meved to Bootsville in Sand Valley, about
six miles northwest of Fort Payne, Dur
ing the next tew years the county seat
was successively moved to Camden, then
to Lebanon and then to Portersville. In its
first four years of existence, DeKalb
County had five counly spats,

Finally, the county seat was to be re-
located at Lebanon on the condition that
a permanent courthouse and county jail
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be erected there, Thus, the first perma-
nent county courthouse was constructled
in 1842 on land donated by the Frazier
and Dobibs families, This courthouse was
a twoestory brick structure that served the
county until 1876. The building was pur-
chased in 1960 by a descendant of the
Fraziers, and it was converted into an at-
tractive home,

After the Civil War, the presence of the
railroad brought new development to
DeKalb County, Most residents felt that
the county seat should be located on a
railroad line, Sihce Lebanon was nol
served by the railroad, an election was
held and the chief rivals were Callinsville
and Fort Payne.

In those days election returns were not
always tallied as quickly as today, In fact,
on the day following the county seat
election, all ballots had not bean
counted. By late afternoon, Collinsville
waa in the lead by 25 votes. Only one
hox remained to be counted., It was from
a rural area on Sand Mountain, Quite in-
terestingly, this box held 28 ballots. All
of these votes were cast far Forl Payne,
It was not reported that the election was
contested, and so Fort Payne became the
county seal by the slim margin of three
votes,

The first of Fort Payne's three court-
houses was huiltin 1876 by Doctor A.B.
Green, who donated the building to the
county. The bricks for this structure wete
made an the site. The walls of the build-
ing were erected around the kiln, thus
saving considerable hauling time. This
building was used until 1890, when a de-
cision was macde to build a more elabo-
rate structure,

The old courthouse building was auc-
tioned off February 23, 1891, It is inter-
esling to note that the highest bidder was
Dt Green, who bought the courthouse
for $205, This was the same man whe
had built the structure 15 vears earlier,

On May 17, 1891, the cornerstone for
the second Fort Payne courthouse was
laid during a ceremony in which the
Governor of Alabama, Thomas Goode
lones, took part, This courthoyse was
grander than the firsl, It was basically a
two-story brick building with a large cen-
tral cluck tower that soared five stories.
This structure was built on the same site

The Alabama lLawver

as the former courthouse, and it domi-
nated the view on First Street, Photo-
graphs of this building reveal the Roman-
esque influence with rounded arches
framing windows and doors,

The third Fort Payne courthouse was
built in 1950, two blocks from the site of
its predecessors. It was originally a four-
story edifice butlt of white structural con-
crete. Sherlock, Smith and Adams of
Monlgomery were the architects,

Exterior and interior additions and ren-
ovations on this building took place be-
tween 1973 and 1975, A {lith floor was
added, and the large courtroom was
divided to form two courtrooms, The ex-
ternal appearance af the building was
dramatically enhanced by the addition
of vertical window bands, The architects
for this project were Dickinson and
Davis, In 1977 further modifications were
made for a districl judge and courtroom,

Samuel A, Rumore, [r, Is a graduate of
the University of Natre Dame and the
University of Alabama School of Law, He
served as founding chairman of the

Alabama State Bar’s Family Law Section
and is in practice in Birmingham with

the firm of Migllonico & Rumare,

REMINGTON

Private Placements
Leveraged Buyouts
Term Debt Financing
Project Analysis
Acquisition Financing
Debt Restructure

Business Valuations

National Bank of Commerce Building

Post Office Box 10686/ Birmingham, Alabama 35202/ Telephone {205) 3247709

Lana E. Sellers
G. Ruffner Page, Jr.

The Remington Fund, Inc.
Venture Capital
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cle opportunities

8 thursday

CIVIL PROCEDURE

Civic Center, Montgomery
Alabama Bar Institute for CLE
(205) 348-6230

9 friday

WINNING TRIAL TECHNIQUES
Sheraton, Birmingham
Cumberland Institute for CLE
Cost: $115

(205) B70-2865

CIVIL PROCEDURE

Harbert Center, Birmingham
Alabama Bar Institute for CLE
(205) 348-6230

1 3 tuesday

BASIC REAL ESTATE LAW
Huntsville

National Business Institute, Inc.
Credits: 60 Cost: 598
{715) B35-8525

14 wednesday

BASIC REAL ESTATE LAW
Birmingham

National Business Institute, inc.
Credits: 6.0 Cost: $98
(715) B35.8525

1 5 thursday

FAMILY LAW

Civic Center, Montgomery
Alabama Bar Institute for CLE
205) 348-6230

1 6 friday

FAMILY LAW

Civic Center, Birmingham
Alabama Bar Institute for CLE
205) 3148-6230

2 2 thursday

CONSTRUCTION LAW
Ramada Inn, Birmingham
Cumberland Institute for CLE
Cost; $90

{205) B70-2865

REAL ESTATE

Civic Center, Montgomery
Alabama Bar Institute for CLE
{205) 348-6230

23 friday

REAL ESTATE

Civic Center, Birmingham
Alabama Bar Institute for CLE
(20%) 348-6230

26-28

TULANE TAX INSTITUTE
Hilton, New Orieans
Tulane Law School
Credits: 18.0

(504) BH5-5928

27 tuesday

BASIC ISSUES IN EMPLOYMENT LAW
Montgomery

National Business Institule, Inc

Cosl; $98

Credits: 6.0
{715) B35-8525

2 8 wednesday

BASIC ISSUES IN EMPLOYMENT LAW
Mobile

MNational Business Institute, Inc.
Credits: 6,0 Cost: 98

{715) B835-8525

29 thursday

TRIAL SKILLS

Von Braun Civic Center, Fluntsville
Alabama Bar Institute for CLE
(205) 348-6230

29 friday

PRODUCT LIABILITY
Ramada tnn, Birmingham
Cumberland Institute for CLE
Cost: $90

(205) 870-2865

TRIAL SKILLS

Civic Center, Birmingham
Alabama Bar Institute for CLE
(205} 348-6230

3-7

SOUTHERMN FEDERAL TAX INSTITUTE
Hyatt Regency, Atlanta

Southern Federal Tax Institute, inc.
Credits: 29,2 Cost: $400

(404) 524-5252

ANTITRUST LAW

Westin Hotel, Dallas

Southwestern Legal Foundation, Inc.
(214) 690-2377
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4 tuesday

BASIC ISSUES IN EMPLOYMENT LAW

Birmingham
MNational Business Institute, Inc.
Credits: 6.0 Cosl: %98

(715) B15-8525

5 wednesday

BASIC ISSUES IN EMPLOYMENT LAW
Huntsville

National Business Institute, fnc.
Credits: 640 Cost: $98

(715} B35-8525

9-14

BASIC COLLEGE—TRIAL ADVOCACY
The Registry, Minneapaolis

Assaciation of Trial Lawvyers of America
Cost: $550

{(BOO) 424-2725

13 thursday

COLLECTIONS

Civic Center, Birmingham
Alabama Bar Institute tor CLE
(205) 348-6230

13-14

ESTATE PLANNING INSTITUTE
Essex House, New York
Practising Law Institute

Credits: 9.8 Cast: $390
(212) 765-5700

14 friday

INSURANCE LAW

Sheraton, Dothan
Cumberland Institute for CLE
Cost; $90

{(205) B70-2865

The Alabama Lawyer

COLLECTIONS

Ramada Inn, Mobile
Alabama Bar Institute for CLE
{205} 348-6230

14-15

EVIDENCE

Harbert Center, Birmngham
Alabama Bar Institute for CLE
(205) 348-6230

21 friday

EMPLOYEE BENEFITS
Harbert Center, Birmingham
Cumberland Institute for CLE
Cost: $90

(205) 870-2865

3 thursday

SCHOOL LAW

Harbert Center, Birmingham
Alabama Bar Institute for CLE
(205) 348-6230

4 friday

CRIMINAL LAW

Civic Cenler, Birmingham
Alabama Bar Institute for CLE
{205) 348-6230

ESTATE PLANNING

Ramada Inn, Birmingham
Cumberland Institute for CLE
Cost: $90

(205) B70-2865

4-5

TOXIC TORTS 11

Nassau Inn, Princeton, New Jersey ,
Association of Trial Lawyers of America
Cost: $275

(B800) 424-2725

10-12

PRODUCTS LIABILITY

Westin Park, Washington, DC
Assaciation of Trial Lawyers of America
Cost: $275

(BOD) 424-2725

11 friday

TAX FOR THE NON-TAX
PRACTITIONER

Ramada Inn, Birmingham

Cumberland Institute for CLE

Cost: %90

(205} B70-2865

FEDERAL TAX CLINIC

Bryant Conference Center, Tuscaloosa
University of Alabama

Credlits; 12,0

(205} 348-6222

1 7 thursday

ADMIRALTY LAW

Admiral Semmes, Mohile
Cumberland Institute for CLE
Cost: $90

(205) B70-2865

PERSONAL INJURY

Von Braun Civic Center, Huntsville
Alabama Bar Institute for CLE
(20)5) 348-6230
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nderinsured Motorist Coverage
Where Did it Come From?

Where is it Going?

by Ronald G. Davenport
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Uninsured motorist coverage has long
praven to be a fertile field for litigation,
Such issues as “stacking” have been
raised in the judicial arena. Unfortunate-
Iy, unanswered questions in this area still
remain and are likely to involve judicial
scrutiny in view of the advent of underin-
sured motorist coverage.

Uninsured maotorist coverage is a statu-
tory creature of relatively recent origin in
Alabama, having been enacted in 1965
and becoming effective in 1966, Acts
1965, No, B66, Higgins v Nationwide
Mut, Ins, Co, 50 Ala, App. 691, 282
S50.2d 295, 299 (1973), The purpose of the
statute as originally epacted was to:

"pravide financial recompense to in-
nocent persons who are injured and
to dependents of those who are killed
because of the wrongful conduct of
uninsured motorists”

Culf American Fire & Cas. Co. v
Gowan, 2831 Ala. 4B0, 218 So.2d 688,
6Y1 {1969).

The statute, both as originally enacted
and recently amended, provides that no
automobile lizbility policy shall be
issued without uninsured motorist cov-
erage unless the insured rejects such
coverage tn writing, § 32723, Code of
Alabama, 1975,

In 1984, the Alabama Legislature
amended the Motor Vehicle Salety Re-
sponsibllity Act and created underin-

sured motorist coverage, eifective January
1, 1985, There is no mention of the word
“underinsured” in § & of act no, 84-301
of the acts of the 1984 Legislature, The
legislature created this new coverage
simply by amending the definition of
“uninsured motor vehicle” to include
motor vehicles with respect to which:

“(4) the sum of the limits of liability
under all bodily injury liability bonds
and insurance policies available to an
injured person alier an accident is less
than the damages which the injured
persen is legally entitled to recover!
§ 32-2-23(b)t4), Code of Alabama, 1975,

As the Alabama Supreme Coun stated
tn footnate in the recent case of Llowe v
MNationwide Ins. Co., 521 So.2d 1309
(Ala. 1988), “as statutorily defined, ‘unin-
sured motorlst’ includes ‘underinsured’
maotorist/

Prior to the amendment of the act in
1984, attempts were made to have the
Alabama Supreme Court rule as a mat-
ter of law that a tortleasor who was not
insured for the amount of a plaintiff's ac-
tual injuries was uninsured, Wilbourn v
Allstate Ins, Co., 293 Ala, 466, 305 S0.2d
372 (1974), In declining to extend the def-
initton of “uninsured” the court said:

“We cannot say that the tortfeasor was
‘uninsured™=he was simply ‘underin-
sured” in relation to Wilbourn's dam-
agos”

305 So.2d at 374, A similar argument was

made in 1986 concerning a 1983 acci-
dent, but it was also rejected, Jowers v,

State Farm Mut, Ins. Co., 485 So,2d 1190
(Ala. 1986). Passage of the act thus rep-
resented legislative remedy of inequities
perceived in the existing legislation.

Because of the very limited nature of
the statutory enactment of underinsured
maotorisl coverage, the courts, insurance
companies and lawyers have been left
with many unresolved questions.

Underinsured carrier as defendant

One of the most frequent issues which
initially arose after the 1984 amendment
was whether an insured was required to
sue an alleged negligent motorist and ob-
tain a judgment prior to maintaining an
action against the underinsured motorist
carner. Because the statute itself was to-
tally void of guidance, the trial courts
were in conflict, and in some cases
judges within circuits differed in their in-
terpretation, Plaintiffs argued that the fact
that the legislature chose to provide this
coverage through amendment of the un-
insured motorist statute indicated an in-
lention that prior uninsured case law
govern, Plaintiffs polnted to the case of
State Farm Ins, Co, v. Griflin, 51 Ala.App.
426, 286 50.2d 302 (1971), in which it
had been held that it was not necessary
for an insured to obtain a judgment
agalnst the uninsured motorist in order
to make a claim, Defendants argued that
there could be no liability against the un-
derinsured carrier until there was a judg
ment in excess of the total liability cov-
erage, Defendants further argued that
there was no need to have the underin-
sured carrier as a defendant since 1

Ronald G. Davenport is a member of the
firm of Rushton, Stakely, Johnston & Gar-
rett in Montgomery. He received his
undergracluate degree from Huntingdon
College and law degree from the Univer-
sity of Alabarma 5chaol of Law.
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would only prejudice the defendant and
the underinsured carrier,

Finally, on February 26, 1988, the Ala-
bama Supreme Court addressed this
tssue in Lowe v, Nationwide [ns, Co., 52)
So.2d 1309 (Ala. 1988), The court said
it had three primary concerns:

"} that of protecting the right of the

insurer to know of, and participate in,
the suit; 2) that of protecting the right
of the insured to litigate all aspects of
his claim in a single suit...and 3) that
of protecting the liahility phase ol the
trial from the introduction of extrane-
ous and corrupting influences, name-
ly, evidence of insurance , , ., ”

521 S0.2d at 1309,

After considering the above listed com-

peting interesta the count concluded:

1A plaintift is allowed ether to join
as a party defendant his own liability
insurer in a suit against the underin-
sured motarist or merely to give it
notice of the filing of the action
against the motorist and of the possi-
hility of a claim under the underin-
sured motorist coverage at the concli-
sion of the trial”

2) "It the insured is named as a party,

it would have the nght, within a rea-

sonable time alter service of process,
to elect either to participate in the trial

{in which case its identity and the rea-

son for its being involved are proper

information for the juryl, or nol 1o par-
ticipate in the inal (in which case no
mention of it or its potential involve
ment is permtled by the trial court)”

It follows from the comments of the
court that whether the insurer elected (1)
or (2) above, il would be bound by the
factfinder's decisions on Hability and
damages, In addition 1o these two con-
siderations, the court also set forth a third
alternative course of action for the under-
tnsured carrier.

3} "I the Insurer is not joined but
merely is given notice of the filing of
the action, it can decide either to in-
tervene or to stay out of the case, The
results of either choice parallel those
set above—where the insurer is joined
as a party defendant)”
521 So0.2d at 1309,

Under Lowve, the question that the un-
derinsured carrier immediately  faces
upan a lawsuit being filed is 1) whether
to intervene il it is not a named defend-
ant, or 2) whether to move not to partic-
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ipate in the trial il itis joined as a defend-
ant. The main considerations of the un-
derinsured carrier should be;: 1) its con-
fidence in the defense counse! of the lia-
bility carrier, 2) the limits of the liability
carrier and 3) whether the liability car-
rier is likely to tender its limits,

If the underinsurec carrier has confi-
dence in the liability carrier’s defense
counsel, ordinarily it would seem that
the best course of action for the underin-
sured carnier would b2 not to participate
in the tnal but merey monitor it. This
would mean the uncerinsured carrier’s
involvement would not be made kriown
te the jury and the underinsured carrier
would avoid the type of prejudice which
such knowledge might create, However,
it should be remembered that by electing
not to participate in the liability trial, the
underinsured carrler would be hound by
the judgment and arguably would give
up any standing to appeal,

The court in Lowe suggests that a deter-
mination of whether the election to in-
tervene or not to participate in the trial
is timely made is left to the discretion of
the trial court, One could envision cir-
cumstances where such a choice would
be difticult and where the underinsured
carrier might need to conduct some dis-
covery befare making such a choice. In
such a case a motion requesting an op-
portunity to conduct some discovery be-
fore making an election might be in
arder.

Is jury allowed to know underin-
sured carrier’s limits?

In the recent case of Harvey v. Mitchell,
22 ABR 1551, (May 6, 1988), the plain-
tiff brought a wrongful death action
against the detendant driver and against
the plaintifi's underinsured motarist car-
rier. The liability carrier hae $20,000 cov-
erage and the undernnsured carrier had
$220,000 coverage. Belore the trhal began
the court granted a motton in fimine di-
recting that the limits ol lfability of the
underinsured carrier not be disclosed to
the jury. The plaintiffs appealed and
argued that they should be allowed o
disclose the limits to the jury since they
had filed a count alleging a breach of
contract action against the underinsured
carrier, The Alabama Supreme Court, in
uphaolding the trial coun, noted that the
determination of liability in a wronglul
death case should be based on the de-

gree of the defendant’s wrong and not the
amount of insurance coverage. The court
went on to say that the amount of unin-
sured motorist coverage available was not
relevant 1o any issue before the court and
the possible prejudice resulling from its
admission into evidence was great.
While the court has nol been presented
with the same question in the context of
compensatory damages, i would logi-
cally fellow that the ruling would be the
same because there still would be no rel-
evance and the possibility of prejudice
would remain great,

Permission to settle and subrogation
The single most important unresolved
issue concerning underinsured motorist
coverage Is that of subrogation, Closely
aligned with the subrogation issue is the
question of when and under what cir-
cumstances an underinsured carrier can
refuse permission to the plaintiff to set-
the with the liability carrier. The question
ol subragation might arise, in the context
of underinsured coverage, in a factual set-
ting similar to the following:
B drives his automohbile in a negligent
manner causing a collision with a ve-
hicie driven by A. A is injured and in-
curs $15,000 in medical bills and
another $5,000 in lost wages. B has
liability coverage in the amount of
$50,000. A has underinsured coverage
on two vehicles totaling $50,000. B
insutance carrier teaders ifs fiability
limits of $50,000. A cannot reach a
settlement agreement with his own in-
surance company but would like ta go
ahead and settle with B's liability car-
tier and accept its $50000 settlement
offer. Howewer, while B carrier s will-
ing to pay its $50,000 limits, it has a
duty to defend B anc try to get B re-
leased, Therefore, B refuses to settle
with A unless A releases B, A is afraid
to release B for fear that he will be
barred from pursuing his underin-
sured moterist claim,

A requests permission from his own
carrier 1o seltle with B, Xs carrier re-
fuses to consent 1o such a settlement
because As carrier says that il it allows
A to release B, it will be deprived of
tts opporiunity 1o sue B and recover
any money which it might pay A
under the undennsured motonst cover-
dpt
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Many underinsured policies conlain
clauses which prohibit the insured from
settling with the ortleasor without the
express permission of the underinsured
carrier. The logic behind such a prohibi-
tion is that the release of the tortfeasor
would prejudice any subrogation ¢laim
of the underinsured carrier. The only Ala-
bama case 10 address this issue 1o date
is United Services Auto. Assn. v. Allen,
519 So.2d 506 (Ala, 1988). In that case,
Allen was a passenger in a motor vehi-
cle driven by Morris and was killed when
Mornrs’ vehicle ran off the road while
travelling at a high rate of speed and hil
an embankment, Morris also was killed,
Morris bad insurance with Rockwood In-
surance Commpany with imits of $20,000.
Rockwood ottered its limits to Allen's ad-
ministrator. The plaintiff's altorney wrote
LISAA asking for LISAAS permission to
accept Rockwood's offer and asking if
LISAA had any special wording which it
desired in the release. USAA  never
responded 10 this request,

Five months later the plaintiff liled sui
seeking an injunction restratning LSAA
from withholding its consent for the
plaintiff 10 receive the $20000 Irom
Rockwood, The trial coun granted the in-
junction, The Alabama Supreme Court
affirmed saying:

“There is nothing in the record belore

us to show that USAA had a reason-

able basis for withholding such con-
sent ., . . We refuse to hold that the
trial court abused its legal or judhcial
discretion granting the injunction and
we affirm)”

519 S0,2d at 508,

The Alabama Supreme Court did not
give any guidance for determining when
an undennsured carrier could “reason-
ably” withhold its consent. Some would
arpue that the underinsured carrler has
a duty lo determine the assets of the tort-
feasor and make a determination as lo
whether there is a reasonable chance for
the underinsured carrier 10 collect any
judgment it might obtain against the ton-
feasor, This could be determined by run-
ning a retail credit check on the tortfeasor
and taking the tortfeasor’s deposition and
questioning him concerning his assels,

Suppose the underinsured carrier's in-
vestigation revieals that there dare no
assets, Does that mean that the underin:
sured carrier is guilty of bad faith if it
refuses the plaintfl permission to seltle
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with the Liability camier? Such a conclu-
sion would seem harsh. Insurance com-
panies have had a long practice of ob-
taining judgments against tortfeasors
who presently have no appreciable as-
sets, Because an individual bas no assets
today does not mean that he will hawe
no assels five years from now, Every at-
tormey who has done any subrogation
work for an insurance company has had
the experience of having an old recorded
judgment paid by someone who wanted
to purchase a house or otherwise restore
his credit rating,

The question of the extent to which a
right of subrogation exists in the underin-
suredd setting and the circumstances
under which an underinsured carner
may lawiully refuse its insured permis-
sion to seltle with the liability carrier are

questions ol paramounl imporiance
which are begging for resolution, The
Alabama appellate courts have yet to ad-
dress the question of the extent 1o which
a right ol subrogation extsts and under
what circumstances an underinsured car-
rier may lawlully refuse permission 1o
settle,

Bad faith

The question of bad faith has not been
addressed in the underinsured setting.
That issue was collaterally raised in
Allen, supra, bul the court said that it was
hesitant to address that issue on “the
meager facts before us!” 519 $0.2d at 508,

The question of bad faith has been
raised in the uninsured setting. In Quick
v. State Farm Mut, Auta. Ins. Co., 429
So.2d 1033 (Ala. 1983), the Quicks noti-
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fied State Farm of their uninsured motor-
ist claim, State Farm acknowledged that
the Quicks were entitled to some pay-
ment and said that the only matter to be
resolved was the amount, The Quicks
sued State Farm, alleging that State Farm
was guilty of bad faith by refusing to set-
tle. The Alabama Supreme Court recog-
nized that “there is an inherent difference
in uninsured moterist coverage and first
party insurance! 429 So,2d at 1035, The
court, citing State Farm Mutual Auto, Ins.
Co. v. Griffin, 51 Ala,App. 426, 286 So,2d
302 (1976), pointed out that

“liln a direct action by the insured
against the insurer, the insured has the

burden of proving in this regard that
the other motorist was uninsured, le-
gally liable for damage to the insured,
and the amount of this lability.”

429 So0.2d at 1025, The court went on to
hold that “there can be no breach of an
uninsured motorist contract and there-
fore no bad fath, until the insured pro-
ves that he is legally entitled to recover”
I ar 1035,

The court reaffirmed Quick in the very
recent case of Aetna Casualty and Sure-
ty, Inc. v. Beggs, 22 ABR 112 {(April 12,
1988). In Beggs, the plaintiff's husband
was killed in an accident with an unin-
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sured motorist. At the time of the acci-
dent, the plaintiff had an automobile
policy with Aetna which covered two ve
hicles, one being the vehicle in which
the plaintiff’s hushand was riding at the
lime of the accident. There was a total
of $20,000 in uninsured motorist cover-
ige. Approximately two months after the
accident Aetna offered $10,000 as total
payment for the uninsured motorist
claim, The plaintiff demanded $20,000
and Aetna responded with an offer of
$15,000. Approximately seven months
after the accident the plaintifi sued Aet-
na for bad faith, Two months after suit
was filed Aetna decided 1o pay its limits
of $20000. The trial resulted in a jury
verdict against Aetna for bad faith in the
amount of $100,000, The Alabama Su-
preme Court reversed the case on appeal,
citing Quick. The court noted that in the
present case there was no offer of proof
by the plaintiff of the amount of Ageina's
liability under the uninsured motorist
provision until the trial of the case, justice
Houston, in writing for the court, noted
as follows:

“[1t 1s doubtful that an insured could
ever prove the amount of an insurer's
liability under an uninsured motorist
case with the specificity necessary to
recover against an insurer {or bad faith
in failing to negotiate or pay a wrong-
tul death claim under uninsured mo-
lorist coverage.”
22 ABR at 1116,

The coun seemed to leave open the
question of whether there could ever be
bad faith for failure to pay an uninsured
claim not based on the wiongful death
statute. Presumably the court will apply
the same criteria o bad faith allegations
in the underinsured setting as it has ap-
plied in the uninsured setting,

Conclusion

Although underinsured motorist cover-
age is beginning to take shape, there re-
main many issues concerning its appli-
cation. Insurance companies, plaintiffs’
attorneys and defense attormeys will con-
tinue 1o agonize and joust over these is-
sues for the next couple of years until the
Alabama Supreme Court can resolve the
questions involving subrogation, seltle-
ment and trial of this new area of insur-
ance coverage, [
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Young Lawyers’

t the Alabama State Bar annual
meeting in Birmingham, Ala-
bama, July 21-23, the Young
Lawyers' Section convened its annual
business meeting. The following
young lawyers were elected for the
Coming year:
President-elect: James H, Ander-
son, Montgomery
Secretary: W. Percy Badham,
Ht, Birmingham
Treasurer: Keith 8. Norman,
Monigomery

Charles B. Mixon, |r., of Maobile as-
sumes the position of immediate past
president and serves In thal capacity
as an officer of the YLS.

The ¥LS once again sponsored the
annual seminar, “Update ‘B8, Recent
Developments in the Law.” Everyone
in attendance seemed to enjoy the
various topics presented, which is a
credil to the outslanding speakers we
recruited, My compliments go to
Steve Rowe, YLS CLE chairman, and
Keith Norman of the state bar for put-
ting together this presentation.

Another note of appreciation goes
1o Steve Shaw and the other members
of the Birmingham Young Lawyers'
Section for their part in arranging anc
hosting the party at the Birmingham
Botanical Gardens. It provided every-
one with an enjoyable evening away
from the serious business of commit-
tee meetings and seminars.,

Everyone in our section, as well
as in the senior bar, has a great chal-
lenge in making the annual bar meel-
ing in Huntsville next year as big a
success.

In connection with a long-standing
tradition of Alabama State Bar presi-
dents, Gary Huckaby has been most

Section

gracious in allowing young lawyers to
serve on his important state bar com-
mittees and baving input in the future
of our bar, We are indebted to Gary
for allowing us these selections and
giving young lawyers across the state
the opportunity to become involved,
| have great confidence that those ap-
pointed will take their selection to
heart and serve their committees well
and with great accomplishment. The
following appointments were made
for the coming bar year:

Laura Crum, Committee on Access to
Legal Services;

joanna Ellis, Task Force on Alabama
Rules of Evidence;

James M, Anderson, Task Force on Al
termative Methods of Dispute Reso-
lution;

Siel Jackson, Task Farce to Consider
Paossible Restructuding of Alabama's
Appellate Courts;

Rebecca Bryan, Task Force on Bench
and Bar Relations:

Amy Slayden, Task Force on Citizen-
ship Education;

Marda Sydnor, Committee on Conlin-
uity, Programs and Priorities;

lohn Plunk, Committee on Correc-
tional Institutions and Procedures:

Edward Parker, LI, Ethics Education
Commiltee;

Mark Montiel, Task Force on Facill-
ties for the Alabama Stale Bar;
Paul Brantley, Future of the Profession
Commintee and Insurance Programs

Committee;

i rip Walton, 11, Task Force on tliter-
acy;

Taylor Flowers, Indigent Defense
Committea;

.
y

N. Gunler Guy
YLS President

W. Terry Travis, Task Force on the
Proposed Judicial Building;

Debra Loard, Law Day Commillee;

W. Percy Badham, 1ll, Commitiee on
Lawyer Advertising and Soliciia-
tion;

Charlie Anderson, Committee on
Lawyer Public Relations, Informa-
lion and Media Relations;

Frank B. Potts, Task Force on Legal
Education;

J. Terrell McElhaney, Cammittee on
Local Bar Activities and Services;

Jud Bryan, Milltary Law Commillee;

LaBella §, Alvis, Permanent Code
Commission;

Steve Shaw, Task Force on Post-Con-
viction Capital Representation;
Richard C. Dean, jr,, Pre-paid Legal

Services Commitiee;

Rick Kuykendall, 11, Prolessional
Economics Committes:

Tom Heflin, Jr., Task Force on Pro-
fessionalism;

Pat Harris, Committee an Substance
Abuse,

Greg McKay, Task Force on Substance
Abuse in Society; and

James T, Sasser, Unauthorized Prac-
tice of the Law Committes,

I am sure all of these well-qualified
young lawyers will be happy o assist
you if you have any guestions con-
cerning these various committees. Il

The Alabama Lawyer

289




Trucking Regulation and Exempt

by Stanley W. Foy

In many instances, trucking companies
and their intrastate activities in Alabama
are regulated by the Alabama Public Ser-
vice Commission. This article discusses
the Circumstances under which they are
regulated. Trucking companies operating
dump vehicles are highlighted, but other

operations also are addressed, The views
and opinions expressed herein are those
only of the writer, and do not necessari-
ly accurately reflect the official position
of the Alabama Public Service Comnus-
sion,

A discussion of A'abama law in this

area requires a consideration af the de-
cisions of the federal courts and the In-
terstate Commerce Commission. The
Alabama Maotor Carrier Act of 1939, Ti-
tle 37, Chapter 3, Cade of Alabarma, 1975,
is modeled after the Federal Motar Car-
rier Act of 1935, Therefore, the lederal
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ons from Regulation in Alabama

decisions are considered highly persua-
sive in Alabama in the absence of a deci-
sion by a stale court, Avery Freight Lines
v, Alabama Public Service Commission,
267 Ala. 646, 104 So.2d 705, 709 (1958);
Alabama Public Service Commission v.
ALK, Motor Lines, Inc.,, 287 Ala. 182,
249 S0.2d 838, B42 (1970). Federal sta-
tutory and administrative changes start-
ing in the late 1970s, however, removed
much of the similarity.

Regulated activity

Common and conlract carriers by
motor vehicle are regulated by the Com-
mission. Such carriers are persons whao
transport property! by motor vehicle for
compensalion, whether directly or by
lease or any other arrangement. Section
32.3:2 (6) and (7), Cade, Zirecl compen-
sation is received, for example, when
someone transports crushed stone from
Guntersville to Cullman and s paid lor
providing that transportation. Regulated
fransportation also results when a person
leases a vehicle with a driver to a con-
struction company? and is paid by the
ton for the malterials hauled from Gun-
tersville to Oneorta. Motor Carrier Rule
2(C); United States v. Drum, 368 LS. 370
{1962).

Regulated transportation also resulis
when a person buys materials at Gunters-
ville, hauls the materials to Huntsville
and sells them, and the real service pro-
vided is transporlation. Motor Carrier
Rule 2(B); Red Bal Mator Freight v. Shan-
non, 377 LS. 311 (1964), Such a "buy-
sell” operation is distinguished from ex-
empl  operations  under  37-2-4(al1)c,
Code, by the use of the “primary
business” test in Wortishek—Common
Carrfer Application, 42 MCC, 193
{194 3),

Linder Section 373-4(a)())c, Code, the
commission does not have jurisdiction
aver;

‘Motor vehicles while used In the
transpartation of property when the
owner of the vehicle is legally and reg
ularly engaged in the business of sell-
Ing such property and is the awner ane
has legal title to the motor vehicle in-
volved . . . "

This exemplion covers someone who
owns a gravel pit and delivers the mate-
rials he produces and covers the delivery
even il a fee or charge is assessed for de-
livery or transportation. [t also covers the
owner of the gravel pit when his plant is
down and he fulfills his contracts by pur-
chasing gravel from a competitor, It
would not cover the owner of a grave! pit
who, in a slack period, hauled for com-
pensation for a competitor, This hauling
or a competitor is within the literal
language of the exemption, but does net
qualily under the primary business test,
This test is:

“If the facts establish that the primary
business of an operator is the supply-
iNg o transporation for compensatiaon,
then the carrier's status §s established
though the operator may be the owner,

4t the time, of the goods transported

and may be transporting them for the

purpose of sale ., .. If, on the other
hand, the primary business of an op-
eratar is tound 1o be manutaciuring or

SO ”‘lh!'f THOAN-CArrmer COomnmwnedy I.Si -

terprise, then it must be determined

whether the motar aperations are in
hona fide furtherance of the primary
husiness or whether they are conduct-

el as a related ar secondary enterprise

with the purpase of profiting (rom the

transportation performeel. In our opin-
ion, they cannot be both” Red Ball

Motor Freight v Shannon, 177 US. &

H

The exemption in 373-4{a)()c, Code,
is not the same as the definition of a
"Private Carrier” recited at 42 MCC. 199,
Nevertheless, other “private  carriers”
would not come within the definltions
of comman andl contract carriers! There.
tore, the "primary husiness” test provides
the appropriate standard to distinguish

exempt delivery by a producer from
transportation for indirect compensation
by a carrier.

Exemptions

Once transportation of property by
motor vehicle for compensation is estaby-
lished, the exemptions in Section 37-3-4
must be considered. Opeations covered
by the exemptions are not under the jur-
isdiction of the Commission, except to
the extent enumerated in specific pravi-
sions. The exemption in Section 37%3-
Halte, Code, for delivery by producers
and merchants is discussed above,

An exemption is also provided in Sec-
tion 3Z3.4(alDb for:

“Motor virhicles for hire while opera-

ting wholly within the limits of a city

or incarporated town or within the

police urisdiction thereol, or between

Iwe ar more incorporated towns or cit-

ies whose city limits join or are conti-

guous or whase police jurisdictions

Join OF are contiguous”

Police jurisdictions extend for three
miles from cities having 6,000 or more
inhabflants and for a mile and a half from
cities having less than 6000 inhabitants,
Section 11-40-10, Code. The regional
planning commissions have maps with
the police jurisdictions shown, and the
edge of police junsdictions usually are
marked by signs,

This exemption covers delivery to a
destination municipality only if the
police jurisdiction of the destination
municipality touches the police jurisdic-
tion of the origin municipality, To illus-

Stanley W, Foy received his undergradu-
ate degree from the University of Florida
and faw degree from Cumberland School
of Law, He is an administrative law judge
on the stalf of the Alabama Public Ser-
vice Commission.
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trate, assume the police jurisdiction of
Guntersville touches the police jurisdic-
tion of Albertville, which in turn touches
the police junsdiction of Boaz, but the
Boaz and Gunlersville police jurisdic-
tions do not touch each other. In this
situation, hauling from Guniersville to
Albertville woud be exempt. Hauling
from Guntersville to Boaz, however,
would not be exempt because their po-
lice jurisdictions do not touch each other.
Distribution  Service, Inc., Informal
Docket C-4459, Oclober 19, 1981,

A more difficult guestion arises where
the police jurisdictions touch, but the
shortest highway route goes outside the
police jurisdiction of either city involved.
To illustrate, assume that the police jur
isdictions of Guntersville and  Arab
touch, but Alabama Highway 69, the
shortest route between the cities, lies in
part outside of either police jurisdiction,
The exemption for municipalities is ana-
logous 1o the Interstate Commerce Com-
missions commercial zone, and the
same interpretation should be used, il
possible. The ICC has held that cilies are
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contiguous when they have a common
border and there Is direct communica-
tion between them by motor wehicle,
Commercial Zones and Terminal
Areas—Detroit, 96 M.C.C. 709, 713714
(1965). Under this test, the exemption
would not cover service between Gune
tersville and Arab since the direct route
leaves the palice jurisdiction. Neverthe-
less, the language in the Alabama statute
is clear and without latent ambiguity, The
Legislature has not provided jurisdiction
where the police jurisdictions touch and
that would be the case in this illustration
The service would be exempt,

The next exemptinn is in the middle
of Section 37-3-3{a){l)c, and is for:

", .. motor vehicles hauling road ma-
terials and paid by the state of Ala
bama, or paid by any county ot other
political subdlivision thereol, or paid by
any contractor performing work for the
state of Alabama, or any county or
other political  subdivision  thereol,
for a distance not exceeding ity
miles; ,, "

This language clearly does not cover
roads being built by the federal govern-
ment or a federal instrumentality such as
TVA. Of course, the LS, highways and
the interstate highways are lunded most-
ly by the ilederal government, but are
built by the State Highway Department,

This exemplion is for road materials or
materials to be used in building the
roads. it does not cover ingredients of
roadd materials and, thus, would not cover
the raw materials used 10 make steel or
concrele girders for bridges. Also, it
wolld not cover the raw material hauled
to a concrele or asphalt plant that is sup-
plying their product for road construc-
tion, There is a qualification, however,

Hauling sand, gravel, bags of cement
and bags of mortar mix to a road can-
struction site would be exempt where
these materials will be mixed on-site and
used onssite, |t makes no difference
whether the materials are mixed by hand
or a machine, Likewise, If a partable
asphalt plant is set upon a road consiruce
tion site and produces plant-mixed as-
phalt solely for the road construction pro-
ject, hauling the materials or ingredients
would be exempt.

Section 37-3-4{a){1)c also comains ex-
empt commodities. The two broadest
categories are forest products (logs, fum-
ber, poles and pulpwood), and larm pro-

duce (peanuts, potatoes or any other ag-
reulural commaodity of ary kind, but not
manufactured products thereof). Fertilizer
is exempt and has been defined as any
material applied to the soil 1o aid in the
growth of plants? Finally, exemptions are
provided Tor livestock, ¢oal and coke.
There are other miscellaneous exemp-
tions provided in Section 37-3-4, such as
for United States mail and newspapers
and magazines

Regulation

If the trucking activity is regulated,
such activity is prehibited without a cer-
tificate ar permit from the commission.
Section 37-3-10(a) and Section 37-3-13,
Code, A commaon carmier {s one who
serves the general public or anyone call-
ing and requesting his service, Far a com-
mon cartier W ohtain a cettificate, it must
stibmit a wrltten application and show,
at an oral hearing, that it is properly
qualified to conduct the operatians and
that the proposed service is required by
the public convenience and necessily®
Prool of public convenience and necessi-
ty requires a showing that there is a need
for the service that is not being met by
existing carriers or that the proposed ser-
vice somehow will be superior to ex-
isting servicos® Carriers that have cer-
tificates are notified of new applications
and have the rght o prolest them?”

Public convenience and necessity 1%
usually established by testimony and
other evidence from potential users of
the proposed service? This evidence
must show some reason why the existing
services will not meet the needs of the
potential users, It is not enough 10 show
an ahstract desire for more compelition;*
occasional or isolated problems with ex-
1stlng service;' or that additional service
an occasion would be beneflcial for the
potential users,!!

Someone wishing to servie only one or
a few firms under a special, or individu-
al, written contract may anply for a per-
mil as a contract carrier. A contract car-
rier also must come 1o a hearing and es-
tablish his qualifications and also must
establish that the proposed service will
be consistent with the public interest M
To a large degree, the public interest is
decided by determining whether the pro-
posed service would merely duplicate
the service of common cartiers or harm
their service to the general public?
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If a truck line is successful and is grant-
ed a certificate or permit, then it musl
comply with the Commission’s regula-
tions. All firms must maintain proof of in-
surance coverage on the required forms
on file with the Commission.™ Commaon
carriers also have to maintaip proof of
cargo insurance coverage!)’ Common
carriers, except lor those who operate
dump vehicles exclusively, must submit
tariffs and charge anly their tariff rates®
Contract carriers must submit schedules
of minimum rates of, in sSome cases, con-
tracts!” All carriers must submit annual
reports'™ and are required to keep certain
records. The records include those on
qualifications of drivers" maintenance
and safely inspections of vehicles?® and
hours of service of drivers?' Other re-
quirements are included in the Commis-
sion's Motor Cartier Rules,

Trucks operated by the regulated car-
riers are readily identifiable because they
will have the required “lettering” on the
sides, This includes the carrier’s name
and the city where its principal place of
business is located. Motor Carrier Rule
3.22(a). In addition, carriers authorized

to conduct intrastate Alabama operations
will have the letters “APSC” preceding a
number?? Motor Carrier Rule 3.22(a) and
(€,
Conclusion

Private vehicles and other vehicles that
are not “for hire” are not regulated by the
Alabama Public Service Cammission??

UWith certain exeeptlions, passenger cartiers are also
resulated

1 Leasing of vehicles to certificated common cat-
niers and permitted contract careiens |s governed by
Motor Carrier Rule 12; See also Cape Alr Freight
v.. Uinited States, 586 F.2d 170 (10th Cir., 1978) con-
cerming "Farming Ow” prablems

! Section 37-3-2(6) and (7}, Code

* State v Hlowerwood Nursery, Inc.,, 256 Ala, 426,
55 So.2d 130 {1951)

Y Section 373-11, Code

v Purolator Courter ( orportion v, Alabama Public
Service Commissian, 514 So.2d 832, 835 (Ala
1987},

! Section 3723-10tb), Cadle

* The use of an expert withess was approved in
Alabama Public Service Commission v \Wells Famgo
Armicred Services Corparatian, 495 So.2d 42 (Ala
1%3H6)

* Puralator Courier, supra, 514 S0.2d a1 835,

U Alabama Public Service Cammission v Lane
Trueking, e, 395 So.2d 14 (Ala. 1981)

FOOTNOTES

Also, some "for hine” vehicles are within
exemnptions from the Commission's jur-
isdiction. A non-exempt trucking firm,
however, is intensively regulated in its in-
trastate activities in Alabama. Therefore,
it is Important to identify non-exempt
trucking activities and take appropriate
steps, |

" Sepvice Express, Inc. v Baggett lransportation
Company, 281 Ala, 666, 207 So.20°410, 421 (1968)

1 Section 37-313{h), Code,

" Ress Neely Express, Ine. v, Harnadliy Truck Lines,

Inc., 387 So.2d 782, 705 (1980),

4 Section 373-18(a), Code; Mator Carrler Rule 4

" |bid, 16, Sectlon 37-3-20 and Sectlon 37-3-4ic),
Coade

" Section 373-21, Code

" Section 3%-3-22, Code

" wdatar Carrler Rule 12121-=17141

0 Motor Carrier Rule 1762,

" Motor Carrler Rule 1751, el seq

4 Trucks operated by carriers autharized by the In-
terstate Commerce Cammission te conduct Inter

state aperations will display a number (ssued by
the 1CC, 49 CER, 10582

1 The Bepartment of Public Safety enforces federal 1
safety regulations on large commerchal wehlcles

Department of Public Safety Rule 760-X-16, Al

bama Admintstrative Code, Other departments of
the state have regulations that apply o speciflc ac-
tvitios of vehicles.

A construction claims case most often lsn't really
just another ‘technical issue’. It's a unique blend of
precise schedules and imprecise trade practices and
customs that become a maze to unravel. That's why
at WHI we maintain one of the largest staffs of multi-
disciplined construction claims consultants in the
country to help attorneys unravel the fact from

the fiction.

The talents of all our ‘unravelers' are available

through our office nearest you,

wagner - hohns . inglis . inc.
consultants to the construction Indusiry

812 Park Avenue = Mandeville, Loulsiana 70448
504-626-4471

* Mount Holly, NJ * Pasadena, CA

Tampa, FL *San Francisco, CA

Leawood, KS
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Committees and Task Forces
of the Alabama State Bar

Alabama State Bar President Gary C,
Huckaby has designated 30 committees
and 12 task forces, a number of which
are new, for 1988-98. President Huckaby's
appointments to the committees and task
forces for 1988-89 are:

Chairperson:
Anne W, Mitchell—Birmingham
Vice Chairperson:
Katherine Elise Moss—Huntsyille
Members:
Gary P. Wilkinson—Florence
Rebecca Shows Bryan—Montgomery
Celia ). Collins—Maobile
Gilbert B, Laden—Mobile
], David Jordan—Maobile
Gene M, Hamby, Jr—Sheffield
Carol |, Wallace—Tuscaloosa
Nancy 5 Martin—Birmingham
Sue Ann Willis—Birmingham
Kenneth W, Battles—Trussville
Merceria Ludgood—Mobile
Bennent L, Pugh—Birmingham
Nancy Lee Franklin—Birmingham
Adam M, Porter—Birmingham
Kathleen A, Collier—Birmingham
Frederick M. Garfield—Birmingham
Peter H, Williams—Pensacola, FL
Stanley Weissman—Maontgomery
Abigail P. Van Alstyne—Maontgomery
Fred Wood—Hamilton
Board of Bar Commissioners Liaison:
J. Mason Davis—Birmingham
YLS Representative:
Laura L. Crum—Monigomery
Staff Liaison:
Keith B. Norman—Montgomery
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Chairperson and Editor:

1988-89

L

Robert A, Huffaker—Montgomery

Vice Chairperson and Associate Editor:

wusan Shirock Delaola—Montgomer
S Shirock DePaola—Monigomer

Members:

Roscae O. Raberts, Jr—Huntsvllle
Champ Lyons, Jr—Mobile
fulia Smeds Stewart—Birmingham
Frank B, Potts—Florence
Benjamin T. Rowe—Mabile
Samuel M. Croshy—Bay Minelte
Robert B Dennlstan—Maohile
lsaac P. Espy—Tuscaloosa
Andrew P Campbell—Birmingham
Thomas E. Dutton—Birmingham
joseph A, Colquitt—Tuscaloosa
Gregory H, Hawley—8irmingham
W, Greg Ward—Lanen
Keith B. Norman—Montgomery
lohn |. Coleman, |r—Birmingham
Board of Bar Commissioners Liaison:
Chatles M, Crook—Montgomery
Staff Liaison and Managing Editor:
Margaret Lacey—Montgomery

v

Chairperson and Assistant Editor:
Laura A, Calloway—Montgomery
Co-Chairperson;
Frank B, Potts—Florence
Members;
Michael L. Brownfield—Fort Payne
C. Frederick Robinson—MMabile
Mary Beth Mantiply—Mahile
Lautie Newman Smith—Huntsville
Danald R, Harris—Birmingham
F. Paul Jones—Alex Cily
Edgar C. Gentle—Birmingham
Susan B, Bevill—Birmingham
Board of Bar Commissioners Liaison:
Walter F. Crownover—Tuscaloosa
Staif Liaison:
Margaret Lacey—Montgomery

Chairperson:

john E. Chason—Bay Minette
Members:

Phillip A, Laird—Jasper

A, Coleman—Decatur
staff Liaison;

Reginald T. Hamner—Montgomery

PANEL 1
Chairperson:
Wanda D. Devereaux—Montgomery
Members:
Howard A. Mandell—Mantgomery
Thamas A, Smith—Cullman
PANEL Il
Chairperson:
James lerry Wood—Montgomery
Members;
P. Richard Hartley—Greenville

Robert E, Moorer—Birmingham
PANEL I
Chairperson:

Wade H. Baxley—Dotkan
Members;

Robert W. Barr—Troy
Ravid B. Byrne, r—Montgomery
Alternates—Panels 1, 11 and 111:
John B. Scott, Jr—Monigomery
E. Ashton Hill, Hl—Mahile
Board of Bar Commissioners Liaison:
Archie T, Reeves, Jr—Selma
Staff Liaison;
Norma Jean Robbins—Maontgomery

Chairperson:
Alva C, Caine—Birmingham
Vice Chairperson:

James S, Ward—Birmingham
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Members:
Michael E. Ballard—Maobile
Charles L. Denaburg—Birmingham
I, Bruce Ables—Huntsville
I. Michael Joiner—Alabaster
Lowell Womack—Tuscaloosa
Board of Bar Commissioners Liaison:
Gorman K. jones, Jr—Shetfield
Stafl Liaison:
Reginald T. Hamner—Montgomery

Chairperson;
Thad G. Long—Birmingham
Vice Chairperson:
William E, Shian, Ir—Decatur
Members:
John D, Humber—Tuscaloosa
Winston V. Legge, Jr—Athens
Clarence L. McDorman, [r—
Birmingham
Brian Keith Copeland—Gadsden
Billie A. Tucker—Lafrayelte
Board of Bar Commissioners Liaison:
George P. Ford—Gadsden
¥YLS Represenlative:
Marda W, Sydnor—Birmingham
Staff Liaison
Reginald T, Hamner—Montgomery

Chairperson:
Ralph 1. Knowles, Jr—Tuscaloosa
Chairperson Emeritus:
lohn €, Watkins—Tuscaloosa
Vice Chairperson:
Ahigail Turner—Mobile
Members:
William J. Samiorcd-—Mt. Meigs
Mervyn Michael—Decatur
john 1. Harmon—Montgomery
Joan Yan Almen—Montgomery
loseph G, L. Marston, [ll—=Montgom-
ery
wWilliam A, Kimbrough, Jr—Mobile
). Norman Bradley, Jr—Huntsville
Neva Warren Webb—Birmingham
Eugene R, Verin—Bessemer
Leslie G. Johnsen—Flarence
Darrell L. Schloterback—Montgomery
Brenda Burns—Tuscaloosa
E. Mabry Rogers—Birmingham
lack Floyd—Gadsden
Board of Bar Commissioners Liaison:
Francis H. Hare, Jr—Birmingham

YLS Representative;
John M, Plunk—Athens
Staff Liaisom:
Keith 8. Norman—Maontgomery

tcs Equcation Commitlies
Chairperson;
Ernest L. Potter—Huntsville
Vice Chairperson:
Richard A, Thigpen—Tuscaloosa
Members:
Kirtley W, Brown—Marion
Lynn W, links, lll—Union Springs
Annetta A, Arnold—Birmingham
William B, Lloyd—Birmingham
John D. Clements—Birmingham
Fred G, Collins—Maobile
Phillip Ted Colquen—Birmingham
Dorathy F. Norwood—Monigomery
Tony 5 Hebson—Birmingham
Bobby M. Bright—Montgomery
Clarence Simmons, Jr—Gadsden
Jenelle M. Marsh—Tuscaloosa
Gail S, McCollum—0Opelika
Ex Officio:
Robert W, Norris—Montgomery
Board of Bar Commissioners Liaison;
Ollie Blan—Birmingham
YLS Representative:
Edward B, Parker, l—Montgomery
Stafi Liaisons;
Alex W, Jlackson—Montgomery
Keith B, Norman—Montgomery
Chairperson;
Alva €, Caine—Birmingham
Vice Chairperson:
Richard S, Manley—Demaopaolis
Members:
Terey [ Gillis—Fort Payne
james C. Barton, Jr—Birmingham
Henry B. Hardegree—Maontgomery
Forest Douglas Herrington—Huntsville
Reuben Cook—Tuscaloosa
Cheryl L, Price—Montgomaery
Board of Bar Commissioners Liaison:
William B. Matthews—Ozark
¥YLS Representative;
N. Gunter Guy—Montgomery
staff Liaison;
Reginald T, Hamner—Mantgomery

Chalrperson:
Vanzetta Penn McPherson—Maontgom-
ery

Vice Chairperson:
John D, Saxon—Birmingham
Members:
James T. Sasser—Maontgomery
Gordon (., Tanner—Mabile
Charles L, Sparks—Birmingham
L. Virginia McCorkle—Birmingham
Bradley R. Byrne—Mob le
Schuyler H. Richardson, i—Hunts-
ville
Grege B, Everett—Maontgomery
Stephen D. Heninger—Birmingham
Kathryn 8. Carver—Birmingham
Harold ¥. Hughston, Jr=Tuscumbia
Tim R. Wadsworth—Sulligent
Steve Emens—Tuscaloosa
Steven K. Brackin—Dothan
Board of Bar Commissioners Liaison:
Broox G. Garrett—Brewton
YLS Representative:
Paul A. Brantley—Montgomery
Staff Liaison:
Keith B. Norman—Maontgomery

Chairperson:
Dennis N. Balske—Monigomery
Yice Chairperson:
William R. Blanchard, Jr—Montgom-
ory
Members:
[Daniel R, Farnell, I—Birmingham
Eugene P. Whilt, Ir—Monlgomery
John E. Rochester—Ashland
Nancy 8. Martin—Birmingham
James E. Willlams—Maontgomery
E. Hampton Brown—Birmingham
Jamies Moffal—Athens
Rick Harris—Montgomery
LaBella Alvis—Birmingham
Scott K. Hedeen—Daothan
William L. Utsey—Butler
Board of Bar Commissioners Liaison;
George W. Royer, Jr—Huntsville
YLS Representative:
D. Taylor Flowers—Dothan
Staff Liaison:
Keith B. Norman—Maontgomery

Chairperson:

Henry Thomas Henzel—8irmingham
Vice Chairperson:

Cathy S, Wright—Birmingham
Members:

Edward 5. Sledge, lll—Mohbile

Thomas E. Ellis—Birmingham
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Marion F, Walker—Birmingham
Kathy Long Skipper—Birmingham
James R, Seale—Montgomery
Richard W, vollmer, lll—Mobile
Tazewell T. Shepard, Hl—Huntsville
William Collins Knight, Jr—Birming-
ham
Stanley O Bynum-—Birmingham
Gearge R, Copeland, Jr—Maobile
Cooper €. Thurber—Mobile
Charles H. Moses, IIl—Birmingham
J. Bentley Owens, Il—Birmingham
Karon O, Bowdre—Birmingham
Phillip Stano—Washington, D.C.
Board of Bar Commissioners Liaison:
John David Knight—Cullman
YLS Representative;
Paul A, Brantley—Montgomery
Staff Liaisons:
Reginald T. Hamner—Montgomery
Keith B. Norman—Montgomery

John F. Proctor—Scottshoro
David A. Bagwell—Maobile
Ben H. Harrls, Jr—Mabile

Chairperson:
H.E. Nix, Jr—Monlgomery
Vice Chairperson:
Fred McCallum, Jr—Birmingham
Members:
Mark E. Spear—Mobile
Walter E. McGowan—Tuskegee
Joanna 5. Ellis—Maontgomery
Michael 5. Jackson—Montgomery
Laura Crum—Montgomery
Truman Hobbs, [r—Maontgomery
Jarred O. Taylor, I—Birmingham
Alston Keith—Selma
Jim R. Ippolito, Jr—Montgomery
Brian Keith Copeland—Gadsden
Chriss H. Doss—Birmingham
Charles R, Godwin—Atmore
Scotty Colson—Birmingham
Board of Bar Commissioners Liaison:
Victor H, Lott, Jr—Mobile
YLS Representative:
Debra L. Loard—Meonlgomery
Staff Liaison:
Keith B. Norman—Montgomery

Chairperson:
Glenda G. Cachran—8irmingham

Vice Chairperson;

E. Ashton Hill—Mmoblle

Members:

Booker T. Forte, Jr—Tuscaloosa
Patricia M. Smith—Calumbiana
Judy A, Newcomb—Spanish Fort
Larry €, Odom—Lipscomb
George M, Higginbotham-—Bessemer
A. Allen Ramsey—Birmingham
Huel M. Love, Sr—Talladega
Lisa Huggins—Birmingham
Robert C. Dillon—Anniston
Goeorge K. Williams—IHuntsville
C, Paul Davis—Birmingham

T. Dwight Sloan—Birmingham
M. Clay Alspaugh—Birmingham

Board of Bar Commissioners Liaison:

John Earle Chason—Bay Minette

YLS Representative:

W. Percy Badham, (ll—Birmingham

Staff Liaison:

Alex W, Jackson—Montgomery

Chairperson:

Anthony L, Cicio—Birmingham

Vice Chairperson:

Kay K. Bains—Birmingham

Members:

John N. Pappanastos—Maontgomery
G. Rick Hall=Huntsville

Dick D. Nave, Jr—Birmingham
John H. Lavette—Birmingham
Edwin A, Strickland—Birmingham
|. Richard Hynds—Birmingham
C, Macleod Fuller—Maobhile

Joe E. Cook—Birmingham

Sandra K. Meadows—Mobile
William R. Lauten—Mobile
Charlie Andersan—Maontgoamery
Terry L. Butts—Flka

Gerald R, Paulk—5cottshero

Board of Bar Commissioners Liaison;

James S Lleyd—Birmingham

YLS Representative;

Charles L. Anderson—Montgomery

Staff Liaison:

Margaret Lacey—Monlgomery

Chairperson;

. Michae! Williams, Sr—Auburn

Vice Chairperson:

Daniel E, Morris—Anniston

Members:

Tommy R. Dobson—Sylacauga
Robert L. Gonce—Florence
Robert Shannon Paden—Bessemer
Jack Andrew Caddell, Ir—Decatur
James E. Davis, Jr—Huntsville
Phillip Laird—Jasper

lohn Frank Head—Columbiana
Terry L. Mock—Tuscumbia

Walter W, Kennedy, Ill—Oneonta
William D. Owings—Centreville
Marion Everette Wynne, Jr—Fairhope
Joel W, Ramsey—Daothan
Margaret Harels Dabbs—Jasper
Winfred N. Watson—Fort Payne
Joe C. Cassady, [r—Enterprise
Thomas G, Greaves, Jr—Mohile
Rebecca Lou Green—Red Bay
Douglas McElvy—Iluscaloosa
William 8. Pocle, [r—Demaopaolis
James E. Willlams—Montgomery

Board of Bar Commissioners Liaison;

Drayton N, James—Birmingham

Staff Liaison:

Keith B, Norman—Montgomery

Secretary, Lawyer Referral Service:

Joy Meininger—Montgomety

Chairperson;

James T. Sasser—Montgomery

Vice Chairperson:

Atley A. Kitchings—Birmingham

Members:

William H. Beck, Sr—Faorl Payne
Gearge B, Azar—Monlgomery
Walter R, Byars—Maontgomery

D, Patrick Harrls—Montgomery
John B. Givhan—Andalusia

Ferris W. Stephens—Mantgomery
W, Clark Watson—Birmingham
Edwin K. Livingston—Montgomery
Alyce Manley Spruell—Tuscaloosa
E. Hamilton Wilson, Jr—Montgomery
Rick Roberls—Washington, DC,
Michael D. Walers—Montgomery
Lanny 5. Vines—Birmingham

H. Thomas Heflin, Jr—Tyscumbia

Board of Bar Commissioners Liaison;

Richard H. Gill—Montgomery

Staff Liaison:

Keith B. Norman—Montgomery
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Chairperson;
James H. Frost—nobile
Vice Chairperson:
Loring S Jones, HH—Vestavia Hills
Members:
D. Taylor Flowers—Daothan
Robert D, Segall—Montgomery
William G, Gantt—Birmingham
Charles E, Richardson, Il—Huntsville
Paula 1. Cobia—Anniston
Wilbor J. Hust, Ir—Tuscaloosa
lohn 8, Thrower, lr—Opelika
Susan Tuggle Moguin—Huntsville
Thomas M. DiGiulian—Decatur
H. Thomas Heflin, Jr—Tuscumbia
Marona Posey—Birmingham
Ann McMahan—Birmingham
Board of Bar Commissioners Liaison:
George Higginbotham-—Bessemer
YLS Representative;
I Terrell McElheny—Birmingham
Staff Liaison:
Keith B. Norman—Monigomery

Chairperson:
William V. Neville, I,
Vice Chairperson:
0. Kyle Johnson—Montgomery
Members:
William A, Short, r—Bossemer
Albert C. Bulls, Hl—Tuskegee Instilule
james B, Clifton—Andalusia
Milton C, Davis—Tuskegee
Charles B Hollifield—Montgomery
John C, Fox—Birmingham
Robert C. Gammons—Huntsville
A, Nell Hudgers—Mobile
William B, Woaodward, Ir,
sC
Ira DeMent—Monlgomaery
Thomas F, Snoddy—Double Springs
Frank Williams, Jr—Cullman
Mitchell E. Gavin—alexander Clty
lohn W, Grimes—Birmingham
Rabert . Carlee—Anniston
Terry F. Moorer—Ft. Rucker
Lee E. Bains—Bessemer
Board of Bar Commissioners Liaison;
Lewis ). Hamner—Roanoke
YLS Representative;
Judkins M., Bryan—Mantgomery
Staff Liaisons:
Robert W, Narris—Montgomery
Reginald T. Hamnesr—Montgomery

Fufaula

Columbaa,

Chairperson:

Lewis W, Page, |r—Birmingham

Vice Chairperson:
Hugh A, Nash—Oneonta

Members:

Willlam C, Wood—Birmingham
Richard A. Thigpen—Tuscaloosa
Lynn R. Jackson—Clayton
John Joseph Smith, Jr—Birmingham
William 1, Hill, ll=Montgomery
Oliver P Head—Columbiana
lohn F. Proctor—5Scottshoro
leri Blankenship—Huntsville
Witliam B. Hairston, 11l—Birmingham
William H. Mills—Birmingham
Richard Garrett—Montgomery
Norman E. Waldrop, Jr.—Mobile
I. William Raose, Jr—8irmingham
Board of Bar Commissioners Liaison:
Timothy L, Ditlard—Birmingham
YLS Representative;
LaBeHa 5. Alvis—Birmingham
Staff Liaisons:
Alex W, Jackson—Montgomery
Tony Mclain—Montgomery

Chairperson:
Jack Wayne mMorgan—Mohile

Vice Chairperson:
Robert E. Sasser—Mongomery

Members:
Glen M. Connor—Birmingham
Craig 5. Pitman—Mobile
Herbert B, Sparks, Jr—Oneonta
William L. Chenault, Ill—Decatur
Mark E. Martin—Birmingham
E.L. Colebeck—Florence
Douglas Key—Birmingham
Reuben W. Cook—Tuscaloosa
Thomas M. Semmes—Anniston
Fd Gentle—Birmingham
Michael C. Quillen—Birmingham
Morgan Weeks—Scollshoro
Rabert Anthony Cothren—Birmingham

Board of Bar Commissioners Liaison:
Mylan R, Engel—Mobile

YLS Representative:
Richard C. Dean, Jr—Montgomery

Staff Liaison:
Keith B. Norman—Manigomery

in cases of:

(L] Estate planning

[ Estate settlement

] Marital dissolutions

[] Recapitalizations

L1 Employee stock ownership
plans

Don’t Risk A Valuation
Penalty. Introduce
Your Clients to Business
Valuation Services.

John H. Davis 111, PhD, MAI, SRPA, ASA, president of Business

Valuation Services Inc,, is the only designated ASA Business Val-

uation appraiser in Alabama. Business Valuation Services provides
consultation by the hour, appraisal reports and expert testimony

Contact John H. Davis l11, PhD, MAI, SRPA, ASA
4 Office Park Circle ® Suite 304 ® Birmingham, Alabama 35223
PO. Box 7633A * Birmingham, Alabama 35253
(205) 870-1026

(] Bankruptcy proceedings
L] Mergers or acquisitions

L] Buy-sell agreements

L1 Dissident stockholder suits
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Professional Economics Commitiee

Chairperson:
William H. Hardie, [r—Maobile

Vice Chairperson:
Daniel E, Drennen, 1l—Birmingham

Members:
James G. Henderson—Birmingham
James A, Bradford—Birmingham
Danna Wesson Smalley—Tuscaloosa
James E. Turnbach—Gadsden
David R. Arendall—Birmingham
Cheryl L. Price—Montgomery
Byron Lassiter—Fairhope
William T. Coplin, Jt—Demopaolis
Ray O. Noajin, Jr—Birmingham
Tyrane €. Means—Montgomery
Larry U. Sims—Mobile
Alan L. King—Birmingham
L. Thomas Ryan, Jr—Huntsville
Marion E. Wynne, |t—Fairhope

Board of Bar Commissioners Liaison:
lerry L. Thomlon—Hayneville

YLS Representative:
Frederick T. Kuykendall, ill—Birming-
ham

Stafl Liaison:
Keith B. Norman—Monigomery

lee an Substance Abuse
Chairperson:
Walter ). Price, Jr—=Huntsville
Vice Chairperson;
I, Michael Conaway—Dothan
Chairman Emeritus:
Val L. MeGee—Qzark
Members:
John 8 Gonas, Jr—Mohbile
Carlton Terrell Wynn, Jr—Birmingham
Albert D, Lipscomb—Bessemer
Charles ). Fleming—Maobile
James ). Thompson, Ir—Birmingham
Carolyn B, Nelson—Birmingham
Jane C. Little—Birmingham
Clarence M, 5mall, Jr—Birmingham
Caroline Wells Rinds—mobile
Board of Bar Commissioners Liaison:
Broox G. Holmes—Mohile

LOoImimin

YLS Representfative:
D. Patrick Harris—Montgomaery

Staff Liaison:
Keith B. Norman—Montgomery

Alabama State Bar Commisstoners’
Supreme Court Liaison Comimitlee
Chairperson:

W. Harold Albritton, lll—=Andalusia

Members:
Phillip E. Adams, jr—Opelika
William [. Scruggs, Jr—Fort Payne

Staff Liaison:
Reginald T. Hamner—Montgomery

Special Liaison Tax Commitlee for
Southeast Region
Chairperson:

Robert C. Walthall—8irmingham

Members:
David M. Wooldridge~Birmingham
Bruce Ely—Tuscaloosa

— —— —

An Equal Opportunity Employer

Office of the Clerk, United States District Court, Middle District Of Alabama

The Office Of The Clerk Is Now Accepting Applications For The Position Of:

Pro Se Law Clerk (temporary position—one year)
ISP Grade: 9-10-1112 starting salary per year: $22,907 to $33,218

Closing Date For Applications: September 15, 1988

Occupational Information: Pro se law clerk is a stafl pasition, hired by and reporting to the clerk of the United States District Court,
A pro se low clerk performs duties and responsibilities such as the following: Examines all prisoner petitions and complaints, in-
cluding state habeas corpus petitions, motions 1o vacate sentence and civil rights complaints, determining if they are proper for liling,
Reviews and records all correspondence relating to such petitions and complaints, Perfarms substantive screening after filing all prisoner
petitions and motions, including state habeas corpus petitions, mations to vacate sentence and civil rights complaints, and of other
pro se litigations such as social security and equal employment apportunity complaints. Drafts appropriate recommenditions and
orders for the court’s signature; reviews all complaints, petitions and pleadings that have been filed 1o determine issues involved and
basis for relief; performs research as required 1o assist the court in preparing opinions; evaluates and determines that complaints,
petitions and pleadings meet the requirements of federal and local procedural rules, form, payment of fees and service, Relurns those
documents that do not conform ta the statutes or rules, with instrdctions for necessary correction or compliance; corresponds with
petitioners and complaintants regarding procedural requirements, supplying them with appropriate forms, documents and instruc-
tions as required, Performs necessary clerlcal work 1o accomplish other duties,

Minimum Qualifications: To qualify for the position of pro se law clerk a person must be a law school graduate (or have completed
all law school studies and merely awalting conferment of degree) tor entry level equirements.

Desirable Experience: This courd s interested in an applicant who would qualify for the highest grade which would require that
person 1o be a member of the bar of a state, territorial or federal cour or general jurisdiction, The applicant must have 31 least two
yeary' specialized administration, or equivalent experience received alter graduation from law schoaol.

Submit Resume Along With Writing Sample And Law Schoaol Transcript To: Thomas T, Caver, Clerk, .5, District Court, ULS. Couri-
house, PO, Box 711, Montgomery, Alabama 36101, Phone (205) 832-7308, Names of persons applying will not be published and ap-
plications will be considered canfidential,

Applications received for this position may be consldered for any simitar vacancy which may accur within 90 days.
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nauthorized FPractice ol Law Staff Liaison: Staff Liaison:

Lommittee Keith B, Norman-—Maontgomery Keith B. Norman—Montgomery
Chairperson:
M. Dale Marsh—Enterprise Task Force on Alternative Methods lask Force to Consider Possible
Vice Chairperson: ol Dispute Resolution Restructuring of Alabama’s Appel-
B. Vaughan Drnnkard, Jr—Maobile late Courts

i A Chairperson: gy
Subcommittees Rodney A, Max—Birmingham Chairperson:

North Alabama: Vice Chalrperson: Bert S. Nettles—Maobite
Ig.;irt:v Ables—I Iumt..wllv Pamela Willis Baschab—Elberta Vice Chairperson: :
A, Walson, Jr—Hunisville L. Tennent Loe, II—MHuntsville
lames D, Hughston—Tuscumbia Members: Members:
Braxton A, Ashe—Tuscumbia Paul 5. Conger, lr_""T"_"““'lI“U‘“’ Ioe Phelps—Montgomery
North Central Alabama: Anne I"““? Parker—Ozark Patrick W, Richardson—Funtsville
William H. Kennedy—Tuscaloosa Lynn erl!I—Pt-"lnmp,nmvry fames Edward Tease—Florence
Milton E. Barker, Jr—Birmingham Jerrilee "’mhﬂ,""f'I'h"“w,*“" lohn V. Denson, l=Opelika
Betty C. Love—Talladega Jac q_ul.'fyn E. Shaia— ,anmﬂ},““" Edward N, Sciuggs—Guntersville
lohn M. Galese—Birmingham R"h_"” R, Roper, M'”"',M”,b”e W. Michael Atchison—Birmingham
Middle Alabama; Judson E. Tomlin, jr—Birmingham Gearge P. Ford—Gadsden

Ralph Michael Ralford—Phenix City William R, Willard—Gadsden Jere L. Beasley—Montgomery

W. Harold Albritten, IV—Andalusia Lynda HV'”] 'M””,I“”_'m"w Robert D. Segall—Montgomery

Hoyt W, Hill=Opelika John L. Quinn—Birmingham Sam Beatty: thtgmrwry

Fred W Tyson—Montgomaery J'_ Noah F.I'"“‘f['r_}'}"”ﬂ' T”“.‘“"””"’" Michael D, Waters—Montgomery
South Alabama: Cregory S, (..u-qmnnn Gadsden William C. Carn, Il—Dothan

James H, Griggs—Maobile Robert W, Bradford, Jr—Montgomery Larry Fl. Keener—Gadsden

John N. Leach—Maobile Board of Bar Commissioners Liaison; L. Vastine Stabler, Jr—Birmingham

Michael Jack Harbin—Prichard AJ. Coleman—Decatur L. Burton Barnes, lll—Rirmingham
Board of Bar Commissioners Liaison: YLS Representative; Warren B, Lightfoot—Birmingham

Rufus R. Smith, Ir—Dothan James H. Andersnr—Maontgomery Fournier J, Gale, lll—Bimingham

YLS Representative:
lames T, Sasser—Montgomery
Staff Liaison:

Robert W, Norris—Monigomery Iﬂll
L= Kenneth H. Wells & Associates, Inc.

Etructured Settlement Specialists

William N. Clark—Birmingham " ¥
personal service
Members:
Henry |, Frohsin—Birmingham

Chairperson: Providing rapid, expert,
Vice Chairperson:

Jesse R, Brooks, Jr—Huntsville &

when it counts. ..

Joseph A, Colguitt—Tuscaloosa $

John H. Wilkerson, Jr.—Montgomery quality structured settlements.

Gordon Q. Tanner—Maobile

Orrin K, Ames, lHl—Mobtle

Our free services are unmatched in the industry:

Richard B. Garrett—Montgomery e annuity quotations in writing within 24 hours
Walter |, Sears, Ill—Birmingham e personal assistance at settlement conferences
Eleanor 1. Brooks—Montgomery e coordination and completion of settlement documents
James T. Gullege—Opelika e in-depth seminars for your staft
Deborah |. Long—Birmingham

R '
CPOHIN Y REGIONAL OFFICES NATIONWIDE
BT W EA=CH0nN BIRMINGHAM OFFICE - GREGORY HOBINSON

- s Thlals . TCE = GREG L

Board of Bar Cnmmihbltlncn Liaison: 2 Metroplex Deive =Suite 1L+ Bemingham, AL+ AS 3R

John A, Owens—Tuscaloosa 205 =HTD 1094

YLS Representative: CORPORATE HEADQUANRTERS

Sl o Denver, Coloerado
- ) ¥
Joana §. Elli Montgomery £+ ROND= 4%4 s4 098
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David L. Ashford—Birmingham
I.L. Chestnut, Jr—5clma
Phyllis 5. Neshit—Bay Minette
William M. Bowen, Ir—Montgomery
David M, Enslen—Fayelte
Board of Bar Commissioners Liaison:
Gorman R, Janes, Jr—Sheffield
YLS Representative:
Sidney W. Jackson, lll—Mabile
Staff Liaison:
Keith B. Norman—Montgomery

» | ¥ |
Ce On Dencn and par Kela

Chairperson:

Thomas 5, Lawson, [r—Monigomery
Vice Chairperson:

David A, Rains—Fort Payne
Members:

Clark . Fine—Birmingham

Mary Beth Mantiply—Mohile

Samuel H, Monk, ll—Anniston

Robert 5, Edington—Maobile

loe H, Calvin, lll—Birmingham

Edward B, Parker, ll—Monlgomery

Robert E. Cramer, [r—Huntsville

Clifford Lee Reeves—Birmingham
Board of Bar Commissioners Liaison:

Lynn Robertson jackson—Clayton
YLS Representative:

Rebecca Shows Bryan—Montgomery
Staff Liaisom:

Reginald T. Hamner—Montgomery

Chairperson:
Chris 5. Chrisl—Birmingham
Vice Chairperson:
Michael L, Odom—Montgomery
Members:
Frank 5. James, llI=Tuscaloosa
Carney H. Robbs—Birmingham
Walter Franklin McArdle—Mobile
H. Coleman Burton—Huntsville
Penny Davis—Tuscaloosa
Charles Freeman—Tuscaloosa
Timothy H, Nunnally—Florence
Herman Thomas—Mobile
James E. Cox—Auburn
Charles R, Johanson, Il—Birmingham
Kathy Jean Moore—Bessemer
Charles C. Elliott—Birmingham
David R, Peeler—Maobile
Board of Bar Commissioners Liaison;
H, Wayne Love—Anniston
YLS Representative:
Amy A, Slayden—Huntsville

Staff Liaison:
Keith B, Norman—Maontgomery

lask Force on Facihties for the

MADAIMA 2

Chairperson:

William B. Haipston, Jr—Birmingham

Vice Chairperson:
Harold Albritton—Andalusia
Members:
Charles B. Mixon, Jr—Mobile
Oakley W. Mellon, Jr—=Montgomery
Alva C. Calne—Birmingham
William D, Scruggs, Jr—Forl Payne
Lynn R. lackson—Clayton
Ben H, Harris, Jr—Mabile
Howard A, Green—Dothan
Maorrls Dess—Montgomery
Ex Officio:
Gary C. Huckaby—Funtsville
John B. Scatt, jr—Montgomery
Board of Bar Commissioners Liaison:
James R, Seale—Montgomery
YLS Representative:
Mark G, Montiel—Maontgomery
Staff Liaisons:
Reginald T. Hamner—Montgomety
Keith B, Norman—Montgomery

Chairperson:
Jack Drake—Tuscaloosa
Vice Chairperson:
Hollinger F. Barnard—Birmingham
Members;
james V. Roberts, J—Mobile
lncqueline M, McCaonaha—Mobile
Inger M, Sjostrom—Birmingham
1. Ronald Boyd—Birmingham
Juhn E. Ott—Birmingham
Thomas H. Figures—Mohile
Mary W. Burge—Birmingham
Ernestine Sapp—Tluskegee
Mary Ann Stackhouse—Gadsden
Lee C. Bradley, Jr—Blrmingham
Michael Miskowiec—Dothan
Marcel Black—Tuscumbia
Frank Angarola—Huntsville
lynne B. Kitchens—Mantgamery
Woody Sanderson—Huntsville
Patrick W. Richardson—Huntsville
Patrick #. Graves, Jr—Hunlsville
Richard N. Meadows—Montgomery
Board of Bar Commissioners Liaison:
michael L, Edwards—Birmingham
YLS Representative:
William O, Walton, 11—=0Opelika

Staii Liaison:
Keith B, Norman—Monlgomery

1sk Force on the Proposs d Juchcial
utlcing
Chairperson:
Maury I3 Smith—Maontgomery
Vice Chairperson:
(. Sage Lyons—Mabile
Members;
Robert M. Hill, Jr=Florence
Fred D, Gray—Tuskegee
| Lister Hubbard—Montgomery
Judith & Crittenden—Eirmingham
Charles B, Arendall—Maobile
Thomas N. Carruthers—Birmingham
William H. Albritton, ll—Andalusia
Robert E. Steiner, lll—Motitgomery
Ex Officio:
lohn A, Caddell—Decatur
Board of Bar Commissioners Liaison;
Oliver P Head—Columbiana
YLS Representative:
W. Terry Travis—Montgomery
Staff Liaison:
Keith B, Norman—Monigomery

sk Force on Judicial Selection
Chairperson:
L. Drew Redden—Birmingham
Vice Chairperson:
David A. Bagwell—Mobile
Reporter:
Charles D, Cole—Blrmingham
Members:
DRavicl R, Boyd—Montgomery
lames C. Barton, St—HRirmingham
Richard F. Ogle—Birmingham
Robert P Denniston—Maobile
Caral Sue Nelson—Birmingham
Cexter C. Hobbs—Montgomery
John N, Bryan, Jre—RBirmingham
Norbore C, Stane, [r—Bay Minette
James K. Baker—Birmingham
James R, Sturdivant—Huntsville
Fred [ Gray—Tuskegee
Jahn David Snodgrass—Huntsville
Oakley W. Melton, Jr—Maontgomery
Belle M. Stoddard—8irmingham
Delores R. Boyd—Montgomery
Michael A. Figures—Maobile
C. Neal Pope—Phenix City
james L. Klinefelter—Anniston
L.E, Gosa—Vernon
lulian D, Butler—Huntsville
Board of Bar Commissioners Liaison:
Richard 5 Manley—Demopolis
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YLS Representative:

N. Gunter Guy—Montgomery
Staff Liaison:

Keith B. Norman—Montgomery

Chairperson:

Robert MeDavid Smith—Birmingham

Vice Chairperson:
Eric L, Carlton—Birmingham
Members:
Annette C, Dodd—Birmingham
Gary E. Davis—Centre
William }. Bryamt—Birmingham
Howard M, Belser, Jr—Decatur
Delores R, Bovil—Montgomery
Jatricia A, Davis—Mobile
Wendell W, Mitchell—Luverne
Board of 8ar Commissioners Liaison:
Thomas Coleman—Birmingham
YLS Representative:
Frank B. Potls—Florence
Staff Liaison:
Reginald T. Hamner—Monigamery

Chairperson:
Albent Brewer—Birmingham
Vice Chairperson:
Dennis Balske—Maontgomery
Members:
L. Murray Alley—Birmingham
David A. Bagwell—Mobile
John M. Bolton—Montgomery
Walter R. Byars, Jr—Montgomery
Willtam N, Clark—Birmingham
Frank 5 James, lllTuscaloosa
James L, North—Birmingham
Richard T, Dorman—Mobile
Paul W. Greene—Huntsville
Board of Bar Commissioners Liaison;
Phillip E. Adams—Opelika
Y15 Representative:
Stephen W, Shaw—Birmingham
Staff Liaison:
Keith B. Norman—Montgomery

Chairperson:

Norborne C. Stone, Jr—Bay Minette
Vice Chairperson:

P Richard Hartley—Greenville
Menibers;

Corman R, Jones—Sheffield

Claire A, Black—Tuscaloosa

Alva €, Caine—Birmingham

Henry C. Chappell, Jr—Montgomery

The Alabama Lawyer

Edwin ). Curran, Jr—Mobile
I Mason Davis, Jr—Birmingham
William B, Hairston, Jr—Birmingham
Mathaniel Hanstord—=Tuscaloosa
loseph F Johnston—Birmingham
Richard M. Jordan—Montgomery
M. Dale Marsh—Enterprise
H. Dwight Mclnish-—Dothan
Edmon H. McKinley—Thomasville
Robert T Meadows, Hl—Opelika
Jon H. Moores—Decatur
Yetta G, Samnford, Ir—Opellka
Winifred N, Watson—Fort Payne
Parham Williams—Birmingham
A, Hugh Maddox—Montigomery
Board of Bar Commissioners Liaison:
Harold Albritton—Andalusia
YLS Representative;
H, Thomas Heflin, Je—<Tuscumbia
Staff Liaisons:
Reginald T, Hamner—Montgomery
Keith B. Norman—Montgomery

Chairperson:
Charles ). Fleming—Mobile

Vice Chairperson:
R. Emmett Poundstone, | l—Montgom-
ery
Members:
Joanne E. Boyd—Birmingham
Beverly Ann Lipton—Maontgomery
Herbie Brewer—Jaspor
Michael L. Lucas—Birmingham
EJ. McArthur—Monigomery
Edwin E. Humphreys—Birmingham
tee B, Oshborn—Florence
Thomas L. Rountree—Auburm
Robert F. Tweedy—Decatur
Patricia E. Shaner—Montgomery
Kenneth H. Looney—Scottsboro
Michael lack Harbin—Prichard
Sue E. Willlamson—Birmingham
Anthany A, Joseph—Birmingham
Debra P Hackett—Monigomaery
Board of Bar Commissloners Liaison:
Phillip A, Laird—Jaspen
YLS Representative:
Gregory L. McKay—Birmingham
Staff Liaison:
Keith B. Norman—Maonlgomery

LAWSEARCH
SOUTH

1L.LOIS OAKLEY
ATTORNEY AT LAW

ATLANTA'S ® & & LEGAL RECRUITER

Highest Rating In 1988 American
Lawyer Survey of Legal Recruiters

‘“Lois Is far and away the
best legal recruiter in the

business.”

Hiring Partner,
Major Atlanta Firm

““As a fellow lawyer, Lois
understands what it’s all
about.”

Recently placed
third year assoclate

300 CaLLERIA PARrway o Suite 400 & ArpanTa, Georcla 30339
(404) 851-9177
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in?

The Alabama Law Institute re-elected the following of-
ficers and executive committee at its annual meeting: Pres-
ident, Oakley Melton, Montgomery; Vice president, Jim
Campbell, Anniston; Secretary, Bob McCurley; and exec-
utive committee, George Maynard, Birmingham; Rick
Manley, Demopolis; Yetta Samford, Opelika; Ryan DeGraf-
fenried, Tuscaloosa; and C.C. Torhert, Jr, Montgomery,

The Institute was created by statute as a legislative
agency In 1967 and began operations in October 1969.
The key purpose of the Institute is stated succinctly in Ala.
Code § 29-8-4 as Tollows; “to promaote and encourage the
clarification and simplification of the law of Alabama to
secure the better administration of justice and to carry on
scholarly legal research and scientific legal work!”

The Legislature chose 1o establish an institute comprised
of a small staff but one which would draw from the legal
expertise ol the law schools and the volunteer assistance
of practicing lawyers and judges, This legislative agency,
although located In the statessupported law school, would
be responsive to the Legislature rather than to the state
university, as it is in many other states, The Legislature del-
egated the governance of the Institute to a council com-
prised of representatives from each branch of government,
law schools and elected practicing attorneys. There is a
broad base of support and legal expertise represented in
its membership of 150 lawyers and judges who serve for
sixyear terms, In the two decades that have followed, the
Legislature has enacted the lollowing major code revisions
drafted by the Institute:

1. Redemption of Real Property

2. Uniform Guardianship and Protective Proceedings
Act

. Deed In Lieu of Foreclosure

. Trade Secrets

Uniform Transfer to Minors

Uniform Endorsement of Foreign Judgments Act

Eminent Domain Code

Nonprofit Carporation Act

9. Revised Limiled Partnership Acl

10, Professional Corporation Act

11, Probate Cocde

12. Administrative Procedure Act

13, Revised Article 9, Uniform Commercial Code

D NG s W

Legislative Wrap-up

by Robert L, McCurley, Jr.

14. Business Corporation Acl
15. Banking Code

16, Rules of the Road

|7, Criminal Code

Presently under consideration by Institute committees
are the following revisions: adoptions, probate procedure,
securities, condominium law, fraudulent translers, trust
powers, criminal procedure and evidence.

During a legislative session the Institute pravides the
Senate and Haouse Judiciary committees with legal assis-
tance to review pending legislation,

The Alabama Law Institute generally studies major areas
of law for a comprehensive revision of a subject and leaves
to the Legislative Reference Service the other thousands
of bills that are riviewed annually dealing with budgeting
concerns, local legislation, etc.

Before adopting a subject for review the Institute must:
(1) determine the matter to be of sufficient legal impor-
tance: (2 secure a legal scholar whao is available to under
take the chief drafting responsibility; and (3) select a com-
mittee of experts to review the drafts. The [nstitute is hesi-
tan! to allow itsell o become invalved in decisive policy
issues that, although may need legal expertise, often are
caught up in emotional fervor, Furthermore, the Inslitute,
which operates with volunteers, is not constructed to
handle “instant” issues but refers them to the Legislative
Reference Service which employs a full-time legal staff.

Robert L. MceCurlay, Jr, 15 the
diractor of the Alabama Law
institute at the University of
Alabama. He received his
undergraduate and faw do
grees from the University
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Recent Decisions of the
Supreme Court of Alabama—
Civil

Civil procedure., . .

rule 32(a)(3) does not provide

for discovery depositions

Fx Parter Coots, etc, {In Re: Coots
v, Coots, 22 ABR 2378 (june 17
1988)—In this medical malpractice ac-
tion, plaintil alleged that defendant
negligently treated Sheila Coots, Dur-
ing discovery, defendants noticed the
deposition of one of the plaintiffs’ ex-
pert medical witnesses, Just prior to
the deposition, the defendants an-
nounced thal this was a discovery
deposition, Plaintifts’ allorney disa-
greed, and over detendants’ objec-
tion, the deposition was taken and the
plaintiffs’ attomey ehcited substantive
evidence to be used at trial, Defend-
ants’ attorney maintained that he was
denied the opportunity to discover the
witness's qualifications and opinions;
that he was denied information need-
od 1o cross-examine the doctor; and,
that plaintiffs’ attorney had falled to
notily him in advance that he intend-
ed 1o take a trial deposition, The court
granted defendants’ motion to prohib-
it the plaintiffs’ use of the deposition
at trial. Plaintifts appealed.

B

]
(! H
LA LR

In a case of first impression in Ala-
bama, the supreme court held that
Rule 32(a)(3}, A.R.Civ.P. does nol pro-
vide for discovery depositions, and
that il the party offering the deposition
for use al trial can meet one of the
conditions enumerated in the rule, the
deposition is freely admissible and
may be used by any party for any pur-
pose, The supreme cournt also stated
that Rule 26(b), A.RCiv.P, entilled a
party to use interrogatories to identify
expert wiltnesses and their opinions to
adequately prepare for cross-examina-
tion. The courl also stated that there
is 0o rule requiring an opposing par-
ty 10 provide the party who noticed
the deposition of the scope of his
examination at deposition.

Recent

Decisions

by John M. Milling, Ir.,
and David B, Byrne, |r.

Civil procedure . .,

trial court has discretion to con-

sider new legal arguments in

post-judgment motions

Green Tree Acceplance, tne. v. Bla-
lock, 22 ABR 1991 (April 29, 1988)—
Blalock, an Alabama resident, entered
into a contract in Alabama to pur-
chase a mobile home from Furr Mo-
bile Home Sales, Inc,, a foreign cor-
poration, nol quahfied to do business
in Alabama. The home needed exten-
sive repairs, and Furr also agreed 10
o the repair work, Green Tree, the
financing company, qualified in Ala-
bama, purchased the agreement. Fuer
delivered the house o Blalock and
started repairs. Blalock began making
pavments, Furr ceased repairs, and

John M. Milling,
Jr., is a member of
the firm of Hill,
Hill, Carter, Fran-
co, Cole & Black in
Montgomery, He
fs a graduate of Spring Hill College
and the University of Alabama School
of Law. Milling covers the civil portion
ol the decisions

David B. Byme, Ir.,
i5 a graduate of the
University of Ala-
bama, where he
received hoth his
undergracluate and
law degrees, He is a member of the
Mantgomery firm of Robison & Belser
and covers the criminal portion of the
decisions.
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Blalock stopped making payments,
CGreen Tree sued to recover the mabhile
home, Blalock filed a motion for sum-
mary judgment arguing that Furr was not
qualified to do business in Alabama,
and, therefore, could not sue because of
B10-2A-247(a), Ala. Code 1975, and thal
Green Tree, its assignee, was subject to
the same defense, Green Tree filed a mo-
tion for summary judgpment and argued
that It was a holder in due course and
not subject to that defense. The trial court
granted Blalock’s motion and denied
Green Tree's motion, Green Tree filed a
post-judgment motion for reconsidera-
ticn and rehearing and argued for the lirst
time that Furr was engaged 1n interstale,
rather than intrastate, commerce, and
theretore exempt Trom the qualification
statute, Green Tree's motion was denied,
In a case of first impression in Ala-
bama, the supreme courl was asked to
determine whether a new legal argument
in 4 post-judgment motion is imely, The
court concluded that a trial court has
discretion 1o consider a new legal argu-
ment in a post-judgment motion, but it
is not required 10 do so, The supreme
court will reverse only if the trial coun
abuses that discretion, Green Tree offered
no reasan lor its failure 1o raise the argu-
ment prior to the p{]SI-}U(lRIﬂt’Hl maotion.
The supreme court also stated that the
evidence indicated that the Furr contract
was intrastate commerce and Green
Tree's complaint was premised on the ex-
istence of the contract, and, therefore,
§10-2A-247(a) precluded recovery.

Contracts .. . .

doctrine of anticipatory breach in-

applicable in unilateral or install-

menl contracts

Rosenfeld v, City Paper, 22 ABR 2107
iMay 13, 1988)—Rosenfeld signed a
promissory note which provided for five
annual installments, He failed to make
the first two installments, and the trial
court granted City Paper Company a
judgment in the full amount of the note,
plus interest and attorney’s lees. The note
did not contain an acceleration clause,
City Paper asked the supreme court 1o
apply the doctrine of anticipatory breach
as an exception 1o the general rule of
non-acceleration when there is no ac-
celeration clause, The court refused Ci-
ty Paper Company’s request because the

104

contract was a unifateral contract involw
ing the payment of money.

The supreme court noted that the ma-
jority of jurisdictions have not applied the
“anticipatory breach doctrine” to uni-
lateral or installment payment contracts
for payment of money. The rationale is
that in a bllateral contract “anticipatory
breach” has a field of operation because
the non-detaulting party remalins liable
for certain obligations notwithstanding
the other party's breach. To require the
non-defaulting party to continue the dis
charge of his comtractual obligations
when there is an unequivocal repudia-
tion of the contract by the defaulting par-
ty is senseless, However, in a unilateral
contract, once the promisee has ('llmj)l(‘!-
ed his pant of the contract and the pro-
misor's obligation is confined 1o payment
by installments, the doctrine of anticipa-
tory breach has no field of operation and
a courl will not intercede 16 rescue the
promisee in the absence of an accelera-
tion clause,

Torts . . .
visitor does not attain invitee
status merely by being an eco-
nomic benefit to landowner
Raney v. Downs Ins. Agency, 22 ABR
2040 (June 5, 1988)—The plaintifts, a
minor and her mother, sued defendants
for an injury to Raney which occurred
when she ingested some lve which she
found on the bottom shell of delendants’
bathroom cabimet, Plamntiff tound the
npen container of lye and mistook it for
sugtar. Detendants had hired the mother
to clean their offices on weekends while
the office was closed, and plaintiff often
accompanied her mather and occasion-
ally would help. Defendants did nol
know Raney went with her mother when
she cleaned thetr offices. Plaintiffs sued
on theories of negligence, wantonness
and dangerous instrumentality.

Summary judgment was entered in fa-
vor of defendants, and plaintifis appealed.

The supreme court was asked to deter-
mine whether plaintiff was an “inviteg”
by being on the premises helping her
mother who was doing work for the land-
owner or occupier. The court held that
she was not an invilee because the de-
fendants did not know that she was in

their offices. The court acknowledged
that Alabama applies the “economic in-
terest” test in determining whether an in-
jured plaintiff is an invitee and recog-
nizes that the defendants may have re-
ceived some economic benefit from her
help.

However, the courl noted that the na-
ture of the invitee's status is also based
upon knowledge, either actual or con-
structive, on the part of the occupier of
the premises that the visitor is on the
premises, Because Raney is the licensee
or trespasser, defendants only owe the
duty not to wantonly or intentionally in-
jure her. The court found no evidence of
wantanness because defendants did not
know plaintiff was in their offices.

The court also concluded that defend-
ants were nod liable under the dangerous
nstrumentality doctrine because plain-
tift did nat enter the premises in response
to her attraction to the lye, and defend-
ants could not reasonably foresee that a
small child would get into their bath-
ronm when their offices were closed and
locked,

Torts . . .

E.1. du Pont de Nemours and Com-

pany doctrine rejected

McFadden v Ten-f Corp, 22 ABR 2231
(May 27, 1988)—The question before the
court was whether o lollow the 30year-
old rule announced in El du Pont de
Nemaours and Company v. Kissinger, 259
F2d 41 (5th Cir. 1958) That case con-
strued Alabama law, and the federal
court held that under Alabama law a
contractor is insulated from liability to
third persans il the owner has accepted
the contractors’ completed construction
prior to the plaintifls accident, The
supreme court declined to follow duPont
and agreed with the reasoning of ap-
pellate courts in Hlinois and New Jersey,

The Hlinois court stated that a contrac-
tor is justified in relying upon plans and
specifications unless thev are so appar-
ently detective or obviously dangerous
that no competent contractor would fol-
low them. Therefore, Alabama lollows
the majority of jurisdictions which have
adopted the rules extending Hability to
the contractors lollowing acceptance of
their work by the owner when a third
party Is injured by the contractor’s
negligence,
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UEL. ..

section 7-9-310(1) construed

Beverly Bank of Chicago v. Little, 22
ABR 2188 (May 20, 198B)—In 1983,
Beverly Bank loaned Little money and
took a security interest in Little's airnlane.
in 1984, Little leased his airplane to Con-
dor and the lease required Condor to
maintain and repair the airplane for
which Condor would be reimbursed at
a set rate, Condor subcontracted the
repair work to a third party. Eventuaily,
Little defaulied on the loan, and Beverly
Bank instituted seizure procedures, After
a hearing, the cournt found that Condor
had a mechanic’s lien on the airplane
and dissolved the writ of seizure. Bever-
ly Bank appealed, contending that Con-
dor only had & common law possessary
mechanic’s lien for work that Condaor's
own malntenance personnel actually
performed and not for subcontracted
work.

The supreme court recognized that
§7.9-310N, Ala. Code 1975, affords a
common law possessory lien which has
priorily over a prior perfected security in-
terast, In a case of initial impression in
Alahama, the court also held that in in-
stances where ong is required to main-
lain a vehicle, pursuant to a pre-existing
lease agreement, a common law posses-
sory lien extends 1o work subcontracted
to others In furtherance of that repair
obligation,

Recent Decisions of the
Supreme Court of Alabama—
Criminal

Enhanced punishment subsequent to
successful appeal

Smith v. State, 22 ABR 1807 (April 8,
1988)—The Alabama Supreme Court
granted Smith's petition for cert in order
to review the court of criminal appeals’
judgment affirming a sentence which en-
hanced Smiths sentence for burglary
from 30 years 1o life imprisonment. Jus
tice Jones, writing for a six-do-three ma-
jority, reversed and remanded as to the
enhanced sentence for burglary.

Justice Jones stated, “It is clear that the
tral judge increased the petitioners
sentence because of his subjective abser-
vations and not because of any objective
evidence of events subsequent 1o the
petitioner’s lirst conviction, We adopt the
language from Rice v. Simpson, 274
FSupp. 116 (M.D.Ala. 1967), aflirmed,
396 F.2d 499 {5th Cir. 1968), as the ap-
plicable rule in Alabama: There can be
No INCrease in a sentence in a criminal
case after the sentence is imposed . .. To
deny such protection o convicted crim-
inals who elect 1o exercise thetr post-
conviction remedies and do so success-
fully Is unfair discrimination and does
nothing except to serve to limil the use
ol posl-conwviction proceedings in the

Alabama State Courls by prisoners, it
denies the prisaner the protection of his
ariginal sentence as a condition 1o the
right of his appealing his conviction or
exercising his post-convictions reme-
dies’"

Any statement made to police re-
quires disclosure under temporary
rule 18.8

Motley v, State, 22 ABR 1829 (April 8,
1988)—Motley was charged with killing
Quinton McCaster, At trial, he asserted
seli-defense, claiming that he had to kill
McCaster because McCaster had  at-
tacked him with a knife. A few months
before the confrontation that resulted in
McCaster's death, McCaster had stabbed
Motley with a knife, Following the incl-
dent, Motley signed the following
stalement;

"Maving been advised by Cpl, Ham-
ner, an investigator(s) of the Montgom-
ery Police Department, that evidence
indicates that Quinton McCasler com-
mitted the offense noted on the ornigi-
nal repont, | do hereby advise officers
of the Montgomery Police Depanment
that | do not wish 1o pursue the prose-
cution of Quinton McCaster for this ol
ferse”

Prior 1o 1rial, Motley, through his at-
tarney, made a discovery motion asking
for any wrltten statements that the de-
fendant had made to the police aned of
which the district attorney was aware,
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The trial court granted the defendant’s
motion based on Rule 181, Alabama
Rules of Criminal Procedure. The district
attorney lalled, however, to comply with
the discovery aider and did not provide
Motley with the statement given subse-
quent 1o the fisst incident, At trial, the
district attorney attempted to introduce
the statement into evidence apparently
ior impeachment purpases, The defense
objected unsuccessiully and the trial
cowrt permitted the petitioner’s statement
into evidence,

The supreme count reversed in a per
curiam opinion. The court nated that
Rule 18.) explicitly mandates that such
a statement be disclosed to the defend-
ant upon his motion: because the state-
ment was not disclosed, its admission
was in violation of the rule and required
reversal,

The supreme courl rejected the state’s
argument that the district altorney was
not required o disclose the slatement
because il was not made to the palice
in connection with the offense with
which the accused was charged, The
court rejected the argument stating,
“ ... However, the rule does not require
that the staterments have been made to
the police in connection with the offense
charged. The district atlorney was uncder
a continuing duty 1o disclose the infor-
mation requested by the petitioner, Rule
18.3, Alabama Rules of Criminal Proce-
dure, and the statement in question
should have been provided to the peti-
tionet so that defense counsel could con-
sider it in the preparation of his defense!”

Promise to contact district attorney
constitutes unlawful inducement to
confess

State v. Weeks, 22 ABR 1872 (April 15,
1988)—0n February 28, 1985, investiga-
tors from the Baldwin County Sheriff's
Department went to Weeks' home to ex-
ecute a search warrant, During the
course of the search, one of the officers
uncovered a small amount of marijuana
In a Smith & Wesson stainless steel 38
revolver, The serial number had been
ground off the gun, and the detectives
suspected that it had been stolen,

Detective Monley took Weeks to the
front of his residence and read him his
Miranda rights, Monley told Weeks that
he was not under arrest but that he
wanted to ask him some questions aboul
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the gun. During the advisement of the
rights, Monley told Weeks that, “[He]
wanled his cooperation in this matter
and that If he confessed to his part in the
burglary, he [Manley] would make il
known to the district attorney”

Alter the detective read the Miranda
card and encouraged Weeks' coopera-
lion, Weeks explained how he acquired
the gun. He advised the officer that he
had not stalen it but had purchased il
from a friend, Weeks further admitted
that he knew the serial number had been
ground off when he bought the gun,
Alter this discussion, the detective en-
couraged Weeks to make a written state-
ment again promising him that he would
conlact the district atorney on his behali
if Weeks would pravide such informa
tion.

The supreme court granted cert to
determine whether the officer's promise
to contact the district attorney negated
the voluntariness of the inculpatory state-
ment. The supreme courl, speaking
through Justice Almon, reversed. "Extra-
jucicial confessions are prima facie in-
voluntary and inadmissible, and the bur-
den is on the State 1o prove that the con-
lession was made voluntanly”

The supreme court's decision turned
on the facl that the arresting officer had
offered to “give something tavorable 1o
him if he [Weeks] would help” just prior
to eliciting the inculpatory statement,
The court reasoned that where a suspect
1s subjected to custodial questioning re-
garding alleged criminal activity, such an
express promise would necessartly en-
gender a hope of favar in the suspect's
mind, Because the statement was not vol-
untarily given, it should have heen ex-
cluded from the consideration of the jury,
Accordingly, the state failed to carry its
burden to prove volunlariness,

Recent Decisions of the
Supreme Courl of the United
States

No expectation of privacy in garbage
can

California v. Greenwood, Case No,
B6-684, 56 US W 4409 (May 16,
1988}— Do police need a search warrant
before searching the garbage someone
caves al curbside for collectiont The
Supreme Court, In a six-lo-twe decislon,

said no, Acting en information indicating
that Greenwood might be engaged in
narcotics trafficking, the Laguna Beach
Police Department, on two occasions,
examined Greenwood's garbage bags left
on the curb In front of his house, A
search of the trash bags contents indicat-
ed narcotic use. The police obtained war-
rants 1o search Greenwood's house and
discovered controlled substances during
the search, On motion to suppress, the
state trial judge held that the warrantless
search of Greenwood's trash violated the
Fourth Amendment and the California
Canstitution, The Callfornia Appellate
Coutts affirmed.

On cert, the Supreme Courl reversed
and held that the Fourth Amendment did
not prohibit the warrantless search and
seizure of garbage left for collection oul-
side the curtilage of a home, Justice
White, writing for the majority, said peo-
ple have no reasonable expectation of
privacy in discarded trash. “It is comman
knowledge that plastic garbage bags left
on or al the side of a public street are
reaclily accessible to animals, children,
scavengers, snoops and other members
of the public,” he wrate, “The police can-
not reasonably be expected to avert their
eyes from evidence of criminal activity
that could have been ahserved by any
member of the public”

Justices Brennan and Marshall joined
in a stinging dissent as follows:

"Scrutiny of another's trash is contrary
to commonly accepted notions of ci-
vilizeel behavior | suspect, therefore,
that members of our society will be
shocked to learn that the Coun, the ul-
timate guarantor of liberty, deems un-
reasonable our especiation that the
aspects of our private lives that are con-
cealed safely in a trash hag will not
became public,

L Acsearch of irash, like a search
af the bedroom, can elate intimate de-
tails about sexual practices, health and
personal hygiene [as well as] financial
and professianal status, political affilia-
tions and inclination, private thoughts,
personal relationships and romantic in-
terests . . "

Closely held corporation’s com-
pelled production of business
records does not violate fifth
amendment

Braswell v, United States, No. 87-3, 56
LS IW 4681 (lune 22, 1988)—May the
custocian of corporate records resist a
subpoena for such records an the ground
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that the act of production violates his
Fifth Amendment right against self-
incrimination? The Supreme Court, in a
close five-to-four decision, satd no.

In United States v. Doe, 465 U5, 605
{1984), the Supreme Court agreed with
a sole proprietor that the compelled pro-
duction of business records would vio.
late his Fifth Amendment privilege
against self-incrimination. In Doe, the
focus rested on the fact that the proprie-
tor's act of producing the documents
would imvolve testimonial seli-incrimina-
tion,

Chief Justice Rehnquist, in distinguish-
ing Doe, wrate for the Courl that repre-
sentalives of a collective entity acl as
agents, The official records of the cor
poration held by them in a representiative
capacily, rather than a personal capaci-
ty, cannot be the subject of their personal
privilege against self-incrimination, The
Chief Justice explained, "Because the
custodian acls as a rt-pr{'u—'nmliw, the act
is deemed one of the corporation and
not the individual, Had petitioner con-
ducted his husiness as a sole proprietor-
ship . .. Doe would require that he be
provided the apportunity 1o show that his

act of production would entail testimao-
nial sell-incrimination as to admissions
that the records existed, were in his pos-
spssion, and were authentic” Because he
operated his business through corporale
form, the petitioner was bound by the
“callective entity rule”

Miranda warnings adequate to pro-
tect sixth amendment rights of in-
dicted defendant

Patterson v Hlinois, No. 86-7059, 56
US LW 4733 (June 28, 1988)—Are Miran
da warnings adequate to protect the
rights of criminal defendants questioned
by police after they are indicted or other-
wise formally charged?! The Supreme
Coonl, in a five-to-four decision, said yes,

Police may initiate questioning of a
criminal defendant who has been indict
ed but has not yet asked for a lawyer,
even though his Sixth Amendment right
to counsel has attached. Justice While,
writing tor the majority, ruled that an in-
dicted defendant must invoke the right
to counsel in order 1o cut off question-
Ing. He reasoned that, “[Plreserving the
integrity of an accused’s choice te com-
municate with police only through coun

sel is the essence of Edwards and its
progeny-—nol barring an accused from
making an initial election as to whether
he will face the Stales officers during
questioning with the aid of counsel, or
2o it alone” Significantly, Justice White
rejected the contention that an indicted
defendan must be given more detailed
atvisements cancerning the right 1o
counsel than are contained in the tradi-
tional Miranda warnings, as follows:
“Whatever warnings sulfice lor

Miranda’s purposes will also be suffi-

cient in the contest of postindiciment

questioning.”

Dissenting, Justice Blackmun con-
tenced that, “The Sixth Amendment
does not allow the prosecution to take
undue advantage of any gap belween the
commencement of the adversary process
and the time at which counsel is appoint-
ed for a defendant” Alsao dissenting, Jus-
fice Stevens, joined by Justces Brennan
and Marshall, argued that the lormal
cammencement of adversanal proceed-
ings should constitute a "lirm and une-
quivecal line” beyand which the state
cannot conduct private interviews with
a defendant.
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Doctrine of Edwards v. Arizona ex-
tends to reinterrogation concerning
same or different offenses

Arizona v. Robersan, No. B7-354, 56
US IW 4590 (June 15, 198B)—May police
guestion a suspect who already has in-
voked his right to a lawyer's help if the
officers’ questions focus on a separate
crime and the officers did not know
about the suspect's request! The Supreme
Court, In a sixto-two decision, sald no,
The Justices refused 10 narrow criminal
suspects' rights under the Court's land-
mark Miranda ruling and its decision in
Eetwarels v. Arizona, 451 LS. 477 485-85,

Edwards v. Arizona, supra, held that a
suspect who has expressed his desire to
deal with police only through counsel is
not subject to (urther interrogation by the
authorities until counsel has been mace
available ta him, unless the accused him-
sell initiates further communication. The
Supreme Court held that the “bright line”
rule of Edwards applies to bar po-
lice-initiated interrogation following a
suspect’s request for counsel in the con-
text of a separate investigation,

“Whether a contemplated reinterroga-
tion cancerns the same or a different of-

fense, or whether the same or different
law enforcement authorities are involved
in the second investigation, the same
need 1o determine whether the suspect
has requested counsel exists)" slated
Justice Stevens, The Justice added, “The
police department’s failure to honor that
request (for three days) cannat be justi-
fied by the lack of diligence of a par-
ticular officer”

Confrontation clause means what it
says

Cov v. lowa, Case No. B6-6757, 56 US
W 4931 (June 29, 1988)—Does a one-
way screening device used at trial to keep
the criminal defendant from the view of
child witnesses teslifying against him
violate the defendant’s Sixth Amendment
right 1o confront his accuserst{ The
Supreme Court, in a six-lo-two decision,
said yes,

Coy was charged with sexually assault-
ing two 13year-old girls, At the defend-
ant's trial, the Court granted the stale's
motion, pursuant to a 1985 state statute
intended to protect child victims of sex-
ual abuse, to place a screen between the

defendant and the girls during their tes-
timony, which blocked him from their
sight, but allowed him to see them dim-
{y and hear them, The trial court rejected
the defendant’s argument that this pro-
cedure violaled the confrontation clause
ol the Sixth Amendment; the lowa Su-
preme Courl affirmed.

Justice Scalia, writing far the majority,
reversed, stating that the confrontation
clause guarantees the defendant a “face-
to-lace meating” with wilnesses appear-
ing before the trier of fact, even if that
meating upsets the truthful rape victim
or abused child. The Court reasoned that
the “core guarantee” serves the general
perception that confrontation is essential
to falrness, and helps insure the integri-
ty of the fact-finding process by making
it more difficult for witnesses 1o lie.

In Coy, the defendant’s right to face-10-
face confrontation was violated since the
screen enabiled the complaining wilhess.
o5 to avoid viewing the defendant as they
gave their testimony. The Court rejected
as meritless the state’s assertion that its
statute created a presumption of trauma
to victims of sexual abuse that outweighs
the defendant’s right to confrontation.ll
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by Keith B. Norman
Director of Programs,
Alabama State Bar

The Mandatory CLE Commission held
is July 21, 1988, meeting during the state
bar meeting at the Wynfrey Hotel in Birm-
ingham. At this mesting the Commission:

(' Recommended to the nominating

committee of the board of bar commis-
sioners and the president that Rufus R,

Smith, Jr, of Houston County succeed
Wade M. Baxley whose term as a
member of the MCLE Commission ex-
pired July 1, 1988;

(2} Recommended to the nominating
committee ol the board of bar commis-
sioners and the president that Phitlip E.
Adams be reappointed as chairman of
the MCLE Commission:

(3) Approved the reprinting of the
MCLE Rules and Regu ations for distribu-
tion o all members prior to the mailing
of the 1988 CLE transcripts;

(4) Approved a mixed-audience semi-
nar on head Injuries for one CLE credit;

(5) Reclined to approve an application
for CLE accreditation based on the spon-
sor's fallure o supply course materials for
the Commission’s review,

(6} Granted the MCLE director authorl-
ty to approve a seminat on financial plan-
ning lor up w a maximum ol four CLE
credit hours upon the director’s receipt,
review and approval of course materials;

(7) Declined to approve Tor credit a
seminar on communication skills based
on the fact that the seminar failed to mewt
the requirements for in-house seminars;

(8) Approved for six CLE credils a
mixed-audience seminar on labor and

MCLE News

employment law that had been tabled
from the last meeting pending receipt of
evaluation summary;

9 Approved for six CLE credits a
mixed-audience seminar on Construclion
law which had been tablec from the last
meeting pending the receipt of the eval
ualion summary;

{(10) Approved, retroactively, an appli-
cation submitted by a sponsor for an an-
titrust seminar held in February 1988,
and waived, on a onetime basis, the re-
guirement thal the sponser submil an
evaluation summary;

{11} On appeal by the sponsor upheld
the director’s decision denying accredi-
tation to a mixed-audience seminar in-
volving the elementary aspects of ac-
counting which was not designed pri-
marily for atterneys and taught by certi-
fied public accountants;

(12) On appeal by the sponsor upheld
the director’s decision denving accredi-
tation to a seminar concerning the ki-
nesic technique of witness interviewing
and cross-examination on the grounds
that the program was not designed pri-
marily for attorneys and that the program
and its materials failed te focus on sub-
stantive legal 1ssues, 8]
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Supreme Court of Alabama

Office of the Clerk

Briefs—number of copies, color of
covers, elc.

Regular appeals—an original and
four copies (if additional copies are
required after submission, your of-
fice will be notified). Rule 32,
ARAPR, provides for the following
color of covers to be used on briefs,
if available—appellant/blue, ap-
pellesfred, intervenor or amicus
curiaefgreen, reply/gray, {The rules
do not indicate a color for the cover
of rehearing briefs, but white is sug-
gested.) (Certificate of service
should contain name, address,
phone number and party represent-
ed for all served.)

Petition for writ of certiorari—an
original and eight copies of the
petition and supporting briel. No
color for covers is required, but if
any colored cover is used—peti-
tionerblue, respondent/red.

Petition for writ of mandamus—
an original and nine copies of the
petition and supporting brief, (Cer-
lificate of service should contain
name, address, phone number and
party represented for all served )

Petition for permission to

appeal—an original and nine
capies of the petition and support-

NOTICE

ing brief, {Certificate of setvice
should conlain name, address,
phone number and party represent-
ed for all served.)

Dacket fees

$100—Regular appeal

% 50-Petition for writ of certiorari
to court of clvil appeals (No
docket fee is required on
criminal certs.)

$ 50—Petition for writ of mandamus

$ 50— Petition for permission 1o ap-
peal {If petition for permis-
sion Lo appeal is granted, an
additional $50 is due.)

Extension of time for filing briefs
on appeal

One seven-day extension of time,
as provided by Rule 31(d), ARAP,
may he grantec for the appellant’s
brief, the appellee’s brief and the
appellant's reply briel, Request for
extension will ke granted over the
telephone; however, the extenston
must be confirmed in writing to
this office, stating the exact date
your brief is due, and a copy of the
confirmation letter sent to oppos-
ing counsel, For extensions, call
Sharon Mclain, Rehecca Norris,
Diane Dennis or Louise Livingston,

Filing

Papers shall be deemed filed on
the day of mailing If certified,
registered or express mall of the
United States Postal Service s
used. Rule 25(a), ARAP,

Notice to the trial clerk when ap-
pellee brief is filed

Rule 3i(a), ARAP, requires thal the
appellee give notice ol the filing of
appellee's brief to the clerk of the
trial court. Compliance with this
rule is necessary for the trial clerk
1o know when 1o forward the rec-
ord on appeal to the appellate
Court,

Second copy of record on appeal
or appendix

Rule 30, ARAP, requires that the
parties file either an appendix or a
second copy of the record on ap-
peal, This rule must be complied
with before a case can be submit-
ted to the cournt for a decision. ff
you plan to use the second copy
of the record on appeal, you
should make arranpements with
the clerk of the circuit court to
photocopy the record for you
before the ariginal record on ap-
peal is sent to this office, |
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Memorials

Allwin Thomas Agee—Chickasaw
Admitted: 1938
Died: April 18, 1988

Donald William Davis—Birmingham
Admitted: 1967
Died: July 25, 1988

William Edward Guilian—Hunisville
Admitted: 1979
Died: july 16, 1988

Herbert Douglas Jones, Jr—Anniston
Admitted: 1970
Died: june 11, 1988

william Bryan McAfee—Decalur
Admitted: 1927
Died: November 21, 1987
William Bailey Reneau—Wetumpka
Admitted: 1948
Died: August 5, 1984
Leo Arthur Smith, Jr—Maobhile
Admitted: 1958
Died: June 9, 1988
Thomas Jefferson West, Jr—Birmingham
Admitted: 1949
Died: February 23, 1988

ALLWIN T. AGEE

WHEREAS, Allwin T. Agee was born in
Mobile, Alabama, May 21, 1916, and
lived his life in service to his communi-
ty and to his profession.

WHFEREAS, the Mobile Bar Association
desires to rf'n']f.‘n‘-hl'r Il-l."l NaAme dlld to
eCognize his contributions to our pro-
fession and to this community; and

WHEREAS, the Mobile Bar Association
desires to remember his name and lo
recognize his contributions to our pro-
fession and to this community; and

WHEREAS, at the time ol his death this
association was preparnng to honor Mr
Agee for 50 years of dedicated service to
the Mobile Bar;

NOW, THEREFORE, BE IT KNOWN,
that Allwin T. Agee departed this life
April 18, 1988, and had been a lifelong
resident of this city. He received his
elementary education in its public
schools, graduating from Murphy High
School. He attended the Liniversity ol
Alabama, where he earned a bachelors
degree in 1936 and an L.L.B, degree in
1938. In that same year he entered the
privale practice of law ir Mobile as a sole
pracitioner and continued in that pos-
ture until the start of World War 1, He
served his country during that conflict in
the United States Army in the Counter
Intelligence Corps of the Military In-
telligence Division in the European
theater of operation.

Al the conclusion of the war he re-
trned to his practice in Prichard until
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1956, at which time he went into part-
nership with lim Meriwether where he
practiced actively until 1981, when he
semi-retired.

For more than 40 years, Agee was ac-
tivee in the clvic and cultural affairs of this
community, He served for many years as
chairman of the Salvation Ammy Advisory
Board and for 20 years as chairman of the
local Selective Service Board, )le was the
Municipal Court Judge for the City of
Prichard from 19721975, In 1968 ks par-
ticipation was recognized publicly when
he received the then-equivalent of the
M.O. Beale Scroll of Merit and In 1972
when he received the United Fund
award,

Singing was hoth a hobby as well as
an avocation for Agee. He was proud ol
his active membership in the Mabile
Opera Guild where for mare than three
decades his voice was heard in numer-
ous productions as a member of both
cast and chorus, He also sang lrequent-
Iy in many local churches and syna-
gogues at weddings and other services.

He is survived by his wife, Constance
Shaedler Agee; two children, Capl.
Robent Allwin Agee, who lives in Tusca-
loosa, Alabama; and Mrs. Don Faile,
who resides in Mobile; and three grand-
children, Until his death, he and his wile
enjoyed the peace and quiet of their sum-
mer home at Magnolia Springs.

—Samuel L. Stockman,
President, Mobile Bar Association

HARRY YOUNG DEMPSEY, 111

On May 21, 1988, H. Young Dempsey,
lHl, of Daphne, Alabama, died after an ex-
tended illness. The bench and bar of the
28th Judicial Circuit mourn the loss of
this outstanding attorney, citizen and
friend,

Young graduated in May 1975 from the
Liniversity of Alabama School of Low, He
served as an assistant attorney general
from that time until 1979 when he moved
to Daphne, Alabama, and set up a private
practice in Baldwin County where he
worked until his death

in




On May 13, 1988, Young was elected
president of the Baldwin County Bar As-
sociation, No one was more proud of or
honored by this achievement than Young.
Obviously, this selection as president
spoke highly of how the Baldwin Coun-
ty Bar Association felt of his abilities as
a lawyer Young was a member of the
Baldwin and Mobile County bar associa-
tions and the Alabama Trial Lawyers As-
sociation, He also was a member of the
Eastern Shore Sertoma Club.

Those who kinew Young knew how
hard he always tried to make things bet-
ter for the people around him, He was
a man with a brilliam mind and the ahili-
ty to communicate with people of all
walks of life, who always was willing to
help no matter how big or how small a
person’s problem might be. Young was
most concerned with the community in
which he lived and rarely missed a
meeting where the welfare of the com-
munity, friends, clients or colleagues
were concerned. Young faced his illness
with great courage, determination,
strength and dignity.

Born in Jacksonville, Alabama, on Jan-
uary 27, 1950, he is survived by his wife,
Becky Dempsey; a daughter, Katie Finch
Dempsey: two step daughters, Cissy and
jenny Bedgood; his mother, Anne Cary
lacob, and step ‘ather, Clyde H. Jacob, of
Marfolk, Virginia; and his grandmaother,
Mrs, Walter Lee of lacksonville, Alabama.

The writer had the honor and privilege
of practicing law with Youny since Feb-
ruary 1986 and became his law partner
in May 1987 The writer saw, on a daily
hasis, his love {or the law and his fellow
man, and to the life of H. Young Demp-
sey, | say “job well done/

—W. Beatty Pearson,
Spanish Fort, Alabama

HERBERT D. JONES, IR.

Herbert D, Jones, |r., of Annlston died
Jjune 11, 1988, He was 42 years old,

Bert was born in Clay County, Florida,
and eamed his undergraduate degree
from the University of Arkansas and law
degree from the University of Alabama.

After receiving his law degree, he
clerked for United States District Judge
Virgil Pittman. In 1972, he moved to An-
niston to join the firm now known as
Burnham, Klinefelier, Halsey, Jones &
Cater,

In his career, Beil earned the respect
of the bench and bar as one of the most
respected and brilliant of the lawyers in
the area, Specializing in the defense and
governmental practice of law, Bert was
known for his honesty and sincerity and
knowledge of the law.

Bert also was a devoted family man.
His wife, Gail, a member of the Alabama
State Bar and professor of business Jaw
at Jacksonville State University, and their
son, Graham, were the center of his life,

Bert's family, many friends and the
legal profession have suffered a great loss
with the all-tog-early passing of this kind
and sensitive man,

—H. Wayne Love,
Anniston, Alabama

WILLIAM BRYAN MCAFEE

The bench and bar of the 8th Judicial
Circuit moum the loss of a distinguished
sentor member, Judge William Bryan Mc.
Afee. Judge McAfee was born on the Bth
day of October 1900 and passed away
the 21st day of November 1987,

He was the son of Jordan Walker Mc-
Afee and Mary Frances Martin McAfee
of Cullman, Cullman County, Alabama.

McAfee graduated from Albany High
School and attended the University of
Alabama Law School, receiving an L.L.8.
degree in 1927,

After graduation he practiced law in
Decalur, Alabama, with Wade Wright,
and servedd as an officer of Mutual Say-
ings Life Insurance Company.

following active service during Warld
War |, he served as register in chancery
for 22 years and later was appointed pro-
bate judge by Governor Allsert P. Brewer,
to il the unexpired term of Judge T.C.
Almon, In 1972 he was elected and
served a total of six years as judge of pro-
bate of Morgan County,

He was @ Mason and a Shriner, His
long record of public service was recogs
pized by President Ronald Reagan for
devoted and selfless service 1in the ser
vice of his country,

Please Help Us. ..

We have no way of knowing when one of our membership is deceased unless we are notified. Do not wait
for someone else to do it; if you know of the death of one of our members, please let us know.
Memorial information must be in writing with name, return address and telephone number.
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He and Martha Priebe were marned in
Decatur, Alabama, on the 8th day of Oc-
tober 1946, He was a member of Cen.
tral Methodist Church, Decatur, Ala-
bama, and served on the hoard of
stewards for many years, He is survived
by his wife, two sisters and a brother.

—B. Allison Blackburn,
Secretary,
Morgan Counly Bar Association

JAMES L. MAY, IR,

WHEREAS, James L. May, Jr., died on
the 12th day of March 1988, just six days
belore he was to have been honored by
the Mobile Bar Association for his 50
years of service to our profession; and
WIHEREAS, the Mahile Bar Association

desires to remember his name and o
recognize his service lo our profession
and to his community; and WHEREAS,
Jinmy had prepared a esumeé 1o be used
in conjunction with the honor to have
been bestowed upon him by this associa-
tion, and the accomplishments aboul
which he was most proud shouled best be
todd by Jimmy;

NOW, THEREFORE, BE IT KNOWN,
that James Little May, Jr, was born in
Mabile in 1914 and educated in the pub-
lic schools here. He attended the Univer-
sity of Alabama, where he earmed a
hachelor of science degree in commerce
and business administration and a L.L.B.
degree in 1938, While at the University
of Alabama he worked six-hour shifts al
the old Druid City Hospital shovelling
coal in the boiler room for lwo years,
then as assistant to the baokkeeper, ean-
ing $20 per month, room and board. In
1938 he entered the privale practice of
law [or two years, then hecame associa-
ted with the law irm ol McCorvey, Mc-
Leod, Turner and Rogers until February
1942, when he was invited to enter the
United States Army. Alter training, e was
assigned 1o the Counter Intelligence
Corps of the Military Intelligence Divie
sion and served as special agenl in
charge ol the Counter Intelligence Corps
in Casablanca, French Morroco, alter ser-
ving as special agent in North Africa,
lragy, Iran and the neaiby countries,

Upon getting out of the Army Novem-
ber 9, 1945, he resumed his position with

McCorviry, Turner and Rogers, and be-
came a pariner several yvears later. He
martied Patricia Booker exactly one year
after the date of his discharge from the
Arery so he would neser forget their wed-
ding anniversary, and he didn’l. He leaves
surviving him not only his wife, Fat, but
also a son, James L. May, 11, living in
Maobile, a daughter, Patricia M. Sayre,
who livees in Manetta, Georgia, and three
grandchildren.

For 40 years he was aclive in civic
work, and served as president of the
Mabile Junior Chamber of Commerce,
the Civitan Club of Mobile, two PTA or-
ganizations, Goodwill Industries of the
Mobile Area, Inc., which he helped or-
ganize in 1957, a Mardi Gras organiza-
tion and the Athelstan Club,

He served several years ago as national
chancoellar of his college raternity, Pi
Kappa Phi. He was a member of Dau-
phin Way United Methodist Church and
served on its board of stewards, was a 32
degree Mason and served as a trustee of
West Mobile Masonic Temple Associa-
tion, He was most proud of having been
allowed 1o serve a few years ago as presi-
dent of the Mobile Bar Association,

Al the time of his death, May was al-
mast completely retired from the active
practice of law and was of counsel 10
lohnstone, Adams, Bailey, Gordon and
Harris, Until his death he led an active
life and enjoyed some traveling with his
wile, plaving golf, fishing, doing a little

" NO-PRACTICE INSURANCE

Hume or Wells
B 0. Box 9549

That's really what disability insurance is. It GUARANTEES that all your hard work
still pays off when you become disabled.

anRile, ks S04 [0 THE PAUL REVERE INSURANCE GROUP* - Professionals specializing in
(205) 344-7084 Disability Protection for ATTORNEYS, recognized as Americas’ leader in NON-
McGuire or Williams CANCELILABLE disability income protection.

3500 Blue Lake Dr., Ste. 1) Personal Income - Overhead Expense - Disability Buy-Out Protection

ra d 4
‘ :;.,’{32;";‘;3“;‘66“ #ens3 [1 NORTHWESTERN NATIONAL LIFE - Leader in the latest life insurance pro-
e g ducts, Universal Life and Mutual Funds,

Paul Re\('gre O TRANSAMERICA OCCIDENTAL LIFE - Leader in LOW COST Term n-
surange, <N Annua b . af iy i
Insurance Group -

A mncwy of Tedron . XEROX FINANCIAL SERVICES - Single Premium Whole Life.

*Endorsed by several professional associations.

Robert Lamon, Gen, Mgr, For more information write or call collect your nearest office.
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church work, alittle yard waork and he-
ing with friends,

NOW, THEREFORE, BE IT RESOLVED,
by the Maobile Bar Association, in regu-
lar meeting duly assembled, that the life
of James L. May, Jr, was that of a kind-
hearted, warm-spiritedd, compassionate
person, as well as lawyer; that immy was
a friend to more people than most of us
ever know; that he enjoyed heing with
peaple and people enjoyed being with
him: that he was a good citizen as well
as a good lawyer; and that all who knew
him were better people for i,

—Samuel L. Stockman,
President, Mobile Bar Association

LEQ ARTHUR SMITH, JK.

It is fitting at this time that we pause
in honor to the memary of the late Lea
Arthur Smith, Ir, who departed this life
in Mobile, Alabama, on the 9th day of
June 1988,

Smith was born in Birmingham, Ala-
hama, March 31, 1920, He attended the
publlic schools in Jefferson County,
gracduating in 1938 as class valedictorian
from the West End High School, He grad-
uated from the University of Alabama in
1944, atended Howard College (now
Samford University) in Birmingham, and
graduated from the Birmingham School
of Law class of 1956, as class valedic-
torian; and, as oulstanding graduate of
the 1956 class, he was the reciplent of
the "Congressman George Huddleston”
Award.

As a member of the United States
Armed Forces, he served honarably in
the United States Army, holding the rank
ol second lieutenant, and commanded
an infantry unit for the 4th Infantry Divi-
sion during World War I, during which
he participated in the Narmandy Inva-
sion ‘D" Day. He was awarded live
Bronze Stars for his participation In the
Normandy, Northern France, Ardennes,
Rhineland and Central Furope Cam-
paigns. Additionally, he was awarded the
American Theater Medal, the Victory
Medal and Belgium's Fourragere Medal.

Following his henorable discharge
from the Army in 1946, he was employed
by the Army in Frankfurt, Germany, as a
civilian administralive assistant. From
1948 to 1962 he was employed by the
LLS. Steel Corporation in Birmingham.,

Smith practiced law n Birmingham
from 1956 to 1962 and thereafter joined
the law firm of Engel & Smith in Mohile,
where he continued in the practice of
law until bis reticement in 1983, He was
a member of the American, Alabama
State and Mohile bar  associations,

American Legion, VFW, Civitan Club of
Ensley and Rotary Club of Mobile,
smith was an able lawyer possessed of
a quiet dignity, sincerity and integrity
which were outstanding, In his own
quiet, gentle way, he pursued his client's
objectives, yet always strived 1o meticu-
lously stay within the baunds of ethical
considerations, He was a Christian gen-
tleman, a compassionate, devoted hus-
band and father who will be greatly
missed by his widow, Nicole: his son, Dr.
Conrad Leo Smith; his sisters, Sue Smith
Glass, Margaret Smith McRee and Gladys
Smith Spain; by other relatives and by his
many friends, 1o all of whom we extend
our sincere and deepest sympathy,
—Samuel L. Stockman,
President, Mobile Bar Association

These natices are published immedi-
ately after reports of death are received,
Biographical information not appearing
in this issue will be published at a later
date if information is accessible. We ask
you 10 preamptly report the death of an
Alabama attorney to the Alabama State
Bar, and we would appreciate your assist-
ance in providing biographical informa-
tion for The Alabama Lawyer,

Richard Wilson
& Associates

Registered
Professional

Court Reporters

17 Mildred Street
Montgomery, Alabama 36104

264-6433

114

1040 North Rumpart St,

Forensic Meteorology & Oceanography

NASH C. ROBERTS, JR. CONSULTANTS, INC.
has over 40 years experienca in forensic meteorology and forensic ocean-
ography. We hava a staff of mature and experienced scientisls with im-
peccable credentials In all of the atmospheric and oceanographic disclplines.
These naticnally recognized prolessionals are capable of condudting
involvad investigations, reconstructing weather and marine conditions any-
whara In the world, and are eminently qualified 1o appearin expert testimony.

Air Quality -- Water Quality -- Hydrology
New Orleans, LA 70116

(504) 581-1688
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FOR SALE

FOR SALE: Used law books—Alabama
Reports/Appellate  Reports,  Alabama
Code, Southern Reporter 1st & 2d,
Southern Digest and more. SAVE 30-60
percent, We buy, sell & trade. LAW
BOOK EXCHANGE (800) 325-6012 P.0.
Box 24990, Jacksonville, Florida 32241-
499,

FOR SALE: Alabama specific software
on computer disk. New available in the
following areas of the law: civil proce-
dure, criminal pre-trial motions, inter-
rogatories, corporations, DUIs, probate
forms. Available in Wordstar, Wordper-
fect, Displaywrite 2&3, Wang PC, Mul-
timate and other word processors upon
reqquest, Available in 5% DSDD and 3%
disk formats, Inquiries welcomed.
VisaMC accepled. LAWTECH, PA. Box
59903, Birmingham, Alabama 35259,

FOR SALE: Used law books—alabama
Digest, Southern Reporter, Alabama Re-
ports, Alabama Supreme Court Reports,
Alabama Appellate Reports, Words and
Phrases, Alabama Code. Contact War-
ren S, Reese, I (205) 2637501, RO, Box
224, Montgomery, Alabama 36101,

FOR SALE: Southern Reporter;
Southerm Reporter (2d Series); Shepard's
Alabama Citations: Modern  Legal
forms; Alabama Rules of Civil Proce-
dure Anpotated; Alabama Constitution
Annotated; Alabama Law Review; Proof
ol Facts; Trials; Code of Alabama;
Pleading and Practice Forms; Trial
Handbook for Alabama Lawyers; Text-
book of Materia Medica: Alabama Di-
vorce, Alimony and Child Custody with
Forms; Corpus Juris Secundum; Maod-
em Federal Practice Digest; Words anel
Phrases; Messages and Papers of the
President; Alabama Jury Instructions;
LLS. Congressional and Administrative
News: and a number of books on spe-
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cial subjects: Gray's Anatomy; How 1o
Try a Criminal Case; Proof, Persuasian,
and Cross-Examination; McClintoch an
Equity. Contact C, LeNoir Thompson
(205) 9377487,

FOR SALE: Alabama Digest with 1988
pocket parts in excellent condition,
Contact Dan Gibson, 2918 7th Street,
Tuscaloosa, Alabama 35401, (205) 758-
5521,

WANTED

WANTED TO BUY: Alabama Digest,
Southern 1st and Southern 2nd in good
condition, Contact Lynn Biles, Li-
brarian, P.0. Box 1354, Bay Minette,
Alabama 36507, (205) 937-2372.

FOR RENT

OFHCE SPACE FOR LEASE: Downtown
Birmingham, excellent location, well
decorated, receptionis), telephone ser-
vice, law library, conference room,
kitchen, copies, ample parking, secre-
tary negotiable or suite wfo secretary,
Call (205) 251-6666 for more informa-
tion,

THREE-OFFICE SUITE AVAILABLE M-
MEDIATELY, plus conference raom, law
library, receptionist, utilities, free park-
ing, lanitonal services, located on Scotl
Street/downtown  historic  restoration,
one block from county and federal
courthouses, Call Gene Beck, (205)
2637707,

POSITIONS OFFERED

TAX ATTORNEY for Tuscaloosa,
Alabama, law firm. Cancentration in
corporale and individual taxation and
tax practice and procedure; also re-

quires work in corporate, business and
commercial law, Salary and benefits ne-
gatiable, Firm resume  available in
Placement Office. Please submil cur-
rent restume, law school and graduate
tax program transcripts, three refer-
ences, post-high school history of
employment and current writing sam-
ple (if available) 1o Law Firm, PO. Box
3095, Tuscaloosa, Alabama 35403,

ATTORNEY JOBS— National and Fed-
eral Legal Employment Report; high-
Iy regarded monthly detailed listing of
hundreds of attorney and law-related
jobs with LLS, Government, other pub-
lic/private employers in Washington,
DC., throughout LS, and abroad.
$30—3 months; $53—6 maonths, Fed-
eral Reports, 1010 Vermont Ave,, NW,
#408-AB, Washington, D.C. 20005.
(202) 393-3311. Visa/MC.

QOPPORTUNITIES IN ATLANTA—NuU-
meraus openings in Atlanta in all prac-
tice areas for attorneys and paralegals,
Candidates must have  outstanding
academic and professional credentials,
All replies kept strictly confidential.
Contact Susan Penny Cohen, Capital
City Legal Placement, Suile 200, 133
Carnegie Way, Atlanta, Georgia 30303
(404) 525-0715,

ATTORNEY REFERRAL: Attoreys need-
ed for referral of insurance company
subrogation and premium collection
cases through a national association.
For information call 1-800-237-3405 or
write LAS. Cos, PO, Box 769, Wil-
mington, Delaware 19899,

AVRATED LAW FIRM with general civil
practice seeks associate with legal or
business experience in banking, bank-
ruptey  or commercial transactions,
Apply to PO. Box 2453, Huntsville,
Alabama 35804,

e—
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ATLANTA JOBS AVAILABLE=Enhance
income. Strengthen skills in sophisti-
cated practice. LAWSEARCH SOUTH—
Atlanta’s “Three Star” Legal Recruiter
(Highest Rating—1988 American Law-
yer Survey of Legal Recruiters) can open
doors to quality Atlanta positions, Seek-
ing: superior credentials; 1-5 years of ex-
perience (all specialty areas). Interview-
ing in Birmingham/Montgomery in late
September. Send resume in confidence,
Lois ©Oakley, Esg., 300 Galleria
Parkway, Suite 400, Atlanta, Georgia
30339.

ATTORNEY POSITION AVAILABLE for
Daothan Region of Legal Services Cor-
poration of Alabama. Poverty law exper-
ience  preferred, but not required.
$20,296-$35,172, DOE, Send résume
and writing sample 1o Steven I3, Caley,
Managing Attorney, Legal Services
Corporation of Alabama, 161 South
Oates Street, Dothan, Alabama 36301,

ENTRY LEVEL LEGAL ASSOCIATE for
Tuscaloosa, Alabama, law firm. Con-
centration in corparate, business and
commercial law and business litigation,
Salary and benefits negotiable, Submit
current reésumeé, law school transcript,
three references, post-high school his-
tory of employment and current writing
sample (f available) to Law Firm, PO,
Box 3095, Tuscaloosa, Alabama 35403,

POSITIONS WANTED

ALABAMA LICENSED ATTORNEY with
11 years’ experience seeks position in
Birmingham, Alabama, or surounding
area in a law firm or corporate law
department. Experienced in trial work,
worker's compensation, real property,
corporate, commercial and banking
and criminal law, Résume provided
upon request. Reply to 635 Ridge
Road, Birmingham, Alabama 35206.

SERVICES
EXAMINATION OF QUESTIONED

Documents—Handwniting, typewriting
and related examinations. Internationally
court-qualified expert witness. Diplo-
mate, American Board of Forensic Doc-
ument Examiners, Member; American
Saciely of Questioned Document Exam-
iners, the International Association for
identification, the British Forensic
Science Society and the National Asso-
ciation of Criminal Defense Lawyers,
Retired Chief Document Examiner, LISA
Cl Laboratories, Hans Mayer Gidion,
218 Merrymont Drive, Augusta, Geor-
gia 30907, (404) 860-4267.

LEGAL RESEARCH HELP—Experienced
attorney, member of Alabama State Bar
since 1977, Access to law school and
state law libraries, Woestlaw available,
Prompt deadline service. $35hour,
Sarah Kathryn Farnell, 112 Moore
Building, Montgomery, Alabama
36104, 2027763 or 2777937, In Jeffer-
son and Shelby counties, call iree; 322-
4419. No representation s made about
the quality of the legal services to be
performed or the expertise of the lawyer
performing such services,

EXPERT WITNESS ASSISTANMCE and
case evaluations in Medical Oncology
{cancer) and Hematology (diseases of
blood). Fast service, Able to travel,
Medical school assistant  professor.
Richard . Lanham, M.D)., Inc, 42 For-
rer Road, Dayton, Chio 45419, Phone
(513) 294-3165 anylime,

UROLOGIST, FORENSIC—experi-
enced, boards, professor, M.0D., 1,
Phone (314) 3627340.

LOAN CLOSING STATEMENTS (com-
puterized on H.U.D. form) with dis-
bursernent and amortization schedules.
Guaranteed, Same day service. Noml-
nal cost. Free trial. Kloz and Co., Box

76144, Birmingham, Alabama 35253,
Phone (205) 870-5858.

POLICE/PRIVATE SECURITY LITIGA-
TION—Former sentor police official
{(Florida and Michigan} and college in-
structor experienced in law enforce-
ment/private security standards and
practices. Over 35 years' experience
with federal state, county, municipal
and private security systems, NAPS and
CPP certilied, W.). Lougheed, PO. Box
414, Deland, Florida 32721, (904) 734-
H©758.

LEGAL INVESTIGATIONS for attorneys
and insurance companies, Cur firm
specializes in accident and background
investigation, business and insurance
fraud, electronic and gereral surveill-
lance, child custody cases, trial prepara-
tion assistance and video photography.
References available upon request, lim
Daniel, Mark 1l & Associates, P.O. Box
360171, Birmingham, Alabama 35236-
0171, {205) 935-0389,

MEDICAL EXPERTS:

* 1500 Board-certified experts,
all specialties Nationwide,

* 12000 satisfied attorneys since
1976.

# Case evaluation in 4 weeks
with money-back guarantee of
qualified expert, only $350.

* 'No risk’ verified, written expert's
report & CV, one low price.

JD-MDinc. 800-225-JDMD

Give This
Copy To Your
Secretary.
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How T0 Save Steps
On Your Next {ualification!

Begin with a call to your local C T office. We'll save you time, effort
and money every step of the way. Here's how:

W Before You Qualify Your Corporate Client. We'll give you current information
on statutory requirements. On initial and annual costs, On actual state practices
and procedures. On penalties for failure to qualify. On report and tax savings
that can be effecred by timing the filing, We'll also suggest what to do in
cases of name conflicts, And how to t..'o.pc(.iiu' your {ilings.
Our pre- «qualification i!l.ll‘lt'lil‘l]{ services will save you hours—days

in some cases—ol initial research time and will help you avoid unnec-
essary delnys,

B During the Assignment, Once you decide 1o qualify your
client, we'll take the whale job off your hands, net just the filing.
From verifying and reserving the corporate name, compiling
papers, abtaining required charter documents, to filing papers,
handling rcL'Urdlng and |1u|' ||'|.ulinn wht 11 e r-.-s.lry -you can
quickly, accurately .md ata chfm.,u wlml'. is lmﬂ th:m what it
would cost you or your staff o handle the job yoursell,

Multiple qualifications? No one has more experience —or is
better equipped —in coordinating the details of multiple qualifi-
cations with various state department offices than your local

C T office, For this reason, attorneys and their pamlegals have
relied on C T to handle over 50% of the qualifications that
take place i the United States annually.

B After the Qualification, Appoint C T statutory

process agent in every state. With C T as your agent,

you can be assured an experienced, professional agent 1

will be there to receive and forward process, and that ,

your client will receive uniform, timely state tax and repart t
Information for all stares in which they are doing business, i

Remember, for total service, total reliability, whenever you

need to qualify a corporte client, make your first step a |r- o
i T WO seal C T represe ive, [ i it stafl e . y
:‘:]” :"‘ o Urh.l;‘-l)L_ 2'_.[ !, l':«pr:..q‘u:n:iv-_: I[:{)r'«:t:rmplv::lt e _Tnl'_’ | CTi Show me how helpiul C T qualification/
;l X k: T U EY PO S LB PO B Y | representation services can be on my next assign-
M8 coupan, | ment. Send me a free copy of your booklets
|  When You Qualify and Professional C T
| Statutory Representation wday,
|
|
|
CT CORPORATION SYSTEM | &
1 Peachirer Street NW., Addanta, GA 30383 & Tel: 1-800.241.5824 : )
Sevving the logeel profession vince 1H92 I
# Bogrenie 8 Chioggo ® Comoinpagi ® Olpoelarad @ [Dallas ® Dpgner #* D | DDRESS
Tarstm ® Jrone, Ca ® Liv Angries ¢ blinmespuln ® Mes Yok Moladibihin ® hatrin | o
Putsbrsrgh ® Plapwrsen, Mo ® San Foasirmis # Sparcke & 510 Lonps 3 Wnhipgron ® Wilmangron |
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“Only one annotated
federal law source is superior
in every detail. Only one.”

%/l

Y ,"I

C reating a groat logal resource is
novyrsimple. Evory dotall counts.
Experienc I'lf'('lﬁi,.'\|'li1l|:J-;!.qh-,n.‘n'r.lul
pride—=and effort—=in the details that

make VO Mosean I'I easior and mone

accurale

Take, for instance, USCA's detailed
indexes to Notes Of Docisions: Only
USCA gives vou these indexes, so yvou
can find specific cases easily

USCA, Whers vou can take the basics
for granted =and mly on the superior
details when vou need them.

For a free Buyer's Guide To USCA,

antact your West Sales Representative
or write to: WEST PUBLISHING
COMPANY, 50 W, Kellogg Blvd,, PO,
JHox 64826, 51, Paul, MN 66164-0526.

USCA

NCE for success

Call 1-800-328-9352
(612-888-3600 In MN) JOHN L DAVIS D,

T R T e T g e
b B CD l H A Faderal Walww ol Civll Proendure i

MICHAEL D. GDODRON
PO Bex 17304




