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President’s Page

Address of Alva C. Caine upon
installation as president of the
Alabama State Bar

July 22, 1989

aving to follow such an ac-

complished speaker as our great

Chiel Justice Sonny Hornshy
makes me wish | were an orator like him.
Lacking that talent, I'd like to talk with you
today almost informally about three areas
of concern—three areas on which | intend
to focus my energy in the next year as
prosident of your bar.

As | studied what | would say to you
in my first brief remarks to the bar | was
reminded of my boyhood days on a Dal-
las County farm. An old farmer had a cow
that we wanted to buy. We went over 1o

visit him and asked about the cow'’ CAINE

pedigree. The old farmer didn't know

what a pedigree meant! ¥We asked him about the cow's but-
ler fat production. He tald us that he hadn't any idea what
it was, Finally, we asked him if he knew how many gallons
of milk the cow produced annually. The farmer just shook
his head and said, “I don't know. But I'll tell you this—this
here is an honest old cow and she'll give you all the milk
she has! Ladies and gentlemen, | can’l promise you ex-
cellence or even success, | can just promise to give you
the best that's in me.

Our state bar was organized {n 1879—=110 years ago. |
knew we wire one of the oldest. | did not realize it was
this long. In this vast span of time, the organized bar has
accomplished much, Nevertheless, we are still on the side
of the hill. In order 1o see the horizon, we must conlinue
o climb until we reach the top.

winston Churchill, whose fondness for drink was well-
known, was scheduled to make a speech before a small
gathering. In a moment of levity the chairman introduced
him by saying, “Ii all the spirits consumed by Sir Winston
were potred into this room, it would reach up to here on
the wall”" He drew a line with his finger about level with
his eyes, Churchill got up to speak. He glanced at the im-

aginary line on the wall. He looked up
at the ceiling, and made a mathematical
calculation with his fingers, Then he said,
“Ah, so much to be done, and so little
time in which 1o do it”

Certainly we have much to do. It has
heen said that a journey of a thousand
mikes begins with the next step, We are
assembled here loday to take part in yel
another step in the fong and historic jour-
ney of the Alabama State Bar. Oliver Wen-
dell Holmes once noted that, “The great
thing in this world is not so much where
wo are, but in what direction we are go-
Ing” As we take this next step logethet,
we have the benefit of the many lessons
from our vintage past, We face the future
with 110 years of experience—lew orga-
nizations of any type in this country can
say that. This wealth of experience is not
only a cause for Alabama lawyers to be
proud, it is also a cause for confidence
in our future, | have every confidence that our journey will
he a success and our adventure fullilling,

| come 1o this position from a background somewhat dif-
ferent from that of many of my predecessors in office. | have
discovered much to my delight that this really makes no
difference. | practice in a firm which primarlly represents
the plaintiff. It is a firm that was founded by Francis Hare,
vour har president in 1950, Mr. Hare, like many of the great
lawyers of his day, had strong feelings about the sacred im-
portance of being a lawyer. | am deeply proud of my heri-
tage and of my partners who carry on the tradition of our
firm, | am also grateful for the instruction of Mr, Hare, my
great mentor. The memaory of his model guides my life
today,

There are three areas of my concern for our bar that |
want to lalk about with you today. They are:

First: making a renewed commitment to the ideals and
objectives of the American legal sysiem;
Second: legal education; and,
Third: a continued return o professionalism.
{continued on page 206}
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Executive Director’s Report

lease reflect with me for a

mament on our state bar conven-

tions, Qur 1989 Huntsville meet-
Ing was the 20th such meeting in which
| have been more than a little involved,
Like most conventions, | have my lavor-
ite aspircts of each meeting. | am never
personally satistied with a convention
plan until it evolves into one | want very
much to attend myself,

Our president is the chief architect of
our state bar meetings, The canvention
is the crowning event of the incumbent
administration, Convention  planning
begins with the assumption of office by
each new president and develops
through the tirst six months In office.

Through the years, the substantive
content and the social aclivities reflect
the taste and interests of our leadership
and the “host committee” in the conven.
tion cily.

In Alabama, we have been fortunate
in that the routing cost for leod and lodg-
ing. as well as meeting space isell, is still
rather low compared to many cities. It
is not unusual to see other state bars
charging $150-plus for registration alone,
while individual events are ticketed at
$30 each lor luncheons and $75 each
for dinners, This year our registration fee
was raised frrom 555 to $80 for advance
registrants, and no event cosl over
$27.50. One could have paid the regis-
tration fee of $80, attended no social
functions and still have obtained most of
their MCLE hourly requirement for the
yoar.

A disturbing trend has been noted in

recent vears, While total registrations are
remaining constant jor the most part in
each of our three convention sites, Birm-
ingham, Mobile and Huntsville, particl-
pation in social activities Is continuing
to decline, In recent years more regis-
trants are coming without spouses and
staying tor usually one night. Very lew
people brought children 1o aur conven-
Hons in past years.

“Bread-and-butter” CLE programs and
tap-notch section programming have
been the dominant programming forum
in the last five or six years. Attendance,
generally, has been excellent at these
sessions, Because of a modest amount of
simultaneous meeting space, we are vir-
twally limited to the three previously
noted locations because of the con-
centration of such space near quality ac-
commaodations, | realize that linding new
and difterent things to do in these cities
vear after year is a challenge since many
of you go to these cities at other-than-
convention time.

Woe are unable to always line up sev-
eral face-card speakers, though through
the years we have had our share. Qur
July meeting date Is making this task
mare ditficult, In the very recent past, our
plenary sessions have lost their joint
spousal appeal as they have heen cul in-
to with more CLE program time,

We have nol tned to conduct golf or
tennis fournaments in conjunction with
our meetings, again, because of lime
constraints,

| am aware, with the increase in
female lawyers, that a substantial

HAMNER

number of male non-lawyer spouses
have been “overlooked’ by local com-
mitiees planning spousal activities, These
events need to be less stereotyped and
maore universal in appeal.

Our meetings are scheduled Tor
Mahile in 1990, Orange Beach (Perdido
Beach Hiltan) in 1991 and Birmingham
in 1942, The Perdido Beach meeting is
still tentative, contingent upon the addi-
tion of more public meeling space.
Montgomety offers much in the way of
new things to do, bul is at a severe dis-
advaniage in that it lacks an adequate
concentration of hirst-class convention
hotel rooms near its civic center.

Oftentimes | am asked, "Why can't we
go out of state?" We did in 1972-73 and

The Alabama Lawyer
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Report

were subjected to threats by certain per-
sons in the legislative leadership at that
lime. The state bar is a state agency, and
we were not viewed favorably for taking
“our money” across state lines, Several
of our neighboring states have recently
been holding their meelings in other
jurisdictions,

| think it is appropriate ta note that the
Alabama State Bar still has one of the
highest percentages of its total member-
ship in attendance at Its meetings of any
ather state bar,

As planning is underway for the 1990
meeting, | solicit your suggestions of new
things to do at our meetings as well as
format changes that would appeal to you.
Would you like to see our annual meet-
ing held at a differemt time of the year?
Should we extend the meetings through
Salurday evening?

Altendance drops al our social activi-
ties and meal functions continue to con-
cern me, Il you dn not attend them, or
the convention itself, | would like to
know why—and better stlll—what we can
do to make such convention activities
maore altractive,

The staff and | always appreciate the
kind remarks and compliments we re-
ceive durlng and Immediately after a
meeting; however, we slill see some
downward trends which make us know
samething is not just right, It is also in-
teresting that an activity that is a real win-
ner in one place may be less than suc-
cesstul when repeated in another con-
venlion locale.

For me, the convention is my favorite
bar activity. | have missed only the 1966
and 1967 meetings (when | was on active
duty) since being admitted to the bar. |
still have to go some to equal James Brad-
tord of the Birmingham Bar who al-
tended his 38th meeting recently in
Huntswille, | would welcome his “con-
ventional wisdom™—and yours, o
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I. A renewed commitment to the
legal process

Looking out aver this distinguished au-
dience, | see lawyers from literally every
field of practice, Some started many years
ago and others are just out of school,
However, we all had the same starting
point, that day when we raised our hand
and took the vath to become a lawyer,
Time does not diminish the strength and
effect of this oath, It stll directs our
course today! Each of us was a commis-
sianed officer of the count—this involves
a sacred and solemn responsibility which
we all strive to uphold. We promised to
support the Constitution and the laws of
the land. It also included something else
which we must not forget and that is to
support the legal process of our unique
judicial system,

| betieve that it is perhaps mare impaor-
tant taday than at any other time for us
o renew our individual commitment to
support the legal process. Laymen and
lawyers alike share a common under-
standing of the law, that the very exis-
tence of our free society is dependent
upon the operation of a legal system that
embraces the objectives of fair play, doe
process and substantial justice for all.

| recall an experience visiting a famous
kennel in south Alabama many years ago
with my young son for the purpose of
buying a new puppy. The owner of the
kennel was a fine old gentleman, He was
happy to see us and graciously et the
young dops out so that we might examine
them and make our selection, While |
was lalking with the owner, we heard a
sudden yelp from ane of the puppies,
Turning araund | observed my son pull-
ing on the puppy’s ear. | immediately ad-
monished him not to hurt the little ani-
mal. The old genlleman quietly inter-
vened telling me not to worry, that little
boys and little puppies understood one
another and that the only way the pup-
pv could truly be hurt would be 1o ignore
him.

We fare a number of threats today
which we cannot ignore:

Between 30 and 40 percent of our
workforce is functionally illiterate, which
means they do not function at an eighth-
grade level,

Alabama has the second highest drop-
oul tate in the nation which means near-
Iy 40 percent of the students who enter
school this fall will not finish high
school.

Drug-related crimes have increased in
the last decade by 40 percent.

Alabama juclges are the lowest paid in
the south and some of the lowest in the
natian.

The population of our bar has tripled
in the last 20 years with current member-
ship just under 9000 lawyers,

Partisan election of judges to our high-
est courts has required a war chest of
nearly $1,000,000,

Qur state has been sued because black
citizens are not equally represented in
olr judiciary,

For the lirst ime In 200 years in our
state, only one of the tap five elected of-
fictals in the executive branch of govern-
menl has formal legal training. This list
of concerns could go on and on.

There is no question that a lawyer has
a professional responsibility to vigorously
represent the client, However, we have
an equally important duty (o the legal
system, that is to insure that the legal sys-
tem works and worls for the greater good
ol society as a whole, Jospeh F. Newton
once wrale, "A duty dodged is like a debl
unpaid; itis only deferred, and we must
come back and seitle the account at last”
On the occasion of his inauguration as
president of this state bar, Ed Thorntoen
ol Mobile commented that, “Every law-
yer holds in trust the legal rights of the
public” That is a common band, a com-
man duly, two commaon tehts shared by
everyone in this room.

Public trust in the legal process s not
simply a desired objective—il is an ab-
solute must. Our nation made the deci-
sion to settle its disputes peacefully in the
courthouse—not violently in the streets,
The people of this country accepted the
decision on faith, on faith that the legal
process would constitule an acceplable
substitute [or private vengeance, on faith
that the rule of law would reflect equal
respect for the inlerest of every citizen,
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on laith that our system of law would be
administered fairly and impartially. It is
our highest duty as a profession 1o pro-
tect and preserve the public's faith in our
legal system,

We are assembled here today on the
ove of the bicentennial celebration of the
American Bill of Rights, We inherited a
great legacy of freedom which cannot
and should not be allowed 10 erode, Re-
cent events in China have caused us to
pause for a moment to reflect on how
iragile and easily lost freedom can be, It
has been said that only when the metal
is hot can it be molded. 1 believe that the
cries for ireedom coming from China to-
day give us a new opportunity in Amer-
ica to rekindle our own love of liberty.

We can be proud that the lawyers of
Alabama have faithfully served their
wilch and have proven 10 be good and
faithful servants of this great heritage. It
is often referred 1o as one of the finest
moments in the history of our state bar
when under the leadership ol President
Bill Scruggs, the board ol bar commis-
sioners unanimously passed a resolution
to make comment to the state |£-p,i".lﬂtllm
concerming the proposed tort relorm
legislation—one of the most talked about
issues our state has withessed In recent
years, YOur Commissioners Courageous-
ly came to the detense of the legal pro-
coss and made available to the Legisla-
ture for its consideration the real impact
ol certain ton reform legislation on the
system of justice, The foundation of this
decision was grourded on the principle
that the public has a right to know how
their legal rights will be altected ty legis-
lation. The great sister professions of low
and medicine cannot stand iy by refus-
ing 1o settle their differences, Both must
work together and seek solutions lor the
hetlerment of society as a whole,

The people of this state have a right 1o
expect this type of attitude Trom all its
professions, It was cenainly one of the
finest hours of the Alabama State Bar
when its officers stepped forward with
carefully researched impartial comments
geared loward making the legal process
work for everyone. This was accom-
plished because lawyors rosponded to
their commitment 1o come together as
protessionals leaving their coals of selt-
interest in the closetl cutside and entet-
ing inta discussion on what would be
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right and just tor all citizens, irrespective
of the special interest ol their customary
clients, | know of lwo senators whose
minds had been made up weeks in ad-
vance on cerain aspects of the tort re-
form legislation. | personally witnessed
them reconsider their positions in light
of the forceful and impartial response of
the bar. Perhaps we need to remind our-
selves, as well as our legislature, of the
line from the popular movie “Walking
Tall” as Sherifi Pussar was addressing his
deputies for the first time after his elec-
tion, e said, "1 don't mind a little drink
o a little fun, but the law of the land is
not for sale”

I believe lawyers want to come
together again to help solve the great
issues facing our state and nation. We
have an opportunity 1o provide a forum
which will attract all professions 1o sil
down and seek solutions, We now know
that it will work.

Our task is to have the dedication
necessary o bring this 1o fruition. We
cannot and must not limit our thinking
to plaintiff or defendant, prosecutor or
defense lawyer. Each has its own impor-
tance, but standing isolated {from the res
of the bar, these individual interests ulti-
mately will fail, The risks are too greal
and the damage too permanent 1o allow
an elitist attitude to block our course, Pr-
vate agendas must be set aside lor the
preater good of society, Equal access 1o
the courls by all people can be and musl
be o reality and not merely a theoretical
dream, Discrimination against even the
sinallest minority darkens the hall of our
citadels of justice and entraps all of us
in a hopeless spiral 1oward lack of faith
in our legal institutions, I we, as human
beings, can locus the attention ol the
world on the effort 1o save two Calitor-
nia whales trapped in a grave of ice near
Barrow, Alaska, we certainly can do no
less in supporting the legal process
which keeps us free,

1l. Legal education

Next, | want 1o say a word or lwo about
legal education.

Legal education is vital to our outgo-
ing efforts 1o support and advance the ob-
jectives of our judicial system, However,
in my judgment, we must not only con-
tinue to educate ourselves in the law, |
sanst a growing need to educate the

public about the law, about our legal sys-
lem, lo reconfirm thal the law is a ser-
vanl of the people, that the law, noi
power or privilege, is their most potent
ally. This will not he an easy task, Never-
theless, | sense a danger that if we do not
succeed in this task, the people may lose
faith in our legal system, lose faith that
our legal system does indeed provide
“equal justice 1o all”

The story is told of a city lawyer who
was ltying a case before a justice ol the
peace in a rural community, After long
discussion over a certain point, the
justice ruled against the lawyer, who
thereupon rose and began, "Il Your
Honor please—" "Stop right there, young
man. You might just as well sit down. I've
already made up my mind and 1 will
never change 11 | know law and | don’t
need nobody to tell me nathing. { am
right, 1 know it and there is nothing else
to it “Why, Your Honor!” said the lawyer,
"of course you are right, | merely wanted
1o show you what a big ool Blacksione
was.”

The mystery of the law must be re-
placed by knowledge and understanding.
When someone asks how il is that a law-
yer can defend someone whao |s gullty of
murder or child molestation, we should
not iake this as a personal aftront 1o law-
vers but rather an acknowledsement that
the persan asking the question 1s in need
of understanding of the legal process
Under our law, all persons are presumed
innocent until proven guilty in a courn ot
law, This has, and always will be, the
genius of the American jury system and
the public must not lose Taith in this ligh
principle. The English writer Gilbert K.
Chesterton ance made an important ob-
servation about trial by jury, He said,
“Our civilization has decided, and very
justly doclded, that determining the guilt
ot innocence of men is a thing too im-
portant to be entrusted to trained men
When it wishes for light upon that awiul
matter, it asks men who know na more
law than | know, but who can feel the
things | feel in the jury box. When it
wants a lthrary catalogued, or a solar sys-
tem discovered, or any tritle of that kind,
it uses up its specialist. But when it
wishes anything done which s really
serious, i collects 23 of the ordinary men
standing around. The same thing was
done, if | remember right, iy the founder
ol Christianity.”
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. A continued return to profes-
sionalism

As il has been true in years past, our
bar faces ever- ncreasing problems and
wi know that we cannot rely upon mere
luck for the solutions. | am reminded ol
the story of the grocer who, while cut de-
livering orders, ran over and terribly in-
jured a young woman. The woman sued
and was awarded an amount large
enough to put the man out of business,
After greal effort and sacrifice, he man-
aged Lo get the grocery going again. But,
a few months aiter opening his doors, he
struck an old gentlerman with his delivery
triuck. The gentleman sued and again the
verdict exceeded the merchant’s assels,
On a peaceful Sunday, the grocer was sit-
ting in his living room when his little boy
ran in and hollered, “Daddy! Daddy!
Mamma has been run aver by a great big
Greyhound bus!” The grocer's eves filled
wilh lears and [n a voice trembling with
emotion, he cried, "Thank the Lord, My
luck has changed at last”

| attended the American Bar Associa-
tion Leadership Conference held in Chi-
cago this past spring. Each person in at-
lendance was askad to list in importance
the problems facing the bar which he o
she felt was the most pressing, [t was not
surprlsing to learn that the decline in pro-
fessionalism and the image of lawyers in
saciety topped the lists,

This Is ane of the most difficult ¢hal-
lenges facing lawyers today.

There is a growing tendency to regard
the practice of law as no different from
any other commercial activity, Clearly
there is o growing tendency to ignore the
ideals and the commitment 1o ideals that
distinguish the practice of law from the
conduct of a business whuase sale pur-
pose and objective is to make a profit,
Econamic consequences are nol the sole,
or even the paramount, abjective of our
profession, As lawyers, wie serve a greater
goal, We serve together in the administra-
tion of |ustice,

There are many causes, of course, and
some of the changes that have led to the
decline of professionallsm are irreversi-
ble, some changes are simply an un-
avoidable product of the times, For ex-
ample, we all know that the commitment
to the ideals of professionalism are invari-
ably compromisec by a breakdown in
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the personal rapport between attorney
and client. We are not going 1o eliminate
huge, impersonal law firms or advertis-
ing ar specialization or copy machines
and computers anc the other things that
lead to de-personalization and a corre-
sponding lass of professionalism, It is
merely an exercise in nostalgia to wish
for return to an eatlier, simpler time. In-
stead, the challenge is to maintaln the
ideals of our profession given the world
as it isl The answer, dear Brutus, Is nol
in the stars, but in ourselves.

I do not believe the solution Hes in hir-
ing a public relations firm 1o come in and
spruce up our image and put a good face
on the legal profession. We can regain
public respect the old-fashioned way, We
can earn it through service, service that
begins and ends wih a commitment to
the historic ideals of our profession, ser-
vice that is offered and implemented by
lawyers who regard themselves as pros
fessionals—not employees governed by
the marals of the market place,

The ideals of our profession are outr
most important birthright. Sacrificing
them far reasons of expedience, o
matertalistic reasons, 1s simply nel good
business, contrary opinions notwith-
standing, We must not commit the sin al
Esaw and sefl our birthright for a bow| of
porridge, The phrase "you cannol eal
ethics” is repugnant 1o our sense of [ro-
fessionalism and should be rebuked with
tlisgust.

As Dean John Reed teaches us, protes-
stonal responsibility is much maore than
meredy abiding by & series of rules, it s
o state of ming, Even more, it is a set of
basic values, 11 is something like the dil-
ference between the Ten Command-
iments and the Golden Rule: a person
who abides by the Ten Commandments
i an essentially worthy person, but it
seems a higher moralily to go beyond
and do unto others as you would have
them do unto you, a value system that
sels o goal always shghtly hevond reach,
it has been said that there Is a dilference
between  the maorality of abligation,
which is abiding by the rules, and the
morality of aspiration, which Is doing
what you ought to do to make things
better,

We do nol have o loek beyond the
borders of our own state 1o recapture the
high sense of professionalism to which

we all aspire, The image of a lawyer was
perhaps best illustrated by Harper Lee,
an Alabama lawyer from Monroeville, in
her famous novel, To Kill A Mockingbied.
The scene she described was a jury re-
wrning its verdict in a case in which her
father (Atticus) was defending a black
man accused of raping a white woman
in a small southern community. Lee de-
scribes the jury returning with its verdict
and the foreman handing a piece of
paper to the clerk who handed it o the
judge, As she described il

“I shut my eyes, Judge Taylor was poll-

ing the jury:
“Guilty ... guilty . . . guilty . , . guil-
. peeked at Jer: his hands were
white from gripping the balcony rail, and
his shoulders jerked as if each ‘guilty’ was
a separtate stab between them,

“ludge Taylor was saying something,
His gavel was in his fist, but he wasr't us-
ing it. Dimly, | saw Alticus pushing
papers irom the table into his brielcase,
He snapped it shut, wenl to the court
reporter and sald something, nodded to
M Gilmer, and then went to Tom Robin-
son and whispered something to him, Al
ticus put his hand on Tom's shoulder as
he whispered, Atticus took his coat off
the back of his chalr and pulled it over
his shoulder, Then he left the courtroom,
it hot by his usual exit. He must have
wanted to go home the short way, be-
cause he walked quickly down the mid-
dle aisle toward the south exit, | followed
the top of his head as he made his way
o the door He did not look up,

“Someane was punching me, but | was
reluctant to take my eyes from the peo-
ple below us, and from the image of At-
ticus's lonely walk down the aisle,

“Miss Jean Louisel”

“INooket) around, They were standing,
All around us and in the balcony on the
apposite wall, the black peaple were get-
ting to their feel. Reverend Sykes's voice
was as clistant as Judge Taylor's,

“Miss Jean Louise, stand up child, Your
father's passing””’

Conclusion

I look forward to serving our stale bar
as your next president. It is my hope and
dream that we will ance again recapture
the spirit emhaodied in the three finesl
words | know, “my fellow lawyer” W
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ALABAMA STATE BAR

1989-1990 DUES NOTICE

(AIl Alabama attorney occupational licenses and special memberships expire September 30, 1989)

Annual License—Special Membership Dues
Due October 1, 1989 % Delinquent After October 31, 1989

If you are admitted to the Alabama State Bar and engaged in
the practice of law, you are required to purchase an annual oc-
cupational license, Section 40-12-49, Cade of Alabama (1975),
as amended, This license gives you the right to practice law in

the state of Alabama through September 30, 1990, The cost of
the license is $150, plus the nominal issuance fee, and may he

purchased from the probate judge or license commissioner
(where applicable) in the county in which you primarily prac-
tice. In addition to the state license, all practicing attorneys
should check with their municipal revenue departments to be
sure that the licensing requirements of the city or town are also
being met. By sending the Alabama State Bar a copy of the
license when it is purchased, you will receive a wallet-size dupli-
cate of vour license (plctured above) for identification purposes
during the 19891990 license year

Special Member

Speclal membership status s acquired pursuant o Seclion
34-3-17 o Section 34-3-18, Code of Alabama (1975), as amended.
Federal and state judges, district attorneys, United States attomeys
and other gevernment attorneys who are prohibited from practic-
ing privately by virtue of their positions are eligible for this mem-
bership status, Likewise, persons admitted to the bar of Alabama
who are not engaged in the practice of law or are employed in
a position not atherwise requiring a license are eligible 10 be spe-
cial members, Altorneys admitied to the bar of Alabama who re-
side outside the state of Alabama wha do not practice in the state
ol Alabama also are eligible for this status, With the exception
of state altormneys and district attorneys, special members are ex-
empt from mandatory continuing legal education reguirements;
however, this annual exemption must be claimed on the report-
ing form, Special membership dues are paid directly to the Ala-
bama State Bar, Membership cards, as shown in the sample
above, are issued upon receipt of the dues and good for the
license year. Special membership dues are $75.

Dues include a $15 annual subscription to The Alabama Lawyer,

If you have any questions regarding your proper membership status or dues payment, please contact Alice jo Hendrix, Mem-
bership Services Director, at (205) 269-1515 or 1-800-192-5660 (in-state WATS).
e e e e e —————
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About Members, Among Firms

ABOUT MEMBERS

Richard §. Sheldon announces the
relocation of his offices to First Na-
tional Bank Building, 107 5t, Francis
Street, Suile 2301, Mobile, Alabama
36602, Phone (205) 432-3737.

B

Sheldon Perhacs announces the re-
location of his office to Cambridge
Row, 1607—21st Street, S., Birming-
ham, Alabama 35205, Phone (205)
9393039,

1]

Donna Wesson Smalley announces
the relocation of her offices as of June
I, 1989, to Suite 180, Courthouse
Plaza, 600 Lurleen B. Wallace Boule-
vard, 5., Tuscaloosa, Alabama 35401,
Phone (205) 758-5576 or 758-5590,

O

Carolyn B. Nelson, formerly execu-
tive vice-president and general coun-
sel of Metropolitan Properties, Inc.
and senior vice-president and general
counsel of Brookwood Health Ser-
vices, Inc., announces the opening of
her office for the practice of law at B3
First Avenue, Narth, Birmingham, Ala-
bama 35201, Phone (205} 251-9922 or
252-3107,

|

Jo Alison Taylor announces the
opening of her offices at 509 Brown
Marx Tower, Birmingham, Alabama
35203, Phone (205) 328-26006,

[ |

Jonathan E. tyerly announces the
relocation of his olfices to 3575 Lorna
Ridge Drive, Birmingham, Alabama
35216, Phone (205) 979-2121.

[ |

W. Donald Bolton, Jr, formerly
with the firm of Foster, Bolton & Dy-
son, PA,, Faley, Alabama, announces
the relocation of his office o 307
South McKenzie Street, Foley, Ala-
bama 36535, PO, Box 259, Foley, Ala-
hama 36536, Phone (205) 943-3860,

|

David F. Ovson announces, effec-
tive July 1, the remaoval of his offices
to Suite 120, 728 Shades Creek Park-
way, Birmingham, Alabama 35209,
Phone (205) 870-15311,

[ |

Mark T. Smyth announces the relo-
cation of his practice of law to 105 East

Fourth Street, Luverne, Alabama
36049, Phone (205) 335-6524/6525,
[ ]

J. David Jordan, formerly of Sintz,
Campbell, Duke, Tavlor & Cunning-
ham, Mobile, announces the opening
of his firm with offices located at 401
Evergreen Avenue, PO, Box 403, Brew-
ton, Alabama 36427, Phone (205) 867
7184,

n

Richard N. Adams announces the
opening of his offices for the practice
of law at 217 Grant Street, S.E., PO,
Box 43, Decatur, Alabama 35602,
Phane (205) 3537570,

n

Stephen P, Bussman announces the
relocation of his practice o 212 Ala-
bama Aventie, 5., PO. Box 925, Fort
Payne, Alabama 35967, Phone (205)
83457900,

AMONG FIRMS

Bryant & Chambers announces that
Wesley H. Blacksher has become as-
sociated with the firm, with offices at
Riverview Plaza Office Tower, 63
Sauth Royal Street, Suite 1107, PO, Box
1465, Mohile, Alabama 36633,

|

Alston & Bird announces that Ralph
E MacDonald, LI, became a member
ol the firm on August 1, 1988, Atlanta/
downtown affices are located at One
Atlantic Center, 1201 West Peachtree
Street, Atlanta, Georgia 30309-3424,
Phone (404) 881-7000.

[ ]
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Farmer, Price, Smith & Weather-
ford announces that Ernest H. Horns-
by has become a partner in the firm,
The firm name has been changed to
Farmer, Price, Smith, Hornsby &
Weatherford with offices located at
115 West Adams Street, Dothan, Ala-
bama 36303, The mailing address is
PO, Drawer 2228, Dothan, Alabama
36302, Phone (205) 793-2424,

[ |

Roy W. Scholl, Jr, and Roy W,
Scholl, I, announce the formation of
a partnership under the firm pame of
Scholl & Schall, with offices at #2
Office Park Circle, Suite 200, Birming-
ham, Alabama 35223, Phone (205)
871-:6604 or 871-6011,

|

Griffin, Allison & May announces
thal W. Barry Alvis has become a
member of the firm, and the firm
name has been changed to Griffin,
Allison, May & Alvis. Offices are
located at 4513 Valleyvdale Road, Suite
1, Birmingham, Alabama 35242,
Phone (205) 991-6367,

a

Barbara F. OQlschner announces the
opening of her law offices, Barbara F
Olschner, PC., and that Douglas H.
Scofield has become associated with
the firm. Offices are located at 2001
Park Place, N., Suite 300, Birming-
ham, Alabama 35203, Phone (205)
251-5245,

[ ]

The firm of Dominick, Fletcher,
Yeilding, Wood & Lloyd, PA. an-
nounces thal Sammye Oden Ray has
become a member of the firm, and
Kendall Walton Maddox has become
an assoclate of the firm, Offices are
located at 2121 Highland Avenue, PO.
Box 1387 Birmingham, Alabama
35201, Phone (205) 939-0033,
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The firm of Cherry, Givens & Tarver
announces that Gary L. Aldridge, for-
merly a partner of Emond & Vines, has
joined the firm as a partner The firm
will operate under the name of Cher-
ry, Givens, Tarver & Aldridge. The
Birmingham office is located a1 2100
A SouthBridge Parkway, Suite 570,
Birmingham, Alabama 35209; phone
870-1555, The Dothan office is located
at 125 West Main Street, PO Box 927,
Dothan, Alabama 36302; phone (205)
793-1555,

|

The firm of Blackburn & Maloney
announces that the name of the firm
has been changed o Blackburn, Ma-
loney & Schuppert, PC,, and that B,
Allison Blackburn has become a
member of the firm. Offices are
located at 201 Second Avenue, S.E.,
PO. Box 1469, Decatur, Alabama
35602, Phane (205) 3517826,

]

The firm of John T. Mooresmith,
PC., has movwed to Four Metroplex
Drive, Suite 202, Birmingham, Ala-
bama 35209, Phone (205) 871-3437,

[

Robin E Clark, iormerly with Sirole
& Permutt in Huntsville, has joined
the legal depanment of American Air-
lines, Inc., MD 2E30, PO Box 619616,
Dallas/Fort Worth  Airport, Texas
75261-9616.

]

Geddes, Roper & Associates, PC,,
announces that Christopher Kern,
formerly law clertk 1o Honorable
Arthur B. Briskman, U.S. Bankruptcy
ludge, Southern District of Alabama,
has become an associate in the firm'’s
Maobile office, located at 209 St Louis
Street, Mobile, Alabama 36602, In ad-
dition to its Mobile location, the firm
has an office in Decatur, Alabama.

=

The firm of Love, Love & Love, P.C,
announces that D, Leigh Love and
Jack E. Swinford hawe become asso-
ciated with the firm. Offices are lo-
cated at 117 East North Street, PO, Box
517, Talladepa, Alabama. Phone (205)
362-6670,

L]

Charles L. Parks announces the as-
sociation of Raymond C. Bryan in the
practice of law with offices at 1108
Wilmer Avenue, PO, Box 1709, Annis-
ton, Alabama 36202. Phone (205}
237-6645.

]

J. Todd Caldwell announces that R.
Joel Laird, Jr., formerly with the firm
ol Bolt, Isom, lackson & Bailey, PC.,
has joined him in the practice of law,
and also announces the formation of
the firm Caldwell & Laird, with offices
located at Suite 407, SouthTrust Bank
Building, PO. Box 2314, Anniston,
Alabama 316202. Phone (205} 237
6671,

|

David B. Cauthen and Britt Cauth-
en announce the formation of a part-
nership for the general practice of law,
The name of the firm is Cauthen &
Cauthen with offices al 217 East Moul-
ton Street, Decatur, Alabama 35601,
Phone (205) 353-1691,

a

The firm of Burdine & Bernauer an-
nounces that Gregory Keith Burdine
has become a partner. with offices at
412 First Federal Building, 102 South
Court Street, Floreace, Alabama
35630, Phone (205) 7675930

]

Kenneth P. Robertson, Jr., joined
Frank W. Bailey in the formation of
Bailey & Robertson, with offices at
826 Chestnut Street, Gadsden, Ala-
hama 35901, Phone (205) 546-5666,

[ ]

H.E. Nix, Jr., and Alex L, Holtsford,
Ir., both formerly with the firm of Hill,
Hill, Carter, Franco, Cole & Black,
PC., announce the formation of a
partnership for the practice of law ef-
fectivie June 1, 1989, under the name
of Nix & Holtsford, The offices are lo-
cated in the Bell Buileing, 207 Mont-
gomery Street, Suite 225, PO. Box
4128, Montgomery, Alabama 36103,
Phone (205) 262-2006,

[ ]

Prince, McGuire & Coogler, P.C,
announces that Lisa L. Woaods has be-
come an associate in the firm. Wil
liam Bankhead McGuire, Jr,, has leit

the firm, and effective june 1, 1989,
the new name of the firm will be
Prince, Coogler, Turner & Nolen, PC.
with offices at 2501 6th Street, Tus-
caloosa, Alabama 35401, Phone (205)
345-1105.

|

Edward H, Pradat announces that
Jody L. Wise has joined him in the
practice of law, and also announces
the formation of the firm Pradat &
Wise, with offices located at 2902 6th
Street, Tuscaloosa, Alabama 35401,
Phone (20%) 345-2442,

|

Potts & Young announces that R,
Wyatt Howell, formerly associated
with the firm of Fite, Davis, Atkinson
& Bentley in Hamilton, has become
associated with the firm in thelr Flor-
ence office located at 107 E. College
Street, PO, Box 1760, Florence, Ala-
bama 35631, Phone (205) 764-7142,

ja]

The iirm of Tanner, Guin, Ely, Lary
& Neiswender, PC. announces the as-
sociation of Laura K. Gregory and
Sheree Martin, both of whom are ad-
milted to practice before The Florida
Bar. The tirm's offices are located at
271 University Boulevard, Suite 700,
Tuscaloosa, Alabama 35401, Phone
{205) 349-4 300,

[ ]

The firm of Roberts, Davidson, Wig-
gins & Crowder announces that Wil-
liam B. McGuire, Jr., has become as-
sociated with the firm with offices lo-
cated at 2625 8th Stweet, PO. Box
1939, Tuscaloosa, Alabama 35403-
1939. Phone (205) 759-5771.

=]

Thomas L, Read, formerly a special
assistant United States Attorney tor the
Nerthern District of Alabaima, civil
division, announces his appointment
as assistant regional counsel lor the
Federal Bureau of Prisons, Offices are
located at 523 McDaonough 3oule-
vard, S.E., Atlanta, Georgia 30315,
Phone (404) 624-5204.

|
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The Birmingham firm of Rives &
Peterson announces that Sanford W,
Faulkner and F Wilson Myers have
joined the firm. Oifices are located at
1700 Financial Center, Birmingham,
Alabama 35203-2607. Phone (205)
128-8141,

-]

Otto A, Thompson, Jr., has become
Pacitic area counsel for the Naval Sup-
ply Systems Command. The Pacific

area includes Hawaii, lapan, Hong
Kong, Singapore, New Zealand, the
Republic of the Philippines and other
locations. He is assigned as counsel,
LS. Naval Supply Depot, Yokosuka,
Japan. This is a civilian position
within the Office of the General
Counsel of the Navy. His address is
NSD (OQOL), Box 11, FPO Seattle
98762-1500, Phone B1-0468-26-1911
(ext, 7735).
|

Ross Diamond, 11, and James E.
Hasser, Jr., announce thal James H.
Frost has joined the firm as a partner,
and the name of the firm has been
changed to Diamond, Hasser & Frost.
They also announce the relocation of
their offices to One South Royal Street,
Maobile, Alabama. The mailing ad-
dress and telephone number will re-
main the same: PCO. Box 2008, Mo-
hile, Alabama 36652. Phone {205)
432-3362.

Supreme Court of Alabama
—NOTICE—

Important Information Regarding
Second Copy of Record on Appeal and Exhibits

Return of second copy of record on appeal

In the event a secand copy of the record has been filed pursuant to Rule 30(g), Alabama Rules of Appellate Pro-
cedure, any party or attorney desiring to receive the second copy of the record should make a written request to
the clerk of the supreme court within 30 days from date of decision. Otherwise, the second copy of the record will
be destroyed,

Return of exhibits

Any party or aliorney may make a written request to the clerk of the supreme court for return of exhibits prior
to the expiration of the periods set out in the records retention schedule of the Supreme Court of Alabama as in-
dicated below,

Destruction of exhibits

Pursuart to the Records Retention Schedule of this court, all original exhlbits contained in separate volumes of
the record on appeal, or sent to the court under separate cover (including charts, maps, depositions and physical
exhibits) will be destroved as follows:

Al the end of one year Al the end of two years

after decision after decision

destroy all exhibits in destroy all exhibits in

affirmed cases, reversed cases,
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Bookout reelected president of
Woodmen

Jaohn G, Bookoul, a native of Birming-
ham, was unanimously reelected na-
tional president of the Woodmen of the
World Life insurance Society &t its 41s1
national convention, July 16-20, in Oma-
ha, Nebraska.

Nearly 250 delegates from throughout
the United States cast a unanimous ballot
for the incumbent officers, The delegates
represent 930,000 Woodmen members
l'lnl[i{)l"l\'\t'l(ll‘."_

Other officers reelected were Executive
Vice-president W, Wayne Graham, na-
tional Secretary James L. Mounce and
national Treasurer Curtis L. Owen, all of
Omaha,

Among the trustees reelected was
Thamas T. Gallion, 1ll, of Monlgomery.
All officers will serve fouryear terms,

Bookout

Bookout served as president of the
Woodmen Alabama Jurisdiction {rom
1977 10 1979, and was chairperson of the
society’s Mational Legislative Commitlee
prior to being elected national sentry in
1979,

He was elected national watchman in
1980, national trustee in 1981 and na-
tional escort in 1982, He then moved to
Omaha 1o serve as vice-president and
general counsel. He also served as ad-
ministration assistant to the president
from Cctober 1982 until his election as
president in 1985,

Bookout attended the University of
Alabama where he eamed undergrad-
Laste and law degrees, He was appointed
an assistant attorney general of Alabama
al age 23, and later sorved as chief as-
sistant and deputy attorney general from
1959 to 1971, He was Alabama Commis-
sioner of Insurance from 1971 to 1975
and judge on the Alabama Court of
Criminal Appeals from 1975 to 1982,

He retired as an appellate judge in
1982, when he moved to Omaha, He is
a member of the Alabama, Nebraska and
American bar associations, and the
United States Supreme Court Bar,

Woodmen ol the World, the largest
nonsectarian fraternal benelt society in
the United States, was founded in 1890,
Ihe Woodmen has maore than $20 illion
of life insurance in force,

Russell named to court of civil appeals

On Apnil 15, Robert |, Russell assumed
the unexpired term of Judge Richard
Holmes on the Court of Civil Appeals of
Alabama by appointment of Governor
Cuy Hunt on March 3, His expects to run
for re-election to the position in 1990,

Russell practiced law in Montgomery
for 22 years before his recent appoint-
ment,

Russell

He made his first entry into politics last
year by running statewide to fill the va-
cancy of the Honorable Robert Bradiey,

Bar Briefs

who retired from the court. A newcomer
to any political party, and except for Pres-
ident George Bush, he polled 526,526
voles (45 percent) to be the Republican
party’s strongest and most popular ¢an-
didate, polling from 49 percent to 62
percent of the vote in most metropolitan
and contiguous county areas, statewide.

Fle was reared 1in Monlgomery and
educated in the Alabama public school
system, He attended the Unlversity of
Alabama and then Auburn University
where he received his bachelor's degree
in general studies and master’s degree in
business, A law school classmate of
Judge Kenneth Ingram's, presiding judge
of the court of civil appeals, he is a 1965
graduate of Jones Law School, where he
received his law degree. He is also a
gracluate of the Institute for Qrganization
Management at Michigan State Univer-
sity.

He is admitted to practice law in all
state anc federal district courts, the US,
Court of Appeals for the 5th and 11th cir-
cuits, the U.S. Bankruptcy Court and the
U.S. Supreme Court, and has served as
a special assistant attorney general, State
of Alabama.

He is a member of the Montgomery,
Alabama and American bar associations,
American Judicature Society and De-
fense Research Institute: be s a member
of several committees of the Alabama
Law Institute and has served as a member
of the Department of Industral Belations
Advisory Council, State of Alabama

He served his church, Trinity Preshy-
terian Church of Montgomery, 21 years
as a deacen, is past president of the Men
of Trinity, 1aught Sunday Schoal there for
over ten years and performed trial and
appellate legal services lor the church,
He 1s a member of the Montgomery Eo-
tary Club and is an active supparter of

The Alabama Lawyer




numeraus other ¢ivic and  cultural
organizations,

Fle has one son, Robert |, Russell, who
served as a law clerk 10 then-Circuit
Judge Mark Kennedy and as city attorney
ol Montgomery for over two years,

Jackson named chairperson of
association

William P lackson, Jr., of the Arlington,
Virginia, firm of Jackson & lessup, was res
cently elected chalrperson of the District
of Columbia Chapter of the Assaciation
ol Transportation Practitioners, He also
was named chatbiperson of the Legislative
Commiltee for that association,

Judges receive certificates for
judicial education

Twenty-one Alabama judges have been
presented certificates by Alabama Chie
Justice Sonny Harnsby for completion of
at feast 100 hours of judicial education
within a fouryear period.

Five of the 21 have completed a
200-hour coune of study within five
years under the Alabama Judicial Caol-
lege's continuing education program,

The college's certificate program was
initiated in 1984, and 79 judges have

State Chief justice Sonny Hornshy (right) was presented the
fiest annual fames V. Thompson Alabama American Legion’s
Boys State Distinguished Alumnus Award at the 52nd Annual
Boys State Convention in Birmingham fune 11, 1989, Chief
justice Hornsby, a 1954 alumnus of Boys State, served as ls
lieutenant governor and as one of the state’s two delegates to
Boys Nation. Presenting the award were Cirewit fudge John
Bryvan, prosiding judge, 10th fudicial Circaft tleft); lefferson
County District Judge Pete Johnson, who serves as director of
Boys State (middie); and Chiel Justice Hornsby.,

214

been awanded cedificates for 100 hours
of educalion study.

The five judges who have completed
thee 200-hour program are the fist 1o
achieve this level, They are:

Circuil Judge William W, Cardwell of
Gadsden

Circult Judge Joe Colquitt of
Tuscaloosa

Circuil Judge Lestie Johnson of
Florence

District Judge john Coggin of Centre

District Judge Charles Wayne Owen
ol Gadsden

Judges presented certlficates this year
for 100 hours of stucly include;

District Jucge John Alsbrooks of
Birmingham

Clreuit Judge Ralph Cook of Bessemer

Clreult Judge Richare Dorrough of
Mantgomery

District Judge Ralph Grider of
Scotlshoro

District Judge Hartwell Lutz of
Huntsville

Retired Circuit Judge Telfair Mashburn
of Bay Minelte

Circuit Judge Claud Neilson of
Demapaolis

Retired Cireuit Judge Carl Mesmith of
Oneonta

Cireuit Judge Jack Riley of Cullman

District Judge Marise Sandidge of
Clantah

Circuit Judge Dale Segrest of
Dadeville

District Judge Tommy Stowe of
Wetumpka

Circuit Judge Ned Suttle of Florence

Circulit Judge Wayne Thorn af
Birmingham

District Judlge Gerald Topazi of
Birmingham

District judge Thomas Woaodard of
Carrollton

—Administrative Office of Courts

Circuit, district judges elect asso-
ciation officers

Circuit Judge Tom Younger of Hunts-
ville and District Judge Gerald Topazi of
Birmingham have heen  elected
presidents of their respective judges’ as-
sociations for the upcoming year.

Judge Younger succeeds Circuit Judge
Ferrill McRae of Mohile and Judge Topazi
succeeds Judge Aubrey Ford of Tuskegee
as leaders of their associations. The
judges were elected at a recent judicial
education conference sponsored by the
Alabama Judicial College.

the Alabama Law Foundation, Inc. has awarded a $7.500 grant
to the Alabama Young Lawyers/YMCA Youth ludicial Program,
The Youth Judicial Program educates high school students
about the judicial system through participation tn mock trials,
and is the largest service profect of the Alabama State Bar
Young Lawyers” Section. Students serve as judges, lawyers and
furors, enabling them to learn firsthand the role each plays in
the justice systom, Approximately 400 students throughout the
state participated in the program in 1988, Above, left to right,
are Chatles Anderson, chatrperson, Youth Judicial Program;
William Chandler, general director, Montgomery YMCA; and
lohn Scott, Foundation trustee,
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Other officers elected by the Associa-
ton of Circuit Judges were Circuil Judge
Randall Cole of Fort Payne, lirst vice-
president; Circuil Judge John Bryan ol
Birmingham, second vice-president; and
Clreult Judge Hardie Kimbrough of Grove
Hill, secretary/treasurer,

Other officers alected by the Associa-
tion of District Judges were District Judge
Eddie Hardaway, |r., of Livingston, presi-
dent-elect; District Judge Debarah Paseur
of Florence, first vice-president; District
Judlge Lionel Layden of Mobile, secretary;
and District Judge lim White of Centrie-
ville, treasurer.

~AQC

Retired Chief Justice Torbert
honored

Clement Clay Torbert, Jr, iormer chiel
justice of the Suprome Count of Alabama,
received a Distnguished Service Award
from the National Center for State Courts
for his contributions to bettering the ad-
miristration of justice in the state courls,

Torbert was presented the award by
MNCSC president fdward B. McConnell
and VYiginia Chief Justice Hlarry L. Car-
rico, NCSC chairman-elect and presi-
dent-elect of the Conterence of Chief Jus-
tices, on Monday, July 24, during special
ceremonies presided over by current Ala-
bama Chief Justice Hornshy at the Su-
preme Court in Montgomery,

Torbert 100k office as Alabama’s 25th
chief justice on January 18, 1927, and was
reelected without opposition for a sec-
ond sixaear term beginning January 18,
1983, He did not seek reelection aiter his
socond term and lelt office in January
1989,

President Reagan appointed Torben to
serve as the first chairperson of the State
Justice Institute from 1986 to B8 and
reappointed him in 1988, Torbert’s cur-
rent term as State Justice Institote chair-
person expires in 1991,

From 1980 to 1989, Tarbert sat on the
hoard of directors of the Conference of
Chief Justices, seving as its president
from 1987 to 1988, While president of
the Conference of Chiel Justices, Torbert
was also chairperson of the board of di-
rectors of NCSC. He also has been chair-
person of the Alshama Judicial Study
Commission and on the board of direc-
tors of the American judicature Societv.
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Since rennng as chiel justice, Torbert
has returmed 1o the private practice of law
tn Maontgomery, Alabama.

Torbert antended the U5 Naval
Academy from 1948 1o 1949 before re.
ceiving a bachelors degree irom Aubum
University in 1951, He attended the Uni-
versity of Maryland Law School and grad-
uated in 1954 from the University of Ala-
bama Law Schoal,

Bar Commissioners elected

The following highlights those com-
missioners elected during the past year,
where biographical sketches and
photographs were available. Also includ-
vil 15 a list of the remaining commis-
sioners and their chrcuits,

7th Circuil

ARTHUR E. FITE, I}, bam Decembner 12,
1944, lLouisiana; atiended school in
Jasper, Alabama; undergraduate degree
from Vanderbilt University, 1967; law
degree from University ol Alabama
Schoal of Law, 1970: summer stuties,
Lincoln College, Oxlord University, 1969,

Law clerk, Justice Pelham | Merrill,
Alabama Supreme Court, 197071,
associate, Knox, lones, Wolt & Merrill,
1971-74; partner, Merril, Porch, Doster &
Dillon, 1974-88; pariner, Merrill, Porch,
illan & Fite, 1989,

Membes, Alabama Supreme Court Stand-
ing Committee to Revise Rules of Civil
Procedure; vice-president of Anniston
YRCA: member, board of directors,
Calhoun County Cancer Society.

Married o former Pam Etnire; one child,

Freeman,

Gracholski

24th Circuit

W. ALLEN GROCHOLSKI, born Septem-
ber 18, 1946, Fayette County, Alabama;
graduated, cum laude, from Livingston

University, 1971; law degree [rom
Cumberland School of Law, 1972

Law clerk 1o supreme court justices
Pelham Memill and Roben Harwood.

Served as municipal judge, Elba and
Fayelte, Alabama

215t Circuit

JAMES E. HART, JR., bom March 26,
1942, Fscambia County, Alabama;
graduated from Marion Military Institute,
Auburm University, Cumberland School
ol Law, cum faude, 1970, Managing
editor of Cumberfand-Samfard Liniversi-
ty Law Review, 1969700

Served twosand-a-half years LLS. Army,
discharged as captain,

Sole pracutioner in Brewton since 1970

Admitted 10 The Flonida Bar 1972

Past chatrperson, Comntittee on Lawyer
Pubshic Relatians and Oil, Gas & Mineral
Law Section; past president, Escamiia
County Bar; member, Amencan B
Association, Alabama  Tral Lawyers
Assaciation, American Trial  Lawwers
Assaciation,

Past president, Brewton-East Brewlon
United Way, Brewton Raotaty Club,
Escambia County Auburn Club, Alabama
Cattlemen's Association,

Marned 1o former Patnicia W Taylor, Bar-
tow, Florida; two sons, James £, Hart, 1,
and John Webb Hart,

Hart Landers

29th Circuil

MICHAEL W. LANDERS, born July 30,
1956, Sylacauga, Alabama; graduated
from  University of Alabama, 1977,
University’s School of Law, 1980, Sole
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practitioner, Sylacauga, 1980-85; pariner,
Bell & Landers, 1986-present. Member,
Talladega County Chapter of American
Cancer Society, South Talladega County
Association for Retarded Citizens (pasl
president), Sylacauga Rotary Cluly (past
director), Sylacauga Chamber of Com-
merce, Director, SouthTrust Bank of
Talladega County. Member, Talladega
County Bar Association, American Bar
Association,

One son, Charles Seth-Michael Landers,

39th Circuit

WINSTON V, LEGGE, IR., hom July 4,
1939, Athens, Alabama; graduated from
University of Alabama, 1962, Cum-
herland School of Law, cum laude,
1969, University of Alabama Schoal of
Law (master of laws in taxation),

Partner, Patton, Latham, Legge & Cole.

Served as member of board of bar ex-
amingrs, past president of Limestone
County Bar Associalion,

Married to Jennie Lazeoby Logge,
tMonroeville, Alabama; one daughter,
Alice Winston Legge.

Nix

15th Circuit, Place #4

H.E. NIX, JR., born July 26, 1948, Mont-
gomety, Alabama, graduate, Auburn
University, 1970, University of Alabama
School of Law, 1973,

Law clerk, Judge John Tyson and Justice
Reneau P Almon, 1973; law clerk to
judge Robert Vamer, 1974; partner, Hill,
Hill, Carter, Franco, Cole & Black,
1975-89; partner, Nix & Holtsfard.

Professor, Janes School of Law, 1975-88;
instructor, Huntingden College, 1980-82,
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Member, Alabama Defense  Lawyers
Association (legislative chairperson
1983-87, vice-president 1985-87,
secrelary/treasurer 198788, presicdent-
elect 1989); International Association of
Delense Counsel; Monigomery County
Bar Association (board of directors 1988);
Alabama State Bar (Law Day Commitiee
chairperson 1988-89),

Montgomery Lions Club Board of Direc-
lors, 1987; YMCA Planning Branch
Board, 1986-present; Jimmy Hitchcock
Memaorial Award Board of Directors,
1975-present; Alabama Music Hall of
Fame Board, 1983-86; YMCA Boys Waork
Committee, 1975-present;  Yauth
Legislature Board of Direclors,
1986-present; Baptist Health Care Found-
alion Board, 1987present; Montgomery
Counly Republican Parly Committee
member, 1984-present.

Married to Michelle Rundell Nix; two
sons, H.E. Nix, lll, and Davis Martin Nix,

t3th Circuit, Place #4

BENJAMEN T. ROWE, born February 19,
1945, Carrollion, Georgia: graduated
from University of Alabama, 1967,
University's School of Law, 1972,

Managing board, Alabama Law Keview
and Order of the Coif. Practices with
Cabanlss, Johnston, Gardner, Dumas &
O'Neal, Mobile, Alabama.

Member, Mobile Bar Association,
American Bar Associalion, American
Law Institute, Alahama Law Institute,

mMarried to former Ann M. Wolle: three
children.

S5ims

13th Circuit, Place #3

LARRY L. SIMS5, bom 1941, Moundville,
Alabama; graduated from University of
Alabama, 1962, Universilty's School of
Law, 1965, member, Farrah Order of
Jurisprudence/Order of the Colf, Pariney,
Hand, Arendali, Bedsole, Greaves &
lohnsten, 196577, partner, Coale,
Helmsing, Lyons, Sims & Leach, 1977
present,

Member, Alabama Defense  Lawyers
Association, Alabama Trial Lawyers
Association, Mice-president, University of
Alabama Alumni Association,

Married to Nancy Keese Sims, Chat-
lanooga, Tennessee: three children,
Lawrence, Susan and Mary Keese,

10th Circuit, Place #9

CATHY S. WRIGHT, born March 19,
1949, Massachusetts; graduated from
University of Alabama School of Law,
1975, Alabama editor of the Alabama
Law Review,

fartner, Maynard, Cooper, Frierson &
Gale, Birmingham, Served as law clerk
10 Hanorable Frank M, |Johnson, |

Marrted to Michael L. Hall, with
lohnston, Barton, Proctor, Swedlaw &
Nalt, Birmingham; twa sons, David an
Nathan,

Diflon

Whright

5th Circuit

JOHN F DILLON, IV, born November
15, 1930, Alexander City, Alabama, grad-
uated University of Alabama, University's
School of Law, 1954, on board of editors,
Alabama Law Review,

September 1989



151 lieutenamt, U.S, Army judge Advocate
General's Corps, 1954-57,

Jartner, Wilbanks, Wilbanks & Dillon,
1958.70. Senior partner, Dillon, Kelley &
Brown, 1970-present.

Member, Amencan Bar Association, De-
fense Research Institule, Alabama De-
fense Lawyers Association, Alabama Trial
Lawyers Association, Board of directors,
SouthTrust Bank of Central Alabama,

Former president, Tallapoosa County Bar
Association, 1970-87,

Married to former Elizabeth Millar; ane
daughter, Elizabeth B. Wheeler,

Remaining Commissioners:
Circuit

151 Edward P, Tarner, Jr.
2nti  Jerry L. Thornion

Srel Lynn Robertson Jackzon
4th Archie T. Hesves, I Selma
Sth John F Dillon, IV Alexander City
Gth

Chatom
Haynevilie
Clayton

Place #1 Walter P Crownover
Tuscaloosa
Place #2 John A, Owens

Tuscaloosa

Hth AJ. Coleman Decatut

dth William D, Scrugds, i, FL. Payne
10th

Place #) Francis H. Hare, |n

Birmingham

Place #2 Michael L. Edwards

Birmingham

Place #3 James S, Llowd

Birmingham
Thamas Colieman
Birmingham

Place #4

Plice #9 Timothy L. Dillard
Birmingham
Place #6 Ollie L. Blan, fn

Birmingham

[ Mason Davis
Birmingham
Drayton M. James
Birmingham

Mace #7

Place ¥a

Bessemer Cut-oft

Gieorge Fhigginbotham Bessemer
1th  Robert M. HIIL, Jr Florence
12th  |oe C. Cassxly Enterprise
13th

Place #1 Yictor H. Lot, |e

Mobile

Place #2 Broox G. Holmes

Mobile
1th  Jerry K. Selman [asper

15th
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loth
I7th
18lh
191th
20th
221
23rd

251h
26th
27th
28th
3th
32nd
iird
13th
15th
16th
i7th
i8th

Place # Richard H. Gill

Montgomery
Place #2 Charles M, Crook
Monlgomery
Place #3 James R. Seale
Montgomery

Gadsden
Demopolis
Calumbiana
Tallassee
Dothan
Andalusia

George P Fosud
Richard S Manley
Oliver P. Head
James R, Bowles
Rutus K, Smith, Ir,
Harold Albritton
Place #1 George W, Royer, Jr
Huntsville
S, Dagnal Rowe
Huntsville
Hamilwon
Phemx City
Albertville
Bay Minelte

Place #2

Nelson Vinsan
Bowen H. Brassell
[). Cames

John Farle Chason

William E, Herelord Pell City
John David Knight Cullman
Willlam B. Malthews Ozark
William M. Bouldin Russellville
William D. Mellon Evergreen
Don R, White Moulton
Phillip E. Adams, Jr Opelika
john F. Procior sScottsharo

[ ]

We do more
than print the law-

we put it
Into perspective...

..both In our law books and our
compuler data service

Whother s ALF, Am dur USCS, | Bd—or VERALEX2™,
out new computer pesisted information reirevsl sysiem

your ressdrch will go faster and more allicienily with
Lawyara Co-ap in your library,

Our law Books and our computer essarch service anm

mada 1o mesh with sach other and your nesds. Lel your
LGP repreaentalive show you what's posaible and sffard-
abie in lngal ressarch

Hore's whai (he LCP Total Chent-Sarvice Library® ollars
1he AlRbam A Altoimey

LCP lecallzod books for Alnbamas
Alnoarmn Pattern Jury Insteooilons = Cill
Trinl Mpndbook lor Albama Lawyeis

LCP national books:

Am Jur 2d

Am Jur Logal Forms 2d

Ain Jur Plsading &
Praciics Farms

Am Jur Prool of PFacis

A Jur Thils

ALA Bystam

Fudaral Procedural Forma, L Ed
Faderat Proceturs fules Service
Fedaisl Procecure, L £d
Bankrupioy Service L Ed
Immigration Lew Bervigs

Social Secunty Law and Praclice
Amanican Law ol Prodocis

WS Suprems Courd Luabiliy drd
P s, L Ed Aummian & Siiydein
LSCE Midiaal Library, L Dd

Contacl !our LCP roprosaniative:
Coniral Alsl 4 Morihwesl Alabams
Brian Rooks

Russall County

Jotn Carvoll, Je Chrintign Erimry

(205 AT1-a340 1015) 2073834 A04] 07135
South Alabama  Jacksan & DeXalh

£d Daoigan Counlies

(04) RER-D305 Haren Punfols (404) M2-B106

- IIII THE LAWYERE CO-OPERATIVE PUBLIENING CD.
Adgiatiidiie B, Hochmatne, Mave Wik (404
LCE

Don’t Risk A Valuation

ty. Introduce
Your Clients to Business
Valuation Services.

John H. Davis II1, PhD, MA1, SRPA, ASA, president of Business

Valuation Services Inc., is the only designated ASA Business Val-

uation appraiser in Alabama. Business Valuation Services provides
consultation by the hour, appraisal reports and expert testimony

Penal

in cases of:

O Estate planning

[ Estate settlement

[ Marital dissclutions

[ Recapitalizations

O Employee stock ownership
plans

Contact John H. Davis l11, PhD, MAI, SRPA, ASA
4 Office Park Circle ® Suite 304 ® Birmingham, Alabama 35223
PO. Box 7633A * Birmingham, Alabama 35253
(205)B70-1026

O Bankruptcy proceedings
(] Mergers or acquisitions

[ Buy-sell agreements

[ Dissident stockholder suits
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Attorneys Admitted to Bar, Spring 1989

Richard Taylor Abbot, Jr.,... .., .Birmingham, Alabama
fohn Archie Acker, Ir. ... ........ Bessemer, Alabama
Kristi Dawn Adcock ., .0 vese .. Athens, Alabama
Deborah Sue Ashe .. .............5heffield, Alabama
Garnett Henry Atchley, fr..... ... Birmingham, Alabama
Jeffrey Ryan Barber ... ... ..... Jackson, Mississippi
Monroe Dykes Batber, Je. ..., ... Birmingham, Alabama
Kenneth Alan Barlow, Jr. . ... ... . Birmingham, Alabama
DA, Bass-Fraziar ... ...ovvee000 . Mobile, Alabama
Lois Lippert Beasley ... ............Warrior, Alabama
Stephanie Colleen Billingslea . ... Birmingham, Alabama
Woesley Haas Blacksher ., ... ... 4. Mobile, Alabama
Kathy Perry Brasfield . .........Montgomery, Alabama
Gregory Keith Burdine ., ..........Florepce, Alabama
Linda Susan Burms . v« ovvavvnn. ... Jasper, Alabama
Stewart Earl Burns . ............... Gatdsden, Alabama
George William Cameron, Hll ., .  Montgomery, Alabama
Venessa Vann Campbell .. .. ... . Montgomery, Alabama
Herbert Byron Carter, Il ., .. ... .Montgomery, Alabama
John Gregory Carwie . .............. sMobile, Alabama
Willlam Augustus Catoe, Jr. .. ... ... Decatur, Alabama
William Gamer Cheney, Ir. .. ... .. Jackson, Mississippi
Robert Ross Coleman ... ........ Noithport, Alabama
James Thomas Corbett . . ... .. .. .. Tuscaloosa, Alabama
Christ Nicholas Coumanis , ... ... ... Mobile, Alabama
larett Charles Crawford .. ..., .......Mobile, Alabama
William Zachary Cullen ..., ., .., Homewood, Alabama
Deborah Davidson .. ... ..., ... Daphne, Alabama
Jane Ann Davis . ..... .. v e a0 Birmingham, Alabama
Annesley Hodges Degarls . ......... Pell City, Alabama
Robert Dean Drumimond ... .. Montgomery, Alabama
Tamera Kaye Erskine .. ........Birmingham, Alabama
fane Faulkner Evans. ... ..... ... Birmingham, Alabama
|ohn Malcem Floyd .. ...... ... Birmingham, Alabama
Richard Lamar Ford .. ........ Montgomery, Alabama
Frances Crouser French. .. ......... . Auburn, Alabama
Lawton Dale Fuller, ., . .......... Albertville, Alabama
Ronald Otte Gaiser, Jr. ... ...... Birmingham, Alabama
Joseph Jame: Gallo . ... ...........Daleville, Alahama
Clark Suttan Gillespy . .. .. ... ... Birmingham, Alabama
Marco Antonio Gonzalez ., ... ., ... Pelham, Alabama
Laura Kate Gregory . ..., .. 00000 Tuscaloosa, Alabama
Walter Lee Gresham, Il .. ......Birmingham, Alabama
Daniel Alexander Hannan . ... ..., ... Mobile, Alabama
Donald Leray Hansen, Ir. .. .,..., Tuscaloosa, Alabama
James Barretl Hawkins ... ... .. , .Birmingham, Alabama
Yvonne Annette Henderson .. ... Montgomery, Alabama
Frank Tumer Hollon ... .. ......... Fairhope, Alabama
Gregory Norman Hopkins ... ... Montgomery, Alabama
Larry Lamar Ingram ., .. o000 e o .« Tuscaloosa, Alabama
Sheila Dianne Isbell ., ......... .. Gadsden, Alabama

David Randall Johnson . ........ Birmingham, Alabama
Parker Colley Johnston . ........ ... Coocsads, Alabama
Charles Larimore Jones ..o 0000. 170y, Alabama
Gregory Dwayne Jones ... ......Birmingham, Alabama
Michael Angelo Jones .... ... .. Birmingham, Alabama
Lisa Milner Karch ... .. cis e Albertville, Alabama
Branch Donelson Kloess ... . Montgomery, Alabama
Glen Lewis Krause . .. .. ... vy o Nashville, Tennossee
Archie Cleveland Lamb, Jr. .. ... Birmingham, Alabama
Catherine Charlolte Lane . ... ... Montgomery, Alabama
John Christian Larsen ............ Huntsville, Alabarra
James Brooks Leach ..., ......... Tuscaloosa, Alabama
Robert Edward Lee .......... .. Birmingham, Alabama
Bradley Darryl Long ., ..........,. . Decatur, Alabama
Peter jobhn Madden . ......,........Mohile, Alabama
Rabert Flugh Maddox . . .. .., ., . Montgomery, Alabama
Patrick Dennis Mahaney . ., .. ... Montgomery, Alabama
Alice Howze Marlin . . ... Florence, Alabamma
John Donald MeCullough ., ..., ... Alpharetta, Georgia
lohn Land McDavid .. ., ... .00 Jackson, Mississippt
David Allen sMcDowell ... ..., .. .. Prattville, Alabhama
John Crook Mcinnish ., ... ..., Montgomery, Alabama
Daniel Axford McKeever, Ir. . ... ... .. Live Qak, Florida
George Allen Meighen, Ir. .., ... . Birmingham, Alabama
Stephen Mark Middleton .. .. ... .Birmingham, Alabama
Keith Jay Nadler .. ,...........8Birmingham, Alabama
Keith David Obert . ... oo0000 00 Jackson, Mississippi
Frantz Olivier o .oouvv0oa a0 Monigomery, Alabama
James Francis Oros, Ir. . Leeds, Althama
Stephen Richard Patton ... .. .. ... Columbus, Georgia
Byron Renard Perkins ... .. ... .Birmingham, Alabama
Allen Dale Powell .. ... ....... Birmingham, Alabama
Robert Keith Prater .....,....,.....Newnan, Georgia
Gene Temple Price , ... ..., ... Birmingham, Alabama
Wanda Bracy Rahman . ,..........Theedore, Alaibama
Lloyd Bralton Rainey, Itl. . .. ... . Monigomery, Alabama
Benjamin Chapman Reeves, |t . ... .. . Fulaula, Alabama
Richard Andrew Rhea .. ........... Gadsden, Alabama
Antheny Dale Riley ..., .., ....., Tuscumbia, Alabama
Owen Earl Roberts, Ir...........Birmingham, Alabama
Mary Roberts-Krause . ....,.... Nashville, Tennessee
lobn Carlton Robertson ... .......  fackson, Mississippi
Robert Stafford Robertson . ... .. .. Huntsville, Alabama
Faye Pous Rosenbaum ... ... ...... Marietta, Georgia
Sharma Jean Schacknow ,,..........Mobile, Alabama
jon Rodney Sedlak .. .............. Decatur, Alabama
Andrew John Segal ., ..., ..... Montgomery, Alabama
Robert Wesley Shares . . ... ., ... Birmingham, Alabama
William Lyle Shumway .......... Wetumpka, Alabama
Dana Jill Simpson ve v e e s Birmingham, Alabama
jullanne MW, Sinclalr . .. ... ... . Homewood Alabama

LI B I R I I R )
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Shelly JoSlate . ., .....vvvvsousa.. Hoover, Alabama Randolph Barnes Walton . . ., ... . Birmingham, Alabama
Rodger Mell Smitherman . ... ... .Birmingham, Alabama Gail Crummie Washington .. .........Chicago, llinois

Andra Donell Sparks . .......... Birmingham, Alabama Gary Owen Waters ... .......... Riverside, Alabama
George Edson Spofford, IV ... ....Tlallahassee, Florida Robert Douglas Weathers, Jr. . ... ... . Decatur, Alabama
Carol Jean Surratt v s cMontgomery, Alabama  Terri Lamanda White , ., ... 0.0, Albertville, Alabama
Jack Edward Swinford ............Talladega, Alabama Debra Kay Wilkinson ... ............Orando, Florica
Decker Lewis Terry, Jr. v Birmingham, Alabama  Britt Stanley Williams .. ... .. .. Montgomery, Alabama

Harvey Jerome Thompson, ... ... .. Moulton, Alabama  John Franklin Willams . . .. ... ... . Memphis, Tennessee
john Perry Thompson ..............Mohile, Alabama Norbert Hershael Williams . , . . . . Montgomery, Alabama
David Madison Tidmore ........Birmingham, Alabama Daniel Millard Wilson .. ......... Huntsville, Alabama
Mary Stuart Troup, ..o 0o .. .Montgomery, Alabama  Jody Lynn Wise . ... h0 00000 Tuscaloasa, Alabama
Preston Simpson Trousdale, fr. .. ... Florence, Alabama  Lisa Lynn Woods . . ............. Tuscaloosa, Alabama
Mark Bishop Turner .. ..........Gulf Shores, Alabama Greg Robert Yates ., .. ......... 8irmingham, Alabama
Robert Lee Turmer. ... ......... Montgomery, Alabama  Suzanne Oztekin Yayman ., .. ., . . Birmingham, Alabama
George Michael Vaughn , ., ..., ... Northport, Alabama Gladys Murt Yelverton ................Eba, Alabama

John Scott Waddell .. ....... ... Birmingham, Alabama Robert Edward York, Il L, ., .,.,.. Scottsbhoro, Alabama
Kittren Jay Walker . .......... .. Birmingham, Alabama  Michael Kevin Young .......... Hirmingham, Alabama
e

Spring 1989 Bar Exam Statistics of Interest

NGB BT TOR BTN . « oo wm on) o o200 0 o (o 1500 (6 0 S R A8 (P oo i e e h o i R e - A
Number certified to Supreme Court ... vu oo, i AP SR ST e Sy T Ty Wy S SR e S il e (TS
P T R O PO it s o AT b i T T o 5 Bcnl 47 ok 0 1 0 685k o 78 ) e s A wb mti R ol
Certification percentages:
IR PR DF TR TR vd v il VU Tat s 0oy e o 8TR AR T R (A L L8 ML W 7 W e ¥ ki iy . i
G AR, e s s e b S e s A rm T s et e el e v i« Ry e vt LT W B R

Alabama nonaccredited law schools ., . .00 r oot A e W Tl e b b A Yty AT (e By s T

PLEASE NOTE:

The Alabama State Bar’s two FAX numbers are:
Main office—269-1501
Center for Professional
Responsibility—834-2780
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Lawyers in the Family

Shelly Jo Slate (1989), Ralph E. Slate (1949), Beth Slate Poe (1983), Cynthia Slate-Cook
(1987) and Billy £, Cook, Ir. (1987) (admittee, father, sister, sister and brother-in-law)

; il
‘. 114 | )

Debra K. Wilkinson {1989) anc! Pamela Wilkinson Tucker Branch Donelson Kloess (1989) and Lawrence H, Kloess,

{1987} (admittee and sister) ir. (1956} {facdmittee and father)
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Stewart Burns (1989), Douglas Burns (1970) and Gary F. Burns (1958) tadmittee, cousin
and father)

Robert Hugh Maddox (1989) and Associate Justice Alva Hugh G. Henry Atchley, Ir. (1989) and John R. Thomas, fr. (1959)
Macdldox (1957) ladmittee and father) fadmittee and father-in-faw)
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Creg Burdine (1989) and Bob Burdine {1966) (acdmittee David McDowell (1989 and 7.0, McDowell, [t (1956)
and father) {acimittee and fatheor)

Richard A. Rhea (1989), Clarence F. Rhea (1948), Judge William M. Rhea (1975) and Donald
R. Rhea (1981) (admittee, father, brother and brother)
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Robert W, Shores (1989), James L. Shores (1956) Laira S, Shores (1988) (acdmittee, uncle
and cousin)

Julianne M.W. Sinclair {1989) and Winheld fames Sinclair Rodger Mell Smitherman (1989) and Judge Carole C.
[I(j?ﬂj rﬂdf””tt't‘ J”d hU.‘ibﬂnd} Sn'f”hr'rmr?” f’qH-” rd[h”f”l‘[‘ ﬂnd “’H@j
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George William Cameron, I1i (1989), George William Cameron, Jr. (1950) and James Wesley
Cameron (1955) (admittee, father and uncle)

lohn Donald McCullough (1989), Grover Stephen Mcleod (1952) and Owen Earl Roberts,
Ir. (1989) tadmittee, father-indawluncle, admittee)
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White Collar Crime and the Role
of Defense Counsel

There is white collar crime in Alabama
and at least some of it is being investi-
gated and prosecuted, For example, a
federal grand jury in Maobile recently
charged seven Mobile business and civic
leaders with racketeering, conspiracy, ex-
tortion, mail fraud and obstruction of
justiced A federal grand jury in Mont
gomery recently returned an indictment
charging three state legislators and one
former state legislator with extortion? In
Birmingham, state prosecutars recently
convicted a Birmingham attorney for de-
frauding an elderly client?

Moreover, if national trends are fol-
lowed white collar erime should receive
increasingly aggressive attention from
fecleral and state prosecutors in Alabama,
Since the mid-1970s pursuit of white col-
lar erime has been designated a top pri-
nrity by federal and state prosecutors,
Currently, white collar crime is described
as the "fastest growing subspeciality in
Ill:l‘l"\-".ﬁlq

by Pamela H. Bucy

This article discusses the strategy for
representing the business client who has
become the target of a white collar crim-
inal investigation. Masl largets of white
collar criminal investigations have rare-
ly had any prior imnvolvement with the
criminal law. They have, on the other
hand, often had substantial contact with
civil law on issues such as labar relations,
business and individual tax and pension
planning, drafting and negotiation of bus-
iness contracts, The first, and one of the
most significant, things defense counsel
should help a client realize when the
client has become the target of a white
collar criminal invesiigation, is that this
new legal problem is entirely different
from any legal problem with which the
client has previously dealt,

As with any legal problem, effective
representation requires an appreciation of
the adversary's position, Thus, section |
of this article describes the unique nature
of white collar crime and the problems

Professar Bucy is an associate professor
of law at the University of Alabama
School of Law where she teaches white
coltar crime, criminal faw and criminal
procedure, From 19801987 she served as
an assistant ULS. Attorney in 5t Louis,
Missaurt, where she specialized in pro-
secutions of white collar crime,

it presents for the prosecutor. Section 1l
addresses  various  strategies  defense
counsel should consider in representing
the white collar client wha is now the
target of a criminal invesligation,

I. The nature of white collar ¢crime:
from the prosecutor’s perspective
White collar crime is deceit, conceal-

ment or deception committed for eco-

nomic gain by professionals whao are in

a position of trust toward their viclims®
White collar crime is different from

streel crime in three major ways: (1) un-

like the victim of a street crime, the vic-
tim of a white collar crime is often un-

aware that a crime has occurred, (2)

white collar crimes are more difficult 1o

investigate than streel crimes, and (3)

white collar crimaes invelve and relate to

civil law to a much greater extent than
do streel crimes)

The victim of a white collar crime
olten Is unaware thal a crime has been
committed or that he or she is the vig-
tim of a crime, Primarily this is due to
the position of trust which the putative
detendant holds toward the victim, Be-
cause of this position of trust, the victim,
who in other contexts is careful and at-
tentive loward business transactions, fails
to become suspicious when exposed to
signs of irregular activity, By comparison,
of course, the victim of street crime s
very aware that he or she is the victim
of a crime: one cannot help but notice
that she has been assaulted or that his
car has been stolen.

This lack of awareness by the victim of
a white collar crime contributes 1o the
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second characteristic of white collar
crime which distinguishes it from street
crime; white collar crime is difficult to
investigate and prove. This is for several
reasons, First, because the unaware vic-
tim is not gathering tvidence or even
alerting law enforcement that an offense
has occurred, most white collar investiga-
tions attempl to reconstruct events which
occurred months, even years belore, Sec-
ond, usually these eventis are not
straightforward, but are complex transac-

tions composed of many steps and in-
volving many participants and docu-
ments, Third, such crimes are often hid-
den within an organization and it is nec-
essary 1o pierce the bureaucralic struc-
ture of the organization to decipher who
did what and who knew what,

The third major difference hetween
street crime and white collar crirme 1s that
white collar crime blurs the distinction
between civil and criminal law, This is
because the same facts which give rise

A
X

o ]
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to the criminal action often also give rise
lo Civil or administrative actions., For ex-
ample, the criminal trial of a health care
provider may invelve the same acts for
which patients of that provider have civil
malpractice causes of action, The crim.
inal trial of a businessperson may invalve
the same contracts or business deals for
which chients of the businesperson have
tort or breach of contract actions. The
engineer or architect who has been con-
victed of criminal fraud charges may lose

M
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his or her professional license after ad-
ministrative hearings,

The fact that viable civil remedies ex-
ist for the victim of white collar crime or
tor governmental agencies wihich oversee
a detendant’s activity s significant for a
defense counsel. The criminal trial pre-
sents a fruitful discovery opportunity tor
the civil plaintiil who 1s suing, or may
sue, the criminal defendant, While ad-
vantageous to the civil plaintiff, the ex-
posure on civil claims which a criminal
trial provides can be devastating to the
criminalfcivil defendant, Part of defense
counsel's job in effectively representing
the white collar criminal is o limit this
exposure.

Alsn, defense counsel should be aware
that the existence of civit remedies for
victims of white collar crime atfects the
exercise of prosccutorial discretion, Pros-
ecttive and judicial resources are limited
and expending these resources to pursue
one case necessarily means other cases
will never be investigated or prosecuted.
As a gatekeeper to these resources, the
prosecutor will consider the availability
of civil remedies for victims in deciding
whether 1o pursue a criminal case, even
when all elements of the eriminal offense
can be proven, When the case involves
only one or a few victims who are
capable of pursuing civil remedies the
chances that prosecution will be de-
clined are better than when the case in-
volves many victims, none ol whic h are
cognizant of or capable of pursuing their
civll remedies. The criminal defense
counsel should attempt te convince a
prosecutor that prosecution is appropri-
ately declined in favor of civil remedies,

In short, while the white collar crim-
inal case presents unigue problems of in-
vestigation, proof and judgment for pros-
eculors, it also presents special oppor-
tunities for defense counsel.

I1. Representing the client who has
become the target of a white col-
lar criminal invesligation

Because of the unique character ol
white collar crime, delense counsel can
and should play a more important role
in the pre-indictiment stage of the white
collar ¢rime thar is customary in the pre-
indictment stage of the streel crime. De-
fense counsel for the target of a while
collar criminal investigation should get

228

invirlved in the grand jury or agency in-
vesligation, help ascertain what went on,
and put the facts in the most favorable
light for the client, Defense counsel’s
goal at this stage is to convince the pros-
ecutor that there is no crime involved, or
if there is, that counsel’s client has no
criminal lability. Such a goal is not un-
realistic, Because of the difficulties in in-
vestigating white collar crimes many
grand jury investigations, which are in-
itiated upon legitimate and concrete sus-
picion of illegality, terminate when a
more complete understanding of the
facts indicate that no criminal offense oc-
curred, Obviously, defense counsel
should make every effon to facilitate this
resolution since, realistically, once the
chient has been indicted, trreparable
damage has been done. Even if an ac-
quittal is won later, the taint to a profes-
stanal's reputation, the public disclosure
of improprieties which may alert poten-
tial civil plaintiffs, and the considerable
financial and emotional expense for a
client who undergoes a lengthy criminal
trial, never can be repaired or regained.
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However, Tailing this optimal oulcome,
defense counsel still can achieve substan-
tial damage control for the indicted
client,

A. Grand jury subpoena duces

tecum

Targets of a grand jury or agency inves-
Hgalon, as well as businesses ”;)l.*mf(‘d
by the target, sometimes receive sub-
poenae duces tecum which require pro-
duction of voluminous records which are
privileged and/or essential 1o the contin-
ved operation of the target's businesses,
Defense counsel should carefully assess
the privilege issues raised by such sub-
poenae and ensure that privileged ma-
terial is not produced, by filing appro-
priate motions to quash and carefully ox-
cluding privileged matenial from aoy
documents which are produced.

The fifth amendment privilege regard-
ing the act of production as well as the
contents of the records may be asserted
b an individual-target” The hifth amend-
ment privilege as to the act of produc-
tien but not as 1 the content of business
records, may be asserted by a sole pro-
prietarship® No fifth amendment privi-
lege may be asserted by corporations or
partnerships as to either the act of pro-
duction or contents of business records?
Other privileges which may be asserted
in the typical white collar criminal inves-
ligation inc lude attorney-client, attorney
work-product, spousal and  physician-
patient,

Fyven if privilege issues are nol ralsed,
compliance with subpoenae  duces
tecum may be extremely difficult for the
chient who needs the records requested
to operate its business and file its tax res
turns. Defense counsel may be able to
alleviate some of the burden of sub-
poenae duces tecum addressed 1o ¢lient-
larget, however, it may not be stralegical-
ly wise to file a motion 1o quash the
grand jury subpoena on e ground that
compliance with it is burdensome. This
15 [0r Iwo reasons,

First, rarely will such a motion 10
quash be granted, Generally it is not nec-
essary for the grand jury 10 make any
showing of relevancy or need when is-
suing a subpoena,” and it s difficull 1o
prove that a subpoena is extremely bur-
densome !

Second, by liling a motion to quash de-
tense counsel closes the door on whal
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can be extremely helplul 1o effective pre-
indictment representation of the client-
target: open lines of communication with
the prosecutor.

I this end the burdensome subpoena
should be viewed as an opportunity
which defense counsel should seize to
begin learning about the investigation.
Upon receipl o such a subpoena, de-
fense counsel should contact the pros-
ecutor handing the investigation, explain
the problems that compliance with the
subpoena creates tor the client-target,
andl pursue avenues by which the grand
jury can get the information it needs with
as little disruption to client’s business as
possible, There are usually many less dis-
ruptive possibilities, such as making
copies of the subpoenaed recornds or ar-
ranging a more {lexible schedule for pro-
duction. Mare likely than not the pros-
ecutor is not specifically aware, until
defense counsel explains how and why,
that compliance with the subpoena is
burdensome. Generally, the prosecutor
wha is experienced in white collar crim-
inal investigations will be willing to
honor delense counsel’s request for ac-
commaodation when there s no disrup-
tion to the grand jury's investigation,

The prosecutor’s willingness te be ac-
commocdating is not the function of a
pleasant personality, but a matter of judg-
ment. As any experienced prosecutor
knowws, the imestigation of a white col-
lar erime may terminale withoul any in-
dlctments, or without indictments of all
targels, Aside from (undamental fairness,
a prosecutar who routinely handles
grand jury white collar investigations will
not want the court which supervises
grand jury matters to sense that there i1s
a paltern of issuing unnecessary burden-
some grand jury subpoenae,

In conclusion, bty negotiating an ac-
commaodation on production of sub-
poenaed records with the prosecutor, de-
fense counsel obtains two advantages,
The chent's money and counsel's time is
not used on litigating an unsuccesstul
maotion o guash but is saved for the more
signibicant steps which lie ahead. More
importantly, however, by discussing the
options lor production and reasons why
or why not such options are warkable
from the prosecutor’s standpoint, defense
counsel begins to acquire essential in-
sight into the criminal investigation and
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client’s perceived role in the transactions
being investigated.

B. Grand jury witnesses

The government probably will present
a number of witnesses 1o the grand jury.
Because in a white collar criminal inves-
tigation these witnesses often will be
employecs or business associales of the
client-target, defense counsel may know
in advance who the grand jury withesses
are. There are serious conflict of interest
problems for counsel who is representing
the client-target ta also represent such
witnosses!? Moreover, even if defense
counsel does not represent these wit-
nesses but is given the opportunity lo
speak 1o the witnesses before or after
their grand jury appearance, there could
be potential obstruction of justice' or
aiding and abetting perjury' preblems
for counsel il the witness perceives, or
if in lact counsel, however inadvertent-
ly, threatens the withess or suggests testi-
maony lor the witness, Taking care to
avoid these problems, howener, it is possi-
ble when the witness is willing lor de-
fense counsel to speak with grand jury
witnesses before and after their appear-
ance in the grand jury and thereby fur-
ther ascertain where the investigation ts
going, on what and whom it is focusing,
and what weak points exist in the
criminal case.

Under some circumstances defense
counsel should consider requesting thal
the grand jury hear exculpatory wit-
nesses, Usually, the government is under
no ohligation to present exculpatory testi-
mony to the grand jury!® However the
prosecutor generally will agree to put
such witnesses into the grand jury, for by
doing so he gets a look at defense wit-
nesses and detense theory. This strategy
is risky for the grand jury target and
should be undertaken only when de-
{fense counsel is certain of two things: (1)
there Js stll a question whether the
client-target will be indicted and thus,
that such testimony may make a differ-
ence, and {2) the 1estimony of such wit-
nesses can only help the chienttarget,

To be certain of these two points de-
fense counsel must have a clear idea of
where the investigation is going and what
the government perceives to be the weak
points in the government's case, Disasters
can easily happen il defense counsel is
nct fully cognizant of the investigation's
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scope, For example, testimony which
seems innocuous regardirg the transac.
tion at issue may inculpate the client
whoen the grand jury views this testimaony
in light of other evidence of which de-
fense counsel is unaware, Or, defense
counsel may helieve thal the investiga-
tion is locusing on certain transactions
and in fact the witness can provide ex-
culpatory lestimony on these transac-
trons, but unknown 10 delense counsel
the grand Jury also is focusing on addi-
ticnal transactions, and testimony by this
same witness may inculpate the client-
largel on these other transactions.

The most risky witness for defense
counsel 1o allow to testity before the
grand jury is the chent-target. By testify-
ing the target will, realistically, expase
himself 1o potential perjury charges,
Also, the target who testifies will reveal
the defense theory, give the prosecutor
an opportunity to evaluate the target’s
abilities as a witness, and possibly may
waive privileges to which the target is
otherwise entifled, Only it delense
counsel 1s fully cognizant of the investi-
galion's scape and confident that the tar-
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get's appearance before the grand jury
will have a good chance of persuading
the grand jury not to indict, should de-
fense counsel allow the client-target (o
testify before the grand jury. Very rarely
will all of these circumslances exisl,

In conclusion, defense counsel should
tread carefully with regard to witnesses
appearing before the grand jury, Defense
counsel may be aware of and have access
to witnesses called by the government to
appear before the grand jury. Briefing and
debriefing these wilnesses can provide
essential insight for defense counsel in-
to the paramelers of the investigation, but
can also create ethical and legal prob-
lems for defense counsel, Whereas de-
fense counsel can proffer exculpatory
wilnesses, including the targel, for the
prand jury this too is fraught with such
serious potential problems that the risks
rarely outweigh the benefit,

C. Reslitution

Ensuring that the client-target makes
restitution can be one of the most shrewd
and advantageous strategies  delense
counsel can suggest lo the client,

One oplion is to make restitution as
soon as possible after the investigatipn
begins. To use this tactic several condi-
tions must exist, First, the case must be
one where the grand jury or prosecutor
is struggling over the guestion whether
the transaction(s) at issue involves crimi-
nal lability. Only when defense counsel
has an infermed and complete know-
ledge of the investigation can counsel
assess whether this is true and whether
restitution may affect the decision to in-
dict. Second, the client-target must be
willing to admit civil liability. Third, the
amount ol restitution at issue must be
ascertainable and finite, Obviously, de-
lense counsel should not expose the
client-target 1o endiess, good faith or bad
faith, <ivil claims for restitution, Last, it
is essential in making such restitution
that the client, while conceding civil lia-
bility, explicitly disavow criminal liability.

Once restitution has been made, de-
fense counsel should request that such
facts be presented to the grand jury, This
restitution tactic can have a powerful
psychological impact not only on the
grand jury but also on the prosecutor. An
experienced prosecutor knows how dif-
fleult it is to walk into a courtroom aned
comwince a jury or judge that there is
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criminal liability in many white collar
cases. This difficulty is compounded
when the defendant has repaid all the
money at issue to all the alleged victims.
Moreover, often the sentence given to the
convicted white collar criminal consists
only of restitution, fines and minimal jail
time, if any. Thus, even when a prosecu-
tor is persuaded that criminal liability ex-
ists, restitution by the target may con-
vince a prosecutor that criminal justice
resources are better spent pursuing other
detendants,

Even after a client has been indicted,
pleads guilty or is convicted after a trial
{but nol yet sentenced), restitution may
be advantageous in one major respect;
it may ward off imprisonment. The ration-
ale of this strategy s two-fold: (1) the
court may be so favorably impressed by
the defendant who takes the initiative 1o
make restitution that it does not impose
a sentence of Imprisonment, and (2)
there is, generally, nothing to lose since
the sentences of many white collar crim-
inals include restitution anyway!®

D. Negotiation of a piea of guilty

It may be wise to negotiate the plea of
guilty prior to indictment if delense
counsel is aware of the progress of the
grand jury investigation and is certain
that client-target will be indicted. Such
an agreement works as follows: il the
prosecutor indicates that it is Hkely that
the client-target will be indicted on, for
example, 20 liveyear lelony counts, an
agreement could be reached wherein
client-larget waives indictment and is
charged by information an only two fel-
ony counts, with the understanding that
clhient-target will plead guilty at arraign-
ment 1o both counts

By using this pracedure client-targel
foregoes a number of constitutional and
procedural rights including the chance
to file pretrial motions, However, this pro-
cedure is advantageous to a defendant
because it limits publicity, criminal cul-
pability, trial expenses, exposure to crim-
inal fines and imprisonment, and emo-
tional trauma. By minimizing publicity
and criminal culpability, defense counsel
also minimizes the opportunity for civil
plaintiffs to learn of their causes of action
and for existing, or future, civil plaintiffs
to use the criminal trial as a discovery de-
vice or the criminal verdict as collateral
estoppel,

Because many white collar defendants
are professionals wha hold professional
licenses, delense counsel should be
especially aware of vanous licensing re-
quirements when negotiating the num-
ber or type of charges to which a client
will plead. For example, physicians,
chiropractors and other practitioners of
the healing arts automatically lose their
licenses upon conviction for a lelony, but
lase their licenses only far misdemeanor
convictions which Involve violation of
controlled substances laws or which re-
flect on the practitioner’s ability to care
for patients!” By comparison, architects
in Alabama lose their liconses Tor any
felony or misdemeanor conviction which
involves moral  turpitude!®  Attorneys
automatically lose their licenses lor the
conviction of a felony but only for con-
viction of misdemeanors which involve
moral turpitude)? Civil engineers lose
their licenses for certain acts of fraud, re-
gardless of whether the acts are felonies
or misdemeanars™ Needless 10 say,
when dealing with a client who taces
professional disciplinary action, defense
counsel should endeavor 10 negotiate a
plea of guilty to charges which jeopar-
dize professional credentials as litthe as
possible,

A pre-indictment plea agreement is ad-
vanlageous 1o the government because
the government will know, prior o indict-
ment, that it will not need (o prepare a
complex, time-consuming case for trial,
Since much of the preparation for a while
collar criminal trial 15 necessarily done
prior to indictment such an agreement
is a favorite of prosecutors specializing
in white collar crimes,

It should be emphastzed, however, that
a pre-indictment negotiation of a plea of
guilty is appropriale only when defense
counsel is fully aware of the content and
status of grand jury investigation, when
there are no significant issues which may
be successiul for a defendant il raised in
pretrial motions, and when a plea of guil-
ly is otherwise appropnate (i.e., the de-
fendant can honestly admit guilt),

Once a client has been indicted, de-
fense counsel has fost the apportunity to
hargain on the number or substance of
the offenses with which the client-target
initially will be charged, but a plea of
Bulthty still retains all the advantages to
a defendant of a pre-indictiment plea of
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fuilty, and the defencant retains the op-
portunity to raise issues in pretrial
maotions,

E. The trial

In many ways there are more similari-
ties between civil trials and white collar
criminal trials than there are between the
criminal trials of street crimes and crim-
inal trials ol white collar ¢rimes. The
logistics, length and some of the eviden-
iary issues of the white collar criminal
trial will be similar to a civil trial, Primari-
Iy this is due 1o the documentary nature
of the evidence in the white collar crim-
inal case, There will be voluminous ex-
hibits and lengthy exhibit lists, detailed
stipulations and many custodian wit-
nesses or other withesses whose testi-
monial function primarily (s interpreta-
tion of documents, The evidentiary issues
assoctated with documentary and com-
plex financial transactions will be similar
to a civil trial: authentication, hearsay ex-
ceptions for records, summary exhibils,
summary witnesses, charts and expen
wiliesses.

in several signillicant respects, however,
the criminal trial is different from the civil
trial, Because criminal cases take priori-
ty over civil matters, the docketed crimi-
nal trial generally will proceed to trial
more quickly than will docketed civil
cases?! Moreover, rarely will there he
depositions of substantive witnesses in
lieu of personal appearances, and there
will be less reliance on substantive stipu-
[ation between the parties, In addition,
heatsay which is not usually admitted in
a civil matter may well be admitted in
the criminal matler as a statement of a
co-conspirator. The Federal Rules of Evi-
dence (FRE) do not, of course, limit use
ol co-conspirator statements 1o criminal
matters?? but, practically speaking, the
criminal plaintiff Is more accustomed
and able to collect evidence supporling
admission of ¢o-conspirator stalementls
than is the civil plaintifi, Last, again be-
cause of the resources of the criminal
plaintiff, it is more likely that FRE 404(b)
evidence (other crimes, wrongs, acts) will
be collected, introduced and admitted in
criminal trials than in civil trials,

Aside from evidentiary issues, another
impoeitant difiererce between civil trials
and white collar ciminal trials is the type
ol defense often employed in the crimi-
nal case. A standard defense concedes
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everything except criminal intent. Using
this approach, defense counsel argues
that while defendant did the acts alleged,
and may even be guilty of civil fraud, de-
fendant did not have criminal intent and
is not guilty of criminal fraud. Such a de-
fense usually analogizes defendant’s ac-
tion to that taken by other participants
in the transactions at issue or o custo-
mary dealings in the defendant’s busi-
ness, arguing that the defendant’s agtions
were within accepted, and allowed, para-
meters of conduct,

A varkation on this defense also admits
that the acts alleged took place but
argues there is no criminal intent bhe-
cause defendant was “confused” by the
factual scenario or by applicable law.
With this defense, counsel argues that the
laws, rules, regulations or transactions at
issue were confusing to the defendant,
and any criminal violation was due to the
defendant’s confusion rather than ta a
criminal intent to defraud. It enhances
the jury's empathy with the defendant if
defense counsel can confuse the presen-
tation of the government’s case.

Both of these defenses can be power-
tul and successiul, or border on ineffec-
live assistance of counsel, A defense
counsel who is experienced in criminal
fraud cases is best able 1o walk this line,

F. The pre-sentence report

The pre-sentence report is prepared by
the probation office for the sentencing
court and contains biographical and
social information about the delendant,
details about the offense and information
on the harm suffered by the victims of
the offense? Effective input into this pre-
sentence report by deferse counsel is
imperative,

Defense counsel should supplement
this pre-sentence report with as many
meaninglul letters of support for the
client as possible. These letters can come
from anyone who knows and is able to
say good things about cliert, Community
leaders, pastors or priests, co-workers or
employers, neighbors, secial friends and
family can provide letters which may
tavorably impress the sentencing court.
Scores of detailed letters by people who
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obviously and sincerely continue to care
about (and trust) the defendant rarely fail
to make a favorable impression.

Il may also be helpful, with the right
client, for the client 1o submit a letter 1o
the court in the pre-sentence report, It
may be less traumatic for the defendant
to communicate with the seniencing
Judlge In this manner than through the
other option given a defendant, speak-
ing in open court at the sentencing hear-
ing. To be effective in any post-conviction
statements or letters, however, the defen-
dant should be contrite, admit fault and
describe the anguish and pain which the
defendant, and his or her family, has al-
ready suffered because of the publicity
and embarrassment of the criminal
charges and conviction. The convicted
defendant who insists on denying guill
or blaming others is better off not com-
municating with the sentencing courl,

Conclusion

The white collar criminal case is
neither “fish nor fow!” It is unlike most
criminal matters Because of the daocu-
mentary type of evidence roulinely em-

ployed, the complexily of the transac-
tions at issue, the genuine queslion
which often arises as to whether the
transactions invalve criiminal liability, and
the type of clients represented by defense
counsel, In these respects it resembles
the civil case and yel its criminal natuse
creates special hazards, both tor defense
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IS YOUR SECRETARY
CERTIFIED?

HEALTH CARE AUDITORS, INC.

You've made a lange investment to staff your offices with
good, qualified people. But did you know that there isa
certification examination for legal secretaries!

The Alabama Association of Legal Secretaries offers the
Cerrified Professional Legal Secretary Examination
("PLS") for legal secretaries which provides a standard
measurement of professionalism, knowledge and skill.

The knowledge gained in preparing for the examination

improves on-the-job skills so that duties can be performed
more efficiently with less effort,

Let AALS give your employees a strong foundation for
the success of yaur firm,

For information, contact: Margie Stack, Cerified PLS,
Rives & Peterson, 1700 Financial Center, Birmingham,
Alabama 35203, telephone (205) 328-8141.

ALABAMA ASSOCIATION OF
LEGAL SECRETARIES

Affiliated with: National Assn, of Legal Secretaries
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CONSULTATIVE EXFPERTS
TO THE MEDICAL-LEGAL COMMUNITY

— MEDICAL MALPRACTICE EXPERTS —
PLAINTIFF LITIGATION SUPPORT

ALABAMA - GEORGIA — FLORIDA

GRATIS PREVIEW OF YOUR CASE BY GLUR HCAI
LITIGATION SUPPORT TEAM.

= AN HCAI REPRESENTATIVE WILL COME TO
YOUR OFFICE TO WORK CLOSELY WITH YOUR
FIRM, GHATIE,

» ALL OUA MEDICAL EXPEATS ARE TEACHING
OR ACTIVELY ENGAGED IN PRACTICE.

= “11TH HOUR EXPERTS" OUR SPECIALTY.
= OUR CASE MANAGERS AWAIT YOUR CALL,

CALL HCAI

813-579-8054

|COLLECT CALLE GLADLY ACCEPTED)

RO BOX 22007
ST. PETERSBURG, FL 33742
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The Alabama Trial Lawyers Association invites you to
attend its 1990 Annual Ski Seminar in Crested Butte,
Colorado. Now Is the time to mark your calendar and send
in your registration,

Crested Butte Is a 100-year old Western minlog town
with wide streets, smiling people, pure air and a horizon
dominated by a dramatic granite-knuckled list of a
mountain. Crested Butte is truly the real west! While the
guaint, Victorian mining town atmosphere has been
preserved In Crested Bulte, three miles up the road you
will ind the mountain is a modern slope-side ski village.
At Crested Butte Mountain Resor, 11 lifts serve 827 acres
of skilng — including the world tamous North Face

On the mountain and downtown there's shopping,
dining and entertainment, with a free shuttle linking the
ski area to the town, Crested Butte has everything you
need to make your A E A vacation enjoyable and
complete.

Accommodations:

Participants will stay at the beautiful Grand Butte Hotel
which gives you the comforts of a condominium and the
comnvenience of a full service hotel, Each unil is equipped
with a kitchenelte, private balcony, Jacuzzi bath, cable TV
and in-room movies.

*The Grand Butte Hotel is a ski-in, ski-oul lacility located at the base ol
the ski ares in Mt Crested Butte

Make checks
payable to ATLA
and mail to
Jeanie McLain at
770 South
McDonough St,
Suite 215,
Montgomery,

AL 36104

Trip Inclusions:
® Round trip chartered air transportation from
Birmingham to Gunnison, Colorado

® Chartered Bus Service between Gunnison and Mt,
Crested Butte (3% minute drive)

® Accommodations for 7 nights
® Welcome Receptlon Saturday night
® "Survivors” Party Friday night

Cost:

$850.00 per person based on 2 people in a hotel room (2
double beds or queen bed with sofa-sleeper)

$725.00 per person based on 4 people in a King Sulte (2
double beds or queen bed In one room — sola-sleeper or
Murphy Bed in adjoining room),

5175.00 Seminar Registration fee (includes continental
breakfast daily at morning educational sessions)

Payment Schedule:

350,00 per person minimum deposit due immediately

Lo guarantee your space on this trip; balance due
November Ist, This payment schedule must be complied
with in order lor our Association to guarantee the reduced
hotel and charter rates, A late fee of $100.00 per person
will be applied il payment schedule is not met,

ATLA 1990 Ski Seminar
March 10-17, 1990

Reservation Form

Name

Address

City, State, Zip

Telephone

Social Security Number(s)
My check inciudes:

$£350.00 deposit per person for ___ person(s)

$175.00 saminar registration fee per attorney for
| would like to regerve; attorney(a)

_ Hotel roomi(s) with {please circle one)
2 double beds / quean bed with sofa-sleeper
— King suileis)

| understand that any payments made will not be
refunded unless the payment Is recouped from another,

Signed
Deate

R o o s T )

-—-—-————-——_——ﬂ
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Immigration Law:

What You Do Not Know Can
Hurt You—and Your Client

Dateline: ATLANTA. The Atlanta district
office of the Immigration and Na-
turalization Service (INS) has issued
thirty-lwo notices of intent 1o fine
employers for violations of the Tmimi-
gration Reform and Control Act of
1986 (IRCA). That Act requires all
employers 1o keep a record of the cit-
izenship status of their new em-
ployees and prohibils the knowing
employment of unauthorized aliens,
The fines levied in the Atlanta dis
trict, which includes Georgia, Ala-
bama, South Carolina and North
Carolina, totalled $349,5530 as of
March 3, 1989,

Thomas Fischer, the Atlanta district
director, makes no bones that the INS
is in a phase of stepped-up enforce-
ment. The office has increased its en-

by Karon Q. Bowdre

forcement staff from eight investiga-
tors a year ago to 20 investigators, Al
though the Atlanta office has the few-
st number of investigators of the
eight INS districts, the Atlanta district
ranks second nationally in the
amount of fines levied, and the num-
ber of fines for hiring vielations and
paperwork violations!

Wiy should an attorney in Alabama be
concerned with immigration law! The
answer should be obvious, The Immigra:
tion and Naturalization Service districl
ottice in Atlanta has become zealous in
its enforcement of the Immigration Re-
lorm and Control Act of 1906 (IRCA)?
Many Alabama businesses are still ig-
narant of the fact thal every employer is
now required 1o vedfy that each em-

Karan O, Bowdre graduated trom Samiord
University and Cumberland School of
Law. She served as a law clerk o ], Foy
Guin, Jr, federal judge tor the Narthern
Distrct of Alabama. Heavdre 1s a member
ol the Birmingham firm of Rives &

Peterson
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plovee hired alter November 6, 1986, |s
a United States citizen or an alien legal-
Iy authorized to work, The civil and crim-
inal fines imposed for knowing employ-
ment of an unauthorized alien or for fail-
ure to comply with the “paperwork re-
quirements” can be costly.

Fhe Ninth Circuit Court of Appeals re-
cently bacame the first cour to review
sanctions imposed on an employer in a
contested proceeding, In Mester Manu-
facturing v INS, R (9th
Cir No. 887296, June 13, 1989}, the
court affirmed the imposition by an ad-
ministrative law judpe ol civil fines of
$£500 each on six counts of knowing em-
ployment of unauthorized aliens. The
court alsa rejected a challenge 1o the
constitutionality of IRCA.

Lawyers must be prepared to advise
thedr business clients concerning compli-
ance with IRCA law and what to do
when the INS pays a visit, Individoal law-
yers and firms also must be certain of
their own compliance with IRCA. This ar-
ticle will examine the most significant
provisions of IRCA applicable 1o employ-
ers—the “paperwork” requirements, em-
ployer sanctions for hining illegal aliens
and the anti-discrimination provisions.
IRCA and INS regulations are complex
and no attempt is made to provide an ex-
haustivee analysis. The act and INS regula-
ttons should be consulted by the practi-
tioner faced with interpreting and apply-
ing IRCA in a specific situation,
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Overview of IRCA

Concerned with the increasing prob-
lem ol llegal aliens in this country, Con-
gress passed the immigration Reform and
Contral Act of 19806, olten eferred to as
“IRCAY The most sweeplng immigration
act of the century, [RCA 1s at once a la-
bior Law, an immuigration law, a civil rights
law and a de facto statement ol ULS. tor-
cign policy. One of the most widely pub-
licized aspects of IRCA was the oppor-
wnity It gave illegal immigranis o
legalize their status through the one-lime
only amnesly process. The amnesty pro-
vision was applicable only to individuals
who could prove that they illegally en-
teredd the United States prior to january
1, 1982, and who mel cenain other re-
quirements. In excess of 1.7 million ap-
plications for legalization were filed be-
fore the May 4, 1988, deadline, As of the

The Alabama lawyer

end of February 1989, INS has approved
1.3 million applications and denied
13,000 requests for legalization, IRCA
also established a similar program for
special agrnicultural workers,

The continuing effect of IRCA will be
felt most strongly in the employment
arena. To cut out the availability of
jobs—the principal reason immigrants
come 1o the US. Hlegally—IRCA for the
first ime makes it legal to knowingly
employ unauthorized aliens IRCA de-
fines “Unauthorized alien” as an alien nit
lawlully admitted for permanent resi-
dence (a “green card” holder or not au-
thorized o work, either through the Im-
migration and Naturalization Acl, or by
the INSA An alien is anyone who s not
a citizen or national of the United States,
The complexities of determining who is
and whao is not authorized 10 work will
he subsequently discussed,
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Designed specifically for law firms

* For IBM-PC Compatibles

* Dozens of Systems in Use

* Prints Legal Forms/Form Letters
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* Single Data Entry
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IS Teehmologies, Inc.
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for information call (804) 2B8-7850

To accomplish the desires of Congress
and reduce the flow of ilegal immigrants
inle the United States, IRCA in eflect
depulizes emplayers as “junior immigra
fion inspectors”® Employers are called
upon 1o review certan documents, in-
cluding INS documents concerning im-
migration status, to determine whethen
an individual is legally authorized to
work, The effect on employers is three-
fold: (1) fines of up to $10,000 per unau-
thorized alien, and imprisonment can be
imposed for knowingly emplaying illegal
aliens; {2} new werification and record-
keeping requirements apply to all em-
ployees hired after November 6, 1986,
even if a United States citizen; and (3)
employers are precluded from discrimi-
nation in hiring or firng on the basis of
a person’s national origin or citizenship
sLatus,

The paperwork requirements and em-
ploymaent sanctions of IRCA apply to all
emplovers regardless of size, The antidis
crimination prohibitien applies to all em-
ployers who employ more than theee em-
ployess, IRCA exempts two categories of
employees: casval domestic employees

and independent contractors, INS regula-
tions limit the exemption lor casual em-
ployment to only individuals who pro-
vide “domestic service in a private home
that 1s sporadic, irregulan, or intermit-
tent’ The “sporadic, trregular or inter-
mittent” use of a maid or babysitier
would not require a Tamily 1o verily em-
playment authorization, The regular em-
playment of that same person as a maid
or babysitter would require verification
of work authorization and could subject
the family to sanctions lor violation of
IRCA, Although INS officials have stated
they will not harass families concerning
domestic workers! one Atlanta fanuly
was fined $1,000 when ¢ filed a labor
certification tor its unauthorized alien
housekeeper. Likewise, the law lirm who
employs part-time office help, even “spor-
adic,” must comply with IRCA since the
service is neither domestic nor provided
in a home,

The exception ol independent contrac
tors may be deceptive because [RCA spe-
cifically precludes the use of a contrac-
lar or subcontractor to knowingly obtain
the labor of an unauthorized alien® Thus,

DESIGN EXCELLENCE, INC.
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the use of an irdividual contractor may
not insulate the business from hability.
Related definitions of “employee” and
“independent contractor” as used by the
National Labor Relations Act and the In-
tlernal Revenue Service might be helpiul
in determining the nature of the relation-
ship in a specific circumstance, To deter-
mine whether a particular business rela-
tionship qualities for the independent
contractar exception, counsel should
study the related INS regulations?

IRCA sanctions also do not apply to
employees hired before November 7,
1986, Thus, an emplover may continue
to employ an illegal alien hired prior to
that date without fear of violating IRCA,
“Grandiathered” workers, however, are
not conferred any special legal status or
work authorization, Such aliens are stll
subject to apprehension by INS and sub-
sequent deportation. Only one employ-
er—the present one—can employ them
without violating the law. These grand-
tathered alien workers are theretore in a
predicament and subject to exploitation
Iy their employers,

Yerification requirements

One requirement of IRCA which al-
fects virtually all employers regardless of
the citizenship status of the employees
concerns veriiicalion and documentation
that the employees are authorized to
work in the United States. IRCA requires
all employers 10 (1) verify the authoriza-
tion to work of each emplovee hired afier
November 6, 1986; (2) keep appropriale
records to establish that the employer in
fact made such werification; and (3) pre-
sent these records upon request 1o agents
ol INS or the Department of Labor
(“DOL". These “paperwork  require-
ments” apply to LS. citizens as well as
alien employees, and compliance s re-
guired of all employers,

The employer must verify both 1he
identity of the emplovee and his au-
thorization to work, An employee can
demonsirate those facts through presen-
tation of certain documents, The em.
plover must certity on INS Form 1-9, un-
der penalty of perjury, that each person
hired after November 6, 1986, is not an
unauthorized alien, The person hired
also must certify on the same form, un-
der penally of perjury, that he is not an
unauthorized alien,

The Aldhama Lawver

I'he 19 form contains two sections. The
tirst section regarding biographical infer-
mation must be supplied by the em-
plovee under penalty of perjury. The em-
ployee, by checking the appropriate box
and signing his name, must state that he
15 either (1) a citizen or national of the
Linited States; (2) an alien lawlully ad-
mitted for permanent residence, in which
case the alien regist-ation number must
be provided; or (3) an alien authorized
by the INS to work in the United States,
in which case the alien identification
number or admission number must be
supplied, along with the expiration date,
it any, of the employment authorization,

The second section of the 1-9 lorm con-
tains three lists of documents the em-
ployer must use to validate that the ap-
propriate documentation of identity and
cligibility 1o work were examined, Thal
portion of the form is reproduced below.,

12 EMPLOYER REVIEW AND VERIFICA-
TION: (To be completed and signed
by employer.)

Instructions;

Examine one document irom List A and

check the appropriate box, OR examine

one document from List 8 and one from

List € and check the appropriate boxes,

Provide the Document Identification

Number and Explration Date for the

document checket.

List A
Documents that Establish
Identity and Emplayment Eligibility
/11, United States Passport
{12, Certificate of United
Cinzenship
/1 3. Centificate of Naturalization
/1 4. Unexpired foreign passpont with
attached Employment Authoriza-
tion
{1 5, Allen Registration Card with pho-
tograph

States

Document ldentitication
#
Expiration Date (if any)

List B
Documents that Establish
Identily
{71, A State-issued driver's license or a
State-issued 1D, card with a photo-

graph, or information, including
name, sex, date of birth, height,
weight, and color of eyes,
(Specify Slate}

£72. U8 Military Card

{/ 3. Other (Specify document and issu-
ing authorily}

Document Identification

#

Expiration Date {if any)

List C
Dacuments that Establish
Emplayment Eligibility

{11 Onginal Social Security Number
Card (other than a card stating it is
not valid for employment)

{7 2. A birth centificate issued by State,
county, or municipal authority bear-
ing a seal or other certification,

/1 3. Unexplred INS Employment
Authorization
Specily form
# — =

Document Identification

#

Expiration Date (if any)

CERTIFICATION: | altest, under penalty
of perjury, that | have examined the docy-
menls presented by the above individual,
that they appear to be genuine and to re-
late ta the incividual named, and that the
individual, to the best of my knowledge,
is eligible to work in the United States.

Signature  Name (Print or Type) Title

Employer Name Address Date

Form 1-05/07/87) U.S. Dept. of Justice

OMB NO, 1115-0136
Immigration and Naturalization Service

Employers confused by the various im-
migration documents will find nn help
from the INS in determining whao is or
is not authorized o work, INS has laken
the position that it will not respond to re-
quests rom employers to verity the em-
ployment of individuals, Before opting
for the easy way and refusing to hire any-
one who is not a Uinited States citizen,
employers must recognize that IRCA also
precludes discrimination in employment
based on national origin or citizenship.
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Of course, an employer must reject an
applicant or terminate an employee who
is an unauthorized alien. The antidis-
crimination provisions will be discussed
in more delail subsequently.

It may be difficult for an employer, or
even an attorney, unschooled in immigra-
lion law to determine just what docu-
ments can be used for “INS employment
authorization” as referenced in “List C"
on the 19 form. The INS regulations list
the tollowing types of documents which
reflect INS employment authorization:
unespired re-entry permit, INS Form
1-327; unexpired refugee travel docu-
ments, INS Form 1-571; Certification of
Birth issued by the Department of State,
Form F5-545; Certification of Birh
Abroad issued by the Department ol

State, Form D5-1350; native American iri-
hal document: LLS. citizen identification
card, INS Form 1197; identification card
for use of resident citizen of the United
Stales, INS Form 1-179; and any “employ-
ment authorization document issued by
the INS™

This latter category may cause addi-
tional confusion because 26 classes of
aliens are authorized to be employed
merely because of their status! Aliens in
11 of those classes can accept employ-
ment without any restriction as to the
employer, although the period of employ-
ment may be limited in duration. Ex-
amples of aliens in these classes include
refugees, asylees and aliens admitted as
hance{e)s of LLS, citizens, Allens within
these classes should have an INS docu-

defense!

L) b )

TAKING YOUR PROPERTY
WILL TAKE AN ARMY

You've worked hard to purchase your property —and no one is
going to take it away from you,

Mississippi Valley Title Insurance guarantees protection
against any challenge to your ownership of property,
When it comes to property disputes, we're your hest
Mississippi Valley Title

State Office/324 North 215t S8/ Birmingham, AL 35203
Toll Free: 1/80/84.3. 1688/ Telefax - 1/326-0913 A Minnesota Tille Comnpany

The Bettwmay 4 prkeey

bl .
Ad

Vi

ment, such as form |-94, evidencing em-
ployment autharization. The other 15
classes of altens authorized o accept em-
ployment by virtue of their status can on-
ly be employed by specific employers,
Examples of these classes include non-
immigrant temporary workers with an
“H” visa or inter-company transferees
with an “L” visa whose employers filed
petitions on their behall; non<dmmigrant
diplomals and representatives of interna-
tional organizations; and non-immigranis
with “E” visas in the United States as in-
vestars of traders pursuant to treaties with
the aliens country. for each of these
classes, the evidence of the particular im-
migration status provides authorily to
wark, These categores can alsa pose {ur-
ther problems to the uneducated em-
ployer, For example, an alien with an H-1
non-immigrant visa as a person of dis-
tinguished merit and ability is authorized
to wark, but only for a particular em-
plover and anly for a limited time. If that
alien applies for a different job, present-
ing a soclal securty card and valid
driver's license, that polential employer
will have no reason 1o know the alien is
not authorized o accept that job.

To further complicate the verification
process, there are 15 other categories of
aliens who may apply for work authori-
zation on a case-by-case basls, Examples
include asylum applicants, applicants for
adjustrment o lawlul permanent resident
alien status, applicants for suspension of
deportation, and toreign students whao
qualify for practical training. If granted
employment authorization, these aliens
are normally 1ssued an INS Form |94, or
INS Form [-201D) for foreign students,
with an endorsement noling work au-
thorlzation. Although normally unre-
stricted as to employer, in certain cases
employment authorizalion may be
limited 1o a specific employet,

It an employee is unable to produce
verification documents within three bus-
iness days of hire, he may present a re-
ceipt showing thal application has been
made for the document. The document
must then be produced within 21 busl-
ness days of the date of hire!? Under the
literal reading of the regulations, if the
document is not presented within 21
days, the employment must be termi-
nated, Such results appear harsh since in
many cases the issuing authonty will not
respond to a request for the document
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within 21 days. This is especially true if
INS Is the issuing agency. Termination
may present a larger business risk than
technical non-compliance with the regu-
lations, Before terminating an employee
in such a situation, the employer should
secure legal advice.

After reviewing the documents pre-
sented by the employee, the employer
must check the appropriate box on the
1-9 form and provide the document iden-
tilication number and expiration date of
any of the doecument examined, The em-
plover must certify, under penalty of per-
fury, that the documents presented ap-
pear ta be genuine, that they appear to
relate 1o the named individual, and that
the individual is eligible to work in the
Uinited States to the best of the em-
plover's knowledge. The employer is not
charged with being an expert on the
authentication ol immigration docu-
ments, but only must certify that the
documents reasonably appear o be
genuine. An emplover cannol require the
emplovee to produce a particular type of
documentation ! Instead, the employer
must accept the document tendered by
the employee 1l it appears genuine and
I8 listed on the 1-9 form or INS regula-
tions, The individual signing the torm on
behalt of the employer must have actual-
ly seen the documentation presented by
the employee,

Although not required, IRCA author-
izes an employer 1o pholocopy the verifi-
calion documents, Some immigration
documents, such as certificates of na-
turalization and citizenship, ordinarily
may not be copied. That prohibition has
been waived if the documents are photo-
copied as parl of the veriication process
Ii copies are made, they must be attached
to the 119, retained with it and used sole-
Iy tor the purpase of compliance with
IRCA, There is some debate among im-
migration attarneys as to the advisabil-
ity of photocopying these verification
documents. The retention of these docu-
ments take up additional space and may
generate questions from INS conceming
the authenticity of the documents, Also,
inconsistency in etention of documenta-
tion could lead to a discrimination
charge. On the ather hand, most immi-
gration lawyers recommend retention of
copies of the employees’ documents tor
several reasons: (1011 proves that the em-
plewer actually examined the documents;
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(21 it shows a goaod faith effort to com-
ply; and (3) it provides evidence if com-
pliance is later challenged

The completed 119 forms must be re-
lained for at least three years (rom dale
of hire or one year after the termination
of the employment, whichever is later,
INS regulations do allow the retention of
I-9s on microfilm or microfiche under
certain circumstances'® Although 1-9s
must be produced upon request o INS
or DOL ofticials, other personnel records
are not subject to inspection, It is thus
wise to keep 195 separate from other per-
sonnel or business records. Such a pro-
cedure would avoid giving INS or DO
access 1o other documents as well as fa-
cilitate compliance with inspection re-
guests. No subpoena or warrant 1s re-

quired for inspection of 19y, although
three business days’ notice must be given
o the employer)’

IRCA paperwark requirements apply to
all employees hired after Novermber 6,
1986, During the initial phase-in of the
requirements, employers wire given un-
til September 1, 1987 to complete 1-9s
for all employees hired after November
6, 1986, who were still employed as of
May 31, 1987 E9s for individuals hired
after June 1, 1987, are to be completed
within three business days of the date of
hire. Employers who do not have com-
pleted 1-9s for their employees are in vio-
lation of IRCA and subject o fines from
$100 to $1,000 for each employee for
whom there is no -9, A fine may be
levied regardless of whether the em-

=
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player has ever hired an illegal alien,
Mitigating lactors 1o be considered in
determining the amount of the fine in-
clude the size of the business, the good
taith of the employers, whether or not an
unauthorized alien was employed, and
any previous violations)® Unlike the
criminal penalties tor hiring illegal aliens,
there are no corresponding penalties for
repeated violations of the paperwork
requirements

“Knowingly” hiring unauthorized
workers

To put teeth into the provisions of
IRCA, Congress established a system of
civil and criminal penalties for the know-
ing employment of illegal aliens, These
sanctions apply to all employers, regard-
less of size, The civil lines range from
$250 to $2,000 per unauthorized alien
for first vialations, Fines tar second vio-
lations range from $2,000 to $5,000 pet
unauthorized allen, with fines rising to
a minimum of $3,000 and a maximum
of $10000 per unauthorized alien for
subsequent violations, Criminal penalties

of imprisonment for up 1o six months
and/or $3,000 fine per unauthorized
alien may be imposed for persons en-
gaged in a “pattern or practice” of IRCA
violations. For purposes of determining
the number of viclations per employer
lor fixing a fine, independent subdivi-
sions count as separale employers under
certain circumstances, The subdivision
must be a physically separate subdivision
with autonomy in employment prac-
hices!”

IRCA prohibits employers from “know-
mgly” hiring or continuing to employ an
unauthorized alien. The sanctions only
apply to “knowing” violations, Conse-
fuently, “knowing” may well be the most
important word in the entire employer
sanctions portion of IRCA. Unfortunate
ly, neither IRCA nor the INS regulations
define "knowing?!” The nuances of thal
term will have 1o be determined on a
case-by-case basis by administrative law
judges and federal couns. Presumably,
from the legislative history and the
statulory scheme, mare than mere negli-
gence should be required. The traditional

——

The programs ask multiple-choidce and
fill-in-the-blank questions, and then com
pose tailored documents i minutes. The
Wills Library (Cat. 4930) prepares sim-
ple and complex wills providing for sepa-
rate dispositions ol personal elfects
and realty, cash bequests, annu-
iies, the granting and exercise
ol powers ol appoiniment,
credit eguivalency trusts
with QTIP provisions, mari
ta} deduction (rusis, charita-
ble remainder trusis, and
ather disposittons, The resid-
unry estile may be divided into
equal or unequal shares with each
share being given o one or more
beneficiaries outright, or in s variety
of trusts, Trusis may be terminated
of partislly distributed a1 specilic
ages, or may last Tor the life of ihe
beneficiary. Allernate and suceesson
beneficianies may be specilied. The
program also prepares hiving will
declarabons, powers of atlorney,
family tree allidavits, asset sum-
maries, execution checklists, and

—
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by Attorneys’ Computer Network

other anaillary docurnents

(4931), House Sales (4934), Condo
Sales (49153, Com'l Real Estate
Contracts (4937), Office Lease Riders

$200

30-day
money back
guarantee of
satisfaction

Libraries for Inter Yivos Trusts —

(4938), Store Lease Riders (4939),
Net Leases (4%40), Limited
Partnerships (4946), Sepa-
ratlon Agreements (4933},
Business Sales (4947), and
Sharcholders Agreements
(4948, are available {or
Alabama st $200 ench,
Lipdates are free the first
year, 510 per disk therealier
IBM or compatible computers
Specify 5 1/4" or 3 142" disk. Call
Bernice Williams, (ROO) 221-2972
for mformabion on these and other
progeams for Alabaima.

Excelsior-Legal, Inc.

62 Whiie 5S¢,
New York, NY 10013
(800) 221-2972
FAX (212)431-511) )

requirement of actual knowledge, as op-
posed o objective “reason-to-know”
standard, should apply.

The prohibition of continuing employ-
ment™ ol an alien who is originally au-
tharized to work but who has become
unauthorized presents a special problem
(or the employer. Several types ol work
authorization have limited duration. Em-
ployers who have submived nonimmi-
grani petiians for temporary works (“H”
visa holders) or intercompany transferees
{(“1" wisa holders) or trainees under ex-
change programs (J-1) must keep up with
the expiration dates. The employer will
be deemed ta have actual knowledge of
the expiration of the period of work au-

thorization and will be in violation of
IRCA il the employment is not ter-
minated,

Antidiscrimination provisions

The antidiscrimination provisions of
IRCA extend the preclusion of national
origin discrimination o employers with
fowr to 14 employees who would not be
cowered by Title VI IRCA does allow
an emplover 10 select a United States
citizen over an authorized alien if both
are “equally qualified.”

Complaints of discrimination in viala-
ion of IRCA must be filed initially with
the special counsel for Immigration-Re-
lated Unfair Employment Practices with-
in the Department of Justice within 180
days of the alleged discriminatory act.
Private parties or INS oflicers may make
such complaint, Special counsel must
decide within 120 days whether 1o file
o complaint with an administrative law
judge, Il no complaint is filed by special
counsel, the individual (but not INS) may
tile a complaint with the administrative
law judge.

If unlawtul discrimination is found by
the AL to have occurred, the following
may be ordered: cease and desist arder:
hiring the attected individualts) with or
without back pay; and fines of up 1o
1,000 per individual for first violalions
and up to $2,000 per individual in the
case of repeat offenses, As with employer
sanctions, separale corporate subdivi-
sions are treated individually for deter-
mining the number of violations,

Conclusion

The complex system of immigration
used in this country makes compliance
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with [RCA difficult. An underground
market for falsified social security cards
and immigration documents is spreacing
through the country. Spotting bogus
documents may be easy for INS inspec-
tors but difficult lor employers. Attomeys
have an obligation to inform clients of the
need to comply with IRCA and must be
prepared to provide competent
assistance to them in the difficult de-
cisions they mav face.
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All The Law On:
DEFENDING THE DRINKING DRIVER IN ALABAMA

(Including Jury Charges)
Cost $50°° 115 pages

order from:
John Edmond Mays

P.O. Box 655
Decatur, AL 35602
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cle opportunities

7 thursday

PERSONAL INJURYWRONGFUL
DEATH

ludicial Center, Pensacola

Cumberland Institute for CLE

Credits: 6.0 Cost: $80

(205) 870-2865

8 friday

DEPOSITION TAKING
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

RECENT DEVELOPMENTS IN THE
LAW

Admiral Semmes, Mobile

Cumberlang Institute for CLE

Credits: 6,0 Cost: $95

(205) 870-2865

14 thursday

LIQUOR-RELATED TORTS AND
OFFENSES

Maobile

Alabama Bar Institute for CLE

Credits: 6.0

(205) 348-6230

PRACTICAL LEGAL PROBLEMS IN
DISTRIBUTION

Cudworth Hall, Birmingham

Cumberland Institute for CLE

Credits: 6.0 Cost: $95

(205) B70-2865

BASIC BANKRUPTCY IN ALABAMA
Birmingham

National Business Institute, Inc.
Credits: 6.0 Cost: $98

(715) 835-8525

15 friday

LIQUOR-RELATED TORTS AND
OFFENSES

Birmingham

Alabama Bar Institute tor CLE

Credits: 6.0

(205) 348-6230

EMPLOYEE BENEFITS
Harbert Center, Birmingham
Cumberland Institute for CLE
Credits: 6.0 Cost: $95
(205) 870-2865

20-21

I_NSURANCE CLAIMS SUPERVISION

Sheraton Hartford Hotel, Hartford,
Connecticut

Detense Research Instilute

Crodits: 12,5 Cost: $295

(312} 944-0575

21 thursday

MEDICINE FOR LAWYERS
Montgomery

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

COUNSELLING CORPORATE
CLIENTS: PROTECTING COR-
PORATE SECRETS

Pan American Life Center, New
Orleans

Tulane Law School

(504} 865-5900

21-22

EMPLOYEE BENEFITS IN HOSTILE
TAKEQVERS

Le Parker Meridien, New York

American Bar Association

Credits: 138 Cost: 5450

(312) 988-5000

22 friday

MEDICINE FOR LAWYERS
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

{205) 348-6230

DOMESTIC RELATIONS LAW
Harbert Center, Birmingham
Cumberland Institute for CLE
Credits; 6.0 Cosl: $95
(205) B70-2865

TRIAL PRACTICE UPDATE
Riverview Plaza, Mabile

Alabama Trial Lawyers' Association
Credits: 3.0

(205) 262-4974

LEGAL ISSUES CONCERNING AIDS
New Orleans

Tulane Law School

(504) 865-5900

22-23

LAW OFFICE MANAGEMENT
Marriotts Grand Hotel, Point Clear
Alabama Bar [nstitute for CLE
Credits: 50

(205) 348-6230
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25-29

24TH ANNUAL SDUTHERN
FEDERAL TAX INSTITUTE

Hyalt Regency, Atlanta

Southern Federal Tax Institute, Ine.

Credits: 29,7

(404) 524-5252

26-29

WORKHORSE SEMINAR (EVIDENCE,

TRIAL ADVOCACY, PRODUCTS
LIABILITY)
The Westin, Chicago
Assaciation ol Trial Lawyers of
America
Credits: 29,3
(800) 424-2725

Cost: 4275

27 wednesday

AIDS SEMINAR
Nashville

Nashville Bar Asscciation
Credits: 6.0

(G5} 242.9272

29 friday

SOUTHEASTERN TRIAL INSTITUTE

REVISITED
Montgomenry
Alabama Bar Institute for Cil
Credits: 6.0
(2005) 3486230

BANKRLIPTCY LAW

Harbert Center, Birmingham
Cumberland Institute for CLE
Credits: 6.0 Cosl; $95
{205) B70-2864

2-6

ANTITRUST LAW

Westin Hotel, Dallas
Southwestern Legal Foundation
Credits: 25.0

{214) 690-2377

5 thursday

INSURANCE LAW FOR THE
GENERAL PRACTITIONER

Maontgomery

Alabama Bar Institute for CLE

Credits: 6,0

(205) 348-6230

5-6

BAD FAITH FIRST PARTY IN-
SURANCE CLAIMS

Marriolt Marquis Hatel, New York

Detense Research Institute

Credils: 96 Cost: $370

(312} 944-0575

6 friday

INSURANCE LAW FOR THE
GENERAL PRACTITIONER

Birmingham

Alabama Bar Institute 1or CLE

Credits; 6,0

(205) 34B-6230

MEDICAL MALPRACTICE
Harbert Center, Birmingham
Cumberland Institute for CLE
Credits; 6.0 Cost: $95
{205) B70-2865

ALABAMA DEPOSITIONS:
STRATEGIES AND TACTICS

Birmingham

Professional Education Systems, Inc,

Credits; 6.0 Cost: $110

(715) 836-9700

9-10

LEGAL SEMINAR XXIX

Hyatt Regency, New Orleans

National Rural Electric Cooperalive
Association

Credits: 10,1

{202) 8579652

Cost: $440

12 thursday

THE ABCs OF PROBATING
ALABAMA ESTATES

Birmingham

Alabama Bar Institute tor CLE

Credits: 0.0

{(205) 348-6230

12-13

ADVANCED CONSTRUCTION
CLAIMS WORKSHOP

Hotel Inter-Continental, New York

Practising Law Institute

Credits: 11,0 Cosl! $525

(212) 7655700

LABOR LAW INSTITUTE
Westin Hotel, Dallas
Southwestern Legal Foundation
(214) 690-2377

The Alabama Lawyer
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cle opportunities

13 friday

CRIMINAL LAW

Birmingham

Alabama Bar Institute for CLE
Credits: 6,0

(205) 348-6230

WILL DRAFTING AND PROBATE
ISSUES

Mobhile

Alabama Bar Institute for CLE

Credits; 6.0

(205) 348-6230

REAL ESTATE LAW

Harbert Center, Birmingham
Cumberland [nstitute for CLE
Credits; 6.0 Cost: $95
(205) B7()-2865

18-20

TULANE TAX INSTITUTE
Hotel Merndien, New Orleans
Tulane Law School

Credits: 173 Cost: $300
{504 B65-5928

19 thursday

WINNING JURY TRIALS
Montgomery

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

ESTATE PLANNING

The Madisan, Montgomery
Cumberland Institute for CLE
Credits: 6.0 Cost: $95
(205) B70-2865

19-21

RECENT DEVELOPMENTS IN AD-
MIRALTY LAW

Hilton Head Island Resort, Hilton
Head

Assaciation of Trial Lawyers of
America

Credits: 7.5

(BOO) 424-2725

Cosl: $275

20 friday

WINNING JURY TRIALS
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

ESTATE PLANNING

Harbert Center, Birmingham
Cumberland Institute for CLE
Credits: 6,0 Cost; $95
(205) B70-2865

25 wednesday

ETHICS IN PRACTICE: FAMILY LAW
New Orleans

Tulane Law School

{504) 8B65-5900

26 thursday

FAMILY LAW

Montgoimery

Alabama Bar Institute for CLE
Credits; 6.0

(205) 348-6230)

26-27

LEGAL WRITING WORKSHOP

Tulane University Center, New
Orleans

lulane Law School

(5004) B65-5900

27 friday

FAMILY LAW

Birmingham

Alabama Bar Institute for CLF
Credits: 6.0

(205) 348-6230

COMMERCIAL LITIGATION
Harbert Center, Birmingham
Cumberland Institute for CLE
Credits: 6.0 Cost; $95
(205) B70-2865

27-28

TRIAL TACTICS: RETAINER TO
VERDICT

The Westin La Paloma, Tucson

Association of Trial Lawyers of
America

Cost: $300

(BOO) 424-2725

28 saturday

UNIFORM COMMERCIAL CODE
UPDATE

fulane University Canter, New
Orleans

Tulane Law School

(504) 865-5900
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Alabama Civil Practice

Forms
BY ALLEN WINDSOR HOWELL
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The Michie Company sales representative
for your area is:
JAMES R. SHROYER
P.O. Box 346

Wilsonville, AL 35186-0346
205-326-9899

OR CALL TOLL-FREE 1-800-446-3410

THE
m COMPANY
(ICHIE oo

$75.00*

580 pages, hardbound,
with 1989 cumulative supplement
© 1986, The Michie Company

*Plus shipping, handling and sales tax where applicable
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Building Alabama’s Courthouses

The following continues a history of Ala-
bama’s county courthouses—their ori-
gins and some of the people who con-
tributed to their growth. The Alabama
Lawyer plans to run one county’s story
in each issue of the magazine. If you
have any photographs of early or pres-
ent courthouses, please forward them
to:

Samuel A, Rumore, |1,

Miglionico & Rumaore

1230 Brown Marx Tower
Birmingham, Alabama 35203

Marion County

Marion County was created in 1818 by
the Alabama Territorial Legislature, The
original county lines included the pres-
ent-day counties of Marion, Lamar, Pick-
ens, Greene, Sumter, Fayvette, Walker,
Winston and pants of Tuscaloosa and
Choctaw. The county was reduced in size
in 1820 by an act of the Legislature, and
further reduced in 1824 and 1850. The
current boundary was created in 1866
when Lamar County was carved from the
counties of Marion and Fayette, The
county was named lor General Francis
Marion, the “Swamp Fox” of the
American Revolution, Many of the first
settlers came from South Carolina,
Marion's home state, This name reflects
the South Caraling influence on west
Alabama, Other counties named for
South Carolina heroes are Pickens,
Greene and Sumter.

On December 6, 1819, election pre-
cincts were established by the Legislature
for Marion County, and the home of
Henry Greer (Grier) near Bultahatchee
was designated the first courthouse, On
December 19, 1820, a six-member coms-
mission was appointed to select a per-
manent county <eat. The town of Pike-
ville was chosen by the commissioners,
and the courthouse remained there for
the next 62 years.
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by Samuel A, Rumaore, jr.

Pikeville was once a very important
town, Few records exist today, but some
sources state that early Pikeville had a hat
factory, a bakery, several stores, hotels,
saloons and aver 300 peopie. An impaor-
tant telegraph line passed through the
town, One account reported that Pike-
ville, in the early days, had as much
promise as Chicago, and more people.

Local tradition says that two or possibly
three courthouses were constructed in
Pikeville. No records or evidence exist
concerning their size, location or de-
scription. Pikeville 1oday is a ghost town.
The area is located approximately mid-
way hetween Guin and Hamilton,

An interesting accident of Alabama
geography surrounds the site of Pikeville,
When present-day Lamar County was
created by the Legislature, land was taken
trom Marion and Favette counties. Un-
wittingly, the Legislature placed the
county seal of Pikeville just across the
northeast corner of the newly created
county. Thus, the Marion County Court-
house was unknowingly removed from
Marlon County.

The next Legislature adjusted the situa-
tion by returning one square mile back
to Marion County, Present-day maps still
show a tiny nick in the northeast comer
of Lamar County, That nick is the loca-
tion of Pikeville,

Pikeville was the home of longlime
Marion County Probate Judge John E.

Terrell, Jr. Terrell was the son of a delegate

to the original Alabama Constitutional
Convention, His father was later a state

senator, and a state representative. Judge
Terrell, commonly called Jack, was an ex-
cellent politician v his own night, He
served as probate judge for over 40 years,
judpe Terrell was also a practicing physi-
cian, It was reported that he made house
calls all over Marien County, but never
charged fees; he earned his Hvelihood as
probate judge. His grateful, non-paying
patients always assured that he was
rieeloected.

Shortly after the Civil War, one of Judge
Terrell's daughters, Mary Louise, married
a former Confederate officer, Captain Al-
hert James Hamilton. As a wedding gifl
judge Terrell gave the couple $1,000.
They used the money 1o purchase 1,000
acres of farm land near a little hamlet
known as Toll Gate, Toll Gate was orig-
inally established around 1818, serving
as a toll station on the Washington, DC.-
to-New Orleans road,

Judge Terrell's son-in-law hecame a
successiul planter and merchant. Captain
Hamilion also served in the state legis-
lature and was an important politician,
Since Pikeville was no longer centrally
located in post-Civil War Marion Coun-

Samuel A. Rumare, Jr, is a graduate of
the University of Notre Dame and the
University of Alabama School of Law. He
served as founding chaimerson of the
Alabama State Bar's Family Law Section
and is in practice in Birmingham with
the firm of Miglionico & Rumore,
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Marian County Courthouse

ty, he led an effort 1o move the county
seal, In 1882 a vote was taken between
Tolt Gate and the geographical center of
the county, called Center, located three
miles east of Toll Gate. In the election,
Toll Gate was selected by the volers, Cap-
tain Hamilton then donated 40 acres of
land to be divided into lots and sold at
public auction to finance the con-
struction of a courthouse, Inadvertently,
Hamilton's own residence was located in
the 40-acre tract, He had to buy back his

own home al the public sale, On Novem-
ber 17 1882, the name Toll Gate was
changed 1o Hamilton in hoenor of the
town's generaus benefactor,

A wooden courthouse was buill in
Hamilton in 1882, It was constructed of
heart pine, and had four brick chimneys
and wide porches on the north and south
stdes. It had both up and down stairs for
the use of the public. This first court-
house in Hamilton was destroyed by lire
in April 1887

The second Hamilton courthouse also
was of wood, and it served the county
until 1902, Then the structure was moved
woesl across the court square and con-
verted into a hotel, This building burned
in a tire in 1912,

The comerstone of the next courthouse
was laid in 1900. Judge William R, White
was probate judge. This building was
constructed in the Richardsomian Ro-
manesque style which was poputar in
thar day. The courthouse was built of
raugh sandstone and leatured a massive
five-story clock tower, [t was completed
in 1902,

In 1940 the county undertook an ex
tensive reaovation of the courthouse
which was completed in 1941, Charles
H. McCauley of Birmingham designed
the plans. He added an east and west
wing with Greek Revival siyle porticoes
gracing each entrance, The clock tower
was retained,

The courthouse was again modernized
and enlarged in 1960, This ime the clock
tewver was removed and the roof line
leveled. Offices were added to the north
and south sides, thus completely sur-
rounding the 1902 courthouse, Madern
facades replaced the Greek Revival en-
trances, The contractor for thls project
was the Renfroe Construction Company,
Again the architect was Charles H. Mc-
Cauley of Birmingham, n

The Mandatory CLE Commission held
its July 19, 1989, meeting during the Ala-
bama State Bar meeting al the Hilton
Hotel in Huntsville, At this meeting the
Commissian;

1. Recommended to the nominating
committee of the board of bar commis-
sioners and the president the names of
commissieners 1o succeed Phillip E.
Adams of Opelika and H, Wayne Love of
Anniston as members of the MCLE Com-
mission; (Charles M. Crook of Montgom-
ery and Arthur F Fite, |ll, of Anniston
were selected by the board of bar com:-
missioners 1o fill these vacancies);

The Alabama Lawyer
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2. Recommended to the nominating
commitlee of the board of bar commls-
stoners and the president that MCLE
Comimission member James R, Seale of
Montgomery be appointed chairperson;

3. Approved a waiver of Regulation 5.2
on a one-time basis for an out-ok-state bar
member holding a regular membership;

4. Approved for CLE credit the follow-
ing mixed-audience seminars offered by
a presumptively approved sponsor: Estate
Planning, 6.0 credits; the S Corporation,
6.0 credits; and Emerging Issues in
Health Care Law, 6.0 credits;

5. Approved for 12.3 CLE credits a

.
; 1 ra\¥ Vi
"%'i CWS

mixed-audience seminar on hospital law:

b. On appeal by the sponsar, upheld
the director’s decision denying accredita-
ion o a mixed-audience seminar on
vocational disability,

The MCLE Commission considered
and approved several regulation changes,
Additionally, the commission recom-
mended a modification 1 the MCLE
rules for the Alabama Supreme Court's
consideration. These regulation ¢hanges
and proposed rule changes will be in-
cluded in the November issue of The
Alabama Lawyer, n
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Litigation After Bankruptcy

or

Relief is Only a Court (or Two Away

Litigators face a dilemma, Put simply,
what does a lawyer do when a defendant
in a pending state or federal court case
files bankruptey? That dilemma has be-
come even more perplexing as a result
of a recent, unpublished Eleventh Circuit
Court of Appeals opinion that may mean
the same case will have 1o be tried at
least twice; once before the bankruptey
court and then before the nonbankruptey
court,

Consider this: A complaint is filed by
4 number of plaintiffs in a United States
District Court asserting state and federal
law claims against several defendants.
The case has been pending for more than
one yeat and has had issues decided on
appeal by the circult courl of appeals
even before discovery has begun, The
way is cleared finally o initiate discovery
in the case which seeks millions ol dol-
lars in compensatory and punitive dam-
ages when one of the key defendants files

by
Romaine S Scott, 111

bankruptey. The plaintiffs receive a
nolice or suggestion of stay on l,:.lr'-krupb
oy, and the entire case comes to a halt
while the variaus parlies try 10 sort oul
where the case goes [rom that point.

This article will discuss what the bank-
tupley and nonhankruptcy lawyer alike
should know about the requirements for
oblaining reliel to proceed with a case
against a bankruptey debtar-delendant in
the nonbankruptey forum, including the
ramifications of a recent United States
Eleventh Circuit Courl of Appeals apin-
ion which appears to increase the likeli-
hood that the case will have to be tried,
al feast in part, before both courts,

The law

The underlying basis for the cessation
ol any pending state or federal court ac-
tion against a debtor in bankrupicy is 11
LLSC.A §362(a)(1), which, upon the fil-
ing of a deblor’s bankrugtcy petition,

Romalne §. Scott, L is a gracduate of
Washington & lee University and Cum-
herfand School of Law of Samiord Uni-
versity where he was a member of Curid
Honoris and articles editor of the Cum-
berland Law Review, He is vice-chairper
son of the Bankruptcy and Commercial
Law Section and treasurer of the Real
Property Probate and Trust Section of the
Alabama State Bar. He practices with
Balch & Bingham In Airmingham,
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gives rise lo an jmmediate, automatic
slay ol “the commencement ar continua-
tion, including the issuance or employ-
ment of process, of a judicial, administra-
tive or other action or proceeding against
the debtor that was or could have been
commenced before the commencement
of the case under this Title [Title 11 of the
United States Codel], or to recover a ¢laim
against the debtor that arose before the
commencement of the case under this
Title. .. " 11 USC.A. §362(a)).

The first step in seeking relief 1o pro-
ceed with a pending nonbankruptey
courl action against the debtor is 1o file
a motion under Bankruptey Code
§362(cd)1). That section provides that re-
lief from the automatic stay “ ., , such as
by terminating, annulling, modilying, or
conditioning such stay” shall be granted
“() for cause , ., 11 USCA. §58362(d)
anel 362 (1), The word “cause” has been
variously defined by numerous courts,
many ol which have locked 1o the legls-
fativee history behind the cade section for
guidance, See in re Castlerack Praperties,
781 F2d 159 (9th Cir, 1986); Matter of
Holtkamp, 669 F.2d 505 (7th Cir. 1982);
in re: Newport Olfshore, Lid,, 59 B.R,
283 (Bkricy. DR 1986); Matter of
Rabin, 53 B.R. 529 {Bkricy., N.J. 1985),
and In e Rounseville, 20 B.R. 8§92
(Bkricy. DLR.I, 1982),

The Rhode Island Bankruptey Court, in
in re Newport Offshore, lid., discussed
the congressional policy and general rule
of law as follows;
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Congress recognized that it would be
proper for the automatic stay to be
lifted under certain circumstances:

“lt will often be more appropriate
o permit proceedings to continue
in their place of origin, when no
great prejudice to the bankruptey
estate would result, in order o
leave the parties to their chosen
forum and to relieve the bankrupt-
Cy court fram many duties that may
be handled elsewhere”

H.R. Rep. 595, 95th Cong,, 15l Sess.
341 (1977); S. Rep, No, 989 95th
Cong., 2d Sess. 50 (1978), US. Code
Cong. & Admin. News 1978, Pp. 5787,
6297 ,...

“... It has not been demaonstrated
that a major purpose of Sec. 362, the
prevention of dissipation of the deb-
tor's assets during the pendency of the
case, and avoidance of multiplicity of
claims against the estate in different
courts, see Carter v, Larkham (in re

Larkham), 31 B.R. 273, 276 (Bankr, D,
Vi 1983), would be furthered by deny-
ing Mattingly’s motion for relief from
the stay, To the contrary, all present in-
dications are that the litigation of this
dispute in the state court will not de-
lay administration of the estate or have
any other detrimental impact on this
Chapter 11 case,

'When neither prejudice 1o the
bankruptcy estate nor interference
with the bankruptey proceeding is
demonstrated, the desire of a
stayed party to proceed in another
forum is suff cient cause to warrant
litting the stay, (Emphasis added) ™

Id. at 276 (relief from stay granted to
permit plaintiff to proceed with em-
ployment discrimination action
against debtors, pending in federal
district court).

59 B.R. at 285. See In re Unioil, 54 B.R.
192 {Bkricy. D. Colo. 1985); Maiter of
Rabin, 53 B.R. 529, In re Humphreys Pest
Control Co., Inc., 35 B.R, 712 (Bkricy.
E.DD. Pa. 1984); In re Hoffman, 33 B.R.
937 (Bkriey, WL Okla. 19833, and In re
Rounseville, 20 B.R. 892, in each of
which the bankrupicy courls granted
creditors relief 1o aroceed in federal or
state court against a debtor in bankrupt-

cy.
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The court, in Unioil, set out an exten-

sive set of factors to be considered in de-
termining whether “cause” exists 1o grant
relief from the stay to allow a case to pro-
ceex against a debtor to liguidate a claim
i a nanbankruptcy court:

Although “cause” is notdefined in the
Bankiuptey Code, case precedent
establishes certain factors to be con-
stdered in deciding whether to lift a
stay. The court in Curtis set forth 12
such factors, These factors include:

(1) Whether the reliof will result in
a partial or complete resolution of
the issues,

12} The lack of any connection with
or interference with the bankrupt-
Cy Case,

(3) Whether the foreign proceeding
involves the debtor as a fiduciary,
(4) Whelher a specialized tribunal
has been established 1o hear the
particular cause of action and that
tribunal has the expertise to hear
such cases,

(5) Whether the debtor's insurance
carrier has assumed full financial
responsibility for defending the
litigation.

(6) Whether the action essentially
involves third parties, and the deb-
tor lunctions only as a bailee or
conduit for the goods or proceeds
tn question,

(7) Whether litigation in another
forum would prejudice the interests
of other creditors, the creditors’
committee and other interested
parties,

(8) Whether the judgment claim
aristng trom the foreign action is
subject 10 equitable subordination
under Section 510(c)

{9 Whether the movant's success
in the foreign proceeding would re-
sult in a judicial lien avoidable by
the debtor under Section 52210,

(10} The interest of judicial econ-
omy and the expeditious and eco-
nomical determination of litigation
for the parties,

(1) Whether the fore/gn proceed-
ings have progressed to the poinl
where the parties are prepared for
trial,

(12) The impact of the stay on the
parties would balance the hurt.
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54 B.R. al 194 (ciling In re Curtis, 40 B.R,
795 [Bkricy. D, Utah 19843, The court
decidec that not all factors should be ap-
plied in every case, considered four of
the factors and went an to add a factor
in reaching a conclusion that relief from
the stay should be granted in the case,
fel. at 195-906,

Ihe additional factor considered by the
coutrl was the misconduct of the debtor
See id, at 195, In discussing misconduct
as a factor, the court quated in re High
crest Management Co,, Inc,, 30 B.R. 776,
as [ollows:

“Cause may include miscon-
duct . . . The class action in the Dis-
trict Court is predicated on alleged
misconduct and bad faith on the part
of the debtors. The automatic stay
should not be used as a shield to pro-
tect conduct which can only be fully
and finally adjudicated in a case
pending in the District Court”

led. al 195,

In Matter of Rabin, the court summa-
rlzed all of the usual legal criteria nec-
essary to find “cause” sufficient to sup-
port granting reliel from stay:

# .. where the civil action is nol con-
nected, nor interfering with the bank-
rupley proceedings, to lilt the stay
would not thwart the underlying pur
pose of the autematic stay, namely to
preserve the Debtor's estate and 1o
provide a systematic and equitable
plan for repayment and reorganiza-
tion: further, that the expertise of the
Bankruptey Court was nol necessary
1o a determination of the pending civil
action; and, linally, that the interest ol
juchcial economy wartanted lifting of
the stay because of the eminence of
the trlal

53 B.R. at 532, When construed together,
the holdings in each ol the cases quoted
hereinabove stand Tor the proposition
that a bankruptey court shall grant relief
for “cause” when the reliel is sought by
a creditor to proceed in a nonbankruplcy
court with a state law cause of aclion ot
a nonhankruptey federal cause of action,
the praceeding would not prejudice the
hankruptey estate and judicial economy
woulld be served because the parties have
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prepared tor the nanbankruptcy proceed-
ings or because the duplicitous litigation
would result otherwise, and the exper-
tise of the bankruptey court is nat neces-
sary to a determination of the pending
ltigation. See generally, fn re Todd Ship-
vards Corporation, 92 8.R. 600 (Bkrtcy.
D. NJ. 1988} In re Turner, 55 B.R, 498
(Bkricy. N.[2. Ohio 1985); in re Unioil,
54 B.R. 192: tn e 343 Fast 43rcd Streot
Holding Corp., 46 B.R. 562 (5,10 NY
1945); In re Humphreys Pest Control Co.,
Inc., 35 B.R. 712; In re Steffens Farm
Supply, Ine., 35 B.R. 73 (Bkricy, N.D.
lowa 1983); In re Highcrest Management
Co, Inc, 30 B.R. 776, and Matter of
MoCraw, 18 B.R. 140 (Bkricy, WD, Wis.
1982),

Nondischargeability as a factor

Other courts have applied various fac-
tors within the Curtis list but none ap-
pears to have required a showing that the
debi sought to be liguidated in the non.
bankrupley court s noendischargeable
under 11 LULS.C.A, 8523, See, eg., In re
Olmstead, 608 F2d 1365 (10th Cin
19749); In re Turner, 55 B.R, 498 (Bkricy,
N.D. Ohio 1985): In re Uniofl, 54 B.R.
192; In re 343 Last 43rd Streot Holding
Corp., 46 B.R, 562 (S.00. NY, 1985} Ip 1o
Humphreys Fest Control Co., Inc. 35 B.R.
212; In re Steffens Farm Supply, Inc., 35
B.R. 73 (Bkricy, N.ID. lowa 1983): In re
Hoffman, 33 B.R. 937 (Bkrtcy. W.D, Okla,
1983, and Matter of McCGraw, 18 BR,
140 (Bkricy, WD, Wis, 1982), This abser-
vation s significant because il is the non-
dischargeability factor that was implicitly
addressed by the Eleventh Circuit Court
of Appeals recently in an unpublished
opinion affirming a district court’s and a
hankruptey court's decision that would
require plaintiffs to prove any judgment
they might receive in a pending non-
bankruptey court case against the debto
would be nondischargeable as a prered-
visite to being allowed 10 proceed 1o
judgment in the nonbankruptey court
case, Sea In re: Robent lennings Under-
woad; Richard Durham, et al. v. Robed
/. Underwood, No. 887385 (11th Cir.
February 14, 1989),

In that case, 18 plaintifis filed a fawsuit
in federal district court against sight de-
fendants, asserting the Racketeering Influ-
enced Corrupt Organizations  Act
(“RICO™), state law fraud and securities
violations, The case had been pending

for 14 months and had been o the
Fleventh Clreuit Court of Appeals on
some fssues when one of the key delen-
dants filed his petition under Chapter 7
of the Bankruptey Code The plaintiffs
fHled a motion for reliel from the auto-
malic stay of 11 USC.A. §362(al1) seek-
ing to proceed to judgment in the federal
district court case hut providing specifi-
cally that no action to execute on any
judgment obtained against the debtor
would be taken withoul approval of the
bankruptey coun,

The bankruptcy court held in its order
denying the reliel soughi by the plaintifis
that:

“It has not yel been demonstraled to
the satislaction of this Court that the
claims of Movants against Debtor are
nondischargeable, and only in the
evenl of such nondischargeability
would it be meaningiul for the
Movants 1o pursue their claims against
the Debtor in the htigation presently
pending in the United States District
Court tor this District, The issues on
dischargeability are narrower in most
instances than the scope of litigation
in the District Court which includes
asserted civil liability under RICO and
the securilies acts.

“Movants may lile a complaint in an
adversary procecding to determine
the dischargeability of any of the
claims they have against the Dabtor,
Despite their pratest 1o the contrary,
the Courl considers that the proof ol
dischargeability would be less bur-
densome than proving the entire sub-
stanlive case againsl the Debtor and
athers.”

In the Matter of; Robert lennings Under-
wood, case no. BZI0133 (Bkricy, N.ID.
Ala, January 26, 1988), The findings of
the bankruptcy court as set forth herein.
above indicate the court considered non-
cdischargeability 1o besa factor in deter-
mining whether relief from the stay
should be granted and imply that any
creditor secking reliel 1o proceed In a
nonbankeuptey forum must first prove
that the creditor’s claim, once liquidatedd
by the nonbankruptey court, will vield
a hondischargeable del.

The import of such a ruling is that any
creditier caught In the middle of pending
nanbankruptey count litigation when a

September {49849



defendant files bankruptey must then im-
mediately file, in addition to a motion lor
reliel from a stay, an adversary proceed-
ing in the bankruptcy court alleging that
the debt it might liquidate in the non-
bankruptcy court will be nondischarge-
able under 11 USCA, §523' Section
523 provides several enumerated reasons
why a debt may not be discharged
through the debtor's bankruptcy case so
that the debtor remains liable to pay the
debt even aiter the bankruptcy case has
been concluded See 11 USCA. §523,
Nandischargeability of such debis usual-
Iy 15 predicated on the debts having been
incurred by frauc or as a result of willful
or malicious injury to another or
another's  property. See 11 US.CA,
§§523(a)(2) and 523(aM6).

The plaintiffs in Underwood argued
that bankruptey law does not require a
determination of nondischargeability
prior to granting relief from the stay, See
wenerally, Casperone v Landmark Oil &
Gas Corp, 819 E2d 112 (5th Cir. 1987)
(determination of nondischargeability
rightiully reservet] by bankruptey coun
after granting relief from stay to proceed

with RICO claim In District Court);
Barnette v. Evans, 673 F.2d 1250 (11th Cir.
1982} (dissolving injunction against state
criminal proceeding indicating proceed-
ing should go forward in state court even
if debt later determined dischargeable by
bankruptcy court); In re Olmstead, 608
F.2d 1365 {10th Cir. 1979); In re Hoffman,
33 B.R, 937 (Bkricy, W.D. Okla. 1983).
See also, In re Turner, 55 B.R, 498 (Bkricy.
N.ID. Ohio 1985): In re Unioil, 54 B.R.
192; In re 343 East 43rd Street MHolding
Corp., 46 B.R. 562 (5.0, NY 1985): in re
Humphroys Pest Control Co, Inc., 35
B.R. 712; In re Steffens Farm Supply, Inc.,
35 B.R. 73 (Bkrtcy. N.D. lowa 1983); In
re Highcrest Management Co.,, Inc., 30
B.R. 776, and Matter of McCraw, 18 B.R,
140 (Bkrtcy, WD, Wis, 1982), all of which
granted creditors relief to proceed in fed-
eral or state court without requiring any
showing as 1o the nondischargeability of
the debt sought to be liquidated in the
nonbankruptey court,

Even if the debt is dischargeable, the
creditor has a right to liquidate it and to
share in whatever distribution is made to
holders al unsecured claims, See In re

Ohmstead, 608 F.2d 1356 In re Wheeler
Croup, Inc., 75 B.R. 200 (Bkrtey. S.D.
Ohio 1987) (“The liquidation of claims
is a necessary step in bringing any bank-
ruptcy case to a conclusion”), and in re
Philadeiphia Athletic Club, Inc., 9 B.R.
280 (Bkrtcy. £.D. Pa. 198))

In Philadeiphia Athletic Club, the court
made the following observations regard-
ing the creditor’s right 1o liquidale a
claim:

"Al the present, the state court plain-
tff has only an unliquidated claim
against the debtor. That claim must be
liguidated in order for the deblors
case under chapter 11 o proceed. The
question is what will be the most ex-
peditious and fair way to liquidate thal
claim, In the instant case there have
already been lengthy proceedings in
the state court, To require the state
court plaintiff to start those proceed-
ings all over again in this court will
clearly be a waste of judicial and legal
time and effort.

“"Consequently, we will madify the
stay 1o permit the state court plaintiff
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o continue the state court aclion
against the debtor and other defen-
dants to s conclusion for the purpose
ol liquidating her claim against the
debtor, I the plaintiff is successiul in
that action and obtains a final judg-
ment against the debtor and the other
defendants, however, she will still be
stayed by the order accompanying this
opimon lrom proceeding on thal judg-
ment against the debtor or its proper-
ty. She would, instead, be required 1o
tile her liquidated claim in this coun
against the debtor so that she would
receive the same rate of dividend as
ather creditors in her class”

9 B.R. at 282-83. The plaintiifs in Under-
wood did argue that a creditor's claim
must be liquidated regardless of whether
the debt is dischargeable and that adding
nondischargeability as a prerequisite to
reliel from the stay to proceed with litiga-
tion outside the bankruptey court does
violence to one of the very few opportun-
ies a creditor has 10 recover any of a
debl owed by virtue of causes of action
which can be liquidated only through an
orcler entered Iy a nonbankruptey court.

The plaintifis also argued that requir-
ing a showing that the debt s nondis-
chargeable as a precondition 1o reliel
trom the stay 1o proceed with a lawsuit
against a debtor in a nonbankrupltcy
courl denies plaintiffs the opportunity to
liquidate a debt if 1t 1s shown to be dis-
chargeable. The net result would be that
such potential judgment creditors of a
debtor will be unable to participate in
the distribution of assels from the deb-
tor's estate that will go o all other
unsecured creditors holding discharge-
able debts,

Cost of debtor’s defense as a factor

The debtor In Underwood argued that
the crux of the matter was that the equl-
lies, when considering the hardship on
the debtor resulting from the physical
strenuasity on the debtor and the casts
of lingating the nonbankruptcy case in
comparison 1o the hardships on the
plaintifts, weighed in favor of the debtor,
The bankruplcy court agreed:

“Based upon the estimony received,
the Court considers that the equities
balance in lavor of maintaining the
stay in place. The litigation which the
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movants desire to pursue 15 burden-
some and will impose a substantial
burden on the Debtor to provide (o
a defense for himsell, The Debtor is
without income and is physically in
poor health, His prospects for employ-
ment are not presently very promising.
It he is required to detend this litiga-
tion, he would probably have to do so
without counsel. He would be denied
the fresh start to which he s entitled
under the Bankruptcy Code.”

In the Matter of: Robert Jennings Under
wood, case no, 8210133 (Bkrtcy. N.D.
Ala, lanuary 26, 1388),

The plaintiffs responded that the cases
dealing with the subject of a debtor's de-
fense costs hold that such costs ol de-
fense do not constitute a burden suffi-
cienl to deny reliel from the automatic
stay, See In re Todd Shipyards Corpora-
tion, 92 B.R, 600; In re Unioil, 54 B.R,
192; In re Steffens Farm Supply, Inc., 35
B.R. 73; In re Hunter, 32 B.R, 140 (Bkricy.
5.0, Fla, 1983) and Matter of MeGraw, 18
B.R. 140 (Bkricy. W.D. Wis, 1982), The
tole also is true In cases dealing with
RICO claims. See In re Turner, 55 B.R.
498 (Bkrtcy. N.D. Ohio 1985) and n re
Heffman, 33 B.R. 937 (Bkricy. WD Okla,
1983).

The Uniail court addressed the high
costs of defending against a securities-
based case and lTound:

“The debtor has pomted out that the
securitios litigation would entail great
expense, i terms of both time and
money, that could otherwise be uli-
lized towards affecting [sic) a suce
cesslul reorganization, However, the
high cost of defending securities [ini-
gaton 15 not sufficient, by itself, 10
constitute “great prejudice;” which
would preclude modification of the
stay. [Citations omited]. Furthermaore,
the presence of co-defendants may re-
duce the debtor’s legal expenses since
it would be able 1o draw upon the ef-
forts of its co-defendants in detending
against the securities prosecution

54 B.R. at 195. The bankruptcy court and
the district court did not discuss what ef-
fect denial of relief o proceed would
have on the plaintiifs or what part that
eltect played in weighing the equities in
the case.

Misconduct as a factor

Certain causes al action have inherent
in them spectal considerations that must
be laken inta account when determining
whether “cause” exists for relief from the
automatic stay to praceed in a nonbank-
ruptcy forum to prosecute those actions,
Although the bankruptcy court in Under-
wood considered the securities and
RICO causes, it did so only in terms of
the deblor’s burden of defending against
such litigation in a ferum not designed
with the debtor in mind,

RICQ), securities violations, Iraud and
other actions present unique questions
of the debtor's conduct as an element in
witighing the equities. See generally,
Burger King Corporation v, B-K of Kan-
sds, Ing,, 64 B.R, 728 (1D Kansas 1986);
in re Hartley, 55 8.R, 781 (Bkrtey, N.D.
Ohie 1985); Uniodl, 54 B.R, 192; 343 Fast
43rd Street Holding Corp, 46 B.R, 562
(Bkrtey, 5.1, NY, 1985); in re Turner, 55
B.R, 498 (Bkrtcy, N.D, Ohic 1985); n re
Humphreys Pest Control Company, Inc.,
15 B.R. 712 (Bkrcy, E.D. Pa, 1984); In re
Hoffman, 33 B.R. 937 (Bkricy. WD, Okla.
1983}, and In're | Higherest Management
Co, Inc, 30 BR. 776 (5.D. NY. 1983).
See also In re Cinnabar 2000 Haircutters,
Inc, 20 BR. 575 (Bkrcy, S0, NY, 1982).

Until the Elisenth Circuit Court of Ap-
peals alfirmed the lower courts’ decisions
in Underwood, it appeared that there
was a strong policy to allow cases involw
ing alleged misconduct by the debtor to
ko forward in the original forum to avoid
having bankruptcy used as a shield to
protect the debtor against Tull and final
adjudication, See Highcrest Manage-
ment, 30 B.R, al 778, Yet, neither the
h.‘lnkruplt‘y court nor the district court in
Underwood applied this factor to the
RICC), securities law violations and com-
mon law fraud case before them?

Jurisdictional considerations
Finally, there is the question of
whether a bankruptey coutt has the juris-
diction o liquidate claims against a deb-
tor that are based on stale and federal
nonbankruptcy law. Several courls have
held that cases involving nonbankruptey
law causes of action are not subject 1o
the bankruptcy courl’s jurisdiction, In In
re Hartley, 55 B.R. 781, the court was
faced with a motion lor withdrawal of the
reference of an adversary proceeding in
the bankruptey court alleging fraudulent
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transters, RICO violations and other mis-
conduct, The motion to withdraw was
premised on 28 USCA. 8§157(d) which
requires mandatory withdrawal of mat.
ters involving intestate commerce, In dis-
cussing its conclusian, the court stated:

“This opinion s based upon the juns-
dictional limitations of §157 ot the
Bankruptcy Code,

"

“Accordingly the Court finds that the
record of this Case suppons an affirma-
tivie determination that resolution of
the instant adversary  proceeding
waould require substantial and material
consideration of bath Title 11 and
non-bankruptey federal statutes regu-
lating arganizations or activities affect-
ing interstate commaerce, therefore
making withdrawal of the relerence
mandatory uncer 28 LLSC.A. §1657(d;

“The Court agrees with Collier and
finds that the parties may not consent
to confer jurisciction 16 the Bankrupt-
cy Court matters which are excluded
by §157(d).

“Judicial economy requires thal a
Bankruptey Judge not be torced 1o
hear a case for which the Court is
denied junisdiction by §157d)”

Id. at 784-785, The count in Burger King,
64 B.R. 728, another mandalory with-
drawal case, agreed:

"Burger King's remaining claim of
trademark infringement, along with
the debtors’ antitrust and RICO
counterclaims, entail material  and
substantial consideration of non-Code
federal law. These latter claoms will re-
quire consideration of laws regulating
activities  affecting  interstate com-
merce , . . .

“There is no question this case is the
type provided for by the second sen-
tence of section 157 which requires
mandatory withdrawal by the District
Court. [Quoting Hartiey, supral”

Id. at 731, Other courts, in finding that
relief from the stay should be granted
when nonbankruptcy law actions are in-
volved, have held that the most a bank-
ruptcy court could do would be to render
proposed findings of fact and conclu-
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sions of law to assist the district court in
entering a ruling but such proposed find-
ings and conclusians would not be bind-
ing, See In re Turner, 55 B.E. 498 (a mo-
tion for relief case that discussed the im-
port of mandatary withdrawal in deter-
mining “cause” for reliel); In re Hum-
phreys Post Control Co, Inc., 35 B.R. 712,
and In re Highcrest Management Co.,
inc,, 30 B.R. 776, Those cases recognize
that, even should the parties agree to
have such a case involving state and fixd-
eral law actions hearc by the bankrupl-
¢y courl, the district court still would
have to make the final determination
and, further, if the action were brought
in the bankruptcy court without the can-
sent of the opposing parly, it would be
subject 1o mandatory withdrawal to the
district court,

The Eleventh Circuilt Couirt of Appeals
in Underwood appears to disagiee, In
dealing with the questions of juriscic-
tion, misconduct, costs of Higation and
other factors, the coun’s discussion was
limited as follows:

“The record does not suggest that the
tinclings of the bankruptey court were
clearly erroneous, noer was the court’s
decision not to lift the stay an abuse
ol discretion. Appellants may prove
the nondischargeability of their clame
against appellee in the bankruptcy
court and then renew thelr mation lor
relief from the automalic slay.

“Appellants [sic] other arguments are
without merit. The bankruptcy courn
does nol propose 1 Iry the securilies
fraud or RICO claims, Instead, it will
determine the dischargeability  of
those claims under sectian 523, Some
issues may overlap, and this may put
the appellants 1o greater expense and
ellort, but dischargeability is Itself a
question for the bankruptey court)”

In re: Robert Jennings Underwoord; Rich-
ard Durham, et al., v. Robert | Under
wood, No. 88-7385 al pages 3-4,

Conclusion

Where does the Eleventh Circuil Courl
of Appeals leave the fitigalor who simply
wanis to proceed in @ nonbankruptey
court 1o liquidate the state or tederal law
claims of his client against a delendant
who tiles bankruptcy? While the opinion
ol the court of appeals was specifically

designated “do not publish,” its conclu-
sion and existence appear to indicate that
a plaintif will have to prove, in addition
to ather laclors discussed herein, that its
claims are nondischargeable, That may
requine presenting the case on the merits
in the bankiugtey court, then seeking re-
lied from the stay and Ginally, il the rehief
is granted, proceeding to prove its case
again before the nonbankruptcy court to
oblain a judgment

If the claim s found by the bankruptey
court 1o be dischargeable, the plaintifl
may nol have any claim at all unless the
h.mkruptt Y COURT agrees 1o estimate the
Claim under 11 USC.A, §502(c) which
could well require that the plaintift pre-
sent lo the bankiuptcy cour its nonbank-
rpey case on the merits, Either way, the
result appears to be that federal and state
nonbankraptey law cases will be put be-
fare the bankruptey court notwithstand-
ing the question of jurisdiction.

Ultimately, weighing or balancing the
equlties very Likely is the answer o the
auestion although the Eleventh Circuit's
opinion does nol provide much guid-
ance, Underwood indicates the lactors
consiclered in the balancing process are
subject to change based on the debtor
invlved without regard to the potential
judgment creditor. Finally, the debtor’s
fresh start, although not even histed as a
lactorn, may be the heaviest consideration
on the scales, 2
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Riding the Circuits

Baldwin County Bar Association
The Baldwin County Bar Association
recently elected new officers for the
1989-90 term. They are as follows;
President: Mollie P Johnston,
Fairhbope
Vice-president: Mary E. Murchison,
Foley
Secretaryfireasurer; Fred K. Granade,
Bay Minette

Birmingham Bar Association

The Young Lawyers' Section of the
Birmingham Bar Association has set up
a speakers bureau, Tim Smith, of Thomp-
son, Griffls & Hoaper, is chairperson of
the bureau. Smith has been in contact
with approximately 500 organizations in
the Jefferson County area and is averag-
ing approximately one call per day re-
guesting a speaker

Approximately 30 10 35 Birmingham
young lawyers have volunteered to speak
to civic clubs and high schools; during
Law Week, membaers of the speaker’s bu-
reau spoke to approximately 16 different
classes in the jefferson County area.

Smith

The Birmingham YLS also started a
scholarship program for their primary
service project, the Downtown Firehouse
Mission. The scholarship program was
started with donations from Birmingham
attorneys and the YLS to develop a pro-
gram to allow men living at the old Fire-
house shelter to run their own hshing
ture business.

Mitch Damsky heads the committee
which was formed after the danations
were made. Damsky met with the staff
at the shelter to find an appropnate use
tor the money.

254

The men receive training from Damsky,
who has made lures for about five years,
In addition, members of the Birmingham
Fly Fishers and the Shades Valley Chapter
of Trout Unlimited have volunteered 1o
provide training. The men already have
made a substantial number of lures
which sell for $2.50 a piece and will be
displayed at a local sporting goods store.

Also this year, the Birmingham YLS do-
nated a television and VCR to the etier-
son County jall, The equipment is being
used for inmates to work on their GEDs
through the use of video programs,

Mike Wright, John Herndon and Fred
McCallum agreed to co-chair the 1989
YLS fundraiser for the Alabama Council
on Epilepsy. The Legal Secretaries As-
sociation and Birmingham YLS get prizes
donated and put together an evening to
benefit the Alabama Council on Epilepsy.

Choctaw County Bar Association

The Choctaw County Bar Association
held its annual meeting in Butler, Ala-
bama, May 11, and elected olficers Tor
1989-90, Officers are:

President: joseph W.
Huichinson,
Butler
Vice-president: [ohn W. Sharbrough,
Butier-Mobile
Secretany/ireasurer: ). Lee McPhearson,
Butler

Escambia County Bar Association
Al a recent meeling, the Escambia

County Bar Associalion elected officers

for 1989-91, The officers elected are;

President: Paul Owens,
Brewton
Vice-president: Broox Gatrett, Jr.,
Brewton
Secretary/ireasurer: James Michael Perry,
Brewton

The Escambia County Bar Association
sponsored several activities in obser-
vance of Law Day. The bar arranged for
all high school senicrs in Escambia

County to be summoned for jury duty.
A jury sefected from the seniors at
Escambia County High School, Floma-
ton High School and Escambia Academy
heard the tnal of an acteal criminal case
Miwy 2, A jury selected from the seniors
at TR. Miller High School, W.S. Neal
High School and Southem Normal High
School heard a different criminal case
May 3. These trials involved actual pend-
ing criminal cases and, by agreement of
the parties, the senior |urors decided
ecach case. The remaining seniors ob-
served the trlal, Prior to reporting for jury
duty, the senlors at each high school
were given a juror orientation program
by various members of the Fscambia
County Bar, and each senior was served
with a juror summons by an Escambia
County deputy,

During the week of Mav 1-5, members
of the Escambia County Bar appeared
each day on wvarious radio stations
throughouit the county to discuss partic-
ular areas of the law and answer gues-
tions called in by the listeners, Some of
the topics covered were estate planning,
probate, domestic relations, criminal
prosecutions, personal irjury litigation
and small claims court,

Key, left, & Owens

On May 4, a Law Day banquet was
held at the Brewton Country Club, Re-
tired Circuil Judge Robert E.L. Key of the
35th Judicial Circuit was the keynote
speaker and was presented with a special
gift from the Escambia County Bar in
recogniion of his many years of distin-
puished service, n
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Recent Decisions of the
Supreme Court of Alabama

Actions . . .

in commercial setting where

only product is injured, plain-

tiff’s remedy limited to contract

Lloyd Wood Coal Co v Clark
Equipment Ca, 23 ABR 1789 (April
7. 1989). Lloyd bought a front-end
loader manulactured by Clark Equip-
ment Company. A hydraulic hose rup-
tured, causing a fire that resuited in
substantial damage to the loader, No
one was injured and no other property
was damaged. Lloyd sued Clark and
others in tor, claiming that the equip-
ment was negligently designed and
also claiming under theories of wan-
tonness anc strict liability. The defend-
anlts filed maotions for summary judg
ment maintaining that there is no tort
action where there Is a commercial
product and a defect or mallunction
results in damage only 1o the product
itsell, The trial court granted defend-
ants’” motion far summary judgiment,
and Lloyd appealed. The supreme
courl affirmed.,

In a case of initial impression in Ala-
bama, the supreme court held that the
plaintifl’s remedy in such case is lim-
ied to a contract action. The count
noted that the majority rule is that a

manufacturer in a commercial rela-
tionship has no duty under either neg
ligence or strict products liability
theory to prevent a product from in-
juring itself, Damage to a product is
most naturally undenstood as a war-
ranty claim, Of course, an action in
tort would have arisen had there been
personal injury or injury to property
other than to the product itsell, To the
extent thal Joe Sartain ford, Inc. v
American Indemnity Company, 399
So.2d 281 (Ala. 1981), is in conflict
with this opinion, it is hereby over-
ruled,

Courts . . .
unofficial transcript of hearing
not admissible as evidence

by John M. Milling, Ir.,
and David B. Byrne, |r.

£x parte French {In re: French v. GTE
Communication Systems), 23 ABR
1560 (March 24, 1989}, French sued
GTE in district court alleging breach
of contract, The hearing was held, and
GTE hired a stenographer to record
the proceedings because the district
cour did not appoint an official re-
porter. The district court entered judg-
ment in favor of GTE, and French ap-
pealed 1o the circuit court. GTE filed
a motion for summary judgment in
circuit court and filed a copy of the
stenographer’s transcript of the district
court proceeding. French moved 1o
suppress the trial transeript, maintain-
ing that it was not admissible in cir-
cuit court, The trial court denied the
maotion to suppress, and granted GTE's

lohn M. Milling,
Ir., s a member of
the firm of Hill,
Hill, Carter, Fran-
co Cole & Black in
Montgomery. He
is a graduate of Spring Hill College
and the University of Alabama School
of Law. Milling covers the civil portion
of the decisions.

David B. Byrne, |r,
fs a graduate of the
University of Ala-
bama, where he
received hoth his
undergracluate and
law degrees, He is a member of the
Montgomery firm of Robison & Belser
and covers the criminal portion of the
decisions,
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mation for summary judgment. The
courl of civil appeals affirmed and on
certiorari 1o the supreme court, the
supreme courl reversed,

The court noted that while §12-12-2(¢),
Ala, Code (1975), allows any party to
employ a reporter or provide for a trans-
cript of a district courl proceeding, it,
however, does rot say for whal purpose
the transcript may be used. Nor does
Rule 80, Ala.RCiv.£, answer the ques-
tion. Indeed, this rule applies to an offi-
cial stenographer, The court reasoned
that §§12-17-270 through 277 control this
issue and held that an unofficial trans-
cript prepared by a person not duly ap-
pointed an official court reporter pursu-
ant to said sections, or approved by the
adverse party, is inadmissible in a subse-
quent trial, Since the transcripl was nal
admissible, it could not be considered in
support of a mation for summary jucg-
ment, An unofficial transcript could be
used o "revive a forgolten train of
thought” or for impeachment,

Insurance. ..
plaintiff has burden of proving that
tort-feasor is uninsured
Ogle v, Long, 23 ABR 2040 (April 28,
1989). Plaintiffs were injured in a vehi-

Dispute
Settlers
Wanted

Arbitration Forums Inc,, 8 non-
profit organization with over
40 years experience in resolv-
ing insurance related disputes,
is looking for Alabama bar
members with demonstrated
objectivity to serve as arbitra-
tors/mediators for our Accident
Arbitration/Mediation Forum,

As an arbitrator/ mediator,
vou will be asked to resolve any
insurance related dispute either
through binding arbitration or
advisory mediation,

For more information call

(800) 426-8889
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tle accldent with Long, Plaintiffs sued
Long and attempted service by mail. The
complaint was returned, however,
marked "unclaimed; and plaintifil made
service by publication. Long failed to
answer, and plaintiffs took a default,
Plaintitfs notified their uninsured motor-
ist carrier, Preferred Risk, of their inten-
tion to file a UM claim. Preferred Risk
moved to intervene and set aside the de-
fault, The trial cout granted both mo-
tions, The trial proceeded and, al the
close of the plaintiffs’ case, Prefermed Risk
moved for a direcled verdict on the
grounds that the plaintiffs had failed to
prove that Long was uninsured, The trial
court granted Preferred Risk’s mation,
and plaintiffs appealed, The supreme
court affirmed,

The court stated that althougl §32-223,
Ala, Code (1975), is silent as to who has
the burden of proving the uninsured
status of the defendant, it generally is
recognized that the plaintiff bears this
burden, An exceplion is recognized,
hawever, il the plaintiff used reasonable
diligence to ascerlain the uninsured
status of the tort-feasor and such infor-
mation was unobtainable, The burden of
going forward with the evidence then is
cast upon the defendant, Plaintiffs under-
ook no investigation of Long to deter-
mine his status, The mere filing of a law-
suit and taking a default does not dem-
onstrate “reasonable diligence” in ascer-
taining the tor-feasor’s insurance status,
Thus, the burden of going forward did
not shift to Preferred Risk.

Insurance . ..
payment of insurance benefits ad-
missible as admission against
interest

Universal Underwriters Ins, Co, v, Sher-
rili, 23 ABR 1766 (April 7, 1989). Sherrill
was d passenger injured in an automobile
driven by Scott. Scolt was employed by
Edwards Dodge and driving one of its
wehicles when the accident occurred, Ed-
wards Dodge was insured by Universal
Underwriters. Universal denied coverage
and filed this declaratory judgment action
contending that Scott had deviated from
the scope of his permissive use when the
accident occurred. Universal's policy had
a medical payments pravision which al-
lowed payment only il the driver of the
automobile was acting within the scope
al his permission at the lime of the acci-
dent, Universal investigated the accident
and after an investigation paid medical
benelits 1o Sherrill and Scott's widow.
Over the objection of Uriversal, the trial
court permitted Sherrill to introduce evi-
dence of the medical payments, Univer-
sal maintains that the trial court erred. The
supreme count disagreed,

In a case of first impression in Ala-
bama, the courl stated that evidence of
payment of benetits under a policy of in-
surance, made after a thorough and com-
plete investigation of coverage, is admis-
sible as an admission against interest.

Torts , , .

Alabama recognizes cause of ac-

tion for tortious transmission of

genital herpes

Berner v, Caldwell, 23 ABR 1901 {April
12, 1989}, Plaintifl alleged that defendant
negligently transmitted genital herpes to
her during the course of a sexual relation-
ship and sought damages. Plaintifi
claimed that near the end of the relation-
ship, defendant developed an infection,
which a doctor said was genital herpes,

& Tire Consulting
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PO. Box 3064

TRUCK ACCIDENTS — TIRE CONSULTING

e Traffic Accident Reconstruction
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The defendant denied knowledge that he
was infected and pled assumption of the
risk. The rial court granted defendant’s
motion for summary judgment, and
plaintiff appealed. The supreme court
reversed.,

The court expressly recognized a cause
of action for the tortious transmittal of
genital herpes. The court noted that its
holding is in line with the public policy
of Alabama as evidenced by §12-11-21(c),
Ala. Code (1975), which makes it a mis-
demeancr to knowingly transmil a sex-
vally transmitted clisease, Without outlin-
ing the specific elements, the court held
that “one who knows or should know
that he or she s infected with genital
herpes is under a duly to either abstain
from sexual contact with others or, at
least, to warn others of the infection prior
to having contact with them!” The courl
further noted that liability could also be
imposed in Alabama for the transmittal
of other sexually transmitled diseases.

Worker's compensation . . .
Section 8-8-10 applies to worker's
compensation judgments
Ex parte Stanton (Re: The Second In-

jury Trust Fund v. Stanton), 23 ABR 1498

(March 17, 1989), Stanton was awarded

worker's compensation benelits and a

lump sum attorney’s fee was awarded 10

his lawyer, Daniel McCleave, The attor-

ney fee award was affirmed on appeal,

MeCleave demanded that the Trust Fund

pay interest on the attorney fee award

under §8-8-10, Ala. Code (1975), which
autharizes interest on judgments for the
payment of money. The trial court ruled
that §8-8-10 applied and ordered payment
of interest. The Trust Fund appealed to
the court of civil appeals which reversed,

stating that the Worker's Compensation
Act controls and does not provide for the
payment of interest in such situations, On
cettiorari, the supreme court reversed.

The court noted that the Worker's
Compensation Act is nol entirely exclu-
sive to the extent that no other statute can
ever apply. The count distinguished cases
dealing with pre-judgment interest and
reaffirmed  that prejudgment interest
cannot be awarded 0 a worker's com-
pensalion case unless the act expressly
pravides for it. Pre-judgment interest
woulld be part of a climant’s “rights and
remedies” governed exclusively by the
act. Post-judgment interest is on the judg-
ment, not on a “right or remedy” Section
8-8-10 provides for interest on “judg-
menis for payment of money . .. " The
interest in this case is on a judgment and,
therefore, §8-8-10 applies to worker's
compensation awards,

Recent Decisions of the
Supreme Court of the United
States

Presumption does nol equal intent

Carella v, California, case no. B2-6997
{lune 15, 1989)—Was a man convicted
unfairly of stealing a rental car because
jurors were instructed that they could
presume that his failure to return the car
amounted ta the requisite intent to com-
mit theft! The Supreme Court, in a unan-
imous opinion, said yes,

The justices, in an unsigned opinion,
said the jury instruction could have led
to a Ruilty verdict without any finding
beyond a reasonable doubt that the man
intended 1o commit a crime.

The court also rejected the prosecutors’
argument that such an error was harm-
less. In the opinton of the court, the in-
struction refating to the resumption im-
pressibly shifted the bumden of proof
borne by the state as to each of the re-
quisite elements of the offense.

Double jeopardy

lnones v. Thomas, case no, 88-420 (June
15, 1989)}—Did a federal appallate court
cortectly overturn a criminal defendant’s
life sentence aiter ruling that his double-
jeopardy protection had been violated?
The Supreme Court, in a fivesto-lour deci-
sion, said no.

The defendant had beer sentenced to
15 vears in prison for attempted robbery
and to life in prison for felony murder,
with both charges stemming from the
same crime and coutse of conduct, A
state court ruled that the multiple
sentences were not authorized by state
law, i.e., multiplicious for senlencing pur-
poses. The state court credited the time
the defendant had served an the robbery
sentence o his murder sentence, but the
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Eighth Circuit ruled that the life sentence
had to be thrown out,

Justice Kennedy, writing for a bare ma-
jority of the court disagreed, stating,
“Meither the Double Jeopardy Clause
nor any other constitutional provision ex-
ists 1o provide unjustified windfalls”
Justice Kennedy added that the state
court’s action provided suitable protec-
tion for the defendant’s double-jeopardy
rights.

Seizure and forfeiture v. Sixth
Amendment Right to Counsel

Caplin & Dryselale v, ULS., case no. 87
1729, ULS. v. Monsanto, case no, 88-454
{june 22, 1989)—May the government
seize the money and property of a crim-
inal defendant facing trial even if those
assets were intended to pay for legal
helpt The Supreme Courl, in a live-lo-
four decision, said yes.

Led by Justice White, the court sald in
a pair of decisions that a federal drug pro-
ceeds forfeilure law does nat violate fair
trial rights, Hence, the right to an attorney
in criminal trials is not violated when
prosecutors obtain court orders allowing
them 1o freeze a defendant’s assets, in-

cluding the funds used or intended to be
used ta hire the attorney of his cholce.

Justice White abserved, “A defendant
has no Sixth Amendment right to spend
another person's money for services
rendered by an attorney, even if those
funds are the only way that the defendant
will be able 1o retain the attorney of his
choice!”

Miranda weakened

Duckworth v, Fagan, case no. 88-317
(June 22, 1989)—May police who warn
criminal suspects of their right to remain
silent and have a lawyer’s help include
language informing the suspects thal free
legal help will not be available until their
first court appearance! The Supreme
Court, in a close five-tofour decision,
said yes,

The court in Duckworth held that
police may modify the Miranda warnings
they give criminal suspects by telling
them lawyers only will be appointed for
them il they go to court. The decision
reversed a Seventh Circoit ruling that
found the Miranda warning varlation too
confusing for suspects wha might be led
to believe they had to talk to police with-

out a lawyer's help if too poor to hire one,

Chief Justice Rehnguist said, “In our
view, the court of appeals misappre-
hended the effect of the inclusion of the
‘if and when yau 20 to court’ language
in the Miranda warnings.’

No right to appellate counsel follow-
ing direct appeal

Murray v. Glarralano, case No. BB-411
{June 22, 1989)=Is a state required to
provide free counsel for indigent death
row inmates who lost thelr initial rounds
of appeals? The Supreme Court, in a
sharply divided opinion, said no.

The Supreme Court ruled that the Con-
stitution’s  due-process and  Eighth
Amendment guarantees do not entille
capital defendants to free legal help in
state habeas actions. In the Supreme
Court's view, “The additional safeguards
imposed . . . at the trial stage of a capital
case are, we think, sufficient to assure the
reliability of the process by which the
death penalty Is imposed.”

Minority and the death penalty
Stanford v, Kentucky, case no, 87-5765,
Wilkins v. Missouri, case no, 876026

1489 Annaal Meeting Highlhz

recipients of the Award of Menit |

hreakfast attendeps

gave the civil law update, |

dances with wile Virginia,
day's Fun Kun,

address during the plenary session,
ing audience,
on the board of bar commissioners,

Criminal Appeals Judge and former Governor John Patterson at Update '#9
Andy Campbell, chairperson, Business Torts and Antitrust Section
presents Regpie Hamner with an engraved clock, recognizing his 20 years of service to the bar,

Ball, Gary Huckaby's secretary, a certificate of appreciation, Gary Huckaby (center) with Jeanne Huckaby (right) and past
President Jim North (left) at Friday night’s dinner/dance
President-elect designate Harald Albrinton dances with wite Jane . , |

Lee, Martha Harrls, Bill Hairston and Gordon Godwin *

Richard Brown wan the mink stroller,
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Weldon (left) and Margaret Boone at the registration table
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Caine, Kathryn Caine, Eleanor Caine and Alva Caine, Ir.

Ten exhibitors had displays in Huntsville,

. and co-recipient retired Circuit Judge James (. Haley.
Robert Raven, president of the ABA, was the luncheon guest speaker,
0. Jim Campbell was recognized for his successful sponsorship of several bills during this Legislative session, 10, Bill Clark, 1989
recipient of the Walter 2. Gewin award 11 Former Governor Albert Brewer, along with Dennis Balske (not pictured), this year's
Marriage counselor John Compere hosted a marriage enrichment seminar Thursday after.

Oakley Melton (eft) and Alabama Court of
Suprempe Court Assaciate Justice Gorman Houston

President-elect Alva Caine and Kathryn Caine
5.y, a8 Supreme Court Associate justice Hugh Maddox
State bar staft member Jenny Williams gets assistant general counsel Tony Mclain ready for Satur-
Race winners were, left to righl, front row,

Chief Justiee Sonny Hornsby gave the state of the judiciary
President-elect Albritton addresses the morn-
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NASA astronaut Jan Davis made a
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From left are Gary Huckaby, Jr;
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(lune 28, 1989)—May the death penalty
be imposed on convicted murnderers who
were 16 years of age when they commit-
ted their crime! The Supreme Court, in
a fivesta-four decision, said yes.

The Court produced a distinct five-four
split among the justices, with Justice
O’'Connor casting the controlling vote in
a concurring opinion. Writing for the
Court, Justice Scalia said no national
consensus exists that would make the
practice a violation of the Eighth Amend-
menlt, The justices, in effect, drew the al-
lowable line for capital punishment at
age 16 when last year they refused to up-
hold the death sentence of a killer who
was 15 when he committed the crime,
In this ruling the court said that those 16
and 17 at the time of their crimes may
be executed.

More limits on victim impact
statements

South Carolina v. Gathers, case no,
88-305 (June 12, 1989)—-May a jury
choosing between the death penally and
a life prison term for a convicted killer
be told about the victim's persanal char-
acteristicst The Supreme Court, in a five-
to-lour-decision, said no.

The justices ruled that a South Carolina
murderer unfairly was sentenced to death
because a prosecutor 1old the jury thal
the victim was a religious and com-
munity-minded person, Justice Brennan,
writing for the court, held that pro-
secutors cannot use lestimonials aboul
the character of murder victims to per-
suade juries during sentencing hearings
to impose the death penalty. His opinion
relied heavily on the Court’s 1987 deci-
sion in Booth v. Marilyn, 482 U.S. 496

{1987), in which the cour, in a five-to-
four decision, banned “victim impact
statemenls” from capital senlencing
trials.

in the South Carolina case, a prosecu-
tor discussed what could be inferred
from papers—religious tracts and a voter
registration card—found near the victim's
body. Justice Brennan observed, “The
content of the various papers the victim
happened 1o be carrying when he was
altacked was purely fortuitous, and can-
nat provide any information relevant to
the defendant’s moral culpability”

Of great significance is the fact that
Chief Justice Rehnquist and justices
O'Connor, Scalia and Kennedy dis-
senled, stating that they were ready to
overturn Boath,

Magistrates cannol preside over jury
selection

Gomez v, UL, case no, BB-5014 (June
12, 1989)—May federal magistrates pre-
sicle, without a defendant’s consent, over
jury selection in felony trials when dele-
gated such duty by federal tnal judges?
The Supreme Court, in & unanimous de-
cision, said no.

Writing tor the Court, Justice Stevens
sald a 1968 law, the Federal Magistrates
Act, does not authorize such duty by
magistrates. The caurt also rejected the
government's argument that such an er-
ror in this case was harmless,

“Amaong those basic fairtrial rights that
can never be treated as harmless s a de-
fendant’s right to an impartial adjudica-
tor, be it judge or jury” he said. "Equally
basic is a detendant’s right to have all crit-
ical stages of a ceiminal trial conducted
by a person with jurisciction to preside”

Enhancement of sentence

Alabama v, Smith, case no, B8-333
(June 12, 1989)—Does a presumption of
judicial vindictiveness apply when a
judge imposes a harsher sentence on a
criminal defendant convicted after back-
ing aul of a plea-bargained agreement
that called for a lighter sentence? The
Supreme Courl, in an eight-to-one deci-
sion, said no.

In a pair of 1969 decisions, the
Supreme Court limited judges’ power to
impose more stringent sentences for de-
fendants who withdraw guilty pleas or
who are resentenced after successfully
appealing convictions or sentences. The
Supreme Court's rationale in those cases
was thal sentence enhancement had a
“chilling effect” upon the appellate
process,

Alabama v. Smith, supra, reversed one
of the 1969 decisions and makes a dis-
tnchnon I.]l‘TWt‘["n WO  Circumstances,
Chief lustice Rehnauist wrate, “There is
na basis lor a presumplion of vindictive-
ness where a second sentence imposed
after a trial is heavier than afirst sentence
imposed after a guilty plea” |
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The Alabama Law Institute held its annual meeting at the
state bar meeting in Huntsville, Alabama. The following
officers and executive committee were elected:

President: Oakley Melton, Jr., Monlgomery
Vice-president: Jim Campbell, Anniston

secretary:
Executive Committee:

Bobh McCurley, Tuscaloosa
Gearge Maynard, Birmingham
Rick Manley, Demaopolis

Yelta Samiord, Opelika

Ryan deCralfenried, Jr, Tuscaloosa
EC. Hornshy, Tallassee

it Is reported that since the last annual meeting of the
Institute the Legislature passed the following acts:

Alabama Fraudulent Transfers Act

Power of Sales in Mortgages

Memorandum of Lease

Statute of Non-Claims

Registration of Federal Liens

Alabama Trademark and Tradename Act

Amendments to the Uniform Guardianship and Protec-
live Proceedings Act

Legislators recognized al the annual Bench and Bar
Luncheon for their sponsorship of Institute hills were
senators Ryan deGraffenried, r.: Frank Ellis: Farl Hilliard:
Rick Manley; and Jim Smith. Also recognized were repre-
sentatives lim Campbell, Mike Box, Morris |, Braoks, Jr, Bill
Fuller, Mike Hill, Beth Marietta, Demetrius Newlon, Phil
Poole and Bill Slaughter.

Other revisions completed by the Institute o be presented
(o the 1990 Legislature deal with condominium law, chaired
by E.B. Peebles of Mobile with Professor Gerald Gibbons
as reporter; adoption law, chaired by Bill Clark of Birming-
ham with Professor Camille Cock as reporter; and the Ala-
bama Securities Act, chaired by Burton Barnes of Birming-
ham with Protessor Manning Warren as reporler,

The Alabama Law Instiute presently has revision
underway In the following areas:

Probate Procedure, chaired by ET. Brawn of Birmingham,
Professor Tom jones as reporter;

Business Corporation Act, chaired by George Maynard of
Birmingham, Professor Howard Walthall and Professor
Richard Thigpen as co-reporters;

Rules of Evidence, chaired lyy Pat Graves of Huntsville,
Dean Charles Gamble as reporter;

and Article 2A of the UCC, chaired tw Bob Fleenor of

Legislative Wrap-up

by Robert L. McCurley, Jr.

Birmingham, Professor Peter Alces as reporter,

A committee of the Institute, chaired by Judge Joe Colguitt
of Tuscaloosa, is revising the pattern criminal jury instruc-
tlons, These will be distributed 1o each trial judge by the
Administrative Office of Courts and made available to
practicing attorneys through the Alabama Institute of Con-
tinuing Legal Education,

In canjunction with the Alabama School of Law and the
League of Municipalities, model city ordinances are being
drafted. These ordinances will serve as a model for small
cities as they develop their ity codes.

Publications recently completed by the Institute and avail-
able are;

Alabama legistation, Statutes and Cases, 2nd edition

{1989);

The [egislative Process, A Teachers Guide to the Ala-

bama legisiature, 2nd edition (1989);

Handhook tor Alabama County Commissioners, 6th

edition (1989);

Handbook for Alabama Probate judges, Sth edition

(1989);

The legislative Process—A Handbook for Alabama Legis-

fatars, 4th edition (1987); and

legislative Process Film, “Be {t Enacted . . . " (1988)

Also completed but distributed by the Administrative
Office of Courts and Office of Prosecution Services during
the past year was a new Indictment and Warrant Manual,

The Alabama Supreme Court, after years of study, has just
announced thetr adoption of the Alabama Rules of Criminal
Procedure. These rules will be distributed in December
1989 with a June 1, 1990, effective date, [ |

Aobert L. McCurlay, Jr, 15 the
director of the Alabarna Law
fnstitute at the Univarsity of
Alabama. He received hig
undergraduate and faw
dogreas fram the University,
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Opinions of the General Counsel

Attorney Disqualification: application of the
Substantial Relationship Test

Several recent ethics opinions have involved the issue of
accepting representation of a client in a matter adverse 1o
a former client. Recurring situations involve proposed
representation of one party 1o a divorce when the attormey,
in fact, has represented the married couple dunng the course
of the marriage. Another typical situation occurs when an
altorney is approached about accepling representation against
a public board or agency that in the past he has represented,
Among the ethical concerns considered by the Disciplinary
Commisslon and the Office of the General Counsel in
answering these queries s the “Substantial Relationship Test”

The so-called “Substantial Relationship Test” is best defined
on a functional basis. For example, Opinion RO-89-51 states
as follows:

" . .. an attorney may undertake representation against
a former client, but enly when such representation
bears no substantial relationship 10 the previous
representation, when there is no opportunity for the use
or misuse of confidences and secrets obtained during
the representation of the former client and when there
is no substantial likellhood that the fermer client will
he at an unfair disadvantage as a result of the con-
templated representation’

An opinion published in the January 1986 Alabama Lawyer,
and quoted with favor in Opinion RO-89-35, expanded upon
the confidential or secret information concepl and stated that:

“If there is a ‘substantial relationship’ between the issues
in the prior representation of the former client and the
issues in the contemplated suit against or position
adverse to the former client such that the attorney could
have learned of a ‘confidence’ or ‘secret’ of the former
client that he can use adversely to the former client and
favorably to the new client, the attorney cannot ethically
procecd against the former client, To preclude aclion
against a former client it is nol necessary that the at-
tormey did, in fact, receive such a ‘confidence’ or
‘secrel’’

In Opinion RO-87108 the Commission held that an at-
torney who handled a wrongiul death action for a married
couple could ethically handlie a consent divorce between
them even though “., the proceeds of the wronglul death ac-
tion settlement would constitute a marital asset, [since] the
tssues involved in that case are not substantially related 10
the issues in the marital proceeding, 50 long as the spouse
whom you do not represent in the divorce proceeding con-

by Alex W. Jackson, assistant general counsel

sents to vour representation of the other, you may ethically
handle the divorce proceeding.”

Seeking to pull together these ideas, Opinion RO-89-62
stated in part that:

“.. there must be no substantial relationship between
the subject matter of the previous representationis) and
the [present representalion]. Secondly, there must be
no opportunity teuse, or misuse, conflidences or secrots

of the adverse party 1o the advantage of the represented

party, or to the disadvantage of the non-represented par-

ty, or the embarrassment of the non-represented party,

Questlons invalving what is ar is not a confidence or

secrel of the client, and what is or is not damaging or

embarrassing to the non-represented party, should be
resolvisd in favor of the non-represented party. The third
test to be applied has 1o do with the dilution of loyalty
on the part of the attorney. In essence this test requires
the attorney to ask himself whether his relationship with
the non-represented party, or his desire to have a future
relationship with the non-represented party, is of such

a characier as to dilute 10 any degree his loyalty la his

present client. Disciplinary Rule 5101(A) requires that

a lawyer decline employment, absent consent after full

disclosure, Il his professional judgment on behall of that

client will be, or reasonably may be affected by his own
tinancial, business, property, or personal interests, The

fourth test applied has to do with the appearance ol

impropriety, Canon 9 provides that a lawyer should

avoid even the appearance of professional impropriety
and Ethical Consideration 9-2 says, in pertinent part,

that when explicit ethical guidance does not exist, a

{awyer should determine his conduct by acting in a

manner that promotes public confidence and the in-

tegrity and efficiency of the legal system and the legal
profession”

The Supreme Courl of Alabama also has had occasion to
consider the "substantial relationship” notion, most notably
in £x parte Taylor Coal Company, Inc., 401 S0, 2d (Ala. 1981).
In that opinion the court adopted a majority view as ex-
pressed in TC. & Theater Corporation v. Wirner Brothers Pic-
tures, Inc., N3 ESupp, 265, 268-69 (SD.NY., 1953), and as
stated as follows:

“ITthe former client need show no more than that the
matters embraced within the pending suit wherein his
former altarney appears on behall of his adversary are
substantially related to the matters or cause of action
wherein the attorney previously represented him, the

——
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former client, The court will as-
sume that during the course of the
former representation confidences
were disclosed to the attormey bear-
ing on the subject matter of the rep-
resentation. It will nat inquire into
the nature and extent, Only in this
manner can the lawyer's duty of ab-
solute fidelity be enforced and the
spirit of the wle relating to privi-
leged communications be main-
tained.

“To compel the client 1o show, in ad-
dition to establishing that the subject
of the present adverse representation
is related 1o the former, the actual con-
fidential matters previously entrusted
lo the attorney and their possible
value to the present client would tear
aside the protective cloak drawn
about the lawyerclient relationship.
For the court to probe further and siit
the confidences in fact revealed would
require the disclosure of the very mat-
ters intended to be protected by the
rule [protecting client confidences)/

The court went on to state, however,
that, “This is not to say that whenever a
substantial relationship is feund the law-
ver is automatically disqualified!” (Tavior,
supra, p.7) The court, in fact, found in the
faylor case that there was a “substantial
relationship” but concluded that there
was ho violation of canon 4 or 9 of the
Code of Professional Responsibility, and
no disqualification followed,

Alabama ethics opinions and case law
are consistent tn that, In application, a
substantial relationship, standing alone,
is not enough to bring about attorney dis-
qualification, Something mare must be
present, and that something must pose
or conslitlute a threal to the former client,
Functianally, ethical disqualification is
going to occur when, in addition to the
substantial relationship, some particular
applicability exists between the informa-
tion possessed by the attorney, by virlue
of the former representation, and the
conternplated representation. [n some in-
stances ethics opinions allow waiver to
cure conflict and/or confidentiality prob-
lems: In some, the substantial relation-
ship is so “substantial” that the disquali-
fication of 510UC) is applied. In the lat-

ter instance, by definition, the former
cause ol action has been found not just
substantially related to the present cause
of action, but rather to be a part of the
same cause of actlon. Disciplinary Rule
5-10HC) provides that a lawyer shall not
represent a party to a cause ar his suc-
cessor after having previously repre-
sented an adverse party or interesl in
connection therewith.

These standards applied 1o the most
commaon gueslions thal occur indicate
that representation of one spouse in a
divorce actlon, when the altomey has in
the past represented the couple, |s per-
missible but that waiver might be re-
quirecl. Walver can, lunctionally, cure in-
substantial conflicts, as in the previous
example of RO 87108, where the likeli-
hood of prejudice or damage to the un-
represented former client is slight, Waiver
of more substantial conflicts decreases in
eftect as the potential for harm and the
appearance of professional impropriety
incraase, 1t is, lor example, doubtful that
waiver by the non-reproesentated party
would be effective, irom an ethical per-
spective, when the attorney possesses
confidences ar secrets malerial to the
present representation, the disclosure of
which could be harmiul, prejudicial ar
embarrassing to the non-represented
party, From both case law and ethics
opinions we know that the burden can-
not be shifted to the former client to
prove possible damage, once the sub-
stantial relationship is established,

Somewhat different considerations
arkse In regard to accepling representa-
tion against a lormerly represented
public board or agency. Here the sub-
stantial relationship lest is applied more
stringently due to the language of DR
910UA} and (B), which state:

"{(A) A lawyer shall nat accept private
employment in a matter upon the
merits of which he has acted in a
judicial capacity,

“(B) A lawyer shall not accept private
employment in a matter in which
he had substantial responsibility
while he was a public employee!”

Former judicial olficials and former
public employees must clear not only the
“substantial relationship” test, but also

the “substantial responsibility” test.
These tests are most often not cumulative
in application, but nonetheless impose
additional standards for these certain
;Iff('.rrl'l["y"i-.

For the private attorney the contention
most often made by the board or agency
in seeking disqualification is that the at-
torney, by virtue of his former representa-
tion, learned confidences or secrets of
the agency or board, relating o opera-
tional policies or procedures, such as 1o
put the agency ar board at a disadvan-
tage. For example it might be contended
that an attorney whao, in the past, had rep-
resented a state agency in regard to lit-
igation to terminate parental rights could
nol later represent another party of inter-
ast against this state agency on any mat-
ter involving parental rights, Such a con-
tention cannat be supported by o reason-
able application of case law or ethical
standards, If one parental rights case is
substantially related to the other, then
disqualification would probably ensue;
if ane case is merely similar ta the other,
that is to say the same type of cause of
action, then disqualification is unllkely
absent a showing of misuse of confiden-
tial information. Thus, ary disqualifica-
tion flowing from the latter example is
maore properly attributable to this canli-
dentiality problem than o a substantial
relationship. Public policy alone would
indicate that the consurner of legal ser-
vices cannot unreasonably be demied ac-
cess o competent counsel, even if that
counsel’s “education” came at the ¢x-
pense of the former client, Would anyone
contend that Coach Dye is disqualified
from coaching at Auburn University be-
cause he learned part of his craft under
Coach Bryant at the University ol Ala-
hamat

Thus, in application, the substantial re-
lationship test is not simple nor s it en-
tirely subjective. Neither the Disciplinary
Commission nor the Office of the Gen-
eral Counsel would encourage an atior-
ney lo accepl or seek representation ad-
verse 1o former clients, but the bar is not
absolute, As in all things, wisdom is the
hetter part of virtue and great care should
be utilized before entering into such a
representation, =
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Task Force Reports and Recommendations
to the Board of Bar Commissioners

Final Report of the Task Force on
Judicial Selection

This task force, chaired by Drew Red-
den of Birmingham, made the following
report and recommendations:

The Task Force an Judicial Selection met Ju-
Iy 12, 19848; October 29, 1988; April 1, 1989;
and fune 24, 1989,

The task force has monitored the ongoing
litigation challenging the al-large selection of
judges, and has engaged In discussions
relativer to the impact of this litigation an
possible changes in the method of selection
of state coun judges in Alabara,

It is the view of the task jorce that there is
lile hikelihood of legislative approval of
changes in the method of selectiop unless the
recommendation lor such changes emanates
from a broadly based citizens group, in which
all points of view may be represented, rather
than from a narfowly chosen committee or
task torce of the Alabama State Bar In that
connection, the task torce has studied the
“Texas Plan™ and the “Louisiana Plan,” under
which citizens’ groups were formed to con-
sider changes in the method of judicial
selection

Our view is that our task foree should not
Ir & “recommending” body, but that it should
function as a catalyst/resource group, pro-
moting the appointment of the larger body—
the citizens’ group, Once the group is lorm-
ed, it will be the function of the lask force
to articulate to it the possible courses of ac-
tion with relerence 1o changes in judicial
selection,

We are of the opinion that the next step
should be the forming of the cltizens' group,
and ta that end, we request the president and
hoard of bar commissioners to autharize this
lask force I contact such individuals and
groups as it deems approprate (o participate
in the larger group and to recommend other
participanis therein, We also reguest per-
mission to investigale possible sources of
financial and other assistance 1o suppor the
proceedings af this group,

At {ts July 19, 1989, meeting, the Ala-
bama Stale Bar Board of Bar Commis-
sioners voted 1o accept the task force's
report and recommendations.

Final Report of the Task Force
on Possible Restructuring of the Ap-
pellate Courts

This task force, chaimd by Bert Netiles of
Birmingham, made the ollowing repont and
recommendations;

This task force was formed by appoiniment
of President Gary Huckaby upon his assum-
ing offlce In July 1988, Sub-cammittees of the
task force met with all of the appellate Judges
of the state of Alabama saliciting suggestions
and general input, In addition, the task lorce
has reviewed prvious reports and recommen-
dations, including those of the Harms Come
mission, the Thomas B Marvell Repon ol
December 1985 prepared jointly by the Ap-
pellate Justice Center and the Institute ot
Judicial Adminlstration, and the 1973 report
on the Appellate Process in Alabama
prepared by David Halperin of the National
Center for State Courts, The task force is par-
ticularly appreciative of the assistance réceiv-
ed from Chiel Justice EC. Homshy, former
Chief lustice CC. Torbet, Associale Justice
Hugh Maddox, (who atiended our January
meeting), Associate Justice Sam Beatty iwho
is a member of the task lorce), Judge William
Bowen of the court af eriminal appeals twho
ls & member of the task forced, judge Sam
Taylor ot the court of criminal appeals twho
attended one of the meetings of the task
force), Associate Justice Willis B, Hunt of the
Georgia Supreme Court iwho attended the
January task force meetng), and all of the
other appeliate Judges ol this stale who con-
tributed 1o the information gathering process,

The task force s convinced that a critleal
need exists (or immediate estructuring of
Alabamas appellate courts, The problem is
particularly acute with the workload presently
thrust upon the members of the Alabama
Supreme Court, who are new called upon lo
handie caseloads more than 125 percent
above that recommended by appellate coun
experts, As Justice Hunt stated in reviewing
recent changes in the Georgia Appellate
Court system, appellate judges should be
mare than just a paper grader for law clerks.
In addition to the presently increasing
caseload of the supreme court, any necessary
changes shauld be made now 10 orcer to

allow for proper utillzation of the new
Alabama Judicial Building for which plans are
currently being drawn,

The task force has divided ils recommen-
dations inlG two areas, those pertaining 1o the
supreme courn and those presently pertain-
g 1o the intermediate appellate couns,

Recommendations with respect to
the Alabama Supreme Courl

1. Jurisdiction of the supreme court
should be limited 1o cetiorari juris-
diction,

However, direct appeals should be al-
lewved as presently provided by statute in
utility rate cases and lawyer disciplinary
malters. Further, appeals should be al-
lowed as a matter of right from the count
af criminal appeals with respect 1o cases
far which the death penalty has been im-
posed, Further, the task force would con-
sider provisions for other direct appeals
or appeals as a matter of nght where such
action 15 now specially authorized by
stalule,

2. The supreme court should have
"reach-down” authority, Such reach-
down authority should be limited 1© mat-
ters raised on the supreme court’s own
maotion,

1. Centification of particular appeals or
questions, such as constitulional issues
of first impression, should be availahle
te the intermediate appellate courts,

4, The membership of the supreme
court should be reduced from nine to
seven justices, by attrition.

5, The supreme courd should sit as an
en banc court, with no panels or
divisions,

Intermediate courts of appeals

I, The present distinction between the
Alabama Court of Criminal Appeals and
the Alabama Court of Civil Appeals
should be maintained.
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2. In view of the greatly expanded
workload that will result from the above
recommended changes of the supreme
court, the task force recommends that the
members of the court of civil appeals be
increased from three to 12 judges, with
three to be appointed for two-year terms,
three elected for fouryear terms and
three elecled for stxvyear lerms,

3. Due to the probable need for still
additional judges in the future on the
court of civil appeals and also the coun
of criminal appeals, the 1ask force recom-
mends that a special commission or pos-
sihly an existing group such as the Jud-
cial Study Commission Session be di-
rected to provide periodic recommenca-
tions as may be appropriate with respect
to the number of judges on both courts,

4, Judicial panels should be authorized
in order that ether of the intermediate
court of appeals could sit in panels of
three or more (udges as may be neces-
sary. However, all courts and panels of
courts should avoid geographic divisions,
and they should be available for en bane
hearings as may be appropriate,

5. The intermediate courts of appeal
should have the authority to decline js-
suing wrillen opinions, as they may
deem appropriate,

Implementation

1. All recommended changes should
become effective in January 1991,

Z. Upon approval of the Alabama
Board of Bar Commissioners, the Chief
Justice of the Alabama Supreme Court
and the Administrative Office of Courts
should be asked to supervise the drafting
of legislation necessary to implement the
recammended recommendations.

3. The proposed statulory andior
constitutional changes should be pre-
cleared with the US. Department of
Justice.

4, The task force volunteers and recom-
mends that it remain available to assist
in the implementation of those recom-
mendations, Specifically, the task force
recommends that any changes in these
recommendations deemed necessary or
appropriate be made as soon as possi-
bie by the hoard of bar commissioners
rather than referring these recommenda-
tions ta any other or further commitiee,
commission or task force.

in conclusion, the task force recom-
mends the consideration and implemen-
tation of these recommendations as a
highest priority of the Alabama State Bar,

Al tts july 19, 1989, meeting, the Ala-
bama State Board of Bar Commissioners
vated to table the report until its next
meegting.

Final Report of the Task Force on
Substance Abuse in Society

This task force was chaired by Charles
Fleming of Mobile, Included below Is a
briel portion of the task force report,

Work of the task force

The members of the task lorce collectively
andt individually commend Gary Huckaly for
recognizing that the Alabama State Bar has
heretotore had liitle or no participation, in an
organized way, in assisting the public in con-
fronting the maunting problems associated
with substance abuse. By charging this task
force 1o develop and loster programs 1o make
the public aware of the dangers of substance
abuse and to assist in the elimination of this
prablem i our socety, Mr Huckaby has
started what the task force hopes will be a
glant step toward bar and individual lawyer
participation in substance abuse awareness
|IIHIHI'-IIT1'|-.

Lawyers should be interested in substance
abuse in sociely, Lawyers and their families
have as much interest in combatting
substance abuse as any other group in socie-
ty, Lawyers are concerned about thejr
children. Lawyers are concerned about the
criminal element involved with drugs and the
wasled lives affected by aleoholism, Lawyers
should not be concerned about these pro-
blems simply because we are lawvers but
because we are members of society,

In carrying out this charge, the task force
has met with representatives of the Altormey
Ceneral's Community Alliance Network, the
Covernor's Office of Drug Abuse Policy and
the Medical Association of the State of
Alabama, We have reviewed (and horrowed
from) programs sponsared by The Florida Bar
and the American Bar Association Advisary
Commission on Youth, and community and
professional alcohol ane drug problems. We
alsa met with and received valuable counsel-
ing from john Eades, a psycholagist in Mohile
specializing i the reatmemt of addictive
diseases,

Based on mailing lists obtained from
various state agencles, we sent oul approxi-
mately 400 guestionmalres to individuals and
companies invalved in "hands-on” substance
abuse activities across the state, We learned
from the responses to the gquestionnalire that
there are lawyers and judges scattered across

the state who presently give legal advice and
practical help to some of those surveved as
well s patients of some of those surveyed,

Those responding 1o the survey expressed
gratitudle for the bar's eflorts to help and
pointed  out specific areas where those
surveved could use assistance from lawyers,
The mailing lists and the responses received
accompany these recommendations,

The task farce also explomed the production
andfor purchase of lelevision spots  on
substance abuse awareness. Enclosed with the
package of material accompanying these
recommendations ae letter eports from com-
mittee member Lee Oshom concerning this
aspect, including the costs involved and the
willingness of some televisions stations to run
spols as a public service, Ako included in the
package are actual video spots run by The
Florida Bag,

The task force also responded 1o a question-
naire from the American Bar Association on
alcohol and drug issues, a copy of which is
in the package accompanying these recom-
mendations, The (ask force examined and
reviewed a substantial amount of printed
substance awareness material, Since one of
the recommendations of the task lorce s that
the bar print and distribute diug awareness
material, some af this material Is included in
the package of documents accompanying
these recommendations as examples,

The recommendations below are the resull
of many hours of wark of the task force
members whose chairperson  hereby  ex-
presses his appreciation to them for their
efforts.

Recommendations

Establishment and duties of perma-
nent state bar Committee on
Substance Abuse in Society

The task force recommends that the
state bar establish a permanent commit-
lee on substance abuse in sociely, This
commitlee will be represented by at least
one member from each of the judicial
districts in Alabama. It is suggested that
committee members, 1o the extent possi-
ble, consist ol individuals whao are
known to have an interest in the sub-
stance abuse area and who will commit
to spending more time than might nor-
mally be expected of a bar committee
member, al least initlally. 1t is suggested
that persons who might most fit this de-
scription are lawyers recovering rom
drug addiction or alcoholism, lawyers
who represent treatment factlities or
lawyers wha serve on advisory boards of
community substance awareness groups.

Atits July 19, 1989, meeting, the board
of bar commissioners voted to accept this
recommendation of the task force, W
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The lollowing state bar members
were named by President Alva C.
Caine to !1[‘!'\"[-"[)1] 29 committees and
14 task forces for the 1989.90 bar

year,

Commitlees

P
Chairperson:
Kenneth W, Battles—Birmingham
Yice Chairperson:
Katherine Elise Moss—Huntsville
Members:
Anne W, Mitchell—Birmingham
Michael |, Crow—Monlgomery
Floyd Sherrod, [r—Florence
Merceria Ludgood—Maobile
Bennett L, Pugh—Birmingham
Nancy Lee Franklin—Birmingham
Adam M. Porter—Birmingham
Kathleen A, Collier—Birmingham
Peter H, Williams—Pensacola, FL
Stanley Weissman—Maontgomery
Abigail P van Alstyne—
Montgomery
IHoyt Elliott, Jr—Jasper
Rose P Evans—Montgomery
Lawrence B, Volt—Mabile
R. David McDowell—Huntsville
Debbie L. Jared—Elba
FHenry L. Penick—Birmingham
James A, Tucker, Jr—Jackson
F. Luke Coley, lr—Mohile
Patricia Yeager Fuhrmoeister—
Columbiana
Mark C. Wolfe—Maobhile
Board of Bar Commissioners Liaison:
lohn David Knight—Cullman
YLS Representative:
Fred Gray, Ir—Tuskegee
Staff Liaison:
keith B, Norman—montgomery

The Alabama lLavyer

e Alabama

1989-90

Chairperson and Editor:
Robert A. Huffaker—Monigomery
Vice Chairperson and Associate
Editor:
Susan Shirock DePaola—
Monigomery
Members:
Samuel N. Crosby—Bay Minette
Raobert P Denniston—Mobile
Cherry L, Thomas—Tuscaloosa
Andrew P Campbeli—Birmingham
Tom Dutton—Birmingham
Joseph A, Colguitt—Tuscaloosa
Gregory H. Hawley—Birmingham
W Greg Ward—Lanett
Keith B Narman—Maontgomery
lohn |, Coleman, J—Birmingham
Craig G. Cornwell—Montgomery
Forrest Latta—Mabile
Jim Bushnell<Birmingham
W. Scears Barnes, [r—Alex City
Michael R, Mills—Mobile
Board of Bar Commissioners Liaison:
W Allen Grocholski—Fayette
Staff Liaison and Managing Editor:
Margarel Lacey—Monlgomery

Fhe Alabama Lawyer Bar Directory
Commitles

Chairperson and Assistant Editor;
Richard E. Flowers—Columbus, GA

Members:
Susan B, Bevill—Birmingham
Michael M, Eley—Montgomery
Mary Lyn Pike—Washington, DC

Staff Liaison and Managing Editor:
Margaret Lacey—Monlgomery

Chairperson:
George P. Ford—Gadsden

State Bar

Members:
William [ Melton—Evergreen
A. | Coleman—Decatur
Stafi Liaison:
Reginald T. Hamner—Montgomery

PANEL |
Chairperson:
Howard A, Mandell—Montgomery
Members:
Cleophus Thomas, Jr—-Anniston
Susan B. Andersan—Birmingham
PANEL 11
Chairpersan:
P. Richard Harley—Greenville
Members:
Thomas L. Krebs—Birmingham
Margaret M, Edwards—Birmingham
PANEL il
Chairperson:
Wade H. Baxley—Dothan
Members:
David B. Byrne, Ir—Mantgomery
Kathryn Sumrall—Birmingham
Alternates—Panels 1, 1l and HI:
Edward P. Parker, IV—Montgomery
lohn P Scott, Jo—Birmingham
Board of Bar Commissioners Liaison:
Archie T. Reeves, |r—Selma
Staff Liaison:
Norma Jean Robbins—Montgomery
Chairperson;

W. Harold Albritton, Nl—Andalusia
Vice Chairperson:
James S, Ward

Members:
Michael E. Ballard—Mobile
L. Bruce Ables—Huntsville
. Michael Jolner—Alabaster
Lowell Womack-—Tuscaloosa
Ray Q. Noojpn, Jr—Birmingham
Board of Bar Commissioners Liaison:
William B. Matthews—0Ozark

Birmingham
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Staff Liaison;
Reginald T. Hamner—Montgomery
Committee on Continuitly, Programs
and Priorities
Chairperson:
lohn N, Pappanastos—Montgomery
Vice Chairperson:
William E. Shinn, Jr—Decalur
Members:
Clarence L. McDorman,
Jr—Birmingham
Phillip J. Sarris—Burmingham
Brian Keith Copeland—Gadsden
Billie A, Tucker—LaFayette
Davis R, Arendall—Birmingham
lo Celeste Pettway—Camden
Barnes F. Lovelace, Jr—Decatur
Board of Bar Commissioners Liaison:
Winsion V. Legge, lr—Athens
YLS Representative:
R. Preston Bolt, Jr—Mobile
Staff Liaison:
Reginald T. Hamner—Monigomery

Commilies on Correclional Institu
lions and Procedure
Chairperson:
Ralph 1. Knowles, jr—Tuscaloosa
Chairman Emeritus:
John C, Walkins—Unlversity
Vice Chairperson:
Joan Van Almen—Montgomery
Members:
William . Sanvord—Mt, Meigs
. Norman Bradley, Jr—Huntsville
Neva Wirren Webb—Birmingham
Eugene R, Venn—Bessemer
Leslie . Johnson—Flarence
Darrell L. Schlotterback—
Monlgomery
Brenda Burs—Tuscaloosa
E, Mabry Rogers—Birmingham
Jack Floyd—Gadsden
Thomas M, Haas—Mohbile
Thomas L. Read—Atlanta, GA
Charles M. Allen, l—Montgomery
Roger A. Brown—Birmingham
Margaret Y, Brown—Auburn

Board of Bar Commissioners Liaison:

George P Ford—Gadsden
YLS Representative:

W, tugene Reese—Montgomery
Stalfl Liaison:

Keith B, Norman—mentgomery

Ethics Education Comvimilli
Chairperson:
lohn D. Clements—Birmingham
Vice Chairperson:
Richard A. Thigpen—Tuscaloosa
Members:
Phillip Ted Colguett—Birmingham
Dorothy £ Norwood—Maontgamery
Tony 5. Hebson—Birmingham
Bobby M. Bright—Montgomery
Clarence Simmaons, Ir—Gadsden
Jenelle M. Marsh—Tuscaloosa
Gail 5. McCollum—0Opelika
Frank Q. House—Birmingham
Joe B, Powell—Decatur
Dow T. Huskey—Daothan
James H, Hancock, jr—
Birmingham
lames Robert Bealrd—|asper
Sonja F. Bivins—Maobhile
Ex Officio:
Rohert W. Norris—Montgomery
Lewis W. Page, [r—Birmingham
(Permanent Code Commission)
Board of Bar Commissioners Liaison:
William E. Hereford—Pell City
YLS Representative:
Barry A, Ragsdale—Birmingham
Staff Liaisons:
Alex W Jackson—Maontgomery
Keith B. Norman—Montgomery

Federal Tax Clinie Commilie
Jackson P Burwell—Huntsville
L.B. Feld—Birmingham
Zebulon MLP. Inge—Mohile
William E. Shanks, Jr—Birmingham
Gerald W, Hartley—Montgomery
Richard |. Brockman—Birmingham
lames R, Clifton—Andalusia
Robert C. Tanner—Tuscaloosa
Milten F. Avery—Birmingham

Staff Liaison;

Keith B, Norman—Montgomery

iture of the Protession Comimitlie

Chairperson:

Mac M. Moorer—Birmingham
Vice Chairperson:

L, Virginia McCorkle—Birmingham
Members:

Bradley R, Byme—Mohile

Schuyler H, Richardson, 1li—
Huntsville
Gregg B. Everett—Montgomery
Vanzetta Penn McPherson—
Montgomery

Stephen D, Heninger—Birmingham

Kathryn S. Carver—Birmingham

Harold ¥. Hughston, Jr—Tuscumbia

Tim R. Wadsworth—Sulligent

Steve Emens—Tluscaloosa

Steven K. Brackin—Dothan

Conrad M. Fowler, Ir—Columbiana

LF. Janecky—mobile

Robert W, Lee—Birmingham

Anne B, Stone—Birmingham

Dan T. Hull, Jr—Birmingham
Board of Bar Commissioners Liaison:

James E. Hart, |r—Brewton
YLS Representative:

Susan B, Anderson—Birmingham
Staff Liaison:

Keith B. Narman—Montgomery

Indigent Delense Commitied
Chairperson:

Dennis N. Balske—Montgomery
Vice Chairperson:

Rick Harris—Montgumery
Members;

Nancy 5. Martin—Birmingham

E. Hampton Brown—Birmingham

lames Moftat—Athens

William R, Blanchard, |r—

Montgomery

Leslie B. Adams—Birmingham

LaBella Alvis—Birmingham

scott K, Hedeen—Daothan

William |, Utsey—Butler

Jlohn R, Hollingsworth—Enlerprise

Beverly Paschal—Cullman

Robert H. Turner—Marion
Board of Bar Commissioners Liaison:

Drayton N. James—Birmingham
YLS Representative:

William O, Walton, Hl—Opelika
Staff Liaison:

Keith B. Norman—Montgomery

insurance Programs Committee
Chairperson:

Cooper C, Thurber—Mobile
¥ice Chairperson:

James R, Seale—Monigomery
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Members:
Stanley D, Bynum-—Birmingham
Rick Williams—Maontgomoery
Henry Henzel—Birmingham
Fred Sington, Jr—Cadsden
George R. Copeland, fr—Maobile

Charles H, Maoses, lll—Birmingham

|. Bentley Owens, Hl—Birmingham
Karon Q. Bowtdre—Birmingham
Cheryl Price—Mantgomery

Mac B. Greaves—Birmingham
Marion F. Walker—Birmingham
Robert T. Wilson, Jr—lasper

Board of Bar Commissioners Liaison:

Phillip E. Adams, JIr—0Opelika
YLS Representative:
Stephen A, Rowe—Birmingham
Staff Liaisons:
Reginald T, Hamner--pMaontgomery
Keith B, Normiun—Montgomery

David A. Bagwell—Mobile
Ben 4. Harris, jr—Mobile
Clifford W, Cleveland—Prattville

Chairperson:
Fred ). MoCallwm, Jr—=Birmingham
¥ice Chairperson:
Laura Crum—Montgomery
Moembers:
Alicia Jo Reese—Daleville
Truman Habbs, [r—Monlgomery
larred O, Taylor, [1—Birmingham
Alston Keith—Selma
lim R. Ippolito, Jr—Montgomery
Brian Keith Copeland—Gadsden
Chriss H. Doss—Birmingham
Scotty Colson—Blrmingham
Russelle Louis Hubbard
Birmingham
[ Kns Lowry—Birmingham
Robert E. Lusk, Jr—Monigomery
Charles R, Godwin—Almaore

Board of Bar Commissionees Liaison:

Victar H. Lott, lt—Maobile
YLS Representative:

Michael §, Jackson—Montgomery
Staff Liaison:

Keith B, Norman-——Montgomery

Chairperson:
Glenda G. Cochran—Birmingham
Vice Chairperson:
Lisa Huggins—Birmingham
Members:
A, Allen Ramsey—3irmingham
Huel M. Love, Sr—Talladega
Charles M. Kelly—Geneva
Robert C, Dillon—Anniston
George K. Williams—Huntsville
C, Paul Davis—Birmingham
T. Dwight Sloan—Birminghain
M. Clay Alspaugh—Birmingham
Charles G. Reynalds, Ji—Lanen
loho B Qliver, I1—Dadeville
. Keith Givens—Daothan
james ), Thompson, Jf—
Birmingham

Board of Bar Commissioners Liaison:

Ollie L. Blan, {r—Hirmingham
YLS Representative:
Frederick T. Kuykendall, lll—
Birmingham
Stafi Liaison:
J. Anthony McLain—Montgomery

Chairperson:
Anthony L. Cicio—Birmingham
Vice Chairperson:
|. Mark White—Birmingham
Members:
James B, Kierce, Jr—Bessemer
J. Richard Hynds—Birmingham
C. MacLeod Fuller—Maobile
Joe E. Cook—Birmingham
Sandra K. Meadows—Mohile
William R, Lauten—Mahile
Charlie Anderson—Montgomery
ferry L. Butts—Elba
Gerald R, Paulk—Scottshora
James M, Barnes, r—Marion
James Michael Perrv—Browton
james 0. Smith—Tuscaloosa
Mark E, Fuller—Enterprise

Board of Bar Commissioners Liaison:

James S, Lioyd—Birmingham
YLS Represeolative:
0. Taylor Flowers—Daothan

Staff Liaison:
Margarel Lacey—Montgomery

Chairperson:
I. Michael Wiltiams, Sr—Auburm
Vice Chairpersan:
Damel E. Morris—Anniston
Members:
William D. Owings—Centreville
Manon Bverette Wynne, Jr—
Fairhope
loel W Ramsey—Dothan
Margarel Harris Dabbs—Jjasper
Winfred N, Watson—Fort Payne
Jue C, Cassady, [r—Enterprise
Thamas G, Groaves, Jr—Mobile
Rebecea Lou Green—Red Bay
Douglas Metlvy—Tuscaloosa
William S Poole, Jr—Demapolis
fames E. Williams—Maontgomery
Blake A, Green—Wetumpka
Robert L. Gonce—Florence
jack Andrew Caddell, Jr—Decatur
David P Shepherd—Faithope
Everett A, Price, Jr—Brewton
Cecil M. Tipton, Jr—Opeliks
Board of Bar Commissioners Liaison:
Michael W. Landers—Sylacauga
Stalf Liaison:
Keith B, Norman—ionigomery
Secrelary, Lawyer Referral Service:
oy Meiminger—Monlgomery

Chairperson:
James T Sasser-~Mantgomery
Vice Chairperson:
Alyce Manley Spruell—luscaloosa
Members;
W. Clark Watson—Birmingham
Fdwin K. Livingston—Montgomery
E. Hamilton Wilson, Jr—
Mantgomery
John [, Cottle—Tallassee
Rick Roberts—Washington, DC.
Michael O Waters—Manlgomery
Lanny S Vines—Birmingham
H, Thomas Heflin, Jr—=Tuscumbia
k. Joel Laird, jr—Annision
Charles D. Langford—Montgomery
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0. Deleal Wininger, Jr—
Birmingham

Patrick 1. Tate—Fort Payne

Robert Q. Robison—Newton

Lenora W Pate—Birmingham

Robert E. Cooper—Birmingham
Board of Bar Commissioners Liaison:

Richard H. Gill—Montgomery
Staff Liaisom

Keith B, Narman—Maontgomery

Chairpersom:
Loring S jones, [ll—Vestavia Hills
Vice Chairperson:
W, H. Albriton, IV—Andalusia
Members:
Paula I, Coba—Anniston
Wilbar J, Hust, Ir—=Tuscaloosa
John 8 Thrower, |r—Opelika
Susan Toggle Moguin—Huntsville
Thomas M. DiGiullan—Decatut
H. Thoemas Heflin, |r—Tuscumbia
Marona Posey—Birmingham
Ann MocMahan—Birmingham
Edward F. Morgan—Tluscaloosa
I. Timothy Smith—Birmingham
Banks T. Smith—Dathan
Board of Bar Commissioners Liaison:
George Higgimbotham—Bessemer
YLS Representative:
Kirk Davenpart—Anniston
Staff Liaison:
Keith B, Noman—Montgomery

Chairperson:
Wilhham C. Tucker, Ir— Birmingham
Vice Chairperson:
Wiltiam Guy Stevens—Mantgomery
Members:
Robert C. Gamimons—|Huntsville
A. Neil Hudpens—Mobile
wWilliam B, Woodward, |r—
Columbia, 5C
ira DeMant—Monigomery
Thomas E, Snoddy—Double
Springs
Frank Williams, Jr—Cullman
Milchell £ Gavin—Alexander City
John W, Grimes—Birmingham
Robert D. Carlee—Anniston

Terry F. Moorer—Fort Rucker

Lee €. Bains—Bessemer

lames F. Walsh—Birmingham

Michael 5, Speakman—Maxwell

AFH

I. Donald Banks—Mobile

Miles Hulfstutler—Birmingham

Glibernt Mobley—Birmingham

Tom Jones—Auburn

Rabert B Barclift—Binmingham
Board of Commissioners Liaison:

Robert M. Hill, lr—Florence

Staff Liaisons:
Robert W, Norris—Montgomety

Reginaid 1. Hamner—Montgomery

Chairperson:
Lewis W, Page, Jr—Birmingham
Vice Chairperson:
James A, Yance—Maobile
Membeors:
William 1. Hill, ll—=Meantgomery
Oliver P Head—Columbiana
Evelyn Mauldin—Sheffield
Jeri Blankenship—Huntsville
William B. Hairston, Hl—
Birmingham
William H, Mills—Birmingham
Richard Garrett—Montgomery
Morman E, Waldrop, lr—Muobile
I William Rase, Ir—Birmingham
Benjamin 8. Spratling, 11—
Birmingham
Charles D. Stewart—Birmingham
Reo Kirkland, Jn—Brewton
Robert £, Patterson—Huntsville
Tim Riley—Albentville

Board of Bar Commissioners Liaison:

John F. Proctor—5cottshoro
YLS Representative:
Laura Crum—Monigomery
Staff Liaisons:
Alex W, Jackson—Montgomery
J. Antheny Mclain—Montgomery

Chairperson:
Ed Gentle—Birmingham
Vice Chairperson:
Robert . Sasser—Montgomery

Members;

E.L. Colebeck—Florence
Douglas Key—Birmingham
Reuben W, Cook—luscaloosa
Thomas M. Semmes—Anniston
Michael C, Quillen—Birmingham
Margan Weeks—Scotlshoro
Robert Anthony Cothren—
Birmingham
Jack Wayne Morgan—Mobile
Craig & Pittman—~Mohile
Clalre A. Black—Tuscaloosa
James A, Philips—Mabile
Richard C, Dean, Jr—=Montgomery
Beverlye N, Pollard—Auburn
James A, Tucker, Jr—Jackson

Board of Bar Commissioners Liaison:

Thomas Coleman—Birmingham

YLS Representative;

Amy A, Slavden—Huntsville

Staff Liaisom

Keith B, Norman—Montgomery

Chairperson:

William H. Hardia, Jr—Mohile

Vice Chairperson:

Tyrone C, Means—Muobile

Members:

Byron Lassiter—Falrhope
Kirtley Brown—Marian

Neil C. Johnston—Maobile
Mary lynn Bronner—Montgomery
Larey L. Sims—Maohile

Alan L. King—8B8irmingham

I, Thomas Ryan, Ir—Huntsville
Marion E. Wynne, |r—Fairhope
John L. Cole—Birmingham
Clement |. Cartron—Huntsville
Walter Andrews—Birmingham
Ous R. Burton, Jr—Talladega
IL.E. Janecky—Mabile

Board of Bar Commissioners Liaison:

Jerry Lo Thormton—Hayneville

YLS Representative:

Stephen W, Shaw--Birmingham

Staff Liaison:

Keith B. Norman—Montigoemery

Michael K. Wisner—Huntsville
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Chairperson:

David M, Wooldridge—Birmingham
Members:

Bruce Ely—Tuscaloosa

Roy | Crawlord—Birmingham

Chairperson:
I Michael Conaway—Dothan
Vice Chairperson:
C. Terrell Wynn, Jr—Birmingham
Chairperson Emetitus:
Val L. McGee—Qzark
Members:
Charles |. Fleming—Mahile
Gregory | McKay—Birmingham
John Richard Carrlgan-
Hirmingham
walter |, Price, J—Huntsville
Carolyn B. Nelson—Birmungham
Jane C. Little—Birmingham
Clarence M. Small, Ir—Birmingham
Caroline Wells Hinds—Maobile
Albert £, Byrne—Daothan
Susan Barber—Birmingham
Gloria Bahakel—Birmingham
Board of Commissioners Liaison:
Broox 6. Holmes—Maobile
YLS Represenlative:
Lrnest F, Woodson, Jr—Mobile
Staff Liaison:
Keith B, Narman—Muonigomery

Chairperson;
W, Harold Albatton, [Il-Andilusia
Members:
William D. Scruggs, Jr—Farl Payne
Gary €, Huckaby—Huntsville
Staiff Liaison:
Reginald T. Hamner—Montgomery

Chairperson:
M, Dale Marsh—Enterprise
Vice Chairperson:
James W Porter, [1—8irmingham
Subcommiltees:
North Alabama

L. Bruce Ables—Huntsville

5.A. Watson, Jr—=Huntsville

lohn E. Higginbotham—Florence

Braxton A. Ashe—Tuscumbia
North Central Alabama:

David D. Shelby—Birmingham

Milton E. Barker, Ir—Birmingham

Betty C. Love—Talladega

john M. Gaiese—Birmingham
Middle Alabama:

Ralph Michael Raiford—Phenix

City

Gregory O, Griflin—Monigomery

Michael A, Bownes—Montgomery

tynn Robertson Jackson—Clayton
South Alabama:;

James H. Griggs—Mobile

Michael jack Harbin—Prichard

B. Vaughan Drinkard—Mabile

Board of Bar Commissioners Liaison:

Ruius R, Smith, Jr—Daothan
YLS Representative:

Robert R, Baugh—Birmingham
Staii Liaisons:

Robert W, Norris—Maontgomery

Alex W, Jackson—Montgomery

Chairperson:
Rodney A, Max—Birmingham
Vice Chairperson:
. Noah Funderburg—Tuscaloosa
Members:
Robert R, Roper—Mobile
William R. willard-—Gadsden
E. Terry Brown—Montgomery
Linda A. Friedman—Birmingham
Curtis W Jones—Rimmingham
jerrifee B Sutherlin—Hunlsville
John P Scott, Je—Birmingham
I Patrick Logan—Blrmingham
Lynda Flynt—Montgomery
John L. Quinn—Birmingham
Gregory S, Cusimano—Gadsden
Rohert W, Bradiord, Jr—
Montgomery
Larry M, Smith—Florence
C, Delaine Mountain—Tuscaloosa
David Cherniak—Mabile
John Keith Warren—Ashland
Mary E. Murchison—Foley
Annette C, Dodd—Birmingham

Hoard of Bar Commissioners Liaisom:

Walter P Crownover—Tuscaloosa
YLS Representative:

John Terrell McElheny—Birmingham
Staff Liaison:

keith 8, Norman—Monigomery

preiiate ot

Chairperson:
Bert 5. Nettles—Birmingham

Vice Chairperson:
).L. Chestnut—>Selma

Moembers:
loe Phelps—Montgomery
atrick W, Richardson—Huntsville
lohn V. Denson, [1—Opelika
W Michael Atchison—Birnmingham
jere L. Beasley—Moantgomery
Robert D, Segall—Montgomery
Michael . Waters—Monlgomery
William C, Carn, lll—Dothan
Larry H. Keener—Gadsden
L. Vastine Stabler, Jr—Birmingham
L. Burton Barnes, (l—Birmingham
Warren B. Lighttool—Bimingham
Fournier ). Gale, lll—Birmingham
Mavid M. Enslen—Fayens
William M. Bowen, |r.

Montgomery

lohn Saxon—Birmingham
Kenneth Ingram—mMantgomery
Hugh mMaddox—Monigomery
Inge P lohnson—Tuscumbia

Board of Bar Commissioners Liaison:
John A, Owens—Tuscaloosa

Staff Liaison:
Keith B. Norman—AMontgomery

Chairperson:
Robert L. Potts—Tuscalocsa
Vice Chairperson:
David A. Rains—Fort Payne
Members:
Clark 2 Fine—Birmingham
Mary Beth Mantiply—Maobile
Samuel H, Monk, {l—Anniston
Joe H. Calvin, lH—Birmingham
Fdward B. Parker, ll—Manigomery
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Hugh Maddox—Montgomery

Aubrey Ford, Jr—Tuskegee

WO, Kirk, Ir—Carrollton

William T. Coplin, Ir—Demopolis

J. Mark White—Birmingham

Deonald H. Patterson—Flarence

Hardie B. Kimbrough—Grove Hill

C. Lynwood Smith—Huntsville

William Jackson—Birmingham
Board of Bar Commissioners Liaison:

Lynn Robertson Jackson—Clayton
YLS Representative:

A. Lester Hayes, lll—Monlgomery
Staff Liaison:

Reginald T. Hamner—Montgomery

Chairperson;
Thomas N, Carruthers, Jr—
Birmingham
Members:
Nathaniel Hansford—Tuscaloosa
Parharm H. Williams, Jr—
Birmingham
Charles D, Cole—Birmingham
Charles W. Camble—Tuscaloosa
Sam C. Pointer, Jr—Birmingham
Fournier |. Gale, H—Birmingham
Vanzetta P. McPherson—
Monlgomery
David A, Bagwell—Maobile
C, Llynwood Smith, Ir—Huntsville

Board of Bar Commissioners Liaison:

J. Mason Davis—Birmingham
YLS Representative:

N. Gunter Guy—Montgomery
Staff Liaison:

kelth B, Marman—Montgomery

Chairperson:
Chris 5. Christ—Birmingham
Vice Chairperson:
Michael L. Odom—Montgomery
Members:
Frank 8 James, lllTuscaloosa
Carney H. Dobbs—Birmingham
Walter Franklin McArdle—Maobile
H. Coleman Burton—Huntsville
Timothy H. Nunnally—Florence
James E. Cox—Auburn
Charles C. Elliott—Birmingham
David R. Peeler—Mobhile

Donald G, Tipper—Florence

Margaret L. Lathum—Birmingham

Waller G. Bridges—Bessemer

Elizabeth A, Champlin—

Birmingham

Jacquelyn Shaia—Birmingham

Cynthia H. Umstead—Birmingham
Roard of Bar Commissioners Liaison;

Michael L. Edwards—Birmingham
YLS Representative:

Charles L. Anderson—Maonigomery
Staff Liaison:

Keith B, Norman—Montgomery

Chairperson:

Bruce P, Ely—Tuscaloosa
Members:

Gilbert E. Johnston, Jr—

Birmingham

Roland NMachman, [r—Monigomery

F. Cutter Hughes, [r—Huntsville

Ecdward S. Sledge, lll—Maobile
Board of Bar Commissioners Liaison;

Charles M. Crook—Montgomery
Staff Liaison:

Keith B. Morman—Muontgomery

Chairperson:
Willilam B. Malrston, jr—
Birmingham
Vice Chairperson:
Harold Albritton—Andalusia
Members:
Charles R, Mixaon, Jr—Mobile
Oakley W, Melton, |r—
Maonigomery
Walter R, Byars—Monigomery
William D. Scruggs, Jr—Fort Payne
Lynn R. Jackson—Clayton
Ben H. Harris, Ir—Mobile
Howard A, Green—Dothan
Morris Dees—Montgomery
M. Clay Alspaugh—Birmingham
Gary €. Huckaby—Hunisville
Ex-Officio:
Alva C. Caine—Birmingham
John B. Scott, Jr—Monlgomery
Board of Bar Commissioners Liaison:
James R. Seale—Mantgomery

YLS Representative
Rebecca Shows Bryan—
Maontgomery
Staff Liaisons:
Reginald T. Hamner—Montgomery
Keith B. Norman—Montgomery

Chairperson:
Gregy B, Everelt—Montgomery
Members:
Lant B, Davis—Birmingham
James C, Wilson, Jr—Birmingham
foe W, Campbell—Huntsville
Jay D. Williams, Jr—Pensacola, FL
L. Virginia McCorkle—Birmingham
Dewey H. Jones, Ill—Birmingham
A, Neil Hudgens—Maohile
W, Stancil Starmes—Birmingham
D, Leon Ashiord—RBirmingham
John Thomas Mooresmith—Mobile
Stafi Liaison;
Keith B, Morman—Monlgomery

Chairperson:
Jack Drake—Tuscaloosa
Vice Chairperson;
Hollinger F. Barnard—Birmingham
Members;
James V. Roberts, Jr--Maobile
lacqueline M. McConaha—Mobile
Inger M. Sjastrom—Birmingham
J. Ronald Bovd—Birmingham
John E. Ot—Birmingham
Thomas H. Figures—Mobhile
Mary W, Burge—Birmingham
Ernestine Sapp—Tuskegee
Mary Ann Stackhouse—Gadsden
Lee C, Bradley, Ir—Birmingham
Michael Miskowiec—Dothan
Marcel Black—Tuscumbia
Frank Angarala—Huntsville
lynne B. Kitchens—Maontgomery
Woody Sanderson—Huntsville
Patrick W. Richardson—Huntsville
Patrick H. Graves, r—Huntsville
Richard M. Meadows—Mantgomery
Cary L. lester—Florence
Floyt Elliott, Jr—Jasper
Alloia Jo Reese—Daleville
Maria Wells—Andalusia
Cecil M. Tipton, Jr—Opelika
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Board of Bar Commissioners Liaison:
Don R. White—Moulton

YLS Representative:
Frank B, Potts—Florence

Staffl Liaison:
Keith B. Norman—Monigomery

Chairperson:
Maury D. Smith—Montgomery
Vice Chairperson:
G, Sape lyons—Mobhile
Members:
Robert M. Hill, Jr—Florence
Fred D. Gray—Tuskegee
I. Lister Hubbard—Montgomery
judith 8. Crittenden—Birmingham
Charles B, Arendall—Maobile
Thomas N, Carruthers—
Birmingham
William H. Albritten, HHl—<Andalusia
Robert E. Steiner, lll—-Montgomery
Jack Floyd—Gadsden
W. Wheeler Smith—Birmingham
Gomdon Thames—Montgomery
Robert Spence—Tuscaloosa
Davis Carr—Mohile
Ex Officio:
John A, Caddell—Decatur
Board of Bar Commissioners Liaison:
Oliver P Head—Columbiana
YLS Representative:
lames T, Sasser—Maontgomery
Staff Liaison:
keith B. Norman—Montgomery

Chairpersom:
L. Drew Redden—Birmingham
Vice Chairperson:
Robert P Denniston—Maobile
Reporter:
Charles . Cole—Birmingham
Members:
David R, Boyd—Montgomery
James €. Barton, Sr—Birmingham
Richard F, Ogle—Birmingham
Caral Sue Nelson—Birmingham
David Bapgwell—-Mobile
Dexter C. Hobbs—Montgomery
John N, Bryan, Jr—Birmingham
Norborme C, Slone, |r—Bay
Minette

James K. Baker—Birmingham

lames R, Sturdivart—Huntsville

Fred D. Gray—Tuskegee

John David Snodgrass—Huntsville

Cakley W. Melton, Jr—

Montgomery

Belle H. Stoddard—Birmingham

Delores R. Bayd—Montgomery

Michael A. Figures—Mohile

C. Neal Pope—Phenix City

lames L. Klinefelter—Anniston

L.E, Gosa—Vernon

julian D, Butler—Huntsville
Board of Bar Commissioners Liaison:

Richard 5. Manley—Demaopolis

Staff Liaison:
Keith B. Norman—Montgomery

Chairperson;
Orrin K. Ames, lll—Maohile
Vice Chairperson:
Bruce |. McKee—Birmingham
Members:
Gary E. Davis—Centre
Delores R. Boyd—Montgomery
Patricia A, Davis—Mabile
Harry Cole—Montgomery
John G. Harrell—Birmingham
Carole C. Smitherman—
Birmingham
William C. Knight, Jr.—Birmingham
Board of Bar Commissioners Liaison:
Francis Hare, [r—Birmingham
YLS Representative:
Duane A, Wilson—Tuscaloosa
Staff Liaison:
Reginald T. Hamner—Monigomery

lask Force an Professionall
Chairperson:
Henry C. Chappell, Jr—
Montgomery
Vice Chairperson:
P Richard Hartley—Greenville
Members;
Edwin ). Curran, Jr—Maobile
). Mason Davis, Jr—Birmingham
Mathaniel Hansford—Tuscaloosa
]()mph F, lohnston—Birmingham

Richard M. Jordan—Montgomery
M. Dale Marsh—Enterprise
H. Dwight Mclnish—Dathan
Edmon H. McKinley—Thomasville
Robert T. Meadows, HI1—-Opelika
lon H. Moores—Decatur
Yetta G, Samford, Jr—Opelika
Winfred N. Watsan—Fort Payne
Parham Williams—Birmingham
Hugh Maddox—Montgomery
William A, Robinson—8irmingham
Susan Leach—Mobile
Carol Sue Nelson—Birmingham
Milton C, Davis—Tuskegee
Cunter Guy—Maontgomery
Board of Bar Commissioners Liaison:
Gorman R, Jones, Ir—Sheffield
¥LS Representative:
1. Thomas Hellin, Jr—Tuscumbia
Staff Liaisons:
Keith B. Norman—Montgomery
Reginald T. Hamner—Montgamery

Chairperson:
Charles |. Fleming—Mabile
Vice Chairperson:
R. Emmett Poundstone, 1]l—
Montgomery
Members:
Joanne E. Boyd—Birmingham
Beverly Ann Lipton—Montgomery
Edwin E. Humphreys—Birmingham
Lee B. Osbom—FHorence
Robert F. Tweedy—Decatur
atricia E. Shaner—Monigomery
Sue E. Williamson—Birmingham
Anthony A, Joseph—Birmingham
Debra B Hackett—Monlgomery
|. Henry Nichols, ill=Qzark
Bill Wynn—Birmingham
R. Marcus Givhan—Montgomery
Spencer T, Bachus, ll—Birmingham
Thomas H. Boggs, Ir—Demaopolis
James Michael Perry—Brewiton
Board of 8ar Commissioners Liaison:
James R, Bowles—Tallassee
YLS Representative:
Robert ), Russell, jr—Montgomery
Staff Liaison:

Keith B, Norman—Monlgomery
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1989 Annual Meeting Highlights

Phoiographs by Alex jackson and Margaret Lacey
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Consultant’s Corner

The following is a review of and com-
mentary on an office automation issue
that has current importance to the legal
community, prepared by the office auto-
mation consultant to the state bar, Paul
Bornstein, whose views are nol neces-
sarily those of the state bar.

This is the twelfth article in our “Con-
sultant’s Corner” series. We would like
to hear from you, both in critique of the
article written and suggestions of topics
for future articles,

Looking back

As we begin our fourth year of writing
this column | will reflect an some of the
significant teohnological advances that
have occurred [n this relatively short time
span, They include PC architecture, Net-
work architecture and Wordperfect.

PC architecture

PC architecture has stabilized for the
past three years and is likely to remain
stabilized on 286 AT CPUs for the next
two or three years, | do think that Unix
will eventually replace it as the standard,
even in the legal industry, but not for
several years yel. By the way, for anything
to remain in vogue for five or more years
in this business is just aboul dynastic.

For the first time markel forces are driv-
ing product development. Consumers (I
hate the term "users”) have finally
learned 10 “just say no’=no o overpower-
ing CPUs they just do not need, no to ad-
vanced systems that purport to fix
something that is not broken yet.

Network architecture

Network software, Irom a few vendors
at least, finally works. Na, you still can-
not connect five work stations to an X7
node and expect o do legal word pro-
cessing, but you can do it on a
reasonably priced file server with several
megs of main memory. True, a decently
configured file server costs more than a
good stand-alone PC, Equally true, you
can now install responsive netwuork
clusters for $6,000 to $8,000 per work
station, down significantly from the

Bornstein

$8,000 10 $10,000 price tag of a couple
of years ago.

Mot surprisingly, most vendors these
days are offering networked versions of
their legal products, be they word pro-

cessing, time and billings, docket con-
trol, conflict resolution cr case manage-
ment. Fqually gratifying, most of these
network systems work! A word of cau-
tion, however—word processing is the
masl CPU-dominant task on a PC, Be
cautious about trying to do toa much at
3 p.m. on Friday.

Wordperfect

Wordperfect has come of age in the
legal marketplace. It is the dominant fac-
tor and is likely to conlinue its
dominance as long as Microsoft con-
tinues to be financially strong and
well-managed.

Astde from the fact that it is the premier
legal-specific product on the market, it
has spawned a family of complementary
vendors, These independents, recogniz-
ing a winner when they see one, and tak-
ing advantage of Wordperfect's macro
capability, have developed an array of an-
cillary programs,

These programs, while actually
operating in a Wordperfect mode,
replicate programs heretofore writlen in
a data processing mode, Now you can
do billing, conflict checking, docketing
and case management without ever lpav-
ing Wordperiect or having to learn the
mysteries of data processing programs.

True, these word processing macro-
based data management programs are
only designed for small practices
{typically one to three timekeepers), but
these are precisely the practitioners who
can benefit most from using them, Final-
ly, pound for pound, these pseudo-data
processing programs are significantly less
expensive than their pure data process-
ing counterparts. |
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Request W

Avg. cost/
L] L Firm Size* Duration** Fee lawyer
1 1 day § 50000 $50000
or Consulting Services [ " 1 i
a-5 § days $1.50000  $313.00
67 4 days $200000 $30700

810 5days 3250000 827700

] a
Oftice Automation
*Number of lawyers only (excluding of counsel)

**Duration refers o the planned on-premise time
and does not inclede lme spent by the consultant

®
i his own office while prepanng documentation
onsulting Frogram

REQUEST FOR CONSULTING SERVICES

OFFICE AUTOMATION CONSULTING PROGRAM
Sponsored by Alabama State Bar
THE FIRM

Firm name
Address
City Zip telephone #
Contact person title
Number of lawyers paralegals ______ secretaries others
Offices in other cities?

ITS PRACTICE
Practice Areas !%)

Litigation S Maritime e Corporate
Real Estate e Collections ) Estate Planning
Labor — Tax s Banking

Number of matters presently open

Number of clients handled annually
How often do you bill?

Number of matters handled annually

EQUIPMENT :

Word processing equipment (i any)

Data processing equipment (if any)
Dictation equipment (if arny)
Copy equipment {f any)
Telephone equipment

PROGRAM

% of emphasis desired Admin, WP Needs DP Needs
Audit Analysis — —— Analysis

Preferred time (1) W/E (2) WIE

Mail this request for service to the Alabama State Bar for scheduling. Send to the attention of Margaret Boone, executive
assistant, Alabama State Bar, PO, Box 671, Montgomery, Alabama 36101,
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Disciplinary Report

Reinstatement

® Birmingham lawyer Leonard Kenneth Moore was rein-
stated 1o the practice of law effective June 1, 1989, [Pet No,
H9-011]

Suspensions

® On May 24, 1989, the Supreme Court of the State of
Alabama entered an order suspending Sallie M. McCannell
from the practice of law for non-compliance with the manda-
tory continuing legal education requirements of the Alabama
State Bar with an effective date of said suspension to be April
[, 1989, [CLE No, 88-74)

® On May 31, 1989, the Supreme Courl of the State of
Alabama entered an order suspending Kenneth H. Millican
from the practice of law for non-compliance with the manda-
tory continuing legal education requirements of the Alabama
State Bar with an effective date of said suspension to be April
1, 1989, [CLE No. B8-37]

® By arder of the Supreme Court of Alabama, Huntsyille
lawyer Dan Moran was suspended from the practice of law
tor a period of 91 days, effective June 15, 1989. Maran'’s suspen-
sion is based upon his conviction before the Disciplinary Board
of the Alabama State Bar of unethical conduct. In two separate
cases, Moran was found to be guilty of engaging in illegal con-
duct involving moral turpitude, dishonesty, fraud, deceit, mis-
representation ar willful misconduct; willfully neglecting a
legal matter entrusted to him and failing to seek the lawiul ob-
jectives of his client; and that he prejudiced or damaged his
client during the course of the professional relationship. (n the
second case, Moran again was found guilty of each of the
above-stated ethical violations, and in addition thereto, was
found ta have misappropriated the funds of a client entrusted
to him in that he failed to deposit said funds in an insured
trust account and, further, failed 1o timely pay these monies
of the client, upon receipt thereol, to the client, |[ASB Nos,
B6-20 and B7-47|

® Sylacauga lawyer William Kenneth Rogers, Ir., was sus-
pended from the practice of law for a period of 90 days, effec-
tive June 2, 1989, by order of the Supreme Court of Alabama.
Said suspension was based upon Rogers’ being found guilty
by the Disciplinary Board of the Alabama State Bar of various
ethics violations, Specifically, Rogers was found to have been
guilty of engaging in conduct involving dishonesty, fraud,
deceit or misrepresentation or willful misconduct; of engag-
ing in conduct that adversely reflects on his fitness to practice
law; of accepting employment wherein his professional judg-
ment on behall of his client would be o reasonably might have
been affected by his own linancial, business, property or per-
sonal interest; and, of entering into a business transaction with
a client where he had dilfering interests therein, without con-
sent of the client after full disclosure, JASB Mo, 88.33]
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Public Censures

® On May 19, 1989, Anniston lawyer James A, Mitchell
was censured for unprofessional conduct, in violation of four
Disciplinary Rules of the Code of Professional Responsibility.
Mitchell accepted employment, an attorney’s fee and courl
costs from a chient to file two suits on behalf of & client in small
claims court. Mitchell, nonetheless, neglected the matters and
failed to file suit for approximately 11 months, at which point
neither defendant could be located at the addresses that had
been provided 1o Mitchell by his client at the lime of employ-
menl. [ASB No. 87-582]

® On May 19, 1989, Huntsville lawyer William R, Self,
11, was censured for having willfully neglected a legal matter
entrusted to him, in violation of the Code of Professional Re-
spansibility of the Alabama State Bar. Self was hired and ac-
cepted a $500 retainer 10 defend a client in 4 DU! case, bul
thereafter failed 1o contact the client about the matter, despite
numerous efforts by the client to contact him and numerous
messages left at his office by the client, Before the trial date
in the DU case, the client dismissed Self, and recuested that
he refund the full $500 retainer paid, but Self did not refund
any portion of the pre-paid retainer fee, [ASB No, B8-256)

& On May 149, 1989, Huntsville lawyer William R. Self,
IE, was censured for having engaged i conduct adversely re-
flecting on his fithess 1o practice law, having williully neglected
a legal matter entrusted 1o him, and having intentionally failed
to carry out a contract of employment entered into with a
client. Self was retained and paid a $500 retainer fee o repre-
sent a client whao had received a motor vehicle citation on Red-
stone Arsenal. Self appeared in court at the first setting of the
case in September 1987 and requested a 30-day continuance,
which was granted. He failed to appear at the nexi setting in
October 1987, and the court granted his elient another 30-day
continuance. Thereaflter, Self did not contact the client about
the matter, and failed or refused to respond to numeraus mes-
sages from the client requesting that he contact her and de-
liver her file to her. In December 1987 the client had to repre-
sent herself in court withoul assistance of counsel, [ASB No.
88-401]

® On May 19, 1989, Huntsville lawyer William R. Seli,
I, was censured for willfully neglecting a legal matter entrusted
to him and failing to carry oul a contract of employment
entered into with a client for professional services, in viola-
tion of the Code of Professional Responsibifity, Upon receipl
ol one-hall of a tetainer to represent a client in a divorce ac-
tion, Self promised the client that he would immediately write
to the attorney for the client's wife, A week later, the ¢lien
received a letter from the wife's attorney inguining as to why
said attorney had not received a response from Self, After twao
weeks of unsuccessful attempts 10 meet and/or talk with Seli,
the client informed Self’s secretary that he no longer desired
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the services of Sell and requested a re-
fund of the retainer. Seli never contacted
the client nor did he refund the retainer,
[ASB No. 88-343]

® On Friday, May 19, 1989, Hunts-
ville attorney William Self, 11, was public-
ly censured by the Alabama State Bar for
violation of Disciplinary Rules 6-101(A),
Z1I00A)NN(2) and (3), and 9-102(AN2), Self
was found to have willfully and intention-
ally neglected a legal matter entrusted 1o
him, to have failed to carry out a contract
of employment with his client and to
have, by his neglect, prejudiced or dam-
aged his client. Additionally, it was de-
termined that Self had, in violation of bar
rules, withdrawn and applied to his own
use funds belonging in part 1o the client
and in panl potentially 1o the lawyer
while a dispute existed regarding the
possession of the funds. [ASB No, §8-
295]

Private Reprimands
® On May 19, 1989, a lawyer was
privately reprimanded for having violated

DR 11102(A)4), DR 1-102(A)6), DR
7102(A)N7) and DR Z102(BXY). The lawyer
represented a client wnoe had been
charged in municipal court with driving
under the influence of alcohal. The client
informed the lawyer that he had given a
fraudulent name to the arresting police
officer, but the lawyer, nonetheless, ap-
peared with the client in municipal court
as his attorney, and allowed the client to
plead guilty to the chage under the
traudulent name. The lawyer did not
withdraw, despite his knowledge that the
client intended to perpetrate a iraud
upon the court, and he did not instruct
the client to rectify the fraud. [ASB Na.
87.314]

® On May 19, 1989, a lawyer was
privately reprimanded for having en-
gaged in conduct prejudiclal 1o the ad-
ministration of justice, in violation of DR
102(A)N5), The lawyer appeared in open
courl under the influence of alcohol,
whiie representing the defendant in a
capital murder case. The trial judge held
the lawyer in contempt and had him

jailed until the next day. [ASB No.
86-678)

® On May 19, 1989, an Alabama
lawyer was privately reprimanded for en-
gaging in conduct that advermely re-
flected on his fitness o practice law, The
lawyer, when questioned by J client as
o a matter which the lawyer had hand-
led, wrote the client stating, “The only
mistake | have macde 1s accepting a senile
old tool like you for a client” [ASB No.,
86-419]

® On May 19, 1989, an Alabama
lawyer received a private reprmand for
{nling to refund promptly any part of a
fee paid in advance that had not been
carned upon the attorney's withdrawal
from employment, The lawyer had re-
ceived prepayment of an executor's fee
alter naming himself as executor in a will
drafted by the lawyer for the client, Fol-
lowing a dispute over the matter, the
client filed a grievance against he lawyer,
Only then did the lawyer refund the
uneamed executor’s fee to the client,
{ASB No, 86-419) a

ATTENTION ATTORNEYS

In the Circuit Courl of the Tenth Judicial Circuit
Bessemer Division
in Equity

Administrative Order 89-1

In all domestic relations cases, effective October
1, 1989, all motions for temporary relief (i.e., mo-
tions for temparary custody, motions for use and
possession of the homeplace and personal proper-
ty) shall be submitted upon affidavit of the movant.
The motion and all affidavits shall be served upon
the opposing parties who shall be granted five days
from the date of service to submit affidavits in op-
position. Thereupon, the motion shall be ruled upon
by the court without a hearing unless the court deter-
mines that a hearing ts necessary.

Done and ordered this the 7th day of July 1989.

—Roger Halcomb, Circuit Judge

The Alabama Lawyer

NOW YOU CAN HAVE IMMEDIATE ACCESS TO

LEGAL INVESTIGATORS

THROUGHOUT THE UNITED STATES

BIRMINGHAM
*DOTHAN
*HUNTSVILLE
*MOBILE
*MONTGOMERY

*MEMBER N.A.L.L
The National Association
of Legal Investigators
QUALITY PROFESSIONAL SERVICE

942-7552
793-1288

539-7761
343-3310
834-7300
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Memorials

Ernest Minge Bailey—Fairhope
Admitted: 1951
Died: July 4, 1989

Eugene Ballard, Jr—=Montgomery
Admitted: 1933
Died: May 11, 1989

Jerry Lee Biddix—Birmingham
Admitted: 1987
Died: February 23, 1989

Jloseph Crowell Camp—Linden
Admitted: 1937
Died: June 19, 1989

Phillip Dale Corley—Birmingham
Admitted; 1966
Died: July 12, 1989

Thaddeus Jones Davis, Jr—Marion
Admitted: 1949
Died: March 30, 1989

Horace Livingston Flurry—Montgomery
Admitted: 1932
Died: March 29, 1989

James Walter Henson—Haoaver
Admitted: 1979
Died: February 13, 1989

William Ernest Hollingsworth, Jr—
Talladega

Admitted: 1950

Died: June 2, 1989

Paul William Jevne—Marengo, lllinois
Admitted; 1934
Died: February 3, 1989

James Mylas jolly, Jr—Homewood
Admitted: 1958
Died: April 21, 1989

Carl George Moebes—Birmingham
Admitted: 1931
Died: February 18, 1989

Michael Alan Stephens—Birmingham
Admitted; 1984
Died: July 13, 1989

Sterling Franklin Stoudenmire, jr—
Mobile

Admitted: 1955

Died: july & 1989

Janella Jackson Wood—Maobile
Admined: 1935
Died: July 28, 1989

ERNEST MINGE BAILEY

Ernest Minge Bailey, 72, died at his
hame on Fish River in Baldwin Counly,
Alabama, July 4, 1989, He was horn in
Demopolis, and has been an attorney in
Fairhope since 1954, He graduated from
the University of Alabama Law School,

Bailey entered the service of his coun-
try in the United States Army as an en-
listed man and retired as a lieutenant col-
onel in the artillery division priar to
entering his law practice in Fairhope.

He was a former president of the East-
ern Shore Chamber of Commerce, East-
ern Shore United Fund, Reveler's Club
and the Fairhope Rotary Club, He also
served as commander of the Fairhope
Power Squadron and as a national officer
in the LS. Power Squadron. Batley was
chairperson of the Baldwin County Boy
Scouts Committee for many years and a
member of the Mobile Area Council, Boy
Scouls of America, He was a member of
St. James Episcopal Church and served
on the vestry and as senior warden for
a number of years,

Survivors include his wife, Laura R.
Bailey, of Fairhope; two sons, William M.
Bailey of Oaktown, Virginia, and Ernes
M. Bailey, Ji., of Fort Hood, Texas, He also
has several stepchildren and grandchils
dren.

—Marian E. Wynne, |r.
Fairhope, Alabama

These notices are published immedi-
alely after reports of death are received.
Biographical information not appearing
in this issue will be published at a later
date if information is accessible, We ask
you to promptly report the death of an
Alabama attorney to the Alabama State
Bar, and we would appreciate your assist-
ance in providing biographical informa-
tion for The Alabama Lawver,
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FINIS MURLAND SMITH

Judge Finis Murland Smith, former pre-
sicding judge of the 22nd Judicial Circuit,
passed away April 14, 1989, Judge Smith
was first elected to the bench in 1958 and
took office in October of that yvear 1o
complete his predecessor's unexpired
term belore entering, 10 January 1959,
upon the term for which he was elected,
At the time of his election, the 22nd Ju-
dicial Circuit was comprised of Coving-
ton and Geneva counties, Subsequently,
Geneva County and Dale County were
combined as the 33nd Judicial Circuit
and only Covington County remained in
the 22nd Circuit

Judge Smith served on the bench for
more than 30 years and retired atl the
completion of his fifth term in January
1989,

He was born on his family's farm In
Covington County on August 23, 1919,
and was graduated from Red Level High
School in 1938, After graduation he
entered the University ol Alabama and
eamned his undergradaate degree in the
spring of 1942,

Immediately thereafter, he entered the
army, received his commussion as a 2ne
Lieutenant and was assigned to a tank
company in the 2nd Armored Division,
As a tank commander, and later as one
of the youngest company commanders
in his division, he saw heavy combat
duty in North Africa, Sicily, ltaly and
France. On August 25, 1944, 1wo days
alter his 25th birthday, a+ a young cap-
tain, he was severely wounded in France
near the Seine River Aller nearly two
years of hospitalization, he was separated
from the service in April 1946, Durlng his
military service, he was awardoed the Sil-
ver Star, the Purple Heart, a Presidential
Unit Citation and four Campaign Stars,

In 1945, he married the former Nan
Holmes of Gantt, Alabama.

Upon leaving the service, he returned
to the University of Alabama and entered
law school, He received his law degree
in 1949 and subsequently “hung out his
shingle” in Andalusia, Alabama,

He acquired his family’s farm in the
Loango Community in Covington Coun-
ty and made his home there the last 30
years of his life, He was an avid hunter
and fisherman, as well as an expert
gardener,

He was a devoted member of the Mob-
lew Creok Baptist Church where he

served as a deacon, Sunday School
teacher and superintendent aof the Sun-
day School.

During his service on the bench, Judge
Smith earned a reputation for his know-
ledge of the law and was known for his
unusual judicial temperament, Although
he conducted his court with a firm hand,
he was never known 1o raise his voice or
16 embarrass anyone participating in a
trial before him, He was particularly pa-
tient with and helpiul to young lawyers
in his circuit, He was greally respected
by his fellow judges and all of the lawyers
who had occasion lo appear in his court,

Of his life it can truly be said that he
deveoted It to service to his Maker, his
country, his tamily and his fellow man.

judge Smith's wile of 41 years prede-
ceased him in 1986, He is survived by
two daughters, Elaine S, Manning and
Gail S. Jones, and one granddaughter,
Alexa Jones, all of Andalusia, Alabama,

—Griffin Sikes
Andalusia, Alabama

Please Help Us...

We have no way of knowing when one of our membership i1s deceased unless we are notified. o
not wail 1or someone else 1o do it if you know of the death of one of our members, please let us know.
Memaonal information must be in writing with name, return address and 1elephone number,

The Alabama Lawyer
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Young Lawyers

==he Young Lawyers' Section of
the Alabama State Bar con-

4 vened its 10th annual meeting
of the Seminar-on-the-Beach at San-
destin, Florida. The Continuing Legal
Education program offered a wide va-
riety of lopics 1 the more than 200
yvoung lawyers who attended, and in-
cluded such speakers as Bill Baxley
and Lanny Vines, There were numer-
ous soclal activities including a gol
lournament, a Friday night cocklail
party sponsored by Pittman, Hooks,
Marsh, Dutton & Hollis, P.C., and a
Saturday night cocktail party and band
party, sponsored by Emond & Vines,
A special thanks 1o those two lirms
which helped make the Sandestin
meeting a success.,

In noting that my appreciation goes
to Sid Jackson, Frank Waoodson and
Preston Bolt for their fine effort in put-
ting together the Sandestin seminar, |
have been requested to retract a small
error in the May article for The Ala-
bama Lawyer. In that section, | noted
that Danald Partridge was currently
president of the Maobile Yaung Law-
vers' Section Affillate, In tact, Sid Jack-
son currently leads that organization
in its endeavors, and everyone looks
forward 1o the events of the annual
state bar meeting in Mohile nexi year,

The annual meeting ol the Alabama
State Bar convened Thursday, July 20,
1989, The Young Lawyers’ Section, as
per usual custom, hosted a social fune-
tion that Thursday evening with music
provided by “Chevy 6. The party was
a success, and many thanks go to Amy
Slayden and Frank Potts for their
efforts,

The YLS also convened its annuai
business meeting Fricay, July 21,

4

Section

1989, and a new slate of offlicers was
duly elected. They are President—
jamas Anderson: President-elect—
Percy Bacdham; Secretary—Keith Nor-
manm; and Treasurer—Sid  Jackson,
Conygratulations to those new [paders
of the YLS. James Anderson will be
forming his execulive commiltee Jor
the coming year and alsa will be form-
ing ather committegs to serve the YLS,
For those interesied, please contacl
James at his office in Montgomery.,
As | begin to write this, my last arti-
cle as president of the YLS, | sitin my
hatel reom in Huntsville, Alabama, at
the 1111th meeting of the Alabama
State Bar, 1 is hard to believe that QI
was only four years ago In this very
city that | was elected as treasurer of
the YLS, and only one short year ago
that | hegan my term as president. In
taking this opportunity to look back on
the accomplishments of this section for
the last year, | fee gratified that it has
been a very good year, This s due in
large part to the excellent and untir-
ing supporl | recelved from ithe mem-
hers of my execulive commiltee,
Our section continued to excel in
the area of public service as evidenced
by the continuing growth and popu-
larity ol our Youth Judicial Program,
which was ably chaired by Charlie
Anderson, Our section continued to
provide valuable support and insight
16 the new lawyers coming into our
profession as evidenced by the suc-
cessful admission ceremonies headed
by Rebecca Shows Bryan, and the
ever-popular continuing legal educa-
tion series that was chaired by Sleve
shaw. Of course, our annual Seminar-
on-the-Beach, chaired by Sid Jacksan
and Prestan Bolt, was another success

N. Gunter Guy, Jr.
1988-89 YLS President

ful and enjovable event,

Nat only did the YLS accomplish
much in its cluties w the bar and to the
public this year, but the groundwork
has been laid Tor many more sugcess-
ful accomplishments which lie ahead.
A special thanks goes to Gary Huck-
aby, past president of the Alabama
State Bar, who provided unselfish and
continued suppor 10 our organization.
My thanks also go to Reginald Hamner
and his stalf at the Alabaima State Bar
headquarters for their support when-
ever | called upon them,

It is my belief that the young law-
yers of this state have a Y1S of which
they can be proud and a state bar of
which they can be proud, This is due
in large part to the dedicaled individ-
uals who serve our profession on a
daily basis. | also am conlident that
both the YLS and the Alabama State
Bar will continue 1o enjov and ex-
perlence many more accomplishments
under the npew leadership of Alva
Caine and James Andersan. | pledge
to them my supporl, and | wish them
well in the year ahead.

It has been a great honor or me 1o
have had the opportunity 1 serve the
young lawyers af this state; | hope |
have served you well, and | thank you
for allowing me 10 do so [ |
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Classified Notices

FOR SALE
THE LAWBOOK EXCHANGE, LTD.
Buys and sells all major law books
state and lederal—nationwide. For all
your law book needs, (B00) 422-66806.
Mastercard, Visa & American Express
accepted,

FOR SALE: Good condition: Corpus
juris Secundum, complete set; US
Code Service, Title 1-:26, 29 §401-800,
Title 42 §5501-end; Southern Reporter,
volumes 1-200; Southern Reporter, vol-
umes 1-194, 257-330; Southern Re-
porter, volumes 1-27, 38, 42-62, 64-70,
74, 77, B0-89, 91-200; Alabama Reports
(Annotated), Book 1-49; Alabama Re-
ports (Annotated), Book 1-410, 415-470;
Alabama Reporter, volumes 331-508;
Alabama Appellate Court Reports, vol-
umes 1-22, 28, 38-57; Federal Reporter,
volumes 1-300: West Federal Practice
Digest, volumes 1-61, 76-92; Alabama
Digest, volumes 1-21; Alabama Digest,
volumes 1-18, 20, index; Amencan Juris-
prudence, volumes 1-58 and General
Index; American Jurisprudence Plead-
ings & Practice Forms, volumes 1.25
and General Index; Federal Procedural
Forms, volumes 1-16 and General Index;
Federal Practice Digest, volumes 1-15,
19-21; Modern Federal Practice Digest,
volumes 1-38, 18A48 and Index;
Moores Federal Practice, volumes 1-13
and Index; Benders Federal Practice
Forms, volumes 1-5; Shepard's Alabama
Citations (1972); Shepard’s LL5, Cita-
tions; Shepard's Federal Citations; Col-
lier Bankruptcy Manual, volumes 1-3;
Colller Bankruptcy Manual (2nd Edi-
lion), volumes 1-3; Collier Bankrupley
Guide, volumes 2, 3, 4, 5 and Appen-
dix; Collier Bankruptey Rules (1985),
Parts 1 & 2; Current Legal Forms, vol-
ume 10 and Index; Code of Alabama
(19240, Titles 1-62 and Index; Code of
Alabama (Recompiled 1958), volumes
1-15; Code of Alabama (Recompiled
1985), volumes 1-11, 15; Code of Ala-
bama (Recompiled 1958), volumes 1-15;
Code of Alabama (Recompiled 1958),
volumes 1-15; Code of Alabama (1975),
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volumes 4, 10, 18, 21, 24, 25, 26 & 27,
American Federal Tax Reports, volumes
I, 3-15; Southeast Transaction Guide
(Florida, Georgia, Alabamal, volumes
1-19 and Index; Alabama Practice and
Forms, volumes 1-6; Federal Tax Guide,
19771981; Stewart’s Reports, volumes
I-3; Porter's Reports, volumes 2, 3, 4, 5,
7 & 9; Legal Aspects of Real Estate
Transactions; Basic Legal Skills; Nichols
Encyclopedia of Legal Forms, volumes
1-9; 1979 World Events Yearbook: The
Josephson BRC (Multistate One & Two,
Alabama Qne & Two); 1984 and 1985
Clty Directory; 1984 Mantindale Hub-
hell; 1985 Martindale Hubbell, less val-
ume 1 Alabama Blue & White Books:
The Probate Counsel, 1975, 1976 &
1980; Internal Revenue Letter Rulings;
1984 Wetumpka City Directory; Ala-
bama Rules of Court (1985), The Com-
mercial Bar (1982); Alabama State Bai
Desk Books; Medicare & Medicaid
Claims & Procedures; legal Problem
Solving (2nd Edition); Criminal Law:
Accounting for Lawyers; NASD Securi-
ties Dealers Manual, Contact Ellis D,
Hanan, Capouano, Wampold, Prest-
wood & Sansone, PA., 350 Adams Ave-
nue, Monilgomery, Alabama. Phone
{(205) 264-6401,

FOR SALE: Volume 1 Stewart Minor
through 447 Southern 2d, also volumes
444-489 Alabama Repotts—a total of
710 volumes; also Alabama Digest,
Contact John W, Gibson, P.O. Box 488,
Troy, Alabama 36081.

BOOKS FOR SALE: LLS, Supreme Couri
Eeports, volumes 11088 $2,500, excel-
lent condition/new; So,2d 260-538 cur-
rent, excellent condition/new, $6,500;
Amjur 2d $2,750, excellent condi-
tion/mew; Code of Alabama $350; Am-
lur Pleading & Practice $500; Mahog-
any u-shaped Paoli executive secretarial
desk wiglass tops, $2,000, Phone (205)
6877613, Edgar.

FOR SALE: ALR 3td, with 1987 pocket
parts; ALR 4th through velume 21 and
ALR 2d Later Case Service (needs

pockel parts). Contact jerry W, Jack-
son, PO, Box 819, Haleyville, Alabama
35565, Phone (205) 486-3618,

FOR SALE: F.2d, volumes 1 through
current and F.2d, volume 1 through
640 ALR 2d, complele with current
pocket parts; ALR 3rd, complete with
current pocket parts; and ALR 4th,
through current volumes. Contact Jerry
W. Jackson, PO, Box 819, Haleyville,
Alabama 35565. Phone (205) 486-
3618,

POSITIONS OFFERED
ATTORNEY JOBS: National and Fed-
eral Legal Employment Report: highly
regarded monthly detailed listing of
hundreds of attorney and law-related
jobs with LLS, Government, other pub-
lic/private emplovers in Washinglon,
DC., throughout US. and abroad.
$30—3 months; $53—6 months, Fed-
eral Reports, 1010 Vermont Ave., NW,
#408-AB, Washinglon, D.C. 20005,
Phone (202) 393-3311, Visa/MC,

RAPIDLY GROWING NASHVILLE-
BASED law firm with expanding na-
tional practice seeks attorneys, one to
four years’ experience. Preference given
for judicial clerkship, top quarter, law
review or journal. Economics, account-
ing and business courses helpful, Send
resume to Box 2782, Nashwille, Tennes-
see 37219,

ASSOCIATE POSITION AVAILABLE:
Applicant must have been admitted 1o
Alabama State Bar for at least one year
and possibly be willing to relocate,
Send letter and résume to jann
Thomas, Davis, Knopf & Goldberg, 920
Merchant’s Walk, Ste. A, Huntsville,
Alabama 35801,

MID-SIZE ATLANTA, GEORGIA, law
firm requires three associates with up
to four years of litigation expenence.
Two positions are avatlable representing
defendants and insurance carriers, and
one position is available in the area of
commercial and construction litigation,
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Classified Notices

Applicants must have graduated in the
top 20 percent from an accredited law
school, Reply to Mr. RV. Perkins, Bovis,
Kyle & Burch, 53 Perimeter Center
East, Third Floor, Atlanta, Georgia
30346,

SERVICES

TRAFFIC ENGINEER—Consullant/Ex-
pert Witness: Graduale, registered, pro-
fessional engineer, 40 years’ experi-
ence. Highway & city design, traffic
control devices, city zoning, Write or
call for resume, fees. Jack W. Cham-
bliss, 421 Bellchurst Drive, Monlgom-
ery, Alabama 36109, Phone (205) 272~

2353,

LEGAL RESEARCH HELP: Experienced
attorney, member of Alabama State Ba
since 1977, Access to law school and
state law libraries, Westlaw available,
Prompt deadline service. We do UCC-]
searches, $3i5/hour. Sarah Kathryn
Farnell, 112 Moore Building, Mont-
gomery, Alabama 36104, Phone (205)
2777937, In Jefferson and Shelby coun-
ties, call free: 322-4419. No represen:

tation ts made about the quality of the
fegal services to be performed or the
expertise of the lawyer performing such
services,

EXAMINATION OF QUESTIONED
Documents: Handwriting, typewriting
and related examinations. International-
ly court-qualified expert witness, Dip-
lomate, American Board of Forensic
Document Examiners. Member, Amen-
can Society of Questioned Document
Examiners, the International Associa-
tion for ldentification, the British Foren-
sic Science Sociely and the MNational
Association of Criminal Defense Law-
yers, Retired Chief Document Examiner,
LSA CI Laboratories. Hans Mayer Gid-
ion, 218 Merrymont Drive, Augusla,
Georgia 30907, Phone (404) 860-4267.

ROOFING LITIGATION: Expert wit-
ness and investigation; accident recon-
struction; safety analysis; industry stan-
dards. Roof condition reports including
testing and analysis. Specification for
new and retrofit roofing systems. In-
stallation inspections and quality con-

trol. Robert Koning, 8301 Joliet Street,
Hudson, Florida 34667, Phone (813)
B61-3427.

STATISTICS: Experts in stalistics: dis-
crimination, EPA or other matters, Qur
experts have consulted and testified on
stalistics and economics aver the past
15 years. Plaintiff or defense, Qualilied
in many federal districts Full service
consulting firm, not a relerral service,
Dr. R.R. Hill, Analytic Services, Inc,,
PO. Box 571265, Houston, Texas
77257, Phone (713) 974-0043.

VALUATION, ECONOMICS: Experts in
valuations, lost earnings; Pl; busi-
nesses; professional practices; contract
damages; or patents, compuler pro-
grams or other intelleciual properties.
Our experts have 1estified and con-
sulted on complex valuations over the
past 16 years, Qualified in many federal
and state courts, Full service consulting
firm, not a referral service, Dr. R.R, Hill,
Analytic Services, Inc, PO, Box
571265, Houstoen, Texas 77257, Phone
(713) 974-0043,

PLEASE NOTE:

The Alabama State Bar’s
two FAX numbers are:

Main office—269-1501

Center for Professional

Responsibility—834-2780

|OLTA Grant
Applications

The Alabama Law Foundation, Inc.
has applications available for 1990
grants of IOLTA funds. The deadline
for submitting applications is Decem-
ber 30, 1989, with grants being
awarded in March 1990. For more in-
formation contact Tracy Daniel, Ala-
bama Law Foundation, Inc., P.O. Box
671, Montgomery, Alabama 36101.
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New Extended Hours!

We know there are times
when you need i critical filing
date late in the day. And we
want to help, Our two Dela-
wire offices will remain open
longer in order to serve you
better. Their new hours are:

8:50 a.m, to 7:30 p.m. (E.5.T.)

Facsimile Documents!

Now that facsimile copies of
Certificates of Incorporition
and other documents are being
accepted by the Secretary of
State of Delaware, same day
service from C T is casier
than ever.

Rush incorporation? Simply
fax a legible copy of your
Delaware Certificate of
Incorporation to either our
Wilmington or Dover office.

Two More Reasons To Use C T’s
Delaware Express” Service!

We'll arrange for the filing as
S00N as it is received, Want to
save the extra handling fee
imposed by the stue for rush
filings? Just make sure C'T
reserves the name and we're
designated registered agent,
County recording? Don't
worry. Our experienced
Delaware staff will take care
of it, automatically.

So for fast turnaround on
your next Delaware incorpo-
ration, use C 'I's Delaware
Express liling service, For more
information on how we can
expedite all of vour Delaware
corporate and limited partner-
ship filings through our new
Delaware fax service, just
contact your local C T branch
office at: 2 Peachtree Street,
N.W., Atlanta, GA 30383,

Tel: 1-800-241-5824,

Please heep your local CT Account Representative informed
of your fucsimiie transmissions, so oue records can be
properly noted.

CT CORPORATION SYSTEM

Serving the legaf profession since 1892

In Wilmington

B Fax: (302) 555-5049 B Fax: (302) 635-1476

In Dover
B Fax: (302) 674-8340



“Westlaw won
Shea & Gould

over with research
advantages that

West Publishing Company
PO. Box 64520
St. Paul, MN 55164-0526
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