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While some malpractice
insurance policies can
be an incomplete puzzle...

One company puts together
all the pieces.

labama attorneys want coverage where it counts! Many

commercial malpractice policies contain a penalty-for-refusal-
to-settle clause. This clause can be used to force an insured to accept
an offer of settlement or, if rejected, pay the difference between the
offer and the ultimate verdict. By contrast, AIM’s policy gives its
insureds protection and peace of mind. AIM will not settle a case
without an insured’s consent and will net penalize an insured for
refusing settlement and going to trial. AIM’s policy even guarantees
its insureds a voice in selecting defense counsel. AIM does what
most commercial insurers refuse to do:

Serve the best interest of Alabama attorneys.

AIM: For the Difference!

- —1 Attorneys Insurance Mutual
of Alabama, Inc.*
22 Inverness Center Parkway Telephone (205) 980-0009
= Suite 340 Toll Free (BOD) 526-1246
= Birmingham, Alabama 35242-4820 FAX (205) 980-9009
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By Joseph A. Colquitt

Quick access to all important
evidence issues

PUBLISHERS OF THE CODE OF ALABAMA

For customer service, contact the
sales representative for vour area:

JAMES R. SHROYER
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Wilsonville, AL 35186-0346
(205) 326-9899
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n Alabama Law of Evidence, Judge
Colquitt has carefully organized the
diverse sources of Alabama’s evidence law to
follow the pattern of the Federal Rules. This gives
you quick aceess to applicable law in court and for
on-point pre-trial research.

Essential to building
your winning case

Providing up-to-date coverage, Alabama Law of
Evidence contains citations to leading cases, key
statutes, rules, and pattern jury instructions. It also
includes a Table of Cases and extensive appendices.
This book contains the material you need to prepare
and present the best case for your client. Among the
evidence rules and issues discussed are:

* the Rules of Criminal Procedure
+ presentation of witnesses

* expert and lay opinion testimony
* relevancy

* exhibits and scientific evidence
* hearsay and hearsay ohjections
* burdens of proof

Designed for annual supplementation, Alabama
Law of Evidence will remain a practical reference
as new evidence law develops.

THE
MICHIE °ojPany

LAW PUBLISHERS SINCE 1855
P.O. BOX 7587, CHARLOTTESVILLE, VA 11906-7567

$85.00*

812 pages, hardbound
©1990, The Michie Company, with 1991 supplement
*Phus sales tax, shipping, and handling where applicable.

Use Visa or MasterCard, or order by
FAX (804) 972-7666
Call toll-free 1-800-562-1215
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PRESIDENT’S PAGE

These were remarks prepared for delivery at the Grande Convocation

at the annual meeting at Orange Beach.

fter serving on our board of bar commissioners for

the past nine vears and observing the activities of our

state bar, 1 have reached the conclusion that looking

at our bar association is much like looking at an ant
bed. You can see it from a distance and not much appears to be
happening. But the closer you get, the more apparent it
becomes that there is a lot happening involving a lot of work-
ers. This work is exciting to me and the beginning of our year is
an exciting time. It is a time for task forces and committees to
establish goals and activities for the coming vear. It is also a
time to decide whether new Llask forces and/or committees
should be formed to confront current

President Albritton established a task force to study and
implement the pro bono or volunteer lawyer program in Alaba-
mi. After hearing Melinda Waters, 1 am sure you agree that we
are fortunate to have her leadership in this most important pro-
gram. Melinda's offices are in Montgomery, but in the coming
months, she will be traveling this state to enlist lawyers for this
program. Because of the obvious need in this area, [ hope that
vou will volunteer and give of your time and talent to make this
program a success,

Construction has begun on the addition to the bar headquar-
ters, The estimated cost of this addition is in excess of

£3,000,000. When completed, it will allow

issues involving our profession. This is a
challenge 1 accept with commitment and
enthusiasm.

Having served on the board of commis-
sioners during nine administrations, |
have seen the work product generated by
hundreds of volunteer lawyers as they
worked for the betterment of our profes-
sion. Allow me, for your information and
interest, to review just a few of the many
accomplishments of these volunteers, Over
the past nine yvears, the commission
approved and recommended to the Alaba-
ma Supreme Court a new code of profes-
sional responsibility, new rules of disci-
plinary enforcement, the establishment of
an 10LTA program for the benefit of the
profession and public, and the establish-

Phillip E. Adams, Jr.

all our staff to work under one roof and
should improve the service to our mem-
bers and the efficiency of all bar activities.
Based upon our best current estimates,
this facility should serve our needs for at
least 30 years. The fund raising effort
began last year and will continue this year.
Much work needs to be done in this area,
If every practicing lawyer contributed
$a00, we would be able to easily pay for
this fine facility. [ invite you to come by
bar headquarters the next time yvou are in
Montgomery to inspect firsthand this
building. I also urge vou to help us by not
only making your own contribution, but
by soliciting and obtaining contributions
from fellow lawyers. Together we can easi-
ly reach our goal.

ment of the client security fund to protect

clients victimized by dishonest lawyers. | also witnessed the
organization and capitalization of our highly successful Attor-
neys Insurance Mutual Insurance Company. The waork done by
pur association in a professional, constructive way during the
time our legislature was considering tort reform was outstand-
ing, All of these accomplishments were the direct result of the
efforts of volunteer Alabama lawyers seeking to serve the pro-
fession and the citizens of this state.

As a result of the work done in past vears, several committees
and task forces either have recently reported or are close to
making a final report and recommendation to the board. The
Task Force on Professionalism is close to making its final rec-
ommendations, the task force studving the proposed work-
men's compensation legislation has been working hard in
recent weeks and made its final report at Wednesday's commis-
sion meeting, and the Task Force to Consider Possible Restruc-
turing of Alabama's Appellate Courts submitted its report at the
June meeting of the board of commissioners. You will be hear-
ing more in the coming months about the activities and recom-
mendations of these task forces,
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This year, ome new task force, chaired by
past President Walter Byars, has been formed. This task force is
called Lawyer Mentoring, and its purpose is to study and deter-
mine whether a mentor program might benefit the legal profes-
sion in this state. The objective of a mentor program is for
experienced lawyers to volunteer to assist younger lawyers in
properly establishing and operating a law office in a profession-
al, ethical and profitable manner, I am excited about the
prospects of this program and hope that this task force will
make its report during the next 12 months.

In preparation for my talk, 1 reviewed the remarks made at
the annual conventions by the nine immediate predecessors to
my office. | noted with interest that although the projects of the
bar differed over the vears, each incoming president sounded a
familiar theme. Each president addressed the importance of a
return to professionalism. 1 do not know about your experience,
but when 1 have talked with lawyers around the state, many
have expressed to me frustration and disappointment with the
practice of law. They say things like, “It's just not fun any-
more,” and “It is such a terrible grind". I often have heard
lawvers say negative things about other lawyers, If lawyers talk

THE ALABAMA LAWYER



in such a negative way about each other, then it is certainly no
surprise why the public's perception of lawyers is so low. As [ am
sure you are aware, every opinion poll conducted about lawyers
reveals that the public does not have a very high regard for our
profession. It seems that every time 1 attend a social gathering
or civic club meeting, | hear others make disparaging remarks
and jokes about lawvers.

Earlier today | introduced to you three of my classmates in
Mrs. Annie Pearl Crockett’s eighth grade English class at Alexan-
der City Junior High, As eighth-graders we learned that over 200
vears ago the Scottish poet Robert Burns felt that people might
benefit from how others viewed them as we recited, in our best
Scottish brogue, the line of his poem, “Ode to a Louse”, This
well-known verse says:

“0 wad some power the giftie gie us.
To see oursel’s as ithers see us.”

How do others view us? Is it accurate? Is there room within
our profession for self-examination and improvement without
compromising the lawyer's role in society? It seems to me that if
some people view lawyers as overly self-regulating, ambulance-
chasing, win-at-all-costs, backstabbing, money-grubbers, then
we should pause, evaluate and determine the merits of that
opinion and decide what, if anything, personally and profession-
ally we might do to improve that image.

If there is some merit in the public's negative perception, 1
believe the bar might begin by doing two things, First, the bar
should have a method making known the good works of our
members. This year | hope we can develop and implement meth-
ods to professionally and positively promote the programs of our
bar that benefit our state. Second, | believe each lawver should
take ten minutes to sit down and re-read the preamble to our
newly adopted Alabama Rules of Professional Conduct. It can be
found in the directory edition of The Alabama Lawyer. This
preamble begins with the sentence:

“A lawver is a representative of clients, an officer of the legal
system and a public citizen having special responsibility for the
quality of justice.”

This preamble ends with the following paragraph:

“Lawyers play a vital role in the preservation of society. The ful-
fillment of this role requires an understanding by lawyers of their

relationship to our legal system. The rules of professional con-
duct, when properly applied, serve to define that relationship.”

The overwhelming majority of lawyers in this state care deeply
about our profession and conduct themselves in an honorable,
ethical and professional way. We should not and cannot allow
ourselves to change to suit public opinion and perception if such
changes compromise our ultimate professional duties and
responsibilities. However, [ am sure we all agree that our profes-
sion does have room for improvement without compromising
our role in society,

Our association serves all the lawvers of this state, from the
big city lawyer to the country lawyer, from the specialist to the
general practitioner, I urge all lawyers to take a close look at our
“ant bed", get involved, let the bar association work for you,

I believe our association has the finest executive director and
general counsel in the United States and we have a most capable
staff in Montgomery available to help us. Please call upon them
if vou have any questions, comments or complaints, Feel free to
call me if | may be of service. Let us know what we are doing
right and where we need improvement,

Together, we can improve our profession and our role as the
preservers of society. [ am humbled by the honor that you have
given to me and look forward to being of service to you in the
coming year.

Expert Assistance In Fire Department
Related Lawsuits

FIRE SERVICE CONSULTING, INC.

5622 Lee Road 66
Auburn, Alabama 36830

Ellis Mitchell (205) 826-3098
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EXECUTIVE DIRECTOR’S REPORT

Building program

Construction of the addition to the bar headquarters con-
tinues on schedule. We are still comtemplating being fully
operational in the new building around the first of 1992,
The contractors are hanging the exterior walls as | write
this. Much of the electrical, plumbing and interior framing
has been completed within the limitations of protection
from the elements. The elevator and windows have arrived,
We still continue to receive much-needed pledges and
monies toward this project. If you have not yel made a con-
tribution to your profession’s future,

frey, and 1993 is set for Mobile. We have a first alternate’s
position for the hotel on the 1994 dates at the Gulf. 1t is
haped the current holder of these dates will change its plans.

Congratulations Judge David A. Rains
Circuit Judge David A, Rains of the Ninth Judicial Circuit
was named the recipient of the bar's 1991 Judicial Award of
Merit. He was recognized formally at the Bench and Bar Lun-
cheon at the annual meeting. Letters nominating him were
received from across the state and were universal in their
praise of his outstanding judicial quali-

please use the pledge card in this issue
to do so.

Even though most had already made
pledges, the past presidents of this asso-
ciation have voted to give an additional
$1,000 each to dedicate a past presi-
dents’ room. Our Labor Law Section
made a $3,000 contribution at the annu-
al meeting and other sections are con-
sidering similar contributions. Plan
some time for a short tour of the new
building when you are in Montgomery., |
think you will be pleased and proud as
have been the substantial number of
lawyers who have already toured the
new facilities during construction.

The beach

ties. In presenting the award, President
Albritton noted:

“Perhaps the most revealing comment
was a postscript on one of the letters sup-
porting his nomination: ‘He also uses the
term “this court” instead of the term “my
court”.” Perhaps this statement is the rea-
son another nominator was caused to say,
‘We often forget judges are foremost pub-
lic officials, and it is in this area that
Judge Rains personifies the very best
impressions to the citizens he serves.'
Jurors have described experiences in his
court as their best-ever civics lesson.”

October 1 is near
Notices appear elsewhere in this issue
regarding 1991-92 licensing require-

Clearly, the 1991 Annual Meeting was a
big hit with all who attended. Everv letter we received has
nominated the Orange Beach coast as the permanent site for
future meetings. The hotel performed beautifully. The exhibit
Expo ‘91 was a big hit. Everyone has praised the food and the
Perdido Pals program for the children. The weather was per-
fect — and not one outdoor event was rained upon. The
speakers were well-received. Unfortunately, the Perdido
Hilton is not available for a confirmed booking until the 1996
meeting. The 1992 meeting is already planned for the Wyn-

HENDERSON PRIVATE INVESTIGATIONS
MATRIMONIAL/DOMESTIC SURVEILLANCE

« Indepth Field Reporns
* Pholographic Evidence
* Courtroom Testimony

CONFIDENTIAL - DISCREET

LICENSED - BONDED
PO. BOX 55391 [25258] 991-0044
Digital bespar § 521-3029

ments. Be sure to purchase your 1991-92
license if vou are in private or corporate practice and not oth-
erwise exempt from the requirements of §40-12-49, Code of
Alabama, 1975, between October 1 and October 31. Special
memberships are also due between the same dates. The state
bar will send statements for special membership dues; howey-
er, licenses are obtained through the probate judges and
license commissioners in your county. Some offices send
courtesy notices, but most do not. These licenses should not
be confused with municipal licensing requirements. |

Traffic Accident Reconstruction

ALBERT MEDINA

AF e tfie “ A ewdntrnt Comultand Sreom wscdioniv

P.O. BOX 240034 MONTGOMERY, ALABAMA 35124 [205) 277-7928
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BOoOK REVIEW

By GREG WARD

ArLABAMA LAw OF EVIDENCE
By JOSEPH A. COLQUITT

The Michie Company, Charlottesville, Vir-
ginia, 801 pagdes

“But beyond this, my son, he wamed:
the writing of many books is
endless. . . .7

ost sole practitioners or

members of small firms

remember the early days of

building their law library,
Every book was tempting; each one
oifered and claimed to be the “last one”
that you would ever need on a subject to
be “authoritative”. Few lived up to these
expectations. Most attorneys wound up
with many books that they subscribed
to, only to be disappointed when maost of
them turned out to be lacking in depth
or insufficient in some other important
way. Some of those books quickly
became out of date due to their lack of
use, or to their being better covered in
other treatises.

When I received Joseph C. Colquitt's
Alabama Law of Evidence initially |
viewed it with a little reluctance. After all,
we already have several books on Alabama
evidence, But those existing are incom-
plete — assuming, of course, that any
book attempting to teach about evidence
could be complete. Could this book
replace those, or could it fill the gaps?

Colquitt begins the book by returning
to first principles, by taking us by the
hand and distinguishing the various
forms of evidence. He begins each sub-
sequent section with a primer on that
section’s topic. Generally, it is difficult
to do this without talking down to the
reader, but Colquitt succeeds in this and
I think that this is one of the highlights
of the book.

The book has 13 chapters: an introduc-
tory chapter; judicial notice; presump-
tions; relevancy: privileges; witnesses;

opinions, expert testimony and scientific
evidence; hearsay; authentication and
identification; writings, recordings and
photographs; applicability of rules and
judicial comment on evidence; burdens
of proof; and evidence issues on appeal,
There are three appendices, covering
constitutional provisions and statutes
which address evidence issues, Alabama
rules which address evidence issues, and
the Federal Rules of Evidence.

Perhaps the most difficult rule of evi-
dence is the hearsay rule, a rule which
succumbs to its exceptions. In hearsay,
the issue is how to remain within its
bounds or, perhaps more accurately,
how to remain within one of its many
and varied exceptions. Colquitt devotes
about 58 pages to this, exception by
exception, and at the end of each he
adds to the already-given citations list-
ing of further references. His efforts are
commendable.

Afabama Law of Evidence falters only

where other such books falter; it is not
exhaustive. Excellent authors have
atternpted to be exhaustive on this topic
with various degrees of success. But
Colquitt does an excellent job in his cov-
erage, The writing style is clean and eas-
ily understandable. He backs up what he
says with ample references. And the
index is easy to use — something sorely
lacking in this book’s counterparts.

| have no doubt that this book should
be added to most law libraries. Its ease
of use and quickness of index alone
make it a good starting point for
research on evidence. And, perhaps, the
best way to reconcile the various Alaba-
ma evidence treatises is to cross-refer-
ence them, gleaning the best from each.
This is a book that will hold up well over
time, and not one whose subscription
will falter from lack of use. [ |

Footnote
Ecclesiastes 12:12 (New American Standard)

Greg Ward

Greg Ward is & graduate of Auburn University and
the University af Alabama School of Law. He prac-
tices in Lanett, Alabama and served on the editorial
board of The Alabama Lawyer,
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ALABAMA STATE BAR
1991-92 DUES NOTICE

(All Alabama attorney occupational licenses and special memberships expire September 30, 1991)

Annual License — Special Membership Dues
Due October 1, 1991* Delinquent after October 31, 1991

License

(purchase through the
county of primary practice)

If you are admitted to the Alabama State Bar and engaged in the
practice of law, you are required to purchase an annual occupational
license, Section 40-12-49, Code of Alabama (1975), as amended. This
license gives you the right to practice law in the state of Alabama
through September 30, 1992, The cost of the license is $150, plus the
county's nominal issuance fee, and is purchased from the probate
judge or license commissioner (where applicable) in the county in
which you primarily practice. In addition to the state license, all
practicing attorneys should check with their municipal revenue
departments to be sure that the licensing requirements of the city or
town are also being met, Please send the Alabama State Bar a copy of
the license when it is purchased, and vou will receive a wallet-sized
duplicate of vour license (pictured above) for identification purposes
during the 1991-92 license year.

THE ALABAMA STATE BAR

SPECIAL MEMBERSHIP CARD
1991-1992

THES 15 TO CERTIFY THAT % %M@R\:’E

oA MEMBER N COODD STANDING ©OF THE ALARAWA S1aTi Bam

SICRPTAR
Umiiess  mEngweD  Tfs MiisHIP  Expikes  September 30, 1992

Aopionstprlomesd

Special Member
{paid directly lo the Alabama Stale Bar)

Special membership status is acquired pursuant to Section 34-3-
17 or Section 34-3-18, Code of Alabama (1975), as amended. Feder-
al and state judges, district attorneys, United States attorneys, and
other government attorneys who are prohibited from practicing pri-
vately by virtue of their positions are eligible for this membership
status, Likewise, persons admitted to the bar of Alabama who are
not engaged in the practice of law or are emploved in a position not
atherwise requiring a license are eligible to be special members.
Attorneys admitted to the bar of Alabama who reside outside the
state of Alabama who do not practice in the state of Alabama also
are eligible for this status, With the exception of state attorneys and
district attorneys, and those who hold a license at any time during
the bar vear, special members are exempt from mandatory continu-
ing legal education requirements; however, this annual exemption
must be claimed on the reporting form. Special membership dues
are paid directly to the Alabama State Bar. In the event you enter
the practice of law during the bar year, which necessitates the pur-
chase of an occupational license, these dues are not refundable after
Decermber 31, 1991, and no credit will be given for payment of spe-
cial membership dues. Membership cards, as shown in the sample
above, are issued upon receipt of the dues and are good for the
license vear. Special membership dues are $75.

Dues include a $15 annual subscription to The Alabama Lawyer. (This subscription cannot be deducted from the dues payment.)

If you have any questions regarding your proper membership status or dues payment, contact Alice Jo Hendrix, membership
services director, at (205) 269-1515 or 1-800-392-5660 (in-state WATS).
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BAR BRIEFS

Christopher makes list of
nation's best
- Thomas H.

Christopher of
the firm of Kil-
patrick & Cody
in Atlanta has
been chosen to
be included in a
total of 11,501
lawyers nation-
wide and 247
lawvers from the
state of Georgia in the 1991-92 edition
of The Best Lawyers in America.

Christopher is listed under Labor and
Employment Law. Based on a vear-long
survey, the list represents only slightly
more than 1 percent of the nation's
715,000 lawyers,

Christopher was admitted to the
Alabama State Bar in 1976.

=

Christopher

Founder of Georgia Law

Review honored
r / John Daniel
-_— Reaves, a partner
Y 4 in the Washing-

ton, D.C. firm of
Banker & Hos-
tetler was re-
cently honored
as the “founding
father" of the
Georgia Law Re-
view.

Reaves was recognized as part of the

Réaaves

“'\wpﬂ" T/

MEDICAL/ DENTAL EXPERTS
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_——

HEALTH CARE AUDITORS, INC.
P.0.B. 22007 « 5L Petersburg, FL 33742

CALL 813-579-8054 or FAX 813-573-1333
For Service or Information Packet
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publication's 25th anniversary celebration.

Reaves was hired in 1966 as an assis-
tant professor at the University of Geor-
gia School of Law with the special
assignment of founding the law review,
The Georgia Law Review is now the 13th
most cited law review in the country.

A graduate of Auburn University and
the University of Virginia Law School,
Reaves was admitted to the Alabama
State Bar in 1965, He had previously
served as a law clerk to the late Richard
T. Rives, U.S. Circuit Judge, Fifth Cir-
cuit, in Montgomery.

Reaves is a native of Camp Hill, Alabama,

Silberman and Whittington
inducted into college

Wilbur G. Silberman, a partner with
the firm of Gordon, Silberman, Wiggins
& Childs, P.C., and John P. Whittington,
a partner with the firm of Bradley, Arant,
Rose & White, received the honor of
being inducted into the American Col-
lege of Bankruptcy. Criteria for admis-
sion into the college include a minimum
of 15 vears of practice, distinguished ser-
vice to the bankruptey community and
contributions to its educational activi-
ties. The induction ceremony was held
May 4, 1991 in the Great Hall of the
United States Supreme Court.

Kilpatrick chosen
president-elect

Paul V. Kil-
patrick, Jr. of Col-
umbus, Georgdia
has been elected
president-elect of
the State Bar of
Georgia. He will be
installed as pres-
ident in June 19492,

Kilpatrick re-
ceived his under-
graduate degree from the University of
Georgia in 1963 and his law degree from
the University in 1965. He has been in
private practice in Columbus since 1968,

He has been a member of the Alabama
Trial Lawvers Association and was admit-
ted to the Alabama State Bar in 14987,

Kilpatrick

Featheringiil elected
president of alumnae
association

Professor Car-
olyn  Burdess
Featheringill of
the Cumberland
Law School facul-
ty has been elect-
ed president of
the Randolph-
Macon Woman's
College Alumnae
Association. The
first Alabamian to hold this post, she
began her three-yvear tenure of office in
June,

Randolph-Macon Woman's College is
located in Lynchburg, Virginia. It was
the first women's college in the South
to be accredited and the first to be
awarded a Phi Beta Kappa chapter.,

Featheringill graduated cum laude
from Randolph-Macon in 1969, After
receiving her law degree from the Uni-
versity of Virginia, she was admitted to
the Alabama State Bar in 1972 and was
associated with the Birmingham firm of
Bradley, Arant, Rose & White.

Featheringill

Alabama Rules of Court now
available

West Publishing Company's Alabama
Rules of Court, State and Federal, 1991
provides attorneys with access to the lat-
est rules governing state and federal
practice in Alabama. This two-valume
set replaces the 1990 edition and
includes amendments received through
April 15, 1991,

The state volume includes, for the first
time, Alabama Rules for Using Videotape
Equipment to Record Court Proceed-
ings, Canons of Judicial Ethics, Rules
Governing Admission to the Alabama
State Bar, and, effective October 1, 1990,
the Standards and Recommendations
Relating to Delay Reduction,

New Alabama Rules of Criminal Pro-
cedure, Alabama Rules of Professional
Conduct, Alabama Rules of Disci-
plinary Procedure, and Alabama Stan-
dards for Imposing Lawver Discipline,
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included within, are all effective Jan-
uary 1, 1991.

The federal volume contains the new
Local Bankruptey Rules of the United
States Bankruptcy Court for the South-
ern District of Alabama, effective July 1,
1991 as well as the amended Eleventh
Circuit Rules, Internal Operating Proce-
dures, and Addenda, effective April 1,
1991, and the amendments to the feder-
al Rules of Appellate Procedure that will
be effective December 1, 1991, absent
contrary Congressional action.

For more information about Afabama
Rules of Courf, contact West Publishing
Company at 1-800-328-93532.

MNewton appointed to board

Alex Newton of the Birmingham firm
of Hare, Wynn, Newell & Newton has
recently been appointed to a six-year
term on the board of directors of the
Birmingham Airport Authority. This
agency operates and maintains all airport
facilities, including management of the
real estate, parking, concessions, and the
airlines. The board has 80 employees and
supervises approximately 4,500 employ-
ees who work on the premises,

West announces new
bankruptcy filing software

West's Bankruptcy Practice Systems-
Chapter 7, a new software package from
West Publishing Company, is scheduled
to be released October 1. The software
package is built around the new official
bankruptey forms which became effec-
tive August 1, 1991, This new bankrupt-
cy software contains all of the forms
necessary to produce a complete Chap-
ter 7 filing. such as client intake forms,
official filing forms, procedural forms, a
reaffirmation agreement, and client sup-
port documents. Also included are refer-
ences to West's Bankruptey Code, Rules
and Forms, as well as on-line practice
tips and commentary from three nation-
al bankruptey experts.

This software package requires little
or no training. Once the program is acti-
vated, extensive on-scréen instruction
guides the user through a series of ques-
tions and reguests for additional infor-
mation. The forms for the basic Chapter
7 filing are automatically generated
upon conclusion of the session.

The package is designed to work with
an IBM or 1BM-compatible personal com-

puter with a hard drive disk and a
Hewlett-Packard compatible laser printer.

Rains receives
Judicial Award of Merit

Circuit Judge David A. Rains, of the
Ninth Judicial Circuit, received the
Alabama State Bar Judicial Award of
Merit at the 1991 Annual Meeting in
Orange Beach, Alabama.

Rains, of Fort Payne, Alabama, re-
ceived his undergraduate degree from
the University of Alabama in 1967 and
his law degree from the Universily's
School of Law in 1970, Previous work
experience includes serving as research
assistant to Daniel J, Meador, then dean
of the School of Law at the University of
Alabama, and as a research assistant for
the Alabama Law Institute. Rains also
was a judge advocate with the U.S. Air
Force for four vears and in the private
practice of law in DeKalb County for a
number of years.

He was appointed a circuit judge in 1981,

The Judicial Award of Merit is given
to the judge who has contributed signifi-
cantly to the administration of justice in
the State of Alabama. ]
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LEGISLATIVE WRAP-UP

he Alabama Legislature ad-

By ROBERT L. McCURLEY, JR.
journed Monday, July 29,
1991. In the final two days,

. the Legislature passed 78 per-

cent of all the bills for the entire session.

1991 Senate House
Regular Session Bills Bills
Bills

Introduced: 739 1.104
Bills

Passed: B3 398
Percent

Passed: 11.2% 36.0%
Resolutions

Introduced: 161 473
Percent

Passed: 82.0% 91.0%

Of the Senate bills that passed, 54 per-
cent of them were of a local and special
nature, while in the House, 65 percent of
the bills that passed were of a local or
special nature,

Because of the last-minute frenzy of

passing bills, | will attempt only to high-
light some of the 20 or 30 bills that
would be of interest to the majority of
the lawyers.

Family laws

S.B. 97 — authorized the State
Department of Human Resources to
enter into an interstate adoption com-
pact to provide medical services to spe-
cial needs children.

The Child
Support

Programmer
Calculate Rule 32 child
support payments on a PC

3 Performs Rule 32
calculations for
Alabama attorneys

1 Provides on-line Help:
Rule 32 text on-screen

J Runs on standard IBM
PCs or compatibles

SECOND CHAIR
SOFTWARE

2002 Shades Crest Road
Huntsville, AL 35801
(205)536-9932
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S.B. 443 — extends the juvenile court
jurisdiction in child protection cases to
enable the judge to order a person to
stay away from a child or the family, to
vacate the home, to limit visitation
rights, and to deny access to the home,
and it may require that person to coop-
erate with a counseling plan and/or pay
temporary support, and is to be read in
pari materia with the protection from
abuse act which is found in §30-5-1.

S.B. 466 — amends §38-10-9 which
provides the Department of Human
Resources to conduct investigations
regarding the financial ability of persons
who owe child support and to require
employers Lo furnish the obligee’s finan-
cial condition to the court upon request.

H.B. 593 — amends $30-3-61 and -62
to require the employer to remit to the
court child support payments withheld
within ten days from the date the
employee is paid.

H.B. 437 — completely revises the
mental health commitment law,

H.B. 319 — provides for the appoint-
ment of a private, nonprofit corporation
to serve as the guardian for a person who
is developmentally disabled provided the
entity meets the guidelines for such a
guardian that have been set down by the
Department of Mental Health/Mental
Retardation.

Business

Two bills dealing with “rent-to-own”
leasing were passed to make clear that
an automobile lease could not be deter-
mined to be a sale or a security agree-
ment simply because the lease provided
a buy-out provision (H.B. 146). S.B. 96
amended 7-1-201 and 8-25-1 relating to
rental purchase agreements to authorize
certain practices now prohibited.

H.B. 787 — the Uniform Commuercial
Code §7-9-43 was further amended Lo
provide that with consumer goods or
goods less than $2,000, the financing
statement will remain effective until 30
days after maturity of the instrument.

H.B. 392 — allows limited partnerships
to merge with other limited partnerships,
corporations or other business entities,

H.B. 294 — Alabama's worthless
check law, §13A-9-13.1, was amended to
increase the merchant’s charge from $15
to $20 for a returned check.

Criminal

H.B. 691 — the “Crimestoppers” were
successful in the passage of an act which
permits the judge to place as a condition
of probation the payment to Crimestop-
pers of a sum not to exceed $50,

H.B. 34 — creates the “Alabama Com-
munity Punishment and Corrections Act
of 1991" which provides for alternative
sentencing. This may include house
arrest or other alternative sentencing.

H.B. 194 amends §14-9-41 to provide
for incentive “good time” for prisoners
whose sentences are under 15 years.
Currently, this is allowed for sentences
up to ten years,

Miscellaneous
5.B. 47 — physicians are currently
required to report to the Medical Licen-
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sure Board medical malpractice judg-
ments and settlements, Sections 27-26-

5 and 34-24-56 were amended to pro- D ’ RiSk A ‘J l .

vide that judgments and settlements On t a uatlon
entered against professional associa-

tions and professional corporations PenaltY' Intl'()duce

musl likewise be reported to the Medical

Licensure Board. Your C]ients to BUSiness

S.B. 400 — prohibits discrimination

in the selling, renting, leasing or financ- Valuation SerViCESc

ing of housing,

H.B. 85 — community volunteers John H. Davis [l1, PhD, MALI, SRPA, ASA, president of Business
who serve without compensation are Valuation Services Inc., is the only designated ASA Business Val-
now immune from liability except for uation appraiser in Alabama. Business Valuation Services provides
intentional acts, consultation by the hour, appraisal reports and expert testimony

H.B. 135 — Alabama's legal holidays, it
which are specified in §1-3-8, have been
amended to include National Memorial [J Estate planning O Bankruptey proceedings
Day and Mardi Gras for Mobile and Bald- ] Estate settlement [ Mergers or acquisitions
win counties. ] Mariral dissolutions [J Buy-sell agreements

S.B. 412 — The probate judges were [J Recapitalizations [ Dissident stockholder suits
successful in obtaining the passage of a [ Employee stock ownership
bill which provided that upon retirement plans
they would draw 75 percent of their
salary. Contact John H. Davis III, PhD, MAI, SRPA, ASA

H.B. 509 — the circuit clerks were 4 Office Park Circle ® Suite 305 * Birmingham, Alabama 35223
successful in raising their minimum | PO. Box 530733 e Birmingham, Alabama 35253
salary to 550,000. , (205) 870-1026

H.B. 27 — traffic fines have been
increased with an amendment to §12- | =
19-171 ef seq.

These are by no means an exhaustive
review of acts with which lawyers should | S L
be concerned. The pocket parts to the =y
Code are not expected until mid-Novem- ':: g% .
ber. Anyone wishing a copy of these bills ﬁ,ﬁ
may write the house of origination. ﬁ ;’ oS |

In the Senate, contact: *ﬂ:’

McDowell Lee, -'-f#,’

Secretary of the Senate, ol #‘ ’ I

Senate Chamber, State House, “fﬁ#‘ P

Montgomery, Alabama 36130, ‘.’ g,

) Bent™ ‘ %

In the House, write: , :

Greg Pappas, 'l..’ h y

Clerk of the House, yam Y J— .

Alabama State House, ! "',FI )

Montgomery, Alabama 36130, [ | e e -
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he final reports for the follow-
E ing committees and task

forces reflect their high level

of activity and accomplish-
ments during the 1990-91 bar year,
Committee and task force chairs, as well
as the members, deserve much credit for
their dedication and hard work. Below is
a recap of the activities of the past vear,

=" COMMITTEE ON
A\ ACCESS TO LEGAL
-\ - SERVICES
— Kenneth W. Battles, Sr.,
Birmingham, chair

The primary objective of the commit-
tee this year has been to implement the
volunteer lawyer program approved by
the Alabama State Bar Board of Commis-
sioners. The program was implemented
by the hiring of Melinda Waters as direc-
tor, The committee has met with her to
review and discuss various aspects of the
program’s immediate and long-term
plans and objectives, The committee will
continue to monitor, oversee and assist
her with this program's implementation
statewide during the upcoming vear.

=" TASK FORCE ON
DISASTER
%\ = RESPONSE
— Richard F. Allen,
Montgomery, chair

The task force developed a compre-
hensive plan to respond in the event of a
future disaster. The plan incorporates
three separate plans as briefly outlined
below,
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(1) A network to provide legal assis-
tance fo viciims-The plan anticipates
that the bar will be notified by the Alaba-
ma Emergency Management Agency
immediately upon the occurrence of a
disaster. The AEMA contacts the office of
the attorney general and the Alabama
National Guard, which have been desig-
nated for on-site damage assessment and
coordination of assistance. On appropri-
ate determination, volunteer lawyers will
maintain a desk at the disaster assistance
center in the locale affected. Volunteer
lawyers will be provided in cooperation
with the Young Lawyers' Section of the
state bar, in addition to those who val-
unteer for service. For the purpose of
this plan, the state has been divided into
four geographic regions and a volunteer
coordinator has been assigned for each
region. The coordinator will identify
lawyers who are willing to participate
and put them in touch with the state
bar's coordinating officer on the scene
who will work the volunteers into a
schedule that the coordinator will main-
tain.

(2) Parachute lawyer plan-The thrust
of the plan is to deal with the problem of
“parachute lawyers” by generating public
awareness to help protect victims in the
event of a disaster. In a mass disaster,
the AEMA will notify state bar headgquar-
ters and provide as much information as
available. The official taking the call then
will convene the crisis task force made
up of the state bar president, the execu-
tive director of the bar, the president.of
the local bar association (the disaster

RECAP OF COMMITTEE
AND TASK FORCE
FINAL REPORTS

site), the general counsel of the state
bar, and the director of programs. The
task force will decide the appropriate
level of response, if any. Options include
a press release or an on-site response
team which will function in conjunction
with the AEMA and the local bar associ-
ation, Once on the site, the response
team evaluates the situation and deter-
mines what public statements, media
releases, etc., would be required to pro-
tect the rights of the victims of the dis-
aster.

(3) Reconstitution of local bar and
local judiciary-The plan for reconstitut-
ing the local bar is divided into four
phases. The first is a pre-disaster phase
during which equipment and supplies
that might be furnished in the event of
an Elba-like disaster are located and
recorded on the computer at state bar
headquarters. This information is to be
updated on a regular basis. Once a disas-
ter strikes, a needs assessment is con-
ducted by the bar commissioner or com-
missioners in the affected area in con-
nection with the leadership of the local
bar association. Once it is determined
that the disaster has affected lawvers to
the extent that reconstitution plans
should be implemented, the bar com-
missioner for the affected area will make
such recommendation to the president
of the state bar, who will direct the exe-
cution of the reconstitution plan. In the
third phase, the bar commissioner and
local bar leadership would determine
specifically what is needed by the local
lawyers and this information would be
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channeled to the staff of the state bar.
The state bar then would review the
items on the computer listing to deter-
mine what can be made available and, in
conjunction with the bar commissioners
and the local bar leadership, would con-
tact the firms holding the equipment
and arrange for it to be shipped to the
affected area.

Mo physical transfer of supplies or
equipment would be made until such
time as a disaster strikes. During the
pre-disaster phase, lawyers and law firms
that have excess equipment will keep it
on hand and merely notify the bar of its
availability.

IFr : ETHICS EDUCATION
\ — Richard Thigpen,
- Tuscaloosa, chair

This committee was active in many
areas, including designing a comprehen-
sive plan for dissemination of the new
Alabama Rules of Professional Conduct
which became effective January 1, 1991.
In addition, a lesson plan and syllabus
for seminars regarding the newly-adopt-
ed Code of Professional Conduct were
developed and sent to local bar associa-
tions.

The Sub-committee on Law School
Ethics Education has worked with the
state bar Task Force on Legal Education
to compose a survey on ethics education
to send to law schools in other states
which could then be completed and
shared with the full committee, the har
and law schools in the state. Another
sub-committee was charged with public
education on the lawyer discipline pro-
cess. Finally, at the committee’s recom-
mendation, the MCLE Commission
approved a regulation to award double
CLE credit for hours earned in continu-
ing legal education devoted to the new
Rules of Professional Conduct. The regu-
lation is applicable for the 1991 and
1992 reporting vears,

— =" IMPAIRED LAWYERS

. COMMITTEE
ol — —J. Michael
Conaway, Dothan, chair

The committee devised a plan to assist
chemically dependent lawyers. The pro-
gram plan is based upon a similar pro-
gram offered by the State Bar of North
Carolina, For the PALS (Positive Action
for Lawyers) program, the committee
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recommended operational guidelines,
and a program of identification, investi-
gation and rehabilitation, as well as fol-
low-up recovery for lawyers. I addition,
the committee has contacted and is
working with the Permanent Code Com-
mission to draft an amendment to the
Rules of Professional Conduct assuring
the confidentiality of a member of the
PALS Committee who is attempting to
assist an impaired lawyer.

INDIGENT DEFENSE
COMMITTEE
" — Hampton Brown,

Birmingham, chair

Legislation restructuring the delivery
of indigent defense services in the state
of Alabama was drafted by the committee
and the Administrative Office of Courts,
Included in the comprehensive legisla-
tion bill was an increase in hourly lawyer
fees for both in-court and out-of-court
time. A second bill to increase various
state court fees also was drafted as a rec-
ommended means for paying the cost of
the proposed increase in lawver fees, The
board of commissioners endorsed the
proposed legislation restructuring the
delivery of indigent defense services
while it chose not to endorse the legisla-
tion for increasing various court fees.
The endorsed legislation was not intro-
duced for lack of a legislative sponsor,

“—"' TASK FORCE ON
JUDICIAL

. == SELECTION
— Robert Denniston,
Mobile, chair

The task force continues to monitor
the pending Alabama voting rights litiga-
tion. In June 1991, the United States
Supreme Court issued an opinion deal-
ing with the Voting Rights Act which
will profoundly affect Alabama litigation.
Also, the board of commissioners
approved the task force resolution favor-
ing the nonpartisan election of appellate,
circuit and district court judges. With
the endorsement of the resolution by the
board of commissioners, the task force
solicited the support of appellate, circuit
and district court judges and local bar
associations, as well as the media, for the
proposed legislative changes. The com-
mittee did not arrange for actual intro-
duction of appropriate legislation during
the 1991 legislative session because of

lack of adequate commitments from
sponsors. A comprehensive article on the
subject was published in the May issue of
The Alabama Lawyer, asking support
from the members of the bar in general.
Both the Birmingham and Mobile bar
associations went on record supporting
the nonpartisan selection of judges,
along with several other smaller local
bar associations,

A sub-committee of the task force has
studied in detail all pertinent aspects of
limitations on campaign contributions
with a view to developing recommenda-
tions. The report of the sub-committee
will be presented for consideration at the
next general meeting of the task force
with a view to developing such recom-
mendations,

Finally, the task force has continued to
monitor the activities of bar and citizens
groups in voting rights litigation in
Texas, Louisiana, Mississippi and Geor-
gia. The bar will continue to study merit
selection in Alabama and elsewhere with
emphasis on its impact on minorities
and females.

COMMITTEE ON

LAWYER

ADVERTISING AND
SOLICITATION
— Glenda Cochran,
Birmingham, chair

Thirty-second television spots were

aired statewide encouraging citizens to
report acts of lawyer solicitation to the
state bar. Funding for the television
spots was obtained through an [OLTA
grant which the committee prepared and
submitted to the Alabama Law Founda-
tion in December 1989. The spots aired
in the major metropolitan markets
throughout Alabama.

COMMITTEE ON
LAWYER PUBLIC
' RELATIONS
—Bryant A. Whitmire, Jr.,
Birmingham, chair
The Public Relations Committee met
four times last year. During this time,
the committee discussed priorities
which the committee should emphasize
and decided on two areas. One was to
educate the public concerning the laws
of Alabama and what lawyers do in con-
junction with them. The second was to
assist in getting as much public recogni-
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tion as possible during Operation Desert
Storm. The committee members had
numerous meetings with the Birming-
ham News and were disappointed in the
newspaper’s attitude toward publishing
any articles. Conseguently, the commit-
tee is in the process of dispersing arti-
cles through the smaller newspapers
throughout the state. These articles will
be written by lawyers on a topic a
layperson could understand and should
make the public feel better about the
way the court system is handling their
cases. Several local bar associations
were very active in Desert Storm and
assisted the soldiers in numerous ways.
These actions were reported in the
newspaper and showed the legal profes-
sion's patriotic assistance to the soldiers
going overseas. The committee also rec-
ommended that the state bar hire a full-
time public relations person. The com-
miltee's feeling was that it would take
someone full-time to handle the work-
load which is involved in public rela-
tions.

r:- “ TASK FORCE ON
( LEGAL EDUCATION
i ~  — Orrin K. Ames, I,
Mobile, chair

The task force has devised proposed reg-
ulations for non-accredited law schools in
Alabama. The proposed regulations will be
submitted to the board of commissioners
for action and, assuming favorable action,
then to the supreme court.

=" JUDICIAL BUILDING
¢ TASK FORCE

' — Maury Smith,
Montgomery, chair

The Alabama Building Commission
reviewed and approved the proposed
contract between the Alabama Judicial
Building Authority and the Brasfield,
Gorry Construction firm for the con-
struction of the new judicial building.
There remain some final details to be
negotiated. However, the order of the
commission authorizes the contractor
to proceed with the construction in
August. The anticipated construction
time is 26 months.

The bid package to the contract has
listed seven alternatives in the contract.
The bidding period to the alternatives
related Lo limestone for the building. It
was determined that the building would
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be constructed with all limestane in the
columns, exterior walls and other places
called for in the specifications, rather
than concrete. This will greatly enhance
the building.

The chief justice and the administra-
tive staff continue to give the building
project special attention in every detail.
Adequate parking for emplovees and
members of the public using the build-
ing is a matter the Judicial Building
Authority continues to address. Howey-
er, no solution to this important matter,
to our knowledge, has been reached.

SPECIALIZATION
- William W.

Lawrence, Talladega, chair

The task force began the year by
compiling information received from
other states concerning their successes
and problems encountered with their
specialization programs. The task force
received a number of responses from
other states which have implemented
programs and feels that the informa-
tion received from them will prove to
be helpful in establishing a program
for the Alabama State Bar. At its last
meeling, the task force proposed dis-
tributing a questionnaire, perhaps
through various sections of the bar, to
get a feel from the bar as a whole
regarding specialization. The task force
hopes to follow up with this soon and
have some responses to furnish the
committee.

F‘-:"" COMMITTEE ON
| \ SUBSTANCE ABUSE
' = IN SOCIETY
— Honorable William J. Wynn,
Birmingham, chair

The commitlee focused its attention
on speaking to teachers, counselors and
young persons in grade school and high
school. The committee worked with the
Center for Law and Civic Education in
Birmingham to accomplish these goals.
The committee chair was recently con-
tacted by the ABA and was informed of a
joint ABA/AMA program where doctors
and lawyers combine efforts in speaking
to young people about substance abuse.
The committee intends to fully explore
this option and work further in carrying
oul its mission and goals,

f-"ﬁ:"" TASK FORCE ON
i

2=="" PERMANENT CODE

& COMMISSION
' = J. William Rose,
Jr., Birmingham, chair

The commission is unanimously
resolved to recommend to the board of
commissioners that information dis-
closed by a lawyer to another lawyer in
connection with the first lawver's seek-
ing assistance in dealing with his or her
substance abuse problem be treated as
privileged and confidential information
under the new rules of conduct,

The commission also considered the
potential for unequal treatment of
judges and non-judge lawyers in the
supervision of their judicial campaign
tactics and conduct. The commission
plans to recommend to the board of
commissioners that a single set of stan-
dards be enforced by one entity, without
any presumption on the commission's
part as to which entity.

=" QUALITY OF LIFE
.\\ TASK FORCE
\ = — James Jerry
Wood, Montgomery, chair
Through a sub-committee the task
force has developed some specific areas
to be explored in a survey of the state bar
population. The task force has prelimi-
narily determined to ask the board of
commissioners to consider funding a
bar-wide survey during the 1991-92 year.

=" TASK FORCE ON
A ALTERNATIVE
K —= METHODS OF DiS-
PUTE RESOLUTION
— J. Noah Funderburg,
Tuscaloosa, chair

The primary focus of the work of the
task force this vear has been the educa-
tion of the bench and bar about the
availability and feasibility of various
forms of the ADR. This goal was
achieved in large part through the pub-
lication in the May 1991 issue of The
Alabama Lawyer of three articles on
various forms of ADR. A sub-committee
of the task force also made a presenta-
tion regarding summary jury trials to a
group of Jefferson County circuit court
judges. The presentation was favorably
received, and members of the task force
practicing in Jefferson County have
committed to assisting the judges and
Jefferson County lawyers in finding suit-
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able cases for employing the summary
jury trial technique. The task force has
also recommended an ADR educational
program for the 1992 state bar annual
meeting. Finally, one issue which has
remained in limbo during 1990-91 has
been the proposal by the state bar to the
Alabama Supreme Court to amend Rule
16 of the Alabama Rules of Civil Proce-
dure to accomodate voluntary media-
tion. That rule change is still pending
before the Alabama Supreme Court with
no definite timetable for final action,

ALABAMA LAWYER

REFERRAL SERVICE

BOARD OF TRUSTEES
— James E. Williams,
Montgomery, chair

The Alabama Lawver Referral Service
has operated in a very effective manner
for the past few years primarily due to
the hardworking diligence of Joy
Meininger, the secretary for the service.
The plan of action for the trustees for
1990-91 was to continue to review the
operation of the service and identify and
remedy any problems that were encoun-
tered. The trustees also sought to fur-
ther publicize the availability of legal
services through the service by attempt-
ing to recruit additional attorneys.

From January 1, 1991 to May 1, 1991,
the referral service actually made 5,993
referrals to attorneys throughout the
state. The secretary for the service
receives approximately 1,000 telephone
calls a month requesting an attorney.
The program provides a service to the
general public and to lawyers interested
in the program.

UNAUTHORIZED

PRACTICE OF LAW

COMMITTEE
— James W. Porter, I,
Birmingham, chair

A lawsuit which has been approved by

the board of commissioners and is ready
for filing awaits action by the supreme
court concerning the immunity of the
chair and of the committee in initiating
this lawsuit. In regard to other matters
of interest, the committee reiterates its
official position that the statutes pro-
hibiting the practice of law by an unau-
thorized person apply to the practice of
law before administrative boards and
bodies. The committee is authorizing a
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letter to all such boards and bodies. This
is related to the new pro hoc vice rules
and regulations which have been recom-
mended to the supreme court which
should clarify that those rules do apply
to administrative proceedings held with-
in the state,

TASK FORCE ON

ILLITERACY

— Lynne B.
Kitchens, Montgomery, chair

The task force has worked with the

Alabama Literacy Coalition, which has
served as a useful source of information
and advice. The bar is taking an active
role in the coalition’s continuing educa-
tion function by not only co-sponsoring
a literacy conference but also by playing
an active role in the planning stage, As a
result of the resolution drafted by the
task force and approved by the board of
commissioners, the chief justice of the
Alabama Supreme Court has demon-
strated his interest in court/literacy
referral programs and has directed the
Administrative Office of Courts to deter-
mine the feasibility of establishing such
programs statewide as a part of alterna-
tive sentencing. Having identified two
programs already in existence, the task
force is trying to foster such programs
by taking steps to ensure that both
judges and illiteracy providers are

informed about them. An awareness ses-
sion was held at the District and Circuit
Judges’ Conference in Gulf Shores and
is to be repeated at the fall or winter
conference. At the task force’s sugges-
tion, the largest, most successful
court/literacy referral program has pro-
duced a 15-minute video about its pro-
gram. The video, funded by TVA, gives a
nuts-and-bolts approach in setting up
literacy referral as an integral part of
alternative sentencing.

Finally, the task force requested per-
mission of the board of commissioners
to apply for an IOLTA grant to co-spon-
sor a fall literacy conference, an annual
event handled by the Alabama Literacy
Coalition, Other co-sponsors will
include Alabama Power and Russell Cor-
poration. It will be held at South Central
Bell's headgquarters in Birmingham. The
tentative theme of the conference is
“Literacy — Evervbody's Business: What
You Can Do!” The task force is involved
in the planning of the conference and is
designing a session around the court/lit-
eracy referral programs and possibly
another to focus on the ways that
lawvers can deal with the problem of lit-
eracy. The publicity generated for the
bar by this conference, it is hoped, will
provoke even more interest in the prob-
lem of illiteracy on the part of lawyers
and law firms. H

Featuring:
Now at

and a full panel of other experts
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ABOUT MEMBERS, AMONG FIRMS

L. Scott Johnson, Jr. announces the
relocation of his primary office to 307 S.
McKenzie Streel, Foley, Alabama 36535,
Phone (205) 952-0742,

Henry Taliaferro announces the relo-
cation of his office to 418 19th Street-Ens-
ley, Birmingham, Alabama 35218, Phone
(205) TR5-9600,

Victor H. Lott, Jr, announces the
opening of his office under the name of
Victor H. Lolt, Jr., P.C., al 150 Govern-
ment Street, Suite 3005, The LeClede
Building. The mailing address is P.O. Box
1073, Mobile, Alabama 36633. Phone (205)
438-6800,

Gregory N. Norton announces the
opening of his office at 1121 Noble Street,
Anniston, Alabama 36201. Phone (205)
237-7555. The mailing address is P.0. Box
24842, Anniston 36202,

Correction: In the July issue of The
Alabama Lawyer, Robert K. Lang's name
was misspelled. The editor regrets any
inconvenience this may have caused.

AMONG FIRMS

Larry R. Newman, Stephen L. Sex-
ten and Mark E. Martin announce the
formation of Newman, Sexton &
Martin, with offices are 3021 Lorna Road,
Suite 310, Birmingham, Alabama 35216.
Phane (205) 823-5515.

The firm of MeRight, Jackson, Dor-
man, Myrick & Moore announces that
Richard T, Dorman, Charles R. Mixon,
Jr. and K.W. Michael Chambers have
become partners in the firm, and Patricia
Ponder, David R. Peeler, Lynda B,
Nagrich and Cecily Kaffer have become
associated with the firm. Offices are located
at the First Alabama Bank Building, 106 St.
Francis Street, Mobile, Alabama. Phone
(205) 432-3444.

The firm of Miller, Hamilton, Snider
& Odom announces that Christopher G.
Hume, I and M. Kathryn Knight have
become members of the firm, Todd H.
Katz, Mark J. Tenhundfeld and Christo-
pher Kern have become associated with
the firm, James B, Newell, Jr, and Hugh
H. Smith have become of counsel to the
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firm, and Bill J. Braswell has become
director of administration with the firm,
Offices are located in Mobile and Mont-
gomery, Alahama and Washington, D.C.

The firm of Rushton, Stakely, John-
ston & Garrett announces that Jack B.
Hinton, Jr,, former law clerk to Justice J.
Gorman Houston, Jr., has become an asso-
ciate of the firm, The mailing address is
P.O. Box 270, Montgomery, Alabama
36101-0270. Phone {205) 834-8480.

The firm of Durward & Arnold
announces the relocation of their offices to
1150 Financial Center, 505 North 20th
Streei, Birmingham, Alabama 35203.
Phone (205) 324-6654,

Johnston, Barton, Proctor, Swedlaw
& Naff announces that Raymond P.
Fitzpatrick, Jr. has joined the firm as
counsel, Offices are located at 1100 Park
Place Tower, Birmingham, Alabama 35203.
Phone (205) 322-0616,

Frazer, Greene, Philpot & Upchurch
announces that D. Brent Baker has
become a member of the firm. Offices are
located at First National Bank Building,
107 Saint Francis Street, Suite 22086,
Maobile, Alabama 36602. Phone (205) 431-
6020,

Douglas H. Scofield, Kimberly R.
West and Michael B. French announce
the formation of Scofield, West &
French. Offices are located in The Massey
Building, Suite 205, 2025 Third Avenue,
North, Birmingham, Alabama 35203,
Phone (205) 328-0008,

Gorham, Waldrep, Stewart,
Kendrick & Bryant, P.C. announces
that Vietor Kelley has joined the firm as
an associate. Offices are located at 2101 6th
Avenue, North, Suite 700, Birmingham,
Alabama 35203. Phone (205) 254-3216.

Parnell, Crum & Anderson, P.A.
announces that A. Richard Pyne has
received his master of laws in taxation and
has become a member of the firm. The
mailing address is P.0O. Box 2189, 641
South Lawrence Street, Montgomery,
Alabama 36104, Phone (205) 8324200,

Jennings, Carter, Thompson & Veal
announces the relocation of their offices to
2001 Park Place, North, Suite 525, Birm-
ingham, Alabama 35203, Phone (205) 324-
1524,

The firm of Sherrill & Batts an-
nounces that William G. Mathews has
become a partner with the firm, and the
name has been changed to Sherrill, Batts
& Mathews. Offices are located at 102
South Jefferson Street, P.O. Box 853,
Athens, Alabama 35611, Phone (205) 232-
202,

The firm of Maynard, Cooper, Frier-
son & Gale, P.C. announces that Asa
Rountree has become a member of the
firm and that Gail C. Washington, Carl
5. Burkhalter, Jeffrey R. McLaughlin,
Sarah E. Yates, Thomas C. Clark, III,
Christopher B. Harmon, Jeffrey A.
Lee, Warren B. Lightfoot, Jr., Robert
W. Tapscott, Jr. and Thomas W, Tha-
gard, IN have become associates of the
firm. The firm has offices in Birmingham
and Montgomery, Alabama.

Lloyd, Bradford, Schreiber & Gray,
P.C. announces thal Gerald A. Temple-
ton has joined the firm as an associate and
the firm is now located at Two Perimeter
Pirk, South, Suite 100, Birmingham,
Alabama 35243, Phone (205) 967-8822.

Burr & Forman announces that
Robert B. Rubin and Michael L. Hall
have become partners in the firm and
Kendall W. Maddox has become associat-
ed with the firm. Offices are located in
Birmingham and Huntsville, Alabama.

The firm of Bell, Richardson &
Sparkman, P.A. announces the firm
name has changed to Bell Richardson,
P.A. The office remains at 116 South Jef-
ferson Street, P.O. Box 2008, Huntsville,
Alabama 35804, Phone (205) 533-1421, The
firm also announces that J. Michael
Broom and Stuart E, Smith have
become members of the firm.

The firm of Prince, Baird & Poole,
P.C. announces the addition of Silas G.
Cross, Jr., formerly of Starnes & Atchi-
son, as an associate. Offices are located at
2501 Sixth Street, Tuscaloosa, Alabama
35401. Phone (205) 345-1105.

The firm of Dominick, Fletcher,
Yeilding, Wood & Lloyd, P.A.
annoiinces thal Clark Collier has become
a member of the firm, and Jane Emily
Crosswhite, B. Boozer Downs and
Mary P, Thornton have become associat-
ed with the firm, Offices are located at 2121
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Highland Avenue, Birmingham, Alabama
35205. Phone (205) 939-0033.

The firm of Glenda G. Cochran
announces that Kathryn H. Sumrall, for-
mierly a partner with Emond & Vines, has
joined the firm. The firm name is changed
to Cochran & Sumrall, P.C. Offices are
located at 305 Park Place Tower, Birming-
ham, Alabama 35203. Phone (205) 328-
5050,

Inzer, Suttle, Swann & Stivender,
P.A. of Gadsden announces that as of July
1, 1991 the firm name has heen changed to
Inzer, Stivender, Haney & Johnson,
P.A. James S. Sledge is no longer a
member of the firm, having been appointed
a judge for the U.S, Bankruptcy Court,
MNorhtern District of Alabama. Robert D.
McWhorter, Jr. has joined the firm.

ESPN, Inc. announces that James B.
Noel has joined the company. Headgquarters
are located at ESPN Plaza, Bristol, Con-
necticut 06010-9454. Phone (203) 585-
2000,

Energen Corporation announces the
promotion of Dudley C. Reynolds to gen-
eral counsel and secretary, and J. David
Woodruff, Jr. lo vice-president-legal and
assistant secretary. Offices are located at
2101 Sixth Avenue, N, Birmingham, Alaba-
ma 35203-2784. Phone (205) 326-8184.

The firm of Conwill & Justice an-
nounces that Roy M. Johnson, III has
become a member of the firm, and the firm
name will be Conwill, Justice & John-
son, localed at Main Street, Columbiana,
Alabama. The mailing address is P.0. Box
557, Columbiana 35051. Phone (205) 669-
6701,

The firm of Luker & Brewer announces
the change of the firm name to Luker,
Brewer, Shores, Umstead, Erskine &
Bramer, and that Michael C. Shores,
Cynthia Hooks Umstead, Tamera K.
Erskine, and Jeffrey D. Bramer have
become partners of the firm. Offices are
located at Barrister Hall, 2205 Morris
Avenue, Birmingham, Alabama 35203,
Phone (205) 251-6666.

Rosemary Clark, formerly of Sirote &
Permutt, P.C. in Huntsville, has become a
senior altorney of the Resolution Trust
Corporation in Baton Rouge, Louisiana.
Offices are located at 100 St. James Street,
Building H, Baton Rouge, Louisiana T0802.
The mailing address is P.O. Box 91183,
Baton Rouge 70821, Phone (504) 339-1322.

Samuel M. Johnston, Jr., Robert B,
Wilkins, J. Michael Druhan, Jr., James
C. Johnston, D, Charles Holtz, and
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254-3216.

Joseph 8. Johnston announce the forma-
tion of Johnston, Wilkins, Druhan &
Holtz, 157 North Conceplion Street, P.O.
Box 154, Maobile, Alabama 36601, Phone
(205) 432-0738.

J. Flayd Minor announces that Calvin
M. Whitesell, Jr. became associated with
the firm, effective May 20, 1991. The firm’s
address is 458 South Lawrence Street,
Montgomery, Alabama 36104. Phone (205)
265-6200,

The firm of Gorham, Waldrep, Stew-
art, Kendrick & Bryant, P.C, an-
nounces that Vietor Kelley, formerly of
the LS. Attorney's Office, Northern District
of Alabama, became associated with the
firm, effective February 19, Offices are
located at 2101 6th Avenue, N, Suite 700,
Birmingham, Alabama 315203. Phone (205)

The firm of Bradley, Arant, Rose &
White announces that Andrew Robert
Greene, former depuly regional counsel for
the U.S. Environmental Protection Agency,
has joined the firm as a partner, effective
May 1. Offices are located in Birmingham
and Huntsville, Alabama.

The firm of Williams & Williams an-
riounces thal Randall M. Cheshire has be-
come an associate of the firm, Offices are
located at 2617 Eighth Street, Tuscaloosa,
Alabama 35401-2103, Phone (205) 345-7600.

Central Bank of the South announces
that Daniel B. Graves has been appointed
senior legal counsel, Prior to working at
Central, Graves was a partner with Miller,
Hamilton, Snider & Odom in Mobile.
Offices are located at 701 South 20th
Street, Birmingham, Alabama 35233.
Phone (205) 933-3690. B
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Failure To Read This Article
May Result In The Dismissal
Of Your Appeal

By KERRY R. GASTON and CELESTE W. SABEL

ppellate practice in Alabama

is undergoing change. That

change is reflected in numer-

ous amendments to the Ala-
bama Rules of Appellate Procedure and
changes in court policy that will become
effective October 1, 1991,

All too often, notices similar to the
title of this article are sent out by appel-
late courts. In lieu of “to read this arti-
cle,” insert wording such as “advise us of
the status of the case" or “file brief” or
“file transcript” and you have the idea.
This article is to alert the practitioner to
the changes to come so that notices
such as the above may be avoided.

The appellate rules amendments —
amendments which should have
appeared in the September 19, 1991,
advance sheels of the Southern Reporter
(after this article went to press)—will
apply to all appeals filed on and after
October 1, 1991, Briefly, some of the
changes: A docketing statement will be
required to accompany a newly modified
version of the notice of appeal form cur-
rently in use. Rather than indicating the
proceedings to be transcribed in the
notice of appeal, the appellant will now
complete a “Transcript Purchase Order
Form." Rule 10(b), requiring “satisfacto-
ry arrangements” to be made with the
court reporter for preparation of the
transcript, has been amended to require

252 / September 19491

payment of the estimated cost of the
transcript within 7 days of the filing of
the notice of appeal. There are now time
limits for supplementing the record on
appeal and a change in policy relating to
extensions for the filing of briefs. Each
of the rule changes will be discussed in
greater detail below.

Rule 1 of the Rules of Appellate Proce-
dure provides that the rules are to “be
construed so as to assure the just,
speedy, and inexpensive determination
of every appellate proceeding on its mer-
its.” It is in the spirit of affording liti-
gants “just, speedy, and inexpensive"
review that the new rule amendments
were adopted.

ULES

Mew MNotice of Appeal Form
for Civil Cases

Amendment to Rule 10(b),
AR.App.P.

The notice of appeal form, Form 1,
found in Appendix | of the Alabama
Rules of Appellate Procedure, has been
maodified. The notice no longer includes

the section entitled “Designation of
Reporter's Transcript.” Now, designa-
tion of the reporter’s transcript will be
made by use of a “Transcript Purchase
Order Form." The notice of appeal
does contain, however, a “Transcript
Status” section in which the appellant
will indicate whether a transcript will be
ordered and each of the court reporters
who will be preparing the transcripts.

Docketing Statement
Amendment to Rule 3, AR App P.
Addition of Saction (&)

The “Docketing Statement,” which
will be required by a new section desig-
nated (e) in Rule 3, A.R.App.P., must
accompany the notice of appeal in all
appeals to the Court of Civil Appeals and
all civil appeals to the Supreme Court.
The appellate docketing statement is
similar to the circuit court cover sheet
currently required at the trial level, The
docketing statement requires, among
other things, information relating to the
finality of the case, information con-
cerning appropriate appellate jurisdic-
tion, and brief summaries of the facts
and issues. The form, which will be used
by the appellate courts for case-manage-
ment and statistical purposes, is
designed to alert the appellate epurts of
possible jurisdictional problems early in
the appeal. The practitioner is strongly
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urged to use the form as a tool to review
his or her case for any finality problems,
to determine if the appeal is being filed
with the correct appellate court, and to
narrow issues. While accurate sum-
maries are expected, the appellant will
not be penalized if there is a variance in
the issues stated in the docketing state-
ment and the issues stated in the briefs,

The docketing statement also has a
space for the appellant to indicate
whether the case is one which may be
appropriate for a settlement conference.
If the appellant indicates a willingness
to participate in a settlement confer-
ence, counsel will be notified of the pro-
cedure to be followed.

Filing of the docketing statement is
not jurisdictional, as is the notice of
appeal. It should be noted, however, that
strong sanctions — including dismissal
of the appeal or contempt of court —
may ensue for failure to file,

Transcript Purchase Order -
Civil

Amendment to Rule 10(b)(2),
A.R.App.P.

One of the greatest hindrances to
“speedy” appellate relief is delayed tran-
script preparation. The existing Rule 11,
ARApp.P., requires the court reporter
to file the designated reporter’s tran-
script with the clerk of the trial court
within 56 days from the date of the
notice of appeal. This is not accom-
plished, however, if there is a dispute
over costs of preparing the transcript,
Under the current rules, the appellate
court has no way of knowing of such
disputes until the time for filing the cer-
tificate of completion of the reporter’s
transcript has passed. While disputes
over transcript preparation are in most
cases ultimately resolved satisfactorily
for all concerned, the appeal may have
been delaved by many months,

Rule 10(b){2) was amended to allevi-
ate this problem. In all appeals filed
October 1, 1991, and after, the appellant
will be required to pay the court
reporter the estimated cost of the

Kerry R. Gaston
Kerry A Gaston & the semor stalf aliormay = the
clerk's office of the Alabama Supreme Court

Celeste W. Sabel
Colosto W, Sabal ls a stall attorney in the clark's
ollice of the Alabama Suprema Court
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reporter’s transcript within 7 days of the
filing of the notice of appeal. Additional-
ly, 2 “Transcript Purchase Order of
Appellant - Civil” form must be filed.
One section of the transcript purchase
order form will be completed by the
appellant and distributed to the court
reporter, the appellee, and the trial
court. The court reporter will be
required to complete another section of
the form where the estimated comple-
tion date, the estimated cost, and
whether or not payment has been made
is designated. Copies of this section of
the form are to be forwarded to the
appellate court,

Rule 1 of the Rules of
Appellate Procedure
provides that the rules
are to “be construed so as
to assure the just, speedy,
and inexpensive
determination of every
appellate proceeding on
its merits.”

If the appellee deems that other parts
of the proceedings are necessary, the
appellee must pay the estimated cost of
transcription of the additional proceed-
ings to the court reporter within seven
(7) days of the receipt of the appellant’s
transcript purchase order. The appellee
and the court reporter must complete
sections of the transcript purchase order
form and forward the form to the courts
and parties listed above. While the
requirement that the appellee pay may
seem harsh, the rule does provide that
the appellee may, at any time, “. . . apply
to the trial court for an order requiring
the appellant to reimburse the
appellee . . .".

This new procedure for transcript
preparation is intended to result in the
early determination and resolution of
any potential problems and significantly
reduce delay due to transcript prepara-
tion disputes.

Transcript Purchase Order -
Criminal

Amendment to Rule 10{c).
AR.App.P.

Rule 10(c), A.R.App.P., relating to the
record on appeal in criminal cases, has
several important amendments estab-
lishing new procedures that should be
reviewed very carefully. Of particular
importance is the new requirement that
the appellant complete and file with the
clerk of the trial court a "Reporter's
Transcript Order - Criminal” form. This
form is to be filed at the time written
notice of appeal is filed. If notice of
appeal is given orally, the form must be
filed within seven (7) days after oral
notice of appeal is given, The appellant
is required to mail copies of the form to
the Clerk of the Court of Criminal
Appeals, the district attorney, the Attor-
ney General and to each court reporter
who reported proceedings designated for
inclusion in the reporter’s transcript.

The appellant must certify on the
transcript order form that satisfactory
financial arrangements have been made
with each court reporter responsible for
preparing a portion of the reporter’s
transcript. Only two exceptions apply:
(1) the defendant proceeded at trial as
an indigent, and such status is not sub-
sequently revoked or (2) the defendant
is granted permission to proceed on
appeal in forma pauperis. It should be
noted that the rule does not provide an
exception from this requirement for
appellants who have “pending” motions
for leave to proceed in forma pauperis.
For this reason, financial arrangements
must be made within the time required
in order to prevent dismissal of the
appeal, regardless of any pending
maotions for treatment as an indigent.

If financial arrangements have not
been made by the date the transcript
order is received by the court reporter,
the reporter is required to complete a
“Notice of Insufficient Financial Ar-
rangements” form, file the original with
the Court of Criminal Appeals, and serve
copies on the appellant and the Attorney
General. The notice shall state the date
the original was forwarded to the Clerk
of the Court of Criminal Appeals. Within
14 days after the date the notice is for-
warded to the appellate court, the appel-
lant must file an affidavit with the Clerk
of the Court of Criminal Appeals stating
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either (1) that the court reporter has
been paid or (2) that adequate financial
arrangements have been made. If the
affidavit containing the required state-
ment is not filed, the appeal will be dis-
missed.

Each proceeding in the case to be
transcribed for the appeal must be
specifically designated on the reporter's
transcript order. General designations
such as “all proceedings” are not suffi-
cient. The appellant will not be permit-
ted to raise any issue on appeal relating
to any proceeding in the case that is not
specifically designated in the reporter's
transcript order unless such proceeding
is not required by law or rule to be
reported.

Supplementing or Correcting
the Record - Civil
Amendment Rule 10(f), A.R.App.P
Rule 10{(f}, governing correction or
modification of the record, has been
amended and restricted to civil cases.
The Court has adopted an additional
section to Rule 10, section (g), which
will govern criminal cases (to be dis-
cussed below).

While the current Rule 10if) sets no
time limits for filing motions or issuing
rulings thereon with regard to correc-
tion or modification of the record, the
new 10(f) sets strict time limits, In that
regard, the rule is completely different
from the current Rule 100f). This rule
specifically provides that any motion
requesting correction or supplementa-
tion of the record must first be filed in
the trial court, not the appellate court,

The amended Rule 10{f) provides that
the appellant has fourteen {14) days
from the date shown on the copy of the
certificate of completion of the record on
appeal in which to file the 10(f) motion.
The appellee, too, is limited to fourteen
{14) days from the filing of the appel-
lant's brief in which to file the motion.

It should be noted that this rule
restricts any motion to correct or sup-
plement to items correctly designated in
compliance with Rule 10{b), but inad-
vertently omitted from the record, In
other words, practitioners must be sure
to designate every aspect of the trial
proceeding needed in the appeal at the
time the notice of appeal is filed.

After the motion to supplement or

correct is filed, the trial court has four-
teen (14} days in which to take action on
the motion. If the trial court fails to rule
on the motion within fourteen (14)
days, the motion will be deemed denied.
After the motion has been disposed of,
whether by court order or by operation
of the rule, a dissatisfied party has seven
(7) days to seek appropriate relief in the
appellate court. If either court grants
the motion to correct or supplement the
record, the circuit clerk and the court
reporter (if a transcript is required) have
no more than twenty-one (21) days to
complete the supplemental or corrected
record.

Nate that the appellate briefing sched-
ule will not¢ be stayed unless there is a
specific order from the appellate court
granting such a stay.

Supplementing or Correcting
the Record - Criminal
Amendment to Rule 10, A.R.App.P.
Addition of Section (g)

Section (g) of Rule 10 is a new section
applicable to appeals in criminal cases.
It is similar to 10(f), except in two key
aregas.;
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First, if the trial court fails to rule on
an appellant’s motion to supplement the
transcript within fourteen (14) days, it is
deemed granted, provided the supple-
mental proceedings were originally des-
ignated in the reporter's transcript
order. Any other motions pursuant to
this rule are automatically denied if not
ruled upon within 14 days from filing.
Secondly, unlike appeals in civil cases,
once a motion to supplement or correct
the record is filed in the trial court, the
briefing schedule is stayed until the
denial of the motion. If the motion is
granted, the briefing schedule shall be
suspended until the record is supple-
mented or corrected.

Appendix System
Rescission of Rule 30, A.R.App.P
When the appellate rules were adopt-
ed, appellants were given the option of
filing an appendix to the briefs or filing
a second copy of the record. The Court,
having found that there was an average
of only two parties a vear using the
appendix method, has rescinded Rule
30, AR App.P.

Second Copy of the Record
Amendment to Rule 11(a)(4),
AR.App.P.

The Supreme Court requires a second
copy of the record. The rules allowing
use of the “appendix method” as an
option permitted the parties until the
time their briefs were due to choose
whether to use the appendix method.
Consequently, according to Rule 30
{now rescinded), the second copy did
not have to be filed until fourteen (14)
days after the date the appellee was
required to file his or her brief. The
appendix system no longer being an
option, the amendment to Rule 11{a)(4)
now requires that a second copy of the
record be filed with the clerk of the
appellate court within fourteen (14)
days after the date shown on the copy of
the certificate of completion of the
record on appeal.

Presently, determination of jurisdic-
tional or finality problems occurs after
the record is received and the appeal
briefed. Receipt of the second copy of the
record at an earlier stage, as required by
amended Rule 11(a){4), will provide the
Court a more efficient time-frame for
resolving any such problems.

THE ALABAMA LAWYER

Extension of Time for
Completion of Record;
Reduction in Time
Amendment to Rule 11(c),
AR.App.P.

The amendment to Rule 11{c) simply
requires that any extensions granted to a
court reporter by the trial court or the
appellate court be limited to seven-day
increments. The court reporter may still
receive a one-week extension from the
trial court without a showing of good
cause. For good cause shown, the trial

court may grant up to three additional
seven-day extensions; however, no more
than a total of four seven-day extensions
may be granted by the trial court.

The trial court may also grant a seven-
day extension of time to complete the
clerk's record and, for good cause
shown, the trial court may grant an
additional seven-day extension, but no
more than a total of two seven-day
extensions.

Motions for additional time may be
made to the appellate court.
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References in Briefs to the
Record

Amendments to Rules 28(e) and
10(b). A.R.App.P.

An amendment to Rule 10(b) elimi-
nates the requirement of clerks' offices
or reporters putting a “CR" or “RT"
before the page numbers in the record.
Each section of the record will begin
with page 1 and be numbered consecu-
tively. With the “CR" and “RT" refer-
ences having been removed from the
record, there can potentially be two
pages with identical page numbers. For
example, there can be a page 25 of the
clerk's record and a page 25 of the
reporter’s transcript. It is the attorney's
responsibility to designate in the brief
which part of the record is being refer-
enced. The amendment to Rule 28(e)
provides that this be done by putting the
letter “C” before any reference in a brief
to a page in the clerk’s record, and if a
reference is made to a page in the
reporter's transcript, the reference shall
be preceded by the letter “R".

Time for Serving and Filing
Briefs

Amendment to Rule 31(a),
AR.App.P.

The amendment to Rule 31(a) pro-
vides that the appellee’s brief shall be
filed within twenty-one days after the ffl-
ing of the brief of the appellant in the
appellate court. The old rule stated that
the time ran from the service of the
brief. This amendment brings the rule
in line with current Supreme Court
practice. Likewise, the appellant’s reply

brief is due to be filed within fourteen
(14) days after the filing of the brief of
the appellee in the appellate court.

Length of Briefs
Amendment to Rule 28(g).
ARAppP.

This rule was modified to limit the
argument section in a rehearing brief to
no more than twenty (20) pages of stan-
dard commercial printing or twenty-five
(25) type-written pages.

REGARDING EXTENSIONS
FOR BRIEFS

One seven-day extension of time, as
provided by Rule 31(d), A.RApp.P., may
be granted to each side. A request for an
extension may be granted over the tele-
phone; however, the extension must be
confirmed in writing to the appellate
clerk’s office, and the confirmation let-
ter must state the exact date the brief is
due and be sent to opposing counsel.

Motions for enlargements of time to
file the brief after the seven-day exten-
sion will not be granted unless extraor-
dinary good cause is shown. A heavy
workload, vacation, etc., will not be con-
sidered good cause. Any request for an
enlargement of time to file the brief
after the seven-day extension must be

made by motion to the appellate court
and the motion must be received in the
appellate court before the first extension
has expired.

Extensions will not be granted for fil-
ing a brief in support of an application
for rehearing or for filing a reply brief to
the application for rehearing.

Please note that while the courts will
retain the rather liberal policy of allow-
ing the one seven-day extension of time
as provided by Rule 31(d), any enlarge-
ments of time Lo file the briefs will be
strictly reviewed. It is recommended to
the practitioner that the brief be filed
within the original twenty-eight (28)
day time period and that the seven-day
extension of time be used as an emer-
gency measure only. This will allow the
party filing the brief to have twenty-
gight days plus a seven-day safety valve.
Do not count on any enlargements of
time. Unless there is an unanticipated
event or emergency which results in
extreme hardship, it can be assumed by
the practitioner that a motion for an
enlargement of time to file the brief
after the seven-day extension will not be
granted by the appellate courts.

CONCLUSION

A reminder: The discussed rule
amendments and modifications should
have appeared in the September 19,
1991, advance sheets of the Southern
Reporter. Alsa, if you need help or clari-
fication at any stage of your appeal, staff
members of each of the appellate court
clerk's offices are available to answer
questions. ]

NOTICE _

1991-92 ANNUAL OCCUPATIONAL LICENSE/
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.¢1,; 1991 ALABAMA STATE BAR ANNUAL MEETING
Pt if it
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S ORANGE BEACH, ALABAMA

President Albritton thanked Judge Buchmeyer, Bench & Bar Luncheon
speaker

tw..f == A

Judge David A. Raines received Judicial Frcsudent Albritton and wife Jane enjoyed Alabama attorneys took advantage of LEXIS® training
Award of Merit 1991 convention
e T T it
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r._.l_rqr"l!"" L MY T

E.T. Brown of Birmingham received Walter F. Gewin award

(LEFT) Cwver 600 attended Membership Reception
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1991 ALABAMA STATE BAR ANNUAL MEETING

& el e e

ORANGE BEACH, ALABAMA

Past presidents gathered
for annual breakfast

Practice”

Gollers picked up boxed lunches before tournament

(RIGHT] Participants in golf scramble at Perdido Bay Golf
Course
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1991 ALABAMA STATE BArR ANNUAL MEETING
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ORANGE BEACH, ALABAMA

Shearen Elehash with Jane and Harold Albritton Elehash entertained at Annual Dinner

Bradley Hale spoke on chemical President Albritton with 50-year certificate recipients Ahva Caine presentled President Albritton with
dependencies president’s plague

President Albritton presented memorial resolution to family of
Broox G, Garrett

{LEFT]) President Albritton's family recognized at Grande
Convocation
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Joe Cassady of Enlerprise . . .

Past President Albrittan, *91-92 President Adams and President-elect Small
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1991 ALABAMA STATE BAR ANNUAL MEETING
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Parkside of Alabama . . .

WINNERS IN THE
1991 ALABAMA STATE BAR
GOLF SCRAMBLE

1st Place 3rd Place
Charles Elliott, Birmmigham Wade Baxley, Dothan
Robert Gonee, Florence Joe Cassady, Sr., Enlerprise
Tim Reynolds, Opelika Mark South, Blountsuille

Stevie Still, Birmingham

2nd Place 4th Place
Rod Alexander, Moulton Steve Brunson, Gadsden
lim Baker, Birmingham Bent Owens, Birmingham
Don McCabe, Daleville Steve Stine, Birmingham
5th Place

Wayne Causey, Calera
E.B. Hamner, Florence
Gorman Jones, Sheffield
Marion Walker, Birmringham

. . . and ¥alCom Computer Center.
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PUNITIVE DAMAGES

——— A Historical Perspective

By GORMAN HOUSTON

n Greek mythology, Memory (Mnemosyne) was the
mother of all culture, and Clio, her eldest daughter,
was the patroness of history, responsible for keep-
ing orderly accounts of past events. Law (Themis),
who sat by Jove on his throne to give him counsel, was the
mother of the three Fates, who spun the thread of human des-
tiny and were armed with shears to cut the thread when they
pleased.'

The United States Supreme Court has used a case that origi-
nated in the Alabama judicial systern as the vehicle for uphold-
ing punitive damages against a due process constitutional
challenge. Pacific Mutual Life Insurance Co. v. Haslip, __ .5,
__, 111 8,Ct. 1032 (1991). From a careful review of the majori-
ty opinion in Pacific Mutual and from the actions of the United
States Supreme Court since it announced its decision in Pacif~
fc Mutual, it appears that the Alabama procedure for post-ver-
dict review of punitive damages had a greater impact on that
decision than [ originally assumed. Therefore, the powers that
be at The Alabama Lawyer thought that it might be of interest
to members of the Alabama State Bar if a sitting justice,
befriending Clio, while keeping the daughters of Law close by
to cut off the account if it approached a pending or impending
case, recounted the events that led to the Alabama Supreme
Court's post-verdict review of punitive damages.

It is interesting to note that Hammond v. City of Gadsden,
493 So.2d 1374 (Ala. 1986), the seminal case on post-verdict
review, did not involve punitive damages, That case went to
the jury only on the city's innocent misrepresentation, which
would not support an award of punitive damages. The trial
court did not instruct the jury on punitive damages, and the
plaintiff did not request such an instruction. Anything in
Hammond concerning punitive damages is therefore obiter
dicta. However, without the Hammond procedure for review-
ing damages when they are challenged, post-verdict, as exces-
sive, it is probable that the United States Supreme Court
would have held that the method of awarding punitive dam-
ages in Alabama did not meet the due process requirements of
the United States Constitution.

Justice J. Gorman Houston

Jusitice J (Gorman Houslon has been an associate justice on the Alabama
Suprame Court since Seplomber 1985, Prioe (o that, he practiced law in Eulaula,
Alabama and served as & bar examiner, 8 bar commissionar, a rmemibar of |he
Alanama State Bar Disciplnary Commission, and poesident ol the Bar Association
ol the Third Judicial Circuit

Justice Houston graduated from the University of Alabama School af Law, whane
he was a member of the Farrsh Order of Jursprudence and an associate oditor of
The Alabarma Law Raview
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To understand why Hammend was written broadly enough
to encompass both compensatory and punitive damages, we
must look to General Motors Corp. v. Edwards, 482 50.2d 1176
(Ala, 1985}, Alabama Farm Bureau Casualty Insurance Co. v
Criffin, 493 So.2d 1379 (Ala. 1986), and Aetna Life Insurance
Co. v. Lavofe, 475 U.S. 813, 106 S.Ct. 1580, 89 L.Ed.2d 823
(1986). In General Motors, the trial court had remitted
$600,000 in each of two wrongful death cases. In addressing
the remittitur issue, Justice Maddox noted the inconsistency of
the Alabama Supreme Court when presented with the issue of
excessive judgments, and for a plurality of this court, wrote the
following:

“|TIhis Court has not vet adopled specific standards
for courts to apply in granting or denying remittitur. We
believe that the time has come for this Court to study
the remittitur practice in Alabama, and to adopt a rule or
rules of practice which would also protect the public's
interest in decreased court costs and a speedy and just
determination of every case upon the merits. We do not
adopt those standards in this case, because fo do so
would effect a major change in current remitlitur prac-
tice, and such a major change should be adopted only
after adequate notice and deliberate study by the full
Court.”

482 So.2d at 1199, (Emphasis added.) At that point, the fol-
lowing footnote appeared: “Justices Shores [the author of
Harmmond] and Houston are recused in this case,”

In the dissent in General Motors, written by Justice Almon
and concurred in by two other justices, including Justice
Jones?, it was noted:

“The purpose of punitive damages is to punish and
deter wrongdoing. The nature of the wfong and the
wealth of the defendant are pertinent to the decision on
the amount necessary to punish the wrongdoer. Because
the jury should not consider the wealth of the defen-
dant, it would be proper for the trial court to consider
such matters in a post-trial hearing on the motion for
new trial or remittitur.”

482 So.2d at 1200. (Emphasis added.)

In 1985, the United States Supreme Court granted certiorari
in Aefna Life Insurance Co. v. Lavoie, and that case was orally
argued before the United States Supreme Court on December
4, 1985, less than three weeks after the opinion in General
Motors, supra, was released by the Alabama Supreme Court.
Based upon the guestions asked by the United States Supreme
Court justices at oral argument, court watchers were of the
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opinion that the constitutionality of punitive damages would
be the principal issue addressed by that Court when it released
its opinion,

Meanwhile, the issues of remittitur and excessiveness of ver-
dicts continued to be presented to the Alabama Supreme
Court. In Alabama Farm Bureau Mutual Casualty Insurance
Co. v. Griffin, a per curiam plurality opinion released on Jan-
uary 17, 1986, the Alabama Supreme Court refused to address
the issue of excessiveness;

“This Court has not established specific standards for
trial courts to apply in granting or denying new trial
motions on the grounds of excessiveness. General
Mators Corp. v. Edwards, 482 S0.2d 1176 (Ala, 1985), We
presume that a trial court’s ruling on the issue of dam-
ages is correct and we will not disturb such a ruling
unless we find it to be plain and palpable error.”

493 50.2d at 1384,

Two justices (Maddox and Jones) were recused in Griffin,
just as two Justices had been recused in General Motors. Three
justices dissented in Griffin, based on the trial court's failure
to specifically address the excessiveness issue, just as three
Justices had dissented when a plurality of the court had
refused to address the issue of the trial court’s remittiturs in
General Motors.

I wrote for the three dissenting justices in Griffin and at-
tempted to formulate a standard to be applied when a motion for
remittitur was filed with the trial court. This standard was basi-

cally a comparison of the punitive damages judgment with puni-
tive damages judgments in similar cases involving a similar tort,
looking primarily to the enormity of the wrong and the necessity
for punishment and deterrence of the particular defendant.

On April 26, 1986, the United States Supreme Court released
its opinion in detng Life msurance Co. v. Lavoie, The case was
not resolved on the issue of the constitutionality of punitive
damages. However, Chief Justice Burger, in an opinion con-
curred in by six justices, wrote the following in regard to puni-
tive damages:

“|Aetna] also argues . . . tha! lack of sufficient stan-
dards governing punitive damages awards in Alabama
violates the Due Process Clause of the Fourteenth
Amendment . . . [This] argument [ | raisels anf impor-
tantt issuef | which, in an appropriate setting, must be
resolved. . .."

475 11.S. at 830, 106 5.Ct. at 1589. (Emphasis added.)

Two and one-half months later on July 11, 1986, the Alaba-
ma Supreme Court released its unanimous opinion in Ham-
mand v, Cily of Gadsden,

The same day that the opinion in Hemmond was released,
the court also released its opinion in Harmon v. Motors Insur-
ance Corporation, 493 So.2d 1370 (Ala. 1986), In Harmon, the
trial court had remitted $460,000 of a $500,000 verdict that
had included punitive damages, Justice Steagall, for a unani-
mous court, wrote:
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*“The trial court did not set out the factors it consid-
ered in ordering a new trial unless the plaintiff filed a
remittitur of $460,000. Therefore, we are unable to say
whether the trial court erred on this issue. Today in
Hammond v. City of Gadsden, 493 50.2d 1374 (Ala.
1986), this court has held that the trial court must enter
an order stating its reasons for granting or denving
motions of this kind. Therefore, the judgment of the trial
court is reversed and the cause remanded for entry of an
order consistent with the opinion in Hammond v, City of
Cadsden.”

493 So.2d at 1373,

On the same day that the opinions in Hammond and Har-
mon were released, rehearing was denied in Griffin. Therefore,
it appeared to me that Hammond would deal only with the
problem addressed in the dissent in General Motors, which
basically involved the breadth of the constitutionally guaran-
teed right to trial by jury (Article I, 11, Alabama Constitution of
1901}, and which was excepted out of the general powers of
government by Article I, 36, of the Constitution. It did not
appear to me that Hammond addressed the due process chal-
lenge to punitive damagdes or cases in which trial courts refused
to grant remittiturs without stating reasons, i.e:, Griffin.

During the summer and fall of 1986, 1 read every law review
article and treatise on punitive damages in the Alabama
Supreme Court Library and most major opinions from other
jurisdictions on punitive damages, and | prepared what ulti-
mately became my special concurrence in Aefna Life Insur-
ance Co. v. Lavoie. The seven factors that | suggested that trial
courts should consider when confronted with the issue of
excessiveness of punitive damages in that special concurrence
came (1) from my ultimately withdrawn dissent in Griffin." (2)
from the dicta concerning punitive damages in Hammond
(“culpability of defendant's conduct, desirability of discourag-
ing others from similar conduct, and impact upon the par-
ties"), (3) from Justice Almon's dissenl in General Mofors and
Justice Jones's special concurrence in Ridout's-Brown Service,
Ine. v. Halloway, 397 So.2d 125 (Ala, 1981), and (4) from
numerous law review articles and treatises on punitive dam-
ages published before September 1986. My special concurrence
was written to address specifically Chief Justice Burger's warn-
ing that whether the lack of sufficient standards governing
punitive damages violated the Due Process Clause of the Four-
teenth Amendment was an important issue, “which in an
appropriate setting must be resolved.”

: Subsequently, the court recognized that the excessiveness
issue presented by Griffin should be reviewed in accordance
with the procedures set out in Hammond, and on October 31,
1986, the court did what it very seldom does, and granted the
second application for rehearing and remanded Griffin to the
trial court for the entry of an order consistent with Hammond.
At that time, | withdrew my dissenting opinion in Griffin. |
have often wondered if 1 would have spent the time that I spent
in formulating standards that I thought would comply with
due process, if the majority of the court had granted the first
application for rehearing in Griffin and had remanded the case
for a hearing in accordance with Hammeond at that time, | had
done this research and prepared a special concurrence in
Aetna Life Insurance Co. v. Lavofe by the lime the second
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application for rehearing was granted, so | published my spe-
cial concurrence when detna Life Insurance Co. v. Lavoie was
released in January 1987,

Two years later, Green Off Co. v. Hormnsby, 539 50.2d 218
(Ala. 1989), was appealed to the Alabama Supreme Court. In
Green Ol Co., Judge Jim Avary, the trial judge, had conducted
a Hammond hearing on punitive damages and had found that
although the culpability of Green Oil Company was great and
the wrong to the plaintiffs was substantial, it did not take a
$150,000 punitive damages award “to be heard and felt a few
miles down the road in Union Springs by two local individu-
als." The trial court ordered a remittitur of $125,000 of the
punitive damages award or a new trial. In Green Oif Co., with
the chief justice and six justices concurring in the opinion,
one justice concurring specially and writing, and one justice
concurring in the result, the Alabama Supreme Court affirmed
Judge Avary's judgment and held as follows:

“The following could be taken into consideration by
the trial court in determining whether the jury award of
punitive damages is excessive or inadequate:

*“(1} Punitive damages should bear a reasonable
relationship to the harm that is likely to occur from
the defendant’s conduct as well as to the harm that
actually has occurred. If the actual or likely harm is
slight, the damages should be relatively small. If
grievous, the damages should be much greater,

“(2) The degree of reprehensibility of the defen-
dant's conduct should be considered, The duration
of this conduct, the degree of the defendant’s aware-
ness of any hazard which his conduct has caused or
is likely to cause, and any concealment or “cover-
up” of that hazard, and the existence and frequency
of similar past conduct should all be relevant in
determining this degree of reprehensibility.

“(3) If the wrongful conduct was profitable to the
defendant, the punitive damages should remove the
profit and should be in excess of the profit, so that
the defendant recognizes a loss.

*{4) The financial position of the defendant would
be relevant.

“(5) All the costs of litigation should be included,
s0 as to encourage plaintiffs to bring wrongdoers to
trial.

“{f) If criminal sanctions have been imposed on
the defendant for his conduct, this should be taken
into account in mitigation of the punitive damages
award.

“(7) If there have been other givil actions against
the same defendant, based on the same conduct,
this should be taken into account in mitigation of
the punitive damages award.'

“Aetna Life Insurance Co. v. Lavoie, 505 S0.2d 1050,
1062 (Ala. 1987), Houston, J., concurring specially.”
539 So.2d at 223-24.

In Pacific Mutual Life Insurance Co. v. Haslip, Justice Black-
mun, in footnote ten in the opinion of the Court referring to
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these seven substantive standards that this Court had devel-
oped for evaluating punitive damages awards, wrote:

“This, we feel, distinguishes Alabama’s system from
the Vermont and Mississippi schemes about which Jus-
tices expressed concern in Browning-Ferris Indusiries of
Vermont, Inc. v. Kelco Disposal, Inc., 492 U.S, 257, 109
S.CL 2909, 106 L.Ed.2d 219 (1989), and in Bankers Life
& Casualty Co. v. Crenshaw, 486 1.5, 71, 108 5.CL 1645,
100 LEd.2d 62 (1988). In those respective schemes, an
amount awarded would be set aside or modified only if it
was ‘manifestly and grossly excessive,’” Pezzano v. Bon-
neat, 133 VL. 88, 91, 329 A.2d 659, 661 (1974), or would
be considered excessive when ‘it evinces passion, bias
and prejudice on the part of the jury so as to shock the
conscience,” Bankers Life & Casualty Co. v. Crenshaw,
483 So.2d 254, 278 (Miss. 1985)."

__U.S.at __, 111 5.CL at 1045. Justice Blackmun in Haslip
also wrote:

“Pacific Mutual thus had the benefit of the full panoply
of Alabama's procedural protections. The jury was ade-
quately instructed. The trial court conducted a post-ver-
dict hearing that conformed with Hammond . . . Pacific
Mutual also received the benefit of appropriate review by
the Supreme Court of Alabama. It applied the Hammond
standards and approved the verdict thereunder. It
brought to bear all relevant factors recited in /Green Oil
Company v.] Hornsby,"

__ U5, at __, 111 S.CL. at 1046,

The Alabama Supreme Court resolved the inconsistency in
dealing with issues of excessiveness and remittitur of punitive
damages called to its attention by Justice Maddox (General
Motors) and heeded the warning of the United States Supreme
Court in Aefna Life Insurance Co. v. Lavoie, Under the leader-
ship of Justice Shores (Hemmond), Justice Steagall (Harmon),
Justice Almon (General Motors, dissent), and Justice Jones
(Ridout’s, special concurrence), the court developed a system
for trial and appellate courts to evaluate and review punitive
damages awards, using the Green 0il Co. substantive stan-
dards, in a manner that comports with the due process
requirements of the Fourteenth Amendment to the United
States Constitution, |

Footnotes

1. T. Bulfinch, Bulfinch’s Mythology (Avenal 1878), pp. 8-9, Mihaly Csik-
szentmihalyi, Flow-The Psychology of Optimal Experience (Harper &
Row), “Befriending Clio,” pp. 132-34

2 Five years before General Molors, Justice Jones, in a special con-
curence in Aidout’s Brown Sanvice, inc. v. Holloway, 397 So. 2d 125,
127-28 (Ala.1081), had noled thal our exsting system of awarding
puraive camages addressed only the gravity ol the wrongiul act and
not the amount of damages necessary 10 punish the particular defen-
dant in sach case. Justice Jones suggested a biturcated proceeding
whereby “the adequacy vel non ol damage” could be determined ina
post-judgment preceeding by way of judicial review

3, That dissent, issued January 17, 1986, was withdrawn too late (o
avoid publication in the advance sheet of Southern 2d. It does not
appear in the bound wolume
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YOUNG LAWYERS' SECTION

By KEITH B. NORMAN

Farewell to the Old

t is not exactly the time of the
vear for a reprise of *Auld
Lang Syne"”, but the time has
arrived to bid a fond farewell
to several YLS officers and welcome our
newest members to the Executive Com-
mittee.

I thank Steve Shaw of Birmingham
and Taylor Flowers of Dothan who have
been active members of the Executive
Committee and contributed much dur-
ing their tenure on the committee. Both
will be missed.

Next, I welcome our newest members
of the committee, Paula Baker of Birm-
ingham and Denise Ferguson of Hunts-
ville, We are very fortunate to have hoth
of them, and [ believe they will add
greatly to the vitality and industry of the
committee. In fact, each has already
accepted a special committee assign-
ment willingly and enthusiastically.

At the section's annual business meet-
ing held during the state bar's annual
meeting at the Perdido Beach Hilton,
Executive Committee members Hal
West of Birmingham and Duane Wilson
vied for the office of treasurer, with Hal's
being elected. The rest of the officers and
Executive Committee members serving
for the 1991-92 bar vear are listed at
right.

Finally, comments about the Execu-
tive Committee would not be complete
without taking a moment to mention
Percy Badham, our section's former
president. [ feel fortunate that Percy will
continue to serve in an ex officio capaci-
tv as immediate past president. As presi-
dent, Percy did an outstanding job
throughout his tenure on the Executive
Committee. His regular attendance at
American Bar Association Young
Lawvers' Division meetings and involve-
ment with YLD committees has kept
Alabama in good stead with YLD leaders,
This has resulted in greater opportuni-
ties for members of our state affiliate and
local affiliates to participate in YLD com-
mittees and activities. Thanks, Percy, for
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an outstanding year as president and for
your long and continuing commitment
to the young lawyers in Alabama.

Section programs

Last September, the Executive Com-
mittee adopted the following as a state-
ment of purpose to guide our section's
activities:

To encourage the creation of
new affiliates; to strengthen the
existing affiliates; to seek the
active participation of all young
lawyers, especially women and
minorities, in the activities of the
section; to focus on statewide out-
reach by encouraging the net-
working of local affiliates in

statewide public service and ser-

vice to the profession; to help

yvoung lawyers become more
skilled advocates through the
development and promotion of

CLE programs; to help improve

vounger lawyers' quality of life;

and to foster professionalism
among all lawyers,

In each of my president’s articles, I
plan to highlight section programs
which illustrate efforts to fulfill this
commitment. Two programs | mention
in this issue are Pre-law Conferences
for Minority High School Students and
the Law Student Liaison Project.

Minority pre-law conferences are
designed to encourage minority students

Paula Baker, Birmingham
Robert Baugh, Birmingham
Rebecca Bryan, Montgomery

Laura Crum, Montgomery
Denise Ferguson, Huntsville

Fred Gray, Jr., Tuskegee
Warren Laird, Jasper
Frank Potts, Florence

1991-92 OFFICERS & EXECUTIVE
COMMITTEE MEMBERS

PRESIDENT-ELECT:
Sid Jackson, Mobile

SECRETARY:
Les Hayes, Montgomery

EXECUTIVE COMMITTEE:
Charlie Anderson, Montgomery

Buster Russell, Montgomery
Jim Sasser, Cadsden
Amy Slayden, Huntsville
Buddy Smith, Birmingham
Jay Smith, Birmingham
Alyce Spruell, Tuscaloosa
Trip Walton, Opelika
Duane Wilson, Tuscaloosa
Frank Woodson, Mabile

Barry Ragsdale, Birmingham
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to consider the practice of law as a career
option. This is accomplished by inviting
minority students to participate in a con-
ference where they have an opportunity
to meet and hear from jurists and promi-
nent lawyers concerning personal expe-
riences as minorities in the legal profes-
sion. Young lawyer affiliates in other
states which have sponsored minority
pre-law conferences have met with great
success. Our plan is a little different,
however. We hope to have not one, but
several, minority pre-law conferences
across the state, In addition, we hope
that these conferences will become an
annual event. Fred Gray, Jr. of Tuskegee
has agreed to chair the planning com-
mittee for these conferences and Paula
Baker of Birmingham will serve as vice-

chiar. The following young lawyers will
serve on the planning committee: David
Long, Birmingham; Hon. Jo Celeste
Pettway, Camden; Claude Hundley,
Huntsville; Theron Stokes, Mont-
gomery; Marla Newman, Dothan; Byron
Perkins, Birmingham; Mia Louise Puck-
ett, Huntsville; Willie Huntley, Mobile;
Courtney Tarver, Montgomery; Evelyn
Teague, Birmingham; Phyllis Wimberly,
Tuscaloosa; Shelbonnie Coleman-Hall,
Maobile; Barry Ragsdale, Birmingham;
Jay Smith, Birmingham; Susan Russ,
Montgomery; and Charles Tatum,
Jasper,

The other new project that | am very
excited about is the Law Student Liaison
Project. This program is chaired by
Alyce Spruell of Tuscaloosa. It will

involve groups of young lawyers meet-
ing with law students in the law schools
of Alabama. It is designed to increase
the awareness among law students
about the YLS; to provide candid infor-
mation regarding the realities of law
practice; to assist law students in their
ability to assess career opportunities
within the state; and to provide a liaison
between the section and law schools to
assist students in their transition from
student to a member of the Alabama
State Bar,

As these newest two programs indi-
cate, the YLS is active. In my next arti-
cle, | will highlight our local affiliates
and their importance to programs
involving public service and service to
the profession. [
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. BUILDING ALABAMA'S

The following continues a history
of Alabama's county courthouses—
their origins and some of the people
who contributed to their growth. The
Alabama Lawyer plans to run one
courntty’s story im each fssue of the mag-
azine, If you have any photographs of
early or present courthouses, please for-
ward them to: Samuel A. Rumore, Jr,
Miglionico & Rumoare, 1230 Brown
Marx Tower, Birmingham, Alabama

35203.

n more cases than not, the
location of a county seat in
Alabama has heen decided
by politics. In the case of
Calhoun County, the same is also true
concerning the county name. Calhoun
County was originally established as
Benton County on December 18, 1832
out of lands obtained from the Creek
Indian Cession of March 1832, The story
of why the name was changed says
much about the political tenor of the
times.

Thomas Hart Benton had played a role
in the early history of Alabama, Benton
was born in 1782 in North Carolina. His
family later moved to Tennessee where
he hecame active in local politics. In
1809 he became a state senator, and in
1811 was admitted to the Tennessee
Bar. Benton was a friend of Andrew
Jackson’s and served under him in the
Creek Campaign in Alabama, In 1814,
he became commander of Fort Mont-
gomery, near the site of Fort Mims, in
Baldwin County.

Benton and Jackson became tempo-
rary enemies following a duel involving
Benton's brother, Jesse, with a close
friend of Jackson's. It was reported that
a later encounter took place between
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'-  COURTHOUSES

CALHOUN COUNTY COURTHOUSE
By SAMUEL A. RUMORE, JR.

Calhoun County Courthouse

Benton and Jackson in which Jackson
brandished a whip, Benton had a pistol,
Jackson pointed a gun al Benton, and
Benton's brother shot Jackson in the
shoulder. Jackson in turn shot at Ben-
ton but missed, and then Benton shot at
Jackson and missed. A friend of Jack-
son's shot at Benton and he also missed.
The melee involved other friends and
acquaintances, but fortunately for
American history, the marksmanship of
the participants was poor, and no one
was killed, Shortly thereafter Benton
moved to the Missouri frontier. Some-
time later the friendship between Jack-
son and Benton was restored,

When Missouri became a state in
1821, Thomas Hart Benton was one of
its United States senators. He became a
spokesman for the expansion of the
West. He was also a strong supporter of

Andrew Jackson and brought support
from his region of the country to Jack-
son's Democratic Party,

In 1832, the Alabama Legislature hon-
ored Benton by naming a county for
him. However, over the turbulent years
which followed, Benton took the politi-
cal position that slavery should not be
further expanded in the West. This stand
angered many Southerners, including
members of the Alabama Legislature.
On January 29, 1858 the Legislature
officially changed the name of Benton
County to Calhoun County in honor of
John C. Calhoun of South Carolina, a
proponent of states’ rights and nullifica-
tion, Thomas Hart Benton died later
that year on April 10, 1858, and his
name today is only a footnote in Alaba-
ma history.

When Benton County was originally
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created, a public meeting was held to 1883, The ceremony was presided over  from Anniston lost by a little aver 300
decide the location of the county seat. by Henry W. Grady, a friend of the  wvotes, and this laid to rest the move-
Alexandria, White Plains and Drayton  Nobles who was editor of the Aflanta  ment to remove the courthouse for the
were the suggested sites. Dravton,  Constitufion. next few vears,
named for a prominent South Carolina As soon as Anniston, called the *Model By 1889, Anniston sought its own city
family, won by one vote. The name of  City” because it was a planned company  court, and a bill creating it passed the
the town was soon changed to Madison,  town, became a public community, a  Alabama Legislature that year. This
probably in honor of former President movement was started to change the  action was an important step for demon-
James Madison, county seat from Jacksonville to Annis-  strating the need of removal of the
In 1833, a log cabin was used as the ton. The old courthouse in Jacksonwville  courthouse from Jacksonville to Annis-
first courthouse, It was replaced in 1834 was in a sad state of disrepair. A grand ton, due to the volume of business. It
by a brick building constructed on a  jury in 1885 recommended either exten-  was reported that the docket of the
square in the town. Shortly thereafter  sive renovation of the building or that  Anniston City Court would handle more

the name of the town was changed  new courthouse be built. cases in the next decade than the entire
again. This time it became Jacksonville The county commissioners authorized  circuit court had disposed of at Jack-
in honor of then-President Andrew Jack-  the construction of a new courthouse in ~ sonville in the previous 60 vears.

son. The records at this courthouse  Jackson in early 1886, The Anniston The issue of courthouse removal sur-
were burned by Union forces during the  newspapter, the Hof Blast, criticized  faced once again in 1898. The legisla-
War Between the States, this use of public money. The paper stat-  ture passed a bill that was signed by the

Following the war, entrepreneurs saw  ed that the contractor was from Geor-  governor November 30, 1898 calling for
great potential for investing in the  gia, the bricks were from Chattanooga,  a county seat election. In January 15899,

South. One such entrepreneur was  and the construction was inferior. a group of business leaders met and the
Samuel Noble, an iron manufacturer  Besides, the courthouse should be built  decision was made that if the court-
from Rome, Georgia. With money bor-  in Anniston, house was moved to Anniston, the coun-
rowed from the Quintards, longtime The probate judge election of 1886  tv would not have to pay for it because it
friends in New York, he organized the was hotly contested and served as an would be built by the citizens of Annis-
Woodstock Iron Company on May 4, indicator of the relative strengths of  ton,

1872. He also involved General Daniel  Jacksonville and Anniston concerning The fight for the courthouse was an

Tyler of Connecticut, and his sons,  the courthouse issue. The candidate  extremely bitter one. Anniston argued
Alfred L. Tyler and Edmund L. Tyler, in [ a
this project.

The Woodstock Iron Company bought
up thousands of acres of land in Cal-
houn County for its manufacturing
plants and for future development. LAND I I I:CH 86
Since there was already a post office
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that it was an industrial town, a large
rail center and more accessible to the
majority of the citizens. Jacksonville
countered with charges of Anniston’s
greed and crooked politics, as well as
stressing the still relatively new facility
in Jacksonville. In the election of Febru-
ary 1, 1899 Anniston was victorious over
Jacksonville by a vote of 3,840 1o 2,236.
Jacksonville initiated a court action
and sought a writ of mandamus to pre-
vent removal of the court records. [t
was denied, Then the constitutionality
of the election itself was questioned and
brought before the Alabama Supreme
Court. This case was dismissed in July
1899. A new case was filed in September
1899, The final decision was not handed
down by the supreme court until June
1900. After more than two generations,
Jacksonville was no longer the county
seat of Calhoun County, and Anniston
was authorized to build a new court-
house. Plans were finalized in August

1900, and a cornerstone ceremony took
place November 15 of that year.

Although extensively renovated over
the years, the original courthouse
begun in 1900 still serves as the Cal-
houn County Courthouse, It was con-
structed in the Neoclassical Revival
style by architect J.W, Golucke of
Atlanta. It is one of the earliest Neoclas-
sical courthouses still standing in
Alabama, being predated only by the
Lee County and the Chambers County
courthouses. The Chambers County
Courthouse at Lafayette was also
designed by J.W. Golucke.

The courthouse at Anniston was built
by 5.C. Houser and Wolsoncroft, Con-
tractors, and the structure was com-
pleted in 1902 at a cost of $130,000.
The building is a two-story brick struc-
ture built over a raised stone basement.
The first floor windows are flat with
raised keystones. The second floor win-
dows are archfd and capped by stone
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moldings with raised keystones. The
upper floor contains a series of
Corinthian pilasters with brick shafts.
The central entrance-way contains
three arches. The courthouse is topped
by a clock tower. In 1924, an annex was
added to the north side of the building
for the county jail,

On January 15, 1931 the Calhoun
County Courthouse burned. The exteri-
or walls remained intact, but the entire
interior was destroved. The courthouse
was reconstructed in 1932, Lockwood
and Poundstone served as architects for
the project, and Maurice R. Thomas was
associate architect. The builder was 1.P.
Bradfield.

Additions were made to the court-
house in 1941 under the direction of
Charles H. McCauley, an architect from
Birmingham. Andrew and Dawson were
the builders for this annex. Another
addition was made in 1953. And, in
1963, a one-story windowless addition
was attached to the southeastern corner
of the courthouse building. James M.
Hoffman was architect for this project,
and Shenesey and Kay of Anniston were
contractors,

The present Calhoun County Court-
house has served the county since 1902,
It was placed on the National Register of
Historic Places on October 3, 1985.
Because of its various additions over the
years, the building has become a patch-
work. Several proposals have been made
for a new courthouse, but no funding
was ever found to replace the building.
Instead, various county courts have had
to relocate as their needs outgrew the
old structure. Recently a tobacco tax
was adopted by the Calhoun County
Commission to provide a funding
source for a two-phased courthouse ren-
ovation project. When work is complet-
ed, all courts will be albe to return to
the renovated Calhoun County Court-
house.

Bentley Building Company, Inc. of
Bynum, Alabama is the contractor for
the courthouse renovation. The archi-
tect is William L. Christian of Christian
and Associates with offices in Anniston
and Atlanta. The renovation is expected
to be completed by June 1992, The esti-
mated cost of the project is $3.5 million.

The author thanks Circuit Court
Judge Malcolm Street for information
concerning the renovation project. W
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Befween May 24, 15971 and August 5, 1991
the folfowing aftorneys made pledges to the
Alabama Stale Bar Building Fund. Thedr narmes
will be ncluded on a wall in the poriion of the
building listing all contribitions. Their pledges
are acknowledged with gratefil
appreciation. (For a fist of those making
pledges prior fo May 29, please see previous
issues of The Alabama Lawyer.)

Larry Bruce Ables
William Marsh Acker, Jr.
Fred M. Acuff, Ir,
Phillip E, Adams, Jr,
Roger Carl Allen
Edward J. Azar
George B. Azar
Zack Michael Azar
Gordon F. Bailey, Jr,
Frank Mims Bainbridge
Julian Donald Banks
James Tutt Barrett
Maurice Solomon Bell
Michael Lester Bell
Hugh Madison Caffey, Ir.
Billy Lennard Carter
Gerald Dewitt Colvin, Jr,
Dauglas P. Corretti
William Stanley Cox, 111
Samuel Neil Croshy
James Grady Curenton, Jr.
Richard Cary Dean, Jr.
John Vernon Denson, I1

William P. Gray, Jr.
Madeline Hughes Haikala
William B. Hairston, 111
Stephen V. Hammaond
Reginald T, Hamner
Frank Wood Hanvey
Tommie Brown Hardwick
Sidney Moxey Harrell
William Kenneth Heard
Broox Garrett Holmes
William Freeman Horsley
Samuel W, Trby
Lynn Wilson Jinks, I11
Frank M. Johnson, Jr.
William Roscoe Johnson, 111
Thomas Logan Jones
Rutherford Lyle Key, Jr,
David Richard King
John Thomas King
Mark Christian King
William Henry King, 111
Lynne Braver Kitchens
Rohert Blake Lazenby
James Brooks Leach
Warren Bricken Lightfoot
William B. Llowd, Ir,
Husgh Allen Locke, Ir.
William Ray Lucas, Jr.
Stanley Allen Martin
David Allen McDowell
Edward Ray McKee, Ir.
Michael Stephen McNair

Harlan Irby Prater, IV
Cheryl Lynn Price
William Dewitt Beams
Robert Deloach Reynolds
James Archibald Rives
Joel P, Robinson
Patricia Hart Rogers
Louis Cooper Rutland
Yetta Glenn Samford, Jr,
Solomon 5, Seay, Jr,
Carol Jean Smith
Leon Bernard Smithart
Joseph Grier Stewart
Richard Harrell Taylor
Al L. Vreeland
William Macheth Wagnon, Jr,
Eva M. Walding
Edwin Glenn Waldrop, Jr.
Charles H. Wampaold, Jr,
John Ray Warren
Michael David Waters
Jere F. White, Jr.
John Willizm White, 11
Bryant A. Whitmire, Jr,
Bruce Edward Williams
Edward Hamilton Wilson, lr,

Betireen May 29 and August 5, 1991 the
folloeeing firms mode pledges to the building
fund, Their names will also be included on a
toall i the mew buifding, listing all contribu-

tars. Their pledges are acknowledged with
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George Richard DiGiordio James Edward Moore grafefil appreciation. (For those cantributing
Annette Elizabeth Dooley Mac Mitchell Moorer before May 29, please see previous issues of
Houston Thomas Eddens Robert Edward Moorer The Alabama Lawyer.)
Charles Wyatt Edmondson Thomas Daniel Motley
Fredrick T. Enslen, Jr. Andrew Jackson Noble, I11 Armbrecht, Jackson, Demouy, Crowe,
Richard Owen Fant, Ir, Jack Merrell Nolen Holmes & Reeves
Richard E. Flowers Jack Merrell Nolen, Jr, Burns & Mackey
Samuel H. Franklin Theron Wayne Nolen Cassady, Fuller & Marsh
Dan M. Gibson Adam Kennedy Peck Labor Law Section
Margaret L. Givhan Robert H. Pettey Najjar, Denaburg, P. C.
John Cooper Godhold Joseph David Phelps Turnbach & Warren
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C-L-E

OPPORTUNITIES

The following programs have been approved by the Alabama Mandatory Continuing Legal Education Commission for CLE
credit, For information regarding other avatlable approved programs, contact Diane Weldon, administrative assistant for pro-
grams, at (205) 269-1515, and a complete CLE calendar will be mailed to you.

SEPTEMBER

18 WEDNESDAY
Avoiding Environmental
Liability in Alabama
Birmingham
National Business Institute, Inc.
Credifs: 6.0/ Cost: S108
(715) 835-8525

18 THURSDAY
Collections
Montgomery
Alabama Bar Institute for CLE
Credits: 6.0
(205) 348-6230

Employment and Labor Law in
Alabama

Birmingham

Lorman Business Center, Inc.

Credits: 6.0/ Cost: $110

(715) 833-3940

Avoiding Environmental
Liability in Alabama

Huntsville

National Business Institute, Inc.

Credils: 6.0/ Cost: $108

(715) 835-8525

20 FRIDAY
Basic Practice in Probate Court
Birmingham, Edna Merle Carrway
Center
Cumberland Institute for CLE
{205) 870-2865

20-21
Advanced Family Law
Guntersville, Guntersville State Park
Alabama Bar Institute for CLE
Credits: 6.0
(205) 348-6230
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22-25

Prosecution of Child Sexual
Abuse

Orange Beach, Perdido Beach Hilton

Alabama District Attorneys
Association

Credits: 8.7

(205) 261-4191

24 TUESDAY

Avoiding Environmental
Liability in Alabama

Mobile, Ramada Resort &
Conference Center

National Business Institute, Inc.

Credits: 6.0/ Cost: $108

(715) B35-8525

25 WEDNESDAY
Avoiding Environmental
Liability in Alabama
Montgomery, Governor's House Hotel
National Business Institute, Inc.
Credits: 6.0/ Cost: $108
(715) 835-8525H

26 THURSDAY
Employment and Labor in
Alabama

Huntsville

Lorman Business Center, Inc.
Credits: 6.0 / Cost: $110

(715) 833-3940

2T FRIDAY
Will Drafting
Birmingham
Alabama Bar Institute for CLE
Credits: 6.0
{205) 348-6230

Americans With Disabilities Act
Birmingham, Harbert Center
Cumberland Institute for CLE

(205) 870-2865

1 TUESDAY

0OSHA Compliance in Alabama
Birmingham

National Business Institute, Inc.
Credits: 6.0 / Cost: $108

(715) 835-8525

2 WEDNESDAY

OSHA Compliance in Alabama
Huntsville

National Business Institute, Inc.
Credits: 6.0 / Cost: $108

(715) B35-8525

3 THURSDAY

Torts

Huntsville

Alabama Bar Institute for CLE
Credits: 6.0

{205) 348-6230

New Rules of Professional
Conduct

Montgomery

Cumberland Institute for CLE

(205) 870-2865

4 FRIDAY

Torts

Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

Uninsured/Underinsured Motorist
Coverage

Mobile

Cumberland Institute for CLE

(205) 870-2865

New Rules of Professional
Conduct

Birmingham

Cumberland Institute for CLE

(205) 870-2865
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8 TUESDAY
Buying and Trading Claims
Birmingham
Cumberland Institute for CLE
(205) 870-2865

Protection of Secured Interests in
Bankruptcy

Huntsville

National Business Institute, Inc.

Credits: 6.0/ Cost: $118

(715) 835-8525

10 THURSDAY
Torts
Mobile
Alabama Bar Institute for CLE
Credits: 6.0
(205) 348-6230

11 FRIDAY
Torts
Montgomery
Alabama Bar Institute for CLE
Crediis: 5.0
(205) 348-6230

Bankruptcy for the General
Practitioner

Birmingham

Cumberland Institute for CLE

(205) 870-2865

Advanced Bankruptcy
Birmingham

Cumberland Institute for CLE
(205) B70-2865

16 WEDNESDAY
Torts
Dothan
Alabama Bar Institute for CLE
Credits: 6.0
(205) 348-6230

17 THURSDAY
Criminal Law
Birmingham
Alabama Bar Institute for CLE
Credits: 6.0
(205) 348-6230

New Rules of Professional Conduct
Mabile

Cumberland Institute for CLE

Credits: 6.0

(205) 348-6230

Jury Psychology
Birmingham

Cumberland Institute for CLE
{205) 870-2865
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22 TUESDAY
Asset Protection Planning
Birmingham
Cumberland Institute for CLE
{205) 870-2865

23 WEDNESDAY
Torts
Florence
Alabama Bar Institute for CLE
Credits: 6.0
(205) 348-6230

24 THURSDAY
Family Law Practice
Montgomery
Alabama Bar Institute for CLE
Credits: 6.0
(205) 348-6230

Fraud Litigation in Alabama
Mabile

National Business Institute, Inc.
Credits: 6.0/ Cost; $108

(715) 835-8525

25 FRIDAY

Family Law Practice
Birmingham

Alabama Bar Institute for CLE
Credits: 6.0

(205) 348-6230

New Rules of Professional Conduct
Gadsden

Cumberland Institute for CLE

(205) 870-2865

Fraud Litigation in Alabama
Montgomery

National Business Institute, Inc.
Credits: 6.0/ Cost: $108

(T15) B35-8525

31 THURSDAY

Deposition Taking
Birmingham

Mabama Bar Institute for CLE
Credits: 6.0

(2035) 348-6230

NOVEMBER

1 FRIDAY

Business Torts
Birmingham

Cumberland Institute for CLE
(205) 870-2865

New Rules of Professional Conduct
Auburn

Cumberland Institute for CLE

{205) 870-2865

5 TUESDAY
RICO
Birmingham
Cumberland Institute for CLE
(205) 870-2865

6 WEDNESDAY
Successful Creditors’ Strategies
in Bankruptey
Mobile
National Business Institute, Inc.
Credits: 6.0 / Cost: $108
(715) 835-8525

7 THURSDAY
Administering Estates
Birmingham
Alabama Bar Institute for CLE
Credits: 6.0
{205) 348-6230

Uninsured/Underinsured Motorist
Coverage

Birmingham

Cumberland Institute for CLE

{205) 870-2865

8 FRIDAY

Juvenile Law Practice and
Procedure

Birmingham

Alabama Bar Institute for CLE

(205) 348-6230

Environmental Litigation
Birmingham

Cumberland Institute for CLE
(205) 870-2865

14 THURSDAY
Trial Issues
Birmingham
Alabama Bar Institute for CLE
Credits: 6.0
(205) 348-6230

Excellence in Advocacy
Birmingham

Cumberland Institute for CLE
{205) 870-2865
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OPINIONS OF THE GENERAL COUNSEL

By ROBERT W. NORRIS, general counsel

uestion:

“1 have found myself in a

situation where my oppo-

nent in litigation contends
that my firm must withdraw from rep-
resentation of a longtime client, Client
A, for whom we have acted as general
counsel, due to an alleged conflict of
interest under Rule 1.7 of the Rules of
Professional Conduct. Can we take
advantage of the Comment to Rule 1.7
and withdraw from representing Client
C and continue to represent Client A
under Rule 1.9?

*The situation arose when | filed suit
on behalfl of Client A against B, an
Alabama general partnership, and its
general partners, C and D, for breach of
a construction contract and fraud in the
inducement and during performance of
the contract. We also alleged a pattern
and practice of fraud based on other
jobs handled by D who was overseeing
the construction work for B. C did not
get involved with the construction pro-
ject and did not commit any of the
alleged fraud and is not claimed to be
part of a pattern and practice. C is only
included in the lawsuit by virtue of
being a general partner in B, and thus
liable for the acts of B.

“Shortly after filing suit, | learned
that another lawyer in our firm, Jane,
was representing C on a one-time mat-
ter which was totally unrelated to the
litigation. This is the only lime we have
represented C. The unrelated matter
involved the preparation of the neces-
sary legal documents for a condomini-
um development. The condominium
project was not connected in any way
with the project out of which the con-
struction lawsuit arose, Different enti-
ties were the owners of the two projects
and different people were involved in
each project. The only connection of C
with the construction project was that
it was a general partner of the owner of
the construction project, B, a general
partnership.

“Legal work on the condominium
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project for C commenced in April 1989,
For several years prior to this date, our
firm had acted as general counsel for A.
In September 1989, A entered into a
construction contract with B for a pro-
ject which was not in any way related to

In the situation where a
lawyer takes part in litigation
against an existing client,
“the propriely of the conduct
must be measured not so
much against the similarities
in litigation, as against the
duty of undivided loyalty
which an attorney owes fo
each of his clients.”

the condominium project. In November
14989, Client A asked us questions con-
cerning the construction contract. We
periodically thereafter gave A advice
concerning its rights under the con-
struction contract. Matters deteriorated
between A and B, and in November
1990, A asked us to file suit against B, C
was included as a defendant in the law-
suit since it was one of the general part-
ners of B. Suit was filed November 13,
1990,

“In late November 1990, we discov-
ered the potential conflict concerning C.
We immediately notified A and C of the
situation. We received verbal consent
from both A and C to continue our rep-
resentations in the respective matters.

“In January 1991, we were advised by
counsel for C that C was withdrawing
its consent to our representing A in the
construction litigation because we had
not fully informed C as to the extent of
the potential conflict. This was surpris-

ing since C had a copy of the Complaint
and had in-house lawyers on staff. Nev-
ertheless, C insisted that we withdraw
from our representation of A in the con-
struction litigation but continue to rep-
resent C in the condominium project. C
contends we must withdraw from repre-
senting A because of Rule 1.7 of the
Rules of Professional Conduct and cites
a portion of the Comment there (under
subtitle ‘Conflicts in Litigation') which
states:

‘Ordinarily, a lawyer must not
act as advocate against a client the
lawyer represents in some other
matter, even if the other matter is
wholly unrelated.’

“Since the matter involving C is whol-
ly unrelated to the construction litiga-
tion, it seems to me the Comment to
Rule 1.7 controls how this claimed con-
flict could be resolved. The second sen-
tence in the second paragraph of the
Comment under ‘Loyalty to a Client’
states:

‘Where mare than one client is
involved and the lawyer withdraws
because a conflict arises after rep-
resentation [has been undertak-
en], whether the lawyer may con-
tinue to represent any of the
clients is determined by Rule 1.9
“Rule 1.9 would not seem to prevent

us from continuing to represent A in
the construction litigation, if we with-
drew from representing C in the condo-
minium project, since the construction
litigation has no relationship or con-
nection to the condominium project.

“This resolution of the asserted con-
flict was mentioned to C's counsel who
responded by citing Wolfram's Horn-
book on Modern Legal Ethics and the
California bankruplcy case In re Cali-
fornia Canners and Growers, T4 B.P.
336 (1987). The cited authority stated
that in the situations involved in the
authority, the lawver could not choose
between clients as to whom he would
represent. However, the bankruptey
case seems to be distinguishable from
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our situation since the two matters
involved here are totally unrelated and
since the case deals with the old code,
Additionally, the portions of Wolfram
cited talk about simultaneous litigation
which we do not have in our situation,
Moreover, the references seem to be at
odds with the Comment section to Rule
1.7 cited above which seems to require
withdrawal from representation of at
least one client but allows continued
representation of another if such would
not violate Rule 1.9,

“Thus, the question presented is
whether we may withdraw from repre-
senting C in the condominium project
and continue to represent Client A in
the construction litigation where C isa
defendant by being a general partner of
B, or whether we must do what C wants
and withdraw from representing A in
the construction litigation and continue
to represent C in the condominium pro-
ject, or whether we should do some-
thing else?"

nswer:
Your representation of
Client A in the construction
litigation is directly adverse
to Client C and for that reason you
must withdraw from representing A in
that matter. You may continue to repre-
sent A and C in other matters totally
unrelated to the construction litigation.
Additionally, you may not, by discontin-
uing your representation of C, take
advantage of the less stringent conflict
rule regarding former clients and there-
by continue to represent A
Rule 1.7 of the Rules of Professional
Conduct provides the following:

“Rule 1.7 Conflict of Interest:
General Rule

(a) A lawyer shall not represent a
client if the representation of that client
will be directly adverse to another
client, unless:

(1) the lawver reasonably believes the
representation will not adversely affect
the relationship with the other client;
and

(2) each client consents after consul-
tation.”

As pointed out in the Comment to
Rule 1.7, “lovalty is the essential ele-
ment in the lawyer's relationship to a
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client.” In the situation where a lawyer
takes part in litigation against an exisi-
ing client, “the propriety of the conduct
must be measured not so much against
the similarities in litigation, as against
the duty of undivided loyalty which an
attorney owes to each of his clients.”
Cinema 5, Lid. v. Cinerama, Inc. 528 F.
2d 1384, 1386 (2nd Cr. 1976).

Much more latitude is permitted with
respect to litigation against a former
client. In-this regard, Rule 1.9 of the
Rules of Professional Conduct provides
the following;

We do not believe that the
Comment [to Rule 1.7] was
intended, in situations such

as this, to allow the lawyer to
disregard one client in order
fo represent another client.
To hold otherwise would do
great harm fo the principle of
loyalty which is bedrock in
the relationship befween

lawyer and client.

“Rule 1.9 Conflict of Interest:
Former Client

A lawver who has formerly represent-
ed a client in a matter shall not there-
after:

(a) represent another person in the
same or a substantially related matter in
which that person’s interests are materi-
ally adverse to the interest of the former
client, unless the former client consents
after consultation; or

(b) use information relating to the
representation to the disadvantage of
the former client except as Rule 1.6 or
Rule 3.3 would permit or require with
respect to a client or when the informa-
tion has become generally known,"”

Here the emphasis is on the similari-
ties in the litigation (a substantially relat-
ed matter), and use of client confidences
to the disadvantage of the former client.

In the instant situation there is no
question that you could not continue
to represent both Client A and C in
non-substantially related matters while
at the same time representing A in liti-
gation against C. Rule 1.7 does not
permit such divided lovalty unless the
conflicting interest will not adversely
affect the relationship of the other
client and each client consents.

The more difficult question is
whether you could cease to represent
Client C, thus relegating C to former
client status and thereby take advan-
tage of the former client rule (Rule
1.9}, Indeed, the Comment to Rule 1.7
seems to indicate that such a procedure
would be ethically permissible. The sec-
ond paragraph of the Comment pro-
vides that, “Where more than one
client is involved and the lawyer with-
draws because a conflict arises after
representation, whether the lawyer may
continue to represent any of the clients
is determined by Rule 1.9." We do not
believe that the Comment was intend-
ed, in situations such as this, to allow
the lawyer to disregard one client in
order to represent another client. To
hold otherwise would do great harm to
the principle of loyalty which is
bedrock in the relationship between
lawver and client.

We find support for this view in Unif-
ed Sewerage Agency v. Jelco Inc., B46
F.2d 1339, (9th Cir. 1981) where the
Court held that:

“The present-client standard
applies if the attorney simultane-
ously represents clients with dif-
ferent interests. This standard
continues even though the repre-
sentation ceases prior to filing of
the motion to disqualify. If this
were not the case, the challenged
attorney could alwavs convert a
present client to a ‘former client’
by choosing when to cease to rep-
resent the disfavored client.”
(Supra at 1345, N.4, citing, Fund
of Funds Ltd. v. Arthur Anderson
& Co., 567 F.2d 225 (2nd Cir.
1977).

For the above reason, it is our view
that you must cease your representa-
tion of A in the litigation that is direct-
ly adverse to Client C.

[RO-91-08] |
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STATUTE

OF LIMITATIONS

Under the Alabama
Services Liability Act

By JONATHAN H. WALLER

In 1988, the Alabama legislature enacted the
Alabama Legal Services Liability Act (the
“Legal Liability Act” or the "Act”), Ala. Code §6-
5-570 et seq. The Act includes a legislative find-
g that a crisis threatens the delivery and
quality ol legal service in Alabama. Section 6-
5-570. A principal purpose of the Act is to pro-
vide “a complete and unified approach to legal
actions against legal service providers " and to
create “a new and single form of action and
cause of action exclusively governing the
liability of legal service providers knoun as a
legal service liability action.” A further purpose
of the Act is to provide “for the time in which a
legal service liability action may be brought
and maintained”, that is, a new statute

of limitations.
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was six years pursuant to Alabama Code §6-2-
34(8); Baker v. Ball, 446 So. 2d 39 (Ala. 1984). The
Act reduced the limitations period to two years. However, the
legislature borrowed limitations-related provisions from two
previously enacted statutes relating to medical liability. Unfor-
tunately, these borrowed provisions created a conflict in the
Legal Liability Act regarding the two-vear statute of limita-
tions. Specifically, substantial questions arise under the Act as
to {a) whether the new limitations period is effective retroac-
tively or prospectively only; (b) the meaning and application of
the “savings” clause in $6-5-574 of the Act; and (c) the accrual
of a legal service liability cause of action. These questions have
been substantially answered by the Alabama Supreme Court
decision in Michael v. Beasley, So, 2d , Case Num-
ber No, 89-1360, May 3, 1991,

rior to the Legal Liability Act, the applicable
E statute of limitations for actions against lawyers

The Facts and Issues in Michael v. Beasley: The
defendant attorney filed a personal injury law
suit in behalf of Mr. and Mrs. Michael on March
18, 1986, arising out of a collision with a log-
ging truck. On August 13, 1987, the jury ren-

— dered a verdict in favor of the defendants in that
action. The judgment of the trial court was affirmed by the
Alabama Supreme Court on September 16, 1988, Michael v.
Gunnin Pulpwood, Inc., 533 So0.2d 588 (Ala, 1988). The
Michaels' attorney informed them of the Supreme Court affir-
mance on March 22, 1989,

On February 26, 1990, the Michaels sued their attorney
alleging negligent representation in the loggding truck case.
The trial court dismissed the Michael complaint with preju-
dice on the basis of the two-vear statute of limitations under
the Legal Liability Act.

On appeal, the Supreme Court was required to decide
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whether the old six-year limitations period or the new two-
year period applied to a lawsuit filed affer the effective date of
the Legal Liability Act, April 12, 1988, but based upon alleged
negligence before such date. If the two-year statute applied,
then the dispositive issue became the date of accrual of the
Michaels' cause of action: if the cause of action accrued on the
date of the trial court verdict, then the Michaels' ¢laim would
be barred by the two-year limitations statute; if the cause of
action accrued on either the date of the Supreme Court affir-
mance or the date the attorney informed the Michaels of the
affirmance, then the claim was not time-barred. For the rea-
sons discussed hereafter, the Supreme Court held in Michael
that the two-year statute applied, that the cause of action for
alleged negligent representation arose as of the trial court ver-
dict, and that the Michaels’ claim was time-barred. This ruling
regarding accrual raises interesting policy issues briefly con-
sidered at the conclusion of this article.

The Relevant Provisions of the Legal Liabili-
ty Act: As noted by the Court in Michael, the
Legal Liability Act borrowed a “savings™ pro-
vision from the Alabama Medical Liability
Act of 1975 (the “1975 Medical Act”), §6-5-

; 480 ef seg. Specifically, §6-5-574 of the Legal
Liability Act, “Limitation on time for commencement of legal
service liability action”, provides:

(a) all legal service liability actions against a legal ser-
vice provider must be commenced within two years after
the act or omission or failure giving rise to the claim,
and not afterwards; provided, that if the cause of action is
not discovered and could not reasonably have been dis-
covered within such period, then the action may be com-
menced within six months from the date of such discov-
ery or the date of discovery of facts which would reason-
ably lead to such discovery, whichever is earlier;
provided, further, that in no event may the action be
commenced more than four vears after such act or omis-
sion or failure; except that an act or omission or failure
giving rise to a claim which occurred before August 1,
1987, shall not in any event be barred until the expira-
tion of one year from such date. (emphasis added).

As discussed hereafter, the stated August 1, 1987 date is of
particular significance because the Legal Liability Act was not
effective until April 12, 1988.

This language substantially tracks the provisions of §6-5-
482(a) of the 1975 Medical Liability Act. However, the “sav-
ings” clause of the 1975 Medical Liability Act provides as fol-
lows:

. . excepl that an error, mistake, act, omission or fail-
ure to cure giving rise to a claim which occurred before
September 23, 1975, shall not in any event be barred
until the expiration of one year from such date,

September 23, 1975, coincided with the effective date of the
1975 Medical Liability Act. Thus, the “savings" period under
the 1975 Medical Liahility Act was for one year beginning on
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the effective date of the Act. The 1975 Medical Liability Act did
not specify whether the limitations period provided by §6-5-
482 would apply prospectively or retrospectively.

The Legal Liability Act also borrowed from the “Tort
Reform” legislation known as the Medical Liability Act of 1987
{the “1987 Medical Act”), §6-5-540 ef seg. Section 6-5-552 of
the 1987 Medical Act provides:

This article applies to all actions against healthcare
providers based on acts or omissions accruing after June
11, 1987, and as to such causes of action, shall supersede
any inconsistent provision of law.

The Legal Liability Act provides, at §6-5-581, that:

This article applies to all actions against legal service
providers based on acts or omissions accruing after April
12, 1988, and, as to such causes of action, shall super-
sede any inconsistent provision of law.

This borrowing of language from the two prior medical acts
created two significant problems under the Legal Liability Act.
The provision in §6-5-581 that the Legal Liability Act applied
to “acts or omissions accruing after April 12, 1988" indicated
that the Act, and the new two-year limitations period, was
intended by the legislature to have prospective application only
and was not intended to apply to causes of action based upon
acts or omissions prior to the effective date of the Act.

However, as the Michael Court explicitly noted, this “effec-
tive date” section of the Act clearly is inconsistent with the
“savings” clause of §6-5-574 providing that “an act or omission
or failure giving rise to a claim which occurred before August
1, 1987, shall not in any event be barred until the expiration of
one year from such date”. That is, the “savings” clause of §6-5-
574 clearly contemplated applicability of the Legal Liability Act
to alleged malpractice claims accruing not only before April
12, 1988, the effective date of the Act, but before August 1,
1987.

The Legal Liability Act Limitations Period is
Retroactive: In attempting to resolve the
“ambiguities” of the Legal Liability Act, the
Supreme Court looked to its leading decision
interpreting Alabama Code §6-5-482, the

analogous section of the 1975 Medical Liabil-
ity A::t cuntammg a two-year limitations period and a one-year
“savings" clause. Street v. City of Anniston, 381 S0.2d 26 (Ala.
1980).

Jonathan H. Waller
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In that medical malpractice action, plaintiff Street sued the
defendants based upon an alleged incorrect pathology report,
rendered on April 15, 1974, On February 12, 1978, the plaintiff
had a malignant lump removed and re-examination of the orig-
inal tissue which had been the subject of the 1974 pathology
report indicated that that tissue had been malignant.

As in the case of legal providers, the prior statute of limita-
tions applicable to healthcare providers had been six vears.
However, if the new two-year medical limitations period
applied to Street's claim, that claim would be barred because
the lawsuit was filed more than four years after the negligent
act, the preparation of pathology report, and also more than
one year after the date of enactment of the 1975 Medical Liahil-
ity Act, and, therefore, after the one-year “savings" period.

The Court noted that if the legislature did not intend the
1975 Medical Liability Act to be retroactive and thereby to
shorten the limitations period for already existing causes of
action, then “the one year grace period would be unnecessary,
for it is only where a newly-enacted statute of limitations is
intended to apply to causes of action existing at the time of its
enactment that a reasonable period of time after an enactment
must be allowed within which such actions must be brought”.
381 S0.2d 30,

Therefore, in Streef, the Supreme Court ruled that the plain-
tiff's claim was governed by the two-year limitations period
existing when the law suit was filed and not by the six-vear lim-
itations period in effect when the cause of action arose. Simi-
larly, in Mickael, the Court followed the Streef rationale and
concluded that, but for the conflicting language of §6-5-581 of
the Legal Liability Act, Street would control and the two-year
limitations period would apply retroactively.

“Correction” of the "Savings” Clause: In

addition, the Michael Court was faced with

the problem of reconciling §6-5-574 with §6-

5-581, providing that the Act applies to

actions against legal providers based on acts

or omissions accruing after April 12, 1988.
In an effort to accommaodate these conflicting provisions, the
Court noted that “there are occasions when Courts must cor-
rect or ignore or supply obvious inadvertences in order to give
a law the effect which was plainly intended by the legislature”,
The Court also relied upon the principle that: “an obvious
error in the language of a statute is self-correcting. In such an
instance, the Court may substitute the correct word when it
may be ascertained from the context of the act”.

The Court then proceeded to “correct” the “savings” clause
of §6-5-574, not the conflicting language of $6-5-581, The
Court noted that the 1975 Medical Liability Act was effective on
September 23, 1975, and that the “savings” provision of that
Act began on the same date, September 23, 1975, Thus, under
the 1975 Medical Liability Act, the one-year “savings” period
extended for one vear from the effective date of that Act. Even
though that Act reduced the statute of limitations from six
vears to two years, the Supreme Court in Streef found that a
one-year “savings” period, beginning on the effective date of
the Act, was reasonable.

However, the one-vear “savings” provision of §6-5-574 of the
Legal Liability Act inexplicably began to run on August 1,

278 / September 1991

1987, and not April 12, 1988, the effective date of the Act.
Thus, the actual “savings” period subsequent to the effective
date of the Act was less than four months. The Michae! Court
concluded that such a short “savings” period, when a pre-exist-
ing statute of limitations is being substantially shortened, is
not reasonable.

Accordingly, the Michae! Court ruled that the legislature
must have intended to provide an effective one-year "savings”
provision and that, therefore, the one-year “savings” period
under $6-5-574 would run from the effective date of the Act,
April 12, 1988, through April 12, 1989. That is, the Court sub-
stituted April 12, 1988 for the stated date, August 1, 1987, in
§6-5-574.

Although the Michae! Court noted that there was a conflict
between §6-5-574 and §6-5-581, it is not clear that the opinion
resolves that conflict, since the only correction is made in the
“savings” provision of the former section. It would seem that
the inherent conflict between the two sections remains.

Accrual of a Cause of Action Under the Legal

Liability Act: The remaining question before

the Michael Court was to determine whether

the Michaels' complaint was timely filed.

This, in turn, involved the issue of whether

the Michaels' cause of action accrued on
August 13, 1987, the date of the jury verdict; on September 16,
1988, the date that the Supreme Court affirmed the trial
court's judgment; or on March 22, 1989, the date on which the
attorney informed the Michaels of the affirmance. If the cause
of action accrued as of the date of the trial court judgment, the
Michaels' claim would be barred because more than two years
had expired between that date and the filing of their complaint
on February 26, 1990, and because the complaint was filed
after the expiration of the one-year “savings” period on April
12, 1989. Otherwise, the claim would be timely, since the suit
was filed within two vears of the final judgment on appeal.

In resolving the accrual question, the Court relied primarily
on Cofield v. Smith, 495 S0.2d 61 (Ala. 1986) and Garrelt v.
Raytheon Company. 368 50.2d 516 (Ala. 1979), the well-
known radiation exposure decision, holding that the limita-
tions period begins to run when the plaintiff suffers any injury,
however slight, entitling the plaintiff to file a suit, and even
though the plaintiff is not aware of the injury.

In Coffeld, a legal malpractice action, the plaintiff pleaded
guilty in 1978 to a felony. In 1985 the Jefferson County Circuit
Court ruled on a writ of habeas corpus that the 1978 judgment
was based upon a defective indictment. Following the favorable
habeas corpus ruling, the plaintiff filed his civil malpractice
action on June 11, 1985, more than six years after his original
guilty plea. Relying on Garreft and Payne v. Alabama Ceme-
tery Association, Inc., 413 S0.2d 1067 (Ala. 1982), the Coffeld
Court followed the traditional tort rule that the statute of limi-
tations begins to run as soon as a party has suffered any mjury
and is entitled to maintain an action.

In Cofield, the Supreme Court held that a legal injury
occurred to the plaintiff at the time of his original guilty plea
based upon a defective indictment, and that the plaintiff would
have been entitled to maintain a cause of action for damages at
that time. Therefore, the Court ruled that the Cofield’s claim
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was barred by the then existing six-year limitations period.

Applying these earlier decisions, the Michaels Court held
that the Michaels’ claim accrued at the time of the jury ver-
dict in the trial court on August 13, 1987 because “it was at
this time that they sustained legal injuries sufficient for them
to maintain an action against” the attorney. One distinction
between the Cofield and Michael facts is that the Cofield
guilty plea apparently was a final judgment, whereas the
Michaels appealed the trial verdict and that verdict clearly
was not a final judgment. However, the Court did not consid-
er the significance, if any, of the fact that, in Michael, the
trial court verdict was a non-final judgment and had been
appealed.

In its conclusion, the Michael Court held that a cause of
action against a legal service provider must be commenced
within the longest time period allowed by the following alter-
native limitations periods arising under §6-5-574(a);

(1) within two years after the cause of action accrued;
(2) if the cause of action could not reasonably be discov-
ered within two years, then within six months from the
date of discovery of the cause of action or the date of the
discovery of facts that would reasonably lead to discov-
ery, provided that in no event can the action be com-
menced more than four vears after the cause of action
accrued; or (3) if the cause of action accrued before the
effective date, then within one vear after the effective
date of April 12, 1988,

Application of the Michael Rule in Other

Cases: In Corte v. Massey, ____ So.2d .

Case No. ___, June 21, 1991, plaintiff Corte

filed a legal malpractice action against her

attorney on February 3, 1989 alleging

improper representation in connection with
her prior divorce. The original divorce was entered on June 5,
1980, Under a settlement agreement, Mrs, Corte was to receive
five annual alimony payments of $30,000. After the 1982 pay-
ment was not made, her attorney filed a copy of the divorce
decree in the county of the hushand's residence on February 8,
1983 to create a lien on that property, but the filing was defec-
tive. The defendant attorney asserted that the limitations peri-
od began to run on the date of the divorce, June 5, 1980 or, at
the latest, when the husband failed to make the third payment
in September, 1982,

The Supreme Court determined that the plaintiff suffered a
legal injury on February 8, 1983 when the attorney filed the
defective lien. Because the six-year limitations period was then
applicable and had not expired as of the effective date of the
Legal Liability Act, April 12, 1988, Mrs. Corte had until April
12, 1989, under the Supreme Court’s “correction” of the “sav-
ings” clause, or until April 12, 1989 to file suit based upon the
1983 injury. Thus, the Court held that her suit, filed on Febru-
ary 3, 1989, was “saved” by $6-5-574 of the Act.

In Prerce v. Schrimsher, ___ So0.2d ____, Case No. 89-1832,
May 3, 1991, the plaintiffs alleged that their attorney negligent-
Iy rendered a title opinion in connection with a real estate
transaction which closed on July 3, 1985, The malpractice
action was filed on May 14, 1990, after expiration of the one-
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year “savings" period under §6-5-574. The Supreme Court
held that the plaintiff’s cause of action accrued on the date of
the closing and that the claim was time-barred because it was
filed after more than two vears and after the expiration of the
one year "savings” period under the Legal Liability Act. See
also Leighton Avenue Office Flaza Lid. v. Campbell, ___So.2d
_, Case No. . June 14, 1991, {involving multiple mal-
practice claims by different parties against the same attorney
and illustrating the application of $6-5-574 to the different
claims, some being barred and others surviving) and Lomax
o, Gibson, __ So.2d __, Case No. 89-1449 February 1, 1991 (a
pre-Michael decision, in which the Court noted “we need not
attemnpt to unravel the mystery here “[interpretation of the
conflicting sections of the Act] because the claim was barred
even under the old six-year limitations period).

Policy Issues Raised by the Michael Accrual
Rule: It seems that serious policy issues are
raised by the Michael! Court's ruling that lit-
igation-related malpractice claims accrue as
of the verdict in the trial court and not upon
final judgment after appeal. It may be
argued that the traditional tort accrual rule — that the claim
accrues at the time of first injury, however slight — should
not apply to malpractice claims arising out of litigation, sim-
ply because the injury is not clear until the judgment is final.
In Garrett v. Raytheon, supra, the exposure to radiation
caused physical injury which was not reversible or subject to
appeal. In contrast, the “injury” from legal malpractice during
the trial of a case may be substantially “cured” by a reversal
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on appeal, thereby rendered a malpractice claim unnecessary
or inappropriate.

The Michael accrual rule may encourage potentially unnec-
essary litigation in that a disappointed litigant may be put to
the “Hobson's choice” of (a) finding another lawyer to handle
an appeal and to sue his trial counsel, or (b) risk a statute of
limitations bar while awaiting the result of an appeal handled
by the original attorney against whom the litigant may be con-
templating suit. Such a litigant would have to consider that a
final judgment on appeal might be rendered so close to the
expiration of the two-year limitations period that the litigant
could not find a second attorney willing to timely file a suit
against the original attorney.

A recent Alabama Federal Court decision, arising in the
analogous context of insurance bad faith litigation, and involv-
ing alleged negligence by the insurer-provided lawyer at trial,
considered these issues and apparently reached a different
result. Boyd Brothers Transportation Company v. Fireman's
Fund Insurance Co., 540 F.Supp. 579 (M.D. Ala. 1982), 729
F.2d 1407 (11th Cir. 1984). There, Fireman's Fund insured a
trucking company, Boyd, which was sued by a steel supplier
for alleged damage in transil to steel coils. Fireman's Fund
defended Bovd under a reservation of rights in the trial court
in New York. The attorney provided by Fireman's Fund pre-
pared an allegedly deficient affidavit in opposition to the plain-
tiff supplier’s motion for partial summary judgment against
Boyd as to liability. The trial court granted summary judg-
ment as to liability against Boyd and this ruling was affirmed
on appeal. Thereafter, the case was returned from the appel-
late court to the trial court for a hearing on damages, which
resulted in an award against Boyd of $19,000 in 1980 and no
further appeal was taken. In 1981, Bovd sued Fireman's Fund
in Alabama for "bad faith and negligence/wantonness in
defending the action above-described”, within the one-year
Alabama statute of limitations then applying to such tort
claims against insurers. 729 F.2d 1407,

The Eleventh Circuit affirmed the trial court’s ruling that
the statute of limitations did not begin to run against Bovd
Brothers for the alleged negligence of Fireman's Funds’
agent — the lawyer — in defending the liability action in the
trial court until after the subsequent damages award
became final.

In Boyd, the trial court acknowledged the accrual rule set
forth in Raytheon, supra, but expressed concern about apply-
ing the traditional tort accrual rule to insurance litigation,
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540 F.Supp. 582. The Court noted a perceived rule that “in
cases alleging negligence or bad faith on the part of the insur-
er in conducting or settling of litigation, the rule again is that
the cause of action does not accrue until the underlying litiga-
tion has ended (citing cases),” and observed that a different
accrual rule would lead to a multiplicity of lawsuits. 540
F.Supp. 582. The Court was also concerned about the “Hob-
son's choice” of requiring the insured to sue the insurer for
alleged negligence of insurer-provided counsel prior to final
judgment, since a reversal on appeal might cure the effect or
impact of negligence in the trial court, if any. See also
Romano v. American Casualty Co., 834 F.2d 968 (11th Cir.
1987) (applyving Florida law and Boyd, and holding that the
statute of limitations on an alleged bad faith failure to settle
claim does not accrue until final judgment) and Farmers &
Merchants Bank v. Home Insurance Co., 514 S0.2d 825 (Ala.
1987) (claim for bad faith denial of coverage and refusal to
defend accrues at time of denial — compare with claim for
negligent defense or negligent failure to settle).

The facts of Boyd are somewhat unique, and there are dis-
tinctions between (a) claims against a lawver and (b) claims
against an insurer hased on alleged attorney negligence; how-
ever, il seems that the policy issues discussed in Rogyd con-
cerning multiplicity of actions and Lthe “Hobson's choice” have
relevance to the Legal Liability Act. A further question to be
litigated in the future may involve client claims of alleged
fraud, or suppression and concealment, as a basis for avoiding
the two-year limitations period, and to obtain benefit of the
four-year limit applicable in the event of fraud under §6-5-
574. Future litigants may assert that the defendant lawyer
committed fraud by allegedly misrepresenting the true facts
regarding the events in the trial court or by failing to advise
the client of a pretrial dismissal of the client’s claims in the
trial court, pending an appeal. Does a losing attorney have a
duty to advise the client that the limitations period begins to
run after the trial court verdict?

Further, a question arises as to the statute of limitations
now applicable in Alabama to a suit by an insured against the
insurer for negligent defense or negligent failure to settle, par-
ticularly where the insurer asserts that it relied on legal
advice. One wonders whether an insured suffering an excess
judgment in the trial court can afford to wait for final judg-
ment after appeal, before suing the insurer. Clearly, it appears
that any suit against the insurer-provided lawyer now must be
filed within two vears of the trial court verdict. |
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RECENT DECISIONS

By WILBUR G. SILBERMAN

BANKRUPTCY

Enhancement of attorney's
fees

Apex Oil v. Palons, 21 B.C.D. 1152,

F.2d (May 13, 1991). The
bankruptcy court gave a 15 percent
enhancement of $170,106.03 in addition
to the $1,272,137.52 hourly fees earned
by the examiner's law firm. The debtor
objected to the enhancement and
appealed to the district court. The dis-
trict court held that because the deter-
mination of fees is discretionary, to
reverse it was necessary to find an abuse
of discretion, which means that the
bankruptcy judge failed to apply the
proper legal standard or failed to follow
proper procedure.

A finding is “clearly erroneous” if the
reviewing court firmly believes a mis-
take has been made. Here, the district
court determined that the correct legal
standard to apply is that an enhance-
ment over the lodestar is justified only
when the lodestar fails to adequately
compensate the applicant, and is needed
to make the award commensurate with
comparable non-bankruptcy services.
The court reversed the prior award, but
did enhance approximately $48,000.

Exemption under § 522 (f)
{1}—judicial lien

Farrey v. Sanderfoot, U.5. Supreme
Court , 21 B.C.D. 1160 (May 23, 1991)
(West's Bankruptcy Reporter Advance
Sheet, June 5, 1891). A Wisconsin's
divorce court awarded the husband cer-
tain real estate but gave a lien to the
wife equal to one-half of the value of the
estate. Approximately four months after
the decree, the husband filed a Chapter
petition claiming homestead exemption
and requesting that the lien be avoided
under Code § 522 () (1). The bankrupt-
cy court held that the lien could not be
avoided as it protected the wife's interest
in the property. However, the district
court reversed, stating that the lien was

THE ALABAMA LAWYER

avoidable because “it fixed on an interest
of the debtor in the property”. The court
of appeals affirmed.

The 11.5. Supreme Court, in reversing
the Seventh Circuit, stated that § 522 (f)
(1) of the Bankruptcy Code requires "a

debtor to have possessed an interest to
which a lien attached, before it
attached, to avoid the fixing of the lien
on that interest. (emphasis added). In
effect, the Court held that since the
debtor had not held the property free
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and clear of the lien, the lien could not
attach to “an interest of the debtor in
property”, and, thus, § 522 (f) (1) did
not allow for avoidance of the lien.

Dwight Owen v. Helen Owen, 21
B.C.D. 1164 (May 23, 1991). In a
divorce case, Helen obtained judgment
for $160,000 against Dwight. Under
Florida law {as is in Alabama), the lien
was effective against after-acquired
property, and later Dwight obtained a
condo in Sarasota City. At the time he
obtained the condo, such property was
not exempt. Thereafter, Dwight filed for
bankruptcy. One year later, the condos
were made exempt as a homestead, The
question which reached the U.S,
Supreme Court was whether the condo
was exempt under § 522 (f) (1).

The bankruptcy court had determined
that the lien could not be avoided
because the Florida Courts had decided
that the homestead exemption was lim-
ited to property not encumbered by
liens which attached before the property
became a homestead. The district court
and Eleventh Circuit affirmed.

Justice Scalia, in writing for the
Supreme Court, stated the issue to be
whether the lien impairs an exemption to
which the debtor would have been enti-
tled under § 522 (b}—the Homestead
Exemption. In reversing and remanding,
he stated that it made no difference that
the State had limited the exemption to
property not covered by a lien.

Justice Scalia further stated that the
condo would be the debtor's homestead
except for the lien and that a lien
impairs a federal exemption if but for
the lien, the lien would attach. He said
that § 522 (f) does not make a distine-
tion between federal and state exemp-
tions and there is no reason that the
state exemption should not receive like
treatment.

U.S. Supreme Court allows
Chapter 13 following Chapter
7 to deal with lien claim even
though personal liability has
been eliminated

Johnson v. Home State Bank, U.S.
Supreme Court, 59 U.5.L.W. 4609; 21
B.C.D. o (June 10, 1991), The debtor

had a filed a Chapter 7 after the bank
filed suit on defaulted notes partially
secured by a real estate mortgage. The
debtor received a discharge from his
debts, and the bank was given relief
from stay in order to foreclose. Before
the bank could foreclose, the debtor
filed a Chapter 13 showing the bank as a
partially secured creditor. Both the dis-
trict court and court of appeals ruled
against the bankruptey court which had
confirmed a plan providing for pay-
ments to satisfy the bank's lien claim
only. Justice Marshall, who wrote the
opinion for the Court, stated that a
claim against property is a claim against
the debtor under §§102(2) and 101(5),
and that after the Chapter 7 discharge,
the lienholder still has equitable reme-
dies of foreclosure, including the right
to the proceeds of the foreclosure sale.
In answering the argument that serial
filings were contrary to law, Justice
Marshall said that the law did not so
provide, and it was up to Congress to
prevent serial filings if it so desired. He
mentioned that Congress had done so
under some circumstances, but not
under these facts.

Individual may file for Chapter
11 relief even though no ongo-
ing business is maintained
Toibb v. Radloff, U.S. Supreme Court,
59 U.5.L.W. 4633, 21 B.C.D. , (June
13, 1991). In this case, the bankruptcy,
district and Eighth Circuit courts held
that an individual not engaged in busi-
ness was ineligible to file a Chapter 11
reorganization case. Writing for the
Court, Justice Blackmun said that there
is no such language in the Code to sup-
port the lower court’s holdings, and,
thus, no foundation to deny the right.
The opinion mentions the Eleventh Cir-
cuit case of In re Moog, 774 F.2d 1073,
(1991), which previously had held the
same as the Supreme Court in the
instant case. i
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ALABAMA STATE BAR VOLUNTEER LAWYERS PROGRAM

ACCESS TO JUSTICE:

An Overview of Pro Bono Projects in Alabama

A lawyer should render public interest legal service. A lawyer may discharge this responsibility by providing professional
services at no fee or at a reduced fee to persons of limited means or to public service or charitable groups or organizations, by service in activi-
ties for improving the law, the legal system or the legal profession, and by financial support for organizations that provide legal services to per-
sons of limited means. RULE 6.1 PRO BONO PUBLICO SERVICE, ALABAMA RULES OF PROFESSIONAL CONDUCT

I do solemnly swear that | will demean myself as an attorney, according to the best of my learning and ability, and with all good fidelity, as well
to the court as to the client; that §will use no falsehood or delay any person’s cause for lucre or malice, and that | will support the constitu-
tion of the State of Alabama and of the United States, so long as | continue a citizen thereof, so help me God.

OATH TAKEN UPON ADMISSION TO THE ALABAMA STATE BAR (emphasis added)

By MELINDA M. WATERS

labama attorneys may be
proud of our longstanding
commitment to providing
legal services without
expectation of compensation to indi-
viduals who cannot otherwise
afford representation. As a condi-
tion to receiving the privileges
and benefits of membership in
the profession of law, we have
accepted a public trust, that
being the responsibility of
assuring that each one of our
citizens, wealthy or poor, has
full, equal access to our legal
system. Our ethicalroots are
entwined with the public inter-
est, service to the community and concern for the less fortu-
nate among us.

This responsibility presents us with a tremendous chal-
lenge. By conservative estimates, there are over 780,000 per-
sons living below the federal poverty level in Alabama and the
numbers increase each year.With limited staff and budgets,
federally funded Legal Services programs cannot handle all
legal problems faced by these poverty-stricken Alabamians,
leaving many poor persons waiting for, or even without, repre-
sentation in matters vital to their well-being. Although attor-
neys give generously of their time and skills to improve the
communities in which they live, those who are knowledgeahle
in the area of providing free legal services to the poor all agree
that there are unmet needs to which we must continue to
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ALABAMA STATE BAR
VOLUNTEER LAWYERS PROGRAM

direct our energies and expertise.
Thus, the question facing us is how do we
as attorneys insure that the courts and laws
are within the reach of such large num-
bers of citizens of limited means? Many
Alabama attorneys have responded in
two ways: by participating in 10LTA
and in organized pro bono activities
in their communities. Four such pro-
grams, established by local bar asso-
ciations, currently exist in this state,

Each has proven to be a very effec-

tive means not only of delivering

quality legal services to large num-

bers of low-income citizens but also

of providing attorneys with an effi-

cient vehicle through which to satis-
fy ethical responsibilities to pro bono work.

These four pro bono programs, sponsored by the local bar
associations of Madison County, Montgomery County,
Tuscaloosa County, and Mobile, were honored by the Alabama
State Bar at this vear's Annual Convention. The Honorahle W,
Harold Albritton, [, then president of the Alabama State Bar,
presented each of these bar associations with a Certificate of
Meritorious Service recognizing the membership for their
demonstrated commitment to providing free legal services in
civil matters to the disadvantaged in their communities. These
attorneys uphold the highest traditions of our profession and
have responded to the noblest of our ethical precepts by help-
ing to assure that even the weak and defenseless in our society
have access to justice.
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Madison County
Bar Association

The Madison County Bar Association has a distinguished his-
tory of service to low-income citizens of Huntsville and the sur-
rounding areas, The “Lawyer Referral and Information Service”
was established in 1982 in cooperation with Legal Services of
North Central Alabama. Attorneys pay an annual fee for place-

Thomas Parker, a representative of the Madison County Bar Associa-
tion, accepled the certificate from Judge Albritton on behalf of his

local bar association.

ment on five panels of their choosing for referral of fee-generat-
ing civil cases. These attorneys are then required to accept one
case per panel on a pro bono basis each year from the service.

In 1980, 201 pro bono cases were handled by Madison County
attorneys. Lee Ann Pasker, an attorney, serves as full-time direc-
tor of the service and personally handles many divorces on a pro
bono basis. Currently, 93 lawyers participate in the project.

Montgomery County
Bar Association

The oldest continuing, organized pro bono program in our
state was established by the members of the Montgomery Coun-
ty Bar Association. Attorneys in Montgomery have been donat-
ing their time to local pro bono projects since the 1950s. This
rich tradition of public service continues today in the current
project titled the “Montgomery County Bar Pro Bono Program”
which was started in 1981,

Arthur Leslie, an attorney, is full-time director of this pro-
gram. Clients in need of help with certain civil matters are
referred to the project by the Montgomery Regional Office of
Legal Services Corporation of Alabama, They are then referred
to a local volunteer attorney who handles the problem on a pro
bone basis. In 1990, 326 cases were closed by members of the
Montgomery County Bar through this program, It is estimated
that approximately 250 attorneys have participated in some way
in this pro bono project.
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*  Owrice Qmmn Exvense reimburses your eligible business expenses. Available to eligible members under age 60 who are
engaged in full-time practice and not on full-time duty with any of the armed forces through Commercial Life and its parent

company UNUM,

e el T e 1

i TSy s
| For additional information contact:

| William K. Bass, Jr. -
| Insurance Specialists, Inc. [
| Suite 135 [
| 2970 Brandywine Road E
| Atlanta, Georgia 30341 [

ALABAMA STATE BAR

lease send me information about the Association Group Plan checked:
] Member Life Insurance
| Spouse Life Insurance
| Employee Life Insurance [
| Major Madical Insurance [
| Accidental Death and Dismemberment {Guarantesd lssue)

[ ] Disability Income

[ ]Employea Disability Incoma

] Otfice Overhead Expensa

| Hospital Indemnity (Guaranteed Issue)

| 1-404-458-8801 MName
| 1-800-241-7753 Toll Free Number Address
1-800-458-7246 Fax Number City/State/Zip
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Business Telephone

Birthdate
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Dorothy Norwoad, a member of the Board of Directors of the Moni-
gomery County Bar Association, accepts the Certificate of Meritori-
ous Service on behall of the local bar association.

Tuscaloosa County
Bar Association

Earlier this year, the members of the Tuscaloosa County Bar
Association demonstrated their commitment to providing legal
services to the poor by the passage of a resolution calling for
each attorney to voluntarily perform not less than 24 hours of
pro bono legal work annually. In April, this bar association held
its first pro bono “Neighborhood Legal Clinic” in cooperation
with the Tuscaloosa Regional Office of the Legal Services Cor-
poration of Alabama. Since this beginning, a clinic has been

held each first and fourth Tuesday of the month.

Judge Albritton presents the Certificate of Meriforious Service lo
Douglas McElvy, immuediate past president of the Tuscaloosa Counly
Bar Assoctation,

Each clinic is staffed by volunteer private attorneys who give
legal advice in civil matters without charge to walk-in clients.
An income eligibility screening is first performed by Legal Ser-
vices staff. The volunteer attorneys then agree to handle the
matter themselves on a pro bono basis or refer the client to the
Legal Services office for further services, Clinic sites change,
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but locations are chosen for easy accessibility to low-income cit-
izens of Tuscaloosa. An average of 12 clients per clinic are
receiving free legal services,

Olivia Willis, a staff attorney in the Tuscaloosa Regional
Office of Legal Services, serves as project coordinator. Thus far,
35 attorneys are donating their time on a rotating basis at the
clinics and 19 pro bono cases have opeéened through the pro-
gram.

Mobile County
Bar Association

The Mobile Bar Association is justifiably proud of its highly
successful “Pro Bono Program” whichstarted in 1986. Current-
ly, 188 volunteer attorneys are providing quality legal services
in civil matters to indigents in the Mobile area through this
project.

This program offers its volunteers many options for service,
including not only direct representation of income eligible
clients but also the opportunity to provide advice and counsel in
the office of the fulltime pro bono coordinator, Tonny Algood.
Attorneys select the areas of law in which they are willing to
accept referrals and are asked to voluntarily handle two case
referrals per year from the program,

The Certificate of Meritorious Service presented to the Mobile Bar
Association was accepled by Champ Lyons, president of the local bar
association,

In 1990, 849 cases were opened through the Pro Bono Pro-
gram and an equally impressive 624 cases were closed hy pro-
ject attorneys. It is clear from these numbers that many of the
Mobile volunteers are accepting more than the minimum num-
ber of referrals each vear from the program.

The delivery of legal services to the poor is an honored part
of the legal profession. As attorneys, we hold the responsibility
to see that the laws and the courls are within the reach of every
citizen, and we understand that rights can be meaningless
without access to the legal representation necessary to enforce
those rights. By participation in organized pro bono programs,
we can fulfill not only our country's promise of equal justice
under law for Alabama's poor, but also our special responsibili-
ty to make equal access to our courts a reality for all citizens of
this state. -
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DISCIPLINARY REPORT

Disbarment

Gadsden lawyer Stephen Edward Harrison was disbarred
from the practice of law, effective April 2, 1991, for misappro-
priating the funds of a client in violation of the Rules of Disci-
plinary Procedure. (ASB Nos. 89-803, 90-274, 89-657, 90-248,
90-188, & 90-476)

Suspension

Eddie Lee Lewis, whose whereabouts are unknown, was
temporarily suspended from the practice of law, by the Disci-
plinary Commission of the Alabama State Bar, pursuant to
Rule 20, Rules of Disciplinary Procedure (Interim).

Eddie Lee Lewis, by the Disciplinary Commission of the
Alabama State Bar, was restricted from maintaining an attor-
ney trust account in any financial institution.

The order of the Disciplinary Commission of the Alabama
State Bar is subject to the dissolution and amendment provi-
sion of Rule 20, Rules of Disciplinary Procedure (Interim).
(ASB Nos, 90-32, 90-390, 90-588, 90-634, 90-279, 90-719, &
90-990)

Public Censures

On June 7, 1991, Birmingham lawyver Charles Alexander
Dauphin was publicly censured for intentionally neglecting a
legal matter entrusted to him and failing to seek the lawful

NOTICE

TO Jeffrey Howard Dial

FROM:  Alabama State Bar

RE: Order to Show Cause,
CSF 91-13

Motice s hereby given o Jeffrey Howard Dial,
altorney, whose |ast known address |s 843 47th
Streel, N, Birmingham, Alabama 35212, thal his name
has been ceriified to the Disciplinary Commission fior
noncompliance with the Client Security Fund Rule
requirements of the Alabama State Bar and thal as a
result thereo! an ORDER TO SHOW CAUSE has been
enterad against him ordering him o show, within sixty
{60) days from the date of eniry of the order, why ha
should not be suspended from the praclice ol law
Said order having been entered June 19, 1991, the
attorney has until September 20, 1991 o show cause

Disciplinary Commussion
Alabama Stale Bar

1018 South Perry Street
Montgomery, Alabama 36104
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objectives of his client. In 1988, Dauphin filed a medical
malpractice action in U.S, District Court for the Middle Dis-
trict of Georgia. The defendants were not served with process
for almost 19 months. Dauphin also failed to comply with
applicable Georgia law for the filing of such an action. As a
result, the plaintiff’s case was dismissed upon motion of the
defendants. The statute of limitations had run. (ASB No. 90-
482(B])

On June 7, 1991, Bessemer lawyer Robert William Graham
was publicly censured for willfully neglecting a legal matter
entrusted to him, failing to seek the lawful objectives of his
client, failing to carry out a contract of employment entered
into with a client for legal services, and engaging in conduct
involving fraud, deceit, dishonesty, and willful misconduct, all
of which adversely reflected on his fitness to practice law. Gra-
ham was hired by a client to represent her in a divorce matter.
The client paid Graham his quoted fee, but Graham failed to
pursue the matter to a conclusion on behalf of the client. Gra-
ham also failed to timely respond to the bar's inguiries con-
cerning the client’s complaint. (ASB No, 9(-445)

On June 7, 1991, Birmingham lawyer James Cannon, Jr.
was publicly censured for having engaged in conduct invalv-
ing dishonesty, fraud, deceit, misrepresentation, and willful
misconduct. Cannon solicited money on behalf of an invest-
ment company for an individual who invested 52,000 in the
venture, which venture turned out to be worthless. Contained
in the investment information package was a letter from Can-
non on behalf of the venture. During the investigation of the
complaint against Cannon, he denied any knowledge of the
venture, and, further, failed to fully cooperate with the
Grievance Committee investigating the complaint. (ASB No.
B8-667)

On June 7, 1991, Gadsden lawyer Leon Garmon was publicly
censured for having engaged in undignified or discourteous
conduct degrading to a tribunal while appearing in his profes-
sional capacity before a tribunal, and for engaging in conduct
that adversely reflects on his fitness to practice law. At a hear-
ing before a domestic referee in Etowah County, Garmon, in
commenting upon a ruling by the domestic referee, stated that
the ruling was “the most idiotic and asinine ruling” that he
had ever heard. Following exchanges between Garmon and the
domestic referee, the referee ordered Garmon out of the room.
Garmon continued to direct remarks toward the domestic ref-
eree, expressing his displeasure over the referee’s ruling. Gar-
mon appealed the issue to the Supreme Court of Alabama,
which court affirmed the bar’s finding that Garmon should be
censured in this matter. (ASB No. 88-76)

Private Reprimand

On June 7, 1991, a Birmingham lawyer was privately repri-
manded for issuing a worthless check on his trust account, in
violation of DR 9-102(B)(5). The lawyer also failed to respond
to requests of the Grievance Committee investigating a com-
plaint about the worthless check. (ASB No, 88-727) ]
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NOTICE

Disciplinary Proceedings

Eddie Lee Lewis whose whereabouls are
unknown, must answer the Alabama State Bar's for-
mal disciplinary charges within 28 days ol September
10, 1991 or, therealter, the charges contained therein
shall be deemed admitted and appropriate discipling
shall be imposed against him in ASB Nos. 90-32, 90
390, 90-588, 90-634, 90-279, 90-719, and 80-930
before the Disciplinary Board of the Alabama State
Bar. Done this the 10th day of September 1931

Disciplinary Commission
Alabama Stale Bar

1019 South Parry Street
Montgomery, Alabama 36104

NOTICE

Disciplinary Proceedings

William Lee Carroll, whose whareabouts are
unknown, must answer the Alabama Stale Bar's peti-
tion to suspend or disbar within 28 days of September
10. 1981 or, therealter, the allegations contained
therein shall be deemed admilted and appropriate
discipline shall be imposed against him in ASE Peti-
tion No. 91-04 belore the Disciplinary Commission of
the Alabama 5late Bar. Done this the 10th day of
September 1991

Disciplinary Commission
Alabama State Bar

11318 South Perry Street
Montgomery, Alabama 36104

NOTICE

TO: Albert Edward Sanders

FROM:  Alabama State Bar

RE: Order to Show Cause,
CSF 91-42

Notice is hereby given lo Albert Edward
Sanders, allorney, whose last known address is
430 11th Street, SE, Birmingham, Alabama 35211,
that his name has baen certified 1o the Disciplinary
Commissien for noncompliance with the Client Secu-
rity Fund Rule requirements of the Alabama State Bar
and thal as a result therecf, an ORDER TO SHOW
CAUSE has been enlered against him ordering him
lo show, within sixty (60) days from the date ol entry
of the order, why he should not be suspended from
the praclice of law. Said order having been entered
June 19, 1991, the attorney has until Seplember 20,
1991 to show cause

Disciplinary Commission
Alabama Siate Bar

1013 South Perry Strest
Montgomery, Alabama 36104

NOTICE

TO: Albert Edward Sanders

FROM:  Alabama State Bar

RE: Order to Show Cause,
CLE 91-29

Motice is hereby given to Albert Edward
Sanders, attorney, whose last known address is 430
11th Street, SE, Birmingham, Alabama 35211, that his
name has been certified to the Disciplinary Commis-
sion for noncompliance with the mandatory continuing
legal education requirements of the Alabama State
Bar, and that as a resull thareol, an ORDER TO
SHOW CAUSE has been entered against him order-
ing him 1o show, within sixty (60) days from the date
of entry of the order, why he should not be suspend-
ed from the practice ol law. Said order having been
antered April 11, 1881, the attorney has unlll Septem-
ber 20, 1991 to show causa.

Disciplinary Cammission
Alabama State Bar

1019 South Perry Sireet
Montgomery, Alabama 36104
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RALPH ROGER WILLIAMS

Ralph Roger Williams, prominent
Tuscaloosa attorney, died in
Tuscaloosa May 19, 19491, He was born
November 21, 1918 in Phenix City,
Alabama, the son of Mr, and Mrs. Cary
A. Williams. He attended public
schools in Phenix City and graduated
from Central High School in Phenix
City in 1937,

In high school, he was an outstand-
ing student and was president of a
number of school organizations,
including the journalism club and the
glee club. He was editor of the school
newspaper and the school magazine
and was art editor of the annual.

He held four academic degrees and
an honorary doctor of laws degree:
bachelor of arts in journalism from
the University of Georgia in 1941;
master of arts in political science from
Syracuse University in 1945; bachelor
of laws from the University of Georgia
Law School in 1947; master of laws
from Stanford Universily School of
Law in 1948; and doctor of laws from
Atlanta Law School in 1960,

As an undergraduate, Williams was
president of his freshman and sopho-
more classes, editor of the school
newspaper and the school annual, and
assistant editor of the schonl maga-
zine, and was active in athletics. He
was a member of Omicron Delta
Kappa, Blue Key, X Club, Pi Kappa
Delta debate society, the varsity debate
team, Sigma Chi social fraternity, and
the International Relations Club. In
law school. he was a member of Phi
Alpha Delta law fraternity and was an

honorary member of Sigma Delta
Kappa law fraternity.

Williams had an excellent record in
law school and was one of the few
first-vear law students to pass the
Georgdia bar examination. He was
admitted to the Georgia State Bar in
1946 while a freshman in law school.

He served in the U.S. Marine Corps
{aviation) during World War 11, rising
from private to lieutenant. He was a
part-time professor of history-at the
University of Georgia while a student
in law school. He taught criminology
and saciology at Wesleyan College,
Macon, Georgia from 1948-49, and
served as a full-time member of the
law faculty of the University of Alaba-
ma from 1949-53.

After 1953, he was in the active prac-
tice of law in Tuscaloosa, Alabama.

He served as director of the Alabama
Department of Industrial Relations
and as a member of my cabinet during
my term as governor from 1959 to
1963.

Beginning in: 1950, Williams also
served as an impartial arbitrator in
labor-management disputes through-
out the South. He was a member of
the National Academy of Arbitrators
for many vears, serving on the board
of governors from 1970 to 1972, and
was on the national arbitration panels
of the American Arbitration Associa-
tion and the Federal Mediation and
Conciliation Service,

He was married to the former Beat-
rice Hill of Crawfordville, Georgia and
they had four sons, Roger, Cary and
Craig. all graduates of the University
of Alabama School of Law and attor-
neys in Tuscaloosa, and Locke, of
Fairhope, presently serving as treasur-
er of Baldwin Countly. He loved his
family and was particularly proud of
the accomplishments of his four sons.
He was good company, and his many
friends throughout the state will
remember his humor and keen wit

Williams served as president of the
Tuscaloosa Kiwanis Club, was an
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active member of the First Presbyte-
rian Church of Tuscaloosa, was presi-
dent of the Alabama Society of the
Sons of the American Revolution, and
was on the council of the Society of
Colonial Wars in the State of Alaba-
M.

He was a prolific writer and the
author of numerous journal articles
and nine law books, including Stan-
dard Georgia Practice, a six-volume,
3, 700-page work on trial and appellate
practice in Georgia, published in 1955-
56 by Lawvers Cooperative Publishing
Company, Rochester, NY, He was the
author (with S.C. Stone) of Tennessee
Workmen's Compensation, published
in 1957 by Tennessee Law Book Com-
pany, and Williams' Alabama Work-
men's Compensation, published in
1962 by Matthew Bender & Company.
His last work was Willlams' Afabama
Feidence, published in 1967 by the
Michie Company.

Dean Nathaniel Hansford of the
University of Alabama School of Law
noted Ralph's contribution to the fac-
ulty of the school of law and to the
legal profession as an accomplished
practitioner and arbitrator, and his
major contribution as a legal scholar
and author. I remember him as a boy-
hood friend and schoolmate at Central
High School in Phenix City and espe-
cially for his major contribution to
my administration as governor
through his service as director of the
Department of Industrial Relations
and as a member of my cabinet. He
made a tremendous contribution to
the state and the Southeast through
labor arbitration, and because of his
outstanding reputation for fairness
and good judgment, he was in con-
stant demand by both labor and man-
agement. He was a distinguished
member of the Alabama State Bar for
more than 40 years.

John Patterson, presiding judge

Alabama Court of Criminal Appeals

and former govemor
of Alabama
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RICHARD EARLE PROCTOR

The bench and the bar of the 36th
Judicial Circuit mourn the loss of its
distinguished member, Richard Earle
Proctor, on June 14, 1991,

He was born March 15, 1917 and
graduated from the University of
Alabama Scheol of Law in 1938,
receiving his LL.B. degree in that vear.
He commenced the practice of law in
Moulton, Alabama in June 1938,

In February 1943, he entered the
service of the Federal Bureau of Inves-
tigation as a special agent and served
in that capacity until he resigned
while serving in the San Diego office
to enter the Navy.

He served in the Navy during World
War II, and upon release from his
naval service, he returned to Moulton
where he again entered the practice of
law. He served as the first bar commis-
sioner for the 36th Judicial Circuit and
county solicitor for Lawrence County.
He rendered service in many capaci-
ties in Lawrence County, serving as
county attorney, and was active in
numerous civic organizations.

He was a lifelong member of the
First United Methodist Church of
Moulton, serving as district lay leader,
district representative to the annual
conference, local lay leader, member
of the board of trustees, and member
of the administrative board.

He was preceded in death by his
beloved wife, Annie Irwin Proctor.
Born to their marriage were two chil-
dren, a son, probate judge Richard L.
Proctor, and a daughter, Virginia
Proctor Johnson. He leaves two grand-
sons and three granddaughters.

Harold Speake, Moulton

EpMunD RasHA CANNON

Whereas, Edmund Rasha Cannon
was born in Mobile, Alabama on
December 17, 1926, and moved to Vre-
denburgh, Alabama during his early
youth; and

Whereas, the Mobile Bar Association
desires to remember his name and to
recognize his contributions to our
profession and to this community;

Now, therefore, be it known, that
Edmund Rasha Cannon departed this
life on April 10, 1991, His father was a
country doctor. He attended the Uni-
versity of Alabama undergraduate
school where he was a member of Phi
Delta Theta social fraternity. He grad-
uated from the University of Alabama
School of Law in 1952, where he was a
member of Phi Delta Phi legal frater-
nity and a member of the board of edi-
tors of the Alabarma Law Review,

Ed became associated with the
Hand, Arendall firm on January 1,

1956, where his first assignment was
to clear the title to the property in
Brewton, Alabama where the plant of
Container Corporation of America is
located. He later became a partner in
Hand, Arendall where he specialized
and was a recognized expert in matters
of real property and oil and gas law.

Ed retired from the active practice
of law in October 1984 and moved to
Camden, Alabama where he purchased
an antebellum home which was open
to the public and which he was contin-
uing to refurbish at the time of his
death. He had many friends and law
partners who visited him in Camden
from time to time.

Ed loved the woods and putdoors
and believed in proper forestry meth-
ods and conservation of our woodland
resources and wildlife. People collect
different things, and Ed liked to col-
lect 40-acre tracts contiguous to his
other properties in south central
Alabarma.

Ed will be long remembered for his
steadfast friendships among his fellow
lawyers and as an aggressive, deter-
mined advocate of the rights of his
clients. He is survived by his son,
Edmund R. Cannon, Jr. and two
brothers and a sister. He was a mem-
ber of the First Presbyterian Church of
Camden, Alabama.

Champ Lyons, president

Mobile Bar Associalion

BELSER, RicHARD C.
Montgomery

Admitted: 1952

Died: June 13, 1991

BoykiN, WALTER MAXWELL, JR.
Metairie, LA

Admitted: 1931

Died: April 28, 1991

LESLIE, THOMAS B.

St. Louis, MO
Admitted: 1951

Died: July 20, 1991
McFALL, MARGARET

ProcTor, RICHARD EARLE

Moulton

Admitted: 1938
Died: June 19, 1991

RaINS, ALBERT M.

Cadsden

Admitted: 1928
Died: April 22, 1991

SMITH, GARY POOLE
Florence
Admitted: 1960
Died: July 8, 1991

TaveL, EZELEE LEFTICH

Montgomery

Admitted: 1938
Died: July 14, 1981

Metairie, LA
Admitted: 1934
Died; June 23, 1991
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Consultant’s Corner

The following is a review of and commentary on an office automation issue that has current importance
to the legal community, prepared by the office automation consultan! to the state bar, Paul Bormstein,

twhose piews are nol necessarily those of the state bar.

This is the 20th article in our “Consultant’s Comner” series. We would like to hear from you, both in cri-

tigue of the article written and suggestions of topics for future articles.

The growing corporate
legal department

For many vears, large (and not so
large) firms had a legal department
composed of a general counsel and a
secretary, The “general” acted more as a
controller than a counsel. He farmed
oul all the firm's legal work, either to
the firm's outside counsel or to one of
several specialty firms. Additionally, he
often had a number of litigators on
retainer in the company's market area
to act as defense counsel in any matters
brought against it. All thal is changing,
and changing rapidly.

Change in philosophy

The image of the “general” control-
ling invoices from outside law firms and
remembering to renew the retainers of
his field litigators is quickly passing.
Corporate legal departments are rapidly
becoming small (and not so small) law
firms, with a single client. Corporations
still farm out most of their litigation
and some of their corporate work, but
the corporate legal department is taking
on many of the characteristics of a pri-
vate law firm — they do legal work!

Richard Wilson

& Associates
Registered
Professional
Court Reporters

17 Mildred Street
Montgomery, Alabama 36104

264-6433
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The philosophy is simple: “After many
yvears of watching private counsel do
much of our routine work, we realize
that we can do it just as well, and at a
significantly lower cost.”

Change in organization

Along with the philosophical change
has come a change in organization. In
addition to a general counsel, there is a
legal department, a group of lawyers
who are now executing many of the
tasks formerly performed by outside
counsel, What tasks, for example? Cor-
porate legal departments are now exe-
cuting the majority of executive employ-
ment agreements, property leases, real
estate deals, and even some securities
work. In short, they are taking back
much of the routine work formerly han-
dled by their outside counsel,

They have departments (just like pri-
vate law firms), department heads, par-
alegals, couriers and even administra-
tors. Associate counsel are measured in
much the same way as associates are
tracked in private firms. Specialized
software is utilized to follow associate
performance as well as to follow the
performance of outside and field litiga-
Lors.

Change in oversight

As corporations become more cost
conscious, and the liability of corporate
directors increases, boards of directors
are looking at such matters as the cor-
poration's general counsel much more
critically. They are beginning to ask
such questions as, “Can't we do this as

. well as outside counsel, and at a much

lower cost?” The answer often is “yes™
and the reason has a great deal to do
with two factors that amount to societal
changes:

— the oversupply of well-educated law
school graduates and

— the changing expectations of many
law school graduates.

Changes in societal factors

First, we (Alabama and Georgia for
sure) are graduating about 20 percent
maore law students than the private sec-
tor can absorb at this time. The
prospects for significant growth in the
private sector are dim for the remainder
of the decade. A number of factors,
declining birth rate, a populist disen-
chantment with “litigation”, legislative
limitations on damage awards, concerns
aboul insurance premiums, elc., are all
involved,

The makeup of the typical law school
graduating class is changing dramati-
cally, In 1990, 42 percent of all law
school students were women. Many of
them are eager and disposed to seek
careers in private practice. Some, how-
ever, and the number seems to be on
the rise, are just as dedicated to the pro-
fession but not as committed to the pri-
vate sector. They have concerns aboul
family and the quality of life, not readily
reconciled with the first few vears of
private practice. For them, and others,
corporate law practice is an attractive
COMpromise.

Summary

The corporate law deparimen! has
changed dramatically. It is now a law
firm that works exclusively for the com-
pany. Compensation is improving and
the environment seems to suit an
increasing number of lawyers who have
opted for a lifestyle more in keeping
with their aspirations. [ |
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Request for Consulting Services

Office Automation Consulting Program

SCHEDULE OF FEES, TERMS AND CONDITIONS

Firm Size* Duration™* Fee Avg. Costlawyer
1 1 day § 500.00 $500.00
23 2 days $1,000.00 $400.00
4-5 3 days £1,500.00 $333.00
6-7 4 days £2,000.00 $307.00
8-10 5 days 32,500.00 $277.00
Over 10 £250.00

“Number of lawyers only (excluding of counsel)
**Duration refers to the planned on-premise time and does not include time spent by the consultant in
his own office while preparing documentation and recommendations.

REQUEST FOR CONSULTING SERVICES

OFFICE AUTOMATION CONSULTING PROGRAM
Sponsored by Alabama State Bar

THE FIRM
Firm name
Address

City ZIP Telephone #
Contact person Ttitle

Number of lawyers paralegals secretaries others

Offices in other cities?

ITS PRACTICE
Practice Areas (%)

Litigation Maritime Corporate
Real Estate Collections Estate Planning
Labor Tax Banking

Number of clients handled annually Number of matters presently open
Number of matters handled annually How often do you bill?
EQUIPMENT

Word processing equipment (if anv)

Data processing equipment (if any)

Dictation equipment (if any)

Copy equipment (if any)

Telephone equipment
PROGRAM

% of emphasis desired  Admin. Audit WP Needs Analysis DF Needs Analysis
Preferred time (1) W/E (2) WE

Mail this request for service to the Alabama State Bar for scheduling,
Send to the attention of Margaret Boone, executive assistant, Alabama State Bar, P.0O. Box 671, Montgomery, Alabama 36101.
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CLASSIFIED NOTICES

RATES: Members: 2 free listings per bar member par calendar yaar EXCEPT for *postion wanted” or *pasition affered” listings — 535 per insertion of 50 words or less

5.50 per agditicnal word: Nonmembers: 335 per inserfion of 50 words o
lollowing publishing schedule: September 91 issue

Er

%, 5,50 per additional word. Classilied copy and paymaen! must be received accarding fo the

deadling July 31, November "81 issue — deadliing Sepiember 30. No deadline extensans will be made

Send classilied copy and paymenl, payabie 1o The Alabama Lawyer, 1o; Alabama Lawyer Classifieds, clo Margarel Mufphy, P.O. Box 4158, Monigomarny. Alabama 38101

For Sale: Save 50 percent on your law-
books, Call National Law Resource, Amer-
ica's largest lawbook dealer. Huge inven-
lories. Low prices. Excellent quality. Your
satisfaction absolutely guaranteed. Also,
call America’s largest lawbook dealer
whean you want to sell your unneeded
books. Call for your free, no-obliga-
tion quotes. (800)-279-7799.
Mational Law Resource.

For Sale: The Lawbook Exchange,
Ltd. buys and sells all major lawbooks,
state and federal, nationwide. For all
your lawbook needs, phone [(800)
422-6686. Mastercard, Visa and Amer-
can Express accepled

For Sale: Model Rules of Professional
Conduct: personal copies now available
for $5 (includes postage). Mail check
to P.O. Box 671, Montgomery,
Alabama 36101. Pre-payment
reguired.

For Sale: AmJurgnd. Like-new condition,
Fully current. 52,500, Call Debbie (615)
823-1238.

For Sale: Alabama Code with current
pocket parts, $420. Alabama Digest,
$1,550. Contact Sam Bradshaw, lll,
131 Church Street, Alexander City,
Alabama 35010. Phone (205) 234-
2611.

For Sale: Alabama Reporter System (all
Alabama appellate cases); Alabama
Code; Alabama Digest; Alabama Shep-
ards; Am Jur 2d; USCA,; L., Supreme
Courl Reports (all L. Ed. and L. Ed. 2d);
Omnifax telecopier model G36; Minolla
copier model EP 550Z with ten-bin col-
[ater. Contact Chuck Holtz, P.O. Box
154, Mobile, Alabama 36601.
Phone (205) 432-0738.

POSITIONS OFFERED

Position Offered. Attorney wanted.
Experignced P.|. aor W/C lawyer 10 open
Mantgomery office for plaintiff's firm
Excallent opportunity, Must ba nonsmoker
Send resume and salary history in
confidence to Ms. Kerpics, P.O.

292 / September 1991

Box 95406, Atlanta, Georgia
30347-0406.

Position Offered: Attorney wanted
Recently admitted Alabama |lawyar want-
&d to work in Allanta to assis! in the han-
diing of Alabama negligence cases. Pos-
sibility of relocating at a later date to
Alabama office of firm. Nonsmaoking office
Send resume in confidence to Hir-
ing Partner, P.O. Box 450264,
Atlanta, Georgia 30345.

Position Offered. Small office practi-
tioner. To represant out-of-state finance
company with domestication of judg-
ments and execution of deblors assets
Reply to Managing Partner, Box
2524, Bala Cynwyd, Pennsylvania
19004.

Position Offered. Executive director of
Legal Services Corporation of Alabama,
which pravides civil legal aid 1o poor peo-
pla in 60 of Alabama's 67 counties. Overall
program management, planning, fiscal
cversight, board relations, bar relations
fundraising, litigation director. Minimum of
three years' attorney experience and
memper in good standing of the Alabama
State Bar, or willing 1o become a membar
al the earliest opportunity; trial and appel-
late experience; administrative and policy-
making experience preferred. Send
applications to Robert Segall,
President, Legal Services Corpora-
tion of Alabama, P.0. Box 347,
Montgomery, Alabama 36101.

Position Offered: Eovis, Kyle & Burch
a mid-sized firm located in Perimeter Cen-
ter, is seeking an atlorney with two-four
years' experience in litigation. Work will
involve Insurance defense in tort cases as
well as complex commercial litigation
Applicant must be able to assume direct
filz handling responsibility and be able o
work directly with clients. Must have grad-
uated in the top 25 percent of an accredit-
ed law school Please send resume
to Rex Perkins, Bovis, Kyle &
Burch, Third Floor, 53 Perimeter
Center East, Atlanta, Georgia
30346.

Position Offered Attomey jobs, nation-
al or federal legal employment repor!
Highly regarded monthly detailed listing of

hundreds of attorney and law-related jobs
with the .S, Government and other pub-
lic/private employers in Washington, D.C.,
throughout the U.5. and abroad. $32-3
manths; $55-6 months. All new jobs each
issue, Fublished since 1973 Federal
Reports, 1010 Vermont Avenue,
MN.W., #408-AB, Washington, D.C.
20005. Phone (202) 393-3311.
Visa/MC

Position Offered: MNew Orleans firm
seeks employee benefits associate with
one-five years of ERISA experience or an
LL.M. in taxation. The firm's praclice
encompasses all phases of employee
benelits law, including advice and plan-
ning with respect to retirement and wealfare
plans as well as an active ERISA litigation
prachice. Excellent credentials, communi-
cation and organizational skills required.
Respond to Hiring Partner, BO08
Jeannette Place, New Orleans,
Louisiana 70118.

Service: Medical malpractice and per-
sonal injury, record review and investiga-
lion. Peggy Smith Anderson, Health
Care Consultants, can provide a
detailed report on the strengths and weak-
nesses of your medical record. Medical
research outlining the standard of care
and assistance In obtaining appropriate
medical experts is included as part of the
wark product. Twenly years' experience in
ihe health care industry. Respond to 15
Spinnaker Lane, New Orleans,
Louisiana 70124. Phone (504) 288-
5760.

Service: Atlanta, Georgla co-counsel. Do
you need a Georgia lawyer as co-counse|
for plaintiff's personal injury case? | have
15 years' experience and limit my practice
1o parsaonal injury and workers’ compensa-
tion. Call Ronald L. Hilley (404) 325-
4400. No representation is made about
the quality of the lagal senvices to be per-
formed or the expertise of the lawyer per-
forming such services.

Service: Traffic enginear, consultant/-
expert witness. Graduale, registered, pro-
lessional engineer, Forty years' experi-
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ence. Highway and city roadway design,
traffic control devices, city 2oning. Write or
call for resume, lees Jack W. Chamb-
liss, 421 Bellehurst Drive, Mont-
gomery, Alabama 36109. Phone
{205) 272-2353.

Service: Legal research help. Experi-
enced altorney, member of Alabama
Stale Bar since 1977, Access 1o state law
library. WESTLAW available. Prompt
deadline searches. We do UCC-1 search-
gs. 335Mhour, Sarah Kathryn Farnell,
112 Mocre Building, Montgomery,
Alabama 36104. Phone (205) 277-
T7937. No represeniation is made about
the quality of the legal services to be per-
formed or the expertise of the lawyer per-
forming such services

Service: Examination of questioned
documents. Handwriting, typewriting and
related examinations. Internationally
court-guallied expert wilness, Dipiomate,
American Board of Forensic Document
Examiners. Member: American Society of
Questioned Document Examiners, the
International Association for Identification,
the British Forensic Science Society and
the National Association of Criminal
Dafense Lawyers, Relired Chief Docu-
ment Examinar, USA Cl Laboratories.
Hans Mayer Gidion, 218 Merry-
mont Drive, August, Georgia
30907. Phone (404) B60-4267.

Service: Cerlilied lorensic document
examiner, 8.5, M.5., graduate of univer-
sity-based resident school in document
examination. Published natfinternal. Sev-
enleen years' lrial expenence in state and
lederal courts of Alabama. Forgery, alter-
ations and document authenticity exami-
nations in non-criminal matters. American
Academy Forensic Sciences, American
Board Forensic Document Examiners,
American Soclety Questioned Document
Examinars, Lamar Miller, P.O. Box
55405, Birmingham, Alabama
35255, Phone (205) 988-4158.

Service: Securities expert witness, Will
teslify to suitability and churning. Fifteen
years' axpenence in sacurities business,
Arbitrator for National Association of
Security Dealers, Amarican Arbitration
Associalion, American Stock Exchange.
Can assist in court or arbitration hearing
Member Mational Forensic Center
Chuck Schildhauer, Gulf Shores
Iinvestment ﬂﬂ-. lﬂ-‘ﬂt. P.0. Box
3033, Guif Shores, Alabama
36542. Phone (205) 968-8191.

Service: Exporl wilness, police vehicle
operatlions {emergency response, pur-
sUits, negligent operation). Twenty years'
axpearience n law anforcement, college
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teaching, police training. College dean
and certilied police academy instructor
(emergency vehicle operations). Plaintiff
and defense experience, Dr. Tom
Barker, 1631 Fairway Drive, SW,
Jacksonville, Alabama 36265.
Phone (205) 782-5335.

Service: HCAI will evaluate your cases
gratis for merit and causation. Clinical
reps will come lo your office gratis. If your
case has no meril or il causation is poor,
we will also provide a free writlen report,
Stat affidavils super rushed, Please see
display ad on page 10 Health Care
Auditors, Inc., P.0, Box 22007, St.
Petersburg, Florida. Phone (813)
579-8054. Fax 573-1333.

Service: Legal research/writing ser-
vices. Licensed Alabama attorney with
strong researchiwriting skills available to
do independent contracting work for

north Alabama attorneys on shoriflong-
term basis. Four years expenence, refer-
ences avallable. Dorothy Agnew,
3003 Flag Circle, #2501, Madison,
Alabama 35758. Phone [205) 461-
87851. No represaniation is made aboul
the qualily of the legal services to be per-
formed or ihe expertise of the lawyer per-
forming such services

Service: Alabama licensed attorney
(1991) available for research and writ-
ing assistance while pursuing LL.M.
Alsg, on Mondays, available in Birming-
ham for in-house needs. Especially
interasted in environmental issues.
$35/hour, three-hour minimum. D,
William Rooks, (205) 979-1419.
Neo representation is made about the
guality of the legal services fo be per-
formed or the experlise of the lawyer
performing such services. [ |

T T e e e

Please check your listing in the current 1990-91 Afabama Bar Directory and
complete the form below ONLY if there are any changes to your listing,

Due to changes in the statute governing election of bar commissioners, we
now are required Lo use members' office addresses, unless none is available or a
member is prohibited from receiving state bar mail at the office. Additionally,
the Alabarma Bar Directory is compiled from our mailing list and it is impor-
tant to use business addresses for that reason. (These changes WILL NOT
appear in the 1991-92 edition of the directory. The cut-off date for the directory

information was September 1, 1991.)

NOTE: If we do not know of a change in address, we cannot make the neces-
sary changes on our records, so please notify us when your address changes.

Choose one: [ Mr. [1Mrs. ] Hon.

Full Name

ADDRESS CHANGES

Member ldentification (Social Security) Number

I Miss {1 Ms,

[ Other

Race

Sex

Birthdate

Year of Admission

Office Mailing Address

City

State

ZIP Code

Countly

Office Street Address (if different from mailing address)

City

State

ZIP Code

!
!
I
I
I
1
i
|
!
|
I
i
I Business Phone Number
|
!
I
I
I
I
I
|
1
|
I

County

e i S e S s M
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n January 1, 1991 the Alaba-
ma Uniform Condominium
Act became effective. It was
the third condominium
statute to be adopted in the state's histo-
ry. The first act, passed in 1966, was a
model act drafted by the FHA and was
adopted by all states. Only one condo-
minium was formed in Alabama under
the first act. Deficiencies in the model
act soon caused the various state legisla-
tures to begin to make significant
amendments to it. This resulted in a
variety of condominium acts across the
country. In Alabama the legislation was
rewritten in the Condominium Act of
1972 [the “old law"].

The old law provided a basic frame-
work within which condomimiums could
be formed and exist, However, il was
inadequate to answer many specific
questions regarding the development
and operation of condominiums. In
1980, the Commissioners on Uniform
State Laws drafted a new and much en-
larged uniform act, the Uniform Condo-
minium Act [the “UCA"|. The director of
the Alabama Law Institute, Robert
McCurley, appointed an advisory com-
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mittee to study the UCA. Chaired by
Albert Tully, and later by E.B. Peoples,
both of Mobile, the committee in 1987,
after four vears of consideration, recom-
mended a version of the UCA to be adopt-
ed in Alabama. The proposed act was
passed by the legislature in 1990 (the
“Act). (Ala. Code § § 35-8A-101 ef seq.
{Supp. 1990), citations are hereafter ref-
erenced only by code section number).
The Act is long (77 sections and 120
pages), technical and somewhat compli-
cated. The Official Commentary of the
drafters of the UCA is included in the
code after each section, along with an
additional Alabama Commentary. The
Act provides substance and strict guide-
lines for the development and operation
of condominiums, while at the same
time providing flexibility for developers
of condominiums. Many of the provi-
sions of the Act are identical to the
guidelines for FNMA/FHLMC approval of
condominium projects, and accordingly,
the Act presents relatively few new con-
cepts for lawvers who routinely prepare
their condominium documents to be
FNMA/FHLMC approvable. The purpose
of this article is to discuss the most sig-

- ALABAMA
FORM
CONDOMINIUM
ACT OF 1991

By GERALD R. GIBBONS
and CAROL H. STEWART

nificant changes effected by the Act. Due
to the limited space available, however,
many topics are omitted.

1. Applicability
of the Act

A condominium is created by the
recordation of a "Declaration of Condo-
minium” executed in the same manner
as a deed applicable to the realty legally
described in the Declaration. (§ 201(a)).
The Act applies to all condominiums
whose Declarations are recorded or
amended in the State of Alabama after
January 1, 1991 unless the condomini-
um contains fewer than four units and
reserves unto the developer no special
rights, discussed imfra. (§ 102). Also, a
dozen sections of the Act are automati-
cally applicable to old law condomini-
ums, which sections include important
matters such as the powers granted to
boards of directors of condominium
associations, the association’s liens for
assessments, tort and contract liability,
and obligations of sellers on the resale of
units,
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While most condominiums in Alaba-
ma are intended for residential purposes,
an increasing number are developed for
commercial, office and even indusirial
purposes. Mixed-use condominiums are
also being considered by real estate
developers whose properties might
include suitable ground level office or
commercial space, with the upper floors
available for residential use. The buyers
of nonresidential units are frequently
few in number and are generally consid-
ered to be more sophisticated and better
positioned to obtain legal advice and
contract protection. Often the pur-
chasers of nonresidential units are even
participants in the original development
who seek an alternative to the traditional
partnership or joint venture form of
ownership. For these and other reasons,
many provisions of the Act which are
intended o protect public buyers of resi-
dential units ¢an be avoided where units
are restricted for nonresidential use by
inserting exemption provisions in the
Declaration, (§ 401(a)), Most of the pro-
visions of the Act, however, cannot be
varied by agreement or waived in the
Declaration for residential condomini-
ums.(§ 104). The following discussion
relates to the Act as it applies to residen-
tial condominiums,

Il. Title and control

of common property

The distinguishing real property con-
cept of a condominium is that the realty

Gerald R. Gibbons
Gerald R, Gibbons = a pro-
leasor ol property Eaw &t 1he
Linivarsity ol Alabama
School of Law, He has law
degress hom Duke Univer-
ity and Columbia Liniversi-
ty @mnd was ihe reparter for
the Alabama Law Institute
commitleas [hat draftad
biosth the ol End B reew
concarmenaT acls

Carol H. Stewart
Carol M. Stewart is 5 grady-
wie of the Unnvarsty of
horih Cangfina-Charictie
ang Cumbertang Schoal of
Law. She & a pariner in the
firm of Buer & Forman in
Bmingham and & a mem-
ar ol the Alabama Stats
Bar, The Florida Bar and
the Cieorgia State Bar
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and improvements designated as com-
mon property (usually this includes
everything but the airspace and the inte-
rior walls of the condominium unit,
excluding the support columns or bear-
ing walls) is oumed, not by the conde-
minium association of unit owners, but
rather by all the unit owners in a form of
cotenancy without the right of partition.
(§ & 103(8); 207 |e]). The exclusive right
to control the common property, howey-
er, is vested in the association, even
though it has no title interest. (§ 302).

Under the Act the association must be
organized as a profit or not-for-profit
corporation before the first unit is con-
veyed. Each unit owner is automatically
a voting member of the association.
{§301). The management of the associa-
tion is delegated to a board of directors
elected by members of the association,
(8303]a]), which board has the power to
make rules, adjudicate violations of the
rules, assess fines for violations, enter
into contracts and litigation on behalf of
the association, and formulate and pre-
pare an annual budget. Some important
matters are not delegated to the board of
directors, however, but are left to a vote
of the unit owners. Certain matters such
as amendment of the Declaration or ter-
mination of the condominium require a
high percentage of the votes of all unit
owners. (§ § 303(b), 217, 218). Other
matters, such as the approval of an
annual budget and election of members
to the board of directors, require only a
majority vote of unit owners present, in
person or by proxy, at an annual meet-
ing. (§303[b], [c] & IM).

The board of directors has broad
authority under the Act in a combina-
tion of legislative, judicial, executive and
fiscal powers. The board acts, in effect, as
a small government. While the old law
granted limited powers to the associa-
tion, the focus of Article I11 of the Act is
to clarify and elaborate on the creation
and operation of the association and the
extent of powers given to the board. The
authority afforded the board under the
Act includes all powers necessary to
operate the association as a business or
government.

Notwithstanding the broad authority
extended under the Act, the board's
authority to make and interpret rules
and regulations governing the day-to-
day activities of the board is subject to

limitations. For example, the board can-
not regulate the use, occupancy, leasing
or alienation of units unless the power
is expressly delegated in the Declaration.
This provision is not significantly differ-
ent from the old law, except that in the
Act the term “leasing and alienation”
was substituted for the term “transfer”
in the old law to clarify that any restric-
tion on leasing, as well as a transfer by
unit owners, requires a clear expression
in the Declaration. (§ 205(a)(12); Ala.
Commentary 2 to § 302). The purpose of
this limitation is to provide original and
resale purchasers of units a measure of
protection to prevent a board from later
adopting a rule forbidding occupancy by
children or pets, or preventing the leas-
ing of the unit to the public without
knowledge of such prohibition prior to
the purchase of the unit. Such limita-
tions, of course, can be created later in
the Declaration, but only by the difficult
process of amendment. (§ 217).

Even when acting within the authori-
ty of the Act and Declaration in adopt-
ing, applying and enforcing rules,
boards of associations are subject to
judicial review. While some commenta-
tors argue that the quasi-governmental
powers of the boards should invoke the
limitations of the 14th Amendment,
courts have held that these powers do
not constitute “state action” for consti-
tutional purposes. However, one of the
most significant aspects of constitution-
al protection of individual unit owners,
a standard of “reasonableness” in the
exercise of power by boards and direc-
tors, has been adopted by most courts as
a maltter of commen law in interpreta-
tion of condominium documents. This
standard was expressly adopted in the
Act with regards to the board's rule-
making authority. (§ 205(a)(12); Ala.
Commentary 2 to § 302), Similarly, the
authority to impose a fine for a rule vio-
lation is limited to a “reasonable”

PLEASE HELP US ...

We have no way of knowing when
one of our membership is deceased
uniess wa are notified.. Do not wait
for someone else to do it; if you
know ol the dealh of one of our
members, please let us know,
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amount, and only after giving the violat-
ing unit owner notice and an opportuni-
ty to be heard. (§ 302(a}[11]). If properly
levied, a fine is given the same status for
lien protection as an assessment for
comman expenses, except as against
first mortgagees, discussed infra, (§
316{a]).

1k, Declarant rights
and developer
control

The developer of a condominium,
referred to in the Act as the “declarant”,
must be the owner or long-term lessee
of the property sought to be converted
to the condominium form of ownership,
Upon substantial completion of all
structural components and mechanical
svstems, as certified by an engineer or
architect, the developer files a Declara-
tion of Condominium, which in legal
effect subdivides the property into the
various units, (§ § 201; 205; 209),

Under the Act, the need for flexibility
of the developer in its construction
schedule and marketing plan is recog-
nized. The Act allows the developer to
reserve in the Declaration certain spe-
cial “declarant rights”, These rights
might include the right to (1) control
the board of directors of the association
for an extended period of time; (2) phase
develop the condominium property; (3)
maintain sales, marketing and manag-
ing activities on the property; (4) add,
withdraw or subdivide real estate which
is part of the condominium property
and other enumerated rights.

1. DEVELOPER CONTROL

The developer begins by owning all
the units in the condominium and
appoints all the members of the board of
directors, who are not required to be
unit owners. Under the old law, unless
the developer attempted Lo reserve rights
of control, when one-halfl of the units
were sold, the developer theoretically
lost control over election of members of
the board. The board thereafter might
adopt rules hampering the developer’s
marketing of the remaining units or pre-
venting the developer from creating
additional units according to its plan of
development. More often, however,
under the old law the developer would
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attempt to reserve unto itself excessive
developer rights, sometimes maintaining
control over the association for extended
periods, even until the developer no
longer owned any units in the condo-
minium.

The Act strikes a balance between the
two extremes and permits the developer
to reserve to itself the right to control

... one of the most
significant aspects of
constitutional protection of
individual unit owners, a
standard of “reasonable-
ness” in the exercise of
power by boards and
directors, has been adopted
by most courts as a matter
of common law in interpre-
tation of condominium
documents.

membership on the board of directors
even after one-half of the units are sold.
A formula was devised in the Act based
on the percentage of units sold to public
buyers whereby the developer may
appoint members to the board of direc-
tors until 75 percent of the units are
sold. Unit-owner representation is
required on the board, however, after 25
percent of the units are sold. After 25
percent of the units are sold, the nonde-
veloper-related owners are entitled to
elect at least one board member or 25
percent of the number of directors. After
50 percent of the units are sold the unit
owners other than the developer are
entitled to elect not less than 33 percent
of the board. (§ 303[e]). In no event,
however, may the period of developer
control be extended bevond the time 75
percent of the units are sold to unit own-
ers other than the developer. two years
after the developer ceases Lo offer units
for sale or two years after developer’s
right to add new units was last exercised,
whichever occurs first. (3 303[d]).

The formula created by the Act is dif-
ferent than FNMA guidelines in this
regard. Under FNMA guidelines the
developer relinquishes control of the
association upon the sale of 75 percent
of the units or three years after con-
veyance of the first unit in a single phase
project or five years in a multi-phase
project, whichever occurs first. There is
no requirement of unit owner represen-
tation on the developer-controlled board
prior to this, Control does not extend,
however, beyond a five-vear period under
FNMA guidelines, which the Act allows,
(% 303]d] & [e]).

Under the Act, after 75 percent of the
units are sold to public buyers all the
directors must be members of the asso-
ciation, i.e., record unit owners and are
elected by the owners, (§ 303[f]). While
the developer can vote the unsold units
which have been substantially completed
(5 417), control over the board is no
longer assured, The election of all board
members by the unit owners is the offi-
cial point of “turnover” of board control
to the unit owners other than the devel-
Oper.

Experience has demonstrated that
during the period of developer control
there is a significant risk of the develop-
er entering into self-serving or so-called
“sweetheart” deals on behalf of the asso-
ciation, which transactions often are of
long-term advantage to the developer
and long-term disadvantage to the pub-
lic unit buyers. For example, a developer
or developer affiliate will often enter
into a long-term lucrative management
contract with the association or will
retain ownership of recreational facili-
tates and enter into long-term leases
with the association for use of the facili-
ties.

The Act remedies this problem in a
comprehensive fashion. After turnover
of board control by the developer, the
association, under new board manage-
ment, is entitled to terminate, without
penalty, certain agreements upon 90
days' notice to the other party. These
agreements include: (a) any manage-
ment or employment contract or lease
of recreational or parking facilities; (b)
any type of continuing contract or lease
between the association and the devel-
oper or its affiliates; and (c) any contract
which was not bona fide or was uncon-
scionable when made, such as an unfair
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settlement between the developer and
the association regarding damages for
construction defects. (§ 305).

The Act also atternpts to discourage
“sweetheart deals” by imposing restraint
on the board members appointed by the
developer during the period of developer
control, Board members elected by the
unit owners other than the developer are
personally liable to the association in
tort for failure to exercise ordinary and
reasonable care in the execution of their
powers. (§ 303]a]). On the other hand,
board members appointed by the devel-
oper, who typically are not unit owners,
are held to the higher standard of care of
fiduciaries for the unit owners other
than developer in the performance of
their duties. (§ 303(a]).

2. PHASE DEVELOPMENT

In Alabama condominium develop-
ment has proved to invelve a high
degree of financial risk. To test the mar-
ket a developer might wish to construct
only a portion of the property, with the
option Lo add additional units later if the
first phase is successful. A difficulty with
the old law was its lack of flexibility for
expansion of the number of condomini-
um units in a project. The problem was
that, while amendment to the Declara-
tion was permitted without unanimity
among the unit owners, the earlier leg-
islation, here and elsewhere, required
unanimity for changes in the percentage
of title interest in the common property,
and addition of units would change
those percentages. Some developers
attempted to make provision for phase
development in pre-Act Declarations,
but the authority for doing so was less
than clear. Section 35-8-6 of the old law
provided that the undivided interest in
the common elements “or the method
for determining such interest” would be
as set forth in the Declaration, not to be
changed unless the other unit owners
agreed. The developer thus would set
forth in the Declaration the percentage
of common element ownership for the
initial phase and how it would be affect-
ed by each phase thereafter. Upon com-
pletion of a phase, the Declaration
would be amended to add the property
pursuant to the plan of phase develop-
ment and to effect the common element
ownership change. Acceptance by unit
buyers of the Declaration with its plan
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of phase development arguably consti-
tuted an advance agreement by the unit
owners required for the change in per-
centage ownership of the common ele-
ments. Another technique was to re-
quire each buyer to sign a power of
attorney authorizing the developer to
vote for an amendment changing the
common property percentage interest,
The Act clarifies the developer's rights
by giving the developer a unilateral
power to change fractional common
ownership interests by amending the
Declaration to add new units. (§ 210[a]).
The plan of phase development must be
set forth in the Declaration, however,
and must specify the outside number of
new units which may be added under the
plan and the formula to be used to real-
locate the commaon element ownership
interests. (§ § 205[a); 207[b]). Also, the
location of the additional units must be
shown on the plat of the property labeled
“Need Not Be Built” .(§ 209[bl(12}[c]).

IV. Liens for
assessments

Under the old law, if a unit owner
failed to pay his share of the common
expenses of the association, the associa-
tion had a statutory lien against such
unit. The lien became effective upan the
filing of a claim of lien in the public
records of the county where the unit was
located, The claim of lien only applied to
amounts due at the time of the filing of
the claim of lien. The lien created under
the old law was subordinate to any lien
for taxes, the lien of any mortgage of
record and any other lien recorded prior
to the time of recording the claim of the
association's lien.

The association could foreclose on its
lien in the same manner as a foreclo-
sure of a mortgage in real property
under the old law, but this remedy was
rarely enforced due to the subordinate
position of the association’s lien, Addi-
tionally, it was not economically feasi-
ble for the association to file suit
against the defaulting unit owner on
the debt, as the cost of the litigation
would often be more than the past due
assessment. In sum, under the old law
the failure of a unit owner to pay his
portion of the commoen expenses gener-
ally meant a practical loss of the associ-

ation's rights. Thus, the association
would be forced to operate under bud-
get or impose a special assessment
against the other owners.

One of the dozen provisions of the Act
applicable to pre-1991 condominiums,
(§316[a]), gives the association a statuto-
ry lien on a unit for any assessment, late
fee, fine, interest, or other charge on the
date that the amount “comes due”, Gen-
erally, the Declaration makes provisions
for an annual assessment, payable in
monthly installments. There is usually
an acceleration clause if a unit owner is
delinquent on any installment. Thus, in
this manner the association would have
a lien on the unit for the remainder of
the assessment for that year. There is no
requirement for a filing of a claim of
lien, but rather the lien is automatic.
(§316).

As in the old law, the Act provides that
the lien for assessments may be fore-
closed in the same manner as a mort-
gage. The Alabama Commentary clari-
fies, however, that this is “intended to
mean a mortgage that includes a power
of sale”. (Ala. Commentary 1 to § 316).
The Act further provides that the associ-
ation must dive “reasonable advance
notice” of the foreclosure to the unit
owner and all lienholders of record,
requirements not imposed in all mort-
gages. (§ 316[a]).

A unit owner's failure to pay assess-
ments often coincides with his failure to
make mortgage payments on the unit,
and as discussed above, in the past a
foreclosure sale of the unit by the mort-
gagee would wipe out the claim for
assessment by the association. Under the
Act, however, the association’s lien is
given a limited priority over other liens,
except liens created prior to the record-
ing of the Declaration of Condominium
and liens for taxes and governmental
assessments and charges. (§ 316[b]).
Most important, the association's lien is
diven a statutory priority over the first
mortgage Lo the extent of six months’ of
assessments preceding the enforcement
of the lien. (§ 316[b]). This amount is
paid to the association by the mortgagee
at the time of the foreclosure sale. Any
remaining amount due to the associa-
tion may be obtained by having a judg-
ment entered against the defaulting unit
owner and attempting to file a lien
against and execute on other property or
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income. The lien provisions of the Act
are a major accomplishment in estab-
lishing the financial viability of the asso-
ciation and is a compromise of interests
of the association and mortgagees.

V. Protection of
condominium
purchasers

1. ORIGINAL PURCHASERS

Because the buyer of a condominium
unit becomes a member of a type of pri-
vate government, it is important that he
have a general understanding of the
complex bundle of rights and obligations
he obtains by becoming a unit owner,
Neither the common law nor prior legis-
lation in this field required that any
information be given to purchasers of
condominium units as a condition of a
sale.

The Act requires that the developer
deliver to original purchasers of condo-
minium units a document called an
“offering statement” . The offering state-
ment must contain a copy of (1) the Dec-
laration; (2) the bylaws of the associa-
tion; (3) the rules and regulations adopt-
ed by the association; (4) any contracts
or leases that are subject to cancellation
by the association at the termination of
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the period of developer control; (3) any
current balance sheet, projected budget
and a list of assessments of the associa-
tion; (6) a description of any financing
for the balance of the purchase price
offered by the developer or arranged
with another party, e.g., a local bank; (7)
a description of any express warranties
provided by the developer to buyers
regarding the quality of land, structures
or equipment; and (8) a list of all liens
and known defects or encumbrances, as
well as several other items of informa-
tion. (§ 403[a]). The offering statement
also must provide a statement that the
purchaser has seven days after receipt of
the offering statement to cancel any con-
tract for purchase of a condominium
unit. (§ 403(a][11a]).

If a condominium is subject to devel-
opment rights much more detailed
information must be provided in addi-
tion to the ahove. (§ 404), However, if a
condominium consists of fewer than 12
units and is not subject to any develop-
ment rights or phasing, the require-
ments of the offering statement are less
complex. (§ 304]|b]). Additionally, an
offering statement in not required for a
gratuitous disposition of a unit; a trans-
fer pursuant to court order by a govern-
mental agency or foreclosure; a deposi-
tion to a person in the business of selling
real estate; or a sale or transfer that may
be cancelled at any time for any reason
without penalty. Finally, in nonresiden-
tial condominiums, the purchaser and
seller may waive by agreement the
requirements of an offering statement.
(§ 401).

The disclosure of the detailed informa-
tion set forth above enables the purchas-
er to make a more informed decision
with regard to the purchase of the unit.
With the assurance that the buyer has
had an opportunity to learn of his obliga-
tions and rights, courts should be more
comfortable in enforcing those obliga-
tions.

The Act provides that the developer
must give a copy of the offering state-
ment to the purchaser before the con-
veyance and not later than the date of
any contract for sale. (4 408[a]). Unless
the buyer is given a copy of the offering
statement more than seven days prior to
the execution of a purchase contract or
convevance of the unit, the buver may
cancel the contract or rescind the sale

within seven days after receipt of the
offering statement for any reason by
delivering a written notice of cancella-
tion to the developer. (§ 408[a]). An
additional penalty for failure to deliver
the offering statement to the purchaser
prior to the sale of the unit is a statutory
penalty of 5 percent of the purchase
price at purchaser's option in lieu of any
other remedies. (§ 408]c]). Five percent
of the sales price is a significant portion
of the developer’s profil and is adeguate
to ensure the developer's best efforts to
comply with the offering statement
requirements.

In the past, undercapitalized develop-
ers often used earnest and deposit
money from sales contracts on units yet
to be built for construction expenses. In
the event of default on the construction
loan, bankruptcy or abandonment of the
project by developer, these sums were
lost if the mortgagee refused to recog-
nize the claims of contract buyers. The
Act resolved this problem by requiring
that any deposits given to a developer in
connection with the purchase or reserva-
tion of a unit be placed in an interest-
bearing escrow account controlled by an
independent third party. The deposits
cannol be released to the developer until
either convevance of the unit to the pur-
chaser or purchaser's default on the
sales contract. (§ 410),

2. RESALES OF UNITS

The concerns of informing purchasers
of the obligations involved in being a
member of a condominium association
include not only original purchasers
from the developer, but also later pur-
chasers on the resale of those units.
Although the UCA requires specific doc-
umentation to be given in a resale trans-
action, the Alabama version of the Act
makes performance optional with the
buyer. (§ 409).

The Act requires the seller of a unit
who is not the developer to supply the
purchaser, upon written request, with a
copy of the declaration as amended, the
bylaws of the association, current rules
and regulations of the association, and a
“resale certificate” containing (1) a state-
ment of the current monthly assessment
against the unit; (2) any unpaid amount
of the common or any special assess-
ment on the unit; {3) the most recent
balance sheet of the association; {4) the
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current operating budget of the associa-
tion; (5) a statement concerning any
judgments or pending suits against the
association; (6) a description of any
insurance provided for the benefit of
unit owners; and (7) a statement con-
cerning any leasehold interest of the
association, or any restrictions affecting
the amount an owner may receive upon
sale or other disposition of the property.
(§ 409[a]). All of these items can be
obtained by the seller from the associa-
tion. The Act requires the association to
furnish the resale certificate to the seller
within ten days after a request(§ 409[h]),
and provides that “the purchase contract
is voidable by the purchaser until the
certificate has been provided and for five
(5) days thereafter or until conveyance,
whichever occurs first”. (§ 409]c]).

The changes implemented by the Act
will considerably modify typical real
estate sales involving condominium
units. First, the standard sales contract
will most likely be modified to invoke
the request for the resale certificate and
condominium documents. Additionally,
since all associations now have a lien for
unpaid assessments without public
recordation, clear title in the buyer and
the issuance of the title insurance policy
will require certification from the associ-
ation regarding the status of the seller's
account with the association. This
request for a certification of the status of
the seller's account to the title company
should not be construed as a request by
the buyer for the full documentation
required by the Act, thereby triggering
the five-day cancellation privilege. In any
event, however, in the case of a resale
transaction, the purchaser's cancellation
privilege terminates upon conveyance of
the unit to the buver and the buyer's
right to investigate will be lost.

The section of the Act concerning
resales disclosures is applicable to resi-
dential condominiums created prior to
1991. To the extent that it is utilized by
purchasers, the requirements relating to
resales impose an extra burden upon
sellers to acquire such information from
the association but, more importantly,
impose a burden on the association to
keep current financial records, to main-
tain a supply of copies of the condomini-
um documents (declaration, bylaws,
rules, insurance description), and to
promptly (within ten days) supply such

THE ALABAMA LAWYER

materials to owners who request them,
(§ 409(b]). Such is the trade-off for the
association's new, superior lien status.

VI. Condominium
tort and contract
liability

A unit owner is individually liable to a
person who is injured by a negligent
condition within his unit. A unit owner
may obtain insurance against such risk
of liability.

Under the condominium form of own-
ership, although the association has no
title to the condominium property, it
has the exclusive right of control over
the common elements, which generally
includes all property outside the units,
When an injury occurs, whether to a
unit owner or an outside guest or invi-
tee, due to a negligent condition on the
common grounds, courts in the past
have not hesitated to conclude that the
association is a proper party defendant,
even though it owns no title to the com-
Mmon areas.

Although the Act requires that new
associations be incorporated (§ 301),
many existing associations are not incor-
porated entities. The general common
law in most states imposes full liability
on any member of an unincorporated
association for the association's torts as
in a general partnership or a joint ven-
ture. Applying that rule to a condomini-
um association would have the devastat-
ing and unfair result of allowing an
injured party to sue any member of the
association for the full amount of the
damages. The Act forbids this, making
the association the exclusive party defen-
dant: “[|A]n action alleging an act done
by the association shall be brought
agdainst the association and not against
any unit owner.” (§ 311).

Regarding an association’s standing to
sue, because title to the common areas is
owned by the unit owners in common,
some early cases elsewhere held that the
association was not the “real party in
interest” but that the unit owners were
the proper parties to initiate proceedings
against persons who might be liable in
damages for injury to the common
areas. Traditional legislation did not
address this issue, but the Act expressly
authorizes suits by the association,

which may “institute, defend, or inter-
vene in litigation or administrative pro-
ceedings in its own name on behalf of
itself or two or more unit owners on
matters affecting the condominium.”
(§302(a)[4]). This section applies to all
existing condominiums.

Even though the language of the Act
does not expressly give the association
exclusive standing to sue, it should be
interpreted to have that intent, except
where the developer would be the defen-
dant. Otherwise, a tortfeasor who settles
a claim with the association must obtain
the signatures of all the unit owners on a
settlement agreement to ensure that the
defendant will not be sued again by an
individual unit owner, certainly an unde-
sirable rule.

Where the developer would be the
defendant, for example regarding con-
struction defects, and the developer then
controls the association, the Act pre-
serves the standing of individual unit
owners. It also tolls the statute of limita-
tions on the cause of action in favor of
the association until termination of the
period of developer control and assigns
court costs and attorneys’ fees to a later
successful suit by the association.
(§311). If the developer settles the claim
with the association during the period of
developer control, another provision of
the Act (§ 305[iii]) permits the associa-
tion to later set aside the settlement
agreement if it is regarded as “uncon-
scionable”,

VIl. Zoning and
subdivision
regulations

The Act prohibits discrimination
against the condominium form of own-
ership by local lawmaking authorities
through zoning ordinances, subdivision
regulations and building codes, The Act
provides that such laws “may not impose
any requirement on a condominium
which it would not impose on a physical-
ly identical development under a differ-
ent form of ownership”, (§ 106). Thus,
although there is a division of title in the
sale of units in a high rise condominium
building, subdivision regulations should
not apply to the development because
they would not be applicable to an iden-
tical building in single ownership by a
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landlord. Subdivision regulations for
condominiums do exist in some munici-
palities, however, such as Birmingham.
These regulations should be examined
closely if there is some problem with
compliance to ensure they do not
impose any more of a burden on a con-
dominium development than if the
same structures were an apartment pro-
ject.

As to zoning, a residential condomini-
um cannot be excluded from a multiple
dwelling district. Zoning authority
extends to the use of structures, as well
as to types of structures and a condo-
minium may be excluded because of ils
use. For example, where the Declaration
provides that units may be marketed on
a time-share basis, the development
might properly be excluded from any
district not permitting hotels because
the occupants, though owning a realty
interest, are more like transients than
long-term occupants.

The Act also prohibits laws from
delaying or imposing conditions on
conversion of apartments into condo-
miniums units, as occurred in some
cities in the early 1980s. The Act pro-
vides that residential tenants shall be
given notice of any conversion and may
not be required to vacate for 60 days
thereafter, even if, during that period,
their leases are terminable for non-
renewal or pursuant to a sale-by-land-
lord lease provision. (§ 412). Conver-
sion, of course, does not permit termi-
nation of the lease in violation of its
terms. (§ 412[c]). The provisions of the
UCA were substantially more onerous
for conversion projects than the Alaba-
ma Act.

VIl Time-share

condominiums

Many so-called “time-sharing” proper-
ty arrangements are in the condomini-
um form of ownership. When in condo-
minium form, the Act applies to their
creation and management. Also, where
the developer reserves the right to mar-
ket some, but not all, units on a time-
share basis, there is a special provision
in the Act requiring these units to be
identified in the Declaration, (& 405).
Regulation of the marketing of time-
share units, however, is left to a separate
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statutory regime. Ale. Code § § 34-27-50
to -69 (Supp. 1990).

IX. Uniform
Common Interest
Ownership Act

One of the most important accom-
plishments of the Act was to clarify the
law of condominium associations and
strengthen the powers of the boards of
associations. Similar homeowners’ asso-
ciations for planned communities or
planned unit developments are usually
created when there arve substantial areas
of common grounds or expensive ser-
vice or recreational facilities developed
in a subdivision of property. Unlike a
condominium association, however, in a
planned community, traditionally, the
common grounds and facilities are
owned by the association rather than in
a cotenancy with other property owners.
These property owners associations
whose membership is mandatory are
usually created in the declaration of pro-
tective and restrictive covenants of sub-
divisions and under this scheme all lot
owners are assessed for their portion of
common expenses (realty taxes, mort-
gage installments on common buildings
and maintenance costs), However, there
exists no applicable statutory guidelines
for this type of association other than
the corporation statutes,

Statutory law specifically addressing
homeowners associations is desirable
for many reasons. In 1980, the commis-
sioners on Uniform State Laws drafted
an act called the Uniform Common
Interest Ownership Act (*UCIOA”),
applicable to subdivision associations
described above which have substantial
annual common expense assessments.
The UCIOA is, in effect, the Uniform
Condominium Act with additional pro-
visions tailored for the special problems
associated with planned communities.
States which have adopted a version of
the UCA could, by enacting a few addi-
tional provisions, convert it to the
UCIOA,

Upon completion of the condominium
Act, the Alabama Law Institute formed a
separate advisory committee to consider
modifying the Act to include the provi-
sions of the UCIOA. After study, the
Committee recommended against the

larger project at that time. The prefer-
ence was to enact the new condomini-
um legislation first and test its perfor-
mance before embarking on legislation
covering an additional broad subject. It
is hoped the new Act will be well
received and will make enforcement of
condominium laws less complex so that
confidence will be gained. and support-
ers attracted, for consideration of the
UCIOA in the future,

Conclusion

The Act was a major overhaul of exist-
ing condominium legislation. It is triple
the size of the earlier statute, and clari-
fies and identifies numerous issues not
addressed in the old law. There were
several underlying policy considerations
the Act sought to address and they can
be viewed as triangular in direction,

First, developers were expressly given
greater flexibility in the creation of con-
dominiums, especially in the area of
phased development of projects. Devel-
opers were also given a definitive period
of control over the association, protect-
ing them from interference by the asso-
ciation during the construction and
marketing phases.

Next, the association was given clear-
er and greater authority to manage
effectively and to enforce rules against
and collect assessments owed by unit
owners. The association's interests typi-
cally run parallel to those of the mort-
gagees who invest in the projecl. In the
case of lien priority, however, the inter-
ests of the mortgagees were balanced
against the association’s by giving the
association a limited priorily (six
months) over the first lien mortgage
interest.

Finally, the unit owners as purchasers
are afforded a comprehensive consumer
protection plan requiring developers to
provide disclosures in the offering state-
ment and a contract cancellation privi-
lege. Additionally, protection of earnest
money deposits was ensured by the Act
as well as a mechanism to avoid self-
serving arrangements between the
developer and the association while
under developer control.

The drafters and sponsors of the Act
believe it to be a balanced readjustment
of the authority of the developer, the
association and the unit owners in the
condominium regime. [ |
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