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TIRED OF BUYING
MALPRACTICE
INSURANCE FROM

COMPANIES THAT
ARE FAIR WEATHER
FRIENDS?

ver the years commercial

malpractice insurers have
come and gone from the Alabama
marketplace. End the worry about
prior acts coverage. Insure with

AIM. We’re here when you need us:
Continuously!

AIM: For the Difference
(We're here to stay!)

"A Mutual Insurance Company Organized by and for Alabama Attorneys”

Attorneys Insurance Mutual
of Alabama, Inc.*

22 Inverness Center Parkway Telephone (205) 980-0009
Suite 340 Toll Free (B00) 526-1246
Birmingham, Alabama 35242-4820 FAX (205) 980-9009

*CHARTER MEMBER: NATIONAL ASSOCIATION OF BAR-RELATED INSURANCE COMPANIES



Essential Publications For The

ALABAMA LAWYER

Ajabama Law of Evidence, by Joseph A. Colquitt, is the most practical and up-to-
date reference on Alabama evidence. Carefully organized, this book makes it easier to
find the Alabama evidence law applicable to your case. It contains statutes, rules, a
discussion of pattern jury instructions, citations to leading cases, the Federal Rules of
Evidence, and the newly adopted Rules of Criminal Procedure. 812 pages, hardbound,
©1990, The Michie COMPAaNY ...cu i iiwisnimssissiorassriosiisins soiions $85*

Famlly' Law in Alabama: Practice and Procedure, by Rick Fernambucq and
Gary Pate, is a working tool for the domestic practitioner, useful from the first client
interview through enforcement of awards and agreements. This book blends practical
applications with analysis of legal principles, and sets them in the context of everyday
problems faced by lawyers and their clients. Completely up-to-date, the book encom-
passes the latest changes in Alabama family law. 657 pages, hardbound,

©1990, The Michie Company

Aiabama civil Procedure, by Jerome A. Hoffman and Sandra C. Guin, 1990, is a
comprehensive treatise which gives attorneys both scholarly and practical support.
Useful as a research and courtroom reference, it covers the Alabama Rules of Civil
Procedure, rules from other sources, relevant statutes, comparisons with the Federal
Rules of Civil Procedure, and case law that bears on civil trial practice. In one volume,
Alabama Civil Procedure discusses all the procedural issues you face in civil actions,
including an in-depth treatment of judgments and jurisdiction.

©1990, The Michie Company

Ajabama Tort Law Handbook, by Michael L. Roberts and Gregory 5. Cusimano,
Contributing Editor, gives Alabama attorneys the legal basis and practice information to
evaluate claims and win for their clients. Covering all torts which are actionable under
Alabama law, it provides up-to-date analysis of Alabama statutes and case law hold-
ings. The book offers practice guidance, and includes checklists and sample complaints.
1065 pages, hardbound, with current supplement, ©@1990, The Michie Company..... $75*

THE
MICHI % LAW PUBLISHERS SINCE 1855

PUBLISHERS OF THE CODE OF ALABAMA

For more information,
contact your sales representative:
JIM SHROYER
P.O. Box 346 » Wilsonville, AL 35186-0346
205/326-9899
Or call The Michie Company toll-free 800/562-1215

*Plus sales tax where applicable.
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ON THE COVER: Clarence M. Small, Jr. is shown in his law office in Birmingham,
Alahama. He was installed in July as the 1992-93 president of the Alabama State Bar.
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PRESIDENT’S PAGE

t the American Bar Association meeting in Atlanta,
when Vice-president Quayle kicked off the present
administration’s program of lawyer-bashing, he
picked what was perceived in political circles as a
marvelous target. Since, in most disputes vesolved by our legal
svstem, there are winners and losers, zeroing in on the
lawyers seemed to make good sense, Odds are that at least half
the disputants will agree. It probably makes no political differ-
ence that the statistics cited by the vice-president to support
his claims that an excessive lawyer population in the United
States, a multiplicity of tort suits and capricious jury awards
have resulted in the inability of the U.S. to compete in foreign
markets have proven false. (Legal Times,

many other professions can claim such public service? These
activities are rarely the subject of media attention and proba-
bly never will be.

The citizens of other nations are not so fortunate. In an edi-
torial cartoon which recently appeared in The Birmingham
News, the cartoonist depicted the U.S. and Japan as runners in
a footrace, The Japanese runner sprinted freely, while the
American labored to leap hurdles labeled “10.S. Legal System.”
Coincidentally, a few days before, an article on the front page
of The Wall Street Journal described the price paid by the
Japanese public for the svstem free of legal “impediments,”
That article began:

When Shigeru Kamogawa retired from a

Fehruary 17, 1992}, The presentation of
statistics to refute false but dramatic gen-
eralizations often bores the listener and is
lost in the sound bytes of today's method
of communication, Does anyone outside
the legal profession really care to debate
the validity of a 1990 federal study of prod-
ucts liability suits which concluded that
plaintiffs won fewer than 50 percent of the
cases, the sizes of jury awards were neither
erratic nor excessive, and punitive dam-
ages were highly correlated to economic
loss? Probably not. 1t is far easier to prove
the system bad with aberrational excep-
tions, such as the California woman who
received a favorable jury verdict on her
claim that an accident made her sexually
active,

Clarence M. Small, Jr.

career in medical research two vears ago,
he dreamed of using his 50 million ven
retirement payment — about $385,000 —
to set up his own consulting company,
Ten weeks after he entrusted it to Ark
Securities Co., he says, his retirement
money was almost all gone.

Today, Mr, Kamogawa, 67 vears old, has
a part-time job at low pay with few bene-
fits, his dream a thing of the past. Ark
salesmen, he asserts, recklessly traded his
account for commission income. Ark offi-
cials deny his charge, but there is no deny-
ing his newly straitened circumstances.

Complaints of stockbroker "churning” of
client accounts is a fact of life wherever
there are financial markets, but in Japan
the plight of the victims is especially severe.

The truth of the matter, however, is that
lawyers ably perform functions essential to our society.
Lawyers police the marketplace by drafting and enforcing con-
tracts that make a six trillion dollar economy function and
provoking standards that increase the safety of the workplace.
Lawyers are constantly involved in improving the administra-
tion of justice. Examples: Marshall Timberlake's Task Force an
Alternative Dispute Resolution is, at this moment, working
closely with Judge Joe Phelps’ Committee on Bench/Bar Rela-
tions to educate judges, lawyers and litigants on alternative
methods of reducing caseloads in an overburdened and under-
funded court system. IOLTA funds generated by Alabama's
lawvers' trust accounts have, since 1989, poured mare than
1.4 million dollars into legal aid for the poor. The July 1992
issue of The Alabama Lawyer lists the names of 792 lawyers in
this state who devoted thousands of pro bono hours to making
access to justice a reality for hundreds of disadvantaged
Alabamidns. An article by Richard Allen in that same issue
describes how members of the Alabama State Bar have volun-
teered legal assistance to victims of natural or manmade disas-
ters on a non-discriminatory, non-fee-generating basis. How
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In many countries, investors can recover all
or most of their losses by taking legal action. In Japan, mores
and legal roadblocks discourage victims from going to courl
and prevent them from recovering much if they do.

It is rare for Japanese even to engagde a lawyer, as Mr. Kamo-
gawa did.

This is the downside of Japan's conflict-avoidance society,
which favors harmony over individual rights. Many foreigners,
particularly Americans, admire Japan for avoiding a U.S.-style
litigation explosion. Rarely mentioned is the difficulty
Japanese have gaining redress for even blatant wrongdoing.

Long ago, the framers of our legal system concluded that
the adversarial system was the best method of ascertaining the
truth in resolving disputes. No tool has ever been found to
equal a skillful cross-examination in testing the validity of an
asserted position. When capable adversaries perform their
required function, the loser is rarely pleased. It is human
nature to blame others for our own mistakes, The obvious
scapegoat in this situation is the opposing lawyer. Thus, the
grim paradox is that lawvers are condemned, not for doing
their job too poorly, but, rather, for doing it too well, |

THE ALABAMA LAWYER



FACTS/FAX 409 P

Are vou interested in participating in a very unscientific poll? It is painless, anonymous and not time-consuming. It could be
fun, and it may provide some insight into various issues confronting our profession. Take a moment to complete the following
questionnaire and then fax it to the state bar headquarters at (205) 261-6310. The results will be published in our November 1992

issue.
How Hard Do Alabama Lawyers Work?
1. On the average, [ work: 4. 1 work at night: 7. Twork:
3. Less than 40 hours per week i Newver a. ____ Asasole practitioner
b, Between 40 and 50 hours per week b. Infrequently b, With a firm of five or less
c. Over 50 hours per week ¢ Frequently C: With a firm of six-15
d. ____ With a firm of over 15
2.1 take at least a full week of 5. My workload‘hours of work has, in the
vacation: past five vears,; 8. lam:
a.___ Never a. Increased a.__ Apariner
b, Infrequently b. Decreased b, Anassociate
c.____ Eweryyear c. Stayed about the same c.__ Ofcounsel
3. 1 work on weekends: 6. T consider my law practice: 8. I would characterize my practice as:
a.___ Mever a.__ Very stressful a.__ Rural
b. __ Infrequently b. Sometimes stressful b, Small-town
c.____ Frequently ¢, Almost never stressful ¢ Metropolitan

Complete the form below ONLY if there are any changes to vour listing in the current Alabama Bar Divectory.

Due to changes in the statute governing election of bar commissioners, we now are required to use members' office addresses,
unless none is available or a member is prohibited from receiving state bar mail at the office, Additionally, the Alabama Bar
Directory is compiled from our mailing list and it is important to use business addresses for that reason.

NOTE: If we do not know of a change in address, we cannot make the necessary changes on our records, so please notify us
when your address changes.

- - Member Identification (Social Security) Number

Choose one: Mr. Mrs. Hon. | Miss Ms. Other .
Full Name

Business Phone Number

Race Sex Birthdate
Year of Admission

Firm

Office Mailing Address

City State ZIP Code County

Office Street Address (if different from mailing address)

THE ALABAMA LAWYER September 1992 / 301



EXECUTIVE DIRECTOR’S REPORT

New licensing statute

Lawyers required to obtain the annual state license under
§40-12-49, Code of Alabama, 1975, will no longer purchase
same at the county courthouse from the probate judge or
license commissioner. Effective October 1, 1992 this license
must be obtained through the state bar,

have run 20-25 percent because of an early inability to estab-
lish a valid license list immediately following the October 31
deadline. This new procedure will make possible an accurate

list from which certificates of good standing can be issued.
Watch vour mail for your 1992-93 licensing invoice and
alert your office, mainly the bookkeeper,

I am now the issuing authority and am
required pursuant o the statute to com-
pile a list of properly licensed lawyers after
October 31, 1 will provide such a list to the
revenue department, the presiding circuit
judges and the clerks of the appellate
courts within the first week of November.

Every lawyer engaging in private prac-
tice must purchase the state license. No
lawyer is required to pay a license fee to
the county. It is my understanding some
counties have tried — and others may be
actually collecting — an additional fee.
Section 40-12-49 prohibits this additional
county fee.

Municipalities do have occupational
taxes, usually levied under a gross
receipts formula, This fee is payable only

Reginald T. Hamner

of the October 1 due dateé and October 31
delinquency date,

Savings for you!

In less than a year, Alabama lawyers are
saving 42.9 percent on the cost of over-
night shipments via our group rate Air-
borne Express Discount Program. Year to
date (June 30, 1992), our members have
shipped 6,655 pieces. Gross charges with-
out our discount totalled $132.668.08.
Our discounts equalled $56,952.09, with
nel charges totalling $75,715.99. This is
one of your bar services that can decrease
your office operating costs,

You read this
How do | know? Put “Tom Dooley” on

in the city where your office is located.
The new legislation (Act 92-600, Acts of Alabama, 1992) does
not affect any municipal fees.

Every lawyer admitted in Alabama will be receiving our
annual license/special membership dues invoice in September
1992, This will be the only bill you will receive. Payment with-
out penalty is due October 31, 1992.

It is hoped this centralization will assist bar members in
maintaining a current license. In recent years, delinguencies

the MTA instead of “Charlie” and your
friends call and write to point out your “lack of lyric memo-
ry.” “l am hanging down my own head”, but thanks for read-
ing the column. I was initially troubled with correctly deter-
mining the fate ("unknown” or “unlearned™?) of our lost
rider. All of my musical advisors agreed on “unlearned”, but
even they did not realize we had the wrong passenger lost
beneath the streets of Boston. Apologies to the Kingston
Trio. B

BAR DIRECTORIES

Extra copies are $15 each. Send checks or money orders to:

ALABAMA BAR DIRECTORY
P.O. Box 4156
MONTGOMERY, AL 36101
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TH(S TEAM DOES MORE
THAN JUST PEDDLF

OMPUTERS.

COMPLETE
SOLUTIONS FOR
GROWING LEGAL
BUSINESSES.

Because no two legal business-
es are c.\';u'tly alike, no E.ingh:
computing solution fits |:crl'1:tl-
|11.' for all. One common thread
that does tie all growing legal
businesses together is the need
to work with people wha truly
understand their business,
That's why Digital has
teamed up with top Computer
Resellers who are experts in
legal services computing. Cur
Resellers olfer you the strength
of an expandable line of hard-
ware systems [rom |)igi1;i|,
}ﬂu:i HFIL‘L‘]EL“ZL‘[J: software and
expertise. They are expert in
tailoring, installing and sup-
porting computing solutions to
|-:v.1:|1 your law firm running

4] IUUll]l“..".

Digia® fipspreas Copomiey (791 The (ONTA ogo & rodevak avd Wi &

l)-lgil:tr:-c computing sys-
tems give you more choice.
Whether you need a single-
user system or one that lets
hundreds of users run differ-
ent applications simultaneous-
ly. we have it For you. You
also have a choice of
operating systems,
each based on
industry
standards.

Regardless

of which sys-

tem you t'.lik‘ﬂ'br."

— INTEL®, RISC

or VAX® — you can
expand your system as
vour business grows.

Our |1:.'I1|L‘I'.‘i|"|ii'-i E:J':::Eurls in
networking and open systems
integration, including our
Network Application Support
(NAS) set of standards-based
soltware, protect your invest-
ment in PCs, making them
part of a system solution.

On top of all this; Digital’s

weeri bodermes ol Dige

Crafrmssiest on wobissitnins st b o i 81 sl e vt cial 1 00 T B1AD e sk L wnbimimt PP

PIGITAL.

THE

worldwide service organization

provides a complete range of

multi-vendor support and

service options. You can get

plnnning. duz—:ign. cansulting

and training on both our prod-

uets and on 8000 products

from over 800 other
vendors.

If you want

the computing

selution

7 that's right

for your legal

husiness, it'll take

a team effort — the

Digital/ Reseller team

and you. For more informa-

tion give us a call av:

1-800-666-5567.

dlilglitlall |

OPEN ADVANTAGE.




LEGISLATIVE WRAP-UP

By ROBERT L. McCURLEY, JR.

Alabama Law Institute
25 years old

The Alabama Law Institute was creat-
ed by an Act of the Legislature on
August 24, 1967 as the official advisory
law revision and law reform agency for
the State of Alabama. The Institute was
funded and commenced operations in
1969. It is housed in the law center on
the University of Alabama campus so as
to have available the research facilities
of a good law library which is essential
to major law revision, It also enables the
Institute to have experts in various fields
under study as readily available consul-
tants. The Institute also calls upon the
professors of Cumberland School of Law
and practicing lawyers and judges
throughout Alabama.

Purpose

The Institute acts in an advisory
capacity with the general purpose “to
promote and encourage the clarification
and simplification of the law of Alabama
to secure the better administration of
justice and to carry on scholarly
research and scientific legal work.”
Alabama Code §29-8-4 (1975).

Duty

The Alabama Law Institute considers
needed improvements in both substan-
tive and adjective law and makes recom-
mended needed changes as it deems
necessary to eliminate antiquated rules
of law, thereby bringing the state law,
both civil and eriminal, into harmony
with modern conditions.

The Institute works closely with the
Legislative Reference Service in ensur-
ing the proper placement and codifica-
tion within the Code of Alabama of
Acts passed by the Legislature. The
Legislative Reference Service prepares
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the vast majority of bills for each ses-
sion of the Legislature, however, major
code revisions, such as revision of an
entire section of law, as Alabama’s busi-
ness corporation law, banking law, etc.,
are handled by the Alabama Law Insti-
tute.

Functions

The Institute, while being a disinter-
ested source, is a great strength in draft-
ing revision proposals. It is not a “lobby-
ing" organization to promote legislative

proposals through the Alabama Legisla-
ture. It is an agency of the Legislature
dependent upon some other group or
legislator to promote the proposed legis-
lation within the Alabama Legislature,

Presidents

The Institute has had the service of
four presidents:

Representative Hugh Merrill, 1967-
78 — During his years, the Institute
conducted inquiries from lawyers,
judges and legislators to determine the
areas of law most needed for revision. It

was determined that the Business Cor-
poration Act and Criminal Code were
areas in the most pressing need of revi-
sion. Funding was first made by the Leg-
islature in 1969 from the state General
Fund and Special Education Trust Fund.

Senator Finis E, St. John, [1I, 1978-
84 — During his term as president,
until his untimely death, the Legislature
considered and passed the following
major pieces of legislation: Criminal
Code, first revision in 160 years; Busi-
ness Corporation Act, first revision in 25
vears; Probate Code, first revision in 160
vears; Banking Code, first revision since
1915; Rules of the Road, first revision
since 1926; Administrative Procedures
Act, Alabama became the 50th state to
adopt such a law; and revised Article 9,
UCC, first revision in 18 vears. Addition-
ally, the Nonprofit Act, the Revised Lim-
ited Partnership Act and the Profession-
al Corporation Act all became law dur-
ing this period.

Honorable Oakley Melton, Jr. 1984-
91 — The Legislature considered and
adopted the following revisions: Emi-
nent Domain Code, Uniform Transfers
to Minors, Trade Secrets, Uniform
Guardianship Protective Proceedings
Act, Alabama Fraudulent Transfers Act,
Alabama Securities Act, Adoption Law,
Alabama Condominium Act and 12
other acts. Additionally, the Alabama
Supreme Court adopted the Alabama
Rules of Criminal Procedure.

Robert L.
McCurley, Jr.
Robert L McCurlgy, Jr
is the dwacior al the
Alabama Law Institule
a1 the University of
Alabama He received
hig undergraduate and
law degrees from the
Unhvarsity
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Hugh Merrill
President, 1967 — 78

Representative James M. Campbell,
1991-present — Currently the Institute
has revised UCC Article 2A, “Leases”
and UCC Article 4A, “Funds Transfers”.
It has revised the personal representa-
tive powers for probate procedure, and
has under study Rules of Evidence,
Business Corporation Act and Limited
Liability Companies.

Membership

The Alabama Law Institute member-
ship is limited to the maximum of 150
practicing lawvers, who serve on rotat-
ing six-year terms with 50 lawyers
being elected every other vear. In addi-
tion, membership includes judges of
the Alabama Supreme Court, court of
appeals and circuit courts, federal
judges in Alabama, full-time law facul-
ty members of Cumberland and the
University of Alabama School of Law,
and all lawver-members of the Legisla-
ture.

Council

The governing body of the Institute is
the Institute Council, composed of six
practicing lawvers from each congres-
sional district, as well as representatives
from the appellate courts, attorney gen-
eral's office, state bar, law schools, Leg-
islature, and the Governor's office.

Advisory commitiees

Far each major project, a special
advisory committee is appointed to
review and provide criticisms of the
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Finis E. St. John
President, 1978 — 84

draft submitted by the reporter for
approval. The advisory committee is
composed of practicing lawyers, judges
and experts in the area of law under
revision, These committees often spend
three to five vears considering a major
revision of law.,

Procedure for new projects

The Institute, through the director,
receives and considers suggestions
from legislators, judges, public officials,
the practicing bar, and the general pub-
lic to discover inequities and inconsis-
tencies in the law and possibilities for
its improvement and expansion.

The director of the Institute submits
to the Institute council the sugdestions
for revision or clarification of the law
which he has received.

The council selects a limited number
of suggestions as its projects.

The council, through the director,
selects an advisory committee composed
of experts on the subject who are respon-
sible for drafting the act or revision.

Usually, the director and advisory
committee select a reporter from one of
the Alabama law schools to prepare the
initial draft.

The reporter prepares a draft of the
proposed legislation and presents a
draft with commentary to the advisory
committee for comments and criticism.

The advisory committee makes such
changes as it deems appropriate before
approving the draft,

The advisory committee then submits
to the Institute council the proposed act
for their consideration and approval,

Oakley Melton
President, 1954 - 91

James M. Campbell
Presidernt, 1991 — present

Once approved by the Law Institute
council, the recommended law revision
is presented to the Alabama Legislature
for its consideration. The time required
for preparation and approval of such
revisions varies from a matter of
months to several years,

Staff

The Alabama Law Institute is basical-
v a volunteer organization with a
director, associate director and secre-
taries who organize volunteer efforts.

Bob McCurley, the current director,
has served in this capacity since 1975;
Penny Davis, associate director, has
been with the Institute since 1979; and
secretaries Jackie Sartain and Linda
Wilson have been with the Institute 18
and 19 vears, respectively.

The Institute has had the services
of four directors. The first director,
Vastine Stabler, 1967-69, is now a
partner in the firm of Walton & Sta-
bler, Birmingham; Professor Jerry
Gibbons was director from 1969-72;
and Dean Tom Jones was acting direc-
tor from 1972-75. Both of these con-
tinue as professors at the University
of Alabhama School of Law. McCurley
was in practice in Gadsden with the
firm of Rains, Rains, McCurley & Wil-
son until 1975 when he accepted the
directorship.

Anvone wishing to obtain further
information about the Law Institute or
any of its projects or reports may do so
by writing the Alabama Law Institute,
P.0. Box 1425, Tuscaloosa, Alabama
35486. [ ]
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BAR BRIEFS

Judge Colquitt received
Herbert Harley award

The Honorable Joseph A, Colquitt,
former presiding judge of Alabama's
Sixth Judicial Circuit, received the
American Judicature Society's Herbert
Harley Award in recognition of his con-
tributions to improving the administra-
tion of justice in Alabama. He was pre-
sented the award during the Alabama
State Bar's Bench and Bar Luncheon at
the 1992 Annual Meeting in Birming-
ham,

He is the author of Alabama Evi-
dence, and has served on a committee
of the supreme court on the state’s
rules of evidence. He has also been
actively involved in the drafting of new
trial time standards in Alabama.

Judge Colquitt has served on the fac-
ulties of the National Judicial College
and the Alabama Judicial College.

He resigned his judgeship last vear to
assume a permanent position on the
faculty of the University of Alabama
School of Law. He is a graduate of the
University and its School of Law, and he
received a master’s of judicial studies
from the University of Nevada-Reno.

Waters
authors text

Michael [, Waters,
a partner in the
Montgomery firm
of Miller, Hami-
fton, Snider &
Odom, has written
a new text, Proxy
Regulation, Pub-
lished by the Practising Law Institute,
the hook provides corporate and securi-
ties practitioners with a comprehensive
start-to-finish approach to the proxy
solicitation process from the basic poli-
cy of full disclosure to the details of how
to prepare the proxy statement, file it
with the SEC and distribute il to securi-
ty holders. The book also contains a
chapter on emerging issues in the solic-
itation of proxies under state law.

One of a series of books published by
the Institute on corporate and securi-
ties law, Proxy Regulation appears at a
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time when the SEC's proxy rules have
been the subject of extensive debate
nationwide,

Waters is a 1972 cum laude graduate
of Duke University. In 1975, he received
a master's degree from Oxford Universi-
ty, where he was a Rhodes Scholar.
Waters graduated from the University of
Alabama School of Law in 1977, where
he was editor of the “Journal of the
Legal Profession.”

Prior to joining Miller, Hamilton, he
was with the Birmingham firm of
Bradley, Arant, Rose & White and then
served as legal advisor to Governor Fob
James.,

He is a member of the American Bar
Association’s Federal Regulation of Secu-
rities Committee and a member of the
subcommiltee on Proxy Solicitations
and Tender Offers. Waters is the chair-
person of the board of bar examiners of
the Alabama State Bar, He is also a
member of the District of Columbia Bar.

Friend named to national board

Edward M.
Friend, 11, the
managing partner
of the firm of Sirote
& Permutt, has
been named to the
hoard of directors
of the National
Health Lawyers
Association. The
association is a legal educational society
dedicated to the dissemination of timely
and accurate law-related information on
the health field.

Friend has served as chairperson of
the Southern Institute of Health Law,

Fees increased for vital

records
Effective July 1. 1992 the fees for vital

records in Alabama increased. The fol-
lowing list provides the new costs for
requested records:

1. Fee for a search of the records, to in-
clude one certified copy, if located, of:
Birth, death, marriage, divorce -
$12.00

2. Fee for each additional copy of a

record ordered at the same time:
Birth, death, marriage, divorce,
amendment, etc, — 54.00
3. Fee for an exemplified copy of a
record: Birth, death, marriage,
divorce - $20.00
4. Fee for an amendment to a vital
record, to include one certified copy:
Birth, death, marriage, divorce -
$15.00
. Fee for preparation of a new certifi-
cate of birth after adoption or legiti-
mation, to include one certified copy;
20.00
6. Fee for preparation of a delayed cer-
tificate, to include one certified copy:
Birth, death - $20.00
7. Fee for forwarding legal documents
of an adoption granted in this stale
for a person born in another state to
that state: $10.00
8. Additional fee for any non-routine or
expedited service: $10.00
Requests for vital records should be
mailed to the following address:
Center for Health Statistics
P.0. Box 5625
Montgomery, Alabama 36103
Phone for customer service and expe-
dited service: (205) 242-5033.

L

Kilpatrick to head Georgia
State Bar

Columbus, Geor-
gia attorney Paul
Kilpatrick, Jr.
became president
of the 23,481-
member State Bar
of Georgia for
1992-93 at the
bar’s annual meet-
ing in June.

Kilpatrick is a native of North Caroli-
na. He received his law degree from the
University of Georgia and is currently a
partner in the firm of Pope, McGlamry,
Kilpatrick & Morrison.

He has served on numerous commit-
tees of the State Bar of Georgia and was
in the Judge Advocate General's Corps,
11.S. Army, from 1965-68,

He was admitted to the Alabama State
Bar in 1987,
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Announcements from WEST
Alabama Rules of Court now available

West Publishing Company's Alabama
Rules of Court, State and Federal, 1992
provides attornevs with access to the
latest court rules governing state and
federal practice in Alabama. This two-
volume set replaces the 1991 edition
and includes amendments received
through April 15, 1992,

New to the state volume are the
Alabama Civil Court Mediation Rules,
effective August 1, 1992, and the Regu-
lations of the Continuing Legal Educa-
tion Commission, Also included are
amendments to the Alabama Rules of
Civil, Criminal and Appellate Procedure;
Alabama Rules of Judicial Administra-
tion; Alabama Rules for Using Videotape
Equipment to Record Court Proceed-
ings: Alabama Rules of Professional
Conduct; Alabama Rules of Disciplinary
Procedure (Interim); and Rules Govern-
ing Admission to the Alabama State Bar.

The federal volume contains amend-
ments to the Local Rules of the United
States District Court for the Northern
District of Alabama, Local Civil and
Criminal Rules of the United States Dis-
trict Court for the Middle District of
Alabama and Orders of the United
States District Court for the Southern
District of Alabama,

For more information, call (800) 328-
9352,

FAX printing option available
to WESTLAW users

A new offline print destination,
known as FAX, is now available to
WESTLAW users. The new FAX destina-
tion allows users to send their offline
print requests to any facsimile machine.

West Customer Service can enter one
or more fax numbers in a subscriber's
Options Directory or subscribers can
access the Options Directory them-
selves and manually enter the desired
fax number(s). The svstem will auto-
matically verify that the area code and
format of the telephone number(s)
entered are valid.

Print requests for case law documents
can be sent Lo a fax destination in either
normal width or dual-column format.
By default, print requests for case law
documents will be delivered in dual-col-
umn format. Dual-column printing can
be turned on or off in the Options Direc-
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tory. WESTLAW users printing in dual-
column format can also select the high-
lighted terms feature. When this feature
is selected, search terms are printed in
boldfaced type so that the researcher
can quickly see where and in what con-
text the terms appear.

For more information, call (800) 937-
8529,

New from the American Bar
Association

Directory of lawyer assistance pro-
grams available

The ABA's Commission on Impaired
Attorneys has published the “1992
Directory: State and Local Lawver Assis-
tance Programs.”

The directory lists the names,
addresses, telephone and fax numbers
of approximately 100 chairs and pro-
gram managers of bar association aico-
hol and drug-related committees and
lawyer assistance programs.

There is also a special listing of lawyer
assistance hotlines, many of which are
toll-free within the various states. The
directory lists national resources such
as the National Institute on Alcohel and
Alcoholism, National Council on Alco-
holism, International Lawyers in AA,
Alcoholics Anonymous, Cocaine Anony-
mous and Narcotics Anonymous.

For price and ordering information
contact the ABA Order Fulfillment, 750
N. Lake Shore Drive, Chicago, Illinois
60611, Phone (312) 988-5500. The
product code number is 319-0013.

Updated version of mental
disability law primer available

A new and updated version of the
ABA's “Mental Disability Law Primer” is
available from the ABA's Commission
on Mental and Physical Disability Law.

First published in 1984, the primer
provides an overview of mental disabili-
ty law. It focuses on the leading mental
disability law issues, the major topics
within each of those areas, and princi-
pal constitutional, statutory and judicial
developments, and provides resources
for lawyers, law students and graduate
students.

To order copies or for more informa-
tion, contact the ABA Commission on
Mental and Physical Disability Law,
1800 M Street, NW, Washington, D.C.
20036. Phone (202) 331-2240, ]

NOTICE

Disciplinary Proceedings

Sallie M. McConnell
attorney at law, whose where-
abouts are unknown, must
answer the Alabama State
Bar's formal disciplinary
charges within 2B days of
Sept. 1, 1992 or, thereafter,
the charges contained therein
shall be imposed against her
in ASB No. 91-330 before the
Disciplinary Board of the
Alabama State Bar

Disciplinary Board
Alabama State Bar
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it pours!
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BIBE
COLUNTY

B BUILDING ALABAMA'S
COURTHOUSES

The following continues a history
af Alabama's county courthouses—
their origins and some of the people
who contributed to their growth. The
Alabama Lawyer plans to run one
courtty s story in each issue of the mag-
azine. If you have any photographs of
early or presen! courthouses, please for-
ward them fo: Samuel A. Rumore, Jr.,
Miglionico & Rumore, 1230 Brown
Marx Tower, Birmingham, Alabama
35203,

Bibb County

ibb County is one of only a
handful of Alabama coun-
ties to have had a name
change. The county was
originally established as Cahawba
County by the Alabama Territorial Leg-
islature on February 7, 1818. It was cre-
ated the same day as its neighbor, Shel-
by County. The original name is derived
from the Choctaw Indian language and
means the “water above." This is also
the name of the river which traverses
the center of the county from naorth to
south, dividing it into an eastern and
western part, The name of the county
was changed less than three years later
Lo honor Alabama's first governor.
When the Alabama Territory was cre-
ated from the eastern lands of the Missis-
sippi Territory in 1817, President James
Monroe appointed William Wyatt Bibb as
the first and only governor of the territo-
rv. Bibb was a native of Virginia whose
family had moved to Georgia, He attend-
ed William and Mary College and gradu-
ated from the Medical College of the Uni-
versity of Pennsylvania. He began prac-
ticing medicine in his new home at
Petersburg, Georgia in 1801, By 1802, at
the age of 21, Doctor Bibb was elected to
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BIBB COUNTY COURTHOUSE
By SAMUEL A. RUMORE, JR.

Bibb County Courthouse

the Georgia House of Representatives,
He next was elected to the Georgia State
Senate. After four years in the Georgia
Legislature, the young doctor was elect-
ed to Congress where he served from
1806 to 1813, When Senator William H.
Crawford resigned his seat in the United
States Senate, Bibb was selected to com-
plete the unexpired term until 1816. In
that year, he ran for a full Senate term,
but was defeated.

Bibb was quite unhappy after his first
political defeat. He promptly resigned
before his Senate appointment expired.
However, as often happens, when one
door closed another one opened. By
April 1817, only a few months after the

defeat, President Monroe appointed
Bibb the governor of the newly created
Alabama Territory. Bibb worked hard to
prepare the Alabama Territory for state-
hood which came in 1819, In the guber-
natorial election that vear, William
Whatt Bibb became the first governor of
the State of Alabama.

Governor Bibb presided over the state
for a few short months. He was injured
in a freak accident when he fell from his
horse and died in July 1820, He had not
yvet reached his 39th birthday. On
December 4, 1820, the state Legislature
officially changed the name of Cahawba
County to Bibb in his honor,

According to the Constitution of
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Alabama at that time, in the event of a
vacancy in the office of Governor, the
president of the Alabama Senate auto-
matically became Governor. [ronically,
the president of the Alabama Senate
was Governor Bibb's vounger brother,
Thomas, who had followed his brother’s
example and embarked on his own
political career. Thomas Bibb was a col-
lege educated farmer and businessman
who, as a state senator from Limestone
County, had been selected by his peers
to be presiding officer that body. He
completed the unexpired term of his
deceased brother.

The Act which created Cahawba
County in 1818 designated that courts
for the time being would be held at the
Falls of the Cahawba, the site of pre-
sent-day Centreville. The community
was located along both the eastern and
western banks of the Cahawba River,
but the log courthouse stood on the
western side. The first courts were held
in May 1818.

On December 17, 1819, the Legisla-
ture passed an Act to establish a perma-
nent seat of justice in Cahawba County.
This Act called for an election on the
first Monday of March 1820 for the pur-
pose of electing five commissioners who,
by a majority vote, would select a suit-
able site for the permanent county seat.
The Act further provided that the com-
missioners could select a temporary seat
of justice so long as it was within four
miles of the center of the county, There
was no such restriction for the perma-
nent county seat. Also, the Act kept the
seat of justice at the Falls of the Cahaw-
ba until the commissioners selected
either a temporary or permanent site.

Apparently, the commissioners did
not act swiftly enough in making their
choice, or they simply could not agree

Samuel A.
Rumore, Jr.
Samuel A. Rumara, Jr
|5 a gradisate of the
WUniversity of Motre
Dame and the
University ol Alabamsa
School of Law. Hea
gerved as founding
chairparson of tha
Alabama State Bar's
Family Law Saction
and is In practice in
Birmingham with the firm of Miglionico & Rumare
Rumoea sorves as the bar commissioner for the 10th
Circuif. place number four
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on a site. Another Act concerning the
county seat passed December 20, 1820,
This Act authorized the sheriff to hold a
new election for commissioners if a
suitable site for a courthouse was not
selected by December 25, 1821.

Another Legislative Act, this one
passed on November 27, 1821, pre-
empted the previous law, and appointed
three commissioners who were to pick
a temporary seat of justice within two
miles of the center of the county by
April 1, 1822, Including the Act which
originally created the county, this was
the fourth law passed concerning the
county seat location in less than four
vears, and still no decision was made.

Finally, these last commissioners
made a decision, locating the temporary
county seat approximately nine miles
east of Centreville at the intersection of
the Pleasant Valley {or "Elyton to
Selma”) Road and the Fort Jackson (or
“Tuscaloosa to Montgomery") Road.
This location is approximately midway
between present-day Centreville and
Randolph, in what is now known as the
Antioch community.

A frame structure had been built at
these crossroads by Thomas Coker and
his son, Noah. It was originally used as
a home, tavern and inn. Once the coun-
ty government moved into the building,
the community became known as Bibb
Court House. Later, after the county
seat moved, it became known as Bibb
0ld Court House.

The first circuit court met at Bibb
Court House in September 1822, The
original size of the building is not
known, but eventually it consisted of
two stories and contained at least nine
rooms and a wide hallway. Parts of this
structure remained intact until the
1970s., It was then dismantled and the
building materials were used on various
pioneer homes which had been relocat-
ed to Tannehill State Park. Nothing
remains today of the old courthouse at
its crossroads location,

On December 15, 15824, three com-
missioners were appointed by the state
Legislature to select a quarter section of
land that was to be sold to raise funds
for the construction of public buildings.
They chose a quarter section near the
temporary county seat. They laid out
lots but, unfortunately, none were sold.
One possible reason for the failure of

this project was an inadequate supply of
water in the area. Many wells were
attempted but water was scarce,

Finally, after much discontent aver
the site of the temporary courthouse,
on December 27, 1827 the Legislature
authorized an election on the first Mon-
day in February 1828 to determine the
permanent seat of justice. The Legisla-
ture limited the choices to “Bibb Court
House™” and the “Falls of Cahawba”
{Centreville), The latter location won.
Courts continued to be held at Bibb
Court House until May 1829,

Meanwhile, a committee of three
prominent citizens was appointed by the
Legislature in 1828 to select the specific
location for a new courthouse. They
chose a site at the falls on a hilltop
above the eastern side of the river rather
than at the previous location on the
western side, They laid out lots around a
large courthouse square. Bibb County's
third courthouse was soon completed
and the county seat of Centreville was
incorporated January 21, 1832,

There are no surviving pictures of the
third Bibb Courthouse. However, one
noted feature of the court square was

L .« |
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chinaberry trees planted in the 1830s
that provided welcomed shade. These
trees survived until a hard freeze and
snowfall came in 1899, The courthouse
itselfl was dismantled and rebuilt as a
residence at another location in 1858,
when it was decided that the county had
outgrown its old courthouse and plans
were begun for a new one.

It was also in 1858 that the last seri-
ous attempt to relocate the courthouse
took place. The town of Randolph had
recently grown because of the coming of
the first railroad. Boosters from eastern
Bibb County called for a countywide ref-
erendum on courthouse relocation. On
May 3, 1858, voters chose between Cen-
treville and Randolph. Centreville won
and the issue was never raised again,

After the old frame courthouse was
removed, construction began on a new
brick courthouse. The new courthouse
was constructed by C.A. Shelby and Son
of Talladega. It cost $13,000. The two-
story structure had a large second floor
porch under a gabled roof which was
supported by four lonic columns. This
courthouse served the county until it
was razed in 1902,

The present Bibb County Courthouse
was constructed on the site of its two
immediate predecessors in 1902, William
S, Hull was architect for the project. He
later designed the Choctaw County
Courthouse at Butler, Alabama in 1906.
F.M. Dobson served as contractor. The
total cost of the building was $34.000,

The architectural style of the court-
house is Victorian Eclectic with a strong
Romanesque influence. It is a two-story
brick structure with a corner clock
tower, Il has stone lintels and sills, a
dentilled cornice and pediment, both
square-headed and arched windows, and
corner domes. The courthouse square
and its surrounding historic district
were named to the National Regdister of
Historic Places on October 19, 1978,

On Friday, February 13, 1903, a disas-
trous fire struck the business district of
Centreville. Only the newer brick build-
ings of the district survived, including
the courthouse, The older frame struc-
tures were lost, but soon were replaced
by modern brick buildings.

The present courthouse is over 90
vears old, and age has taken its toll. The
structure has suffered from deteriora-

tion, a leaky roof and inadequate funding
for maintenance. The citizens of Bibb
County have created several organiza-
tions to assist in preserving their court-
house. Among these have been the Bibb
County Heritage Association, the Bibb
County Restoration Society and the Bibb
County Courthouse Preservation Soci-
ety. Estimates of the cost of a restoration
approach one million dollars,

Recent eifforts have been taken to
secure funding for the Bibb County
Courthouse, A bwo mill ad valorem tax
earmarked for the courthouse passed
November 8, 1988. A multi-phased pro-
gram of restoration and maintenance
soon began. The first phase included
the installation of a new roof and the
restoralion of the clock and clock
tower. PH&) Architects, Inc. of Mont-
gomery supervised this progect, and the
contractor was Residential and Com-
mercial Improvements, Inc. of
Tuscaloosa. As funds become available,
additional work is planned. Though it
had fallen on hard times, the Bibb
County Courthouse is a structure of
architectural character which the citi-
zens of Bibb County will preserve. W
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McELROY’S ALABAMA EVIDENCE
FOURTH EDITION

1992 SUPPLEMENT

Dear Fellow Lawyers:

It is a great pleasure for me to introduce the 1992 Supplement to McElroy's Alabama
Evidence published by Samford University Press. New tables are included which index
all McElroy references to the Alabama Rules of Civil Procedure, Alabama Rules of
Criminal Procedure and Alabama Rules of Juvenile Procedure. Most importantly for
your practice, however, the supplement discusses breaking decisions concerning timely
issues, such as:

. Discovery of an expert witness’ income tax records;
. Admissibility of DNA evidence;
. Proof of collateral torts by a civil defendant;
. Evidentiary rules in sentencing proceedings;
. “‘False accusation’ exception to rape shield statute;
. Discovery of names of a civil defendant’s other customers for purpose of prov-
ing collateral misrepresentations;
7. Permitting experts to testify based upon medical records and the opinions of
others;
8. Expert testimony as required in medical malpractice and AEMLID actions;
9. Law clerk as within attorney-client privilege;
10. Prior inconsistent statement as substantive evidence;
11. Expanding definition of ‘‘hostility’’ for impeachment of one’s own witness;
12. Limitations upon the use of subsequent safety measures to impeach expert witness;
13. Admissibility of prosthetic devices:
14. Evolution in circumvention of the hearsay objection;
15. Witnesses exempt from being placed under “‘the rule'’;
16. Good faith exception to illegal search; and
17. Expanded concepis regarding motion in limine practice.
[ sincerely hope that this supplement will be a source of significant support for your lawyer-
ing efforts. It has been prepared in grateful appreciation for your continuing loyalty to
the McElroy project.

Yours very sincerely,

Horbe

Charles W, Gamble
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EX PARTE INTERVIEWS WITH
CORPORATE PARTY EMPLOYEES:

AN OVERVIEW

very lawyer Knows that ex

parte! contact with a repre-

sented party during litiga-

tion is generally forbidden.
To what extent, however, does this pro-
hibition apply to the corporate adverse
party? In other words, can the lawyer
contact and interview a represented
corporate party's employees without
the opposing lawyer's consent or pres-
ence? (Assuming, of course, that the
individual employee is not separately
represented by counsel.)

On one hand, depositions and formal
discovery procedures are costly and
time-consuming.? Employees might be
more willing to discuss certain matters
without the presence of counsel for the
corporate entity, thus enhancing the
fact-finding process of discovery.s On
the other hand, corporate parties should
have the same legitimate protection
against overreaching, and should enjoy
the same protection of counsel in the
adversarial nature of our legal system.?

ALABAMA ETHICS OPINIONS
The current applicable Opinions of
the Alabama State Bar General Counsel
are based upon former Code of Profes-
sional Responsibility DR 7-104(A)(1),
which provided:
During the course of his represen-
tation of a client a lawver shall not:

(1) Communicate or cause anoth-
er to communicate on the subject
of the representation with a party
he knows [o be represented by a
lawyer in that matter unless he
has the prior consent of the lawyer
representing such other party or is
authorized by law to do s0.%
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by SCOTT DONALDSON

These opinions have allowed inter-
views or contact with employee witness-
es to a tort, but only if they are low-level
with no power to bind the corporation;”
municipal emplovees with some man-
agerial functions, but only if they can-
not commit the city;¥ co-workers in a
sex discrimination suit, but only if they

The General Counsel

has been careful to
emphasize that
the opinions are

fact-specific ...

cannot bind or speak for the corpora-
tion and are not officials or managers;®
and a secretary for the defendant corpo-
ration, but only if she is not an agent of
and cannot bind the corporation.}?

The General Counsel has been careful
to emphasize that the opinions are fact-
specific, and that the status of the inter-
viewee most often involves a question
of law unanswerable by the Office.!! In
RO-90-7912, a lawyer representing the
plaintiff wanted to interview an employ-
ee of the defendant corporation who
possibly had relevant information, and

possibly committed the tortious act
which led to the suit. The lawyer asked
the General Counsel to classifv, by job
title, those persons who fell into the
prohibited categories. The opinion
summarized the previous holdings, and
concisely addressed the issue:

The determination of whether an
emplovee of a corporation is in a
position to bind that corporation is
a legal determination and is beyond
the scope of this opinion or the
authority of the Commission to
decide. Accordingly, we can do no
maore in response to your query
than to state, as we have in the
past, that is ethically permissible
for you to speak with the emplovee
of a defendant corporation, without
the knowledge or consent of the
attorney for that corporation, if the
person with whom vou speak i1s not
in @ position to bind that corpora-
tion and is not the alleged tortfea-
sor or person whose actions have
predicated the lawsuit, You should
also be mindful that additional
investigation 15 indicated, on these
facts, as to the issue of whether this
employee is the actual tortfeasor
since contact, in that event, would
be improper.

We believe it would be appropriate
at this time to indicate that by so
holding we are not flashing a green
light at Alabama lawyers and
endorsing this practice. ...

[Wlhile contact with such an employ-
ee may be permissible, it is not rec-
ommended and should be undertak-
en with a clear view of the ethical
mandate of Rules 4.3 and 4,4.13
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THE NEW RULE

Effective January 1, 1991, DR 7-104
was replaced with Rule of Professional
Conduct 4.2.14 This new rule is said to
be “substantially identical” to the for-
mer, 15 and provides:

In representing a client, a lawyer
shall not communicate about the
subject of the representation with a
party the lawyer knows to be repre-
sented by another lawyer in the
matter. unless the lawyer has the
consent of the other lawyer or is
authorized by law to do so.
(Emphasis added)

Of course, the critical issue is the def-
inition of “party”.

Reference must be made to Rule 1.13,
which states:

{a} A lawyer employed or retained
by an organization represents the
organization acting through its
duly authorized constituents. 16

¢ comment to 1.13 defines “con-
stituents” as officers, directors, employ-
¢es and shareholders. It further provides
that communications from a con-
stiluent are protected by the “confiden-
tiality™ of Rule 1.6, but:

This does not mean, however,
that the constituents of an orga-
nizational client are the clients of
a lawver,

Therefore, the corporation is the
client of the lawyer, yet the corporation
can only be contacted through “con.
stituents”, To determine whether con-
stituents can be interviewed, you must
return to 4.2, The opinion in RO 90-79,
while applying DR 7-104, expressly
adopted the comments to 4.2, which list

Scott
Donaldson
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loosa firm of Donald,
Randall, Donald &
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three categories of persons with whom
contact is prohibited:

L. persons having a managerial
responsibility on behalf of the orga-
nization,

In Black's Law Dictionary, 5th ed.
1979, a manager includes a person
*..vested with a certain amount of dis-
cretion and independent judgment”,
What is “managerial responsibility”, and
which employees are managers? One
approach would be those employees
who could be subject to leading ques-
tions under ARCP 43(b) as “managing
agents”, In Stauffer Chemical Co. v.
Buckalew, 456 S0.2d 778 (Ala. 1984),
and Whitworth v. Utilities Board, 382
So.2d 557 (Ala. 1980), the determina-
tion of who is a managing agent appears
to depend on title, job function, and
whether the agent could have heen
named as a defendant.!7

In one ethics opinion, persons who
served in some managerial capacity
were not automatically barred as long
as they could not “commit” the corpo-
ration In the particular case,!®

2. any other person whose act or
omission in connection with that
matter may be imputed to the orga-
nization for purposes of civil or
criminal liability,

In Alabama, an employee who acts
within the scope of his employment
may subject the corporation to
liability.1? Note that the imputed fiabil-
ity can arise from any employee. There-
fore, every person who is to be inter-
viewed could fall into the second cate-
gory if he or she acted in the scope of
employment.

3. [a person] whose statement may

constitute an admission on the part

of the organization.

The Supreme Court has held:

+ . « generally, to be admissible
against a principal, declarations of
an agent must be made within the
scope of the authority conferred
upon the agent and must be made
while the agent is in exercise of his
authority.20

The analysis under this prong pre-
sents additional problems in federal
court litigation.2 Federal Rule of Evi-

dence 801(d)(2)(D) creates a hearsay
exception for statements made by:

. .. the party’s agent or servant
concerning a matter within the
scope of the agency or employ-
ment, made during the existence of
the relationship.

The federal rule appears to admit
statements made concerning a matter
within the scope of emplovment, while
in Alabama the authority to make the
statement itself must be within the
scope of employment. The combination
of the second and third prongs would
appear to place all employees off-limits
in federal court cases.

Therefore, if you can be assured that
the corporate employee (1) has no
managerial responsibility, (2) has not
performed any act or omission which
could subject the entity to liability, and
{3) cannot make an admission, the
employee may be interviewed. But
since the legitimate purpose of the
interview is lo oblain relevant informa-
tion not otherwise known, the status of
the employee will rarely be clear in
advance of the contact. Proceeding
with the ex parte interview could be a
violation of the rule, exposing the
lawyer to sanctions.

DISCIPLINARY SANCTIONS
The risks associated with violating
the rule may be severe, The most likely
reference point is found in Section I,
6.3, of the Alabama Standards for
Imposing Lawyer Discipline?? which
includes the following:
Public reprimand is generally
appropriate when a lawyer is negli-
gent in determining whether it is
proper lo engage in communica-
tion with an individual in the legal
system, and causes injury or poten-
lial injury to a party or interfer-
ence or potential interference with
the outcome of the legal proceed-
ing.23
Private reprimand is generally
appropriate when a lawver engages
in an isolated instance of negli-
gence in improperly communicat-
ing with an individual in the legal
system, and causes little or no
actual or potential injury to a party,
or causes little or no actual or
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potential interference with the out-
come of the legal proceeding. 4

The commentary to the American Bar
Association Standards23 states that
“Imlost courts impose reprimands on
lawyers who engage in improper com-
munications”.25 The ABA notes one
case, not involving a corporate client, in
which a lawyer was reprimanded for
communicating with a represented
party unknowingly, as the rule is
designed to prohibit the conduct
regardless of the intent or lack thereof
by the lawyer.27 Another court held:

The purpose of this prohibition is
to prevent a person from being
deprived of the advice of retained
counsel by the bypassing of such
counsel, and it is immaterial
whether direct contact is an inten-
tional or negligent violation of the
rule.28

Thus, a risk associated with the ex
parte interview is disciplinary action.2?
Seeking an opinion from the General
Counsel and Disciplinary Commission
in advance may shield the lawyer from
ethical sanction,™ but the opinion will
not answer the fundamental question -
is the employee a prohibited person
within the scope of 4,22 31

PROCEDURE

S50 how do you determine if the
interview is appropriate before the con-
tact? Not surprisingly, what begins as
an ethical problem often ends, or at
least continues, before the court in
which the action is pending. Some-
tirmes, the lawver seeking the interview
has asked for relief, while in other
cases, il is the corporation's counsel
who turns to the trial court. Jurisdic-
tion over the issue in civil®2 cases has
been attempted through various proce-
dures, including:

* motion under Civil Procedure Rule
26 seeking “protective orders” relat-
ing to discovery;33

* motion to strike pleadings that con-
tain information ﬁaineﬂ through the
ex parte contact;

* motion to disqualify attorneys for
conducting interviews;

* motion Lo hold attorney in contempt
of court; 6 or
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motion to invoke the “inherent”
authority of the court. Most decisions
at least mention this jurisdictional
vehicle,37 and some courts have
expressly rejected any other ap-
proach, 3

The results in cases arising in other
jurisdictions have been varied, with no
clear consensus. Some decisions center
on whether the comments to 4.2 are
even applicable. If the comments are
found to inhibit the litigation process,
they are rejected.?? In Alabama, the
Comments “..are intended as guides to
interpretation, but the text of each Rule
is authoritative”, 40

The holdings are uniform, however,
that all permission to interview stops at
attorney privileged information.*! The
comment to Rule 1.13, states:

When one of the constituents of
an organizational client commu-
nicates with the organization's
lawyer in that person’s organiza-
tional capacity, the communica-
tion is protected by Rule 1.6.

Communication has been defined in
Alabama as “..not only words uttered,
but information conveyed by other
means, Acts as well as words fall within
that privilege."¥2

If the lawyer interviews an employee
who has privileged information. he or
she could be found to be overreach-
ing 43

WHAT ABOUT ALABAMA ?

Alabama courts would likely follow
the inherent power approach as a juris-
dictional basis, In Ex Parte Taglor Coal
Co., Inc., 401 So.2d 1,3 (Ala. 1981), the
Supreme Court held:

| The jurisdiction of the Court over
attorneys| is inherent, continuing,
and plenary, and exists indepen-
dently of statute or rules of equity,
and ought to be assumed and exer-
cised as the exigencies and necessi-
ty of the case require, not only to
maintain and protect the integrity
and dignity of the court, to secure
obedience to its rules and process,
and to rebuke interference with the
conduct of its business, but also to
control and protect its officers,
including attorneys, M

Therefore, the trial court should have
jurisdictional authority to act upon a
request from a party, prior to or after
the contact, to determine who can be
interviewed ex parte.

Once in court, the scope and extent of
the applicable ethics rule is often bal-
anced against competing policy inter-
ests. A good example of how completely
conflicting results can be obtained is
found in a comparison of Niesig v. Team
I, 76 N.Y.2d 363, 559 N.Y.5.2d 493, 558
N.E.2d 1030 (1990), and Public Service
Electric and Gas Company v. Associated
Electric and Gas Insurance Services,
Ltd., 745 F. Supp. 1037 (D.NJ, 1990).
Both of these cases involve ex parte com-
munications with former employees®3,
but could be applicable to current em-
ployees of a corporation. The Niesig
court dealt only with DR 7-104, and
specifically rejected the definition of
“party” as contained in the comments to
4.2. The court further held that employ-
ees who are mere witnesses to an inci-
dent should always be accessible to
either side through ex parte contact, and
a blanket rule of exclusion of all employ-
ees would frustrate legitimate informal
interviews which often uncover addition-
al facts. In rejecting an all encompassing
prohibition, the court held:

The single indisputable advantage
of a blanket preclusion — as with
every absolute rule — is that it is
clear. No lawyer need ever risk dis-
qualification or discipline because
of uncertainty as to which employ-
ees are covered by the rule and
which not. The problem, however,
is that a ban of this nature exacts a
high price in terms of other values,
and is unnecessary to achieve the
objectives of DR 7-104(a)(1).46

The New York court rejected a “control
group” test, as well as a case-by-case
analysis, and held “party” to only
include:

. . . corporate employees whose acts
or omissions in the matter under
inquiry are binding on the corpora-
tion (in effect the corporations
“alter ego”) or imputed to the cor-
poration for purposes of its liability,
or emplovees implementing the
advice of counsel. All other employ-

ees may be interviewed informal-
|},_4'.-'
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Although claiming to have provided
clear guidance, the court then noted
that the opinion was limited to the
facts presented, and *. . . there are
undoubtedly questions not raised by
the parties that will yet have to be
answered.” 48

Public Service reached the opposite
conclusion. This New Jersey federal
court held that the Mesig test would do
nothing but produce additional pre-trial
litigation, and that the value of the ex-
parte interview is "greatly exagder-
ated” 4 The court found that the sec-
ond prong of 4.2 could not be avoided,
as each emplovee’s act could be imput-
ed to the employer. In adopting a com-
plete and total blanket exclusion for all
employees, the court held:

By prohibiting contact with the
represented former emplovee, the
opportunity for overreaching by the
investigating party is nullified. The
organization’s interest in the act,
omission or transaction is, there-
fore, also protected. Most impor-
tantly, the conclusion reached
today has the decided benefit of
simplicity. It thus serves the overall
objective of the ethical rules by
providing clear guidance to the bar
concerning what conduct is prohib-
ited and what conduect is not. This
litigation, and numerous others
like it, illustrate the bar's clear
need for such an understandable
bright line test. Adopting an alter
ego test, as delineated by the New
York Court of Appeals in Niesig,
does nothing to further this objec-
tive. Indeed, that court’s test serves
only to further mudd g this already
clouded ethical area.’

What remedy will apply if the contact
is found to be prohibited? The Supreme
Court has recognized disgualification in
conflict of interest cases,?! but is reluc-
tant to resort to this drastic measure 32
In addition, conflict cases necessarily
involve the remedy of disqualification, as
the disciplinary rules in question con-
template withdrawal of representation.53
Note, however, that the 11th Circuit has
recognized the inherent authority of a
district court to disqualify and fine coun-
sl for improper contacts, although in a
different procedural setting,™

In many federal jurisdictions, infor-
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mation obtained through prohibited ex
parte interviews cannot be used as an
admission under F.R.E. 801.55 In
Stringer v. State, 372 So.2d 378 (Ala.
Crim. App. 1979), the district attorney
contacted the represented defendant
directly and obtained an “admission”.
While the opinion addressed other
grounds, a troubling aspect is the hold-
ing that the disciplinary rules “. . . play
no part . . ." in determining the admis-
sibility of evidence in court.’® On this
basis, an ex-parte interview which
resulted in an "admission” under the
third prong could conceivably be used
in state court, leaving disciplinary
action or disgualification as the corpo-
rate party's sole recourse. 37

A practical problem with any “after
the fact” remedy is ascertaining exactly
what information was obtained in viola-
tion, and what was obtained through
legitimate sources. Any system which
provides only this relief would seem to
foster pre-trial litigation, including tes-
timony from the interviewing lawyer.

According to the leading commenta-
tors, the best approach is to consult
counsel for the corporation in all but
the most clear cases.’® The corpora-
tion's lawver, however, apparently may
properly advise emplovees not to speak
to the opposing counsel on an informal
ex parte basis. Rule 3.4(d), which has no
real counterpart in the former Code,
states:

A lawyer shall not:

request a person other than a
client to refrain from voluntarly
giving relevant information to
another party, unless:

(1) the person is . . . an employee or
other agent of a ¢lient and the
lawyer reasonably believes that the
person's interests will not be
adversely affected by refraining
from giving such information.

The comment states that it =. . . per-
mits a lawver to advise employvees of a
client to refrain from giving informa-
tion to another party, for the employees
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may identify their interests with those
of the client."50

The caveat contained in RO 90-79
suggests that a reasonable investigation
of the facts must be undertaken prior to
approaching any employee. In the event
an interview is necessary, there seems
to be no real impediment in sending
interrogatories to the corporation, ask-
ing if certain named employees are
shielded by 4.2. In the event the re-
questing party questions the response,
the trial court should have the power to
resolve the dispute just as in any discov-
ery proceeding.5! Note, however, that
an interrogatory which broadly requests
the corporation to divulge the names of
all employees who would be prohibited
shifts the burden away from the
requesting party, and fails to recognize
that the ex parte interview is an unusu-
al and extraordinary discovery tech-
nique.52

CONCLUSION

Proceeding with an ex parte contact
may be permissible, but is fraught with
danger of disciplinary commission
and/or trial court sanction, Absent an
agreement from the corporate counsel,
advance permission from the trial court
(if appropriate) appears to be the only
safe approach. =
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Pretrial Proceedings®; lootnote 33. See
genaraily Upjohn Co. v. United Stales,
449 U S. 383 (1981), dwecussed in “Zell,
Scope and Application of the Atlomey-
Client Privilege - an Owerview.” 4T Ala.
Law. 100, 103 (March 1986)

42, Richards v. Lennox industries, Inc., 574
S0.2d 7386, 730 (Ala. 1930)

THE ALABAMA LAWYER



a3,

a4

a5,

46,
47,

48,

49.
50.
7

52.

53

55.

56,
57.

58.
&9,

60.

61.

G2

See RO-BE-125, December 23, 1986

Cuoting from Janes v. Alabama Stale Bar,
353 So0.2d 508, 509 (Alz, 1977)

For turther discussion of “lormer” employ-
ees, see Porer v. ARCO Metals Co.; Paly-
cast Technology Corp. v, Unirayal, Ing,,
Amarin Plastics, inc. v. Maryland Cup
Corp., footnote 33. See generally Hazard
and Hodes, the Law of Lawyering, 2d ed.,
4.2: 107 (Supp. 1990), “ABA Standing on
Ethics and Professional Responsibility
Formal Opinion 91-358 (1991), discussed
In the ABA Joumal, Val. 77, August 1331,
p. o8

76 M.Y.2d at 372, 558 N.E_2d at 1034

76 M.Y.2d at 374, 558 N.E.2d at 1035,
The Niesig court also claimed it was
adopting a test similar to the one found in
Alabama in RO-83-81 (1983),

TG M.Y.2d at 376, 568 N.E_.2d at 1036
The court also refused to consider what
type of interviews could be conducted,
and the content thereol, Miesig is ana-
lyzed in "Stewart, Ground Rules Shift for
Ex Parte Intarviews,” The National Law
Journal, March 11, 1981, 56

745 F. Supp. at 1043
745 F. Supp. at 1042-1043

Ex Parte America's First Credit Union, 518
So.2d 1325 (Ala 1988); Aoberts v.
Hutchins, 572 S0.2d 1231 (Ala. 1990).

See Ex Parte Taylor Coal Co., Inc., 401
So.2d 1 (Ala. 1981); Ex Parte State Farm
Mutual Automobile Insurance Co., 469
So.2d 574 (Ala. 1985)

. DR 5-101, 105; "Aule of Prolessional Con-

duct” 1.7-12.

. Kletner v, First Mational Bank of Aflanta,

751 F.2d 1193 (11th Cir. 1985},

8.H. v. Johnson, 128 FR.D, 658 (M.D. I
1888), Chancellor v. Boeing Co., 678 F
Supp. 250 (D. Kan. 1988); Frey v. Dgpart-
ment of Health & Human Services, 106
FR.D. 32(ED.MNY. 1985),

372 50.2d at 382-383

See In Re: Korea Shipping Corp., B21F
Supp. 164, 170 (D, Alaska 1985).

See Public Service, supra.

Hazard and Hodes, The Law of
Lawyering, 2d ed. 4.2:106 (Supp. 1990).

For other cases consiruing the right of
counsel lo advise employees not 1o talk
on an ex parte basis, see Porter v. ARCO
Metals Co., 642 F. Supp. 1116 (D. Mont
1986), Wiight v. Group Health Hospital,
103 Wash 2d 192, 691 P.2d 564 (1984),
B.H. by Monahan v. Johnson, 128 F.R.D.
659 (M.D, . 1989); Niesig v. Team |, 76
M.Y.2d 363, 559 WY 5.2d 403, 558
N.E.2d 1030 (1900).

See Richards v, Lennox Industries, fool-
note 42, Ex Pane Great American Surplus
Lines Insurance Co., 540 50.2d 1357 (Ala
1983)

See Public Service, supra.
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Between June 4 and July 24, 1992 the following attorneys
made pledges to the Alabama State Bar Building Fund. Their
names will be included on a wall in the portion of the build-
ing listing all contributors. Their pledges are acknowledged

with grateful appreciation.

(For a list of those making pledges prior to June 4, please see

previous issues of The Alabama Lawyer.)

T.J. Carnes

Michael D, Cook

Andrew J. Gentry, Jr.

Barry Clayton Leavell

Merceria Lavonne Ludgdood

Gene A. Marsh

Andrew L. Smith

William P. Traylor, 111
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1992-93 COMMITTEES AND TASK FORCES

COMMITTEE ON ACCESS TO LEGAL SERVICES

Chair:

F. Luke Coley, Jr., Mobile ......coniammimnncd60-0555
Vice-chair:

R. David McDowell, Hurdstille ... 234-2436
Board of Bar Commissioners Liaison:

Ben T. Rowe, Mobile........ininmmsennsndaa-6961
Young Lawyers' Representative:

Fred D. Gray, Jr., TUSKEGER....c.ccconvirinsssnmssisnsssssnsisnss 727-4830
Staff Liaisons:

Keith B. Norman, Morfgomery ... 2 09-1515
Melinda M. Waters, Montgomery ... .268-1515

Members:
Anne W. Mitchell, Birmingham
John Mark Englehart, Mortigomery
Floyd Sherred, Jr., Florence
Allen R. Stoner, Montgomery
Raymond L. Johnson, Jr., Birmingham
Courtney W. Tarver, Montgomery
Bovd F. Campbell, Montgomery
Mary Ann Stackhouse, Gadsden
Katherine Elise Moss, Huntsville
Earl P. Underwood, Anniston
Al Vreeland, Tuscaloosa
Calvin M. Howard, Birmingham
Stanley Weissman, Monlfgomery
Rose P. Evans, Montgomery
T, Kurt Miller, Birmingham
Christopher E. Peters, Mobile
Ken Battles, Birmingham
Ann E. Tavlor, Mobile
Patricia ¥. Fuhrmeister, Cofumbiana
Dana Jill Simpson, Ramsuville
Ernestine 5. Sapp, Tuskegee
Robert 5. Hill, [I1, Montgomery
Daniel R. Farnell, Jr., Montgomery
Pamela H. Bucy, Tuscaloosa
Otis R. Burton, Ir., Talladega
James Rebarchak, Mobile
Susan Gilman McAlister, Birmingham
Merceria L. Ludgood, Montgomery

TAsSK FORCE ON ADULT LITERACY
Chair:

Lynne B, Kitchens, Monlgomery......commmmeen ad 2-4 347
Vice-chair:

Ernest C. Hornsby, Jr., Tallassee.......ccunininninn and-6855
Board of Bar Commissioners Liaison:

George Higginbotham, Bessamer......comsmsmssnnnennd23-3214
Young Lawvers' Representative:

Amy Slayden, Hurttsoille ..o viinisemmsiisssasssnnn =T L T8

Staff Liaison:
Keith B. Norman, Morlgomeryl .. sesessesssmseses
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..269-1515

Members:
Lee C. Bradley, Birmingham
Donna Ward, Mobile
Elizabeth Cvetetic, Monroeville
loel F. Alexander, llI, Birmingham
Eleanor L. Smith, Birmingham
lohn H. Burton, Ir., Birmingham
Donna H. Beard, Opelika
William Richmond Stephens, Leeds
Barrie B, Stokes, Birmingham
Willie A. Maise, Demuopolis
Jim Sears, Tuscaloosa
Richard Eldon Davis, Birmingham
Nick Roth, Decatur
Carter H. Dukes, Birmingham
Ina B. Leonard, Birmingham
Blair M. Haddock, Tuscaloosa
Annetta Verin, Bessemer
Dorothy Norwood, Monigomery
Gordon Carter, Monfgomery
1, Mark Hart, Birmingham
Mary W. Burge, Birmingham
John Dawvid Knight, Culfman
George R. Irvine, 11, Bay Minette
David R. Pace, Huntsville

THE ALARamA Lawver, EpimoriaL BoArD
Chair and Editor:

Robert A. Huffaker, Morfgomery ... s B34-8480
Vice-chair and Associate Editor:

Susan Shirock DePaola, Mantgomery....ooenn 262-1600)
Board of Bar Commissioners Liaison:

Samuel A. Rumaore, Jr., Birmingham ... 323-8957
Staff Liaison and Managing Editor:

Margaret L. Murphy, Monlgomery ..o 2f9-1515

Members:
William J. Underwood, Tuscumbia
Jeffrey L, Luther, Mobile
Alex L. Holtsford, Jr. , Montgomery
Alan T. Rogers, Birmingham
LE. Sawvyer, Ir., Enferprise
Leah O, Taylor, Birmingham
Deborah Alley Smith, Birmingham
Ollie Blan, Birmingham
John W, Hargrove, Birmingham
Ray O. Noojin, Jr., Birmingham
Deborah J. Long, Birmingham
Sherry Collum-Butler, Monfgomery
Laura Peck, Birmingham
Sara A. McGivaren, Birmingham
Hon. Joseph A, Colquitt, Tuscaloosa
Susan E. Russ, Monigomery
John Mark Hart, Birmingham
Raymond L. Johnson, Jr., Birmingham
Phillip A. Laird, Jasper
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Cecil M. Tipton, Ir., Opelika

Forrest Latta, Mobile

Hon, Hugh Maddox, Monigomery

LW, Goodloe, Jr., Mobile

Mark D. Hess, Montgomery

Steve P, Brunson, Gadsden

Benjamin B. Spratling, 111, Birmingham

TAsK FORCE ON ALTERNATIVE METHODS OF

DISPUTE RESOLUTION

Chair:
Marshall Timberlake, Birmingham .....cconeenvinininninns

Vice-chair:

+251-8100

Katherine O. Wilburn, Birminghant ... 822-2744
Board of Bar Commissioners Liaison:

Conrad M. Fowler, Jr., Columbiana .....cccoveeevesinnnns HO9-RTEI
Young Lawyers’ Representative:

Mark Newell, Mobile.......iniinnissinnn 432-8786
Staff Liaison:

Keith B. Norman, Monlgomery ... e b9-1515
Members:

Mark B. Craig, Decafur

W. Keith Watkins, Troy

K.W. Michael Chambers, Mobile
James H. Starnes, Birmingham
William Allen Smyly, Ir., Birmingham
George Beck, Monigomery

Timothy C. Gann, Birmingham
William W. Smith, Birmingham

Sue Bell Cohb, Evergreen

Roger C. Allen, Birmingham

Donald C. McCabe, Daleville

Harry Asman, Birmingham

Janice H. Parker, Birmingham
Thomas G. Keith, Huntsville

Lisa Janet Naas, Hurnifsville

Lisa Bradford Hansen, Mobile

William 5. Halsey, Ir., Anniston
Williarm G. Somerville, I1l, Birmingham
Fournier J, Gale, 111, Dothan

William C. Carn, 111, Dothan

Jack Clarke, Tuscaloosa

Frank 5. James, I, Birmingham

C. Winston Sheehan, Jr., Monigomery
John L. Quinn, Birmingham

TrHE ALagAMA LAawvEr, BAR DIRECTORY

CoMMITTEE
Chair:
Teresa R. Jacobs, MonlQomery ... S0 1309
Vice-chair:
W. Ronald Waldrop, Vesfavia Hills......ccovveeeeevrvvennenes

Staff Liaison and Publications Director:
Margaret L. Murphy, Montgomery .....cvinnsviins 268-1515

Members:
Laura L. Robinson, Mondgomery
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A979-5210

Walter M. Northcutt, Auburn
Carol H. Stewart, Birmingham
Richard E. Flowers, Columbus, GA
John W, Sharbrough, 111, Mobile
Thomas C. Logan, Birmingham

Task ForcE on BEnNCH AND BAR RELATIONS
Chair:

Hon. Joe Phelps, Monfgomery....ccomininsininsin B3 2-4950
Vice-chair:

1, Mark White, Birmiingfiam .. d 2.3- 1888
Board of Bar Commissioners Liaison:

George W. Rover, Jr., HurttSpille ....covevvsivssersrereene e 336-1711
Young Lawyers' Representative:

Lee Copeland, Monfgomery ... i 034-1 180
Staff Liaison:

Reginald T. Hamner, Mor{gQomery .o resiessssssssins 269-1515
Members:

K. Rick Alvis, Birmingham

Duane Wilson, Tuscaloosa

Kenneth M. Schuppert, Jr., Decatur
Hon. Ben McLauchlin, Ozark

Hon. Elise D. Barclay, Birmingham
Mary Beth Mantiply, Mobile

Hon. Samuel H. Monk, 11, Anriston
Joe H. Calvin, I, Birmingham

Hon. Hugh Maddox, Montgomery
Hon, Aubrey Ford, Jr., Tuskegee
William T. Coplin, Jr., Dermopolis
Hon. Donald H. Patterson, Florence
Hon. Hardie B. Kimbrough, Grove Hill
Hon. C. Lynwood Smith, Hunisville
Hon. William A. Jackson, Birmingham
W. Michael Atchison, Birmingham
James R. Shaw, Birmingham

John E. Byrd, Dothan

Caryl P. Privett, Birmingham

James E. Williams, Monigomery
Harold F. Herring, Huntsville

Hon. Edward B. MeDermaott, Mobile
Hon. Robert G. Kendall, Mobile

Hon. Tamara 0. Mitchell, Birmingham
Farrell Wright, Montgomery

Apvisory COMMITTEE TO THE BOARD OF
BAR EXAMINERS

Chair:

Rick Manley, DemopoliS... e emsmensssssmssessssseenseeed 0= 1384
Staff Liaison:

Reginald T. Hamner, Mortgomery.....cooiiinnnnn 269-1515
Members:

Winston V. Legge, Jr., Athens
Cathy Wright, Birmingham
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CHARACTER AND Friness COMMITTEE
Chair, Panel I:

John P. Scott, Jv.. BirmingRam ... 251-8100
Chair, Panel 11:
Edward B. Parker, Jr., Mortgomery ......oerrsissnsses 265-1500
Chair, Panel II1:
Howard Mandell, Mortlgomery ... msmmmmmssimasss 262-1666
Board of Bar Commissioners Liaison:
Wade H. Baxley, DOIRAN ......ccinriiicsimisisnmssississsssiain 793-6350
Staff Liaison:
Norma J. Robbins, Monlgomery........commismssm 269-1515
Members:

Panel I:

Anthony Joseph, Birmingham

Charles A. Powell, 111, Birmingham
Panel 11:

Maibeth ). Porter, Birmingham

W. Michael Atchison, Birmingham
Panel I11:

James E. Williams, Montgomery

W. H. Albritton, IV, Andalusia
Alternates:

Julia Weller, Birmingham

James R, Bowles, Tallussee

Mark Fuller, Enterprise

CovmmrmreE o8 CrmizensHir Epucarion

Chair:

T. Michael Brown, Birmingham ... 521-8462
Vice-chair:

H. Jerome Thompson, Mowullon.........ummmmsen 974-3007
Board of Bar Commissioners Liaison:

L. Tutt Barretl, D@l ... ioiiiiinsimsinrssssasssssisnamisnss 745-3504
Young Lawvers' Representative:

Charles L. Anderson, Monlgomery.....essssiresres 832-4202
Staff Liaison:

Keith B. Norman, Mor/gomery ... s 269-1515
Members:

Hon. Walter G. Bridges, Huegloun
0. Kevin Vincent, Rockwville. MDD
David R. Peeler, Mobile

Russell T. Duraski, Montgomery
Drew Sinor, Birmingham

Robert H. Ford, Birmingham
Jeifery W. McKinney, Huntsville
Claudia H. Pearson, Birmingham
Hon. Richard D. Lane, Opelika
Mary Joanne Camp, Opelika
Patricia E. Ivie, Monfgomery
Deanna Higginbotham, Dofhan
Barbara R, O'Cain, Birmingham
David Vance Lucas, Huntsvifle
Johin Cumming Watkins, Jr., Tuscaloosa
Donna Smalley, Tuscaloosa
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Melissa G. Math, Montgomery

Victor L. Hayslip, Birmingham
James G. Whiddon, III, Monfgomery
William R. Chandler, Monigomery
Christ N. Coumanis, Mobile

Kenneth R. Raines, Bay Minelte
William B. Woodward, Jr.. Hunisville

CrLEnT SECURTTY FunD COMMITTEE

Chair:
James R. Seale, MOnIGOMErY .......oossserserssssssmnssssrass

Vice-chair:
James 5. Ward, BirmingRam ... §79-5959

Board of Bar Commissioners Liaison:
William B. Matthews, Sr., O02ark ......oovvnnnimsnsrnnens 774-8804
Staff Liaison:
Reginald T. Hamner, Mondgomeny.. ... 269-1515
Members:

Michael E. Ballard, Mobife

Lowell Womack, Birmingham

Tom Nicholson, Jasper

A, Stewart O'Bannon, 111, Florence

Thomas L. Rountree, Opelika

B34-7000

CORRECTIONAL INSTITUTIONS AND PROCEDURES

COMMITTEE

Chair:

Tom Haas, Mobile......cimsimmsismsismimsniismidoe-0457
Vice-chair:

Connie Caldwell, MORIGOMETY c.vevvisiiesiirnsssssssissssssnses 265-8573

Board of Bar Commissioners Liaison:
George P. Ford, Gadsden ..........cummsssssssismorsissan 546-5432

Young Lawvers’ Representative:
Johnny Brutkiewicz, Mobile ... 433-1866
Staff Liaison:
Keith B. Norman, Mortlgomery ... 269-1515
Members:
1. Robert Bentley, Oneonfa
P. Kent Baxley, Mobile
Randy A. Dempsey. Birmingham
1.B. Sessions, [11, Mobile
William N. Clark, Birmingham
H. Keith Pitts, Gadsden
William H. Broome, Anniston
Kimberly R. West, Birmingham
Braxton B. Lowe, Alexander City
Chervl Simonetti, Birmingham
Alice A. Boswell, Montgomery
Gail Dickinson, Birmingham
Andrew W. Redd, Montgomery
E. T. Rolison, Jr., Mobife
Daniel R. Farnell, Jr., Montgomery
Douglas Scofield, Birmingham
Hugh Davis, Monigomery
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Don Siegelman, Montgomery

David L. Selby, II, Tuscaloosa

R.A. Norred, Birmingham

Robert Henry, Sefma

Gladys Marie Daniels, Mobile

Robert L. Williams, Ir., Birmingham

Emaics Epucation COMMITTEE

Chair:

Tommy Lawson, Monigomery ...

Vice-chair:

Alvce Spruell, THSCaID0SE cuvevreereeieressenereresesessssenenss

Young Lawyers” Representative:

Barry Ragsdale, Birmingham .......ccccoiiovvnvivinisnnnns

Staff Liaisons:

Keith B. Norman, Morgomery ....eemsimsssnn
Gil Kendrick, Montgomersy........ccimiisssssssessiassrssinst

Members:
Charles P, Miller, Monfgomery
Ayn Traylor-Sadberry, Birmingham
Judson W. Wells, Mobile
Thomas R. Elliott, Jr., Birmingham
Mark Vaughan, Elba
John N. Randolph, Birmingham
Clarence McDorman, Birmingham
Anne R, Moses, Birmingham
Bobby N. Bright, Mantgomery
Jenelle M. Marsh, Tuscaloosa
). Douglas McElvey, Tuscaloosa
Gary Farris, Birmingham
Charles N. McKnight, Mobile
James E. Malone, Talladega
Robert F, Northcutt, Monigomery
Clifton Perry, Auburn
John F. Janecky, Mobile
Michael Fraser Ford, Tuscumbia
Robert Baugh, Birmingham
William Scott Donaldson, Tuscaloosa
Glenn G. Waddell, Birmingham
Thomas A. Nettles, [V, Tuscaloosa

veresensnsnens 241-8000

348-5752

930-5283

.269-1515
269-1515

Robert W, Norris, Montgomery, Ex Officio
1, William Rose, Birmingham, Ex Officio

Staff Liaison:

Keith B. Norman, Monlgomeryf ...

Members:
Doug Friedman, Birmingham
Michael K. Wisner, Hunisville
Andrea Witcher, Gardendale
Ernest Potter, Huntsville
Wendell Cauley, Montgomery
Alan E. Rothfeder, Montgomery
Ronald Levitt, Birmingham
Louis H. Anders, Birmingham
Richard Woods, Mobile
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s 269-1515

INDIGENT DEFENSE COMMITTEE

Chair:
E. Hampton Brown, Birmingham .....c..........

Vice-chair:
Theresa Dean, DDelIRE.. ..o i s i

Board of Bar Commissioners Liaison:
Drayton James, BirmuingRam . .....commmsimeesnann

Young Lawyers’ Representative:
James Edward Smith, Birmingham ...

Staff Liaison:
Keith B. Norman, Morfgomery ...,

Members:
Laurence P. Sutley, Foley
William R. Blanchard, Monigomery
Roy W. Miller, Huntsville
Everette A. Price, Jr., Brewton
Elna Reese, Montgomery
Bill Kominos, Ozark
James D, Moffatt, Athens
Larry W. Madison, Hartselle
J. Langford Floyd, Fairhope
William K. Rogers, Birmingham
Stuart C. DuBose, Jackson
William L. Utsey, Butler
William H. Broome, Anniston
Ruth 5. Sullivan, Dadeviffe
Amy Herring, Hunisville
Richard Vickers, Alabaster
Ann D. Marshall, Birmingham
George W. Andrews, IIl, Birmingham
J. Stephen Salter, Birmingham
J. Wilson Dinsmore, Birmingham
George Peach Taylor, Tuscaloosa
Peggy Hooker, Birmingham
Earl E. Cloud, Jr., Hunisville
Mannon G. Bankson, Jr., Oxford
H. Wayne Love, Annisfon
Roland Sledge, Valley
Robert C. Mann, Guniersvitfe
Robert L. Williams, Jr., Columbiana
Aubrey Ford, Ir., Tuskegee
William N. Clark, Birmingham
Gordon G. Armstrong, 111, Mobile
Michael D. Mastin, Albertville
Hon. William R. Gordon, Monfgomery

INSURANCE PROGRAMS COMMITTEE

w2 01-3516

322-3636

328-9576

263-1513

Chair:

J. Bentley Owens, 111, Birmingham .vesnessnen  568-6000
Vice-chair:

Elizabeth C. Bookwalter, Montgomery ....ccovievennnnn... 269-3561

Board of Bar Commissioners Liaison:

James S. Lloyd, Birmingham.....eiinn . 36 7-8822
Young Lawyers' Representative:
Joe C. Cassady, Jr., Enferprise . iceisssninennnnnn A 7-2626
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Staff Liaisons:
Reginald T. Hamner, Montgomery.......covueens
Keith B. Norman, Mortgomery ...,

Members:
Henry Henzel, Birmingham
Charles Simpson, Bay Minette
Roger L. Bates, Birmingham
C. William Gladden, Jr., Birmingham
John Earl Paluzzi, Carrollfon
5. Alec Spoon, Mantgomery
Thomas R. Jones, Ir., Tuscaloosa
Rocco J. Leo, Birmingham
Charles H. Moses, 111, Birmingham
Karon O. Bowdre, Birmingham
Allen Edward Cook, Andalusia
Charles H. Booth, Jr,, Birmingham
James A. Haggerty, Ir., Birmingham
Cheryl Price, Mantgomery
Lyman H. Harris, Birmingham
Mary Lynn Campisi, Birmingham
Timothy P. Donahue, Birmingham
James Flint Liddon, Mobile
Bill Roedder, Mobile
L. Joel Collins, Phenix City
Donald McCabe, Daleville
Clarie Black, Tuscaloosa

NeEw ArLagama JupiciaL BUILDING

Chair:

Maury D. Smith, MartiGomery ...

Vice-chair:

G Sage Lyons, Mobile ..o

Board of Bar Commissioners Liaison:

Richard B. Garrett, Montgomery.....oiisisessssnne

Young Lawvers' Representative:

Warren Laind, JEsper ..

Staff Liaison:

Keith B. Norman, Morlgomery .o

Members:
Fred D. Gray, Tuskegee
J. Lister Hubbard, Mantgomery
Judith 5. Crittenden, Birmingham
Charles B. Arendall, Mobile
Thomas B. Carruthers, Birmmgham
Robert E. Steiner, lII, Montgomery
Jack Flovd, Gadsden
Gordon Thames, Montgomery
Robert Spence, Tuscaloosa
James Stevens, Monigomery
Dorman Walker, Montgomery
1. Don Foster, Dapfine
E. P. Stutts, Birmingham
Donald Lamar Collins, Birmingham
Robert T. Meadows, 111, Opelika
Forrest Latta, Mobile
William McCollum Halcomb, Birmingham
John A, Caddell, Decatur, Ex Officio
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susereensenni09-1515
rusnreennnnn 209-1515

.834-6500

-A432-4451

~241-0945

.384-9272

..2069-1515

JUuniciIAL CONFERENCE FOR THE STATE

OF ALABAMA

Members:
A L. Coleman, Decatur
Joe C. Cassady, Enterprise
Edgar M. Elliott, 111, Birmingham

Task FORCE ON JUDICIAL SELECTION

Chair:

Robert P. Denniston, Mobile......ciiimmsmasmmsis

Vice-chair:

Carol Sue Nelson, Birmingham ..........coc...

Board of Bar Commissioners Liaison:

Richard S. Manley, Dermopalis...c..c.mianics

Young Lawyers' Representative:

N. Gunter Guy, Jr., Mon{gomery.....coovsisiesecnnns

Staff Liaison:

Keith B. Norman, Morlgomery.....iins

Members:
L. Drew Redden, Birmingham
James C. Barton, Sr., Birmingham
Richard F. Ogle, Birmingham
David Bagwell, Mobile
Joe R. Whatley, Jr., Birmingham
John B. Tally, Jr., Birmingham
Robert T. Meadows, 111, Opelika
Vanzetta McPherson, Montgomery
George C. Simpson, Ashland
Gregory 0. Griffin, Montgomery
Oakley W. Melton, Jr., Monfgomery
Michael A, Figures, Mobile
C. Neal Pope, Columbus, GA
James L. Klinefelter, Anniston
Hon. L. E. Gosa, Vernon
Julian D, Butler, Huntsville
Wayman G. Sherrer, Oneonta
. Fairley McDonald, [11, Montgomery
Conrad M. Fowler, Lanett
Carol Ann Smith, Birmingham
Alyce Spruell, Tuscafoosa
James D, Pruett, Birmingham
George Walker, Mobile

344-T744

w222-9321

289-1384

264-8118

269-1515

Law Day COMMITTEE

Chair:

Robert E. Lusk, MontGomiery ..o

Vice-chair:

Ben Fuller, Monfgomery ..o

Board of Bar Commissioners Liaison:

Samuel H. Franklin, BirmimgRamm ..oeeeosssssmsessens

Young Lawyers' Representative:

Archibald T. Reeves, IV, MOBIHE cooveceiieeninmssessinsesnes

Members:
James A, Main, Montgomery

242-T366

242-6401

H81-0700

A432-5511
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Charles J. Lorant, Birmingham
Stewart G. Springer, Birmingham
Charles Reeder, Mobile

Jeanne Dowdle Rasco, Talladega
Sandra L. Randleman, Nashville, TN
Judith Holt, Birmingham

Charles Amos Thompson, Birmingham
Chris Christ, Birmingham

Larry Harper, Birmingham

Steven Brackin, Dothan

Tameria Driskell, Cuntersville

Oby T. Rogers, New Orleans, LA
Glenn Parker, Montgomery
Douglass Culp, Birmingham

Linda G. Flippo, Birmingham
Carolyn Steverson, Birmingham
Katherine Milner Eddins, Birmingham
Thomas Eric Ponder, Anniston
Shirley Howell, Montgomery

Steven R, Sears, Montevallo

Charles D. Langford, Monigomery
Melissa Heron, Huntsville

Elizabeth Cwvetetic, Monroeville

CoMMITTEE ON LAWYER ADVERTISING

AND SOLICITATION
Chair:

Lisa Huggins, Birmingitan ...

Vice-chair:

William Rufus King, Monfgomery ...

Board of Bar Commissioners Liaison:

Gorman R, Jones, Jr., Shefffeld ..o veeveressnsmsssssnnns

Young Lawyers' Representative:

Steven A Marting, Mobile..... i sismesssassss s

Staff Liaison:

Milton Moss, MonEQomEry . e ressssssnssssenins
Vicki Glassroth, Montgomery .......c..oiiinivrinins

Members:
Joseph G. Stewart, Birmingham
1. Greg Allen, Montgomery
James H, Wettermark, Birmingham
Keith Veigas, Birmingham
James L. Martin, Eufaula
Tony G. Miller, Birmingham
Steven A. Thomas, Jasper
W. Alexander Moseley, Mobile
Larry Morris, Alexander City
Stevan K. Goozee, Birmingham
William P. Cobb, [, Montgomery
Charles A. Powell, Birmingham
George Barnett, Gunfersville
W. Kirk Davenport, Birmingham
Allen Edward Cook, Andalusia
Donald M. Phillips, Laneft
J. Foster Clark, Birmingham
Gary A, Hudgins, Dothan
Charles J. Lorant, Birmingham
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.-254-2369

-241-8000

383-3621

471-6191

269-1515

-269-1515

William F. Smith, II, Birmingham
Mark A. Pickens, Birmingham
Douglass Culp, Birmingham
David B. Norris, Birmingham
Jackie 0. Isom, Hamilton

Stewart M, Cox, Birmingham
Allen A. Ritchie, Mobile

Task FORCE oN LAWYER DISCIPLINE

Chair:
William D. Scruggs, Jr., Fort Pagne.......coveinn 845-5932

Members:
Brittian T. Coleman, Birmingham
Willie Huntley, Mobile
Claude E. Hundley, 11, Huntsviile
Howard Mandell, Monigomery
Carol Sue Nelson, Birmingham
M. Clay Alspaugh, Birmingham
Tim Dillard, Birmingham
Harry Gamble, Sefma
D. Taylor Flowers, Dothan
Philip Reich, Mowulton
Hon. L. Charles Wright, Montgomery
Mary Murchison, Foley
Gwendolyn T. George, Montgomery
Billie Ann Tucker, Lafayefte
Frank Wilson, Montgomery
Wanda Devereaux, Montgomery
George Ford, Gadsden
Phillip E. Adams, Ir., Opelika

LAWYERS HELPING LAWYERS COMMITTEE

Chair:

C. Terrell Wynn, Jr., Birmingham..........ccccccvareenniinn 328-5330
Vice-chair:

Hank Hawkins, Tuscaloosg......ccuveresismmmnmmssnnd 3 9-32 15
Board of Bar Commissioners Liaison:

Jerry Selman, Jasper ... i 1-0387
Staff Liaison:

Keith B. Norman, Monlgomery ... 2069-1515
Members:

Paul A. Phillips, Birmingham
John T. Kirk, Montgomery

Steve Jones, Bessemer

Paul Coulter, Birmingham

Robert F, Clark, Mobile

Anne L. Maddox, Tuscaloosa
Walter 1. Price, Huntsville

Carolyn B. Nelson, Birmingham

J. Sanford Mullins, 111, Birmingham
Michael P. O'Connor, Montgomery
Edwin M. Van Dall, Jr. , Pell City
Albert E. Byrne, Dothan

L. Kenneth Moore, Bessemer
Thomas M. Wilkinson, Erwfaula
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1. Massey Relfe, Ir., Birmingham
Martha D. Hennessy, Bay Minelte
James 0. Standridge, Tuscaloosa
R. David Christy, Monfgomery
Robert H. Adams, Birmingham

Task ForCcE oN LAWYER MENTORING

Chair:

Lewis W. Pagde, Birmingfiam .....cceevimssinssssnsnsssssmssns 250-5000
Vice-chair:

Connie Glass, Huntspille........ccevcisicssisssessnsssmesnn 33-3330
Board of Bar Commissioners Liaison:

William D. Melton, Evergreen ......ccovcvniinsiininennnnn D 1 8-2423
Young Lawyers’ Representative:

William Lewis Garrison, Jr., Birmingham .........eeee....879-5959
Staff Liaison:

Keith B. Norman, Mor{Gomery .. e 269-1515
Members:

James L. Goyer, Birmingham
Gary A. Hudgins, Dofhan

Jerry Quick, Trussville

Fred Blanton, Gardendale
Lawrence Voit, Mobile

Percy Badham, Birmingham
Robert 5. Robertson, Huntsvifle
James T. Sasser, Monlfgomery
5. Revelle Gwyn, Hunisville
Herndon Inge, 111, Mobile
Jimmy Pool, Montgomery
David Maxey, Birmingham
Samuel Fisher, Birmingham
Kathryn Ferrell, Daphne
Robert F. Clark, Mobile

William R. Lewis, Birmingham
V. Lee Pelfrey, Troy

William Kent Upshaw, Birmingham
Charles H. Durham, I, Montgomery
Tom Maxwell, Birmingham
Jacob A. Walker, [11, Opelika
Marc Bradley, Mobile

LawyEr PusLIiC RELATIONS, INFORMATION AND

MEDIA RELATIONS
Chair:

Mary Lynn Bates, BirmingRamt .........coocnissismsnnena2n=7 110
Board of Bar Commissioners Liaison:

Abner Powell, I, Andaftisia . eererrcerrensessssnsesenennn a2 2-4 103
Young Lawyers' Representative;

Judkins M. Bryan, Monigomery ... 2 10-2120
Staff Liaison:

Margaret L. Murphy, Mongomery ... sssensssssnnns 2649-1515
Members:

Richard H. Holston, Tuscaloosa
James D. Smith, Tuscaloosa
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Walter Allen Kelley, Hunfsville
Stephen V. Hammond, Decatur
David A, Nihart, Mobile

Woodrow E. Howard, I11, Mobile
Ralph Loveless, Mobhile

James Barnes, Marion

William R. Lauten, Mobife

Roscoe B. Hogan, 11, Birmingham
Lisa Hodges, Birmingham

Claire Black, Tuscaloosa

E. Paul Jones, Alexander City
Patricia Hamilton, Monfgomery
William C. Veal, Birmingham
Beverly 1. Paschal, Ceellrman

John F. Kizer, Ir., Birmingham
Elizabeth Shaw, Birmingham
Victor L. Miller, Ir., Birmingham
Denise Ferguson, Hunisville
Gerald R. Paulk, Scottshoro
Elizabeth D, Eshelman, Birmingham
Lily M. Arnold, Mobile

Michael N. McIntyre, Birmingham

ArLaeaMA LAWYER REFERRAL SERVICE BOARD

OF TRUSTEES

Chair:
Jimmy Pool, MortGomery ... i 262-2717

Vice-chair:

Gregory Allen Reeves, Decatur......ocvsninisnnniinnend03-T031

Board of Bar Commissioners Liaison:
Stephen K., Griffith, Clllman .o eessssmesersnssssssass

Staff Liaison:
Keith B. Norman, Morlgomeryf ...

Members:
Thomas A. Smith, Jr., Cullman
James Hall, Tuscaloosa
Edward E. May, Birmingham
Frank R. Farish, Jr., Birmingham
John Knowles, Geneva
Joe C. Cassady, Ir., Enterprise
Tom Jones, Ir,, Tuscaloosa
Roger Pierce, Auburn
W. N. Watson, Fort Payne
Jack Booker Weaver, Monroeville
Allen R. Stoner, Monigomery
John David Knight, Cuffman
John C. Gullahorn, Albertville
Ruth Stone Ezell, Gadsden

734-0456

269-1515

Task Force oN LEGAL EDUCATION

Chair:

Bruce McKee, Birminghianm......ouveisssrosmsssssssnned S0-3330
Vice-chair:

Kathryn Miree, BirmingRam ..o vmmmimsmrmmsssssssrsssnd S 0= 393
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Board of Bar Commissioners Liaison:

Jeffrey Lynn Luther, Mobile

Wanda Devereaux, Martlgomery........ccvimcveierernen . 204-8500 Robert W. Lee, Ir,, Birmingham

Young Lawyers’ Representative: ghr:sén%her A Sq,T]th' Flarence

Peter 5. Mackey, Mobile....vninmsinsss i e-0612 aul R, Cooper, Monlgomery

Staff Liaisons:

Reginald T. Hamner, Montgomery.........cccoeviiciininn.. 269-1515

Rnh‘ert W. Nﬂfr]s, M{)m‘gﬂmery ............_...-.....,.--,..,,-...,Eﬁg' ]5 15 C{}mm'ml,: 0N 1?'.":4!1[. BAR A[‘mml:.ﬁ

Members: AND SERVICES
Orrin K. Ames, 111, Mobile
Robert W. Rieder, Huntsville Chair: .
Helen Currie Foster, Birmingham Thomas E, Bryvant, Mobile ......c.ccvsnsmimsnsssmnseiesrenen d23-4671
Timothy Hoff, Tuscaloosa Vice-chair:
Wendy Brooks Crew, Birmingham Julia Kimbrough, BirmingRam ... 324-9494
Michael R. Silberman, Sirmingham Young Livers® Regissentative
Gregory 5. Cusimano, Gadsden o) i ,
Steve Rowe, Birminghr Ernest F. Woodson, Jr.,, Mobile.......cccoivnninininnnien 422855
James J. Bushnell, Ir., Birmingham Staff Liaisons:
Jim Vickery, Montgomery Keith B. Norman, Monlgomery ... 269-1515
Frances E. King, Birmingham Melinda Waters, Mort{gomerys ........coceveverreesssssssrsnnennn 069-1515

J. Franklin Ozment, Birmingham
Susan J. Walker, Birmingham

Joel H. Pearson, Montgomery
William H. Pryor, Jr., Birmingham
C. Mike Benson, Auburn

Charles D. Cole, Birmingham
Steven A. Benefield, Birmingham

Joel Williams, Troy
Linda McKnight, Tuscaloosa

LecisiATIVE Liaison COMMITTEE Richard Ramsey; IV, Dothan

Chair: Banks Smith, Dothan
William B. Givhan, Mobile ......cccrcmismssimsssmssneniiaa=a011

Vice-chair:
Robert E. Cooper, Birminghamt.......ccviiinniiinanins

Members:
Elizabeth B. Nash, Oneanfa
Jane Faulkner Evans, Birmingham
Sarah Yates, Birmingham
Pamela P. Swan, Montgomery
Tameria Driskill, Guniersville
Robert J. Hedge, Mobile
John C. Gullahorn, Albertville
Christopher H. Griffith, Cadsden
Ray Noojin, Birmingham

328-8141

TAsK FORCE oN MEMBERSHIP SERVICES

Board of Bar Commissioners Liaison:

Richard Gill, Monfgomery .....coveevnsesssinssessssssseneeni334-1180 Chair:

Claire Black, Tuscaloosd ...t 40-82 26
Young Lawyers” Representative: .
Chris COUMANIS, MOBIlE........ovcsoscoereseeesisreserssrernnnnn690-8400  Vice-chair:
Georde H. B. Mathews, Montfgomeryy ..ocvesvnennnn 204-4095
Staff Liaison: .. .
Keith B. Norman, Montgomery ... 268-1515 Board of Ef“ Commissioners Liaison:
1. Robert Faulk, Prattoifle ... ecneessssssssssesneeen d3-5924
Members: o
William J. Trussell, Pell City Staff Liaison:
Thomas J. Methvin, Montgomery Keith B. Norman, Montgomery........oovmnvnssieeennn. 269-1515
W. M. Beck, Ir., Fort Payne Members:

Gregory A. Nicholas, Cullman
Rebecca Green, Russellville
Wendell Mitchell, Luverne

Robert Rash, Montgomery

Robert T. Wilson, Ir., Jasper
Thomas F, Parker, IV, Monigomery
Ernest Hester, Guin

James A, Bradford, Birmingham
Richard J. Brockman, Birmingham
Jerry DeWitt Baker, Huntsville
John M. Peek, Andalusia
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Michael McNair, Mobile

L. Bernard Smithart, Union Springs
Joan Rickels, Birmingham

Calvin M, Whitesell, Jr., Montgomery
Edward M. Patterson, Montgomery
George B. Harris, Birmingham

Ann Marshall, Birmingham

William B. Woodward, Jr., Hunitsville
Salem Resha, Birmingham

R. Graham Esdale, Jr., Birmingham
Michael 8. Sealy, Montgomery
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Mmary Law CoMMITTEE

Chair:

Robert T. Meadows, L1, Opelika .......ccccvininrniannsrnreens 145-64 66
Vice-chair;

William C. Tucker, Ir., Birmingham ... d28-8141
Board of Bar Commissioners Liaison:

Robert M. Hill, Jr., FIOPERCE cvcoviiiireisinsrssinsmsssssnsnennns 10 1-07 00
Young Lawyers' Representative:

William O, Walton, 11, Opelika ... T45-6466
Staff Liaisons:

Reginald T, Hamner, Morlgomery ..o 269-1515
Robert W. Norris, Mordgomeryl ... 209-1515

Members:
Ronald C. Sykstus, Moody
Sandra K. Meadows, Mobile
Joseph Dice, Tuscaloosa
B. Boozer Downs, Birmingham
Victor Kelley, Birmingham
Anthony P. Underwood, Torrance, C4
Charles Sparks, Hoover
Bryan E. Morgan, Monigomery
John W. Grimes, Birmingham
Dennis M. Wright, Monigomery
Frank Williams, Jr., Cullman
Thomas E. Snoddy, Double Springs
Frank M, Capiro, Huntsville
J. Donald Banks, Mobile
Deborah Montgomery, Birmingham
Warne S. Heath, Huntsville
A, David Fawal, Birmingham
Kathleen Henderson, Birmingham
Jack W. Wallace, Ir,, Monigomery

TAsK FORCE oN MINORITY PARTICIPATION

AND OPPORTUNITY

Chair:

Eugene R, Verin, Bessermer ... rsmmsssssrsssssran b 4 8-44010
Vice-chair:

Rodney A. Max, Birmingham .......c.cueimasisssssnsasenen 200-8400
Board of bar Commissioners Liaison:

J. Mason Davis, BirmingRam ..........ceieecssissinenn930-5134
Young Lawyers’ Representative:

Linda 5. Perry, Mobile.........ccumnurirssssassnsssssssssssasonsanee 8322700
Staff Liaison:

Keith B. Normar, Montgomery ... 269-1515
Members:

Hon. Charles Price, Montgomery

John James Coleman, Ir., Birmingham
John C. Falkenberry, Birmingham
Beverly Poole Baker, Birmingham
Houston L, Brown, Birmingham
Cleophus Thomas, Jr., Annisfon
Delares R. Boyd, Montgomery

Tyrone Carlton Means, Montgomery
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Kenneth J. Mendelsohn, Montgomery
Thomas R. DeBray, Montgomery
Thomas Henry Figures, Mobile
William Harold Albritton, IV, Andalusia
Robert Simms Thompson, Tuskegee
Jerrilee P. Sutherlin, Hunisville
Renee Blackmon Hagler, Birmingham
Stewart G. Springer, Birmingham
Patricia T. Mandt, Birmingham
Gwendolyn B. Garner, Montgomery
Hon, Kenneth O, Simon, S8irmingham
Demetrius C. Newton, Birmingham

PerMANENT CoDE CoMMISSION

Chair:

1. William Rose, Jr., Birmimgham.......ccocvinnnnnnd 22-0610
Vice-chair:

M, Clay Alspaugh, Birmingham.....cooinennnd 24-3635
Board of Bar Commissioners Liaison:

S, Dagnal Rowe, HURESUE «ovvivevercessrenererssssesssseenens 33 1-0010)
Young Lawvers’” Representative:

Laura Crum, Montgomery . nsserssssesssnsesnse 3= 1000
Staff Liaisons:

Tony McLain, Monlgomery ... 269-1515
Robert W. Norris, Mortgomery ... a09-1515

Members:
Robert Rumsey, Talladega
E. Alston Ray, Birmingham
Robert L. McCurley, Jr., Tuscafoosa
Max C. Pope, Jr., Annisfon
Joyce White Vance, Birmingham
Robert H. Rutherford, Ir., Birmingham
Charles Crook, Montgomery
William H. Mills, Birmingham
Jesse P. Evans, III, Birmingham
Edward Still, Birmingham
Williarm B. Hairston, 111, Bérmingham
James D, Pruett, Birmingham
David Wirtes, Jr., Mobile
William W. Watts, Mobile
Patrick H. Tate, Fort Payne
Douglas 1, Centeno, Birmingham
John D, Saxon, Birmingham

PrePAID LEGAL SERVICES COMMITTEE

Chair:
Robert E. Sasser, Mornigomery ...

Vice-chair:
Alice ). Hancock, Madison ....evvveiesssinns

Board of Bar Commissioners Liaison:

SRe—. % . B

s A0 L-TO20

John E. Chason, Bay Minette ......owiwmemmemsesnennenn 937-2191
Young Lawyers' Representative:
Thomas J. Methvin, Mortgomery........cocovoenseenininnnn . 269-2343
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Staff Liaisons:
Keith B, Norman, Monigomery ... o9-1515
Milton Moss, Monlgomery ... meanmmesseeeesen s 209-1515

Members:
Jeffery A. Foshee, Montgomery
Glen M. Connor, Birmingharm
Edward B. Rayvmon, Tuskegee
William Kenneth Rogers, Ir., Birmingham
Darlett Lucy, Mobile
Y.I. Lott, Jr., Mobile
Leo E. Costello, Birmingham
William J. Brower, Birmingham
William D. Nichols, Birmingham
Donald M. Phillips, Lanett
William S. Halsey, Jr., Anniston
Lowell A. Womack, Birmingham
Beverlye Brady, Aubum
James A. Philips, Mobile
James A. Tucker, Jr., Jackson
Robert H. Allen, Mobile
Michael Simonetti, Birmingham

PROFESSIONAL ECconoMICS AND TECHNOLOGY

COMMITTEE

Chair:

Romaine 5. Scott, 111, Birmingham ... 28-8141

Vice-chair:
LaVeeda Morgan Battle, Birmingham .oevvencssnns
Young Lawyers’ Representative:

Duane Wilson, Tuscalonsa ... ieresssssessessssssens

Staff Liaison:
Keith B, Norman, Mormlgomery ... mesissmesns

Members:
Philip C. Davis, Monigomery
G. Porter Brock, Jr., Mobile
Patricia Cobb Stewart, Scoftsboro
John R. Galvin, Birmingham
Robert L, Barnett, Birmingham
Salem Resha, Jr., Birmingham
Gregory A, Kennemer, Birmingham
Stan Field, Trussville
Dan J. Willingham, Cullman
Robert D. McWhorter, Jr., Gadsden
Henry B. Hardegree, Monigomery
Charles H. Booth, Birmingham
Samuel Fisher, Birmingham
John Richard Carrigan, Birmingham
Scott A. Abney, Birmingham
Thomas B. Prickett, 11, Oneonta
William B. Woodward, Jr., Huntseille
Lum Duke Searcy, Opelika
Richard H. Cater, Anniston
Michael C. Quillen, Birmingham
Randall M. Woodrow, Anniston
G. Daniel Reeves, Shelby

254-3216

349-4300

269-1515
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Task FORCE ON THE QuALITY OF LIFE

Chair:
James Jerry Wood, Monfgomery ......ocovcmrisnsresinrenn =006

Vice-chair:

William Gantt , Birmingham ... 20 1-1193

Board of Bar Commissioners Liaison:

Cathy Wright, BirmingRam ... 204-1000
Young Lawyers' Representative:

Stephen R. Copeland, Mobile. ......ccveimmsmnomine 432-6751
Staff Liaison:

Keith B. Norman, Monlgomerty ... evssmsmsss s 269-1515
Members:

Percy Badham, Birmingham

James L. Birchall, Birmingham
Robert C. Tanner, Tuscaloosa

Lynn W. Jinks, 111, Union Springs
Frank W, Riggs, Montgomery

Jim Sears, Tuscalposa

Kendall W. Maddox, Birmingham
G. William Davenport, Birmingham
James E. Vann, Birmingham

Linda 5. Perry, Mobile

Robert T. Cox, Anniston

Shelbonnie Coleman-Hall, Mobile
William G. Nolan, Birmingham
William Ashley Howell, 111, Birmingham
Sheree Martin, Florence

Gary Charles Smith, Birmingham

Task FORCE ON SPECIALIZATION

Chair:

Will Lawrence, Talladega.....uoeneveiisvscscicnnrernncnn 362-0081
Vice-chair:

William K. Bell, HunfSoille .o ireeressrsnesersnsnsssnnen e 33 3-24 10
Board of Bar Commissioners Liaison:

A, J. Coleman, Decattr .o emessssmsssssssssssssseene e 3 33 -0824
Young Lawyers' Representative:

Howard Neiswender, Tuscaloosad. ... 349-4300
Staff Liaisons:

Keith B. Norman, Mom{igomery ... mssesseene 9= 1515
Robert W. Norris, Morigomery ... weemsmeeenscssenne209-1515
Tony McLain, MorGomeryl .. 2 09=1515

Members:
William D. Coleman, Montgomery
Nick Gaede, Ir. Birmingham
Bill Johnson, Tuscumbia
Kathy Marine, Carrollton
Hugh Nash, Oneonfa
Sam Rumore, Birmingham
Sue Thompson, Tuscaloosa
Billy Carter, Monfgomery
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Billy Walton, Lafayette

Robert J. Veal, Birmingham
William A. Rathiff, Birmingham
Ralph Howard Yeilding, Béirmingham
Lucy C. Hicks, Sirmingham

Alice H. Martin, Florence

William Alexander Moseley, Mobile
Benny L. Roberts, Gadsden

Abram L. Philips, Jr., Mobile

John Percy Oliver, 11, Dadeville
Herndon Inge, 111, Mobile

Gregg B, Everett, Monfgomery

W. Davis Malone, 111, Dothan

SPECAL LiarsoN COMMITTEE FOR THE

BmMINnGHAM OFFICE OF THE IRS

Members:
Harold Kushner, Birmingham
Gilbert Dukes, I, Mobile

SeeciaL LiaisoN COMMITTEE FOR THE

SoutHEAST REGION

Members:
Gregory L. Leathbury, Jr., Mobile
1. Theodore Jackson, Montgomery
Thomas 1. Mahoney, Ir., Birmmgham

COMMITTEE ON SUBSTANCE ABUSE IN SOCIETY

Chair:
Patricia Shaner, Montgomery ...

Vice-chair:

Jim Rives, MOrlgomertl s mssssssssisssssisssnses

Board of Bar Commissioners Liaison;

Wayman G. Sherrer, Oneomia .......coeeennesssessssssins

Young Lawyers' Representative:

Arthur T, Powell, Mobile ..o iiisiviininins

Staff Liaison:

Keith B. Norman, Monlgomery ..o

Members:
Charles L. Denaburg, Birmingham
Clifford L. Callis, Jr., Cadsden
Stephen L. Sexton, Birmingham
Robert E. Lee, Montgomery
Edward M. George, Montgomery
Betsy Martin Harrison, Birmingham
Pamela Baschab, Bay Minette
John T. Harmon, Montgomery
Geary A. Gaston, Mobile
Dr. Charles L. Jones, Troy
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v 2d2-4116

..834-7680

..625-5555

LA433-8310

.269-1515

John C, Watkins, Ir., Tuscaloosa
Anita Lynn Young, Montgomery
David R. Proctor, Montgomery
Dr. Arthur C. Sweeney, Montgomery
John E. McCulley, Northport
Donald R. Hamlin, Pell City
Frances R. Niccolai, Mabile

Jo Alison Tavlor, Birmingham
John E. Ott, Birmingham
Michael L. Hall, Birmingham
Jeffrey H. Roberts, Cullman

SurreME Court LiaisoN COMMITTEE

Chair:

William D. Scruggs, Jr., Fort Payne.............

Staff Liaison:

Reginald T. Hamner, Montgomery......cee....

Members:
John A, Owens, Tuscaloosa
Phillip E. Adams, Jr., Opelika

UnauTHORIZED PRACTICE OF Law

whiasasianio SO 3E

—1 i ) LY

Chair:

David B. Cauthien, Decaitir.....c.cmmsmsssissisnsasssssns 3931691
Vice-chair:

L. Bruce Ables, Huntsville ........c.creveecrininrsesssnsnns 333-3 740
Board of Bar Commissioners Liaison:

Lynn Robertson Jackson, Clagton ..., 113-3508
Young Lawyers' Representative:

Williarm 0. Walton, 11, Opelika .......ccocinccniencers T45-6466
Staff Liaisons:

Robert W. Norris, Mortgomery ... 269-1515
Milton Moss, Mongomeryy.......o..ccumeeesmerensssssene. 209-1515
Vicki Glassroth, Montgomery....comrnenssnnnnn 269-1515
Members:

Thomas A, Smith, Cullman
Marlin V. MacLaughlin, Jr., Jasper
Howard Belser, Decatur

Brently A. Tyra, Birmingham
Betty C, Love, Talladega

Harwell Davis, [, Hixson, TN
Rufus E. Elliott, IIl, Birmingham
Anthony C. Willoughby, Birmingham
Neva Conway, Greenville

Clark Fine, Montgomery

Edward Ear| Davis, Monigomery
Joel Collins, Phenix City

Daniel Benton, Fairhope

John E. Byrd, Dothan

Richard Alexander, Mobile

M. Dale Marsh, Enterprise

J. Huntley Johnson, Dothan
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1992-93 SECTIONS

ADMINISTRATIVE LAw

Section members are lawyers interested in administrative
proceedings at the federal and state level. Members include
government attorneys as well as private practitioners. The sec-
tion presents a program during the annual meeting of the
state bar and has been active in the implementation of the
Alabama Administrative Procedure Act. The section also spon-
sors the Eugene W. Carter Medallion, an award given annually
to a former public servant for excellence in balancing the
rights of individuals against the interests of government.

Chair:
Floyd Sherrod, FlIorernce s ssssssssses
Chair-elect

- TGT-2020

Olivia H. Jenkins, Monlgomeryf.....couciimmmsisimnd | 1= 1500
Vice-chair:

Charles Durham, MonlGomeryy .....coceessmsmssenenen 2 1 1-27 100
Secretary:

Merceria Ludgood, Morfgomery ... 2641471
Treasurer:

M. Frank Caskey, MOREGOMIETY vvvveesiresrerssssesmssessnssees 242-7567
Executive Committee:

Alvin T. Prestwood, Monfgomery ... 2046401
Al L, Vreeland, TUuSCalosa ...imivmsmsssissivssesssasseseere 33~ 3440
Margaret Childers, Monfgomery ... snsiionn. 242-7300

BANKRUPTCY AND COMMERCIAL LAw

The primary purpose of the Bankruptcy and Commercial Law
Section is to facilitate communication among its members
concerning bankruptcy and commercial law matters and legal
decisions, with a view toward promoting consistent application
of these laws in the various districts and circuits of Alabama.
The section has four standing committees: bankruptcy practice;
commercial practice; CLE/annual meeting; and communica-
tions/mewsletter. Additional committees are appointed on an ad
hoc basis. The section sponsors CLE programs and a law school
writing competition, and also is involved in promoting legisla-
tion needed in the commercial law practice.

Chair:

Robert B. Rubin, Birmingham ... 201-3000
Vice-chair:

Richard H. Cater, Anrtislon ....vimmmimiie 3 180915
Secretary:

Robert P, Reynolds, THScaloosd ..o eesinessinsnnnens 34 3-6789
Treasurer:

M. Donald Davis, Jr., MOBEE ..o b 34-0109

BUsINESS ToRTS AND ANTITRUST LAw

This section is concerned with business litigation, including
antitrust, trade regulation, interference with business rela-

THE ALABAMA LAWYER

tions, defamation of business, stockholder litigation, and
employment relations. An annual seminar is usually held dur-
ing the annual meeting of the state bar.

Chair:

Lee E. Bains, Jr., BirmingRam e cossnssssesssnsins 204-1000
Vice-chair:

Lee Zell, BirmingRam........ccviiviiimssiesn328-0480
Secretary/Treasurer:

Glen Waldrop, BirmingRan ......ovinsnssesssessenne 3810700
Newsletter editor:

Patricia Mandt, BirmingRam ... 02 1-8627

CommunicaTions Law

Attorneys who might be interested in joining this section
include those who have an interest in radio, television, cable,
newspaper, magazine/book publications, public utility or com-
mon carrier issues (including cellular telephone service) and
related subjects such as defamation, privacy and public access
law. Not only attorneys who represent businesses of this
nature, but also attorneys representing municipalities on these
issues would likely be interested in this section.

Chair:

E. Cutter Hughes, Hunfsuille ......c.ccovrerisssnresssssssnned 1 T-5152
Vice-chair:

Owen Blake, Birmingharm ......covsmmmmsssssissiissisnnnd 122 550
Secretary/Treasurer:

Mark Wilkerson, Montgomery .. 265-1500

CORPORATION, BANKING AND BUSINESS Law

This section is involved in projects of interest to every mem-
ber of the bar. The section works with the Alabama Law Insti-
tute, revising the corporate laws of Alabama, and publishes a
newsletter for section members.

Chair:

George Maynard, Birmingham........ooeeeenenserssnssessneens g 3= 1000
Vice-chair:

Neil C. Johnston, Mobile.....coeon e 43 2-55111
Secretary/Treasurer:

Curtis Jones, Birmingham ... 945-6509
Council Members:

B. Judson Hennington, U1, Huntstflle....oovirecenene T30-2521
Joseph W. Spransy, BirmimgRanm .....c..occvvievinniniin 208-7252
Walter R. Byars, Manfgomery .....oiinmaminnan.832-8800

The Criminal Law Section is comprised of bar members hav-
ing an interest in matters relating to the criminal justice sys-
tem of our state and federal courts. The area of criminal law
constantly is changing and provides many opportunities for
active discussion and input. Involvement in this section will
provide members with contacts throughout the state.
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Chair:

George Higginbotham, Bessemer ...........ocoieiivnnnnn. 425-3214
Chair-elect:

Ken Moore, Bessemier ... .o rsssssssssre 204 141
Secretary/Treasurer:

Rebecca Green, Russellville ....oviiiisvsincssssnnsissssrennnrd 1-0800
Board Members:

Flovd Liking, Opelika....ouoimimmmimsmssmismsssnoa 0-00 14
Bill Blanchard, Monlgomery ........cuimiisriisisinnsann 209-9691
Thomas E. Mitchell, Alberiville........cocveivsirenssnninssa. S 18-5002

ENVIRONMENTAL Law

Services and activities of the Environmental Law Section
are professional improvement in the field of environmental
law, analysis and reporting to members of developments in the
field, and communication with other lawyers practicing in the
environmental law area.

Chair:

Karen LaMoreaux Bryvan, Tuscaloosa ... 192-5543
Chair-elect:

Thomas L. Johnston, MoRtgomery ... 2711-7855
Vice-chair:

John P. Courtney, IIl, Mobile .......cccccmirevmesnsnncnsnsnn i -4481
Secretary:

Allen 5, Reeves, MobBile ........ccooveriivsmsrssssssasssssaresssssnb g @00 11

Treasurer:
0. James Goodwyn, Jr., Morlgomery ..., 242-3165
Immediate Past President:

Neil C. Johnston, Mobile........cccmivisnmmmicmmminsdos=0al 1
Newsletter editor:

Duane Wilson, Tuscaloosa ..o a4 9-4300
Program Committee Chair;

Neil C. Johnston, Mobile...........ocummreessmmmerisssss e s B=03 11
Legislative Committee Co-chairs:

Craig Kneisel, Mortgomery .......smnssssssaenn 282-1300
Olivia Jenkins, Morlgomery.....cuwwinmisssssarnnd 1= 1099
Membership Committee:

Blane H. Crutchfield, Mobile.........ccovninsiiisnmssnsnindde-5511

The Family Law Section of the Alabama State Bar was estab-
lished in 1984. It publishes a newsletter for the benefit of fam-
ily law practitioners. It also has a legislation subcommittee
whose function is to consider state and federal legislation in
the area of family law and the law of domestic relations and to
suggdest needed reforms. The section has a legal education
subsection which presents programs for the members.

Chair:

William R. Blanchard, Montgomery ... 209-8691
Vice-chair:

Amy Slayden, HumtSille . e esersessnsreresssssnsesssssees 33 3- T 1 T8
Treasurer:

John C. Calhoun, Jr., Birmingham ... a0 1-4300
Secretary/Newsletter editor:

Herndon Inge, 1L, MOBIe .....coooecirerrerssrernessismsnsnssensesnibd 2= 1444
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Immediate Past Chair:

Randall W. Nichols, BirmingRam ......ccevneiesnnenn . 330-9000
Executive Committee:

J. Michael Manasco, Monfgomery ..o 2 10-1300
William K. Bell, Hurtfspille........vicevreresesssississsssassnsnenedda=24 10
William W. Lawrence, Talladega.....c.oooeninnnnsinencnnnn362-0081
I, Timothy Smith, Birmmgham .....eeennn BT0-3363
J. Floyd Minor, Montgomery ........u e bo-6200

This section is open to members of the plaintiffs and defense
bar who are interested or involved in the ever-broadening inter-
face between law and health care, including but not limited to
various state and federal issues such as Medicare fraud and
abuse, payment problems, merger and acquisition of health care
entities, antitrust, fiscal management, peer review, provider
malpractice, individual rights, and supreme court actions.

Chair:

Lant Davis, Birminglam ... D2 19023
Vice-chair:

Joan Ragsdale, Birmingham......vimnenininsininisnsssnn 300-5242
Secretary/Treasurer:

Rick Harris, Mordgomery ..o 24 2-5052
Council Members:

Charles Durham, MonlGomeryy ... veeesseesssssmssseanaree 8§ 1=21 10

Gregg Everett, Morfgomery ..o misessmsmsssssssssins 60 3-8 137
Joe Campbell, Hunistille ..o 339-1100
Denna Bertucci Waddell, Mobile ......cvevevrcicneierennnn 6390188

LABOR AND EMPLOYMENT Law

This section includes lawyers from throughout the state
whose practice involves work in the areas of labor law, fair
employment law, emplovee benefits law and occupational safe-
tv and health law. In addition to providing a forum for the
exchange of information and ideas, the section sponsors an
annual two-day labor law seminar and, with the labor law sec-
tions of various other state bars, co-sponsors an annual multi-
state labor and employment law seminar.

Chair:

Joseph W. Spransy, Sirmtmgharm ... eimssinn 208-T252
Vice-chair:

Gregory B. Stein, Mobile .......cccvniinininininsssennnltda-2002
Secretary/Treasurer:

Jay D. St. Clair, Birmingham .......ccireiisismssnsisnsin D2 18344
Executive Committee:

John J. Coleman, II1, Birmingham ......coeevscsnnnnnn 251-8100
Paul D. Myrick, MOBile ... cevvivinessisnmsseremssismssesssenesrby o344 4
Leslie M. Proll, BirmingRamt .....cccomiviiessmmssssissssssnaa = 1100
David Smith, Birmingham ... 204-1000

Lmcarion

The Litigation Section seeks to (1) provide a forum where
all trial attorneys may meet and discuss common problems;
(2) provide an extensive educational program to improve the
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competency of the trial bar; and (3) improve the efficiency,
uniformity and economy of litigation and work to curb abuses
of the judicial process.

Chair:

Alva C. Caine, Birmiinghamm ... ssisssiisnss 328-5330
Vice-chair:

Richard Gill, Monlgomery ....ccessasssssssssssssssasaidi=1 180
Secretary/Treasurer:

John P. Scolt, Jr., BirmingRam........coimmsnnned 1-8100

O, GAS AND MINERAL Law

The OQil, Gas and Mineral Law Section was established in
1976 and consists of an oil and gas division and a hard miner-
als division. The primary purpose of the section is to keep its
members apprised of developments in the law, and this is
accamplished by co-sponsoring with ABICLE an annual semi-
nar on oil, gas and mineral law, as well as sponsoring a “mini-
seminar” at the section meeting during the annual meeting of
the state bar. Currently, the section is preparing a handbook
on oil, gas and mineral law in Alabama.

Chair:

James J. Sledge, TusCaloosa ......coveemriressersssssssssssssnsssd -4 0
Vice-chair, Oil and Gas:

Thomas W, Holley, TUSCaI008E .....ocvsrvrsserrasasrsssssrnransnd 8= 1577
Vice-chair, Hard Minerals:

Harold D, Rice, Ir., Birmingham ........oviisiinninnndB1-6105
Secrelary:

William E. Pritchard, 111, Mobife.........iciinininn 432-4481
Treasurer:

Duane A. Graham, Mobile.........ormmsssisessismissisen 320191

REAL PROPERTY, PROBATE AND TRUST Law

This section cooperates with and assists the Cumberland Insti-
tute for Continuing Legal Education in preparing and presenting
programs relating to real property, trust and probate matters for
members of the Alabama State Bar. The section, also in coopera-
tion with the Cumberland School of Law, publishes a periodic
newsletter reviewing recent court decisions dealing with real
praperty, trust and probate matters and reports other matters of
current interest relating to these topics, An annual seminar is
held in conjunction with the annual meeting of the state bar,

Chair:

Robert R, Sexton, BirmingRam...oeeemeess
Vice-chair:

Palmer Smith Lehman, Montgomery ........oveemesees 24 1-8000
Secretary/Treasurer:

Romaine S. Scott, I11, Birmingham .......coecnnisnnn328-8141

Taxanion

Membership in this section is primarily composed of tax
practitioners. The section gives special emphasis to Alabama
tax matters and has been involved in changing Alabama law
and assisting the Department of Revenue in writing tax regu-
lations. A program is held each vear during the annual meet-
ing of the state bar,

om—. 0 S
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Chair:

Thomas F. Garth, Mobile......cocmmisimsssssrsssmssnn i3 24481
Vice-chair:

Scott E. Ludwig, Humtspille ... svvieiansnsnnes . D1 7-5149
Secretary:

John H. Cooper, Birmingham ........c.cccevivisiicannns..930-5108
Treasurer:

). Reese Murray, 111, Birmingham.............occereremseeseenen 32 0-3386
Newsletter co-chairs:

Alex B. Leath, 111, Birmingham .......ccoviniseessssine 20 1-8100

Thomas J. Mahoney, Jr., BirmingRam ..o 021-8224

WorkgERs’ CoMPENSATION Law

The Workers' Compensation Law Section seeks to raise the
awareness and understanding of the bar community with
regard to workers' compensation legal matters.

Chair:

Charles F. Carr, BirmingRam......oveisrsssssssssssssesses
Vice-chair:

Wayne R. Wolfe, Humlstille .......oiviievisrsimssssmisissinsanas
Secretary/Treasurer:

Gary C. Pears, BirmiingRam ........cesssmmssssssssasisss
Past chair:

Steven W. Ford, Tuscaloosa ........ssismmsieisimanns
Newsletter chair:

John J. Coleman, I, Birmingham ....coommimmmns
Seminar chair:

~.328-8141

534-2205

254-7090

«.349-2000

o2 2B-3415

). Fred McDuff, Birmingham ... 389=0511
Council Members:

Stephen E. Brown, BirmingRam ......sessnen 2341023
Robert Wyeth Lee, Jr., BirmingRam .........sssisssennnd2d-1061
Randall B. James, Mordgomery ........cu e a-0300

YounGg LAWYERS' SECTION

The Young Lawyers’ Section of the Alabama State Bar is
composed of all lawyers who are 36 years of age and under or
who have been admitted to the bar for three years or less. The
section conducts various seminars throughout the year for
lawyers and other professionals. It also sponsors service pro-
jects designed to aid the public in their understanding of the
law and assist in solving legal problems. There are no dues
since persons who are members of the Alabama State Bar and
fulfill the age or admission requirements automatically are
members.

President:

Sidney W. Jackson, LI, MoBile ........ccconveerermsrsnssaseece-333-3131
President-elect:

A, Lester Hayes, III, Montgomery .......evmverercensrninn2063-6621
Secretary:

Herbert Harold West, Jr., Birmingham ........cc.cuoee.202-8800
Treasurer:

Barry A. Ragsdale, Birmingham ......oevvsmeninsssennnn 930-5283
Immediate Past President:

Keith B. Norman, Morigomeryl ... 209=-1515
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The following programs have been approved by the Alabama Mandatory Continuing Legal Education Commission for CLE
credit. For information regarding other available approved programs, contact Diane Weldon, administrative assistant for pro-
grams, at (205) 269-1515, and a complete CLE calendar will be mailed to you.

24 Thursday
SEPTEMBER MOTIONS PRACTICE (video replay)
Sheffield, Ramada Inn

17 Thursday Alabama Bar Institute for CLE
KEY ISSUES IN WETLANDS Credits: 6.0
REGULATION IN ALABAMA (800) 627-6514
Montgomery
National Business [nstitute, Inc. MOTIONS PRACTICE (video replay)
Credits: 6.0  Cost: $128 Dothan, Ramada Inn
(715) 835-7909 Alabama Bar Institute for CLE
Credits: 6.0
17-18 (800) 627-6514
THE ADA & ITS EFFECT ON
WORKERS' COMPENSATION ADVANCED REAL ESTATE LAW
Birmingham, Wynfrey Hotel IN ALABAMA
Alabama Committee on Workers' Huntsville
Compensation Mational Business Institute, Inc.
Credits: 6.3  Cost: $75 Credits: 6.0
{205) 521-8304 (715) 835-7909
18 Friday 25 Friday
MOTIONS PRACTICE SMALL ESTATES: PLANNING &
Birmingham, Civic Center ADMINISTERING
Alabama Bar Institute for CLE Birmingham, Civic Center
Credits: 6.0 Alabama Bar Institute for CLE
(800) 627-6514 Credits: 6.0
(800) 627-6514
BASIC ISSUES IN CONSUMER
BANKRUPTCY KEY ISSUES IN ADVISING ELDERLY
Birmingham, Wynfrey Hotel CLIENTS
Cumberland Institute for CLE Birmingham, Wynirey Hotel
Credits: 6.0 Cumberland Institute for CLE
(800) 888-T454 Credits: 6.0
(800) 888-7454
BASIC ISSUES IN BUSINESS
BANKRUPTCY 29 Tuesday
Birmingham, Wynfrey Hotel IMPACT OF THE CIVIL RIGHTS ACT
Cumberland Institute for CLE OF 1991
Credits: 6.0 Maobhile
{800} 888-7454 National Business Institute, Inc.
Credits: 6.0
23 Wednesday (715) 835-7909
ADVANCED REAL ESTATE LAW IN
ALABAMA 30 Wednesday
Birmingham IMPACT OF THE CIVIL RIGHTS ACT
National Business Institute, Inc. OF 1991
Credits: 6.0 Montgomery
(715} 835-7909 National Business Institute, Inc.
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Credits: 6.0
(715) 835-7909

2 Friday

COLLECTIONS

Birmingham, Harbert Center
Alabama Bar Institute for CLE
Credits: 6.0

{(800) 627-6514

COMPLYING WITH THE AMERICANS
WITH DISABILITIES ACT

Birmingham, Wynfrey Hotel

Cumberland Institute for CLE

Credits: 3.0

(800) BBB-7454

8 Thursday

REAL ESTATE

Montgomery, Madison Hotel
Alabama Bar Institute for CLE
Credits: 6.0

(800) 627-6514

9 Friday

REAL ESTATE

Birmingham, Civic Center
Alabama Bar Institute for CLE
Credits: 6.0

(800) 627-6514

HOW TO TRY AUTOMOBILE TORTS
LITIGATION

Birmingham, Wynfrey Hotel

Cumberland Institute for CLE

Credits: 6.0

(BO0) B88-7454

14 Wednesday

BASIC BANKRUPTCY IN ALABAMA
Birmingham

National Business Institute, Inc.
Credits: 6.0

(715) 835-7909
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15 Thursday
BASIC BANKRUPTCY IN ALABAMA
Huntsville
National Business Institute, Inc.
Credits: 6.0
(715) 835-7909

16 Friday
THE BASICS OF PRACTICE IN
PROBATE COURT
Mobile, Admiral Semmes
Cumberland Institute for CLE
Credits: 6.0
(B00) B88-T454

22 Thursday
TORTS
Maobile, Ramada Inn
Alabama Bar Institute for CLE
Credits: 6.0
(800) 627-6514

23 Friday
TORTS
Montgomery, Civic Center
Alabama Bar Institute for CLE
Credits: 6.0
(800) 627-6514

WORKING SMARTER NOT HARDER

Birmingham, Carraway Convention
Center

Alabama Bar Institute for CLE

Credits: 3.3

(800) 627-6514

DEVELOPMENTS IN CIVIL PROCE-
DURE: STATE AND FEDERAL

Birmingham, Hoover Complex

Cumberland Institute for CLE

Credits: 6.0

(800) 888-7454

27 Tuesday
OSHA COMPLIANCE UPDATE
IN ALABAMA
Birmingham
National Business Institute, Inc.
Credits: 6.0
(715) 835-7909

28 Wednesday
CSHA COMPLIANCE UPDATE
IN ALABAMA
Huntsville
National Business Institute for CLE
Credits: 6.0
(715) 835-7909
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29 Thursday

TORTS

Huntsville, Civic Center
Alabama Bar Institute for CLE
Credits: 6.0

(B0O0) 627-6514

30 Friday

TORTS

Birmingham, Civic Center
Alabama Bar Institute for CLE
Credits: 6.0

(B00) 627-6514

REPRESENTING SMALL BUSINESSES
IN ALABAMA

Birmingham, Wynfrey Hotel

Cumberland Institute for CLE

Credits: 6.0

{800) BEE-7454

6 Friday

CRIMINAL

Birmingham, Civic Center
Alabama Bar Institute for CLE
Credits: 6.0

(800) 627-6514

BUSINESS TORTS & ANTITRUST
Birmingham, Tutwiler Hotel
Cumberland Institute for CLE
Credits: 6.0

(800) BE8-T454

12 Thursday

DAMAGES
Birmingham, Civic Center

Alabama Bar Institute for CLE
Credits: 6.0
(800) 627-6514

BASICS OF BANKRUPTCY
Birmingham, Civic Center
Alabama Bar Institute for CLE
Credits: 6.0

(800) 627-6514

FRAUD LITIGATION IN ALABAMA
Mobile

MNational Business Institute, Inc.
Credits: 6.0

(715) B35-7909

13 Friday
DAMAGES
Montgomery, Civic Center
Alabama Bar Institute for CLE
Credits: 6.0
(BOD) 62T-6514

BANKRUPTCY

Birmingham, Civic Center
Alabama Bar Institute for CLE
Credits: 6.0

(BOD) 627-6514

WRITING FOR LAWYERS
Birmingham, Hoover Complex
Cumberland Institute for CLE
Credits: 6.0

(800) BRB-7454

FRAUD LITIGATION IN ALABAMA
Montgomery

National Business Institute, Inc.
Credits: 6.0

(715) B35-7908

Mandatory Continuing Legal Education
Commission 1992-93

Lynn Robertson Jackson, chair,
Clayton, Alabama

J. Mason Davis, Birmingham
George W. Royer, Jr., Huntsville
Samuel A: Rumere, Jr., Birmingham
John A, Russell, I, Aliceville
Conrad M. Fowler, Jr., Celumbiana
Caine O'Rear, |Il, Mobile

Danial T, Warnes, Guntersville
James E, Williams, Montgomery

MCLE Commission staff

Keith B. Morman, director of programs
Alabama State Bar

Montgomery

(205) 269-1515

(800) 354-6154

Diane Weldon, administrative

assistant for programs
Alabama State Bar
Mentgomery
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Commercial Litigation in the
United States Supreme Court

Introduction

By this article | hope to furnish some-
thing of a Cook's tour of commercial
claims against the federal government,
Litigation against the government can
generate some of the most stimulating
and challenging litigation in the federal
courts. The issues are often complex and
frequently have far-reaching impact,
The subject is sufficiently broad and
fraught with controversies that the pre-
sentation has to be in outline form, with
highlights on some of the hazards and
recurring themes.

At a trial level, commercial claims
against the federal government are scat-
tered across five fora — the United
States Claims Court, the district courts,
the various boards of contract appeals,
the Tax Court, and the Court of Inter-
national Trade. My focus will be the
United States Claims Court, however.
That is partly because it is what | know
most about, and partly because virtually
all commercial claims against the feder-
al government either take place in the
Claims Court or could be litigated in
some form in the Claims Court.!

The discussion begins with the prin-
ciple of sovereign immunity, The bal-
ance will set out the sources and the
limits of Claims Court jurisdiction over
various subject matters, and explain
parallel or similar litigation in other
jurisdictions. The article will conclude
with a brief discussion of some pecu-
liarities and commeon pitfalls,

I. OVERVIEW: WHAT IS A
COMMERCIAL CLAIM?

There are several fracture points
dividing litigation against the govern-
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by ERIC G. BRUGGINK

ment into natural cleavage planes. It
can be approached by subject matter, by
forum, by statutes, by type of relief
sought, or even by underlying themes.
The trouble with striking all these
planes is that they intersect, and the

It is as much the
duty of Government
to render prompt
Justice against itsellf,
in favor of citizens,
as it is to administer
the same between
private individuals.

Abraham Lincoln

result tends to look like a pile of rubble.

The simplest way to get into the sub-
ject is to describe what I mean by a
commercial claim. That, in turn, is done
most quickly, if perhaps superficially, by
listing the tvpes of cases our court can
and cannot hear. About forty percent of
the Claims Court docket? consists of
contract cases. The vast majority of that
contract jurisdiction is limited to claims
for money that is presently due, i.e., not
for declaratory relief. A small fraction of

contract claims are for pre-contract
award injunctive relief, for example, to
have a bidder reinstated into competi-
tion for a contract award,

About 25 percent of the cases are tax
refund claims. In addition there are a
small number of declaratory judgment
actions brought by organizations claim-
ing to be tax exempt under LLR.C. §
501(c)(3).

The court also hears certain tvpes of
civilian and military pay claims. The
simplest example of a civilian pay claim?
would be one brought under the Fair
Labor Standards Act against a federal
agency employer, typically for a group of
workers seeking overtime wages. Mili-
tary cases typically involve claims that a
serviceman was illegally separated or
denied disability retirement.

Another part of the court's jurisdic-
tion, and perhaps one of the most
important ones in terms of impact or
dollars, if not in terms of numbers of
cases, is takings claims under the Unit-
ed States Constitution. This is particu-
larly true in view of the increasing
number of claims made for regulatory
takings, ar “inverse condemnations.”
The balance of the courl’s cases are pri-
marily made up of Indian claims,
claims of patent infringement by the
government, and claims under a statu-
tory entitlement scheme, such as a
grant-in-aid or agricultural subsidy
program.

What [ mean to exclude from the defi-
nition of commercial suits are tort
claims, declaratory or injunctive relief
sought under the Administrative Proce-
dures Act, Social Security Act claims,
most claims by civilian employees, and
other suits of similar character.

THE ALABAMA LAWYER



Although such cases can have direct or
indirect monetary fallout, most people
would not consider them commercial
claims, and they cannot be brought in
the Claims Court. They have historical-
ly been within the jurisdiction of the
district courts, or more recently, in the
case of personnel claims, of the Merit
Systems Protection Board.

Il. THE ESSENTIAL INQUIRY:
HAS SOVEREIGN IMMUNITY
BEEEN WAIVED?

The beginning and ending point of
any discussion about commercial
claims against the federal government
has to be sovereign immunity. As a
principle it may be under assault and
out of vogue in various quarters, but it
nonetheless forms the backdrop for all
suits in the Claims Court. Despite the
overwhelming impact of the adminis-
trative state, and the fact that the gov-
ernment is constantly involved in law-
suits, all the basic underpinnings of
sovereign immunity still exist, particu-
larly when it comes to recovering
money damages. Even though the prin-
ciple is arguably pre-constitutional, it
clearly has its plainest manifestation in
Article I § 9, clause 7 of the Constitu-
tion: “No Money shall be drawn from

Eric Bruggink

Judge Bruggink
was nominated by
President Reagan
and confirmed as a
judge of the United
States Claims Court
on April 15, 1986
He is a cum lauda
graduate of Auburn
University, raceiving
his bachelor's degree
in 1971, and master's
degree in 1972. Judge Bruggink received his
J.D. in 1975 from University of Alabama
School of Law, wheara he was note and com-
ments editar of the Law Review

He was appointed director, Office of
Appeals Counsel of the U.5. Merit Systems
Protection Board, in November 1982, and
served there until his appointment at the
Claims Court. He served as law clesk to Chief
Judge Frank McFadden of the Northern Dis-
rict of Alabama, and then was an associate
at the Dothan firm of Hardwick, Hause & Seg-
rest. From 1977-79, he was assisiant director
of the Alabama Law Institute, and from 1979-
82 was an asseciate with the Montgomery
firm of Steiner, Crum & Baker

Born in Kalidjati, Indonesia of Dutch par-
ents, he became a naturalized citizen of the
United States in 1960
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the Treasury, but in Consequence of
Appropriations made by Law.”

There are at least three — for lack of a
better word — “elements” of a waiver of
sovereign immunity that have to be con-
sidered. Arguably only the last
element — creation of a forum for hear-
ing a certain type of claim against the
government — truly constitutes a waiv-
er of sovereign immunity. The Supreme
Court has taught, however, that the pri-
mary jurisdictional statute applicable to
the Claims Court, the Tucker Act, 28
U.5.C. § 1491(a)(1) (1988), discussed
below, creates no substantive right to
relief. Having a forum with no substan-
tive right is small consolation, so [ prefer
to think of these three elements as nec-
essary to “perfect” a waiver of immunity.

The first element is best illustrated
by a 1990 decision of the Supreme
Court, Office of Personnel Manage-
ment p. Richmond, 496 U.5. 414
(1990), Richmond was a federal annui-
tant. He was concerned about the
amount of outside income he could
earn before jeopardizing his annuity,
He called his former agency and spoke
with a personnel specialist, who gave
him a figure. Richmond, in reliance on
the specialist's representation, earned
up to that amount. It turned out, how-
ever, that the statement was wrong. He
had exceeded the statutory limit and
his annuity was reduced. Richmond
sued for the withheld amount, pointing
to a classic case of estoppel. Result?
The Supreme Court held that he could
not recover. A federal emplovee, even
one acting within the scope of her
employment, cannot waive the govern-
ment's right to insist on compliance
with the statute. Why? Because
Congress only waived sovereign immu-
nity to the extent set out in the statute.
To go beyond that would mean that a
single government employee, and not
Congress, had access to the Treasury.
One step, therefore, in circumventing
sovereign immunity is that your client
must be linked to an appropriation of
funds. In other words, Congress has to
have intended that your client, under
the particular circumstances, falls into
a class of persons or entities that could
det money out of the Treasury.

The second element has to do with
authority of the government emplovee
with whom your client deals. In the

Richmond example, the personnel offi-
cer had authority to act. The advice was
just wrong. Suppose the following.
Congress has appropriated monies that
the Air Force may use to build new run-
ways. Your client gets the contract. In
the midst of performance, one of the
government engineers, who acts like he
knows what he's doing, tells the con-
tractor to use a higher quality of con-
crete. Unknown to the contractor, the
engineer has not been instructed by the
Contracting Officer to make such a
change. The engineer has no indepen-
dent authority to act. The Contracting
Officer, who has been delegated authori-
ty to make amendments to the contract,
is unaware of the instructions. Your
client's request for extra compensation
would probably be turned down, unless
the Contracting Officer ratified the
instructions. The reason is that there is
no such thing as apparent authority
when you deal with the government.
The client assumes the risk of making
certain that the person it deals with has
actual authority to obligate the govern-
ment. In other words, only someone
within the chain of delegated authority
from Congress through the Executive
branch can obligate federal funds.

The third element of waiver is for
Congress to create a forum for suits.
For decades after the country’s found-
ing, there was no general waiver of
sovereign immunity. For example, if
someone had a contract with the gov-
ernment on which he was not paid the
full amount, the only recourse was to
get a private bill through Congress.
That circumstance has changed dra-
matically. The district courts, the
Claims Court, the Tax Court, and vari-
ous boards and administrative agencies
have been given jurisdiction to hear
suits against the government. These
delegations will be examined below in
the context of the various types of
claims against the government.

The point is, when suing the govern-
ment, a litigator has to address all three
concerns: 1) Is there some legislation
{or a constitutional provision) that
links mf client to an appropriation of
funds?* 2) Were the government
actions on which the litigator is relying
taken by persons authorized to act? 3)
Is there a forum that has been autho-
rized to hear claims of thistype?
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These concerns are not trivial,
Although many of the paths through
the Claims Court are well-worn, they
are narrow. Small deviations can lead to
unexpected and costly results. To use an
analogy from the ring toss booth at the
carnival: You don't get credit for lean-
ers, Similarly, in the Claims Court (and
the same point is true for other juris-
dictions that handle money claims), you
have to precisely ring the bottle. Any-
thing else drops into that black abyss
called sovereign immunity, With that
long introduction, | want to focus on
the types of cases the Claims Court han-
dles.

Iil. JURISDICTION OF THE
CLAIMS COURT; CONTRAST
WITH OTHER FORA

The Court of Claims, our predecessor
court, was established in 18555 Its ini-
tial role was to issue advisory opinions
to Congress about disposition of what
were, effectively, equitable claims
against the government. It eventually
was made a real court, whose decisions
did not have to be approved by

Congress. It had both appellate and trial
functions, Those functions were split in
1982, with passage of the Federal Courts
Improvement Act.® The old Court of
Claims ceased to exist’, and two new
courts were formed: the United States
Court of Appeals for the Federal Circuit
and the United States Claims Court.

The Federal Circuit is an Article 111
appellate court. It has exclusive juris-
diction to hear appeals from the Claims
Court, the Merit Systems Protection
Board, the Court of Veterans Appeals,
the Court of International Trade, and
the various boards of contract appeals.8
It is also the only circuit court that
hears appeals from all the district
courts in cases involving patents or
cases arising under the Little Tucker
Act, to be discussed below.,

The Claims Court is an Article | trial
court. Its jurisdiction is geographically
broad (nationwide), but substantively
narrow. Fundamentally, it hears com-
mercial money claims against the feder-
al government. All filings are done in
Washington, D.C., but trials are held
anywhere in the country. For court-
room activities short of trial, out-of-

For more than seventy years Levy's
Fine Jewelry has served the southeast as
a purchaser and broker of estate jewelry.

We provide evaluation, appraisal and
liquidation of fine jewelry assets.
Please call our estate jewelry specialist
Charles L. Denaburg and Jared Nadler

for a confidential consultation.

205-251-3381

/
Aa " FINE JEWELRY, INC.

2116 2nd Ave. North * Birmingham, Alabama
Dedicated to the Service Standards of our Family Since 1922
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town counsel are normally allowed to
appear by telephone, There is no right
to a jury. In the absence of a specialized
statute, the limitations period applica-
ble to actions brought in the Claims
Court is six vears.? The court has its
own set of procedural rules; but they
are largely patterned after the Federal
Rules of Civil Procedure. The Federal
Rules of Evidence are applied. The court
has 16 active judges, who are appointed
by the President, with the advice and
consent of the Senate.!? The judges sit
separately, and their decisions are not
binding on each other.

The United States is always the named
defendant in the Claims Court. It is rep-
resented by the Department of Justice.
Although the government cannot initi-
ate claims in the Claims Court, as a
defense, it can assert any set-off or coun-
terclaim it has.!! Claims Court rules
permit third-party practice, although no
recovery can be directly obtained against
a third-party defendant. Instead, if an
entity has been properly joined as a
third-party, the results of the Claims
Court litigation may be asserted against
it elsewhere. This does not run afoul of
the seventh amendment. Maryland
Casualty Co. v. United States, 135 Ct. Cl.
428, 141 F. Supp. 900 (1956).

The single most important piece of
jurisdictional legislation with respect to
the Claims Court is the Tucker Act, It is
found at 28 U.S.C. § 1491(a)(1). This
statute was passed in basically its pre-
sent form in 1887. It gives the Claims
Court trial jurisdiction over three class-
es of claims: express or implied-in-fact
contracts; 13 claims based on the fifth
amendment to the Constitution: and
claims founded upon any act of
Congress or regulation of an executive
department that can fairly be construed
to mandate the payment of money.
What these types of cases have in com-
mon is that the government has in
effect made a promise to pay money to
someone, By judicial gloss, it is clear
that the money at issue has to be due. In
other words, the court does not, at least
under the Tucker Act, have authority to
award declaratory relief.14 There is a
comparable provision, called the Little
Tucker Act, that gives the district courts
jurisdiction over identical types of cases,
s long as the amount in controversy is
not more than $10,000.15 The Tucker
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Act specifically excludes jurisdiction
over tort claims.

It is worth emphasizing that the
Supreme Court has held that the Tuck-
er Act does not create a substantive
right to collect money damages from
the government.!® Those substantive
rights have to be elsewhere found in
contracts, the Constitution, statutes, or
executive regulations.

There are other jurisdictional statutes
relating to commercial claims. For sake
of brevity, they will be considered in the
larger context created by the more per-
vasive Tucker Act.

A. Contract claims

Virtually all contract litigation
against the federal government is now
governed by the Contract Disputes Act
of 1978, 41 U.S.C. §§ 601-613 (1988)
(“CDA"). The CDA has revolutionized
how most contract actions against the
government are litigated. The act sets
up a compulsory administrative dispute
resolution process for most types of
contracts. It creates the role of a Con-
tracting Officer ("CQ"). The contractor
must get its operating instructions
through the CO, and all claims must be
submitted to the CO. Although the
administrative process is compulsory,
final decisions on administrative claims
are not, however, entitled to a pre-
sumption of correctness if they are
appealed.1?

Appeals of a final decision can go to
gither the Claims Court or to one of the
numerous agency boards of contract
appeals. The limitations period is differ-
ent, however. The contractor has 90
days from a final decision to appeal to a
board,1® or one year to go to the Claims
Court. It cannot do both.20 The district
courts have no jurisdiction under the
CDA. The balance of what | will say
about the CDA is set out in Part IV, deal-
ing with some common pitfalls. With
respect to the CDA, there are many.

Those contract cases that are still
brought directly under the Tucker Act,
as opposed to the CDA, typically involve
implied-in-fact contracts, 22 or contracts
largely controlled by regulations, such
as price-support or grant-in-aid pro-
grams, 23 contracts in which the govern-
menl is selling, rather than buying,
goods or services,2 or other unique cir-
cumstances.*? Tucker Act contract

THE ALABAMA LAWYER

claims are subject to the general six-
year limitations period.

Historically, the Claims Court has not
had jurisdiction to grant injunctive or
declaratory relief in the absence of a
particular legislative grant. The claim,
in other words, must be for money
presently due. This limitation has also
been applied in the context of Claims
Court CDA claims. Thus, if a contractor
has been default terminated by the gov-
ernment, it cannot challenge that
action unless it has “monetized” the
controversy either by submitting a
claim to the CO for termination dam-
ages, or by appealing a final decision on
a government demand for return of
monies.28 In this respect, the boards of
contract appeal have broader jurisdic-
tion. The Federal Circuit has held that
the boards may hear “naked” appeals of
a default termination.27

Pre-contract award injunctive
relief

There is one area in which the Claims
Court, as well as other fora, has been
given purely injunctive powers in deal-
ing with contract disputes. The Federal
Courts Improvement Act gave the
Claims Court authority to grant pre-
contract award injunctive relief to a
bidder, if the complaint is filed before
the contract is awarded. 28 U.S.C. §
1491(a}(3). There are comparable pro-
cedures available before the General
Services Board of Contract Appeals
{"GSBCA"), and the General Accounting
Office (*GAO"). The GSBCA handles
claims involving solicitations for pur-
chase of automatic data processing
equipment, 40 U.5.C. § 759 (1988), The
GAO (Comptroller General) can hear all
other pre-award claims. 31 U.S.C. §
3552 (1988). Most bid protests go to
either of these two entities,

If the contract has already been
awarded, a suit for injunctive relief has
to be brought in district court.?8 So
long as the complaint is filed prior to
award, however, subsequent issuance of
the contract will not divest the Claims
Court of jurisdiction.?

The standard of review in bid disputes
is much narrower than it is with respect
to disputes arising out of performance
of awarded contracts. The issue is
whether the implied contract of “fair
and honest” consideration of the bid

was breached. This has been construed
in a way similar to the standard of
review applied by district courts under
the Administrative Procedures Act.30
The CO's decision is only reversed if it
is found to be arbitrary, capricious, an
abuse of discretion, without rational
basis, or violative of law or regulation in
a prejudicial fashion, 3!

B. Constitutional takings claims

The only constitutional provision that
has been construed as allowing a money
recovery under the Tucker Act32 is the
fifth amendment takings clause, which
obligates the government to pay for the
value of private property it takes for
public use. These cases, which are
referred Lo as “inverse condemnation”
proceedings, tend to fall into two types:
physical invasion or destruction cases,
and claims based on regulatory or leg-
islative takings. What they have in com-
mon is that some official action3 of the
United States government has deprived
the plaintiff of the possession, use or
value of property. They are thus distinct
from formal condemnation proceed-
ings, which are initiated by the govern-
ment itself and have to be brought in
the district courts, The issue in the lat-
ter proceeding is not whether the gov-
ernment has taken the property, but
only what it is worth. In an inverse con-
demnation suit, the plaintiff first has to
establish that the government action
constituted a taking, although valuation
can also become a major issue.

The types of cases adjudicated under
the takings clause can be illustrated by
listing some of the judgments entered
in the Claims Court within the last two
vears, The figure in parentheses is the
amount recovered: denial of dredge and
fill permit under Clean Water Act, Love-
ladies Harbor, Inc. v. United States, 21
Cl. Ct. 153 (1990) ($2,650,000); Florida
Rock Industries, Inc. v. United Stales,
21 CL. Ct. 161 (1990) ($1,029,000);
almond orchard destroyed by lowered
water table resulting from federal irri-
gation project, Clyde Baker, ef al. v.
[nited Stafes, No. 83-675C (Cl. Ct. Oct.
22, 1990) ($1,250,000); legislative des-
ignation of private lands as an “addi-
tion” to national park, Perch Assoc.,
Ltd. v. United States, No. 89CV-610 (CI.
Ct, Dec. 18, 1990) ($80,884,995); effect
of Surface Mining Control and Recla-
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mation Act’s? prohibition on surface
mining of property, Whitney Benefits,
fnec. v. United States, 926 F.2d 1169
(Fed. Cir. 1991) ($60,296,000); BHP-
Utah Int'l, Inc. v. United States, No.
86CV-565, (Cl. Ct. Dec. 20, 1990)
($7,500,000); failure to take all property
rights associated with condemnation of
land for White Sands Missile Range,
MeDonald v. United States, No. 84CV-
403 (CI. Ct. Mar. 21, 1991} ($650,000);
destruction of land by recurrent flood-
ing, caused by federal channelization
project, Turner v. United States, 23 Cl.
Ct. 447 (1991) ($224,920).

C. Tax claims

There are three tvpes of tax cases
heard in the Claims Court. In 1915, the
Supreme Court held that the Tucker
Act gives the Claims Court jurisdiction
over tax refund claims.33 A prerequisite
is a timely administrative refund claim,
L.R.C. § 7422(a), and full payment of the
disputed amount.?® By statute, district
courts are given similar jurisdiction.37
Full payment in advance is what distin-
guishes tax refund claims in either the
Claims Court or a district court from

deficiency cases brought in the Tax
Court. See LR.C. § 6213,

The secand type of tax case is one for
a declaratory judgment that an organi-
zation is tax exempt under section
501(c)(3) of the revenue code, The
Claims Court, the Tax Court, and the
District Court for the District of
Columbia share concurrent jurisdiction
to hear such cases.>® These are de novo
determinations, but they are based on
the record assembled before the Com-
missioner of the IRS.3? As to the rea-
sons stated in the Commissioner's deci-
sion, the plaintiff bears the burden of
proving them to be wrong. A’

A third type of tax case heard in the
Claims Court is one for review of
administrative adjustment requests by
partnerships.41 This jurisdiction is
shared with the Tax Court, and any
appropriate district court.

As to the strategy involved in practi-
tioners picking between the three fora
typically available in tax litigation, | can
only pass along the factors [ have heard
mentioned by attorneys. One obvious
consideration as between a deficiency
suit on the one hand (Tax Court) and a

refund claim on the other (district
court or Claims Court), is whether the
client wants to pay the deficiency up
front, and if successful, collect back
interest. Also, as in the district courts,
the range of discovery available in the
Claims Court is broader than that typi-
cally employed in the Tax Court.
Because appellate review of Tax Court
decisions and decisions of local district
courts is to the regional circuit court,
attorneys sometimes have the option of
picking a more favorable forum. They
may prefer the decisional law in the
Claims Court, with its appellate review
in the Federal Circuit, Whatever the
reasons, the number of refund claims in
the Claims Court is much smaller than
the number of deficiency suits in the
Tax Court, although the average size of
the claim in the Claims Court is many
times larger than in either of the other
two fora.

D. Statutory and regulatory claims

As to claims based on a statute or
executive regulation — the only limit is
a lawyer's imagination. Some easy
examples are the Fair Labor Standards
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Act, or other military*2 or civilian pay
statutes. %3 The test that is always
applied is whether the statute or regula-
tion, fairly construed, mandates the
payment of money.* The statute can
either affirmatively direct the payment
of money, as in the case of pay statutes,
or it can do so by implication, as when
the government has allegedly improper-
lv exacted the plaintiff's money under
color of a statute which the plaintiff
claims has been misapplied.*3 The lat-
ter is the real basis of the Claims
Court's tax refund jurisdiction 46

E. Congressional reference cases

Sometimes litigants have no legal
right to relief, but they may have a
strong equitable claim. For example,
the statute of limitations may have run
on an otherwise valid claim. If the
claimant can get Congress to pass a
picce of special legislation referring the
case Lo the Claims Court, those legal
defenses will not be a bar.47 Instead, the
court will look primarily at the equities
of the situation, and will make a recom-
mendation to Congress to either pay the
claim or not. Since this involves an
advisory opinion rather than a judg-
ment, this jurisdiction would otherwise
run afoul of the “case or controversy”
clause of Article I, if the Claims Court
were not an Article [ court. For the
same reason, there is no appellate
review of a Claims Court recommenda-
tion. Instead, the initial decision is
made by a single judge, and it is then
reviewed by a three-judge panel of
Claims Court judges. It is the only sub-
stantive occasion on which judges of
the court sit in panels, Perhaps this is
one reason the judges of the court are
so collegial.

F. Miscellaneous jurisdiction

The court hears claims that the feder-
al government (or one of its contrac-
tors) infrinded a private patent.
Although the theoretical basis of this
jurisdiction is the fifth amendment tak-
ings clause, there is now also a special
statute that gives the court jurisdiction
to hear such claims. 28 U.S.C. § 1498,
Indian claims for money proceed under
both specialized statutes and the Tucker
Act. Although small in numbers, both
patent and Indian claims tend to be
some of the most complex and time-
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consuming ones, Indian claims, for
example, sometimes involve millions of
acres of land, tens of thousands of docu-
ments, and accountings going back to
the nineteenth century.

In 1987, Congress enacted the
National Vaccine Injury Compensation
Program*® to compensate persons
injured by childhood vaccinations.
Those claims are tried by Special Mas-
ters and then appealed to the Claims
Court. There are other specialized juris-
dictional statutes, but they are infre-
quently invoked and not worthy of
space in a brief summary.

IV. COMMOM PITFALLS

It is hard to know which peculiarities
of suing the federal government to dis-
cuss. By way of general comment, let
me say that because of sovereign immu-
nity, jurisdiction is a constant issue.
Problems with the statute of limita-
tions, or lack of authority, or statutory
prerequisites to perfecting a claim are
frequently addressed, not as affirmative
defenses, i.e., waiveable, but as failures
of subject matter jurisdiction, It might
be more accurate to view these defenses
as implicating the authority of the court
to grant relief, but in any event, since
they are generally treated as undercut-
ting jurisdiction, they are sometimes
brought up on the court’s own initia-
tive, even on appeal 49

A, Issues under the Contract Dis-
putes Act

A number of problems arise in con-
nection with application of the Contract
Disputes Act. For example, the act
requires that claims of over $50,000
must be certified. 41 U.5.C. § 605(c){1).
Regulations™ have strictly limited who
can sign. In United States v. Grumman
Aerospace Corp., 927 F.2d 575, 579
(Fed. Cir.), cert. denied, 112 S. Ct. 330
(1991), the Federal Circuit upheld those
regulations, Suppose a case goes up on
appeal of an award to the contractor,
Can the Federal Circuit raise a problem
with certification on its own? Yes. Why?
Because Congress has only waived
sovereign immunitSy to the extent
expressed in the CDA.9!

The Federal Circuit recently held in
Daweo Construction, Inc, v. United
States, 930 F.2d 872, 877 (Fed, Cir,

1991), that a ¢laim does not arise in the
absence of a dispute. In other words, if
the parties are still negotiating, the
plaintiff cannot simply break off, treat
the last written response from the CO
as a final decision, and go to court.
Moreover, even if the CO has issued
what purports to be a final decision, if
in fact there is a defect in the claim, the
final decision is a nullity. W. M.
Sehlosser Co. v, United States, 705 F.2d
1336, 1338 (Fed. Cir, 1983). The court
has also been strict in enforcing the ele-
ments of what constitutes an adminis-
trative claim, See Mingus Constructors,
Ine. v, United States, 812 F.2d 1387
(Fed. Cir. 1987); Contract Cleaning
Maintenance, Inc. v. United States, 811
F.2d 586 (Fed. Cir. 1987). In sum, make
certain your client has carefully com-
plied with the procedural requirements
of the CDA.

B. Other contract peculiarities

Consider a related peculiarity of gov-
ernment contract law that sometimes
catches contractors by surprise. Sup-
pose the government agency neglects to
pul into the contract a clause that is
required by the applicable regulations.
Are the parties bound by that clause
even though it was omitted from the
contract? Yes, under the “Christian”
doctrine.52

Virtually all government contracts
now come with termination for conve-
nience clauses, which give the govern-
ment broad powers to terminate a con-
tract. There are some good faith limita-
tions on the government's right simply
to walk away from a contract, but, by
and large, it can, and it will be liable
only for incidental expenses.> If appli-
cable, the termination clause precludes
typical breach damages, such as lost
profits, for example. In addition, when
the government improperly terminates
for default, it is typically viewed as hav-
ing invoked the termination for conve-
nience clause. 3

Under the “Severin™ doctrine, a sub-
contractor may not sue on the general
contract in the Claims Court because it
is not in privity with the government, 53
Such claims may be prosecuted in the
name of the prime contractor, but only
if the prime has either paid the subcon-
tractor, or remains liable to it.56

As has alveady been mentioned, there

September 1992 / 339



is no such thing as apparent authority
in dealing with the federal government.
For the same reason, the government
cannot be estopped from challenging
the legality of its employees’ conduct.

C. Section 1500

One additional peculiarity is particu-
larly dangerous to the unwary, That 1s
28 U.5.C. § 1500, Section 1500 prevents
a litigant from suing in the Claims
Court if it has pending in another feder-
al court a suit or process with respect to
that same claim. This statute, adopted
in 1868, was a response to multiple
claims arising out of cotton seizures
during the Civil War. Owners were
suing in both the Court of Claims and
district courts. Although a number of
judicially-created exceptions had devel-
oped over the last 100 years, they were
all swept aside in April of this vear in a
case called UNR Industries, Inc. v. Unit-
ed States, No, 89-1638 (Fed. Cir. Apr,
23, 1992), which involved a series of

related ashestos indemnity claims. The
Federal Circuit held that section 1500
means precisely what it says. It bars a
Claims Court proceeding il there is a
claim pending in district court, on
whatever theory, if it arises from the
same operative facts.

The difficulty comes, of course, in the
coincidence of two phenomena: uncer-
tainty about whether the case should be
in district court or Claims Court, cou-
pled with a lapsing limitations period.
Sometimes it is difficult to determine
whether a claim sounds in tort or con-
tract, tort or taking, or taking or guiet
title. On other occasions, monetary
relief might only be available in the
Claims Court, whereas declaratory relief
could only be obtained, on the identical
facts, in a district court. Several of the
litigants in the UNR Industries litiga-
tion had their Claims Court cases dis-
missed, even though their tort suits in
district court had also been dismissed
for lack of jurisdiction. It would appear,

after UNR Industries. that a litigant may
have to choose whether to pursue
money relief in the Claims Court, or
declaratory relief in the district court,
even if both courts would otherwise
have jurisdiction.7

One ameliorative procedural device to
bear in mind is created by 28 U.S.C. §
1631 (1988). That section permits
transfers between the district courts
and Claims Court to cure jurisdictional
problems, assuming a filing in only one
forum, and proper jurisdiction in the
other.

V. CONCLUSION

This summary cannot substitute for
an indepth examination of a complex
jurisprudence that is occasionally
quixotic, The subject is not, however,
arcane. Although many practitioners
make it a specialty, with a knowledge of
a few basics, it 15 fully accessible to any
general litigator. ]
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Footnotes

A clear exception is ktigation in the Court
of Imemational Trade, which has exchu-
shv jurisdichon 10 hear contasts 10 he
deninl of prolests under section 515 or
516 of the Tarifl Act ol 1930, and over
Bclions 1o Meview decisions made under
tha Trade Act of 1974, the Tarift Actof
1980, and the Trade Agreaments Act of
1979, See 23U S C.§ 1587 (1988).

The "docket” for this purpose excludes
claims brought under the National Vac-
ine Injury pensation Program, See
infrap 21 Thousands of claims have
baen brought recently under that act. The
VACCING CASES arg, however, a temporany
phanomanaon, and including them would
conluse the statistics

Claima Courl [ursdiction over civilian pay
claims ks imited by the Chvil Service
Ratorm Act of 1878, Pub. L. No. 95-454,
82 Stan. 111, which created the Merit Sys-
temns Protection Board to hear appeals
from adverse parsonnel actions. Linited
States v. Fausto, 484 US. 433 (1988).
One consequence is that, absent some
specilic waiver, "government” entities
whose budgets coma from non-appropri-
ated lunds cannol be held liable for
breach of contract under the Tuckar Act.
See United States v. Hopkins, 427 U.S.
123,125 (1978). Congress specifically
armanded the Tuckar At in 190 to make
confracts with milary base exchanges
enlorceable agains! the Treasury. Pub. L.
Mo 91-350, B4 Stal, 440,
Anothar name change may be in the ofl-
ing. Pending legislation would make it the
Coun ol Federal Claims
Pub. L. No, 97-184, 96 Stat. 25 (Apr. 2.
1982), codiied at various places through-
out the Unitad States Code
Along with the Court ol Customs and
Patent Appeals.
28US.C. § 1295 (1988)
ZEUSC ¥ 2501 (1868) Most contract
achions are now brought under the Con-
tract Dssputes Act, discussed in the text

, which has a one year jimitalions
period. Sea41USC. § 609(a3)(3) (1968),

10. Appaintments ara for lifteen-year terms

1"

12

13,

15

Recent lenure prolection legislation gives
judges wha unsuccessiully seek reap-
pointmeant the option of cantinuing as
senior judges. The salary is that of a dis-
trict judge

Compare 28 US.C. § 1491(a){1) with
U.S.C. § 2508 (1988) Such counter-
claimg may have the affect of nullfying a
right to a jury trial. This was held to be
consigtent with the Constitution in McEl-
rath v. Unied States, 102 U.S. 426, 440
{1880)

Rules of the United States Claims Court
14(cX 1); see ASH Consiruciors, Inc., v.
United States, 20 Ci. C1. 1 (1990

United Stales v. Mitcheil, 463 U S. 206,
218 (1983)

Uniled Siates v. Testan, 424 U.S. 392
(1976) (money already due), United
States v, Kimg, 385 U.S. 1 (1969) (no
declaratory relief)

28USC. §1346(a)(2) (1988),
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18. Umited States v. Testan, 424 U.5. 382,
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24,

27

n

33,

398 (1976}

41 USC. §609a)3), see 41 USC.§
B05(b)

41USC §608

id. § 609(a){3)

Santa Fe , Inc. v. United States.
230 Cr. ©1. 512, 677 F 2d 876 (1982)
28USC. § 1345(a)2)

For example, when the govermment is
soliciting bids lrom comraciors, the rela-
tianship between a bidder and the gov-
ernmant i said 1o be one of implied con-
tract. The governmaent impliedly promis-
es to lairly and honestly consider the
bod. LUinitad States v. John C. Grimberg
Lo, 702 F.2d 1362 (Fed. Cir. 1983).

For example, oil and gas lease contracts,
Marathan O Co, v. United States, 17 Cl
C1, 116 (1988}, ar price support con-
tracts, Simons v. United States. No. 317-
BAC (Cl. C1 Mar, 23, 1882), or grant-in-
aid agreements, Town of Fallsburg v
United States, 22 C1. Cr. 633, 641 (1891)
For example, the court has recently con-
strued agreements lor the saie of savings
and loan instilutions by the FDIC, Winstar
Corp. v. United States, No. B0-8C (C1L. C1
Apr. 21, 1992), and the sale by NASA ol
tmunch services aboard the Shuitie,
Hughas Communications Galaxy, Inc. v.
Linited States, No 81-1082C {C1. Ct. Apr.
13, 1892); Amarican Satallite Co. v. Unit-
&d States, No. 525-89C (CI. CL Apr. 13,
1982, to constitute contracts, Those
EET have not proceeded under the

. Sea generally institut Pasteur v. United

Srates, 814 F 2d 624 (Fed. Cir. 1987)
(negotiated contract 1o so AIDS
tasaarch)

Overall Roafing Co v. United States, 929
F 2d 88T (Fed. Ci. 1891),

Maione v, Uinited Stafes, 849 F.2d 1441
{Fed. Cr. 1988)

. Uinited Stales v. John C. Grimberg Co.,

702 F.2d 1362 (Fed. Cir. 1983). As 10
whathar the districl courts have concur-
ren| jurisdiction with the Claims Court 10
award pre-contract reliel, the circuits are
split. The only cases | have been able to
locale with respact 1o the Eleventh Circuit
suggest thal the district couns do not
have such jurisdiction. Metric Sys. Corp.
v. United Stales, 673 F. Supp. 433 (N.D.
Fla, 1987); Caddell Consir. Co. v.
Lehman, 599 F Supp. 1542 (S.D. Ga
1985)

F. Aldarete Genaral Contractars, Inc. v.
United States, 715 F. 2d 1476 (Fed. Cir.
1983)

See 5U.S.C.§5701aN 1), 7T01{ak2),
TOB(2)(A), 70B(2)(D) (1988).
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203 Ct Cl. 568, 574, 492 F 2d 1200, 1203
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.30 USC §§ 1201-1328 (1988).
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Rocovich v. Uinifled States, 933 F 24 991
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28USC. §1340

26 U.SC. §7538(bM2).
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States. 18 CL. Ct. 247, 249 (1989).
Easter House v. United States, 12 Cl. CL.
476, 482 (1987), alf'd mem,, BAEF.2d 78
(Fed. Cir.), cart denied, 488 U.S. 807
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court held that lack of imeliness wasnot 8
jurisdictional defect In any event, in situ-
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SUMMARIES OF GENERAL LAWS ENACTED AND CONSTITUTIONAL
AMENDMENTS PROPOSED BY THE LEGISLATURE OF ALABAMA
AT THE REGULAR SESSION, 1992

*Provided through the courtesy of the Legislalive Reference Service

Act No. 92-63, §. 73, amends Section 17-20-1, Code of
Alabama 1975, relating to the division of the state into con-
gressional districts, to redistrict the congressional districts
based on the 1990 census.

Act No. 92-108, S. 80, amends Sections 2-3-24, 2-19-130, 2-
26-71, 2-27-6, 2-27-30, 9-8A-3, and 41-9-243, Code of Alabama
1975, relating to the membership of certain committees, orga-
nizations, and commissions pertaining to farmers and agricul-
ture, to reflect the change in name of Alabama Farm Bureau
Federation to Alabama Farmers Federation. It will also ratify
and confirm actions taken by Alabama Farmers Federation,

Act No. 92-116, 8. 36, continues the existence and func-
tioning of the State Pilotage Commission.

Act No. 92-117, 8. 87, continues the existence and func-
tioning of the Board of Examiners of Mine Personnel.

Act No. 92-118, S, 42, continues the existence and func-
tioning of the Public Service Commission,

Act No. 92-119, 8. 47, continues the existence and func-
tioning of the Board of Auctioneers. It also amends Sections
34-4-21, 34-4-29, and 34-4-50, Code of Alabama 1975, to pro-
vide further for the board.

Act No. 92-120, 8. 48, continues the existence and func-
tioning of the Alcoholic Beverage Control Board.

Act No. 92.121, 8. 38, continues the existence and func-
tioning of the Alabama Board of Social Work Examiners. It
also amends Sections 34-30-4, 34-30-22, 34-30-50, and 34-30-
52, Code of Alabama 1975, to provide further for the board.

Act No. 92-122, 8. 39, terminates the existence and func-
tioning of the Examining Board for Professional Entomolo-
gists, Plant Pathologists, Horticulturists, Floriculturists, and
Tree Surgeons. It transfers the duties of the board to the Com-
missioner of Agriculture and Industries and amends Sections
2-28-1 to 2-28-5, inclusive, and 2-28-8, Code of Alabama 1975,
to transfer the duties.

Act No. 92-123, §. 40, continues the existence and func-
tioning of the Alabama Liquefied Petroleum Gas Board. It
also amends Sections 9-17-101, 9-17-104, 9-17-105, and 9-
17-107, Code of Alabama 1975, to provide further for the
board.
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Act No. 92-124, S, 44, continues the existence and func-
tioning of the Alabama Securities Commission, It also amends
Sections 8-6-53, 8-6-110, 8-6-111, 8-6-113, 8-6-115, 8-6-1186,
8-6-118, and 8-6-119, Code of Alabama 1975, to provide fur-
ther for the commission; and it repeals Section 8-6-114, Code
of Alabama 1975, relating to the State Industrial Revenue
Bond Advisory Council.

Act No. 92-125, 8. 46, continues the existence and func-
tioning of the Board of Examiners in Psychology. It also
amends Section 34-26-21, Code of Alabama 1975, to provide
further for the board.

Act No. 92-126, S. 49, continues the existence and func-
tioning of the Department of Insurance.

Act No. 92-127, 8, 50, continues the existence and func-
tioning of the Alabama Real Estate Appraisers Board. It also
amends Sections 34-27A-13, 34-2TA-15, and 34-27A-20, Code
of Alabarna 1975, to provide further for the board,

Act No. 92-128, 8. 51, continues the existence and func-
tioning of the Alabama Board of Funeral Service.

Act No. 92-134, 8. 53, continues the existence and func-
tioning of the Alabama Indian Affairs Commission. It also
amends Sections 41-9-T08, 41-9-712, 41-9-713, 41-9-715, and
41-9-716, Code of Alabama 1975, to provide further for the
COMIMISSion.

Act No. 92-152, H. 253, amends Sections 17-10-12, 17-16-
11, and 17-7-1, Code of Alabama 1975, relating to primary
elections and absentee balloting, to shorten the time period
for delivery of absentee ballots for the 1992 elections, for the
filing of declarations of candidacy, and for certification of can-
didates for the 1992 congressional election.

Act No. 92-154, S§. 116, makes supplemental appropria-
tions from the Special Educational Trust Fund to the Butler
County Board of Education and the Dale County Board of
Education for the fiscal vear ending September 30, 1992, for
repairs to any school damaged by windstorm or fire in the
counties,

Act No. 92-155, H. 631, proposes an amendment to the
Constitution of Alabama of 1901 relating to volunteer fire
departments, fire protection, and emergency services in Cal-
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houn County and the levy and collection of additional ad val-
orem taxes for the fire protection and emergency services,

Act No. 92-169, 8. 194, amends Section 41-14-30, Code of
Alabama 1975, relaling to the investment of state funds, to
provide further for the authority of the State Treasurer to
deposit funds in state depositories and when funds may be
invested in obligations of the United States or its agencies. It
also makes appropriations from the General Fund to the State
Treasurer to implement the act.

Act No. 92-173, H. 468, amends Section 25-4-72, Code of
Alabama 1975, relating to the unemployment compensation
weekly benefit, to increase the maximum benefit.

Act No. 92-174, H. 287, is the “Emplovment Security
Enhancement Act.” It amends Sections 25-4-3, 25-4-32, 25-4-
54, and 25-4-143, Code of Alabama 1975, relating to unemploy-
ment compensation, to provide further for the rates of unem-
plovment compensation contributions. It also establishes the
Employment Security Enhancement Fund in the State Treasury.

Act No. 92-175, 5. 296, makes a supplemental appropria-
tion from the Aleohol and Drug Abuse Court Referral Officer
Trust Fund to the Mandatory Drug Treatment Program for the
fiscal year ending September 30, 1992,

Act No. 92-177, S. 35, continues the existence and func-
tioning of the Alabama Real Estate Commission. It also
amends Sections 34-27-2, 34-27-4, 34-27-7, 34-27-8, and 34-
27-31 to 34-27-36, inclusive, Code of Alabama 1975, to pro-
vide further for the commission,

Act No. 92-178, 8. 41, continues the existence and func-
tioning of the Telecommunications Division of the Depart-
ment of Finance, It also amends Section 41-4-284, Code of
Alabama 1975, to provide for the destruction of telephone
records six months after payment of the bill.

Act No. 92-179, 8. 43, continues the existence and func-
tioning of the Board of Public Accountancy. It also amends
Sections 34-1-4, 34-1-11, and 34-1-12, Code of Alabama 1975,
to provide further for the board.

Act No. 92-180, 8. 45, continues the existence and func-
tioning of the Board of Heating and Air Conditioning Contrac-
tors. It also amends Sections 34-31-18, 34-31-21, 34-31-25,
34-31-26, 34-31-28, 34-31-29, and 34-31-32, Code of Alabama
1975, to provide further for the board.

Act No. 92-181, 8. 52, continues the existence and func-
tioning of the Alabama Board of Cosmetology. It also amends
Sections 34-7-19 and 34-7-21, Code of Alabama 1975, to pro-
vide further for the board.

Act No. 92-182, §. 100, continues the existence and func-
tioning of the Plumbers and Gas Fitters Examining Board. It
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also amends Sections 34-37-6, 34-37-8, 34-37-9, and 34-37-15,
Code of Alabama 1975, to provide further for the board.

Act No. 92-183, H. 224, amends Sections 12-2-2, 12-2.7, and
12-3-10, Code of Alabarma 1975, relating to decisions affecting
the tenure of employees of public schools, to give the Alabama
Court of Civil Appeals exclusive and final jurisdiction of appeals
of such decisions. This act would have become effective upon
the ratification of the constitutional amendment proposed by
House Bill 252 of the 1992 Regular Session which failed to pass.

Act No. 92-184, H. 230, repeals Section 40-1-32.1, Code of
Alabama 1975, entitled the “Proration Prevention Act of
1988." It would have been implemented only if the constitu-
tional amendment proposed by House Bill 252 of the 1992
Regular Session had been ratified. House Bill 252 did not pass.

Act No. 92-185, H. 236, amends Section 41-19-3, Code of
Alabama 1975, relating o state budgeting and financial man-
agement, to provide further for effective management of state
governmental operations. It is the “Budget Management
Improvement Act of 1962.°

Act No. 92-186, H. 254, is the “Alabama Taxpayers’ Bill of
Rights and Uniform Revenue Procedures Act.” It amends
numerous sections of Titles 11, 22, 32, 35, and 40 and repeals
numerous sections of Titles 9, 22, 32, and 40, Code of Alaba-
ma 1975, relating to specific procedures for specific taxes, to
standardize procedures for administering the revenue laws,

Act No. 92-203, H. 666, amends Sections 40-17-31, 40-17-
70, 40-17-81, 40-17-102, 40-17-103, and 40-17-122, Code of
Alabama 1975, relating to gasoline and other motor fuels, to
increase the excise tax for gasoline by five cents a gallon.

Act No. 92-204, H. 665, amends Sections 23-1-300, 23-1-301,
23-1-306, 23-1-307, 23-1-313, 23-1-314, and 23-1-317, Code of
Alabama 1975, relating to the Federal Aid Highway Finance
Authority, to provide further for the issuance of obligations by
the Alabama Federal Aid Highway Finance Authority and for the
use of proceeds of obligations of the authority for the purpose of
anticipating and providing for the federal share of the cost of
constructing federal aid projects on the state highway system.

Act No. 92-205, H. 669, amends Section 40-17-2, Code of
Alabarma 1975, relating to motor fuels, to levy an additional
excise tax of five cents per gallon on motor fuel used in the
operation of any motor vehicle on the highways.

Act No. 92-206, 8. 107, amends Sections 37-6-3, 37-6-8,
37-6-9, 37-6-10, 37-6-12, 37-6-18, 37-6-22, and 37-6-30 and
repeals Section 37-6-17, Code of Alabama 1975, relating to
cooperatives organized for the purpose of supplying electric
service, water and sewer service, and television reception ser-
vice, to provide further for the organization, operation, and
powers of the cooperatives and to the right of cooperatives and
certain municipal gas districts to terminate or decline service
to customers under certain conditions,
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Act No. 92-207, H. 555, proposes an amendment Lo the
Constitution of Alabama of 1901 to provide for the election of
the Pell City Board of Education.

Act No. 92-208, H. 359, proposes an amendment to the
Constitution of Alabama of 1901 relating to the compensation
of the Judge of Probate of Pickens County,

Act No. 92-209, H. 164, amends Section 36-27-49.3, Code
of Alabama 1975, relating to the purchase of military service
in the Employees’ or Teachers’ Retirement System, to add
appellate judges of the Judicial Retirement System and to
allow certain members of the retirement systems to purchase
credit for active military duty.

Act No. 92-216, 8. 274, amends Section 36-1-4.3, Code of
Alabama 1975, relating to deductions from the salaries of state
employees, to require that a certain number of state employ-
ees request a specific salary deduction before the deduction
can be made by the State Comptroller.

Act No. 92-222, H. 52, amends Sections 40-1-33, 40-12-190,
40-12-192, 40-12-196, 40-12-198, and 40-12-200, Code of
Alabama 1975, relating to the licensing of distributors of
motor fuels, to provide further for the licensing.

Act No, 92-223, H. 154, amends Section 17-4-150, Code of
Alabama 1975, relating to boards of registrars, to provide for
the appointment of additional members to the board of regis-
trars in any county which has two courthouses.

Act No. 92-227, H. 605, amends Sections 12-19-71, 12-
19-72, 12-19-171, 12-19-172, 12-19-174, 12-19-175, 12-19-
176, 12-19-178, and 12-19-179, Code of Alabama 1973, relat-
ing to court costs, to temporarily increase the fees and costs
in circuit and district courts. It also makes supplemental
appropriations for the fiscal vear ending September 30, 1992,
and appropriations for the fiscal year ending September 30,
1993,

Act No, 92-245, H. 131, requires a commercial party boat
license issued by the Division of Marine Resources of the

Department of Conservation and Natural Resources for certain
boats,

Act No. 92-252, §. 464, proposes an amendment to the
Constitution of Alabama of 1901 consolidating under one
county public authority or corporation any public authorities
or corporations created by Lawrence County for economic
development in the county pursuant to Constitutional Amend-
ment No, 190,

Act No. 92-253, 8. 229, makes supplemental appropriations
from the Special Educational Trust Fund and the General
Fund to the Department of Finance, Telephone Revolving
Fund for the fiscal year ending September 30, 1992,
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Act No. 92-259, H. 612, proposes an amendment to the
Constitution of Alabama of 1901 to authorize the Covington
County Commission to establish fire protection districts in the
county and levy and collect additional property taxes for fire
protection and rescue squads in the county.

Act No. 92-274, S. 530, proposes an amendment to the
Constitution of Alabama of 1901 to establish an education
accountability team in Mobile County and to provide for the
levy of additional ad valorem tax to finance schools in the
county.

Act No. 92-276, H. 565, proposes an amendment to the
Constitution of Alabama of 1901 to levy a sales and use tax in
Limestone County for the Athens City Board of Education and
the Limestone County Board of Education.

Act No. 92-277, H. 799, proposes an amendment to the
Constitution of Alabama of 1901 to provide for the election of
the Talladega City Board of Education.

Act No. 92-278, H. B41, proposes an amendment to the
Constitution of Alabama of 1901 to authorize the Geneva
County Commission to levy and collect additional ad valorem
tax for the maintenance of the jail and courthouse.

Act No. 92-303, 8. 131, amends Section 36-29-14, Code of
Alabama 1975, relating to the procedure for officers, employ-
ees, and retirees of certain municipalities, fire districts, water
and fire authority districts, and the League of Municipalities to
be covered under the State Employees' Health Insurance Plan,
to authorize certain additional state, county, and municipal
agencies and regional planning and development commissions
to participate in the plan.

Act No. 92-342, H. 475, amends Section 36-25-9, Code of
Alabama 1975, relating to the code of ethics for public officers
and employees, to allow real estate brokers, agents, developers,
appraisers, and mortgage bankers to serve on state, county, or
municipal regulatory boards or commissions,

Act No. 92-343, H. 508, amends Sections 40-23-1 and 40-23-
4, Code of Alabama 1975, relating to sales and use tax, to pro-
vide for certain tax exemptions retroactive to January 1, 1984.

Act No. 92-344, H. 392, amends Section 9-53, Code of
Alabama 1975, relating to a freshwater fishing license, to
increase its cost and describe further where it is required. It
also requires a saltwater fishing license for certain persons and
in certain areas.

Act No. 92-518, H. 614, provides for the funding and opera-
tion of the Medicaid Program by requiring the transfer of
moneys from publicly-owned hospitals to the Alabama Moth-
ers and Babies Indigent Care Trust Fund. The act will remain
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effective only as long as adequate federal financial participa-
tion in the Medicaid Program is available and will expire
September 30, 1995,

Act No. 92-435, 8. 526, amends Section 39-7-14, Code of
Alabama 1975, relating to boards of trustees of municipal
improvement authorities, to provide that the boards shall con-
sist of five members that are qualified electors residing in the
area serviced by the authority,

Act No. 92-438, H. 79, amends Section 36-21-70, Code of
Alabama 1975, relating to the Peace Officers’ Annuity and
Benefit Fund, to increase the benefits payable to members of
the fund, retroactive to October 1, 1991,

Act No. 92-439, H. 454, prohibits any college or universi-
ty from spending public funds or using public facilities to
sanction, recognize, or support any group that promotes a
lifestyle or actions prohibited by the sodomy and sexual mis-
conduct laws. It also prohibits any group from permitting or
encouraging its members or others to engage in or provide
materials on how to engage in the lifestyle or actions.

Act No. 92-440, H. 615, amends Sections 40-26B-20, 40-
26B-21, 40-26B-25, 40-26B-40, 40-26B-41, 40-26B-43, and
40-26B-45, Code of Alabama 1975, relating to the privilege
tax on nursing facilities and hospitals, to provide further for
the tax.

Act No. 92-443, H. 438, amends Sections 2, 3, and 5 of Act
No. 91-667, 5. 432, 1991 Regular Session (now appearing in
Chapter 2A, Title 4, Code of Alabama 1975), relating to the
Alabama International Airport Authority, to provide further
for the incorporation and members of the authority.

Act No. 92-444, H. 153, amends Section 36-27-50, Code of
Alabama 1975, relating to temporary legislative employees
being covered by the State Employees' Retirement System and
State Employees’ Health Insurance Plan, to make coverage
optional at the discretion of the employee.

Act No. 92-445, H. 189, makes an appropriation from the
General Fund to the Alabama’s Young Woman of the Year Pro-
gram for the fiscal year ending September 30, 1993,

Act No. 92-446, H. 190, makes an appropriation from the
General Fund to the America's Young Woman of the Year Pro-
gram for the fiscal year ending September 30, 1993,

Act No. 92-847, H. 192, makes an appropriation from the
General Fund to the Beacon House-Jasper for the fiscal year
ending September 30, 1993,

Act No. 92-448, H. 205, makes an appropriation from the
General Fund to the Elyton Recovery Center for the fiscal vear
ending September 30, 1993,

Act No. 92-449, H. 210, makes an appropriation from the
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General Fund to the Lighthouse Counseling Center for the fis-
cal vear ending September 30, 1993,

Act No. 92-450, H. 215, makes an appropriation from the
General Fund to the Council for Parenting and Protecting
Children for the fiscal vear ending September 30, 1993,

Act No. 92-451, H. 216, makes an appropriation from the
General Fund to the Retired Senior Volunteer Program for the
Foster Grandparent and Senior Companions Programs for the
fiscal vear ending September 30, 1993,

Act No. 92-452, H. 220, makes an appropriation from the
General Fund to the Shoals Entrepreneural Center for the fis-
cal year ending September 30, 1993,

Act No. 92-453, H. 195, makes an appropriation from the
General Fund to the Commission on Aging for the Care Assur-
ance System for the Aging and Homebound for the fiscal vear
ending September 30, 1993,

Act No. 92-467, 8. 595, makes a supplemental appropria-
tion from the Public Road and Bridge Fund to the State High-
way Department for the fiscal year 1991-92 for federal aid
matching and state maintenance.

Act No. 92-471, 8. 606, provides for the authority of any
Class 2 municipality to prescribe standards for the continued
use and occupancy of buildings.

Act No. 92-476, 5. 110, provides for the employment of
additional legislative security personnel.

Act No. 92-520, H. 179, makes an appropriation from the
Special Educational Trust Fund to the Department of Public
Health for the fiscal year ending September 30, 1993,

Act No. 92-521, H. 180, makes an appropriation from the
Special Educational Trust Fund to the Governor's Commis-
sion on Physical Fitness for the fiscal vear ending September
30, 1993.

Act No. 92-523, H. 286, makes an appropriation from the
Special Educational Trust Fund to the AIDS Task Force of
Alabama, Inc,, for the fiscal year ending September 30, 1993,

Act No. 92-524, H. 594, amends Sections 8-6-10 and 8-6-
16, Code of Alabama 1975, relating to securities, to require fil-
ing of notice of issuance for certain securities exempt from
registration; to provide further for exemptions of certain
exchange listed securities; to provide certain authority to the
Securities Commission; and to provide remedies for violations
of the Alabama Securities Act,

Act No. 92-525, H. 181, makes an appropriation from the
Special Educational Trust Fund to the Space Science Exhibit
Commission for the fiscal year ending September 30, 1993,
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Act No. 92-526, H. 350, proposes an amendment to the
Constitution of Alabama of 1901 legalizing the operation of
bingo games for prizes or money by certain nonprofit orga-
nizations for charitable, educational, or other lawful purpos-
es in Walker County outside the corporate limits of Jasper,

Act No. 92-527, H. 351, proposes an amendment to the
Constitution of Alabama of 1901 legalizing the operation of
bingo games for prizes or money by certain nonprofit organi-
zations for charitable, educational, or other lawful purposes in
the City of Jasper.

Act No. 92-531, H. 340, creates and estahlishes the Alaba-
ma School of Fine Arts to be governed by a board of trustees,

Act No. 92-532, H. 82, defines and provides for the estab-
lishment of community development districts and prescribes
the method by which alcoholic beverages may be sold within
the districts.

Act No. 92-533, H. 115, makes an appropriation from the
General Fund to the Legislative Reference Service for the fis-
cal year ending September 30, 1992,

Act No. 92-535, H. 798, is the “Alabama Brewpub Act.” It
further regulates the manufacture and sale of beer in wet
counties and wet municipalities by providing for the licensing
of brewpubs to brew and sell beer on the same premises for
on-premises consumption only.

Act No. 92-537, 8. 122, amends Articles 1, 3, and 4 of Chap-
ter 5 of Title 25, Code of Alabama 1975, to revise the Alabama
Warkmen's Compensation Law. It also repeals Sections 25-5-16,
25-5-T0) to 25-5-75, inclusive, and Sections 25-5-140 to 25-5-
180, inclusive, Code of Alabama 1975. It changes the name
Workmen's Compensation Law to Workers' Compensation Law.

Act No. 92-543, H. 588, amends Section 40-17-11, Code of
Alabama 1975, relating to tax liability for the sales and use of
maotor fuels, to provide further for the tax liability.

Act No. 92-544, H. 191, makes an appropriation from the
Special Educational Trust Fund to Camp ASCCA in Jackson
Gap for the fiscal vear ending September 30, 1993,

Act No. 92-545, H. 193, makes an appropriation from the
Special Educational Trust Fund to the Bevill Center for
Advanced Manufacturing Technology and to the Bevill
Advanced Electronics Center at Sparks Technical College for
the fiscal year ending September 30, 1993,

Act No. 92-546, H. 194, makes an appropriation from the
Special Educational Trust Fund to the Black Belt Human

Resource Development Center for the fiscal vear ending
September 30, 1993.
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Act No. 92-547, H. 197, makes an appropriation from the
Special Educational Trust Fund to the Children's Hospital
in Birmingham for the fiscal year ending September 30,
1993.

Act No. 92-548, H. 198, makes an appropriation from the
Special Educational Trust Fund to the Children's and
Women's Hospital in Mobile for the fiscal year ending Septem-
ber 30, 1993,

Act No. 92-549, H. 202, makes an appropriation from the
Special Educational Trust Fund to the Exploreum Museum of
Discovery for the fiscal vear ending September 30, 1993,

Act No. 92-550, H. 203, makes an appropriation from the
Special Educational Trust Fund to the Kate Duncan Smith
DAR School for the fiscal vear ending September 30, 1993,

Act No. 92-551, H. 208, makes an appropriation from
the Special Educational Trust Fund te the Alabama
Humanities Foundation for the fiscal year ending Septem-
ber 30, 1993.

Act No. 92-552, H. 209, makes an appropriation from the
Special Educational Trust Fund to the Alabama League for the
Advancement of Education for the fiscal vear ending Septem-
ber 30, 1993.

Act No. 92-553, H. 211, makes an appropriation from the
Special Educational Trust Fund to the Central Alabama
Opportunities Industrialization Center for the fiscal vear end-
ing September 30, 1993,

Act No. 92-554, H. 204, makes an appropriation from the
Special Educational Trust Fund to the East Alabama Child
Development Center for the fiscal vear ending September 30,
19493,

Act No. 92-555, H. 207, makes an appropriation from the
Special Educational Trust Fund to the Helen Keller Eye
Research Foundation for the fiscal vear ending September 30,
1943,

Act No. 92-556, H. 292, makes an appropriation from the
Special Educational Trust Fund to the Macon County Arts
Manifesto for the fiscal year ending September 30, 1993.

Act No. 92-557, H. 218, makes an appropriation from the
Special Educational Trust Fund to the Alabama YMCA Youth
and Government for the fiscal year ending September 30, 1993,

Act No, 92-558, H, 446, establishes standards for membership
in the Alabama Network of Children's Advocacy Centers, Inc.

Act No. 92-559, H. 511, makes an appropriation from the
Special Educational Trust Fund to Educational Resources,

THE ALABAMA LAWYER



Incorporated (commonly known as the Freedom Forum), for
the fiscal year ending September 30, 1993,

Act No. 92-560, H. 214, makes an appropriation from the
Special Educational Trust Fund to the Cleveland Avenue
YMCA for the fiscal vear ending September 30, 1993.

Act No. 92-561, 8. 305, makes an appropriation from the
General Fund to the Department of Agriculture and Indus-
tries, Agricultural Development Services Program to be allo-
cated to the Boll Weevil Eradication Foundation for boll wee-
vil eradication for the fiscal vear ending September 30, 1992,

Act No. 92-562, 8. 211, amends Sections 11-98-1, 11-98-2,
11-98-4, 11-98-5, and 11-98-6, Code of Alabama 1975, relating
to emergency telephone service and communication districts,
to provide further for the service areas, the structure and pow-
ers of the board of commissioners of a district, and the type of
emergency service.

Act No. 92-563, S. 437, authorizes the Supreme Court and
the Courts of Appeal to employ certain personnel. It repeals
Sections 12-2-150 to 12-2-156, inclusive, Section 12-2-158,
and Sections 12-4-1 to 12-4-4, inclusive, Code of Alabama
14975, relating to the Marshal and Librarian of the Alabama
Supreme Court and the Reporter of Decisions of the Supreme
Court and Courts of Appeals.

Act No. 92-564, 8. 375, empowers the State 0il and Gas
Board to authorize and regulate the storage of gas in under-
ground reservoirs, strata, or formations in conjunction with
condemnation rights and eminent domain procedures,

Act No. 92-572, H. 575, allows any Class 5 municipality to
adopt an ordinance creating a housing code abatement board
to remove structures that are unsafe to the extent of creating a
public nuisance,

Act No. 92-577, H. 638, amends Section 1 of Act No. 80-
573, 5. 513, 1980 Regular Session, relating to the compensa-
tion of the circuit judges in the 16th Judicial Circuit, to pro-
hibit an increase in the compensation unless the increase is
provided by local law.

Act No. 92-.578, H. 201, makes an appropriation from the
Special Educational Trust Fund to the Project DARE and
DON'T Drug Education Programs for the fiscal year ending
September 30, 1993,

Act Ne. 92-580, H. 200, makes an appropriation from the
Special Educational Trust Fund to Constitution Hall Village at
Huntsville for the fiscal vear ending September 30, 1993,

Act No. 92-581, H. 213, makes an appropriation from the
Special Educational Trust Fund to the Special Scheols for Spe-
cial Education for the fiscal year ending September 30, 1993.
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Act No. 92-582, H. 217, makes an appropriation from the
General Fund to the Alabama Travel Council for the fiscal year
ending September 30, 1993,

Act No. 92-583, H. 222, makes an appropriation from the
Ceneral Fund to the Child Advocacy Centers for the fiscal year
ending September 30, 1993,

Act No. 92-584, H. 199, makes an appropriation from the
General Fund to the Coalition Against Domestic Violence for
the fiscal year ending September 30, 1993.

Act No, 92-585, S. 308, amends Section 9-14-29, Code of
Alabama 1975, relating to state parks, to exempt from certain
laws concession operations at state parks that receive annual
gross receipts of 100,000 or less.

Act No. 92-586, 5. 23, creates the Impaired Drivers Trust
Fund in the State Treasury to provide rehabilitative services to
residents of the state with certain types of injuries,

Act No. 92-587, 8. 74, amends Sections 14-2-12 and 14-2-
16, Code of Alabama 1975, relating to the Alabama Correc-
tions Institution Finance Authority, to authorize the issuance
of additional bonds and to allow the bonds to be sold at public
or private sale. This act will become effective after the Easter-
ling Facility has been reopened and all terminated employees
reemploved,

Act No. 92-588, 8. 246, amends Section 11-45-9.1, Code of
Alabama 1975, relating to the issuance of a summons and
complaint by municipalities for violations of certain ordi-
nances, to provide further for the violations.

Act No. 92-589, 8. 525, permits certain governmental
entities to hedge against interest rate, investment, pay-
ment, and similar risks in connection with their activities
by entering into “swap agreements.” It also provides the
conditions, requirements, and definitions for “swap agree-
ments,”

Act No. 92-590, 8. 72, requires public schools to emphasize
respansible sexual behavior and prevention of illegal drug use
in those programs and curriculums that include instruction
on the subjects.

Act No. 92-591, 8. 195, makes a conditional appropriation
to the Department of Agriculture and Industries for the fiscal
vear ending September 30, 1993 to indemnify owners of swine
ordered condemned and destroved for the prevention and
eradication of the diseases of hog cholera, African swine fever,
and other swine diseases.

Act No. 92-592, H. 584, places a moratorium until January
1, 1995 on the permitting, construction, or expansion of cer-
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tain new ‘or existing sanitary landfills in any county which
contains coastal areas,

Act No. 92-593, H. 449, makes an apprapriation from the
Agricultural Fund for the use of the Department of Agricul-
ture and Industries for the fiscal year ending September 30,
1992,

Act No. 92-594, H. 318, makes supplemental appropria-
tions to the Alabama Department of Economic and Communi-
ty Affairs for the fiscal year ending September 30, 1992,

Act No. 92-595, H. 69, makes a supplemental appropriation
from the Alcoholic Beverage Control Fund to the Alcoholic
Beverage Control Board for the fiscal year ending September
30, 1993.

Act No. 92-596, H, 71, makes a supplemental appropriation
from the Alcoholic Beverage Control Fund to the Alcoholic
Beverage Control Board for the fiscal year ending September
30, 1992,

Act Neo. 92-597, H. 34, is the "Alabama Pawnshop Act.” It
provides for the regulation and licensing of pawnbrokers and
repeals Sections 8-1-80 to 8-1-84, inclusive, Code of Alabama
1975, It also makes an appropriation to the State Banking
Department from the Banking Assessments Fees Fund for the
1992 fiscal year for the implementation and administration of
this act.

Act No. 92-598, H. 247, requires the lessee of tax exempt
property to report certain information relative to the property
to the tax assessor who is required to report to the Depart-
ment of Revenue which then reports to the Legislature,

Act No. 92-599, H. 246, is the “Tax Incentive Reform Act of
1992." It authorizes the abatement of ad valorem taxes other
than those imposed for public school purposes and for public
education and mortgage and recording taxes incurred in
establishing or expanding industries in the state, It also
amends Section 40-7-35, Code of Alabama 1975, and repeals
Sections 40-9-40 to 40-9-49, inclusive, Code of Alabama 1975,

Traffic Accident Reconstruction
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Act No. 92-600, S. 324, amends Section 40-12-49, Code of
Alabama 1975, relating to attorney business license taxes, to
increase the taxes and to provide further for the collection of
the taxes.

Act No. 92-601, 8. 365, amends Section 13A-5-40, Code of
Alabama 1975, relating to capital offenses, to include within
the list of crimes punishable as capital offenses: murder when
the victim is under 14; murder in which the victim is killed
while in a dwelling from a deadly weapon fired outside the
dwelling; murder in which the victim is killed in & mator vehi-
cle by a deadly weapon fired from outside that motor vehicle;
and murder in which the victim is killed by a deadly weapon
fired from a motor vehicle,

Act No. 92-602, 8. 19, provides for mandatory errors and
omissions insurance coverage for all active real estate
licensees.

Act No. 92-603, S. 248, exempts all property owned by
Community Health Systems, Inc., and the Walker Regional
Medical Center from any state, county, and local ad valorem
taxes.

Act No. 92-604, S. 452, authorizes and provides for the pay-
roll deductions for state emplovees for the Foster Care Trust
Fund.

Act No. 92-605, 8. 457, provides for a voluntary checkoff
designation on state income tax returns for contributions to
the Foster Care Trust Fund.

Act No. 92-606, S. 260, amends Section 26-16-30, Code of
Alabama 1975, relating to the Children's Trust Fund, to pro-
vide for the investment of trust fund money,

Act No. 92-607, 8. 321, revises and supplements the
existing system for registering certain vital records and sta-
tistical data. It also specifically repeals Sections 22-9-1 to
22-9-79, inclusive, Code of Alabama 1975, relating to vital
statistics.

Act No. 92-608, 8. 109, provides for examinations and the
issuance of licenses to persons in the home building industry;
provides for the adoption by counties of residential housing
building codes; and creates the Home Builders Licensure
Board. This act is required to be advertised in each county in a
newspaper of general circulation once a week for three consec-
utive weeks prior to implementation.

Act No. 92-609, 8. 59, amends Sections 16-13-52 and 16-
13-52.1, Code of Alabama 1975, relating to the number of
teacher units allowed, to provide an alternative method for
determining the number of current teacher units earned by a
particular school systemn.
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Act No. 92-610, H. 186, makes an appropriation from the
Special Educational Trust Fund to Talladega College for the
fiscal year ending September 30, 1993,

Act No. 92-611, H. 185, makes an appropriation from the
Special Educational Trust Fund to the Coosa Valley Medical
Center School of Nursing for the fiscal vear ending September
30, 1993,

Act No. 92-612, H. 184, makes an appropriation from the
Special Educational Trust Fund to Marion Military Institute
for the fiscal year ending September 30, 1993.

Act Neo. 92-613, H. 182, makes an appropriation from the
Special Educational Trust Fund to the Department of Youth
Services for the fiscal vear ending September 30, 1993,

Act No. 92-614, H. 183, makes an appropriation from the
Special Educational Trust Fund to the Lyman Ward Military
Academy for the fiscal year ending September 30, 1993,

Act No. 92-615, H. 187, makes an appropriation from the
Special Educational Trust Fund to Tuskegee University for the
fiscal vear ending September 30, 19493,

Act No. 92-616, H. 196, makes an appropriation from the
Special Educatlonal Trust Fund to United Cerebral Palsy of
Alabama, Inc., Umted Cerebral Palsy Development Center for
East Central Alabama, Simpson-May Cerebral Palsy Center,
Cerebral Palsy Housing Foundation, United Cerebral Palsy of
Mobile, and United Cerebral Palsy of Huntsville for the fiscal
year ending September 30, 1993,

Act No. 92-617, H. 178, makes an appropriation from the
Special Educational Trust Fund to the Department of Educa-
tion for the fiscal year ending September 30, 1993,

Act No. 92-618, H. 188, makes an appropriation from the
Special Educational Trust Fund to Walker County Junior Col-
lege for the fiscal vear ending September 30, 1993.

Act No. 92-620, H. 176, is the education budget. It makes
appropriations for the support, maintenance, and development
of public education and for debt service and capital improve-
ments for the fiscal vear ending September 30, 1993,

Act No. 92-621, H. 177, is the general fund budget. It
makes appropriations for the ordinary expenses of the execu-
tive, legislative, and judicial agencies of the state.

Act No. 92-622, H. 470, amends Section 32-6-150, Code of
Algbama 1975, relating to personalized and distinctive com-
memorative license plates, to provide for the Atomic Veterans
NUKED Commemorative Tag Program, Veteran Commemaora-
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tive Tag Program, and the Environmental Commemorative
Tag Program.

Act No. 92-623, H. 616, amends Sections 40-1-31, 40-21-
64, 40-21-80 to 40-21-84, inclusive, 40-21-86, 40-21-87, 40-21-
100 to 40-21-104, inclusive, and 40-21-121, Code of Alabama
1975, relating to the utility gross receipts tax, to increase the
tax and the utility service use tax on intrastate telegraph and
telephone services and provide further for distribution of utili-
ty gross receipts tax receipts. It also repeals Sections 40-21-58
and 40-21-59, Code of Alabama 1975, to repeal certain tele-
phone and telegraph license taxes,

Act No. 92-624, H. 445, makes an appropriation from the
Shipping Point Inspection Fund to the Department of Agricul-
ture and Industries for the fiscal year ending September 30,
19492,

Act No. 92-625, 8. 214, amends Section 41-5-21, Code of
Alabama 1975, relating to audit reports by the Office of
Examiners of Public Accounts, to provide for confidentiality
of the working papers used in the preparation of audit
reports.

Act No. 92-6286, S. 93, includes in the definition of “minori-
tv" for purposes of affirmative action programs, American
Indians or Alaskan Natives or persons having origins in any of
the original peoples of North America. &
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DISCIPLINARY REPORT

Reinstatement

* Michael Lee Allsup was reinstated
to the practice by order of the Supreme
Court of Alabama, effective June 23,
1992, (Pet. No, 91-049)

* Jackson William Stokes, an
Elba, Alabama attorney, was reinstated
to the practice of law by order of the
Supreme Court of Alabama, effective
July 21, 1992, (Pet. No. 92-05)

Disbarment

* On April 28, 1992 Eufaula lawyer
Samuel Angus LeMaistre, Jr. was
disbarred from the practice of law by
the Supreme Court of Alabama, said
disbarment to become effective as of
February 21, 1991, LeMaistre had been
found guilty of mail fraud which is a
violation of Rule 22(a){(2), Alabama
Rules of Disciplinary Procedure {Inter-
im). (Rule 22(a)(2) Pet. No. 91-07)

Suspensions

® On June 11, 1992 Jim Clay Finch-
er was suspended from the practice of
law for three years to become eifective
February 28, 1992, In November 1991, a
notice was placed in The Alabama
Lawyer, advising Fincher that he had
28 days from November 15, 1991 to file
an answer to disciplinary charges; oth-
erwise the charges would be deemed
admitted and appropriate discipline
would be imposed against him. A hear-
ing on the application for default judg-
ment and to determine discipline was
held February 18, 1992. The application
for default judgment was granted
February 28, 1992 and the Disciplinary
Board chair signed an order suspending
Fincher for a period of three years.
(ASB Nos. 89-166, 89-177 and 89-235)

* Montgomery lawyer Richard J.
Grassgreen was suspended from the
practice of law by order of the Supreme
Court of Alabama for a period of four
years, effective July 22, 1992,

Grassgreen was convicted of two
counts of securities fraud, involving
misappropriation of commitment fees,
in violation of 15 U.8.C. 78j(b) and
TBff(a). Grassgreen was sentenced to be
imprisoned for three months on each
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count, to run concurrently. (Rule
22{a)2) [Pet. #92-01]).

Public Reprimands

s Huntsville attorney Hilary Cole-
man Burton was publicly reprimanded
in two séparate cases.

ASB No. 90-735 — Burton was
retained to file a civil action for a client
arising out of the purchase of a com-
mercial business by the client. Burton
stated he would have the case filed by
the end of December 1989, but did not
do so until March 1990, By April 1990,
the client approached Burton about fil-
ing a Chapter 13 Bankruptcy and to
defend a collection action brought by
AmSouth Bank. Within the next three
months, Burton continued to represent
that he was protecting the client's
interests in all these matters. In fact, he
did absolutely nothing on them. The
client had a default judgment taken
against him by AmSouth. His original
lawsuit was dismissed, and the seller of
the business sued him for non-pay-
ment. Burton never filed the bankrupt-
cy, but the client only learned this by
contacting the bankruptey court him-
self. Throughout the client's relation-
ship with Burton, he had to endure
continual avoidance and intentional
misrepresentations about the status of
his cases. Burton repeatedly failed to
respond to any of the client's allega-
tions when asked to do so by the Madi-
son County Bar Association.

ASB No. 91-46{A) — Burton was pub-
licly reprimanded for engaging in con-
duct which reflected adversely on his fit-
ness to practice. On September 5, 1991
Burton was duly noticed to appear before
the board of bar commissioners for the
administration of a public reprimand
{unrelated to ASB #90-735). Burton will-
fully failed to appear at the designated
time without having been personally
excused by the president of the state bar.

¢ Joe James Estep of Anniston was
retained by a client to pursue a divorce
modification. The client advanced to
Estep his attorney's fee. However, the
client was unable to communicate with
Estep about the status of her case. She

then filed a complaint against Estep
with the bar. The Office of General
Counsel forwarded the complaint to
Estep requesting a written response
thereto. Having received no such
response, the Office of General Counsel
had the sheriff personally serve a written
request for a response to the complaint
on Estep. Estep has never replied to the
complaint. A review of the court records
failed to disclose any pleadings filed by
Estep on behalf of his client, The Disci-
plinary Commission ordered that Estep
be publicly reprimanded for willfully
neglecting a legal matter entrusted to
him, for failing to keep a client reason-
ably informed about the status of a mat-
ter, for engaging in conduct involving
dishonesty, fraud, deceit, misrepresenta-
tion or willful misconduct, and for
engaging in conduct prejudicial to the
administration of justice and conduct
which adversely reflects on his fitness to
practice law. (ASB No. 91-708)

* Talmadge H. Fambrough of Pell
City was hired by an individual con-
cerning that individual's attempts to
recover certain antigue automobiles
which had been wrongfully converted
by others. The client provided Fam-
brough with the needed documentation
to proceed on the client’s behalf, and
also paid to Fambrough a fee of $750,
inclusive of the filing fee. The client’s
case was scheduled for two separate
hearings. One hearing was continued,
and Fambrough failed to appear at the
second hearing. Having been unable to
contact Fambrough to discuss the mat-
ter, the client checked with the clerk's
office and discovered that his case had
been dismissed by the trial court's
granting of a summary judgment in
favor of the defendants.

Fambrough took no further action on
behalf of the client, and provided no
explanation to the client for his malfea-
sance. The Disciplinary Commission
ordered that Fambrough be publicly
reprimanded for willfully neglecting a
legal matter entrusted to him, for fail-
ing to keep his client reasonably
informed about the status of his case,
and for failing to explain a matter to the
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extent reasonably necessary to permit
the client to make informed decisions
regarding the representation. (ASB No.
91-670)

e [n ASB No. 91-690, Gary E. Davis
of Centre was retained by an individual
to file a lawsuit. After not hearing from
Davis for quite some time, the client
called Davis. Davis told the client that
he had filed a $125,000 lawsuit on the
client's behalf, After experiencing fur-
ther difficulty in communicating with
Davis about this matter, the client
checked with the circuit clerk's office
and was informed that no such lawsuit
had ever been filed. The client filed a
complaint against Davis. Davis was less
than diligent in responding to the com-
plaint. The Disciplinary Commission
ordered that Davis be publicly repri-

manded for willfully neglecting a legal
matter entrusted to him, for failing to
seek the lawful objectives of his client,
for prejudicing or damaging his client
during the course of the professional
relationship, for failing to keep his
client reasonably informed about the
status of his case, and for engaging in
conduct prejudicial to the administra-
tion of justice. (ASB No. 91-690)

e Sylacauga attorney Michael
Anthony Givens was publicly repri-
manded on May 22, 1992 for failure to
seek the lawful objectives of his client,
for failure to carry out a contract of
employment, and for engaging in con-
duct which reflects adversely on his fit-
ness to practice law,

In April 1988, Givens filed suit for a
client, but took no action whatsoever

thereafter. On at least two occasions, he
misrepresented the status of the case to
the client.

After the grievance was filed, Givens
failed to cooperate with either the Tal-
ladega County Bar or the Office of Gen-
eral Counsel in their investigation and
processing of the complaint. (ASB No.
839-283)

e Birmingham attorney Willie L.
Williams was publicly reprimanded on
May 22, 1992 for violating Rule
3.3(a)(3) of the Rules of Professional
Conduct which provides that a lawyer
shall not offer evidence known to be
false, and Rule 4.1{a) which provides
that a lawver shall not knowingly make
a false statement of a material fact to a
third person.

Williams represented his client in a
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domestic dispute in which child custody
was awarded to his client’s ex-husband.
Thereafter, the client notified Williams
that she did not want to appeal the
award of custody or to pursue the mat-
ter further. However, the client's pre-
sent husband felt that his wife should
pursue an attempt to have the decision
reversed. The client’s hushand was also a
client of Williams, as well as a personal
friend. The client's husband authorized
Williams to proceed with the case. On
the basis of his conversation with the
client's husband, Williams forged the
client’s name to an affidavit in support
of a Motion to Alter, Amend or Vacate
Judgment and notarized the forged sig-
nature in his capacity as a Notary Pub-
lic. When the client discovered that the
Motion had been filed, she contacted the
court and had the Motion dismissed.
The Disciplinary Commission deter-
mined that, as discipline for the above-
described conduct, Williams should
receive a public reprimand without gen-
eral publication, (ASB No, 91-645)

* Boaz attorney Phillip Louis
Green was publicly reprimanded for
violating Rule 1.5(a)(1) which prohibits
an attorney from charging or collecting
a fee in a domestic relations matter
which is contingent upon the amount
of alimony, support or property settle-
ment. Green charged a divorce client
$250 dollars for a divorce with the pro-
vision Lhat the fee would be higher if a
trial was necessary. There was a trial
and by then the client had paid $400

dollars, plus the filing fee of $97 dollars.
When the client went to Green's office
to pick up the divorce papers, he
charged her an additional $500 dollars
based on the result obtained at trial.
Green tried to justify the additional
charge by stating it only amounted to 3
percent of the value of real property
awarded her at trial. (ASB No. 91-865)

s Gadsden attorney John Cunning-
ham was publicly reprimanded July 15,
1992 in connection with his handling of
a personal injury matter. He failed to
cooperate in the bar's investigation of
the grievance that ensued from the
case. On May 30, 1990, Cunningham
was retained to represent a minor who
was injured in an accident. The case was
ultimately settled in October 1991. The
minor's mother filed a grievance
against Cunningham after the settle-
ment of the case. She alleged that he
convinced them to accept the settle-
ment on incomplete information, failed
to communicate and keep her informed,
and was not truthful about certain mat-
ters associated with the case.

Cunningham never responded to the
allegations of the complaint, in spite of
several written requests that he do so.
Rule 8.1(h) of the Rules of Professional
Conduct provides that a lawyer shall not
fail to respond to a lawful demand for
information from a disciplinary authori-
ty. (ASB No. 91-727)

* Donald T. Trawick undertook to
represent the interests of the president
of a painl contracting company for the
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purpose of recovering some 527,000 in
retainage and other monies the presi-
dent felt were owed to his company by a
construction company. Another paint
contractor brought an action against
the bonding company of Trawick’s
client’s company. In turn, the bonding
company sued Trawick's client and the
officers of his company. Trawick's client
delivered to Trawick all pleadings and
documents and engaged Trawick's ser-
vices for defense of all litigation involv-
ing the client and his company.

The investigation into the facts of the
formal grievance against Trawick
revealed that Trawick never filed suit on
behalf of the client or his company
against the construction company which
allegedly owed retainage and other
monies to the client andfor his company.
The client’s home was subsequently
levied upon by the bonding company
based on the fact that the case had pro-
ceeded to a final judgment against the
client and his company, without the
client ever having been advised by Traw-
ick of any such judgment.

Trawick's client filed a grievance
which was investigated by the Birming-
ham Bar Association Grievance Com-
mittee. The investigator for that body
wrote Trawick requesting a written
response to the grievance. Having
received no response, the investigator
again wrote to Trawick and placed sever-
al telephone calls to him concerning
same. In a telephone conversation with
the investigator, Trawick advised the
investigator that his response was “in
the mail." However, the investigator
never received any such response, Final-
ly, after numerous telephone calls to
Trawick by the investigator, the investi-
gator received a response from Trawick,
However, Trawick had disclosed in a
telephone conversation with the investi-
gator that he could neither admit nor
deny the allegations of the complaint
and that he had no means of providing
any documentation which would chal-
lenge the allegations of the complaint.

The investigation disclosed that
Trawick failed to file any action on
behalfl of his client. Further, it appears
that consent judgments were entered
against Trawick's client without the
client’s consent.

The Disciplinary Commission of the
Alabama State Bar ordered, pursuant to
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Rule 8(e){2), Alabama Rules of Disci-
plinary Procedure (Interim), that Traw-
ick be publicly reprimanded for violating
Rule 1.3 (lawyer’s willfully neglecting a
legal matter entrusted to him), Rule
L4(a) (requiring a lawyer to keep a client
reasonably informed about the status of
a matter and promptly complying with
reasonable requests for information),
and Rule 1.4(b) (requiring a lawyer to
explain a matter to the extent reasonably
necessary to permit the client to make
informed decisions regarding the repre-
sentation), Alabama Rules of Profession-
al Conduct. (ASB No. 91-301)

* Montgomery attorney John A,
Tabor was publicly reprimanded by the
Alabama State Bar on July 15, 1992 for
violating DR 1-102(A)(6) of the Code of
Professional Responsibility by engaging
in conduct that reflects adversely on his

fitness to practice law. The Disciplinary
Board found that Tabor was retained by
parents of a deceased child to represent
them in a medical malpractice claim.
Approximately one year after being
retained, Tabor moved his practice from
Greenville, Alabama to Birmingham
without notifying his clients, In 1990,
Tabor moved his practice from Birm-
ingham to Montgomery, but again
failed to notify his clients. When sum-
mary judgment was granted in the case,
Tabor neglected to notify his clients of
this fact. The Disciplinary Board further
found that throughout his representa-
tion Tabor consistently failed to
respond to telephone calls and letters
from his clients or to otherwise com-
municate with them concerning their
case. (ASB No. 90-831)

* Montgomery attorney John A.

Tabor was publicly reprimanded by
the Alabama State Bar on July 15,
1992 for failure to comply with an
order of the Disciplinary Commission
in violation of Rule 2(d) of the Rules
of Disciplinary Procedure (Interim).
The Disciplinary Board found that
Tabor was given a public reprimand
without general publication in ASB
No, 90-403(A) but failed to appear for
administration of the public repri-
mand as scheduled.

Administration of the public repri-
mand was rescheduled a second time,
but again Tabor failed or refused to
appear. Tabor was given a public repri-
mand for his failure or refusal to appear
in compliance with the Commission's
order in addition to the public repri-
mand imposed on him in ASB No. 90-
403(A). (ASB No. 91-433) |

NOTICE

Disciplinary
Proceedings

Sallie M. McConnell.
attorney al law, whose
whereabouts are unknown,
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State Bar's formal disci-
plinary charges within 28
days of Sept. 1, 1992 or,
thereafter, the charges con-
tained therein shall be
imposed against her in
ASB No. 91-330 before the
Disciplinary Board of the
Alabama State Bar.
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Featuring James W. McElhaney

You will learn to:
B Mesh facts, law, and persuasion into
a compelling story.
B Use words that evoke a sense of
injustice.
M Zero-in on the personal and

professional qualities that set winners
apart from the rest of the profession.

B Use the seven simple rules that are
the secret to powerful questions.

M Organize your cross-examination so
that it argues your case for you.

B Spring the cross-examination traps
your opponent has set for you.

Featuring
James W. McElhaney

Friday, December 4, 1992
Sheraton Civic Center
Hotel—Birmingham

To register call: (205)870-2865

or (800)888-7454 statewide
6 MCLE Hours

Cumberland

Schoal of Law, Continuing Legal Education

M
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ABOUT MEMBERS, AMONG FIRMS

ABOUT MEMBERS

Craig R. Izard announces the relo-
cation of his office to 308 Frank Nelson
Building. The mailing address is P.0O.
Box 130277, Birmingham, Alabama
35213. Phone (205) 323-3241.

Dr. Jim Vickrey, formerly with
Copeland, Franco, Screws & Gill, is
now professor of speech communica-
tion at Troy State University, where
he teaches courses in oral communica-
tion and in the criminal justice pro-
gram.

Sarah Jane Lindsay, former judi-
cial clerk for United States Districl
Court Chief Judge Alex T. Howard, Jr,
and Judge Charles R. Butler, Ir., South-
ern District of Alabama, announces that
she has joined the Tennessee Valley
Authority's Office of the General
Counsel. Her new mailing address is
TVAOGC, 400 West Summit Hill Drive,
Knoxville, Tennessee 37902. Phone
(615) 632-4109,

John Maddox announces the open-
ing of his office in the law offices of
Johnson, Etheredge & Dowling at
131 North Oates Street, Dothan, Alaba-
ma 36303, The mailing address is P.O.
Box 1193, Dothan 36302, Phone (205}
793-2155.

Dwight M. Jett, Jr., formerly asso-
ciated with the firm of Baker & Jett,
announces that he has located his office
al 402 Gordon Drive, SW, Decatur,
Alabama 35601. Phone (205) 351-1303.

Don 0. White announces the reloca-
tion of his office to 4325-A Midmost
Drive, Mobile, Alabama 36609. The new
mailing address is P.0O. Box 91185,
Mobile 36691-1185. Phone (205) 344-
7511.

Frederick M. Garfield announces
the relocation of his office to 2420
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Arlington Avenue, Birmingham, Alaba-
ma 35205. Phone (205) 933-2900.

W.I1. Mathews announces the open-
ing of his offices at 118 East Moulton
Streel, Suite 1, Decatur, Alabama
35601, Phone (205) 355-6070,

M. Clay Ragsdale, formerly a part-
ner with Starnes & Atchison, announces
the opening of his office at Farley Build-
ing, 1929 3rd Avenue, North, Suite 550,
Birmingham, Alabama 35203. Phone
{205) 251-4775.

Thomas T. Reynolds announces
that he has accepted a position as gener-
al counsel of Association Risk Man-
agement Service Company. Offices
are located at 244 East Park Avenue,
Lake Wales, Florida 33853, Phone (813)
676-1681,

AMONG FIRMS

Parsons & Eberhardt announces
that Clyde Alan Blankenship, for-
merly city attorney for the City of
Huntsville, has become a member of the
firm, which will be known as Parsons,
Eberhardt & Blankenship. Offices
are |ocated at AmSouth Center, 200 W.
Clinton Avenue, Suite 703, Huntsville,
Alabama 35801, Phone (205) 533-2172.

Haygood, Cleveland & Pierce
announces that Michael Sharp
Speakman has become an associate.
Offices are located at 120 S. Ross Street,
and the mailing address is P.O. Box
3310, Auburn, Alabama 36831. Phone
{205) 821-3802,

Porterfield, Harper & Mills
announces the relocation of its offices
to 22 Inverness Center Parkway, Suite
600, Birmingham, Alabama 35242-4821.
Phone (205) 980-5000,

Lucas, Alvis & Kirby announces
that J. Steven Clem and Leigh Ann
King have joined the firm as associates.
Offices are located at 250 Park Place
Tower, 2001 Park Place, North, Birm-
ingham, Alabama 35203. Phone (205)
251-8448.

Cabaniss, Johnston, Gardner,
Dumas & O0'Neal announces that
Richard Eldon Davis and Cathryn A.
Berryman have become associates of
the firm. Offices are located in Birming-
ham and Mobile, Alabama.

Gardberg & Knopf announces the
relocation of its Mobile office to 1015
Montlimar Drive, Suite B-4, Mobile,
Alabama 36609, Phone (205) 343-1111,

Beasley, Wilson, Allen, Main &
Crow announces that Julia Anne
Beasley has become an associate of the
firm. Offices are located at 207 Mont-
gomery Street, 10th Floor, Bell Build-
ing, Montgomery, Alabama. The mailing
address is P.O. Box 4160, 36103-4160.
Phone (205) 269-2343.

Hubbard, Reynolds, Mcllwain &
Brakefield announces that Michael
D. Smith has joined the firm, and the
firm name will be Hubbard, Rey-
nolds, Smith, Mcllwain & Brake-
field, Offices are located at 808
Lurleen Wallace Boulevard, North,
Tuscaloosa, Alabama 35403, Phone
(205) 345-6789,

Barry C. Leavell announces that
Robert E. Lee has become associated
with the firm and that the firm has relo-
cated to 205 Madison Avenue, Suite A,
Montgomery, Alabama 36104. Phone
{205) B34-8663.

Phelps, Owens, Jenkins, Gibson
& Fowler announces that Susie T.
Carver has become a partner in the
firm, C. Barton Adcox has joined the
firm as a partner, and Karen C. Wel-
born has become associated with the
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firm, Offices are located at 1201 Greens-
boro Avenue, Tuscaloosa, Alabama
35401, Phone (205) 345-5100,

Harris & Harris announces that
Alice H. Martin, formerly of Almon,
McAlister, Ashe, Baccus & Tanner and
formerly an assistant U.5. attorney,
Western District of Tennessee, Depart-
ment of Justice, has joined the firm as a
partner. The firm name has been
changed to Harris, Harris & Martin.
Offices are located at 407 South Court
Street, Florence, Alabama 35630, Phone
(205) Tod4-1358.

Byrd & Spencer announces the
relocation of its offices to 203-A W.
Main Street, Dothan, Alabama 36301,
Phone (205) 794-0759.

Rosen, Cook, Sledge, Davis, Car-
roll & Jones announces that Sheree
Martin has become associated with the
firm. Offices are located at 1020 Lurleen
Wallace Boulevard, North, Tuscaloosa,
Alabama, The mailing address is P.O,
Box 2727, Tuscaloosa, 35403.

Azar & Azar announces that
William D. Azar has become associ-
ated with the firm. Offices are located
at 260 Washington Avenue, Mont-
gomery, Alabama 36104, Phone (205)
265-8551.

Najjar Denaburg announces that
Rachel J. Moore has become associ-
ated with the firm. Offices are located
at 2125 Morris Avenue, Birmingham,
Alabama 35203. Phone (205) 250-
2400,

Ramsey, Baxley, McDougle & Col-

lier announces the relocation of its
offices to 212 W. Troy Street, Dothan,
Alabama 36303, The new mailing address
is P.O. Drawer 1486, Dothan, 36302,

Sirote & Permutt announces that
Thomas A. Ansley and Brent L.
Crumpton have joined the firm’'s
Birmingham office and Jeff Kohn has
joined the Montgomery office. The
Birmingham office is located at 2222
Arlington Avenue, South; the mailing
address is P.O. Box 55727, Birmingham
35255-5727. Phone (205) 933-7111. The
Montgomery office is located at One
Commerce Street, Suite 600, Mont-
gomery 36104, Phone (205) 263-1022,

THE ALABAMA LAWYER

Penick & Brooks announces the
firm's relocation to 319 17th Street,
North, Suite 200, Birmingham, Alaba-
ma 35203, and that Danita Haskins,
James Love, Debra Bennett Parker
and Malera Traylor-Wright have
become members of the firm,

Trimmier, Atchison & Hayley
announces that Winston R. Grow has
joined the firm. Offices are located at
2737 Highland Avenue, Birmingham,
Alabama 35205. The mailing address is
P.0. Box 1885, Birmingham 35201-
1835, Phone (205) 251-3151.

Bond & Botes announces the con-
solidation of its Riverchase office and
downtown Birmingham office . » The
Daniel Building, 15 South 20th Street,
Suite 1325, Birmingham, Alabama
35233, The firm's Huntsville office has
been relocated to the AmSouth Center,
Suite 705, 200 Clinton Avenue, NW,
Huntsville, Alabama 35801, The firm
also announces that Ron C. Sykstus
has become an associate with the firm.

Sitlinger, McGlincy, Steiner &

Theiler announces that Silver B.
Eberly has become associated with the
firm, with offices located at 3450 First
National Tower, Louisville, Kentucky
40202. Phone (502) 589-2627.

Edgar C. Gentle, III announces
that Lisa F. Grumbles, formerly an
associate with Coggin & Duke, has
joined him as a partner, under the
name of Gentle & Grumbles. Offices
are located at 1928 First Avenue, North,
Suite 1501, Colonial Bank Building,
Birmingham, Alabama 35203. Phone
(205) 325-1530.

Gardner, Middlebrooks & Flem-
ing announces that Christopher E.
Krafchak and William H. Reece
have become associates of the firm.
Offices are located at 64 N. Royal Street,
Maobile, Alabama 36602. Phone (205)
433-3100.

Mark B. Polson and John C. Rob-
bins announce they have withdrawn
from Polson, Jones, Bowron & Robbins
and are now practicing as Polson &
Robbins at 2001 Park Place, North,

The
Alabama

Wills Library

Expéi‘tﬁy":stems
To Assemble
Docu;ilents

* Separate dispositions of
personal effects and realty
* Cash bequests

The programs also prepare:
* Living will declarations
* Powers of attorney

* Granting and exercise of
powers of appointment
* Credit equivalency trusts

* Family tree affidavits
* Assel SUMMaries

The Wills Library is only one of 15 state-specific libraries by ACN, including: Inter Vivos Trusts;
House, Condo and Com’l Real Estate Sales Contracts; Office and Store Lease Riders; Net
Leases; Limited Partnerships; Com®l Mortgages/ Deeds of Trust; Business Sales; Separa-
tion Agreements; Shareholder Agreements; and more.

Only $200 each, with free updates for the first year.

Call Bernice Williams at 800-221-2972_ Specify 5% or 34" disk.

Excelsior-Legal, Inc.

Prepare simple or complex wills in
minutes with Artorneys' Computer Net-
work software. The state-specific
programs ask multiple-choice and fill-
in-the-blank questions, then compose
ratlored documents which can be edir-
ed with vour [BM-compatible word
processing saftware. User friendly, no
commands to learn,

The Wills Library’s wide variety of provisions
includes:

= Marital deduction trusis
with QTIP provisions

* Purchase of annuitics

= Other types of dispositions.

* Execution checklists
* Client interview questionnaires

62 White St., New York, NY 10013
(BO0) 221-2972 FAX (212} 431-311
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Suite 200, Birmingham, Alabama
35203, Phone (205) 252-1388,

T. Roe Frazer, I announces the
relocation of his firm, Langston &
Frazer, to the Langston-Frazer Build
ing, 201 N. President Street, Jackson,
Mississsippi 39201, Phone (601) 969
1356.

Yearout, Myers & Traylor
announces that David F. Miceli has
become an associate of the firm. Offices
are located at 2700 SouthTrust Tower,
420 N. 20th Street. Birmingham, Alaba-

ma 35203. Phone (205) 326-6111.

Cecily L. Kaffer and Harry S.
Pond, IV announce the formation of
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Kaffer & Pond. Offices are located at
150 Government Street, Suite 3003,
Maobile, Alabama 36602. Phone (205)
438-1308.

Wallace, Jordan, Ratliff, Byers &
Brandt announces that B. Glenn
Murdock, formerly senior attorney
with Vulcan Materials Company, has
joined the firm as a partner. The firm
also announces that James E. Fergu-
son, III and Melissa M. Jones have
joined the firm as associates. Offices are
located at 2000 SouthBridge Parkway,
Suite 525, Birmingham. Alabama
352049, Phone (205) §70-0555.

Richard E. Dick and Michael K.
Wi'"tr dnnounce []'It,! rII:'IT'l'.I'.Ii”IUI'! l]]‘

Magnolia
| Office Park
|

Southside
Address

Magnolia and 21 St. South

i In the heart of Five Points
South, the beautiful
Magnolia Office Park offers
the ultimate in convenience
and services.

The three distinct buildings
which make-up the park, are
maintained by on-premise
maintenance and manage-
ment teams.

After almost 30 years in the
leasing and management
field Lewis Investment Com-
pany, Inc. knows how to
please clients.

IL Lewis Investment
Company; Inc.

2140 11th Avenue South
Suite 405

Birmingham, Alabama 35205
(205) 933-5080

Dick & Wisner. Offices are located at
100 Washington Street, Suite 200,
Huntsville, Alabama 35801, Phone
(205) 533-1445.

Dominick, Fletcher, Yeilding,
Wood & Lloyd announces that B.
Boozer Downs, Jr. and J. Mitchell
Frost, Jr. have become members of the
firm, and Victoria VanValkenburgh
Norris has become an associate of the
firm. Offices are located at 2121 High-
land Avenue, Birmingham, Alabama. The
mailing address is P.O. Box 1387, Birm-
ingham 35201, Phone (205) 939-0033.

Scholl & Turner announces that
Peter A. deSarro, III, formerly in pri-
vate practice in Tuscumbia and formerly
a law clerk to Jefferson County Circuit
Judge Josh Mullins, has become associ-
ated with the firm. Offices are located at
#4 Office Park Circle, Suite 315, Birm-
ingham, Alabama 35223. Phone (205)
B871-6004.

Terry L. Mock announces that
Sheila J. Fisher has become associat-
ed with the firm. Offices are located at
401 N. Main Street, Tuscumbia, Alaba-
ma, The mailing address js P.O, Box
740, Tuscumbia 35674, Phone (205)
J386-7080,

Barre C. Dumas, Michael T. Mur-
phy and John T. Bender announce
the formation of Dumas, Murphy &
Bender, 209 N, Joachim Street, Mobile,
Alabama 36603, Phone (205) 431-6000.

Pierce, Carr & Alford announce
that H. William Wasden, formerly
with the Office of the Governor and the
Attorney General's Office of the State of
Alabama, has joined the firm. The mail-
ing address 15 P.0. Box 16046, Mobile,
Alabama 36616,

Harris, Caddell & Shanks an-
nounces that Arthur W. Orr has
become associated with the firm. Offices
are located at 214 Johnston Street, 5.E.,
and the mailing address is P.O. Box
2688, Decatur, Alabama 35602, Phone
(205) 340-8000,

Gorham & Waldrep announces
that Karen Brown Evans has become
an associate, Offices are located at 2101
Gth Avenue, North, Suite 700, Birming-
ham, Alabama 35203, Phone (205) 254-
3216, |
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REPORTS FROM IOLTA GRANT RECIPIENTS

A Helping Hand

TUSCALOOSA COUNTY

by ALYCE MANLEY SPRUELL

(This is the first in a series highlighting those who have benefited from the Alabama Law Foundation's TOLTA program.)

as*sis*tance: the act of giving aid or support
see synonyms at help

uring the 1992 annual meeting of the Alabama
State Bar, | had the wonderful responsibility of
delivering the most recent version of The Hand-
book for Older Alabamians to the board of the
Alabama Law Foundation. The foundation, in
conjunction with the Tuscaloosa County Bar Association, had
provided $6,500 of funding to allow 5,000 newly revised
copies to be printed for the Legal Counsel for the Elderly (a
division of the University of Alabama Law School Clinical Pro-
gram). These handbooks are provided through nutrition cen-
ters, nursing homes and other locations in the western corri-
dor of Alabama.

This was not the first time that the foundation (which is
funded by our IOLTA funds) had provided significant assis-
tance to this office. With a second year of proration looming,
the Legal Counsel for the Elderly could not replace a staff
attorney for the summer of 1991. The foundation provided
funding for three public interest law internships in this office.
These third-year students provided invaluable assistance to the
indigent and elderly throughout west Alabama while gaining
personal knowledge of our state’s need for volunteer lawyers.
The students were asked to provide summaries of their experi-
ences at the end of the summer; to describe these narratives as
moving and inspirational would be a gross understatement.

Funding public interest law internships is not unusual for
IOLTA funds. The North Carolina Bar, for example, has provid-
ed assistance for students from five different North Carolina
law schools for over five years. These funds have enabled
numerous first- and second-year students to experience public
interest law service.

Three University of Alabama Law School students were
recipients of Alabama Law Foundation grants for the summer
of 1992, Two students are working at the Alabama Capital Rep-
resentation Resource Center while the third won a summer
internship with the Southern Environmental Law Center.
None of these students could have pursued this dream without
the IOLTA fund assistance.

THE ALABAMA LAWYER

An an active member of our bar, the benefits from the foun-
dation grants to the over 37 county law libraries and to the
various Law Day and adult literacy projects are obvious. How-
ever, the benefits from grants to entities such as the
Tuscaloosa Children's Center, which provides outreach and
counseling for abused children in our area, may never be
known. Such assistance is the key to the success and survival
of these types of projects throughout the state.

As the immediate past chair of the Tuscaloosa County Legal
Aid Committee, I can also attest to the assistance received by
our bar from the Alabama Law Foundation. These grants have
been crucial to the operation of our free legal clinics that
occur twice monthly. Our bar has also received funding for our
domestic arbitration project which has been an immense help
to our domestic relations court and bar,

The most unique assistance our bar has received from the
foundation was a grant to our Children's Hands On Museum
{CHOM). CHOM developed an exhibit for the elementary age
children that allowed their participation in actual court pro-
ceedings. With bar association members acting as judges
and/or as attorneys, well-known storybook characters like
Alice in Wonderland and Jack in the Beanstalk were charged
and subjected to trial for unlawful trespass and burglary. The
exhibit was popular and very beneficial to our area school chil-
dren,

Assistance, according to several sources | checked, is syn-
onymous with the concept of help. Through the Alabama Law
Foundation grants received by the Tuscaloosa County area,
true assistance has been given to the elderly, the indigent, the
children and the future lawyers of our state, who will, it is
hoped, continue our bar's dedication to support our state and
our communities.

The helping hand of assistance from the Alabama Law Foun-
dation has been firmly grasped by our area — and greeted with
much appreciation and continued gratitude. ]

Alyce Manley Spruell

Alyce Manley Speusdl holds a bachelor's degree from Vanderbilt University and a
faw cegree from the University of Alabama Scheol of Law. She cutrently serves as
direcior af law development for the Unaversity's School of Law
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Ripine THE CIRCUITS

The Russell County Bar Associ-
ation elected new officers at its June
monthly meeting. The new officers
are:

President: Patrick F. Loftin,

Phenix City

Vice-president: Michael J. Bellamy,
Phenix City

Secretary/Treasurer: Charles E.
Floyd, 111, Phenix City

The Tuscaloosa County Bar
Association recently held its annual
meeting and the following officers
were elected for 1992-93;

President: Dan M, Gibson,
Tuscaloosa
Vice-president: Kathryn McC.

Harwood, Tuscaloosa

Secretarw/Treasurer: Robert H.
Shaw, Jr., Tuscaloosa

more, all at an affordable price!

5272 ext. 5221 today!

An affordable legal encyclopedia
is just a phone call away for
the Alabama attorney.

AtLawyers Cooperative Publishing, we
understand your need for sources that
can give you fast, no-nonsense, inex-
pensive answers to your legal inquiries,
Look no further than LCP's integrated
library of legal publications, which in-
cludes our Am Jur 2d series, where
you'll find an encyclopedic, A-Z state-
ment of the complete body of law -
state and federal, civil and criminal,
substantive and procedural —and much

As your Lawyers Cooperative Publishing representatives, we are the vital link
between our products and you. We will work with you to assess your
particular needs and requirements and share our thoughts on what resources
will be of the greatest value to your practice. Together, we will find creative,
effective, and cost-saving approaches to the art of legal research.

Let us show you the products that can help your Alabama practice —from ALR
to Am Jur or USCS to US L Ed. We'll demonstrate how our cross-referencing
system will save you time and money, and we'll give you the facts about our
interest-free terms. Just contact your local representative or dial 1-800-762-

NOTICE

All Alabama Attorneys

Changes regarding Licensing/Spe-
cial Membership Dues 1992-23

Act #32-600 was passed by the
Alabama Legislature and amends
Section 40-12-43, Code of Alaba-
ma, 1975, effective October 1,
1992,

This act involves impartant
changes as follows:

1. License fees increase from
$150 to $200. Special member-
ship dues increase from $75 1o
$100.

2. Attorneys no longer purchase,
from a county probate judge or
license commissioner, annual
accupational licenses to practice
but, instead, purchase these
from the Alabama State Bar.

All licenses to practice law, as
well as payment of special mem-
bership dues, will be sold through
the Alabama State Bar Headguar-
ters. Licenses must be purchased
between October 1 and October 31
or be subject to an automatic 15
percent penalty. Second notices
will not be sent!

In mid-September, a dual invoice
to be used by both annual license
holders and special members will
be mailed to every lawyer admitted
lo practice law in Alabama. Upon
receipt of payment those who pur-
chase the license will be mailed a
license and wallet-sized license for
identification purposes.

Ed Dorgan Christian Etters
Gulf Shores Smyma, GA Those electing special member-
(205) 968-8365 (404) 3338026 ship will be sent a wallet-sized ID
: e R card for identification purposes and
DK::;IET& grr":'l'ns?:: hl;::{ﬂe Imr:'r[rtu also to serve as a recaipt, .
(404) 362-8135 (205) B71-6348 {615) 893-8800 If you do not receive an invaice,
please notify Alice Jo Hendrix,
meambership services director, at 1-
“II; 800-354-6154 (in-state WATS) or
Lawyers Cooperative Publishing (205) 269-1515 immediately!

Agucduct Duilding, Rochester, Sow York 14694
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HELPING
THE ALCOHOLIC
COLLEAGUE

by BETTY REDDY and RUTH WOODRUFF

Copyright © 1992, American Bar Association. Reprinted by permission of American Bar Association.
{The article originally appeared in the May 1992 issue of The Professional Lawyer, Vol. 3, No. 3. The Professional Lawyer is published
by the Special Coordinating Committee on Professionalism of the American Bar Association Center for Professional Responsibility.)

emember that eager, bright
voung associate you hired a
few years back? Who could
have guessed he would tum
out to be a problem for the firm? He's
missing appointments, coming to work
late and isolating himself from co-
workers. People around the office are
starting to talk about him. Even a few
clients have called to voice concerns
about his competence. You can tell that
a downward spiral has begun for him
and evidence has started to appear that
he may be drinking excessively, but is it
really any of your business? What could
yvou do aboul his problem anyway?

Far many lawyers, watching a col-
league suffer from chemical dependen-
cy is a frustrating and confusing experi-
ence. Often it is tempting to do nothing
and hope that the problem solves itself,
Unfortunately, alcohol dependency is a
progressive disease that will only wors-
en if ignored. Alcoholism is a chronic
iliness and can be fatal if untreated. In
1986, alcoholism was the ninth leading
cause of death in the United States,
causing over 26,000 deaths that year.
(Alcohol and Health, 1990),

Even in situations that are not vet
life-threatening, the price for ignoring
the problem is incredibly high. First,
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there is the alecoholie's personal and
professional devastation, Second, in the
context of an alecoholic lawyer, mem-
bers of the lawyer's firm must share
responsibility for mistakes or misdeeds
of the addicted lawyer, either through
malpractice suils or professional disci-
pline for failure to assure that all mem-
bers of the firm conform to the ethics
rules. (See Model Rule 5.1 on responsi-
bilities of a partner or supervisory
lawyer,) More importantly, the
unchecked advance of alcohol depen-
dency in lawyers can adversely affect
competent representation of clients’
legal matters and ultimately destroy
public trust in the legal profession.

Lawyers, like the rest of the popula-
tion, are not immune from the ravages
of alcohol dependency. A new study by
the MNational Center for Health Statis-
tics reports that nearly 43 percent of
adult Americans, about 76 million peo-
ple, have a problem drinker in the fami-
ly. Approximately 75 percent of adults
drink at least once or twice a year dur-
ing celebrations or special occasions.
Many drink moderately, some drink
heavily with no serious problems, and
about 10 percent drink in a way that
causes problems for themselves and
others,

In the legal community, the statistics
are even more startling, A study spon-
sored by the Washington State Bar
Association found that over 18 percent
of their lawyers were alcohol depen-
dent. Between 50 percent and 75 per-
cent of all disciplinary cases nationwide
involve chemical dependency and
approximately 60 percent of discipline
cases in California involve chemical
dependence or emotional distress.
(State Bar of California Lawyer Personal
Assistance Program), Fortunately, there
is help available for impaired lawyers.
There are steps colleagues can take to
help addicted lawyers before they cause
irreparable damage and become lawyer
discipline statistics.

Identifying the problem

The first step is to know

f the signs of impairment. It

may be difficult to recognize

a the difference between social

and problem drinking because alcohol
is a fact of daily life for many. Also, peo-
ple often feel uncomfortable about
invading the privacy of others. Howev-
er, alcoholism indicators are recogniz-
able. It is not necessary to be an expert
on the symptoms and progression of
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the disease to become part of the solu-
tion. Early intervention provides the
best chance of helping the alcoholic,

An alcoholic predictably exhibits
identifiable characteristics of emotional
disruption, destructive conduct, inter-
personal difficulty and responsibility
avoidance. (See box:) If several indica-
tors are present and the person contin-
ues to drink inappropriately despite
continuing problems related to the
drinking, it may be time to give serious
consideration to an intervention,

The intervention

Alcohaelism is not an insol-

'V uble problem. It can be

I"n, treated. One proven method

of addressing the problem of

addiction and motivating the problem

drinker to seek help is a formal inter-
vention,

Intervention is a well-established pro-
cess that interrupts the course of alco-
holism. It provides the afflicted person
with facts about their symptoms that
others have seen. It also brings forth
expressions of love, caring and support
for getting help to combat the addie-
tion.

Well-planned formal interventions
have about a 90 percent success rate in
getting individuals to a place where
they can be evaluated and given assis-
tance or treatment as necessary. Also,
interventions are 100 percent success-
ful in giving the immediate circle of
family and friends an understanding of
the illness and a recovery plan for
themselves, It is never necessary to wait
for someone with a drinking problem to
“hit bottom!"

One individual in the drinker's circle
can review the indicators of alcoholism
and reflect upon personal feelings and
reactions in deciding to investigate the
use of an intervention, Fortunately, for
those in the legal profession, help is
not far away. Lawyer assistance pro-

Betty Reddy

Betly Reddy, CE AP, is 8n ococupalional Services
consullant al Parkside Medical Servicas in Park
Ridige. llimois

Ruth Woodruff

Ruth Woodrufl g 1he assistant editor far the
ABABNA Lawyars’ Manua!l on Pralessional Con-
auet
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ALCOHOLISM
INDICATORS

A eolleague may have a drinking problem if he or she:

* Freguently drinks to drunkenness.

= Avoids non-drinking friends or occasions.

s Manipulates athers.

» [Irives when drunk.

* Has received one or more DUIs,

» Fails to follow through on responsibilities or commitments.

» Deflects with anger and blame all attempts to discuss drinking.

* Promises to cut down on drinking and seems to try to do so.

» Frequently embarrasses family and friends.

* Always has an alibi for drinking-related behavior.

» Seems to have memory blocks at times.

» His asked another lawyer to cover for him/her in court several times
in the past few months.

» Has been noticeably drunk at several recent social affairs.

s Fails toappear at scheduled meetings with clients,

o Shows a deterioration in quality of work.

= Has started to avoid having lunch with the normal group.

* Frequently takes long lunches,

» Appears noticeably drunk or different after lunch.

s Has often been ill on Mondays or Fridays.

grams are developing throughout the
nation. The ABA has lists of contacts
for lawyers' assistance programs in
every state. (See box, page 361.) These
programs operate hotlines that can Are there other participants to be
refer people to appropriate resources included?

for assistance by professional interven- = Will the caller contact potential par-
tionists. In some states the programs ticipants and bring them together
have their own trained, certified volun- for training?

teer intervenors who form teams that * What are the participants’ goals? Do
follow the same process of education, they care or just want to “get even?"
training and planning that a profes- {Those who want to punish or gel
sional does before conducting an inter- even with the problem drinker will
vention. not be accepted as participants.)

Are there enough indicators of alco-
holism?

* What are the caller's goals?

Is there real care and concern?

The intervenor, whether professional
or volunteer, will explore the feasibility
of planning an intervention by asking
the caller questions such as:

The intervenor will also explain that
the major goals are to show the alco-
holic the reality of the disease and to
provide trained assistance in dealing
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Colleagues of an impaired lawver
may feel embarrassed, confused,
angry, resentful, anxious, guilty, or
helpless to address the situation.
These reactions can result in behav-
ior that masks the problem. A col-
league may, for example,

* Cover for the drinker by assuming
or shifting responsibilities within
the firm or making excuses for the
lawyer's failure to perform.,

1

)4

* Try to control the lawyer’s drink-
ing.

Angrily lash out at the lawver.
Lose confidence and trust in the
lawyer,

Avoid the lawyer.

Deny the lawyver's drinking problem.

When colleagues react in these
ways, they are contributing to the
course of the alcoholism by softening
or réemoving the pain the alcoholic

ARE YOU CONTRIBUTING
TO THE PROBLEM?

would otherwise normally experience
from his drinking. That involvement
allows or enables the impaired lawyer
to be deluded into believing that the
problems can be corrected with
everyone's help. It also deludes family
and friends into believing that there
must be something they could do dif-
ferently to stop the drinking, or,
alternatively, that the situation is
beyond hope and the alcoholic cannot
be helped.

with that reality. The intervention will
also help participants replace their own
enabling behavior with responsible
actions. (See box.) Participants learn
how to become part of the solution
rather than the problem,

The intervenor may advise putting a
temporary hold on plans while some or
all members of the group attend sup-
port meetings for friends and families of
alcoholics. These meetings can be an
important transition to the powerful
and emotionally charged atmosphere of
an intervention. Those involved need to
care enough about the problem drinker
to calmly and courageously state the
facts about their experiences with the
aleoholic’s drinking, setting aside any
anger or resentment. They need to be
able to say “] care about you™ and mean
it. They may also need to prepare to
stale and stand by one or two realistic
changes they will make in how they
interact with the alcoholic. For exam-
ple, a partner may have to say, “You
were a valued member of this firm, but
have become a lability, If you continue
to drink, we will have to let vou go."

During the training phase, the inter-
venor educates the group about the
dynamics of alcoholism as they affect
the alcoholic and those close to him or

THE ALABAMA LAWYER

her. Participants are coached on their
individual roles and write down specific
details about recent personal incidents
with the alcoholic, including their own
feelings about these events, and state-
ments of their concern and desire to
help.

The intervenor will also help the
group prepare for getting the alcoholic
to the meeting and for conducting the
meeting itself. The specialist will con-
trol the meeting, assuring the alcoholic
that everyone is there because they care
and want to help, asking the alcoholic
to listen to evervone before responding
and ensuring that the meeting follows
the agreed-upon plan. Usually, arrange-
ments for an evaluation appointment or
a treatment bed are made before the
intervention and, with the impaired
lawyer's consent, an appointment for an
assessment and appropriate treatment
follows the meeting.

There may be ambivalence about partic-
ipating in an intervention, but the will-
ingness of individuals to bring an inter-
vention into the life of someone they
know and care about is an important
step on that person's road to health. It
can also be the entry into a recovery
path for each of the concerned partici-
pants, ]

ADDITIONAL
RESOURCES

Law firms, law schools, bar asso-
ciations, disciplinary agencies and
lawver assistance programs across
the country can now rent or pur-
chase a videotape depicting the
steps of an intervention. For infor-
mation about lawyers, alcoholism
and the intervention process, con-
tact Arthur Garwin, assistant profes-
sionalism counsel, ABA Center for
Professional Responsibility, 541
North Fairbanks Court, Chicago,
Illinois 60611-3314, (312) 988-5204,

For information about other
resources related to lawvers' sub-
stance abuse, including directories of
state and local lawyer assistance pro-
grams and national workshop mate-
rials, contact Donna Spilis, staff
director, ABA Commission on
Impaired Attorneys, 541 North Fair-
hanks Court, Chicago, [llinois 60611-
3314, Phone (312) 988-5350.,
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ALABAMA STATE BAR

TELEPHOMNE 205-269-1515
PO BOX 671
MONTGOMERY, ALABAMA 36101

Dear Alabama Lawyer:

We are pleased to tell you the Alabama State Bar, through its Lawyers Helping Lawyers Committee, has implemented a
comprehensive program to assist those in the legal community with substance abuse problems.

The ALA-PALS (Positive Action for Lawyers) is a group of lawyvers who desire to assist substance-abusing members of the
legal community and their families. We are not part of the disciplinary process and have been granted an attorney-client
privilege by the board of bar commissioners to protect disclosures made in order to assist a substance-abusing lawyer. See
Ala, Rule of Professional Conduct B.3 (c),

ALA-PALS has three missions: (1) Identification and investigation of substance abuse problems of lawyers; (2) treatment
and rehabilitation; and (3) follow-up and recovery. We recognize that addiction to alcohol or other drugs is a primary
chronic illness and is not a moral defect or character deficiency. There is no known cure for chemical dependency and the
ability to handle any quantity of drugs will get progressively worse. Chemical dependency is, however, treatable and the
course may be arrested by total abstinence from mood-altering substances.

ALA-PALS has drafted guidelines which implement a program of intervention for lawyers with substance abuse problems
which affect their professional conduct, We receive, in confidence, information from any source concerning any lawver
thought to have a problem. A discreet and confidential investigation follows along with a careful evaluation of the facts,
The committee then makes recommendations to the lawyer concerning sources of help. All investigations are conducted
by volunteers with the knowledge and authorization of the chairman.

The rehabilitation portion generally starts with a review by the chairman with the volunteers of their results. If the attor-
ney is believed to have a problem, the decision is made as to whether Lo approach the lawyer privately, or, with full consid-
eration of the privileged and confidential nature of the matter, enlist others in an attempl to persuade him to seek help.
These, most commaenly, would include partners or family members. The choices for rehabilitation are in- or out-patient
treatment and Alcoholics Anonymous.

ALA-PALS will continue with a follow-up and recovery program to monitor and assist the recovering attorney and to keep
the ALA-PALS project advised so that the program can certify to the state bar that it is performing its task, The volunteers
are drawn from lawyers, judges and laymen in Alabama who are recovering chemically dependent persons or whose per-
sonal life or professional experience have prompted in them a sincere interest and concern in helping chemically depen-
dent lawyers,

The goals of ALA-PALS are as follows:
To educate the legal communily in Alabama concerning the disease of alcoholism and chemical dependency, particular-
lv as the disease affects them.

* Toidentify chemically dependent lawyers in Alabama,

* To determine the possible chemical dependency of any lawver in Alabama whao s thus identified.

* To arrange interventions in the lives of practicing chemically dependent lawvers, using all the resources available and
appropriale in each case, including family, friends, law partners, other lawyers, judges, and chemical dependency coun-
selors,

We feel sure that when these goals are met, the public will be protected and those members of the legal community who
desire help will remain as productive members of Lthe bar and our society.

Many efforts and much expenditure of time has brought us to this point of being able to offer the ALA-PALS program to
help our peers. Please know there is confidential help if vou or someone in the legal community you know needs this pro-
gram. Please call me at (205) 328-5330 for referral to ALA-PALS or answers Lo questions,

Cordially,

Terrell Wynn, chair

Lawyers Helping Lawyers Committee
Alabama State Bar

Keith Norman, Alabama State Bar liaison
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THE UNAUTHORIZED PRACTICE OF

LAW?

by DAVID B. CAUTHEN and L. BRUCE ABLES

he unauthorized practice

of law is indirectly defined

by Alabama Code §34-3-6

(1975) wherein it states

who may practice law in Alabama.

“(a) Only such persons as are regularly
licensed have authority to practice
laar,

(b) For the purposes of this chapter,
the practice of law is defined as fol-
lows:

Whoever,

(1) In a representative capacity
appears as an advocate or draws
papers, pleadings or documents, or
performs any act in connection
with proceedings pending or
prospective before a court or a
body, board, committee, commis-
sion or officer constituted by law or
having authority to take evidence
in or settle or determine controver-
sies in the exercise of the judicial
power of the state or any subdivi-
sion thereof; or

(2) For a consideration, reward
or pecuniary benefit, present or
anticipated, direct or indirect,
advises or counsels another as to
secular law, or draws or procures
or assists in the drawing of a paper,
document or instrument affecling
or relating to secular rights; or

(3) For a consideration, reward
or pecuniary benefit, present or
anticipated, direct or indirect, does
any act in a representative capacity
in behalf of another tending to
obtain or secure for such other the
prevention or the redress of a
wrong or the enforcement or estab-
lishment of a right; or

{4) As a vocation, enforces,
secures, settles, adjusts or compro-
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mises defaulted, controverted or dis-
puted accounts, claims or demands
between persons with neither of
whom he is in privity or in the rela-
tion of emplover and employee in the
ordinary sense;

is practicing law.

{c) Nothing in this section shall be
construed to prohibit any person,
firm or corporation from attending
ta and caring for his or its own
business, claims or demands, nor
from preparing abstracts of title,
cerlifying, guaranteeing or insuring
titles to property, real or personal,
or an interest therein, or a lien or
encumbrance thereon, but any such
person, firm or corporation en-
gaged in preparing abstracts of title,
certifving, guaranteeing or insuring
titles to real or personal property
are prohibited from preparing or
drawing or procuring or assisting in
the drawing or preparation of deeds,
conveyances, mortgages and any
paper, document or instrument
affecting or relating to secular
rights, which acts are hereby
defined to be an act of practicing
law, unless such person, firm or
corporation shall have a proprietary
interest in such property; however,
any such person, firm or corpora-
tion so engaged in preparing
abstracts of title, certifying, guaran-
teeing or insuring titles shall be
permitted to prepare or draw or
procure or assist in the drawing or
preparation of simple affidavits or
statements of fact to be used by
such person, firm or corporation in
support of its title policies, to be
retained in its files and not to be
recorded.”

The legislative intent by this section
was Lo insure that laypeople would not
serve others in a representative capacity
in areas requiring the skill and judg-
ment of licensed attorneys. State Ex Rel
Porter v. Alabama Association of Credit
Executives, 338 So. 2d 812 (Ala. 1976),

What about the drafting or filling in
of blanks in printed forms of instru-
ments relating to land by real estate
agents, brokers, title companies or
managers as constituting the practice of
law? The Alabama Supreme Court in
the case of Coffee County Abstract v,
State Ex Rel Norwood, 445 S0.2d 852
(Ala. 1983), basically answers this ques-
tion. This decision prohibits the discus-
sions of law or purely mechanical filling
in of blanks in areas that traditionally
have been the territory of attorneys.
The decision also says, in an area that
can be as fraught with complications
and pitfalls as purchasing real estate, an
attorney is the only appropriate person
to give legal advice and determine
exactly what type of instrument best fits
the needs of the parties. This case was
decided nearly ten years ago. There has
been very little judicial action in this
area since. The case of Lawyer’s Title
Ins. Corp. v. Vella, 577 So.2d 578 (Ala.
1990) held in part that a title company
had breached its duty to disclose a
known title defect, an IRS Right of
Redemption. Justice Houslon dissent-
ing and concurring in part noled that

David B. Cauthen

David B. Cauthen, & Dacatur atlarfisy with tha
firm of Cauthen & Cauthen, |8 chalrparson al the
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Commitiza
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the Vella case stood in contrast to the
Coffee County decision stating that
there was no duty to disclose on the
part of the title company to the pur-
chasers, noting that Coffee County held
title companies are forbidden to give
legal advice. Vella, 570 So0.2d 587.

Whether we are cognizant of it or
not, there is a tremendous amount of
unauthorized practice of law conduct-
ed in Alabama. The average layperson
has no idea what the unauthorized
practice of law is, or why there are
statutes in every state prohibiting the
unauthorized practice of law. Clearly,
the purpose is to protect the general
public.

Most real estate agents and bankers
do not know the legal difference
between a deed conveying property to
parties as joint tenants with right of
survivorship as opposed to tenants in
common, The average banker or finan-
cial institution does not recognize the
legal significance of a bank account
under joint names with survivorship
provisions as opposed to an account
opened in the name of an individual

with only the right on the part of the
other party Lo be a signatory. Most
would not realize that when an account
is opened by a parent with one of the
parent's five children as a joint account
with survivorship arrangement, the
child on the account will take the entire
account upon the death of the parent.

The other four children will take noth-

ing. Obviously, this is not what the par-

ent intended. The banker advised the
account to be opened in this manner,
and this is giving legal advice. The
advice is very detrimental to the public.

There are many areas that need to be
looked into, such as:

(a) The sale of books or forms designed
to enable laymen to achieve legal
results without assistance of attor-
neys.

{b) The practice by a credit collection
agency of threatening debtors that
legal action will be brought or con-
templated if the debt is not paid.

Your comments on areas that you
have encountered on a regular basis
wherein non-lawyers are giving legal

advice is solicited. n

HEALTH CARE AUDITORS, INC.

MEDICAL & DENTAL MALPRACTICE EXPERTS
* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE

* GRATIS consultation by clinical rep IN YOUR OFFICE
* GRATIS court room assistance by our clinical reps

11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH

Signed written opinions from $295

* We are NOT simply a referral service. We work
closely with you to BUILD YOUR CASE
* All medical experts are actively practicing -
BOARD CERTIFIED - NO RETIRED EXPERTS
* If your case has no merit we will document such

for your firm GRATIS!

* Financial plans tailored to your exact needs

HCAI MEDICAL LITIGATION SUPPORT TEAM
P.0, Box 22007 5t Petersburg, Florida 33742
B13-579-8054
For Stat Service: FAX (813) 573-1333
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NOTICE

All Alabama Attorneys

Changes regarding Licensing/Spe-
cial Membership Dues 1992-93

Act #92-600 was passed by the
Alabama Legislature and ameands
Section 40-12-49, Code of Alaba-
ma, 1975, elfective October 1,
1992.

This ac! involves important
changes as follows:

1. License fees increase from
$150 to $200. Special member-
ship dues increase from $75 to
$100.

2. Anorneys no longer purchasa,
from a county probate judge or
license commissionar, annual
occupational licenses to practice
but, instead, purchase these
from the Alabama Stale Bar.

All licenses to practice law, as
well as paymeni of special mam-
bership dues, will be sold through
the Alabama State Bar Headguar-
ters. Licenses mus! be purchased
between October 1 and October 31
or be subject to an automatic 15
percent penalty. Second notices
will not be sent!

In mid-September, a dual invoice
to be used by both annual license
holders and special members will
be mailed to every lawyer admitted
to practice law in Alabama. Upon
receipt of payment,those who pur-
chase the icense will be mailed a
license and wallel-sized license for
identification purposes.

Those electing special member-
ship will be sent a wallet-sized 1D
card for identification purposes and
also 1o serve as a receipl.

If you do not recelve an invoice,
please notity Alice Jo Hendrix,
membership services director, at 1-
B00-354-6154 (in-state WATS) or
(205) 269-1515 immediately!
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NEW ALABAMA WORKERS’
COMPENSATION ACT

by STEVEN FORD

(The author acknowledges with appreciation the assistance of Philip Segrest, a 1992 graduate
of the University of Alabama School of Law.)

INTRODUCTION

The new Alabama Workers' Compensation Law signed by
Governor Hunt on May 19, 1992, is the result of a two-vear
process which attempted to address the growing problems in
this area. The Department of Industrial Relations initiated the
reform and once its actions became known “advisors” began
coming out of the woodwork. Ultimately, many individuals,
groups, organizations, and coalitions attempted to direct
and/or influence the course of the proceedings and the final
outcome which made for a political jigsaw puzzle,

The initial reform bill was introduced in May 1991, in the
regular session of the Legislature. Informal negotiations actu-
ally had begun before the bill was introduced and continued
throughout the 1991 session, The bill quickly passed the
House but died in the Senate without being voted on when the
session ended in July. Behind-the-scene negotiations contin-
ued throughout the remainder of the summer, fall and winter
until Governor Hunt called for formal negotiations immedi-
ately before the special session set January 27, 1992, These for-
mal negotiations failed to produce a consensus, and thereafter
the special session basically consisted of more intense negotia-
tions and political lobbying. Although progress was made, the
special session failed to produce a bill and the issue was intro-
duced once again in the 1992 regular session. Continued
negdotiations, lobbying, and a variety of pressures eventually
led to the new act.

Needless to say, no single answer could satisfy everyone. The
final version of the bill represents a true compromise contain-
ing many provisions in which the line in the sand was drawn.
In some limited ways the process could be likened to the labor
and hirth of a child. The two-year labor was at times painful,
intensive and exhausting, while at the same time mixed with
determination, apprehension and second-guessing. The birth
of the bill brought a feeling of relief and satisfaction, vet with
that feeling was a sober realization that it possessed the poten-
tial for both good and bad.

Only time will tell if the real issues facing workers' compen-
sation have been effectively addressed or whether the act is
only a band-aid placed on a lesion, or perhaps a complete mis-
diagnosis. The following is not a technical analysis of the new
act, but simply a topical summary of the changes in the law
presented from a neutral standpoint.
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I. APPLICABILITY

Under prior law the workers' compensation statutes did not
apply to an employer who regularly employed less than three
employees. The act raises the minimum number of employees
to five, except for those emplovers in the business of con-
structing single family, detached residential dwellings. Also,
now under §25-5-1, an employer is anyone who “employs
another to perform a service for hire and pays wages directly
to the person.” Emplovee means “every person in the service
of another under any contract of hire".

Under prior law contained in §25-5-10, those attempting to
evade liability by scheme or artifice are declared “employers”,
However, this section explicitly forbade a construction impos-
ing such liability on contractors and subcontractors, The new
act deletes this provision relieving contractors and subcon-
tractors of liability,

Emplovers electing not to accept coverage must now give
employees and applicants conspicuous notice of that fact.
Under §25-5-50), school boards need not provide coverage until
they receive adequate funds from the special education trust
fund. The act also contains a special provision allowing volun-
teer fire fighters to receive coverage from their departments,
based upon the salary they earn in their regular jobs, It does
not make volunteer firemen's regular emplovers liable,

Il. INSURANCE
A. Employers’ options to secure payment of compensation
Where the emplover elects to act as a self-insurer and the
director rules adversely, the act expedites appeals in §25-5-
8(d)(2) by providing that the presiding judge shall within ten
days after notification of appeal assign a member of the court
to hear the case and the matter shall be set for hearing at the
earliest available time, Under prior law, trials of these issues
were to be “without a jury unless the emplover demands a jury
trial at the time of taking such appeal”, The act strikes this
provision permitting a jury trial. The act raises the minimum
fine for failure to secure compensation from $24 to $100 and
authorizes the court to impose a $100 per day civil fine. In
regard to emplover's insurance policies, filings which contain
aggregate industry data of classification of risks and premiums
are to be public records under §25-5-8(f)(2).
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B. Employver Bill of Rights — §25-5-8(g)

The emplover may, by written request, require his insur-
ance carrier to provide a list of claims made, amounts paid,
details of the workers' treatment, and notice of any proposed
settlement. Failure to comply subjects the insurance carrier
to a fine of between $25 and $100. In addition, if a court
finds that an employee made a fraudulent claim, the employ-
er may fire the worker without worrving about $25-5-11.1
sanctions.

C. Small Employer Incentive Plans — Section 50*

The act will permit insurance carriers to give premium dis-
counts of 10 percent and 15 percent to small employers who
do not suffer any on-the-job injuries for one and two years,
respectively. Similarly, the insurance carrier may assess a 10
percent surcharge against a small emplover who suffers two or
more losses. The act defines “small employer” as an emplover
who is not experienced-rated for workers' compensation
insurance purposes and whose annual workers’ compensation
premium is less than $5000,

Iil. LIABILITY FOR AND AMOUNT OF
COMPENSATION
A. Definition

1. Wages — §25-5-1(6) — Wages consist of earnings
subject to federal income taxation and reportable on the fed-
eral W-2 tax form, including voluntary contributions made by
the employee to a tax-qualified retirement program, volun-
tary contributions to a §125 Cafeteria program, and “fringe
benefits” as newly defined (only the emplover's portion of
health, life and disability premiums). Average weekly earnings
shall not include fringe benefits if the employer continues the
benefits during the period of time for which compensation is
paid.

2. Injury — §25-5-1(g) — Under prior law, injury
included diseases resulting proximately from the accident.
The new definition would include “occupational diseases” and
diseases resulting “naturally and unavoidably” from the acci-
dent. Additionally, the definition includes “physical injury
caused by either carpal tunnel syndrome disorder or by other
cumulative trauma disorder, if either disorder arises out of
and in the course of employment”, However, the burden of
proof for such disorders has been increased to clear and con-
vincing evidence. The act considers mental injury and mental
disorder to constitute an injury only when proximately
caused by some physical injury. This limitation already exists
in case law,

Steven W. Ford
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B. Compensation

1. Permanent Partial Disability — §25-5-57(3)(i) —
If an employee suffering a non-scheduled injury returns to
work at the same or greater wage, his disability is equal to his
physical impairment and no evidence of vocational disability is
allowed. If the emplovee loses his job within 300 weeks of the
date of the injury, he has two years to ask the court to recon-
sider his rating and at this time may present evidence of voca-
tional disability. The court may not reconsider the assessment
if the employer establishes one of the following by clear and
convincing evidence: (1) the employee is on strike, (2) the
employee quit voluntarily without good cause, (3) the employ-
ee was fired for a dishonest or dangerous act in connection
with his work, (4) the discharge was for misconduct after the
employee received a warning, or (5) emplovee lost a necessary
license which he was responsible for maintaining. In the new
hearing, the court is to consider “accommodations” that
would permit the employee to continue working.

2. Permanent Total Disability — $25-5-57(4) —
What, under prior law, constitutes the sole basis of permanent
total disability would under the act be prima facie evidence of
permanent total disability, but is not the socle basis of the
award. An employee refusing to accept “reasonable accommo-
dations” cannot be deemed permanently totally disabled,
Where permanent total disability is the result of a second
injury and the first injury is not in the same employment, the
employee is entitled to compensation only for the degree of
injury he would have received in the latter accident if the ear-
lier injury did not exist. This result follows from the elimina-
tion of the second injury trust fund. The employee must file
an affidavit of gainful employment if he receives employment
due to an accommodation,

3. Death — The act eliminates exclusivity of payment of
benefits for death following disability in $25-5-57(5). In addi-
tion, §25-5-60 mandates payment of $7.500 to the estate of a
worker killed in an accident when the worker has no depen-
dents. §25-5-67 was amended to raise allowable burial expens-
es from $1.000 to 53,000,

4. Delay in Payment — §25-5-59(b)}) — Failure to pay
compensation without good cause within 30 days after it
becomes due results in a 15 percent penalty.

C. Medical expenses

1. Medical expenses — Emplover is responsible to pay
the prevailing rate, not the actual cost, of medical expenses
under §25-5-77. The definition of “prevailing” is set forth in
§25-5-1 and means most common in the area. The method of
determining the prevailing rate for participating and non-par-
ticipating hospitals is set forth in §25-5-77(a). For certain sit-
uations set forth in §25-5-77(i), the parties may seek an
ombudsman review with regard to medical expenses. Disputes
regarding rehabilitation may be submitted to the court.

2. Mileage — §25-5-77(P) — Emplover must pay employee
mileage costs to and from medical and rehabilitation providers
at the same rate provided by law for official state travel,

3. Employee Liability — §25-5-77(g) — Emplovees are
not liable for compensable medical expenses, This means the
health care provider's only recourse is against the employer.
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4. Delay in Payment — §25-5-77(h) — Failure to pay
undisputed medical bills within 25 days results in a 10 percent
late penalty. Failure to pay this penalty could result in a civil
penalty of up to $500,

D. Occupational Disease — §25-5-110

The reform act combines former Articles 4, 5, and 7 on Oceu-
pational Diseases, Occupational Pneumoconiosis, and Occupa-
tional Exposure to Radiation into one unified Article 4 without
changing any of the substantive law. The new Article 4 does set
the statute of limitations consistently at two vears. The repealer
provision in §51 of the act mistakenly repeals Article 6, which
deals with Occupational Pneumoconiosis of Coal Miners, and
leaves in place Article 7, which deals redundantly with occupa-
tional exposure to radiation. This clerical error was in all ver-
sions of the bill and was retained in the enrolled act.

E. Limitations on Recovery

1. Drug Testing — §25-5-51 — An employee may not
recover for an accident “due to the injured employee being
intoxicated from the use of alcohol or impaired by illegal
drugs”. The employer can demand a drug test. Refusal of the
employee to comply precludes compensation. A positive test is
“conclusive presumption of impairment”. The employer must
then prove that his impairment caused the accident.

2. Misrepresentation — §25-5-51 — An emplovee can-
not receive compensation where he misrepresents his physical
condition on an employment application and the injury
received aggravates that condition. The emplover must put a
written notice of this limitation on the application in bold
type.

3. Setoffs — §25-5-57(6)(c) — The employer may
deduct from compensation payments the proceeds of disabili-
ty insurance when the employer provides the benefits or paid
for the plan, The employer may receive a setoff in weeks
against compensation owed if he continues the injured
employee's salary. If the employee receives back pay for any
period, he forfeits to the employer compensation paid for that
period.

4. Employer Subrogation — §25-5-11 — In regard to
third-party actions, the new act expands the emplover's right
to subrogate the disability benefits to include medical benefits
and vocational benefits. It further provides that, in the event a
portion of the judgment is uncollectible, the subrogation
interest of the employer may be reduced.

5. Governmental Actors — §25-5-11 — An employee
may pursue a collateral action against a governmental agency
providing occupational safety and health services or its
employee only for willful injury. Such an agency making safety
inspections on behalf of self-insured emplover is immune
under §25-5-53 from all civil liability except for willful acts.

6. Waiting Period — §25-5-59 — Prior law imposed a
21-day waiting period to receive the first three days compen-
sation for temporary total and temporary partial disability.
The new act extends this waiting period to unscheduled per-
manent partial disability, permanent total disability, hernia,
and death,
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IV. LITIGATION
A. Statute of limitations

The new act sets the limitations period uniformly at two
years from the point of accrual in §25-5-80 and $25-5-117.

B. Discovery — §25-5-81(f)

The act places limits on discovery. No more than two depo-
sitions for each side may be taken except for good cause
shown, However, each party may take the deposition of every
other party. No more than 25 interrogatories can be pro-
pounded by either party. Parties must exchange copies of med-
ical records, which are authenticated as business records
under Ala.R.Civ.Proc. 44({h), Each party may depose the oppos-
ing party's physician.

C. Burden of Proof — §25-5-81(c)

Except for cases of cumulative stress disorders, proof shall be
by preponderance of the evidence. Here the act essentially codi-
fies case law. The burden of proof in workers' compensation
cases has been to reasonably satisfy the trier of fact of the
claim. At least one case has held that this burden is no less
than that in other civil actions. Apparently, there was some
confusion about the “any evidence” standards used by appellate
courts in reviewing findings of fact. The “any evidence” stan-
dard has been the standard of review not the standard of proof.

In cases of cumulative stress disorder, proof must be by
“clear and convincing” evidence. This is a quantum of proof
greater than a preponderance. The act expands on the term in
§25-5-81(c).

D. Standard of Review — §25-5-81(e)

The act adopts a new standard of review. In considering the
“standard of proof set forth herein and other legal issues”, the
legislature in §25-5-81(e) directs the court of civil appeals to
act without presumption of correctness. This language invites
the court to treat as a question of law the issue of whether
proof was sufficient; this issue is not one of law but of fact.
The act goes on to state that “pure findings of fact” may not
be reversed if they are supported by “substantial evidence”,
This “substantial evidence” language was used in the tort
reform legislation which abolished the scintilla rule. Previ-
ously, the appellate courts would not reverse the findings of
the circuit court if based upon “any evidence”, and if any rea-
sonable review of that evidence supports the trial court’s
judgment.

E. Fees and Costs — §25-5-90

The judge fixes the attorney's fees of the employee “upon the
hearing of the complaint for compensation, either hy law or by
settlement”. The expenses of litigation and fees charged by the
attorneys representing the employers must be reported to the
Department of Industrial Relations,

V. THE OMBUDSMAN PROGRAM

A. Duties of the Ombudsman — Section 37*
Participation in the ombudsman program is elective. The

ombudsman is a merit system employee who has demonstrated

familiarity with workers' compensation law. He prepares the
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claim for the Benefit Review Conference, in which capacity he
(1) meets with or provides information to the claimant, (2)
investigates complaints, and (3} communicates on behalf of the
claimant with the employer insurance carrier, and health care
providers. In doing so, he (1) mediates dispules and assists with
claims, (2) informs all parties of their rights and duties (espe-
cially where a party is unrepresented), and (3) insures that the
claims file contain all wage, medical, and other records and
documents relevant to the disputed issues. The ombudsman
may not make a formal record and may not take testimony as
such, but he may ask questions of the employer, the employee,
and the insurance company to supplement or clarify the claim
file. He may not serve as an advocate for anyone or assist a
party after the Benefit Review Conference.

B. The Benefit Review Conference — Section 38%

This is a non-adversarial, informal proceeding, available an
any claim arising after January 1, 1993, It is not mandatory and
is available only when the employer and the emplovee consent,
The Benefit Review Conference has three purposes. The first
purpose is to explain, both orally and in writing the rights of
the parties and the procedure necessary for protecting those
rights. The second purpose is: (1) to discuss the facts of the
claim; (2} to review the information available for evaluating the
claim; and (3) to delineate the issues of the claim. The third
purpose is to mediate disputed issues by mutual agreement.
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C. Dispute Resolution — Section 39*

1. Disputes Between Employer and Employvee — The
Benefit Review Conference may result in either a partial or a
complete resolution of these disputes. If the conference results
in a partial resolution, the ombudsman is to prepare a written
settlement agreement. The agreement must be in writing and
signed by the parties and the ombudsman. An agreement
signed pursuant to this section shall be binding on all parties,
unless within 60 days after the agreement is signed or ap-
proved, the court on a finding of fraud, newly discovered evi-
dence, or other good cause, shall relieve all parties of the effect
of the agreement.

If the Benefit Review Conference results in a full resolution
of the dispute, the ombudsman prepares a written report.
However, this report is not admissible evidence in court. It
contains a statement of the issues resolved and the ombuds-
man's recommendations regarding payment or denial of bene-
fits. In such matters, the circuit court will award attorney’s
fees just as in a regular court action, However, an attorney
may represent any party before an ombudsman without first
getting permission of the court.

2. Disputes Between Insurance Companies — Some-
times insurance companies will disagree as to which is liable
on a claim for which compensation is clearly due. The
ombudsman may enter an Interlocutory Order requiring each
insurance company o pay a pro rata share of the compensa-
tion due the claimant, Upon a final determination of liability,
the insurance company which is liable must reimburse the
company which is not.

D. Miscellaneous Provisions — Section 37*

The Department of Industrial Relations establishes the om-
budsman program. Each emplover must give his employees
notice of the program by posting in one or more conspicuous
places. The Report of First Injury will contain a description of
the services available, The ombudsman will give each claimant
written notice of the assistance available in prosecuting his
claim.

Vi. MEDICAL SERVICES BOARD
A. Composition — Section 43*

The board will have five members. The director of the
Department of Industrial Relations (hereinafter referred to as
“Director”) will appoint these members from a list of nomi-
nees submitted by the Medical Association of Alabama. Board
members will serve five-vear terms. Initial appointments will
be staggered so that a new member will be appointed every
year. Board members may serve two terms.

B. Renumeration — Section 43*

Board members will receive $100 per day or portion thereof
spent in the performance of the duties of their office. Board
members will also receive reimbursement for travel expenses.
The Department of Industrial Relations is responsible for these
payvments, as well as providing necessary meeting and office
space, and secretarial and clerical support,

C. Operation — Section 43*
The board may adopt rules governing its own proceedings.
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One member is elected by the board to serve as chairman.
The board meets at least quarterly at a time and place which
the chairman designates. The chairman may call meetings
more frequently if he deems it necessary. The board func-
tions as a part of the State Department of Industrial Rela-
tions.

D. Powers and Duties of the Board — Section 44*

The board will study, develop and implement such guide-
lines as are necessary and reasonable pertaining to provision
of medical services and determination of medical necessity.
The board will study, design and implement uniform claims
processing forms for physicians to use in reporting medical
information to employers and insurance companies. The
board will study, devise and develop (but not implement) a
uniform system of utilization review and quality assurance for
medical services provided by physicians. The board will then
recommend this system to the director. The hoard will
address and give consideration to those matters which are
directed to it by the director, The board may enter into con-
tracts with members of the health care community in order to
provide the board technical expertise in discharging its own
duties. The board may establish regional committees “to per-
form any responsibilities specified by the board and programs
established for the delivery of medical services under this
act”. Regional committees will be composed of physicians
who serve at the pleasure of the board and receive the same
immunities granted the board members, The Alabama Admin-
istrative Procedure Act governs implementation of this provi-
sion.

E. Maximum Fee Schedule — Section 45*

The board will calculate a maximum fee schedule by adding
7.5 percent to the preferred provider reimbursement of the
state's largest health care service plan incorporated under §10-
4-100 to §10-4-115, Ala. Code (1975). The board may submit a
revised initial schedule, but the revision amounts may not
exceed the initial amounts by more than 2.5 percent. The leg-
islature intends this schedule of fees to supplant traditional
compelitive market mechanisms. The employer is not liable
for medical charges which exceed the maximum fee schedule,
As stated above, employees are not liable for compensable
medical expenses. The board may adjust the fees for three rea-
sons: (1) to account for the cost of living increases based on
U.S. Department of Labor statistics, (2) to reflect changes in
technology and medical practice, (3) to reflect adoption of a
tax on medical services. The tax referred to would not be a
simple income or sales tax, but a general transaction tax such
as that which was recently proposed before the legislature.
Those paying workers' compensation claims may enter into
contracts with health care providers at any mutually agreed
upon price,

F. Immunities — Section 47*

The board and those working for it receive immunity from
civil liability “arising out of or related to the decisions, opin-
ions, deliberations, reports, or publications” of the board. To
receive this protection, it must make such decisions (1) in
good faith, (2) without malice, and (3) based upon then avail-
able information,
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Vil. ADMINISTRATIVE PROVISION
A. Duties of the Director — §25-5-2; §25-5-3; Section 40
The director is responsible for continuing education of those
working in the area of workers' compensation, for filing an
annual report, for appointing certain advisory committees, and
for gathering data appropriate for making decisions required
under the act. The director is to find, but not establish, the
prevailing rate of compensation. The act considers the prevail-
ing rate to be self-determining. The act also grants for those
acting on behalf of the director, immunity from civil liability
for decisions made in good faith, without malice, and based on
then available information,

B. Trust Funds — Section 48%

The bill eliminates the Second Injury Trust Fund. It creates
an Administrative Trust Fund. The Administrative Trust Fund
would be supported by an assessment levied upon insurance
carriers, self-insured employers, and group funds. The bill pro-
vides for the initial assessment not to exceed $4.5 million, and
also an annual assessment not to exceed $5 million. This fund
would pay for costs of programs under the act. This fund
would also pay for any claims which are already vested against
the Second Injury Trust Fund. There can be no recovery of
lump sum attorney’s fees from the Administrative Trust Fund,

C. Safety — Section 31*

The legislature states an intent to promote safety, The direc-
tor is authorized to establish a safety program under which
safety engineers would consult with industry, and advise
industry in ways to make working conditions safer,

D. Effective Dates — Section 53* and Section 55*

Most of the act’s provisions became effective upon passage
and approval by the Governor on May 19, 1992, Certain specif-
ic provisions changing prior law go into effect August 1, 1992,
These provisions include: the new definition of wages: subro-
gation for vocational and medical expenses; drug testing and
impairment; misrepresentation of physical condition and prior
injuries; comparahle wage section dealing with vocational dis-
ability; setoff provisions; statute of limitations; standard of
proof; and standard of review. The Ombudsman Program will
go into effect January 1, 1993.

Regarding applicability of the new act to existing cases, the
Department of Industrial Relations has issued a memorandum
which states that “the law which is in effect at the date of the
injury applies to that injury”,

CONCLUSION

Not all legislation is beneficial and certainly this act contains
its share of questionable provisions. Many of the reforms pro-
vided for in the bill will require an administrative framework in
order to determine exactly how they will operate to achieve the
goals set out in the new statutes. | believe the success or failure
of these reforms will be determined by the credibility and
integrity of the administrative framework used to initiate them,
As to the other provisions, only time and appellate construction
will answer the tough questions raised by the new law. [ |

* This section is new and there is no corresponding section
under prior law.
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RECENT DECISIONS

By DAVID B. BYRNE, JR. and WILBUR G. SILBERMAN

SUPREME COURT OF

THE UNITED STATES

Jurors must be “life-qualified”
in capital cases

Morgan v. fllinois, Case No, 91-5118
(June 15, 1992). May a prospective juror
in a capital trial who states that he or
she would automatically vote for death
if the defendant were convicted be dis-
qualified for cause? The Supreme Court
answered yes by a six-to-three margin.

In an opinion authored by Justice
White, the Court ruled that a capital
defendant has an absolute right under
the Due Process Clause of the Four-
teenth Amendment to have guestions
posed to potential jurors to determine
whether they would automatically vote
for the death penalty upon convicting
the defendant of a capital offense, The
Supreme Court ruled that an [llinois
trial judge's refusal to permit such
questioning after a specific request from
the defense was reversible error.

The Morgan decision is important for
three reasons. First, it reaffirmed the
Sixth Amendment guarantee that a cap-
ital sentencing jury must be a fair and
impartial body. “If a jury is to be provid-
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ed the defendanl, regardless of whether
the Sixth Amendment requires it, the
jury must stand impartial and indiffer-
ent to the extent commanded hy the
Sixth Amendment.”

Second, the Supreme Court declared
that a juror who will automatically vote
for the death penalty in every capital
case should be excused for cause. “Even
if one such juror is empaneled and the
death sentence is imposed, the State is
disentitled to execute the sentence,”

Third, the Court held that a capital
defendant, upon request, is entitled to
have “reverse-Witherspoon” questions
posed to prospective jurors in order to
ensure the right to an impartial jury
and to guarantee the removal of exclud-
able jurors,

Justice Scalia wrote a strongly worded
dissent, joined by Chief Justice Rehn-
quist and Justice Thomas which read in
pertinent part:

“Not only must mercy be allowed, but
now only the merciful may be permitted
to sit in judgment.”

Mental illness and the crimi-
nal process

Foucha v. Louisana, Case No. 90-
5844 (May 18, 1992), May a state keep
people previously acquitted of crime by
reason by insanity confined to mental
hospitals after they regain their sanity
just because they still might be danger-
ous to others? The Supreme Court said
no in a five-to-four decision,

The opinion, authored by Justice
White, held that state officials violated
the defendant’s due process rights by
keeping him institutionalized after psy-
chiatrists said he was sane, Some of the
doctors were unwilling to say that he no
longer posed a threat to himself or oth-
ETS.

Justice O'Connor wrote a separate
concurring opinion in which she empha-
sized how narrow she considered the
Court's holding. Justice O0'Connor said
that states may be able to detain a person
who regains sanity “if, unlike the situa-
tion in this case, the nature and duration
of detention were tailored to reflect

pressing public safety concerns related to
the acquittee's continuing dangerous-
ness.”

State’'s right to mask symp-
toms of mental illness

Riggins v, Nevada, Case No. 90-8466
(May 18, 1992}, Did state authorities vio-
late a mentally unstable defendant’s fair
trial rights under the Sixth and Four-
teenth amendments when they forced
him to take anti-psychotic drugs during
a trial in which he was pleading insanity?

In Riggins, a seven-to-two majority,
led by Justice O'Connor, held that the
forced administration of the anti-psy-
chotic drug, mellaril, to Riggins during
his capital murder trial violated his
Sixth and Fourteenth amendments
rights. Justice O'Connor, citing the
American Psychiatric Association’s
description of the drug’s side effects,
found that the medication created the
strong possibility that Riggins’ ability to
consult with his lawyer, to testify at
trial and to understand the trial pro-
ceedings were “impaired.”

Once a defendant moves Lo terminate
treatment, the Court said, due process
requires the State to show that treat-
ment is medically appropriate and, con-
sidering less intrusive alternatives,
essential to the defendant's safety or the
safety of others.

Speedy trial

Doggett v. United States, Case No, 90-
857 (June 1992). Did the federal govern-
ment violate a defendant’s constitution-
al right to a speedy trial by waiting
more than eight years after his indict-
ment Lo try him, even though the delay
was caused by negligence and not delib-
erate procrastination? The Supreme
Court said ves by a five-to-four margin.

In an opinion authored by Justice
Souter, the Court held that Doggett's
conviction must be overturned. *Where
bad faith delay would make relief virtu-
ally automatic, neither is negligence
automatically tolerable simply because
the accused cannot demonstrate exactly
how it has prejudiced him."
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This is a significant decision because
it departs from prior precedent which
required actual demonstration of preju-
dice to the accused resulting from delay
in all cases. In Doggett, the Supreme
Court held that there comes a time
when delay constitutes a denial of jus-
tice without the necessity of requiring
the defendant to prove demonstrable
prejudice,

Batson extended to defense
use of peremptory strikes

Geargia . McCollum, Case No, 91-372
(June 18, 1992). Do criminal defendants
violate the Constitution when they use
race as a basis for excluding, through
peremptory challenges, prospective
jurors from their trials? The Court
answered yes by a seven-to-two margin.

In an opinion by Justice Blackmun, the
Supreme Court held that the Constitu-
tion prohibits a criminal defendant from
engaging in purposeful racial discrimina-
tion in the exercise of peremptory chal-
lenges against racial minorities. The
Court's holding in McCollum further
extends the decision in Bafson v. Ken-
fucky, A76 U.S, 79 (1986), which limited
racially biased use of peremptory strikes
against racial minorities by the state.

In McColfum, three white defendants
were charged with assault upon two
African Americans. Before jury selec-
tion began, the trial judge denied a
maotion filed by the State to prohibit the
defendants from exercising peremptory
strikes in a racially biased manner to
exclude black venire members. The
State appealed the Court’s ruling and
the Georgia Supreme Court held that
the Constitution did not limit defense
use of peremptory strikes, In reversing
the decision of the Georgia Supreme
Court, the United States Supreme
Court made several findings about a
defendant's right in the context of
criminal trial,

Justice Blackmun reasoned as follows:

Be it at the hands of the state or the
defense, if a court allows jurors to be
excluded because of group bias, it is a
willing participant in a scheme that
could only undermine the very founda-
tion of our system of justice — our citi-
zens' confidence in it

As a practical matter, the Supreme
Court's decision in MeCollum is of little
precedential consequence in Alabama,
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The Alabama appellate courts have
already ruled that peremptory strikes by
defense lawyers are subject to Bafson’s
teaching. See Lemley v. State, 6 Div, 25
(Ala.Crim.App., January 17, 1992).

Based upon the substantial body of
case law following Batson, McCollum
will require defense counsel, who
excludes a minority group member
from jury service, to be prepared to give
an explanation of the strike that it is
not racially biased, i.e,, a race-neutral
reason, if the State objects,

Incompetency to stand trial
— who has burden?

Medina v. California, Case No. 91-
B378 (June 18, 1992}, May states require
defendants to bear the burden of prov-
ing they are incompetent to stand trial?
The Supreme Court answered ves in a
seven-to-two decision.

Justice Kennedy reasoned that such a
requirement would not violate a defen-
dant's due process rights. “It is enough
that a state affords the criminal defen-
dant on whose behalf a plea of incompe-
tence is asserted a reasonahle opportu-
nity to demonstrate that he is not com-
petent to stand trial.”

It is the writer's opinion that this
decision has a substantial impact on the
question of who has the burden of
going forward as opposed to the ulti-
mate burden of persuading the Court
that the defendant does not understand
the nature of the charges and is unable
to effectively cooperate with counsel in
the defense,

BANKRUPTCY

Eleventh Circuit nixes cross-
collateralization in Chapter
11 case

In the Matter of Saybrook Manufac-
turing Company, Inc., 1992 WL.
124355, (11th Cir., June 25, 1992). The
United States Bankruptcy Court for the
Middle District of Georgia approved an
emergency financing order in which
Manufacturers Hanover Bank, holding
a $34,000,000 claim, agreed to lend the
debtors an additional $3.000,000 to
facilitate the reorganization. In doing
50, Manufacturers Hanover received a
security interest in all debtor'sproper-

tv, both pre- and post-petition, which
security interest was to protect not
only the $3,000,000 lent post-petition,
but also the pre-petition $34,000,000.
At the time of the filing, the
$34,000,000 pre-petition debt was
undersecured by approximately
$24,000,000, but by reason of the
financing order this pre-petition debt
became fully secured by all of the
debtor's assets. The Bankruptcy Court
overruled creditors’ objections to its
original financing order, appeal was
taken, request for stay denied, and the
District Court, on appeal, then not only
denied the request for a stay but also
denied the motion and dismissed the
appeal as moot under §364(e) which
provides that the reversal or modifica-
tion on appeal of granting authoriza-
tion to obtain credit does not affect the
validity of the lien unless a stay was
obtained. The Eleventh Circuit, in a
disagreement with other circuits, stat-
ed that the appeal was not moot, that
cross-collateralization was not autho-
rized by §364(e), and, further, that the
Bankruptey Court under 105 does not
have the right to deviate from rules of
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priority and distribution in the interest
of justice and equity, as “if is an imper-
missible means of abtaining post-peti-
tion financing. " (emphasis supplied).

COMMENT: Undoubtedly, this case is
going to pul a damper on bank financ-
ing within the Eleventh Circuit jurisdic-
tional borders, and probably in other
areas where the circuit courts have not
ruled.

U.S. Supreme Court says
holdings in pension plans
under ERISA excluded from
bankruptcy estates

Patterson v. Schumate, __US. __,
__S5.CL__ (1992 LW 127069) (June 5,
1992). The Supreme Court has finally
settled this question which occasioned a
split among the various circuits, The
debtor, Schumate, had an interest of
5250,000 in a pension plan which was
ERISA-qualified. Mr. Justice Blackmun
authored the opinion, which stated that
§541(c)(2) allows a debtor to exclude
from the property of the estate the
debtor's interest in a plan or trust
which contains a transfer restriction
enforceable under any relevant non-
bankruptey law. The Fifth, Eighth,
Ninth and Eleventh circuits had inter-
preted this as applving to restrictions
that would qualify only under spend-
thrift trust laws of the state. Justice
Blackmun, in refuting this interpreta-
tion, said that there is nothing in §541
suggesting that a reference to non-
bankruptcy law pertains exclusively to
the law of a state, and that if Congress
wished to restrict it to state law, it
would have said so.

COMMENT: The State of Alabama
has a special statute which provides
that the ERISA and IRA interests are
exempt. In view of the above holding, it
would seem to make no difference if
the funds are considered not to have
become a part of the estate, Even if an
IRA fund is held not to be bound by
Schumate, the Alabama Exemption
Law, unless unconstitutional, would
take it out of the hands of the trustee.
It is assumed, but not a foregone con-
clusion, that this decision also will
apply to IRA as the legislation which
provides for setting up the individual
retirement accounts and prohibiting
alienation is similar to that of the
employment benefit plans.

372 / September 1992

Supreme Court gives absolute
effect to bar date for objec-
tions to claim of exemptions

In Taylor v. Freeland & Kronz,
_Us._ . S5.Ct_ (1992 WL 77247)
(April 21, 1992) the United States
Supreme Court held that a trustee who
failed to object to the debtor's claim of
exemptions within the time prescribed
by Rule 4003 of the Bankruptcy Rules
was barred from objecting to a debtor's
claim of exemption even where the
debtor had no colorable claim to the
exemption under the Bankruptcy Code.
In Taylor, the debtor was the plaintiff in
an employment discrimination claim at
the time of the filing of her bankruptey
petition. The pendency of the discrimi-
nation suit was disclosed to the trustee
and creditors on the debtor's schedules,
At the first meeting of creditors,
debtor's attorneys disclosed to the
trustee (Taylor) that they estimated the
debtor would recover 90,000 in her
suit. The trustee failed to object to the
debtor's claim of exemption within the
time specified in Rule 4003(b) (30 days
after the meeting of creditors).

Thereafter, debtor recovered $110,000,
The trustee sought to recover the por-
tion which had been paid to respondents
as attorney's fees on the ground that the
debtor had no statutory basis for claim-
ing the proceeds of the lawsuil as
exempt, The Bankruptcy Court ordered a
return of the amount necessary to pay
off the debtor's unpaid creditors. The
Third Circuit reversed because the
trustee had failed to timely object to the
claimed exemption,

The Supreme Court affirmed this rul-
ing, holding that the Bankruptcy Rule
4003(b) bar date to claims was absolute.
The Supreme Court rejected the
trustee's argument that the debtor
lacked good faith in asserting her claim
of exemption. The trustee further
argued that the Court's holding would
create improper incentives for debtors
to claim property exempt on the chance
that the trustee and creditors would fail
to object to the exemption on time. In
response to these arguments, the court
noted that debtors and their attorneys
face penalties and sanctions for improp-
er conduct which would limit bad-faith
claims of exemptions by debtors. The
court further stated that Congress
could enact legislation to remedy any

difficulties caused by the Supreme
Court's reading of the Bankruptcy Rule.

In a very strong dissent, Justice
Stevens stated that he would hold
under the facts of this case that the
time for filing objections to the debtor's
claim of exemptions should be equitably
tolled. Justice Stevens would hold that
the filing of a frivolous claim for exemp-
Lion is tantamount to fraud for the pur-
poses of deciding when the 30-day peri-
od begins to run,

COMMENT: Despite the trustee's fail-
ure to timely object to the debtor's claim
of exemption, the court’s ruling seems
inconsistent with the equitable princi-
pals doverning bankruptey, The creditors
should not be punished by the trustee’s
failure to file a timely objection, particu-
larly where the claim of exemption had
no basis in law. The court specifically
found that the claim of exemption had
no hasis under the Bankruptey Code and
mentioned the availability of sanctions
for bad-faith claims of exemption. Clear-
ly, the court could have granted the
requested relief, as a sanction against the
debtor in this case.

A quick pat, peck or kiss
Walker ¢, Mather, 10th C.C.A,,

F.2d , (March 26, 1992), 22

B.C.D. 1284, state exemption statute
creating exemption in IRA and KEOGH
was valid.

Best Products, Inc., 22 B.C.D. 1288
(Bankr. S.D.N.Y. March 27, 1992),
secured creditor is entitled to adequate
protection only from date of its motion
for relief from stay,

Novelty v. Palons, 8th C.C.A. 958 F.2d
243 (March 30, 1992). Fee enhance-
ment — Lodestar amount is not suffi-
cient if services of attorney are extraor-
dinary, In such case, enhancement
should be allowed.

In re Club Assoc., 11th C.C.A., 956
F.2d 1065 (March 30, 1992). In a case
involving “substantial consummation”,
the Eleventh Circuit held that even if
there had been “substantial consum-
mation” on appeal of a secured credi-
tor's motion for “reliei™ from stay, for
the appellate court to reject the appeal
for mootness, it must determine that it
cannot grant effective relief. Here it
did deny the appeal, stating that the
case had proceeded to a point where
effective relief was not possible. o
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ALABAMA LAWYERS MAKE A CASE FOR
THEIR HEALTH INSURANCE PLAN

That is the plan, available exclusively to members of the Alabama State Bar,
their employees and eligible dependents.
This is the plan that has paid millions of dollars to your peers since 1963.

Don’t take chances!

Join the plan with the proven record of service, reliability and stability. Your participation in
this program keeps it strong for everyone.

EXCELLENT RATES AVAILABLE

Policy Age Premium* Premium**
Single 35 $32.00 $40.00
Family 35 $83.00 $108.00
Single 55 $65.50 $80.50
Insured & Spouse 55 $114.50 $145.50

# $5000 deductible #*#35000 deductible

50/50 Coinsurance to $5000 8020 Coinsurance to $5000

100% to $2,000,000 100% to $2,000,000

lS INSURANCE SPECIALISTS, INC.
2970 Brandywine Road, Suite 135-AL
Atlanta, Georgia 30341

Telephone: 1-404-458-8801 1-800-241-7753

Please send information on the Major Medical Policy to:

Name

Address

City/State/Z1P

Business Phone

Birthdate
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The Use of Depositions at Trial and Preserving Objections:

Is An Objection
To The Form Enough?

ver Lthe past four yvears a
number of decisions by
the Alabama Supreme
Court have addressed the
admissibility of deposition testimony at
trial, Considered in light of the Alabama
Rules of Civil Procedure, these decisions
have an impact on the common practice
of ohjecting solely to the form of a ques-
tion at deposition. This article will
review both the recent decisions and the
applicable Alabama Rules, as well as dis-
cussing the emerging need for more spe-
cific objections at the deposition level.

Admissibility of depositions
at trial

ARCP Rule 32 controls the use of
depositions in court proceedings. While
this article will focus on trial proceed-
ings, it should be noted that the restric-
tions placed on the admissibility and
use of deposition testimony apply to
maotion practice as well as trial proceed-
ings. As a result, where an objection is
preserved at deposition, a party may
object at the summary judgment stage
to the use of inadmissible evidence to
create an issue of fact.

Rule 32 provides that (1) any deposition
may be used as impeachment
against the deponent, and (2) the
deposition of a party or designated
representative may be used for any
purpose. These two uses of deposi-
tion testimony at trial are well
known and commonly utilized, as is
the use of deposition testimony of a
doctor or dentist under 32(a){3).

THE ALABAMA LAWYER

by ROBERT S. McANNALLY

However, 32(a)(3) references other
circumstances under which non-
party depositions are admissible as
evidence. They are:

(a) the witness is dead:

(b} the witness is more than 100 miles
from the location of the trial or in a
state different than the location of
the trial {(where the witnesse's ab-
sence was not procured by the party
offering the deposition);

the witness is unable to attend due
to age, illness, infirmity or impris-
onment;

lc

id) the witness is a licensed physician
or dentist (see above):

if) the party offering the deposition has
been unable to procure the atten-
dance of the wilness by subpoena; or

exceptional circumstances exist
making it desirable, in the interest
of justice and with due regard to the
importance of presenting the testi-
mony of a witness orally in open
court, to allow the deposition to be
used.

I

Death of “discovery”
deposition

For many years litigators recognized
a distinction between depositions that
were taken for the purposes of discovery
and those taken to be admitted as evi-
dence at trial. This distinction is
encouraged by the Rules of Civil Proce-
dure, which specifically allow inquiry
into matters that are inadmissible

under Rule 26, and provide for a relax-
ation of the Rules of Evidence with
regard to testimony taken subject to
objections under Rule 32. Prior to 1970,
Federal Rule 26(a) stated that deposi-
tions could be taken for “the purpose of
discovery or for use as evidence in the
action or for both purposes”, Although
any distinction that existed under the
Rules was deleted when the Rules were
amended in 1970, in practice the dis-
tinction remained, often resulting in
the parties taking a “discovery deposi-
tion™ initially to be followed by a “trial”
deposition at a later date.

The issue was not specifically
addressed by the Alabama Courts until
Ex Parte Cools, 527 50.2d 1292 {Ala
1988), where one of the defendants in a
medical malpractice action noticed the
deposition of the plaintiff's physician
expert wilness. Prior to questioning,
but on the record, the defendant
attempted to limit the scope of the
deposition by designating it a “discov-
ery” deposition, thereby disallowing its
use at trial. The plaintiff refused, stat-
ing that it was his intention to elicit
admissible testimony on cross-exami-
nation. After proceeding with the depo-
sition, the defendant filed a motion
seeking an order {rom the Court pro-
hibiting the use of the deposition at
trial, arguing that *[T]o permit [the
expert's] testimony in its present form
to be read to the jury deprives these
defendants of the right to effective
cross-examination.” fd, at 1293. The
trial judge granted the motion, stating
that had the plaintiff intended to elicit
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trial testimony from the witness, notice
should have been provided to the oppo-
sition.

On appeal, the Alabama Supreme
Court reversed the trial court, rejecting
the distinction between discovery and
trial depositions. Initially the court
pointed to the defendant's deposition
notice which stated that the deposition
was being taken for “the purpose of dis-
covery or for use as evidence in this
cause, or for both purposes, in accor-
dance with the Alabama Rules of Civil
Procedure”. The court then cited Rule
32(a)(3) which allows the deposition of a
witness, whether or not a party, to be
used under specific circumstances (in
this case, if the court finds that the wit-
ness is a physician or dentist). The court
went on to note that both the 6th and
11th circuit courts of appeal had specifi-
cally disallowed the distinction between
depositions taken for discovery and those
to be used at trial. Responding to the
defendant’s “lack of effective cross-exam-
ination” argument, the court suggested
that interrogatories, not a preliminary
“discovery” deposition, are the proper
vehicle for discovery of opinion testimo-
ny in order to prepare for deposition,!

One year later, the Cools decision was
cited in Ex Parte Hatton, 547 50.2d 450
(Ala. 1989), where the trial court grant-
ed the defendant’s motion for summary
judgment based on the plaintiff's failure
to submit expert testimony against one
of two treating physicians in a medical
malpractice case. The plaintiff appealed,
‘pointing to the testimony of an expert
who, although he had been retained to
testify against only one defendant, had
offered opinions against both defendants
in his deposition. On appeal, the court
held that as the plaintiff's expert witness
fell within one of the exceptions listed in
ARCP 32(a)(3), his deposition could be
used for any purpose, including estab-
lishing a breach of the standard of care,

Robert 5.
McAnnally

Aobert 5. MoAnnally. an
gssociate with the
Mabile lirm al Lyons
Pipes & Coox, P.C. 158
A graciuate of Autwrm Lini-
| versity and Ihe Universi-
1y of Alabama Scheal of
Law
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To hold differently would “impermissi-
bly limit the use of depositions under
Rule 32(a) . . . “{it should be noted that
Hatton was a scintilla case).

Standing alone the Coots and Hatton
decisions have a significant impact on
attorneys attending depositions, While
both decisions arise in the context of
medical malpractice litigation, and as
such may appear narrow in scope, a
review of the exceptions allowing the
use of non-party deposition testimony at
trial demonstrates that, for the most
part, they encompass circumstances
that are not predictable. If the applica-
tion of the exceptions were made at the
time that the deposition was taken there
would be some notice to the participat-
ing attorneys that the deposition could
be used as trial testimony. However:

“The existence of one of the condi-
tions set forth in Rule 32{a)i3) is to be
determined at the time the deposition
in offered info evidence, and if any one
of those conditions is satisfied then the
deposition is freely admissible and may
be used by any party for any purpose”.

Coots, 627 So.2d at 1295, (Emphasis
added). As a result, altorneys appearing
at a deposition are forced to assume
that with very few exceptions, it is pos-
sible that every deposition will be read
into evidence at trial,

Objections at deposition
Rule 32{d}{{A} and (B) provide that:

“{A} Objections as to the compe-
tency of a witness or to the compe-
tence, relevancy, or materiality of
testimony are nol waived by failure
to make them before or during the
taking of a deposition, unless the
ground of the objection is one
which might have been obviated or
removed if presented at that time;

{B) Errors and irregularities
occurring at the oral examination
in the manner of taking the deposi-
tion, in the form of the questions
or answers, in the oath or affirma-
tion, or in the conduct of the par-
ties, and errors of any kind which
might be obviated, removed or
cured if promptly presented, are
waived unless seasonable objection
thereto is made at the taking of the
deposition.”

Most practitioners are familiar with
these rules to the extent that (1] ohjec-
tions as to competency, relevancy and
materiality are reserved and (2) objec-
tions as to the form are waived if not
made at the time of the deposition, The
patential danger to the attorney attend-
ing & deposition lies in the exceptions
contained in both, which specifically
state that ohjections are waived if the
grounds are such that they might have
been abviated had the objection heen
made at the time of deposition. It
should also be noted that this waiver
applies not only to objections as to the
form of the question, bul also to ohjec-
tions concerning:

Competency of a witness;
Relevancy;

Materiality:

The path or affirmation;

The conduct of the parties; and
Errors of any kind

= R Il

As a result, the failure lo pose a specific
objection may serve as a waiver of the
right to object af frial if the trial court
feels that the defect was curable,

In an attempt to avoid waiver, parties
generally enter into a stipulation which
tracks the language of Rule 32(A) and
(B} with regard to preserving objections
other than as to the form of the ques-
tion. As this stipulation may vary with
different court reporters, it is advisable
to obtain a copy of the stipulation being
used prior to entering into a stipulation
on the record. However, as shown
below, the Alabama courts will not
allow the parties to rely on stipulations
to escape the exceptions contained in
32 (A) and (B).

Preserving objections

Faced with the expanded potential
for admissibility of deposition Lestimo-
ny under the Coots decision, the
preservation of objections at the time
of deposition becomes critical. The
issue then becomes what type of objec-
tions must be made specifically in
order to avoid waiver under the excep-
tions contained in Rule 32(A and (B).
Citing the “usual stipulation” discussed
above, many litigators have relied
almost exclusively on ohjections “to the
form” of a question to preserve objec-
tions,

In McKelvy v, Darnell, 587 50.2d 980
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(Ala. 1991), the plaintiff sued the defen-
dant based on damages allegedly
received in an automobile accident.
The plaintiff noticed the deposition of
the plaintiff’s treating physician which
was taken under the stipulation that all
ohjections other than those to the form
of leading questions were reserved
until trial. When eliciting the witness’s
opinion testimony, the plaintiif appar-
ently failed to lay the necessary predi-
cate. At trial the plaintiff introduced
the deposition, and when the opinion
questions were read the defendant
made an objection based on the insuffi-
cient predicate which the trial court
sustained.

On appeal, the Alabama Supreme
Court recognized that a stipulation had

been entered into, but held that the
stipulation “effectively” incorporated
the provisions of Rule 32{b) discussed
above. Citing Rule 32 (d){3)(B), the
court held that the defendant had
walved his right to object to the deposi-
tion testimony at trial by failing to
object al the time of deposition: “|T]he
Rule requires that. if a timely objection
would enable the guestioner to remedy
the problem so that the same testimony
could be received in accordance with
the law, the objection must be made at
the time the deposition is taken”. Id. at
084,

The McKefry decision marks the first
recognition by the Alabama courts of
the broad exception lo reserved objec-
tions under the Rules, Although com-

mentators have long recognized the
potential for waiver of the right to
object at trial (the McKelvy opinion
cites both Moore's Federal Practice and
McElrovs' Alabama Evidence), there had
previously been no discussion of the
exception as applied to a specific fact
situation. While McKelvy fails to pro-
vide a benchmark by which the practi-
tioner can judge whether or not a spe-
cific deficit 1s one that “might be obwviat-
ed, removed or cured if promptly
presented”, the court's willingness to
muodify the parties’ stipulation and the
broad language of the opinion suggest
that every objection should be made
with some degree of specificity, and
argues against objections “to the form”™
without further explanation or basis.

Youre Better When
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Objection “abuse”

All litigators have been present at a
deposition when an attorney used objec-
tions as an opportunity to editorialize or
coach the deponent using “speaking
objections”. Given the necessity Lo pose
specific objections in order to avoid
waiver, where do proper objections end
and improper objections begin?

One federal magistrate issued a stand-
ing order for use where speaking objec-
tions became an issue. Note that here,
the court places the burden of obtain-
ing a specific objection on the question-
ing party:

4. Objections Unless the interrogat-
ing lawver requests further explana-
tion, no lawyer may object to a
question in any manner except to
say “I object,” and to state the fol-
lowing additional items:

a. Rule Number The number of Fed-
eral Rule of Civil Procedure or of
Evidence, or citation to a statute;

b. Privilege The name and source of a
privilege:

¢. Form The words “to the form of
the question.” If and anly if the

interrogating lawver asks for a fur-
ther explanation, the objecting
party may state only one or more of
the following:

ambiguous

argumentative

asked and answered

assumes a fact not in evidence
compound

confusing or unintelligible
hypothetical question misused
leading

misquotes a witness or exhibit
narrative answer requested
overly broad or general

“The objecting lawyer shall make no
further objection unless the interrogat-
ing lawyer 50 requests.”

It is also noteworthy that the list of
objections allowed does not include
materiality, relevancy or competency as
discussed in Rule 32 (d).

This new posture is not entirely
defensive. Another common scenario
finds one attorney objecting to the
form, but refusing to identify the basis
for his or her objection when requested

in cases of:

] Estate planning

[ Estate sertlement

] Marital dissolutions

] Recapitalizations

[J Employee stock ownership
plans

Don’t Risk A Valuation
Penalty. Introduce
Your Clients to Business
Valuation Services.

John H. Davis 111, PhD, MAI, SRPA, ASA, president of Business
Valuation Services Inc., is the only designated ASA Business Val-
uation appraiser in Alabama. Business Valuation Services provides
consultation by the hour, appraisal reports and expert testimony

Contact John H. Davis 111, PhD, MAI, SRPA, ASA
4 Office Park Circle ® Suite 305 ® Birmingham, Alabama 35223
P.O. Box 530733  Birmingham, Alabama 35253
(205) 870-1026

[J Bankruptcy proceedings
] Mergers or acquisitions

[ Buy-sell agreements

[ Dissident stockholder suits
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to do so by the questioning party. In
light of McKelvy, such a refusal will
provide additional grounds for waiver as
the policy of that decision seems to be
the opportunity for cure allowing the
admissibility of evidence at all,

Conclusion

In light of the potential admissibili-
ty of most depositions at trial and the
potential waiver of objections if the
objection could arguably be curative,
new rules have emerged for those who
intend to protect their right to object
at trial to the admissibility of deposi-
tion testimony. Under Coofs, it can-
not be assumed that only the deposi-
tions of the parties and medical
experts will be admissible (although
this will certainly remain the norm),
There is no longer any doubt that
every deposition must serve the cross-
purposes of discovery and potential
trial testimony.

With regard to objections, the parties
may stipulate to specific conduct dur-
ing the taking of a deposition, but
where that conduct is contrary to the
Rules the courts will opt for the specif-
ic language of the Rule, No longer will
“phjections to the form of the question”
serve as a panacea. Although MoKelvy
arose in a deposition where the parties
had stipulated that g/l objections
except as to the form of leading ques-
tions were ostensibly reserved, it is
conceivable that an objection to the
form alone would be deemed insuffi-
cient by the court to put the opposing
party on notice of the specific error
which might be “obviated, removed or
cured”. It will be in the judge's discre-
tion to make a determination as to
whether an objection was sufficient so
as to put the opposing party on nolice
of a defect, using as a guideline the
broad language of Rule 32 and the
McKelvy decision. As such, to avoid
waiver, it will be necessary to state a
specific objection in terms that, at a
minimum, direct the opposition to the
defect, allowing an opportunity for
cure. n

Footnotes

Far a mote tharough discuseion o the Cools
decision and s impacl, sed Stove Whnitehead's
Note, "Ex Pane Cools: Deoath of the ‘Discovery
Deposition’ in Alabama - Have Good Inentlons
Gora Awry? 41 Ala L. Rew. 206 ( 1088

THE ALABAMA LAWYER



ALABAMA STATE BAR

VOLUNTEER LAWYERS
PROGRAM

HELPING OTHERS HELPS Us ALL

Judge Learned Hand once said,

“If we are to keep our democracy, there must be one commandment:

s attorneys, we recognize
this “commandment™ of
equality under the law as
a cornerstone of our judi-
cial system. We understand that all citi-
zens have rights and liberties under law
and that the ability of persons to secure
such rights and liberties, or to resolve
conflicts, depends upon access to the
legal system. Too often, persons cannot
afford legal representation in matters
vital to their well-being and, conse-
quently, suffer violations of their rights.

It is part of our nature as attorneys to
want to remedy such wrongs and solve
problems for those less fortunate than
ourselves through advocacy, Organized
pro hono programs not only help guar-
antee equal access to the law, but also
provide opportunities for attorneys to
do just that, i.e., participate in the pro-
cess of making our legal system work
for all people.

By getting involved in pro bono activ-
ities, a lawyer can see an immediate,
positive effect on another human
being's life. Volunteering vour skills
and expertise to another person in crisis
provides a level of personal satisfaction

THE ALABAMA LAWYER

Thou shalt not ration justice.”

often different from the day-to-day
practice of law. As has been said by
attorneys who regularly include such
work in their practice, pro bhono is
“dgood for the professional soul,” and in
a time of increasing career dissatisfac-
tion among attorneys, it may be a way
back to the essence of what being a
lawver and a professional is all about,

If you, your firm or vour local bar
association is interested in sponsoring a
pro bono program for civil cases in your
area, contact Melinda Waters, director
of the Alabama State Bar Volunteer
Lawyers Program, at (205) 269-1515 in
Montgomery, or write for informational
materials at P.O. Box 671, Montgomery
36101,

Pro bono honor roll update
Alabama attorneys participating in
organized pro bono projects for civil
cases were recognized for this commit-
ment to providing legal services to the
poor in the first annual “Pro Bono
Honor Roll" published in the July edi-
tion of The Alabama Lawyer. The fol-
lowing attorneys were mistakenly over-
locked and we thank them now for their

dedication to making access to justice a
reality for all citizens in their commu-
nities, regardless of ability to pay:

Paul W. Brock, Maohile

Jonathan Alexander Brown, Vernon
M. Jill Ganus, Mobile

G. William Gill, Montgomery
Willie Julius Huntley, Jr., Mobile
Roy M. Johnson, 111, Columbiana
Kelso Jones, Birmingham

Daniel R. Klasing, Mobile

Stephen Brian Levinson, Anniston
Floyd L. Likins, Jr., Opelika

Julian L. McPhillips, Jr., Montgomery

Robert H. Turner, Marion

If vou would like to participate in pro
bono activities through the Volunteer
Lawyvers Program, please write for
information and enrollment forms, W
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JAMES LEE TEAGUE

Whereas, James Lee Teague was
born in Birmingham, Alabama on
February 15, 1948 where he received
his early education. He received his
bachelor's degree in accounting in
1971, master's degree in vocational
rehabilitation counseling in 1972
and juris doctor degdree in 1980 from
the University of Alabama. He was a
member of the Bench and Bar Legal
Honor Society and the Farrah Law Society. Jim was with
the State Vocational Rehabilitation Service from 1972-77.

Whereas, the Mobile Bar Association desires to remember
his name and to recognize his contributions to our profes-
sion and to this community;

Now, therefore, be it known, that James Lee Teague
departed this life on May 18, 1992,

Jim became associated with Lee Hale in 1981 and was a
partner in the firm of Hale, Hughes & Teague at the time of
his death. He had been a clerk with the Alabama Court of
Criminal Appeals and was honored in 1983 by being named
as one of the Outstanding Young Men in America by the
United States Jaycees.

Jim was a member of the baptist church and loved to play
tennis and golf,

Jim will be long remembered for his steadfast friendships
among his fellow lawyers and as an aggressive, determined
advocate of the rights of his clients. He is survived by his
wife, Wanda Sandy Teague; two sons, James L. Teague, Jr.
and Ryne ). Teague; two daughters, Ashley D). Teague and
Brynn M. Teague, all of Fairhope, Alabama, and his mother,
Norma F. Teague of Hueytown, Alabama.

= Jerry A. McDowell, President
Mabile Bar Associafion

GEORGE C. HAWKINS

On the 9th day of August 1991,
George C. Hawkins departed this
life. George Hawkins is truly missed
by the citizens of Etowah County
and of the state of Alabama. George
was known in the legal community
as a consummate trial lawyer. He
served as president of the Alabama
Trial Lawvers Association (then
known as Alabama Plaintiff’s
Lawyers Association), assistant attorney general, legal
advisor to the Governor, and president of the Etowah

County Bar Association, and was one of the very few
lawvers from Alabama ever to be inducted into the Inter-
national Academy of Trial Lawyers, He practiced law in
Gadsden, Alabama for 49 years, maintaining an active
practice until his death,

George was no stranger to the people of Alabama. He was
known for his aggressive leadership and adherence to deep
and paramount convictions when he served in the Alabama
Legislature, George served two terms in the House of Rep-
resentatives from Etowah County and also served as Speak-
er Pro Tem, floor leader and chair of the House Ways and
Means Committee. The press recognized his qualities when
they voted him the outstanding orator of the state Legisla-
ture, outstanding member of the Legislature and the best
debater in the Legislature. George served the Alabama Sen-
ate as the second in command. As the senator from Etowah
County, he was elected by his colleagues to serve as presi-
dent pro tem during the term 1963-67. He was well respect-
ed over the state for the many worthwhile legislative
achievements in which he had been a promoter or a leader.
He co-sponsored the competitive bid law for the state. He
was a sponsor of legislative reapportionment. He sponzored
hills for jury service for women. He was the flag-bearer for
all veteran legislation passed during his terms. George
earned a solid reputation as a hard-working senator for all
the people.

He served in five different administrations, as well as
attorney for the State Department of Revenue under Gover-
nor Frank Dixon, as assistant attorney general during the
administration of Governor Chauncey Sparks and as legal
advisor during the first administration of Covernor James
E. Folsom.

After he left politics and returned to Cadsden to practice
law, he continued Lo distinguish himself in his professional
and civic endeavors. He organized and operated Hawkins
Mortgage Company, as well as serving as a member of the
board of directors of the Merchant and Farmers Bank and
Exchange Bank of Attalla. He also served as director of a life
insurance company and many other companies.

George Hawkins was born in Elora, Tennessee on the 4th
day of December 1918. He graduated from Etowah High
School and attended the University of Alabama. He received
his law degree from the University's School of Law in 1942

George Hawkins contributed in a meaningful way to his
profession, the state of Alabama, his family and his church.
He adhered to the highest standards and was uniformly
revered and admired.

He is survived by his wife, Jean T. Hawkins; his chil-
dren, George C. Hawkins, 111, Laura Browder, David H.
Hawkins, John Hawkins, and Carol Simmons; and grand-
children.

- Gregory 8. Cusimano
Gadsden, Alabama
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INGRAM BEASLEY
Birmingham
Admitted: 1930

Died: June 29, 1992

CHRISTOPHER HARTWELL Davis
Monfgomery
Admifted: 1931
Died: March 18, 1992

JAMES EDWARD HART, JR.
Brewfon
Admitted: 1970

r Died: June 24, 1992

FRANK JACKSON MARTIN
Cadsden
Admitted: 1927
Died: April 30, 1992

ALFRED M. NAFF
Birmingham
Admitted: 1950
Died: June 22, 1992

e M.E.M.O.R.I.A.L.S .

JAMES A. PLYLAR
Birmingham
Admitted: 1953
Died: May 20, 19492

CrarLes A, PoeLLNirz, JR.
Florence
Admilted: 1933
Died: July 20, 19492

Roy LEE SMITH

Phenix Cily ||
Admiltted: 1924

Died: June 11, 1992

ROBERT FRANK SPLITT
Fort Myers, Florida
Admitted: 1976
Died: July 5, 1992

JAMES LEE TEAGUE
Mobile
Admitted: 1980
Died: May 18, 1992

members, please let us know.

PLEASE HELP US ...

We have no way of knowing when one of our members is deceased unless we are
notified. Do not wait for someone else to do it; if you know of the death of one of our
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CLASSIFIED NOTICES

RATES: Members: 2 free listings per bar member per calendar year EXCEPT for “position wanted” or “position offered” listings -
$35 per insertion of 50 words or less, $.50 per additional word, Nonmembers: $35 per insertion of 50 words or less. $.50 per addi-
tional word, Classified copy and payment mus! be received according 1o the following publishing schedule: September "92
issue—deadline July 31, 1932, November "92 Issue—deadline September 30, 1992, No deadline extensions will be made

Send classified copy and paymen!, payable o The Alabama Lawyer, 1o: Alabama Lawyer Classifieds, cfo Margaret Murphy, P.O. Box

4156, Montgomery, Alabama 38101

* For Sale: The Lawbook
Exchange, Ltd. buys and =ells
all major lawbooks, state and fed-
eral, nationwide. For all your law-
book needs, phone 1-800-422.
6686. MasterCard, VISA and
American Express accepted.

* For Sale: Save 50 percent on
your lawbooks, Call Mational Law
Resource, America's largest law-
book dealer. Huge inventories.
Low prices. Excellent quality. Your
satisfaction absolutely guaran-
teed, Also, call America's largest
lawbock dealer when you want 1o
sall your unneeded books, Call
for your free, no-obligation
quotes, 1-800-279-7799.
National Law Resource.

* For Sale: Model Rules of Profes-
sional Conduet, Personal copies
available for 5 (includes post-
age). Mail check to P.O. Box
671, Montgomery, Alabama
36101. Fre-payment required

* For Sale: William S. Hein &
Co., Inec., serving the legal com-
munity for over 60 years, We buy,
sell, appraise all lawbooks, Send
want lists to; FAX (716) 883-
8100 or call 1-800-828-
7571.

* For Sale: Used Harris Lanier
waord processing system consist-
ing of: Concept 4000 Network
Server with 256K RAM; 20 MB
H/D: 650K 5 1/4" disc drive. Can-
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cept 1400 workstation with 20 MB
H/D; 650K, 5 1/4" floppy disc
drive and MNode kit — keyboard
and monitor, Two Concept 1100
Medialess workstations with key-
boards and monitors, Lanier LS-
08 desktop laser printer. Two
Lanier LQ-40 (letter quality) desk-
top printers (one printer has track
feeder). Harris Lanier DOS and
perspective word processing soft-
ware. $3,000 or best offer.
Schmitt & Harper, 213 Bar-
nett Boulevard, Tallassee,
Alabama 36078. Phone
{205) 283-6855.

For Sale: Georgia Appeals and
Georgia Reports. Good for begin-
ning praclice. Best offer, Send
inquiries to Meacham & Flow-
ers, P.0. Box 9031, Colum-
bus, Georgia 31908. Phone
(706) 576-4064.

For Sale: West's Alabama
Reporter for Southern 2nd, vol-
umes 439-557. This sat is 39
hardbound books. Phone (205)
B77-T792.

For Sale: Murphy's Will Clauses
by Joseph Hawley Murphy. Pub-
lished by Matthew Bender, Cur-
rently updated — Cost 5610 new
will sell for 5100, Volumes 1, 2,
2A, 3. Lindey Separation Agree-
ments and Antenuptial Contracts
by Alexander Lindey. Published
by Matthew Bender. Currently
updated — cost 460 new, will
sell for $75. Volumes 1, 2, 3. Con-
tact Alice Hancock, UAW

Legal Services Plan. Phone
(205) 461-7526.

For Sale: Office furniture, sup-
plies and equipment for sale,
including desks, chairs, confer-
ence table, copier, fax machine,
telephones, and dictation equip-
ment. Lawbooks: Code of Alaba-
ma, Southern Reporter, Supreme
Court Reporter, and many mare.
Available for viewing al 639
Martha Street, Montgom-
ery, Alabama, Monday-Fri-
day after 5 p.m. Call [205)
834-9636 and leave a mes-
sage.

For Sale: The Estate of Kenneth
Cooper, attorney at law, is accept-
ing bids on a complete faw library
consisting of approximately 639
volumes. The |law library includes
a complete up-to-date set of Code
of Alabama as revised in 1975,
consisting of 25 volumes, as well
as an up-to-date set of Alabama
Reporters So, 2d consisting of 99
volumes. The law library also con-
tains 515 additional volumes from
sets such as Shepard's, ALRs and
Modern Legal Forms. All interest-
ed parties should write the law
office at Zoom Box 1000, Bay
Minette, Alabama 36507.
Phone (205) 937-7412,

* For Sale: Complete sets with all

current supplements of ALR, ALR
2d, ALR 3d, ALR 4th, ALR 5th,
ALR Fed, ALR Digests — 32,000,
must pick up in Gadsden, Phone
(205) 547-6801.
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SERVICES

* Service: Traffic engineer, con-
sultant/expert witness. Graduate,
registered, professional engineer.
Forty years' experience. Highway
and city roadway design, traffic
control devices, city zoning. Write
or call for resume, fees. Jack W.
Chambliss, 421 Bellehurst
Drive, Montgomery, Alaba-
ma 36109. Phone (205) 272-
2353.

Service: Legal research help.
Experienced attorney, member of
Alabama State Bar since 1977
Access to stale law library. WEST-
LAW available. Prompl deadline
searches. Sarah Kathryn Far-
nell, 112 Moore Building,
Montgomery, Alabama
36104. Phone (205) 277-
7937. No representation is made
that the quality of the legal ser-
vices to be performed is greater
than the qualily of legal services
performed by other lawyers.

Service: Examination of gues-
tioned documents, Handwriting,
typewriting and related examina-
lions. Internationally court-guali-
lied expert witness. Diplomate,
American Board of Forensic Doc-
ument Examiners. Member. Amer-
ican Society of Questioned Docu-
ment Examiners, the International
Association for Identification, the
British Forensic Science Society
and the Nalional Association of
Criminal Defense Lawyers.
Retired Chief Document Examin-
er, USA Cl Laboratories, Hans
Mayer Gidion, 218 Merry-
mont Drive, Augusta, Geor-
gia 30907, Phone (706) 860-
4267.

Service: HCAI will evaluate your
cases gratis for ment and causa-
tion. Clinical reps will come to
your office gratis. If your case has
no merit or if causation is poor, we
will also provide a Iree written
report, State affidavits super-
rushed. Flease see display ad on
page 364, Health Care Audi-
tors, Inc., P.0. Box 22007,
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St. Petersburg, Florida.
Phone (813) 579-8054. FAX
573-1333

Service: Insurance, expert wit-
ness. Siver Insurance Man-
agement Consultants (since
1970). Available to consult andfor
furnish expert testimony in areas
of property/casualty insurance,
employee benefits and business
life insurance. Staff include JDs
with insurance industry experi-
ence. Due to lirm's core-consult-
ing practice with corporate and
government clienis, we are partic-
ularly qualified in matters involv-
INg coverage interpretation, insur-
ance industry customs and prac-
lices, professional liability, bad
faith, rates and premiums, contro-
veried property claims, poliution,
claims-made issues, and insurer
insolvency. Initial discussion and
impressions offered without
charge. Call Edward W.
Siver, CPCU, CLU or Jim
Marshall, JD, CPCU, ARM at
(8B13) 577-2780.

Service: Cenified Forensic Doc-
ument Examiner. Chief docurment
examiner, Alabama Department of
Forensic Sciences, retired. B.S.,
M.S. graduate, university-based
residen! school in document
examination. Published nationally
and internationally. Eighteen
years' trial experience stateffeder-
al courts of Alabama. Forgery,
alterations and document authen-
licity examinations. Criminal and
non-criminal matters, American
Academy of Forensic Sciences,
American Board of Forensic Doc-
ument Examiners, American Soci-
ety of Questioned Document
Examiners. Lamar Miller,
3325 Lorna Road, #2-316,
P.O. Box 360999, Birming-
ham, Alabama 35236-0999.
Phone (205) 988-4158.

POSITIONS OFFERED

* Position Offered: Major Alaba-

ma law firm seeks lawyer with
extensive experience in environ-

mental law lo develop firm's envi-
ronmental law department. Prefer
extensive experience in compli-
ance and oblaining permits under
RCRA and CERCLA and assisting
clients with environmental aspects
of business lransactions. Strong
experience, academic qualifica-
tions and client development skills
required. Confidential reply
to P.O. Box 1986, Birm-
ingham, Alabama 35201
1986, Attention: Hiring
Attorney.

Position Offered: Birmingham
bankruptcy firm is seeking to
establish offices in Montgomery
and Mobile. Our firm would like to
find sole praclitioners in these
cities who are interested in asso-
ciating with us. Send resume 1o
Office Manager, 15 S. 20th
Street, Suite 1325, Birming-
ham, Alabama 35233

Position Offered Attorney jobs.
National and Federal Employment
Report. Highly regarded monthly
detalled listing of attorney and
law-related jobs with the U.S. Gov-
ernment, other public/private
employers in Washington, D.C.,
throughout the U.S, and abroad
500-600 new jobs each issue. $34
for three months; $58 for six
months. Federal Reports,
1010 Vermont Avenue, NW,
#408-AB, Washington, D.C.
20005. Phone (202) 393-
3311. VISA and MasterCard
accepted. -]

Richard Wilson

& Associates

Registered
Professional
Court Reporters

17 Mildred Street
Montgomery, Alabama 36104

264-6433
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Westlaw. Think of it as
your own personal newsstand.

Today's news and

information. Itcan

be the edge you need
1o win,
Enter DIALOG®
on WESTLAW,

L —
N e VOUT access
to the most
comprehensive network of news and

information available today.

Your own newsstand. On your desktop.

o 19082 Waest Publinhing Co

2p398a7-02  [324346

It's what these times call for when vou
need to examine every aspect of your
client's situation,

Including business trends, out of court
settlements, and what your client’s
competition is doing.

With over 35 lull text newspapers
online, from the Boston Globe and
Philadelphia Inquirer to the Miami Herald
and Los Angeles Times. With Consumer

Reports. Marquis Who's Who.

Mr« George McCormichk Dent, III
Suprese Court of Alabama

445 Dexter Ave.

Hontgomery AL 36130

M i'Ill" Il

The Washington Post. The
Congressional Information Service.
The Times of London. And several
more sources, many available only
on WESTLAW.

No other online research service offers
you more news and information.

Call now. 1-800-328-9352, And setup

yourown |.~vrs-nn.1! newsstand.




