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VING ALABAMA LAWYERS

br some 19 years of
ctice, 1 have never been
roud to be a lawyer.
E ‘H'hn 8 out the est

and to-grow in un.!q.r 16 Terve
their clients. ABICLE
rovides unique opportunities
Fur lawyers to serve each other
j and, in the process, to repew
their prnj-. in the profession_of /
law."”

Judy Whalen Evans




PRESIDENT’S PAGE

A TRIBUTE TO OUR BAR

am honored, proud, humbled and somewhat awed
to have assumed office as the 119th president of the
Alabama State Bar. There is a list of past presidents
| on pade 248 of the Alabama Bar Directory of the
Alabama State Bar and | commend it to your perusal. If | began
listing any past presidents because of their oulstanding accom-
plishments [ would err by omitting others with equal or greater
accomplishments. It 15 a tribute to our bar to have been served
by these outstanding past presidents over our 116-year history
{that there are 118 presidents for the 116

impressed by their dedication and knowledge of their jobs. Reg-
gie told me once that it was his hiring philosophy to surround
himsell with people smarter than he was. Iwill not comment on
that but whatever the philosophy was — it worked.

Through this effort we made 278 new appointments to the
committees and task forces and continued 548 individuals’
tenure on these committees and task forces. This means that
we have 826 members of our state bar working on these 39
committees and task forces. The frustrating part was that 624

members submitted preference cards and

vears is because two—1883-1884 and
1981-1982—did not complete their lerms
and a second individual served part of
those years).

From my own county of Tuscaloosa
there have been eight prior presidents. |
have done some research into the history
of each, bul space does not permit mare
than a recitation of their names. Most of
these family names will be famihar to any-
one who has practiced law in Tuscaloosa
for very long at all: Archibald Bruce
McEachin, 1891-1892; Andrew Coleman
Hargrove, 1892-1893; J. Manly Foster,
1918-1919; Bernard Harwood, 1929-193();
John D. MeGueen, Sr., 1932-1933; Devon
K. Jones, 1941-1942; Walter P. Gewin,
1958-1959; and Hugh W. Roberts, Jr.,

John A. Owens

it was not possible to appoint all of these
to the committees without expanding
bevond the size we felt workable. We did
expand several committees and task forces
— especially the Alternative Dispute Reso-
lution Committee (the most popular
choice) to try and accommodate more
members who volunteered to serve. 1t is
highly gratifving to see the extent of the
interest that so many of our lawvers have
in volunteering to work within the bar.
Over one-third of our lawyers (and lawyers
nationally) are solo practitioners. According
to the American Bar Association 48 percent
of all lawyers in the United States are in
firms of five or fewer lawyers. Of lawyers
over age 39 the figure in firms of five or
fewer rises to 70 percent of the total. In our

1978-1979, All are deceased except Hugh
Roberts, Hugh enjoys retirement as a gen-
tleman farmer in Tuscaloosa County, his mind as keen and his
wit as sharp and dry as ever.

Tuscaloosa has a strong bar and apparently alwavs has. I am
thankful for and proud of the support 1 received from its mem-
bers when | decided to seek this office, most especially the sup-
port of my current firm, Owens & Carver, and my former firm,
Phelps, Owens, Jenkins, Gibson & Fowler.

In May, | had the enjoyable but spmetimes frustrating expe-
rience of making the appointments to the bar's 3% committees
and task forces. | worked closely with Ed Patterson, Diane Wel-
don, and many other individuals on the state bar staff in this
effort. | am constantly amazed at the quality of the staff Reggie
Hamner and Keith Norman have assembled. I am extremely
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own bar we define a “small firm" as seven or
fewer and roughly 70 percent of our mem-
bers are in such firms. Consequently, President Holmes
formed a task force on solo and small firm practitioners under
the able leadership of Paul A, Brantley of Montgomery. 1 have
continued this task force with Paul as its chair and appointed
Harold Albritton of Andalusia as its vice-chair. [ have charged
it with two new responsibilities. The first is to review the
highly successful North Carolina and Georgia management
assistance program, gather information on other similar pro-
grams and report early in the bar vear on whether such a pro-
gram is needed and feasible in Alabama and, if so, to work to
implement the same. North Carolina and Georgia have

Continued on page 266
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employed individuals who are knowledgeable management
consultants on the state bar staff. They are available at reason-
able costs to go into solo offices and small firms, assist them
with all aspects of management (computerization, case manage-
ment, time keeping, scheduling, billing, accounting, docketing,
time management, file systems, etc., etc.). They are also avail-
able for telephone advice, provide helpful publications and infor-
mation all designed to assist solo and small firm practitioners in
serving their clients more efficiently and more profitably and,
al the same time, lessening the possibility of malpractice
claims and grievances. Hal Albritton has undertaken to serve
as head of this subdivision of the task force,

Toward the same end (helping lawyers better serve their clients
and themselves), many state and local bars have formed mentor-
ing programs with varying structures. These function roughly
like the idea of a big brother or big sister in fraternities and soror-
ities. They seek Lo place an older more experienced lawyer with
a young lawyer for advice, counseling, etc., i.e. mentoring. | have
given the same task force the job of studying various programs
around the country, determine if the same is needed and feasible
in our state, if so, which form. If the decision is to implement the
same, then they will work toward that end. Allen R. Stoner of
Montgomery has volunteered to head this aspect of the work of
the task force.

I have created a new task force on fee dispute resolution.
Rodney Max of Birmingham and Woody Sanderson of
Huntsyille have agreed to co-chair this task force. Presently
many grievances are filed with the Alabama State Bar which
are automatically rejected because they are not in fact “griev-
ances” at all but a fee dispute. Members of the public who are
unhappy with their attorney over fees don't necessarily recog-
nize the distinction between unethical conduct which gives
rise o a grievance and a conflict over the amount of a fee.
Consequently, many states have established some form of
mechanism to handle such disputes within the bar therefore

generally helping both the lawyer and the unhappy client.
Some programs are mandatory, some are voluntary. | have
charged the task force with the primary responsibility of
studving such programs, making a recommendation as to
whether such a program is needed and feasible in Alabama and
if s0, which program, and if approved to implement the pro-
gram. As a secondary, but equally important function, I have
asked this task force to study the Consumer Assistance Pro-
gram of the Mississippi Bar. This program (as are fee dispute
resolution programs) is aimed at resolving differences between
clients and attorneys before they reach the stage of a grievance
or a lawsuit. A stalf person answers a consumer hotline within
the Mississippi Bar and attempts to reconcile conflicts between
attorneys and clients in a fast, informal and helpful way. The
Mississippi Bar is quite pleased with their results. The fee dis-
pute resolution task force will study this and other similar
programs, make a recommendation as to whether such is
needed and feasible in Alabama, and, if so, the form. If
approved, they will implement the program.

Obwiously | have a bias toward these programs in that [ think
that, most probably, they are all needed. | hope that they are all
feasible and if so that we can get some or all of them enacted and
up and running during the coming year.

By focusing on these new programs | do not want to ignore the
important ongoing work of the many other committees and task
forces, and I plan to use future articles to spotlight these efforts.
Broox Holmes sounded a team of unity to reunite the bar and
to try and minimize the fractionalization we've experienced. |
will continue to work hard at this effort.

I look forward to my year of service to your bar as its president.
| am already gratified by the encouragement and support that
| have received from the members of the board of bar commis-
sioners, chairs and co-chairs of the committees and task forces,
the bar staff, and many, many other lawyers and judges through-
out the state. | am happy to report that not one lawyer or judge
has failed to return my call made as president-elect of the Alaba-
ma State Bar and | am confident that this will continue to be
the case as president. ]
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PROFILE

Warren Bricken Lightfoot

Pursuant to the Alabama State Bar’s rules governing the elec-
tion of president-elect, the following biographical sketch is
provided of Warren Bricken Lightfoot. Lightfoot was the sole
gualifying candidate for the position of president-elect of the
Alabama State Bar for the 1995-96 term, and became presi-
dent-elect on July 22, 1995,

orn on August 21, 1938, Warren Lightfool grew
up in Luverne, Alabama, where he graduated from
Luverne High School in 1956. He thereafter attend-

=" ¢&d The Citadel in Charleston, South Carolina, from
1956-1958, received his undergraduate
degree from the University of Alabama in
1960, and graduated from the University
of Alabama School of Law in 1964. A
member of Phi Beta Kappa and Jasons, he
also served as president of Omicron Delta
Kappa and Phi Delta Phi legal fraternity
and as leading articles editor of The
Alabama Law Review. From 1960 to
1962, Lightfoot was on active duty in the
United States Army. An infantry officer
and paratrooper, he served as a company
commander from 1961-1962, |
Following graduation from law school
in 1964, Lightfoot practiced law with |
|

Bradley, Arant, Rose & White for 25 years,
until January 15, 1990, when he and seven
other partners formed Lightfoot, Franklin
& White, now a 28-lawyer litigation firm

Warren Bricken Lightfoot

and on behalf of various bar groups, and in recognition for
those efforts received the Alabama Bar Institute's 1988 Walter
P. Gewin Award for Outstanding Service to Bench and Bar in
Continuing Legal Education. In 1994, he became the first pres-
ident of the Birmingham Bar Foundation, and currently is a
member of the Board of Trustees of the Alabama Law School
Foundation.

He is a Fellow of the American College of Trial Lawyers and
has been a member of its state committee since 1992. He also
is an Advocate of the American Board of Trial Advocates, is a
member of the International Association of Defense Counsel,
and has been listed in Besf Lawyers In America since 1983,

Lightioot chaired the Advisory Commit-

= __ tee to the United States District Court for

the Northern District of Alabama from
1988-1990 and presently is a member of
the 11th Circuit's Lawyers Advisory Com-
mittee. He served as co-chair of the pro-
gram committee for the 11th Circuit
Judicial Conferences of 1994-1995,
Lightfoot was a charter member of
Leadership Birmingham (1983-1984) and
served on ils faculty in 1986. A past presi-
dent of the Birmingham Kiwanis Club, he
also served in 1991 as president of the
Civic Club Foundation, which owns the
Harbert Center in downtown Birming-
ham. Lightfool was an elder at Indepen-
dent Presbyterian Church from 1972-74
and 1978-79, and has frequently been an
adull Sunday School teacher there during

in Birmingham.

Lightfoot was elected president of the
Young Lawyers' Section of the Birmingham Bar in 1969,
served on the city bar's Executive Committee from 1970 to
1972, and was elected president of the Birmingham Bar Associ-
ation in 1991, He was Jefferson County's sole bar commission-
er from 1979 Lo 1985, was a founding member of the MCLE
Commission in 1982 and served on the Alabama State Bar
Executive Committee in 1979, During the first six years of
MCLE, from 1982 to 1988, he gave over 45 presentations to

the last 20 years. He is currently serving
as chairman of Independent's Board of
Trustees, and he was a trustee of the Preshyterian Home for
Children in Talladega from 1987 to 1993,

Lightfoot has been married since 1963 to the former Robbie
Cox of Birmingham, and they have two children: a daughter,
Ashley, who is a branch manager for AmSouth Bank in Birm-
ingham, and a son, Warren, Jr., who practices with Maynard,
Cooper & Gale in Birmingham and whose wife, Valerie, is an
investment consultant with Highland Associates. ]

Notice
Alabama Rules of Evidence

George Earl Smith
Reporter of Decisions
Alabama Appellate Courts

The Alabama Supreme Court on July 19, 1895, issued an order adopting Alabama Rules of Evidence, Thosa rules become eflective Jan-
uary 1, 1996, Thay are 1o be published in a8 So. 2d Advance Sheet dated on or about August 10, 1995. Thay also should be available on the
LEXIS and Westlaw services and on the State Law Library’s ALALINK bulletin board service.
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EXECUTIVE DIRECTOR’S REPORT

THE Six MILLION DOLLAR GIFT

ith the new bar yvear underway, | decided to deter-
mine the value of time contributed by bar mem-
bers participating in various state bar activities.
Not only do the regulatory and licensing functions
of the bar require strong volunteer support, but so do the bar's
other programs that benefit the profession and the public.

For the 1995-96 bar year, some 900 lawvers will be serving
on the bar's 39 committees and task forces. 1 estimate that
through committee and task force work, lawyers will contribute
approximately 18,000 hours by attending meetings, traveling
to meetings, and carrving out committee

In addition to board meetings, many commissioners serve on
disciplinary panels that hear charges which are pending against
attorneys. These panels decide what, if any, violation has occurred
as well as the appropriate punishment for a violation of the rules
of professional conduct. There are a total of five disciplinary pan-
els which consist of four commission members and one
layperson, On an average, each panel has ten hearings during
the vear. Including travel time and hearing time, [ estimate
that each hearing accounts for approximately seven hours of a
panel member's time, or a total of 1,400 hours for the 20 bar

commissioners who serve on the discipli-

or task force activities. Interestingly, this
total reflects only an average contribution
of two hours per month for ten months
{September through June), or 20 hours
per volunteer. | believe that this average
contribution figure takes into account
that all committees and task forces will
not meet the same number of times as
well as the fact that not all committee or
task force members are always able Lo
attend meetings or work on a particular
project. What is especially gratifving
about committee and task force service is
the fact that more than 700 bar members
volunteered this year and there were only
200 vacant positions.

The 1,600 lawyers participating in the
Volunteer Lawvyers Program (VLP) who

Keith B. Norman

nary panels.

The other area that requires an additional
commitment of time by commission mem-
bers is the Disciplinary Commission. The
Disciplinary Commission is composed of
five commission members who review
approximately 700 grievances a year to
determine if there are sufficient grounds
to prefer charges against the named attorney.
During the course of a year, a commission
member will generally average spending 14
hours a month or 140 hours a vear, devoted
solely to Disciplinary Commission matters.
For the entire Disciplinary Commission,
this represents 840 hours of service.

The final area is the hours contributed
by those lawvers who serve as members of
the board of bar examiners. There are 12

have volunteered to provide 20 hours of
pro bono legal work will account for approximately 32,000 ser-
vice hours statewide. Although T assumed that all 1,600 would
contribute 20 hours, not all will receive a referral and some will
contribute more than the 20-hour minimum handling their
assigned pro bono cases, | am sure the VLP will continue to grow
with even more lawvers joining the ranks of other VLP
lawvers,

The lawyers who have been elected as officers of the state bar
and those elected from the state’s 40 judicial circuits to serve on
the board of commissioners will be contributing their time in
several capacities. For example, as a member of the commission,
each of the 60 members and officers will attend at least eight
board meetings during the year, Counting travel time, atten-
dance time and preparation time for handling matters at each
meeting, each commission member will average approximately
ten hours per meeting and devote a total of 80 hours per year
to commission business for a total of 4,800 hours of service.
This does not include the additional time required of the state
bar president in carrving out the responsibilities of that office.
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examining members and one non-examin-
ing chairperson who conducts the affairs of the bar examiners.
The bar examiners not only grade the written examinations
that are given in February and July of each year, they also have
to prepare the questions and model answers. Bar examiners serve
four-year terms, With almost 850 people sitting for the February
and July examinations each year, and an average of 15 minutes
spent by an examiner grading each exam (this includes time that
was spent in the initial preparation of drawing the question and
model answer), each examiner contributes 207 hours per vear
for total of 2,697 hours for the entire board.

(see chart on next page)

Assuming that the average hourly rate in Alabama is $100,
these service hours represent a contribution by lawvers in this
state of $5,973,700! While I realize the service hour totals are a
“best guess”, it is probably a figure that is too low rather than too
high because | took steps to be very conservative in my “gues-
timating” the time which lawyers actually spend in performing
the activities in the six named areas of service. Indeed, a host
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To recap:

1. Committees and Task Forces 18,000 hours of service

2, Volunteer Lawyers Program 32,000 hours of service

3. Board of Bar Commuissioners 4,800 hours of service

4, Disciplinary Panels 1,400 hours of service

5, Disciplinary Commission 840 hours of service

6. Board of Bar Examiners 2 697 hours of service

total service hours 20,737

of other state bar related groups did not figure in the calcula-
tion, including service through the bar's 19 sections and the
Alabama Law Foundation. While some people may take issue
with my figures, one thing is for certain: the figure of
$6,000,000 represents only a portion of the altruistic service
which lawyers in Alabama perform. Examine the rosters of
every charitable organization or worthwhile cause in this state
and | believe that vou will find more members of the legal pro-
fession offering their time and talent than any other profes-
sion. | do not think this is an accident. | believe it represents a
commitment to service and professionalism by lawyers. If, as
Abraham Lincoln observed many years ago, a lawver's time is
his stock and trade, | would suggest that a lawyer's service is a
gift of time that comes from a limited inventory. u

ith no small sense of sadness, we say farewell to our
Wcolleagues Bob Norris and Melinda Waters. Since

1988, Bob served as general counsel, while Melinda
directed the Volunteer Lawyers Program since its inception
in 1991. Both have served the bar admirably, leaving behind
an indelible impression and shoes that will be difficult to fill.
Bob has returned to his hometown of Birmingham to enter
private practice. Melinda is the new executive director of
Legal Services Corporation of Alabama.

Bob joined the bar staff following his retirement from the
United States Air Force where he had achieved the rank of
major general and served as judge advocate general. Upon
assuming the general counsel's position, Bob faced a backlog
of grievances pending before the local grievance committees
and at the Center for Professional Responsibility. To
address this problem he implemented a number of admin-
istrative measures and staff assignment changes to make
the disciplinary process more streamlined and efficient.
Moreover, under his guidance significant strides were made in
the areas of professional responsibility and discipline by
virtue of the adeption of the new Rules of Professional Con-
duct, Alabama Standards for Imposing Lawyer Discipline and
the Rules of Disciplinary Procedure which also included
provisions for lay members to serve on disciplinary panels.

Melinda became director of the VLF at a time when a
statewide pro bono network was but a vision. She took
what was basically an idea and transformed it into a viable
and functioning network of attorneys that now numbers
1,600 and is growing. Melinda accomplished this remark-
able feat in a relatively short period of time and has created
a program that uses the talents of private lawyers to meet
the civil legal needs of many of Alabama's poor citizens.

A FOND FAREWELL

[ personally thank Bob and Melinda for their dedication to the Alabama State Bar. The staff, commissioners and officers of
the bar will miss them and we wish them well in their new endeavors. ]

Melinda and Michael Walers

Martha and Bob Norris
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ABOUT MEMBERS, AMONG FIRMS

ABOUT MEMBERS

Twala Granl Wallace announces the
relocation of her office to 2000 First
Avenue, North, Suite 215, Brown Marx
Tower, Birmingham, Alabama 35203.
Phone (205) 322.5077,

William Eric Colley, formerly of Charles
A. McGee & Associates, announces the
opening of his office at 202 4th Street,
SW, Fort Payne, Alabama 35967. The
mailing address is P.O, Box 1045, Fort
Payne 35967. Phone (205) 845-8101.

DeeAnn R. Truelove has been appoint-
ed districl judge of Sumter County. The
mailing address is P.O. Box 9, Livingston,
Alabama 35470, Phone (205) 652-7364.

Russell T, Duraski announces the open-
ing of his office at 1038 Woodley Road,
Montgomery, Alabama. The mailing
address is 377 Avon Road, Montgomery
36109, Phone (334) 244-2058.

Russell C. Balch announces the open-
ing of his office at 2101 Executive Park
Drive, Opelika, Alabama 36801. Phone
(334) 745-3933.

Anna Lee Giattina announces the for-
mation of Mediation Selutions, Inc. Her
law practice will continue under the name
of Anna Lee Giattina. The mailing address
is P.O. Box 59486, Birmingham, Alaba-
ma 35259, Phone (205) 328-9111.

C. Brandon Sellers, Il announces the
relocation of his office to 415 E. Commerce
Street, Greenville, Alabama 36037, The
mailing address is P.O. Box 432, Greenwille
6037, Phone (334) 382-6907,

George E. Jones, II, former deputy
attorney general of Alabama (1993-94)
and assistant attorney general of Alabama
(1988-1993), announces the opening of
his office at the Bell Building, 207 Mont-
gomery Street, Suite 922, Montgomery,
Alabama 36104, Phone (334) 265-3822.

Mark A. Sanderson announces the
opening of his office at 402 S. Cedar Street,
Florence, Alabama. The mailing address
is P.0O. Box 311, Florence 35630. Phone
(205) THO-8759,

Timothy K. Corley announces the open-
ing of his office at 600 Suntrust/First
National Building, 201 5. Court Street,
Florence, Alabama 35630, Phone (205)
T60-0048,

Romaine S. Scott, 11l announces the
opening of his office at 500 Park Place
Tower, 2001 Park Place, North, Birming-
ham, Alabama 35203, The mailing address
is P.0O. Box 370166, Birmingham 35237-
0166. Phone (205) 322-2500,

Paula . Cobia, formerly with Bolt, Isom,
Jackson & Bailey, announces the open-

ing of her office at Security Bank Build-
ing, 10 W. 11th Street, Suite 2D, Anniston,

Alabama. The mailing address is P.O. Box
1195, Anniston 36202. Phone (205) 235-
3903.

Vicki A. Bell, formerly of Stephens,
Millirons, Harrison & Williams, announces
the apening of her office at 200 W, Court
Square, Suite 752, Huntsville, Alabama
35801, Phone (205) 533-4491.

Betsy E. Berman announces the relo-
cation of her office to 699 Gallatin Street,
Suite C-1, Huntsville, Alabama 35801.
Phone (205) 539-0201,

John G. Scherf, IV announces the
opening of his office at 2122 First
Avenue, North, Birmingham, Alabama
35203, Phone (205) 324-09001,

John Eric Burnum, formerly of Rogers
& Alexander, announces the opening of
his office at 14414 Court Street, Moul-
ton, Alabama 35650, Phone (205) 974-
T0RT,

Katherine McKenzie Thomson has been
promoted to counsel at American Gener-
al Life and Accident Insurance Company.
Offices are located in Nashville, Ten-
nessee. Thomson is a 1991 admittee to
the Alabama State Bar.

Thomas L. Read announces his appoint-
ment to assistant general counsel for the

1. Anthony McLain has been appoint-
ed to the position of general counsel
for the Alabama State Bar. Tony
replaces General Robert W. Norris,
who served as general counsel for
seven vears and retired August 1, 1995,

Tony has served as assistant general
counsel since October 1988. He
received his undergraduate degree
from Auburn University in 1974 and
his law degree from Cumberland

MCLAIN APPOINTED TO THE
POSITION OF GENERAL COUNSEL

School of Law in 1977, Upon gradua-
tion from law school, he went to work
with the Alabama Attorney General's
Office as an assistant attorney gener-
al. After two years with the AG's
office, he left to enter private practice
in Montgomery as a partner in a two-
man firm. After nine years in private
practice, Tony began his work with
the state bar. Tony is married and has
two children. [ ]

Tony McLain
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Federal Bureau of Prisons. The mailing
address is Office of General Counsel, 320
First Street, NW, Washington, DC 20534.
Phone (202) 307-3872. Read is a 1988 ad-
mittee of the Alabama State Bar.

Thomas D. Samford, III, Auburn
University's general counsel and prima-
ry legal advisor since 1961, retired June
a0, 19495, Samford is a 1961 admittee to
the Alabama State Bar.

Harold F. Herring, Richard E. Dick,
Michael K. Wisner and H. Carey Walker,
111 announce the formation of Herring,
Dick, Wisner & Walker. Charles P.
Helms, Jr. has become an associale,
Offices are located at 100 Washington
Street, Suite 200, Huntsville, Alabama
35801. Phone (205) 533-1445 and (205)
534-4343.

McGowen & McGowen announces
that Aubrey J. Holloway, Jr. has become
a member, Offices are located at Cobb
Building, 924 Montclair Road, Suite 116,
Birmingham, Alabama 35213. Phone
(205) 595-8209,

Tingle, Watson & Bates announces
that Edwin 0. Rogers and Mark T. Wag-
goner have become associated with the
firm. Offices are located at 900 Park
Place Tower, 2001 Park Place, North,
Birmingham, Alabama 35203-2759.
Phone (205) 324-4400.

Beasley, Wilson, Allen, Main & Crow
announces that P. Leigh 0'Dell and
Joseph G. Stewart, Jr. have become
associates, Offices are located at 218
Commerce Street, Montgomery, Alaba-
ma. The mailing address is P.0. Box
4160, Montgomery 36103-4160. Phone
(334) 269-2343.

James C. King and Garve lvey, Jr.,
formerly of Wilson & King, announce
the formation of the King & Ivey. Barry
A. Ragsdale has joined the firm as an
associate in the Birmingham office, and
Clatus Junkin, former circuit judge for
Fayette, Lamar and Pickens counties,
and Charles E. Harrison have joined the
Fayette office. Associates in the Jasper
office are John E. Warren, ITI, Salem N.
Resha, Jr., Gina L. Thomas, David M.
Harrison, and Elizabeth Kelley, Offices
are |located in Birmingham, Fayette and
Jasper, Alabama.

C.0. Burkhalter announces that Alli-
son B. Anderson has become an associ-

THE ALABAMA LAWYER

ate. Offices are located at 107 Second
Avenue, NE, Gordo, Alabama 35466. The
mailing address is P.0. Box 223, Gordo
35466. Phone (205) 364-7183.

McRight, Jackson, Derman, Myrick &
Moore announces that Bradley R. Byrne
has become a partner and William T.
MeGowin, IV and Randall Scott Hetrick
have become associates. Offices are
located at the First Alabama Bank Build-
ing, 11th Floor, 106 St. Francis Street,
Mobile, Alabama. The mailing address is
P.0. Box 2846, Mobile 36652, Phone
(334) 432-3444.

Gonce, Young & Westhrook an-
nounces a name change to Gonce,
Young & Sibley. Melissa A. Moreau and
David A. Tomlinson have become asso-
ciates. Offices are located at 109 N.

Court Street, Florence, Alabama 35630,
Phone (205) 767-T411.

R. Michael Raiford announces that
Richard L. Chancey has joined the firm
as an associate. Offices are located at 502
14th Street, Phenix City, Alabama
J6867. Phone (334) 297-6478.

M. Douglas Ghee announces the dis-
solution of Ghee & Giddens and that G.
Rod Giddens' new mailing address is
P.0. Box 1066, Talladega, Alabama
35160,

Hogan, Smith & Alspaugh announces
that David R. Donaldson and David J.
Guin, both formerly with Ritchie &
Rediker, have joined the firm as mem-
bers. Offices are located at 2323 2nd
Avenue, North, Birmingham, Alabama
35203. Phone (205) 324-5635.

FlexStabifity

At Mississippl Valley Title, we're extremely
proud of our staff of professionals, On one hand, our
company is made up of seasoned veterans you've
depended on for years. These individuals have
defined the title insurance business and set the stan-
ke of excellence thar all nthers follow, On the
other land, our company has had an infusion of

Josts Molslin Ashley Sanders Mol Hgdon
Vice Poemidenl  Vics Presidend  Vicw Pressicen)
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&

.

bright, young professionals who have brought new
evsergy andd a fresh appeoach 1 our busingss.

Put our unigue mix of experience and enthus-
asm bo work on your tugh e problems, Beciuse
at Mississippi Valley Titke, FlexSuabliny isn't just a
congept; it's the way we do business,

Marion Mairick  JAshn Cossar Wtz Selfari
Excuive President Emoutiv
Wice Presadenl & CED Vice Presidant
a7 yeary 3 s 25 yaars

*  MISSISSIPPI VALLEY TITLE

'+, .+ INSURANCE COMPANY
The Flexibility You Need. The Stability You Trust.

315 Tombugher Street * Jackson, Mississopp 19205 = G01-9601222 = BOO4MT-2124
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McDonnell Dyer announces that
Rosemary Clark has become an associ-
ate. Offices are located in Memphis,
Nashville and Knoxville, Tennessee.
Clark is a 1990 admittee to the Alabama
State Bar.

Gillion, Brooks & Hamby announces
the relocation of its offices to 618 Azalea
Road, Mobile, Alabama 36609, The mail-
ing address is P.0. Box 161629, Mobile
36616, Phone (334) 661-4118,

Foley & Mahmood announces a name
change to Foley, Smith & Mahmood
and that Robert Sellers Smith has
hecome a member. Offices are located at
101 Northside Square, Huntsville, Alaba-
ma 35801, Phone (205) 536-8877.

Smitherman & Smitherman announces
the relocation of their offices to 2029
2nd Avenue, North, Birmingham, Alaba-
ma 35203. Phone (205) 322-0012.

Berkowitz, Lefkovits, Isom & Kushn-
er announces that A. Lee Martin, Jr. has
become a member and that Judy P.
Hamer has become an associate. Offices

ANYWHERE
INTHE
UNITED STATES
-0OR -

IN ANY FOREIGN
COUNTRY

We have specialisis who can obtain
all bank accounts, account
numbers and balances as of the
date of our inguiry on individuals
or companies located anywhere.

Reasonable Prices & Guaranteed
services

"When Your Praciice Desmands The
Alrxolite Best!"

(800) 460-6900
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are located at 1600 SouthTrust Tower,
Birmingham, Alabama 35203-3204,
Phone (205) 328-0480.

Walker, Hill, Adams, Umbach, Mead-
ows & Walton announces that Robbie
Alexander Hyde, formerly of Dominick,
Fletcher, Yielding, Wood & Lloyd, has
become an associate. Offices are located
at 205 5. 9th Street, Opelika, Alabama.
The mailing address is P.O. Drawer
2069, Opelika 36803-2069. Phone (334)
T45-6466.

Langston, Frazer, Sweet & Freese
announces that Richard A, Freese has
joined as a principal in the Birmingham
office., Offices are located in Jackson,
Mississippi and Birmingham, Alabama.

Lightfoot, Franklin, White & Lucas
announces that William R. Lucas, Jr.
has resigned from the firm to become
executive vice-president and general
counsel of Birmingham Steel Corpora-
tion. The firm's new name will be Light-
foot, Franklin & White,

Veal & Associates announces that
Sandra Gooding Marsh has become a
partner and the firm's name has
changed to Veal & Marsh. Offices are
located at 2001 Park Place Tower, Suite
525, Birmingham, Alabama.

Charles McKinney & Associales
announces that Marva Owens-James has
become an associate. Offices are located
in Dayton and Middletown, Ohio.
Owens-James is a 1992 admittee to the
Alabama State Bar.,

George H. Wakefield, Jr. and Freder-
ick T. Enslen announce the relocation
of their offices to 6825 Halevon Park
Drive, Montgomery, Alabama 36117,
Phone (334) 244-7333.

Borden Martin Ray, Ravmond E.
Ward, Thomas W. Powe, Jr., Borden
Martin Ray, Jr., and Richard R. Newton
announce the formation of Ray, Oliver
& Ward. Laura K. Gregory has joined as
a member. Offices are located at 2020
University Boulevard, Tuscaloosa, Alaba-
ma 35401, Phone {205) 345-5564.

Buschman, Ahern & Persons
announces Lhat Jeffrey R. Bankston has
become a partner. The firm's new name
i5 Buschman, Ahern, Persons &
Bankston. Offices are located at 2215 S,

Third Street, Jacksonville Beach, Florida
32250, Phone (904) 246-9994, Bankston
is a 1988 admittee to the Alabama State
Bar.

Charles M. Thompson and A. James
Carson announce the formation of
Thompson & Carson. Offices are located
at 2838 Culver Road, Mountain Brook
Village, Birmingham, Alabama 35223,
Phone (205) 870-0570.

Johnston, Barton, Proctor, Swedlaw
& Naff announces that Bradley C. May-
hew and W. Jonathan Daniel have
become associates. Offices are located at
2000 AmSouth/Harbert Plaza, Birming-
ham, Alabama 35203-2618, Phone (205)
458-9400.

Chris 5. Christ announces that
Marona Posey has joined the firm as an
associate. Offices are located at 205 20th
Street, North, Suite 710, Birmingham,
Alabama, Phone (205) 251-2700,

Robert W. Hensley, Jr. and A. Patrick
Ray, III announce the formation of
Hensley & Ray. Offices are located in
Columbiana and Birmingham, Alabama.

Daniel R. Klasing and Edward B.
Strong, formerly of Janecky, Newell,
Potts, Hare & Wells, announce the for-
mation of Strong & Klasing, Offices are
located at 1314 Alford Avenue, Suite
101, Birmingham, Alabama 35226,
Phone (205) 823-9393.

Killion & Vollmer announces that
Tracy 5. Guice has become an associate,
Offices are located at 2513 Dauphin
Street, Mohile, Alabama 36606. The
mailing address is P.0. Box 8527, Mobile
36608, Phone (334) 476-5900.

Teresa N. Ryder, formerly of Dick &
Wisner, has joined the firm of Bradley
P. Ryder as of counsel, Offices are locat-
ed at 100 Jefferson Street, Suite 300,
Huntsville, Alabama 35801, The mailing
address is P.0, Box 18095, Huntsville
35804, Phone (205) 534-3288.

Jeffrey A. Cramer announces thal
Michael J. Schofield and John A. Unz-
icker have become partners, and the
firm will practice under the name of
Cramer, Schofield, Unzicker & Wade.
Offices are located in Pensacola and
Jacksonville, Florida. Both Schofield and
Unzicker are 1993 admittees to the
Alabama State Bar. B
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BUILDING ALABAMA’'S COURTHOUSES

By SAMUEL A. RUMORE, JR.
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he Alabama Lawyer issue
of July 1993 contained a
feature on the Mobile
County Courthouse. At
the time that article was
written, a new courthouse
was being built. It is now
completed and has opened for use.

The Thursday, January 26, 1995 edition
of the Mobile Press Register contained a
special insert celebrating the grand
opening of the Mobile Government Plaza
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on January 27 and January 28, 1995 It
reported that this facility is the only one
of its kind in the United States because a
county government, a city government,
and a court system are all located under
ane roof.

The Plaza consists of a nine-story Courts
Building, and a ten-story Administration
Building connected by a 50,000-square-
foot public atrium. Construction costs
had been estimated at $58 million, but
the final cost was approximately $500,000

rl'-

under budget. The entire facility contains
581,000-sguare-feet.

Designers for the project were Houston
architects Harry Golemon, who grew up
in Mabile, and Mario Bolullo in associa-
tion with Mobile architect Frederick C.
Woods. Instead of one general contrac-
tor, the project had a construction man-
agement team consisting of a joint
venture between the Hardin Construc-
tion Group, Inc. of Atlanta and the Has-
ton Construction Company of Mobile.
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Bids were broken down into 31 separate
bid categories,

The atrjum between the two buildings
serves as the replacement for a traditional
town square. It even contains a set of
ceremonial granite courthouse steps that
are used for speeches, concerls, or sim-
ply as a place for lunch. The building
materials for the Plaza are basically glass,
steel and granite.

The opening ceremonies took place in
three phases on Friday, January 27, 1995,
At 9 am. a ceremonial ribbon-cutting
opening the facility took place at the
Conception Street entrance. At 10 am. a
judicial ceremony was held in the cere-
monial courtroom. And at 1l a.m. the
county and city governments officially
opened the Administration Building.

The old Mobile County Courthouse will
continue to house various county offices as

well as the probate court. The Courts
Building has courtrooms on levels two,
four, six and eight, Support offices are
located on levels three, five, seven and nine.

A ceremonial courtroom is located on
the mezzanine level, In the administra-
tion building, the county has offices on
levels six, eight, and ten. The city offices
are located on levels two, three, four, five,
nine, and ten.

A highlight of the opening ceremonies
occurred on Saturday, January 28. A
symposium took place in the ground
floor auditorium on the building's mer-
its as an example of modern architec-
ture, and as a new concepl in govern-
ment building design. The public came
to take part and ask questions of the
panelists.

The architects were not surprised that
their design has generated a variety of

The author ard his family

comments, This building is quite differ-
ent from traditional buildings and
invites interpretation. They hope that
their state-of-the-art structure will be
considered “modern” well into the next
century.

The author acknowledges the assis-
tance of Barbara Rhodes, executive
director of the Mobile Bar Association,
for material used in this update, and
Birmingham attorney Harry Asman for
the photographs of the new building. =
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BAR BRIEFS

* Bowd F. Camphell of the Montgomery
firm of Campbell Warner & McBrvar
has been appointed chair of the Immi-
gration Law Committee in the General
Practice Section of the American Bar
Association. Campbell was appointed to
this position for a period of one year
beginning at the conclusion of the
annual meeting of the ABA in Chicago
in August 1995, and ending at the con-
clusion of the annual meeting of the
ABA in Orlando in August 1996,

* James R. “Spud” Seale of Mont-
gomery was recently elected a Fellow of
the American Bar Foundation. The Fel-
lows is an honorary organization of attor-
neys, judges and law teachers whose
professional, public and private careers
have demonstrated outstanding dedica-
tion to the welfare of their communities
and to the highest principles of the legal
profession. Seale is a past president of
the Alabama State Bar and the Southern
Conference of Bar Presidents. He is on the
board of directors of the Alabama Defense
Lawyers Association, and is currently
president of the Alabama Law Founda-

tion. He was a member of the Alabama
Disciplinary Commission from 19389 to
1992 and is a member of the Supreme
Court Commission on Dispute Resolu-
tion. He is with the firm of Robison &
Belser.

* The Alabama Defense Lawyers
Association (ADLA) has been recog-
nized as one of the outstanding defense
bar groups in the United States by the
19,500-member Defense Research Insti-
tute (DRI), the nation's largest associa-
tion of civil litigation defense lawyers.

DRI recently honored ADLA with its
Exceptional Performance Award, citing
“the association’s dedicated efforts to
advance the goals and objectives of the
organized defense trial bar, including
preservation of the civil jury and the
promotion of fairness and balance in the
civil justice system.” Accepting the
award was immediate past President
Richard P. Manley, senior partner in the
Demopolis firm of Manley, Traeger &
Perry. ADLA has some 800-plus mem-
bers throughout Alabama.

« Montgomery attorney Steve Glass-
roth was elected president of the
Alabama Criminal Defense Lawyers
Association, a statewide organization of
lawyers representing citizens accused of
criminal offenses, during the ACDLA's
recent annual meeting. Glassroth is the
principle in the firm of Glassroth &
Associates and has been in practice for
nearly 16 years.

Other elected officers for 1995-96 are
Everette Price of Brewton, president-
elect; Rick Sandefer of Birmingham,
vice-president; Dennis Knizley of
Mobile, secretary; Tommy Nall of Birm-
ingham, treasurer; and Mary Turner of
Tuscaloosa, vice-president/public
defender position. Chosen as the orga-
nization's area vice-presidents are John
Mays, Decatur; John Lentine and
Richard Jaffee, Birmingham; Richard
Keith, Montgomery; Mike Dasinger,
Robertsdale; Domingo Soto, Mobile;
and Jim Parkman, Dothan. The area
vice-presidents serve as liaisons
between the organization and the mem-
bership. =
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Report on 1995 Midyear Meeting
of the ABA House of Delegates

By H. Thomas Wells, Jr., Birmingham, Alabama State Delegate

he 1995 Midyear Meeting of the American Bar Asso-
ciation was held February 9-14, 1995, in Miami,
Florida.

The 56th Midyvear Meeting of the association
marked several important milestones. Thirty years ago, under
the leadership of then-ABA President Lewis F, Powell, the House
of Delegates first endorsed the concept of federal funding to
support the provision of legal services to the poor. At this meet-
ing, the issue was the topic of much discussion as considera-
tion of funding for the Legal Services Corporation was being
considered by Congress. Also of note, attendees hid farewell to
retiring executive director David J. A. Hayes, Jr, at a reception
held Sunday evening that commemorated his 30 yvears of ser-
vice to the ABA,

A subject of great discussion at this meeting was the recent-
lv released draft report of the Special Committee on Governance.
The Special Committee has been engaged in an in-depth review
of the governance structures and processes of the ABA for the
last two years. The draft released in mid-January was the sub-
ject of an open hearing conducted on Sunday afternoon at the
Midyear Meeting which was heavily attended. The committee's
final report and recommendations will likely be the subject of
much debate at the association’s annual meeting in August in
Chicago when the proposals will be considered in the form of
amendments to the association’s Constitution, Bylaws and
House Rules of Procedure by the Assembly and the House of
Delegates.

The House convened on Monday morning, February 13, with
Martha W. Barnett of Florida taking her place as the first
woman ever elected as chair of the House of Delegates,

The Nominating Committee convened on Tuesday morning
and determined to nominate N. Lee Cooper of Birmingham as
president-elect for a term beginning at the conclusion of the
1996 annual meeting. Donna C. Willard-Jones of Anchorage,
Alaska was nominated as secretary-elect, and John A, Krsul, Ir.
of Detroit, Michigan was nominated as treasurer-elect, both to
assume those positions at the conclusion of the 1995 Annual
Meeting. 1 had the distinct pleasure of placing Lee's name in
nomination with the Nominating Committee, and of second-
ing John Krsul's nomination.

The House of Delegates is the legislative policy-making body
of the American Bar Association which meets for two days dur-
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ing each midyear and annual ABA Meeting. The House is made
up of delegates elected by state and local bar associations, based
upon lawyer populations (“Bar Association Delegates”); delegates
elected by the ABA members resident in each state (“State Del-
edates”); delegates of the various sections and divisions of the
ABA; delegates from affiliated organizations; and assembly del-
egates elected at each annual meeting of the association by those
registered members who attend that meeting.

The House acts on proposals (“Reports with Recommenda-
tions") brought before it by state and local bar associations, by
ABA sections, divisions, commissions and committees, by indi-
vidual delegates and by affiliated organizations. These propos-
als are often vigorously contested with extensive debate and
considerable floor amendment. Resolutions approved by the
House become ABA policy and may become the subject of ABA
lobbying efforts in Congress and in other forums.

At the 1995 Midyear Meeting, the agenda of the House of
Delegates contained more than 43 items with debate and vot-
ing on the various resolutions taking place on Monday, Febru-
ary 13, and Tuesday, February 14. A brief summary of the items
on which action was taken at the meeting has been provided
to the state bar, or is available from my office, phone {205)
254-1000, [ ]

1995 DIRECTORIES ARE IN!

Members — $25 each
Non-Members — $40 each

MAIL CHECK TO :
Alabama Bar Directories
P.O. Box 4156
Montgomery, Al 36101
Include street address — we ship by UPS!
Orders must be pre-paid

SEPTEMBER 1985 / 277




ALAB

ATE BAR

1995-96 COMMITTEES

CDE&I;I‘“EI:-BE ON ACCESS TO LEGAL

Chair:

F. Luke Cobey, Jr., Mobile—A60-0555
Vice-chair:

R. David McDowell, Humtspille—534-2436
Board of Bar Commissioners Liaison:
Caine O'Rear, 111, Mobile—a94.6308
LSCA Liaison:

Metinda Waters, Montgomery—832-8570
Young Lawyers” Representative:
Linda Collins, Mobile—G50-8400
Stafl Linison:

Edwird M. Patterson, Morfgomery— 260-1515
Members:

Anne W, Mitchell, Bormimgham
Denise A Copeland. Abberille

John Mark Englehart, Monigomery
Floyd Sherrod, Ir., Florence

Raymond L. Johnson, Jr. Birmingham
Courtney W. Tarver, Monigomery
Michael C. Quillen, Hirmingham
Anita Lynn Archie, Montgomery
Jomes O, Smith, Manfgomeny

Hugh M, Lee, Tuscoloosa

Lincla L. Lund, Dethin

Katherine Elise Moss, Humiseille

Al L. Vreeland, Ticccaloosa

Robert [1. Segall, Monfpornery
Stanley Weissman, Monipomery
Shelbonmie Coleman-Hall Mobife
Scott A Rogers, Humisnille

Tamara Young Lee, Monigomery
Phillip [0, Mitchell, Il Decatur

Glndys M. Daniels, Mobile

Lawrence F, Gardella, Monfgomery
Reshert 5, Robertson, Hurdseilfe
[andel B Farnell, Jr,, Montgomery
Parmiela H. Bucy, Birminghum
Rebecea G. Brooks, Tuscaloosy

Brian M. White, Thscofoosg

Charles H. Moses, IIL Birmmungharn
Pamita P, Robinson, Monfgomery
David E. Avery, [I1, Monfgomery
Terry A Moare, Mobile

Patricia C, Burns, Birmimgham
Brosuks 1", Milling, Madbife

Frederick M. Garlield, Birmringfiam

THE ALABAMA LAWYER EDITORIAL BOARD

Chair:
Robert A Huffaker, Monfgomery— 206-3215
Vice-chair and Associate Editor:
Sanan Shirack DePaola, Momnfgomery—
262- 1604
Viee-chair of Finance:
Richard F. Allen, Mornfgormery—242-7300
Boand of Bar Commissioners Liaison:
Samuel A Bumore, Jra Sirminghim—
A23-REAT

278 / SEPTEMBER 1995

Stall Linison and Managing Editor:

Margaret L. Murphy, Manlgomery—
268-1515
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Joseph B. Mays, Jr., Birmingham

Alex L Holtsfard, Jr.. Monigomery

Alan T. Rogers. Birmifngham

James G. Stevens, Monigomery

Robert W. Bradiord, Jr. Monfgomerg

Dehorah Alley Smith, firminghum

Nancy L, Franklin, Sirmiigham

John Q. Somerville, Mirmingham

Mike Druhan, Mabife

Hobert Sellers Smith, Huntsilfe

Charles Cleveland, Birmmivgirm

Glenda Cochran, Rirmingfam

Lisa Huggdine, Birmergpharm

Hon. Debra H. Goldstein, Mérmuingham

Pamela L. Mable, Morigorsery

Sherri T, Freeman, Sirmingharm

William G. Gantt, Brrmingfam

Michael A Kirtland, Mondgomery

Jonathan Cross, Tuscaloosi

P. Leigh O'Dell, Manigomery

Linda G. Flippo, Birminghiam

Laluana Dands, Mortfgamery

Victoria J. Franklin-Sisson, Mirmingham

M. Donald Davis, Ir., Mobdle

Hay 0. Noajin, Jr., Birmmgham

Lynin Robertson Jackson, Clagfon

Hon, William R. Gordon, Mardpomeny

COMMITTEE ON ALTE METHODS
OF DISPUTE aﬁuﬂﬁw
Chair:
William D, Caleman, Monigomery—241-8000
Vice-chair:
Steven A. Benefield, Bfrmingfam— 128-8141

Board of Bar Commissioners Liaison:

M. Dale Marsh, Enferprise—M7-2626

Young Lawyers' Representative:

Katherine L. Weber, Birminghom—254-1070

Center for Dispute Resolution Liaison:

Judy Keegan, Marptgormeryy-—269-0409

Siaff Linison:

Edward M. Patterson, Manfgomery—
269-1515

Members:

L. Landis Sexton, Monfgamery

Hon Aubrey Ford, Jr., Tuskegee

W, Michael Chambers, Mobile

Do P. Martin, Tuscojooss

Mary E. Murchison, Foley

Helen Currie Fosler, Sirmifngham

Roger C. Allen, Birminghanm

Ayce M. Spruell, Taecmloosd

Chris T. Hellums, Mfrminghizm

Norman Jetmundsen, Ir., Hirmimpham

L. Tennent Lee, L Hurtseille

Marshall Timberlake, Birmingham
Charles H, Durham, HL Mosfgosmery
Pamela I, Robinson, Mardgomery
Hon, Walter G. Bridges, Huegtoirn
Ben Locklar,
John B. Barnett, [IL Morroceille
William AMlecnder Moseley. Mobiile
Andra D, Sparks, Sfrominghans
Frank H. McFadden, Monigoemery
Broox C. Holmes, Jr.. Mobile
Edward I, Meyerson, Birminghm
Hom, Sue Bell Cobb, Montgomery
Roger C, Williams, Tuscaloosa
Willlam K. Chandier, Montgomery
Hub Harrington, Birmingham
larmes R, Pratl, Sirmingfam
Helen J. Alford, Mobife
Delores R. Bovd, Montgomery
Hon, Camella Greene Norman,
Tirmingham
Melissa G, Math, Morsfpormery
E. Clay Hormnsby, Ir.. Afevamder Cify
Clarence T. Hellums, Jr.. Confreniile
Jack Clarke, Montgomeny
Hon, Joseph 13, Phelps, Montgamery
Charles 1, Stewart, Sirminglom
Hon, John N. Bryan, Jr., Sireimgham

wﬁmmm

Chair:

Teresa R Jacohs, Monfgomery—223-7355

Vice-chair:

W. Ronald Waldrop, Viestardo Hills—
9785210

Staff Lialson and Publications Director:

Margaret L. Murphy, Mowfgomeny—
268-1515

Siafl Lisison and Communications Director:
Susan H. Andres. Montgomery—269-1515
Members:

Darothy F. Norwood, Montgarmery

David B, Champlin, Birmingham

Joseph 5. Ammons, Montoommery

Brian W. Moore, Monigomerny

John W. Sharbrough, [1L Mobile

Paul K. Lavelle, Rirmingham

ADVISORY COMMITTEE TO THE BOARD OF
BAR EXAMINERS

Chair:

Richard B, Carvett, Montgomery—206-3245
Staff Linison:

Keith B. Norman, Monfgomery— 260-1515
Members:

Cathy 5. Wrighl, Birmigham

Samuel A Rumeore, Ir. Birmgharm

CHARACTER AND FITNESS
COMMITTEE

Chair, Panel I:

Richard N. Meadows, Montgomery— 242-1809
Chair, Panel 11:

Maibeth J. Porter, Birmingham— 254-1040
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Chair, Panel 111:

Carol H. Stewart, Birmimghum-—458-5219
Board of Bar Commissioners Lialson:
Wade H. Baxley, Dothr—T793-6550

Stall Liaison:

Daorothy D, Johnson, Morlgomery— 269-1515
Members:

Gearge P. Ford, Gadsden

). Greg Allen. Manfgomery

R. Blake Lazenby. Taflodega

Mark E. Fuller, Ertferprise

Judith D. Holt, Birming/uam

). Michael Conaway, Dot
Gwendolym Bulger Carmer, Marigomery

Chair:

Donna W. Smalley, Tuscaloose—T758-5576
Vice-chair:

Linda [0, Connaor, firmimgham—870-2409

Board of Bar Commissioners Lialson:

J. Tutt Barrett, Opelika—749-2222

Young Lawyers' Representalive:

Lynn Stephens O'Neal, Sientimghiom—
251-5000

Stalf Linison:

Edward M, Patterson, Mamfgamery— 2691515

Membiers:

Hon, Walter G, Bridges, Huepfoin

Donald R. Harris, Jr. Bfrmiingham

Michael L. Cumpton, Mabie

Michael 1. Gamble, Dotfan

Corinne T. Hurst, Opelikir

Deborah 8. Ashe, Shoffeld

Deharah 5. Braden, Birmingharn

5. Sanford Holliday, Roarebe

Stephen T. Blackburn, Brooknrood

Mark A Sanderson, Florence

Diane Leigh Dunning, Oukmille

Christopher Knight. Mobile

William N. Clark, Birrningham

5. Stephen Grimes, Garalendale

H. Jerome Thompson, Mowlforn

John C. Watking, Jr. Tisealoosa

Thomas C. Tankersley, Mortigomery

Robert E. Cooper, Sirmirgham

G. Milton McCarty, Jr. Jusper

Michael E. Ballard Mobffe—471-1330
Board of Bar Commissioners Liaison:
Bobby Segall Mondgomery —S34-1180
Stafl Liaison:

Bonnie Mainor, Monfgomery—269-1515
Members:

Lowell Womack, Sirmtingham

Woadford W, Dinndng, Jr. Deropolis

A Stewart O'Bannon, U1 Florerce

Lisa Karch, Grntersville
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Thomas L. Roundtree, Auburmn
James 5, Ward, Birmingfam

CoREI W oS o o
Chair:

Abigail I'. Van Alstyne. Monigamery—
263-0190

Vice-chair:

Roberta L. Fulton, Birmingham— 945-8550

Hoard of Bar Commissioners Liaison:

Nelson Vinson, Hamiffon—921-3200

Young Lawyers” Representative:

Anthony D. Birchfield, Jr, Monigomery—
64-8118

Staff Liaison:

L Dan Turberville, Birmimgham
Willizm J. Samford, IIL My Meigs
Jon M. Spechalske, Mobile

Pegaty Werdehofl, Fadrfiefd

Hon. John H, England, Jr. Tuscaloosg
Cynthia Lee Almomd, Tuscaloosa
Andrew W. Redd, Montgormery

Bavid 1. Bann, Bfrmingham
John C. Kelsey, Centre

ETHICS EDUCATION COMMITTEE
Chair:
Ayee M, Sproell, Tuscaloosa—T30-07540
Vice-chain
Juhn F. Janecky, Mohile—A32-8786
Board of Bar Commissioners Linison:
Benjamen T, Rowe, Mobile—A33-6961
Young Lawyers' Representative:
Anne B. Stone, Birmingham—251-9%600
Staff Liaisons:
L. Gilbert Hendrick, Morfgomery— 268-1515
Edward M. Patterson, Monipomery— 269-1515
Members:
Charles P. Miller, Mondgomery
Ay Traylor-Sadberry, Birmingharm
Judson W, Wells, Mobile
Thoeas i ERiott, Jr., Birmminghar

Robert F. Northcutt, Monfgamery
Jock M. Smith, Tuskegee fastifufe
1. Brooks Leach, Rirmingfam
Helena F, Tozzi, Birmingham
Paul 8. Conger, J¢., Tuscafoasa
William H, McDermatt, Mebife
Melinda Lee Maddox, Brefon
Robert W. O'Nelll, Bfrmingfuam
Glenn G, Waddell, Birmingham
Paula W, Higginbot ham, Tuscaloosa
E. ). MeArthur, Manigomery

INDIGENT DEFENSE COMMITTEE
Chair:
Joel Sognl, Tuscalonss—3450966
Viee-chain
Stephen R. Glassroth, Monfgomeny—
263-9900

Board of Bar Commissioners Lialson:

George Higginbolharm, Bitierner—
425-3214

Young Lawyers’ Representalive:

Maxwell H. Pulliam, Jr., Birmingfan—
3220457

Stall Liaison:

Edward M. Patterson, Monigomery —
268-1515

Members:

Joe C, Cassady, Jr., Entterprise

E. Hamplon Brown, Birmifrgham

Alice H. Martin, Florenoe

William J. Paul, Genera

Paul W. Copeland, Morifgomery

Paul D, Browm, Mobile

Teresa L. Cannady, Alberinflfie

Donald L. Colee, Jr., Birmingham

Bryan A, Stevenson. Monfgomery

Randy B. Broaks, Armisfon

John Knowles, Gererg

Bruce A. Gardner, Heniseille

Frances C. French, Aufurmn

Bremda ), Pierce, Mobile

Robert V. Woaoldridge, 11l, Fuscaloosa

Eric C. Davis, Dothan

Jeff Duffey, Montgomery

Wilson Dinsmore, Birmingham

John Earl Paluzsl, Carralfton

Patricia Leigh Sansone, Monfgemeny

James D, Smith, Tuscaloosa

Randall 5, Susskind, Monfgomery

Juseph H. Hilley, Birmingfam

Seth B, Thompson, Culiman

Joel Lee Williams, Troy

Draviad 8. Lubker, Birminghdm

Timothy R. Callins, Hunitanilfe

INSURANCE PROGRAMS COMMITTEE

Chair:

J. Bentley Owens. 1L, Birmingfam—
H6HE- 6000

Vice-chair:

Efzabeth C. Bookwalter, Monigomery—
2414122

Board of Bar Commissioners Lialson:

Max C. Pope. Jr., Birmingham—327-5566

Young Lawyers’ Representathee

James 5. Chinstie, Ir.. Rirminpgharm—
521-B387

Stafl Lisison:

Edward M. Palterson, Momfgomery—
269-1515

Members:

Henry T, Henzel, Bfrmingtm

Charles C. Simpson, 111, Bay Minedle

Michael L. MeKerley, Birmingham

C. William Gladden. Jr., Birningfam

Hobert E, Paden, Hessemer

Christopher G. Hume, 111, Mabdle

Roceo J, Leo, Bierminghitm

Teffery W, Kelley, Etba

Fred W, Sington, Jr,, Godeden

Elizabeth C. MeAdory, Opefika
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Stuart E. Smith, Heorfsodile
Clifford L. Callis, Jr., Gadsdlen
Rhon Eugene Jones, Margamery
Michael D. Mulvaney, Birmingham
Clenn A. Parker, Monlpormery
Paul A. Miller, Birmingham

R. K. Hunter, Monfgomerny

Betty C. Love, Talladega

James A. Haggerty, Ir., Birmingham
Brian K. Parker, Birmingham
William H. Kennedy, Tuscafonsa

JUDICIAL CONFERENCE FOR THE STATE OF

Membaers:

Charles 1B, Paterson, Monigomery—834-7000
Willkam L. Lee, I, Dothn—792-4156
Michael L. Edwards, Birmingham— 226-3401

LAW DAY COMMITTEE
Chair:
Tameria Driskill, Cursferselfe—582-0133
Yice-chair:
Teddi Lane Carte, Montgomery—

347001

Board of Bar Commissioners Lizison:
Samuel H. Franklin, Sirmingham— 581-0700
Young Lawyers” Represontabive:
Gordon G, Armstrong, [11, Mobile— 434-5428
Staffl Liaison:
Susan H. Andres, Monfgomerny— 268-1515
Members:
Trudie A. Phillips, Arnéston
Stewart G, Springer, Birmangharn
Charles Reeder, Birminghem
Kathy E. Segler, Dadevilfe
William E. Bright, Ir., Birmngham
Jon K. Turner, Monigomery
Charles Amos Thompson, Birmingham
K. Scott Colson, [1I, Birmmgharm
Larry B. Eliason, Birmingham
Kristh A Dowdy, Monfpomery
Marianne Cosse, Monipomery
Selma L. D, Smith, Mobile
Valeria L. Palmedo, Anmisfon
Diavid L. Faulkner, Jr,, Birmingham
Thomas B, Klinner, Manigomeny
Walter F. McArdle, Birmingham
Terri M. Snow, Besserner
Charles D, Langford, Maritgarmery

COMMITTEE ON LAWYER ADVERTISING AND

SOLICITATION

Chair:

Tony G, Miller, Biremingham—254-1046
Vice-chair:

Thormas B. Albritton, Andafusio— 222.3177
Board of Bar Commissioners Liaison:

Frederick Koykendall, 111, Birmingham—
328.9576

Young Lawyers” Hepresentative:

Roger K. Fuston, Birmingherm — 1233900
StafT Lialson:

Milton L. Moss, Monigomery—269-1515
Members:

5. Phillip Bahakel, Pelham

Mary Jane Oakley, Monroeville

Howard W. East, Armizfon

J. Clinton Pittman, Birmingham

G. Scott Frazier, Tuscaloosa

Barber Sherling, Ir., Mobile

David D. Shelby, Birmingham
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Ginger D. Cockrell, Tuscalonsa
James T. Baxter, 111, Muntsuille
Robert C. Dillon, Artricfors

Stevan K. Coozee, Rirmingham
Irvin Grodsky, Mobile

John M., Penninglon, Birmingham
1. Donald Banks, Mobile

Clifton E. Wright, Florence
William H. Brooks, Birmingham
Jamies A. Yance, Mobile

Anthony L. Cicio, Jr., Birmingham
Francis H. Hare, Jr., Sirmingham
David P, Dorn, Bfrmingham
William F. Smith, IL Sirmingham
W, Bowd Reeves, Mobile

K. Edward Sexton, |1, Sirmingham
Marcus L. Whatley, Afabasier
Richard H. Monk. 11, Birmiingham
Karla A. Shivers, Pratiuille

William C. Byrd, 1L Birmingham

HW LAWYERS

Chair;

1. Sanford Mullins, [1L, Bfrmingharm—581-6222
Vice-chair and ALA-PALS Chair

E. Hank Hawking, Tescolonss—T59-3248
Board of Bar Commissioners Lizison:
Mac B, Greaves, Birmingham—326-4166
Staff Liaison:

Edward M, Pattersan, Monigomeny—269-1515
Members:

Paul A. Phillips, Sirmingham

Geary A, Gaston, Mobile

L. David Cherniak, Mobile

Timothy M. Grogan, Mobie

Robert F. Clark, Mobile

Robert Gwin, Jr., Sirmingham

Jeseph Thomas Booth, IV, Monigomery
Randall M. Chethire, Tuscoloosa
Thomas R Jones, Jr.. Tesooloosa

W. Terry Bullard, Dothan

John C. Kelsey, Cenire

Charles B. Hess, Ozark

1. Victor Bowman, Armiston

Samuel G. McKerall, Gulf Shores

Robert B, Aderholt, Maloyeifle

David E. Avery, 11, Montgormery

Michael A, Newsom, Birmigham

L. Kenneth Moore, Hessemer

James C. Reilly, Sirmingham

J. Massey Relfe, Jr., Birmingham

James 0. Standridge, Nuscaloose

Barry C. Leavell, Monigomery

Preston L. Hicks, Foley

Bennett L. Pugh, Birmingham

RS

Cerald Paulk, Scotfshoro—259-1919
Vice-chair:
Frank Poits, Marence—T64-T142

Baoare of Bar Commisaloners Liajson:
Abner Powell, 11, Andalusio—222-4103

Young Lawyers' Representative:

Mark Allen Treadwell, [11, Doderille—825-9296

Staff Liaison:

Susan H. Andres, Monigomery—269-1515
Members:

Mitch Shelly, Mobile

James D. Smith, Mobife

Walter Allen Kelley, Munisoilfe
Stephen V. Hammond, Decater
Hon, J. Gorman Houston, Jr., Montpomery
Micia K. Haynes, Birmingham
Ralph Loveless, Mobife

). Edward Thornlon, Mobile
Woodrow E, Howard, 111, Mobife
L. Drayton Pruitt, Livingsfon
Michael Dennis Rogers, Arniston
Andrew ), Rutens, Mobdle

John Gunn, Roaroke

Lisa Tinsley 0'Hara, Mobile
Denise Ferguson, Humtsiille

Kay 0. Wilburn, Birmingham
Mark A. Dutton, Mowlfon

Gary L. Weaver, Andialusia

Jere L. Beasley, Montgomery
Benjamin H, Albritton, Mobdle

M0ND OFTRES TS AL SERvIce

Chair:

Gregory A Reeves, Decafur—355-4956

Vice-chair:

Daniel G, Hamm, Morsigormery— 213-0609

Board of Bar Commissioners Linison:

Jobin C, Gullahomn, Afberfuille—734-0456

Staff Liaison:

Edward M. Patlerson, Monigomeny—
269-1515

Director, Lawyer Refermal Service:

Katherine C. Creamer, Monigomery —
260-1515

Members:

Nancy F, McClellan, Culfman

Clifton Earl Wright, Florence

Helen Deas Walton, Fairhape

Carl E. Underwood, 111, Dethan

Lloyd Duane MeCammaon, Ernlerprise

Willlam 5. Poole, Jr., Demapalis

Melizsa C. Bowen, Praftville

Thomas Lewis Davis, Birmingham

‘Thomas F. Young, Jr., Alexander City

C. Brandon Sellers, Jr., Gadsden

Vinson W. Jaye, Witumpka

Darla Furman, Heontarils

Thomas A. Smith, Ceelfman

J. Wilson Mitchell, Florence

Clenn N. Baxter, Thscafoosa

Dansd W, Vickers, Monigomery

Daniel H. Craven, Jr., Gulf Shores

Donna Crooks, Dalewifle

Richard W, Whittaker, Enferprise

Jamees H. Seale, 11, Greensboro

Richard R, Newlon, Tuscaloasa

James A, Kee, I, Bivmingham

Roger W, Pierce, Aubum

Vaughn Morton Stewart, 1L Arndstfon
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COMMITTEE ON LOCAL BAR ACTIVITIES
AND SERVICES

Chair:

H. Harold Stephens, Hurnlseille— 535-1100
Vice-chair:

Edward B. Parker, IL Monigomery— 265-1500
Board of Bar Commissioners Lialson

J. Mark White, Birmingham—323-1888
Young Lawyers' Representative:

H. Harold West, Ir.. Birmingfam— 2528800
Stafl Lialson:

Edward M. Patterson, Montgomery— 269-1515
Membaers:

Willlam Lee Horn, Tuscumbia

Trudie A Phillips, Anniséon

Cynthia M. Calhoun, Annfsion

Susan C. Conlon, Muntseilfe

Walter G, Chavers, Mobile

Katherine M. Harwood, Trscaloasa

loseph M, Ayers, Birmingham

Vanessa Vann Campbell, Bfrmmingfarn
Katherine L. Reynolds, FHuntsille

Marik A McWhorter, Jasper

Brenda 5, Stedham, Armiston

Michael D. McKibben, Birmingham

Richard G. Brock, Mobile

Ray 0. Noojin, Jr., Birmingham

Richard Martin Adams, Dothan

Bradley J. Sklar, Birmirgham

Joseph Anthony Morris, Gadsden

). Fredric Ingram, Birmingham

Henry C. Chappell, Jr., Montpamery

MILITARY LAW COMMITTEE
Char:
Frank M. Caprio, Hunisville—517-5158
Viee-chair:
John loseph Park, Jr., Monlpomery— 242-T360
Board of Bar Commissioners Liaison:
Robert M. Hill, Jr., Florence—767-0700
Staff Lisison:
Edward M. Palterson. Monfgomery—
269-1515
Members:
Wesley Schuessler, 11, Aubern
Richard F. Allen, Monigomery
Donald C. Rasher, Monigomery
B. Boozer Downs, Ir., Birmingharm
E, Victor Kelley, Ir., Birrningharm
William H. Roe, Oneonfo
Everett M, Urech, Dafendffe
Thomas E. Jones, Aubirmn
Richard A Thompson, Ir., Monigamery
William E. Scully, Jr., Mobile
Robert W, Norris, Sirmingham
Hon. Cain ). Kennedy, Mobile
William C. Tucker, Jr., Birmingham
1. Donald Banks, Mobile
Robert T, Meadows, 111, Opelika
A David Fawal, Birmingham
Andrew J. Coleman, Birmingham
Jack W. Wallace, Jr., Morfgomery

PERMANENT CODE COMMISSION
Chair:
William B, Halrston, 11, Bfrmingham—
J28-4600
Vice-chair:
Douglas Joseph Cenleno, Birminghdam—
251-T000

THE ALABAMA LAWYER

Board of Bar Commissioners Liaison:
W. N. Watson, Fort Pagme—B45-0410
Young Lawyers” Hepresenlalive
Maortimer P. Ames, 11, Mortlgomeny—242-7
Staff Lialson:

Tony Mclain, Morlgomery—269-1515
Members:

Deborah P. Fisher, Birmingham
Sharon A Woodard, Birmingham
Robert L, MeCurley, Jr., Tuscaloose
William C. Wood, Birmimgham

1. Robert Faulk, Prafteite

Charles Crook, Monfgomery

William I, Mills, Birmingham

John P, Scalt, Birmingham

Michael E. Upchurch, Mobile

John N, Pappanastos, Monfgomery
Robert [, McWharter, Jr., Gadsden
David Wirtes, Jr., Mohile

Thomas R, Elliott, Jr.. Birmirgharn
Benjamin B. Spratling. 111, Bérmingfharm
Bruce L. Gordon, Bérmingham

Jesse P. Evans, [11, Birmingharm

FREPAID LEGAL SERVICES COMMITTEE

Chair:

Charles L. Anderson, Monigomery—832-4202

Viee-chair:

Y. D. Lott, Jr.. Mobffe—A32-6555

Board of Bar Commissloners Liaison:

Jahn €, Gullahown, Albertvile—937-2191

Young Lawyers' Representative:

Edwin Ansel Strickland, Jr., Montgomery—
251-4775

Stafl Lialson:

Milton L. Moss, Monigomeny—266-1515

Members:

William K. Rogers, Childersburg

Clen M. Connor, Bermingham

L Mike Conley, Birmingham

Diavid G. Holmes, Brundidipe

Gerald L. Miller, Birmingharm

W. Terry Bullard, Dothan

Thomias Lewis Davis, Birmmgham

H. Marie Tharnton, Monfgomery

1, Fred Kingren, Birmingham

Lance E, Kuykendall, Hemisville

Robert E, Sasser, Monigomery

William C, Elliott, Mortgomery

Kenneth D, Hompton, Huartaille

COMMITTEE ON SI.FBSE'E_Y\EE ABUSE AND
VIOLENCE IN SOCI

Chair:

John E. Ott, Birminghem—731-1755
Vice-chair:

Pamela P. Robinson, Menlgomeny— 263- 7554
Board of Bar Commissioners Liaison:

Jerry C. Porch, Russelfpille—2332-3900

Young Lawyers” Representative

Julia Ann Beasley, Morigomery—269-2343
Stalf Liaison:

Edward M. Patterson, Monfgomery—269-1515
Members:

Elizabeth R, Beaver, Birmingfam

Ben M. Baxley, Tuscaloosg

Emily 8. Bonds, Bfrmingham

Robert E, Lee, Monigomery

Robert H. Bowron, Jr., Birmingham
Betsy Martin Harrison, Double Springs
Denise Jones Pomeroy, Birmimgham
Stephen W. Cuthrie, Birmingham
Ashbey Albert Ayers. Birmingham
William Roy Farmer, Brirminmgharn
John A Bivens, Nuscaloasa

William 5. Halsey, 11, Birmiingham
Myra B, Staggs, Birmingham

L. Landis Sexton, Monigomery
Geralil M, Hudson, Tusealoosd
Elizabeth B, Baled, Birmingham
Patricia Anne Snyder, Monfgomery
Spencer Brent Walker, Grave Hill
Joseph P, Van Heest, Monfgormery
R. Brian Allison, Bessemer

Jefirey 8. Miller, Birmingham
Donald E, Eamshaw, Saraland

THE ALABAMA STATE BAR

ORI e

Chair:

William D. Melton, Ererpreen—578-2423
Staf¥ Lisison:

Keith B. Norman, Monfgamery—260-1515
Members:

Donna 5. Pate, Huntsoille—535-1100

1, Mason Davis, Birmingham—930-5134
UN‘J}%?HIZFD PRACTICE OF LAW

Chair;

L. Bruce Ables, Murtanille—533-3740

Vice-chair:

Charles N. McKnight, Mobile—433-2000

Board of Bar Commissioners Liaison:

Lynn Robertson Jackson, Clagton—775-3508

Young Lawyers’ Representative:

Nathan Norris, Bfrmingharm—252-85800

Stafl Liaisons:

Tony McLain, Monigomery—269-1515

Bonnie Mainor, Mondgomery—269-1515

Membirs:

David B, Cauthen, Devatur

Steven A Thomas, fasper

David L. Beuoy, Arab

Randal 8. Ford, Moulton

David [0, Shelby, Bfrrmingfuam

James W, Porter, Il Birmingharm

Marc Brakefield, Tuscaloosa

Rufus E. Elliott, 11, Bfrminghm

Neva Conway, Groemolle

Charles E. Crumbley, Montgomery

Janice Boyd Neal, Opelike

Thomas Haigh, Troy

Daniel A. Benton, Fairfope

Charles L. Miller, Jr.. Mobile

George A Tonamedre, Mobidle

Jimmy H. Fernandez, Mobfle

Task Forces

will be listed in
next issue
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OPINIONS OF THE GENERAL COUNSEL

By ROBERT W. NORRIS, general counsel

UESTION: The Disciplinary Commission determined in that matter that

“l am doing this for a clarification of one of the  the determination reached therein might be different if the
prior decisions submitted in the letter particularly  Supreme Court of Alabama adopted the Model Rules of Profes-
RO-90-57. 1 would especially like to address Issue  sional Conduct. On January 1, 1991, the supreme court’s order
One and Two in the opinion with regard to the  adopting the Model Rules effectively established the new stan-
principle of ‘vicarious disqualification.” I notice that under these  dard by which vicarious disqualification of governmental and
rulings the Code of Professional Responsibility disqualified private attorneys would be determined.

subsequent associate attorneys from participation in any cause Rule 1.11(¢)(1), Alabama Rules of Professional Conduct,
in which the new associate had previously participated. slates as follows:
| also note the decision in Issue Two states that if this decision " : :
Rule 1.11 Successive Government and Private Employ-
was revisited under the ‘new’ rules it would probably be addressed ment il
in a ‘different fashion.' :
" h i ¢} Except as law may otherwise expressly permit, a lawver
Reviewing the new rules, particularly Rule 1.11(c)(1), which ‘ sem?:gm apuhlig officer or Eenfglaye: sphzll Aok e

is footnoted to the fact that ‘Paragraph (C) does not disqualify
other lawyers in the agency with which the lawyer in question (1) Participate in a matter in which the lawyer participated

has become associated.’ personally and substantially while in private practice or
Probably more simply stated, the issues would be: nnngowmm_mlal employment, liﬂll}SS under applicable
1. Are district attorneys and assistant district attorneys law no one is, or by l"‘“f“' delegation may b:-‘ autho-
disqualified from participation in pending criminal rized to act in the lawyer's stead in the matter,
cases by the principle of vicarious disqualification when The pertinent provision of the Comment states:

the newly employed assistant has participated in the

pending criminal case as a defense attorney? “Paragraph (c) does not disqualify other lawyers in the

agency with which the lawyer in question has become asso-

2, Are district attorneys and assistant district attorneys ciated.”
disqualified from participation in pending criminal
cases by the principle of vicarious disqualification when Further, Hazard and Hodes, in their treatise, The Law of

the newly employed assistant has participated in a pend- Lawyering, state:

ing criminal matter through previous representation of
a co-conspirator?

3. Are district attorneys and assistant district attorneys dis-
qualified from participation in pending criminal cases by
the principle of vicarious disqualification when the newly
employed assistant has participated in a pending criminal
case through previous representation of an alleged co-
conspirator who is a husband or wife of the subject case?”

NSWER, QUESTION ONE:

District attorneys and assistant district attorneys
are not vicariously disqualified pursuant to Rule 1.11,
Alabama Rules of Professional Conduct, when a newly
employed assistant has participated in criminal cases as a defense
attorney so long as the "new” attorney is adequately “screened”
from participation in the governmental activity.

ANSWER, QUESTION TWO:
Same as Answer One, above.

ANSWER, QUESTION THREE:
Same as Answer One, above.

ISCUSSION:

The Disciplinary Commission previously issued
formal opinion RO-90-57 dealt with similar issues
proposed in the instant inquiry,
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“When a lawyer moves into the government from private
practice, he is still bound by Rules 1.6 and 1.9, He may not
divulge any information about a former client and may not
oppose the client in a matter in which he had previously
represented him, or in a matter substantially related there-
to. This bar can be lifted only by the consent of the former
client.

On the other hand, imputed disqualification of the gov-
ernment — treating it as a new 'firm” under Rule 1.10 — is
inappropriate. If Rule 1.10(a) were to apply to the govern-
ment, the government would either have to forego certain
enforcement matters, or hire lawyers who had never been
in private practice, or who had represented only clients who
would never be adverse to the governmental unit hiring the
lawyer.

The only practical escape from this dilemma is to screen
the affected lawyer from participation in government activ-
ity that is adverse to his former clients and related to work
that he performed for them; Rule 1.11(c}(1) so directs.”
§1.11:400.

Further, the Supreme Court of Alabama, in a footnote to
its opinion in Roberts . Hutchins, 572 So.2d 1231 (Ala. 1990),
affirms the availability of the "Chinese Wall™ in certain cases
invalving the movement of lawyers bebween the govern-
ment and private law firms, 572 S0.2d 1234, n.3.

Based on the foregoing, it is the opinion of the Discipli-
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nary Commission that an effective application of the “Chi-
nese Wall” to the newly employed assistant would allow the
district attorney and other assistant district attorneys to par-
ticipate in pending criminal cases even though the newly
emploved assistant had represented a co-conspirator of a
pending case, specifically, husband and wife co-conspirators.

The new assistant would have to insure his compliance with
Rules 1.6 and 1.9, Alabama Rules of Professional Conduct. He

could in no way participate in the pending criminal matters absent
the consent of his client. The remaining members of the district
attorney’s staff employing the effective “Chinese Wall" concept
would not be vicariously disqualified from further participation
in the other pending criminal matter.

To the extent that RO-90-57 is inconsistent with the holding
herein, that opinion is modified accordingly. [ |

[RO-94-10]

RULES OF THE U.S. COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

Pursuant to 28 U.S.C. §2071(b) and (e), notice is hereby given of proposed amendments to the Rules
of the U.5. Court of Appeals for the Eleventh Circuit (Rules), and amendments to Addenda Three, Four,
and Eight to the Rules which have been implemented by General Order of the Court.

The proposed amendments to the Rules would:
= require that in bankruptcy appeals a Certificate of Interested Persons identify the debtor, members of

the creditor's committee, any entity which is an active participant, and other entities whose stock or

equity value may be substantially affected by the proceedings;

= clarify the spacing and type size requirements in briefs;

= specify that the time for issuance of the mandate and for filing a petition for rehearing or suggestion of
rehearing en banc begins anew upon entry of an order authorizing publication of a previously unpub-
lished opinion; and

* require that a motion to dismiss an appeal must state whether the dismissal is sought with or without
prejudice.

Other proposed amendments make other minor changes to the circuit rules or conform to changes in
the Federal Rules of Appellate Procedure which took effect in December 1994, as well as those pending
before Congress and scheduled to take effect in December 1995.

Addendum Three is proposed to be amended in accordance with General Order No. 94-A to conform
to the Judicial Improvements Act of 1990, Pub.L.No. 101-650, which amended 28 U.S.C. §372(c)(1).
Addendum Four is proposed to be amended in accordance with General Order No. 95-C to conform to
the U.S. Supreme Court opinion in Austinv, US., ___US. |, 115 S.Ct. 380, 130 L.Ed.2d 219 (1994).
Addendum Eight is proposed to be amended in accordance with General Order 17 to provide, among
other matters, an alternative procedure for issuing an order to show cause when the alleged misconduct
concerns an attorney's failure timely to file any required paper or brief with the Court, Other proposed
revisions to Addendum Eight would: explicitly include payment of the costs of disciplinary proceedings
and removal from CJA panels as possible disciplinary sanctions; clarify confidentiality provisions; and
provide that only orders imposing disbarment or suspension would routinely be transmitted by the clerk
to other disciplinary authorities.

A copy of the proposed amendments and General Orders may be obtained without charge on and
after August 28, 1995, from the Office of the Clerk, U.S. Court of Appeals for Eleventh Circuit, 56 Forsyth
Street, NW, Atlanta, Georgia 30303 [phone: (404) 331-6187]. Comments on the proposed amendments
and General Orders may be submitted in writing to the clerk at the above address by September 29,
1995.

Andrew Gyarfas
Deputy Clerk

Eleventh Circuit
Atlanta, Georgia
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DEDICATION SPEECH,
Judge Frank M. Johnson Historical Marker

Haleyville, Alabama, July 11, 1995

This article originally appeared in the
July 15, 1995 edition of the Northwest
Alabamizn,

e come here today to honor
one of Winston County's most
loval sons, a man who became

the legal conscience of the South, Six
years ago this week, 1 drove up here
with the judge. We visited his grandfa-
ther's grave in Carbon Hill, then drove
on up to Haleyville for lunch at the Gal-
ley Restaurant and then to Double
Springs and back to Montgomery. 1 can
tell you from personal knowledge that
Frank Johnson's love of Alabama and
love of Winston County runs deep. That
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By Jack Bass

love of Winston County runs just as
deep for Ruth Johnson, his sweetheart
from Halewville, who is the other half of
a great team.

When 1 first met my editor at Double-
day, Jacqueline Kennedy Onassis; |
asked how she became interested in
Frank Johnson. She paused for a
moment, then said, “He's long heen a
hero of mine. | guess it goes back to the
White House and hearing Jack and
Bobby talk about him."

Earlier that day in New York 1 inter-
viewed Bill Movers, who in 1980 pro-
duced two one-hour programs, shown a
week apart, on Judge Johnson. What he
told me that morning will, 1 believe, be

" Y - -Illkf'm',

'HE HONORABLE

OHNSON, JR.

WA wons .l >
1 v i | : B
N ma { - 1 N

Judge Frank M. Johnson, Jr. is honored as an outstanding jurist of his time with a
historic marker. Pictured are Haleyville Mayor Larry Gellilard, Judge Johnson and
Ruth Johnson, Photo courtesy of the Nortfueest Alabamian
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of special interest to you who are here
today,

Movers told me, "I think in terms of
his decisions on the court he will be seen
as the giant in regard to civil rights in
the South, more so than anyone on the
Supreme Court in my lifetime....

“I think geographically and spiritually
and culturally, if he had been born a
hundred years earlier, he would have
been Abraham Lincoln, or vice versa....]
think the way their culture acted upon
them, the circumstances of where they
were born, their birth, the antecedents
of the forces that were upon them, that
those two men are interchangeable,
that if Johnson had been born earlier,
he would have been Lincoln, and vice
Versa.

“And it has something to do with that
territory that influenced them. Winston
County is almost a nation unto itself,"
Movers continued. “There's something
about the force of place and time and cir-
cumstance on him that made him ready
when the court decisions presented
themselves.

“Obviously he had no idea, nor did
Eisenhower when he went on that court,
what the issues were that they were
going to face, any more than Lincoln did
when he arrived in the White House. But
the force of personality so shaped by their
origins made them ripe for the opportu-
nity that would cause some people to
say it was providential and others to
say, ‘Weren't we lucky?"

On that national television program,
Judge Johnson talked about his Win-
ston County roots and the kind of peo-
ple here today. “We always had an
intense pride in being Americans,” he
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said. “I think my regional background
had a very, very decisive effect on my
approach to dispensing what | consider
to be justice, and attempting, through
judicial decisions, to thwart actions that |
considered unjust, People in that sec-
tion of the country have a fiercely inde-
pendent attitude and personality. They
have an intense respect for the individ-
ual and the individual’s rights. They
believe in a person's dignity, and they
believe each person is possessed of and
is entitled to integrity. They believed
that without regard to race, creed, color,
or ideology. ‘Every man's his own man’
is a real basic philosophy. | came here
[to Montgomery| with that, maybe most
of it unconsciously ingrained in me."

That strong sense of fair play and
respect for the individual and the individ-
val's dignity, Judge Johnson said,
“served me in great stead as a lawyer
and as a judge.”

During his 24 years as a trial judge,
Judge Johnson wrote opinions that
transformed the law in school desegre-
gation, voting rights, jury selection,
First Amendment issues, gender dis-
crimination, and treatment of mental

patients and prison inmates. He never
viewed matters before him as societal
issues, however. To him they always
were legal issues.

Later this month President Clinton
will present Judge Johnson with the
Presidential Medal of Freedom, the
nation's highest civilian honor. In his
letter to Judge Johnson informing him
of the award, President Clinton wrote,
“You remain an inspiration to all who
value justice.”

In an editorial yesterday in response to
that letter, the New York Times said,
“Frank Johnson was guided by a vision of
constitutional principle and the sanctity
of law rather than a thirst for approval,”

Thirty-four years ago in Alabama,
Georde Wallace campaigned successfully
for his first term as governor, and his
higgest applause line was attacking “that
federal judge in Montgomery"—there
wasn't but one—as “an integrating,
scalawagging, carpetbagging, bold-faced
liar.” As most of you well know, he
didn't let up after his inauguration,

But when 1 interviewed him almost
30 years later, Governor Wallace
acknowledged that he had been "wrong”

and that “in the long run” Judge John-
son was “right.”

During his 40 yvears on the federal
bench, the Judge has kept under a glass
paperweight on his desk a typed quota-
tion from Abraham Lincoln. The middle
sentence reads, “If the end brings me
out all right, what is said against me
won't amount te anything.”

The Alabama House of Representa-
tives, which 25 vears earlier voted to
impeach Judge Johnson, voted unani-
mously in 1992 to praise Congress for
naming the federal courthouse in Mont-
gomery for him. Judge Johnson hadn't
changed, but Alabama had,

Like a solitary ship taming a storm,
Frank Johnson prevailed by steering the
right course. His impact went far
beyond Alabama. His application of
constitutional principles to unprece-
dented circumstances, in President
Clinton's words, “helped bring our
nation closer to the ideals upon which
it was founded.”

And what vou here today are saving
by your presence is that you can come
home again,

Thank you very much. [ |

ALABAMA LAWYERS RESEARCH SERVICE

Saves You Valuable Time

The ALRS, a division of The University of Alabama School of Law Library, assists the bar with their research needs. An
attorney manager and sccond-and third-year law students utilize the state’s largest law library to fill your research requests.

Owr fee 1s $25.00 per hour for the research and writing services. Computer and photocopy charges are separate and vary |

Please call ALRS for more information,

1] LEGAL RESEARCH

|  MEMORANDA
PREPARATION

Phone: 205-348-0300

[l

[l AND MORE

PHOTOCOPIES & FAXES

WESTLAW SEARCHES

Fax: 205-348-1112

Box 870383 Tuscaloosa, AL 35487-0383

Fran Parker Tankersley, Manager

The Alabama Lawyers Research Service is aperated by The University of Alabama School of Law and dees not engage in
the active practice af law. Information disseminated by the ALRS does not constitute legal advice.
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Unauthorized

Practice
of Law

By L. Bruce Ables

uring 1994-1995, there were
D numerous complaints pertain-

ing to the unauthorized practice
of law filed with the Alabama State Bar.
Many of these were handled by the state
bar staff on an informal basis. There
were approximately 55 formal com-
plaints made pertaining to unautho-
rized practice. Of those formal com-
plaints, it is interesting to note what the
individuals were doing that involved the
unauthorized practice of law.

One 17-year-old was (but not now)
preparing uncontested divorces in Mar-
shall County, Alabama. An elderly man
was and still is preparing uncontested
divorces in Winston, Walker and Marion
counties. This man attended law school,
but has never been licensed. In Mobile,
a man who attended Miles College and
never had a license was preparing un-
contested divorces and representing
people in small claims court. Another
individual in Mobile was handling Social
Security Disability Claims and is also rep-
resenting an individual in court on a slip-
and-fall case. There were, and still are,
individuals in Jefferson County, Mobile
County and Madison County preparing
uncontested divorces, A Tennessee altorney
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who is not ficensed in Alabama was in-
volved in representing an individual in
Jefferson County. An individual in Jeffer-
son County, who is unlicensed, is hold-
ing himself out as a mediator or an
arbitrator and also a financial consultant
or debt manager. There was an individ-
ual claiming to be an attorney represent-
ing a party in an insurance claim. An
individual in south Alabama has pre-
pared and filed lawsuits for various par-
ties; Judge Dale Segrest enjoined and
restrained him from further activities in
his court, He refuses to cooperate with
the committee and will not agree to no
longer practice law; however, he is now
permanently enjoined statewide, There
is an individual who has been convicted
of a felony and has also plead guilty to
bank fraud and was acting as an attor-
ney for prisoners. This individual at one
time was admitted to practice law in New
Jersey bul he has been permanently dis-
barred. There are also lawvers who have
been disharred in Alabama and continue
to practice law. Individuals around FL
McClellan were advertising divorces for
$89, bankruptcies for $169 and wills for
$39 to $50 who are not attorneys and
have never been licensed attorneys. There
are also former legal assistants in law

offices who were preparing uncontested
divorces, A title company in Mobile con-
tinues to prepare deeds and mortgages
and other instruments of convevance and
give legal advice at real estate closings.
There was a Mississippi attorney solicit-
ing asbestos claims who actually had an
office in Northport, Alabama: he has now
moved out of state, We have individuals
in Mobile who were trying to represent
a police officer in a grievance proceeding.
There was one individual working in a
law office who is not an attorney, but
who was holding himself out to the pub-
lic as an attorney.

One can readily see from all of these
claims that the unauthorized practice of
law is rampant in Alabama, It is taking
place in most every county. It seems to
be much worse in the larger, metropoli-
tan areas. Your Unauthorized Practice of
Law Committee of the Alabama State
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Bar is one of the more active commit-
lees,

Section 34-3-1, 1975 Code of Alabama
makes it a crime for any person to prac-
tice or assume to act, or hold himself out
to the public as a person qualified to prac-
tice or carry on the calling of a lawyer,
guilty of a misdemeanor and on convic-
tion, the person can be fined not to
exceed $500 or be imprisoned for a peri-
od not to exceed six months or both,
Section 34-3-6, 1975 Code of Alabama
states that only persons who are regu-
larly licensed to practice law may do so.
This section specifically defines the prac-
tice of law. What constitutes the prac-
tice of law has also been defined by the
courts: State Ex Rel, Porfer v. Alabama
Association of Credil Executives, 338
S0.2d 812 (Ala. 1976), Pralt v. State,
278 So.2d 724, cert. denifed, 278 S0.2d
729 (Ala.) 414 US 1002, Probably the
most far-reaching and well-reasoned

decision is the case of Coffee County

Absiract and Title Company v. Siate,

Ex Rel Norwood, 445 So.2d 852 (Ala.
1983). Among other things, this case
held that the preparation of deeds and
the filling in of the blanks in forms by
title companies is prohibited. An argu-
ment was made by the title company that
the forms were prepared by attorneys
and these forms were used by the title
company wherein the title company only
filled in the blanks. The title company
argued that this was essentially a cleri-
cal task and was not the practice of law.
The court said this overlooked the fact
that decisions must be made regarding
the information to go in the blanks. The
court in the case of Land Title Compa-
ny vs. State, Ex Rel Porter, 299 So.2d
289 (Ala. 1974), specifically held that
title insurers may only prepare simple
affidavits and statements of fact to sup-
port its title policies.

Unquestionably, the Legislature intend-
ed that §34-3-6 was enacted for the pur-
poses of insuring that lay individuals
would not serve others in a representa-
tive capacity in areas requiring the skill
and judgment of a licensed attorney.

It has recently been brought to the
attention of the committee that actions
are being prosecuted in the district courts
of the state by individuals not licensed
to practice law under §35-9-80, 1975
Code of Alabama (Sanderson Act).
These individuals are not owners of the
land. They are agents for the landlord in
the renting, leasing and managing the
properties. Clearly, any person may
manage his or her own case, §34-3-19,
1975 Code of Alabama. However, il
appears to be the unauthorized practice
of law for a person who is neither a
party nor a licensed attorney to appear
in a trial as a representative of a party,
Birmingham Bar Association v. Phillips

Important!

1995-96

and receipt purposes.

Licensing/Special Membership Dues

All licenses to practice law are sold through the Alabama State Bar headquarters, as well as payment of special
membership dues—the same as last year.
In mid-September, a dual invoice to be used by both annual license holders and special members will be mailed
to every lawyer currently in good standing with the bar.
If you are actively practicing or anficipate practicing law in Alabama between October 1, 1995 and September
30, 1996 please be sure that you purchase an occupational license. Licenses are $250 for the 1995-96 bar year
and payment must be received between October 1 and October 31 in order to avoid an automatic 15 percent
penalty ($37.50). Second notices will not be sent!
An attorney not engaged in the active practice of law in Alabama may pay the special membership fee of $125
to be considered a member in good standing.
Upon receipt of payment, those who purchase a license will be mailed a license and a wallet-size license for
identification purposes. Those electing special membership will be sent a wallet-size 1D card for both identification

If you do not receive an invoice, please notify Christie Tarantino Freeman, membership services director, at
1-800-354-6154 (in-state WATS) or (334) 269-1515 immediately!
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and Marsh, 196 So. 725. Generally a
corporation may nol appear in court
excepl through an attorney. It cannot
appear pro se, Broun v. Parnell, 386
So.2d 1137 (Ma. 1980); ex parte Lam-
berth, 5 So.2d 622 (Ala. 1942). This pro-
hibition has been eased by statute for
actions in small claims court, §12-12-
31ib), 1975 Code of Alabama. There is
no similar provision for appearances in
district or circuit court. Therefore, it
seems quite obvious that an agent can-
not represent the property owner in the
court proceedings. The stalute seems to
only allow the owner, his agent or
attorney-al-law or attorney-in-fact to
make affidavit of the facts required
under $35-9-80, but does not give
authority for an unlicensed person to
appear in a trial as a representative of a
property owner.

During the last two years, this commit-
tee has been very active with full commit-
tee meetings four to five times per vear.
Various complaints are assigned to vari-
ous members in the locale where the
complaint originates. These committee
members have devoted an average of 60
ta 100 hours per member each year, plus
an undetermined amount of out-of-pock-
et expenses, The committee has primari-
ly met in Birmingham, and those mem-
bers of the committee from extreme south
Alabama, such as Mobile, Dothan, Bay
Minette, Greenville, etc., have devoted
even more hours. Those members spend
six to eight hours in travel time alone
to meetings. This is one full day out of
their office for each meeting they attend.
There is no compensation (nor is any
expected) or reimbursement to any mem-
ber; therefore, these members are to be
commended, The active members for
the 1995-96 vear of the committee are:
Charles N. McKnight, Mobile; David B.
Cauthen, Decatur; Steve Thomas, Jasper;
David L. Beuoy, Arab; Randall S. Ford,
Molton; David D. Shelby, Birmingham;
James W. Porter 11, Birmingham; Marc
Brakefield, Tuscaloosa; Rufus E. Elliott
I, Birmingham; Neva C. Conway, Mill-
brook; Charles E. Crumbley, Montgomery;
Janice Boyd Neal, Opelika; Thomas Haigh,
Trov; Daniel A. Benton, Fair Hope; Charles
L. Miller, Mobile; George A. Tonsmeire,
Mobile; and Jimmy H. Fernandez, Mobile.

How can this unauthorized practice
of law be stopped, or at least curtailed?
Perhaps the Legislature should pass an
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act requiring a sworn certification on
all documents filed in the courts of the
State of Alabama requiring the name,
address and telephone number of the
individual who prepared the document.
The act should provide severe criminal
penalties if the affidavit is made falsely.
This should cause much of the unau-
thorized practice to be severely curtailed.
The affidavit would give the state bar
some leverage in policing the unautho-
rized practice. It should be incumbent
upon the supreme court to promulgate
a rule requiring that all judges in the
state inquire as to the preparation of any
documents, pleadings and papers filed in
their court. A requirement such as this
would also severely curtail unauthorized
practice. The state bar should hire a full-
time investigator to investigate the
unauthorized practice complaints and
grievances.

Other than the criminal statute, the
state bar has available to it a guo
warranto proceeding pursuant to §6-6-
581-599, 1975 Code of Alabarna. Mem-
bers of the committee have been
assigned the task to file the guo war-
ranto proceeding pertaining to a person
engaged in the unauthorized practice of
law in their geographical area. That
member has Lo prepare the petition and
then forward it to the state bar for
review by state bar counsel and for sign-
ing by Executive Director Keith B. Nor-
man. The petition is then forwarded
back to the member for filing with the
circuit court. The member is responsi-
ble for seeing that the general counsel
is advised at all times of what is taking
place in the proceeding. That member
must also prepare the case for trial just
as that member would be preparing a
case for a client in his office, That mem-
ber must see that proper individuals are
subpoenaed so that proper proof can be
presented to the court and/or jury to
prove that the individual is engaging in
the unauthorized practice of law. Once
the individual is found guilty of engag-
ing in the unauthorized practice of law,
the circuit judge enters an order per-
manently enjoining the individual from
engaging in the practice of law in the
State of Alabama without a license.
Even after this is done, it is still left up
to the committee to police the situation
to make sure that an enjoined person
does not continue to engage in the

unauthorized practice. If he or she
does, it will be up to the bar to bring a
contempt proceeding under that guo
warranto action. Fortunately, of all of
the guo warranto proceedings that have
been filed within the last two years,
none at this time have actually been
tried. There are several pending. There
are some where the defendant has
agreed or consented to a permanent
injunction being entered against them.
At this time, there are two quo warran-
to proceedings pending. At least one
will have to be tried, and it will probably
end up in the Alabama Supreme Court.
There is a common statement by
those accused of engaging in the unau-
thorized practice of law that this com-
mittee is only pursuing them because
they, the accused, are taking money from
lawyers, No member of the committee
has ever taken that position about any
complaint. The committee is charged
with the duty of protecting the public
from these individuals who are engag-
ing in various fraudulent activities and
also stopping those individuals from
creating more legal problems for the
public. The problems that people create
without having any intent whatsoever
to engage in the unauthorized practice
of law is incredible. For example, bank
employees who advise elderly people to
put one son or one daughter on the
account with them create many prob-
lems. At the time of the death of the
parent, sometimes that son or daughter
takes the entire account and deprives
the other brothers and sisters of what
they think would be their fair share. This
takes place throughout the state hun-
dreds of times every week. How many
times there are greedy or unscrupulous
brathers and sisters, | do not know. These
individuals preparing deeds who do not
know the ramifications of a deed con-
veying as tenants in common, joint ten-
ants with right of survivorship, etc., are
also creating nightmares for Alabamians.
Report any unauthorized practice of
law that is brought to vour attention to
the state bar or to a committee member
in your area. =]

L. Bruce Ables
L Bruce Ables recewed his law degree from Vandar-

bift Univeraity, andd was admidied (o tha Alabama
Stato Bar in 1863, Ha has boen a frequent lecturer at
Vanderbifl University and ALI-ABA He |s also a
mambar of the Tannesses Bar Asscciabion and the
American Bar Association
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or 1-800-354-6154, and a complete CLE calendar will be mailed to you.

7-8
ANNUAL REVIEW
Chattanooga, Convention Center
Tennessee Law Institute
Credits: 12.0 Cost: $325
(615) 544-3000

8 Friday
HEALTH CARE LAW

Birmingham, Medical Forum Building
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Credits: 6.0
(B00) 888-7454
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AFFECTING ALABAMA
BUSINESSES
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(715) 835-8525

13 Wednesday
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AFFECTING ALABAMA
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Montgomery, Madison Hotel
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Credits: 6.0  Cost: $149

(715) 835-8525

15 Friday
LEGAL WRITING
Birmingham
Cumberland Institute for CLE
Credits: 6.0
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INSURANCE LAW: BAD FAITH
CLAIMS

Birmingham
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Credits: 3.8  Cost: $138

(715) 833-3940

18-22
SOUTHERN FEDERAL TAX
INSTITUTE
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Southern Federal Tax Institute, Inc.
Credits: 34.8 Cost; $595
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22 Friday
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MEDIATION TRAINING

Atlanta
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RECENT DEVELOPMENTS IN
CRIMINAL LAW & PROCEDURE
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Cumberland Institute for CLE
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VOTING RIGHTS ACT OF 1965
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Cumberland Institute for CLE
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Sex-Based Wage Discrimination:

Recovery Under the Equal Pay Act,
Title VII, or Both

n 1963 and 1964, Congress passed

two statutes which were designed to

address gender-based discrimination
in the workplace: The Equal Pay Act of
1963 (EPA) and Title VII of the Civil
Rights Act of 1964 (Title VII). The scope
of the Equal Pay Act is limited to dis-
parate wage practices but Title VII,
although including compensation, is
more encompassing in its employment
related prohibitions. Thus, when bring-
ing an action for redress of sex-based
wage discrimination, a plaintiff has two
statutory options which provide for dif-
fering burdens of proof and the possibil-
ity of different results,

These differing results are further
complicated by a split in the circuits as
to the appropriate method for establish-
ing gender-based wage discrimination
under Title VII. Al issue is whether to
utilize the traditional Title VII method
of proof or the standards and burdens
established by the Equal Pay Act. Con-
sequently, the relationship between
Title VII and EPA remains “a complex
area of law, suffused with legislative and
judicial uncertainty.™

This uncertainty has a direct impact on
whether a plaintiff's claims will be suc-
cessful, The purpose of this article is to
explain the statutory interpretation of the
EPA and Title V11, to examine the burdens
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By Judge Debra H. Goldstein

of proof each requires, and to examine
their relationship to each other in light
of the actions of the Eleventh Circuit.

Equal Pay Act

In 1945, as an oulgrowth of measures
taken by the War Labor Board, the first
federal equal pay hill was presented to
Congress.? The bill was not passed. For
the next 17 years, all proposed federal
legislation dealing with equal pay was de-
feated. In 1962, the House and Senate
each passed legislation requiring equal
pay for equal work,* however a reconciled
bill was not approved before Congress
adjourned. When the 88th Congress con-
vened in 1963, the equal pay proposals
were renewed and a reconciled bill was
accepted and submitted to President John
F. Kennedy for signature. On June 10,
1963, he signed the Equal Pay Act into
law as an amendment to the Fair Labor
Standards Act.!

As an amendment to the Fair Labor
Standards Act, the Equal Pay Act was
immediately subject to severe restric-
tions.® First, it was limited to discrimi-
nation in pay. Second, its coverage was
tied to the specific coverage provisions
and exemptions of the Fair Labor Stan-
dards Act.® Essentially, the EPA forbids
payment of unequal wages for equal work
which requires equal skill, effort and

responsibility and is performed under
similar working conditions by employees
of the opposite sex, except where one of
four statutory exceptions exists.”

Equal skill, effort and responsibility

Since the first judicial determination
under the EPA, Central Hanover Bank
& Trust Co. v. Commissioner, 159 F.2d
167, 162 (2nd Cir. 1947), courts have
held that equal does not mean identical.
Rather, as the Miranda decision reiter-
ates, equal has been held to be substan-
tially similar. 975 F.2d at 1526, Courts
have opted to look behind job labels and
to focus on the actual duties and qualifi-
cations for a given position, Brock v. Geor-
i Southwestern College, 765 F.2d 1026,
1032 (11th Cir. 1985).

To analyze specific positions under the
EPA, courts first look to whether equal
skill is required in the performance of the
various job duties. Pursuant to 29 C.F.R.
§800.125 (1980), skill is defined to in-
clude such factors as experience, train-
ing, education, and ability. Equal skill
exists if the compared employees have
essentially the same prerequisites to
perform in either of the two positions,
even if one employee does not exercise
the required skill as frequently in the
performance of one job as the other
employee does in the other position.
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Neither the possession of skills necessary
to meet the job's requirements nor effi-
ciency of an employee's performance in
the job can be considered in evaluating
skill equality. Moreover, the equal pay
standard 1s inapplicable if the degree of
skill required for the performance of the
first job is substantially greater than that
of the second.

Effort relates to the measurement of
the physical or mental exertion needed
for the performance of a job. 29 C.F.R.
$800.127 (1980) dictates that the equali-
ty of two jobs be analyzed in terms of the
amount or degree of effort that is actual-
Iy expended in their performance. Even
though the employees may expend their
effort in different ways during perfor-
mance of the comparable jobs, wage dif-
ferentials will be justified unless it can
be shown that differences exist in the
kind of effort being expended. For an
emplover to rely on effort for the basis of
pay disparity, three tests must be met:
(1) the effort must in fact be greater; (2)
the duty or duties which require the
extra effort must consume a significant
amount of time of all those employees
whose added wages are sought to be jus-
tified in terms of the extra effort: and (3)
the extra effort must have a value com-
mensurate with the differential.

“Responsibility is concerned with the
degree of accountability required in the
performance of the job, with emphasis
on the importance of the job obligation.”
29 C.F.R. §800.129 (1950). There are
many possible instances, as set forth in
29 C.F.R. §800.130 (1980), in which dif-
ferent degrees of responsibility sanction
different rates of pay. For example, a
higher wage can be justified in the
instances where employees perform work
which is equal in all respects, except that
one employee is required and actually
does from time to time perform supervi-
sory functions in the absence of the reg-
ular supervisor as a means of training for
a permanent supervisory position.

The Fifth Circuit, in caselaw adopted
by the Eleventh Circuit, has used the
test of whether the increased responsi-
hility is substantially greater than that of
the other employees and whether the
added responsibility has a value com-
mensurate with the differential. Brennan
v, Victoria Bank & Trust Co., 493 F.2d
806 (5th Cir, 1974). Situations where the
differential is found to be based on con-
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trived responsihility, such as where a
woman is assigned to tasks formerly per-
formed by a man but is not immediately
accorded a wage increase to the man's
former salary or where very little time, if
any, is actually spent in performing the
additional responsibility, have been held
to be unjustified. Hodgson v. Brook-
haven Gen. Hosp,, 436 FF,2d 719 (5th Cir,
1970), The key for substantiating a pay
differential is for the difference in
responsibility “to be of a kind that is rec-
ognized in wage administration as a sig-
nificant factor in determining wage
rates.” 29 C.F.R. §800.130 ic) (1973).

Similar working conditions

In order for the EPA to be applicable,
the comparable jobs must be performed
under similar working conditions. In
Corning Glass Works v. Brennan, 417
1.5, 188, 202 (1974), the Supreme Court
established that *similar’ incorporates a
more flexible test to compare working
conditions than is used for the other ele-
ments of the equal pay standard. The
Supreme Court's references to “inside
work v. outside work, exposure to heat,
cold, wetness, humidity, noise, vibration,
hazards (risk of bodily injury), fumes,

odors, toxic conditions, dust, poor venti-
lation” indicate that work conditions in-
clude physical surroundings and the
hazards of a job, Thus, in determining
whether similar working conditions
exist, one must ascertain whether the
differences in working conditions are the
kind customarily taken into considera-
tion in setting wage levels,

Any distinction in wage rates attribut-
able to working conditions must be ratio-
nally justified and cannot exist only when
a specific sex holds the job, Essentially, if
applied equitably by gender, the test for
similar working conditions is one of eco-
nomic reality —a higher rate may be paid
to one who agrees to work under unpleas-
ant, onerous or difficult conditions.

Exceptions to Equal Pay Act

Once a plaintiff establishes a prima facie
case by showing that the employer is sub-
ject to the EPA, the plaintiff performed
work in a position requiring equal skill,
effort and responsibility under similar
working conditions, and that the plaintiff
was paid less than comparable employ-
ees of the opposite sex, the burden shifts
to the defendant to demonstrate by a pre-

- . —
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ponderance of the evidence that any pay
differential can be justified by one of four
statutory exceptions: (i) a seniority sys-
tem; (ii) a merit system; (iii) a system
which measures earnings by quantity or
quality of production; or (iv) a differen-
tial based on any other factor other than
sex. Mitchell v. Jefferson County Bd. of
Edue., 936 F.2d 539, 547 (11th Cir. 1991).
An analysis of the wording of the four
exceplions reveals that the first three are
specific examples while the fourth is a
general provision which by use of the
phrase “any other factor” defines the

specificity of the first three. By their very
definition, the first three exceptions are
limited in their application.

A seniority system is one in which pay
increments are tied to units of time in
service. If it can be shown that a starting
wage was nondiscriminatory and that
from the point of starting on the system
is applied equally and consistently to
males and females performing equal
work, the exception will be met. If the
starting salary point was discriminatory,
the subsequent practice of a valid seniori-
tv system will not excuse the initial and
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continued wage disparity.

Merit systems hinge on performance.
To be upheld as an exception to the EPA,
they have usually contained objective
methods for evaluating such criteria as
performance on the job, reliability, initia-
tive, responsibilities, and fulfillment of
responsibilities. See Hodgson v. Golden
Isles Nursing Homes, Inc., 486 F.2d 1256
(5th Cir. 1972). A discriminate hiring
wage has no impact on the establishment
of a valid merit system, however a permis-
sible merit system will serve to perpetuate
the initial discrimination, as a raise based
on a percentage of a lesser figure is still a
lesser amount. See generally Brevman v,
Victoria Bank, 493 F 2d at 902,

Another specific permissible exception
to the Act is one that rests on a defined
system of measuring earnings by quanti-
ty or quality of production. This excep-
tion is usually found in cases that relate
to commission oriented positions.

The most commonly raised equal pay
exception is the factor other than sex
exception. Examples of acceptable fac-
tors other than sex include shift differen-
tials, red circle rates, temporary
reassignments, and training programs,
29 C.F. R. §145, 146, 147, and 148 (1980},

In instances where shift differentials
have been permitted, the typical fact pat-
tern involves a day and a night shift
which either sex is permitted to work.
Although both sexes have an equal oppor-
tunity to work either shift, the men tend
to be the only ones to choose the night
shift, with its higher pay. If a woman
chose to work the night shift, she too
would receive the wage differential. Thus,
a factor other than sex—the night shift
itseli—has been found to be the reason
for the pay disparity.

Another means of explaining wage dif-
ferentials is utilization of a “red circle”
rate. “Generally defined, the term ‘red cir-
cle' describes ‘certain unusual, higher
than normal, wage rates which are main-
tained for many reasons.’ (citation omit-
ted)... One such reason recognized in the
regulations is temporary reassignment.”
Gosa v. Bryce Hosp., 780 F.2d 917, 918
{11th Cir. 1986). Temporary reassign-
ment generally has been defined in terms
of one month. 20 C.F.R. §800.147 (1980).
Another instance of permissible red cir-
cling occurs when a company transfers a
long-service male employee for health rea-
sons from his regular job to one general-
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ly performed by women, but continues
the higher rate of pay. With the addition
of the health factor, this is a permitted
practice, but if the differential was based
merely on an employee's sex, the higher
paid employee could not be red circled.
Thus, if a nondiscriminatory reason for
paying one employee more than another
can be established, red circling can be
shown to be a reasonable exception as a
factor other than sex. Mulhall v. Advance
Sec., Inc., 19 F.3d 586, 590 (11th Cir.
1994).

Employees working in the same area
may receive unequal wages when one is
in a bona fide training program and has
been assigned to the work area as part of
the training program. For the training
program to be considered bona fide, it
must be open to both sexes and must
demonstratively utilize both sexes. Dif-
ferentials based on male employees being
the head of a household, or on the theo-
ry that it costs more to employ one sex
than the other, or on the assumption that
a given rate of take-home income is nec-
essary and that if a married couple is
emploved this necessity amount can be
divided between the salary of the two indi-
viduals, are all prohibited. Finally, if a
bona fide market argument is advanced
as a factor other than sex, more than mere
assumption of a tight market or of the
necessity of paying a higher wage must
be demonstrated.

Recovery under EPA

If a defendant fails to meet the burden
of establishing one of the four affirmative
defenses provided in the statute, strict lia-
bility adheres, The plaintiff is not required,
in an EPA case, to prove discriminatory
intent on the part of the defendant, Miran-
da v. B & B Cash Grocery Store, Inc., 975
F.2d 1518, 1533 (11th Cir. 1992). See
Mitchell v. Jefferson County Bd. of Educ.,
936 F.2d 539 (11th Cir. 1991). Under this
concept of strict liability, the plaintiff may
be awarded backpay to a point two years
prior to the day on which the lawsuit was
filed. 29 U.S.C. §255(a)(1988). An addi-
tional amount equal to backpay may be
awarded as liguidated damages unless the
emplover shows that the violation was in
good faith. Miranda at 1526,

Title VII
Title VII of the Civil Rights Act of 1964
prohibits an emplover from discriminat-
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ing “against any individual with respect
to his compensation, terms, conditions,
or privileges of employment, because of
such individual's race, color, religion, sex,
or national origin."® “The legislative his-
tory of Title VII demonstrates that it was
enacted primarily to counter racial dis-
crimination; the prohibition against
gender-based bias was added to the legis-
lation at the last moment, and, according
to some theories, in an effort to thwart
passagde of the Civil Rights Act.” Id. at
1526. See, e.g., County of Washington v.
Gunther, 452 U.5. 161, 190 n.4. (1981)
(Rehnquist, J., dissenting).

Two models for discrimination exist
under Title VII: disparate treatment and
disparate impact. Disparate treatment
involves intentional discriminatory
employment practices based on race, sex,
religion or national origin. Disparate
impact claims relate to employment
practices which are facially neutral, but
which have a disparate impact on one
group more than another and which can-
not be justified by business necessity.?

Disparate treatment

In disparate treatment cases, an
emplover must intentionally act in a dis-
criminatory manner predicated on race,
sex, religion or national origin. To sus-
tain an action for disparate treatment,

the plaintiff must sustain the burden of
proof. In McDonnell Douglas Corp. v.
Green, 411 115, 792 (1973), the Supreme
Court specified the shifting burdens of
production and proof which are neces-
sary for determining whether or not an
emplover intentionally discriminated
against employees.

The plaintiff must first prove, by a pre-
ponderance of the evidence, that a prima
facie case of discrimination exists. To meet
this burden, the plaintiff must demon-
strate that the plaintiff is a member of
one of the protected classes (race, sex,
religion or national origin) and that the
plaintiff has not been treated as well as a
similarly situated employee who is not a
member of the protected class. 411 1.5,
at 802, If the plaintiff is successful in
meeting the initial burden of proof, a
presumption is created that the emplover
unlawfully discriminated against the
employee. Texas Dept. of Communily
Affairs v. Burdine, 450 U.S. 248, 254
(1981). Although, according to Burdine
at 253, the burden of proof remains with
the plaintiff, the burden of production
then shifts to the defendant to “articu-
late some legitimate nondiscriminatory
reason” for the alleged discrimination.
411 U.S. at 802,

The defendant merely must provide a
legitimate, nondiscriminatory reason for

jin
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the specific emplovment practice. The
defendant does not have the burden of
proving the absence of a discriminatory
motive. Board of Trustees of Keene Stale
College v. Sweeney, 439 U.S. 24, 25 (1978).
If the defendant can produce a legiti-
mate, nondiscriminatory reason, the
burden shifts to the plaintiff to “prove
that the legitimate reason offered was a
mere pretext for an illegal motive.”
MeDennell Douglas at 802; Miranda v. B
& B Cash Grocery Store, Inc., 975 F.2d
1518, 1528 (11th Cir. 1992),

Although proof of the discriminatory
motive has been held to be critical, it
can in some circumstances be inferred
from the mere fact of differences in treat-
ment.” 975 F.2d at 1529 quoting Mnfer-
nat'l Bhd, of Teamsters v. [1.5., 431 1.5,
324, 355 n. 15 (1977).

Disparate impact

Disparate impact cases are predicated
on “employment practices that are facial-
Iy neutral in their treatment of different
groups but that in fact fall more harshly
on one group than another and cannot
be justified by business necessity.”" In
1989, the Supreme Court held that a
prima facie case of disparate impact dis-
crimination was established when a plain-
Liff identified a specific or particular
employment practice that created the
disparate impact under attack. Wards
Cove Packing Co. v. Afonio, 490 U.S, 642,
657 (1984). Once a prima facie case was
demonstrated, the plaintiff was required
to utilize statistical evidence "of a kind
and degree sufficient to show that the
practice in question has caused the exclu-
sion of applicants for jobs or promotions
because of their membership in a protect-
ed group.” Walson v. Fort Worth Bank &
Trust, 478 1.5, 977, 994 (1988).

The burden of production of evidence
then shifted to the defendant to offer a
business justification for the alleged prac-
tice. The employer needed only to show
that the employment practice in question
served the legitimate goals of the employ-
er. Wards Cope, 490 U8, at 639, The
employer was not required to show thal
the practice was essential or indispens-
able to the business. fd. The burden of
persuasion remained with the plaintiff
who had to demonstrate that alternative
business practices existed to achieve the
same business ends, with less discrimi-
natory impact. fi. at 658. If the plaintiff
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was able to prove an alternative business
practice and the employer refused to uti-
lize it, “such a refusal would belie a claim
by [the employer] that their incumbent
practices are being employed for non-dis-
criminatory reasons.” Wards Cove, 490
LS. at 661.

In 1991, Congress codified most of the
interpretative requirements that Wards
Cope had held," but specifically changed
the employer's burden to include both
production and persuasion.’? Although
the 1991 amendments are helpful to
plaintiffs whose action relies on disparate
impact discrimination, the majority of
Title VII cases still involve disparate
treatment situations.

Relationship between Equal Pay Act and
Title VII

Because sexual discrimination was
tacked on to Title VII two days before the
Title VII legislation was voted on, any
possible inconsistencies between the
EPA and Title VIl were not raised until
late in the House of Representatives
debate over the hill." To address the
concerns that were being raised over
possible inconsistencies, Senator Ben-
nett proposed a technical amendment to
the Civil Rights Bill which provided
“that in the event of conflicts, the provi-
sions of the Equal Pay Act shall not be
nullified.” 110 Cong. Rec. 13,647 (1964},

The actual Bennett Amendment reads:

It shall not be an unlawful employ-
ment practice under this subchapter
for any employer to differentiate upon
the basis of sex in determining the
amount of the wages or compensa-
tion paid or to be paid to emplovees
of such emplover if such differentia-
tion is authorized by the provisions
of section 206(d) of title 29 [the affir-
mative defenses to the Equal Pay
Act]. 42 U.S.C. § 2000e-2(h}, Since
the 1964 enactment of Title VII and
the Bennett Amendment, various
interpretations have been advanced
as to the relationship between Title
VIl and the EPA.

In Alexander v. Gardner-Denver Co.,
415 U.5. 36, 46-49 & n. 9 (1974), the
Supreme Court held that Title VII was
intended to “supplement, rather than
supplant, existing laws and institutions
relating to employment discrimination”
and that “the legislative history of Title
VIl manifests a congressional intent to

allow an individual to pursue indepen-
dently his rights under both Title VII and
other applicable federal statutes.” 975 F.2d
1518 at 1527, Because the EPA exist-
ed prior Lo enactment of Title VII, the
simple premise would be that Title VII
was intended to supplement the EPA;
however, in practice, the interaction of
Title V11, the Bennett Amendment, and
the EPA has been an area of legal dispute.

The Supreme Court addressed Title VII
causes of action brought under the dis-
parate treatment or intentional sex-hased
wage discrimination theory in the case of
County of Washington v. Gunther, 452
1.5, 161 (1981). In that instance, the
Court concluded that Congress only
intended to incorporate the affirmative
defenses from the EPA, not the require-
ment of equal pay for equal work. 452
LIS, at 179-180. The Court's rationale
was based upon its interpretation of the
remedial aspects of Title VIT and the
Bennett Amendment: that effectively if
equal pay for equal work was the standard,
relief would not be possible, no matter
how egregious the discrimination, if
there were not a man in an equal job at
higher pay or if the job in gquestion was
unique to the company but would have
paid more had it been filled by a man. Id.
at 178-179." The Supreme Court con-
cluded that "Congress surely did not
intend the Bennett Amendment to insu-
late such blatantly discriminatory prac-
tices from judicial redress under Title
VIL" 452 1.5, at 179,

Although the Gunther decision clearly
incorporated the EPA's affirmative
defenses into Title VIl sex-based wage
discrimination cases, the Courl actually
fueled the area of dispute by failing to
delineate the respective burdens of proof
for gender-based wage discrimination
under Title VII. Most of the dispute has
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concerned whether the Bennett Amend-
ment incorporates the EPA's shifting
burden of proof or only the four affirma-
tive defenses. Il only the four affirmative
defenses are adopted, Title VII's eviden-
tiary burdens remain unchanged.

The importance of this distinction is
that under the EPA, the burden of proof
strictly requires proving that an employ-
ee performed substantially similar work
as an employee of the opposite gender
for less pay. The burden then shifts to
the employer to establish one of the four
statutory affirmative defenses. Failure to
do so imposes strict liability. Contrarily,
the disparate treatment Title VII
approach advances a fairly relaxed stan-
dard of similarity between male and
female-occupied jobs, but the plaintiff
has the burden of proving the existence
of an intent to discriminate on the basis
of sex, race or national origin. Miranda
v. B & B Cash Grocery Store, Inc., 975
F.2d 1518, 1526 (11th Cir. 1992).

A distinction also exists in the area of
available remedies. Under the EPA, a
plaintiff need not exhaust all adminis-
trative remedies, may opt into a class
action by giving written consent, may be
awarded backpay back in time to a point
twa years prior to the date of the lawsuit
filing, and may recover an amount equal
to backpay as liquidated damages unless
the employer shows that the violation
was in good faith. Title VII requires
exhaustion of all administrative reme-
dies, automatically includes one in a
class action unless written notification is
provided to the court, permits an award
of backpay only up to two vears before a
charge of discrimination is filed with the
Equal Employment Opportunity Com-
mission, and does not have a provision
for liguidated damages. Finally, EPA
section 16 actions permit a right to jury
trial™ while Title VII plaintifis seeking
backwages have no right to a jury trial."”

Despite the obvious interpretative
conflicts remaining by Gunther’ failure
to address whether the traditional Title
VIl method of proof or the shifting bur-
den EPA standard applies to disparate
treatment Title VII sex-based wage dis-
crimination claims, the Supreme Court
has not revisited this issue. Miranda, 975
F.2d at 1528, The Eleventh Circuit
addressed the issue of what standards
should be applied to intentional sex-
based wage discrimination cases
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brought under Title VII for the first time
in Miranda v. B & B Cash Grocery Store,
Inc., 975 F.2d 1418 (11th Cir. 1992).
Prior Eleventh Circuit cases had stipu-
lated at pretrial as to what burdens of
proof and production would be control-
ling."

The Miranda case consisted of two
consolidated appeals resulting from a
lawsuit filed by Karen Miranda Hopewell
against B & B Cash Grocery Store, Inc,
alleging gender-based discrimination in
violation of Title VIl and the EPA. Miran-
da also filed a claim for intentional
infliction of emotional distress under
Florida law. A magistrate granted defen-
dant partial summary judgment on the
Florida tort law and EPA issues on the
grounds that the plaintiff failed to sus-
tain her burden of establishing a prima
facie case of sex-based discrimination
under the EPA. After a bench trial on
the Title VII allegation, the magistrate
held that the defendant had discrim-
inated against Miranda on the basis of
her sex and awarded $52,765.83 in back-

pay. The parties cross-appealed the judg-
ments. 975 F.2d 1518 at 1521-1522.

The pertinent facts of the case were
that B&B Cash Grocery Stores, Inc.
operated 24 U-Save Supermarkets in
Florida. Each store's management team
consisted of a fourth manager, third
manager, assistanl manager, and store
manager.” The normal management
progression was from stockboy or bag
boy to third and fourth manager, to
assistant manager, to store manager.
Only two women, both of whom came
up through the cashier or head cashier's
position, had ever become store manag-
er. Buvers worked out of the main office
in Tampa, Florida. Except for Miranda,
who progressed from cashier, to head
cashier, Lo non-foods manager, to ac-
counting and bookkeeping, to inventory
control clerk, to being one of two gro-
cery buyers, all B & B buyers had some
experience in store management. Upon
being made a grocery buyer, Miranda's
salary was raised to 3400 per week, only
534 more than she had earned as an
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inventory control clerk. All male buyers
were paid between $600 and $650 per
week. Between July 1986 and July 1988,
despite requests, Miranda's salary was
not equated to the male buyers. In July
1988, Miranda was informed that B&B
could not afford two grocery buyers and
that her position would be terminated
effective the following Monday, She was
offered the option of a head cashier job
at $8.00 an hour or references that she
had done an outstanding job if she chose
to obtain work elsewhere, She resigned.
The only other fernale, who was an assis-
tant buyer at a salary far below compara-
ble male assistant buvers, was notified
that her position was being terminated,
but she could maintain her $390 per week
salary as an assistant officer manager, At
least five males were demoted, but were
permitted to maintain their rate of pay.
Eight to ten months after the females’
buying positions were eliminated, many
executives received pay raises, including
the remaining grocery buyer who received
a $125-per-week raise.

Miranda filed EPA and Title VII claims
charging that B & B intentionally paid her
less than male employees who performed
substantially similar work. The trial court
held that the plaintiff failed to establish a
claim under the Equal Pay Act, but that
she had proven a Title VI violation. 975
F.2d 1518 at 1525. On appeal, the defen-
dant contended that a finding that a plain-
Liff has not presented a prima facie case
of gender-based discrimination under
the Equal Pay Act conclusively prohibits
a finding of Title VII discrimination. /d.
at 1525-1526,

After considering the Guniher decision
and the legislative history of Title VII and
the EPA, the court concluded that the
MeDormell Douglas/Burdine approach Lo
disparate treatment was the appropriate
framework for evaluating Miranda’s claim
of sex-based wage discrimination. fd. at
1528. As such, the Eleventh Circuit agreed
with the trial court that Miranda had car-
ried her burden of proof for a Title V11
prima facie case by establishing that she
was female (class) and that the job she
held was similar to higher paying posi-
tions held by males. In accordance with
Burdine, the "exceedingly light™ burden
of producing a legitimate, non-discrimi-
natory reason for the pay disparity shift-
ed to the defendant. By demonstrating
reasons which appeared on the surface
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to be legitimate, the burden shifted back
to the plaintiff to establish by a prepon-
derance of the evidence that the employ-
er had a discriminatory intent. The
Eleventh Circuit upheld the trial court’s
finding that B & B's explanation was a
pretext for gender based discrimination
and that the defendant had intentionally
discriminated against Miranda. 975 F.2d
at 1529-1530,

In making its determination, the
Eleventh Circuit relied on inferences
drawn from circumstantial, rather than
direct, evidence to affirm the trial court's
finding of intentional gender-based wage
discrimination under Title VII and to
reverse and remand the case to the dis-
trict court for trial on the Equal Pay
issue, As the court held:

We believe that the “direct evi-
dence” standard, such as the one
adopted by the Fifth Circuit, evis-
cerates the standards and burdens
for a Title VII case as set aut in
Burdine and McDonnell Douglas....
Incorporating the “direct evidence”
standard would only help clever, but
venal, employers who discriminate
against women and are not com-
pliant enough to admit it directly.
Most importantly, it would shield
emplovers who significantly under-
pay women but seek to avoid the
requirements of the Equal Pay Act
by changing the job description in
a slight way that does not affect
the substance of the responsibili-
ties. /. at 1531,

By looking beyond the “direct evidence'
standard suggested by the Supreme Court,
and adopted by the Fifth and Seventh
Circuits,® the Eleventh Circuit followed
the more flexible, and possibly realistic,
burden of proof standard in intentional
wage discrimination cases. As Circuit
Judge Dubina observed in his concurring
opinion, “Disparate treatment cases do
not ordinarily require direct evidence;
indeed, it almost never exists.” /d. at 1536,

In following the McDonnell Douglas/
Burdine rationale, the Eleventh Circuit,
in Miranda, effectively placed the risk of
nonpersuasion with the plaintiff by hold-
ing that the Title V11 burden could be sat-
isfied by proving either that “a discrim-
inatory reason more likely than not
motivated [her employer] to pay her less,
or that [the employer's explanation is not
worthy of belief.” Miranda, 975 F.2d at

1529, The Miranda holding was modified
slightly in Meeks v, Computer Associales,
Inter., 15 F.3d 1013 (11th Cir. 1994), rely-
ing on the Supreme Court's decision in
St Mary's Honor Center v. Hicks, __ 115,
.+ 113 5. Ct, 2742, 2749, 125
L.Ed.2d 407 (1993). Hicks holds that
only a finding of intentional discrimina-
tion will satisfy the plaintiffs burden of
proof under Title VII. Disbelief of the
employer's explanation may, together
with elements of the prima facie case, be
sufficient to show intentional discrimi-
nation, but rejection of the defendant's
reasons does not compel judgment for
the plaintiff as a matter of law. Meeks, 15
F.3d at 1019 n. 1.

In summary, by adopting the McDon-
nell Douglas/Burdine rationale in Miran-
da, the Eleventh Circuit distinguished
wage discrimination cases brought under
Title VI and the EPA in two ways. First,
the Court established that wage-based
discrimination claims brought under
Title VI should be adjudged under the
more relaxed standard of similarity
between male and female occupied jobs,
as opposed to the stricter EPA equality
provisions. 975 F.2d at 1529, See Beall v,
Curtis, 603 F. Supp. 1563, 1580 (M.D.
Ga.), aff'd without op,, 778 F.2d 791 (11th
Cir. 1985), Secondly, the Miranda and
Meeks cases clarify that application of the
MeDormell Douglas/Burdine framework
to a Title VII claim places the burden of
persuasion on the plaintiff to prove intent
to discriminate on the part of the employ-
er as opposed to the EPA burden on the
employer to establish that the pay differ-
ential was premised on a factor other
than sex. Meeks, 15 F.3d at 1019, See also
EEOC v, Reichhold Chem., fnc., 988 F.2d
1564, 1570 (11th Cir. 1993).

There is a significant difference between
the standards and burdens for claims
brought under Title VII and the EPA. The
interpretation adopted and refined by the
Eleventh Circuit reflects the determina-
tion made by the majority of circuits that
have addressed the relationship between
the two laws.®! The essential difference is
that under the Eleventh Circuit's holding
a Title VI sex-based wage discrimination
claim may be successiul, with or without
direct evidence, even when the more
stringent EPA standards cannot be met.
As such, the Eleventh Circuit, through
its Miranda decision, afforded a Title VII
sex-hased wage discrimination case plain-
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tiff the broadest breadth of interpreta-
tion.® Whatever the future outcome of
any Supreme Court resolution of the cir-
cuit split, the Eleventh Circuit, in Meeks,
15 F.3d at 1020, has commented on its
holding respecting the relationship
between Title VII and the EPA that “hav-
ing reviewed these decisions and the rel-
evant Supreme Court precedent, we are
convinced that our decision in Miranda
not only binds us on this issue but has
the added merit of being correct.” W
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United States District Court, Middle District
of Alabama
Magistrate Judge Position

The Judicial Conference of the United States has authorized the appointment of a fourth full-time
United States Magistrate Judge for the Middle District of Alabama at Montgomery, Alabama. This
appointment is for a full eight-year term beginning upon appointment. The duties of the position are
demanding and wide-ranging and will include: (1) conduct of most preliminary proceedings in criminal
cases; (2) trial and disposition of misdemeanor cases; (3) conduct of various pretrial matters and evi-
dentiary proceedings on delegation from the judges of the district court; (4) trial and disposition of civil
cases upon consent of the litigants; and (5) examination and recommendations to the judges of the
district court in regard to prisoner petitions and claims for Social Security benefits.

The basic jurisdiction of the United States Magistrate Judge is specified in 28 U.S.C. §§ 631 et. seq.

To be qualified for appointment, an applicant must:

1. Be a member in good standing of the bar of the highest court of the state in which the magistrate
judge is appointed. A nominee must have been, for at least five years, a member in good standing of
the bar of the highest court of a state, the District of Columbia, the Commonwealth of Puerto Rico,
or the Virgin Islands of the United States;

2. Have been engaged in the active practice of law for a period of at least five (5) years (with some
substitutes authorized);

3. Be competent to perform all the duties of the office; be of good moral character; be emotionally sta-
ble and mature; be committed to equal justice under the law; be in good health; be patient and cour-
teous; and be capable of deliberation and decisiveness;

4. Be less than 70 years old; and

5. Not be related to a judge of the District Court.

A merit selection panel composed of attorneys and other members of the community will review all
applicants and recommend to the judges of the District Court, in confidence, the five persons whom it
considers best qualified. The Court will make the appointment, following an FBI and IRS investigation
of the appointee. An affirmative effort will be made to give due consideration to all qualified candidates,
including women and members of minority groups. The salary of the position is $122,500 per annum.

Further information on the Magistrate Judge's position may be obtained from the clerk of the District
Court:
Thomas C. Caver, Clerk
United States District Court
P.O. Box 711
Montgomery, Alabama 36101-0711
(334) 223-7308

Applications may be obtained from and must be submitted to Thomas C. Caver, Clerk, on or before
September 29, 1995,
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Kids' Chance Golf
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he first annual Kids' Chance Gelf Scramble was held during

TS M R : I the 1995 Annual Mesting to benefit the Kids' Chance Scholar-

; ship Fund. Oxmoor Valley, a course on the Robert Trent

Jones Golf Trail, was the site of the tournament, Sixty-cne golfers

competed in the tournament. Steve Brown of Birmingham, the Work-

ers' Compensation Section chair, thanked all participants for coming

out and thanked the tournament sponsors for their support.

The tournament raised a net of 36,700 to help provide scholarships
for young people who have had a parent killed or permanently and
totally disabled in an on-the-job accident, Kids' Chance was estab-
lished by the Workers' Compensation Section in 1992 and is adminis-
tered by the Alabama Law Foundation, Twenty students will be

receiving $28,000 in scholarships for the 1995-26 school year. The
scholarships are for college and technical school.

; Steve Forg Doug
MeEvy, Eart John.

The winning teams and individual prizes are as follows:

sion and John Gy
I’
;f_am_ L-R were First Place: Brent Tyra, Ken Webb, Mike Lucas and Mark Hughes
"eved fo birie
the hole Sponsored Second Flace: John Gullahorn, Doug McElvy, Earl Johnson
by Stave ang and Steve Ford
Doug's firm, Third Flace: Mitch Allen, Louis Coppedge, Frank Cauthen

and Greg Hawley
Fourth Flace: Scott Moss, Don Wissman, Bill Smith

‘ i ’ and Jon Barry
' ' w Closest-to-the-Pin on Hole #2; Tom Oliver

Closest-to-the-Fin on Hole #4: David Champlin
Closesi-to-the-Pin on Hole #13: Mike Waters
Closest-to-the-Fin on Hole #16:Jon Barry
Langest Drive: Bill Smith

The participan's enjoyed the opportunity p——
to meet Chris Basselin, avsepeat scholar-
ship recipient. L-R, Steve Jaqkson. Steve
Brown, Chris Basselin, Roger

Monroe and Jared Taylor /

These Guys are ready to teg jt up!
L-R, Jerry Roberson, Bop Coopar
Charles Carr and Joe Drjver I
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quately during the appellate process

you must have a basic understand-
ing of the rules regarding filing and
timing of appeals. While there is no
substitute for reading and studying the
Alabama Rules of Appellate Procedure,
the following is a summary of some of
the basic rules where problems tend to
arise.

Post-judgment motions: The first issue
that one confronts in seeking appellate
review is whether the filing of post-judg-
ment motions is necessary or desirable,
The nuances of resolving that issue are
beyond the scope of this article. Howev-
er, this question must alwavs be evaluat-
ed because in some circumstances a
post-judgment motion is necessary in
order lo preserve an issue for appeal. See,
e.gd., Wade v. Pridmore, 361 So. 2d 511
(Ala. 1978)(motion to set aside default
judgment must be filed before appealing
entry of default judgment),

Motions for jnov, for new trial and to
alter or amend the judgment must be
filed within 30 days of the entry of judg-
ment. Entry of judgment means the nota-
tion of the judgment on the docket sheet

In order to protect your clients ade-
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or the filing of a separate judgment or
arder. Ala. R. Civ. P. 58(c). Judgment is
not always entered on the day the ver-
dict is returned. The court may render
judgment by separate order or announce
the judgment from the bench, but the
date that begins the running of the 30
days for filing post-judgment motions is
the date the judgment is enfered. Post-
judgment interest does not begin to
accrue nor does the time period for fil-
ing post-judgment motions begin to run
until the judgment is entered,

Disposition of post-judgment motions:
Under Rule 59.1, Ala. R, Civ. P., the trial
court has 90 days from the date the post-
judgment motions are filed to rule on
the motions. If the 90 days expire and
the trial court has failed to rule, the
maotions are deemed denied by operation
of law. However, the 90-day period may
be extended with the express consent of
all the parties. The consent must appear
of record, and it must be entered before
the expiration of the original 90-day peri-
od. The 90-day period also may be extend-
ed by the appellate court to which an
appeal of the judgment would lie.

Rule 59.1 applies only to post-judg-
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ment motions filed pursuant to rule 50
(jn.ow.), 52 (to amend findings of fact
in non-jury cases), 55 (to set aside a
default), or 59 (new trial or to alter or
amend the judgment). It does not apply
to Rule 60 motions, nor does it apply to
rule 50 motions for judgment in accor-
dance with a motion for directed verdict
when no verdict is returned (i.e., when
there is a mistrial). See Pierson v. Pier-
son, 347 So. 2d 985 (Ala. 1977).

Time for appeal: Generally, the appel-
lant has 42 days from the entry of judg-
ment in which to appeal, However, appeal
must be perfected within 14 days in cases
involving (1) interlocutory orders grant-
ing, continuing, modifying, refusing or
dissolving an injunction, or refusing to
dissolve or modify an injunction; (2)
interlocutory orders appointing or refus-
ing to appoint a receiver; (3) interlocu-
tory orders determining the right to public
office: and (4) judgments in actions for
the validation of public obligations. See
Ala. R. App. P. 4(a).

Timely filing of a notice of appeal with
the trial court is the act that confers
jurisdiction on the appellate court. If
notice of appeal is not timely filed, the
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appellate court lacks jurisdiction to
consider the appeal, no matter how
meritorious it may be, and the appeal
must be dismissed. See Hayden v. Har-
ris, 437 So. 2d 1283 (Ala. 1983) (time
limit for filing notice of appeal is juris-
dictional, it cannot be waived, nor is it
subject to extension of time by agree-
ment of the parties or order of the appel-
late court.); Ala. R. App. P. 2 (a)(1) ("An
appeal shall be dismissed if the notice of
appeal was nol timely filed to invoke the
jurisdiction of the appellate court.”)

The notice of appeal must be received
and filed in by the clerk of the trial court
within the time for appeal in order to
properly perfect the appeal. The provi-
sions of the appellate rules concerning
service by mail do NOT apply to the notice
of appeal. Thus, depositing a notice of
appeal in the mail is insufficient to con-
stitute filing with the trial courl. Aleba-
ma Medicaid Agency v. Peoples, 557 So.
2d 1281 (Ala. Civ, App. 1990) (service by
certified mail applies only to filings in an
appellate court; appellant’s notice of
appeal sent to circuit court by certified
mail was not timely filed). Facsimile
transmission of a notice of appeal also
does not constitute filing the notice of
appeal with the circuit court. Ex parie
Tuck, 622 So, 2d 929 (Ala. 1993).

Rule 77(d), Ala. R. Civ. P., permits the
trial court to extend the time for laking
an appeal upon a showing of excusable
neglect in failing to learn of the entry of
the judgment. This rule may be utilized
when a party does not receive notice of
the entry of judgment. However, the
appeal time may be extended no more
than 30 days. Lindstrom v. Jones, 603
So. 2d 960 (Ala. 1992). Rule 77(d) does
not permit the trial court to extend the
time for appeal for any reason other than
failure to learn of entry of the judgment.
Greystone Close v, Fidelity & Guaranty
fns. Co., [Ms. 1940544 & 1940584 July
14, 1995] ___ So. 2d ___ (Ala. 1995)
{appeal dismissed because “litigant's mis-
calculation of time for filing notice of
appeal, no matter how innocent or under-
standable, is not the kind of neglect
excused under 77(d) and the trial court
was without the power to granl ... an
extension of time to ... appeal”).

If timely post-judgment motions are
filed pursuant to Rules 50 (j.n.ov.), 52 (to
amend findings of fact in non-jury case),
55 (to set aside a default), or 59 (new
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trial or to alter or amend the judgment),
the appeal time is suspended and begins
to run anew from the date of disposition
of the post judgment motions. See Ala.
R. App. P. 4. If the post-judgment motions
are not timely filed, however, the time
for appeal is nol tolled and will expire 42
days after the entry of judgment. Payne
v. City of Athens, 607 So. 2d 292 (Ala.
Civ. App. 1992). If timely post-judgment
motions are filed and they are deemed
denied by operation of Rule 59.1, the
appeal time begins to run from the 90th
day, even if the trial court later enters
an order purporting to dispose of the
motions. See Wood v. Benedictine Socly
of Ala., Inc., (Ala. 1988) (42 day appeal
time began to run on date that motion
was denied by operation of rule 59.1
rather than from court's subsequent
order purporting to rule on motion).

If a timely notice of appeal is filed by
one party, any other party may file a
notice of appeal within 14 days of that
notice or within the original appeal time,
whichever is later. Ala. R, App. P. 4(a}(2).
The appellee may nolt raise any issues
different from those raised by the appel-
lant, unless he has filed a cross appeal.
A cross appeal requires the filing of the
same documents as any other appeal,
and the docketing fee also must be paid.

Effect of appeals taken during Lhe
posl-judgment molion time period:
Prior to February 1, 1994, filing a notice
of appeal befare the disposition of one's
own post-judgment motions would work
as a waiver of the post-judgment motion
and possibly the loss of certain issues for
appellate review. State Farm Mutual
Automobile Insurance Co. v. Robbins,
541 So. 2d 477 (Ala. 1989). The amend-
ed rules provide that a notice of appeal
which 15 filed after the announcement
of a decision or order but before the entry
of the judgment or order shall be treat-
ed as filed after, but on the same date
as, the order 15 entered. Ala. R. App. P,
4{a){4). If notice of appeal is filed after
the entry of the judgment, but before the
disposition of all post-judgment motions,
the notice is held in abevance until all
post-judgment motions are ruled upon.
The notice of appeal becomes effective
upon the date of disposition of the last
of all such motions, Ala. R, App. P. 4(a)(5).
This “abeyance” procedure could result
in an appeal from a judgment that has

been altered substantially by subsequent
rulings on post-judgment motions. In
such a case, the appellee may move Lo
dismiss the appeal. The appellant can
respond and state whether appellate
review is still sought on some aspect of
the case. The appellant can amend the
notice of appeal within 42 days after the
disposition of the last motion. The appel-
lant should notify the appellate court
clerk when the appellant discovers that
the notice of appeal is being held in
abevance or has been held in abevance
under Rule 4{al(5).

What to file: The notice of appeal must
specify the party or parties taking the
appeal, must specify the judgment or
order appealed from and must name the
court to which the appeal is taken. The
designation of the judgment or order
appealed from does not limit the scope
ol appellate review. Further, designation
of the wrong appellate court is treated as
a clerical mistake and may be corrected
accordingly. Ala. R. App. P. 3(c}). The
appellate court, within its discretion and
considering any prejudice to the adverse
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party, also may treat the naming of the
appealing party incorrectly as a clerical
mistake and allow the real party to be
substituted, even if the motion to sub-
stitute is filed outside the 42 day appeal
period. See Alabama State Tenure
Comm'n v. Singleton, 475 So. 2d 186
iAla. 1985).

Security for costs on appeal (Ala. R,
App. P. 7), an appellate dockeling stale-
ment (Ala. R. App. P. 3{e)), and the
$100 docketing fee (Ala. R. App. P. 12(a))
should be filed with the notice of appeal.
A sufficient number of copies must be
filed to allow the clerk of the trial court
to serve the clerk of the appellate court,
the court reporter, and counsel of
record for each party to the appeal (or
the parties themselves, if pro se).
Although the trial court clerk must
serve a copy of the notice of appeal on
all parties, Ala. R. App. P 3(d)(1) now
requires that the appellant also serve
copies of the notice of appeal on all
adverse parties. The primary purpose of
the notice provision is to prevent the
14-dav cross-appeal period from run-
ning before other parties learn of the fil-
ing of the notice of appeal.

Designation of the record on appeal
— Within seven days of filing the notice
of appeal the appellant must file with the
clerk of the trial court and serve on
appellee a written designation of the por-
tions of the clerk's record which should
be included in the record on appeal.
Ala. R. App. F. 10(b)(1). If the appeal is
from a summary judgment, the appellant
must designate any depositions which
are to be included in the record. If less
than all of the record is designated, the
appellant also must serve a statement of
the issues he intends to present on
appeal. The appellee then has seven
days from service of the designation to

file and serve a designation of any addi-
tional portions of the record he deems
necessary,

Transcript purchase order — A tran-
script purchase order also must be com-
pleted and distributed and the
estimated cost of the transcript paid to
the court reporter within seven days of
filing the notice of appeal. Ala. K. App.
P. 10(b)(2). Again, if a transcript of less
than all of the proceedings is ordered, a
statement of the issues to be raised on
appeal also must be served on the
appellee. On the day the transcript pur-
chase order is received, the court
reporter must complete the portion of
the order form certifving receipt of the

‘estimated cost. The appellee has seven
ays from service of the transcript pur-

chase order to designate any additional
portions of the proceedings that he
deems necessary and to pay the reporter
the estimated costs of those portions. At
any time, the appellee may apply to the
trial court for an order requiring that
the appellant reimburse the appellee for
any or all of the payment made to the
court reporter.

If the testimony presented Lo the trial
court was not transcribed, an effort must
be made to supply a statement of the
evidence pursuant to Ala. R. App. P. 10
or there is nothing to review on appeal.
Rule 10 provides two mechanisms for
creating a record of the evidence present-
ed. Subdivision (d) permits the appellant
to prepare a statement of the evidence
from the best available means, including
the attorney’s recollection. The statement
must be served on the appellee within
seven days after the filing of the notice
of appeal. The appellee has seven days to
serve objections or propose amendments,
after which time the statement and
ohjections or amendments must be sub-

mitted to the trial court for approval.
The statement must then be filed and
included by the clerk of the trial court
in the record on appeal. Subdivision (e)
differs from subdivision (d) in that the
parties agree on the statement prior to
approval by the trial court.

A party desiring to appeal when the evi-
dence was not transcribed is, as a practi-
cal matter, at the mercy of the trial court
and the opposing party. It is unlikely that
either the opposing party or the trial
court will approve a statement of the evi-
dence that does not support the judg-
ment entered. Thus, it always is advisable
to see that a court reporter is present to
record the proceedings.

Failure to timely file the security for
costs, a docketing statement, a designa-
tion of the record or a transcripl pur-
chase order is not a jurisdictional defect.
However, the appeal may be dismissed
if any deficiency in this regard is not
corrected. See Holt v, State, 361 So. 2d
348 (Ala, 1978). Failure to file a docket-
ing statement also may be breated as con-
tempt of court. Moreover, it is the
appellant’s responsibility to see that the
record is prepared and filed in a timely
manner, and the appeal may he dis-
missed if the appellant does not do so,
See Ala. R. App. P. 12 (c) (“Dismissal [or
failure of appellant to cause timely
completion of record”).

Note: The Appellate Docketing State-
ment (Form ARAP 24 or 25) and the
Transcript Purchase Order (Form ARAP
1A} may be obtained from the circuit
court clerk’s office or the Administrative
Office of Courts, A printed Notice of Appeal
form (Form ARAP-1) also is available,
which form incorporales the notice of
appeal, security for costs, designation of
the record and supersedeas bond.

Preparation of the record: The rules
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allow the trial court clerk 28 days to
assemble the clerk's record. The clerk's
record includes the docket entries,
pleadings and exhibits to the extent des-
ignated by the parties. The clerk must
file a certificate of completion of the
clerk’s record within 28 days of the fil-
ing of the notice of appeal, unless the
time period is extended by order of the
trial court. The trial court may grant
only two seven-day extensions for com-
pletion of the clerk's record. Further
extensions must be sought in the appel-
late court.

The court reporter must complete
and file any ordered portions of the tran-
script of the proceedings within 56 days
of the filing of the notice of appeal. The
trial court may grant up to four seven-
day extensions for completion of the
transcript. Further extensions must be
sought from the appeliate court.

The clerk then has seven days to
compile the record on appeal, consist-
ing of the clerk's record and the
reporter's transcripl (if a transcript was
ordered). The clerk’s filing in the appel-
late court of a Certificate of Completion
of Record on Appeal begins the briefing
schedule.

The recomd: Rule 11(a)(3), Ala. R. App. P.,
requires that the clerk make the record
available to the parties for preparation

of their briefs. The record should be re-
trieved from the clerk’s office in a time-
ly manner after receiving the certificate
of completion, and counsel should review
the record as soon as possible after receiv-
ing it. If something is left out, the par-
ties may stipulate what action should be
taken to correct or supplement the record.
However, if the parties cannot agree, the
appellant has only 14 days from the date
of the certificate of completion of the
record on appeal in‘which to file a motion
with-the trial court to ‘supplement or
correct the record on appeal: The appel-
lee has only 14 days from the filing of
appellant’s brief to file such a motion.
The record may be supplemented to
include only those matters that origi-
nally were designated by the parties. See
Ala. R. App. P. 10d0("if admitted or offered
evidence that is material to any issue on
appeal is omitted from the record affer
being designation for inclusion as re-
quired in Rule 10(b)..." motion to sup-
plement or corréct the record may be
filed). If a motion to supplement with
portions of the transcript is filed, a copy
of the original transcript purchase order

must be attached to demonstrate that
those portions were designated to be in-
cluded in the record. If not ruled upon by
the trial court within 14 days. a motion
to supplement is deemed demied. With-
in seven days of the denial of a motion
to supplement (or the date it is deemed
denied), the dissatisfied party may seek
relief in the appellate court.

The running of the time for filing
briefs is not tolled during the pendency
of a motion to supplement or during the
time period a supplemental record is
being prepared, undess the appellate court
so orders on motion of a party or on its
own initiative. See Ala. R. App. P. 10(A)(1).

Exhibits that cannot be copied may be
sent to the appellate court in a separate
container or they simply may be referred
to in the record (i.e. Plaintiff's exhibit 2
was incapable of being copied). If over-
sized exhibits were offered into evidence
and either party would like the court to
see those exhibits, he should consider
filing @ motion to substitute a regular
sized copy of the exhibit to be included
in the record. That motion should be
filed with the trial court before the clerk's
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record is completed. If necessary, a
motion to have the original exhibit trans-
mitted to the court may be filed with
the appellate court. Ala. R. App. P. 13.

Within 14 days of the filing of the cer-
tificate of completion of the record on
appeal, the appellant must file with the
clerk of the appellate court, a copy of the
entire record. The appellant is responsi-
ble for ordering and paving for the sec-
ond copy of the record. However, vou
should always check with the clerk of the
trial court about the second copy. In
some circuits, the clerk will make the
second copy and send it to the appellate
court. In other circuits, the appellant
must arrange for the copy to be made
and see that it is delivered to the clerk
of the appellate court,

Security: How do vou protect your
client during the pendency of post-trial
motions or appeal? Rule 62, Ala. R. Civ.
P., provides an automatic stay of execu-
tion for 30 days after the entry of judg-
ment in most circumstances. See Ala. R,
Civ. P. 62 (a) (the automatic stay does not
apply in some circumstances, such as
actions for injunctions and in receiver-
ship actions). However, if a party is con-
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cerned that the judgment may become
uncollectible or the status quo may be
altered in some other respect during
the 30 days, he may seek relief from the
trial court. Rule 62 allows execution to
issue and proceedings to be commenced
to enforce the judgment during the 30-
day period “by order of the court for
good cause shown.” See Ala. Code B 6-
9-22 (“execution may be issued by leave
of the court before the time prescribed
in the Alabama Rules of Civil Procedure
for issuing of executions, the plaintiff,
his agent or attorney showing sufficient
cause therefor byaffidavit™); Ala. Code B
6-9-23 (“on aifidavit being made and filed
that the defendant is about fraudulently
to dispose of or remove his property and
that the plaintiff will probably lose his
debt, the clerk or register musf issue
execution against the property of the
defendant.”)

The automatic stay expires after 30
days, but Rule 62(b) allows the trial court
in its discretion to stay execution during
the pendency of the post-judgment
motions “on such conditions for the
security of the adverse party as are prop-
er.” Thus, the appellee may request that
the court require that a bond be posted
or some other security be provided as a
condition of granting a stay.

Once the post-judgment motions are
overruled, a supersedeas bond in the
amount of 125 percent of the judgment
(150 percent if the judgment is $10,000
or less) is required in order to stay exe-
cution while the case is on appeal. Ala.
R. Civ, P. 62(d); Ala. R. App. P. 8. The stay
is effective upon approval of the bond
by the clerk of the trial court.

Interlocutory Appeals: Ala. R. App. P.
5 permits a party to request permission
to appeal from an interlocutory order
under certain limited circumstances. In
order to file a petition for permission to
appeal, the trial court must certify the
interlocutory order. The trial court's cer-
tification must state that in the opinion
of the trial court the order involves a
controlling question of law as to which
there is substantial ground for difference
of opinion, that an immediate appeal
from the order would materially advance
the ultimate termination of the litigation
and that an appeal would aveid protract-
ed and expensive litigation. The petition
for permission to appeal must be filed in

the supreme court within 14 days after
the entry of the interlocutory order. A
550 docketing fee must be filed with the
petition. If permission to appeal is grant-
ed, the case proceeds in the same man-
ner as any other appeal, The petitioner
(now the appellant) must file security for
costs, a docketing statement and an addi-
tional $50 docketing fee with the supreme
court. A notice of appeal need not be filed.

Appeals of interlocutory orders are lim-
ited to those civil cases which are with-
in the onginal jurisdiction of the supreme
court, Interlocutory appeals cannot be
filed in the court of civil appeals.

Briefs: The filing of the certificate of
completion of the record on appeal by
the trial court clerk begins the briefing
schedule, The appellant has 28 days with-
in which to file his initial brief, the appel-
lee has 21 days within which to respond,
and the appellant then has 14 days with-
in which to file a reply brief. Both the
appellant and the appellee can obtain
one seven-day extension. If the appellant
is granted an extension for filing his prin-
cipal brief, he cannot obtain an exten-
sion for filing his reply brief.
“Extraordinary good cause” must be
shown to obtain additional extensions.

Deflection: Ala. Code 3 12-2-7 permils
the supreme court to transfer or “deflect”
certain cases within its jurisdiction to
the court of civil appeals. The supreme
courl cannot transfer cases presenting a
substantial guestion of federal or state
constitutional law, cases involving a
novel legal question, utility rate cases,
hond validation cases or Alabama State
Bar disciplinary proceedings. Cases that
the supreme court can transfer include
(1) cases involving an amount of con-
troversy of $50,000 or less, regardless of
the basis of the claim appealed; (2) cases
in which the dispositive legal issue turns
on post-judgment enforcement proce-
dures, including garnishments and exe-
cutions; cases in which the dispositive
legal issue turns on commercial contract
law; and cases in which the dispositive
legal issue turns on real property law.
As the number of appeals increases every
vear, the supreme court likely will de-
flect more and more cases, particularly
given the increase in the number of
judges on the court of civil appeals. Thus,
if a case falls within one of the categories
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to be considered for transfer and the ap-
pellant or appellee believes it should not
be transferred, the reasons should be
fully set forth on the docketing state-
ment.

Petitions for writ of certiorari: In
order to place a case in the proper pos-
ture to file a petition for writ of certio-
rari in the Alabama Supreme Court, an
application for rehearing must be filed
in the court of civil appeals. Decisions of

the court of civil appeals may be reviewed

by certiorari only after the court of
appeals has overruled an application for
rehearing directed to the issue or deci-
sion with respect to which the petition-
er complains. Authority must be cited
in the application for rehearing or the
application will be dismissed and no
review by certiorari will be available.

Certiorari review is limited to the facts
stated in the opinion of the court of civil
appeals. If the petitioner is dissatisfied
with the facts stated in the opinion, he
must file with his application for rehear-
ing a motion to add or correct on rehear-
ing the facts stated in the opinion. Ala.
R. App. P, 39(k). The court of civil appeals
rarely adds or corrects any facts in its opin-
ions, but this is a necessary step for cer-
tiorari review.

If the court fails to accede to the request
to add or correct facts, a copy of motion
to add or correct facts must be included
in the petition for writ of certiorari filed
with the supreme court. This is neces-
sary because the record is not transmit-
ted to the supreme court unless the
petition is granted. The supreme court’s
review is limited to those facts stated in
the opinion of the court of civil appeals
and the motion to add or correct facts.
Failure to comply with this rule pre-
vents review by the supreme court. Ex
parte Save Our Streams, Inc., 541 So.
2d 549 (Ala, 1989).

The petition for writ of certiorari must
be filed with the Supreme Court of Alaba-
ma within 14 days after the denial of the
application for rehearing. Ala. R. App. P.
39¢(a). Failure to file within the time peri-
od requires dismissal of the petition.
Accardo v. State, 268 Ala. 293, 105 So.
2d 865 (1958). A docketing fee in the
amount of $50 must accompany the peti-
tion. Although the rules state that the
brief shall accompany the petition for
writ of certiorari, a seven-day extension
for filing the brief may be obtained, but
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‘must contain a

the court cannol grant an extension for
filing the petition itself. Merely refiling
the same brief filed in the court of civil
appeals is insufficient. Bland v. State, 277
Ala. 4, 166 So. 2d 735 (1964). Co.

The petition must state the style of the
case, the name of the petitioner, the cir-
cuit court from which the cause is on
appeal, the court of appeals to which the
petition for certiorari is directed, the date
of the decision sought to be reviewed, and
the date of the order overruling the appli-
cation for gehearmg The petition also
ncise statement of the
grounds upon which the petition is based.
A copy of the opinion of the court of
appeals must be attached to the petition.
Ala. R. App. P. 39(d).

Only five grounds will support a peti-
tion for writ of certiorari. They are: (1)
the decision held valid or invalid a city
ordinance, a state statute, a federal statute
or treaty, or construed a controlling pro-
vision of the Alabama or federal Consti-
tution: (2) the decision affects a class of
constitutional, state or county officers;
(3) the decision involves a material issue
of first impression in this state; (4) the

decision is in conflict with prior decisions
of the United States Supreme Court, the
Alabama Supreme Court or the Alabama
courts of appeals; or (5) the petitioner
seeks to have controlling supreme court
cases overruled, which cases were fol-
lowed by the court of appeals. If ground
(4) is relied upon, the petition must
quote that part of the opinion of the court
of appeals and that part of the opinion
of the prior decision that the petitioner
contends are in conflict or the petition-
er must state with particularity wherein
the decisions conflict,

Within 14 days of the filing of the
petition, the respondent may file an ini-
tial reply brief limited solely to the issue
of whether any of the grounds set forth
in Rule 39(¢) support the issuance of
the writ of certiorari. If the writ is
issued, the respondent may file a reply
brief addressing the substantive issues
presented for review within 14 days
after the writ has been issued. Petition-
er may file a responsive brief within 14
days of receipt of respondent’s brief.
Ala, R, App. P. 39(f). 5
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- covers aspecls ol

eslate planning and the

importance ol having a will.

LEGAL ASPECTS OF DIVORCE $ 7.00/PER 100 Gy § P
...0llers oplions and
choices involved in divoice.

CONSUMER FINANCES % 7.00/PER 100 QTY_ 3 i
of "BUYING ON TIME"
..0ullines importani
considerations and provides
advice on financial matlerns
allecling the individual or family.

*e R ACRYLIC BROCHURE STAND == * $ A.00fEACH QY L3 2
wwoindividual stand imprinted

with your® bar associalion name for

use at distribution points. One stand ||

per brochure is recommended.

NAME TO IMPRINT:
Subloial - R
MAILING ADDRESS: Shipping & Handling ¥ 5.00
" TOTAL $ i

PMlease remit CHECK OR MONEY ORDER MADE PAYABLE TO THE ALABAMA STATE BAR for the
amount listed on the TOTAL line and forward il with this order form to :

Susan H. Andres, Direclor of Communications
Alabama Slale Boar
P.O. Box 671
Monlgomery, AL 36101
(334) 269-1515 "
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YOUNG LAWYERS’ SECTION

By Alfred F. Smith, Jr.

oney, money, money.”
That is how a recent
hearing before a federal
judge began. Before
either attorney had begun
to speak, the esteemed judge cried out
from the bench, “Money, money, money—
if I have to hear this motion, someone is
going to pay money.” The judge, obvious-
ly upset with the attorneys’ repeated dis-
covery disputes, gave notice from the
start that he thought the motion could
and should be resolved by the attorneys
without the Court’s involvement. The
judge then questioned whether the attor-
neys had discussed the matter prior to
the hearing. The attorneys confessed they
had not. Incredibly, however, they
launched into their arguments on the
motion, The attorneys apparently did
nol understand the signals being given
them by the judge. In the end, someone
paid some money.

It is important for us as lawyers to rec-
ognize the signals being given to us. This
is particularly true for young lawyers. We
hear more senior attorneys complain that
voung lawyers today are too contentious
and have taken the fun out of practicing
law. Perhaps we should listen to the sig-
nals of our more experienced colleagues.

Training young lawyers is an important
issue for the entire bar, and will be one
of our section's priorities this year. Young
lawvers seem to have more demands on
them, but with less opportunity for real
training, than our senior counterparts
had. As a result, young lawyers frequent-
ly find themselves in situations for which
they are ill-prepared. But if young lawyers
are not learning the principles of lawyer-
ing and professionalism adequately, it is
in part because they have not been trained
praperly by more senior attorneys. Vir-
tually every respected attorney | know
recalls fondly a mentor or mentors. Prac-
ticing law is complicated and dynamic.
Since law schools generally do not pre-
pare students for the practice of law, we
all depend on others to help us learn the
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profession. As such, | believe more senior
attorneys have an obligation to aid in the
training and development of vounger
lawyers, even though training is not
always cost-effective in the short term.
Conversely, young lawyers should seek
mentors who are concerned with teach-
ing legal skills and ethics, not just mar-
keting.

Mentoring is at the heart of a project
started recently by the North Carolina
Young Lawyersi Section called “Silent
Partners.” The bar assigned first-year
lawyers to experienced attorneys through-
out the state. For the first year of prac-
tice, the new lawyer could call her silent
partner confidentially for advice on any
topic. The program was a tremendous
success, and this August won an award
at the annual meeting of the Young
Lawyers Division of the American Bar
Association in Chicago. This vear the
Alabama YLS will be looking into similar
projects to assist Alabama young lawyers,

It is my pleasure o serve as president
of the YLS for the 1995-1996 term. The
job is made much easier by the good work
of my predecessor, Hal West, to whom
the section owes a debt of gratitude. Our
goals for this vear will be to improve the

section’s internal procedures and guide-
lines, to strengthen our ties with the
local young lawyers' organizations and
the state bar, and to continue the educa-
tional and public service projects with
which we have been involved over the
last few years, The 1995-96 Executive
Committee members are listed below.,
You should feel free to contact any of
these people with any concerns you have,

1995-96 EXECUTIVE COMMITTEE

Andy D. Birchfield, Jr.,
Montgomery - President-Elect

Robert J. Hedge,
Maobile - Secretary

Gordon G. Armstrong,

Mobile - Treasurer
Thomas B. Albritton, Andalusia
Cynthia Lee Almond, Tuscaloosa
Charles L. Anderson, Monigomery
Melanie Merkle Bass, Birmingham
David A. Elliott, Birmigham
Denise A. Ferguson, Hunisuville
Michael D. Freeman, Birmingham
Fred D. Gray, Jr., Tuskegee
Christopher B. Harmon, Birmingham
Bryan K. Horsley, Montgomery
Christopher J. Hughes, Montgomery
Candis A. McGowan, Birmingham
Michael D. Mulvaney, Birmingham
John H. Nathan, Birmingham
J. Cole Portis, Mornigomery
Archibald T. Reeves IV, Mobile
Christopher A. Smith, Florence
Elizabeth C. Smithart, Union Springs
Jacob A. Walker 111, Opelika
Judson W. Wells, Mobile 2

Smilth s & partner at Bainbridge, Mims, Rogers &
Semith in Birmingham, Alabama. He ks & 1986 gradu-
nte of the Univaraity of Alabama School of Law
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DISCIPLINARY REPORT

Surrender of Licenses

» Walker County attorney Marlin B. MacLaughlin voluntarily
surrendered his license to practice law effective May 26, 1995,
The order from the Supreme Court of Alabama was entered on
June 22, 1995, |ASE No, 95-0949]

= On June 14, 1995, Opelika attorney John Snow Thrower, Jr.
voluntarily surrendered his license to practice law. Accordingly,
on June 29, 1995, the Supreme Court of Alabama entered an
order cancelling his privilege to practice law in all the courts
of the State of Alabama, and further ordered that his name be
stricken from the roll of attorneys in this state. Under Rule 28
of the Rules of Disciplinary Procedure, Thrower cannot apply
for reinstatement to practice until the expiration of at least five
years. [ASB No, 95-164]

Suspensions

* On June 7, 1995, the Alabama Supreme Court suspended
Fort Payne attorney Charles A. McGee for a period of 45 days.
McGee failed to respond to a grievance filed by a former client,
who alleged that McGee had settled a case withoul the client’s
knowledge. A default judgment was entered against McGee but
it was later set aside. A full hearing was conducted on October 14,
1993, McGee was found not guilty of the substantive charges, but
guilty of failure to respond to a disciplinary authority's request
for information, The Disciplinary Board considered McGee's prior

discipline which often included instances of his refusal to coop-
erate in the investigation of grievances filed against him. [ASB
Nui 93'ﬁ1 TI

* On June 9, 1995, the Disciplinary Commission of the Alaba-
ma State Bar ordered that Mobile attorney Thomas Earle Bryant,
Jr. be interimly suspended from the practice of law in the State
of Alabama pursuant to Rule 20 of the Rules of Disciplinary
Procedure. [Rule 20(a); Pet. No., 95-03]

* On June 21, 1995, Huntsville attorney Barbara C. Miller was
suspended from the practice of law for a period of 90 days effec-
tive June 19, 1995. This suspension was the result of a plea agree-
ment between Miller and the Office of General Counsel. Miller
entered guilty pleas to charges ASB 93-363 and ASB 94-086. In
return, Miller received the 90-day suspension and a dismissal of
all other pending cases. In ASB 93-363, Miller was charged with
continuing to act on behalf of a client, after she had been ter-
minated for over two weeks. She attended a final hearing and
attempted to participate in it “as an officer of the court,” while
admitting she was not representing any party to the action. In
ASB 94-086, Miller filed a lawsuit in circuit court against a house
painter for a breach of contract, This defendant had earlier pre-
vailed on the merits of this same claim in small claims court.
The circuit court sanctioned Miller under Alabama's Litigation
Accountability Act. [ASB Nos. 93-363 & 94-086) 1]
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Software for IBM compatible computers. Calculates Guideline child support and prints all forms required
by ARJA Rule 32 on plain paper with information filled in. Cases saved to and retrieved from disk. ADHR
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RECENT DECISIONS

By DAVID B. BYRNE, JR., WILBUR G. SILBERMAN and DEBORAH ALLEY SMITH

UNITED STATES
SUPREME COURT —

CRIMINAL

Title 18, §1001 does not extend to
courts, therehy overruling Unifed States
v, Bramblett, 348 U.S, 503 (1955)

Hubbard v. United States, Case No. 94-
172, 63 US LW 4393 (May 15, 1995). Does
Title 18, § 1001, which makes it a crime
to make false statements “in any matter
within the jurisdiction of any depart-
ment or agency of the United States,”
apply to unsworn papers filed in a bank-
ruptey court? The Supreme Court said
no by a six-to-three vote,

Led by Justice Stevens, the Court over-
turned its 1955 decision in Unifed States
. Brambleit, 348 U.S. 503 {1955) that
had designated a court as a department
of the United States. The 1955 ruling
“must be acknowledged as a seriously
flawed decision,” Justice Stevens said. “In
ordinary parlance, federal courts are not
described as departments or agencies of
the government.”

Hubbard's falsehoods in unsworn
papers filed in a federal bankruptcy court
prompted his indictment under 18 US.C.,
§ 1001 which criminalizes false state-
ments and similar misconduct occur-
ring “in any matter within the jurisdiction
of any department or agency of the Unit-
ed States.” Hubbard was convicted after
the district court, relying on United States
v, Bramblett, instructed the jury that a
bankruptcy court is a department of the
United States within the meaning of § 1001,

Justice Stevens reasoned that “under
both a common-sense reading and the
terms of 18 U.S.C. §6 — which applies to
all of Title 18 and defines ‘agency’ to
include, infer alfa, any federal ‘depart-
ment, independent establishment, com-
mission, administration, authority, board
of bureau’ — it seems incontrovertible
that ‘agency’ does not refer to a court.”

Justice Scalia filed a concurring opin-
ion, and joined by Justice Kennedy, agreed
that United States v. Bramblett should
be overruled,
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Chief Justice Rehnquist dissented,
Jjoined by Justices O'Connor and Souter.

Common law ‘knock and announce rule’
forms part of Fourth Amendment’s
reasonableness inquiry

Wilsan v. Arkansas, Case No. 94-
5707, 63 us LW 4456 (May 23, 1995). Is
the common law practice of requiring
police to knock and announce their pres-
ence before entering a residence with a
court warrant to conduct a search gener-
ally required by the Fourth Amendment?
A unanimous Supreme Court said ves.

Justice Thomas, writing for the Court,
said, “Civen the longstanding common-
law endorsement of the practice of an-
nouncement, we have little doubt that
the framers of the Fourth Amendment
thought that the method of an officer's
entry into a dwelling was among the fac-
tors to be considered in assessing the
reasonableness of a search or seizure,”

The Court further reasoned that an
officer’s unannounced entry into a home
might, in some circumstances, be unrea-
sonable under the Fourth Amendment.
In evaluating the scope of the constitu-
tional right to be secure in one’s home,
the Supreme Court looked to the tradi-
tional protection against unreasonable
searches and seizures afforded by the
common law at the time of the writing
of the Constitution,

However, it is important to note that
the common law principle (knock and
announce) was never stated as an inflex-
ible rule requiring announcement under
all circumstances. Clearly, there can be
countervailing law enforcement con-
cerns, including, e.g., threat of physical
harm to police, hot pursuil, or the exis-
tence of reason to believe that the fruits
or instrumentalities of a crime would
likely be destroyed.

Sentence consideration of relevent
conduct does not trigger double jeop-
ardy provisions of fifth amendment
Witte v. United States, Case No. 94-
6187, 63 US LW 4576 (June 14, 1995),

The Double Jeopardy Clause of the Fifth
Amendment prohibits successive prose-
cutions or multiple punishment for the
“same offense.” This case, which involves
application of the United States Sentenc-
ing Guidelines, raises the issue of
whether a court violates the Double
Jeopardy Clause by convicting and sen-
tencing a defendant for a crime when
the conduct underlying that offense has
been considered in determining the
defendant’s sentence for a previous con-
viction.

Witte pleaded guilty to a federal mari-
juana charge. A pre-sentence report cal-
culated the base offense level under the
United States Sentencing Guidelines by
aggregating the total quantity of drugs
involved, not only in Witte's offense of
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United States District Court,
Northern District of Alabama
Magistrate Judge Position

The current term of the office of United States Magistrate Judge Paul W. Greene
at Huntsville, Alabama is due to expire January 20, 1996. The United States District
Court is required by law to establish a panel of citizens to consider the reappoint-
ment of the magistrate judge to a new eight-year term.

The duties of a magistrate judge position include the following: (1) conducting
most preliminary proceedings in criminal cases, such as initial appearances, bond
and detention hearings, and arraignments; (2) the trial and disposition of misde-
meanor cases; (3) conducting various pretrial matters and evidentiary proceedings
on reference from the judges of the district court, including civil discovery and other
non-dispositive motions; (4) conducting preliminary reviews and making recommen-
dations regarding the disposition of prisoner civil rights complaints and habeas cor-
pus petitions; and (5) trial and disposition of civil cases upon consent of the
litigants.

Comments from members of the bar and the public are invited as to whether the
incumbent magistrate judge should be recommended by the panel for reappointment
by the court and should be directed to:

Perry D. Mathis, Clerk
U.S. District Court
Northern District of Alabama
Room 140, 1729 5th Avenue, North
Birmingham, Alabama 35203
Comments must be received no later than Friday, October 13, 1995.
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conviction, but also in uncharged crim-
inal conduct in which he had engaged
with several co-conspirators. The result
in guideline range was higher than it
would have been if only the drugs in-
volved in his conviction had been con-
sidered, but it still fell within the scope
of the legislatively authorized penalty,
The trial court accepted the PSI in sen-
tencing Witte, concluding that the other
offenses were part of a continuing con-
spiracy that should be taken into
account under the guidelines as “relevant
conduct.” See § 181.3.

When Witte was subsequently indicted
for conspiring and attempting to import
cocaine, he moved to dismiss the
charges, arguing that he had already
been punished for the offenses because
that cocaine had been considered as “rele-
vant conduct” at his marijuana sentenc-
ing,

The trial court dismissed the indict-
ment on double jeopardy grounds, but
the Court of Appeals reversed relving
upon the Supreme Court’s decision in
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Williams v. Oklahoma, 358 U.5. 576
(1959). Justice Sandra Day O'Connor,
writing for the majority, held that “the
Fifth Amendment’s Double Jeopardy
Clause does not bar prosecution of a de-
fendant for criminal activity that was
treated, in prior sentencing proceeding
as ‘relevant conduct,’ under § JBI1.3 of
the Federal Sentencing Guidelines, and,
as such, influence the sentencing court's
determination of sentence within leg-
islatively prescribed range for offenses
of conviction." The Court further rea-
soned that the Sentencing Guidelines,
which envision but do not require that
offenders be sentenced in a single pro-
ceeding for all related oifenses, do not
forbid imposition of a sentence for con-
duct that was considered as relevant
conduct in a prior sentencing proceed-
ing. In such an event, the sentencing
court has the authority to prevent a
sentence from being grossly increased
by separate prosecutions, either by
applying principles on concurrent and
consecutive sentences set out in the
guidelines, § 5G1.3, or by departing
from the sentence range prescribed by
the guidelines as permitted by 18 US.C.
§.3553(b) and § 5K2.0.

Late but safe

Garlotte v. Fordice, Case No, 94-6790,
___US LW ___ (May 29, 1995), Can a
state inmate serving consecutive sen-
tences challenge, in a federal court, a
conviction for which he already has com-
pleted the sentence? The Supreme Court
answered yes by a seven-to-two vote.

Justice Ginsburg held that such
inmates are “in custody” for the convic-
tion even when that individual sentence
is completed. Justice Ginsburg's opinion
relies heavily on the Court’s 1968 ruling
in Peylon v. Rowe, 391 U5, 54 (1863),
that held that consecutive sentences
should be treated as a continuous series
for purposes of habeas corpus relief.

In Peyfon, an inmate serving consec-
utive sentences was allowed to challenge
a conviction even though he had not
begun serving the sentence, Applying
that rationale to the other end of the
spectrum, Justice Ginsburg reasoned,
“We will not now adopt a different con-
struction simply because the sentence
imposed under the challenged convic-
tion lies in the past rather than in the
future.”

RECENT BANKRUPTCY

DECISIONS

Eleventh Circuit denies jurisdiction of
lower courts on claim of Chapter 7
debtors for tortious interference with
contract to sell their home
Caommunity Bank of Homestead v,
Daniel! Boone and Sara Boone, 27
B.C.D. 372, 52 F.3d 958, (11th Cir. May
23, 1995). Debtors pre-petition had
mortgaged their residence to the bank.
The mortgage contained a dragnet
clause which, in addition to the mort-
gage loan, also secured any future debts
to the bank. Deblors had guaranteed a
corporate loan. The corporate loan went
into default around the same time
debtors entered into a contract 1o sell
their home, both evenls being approxi-
mately one week prior to filing a Chap-
ter 7 petition. The bank, post-petition,
sent an estoppel letter claiming pro-
ceeds from the sale. The amount
claimed included the debt owing by rea-
son of the guaranty. The estoppel letter
prevented the closing; consequently
debtors filed a suit in bankruptcy court
claiming damages for tortious interfer-
ence with the contract of sale. The bank
contended that there was no bankruptcy
jurisdiction over the state law tort claim.
The bank appealed from the judgment
in favor of the debtors. The district
court affirmed, holding that the bank-
ruptcy court had jurisdiction because
the claim arose in the bankruptcy case.
In reversing the district court ruling,
the Eleventh Circuit stated that the test
for determining relation to bankruptcy
of a civil action is whether the outcome
has any effect on the administration of
the estate in bankruptcy. Citing 28
U.5.C. §1334(b) as to civil proceedings
arising under Title 11 or arising from or
related to a case under Title 11, the
court stated that as the alleged tort
arose after the petition in bankruptcy,
the cause of action was not property of
the estate but only that of the debtors
individually. It inferred that the result
might be different under Chapter 11 or
13, or even in Chapter 7, should there
be evidence of non-dischargeable unse-
cured claims of the bank, for in such
instances a favorable result would be
beneficial to pre-petition creditors. The
court further rejected the argument
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that the tortious interference claim con-
stituted an adjustment of the debtor/ cred-
itor relationship under 28 §157(b)2)(0),
by stating that the claim had no effect
on the eslate.

COMMENT: The alleged tort was
based upon Florida law. It is curious that
neither the caption of the case nor the
opinion mentions the trustee who, rather
than the debtor, seemingly should have
contended that the claim belonged to the
estate, Conversely, why did the debtors
not contend that the claim, having arisen

post-petition, was the property of the
debtor?

Under approved plan of reorganization,
liquidating trustee had authority to
institute avoidance action on behalf of
unsecured creditors

McFarland v. Leyh (In re Matter of
Texas General Petroleum Corp.), 532

F.3d 1330, 27 B.C.D. 399, (5th Cir. June
1, 19495). The plan of liquidation provid-
ed for authority to the liquidating trustee
to assert a list of certain avoidance
actions, No case trustee was appointed
under $1104, but the plan created the
position of liquidating trustee under
§1123(b}3)(B) which provided for a
transfer of avoidance powers to a party
other than the debtor. The liquidating
trustee brought a post-confirmation
fraudulent conveyance action against
McFarland who claimed that because no
alleged cause of action was mentioned
in the plan, the liquidating trustee had
no standing to initiate the action,

The bankruptcy court’s judgment for
the trustee was affirmed by the district
court, and McFarland appealed to the
Fifth Circuit, The appellate court initial-
ly held, with respect to the trustee's
standing, that it must be shown that (1)
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such party has been appointed and (2) is
a representative of the estate. To prove
that the trustee is a representative of the
estate, the court must determine
whether a successful recovery by such
appointee would benefit the debtor’s
unsecured creditors. After determining
this in the affirmative, the court then
considered whether the plan allowed the
liquidating trustee to take action against
the specific defendant, McFarland, who
had not been named in the plan’s list of
contemplated actions. In reaching its
conclusion that the liquidating trustee
had standing, the court said that as a
matter of interpretation of the plan of
reorganization, if there is ambiguity, the
intent of the parties controls. The court
found that the bankruptcy court in
employing parol evidence to determine
the intent of the plan proponent, found
it proper to allow the liguidating trustee
acting on behalfl of unsecured creditors
to assert the avoidance action against
McFarland.

The next questions were whether the
bankruptcy court had the power to adju-
dicate the fraudulent conveyance action,
and whether there was a right to a jury
trial. The court determined that
although McFarland may have been
originally entitled to an Article 111 court,
he had consented to the bankruptcy
court’s entry of a final judgment by not
objecting to the bankruptcy court’s
assumption of core jurisdiction. As to enti-
tlement to a jury trial, it said that
because of a stipulation entered into
between the parties and the failure of
McFarland to present such an issue to
the trial court, McFarland was now pre-
cluded from a right to a jury trial,

COMMENT: There is a large mouthful
in this case. Probably the appellate court
could have gone either way in its deci-
sion. It furnished its reason for rejecting
precedent because of waiver on the part
of the defendant. Anyone wishing an Arti-
cle I court or a jury trial must be care-
ful in pre-trial procedure and agreements
to make sure to preserve the right.

Continuation of review of
1994 Amendments

Some glitches in 1994 amendments
Section 552 is a section on the post-

petition effect of security interests. A

new subsection (b)(2) was inserted,
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reading as follows:

[T]f the debtor and an entity
entered into a security agreement
before the commencement of the
case and if the security interest
created by such security agree-
ment extends to property of the
debtor acquired before the com-
mencement of the case and to
amounts paid as renés of such
property or the fees, charges,
accounts, or other payments for
the use or occupancy of rooms and
other public facilities in hotels,
motels, or other lodging proper-
ties, then such security interest
extends to such renfs and such
fees, charges, accounts, or other
payments acquired by the estate
after the commencement of the
case to the extent provided in such
security agreement, except to any
extent that the court, after notice
and a hearing and based on the
equities of the case, orders other-
wise. (emphasis supplied)

11 U.5.C. §552(b){2)

The former subsection (b) was
changed to subsection (b)(1) but it
deleted the word “rents” in both places
where it formerly appeared.

Under the new subsection (b)(2), if
the lending agreement grants a security
interest in the real estate rents, the
secured lender's security interest in the
post-petition rents continues automati-
cally. Arguably, this new subsection
applies only to hotels, motels or other
lodging properties. Some courts may
hold that the word “rents” applies to all
real estate rentals, while other courts
may strictly construe the language of
the new subsection and determine that
it applies only to “hotels, motels, or
other lodging properties” and not to
shopping center, office, or apartment
rents. Under the latter interpretation,
the real estate lobby will lose most of
what it sought in the 1994 legdislation.

SUPREME COURT OF

ALABAMA

Insurer may be estopped from assert-
ing exclusions if insured did not
receive copy of policy

In Brown Machine Works & Supply
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Co. v. Insurance Co. of North America,
MS. 1930617 (March 31, 1995}, the
Alabama Supreme Court responded to
two certified guestions from the United
States District Court for the Middle Dis-
trict of Alabama.

Brown Machine Works had entered
into a contract with Texas Corporate
Aircraft Sales {TCAS), pursuant to
which TCAS was to attempt to sell an
airplane owned by Brown. TCAS took
possession of the airplane in exchange
for a post-dated check in the amount of
3100,000. The parties agreed that if
TCAS was not successful in selling the
aircraft within 120 days, Brown would
accept the $100,000 as full payment for
the plane. TCAS was Lo provide insur-
ance on the plane while it was in its
possession.

TCAS had a blanket policy with INA
covering all of its aircraft. Coverage for
Brown's airplane was secured under the
INA policy. Brown was not furnished a
copy of the insurance policy, but Brown
did receive a certificate of insurance from
INA, showing it as an additional insured.
The certificate stated that the “Certifi-
cate of Insurance does not amend, extend,
or otherwise alter the terms and condi-
tions of insurance coverage contained in
policies listed above issued by Insurance
Company of North America.” The cer-
tificate also had “All Risks" printed
under the “Aircraft Physical Damage”
designation of the type of policy.

When Brown discovered that TCAS,
by forging a certificate of title, had sold
Brown's aircraft, Brown attempted to cash
TCAS' checlk, but TCAS had stopped pay-
ment on it. Brown filed a claim with INA
for coverage under the policy's theft pro-
vision. INA rejected the claim, asserting
that the policy did not provide theft cov-
erage to Brown as an additional insured
and stating that even if it did, coverage
was excluded for “conversion”.

The first question certified by the fed-
eral district court was whether an insur-
er is estopped to assert an otherwise valid
exclusion by reason of its failure to deliv-
er a copy of the policy to the insured in
accordance with Ala. Code 1975, § 27-
14-19, when it does provide a certificate
of insurance which sets out the general
coverage without enumerating the limi-
tations and exclusions. The supreme
court determined that the crux of the
guestion was whether, in order to give

effect to the statutory requirement that
an insurer deliver a copy of the insurance
policy to the insured, it should recognize
an exception to the longstanding rule
against enlarging the coverage of an insur-
ance policy by estoppel.

Reviewing statutes and cases from
several other jurisdictions, the court
found that the clear weight of persua-
sive authority recognizes that where an
insurer fails to deliver the policy in
accordance with a statutory require-
ment, the insurer may be estopped
from asserting coverage conditions or
exclusions that are in the policy but are
not disclosed to the insured. The court
noted that if it held otherwise, the
statute would have no practical effect.
In a situation in which the insurer
failed to comply with the statute, it
could simply assert the general rule
that insurance coverage cannol be cre-
ated or enlarged by estoppel, perhaps
pay a nominal fine and deny coverage.
The court thus recognized an exception
to the general rule, holding that in
Alabama, an insurer who fails to follow
the statutory mandate of § 27-14-19

WITNESSES
DEFENDANTS
&
HEIRS

LOCATED

ANYWHERE IN THE
WORLD

Our team of expertinvestigators
can handle the location of evasive
subjects anywhere in the free world
with an B0%% success rate. We have
over 90 million sources throughout
35 separate databases in which we
can find your subject in the
quickest amount of time,
Reasonable Prices & Guaranteed
Services
Call Us For A Free Brochure Today
"When Yeur Pracviice Denands The

Absoluie Besi!"

(800) 460-6900
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may be estopped from asserting other-
wise valid coverage conditions or exclu-
sions, if the insured is prejudiced by the
insurer's failure to comply with the
statute.

Whether an insurer is, in fact,
estopped to deny coverage by its failure
to deliver a copy of the policy to a partic-
ular insured depends, in part, upon
whether that particular insured is “the
insured or ... the person entitled” to a
copy of the policy within the meaning of
the statute. The court noted that it
could not determine whether Brown
was entitled to a copy of the policy. That
issue must be decided by the trier of
factl.

The court was reluctant to state what
types of insureds are entitled to a copy
of a policy. However, the court observed
that on one end of the continuum of
insureds are the purchaser and the
named insured, who are clearly entitled
to copies of the policy. On the other end
of the continuum are incidental benefi-

ciaries and beneficiaries of group poli-
cies, who are not entitled to copies of
the policy, absent an inquiry. Between
the ends of the continuum lies a large
group whose status remains to be deter-
mined. The court noted:

In determining which persons
are included in that phrase |in the
statute] ... one should be guided
by the following statement: In the
hypothetical spectrum set out
above, the further away a particu-
lar insured or beneficiary is from
those we have held are definitely
included in the statutory phrase,
then the less likely that the
insured or beneficiary will be
included. Accordingly, proceeding
in the spectrum away from those
to whom the statute definitely
applies, it becomes more likely
that provisions of undelivered
policies will control over the
terms of a delivered certificate of

claims any effect on the coverage
contained in the policy and if it
does not "definitely contradict”™
the policy; consequently, it also
becomes less likely that the insur-
er will be estopped from asserting
otherwise valid conditions of, or
exclusions from, coverage that are
contained in the policy but not in
the certificate.

The second certified question asked
whether the court's opinion would
change if the insured had relied on rep-
resentations, made by the insurer's
agent, that the insured had full cover-
age. The supreme court responded that
the alleged misrepresentations on
which the insured relied did not alter
its opinion, as any fraud would be a sep-
arate matter not affecting Brown's sta-
tus as an insured. The court added,
however, that the representations could
be relevant in determining prejudice by
reason of the insurer's failure to comply

insurance if the certificate dis- with the statute, ]
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LEGISLATIVE WRAP-UP

he Alabama Legislature
adjourned on Monday, July

By ROBERT L. McCURLEY, JR.
31, 1995, having passed sev-

ﬂ eral major pieces of legisla-

tion of interest to lawyers that were pre-
pared by the Alabama Law Institute and
received passage. They are as follows:

Uniferm Commercial Code, Revised
Articles 3 & 4 (Negotiable Instruments
and Bank Deposits and Collections) HLB.
110, sponsored by Senator Steve Windom
and Representative Mike Hill, effective
January 1, 1996, see March 1995 Alaba-
ma Lawyer.

Curators are abolished; after January
1, 1997 all existing curators will auto-
matically be converted into conserva-
tors. H.B. 634,

Unincorporated Nonprofit Association
H.B. 218, sponsored by Senator Doug
Ghee and Representative Mark Gaines,
effective January 1, 1996, see November
1994 Alabama Lawyer.

Retirement Henefits as property set-
tlement in divorce, S.B. 118, sponsored
by Senator Pat Lindsey and Representa-
tive Tony Petelos, effective January 1,
1996, see May 1995 Alabama Lawyer.

Other legislation of interest to lawyers
is as follows:

* The jurisdiction of the district
court was raised from 55,000 to
$10,000. H.B, 449.

* Circuit and district court fees, the
temporary court costs that were to
expire October 1, 1995, were made
permanent, see S.B. 146,

* The pocket parts of the Code were
adopted and made officially part of
the Code of Alabama, 5.B. 19,

* Video depositions of a victim or a
witness in a criminal case may be
used when the person is unavail-
able for trial for medical reasons.
5.B. 60,

* Court may permit jurors to separate
in a capital case, thereby amending
Ala. Code $12-16-9. 8.B. 77.

« Trustee Powers Act which provides

THE ALABAMA LAWYER

automatic powers for trustees unless
restricted in a trust agreement.
5.B. 260,

Amendments to the Fair Campaign
Practice Acl concerning acceptance
and expenditures of campaign funds.
5.B. 266.

Accident reports may be filed with-
in 30 days instead of ten days after
the accident, 5.8, 308,

A bill was passed to provide for the
formation and operation of Real
Estate Investment Trusts, 5.B. 384,

The “death penalty” for foreign
corporations that do nol qualify to
do business in Alabama was rein-
stated. 5.8, 512,

A rebuttable presumption is creat-
ed that it is not in the best interest
of a child to be in the custody of a
parenl who was the perpelrator of
domestic violence, 5.8, 522,

Grandparents have the right to
petition for visitation rights of
their grandchildren who have been
adopted by the new husband or
wife of their deceased child's for-
mer spouse. 5.B. 583,

* The Legislature passed a new
ethics law that applies to public
officials, public employees and lob-
byists. H.B. 135,

« Partial child or spousal support pay-
ments shall be applied first to prin-
cipal and the balance to interest.
H.B. 401.

* Section 18-1A-21 is amended to
change the interest rate paid on
judgments in condemnation cases.
5.B. 750.

* Sexual assault examinations will be
paid by the state rather than by the
victim. H.B. 863.

* Four court reform bills passed. H.B.
655 concerning adding a non-lawyer
and district judge to the Judicial
Inguiry Commission; H.B. 371 adds
two non-lawyers and a district judge
to the court of the judiciary; H.B.
194 requires justices and judges to
file a list of contributors annually;
and H.B. 854 provides that no state
court may require disbursement of
state funds unless approved by the
legislature,

Supreme court rules

The Alabama Supreme Court approved
a revision of the Rules of Civil Procedure
to be effective October 1, 1995, They fur-
ther entered an order July 19, 1995
approving new Rules of Evidence which
will become effective January 1, 1996,

For more information, contact Bob
McCurley, Alabama Law Institute, P.O.
Box 1425, Tuscaloosa, Alabama 35486
or call {205) 348-T411, fax (205) 348-
B411. &

Robeit L McCurley, Jr
i the direcice of tha
Alabama Law Institule
at the Linhwaraity of
Alpbama He recewved
his UhOergIRcUEE and
law dopress rom the
Unidvarsity
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. MEM.O.RIALS .

William Hutchins Cole, Sr.

or every thing there is a season, a
Ftime for every matter under heaven: A
time to be born, and a time to die....

“The business of life,” says John Morley,
“is to he, to do, to do without, and to
depart.” Judge Cole, probably more than
those of us left, understood that sooner or
later he must face the palled messenger
with the inverted torch. But the Judge
knew that there was beyond the darkened
hall, a life so exciting, so wonderful that it
is beyond human comprehension.

William Hutchins Cole, Sr.owas born in
Towson, Maryland on March 11, 1918. He
graduated from the University of Mary-
land in 1938 and from the Universily of
Maryland Law School in May 1941,

After law school he served with the
Federal Bureau of Investigation until 1943,
In 1945, Judge Cole entered the practice of
law with Lange, Simpson, Robinson &
Somerville and remained until 1957. In
1957, he formed a partnership with John H.
Jenkins in the general practice of law. In
1964, a new partnership was formed with
John Jenkins, Dugan Callaway and Robert
Vance. IL is inleresting to note that the firm
of lenkins, Cole, Callaway & Vance ulti-
mately produced Judge William H. Cole,
Judge Dugan Callaway (both circust court
judlges) and Judge Robert Vance of the Fifth
and Eleventh Circuit courts of appeals.

In the course of practicing law, Judge
Cole served the Birmingham Bar Associa-
tion well, He was a member of the Griev-
ance Committee. He was elected asa
member of the Executive Committee and
was elected vice-president of our bar asso-
ciation in 1963, In 1970, he was a men-
ber of the “Special Unauthorized Practice
of Law Committee” chaired by Frank
Bainbridge, and authorized by the BBA.
This committee investigated and assisted
in the efforts to terminate “The Quickie
Divorce Racket.™ This practice of obtain-
ing fraudulent divorces was ended
through Lhe efforts of the many commit-
tee members.

In 1964, William H. Cole was elected
president of the Birmingham Bar Associa-
tion. He was the founder and first editor
of the Birmingham Bar Association Sel-
lefin. As stated at its inception, this Bul-
lefin was to advise bar members of the
activities, legal decisions and items of
interest to the bar. This publication was
the forerunner of the present Bar Bul-
feffn, a heautiful guarterly publication,
which has 27 of our members named on
its board of editors.

Judge Cole was one of three candidates
nominated to fill the vacancy on the cir-
cuit court by the retirement of Judge
George Lewis Bailes. Judge Cole was
elected for the six-vear term. After serv-
ing ten years in this Domestic Relations
Court and with the consent of all circuit

judges, Judge Cole was seated as a circuil
criminal court judge.

In 1988, upon reaching the age of T{,
and after serving over 20 yvears, he
retired. He continued to serve in a super-
numerary status until 1991 when, at the
sugdestion of his physician, he discontin-
ued all work as'a judge. During his latter
years, Judge Cole served as a volunteer
librarian at Baptist Medical Center, Mont-
clair.

Judge Cole was active in the Birming-
ham Kiwanis Club and Brookwood Bap-
tist Church and senved as president of the
Alabama District Exchange Clubs.

Judge Cole left behind a devoted wife,
three sons who bear his name, bwo
daughters and an innumerable host of
colleagues and friends who mourn his
passing.

Whereas, it is well that we pause and
reflect on this life which was so impor-
tant to our own, mindful that such reflec-
tion can do no less than contribute to a
better tomorrow for each of us; and,

Whereas, this resolution is offered as a
record of our admiration and affection for
Judge Bill Cole and of our condolences ta
his wife, his sons and daughters and the
members of his family.

—J. Fredric Ingram
President
Birmingham Bar Association

William Edgar Davis

hereas, William Edgar Davis, a
distinguished member of the
Birmingham and Federal bar

associations, passed away on February
24, 1995; and,

Whereas, Bill, a native of Huntsville,
lived in Birmingham for 42 yvears: and,

Whereas, he served in the United
States Army during World War 11, in the
European Theater, attaining the rank of
colonel; and,

Whereas, in 1953, he was appointed
clerk of the United States District Court,
senving the Court for 22 years. During
Bill's tenure as clerk of court, because of
his compassion toward people, not just
lawyers, he assisted more voung lawyers

trying to negotiate the pitfalls of federal
procedure than can be accurately count-
ed: and,

Whereas, it would be a disservice not
to mention the organizations in which
Bill was an active member. He was a
member of Shades Valley Preshyterian
Church; Vestavia Country Club; Bivming-
ham Downtown Optimist Club; Birming-
ham Quarterback Club; Birmingham
Audubon Society: Pi Kappa Alpha Frater-
nity; University of Alabama Alumni Soci-
ety; Veterans of Foreign Wars: American
Legion; and Sons of the American Revo-
lution; and,

Whereas, Bill was always talking about
his family. He was so proud of his family,
expressing, without hesitation, the hap-
piness his wife, Marie, and his daughter,
Brenda, brought into his life; and,

Whereas, the Birmingham Bar Associ-
ation desires to remember his name and
recognize his tremendous contributions
hoth to our profession and to this com-
munity;

Now, therefore, be it resolved, by the
executive committee of the Birmingham
Bar Association in meeting here assem-
bled that Bill not only loved lawyers, but
spread that love and compassion Lo
everyone he touched. Bill never spoke
disparagingly of another, having a good
word for all. He was loved and respected
by one and all. He was a good person and
will be missed by those of the bench and
bar of this city, this county and this state,

—J. Fredric Ingram
President
Birmingham Bar Association
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« M-E-M-O-R-I-A-L-S .

Herman Walter Maddox

ereas, the Walker County Bar
Association was saddened to
learn of the death of one of its

members, Herman Walter Maddox, in the
24th day of May 1995; and

Whereas, Herman Walter Maddox was,
within the legal profession, respected by
his peers for his devotion to his clients,
community, church and family; and

Whereas, Herman Walter Maddox was
admitted to the practice of law in June
1936, upon his graduation from the Uni-
versity of Alabama School of Law, and he
served in virtually every office of the

Walker County Bar Association. as well
as being president of the Junior Bar Sec-
tion of the Alabama State Bar from 1949
through 1950, and further served on the
Alabama State Bar Board of Commission-
ers 1965 through 1968: and

Whereas, Herman Walter Maddox fur-
ther served his country as-a special agent
to the Federal Bureau of Investigation
during the years which this country was
at war from 1942 through 1945; and

Whereas, Herman Walter Maddox fur-
ther distinguished himself in service to
his community by serving several terms
on the City of Jasper Board of Education,
as mayor of the City of Jasper October
1958 through September 1970, and fur-
ther serving for many years as the

municipal judge of the City of Jasper;
and

Whereas, Herman Walter Maddox lived
life to its fullest and shall be remembered
not only for his contributions to our
community but also for his love of people
and his joy of living:

Now, therefore, be it resolved by the
Walker County Bar Association that we
do hereby mourn the death of Herman
Walter Maddox, and further extend our
heartfelt sympathy to his daughters, Lis-
beth Thornley and Carol Kilgore,

—Richard Fikes
President
Walker County Bar Association

Norman Knight Brown

Orange Beach
Admitted: 1949
Died: June 27, 1995

George William
Cameron, 111
Montgomery
Admitted: 1989
Died: May 11, 1995

William Bibb Eyster

Decatur
Admitted: 1947
Died: June 2, 1995

Lester Alexander Farmer, Jr.
Dathan
Admitted: 1947
Digd: May 22, 1995

Edward M. Friend, Jr.

Birmingham
Admitted: 1935
Died: June 5, 1995

Horace Nolan Lynn

Montgomery
Admitted: 1976
Died: May 2, 1995

Herman Walter Maddox

JSasper
Admitted: 1936
Died: May 24, 1995

Nicholas Stallworth
McGowin
Mobile
Admitted: 1937
Died: May 19, 1995
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Please
Help Us

The Alabama Lawyer “Memorials”
section s designed to provide mem-
bers of the bar with information
about the death of their colleagues.
The Alabama State Bar and the Edito-
rial Board have no way of knowing
when one of our members is deceased
unless we are notified. Please take the
time to provide us with that informa-
tion. If you wish to write something
aboul the individual's life and profes-
sional accomplishments for publica-
tion in the magazine, please limit
your comments Lo 250 words and
send us a picture if possible. We
reserve the vght to edit all informa-
tion submitted for the “Memorials™
section. Please send notification infor-
mation to the following address:

Margaret L. Murphy
The Alabama Lawyer
P.O. Box 4156
Montgomery, AL 36101
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e M-E-M:O-R-1-A-L-S

Marcus Eugene

McConnell, Jr.

Bnm in Livingston on December 10,
1917, son of long-time Probate Judge
Marcus E. McConnell and Julia Lawrence
MeConnell, Marcus E. McConnell, Jr. was
admitted to the har in 1941 and practiced
law in Livingston for more than 50 years
until his retirement in 1991,

He died on April 25, 1995 at the age of
77 in his residence at 3850 Galleria Woods
Drive, Suite 201, Birmingham, Alabama
35244, where he lived with his brother,
John Reid McConnell, and his sister, Mary
Emily McConnell, who survive him.,

After attending public school in Liv-
ingston, he attended Livingston State
Teachers College and Davidson College
for one year each and completed his edu-
cation al the University of Alabama where
he received his AB degree in 1939 and his
LLE degree in 1941, While at Davidson
College he lived in the room next to that
of his classmate, Sam Spencer, who later
became president of Davidson and, on
learning of his death, stated: “Although at
Davidson for only one vear, Marcus made
a major impact on all who knew him. He
was i true friend and 1 am deeply saddened
to know that he is gone.”

At the University of Alabama; he was a
member of the DKE fraternity and an out-
standing studenl. His law classmate and
fraternity brother, Robert Denniston of
Mobile, attended his graveside funeral ser-
vice and lauded him as a warm and loyal
friend with a noble character, impeccable
manners and a forceful and proud sup-
porter of his fraternity and the school of law,

Marcus was very proud of his family.
His father's family came to Alabama in
the 1840s, settling in the commumity of
McConnell in Sumter County. His maternal
grandfather, William Haywood Lawrence,
attended the University of Alabama in 1875-
79 and was persuaded by Julia Tutwiler to
miave o Livingston where he founded and
edited a weekly newspaper, Our Southemn
Home, which was published by the fami-
ly for many years. His great-grandfather,
also Willlam Haywood Lawrence, attend-
ed the University in 1845-50, and later was
killed in battle as a captain of Cavalry near
Rome, Georgin in 1864,

Marcus began his legal career as an
altorney in the State Revenue Department
under John W, Lapsley in 194 L. After war
was declared, he returned to Livingston
to begin privale practice there. From there
he entered the service of the American Red
Cross during World War 11, serving as a
director for services at a number of mili-
tary posts in this country. In 1944, he
returned to Livingston (o receive appoini-
ment as circuil solicitor when Thomas M.
Boggs was called into military service.
When Tom returned in 1945, Marcus was
made Sumter County Solicitor, a position
which allowed him to also practice civil
law, and served in this position until 1970,
He was active in the Sumter County, Alaba-
ma State and American bar associations.

Due to a degenerative condition he
gradually lost his evesight in the sixties
and seventies, but with a dedicated and
compelent secretary, Mrs. Mary Helen

Jones, was able to continue to render
superior legal service to his numerous
clients. She said that he had a brilliant
mind and believed as did Robert E. Lee
that duty is the mast sublime word in the
English language, and that he did his duty
as he saw it every day of his life to his
family, clients, community, church, and
country, Retived District Judge Thomas F.
Seale, Jr., who was his longltime colleagus
in the Livingston Bar, recalled him as a
competent attorney, very prompt and pro-
ficient, primarily in the fields of probate
and property law, and also a very gener-
ous person Lo his church, community and
schools in time, money and wise counsel.

On his retirement, Marcus, with the
concurrence of his brother and sister,
created a trust which will provide a sig-
nificant endowment for the University of
Alabama School of Law after their death.
He joined with his brother and sister in
providing chimes and the gift of their
home for Livingston University, which
for his lifetime supporlt awarded lim an
honorary LL.D. degree in 1991, He was
an active member of the Livingston Pres-
byterian Church, serving as a deacon,
elder, elder emeritus and as the chair-
man of the building commiltee for the
construction of the present sanctuary.
He also served as a longtime chairman of
the Myrtlewood Cemetery Association
and for several vears as chairman of the
Sumter County Hogpital Board,

The life of Marcus McConnell will
stand as a shining example of a good
man, a wise counselor and a stalwart
supporter of his profession, his commu-
nity and his church.

—J. Rufus Bealle
Tuscaloosa

HELP PUT A SMILE ON MY FACE
LET'S FIND CURES FOR NEUROMUSCULAR DISEASES.

Loclrls MUSCULAR DYSTROPHY ASSOCIATION

1-800-572-1717
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CLASSIFIED NOTICES

RATES: Members: 2 free listings of 50 words or less per bar member per calendar year EXCEPT for
“position wanted” or “position offered” listings — $35 per insertion of 50 words or less, $.50 per additional
word; Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word. Classified copy and
payment must be received according to the following publishing schedule: September '95 issue —
deadlineg July 15, 1995, no deadline extensions will be made.

Send classified copy and payment, payable lo The Alabama Lawyer, t0: Alabama Lawyer Classifieds, c/o
Margaret Murphy, P.O. Box 4156, Montgomery, Alabama 36101

SERVICES

= DOCUMENT EXAMINER: Examination
ol Questioned Documents. Cerlified
Forensic Handwriting and Document
Examiner. Twenty-eighl years' experi-
ence in all forensic documaent problems.
Formerly, Chief Questioned Document
Analyst, USA Criminal Investigation
Laboratories. Diplomate (cerified)— Bnilish
FSS. Diplomate (certified)— ABFDE.
Member: ASQDE; IAl, SAFDE; NACDL
Resume and fee schedule upon request
Hans Mayer Gidion, 218 Memymont Drive,
Augusta, Georgia 30907, Phone (706)
BE0-4267.

= LEGAL RESEARCH: Legal research
help. Experienced aftomey, member of
Alabama State Bar since 1977. Access
o State Law Library. WESTLAW avail-
able. Prompt deadline searches. Sarah
Kathryn Famell, 112 Moore Building,
Monigomery, Alabama 36104, Phone
(334) 277-7937. No representation is
made that the quality of the legal ser-
vices lo be performed is grealer than
the quality of legal services performed
by other lawyers.

« FORENSIC DOCUMENT EXAMINA-
TION: Handwriting, typewriting, altered
documents, medical records, wills, con-
racts, deeds, checks, anonymous let-
lers. Court-qualified. Seventeen years'
experience. Certified: American Board of
Forensic Document Examiners, Member;
American Society ol Questioned
Document Examiners, American Acad-
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emy of Forensic Sciences, Southeast-
em Association of Forensic Document
Examiners. Criminal and civil matters.
Camey & Hammond Forensic Document
Laboratory, 5855 Jimmy Carter Boule-
vard, Norcross (Atlanta), Georgia 30071.
Phone (770) 416-7690. Fax (404) 416-
7689,

MEDIATOR: Aftorney with extensive
mediation training. Graduale education
and experience in psychology. All types
ol cases. Will travel statewide. Reason-
able fee. Melissa G. Math, Chambless,
Cooner & Math, 5720 Carmichael Road,
Montgomery, Alabama 36117. Phone
(334) 272-2230. Fax (334) 272-1855.
No representation is made thal the qual-
ity of the legal services lo be performed
is greater than the qualily of legal ser-
vicas parformed by other lawyers.

EQUIPMENT LEASING & FINANCING:
Do you need equipment lor your law
olfica or business? Any lypa: telaphona
or computar systams, office furniture,
copiars, commercial aquipmenlt, atc.
Any amouni: from $2,500 to § millions.
Any location. You select; we finance.
Let us buy it and lease it lo you. Prompl
service. No hassle. Call Brad Damall
{member of Alabama State Bar) at 1-
B00-373-9602. Darnall Enterprises.
Equipment leasing & linancing. No rap-
resantation is made thal the quality of
the legal services to be performed is
greater than the quality of legal ser-
vices performed by other lawyers.

MEDIATOR: Anna Lee Giattina an-
nounces the formation of Madiation

Solutions, Inc., which provides private
mediation services in civil and family
cases and develops and Implements
customized conflict resolution programs
and training for employers, businesses,
schools, communities, and churches.
Mailing address: P.O. Box 53486, Birm-
ingham, Alabama 35258. Phone (205)
328-8111. No represenlation {s made
that the guality of the legal services lo
be performed is grealer than the quality
of the legal services performed by other
lawyers.

INSURANCE EXPERT WITNESS: Bad
faith fire claims. Origin and cause con-
sultant/expert, Licensed adjuster for 29
years, Cerified fire and explosion inves-
tigator/instructor. Investigative & Fire
Consultative Services, Inc., 3258 Caha-
ba Heights Road, Birmingham, Alabama
35243-1614. Phane 1-800-587-5204.
Jim Posey, president. Fax (205) 967-
2521

MEDICAL FACILITY MANAGING
EXPERT: Administralor with 25 years’
experience running hospitals, extended
care facilities, rehabilitation centers,
ratirement centers, and clinics, Exten-
sive experience in medical malpractice
cases. Ph.D. in health administration.
Phone (919) 929-1885.

MEDICAL EXPERT TESTIMONY: HCAI
will evaluate your potential medical/
dental malpractice cases lor merit and
causalion gratis. Il your case has no
marit or causation is poor, we will provide
a Iree written report. STAT affidavits are
available. Health Care Auditors, Inc.,
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13577 Feather Sound Drive, Suite 690,
Clearwater, Florida 34622-5552, Phone
{813) 579-8054. Fax (813) 573-1333.

= INSURANCE EXPERT WITNESS: Bad
faithffraudfinsurance coverage/claims
matters/markeling issues. Former claims
attorney with prior sales background
avallable to consult and testify in cases
with insurance disputes. Experienced
in trial testimony. Excellent credentials,
A.C. Jones, Jr., JD, CLU, Birmingham,
Alabama. Phone (205) 251-2380. No
represeniation is made that the quality
of the legal services to be performed is
greater than the quality of legal services
perormed by other lawyers.

« MEDIATION SERVICES: Ted Strong
of Strong & Klasing has completed 30
hours of training in mediation and dis-
pute resolution, and has become certi-
fied by the Mediation Comporalion. Strong
is available for mediations statewide.
Contact Strong & Klasing, 1314 Alford
Avenue, Suite 101, Birmingham, Alaba-
ma 35226. Phone (205) 823-9393. Fax
{205) 979-7143. No represenlation is
made that the quality of the lsgal ser-
vices lo be performed is greater than
ihe quality of legal services performed
by other lawyers.

« INSURANCE EXPERT WITNESS: Liti-
gation support services for defendants
and plaintiffs, specializing in property,

casualty and marine. Twenty-five years'
expenence as agent, broker and teacher,
CV on request. Mark B. Rosen, CPCU,
401 Bryan Circle, South, Brandon, Flori-
da 33511-6034. Phone (813) 685-1110.

FOR SALE

« LAWBOOKS: William 5, Hein & Co.,
Inc., serving the legal community for
over 60 years. We buy, sell, appraise
all lawbooks, Send want lists lo. Fax
(716) 883-5595 or phone 1-800-4WM-
HEIN,

* LAWBOOKS: Save 50 percent on your
lawbooks. Call Mational Law Resource,
America’s largest lawbooks dealer. Huge
inventories. Lowesl prices. Excellent
quality. Satisfaction guaranteed. Call us
to sell your unneaded books. Need
shelving? We sell new, brand name,
steel and wood shelving at discount
prices. Free quotes. 1-800-279-7799.
Mational Law Resource.

* LAWBOOKS: Entire law library of
Huntsville altormey; over 1,600 volumes.
Can be sold as a whole set or individu-
ally. All books in very good to excellent
condition and are priced to sell. Some
need to be updated. For more informa-
tion or an inventory list, phone 1-800-
233-0794, ext. 6181, and ask for Mark.

POSITIONS OFFERED

« ATTORMNEY JOBS: Indispensable
monthly job-hunting bulletin listing 500-
BOD current jobs (government, private
sector, public interest), RFPs, and legal
search opporiunities for attorneys at all
levels of experience in Washington, DC,
nationwide and abroad. Order the
Maticnal and Federal Legal Employment
Report from: Federal Reports, 1010
Varmont Avenue, MW, Suite 408-AB,
Washinglon, DC 20005. $38-3 months:
$69-6 months. Phone 1-800-296-9611.
Visa/MC.

POSITION WANTED

* EMPLOYMENT DISCRIMINATION
ATTORNEY: Graduate, 1987, of top law
school with practice concentrated in
employment discrimination, labor law,
workers' compensation and alternative
dispute resolulion is interested in explor-
ing either associate or “of counsel”
position with Birmingham-area firm, plain-
tiff or defense. Currently, in-house ftrial
counsel for large, multinational corpora-
tion., Admitted in Alabama and other
states. Please reply to “Labor Lawyer”,
P.O. Box 361198, Birmingham, Alaba-
ma 35236.

r—————————_—__—_-____—__—-_-”“‘-_________-_-__-_1

ADDRESS CHANGES

Complete the form below ONLY if there are changes Lo your listing in the current Alabama Bar Divecfory. Due to changes in the statute gov-
erning election of bar commissioners, we now are required to use members' office addresses, unless none is available or a member is prohibited
from receiving state bar mail at the office, Additionally, the Alabarma Bar Diveciory is compiled from our mailing list and it is important to use
business addresses for thal reason, NOTE: If we do not know of an address change, we cannol make the necessary changes on our records, 5o
please notify us when your address changes. Mail form to: Christie T. Freeman, P.0. Box 671, Montgomery, AL 36101.

Member Identification {Social Security) Number

Choose one: [ Mr. IMrs, DCHon, COIMiss LCIMs, 1 Other

Full Name

Business Phone Number Race Sex Birthdate
Year of Admission

Firm

Office Mailing Address

City State ZIP Code County

Office Street Address (if different from mailing address)

I O O —— — ——— S W W T S — — —
T ——————— S — W — ———— — i — —

L__—_-—_—_-_-—_-_-_-_-__1—._--—_———-——————————-———J
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(Quick! What's The Value
Of Your Client's Company!

THE IRS (OR A DEPARTING PARTNER OR 500N-TO-BE-EX-5POUSE OR THE EXECUTOR OF THE ESTATE)
WANTS AN ANSWER RIGHT AWAY AND WILL NOT LOOK KINDLY ON A
RESPONSE CONTAINING THE WORDS "APPROXIMATELY" AND "ROUGHLY",

“YOU HAVE TWO CHOICES.

BEsT :
CaLL WiLLiams, Tavior & ACTON, THE FIRST ACCOUNTING AND CONSULTING FIRM IN BIRMINGHAM TO
HAVE FOUR CERTIFIED VALUATION ANALYSTS ON PERMANENT STAFF, AND RANKING IN THE
TOP EIGHT PERCENT OF ACCOUNTING ORGANIZATIONS NATIONWIDE IN QUALITY OF CLIENT REPORTS.®

2Nn-BEST :
Panic.

(GO WITH THE BEST.
CALL 930-9111 TODAY ABOUT A FREE BUSINESS VALUATION CONSULTATION.

Janies L. Wikstams, CPA, CYA Ronm E. Taon, CPA, CVA Wit K Necmost 11, CPA, CVA Tomiey W, You, CPA, CVA

AYAYAYL

WILLIAMS - TAYLOR-ACTON

ACCOUNTANTS & CONSULTANTS

2140 ELEVENTH AVENUE SOUTH, SUITE 400 « THE PARK BUILDING » BIRMINGHAM. ALABAMA 5205
(205) 9309111 » FACRIMILE (205) 9309177

* Siuchy performed by the Peer Reotew Board af the American lnstitvse of Ceritfeeed Pubiic Aecountanis,




The most complete
CD-ROM Library
in Alabama. e e

P Alabama state statutes and state Constitution
P Court rules
P Alabama orders
P Session laws as appropriate
P Sttutory credits and historical noles
ALABAMA REPORTER ON CD-ROM INCLUDES
P Reported decisions from 1945 1o due
P Slip Opinions
P Alabama Attorney General Opinions from 1977 1o date
P Weekly advance sheets and quarterly disc updates
NOW AVAILABLE ON CD-ROM!

West's® Eleventh Circult Reporter™ and West's® Federul
District Court Reporter” — Eleventh Circuit,
West CD-ROM Libraries™ gives yvou West's exclusive editorial
enhancements—including West Topics and Key Numbers—
for faster research and focused results. And, of course, 4
subscription to West CD-ROM Libraries includes a direct
connection 0 WESTLAW™

FIND OUT MORE ABOUT

WEST CD-ROM LIBRARIES

FOR ALABAMA
1-800-255-2549, EXT. 201

WEST |

CD-ROM

&
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