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FOCUSED
0f ALRBAMAR

One malpractice insurer is dedicated to
continually serving only Alabama Attorneys
and remaining in the Alabama marketplace!

AIM: For the Difference!

Attorneys Insurance Mutual
of Alabama, Inc.*
ernass Center 4

Birmingham, Alabama 35242-4889 FaX (205) 980-9008



West Group Specialty Products

The Best Topical Treatments of The Critical Areas of Law YOU Practice.

TOPICAL CD-ROM LIBRARIES FOR:

* Antitrust » Envinorsmenial
— Antiirust Law Deselopment 3d — ELR, Envirommental Las Regorter ™
* Bankniptcy ~ RODSCAN™
~ Mortor/Bankrupicy Service Plus™ # Estate
— Wests Bankrupicy Library — Extate and Elder Law Advisor ™
* Commencial » Foderal
= Governnrent Contract Adisor™ — Amiericany with Disabiliives
= LCEIEARCH™ » Health
— Wity Governmend Contracts Library — NHLA, Hoaith Law™ » Securities
Corporate « Immigration ~ West’s Federal Securities Library
— Fletcher Corporate LawLink™ = ImtmFormn Pl ™ » Tox
~ Nichols Electronsic Legal Forms™ « Insurance ~ West Federal Taxxation Library
* Elder-Social Security = Couich on Prenuramce ™ * Tort-Personal Injury
~ Sockal Security Plus™ » Intellectual Property = Am Jur Trials
- Wiy Sockl Secrersly Reporfing Service — McCzrthy o Trademark Law™ — dftormey s Medical Adveriage ™
= Employment » Milltary ~ Catses of Action: Personal Injury Libvary
gyt Ptk ~ Military Justice Library — Produces Liabélty Poserlink™
= Discrimivabion PoserLiomk ™ — Cimar? Martial Reports Libeary

West Group specialty products provide you with comprehensive and incisive topical
treatments for virtually every area of your practice. Combined with our line of general legal
research products (cases, statutes, codes) you can build an entirely integrated research
library of state, national and federal legal information.

Receive a FREE 4 or 7 bay CD-ROM tower with your purchase of a practice specific,
basic or comprehensive research library. Your local West Group specialty products
representative has all the details.

Specialty Topic Sales Government Sales Corporate Sales

David Bokanyi Carol Sullivan Greg Fidler
Chuck Gore (770) 888-6653 (800) 208-9843
(800) 762-5272 GROUP

Banmd) Phatre # {1k heandman Caligghan
Lorwyars Cayoraiion Pblishing = WTATLAS® « Wt Fublahing




What will $100° buy

you in Alabama?
LEXISNEXIS

N CwW l O \V cr r} 'l L“Cb 5 to the Alabama law
more specialty offerings! [ EEGEG_—G_——_
» Caselaw from 1943

* Statutes

o Court Rules

Unlimited online access

* Law Reviews
* Alabama
Martindale-Hubbell®
Listings
* And more!
Plus only LEXIS-NEXIS
lets you choose from over 20
flat-rate specialty libraries, so
vou can build the customized
library you need. No more
off-the-shelf solutions.
Act now and vou'll receive
30 days of unlimited access to
all of the LEXIS-NEXIS

services at NO additional cost!

Call 1-800-356-6548
today!

All the right solutions
at prices you can afford.

A member service of:
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Alabama Bar Institute
for Continuing
Legal Education

ALABAMA LAWYERS
SERVING ALABAMA LAWYERS

“An everchanging law is one of the
elements which makes practicing an
exciting challenge.  But, like every
challenge, there is a danger. ABICLE
programs permits lawyers to keep up with
the latest developments through the
sharing of ideas and knowledge in seminars
and courses taught by fellow attorneys,
And, just as importantly, the programs
decrease the fear of being caught
unprepared.  Our need to continue
learning never ends. ABICLE satisfies
that need.”

W. Michael Atchison
STARNES & ATCHISON
Birmingham, Alabama




By Dag Rowe

Unity,
Professionalism,
Service

The following remarks were delivered
by the 1997-98 Alabama State Bar
President, Dag Rowe, on July 19 during
the annual meeting’s Grande
Convocation. Vic Lott of Mobile was con-
firmed as the 1997-98 state bar presi-
dent-elect.

PRESIDENT’S PAGE

n accepling this gavel from Warren

Lightfoot, 1 must first acknowledge with
humility my gratitude for the honor you
have bestowed on me and my pride in
having this opportunity to serve this hon-
orable profession and our state bar,

In accepling this responsibility, | am
mindful that | stand on the shoulders of
my 120 predecessors in this office who
worked mightily and accomplished much
for this profession and for our bar. | also
realize that despite those efforts, there
remain alarming trends in our profession
and much to be done. The challenges we
face are not new. Indeed, it is their chronic
and seemingly intractable nature that is
particularly alarming,

As we together start this year in the
life of our bar, | would like to share with
you some of my reflections and plans,

First, | believe it is critical that the
trend toward factionization of this bar be
reversed. The theme of this annual meet-
ing has been “Coming Home to
Montgomery.” In the broader sense of our
need to unify the bar, an appropriate
theme and goal for the coming year might
be “Coming Home to the Alabama State
Bar." | invite you to join in our efforts and
activities to insure that this bar serves all
its members: plaintiff's lawvers and
defense lawyers, male lawyers and female
lavwyers, white lawvers and black Jawyers,
city lawyers and “country” lawyers, big
firm lawyers and solo liwyers. There is a
place af the table for us all,

I realize that we cannot adequately
represent or serve this diverse member-
ship if we are not aware of our mem-
bers' professional needs and concerns.
Consequently, as | travel the state this
vear and visit local bars, 1 plan to spend
as much time listening as 1 do talking.

This input from our members will be
critical to our success, so | encourage
you to communicate and participate,
Frances Hare, who was president of this
body in 1950, wrote that the bulwark of

our profession is not the small group of
its publicized leaders, but the rank and
file members “who speak up and pitch
in." That observation has never been
truer than it is today,

This problem of factionization of our
profession is related to and exacerbated by
a troubling decline in professionalism and
civility among our members. Some have
said that the loss of civility by lawvers is
simply an inescapable reflection of a gen-
eral decline of civility in our society. While
there is undeniably less civility in sports,
in schools, in the streets and in business,
that is no excuse for boorish behavior in
this profession. Our profession is one that
was founded on principles of collegiality,
courtesy and professionalism. Some would
argue that these are outdated notions
from days gone by and that zealous advo-
cacy and success in the marketplace
require hired guns whose practice is char-
acterized by intimidation, hostility, abra-
siveness, confrontation, and bullving. To
the contrary, Rambo-tactics are short-
sighted and counterproductive to the
“practitioners” who use them and enhance
the misperception of lawyers as ruthless
parasites profiting by the misfortune of
the public.

We all recognize the trend, but what
can we do about it? As an individual, |
urge you to be a role model and a mentor.
| sugigest that we continually ask our-
selves: Is my action something of which 1
can beé proud at the end of the day? What
would my spouse and children think? Can
it stand the light of day?

As a bar, we have adopted and sent to
the supreme court for its approval Rule
9 to the MCLE Rules which will require
new admittees to take a one-time,
mandatory six-hour course in profes-
sionalism within one year of admit-
tance. Also, we are studying a mentor
program through the joint efforts of the
state bar and the Young Lawvers’
Section, In the meantime, we will ask
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every local bar to sponsor at least one program each year on
professionalism and civility.

This breakdown of civility is just one aspect of the broader
deterioration of professionalism. A recent ABA report of a
three-year study of professionalism cites as a root cause the
widespread perception that economic demands interfere with
our devotion to the traditional ideals of integrity, compelence,
independence and devotion to public service. In this vein, as
Judge Bill Bowen once said:

“No one can deny that some lawyers are moved more by
consideration of hread and butter than right and wrong and
that they seem to be more eager to have their names in the
newspaper than on St Peter’s roll. They constitute a small
percentage of all the members of the bar, but like black
sheep in any flock, they are very conspicuous, While it is not
true of lawyers, as of apples, that a single one in a barrel can
spoil all the rest, one can nevertheless give a bad odor to the
collective reputation.”

At the recent Eleventh Circuit Judicial Conference, Georgia
Chief Justice Robert Benham observed that we as professionals
and individuals are too involved in billable hours and too little
involved in building bridges—bridges in our families, in our pro-
fession and in our communities. We need to set the moral tone for
our communities, aspiring nof so much to be president of the
country club, but rather to be president of the heart fund. As

Matthew Kleiner said at NYL's recent law school graduation:

“Time is not just something you bill, but something
you make; [we need to] make it for ourselves and make
it for others.”

Each of us is—or should be—troubled by the public percep-
tion of our profession. We see it in the media, we hear it on
the street and we even endure it from our friends. Three years
ago, Spud Seale surveyed the bar commissioners, the presi-
dents of the local bars, our commiltee and task force chairs,
and the past-presidents of this bar. Overwhelmingly, they indi-
cated that the most important issue facing the bar is the
image of our profession. | don't believe that concern is any
less today. The proper response to that concern is not hand-
ringing, passive resignation, or apology. Former ABA
President George Bushnell said it succinetly:

“The best way, the only way, to improve our image is
so startlingly obvious that we often overlook it. You
must serve the public. . .The priority of this profession
always and primarily has been one of service—service to
others without thinking of ourselves. . And that is not
the responsibility of just [this] bar, it is the obligation of
every lawyer.”

Those will be the themes for the coming year—Unity,
Professionalism and Service. | ask you now to join me (and
Join your bar) in that effort.

Cumberland School of Law of Samford University
Continuing [Legal Education
September - December 1997 Seminar Schedule

September 12

Developments and Trends in Health Care Law 1997 - Birmingham

19 Insurance Law Update and Trends - Birmingham
26 Lawyering Skills 101 - Birmingham

October 3

8th Annual Bankruptcy Law Seminar - Birmingham

10 Evidence Law featuring Thomas A. Mauet - Birmingham
17 Essentials of Elder Law Practice- Birmingham

24 Medical Malpractice Update - Birmingham

31 Civil Procedure/Appellate Practice Seminar - Birmingham

November 7

11th Annual Workers' Compensation Seminar - Birmingham

14 Litigating the Class Action Lawsuit - Birmingham
21 The Art of Effective Speaking for Lawyers featuring Steven D,

Stark - Birmingham
December 5

Recent Developments for the Civil Litigator - Mobile

5 Emerging Trends in Civil Liability - Birmingham
1 Current Issues in Employment Law - Birmingham
19 Scientific Evidence - Birmingham

30-31

CLE By The Hour - Birmingham

For specific information about any seminar write Cumberland CLE, Box 292275, 800 Lakeshore Drive, Birmingham, AL 35229-2275,
or call 870-2391 or 1-800-888-7454. Samford University is an Equal Opportunity Institution and welcomes applications for employment

and educational programs from all individuals mﬁardlnsu of race, color, sex, handicap, or national or ethnic origin.
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Keith B. Norman

www.alabar.org—A Hit!

The Alabama State Bar homepage
continues to undergo changes, with
improvements being made daily to make
the website more user friendly and pro-
vide more information. Our goal is to
maintain a convenient site for you to
access useful information, We are receiv-
ing numerous favorable comments about
the homepage, from many of you and
also from members of the public, both
inside and outside Alabama.

In one seven-day period in July, our
webh server recorded a total of 9,880
successful hits or an average of 1,411
hits per day. Of the identifiable hits,
nearly 4 percent were from outside the
United States. The identifiable hits from
within the 1.5, indicated that web
browsers from the state of Virginia
accessed our homepage the most, fol-
lowed by browsers from the states of
Alabama and Georgia, respectively.

We will continue to improve the bar's
homepage, As we do, we hope that you
will help us grow with this new infor-
mation tool by diving us vour suggdes-
tions and comments.

it's Never Too Early To Think
About Retirement

The American Bar Association
Members Retirement Program is worth
considering if you are looking for a
retirement plan. Established more than
30 years ago, the program’s goal has
consistently been to help law firms, both
large and small, establish and maintain
retirement plans. The program offers
multiple IRS pre-approved plans (pen-
sion, target benefit, money purchase,
profit-sharing, 401(k)), investment
options, and fiduciary and participant

EXECUTIVE DIRECTOR’S REPORT

By Keith B. Norman

services, as well as consulting and
administrative services that make it very
easy and cost-effective for the firm to
offer a comprehensive retirement plan.
The program is available to any firm that
employs at least one partner or share-
holder who is a member or associate of
the ABA or of a state or local bar associa-
tion that is represented in the ABA's
House of Delegates,

Presently, the ABA Program has 52
plans from Alabama, involving 623 par-
ticipants with more than $32,000,000
invested. Contact the program adminis-
trator, State Street Bank and Trust
Company, at 1-800-826-8901 for more
information.

Legal Services Corporation
5till Facing Uncertainty

In July, the House Appropriations
Subcommittee on Commerce, Justice,
and State, and the Judiciary and Related
Agencies included only $141 million for
Legal Services Corporation in its ver-
sion of the appropriations bill for fiscal
year 1998. By comparison, LSC received
$283 million in 1997. The Senate
Appropriations Committee accepted
without debate the recommendation
that LSC receive $300 million for fiscal
vear 1998,

The House subcommittee report
comes despite the fact that LSC has
labored under the restrictions imposed
over the last several years limiting the
types of civil cases which LSC offices
across the nation can handle.

During the last session of Congress, a
bi-partisan effort saved LSC from being
dismantled. The fight still continues.
Unfortunately, some in Congress believe
that if LSC funding is abolished, the

T o o



private bar can and should handle the hundreds of thousands
of civil cases for our poorest citizens. While we are doing more
in light of the latest round of budget cuts for LSC, the private
bar alone cannot handle this enormous burden.

I hope that you will let your congressional representative
know the importance of continued federal funding for legal
services for our poorest citizens. As a lawyer, | hope you will
speak up for those who can't.

A Good Service To Know About

Not long ago, my association colleague, Robert B. Finley,
executive director of the Alabama State Troopers Association,
called me to tell me about a service that is offered by their
association. He told me that as a result of having received
many telephone inquiries as to the availability of retired
troopers for special projects, he has collected a number of
biographies of retired troopers interested in special details as
well as full-time employment. This service is available and
may be of particular interest to lawyers or law firms for such
things as accident reconstruction, for example.

This service is open for requests from anywhere in Alabama
with trooper retirees located throughout the state. If vou are
interested, you may call the Alabama State Troopers
Association at (334) 265-2782. They will send copies of the
biographies for the troopers located in vour area for vou to
review and to contact. If you have any questions, you may also
call Robert Finley, B

Why 6,000
Lawyers use

Cha 7..1 3

* Best TypeSet IDDI: in Bankruptcy Forms
* Fastest, fniendliest software
* The only software with built-in Intelligent Help.
* Automatic Plan Drafting. 54 custom
plans to satsfy all districts.
* Filing check-lists, client questionnaire

* Matnx-on-disk versions for all cournts
that ke them.

DEMO DISK = REFERENCES
MONEY BACK GUARANTEE

CALL 800 BEST-7-13
@i CHAP7**13
Specialty Software

1111 5. Woodward * Royal Ook, Mich. 48067

This fast paced, full-day program examines evidence from the
most important point of view — the judge’s. By applying the
3R’s to evidence — Is it relevant? Is it reliable? Is it real?
Mauet shows you how the judge will decide if your evidence
will be admitted at trial. Mauet will also guide you through
proven techniques for:
. making persuasive objections

establishing proper foundations

recognizing and dealing with hearsay

using the 8 steps of expert testimony, and

the 7 impeachment methods

Using Mauet’s strategies will help you win the evidentiary
wars before and at trial.

Space is limited and this program will fill up FAST! Call
Cumberland School of Law CLE at 1-800-888-7454 TODAY

and register!

Once called “the David Letterman
of CLE," NPR commentator and nationally acclaimed speaker,
Steve Stark, will focus on the basics of public speaking for all
lawyers,

By attending this program you will learn:

. why lawyers are often poor speakers

. how to improve your voice, appearance, and delivery
. how to use humor in a beneficial way

Here's what attendees said about Steve’s presentation in 1996;
. “Stark’s style and sense of humor kept my attention!”
. “He kept the audience involved, used good examples

to make points, and is enthusiastic about his topic.”
. “One of the best seminars | have attended!”

Register EARLY to reserve your place! Call Cumberland
School of Law CLE at 1-800-888-7454 to register.

Samdord University is an Bqual Opportunity [nstitution and welcomes applications for emnployment and educational programs from all individuals

regardless of race, color, sex, handicap, or national, or ethnic origin.
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About Members

Wilson Myers announces the apen-
ing of his office at 317 20 Street,
North, Suite 210, Birmingham, 35203.
Phone (205) 322-86584.

Arthur T. Powell, I11, formerly with

Knizley & Powell, announces the open-

ing of his office at 920 Dauphin Street,
Mobile, 36604, The mailing address is
P.O. Box 40456, 36640-0456. Phone
(334) 433-8310.

Richard W. Vickers announces the
relocation of his office to 230 Bearden
Road, Pelham, 35124. Phone (205)
664-6991,

Beth H. Gerwin, formerly with
Charles Tyler Clark, announces the
opening of her office at the Brown
Marx Tower, Suite 403, 2000 First
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ABOUT MEMBERS, AMONG FIRMS

Avenue, North, Birmingham, 35203.
Phone (205) 715-4445,

Clyde D. Baker announces a
change of address to 1516 Wyeth
Drive, Guntersville, 35976. Phone
(205) 582-8681.

James F. Burford, 111 announces the
relocation of his office to 1318 Alford
Avenue, Suite 101, Birmingham,
35226. Phone (205) 822-3433,

Amy E. Gallimore announces a
change of address to 1905 14" Avenue,
South, Birmingham, 35205, Phone
(205} 930-9800,

Charles G. Crawford, IV, formerly
with the Area Agency on Aging,
announces the opening of his office at
the Gateway Office Center, 407 Fourth
Avenue, SE, Decatur, 35601, Phone
(205) 355-8870.

Cynthia Cargile McMeans announces
the relocation of her office to 809-B2
Daphne Avenue, P.O, Box 640, Daphne
36526, Phone (334) 625-0880,

Diane M. Porter announces the relo-
cation of her office to 1108 EastPark
Drive, Suite 100, Birmingham, 35235.
Phone (205) 836-4821.

Michael G. Graffeo announces the relo-
cation of his office to 3800 Colonnade
Parkway, Suite 630, Birmingham, 35243,
Phone (205) 968-9100.

Richard D, Greer announces a
change of address to 600 Luckie Drive,
Suite 412, Birmingham, 35223. Phone
{205) 991-8440.

Arnold Charles Freeman has retired
from active duty as district attorney of
the Sixth Judicial Circuit, Tuscaloosa, and
will be serving as supernumerary district
attorney as needed. His new address is
338 Riverdale Drive, Tuscaloasa, 35406,
Phone (205) 349-1252,

Sydney Albert Smith, formerly gen-
eral counsel to the Alabama Board of
Pardons and Paroles, announces his
retirement as chief assistant district
attorney for the twelith Judicial Circuit
and prosecutor for the twelfth Circuit
Drug Task Force. His new address is

P.O. Drawer 389, Elba, 36323. Phone
(334) B97-3658,

Among Firms

Jonathan Cross, formerly with
Prince, Poole & Cross, has accepted a
position with the Tuscaloosa County
District Attorney's Office. Offices are
located at 714 Greensboro Avenue, 410
County Courthouse, Tuscaloosa, 35401-
1894, Phone (205) 349-1252.

E. I. DuPont de Nemours Company
announces that Evelyn H. Brantley has
hecome associate general counsel for
Delaware litigation, with offices located
at 1007 Market Street, D-7142,
Wilmington, Delaware 19598,

Watson, Fees & Jimmerson
announces that C. Gregory Burgess
has become an associate. Offices are
located 200 Clinton Avenue, West,
Suite 800, Huntsville, 35804, The mail-
ing address is P.O. Box 46. Phone (205)
536-7423.

Adedapo T. Aghoola and Darryl
Bender announce the formation of
Bender & Agboola. Offices are located
at 711 18" Street, North, Birmingham,
35203-2207. Phone (205) 322-2500,

Gregory 5. Cusimano, Larry H.
Keener, Michael L. Roberts, David A.
Kimberley, and Philip E. Miles
announce the formation of Cusimanao,
Keener, Roberts & Kimberley, Offices
are located at 153 5. 9* Street,
Gadsden, 35901. Phone (205) 543-0400,

Rushton, Stakely, Johnston &
Garrett announces that Amy Vibbart
Bowman has become a member of the
firm. Offices are located at 184
Commerce Street, Montgomery, 36104,
Phone (334) 206-3100.

Harris & Brown announces that Nancy
Howell, former staff attorney for Judge
Roger Monroe of the Alabama Court of
Civil Appeals, has joined the firm as an
associate. Offices are located at 2000-A
SouthBridge Parkoway, Suite 520, Birm-
ingham, 35209, Phone (205) §79-1200,

Farris, Warfield & Kanaday
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announces that Katherine M. Thomson
has joined the firm. Offices are located
at SunTrust Center, 424 Church Street,
Suite 1900, Nashville, Tennessee
37219-2387. Phone (615) 244-5200.

White, Dunn & Booker announces a
change of address to 290 N. 21" Street,
Massey Building, Suite 600,
Birmingham, 35203

Motion Industries of Birmingham
announces that Johann R. Manning
has been appointed to the newly creat-
ed position of vice-president, human
resources, and corporate counsel.

Jeffrey L. Luther and Rudene C.
Oldenburg announce the formation of
Luther & Oldenburg and that Danny J.
Collier, Jr., Michael A. Montgomery
and Betsy M. Turner have become
associates. Offices are located at
Riverview Plaza, Suite 609, 63 5. Roval
Street, Mobile, 36602, The mailing
address is P.O. Box 1003, 36633. Phone
(334) 433-8088.

McDavid, Noblin & West announces
that Donald E. Eicher, 111 has become
an associate, Offices are located at The
Trustmark Building, Suite 840, 248 E.
Capitol Street, Jackson, Mississippi.
39201. Phone (601) 948-3305.

Capouano, Smith, Warren & Klinner
announces the relocation of offices to
322 Alabama Street, Montgomery,
36104, Phone (334) 834-3891,

D. Robert Stankoski, Jr. and J. Clark
Stankoski announce the opening of
Stankoski & Stankoski. Offices are locat-
ed at 314 Magnolia Avenue, Suite C,
Fairhope, 36532. The mailing address is
PO, Box 521, Fairhope, 36533,

Larry B. Moore and Albert J.
Trousdale, 11, formerly with Ashe, Tanner,
Moore & Wright, announce the formation
of Moore & Trousdale. Offices are located
at 201 8. Court Street, Suite 510,
SunTrust Bank Building, Florence, 35630,
Phone (205) T18-0120.

Robison & Belser announces the
relocation of offices to 200 Coosa
Street, Montgomery, 36104, Phone
(334) 834-T000.

Adler Rothschild and David B.
Zimmerman announce the formation
of Zimmerman & Rothschild. Offices
are located at 100 Commerce Street,
Suite 900, Montgomery, 36104, Phone
(334) 262-2400.

David R. Donaldson, David J. Guin
and Pamela D. Beard announce the

formation of Donaldson & Guin.
(ffices are located at The Carriage
House, 1314 Cobb Lane, Birmingham,
35205, Phone (205) 933-5758.

Bainbridge, Mims, Rogers & Smith
announces that Thomas Werth
Thagard, III has become a partner.
(ffices are located at 600 Luckie Drive,
The Luckie Building, Suite 415,
Birmingham, 35223. The mailing
address is P.O. Box 530886, 35253.
Phone (205) 879-1100,

Ezell Sharbrough, L.L.C. announces
that M. Stephen Dampier and Kristin
J. Westphal have become associates.
Offices are located at 407 Conti Street,
P.0. Box 996, Mobile, 36601-0996,
Phone (334) 432-1413.

Llowd, Schreiber & Gray announces
that Perry G. Shuttlesworth, Jr., Howard
Y. Downey, Tessa M. Thrasher and James
A. Patton, Jr. have become associates.
Offices are located at Two Perimeter Park,
South, Suite 100, Birmingham, 35243.
Phone (205) 967-8822,

Law Offices of Richard S. Jaffe
announces that the firm name has
changed to Jaffe, Strickland, Beasley

& Drennan, and that Stephen A.
Strickland, Cecilee R. Beasley and J.
Derek Drennan continue as associates,
Offices are located at 1905 14" Avenue,
South, Birmingham, 35205, Phone
(205) 930-9800,

John T. Alley, Jr. and John W.
Waters, Jr. of the firm of Alley &
Waters announce the close of the office
at 214 N. Prainie Street, P.O. Box 5006,
Union Springs, 36089, All correspon-
dence should be mailed to 2941 Zelda
Road, Suite A, Montgomery, 36106,
Phone (334) 279-8866.

Gaines, Wolter & Kinney announces
that Tracy N. Hendrix has joined the firm.
Oifices are located at 22 Inverness Center
Parkway, Suite 300, Birmingham, 35242,
Phone (205) 980-5888,

Community Bank announces that
Thomas J. Buchanan has been named
vice-president and assistant general
counsel and Benjamin R. Wall, ITI has
been named a staff attorney. Offices are
located at Main Street at Joy Road, P.O.
Box 1100, Blountsville, 35031. Phone
(205) 429-1002,

Pruett, Brown, Turner & Horsley
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Ideal for Laser Printers
Includes: 1,000 Letterheads and Envelopes
500 Business Cards, 500 Plain Second Sheets
Also includes dies and a proof.

24 Ib., 25% Cotton, Laser Finish, White or Bamboo,
Recycled Bond $275
24 Ib., 50% Cotton Law Bond, White, Bamboo
and Laser White $285
Crane’s and Gilbert paper at additional cost
Engraving plants in Albany, NY and Orlando, FL

Call for samples and legal supply catalog,
(800) 221-2972, ext. 503,
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About Members, Among Firms
{Contimeed from page 271)

announces that Scott D). Waldrup has
joined the firm. Offices are located at
2340 Woodcrest Place, Suite 150,
Birmingham, 35209 and 301 S. Fourth
Street, Gadsden, 35901, Phone {205)
H46-9666.

Rosen, Cook, Sledge, Davis, Carroll
& Jones announces that W, Bradford
Roane, Jr, has become an associate,
Offices are located at 2117 River Road,
PO, Box 2727, Tuscaloosa, 35403-2727.
Phone (205) 344-5000,

Simmons, Brunson & Sasser
announces that Rebecca A. Walker, for-
merly an associate of the firm, has
become a partner and the firm name
has changed to Simmons, Brunson,
Sasser & Walker, that Clarence
Simmons, Jr. is now of counsel, and
that J. Eric Anderson, Melanie L.
Looney and Vann A. Spray have
become associates. Offices are located
at 1411 Rainbow Drive, Gadsden,
35901, Phone (205) 546-9205.

Proctor & Vaughn announces that J.
Bradley Proctor has become an associ-
ate. Offices are located at 201 N.
Norton Avenue, Sylacauga, 35150, The
mailing address is P.O. Box 2129.
Phone (205) 249-8527.

Andre’ M. Toffel announces the forma-
tion of Andre’ M. Toffel, P.C. Steven D.
Altmann and David S. Mover are associ-
ates, Offices are located at 925 Financial
Center, 505 M. 20™ Street, Birmingham.
35203, Phone (205) 252-7115.

Lucas, Alvis & Wash announces that
J. Steve Clem, Leigh Ann King and
Stewart Springer have become share-
holders. Offices are located at 250 Park
Place Tower, Birmingham, 35203.
Phone (205) 251-8448,

Balch & Bingham announces that
Felton W. Smith, Glenn G. Waddell and
Lois 5. Woodward have become partners,
and that Martin E. Burke, Charles A.
Burkhart, Kendall C. Dunson, Robert P.
Fowler, Miriam G. Harris, Jamison H.
Hinkle, M. Leah Hudson, Douglas B.
Kauffman, William D. Lineberry, John W.
MeCullough, John Pickering, William W.

Stewart, Gary E. Sullivan, Spencer M.
Taylor, Angela F. Thomhill, and Josephine
R. Wright have joined the firm as associ-
ates. Offices are located in Birmingham,
Huntsville and Montgomery, Alabama and
Washington, D.C.

Charles L. Anderson and Bernard B.
Carr, former shareholders in Parnell,
Crum & Anderson, announce the for-
mation of Anderson & Carr, and that
Belty Bobbitt Byrne, Jennifer M.
Chambliss and Kyle D, Massengale are
associates, Offices are located at the
Sterling Centre, Suite 304, 4121
Carmichael Road, Montgomery, 36106.

W, McCollum Halcomb and Jeffrey H.
Wertheim announce the formation of
Halcomb & Wertheim. Offices are located
at 2231 First Avenue, North, Birmingham,
35203. Phone (205) 251-0007,

Rives & Peterson announces that
Daniel D. Sparks, formerly a share-
holder in Toffel & Sparks, has become
an associate, Offices are located at 1700
Financial Center, 505 N. 20" Street,
Birmingham, 35203-2607. Phone (205)
328-8141. =

CONVENIENT QUICK
REFERENCE

Alabama Divorce, Alimony and Child
Custody Hormbook, Third Edition, is
the most comprehensive book on
Alabama divorce law available. Tt has
42 chapters and over 175 pages of
forms which are conveniently organized
with the busy lawyer in mind.

ALABAMA DIVORCE, ALIMONY AND
CHILD CUSTODY HORNBOOK

THIRD EDITION

by
Penny A. Davis

and
Robert L. McCurley, Jr.

1997 Pocket Part

NEW LAW

The 1997 Pocket part contains
important new statutory and case law
including changes in retirement,
cooling-off periods, and mediations.
Also included are several new federal
laws relating to child custody and child
support.

LAWYERS EDUCATIONAL PRESS

Post Office Box 861287
Tuscaloosa, AL 35486-0013

Also Available: LAW OFFICE PRACTICE DESKBOOK, Seventh
Edition at $73.00 ($65.00 plus $8.00, tax, postage and (handling).

Please ssnd me ___ copies of ALABAMA DIVORCE, ALIMONY AND CHILD CUSTODY HORNBOOK, Third Edition
with Pocket Part, at $79.40 each ($70.00 plus $9.40 tax, postage and handling).
Please send me ___ copies of the 1997 Pocket Part for ALABAMA DIVORCE, ALIMONY AND CHILD CUSTODY
HORNBOOK at $23.00 each ($20.00 plus $3.00 tax, postage and handling).
*All orders must be PREPAID. Make checks payable to LAWYERS EDUCATIONAL PRESS. If not satisfied you may return

the book within 10 days for a full refund.
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ttomeys’
Oéﬂ Advantage is
extending a special

invitation 1o lawyers in
Alabama. Simply contact
Professional Liability
Insurance, Inc. to receive your
no-obligation quotation. Plus,
you'll receive a complimentary
copy of The Quarter Hour, our
policyholder risk management
newsletter.

Attorneys’ Advantage lawyers
professional liability program offers a broad
policy with liability limits available per claim and
aggregate up to §5 million, plus these
special benefits:

B Comprehensive Risk

Eam up to a 10% premium credit
through a combination of continuing
education, self study program, and risk
management seminars.

B Alternative Dispute
Resolution Savings...

Reduce your deductible by 50% on all
claims you agree to settle through
binding arbitration.

B Deductible...

Available with an aggregate deductible
option, plus per claim deductibles up 1o
$25,000. All deductibles apply only to any
loss amounts you may incur, not

delense costs.

Administered by

P] [ | Professional Liabilisy

Insurance, Inc.

©1996 Attorneys’ Advantage insurance Agoncy, Inc.

M Financial Stability...

Attomeys’ Advantage is underwritten by TIG
Insurance Company, A.M. Best rated
A (Excellent), XI.

o
Professional Liability | & o
Insurance, Inc. has been | I’:EQ_ -
serving the professional _" T
liability needs of the [ == S
legal community for
over a quarter of a
century. We can help
you develop the
professional liability
insurance coverage
which best meets
your neads. If you
practice law in Alabama,
contact Professional Liability Insurance,
Inc. to obtain your no-obligation quotation and
risk management newsletter, The Quarter Hour.

o

Professional Liability Insurance, Inc.
P.O. Box 2287
300 Delaware Avenue, 17th Floor
Wilmington, DE 19899
1-800-441-9385 = Fax 1-800-716-3411

Underwritien by

IBEE) INSURANCE.




BAR BRIEFS

» Richard W. Moore,
senior litigation counsel
for the United States
Attorney’s Oifice in
Maobile, has been award-
ed an Atlantic
Fellowship in Public
Policy. The Fellowship
program was established
by the British govern-
ment in 1994 to com-
memorate D-Day and
the United States’ con-
= tribution to the libera-
! tion of Europe. The pro-
o gram provides outstand-
ing American profes-
sionals with practical
8 experience in public pol-
icy in the United

Kingdom and the European Union,

Moore will be in residence at Oxford University where he
will conduct an independent study of the potential use of spe-
cial juries in complex, white-collar, fraud cases both in
England and the United States,

His candidacy for the fellowship was sponsored by 1. Don
Foster, U.S. Attorney for the Southern District of Alabama.
Moore will be on leave from the Justice Department from
August 1997 to May 1998,

* The new officers for the Tuscaloosa County Bar
Agsociation are:

President: Steve Wigdins

Vice-President: Scott Donaldson

Secretary/Treasurer: Chuck Malone

* The Greater Birmingham Defense Lawyers Association has
elected officers for 1997-98. They are:

President; Kenneth J. Gomany

President-elect: Richard S. Jaffe

Executive Vice-president; J. Massey Relfe, Jr.

Secretary: Wendy Williams

Treasurer: Richard lzzi

Immediate Past President: John A. Lentine

= Nominations now are open for the 1998 “Spirit of Excellence

Awards,” conferred annually by the American Bar Association
Commission on Opportunities for Minorities in the Profession.

The first awards, presented in 1996, were launched under the
theme “Ad Astra Per Aspera,” or “To the Stars Through Difficulty,”
and each recipient has been chosen to recognize his or her excep-
tional achievements despite barriers of racial or ethnic bias,

The deadline to nominate recipients for the 1998 awards is
September 15, 1997, The awards will be presented during the
ABA's 1998 Midyear Meeting in Nashville. Nominating forms
and additional information are available from Hale Chan,
(312) 988-5655 (voice); (312) 988-5647 (fax); or ABA
Commission on Opportunities for Minorities in the Profession,
Spirit of Excellence Award, 750 N. Lake Shore Drive, M5 -
10.2, Chicago, [llinois 60611.

* Elizabeth Holland Hutchins, a member of Walston, Wells,
Anderson & Bains, LLP, has been elected a Fellow of the
American College of Trust and Estate Counsel. The American
College of Trust and Estate Counsel is an association of
lawyers who have been recognized as outstanding practition-
ers in the fields of estate and trust planning and administra-
tion, charitable planning, related taxation, business succes-
sion, and insurance planning,

* Four members of the Alabama State Bar were honored
recently by The Fellows of the American Bar Foundation for
attaining Life Fellow status, Having demonstrated their com-
mitment to the ideals and goals of the Foundation, the follow-
ing lawyers became Life Fellows: Ben H. Harris, I of
Johnstone, Adams, Bailey, Gordon and Harris, LLC, in Mobile;
the Honorable J. Gorman Houston of the Alabama Supreme
Court; John H. Morrow of Bradley, Arant, Rose & White in
Birmingham; and James Jerry Wood, general counsel for the
Alabama Home Builders Association in Montgomery.

The Fellows is an honorary organization of attorneys, judges
and law teachers whose professional, public and private
careers have demonstrated outstanding dedication to the wel-
fare of their communities and to the highest principles of the
legal profession.

Established in 1955, the Fellows encourage and support
the research program of the American Bar Foundation, The
objective of the Foundation is the improvement of the legal
system through research concerning the law, the administra-
tion of justice, and the legal profession. Fellows are limited
to one-third of one percent of lawvers licensed to practice in
each jurisdiction. ]
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Time is money.
We'll save you both.

Here's a business proposition from Avis just
because you're a member of Alabama State Bar. We'll
give you special discounts at participating Avis locations
For example, take 20% off our Avis Select Daily rates
and 5% off promotional rates. What's more, Avis has
some ol the most competitive rates in the industry. And
with the Avis Wizard® System, you'll receive our best
available rate when you mention your Avis Worldwide
Discount (AWD) number: A530100.

But Avis saves you more than money. Avis saves
you time, too. Flight Check offers up-to-the-minute
Might information in our car rental lot at major airpont
locations, complete with a computer print-oul. Enroll
in Avis Express® and you bypass the rental counter at
many major airports, Simply head directly to the Avis
Express area where a completed rental agreement will
be ready for you. During peak periods at these locations,
Avis Roving Rapid Return® lets you avoid lines when
you return your car. An Avis representative will meet you
right at the car and hand you a printed receipt in seconds.

50 make it your business to take advantage of all
the member benefits that Avis has waiting for you. Please
show your Avis Member Savings Card or Association
Membership 1D card at time of rental. For more informa-
tion or reservations, call Avis at: 1-800-831-8000. And be
sure to mention your Avis Worldwide Discount (AWD)
number: A530100.

Especially For
Alabama State Bar Members

Save 515 Off A Weekly Rental!

Reserve an Avis Infermediate through a Full Stee $H0oor car

Then present this coupon &1 a pamicipaling Avis location in

the L5, and receive $15 off a weekly rental, Subject 1o

complete Temms and Conditions. For mservations, call

yourr lravel consultant or Avis at 1-800-331-1212.
TERMS AN CONIH
Coupon alid

1 e o
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BUILDING ALABAMA’S COURTHOUSES

By Samuel A. Rumore, Jr.

( Anchorage )

C{Jurlhnuse author Sam Rumore
recently took time off for a vaca-
tion in Alaska, While there, he learned
about salmon, glaciers, earthquakes,
and the midnight sun. Sam also visited
several courthouses. The newest court-
house in Alaska is the Anchorage
Courthouse completed in 1996, This
structure has its own ceremaonial
totem poles.

The regular feature “Building
Alabama's Courthouses™ will continue !
Alaska in the next issue of The Alabama Sam faurmore an vacation in the 49tk siate
Lawyer m

Health

Major Medical. Provides personalized comprehensive coverage to Lawyers, employees,
and eligible family members. The Southern Professional Trust is totally underwritten
by Continental Casualty Company, a CNA Insurance Company.

Life

Family Term Life. Provides benefils for Lawyers, spouses, children and employees.
Coverage through Northwestern National Life Insurance Company.

Security

Disability Income. Features "Your Own Specialty” definition of disability with renewal guarantee and benefits available
up to 75% of your income for most insureds. Coverage through Commercial Life, a subsidiary of UNUM.

Peace Of Mind

Business Overhead Expense Insurance. A financial aid to keep your office running if you become disabled.
Coverage through Commercial Life, a subsidiary of UNUM.

33 Lenox Pointe NE

All from ISI N e
404-814-0232

If you're a Lawyer practicing in the State of Alabama, Insurance

Specialists, Inc. offers the finest insurance coverage anywhere. m E Ax:241~??53
We're here to help with all your insurance needs. * 404-814-0782

INSURANCE SPECIALISTS, INC.
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Il LecisLarive Wrap-Up

The 1996 Regular Session of the
Legislature considered a great number of
bills that affected the public at large and
consequently law practice but very few
were enacted.

Introduced  Passed
House Bills 1113 3m
Senate Bills 719 99
Joint Resolutions 386 340

Of the 400 bills that passed, 42 were
vetoed, 166 were advertised local bills,
122 were either appropriations to special
organizations, “sunset bills,” special auto-
mobile tags or affected only one city or
state agency. Consequently, only 72 bills
were of statewide concern,

The five welfare bills were discussed in
the July edition of The Alabama Lawver,
The “Family Assistance Program” bill
reviewed did not pass but will be imple-
mented by administrative rule.

The following Law Institute bills,
which passed the Legislature, are all
effective January 1, 1998: Uniform
Multiple Person Accounts (Act 97-644);
UCC Article 5 “Letters of Credit™ (Act
97-702), and Uniform Interstate Family
Support Act (Act 97- 245), Transfer on
Death Securities Registration (Act 97-
703) was effective August 1, 1997, See
March 1997 Alabama Lawyer.

Robert L.
McCurley, Jr.
Roben L. McCuriey,
Jr i the deecior of
me Alabama Law
Irshiute a the
Lnivergay of Alabame
Ha recenmd hes
ungargraduate and
law degrees from tha
University

Additional acts of interest 1o lawyers are:

Act 97-187 Provides a statutory form
for a durable power of attorney for mak-
ing health care decisions.

Act 97-360 Amends the durable power
of attomey act to specifically include
powers of antomey for health care,

Act 97-216 Adopts 1996 acts into the
Code of Alabama.

Act 97-261 Raises the compensation of
court reporters from $25,850 1o 538,263
per year.

Act 97-411 Requires Coalition Against
Domestic Violence, Inc, to establish stan-
dards for domestic violence shelters
membership to enable the shelters 1o
receive state funds,

Act 97-413 Worthless check charge is
mcreased $1 per year from $25 1o ulti-
mately $30.

Act 97-440 To permit creditors 1o
charge a minimum of $10 or 5 percent of
the payment in defaults, whichever is
grealer.

Act 97-441 Allows two or more coun-
ties to establish a regional jail with the
authority to operate.

Act 97-442 Bans late-term abortions.

Act 97-485 Prohibits physicians from
performing partial birth abortions,

Act 97-492 Limited partnerships are
permitted to use the abbreviation “L.P™ in
its name.

Act 97-494 Imposes an additional $50
penalty on any person found guilty of dri-
ving a revoked, suspended or canceled
driver’s license,

Act 97-552 Amends the 13A-11-8
criminal harassment statute to clarify
harassing communications.

Act 97-554 Extends the time a person
may renew their expired driver's license
from one year 1o three years.

Act 97-556 Amends 32-5A-191, the

DUI statute, to increase all fines by $100
and to place the money in an “Impaired
Driver's Trust Fund.”

Act 97-621 Amends 12-15-32 10 permit
the juvenile court 1o retain jurisdiction
over a child beyond their 215t birthday 10
pay fines, costs and restitution.

Act 97-625 Amends sections of the
revenue code to conform state 1ax treat-
ment of corporations, partnerships and
other limited liability business entities to
the federal income tax code and delete
individuals from the Alabama Multi-State
Tax Compact.

Act 97-651 Amends Chapter 22 of Title
17 and Chapter 25 of Title 36 concerning
election finance law to regulate and report
raising campaign funds and expenditures.

Act 97-712 Amends 13A-7-29, crimi-
nal littering, 10 create a rebuttable pre-
sumption when trash is found bearing a
person’s name,

Act 97-715 Uniform Conservation
Easement Act which provides for the cre-
ation, enforcement, modification, dura-
tiom, and termination of conservation
easements on real property for conserva-
tion, recreation and other purposes.

Act 97-723 Provides for state law pro-
hibiting employees from discriminating
on the basis of age in hiring, job reten-
tion, compensation and other conditions
of employment.

The pocket parts should be delivered the
first week in September. Anyone wishing
any other or further information concern-
ing the Institute or any of its projects may
obtain this information by contacting Bob
McCurley, director, Alabama Law
Institute, P.O. Box 861425, Tuscaloosa,
Alabama 35486-0013, FAX (205) 348-
8411, Phone (205) 348-741 1, Check out
the Institute home page at www.law,
ua.edu/ali. 2]
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Ralph L. Bland
Cullman
Admitted: 1947
Died: February 12, 1997

John Patrick Carlton
Birmingham
Admitted: 1960
Died: May 18, 1997

Richard Hughes Clem, Sr.
Trussville
Admitted: 1977
Died: April 23, 1997

Michael Donald Cook

Valley
Admitted: 1973

Died: May 11, 1997

Brownell Clifton Franklin
Birmingham
Admitted: 1994
Died: March 25, 1997

MEMORIALS

Alfred W. Goldthwaite
Montgomery
Admitted: 1948
Died: May 13, 1997

Arthur J. Hanes
Birmingham
Admitted: 1948
Died: May &, 1997

Henry Heller
Mantgomery
Admitted: 1943
Died: March 14, 1997

Ralph Gans Holberg, Jr.
Mobile
Admitted: 1932
Died: April 7, 1997

Vance Reed Hoover
Shreveport, LA
Admitted: 1972

Died: January 25, 1997

Donald H. Patterson
Florence
Admitted: 1959
Died: May 28, 1997

Thomas Kern Selman
Jasper
Admitted: 1938
Died: April 21, 1997

Lisa Michelle Shannon
Birmingham
Admitted: 1996
Died: March 13, 1997
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has entered a new arena. This fall attorneys from

when they tee-off against their Georgian colleagues at
the first annual “Vance Cup.”

This event, named in honor of late Eleventh U.S.
Circuit Judge Robert S. Vance, is scheduled for
September 25 and 26 in Birmingham. The match play
format will be patterned after that of the Ryder Cup,
which is set to take place the following weekend in
Sotogrande, Spain. All proceeds from the tournament
will benefit children’s hospitals in both Alabama
and Georgia,

Tournament organizers Charles Ham of
Fairhope and Tim Dillard of Birmingham would
like to see the Vance Cup develop into an annual
face-off between the two neighboring state bars.
They hope that it will give attorneys on opposite
sides of the state line an opportunity to become
better acquainted.

The idea for the tournament was putted
around for over a year before being formally
adopted by the Executive Committee of the
Birmingham Bar Association. Organizers are
now actively seeking volunteers, participants
and corporate sponsors. "After meeting with
Robert Vance, Jr. and discussing with him our
goals for the Vance Cup,” said Charles Ham,
“we knew we had an idea that could make a
difference to a number of children in the states
of Alabama and Georgia."

For more information on the inaugural
Vance Cup, contact Charles Ham at
(334) 928-6733, hamlaw@ibm.net, or
P.O. Box 1229, Fairhope, Alabama 36533.

We have waged war over water, battled each other for
gridiron glory, and bickered over who is ahead of whom
at the end of the line. Now, the Alabama-Georgia rivalry

Alabama will have a chance to gain glory on the greens

THE VERDICT
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Llegal Video Taping Needs.
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Will Save Your Clients Money
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GMEH_: Mayfieid was great]")

“ “Facilities were excellent . . conference well-
organized. . . thanks for & job well done.”

r:'Em‘] re experignce was most bena ﬁcial."}

C"Well worth my time.'j

“This was the best [session] |'ve been to on substantive issues.“)

el
1 T
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7"~ Information on new technology
\, much neaded and appreciated.”

[ “The nu,»:-_-'r'.ﬂ{q was better than | expected- --anlfmrahi& and informative.”

(L “All of the speakers were knowledgeahla and did a good job.™

“Fred Baum really excited you about computars. . .
learned more from him about computers than | ever did on
my own. . . he was very interesting.”
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Disability

=Mobile attorney Peter Austin Bush
was transferred to disability inactive
status pursuant to Rule 27(c), Alabama
Rules of Disciplinary Procedure, effec-
tive June 26, 1997. [Rule 27(c); Pet. No.
97-096]

Suspensions

«Geneva attorney David Jerome
Harrison was interimly suspended by
order of the Disciplinary Commission of
the Alabama State Bar effective May 30,
1997. Harrison was suspended pursuant

“Nenr [ asctiiadly ook forwand fe froparing
bankrupdeies — i i 5o ey,

FW_ Brvom, (M7

BEST CASE

NKRUPTCY

New Winpows VERSION

Point, Click & File

Tl Free Cstommer Sufyert Hitline

Prinis Hiph Oualfty Typesel Forms

Tonly, 7613, 7-11-12-13 & Network Packages
i) Ly Money-Back Guaraniee

D08 Version Also Avadlable

Car Now & Swiren To Tue Best!

1.800.492.8037

Call For Free Demo
Disk, References

& Information

O Reach Us On

The World Wide Web
i www, besicase, omm

Best Cuse Sowmiss, Inc,
6345 Chicago Avenue Saiie 1140
Framsion, |lbsals GO312

DISCIPLINARY NOTICE

to Rule 20a), Alabama Rules of
Disciplinary Procedure,

The Office of General Counsel filed a
petition pursuant to Rule 20(a) based
upon his criminal conviction in the
United States District Court for the
Middle District of Alabama and his con-
sent to said interim suspension.

The Disciplinary Commission further
ordered that Harrison be restricted
from maintaining a trust account.
[Rule 20(a); Pet. 97-10]

»On April 11, 1997, the Disciplinary
Board accepted a conditional guilty plea
from John M. Graw, [T in connection with
six pending disciplinary cases. Gray
accepted an 18-month suspension to run
concurrent with an interim suspension he
had been serving for 16 months prior to
his plea. The six cases were part of the
Ihsciplinary Commission’s consideration
in the interim suspension. Under the plea
agreement, Gray must petiion for rein-
statement. [ASE No. 94-039(A), et al.]

= Gardendale attorney Gary Wayne
Weston was interimly suspended by order
of the Disciplinary Commission of the
Alabama State Bar effective July 2, 1997,
Weston was suspended pursuant to Rule
20(a), Alabama Rules of Disciplinary
Procedure,

The Office of General Counsel filed a
petition pursuant to Rule 20(a) based
upon Weston's refusal to comply with
repeated requests for information from
the Office of General Counsel,

The Disciplinary Commission further
ordered that Weston be restricted from
maintaining a trust account. [Rule
20(a); Pet. No. 97-11]

Public Reprimands

=On July 16, 1997, Tallassee lawyer
Charles B. Pienezza received a public
reprimand without general publication
for violating Rule 8.1(b) of the Rules of

Professional Conduct by failing to
respond to a lawful demand for infor-
mation from an admissions or discipli-
nary authority. Pienezza had been
attempting to have three New York
lawyers admitted pro hac vice in the
Circuit Court of Talladega County. The
applications were deficient, and numer-
ous letters were sent to Pienezza in an
effort to clear up the problem over a
two-vear period. On September 18,
1996, the general counsel asked for a
written response explaining the contin-
ued deficiencies in these applications.
Pienezza did not respond until after he
was notified in January 1997 that the
Disciplinary Commission determined
he should be disciplined. |ASB No. 96-
3000A)]

»Gadsden attorney Virgil McDaniel
Smith received a public reprimand
without general publication on July 16,
1997, In September and October 1996
Smith was out of his office for a num-
ber of weeks due to health problems.
During the time Smith was out of his
office a paralegal in his employ pre-
pared divorce papers for a client, signed
Smith’s name to them, filed them with
the court and obtained a divorce for the
client. The Disciplinary Commission
determined that Smith's actions consti-
tuted a violation of Rule 5.3(h) of the
Rules of Professional Conduct of the
Alabama State Bar which requires a
lawyver having direct supervisory
authority over a non-lawyer to make
reasonable efforts to ensure that the
person's conduct is compatible with the
professional obligations of the lawver,
[ASB No. 96-297(A)]

«Montgomery attorney Deborah
Farrington Coe received a public rep-
rimand without general publication on
July 16, 1997. The reprimand was
administered because Coe failed to
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respond to a complaint filed against
her by a former client. Despite having
been requested in writing to respond
to this complaint on seven different
occasions by the Office of General
Counsel of the Alabama State Bar and
by the Grievance Committee of the
Montgomery County Bar, Coe failed or
refused to respond to these requests or
to otherwise provide any information
regarding the complaint which has
been filed against her. The Disciplinary

Board determined that Coe's failure to
respond to these requests constituted a
violation of Rule 8.1(b) of the Rules of
Professional Conduct of the Alabama
State Bar which provides that a lawyer
shall not knowingly fail to respond to a
lawful demand for information from an
admission or disciplinary authority.
|ASB No. 96-045(A))

Anniston lawver Huel Wayne Love
received a public reprimand without

general publication on May 16, 1997 as
part of a plea agreement. Love failed to
keep his client reasonably informed
about the status of the client’s case,
and failed to promptly comply with
reasonable requests for information.
The Disciplinary Board ordered that
Love receive a public reprimand with-
out general publication, and a one-vear
suspension to be held in abevance.

Love will be on probation for a period
{Coritmued an page Z85)

Notice

Board of the Alabama State Bar.

State Bar.

Orzell Billingsley, Jr., whose whereabouts are unknown, must answer the Alabama State Bar's formal disciplinary charges
within 28 days of September 15, 1997, or, thereafter, the charges contained therein shall be deemed admitted and appro-
priate discipline shall be imposed against him in ASB Nos. 91-126, 92-278, 93-322 and 96-367 before the Disciplinary

William Felix Mathews, whose whereabouts are unknown, must answer the Alabama State Bar's formal disciplinary charges
within 28 days of September 15, 1997, or, thereafter, the charges contained therein shall be deemed admitted and appropriate dis-
cipline shall be imposed against him in ASB No. 96-368 before the Disciplinary Board of the Alabama State Bar.

William Felix Mathews, whose whereabouts are unknown, must answer the Alabama State Bar's formal disciplinary
charges within 28 days of September 15, 1997, or, thereafter, the charges contained therein shall be deemed admitted and
appropriate discipline shall be imposed against him in ASB No. 97-115(A) before the Disciplinary Board of the Alabama

William Felix Mathews, whose whereabouts are unknown, must answer the Alabhama State Bar's formal disciplinary charges
within 28 davs of September 15, 1997, or, thereafter, the charges contained therein shall be deemed admitted and appropriate dis-
cipline shall be imposed against him in ASB No. 97-193(A) before the Disciplinary Board of the Alabama State Bar,

Notice is hereby given to William Felix Mathews who practiced law in Pelham, Alabama, and whose whereabouls are
unknown , that pursuant to an order to show cause of the Disciplinary Commission of the Alabama State Bar, dated June
25, 1997, he has 60 days from the date of this publication (September 15, 1997) to come into compliance with the
Mandatory Continuing Legal Education requirements for 1996. Noncompliance of the MCLE requirements shall result in
a suspension of his license. [CLE No. 97-10]

Notice is hereby given to Joe Wilson Morgan, Jr. of Birmingham, Alabama that he must respond to the charges in disci-
plinary file ASB No. 96-200(A) within 30 days from the date of this publication (September 15, 1997). Failure to respond
shall result in further action by the Office of General Counsel. [ASB No. 96-200(A)]

SEPFTEMBER 1997 |/ 283

Thie Alabrrg Lawyer



ONLY
2 PER

YEAR.

Hundreds of people in our community need legal assistance
but can’t afford it, You can help them by joining the
Volunteer Lawyers Program. All we ask is that you take two
cases per year. When you enroll, you have the opportunity
fo choose the areas of law in which you will accept cases.
So, please join us in this worthwhile effort. Just a few hours of
your fime can make a world of difference for our profession
and our community.,

To find out more about the Alabama State Bar Volunteer
Lawyers Program, call the Alabama State Bar at (334) 269-1515
or visit the Alabama State Bar's web site at
http://www.alabar.org.




Disciplinary Notice
(Contmued from page 283)

of two years with certain specified con-
ditions. Love was court-appointed to
probate the estate of a decedent who
had no heirs living in Alabama. He
filed a petition for administration and
notice to creditors. Over a 13-month
period, the decedent’s sister contacted
Love several times about the status of
the estate. Love assured her that all
necessary steps had been taken to pro-
bate the estate. Some 21 months after
being appointed to probate the estate,
Love had not concluded the matter.
The family then hired another lawyer
to look into the matter. That lawyer
was unsuccessful in having Love com-
plete the probate of the estate. The
Disciplinary Board directed Love to
withdraw from handling the estate.
|ASE No. 95-264(A))

sEnterprise lawver John Richard
Hollingsworth received a public repri-
mand without general publication on May
16, 1997 for having failed to explain a
malter to the extent reasonably necessary
to permit his client to make informed
decisions regarding the representation.

Hollingsworth was hired to pursue a med-
ical malpractice claim. Hollingsworth met
the client at her home, at which time she
provided him with medical records, After
more than a year had passed, the client
experienced difficulty in communicating
with Hollingsworth about the case. The
client eventually went to Hollingsworth's
office to retrieve her file for the purposes
of seeking new representation, at which
time Hollingsworth advised the client that
the statute of limitations had expired. In
responding to the complaint, Holling-
sworth contended that he never agreed to
take the case, but for almost two years
was attempting to find someone else to
handle the case for the client. [ASB No,
95-275]

*Bessemer lawver Ralph L. Armstrong
received a public reprimand without gen-
eral publication for violating Rules 8.1(b)
and 8.4(a) and (g), Alabama Rules of
Professional Conduct. This discipline was
imposed because of the respondent attor-
ney's filure to respond to repeated
requests for additional information by the
Office of General Counsel concerning a
complaint filed by a former client, |ASB
No. 96-233(A)) ]

“Court surety service no ordinary
agent can maich”

CIVIL COURT BONDS BY PHONE...
BY TOMORROW

"CURATORS ¢ INJUNCTION ¢ APPEAL ¢ ATTACHMENT ¢ DETINUE
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RECENT DECISIONS

By Wilbur G. Silberman

Bankruptcy Court holds
Bankruptcy Code sections
106({b) and (c) unconstitutional

Inre NVR LR, et al., Bankr. E.D. Va.,
206 Bankr. 831 (Mar. 7, 1997), 30 B.C.D.
843, Bankr. LEXIS 411. In this chapter 11
reorganization, the debtor's plan requested
a construction by the bankruptcy court
relative to a refund of state real estate
transfer and recordation taxes. The request
was granted only a short time after the
1.8, Supreme Court case of Seminole
Tribe of Florida v. Florida (116 5.CL 1114)
which held that when Congress was exer-
cising its powers under Article I of the
Constitution, it could not abrogate the
immumnity of the State allowed by the
Eleventh Amendment. The state taxing
authorities requested reconsideration by
reason of the Semmole decision. The
debtor resisted the applicability of
Seminole by arguing (1) that to allow the
State’s contention would deny the debtor
equal protection of the application of the
Fourteenth Amendment; (2) that the tax-
ing authorities waived their Eleventh
Amendment immunity when they filed a
proof of claim. The court in its endnote 1
first called attention to Section 106 of the
Bankruptcy Code, by the following:

! Section 106 of the Bankruptcy

Code consists of three subsections. In
§106(a), Congress abrogated the sover-
eign immunity of all governmental

Wilbur G.

Silberman

Wilbur G S#berman, of
the Birmingham firm o
| Gordaon, Silbarman
G Wigpins & Childs,

e  sliended Samiord
Urmvarsity and ha
Linnvessity of Alabama
and earned his law
degnea from the
University’s School of
Law, Ha covers tha
bankruplcy decisons

units with respect to certain sections of
the Bankruptcy Code. In §106(b),
Congress declared that a governmental
unit which files a proof of claim will be
deemed to have waived its sovereign
immunity with respect to a claim “that
arose out of the same transaction or
occurrence out of which the claim of
such governmental unit arose.” In
§106(c), Congress authorized the estate
to offset any claim it may have against
the governmental unit notwithstanding
a claim of sovereign immunity.

The court then stated that Seminole
rendered Bankruptcy Code sections
106(b) and (c) as an unconstitutional
attempt by Congress to limit the reach
of the Eleventh Amendment by exercis-
ing its power under the bankruptey law.
The opinion held that the provision that
the filing of a proof of claim constituted
a waiver, was an attempt by Congress to
evade the provisions of the Eleventh
Amendment; Congress cannot dictate to
the judiciary a standard for determining
whether a state has waived its immunity
as allowed under the Eleventh
Amendment. The Bankruptcy judge dis-
cussed the case of Southern Star Foods,
190 B.R. 419 (E.D. OK. 1995) which
reached a contrary view. The NVR L.P.
court without hesitation stated that
Southern Star Foods was decided incor-
rectly, and that a majority of courts
since Seminole have refused to follow
Southern Star. The court further stated
that any waiver by a state of the
Eleventh Amendment protections must
be expressed without ambiguity, and
that the mere filing of a proof of elaim
is insufficient to constitute a waiver.

Comment: It was contended that cre-
dence should be given to $106(h)
because of the fact that the Fourteenth
Amendment was enacted after the
Eleventh Amendment, and thus legisla-
tion enacted under the Fourteenth

Amendment would supersede the
Eleventh. However, the court in this
case said that it would not accept the
theory that §106 was based upon the
Fourteenth Amendment applicability as
there was nothing to indicate such a
fact. The Seminole case has gestated a
plethora of articles on its meaning and
possible amplification. The issue is that
of constitutional law. Until one or more
of the cases reaches the Supreme Court,
undoubtedly, the states will use
Seminole as a defense whenever actions
are taken under the Bankruptcy Code.

Wyoming U.S. District Judge
holds Eleventh Amendment
immunity was abrogated by
Congress in enactment of
Bankruptcy Code

Wyoming Department of
Transportation v. Straight, DC Wyo,
May 15, 1997, __ B.R.___, 1997 U.5.
Dist. LEXIS 7400, After debtor filed a
chapter 13 case, the Wyoming Department
of Transportation (DOT) canceled her dis-
advantaged business enterprise status. The
bankruptcy court held the DOT in con-
tempt as violating the automatic stay and
anli-discrimination clause of the Code,
whereupon the DOT argued the Eleventh
Amendment immunized it from any
award of fees and costs. On appeal, the
District Court in discussing Seminole
Tribe of Florida (U.5. Sup. Ct. 1996) com-
mented on the recognition in Seminole of
such immunity being abrogated by laws
passed under the Fourteenth Amendment.
The court referred to the Oklahoma bank-
ruptcy case of in re Southern Star Foods,
190 B.R. 419 (1995) which held that
although bankruptey laws are enacted
under Article | of the Constitution, that
they are enforced through the Fourteenth
Amendment. It commented that although
Southern Star was “pre-Seminole”, it was
followed in the “post-Seminole” case of In
re Headrick, 200 B.R. 963 (Bktcy 5.Ca




1996). The district judge concluded by stating that even if he were
wrong in his interpretation of U.S. Constitutional law, the state
had waived immunity by filing a proof of claim.

Comment: Flip a coin—Wyoming or NVR L.F7 Undoubtedly,
amplification by the U.5, Supreme Court will be required to
decide exactly how far Seminole extends in interpreting
bankruptcy law.

U.S. Supreme Court decides “value of coliater-
al" in Chapter 13 case

Associates Commercial Corp. v. Rash, ___S.Ct.___ June 16,
1997, U.S, LEXIS 3688, Associates Commercial Corp. (ACC)
held a lien on a tractor truck owned by debtor Elray Rash. Al
the time Rash filed his Chapter 13 case, 341,171 was the bal-
ance owed. Under §506(a) of the Bankruptcy Code, the securi-
ty of ACC was only Lo the extent of the value of the credilor’s
interest in the estate’s inferest in the collateral, with the
remainder being unsecured. Rash had three alternatives: (1)
have ACC accept his plan, (2) return the collateral, or (3) cram
down under $1325(a)(5). He elected cram down which allows
payments over the life of the plan, which total the present
value of the collateral with the lien being retained by ACC.
The question was as to the palue of the collateral. ACC
claimed replacement value of $41,000 and Rash contended
that foreclosure sale amount estimated at $31,875 should gov-
ern. The Bankruptcy Court and the Fifth Circuit agreed with
Rash. The U.S. Supreme Court reversed by an eight-to-one
majority, with Justice Ginsburg writing the opinion.

Justice Ginshurg first reflected on the three different value
standards in the various circuits, to wit: (1) replacement, (2)
foreclosure sale, (3) midpoint between the two. In selecting
replacement cost, Justice Ginshurg stated that the first sen-
tence of §506(a) defining securily amount to be “to the extent
of such creditor's interest in the estate’s interest in such prop-
erty” limits the secured portion to the salue of the collateral.
Examples of the estate's interest not being the entire value of
the collateral would be that of the debtor owning only a part
interest in the collateral, or of the creditor holding a junior
lien, which would require ascertainment of that interest.
Thus, Justice Ginsbhurg said the first sentence of §506(a) tells
what must be evaluated but not how. She then discussed the
second sentence concerning “how” value is determined, which
is “in light of the purpose of the valuation and of the proposed
disposition of the use of such property.” She determined that
if the debtor proposed to continue using the property (which
Rash desired), the foreclosure standard would defeat the actual
wording of the statute, as no significance would be given to
the debtor's decision as to choices of retention or surrender;
that further replacement value will protect the creditor
against deterioration and default, stating “that actual use,
rather than a foreclosure sale that will not take place, is the
proper guide under a prescription hinged to the property’s dis-
position or use.” She concluded her opinion with the follow-
ing sentence: “In sum, under §506(a), the value of property
retained because the debtor has exercised the §1325(a)(5)(B)
‘eram down’ option is the cost the debtor would incur to
obtain a like asset for the same ‘proposed...use’.”

Comment: In a footnote, Justice Ginsburg made it clear that
replacement cost was not the purchase of the collateral brand
new, but rather fair market value, i.e., the price a willing buyer in
debtor’s situation would pay a willing seller for property of like age
and condition. Justice Stevens, the lone dissenter, in his three
paragraph opinion pointed out that §506(a) applies throughout
the Code, not just in the Chapter 13 cram down, and that the
majority opinion now affords a windfall to the undersecured credi-
tor at the expense of the unsecured creditors. He believes that
foreclosure value would be consistent with the statutory scheme
by keeping respective recoveries of secured and unsecured credi-
tors the same throughout the Bankruptey Code. Query; Does the
reviewed case apply only in Chapter 13 cases or will it be uniform
in all bankruptey cases? =

In-State Mediation Training

(Approved for CLE credit and Alabama Center for
Dispute Resolution roster registration)

September 24-26

Huniswille

Mediation/Confiict Management Training, Better
Business Bureau, Community Mediation Center
(206) 639-2118

20 Hours

Oclober 23-25

Maontgomery

Mediation Process and Skills of Conflict Resolution,
The Mediation Corporation

ADR-FIRM

21 Hours

Calling All Arbitrators

The Alabama Center for Dispute Resolution is developing
a state arbitrator roster.

If you have been trained as an arbitrator, and have exper-
ence as an arbitrator, please call or eemail the Center and
reguest an application. Phone (334) 269-0408 or e-mail
fkeegan@alabar.org.

Looking for a mediator in your area in Alabama?

The State Court Mediator Rostar is now on the web, Search
wwwi.alabarorg (the state bar homepags), then chick on
“members” or “public.” Choose ADR or altermative dispute
resolution. Read the menu and click on the roster

Christian Mediation and Arbitration

Somatime in the future, Montgormery County Chnstian
Mediators and Arbitrators will ba hasting a breakfast for those
interasted in promaoting and supperting Christian dispute reso-
Jution. Ken Sande from the Instiwte for Christian Conciliation
will be speaking about developing a southem office of the
ICC in Alabama. [f you would like to be on the mailing fist for
this and other events please call the center at (334} 2690409,
of e-mail keegan@alahar org.
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By Michael A. Kirtland

ith numerous military bases and one of the largest national
guard organizations in the nation, lawyers throughout Alabama
may often be called upon to represent military clients in a wide
variety of matters. The tendency of many lawyers is to assume that the
Judge Advocate General (JAG) office on base will take care of the needs of
military personnel. While it is true that office will provide general legal
advice and draft simple wills for military personnel, they do not represent
individual service members in civilian courts. Generally these matters
will be of a civil nature, running from insurance disputes to divorce.
However, assuming that the military client in a civil matter should be
treated no differently from civilian clients may lead the unwary attorney
into legal problems. This article will discuss some basic information that
any attorney should be aware of before beginning representation of mili-
tary clients. The article is limited to active duty military per-

sonnel issues, involving both regular military members
and members of the national guard and reserve while on
active duty, and does nol address the extensive area of
veterans rights or special areas of the law related to
retired military personnel.

The Soldiers' and Sailors' Civil Relief Act
The basic legislation covering civilian courts and military

personnel is contained in the Soldiers' and Sailors’ Civil Relief Act

(SSCRA), 10 USCA §% 501-593. This Act was originally written in World
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War | to prevent military inductees from being legally harmed
by virtue of their military service and their absence from their
home jurisdiction. It was extended and revised during World
War Il and has been updated since then. Most of the case law
concerning interpretation of this complex act stems from
19405 era cases, Unfortunately, because of the complexity of
the law, it is filled with exceptions, and case law should be
carefully researched before staking out a legal position based
on the law.

The basic purpose of the act is to ensure that military per-
sonnel can "devote their entire energy to the defense needs of
the Nation" by providing for suspension or extension of
statutes of limitations for civil liabilities involving military
members.' The term “persons in the military service” is specif-
ically defined as not only active duty members of the Air
Force, Armiy, Navy, Marine Corps, and Coast Guard, but also
Public Health Service officers assigned to the Army or Nawvy,
and National Guard or Reserve personnel while in active feder-
al service, from receipt of their orders o a:date normally 60
days beyond their release from active duty,

Most of the basic issues concerning use of SSCRA, regardless
of the type of case, involve whether or not local courts can
obtain jurisdiction over military members. SSCRA
entitles the service member to retain his or her
state residency while in military service and pre-
vents other states from claiming the member
as a state resident by virtue of being stationed
within the borders of the state.” In Alabama,
the legislature has ended any question as to
whether the service member is entitled to
access Lo state and local courts as a nonresi-
dent, by specifically declaring that military per-
sonnel and their spouses shall be deemed residents
for the limited purpose of commencing civil actions
in court.'

The attorney should remember that the purpose of the act is
to prevent the service member from being unfairly burdened
by civil actions as a result of his or her absence due to military
service and not to eliminate the ability of the member to exer-
cise legal rights or to prevent others from seeking civil reme-
dies against military personnel present within the state. Only
where the members are absent from the jurisdiction where
the case is brought, due to their military service, may the act
be invoked. Even then, specific sections of the act must be
consulted prior to determining whether SSCRA will apply, as
rules within the act differ depending on the type of legal
action sought.

SSCRA has generally been determined not to be applicable to
career service members, except in ¢ircumstances preventing
their appearance due to reassignment,” While SSCRA says the
service member is protected against suit while in military ser-
vice, case law has repeatedly staked out the position that the
military members rights must be “materially affected by reason
of military service.™ Hence, mere stalus as a member of the
military does not protect one from suit. The act states that
where a person in military service has legal action brought
against him or her, the service member may seek a stay of that
action, or in the case of a defaull judgment, have the case

reopened, by filing notice with the court that the member was
absent from the jurisdiction and their rights were materially
affected by their military service.” In the case of a default judg-
ment, the party seeking the default judgment must file an affi-
davit with the court staling that the defendant is not in military
service." However, it is at this point that case law complicates
the issues. In many jurisdictions, including Alabama, courts
have ruled that if a military member even files a notice that
they are invoking SSCRA to stay the proceedings, the member
has made an appearance in the case and is therefore subject to
the jurisdiction of the court. Once the member has made an
appearance and submitted to the jurisdiction of the court,
SSCRA no longer applies and the case will proceed.”

The end result is that the altorney must carefully weigh the
course to be taken before submitting any motions or notices to
the court. Contact with the base JAG office is appropriate.
Allowing the base legal services office Lo file a standard notice of
military service and intent to invoke SSCRA may be the best
course, rather than filing the notice on behalf of your client,”
In many instances, the Act itself when combined with case law
have effectively created a “Catch-22" for the civilian attorney or

the client who take any actions. However, once successfully

invoked, the burden shifts to the plaintiff to overcome
the provisions of the act. In order to do this, the
- plaintiff will have to show that 1) the military
member is deliberately and willfully attempting
—avoidance of the issues, 2) the defendant is not
~ acting in good faith, 3) the defendant has had
ample time and opportunity to prepare, and his
or her military service has not prevented prop-
er preparation for the case, and 4) that the
defendant is using the act to shield wrongdoing."
Once invoked, the burden to overcome SSCRA
defenses is substantial.

Divorce

Perhaps the most common area for civilian representation
of military members is divorce. While the causes of divorce
among military personnel are the same as in any marriage,
military service does affect jurisdictional issues, division of
marital assets and child custody matters.

As legislatively defined state residents, military members
stationed in Alabama may seek divorce in Alabama courts. But
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as legal residents of their home state as well, the military
client may come to you with a notice that a divorce action has
been filed in the service member's home state,” Either state
may take jurisdiction of the matter. Should the service mem-
her seek counsel from you concerning possible divorce action,
you should familiarize yourself with the divorce statutes of the
service member’s home state before advising him or her
whether to file in Alabama or in their home jurisdiction.
Despite the trend toward commonality among jurisdictions in
domestic matters, jurisdiction still makes a difference, and
military members are treated differently depending on the
state where the divorce is filed.

An additional jurisdictional consideration when handling a
military divorce case is whether the service member is a legal
resident of a community property state. If so, depending on
the specifics of the case, it may be more advantageous to the
client to file in the home state or to avoid community proper-
ty concerns through an Alabama filing.

In 1982, Congress passed the Uniformed Services Former
Spouses Protection Act (USFSPA), effective February 1, 1983,
This act was in reaction to the U.S. Supreme Court decision in
McCarty v. McCarty, in which the Court declared that military
retirement pay was a personal entitlement and denied com-
munity property status to it under California law." The act did
not determine military retirement to be divisible, but rather
returned to the states the decision as to whether it was a divis-
ible marital asset. In 1993, Alabama became the last state to
permit the division of military relirement pay as a property

asset, subject to division in an action for divorce.” Hence,
whether or not the member is currently eligible for retire-
ment benefits, the attorney must consider this polential assel
in planning a division of marital assets. USFSPA further
defines the eligibility of former spouses to obtain a portion of
the service members retired pay, to be paid directly to the for-
mer spouse by the government through a formula which con-
siders the length of the marriage, the length of military ser-
vice and the overlap between the two periods.” In any event,
direct payment is limited to a maximum of 50 percent of the
disposable retived pay of the service member.” Even where
military retired pay is not divided as a marital asset, it may
still be considered as a source of income for alimony or child
supporl purposes,

Careful consideration must be given to the wording of the
settlement agreement concerning division of retired pay, USF-
SPA specifically allows for the division of “disposable” retire-
ment pay. This is defined as that pay available to the military
retiree after deductions for 1) debts to the United States, 2)
federal, state and local taxes, 3} government backed life insur-
ance (SGLI or VGLI), and 4) disability pay." It is this last area
which can be especially vexing in the settlement agreement. A
military member obtaining a disability rating upon relirement
must waive an equivalent portion of his or her military retire-
ment pay in order to receive tax free disability compensation
from the Veterans Administration.” Bul disability pay is a per-
sonal property right of the veteran and may not be assigned.
According to case law, it is not subject to division as a marital
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asset, though it may be considered in determining total
income for alimony and child support purposes.™ But, since
the military member will not be given a disability rating until
the time of retirement, that amount will not be known at the
time of the divorce settlement agreement. Because the mem-
ber waives a portion of his disposable retirement income, thal
portion is no longer divisible as part of the property set-
tlement, thereby reducing the value of the settle-
ment.

Every military member with 20 or more vears
of military service, still on active duty, is auto-
matically covered by the Survivor Benefit
Program (SBP), providing military pension
benefits to the spouse or former spouse of the
military member, as well as to minor dependent
children. This benefit amounts to 55 percent of
the member's pension benefit until the spouse
remarries or turns 62, at which time it is reduced to
offset the availability of Social Security benefits.” At the
time of retirement from military service, the spouse must con-
cur in writing to any election of SBP benefits less than the
maximum amount allowed by law. While this may seem a very
desirable benefit under a divorce settlement, the attorney
should carefully weigh the costs of the program and its bene-
fits when compared to a standard life insurance policy. Where
the military member is healthy and insurable at the time of
the divorce or retirement (not alwavs a valid assumption) a
standard life insurance policy often provides more potential
income to the former spouse at less cost than is available
under SBF. However, where the military member has health
considerations which prohibit the ability to obtain civilian life
insurance, SBP provides an important asset to be considered
in the divorce settlement.

In addition to retirement pay and survivor benefits, continu-
ing benefits for the former spouse, including medical benefits,
base exchange and commissary privileges must be taken into
account in the settlement process. Like the direct payment of
retirement pay, they are determined by a formula considering
length of the marriage, length of military service and the peri-
od of overlap between these times.

In the area of child support, the military member's entire
pay and allowances may be considered in the determination of
child support amounts, Collection of child support through
direct payment by the Defense Finance and Accounting
Service is determined by individual military service rules,
which differ drastically from the Air Force's policy of support
“sufficient to support” the needs of the former family, to the
Nawy's policy of providing up to a maximum of 3/5th of pay.®
Involuntary attachment of child support payments is provided
for under federal law, and requires a court order.”

In addition to financial issues, child custody considerations
differ for military personnel. Since we are becoming an
increasingly mobile society, far less tied to our geographical
roots, it is a cerlainty that the military member will be subject
to reassignment, usually in another state or country,
Consideration must be given in the settlement agreement to
how the service member's reassignment will affect the visita-
tion schedule, as well as to who will bear the logistical and

financial burden of long distance visitation. Many lawyers use
a standard clause in their settlement agreements which does
not permit the child to be taken outside the state by either
parent, without the permission of the other. Clearly, this tvpe
of clause causes more problems than it solves if included in a
military divorce settlement, whether the military member is
to be the custodial or non-custodial parent. If both
parents are military members, the issues of child
custody and child support must be even more
carefully considered, and “standard” clauses
relating to who will cover the child for med-
ical care and other support and custody
matters are nol appropriate.

Wills and Estate Planning
The emphasis of the legal assistance office is
to ensure that the Gl has a will, with much less
consideration as to how well that will meets the
individual’s estate planning needs.” The vast majority
of legal assistance offices at military installations make the
assumption that the service member needs only a simple will,
leaving everything to the spouse or parents, and can't possibly
need serious estate planning, which in any event is not a ser-
vice performed by the JAG. Rarely is the will questionnaire
provided by the legal assistance office sufficient to determine
whether the service member should be advised to seek more
in-depth estate planning. Many civilian attorneys tend to make
the same assumption. The young soldier who enters your
office and tells you he comes from a poor farm family may in
fact be from a Midwestern farm family that is cash poor, but
owns a good sized farm, with land values that require sophisti-
cated estate planning. If the individual who comes to you is a
senior military officer, he or she may have accumulated signif-
icant assets over the course of their career. Because of numer-
ous reassignments throughout the career, those assets may be
spread over a number of states. As estate law varies widely
from state to state, in depth questioning of the background of
the military client is always appropriate before attempting to
make a determination of estate planning needs.

In the event of the death of the military member or spouse,
while stationed in Alabama, the law permits the probate of the
estate in Alabama or the home state of the deceased.”
AMlabama's probate expense burden is low compared to many
states, and even where the surviving spouse does not intend to
remain resident permanently within Alabama, there may be a
significant cost advantage in comparison with states which
base probate costs on a percentage of the value of the estate.
Initial assistance to the military client or spouse is provided by
the local base casualty assistance office, which is well versed in
the benefits available to the survivor of a deceased military
member. Language reflecting the military service of the client
should be drafted into the client’s will along with language
directing the executor to consult with the casualty assistance
office of the nearest military installation at the time of death.
Even where such language is not provided for in the will, the
attorney must be aware of this assistance so as to ensure all
available military and veterans benefits may be obtained, One
of the most valuable assets of the deceased service member
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will likely be his or her Servicemen's Group Life Insurance
(SGLI), which is usually $200,000. While this is normally paid
oulside the probate estate to the designated beneficiary in the
policy, where there are challenges to the insurance payment,
the attorney should be aware of at least two major differences
between a standard civilian life insurance policy and an SGLI
policy. First, the SGLI policy, its payment and other matters,
are governed by federal law, and any challenges to the policy
payment are, by law, taken to federal court, not state court.™
Secondly, as with the obtaining of child support amounts, pro-
cedures for establishing beneficiaries under an SGLI policy dif-
fer from service Lo service, though all are governed by 10 USCA
1965 ef seq.”

Because military members are often deployed from their reg-
ular duty station to locations outside the state and overseas, a
durable power of attorney may be appropriate, While this is
often written by the base legal office, the civilian attorney han-
dling other matters for the military client may also be asked to
draft this document. Many attorneys and clients prefer to have
a durable power of attorney which only takes effect upon the
deployment of the military member, and in fact, the JAG office
will actively discourage any long standing power of attorney. By

using a springing durable power of attor-
ney, a copy of the temporary duty
orders can be attached showing that
the circumstances which activate
the springing power are currently
in effect.

Criminal Representation

While criminal representation of

the military member is less com-
mon, it does occur, and the civilian

criminal defense attorney needs to

understand the ramifications of military
service in criminal actions. For the military member charged
with a crime in state or federal court, the representation is
essentially the same as for any other client, though possible
non-judicial actions taken by the military against the individual
as a result of the civilian criminal action must be considered.
In addition, possible sentencing lengths will affect whether or
not the military member is kept on the rolls of his or her mili-
tary service or dropped from those rolls. The civilian attorney
should become aware of the service policies concerning sen-
tence lengths before entering into any plea bargain agreements
with prosecutors,

The other possibility is that a military member may wish Lo
retain your services for a military court martial proceeding or
non-judicial punishment proceeding. In that event the service
member will also have the services of the military area defense
counsel, The civilian attorney will automatically be considered
the lead attorney in the event of retention for military proceed-
ings. However, the civilian attorney should take advantage of
the presence of the area defense counsel who can provide sub-
stantial assistance in the areas of advice on specifics of military
law and court martial procedure, as well as making recommen-
dations on legal strategies and their effectiveness, or lack of
effectiveness, in the military court setting. In short, the area

defense counsel can be a tremendous asset to the civilian attor-
ney attempting to practice in a military court or non-judicial
punishment proceeding.

Conecluslon

Years ago military bases tended Lo exist far outside the city
limits and away from the civilian population. In today’s world
military members live and work alongside the civilian sector.
As a result, the possibility that vou may be called upon to rep-
resent military personnel is greater today than ever before.
Special care must be taken to ensure the numerous special
laws pertaining to military personnel are considered, complied
with, and invoked when performing legal work for the military
member. However, with special care, representing the military
client can be a significant and pleasant addition to the civilian
attorney’s practice. @
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By [J. Anthony Mclain, general counsel

Restrictions
On a
Lawyer’s
Right to
Practice Law

J. Anthony McLain

The Alabama Rules of Professional
Conduct are constantly reviewed, inter-
preted and applied by the Office of
General Counsel in an effort to provide
ethical guidance to Alabama attorneys.
The Office of General Counsel issues
some 1,700 informal opinions annually
to lawyers throughout the state. These
informal opinions consist of either a
written response Lo a lawyer's ethical
inquiry, or ethical advice imparted by
bar counsel via telephone conversations
with lawyers.

From time to time, ethical issues
which are new, usually of first impres-
sion, result in the issuance of a formal
opinion by the Disciplinary Commission
of the Alabama State Bar, which opinion
become binding on the Commission, as
well as on lawyers licensed to practice
in Alabama. These formalized opinions
of the Commission are available from
the Office of General Counsel of the
Alabama State Bar, and are presently
being loaded on the bar's website at
wiww.alabar.org.

In responding to the ethical inquiries
of Alabama lawyers, it becomes appar-
ent that certain ethical issues dominate
the rendering of services by the practi-
tioner, In an effort to educate the bar,
the Office of General Counsel reprints
certain formal opinions of the
Disciplinary Commission in The
Alabama Lawyer.

Recently, one ethical issue which has
received a substantial number of
inguiries, but which has not been dealt
with in a formal opinion, involves set-
tlement agreements between parties in
litigation wherein counsel for one or

OPINIONS OF THE GENERAL COUNSEL

more of the parties agrees not to pursue
future cases involving the same oppos-
ing party or parties. In an effort to
address this issue short of a formal
opinion, this column will discuss the
applicable provisions of the Alabama
Rules of Professional Conduct, which
clearly address the ethical ramifications
of such an agreement,

Rule 5.6(b), Alabama Rules of
Professional Conduct, states: “A lawyer
shall not participate in offering or
making an agreement in which a
restriction on the lawyer's right to
practice is part of the settlement of a
controversy between private parties.”
The Comment to Rule 5.6 states:
“Paragraph (b) prohibits a lawyer from
agreeing not to represent other per-
sons in connection with settling a
claim on behalf of a client.”

Neither the rule nor the comment
contains any exception, modification or
interpretation of the simple prohibition
contained therein “a lawver shall not.”
The prohibition covers both the “offer-
ing or making” of any such agreement.
The rule prohibits that agreement
which contains any provision which
places a restriction on the lawyer's right
to practice.

Lawvers are encouraged to review
this straightforward rule and the com-
ment, and insure that their settlement
agreements comply with the ethical
mandates of this rule,

The reasons for the prohibition are
found in the inherent conflict created
by such a proposal wherein the lawyer
is confronted with an offer which is
very attractive and acceptable to the
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client, but would restrict that attorney from representing
any future litigants in matters involving the same opposing
party or parties. Secondly, this type of restriction would deny
potential litigants their choice of counsel by eliminating
those lawyers from the pool of available lawyers. Lastly, the
overall concept of settling claims would be clouded by the
subterfuge provision which in essence is an attempt to “buy
off” the lawyers(s) in question,

The Disciplinary Commission has previously rendered an
opinion which does deal with the concept of confidentially
as to settlement agreements. In RO-91-17, published in the
May '93 issue of The Alabama Lawyer, the Commission
determined that it was ethically permissible for a lawyer Lo
participate in a confidential settlement even though there
may be a “possibility of adverse consequences on third par-
ties or the public.” The Commission reasoned that such an
agreement, even though imposing more restrictions on
counsel that the client, was permissible under the Rules of
Professional Conduct.

The Rules of Professional Conduct continue to be viewed
in a practical sense, so as to assist the practitioner, nol
impede him. Recognizing the bedrock of the lawyer-client
relationship as being lovalty to the client, the prohibition
contained in Rule 5.6(b) merely negates the possibility of
this loyalty being threatened with improper incentives
offered counsel which could impair the lawyer’s independent
professional judgment. m
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WHAT EVERY LAWYER
SHOULD KNow ABOUT

n recent months there has been much discussion

about reaffirmation agreements in Chapter 7 bank-
rupkcy cases as a result of Sears, Roebuck & Company's
admission that it exercised “flawed legal judgment” in the execu-
tion of reaffirmation agreements, The United States Bankruptcy
Court for the District of Massachusetts confirmed this statement
by ruling in a case that Sears violated the discharge injunction by
inviting pro se debtors to reaffirm a debt and then not filing the
agreement with the Court. The Bankruptcy Court also certified for
settlement purposes a class of all debtors who had executed
unfiled reaffirmation agreements with Sears. Since then the LS,
Attorney in Boston has filed a civil suit against Sears in an effort
to stop its reaffirmation practices. The revelations concerning
Sear’s practices have brought to light similar practices by other
financial institutions and national retail creditors. This article
attempts to provide key information concerning the reaffirmation
right found in Section 524 of the Bankruptey Code and discuss
the related redemption rights found in Section 722 of the
Bankruptey Code.

Frowugh the Amencan Board
of Bardruptcy Certficason
Ha alsn serves on the adibior-
il board of The Alhama
Lawyer

Hy M. Evmald Deovis; Jr

Redemption and reaffirmation are two separate, though

related, remedies made available to a Chapter 7 individual
debtor to enable the debtor to retain certain personal property
that serves as collateral securing an indebtedness.
Redemption, codified at 11 U.5.C, §722, provides that a debtor
may redeem personal property from a lien securing a dis-
chargeable consumer debt by paying to the secured creditor
the lesser of the fair market value of the collateral or the
amount of the claim owed as of the date of bankruptcy.
Reaffirmation, codified at 11 U.5.C. §524(c), contemplates an
agreement between the debtor and the secured creditor
whereby a debt that is otherwise dischargeable with respect to
the personal liability of the debtor, is reaffirmed or renegotiat-
ed by the contracting parties. The reaffirmation remedy pro-
vides an alternative method pursuant to which a debtor may
attempt to retain possession of secured collateral. Such an
alternative, obviously attractive to the debtor financially
unable to redeem the secured collateral, is the equitable com-
pliment to 11 1.5.C. §722, Simply, a debtor incapable of or
unwilling to tender a lump-sum redemption and redeem the
secured collateral for its fair market value may reaffirm with
the creditor; contrawise, a debtor confronted with the creditor
unwilling to execute a renegotiated agreement may retain the
secured collateral by redeeming it for its fair market value,
which value may be substantially less than the contractual
indebtedness.

If an individual debtor’s schedules of assets and liabilities
include consumer debts secured by property of the estate, 11
U.5.C. §521(2) requires the debtor to file a statement of his inten-
tion with respect to the retention or surrender of that property
within 30 days of the petition. The debtor is further required to
perform his stated intentions within 45 days of filing the state-
ment of intention. Nobwithstanding the aforesaid requirement,
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there is no stated penalty for the failure of the debtor to comply
with the provisions of 11 U.S.C. §521(2). When confronted with
the failure of a debtor to comply with 11 US.C. §521(2) courts
across the country have approached the matter in different ways.
Some courts require debtors to complete the statement upon
threat of losing their bankruptey discharge or being found in con-
tempt of court. Other courts require nothing,

In Taylor v. AGE Federal Credit Union (In re Taglor). 3 F.3d
1512 (11th Cir. 1993), the Eleventh Circuit Court of Appeals
held that a Chapter 7 debtor may not retain collateral without
gither redeeming the property or reaffirming the debt. The
Taglor Court did not state what happened if the deadline
passed and the debtor has done neither. However, as Chief U.S.
Judge Tamara Mitchell of the U, S. Bankruptcy Court for the
Northern District of Alabama noted in the case of In re
Norman, No, 94-05643-TOM-7 (Bkrtcy.N.D.Ala. Jan. 8, 1997), a
close reading of the case shows that the court of appeals direct-
ed the district court to affirm the bankruptey court’s order
compelling the debtor to enter into a reaffirmation agreement
or to redeem the property. In Taylor the Section 521 deadline

had passed by the time the order was entered on motion from=—tnu

the creditor. Therefore, the Eleventh Circuit implicit
that a debtor may reaffirm or redeem after the deac
passed. The only deadline date associated with
mation agreements is found in 11 U.5.C. §524(c),
which provides that a reaffirmation agree i
only enforceable if it is entered into before
charge is granted in a case.

The procedure concerning the reaffirmation of
a consumer debt depends upon whether th
debtor is represented by legal counsel. If th
debtor is represented by legal counsel and thefol-
lowing steps are followed, reaffirmation will oc'cg if:

e

(1)  the agreement is made before the Emt%
discharge; —

(2) the agreement contains a clear and conspicuous
statement which advises the debtor that the agreement
may be rescinded at any time prior to discharge or with-
in 60 days after such agreement is (iled with the court,
whichever occurs later, by giving notice of rescission to
the holder of such claim;
{3) the agreement contains a clear and conspicuous
statement which adwises the debtor that such agreement
is not required by the Bankruptcy Code, under nonbank-
ruptcy law, or under any agreement not in accordance
with the provisions of Section 524(c);
(4)  the agreement is filed with the bankruptcy court;
and
(5)  the agreement is accompanied by a declaration or
affidavit of the debtor's lawyer that represented the
debtor during the course of negotiating the reaffirma-
tion agreement that:

{a)the agreement represents a fully informed and

voluntary agreement by the debtor;

{b)the agreement does nol impose an undue hard-

ship on the debtor or a dependent of the debtor;

and

{chthe lawyer fully advised the debtor of the legal
effect and consequences of the agreement and any
default under the agreement.
In situations involving a pro s¢ debtor or where the
debtor’s lawver will not furnish the required declaration
or affidavit, the bankruptey court must approve the real-
firmation agreement, At such hearing the court is
required to inform the debtor:
(1) that the agreement is not required by the Bankrupley
Code, under non-bankruptcy law, or under any agreement
not made in accordance with Section 524ic):
(2) of the legal effect and consequences of the agree-
ment and a default under the agreement.

Additionally, the Bankruptcy Court is required to determine
that the agreement does not impose an undue hardship on the
debtor or a dependent of the debtor and is in the deblor's best
interest.

If you represent creditors there are several points to consid-
er, First, reaffirmation contemplates a consensual agreement.
A :reditur cannot be required Lo reaffirm a debt on terms
- tahle to it. Frequently this point becomes relevant

where a de - has several debts owing to the same creditor,

ftentimes the debtor wants to only reaffirm
ecured debts and discharge the unsecured

s) In these instances the creditor can

re reaffirmation of the unsecured debts

it as a condition to reaﬂ‘mning the

o, W rd, the Sears case demonstrates that r.'m!

« itors should make sure that reaffirmation agree-
ol ing pro se debtors are filed with the bank-

and scheduled for a hearing before the discharge

__ardgr:lf'mtemd. Fourth, creditors should be concerned as to
whether the Sears case will be limited to situations involving

pro se debtors. Sears has admitted that it did not file the reaf-
firmation agreements in 2,733 cases, but there may have been
instances where the debtors were not represented by counsel
during the reaffirmation process and a reaffirmation agree-
ment was signed without the debtor's counsel’s knowledge or
approval.

If vou represent a creditor vou also need to be aware that
depending on the timing of a rescission decision by a debtor,

Richard Wilson & Associates
Registered Professional
Court Reporters

804 S, Perry Street
Montgomery, Alabama 36104

264-6433
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the creditor could get caught in a situa-
tion where the debtor properly rescinds
a reaffirmation agreement after the
deadline date has passed for the creditor
to file a non-dischargeability complaint
against the debtor. Although the reaffir-
mation remedy is commonly used in
situations where there is personal prop-
erty securing the repayment of a debt,
Section 524(¢c) does not limit the reaf-
firmation remedy to such situations.
Rather, any debt that is dischargeable in
a Chapter 7 case can be the subject of a
reaffirmation agreement. A creditor may
have a type of non-dischargeable debt
that requires the creditor to file an
adversary proceeding in the bankruptcy
case and obtain a judicial determination
that the debt is non-dischargeable in
bankruptcy (such as where the debt was
procured by fraud on the part of the
debtor), It is not uncommon for a
debtor and creditor to enter into a reaf-
firmation agreement where there is no
dispute concerning the dischargeable
nature of the debt. If a lawyer encoun-
ters such a situation, it is recommended
that at a minimum, a contractual provi-

sion be included in the reaffirmation
agreement specifying that if the debtor
rescinds the reaffirmation agreement,
the debtor waives any defense to the
creditor filing a non-dischargeability

firmation process. If they don't believe
reaffirmation of a particular debt is in
the best interest of the debtor or the
debtor's dependents, counsel should not
agree to sign the required declaration

action within a specified time period ————ar-affidavit, and let the bankruptcy

following the rescission nnti_v:_;.ni:‘-lwith-
standing the passage of the'bar
date. However, such a contrac-

court :i'é-vi_n_;w the matter. Further, it goes
without saying, that if debtors’
counsel.signs a false declaration

tual provision is probably ¥ or aﬂfdavit the lawyer is open
not enforceable in court. . {'Qb for latter attack by the
To fully protect the gredi- i Ng ! debtor should the debtor
tor that has a non-dis- . jr‘! . regretithe reaffirmation
chargeable claim ag_.;ms:l WI!.E e y . dEEtEIi[!ﬁ]"E Ialf:r. _ .
the debtor, the creditor’s Ay e : The next point to discuss is
lawyer should obtain\from =\ NG +  what happens if a debtor
the bankruptcy court\an - i k}. rel'usg._f;"ftu reaffirm or redeem
5

extension of the deadline date

for filing a nun-dischargé'a__t;ility

action against the debtor tora.date that
is beyond the date the debtor can=—__

rescind the reaffirmation agreement.

If you represent debtors yvou may con-
sider contacting former clients to deter-
mine if they have been involved in an
improper reaffirmation process.
Likewise, debtors' counsel should be
alert to their responsibility in the reaf-

When you need expert valuation or
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Summerford, CPA, has devoted a career
to making sure attomeys get the expert
testimony, deposition help, and case-
related analysis that your case’s success
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For over 20} years, attorneys have re-
liedd on him for business valuations, fo-
rensic accounting, investigative ac-
counting {civil and aiminal matters),
and partnership and estate disputes. All
in all, attorneys have found his help

He can help you too,
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Institute of CPAS, Associatio of
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secured Consumer property. As
noted ahove, the Eleventh Circuit
has held that with regard to personal

_ property securing a debt in the Chapter
7 scenario, the debtor has only three

options: reaffirm the debt, redeem the
property; or surrender the property.
Other circuits provide a fourth option:
the debtor keeps the collateral as long as
the payments on the secured debt are
kept current. However, this option was
specifically rejected by the Eleventh
Circuit.

The logical remedy available to a
creditor where the creditor and debtor
reach an impasse regarding reaffirma-
tion of a debt and the discharge order
has not been entered, is to request that
the automatic stay be terminated o
permit the debtor to recover its collat-
eral. Once the discharge order is
entered the bankruptcy automatic stay
ceases. In such an instance and presum-
ing the property securing the repay-
ment of the debt was claimed exempt by
the debtor, the creditor can recover its
collateral (but not the underlying debt)
through either self-help remedies or use
of state court remedies.

Little can be said about redemption.
The redemption remedy is derived from
the Uniform Commercial Code. The
remedy is limited to “tangible personal
property intended primarily for person-
al, family or household use.” 11 1.5C,
§722, If an individual debtor wants to
redeem property, the debtor must file a
motion with the bankruptey court and
obtain permission to do so. Waiver of
redemption rights are not enforceable.
The bankruptcy court will determine
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the redemption amount. As the moving party, the debtor will
have the initial burden of proving what the fair market value
of the collateral is and the amount of debt owed. If the credi-
tor disputes either, the creditor must present evidence to
rebut the debtor's testimony. Redemption contemplates a
lump sum payment by the debtor to the secured creditor,
although a secured creditor can agree to redemption on an
installment payment basis.

The reaffirmation and redemption remedies are two impor-
tant aspects to Chapter 7 bankruptcy, with which every lawyer
who finds himself in the bankruptcy arena, either as debtor's
counsel or as creditor’s counsel, should be familiar,. B
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by Lisa Huggins

or the public official subject

to civil rights lawsuits, quali-

fied immunity is a weapon of
greater power than almost any in his
arsenal. Unlike other affirmative
defenses, qualified immunity is one
that must be overcome by the plain-
tiff once raised, rather than proven
by the defendant. It is intended to
have broad coverage so as to protect
as many public officials as possible,
excluding only “the plainly incompe-
tent and those who knowingly violate
the law.” Malley v. Briggs, 475 .S,
335, 341 (1986).

Qualified immunity covers a public
officer sued in his individual capacity.
It is not applicable to the official sued
in his official capacity, as an official-
capacity claim is essentially a suit
against the government and therefore
subject to the immunities applicable
to the employing entily, such as
Eleventh Amendment immunity.
Hentucky v. Graham, 473 1.5. 159
(1985). Qualified immunity does not
bar an action against a public officer
in his official capacity for prospective

relief, as opposed to money damages.
Graham, 473 U.S. at 167 n. 14.

A crucial feature of qualified
immunity is the opportunity it
affords a public officer to appeal a
court’s denial of immunity without
waiting for a final judgment.
Interlocutory appeals from summa-
ry judgment orders denying quali-
fied immunity have become a rou-
tine practice in civil rights litiga-
tion. In 1995, the United States
Supreme Court's decision in
Johnson v, Jones called into ques-
tion the defendant’s ability to rely
on immediate appeals on this issue,
515 1LS. 304 (1995), But since the
Johnson v, Jones decision, the
Eleventh Circuit Court of Appeals
seems to be raising the hurdles
that plaintiffs must clear in order
to overcome qualified immunity,
while continuing to entertain
appellate jurisdiction where a fac-
tual issue is construed to constitute
a “core qualified immunity” issue.
A core qualified immunity issue is
whether given conduct, supported
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by evidence sufficient that a jury could base a decision on it,
is ohjectively reasonable in light of clearly established law.

In his special concurrence in McMillian v, Johnson, 101 F 3d
1363 (11th Cir. 1996), Judge Robert Propst quoted an unidentified
speaker as saying, “Keeping up with qualified immunity is a full-
time job." Id. at 1366. By the time this article is published, the
Eleventh Circuit will undoubtedly have issued roughly a dozen
more decisions addressing qualified immunity. For the reasons
explored below, lawyers representing individual government offi-
cials would do well to keep track of those opinions.

History and Purpose of the Immunity

The recognition of a qualified immunity for public officers is the
result of a judicial balancing of interests between the need for a
private damages remedy in the event of abuses of authority, and
the need to shield public servants from the consequences of litiga-
tion. Lawsuits attacking the discretionary performance of public
duties adversely affect officials’ zealous pursuit of their public
function, They also decrease productivity by taking the officials
away from those functions. The social costs of allowing actions for
damages against public officials include a detrimental effect on the
ability to attract qualified persons to serve in those positions.
Harlow v. Fitzgerald, 457 U.S. 800, 814 (1992).

Harlow changed the face of gualified immunity, formerly
known as “good faith” immunity, by eliminating any subjective
component from its analysis. In most cases, a determination as to
the presence of subjective good faith involves extensive discovery
and will ultimately present a question of fact. Thus, the Harfow
Court concluded, the inclusion of good faith as a component of
gualified immunity is inimical to the countervailing interest of
having immunity decided quickly on a motion to dismiss or for
summary judgment. 457 U5, at 816. Largely for this reason, the
Supreme Court held that qualified immunity should be hased on
the objective reasonableness of the defendant’s conduct in light of
clearly established federal law. The standard established by Harlow
is that:

| Glovernment officials performing discretionary functions
generally are shielded from liability for civil damages inso-
far as their conduct does not violate clearly established
constitutional or statutory rights of which a reasonahble
person would have known.

Id,

Thus, when the defendant raises qualified immunity, the plain-
tiff has the burden of proving that a reasonable public officer
would reaf have believed her actions to be lawful in light of clearly
established law. This requires a showing that the right the plaintiff
claims to have been abrogated was clearly established at the time
of violation. Anderson v. Creighton, 483 1.8, 635, 641 (1987);
Johnson v. Cliftor, 74 F3d 1087, 1091 (11th Cir. 1996). Rights
miay be clearly established by enactment of statutes or ordinances.
More often, they are established by case law interpreting constitu-
tional standards.

Anderson addressed the criteria for a rule of law to be “clearly
established,” and declined to recognize broad, general rights as
sufficient to withstand this test. Rather, “[t]he contours of the
right rust be sufficiently clear that a reasonable official would
understand that what he is doing violates that right.” 483 U.S, at
640 (emphasis added.) The factual framework of the right alleged-

Iy violated must be clear enough to allow the reasonably prudent
officer to recognize when he is infringing upon it.

Eleventh Circuit case law provides some guidance as to what
constitutes a violation of a clearly established constitutional
right. For example, in Dolihite v. Maughon, 74 F.3d 1027 (11th
Cir. 1996), the court affirmed the denial of qualified immunity
to a social worker at a state mental health facility. The defen-
dant social worker knew that the plaintiffs’ son had threatened
suicide and tried to injure himself, yet took him off close obser-
vation within two days after he had attempted to hang himself.
The social worker also failed to notify any psychiatrist or psy-
chologist about this behavior, and failed to continue protective
measures that had been put in place for the boy. If the jury
found this evidence to be true, the court said, it would consti-
tute deliberate indifference to the boy's serious medical needs in
light of a prior case with very similar facts. At the time of the
boy's injury, there was a clearly established Eighth Amendment
right for the professionals at the defendant mental health center
not to be deliberately indifferent to his mental health needs. 74
F.3d at 1042-43. As in the prior case (Greason v. Kemp, 891 F.2d
829 |11th Cir, 1990]), a reasonable person in the social worker's
position would have known that her conduct constituted delib-
erate indifference to the decedent’s rights.

Also, in Cooper v. Smith, the court denied qualified immunity
to a Georgia sheriff who refused to renew the commission of the
plaintiff, a deputy sheriff, after the plaintiff cooperated with the
Georgia Bureau of Investigation on a probe into corruption in that
sheriff’s department. 89 F.3d 761 (11th Cir. 1996). At the time of
the deputy’s non-renewal, it was clearly established that it wasa
violation of an employee’s First Amendment rights to take adverse
employment action because of the employee’s cooperation with a
law enforcement inquiry into corruption. Prior cases put a reason-
able sheriff in the defendant’s position on notice that it was
unconstitutional to refuse to continue the plaintiff’s employment
for cooperating with the investigation,

Another sheriff was refused qualified immunity in Tindal v.
Montgomery County Comm’n., 32 F3d 1535 (11th Cir. 1994).
There, the plaintiff dispatcher was terminated after she testified
against the sherilf in a sex and race discrimination case brought
by other employvees. In the discrimination case, the trial judge
had warned the sheriff not to retaliate against the dispatcher for
her testimony. In Tindal, the Eleventh Circuit found that the
dispatcher's testimony was protected by the First Amendment;
that there was no evidence that it impeded her work or that of
the sheriff’s office; that there was sufficient evidence from which
a jury could find that the stated reason for the dispatcher’s ter-
mination was pretextual; and that, given the judge’s warning, no
reasonable person in the sheriff’s position could have failed to
realize that terminating the dispatcher would constitute retalia-
tion for her protected speech. Therefore, the sheriff was not enti-
tled to qualified immunity.

In McMiliian v. Johnson, the court of appeals denied qualified
immunity to a county sheriff, an investigator, and an Alabama
Bureau of Investigation agent. 88 F3d 1554 (11th Cir. 1996),
modiffed, 101 F. 3d 1363 (11th Cir. 1996), refi'g en banc denied
109 F. 3d 773 (11th Cir. 1997). The plaintiff, McMillian, was
charged with murder, tried and convicted. Witnesses later
recanted and the conviction was overturned on appeal. The
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Eleventh Circuit denied qualified immunity on the basis of evi-
dence that the three conspired Lo hold the plaintiif on death
row al Holman Prison while awaiting trial, for the purpose of
punishing the plaintiff,

The plamtiff in McMillian had a clearly established Fourteenth
Amendment right, as a pretrial detainee, not to be punished
until he was convicted. The appellate court sad thal even
though it found no case involving similar facts, the evidence of
intent to punish precluded qualified immunity, as any reasonable
official in the defendants’ positions should have known that it
was unconstitutional to intentionally punish a pretrial detainee.
Because intent or purpose is an essential element of a
Fourteenth Amendment violation, the evidence of defendants’
intent could be considered in the qualified immunity analysis.
The appellate court also found, based on evidence that the defen-
dants presented coerced and perjured testimony in the plaintiif's
criminal trial, that “every reasonable official would have known
that coercing |a co-defendant] to testify falsely” would violate
plaintiff's rights. 88 F3d at 1570,

The issue of whether subjective intent may be considered in
the qualified immunity analysis can be sticky. A comparison of
MeMillian and Walker v. Schwalbe, 112 F. 3d 1127 (11th Cir.
1997} with the ent banc opinion in Jenkins v, Talladege City
Board of Education, 115 F. 3d 821 (11th Cir. 1997), indicates
that the legal analysis applicable to the particular constitutional
right at issue determines the extent to which the official’s intent
may be considered.

IHspute gt,ﬂg. {0

MEDIATION

Plaintiff's Burden in Overcoming
Qualified Immunity

When a public official raises the defense of qualified immunity,
the plaintiff bears the burden of showing that the rights allegedly
violated were clearly established at the time of the constitutional
transgression. Barts v. Joyner, 865 F. 2d 1187, 1190 (11th Cir.
1989), The Eleventh Circuit has for some time recognized the fol-
lowing two-part analysis for qualified immunity claims:

1. The defendant claiming immunity must first prove that “he
was acting within the scope of his discretionary authonty when
the allegedly wrongful acts occurred.”

2, When defendant’s burden is satisfied, the plaintiff bears the
burden of proving that defendant’s conduct “violated clearly estab-
lished constitutional law,"

Rich . Dollar, 841 F2d 1558, 1563-64 (11th Cir. 1988), guoting
Zeigler v. Jackson, T16 F. 2d 847 (11th Cir. 1983). The second part
of the test may be split into two analvtical subparts, both of which
are questions of law: the court must determine (a) the state of the
clearly established law at the time of the defendant’s act, and (b)
whether there is a genuine issue of fact as to whether that con-
duct violated clearly established legal rights, Courson v
MeMillian, 939 F. 2d 1479, 1487 (11th Cir. 1991) cifing Rich, id.

Many recent Eleventh Circuit cases seem to skip over this two-
part analysis, probably because in most cases it is somewhat facile.
Omly rarely is it disputed that the official was acting within the
scope of his discretionary authority as a government officer. See,
e.g., Suissa p, Fulton Countfy, 74 F. 3d 266, 269 (11th Cir. 1996).

Qualifications
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Usually, the real issue to be addressed at the outset is whether the
right that the plaintiff claims was indeed clearly established.

If the violation claimed by the plaintiff has nof been estab-
lished at the time of the incident at issue, then the defendant
is due to be dismissed based on his immunity. The clearly
established nature of the right is a question of law for the trial
court, If the court determines that the right is clearly estab-
lished, the question becomes whether a reasonable public offi-
cial could have believed that his conduct was lawful. Jofirson
v. Clifton, id,

This vear, the Eleventh Circuit expressed the
plaintiff’s burden in terms of another two-part
test which apparently assumes that defen-
dant has met his burden under the first
step of the Rich test. According to the
panel in Vista Community Services v.
Dean, in order for a plaintiff to defeat
the qualified immunity defense, he
must show:

(i) that Defendants' conduct vio-
lated his clearly established [con-
stitutional] rights, and

(i} that a reasonable government
official would have been aware of
those rights.

107 F.3d 840, 844 (11th Cir. 1997).

Since the purpose of qualified immunity is to
avoid, to the extent possible, even participating in the
litigation, these questions will usually be addressed in
either a motion to dismiss pursuant to Rule 12(b)(6), or in the
context of a motion for summary judgment.

The United States Supreme Court has recognized that qualified
immunity questions should be addressed at the earliest possible
stage of the litigation. Siegert v. Gilley, 500 U.S, 226 (1991);
Hunter v. Bryard, 502 1.5, 224 (1991).

In many cases, particularly those involving the actions of police
officers, there will be a factual dispute over exactly what did hap-
pen (e.g., how much force the officer used in effecting an arrest.)
Because Fed. £ Civ. £ 56 requires the courts to examine the
record in the light most favorable to the non-movant, the ques-
tion of whether the plaintiff's rights were violated must be decided
based on the assumption that the plaintiff's evidence is taken as
true, and all inferences drawn in her favor. Dofifiite v. Mauwghon,
74 F2d 1027 (11th Cir. 1996).

Even so, the plaintiff's burden is heavy. Since the Johmnson
. Jones decision, the Eleventh Circuit has honed the standard set
forth in Harfow, Malley and Creighton such that even if the law
alleged to be violated is clearly established, the plaintiff still has
the burden of showing that “when the defendant acted, the law
estahlished the contours of a right so clearly that a reasonable offi-
cial would have understood his acts were unlawful.” Post v Cify of
Fi, Lauderdale, T F 3rd 1552, 1557 (11th Cir. 1993), modified, 14
F. 3rd 583 (11th Cir. 1994).

The Post opinion as modified withdrew language in the
original opinion to the effect that a plaintiff must produce evi-
dence to allow a fact finder to find that no reasonable person
in the official’s position could have thought the situation justi-
fied the acts at issue. However, Foy v. Holston, 94 F. 3d 1528

{11th Cir. 1996) strengthened the Post panel's modified con-
clusion with double negatives:

Wo jury could find that it would have been unlawful for
|workers in defendants’ situation] to do as Defendants did i the
waorker lacked discriminatory intent. More important, no jury
could find that reasonable child custody workers would never
have done the things defendants did but for a discriminatory
intent.

94 F 3rd at 1535 (emphasis added.)
The Foy panel held that even with evidence in the
record of discriminatory intent on the part of
the defendants, qualified immunity may be
available. “That state officials can act law-
fully even when motivated by a dislike
or hostility to certain protected behav-
ior by a citizen is well established.
[Citation omitted.] That state offi-

cials can be motivated, in part, by a

dislike or hostility toward a certain

protected class to which a citizen

belongs and still act lawiully is like-
wise well established. [Citation omit-
ted.]” 94 F. 3d at 1534.

Foy's conclusion that, under the facts
in that case, evidence of discriminatory
intent was not enough, of itself, to overcome
a motion based on qualified immunity is consis-
tent with post-fHarfow Eleventh Circuit and

Supreme Court precedent establishing that an official's
subjective intent is irvelevant to the analysis of objective reason-
ableness, See Lassiter . Alabama ARM University, 28 F, 3d 1146,
1150 (11th Cir. 1994)(on rehearing en banc), citing Anderson, 483
LS. at 641. Lassiter quoted with approval the decision in Post,
which declared,

[1]f case law, in factual terms, has not staked out a bright line,
qualified immunity almost always protects the defendant.

T F 3d at 1557.

Foy also emphasized the fact that there was evidence of suffi-
cient lawful motivation, along with the evidence of discriminatory
intent, on the part of the defendants. This evidence essentially
made it a case of mixed motives. In the presence of evidence of
valid reasons for the actions, the defendants were entitled to quali-
fied immunity. 94 F.3d at 1535-36.

While the facts of the case at bar need not be the same as

those in the case law held up as showing that the defen-

dant violated a clearly established constitutional right,

they do “need to be materially similar” in order for the

plaintiff to overcome a claim of qualified immunity,

Adams v. St. Lucie Counly Sheriffs Dept., 962 F. 2d

1563, 1573 (11th Cir. 1992), quoted in Lassiter, id.

For qualified immunity to be surrendered, pre-existing

law must dictate, that is, truly compel (nol just suggest

or allow or raise a question about), the conclusion for

every like-situated, reasonable government agent that

what defendant is doing violated federal law i the cir-

ctimsfances,

28 F3rd at 1150 (emphasis in original ).

The language in Lassifer and Foy strongly indicates that, with-
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out a case “on point” with regard to the specific conduct under-
taken by the defendant official, the official is probably due to be
dismissed as an individual defendant. Two other cases contain
even stronger statements about the need for a plaintiff to cite a
case with nearly identical facts. Consider the Circuit's language in
Bates v. Hunt:
We know of no appellate decision on the Equal
Pratection clause that holds that the length and the
nature of experience in government service cannot be
relied on in fixing the pay of employees doing similar
work...Nothing in the Equal Protection clause plainly
says that relevant experience cannot be considered.
3 F3d 374, 379 (11th Cir. 1993). Two vears later, in Barnefte v
Folmar, the court said:
No case binding in this circuit clearly established as a
legal matter that plaintiffs’ resignations were, in these
circumstances, discharges. And, no case has been cited to
us that clearly established (in 1990 before Wilson spoke
publicly) that a violation-of-liberty-interest claim would
arise where the employee resigrnied his employment...and
where the employer's stigmatizing statements were made
after the employee had resigned.
G4 F.3d 598, 601 (11th Cir. 1995) (emphasis in original). See
also Suissa, T4 F. 3rd at 269-70.
Finally, in Jenkins v. Talladega City Board of Education, an en

bane court of appeals vacated a panel decision refusing to grant
qualified immunity to school officials in a search context. 115 F,
3d 821 (11th Cir. 1997). The parents of two eight-year-old girls
sued the school board and individual teachers claiming that the
elernentary school students' Fourth Amendment rights were vio-
lated by a strip search conducted to find another student’s missing
seven dollars. The court held:

Applying the principles explicitly stated in Lassiter, we

conclude that, at the time these events took place, the

law pertaining to the application of the Fourth

Amendment to the search of students at school had not

been developed in a concrete, factually similar context to

the extent that educators were on notice that their con-

duct was constitutionally impermissible,

115 F. 3d at 828,

Seemingly to the contrary, however, Walker v. Schuwalbe, 112 F.
3d 1127 (11th Cir. 1997), held that in First Amendment retaliatory
discharge/demotion claims, subjective intent or motivation “is a
critical element of the alleged constitutional violation” and there-
fore must be considered as part of the qualified immunity analysis.
Since the plaintiff produced substantial evidenice that his protect-
ed speech embarrassed the defendant and provided a motive for
retaliation, the court assumed at the summary judgment stage
that the defendants did indeed retaliate against him for his speech.
The Walker court found that the facts of several earlier First

POSITION ANNOUNCEMENT
Clerk of Court

The United States Court of Appeals for the Eleventh Circuit invites applications from qualified persons for the posi-
tion of clerk of court, appointed under the provisions of Section 711 of Title 28 of the U.S. Code. This senior level
position is the court's principal case processing and records manager, who also has broad responsibility for person-
nel, budget, space and facilities, and management information. The complete announcement is available from the
Eleventh Circuit Personnel Specialist, 56 Forsyth Street, NW, Atlanta, Georgia 30303. Phone (404) 331-3847. An appli-
cant must possess at least a bachelor's degree and should hold an advanced degree in law, public administration or
other related field. Applicants should send a resume and a letter outlining the applicant’s background and qgualifica-
tions. Applications should be mailed to Norman E. Zoller, Circuit Executive, 56 Forsyth Street, NW, Atlanta, Georgia
30303, and should be sent so as to arrive not later than September 17, 1997. The salary range for this position is

$87,845-5114,313 (JSP-16-17) depending upon qualifications. The Eleventh Circuit is an equal opportunity employer.
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Amendment employment cases from the Supreme Court and the
Eleventh Circuit were “materially similar to the instant case.” This
factual similarity seems to be the only way to reconcile Walker
with Foy and Jenkins.

Digression on State Immunities

Qualified immunity, as discussed in this article, is a defense
against federal causes of action. Suits against individual officials
and employees based on state causes of action are barred by sover-
eign immunity as contained in Article [, Section 14 of the
Alabama Constitution, which bars suit against the state in all but
certain given circumstances, Article 1, Section 14 also bars suits
against an official when the suit is, in effect, one against the state,
Alabarma State Docks . Saxon, 631 So. 2d 943 (Ala. 1994).
However, sovereign immunity does nol bar a suit against state
officers for “torts committed willfully, maliciously, and outside the
scope of their authorities.” MeMillian, 88 F3d 1554, at 1572,

If & suit against the officer in his individual capacity is based
upon the officer’s performance of a discretionary function, the offi-
cer also has the defense of the discretionary function immunity.
Nance v. Malthewrs, 622 So. 2d 297 (Ala. 1993), Discretionary
function immunity protects officials from liability for their errors
in judgment in performing discretionary acts, “those as to which

there is no hard and fast rule as to the course of conduct that one
must or must not take and those acts requiring exercise in judg-
ment and choice and involving what is just and proper under the
circumstances,” Wright v. Wynn, 682 So. 2d 1, 2 (Ala. 1996). This
state-law immunity does not, however, protect an official acting in
bad faith, willfully, maliciously or fraudulently. /d.

To make the whole area more confusing, Justice Cook’s concur-
ring opinion in Korer v. State, 674 So. 2d 1277 (Ala. 1996) equates
the terms "discretionary function immunity” and “qualified
immunity.” In Rorer, the Alabama Supreme Court declined to
adopt the federal courts’ doctrine allowing immediate appeals
where state employees are denied immunity. However, in Rorer,
the issue on appeal was not an individual employee's qualified
immunity, but the state agency’s sovereign immunity pursuant to
Article I, Section 14. The United States Supreme Courl

upheld the state courts’ right to decline to follow the federal
procedural rules regarding interlocutory appeals earlier this yvear
in Johnson v, Fankell, __ 1.5, __, 117 5. Ct. 1800 (1997),

Appealability

The immediate appealability in federal court of an order deny-
ing qualified immunity is a powerful tool. If the court denies a
motion to dismiss or for summary judgment which is based on

January 1981,

Laura A. Callowagy

Alabama State Bar Names Law Office Management
Assistance Program Director

The Alabama State Bar recently named Montgomery attorniey Laura A. Calloway director of its Law Office
Management Assistance Program, becoming one of only 14 other state bars in the nation to implement such a pro-
gram. Last year, the bar’s Solo Practitioners and Small Firms Task Force rec-
ommended the formation of the program to provide office management
information and services to the large percentage of the bar engaged as solo
practitioners or in firms of five lawyers or less. A library of materials on law

office management will be housed at state bar headquarters.

Calloway most recently was engaged in the private practice of law as a
shareholder of Blanchard & Calloway, PC. She was praviously employed as
assistant legal officer of Regions Bank. She is a graduate of Troy State

University and received her law degree from the Jones School of Law in
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qualified immunity, public official defendants have traditionally
been allowed an interlocutory appeal from that decision. See
Mitchell v. Forsyth, 472 U.S. 511, 526 (1985), This was one of the
few exceptions to the general rule against interlocutory appeals
except in those cases specifically set forth in 42 US.C. § 1292 and
Fed. R. Civ. P. 54(h). Sometimes this can result in repetitive
appeals. See, e.g., Vista Communily Services, supra.

In the case of qualified immunity, the courts
reasoned, allowance of an interlocutory appeal
was part and parcel of the defense. Without
it, the public officer would effectively be
denied the benefits of immunity in the
event that the trial judge misinter-
preted the law or chose not to
acknowledge the strength of the
doctrine. Mitchell at 526-28; see
also Fiinn v, Gordon, 775 F.2d 1551
(11th Cir, 1985).

Jofmson v. Jores arguably

reined in the seemingly automatic
right to appeal a denial of qualified
immunity, Jofmson arose from the
Seventh Circuit’s refusal to exercise
appellate jurisdiction over an appeal from
the district court’s denial of qualified immu-
nity. 515 U.S. 304, 115 5.Ct 2151, 2153, 132 L.
Ed. 2d 235 (1995), Jones' suit alleged that he was
arrested after police found him on the street in an insulin seizure,
He sued five policemen, claiming that they used excessive force in
his arrest and that they later beat him at the police station.

Three of the officers filed a motion for summary judgment
at the conclusion of discovery on the ground that, whatever evi-
dence there might be against other defendants, there was no
evidence of excessive force or other wrongdoing against those
three officers, The district court, however, ruled that there was

substantial circumstantial evidence to support a theory that
they were at least present when Jones was beaten, Citing
Seventh Circuit precedent establishing potential liability if
police officers allowed others to beat the plaintiff, the trial court
denied their motions,

When the defendants appealed this decision, the Seventh

Circuit dismissed on the ground that the appellants
were challenging the trial court’s determination
that sufficient evidence existed to present a

triable issue of fact. This was not an
appealable “final decision,” according to
the high Court. In order to be appeal-
able, the issue must be “purely legal™
Does a given set of facts support a
claim of violation of clearly estab-
lished law? Since the defendants
were appealing the trial court's
determination of evidentiary suffi-
ciency, as opposed to its construc-
tion of clearly established law, there
was no appellate jurisdiction.

Had the respondent in Jones cast his
appeal in terms of a challenge to the dis-
trict court’s conclusion that Seventh Circuit
law established a right not to have police offi-

cers stand by while other police officers attack an
arrestee, would the result have been the same? The
answer to this question is far from clear, Justice Breyer's opinion
indicates that the holding is based largely on the police officers’
specific argument that there was no evidence of their personal
involvernent in the beatings. See id. at 2153-54.
The Eleventh Circuit Court of Appeals has interpreted

Johnson as posing no impediment to its appellate jurisdiction

over “core qualified immunity” issues, Coffrell v. Caldwell, 85 F,
Jrd 1480, 1484 (11th Cir. 1996), citing Jofmson v. Clifton, T4 F.
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3rd at 1091. Any issue which is defined as an abstract issue of
law relating to qualified immunity is subject to appellate juris-
diction; if the denial is based even in part on a “disputed issue of
law,” then appellate jurisdiction obtains, according to Cotirell.
After Cottrell, it is clear that a decision based on a “disputed
issue of law” may constitute a judicial recognition of whether
the facts of other cases as compared to the facts of the case at
bar compel a determination that the defendant official “violated
clearly established constitutional rights of which a reasonable
person would have known.”

The court in Coftrell recited in detail the facts before the trial
court in order to undertake its legal analysis. The Eleventh
Circuil panel acknowledged the Jofrison v. Jores rule that
appellate jurisdiction does not extend Lo a trnal court’s findings
regarding evidentiary sufficiency, relying on the Court's subse-
quent decision in Befrens v, Pelletier, __ U.S. __, 116 5.CL. 834,
133 L.Ed. 2d 773 (1996).

In Behrens, the Ninth Circuit had declined jurisdiction over a
second appeal of a qualified immunity claim from a district court'’s
nonspecific order stating that there were factual issues remaining
as to defendant Behrens on a constitutional claim. 116 S.CL At
838, The Supreme Court granted certiorari, and distinguished
Behrens' case from Jofinson by stating that the latter case did not
overrule the principle that summary judgment determinations on
qualified immunity which involve “abstract issues of law™ are
appealable. “Jofirison permits petitioner to claim..that all of the
conduct which the District Court deemed sufficiently supported
for purposes of summary judgment met the Harfow standard of
‘objective legal reasonableness.’ " Id,

The latter statement by the Behrens court is probably the best
definition of a core qualified immunity issue. To be appealable, the
issue must not be whether the evidence is sufficient to support the
fact finder’s inference that the defendant actually participated in
activity which violated clearly established constitutional rights.
Rather, it must be whether, taking the evidence of the defendant's

particular wrongdoing in the light most favorable to the plaintiff,
and applving the principles enunciated in Harfow and other quali-
fied immunity cases:

(1) the constitutional right which the plaintiff claims to

have been violated was clearly established; or

(2) the defendant’s conduct violated clearly estab-

lished law.

See McMillian v. Johnson, 88 F.3d 1554, 1563 (11th Cir.
1996). Therefore, it appears that a “core qualified immunity’
determination over which an appellate court may exercise juris-
diction ascertains whether the plaintiff's version of the defen
dant’s alleged constitutional violation is not objectively reason
able in light of established law showing that the particular con-
duct alleged is unconstilutional.

Practical Applications

Sometimes, the best defense is a good offense. Lawyers repre
senting government officials sued individually for constitutional
or other lederal violations should strongly consider the advantages
of asserting the qualified immunity defense very earty in the litiga-
tion. If there is no clearly established law regarding the subject of
the complaint, the individual officer should be dismissed. Even if
the law is clearly established, but there is no statutory authority or
case law encompassing a fact situation very similar to that
described in the complaint, the defense should be difficult for a
plaintiffl to overcome based on recent precedent.

If the defense fails in the trial court, even at an early stage,
there is the option of an interlocutory appeal, In such appeals,
the appellate argument must be based on a core qualified
immunity issue, rather than the sufficiency of the evidence, On
the other hand, an opponent may be able to convince the appel
late court that it has no jurisdiction to hear the appeal by argu-
ing that the trial court’s decision did not involve a question of
law on a core qualified immunity issue, but merely a determina-
tion of evidentiary sufficiency. [ |
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only, a series of brochures on a variety of legal topics of interest ta the general public,

Below is a current listing of public information brochures available from the Alabama State Bar for distribution by
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Brochures

Law As A Career $10.00 per 100 Qty. §
...oppartunities and challenges of a law career today.

Lawyers and Legal Fees $10.00 per 100 Qty. $
...a summary of basic information on common legal questions and procedures for the general public

Last Will & Testament $10.00 per 100 Qty. $ -
...covers aspects of estate planning and the importance of having a will

Legal Aspects of Divorce $10.00 per 100 Qty. %

..offers options and choices involved in divorce

Consumer Finance or “Buying on Time” $10.00 per 100 Qty. $
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Shipping & Handling$ 5.00
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CLE OPPORTUNITIES

The following in-state programs have been approved for credit by the Alabama Mandatory CLE Commission. However, infor-
mation fs available free of charge on aver 4,500 approved programs nationwide identified by location date or specially area,
Contact the MCLE Commission office af (334) 269-1515, or 1-800-354-6154, and a complete CLE calendar will be mailed to you.

SEPTEMBER

- |
RESIDENTIAL AND COMMERCIAL
EVICTIONS IN ALABAMA
Birmingham
Holiday Inn Redmonl
National Business Institute
CLE credits: 6.0 Cosl: $149
(715) 835-8525

4

DEFENDING WRONGFUL
DISCHARGE CLAIMS UNDER
ALABAMA LAW

Birmingham

Ramada Inn & Suites

National Business Institule

CLE credits: 6.0 Cost: $149

(715) B35-8525

4

DIVORCE LAW: A SYSTEM FOR
YOUR PRACTICE

Birmingham
HealthSouth Corference Center
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $185
{205) 348.6230

4-6

THE MEDIATION PROCESS AND
SKILLS OF CONFLICT
RESOLUTION

Mobile

Mediation Corporation

CLE credits: 22.7 Cost: 5650

(800) 237-3476

5
RESEARCH ON THE INTERNET

Tuscaloosa

Alabama Bar Institute for CLI
CLE credits: 3.0 Cosl: $75
(205) 34R-6230

10
ADVANCED CONSTRUCTION LAW
IN ALABAMA
Birmingham
Holiday Inn Redmon!
National Business Institute
CLE credits: 6.0 Cost: $159
(715) 835-8525

1
UNIFORM COMMERCIAL CODE
SEMINAR
Birmingham
CT Caorporation System
CLE credits; 2.3
(800) 833-3217

12
MEDIATION ADVOCACY
Birmingham
Medical Forum of the Civic Center
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
(205) 34R-6230

1213
MIDYEAR MUNICIPAL LAW
SEMINAR
Orange Beach
Alabama League of Municipalities
CLE credits: 6.0
(334) 262-2566

12
SEVENTH ANNUAL HEALTH LAW
SEMINAR

HBirmingham

Cumberland Institute for CLE
CLE credits: 6.0

(800) BRB-T454

12
DEVELOPMENTS AND TRENDS
IN HEALTH CARE LAW
Birmingham
Cumberland Institute for CLE
CLE credits: 6,3
(800) B88-T454

16
INSURANCE LAW: BAD FAITH
CLAIMS
Birmingham
Lorman Business Center
CLE credits: 3.8
(715) R33-3940

17
ALABAMA FEDERAL FIDUCIARY
INCOME TAX WORKSHOP
Birmingham
Professional Education Systems
CLE credits: 6,7
{715) 836-9700

19
CONFIDENTIALITY OF MEDICAL
RECORDS
Mobile
Lorman Business Cenler
CLE credits: 3.9
{715) B33-3940

19
CRIMINAL DEFENSE LAW
Birmingham
HealthSouth Conference Center
Alabama Bar Institute for CLE
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CLE Opportunities
{Continwed from page 199)

CLE credits: 6.0 Cost: $165
(205) 348-6230

19
INSURANCE COVERAGE 1S5UES
Birmingham
Cumberland Institute for CLE
CLE credits: 6.0
(800) 888-7454

24
ALABAMA FEDERAL FIDUCIARY
INCOME TAX WORKSHOP
Montgomery
Professional Education Svstems
CLE credits: 6.7
(715) 8B36-9700

24
BASIC WAGE AND HOUR LAW IN
ALABAMA
Maobile
Mational Business Institute
CLE credits: 6.0
(715) 835-8525

26

PLANNING FOR THE ELDERLY
AND DISABLED

Birmingham
HealthSouth Conference Center
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
(205) 348-6230

26
LAWYERING SKILLS 101
Birmingham
Cumberland Institute for CLE
CLE credits: 6.0
(800) 888-7454

OCTOBER

1
ALABAMA FEDERAL FIDUCIARY
INCOME TAX WORKSHOP
Mobile
Professional Education Systems
CLE credits: 6.7
(715) 836-9700

3
TAKING AN EXPERT'S

DEPOSITION
Birmingham
HealthSouth Conference Center
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: §165
(205) 348-6230

8™ ANNUAL BANKRUPTCY LAW
SEMINAR

Birmingharm

Cumberland Institute for CLE

CLE credits: 6.0

(800) 888-7454

10
OIL, GAS & MINERAL LAW
Tuscaloosa
Law Center
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
(205) 348-6230

10
EVIDENCE LAW: ARTISTRY AND

ADVOCACY IN THE CLASSROOM

Birmingham

Cumberland Institute for CLE
CLE credits: 6.0

(800) 888-T454

17
WORKERS' COMPENSATION FOR
THE GENERAL PRACTITIONER
Birmingham
Lorman Business Center
CLE credits: 6.0
(715) 833-3940

i7
TORT LAW UPDATE
Birmingham
HealthSouth Conference Center
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
(205) J48-6230

17-18

ADVANCED FAMILY LAW:
RETREAT TO THE BEACH

Gulf Shores

Quality Inn Beachside

Alabama Bar Institute for CLE

CLE credits: 0 Cost: $195

(205) 348-6230

17
ESSENTIALS OF ELDER LAW

PRACTICE
Birmingham
Cumberland Institute for CLE
CLE credits: 6.0
{B00) 888-T454

i7

INTRODUCTORY CONSTRUCTION
ARBITRATOR TRAINING
WORKSHOPS

Maobhile

American Arbitration Association

CLE credits: 6.8 Cost: $125

(404) 325-0101

23-25

THE MEDIATION PROCESS AND
THE SKILLS OF CONFLICT
RESOLUTION

Montgomery

Mediation Corporation

CLE credits: 22.7 Cost: $630

(B00) 237-3476

24
INSURANCE LAW
Birmingham
Civic Center
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
{205) 348-6230

24
ALABAMA SALES AND USE TAX:
AN OVERVIEW AND UPDATE
Montgomery
Lorman Business Center
CLE credits: 6.0
(T15) 833-3940

24
MEDICAL MALPRACTICE UPDATE
Birmingham
Cumberland Institute for CLE
CLE credits: 6,0
(R00) B88-7454

31
TRIAL SKILLS
Birmingham
HealthSouth Conference Center
Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
(205) 348-6230

31
CIVIL PROCEDURE/APPELLATE
PRACTICE
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Birmingham

Cumberland Institute for CLE
CLE credits: 6.0

(800} 888-7454

CLE credits: 6.0 Cost: $150
(800) 826-T681

12

NOVEMBER

7

7

BANKRUPTCY PRACTICE
Birmingham

Alabama Bar Institute for CLE
CLE credits: 6.0 Cost: $165
(205) 348-6230

11" ANNUAL WORKERS'

COMPENSATION SEMINAR

Birmingham

Cumberland Institule for CLE
CLE credits: 6.0

(205) 888-7454

11
PRACTICAL DEFENSE OF DUI

AND DUI ACCIDENTS
Montgomery
SBI Professional Development
Seminars

PRACTICAL DEFENSE OF DUI
AND DUI ACCIDENTS

Auburn

SBI Professional Development

Seminars

CLE credits: 6.0 Cost: $150

(B00) 826-T681

12-16

DIVORCE AND CHILD CUSTODY
MEDIATION TRAINING

Montgomery

Schoal for Dispute Resolution

CLE credits: 40.0 Cost: $985

(404) 299-1128

14

REAL ESTATE

Birmingham

Wynfrey Hotel

Alabama Bar Institute for CLE
CLE credits; 6.0 Cost: £165
(205) 348-6230

14
LITIGATING THE CLASS ACTION
LAWSUIT
Birmingham
Cumberland Institute for CLE
CLE credits: 6.0
(205) 838-T454

21

JURY SELECTION

Birmingham

Medical Forum of the Civic Center
Alzbama Bar Institute for CLE
CLE credits: 6.0 Cost: $165

(205) J48-6230

21

THE ART OF EFFECTIVE
SPEAKING FOR LAWYERS
FEATURING STEVEN D. STARK

Birmingham

Cumberland Institute for CLE

CLE credits: 6.0

(205) 888-7454

<
A

neyman

Pﬂpﬂntt‘miﬂ explains
how neither

Clarence Dirrow

nor Articus Finch
resembled the
single-dimensional,
linear-thinking
attorney that seems to
be almost cliché and
epidemic in the "90s

They were not abridged

versions of lawyers:
Their endless effort to
understand and
appreciate the world
outside the four walls

balance to their lives,

o acquire a type of
enlightened wisdom
that improved their

lives and the lives of
people they served.

of their offices provided
They both worked hard

Order Today: 1-800-577-9499
Oaly $24.95 plus $3.00 S&H
(Al Florda Sales Tax iF sprlisubie)

S
Or by check to:
Seville Publt "0 B 12042
Fensacol, FL 32570.204"
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CLASSIFIED NOTICES

RATES: Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT for "position

wanted" or "position offered” lislings

$35 per insertion of 50 words or less, $.50 per additional word;

Nonmembers: 535 per insertion of 50 words or less, $.50 per additional word. Classified copy and paymant musl
be received according to the following publishing schedule: September "97 issue -deadline July 15, 1997,
November '97 issue—dead|ine September 15, 1987, No deadline exlensions will be made

Send classified copy and payment, payable to The Alabama Lawyer, to: Alabama Lawyer Classifieds, clo Rita Gray,
P.O. Box 4156, Montgomery, Alabama 36101

« PC LAW: Morth America's leading time
billing and accounting software. Currently
serving over 11,000 law firms. Enjoy the
efficiencies of the Windows (16 ar 32 bit)

MEDICAL/DENTAL
MALPRACTICE EXPERTS

\Lw@m;

COMNSULTATRVE EXPERTS
TO THE MEDRCTAL - LERAL COMRSLIRETY

* GRATIS : Medical Team Preview
and Written Findinus
* GRATIS : Conference and
Reps To Your Office
* GRATIS : Written Reports
Il as No Merit

STAT AFFIDAVITS AVAILABLE!

ert Witness services Too Over 750
AT Firms. We Have Earned Qur

atinn Prodently For Phaintiff & Defense
Wi Do N

Telephone (813) 579-8054
Telecopier (8135) 575-1333

We are pleased ic yiir gakls

fully integrated product. Fully featured,
complete accounting system including
confiict checks and a case management
option. AMICLIS ATTORNEY. We also
can supply electronic data conversion
from most past-popular softwares, onsite
implermentation, customization and train-
ing, or attend one of our scheduled
classes, Call ProBill (800) 289-9177.

TRAFFIC ACCIDENT
RECONSTRUCTION: Focus an
issues. Legal testimony, including
deposition and trial. Accident analysis,
scene scale drawing, and evidence
evaluation. Expert witness/consultant
(since 1992) with trial and deposition
experience. Registered Professional
Engineer. Technical society member.

Over 20 years engineering experience.

Traffic Accident Reconstruction
Training. Nuclear Engineering (M5}
and Physics (BA). Contact John E.
Reinhardl, P.O. Box 6343, Huntsville,
Alabama 35824. Phone (205) 837-
B6341.

TRAFFIC ACCIDENT RECON-
STRUCTION: Evaluation of highway
design. Reconstructed over 3,000
accidents an highways, streets, rail-
roads, highway construction zones
involving trucks, vans, cars, pedestri-
ans, farm implements. Computer ani-
mations and drawings prepared. Over
40 years’ engineering experienca. Full
ACTAR certification. John T. Bates,
PE., 1-800-229-5950.

LEGAL RESEARCH AND WRITING:
Rasearch, briel and memoranda writ-
ing, assistance with pleadings, discov-
ery and all aspects of case prepara-

tion. Experienced researcher and
writer. Licensed Alabama altorney and
member of the Alabama State Bar
since 1979, Katherine S. Weed, P.O.
Box 530104, Birmingham, Alabama
35259, Phone (205) 941-1456. No rap-
resentalion is made that the guality of
the lagal services fo be performed is
greater than the quality of legal ser-
vices parformed by other lawyers.

SKIP TRACING-LOCATOR: Need to
find someona? Will locate the person
or no fee for basic search, with 87 per-
cent successful rate. Nationwide.
Confidential. Other atterney needed
searches, reports, records in many
areas from our extensive database.
Tell us what you need. Verify USA. Call
toll-free (B88) 2-VERIFY.

TRAFFIC ENGINEER:
Consultant/Expert Witness. Graduate,
registared, professional engineer. Forty
years' experience. Highway and city
design, traffic control devices, city zon-
ing, Write or call for resume, fees. Jack
W. Chambliss, 421 Bellehurst Drive,
Montgomery, Alabama 36109, Phone
(334) 272-2353.

FORENSIC DOCUMENT EXAMINER:
Handwriting, typewriting, altered docu-
ments, medical records, wills, contracts,
deeds, checks, anonymous lefters.
Court-qualified. Eightean years’ experi-
ence, Certified: American Board of
Forensic Document Examiners. Member:
American Society of Questioned
Document Examiners, American
Academy of Forensic Sciences,
Southeastern Association of Forensic
Document Examiners. Criminal and civil
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matters. Camey & Hammond Forensic
Document Laboratory, 4078 Bilimore
Woods Court, Buford (Atlanta) Georgia
30519, Phone (770) 614-4440, Fax (770)
271-4357.

= ATTORNEY JOBS: Harvard Law

School calls our publication, "Probably
the most comprehensive source of
nationwide and international job open-
ings received by our office and should
be the slarting point of any job search
by lawyers looking to change jobs.”
Each monthly issue contains 500-600
current (public/private sector) jobs.
$45-3 months. $75-6 months. Contact:
Legal Employment Report, 1010
Vermont Avenue NW, Ste. 408-AB,
Washington, DC 20005. (800) 296-
9611). Visa/MC/AMEX.

DOCUMENT EXAMINER: Examination
of questioned documents. Certified
forensic handwriting and document
examiner. Thirty years' experience in all
lorensic document problems. Formarly,
Chief Questioned Decument Analyst,
USA Criminal Investigation
Laboratories. Diplomate (certified)-
British FSS. Diplomate (certified)-
ABFDE. Member: ASQDE; I1Al, SAFDE,
NACDL. Resume and lee schedule
upon requesl. Hans Mayer Gidion, 218
Merrymont Drive, Augusta, Georgia
30907. Phone (706) 860-4267.

DOCUMENT EXAMINER: Cartified
Forensic Document Examiner, Chiel
document examiner. Alabama
Department! of Forensic Sciences,
retired. American Board of Forensic
Document Examiners, Amarican
Academy of Forensic Sciences,
American Society of Questionad
Document Examiners. Over 20 years'
experience |n stale and federal courts
in Alabama. Lamar Miller, 11420 N.
Kendall Drive, Suite 206-A, Miami,
Florida 33176. In Birmingham, phene
(205) 988-4158. In Miami, phone (305)
274-4469. Fax (305) 596-2618.

STRUCTURED SETTLEMENTS:
Inform your chents! Top dollar paid for
insurance settlements, structured sel-
tlement annuities, business noles and
periodic payment contracts, Halp
clients explore their options, Call today,
no obligation. Your client will receive
straightiorward reliable service.
Heartland Capital Funding, Inc. (800)

B97-9825. *Prolessional Annuity
Funding for you and your clienl.”
Brochures available.

« WORKERS' COMPENSATION PREMI-

UM DISPUTES: Contact J. Layne Smith
for consultation and representation of
employers in workers' compansation pre-
mium disputes invalving payrolls, classifi-
cations, expernence ratings, audits, distin-
guishing independent contractors from
employees, and assessments. J. Layne
Smith has over 11,000 hours experience
Iitigating such disputes, for and against
the insurance Industry, J. Layne Smith,
Walker & Smith, PA., 1330 Thomasville
Road, Tallahassee, Florida 32303, Phone
{904) 385-8000; (904) 222-1930; fax
(904) 561-6080,

+ SECURITY NEGLIGENCE: Special

expertise in premise liability, security
training and security procedures.
Authored four security textbooks. Thirty
years' combined experignce In security
and law enforcement. Contact Ron
Vause, 1-800-728-0191.

+ TOXICOLOGIST: Chemical toxicolo-

gist, 25 years' experience in industry,
governmant and universily research
and teaching. Sampling and expert wit-
ness, DUI, product liability, SOT and
Act member, Dr, Richard L. Lipsey.
Phone (904) 398-2168.

+ BUSINESS SALES, MERGERS AND
ACQUISITIONS: Let us help your fami-
ly business client sell their business in
a confidential, fair and hones! manner,
We specialize in small companies with
one ta 15 million dollars In annual
sales. Contact Rick Schoonover for
more information. New South Capital,
Inc., 1702 Catherine Court, Suite 1-D,
Auburn, 36830 and SunTrust Bank
Building, Sulte 321, 1246 15t Avenue,
Columbus, Georgia 31901, Phone
(334) BE7-B786; fax (234) 887-6400.

FOR SALE

= LAWBOOKS: William S. Hein & Ca.,

Inc., serving the legal community for
over 70 years, We buy, sell, appraise all
lawbooks. Send want lists to: fax (716)
BB83-5595 or phone 1-800-496-4346.

« LAWBOOKS: The Lawbook Exchange,

Lid., buys, sells and appraises all
major lawbook sets. Call 1-800-422-
G686, or fax 1-908-686-3098,
MasterCard, Visa and American
Express accepted. Catalogues issued
in print and onfine at www.law-
bookexc.com.

« LAWBOOKS: Save 50 percent on your
lawbooks. Call National Law Resource,
America's larges! lawbooks dealer.
Huge invenlories. Lowes! prices.
Excellent quality, Satistaction guaran-
leed. Call us to sell your unneeded
books. Nead shelving? We sell new,
brand name, steel and wood shelving
at discount prices. Free quotes. (1-800-
278-7799). National Law Resource.

POSITIONS OFFERED

« EXECUTIVE DIRECTOR: The Legal Aid
Society of Birmingham, a non-profit
agency providing indigent defense ser-
vices to Jefterson County Family Court,
Birmingham and ofher municipal courts,

e 1Y B
J! Forrester DeBuys, 111

You establish goals for
creating wealth. We help you
mieel your goals, while
protecting your Family and
estate, through insurance and

financial products.

wﬁ‘%
LI
The CompanyYou Keep®
104 tnverness Center Place
Suite 500
Birmingfam, AL 35242

995-1122
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is seeking qualified applicants to fill the
position of executive direclor,
Responsibilities include managing the
agency’s budget: supervising and evalu-
ation prolessional and support parson-
nel; preparing and negotiating sarvice
contracts as well as the handling of
cases in family and municipal courts.
Position Requirements: Applicant must
be a member in good standing with the
Alabama State Bar. Applicant must
demonstrate effective legal and man-
agerial skills. Preference will be given 1o
apphcants with five or more years of
legal experience. Salary is commeansu-
rate with expernence.

Application Deadline: Ociober 15, 1997
Position Available: December 1, 1987
Applications: Send cover letter,

resuma, lis! of three references and
writing samples to John Lentine, presi-
dent, Legal Aid Society of Birmingham,
2107 5th Avenue, Morth, Suite 201,
Birmingham, Alabama 35203,

The Legal Ald Society of Birmingham is
an equal opporiunity employer. Women,
minorities, vaterans and persons with dis-
abilities are encouraged to apply.

ATTORNEY POSITION: Represent major
state agency in Title VI, 1983, ADA and
personal matters. Excellent benefits and
salary. Minimum three years' expenence
in trial and appeals. Send resume 10

Lawyer, PO. Box 1511, Monigomery,
Alabama 36102-1511.

ATTORNEY POSITION: Prestigious
Birmingham law firm seeks associates

with minimum of two years' experience.
Positions available in real estale/corpo
rate and litigation practice areas. Send
resume to: Hiring Partner, Leitman,
Siegal, & Payne, P.C., 600 N. 20th
Stireel, Suite 400, Birmingham,
Alabama 35203.

MISCELLANEOUS

= WANTED: Anyone having knowladge
of a Last Will and Testament prepared
for Henry F. Jeter and Delene Jeter in
Jefterson, Bibb, Tuscaloosa or other
counties, please contact B. J. Bussay,
5227 6th Avenue, North, Birmingham,
Alabama 35212. Phone (205)-592-
B515 or 334-537-4250.

Notice
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Licenses/Special Membership Dues

1997-98

All licenses to practice law, as well as special memberships, are sold through the Alabama State Bar

headquarters.

In mid-September, a dual invoice to be used by both annual license holders and special members will be

mailed to every lawyer currently in good standing with the bar.

If you are actively practicing or anticipate practicing law in Alabama between October 1, 1997 and

September 30, 1998, please be sure that you purchase an occupational license. Licenses are $250 for the
1997-98 bar year and payment must be RECEIVED between October 1 and October 31 in order to avoid an
automatic 15 percent penalty ($37.50). Second notices will NOT be sent!

An attorney not engaged in the private practice of law in Alabama may pay the special membership fee
of $125 to be considered a member in good standing.

Upon receipt of payment, those who purchase a license will be mailed a license and a wallet-size license
for identification purposes. Those electing special membership will be sent a wallet-size 1D card for both
identification and receipt purposes.

If you do not receive an invoice, please notify Diane Weldon, membership services director, at 1-800-354-

6154 (in-state WATS) or (334) 269-1515 IMMEDIATELY!

T Alsbams Leyer o



Your customers and chients didn't retain

/e

Just any professional”
to represent their business mterests.

Don't retain
st any valuation firm"
to analyze yours.

[N COURT OR OUT, ESPECIALLY IN DEALING WITH THE IRS, yOU SHOULD ALWAYS BE ARMED
WITH A RELIABLE VALUATTON OF YOUR BUSINESS.

FOR SWIFT RESPONSE AND STRICT ADHERENCE TO THE INDUSTRY'S HIGHEST STANDARDS,
RELY ON WILLIAMS, TAvLOR & ASSOCIATES.
WE'RE A NATIONALLY RANKED ACCOUNTING AND CONSULTING FIRM WITH FIVE CERTIFTED
BUSINESS VALUATION ANALYSTS ON PERMANENT STAFF, EVER VIGILANT ON YOUR BEHALF,

WiLLiams, TAvLoR & ASSOCIATES - SERIOUS ABOUT YOUR BUSINESS.

Janies L, WiLLiams, Mo E.'l'm;um. Witriw K Nicrosi 1, Toray W. Yok, 1. Bamy TioweLL,
CPA,CVA CPA,CVA CPA,CVA CPA.CVA CPA, CVA

AYVA
AVATAYA

WILLIAMS, TAYLOR & ASSOCIATES

ACCOLINTANTS « CONSULTANTS

2140 ELEVENTH AVENUE SOUTH, SUITE 400 « THE PARK BUILDING « BIRMINGHAM, ALABAMA 35205
205) HI0HT11 o (K00) B74-5552 « FACSIMILE (205) 930:9177« WEBSITE www.wiacpa.com




New. Powerful
A generation beyond Shepards:

A powerful new way to do research has just emenged. warn you of “bad kaw” while depth of treatment stars tell you which

Introducing KeyCite, 1t's a full citator and effective case-finder, cases discuss your case the most.
rolled into one easy-to-use, graphical service. But whar's really revolutionary fs KeyCite's case-finding power

KeyCite gives vou all the functionality of Shepand's—but with Only KeyCite integrates headnotes, West-reported case kaw, and lopic
stunning advances that tell vou more about a cse. and Key Numbers into one super-efficient tool.

For starters, KeyCite is more current than Shepand's to give you You can quickly focus in on your issue. View just the headnotes you
mone confidence. The same day 1 case Is added to WESTLAWS, its watnt—in fuull fexd, And jump to cases on point. What a brestkthrought
history is available in KeyCite, FREE BOONLET! Try KeyCite FREE through November 30,

KeyCite also covers citing sources missing from Shepard's, Like " 1997** To hestm more, request the FREE o
one million unpublished cases and hundreds of law reviews * \ * hoaklet today, You'll discover a powerful

You'll love the innovative graphics, too. Red and yellow flags l1| - way 1o do research. ‘W

- WEST
FREE TRIAL! CALL TOLL-FREE 1-800-700-9378. GROUP
* Cewergy soon, Loyl e omd YWESTLAY will irchals covemrg beach 1 e movdiamn mper] bsteend onwl v coes bee * * fome esirceom opgdy 0 1997 West Grooep 898593,757

EayCie i 0 v ok of Weest Pubhihing Cammpary. Shepord it o iogisteed yochesih of Shepud s Comgany 14933304






