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1998 Fall Master Calendar
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AUGUST 12 GAL Training
SEPTEMBER 11 Advanced Planning for the Elderly
18 Practical Criminal Defense
25 Family Law Practice
OCTOBER 2 Depositions
9 Tort Law
16 Insurance Law
23 Mediation Advocacy
30 Trial Skills

30-31 Family Law Retreat to the Beach

NOVEMBER 6 Real Estate Law
13 Bankruptcy Practice
19 Jury Selection

19-20 Federal Tax Clinic

DECEMBER 2 Alabama Evidence in Huntsville

3 Effective Negotiating and Settlement Techniques
3 Alabama Update in Montgomery

4 Alabama Update in Mobile

4

Estate Planning

10 Alabama Update in Birmingham
10 Alabama Evidence in Mobile

11 Alabama Evidence in Montgomery
17 Alabama Update in Huntsville

17 Video Replays in Birmingham

18 Video Replaysin Tuscaloosa

18 Alabama Evidence in Birmingham

A
B
|
C
L
E

December 1998 -- January 1999
Dec. 26-Jan. 2 Ski & CLE in Crested Butte, Colorado
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By Vie Lot

Professional
Ethics:

Past and
Present

Vie Lott

PRESIDENT’S PAGE

The following remarks were delivered by 1998-99 Alabama State Bar President Vie
Lott of Mobile, upon his installation during the annual meeting's Grande

Convacation al Orvange Beach,

n drafting my remarks to you today, |

have reflected at length upon the
changes in our profession since | was
licensed in 1975, Ifyou read the newspa-
pers, or even listen lo conversalions
among our own colleagues at the bar,
you will hear concerns aboul our image,
about professionalism, and aboul greed.
In fact, in many of the surveys taken
within our own profession, these issues
are among those fell Lo be of highest
concern, | can't tell you how many times
I have heard, or even thought myself,
that the practice was more genlile, more
civil, and that lawyers were more highly
regarded even as recently as 1975 when |
began my practice.

Yet, somehow, | think that we over-
look, or perhaps forget, some of the
long-standing derision of lawyers, A
speaker al one of our own bar's annual
meelings delivered a paper addressing
the unpopularity of lawyers in which he
“recalled the innumerable publications
by the press of anecdoles and of practi-
cal jokes in which lawyers are the sub-
ject of ridicule.” This was in 1881,

More recently the American Bay
Association's Commiltee on
Professional Ethics, in considering
changes in the profession and its result-
ing decrease in professionalism,
remarked that, "We can not be hiind to
the fact that, however high may he the
motives of some, the trend of many is
away from the ideals of the past, and
the tendency more and more Lo reduce
our high calling to the level of a Lrade,
to a mere means of livelihood, or of per-
sonal aggrandizement, With the influx
of increasing numbers, who seek admis-
sion to the profession mainly for its
emaluments, have come new and

m Thit Aabitrnt Lawyer

changed conditions,” This reporl was
delivered in 1906,

Has our image in fact changed
markedly? Is the professionalisin of the
greal majority of lawyers at a new low
and should this rank as our number one
concern? One could debate these issues
forever, but perhaps the most important
fact is that they are issues and they have
been issues for well over a hundred
years, [ do not mean to indicate that the
current concern aboul a lack of profes-
stonalism and our poor image is not
important or 1s misplaced. To the con-
trary, it 1s my opinion that as officers of
the courl we are sworn o a higher stan-
dard of conduct and [ firmly believe thal
it is the primary role of the Alabama
State Bar to enforce that high standard
and to lead our members to practice by
that 1deal.

However, whether our image has
changed or not, there are many real,
documented changes taking place in
our profession today.

In the less populous communities
across this state lawvers are besieged by
growing numbers of lower and middle
income families in need of legal ser-
vices, bul often unable 1o pay even a
modest fee for those services, These
same fawyers are also cantending with
increasing specialization within the law
and the demands of clients which range
from criminal defense and domestic
relations 1o sophisticaled corporate, tax,
employment, securities and environ-
mental needs,

In our larger communities lawyers
and law firms are striving to create bou-

(Continued on page 250}
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Designed
specifically for
courtroom use, this convenient
softcover manual offers judges
and practitioners many trial-tested
features that not anly provide
fast, accurate answers to
evidentiary questions, but also
guide the user to underlying
authorities and secondary sources.

1998 Edition; softcover; $45.00,
20% Off Additional Coples.

® Complete and Up-to-date
Alabama Rules of Evidence

= Selected Alabama Revised
Statutes, Annotated

= Authoritative Commentary

= Recent Significant Cases
= |llustrations Sections

= Analysis of Current Issues

and Predicted Trends in the
Law of Evidence

®* Appendix Containing the
Study Committee Notes to
Alabama Rules of Evidence

® Quick-Reference Index
® Section Locator

® Annual Editions

TO ORDER, call 800-582-7295
or fax 513-562-8116
or ¢-mail andpubmail@aol.com
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Liques, or maintain corporale clienl
bases in an age of rapidly increasing
consolidation on a state, regional and,
indeed, global basis. This consolidation
of business is resulting in the regional-
ization of legal practices at the corpo-
rate level, often depriving established
local firms of long-time clients,

All of this is occurring against a back-
drop of declining loyalty to firms,
clients and practices driven by the
demand for profitability and by personal
dissatisfaction and unhappiness in the
profession which manifests itsell in the
breakup of law firms and praclices.

Changes in technology have an
impact on the legal profession daily,
increéasing the ability, and thus the
expectation, for rapid response Lo
issues. Gone are the days when
lawvers communicated with typewrit-
ten correspondence as a means of
exchanging positions, negoliating
issues, or responding Lo a client's

COLLECTIONS SOFTWARE

DEBTOR MANAGEMENT
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DESIGNED FOR
COLLECTIONS ATTORNEYS.

FREE DEMONSTRATION VIDED
1.000.627.145]7
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needs. Today in the fast-paced world of
Lelefax, e-mail, compulerized research
and the Internel, issues arise, are
investigated, positions taken and
responses demanded within 24-hour
time frames, Distance is irrelevant,
and juriscdictions begin to (ade, creal
ing ethical nightmares which are yel
to be dealt with at even the national
level, much less locally.

Accounting firms, paralegals, title
insurers, legal specialists and others,
driven by their own profil molives and
the relative inaccessibility of legal ser-
vice Lo the great majority of our popu-
lation, increasingly infringe upon cuy
profession, resulting in even greater
compelition and pressure on courts
and legislators to deal with actions
heretofore deemed as the unauthorized
practice of law,

Trial lawyers versus the defense bar;
litigators versus non-litigators; bou-
liques versus big firms; regional and
national law firms versus local and
slatewide firms; state bars versus spe-
cialty bars; business versus non-husi-
ness lawyers; criminal versus civil—the
list of fractionalization and competitive
factions within our profession goes on
and on, each fighting for a piece of the
action as the pendulum of profitability
swings back and forth,

What, then, does the future hold for
our profession? It has changed more in
the past 15 vears than in the previous
150, In our own stale the number of
lawvers licensed approaches 12,000
versus the mere 5,500 which were
licensed in 1980, On average over
1,100 lawyers sit for the Alabama State
Bar exam each year and over 600
receive their licenses, continuing to
swell our ranks. Despite these facts,
every survey taken indicates the
increasingly difficult ability of the indi-
gent and, alas, the middle class in our
stale {iks vasl majority) 1o access
alfordable, quality legal services for
rouline needs.

It the midst of all of this change, we,
as Alabama lawyers, and our state bar in
particular, must attempt to bring fecus
to eur mission, our strategic plan, and
the role of the bench and har in the
administration of a fair and impartial
judicial system in this state.

In the past several years, we have
begun Lo address many of these 1ssues,

putting into place a strategic plan,
focusing on the perceived lack of pro-
fessionalism and unity of the bar,
debating the import and answers to
challenges to our image, and broaden-
ing service programs Lo our ever-
changing profession.

Today, however, in order to keep pace
with the ever-changing needs of our
profession, its strengths and its weak-
nesses, we must to a better job of antic-
ipating instead of reacting o paradigm
changes in the way we practice law and
the respect we hold for its instilulions,

How do we intend Lo deal with the
fractionalization and influence of spe-
cialty bars and sections? How do we
intend to deal with advertising and
solicitation on the Internet from the
standpoint of enforcing each state's
ethical rules? How do we intend Lo deal
with the growing participation by the
undereducated in our legal system and
the added pressures which this has
placed on lawvers and judges? Whal
can we do to educate the populous of
this state in understanding their legal
system, and appreciating the role of
lawyers and judges? What are we will-
ing to do about the debilitating impact
of billable hours, billing goals, contin-
gent fees and alternative billing tech-
nigues on the spirit of our practition-
ers, and our image as professionals?
What can we do about the widening
gap in bolh expertise and profitability
between rural and metropolitan
lawyers, between large and small
firms? How can we insure the capabili-
ty of all of the people of this state Lo
access our legal system for rouling
needs? What can we do to substantially
increase minority participation in the
legal profession in this state?

To address these issues we musl
pramptly increase communication
among the state and local bars, special-
Ly hars, sections and all factions of our
association. We must find better ways to
reach out to the citizenry of this state
and educate them aboul our legal sys-
tem and invite their participation, and
we must find a way to allow every man
and woman in the state of Alabama who
is in need of legal services to find
affordable, quality assistance,

We can not expect understanding of
our role in the legal system, or respect
for thal systerm, from those who have




no access to it. Most jurisdictions in
this country are now concluding that
the ability to improve access Lo justice
can only come through a combination
ol many eflforts, including pro bono ser-
vices, funding for legal services, alterna-
tive dispute resolution, 10LTA pro
grams, as well as local plans for provid-
ing access to Justice in coordination
with existing organizations, such as bar
assoctations and United Way. Many
other states are considering mandatory
pro bone service lor licensees, the shift-
ing of punitive damage awards Lo fund
legal services Lo the indigent, and laxes
on legal services for such purposes, We
must look at all available avenues in our
state to familiarize our citizens with the
legal system, such as the pilot program
using lay volunteers currently being
conducted in Lee County by the
Administrative Offlee of Courts, We
should also investigate simplified pro-
ceedings in smatl clims court, and for
probate and domestic mallers, or even
consider the establishment of citizen
dispute settlernent cenlers Lo assist in

the resolution of disputes in an efficient
and economical matter,

| know that some of these thoughts
are of concern to many of our practic-
ing attorneys. But we have a dilemma.
We have the opportumty to design a
means for Alabama lawvers to provide
legal services to those in need in this
state, or at least be instrumental in cre
ating other avenues for the underprivi-
leged and middle class lo address their
legal needs, Failing such, we can walch
legislatures or federal courts authorize
wholesale changes in our legal system.,

I think this is the single greatest chal-

lengle facing our profession today, and |
am comvinced that our ability to resolve
it is very much intertwined with the
solution Lo our own image problems,

We must be willing to assume
responsibility, as professionals, for our
justice system and its eredilability, and
we must be willing to lead the mem-
bership of our Alabama State Bar Lo a
swift and just reselution of each of
Lhese challenges,

Thank you, ]
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Most Widely Used"

Now Available For
Windows and DOS

v HUD 1 Automatic Calculations
v Checks & Escrow Accounting
v Word Processor - Spell Check
v Data Base Reporting

v 1099S Reporting

v Regulation Z APR's

v Aggregate Escrow

$1,695.00

*Also Available:
On Site Training
Deeds & Mortgages
Commitments & Policies

FOR LASER
OR
MATRIX
PRINTERS

(800) 937-2938

hitp:www.landiechdata.com

LANDTECH
DATA CORPORATION

1402 Royal Paim Beach Bivd,
Bullding 200
Royal Palm Beach, FL 33411
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EXECUTIVE DIRECTOR’S REPORT

By Keith B. Norman

Education
Debt for

Law School
Graduates

school graduates with educational loans
who sat for the July 1998 bar exam
exceeds $50,000! This tremendous debl
load is borne by 60 percent of the first-
Lime examinees, The tables below
reflect the increasing debt levels of the
February and July examinees over the
last three vears,

n my July 1996 “Executive Director's
Reporl,” | expressed my grave con-
cern about the high education debt load

carried by many law school graduates
sitting for the bar exam, Since my ini-
tial report, the educational debt load of
law school graduates has increased sub-
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Has

stantially. The average debt for law

l FERALIARY 1990 FEBALARY 1897 FEBAUARY 1086
FIRST-TIME EXAMINEES 791 1499 87
I l lcreased EXAMINEES HAVING 125 108 148
EOUCATIONAL BERT {44 poroent) {53 purcent) {81 parcant}
1 11 TIA 44,235,600 710,500 5,180,000
lgl 11 lcan y EOUCATIONAL DEGT = iy i
AVERAGE DEBT $41,085 $36,308 £35,000
DEBT AANGE $600 to $125,000 $1,500 to 390,000 $3,000 1o $90,000
NEAT SEAVICE 15
PERCENT FOR TEN YEARS $457 por manth $470 par month §415 por month
ON AVERAGE DEBT
. JULY 1988 JULY 1987 JULY 1996
FIRST-TIME EXAMINEES L1 ABG a50
EXAMINEES HAVING Ji0 arn 321
EDUCATIONAL GEAT {84 parcant} (68 parcant) {7 parcent)
A 515 14,116,221
EDUCATIONAL DEBT 628,000 $14,116,22 $13,372,000
AVERAGE DEBT 0418 $44,528 40,892
DEAT RANGE $2,000 1o $120,00 §1,000 10 $111,000 $1,000 to §100,000
Keith B. Norman OEBT SERVICE 75
PERGENT FOR TEN YEARS £599 per month 5526 por month $474 par month
(N AVERAGE DEBT
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The bar's Character and Filness
Commiltee expressed its concern about
the potential problems such high levels of
educational debt pose for the profession al
the Board of Bar Commissioners' July
meeting. The commission was very recep-
tive to the committee’s suggestion that a
task force be appointed to study this mat-
ter. Clearly, this issue deserves our con-
cern and our altention because of the seri-
ous consequences it portends for the
future of these new lawyers and the clients
they will represent. The recently complet-
ed Southern Opinion Research survey of
state bar members shows that the median
first-year salary for voung lawyvers is
$33,000, With 60 percent of July's first-
time examinees saddled with a decade of
monthly payments averaging $600 just for
their education, the debt-to-income dis-
parily for these young lawyers is a reason
for concern. As | stated in July 1996, "We
must be concerned that new lawyers
entering the ranks of the profession are
fot $0 burdened with debt thal their abili-
ty to practice or to effectively represent
their clients 1s impaired.” | am hopeful
that we can address this cause for concern
hefore any serious problems develop.

Summit on the Profession: A
Successful First Step

Former state bar president Dag Rowe
convened the Summit en the Profession
on May 14 al state bar headguarters, An
outstanding group af lay persons,
lawyers and judgdes representing specially
bars, judicial organizations and the
appellate courts attended a day long con-
ference Lo discuss issues facing the legal
profession and the judiciary, Among
those attending were Frank Gregory,
Judge Ben McLaughlin, Judge Francis
A. Long, Sr., Greg Breedlove, Keith
Givens, Andrea Summer, Richard
Sandefer, Dennis Knizley, Carol Ann
Smith, Kenneth Fuller, Ed Livingston,
Thomas Sorrells, Judge Charles
Fleming, Launice Sills, Derek Simpson,
Stova McFadden, Fred Killion, Jr.,
Barbara Rhodes, Dawn Howard, Caryl
Privett, Vie Lott, and Wade Baxley,

Each person attending the summil
was asked to list what he or she per-
ceived as the most crucial issues facing
the judiciary and the legal prolession.
The top three issues of concern were: (1)
Judiciary=Selection/Campaign
Conduct/Politicization; (2)

Professionalism-Civility/Factionalization
of the Profession; and (3) Public
Perception=Public Confidence in the
Justice System,

Part of the summil agenda included an
interactive discussion of the top issues
and ongoing efforts by bar groups Lo
address the identified issues of concern.
Participants were divided into three
warking groups to discuss a specific
issue and develop a recommended action
plan. The final recommendations of the
three working groups were as follows:

Judiclary

1} Quick and uniform enforcement of
Canon 7 violations:

2) Memtor legislation that would
adversely affect the judiciary;

3) Remove judicial campaigns Irom par:
Lisan elections;

4) Address the need for minimum qualifi-
cations/standards for judicial candidates;

5) Improve communicalions between
the courts and Lhe bar; and

6) Increase diversity within the bar and
on the bench,

Professionalism

1) Increase CLE to 14 hours with two
hours of professionalism/ethics
required, or as an alternative, have lwo
hours of the existing 12 hours required
to be professionalism/ethics training;

2} Encourage specially bars to develop
mentering programs for members
with the state bar serving as coordi-
nator for all programs;

3) Promotion by state bar of meelings
with vartous groups within the profes-
sion on a periodic basis and inform bar
members of recommendations; and

4} Implement good ideas and promole
communication among all members
about what all professional organiza-
tions and groups are doing on behall of
the profession,

Public Perception

1) Work Lo improve access to legal services
hoth for the poor and middie class
through such programs as pro hono,
free legal advice columrs or law lines;

2) Educate and involve the public to de-
mystify the system through programs
such as the Partnership Program and
court volunteer programs;

3) Promote professionalism within the
legal profession, and decrease faction-

alization and emphasize civility; and
4) Have the state bar serve as the

umbrella organization for lawyers
working together o help local com-
munities and provide visibility for
those efforts Lo help strengthen the
profession's unity and improve the
public's perception of the profession.

Alabama State Bar President Yie Lotl
has appointed summit parlicipants to a
Task Force on Intra-Bench/Bar
Communications to both facilitate com-
munications within the profession and
wark on these recommendations,

Few members of the profession will fail
to appreciate the importance of the three
issues selecled and considered at the
summil, No doubt there are other issues
and problems that will need to be
addressed too, Bul, our profession has
taken a bold and important step forward
tr replace factionalism with cohesion in
arder Lo work on solutions lor these
three problem areas. Only through our
mulual cooperation as a profession can
we realistically expect Lo be successiul in
solving these and the other problems thal
face the legal profession, m

MEDICAL/DENTAL
MALPRACTICE EXPERTS

CRNSLIL TATIVE P EETE
P TR AR ICTA L - LIEERAL, CICARALINTTY

# GRATIS : Medical Team Preview
and Written Findings
* GRATIS : Conference and
Reps To Your Office
& GRATIS : Written Reports
I Case Has No Merit

STAT AFFIDAVITS AVAILABLE!

Full Expert Witness Services To Ovier 750
REPEAT Firms. We Have Earned Oun
Reputation Prudently For Plaintiff & Delense
Alike, We Do Not Broker Lists of University
Iypes Who Are Weak And Vascillate Ad
Infinitem. Our Basic Fee s §275

Health Care Auditors, Inc.

Feuther Soumd Gorporate Centers Bullding 11

1ASTT Fouther Soumd Drive: Pedithouse (040
1).&L0D

Clearwater, Florida 34622552,
Felephone (813) 579 8054
Telecopier (B13) 5751333

W e pleasid 1o reeeive your calls
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About Members

John T. Ritondo, Jr. announces the
apening of his office at 310 21st Street,
North, Suite 500, Birmingham, 35203,
Phone (205) 328-5050,

Elissa H. Green announces the relo-
calion of her office to 301-A Franklin
Street, Huntsville, 35801, Phone (256)
534-7027.

Jane Creekmore Smilh announces
the relocation of her office to 302 N,
18th Street, Bessemer, 35020, Phone
(205) 428-4248,

Donald Lee Herman, Jy, announces a
change of address to 5417 Grove Ridge
Way, Bethesda, Maryland 20852, Phone
{301) 564-0270,

Beth H. Gerwin announces the relo-
cation of her office to 2015 1s1 Avenue,
North, Birmingham, 35203, Phone
(205) 715-4445,

Lucien B, Blankenship announces
the relocation of his office to 2015 1st
Avenue, North, Birmingham, Alabama
35203, Phone (205} 458-1100.

Don F, Wiginlon announces the relo-
cation of his office to 200 Office Park
Drive, Suite 314, Birmingham, 35223-
2404, Phone (205) 942-9233,

Naomi Grace Drake announces the
opening of her office at 2210 N. Main
Street, Suite B, Daphne, 36526. Phone
(334) 626-1312.

Charles L. Payne announces the open-
ing of his office at 301 Title Building,
300 N, 21st Street, Birmingham, 35203,
Phone (205) 322-2331.

- ABOUT MEMBERS, AMONG FIRMS

David P. Dorn, formerly with
Durward & Cromer, announces the
opening of his office at 205 N. 20th
Street, Suite 210, Birmingham, 35203,
Phone {205) 322-3300,

Ray M. Thompsen announces the
opening of his office al 107 Sainl
Frances Streel, Suite 1504, First
National Bank Building, Mohile, 36602,
Phone (334) 690-7794.

Sondra K, McDaniel announces a
change of address to 1134 22nd
Street, North, Suile 101, Legal Arls
Building, Birmingham, 35234. Phone
(205) 207-9888.

Rebecea Navmore Pace, formerly with
Rosser, Marthaler & Narmore, announces
that she has relocated her office to 301 N,
Dickson Street, Tuscumbia, 35674, Phone
(256) 314-6300,

Among Firms

Longshore, Buck & Longshore, PC.
announces the relocation of its offices
lo the Longshore Building, 2009
Second Avenue, Nerth, Birmingham,
35203, Phone (205) 252-7661.

Reasley, Wilson, Allen, Crow &
Methvin, P.C, announces that Stephen
W. Drinkard, R. Graham Esdale, Jr,, L.
Landis Sexton, Julia Anne Beasley, and
Rhon E, Jones have become members
of the firm. Offices are located at 218
Commerce Streel, PO, Box 4160,
Montgomery, 36103-4160. Phone (334)
269-23413.

Armbrecht, Jackson, DeMouy, Crowe,
Holmes & Reeves, L.L.C. announces
that Stephen R. Copeland has become a
member and that Timothy 3. Ryan,
Leah P Ladd, J. Walton Jackson and

Sam David Knighl have joined the firm
as associates and that Tamela E, Esham
has joined as stafl attorney. Offices are
located at 1300 Riverview Plaza, 63 8§,
Royal Street, Maohile, 36602. The mail-
ing address is PO, Bax 290, Mohile,
36601, Phone {334) 405-1300.

Miller, Hamilton, Snider & Odom,
L.L.C. announces thal Willard H.
Henson, Jean M. Powers and Michael
M. Shipper have become members,
Offices are located in Mohile,
Montgomery and Washington, D.C,

Arter Hadden, L.L.P. announces that
Madeliene H. Dobbins has joined the
firm as of counse! in the Washington,
[.C. office, located at 1801 K Street,
N.W., Suite 400K, 20006-1301. Phone
(202) T75-T130.

L.ehr, Middlebrooks, Price & Proctor
announces the apening of its office in
Decatur, located at 303 Cain Street,
N.E., Suite E, F.O. Box 1626, 35602,
and that Steven M. Stastny and Michael
Broom have become shareholders,
Phone (205) 308-2767,

Beard & Beard announces that P J.
Harris has joined the firm, Offices are
located at 416 Gunler Avenue, PO, Box
88, Guntersville, 35976, Phone (256)
H82-314849,

Sirvote & Permutt announces that
Katherine N. Barr has joined the firm,
Offices are located at 2222 Arlinglon
Mvenue, South, Birmingham, 35205,
The mailing address is PO, Box 55727,
35255-5727. Phone (205) 933-7111,

Hand Arendall, L.L.C. announces
that I, Shane Black has joined the
firm, (Mffices are located at 900 Park
Place Tower, 2001 Park Place, North,




Birmingham, 35203, Phone (205)
324-4400,

Rudolph & Associates, BC. announces
that David L. Johnston has joined the
firm. Offices are located at 1130 Quintard
Avenue, Suite 500, Anniston, 36201,
Phone (205) 237-866:3.

Balch & Bingham, L.L.P. announces
that Glenn G. Waddell, of counsel, has
been named regional divector of
Peacemaker Ministries, with new
offices in Birmingham, The mailing
address s P.O. Box 59354, 35259,
Phone (205) 290-0347.

Watson, Fees & Jimmerson, P.C.
announces that Samuel H, Givhan has
become a shareholder. Offices are locat-
ed al AmSouth Center, 200 Chinton
Avenue, West, Suite 800, Huntsville,
A5801. Phone (256) 536-T423.

Jeffrey G. Tickal, lormerly with
Harris, Clecker, Berg, Rogers & Hollis,
has joined the firm of Gullage &
Williams. Offices are located at 2400
Frederick Road, Opelika, 36801, Phone
{334) T05-0200,

Chenault, Hammond & Hall, PC.
announces that Amelia H. Griffith has
hecome a partner. The new name is
Chenault, Hammaond, Hall & Griffith,
BC. Offices are located at 117 Second
Avenue, N.E., Decatur, 35602. Phone
{205) 353-7031,

Michae! R, Forrester, formerly with
Luther, Oldenburg & Rainey of Maobile,
announces he has joined the LS.
Army JAG Corps, and will be stationed
in Germany.

Wisner, Adams & Walker, PC.
announces that Donald W, Lambert has
become a member, Offices are located at
100 Washington Street, Suite 200,
Huntsville, 35801, Phone (205) 533- 1445,

Dempsey & Steed, PC, announces
that R.F. Stewart, 1l and Wiltiam M,
Keever have joined as shareholders.
The new name is Dempsey, Steed,

Stewarl & Keever, BL.C. Offices are local-

¢ at 100 RiverPoin! Corporale Center,
Suite 205, Birmingham, 35243, Phone
(205) 970-0034,

Leitman, Siegal & Payne, IC.
announces that Christopher R. Hood has
become an associate, Offices are located
at The Land Title Building, 6i) 20th
Street, North, Suite 400, Birmingham,
45203, Phone (205) 25.-5900,

Pierce, Ledyard, Latla & Wasden, P.C.
annaunces that Abe L. Philips, Jv. and
A. Lewis Philips, 1 have joined the
firm. Offices are localed at Colonial
Bank Centre, 41 N, Beltline, Suite 400,
Mobile, 36608, Phone (334) 344-5151.

Johann G, Moller announces the for-
mation of Moller & Associates, L.L.C.
His office is located at 1117 22nd
Street, South, Birmingham, 35205,
Phone (205) 939-0000.

Gerhard F.W, Kelter, Jv., PC.
announees that Sarab AA. Ames has
joined the firm as an associale.
Offices are located at 135 8. LaSalle
Street, Suite 1905, Chicago, Hlinois
60603, Phone (312) 853-0900, Other
offices are located in Stockholm,
Sweden, and Frankfurl and
Flensburg, Germany.

Hatcher, Stubbs, Liand, Hollis &
Rothschild announces that €. Morris
Mullin, Theodore D, Morgan and Teri
Yancey Callahan have become parlners
and that W. Fray McCormick and
Bradley R. Coppedge have become
associates, Offices are located at 233
12th Street, Suite 500, Corporate
Center, Columbus, Georgia 31901,
Phone (706) 324-0201,

Robison & Belser, PA. announces thal
Terry A, Sides, formerly of Hill, Hill,
Carter, Franco, Cole & Black, PC., has
joined the firm as a partner, Offices are
located at 200 Coosa Street, Monlgomery,
36104, Phone (334) 834-7000,

Gloria McPherson, currently with the
United States Attorney's Office in
Monlgomery, announces that she has
accepted a position as assistant profes-
sor of justice and public safely at
Auburn University at Montgomery.

Brooks & Hamby, P.C. announces
that Richard H, Holston and James
G. House, 111 have become associates.
Offices are located at 618 Azalea

Road, Mobile, 36609, Phone (334
G6G1-4118,

Andre' M, Toffel, B.C. announces thal
Kimberly B. Glass has become an asso-
ciate, She formerly was a law clerk for
the Honorable Tamara O, Mitchell.
Offices have relocated to the Farley
Building, 4th floor, 1929 Third Avenue,
North, Birmingham, 35203, Phone
{205) 252-7115.

McCartha & Snowden, L.L.C.
announces that Jud C. Stanford has
become an associate. Offices are located
at 2015 1st Avenue, North, Birmingham,
35203, Phone (205) 321-1920.

Bradford & Donahue, PC, announces
that its offices have relocaled Lo 2000-A
SouthBridge Parkway, Suite 525,
Birmingham, 35204, and that David D,
Schoel and W, Gregory Biddle have
become associates. Phone (205) 871-7733,

Mary E. Stansel of The Stansel Law
Firm, P.C. announces that the office
has relocated to 2015 First Avenue,
North, Birmingham, 35203, The mail-
ing address is O, Box 2052, 35201.
Phone (20:5) 458-1100,

Wendy Brooks Crew announces her
disassociation with Baddley & Crew,
PC. and the formation of Wendy
Brooks Crew & Associates. Offices will
remain at 550 Park Place Towers, 2001
Park Place, North, Birmingham, 35203,
Mhone (205) 326-3555,

Parsons & Sutton announces that
Angela L. Kimbrough has become an
associale. Offices are located at 601
Greenshoro Avenue, Alston Place, Suite
700, Tuscaloosa, 35401, Phone (2056)
349-5500,

Myron K, Allenslein and Scott
Denson announce the formation of
Allenstein & Benson, L.L.C. Oifices are
located at 156 8, Lawrence Street,
Muobile 36602, Phone (334) 433-2001.

Gorham & Waldrep, P.C. announces
that Tamara Harris Johnson has
become an assoctate, Offices are
located at 2101 6th Avenue, North,
Suite 700, Birmingham, 35203,
Phene (205) 254-3216.
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Watson, deGraffenried & Holley,
L.L.P. announces that Charles A.
Hardin, formerly an associate with
Burr & Forman, L.L.P, and Joseph E,
Powell have joined as associates.
Offices are located at 1651 MeFarland
Boulevard, North, Tuscaloosa 35406.
Phone (205) 345-1577.

Stewart & Smith announces that
Jason E. Knowles has joined as an asso
ciate, Offices ave located at 1131
Leighton Avenue, Anniston, 36207,
Phone (256) 237-9311,

Rushton, Stakely, Johnston &
Garrett, PA, announces that Paul M.
James, Jr., Chris 8. Simmons, D,

Mitchell Henry, Robert C. Ward, Jx., and

Bowdy J. Brown have become members,

Offices are located a2t 184 Commerce
Street, Montgomery, 36104, Phone
(334) 206-3100.

iarl Benkwith and Cliff Heard
announce the relocation of their office
to the Sterling Centre, 4121 Carmichael
Road, Suite 401, Monlgomery, 36106.
Phone (334) 395-9894,

Willlam T. Eiland, P. Bradley Murray
and Michael D. Sherman announce the
formation of Eiland, Murray &
Sherman, L.L.C. Offices are located at 3
8. Roval Street, Suite 200, Mobile,
36602, Phone (334) 432-0900,

Crosslin, Slaten & O'Connor, PC.
announces that Lee M. RBussell, Jr.,
David W. Van Buskirk, M. Andrew
Donaldson and Melinda Kaye Camp
have become assoctates. The firm has
relocated Lo 2400 Presidints Drive,
Suite 300, Montgomery, 36116, Phone
(334) 396-8882,

Haygood, Cleveland, Plerce &
Speakman announces that fohn Wesley
McCollum, Jr,, formerly of Beasley,
Wilson, Allen, Crow & Methvin, has
become an associate, Offices are located
al 611 E. Glenn Avenue, Auburn, 36830,
Phone (334) 821-3892,

Your Health
Insurance Option...

If you're a member of the Alabama State Bar, Insurance Specialists, Inc., offers you and
your family affordable medical insurance options endorsed by the Alabama State Bar

IS| has been insuring Professional Association members since 1959,
Sole Practitioners = Families » Recent Graduates

$3,000,000 maximum per person

Choice of deductibles and coinsurance

Covers hospitalization, inpatient and outpatient medical care

An optional maternity rider available on some plans

SAMPLE MONTHLY RATES

AGE MEMBER MEMBER & S5POUSE EACH CHILD
<30 $61.14 $107.686 $38.26

a6 $62.36 $130.98 $38.26

40 §73.88 $186.71 $38.25

45 $89.90 $189.82 $38.26

Undarwritten by Continental Casualty Company, one of the CNA Insurance Companias

$750 DEDUCTIBLE, 70% COINSURANGE TO $10,000

ADDITIONAL MONTHLY BILLING FEE BASED ON PAYMENT MODE

For Further Information and A Pergonal Rate Quota Call

{404)814-0232 or 1-800-241-7753

Insurance Spacialists, Inc. ¢ 33 Lenox Pointe, NE <- Atlanta, GA 30324
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'How do we improve the image 7] G

the legal pmfessian today?

Our answer 15 “One lawyer-at a fime,”

=i 19%?--»?-:-;-—_:,_
§ 1._ _:"'l,

And YOU can do your part by having the
Alabama State Bar's award-winning video
presentation “To Serve The Public” shown
in your community!

“T didn’t realize how many programs you had
to help the public.”

“How can our school participate in your part-
nership program?”

“It was an excellent video . . . with lots of

helpful information.”
-The public’s comments on the video

Winner of a 1997 Public Relations Council of
Alabama Merit Award and a prestigious 1998 TELLY
award for video production, “To Serve The Public” is
designed for use in speaking to civic and community
groups, including schools. Every local bar association
in the state has received a free copy of the video pre-
sentation and 300 brochures, Contact your local bar
association president or call the ASB at (334) 269-1515
for additional copies or information, (NOTE: TV and
radio announcements have been excerpted from the
video and are now being shown across the state—look
and listen for them in your community and encourage
your local stations to air them!) This complete public
service video presentation includes: the eight-minute
video; a handbock of speech points; and informational

brochures for the audience.

What Does The Presentation Do?

1) It highlights public service programs and
resources of the state bar, focusing on the public as
the true beneficiary of our legal system;

2) It features real Alabama lawyers involved in
their communities presenting a positive message
about the legal profession in Alabama; and

3) It makes il easy for individual attorneys to take

this message out to their communities.

Why Ia It Important For You To Do Your Part?
The key to the success of the program lies with each
ndividual bar member. Only if the video is seen by the
public, will its positive image message be spread!
Please complete and return this form to;
Communications, Alabama State Bar, P.0. Box 671,
Montgomery, AL 36101 or fax it to {334) 261-6310.

To SERVE

oy

Tre PUBRBLIC

YES. | volunteer to present or to help
schedule a presentation of “TO SERVE THE
PUBLIC" to groups in my area. Contact me
to make arrangements!

NAME
BAR ASSOCIATION
PHONE OR E-MAIL

—_——— e - ——
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= Delegates repre-
senting the more
than 28,000
Rotary Clubs
recently elecled
Mark Daniel
Maloney of
Decatur to serve
as a member of
the Rolary
[nternational
Board of Directors for 1999-2001,
Maloney takes office July 1, 1999 and
will serve two years as one of 18 mem-
bers of the Rotary [nternational Board of
Directors. The board develops policies
and establishes priorities for the global
network of 1.2 million volunteers,

Mark Maloney

BAR BRIEFS

Maloney is a member of the firm of
Blackburn, Maloney & Schuppert,
LLC. He graduated (rom Harvard
College with a degree in history and
received a Doctor of Jurisprudence
degree from Vanderbilt Universily and
a Master of Laws degree in taxation
from New York University.

A Rolarian since 1980, he is a pasl
president of the Rotary Club of Decatur
and served as district governor in 1989-
90, He has received numerous awards
and honors as a Rotarian.

Maloney's wife, Gay, 1s also an Alabama
allorney and Rotarian. She is president
of the Rotary Club of Decatur Davbreak,
Alabama and will serve as an assistant
district dovernor in 1998-99., W

Correction: In the last issue of The
Alabama Lawyer, it was incorrectly
reported that Gregory S, Cusimano of
Gadsden was of counsel 1o the fivm of
Floyd, Keener, Cusimano & Roberts PC.
and thal William D, Scruggs of Fort
Payne was of counsel 1o the firm of
Scruggs, Jordan & Dodd PA,

It should have read that Mr. Cusimano
is a partner with the firm of Cusimano,
Keener, Roberts & Kimberley ££.C., and
that Mr. Scruggs is the senior partner
with Scruggs, Jordan, Dadd, Dodd &
Thompson PA. The editors apologize for
these errors and any inconvenience they
have caused.

Helping Your Business Is Avis

Hem's s business praposition from Avis because you're a member of
Alabama State Bar, We'll give you very special discounts al participating
Avis locations, For example, you are eligible for 20% off our Avis
Association Select Daily rates and 5% off promational rates.

And you can expect the most prolessional service in the industry
Because Avis cars come with Avis people, and trying harder is what they
do best So make it your business to take advantage of all the member
benefits that Avis has waiting lor you. Just show your Avis Member
Savings Card or Association Membership 1D card al time of rental. For
more information or reservations, call Avis al 1-800-698-5685, And he

1

BUSINesS. mume

sure lo mention your Avis Worldwide Discount (AWD) number; A530100,

Especlally For Alabama State Bar Members
: Save $15 Off A Weekly Rental!

Pasisrves a1 Avis It late thirough o Full Skee oot cai, Thien jaresent this coupon il n‘Llaniri il Avin
Iocation i the LS and recelve $15 off 0 weekly rental, Subifect fo comjplobe Terms and Corditions
For peservations, call your tovel comsuliant or Avis st 1-400698-5685,

TERMS AND CONDITIONS

Conua s wiallel et s Itieminediate (Group C) Dveigh o Full Sies lourDoor (Ciodig B) cae Dollar olf g ks to

ol ol e |estanl pedal withh @ anbislmuim el Bve deays. Coupin must be simeidimd o ime of midal, ome per real

An ndvanee reseeyntlon s requiced, May nod be awed i connmion with sy ot luurulh e Follon A specii]

il ['llu[_nu wallil at Avis eorjsoribie sl particijaiting Nesimse locatlons (o B contigio Unibod St Ofler may ol
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MEMORIALS

Judge David Lee Rosenau, Jr.

hereas, David Lee Rosenau, Jr. was

born on April 2, 1903 in Athens,
Alabama. He graduated from Green
University in Athens, He then attended
Yale University at age 15 and upon grad-
uating, was accepted to the Stanford
School of Law at age 19, After receiving
his law degree in 1924, he went to work
in the legal department of Alabama
Power Company in Birmingham. He
moved back to Athens in 1925 and
epened a law office. During this time,
he alse worked as a legal correspondent
for area newspapers,

In 1937 he was appointed by
Governor Bibb Graves to fill a vagancy
in the Limestone County Court, That
began his 44-year career in the judicial
system, one of the longest legal carcers
in the State of Alabama. In 1954 and
again in 1958, he was appointed as one
of four American delegates to travel to
the International Congress of Juvenile
Court Judges in Brussels, Belgium.,
After retiring from the Limestone
County Court, he was appointed by the
Alabama Supreme Court as a special
supernumerary judge who heard courl
cases Lhroughout the state,

He began teaching business law class-
es al Athens State College around 1955
and continued until the late 1960s.
During this lime, he was awarded many
fellowships to universities throughout
the country,

He was a life-long member of the
First United Methodist Church of
Athens, past member of the Lions Club
and a member of the Alabama State Bar,

Judge Rosenau died on Friday, March

13, 1998, at Athens-Limestone Hospital
after a lengthy iliness. The service was
held at the First United Methodist
Church in Athens on Sunday, March 15,
1998, conducted by Dr, Steve Screws
and Dr, Curtis Coleman.

Judge Rosenau is survived by his wife,
Jewell Hertzler Rosenau; two daughters,
Joy Rosenau Graham of Athens,
Alabama and Jill Rosenau Hicks of
Tuscaloosa, Alabama: two grandaugh-
ters, Katharyn Graham of Chapel Hill,
North Carolina, and Johi Hicks of
Dallas, Texas; two grandsons, William
Rosenau Graham of Newport, RI, and
John Jay Hicks of Tuscaloosa, Alabama:
one sister, Margaret Rosenau Wilson of
Athens, Alabama; and several nephews
and one niece,

— Donald B, Mansell
President, Limestone County Bar
Association

John Forrest Dillon, IV

hereas, John Forrest Dillon, IV, of

Alexander City, Alabama was a
member of the Tallapoosa County Bar
Association and the Alabama State Bar
at the time of his death on May 22, 1998
al the age of 67.

Whereas, John Forrest Dillon, IV was
born November 15, 1930 in Alexander
City, Alabama, and attended school in
Montgomery, Alabama; he received a
Bachelor of Science degree from the
University of Alabama in 1953 and
altended the University of Alabama
School of Law where he served as asso-
clate editor of the Alabama Law Review.
Dillon graduated from the University of
Alabama School of Law in 1954, obtain-

i mRw e "a

ing an L.1..B,

Whereas, John Forrest Dillon, IV
served in the Army from 1954 Lo 1957,
obtaining the rank of 1s! lieutenant. His
military service included a tour of duty
in Korea,

Whereas, John Forrest Dillon, IV
became a partner in the firm of
Wilbanks, Wilbanks, & Dillon in 1958,
He was the senior partner of Dillon,
Kelley & Brown from 1970 until 1992,
when he joined the firm of Morris,
Haynes, Ingram & Hornshy and served
as of counsel,

Whereas, lohn Forrest Dillon, IV
served as attorney for the City of
Alexander from 1972 until 1997, for the
Alexander City Board of Education from
1972 until 1996 and for the Tallapoosa
County Board of Education from 1958
until 1997, He also served as attorney
for the Central of Georgia Railroad and
Norfolk-Southern Railroad practicing
throughout Alabama, as well as before
the Interstate Commerce Commission
and the Public Service commissions in
Alabama and Georgia,

Whereas, John Forrest Dillon, IV
served as president of the Tallapoosa
County Bar Association from 1970 until
1987, at which time he additionally
served as & member of the Alabama
State Bar Board of Bar Commissioners.
He was a former president of Kiwanis
Club and Willow Point Golf and
Country Club, as well as a former direc-
tor of the Alexander City Chamber of
Commerce, He was also past senior war-
den of the Saint James Episcopal
Church and former member of the
Baoard of Directors of the SouthTrusl
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Bank of Central Alabama,

Whereas, John Forrest Dillon, IV was
survived by his wife, Robbie G. Dillon;
and daughter and son-in-law Breck and
Joe Wheeler; a stepson, Andy Gothard;
and stepdaughter, Honey Haynes; a
brother, William Dillon; a sister,
Virginia D, Gorman; and five grandchil-
dren, John Wheeler, Sam Wheeler,
Harris Haynes, Hannah Haynes, and
Hamp Haynes,

— Tom F. Young, Jr.
President, Tallapoosa County Bar
Associalion

J. Connor Owens, Jr.

hereas, J. Connor Owens, Jr. was

born in Roanoke, Alabama on
December 30, 1923 and departed this
tife while residing in Bav Minetle,
Alabama, on March 13, 1998,

Whereas, prior to beginning his post-
secondary education, Connor volun-
teered for the Army following the out-
break of World War 11 and distinguished
himself in the European theater, earn-
ing a Purple Heart and Silver Star for
gallantry in action,

Whereas, he attended Clemson
Universily, received his undergraduale
degree in the study of history and
English al the University of Georgia in
1947, and attained his law degree I'rom
the University of Georgia in 1950, while
also teaching undergraduate English at
that institution,

Whereas, lollowing his admission 1o
both the Georgia State Bar and the
Alabama State Bar, he set up practice in
Bay Minette, Alabama in 1952, and
became involved in the work of the
Baldwin County Bar Associalion, serving
as its president from 1972 until 1976,

Whereas, Connor was truly devoted
Lo his profession and gave himself to
it, and was recognized as a prominent
civil defense lawyer, who served on
the Board of Directors of the Alabama
Befense Lawyers Association from
1966 until 1969,

Whereas, Connor was always willing
to lend advice to younger lawyers
regarding problems they were facing in
the course of their profession.

Whereas, Connor trod with much
success before judges and juries
throughoul south Alsbama where his
presence will be greatly missed.

Whereas, Connor was known, not
only for his intelligence, bul for his
compassion, often willing to take up the
cause of a poor citizen wronged with no
expectation of being paid a fee.

Whereas, he had the panache and
learning to appropriately quote
Shakespeare in his briefs Lo support his
positions, as well as reasoned argument
and case cilation,

Whereas, Connor was instrumental in
forming important institutions within
his community, having participated in
conceiving the idea for and organizing
the First National Bank of Bay Minette,
as well as the Bay Minette Country Club.

Whereas, Connor was a deveted hus-
band and father.

Whereas, Connor was an officer in the
First United Methodist Church of Bay
Minette and taught Sunday School there,

Whereas, Connor's life and career sel a
worthy example for his entire profession
and is one that will long be remembered
by the Baldwin County Bar.

Whereas, this brief recitation of a few
salient facls about Connor's life presents
a pale and indistinet Image of the well
lived and full life of Connor Owens, a
life that touched and improved his com-
munity and the lives of many others,

Whereas, the members of the Baldwin
County Bar Association express our
deep regard and sense of loss al Lhe
passing of Connor from this honorable
profession,

Be it resolved that this resolution be
spread upon the minutes of the
Association and that copies be forward-
ed to his wife, Anne Owens, and to his
four children, Margaret Simpson, James
Connor Owens, 111, Leils Morris, and
Elizabeth Frost,

— David A, Simon
President, Baldwin County Bar
Associalion

Norman West Harris

orman West Harris of Decatur,
Alabama, one of the leading lawyers

of this state, died on May 27, 19498, He
was born in Decatur on June 12, 1907
and lived all of his life in thal city. His
father, A.J. Harris, was a distinguished
lawyer, as was his grandfather, C.C.
Harris who, in 1872, moved from
Moullon and began his law practice in
Decatur, His mother, Edith West Harris,
was the daughter of Reverend Anson
West who was a renowned bishop in the
Methodist Church. He was preceded in
death by his brother, Julian Harrts, who,
like himy, lor over a half century was a
giant of the legal profession in this state.
Harris graduated from high school in
Decatur in 1923, In the fall of thal year
he entered Alabama Polytechnic
Institule (now Auburn Universityl and
received a B.S, degree in electrical engi-
neering in 1927, After graduation he
worked for Brooklyn Edison Company
in Brooklyn, New York for 1 imonths.,
He quickly realized that the law had a
higher claim on his talents. Al the sug-
destion of his father, he entered the law
schaol of the University of Virginia in
the spring of 1928, In the spring of
1931 he received a law degree and
entered Jaw practice with his father, A,
Harris, and his brother, Julian Harris.
After their father's death in 1935, he
and his brother formed a parinership,
Harris & Harris, a firm that was univey-
saily recognized throughout north
Alabama for ils integrity and surpassing
legal skill, In 1989 Harris & Harris
merged with Caddell & Shanks and
hecame Harris, Caddell & Shanks, IC.
He continued as a member of that fivm
until his retirement on October 1, 1992,
Harris was skilled not only as a prac-
Licing lawyer, he was distinguished as
well in public service. He served in the
legislature of Alabama for 12 years, one
lerm in the Senate and two terms in the
House of Representatives, He was a life-
long member of the First United
Methodist Church where he had served
an the board of stewards, including sey-
eral vears as its chairman, Governor
Dixon appeinted him as a special justice
of the Supreme Court of Alabama to sil
with the six active justices in the case of
Fleetwood Rice vs. Tuscaloosa County
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hecause the six were tied and it was
necessary to break the tie,

Ini the trial of a lawsuit Norman
Harris was a fierce advocate and a
feared adversary, He neither asked nor
dave quarter in pursuing or protecting
his clients’ interests, In every matter
Harris was always the perfect gentle-
man, He displayed in every way the
highest and most noble standards of
ethical conduct, His rale of success in
litigation was yemarkable, His life and
service made a lasting impression for
good upen the administration of justice
in this stale,

He has left for all of us who claim the
name of “lawyer” a perfect example of
neble and devoted service Lo the 4
“Jealous Mistress."

— John A, Cadell
NDecatur, Alabama

Charles Reeder

Charles Reeder

hereas, Charles Reeder, a long-

standing member of the Mohile Bar
Association, died on February 6, 1998,
after a couragdeous baltle Lo recover from a
debilitating stroke, Charles was a man of
many talents, a restless intellect, learned
of the law, a gifted teacher, avdent support-
er of many cultural and civic causes,
skilled photographer and poet, and per-
haps ahove all, a person truly loved and

LY
admired by many hundreds of men and
wormen, hoys and girls, whose lives he had
touched and enriched.

Reared in Montgomery, with an
early career in journalism, Charles
served in the LS, Army Air Corps as a
metearologist during World War 11,
He subsequently graduated from
lones Law School and obtained his
license to practice law. A resident of
Mobile since 1965, he regularly partic-
ipatled in the actlivities of this associa-
tion and of the state bar, including
CLE, until his death, even though he
chose not to engage actively in the
practice of law,

The principal interest of Charles was
as an educator. A renowned mathemati-
cian, he chose private tutoring as his
special forte. Over many years he literally
tutored two, and sometimes three, gen-
crations of hundreds of Mabile families
through the intricacies of algebra, geom-
etry, rigonometyy and calculus at both
high school and college levels, and
hecame the admired, respected and loved
friend of children and parents alike.

For many vears Charles also served
Spring Hill College as an experl
fundraiser and student recruiter. A life-
long Episcopalian, e was an active
member of 5t John's Episcopal Church
while in Mohile. He is survived by many
nieces, nephews, grandnieces and
grandnephews and numerous other
devoted relatives who live in Mobile,
Montgomery and other cilies.

Now, therefare, be it resolved by the
Mobile Bar Association, in meeling
assembled this day, that the members
mourn the death of Charles Reeder,
whose exemplary life of service to
olhers has been an inspiration to all
who knew him; and whose diverse Lal-
ents and warm friendship and under-
standing have enriched the lives of all
the members of this Association who
have been privileged to know him, as
well as the lives of many of their chil-
dren and grandehildren; and whose
career has done honor to his chosen
profession.

— Stova McFadden
President, Mobile Bar Associalion

Charfes Athert Lesesne Jolmstone, Jfr.

Charles Albert Lesesne
Johnstone, Jr.

hereas, Charles Albert Lesesne

Johnstone, Jr., a distinguished and
highly respected member of the Mobile
Bar Association, departed this life on
March 3, 1998, at the age of 87 years;
and

Whereas, the Mobile Bar Associalion
desires to honor his name and recognize
his many contributions to the legal profes-
sion, City of Mobhile and State of Alabama;

Now, therefore, be it remembered
that Charles Albert Lesesne Johnstone,
Jr, was born on December 3, 1910, in
Mabile, the son of Charles Alber
Lesesne Johnstone and Virginia Inge
Juhnstone. Charlie Johnstone grew up
on Government Streel a few blocks west
of Broad Street. He graduated from
Murphy High School in 1927, and wenl
an to the University of Alabama receiv-
ing his A.B, degree in 1932 and
achieved membership in Phi Beta
Kappa. In 18934, he earned his L.L.B.
degree from the school of law.

In 1937, Charlie Johnstone lefl his
individual law practice lo join the
firmm of Stevens, McCorvey, McLeod,
Goode & Turner. Thal same year, My,
Tom Stevens left the firm Lo become
vice-president and general counsel of
the Waterman Steamship Company,
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and Charlie was fond of saving he took
Mr, Steven’s place, The year 1940 was
not a good one on the world scene,
but it marked a high point in Charlie
Johnstone's life because on October
121h of that year, he married the love-
ly and gracious Olivia Mayton of
Mabile, who survives him.

During Waorld War 11, Charhe
Johnstone entered the United States
Army and served as a caplain in the
legal division of the Office of the Chiel
of Engineers from 1942 1o 1945 in
Washington, [1.C. and was discharged
with the rank of major, He then
returned to his law firm and went on Lo
serve for many years as sentor parlner
of that firm, now Johnstone, Adams,
Bailey, Gordon & Harris, L.L.C.

Charlie Johnstone was a learned prac-
titioner of the law. When a young lawyer
joined his firm, the young lawyer was
told by contemporaries not to worry if he
or she could not fird the answer when
assigned a legal vesearch project by Mr,
Johnstone, If he ever asked for research,
one could be assured that there was not
an answer because he would have kKnown
it. He also had a good grasp of the practi-
calities of law pract.ce, counseling young
bwyers that il it looks like the judge is
leaning your way, get out of the court-
room as fast as you can.

In a mayor fawsuil in the circuil courls
of Conecuh and Monroe counties, he was
successful in quieting Litle Lo some
40,000 mineral acres. The bill in equity
in that case was tried before the
Honorable Robert E. L. Key in Evergreen,
At the conclusion of the trial which last-
ed a number of davs, Judge Key stated
irom the bench, “Mr. Johnstone, that is
the wav a bill in equity should be present.
ed to the court; we should wrap it up and
senl it to the law sehool.”

A considerable portion of Charlie
Johnstone's practice related o probale
maltters, and carly in his legal career,
Charlie, Ralph Holberg, Jr, and another
contemporary spenl bwo or three
evenings a week for a period of one to
twa vears assisting the chief clerk, Miss
Edith Vaughan, in crafting court orders
which were used by the court for a

number of years. Miss Edith carefully
reviewed pleadings and proposed court
orders filed by lawyers in the court with
a fine-tooth comb and would frequently
send such pleadings and proposed
orders back to members of the bar
marked in red ink with instructions for
redrafting. But Miss Edith staled thal
she never had Lo send a pleading or pro-
posed court order back to Charlie
Johnstone because whatever he drafted
was always in perfect form.

Charlie Johnstone was very organized
and used his time at work to the fullest;
hie was not given to taking coflee breaks.
However, it was rare indeed that he did
not leave the office at 11:30 a.m. sharp
on Wednesdays for his golf game—rain
or shine. i it was raining as he left the
office, he would tell the receptionist il
never rains on the golf course,

Charlie Johnstone served as presi-
dent of this association in 1956 and
was a member of the Alabama State
Bar and American Bar Association and
the Farrah Law Sociely, He served as a
director of the Merchants National
Bank of Mobile and was active in many
ol the cily's business, civic and cultur-
al erganizations,

Charlie lohnstone was admitted to
praclice hefore the Alabama and United
States supreme courts, the .S, Tax
Court, the U.S, Courl of Claims, the
U.S, courls of appeals for the Fifth and
Eleventh circuits and the United States
District courts of the Seuthern and
Northern divisions of Alabama and the
Lastern District of Texas,

Charlie Johnstone and his long-time
friend and partner, Bob Adams, were
honored by their firm with the estab-
lishment of the Johnstone Adams
Scholarship at the University of
Alabama School of Law and the dedica-
tion of the room at the Alabama State
Bar housing the staff of The Alabama
Lawyer as the Johnstone Adams Room,

In every respect, Charlie Johnstone
was o lawyer's lawyer and a genltleman's
gentleman. In addition to Mrs
Johnstone, he is survived by his daugh-
ter, Virginia Inge Johnstone Smith; son
in-law, Frederic Lee 8Smith; and grand-

sons, Frederie Lee Smith, I and
Charles Lesesne Johnstone Smith,
— Stova F. McFadden
President, Mobile Bar Associalion

William Michael Clarke
hereas, the Mobile Bar Association
to honors the memory of William

Michael Clarke, a practicing attorney in

Maobile for more than 47 vears, from 1950

until his death on January 15, 1998,

Now, therefore, be it remembered
that William Michael ‘Billy' Clarke was
born in Mobile, Alabama on January 14,
1623, He attended Catholic schoals in
Mobile, including St Patrick's School in
* the Grove" and McGill Institute, then
located at the northwest corner of
Government and Joachim streets, The
excellent faculty at McGill was com-
prised of members of the order of
Brothers of the Sacred Heart.

Billy Clarke grew up in “the Grove"
and altended St Patrick's Church there.
“The Grove” is the area of the City of
Mobile near Beauregard and St. Joseph
streets (now part of the Henry Aaron
Loop). Throughout his life Billy Clarke
spoke highly of the area and all of the
peaple and friends who lived and grew
up there, including the Reverend Oscar
H. Lipscomb, now Archbishop of Mobile.

Alter graduating from McGill
Institute, Billy Clarke served in the
United Stales Marine Corps during
World War 11, from 1942 until 1946,
based in the Panama Canal Zone,

After serving his country, he entered
the University of Alabama where he
received his undergraduate degree. He
was admitted to law school at the
University of Alabama and received his
law degree there in 1950,

He began the practice of law under
the tutelage and in the office of
Graham A. Sullivan, one of Mohile's
most beloved attorneys. Their offices
were in the Van Antwerp Buillding on
the corner of Royal and Dauphin
streets, During this time Billy Clarke
also was employed part-time at
Brookley Air Force Base, the largest
employer of the City of Maobile at that
Lime, He lived in the area of "Birdville"”
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{the home in Birdville having been
built as a *Defense Housing Project”
for emplovees and service people at
Brookley Ar Force Base). While he
worked on Brookley, Billy Clarke “dis-
covered” a relatively new field of law,
that is, Chapter 13 of the Bankruptcy
Act. Many emplovees at Brookley,
because Lhey were not able to pay their
debts and were aboul to lose their
jobs, came to Billy Clarke to get relief,
Billy Clarke found a way for his clients
to pay their just debls with dignity,
without fear of harrassment, late night
phone calls, suits, garnishments, and
loss of their jobs. As a resull, Billy
Clarke established a highly successful
practice in handling Chapter 13 peti-
tions in bankruptcy. He became recog-
nized as the “father” of the Chapter 13
practice in Mobile, and he held that
reputation until he died,

While he practiced with the
Honorable Graham A. Sullivan, Billy
was almost another member of Mr,
Sullivan's family. Graham Sullivan's
sun, James Sullivan, recalls fondly
that when he expressed a desire Lo
participale in sporling events and
fishing, “Mr. Clarke took me to my
first college football game at Ladd

Gary Lynn Aldridge
Birmingham
Admitted: 1978
Died: Jely 12, 1998

John F. Dillon, IV
Alexander City
Admitted: 1953

Died: May 22, 1998

Woodford Wyndham Dinning
Demopolis
Admitted: 15941
Died: May 1, 1958

Stadium at the request of my father,
and on many occasions took me crab-
bing on Lhe Causeway when crabs
were plentiful,”

Furthermore, James Sullivan remem-
bers Billy Clarke as being “fiercely loyal
to his friends and quite influential in
judicial appointments.,”

During the late 19505 Billy Clarke
became very active in state politics. He
was ane of the strongest supporters of
the Honorable John Patterson when
Patterson ran against, and defeated, the
Honorable George Wallace for Governor,
Billy had been a classmate of his friend,
John Patterson, al law school,

Billy Clarke later entered into a law
partnership with Mobile allorneys Tom
Haas and Douglas Stanard, as Clarke,
Haas & Stanard, until his partner,
Douglas Stanard, was appointed to a cir-
cuil judgeship of Mobite County,

His longtime friend, Tom Haas,
described Billy Clarke as a person with a
“great sense of humor...He had 4 keen
interest in *“The Grove' and in Mobile
County Courthouse activities, He was
able to tell many wonderful, colorful
and oftentimes humorous tales aboul
the members of the local bar, most of
whom have now passed away. But Billy

Kobert W. Gwin
Birmingham
Admitted: 1939
Died: June K, 1998

Norman West Harris
Decatur
Admitted: 1950
Died: May 27, 19498

Walter Bruce Henley
Northport
Admitted: 1952
Died: April 25, 1998

Jasper Newton Powell, Jr.
Hartselle
Admitted: 1961
Died: June 6, 1998

Clarke persevered and worked right
until the end,"

Billy was particularly fond of telling
stories aboul outstanding altorneys
who practiced in Mobile, including the
Honorable Sam Johnston, Sr. {grandfa-
ther of Mobile Circuit Judge Joseph E.
"Rusty” Johnston), the Honorable
Harry Seale, and the Honorable Tisdale
1. Touart, longtime judge of the
Inferior and General Sessions Courl of
Maobile County,

Not only was Billy Clarxe a great sto-
ryteller, he in fact started a publication
for the Mohile Bar Association, Lelling
fascinating stories aboult the various
members of the Mobile Bar,

He was a true, loyal friend whose
legacy with the Mobile Bar should not
be forgotten,

William Michael Clarke is survived by
his children, Michelle Wells, Mokile;
Charles E. Clarke, Irvington; Avril
McRKae, Mobile; William Michael Clarke,
Jr., Pensacola, Florida; Fran Dounouk,
Hartford, Connecticut; and Cathy Jones,
Maobile; 19 grandchildren: and two
great-grandchildren.

— Stova F, McFadden
President, Mobile Bar Association

Thomas I, Sweeney
Mobile
Admitted: 1945
Died: June 8, 1998

Douglas Stanley Tavlor
Monigomery
Admitted: 1958
Died: May 20, 1998

Robert H. Woodraw, Jr,
Birmingham
Admitted: 1948
Died: June 7, 199%
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CIVIL ACTIONS AT LAW, THIRD EDITION
by Grover S. Mcleod

Manchester Press is pleased to announce that Grover 5. McLeod has written a third edition of his best-selling
lawbook, n A a. In many ways, this book is monumental, as it is 872 pages in
length and consists of 75 chapter topics, which are the heart of Alabama practice.

Chapter 1 - Actions al Law

Chapter 2 - Negligence

Chapter 3 - Wantonness

Chapter 4 - Negligent Entrustmont

Chapter 5 - Privale Nuisance

Chapler 6 - Trespass

Chapter 7 « Assault and Battery

Chapter 8 - Damage to Trees or Plants

Chapter 9 - False Imprisonment

Chapter 10 - Water Rights Between Upper, Lower
and Adjacent Owners

Chapter 11 - Trover and Conversion

Chapter 12 - Delinue

Chapter 13 - Ejectment

Chapter 14 - Forcible Entry and Unlawful Detainer

Chapter 15 - Maliclous Prosecution

Chapter 16 - Actlonable Fraud

Chapter 17 - Joint Tortfeasors

Chapter 18 - Extended Manufacturer’s Liability
Doctrine of Alabama

Chapter 19 « Products

Chapter 20 - Callateral Source Rule as to Products

Chapter 21 - Actions agalnst Landlords by Tenants
for Injurles or Damages

Chapter 21 - Actions Against Landowners

Chapter 23 - Actions for Wrongful Death

Chapler 24 - Actions by a Parent for Injury or
Death 1o an Infant

Chapter 25 - Torts Within and of the Family

Chapter 26 - Actions That Arise out of, ar are
Exceptions to, the Workmen's
Compensation Act

Chapter 27 - Principal and Agent

Chapter 28 - Conspiracy

Chapter 29 - Restraints Against Trade

Chapter 30 - Libel and Slander

Chapter 31 - Alcohol and the Civil Action

Chapter 32 - Right to Privacy

Chapter 33 - Implied Warranty in the Sale of
a New House

Chapter 38 - Uninsured Motorist

Chapter 39 - Actions Against Fiduciaries

Chapter 40 - Dangers Kept

Chapter 41 - Right to Work

Chapter 42 - Breach of Contract

Chapter 43 - Implied Contracts

Chapler 44 - A-Will Employment Contracts

Chapter 45 - Account

Chapter 46 - Interference With Cantracts

Chapter 47 - Slander of Title

Chapter 48 - Felonles

Chapter 49 - Interference With Dead Bodies

Chapter 50 - Actions by the Attorney for His Fee

Chapter 51 - Actions by Clients Against Attorneys at Law

Chapter 52 - Actions Against the State

Chapter 53 - Actions Against Countles

Chapter 54 - Actions Agalnst Municipal Corporations

Chapter 55 - Medical Malpractice

Chapter 56 - Actions Against Hospitals for Personal Injury

Chapter 57 - The Expert Medical Witness

Chapter 58 - Bad Faith

Chapter 59 - Tort of Qutrage

Chapter 60 - Wrongful Dismissal of a Civil Servant

Chapler 61 - Abuse of Process

Chapter 62 - Wrongful Garnishment

Chapter 63 - Breach of Express or Implied Warranties

Chapter 64 - The Relationship of Insurance 1o the Civil Action

Chapter 65 - The Inadvertent Ending of the Action

Chapter 66 « Actions Against Administrators or Executors of Estates

Chapter 67 - Interference with an Expectancy

Chapter 68 - Punitive Damages

Chapter 69 - Actions for Breach of Covenant of Quiet Enjoyment

Chapter 70 - Actions Agalnst General Contractons

Chapter 71 - Actions Against Accountants

Chapter 72 - Sexual Harassment in the Work Place

Chapter 73 - Retaliatory Discharge

Chapter 74 - Arbltration

Chapter 75 - Actions Against Fellow Employees Involving Safety
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Chapter 34 - Failure to Provide Service by a Public Utility

Chapter 35 - Truth-in-Lending

Chapter 36 - Usury and Related Consumer Credit Incidents

Chapter 37 - Actlons Against Insurance Carrlers for Failure to Settle Claims
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charges) per hook.
( ) Please charge $108.00 to my Visa/MC account per book.
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Signature:
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Jefferson County

The following continues a history
of Alabama's county courthouses—
their origins and some of the people
who contributed to their growth, If
you have any photographs of early
or present courthouses, please for-
ward them to: Samuel A, Rumore,
Jr., Miglionico & Kuwmore, 1230
Brown Marx Tower, Birmingham,
Alabama 35203,

BUILDING ALABAMA'S COURTHOUSES

By Samuel A, Rumore, Jr.

{ Jefferson County )

he Family Courl of Jefferson County

is one of the lew specialized court-
houses in the state of Alabama. It also
has a new facility. Al its recent dedica-
tion and ribbon-cutting ceremony held
on May 26, 1998, Judge Sandra Storm,
presiding family courl judge, declared
that the facility was a “courthouse for
kids." She also stated that good planning
wenl into the courthouse design togeth-
er with many innovations. Because of
this forethought, the courthouse works
well. It is no surprise that the experi-
ences of many people over many vears
went into the planning of the family
court facility.

In 189G, Judge N. B, Feagin, a
Birmingham police court judge, began the
first efforts in Birmingham to treal juve-
niles differently from acults, He began
paroling young offenders Lo the
Birmingham Boys Club, By 1911 the legis-
lature had passed an act which set up a
separale juvenile court in Jefferson
County, The first session was held May 1,
1911 and Judge Samuel Murphy was
appointed by Governor Emmetl O'Neal as
the firsl juvenile court judgde of Jefferson
County, Judge Murphy presided over the
court for the next 28 years until his death
on October 2, 1939,

The first court sessions were held in a
downtown building on 3rd Avenue North
between 20th and 218t streets, near the
downtown courthouse. The court then
rented and later purchased the
Debardeleben home located at 206 15th
Street South, Court was held here from
1913 to 1916, From 1916 to 1918, the Old
Sanitorium located at 1st Avenue and
22nd Street South housed the court. Then
from 1918 to 1926, the City of
Birmingham allowed the court Lo use the
Southside jail for its proceedings.

Judge Murphy and the Jefferson County

Thar Afafarma Lawwyer

Commission recognized the need for a
permanent location for the family court
and made the decision o purchase the old
Eubank property in the Elyton section of
Birmingham for this purpose. Elyton had
been the former county seat town of
Jefterson County from 1821 to 1873, The
new family court was buill within two
blocks of the location where the Elyton
Courthouse had once stood,

In 1927, the juvenile courthouse and
detention home, costing $125,000, was
completed at 120 2nd Court North, This
butlding was constructed in the Georgian
Revival style and was considered one of
the best facilities of its kind in the South,
The structure was later dedicated as the
Samuel D, Murphy Memorial Building,

Following Judge Murphy's death, fami-
ly court was presided over by judges
Walter Emmett Perry, Sr, William L.
Hogue and Talbot Ellis, Under Judge
Elhs, work was begun on remodeling the
main huilding and constructing a sepa-
rate detention facility and shelter cot-
tage. Judge Ellis died suddenly in May
1965 and he was succeeded by Judge G,
Ross Bell on June 11, 1965,

Judge Bell carried on the efforts of
expansion and renovation at family
court, A new §700,000 detention home
on site was completed in December of
1966, In May 1967 the main court
building was renovated, Evan M. Terry
served as architect for thes project and
1. F. Holley Construction Company, Inc.
was contractor,

First Juvenile Court huilding on Southside,
the Debardeleben Home




Fumnily Court of Jefferson Coundy, 1950

Also in 1967, an act approved by the legislature required the
family court judge lo be elected rather than appointed, The act
elevated the position to that of a circuit judge, Judge Bell was
elected as the first presiding circuit judge of the Family Court of
Jefferson County. Ten years later, two new district judgeships were
created. William G. Fowler became a district judge in the
Birmingham division and Ralph 1), Cook became a district judge
in the Bessemer division,

In 1978, after 18 months of planning and construction, another
change was made to the family court physical plant. New offices
for juvenile intake and two juvenile courtrooms, presided over by
trial referees, were completed. The new facilities were needed
because in January 1977, the jurisdiction of all juvenile courts in
the state of Alabama was raised to age 17, In January 1978, the
jurisdiction was
expanded to age 18,
Over the next few
years, the appoint-
ment of new judges
highlighted
changes at family
court. On June 20,
1980, Judge Sandra
Ross became the
district judge in the
Birmingham divi-
ston, On June 23,
1981, Judge
Vincent Schilleci
hecame the district
judge in the
Bessemer division.
And on April 30,
1982, Judge Bell
relired as circuit
judge and was
replaced by Judge
Charles M, Nice,
The most recent
judicial personnel
changes took place
in November 1988

Steiroay e atvivien, Family Court of
Jefferson Counly

Judgnr Sanddra Storm’s courtroom

Family Court of JefRerson County, 1998

when Judge Sandra Ross (now Storm) was elected presiding cir-
cuit judge and Judge Elise Barclay was elected district judge in
the Birmingham division,

The next major improvement at family court was the construc-
tion of an 80-bed detention facility completed in 1990, This build-
Ing was dedicated as the G.
Ross Bell Youth Detention
Center, The archilect was
Harmon Collier Associates,
Ine, and the general contrac-
tor was Miree Constructlion
Corporation,

Planning for the present
family court facility began in
the early 1990s, Court
employees traveled around : ,
the country to study success- “""H",'",{"'”"""' cvremmony— Ty,

: ’ y May 26, 1898
ful innovations in other il
Jurisdictions. Construction
begian in 1995, More than $13,000,000 was spent in renovations,
expansion and landscaping,

The interior of the building blends marble, brick and custom
woodwork, A bwo-story atrium with a magnificent staircase is the
central feature of the renovated structure, The building is fully
handicapped accessible. It contains a children’s play area with a TV
and VCR as well as a food court highlighted by skylights. There
are a dozen glassed-in conference rooms, six courtrooms and a
huge reception area.

The project was designed by Giattina Fisher Aycock
Architects, Inc. Supervising architect was Jamie Aycock, Bill
Harbert Construction Company served as general contractor.
The new Jefferson County Family Court facility should serve
the citizens, and especially the children, of Jefferson County
well into the 21st Century, =]

Samuel A, Rumore, Jr.

Samusl A. Aumom, Jr. i & graduate of the Uiniversity of
Notre Darme and tha Linlversity of Alabarma School of
Law, Mo servod as lounding chalmarson of the
Alabama Stnle Bars Famnily Law Soction and & in prac-
lice i Birmingham with the firm of Migliorico & Rumarne
Rumomn sonas an tha bar comemissionas o tha 10t
Crouil, place number fous, and s a membar of The
Alabarng Lawyer Editorial Board
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- »> OPINIONS OF THE GENERAL COUNSEL

Ry J. Anthony Mclain, general counsel

Corporate
Representation—
Parent
Subsidiaries—
Conflict of
Interest

J. Anthony MeLaln

Question:

“By this letter, our firm requests a wril-
Len opinion from the Alabama State Bar
through its general counsel concerning
the following question of conflict of inler-
est in the conlext of corporalion represen-
tation under the following facts:

“May a lawyer represent a wholly-
owned subsidiary of a publicly traded
parenl company and then institute sep-
arate litigation against the parent com-
pany? For purposes of this question, the
parent company and the wholly owned
subsidiary are separate corporate enti-
ties. Further, what other facts or cir-
cumstances, il found to exist, would
¢reate a conflict of interest assuming
Lhal the separate corporate identities of
Lhese lwo carporale entities would nor-
mally, in and of itself, eliminate a con-
flict of interest under the general rule
provided in Rule 1.7 of the Alabama
Rules of Professional Conduct?

“Our firm would appreciate your writ-

ten opinion in this regard and is await-
ing that written opinion before making
its decision to undertake representation
ol a prospective client in an action
against the parent or holding company
referred Lo above which is a separate
corporale entity from the firm's existing
corporale client ...."

Answer:

You may represent a wholly-owned
subsidiary of a publicly traded corpara-
tion while, al the same time, instituting
litigation against the parent company if
the subsidiary and parent are separale
corporate enlities. You may represent
both entities in unrelated litigation if
both entities have separate corporate
identities, there is no risk that confi-

dential information will be misused,
and your representation of the sub-
sidiary is nol limited by your litigation
involving the parent.

Discussion:

Rule 1.13 of the Alabama Rules of
Professional Conduct recognizes that an
organization clienl is a legal entity and
thus, the entity is the client as opposed
Lo ils officers, directors, employees,
shareholders, or other constituents.
Consequently, the parent corporation,
even when it owns 100 percent of the
stock of the subsidiary, is still a share-
holder and constituent of the sub-
sidiary, See California State Bar Ethics
Opinion 19889-113 (7/6/90).

The Disciplinary Commission of the
Alabama State Bar reached a similar
conclusion in RO-90-96 (incorporated
and made a party of this opinion) when
it held that a law firm may represent a
plaintiff in a suit against an insurance
company that is a subsidiary of a large
corporation, even though the firm rep-
resented other subsidiaries of the cor-
poration in unrelated litigation, if cach
subsidiary has its own corporate identi-
ty and there is no risk that the firm will
misuse confidential information.

From a practical standpoint, the enti-
ty theory has more validity when
applied to large publicly held corpora-
tions, Professor Wolfram addressed this
point in his Hornbook on Moedern Legal
fthics, as follows:

“The posilion of Lhe Code and

the Model Rules, that the lawyer

represents only the corporale

entity, makes sense primarily in

the setting of large, publicly held

corporations, As corporate stock

ownership is concentrated in
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fewer and fewer hands, the dis-
tinction belween corporale enli-
iy and shareholders begins to
blur, In the case of a sole-owner
corporation, they may mergde.
Often a lawyer for such a part-
nership corporation will provide
personal legal services for corpo-
rate principals interchangeably
with services to the corporate
entity, In recognition of thal
common realily, one courl has
held that for conflict of interesl
purposes, a small and closely
leld corporation and its share-
holders are to be treated as virtu-
ally identical and inseparable,”
Waollram, Modern Legal Ethics,
Wesl Publishing (1986) p, 422,
citing fn re Brownstein, 602 P.2d
650, 656-657.

Thus, a lawver may represent a client in
an action against a corporation thal s a
whollyv-owned subsidiary of an existing
corporate client 5o long as the parent cor-
poration is nol the alter ego of the sub-
sidiary, See also Marviand State Bar Ethics
Opinion 87-19. [RO-92-20] @

For an Expert Business Appraisal,
Knowledge and Experience Make
the Difference . . .

Russell Financial Consulting, Ine. is an indepen-
dent certified protessional firm specializing i busi

ness appraisals,  Deirdre Russell, owner, has the
experience and recopnized indusery  credentials
that provide the highest quality, expert valuations
for businesses and professional practices. Her affili-
ation with the American Business Appraisers Net
work, o national coalition of independent business
appralsers, expands her resources 1o offer n wide
f.l!'ll.:ﬁ.' al hl.l‘ilnl'_‘-'\ .\I‘i‘lul\‘i.ll sPnViIces.

VALUATION SERVICE USES:

* LITIGATION SUPPORT SERVICES

* ENTATE PLANNING

* MERGERS AND ACQUISITIONS

o IMPLOYEE STOCK OWNERSHIP PLANS Deledee (Dee) Y, Rusnell,
¢ INVESTMENT AND FINANCING DECISIONS CFA, JD

RUSSELL FINANCIAL CONSULTING, INC.

Post Omice Box 241672 ° MonNTGOMLIY, ALAbama 36124-1672
Teeermone 334'61 36044 ° Fax 3346136029
Mamber Amavican Boimiess Appraneers Narional Nemork « AHA{}HITI‘I Mear Prl'llﬂjlﬂi LIS e

n The Stand, Experience Counts...

Smiley-Smith & Bright has the Experience you can Count On.

Experienced In: * Damage Quandifications in

Yverte

Smiley-Smith
1

Nancy B. Bright

* Forensic Accounting
* Expert Witness Testimony
* Lirigation Support Services

Served As Expert Witness In:

Automotive Dealership Disputes
* Fraud Auditing and Analysis in
Business Transactions
* Analyses of Damages in Breach of
Contract/Fraud Claims

* Analyses of Claims Re: Lost

* Quantification of Economic Profits/Lost Business Opportunity
Capacity Loss

* Analyses of Fraud Claims in . .
Consumer Financing Transactions Smlley-sm th

- & Bright

CERTIFIED PUBLIC ACCOUNTANTS

A 578 Soutn LawreNc: STREFT + MONTGOMERY, AL 38104 » Gynice: (334) 263-9030 + Fax; (334) 263-9080
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I111l LEecisLaTivE WRaP-UP

P By Robert L., McCurley, Jr.

Business Entities

In the last four years the number of business entities avail-
able throughout the United States has dreatly expanded and vir-
tually all of the existing entities have been revised. The model
acts were drafted by the Business Section of the American Bar
Assaciation and the uniform acts are proposed by the
Commission an Uniform State Laws. In each case, committees
of the Alabama Law Institute reviewed these drafts, Alter several
years' study in each case the Institute commiltees made
changes to conform the new laws with existing Alabama law.
Alabama has kept pace with the rest of the nation and in some
cases been oul front in providing a range of business entities
available for use by lawyers as Lhey assist clienls.

The Business Corporation Act was revised and became effec-
Live in Alabama January 1995, Alabama approved a new gener-
al partnership law that became effective in 1997 as well as a
limited liability partnership law that was effective the same
year. The Limited Partnership Act was revised and it will
become effective October 1, 1998,

In 1994, Alabama created the authority for limited liability
companies in Alabama and it was revised Lo meet conformily
with other states. The amended LLC faw became effective in
January 1998, Also revised in Alabama was the Professional
Corporation law in 1984 when at the same time it abolished
any further forming of professional associations,

The Alabama Nonprofit Business law was revised in 1985 and
a new Lnincorporated Nonprofit Act became available in 1996,

Wilh eight choices of business entities now avatlable in
Alabama, the Institule is looking into areas each has in com-
mon with the others. We hope a lawyer will not be caught in a
trap of having to distinguish niot only between the different
henefits each entity offers but needing to know how each dif-
fers in lechnical procedures,

Since November of 1997 a commitlee of Lhe Institute
chaired by James Pruett, a Gadsden altorney, with the com-
mittee's chief reporler, Howard Walthall, professor of law at
Cumberland, has been reviewing areas of law that are in com-
mon Lo determine uniformity among the various acts. Also,

Robert L.

MeCuriey, Jr.

Habaort [ MeCuray, Jr s the dirmctar of the
At Low Inaliiuie of o

Univaraity ol Alabama He recoiaod Pos undergrac-
ate and law degieas rom he Unlvarsity

members of this committee are:
Professor James Bryce, University of Alabama School of Law
Larry B. Childs, Birmingham
James R, Clifton, Andalusia
C. Fred Daniels, Birmingham

Robert Denniston, Mohile

Peck Fox, Montgomery

James F. Hughey, Ir., Birmingham

Greg Leatherbury, Jr,, Foley

Mark Maloney, Decatur

Tommy Mancuso, Montgomery

George Maynard, Birmingham

.. Peebles, Mobile

James Pruett, Gadsden

Dan Siegal, Birmingham

Henry Simpson, Birmingham

Bradley Sklar, Birmingham

Robert Walthall, Birmingham
Areas that have heen identified are:

(1) Mergers and conversions—Roberl Walthall of Bradley,

Arant, Rose & White has led the review of this section;

(2) Definitions=Professor Howard Walthall is comparing the
definitions in all the stalules;

{3) Formations and filing requirements=This study is being
led by Mark Maloney of Blackburn, Maloney & Schuppert;

(4) Foreign qualifications study led by Brad Sklar of Sirote &
Permutt; and

(5) Dissolution and disassaciation is being reviewed hy Rick

Clifton of Albrittons, Givhan, Clifton & Alverson,

Other areas yet to be reviewed are cerlificates of good stand-
ing, tees and purpose, 1L is expected Lhat as an area under
review is completed a bill will be presented to the Legislature
30 that each can be considered by the Legislature as quickly as
possible, The entire study may take several years.

Il anyone has a business enlity area thal you would like for
the committee lo consider, please divect your concerns Lo any
member of the committee or Lo Lhe Institute office.

Institute Annual Meeting

The Annual Meeting of the Alabama Law Institute was held
Thursday, July 9, 1998 during the Alabama State Bar Meeting.
The following persons were re-elected: President—James M.
Campbell of Anniston; Vice-President-Demetrius C, Newton of
Birmingham; Executive Committee Members: Senator Roger
H. Bedford, Ir. of Russellville; George B, Maynard of
Birmingham; Oakley W, Mellon of Montgomery; Yella G,
Samford of Opelika; Richard 5. Manley of Demopolis; Senalor
Wendell Mitchell of Montgomery; Senator Steve Windom of
Mabile; and Representative Mark Gaines of Birmingham.
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Legislators Recognized

Al the Annual Bench and Bar Luncheon, legislators were
recognized for their leadership in passing comprehensive leg-
islation of inlerests to lawyers.

Sponsors of the Limited Partnership Act:

Representative Mark Gaines

Senator Ted Little

Senator Roger Bedford

Sponsors of the Limited Liability Company Amendments:

Representative Mark Gaines

Senator Steve Windom

Sponsors of the Legal Separation Act:

Representative Marcel Black

Representalive Mike Rogers

Senator Roger Smitherman

Senator Sundra Escott-Russell

Senator Roger Bediord

Senator Roy Smith

Senator Ted Little

Laws Being Studied by Institute Committees:

The Uniform Child Custody Enforcement Act, chaired by
Gordon Bailey of Anniston with Penny Davis as reporter;
Uniform Management of Public Employee Retirement Systems
Act, chaired by Kyle Johnson of Montgomery with Professor
Jim Bryce as reporter; Uniform Principal and Income Act,
chaired by Leonard Wertheimer of Birmingham with reporter
Professar Tom Jones; the ongoing review of Criminal
Procedure Law is chaived by Billy Burney of Decatur with the
committee's reporter Bob McCurley.

For more information about the Institute or any of its pro-
jects, contact Bab McCurley, director, Alabama Law Institute,
PO, Box 8614235, Tuscaloosa, Alabama 35486-0013; fax (205)

348-8411; phone (205) 348-7411; Institute homepage:
ww. law.ua.edu/ali, B

B We'd like to announce
that AMICUS has
changed its name.

And nothing else.

Birmingham's premier source for legal staffing is
now Special Counsel. And although we may answer
the phone a little differently these days, nothing else
has really changed

We still have the same experienced legal staffing
consultants you've worked with in the past = and
we still offer the finest attorneys, paralegals, and

| suppart staff in the region

S0 call us at the same number you always have
(205) B70-3330. We may have changed our name
to Special Counsel, but we're still the lirst rame in
legal staffing

| Special Counsel

PANALICGALS s SUPFPFORT ATAN)

Suite 210 » 2340 Waoodcrest Pl, Birmingham, AL 35209
{205) B70-3330; Fax (205} 870-3337

Offices Nationlllg by lntornltionilly_- {300}?37-3436

VAR (I AT & N & AN pnierpres O

‘ ATTORNNEYS «

The NATION'S LEADER In Legal Staffing

1999 Joint Meeting of the Federal and State Bench and Bar

The Alabama Judicial College, a division of the Administrative Office of Courts, is joining with the
Alabama State Bar Bench and Bar Task Force again this year to sponsor the 1999 Joint Meeting of the

Bench and Bar on January 21, 1999 at Embassy Suites in Montgemery. Thay will also be joined by mem-
bers and guests of the State/Federal Council.

\\1/,

—_——
o —

Registration bagins at 8 a.m., with training sessions of
intarest to faderal and stata judges and attorneys prac-
ticing in these courtrooms to follow. The registration
fee of $565 includas a luncheon at noon and a reception
at the hotel following the conclusion of the program.

Additional information on the specific
training sessions and the registration

form will be in upcoming issues of

The Alabama Lawyer and the ADDENDUM.
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Introduction
I turned twenty-one in prison doing life without parole

No ane could steer me right but Mama tried
Mama tried to raise me better but her pleading I denied
Now there'’s only me to blame because Mama tried

The Grateful Dead

illie C. Mosely never had a driver’s license, but he did
Wplenly of driving-and drinking. A second conviction
for DU murder has put the 60-year-old Alabamian in
prisan with a 45-year sentence. His latest victims were a
motoreycle driver and passenger. His first were a mother and
two children. During a recent interview at the state prison in
Atmore, Mosely attempled Lo explain why he drove drunk.
Most of the time when you drink, you ain't hardly
satsfied, and you'll be wanting to go somewhere and do
something when you ain't got no business doing it, At
the time, you don't be thinking because you just say I'll
run right over here and run right back and ain't nothing
going to happen, But it really just don't pay to go.
Although Mosely may regret drinking and driving, he cost
several people their lives and must spend the rest of his own
in prison. lronically, Mosely's mother was strict about alcohol
and never allowed it in her house. His victims would be alive

Brad Bishop

Pralessor Brad Bishop in a long-time laculty marm-

bor at Samford University's Cumbarland School of

Law. In 1902 ha recaived the Alabama State Bar

Award of Marnit lor his contribulion as “author,

P wachor, legal schalar and municipat judge.”
 Author ol several books, his latest is Drunk

Drivers: The Law m Algbarma, published by

Samtbord University Press

today if Willie had heeded his mother's warnings.
Unfortunately, stories such as his are not unusual. Mosely is
just one of thousands across the nation who have caused
injury or death as a resull of drinking and driving.

Statistical Data

Statistics show that about two in every live Americans will
be invelved in an alcohol-related automobile accident at some
time in their lives. On a national level, in 1995, over 17,000
persons died and over one million were injured as a result of
drunk driving accidents. For Alabama drivers, the risks asso-
ciated with drunk driving are even higher,

While the national rate of deaths caused by drunk driving
declined between 1982 and 1991, the numbers in Alabama
vose by over 36 percent, Between 1992 and 1994, more than
3,000 traffic fatalities occurred on Alabama's roads and high-
ways.s Over 40 percent of those deaths were alcohol related.r
In Alabama, between 1992 and 1994, the total number of alco-
hol-related traffic accidents rose three percent, from 8,998 to
9,242 Additionally, injuries from alcehol-related crashes rose
16 percent, from 6,301 in 1992 to 7,323 in 1994 In 1995,
Alabama's annual highway fatality rate was the fourth highest
in the nation. The statistics for 1996 are equally discourag-
ing. Although the number of injuries resulting from drunk
driving accidents fell to 5,560, a significant decrease, the num-
ber of alcohol-related deaths increased to 348,10

Legislative Response to the Drunk Driving
Problem

State legislatures have become increasingly aware of Lthe
dangers and risks associated with drunk driving. In the past
two decades, more than 2,300 anti-drunk driving laws have
been enacted in the United States.» The Alabama Legislature
has conststently enacted tougher DUI statutes that have
resulted in increased fines, longer jail sentences and longer




license-revocation periods. [n 1994, the Legislature substan-
tially amended the DUT laws in Alabama. The 1994 legislation
made a fourth DUI conviction within a live-year period a Class
C felony, punishable by a fine of not less than $2,000 and by
imprisonment of not less than one vear and one day but not
maore than ten years.s More recent amendments Lo the DUI
statute dropped Lhe five-year limitation, and now, a fourth DUI
conviction at any lime during one's life constitules a felony
offense,» Moreover, the minimum line for a fourth DUI con-
viction is now $4,100,

In 1995, the Legislature took further action and lowered the
leggal blood alcohol level for drunk drivers from .10 percent to
0,08 percent. In 1996, the Legislature made it unlawful for any
person under the age of 21, or any school bus or dayeare driver,
Lo operate a motor vehicle with a blood alcehol content of 0.02
percent or more,* In addition, the 1996 legislation set the maxi-
mum blood alcohol level at 0,04 percent lor commercial drivers.»

Despite the strict amendments Lo Alabama’s DUI laws, the
Alabama Department of Public Safety estimates thal a driver
may drive under the influence between 200 to 2,000 times
hefore being arvested for the first time. Studies also show
that drunk driving arrests have fallen each year since 19910
The decrease in DUT arrests and convictions is not, however,
evidence that the stricter laws are working. Rather, in spile of
the tougher laws, the number of alcohol-related trafiic acci-
dents 1s on the rise.:

Conviction rales, which ranged from 95 percent in the
19805 1o 98 percent in 1990, have fallen each year and reached
a low of 78 percent in 1995.0 Although Alabama law provides
that first-lime DUl offenders can be sentenced to a year in jail,
and lined $600 1o $2,100 or both, first-lime offenders are
ravely incarceraled. Rather, most Alabama judges impose the
minimum mandatory senlence for the first offense, Even for
subsequent offenses, maximum sentences and fines are rarely
imposed, and offenders do not always serve the entire time of
i strict sentence,

Often, maximum sentences are not imposed hecause the
tough mandatory sentencing requirements place judges in a
dilermma. The judge must balance the value to society of incar-
cerating the offender against the realization that the decision
could cost the offender his job, the family a breadwinner, and
increase welfare costs o the state, The jails are already over-
crowded, and once the hard core drinker is incarcerated, the
state courl or municipality becomes hable for any medical
expenses incurred during the period of incarceralion,»

Some may nol sympathize with the judges' dilemma, Critics
have argued that maximum sentences should be imposed
unconditionally, However, one must recognize that even when
sentencing was at its toughest in Alabama, drunk driving did
not significantly decline. Statistics seem to indicate that tough
DUI laws are no real deterrent to the problem drinker. In
Alabama, of the approximately 110,000 people convicted lor
driving under the influence between 1988 and 1992, more
than 25,000 were repeat offenders.» Many of those repeal
offenders had (our or more convictions during thal time,
"Figures from the Department of Public Safety show thal
almost 1,400 Alabamians had as many as eight conviclions,"
Alabama's most notorious repeat offender had 13 DUI convic-
Lions in five vears.s

Formerly, habitual repeat offenders benefited from
Alabama’s statute because convictions that were more than
five vears old could not be considered prior offenses for sen-
tencing purposes. If a person with a multitude of DU convic-
tions avoided arrest for five vears, his next conviction would
be treated as if it were his first.» However, Alabama's new
statute abandoned the five-vear limitation with respect to each
offense occurring after the second.» Under the new statute,
once an individual has been convicted twice for DUI, the five-
year limitation no longer applies to that individual, and if he
receives a DUL at any time after the second conviction, it
would be treated as a third offense. A major increase in lelony
prosecutions for drunk drivers is likely to resull,

Other solutions have been offered and implemented to com-
hat Alabama's drunk driving problem. In addition to incarcera-
tion and fines, Alabama law requires an accused Lo altend a
mandalory educational program, often referred Lo as DUI
schoal.n The program is divided into three levels,s Level 1 is a
12-hour course directed primarily toward the social drinker
who made a bad decision,* Level 2 is a 24-hour course aimed
at multiple offenders.» Level 3 involves stale approved treat-
ment programs that last from one to 12 months.» The
Mandatory Treatment Act of 1990 requires every DUI offender
lo complete at least Level 1 of the program,»

DUI schools have been successiul in lowering the conviction
rate of repeat DUI offenders. A 1991 Auburn University study
concluded that Alabama's DUl School program reduced the
number of repeat offenders, especially in the 31-45 age group.
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For thal group, 22 percent of those who did not attend the

program were convicted of a subsequenl DU within the next

two years.” Of those who attended the program,

only 12 percent were convicted of another DUI
within two years,»

ALA. Code § 32-5A-191:
Alabama's Current DUl Statute
Driving Under the Influence (DUI) prosecu-
tions comprise a significant number of the cases
brought in Alabama's municipal and district courls. Section
32-5A-191(a) of the Alabama Codew prohibits any person from
driving while (1) the weight of alcohol in his blood is .08 per-
cent or more; (2) he is under the influence of alcohol, a con-
trolled substance, or both to a degree that venders him inca-
pable of driving safely; or (3) he is under the influence of any
substance that impairs his mental and physical faculties to
such a degree that he is incapable of safely driving.

Although most prosecutions pursuant to section 32-5A-191
rely upon a chemical analysis of the defendant's blood or breath,
the prosecubion may establish a prirma facie case of DUI without
reference Lo such tests. A prama facie case requires Lthat the
prosecution establish the following: (A) reasonable suspicion Lo
stop Lhe vehicle; (B) proof of operation or actual physical con-
trol of a motor vehicle; (C) probable cause that led to the arrest;
and (D) the arresting officer's on-the-scene observations and
conclusions that (i} the consumption of alcohal or other intoxi-
canls was involved and (i) the consumption affected the physi-
cal coordination and mental faculties of the accused to such an
extent that he was incapahle of safely driving. Of course, a
chemical test, although not required, may be used to substanti-
ate or carroborate the prosecution's case.

A, Reasonable Suspicion to Stop the Vehicle

The first element of a prime facte case requires that an offi-
cer have reasonable suspicion Lo stop or approach the vehicle.
[n Martin v, State, the courl made it clear that probable cause
is not required to stop a vehicle.» However, mere suspicion of
a violation is not an adequate justification,n The officer must
demonstrate “independent facts which lead to an ‘articulable
and reasonable’ suspicion” of a violation before stopping a
vehicle» Factors that can contribule Lo a reasonable suspicion
include (1) "erralic or evasive” driving such as speeding, run-
ning off the road, or crossing the center line; (2) the “appear-
ance of the vehicle” or those in it; t3) the time and location of
the vehicle when il is stopped; for example, in an area known
for narcotics activily; and {(4) the “experience of the police offi-
cer,"o One factor alone will rarely justify an investigatory slop;
rather, a totality of the circumstances test is employed which
generally requires a showing of a combination of the forego-
ing factors,»

The reasonable suspicion standard, developed by case law,
has heen codified by the Alabama legislature, Section 15-5-3()
of the Alabama Code provides that the officer may "stop any
person abroad in a public place who, he reasonably suspects, is
commilting, has committed or is about to commit a felony or
other public offense,"s
B. Actual Physical Control or Possession of the Vehicle

In addition te the reasonable suspicion requirement, an offi-
cer must prave Lhat the accused was in actual physical control

of the vehicle, In Cagle v. City of Gadsden, the court staled
Lthat proof of control or possession of a motor vehicle while
under the influence may be established in two wavs.s One
method is the use of direct evidence, typically, the eyewitness
testimony of the arvesting officer, Second, civcumstantial evi-
dence may establish that the individual, though not actually
seen driving, was in "actual physical control” of the vehicle,
“Actual physical control” has been defined as the “exclusive
physical power, and present ability, to operale, move, park, or
direct whatever use or non-use ts Lo be made of the motoy
vehicle at the moment."s Under this approach, convictions
have been upheld in cases in which the efficer found the
defendant asleep or behind the wheel of a crashed
automobhile.» In addition, admissions by the defendant thal he
was driving and eyewitness testimony that the defendant was
driving have been held sufficient to support a DUI conviction,

In Cagle v. City of Gadsden, the Alabama Supreme Court
introduced a “lotality-of-the-circumstances” test to determine
whether an individual was in actual physical control of a vehi-
cle In so holding, the courl expressly abandoned the three-
pronged tesl enunciated in Key ». Town of Kinsey, which pre-
viously set forth the elements necessary to establish actual
physical control,

Under the ey tesl, the prosecution had Lo lirst show thal
the accused was in actual or constructive possession of the
vehicle’s ignition ley or thal the key was not necessary to
operate the vehicle. Second, the prosecution had Lo establish
that the accused was in the driver's seal, behind the steering
wheel, and in such condition that, but for his intoxication, he
was physically capable of starting the engine and causing the
vehiele Lo move. Finally, the prosecution had Lo establish that
the vehicle was operable to some extent.n The Cagle court
concluded that the three-pronged test enunciated in Key was
Loo easy Lo circumvent and thal “a more reasonable resull
would be allained by using a totality-of-the-circumslances
test.," Paor instance, under the Key test, a driver could avoid a
UL conviction by simply throwing his keys away or moving
over 1o the passenger side of the car before the officer
approached the vehicle, However, although the Key elements
are not the sole factors to be considered, those factors are still
relevant in determining whether a person was in actual physi-
cal control of the vehicles

Under the Cagle approach, an individual need not be driving
to be arrested and convicted for driving while under the influ-
ence. [For example, a person stopped alongside the road, asleep
behind the wheel, s considered Lo be in actual physical con-
trol of the vehicle, Thus, under Alabama law, a driver who
knows he has had too much to dvink will not avoid prosecu-
tion il he pulls over to “sleep it off,” because doing so is equiv-
alent to driving while under the influence.

L. Probable Cause Leading to a DU Arrest

Probable cause is an essential element of a prima fecie case
far DUL A law enforcement officer must have probahle cause
lo make a DUI arrest. Probable cause to arrest exists if facts
and circumstances within the arresting officer's knowledge are
sufficient Lo justify a man of reasonable caution Lo believe thal
an offense has been or is being committed.» Probable cause
for a DUT arrest may be established through evidence indical-
ing thal the accused drove in such a manner as Lo attract the
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attention of a law enforcement officer and that the officer's
observation led to the belief that the suspect was intoxicated.
The officer’s ohservations are most alten based on the appear-
ance of the suspect, the odor of aleohol, and some type of field
sobriety test,

Field sobriety tests are tests administered by law enforce-
ment officers to delermine whether there is probable cause to
helieve that a driver is under the influence. Although the type
of test and the manner in which the tests are applied may
vary, all field sobriety tests have two essential purposes. The
first purpose is tc establish probable cause for a DUL arrest.
Observations made by an officer administering a field sobriety
test can provide the required probable cause Tor a DUI arrest.
The second purpose of field sobriety tests is Lo produce evi-
dence thal can be used by the prosecutor at the DUI trial,
although field sobriety tests do not conclusively establish
whether a driver was under the influence.» Olficer testimony
of a driver's performance of the tests 15 nol considered expert
testimony and can be used as persuasive evidence of a driver’s
faculties at the time of arrest,»

Three general types of field sobriety tests are used Lo deter-
mine whether a driver is under the influence. These three are;
1) sensorv/nervous system tests, 2) mechanical Lests, and
3} physical coordmation tests, The sensory/nervous system
tests monitor the reactions of the driver's nervous system. The
Horizontal Gaze Nystagmus Test [HGN] is such a test, The
HON test indicates whether a driver is under the influence by
measuring jerk nystagmusy or quick jerks in eye movements,
An officer administering the HGN test will ask the driver Lo
cover one eve, The officer will then move an object, usually a
pen oy light, gradually out of the driver's field of vision, As the
officer moves the chject, he ohserves the driver's uncovered
eye for involuntary jerking,» Admissibility of HCN test results
in Alabama courts is unclear. The courl of criminal appeals
has held that results of the HGN test can be admitted follow-
ing a foundation establishing the “scientific reliability of the
test and the officer's expertise” in administering the test.» The
Supreme Courl of Alabama, however, has vet to explicitly
determine the admissibility of HGN test results,» Other states
are in disagreement over the admissibility of HGN tests,
Arizona holds that HGN tests salisfy the Mrye standard and
permits the introduction of HGN test results in DUI cases,»
Ilorida, on the other hand, concludes that HGN testing rep-
resents scientific evidence thal may not be adimitted as a
lay observation of inloxication.m

The second type of lield sobriety Lests are those thal use
mechanical devices Lo obltain an estimale of & driver's hlood
alcohol content. The device most commonly used by Alabama
law enforcement agencies in the field 15 the Alco-Sensor which
provides the officer with an estimalte of the driver’s blood alco-
hol content after the suspect has blown into the device. Like
all other held sobriety tesls, the Alco-Sensor can be used as
evidence at the DUI trial for the purpose of establishing proba-
ble cause for the arvest. The measurements of the Alco-Senser,
however, cannot be used to conclusively establish that the
defendant was intoxicated or that the defendant’s blood aleo-
hol level exceeded legal himilg.w

The third type of field sobriety tests are those that measure
the physical coordination of the driver, Examples of such Lests

include the one-leg stand, the walk-and-turn, the finger-to-
nose, and the Romberg alphabet tests.o These coordination
tests “do not prove absolutely that the subject is illegally intoxi-
cated:” rather, these tests measure whether "the subject’s coor-
dination has been impaired by the consumption of alcohol,™
Therefore, expert testimony regarding the reliability and gener-
al acceptance in the scientific community of the particular tes!
15 nol required to admil the resulls of these tests into evidence,
Observations of the arresting officer, recounting the defendant's
performance of the tests, can be used as evidence of the defen-
dant’s “balance, coordination, andfor mental agility,” which is
relevant to the issue of the defendant’s sobriety.»

0. Driver Must Be "Under the Influence”

Before making a legal arrest for DUL a law enforcement offi-
cer must have reasonable grounds to beheve the individual
was driving under the imfluence. Alabama case law defines
“under the influence” as “having consumed such an amount
of alcoho) as to affect [the driver's] ability to operate a vehicle
in a safe manner,'"s

Characterizing a person as “under the influence” does not
require reliance on a scientific lesty For instance, Lape
recordings and videotape evidence are admissible as proof that
i defendant was under the influence. A law enforcement offi-
cer may give his opinion as Lo the sobriety of the accused ina
DUI case.» and such an opinion may be based on personal
ohservations. Therefore, the arresting officer should state in
clear detail his on-the-scene observations of the physical coor-
dination and mental faculties of the accused, This testimony
should include the results of field sobriety tests, a description
of the manner in which the accused produced his driver's
license, the suspect’s manner of speech, the suspect’s ability to
wilk, the odor of aleohol, the degree of support needed by the
accused to stand erect, the accused's sbility o understand and
respond Lo instructions, and Lhe general appearance and over-
all mannerisms of the accused,

Although relevant, the mere proof that the arresting officer
smelled alecholic beverages on the accused’s breath will not

sustain a conviction for driving under the
influence. Intoxication cannot be estab-
lished by simply proving that the accused
drank intoxicating liquor or had an
== odor of liguor on his breath in the
=" ahsence of some proof showing
that it produced in him some
manifestation of intaxication.n

Methods of Prosecuting DUI-Alcohol Cases

Driving under the influence may be prosecuted by present-
ing evidence of (1) driving with an illegal hlood alcohol level,
(ALA. Cook § 32-5A-191(a)(1)), or (2) driving "under the influ-
ence of alcohol,” {ALa, Cone § 32-5A-1911a)2)), These subsec-
tions merely represent “two different methods of proving the
same offense-driving under the influence of alcohol]."

The relevant prool Lo be offered in each case will depend on
the code section upon which the prosecution’s case is based.
Under section 32-5A-191(a)(1), the degree of intoxication as
indicated by chemical Lesting will be the key evidence, Under
section 32-5A-191{a}2), the prosecution is nol required to rely
on chemical test results but may introduce other direct or cir-
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cumstantial evidence thal the defendant was under the influ-
ence.” Unsafe operation of the vehicle, not the degree of intoxi-
cation per se, is the relevant evidence, However, even in a prose-
cution under subsection {a}(2), chemical test results are admis-
sible to sustain the prosecution's burden of proof. "The prose-
cution's burden is Lo prove that the defendant was under the
influence of alcohal to the extent that it affected his ability Lo
operate his vehicle in a safe manner."n The jury, or trier of facl,
must decide if the proseculor met this burden of proof.»
Although providing two methods to charge an accused with
driving under the influence has its advantages, many DI
appeals focus on the issue of whether a defendant was properly
charged under Section 32-5A-191(a)(1) or (a)(2). Accordingly,
law enforcement officers and proseculors should be aware of
Lhe proper methods to charge an offender with driving under
the influence. For instance, the prosecution is permitted to
charge a defendant under hoth subsections,» and it may later
¢leet to proceed under only a single subsection or to withdraw
one of the charges.” Because prool of a violation of one sub-
section does nol supporl a conviction for the other, chargding
an aceused under both subsections may aid in securing o suc-
cessful proseculion.r Moreover, a complaint that mevely refers
to a code section or that charges Lhe defendant with being
“under the influence” is insufficient to put a defendant on
proper notice of the crime for which he is being charged and
is insufficient to support a conviction.= Conversely, a com-
plaint that tracks the language of a code section is sufficient
ta put an accused on notice of the charges against himo
Proseculors and law enforcement officers, Lherefore, should
learn the relevant code language and should use
that language in the complaint whenever pos-
sible, Jury instructions also present prob-
lems in DUI cases; therefore, judges should
make certain that the jury is charged under
the same DUI subsection as thal which the
defendant is charged.=

Conclusion

The 1deal solution 1o Alabama'’s drunk driving problem
would be for people to abstain from driving alter having con-
sumed any alcohol or drugs. Reality indicates, however, that
such abstinence is not likely Lo oceur, irrespective of what is
done Lo combat the problem. As long as alcohol is available for
consumplion, Alabama will have drunk drivers. Consequently,
the state’s legislature, courts, law enforcement officials, and
private interest groups must work in concert to develop the
mosl effective possible means to contain the problem.

Perhaps the best way to at least mitigate the problem is Lo
educate our youth at an early age of the hazards associated
with alcohol, A study conducted by the National Institute of
Health found that children who begin drinking before Lhey
turn 15 are four Limes as likely to become alcohaolics as those
who start drinking at the age of 21. According to Dr. Clarence
Chen, “[klids start drinking because they think it's the adult
thing to do."» Thus, parents need to be aware that they are
role models for kids and they should educate their children on
the dangers and consequences of drinking and driving,
However, parental guidance does not always work. It certainly
had little impact on Willie Mosely, who stated in an interview

that his mother “was very strict about alcohal, disapproving of
it and never allowing it in her house.”s Willie realizes that his
maother tried to raise him right, and he now wishes he had lis-
tened to her advice. "If [ had paid attention to her, I'd be in a
whole lot hetter shape,” he said.» I

ENDNOTES

1. Lyrics takon fram Mama Tried, anginally wiitten and parforined by Marla
Haggard,

2. Rosa Livingstan, Talladepa Teamwork Curtis Orunkan Brivars, THE BInMIGHAM
Niwys, Fabruary 21, 1953, ot 1A,

3 Nat' Hichwiar Trapnc Sarery Aowin, ULS, Der'r or Thanse, Teasric Sarcry Facts
15445 (1995}

4, MADD 1996 SubiMaRy OF STATIETICS: THE IMPAIRED DRING PROBLEM. Thi Alabams
chaptor af Mothers Against Deunk Driving moy bo renched ot 1-800-635-0722,

5. Bob Blalock and Jehn Archibald, Grunk and Onving, The Bimingham Nows,
April 4, 1993, o1 104

B, Roy Williams, Alabama’s Traffle Deatli Rate Second Warst in Natfan, Tue
Birinciar News, August 31, 1092, a1 1A,

1. Saoid

B, John Archibald and Dave Parks, State DUf Arrust Rate Drops as Aleahn):
Rolatad Wracks Rige, Tie Binsinanam News, June B, 1096, a7 14

8 Soe il Sea alse MADD - Alsbama, We're Not Just Mathers Anymaore, Mothars
Againgt Drunk Drivors Figures aro stightly higher for 1904, Aceording to MADD, there
witi'o 9,400 nleohal-ralated accidonts n Alnborms in 1994, /o

10 ghibandd and Porks, supro nato 9, ot 1A

11, Thesa flgures may be ohtainad from MADD - Alabama ot 1-800-835-0122

12, Maoo, 1998 Susmary or STATISTICS: GENERAL STATISTICH.

14, Sae A, Cooe 532-54-191(n) (Supp. 1996)

14, See i ot § 32-5A-19101),

16, 1897 Ala. Acts 556,

16, Sowid,

17, Swe fua Cong § 32-5A-191 {0} (Supp. 1990); 1995 Aln, Act 764

18, Seaid ot & 32-5A-131{0], (¢)

19, See id. 41§ 32-648-191b),

20, Blalock und Architinld, supra noto B, at 10A.

21, Archibold ond Purks, supranota 9, nt 1A,

2. Sow

23, Soeid

4. John Archibnid nnd Bob Btalack, Sparing tho Sod, Tt Biaminanam Nows, April §,
1903, ot 14,

25 Sea i ol 6A

8. Bob Blslock and John Archlbald, Most Aepeaters are fram Smaff Towns, THE
BiaminoHaM Niews, Apift 5, 1983, ot 54,

i1 Sonid.
8 Sesdd
29, Blalack and Archibald, supra nota 8, at 1DA.
3, Soe 1997 Aln, Acts 556,
3. Sesdohn Archibald snd Bob Blalock, DU School Works, But Some Won't Go,
Tut Binwinonam News, April § 1993, ot BA
32. Swaid
1. Swedd
M Seeid
35, Seaid
. Sweid
3¢, Seaid
M. Soeid
3. Aua Cooce § 32-9A-19%n), s smondad by 1995 Ala. At T84, stxtos, In hull, ns fol-
v,
{a} & poarnon ahall not driva or bain astual phyeizal control of any vahleln
whilg:
{1 thore is .08 percomt or moro by weight of alcohal in his or her blood;
{2) undar tha Influence of alzahol,

{3} undar the Influence ol s cantralied substanca to a degreo which rendars
him or hoy incapabla of salely driving,

300 SEPTEMPER 1900

Thae Aabanra Ly



{Alunder tho combinad influence of alcohol and & eantrolled substence to &
tagree which rendes him or her incapable of safaly driving; or

{5) under the inlluence of any substance which impairs the mantal or physi-
cal laculties of such porson to a degroe which ronders him or har incapable
of safuly driving
80, 529 So. 2d 1032 (Aln, Crim, App. 1568
41, SeeJones v Stng, 579 So. 2d 66, 67 (Als. Crim. App. 1991), Bryant v. City al
Gadsden, h74 So. 2d 919 {Ala. Criim. App, 1990} Gradford v. City of Huntswille, 557 So
2d 1330, 1331 (Ala. Crim. App. 19849)

42 Ex parte Young, 489 So, 2d 1106, 1109 (Ala. 1986)

43, Muartin v. State, 529 So. 2d 1032 (Ala. Crim. App. 1568

4. See it United States v. Tapia, 912 F2d 1367 (11th Cir. 1990

45 Aia Cone § 15-5-3011982}

48, 495 So. 2d 1144, 1144 (Ala, 1980)

47. Koy v. Town of Kingoy, 424 So. 2d 701, 703 (Ala. Crim. App. 1982)

48 Sew Adams v, State, 585 So. 2d 161 (Als. 1891); Long v. Statu, 650 So. 2d 621 (Ala.

Crirm. App. 1994), Spann v, State, 440 So. 2d 1224 {Ala. Coim. App. 1983},

4%, Farley v. City of Monlgomary, 677 So. 2d 1251 (Ala, Com. App. 1995); Robinson v
Stato, 584 So, 2d 533 (Aln, Crim, App, 1981} Reaves v, City of Mongomary, 466 So. 2d
1041 (Ala, Crim, App, 1985).

%W, 495 So. 2d 1144, 1145 (Ala. 1886)

51, Sea Kay v. Town of <insey, 424 So, 2d 701, 703 (Ala, Crim, App, 1982},

52. Caglo, 406 So. 2d n1 1145,

53, Soaid at 1147

04, SeaParker v, Stale, 307 So. 2d 189 {Ala. Crim, App. 1881).

5. Saa Saowar v. Town of Summaordale, 881 So. 2d 188 (Ala, Crim, App. 1882),

60, See Smithv. City of Tuscalooss, 686 So. 2d 101, 103 (Ala. Crim, App. 1985),

§7. Brunson v. Stato, 580 So. 2d 62, 63-64 {Ala. Crim, App. 1991)

5. Sides v. State, 514 So. 2d 850, 858 (Ala, Crim, App, 1990). See afso Hargrove v
City of Ranbow City, 619 So, 2d 944 (Al Crim. App. 1893}, Dessalle v State, 596 So. 2d
802 (Aln, Crim. App. 1991); Johnsan v, State, 531 So. 2d 580 (Ala. Crim App, 1991},
Blake v. State, 581 So. 2d 1282 (Als. Crim. App. 1991}, Malone v. City of Silvartill, 575
So. 2d 101 {Ala. Crim. App. 1989}

89, See Brunson v, State, 580 So. 2d 82 (Als, Crim. App. 1991); See sfso Ex parte
Malana, 575 So. 2d 108 (Ala. 1990}, Sidoa v. State, 574 So. 2d 859 (Ads, 1590

B0 See State v, Supenor Court, 718 P2d 11 (Anz. 1985)

61, Soe State v. Meador, 674 So. 2d 828 (Flo. Dist. Cu. App. 19985)

B2 Pitts v, City of Auburn, 552 So. 2d 184 [Ala. Crim, App. 1989)

B3, Scottv. Statn, 624 So. 2d 230 (Aln, Ciim. App. 1993); Boykin v. McHenry, 843 So
2d 984 (Aln, Civ. App. 1593); Soewnr v, Town of Summaordate, 601 So. id 198 (Ala, Crim
App. 1992, Raluy v, Stata, 586 So, 2d 28% (Ala. Crim. App. 1991); Gradiord v. City of
Huntsvilla, 557 So. 2d 1330, 1231 (Als. Crom. App. 1389)

3. Seawnr v, Town ol Summardale, 601 So. 2d 198, 200 (Ms. Crim, App. 1992

i5 M

M. Ex parte Buckoar, 549 S0, 2d 441 (Ala, 1388); Frozier v. City of Mcntgomery, 6%
So. 2d 1755 at 1257 (Ala. Crim. App. 1990). Sew also Scott v, City of Guntersville, 612
So, 2d 1273 Ala. Crim, App. 1992); Rice v. State, 611 So. 2d 1161, 1163 {Ala. Crim. App.
19892); Harris v, State, 001 So. 20 1099, 1103 (Ada. Crim. App, 1992},

§7.  Sea Shoomakar v, State, 481 So. 20 408 (Als, Grim, App. 1985),

M. See Siognl v, City of Docatur, 669 So, 20 1029 (Ala, Crim, App. 1985); Bryant v, City
af Gadsdon, 574 So. 2d 919 (Aln, Crimn, App, 1990},

#.  See Smith v, City of Tuscalooss, 866 So. 2d 101, 102 {Ala. Crim. App, 1985);

Samford University
Cumberland School of Law

Continuing Legal Education
September - December 1998 Schedule

September 18

Consumer Real Estate Finance: Regulation and Litigation - Birmingham

25 Is Your Client Covered? Insurance Claims and Conflicts - Birmingham
October 2 9th Annual Bankruptcy Low Seminor--Bonkruptcy Fundamentals - Birmingham
9 Automobile Accident Litigation - Birmingham
16 As the Century Turns, Representing Businesses in Alabama - Birmingham
22-23 Bosic Lawyering Skills--A Primer for New Lawyers - Birmingham
30 A Day in Discovery featuring Joames W. McElhaney - Birmingham
November 6 Advanced Domestic Relations - Birmingham
13 12th Annual Workers' Compensation Seminar - Birminghom
20 Expert Testimony with Edward J. Imwinkelried - Birmingham
December 4 Recent Developments for the Civil Litigator - Mobile
4 Recent Developments for the Civil Litigotor - Birmingham
10 Employment Law Update, Including Sexual Horassment - Birmingham
18 Pro-Active Mediation and Arbitration - Birmingham
30-31 CLE By The Hour - Birmingham

For specific information about any seminar write Cumberland CLE, Box 292275, 800 Lakeshore Drive, Birmingham, AL
35229-2275, or call 870-2391 or 1-800-888-7454, Samford University is on Equal Opportunity Institution and welcomes
applications for employment and educational programs from all individuals regardiess of race, color, sex, disability, or national

or ethnic oriain.




Routhar v. City of Laods, 599 So. 2d 1248 (Ala, Crim. App. 1992); Sanders v, City of
Birminghim, 542 So, 2d 326 {Aln. Ciim, App. 1989); Spurgean v. State 560 So, 2d 1116 D. Dale _‘lyler ss F‘qunder of Tyler, Eaton,
(Ala, Crim, App, 1988} Grimus v. Stato, 491 So. 2d 1053 (Ala, Crim. App, 1986} Morgan, Nichols & Pritchett Court Reporters,
10, Sea Boyd v, City of Montgomary, 472 S0, 2d 634 {Ala. Crim, App, 19845) died on |anuary 28, 1998. He was our mentor,
1. Sisson v, State, 528 So. 2d 1159, 1162 (Ala. Crim. App, 1987), dear fr.iend and partner‘
72. Madloy v, State, 630 So. 2d 163 (Alo. Crim. App. 1993); Lawrence v. State, 601 So i
2 194 [Nu_vc;lm.hpn, 1892). t Dale W!:?S the ﬁfﬁt Registered meessmnal Court
73, SeoHarry v, State, 571 So, 2d 392 (Aln. Crim, App, 1990), Reporter in the state of Alabama, an expert in
74, Ex parte Buckner, 549 So. 2d 451, 453 (Ala. 1989}, See Jones v, City of his field, and was always armed with & laugh, o
Summerdalo, 677 So.2d 1233 {Ale. Crim. App. 1966). helping hand and a warm, caring heart
75 SewJunes v. Stals, 579 So. 66 {Ala. Crim. App. 1991); Sandars v. City of i N y .
Birmingham, 542 So. 2d 325 (Ala. Crir, Apps, 1988), we will miss him deeply!
78, Saee Madloy v. Stato, 830 So. 2d 163, 164-05 (&la. Crim. App, 1993); Bryant v, City
of Gadadlan, 574 So, 2d 919, 920 (Alo. Crim, App. 1990) Don Eaton  Gary Morgan
71 Ses Hastings v. State, 589 So. 2d 785, 796 (Ala. Crim. App. 1991} Nerud v, City ol Laura Nichols Gail Pritchett
Mauntain Brook, 517 So. 2d 652 (Ala. Crim. App. 1087), Mike Lowery Teresa Turguitt Dana Scott
78, See Stone v. City of Huntswille, 656 3o, 2d 404, 413 (Ala, Crim, App. 1994); Corum susan Treadawdy  Palge Paugh Scott  Faith Roy
v, Gity of Huntsville, 431 So. 2d 1081 (&ln, Crirm, App. 1986); Smith v, State, 436 So. 2d Gall Lowery Maya Xiong Miriam Stewart
158 (Ala. Crim. App. 1383), or Pi '

Eleanor Pickett Michele Lee Ann Kines
19, Swe Stone, B0 So. 2d at 413, Ses advo Sturgean v, City of Vestavie, 594 So. 2d 92
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With so much at stake,

whom will you trust
with your next |valuation?

E:qt:rl valuntion ts critioal for you and your clienia. Whatever your need, no
olier valuntion practitioner in Alsbama has Don Minyard’s combination of

expertise and credentinds.

* PlLl2 in Accountancy His years of teaching st Auburn aml

; . i i Sumdord Universities hove given m the
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+ Certilied Public Accountant pel
e understand, Teast your next vahuation

» Cerhfigd Frand Examiner o Don Minyard and his team

 Litigabton Support  « Proad Examinalion
Forensic Accounting * Experl Wilness » Consulting
* Business Valuation
4 Oifice Park Circle, Suite 217
Minyard and Associates, P.C.

Birmingham, AL 3 . : i . -
CPA Acoredited in Business Valuation

Phone: (205) 8O3~-4312 |
Member American istihite of Certited Piblic Accommntonia, Alibuma Sociely
Fax: (205) 805-4318 . of Certified Public Accountants, Association of Certified Frand [xaminers

E~mall: DonMinyarda prodigy.net

Donald H. Minyard, Fh.[), CPA, ABY, CI'E

'a;'.ﬂt' Aflcetiderred Lategtr B



IMPORTANT!
Licenses/Special Membership Dues for 1998-99

All licenses to practice law, as well as special memberships, are sold through the Alabama Stata Bar headquartars.

In mid-Septembar, a dual invoice to he used by both annual licensa holders and spacial members will be mailed to every
lawyer currantly in good standing with the bar,

If you are actively practicing to anticipata practicing law in Alabema between October 1, 1998 and September 30, 1999,
pleasae bo sure that you purchase an occupational license. Licenses are 5250 for the 1998-99 bar year and payment must be
RECEIVED between October 1 and October 31 in order to avoid an automatic 15 parcent penalty ($37.50). Second notices will
NOT be sant!

An atterney nat sngagad in the private practice of law in Alabama may pay the special membarship tea of $125 to be con-
sidared & mamber in good standing.

Upon raceipt of payment, those who purchase a licanse will be mailad a license and a wallet-siza liconse for identification

purposes. Those electing spacial membership will be sant a wallat-size 10 card for hoth identification and receipt purposes.
If you do not receive an invoice, please notify Diane Weldon, membership services director, at 800-354-
6154 (in-state WATS) or (334) 269-1515, ext. 136, IMMEDIATELY!

The Alabama State Bar Partnership Program—It's Working

Start it working in your community. Call the ASE communications director at
(334) 269-1515, ext. 132, to find out how. /@ | :
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Alabama State Bar Publications Order Form

The Alabama State Bar is pleased to make available to individual attorneys, firms and local bar associations, at cost
anly, a series of brochures on a variety of legal topics of interest o the general public,
Below is a current listing of public information brochures available from the Alabama State Bar for distribution by

local bar associations, under established guidelines.
" Brochures ©

Law As A Career $10.00 per 100 Qty. $
...apportunities and challenges of a law career today.

Lawyers and Legal Fees $10.00 per 100  Qty. &
~a summary of basic information on common legal questions and procedures far the general public

Last Will & Testament $10.00 per 100 Qly. $
ccovers aspects of estate planning and the importance of having a will

Legal Aspects of Divorce $10.00 per 100 Qly. $
offers options and choices involved in divorce

Consumer Finance or “Buying on Time” $10.00 per 100 Qty.
...outlines important considerations and provides advice on financial matters affecting the individual or family

Mediation...Another Method $10.00 per 100 Qty. $
for Resolving Disputes
ceprovides an overview of the mediation process in guestion-and-answer form

Acrylic Brochure Stand %500 each Oy, $
individual stand imprinted with individual, firm or bar assoctation name for use at distribution points.

One stand per brochure is recommended,
Name to imprint on stand:
Malling Address

Subtotal §

Shipping & Handling$ 5.00

TOTAL S

Please remit CHECK OR MONEY ORDER MADE PAYABLE TO) THE ALABAMA STATE BAR
for the amaount listed on the TOTAL line and forward it with this order form to;
Susan H. Andres, Director of Commiunications, Alabama State Bar, PO, Box 671, Montgomery, AL 36101, (334) 269-1515
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INTELLECTUAL PROPERTY SECTION

Attorneys interested in participating in the Intellectual Property Section of the Alabama State Bar
should contact Will Hill Tankersley, Jr. at Balch & Bingham, (205) 226-3424 or
wtankers@balch.com, or Ed Patterson at the state bar, {334) 269-1515, ext. 161, or
edpatter@alabar.org. The section’s mission is to promote expertisa, natwarking
and updates on a variety of intellectual property areas, including
trademarks, trade secrets, copyrights, patents, computer law, “Year 2000"

litigation, and intellectual property consumer protection statutes.

Appointments
United States Bankruptcy Judges, Middle District of Alabama

The United States Court of Appeals for the Elavanth Circuit invites applications from highly qualified persons for a 14-year
term of appointment as U.S. Bankruptcy Judge in the Middle District of Alabama succeeding Judge A. Pope Gordon. Judge
Gordon has indicated his intention to rotire upon expiration of his term April 14, 1999, The position will ba availabla for
appointment April 15, 1999,

The duty station for this position will be located at Montgomery, Algbama.

The basic jurisdiction of a Bankruptcy Judge is specified in Title 28, U. S. Code and explained in Titke 11, U.S. Code, as well
as in 98 Stat. 344 P.L. 98-353, Title {, Section 120. The duties of the position are demanding and comprahensive.

This salection process will be confidential and compaetitiva. A subcommittee of tha Judicial Council of the Eleventh Cirguit
will review all applicants and recommand the best quelified persons to the full Judicial Council, which in turn will recommend
in confidence &t loast three nominoas to the judges of the U.S. Court of Appeals for the Elgvanth Circuit. The Court of Appeals
will make the appointmant subject to an FBI and IRS investigation of the appointee. The current annual salary is $126,764.
Parsons shall te considerod without regard to race, color, gender, religion, or national origin,

The Court also invites applications from highly qualified persons for a 14-year term of appointment as U.S. Bankruptey
Judge in the Middie District of Alabama succeeding Judga Rodney R. Steels. Judge Steele has indicated his intention to
retire upon expiration of his tarm on October 17, 1999. The position will be availabla for appointmant October 18, 1999,

Tha duty station for this pasition will be located at Montgomery, Alahama,

Tha basic jurisdiction of a Bankruptcy Judge is specified in Title 28, U.S. Code and explained in Title 11, U.S. Cods, as wall
as in 98 Stal. 344 P.L. 98-353, Titlo |, Section 120. The duties of the position are demanding and comprehensive.

This selection process will be confidential and competitive. A subcommittee of the Judicial Council of the Elaventh Circuit
will review all applicants and recommend the best gualified persons to the full Judicial Council, which in turn will recommend
in confidence at least three nominaees to the judges of the U.S. Count of Appeals tor the Elaventh Circuit. The Court of Appeals
will make the appointment subject to an FBI and IRS investigation of the appointes, The curremt annual salary is $125,764.
Persons shall be considarod without regard to roce, color, gendar, religion, or national origin.

Application forms and the full announcemants may be obtained from any district court or bankreptey cowrt clark of the Eleventh
Circuit or from the circuit executive in Atlanta, Further information conceming the positions is availnble through Norman E. Zoller,
circuit exacutive, U.S. Court of Appenls for the Eleventh Circuit, 56 Farsyth Straet, NW, Atlanta, Georgia 30303; phone (404) 335-6535,

Applications must he received at the circuit executive’s office in Atlanta no later than Octoher 14, 1998,

MRV .. c e 15013 |




Punitive Damages
In Alabama After
BMW v. Gore:

Are Outcomes Any

More Predictable?

By L. Berton Spence

Introduction

In May 1996, the Supreme Court of
the United Stites issued its opinion in
BMW of North America, Inc. v. Gore,
517 L8, 559, 116 5.Ct. 1589 (1996)
(“Gore-11.8."), reversing a decision ol
the Supreme Court of Alabama and
holding that a punitive damage award
affirmed by the Alabama court violated
the Due Process clause of Amendment
X1V of the Constitution of the United
States. By January 1998, the Supreme
Court of Alabama had issued its first ten
opinions reviewing, under the "guide-
posts” created by Justice Stevens in
CGore-1.,S,, awards of punitive damages
in cases nol involving wronglul death,
This paper examines those ten cases and
analyzes whether Alabama's punitive
damages laws are more concrele or pre-
dictable as a result,

The ten cases are listed, along with
hrief items of information concerning
them, in Table 1. Five of the ten were
the subject of orders of remand from

E. Berton Spence

£ Borion Sguanca i o parne
Iy e Birrminghame-baged lrm
of Lange. Simpaca, Robinson
A Sormaevilio LLP Hae
rCanac Nin Law Oegres fro
o Unharsay of Alabama

the Supreme Courl of the United States
which required the Supreme Courl of
Alabama o review the cases a second
time in light of the Gare-1.S. opinion
(se¢ Table 2).

Within the body of these opinions, the
Alabama Supreme Court has concluded
that the factors enumerated in
Harmmond v. City of Gadsden, 493 So, 2d
1374 (Ala. 1986) and Green O Co. p.
Hormsby, 539 So. 2d 218 (Ala, 1980) (the
so-called “Hammond'Green O faclors”),
that it was using prior o Gore-U.S, Lo
determine whether punitive damage
awards were excessive, pass constitutional
muster under Gore-U.S, The Alabama
court has also incorporvated the three
"dguideposts” referenced by the LS,
Supreme Court in Gore-1.5, as a means
of assessing whether a civil defendant has
been given Fair notice of the amount of
punitive damages that might be awarded
against it by a civil jury in Alabama. Even
though the Alabama courl has, Lo some
extent, treated the Hemmond/Green Oif
factors and the “guideposts” as cumula-
tive or additive doctrines, it has stated
that the Hammoaond/Green Oif standards
contain the guideposts and accommuodate
the due process concerns that led to therw
creation. This reasoning is most fully
expounded in the Alabama Supreme
Court's opinion in BMW of North
America, Inc. v. Gore 701 So, 2d 507,
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S00-10 (Ala, 1997) ("Gore-Ala."), which it
issued in May 1997 after the case was
remanded to it from it the U5, Supreme
Court in May 1996, The Alabama court
has not, however, directly confronted the
sentiment expressed by Justice Breyer in
his cancurring opinton in Gore-LLS,; i.e.,
that “the |Hammond/Green Oif| stan-
dards, as the Alabama Supreme Court
authoritatively interpreted them here,
provided no significant constraints or
protection againsl arbatrary resulls.” 116
5.Ct, at 1605,

The guideposts ereated by Juslice
Stevens in Gore-1.8, are (1) the repre-
hensibility of the defendant's acl; (2) the
ratio of the punitive damages to the
compensatory damages: and {3) a com-
parison of the punitive award to compa-
rable sanctions that could have been
awarded in ather civil or criminal pro-
ceeddings, This paper examines the
Supreme Court of Alabama's treatment
of these guideposts in ils first ten post-
Gore-U.8, opinions. The detailed analy-
sis summarized in the text and present-
ed more fully in tables 1 and 2 illustrate
that the guideposts have not provided
greater predictability of outcomes than
existed prior to Gore-1.5,

Repreheansibility: A Lack of
Meaningful Hierarchy
In enly four of the cases decided since



Gore-1.8, does the Alabaina court apply
a specific label {ie., "high,” "moderate,”
“low" “significant’} to the degree of rep-
rehensibility of the acts of the defen-
dant. None of the four labels has been
used more than once. In the other six
opinions, the degree of reprehensibility
is either lefl unspzctfied or is defined
only in relative Lerms as “lesser” than
same other situation or "higher” than
that found in & different case. As can be
seen from Table 2, the inherent lack of a
definable hierarchy of degrees of repre-
hensibility runs counter to the goal of
consistency and predictability. It does so
by preventing any positive correlation
hetween the punitive to compensatory
damagle ratios and the stated degree of
reprehensibility of the defendants’ acts,
For example, in Foremost Ins. Co. v,
Parham, 693 So, 2d 409 (Ala, 1997), the
degree of reprehensibility is unspecified.
The court points out, however, that
many of the actions found fraudulent in
this case were not so defined at the time
they were committed, The court’s
prospective ruling also indicates Lhat
most, if nol all, of these acts will not be
considered fraudulent from the date of
the opinion forward. These are indica-
tions of low reprehensibility. Even so,
the unspecified degree of reprehensibili-
ly is held sulficient to supporl ratios of
punitive to compensatory damages

ranging from 37:1 to 492:1 (this case
involved four different causes of action
from two plaintiffs and each count was
analyzed separately). Even if one uses
the overall ratio of punitive to compen-
satory damages arrived al lor each
plainti(f, one is left with the ratios of
94:1 and 121:1.

This poses a sharp contrast to Fard
Motor Co. 1. Sperau, T08 So. 2d 111
{Ala, 1997), in which the reprehensibili-
ty was labeled “moderate,” yet a 3.5:1
ratio of punitive damages was reduced
to a ratio of 1,06:1 en the premise that
a ratio as high as 3.5:1 would run afoul
of the Gore-1.S, guideposts.

In another of the cases, Union
Security Life Ins. Co. v. Crocker, So. 2d
(Ala. August 15, 19497), the court upheld
an award of punitive damages without
knowing whal the ralio was because the
verdict form used by the jury did nol
specify which damages were compen-
satory and which were punilive but
merely included a total. 1t did this in
the context of a degree of reprehensibil-
ity labeled “high.” In Life Ins. Co. of
Georgta v. Jofmson, 701 So, 2d 524, 530
{Ala. 1997), however, 2 case in which
the court found the reprehensibility 1o
be "far more reprehensible than that of
Union Security,” it reduced a 20:1 ratio
toa 12:1 ratio.

A fourth label (in addition to “low,”
“moderate” and “high") for the degree
of reprehensibility, “significant,” was
introduced in Patel v. Patel, 708 So. 2d
159, 163 (Ala. 1998) to describe an
uncle’s defrauding of his rephew in the
purchase of a hotel and to provide a
basis for the affirmance of a 2.6:1 ratio
of punitive to compensatory damages.

The only empirical conclusion thal
can be drawn from these ten holdings is
that when the Alabama Supreme Courl
puts ne label on the degree of reprehen-
sibility, as it has done (n the majority of
its post-CGore-11.8, decisions, the ratio of
punitive damages Lo compensatory
damages can range from 1:1 to 492:]
{see Table 2),

The Ratlo: There Are No
Precise Measurements

The necessity of analyzing the ralio of
punitive damages to compensatory
damages gives an initially logical or lor-
mulaic appearance Lo the measurement
of punitive awards. The Alabama court

has not developed, however, a pre-
dictable formula for arriving at a consti-
tutionatly appropriate ratio. 1L has
reftained from doing so in furtherance
of a stated policy goal. Specifically, the
Alabama court has explained that it will
not adopl a precise measurement by
which a defendant could know in
advance the total amount of punitive
damages lo which it might be subject
for the doing of a particular act:
We reject the easy answer of

adopting one ratio that would

apply to all and would therefore

give a wrongdoer precise notice of

the penalty that his misconduet

might incur. To do so would frus-

trate the purpose of punitive dam-

ages, which is to punish and deter

a defendant’s misconduct,

Gore-Ala,, 701 So. 2d 507, 514 {Ala.
1947).

The apparent rationale for this avoid-
ance of precise notice is one predicated
on economics, [n theory, a fixed, pre-
dictable fine for specific conduct may he
treated as a cost of doing business, If
the benefil of engaging in the prohibit-
ed activily exceeds ils cost, even a cost
enhanced by the fine, that fine will be
ineflective to deter the conduel. For
example, if one can sell enough cars by
defrauding the buyers to generale prof-
its that are in excess of the profits that
would be incurred without the fraud,
even after deducting the cost of the
punitive damage awards, then the puni-
tive award has nol created an incentive
to cease defrauding the buyers. 11 one
has no idea, however, how high the line
may go, one cannot safely engage in
this practice.

Whether this rationale accurately
reflects behavior in the marketplace is
subject to debate by economists, See A
Mitchell Polinsky & Steven Shavell,
Punitive Damages: An Econonic
Analysis, 111 Harv.L.Rev. 869 (1998).
Whether or not such a policy of creat-
ing deterrence through uncertainty is
ultimately heneficial, however, does nol
change that it is undenizbly al odds
with the stated goal of the LS,
Supreme Courl in Gore-11.58,, which was
to (urther the fair notice component of
due process by creating predictability
with regard to punitive awards,

As was demonstrated in Section 1 and
in Table 2, the ratio of punitives to com-




pensatories cannot, in these ten opin-
ions, be correlated with the degree of
reprehensibility of the defendant’s
wrongful conduct. A further look at
Table 2 suggests thal there is, as yel, no
limit to the punitive:compensatory ratio
inherent in the post-Gore rulings of the
Alabama Supreme Courl. In this conlext,

ing endorsed by a clear majority.

021-22), would use a 3:1 ratio as a

there are two compeling ideas expressed
in various of these Len opinions, but nej-
Lther has been adopted in an actual hold-

One proposal, championed by Justice
Gorman Houston in his concurrence in
the resull of Gare-Ala, (701 So. 2d at

benchmark, only Lo be exceeded in cer-
tain defined circumstances, This idea has
been remarked on favorably by Justice

See (in his concurrence in part and dis-

sent in part inJeAnson and his dissent
in Speraw) and by Justice Maddox (by his
joining in See's dissent inSperau), as

well as by Chief Justice Hooper (who

I T A B L E O N E
CASE FALTS PUNITIVE AWARD PARTICIFATION DF JUSTICES'
: - o cran. | Plaintiff 1: §7,500,000 Author: H
Fraud clglms against ho_maowners insurer far misrep Feduged o $178.000, Concurring: Ko, M, K, A, Sh, §
FOREMOS T2 resentation about premiums and suppression gf fact Plalntift 2: &7.500,000 Concurring in Result C
that coveraga for adjacent structures was optional, reduced 1o $173,000, Dissenting; B
il Par Curiam
GORE Fraud claim against car maker for tailing to disclose 52,000,000 reduced 1o Cancurring: Sh, K, B, A, C
pre-sala rapair of paint scratch. 550,000, Concuriing in Result H, Hp, M
| Rucusod: §
Bank defrauded horrower by disbursing proceeds from E‘;‘;"‘I’J'r'r:l gaa
SPIVEYA construction loan to creditors of borrower not invalvad | 500,000 affirmed. Concurring In Result: M, S, Ha
in the construction project. Nat participating: K
Building lessor defrauded lessee by misreprasenting ———— gumm.-ll:; G B
. 4 . " | feduced lo QRUECUITING: A, &\ &,
HILLCRESTY extent of parkmg spaces available to lessea in opera $94.000. Canaurring/Dissenting: B
tion of hair salan. Digsenting: Hp, M, §
Sales agent reprasented that insured would be covered T
: on eredit life policy even though agent misraprasented to | $2,000,000 reduced to yar |
. : i C (A ShH K C
UNION SECURITYS insurer health problems of insured and knew that discoy- | 51,000,000 n?s";l:ur;il:‘uu: Hp M, 8 4
ary of health problems would void coverage.
S TR '_‘ il 3 o ) Auil.mr:.&ih
7| Insurance agent :%afraudad insured by selling har $5,000,000 reduced to Coneurring: 4, K, C, B
DAISEY JOHNSON unnacessary medicare coverage. §3,000,000. Concurring/Dissenting: Hp, H, $
= Par curiam
Au_tu munyl‘amurey defrauded pyrcha_sars of dealer $6,000,000 roduced to Concurring: Hp, Sh, K, G, &
SPEREALA ship by failing to disclose poor financial parformance | ¢ g9 npg, Dissenting: M, H, §
of other, similar dealers. Rocused: B
i . : = ;‘au'tl'in'r:'[:
1 to i
A Insurance company defrauded sales agent by refusing |  $2,000,000 reduce Concurring: Sh, K, Hys, M, H, B, §
WILLIAMSON to pay commissions. $750,000. Net Purticipating: A
= Author; Sh -
Employee of personnel service was defraudad by 60 redieni Concurring: A, K, C, H
TALENT TREEVO amployer wha manipulated her sales figures to reduce | &'uo'no fevR N Concurring in result: M, B
har eommissions. EERRRAAN {lnnl:urrl_nngilssunl'mg. Hp
Mot participating: 8
B e At A [ — Author C
Purchaser was defrauded by seller regarding potential b
L i £225,000 alfimad. Concurring: Hp, A, Sh, H, K, B
PATEL profitability of hotel. ’ Cuncurririg In Fesdlt M §
FOOTNOTES

1. Thie nina justicas of the Suprema Court of Alnbama who paricipated in these

docisions wora Chiel Justice Hooper (Hp) and Justices Houston (H), Maddox

6. Umon Sacurity Life Ins. Do, v Crocker, __ So.2d _ [Ala. August 15, 1997),

(M), Sea (5], Shoros (Sh, Almon (A], Kennoedy (K], Butts (B) and Cook (C),
2. Foremost Ins, Co. v Parham, 893 So 2d 408 (Ala, 1887).

3. BMW of North America, Inc. v. Gora. 101 So.2d 507 (Aln. 1987),

4, First Commarcial 8ank v. Spivey, 884 50.2d 1316 {Aln. 1997).

5. Hiterast Conter, Inc. v, Rone, __ So2d _ (Ala. Bugust 1, 1897},

7. Life Ins, Co, of Georgia v. Daisey Johnson, 701 80.2d 524 (Ale, 1887,

8. Ford Mator Co. v. Speraw, 708 S0.2d 111 {Ala. 1897,

8. American Pioneer Life Ins. Co. v. Williamsan, 704 S0.2d 1381 1Ala. 1597)
10, Talont Troe Porsonned Serv, fne. v. Fsenor, 100 So.2d 817 [Ala. 1987}

11, Patol v, Potal, 108 So, 2d 158 (Aln. 1998),
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T A B L E T W O |

o CASE g | AEPREHENSIBILITY
FOREMOST? Ceors il
GORE? than what?)
SPIVEA Unspecified
HILLCREST® | Unspecified
un;om SECURITY® | High )
DAISEY JOHNSON? ﬁ;ﬁ’;f,’;ﬁiﬂ,.,.w
SPEREALP Modaerate
ﬂmmsanﬂ an—
TALENT TREE'0 Unspecified
;um“ — _S-i;lificanl -

i Court says 1hn_t tho “overall -eprehansibility” of the dalen-

REPREHENSIEILITY ANALYSIS

BEGINNING BATID

Misraprasentation: Damages small and gntiraly aconomic
1 natura.

Supprassion: Concealment of facts probably was nat
actionable at the time it ocourred,

Caose involved only economic damaga, meking aconomic sta-
tus of plaintiff relavant {economic injury to woll-aff plaintiff is
not as reprehensible as economic injury to peor plaintiff), Cago
did not invalva reckliss disregard for heakh and saloty, The
Court says thuse facts show s “lesser degree” of reprohensi-
bility, but does not specify what it is “lesser™ than.

dant’s conduct means that tha 1.1 ratie of punitive to com-
ponsatory damages passes constitutional muster. The
Court does not give o lnbel 12 the dagrea of reprehensibility
or axplain why the defendant’s actions ara raprahensibla.

45911
624:1
10,647:1

|0t

500:1

111

Court says “reprehonsibility of the defandams’ conduct is
of a dagroa that supports the jury's punitive damages
awnrd” without stating what degroe of raprahansibility has
hoen estabhshed, The conduct is roprohensible because it
involved knowing concealmant,

Reprehensitility is "high” becausa it involves knowing
concealmeant, but this is mitignind by the lact that the
agent’s bad conduct was an "abefration” for the company,

| Injury was purely oconomic. The dafendant provided some

Reprehansibility is moreso than in Union Secunity bacauge
the dulandant’s conduct invalved knewing concealmant
but was not an abercation [parsons othar than this plainuff
ware similarly victimized) and had a groat economic
impact on o poar plantiff,

Dogroo of raprehansibility, though ultimetely labelad
“moderate,” is discussed as "high,” but nat high enough
to warcant o 56,000,000 punitive award. 1t is deemed to be
this high because even though it involved only aconomic
Injurios to sophisticatad plantitls (buyers of an auto deal-
arship), the amount of sconemic damage involved was
grom anough to potentinlly win the piaintiffs.

Economic injury was not great, and there was no evidance !
of similar fraud on other persons

infarmation whan the plaintill originally complainad, but the
dufendant withhold one key document until ona month prior
to trial, The pleintilf gove the defendant a ransonable opportu-
nity to remudy its misconduct belore filing suit. The detendant
madu countor nccusotions against the plaintiff during tha
course of litigation. The dofandant concealed information
which is evidence of an impropar motive

2.8:1

351

81

6.67:1

"anity member’s taking adven:aq_a of relatives in hotal
transaction and misrepresenting profitability was “signili-
cantly raprohansible.”

26:1

ENDING RATIY
KIH

50:1

488:1

a1

1251

Il

21

12

i

261

* Casus romanded by the United States Supreme Coun for lurther review pursuant to BMW of North America, Ine. v Gore, 517 U.S. 559, 116 S.C1. 1589 {1996),
2"Ending ratio” maans the ratio of puniive domages to componsatory damagos

FOOTNOTES

1."Beginning ratio” indicotes the status of the ratio of punitive damages to compen-
satory domoges with which the Alabama Suprame Court was confronted it th out-
sot of the current raview ol tha case. In some cosaes, the Court is reviewing a jury
vardiet for the Nest tma, The jury's verdict mny or may not have been reduced by the
trinl eourt betare the sppeal, In ather cases, the Alabama Suprema Court moy
uirandy have reduced tha verdict anee, but {8 now roviewing the case a second time
o arduf from tha LS. Supreme Court (those casos s indicated with an astersk),

pragsion for twe diffarent plaintifs,

suppression claim; (4) Plaintitl Massay's supgreasion claim,

Tl Alieharme Lanwr

includad in the Alabama Suprama Court’s final ruling. In other words, i the ralio has
taan raduced on appunl, this figure is what i has been reduced to.

2 This case involvas four diferent counts: éna asch of misrepresentetion and sup-

4 Tho ratios lor this cese are presented in this arder: (1) Plalntl! Parham's misrepra-
suntation cinim, {2) Plaintitl Massoy's misrepresantation claim; (3} Plaintif Parham's
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joined in See's dissent in Jofnson),

The other plan, announced in the per curiam opinion in
Gore-Ala., would generally cap punitive damages, regardless
of their ratio to compensalory damages, al 10 percent of the
“net worth” of the defendant. This ides was endorsed by
Justices Shores, Almon, Kennedy and Bults (via their con-
currences in the per curiam opinion of Gore-Ala.}, and per-
haps alse by Justice Cook, though his concurrence in the
Gore-Ala. opinion is not entirely clear on this point.

As with so much in this area of law, however, the proponents
of each of these plans have not advanced them on a consistent
basis. Justice Houston authored the majority opinion in
Forernost in which a ratio of 492:1 was deemed appropriate.
Justice Houston has also concurred in a rabio of 5:1 (Talent Tree
Persormel Services, Inc. v. Fleenor, 703 So. 2d 917 (Ala. 1997)
withoul specifving any circumstances that would justify a ratio
higher than 3:1. The “10 percent” plan has fared no belter, In
Hillerest Center, Inc. v. Rone, So. 2d (Ala. August 1, 1997),
aulhored by justice Cook and concurred in by justices
Almon, Shores, Houston and Kennedy, an
award of much greater than 10 percent
of the defendant’s net worth (43 per-
cent) was upheld in a case in which the
plaintifls complaint was that the defen-
dant misrepresented how rnany park-
ing spaces would be available for the
plaintiff’s hair salon il it leased
space in a particular commer-
cial building (the repre-
hensibility of this act was -
unspecified). The ratio of \_
punitive to compensatory
damages deemed fair in this case
was only 2:1, however, leaving it
within Justice Houston's
benchmark
approach.

Rather than applying either the "10 percent”
rule or the “3:1" henchmark, both of which have
been expressly discussed in the opiniens, the courl
appears to be merely reducing awards by arbitrary per-
centages once it has made a finding that the award is exces-
sive. A fair number of these reductions are very roughly in
the neighborhood of one-half, though a look at the change
in ratios of the len cases as illustrated in Table 2 (what the
ratio was before the court heard the appeal and what the
ratio became as a result of the court's ruling) shows three
clear exceptions: (1} Gore-Ala., in which a 500:1 ratio was
reduced Lo a 12,5:1 ratio (but remember that the first time
the Alabama Supreme Court had this case, before it went Lo
the 1.5, Supreme Court, the Alabama court cut the punitive
award from $4,000,000 te $2,000,000, exactly in half) (see
AMW of North America, Inc. v, Gore, 646 So, 2d 619 (Ala.
1994)); {2) Foremost, in which a ralio as high as 10,841:1
was reduced Lo 492:1; and (3) Tafent Tree, in which a 6.67:1
ratio was reduced Lo 5:1 (but, again, the original jury verdict
was 10:1 before it was reduced by the trial court, so the ulti-
mate effect of the appeal process was to cul the jury's puni-
tive verdict in hall). Pate! is a particularly interesting opin-

ion in this regard, in that the Alabama Supreme Court
affirmed an award of $225,000 in punitive damages which
itself was arrived at by the trial court’s cutting in half the
original jury verdict's award of $450,000, In ather words,
the Supreme Court ol Alabama merely adopted the post-ver-
dict review and remittitur of the trial court, which was a
reduction of the verdict by half,
In the other cases, we see changes such as the reduction of
a 2001 ratio down to 12:1 Uohnson), and a reduction of 2,8:1
down to 2:1 (Hiflcrest), both of which are reductions of not
quite half, alongside reductions of 8:1 down to 3:1 (American
Pioneer Lite Ins. Co. v, Wiltiamson, 704 So, 2d 1361 (Ala.
1997)) and 3.5:1 down to 1.06:1 (Sperau), both of which are
cuts of more than half,
Once again, however, the results in these cases provide no
real predictability of how future awards of puritive damages
will be analyzed an appeal, Perhaps more importantly,
these results have nothing Lo say about the initial
stage of the process, Lthe jury Lrial, Even if a defen-
dant had a rough notion Lhat an “excessive” ver-
dict might be significantly reduced on appeal,
there is nothing in the post-Gore
decisions from which that defen-
dant could reasonably predict
what amount of punitive dam-
ages might result from the trial
court’s instructions to the jury,
in other words, one-hall of an
indefinite number is still an
indefinite number,

“Comparable
Sanctions”: The
Least-Used Guidepost
In deciding if a defendant
received fair notice of the amount
of punitive damages thal might he
assessed against it, the LS. Supreme Courl
emphasized in Gore-11.5. the role of "comparable
sanctions.” In other words, if there is a civil or
criminal statute that applies Lo the same acts as
those which form the basis of & common-law cause of
aclion, the reviewing courl is Lo compare the maximum
statutory fine to the punitive damage award. The simplest
example of this is Alabama's Deceptive Trade Practices Act,

Ala, Code 8§ 8-19-1 through 15 (1993), which creates a civil

fine for certain types of dishonest behavior in a business con-
text, The victim of such an act has a choice of suing under
the common law for fraud, or for violation of the Lrade prac-
Lices statute. The maximum civil fine for a sindle violation
under the statute is $2,000. The act also authorizes a private
action in which “up to three times any actual damages” (§ 8-
19-10) may be recovered. Based on the language of § 8-19-
10¢a){2), it seems clear that the amount over and above the
actual damages, or an amount equal Lo twice those damages,
is intended as a punitive award. The punitive damage awards
at issue in the first ten cases decided since Gore-11.58., howey-
er, are all much higher than $2,000 and mosl are more than
twice the amount of compensatory damage {see Table 2),
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Many of them are in the millions of dollars.

The “comparable sanction” guidepost has had no dis-
cernible effect on the computation of the awards in the
majority of the ten Alabama cases. Instead, in most
instances, the Alabama courl has held that if the statutory
fine to which it would otherwise compare the award of
punitive damages is lower than the award, it cannol be
meaningfully employed in the post-verdicl analysis. Only if
the statutory fine is already large enough Lo justify either
the jury's award or the amount to which the courl intends
Lo remil that award will the court use it for comparison.
This was made clear in the per curiam opinion in Gore-
Ala., which states:

under the Alabama Deceptive Trade Practices Act,

Ala. Code 1975, § 8-19-5, the maximum sanction for

committing a fraudulent act against an Alabama con-

sumer is a meager 32,000, Because the legislature has
set the statutory penalty for deceitful conduct at such

a low level, there is little basis for comparing il with

any meaningful punitive damages award, particularly

where the defendant is wealthy and the profit gained
from the fraudulent act is substantial,

Gare-Ala,, T01 So, 2d at 514, Thus, the court turned away
from the question of whether anything in Alabama’s positive
law would put a defendant on notice that it might be punished
by an award in the millions of dollars, and addressed instead
the unrelated (though potentially important) question of
whether the legislature had set the civil line for deceptive
trade practices at an amount sufficient to deter a wealthy
Lransgressor of thal statule,

Justice Cook's majority opinion in Sperau proceeds similarly:

As we recognized in BMW 11, a $2,000 stalulory penal-

ty for deceitful conduct is so meager that there is little

basis for comparing it with any meaningful punitive

damages award,
Sperau, T08 So, 2d, at 122,

Despite the treatment of this question in the above exam-
ples, in six of the ten post-Gore cases, the "comparable sanc-
tion"” guidepost is not employed at all. Only in Foremast,
Sperau, Talent Tree, and Patel 1s this guidepost actually
included in the analysis of the case.

In Foremost, Justice Houston noted with respect to one of
the four counts being analyzed that the jury's award of puni-
tive damages was 3,000 times greater than the maximum civil
fine available for the defendant’s conduct. The amount of
punitive damages to which the court reduced the award, how-
ever, was still 750 Limes greater than the civil fine,

Only in Sperau, suthored by Justice Cook, has there heen
any meaningful use of this gutdepost. In reducing a punitive
damage award from a 3.5:1 ralio to an approximately 1:1 ratio,
Justice Cook noted that a comparable statutory action would
have allowed a tota! award roughly equal to the total amounl
of punitive and compensatory damages at which he arrived
after analyzing the other guideposts. Because his total was
similar to what would have been mandated by the stalute,
Justice Cook concluded that the defendant, under that guide-
post, could not he said to have heen denied fair notice of the
polential amount of punitive damages thal nught be affirmed
by an appellate court in Alabama,

In Talent Tree, however, Justice Shores noted that the
defendants’ conduct was analogous to the crime of theft by
deception, which carries potential imprisonment of two Lo 20
vears, She further concluded that potential imprisenment of
20 years should put a defendant on notice that it might have
o pay as much as $1,500,000 in punitive damages in a civil
case. She did not, however, explain why the potential for
prison Lime could nol justify the original award of
$3,000,000, or the award of $2,000,000 which followed the
trial court's remittitur,

In perhaps the most puzzling of these analyses, Justice Cook
surnmarily concluded in Patel that *[Llhere are no comparable
civil or criminal penalties for similar conduct” (708 So. 2d at
163} even though the case dealt with common-law lraud, which
he had already compared to the Deceplive Trade Practices Act in
Sperau. Indeed, in Sperau Justice Cook specifically discussed
the attributes of the Deceptive Trade Practices Act that would
have made il a useful comparison to the facls present in Pafel.
In Speraw, Justice Cook quoted from Ale. Code § B-19-5(20),
which declares unlawiul the following;

In connection with any seller-assisted marketing plan,
gither misrepresenting the amount or extent of earnings

Lo result therefrom . ..

Sperau, TOR So, 2d at 121, The fraud in Patel, though not in the
conlext of a “seller-assisted marketing plan,” concerned misrepre-
senlations af the extent of earnings that would resull from the
operation of a hotel which the defendant sold to the plaintiff. In
addition, the sanctions available under this statute would have
come very close to justifving the total punitive award affirmed
within Justice Cook's opinion, The compensatory damages in
Fatel were $85.908, A treble damage award undey the Deceptive
Tracle Practices Acl would have vielded a total damage award of
$257,724 plus altorney's fees, The total award affirmed by Justice
Cook was $310,908, $225,000 of which was punitive (a ratio of
26:1). A ratio of 2,6:1 is not so far from 2:1 that one could, with
any predictable degiree of success, claim a lack of fair notice that &
jury might moderately exceed the statutorily-sanctioned punitive
award. Regardless, Justice Cook chose not to compare the statuto-
ry remedy to the common-law action for fraud despite having
done so in Sperau.

Sperat: therefove remains the sole exceplion to a body of
opinions in which the Alabama Court has simply not ulilized
the "comparable sanction” guidepost in any way Lhal could
provide predictability,
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Lo create from Gore a predictable legal
system regarding punitive awards in civil
cases, one cannol vet reliably foresee the
maximum punitive verdict that might be
rendered in any given case. The only real
lesson of the first ten cases is thal it is
better for a civil defendant to appeal an
award of punitive damages than Lo accept
it. The odds appear quite high that a
large punitive award in a non-wrongful
death case will be reduced significantly
on appeal, though the reasons for this
may not always be clear, This uncertainty
appears Lo be a conscious choice of public
policy-the favoring of deterrence over
predictability. For betler or worse, how-
ever, the Supreme Court of the United
States has enshrined predictability in the
temple of due process. It has not yet
made a similar icon of deterrence. The

i It patential conflict of these two goals sug-
gests that Gore-ULS, may not be the last
statement that our nation’s highest court
is called on to make in the arena of puni-
Live damages. |

ASB 93-393, 94-086, 95-192

ALABAMA SUPREME COURT ORDERS
S.C. #1950330, 1960912

January 9, 1998
"(W)e conclude that Miller should be
unconditionally reinstated...immediately."

March 13, 1998
"(T)his Court became convinced that Miller
had unduly been required to suspend her
practice." "We cannot come to the conclusion
that Miller deliberately defied an order of this
Court."

June 10, 1998
Refund of Court costs denie.

PAID FOR BY FRIENDS OF
BARBARA C, MILLER, ATTORNEY
James Reeves, Trustee,
SOUTHTRUST ACCT, #57-493-080

Miller v. Al r

Prepaid Affordable College
Tuition Program (PACT)

Alabama State Treasurer Lucy Baxley encourages patents: of ehildren
from birth to pinth grade to consider enrolling tham in Alabama’s
Prepaid Affordable Colege Tuition [PAGT) program. This program is
administered a3 a division of the State Treasurers Office and prasantly
has an enrallment of 45,000 children. Sinca its inception in 1989,
assets of the trust fund have grown to over $470,000,000.

Laws astablishing this program provide an appartuniy for parents,
granciparents or other sponsars Lo participate by purchasing a cantract
with PAGT Benetits of the contract provida full payment of tuition and
mandatory fees for four years of undergraduate school at any public
pollege or university in the state. If the student elects ta attend a pri-
vate or out-of-state school, PACT will pay the amount of the weighted
average cost of tuition and fees charged by the public four-year institu-
tions in Alabama

Enroliment 1s open anly ona month each year. Enrollment for 1998
will be available for the month of September only. Cost for enrolling
this year varies from $7.949 for an infant to 11,061 for a student
antering ninth grade in the fall. Payment can be made in one lump sum
ar by an extended payment plan,

For more information or an application for enroli-
ment, please call the PACT Division of the Treasurer’s
Office at 1-800-252-7228 or (334) 242-7514,




Appellate Judges

alk About Appel

fe Mire ffﬂ/m@

Practice

by Susan S. Wagner

n a perhaps unprecedented gathering, 14 appellate
Ijudgus mel in May to talk about effective appel-

late advocacy at the 1998 Business Torls and
Antitrust Institute, cosponsored by the
Alabama State Bar Business Torls and
Antitrust Section and ABICLE, The panel
consisted of seven active justices and one for-
mer justice of the Alabama Supreme Court, the
entire Alabama Court of Civil Appeals, and one
representative of the Eleventh Circuil Court of
Appeals. In a program packed wilh notable speakers
and timely issues, the appellate panel was the high-
light evenl. ’

Hot topics among the Alabama judgdes were

*deflection” from the Alabama Supreme Courl to
the Courl of Civil Appeals under Ala, Code § 12-2-
T(6) and discretionary review of Alabama Court of
Civil Appeals decisions by writ of certiorari to the
Alabama Supreme Courl. Other topies included
effective writing and oral argument, interlocutory appeals,
common mistakes, and miscellaneous procedural Lips,

Supreme Court Relief Act, The "deflection” provision of Ala,
Code § 12-2-7(6), which Presiding Judge William Robertson
calls the "Supreme Court Relief Act,” was enacted in 1993, It
permits the Alabama Supreme Court to transfer cases previ-
ously within its exclusive jurisdiction to the Alabama Court of
Civil Appeals. In facl, with the exception of utility rale cases,
bond valuation proceedings, and bar diseiplinary proceedings,
the supreme court may in its discretion transfer any case,
unless the court determines that the case “presents a substan-
tial question of federal or state conslitulional law™ or “involves
a novel legal question, the resolution of which will have signif-

Susan B. Wagner

Susan S Wagrar, of the Birtranghuam e of Barkowets, Lofkovits, inom &
Kusihinat, was the 1987068 chalipeison of the Alabana Siale Bar Business Tors
& Antitrust Sechion Sha recond har law dogroo iom e University of Alabama
Sanoad of Law

icanl statewide impact,”
Many practitioners who had never practiced
before the court of civil appeals may now find a
large portion of their appeals heing decided in
the first—and often last—instance by the
courl of civil appeals.

Missed Opportunity. The Alabama Supreme
Courl deflects roughly 29 percent of its cases, and
the deflected cases make up about 30 percent of
the caseload of the court of civil appeals. On the
other end, only about 10 percent of petitions for
wril of certiorari to the court of civil appeals are
granted. Thus, the best chance of assuring that a
case is heard by the Alabama Supreme Courl may
be to resist deflection in the first place.

The time to oppose deflection is before it happens.
Judge Sharon Yates noted that Form 24, the docket-
ing statement for appeals to the Alabama Supreme

Court, contains a question addressed to the appropriateness
of deflection, It asks, “If vou believe this case should not be trans-
ferred to the Court of Civil Appeals [pursuant to Ala, Code § 12-2-
7], please state with specificity the reasons{s) why it should i/ be
transferred . . . " Unfortunately, appellants' attorneys often dele-
gate the task of completing Form 24 to secrelaries and paralegals
whao do not know the significance of this question. Appellees'
counsel rarely lake any stand on deflection, but may make their
views known through a letter to the clerk of the Alabama
Supreme Court,

Appellate Rule 39—the Silent Killer. Justice Mark Kennedy
reports that an "overwhelming number” of applications for
certiorari to the Alsbama Supreme Courl are procedurally
defective because Lhey fail to comply with Ala. R. App. R. 34.
These applicalions are denied because the court cannot reach
the merits, Justice Kennedy said that the order denying certio-
rari in these cases generally does nol cite the procedural irreg-
ularity as the reason for the denial, Justice Gorman Houston
reports counting 20 certiorari petitions in a single conference
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The MatPurren Laewgper




of the supreme court that were denied hecause the lawyers
failed to comply with Rule 39 of the Alabama Rules of
Appellate Procedure,

The critical requirements of Rule 39 are described in £x parte
Save Our Streams, Inc., 541 So. 2d 549 (Ala. 1989). Under Rule
390, an application for rehearing in the courl of civil appeals
must first be filed, According to Judge Sharon Yates, the most
common mistake in applving for rehearing is the failure to
comply with Rule 39(k) relating to motions to adopt additional
or corrected facts. This failure effectively precludes review by
the Alabama Supreme Court. A common mistake in seeking
cerliorari is in failing o satisfy the requirement of Rule 39(c)(4)
for specificity in alleging that the court of civil appeals’ decision
conflicts with other controlling law.

Other Mistakes that Matter. Justice Harold See pointed oul
that because failure Lo file a notice of appeal within the time sel
farth in Ala. R. App. P 4 is jurisdictional, such mistakes as (iling
in the wrong court or attempting to file by fax can vesull in the
dismissal of an appeal, With respect Lo papers to be filed in the
appellate courts, Justice See also noted that they are "deemed
filed” under Ala. R. Civ. P 28(a) on the day of mailing if “cerli
fied, registered, or express mail of the United States Postal
Service” is used, bul rof if they are sent by Federal Express or
any other overnight courier service. Thus, an application for
rehearing sent by Federal Express on the due date will be dis-
missed as untimely.
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Justice See noted that it is the litigants' responsibilily to get
the record filed and to make sure that it is complete. Counsel
should personally review the appellate record, including
exhibits, in the Lrial court to be sure nothing is omitted. Judge
John Crawley suggested thal counsel should make sure, in
cases with a pretiminary hearing, that a/f of the transcripts
make il into Lhe reeord,

Where no transeript of the proceedings is available, Ala.
R. App. P. 10(d) permits the filing of a “stalement of the
evidence or proceedings from the bestl available means,
including the appetlant’s recollection.” Judge Roger Monroe
stated that without a transcript or Rule 10(d) stalement,
the appellate court cannot reverse on the basis that the
decision is not supported by the evidence, If no evidentiary
hearing has been held, Judge Crawley suggested being sure
Lthat the absence ol a hearing appears of record,

Don't Make Me Cry. Chief Justice Perry Hooper's advige for
oral argument;

Don'l make a jury argument;

Stay al the podiun;

Don'l spread voursell too thin; and

Be prepared to answer questions from the courl.

According to Justice Gorman Houston, the Alabama
Supreme Court hears oral argument in only 10 percent of the
cases. Counsel can expect that at least one justice—the one to
whom the case 15 assigned—has thoroughly studied the case,
briefs, and record and needs help in writing an apinion, This
justice will have wrillen and circulated to the other justices a
bench memorandum in which the facts, issues, standard of
review, and conlentions of the parties are sel forth, Justice
Houston explained that the court is looking for:

A factual summary distilled into a few senlences;

A “dialogue with the court, not a monologue to the court™;
No jury speeches, leclures, personal attacks on opposing
counsel, or overslatements:

A logical analysis;

Eve conlact;

Courlesy and honesty; and

A complete understanding of the law pertinent to all
the issues,

How To Write the Opinion. On Lhe lopic of bref wriling,
former Justice Terry Bults agreed that the court does nol want
a Jury argument, saving, "Please don’t ‘wave the flag’ or ask
the court to 'send a message," Justice Butls also advised:

Avoid Jegalese;

Write in the active voice;

“If it can be said in ten words, don't say it in 11"

Don't put an issue before the court and then fail to develop
it so that the court has to do your research for you;

Don't make arguments in foolnotes;

Don't “endlessly chronicle well-established points of law,”
such as the standard of review in summary judgment cases;




Cite only recent cases unless an older case is more notable
authority;

Don't discuss cited cases without explaining how they apply
Lo your case;

Den't misquote or misrepresent the holdings of cases;
Make the brief friendly and easy 1o read;

Bind the brief so that it lies flat; and

Break for paragraphs frequentiv,

Justice Houston said that in preparing briefs, he would first
write “the best opinion that 1 think my client could possibly
get” to "make sure that it will write that way” and then would
brief from that opinion. He suggested that if the law is against
you, cite Justice Shores’ statement in Jackson v. City of
Florence, 320 So, 2d 68, 73 (Ala. 1975), to try to get the court
to change the law

As strongly as we believe in the stability of the law, we
also recognize that there is merit, if not honor, in
admitting prior mistakes and correcting them.

Justice Kennedy suggested that it might not help your
rehearing application to argue that the original opinion
“shocks the conscience,” is “the worst thing I've ever read,” or
“cannol be the law."

Justice Janie Shores said that the court is looking for help
from the lawyers, explaining that the Alabama Supreme Courl
handles more than 1,700 cases per vear, compared with 100
cases decided by the United States Supreme Court, According
to Justice Shores, "Some firms can complicale any case,” She
strongly suggested that in the statement of the case, only the
eritical events be outlined, not the date of each pleading,
motion, and ruling,

A Really Bad Brief, Judge William Thompson reminded us
Lthat there are many fine books and articles wrilten aboul how
to write good briefs, He chose instead to provide "12 Steps for
Writing a Really Bad Brief";

1. Totally disregard rules 28, 31 and 32 of the Alabama
Rules of Civil Procedure. Following these rules will only
lead you 1o file the requisite number of copies of a time-
Iy and technically correct brief.

2. Don't worry about time constraints, Wait until youy
opponent files @ motion to dismiss for your fallure to
timely file a brief and then file your briefl the next day.

3. Include numerous eye-catching ypographical and
drammalical errors interspersed with a multitude of
misspelled and misused words,

4. Never miss the opportunity to confuse your reader
with a few misplaced modifiers or poor pronoun place-
ment, For example, one we saw recently was, ‘My client
could not see the judge because he was in Jail charged
with Driving Under the Influence.”

5, Confuse the facts by using ‘Appellant’ and
‘Appellee’ instead of the parties’ names, For example,
“The Appellant teld the Appellee that the Appellant’s
land, which previously was owned by the Appellee's
mother would be sold to the Appellee when the
Appellee paid the Appellant the purchase price agreed

upon by the Appellee and Appetlant.”™

6. Misquote, or better vet, don'l even cite legal author-
ity which supports your argument on a point of law.
Simply use words ke ‘1 conciude, 'l believe' or ‘the
court must’ to get arcund this technicality.

7. In your statement of facts, include only those facts
favorable to vour ¢lient, The judges will have no prob-
lem with vour atlempts to deceive the court and will
likely not even notice the inconsistencies between your
brief and that of your opponent.

8, Include every issue, fact and argument you can
think of, even if they weren'l raised al the trial cotrt
level and the chances of succeeding on these points is
extremely unlikely. This will serve Lo beef up vour brief
and make for extremely tedious reading.

9, Do not cite to the record in vour brief. However, if
by chance you slip up and do so by accident, make sure
you reference the incorrect page number and send the
judge on a wild goose chase.

10, Excessive humor, sarcasm and cliches are definite-
Iy to he included.

11, Don't miss an opportunity Lo cast aspersions on
the intelligence, motives, or inlegrity of the opposing
atlorney.

12. Try to include something insulting about the
court in vour brief. For example, tell them that vou've
researched their opinions and have found that they
consistently, unfairly rule against people like your

CAROLYN D. AVERY,
CPA, CFE

Summerford Accountancy, P. C. in Birmingham,
Alabama announces that Carolyn D. Avery, CPA,
CFE has Joined the firm as Manager of Financial
Investigations. She is a Certified Public
Accountant and Certified Fraud Examiner with six
years of public accounting experience and
eleven years of internal audiling expearience.
Summerford Accountancy, P.C. specializes in
forensic accounting and fraud investigations,
including business valuations, consulting and
resolving matters in litigation.

Summerford Accountancy, PC.
CERTIFIED PUBLIC ACCOUNTANTS & FRAUD EXAMINERS

SUITE 401 @ 2107 FIFTH AVENUE NORTH @ BIRMINGHAM, AL 35203
PHONE [205) 716-7000 @ FAX [205] 716-7007
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New Commissioner Orientation

The annual commissioners’ erientation for Incoming new members of the
Alabama State Bar Board of Bar

Commissioners was held July 9 in

Montgomery. Members of the ASB staff pre-
sented the one-day crientation which includ-
od a slide presentation highlighting func-

tions and program operations of the bar.

Now ASB commissionars are:
William |, Grubb, ll, 3rd Circuit, Eufaula; Ernestine S, Sapp,
5th Circuit, Tuskegee; W, Scott Donaldson, 6th Circuit,
Place No. 1, Tuscaloosa; Celia J. Collins, 13th Circuit, Place
No. 4, Mobile; Thomas J. Methvin, 15th Circuit, Place No.
4, Montgomery; Charles A. Langley, 24th Circuit, Fayette;
Homer W. Carnett, Jr,, 26th Circuit, Phenix City; and Roy W.
Williams, Jr., 32nd Circuit, Cullman.
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A Day Il'l Discovery, Or.lcber 30, 1998, Blrmlnghum
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Jim McElharey has visited Birmingham four times in the ‘?0s. Five

hundred of your colleagues have been enterfained, informed, and

educated by his mastery of oratory ond his unique appreach to trial /

tactics. McElhaney has been uniformly praised by Alabama lowyers

for his proctical advice . , . .

L] Jim McElhaney was dynamic, This is by far Cumberland’s
best seminar everl | got my money's worth.

.
4 McEthaney is very effective at telling you what to do and -
then showing you by example. wt 'm lﬂ
* Fabulous, spellbinding, personable, unflappable, and Never lose, misplaca or misflle

delightful | He is the top dog in his field! another piece of paper.
McElhaney has turned his sights from the courtroom toward the

arena where cases are really won or lost (or successfully settled) and m
has created a brand new program — A DAY IN DISCOVERY. Jein us

and explore bath farmal and infarmal discovery tools and tactics in WWW MELCOOQPER.COM
the practical and effactive McElhoney style. This pregram will sell eut, (800) 733-7637

so register early by calling Cumberland CLE at 1-800-888-7454 Document Ima Ing
taday!

Sumfo]:d Univarsity is an Egqual Opporunity Institution end walcomes applicatians for Recards Mg

oemploymant and aducatienal programs from all individuals ragardless of race, calar, sax,

disahility, or natienal or athnic arigin,
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client, Or you may want to take the lead from the Texas
atterney you may have read about in the ARA Journal,
wha described the Texas Supreme Court as 'one of the
four horsemen of the apocalypse’ and its justices as
‘nine nulty professors,’ | feel sure he'll prevall.”

Extraordinary and Interlocutory. Justice Hugh Maddox
stated that extraordinary writs make up approximately 12
percent of the Alabama Supreme Court's calendar and are
often used by the courl to review arbitration and class
action rulings. Appeal by permission under Ala. R, App. P, 5
is rarely used. Justice Maddox suggested that summary
Judgments sometimes are used, with the Lrial court's coop-
eration, as a method of interlocutory review on a disposilive
issue of law,

While the rules prescribe no time limit for the filing of
mandamus petitions, the court may not be impressed that a
petition filed 42 days after an adverse ruling 1s the sort ol
emergency that merits extraordinary relief. Last-minute peti-
Lions Lo delay trial are not well received.

Judde Robertson recommended that if the Alabama Court of
Civil Appeals denies a writ of mandamus, the losing partly
should file a new petition in the Alabama Supreme Court
under Ala. R. App. P. Rule 2i(e), rather than an application for
rehearing in the court of civil appeals,

What Else You Should Know About the Court of Civil
Appeals. Presiding Judge William Robertson explained thal
court of civil appeals’ cases are randomly assigned Lo individ-
ual judges by a “draw pool.” The court of civil appeals holds
an internal *motion docket” each Tuesday to keep maotions
and extraordinary wrils from “falling through the cracks.” If
a motion or writ is an emergency, the courl will respond
immediately, Otherwise, motions usually are acted upon
within 14 days, Extraordinary writs remain on the motion
docket until ruled on or placed in the "draw pool” for prepa-
ration of an opinion,

Judge Monroe noted that the Alabama Court of Civil Appeals
rarely grants oral arguments because of its heavy case load.
Because the court will hold cases slated for oral argument until
il dets a full catendar, their disposition may be delayed,

An Extraordinary Epiphany. The sole representative of the
Eleventh Circuit Court of Appeals, Judge Ed Carnes,
addressed effective speech and wriling, He suggested that

Do You Need a Tree Expert?

* Tree Protection

* Timber Trespass

* Tree Assessments
* Certified Arborists

* Tree Valuations

* Pesticide Damages

* Tree Care

* Registered Foresters

(r‘"'H Southern Urban Forestry Assoclates
5

5 1 205-333-2477
.;_l\ n U P. O. Box 1403, Northport, AL 35470

lawyers pay heed to the wisdom of Winston Churchill, who
said, “Shorl words are best and the old words when short are
best of all.”

Judge Carnes also told of John Newton, an 18th-century
English slave ship captain Llurned abolitionist and preacher,
who is remembered chielly because “one of the songs he wrote
is such a powerful statement about his wretched past and his
deeply felt religious faith , . . that it has become the most pop-
ular Christian hymn ever written. 1t has endured for more
than two centurtes, has been translated into many languages,
and 15 sung by millions of people every year.” The song is
“Amazing Grace.”

Judge Carnes mused, "Why is that hvmn so powerful and
moving? Of course, fohn Newton had much to work with,
hecause he had a real message to deliver about his past, his
conversion, and his faith. Having something to say is essential
o effective writing in briefs and in hymns.” “"Amaz ng Grace”
has six verses, but a total of only 148 words, The wverage word
length is Tour letters. There are only two three-syllable words
in the song — “amazing” and “already” — and none more
complicated than that, “The old slave trader turned preacher
wrote with simple, divect, powerful words.”

“How fortunate we are that John Newton was not an attor-
ney,” Judge Carnes said. "Think aboul iL. If he had been,
instead of writing ‘Amazing griace, how sweel the sound that
saved a wretch like me,” he might have writlen:

‘Oh, extraordinary religious epiphany, which was not
unwelcome inasmuch as itinduced a state of spivitual
transcendence for an allegedly not unneedy party, such
as the undersigned.”

“It is hard to imagine singing those words at a funeral, and
there is little chance they would have lasted for more than
2000 years,”

Judge Carnes then challenged the audience Lo translate the
following legalese into & famous line from a “"down-home, bay-
ing-at-the-moon, done-me-wrong” country song;

“Your patent predisposition for indiscriminate carnalily
will invariably lead to self-inflicted mental anguish, as
well as to seli-incriminating gestures, words, and deeds.”

When Justice See guessed Hank Williams' "Your Cheatin'
Heart" (*Your cheatin' heart will tell on you .. .."), Judge
Carnes said that it worried him that Justice See was able 1o
get it right,

Judge Carnes summarized his advice: “So, if you're in trial
or on appeal because vour client has a cheating heart, just
remember Lo write and speak with amazing grace.”

Questions?

TJustice Janie Shores told us to call or come by the
clerk’s office for answers Lo tricky procedural questions,
The personnel are knowledgeable and anxious to help.
Judge Crawley echoed this sentiment with respect to the
court of civil appeals, bul advised: “If the phone is busy, go
read the rules.” =
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[he Alabama State Bar Volunteer Lawyers Program provides legal assistance to

hundreds of indigent clients through the dedication of over 1,700 VLP attorneys

Each year, Alabama lawyers provide thousands of hours of free legel services to

the poor, While the task of choosing just three attomeys to receive this award

/ﬁﬁml
J. Forreater DeBuys, 111 CLU

was difficult, this year's recipients have provided outstanding service to the VLP :
You estublish goals for

ant best examplified the spirit of the Volunteer Lawyers Program creating wealth, We help you
meet your goals, while
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estate through insurance and
Recipients for Outstanding Service to the Volunteer Lawyers Program financial products,

#  Hugh M, Lee, Tuscaloosa 7k \ilL s

The C : ¢ @
#e Nancy D. Stuart, Montgomery 7% Fhe (‘"0"“““}1Yﬂu KEEP‘
HM Inverness Center Place
i Phillip D. Mitchell, II1, Decatur # Suite 500
Biemingham, AL 35242
f 995-1121

Rethink the way you live as a lawyer!

Papantonio explains
how neither
Clarence Darrow
nor Atticus Finch
resembled the
single-dimensional,
linear-thinking
attorney that seems to
e almost cliché and
epidemic in the '90s.
They were not abridged
versions of lawyers,
Their endless effort to
undcrstand and
appreciate the world
outside the four walls
of their offices provided
balance to their lives, Order roda_w 1:400-57 70499
They both worked hard 0“{‘7 L Lhitel plas S300 SKH
to acqulrc a type BE (A Florida Sales Tax i applicable)

g enﬂghtened wisdom &= E

: SRR 2 that improved their

It.asu Tfor the modern lawyer lives and the lives of wvuuu}mfhvw PO Box 12042
& - people they served. Pensicols, FIL $2590-2047
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POSITION AVAILABLE
Alabama State Bar Volunteer Lawyers Program Director

The Alabama State Bar has a challenging career opportunity for a highly motivated, dedicated, self-
starting attorney. This position will coordinate pro bono civil legal sarvices. Duties will include managing
the ASB Volunteer Lawyers Program, recruitment and recognition of volunteer private lawyers in tha civil
pro bono effort; coordinating pro bono efforts with local bar associations; sarving as a resource in deval-
oping local pro bono programs; and acting as a clearinghouse for successful pro bono programs arbund
the state and nation,

The person sought must have a J.D. degrea and at least two years’' experiance in the practice of law or
other equivalent experience; be self-motivated and self-directed; possass excallant communication skills;
possess strong arganizational abilities; be willing to undertake ragular statewide travel; and be able to
work with a wide variety of personalities and groups.

The salary is commensurate with experience, and an excellant fringe benefits program is provided.

For consideration, forward the following materials: resume and salary history, INCLUDING a cover lettar
explaining background and interast in position, in confidence to;

SEARCH COMMITTEE
VOLUNTEER LAWYERS PROGRAM
P.O. BOX 671
MONTGOMERY, AL 36101
Deadline for submission is October 15, 1998. The Alabama State Bar is an equal opportunity employer.

gmall Bu;;gess Networking  Qur IACIS Certified professionals can examine any

o ! P computer system to determine the system contents. Al

Public Safety Software examinations are performed in accordance with current
rules of evidence and are admissible in court. Expert
witness testimony related to computer issues is

available. Visit our Web Page or call us for more details!

Forensic Computer Analysis

4647 T Highway 280 East, Suite 107
Birmingham, Alabama 35242

seasis carporacion WWW.,STASISCOIP.COM
" Phone: (205) 991-7501
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Reinstatemants

s On May 26, 1998, Elberta lawyer Andrew Wilson Hayes was
reinstated on the roll of the Alabama Supreme Court as an
attorney authorized to practice law in the courts of
Alabama. |Pet. No, 98-002]

= On January 9, 1998 Huntsville lawyer Barbara C. Miller was
reinstated on the roll of the Alabama Supreme Court as an
altorney authorized to practice law in the courts of
Alabama. [Pet. No, 97-007]

» Huntsville at:orney Joe N. Lampley was reinstated Lo the
practice of law by order of the Disciplinary Board of the
Alabama State Bar effective May 19, 1998, |Pet. No, 98-04]

DISCIPLINARY NOTICE

Notices

# Notice is hereby given to Charles Timothy Koch of Mobile,
Alabama that he must respond Lo the charges in discipli-
nary files ASB No, 97-090(A) and ASB No, 97-110(A) within
40 days from the date of this publication (September 15,
1998). Failure to respond shall resull in further action by
the Office of General Counsel, [ASH No, 7-090(A) and ASB
No, 97-110A)]

= Notice is hereby given to Theodore Richard Pearson of
Birmingham, Alubama that he must respond to the charges
in disciplinary file ASB No, 96-313(A) within 30 days from
the date of this publication (September 15, 1998), Failure Lo
respond shall result in further action by the Gifice of
General Counsel, [ASB No. 96-313(A)]

* Nolice 1s herchy given Lo Carey W, Spencer, )i, who prac-
Liced law in Sturbridge, Massachusetts and whose where-
abouts are unknown, that pursuant to an order to show
cause of the Disciplinary Commussion of the Alabama State
Bar, dated fune 23, 1998, ke has 60 davs Ivom the date of
this publication (September 15, 1998) to come into compli-
ance with the Mandatory Continuing Legal Education
reguirements for 1997, Noncompliance with the MCLE
requirements shall resull in a suspension of his license.
[CLE No. 98-38)

» Nolice is hereby given to Melvin Richard Hughes who prac-
ticed law in Birmingham, Alabama and whose whereabouts
are unknown, thal pursuant Lo an order to show cause of the
Disciplinary Commission of the Alabama State Bar, dated

June 23, 1998, he has 60 days from the date of this publica-
tion (September 15, 1998) 1o come into compliance with the
Mandatory Continuing Legal Education requirements for
1997, Noncompliance with the MCLE requirements shall
resuit in a suspension of his license. [CLE No., 98-9]

= Notice is hereby given'to Leland L. Price, who practiced law
in Knoxville, Tennessee and whose whereabouts are
unknown, that pursuant to an order lo show cause of the
Disciplinary Commission of the Alabiumi State Bar, dated
June 23, 1998, he has 60 days from the date of this publica-
tion (September 15, 1998} to come into compliance with
the Mandatory Continuing Legal Education requirements
for 1997, Noncompliance with the MCLE requirements
shall result in a suspension of his license. |JCLE No, 98-37]

* Notice is hereby given Lo Rebecca Kirkland Stephenson,
who practiced law in Birmingham, Alabama and whose
whereabouts are unknown, that pursuant to an order to
show cause of the Disciplinary Commission of the Alabama
State Bar, dated June 23, 1998, she has 60 days {rom the
date of this publication (September 15, 1998} to come inla
compliance with the Mandatory Continuing Legal
Education requirements for 1997, Noncompliance with the
MCLE requirements shall resull in a suspension of her
license, [CLE No. 98-19]

« Notice is hereby given ta Kenneth H. Millican, who prac-
ticed law in Hamilton, Alabama and whose whereahouts are
unknown, that pursuant to an order to show cause of the
Disciplinary Commission of the Alabama State Bar, dated
June 23, 1998, he has 60 days from the date of this publica-
tion (September 15, 1998) to come inta compliance with
the Mandatory Continuing Legal Edueation requirements
far 1997, Noncompliance with the MCLE requirements
shall result in a suspension of his license. [CLE No, U8-27)

s Notice is hereby given to Carlos Rae Allen, Jr., wha practiced
law in Homewood, Alabama and whose wheregbouts are
unknown, that pursuant to an order to show cause of the
Disciplinary Commission of the Alabama State Bay, dated
June 23, 1998, he has 60 days from the date of this publica-
tion (September 15, 1998) to come into compliance with the
Mandatory Continuing Legal Education requirements for
1997, Noncompliance with the MCLE requirements shall
result in a suspension of his license, [CLE No. 98-1]
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= Notice is hereby given to Scolt Patrick Archer, who pric-
ticed law in Atlanta, Georgia and whose whereabouts are
unknown, thal pursuant to an order to show cause of the
Disciplinary Commission of the Alabama State Bar, dated
June 23, 1998, he has 60 days from the date of this publi-
cation {September 15, 1998) to come into compliance
with the Mandatory Continuing Legal Education require-
ments for 1997 Noncompliance with the MCLE require-
ments shall resull in a suspension of his license, |[CLE
No., 98-29]

Suspensions

» Gadsden attorney John David Floyd pled guilty before the
Disciplinary Board of the Alabama State Bar to a violation of
Rule 3.4(a), which provides that a lawyer shall not "unlaw-
fully obstruct another party's access to evidence or unlaw-
fully alter, destroy or conceal a document or other material
having potential evidentiary value” and to a violation of Rule
4.1(a), which provides that a lawyer shall not knowingly
“make a false stelement of material fact or law to a third
person,” Floyd was ordered suspended from the practice of
law in the State of Alabama for a period of 91 days with Lhe
imposilion of sald suspensicn to be held in abeyance pend-
ing successiul completion of a one-year probationary period.
As a condition of probation, Floyd was ordered to serve a 30-
day suspension from the practice of law in the State of
Alabama effective June 13, 1998, Other conditions of proba-
tion were ordered. In July 1996, the respondent attorney
was retained to represent a eriminal defendant who had
been charged with two counts of criminal trespass in the
third degree and one count of unlawful possession of 4 con-
trolled substance, The defendant’s arrest for ¢riminal tres-
pass in the thivd degree was based on the fact that he had
heen banned from Gadsden Housing Authority property and
that his name was published on a banned list maintained by
the Gadsden Housing Authority for use by the Gadsden
Police Department. The search incident to the defendant's
arrest for criminal trespass in the third degree led to the
charge of possession of a controlled substance, Although a
plea agreement in the matter had been negotiated between
the respondent attorney and the deputy district attorney
prior to the date of trial, on the morning of the trial, the
respondent attomey reguesled to be heard on a motion Lo
suppress, Prior 1o the hearing on the motion Lo suppress,
the respondent attorney represented to the deputy district
attorney that the defendant’s name was not on the Housing
Authorily notice of trespassing “banned list” and, therefore,
his arrest and incident search were unlawful, The respon-
dent altorney proaduced a copy of the “banned list” which
did not contain the defendant’s name. When the police offi-
cers involved in the arrest produced their copy of the
Housing Authority banned list, it was discovered that the
Housing Authority banned list produced by the respondent
attorney had been altered to delete his client’s name, In
determining discipling in this case, the board considered the
fact thal the altered document was nol submitled as evi-
dence in any proceeding and that Floyd had no prior disci-
pline. [ASB No. 97-201(A))

Fho Alatont Lavger $EPTEMBEN 1090, 32D

» Birmingham attorney Charles Leroy Howard, 111 was sus-

pended from the practice of law in the State of Alabama for
a period of 91 days, effective July 16, 1998, by order of the
Supreme Court of Alabarma. This suspension 15 based upon
Howard's guilty pleas before the Disciplinary Board of the
Alabama State Bar to violating rules 1.15(a) and (b) |safe-
keeping praperty], and 1.1 {competence], Alabama Rules of
Professional Cenduct, In ASB No, 95-214, Howard pled
guilty to violating rules 1,15(a} and (b}, ARP.C,, based
upon his participation with a ¢lienl and other individuals in
a series of impraper and ill-advised investment schemes.
Howard, acting as escrow agent for Lhe group, solicited in
excess of $200,000 from a single investor, The investment
for which these funds were initially solicited never materi-
alized, It was later discovered that Howard had co-mingled
these funds with attoerney and personal funds and that he
fanled Lo account for these funds when called upon Lo do so
by the investor, The Disciplinary Board ordered that
Howard make restitution to the investor in the amount of
201,000, In ASB No. 46-170, Howard provided legal advice
and counsel to the White Hall Downtown Development
Authority in connection with bond issues to be issued by
the Authority. Howard, acting as bond counsel, gave certain
advice and made certain recommendations to the City ol
Whitehall in connection with this bond issue. This advice
was improper and resulted in violations of the Securities
Act of 1933 and the Securittes and Exchange Act of 1934,
Howard admitted that he had no legal training or experi-
ence with such matters. Howard's conduct resulted in the
filing of a civil action by the Securities and Exchange
Commission which was settled in February 1997 by entry of
a consent order in favor of the Securities and Exchange
Commission. |[ASB Nos. 95-214 and 96-170]

Jackson attorney Larry Wayne Keel was suspended from
the practice of law in the State of Alabama for a period of
80 days, effective June 17, 1998, On June 16, 1998, Keel
appeared before Panel | of the Disciplinary Board of the
Alabama State Bar and admilted to violating rules 7.1(a}
and (b} and 7.3, Alabama Rules of Professional Conduct.
Keel obtained the name and telephone number of two indi-
viduals who were involved in an automobile acaident in
Fvergreéen, Alabama. On the day alter the accident, Keel
contacted one of the individuais by telephone for purposes
of soliciting the prospective client to engdage his services in
the matter, Neither of the individuals who were contacted
hy Keel knew him or had ever used his services and neither
had requested that he contact them. During his conversa-
tion with these prospective clients, Keel made several rep-
resentations to these individuals concerning the resuils his
firm could achieve on their behall and benefits available to
these clients through his firm, and compared his firm's ser-
vices as superior to those of other lawyers. In imposing the
discipline in this case, the Disciplinary Board specifically
noted that the severity of discipline imposed was substan-
Lially mitigated by Keel's acknowledgment of his wrongdo-
ing and acceptance of full responsibility for his misconduct
in addition to the fact that Keel had been sued by the indi-
viduals for invasion of privacy which resulted in Keel's




agreement Lo pay the individuals
F10.000 to settle their claims and
substantial adverse publicity regard-
ing Keel's conduet in the local media,
No prioy discipline was considered,
[ASB No, 97-54(A)]

* Birmingham altorney Charles
Eugene Caldwell was suspended from
the practice of law in the State of
Alabama for a period of 45 days effec-
tive July 7, 1998, Caldwell was found

guilty of violating Rule 1.5(f), which
provides that "withoul prier notifica-
Lion to and prior approval of the
appointing court, no lawyer appoint-
ed Lo represent an indigent criminal
defendant shall accepl any fee in the
malter from the defendant or anvone
on the defendant’s behalf.” Caldwell
was also found guilty of violating
Rule B.4(c) which provides Lhat it is
professional misconduct for a lawyer
to “violate or attempt to violate Lhe

Tl1e most difficult pml)lems require the
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Rules of Professional Conduct” and
found guilty of violating Rule 8.4(c)
which provides that it is professional
misconduct for a lawyer to “engage
in conduct involving dishonesty,
fraud, deceit or misrepresentation,”
The board's finding of guilt was
based upon an incident where
Caldwell was acting as appointed
counsel for a defendant in the
District Court of Jefferson County,
Alabama, in connection with two
pending felony drug cases. At the
time of his appointment, Caldwell
requested that the defendant pay
him an additional $600 for his ser-
vices. Subsequent to the appoinl-
ment and their initial meeting,
Caldwell advised this defendant that
there was nothing he could do for
him until he paid the $600, In a sub-
sequent meeting between Caldwell
and his client, his clienl expressed
his displeasure with Caldwell's con-
Linued request for an additional
$600. According to the defendant,
Caldwell then advised him that the
F600 was for bond and that he was
negotiating with the district attorney
regarding a plea. When Caldwell's
demands were made known Lo the
district court, the court relieved
Caldwell of his appointment and
ordered a hearing on the allegations,
Immediately prior to the hearing,
Caldwell advised the court that he
had just been retained by the defen-
dant and that he had recently accept-
ed the defendant's income tax refund
check of approximalely $591 for his
services, During the hearing the
defendant initially indicated that the
whaole maller was a misunderstand-
ing and that his earlier statements Lo
the court regarding Caldwell's
repealed requests for more money
were untrue, However, upon further
examination, the defendant admilled
that the first statement that he gave
was true and that he had changed
his testimony because Caldwell had
mel with him prior to the hearing,
coached him concerning their agree-
menl, and advised him thal his state-
menl Lo the district judge had jeop-
ardized his chance for probation and
that he should advise the court that
his initial stalement was untrue.
|ASB No, 95-57| |




A Lornoys' Advantage Professional
Linbility Insurance offers broad
covorago...up lo $10 million in limita,
Progriem benefits inclucle:

* Firnt Dollar Defense

* Claims Expense in Addition to
Liability Limits

* Risk Management Program
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If you're not insured with the Attorneys’
Advantage Professional Linbility Insurance Program...
you should object to your current insurer

on the following grounds:

1. You may be paying too much for your
liability coverage.

2. You may not have the broad coverage
you really need.
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RECENT DECISIONS

By Witbur G, Sttherman and David B. Byrne, Jr.

United States
Supreme Court

White defendant has standing
to attack anti-black bias in
Grand Jury selection

Camnphell v, Louisiana, Case No, 96-
1584, LS., 66 LS, LW 4263 (1998). White
defendants have the requisite legal stand.
ing to challenge indictments against them
based on alleged discrimination against
blacks in the selection of grand jury mem-
bers. The United States Supreme Court
ruled by a severrlo-two vote that any
white defendant can “raise an equal pro-
tection challenge to discrimination against
black persons in the selection of his grand
jury” Justice Anthony M. Kennedy, writ-
ing for the Court, observed, “Regardless of
his or her skin color, fa defendant] suffers
a significant injury in fact when the com-
position of the grand jury is tainted by
racial discrimination,”

The Court’s holding an the equal pro-
lection issue represented an extension
of the doctrine of third party standing,
which the Courl applied in Powers v,
Chio, 499 115, 400 (1991}, in the con-
Ltext of alleged discrimination in the
exercise of peremptory challenges Lo
petit jurors,

The defendant, who was convieled
of murder, based his claim of discrim-
ination on evidence that in the
Louisiana parish where he was indicl-
ed, no black person had served as a
grand jury foreperson from 1976 to
1993, even though blacks made up
approximately 20 percent of the
parish’s registered voters. The
Louistana Supreme Court held that he
had no standing to raise a Fourteenth
Amendment challenge because he was
not a member of the racial group who
suffered the alleged discrimination,

Outside of the core holding in
Campbell, the Courl's extension of the

Lhree-parl test set out in Powers p. Ohio

for third-parly standing, was expressly

adopted, as follows:

1. A defendant must have suffered an
injury in fact;

2. The defendant must have a close rela-

tionship to the excluded jurors; and
3. There must be sume hindrance Lo the

excluded juror's assertion of their

rights on their own.

The Supreme Court left for anather
day the problem of defining a defen-
dant’s due process rights in the context
of grand jury selecton, The Court held
only that, “a defendant has standing to
litigate whether his conviction was pro-
cured by means or procedures which
contravene due process.” The Courl
again made the point that the defen-
dant's claim did not concern the
foreperson's "performance of his duty to
preside,” but rather, his performance as
a grand juror,

Attorney-Client privilege
extends beyond the grave

Swidter and Berlm v, United States,
Case No. 97-1192, 1.8, (1998). The
United States Supreme Court ruled that
the altorney-client privilege extends
beyond the grave. The Supreme Court,
on June 25, 1998, held, in a six-to-three
decision, that a grand jury subpoena
does not trump the atlorney-client priv-
ilede after a client's death. Independent
counsel Kenneth Starr had sought to
review the notes of & conversation that
White House Deputy Counsel Vincent
Foster had with a lawyer shortly before
commitiing suicide in 1993,

Chief Justice Rehnquist, writing for
the Courl, observed, “. . .The attorney-
client privilege is one of the oldest recog-
nized privileges for confidential commu-
nications. Knowing that communica-
tions will remain conflidential even after
death encourages the client to commu-
nicate fully and frankly with counsel.”

The case involved three pages of notes
taken by James Hamilton, a Washington
lawver whom Foster visited at home nine
days before his death. Starr contended
that he needed the notes as part of his
inquiry into whether Clinton administra-
tion officials lied to conceal Mrs,
Clinton's alleged role in the 1993 firing of
the While House travel office employees,

Alter noting that “there is no case
authority for the proposition that the
privilege applies differently in criminal
and civil cases,” the Chiel Justice added,
"halancing ex post the importance of
the information against client interest,
even limiled to criminal cases, intro-
duces substantial uncertainty into the
privilege’s application. For just that rea-
son, we have rejected the use of a bal-
ancing test i defining the conlours of
the privilege.”

Habeas Corpus: Gun-Using sus-
pects can rescind gullty pleas

Bousley v. Brooks, Case No, 96-8516,
LLS, {1998), Defendants who pleaded
guilty to “using” a gun during a crime,
in violation of 18 U.S.C. 924(c)(1),
hefore a judicial decision significantly
narrowed the federal law's scope, can
move Lo withdraw their previously
entered pleas of guilty,

In the 1995 decision, Hatley v, U.S.,
516 1.5, 137 (1995}, the Supreme Courl
held that prosecutors must show some-
one actively "used” a gun during a drug
crime, by displaying oy firing it before a
conviction under the anti-gun law could
be oblained. A drug trafficker, who
secretly had a gun nearby in case of a
confrontation, did nol violate the law.

In a seven-to-two decision, Chief
Justice Rehnguist wrole that a defen-
diant who takes hack his previously
entered plea of guilly must show in a
new Aabeas proceeding that he is actu-
ally innocent of the erime,

“Although his claim was procedurally




defaulted, petitioner may be entitled Lo a
hearing on the merits of it i he makes the
necessary showing to relieve the defaull.”

Punitive forfeiture and the
Eighth Amendment's
excessive fines clause

United States v. Bayakayian, Case No,
06-1487,__U.5.__ (1998), The Supreme
Court, in United States v. Bajakafian,
applied the Eighth Amendment’s exces-
sive fines clause for the first time in the
Court's history, The vuling resulted in
the High Court's lirst reversal of a for-
feiture on Eighth Amendment grounds,
and featured a rare, if nol unprecedent-
ed, split between Justices Thomas and
Scalia in a criminal case,

The defendant, a California business-
man, failed to report $357.144 hidden
in his luggage on an international
flight. Although the money was lawfully
obtained and intended for lawful use,
the Customs Service seized all the funds
because the defendant failed o report it
and then led about it when questioned
by Customs' agents,

Writing lor the five—four majority,
Justice Thomas declared that certain
forfeitures constitute punishment, and
thus, violate the excessive fines clause
of the Eighth Amendment if they are
“drossly disproportional te the gravity
of the defendant’s offense.” The Court
held that the lorfeilure of the respon-
dent’s entire $357,144 would be grossly
disproportional to the gravity of his
offense. His crime was solely a reporting
offense. Thus, for the fivst lime, the
Supreme Court used the vardstick of
proportionality o determine whether or
nol the forfeiture would be grossly dis-
proportional to the gravity of the
offense, The Courl critically focused the
issue as follows:

A punitive forfeiture violales the
excessive fines clause if it is grossly dis-
proportional to the gravity of the
offense that 1t 1s designed to punish.,
Although the proportionality principle
has always been the louchstone of the
inquiry, see e.g. Austing, supra at 622-
623, 113 S.CL at 2812-13, the clause's
text and history provide little guidance
as 1o how disproportional a lorfeiture
must he to be excessive, Until today, the
Court has not articulated a governing
standard. In deriving this standard, the
Court finds two considerations particu-

larly relevant. The first previously
emphasized in cases inlerpreting the
cruel and unusual punishment’s clause
15 that judgments about the appropriate
punishments belong in the first
instance to the legislature . , . The see-
ond ig that any judicial determination
regarding the gravity of a particular
criminal offense will be inherently
imprecise, Because both considerations
counsel against requiring strict propor-
tionality, the Court adonts the gross dis-
proportionalness standard articulated in
Sefem v, Helm, 463 ULS, 277,

Recent Bankruptcy
Cases and New
Legislation

Bank in preference action
loses $37.5 million on letter
of credit seizure

Muatter of BA. Bergner, {(7th Cir, April
9, 1998), 140 F3d 1111, 32 BCD 536,
Bank One issued a standby letter of
credit for two beneficiaries, The debtor,
as the account party, committed Lo
reimburse the issuer any sums drawn
whether at the time the craft was pre-
sented by a beneficiary or thereaflter,
and in the event of a default, the debtor
was Lo pay issuer the full amount of the
drafts presented under the letters of
credit, Thus, the issuer bank would hold
the money, without interest, and be in a
position to honor any drafts,
Additionally, the bank was granted a
security interest and lien an any
amaount on deposit with it, The court
described the arrangement as a tripod,
one leg being the standby letter and
agreement between the bank and
deblor, the second being the letter of
credil arrangement between the jssuer
and the beneficiaries, and the third
being the obligations (secured hy the
fetters of ¢redit) from the deblor to the
bkeneliciaries. The deblor became in
defaull to the beneficiaries and, within
90 days of bankruptey, paid the bank
over $31.2 million in order Lo protect
the bank in honoring drafts under the
letters of credit, After filing chapter 11,
the debtor claimed a voidable prefer-
ence against the bank. The bankruptcy
court ruled in debtor's favor bul did not
allow interest. The case ultimately

reached the Seventh Circuil on appeal.
The bank, in its defense, contended
(1) there was no transfer; (2) if there
were a transfer, it was not hecause of an
antecedent debt; and (3) the deblor's
estale was undiminished by the transfer,
All of these contentions were rejected
by the appellate court, which held there
was no new value given, as there was no
subsequent credit granted, The court
reasoned that the different ohligations
were independent of each other, as the
bank was legally bound to pay the bene-
ficiary according to the terms of the let-
ter of credil regardless of what debtor
did in satisfying the bank as the issuer.
Because any alleged perfection of a
common law security inlerest in the
debtor's bank account could nol have
occurred until Bank One assigned con-
trol of the bank account, such control
occurred within the 90-day period, and
thus was not within the exception, The
courl also ruled against the hank's
claim of a security interest in the bank
account of the debtor. Finally, adding to
the woes of Bank One, the Seventh
Circuit held the debtor Lo be entitled to
pre-juddment interest, and determined
as an abuse ol discretion the bankruplcy
court’s reasoning that interest would be
a windfall to the debtor.
Comment: The opinion of the courl
appears logical. However, because of the
amount involved unless the case is sel-
tled, | assume it is on the way to the
United States Supreme Court,

Bankruptcy Judge Jack
Caddell held that proceeds of
payment bond, as contrasted
with performance bond, are
property of estate

Matiter of Monarch Tile, Bkicy N.D,
AL, Feb, 12, 1968, 319 B.R, 622. In May
1994, the Alabama Department of
Transportation (ALDOT) issued a permil
to Monarch Tile to construet & turnout
lane along a public highway. The permit
required a bond or certified check lor
$10,000 “to guarantee the fathful perfor-
mance of this permil. . .." Upon satisfac-
tory completion, the money or bond was
to be returned to Monarch, bul otherwise
Lo be used to complete the project,
Monarch filed a cash bond, and subcon-
tracted the job to David Michael for
$8,500, Michael satisfactonily completed
the job bul, prior le receiving payment,
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Monarch filed a chapter 11 bankruptcy.
Michael filed an adversary complaint
against debtor and ALDOT to obtain pay-
ment, Judge Caddell ruled in favor of
debtor and ALDOT, stating that the
“Little Miller Act” in §39-1-1 (1975) of
the Alabama Code pertained only to pay-
ment, while the transaction in the instant
case was a performance bond for the hen-
efit of ALDOT to insure construction of
the turnout lane, and not a payment
bond for Michzael's benefit, He also held
that although sympathetic, §105 of the
Bankruptey Code does not allow a bank-
ruptey judge Lo do equity without limits,

Comment: Although this appeared Lo be

a close question, upon inquiry, I found
there was no appeal,

New Legislation

The Donation Protection Act, signed

June 19, 1998, immediately effective,
amends §8 544, 548, 707, and 1325 of
the Bankruptey Code by ameliorating
Lhe strict faw on avoidable transfers
with relation to charitable contribu-
tions. The limitations in the Act are thal
the transfer does not exceed 15 percent
of gross annual income of the debtor for
the year in guestion, or is consistent
with prior practices of the debtor in
making contributions, that it must
qualify as a charitable contribution

under the Internal Revenue Code, is
made by a natural person to a "gualified
religious or charitable entity” under the
IRC, and is in cash or a linancial instru-
ment as defined in the IRC, The law is
intended Lo prevent suits against chari-
table and religious organizations to sel
aside gifts, which includes tithing in the
organizalions, However, transfers
intended to hinder, delay, or defraud
remain vulnerable to attack, |
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support for legal services programs.

Technology Exchange Project

Legal Service organizations, faced with recent funding cuts, ara struggling to balanca parsonnel, capital and other costs. If they
are lucky enough to have any type of computers, the machines are generally outdated “dinosaurs” relegated to secretaries’ desks
for word processing tasks, and are not being used to manage client loads or parform research or any of the other myriad tasks most
lawyers now colnt on technology to help them with so they can best serva their cliants,

Thrae Amearican Bar Assaciation entities-tha Standing Committae on Legal Aid and Indigent Defendants and the sactions of
Litigation and Business Law-have launched the “Technology Exchange Project,” funded
by the Open Society Institute of New York, to halp match needy legel service affices with
legal firms that are upgrading thair systams. Firms ara being asked to donate their usad
equipment to a computer clearinghouse being coordinated by the ABA. The ABA will
kick off the project by donating about 400 used computers during tha next two years.

Firms are asked to donate equipment that is in good working order and that is capable
of using Windows 3.11. A firm that does not have aquipment to donate can stll help with

the project oy volunteering time of its information services staff ta serve as tachnical
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MARK YOUR CALENDARS!
The Alsbama Criminal Defense Lawyers Assaciation Presents:
“Defending Against Allegations of Child Sex Abuse:

urrent Issues and Strategies”

November 7, 1998
Huntsville Marriott
.00 a.m.~4:30 p.m,

$100 Registration Fee (Lunch included)
TOPICS INCLUDE:

—Evidence and Problems Unique to Child Sex Abuse Cases
—'I'rial Preparation for Cases Without Live Child Testimony

—Cross Examination of the Case Worker or Child Advocate
ﬂAttackms the Suggestive Child Interview

v Strategies for Obtaining Discovery

“Jury Selactian in the Child Sex Abuse Case

~Effective Use of Defense Experts

For Mare Information, contact ACDLA at (334) 567-2575.
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l;dembe'l'; —

$25 each -

1 TO 5 COPIES \'Q
$20 each

6 OR MORE COPIES

Non-members—$60 each

ORDERS MUST BE PRE-PAID
Mail check to1 Alabama Bar Directory * P.O. Box 4156 + Montgomery, AL 36101
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CLE OPPORTUNITIES

The ollowmg listmg 1s a random sampling of in-state programs approved for credit by the Alabamae Mandatory CLE Cormpmission on
the printing deadline date for this isste of The Alabama Lawyer. Many other n-state programs, as well as programs natianwide, are
continually bemg evaluated and approved, AN are identified by sponsor, location, date and specialty area. For a complete listing, con-
tact the MCLE Cormumiission office at (334) 269-1515, ext. 156 or 158, or you may view a complete listing of current, approved pro-

grams af wwalabar.org.

SEPTEMBER

911
Mediation and Conflict Management
Huntsville
Community Mediation Center of the
Belter Businzss Bureau
CLE credits: 20.0 Cost: $275
{205) 532-1425

10
Domestic Violence Bench Manual
Training Seminar
Montgomery
Alabama Judicial College
CLE credits: 5.3
{334) 242-0300

11
Elder Law
Birmingham
Alabama Bar Institute for CLE
CLE credits: 5.0
(800) 627-6514

Bevelopments and Trends in Health
Care Law

Birmingham

Cumberland Institute for CLE

CLE credits: 6.5

(800) 8B8-7454

11-12
How to Get and Keep Good Clients
Auburn
Auburn University Holel and
Conlerence Cenler
Auburn University Bar Association
CLE credits: 5.0 Cost: $225
{334) 321-5816

12-13
Practical lssues for Prosecutors
Gunlersville
Jefferson County District Altornev's
Office
CLE credits: 5.5
{205) 325-5252

18
Consumer Real Estale Finance,
Regulation and Litigation
Birmingham
Cumberland Institute for CLE
CLE credits: 6.0
{800) BBA-T454

Criminal Defense
Birmingham

Alabama Bar Institute for CLE
CLI credits; 6.0

(800) 627-6514

24
individual Income Tax Strategies and
Preparation
Birmingham
Professional Education Svstems, Inc.
CLE credits: 6,7 Cost: $195
(715) B36-9700

Labor and Employment Law in
Alabama

Mohile

National Business Institute
CLE credits: 6.0 Cost: §179
{715) 835-8525

25
Is Your Client Covered? Insurance
Claims and Conflicts
Birmingham
Cumberland Institute for CLE

CLE credits: 6.0
{BOD) 88K-7454

Individual income Tax Strategies and
Preparalion

Huntsville

Professional Education Systems, Ing.
CLE credits: 6.7 Cost: $195

{715} 836-9700

Family Law Practice
Birmingham

Alabama Bar Institute for CLE
CLE credits: 6.0

(800) 627-6514

Labor and Employment Law in
Alabama

Montdomery

Holiday Inn Soulh

National Business Instilule
CLE credits: 6.0 Cost: §179
{715) 835-8525

OCTOBER

15
Divorce Mediation Training
Mobile
Atlanta Divorce Mediators, Inc,
CLE credits; 40.0 Cost:; $895
(404) 378-3238

]

Ninth Annual Bankrupley Law
Seminar—Bankrupley Fundamenlals
Birmingham

Cumberland Institute for CLE

CLE credits: 6.0

(800) B88-7454
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Depositions

Birmingham

Alabama Bar Institute for CLE
CLE credits: 6.0

(B0 627-6514

9
Automohile Accident Litigation
Birmingham
Cumberland Institute for CLE
CLE credits; 6.0
{R({)) BRB-T454

Tort Law

Birmingham

Alabama Bar Institute for CLE
CLE credits: 6.0

{B00) 627-6514

15
Winning Strategices for Jury Selection
in Alabama
Muhile
Radisson Admiral Semes
National Business Institute
CLE credils: 6.0 Cost: $179
(T15) R35-8525

QUALITY BoFTWANE, Now Fon Winpows ®

BEST (

BANKRUPTCY

You've goi Windows iustalied becavise 18's
easier b ase. Now, sedfch to the Windows
Beased Desnkriploy saftoane teat's sasier fo e
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1.800.492.8037

Rest Cane Sunemons, B
(W00 vl Sarewt, Sl 201
I Ah, Box 34

Bvitmeston, 11 BO204-0032

www. hentease.com

In-State Mediation Training

{Approved for CLE credit and Alabama Center for Dispute Resolution

roster registratior)

septomber B-11

Huntaville

Mediation-Conflict Managament
Hotter Business Bureau

(Anne Ishell)

(205) 539-2118

20 Hours

Saptembear 17-19

Birmingham

Mediation Process B the Skills of
Conflict Resolution

Litigation Allarmatives, Inc

{Troy Smith)

(BOD) ADR-FIRM

(B89) ADRCLE3

22 Hours

October 1-8

Mobile

Divorce Madiation
Atlanta Divarce Mediators
{Elizabeth Manley)

(HOO) 862-1425

40 Hours

October 22-24

Birmingham

Madiation Process & the Skills of
Conflict Resalution

Litigation Alternatives, Ing

(Troy Srnith)

(B800) ADR-FIRM

(689) ADRCLE3

22 Hours

Note: lo date, all courses axcept thase noted have been approvod by the
Contar. Plpase chack tha intenm Mediator Standards and Registrabon
Proceduras 10 make sura course hours istad will satisty the registration require-
mants. Far additional out-of-s1ate trairng, including courses in Atianta, Georgia,
call tho Alabama Center for Dispute Resolution at {334) 265-0409

OUT-OF-STATE

Saptember 10-14

Atlara

Divorce Madiation
Atlanta Divorce Madiators
{Elizabath Manley)

(BOO) BG2-1425

A0 Hours

Septembar 11-12 & 18-19

Allanta

Genoral Medlation Training
Alternative Dispute Rasolution, Inc
tJoe Davenport)

(770) 395-99082

20 Hours

Septermnber 14-16

Atlanta

Maediation Training

Resolution Resources Corporation
(800) 745-2402

20 Hours

Octobor &

Atlanta

Arbitration Training

Rasolution Resources Corporation
{B00) V4h-2402

7 Hours

THE GENERAL IS FIGHTING MAD!

lite-threatening dispasas.

www. mdausa,arg

Lt. Gen. Robert Johnston, USMC Rel., Chiat
of Statf of Operation Desert Storm, is
fighting mad. He's joined MDA's baitle to
save lives, The general knows the enemy —

Joln the general. Volunteer 1o heip MDA, Call
your local MDA coffice or 1-800-FIGHTMD,

TAIDEY Muscular Dystrophy Association
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Rates: Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT for “position want-
ed” or "position offered"” listings—$35 per insertion of 50 words or less, $.50 par additional word:

Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be
received according to the following publishing schadule:
September '98 issue—deadline July 15, 1998, November '98 issue—deadline September 15, 1998.

No deadline extensions will be made.

Send classitied copy and payment, payabie to The Alabama Lawyer, to: Alabama Lawyer Classifleds, c/o Rita
Gray, P.O. Box 4156, Montgomery, Alabama 36101,

SERVICES

* TRAFFIC ACCIDENT RECONSTRUC-

TION AND EVALUATION OF HIGH-
WAY DESIGN: This engineer has
roconstructod over 3,000 accidents In
20 slates on highways, stroets, rafl-
roads and highway construction zones
involving trucks, vans, cars, pedestri-
ans, and larm implements. Computer
animations and CAD dmawings pre-
pared to illustrale his opinions. Over 42
yaars' anginooering exparience,
Registared professional engineer and
full ACTAR centificalion. John T. Bates,
PE., toll-frea 1-800-299-5950,

» STRUCTURAL ENGINEER AND

CONSTRUCTION MANAGER:
Registarad professional anginaer in
thren states, M.S.C.E. Twenty-live
years' exparionce with heavy industri-
al, pulp and popar, patrochamical
plants, commarcial, and residentiai,
Exporionce wilh unusual structural fall-
ures end claims, Gompuler animation
for falled struclures. Nogoliate con-
struction claims and mediate construc-
tion disputes, Contact Hal K. Cain,
Mabile. Phonae (334) 681.2605,

* INVESTIGATIVE SERVICES: ARGUS

Protectivo Services Is a privatoly
owned, Birmingham-basod socurity
company, offering a lull range of invos-
tigative services Including Insurance
fraud investigations, surveillance,
background irvesligations, witness
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location, process sarvice, assel traces,
accidant raconstruction, undarcovar
operalions, dua diigence, and corpo-
rate consulling. ARGUS sarves cliants
in Alabama and Mississippl. Conlact
Alllson McFarlin at (BBB) 8987-5800.

FORENSIC DOCUMENT EXAMINER:
Handwriting, typewriting, altered docu-
meants, medical records, wills, conlracts,
deeds, checks, anenymous latlers.
Coun-qualified. Eighlaéen yoars' axperi-
ence. Cenifled: American Board of
Forensic Documaent Examiners.
Member: American Sociely of
Questioned Documant Examiniers,
Amancan Academy ol Foransic
Sciences, Southeastern Associalion of
Farensic Documant Examinars. Criminal
and civil matters, Carnay & Hammond
Forensic Document Laboratory, 4078
Biltmore Woods Court, Buford (Atlanta)
Geargia 30519, Phona (770) 614-4440,
Fax (770} 271-4357,

MEDICAL REVIEW: Save time and
money. Lat us organize and summarize
your client's madicel records, If you noed
an expert review we have the board-car-
lified physician you need, Twalve years'
madical review exparlence working for
you. Call Experl Resourcas, Phone (614)
475-1280.

INSURANCE EXPERT WITNESS:
Dougias F. Miller, Employars’ Rigk &
Insurance Management-independent
rsk manager. Fee basis only, experi
wilness. Eightesan yoars' in risk man-

agemant insurance consulting, policy
analysls, assistance lo your corporate
cilents. Member SRMC. Exparianca In
deductibles, seif-insurance, excess,
unclarlying coverage, Call (205) 967-
1188, Birmingham, Alabama or WATS
1-800-462-5602,

INSURANCE EXPERT WITNESS:
Bad falth/fraud/insurance
coverage/claims maitera’ marketing
issues. Formear ¢laim altorney with
prior sates background available to
consull and testily in ceses with lifa or
health insurance dispules,
Experienced in trial lestimony,
Excellent credentials. A.C. Jones, Jr.
J.0., CLU, FLM!, Birmingham,
Alabama. Phona (205) 388-3210. No
rapresantation is made that the qualily
of the legal services o be performed
I8 greatar than the quahlily of legal sar-
vicas performed by other lawyers.

DOCUMENT EXAMINER: Examination
of quoslicned documants. Cartiflad
forensic handwriting and document
oxaminar, Thirty years' experienca In all
ferongic document problems. Formaerly,
Chief Quostionad Document Analyst,
USA Crimninal Investigation
Laboratorias. Diplomaio (cerified)-
AFFDE. Mambor: ASQDE; |Al. SAFDE;
NACDL. Rosuma and fas schadule
upon roquesl. Hans Mayer Gidion, 218
Merrymont Drive, Augusia, Georgia
30907, Phone (706) 860-4267.

* DEVELOPMENTAL DISABILITIES:



Expert lestimory provided relaled to
Ihe administration of programs for per-
sons with mental retardation or devel-
opmental disabilities. Particular empha-
sls on the prepriety ol policias, proce-
dures and Individual treatmaent In Insti-
tutional and community living settings
related to risk management and com-
pliance with stale and federal regula-
tions. Phone (316) 221-6415, William
A. Lybarger, Ph.D,

SOCIAL SECURITY DISABILITY
BRIEFS: Exparienced atlornay will write
Saclal Security disabllity appeals briofs,
Twanty-four briels wrilten for tha firm of
Davis & Home of Jacksonville, Florida,
Normal ten-day lurnaround. Emargancy
servicos available. $325 per brief,
Salislaction guarantaad, Relerences
and writing sample available. Contact
Jonathan Green, (205) 870-4343. No
reprosantation is made that the quality
of the legal services to be performed is
grealer than the quality of legal services
perfarmad by other lawyers.

DOCUMENT EXAMINER: Certified
Forensic Document Examinor. Chiel
document examinor. Alabama
Departmant of Forensic Sclences,
ratirad, American Board of Forensic
Document Examiners, Amarican
Acedemy of Foransic Sclencaes,
American Saclety of Quostionad
Deocument Examiners. Ovar 20 yoars'
experience in state and fedaral courls
in Alabama, Lamar Miller, 11420 N,
Kondall Crive, Suite 206-A, Miami,
Florida 33176. Ir Birmingham, phone
{205) 088-4158. In Miami, phone {(305)
274-44680. Fax: (305) 596-2618.

HANDWRITING EXPERT/FORENSIC
DOCUMENT EXAMINER: ABFDE cerli-
fied, pasi president, Southeasiern
Association of Forensic Document
Examiners; Amarican Academy of
Forensic Sciences leliow. Fedaral court
qualiied. Nineteen years' axperlance,
Civil and eriminal, Handwriting compari-
son, forgory detection, delection of
allered medical records and other docu-
menis, L. Kelth Nalson, Stone Mountain,
Georgla, Phone (770) 879-7224,

LEGAL RESEARCH AND WRITING:
Research and writing services, includ-
ing brials, trlal memoranda, and other
documenis, Prompt deadline servicas.
Experianced researchar and wriler.
Licensad Alabama altornay and mam-
ber of the Alabama State Bar since
1978, Katherine 5. Weed, PO, Box
590104, Birmingham, Alabama 35259,
Phone (205) 941-1496, No represenia-
tion is mada that the quality of legal
services lo be performed Is groater
than the quality of legal services per-
forrnad by other lawyers,

LEGAL RESEARCH, WRITING AND
CONTRACT LEGAL SERVICES:
Altorney (former federal law clerk).
John Rilondo, #205, 140 Roberl
Jomison Drive, Birmingham, 35208.
Phone (205) 940-9953. No reprasania-
tion is made that the qualily of legal
servicas lo be performed is grealer
than the qualily of legal services per-
formed by other lawyors.

ECONOMIC EXPERT WITNESS:
Parsonal Injury; workers' compensa-
tion; business loss; agriculiural loss;
bankruptcy leasibility plans; atc.
Twenly-six yoars' as university faculty
membar, 12 years’ exparience as eco-
nomic axperl witnass, Member of
Alabema State Bar. Willlam E, Hardy,
Jr., Ph.D,, J.D. Phone {334) 821-0855;
Fax (334) 644-3519; a-mall:

whardy @ acesag.auburn.edu. No ropre-

sentation is made thai the quality of
legal services lo be performed is
greater than the quality of legal ser-
vices performed by other lgwyars.

STRUCTURED SETTLEMENTS AND
LOTTERIES: inform your clienis! Top
dollar paid lor insurance setileaments,
structured selllement annuities, busi-
ness netes and periodic payment con-
{racis. Halp clienis explore thelr
oplions. Call loday, no obligation, Your
client will recsive stralghtforward, rell-
able sarvice. Hoartland Capital
Funding, Inc. {(B00) B97-9825,
“Protessional Anniuity Funding for you
and your clienl.” Brochures available.

+ PSYCHIATRIC SERVICES: Clemmia
Palmer lll, M.D, announces the opening
of Palmer Psychialric Services, PG,
specializing in ganeral psychlalry, indi-
vidual therapy, medicatlon managamaent,
culluralethnic issues, disabllity and
lorensic examinations. His office is
locatad at 2835 Zelda Road, Sulte #8,
Montgomery, Alabama 36106, Phona
(334) 396-3030.

» SKIP TRACING-LOCATOR: Need 1o
iocale someona? Will locate the person
or no charge/no minimum fae for basic
search. 87% success rate. Nallonwide,
Confidential. Other attorney neeaded
soarchos/records/reporisfin‘ormation ser-
vices in many areas from our axtensive
dalabases. Tall us what you need, Verily
USA, Call toll-iroe (888) 2-VERIFY.

+ ELECTRICAL EXPERT WITNESS:
Steven J. Owen, slecirical consullant,
24 years' in electrical induslry. Membar
of BOCA, CABOQ, IAEI, ICBO, SBCCI,
OSHA aulhorized Instructor, LPI certi-
fled lightning protection, NICET certi-
fled. Master Electrician/Conltractor in 39
stalas. Fee basis only. Call (205) 987-
2502; Fax {(205) 982-9613,

ANIMAL LAW: The Southern Animal
Law Center is now oflering legal ser-
vices and counseling free of charge in
cases which Involve animal mallors.
Emphasis is placed upon cruelly and
abuse cases, represoniation of animal
wellare groups, public polcy consid-
arallon, pel death, criminal defense
and prosecution, and animal-causod
injury matiars. The director of the
conter is Huntsville attorney James R.
Foley, who may be reached at (205)
536-2788. No rapresentalion Is made
that the quality of the lagsl sarvices
performod Is gresler than the quality
of legal services performed by the
other lawyers,

POSITIONS OFFERED

» ATTORNEY JOBS: Harvard Law
School calls our publication, “Probably

e Adubartio Lieger SEPTEMHER (Uil § 130




the most comprehensive saurce of
nationwide and intarnaticnal job open-
ings recalved by our offica and should
be the starling point of any job search
by lawyers locking to change |obs.”
Each monthly issue containsg 500-600
current {public/private sector) jobs,
$45-3 months. $75-6 monihs, Contact:
Legal Employment Reparl, 1010
Vermonl Avenue NW, Sulle 408-AB,
Washington, DG 20005, (800) 286~
8611, Visa/MC/AMEX, Wabsile:
www.attornoyjobs.com

= ASSOCIATE POSITION: Mid-size AV

rated, Bovis, Kyle & Burch, L.L.C, s saek-
ing an associate with lwo to flve years'
experience in corporate, transactional
and general businass, Musl possess
suparior academic qualifications, bo able
tc assume immediate file handling
rasponsibility and work direclly with
chienis with minimal supervision. Mail
resume {o Frank Klein, 53 Perimetar
Canter Easl, Third Floor, Atlanta, Georgia
30346 or lax {770) 66B-0878,

= ATTOANEYS WANTED: Outstanding

attorneys neadad in all practice areas
and al all expedence lavels. Our cllents

include the top firms and companies In
the Southeast and across the nation,
Striclly confidentlal. Contact Richard G.
Brock, esq., at Special Counsal/Amicus.
Phone {(205) 870-3330, extanslon 102,
Fax (205) 870-3337.

ASSOCIATE WANTED: Mid- to senlor
lavel associate for small, commercial
litigation Hrm in Birmingham. Suporior
ragoarch, wriling skills and above avor-
age academics nocessary. Parks
Include casual dress and Interasting
work. Inguirles kept contidantlal,
Submit resuma, wriling sample and
salary reguiremenis lo: Managing
Partnar, P.O. Box §30101,
Birmingham, Alabama 35253,

ASSOCIATE POSITION: Atlanta office
of international law firm seaks labor
and amployment associate. Successiul
candidate should have excellent acad-
emic cradentials and a minimum of
lwo years' exparience in employmenl
litigation. Send resume and law schoal
iranscript In confidance to Hunton &
Williams, Recruiling Coordinator,
NationsBank Plaze, Suile 4100, 60O
Pagchtrea Streal, N.E., Atlanta,

#

“Court surety service no ordinary
ageni can match”

CIVIL COURT BONDS BY PHONE...
BY TOMORROW

CURATORS # INJUNCTION ¢ APPEAL ¢ ATTACHMENT ¢ DETINUE
ADMINISTRATORS ¢ GARNISHMENT ¢ LANDLORD-TENANT
CONSERVATORS ¢ ALL OTHER FEDERAL & STATE COURT BONDS

1-800-274-2663
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Georgia 30308-2216. No phone calls
or placement firms, please. EQE/AA

= INTERNATIONAL LEGAL REFORM:

Tha Amarican Bar Central and Easl
European Law Initiative (CEELI) seaks
oxpoarienced atorneys to work an criml-
nal, environmental, commercial and/or
civll law raform projects In Central and
Eastern Europe and the former Scviel
Unian, Support includes all housing,
transportalion, and living expensas. Call
1-800-882-3354 for an application.

MISCELLANEOUS

» LEGAL ASSISTANT CERTIFICATE:

Thie Samiford Liniversity of Paralagal
Education announces its Legal
Asslstant Certilicate Program. The pro-
gram takes one year 0 complele for
students with a prior degree, For stu-
dants with no prior degree, they may
camplele one concurrently. The progam
ls approvad by the American Bar
Assoclation. For more Informatlon, call
{205) B70-2783, or wrile to S,U. Box
2200, Birmingham, Alabama 35229,
The next term bagan August 3, 1998,

FOR SALE

» LAWBOOKS: William S, Hein & Co,,
Inc., sarving the legal communlty for
mora than 70 years, Is still your num-
ber ona source for buying/selling law-
bocks. Save 50 fo 70 percent on sinple
volumes, major sals, lederal & slate,
loreign/international law, rare/antiquari-
an law. Appraigal services avallable,
Call (B0O0) 496-4346; tax (718) BA3-
5595, Waobsita:
lawlib.wuace.edu/hein/hainused.htm.

« LAWBOOKS: Save 50 parcent on law
books, Call National Law Resourca,
Ameorica's largas! law book dealar, All
sets guarantead excollent and up-lo-
date. Your satisfaction absolulely guar-
anteed. We buy/sell/appralse. Phona
(B0O) BBE-1B00, Fax (312) 382-0323,
E-mail; lawslufl @ aol.com,




Your clients didn't retain
"Tust any attorney"
to represent their legal interests.

Don't retain
"just any valuation firm"
to advise and assist you,

[N COURT OR OUT, LITIGATION SUPPORT OR ESTATE PLANNING, YOU SHOULIY ALWAYS

BE ARMED WETH A RELIABLE BUSINESS VALUATION FOR YOUR CLIENT.

FOR SWIIFI RESPONSE AND STRICT ADHERENCE TO THE I'R()I-HHHI(IN'S HIGHES'T STANDARDS,
RELY ON WILLIAMS, TAvLOR & ASSOCIATES,
WE ARE A NATIONALLY RECOGNIZED ACK CHINTENG, VALUATION AND CONSULTING FIRM
WITH THE STRONGES T CREDENTIALED PROFESSIONALS IN ALABAMA,

WiLLiams, Tavror & ASSOCIATES - SERIOUS ABOUT YOUR BUSINESS.

Jasies L, Wik Liags, Romw E. Tawion, Witz o K Nicwsa 11, Tty W, Yok,
CPAABY, CVA, CBA CPAABY, CVA,CBA CPA,CVA CPA/ABV, CVA
s
AV
AY'Ya
ATAVAY S,

WILLIAMS. TAYLOR & ASSOCIATES

ACOOUNTANTS s CONSULTANTS

2140 BLEVENTH AVENUE SOUTH, SUITE 400 & THE PARK BUILDING o BIRMINGHAM, ALADAMAMN 15205
{205 9111 o (BEHY) RT4-BE52 o FACSIMILE (205) 9304177 WENSITE www.wtnepi.oom




New

KeyCite. This citator warns you of

overrulings in time to save your argument.

I the statis of your case
chinges, you'll know within
hotees by using U new
KeyClie™ citation research
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