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Attorneys Insurance Mutual
of Alabama,

Inc. i

10% ANNIVERSARY
1989 - 1999

“Ten Years of Unsurpassed
Service to Alabama Attorneys!”

P

o

— Attorneys Insurance Mutual Telephone (205) 980-0009
6\ = of Alabama, Inc. Toll Free (800) 526-1246
200 Inverness Parkway FAX (205) 980-9009

Birmingham, Alabama 35242-4813

“A Mutual Insurance Company Organized By And For Alabama Attorneys”

www.attysinsmut.com




Unlock the Power
of Westlaw for Your
Alabama Practice

Wesl Group's wide variety of online research packages lets
you pick and choose the information fhot bes! suits your
Alabama praclice needs. For one low monthly fee you

can gel urlimited online access to:

» Alabama case low, annolaled stalutes, administralive
low, jaumnals and law reviews

» Federal Dislrict Court Decisions in Alabama, Federal
Circuil Decisions far the Eleventh Circuit, United States
Supreme Court Decisions, and United States Code

Annotaled

> KeyCltes — West Group's powerful citation research
sarvice

» Bankrupicy Low

» Commercial law

» Environmental Law

» Insurance low

» labor and Employment Low
> Tox law

» All stotes cose law, all federal cose law, analytical
products such as Am Jur 2d, AR, and morel

Call your local West Group
representative for all the details.

1-800-762-5272
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Alabama Bar Institute
for Continuing
Legal Education

Advancing the Legal Profession
through Education and Service

| am always amazed and grati-
fied at the effort artorneys are
willing to expend to educate and
equip their potential adversaries.
ABICLE programs offer the ap-
portunity not only to keep up
with new developments and
emerging issues in the law, but
also to learn the secrets of success
of many of our state's most able
practitioners.

Susan 8. Wagner
Bevkowitz, Lefkivits, Isom
& Kushner

THE UNIVERSITY OF

ALABAMA

SCHOOL OF LAW

Call ABICLE at 1-800-627-6514
or 205.348.6230
for program information.
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ASRE President Wade . Baxley and family. The cover photograph shows 1999-
2000 Alabama State Bar President Wade H, Baxley and his family on the Dothan
Country Club golf course, From left to right are son Hamp Baxley, 27, a second-year
student at the University of Alabama School of Law; Mr, Baxley; wife Joan Baxley; and
son Keener Baxley, 25, a mutual fund accountant with Waddell & Reed Financial
Services in Kansas City, Missouri. Mr. Baxley is the senior partner in the firm of
Ramsey, Baxley & McDougle in Dothan,

—Photograph by Galres Pholo Service

IN THis ISSUE

ReMARKS OF FRED D. GrAY: PEFPERDINE UNIVERSITY

ScHOOL OF LAW COMMENCEMENT CONVOCATION © 0\ vvveenvnsenninonns 291
ASB VOLUNTEER LAWYERS PROGRAM LEADERSHIP COUNCILS o oo vnunnnn. 312
ARBITRATION: POST-AWARD PROCEDURES + v v v v e v s v snnsssoses N—— )

HELPING CLIENTS WITH TAX DEBTS 40 vvvrvnerrrensecncsnrnninssss 329
STRESS] STRESSED! STRESSED OUT] 4 v v v v vvnsvonsonvnnassssssass OO0
ASB PRO BONO AWARD WINNERS .. 0vvvsivvesissssnsesssssiossss 33D

LimicaTioN Cost CONTROLS AND THE PROFESSIONAL OBLIGATIONS OF
INSURANCE DEFENSE LAWYERS ..\ vvn.u.. SRS Rt .

WI'IYAW‘:]MEN’SSECTIHN? llIIlll'!IllllllIlllll'l!#lll!ﬂl!llk340
FEDERAL AND STATE TRiAL COURTS ADOPT STANDARDS FOR

PROFESSIONAL CONDUCT & v« v v s esecnnssssnsenses N e 348
ASB ANNUAL MEETING HIGHLIGHTS + « o v v oo vvvennnvossnnnnes P, L
fContimned on page 284)

Freor 9

ALABAMA STATE BAR

i T

Check us out at . ..

www.alabar.org

The Alabama State Bar on the World Wide Web

What's New ¢ Publications ¢ On-Line Comwmunity ¢ Alabama Bar Reporter
OCGC Opinions » CLE Calendar ¢ On-Line Bar Directory




(Conrtinued from pugr 243)

DEPARTMENTS

President’s Page
286

Executive Director's Report
288

Bar Briefs
292

Memorials
294

About Members, Among Firms
297

Building Alabama's Courthouses
300

Legislative Wrap-Up
307

Alabama Mediation &
Arbitration Training
309

Opinions of the General Counsel
341

Disciplinary Notices
343

Young Lawyers' Section
347

Recent Decisions

353

Classified Notices
357

Published seven timas a year (the June |ssue is a bar diroctory edition) by the Alabama State Bar,
PO, Box 4156, Monigt:-rner','. Alabama 36101-4166. Phono {334) 269-1515 * www.alabar.org

Robart A, HURKDT,. oo
Susan Shirook DoPnur
Dawicl B, Ghamplin ...
Suaan H. Andras .,
Margarat L. Murphy .
Shannan Ellalt ...

................................................................. Chair & Editor

Vica-Chalr & Assoclate Editor
................................ Mice-Chair, Flnance
Sl Llalson & Conmunications Direclor
«Stall Lialson & Managing Editor
mmumcutlann & Publicationa Anaigtant

Board of Editors
Rabert R, Baugh, Blrmingham « Wandall J. Chambliss, Birmingham « David B, Champlin, Birmingham « Glanda
G, Coghsan, Birmingham = M. Donaid Davis, Jr., Mobile « Linda Q. Flippo, Birmingham = Viglaria J, Frankiin-
Slason, Birmingham = Willam G, Gantt, Birmingham » Gerrl V.Grant, Montgomary « Norman Jeimundson, Jr.,
Rirmingham = Michaal A, Kirtland, Monlgomary « Daborah 5. Manasco, Manigomery = Joyce E. May, Moblio
Hon, Vanzetta P, MaPherson, Manigomary ¢ Glorn J, MoPharaon, Monigomery « Alan T. Regers, Birmingham =
Matthow A Vega, Birmlwgham = Kevin Walding, Dotlan = Aabort M. Wainborg, Manigomary
Ofligara
Wadae H, Baxley, Dothan .. T e T T M LT T T e Ty e
Samuel A, Rumana, Jr., Elirrnmuham <. Prosident-Elect
Samuel M. Franklin, Blrmlnghnm ...... Vice-Pronidont
Kelth B, Norman, Montgomey ... H—— PRy AT RELLO D DR PP oN cxsermnskbidhnannd o b i o SOCTOVARY
Board of Commissloners
1at Clreult, E. Mark Ezoll, Butler, 2nd Clroull, Frank A, Hickman, Qreanyille, St Circull, William 1. Grubb, 11, Eulaula,
Ath Cireuil, Ralph N, Hobba, Salma. Sih Cireull, Erneatine 8. Sapp, Tuskegea, 6ith Circult, Place Mo, 1, W, Scolt
Donnldson, Tuscaloosn, Gth Clroult, Plnce No. 2, J. Douglas McElvy, Tuscaloosa, 7ih Cireuil, Willlam M. Brooma,
Annlstan. Bth Circuit, Willam E. Shinn, Jr., Dacatur, fith Circult, W.N, Walsan, Fi. Payna. 10th Circuit, Place No, 1,
Samual H, Franklin, Birmingham, 10ih Ciroult, Place No, 2, James W. Gewin, Birmingham, 10th Cirgult, Plaga No, 3,
J, Mark White, Birmingham. 10th Circuil, Place Ne, 4, Charlas R, Johanson, [l Birmingham. 10th Cirsull, Piaoe No.
§, Edward P. Meyerson, Birmingham, 10th Cleeult, Pluce No. 8, Mac B, Groaves, Birmingham. 10th Circult, Place
Mo, 7, Stophen A, Rowa Birmingham. 10th Gircull, Place No. 8, Max C. Popa, Jr, Birmingham. 10th Circull, Placo
Mo 8, Caral M. Stowarl, Birmingham, Baasamer Gut-olf, Goorga M. Higginbotham, Bassemer. 111h Clreuli, Robart
L. Gonee, Florance, 1211 Glrouit, Joseph E. Faulk, Troy. 131th Clroull, Place No. 1, Waeslay Pipes, Mobile, 13th Circult,
Place No. 2, Billy C. Badsols, Mobila, 13th Cirouil, Place No, 3, Caine O'Raar, II1 Matila, 13th Circuil, Place No. 4
Celia J, Caliine, Mobile, 14th Clroult, Phillp 2 Malson, Jasper, 161h Clrcuit, Place Mo, 1, Roben 0, Segall,
Maonlgomary, 15th Clieull, Place Mo, 2, Wanda D, Devarsaus, Munlgumury. 16th Circuil, Place No, 3, Jomao E.
Willlams, Montgomary, 15th Clroult, Plnca No. 4, Thomas J. Maethvin, Monlgemary, 15ih Clrcull, Place No, 5, David
R. Boyd, Monlgomary. 16th Cireult, George P Ford, Gudaden. 171h Clreuit, Taylor T. Parry, Jr,, Damopolis. 18th
Cireult, John E. Madarls, Patham, 18h Cireuil, John E, Enslan, Walumpka, 2006 Cireull, Fufus R, Smith, Jr,, Dothan,
21at Cireull, Evarotte A, Price, Jr., Brewton, 22nd Circult, Earl V. Johnsaon, Andalusia, 23rd Cireult, Flace No. 1,
Bonna 8, Pate, Huntsvills, 23rd Cireult, Place No. 2, Patrick H. Gravea, Jr., Huntaviile. 24th Circuit, Charloa A,
Langloy, Fayette. 25th Cioult, Oliver Frodarick Wood, Hamillon, 28th Circull, Homaer W, Cornatl, Jr,, Phanix Clty. 271h
Cireull, John C. Gullahom, Alberiville, 28ih Circuil, E.E. Ball, Bay Minatto. 28th Ciroull, H. Blake Lazenty, Tallisdega
anth Clroult, William J, Trissoll, Poll Clty, 314t Cireull, Willam K. Fewlstl, Tuscumbla, 32nd Circuil, Foy W Willlams,
Jt., Cullman, 33rd Circuli, Menry F. Laa, I, Goeneva. 34th Circult, Luke E. Alaxandar, Rusaalivile, 35th Gircuit, John
8. Barnatt, M. Monroaville. 38th Clreuil, Timothy D. Littrell, Moulton. 37th Circuit, J. Tutt Barreli, Opalikn, 38th Circult,
gtnpmun M, Kannamar, Scoltabore, 38th Clreull, James M, Corder, Jr., Athans, 40lh Circull, John K. Johnson,
oikiord

The Alabama Lawyor |8 putlishad sevar times a year tor $20 per year in Ihe United Stales and $25 per year
outside the United States by the Alabnmn State Bar, 415 Dextar Avenue, Montgomary, Alabama 36104, Single
iaguon are 55,00 lor ihe journal and $25/4$60 for tho directory. Periodicals postaga paid al Montgomary, Alabama,
and additional mailing clicans.

Proaident

ALABAMA STATE BAR HEADQUARTERS STAFF
415 Dexter Avenue, Monlgomery, AL 36104 {334) 2691515 » FAX (234) 261-6310 = E-mail facts@alsbar.org
Website: www.alabar.org

Executive DIFRRELOr o mimsimeHeith B, Norman Director of Adoissions. oo e Dorothy D, Johnson

Executive Assistant ., wieMargaret Boone
Director af Programs i wlilward ¥, Patierson
Administrative Assistant for Programa .. Rita Geay
Lawyer Reforral Secrelary ... Carel Thormton
Mandatory Conlinuing Legal
Education Director...,
CLE Secretary i
Divector of Communications &
Puble Todormation e
Publications Dlrruur i
Communications & I'LhianIlunn
Administrative Assistant..... ihannon Ellot
Membership Services Diveetor ., aalMane Locke
Membership Administrative Assistant ... Myrna McHenry
Volunteer Lawyers Frogeam DIrechor, .o Linda Lund
VLP Administeative Assistant .....Katherine L, Church

IR, 16dm (liver Ward
s VLTI Rigs

cunar) M, Andres
Hnrnar:l L. Murphy

Admilssions Administrative Assistanis,,.,. Mary Corbill
Heldl Alves

Alabiama Law Foundation, Ine. Director ..., Traey Daniel

ALF Admintstrative Assistant.. .. Jennller Bacehus
BookKesper, .. wnle Skinner
Graphics Arts Iinw:lmr 1 Maggic Stuller

Graphics Arts Assistant... e Hnderick Palmey
IRASEDRLOTIBE susvenisnssesersnisctbmnnestins iishtaivbrnsiiiten Angie Crowe
Alnbama Center for Dispute

Resolutlon Direetor ... Judith M. Keegan (200-0408)

ADR Administrative Asslstant.. dockie Heartsill
Law Office Management Assistance

Progrim DUrectonr . i sebAura A Calloway
Alibama Lawyer Assistance Progeum

Direetor s Jennme Marie Leshie (834.7576)

LOMAP and ALAP

Administralive Assistant ..o

Sandrva Clements

ALABAMA STATE BAR CENTER FOR PROFESSIONAL RESPONSIBILITY STAFF

415 Dexter Avenue, Montgomery, AL 36104 (334) 260-1%1

General Counsel....ommmemmmmmmenend, Anthony Melaln

5= FAX (334) 261-6311 = E-mail eprivalabar.ory
Client Security Fund Coordinatar .. Bommie Mainor

Secretary o General Counsel ..., Vivian Fregman el ool Tl igAROTS e e wilvidy Garrett
Asgistant General Counsel,,, oo Gilbert Kendrlck Cheryl Rankin
Assistant General Coundel o Milton L, Moss Rohin Key
Assistant Generad Counsel ., Robert . Lusk, Jr, Receplonis .........commmmmmimmsismmmsis e Med 80 Burgess

- Im Elks

Tha Atatuwnis Lawywy, (ISSN 00024287, i officinl puldicabon of e Alaban Slate Dar, 1 puliishid sismn lman & yaar iy e maniha of Jasiny,
Metreh, May, Jurin (Bar difmciony sdiBion), July, Snpdombsar, Movimbiey, Yikwe and conokissens axprossasd I ks Bisros e (home of (s suthiors, not
nocanaafity hoae of the boas of sditoes, clkoes or Do of camminaioness of e Alabarnn Sinle Boe. Butiscriiione: Alabarn Siate Dar momb ocaba
The Alatiiviun Lirwyr i pavrt of i annusi duon paymant; 1% of s Iowitrt] suUbSCHptions fd The Abirma Lavwr Ol Smintesy o not
rocalve (e clsciony sodtion of e Lansis an pail of el subisceiption. Advertising rmbas will ba furilahed Upen ieiueal Atverlialivg cogy in cambulky
femdimweil i sl ietaive ajjreal from the Ciice of Geanaml Counanl, bul gublicalion hevsn domg ol recassarnly imply endamasment of sy produol
or sarvice ofsnd. Tha Alabama L awyser resarvaa s nght 1o mjaon mry advanissmant, Copanght 1009, Tha Alabamia S1ak Bar AR aghls ieaarai

Complaints Intake Conrdinator .,

2u4 BEPTEMBER i9u9 Thir Ababarma Lawyer




lurning your Learn haw to address and overcome evidentiary
arobloms inAlabama courtroama, &0
Evidentiary Foundations hrll;sﬁﬁlahamn
avidence to life, showing you how to frame
foundational questions to galn admission or
oxclusion of evidence. Specific lines of questioning
are included, demonstrating courtroom-proven
158G, [anter ¢ }f trial techniques applying Alabama evidence law.

Jacts into

EVIK lff-’lr ILE

twrnl g .f b ermlan by rcnuwngd ngthorities in evidence
law, Adabame Evidentiary Foundations |sa
collaborative project of evidence experes, well-
f“ IBE .. known in Alabama and around the country—
* Turry L Butts is a former Alabama Supreme
Court Associate Justice and former State
Clrcuit Judge

harles W. Gamble Is the Henry Upson Sims
Professor of Law at the University of Alabama

Schoal of Law

s Bdward |. Imwinkelried is Professor and

Directar of the Trial Advocacy Program at the
University of California, Davis. He Is the author

of Evidentiary Foundations, Second Editlen and

many ather books on evidence law,

=

Order Today!

Examine for 45 days without"risk or obligation! Updates
fssued within 20 dags of purchase will be free of charge.

LEXIS uplisni

LEXIS*NEXIS*» MARTINDALE-HUBBELL®
MATTHEW BENDER® « MICHIE™ SHEPARD'S"




By Wade Baxiey

Back to
the Future

Wade Baxley

PRESIDENT’S PAGE

s we approach the end of one cen-

tury and the beginning of another
in this fiscal year of the Alabama State
Bar, | have debated whether to spend
my initial “President’s Page” talking
about the future of our profession or
discussing the past. I conclude that we
must prepare ourselves for the 21st cen-
tury by reflecting deeply on where we
have been.

There is no question thal we, as
lawyers, stand on the shoulders of
giants who have helped elevate and fine
tune our state bar so that it is generally
and consistently recognized as one of
the leading bars in the nation. Over the
pasl decade, through my service as a
state bar delegate lo the American Bar
Assoctation House of Delegates and as
president-elect of the Alabama State
Bar, | have had the opportunity to meet
formally and socially with representa-
lives of state, local and specialty bars
from all over the United States, It did
not take long for me to realize that our
state bar is held up as a model by our
brother and sister organizations in
other states.

When | speak of “giants” in the legal
profession, | am not only referring to
the state bar leadership over the past 99
vears, but also of the leadership of
lawyers in our local communities.
Although the image of lawyers as a
whole seems Lo be taking a beating
from the public and the media when
viewed on a national basis, | believe that
the apposite is true in most Alabama
cities and towns. In Dolhan, lawvers
generally have been among the most

highly respected leaders of the commu-
nity. | remember with pride Dothan
lawyers who influenced me over the
years, including J. Robert Ramsey, L. A,
Farmer, Ir, W. Guy Hardwick, H.
Dwight Mclnish, James Floyd Martin,
Alto V. Lee, 111, J. Theodore Jackson,
and my father, Circuit judge Keener
Baxley. Although we did not know it as
a "mentoring program" in the
Wiregrass area of Alabama at the time,
for years older lawyers have advised and
assisted younger lawyers in the practice
of law, You really understand the mean-
ing of "mentoring” when vou hear
someone like United States District
Judge Myron Thompsen publicly thank-
ing retired altorney Dwight Mclnish for
being there to advise and assist him as a
voung attorney in Dothan, The mentor-
ing of vounger lawyers and the promo-
tion of professionalism must continue if
we intend to secure the respect of the
public for our judicial system,

In 1968, 1 was admitted to practice
law by the Supreme Court of Alabama,
Over the past 30 years, | have witnessed
a number of procedural, substantive
and technological changes. We have
gone from common law pleading to
notice pleading under the Alabama
Rules of Civil Procedure. The NIL has
been abolished and the UCC established
to govern commercial transaclions,
Uniform model statulory codes are now
the standard instead of the exception. In
1982, the state bar adopted Mandatory
Continuing Legal Education (MCLE)
rules requiring 12 hours of CLE in
erder for a fawver to maintain a law




license from year to vear. Computers
have replaced the old IBM Selectric
typewriters which were formerly the
state of the art. Photocopiers of all
makes, models and speeds are now uti-
lized to make duplicates of briels, plead-
ings, file copies, etc., instead of carbon
paper copies. Books are becoming obso-
lete for rapid access to legal research.
Advertising by lawyars on radio, televi-
sion and billboards 15 no longer banned
and has become widely utilized, With
the advent of voice mail, there is a 50-
50 chance of talking with a live person
by Lelephone in a major law firm,
Unfortunately, it appears thal the prac-
tice of law in recent years is more of a
business than a profession.

Most of these changes (especially the
technological ones) are a welcome

relief, bul some remain questionable. In
any event, the purpose of the legal pro-
fession essentially remains unchanged
over the past century, As stated in the
preamble of the Alabama Rules of
Professional Conduct, A lawyer is a
representative of elients, an officer of
the legal system and a public citizen
having special responsibility for the
quality of justice.” The officers, commit-
tee members and permanent staff lead-
ership of the Alabama State Bar over
the past century have placed our state
bar in the forefront of organized bars
throughout the nation. We now have
the burden and responsibility to contin-
ue this tradition as we approach and
enter the 215t century, | intend to
emphasize service and professionalism
during my term as president as well as

to promote the excellent programs
available to Alabama lawyers through
our slate bar, Additionally, I will follow
the lead of past Presidents Dag Rowe
and Vic Lott and continue to promote
the inclusion of specialty bar groups in
state bar meetings and activilies. As
mandatory members of a unified inte-
grated bar, we have loo many common
interests in areas of judicial reform,
professionalism, multidisciplinary prac-
tice and the administration of discipline
Lo allow a division based upon personal
interests of specialty groups to threaten
ouy profession as a whole,

I look forward to serving you as presi-
dent and to working with the members
of the Board of Bar Commissioners and
the administrative staff of the bar dur-
ing this 1999-2000 fiscal vear, O

do as the audience 15!

Why? Because of the ASB's "To Serve the Public” Video
Presentation -~ a complete package that includes an
award-winning eight-minute video, speech points and
even brochures for the audience. It's suitable for civic
groups, schools or any community organization. Every
focal bar association has a copy of the presentation or you
can jusi call the ASB (800-354-G154) and request one.

Imagine the impact if Alabama lawyers across the state
did just one presentation in their local community, That's
right - there would be over 10,000 positive messages
going out about the legal profession!

And it is really easy to do -- no privr preparation is
needed. Just pick up the video presentation package and
go! Even if you still have a little ‘stage fright,’ don't worry.
You'll end up being as impressed by what Alabama lawyers

Want to help improve the '
image of the legal profession?
it's easier than you think!

————_—d—“———_—ﬁ—h_*_lﬂﬂd

To SERVIE

NAME

THE PUIBLIC
YES, I volunteer to present or Lo help
schedule a presentation of “TO SERVE THE

PUBLIC" to groups in my area. Contact me
to make arrangements!

&

e e

BAR ASSOCIATION
PHONE OR E-MAIL

Lﬂ-qﬁ—-ﬂ———_-&---—---l——n———

It begins with you.
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EXECUTIVE DIRECTOR’S REPORT

By Keith B. Norman

hree representatives of the Southern

Kazakhstan Association of Lawyers

July, Raihan Khobdabergenova, the exec-
uitive director of the association, visited
with us in March. She returned to
Alabama in July with private attorney

Askar Yemeshev and law student a
et bt 0 U0 ot B e e 3 K o " d !ﬂ ,nd
s Avsoc W08 Lt g e interpreter Tatiana Chernobil. Tatiana
gl OygARLEALEIN eadral .

i vt o R “’nﬂﬁifn‘-"ﬂ'" .L,‘g..'..;;‘m; also works as a translator, interpreter
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(Central and East European Law
Initiative),
Our visitors had the opportunity Lo
attend the Alabama State Bar Annual
Meeting in Birmingham and return
to Monlgomery lo spend a week
learning more about our judicial
system and the operations of the
Alabama State Bar, The additicnal
Lime in Montgomery allowed
Rathan, Askar and Tatiana to have
meals at private homes, enjoy boal
rides on the Alabama River and
Lake Martin and ask and answer ques-
tions in less formal surroundings.
Although there was more time during
this visit for informal gatherings than
was Lhe case during their last visit, there
was still much for these bar leaders to
observe and learn, United States
Magistrate Judge Vanzetta Penn

Asketr Yormeshor (fay righth, a Koezekhstan attorney, shares o laugh with . 5. District Court Judge Harold
Mbrittor, L 8, Attorney Redding Piet wond Assistand U 5, Attornegs Letea Gareett and Linira Welpht

(SKAL) paid us an extended visit this past

Raihan Khobdabargenoea, an ber secormd ivip to

Monigomery, oisits with U, 8, District Court Judge
Myron Thompson,

MecPherson, Middle District of Alabama,
planned an informative program and
luncheon at the federal court, Our bar
friends had a chance to sit in on part of a
civil jury trial in Chief Judge Harold
Albritton's courtroom. Prior to the trial,
Chief Judge Albritton took time to
explain the case to our guests and
answer questions, Judge McPherson also
arranged for our guests to chserve, as a
parl of a criminal case, a mock sentenc-
ing hearing, During their visit Lo the
middle distriet, our friends from
Kazakhstan were welcomed by many of
the federal court family including Judge
Myran Thompson, United States
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Cumberland School of Law
Continuing Legal Education
Fall 1999 Seminars

September 10 Developments and Trends in Health Care Law 1999
17 Prosecuting and Defending DUI Cases in Alabama Courts
24 Probate Practice Fundamentals

October | 10ch Annual Bankruptey Law Seminar:
Bankruptey Fundamentals
8 Managing The Successful Law Practice Today
15 Selecting and Influencing Your Jury with Susan E. Jones

22-23 Fundamental Lawyering Skills
29 Y2K Litigation

November 5 [ 3th Annual Workers' Compensation Seminar
11 Choice of Entity: Immediate and Long-Term Implications
for Your Client
19 Essential Advocacy Skills: The Truth, The Whole
Truth, and Nothing But The Truth with Stephen D, Easton

December 3 Persuasive Legal Writing with Steven D, Stark
9 Employment Law Update
10 “Hot Topics”™ in Civil Litigation - Mobile
17 “Hot Topics™ in Civil Litigation - Birmingham

29-30 CLE B)' The Hour

For seminar details, visit our Web site:

hitp://cumberland.samford.edu
or call 1-800-888-7454 (in Birmingham, call 726-2391).

Brochures are mailed approximately six weeks prior to seminar date.
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Attorney Redding Pitl and Magistrate
Judge John Carroll,

In addition to the visit to the federal
court, our visitors wanted to return for
a visil to the Supreme Court and State
Law Library. Mary Edge Horton
arranged for them to tour the library
and judicial building. The lawyers in
Kazakhstan recognize that for the rule
of law Lo flourish there, establishing
accessible and well-maintained law
libraries is essential, Although there

were no jury trials scheduled at the
Montgomery Circuit Court for the week
of their visit, Court Administrator Boh
Merrill arranged for our three guests to
observe district courl proceedings
before Judge Lynn Bright and to learn
about mediation, which is being offered
in the district court of Montgomery,
When our Kazakhstan friends visited
in March, their schedule was so full with
formally planned activities that there was
little time for social activities. This time,

With so much at stake,

whom will
you trust

with your
next [valuation?|

Expert valuation is cotical for
vou and your clienis Whatever
your need, no other valuntion
practitioner in Alubama has
Don Minyard’s combination of
expertise and credentinls,

* PILIY in Accountancy

» Aceredbied in
Busineas Yiluation

{fone of anly eight in Alubama)
o Certified Public Accountant

» Certined Fraud Examiner

Hin years of teaching expericnce
hitve given him the ability 1o
explain complex financial issies
i o manner anyone-especially
Jurors- can understand. "frusi
your next viluation to Don
Minyard and his team,

Minyard & Associates, P.C.
CPA Accredited in Business Valuation

Member American Invtitute of Certifod Pabdic Accommtans, Algsma Sy of
Vertifhed Public Acosimdins, Associalion of vertilied Fraud Exvaminers

Donald H. Minyard, 'h.D., CPA, ABV, CFE

4 Office Park Clrele, Sulte Z165A, Birmingham, AL 35223
Fhone: (Z05) BO3-451Z Fax: (Z205) 802-TG52
E=maili DonMinyardiaprodigy.nel
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Forenslc Accountling

® Litigation Support

* Experl Witness

* Husiness Valuation

* Fraud Examination

» Conaulting

+ Structured Settlements

however, our visitors' schedule included
freguent opportunities to visit in homes
and meet a variety of people. Susan
Andres and Laura Calloway of the state
bar staff hosted our guests in their
homes. Laura also arranged for Raihan,
Askar and Tatiana to ride a pontoon boat
on the Alabama River and Lo visil several
of Montgomery's historical landmarks.
Other state bar staff who volunteered
their time for tours or social activities
were Judy Keegan, Linda Lund, Ed
Patierson, and Kim Oliver Ward.
Montgomery altorney Jim Debardelaben
invited our friends to his Lake Martin
home for boating and swimming and a
harbecue, Jim had traveled to St.
Petersburg, Russia several years ago
shortly after the fall of the “Iron Curtain
and the breakup of the Soviet Union,
The visit culminated with the signing
of a “Memorandum of Understanding"”
between SKAL and the Alabama State
Bar. This memorandum formalizes the
relationship between our two bars and
our efforts to help SKAL grow in the
vears Lo come as a service organization
for the legal profession. |

/f;:i-ﬂ'dv‘-—‘-
J. For

rester DeBuys, [N CLU

You estublish goals for
creating wealth, We help you
meet your poals, while
protecting your fumily and
estate through insurance and
finuncial products.
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REMARKS OF FRED D. GRAY
Pepperdine University School of Law |
Commencement Convocation

Receipt of Honorary Doctor of Laws Degree
Malibu, California « May 21, 1999

r. Hernandez,
President Davenport,
Dean Lynn, members

ol the Board of Regents, gradu-
ates, fellow guests, ladies and
gentlemen;

I am honored, humbled and
elated by the honor you have
bestowed upon me today. It is a
long way from Washington
Park, a ghelto of Montgomery,
Alabama where | was born, and
Tuskegee, Alabama, within the
Black Belt of that state, where |
have lived for a substantial part
of my adult life, to Pepperdine
University in Malibu, California,
nestled between the Pacific
Ogean and the majestic moun-
tains, | am humbly grateful that
you have seen fil to honor me
with the highest honor of this

worked hard to change the
social and racial landscape of
this country.

[ also humbly accept this
award on hehalf of the unsung
heroes, many of whom have
died and others who vel sur-
vive, whose names never appear
in print; whose faces never
appear on television and, for
the most part, are nol known to
exist. If 1 were to ask, "Do you
know Claudetle Colvin?™ very
few hands would go up. In
March 1955, | represented
Claudette Colvin in
Montgomery, Alabama. Al that
time she was a 15-year-old
African American girl arrested

to a white man, nine months
hefore Mrs. Rosa Parks was

prestigious University.

If | have been able o assist
in destroying the walls of seg-
regation in transportation,
voter registration, education, health care with respect
to the infamous Tuskegee Syphilis Study, and in other
areas, it is because [ had a Christian mother and a
Christian wife for 40 years. | only wish they could be
here to share this occasion,

It has been the lawsuits that really changed condi-
tions in the South and in this nation. The demonstra-
Lions were important in getting mass participalion and
public attention. However, “it was the courts’ decisions
that made the law, created and interpreted the laws,
and gave the rights which made it possible for all
Americans to enjoy the rights and privileges which
were written in our Constitution many years ago,”
Unfortunately, historians, for the most parl, have writ-
ten lawyers out of the Civil Rights Movement,

So, today, | am elated to accepl this award on behalf
of all the lawyers of the Civil Rights Movement who

Froid 1), Groy

arrested. Claudette now lives in
Bronx, New York. She gave the
moral courage to all of us,
including Mrs. Parks, for whom
legislation was passed a few weeks ago awarding her
the Congressional Gold Medal. If there had been no
Claudette Colvin, there may very well have been no
Mrs, Rosa Parks as we know her today, no Montgomery
Bus Boycotl as it later developed and no Martin Luther
King, Jr. as he subsequently became a world leader
Finally, I say to these outstanding graduates, you
have a tremendous apportunity. You are hlessed with
wisdom, knowledge and education. Find your niche in
life. Find the wrongs Lhat exist and seek Lo correct
them. Work in the impoverished areas and seek to
make them boom. Use your law degree Lo make a dif-
grence, ]

|
for refusing to give up her seat

Fred D. Gray is a 1954 admiltee to the Alabama
State Bar and practices with the Tuskegee firm of
Gray, Langford, Sapp, MeGowan, Gray, & Nathanson,




BAR BRIEFS

* The Baldwin County Bar Association clected new officers at
its annual meeting for the 19992000 term, They are: president,
W. Beatty Pearson of Daphne; vice-president, Daniel G.
Blackburn of Bay Minette; and secretary-treasurer, Oliver J.
Latour, Jr., of Foley,

* Birmingham
allorney Mark
White and retived
Judge Richard
Holmes of
Montgomery were
honored at the
1999 Alabama State
Bar Annual Meeting
in Birmingham for
their contributions
Lo turning around
negative judicial
campaigns, The
honorees were each
presented with a Commissioners’ Award for helping persuade
candidates for local and state judicial offices to vun fair and
non-negative campaigns during the 1996 election period.
White served as chair of the 12-member oversight commitlee
of the Alabama Supreme Court's Standing Commitlee on Rules
of Conduct and Canons of Judicial Ethics. Judge Holmes,
retired from the court of civil appeals, served as vice-chair,

The committee helded over 350 inguiries during the elec-
tion cycle and, as a unified voice, bolstered both the public's
respect and the candidales”,

Judgw Richard Holmes (cender) ard Mark Winite
fright} receieing aivard from Vic Latt

# Justice Hugh Maddox, senior associale
justice of the Supreme Courl of Alabama,
has been elected to the Board of Truslees of
the American Inns of Court Foundation.
The American [nns of Court, composed of
over 20,000 members in 48 states and the
District of Columbia, examine issues related
Ler ethics, professional conduct and civility
in the field of law, Currently, there are more
than 300 Inns throughout the United States.

Justice Maddox has long been a leader within the American
Inns of Court movemenl. He founded and is a past president
of the Inn that recently was renamed in his honor, the Hugh
Maddox American Inn of Courl of Montgomery, and has
playved a major role in the establishment of numerous other
Inns throughout Alabama.,

Justice Maddax

Tallapoosa County Bar Association offfcers Movicus, Regnolds and Tveadwed!

* The 1999-2000 officers of the Tallapoosa County Bar
Association are:

President; Mark Allen Treadwell, 1]

Vice-President: Robin Reynolds

Secretary/Treasurer: Catherine Moncus

* The National Board of Trial Advocacy recenlly announced
that Robert F. Prince of Tuscaloosa has successiully achieved
hoard certification as a eivil trial advocate threugh NBTA,
Founded in 1977, the National Board of Trial Advocacy hlled a
substantial void in the legal profession by creating the first
attorney certificalion program.

= Joseph M. Farley, counsel 1o Balch & Bingham, LLP,
recently was presented with the Henry DeWoll Smyth Nuclear
Statesman Award. This award, jointly established in 1972 by
the American Nuclear Society and the Atomic Industrial
Forum, has become a significant annual tradition and repre-
sents recognition of an individual who has given outstanding
service in developing and guiding the commercial applica-
tions of nuclear energdy,

* The 1999 Alabama State Bar Local Bar Award of
Achievement, which recognizes local bar associations for
their outstanding contributions to their communities, was
prisented to the Morgan County Bar Assoclation at the ASB
Annual Meeting in Birmingham.

Led by President J. Glynn Tubb of the lirm of Evster, Key,
Tubb, Weaver & Roth, the MCBA participated in the Partners
in Education program sponsored by the ASB. The state bar
stalf conducted a training seminar for eighth-grade teachers,
principals and 36 lawyers from the MCBA, beginning in
October 1998, Each lawyer taught designated subjects on a
minimum of four occasions during the academic vear.
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The culminating event for the Partnership Program was
held in conjunction with Law Day 19949, when approximately
600 eighth-grade students attended oral arguments before the
Supreme Court of Alabama, held in the Decatur High School
auditorium, The MCBA also invited 400 12th-grade students
from area high schools, therveby exposing 1,200 students to an
introductory course on the justice system as it occurs al the
appellate court level,

 Alabama Supreme Court Chief Justice
Perry Hooper, Assoclate Justice Harold See,
ASB Past President Vie Lott, Birmingham
allorney Carel Ann Smith, and Keith
Norman, ASH executive director, recently
attended the National Conference on Public
Trust and Confidence in the Judicial System
in Washington, D.C. Five hundred leaders
from state and federal courts, the bar, the
media and citizens' groups convened in this
first-ever conference addressing the serious
issue of public Lrust in the juslice system,

The conferees addressed five questions: How serious is the
overall 1ssue of public trust? What are the critical issues
affecting public trust? What are the most effective strategies
Lo deal with the critical issues? What are the barriers to effec-
Luating these strategies? What aclions can be taken at the

Chief fustiy
Perry NHooper

national level Lo help sur-
mounl Lthe barriers and
support effective strategy
implementation?

Forty-six slates sent
leams to the conference as
did Guam and Puerto Rico,
Those addressing the con
ference and leading the
workshops included United
States Chiefl Justice William Rehnquist, Professor Charles
Dgletree of Harvard Law School, Mario Cuomo, former gover-
nor of New York, and Associale Supreme Courl Justice
sandra Day O'Connor.

L ]

Vie Lott Neith Norman

New York University School of Law
recently honored alumnus United States
District Court Judge Sam C. Pointer, Jr.
with a dinner in New York. Pointer, presid-
ing federal judge for the Northern District of
Alabama, has been on the bench for 29
vears, He has earned a national reputation
with his handling of complex legal cases,
such as the nationally consolidated silicone
breast implant litigation that he has over- |
seen since 1992,

Jeehper Pounier
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MEMORIALS

Edwin Cary Page, Jr.

he Alabama

State Bar lost
one of ils most
distinguished and
senior members
on January 21,
1999, upon the
death of Edwin
Cary Page, Jr. of

Evergreen,

Mr. Page, a scion of many prominent
pioneer families, was born in Evergreen
on October 12, 1906, the son of Edwin C.
Page, Sr. and Jessie Cleere Page. His
father was a noted trial lawyer practicing
extensively throughout south Alabama
and in 1911 appeared in the Circuit
Courl of Wavne County, Michigan as lead
counsel in a case involving title to many
[housand acres of land in Monvoe and
Conecuh counties, whose owners lived in
Michigan. His mother, Jessie Cleere Page,
was a native of Russellville, Alabama, who
met her husband while they both were
students at the University in 1901,

Mr, Page attended public schools in
Evergreen and graduated from the State
Secondary Agricultural School for the 2nd
Congressional District located at that time
in Evergreen, He entered the Uriversily in
the fall of 1923 at the age of 16 and gradu-
ated in 1928, having received both BA and
LLB degrees, Admitted to the bar shortly
after his graduation and spurning several
offers to practice with attorneys in Jasper,
Alabama and Pensacola, Florida, he
opened his office in Evergreen later the
same year where he quickly became
known as a fine lawver. Possessed of a
keen and analytical mind, he was able to
establish a reputation for giving sound
legal advice, During his time of practice
from 1928 through 1999, a lenure inter-
rupted only by his service in the United
States Navy during World War I and a
short period of time when he practiced law
with the late B.E, Jones, he served as
county solicitor of Conecuh County from
1934 through 195%, as bar commissioner
of the Alabama State Bar from 1965
through 1981, as chairman of the

Conecuh County Democratic Executive
Committee for several years, and as an
elder in the Evergreen Presbylerian
Church and a Rotarian. He was an excel-
lent source of informalion on the land and
history of Conecuh County, Much of Mr.
Page's library and office furnishings are
housed in the Monroe County Museum, in
Monroeville, Alabama,

Mr. Page is survived by one daughter,
Cary Page, and five grandchildren of
Fairfax, Virginia. Predeceasing him were
his wife; a daughter, Mary Edward
Hansen; his parents; and two brothers,
Samuel Wilson Page and Perryman Page.
His colleagues in the bench and bar and
his many friends mourn his passing and
the passing of an era in the legal com-
munity of this section of the State.

— Richard D.C. Nix, president
Conecuh County Bar Association

Don Alan Howard

hereas, the Huntsville-Madison

County Bar Association comes
together Lo pay tribute to Don Alan
Howard, who passed away on May 29,
199%; and,

Whereas, Don Alan Howard was born in
Nashville, Tennessee; and atlended under-
graduale school al Auburn University, and
the University of Alahama School of Law
in Tuscaloosa, Alabama, graduating with a
Juris Doctor degree; and was admitled to
the Alabama State Bar in 1979; and

Whereas, Don Alan Howard began his
legal career as a contract specialist with
the United States Government; then
entered the private practice of law in
Hunlsville, Alabaima; he was admitted to
practice before the courts of this state,
the United States Courl of Appeals, and
the Supreme Courl of the United States;
and was a partner in the firm of Howard
& Aldridge in Huntsville, Madison
County, Alabama, from 1955 until his
untimely death; and

Whereas, Don Alan Howard established
a repulation as a person of integrity and
dignity, and distinguished himself in all
aspects of community and professional

life; and earned the respect of his fellow
lawvers and all who knew him; and

Whereas, Don Alan Howard is sur-
vived by his wile, Becky; three daugh-
ters, Ashley, Lauren and Kitty; a brother,
David Howard, of Germantown,
Tennessee; and his parents, Bud and Ann
Howard, of Huntsville, Alabama; and

Whereas, Don Alan Howard was a val-
ved and respected friend, and a distin-
guished citizen of this communily; and it
is in grateful memory and appreciation of
his contribulions Lo this community, to
his profession, and to this association
that this resolution be adopted; and

Whereas, this association desives to
convey Lo his family that we have also
lost & member of our family, a brather;
that we share their grief and loss; and
that Don's memory will last forever in
our hearls and minds.

— Robert C. Gammons, president
Huntsville-Madison County Bar
Association

Judge Cecil Howard
Strawbridge
udge Cecil

Howard
Strawbridge, who
presided over the
24th Judicial
Circuil for nearly
a quarter of a
century, died
June 30 in his
hometown of Yernon after a lengthy ill-
ness, He was 923,

“He was a splendid judge,” said long-
Lime Fayetle altorney Louis Moore, “f suc-
ceeded him as eireuit solicitor (now dis-
tricl attorney) when he became circuil
judge in 1953, He was very helpful to me.”

Moore said Strawbridge had a
remarkable ability Lo remember names
and faces. “"He knew just about every-
body in the circuit,” Moore said. He
added that Strawbridge loved gospel
music and sponsored an annual singing
levent] in Lamar County.
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Lamar County District Judge Ed Gosa
called Strawbridge "a giant in our pro-
fession.”

“He had a heart for poor people,”
Gosa said. “He believed in equal justice
and making sure it was available to all.”

Strawbridge was a graduate of Lamar
County High School and received his
undergraduate degree from the University
of Alabama in 1929, Judge Strawbridge
began his legal career after receiving his
law degree from the University of Alabama
School of Law in 1931, He entered privale
practice in Vernon and later was appoint-
ed county atlorney.

A love of politics prompted him to
run for district attorney for the 24th
Judicial Circuit, which comprises
Favelle, Lamar and Pickens counties in
1942, After his election, he volunteered
for the Air Force and served until the
end of World War 1. He returned to the
circuit after his military service and
twice was re-elected districl altorney,

In 1952, he ran for circuit judge and
won. Judge Strawbridde began that six-
year term in January 1953 and would be
re-elected to three more six-year lerms
before he reached the state’s mandatory
retirement al age 70,

Judge Strawbridge continued to serve
as supernumerary judge to different
counties in the state. He also served as
vice-president and president of the
Alabama Circuit Judges Association in
1967-68, In all, Judge Strawbridge held
public offices for 45 vears,

As part of a leng and distinguished
career in the legal field, Cumberland
School of Law presented Judge
Strawbridge with a “Cumberland Order
of Jurisprudence Degree” in 1980, He
also received a Certificate of Completion
al the National Judicial College in Reno,
Nevada, in 1980. Judge Strawbridge is
also listed in Who's Whe in the Soulh,
1967-68: Who's Who in America, 1965;
Personalities of the South, 1970; and
Community Leaders of America, 1972,

In a public service career that
spanned several decades, Judge
Strawbridge served in numerous affilia-
tions. Judge Strawbridge served as the
chairman of the Board of Directors of
the Lamar County Hospital while it was
being built in 1952, He has also been a
member of the Board of Directors of the
First State Bar for over 25 vears. In
addition, Judde Strawbridge was a char-
ter member of the Vernon Kiwanis
Club, He was selected “Man of the Year”
by the Vernon Lions Cluh in 1984 and
was appointed as a member of the
“Alliance Against Drugs” in 1989,
Additionally, he was president of the
Young Democratic Club in 1934 and
aglain in 1935,

Judge Strawbridge has held member-
ships in the American Legion, the Jasper
Royal Arch Masons Chapter 118, Vernon
F&AM of Alabama Lodge #3289,
Birmingham Metro York Rite Bodies No.
76 RAM,, and Zamora Temple in
Birmingham, Judge Strawbridge was also

indugted into Omicron Delta Kappa at
the Universily of Alabama's 1994 Honors
Day, Most recently, Judge Strawbridge
wits honored with the Award of Gold for
his 50-year membership with the Vernon
Masonic Lodge #389. He was o member
of the Vernon First United Methodist
Church where he served on the
Administrative Council for many years.

Judge Strawbridge was very dedicated
to his family. He is survived by his wife
of 58 years, Aulense Rector Strawbridge
of Vernon; son Ronald Howard
Strawbridde, Sr. and daughter-in-law
Pearl Jackson Strawbyidge of Vernon;
daughter Shirley Strawbridge Latimer
and son-in-law Phillip Gary Latimer, Sr.
of Columbuis, Georgia; five grandchil-
dren, Caroline Strawbridge Rains and
husband David Edwin Rains of
Tuscaloosa; Ronald Howard
Strawbridge, Jr. and wife Audrey Oswall
Strawbridge of Hoover; Elizabeth Leath
Latimer of Atlanta, Georgia; Patricia
Sarah Latimer of Auburn; Phillip Gary
Latimer, Jr. of Columbus; sister Hazel
Allen of Daytona Beach, Florida; and
several nieces and nephews.

The legal communily suffered a great
luss with the passing of Judge Cecil
Haward Strawbridge, an oulstanding
citizen and judge who played in impor-
tant part in setting up the present judi-
cial system in the state of Alabama,

— Reprinted in part from the Fayette
County Times Journal, July 7, 1999

Bradley, Lee Carrington, Jr.
Birmingham
Admitted: 1921
Died: May 18, 1999

Bullock, Loren Jay
Hoover
Admitted: 1969
Died: March 31, 1999

Campbell, Orville
Birmingham
Admitted: 1976
Died: June 17, 1999

Chapman, John Henry
Culliman
Admitted: 1930
Died: April 11, 1999

Chason, Cecil Gavin
Foley
Admitted: 1940
Died: April 17, 1999

Clinton, Joseph Everett
Birmingham
Admiltted: 1951
Died: December 22, 1998

Farmer, James Hubert, Jr.
Dothan
Admitted: 1966
Died: May 28, 1999

Formby, John Revel, Jr,
Wetumpka
Admitted: 1972
Died: December 21, 1998

Green, Blake A.
Dothan
Admitted: 1985
Died: July 4, 1999

Smith, Elno, Jr.
Montgomery
Admitted: 1963
Died: July 3, 1999

Stark, Mary Elder
Birmingham
Admitted: 1931
Died: July 14, 1999

Strawbridge, Cecil Howard
Vernon
Admitted: 193]

Died: June 30, 1599
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Did you know that over
45,000 of these helpful legal

brochures are in the hands
of Alabama citizens?

That's because the Alabama State Bar makes them available nol
only to public and law libraries, but to individual lawyers and law
firms as well.

As a service to you in helping keep vour clients informed on a
variety of legal topics, the ASB provides these brochures, at cost
only, to members and local bar associations.

To order, just complete and return the form below.

W Brochures

Law As A Career $10.00 per 100 Qty. $
.opportunities and challenges of a law career today

Lawyers and Legal Fees $10.00 per 100 Qty. $
...d summary of basic information on commaon legal questions and procedures for the general public

Last Will & Testament $10.00 per 100 Qty. $ s
Lcovers aspects of estate planning and the importance of having 4 will

Legal Aspects of Divorce $10.00 per 100 Qty. $
. offers aptions and cheices invelved in divorce

Consumer Finance or “Buying on Time” $10.00 per 100 Qty. “
«.outlines important considerations and provides advice on financial matters affecting the individual or family

Mediation...Another Method $10.00 per 100  Qty. $
for Resolving Disputes
...provides an overview of the mediation process in guestion-and-answer fafm

Acrylic Brochure Stand $5.00 each byt
andividual stand imprinted with individual, firm or bar association name for use at distribution paints
Oine stand per brochure is recommended.
Name to imprint on stand: : B =
Mailing Adedress Subtotal $

- — - Shipping & Handling § 5.00

s — = ~i TGITALLSE | W
Please remit CHECK QR MONEY QRDER MADRE FAYABLE 1O THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and forward it with this order form to:
Shannon Elliott, Communications Dept.,, Alabama State Bar, PO, Box 671, Montgomery, AL 36101, (334) 269-1515
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Due to the huge increase in notices for
“"Aboul Members, Among Firms,” The
Mabama Lateyer will no longer publish
address changes for firms or individual
practices, /f will conlinue W publish
announcements of the formation of new
firms or the opening of solo practices, as
well as the addition of new associites or
partners, Please conlinue to send in
address changes to the membership
department of the Alsbama State Bar,

About Members

Brvan S. Blackwell announces the
aopening of his office at Charles Woods
Building, 285 N. Foster Streel, Suile
312, PO, Box 2007, Dothan 36302,
Phone (334) G78-7780,

Oliver Frederick Wood announces the
opening of his office at South Court
Square, PO, Box 606, Hamilton 35570,
Phone (205) 921-0202,

Ray T. Kennington announces the
opening of his office at 1008 N, Union
Avenue, Ozark, 36361, Phone (334) 774-
9511.

Frank B. Angarola announces his
relurn [rom a seven-month tour of
active duty and the re-opening of his
office al 213 8. Jefferson Street, Athens,
45611, Phone (256) 233-0403,

Laurie Brock announces that she has
been accepted as a postulant of the
Episcopal Diocese of the Central Gull
Coast in the process toward ordination
in the Episcopal Church as a priest, She
will begin the Master of Divinity pro-
dgram al the General Theological
Seminary in New York City in
September 1999,

David R. Freeman announces the
opening of his office at 610 Guadalupe
Street, Austin, Texas TR701-24926, Phone
(512) 236-0333,

ABOUT MEMBERS, AMONG FIRMS

Patricia Kelley Martin, P.C.
announces the opening of her office at
2090 Columbiana Road, Suite 2000,
Birmingham, 35216. Phone {206) 823-
4552,

Nathaniel Hansford announces that
he is now serving as president of North
Georgia College and Stale University.
His mailing address is Office of the
President, Price Memorial Hall, North
Georgia College & State Universily,
Dahlonega, Georgia, 30597, Phone
(706) 864-1993,

Among Firms
Pearson, Cummins & Hart, LLC.
announces that Michelle A, Meurer has

become associated with the firm. The
mailing address is P.O. Box 7980, Spanish
Forl, 36577, Phone (334} 626-2772,

Jim L. DeBardelaben and Dorothy
Norwood announce that Milton J, Wesltry
has joined the firm which will now he
known as DeBardelaben, Norwood &
Westry, PC. Offices are located at 1505
Madison Avenue, Monltgomery, 36107,
Phone (334} 265-9306,

Chamblee & Furr, LLC announces thal
William H. Weems, Jr. has become associ-
ated with the firm. Offices are located at
5582 Apple Park Drive, Birmingham,
35235, Phone (205) 856-9111.

Donald L. Heflin of Huntsville, a
member of the Alabama State Bar since
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1983, has been named First Secretary
and Consul to the American Embassy
in London.,

Steiner, Crum & Baker announces
the continuation of the practice by the
name of Steiner-Crum, Byars & Main,
PC., effective July 1, 1999, Offices are
located in Montgomery and Anniston,

Kenyan R. Brown announces that he
I8 now serving as counsel Lo the Select
Commitlee on Ethics, United States
Senate, His mailing address is United
Slates Senate, Select Committee on
Ethics, Hart Senate Office Building,
Room 220, Second and Conslitution
Avenue, Northeast, Washington, D.C.,
20510-6425, Phone (202) 224-2981.

Tim Morgan, district attorney for the
23rd Judicial Circuit, announces that
Angela Redmond Debro has joined his
staff as assistant district attorney, child
support division, Offices are located at
200 West Side Square, Suite 912,
Huntsville, 35801, Phone (256) 532-1531.

Jill Verdeyen Deer recently joined
Bayer Properties as vice-president of
development and general counsel.
Offices are located at 2100 16th Avenue,
South, Suite 111, Birmingham, 35205,
Phone (205) 939.3111.,

Hill, Hill, Carter, Franco, Cole &
Black, PC. announces that Elizabeth
Brannen Carter has become a member
and Erika Perrone Tatum has joined
the firm as an associate, Offices are
located al 425 8, Perry Street,
Montgomery, 36104, The mailing
address is P.O. Box 116, Montgomery,
36101, Phone (334) 834-7600,

Lange, Simpson, Robinson &
Somerville announces that William L.
Waudby has become o partner with the
firm, Eugenia Hofammann Mullins has
Joined as of counsel and Valerie T,
Kisor, Todd M. Higney, J. Eric Miles,
Derek Atchison, and Jacquelyn A.
Gonzales have become associated with
the firm. Offices are localed in
Birmingham, Huntsville, Montgomery
and Anniston, Phone 800-239.4994,

Sadler, Sullivan, Sharp & Van Tassel,
P.C. announces the change of the firm
name o Sadler Sullivan, P.C. The firm
also announces that Mare C. Dawsey
has become associated with the firm,
Offices are located at 2500 SouthTrust
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Tower, 420 N, 20th Street, Birmingham,
35203-5203, Phone {205) 326-4166,

Berkowitz, Leftkovits, [som &
Kushner announces that Lee T, Clanton
and Andrew R. Chambless have become
associated with the firm, Offices ave
located at 1600 SeuthTrust Tower, 420
N. 20th Street, Birmingham, 35203,
Phone (205) 328-0480,

Walter B. Calton, Michael A. Rutland
and John X Haygood announce the for-
mation of Calton, Rutland & Haygood,
LLC with offices focated at 312 E. Broad
Streel, Fufaula, 36027, Phone (334)
GH7-2407,

Constangy, Brooks & Smith, LLC
announces that Dana L. Thrasher has
become a partner in the firm, Offices
are located at 1901 6Lh Avenue, North,
Suite 410, Birmingham, 35203, Phone
{205) 252-9321.

Wainwright & Pope, P.C. announces
that Steven T. McMeekin has joined the
firm, Offices are located at Two Metroplex
Drive, Suite 305, Birmingham, 35209,

C. Alan Burdette announces the for-
mation of Burdette & Burdette, P.C.
with his sister, L. Brooks Burdelte.
Offices are located at 1930 Edwards
Lake Road, Suite 126, Birmingham,
456235, Phone (205) 661-1800,

Carr, Alford, Clausen & McDonald,
LLC announces that Jean M. Powers
has become a partner with the firm and
that M. Lauren Lemmon, Thomas M,
Rockwell and Christina M. Adeock have
joined the firm as assoclates,

Beastey, Wilson, Allen, Crow &
Methvin, PC, announces that Robert L.
Pittman has become a shareholder of the
firm and that Dana G. Taunton, Scarlette
M. Tulley, J. Mark Englehart, Kendall C,
Dunson, Scott T. MeAndle, Clinton C.
Carler, Tiernan W, Luck, 1, and Kaven L.
Mustin have become associated with the
firm. The firm name has been changed to
Beasley, Allen, Crow, Methvin, Portis &
Miles, .C. Offices are located at 218
Commerce Street, Montgomery, 36103,
Phone {334) 269-2:343,

Allyson C. Pearee and Andrew Bailey
announce the formation of Pearce &
Bailey, LLP. Offices are located at 222
5. Alston Street, Foley, 36536, Phone
{334) 971-2676 or 1-877-LATELAW.

Bender & Aghooln, LLC announces
that Vicki Gayle Bradley has joined the
firm and the firm name has changed to
Bender, Agboola & Bradley, LLC.
Offices are located at 711 N, 18th
Street, Birmingham, 35203, Phone
(205) 324-2120,

W, Stanley Gamer and W. Stanley
Garner, Jr. announce the formation of
Garmer & Garner, LLC, Offices are
located at 100A N, Union Avenue,
Ozark, 36361, Phone (334) 774-9511,

Carr, Allison, Pugh, Howard, Oliver
& Slsson, P.C. anncunces that Caroline
T. Prvor has joined the firm and will
practice in the Mobile office. Offices are
also located in RBirmingham and
Florence.

Ogletree, Deakins, Nash, Smoak &
Steward, P.C. announces that Bert J.
Miana and Paul 0. Waodall, Jy. have
become associates of the firm, Offices
are located at Suite 1900, SouthTrust
Tower, 420 N, 20th Street, Birmingham,
35203, Phone (205) 328-1900,

Bond, Botes, Thornton & Carlson,
P.C. announces that David S, Clark has
become assoctated with the firm. Offices
are located at 671 S. Perry Street, Suile
503, Monigomery, 36104, Phone (334)
264-3363.

Cahanias, Johnston, Gardner, Dumas
& O'Neal announces that Michael E.
Turner has become an associale with
the firm. Offices are located in
Birmingham and Mobile,

Leitman, Siegal & Pavne, P.C.
announces that R, Link Loegler has
hecome associated with the firm. Offices
are located at 600 N, 20th Street. Suite
A0, Birmingham, 35203, Phone (205)
251-54900,

Norman, Fitzpatrick, Wood &
Kendrick announces that Celeste K,
Poteat has become an associate with the
firm, Offices are localed at Liberty
National Butlding, Swite 1500, 2001
Third Avenue, South, Birmingham,
36233, Phone (205) 328.6643,

Norman J. Gale, Jr. and Jeffrey N.
Gale announce the formation of Gale &
Gale, P.C. Offices are located at 917
Western America Circle, Suite 205,
Maobile, 36600, Phone (334} 460-0400,

Samford, Denson, Horsley & Pettey
announces that Emil F. Wright, Jr. has




joined the firm as an associate and
James E. Bridges, 11 has joined as a
partner. The firm's new name will he
Samford, Denson, Horsley, Pettey &
Bridges, Offices are located at 709
Avenue A, PO, Box 2345, Opelika,
J36803-2345, Phane (334) 745-3504.

Lewis, Brackin & Flowers announces
the change of the firm name to Lewis,
Brackin, Flowers & Hall. Offices are
located al 265 W. Main Street, Dothan,
36301, Phone (334) 792-5157,

Robert I% Reynolds, P.C. announces
that Rachel L. Webber has joined the
firm as an associate in the Tuscaloosa
office, Offices are located in Tuscaloosa
and Huntsville. Phone (256) 534-6789.

Gordon, Lathum & Burke announces
thal Martin E, Burke has become associ-
ated with the firm. Offices are located at
2105 3rd Avenue, Neorth, Birmingham,
35203-3314. Phone (205) 252-8838.

Burgess & Hale LLC and Lamar, Miller
& Norris announce their merger, with the
new firm name of Lamar, Burgess, Hale,
Miller, Norris & Feldman, P.C. Offices are
located atl 300 Financial Center, 506 20th
Street, North, Birmingham, 35203. Phone
{206) 326-2945.

Dempaey, Steed, Stewart & Keever,
P.C, announces the change of its name 1o
Dempsey, Steed & Stewart, P.C. Offices
are located at 100 RiverPoint Corporate
Center, Suite 208, Birmingham, 35243,
Phone (205) 970-0034.

Joseph A, Mormris, Tracy W, Cary and
Steven D. Fischer announce the forma-
tion of Morris, Cary & Fischer, LLC.
Offices are located at 170 E, Main Street,
Dathan, 36301, Phone (334) 792-1420,

Walston, Wells, Anderson & Bains,
LLP announces that Jerry Dean Hillman
has become a partner in the firm and
that Alan M. Warfield, Benjamin E.
Waller and Tracy H. Beauchamp have
hecome assoctated with the firm. Offices
are located at Financal Center, 505 20th
Street, North, Suite 500, Birmingham,
35203, Phone (205) 251-9600.

Janecky, Newell, Potts, Wilson,
Smith & Masterson, P.C. announces
that James W. Killion and Benjamin H.
Albritton have become members of the
firm and Harry V. Satterwhite, Edward

P. Rowan and €. Mark Erwin have
become associated with the firm, The
firm's name has been changed to
Janecky Newell, P.C. Offices are located
in Mobile, Pensacola and Birmingham,

Price Law Firm, P.C. announces that
George D). Flowers has joined the firm
as an associate, Offices are located at
217 Randolph Avenue, Huntsville,
35801, Phone (256) 536-6000,

Willinm H. Robertson, Paul W,
Brunson, Jr. and Gary R, New
announce the formation of Robertson,
Brunson & New LLC. Offices are locat-
ed in Clavton and Eufaula.

Arthur F. Fite, 111 and William J.
Miller announce the formation of Fite
& Miller, LLC. Offices are located at 400
SouthTrust Bank Building, Anniston,
36201, Phone (256) 231-9330,

Lucas, Alvis, Wash & Petway, P.C.
announces that D. Bruce Petway has
become a shareholder with the firm and
that Kenneth D. Graves has become
associated with the firm, Offices are
located in Birmingham, Sheffeld and
Mobile. 19}
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Houston County

Established: 1901

The following continues a history
of Alabama’s county courthouses—
their origins and some of the people
who contributed to their growth, If
you have any photographs of early
or present courthouses, please for-
ward them to: Samuel A. Rurnore,
Jr., Miglionico & Rumore, 1230
Brown Marx Tower, Birmingham,
Alabama 35203,

BUILDING ALABAMA’S COURTHOUSES

By Samuel A, Rumore, Jr.

jfr-:=‘

-'!._-

{Photo date unknown) Courthouse was completed in 1905—Photo prowdded by the Dethan Lartdmuarks

Fourdation

( Houston County )

ouston County was the 67th and

final county created in Alabama. It
also has the distinclion of being the only
county created in the 20th Century. The
Constitution of 1901 provided for the
establishment of Houston County in
Section 39 which reads, “that out of the
counties of Henry, Dale, and Geneva, a
new county of less than 600 square
miles may be formed under the provi-
sions of this article, so as to leave said
counties of Henry, Dale, and Geneva
wilh not less than 500 square miles
each.” The legislature created the new
counly on February 8, 1903 and named
il for Governor and Senator George 8,
Houston of Limestone County.

George Smith Houston, a distant
kinsman of Sam Houston of Texas fame,
was born in Tennessee on January 17,
1811. The Houston family moved to
Lauderdale County, Alabama in 1821,
George was educated al the Lauderdale
County Academy and attended law
school in Kentucky. He returned to
Alabama in 1831 and was admilted Lo

Lhe bar at age 20, He was elected to the
state legislature in 1832 and served as
district solicitor in Limestone County
from 1837 to 1841,

In 1841, at the age of 30, Houslon
was elected to the fivst of nine terms in
the United States Congress. In 16849,
after serving four terms, he ran for the
United States Senale, but lost, He
returned to his house seal in 1851 for
five more terms. In 1861, Houston,
together with the other Alabama con-
gressmen, resigned from the House of
Representatives upon Lthe outbreak of
the Civil War, He drafted the Alabama
delegation’s withdrawal stalement Lo
the Speaker of the House,

Throughout his political career,
Houslon was a study in contrasts, He
opposed secession and the doctrine of
nullification. Still, once Alabama seced-
ed, he resigned from Congress. After
resigning from Congress, he refused to
light in the Confederate Army. Bul, he
also refused to take an cath of alle-
giance to the Uniled States. His support
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of the Confederate government cost
him a seat in the United States Senate
in 1865 when Congress refused to rec-
ognize his election. He remained popu-

lar in Alabama and was elected governor

in 1874 and re-elected in 1876. Finally,
in 1878, he was elected to the Senate
again and this time served until his
death on December 31, 1879,

Houston is remembered as a conserva-
tive governor who ended the
Reconstruction era in Alabama. Among
the highlights of his terms in office were
the Alabama Constitutional Convention
of 1875, the reorganization of the public
school system, the establishment of the
Alabama Stale Board of Health, and the
creation of the state's 66th county,
Cullman County, in 1877, Twenty-six
years later, the state's 67th counly was
created and named in his honor,

The historical roots of Houston
County are found in the history of
Henry County, In the 18205, Columbia,
a river Llown in present-day Houston
County, became the county seal of
Henry. The date that Columbia was
established is uncertain, However, the
Indians moved away from the area
before 1820, E. M. Attaway built the
first store at the location and is credited
with being the founder of the town.
Columbia was an important crossroads
for overland travel, It was also located
on the Chattahoochee River making it
accessible by water as well,

Columbia served as county seal of
Henry County until 1832 when the
courthouse was temporarily moved Lo
Abbeville, which was named the perma-
nent county seat town in 1833, Because
of its location, Columbia continued Lo
prosper as a center of trade and Lrans-
portation, A college was established
there in the 1830s, and it continued Lo
he the largest town in the county
through the census of 1890,

The residents of southern Henry
County tried for more than 40 years to
have the county seat and courthouse
returned Lo a location convenient Lo
them. Efforts were made to remove the
courthouse from Abbeville in 1845,
1860 and 1879, Each time the election
results favored Abbeville,

Finally, in 1885, the citizens of Henry
Counly voted to hold the second week of
terms of the Circuit Court in the south-
ern parl of the county, Columbia was cho-

Aeriaf photo of Houston County Courthouse furnished by vuthor Wendell Stepp—ciroa 194fis

sen as the site. The citizens of Columbia
provided a building for use as a court-
house, a two-story brick structure that
had a wooden bell tower on its roof. The
building served as a branch courthouse
until Houston County was created and
Dothan became its county seat. The strug-
ture continued its public service by being
used as Columbia's schoolhouse for many
years. The building was later abandoned
as a school and was burned in a five,

The area that would become the city of
Dothan was known to the Indians as a
campground and resting place, both iso-
lated and pleasant, It was heavily wooded
with poplar and pine trees and had a
large spring flowing oul, Early pioneers
found the spot as they traveled the trail
from Columbia on the Chattahoochee
River in the easl to the Choctawhatchee
region in the west, Other travelers jour-
neyed through the site on their way from
FEutaula in the north to Marianna,
Florida in the south, The intersection of
the two pathways near the spring
became known as Poplar Head, located
about 30 miles south of Abbeville,

By 1858, nine families called Poplar
Head home, They petitioned the federal
government in Washington for a posl
office. Official records showed that
Alabama already had & Poplar Head list-

ed in another county and so the post
office at Poplar Head in Henry County
was assigned the name Dothen,

Very little growth took place in the
community during the Civil War.
However, in the Reconstruction period,
lumbering and sawmill operations
brought in new people, and settlers
came into the area to farm the cleared
lands. By 1880, a number of new citi-
zens, including the Folkes and Baxley
families, which included the grandfa-
ther and great-grandfather of Alabama
Stale Bar President Wade Baxley, and
former Altorney General and Lieutenant
Governor Bill Baxley, moved to Poplar
Head from the Rocky Branch communi-
Lty in Henry Counly.

By 1885 the population had grown
enough for the town Lo be incorporated.
On November 10, 1885, 20 citizens of
Poplar Head unanimously voled Lo incor-
porate their town and chose the name of
the post office as their official and legal
town name, Some historical accounts
state that the name was given to the
town by the Reverend J. Z. 5. Connelly,
who took the name for the place from
Genesis 37:17 which reads, ‘For | heard
Lhem say, let us go to Dothan,’ Biblical
Dothan was a town and a plain located
on the main caravan route from
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Damascus lo Egypl. While this interest-
ing story concerning the naming of the
town has been retold in several historical
accounts, it should be remembered that
the former Poplar Head had been called
Dothen for many years,

The correct spelling of the town name
was the subject of some debate. An arti-
cle appeared in the Dothan Light on
April 3, 1889, under the headline ‘How
to Spell It." The story read in part: “Our
booming little town is spelled by some
D-g-t-h-g-n, and by others D-o-t-h-a-n,
Now which is correct has been the
object of much dispute. The post office
department spells it 'en’ al Washington,
We find it ‘an' in the Bible, and we
think it the oldest and best authority,
hence we spell it D-o-t-h-a-n."

The previously mentioned Reverend
Connelly became the first mayor of
Dothan in 1885, He was followed by R,
[+, Carroll, In 1886, William J. Baxley,
grandfather of Wade and Bill Baxley,
became mayor and he served until 1887,
Baxley was a blacksmith who later
became a lawyer and then a justice of
the peace, serving until 1923,

Dothan was rapidly becoming the prin-
cipal commercial and population center
of the "Wiregrass” region. This growth
was sparked by the arrival of the Alabama
Midland Railway in 1889, Dathan soon
hecame a railroad hub positioned at the
junction of the Atlantic Coastling
Rallroad, successor of Alabama Midland,
the Central of Georgia Railway, and the
Atlanta & St Andrews Bay Railway,

This latter railroad has an interesting
story as a short line railway extending
from Dothan to the Gulf of Mexico. The
town of Harrison, Florida on 8t. Andrews
Bay wanted to rival Tampa as a banana
port and freight terminal for carge trans-
ported through the Panama Canal, The
short line was to be used to get the
freight to the larger lines at Dothan. To
emphasize its goal, the town of Harrison
formally changed its name to Panama
City. Unfortunately, the railroads at
Tampa reduced their freight rates, leav-
ing the banana port at Panama City non-
competitive. Nevertheless, Dothan con-
tinued to have passenger rail service to
the coast until 1956, And a large mea-
sure of the growth and development of
both Dothan and Panama City can be
attributed to the railvoad affectionately
called *“The Bay Line."

On December 12, 1894, the Alabama
Legislature approved a second branch
courthouse for Henry County at
Dothan. The citizens of Dothan provid-
ed a building at no cost to Henry
County and from 1895 to 1903 Henry
County had three courthouses located
at Abbeville, Columbia and Dothan.

The population of Dothan was grow-
ing dramatically during these years, ris-
ing from 247 in 1890 to 3,275 in 1900
to 7,016 in 1910, When the
Constitutional Convention of 1901 was
organized, two Dothan delegates, T. M,
Espy, a lawver, and George H. Malone, a
banker, proposed the creation of a new
county which would have Dothan as its
principal city. Thereafter, as mentioned
hefore, Section 39 of the Constitution of
1901 was adopted, providing that a
county with less than the previously
mandated minimum area could be
formed ouf of the counties of Henry,
Dale and Geneva, Without this dispensa-
tion in the Constitution, it would have
been impossible to shape a new county
with the required minimum area,

In January 1903, Espy, who was
Henry County's representative in the
state legislature, introduced a bill to
create a new counly oul of Henry, Dale
and Geneva counties. He proposed to
call the new county "Liberly" County.
His bill was reported favorably out of
commiltee. In order to gain maximum
supporl he stated that members of the
House could propose other names for
the new county if they chose to do so,
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Houston Coundy Courlhouse

Representative MeDonald of Barbour
County offered an amendment to change
the name “Liberty” to “Semmes” to
honor Admiral Raphael Semmes, a naval
hero and commander of the Confederale
raider “Alabama.” Representative Fulton
of DeKalb County offered another
amendment and proposed the name of
“Rodes” in honor of Robert E, Rodes, a
Confederate general from Alahama whao
was killed at the Battle of Winchester,
Virginia. Finally, Representative Robert
Tyvler Goodwyn of Monlgomery suggested
the name “Houston” to honor
Reconstruction-era Governor George S,
Housion who died in 1879 while serving
Aliabama as United States Senator.
Goodwyn's amended bill passed the
Flouse by a vote of 52 1o 26, On February
9, 1903, Covernor William Dorsey Jelks
signed the law creating Houston County,

Cin February 20, 1903, Governor Jelks
appointed the first officers of the new
county. The next day the legislature

Samuel A.
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named George H, Malone of Dothan, C.
C. Dalton of Wicksburg and H. P.
Calhoun of Cotlonwouod as a commis-
sion to call an election to determine the
location of the county courthouse. This
election took place on March 16, 1903,
Dothan received 1,986 votes and
Ashford received 437 votes, Dothan offi-
cially became the new county seal,

The legislature placed Columbia with-
in the boundaries of the new county.
Columbia had been a former county
seat of Henry County and still had a
branch courthouse, The legislalure
mandated that the first session of court
in the new county would be a split ses-
sion in the spring of 1903, Two weeks of
eircuit court would be held at Columbia
and two weeks at Dothan. The two-week
fall term of court and all terms there-
after would be held exclusively in
Dothan, In April 1903, the branch court-
house at Columbia was sold for one dol-
lar to the town of Columbia to be used
for municipal purposes. The old county
jail on Main Street in Columbia was
restored in later years and turned into a
museum.

The first courts for the new Houstan
County were held ¢n the second Nloor of
a two-story structure located at the cor-
ner of Foster and Main streels in
Dothan. These were only temporary
guarters until the voters adopted a bond
issue of $60,000 to finance the building
of a courthouse.,

A contract was signed on November
10, 1904, with M. T Lewman and
Company of Louisville, Kentucky for the

construction of a courthouse. The
architect for the building was Andrew J.
Bryvan of New Orleans, What is signifi-
cant about this collaboration is that the
year before, this same architect and
contractor completed the Monroe
County Courthouse in Monroevilie. The
basic elements of the two structures are
strikingly similar. Both had a fronl sec-
tion topped by a massive dome. Both
had oval-shaped middle sections with a
two-story circular courlroom, And both
had a rectangular third section in the
rear of the building,

In an article on the courthouse which
appeared in The Dothan Eagle in 1973,
employees talked about the old struc-
ture. One secretary called the court-
house “a monstrosity” and described il
as “the most ill-arranged thing vou've
ever seen,” She staled that “there were
little bits of space in there vou couldn't
use for anything,” 1t was apparently
“designed for looks rather than utility.”
Another employee recalled thal the old
courthouse was crowded and that prob-
lems were caused by the open windows
and fans used during the summer,

Circuit Judge Keener Baxley, who had
served as both circuit solicitor (district
attorney) and circuit judge, recalled
that the county had to pay a clock keep-
er to wind the mechanism on the court-
house dome clock before it was replaced
with electrical equipment. He stated
that sometimes the four clock faces
showed four different times, He recalled
the circular baleony surrounding the
high-ceilinged circular courtroom. And
in summer, he noted, the courtroom
was noisy because the windows were
opened and the sounds of traffic came
inside, In winter, the courtroom was
heated by a coal-burning stove and a
Janitor would eften have Lo come in
during a trial to shovel in more coal.

This courthouse, which was complet-
ed in the fall of 1905, cost $46,000, In
1938, the county added an annex lor
offices and a jail under the Federal
Emergency Administration of Public
Waorks, Ogletree Construction Company
was the builder and Charles H,
McCauley was the architect, The cost of
the 1938 annex was $100,000,

By the late 1950s it became apparent
that the county needed a new court-
house. A grand jury report dated
September 11, 1957 ciled many needs

J04 BEFTEMRER 110U The Mabama Linvger




for the county, "a majority of which are
impossible to provide in the present
building.” On October 27, 1958, another
grand jury recommended immediate
steps to binld a modern courthouse on
the same site, And the grand jury reporl
of February 24, 1959 stated: “The court-
house as a whole is generally in bad con-
dition and not adequate for the records
and equipment needed to carry on the
business of the county.” Finally, the
grand jury report of August 31, 1959
complained of “instances really too
numerous to list in which our records,
money, lives, and future security could
be endangered.” It cited the present
courthouse as “dangerous, unclean,
uncomfortable, and impossible of
improvement in any reasonable manner,

In 1960, county offices were moved to
the former Sears store which laler
became the Rhodes Furniture store and
is now a law office building located
across the street from the courthouse,
The old courthouse was torn down and
a modern structure was built en the
same site, Construction took 27 months
and the new courthouse was occupied
in April 1962, The architect was Joseph
L. Donfro & Associates of Dothan and
the general contractor was W. K.
Upchurch Construction Company of
Montgomery. The cost was approximalely
$850,000.

The new courthouse is of modern
design, four stories in height, and is
constructed of reinforced concrete and
masonry. A solid wall on the west facade
was destgned to eliminate the afternoon
sun and the resulting heat from enter-
ing the building, An aluminum solar
screen, designed to help reduce air-con-
ditioning loads, protects the glass on
the northern and southern sides of the
building., The courthouse employees
moved into this latest Houston County
Courthouse on Confederate Memorial
Day 1962, L]

'

The author acknowledges the assis-
tance of Dothan attorneys Wade Baxley
and Dan Whitehead, the Houston
County Commission, author Wendell
Stepp, and the Dothan Landmarks
Foundation for assistance in oblaining
material used in this article,

SOURCES: History of Henry County,
Alabeme, Eva Clyde (Stovall) Scolt,

1961; Hub of the Wiregrass-A History of

Sidy orid rear phoiis of Housfor Couniy Courthouss

Houston County, Alabema, Fred S,
Watson, 1972: Henry, The Mother
County 1816-1903, Hovt M. Warren,
1976; Dothan, A Picterial History,
Wendell H, and Pamela A, Stepp, 1984;
“Wiregrass Saglas,” Oscar L. Thompkins,
The Alabama Lawyer, volume 3, pages
249.-276, July 1942; “Houston County

Courthouses,” T, E. Buntin, Jr., The
Alabama Lawyer, volume 39, pages
H82-583, October 1978; Alabama
Magazine, August 9, 1937; The Dothan
Fagle, Tuesday, Gctober 27, 1953;
Article, The Dothan Eagle, April, 1973,
by Jack Budd; Constitution of Alabama
of 1801, Article 11, Section 3

TIMBERLAND

Customized investment grade pine timberlands
available as replacement properties for
SEC. 1031 TAX DEFERRED
EXCHANGES
or as long-term investments,

Call Bob Lyle at (601) 948-8733.

Fax (601) 352-7463.

WOODLANDS

654 NORTH STATE STREET, JACKSON, MS 39202
Alve located in Philndelphin, Mississippi and Lufkin, Texns,
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Disability strikes 52 Americans
EVERY MINUTE!

" Yet disability insurance remains the most
under-purchased form of protection.

Your Alabama State Bar
Disability Income Plan Features:

e Underwriting through the Security of America
Life Insurance Company, an American General Company.

¢  American General is rated AA- by Standards & Poors and Al by
Moody's for financial strength and AA- by Duff & Phelps for claims
paying ability.

e After the waiting period, up to $3,000 per month

in benefits available for members under age 60 with

no medical exam or blood testing in most cases.

Maximum benefit $10,000 per month.

Extremely competitive group rates.

“*Your own occupation” definition of disability.

Renewal available to age 70.

Coverage does not offset benefits against group

disability insurance plans.

PLAN TODAY- PROTECT YOUR FAMILY AND BUSINES
BY PROTECTING YOUR INCOM

YOUR INSURANCE SPECIALISTS, INC. (IS]) REPRESENTATIVE IS AVAILABLE TO ASSIST YOU IN
APPLYING FOR THIS VALUABLE ADDITION TO YOUR INSURANCE PORTFOLIO.

ISI

=
EST. 1959

INSURANCE SPECIALISTS, INC,
33 Lenox Pointe, NE ¢ Atlanta, GA 30324 + (404) 814-0232 ¢ (800) 241-7753
Fax (404) 814-0782

This is a brief summary of benellis nnd is subject to the lerms, condttions, and limilations of the group policy G-100,056




ol oo e

E— By Robert L., McCurley, Jr.

Reform Bills, and the Uniform Child Custody Jurisdiction
and Enforcement Act that were mentioned in the July 1999
Alabama Lawyer, the following bills were enacted into law;

House Bill 7 (Act 99-397)-Amends Alabama Code Title 32
Chapter 51, which requires the use of seat belts, now permits
law enforcement officers to stop vehicles Lo enforce the wear-
ing of seat belts,

House Bill 13 (Act 99-321)-A constitutional amendment
that abolishes Alabama Constitution Section 102, which pro-
hibits interracial marriages.

House Bill 25 (Act 99-436)-Allows grandparents to petition
the court for visitation rights when the child is living with
both hiological parents who prohibit a relationship between
the grandparent and the grandehild, The statute does provide
for the appointment of a guardian ad fitem for the child.

House Bill 26 (Act 99-447)-Amends the Protection of Abuse
Act to provide a minimum of 30 days in jail for a second offense
and 120 days in jail for third and subsequent offenses of abuse.

House Bill 61 (Act 99-403)-Alabama Code §13A-5-49 is
amended to add to the list of aggravating circumstances which
impose the death penalty to include the murder of two or
more individuals in one act or series of intentional killings,

House Blll 123 (Act 99-437)-When a chald is removed
from the home and is in the care of DHR, the department

I n addition to the Judges' Pay Raise Bill, the three Tort

LEGISLATIVE WRAP-UP

must attempt to place the child with a relative. The relative
may receive full foster care benelits,

House Bill 144 (Act 99-449)-Allows the Secretary of State
to appoint international civil law notaries. To become an inter-
national civil law notary a person must have been admitted to
practice law in Alabama for al least five years,

House Bill 260 (Act 99-582)-Requires state agencies Lo pay
moving costs, relocation expenses and certain other costs to
persons who own or reside in a dwelling on real property that
is acquired by eminent domain,

House Bill 332 (Act 9%9-401)-Provides that a state agency
must notify an employee within ten days of any detrimental
information placed in the state employee's personnel lile.

House Bill 333 (Act 99-432)-Amends Alabama Code §32-
HA-199 to provide that a person over 21 years of age, who is
convicted of DUl when a child under the age of 14 years of age
was present in a vehicle at the time of the offense, will receive
a sentence double the minimum punishment.

House Bill 383 (Act 99-314)-Amends Alabama Code §40-18-
160 to clarify that the definition of Sub-chapter 8§ Corporations
conforms to federal income tax law definitions.

House Bill 425 (Act 99-572)-The Communily Nolification
Act provides for notification of the release of a sexual offender
to the neighbors around the new residence of the sexual
offender, This law has been rewritten and the old law repealed.

SPONSORED BY
Litigation Alternatives, Inc.

MEDIATION

TRAINING SEMINARS

CLE APPROVED
CALL FOR A FREE BROCHURE

(888) ADR-CLE-3 |




House Bill 455 (Act 99-390)-Provides for the distribution
of funds received under the tobaceo tax, It also provides that
the Governor of the State of Alabama will initiate and settle
lawsuits involving the State of Alabama, Further, the Governor
will appoint all attorneys who represent the state, except those
who are employed in the Attorney General's Office,

House Bill 480 {Act 99-598)-Amends §32-5A-301 to §32-
BA-308 Lo give specific guidelines to the proceedings for sus-
pension or revocation of drivers Hcenses as well as to provide a
period for administrative review for a person notified of an
intended license suspension. There is furthey a right to judi-
cial determinalion following the administrative hearing,

House Bill 491 {Act 99-433)-Provides that juvenile arrest
and conviction records, Tingerprints, photographs, DNA, etc.
can be released to law enforcement agencies, viclims and
schools, This amends §12-15-100 ¢l al,

House Bill 837 (Act 99-440)-Amends Alabama Code $30-3.
170, 193 and 194 to provide that hunting and fishing licenses
will be suspended or revoked for nonpayment of child support.

House Bill 708 {Act 99-589)-Amends the domestic violence
shelter law in Alabama Code §33-6-1 et al, Marviage license fees
are increased by $15 Lo fund domestic abuse centers, and the
definition of abuse is expanded and provides for privileged com-
munications between the abused and counselors.

Senate Bill 127 (Act 99-368)-Amends Alabama Caode $40-
7-2.1 to provide thal a lax assessor can take an application for
a homestead exemnption from an attorney for the person
claiming the exemption,

Senate Bill 270 (Act 99-371)-Provides thal in the event
computers or computer software malfunction cue lo the pro-
cessing dates and limes of Y2K, there is limited immunity
from civil hability granted to the state, county, or municipali-
ty, including their independent contractors.

Senate Bill 393 (Act 99-435)-Amends Alabama Code §26-
10A-2 et al, Provides for the father's implied consent for an
adoption if the father fails to provide pre-hirth financial or
emotional support for six moniths before hirth,

Correction: The minimum salary for a district judge begin-
ning October 1, 2000 will be $99,526,

For more information concerning the Institute or any of its
prajects, contact Bob McCurley, director, Alabama Law
Institute, PO, Box 861425, Tuscaloosa, 35486-0013; phone
(205) 348-T411; fax (205) 348-8411; or through the Institute’s
home page, www.law,ua.edu/ali, ik

Robert L.

MeCurlay, Jr

Ratan L. MoCurley, Jr is tha directonr af thin
Alabama Law Inalitute al the Uniarmity of Alabama
e raconved i undoergracuanto and law dogroos
fraam the University,

has a huge impact upon their effectiveness

v’ Evaluating and preparing expert witnesses made casy

v' 50 ways to leave an impression through opening & closing,

10 things you can learn this fall that will IMProve —
your skills as an advocate for a lifetimel

v A two-track system that simplifies jury selection
v’ Videotapes of mock juries reveal surprising attitudes
¥’ The strategic use of exhibits and demonstrative evidence

SELECTING AND
INFLUENCING YOUR JURY
featuring Dr. Susan E. Jones
Friday, October 15
Birmingham

To register or request a full program brochure, call 800-888-7454 or 205-726-2865,

or visit our Web page at http:;//cumberland.samford.edu

v' Use the judge’s credibility to enhance your own

v Choose your battles carefully and win them

v Costs & benefits of objecting, when & how to object
¥ Ask powerful cross-examination questions

that make experts squirm

v’ Consciously avoid common credibility-destroying pitfalls

ESSENTIAL

ADVOCACY SKILLS
featuring Stephen D. Easton
Friday, November 19
Birmingham

Cumberland School of Law Continuing Legal Education

Samford Undversity is an Equal Opportunity Institution and welcomes applications for employment and
sducational programs from all individuals regardless of race, color, sex, disability, age, or national or ethnie origin,
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Alabama Mediation
and Arbitration
Training

(Approved for CLE credit and
Alabama Center for Dispute
Resolution roster ragistration)

In-State {Additional courses
will be scheduled.)

Sept. 27:29, Bimingham, Mediation
Training, Resolution Rosources Corp,
(404) 215-8800. CL= 70 haurs. Currantly
being reviewad far CLE credit.

Detobor 7-9, Birmingham, Mediation
Procass & the Skills of Conflict
Hosolutian, Litigation Alternatives, Inc.
{Troy Smith), (B00) ADR-FIRM or {BEB)
ADRCLED, CLE 20 hours

October 14,15,18, Mobile, General
Mediation Training, ADRI, Inc. (Joo
Davenport) (770} 395-8992. CLE 20
hours.

Qctober 21-25, Mobile, Divorce
Madiation, Atlanta Divorce Mediators
[Hlizabath Manlay) 8O0} B62-1475. CLE
40 hours.

Octabar 27-29, Huntsville,
Madiation/Conllict Managemeant, Batter
Businnss Bureau {Anne Isbell) (256) H39-
2118, CLE 20 hours.

Note: To date, al coursas axcept
those noted have been approved
by the Canter, Peasa check the
Intarim Mediator Standards and
Registration Procadures to make
sure course hours listed will sat-
isfy the registraton raguire-
ments, For additonal out-af-state
training, Including coursas in
Atlanta, Georgia, call the
Alabama Center for Dispula
Resclution at (334} 269-0409,

T]m most difficult pre shlems require the

most innovalive responses. wion e dwim o i
louen, a s apgarceady weakes al she: ditberene, Misisipye Valey Tide cesproh. Wit iy knowdeddige

tewerve youe feoval pecds stasly. Seengls o ofler sualonad cesomves aged reserves immediately

l-.‘

Flesibility to change wih your e ivacbe Call os ks ': MH‘E‘HL‘"\E‘SH'PI VALLEY TTTLI
o a0t INSURANCE COMPANY

JHQOHA S| GEN, wivkw mvl coom

CLE Opportunities

The Alabama Mandatory CLE Commission continually evaluates and approves in-stato,
as well as nationwide, programs which are maintained in a computer database. All are
idantified by sponsor, lotation, date and specialty area. For a complete listing of current
CLE oppartunities or  calendar, contact the MCLE Commission office at (334) 263-1515,
extansion 117 or 158, or vou may viow a complata listing ol current programs at the
state bar's Wab site, www alabar org
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Substance Abuse Statewide Symposium for the Legal
Profession and Law Enforcement

n Octeber 1 and 2, the Alabama State Bar will join the Montgomery-based Council on

Substance Abuse-NCADD (COSA-NCADD) to presant the first annual Substance Abuse

Symposium for the Legal Profession and Law Enforcement. It will be held at the Grand
Hotel in Foint Clear, Jeanne Marie Leslie, program director of the Alabama Lawyer Assistance
Program, serves on the symposium advisory committea. The symposium will bring together
nationally known speakars to address important issues such as; Economic Effects of
Substance Abuse on Society, An Ovarview of Addiction, Intervention: The First Step,
Treatment: What Works, Resourcas for Assistance, Co-Dependency, Ethics; Addiction
and Legal Issues, and Draggar: Alcotest 1710MK 111,

Michael Moore, attorney ganeral of the State of Mississippi, has agreed to b the
dinner's keynote speaker, and guests may accompany conference participants for tha
dinner at & nominal additional cost.

Othar sponsors of the avent are: Alabama’s Administrativa Office of Courts,
Judicial College, District Attornays Asscciation, Defense Lawyers Association, Trial
Lawyers Association, Lawyers Association, Sheriffs’ Association, Association of
Chiefs of Palice, State Troopers’ Association, Peace Officars’ Association, Criminal
Defense Lawyers Association, Baverage Control Enforcement Division, Department of
Public Safety, and Bureau of Investigation,

Phone Alice Murphy, COSA-NCADD executive director, at (334) 262-4526 far more information. W

Helping Your Business Is Avis' Business

Here's a business proposition from Avis because you're a member ol
Alabama State Bar We'll give you very special discounts al participating
Avis locations, For example, you are eligible for 20% off our Avis
Associaton Select Daily rates and 5% off promotional rates,

And you can expect the most professional service in the industry.
Because Avis cars come with Avis people, and trying harder is what they
tlo best, 50 make it your business to take advantage of all the member
benefits that Avis lias waiting for you, Just show your Avis Member
Savings Card or Association Membership 1D card at time of rental. For
more information or reservations, call Avis at 1-800-698-5685. And bhe
sure o mention vour Avis Worldwide Discount (AWD) number; AS30100

Especially For Alabama State Bar Members
Save $15 Off A Weekly Rental!

Pesrvee an Avis Intermediate thmagh o Full Siee 4-Door car Then present this coupon at o particlpatiig Avla
Jowation i the LS aidl mcenae 815 ofl & weekly rental, Suljoct to comple Termm and Condition
Fior reseervacions, coll yvour traved consullant or Avis t 1800685085,

TERMS AND CONDITIONS

Conapiesty winlvd o are Tetwrpacdhater @Cironags € Whoromgh w Full Sk fourOoor (Group £ eas Dollas ofl appdies to e

oot ol the total reital with o minbmum of lve doys Lauipecein manisl i warrepdored al Him of ek, oo fer vl

Al mibvance resorvition I requibred. Miy ool be wsed [ conijuetion wil adry eihor i {rrnimetie o spe bl
ol Coupon valkd sl Avis conponmo and panbe Ilh“."lf Ihcarmaeer Jocations in ihe coatiguons Liniied Stabes. Ol may nod
B vinflibsbo durding holiday mid otbiss Wsckoun pesdodn. O iy ot Die avallsbhe o alf e ol e, Cans siljict
o avtlbifiee e, Jocal gosarmimad surcharges, and oghonal tems, such an LW, addibomal driver bee and ol s
whiet, afe et Renler masl meel Avis e, @iver i oredl edulroments Misdmiam age B 35, bt may vary By locatlon

Rl inusd Begglan by DRSH AR,

Rentil Suler Agent [nstructions. Al Clecheul: A V’s
v Jo AW pator ASSOL00. = 10 CIN, eidor MUOGKT20. *
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If you're not insured with the Attorneys’
Advantage Professional Liability Insurance Program...
you should object to your current insurer

on the following grounds:

1. You may be paying too much for your
liability coverage.

2. You may not have the broad coverage
you really need.

ttorneys’ Advantage Professional Don't delay! For more I

Liability Insurance offers broad
coverage...up o $10 milllon in limits
Program benefita inelude:

» First Dollar Defense

* Claims Expense in Addition to
Liability Limits

* Risk Management Program
* Full Prior Acts Coverage Available

Bost of all, it's underwritten by TIO Insuranco
Company, A.M. Best rated "A" (Exoellent), XI.

information, including B . o
n no-obligation AT Hou

quotation, oall today.
Plus you'll receive u
free copy of The
Gluarter Hour,

the newalottor for
Attorneys' Advantage
insureds that containg
useful, practical
information on ways
{0 manage risk in your practice,

Professional Liability Insurance, Ino,
300 Delawnre Avenue « PO, Box 2287
Wilmington, DE 18808

PLI' Professional Liability

Insurance, Inc.

1-800-441-9385

Fax: 1-800-716-3411
www.zutz-pli.com/lawyers html

Avarioge:

Professional Linbility Coverage
On Favorable Tarmas

IS INSURANCE,,

01987 Allornays’ Advantage [nsursnce Agancy, Ino,




ALABAMA STATE BAR

Volunteer Lawyers Program
Leadership Councils

he Volunteer Lawyers Program
T and the Commitlee on Access Lo

Legal Services of the Alabama
State Bar recently recognized and
hanked the VLP's Leadership Councils,
The councils are two groups of attorneys,
one in Birmingham and one in
Montgomery, who have assisted in the
forming of pro bono committees and vol-
unteers in the large firms in the state,

This year's council members include
Allison L, Alford; Julia A, Beasley;
Robert C. Black, Jr.; Mitchell H. Boles;
Carla R, Cole; Charles B. Haigler; James
D. Hamlett; D, Mitchell Henry: Shawn
Junkins; Hugh C. Nickson, 111; Karen
Sampson; Launice P Sills; C. Clay
Torbert, I Judy B. Yan Heesl; and
Patrick L. Sefton, all of Montgomery.

Birmingham council members are

Robert E. Battle; Donna K. Byrd; Scott
Clark; Paul J. DeMarco; Tammy L.
Dobbs; Helen K. Downs; Michael D.
Emert; James F. Hughey, 111; Jane G.
Hall; Ann W, Jones; Frances E. King;
Robert M. Lichenstein, Jr; Kimberly T.
Lisenby; Candis A. McGaowan; Alane A.
Phillips; Scott Salter; Stephen W, Shaw;
Victoria Franklin-Sisson; Lauren E,
Wagner; and Carrie P. Walthall. (]

LETTER 170 THE EDITOR
June 8, 1999

| racently raturned from o soven:month
tour of active milltary duty with a detach-
ment from my Alabama Army National
Guard unit. Five of those manths were
spent in Kuwait performing missions as
part of Operations Southern Watch and
Desert Fox. The detachment was activatad
vary quickly last fall, with @ minimum of
naotice and time to prepare.

| take this opportunity ta thank the mem-
bars and staffs of the Limestone County Bar
Association, the judges of Limestone County,
the Limestone County Courthouge personnel
and the Alabama Court of Criminal Appeals
and their staff for their cooperation and sup-
part during the hectic days leading up to the
deployment. | watched the activities of the
Alabama bench and bar closely during
Operations Desert Shield and Desert Storm
and was extremaly proud of them, | can now
grotefully, and with the certainty of experi-
gnee, report that the people who are our
profession are as ready and willing to do
whatever (5 required to support their reserve
compoenant membiers today as thay were
then. They help make it happan.

Thank you,

Sincerely,
Frank B, Angarola
Athens, Alabama

It is hereby ordered that Rule 7,
Alabama Rules of Disciplinary
Procedure, be, and it hereby is,
amended to add subsection (d),
which shall read as follows:

“(d) Terms of Membars of Local Grievance Committeas. Members appointed (o serve on a
Incal grievance committee shall be appointad for the following tarms: one-third of the
initial membars shall be appointed for one year; one-third of the initial members shall be
appointed for two years; and one-third of the initial members shall be appointed for
three years. Subsagquent appointmants shall b for terms of three (3) years. No membar
who has served three full threa-year terms shall be eligible for reappointment to the
committee within two (2} years after the and of that member's most recent term. Any
member appointad to serva on a local grievance committee, shall, before serving on the
committee, attend a training session conducted hy the Office of Gonaral Ceunsal of the
Alabama State Bar”

It is further ordered that the following comment be added to Rula 7: “Court Comment to
Amendmant Effective Saptembar 1, 1888 "

“The amendmant to Rule 7, effective September 1, 1999, added subsection (d), provid-
ing for tarms of members of local grievance committeas.”

It i furthar ordered that the following nota from the reporter of decisions to be added
to follow Rule 7.

“Note from the reporter of decisions: Tha order amending Rule 7, effective September
1, 18989, is published in that volume of Alabama Aeporter that contains Alabama cases
from So. 2d."

It is further ordered that this smendment and the adoption ef the commant ba affective
Septembar 1, 1984,

Hooper, C.J., and Maddox, Houston, Coak, See, Lypns, Brown, and Johnstane, JJ., concur.
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traveling?

Does your law firm need

quick cataloging and Bates
stamping of case
documents?

Do you need accurate,
reliable and quick
retrieval of your
documents?

Would you like to have access to
every document in your case
whether you are in the office, at home, or

Would you like to make sure you never lose or misplace

another document or file?

Would your time and that of your paralegal be better
spent on case work rather than filing and searching for

documents?

Il you answered “yes” to any of these
guestions, our document storage and
retrieval is for you, Century Document
Imaging has an impeccable reputation
For 26 years we have specialized in docu-
ment management. We are ast, accurate,
reliable and confidential, Our past has
been buill on these qualities, and our
future depends on them,

Century can scan all your case docu
ments and put them on a €D, enabling
you to retrieve them on your laptop com-
puter anywhere you go. Carry the entire
case documents, up to 15,000 pages on a
single €D, You never lose or misplace a
document or file because each one is
instantly rétrievable from the CD. You can

even have duplicate CD's made for others
worling on the case. When you have to
produce documents (o the “other side”,
you can give them a duplicate CD, without
privileged documents

No matter where you are located, you
may send your documents to Century for
imaging, or we can arrange for pickup, If
you prefer, we will even do the document
irlhlgillg on site withoult ever rl-.'nlnvin_q a
file from the premises,

Paper handling is a necessary part of
any business, especially the legal profes-
slon. Let us save you and your stafl time
and headaches. Legal matters should be
left to the experts; document handling
should be, tool Call Century.

CENTURY DOCUMENT IMAGING

Call today and ask for “Litigation Support.”

Atlanta, GA
404-262-2300

Birmingham, AL
2056-591-7755

Montgomery, AL
354-270-1755
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RBITRATION:

Post-Award Procedures

By William H. Hardie

Introduction

It 1s assumed Chat a valid written agreement to arbitrate
existed in a lransaction involving interstate commerce so thal
the Federal Arbitration Act (“FAA") applies. 1L is also necessari-
ly assumed that there has been a compleled arbitration award,
There are two arcumstances under which the parties Lo an
arbitration may wish to resort to the courts, First, a party
unsatisfied with the result may petition the courl Lo vacate the
award, and second, the successful party may petition the court
to enforce the award against a party who has refused to com-
ply with the award. In the latter case, the parly resisting com-
pliance may respond with a motion to vacate the award.

Enforcement of
an Arbitration Award

A. Jurisdiction
(1) Federal courts

Although Section 9 of the FAA appears to grant subject malter
jurisdiction to federal courts for arbitration cases, dicta in Moses
H, Cohen Memorial Hospital v. Mercury Construction Corp,, 460
LS. 1, 25 n,32 (1983), savs otherwise. Consequently, federal
courts have uniformly held that neither the FAA as a whole, nor
Section 9 by itself, confers subject matter jurisdiction on a federal
courl, See T™ Marketing, Inc. v, Art & Antiques Associates, LR,
803 F.Supp, 994, 997-998 (D.N.J, 1992) (listing cases). If other
hases for federal jurisdiction, such as federal guestion or diversity

Jurisdiction, exist, then Section 9 of the FAA authorizes an action
in federal court to confirm an arbitration award, The district in
which the award was made is the exclusive venue for such an
action, Bl Harbert Construction Co, v, Cortez Byrd Chips, Inc.,
1999 WL 1223719 (11th Cir. 1999),

(2) Alabama courts

For many years the Alabama Code has included a provision
barring enforcement of pre-dispute arbitration agreements:
“The following obligations cannot be specifically performed: . .
. (3) An agreement to submil a controversy to arbitration;.”
Section B-1-41, Ala, Code (Michie 1993), The FAA now pre-
empts this law for agreements involving interstale commerce.
See Allied-Bruce Terminix Cos. v, Dobson, 513 11.8, 265
(1995); Old Republic Insurance Co. v. Lanier, 644 So. 2d 1258,
1260 (Ala. 1994),

The FAA preemplion is not express, and the Supreme Court
of the United States has held that the FAA does not reflect a
congressional intent to occupy the entire field of arbitration.
Volt Information Sciences, Inc, v, Lelend Stanford, Jr. Unip.,
ARY 118, 468, AT7 (1989), Therefore, there is no federal policy
favoring arbitration under a certain sel of procedural rules. /d.
at 476. Consequently, if the agreement 1o arbitrate also incor-
porates a choice of law clause, the arbitration procedures of
the state selecled in that clause may apply even if the proce-
dures differ from the FAA, /d. at 479,

Alabama has nol developed rules for dealing with pre-dis-
pute agreements independent from the FAA, so Lhe Supreme
Court of Alabama has stated that it would foilow




9 11,8.C. Sections J and 4 in connection with the initialion of
arbilration based on a pre-dispute agreement. Allfed-Bruce
Terminix Cos, v, Dobson, 684 So, 2d 102, 106 {Ala. 1995), on
remand from 531 1.8, 265 (1995), The court has also relied on
the FAA for provisions authorizing an appeal from the denial
of a motion to compel arbitration, /. at 104 n. 1. The
Alabama court has further stated that when an arhitration
contract evidences a transaction involving Interstate com-
merce, “the policies and provisions of the FAA govern all ques-
tions of the validity, interpretation, construction, and enforce-
ability of the arbitration agreemenl,” Blount International,
Ltd. v. James River-Pennington, Inc., 618 So. 2d 1344, 1345
(Ala. 1993); Old Republic Insurance Co. v. Lanier, 644 So. 2d
1258, 1260 (Als. 1994),

Although the Alabama Code has prohibited enforcement of
pre-dispute agreements Lo arbitrate, such an agreement is
enforceable if it is made after the dispule arose. Therelore,
since 1852 the Alabama Code has included its own procedures
for enforcing arbitration awards, See Section 6-6-1 through
Section 6-6-16, Ala, Code (Michie 1993}, This leaves open the
question, discussed further in connection with the vacatur of
awards, of whether Alabama or FAA procedures apply to post-
award pelitions Lo confirm an award,

8. Authority

Section 9 of the FAA states that the award may be enlered by
the court "if the parties in their agreement have agreed that a
Judgment of the court shall be entered upon the award. . . " This
conditional statement has raised questions in lederal courts
whether a judgment based on an arbitration award can be
entered in the absence of a specific agreement for entry of such a

judgment by the parties, The issue has nol been conclusively
resolved, Most courts have held that an explicit agreement
between the parties providing for judicial confirmation of an
award is not an absolute prerequisite Lo Section 9 authorily to
enter judgment on the award, especially if the agreement states
that the award of the arbitrator shall be “final and binding." See
Booth v. Hume Publishing, Inc., 902 F2d 925, 930 (11th Cir.
1990); Teamsters-Employer Local No. 845 Pension Fund v. Acme
Sariffation Corp, 963 FSupp, 340, 346 (D.NJ 1997),

This queslion is instructive to persons drafling arhitralion
agdreements, The form recommended by the American Arbitration
Association uses “final and binding” language and contains an
explicit agreement between the parties for judicial confirmation.

The Alabama arbitration act states that an award made sub-
stantially in compliance with the act is "conclusive” between
the parties. Section 6-6-14. Moreover, the procedure for confir-
mation in circuil courl does nol contain conditional language
comparable to the FAA,

C. Timing

Section 9 of the FAA provides that an action to confirm an
arbitration award mus! be brought within one year of the
award, I7 1L is not commenced within one year, then the action
to confirm is time barred in federal courl,

The Alabama arbitration act does nol provide for a specific
period of limitations on commencing an aclion Lo confirm an
arhitration award.

Alabama’s six-vear limitalions period for contracts and spe-
cialties might be applicable. Section 6-2-34, Ala. Code (Michie
1993). One federal court, applying the Dhstrict of Columbia
Arbitration Act, utilized the District of Columbia’s general

as follows:

Rule 8. Professionalism

times each year
. “The sanctions for violating Bule 9 are contained in Rule 6.8."

Reparier that contans cases from So.2d."

It is ordered that the Alabama State Bar Mandatory
Continuing Legal Education Rules and Regulations be
amended to add Rule 9, “Professionalism,” which shall read

A, "Within walva |12) manths of being admitied 1o the Bar, or within twelva (12) months of being ticensed to practice law in Alabama,
whichever shall last occur, each lawyar shall complete a six-{B) hour course in professionalism

B "The Alabama State Bar shall provide the matenals and instruction far e course in professionalism, which shall be oftered at least four

C. "The charga made for the course shall not be more than the actual direct costs of conducting the course, including securing and reproduc-
ing printad materials, paying tha instruators, and paying for the meating room.

It is further ardered that the following note from the reporter of decisions be added to follow Rule 9:
“Notae from tha reporier of decisions: The order adopting Rula 9, effective Saptember 1, 1599, is published in that volume of the Alabama

[t1s further orderad that this adoption of Rule 9 be affactive Septembar 1, 1888,
Hooper, C.J., and Maddax, Houston, Cook, See. Lyons, Brown, and Johnslane, JJ., concur
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limitations period. I re Consolidated Rail Corp., 867 F.Supp.
25, 32 (D.D.C. 1994),

One reason Lo oblain judicial confirmation, even after a long
delay, would be to eliminate any question about the res judicata
effect of an unconfirmed award. See, e.q., Jacobson v, Fireman's
Fund Insurance Co,, 111 F3d 261, 266-268 (2d Cir, 1997);
Stulberg v, Intermedics Orthopedics, Inc., Y97 F.Supp, 1060,
1068 (N.D, 111, 1998); JSC Securities, Inc. v. Gebbia, 4 F.Supp. 2d
243, 250-251 (S.0.N.Y, 1998): Huntsville Golf Development, Inc.
v, Aetna Casualty & Surety Co., 632 So, 2d 459, 461 (Ala. 1994).

D, Procedure

(1) The FAA

The FAA contemplates that any “party to the arbitration may
apply to the court” for an order confirming the award. The court
must grant such an order unless the award is vacated, modified,
or corrected as prescribed in the FAA, 9 1.8.C. Seclion 9,

A parly initiates proceedings to confirm an award by filing
either a petition or motion to confirm the award, not by filing
a complaint, Booth v. Hume Publishing, inc., 902 F.2d 925,
632 (11th Cir. 1990), The document that commences such a
procedure should be called "petition for confirmation of arbi-
tration award” instead of a complaint. The petition must
include the application for the order confirming the award
together with the arbitration agreement, the appointment of
the arbitrator, the award itsell and any other papers connected
with the application to confirm. 9 U.S.C. Section 13.

Notice must be served on the adverse party. The "notice” to the
adverse party is simply a copy of the petition, not a summans,
There is no cempulsion on the adverse party to file an answer
unless he or she seeks Lo sel aside the award, 9 U.5.C. Section 9,

(2) Slate law

The statutory procedure for reviewing an arbitration award
appears in the Alabama arbitration act. If an action is already
pending, the successful party simply files the award and other
papers with the courl. If no action is pending the successful
party files the submission and award with the clerk of the cir-
cuit court of the county in which the award is made,
According to the statute such an award has the force and
effect of a judgment upon which execution may issue as in
other cases. Section 6-6-12, Ala. Code (Michie 1993).

For the successful party in an arbitvation, there are no par-
ticular pitfalls. As we shall see, iL is the unsuccessful party
who must move quickly to avoid the traps in both the FAA and
state law procedures,

Vacating an Arbitration Award
A, Jurisdiction

As with the enforcement of an arbitration award, the proce-
dures of the FAA are available in federal court only upon
establishment of independent federal jurisdiction. See Kasap
v. Folger Nolan Fleming & Douglas, Inc., 166 F.3d 1243, 1247
{D.C. Cir. 1999) {questioning whether federal courts have
jurisdiction even when the underlying dispule arose under
federal law), Moreover, as with the enforcement, the FAA does
not preempt state procedures,

Frequently, an arbitration agreement will contain language
that the arbitrator's award is "final," "binding,"” and "non-

appealable.” Such language does not, however, bar review and
vacalur for the grounds recognized under the Federal
Arbitration Act. See International Telepassport Corp, v. USFI,
Ine., 89 F3d 82, 86 (2d Cir. 1996); M&C Corp. v. Erwin Behr
GmbH & Co.87 F.3d 844, 847 (6th Cir. 1996); DDI Seamiess
Cylinder International, Inc. v. General Fire Extinguisher
Corp,, 14 F.3d 1163, 1166 (7th Cir. 1994); fran Aircraft
Industries v, Avco Corp., 980 F2d 141, 145 (2d Cir. 1992),

8. Procedure and timing

Under both the FAA and state law procedures, timing is all-
important for the unsuccessful party seeking to vacate an arbi-
tration award,

{1) Federal Arbitration Act

Under the FAA, notice of a molion Lo vacate, modify or cor-
recl an award in federal courl must be served on the adverse
parly within three months after the award is filed or delivered,
9 U.5.C, Section 12,

Because the successful party has one year, the unsuccessful
party may not simply refuse to comply with the award and awail
the successful party's action to confirm the award, Several
courts have squarely held that the unsuccessful party's failure
to move Lo vacate the award within the three-month time pre-
cludes him from later seeking that relief when a motion is
made to confirm the award within one year but after the expira-
tion of three months. See, e.g., Cullen v. Paine, Webber,
Jackson & Curtis, Inc., 863 F.2d 851, 853-854 (11th Cir, 1984),
cert, denied, 490 1.8, 1107 (1989); Florasynth, Inc. v. Pickholz,
750 F.2d 171, 175 (2d Cir. 1984).

(2) Alabama state court

In state court, the time within which to acl is even shorter.,
Notice of the appeal must be filed within ten days after receipl
of notice of the award.

The supreme courl has stated thal the only method for
apposing the award under the Alabama arbitration act is an
appeal within ten days after receipt of notice of the award, and
that appeal is to the “appropriate appellate court, and not the
trial court.” See Moss v. Upchurch, 278 Ala. 615, 620, 179 So.
2d 741, 746 (1965) (Lhe slatutory procedures are the exclusive
methods for review of an award). The cases, especially recent
cases, are not consislent, See Roscoe v. Jones, 571 So, 2d 1043
{Ala, 1990) {no one questioned timing of defendant’s motion
to vacate nor did the parties follow appellate procedure of
Section 6-6-15): Wright v. Land Developers Construction Co.,
554 So, 2d 1000 (Ala, 1989) (unsuccessful party did not file
notice of appeal in accordance with Section 6-6-15, and no
one objected); H.1. Fuller Construction Co. v. Industrial
Development Board, 590 So. 2d 218, 221 {Ala. 1991) (supreme
court remanded to comply with Section 6-6-15 and then
applied FAA grounds for vacation of award).

No decision of the Supreme Court of Alabama has held that
a litigant in the Alabama state courts can follow the FAA pro-
cedure or time limitation to vacate an arbitration award. In
H.L, Fuller Construction Co. v. Indusitrial Development Board,
590 So. 2d 218 (Ala. 1991), the unsuccessful party filed a
notice of appeal with the Supreme Court of Alabama which
remanded the case to the civeuit court for proceedings in
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accordance with Section 6-6-15, Id, at 220-221, The unsuc-
cessful party filed a motion to vacate which was denied and
the supreme court then accepted the appeal.

In Maxus, Inc. v, Sciacea, 598 So. 2d 1376, 1379 (Ala. 1992),
the parties apparently followed the FAA pracedures in the cir-
cuit court of Shelly County Lo review the award, but the im-
ing is not disclosed. The court stated:

The broad issue before this Court, as framed by Maxus,
concerns the standard of review and procedure a court
in Alabama is to utilize in its review of an arbitration
proceeding. In other words, once the parties have agreed
to arbitrate a particular matter and one party is dissalis-
fied with the resuits, will this Court apply Alabama law
or federal law Lo review the arbitration award?

It is only the law to be applied in reviewing the
arbitration award that is in dispute.

Maxus conlends that this transaction involved
interstale commerce and that the Federal
Arbitration Act, 9 U.5,C, Section 1 ¢f seq. (FAA),
applies. The Sciaccas argue that the FAA is not
applicable and that the arbitration award may be
reviewed only according to the Alabama
Arbitration Statute, Therefore, in order to deter-
mine the applicable law to be applied in reviewing
this arbitration award, we must determine
whether the FAA applies.

{Footnote omitled). The court then reviewed the
transaction and concluded that it did involve inter-
state commerce, so it held “that the FAA is applicable
here." Id. The opinion does not reflect any appreciation of the
distinction between the substantive duty to arbitrate imposed
by the FAA and the procedural forms to be followed in review-
ing the award, Instzad, the court's analysis is Delphic, at best:

Having held that the FAA is applicable to this case, we
point oul that its application is controlled by principles
of “substantive federal law.” Ex parte Costa & Head, al
1275. In cases governed by the FAA, the federal substan-
tive law of arbitration governs, despile contrary state law
or policy. Southland Corp. v. Keating, 465 1.5, 1, 104
S.CL 852, 79 L.EA.2d 1 (1984); ML, Fuller Construction
Co. v. Industrial Development Board of the Toun of
Vincent, 590 So. 2d 218 {Ala. 1991), Further, the provi-
stons of the FAA govern all questions of the validity,
interpretation, construction and enforceability of the
arbitration agreement. See Moses H, Cone Memorial
Hospital v. Mercury Construction Corp,, 460 U.S. 1, 103
8.0t 927, 74 L.Ed.2d 765 (1983); Willoughby Roofing &
Supply Co. v. Kgjima International, Inc., 598 F.Supp. 353
(N.D. Ala, 1984), affirmed, 776 F.2d 269 (11th Cir. 1985).

fd, at 1379, The court then referred solely 1o the grounds con-
tained in the FAA for vacaling an arbitration award. fd. at 1380. It
did not offer any insight on the correct procedural method for
ohtaining review. This may be read as an adoption of all FAA pro-
cedures for review of an arbitration award, but the differences in
timing and appellate jurisdiction are so significant, that one
could wish that the court had explained itsell with more clarity,

In Pruett v. Williams, 623 So, 2d 1115, 1116 (Ala, 1993), the
successful party filed a motion for summary judgment based

on the arbitrator's award within three days after the issuance
of the award. The unsuccessiul party filed a cross-motion
requesting the court Lo vacate the arbitration award and with-
in the ten day period alse filed an appeal of the arbitration
award to the Supreme Court of Alabama pursuant to

Section 6-6-15. The Maxus decision seems Lo have been for-
gotten, and no reference is made Lo the procedures outlined in
the FAA.

A number of cases outside Alabama have held that state lim-
itations can bar a motion to vacate even if it was timely under
the FAA.

In Ekstrom v, Value Health, Inc., 68 F.3d 1391, 1392 (D.C,
Cir, 1995), the courl found that Connecticut’s shorter limita-
tion on the Lime within which to file a petition to vacate was
controlling because the agreement specified
Connecticul law in a choice of law clause, The court
held that the longer FAA period of limitation did
not preempt the parties’ agreement that
Connecticut law would apply, Id, at 1395-1366,

In New England Utilities v. Hydro-Quebec, 10
F.5upp.2d 53, 60 (D, Mass, 1998), the court declined to
apply a shorler Massachusetts periad of limitation
because the contract invoked the law of Quebec with a
longer period of limitations in its arbilration law,
Nevertheless, the court acknowledged that the FAA did
nol preempt shorter state law periods of limilation.

Therefore, in the absence of independent federal
jurisdiction, the unsuccessiul party in Alabama
should file a notice of appeal in the circuil court
within ten days pursuant to Section 6-6-15,

Moreover, even if there is lederal jurisdiction, the action to
vacate should be filed in federal court within ten days if the arbi-
tration agreement invokes Alabama law in a choice of law clause,

The tension between the FAA and state law is far from
resolved, For example, in Mastrobuono v, Shearson Lefman
Hutton, Inc., 514 1.8, 52, 54-55 (19495), the Supreme Court of
the United States held that a contract subject to the FAA permit-
ted an arbitrator Lo award punitive damages despite New York
law that would prevent an arbitration award for punitive dam-
ades, This issue, however, is more substantive than procedural,

C.Grounds for vacating an arbitration award

Arbitrators are not required to make findings of fact or con-
clusions of law, nor are they required Lo disclose the facts or
reasons behind their awards. Bernhard! v. Polygraph Co. of
Arrrerica, 350 U8, 198, 204 n.4 (1956), Moreover, Lthe arbilra-
tor's award carries a presumplion of corvectness. Davis v,
Frudential Securities, 59 F.3d 1186, 1190 (11th Cir, 1995);
Brown v. Rauschner Pierce Refsnes, Inc,, 994 F.2d 775, 778
(11th Cir. 1993); Robbins v, Day, 954 F.2d 679, 682 (11th Cir,
19923, cerd. dended, 506 11,8, B70 (1992), Therefore, the unsuc-
cessful party faces a heavy burden in Lrying to overturn an
arbitrator's award,

Both the FAA and the Alabama arbitration act contain spe-
cific grounds for denying confirmation of an arbitration
award. All of the grounds contained in the Alshama arbitration
act, Section 6-6-14, are also contained in the FAA, 28 U.S.C.
Section 10, The FAA also includes additional grounds that do
not appear in the Alabama act,
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In addition, the courts seem to recognize extra-statutory
grounds for vacating arbitration awards. See Withko v. Swan,
346 118, 427, 436 (1953) (awards may be set aside for "mani-
fest disregard of the law”™); Cole v. Burns Intern. Sec. Services,
105 F.3d 1465, 1486 (D.C. Cir. 1999) {listing grounds for
vacating award), Moreover, the arbitration agreement can set
oul additional grounds on which a court may review the arbi-
trators’ award, LaPine Technology Corp, v. Kyocera Corp., 130
F.3d 884, BRY (9th Cir, 1997); Gateway Technologies, Inc, v,
MC! Teleconmmunications Corp., 84 F.3d 993, 996-97 (51h Cir.
1995); bt see Chicago Typographical Union v, Chicago Sun-
Times, Inc., 935 F.2d 1501, 1505 (7th Cir. 1991) (parlies can-
not contract for judicial review of an award). See generally S,
L. Hayford, “Law in Disarray: Judicial Standards for Vacatur of
Commercial Arbitration Awards,” 30 Ga. L. Rev. 731 (1996),

Consequently, the following statutory and judicially-fash-
ioned grounds for vacating arbitration awards appear Lo exist:

1. The arbitrator was guilty of fraud in making the award.
Seclion 6-6-14,

2. The arbitrator was guilty of partiality in
making the award, 9 U.5.C.
Section 10){2); Section 6-6-14,

3. The arbitrator was guilty of corruplion in
making the award. 9 U.5.C.
Section 104a)(2); Section 6-6-14,

4. The award was procured by corruption. 9
11.S.C. Section 10{a}{1}),

5. The award was procured by fraud. 9 U.S.C.
Section 10(a){1).

6. The award was procured by undue means. 9
(1.5.C. Section 10{a)(1).

7. The arbitrator was guilty of misconduct in
refusing Lo postpone the hearing upon suffi-
cienl cause shown. 9 1U.8.C. Section 10{a)(3).

8. The arbitrator was guilly of misconduct in refusing to hear
evidence pertinent and material Lo the controversy, 9
L1.S.C. Section 10(a)(3).

9. The arbitrator was guilly of misbehavior by which preju-
diced the rights of any party. 9 U.5.C. Section 10{a)(3).

10, The arbitrator exceeded his powers, 3 US.C,
Section 10{a){4).

. The arbitrator so imperfectly execuled his powers that a
mutual final and definite award was not made. 9 U.5.C,
Section 10(a)(4). £.g., Maxus, Ine. v. Sciacca, 598 50.2d
1476 (Ala. 1992),

12, The award violates fundamental public policy. See Brouwn

v, Rauscher Plerce Refsnes, Inc., 994 F.2d 775 (11th Cir,

1993); Hackett v, Milbank, Tweed Hadley & McCoy, 86

N.Y.2d 146, 630 N.Y.5.2d 274, 654 N.E.2d 95 (1995),

13. The arbitrator acted in manifest disregard of the law. O.R.
Securities, hic, v, Professional Planning Assocs., Inc., 857
F.2d 742, 747 (1 1th Civ, 148H),

14. The arbitrator's award was arbitvary and capricious,
Raitord v, Merrill Lynch, Pierce, Fenner & Smidth, 903 F.2d
1410, 1412 t11th Cir. 1990),

1

15. The arbitrator's award was completely irrational, See¢
LaPine Technology Corp. v. Kyocera Corp., 130 F.3d 884,
BB (4th Cir. 1997).

16. The arbitrator's award fails Lo draw its essence from the
parties’ underlying contract. See Jenkins v. Prudential-
Bache Securities, Inc., BAT F.2d 631, 634-635 (10th Cir.
1988).

The cases interpreting these grounds are lacl-specific, so the
precedent is nol always instructive, This leaves ample room
for a creative lawyer Lo fil Lhe facls into one of these grounds,

Arbitrator’s fraud

This ground is found in the Alabama arbitration act.
Section 6-6-14, In Pruett v. Williams, 623 So, 2d 1115, 1116
(Ala. 1993}, the court rejected the unsuccessiul party's claim
that the arbitrator had committed fraud in his award by mis-
representing his expertise in the area of construction law,
Otherwise, the Supreme Court of Alahama seems
not to have given significant analysis to this
ground. However, the Pruett case does give some
idea of what might be raised under this ground.
The phrase "fraud in making the award” suggests
that there must be some causal relationship
between the fraud and the award,

Yartiality in making the
award

This ground appears in both the federal and Alabama
statutory law, Unfortunately, neither act provides any
statutory guide to the meaning of the phrase “evident
partiality.” Instead, Justice Black's plurality opinion in
Commonwealth Coatings Corp, v. Continental Casualty Co,, 393
L1.S. 145, 149 (1968), is the beginning of the search for a defini-
tion. He suggested that “we should, if anything, be even more
scrupulous to saleguard the impartiality of arbitrators than
judges, since the former have completely free reign Lo decide the
law as well as the facts and are not subject to appellate review."
Thus, he concluded, arbitrators must avoid even the “appearance
of bias." fd, at 150, This was not a majority opinion, however,
and the coneurring opinions make il clear that "arbitrators are
nol automatically disqualified by a business relationship with the
parties before them if both parties are informed of the relation-
ship in advance, or if they are aware of the facts thal the rela-
tionship is trivial.” . {White, J., concurring).

Most courts are reluctant to impose Justice Black’s burden on
arbitrators, Typical is the statement of the Second Circuit in
Florasynth, Inc, v, Pickholz, 750 F24 171, 173-174 (2d Cir. 1984):
“The mere appearance of bias that might disqualify a judge will
nol disqualify an arbitrator.” See Morelite Construction Corp, v.
New York City District Council Carpenters Benefit Funds, 748
I2d 79, 84 (2d Cir, 1984) (Lthe (ather-son relationship between an
arhitrater and the president of an international union whose local
union was a party to the arbitration is “evident partiality™);
International Produce, Inc. 0. AIS Rosshavet, 638 I2d 548 (2d
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Cir.), cert, denied, 451 U.S. 1017 (1981) (the fact that an arbitra-
tor was also a witness in another arbitration involving the same
law firms representing the parties in the arbitration in question
was not “evident partiality"); Local 814, International
Brotherhood of Teamsters v, J&B Systems Installers & Moving,
Inc,, B78 F.2d 38, 41 (2d Cir, 1989) (standard requires more than
speculation that amounts Lo a claim that there is an appearance
of bias); Reeves Brothers, inc. v. Capital-Mercury Shirt Corp., 962
FSupp. 408, 414 (S.D.N.Y, 1997); Mantle v. Upper Deck Co,, 956
F.Supp. 719, 729 (N.D, Tex. 1997) (listing cases).

In Lifecare International, Inc. v. CD Medical, Inc,, 68 F.3d 429,
433 (11th Cir, 1985}, the claim of partiality was based on con-
Lacts between one of the arbitrators and an altorney who was
employed by the same law firm that represented the unsuccess-
ful party Lo the arbitration, Some of these contacts were dis-
closed prior to the arbitration and rejected by the American
Arbitration Associalion as grounds for disqualification but others
were disclosed after the award, The district court’s denial of the
defendants’ motion Lo vacate was affirmed by the Eleventh
Circuit, The appellate court characterized these arguments as
“remote, uncertain, and speculative partiality or & mere appear-
ance of hias or partiality as opposed Lo bias or partiality that is
direct, definite, and capable of demonstration.” /d. at 434,

I order to vacate on the ground of evident partiality in
such a non-disclosure case, the party challenging the arbitra-
tion award must establish that the undisclosed facts create a
“reasonable impression of partiality.” Middfesex Mutual
Insurance Co. v. Levine, 675 1.2d 1197, 1201 (11th Cir, 1982).

In Remmey v. PeineWebber, Inc., 32 F.3d 143, 148-149 (4th
Cir. 1994}, cert. denied, 130 L.Ed2d 786 (1995}, the court dis-
cussed the claim that the arbitrator's conduct toward the party
and the arbitrator's ex parte conduct with that party's counsel
exhibited bias evidencing partiality. The party alleging bias
must establish specific facts that create a reasonable impres-
sion of partiality. See Arizona Electric Power Cooperative, Inc.
. Berkeley, 59 F.3d 988, 993 (9th Cir, 1995).

Arbitrator’s corruption

The term “corruption” is not defined in either the stale or
federal acts, The dictionary defines corruption as “impairment
of integrity, virtue, or moral principle.” Webster'’s Ninth New
Collegtate Dictionary (1987). No cases have been found defin-
ing this term in the contexl of arbitration,

Award procured by corruption

This evidently refers Lo corruption by a parly, witness or
other person as well as the arbitralor. Certainly, it would
include bribery or other improper conduct intended to influ-
ence the arbitrator, but it also might include bribery of wit-
nesses or other parties.

Award procured by fraud

It seemns clear that in order o justify vacating an award
because of fraud, the parties seeking vacation must show that the

fraud was materially related to the arbitration. A.G. Edwards &
Sons, Inc. v, McCollough, 967 F.2d 1401, 1404 (9th Cir. 1992),
cert, denied, 506 U.S. 1060 {1993}, Moreover, the fraud must be
established by “clear and convincing evidence,”" /d.; Bonar v.
Dean Witter Reynolds, Inc., B35 F.2d 1378, 1383 (11th Cir, 1988),

Perjury has been asserted unsuccessfully as a ground of
fraud on which to base the vacation of an arbitration award,
See, e.g., Merrill Lynch, Pierce, Fenner & Smith, Inc. v.
Lambros, 1 F.Supp. 2d 1337, 1345 (M.D. Fla. 1998),

Perjury, that is false testimony during the course of a trial,
is not usually a fraud on the court such as to supporl an
action lo sel aside a judgment, See Hall v. Hall, 587 S0.2d
1198, 1200-1201 (Ala. 1991), quoting Travelers Indemnity Co.
. Gore, 761 F.2d 1549, 1552 (11th Cir. 1985), Therefore, mere
perjury, alone, is probably not a sufficient "fraud” on which to
base a motion to vacate an arbitration award, (n the other
hand, if the successful party encouraged false testimony, then
it might qualify. See Merrill Lynch, Pierce, Fenner & Smith,
Inc. v, Lambros, 1 F.Supp. 2d at 1345,

Award procured by undue means

Again, “undue means” is not defined in the FAA, In Merrill
Lynch, Pierce, Fenner & Smith, Inc. v. Lambros, 1 FSupp, 2d
1337, 1344 (M.D, Fla. 1998), the unsuccessful party included
such alleged conduct as conspiring lo secure the unavailability
of witnesses, supporting perjury, redacting documents by
falsely asserting privilege and procedural maneuvers designed
to inhibit the presentation of the adverse party's case as
“tndue means."”

In Hott 0. Mazzocco, 916 FSupp. 510, 517 (D, Md. 1996)
(applying Maryland's arbitration act), the court accepted “con-
templates some Lype of bad faith in the process” as the defini-
tion of “undue means.” It also concluded that the same was
true with respect Lo “misconduct” which must be “something
patently egredious,” such as an arbitrator sleeping during tes-
timony or having ex parle contacts. /d, In Dean Foods Co. .
United Steehvorkers of America, 911 FSupp. 1116, 1124-1125
(N.D. Ind. 1995) {labor arbitration), the court stated:

[Tihe plaintifi who alleges that an arbitration award was
procured through “undue means” must demonstrate
that the conduct was (1) not discoverable by due dili-
gence before or during the arbitration hearing; (2) mate-
rially related to an issue in the arbiltration; and (3) estab-
lished by clear and convineing evidence.

Further, the court explained that the term “undue means”
connotes some type of “had faith” in the procurement of the
award, fd. The court rejected the suggestion that the term
“undue means” should be interpreted to apply to the submis-
sion of evidence that is merely legally objectionable. /.

Refusing to postpone the hearing
Under the FAA, a court may vacate an award where the arbi-
trators were guilty of “misconduct” in refusing to postpone
the hearing, upon sulficient cause shown, This reference to
postponement of the hearing is one of the most specific of the

The Alabarma Lawyer SEPTEMBER 1000 r 340




grounds stated in the FAA. Therefore, in any case where an
arbitrator has refused to postpone a hearing, there is potential
for an application to vacate the award, However, the statutory
provision requires interpretation of the term “misconduct”
and evaluation of the “sufficient cause shown.”

In Grahams Service, Inc, v. Teamsters Local 975, 700 F.2d
420, 422-423 (8th Cir, 1982), the court concluded that such a
refusal would have to affect the rights of a party lo the extent
of depriving it of a fair hearing before it would apply this
ground, It refused to vacate the award on this ground because
it concluded that the arbitrator's refusal lo postpone the hear-
ing did not deprive the party of a fair hearing.

In Scott v, Prudential Securities, Inc., 141 F.3d 1007, 1016
(11th Cir, 1998), the court discusses some of the cases refus-
ing to apply this ground to vacate an arbitrator's award. The
court expressly rejected the demands of ongoing litigation in
another courl as a valid excuse for delaying the hearing. Id. at
1016-1017, In Marshall & Ca. v, Duke, 941 F.Supp. 1207,
1211-1212 (N.D, Ga. 1995), af"d, 114 F.3d 188 (11th Cir.
1997), cert. dented, 140 1, Ed2d 108 (1998}, the court refused
Lo vacate an award based on the refusal to postpone where
there had been numerous adjournments and the unsuccessful
party repeatedly failed to meet obligations with respect to ear-
lier hearings.

The decision in Tempo Shain Corp. v. Bertek, Inc., 120 F3d
16 (2d Cir. 1997), is unique in that the court of appeals
reversed the trial court and vacated the arbitrators’ award on
the sole ground that the arbitrators had refused to postpone
the hearing in order to hear testimony from the former presi-
dent of the unsuccessful party. The court stated that the
applicable standard was whether the action of the arbitrators
was “fundamentally unfair.” /d. at 20,

Refusing to hear pertinent
evidence

The courts do not seem to attribute any particular signifi-
cance to the use of the term “pertinent” compared to, say,
“relevant” or “malerial.” In fact, “pertinent” seems to combine
the concepts of relevance and materiality. See Black’s Law
Dictionary (Gth Ed, 1990), It is also interesting that the FAA
considers it a ground for vacatur to refuse to hear relevant
evidence, bul nol a ground to admit irrelevant evidence,
Evidently, this reflects a desire on the part of Congress that
parties to arbitration should be given a full and fair opportuni-
ty Lo present all of their evidence,

In Seatt v, Prudential Securities, Inc., 141 F3d 1007, 1017
(11th Cir. 1998, the courl concluded that the arbitrators had
not committed misconduct by refusing to allow one of the
parties Lo participate in the arbitration by telephone because
the evidence tendered was irrelevant, On the other hand, in
Gulf Coast Industrial Workers Union v. Exxon Company, USA,
70 F.3d 847, 850 (5th Cir. 1995), the appellate courl upheld
the district court’s decision Lo vacale the award, The arbitrator
rtot only had refused to consider evidence of a positive drug
test hut he also prevented the employer from presenting addi-
tional evidence. Then the arbitrator used the lack of evidence
as a predicate for ignoring the test results. The court observed

that such misconduct “falls squarely” within the meaning of

misconduct and refusing to hear evidence. In Robbins v. Day,
954 F2d 679, 685 (11th Cir. 1992), cert, denied, 506 1.8, 870
(1992), the courl stated:

A federal court may vacale an arbitrator’s award under
U.S.C, Section 10¢a)(3) only if the arbilralor’s refusal to
hear pertinent and material evidence prejudices Lhe
right of the parties and denies them a fair hearing.
Further, an arbitration award must not be set aside for
the arbitrator's refusal to hear evidence that is cumula-
tive of irrelevant.

The court affirmed the district court’s confirmation of the
award where the unsuccessiul party's representation to the
arbitrator and opposition to postponement created the cir-
cumstances under which the arbitrator was unable to hear the
evidence,

In Schmidt v. Finberg, 942 F.2d 1571, 1575 (11th Cir. 1991},
the court considered both a refusal to postpone and a refusal
to hear evidence claim and rejected them, in part, on the
ground that the unsuceessiul parties seeking vacation of the
award had made no offer of the lestimony that the wilness
would have given if the hearing had been continued.

In Pompano-Windy City Partners, Lid, v. Bear Steamns &
Ca., 794 F.Supp. 1265, 1277-1278 (S.D.N.Y. 1992}, the court
concluded that even if the arbitrators had improperly excluded
one witness's lestimony, it was clear (rom the “wealth of evi-
dence in the record" that the exclusion did not constitute a
denial of “a fundamentally fair hearing” sufficient to justify
vacatur of the award,

In Prudential Securities, Inc. v. Dalton, 929 I'Supp. 1411,
1415-1416 (N.D, Okla. 1996), the court defined a "fundamen-
tally fair hearing™:

A fundamentally fair hearing requires the procedural
steps of notice, an opportunity to be heard, the opportu-
nity to present evidence which is relevant and material,
and arbitrators who are not infecled with bias,

In Conlux USA Corp. v. Dixie-Narco, Inc., 929 F.Supp. 269,
274-275 (N.D. Ohio 1996), the unsuccessful party claimed that
it had been denied a fundamentally fair hearing heciuse the
arbitrator refused to hear evidence after the award in response
to the basis of the arbitrator's award, The court observed that
the arbitrator had heard all the evidence proffered before mak-
ing his ruling. The arbitralor was not required to hear newly
discovered evidence, and such evidence could not be made the
basis for vacaling an arbitration award, Otherwise, “arbitration
awards could never be final." fd,

Misbehavior that prejudices the
rights of any party

This category 18 ohviously a catch-all for wrongful arbitrator
conduct thal causes prejudice to one of the parties. It has been
the basis for vacating an arbitration award where the arbitra-
tors received ex parte information Lo the prejudice of one of
the parties. See Teamsters Local 312 v. Matlack, Inc., 118 F.3d
985, 995 (3d Cir. 1997); Mutual Fire, Murine & fnland Ins. Co.
v. Norad Reinsurance Co., 868 F.2d 52, 55-56 (3d Cir. 1989).
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In Liebman v. Aiphagraphics Franchising, Inc., 958 F.2d
377 (9th Cir. 1992) {unpublished) the unsuccessful party to
arbitration complained that the arbitrators' rulings with
regard to the use of counsel constituted misbehavior, but the
court responded: “Arbitrator decisions which are fair and
rational do nol constitute misconduct,” Inasmuch as the
restrictions were imposed equally on each side, the court con-
cluded that there was no misbehavior. In Schmidt v. Finberg,
942 F.2d 1571, 1575 (11th Cir, 1991) the court concluded that
the arbitrators’ refusal to postpone the hearing to allow testi-
mony by ene of the parties nat anly was nol misconduct with-
in the meaning of the provision expressly related to postpone-
ment, but was also not misbehavior by which the rights of the
party had been prejudiced. In Trade & Transport, Inc. v.
Natural Petroleum Charterers, Inc,, 931 F.2d 191, 196 (2d Cir.
1991), the court rejected the unsuccessful party's contention
that an arbitrator’s refusal to resign in the face of another
arbitrator's death was misbehavior.

In Forsythe International, S.A. v. Gibbs Oil Company, 915
F2d 1017 (5th Cir, 1990), the courl reversed a district court’s
vacatur on the ground, among others, that the arbitrator's
refusal to take action in response to the successful party's mis-
representation constituted misbehavior, The three-member
panel consisted of a representative from each of the two sides
and a neutral chosen by the two representatives, Specifically,
the unsuccessful party complained about discovery abuse by
the successful party. The appellate court applied de nove
review and found no basis for attacking the propriety of the
panel’s award,

In Green v. Ameritech Corp., 12 F.Supp.2d 662 (E.D, Mich.
1998), the court rejected the unsuccessful party’s elaim that
the arbitrator's delay in rendering his deciston was mishehay-
ior prejudicial to the party. The award, which was due within
21 days of the filing of post-arbitration briefs, was not issued
until one year after the deadline.

In Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Lambraos, 1
F.Supp, 2d 1337, 1343 (M.D. Fla. 1998), the court found no
prejudice in the alleged misbehavior of the arbitrator in strik-
ing comments from the record and failing to obtain copies of
the exhibits, In Arbitration Between Trans Chemical Ltd. and
China National Machinery Import and Export Corp., 978
FSupp. 266, 306 (S.D, Tex. 1997), the court rejected the con-
tention that an “irrational scheduling order” constituted mis-
behavior. In Mantle v. Upper Deck Co., 956 F.Supp. 719, 730-
731 (N.D, Tex, 1997), the court failed to find “misbehavior” in
the arbitrator’s refusal to return exhibits produced during the
hearings and the arbitrator's review of documents without giv-
ing an opportunity to the other party to review the documents.

Inadequate notice of a hearing, alone, is not a ground to set
aside an award, bul failure to give nolice can be raised as mis-
conduct or misbehavior if it rises to that level, See Gingiss
Intermational, Inc. v. Bormet, 58 ¥.3d 328, 332 (Tth Cir. 1995).
Other cases have stated that lack of notice is a ground for
vacatur if it prevenls a party from presenting evidence. See
Teamsters Local 312 v. Matlack, Inc., 118 123d 985, 995 (3d
Cir. 1997); Robbins v, Day, 954 F.2d 679, 685 (11th Cir. 1992),
cert. denied, 506 1.5, 870 (1992),

These cases confirm that “misbehavior” is an attractive cate-
gory to challenge any questionable conduct by an arbitrator,

but the cases also confirm that such a challenge is seldom
successful,

Arbitrator exceeded his powers

This is one of the express statutory grounds under the FAA,
In resolving questions concerning the authority of an arbitra-
tor, courls construe the agreement and resolve all doubts in
favor of the arbitrators who have a great deal of flexibility in
fashioning remedies. Thus, there is a heavy burden on those
who claim that the arbitrators have exceeded their authority,
See H. L. Fuller Construction Co, v, Industrial Development
Board, 590 So, 2d 218, 223 (Ala. 1991).

In the Fuller Construction case the unsuccessful party con-
tended that the arbitrators had exceeded their powers because
they had ruled inconsistently in favor of the petitioner on its
claims and the third party defendant on its defenses. The
Supreme Court of Alabama concluded that it could not say
that the arbitrators had exceeded their powers, but the court
declined to analyze the issues in the arbitration sufficiently to
disclose the basis for its conclusion, It simply observed that
under the rules of the American Arbitration Association the
arbitrator was empowered to grant any remedy or relief that is
“just, equitable, and within the terms of the agreement of the
parties.” fd. at 223, Similarly, in Maxus, Inc. v. Sciacca, 598
S0. 2d 1376, 1381 (Ala. 1992), the unsuccessful party argued
that the arbitrator had exceeded his authority by failing to
award interest. The agreement out of which the arbitration
arose expressly provided that interest should acerue on the
2scrow payments in contention, Therefore, the court conelud-
ed, the arbitrator had exceeded his authority under the agree-
ment. /d.

In Huntsville Golf Development, Inc. v, Brindley
Canstruction Co., 84T F.Supp. 1551, 1556 (N.D, Ala, 1992), the
court explained that in determining whether the arbitrators
have exceeded their authority under the arbitration contract,
the court must give deference to the award when it is
reviewed under the FAA, The courl explained; “This court is
not free to vacate an award based solely on an alleged error in
contract interpretation.” /d. Instead, the court further
explained: “Where a rational ground for the arbitrators’ deci-
sion can be inferred from the facts of the case, the award
should be confirmed.” /d. Moreover, an ambiguity in an arbi-
trator’s decision accompanying an award which permits the
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inference that the arbitrator may have exceeded his authority
is not a reason for refusing to enforce the award if 4 contrary
inference could also be drawn, Edelman v, Western Airlines,
Inc., BY2 F.2d 839, 849 (9th Cir, 1989),

In Kahn v, Smith Barney Shearson Inc., 115 F.3d 930, 933
{11th Cir, 1997}, the court held that the arhitrators hadl
exceeded their powers in ruling on the defendant's statute of
limitations defenses since another court had ruled that the
parlies had chosen to have Lthe limitations determination
made by the court and not the arbitrators.

In Green v, Ameritech Corp., 12 F.Supp.2d 662 (I5.D. Mich,
1998), the district court vacated an arbitrator’s award and
remanded Lo a new arbitrator because the original arbitrator
had not adhered to the arbitration agreement and failed Lo
explain his decision as required under the agreement.

Failure to issue a mutual, final
and definite award

In his law review article, Professor Hayford suggests that
the term “mutual” simply means that the members of a multi-
arhitrator panel, or al least a majority of the panel, must agree
Lo the arbitral result, 5.L. Havford, Law In Disarray: Judicial
Standards for Vecatur of Commercial Arbitration Awards, 30
Ga. L. Rew. 731, 751 (1996). Otherwise, the terms “final” and
“definite” seem sell-evident.

In Maxus, Inc. v. Sciacea, 598 So, 2d 1376, 1381 (Ala, 1992),
the court concluded thal the award was indefinite, uncertain
and imperfect because it did nol finally dispose of all issues,
and the circuit court should have set aside the award.
Similarly, in Wright ». Land Developers Construction Co., 554
So, 2d 1000, 1002 (Ala. 1989}, the court observed that the
award must be a final determination of the matters submitted
or “there is no award,” In thal case the arbitrators had issued
an award clearly labeled as an interim award, so it was not
improper for the arhitrators to issue a second, final award.

Award violates fundamental
public policy

This ground of vacatur is a creation of the courts. It is
somewhal lame in view of the fact that the FAA preempts
Alabama’s strongly expressed public policy againsl pre-dispute
arbitration agreements, Nevertheless, it seems Lo be a well-
recognized ground lor vacatur, For example, there is a strong
public policy in Alabama against agreements that restrict the
ability of a professional, such as a lawyer, Lo practice his pro-
cession, and an agreement thal restricts a lawyer's ability to
practice upon withdrawal from a firm is void as against public
policy. See Pierce v, Hand, Arendall, Bedsole, Greaves &
Johnston, 678 So. 2d 765, T67-768 (Ala, 1996), Consequently,
it would not make sense if an arbitrator could enforce an
agreement that a courl could not, The application of that pub-
lic policy issue was the subjecl maller in two cases in which
arbitrators’ awards were challenged. See Weiss v, Carpenter
Hennett & Morrissey, 143 N, 420, 672 A2d 1132 (1996);
ttackett v. Mithank, Tweed, Hadley & McCloy, 86 N.Y. 2d 146,
6564 N.E, 2d 95, 630 N.Y.S. 2d 274 (1995).
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The United States Court of Appeals for the Eleventh Circuit
recognized the existence of a public policy ground for vacalur,
but refused to apply it in Brown v. Rauscher Pierce Refsnes,
Inc., 994 F2d 775, 782 (11th Cir, 1993). According to the
courl, such a public policy must be well-defined and dominant
and ascertainable by reference to the laws and legal prece-
dence and not from general considerations of supposed public
interest, The law defining statutory damages is not such a
public policy that the arbitrator's failure to follow il would
render an arbitration award subject to vacatur, /d.

It has been held that although the court must determine
whether the arbitration award violales public policy, the court
muslt rely upon the arbitrator's facts, See Denver & Rio
Grande Western B, Co, v. Union Pacific K. Cao., B8 F.5upp.
1244 ([}, Kan, 1994), affd, 119 F.3d 847 (10th Cir, 1997),

Arbitrator acted in manifest
disregard of law

This ground is also a judicially-created basis for vacating an
aware, [1s origin is in dictum from the opinion in Witke v,
Swar, 346 1.5, 427, 436 (18953), The Supreme Courl has not
further elaborated on the meaning and significance of this
statement, but it has been developed in the federal circuit
courts of appeals,

A party seeking to vacate an arbitration award on the
ground of manifest disregard of the law mayv not proceed by
merely objecting to the results of the arbitration, O.K.
Securities, Ine. v. Professional Planming Associates, BR7 F.2d
742, 747 (11th Cir. 1988),

When a claim arises under specifie laws, Lhe arbitrators are
bound to follow those laws in the absence of a valid and legal
agreement nol to do so, bul that does nol mean that arbitri-
tors can be reversed for errors or misinterpretations of the law.
An award can be vacated where il was made in “manifest disre-
dgard” of the law. See Montes v. Shearson Lehrnan Brothers,
fnc., 128 F3d 1456, 1460-1461 (11th Cir. 1997) (listing cases).
In the Monfes case, the 11th Civcuil reversed the district
court’s confirmation of an award because counsel for the suc-
cessful party repeatedly argued that the arbitrator was not
compelled to follow the law but could do what is “right and fair
and proper.” fd, at 1459, This invitation to disregard the law
coupled with the complete lack of support in the evidence for
the arbitrator's ruling led the circuit court to find that the
arbitrators had engaged in manifest disregard of the law.

In Halligan v. Piper Jaffray, Inc., 148 F.3d 197, 202 (2d Cir,
1998), cert. denied, 119 8.CL 1286 (1999}, the court observed
that to modify or vacate an award for manifest disregard of the
law, a court must find that

(1) the arbitrators knew of a governing legal principle yel
refused to apply it or ignored it allogether and that

{2) the law ignored by the arbitrators was well-defined,
explicil and clearly applicable to the case, See Diltussa o,
Dean Witter Reynolds Inc, 121 F3d 818, 821 (2d,
Cir 1997). In Halligan v, Piper Jaffray, e, supra, 149
F.3d at 204, the court relied on the fact that the arbitra-
tors had not explained their award although, as the court
conceded, the arbitrators had no obligation Lo do so,




Award was arbitrary and
capriclous

The Eleventh Circuit has established in a series of recent
apinions that it will vacate a commercial arbitration award if
the award is deemed Lo be “arbitrary and capricious,” This
non-statutory ground was first recognized in Raiford v. Merrill
Lynch, Pierce, Fermer & Smith, 903 F.2d 1410 (11th Cir,
1990, but the clearest articulation of that ground is found in
Ainsworth v, Skurnick, 960 F.2d 939, 941 (11th Cir. 1992),
cert, denied, 507 U.S. 915 (1993): “An award is arbitrary and
capricious only if ‘a ground for the arbitrator's decision cannol
be inferred from the facts of the case.”™ In Ainsworth, the arbi-
tration panel, in the face of an explicit instruction from a fed-
eral district court that an award of damages to the claimant
was required under controlling state law, nevertheless, failed
to award damages, based on its conclusion that the claimant
had suffered no harm. The courl reasoned that it was not a
question of deciding the law and getling it wrong; it was a
denial of relief with no factual or legal basis.

In Lifecare International, Inc. v. CD Medical, Inc., 68 F.3d
429, 435 (11th Cir, 1995}, the court stated thal an arbitration
award will be vacated on an arbitrary and capricious ground
“only if there is no ground whatscever for the Panel's deci-
sion.” See Brown v. Rauscher Prerce Refsnes, Inc., 994 F.2d
775, 781 (11th Cir, 1994); Robbins v. Day, 954 F2d 6749, 683
{11th Cir. 1992), cert. denied, 506 U.S. 870 (1892),

Award was completely irrational

The “completely irrational” ground for vacatur of an award
was first mentioned in a commercial arbitration case by the
Third Circuil in Swift Industries p. Botany Industries, 466
F.2d 1125, 1129 (3d Cir. 1972). In LaPine Technology Corp. v.
Kyocera Corp., 130 F.3d 884, 888 (9th Cir. 1997), the courl
stated:

1t is beyond peradventure that in the absence of any con-
tractual terms regarding judicial review, a federal court
may vacate or modify an arbitration award only if that
award is “completely irrational,” exhibits a "manifest dis-
regard of law,” or otherwise falls within one of the
grounds set forth in 9 1.5.C, Sections 10 or 11,

See Mutual Fire Marine & Inland Insurance Co, v. Norad
Reinsurance Co., 868 F.2d 52, 56 (3d Cir. 1989) {an award will
not be subject to judicial revision unless it is “completely irra-
tional”).

The Eleventh Circuit does not appear to have adopted the
“completely irrational” standard, but il seems functionally
eguivalent to the "arbitrary and capricious” standard,

Award fails to draw its essence
from underlying contract

The “essence ol the agreement” test originated in labor arbi-
tration cases, United Paper Workers Indernational Union v.
Misco, Inc., 484 11,5, 29, 36 (1987); United Steelworkers v.
Enterprise Wheet & Car Corp., 363 U5, 593 (1960). The Tenth
Circuit adopted the “essence of the agreement” standard

despite its precedence exclusively in the collective bargaining
context. See Jenkins v, Prudenticd-Bache Securities, Inc., 847
F.2d 631, 634-635 (10th Cir. 1988); Seymour v. Blue Cross-
Blue Shield, 988 F.2d 1020, 1022 (10th Cir. 1993),

The Eleventh Circuil does not appear to have adopled this
ground for vacating an arbitration award.

Contractual standards of review

In LaPine Technology Corp. v. Kyocera Corp., 130 F.3d 884
{9th Cir. 1997), the arbitration agreement obligated the arbi-
trators to issue a written award thal stated the bases of the
award and included detailed findings of fact and conclusions of
law, The agreement further authorized a federal district court
to vacate, modify or correct the award where the arbitrator's
findings of fact were nol supported by substantial evidence or
the arbitrators’ conclusions of law were erroneous. The Ninth
Cireuil held Lhat it was appropriate for the reviewing court to
apply this contractual standard of review, rather than any judi-
cial or statutory standards, in evaluating an arbitralion award,
if the parties so agreed, This opinion has been controversial,
See ALK Lowenfeld, Can Arvbitration Co-exist with Judicial
Review?: A Critique of Lapine v. Kyocera, ADR Currents )
{September 1998),

Standards of appellate review

The grounds discussed above are the grounds that a federal
district court, or in Alabama a circuil courl, are Lo apply in
reviewing the propriety of an arbitration award,

The Supreme Courl of the United States has clarified the
standard that an appellate court must apply in reviewing the
district court’s decision,

In reliance on the Supreme Court's decision in First
Options of Chicago, Inc. v. Kaplan, 514 .S, %38, 947-948
(1995), the Eleventh Circuit adopted a standard by which it
would review a district court’s factual findings in an arbilra-
tHon case for "clear error” and examine its legal conclusions de
nowo. Lifecare International, Inc. v. CD Medical, inc., 68 F.3d
429, 433 (11th Cir, 1995); Davis v. Prudential Securities, Inc,,
59 F.3d 1186, 1188 (11th Cir. 1995},

The Supreme Court of Alabama has left some myslery as to
how it should review a decision to confirm an arbitralion
award. In Maxus, Inc. v, Sciacca, 598 So, 2d 1376, 1379 (Ala.
1992), the court implied that the FAA procedures should be
followed. On the other hand, in the later decision in Prueti v,
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Williarms, 623 So, 2d 1115, 1116 {Ala, 1993), the Supreme
Court of Alabama purported to be following the procedures of
Section 6-6-15. That section provides thatl the notice of appeal
together with the award and the arbitration file must be deliv-
ered within Len days Lo the court te which the award was orig-
inally returnable, The elerk must enter Lhe award as the judg-
ment of the courl. Thereafter, unless within ten days the court
sets aside the award for one of the causes specified in

Section 6-6-14, the judgment shall become final and an appeal
shall lie as in other cases.

If the civcuit court sets the award aside, then that decision
is also appealable.

It is not clear from the Alabama arbitration act whal sorl of
procedures are contemplated, In Commercial Union
Insurance Co. v. Ryals, 355 So. 2d 684 (Ala, 1978), the trial
court heard evidence and issued a judgment confirming the
award which became the subject of the appeal to the Supreme
Court of Alabama.

The Supreme Courl of Alabama has nol been clear aboul
what deference, il any, it will give to the circuil court’s review
of the award, In Maxus, nc. v, Sciacca, 598 So, 2d 1376, 1379
(Ala, 1992), the court discussed the “standard of review and
procedure a court in Alabama 1s to utilize in its review ol arbi-
tration proceeding.” 11 did not, however, discuss the relalive
role of the circuil court and the supreme court. The supreme
court does, however, appear to have reviewed the arbilralion
award de novo without giving any particular deference Lo the
decision of the cireuit court. This wauld be consistent with
the First Options decision of the Supreme Courl of the United
Stales.

In the later case of Pruett v. Williams, 623 So. 2d 1115,
1116 (Ala. 1993), the courl affirmed the cireuil courl judg-
ment without discussing its standard of review,

Remedy on Remand

The districl courl may make an order modifying or correct-
ing Lhe award where there was any evidence of miscalculation,
where the arbitrators issued an award upon a matter not sub-
mitted to them, or where the award is imperfect in matter of
form not affecting the merits, 9 U.5.C, Section 11.

The FAA does not prescribe whal action is to be taken if the
award is vacated, 1t does say that where an award 15 vacated,
and the time within which the agreement required the award
to be made has not expired, then the court may direct a
rehiearing by the arbitrators, 9 1.5.C, Section 10{a){5). This
doesn’t explain what remedy exists if the arbitrators' award is
vacated and the time has expired. In Green v. Ameritech Corp.,
12 F.Supp.2d 662 (E.D, Mich, 1998), the time for issuing the
award had expired Jong before the award was issued; indeed,
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that delay was one of the grounds for the petition to vacale,
The district courl vacated an arbitrator’s award and remanded
to a new arbitrator. The courl observed thal remand to the
original arbitrator is available when an arbitration award is
“ambiguous.” Nevertheless, the FAA does not compel a rehear-
ing or remand to a new panel,

In Forsythe Infernational, S.A. v. Gibbs Oil Company, 915
F2d 1017, 1019-1020 (5th Cir. 1990), the district courl vacat-
ed the arbitrators' award and remanded the matter to a differ-
ent arbitration panel for further arbitration. The court con-
cluded that if the district court had remanded Lhe matter to
the same arbitration panel for clarification of its award, it
would not be appealable, /d, at 1020 n. 1. By remanding the
case to a different arbitration panel, however, the award
became appealable. /. at 1020, The appellate court concluded
that civcumstances did nol warranl vacatur, so it reversed the
district court and did not review Lhe queslion whether the
remand should be to the same or a different panel.

In Montes v. Shearson Lehman Brothers, Ine., 128 F.3d
1456, 1464 (11th Cir, 1997), the appeliate court reversed the
district courl’s confirmation of the arbitration award and
remanded the case to the district courl with instructions to
refer the matler Lo a new arbitration panel, bul the court did
not discuss whether remand to the same arbitration pane! was
an acceplable allernalive.

In Teamsters-Employer Local No. 945 Pension Fund v,
Aeme Sanitation Corp., 963 F.Supp. 340, 353 (D.N.J, 1947},
the arbitrator based his award on evidence presented al a
hearing which the unsuccessful party did not attend as the
result of an “inadvertent misunderstanding." The district
court decided to vacate the award (which amounted to a
default judgment) and remanded the case to the original arbi-
tralor to reopen the arbitration proceedings Lo allow Lhe
unsuccessful party the opportunity to present ils defenses,

Conclusion

Although it is frequently repeated that an arbitrator's award is
final, the cases discussed above show that there are many
grounds for veview, Indeed, these cases sugigest that if a court
can be convinced that an award is a substantial injustice Lo the
unsuccessiul party, then the court can find a valid ground for
vacatur, m
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Helping Clients with Tax Debts

By Marion E. Wynne

he American peo-
ple are currently
burdened by

some of the high-
est taxes in history.
The median two-income
family now pays $22,521 in fed-
eral, state and local taxes. This is 38.2
percent of ils income. By 1999, taxes will
conslitule 20.3 percent of Gross
Domestic Product (GDP). This is the
highest tax level on the American peaple
since 1945, the end of World War 11!

In 1948, the average family of four
paid approximately 3 percent of its
income to federal taxes, By 1995, this
payment had grown to 24.5 percent of
the family's income. The average family
of four in 1995 paid about 40 percent of
its income for federal, state and local

taxes, Before 1913, there was a constitu-

tional restriction prohihiting an income
tax, The United States Constlitution
required any direcl tax Lo be appor-
tioned among Lhe states according Lo
population. [n 1913, the 16th
Amendment remaoved this restriction.
Later thal vear the moedern income lax
took effect. In 1913, the total tax per
person was $23.35, By 1948, it was
$349.06. In 1964, the total tax per per-
son was $722.78, By 1983, it was
$2,845.38.

The tax burden has become so great
that there is an erormous amount of
unpaid taxes due and owing by the
American people. The uncollected tax
debt at the present time is over $40 bil-

lion dollars,” Many hardworking
Americans are suffering from Lthe
inlense and heavy-handed collection
measures of the Internal Revenue
Service (IRS). Every day, the IRS is
hammering citizens who owe back
taxes, Some deserve it, and some don't,
However, they are all entitled to repre-
senlation, As an allorney, you are in a
select class of professionals who can
represent clients before the RS, You
can help your client face the IRS collee-
tion process and deal with il in the way
that is in his best interest. You can help
your ¢lient save money and resolve his
lax debl problem,

The purpose of Lhis article is to dis-
cuss ways in which you can help your
client who owes the IRS. You can assist
your client in negotiating an install-
ment agreement or an offer in compro-
mise. You can help your client abate
penalties and interest. You can direct
your client toward compliance and help
him stay in compliance, The
Bankruptey Code is another available

tool to assist the client
with serious tax
problems. Both
Chapter 7 and
Chapter 13 have helpful
procedures and remedies to
relieve the clienl's tax burden.

The Installment
Agreement

Section 6158(a) of the Internal
Revenue Code (IRC) authorizes the ser-
vice to enter into installment payment
agreements with delinguent taxpavers,
An installment agreement is a voluntary
monthly payment schedule agreed upon
by the deblor and the IRS. The benefits
of the installment agreement are that
once il is entered inlo, wage garnish-
ments and bank levies can be released.
The client will have a sel payment plan
he can factor into his budget, As long as
he makes the plan payments, the IRS
will leave him alone.

There are visks in contaching the IRS
Service Center about an installment
agreement. The service may initiate a fast
attack on the client's assets or record a
lien once they learn a lax professional is
involved.' An installment plan does nol
suspend the running of interest on the
Lax debt, Thus, a claim may double or
triple in size before it is paid off,

The IRS will want complete financial
information on Lthe taxpayer before
agreeing to cerlain payment terms. The




client will have to fill out Form 433A,
which is a financial statement in a form
approved by the Service, If your client is
in business for himsell, then he will
have to comnplete the Form 4338, The
IRS collection procedures determine
the monthly amount. These procedures
allow the debtor a certain amount for
expenses based on national and local
standards for necessary living expenses.

The IRC authorizes the Service Lo
alter or cancel an installment agree-
menl il the taxpayer provided incorrect
financial information, or if the taxpaver
fails to make the payments as provided
in the agreement. Also, the taxpayer
must provide updated statements of his
financial condition upon request.”

The installment agreement serves a dif-
ferent client than the offer in compro-
mise, The installment agreement is
appropriate when the laxpayer cannal pay
his tax liability ina lump sum and has no
equity in assets against which to borrow,
hut has enough income to pay the tax

over a period of time. If the taxpayer has
limited assets and insufficient income to
pay the tax after paving the necessary
monthly living expenses, then the offer in
compromise is the better procedure. The
IRS now encourages use of installment
agreements and offers in compromise
when the taxpayer's financial situation
makes the procedures appropriate.’

Offer in
Compromise (0IC)

Il the IRS aceepts an offer in compro-
mise, Lhe tax debtor will be allowed to
pay the lax liability by paying a lesser
amount than the full amount in com-
plete satisfaction of the liability," This
lesser amount will satisfy the Lax debt,
interest and penalties, 1If the [RS will
accept the offer in compromise the tax-
payer may be ahle to avoid filing for
relief under the bankruptey code.
However, counsel should be alert to the
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tolling which is incurred when an offer
in compromise is made. The 240-day
period for assessment is a time require-
ment which must be met il a particular
tax is to be discharged. This time
requirement s tolled during the period
an offer in compromise is pending plus
30 days.”

The new Taxpayer Bill of Rights
(Taxpayer Bill of Rights [11) makes il easi-
er Lhan ever for Laxpayers to get an offer
accepted. As of July 22, 1998, the IRS
must adopt a liberal acceptance policy for
offers in compromise Lo provide an
incentive for laxpayers Lo conlinue Lo file
Lax relurns and pay their Lixes. Congress
has instructed the RS thal it should
make it easier for laxpayers to enter into
offer in compromise agreements,

Two principal reasons exist for the IRS
Lo accepl an OIC, They are (1) doubl as
to liability and (2) doubt as to col-
lectibility, If the Service determines that
the collection ability of the government
is goad, then the tax debt cannot be
compromised, If the laxpayer has assels
sufficient to pay the tax this procedure
will not work. It will not succeed if the
taxpayer has sufficient income to meel
necessary living expenses and pay the
tax debl. A necessary living expense is
defined by the Service, not by the tax-
payer."

Ta file an OIC the taxpaver must sub-
mil the offer on Form 656, He also
must file a current financial statement
on Form 433-A if he is an individual
taxpayer or a sol¢ proprictor. The finan-
cial information is put on Form 433-B if
the taxpayer is a corporation or partner-
ship. Form 433-B is additionally used
for a sule proprietor's business,

Counsel should stress to Lhe taxpaver
the importance of complete honesty in
completing the financial forms, ILis a
felony (punishable by o $1(,000 fine and/or
up Lo three vears in prison) to make a
false statement on the financial forms
or ather documents filed in support of
the OIC. A taxpayer who tries to conceal
or undervalue assels is courting prose-
cution, The same is true for one who
does nol disclose all sources of income,
As this writer often tells clients consid-
ering bankruplcy, the bankruptcy court




is there to help an honest debtor who
makes a full disclosure, But, it is a fed-
eral felony to make a false statement on
your bankruptey schedules, The same is
true regarding offers in compromise,

Once the Service accepls an OIC, it
can still be lost if the taxpayer is not
careful. The taxpayer must file all future
returns in a timely manner and pay all
estimated taxes when due. Il he does not,
the Service can cance! the agreement
and seek collection of the full tax debt
that was compromised.” The statute of
limitations for assessment is suspended
for the period of time the OIC is pending
and for one year thereafter, The offer is
considered pending until the compro-
mised amount is paid in full. The accep-
tance of the offer terminates the taxpay-
er's right to challenge the amount of the
tax debt that has been compromised.”

The OIC is o tremendous benefit Lo
the client if it is successfully completed,
Your client will be able to salisfy past
due tax debt, including interest and
penalties, for a fraction of the aclual
amount owed, Clients who have offers
accepted and who carry out the provi-
sions of the agreement are often able to
avoid filing bankruptey.

Abatement of
Penalties and
Interest

The IRS assesses penalties for many
reasons. There is a penalty for failure to
file a return, fling a return late (even one
day late), substantizl underpayment of
estimated taxes or the final yearly tax
ohligation, negligerce in filing the return,
and for ¢ivil fraud. The assessment of
penalties can be abated for reasonable
cause, Reasonable cause can be serious
illness, destruction of Lax records by casu-
ally, inability to obtain tax records, and
reliance on advice by a competent tax
advisor.” This is an area that calls for
some crealivity on the parl of counsel for
the taxpayer. The IRS has abated penalties
for such reasons as the Gulf War, dishon-
esl bookkeepers, alcoholism, drug addic-
tion, bad business decisions, and numer-
ous other reasons, The IRS will seriously

, %ﬂ////fﬂf// ///
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consider abating a penalty when the fail-
ure causing the penalty was something
outside the control of the taxpayer, The
request for penally abatement can be in a
fetter to the IRS Service Center. The lefter
should thoroughly explain the factors that
caused the particular failure,
Corroboration of the eventls is helpful.
Itemns such as maedical reports and slate-
menls from fact witnesses will bolster the
request,

A request for abatement of a penalty
based on reliance on erroneous 1RS
advice is made on Form 843 filed with
the IRS Service Center where the
return was filed. A copy of the incorrect
written advice from Lhe IRS should
aceompany the form."

The IRS can abate assessments of
interest for specific statutory reasons.
See LR.C, Section 6404, One reason
especially relevant to the South
Alabama area is that interest on the
underpayment of tax liabilities can be
abated for individuals living in presiden-
Lially declared disaster areas.” It is not
within the scope of this article to dis-
cuss Lhe other reasons interest can be
abaled, The reader is referred 1o LR.C.
Section 6404,

Taxpayer
Remedies in the
Bankruptcy Code

When the tlaxpaver does not have
enough income to pay an installment
agreement and he cannot get an olfer in
compromise which is within his ability
Lo pay and when the abatement of inter-
esl and/or penalties is not allowed or is
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not enough to sufficiently relieve the
tax burden, then counsel must look to
the Bankrupley Court Lo assist the
client. The Bankruptcy Code offers
Lthree avenues of reliel: Chapter 7,
Chapter 11 and Chapter 13. This article

will deal with Chapter 7 and Chapter 13,

The provisions of Chapter 11 are best
left for another time,

We have federal income taxes, state
income taxes, local property taxes and
local sales taxes, If a business is
involved, there are payroll taxes, sales
taxes, employment taxes and Social
Security payments. Can these laxes be
discharged in bankruptey? In some
cases, yes. Personal income taxes can be
discharged in bankruptey, if certain cri-
teria are met, In some situations, sales
taxes, excise taxes, property taxes and
payroll taxes can be discharged,

What are the criteria that must be
met before personal income taxes can
be discharged? First, the tax must be
over three vears old. In other words, the
Lax year in question must be three years
preceding the filing of the bankruptew.”
if the return for 1995 Laxes is due April

15, 1996, any bankruptey filed before
April 16, 1999 will resull in the tax
being non-dischargeable. If an exten-
sion is filed, then the time the three-
year period beging to run is also extend-
ed. In re Gidley, 151 B.R, 952 (M.D, Fla,
1992},

The second criterion which must be
met for personal income laxes lo be dis-
chargeable s that the tax return must
have been filed al least more than two
years before the bankruptey is filed."”
The date of filing is the dale the return
is received by the taxing enlily, not Lhe
date Lthe return is mailed by the taxpay-
er. 15, v D'Avanza, 132 B.R. 462 (M.D,
Fla, 1991}, 1T the taxpayer fails to file a
return and the IRS files a substituted
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relurn for the taxpayer, this does not
count as a return filed by the taxpayer
to start the two-year period running. fn
re Clements, 107 B.R. 767 (Wyo, 1989).
The tax return must be filed by the tax-
payer.

Third, the tax return filed must be
noen-fraudulent and the Laxpayer musl
not be engaged in willful evasion of a
tax liability." Understatement of income
and faflure to cooperale with the [RS
can be considered evidence of fraud, in
re Peterson, 160 B.R, 385 (D.Wy 1993).
in re Graham, 1994 Bankr. Lexis 1256
{Bkrtey E.D, Pa 1994), is a case thal has
a thorough discussion of fraud and eva-
sion as it relales to tax claims in bank-
ruptey,

The fourth criterion is that the tax
must be assessed more than 240 days
prior to the bankruptey petition being
filed."” This period is extended if an offer
in compromise has heen filed, It is
extended for the period of time the offer
is pending plus 30 additional days.
Knowing the date of assessment is
extremely important, An ervor in deter-
mining this date could cause your
client’s tax debt Lo be non-discharge-
able. The date of filing the tax return s
nol the date of assessment within the
meaning of the Bankruptey Code. fn re
Hayes, 166 8.1, 946 (Bkricy, D.NM
1994), The IRS malkes the assessment
by recording the tax debt of the taxpay-
er in the Office of the Secretary of the
Treasury, IRC sec. 6203, If the taxpayer
requests, the Secretary must furnish the
taxpayer a copy of the record of assess-
ment, The date of the assessment is the
date the summary record is signed by
an assessment officer, The summary
record gives the identification of the
taxpayer, the character of the liability
assessed, the tax period and the amount
af the assessment.” The summary
record may be obtained by requesting a
copy from the local service center or by
a Freedom of Information requesl.
Counsel should request this summary
record before filing a bankruptey to dis-
charge tax debt, This is the only way Lo
be sure the 240-day period is properly
caleulated.

Even if a tax debt meets the four cri-




teria, the discharge of the tax debt will
not bring complete relief to the debtor
if a tax lien has been filed and the
debtor has property Lo which the lien is
attached before the filing of the bank
ruptey, In this case the lien secures the
Lax debt and the IRS can sell the prop:
erty subject to the lien with the sale
proceeds applving the tax debt secured
by the lien, in re Verran, 623 F.2d 477
(1980); In re Isom, 95 B.R. 148 (9th Cir.
1988); 901 F.2d 744 (9th Cir. 1990},

Property taxes assessed more than
one year before the filing of the bank-
ruptey are dischargeable,” However,
since these taxes are secured by the
property they usually are paid regard
less of the bankrupley,

Deblors who file for bankruptcy pro-
tection under Chapter 13 can also dis-
charge taxes. Chapter 13 differs from
Chapter 7 in that a Chapter 13 debtor
pays his creditors & percentage of the
debt owed. The unsecured creditors
must be paid a dividend that {s greater
than they would get if the debtor was
liguidated. This allows the laxpayer Lo
pay his tax debl over an extended period
of up to 60 months.” The taxing author
ity 1s bound to the pavment plan
approved by the court. The collection
efforts of the authority are stayed as
long as the debtor is under the protec-
tion of the Bankruptey Court.™

Under Chapter 13 more types of taxes
and penalties may be dischargeable,
There are taxes, which are not dis
charged under Chapter 7, but are dis
charged under Chapler 13, Taxes that
are not dischargeable under Chapter 7
because of Section 523 of the
Bankruptey Code are dischargeable
under Chapter 13 because the tax por-
tions of Section 523 do not apply in
Chapter 13 cases, Even in Chapter 13
the debtor must pay priority taxes in
full with interest. But, the debtor may
not have to pay non-dischargeable taxes
that are non-dischargeable under
Section 523.

When a taxpayer files for relief under
Chapter 13, the IRS may not continue
to add penalties to the tax debt owed. In
some cases, even post-petition interest
ceases, Unsecured priority tax debts do

not accrue interest under Chapter 13.%
However, fully secured tax claims are
entitled to accrue interest during the
Chapter 13.* However, in the Chaptler
13 plan the interest rate paid to the IRS
can be substantially less than would be
paid on the tax debt outside of the
Chapter 13.”

In some cases, even payroll taxes and
sales taxes may be discharged. If the
Chapter 13 plan provides for full pay
ment of priority tax claims and the IRS

fails to file a proof of claim before the bar

date, the tax can be discharged with no
payment Lo the IRS. This result assumes
the tax claim is also unsecured.” This is
also true with regard to the 100 percent
penalty assessment.” The 100 percent
penally is the name for the obligation
imposed on the person who is responsi
ble for collecting and paying employee
withholding taxes and fails to do so, In
fact, the 100 percent penally is a lax,

and it is treated as a tax in the
Bankruptcy Code.™

As was discussed earlier, under
Section 523 taxes for which returns
have not been filed for over two years
before the filing of the bankruptcy are
not dischargeable under Chapter 7.
These taxes may be reduced or even
relieved in a Chapter 13 composition
plan, A composition plan is a plan in
which the unsecured creditors are paid
less than 100 percent of their claims.
The same is true for taxes that have not
been assessed 240 days before the filing
of the bankruplcy,

Conclusion

Use the installment plan to help a tax-
payer whose tax debt is not too large to
be paid in regular monthly payments
over a reasonable time, The offer in
compromise is the path to take if the
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It is ordered that Rule 6.B., Alabama Mandatory
Continuing Legal Education Rules and
Regulations, be amended to read as follows:

"B, As soon as practicable after January 31 of each year, the Chairman of the Commission
on Continuing Legal Education shall furmish to the Secretary of the Alabama State Bar a list
of those attomeys who have failed to file etther an annual report for the previous calendar
year, as required by Rule 5, or a plan for making up the deficiency as permitted by Rule 6.A.
In addition, as soon as practicable after the first anniversary of an attornay’s admission to
the Bar or of an attomey’s being licensed ta practice law in Alabama, the Chairman shall fur-
nish to the Secratary of the Alabama Stata Bar a list of those attomeys who wera requirad
to complete, but failed to complite, the professionalism course required by Rule A,

"The Secretary shall thareupon forward these lists of attorneys ta the Chairman of the
Disciplinary Commission,

“The Chairman of the Disciplinary Commission shall then sarve, by certfied mail, sach
attornay whose name appears on those lists with an order to show cause within sixty (60)
days (i.e., within 60 days from the date of the order) why the attomey’s license should not
ba suspended at the expiration of the sixty [60) days. Any attorney so natified may within
the sixty (60) days furnish the Disciplinary Commission with an affidavit.

() indicating that the attarney has in fact earned the 12 required CLE credits during the
preceding calendar year or has since that date earned sufficient credits to make up any
deficiency for the previaus calendar year or

{b} indicating that the attorey has in fact completed the professionalism course required
by Rule 9.A of

(c) setting forth a valid excuse (illness or other cause) for failure to comply with either
requirement,

“As soon as practicable after March 15 of each year, the Chairman of the Commission
an Continuing Legal Education shall furnish the Secratary of the Alabama Stata Bar a sup-
plemental list of any attorneys who filed a deficiency plan as permitted by Rule 6.A. The
same procedures, requiremants, and sanctions applicable to the attorneys on this initial
delinquent list shall apply to the attorneys on this supplemental list,

"At the expiration of sixty (B0) days from the date of the order to show tause, tha
Disciplinary Commission shall enter an order suspending the law license ¢f each attomey
who has not, pursuant 1o the third paragraph of this Rule 6.8, filed an affidavit that the
Disciplinary Commission considars satisfactory,

“At any time within ninety {90) days after the order ol suspansion, an attorney may file
with the Disciplinary Commission an affidavit indicating that the attorney has earmed 12
approved CLE credits (or the number of eredits the attorney was deficient) and wants
those credits assigned to the year for which the attorney was in noncompliance with Hule
3. or indicating that the attornay has completed the profossionalism course required by
Hule 9 A If the Disciphinary Commission finds the affidavit satisfactory, it shall forthwith
anter an order remstating the attorney.

“At any time beyond ninety (90) days from the order of suspension, an attorney shall file
with the Disciplinary Board an affidavit like that describad in the praceding paragraph, but
such an attormey must Nile with that affidavit a petition for reinstatement (see Rule 28,
Alabama Rules of Disciplinary Procadura).

"An attorney may appeal to the Disciplinaty Board from an order of suspansion or an
order denying reinstatement entered by the Disciplinary Commission. Additionally, any
atfected attomney may appeal any action of the Disciplinary Board to the Supreme Court in
accordance with the Rules of Disciplinary Procedure

It is further ordered that the following note fram the reporter of decisions ba addad to
follow Rula &:

“Note from the reporter of decisions: The order amending Rule 6.8, effective
September 1, 1999, is publishad in that volume of Alabama Reporter that containg
Alabama cases from So. 24"

It is further ordered that this amendment be effective September 1, 1999

Hooper, C.J., and Maddox, Houston, Cook, See, Lyons, Brown, and Johnstana, JJ., concur,

ALABAMA LAWYER

Assistance

Program

Are you watching someone you
care about self-destructing
bacause of alcohol or drugs?

Are they telling you they
have it under control?

They don't.

Are they telling you they
can handle it?

They can't.

Maybe they're telling you
it’s none of your business.

it is.

Penple entrenched in alcohol
or drug dependencies can't see
what it is doing to their lives.

You can.
Don't be part of their delusion,
Be part of the solution.

For every one person with aleoholism,
at lenst fiva other lives are negatively
atfected by the problem drinking. The
Alabama Lawyer Assistance Program
i5 available to help membars of the
Ingal profession who suffar from alco-
hol or drug dependencies: Information
and assistanca is also available for the
spouses, lamily members and office
statf of such members. ALAF is com:
mitied to developing a greater aware-
ness and understanding of this illness
within the lagal profession. |fyou or
someona you know needs help call
Jaanne Maria Leslia (ALAP director) at
{334) 834-7576 {a confidential direct
line) or 24-hour page at (334} 395-0807
All calls are confidantial,
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SUress! ' |

By William C. Freeman, M.D.

stress (stres) (series) n. 3a) mental or physical tension or nal mechanisms of adaptation of the individual which
Strain, b) urgency, pressure, elc,, causing this. includes the coping strategy of that individual, This resuits in
stressed (strest) adj. adjective describing manifestations of either adequate or inadequate management of that stress,
stress [nadequate handling of stress can
stressed out (strest' out’) adj, tired, * resull in a multitude of problems which
nervows, or depressed as a result of ' include emotional and physical, These, in

avertwork, mental pressure, ete,
{equivalent to noun "hurnout"}

turn, can produce major difficulties
in the inlerpersonal, occupational
and social areas of one's life. Coping
strategies themselves often can com-
pound the problem. Think about the
lawyer who turns to alcohol or other
substances in an attempt to cope. As
noted previously, external events
include the things that lawyers have to
deal with on a daily basis, and, again,
these are extraordinary, The internal mechanism
of the individual {reactions or methods) which
are, for the most part, automalic and unconscious,
kick in when the individual is stressed. A part of
this is genetically determined and a part is
learned behavior. This part of the mecha-
nism is possible to change bul somewhat

U

\ A
i) P
Point: Lawyers are in a Vg, e O N8 | f
stressful occupation. - . ‘ﬁ

Most peaple think of their occu- ' ' s :
pation as stressful, Even the guy
who tests matlresses for sleep com-
fort feels stressed at times. There is even
some sense of pride exhibited or felt by most of us
who perceive ourselves as having a "stressful” job,
In reality, though, the legal profession is an extraor-
dinarily stressful occupation, Occupational stud-
ies have verified this. Studies have also veri-
fied a significantly higher incidence of
stress-related problems and burniout in
the legal profession. “" difficult for most of us Lo do.

So why is being a lawyer so stressiul? { o A External events may also be diffi-
Among the many reasons are that L. % A/ SN cult to alter. This brings us to the third
lawyers deal with people, people who =\ 3 ' part of the equation which is a coping
are often in conflict and stressed themselves. strategy, Lhe component that often makes or
Lawyers face opponents in most endeavors, The breaks the individual and also the component that
pressures to produce, manage billing and meet is most amenable to change. A common term for
deadlines often require long working hours with this is stress management. Most of us practice
little time for family and recreation. There is the this in varying degrees and know the general
added stress of being in a profession with a col- rules of exercising consistently, eating right,
lective bounty in place since Shakespearean times, detting enough rest, and taking breaks. However,
The guote, "First, let's kill all the lawyers" may he an many of us also engage in maladaptive stress man-
indication that lawyers are not the most loved and agement techniques such as excessive use of alcohol
respected group around, For many, this added to the or drugs and other behaviors that can be detrimental.
equation makes practicing law as somewhat of a point
to be proven as opposed to a profession 1o be practiced.

Point: Lawyers get stressed.
Lawyers cope.

it Filly,

Point: Lawyers Need Help.

g Generally, there are two types of stress that are
ry N pertinent to this discourse, acule stress and

chronic stress. Acule stress can be exemplified
Mechanisms of stress and the stress reaction are basically by being called on in law school. AL thal moment the "fight or
as follows: A series of external events interact with the inter- flight" reaction begins. A small area of the brain called the
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Symptoms of stress include:

PHYSICAL
Tension

increased use of alcohol
Hypervigilancy

Physical disorders: Ulcers, colitis,
headaches, allergies, asthma, nau-
sea, high blood pressure

Sleep disorders
Fatigue
Reduced sexual drive
Frequent colds/infections
PYXYOHOLOGICAL
Worry
Confusion
Fear
Fight/Flight
Panie
SOCIAL
Job performance
Disconnection/isolation

Symptoms of burnout include:
Fatigue
Hopelessness
Lack of motivation
Overwhelmed
Low energy

Depression

OCCUPATIONAL

Late to or absent from appoint-
ments or court appenrances

Failure to return phone calls
Forgetful behavior
Disorganized office and work
Isolation from colleagues
Sadness

Eating alone or not eating

Obviously it is in our best interest
to learn and practice preventive
coping techniques before stress

Suggestions include:

» Hreak down projects into man-
ageable pieces, Take things one
day at a time, one piece al a time.

= Maintain realistic expectations of
yoursell, personally and profes-
sionally,

= Ask for help.

= Set and maintain personal and
professional boundaries.

= 'Take care of yourself physically,
mentally and emotionally.

# [ you have a problem with alco-
hol or drugs call the Alabama
Lawyer Assistance Program for
confidential assistance,

Get serious about managing your
stress. You'll feel better, function
better and probably see your family
and friends smile more often when

Accident frequency

focus coerulus starts pumping adrenaline and the pagus
nerve becomes activated and sends signals to the rest of the
hody. This accounts for the rapid heart rate, sweaty palms,
nervous feeling and other reactions that occur under these
circumstances,

Chronic stress, which initially has a similar mechanism, at
some point recruits other areas of the brain. Therefore, in
addition lo anxiety, and the "light or flight” phenomena, indi-
viduals will experience symptoms of depression, anxiety and
other emotional discomforts that do not subside when the
stressor is removed, How one manages Lhe acute stress dic-
tates the occurrence or nonoccurrence of the chronic stress
reaclion,

I have always been somewhal amazed at how we are able to
approach our businesses in a very efficient manner when it
comes to identifving and solving problems but are not very
good at taking our own inventory and treating ourselves in
Lhe same manner. We are either in denial about the problems
we do have or make excuses not to deal with them. We con-
tinue to proceed day to day, month to month, and year Lo
year relying on the same old patterns of behavior, expecting
results to be different until we eventually are stressed out or
burned out.

becomes overwhelming,

they are around you, -

Point: Lawyers should take inventory
and corrective action.

It is especially critical and necessary that the individual lawyer
periodically take a personal inventory. We need to realistically
look at the components of stress, the external factors in our lives,
the internal factors of adaptation unigue to each of us and the
coping mechanisms we employ to handle stressful situations, Ave
they working? If not, why not? What are some alternatives we can
choose? It is always worthwhile to ask two trusted friends or fam-
ily members who can be honest and objective to give you leed-
back, We need to approach ourselves like a business, Address the
problem areas, and hire a consultant if needed (stress manage-
ment professionals). The purpose is te identify and intervene
early to halt the process before things get out of hand and our
well-being is compromised. Stress will always be with us. |

Wilitam C. Freeman, M.D,

Willlam €. Freeman, BB, i1 in (b priviale practico of gonoral psychialry wilh
Montgomery Piyohiabiy & Associntes. He Dos Dsan & membsar of he Alabams
Stata Bar ainco 1981 and s pisocinie medical diracior for Meadhavern Ermotionial
Hiaitrs Pragram, Baptist Madioal Cantar, Monigomarny
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It is ordered that Rule 10, Alabama Rules of bisciplinarv
Procedure, is amended to read as follows:

"Rule 10. Noncompliance With Alabama State Bar Mandatory Cantinuing Lagal Education Rules
{a) "Suspension for Nancompliance,

(1) "A lawyer is subject to the continuing legal education (CLE) requirement of Rule 3, Alabama State Bar Mandatory Continuing Legal
Education Rules and Regulations, and to the professionalism requirement of Rule 9.A,, Alabama State Bar Mandatory Continuing
Legal Education Rules and Regulations, and will be deemed to not be in campliance with those rules if the lawyer;

(A) “Fails to earn twelve (12 approved CLE credits by December 31 of a particular year,

{B) “Fails to file an annual report as required by Rule 5, Alabama State Bar Mandatory Continuing Legal Education Rules and
Regulations;

(C) "Falls ta complate an approved plan for making up CLE credit deficiencies as required by Rule B, Alabama State Bar Mandatory
Continuing Legal Education Rules and Regulations, ar

{D) "Fa Is to complete the professionalism course as raquired by Rule 8.A., Alabama State Bar Mandatary Continuing Lagal Education
Rules and Regulations.

(2) “As soon as 1s practicable after January 31 of each year, the Chairman of the Commission on Continuing Lagal Education shall furnish
to the Secretary of the Alabama State Bar the list of those lawyers deemed nat in compliance with Rule 3, Alabama State Bar
Mandatary Continuing Legal Education Rules and Regulations.

(3) “As soon as practicable after the first annivarsary of a lawyer’s admission to the Bar or of a lawyer's being licensed to practice law in
Alabama, the Chairman of the Commission on Continuing Legal Education shall furnish to the Secretary of the Alabama State Bar the
list of those lawyers deemad not in compliance with Rule 9, Alabama State Bar Mandatory Continuing Legal Education Rules and
Hegulations.

{4) “The Chairman of the Disciplinary Commission shall then serve, by certified mail, sach lawyer whose nama appears on tha list com:
piled pursuant 1o paragraphs (a) (2) and (a) (3] abave with an order to show cause, within sixty (B0) days, why the lawyar's licanse
should not be suspendad at the expiration of the sixty (60) davs, Any lawyer 5o notified may, within sixty (60) days, furnish to the
Disciplinary Commission an affidavit (a) indicating that the lawyer has complied with the CLE requirement befora the expiration of the
sixty (60) days, or (b} indicating that the atterney has completed the professionalism course required by Rule 8.4, or [c) setting forth &
valid excuse for failure to comply with either requirement bacause of ilinass or other good cause

{5) "At the expiration of sixty {60) days from the date of the order to show cause, the Disciplinary Commission shall enter an ordear sus-
pending the license to practice law of aach lawyer who fails to file an affidavit satisfactory to the Disciplinary Commission as
tdescribed in paragraph (a) (3} above.

(B} "Reinstatement,

{1} "At any time within ninety {90 days after the order of suspension, a lawyer may file with the Disciplinary Commission an affidavit
indicating compliance with Rule 3 or Rule 9.A,, Alahama State Bar Mandatory Continuing Legal Education Rules and Regulations, and,
if the affidavit is satisfactory to the Disciplinary Commission shall forthwith entar an arder rainstating the lawyer,

{2) "It a lawyer has been suspanded by the Disciplinary Commission for more than ninety (90} days, the lawyar shall be raquired Lo file
with the Disciplinary Board an affidavit, as described in paragraph (a) abova, together with a patition for reinstatement as provided in
Rule 2E of these Rules and Appendix A to these Aules.
{c) "Appeals.
"A lawyer may appaal to the Disciplinary Board from an order of suspension or an ordar denying rainstatement entarad by the Disciplinary
Commissian.

Additionally, an affected lawyar may appaal the action of tha Disciplinary Board of the Alabama Suprame Court in accordancs with the
procedure set out in Rule 12 (f) of these Rules.”

it is further ordersd that the following note from the reporter of decisions he added to follow Rule 10:

“Note from the reporter of declsions: The order amending Rule 10, effective September 1, 1889, is published in that valume of A/zbama
Haporter that contains Alabama cases from S0, 2d."

It is further ordared that this amendmant shall be effective Septembar 1, 1989,
Hooper, C.J., and Maddox, Houston, Cook, See, Lyons, Brown, and Johnstone, JJ., concur,
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ASB Pro Bono Award Winners

ive Alabama attorneys provided
F outstanding service o the

Alabama State Bar Volunteer
Lawyers Program and were honored
with the 1999 Pro Bono Award at the
state bar's Annual Meeting in
Birmingham. The recipients of this
year’s Pro Bono Award are James R.
Senle, Kim Oliver Ward and Melinda M.
Waters, all of Montgomery; Kenneth C.
Randall of Tuscaloosa; and Victor H.
Lott, Jv, of Maobile,

Seale 15 in private practice in
Montgomery with the firm of Robison &
Belser and is president of the board of
trustees of the Alabama Law
Foundation, Inc¢, Through his work with
the Foundation, he has assisted the VLP
in focusing on ils mission of assisting
individuals.

Ward is the director of the state bar's
Mandatory Continuing Legal Education
Department. She served as the second
divector of the VLI, from August 1995
through December 1998, during which
time the program was expanded into
every county in the state,

Waters is the executive director of
Legal Services Corporation of Alabama,
She was director of the Volunteer
Lawyers Program from its inception in
1991 through 1995 and continues to
work with the VLI* in the referral of
clients and through her work on the bar's
Access to Legal Services Commiltee, the
oversight committee of the VLP.

Molinda Waters (fefl) receives har auwsrd from VIP Divector Linda L,

Randall is the dean of the Universily
ol Alabama School of Law, He has pro-
vided unteld support to the VLP, not
only this year but over the past several
years, encouraging University staff and
student participation in the VLP.

Lott is in private practice with the
firm of Adams & Reese of Mobile. He
recently completed his term as presi-
dent of the state bar, during which time
he championed the access to justice
isstie,

The ASB Volunteer Lawyers Program
provides thousands of hours of free
legal assislance to hundreds of indigent
Alabama cilizens each vear. Program

volunteers provide access to the justice
system which would otherwise be
unavailable, a2
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Litigation Cost Controls and
the Professional Obligations of
Insurance Defense Lawyers

By Susan Randall

recently issued a formal opinion, Opinion Number RO-

98-02 (reported in The Alabama Lawyer, January 1999),
addressing the ethical propriety of cost-culling measures
imposed by insurance companies on allorneys retained to rep-
resent their insureds under liability policies. Over the last
decade, an increasing percentage of liability insurance pay-
ments, as much as 40 percent by some measures, is atlribut-
able to defense costs, In response to rising costs, insurance
companies have instituted various cost-containment stralegies,
Some companies require attorneys representing their insureds
to submit detailed client bills to thivd-party billing review com-
panies for approval, Insurance companies have also imposed
limitations on insurance defense litigation, including “manage-
ment” of litigation by non-lawyer claims adjusters who evalu-
ate Liability and damages, participate in settlement, and make
recommendations (and in some instances, final decisions) con-
cerning preparation and trial; restrictions on discovery and use
of experts; and pre-approval of travel, litigation staffing, and
any research exceeding three hours,

In reviewing these cost-cutling measures, the Disciplinary
Commission opined that a lawyer should not permit the insur-
ance company to interfere with his or her independent profes-
sional judgment in rendering legal services to an insured.
Adherence to litigation management guidelines which have that
effect constitutes a violation of the lawyer's professional obliga-
tions under the Alabama Rules of Professional Conduct. Some
cost control initiatives are thus permitted by the professional
rules: the insured is entitled to a defense informed by
the lawyver's independent professional judgment-but =y
not Lo the most expensive defense possible, With (&
regard to third-party audits of attorney bills, the
Disciplinary Commission further opined that a
lawyer should not disclose such information
if disclosure could constitute a waiver of
client confidentiality or the attorney-client
or work product privileges,

These conclusions are basically correct,
but the opinion does not provide a com-
plete analysis of the potential problems
arising from insurance company use of
third party audits or litigation manage-
ment guidelines, and so provides only
limited guidance for many lawyers
attempling to assess their professional
obligations in insurance defense. The pri- /

T he Disciplinary Commission of the Alabama State Bar

mary problem with the epinion is its premise that only the
insured is a client in an insurance defense. In many instances,
this is simply not true. In every instance, the insured is a client;
in the absence of a conflict of interest, however, both the insur-
ance company and the insured are clients, The Alabama Rules
of Professional Conduct and Alabama case law recognize that
hoth instrance company and insured are clients in the typical
case. Comments to the Alabama Rules of Professional Conduct
1.8(0) explicitly state that hoth insured and insurer are clients in
the normal case. Alabama case law similarly holds that an
insurance defense typically involves a dual representation. See
Mitchiem v, Hudgens, 533 S0.2d 194, 198 (Ala. 1988); L £ S
Roofing Supply Co., Inc. v. St. Paul Fire & Marme Insurance
Co., 521 So0.2d 1298 (Ala. 1987). Only where there is an actual
conflict of interest does the insurance company lose its ¢lient
status under Alabama law. Further, recognition of the insurance
company as a client accords with the realities of the contractual
relationship of insurer and insured. Standard lizbility policies
provide that the insurer has both a “right and duty” lo defend
its insured and that the insurer has “discretion” to settle suits
against its insured. In short, by permitting the insurer to exer-
cise substantial control over litigation against its insured, the
insurance contract itself suggests that the insurer is a client.

This article will examine the Disciplinary Commission's
analysis and expand upon il in an attempt to offer further
guidance to lawyers faced with cosl-control mandates
imposed by insurance companies,

Litigation Management
Guidelines
The Disciplinary Commission limits its analy-
sis of the professional ethical issues present-
ed by insurance company cost-control
measures Lo instances in which a conflict
of interest in insurance defense renders
the insured the only or the primary
client. Under the one-client view of the
insurance defense relationship articulat-
ed by Disciplinary Commission,
Alabama Rules of Professional Conduct
1.8, Conflict of Interest: Prohibited
Transactions, and 5.4, Professional
Independence of a Lawver, control, These
rules restrict the ability of third-party
payors Lo interfere with, direct or regulate
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the lawyer's independent professional judgment on hehalf of a
client. Rule 1.9¢(N provides:

A lawyer shall not accept compensation for representing
a client from one other than the client unless:

{1) The client consents after consultation or the lawyer
is appointed pursoant to an insurance contract;

(2) There is no interference with the lawyer's indepen-
dence of professional judgment or with the client-
lawyer relationship; and

(3) Information refating Lo representation of a ciient is
protected as required by Rule 1.6,

Rule 5.4(c) provides:

A lawyer shall not permit a person who recommends,
employs, or pavs the lawyer to render legal services for
another Lo direct or regulate the lawyer's professional
judgment in rendering such legal services,

Where there 1s a conflict of interest between the insurance
company and ils insured, these rules in fact control and the
Commission’s opinion is correct, A lawyer's adherence to
insurer-imposed litigation management guidelines may inter-
fere with the lawyer's independent professional judgment on
behalf of his or her only client, the insured, in violation of
Rule 1.8(1); such guidelines may also constitute an attempt to
direct or regulate the lawyer's judgment in violation of Rule
5.4(¢). As the Commission concluded,

An attorney should not allow litigation guidelines, or any
other requirement or restriction imposed by the insurer,
to in any way impair or influence the independent and
unfettered exercise of the attorney's best professional
judgment in his or her representation of the insured.

In reality, however, although there is a potential for conflict
in all insurance defense relationships, no actual conflicts
materialize in many or perhaps most such relationships, Many
claims against an insured fall within the substantive coverage
provisions of a liability policy as well as the policy's monetary
limits, and so dual representation is possible. Rules 1.8(N and
5.4 (c), relied upon in the Commission’s opinion, do not apply
lo a joint representation where both insured and insurer are
clients. Rule 1.8(f) deals with payment of a lawyer by “one
other than the client.” Although this language conceivably
applies to payment of a lawyer by a co-client, the more natural
reading contemplates a non-client as third-party payor. The
Comments endorse this reading, clarifying that Rule 1.8(1)
does not apply to a dual representation of policyholder and
insurance company. Specifically, the Comments provide:

Paragraph {f) requires disclosure of the fact that the
lawyer's services are being paid for by a third party.
Subsection (1) in this paragiraph expressly recognizes that
in the insurance defense practice, attorneys are appointed
by insurers to represent insureds as clients, The insurer's
authority to appeint counsel springs from its contract
with the insured. In the normal insurance defense rela-
tionship where, for example, there are no coverage issues,
appointed counsel has two clients, the insured and the
insurer. Hence, the insurer is not a thivd party.

(emphasis added),

The Comments to Rule 1.7 indirectly buttress this conclu-
sion, citing as an example of a situation to which 1.8(f)
applies, an insurance defense in which “an insurer and its
insured have conflicting interests in a matter arising from a
liability insurance agreement, and the insurer provides spe-
cial counsel for the insured.”

Similarly, Rule 5.4(c) does not apply where both insurer and
insured are clients. It also deals with the situation in which a
person “recommends, employs, or pays” a lawyer to render legal
services for another. In such cases, the person who pays for the
representation cannol interfere with the lawyer's independence
and exercise of professional judgment on behalf of the client.
Again, the most natural reading of the provision suggests that it
applies to non-clients who pay for legal services for others, and
not to a co-client in a dual representation,

In a dual client representation, different rules apply and the
analysis of a fawyer's professional obligations is more complicat-
ed. Most centrally, a lawyer's client, whether singly or jointly
represented, has the right to determine the scope of the lawyer's
representation under Rule 1.2, Scope of Representation, Rule
1.2(a) requires the lawyer Lo permit the client Lo make impor-
tant decisions concerning the representation:

A lawyer shall abide by a client’s decisions concerning
the objectives of representation, subject to paragraphs
(c), (d}), and (e), and shall consult with the client as to
the means by which they are to be pursued. . . .

Rule 1.2 (c) additionally allows a lawyer to limil the ohjec-
tives of a representation, providing: “A lawver may limit the
objeclives of the representation if the client consents after
consultation.” The Comments elaborate:

Scope of Representation Both lawyer and client have
authority and responsibility in the objectives and means
of representation. The client has ultimate authority to
determine the purposes to be served by legal represen-
tation, within the limits imposed by law and the
lawyer's professional obligations. Within those limits, a
client also has a right to consult with the lawyer about
the means to be used in pursuing those objectives. In
questions of means, the lawyer should assume responsi-
bility for technical and legal tactical issues, butl should
defer to the client regarding such questions as the
expense to be incurred. . .,

Services Limited in Objectives or Means The objectives

of scope of services provided by a lawyer may be limited

by agreement with the client or by the terms under

which the lawyer's services are made available o the

client, , . .The terms upon which representation is

undertaken may exclude specific objectives or means.

These Rules and Comments make it clear that a client has
the right to determine how much the client is willing to
spend in defending a litigation, consistent with cost-cutting
strategies contained in insurance company litigation manage-
ment guidelines. As applied to a dual representation, Rule 1.2
and the quoted portions of the Comments indicate that a
client, the insurance company in this context, may impose
various cosl controls on a lawyer's representation of its co-
client insured,

e




Any such restrictions on the objectives of a dual insurance
defense representation, however, must meet two criteria,
First, the insured co-client must consent to the limitation of
objectives after consultation, under Rule 1.2 {c). Second, any
limitation must be consistent with the lawyer's professional
abligations.

The insured's consent to a limited representation, as
required by Rule 1.2 (¢), cannot be assumed based upon the
insurance contract. As a matler of contract, the insured cedes
to the insurance company the basic rights afforded to clients
under Rule 1.2: the insurance contract gives the insurer sub-
stantial rights in controlling litigation against its insurex,
including the right to choose defense counsel, to require the
insured to cooperate in the defense, and to make decisions
about settlement, However, the insured's assent to the insur-
ance contract does not constitute consent, under the Rules of
Professional Conduct, to a defense restricted in various ways.
Even an insured who carefully read the policy would not likely
understand that the nature of the insurance defense relation-
ship, and the insurance company's control aver the defense,
The policy certainly does not alerl a reader to the possibility of
specific limitations an the defense contained in litigation man-
agement guidelines, Further, even if the insurance contract
were clear on these points, the insurance defense lawver's inde-
pendent obligation to consult with the insured and obtain the
insured’s consent under Rule 1.2 {¢) remains, Al a minimum,
the lawyer must disclose to the insured the limited nature of
the representation {that the lawyer's objective is only Lo defeat
or minimize the ¢claim against the insured) and that facl that it
is & Joint representation; explain the insurer’s rights to control
the defense in accordance with the insurance contract; and
communicate the basic advantages and disadvantages of the
dual representation. Most insureds are likely to consent; a
refusal would require the insured to retain counsel at his or
her own expense.

Second, the Imited representation must be consistent with
the insurance defense lawyer's professional obligations,
specifically, the obligations of compelence, set oul in Rule
1.1, and diligence, set out in Rule 1.3, which must be
ohserved with regard to both clients, The Comments to Rule
1.2 explicitly state that not all limitations on the scope of rep-
resentation are permissible:

An agreement concerning the scope of representation

musl accord with the Rules of Professional Conduct and

other law, Thus, the client may not be asked to agree to

representation so limited in scope as to violate Rule 1.1

|Compelence], or 1o surrendey the right to terminate
the lawyer's services or the right to settle litigation that
Lhe fawyer might wish to continue,

If the lawver can provide a diligent, compelent defense to
the insured consistent with insurer-imposed cost controls,
then no ethical problems arise, However, if insurer-imposed
cost conirols impair the defense lawyer’s ability to provide the
insured with a competent, diligent representation, a conilict
of interest between the two clients arises and Rule 1.7,
Conflict of Interest, applies. Specifically, Rule 1.7(b) provides:

A lawyer shall not represent a client if the representa-
tion of that client may be materially limited by the
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lawver's responsibilities to another client urless:

(1) The lawyer reasonably believes the representation
will not be adversely affected; and

{2) The client consents after consultation. When repre-
sentation of multiple clients in a single matter 1s
undertaken, the consultation shall include explana-
tion of the implications of the common répresenla-
tion and the advantages and risks involved.

A literal reading of the language “may be materially limited”
suggests that an insured's informed consent to the joint repre-
sentation under Rule 1.7 (b) would be reguired in every case,
since all dual representations entail possible conflicts of inter-
esl. It seems clear, however, despite the language of the rule,
that informed consent should not be required with regard to
every theoretically possible conflict, Presurnably, the rule is
trigdered only if there is a substantial risk that potential con-
flicts will materialize, In such cases, the lawyer must assess the
effect of the potential conflicl on the representation. If the
lawyer reasonably believes that the representation will not be
adversely affected under (b){1), the lawyer may seck the
insured's consent o the representation under (h)(2), If the
lawyer believes that the conflict will adversely affect the repre-
sentation, the lawyer may nol seek the insured's consent under
(b)(2); the insured may nol waive the conflict,

If the conflict or likely conflict is not waivable, or if the
insured refuses to waive it, the lawyer cannol ethically con-
tinue the joint representation. Whether the lawyer may con-
tinue to represent any of the clients under these circum-
stances is determined by Rule 1.9, Conflict of Interest:
Former Client, aceording to the Comments Lo Rule 1.7. Rule
1.9 provides:

A lawyer who has formerly represented a client in a
matter shall not therealter: (a) Represent another per-
son in the same or a substantially related matter in
which that person’s interests are materially adverse to
the interests of Lthe former client, unless the former
client consents after consultation.

As applied to insurance defense, Rule 1.9 should be read to
require the lawyer to obtain the insurance company's consent
Lo the lawyer's contintied representation of the insured after a
conflict has arisen. This conclusion is consistent with Lthe
case law in Alabama, and in the majority of other jurisdic-
tions, which holds that a lawyer retained by the insurance
company represents only the insured where there is a conflict
of interest, The insurance company is likely Lo consent, since
it is contractually obligated to provide ils insured with a
defense and substituting new counsel for counsel already
familiar with the case will clearly add Lo its costs.

In mosl instances, however, conflicts stemming from insur-
ance company strategies to control defense costs will nol mate-
riadize, If an insurance company's restrictions would prevent a
lawver from adequately representing the insured in a particular
case, the lawver should so inform the insurance company,
Several considerations favor the company's acquiescence Lo
necessary delense costs, First, it is generally in the insurance
company’s interests to ohlain a defense judgment or Lo mini-
mize a plaintiff's judgment, and counsel’s determination that
particular measures are necessary to do so will lkely carry sig-




nificant weight, Second, any restriction which would prevent
adequate representation creates a non-waivable conflict of
interest under Rule 1.7(b)(1), which in turn precludes the joint
representation of insurance company and insured. Although
this precise situation has not been litigated in Alabama, the
logic of the Alabama case law suggests that the insurance com-
pany would be required Lo use separale counsel to protect its
interests, with attendant expenses; the cost of separate repre-
sentation for insurer and insured would almost certainly
exceed the cost of the disputed defense measures. Third, an
insurance company is contractually obligated to provide a
defense for its insured, and failure to provide an adequate
defense may subject it to lability for breach of contract. In
extreme cases, an insurance company’s insistence on ‘adher,
ence to unreasonable cost-control measures may-subject it to
liability for bad faith, with the potential for an. dwdj‘,d of puni-
tive damages in favor of the insured. Such claims wnuld likely
be adjudicated along the same lines as cases lmrnlvmg the
insurer's failure to settle a claim within/policy limits. In one”
such case, the Alabama Supreme Courd, cﬂjng Anthmaﬂ

Insurance Law and Practice, Section] 4712rnrtictﬂatmlawst (= ':

for bad faith which could be applied i m this qanraxt as woll:

The question is always: DNd the msur'ur exercise that
degree of skill, judgment, and c.(lnsi'dﬁr.‘lliun for the W@I
fare of the insured which it, as a skilh.d professional |
defender of lawsuits having sole churﬂe of the investigas
tion, settlement, and trial of the sulb. may have been
expected to utilize? 250 ™

State Farm Mutual Automaobile hﬁumﬂw Co. v, / !nms

554 S0.2d 387, 391 (Ala. 1989). /

In short, litigation management guidelines afe muc,h |mm:
likely to create professional ethical problems jn a single client.
representation than in a dual representation; A lawyer who

represents only the insured is obligated, under Rules 1.8(f) ) '
and 5.4(c), to exercise independent proféssipnal judgment o, |

behalf of the insured. The lawyer’s professional independence
is directly and unavoidably challenged LdCh time a non- -::Iieﬂt'.'
insurance company altempls to wniml Or restrict the I|l|ga
tion against the insured. Where the governing pmff:ssmnnl
abligation is independence of professional judgment, the very
nature of litigation management guidelines raises an ethical
issue. In contrast, in a dual representation, co-clients share
the lawyer's services; the lawyer exercises professional judg-
ment on behalf of both clients. Accordingly, the lawyer's inde-
pendence and the client insurance company's control over the
representation are not the central ethical concerns. Rather,
the ethical analysis centers on adequacy of the representation
and issues of the insured client’s consent, The insurance com-
pany, as a clienl, may impose restrictions on the representa-
tion or control the litigation in various ways, as long as the
co-client insured consents after disclosure and the resulling
representation is adeguate under Rules 1.1 and 1.3. Thus, a
lawyer's adherence to litigation management guidelines may
be entirely consistent with the professional obligations of
competence, diligence and disclosure required in a dual repre-
sentation of insurer and insured, but is always questionable in
a single representation, where Rules of Professional Conduct
require the lawyer's exercise of professional judgment on
behalf of the insured, independent of the non-client insurer.

|
¥

Third-Party Audits
With regard to third-party audits of an insurance defense
lawyer’s bills, the Disciplinary Commission concluded that:

[A] lawyer should nol permit the disclosure of informa-
tion relating to the representation to a third party, such
as a billing auditor, if there is a possibility that waiver of
confidentiality, the attorney-client privilege or the work
product privilege would occur.

In reaching its conclusion, the Commission relied on
Alabama Rules of Professional Conduct 1.6, Confidentiality of
Information, and 1.8(0(3), Conflict of Interest: Prohibited
Transactions, which respectively provide:

A !awu.rshall nol reveal information relating to repre-
sentation-Gf7a elierib unless the client consents after
congultation, exL'ap't "fqr disclosures that are impliedly
authorized in order to carry out the representation.

A lilwytt{l‘ shai_l rmt af;cept compensation for representing a
client” ffom one uthar than the client unless: information
relalmg 1o rcj:l}’w.ntatwn uf a client is protected as required
hy ?{ule 16— .

“As no;ed in the dsscuasmn of litigation managemen! guide-
lines; Rule 1.8{f) appi:es m\ly where there is a conflict of
interest belween the msufam.a. company and its insured.
chardlesﬁ since Rule 1 8(1)(3) refers to Rule 1.6, that rule
sets out tht inﬁuranm‘ ﬂﬂfclw. lawyer's obligations,

ILis elear, that bllllng statements fall within the broadly-

I’wordvﬂ prescription of Rule 1.6(a). Such statements consti-

(tute Sinformation- relating 1o representation of a client,” dis-
Llosure of which hreaches the obligation of confidentiality.
'Neither of the mu,eptmn# indicated in 1.6(a) apply. Insurance
contracts contain no, imphut ar explicit consent to breaches
of the insured client’s right to confidentiality. Disclosures of
hilling |nI'nr|1L|l|rm to a third party are nol * muplledl'v autho-
l‘t":ri:d in order to Lm’ry out the representation,” unlike, for
ummple an ElLlI'IlI‘m“sIOB of a fact that cannot be disputed in the
course of litigation, mform.slmn provided in response to valid
dlmgwcry requests, or necessary disclosure of information in
the'course of negotiations, If anything, the opinion is not
stated strongly enough. The harm to the client is the disclo-
sure itself, and not the possibility of waiver, Any disclosure
constitutes a breach of confidentiality in contravention of
Rule 1.6(a), regardless of the possibility of waiver of the alloy-
ney-client or work product privileges. The duty of confiden-
Hality is broader than the attorney-client and work product
privileges, and breaches of the duty affect and may harm the
client even if the privileges are not implicated. o

Susan Randall

Profossor Susan Randall 1oacnos nouianco
imw @l the Uiniversity of Alabama School of Law. Sha
mcabwd har J.0. from Colurmitia Univarsity in 1062
and hag bisen a memier of the s schoal faoulty
aince 1992
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Why a Women’s Section?

Why has the Alabama
State Bar Board of Bar
Commissioners created a
Women's Section?

i April 1998, the Commillee on
I Women in the Profession hosted a
retreat to consider the concerns of

women lawvers in Alabama, This retreat
focused on matlers raised by a survey of
women lawyers carried out by the com-
mittee in 1996-87, under the leadership
of Celia Collins of Mobile, Women
lawvers and judges from each county in
the state and representatives of law
schools in the state were invited. [t was
a consensus of those attending the
relreat that the greatest need for
women practilioners was the creation of
a women's section of the state bar,

Following the circulation of petitions
and a report and recommendation from
the committee, the Board of Bar
Comimissioners established the section
in December 1998,

Background

Beginning in October 1993 with the
Task Fforce on Women in the Profession,
appointed by then-state bar President
Spud Seale, and followed in October
1995 by the Board of Bar
Commussioners creation of the
Commitlee on Women in the
Profession, the ASB has been studving
the status of women lawyers in
Alabama,

At the April 1998 retreat, members of
the Commiltee on Women in the
Profession considered a number of
aptions, including continuing the com-
mittee structure, creating a separate bar
association, and organizing a new seclion.

Options

The committee structure contained
several limitations, The members and
the chairperson of the Committee on
Women in the Profession were appaint-
cd annually by the president of the state

By Caryl P, Privett

har, Membership on the committee was
limited as was the missien and the bud-
get. Finally, the role of the committee
was perceived as somewhat limited: sur-
veying and studying the role and status
of women in the legal profession, serv-
ing in an advisory capacity to other
committees, and making recommenda-
tions to the Board of Bar
Commissioners,

Another option was organizing a sep-
arate women's bar association, There
are two nationwide women's bar associ-
ation: the National Association of
Women Lawvyers and the National
Conference of Women's Bar
Associations. There are separate
women's bar associations in many stales
and numerous metropolitan areas
throughout the United States, Both the
Women Lawyers Section of the
Birmingham Bar Association and the
Committee on Women in the Profession
have participated in the activities of the
National Conference of Women's Bar
Associations,

African-American lawyers in Alabama
have an active statewide association, the
Alabama Lawyers Association, and an
active association in Birmingham, the
Magic City Bar Association, The latter
has a representative on the Executive
Commiltee of the Birmingham Bar
Association,

After reviewing the options, the atten-
dees al the April 1998 retreat proposed
the creation of a section. Creating a sec-
tion means crealing a membership
group. The section is open to all mem-
hers of the Alabama State Bar, not a
select group of under 50 people. (As of
this writing, there are approximately 70
members of the section, with new mem-
bers joining weekly.) Creating a section
means developing programs, commil-
tees, membership and a financial hase,
A commitlee uses funds from the stale
bar; a section has its own funds. The
members of the committee believed
that the needs of women lawyers in
Alabama could most appropriately he

addressed by working within the state
bar rather than by establishing a sepa-
rate organization,

Issues

The most significant issue for women
practitioners in Alabama, based ugpon
the 1996-97 survey and the 1998
retreat, is how to “network” with other
women lawyers, This is particularly true
for women who practice primarily out-
side the metropolitan areas of the state,

In addition Lo networking, the cre-
ation of a section would provide the
opportunity for women to more fuily
participate in bar activities. This belief
is based upon observing the activities of
the Young Lawyvers' Section and the
experience of the Women Lawyers
Section of the Birmingham Bar,

By presenting programs, some in
conjunction with state bar programs or
other seclions and committees, the
Women's Section hopes to broaden the
resources and learning opportunities,
not only for women lawyers, bul also for
all members of the bar,

Opportunities

The Women's Section of the Alabama
State Bar offers new opportunities for
women lawyers in the state to partici-
pate in the activities of the bhar, to inter-
act with each other and to enhance
their practices,

Members of the Execulive
Committee, attendees of the Women's
Section's first annual meeting in May,
and charter section members are cur-
rently working to develop means to
communicate effectively among the
membership, as well as ideas for new
programs and projects. Anyone who is
interested in joining the seclion is invit-
ed to send $20 for dues Lo the Women's
Section, 115 Office Park Drive, Suite
320, Birmingham 35223, m

Cargl B Privett, of Birmingham, is the
current chair of the ASHE Women's
Section,




By J. Anthony Mclain, general counsel

Law Firm
Name-

The Name of a
Law Firm May
Not Contain
the Names of
Members of
the Law Firm
Who Are Not

Partners

J. Anthony McLain

Under old DR 1-102C), a lawyer
could not hold himself out as having a
partnership unless the lawyers were, in
fact, partners. Rule 7.5 of the current
AMabama Rules of Professional Conduct
died not expressty prohibit the lalse
implication in advertising that a part-
nership existed.

Question:

With the current rule in mind, can
the name of a law firm contain the
names of members of the firm who may
not be partners?

Alternatively, can the name of a law
firm contain the names of members

who are compensated by a percentage
of their gross income produced for the
firm rather than by strict salary?

Answer:

The name of a law Hirm may not con-
tain the names of members of the law
firm who are not partners. However, the
name of the law firm may contain the
names of members who are compensal-
ed by a percentage of their gross income
produced for the firm rather than by
strict salary, if they are partners.

Discussion:
Rule 7.1¢a), Alahama Rules of
Professional Conducl, states:

“A fawyer shall not make or cause
to be made a false or misleading
communication about the lawyer
or the lawyer's services. A com-
munication is false or misleading
if it
{a) contains a material misrepre-
sentation of fact or law, or omits
a facl necessary o make the
statement considered as a whaole
nol materially misleading.”
Rule 7.5ta), A.R.P.C, states, in part,
that:

“A lawyer shall nol use a firm
name letterhead, or other profes-

OPINIONS OF THE GENERAL COUNSEL

sional designation that violates
Rule 7.1."

While Alabama did not adopt the pro-
visions of Model Rute 7.5(d) which
expressly prohibited the false implication
in advertising that a partnership or orga-
nization of lawyers existed, prior opin-
ions of the Disciplinary Commission
have effectuated just such a prohibition.
Further, the language of Model Rule
7.5(d) seems Lo be superflucus since any
misteading designation would be prohib-
ited either by Rule 7.1 or 7.5(a).

In Ethics Opinion 391, the
Disciplinary Cormmission held that
three allorneys who were nol partners
in the classical sense, i.e., sharing in
fees billed to the lirm's clients and also
sharing in responsihility and liability,
could not use their last names as a firm
name since the same would be mislead-
ing and therefore unethical.

[t RO-82-564, the Disciplnary
Commission held that an attorney and
an associate who had not been admitted
to the Alabama State Bar could not eth-
ically open a bank account in the name
of “A and B, Atlorneys,” The
Commission reasoned that while the
proposed style of the bank account
would be circulated to and observed by
a limited segment of the public and
thus not be as deceptive to the general
public as would a letterhead or profes-
sional announcement, it would still be
deceplive and misleading.

In RO-86-61, the Disciplinary
Commission held thal the use of an
associale’s name in the firm name, let-
terhead, billing, elc., was impermissible
since the lawyer and associate were not
entering into a formal partnership,
financial or otherwise, thus making use
of the firm name {including the associ-
ate's name) deceptive and musleading lo
the pubtic, The Commission qualified
its holding by stating that if the lawyer
and the associate were entering inlo
arrangements where there would not be
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a partnership in the traditional classical
sense, the associate’s name could appear
upon Lhe letterhead, but not in the firm
name, The South Carolina Bar, in
Opinion 86-12, held that a firm may not
use an associate’s name in the firm
name because the relationship is not a
partnership and could mislead the pub-
lic,

Discussion of this issue should also
include some mention of the use of
trade names by a firm. Former EC 2-1]
stated that:

“Ihe name under which a lawyer

conducts his practice may be a

factor in the selection process.

The use of a trade name or an

assumed name could mislead Jay-

men concerning the identity,
responsibility, and status of those
practicing thereunder.

Accordingly, a lawyer in private

practice should practice only

under his own name composed of

the name of one or more of the

fawvers practicing in a parlner-

ship, or, if permitted by law, in the

name ol a prolessional legal cor-

LARENCE

the

;orlrh vmau

poration, which should be clearly
designated as such,

“For many vears, some law firms
have used a firm name retaining
one or more names of deceased or
retired partners and such practice
is not improper il the firm is a
hona fide successor of a firm in
which the deceased or retived per-
son was a member, if the use of
the name is authorized by law or
by contract, and if the public is
not misled thereby, However, the
name ol a partner who withdraws
from a firm bul continues to prac-
tice law should be omitted from
the firm name in order to avoid
misleading the public.”

Further, Rule 7.5(a), A.R.P.C., states,

in parl;

“A trade name may be used by a
lawyer in private practice if it does
not imply a connection with a
dovernment agency or with a pub-
lic or charitable organization and
is not otherwise in violation of
Rule 7.1 or Rule 7.4."

Papantonio explains
how neither

Clarence Darrow

nor Atticus Finch
resembled the
single-dimensional,
linear-thinking
attorney that seems o
Be almost cliché and
epidemic in the '90s.
They were not abridged
versions of lawyers,
Thetr endless effort to
understand and
appreciate the world
outside the four walls
of their offices provided
balance to their lives,
They both worked hard
to acquire a type of
enlighrened wisdom
that improved their

lessons for the moder pf.l;lw*yer
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lyes and the lives of
people they served.

The Comment to Rule 7.5 shows the
continuation of the policy of allowing
the use of the name of a deceased part-
ner in the firm name since such would
constitute a trade name,

Interpretation of Rule 7.5 also recog-
nizes that many traditional law firms
bear the names not anly of deceased
partners, but of former partners, nol
deceased, who are retived, “of counsel”
or may have relinguished their position
as a partner in the firm but are still a
firm member. The continued use of this
traditional name is obviously not mis-
leading under such circumstances, and
i no way violates the true spirit of the
intent of Rule 7.5

Lawvers should take care to be clear
aboul the organization or entity of
which their practice consists, The dan-
ger Lo be avoided is the possible mis-
leading or deceiving of the general pub-
lic as to the identity, status and respon-
sibility of lawyers within the fivm,

The situation proposed in the alterna-
tive question would likewise be gov-
erned by the above reasoning and
authorities, [RO-91-04] m
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DISCIPLINARY NOTICES

Notices

¢ Notice is hereby given to Kenneth
Coy Sheets, Jr., formerly of Dothan,
that he must respond Lo the formal
charges in Disciplinary files ASB 98-
112(A), 98-113(A), 98-157(A), and
99-061(A) within 28 days Irom the
date of this publication, September
15, 1999, Faillure to respond shall
resull in further action by the Office
of General Counsel and/or a default
iudgment to be entered against him,

* Notice is hereby given to Phillip
Eugene Kinney, who practiced law
in Montgomery, and whose where-
abouts are unknown, that pursuant
to an Order to Show Cause of the
Disciplinary Commission of the
Alabama State Bar, dated May 19,
1999, he has 60 days from the date
of this publication (September 15,
1999) to come into compliance
with the Client Security Fund
assessment requirement for 1999,
Noncompliance with the Client
Security Fund assessment require-
ment shall result in a suspension
of his license, [CSF 99-4|

» Notice is hereby given Lo William
Clayton Wallace, who practiced law

in Gulf Shores, Alabama and whose
whereabouts are unknown, that
pursuant o an Order to Show
Cause of the Disciplinary
Commission of the Alabama State
Bar, dated July 19, 1999, he has 60
days from the date of this publica-
tion (September 15, 1999) to come
into compliance with the
Mandatory Continuing Legal
Education requirements foy 1998,
Noncompliance with the MCLE
requirements shall resull in a sus-
pension of his license, [CLE 99-31]

Nolice is hereby given lo Joan
Charlene McLendon, who practiced
law tn Conway, Arkansas and
whose whereabouts are unknown,
that pursuant to an Order to Show
Cause of the Disciplinary
Commission of the Alabama State
Bay, dated May 19, 1999, she has 60
days from the date of this publica-
tion (September 15, 1999) to come
into compliance with the Client
Securily Fund assessmenl require-
ment for 1999, Noncompliance
with the Client Security Fund
assessment requirement shall
result in a suspension of her
license, {CSF 99-5]

e Notice is hereby given to Joan
Charlene Mclendon, who pracliced
law in Conway, Arkansas, and whose
whereabouts are unknown, that pur-
suant to an Order to Show Cause of
the Disciplinary Commission of the
Alahama State Bar, dated July 19,
19949, she has 60 days from the date
of this publication {September 15,
1994) to come into compliance with
the Mandatory Continuing Legal
Educalion requirements for 1998,
Noncompliance with the MCLE
requirements shall result in & sus-
pension of her license [CLE 99-22]

* Natice is hereby given to Greg
Fonatine Jones, who pracliced law
in Lillian, Alabama and whose
whereabouts are unknown, that
pursuant to an Order to Show
Cause of the Disciplinary
Commission of the Alabama State
Bar, dated July 19, 1999, he has 60
days from the date of this publica-
Lion (September 15, 1999) to come
into compliance with the
Mandatory Continuing Legal
Education requirements for 1998,
Nonecompliance with the MCLE
requirements shall resull in a sus-
pension of his license, [CLE 99-17]

Relnatatemenls

¢ Birmingham attorney James
Edmund Odum, Jr. was reinstated to
the practice of law in the State of
Alabama by order of the Alabama
Supreme Court. effective July 16,
1999, [ASB Pet. No, 99-03)

o Guntersville attorney John Wallace
Starnen was reinstaled to the active
practice of law by order of the Alabama
Supreme Court effective June 23,
1999, [ASB Pet, No, $9-04]

Disbarments
» James Cannon, Jr. of Detroit,
Michigan was disharred from the prac-

tice of law in the State of Alabama by
order of the supreme court effective
May 28, 19949, The respondent attorney
advised his client thal he had settled
his case and oblained a judgment in
his favor in the amount of $3.500. The
respondent attorney promised to for-
ward the net proceeds to the client,
but failed to do so, Al efforts by the
clignt to communicale with the
respondent attorney were unsuccess-
ful. The client filed a grievance with
the bar, but the respondent atlorney
falled or refused to respond Lo repeated
requests for information by the Office
of General Counsel. The respondent

atlorney's failure Lo cooperale resulled
in the filing of formal charges, After
service by publication, a default judg-
ment was entered against the respon-
dent attorney. The respondent attorney
was found to have violated Rules 8.1(b)
[bar admission and disciplinary mal-
ters] and 8.4 (a) (¢) (d) and (g) [mis-
conducl], [ASB No, 97-304)

e Pelham attorney William F. Mathews
was disharred from the practice of
law in the State of Alabama by order
of the Supreme Court effective May
28, 19949, The respondent attorney
was retained by a client to represent
her and her daughter in related
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criminal and juvenile proceedings.
The client paid the respondent attor-
ney $2,200. Thereafter, the respon-
dent attorney disappeared, abandon-
ing his clients. The client filed a
grievance with the bar, but the
respondent attorney failed or refused
to respond to repeated requests for
information by the Office of General
Counsel, The respondent attorney's
failure to cooperate resulted in the
filing of formal charges. After service
by publication, a defaull judgment
was enlered against the respondent
attorney. The respondent attorney
failed to appear for the hearing to
determine discipline, The respondent
attorney was found to have violated
Rules 1.3 [diligence], 1.4(a) [commu-
nication], L.16(d) [declining or ter-
minating representation), 8,1(b) [bar
atdmission and disciplinary malters]
and 8.4 (a) {¢) and {g) [misconduct],
{ASB No. 97-344|

On June 4, 1999, the Alabama
Supreme Court disbarred Enterprise
attorney Daniel F. Carmichael, Jr.
from the practice of law, This action
was in conjunction with the
Disciplinary Board of the Alabama
State Bar. The bar's disciplinary rules
allow a lawyer who is the subject of
an investigation or proceeding
involving misconduct to surrender
his law license, The bar has been
investigating complaints against Mr.
Carmichael concerning his issuance
of “insufficient funds” checks from
his altorney's rust account. An
analysis of the trust account records
was performed by the bar's office of
general counsel. This revealed that
Mr. Carmichael had been using trust
funds to pay various personal expens-
5, Mr. Carmichael and his atlorney

met with the bar on May 29, 1598,
and My, Carmichael signed the con-
sent to disharment at that time,

Suspensions
¢ Effective February 9, 1999, allorney

Omar Mark Zamora of Phenix Cily
has been suspended from the prac-
tice of law in the State of Alabama
for noncompliance with the 1997
Mandatory Continuing Legal
Education Rules of the Alabama
State Bar, [CLE 98-41]

Huntsville attorney Sheila Kay
Facemire was suspended from the
praclice of law in the State of Alabama
for a period of 91 days effective May
29, 1999, The suspension was based
upon the respondent altorney's plea of
duilty to violating Rules 1.3, 1.4, and
8,1(b), Alabama Rules of Professional
Conduct, Ms, Facemire was retained
in six separiate matters to represent
clients in various legal matters which
included matters involving estate and
probate, workers' compensation,
wrongful termination and retaliatory
discharge. Her representation in these
matters began as early as 1993 and
continued through 1996 and 1997,
During this time, Ms, Facemire admit-
ted to doing little to no work in any of
these matters and further admitted to
failing or refusing lo communicate
with her clients regarding their cases.
In two of these cases, when grievances
were filed with the Alabama State Bar,
Ms, Facemire failed or refused to
respond to numerous requests for
information regarding the grievances
from both the Office of General
Counsel of the Alabama State Bar and
the Huntsville-Madison County Bar

Association local grievance commiltee,

Hooked on Alcohol or Drugs? -
You don’t have to be. ..

The Alabama Lawyer Assistance Program
can help. Calls are strictly confidential.

Phane (334) 834-7576 or

(334) 395-0807 (24-hour pager).
Jeanne Marie Leslie, program director

Based upon Ms, Facemire’s plea of
guilty, she was ordered to receive a
91-day suspension which was to be
held in abeyance pending successful
completion of her probation, While
on probation, Ms. Facemire admitted
to violating the terms of her proba-
tion. Therefore, her probation was
revoked and the 91-day suspension
which was being held in abeyance
was placed in effect, |ASB Nos. 95-
347, 97-298, 97-362, 98-108, 4B-158,
& O8-275]

Brenda W. Hardison was suspended
from the practice of law in the State
of Alabama for a period of 60 days
effective June 2, 1999, for violating
Rules 2.1 [Advisor], 4.1{a} [truthful-
ness in statements to others] and
BA(a) and (g) [misconduct], Alebama
Rules of Professtonal Conduct.

While employed with Legal Services
Corporation of Alabama, the respon-
dent attorney, as well as other attor-
neys, had represented Willie Marshall
and Lynette Marshall in various legal
matters. During the course of the
respondent attorney's representation
of the Marshalls, she engaged in an
adulterous relationship with Willie
Marshall, This relationship, comhined
with other factors, eventually lead Lo a
breakdown of the marriage and the
Marshalis were divorced by decree of
the Circuit Court of Baldwin County
on March 23, 1994, The decree of
divorce awarded Mrs, Marshall and her
children the marital residence and
ordered that her ex-husband, Willie
Marshall, continue to make the mort-
gage payments. Subsequent to this
order, Mr. Marshall failed Lo pay the
morlgage payments as ordered and
the house was evenlually placed in
foreclosure, Mrs. Marshall was able to
make arrangements to bring the
morigage payment arrearage up to
date and stop the foreclosure,
However, the respondent attorney
intervened on behalfl of Willie Marshall
and advised the attorney representing
the mortgage company that Mr,
Marshall was the mortgagor, and that
it was his desire for the foreclosure Lo
proceed, Thereafter, the respondent
attorney and Mr. Marshall arvanged to
have a “straw man” purchase the
house at the foreclosure sale with an
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understanding that Mr. Marshall
would then buy back the residence
from the straw man, thus circumvent-
ing the court's order entered in the
divorce proceeding, [ASE No, 97-175]

Public Reprimands

* Birmingham attorney Scott Johnson
Humphrey received a public repri-
mand without general publication on
May 21, 1999 for having violated
Rules 1.3, 1.5(a), 1.5(b), and 1.5(c),
Alabama Rules of Professional
Conduct,

During 1993 and 1994, he was a
partner in the firm of Stewart, Davis
& Humphrey, BC. The firm acted as
a closing agent for more than 2,000
real estate closings, The settlement
statements in a substantial number
of these closings reported erroneous
amounts for “government recording
and transfer chardes.” Individually,
these errors only resulted in nominal
overcharges or undercharges Lo the
parties Lo the real estate transaction.
However, collectively, the errors
resulted in an accumulation of a sub-
stantial surplus of funds within the
firm's recording Lrust account with
the settlement statements or month-
ly bank statements.

Upon discovery of the surplus funds
in the recording trust account,
rather than conducting an investiga-
tion to determine the cause, respon-
dent attorney and other members in
his firm transferred or allowed these
funis to be transferred Lo the firm's
operating account and commingled
with the attorney with allorney
funds, Additionally, there was evi-
dence that the recording trust
account was used or allowed Lo be
used to pay firm expenses,

The Disciplinary Commission, in its
deposition of this matter, considered
that respendent attorney had no
prior disciphinary history and there
wis no evidence of intentional mis-
conduct. The Disciplinary
Commission ordered that the
respondent attorney receive a 90-day
suspension, the imposition of said
suspension being conditioned on
successful completion of a two-year
probationary period, Other condi-
tions of probation were ordered,

including a condition that respon-
dent attorney and his co-respondents
make restitution in the amount of
$31,000 as directed by the
Disciplinary Commission. |[ASB No.
95-207(B)|

Birmingham attorney Stephen Kent
Stewart received a public reprimand
without general publication on May
21, 1999 for having violated Rules
1.4, 1.5(n), 1.5(b) and 1.5(c),
Alabama Rules of Professional
Conduct,

Buring 1993 and 1994, he was a
partner in the firm of Stewart, Davis
& Humphrey, P.C. The firm acted as
a closing agent for more than 2,000
real estate closings. The settlement
statements in a substantial number
of these closings reported erroneous
amounts for “dovernment recording
and transfer charges.” Individually,
these errors only resulted in nominal
overcharges or undercharges to the
parties to the real estate transaction.
However, collectively, the errors
resulted in an accumulation of a sub-

stantial surplus of funds within the
firm's recording trust account with
the settiement stalements or month-
ly bank statements.

Upon discovery of the surplus funds
in the recording trust account,
vather than conducting an investiga-
tion to determine the cause, respon-
dent attorney and other members in
his firm transferred or allowed these
funds to be transferred to the firm's
aperating account and commingled
wilh the attorney with attorney
funds. Additionally, there was evi-
dence that the recording trust
account was used or allowed to be
used to pay firm expenses,

The Disciplinary Commission, in its
deposition of this matter, considered
that respondent attorney had no
prior disciplinary history and there
was no evidence of intentional mis-
conduct. The Disciplinary
Commission ordered thal the
respondent atlorney receive a 90-day
suspension, the imposition of said
suspension being suspended condi-
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tioned on successful completion of a
two-year probationary period. Other
condilions of probation were
ordered, including a condition that
respondent altorney and his co-
respondents make restitution in the
amount of $31,000 as directed by the
Disciplinary Commission, |[ASB No,
95-207(A))

Dothan attorney Richard Heywood
Ramasey, IV received a public repri-
mand without general publication on
July 14, 1999, Mr, Ramsey was
appointed by the Circuit Court of
Houston County to represent a crim-
inal defendant. Alter the client was
convicted another attorney was
appointed to represent the clienl on
appeal. Despite this facl, Mr, Ramsey
accepted $2,000 from the client’s
wife to handle the appeal. Mr,
Ramsey provided little, if any, legal
services in conneclion with the
appeal. When the client’s wife
demanded a refund Mr, Ramsey
attempted to justify retaining the fee
by claiming to have done work for
which he had already billed the State
of Alabama in connection with the
client’s criminal trial. Mr. Ramsey
was found to have violated Rule1.5(a)
of the Rules of Professional Conduct
of the Alubama State Bar which pro-
hihits an attorney from charging a
clearly excessive fee, Rule 1.5 ()
which preludes an attorney appoint-
ed to represent an indigent ¢riminal
from accepling any money in the
matter from the defendant or anyone
on the defendant’s behalf, Rule 8.4(c)
which provides that il 15 misconducl
involving dishonesty, fraud, deceil or
misrepresentation and Rule 8.4 (g)
which provides that it is professional
misconduct for a lawyer Lo engage in
conduct that adversely reflects on his
fitness to practice law. In addition Lo
the reprimand Mr. Ramsey was
ordered to refund $2,000 to his
client’s wife, which he has done,
|ASH No. Y8-156(A)]

Tuscaloosa attorney Steven Franklin
Harrison received a public repri-
mand with general publication
before the Board of Bar
Commissioners of the Alabama State
Bar on May 21, 1999, The reprimand
wits a result of Mr. Harrison's having

misappropriated and converted to his
own use $4,650 in funds belonging
to his faormer client, Chevron USA.
Mr, Harrison repaid the misappropri-
ated funds and voluntarily suspended
his practice of law for approximately
one year during which time he
received counseling and treatment,
In addition to the reprimand Mr,
Harrison was placed on probation for
a perfod of two years. [ASB No, 98-
042{A))

On May 21, 1999, Birmingham attor-
ney David Alfred Reid received pub-
lic reprimands without general pub-
lication in two separate matters.
These reprimands were agreed Lo in
conjunction with a plea agreement,
Restitution to the two clients
involved was also agreed Lo in Lhese
matters,

In ASB 96-354(A), Mr. Reid was hired
Lo defend Spiral Industry, Ine. ina
lawsuil filed in Tuscaloosa County,
Alabama. He was paid a retainer of
$10,000. In early 1996, he advised
the client that he was closing his
office. He referred the case Lo other
counsel to handle. After his with-
drawal, he failed to respond Lo
numercus requests for the case file,
Spiral's new lawyer had Lo recon-
struct file materials at great expense
Lo the ¢lient, Even though he had
only represented Spiral for a couple
of months, he did not refund any
portion of the refainer, He entered a
plea to violating Rule 1.16(d).

In ASH 97-011(A), Mr. Reid began
representing Robert B, Steele in a
Chapter 12 bankruptey proceeding in
June of 1996, Mr, Steele paid Mr.
Reid a retainer of $2,200 which was
reported to the Bankruptey Court,
The case developed a number of
irregularities and experienced undue
delays, which the client blamed on
Mr. Reid. Finally, Mr. Steefe divected
Mr. Reid to dismiss the case on
October 15, 1996, Alter the dismissal
of the case, Mr. Steele sought other
counsel. He attempted to get his file
from Mr. Reid without success, Of
the $2,200 retainer paid to Mr, Reid,
the Banlkruptey Courl only approved
fees in the amount of $750. Mr, Reid
kept the entire fee, but $1,450
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should have been refunded upon dis-
missal of the case. This also involved
a violation of Rule 1.16(d)

Richard Terrell Davis received a pub-
lic reprimand without general publi-
cation on May 21, 1999 for having
violated Rules 1.3, 1.5{n), 1.5(b}, and
1.5(¢), Alabama Rules of Professional
Conduct.

During 1993 and 1994, he was a
partner in the firm of Stewart, Davis
& Humphrey, P.C. The firm acted as
a closing agent for more than 2,000
real estate closings, The settlement
statements in a substantial number
of these ¢losings reporied erronecus
amounts fer “government recording
and transfer charges." Individually,
these ervors only resulted in nominal
overcharges or undercharges to the
parlies Lo the real estate transaclion.
However, collectively, the errors
resulted in an accumulation of & sub-
stantial surplus of funds within the
firm’s recording trust account with
the settlement statements or month-
ly bank stalements,

Upon discovery of the surplus funds
in the recording trust account,
rather than conducting an investiga-
tion to determine the cause, respon-
dent attorney and other members in
his firm transferred or allowed these
funds to be transferred to the firm's
aperating account and commingled
with the atterney funds. Additionally,
there was evidence thatl the record-
ing trust account was used or
allowed te be used Lo pay firm
expenses.

The Diseiplinary Commission consid-
ered that respondent altorney had no
prior disciplinary history and there
was no evidence of intentional mis-
conduct, The Disciplinary
Commission ordered that the respon-
dent altorney receive a 90-day suspen-
sion, the imposition of said suspen-
sion heing conditioned on successful
completion of a two-vear probationary
period. Other conditions of probation
were ordered, including a condition
that respondent altorney and his co-
respondents make restitution in the
amount of $31,000 as directed by the
Disciplinary Commission, [ASB No.
95-207(C)] =




he Young Lawyers' Section of the

Alabama State Bar is thriving,

and 1 am proud Lo say that | have
been associated with a section that has
reached out to so many people. | have
now served the bar through my involve-
ment in the YLS since 1991, Yet, while
my term as president has come Lo an
end and | am less than one year away
from “aging out” as a young lawyer (as
that term is defined), | assure you that
the fundamental principle of public ser-
vice is well rooted in the YLS.

There are many worthwhile endeavors
and programs sponsored hy the YLS, of
which all lawyers can be proud. The
YLS organizes and runs the admissions
ceremony held each spring and fall. Lisa
Van Wagner of Mortgomery chairs this
subcommillee and she devoles a signifi-
cant armount of time and effort in mak-
ing the ceremony for new admitlees a
stccess. [t is not easy seheduling a date
convenient for the supreme court jus-
tices, juddes of the courts of civil and
criminal appeals, a federal court judge,
state bar oificers, and a venue for the
ceremony, as well, Lisa has accom-
plished all of this thanklessly over the
last several vears and deserves your
recognition,

The YLS also sponsors a minority par-
ticipation program. This subcommittee
is currently chaired by La Barron
Boone of Montgomery, The purpose of
this program is to open the door Lo the
legal profession as a career choice for
minority students. This is accomplished
by engaging the assistance of successful
minority lawyers and/or judges who
parlicipate i a “symposium” for stu-
dents. It is our belief that by hearing
from these successful professionals in
the legal field, a positive impact can be
made on the students,

YOUNG LAWYERS’ SECTION

By Gordon G, Armstrong, I, VLS President

Our Youth Judicial Program is a joint
project with the YMCA. This program is
a mock trial competition for high
school students and is extremely popu-
lar statewide. The winners of local
countywide competition ascend on
Montgomery for “finals.” The stalewide
winners then go to a regional muiti-
stale competition, and, ultimately,
national winners are chosen, The stu-
dents themselves serve as lawyers, wil-
nesses, judges and jurors.

Another subcommittee of the YLS
that has provided invaluable public ser-
vice is the Disaster Legal Services
Commiltee, This is our "emergdency
response committee” that is only called
upon when FEMA declares a natural
disaster in our state. The commitlee is
co-chaired by Jenelle Evans of
Birmingham and Kim Calamett] of
Mabile, and is “staffed” by volunteer
lawyers of the YLS. This aid program
olfers help with such legal concerns as
insurance claims for medical bills: loss
of property; drawing up wills and other
legal papers lost in a disaster: home
repair contracts and contractors; and
possible landlord and tenant problems
arising from a natural disaster.

The most recognized program spon-
sored by the YLS is the annual
Sandestin Seminar. This CLE opportu-
nily is held cach May at the beautifu!
Sandestin Resorl in Sandestin, Florida,
This is a tremendously popular seminar,
not only because of the “amenities,” but
because of the programs that are offered
and the atmosphere in which it is held.
I encourage all lawyers 1o attend this
exciting seminar,

The new officers of the YLS for 1999.
2000 were elected at the state bar's
annual meeting in July in Birmingham.
This year's officers are:

President: Thomas B, Albritton,
Andalusia

President-elect: J. Cole Portis,
Montgomery

Secretary: Todd S, Strohmeyer, Mobile

Treasurer: Robart Gordon Methvin, Jr..
Birmingham

immediate Past President: Gordon G.
Armatrong. 11, Moblle

Congratulations to each of the new
officers! B
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Federal and State Trial Courts
Adopt Standards for Professional Conduct

The judges of the Tenth Judicial Circuit Court of Alabama and the judges of the United States District Court for the Middle
District of Alabama recently adopted standards for professional conduct. Both courts acknowledged the assistance of the
Alabama Defense Lawyers Association and the Mabama Trial Lawyers Association for coming fo the farefront (o promaole civility
and professionalism within the legal profession, The standards adopted are designed to encourage lawyers and judges o meet
their obligations to each other, to litigants and to the system of justice, and thereby achieve the twin goals of civility and profes-
stonalism which are hallmarks of a learned profession dedicated to public service. Copies of the standards adopted by the courls
are available from the Clerk of the United States District Court for the Middle District of Alabama in Montgomery and the Clerk
of the Tenth Judicial Circuit of Alabama in Birmingham.

TENTH JUDICIAL CIRCUIT OF ALABAMA
GENERAL ORDER

STANDARDS FOR PrROFESSIONAL CoNDUCT

The undersigned judges of the Tenth Defense Lawyers and the Alabama Trial Lawyer’s Duties to Other Counsel and
Judicial Circuit of Alabama have reviewed Lawvers Associations are to be praised for Lawver's Duties to the Court.
the attached Standards for Professional encouraging lawvers and judges to pro- The judges requesl that the
Conduct, Lawyer's Duties to the Court mote civility and professionalism within Birmingham Bar Associgtion, Bessemer
and Court's Duties to Lawyers, The the legal profession, The undersigned Bar Association and Alahama State Bar
Standards and Duties after having been judges will make every effort to follow send a copy of this Order to all attor-
considered were unanimously adopted by closely the Courl's Duties to Lawyers and neys who praclice before this Court.
the Court on April 8, 1999, The Alabama will expect the lawyers to adhere to the Done this the 31st day of May, 1999,
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THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA

STANDARDS

This court has careflully considered
the attached Standards for Professional
Conduct which have recently been
adopted by the Alabama Trial Lawvers
Association and the Alabama Defense
Lawvers Association, The Standards

FOR

GENERAL ORDER

PROFESSIONAL

their efforts to promolte and maintain
the highest standards of professional
conduct and civility among the Bench
and Bar, and hereby adopts the attached
Standards for Professional Conduct. The
judges of this court commit themselves

CoONDUCT

the Court are standards which they are
expected Lo observe,

The clerk is Directed to distribute
copies of this order and the attached
Standards for Professional Conduct to all
attorneys presently admitted to practice

before this court, and to furnish copies
to each attorney admitted to practice in
the future at the time of admission.

It Is So Ordered This 8th day of
January 1999,

to adherence to the Courts' Duties to
Lawyers contained therein, and all
lawyers practicing before this court are
advised that the Lawyers' Duties to
Other Counsel and Lawvers' Dulies Lo

o O

MYRON H. THOMPSON
United States Districs Judge

have been reviewed and approved by the
court's Lawyers Advisory Committee,
The court commends the Alabama
Defense Lawyers Association and the
Alabama Trial Lawvers Association for

[RAD .
United States District Judge

IMPORTANT!
Licenses/Special Membership Dues for 1999-2000

All licenses to practice law, as well as special memberships, are sald through the Alabama State Bar headguarters.

In mid-September, a dual invoice to be used by both annual license holders and spacisl members will be maiied to evary
lawyer currantly in good standing with the bar.

If you are actively practicing or anticipate practicing law in Alabama batwaen Dctober 1, 1999 and Septamber 30, 2000,
please be sure that you purchase an occupational licensa. Licenses are $250 for the 1999-2000 bar year and payment must be
RECEIVED batween October 1 and Octuber 31 in order to avoid an autematic 15 percent penalty ($37.50), Second notices will
NOT be sentl

An attorney not engaged in the private practice of law in Alabame may pay the special membership fee of $125 to be con-
sidarad a member in gond standing.

Upon recaipt of payment, thase who purchase a licanse will be mailed a license and a wallet-size license for identification

purposes. Those electing special membership will be sent a wallat-size |10 card for both identification and receipt purposes.
If you do not receive an invoice, please notify Diane Locke, membership services director, at 800-354-

6154 (in-state WATS) or (334) 269-1515, ext. 136, IMMEDIATELY!
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I[N MEMORIAM

Helen S. Freeman
1903-1999

Helen S, Freeman, a longtime employee of the Alabama State Bar, died July
4, 1999, Mrs. Freeman and her husband of 58 years, Ed, had moved from
Montgomery, where they had lived for 28 years, to be near their only child,
Wanda I. Coffman, and her husband, Norman Coffiman, of Sylacauga,

Mrs. Freeman was employed initially as legal secretary to the bar's General
Counsel and later served as the Admissions Secretary lo the Board of Bar
Examiners, the position she held when she retired in October 1977, She was the
bar's first employee to retive under the state's retivement system,
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FEDERAL CIVIL PRACTICE
in
THE MIDDLE DISTRICT OF ALABAMA

FEDERAL JUDGES and experienced litigators share the fundamentals of:

Pleading, Federal Jurisdiction, and Removal

Scheduling Conferance, Rule 16 Scheduling Order, Mandatory Disclosures
Discovery, Inspections and Rule 30 (b)

Dispositive Motion Procedure

The Lawyer's Role in Court-Annexed Madiation

Non-Jury and Jury Trials, Direct/Cross Examination

Civil Appellate Fractice In The Eleventh Circuit
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APPROVED FORG6 HOURS CLECREDIT!
SFONSORED BY THE FEDERAL BAR ASSOCIATION -  MONTGOMERY CHAFTER
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Friday, December 3, 1999
Montgomery Civic Center
8:45 a.m., - 4:45 p.m.

[Registration starts at 8:00 a.m.]

FOR REGISTRATION INFORMATION, call 334-264-8005.
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RECENT DECISIONS

By Rachel Sanders-Cochran and Wilbur G. Silberman

Recent Civil
Decisions

Constitutional Law; Alabama
Constitution provides no guar
antee of equal protection

Ex parte Fred Melof, Ms. 1971900,
1999 WL 339300 (Ala., May 28,
1999). in this opinion authored by
Justice Houston, the Alabama Supreme
Court concludes that the Alabama
Constitution of 1901 conlains no guar-
antee of equal protection under the laws
of this state, The court traced the devel-
opment of equal protection principles
under Alabama law, and noted that dele-
gates at the Constitutional Convention
of 1901 specifically refused to carry over
into the 1901 Censtitution the equal
protection provision found in Alabama's
1875 Constitution, with the understand-
ing that everything conlained in the
deleted provision was covered by the
Fourteenth Amendment to the United
States Constitution. The Melof court
found that, until 1977, the Alabama
Supreme Court consistently held that
Alabama’s Constitution provided no
guarantee of equal protection. However,
the first official recognition of such a
guarantee under the 1901 Constitution
occurred in 1977, when the Alabama
Supreme Court adopted language iden-
tical to that found in an erroneous and
unofficial annotation printed in the
Alabama Code of 1940 and again in the
Code of 1975, Noting that the annota-
tion had now been corrected, the courl
declared that there is no equal protec-
tion clause in the Constitution of 1901
and any equal protection guarantee in
the State of Alabama must stem solely
from the Fourteenth Amendment to the
United States Constitution,

Evidence and medical mal-
practice; Alabama's medical
liability act prohibits only

plaintiffs from discovering evi-
dence of other acts or omis-
sions; act inapplicable to co-
defendants

Ex parte Pfizer, Inc., Ms. 1980155,
1999 WL 357415 (Ala., June 4,

1999). In this medical malpractice
action from Escambia County, the
plaintiff filed suit against a physician
and others, alleging medical malprac-
tice in connection with a circumeision,
In performing the circumcision, the
physician used.a device manufactured
by Pfizer and Valleylab, who were also
named as defendants under a products
liability claim. During the course of dis-
covery, Plizer and Valleylab sought to
discover evidence of other acts or omis-
sions by the defendant physician. The
hospital and physician objected, arguing
that Alabama’s Medical Liability Act pro-
hibited discovery of these materials, The
trial court denied this portion of the
manufacturers’ discovery requests,

The Alabama Supreme Court granted
the manufacturers' petition for writ of
mandamus, noting that under Section
6-5-551, a plaintift is prohibited “from
conducting discovery with regard to any
other act or omission or from introduc-
ing at trial evidence of any other act or
omission,” Because in this case il was
not the plaintiff but a co-defendant
seeking to discover the information
related o other acts or omissions by the
physician, the court held that Section 6-
5-551 was inapplicable and the records
sought were discoverable,

Post-trial review of damages}
latest developments regard-
ing emotional distress dam-
ages

Daniels v, East Alabama Paving,
inc., Ms. 1970883, 1999 WL 357410
(Ala., June 4, 1999). In this wrongful
death and negligence casz from Macon
County, the supreme courl again
addressed the issue of remittitur of jury
awards for pain and suffering. However,
in this case, the court reversed the trial

court's orders remitting séven compens
satory damages awards, in amounts pri-
marily representing emotional distress
damages. This action arose from a one-
car accident invelving len family mem-
bers. The plaintiffs claimed that the
highway on which they were traveling
had been improperly paved and finished
causing them to overturn. A three-year-
old passenger was killed and the other
passengers were injured in varying
degirees, Plaintiffs brought a wrongful
death and negligence claim against the
company responsible for the paving
work, The jury returned $5 million on
the wrongful death count, and awarded
seven of the plaintiffs compensatory
damages thalt far exceeded their actual
medical expenses. The defendant sought
judgment as a matter of law or new Lrial
or remittitur, The trial court expressly
found that the jury's verdict was support-
ed by the evidence and that the verdict
was not the result of bias, prejudice or
passion. However, the trial court applied
the Hammend!Green Ol factors Lo
determine that the verdicts were shock-
ingly excessive and must be reduced
because the amounts of those verdicts
greatly exceeded the plaintiff’s actual
medical expenses and therefore, had to
represent primarily pain and suffering
damages. The verdicts clearly included
an amount for emotional distress result-
ing from the death of the three-year-old
family member. The plaintiffs refused to
accept remittitur and appealed,
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On appeal, the supreme court noted
that the appropriate amount to award a
plaintiff for pain and suffering is discre-
tionary with the jury and unless thal
award 1s flawed in some way, a trial
courlt may not simply conclude that the
amounl 18 excessive and order a remitti-
tur, In this case, because the trial court
had expressly determined that the jury's
verdiel was not flawed or biased or prej-
udiced in any way, the supreme court
held that the trial court could nol sub-
stitute its judgment in place of the
jury's regarding the appropriate amount
of damages to be awarded for pain and
suffering. The supreme court held that
Lhe evidence supported the verdicts and
reinstated all of the original awards.

The court also rejected the defendant's
claim that the jury improperly awarded
plaintiffs emotional distress damages
resulting from Lhe death of the three-
year-old family member. Although the
court recognized that damages for the
mental anguish of family members is
ordinarily nol compensable in a wrong-
ful death action, in this case, the wrong-
ful death claim was tried along with
plaintiffs’ negligence claims. Because the
plaintiffs were physically injured and
were within the “zone of danger,” they
were entitled to seek damages for emo-
tional distress resulting from the defen-
dant's negligence, Thus, evidence of their
grief and mental anguish caused by the
three-year-old's death was highly rele-
vant to their claim for damages.

Finally, the supreme court retterated
thal the Hammond/Green Off factors
were inappropriate for consideration
when reviewing an award of compensato-
ry damages for excessiveness, In review-
ing an award of compensatory damages,
the focus should be on whether the plain-
Liff has been properly compensated,
whereas in reviewing an award of punitive
damages, the focus should be on the
actions and position of the defendant.
Because the Hammond/Green Ol Tactors
focus on the actions and Nnancial position
of the defendant, those factors are applica-
ble only to awards of punitive damages.

Antitrust; Alabama’s antitrust
statutes inapplicable to trans-
actions Involving interstate
commerce

Archer Daniels Midland Ca. v.
Seven-Up Bottling Co. of Jasper, Ms.

Afid4 SEPTEMBER 1979 The Aibatrrng Latvgwr

1960220, 1999 WL, 424336 (Ala.,
June 25, 1999). In this case [rom
Walker County, plaintiffs alleged that
the defendants, all foreign corporations
with principal places of business oulside
of Alabama, had engaged in a conspiracy
Lo control the price of cilric acid
shipped into Alabama. Plaintiffs brought
this action in state court alleging a vio-
lation of Alabama Code Section 6-5-60,
The issue before the court was whether
Section 6-5-60 provides a cause of
action for an alleged conspiracy involy-
ing interstate commerce.

The supreme court concluded that
Alabama’s antitrust statutes are inap-
plicable when the transactions al issue
involve interstate commerce. The court
cited multiple justifications for its con-
clusion, noting thal Alabama's antitrust
statutes were enacted at a time when
Congress was deemed Lo have the exclu-
sive authority to regulate interstate
commerce and when a federal antitrust
statute was already in effect, Other fac-
tors found to support the court's inter-
pretation of the statutes included the
fact that the model for Alabama's
antitrust statutes was held Lo be limited
to transaclions involving intrastate
commerce; Lhe original wording of
Alabama's statutes included repeated
references to "within this state™;
Alabama appellate courts have consis-
Llently interpreted the stalutes to govern
only intrastate commerce; and the fact
that, despite the limited reach given to
Alabama's antitrust statutes by the
Alabama appellate courts, the legisla-
ture has made no substantive changes
1o the slatues since their enactment,

Recent
Bankruptcy
Decisions

Fifth Circuit discusses “first
to file” rule

The Cadle Company v. Whalaburger
of Alice, Inc.; M. Louise Andrews, et al.,
174 F.3d 599 (5th Cir. May 7, 1999) 34
BCD 369, The District Court dismissed
RICO and state law claims of Cadle
under the “first to file” rule. Cadle had

filed in the district court as assignee of
a judgment of over one million dollars
against Andrews, After an adverse deci-
sion against Cadle which held that it did
not legitimately own the judgment,
Cadle appealed to the Filth Circuil. On a
maotion to dismiss the appeal on the
ground that Cadle did not own the
judgment, the Fifth Circuit said it need
not decide ownership because for the
purpose of the appeal only, it could
assumne this as a fact. Cadle had claimed
fraud between Whataburger and other
of the defendants in conspiring to trans-
fer assets from Andrews and leave
Andrews execution-proof, When
Andrews filed a chapter 7 case on June
14, 1994, Cadle filed several claims
seeking to recover on its judgment. The
bankruptey courl dismissed a complaint
hased on the judgment stating that the
trustee actually owned the claim. Cadle
then filed the instant complaint in the
(.S, District Court claiming RICO viola-
tions, fraud, and tortious interference
with its right to collect the judgment
and to pierce the corporate veil of
Whataburger, The defencants contended
that the matter was already in bank-
rupley, and, therefore, under the first-
to-file rule, the district court had no
jurisdiction, The district judge, in dis-
missing the case, agreed that he would
not interfere with a collateral attack on
a sister cour!, to-wil the hankruptcy
court, Meanwhile, the bankruplcy court
entered a “take nothing” judgment on
all of Cadle'’s claims. The district cour,
dismissing an appeal from the bank-
ruptcy court, held that Cadle had no
standing, as it did not own the claims.
There was then an appeal Lo the Fifth
Circuit on the RICO and fraud claims
brought originally in the district courl.
Cadle argued that the first-to-file rule
should not have been applied because
the bankruptey courl never had juris-
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diction. The appellate panel said the
rule is a discretionary doctrine, but that
since Cadle questions the contours of
the rule, it would consider the matter
de novo. It said that it would not con-
sider ownership, but only the district
courl's decision to leave the matter with
the bankruptcy court where it first orig-
inated,

The appellate court first considered
the relationship between the first-to-file
rule and collateral estoppel. In deciding
that collateral estoppel did not apply, it
rejected Cadle's argument as to lack of
jurisdiction in the bankruptcy court. It
said that jurisdictional uncertainty in
the first liled court, standing alone, is
no reason nol Lo apply the rule, and
therefore the district court was correct
in refusing to accept the case, It then
added a caveat that the second filed
court should not only not decide the
merits, but should determine whether
the case is lo be dismissed, staved or
transferred, [t was of the opinion that
the first filed court should decide if
later filed similar issues should proceed
before iL. Thus, the district court should

not have dismissed but should have
remanded to the bankruptey court for
determination as to whether the second
case should be continued in the bank-
ruptey court, and accordingly, it
remanded the case Lo the district court
with instructions for remand Lo the
Bankruptey court.

Comment: Sometimes | wonder: Is
not the bankruptey court simply an
adjunct to the district courl? Was the
second case "core” or “refated to” juris-
diction? To prevent further appeal,
would it have been in the interest of
judicial economy for the district court
to recall all of the proceedings concern-
ing the controversy? Also, was the dis-
trict judge correct in calling the bank-
rupley courl a "sister courl,” when the
bankruptcy court is not an Article 111
court but a court of limited jurisdic-
tion? In any event, because of prior rul-
ings, probably it was clear that the
bankruptcy court would not favor Cadle,

Eleventh Circuit says tax eva-
sion discharge exception
does not apply to conduct of

debtor in evading payment of
tax debt

Leroy Charles Griffith v, US.A., 174
F.3d. 1222 (11th Cir. May 11, 1999). |
am sorry if the heading confuses you. If
you are puzzled, then you missed the
key word “payment,” Here are the facts,

Leroy owned several corporations
which dabbled in adult enterlainment, In
September 1988, the tax court found
that he owed a considerable amount in
back taxes, but fraud penalties were not
imposed. Shortly thereafter, he formed a
corporation by the name of New Wave,
Inc. with his girlfriend, Linda, as sole
stockholder. He later married Linda, and
then transferred the shares of stock
jointly to the two of them, This prevent-
ed a levy to collect the taxes, because
assets held as tenant in the entirety are
not subject to levy unless the judgment
is against both, Then in January 1993, he
filed a chapter 7 followed by a complaint
to determine dischargeability of his back
taxes. The IRS “screamed bloody mur-
der,” relying upon Bankruptey Code
§523(a)(1ME). This subsection prohibits
discharge “with respect 1o which the
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debtor made a fraudulent return or will-
fully attempled in any manner to defeat
such tax.” The bankruplcy court agreed
with the IRS, holding thal “in any man-
ner” was broad enough Lo include con-
duct amounting Lo evasion of payment
of tax. Alter the bankruptcy court's hald-
ing, the Eleventh Circuil issued M re
Flaas, AR K3d, 1153 (1994), which held
that the absence of the words "or the
payment thereof” from §523(a)(1)(C),
while §6531(2) of the LR.C included
such words, meant that while there can-
not be a discharge to willfully attempl to
evade or defeat the tax at the assessment
stage, if such action oceurs at the pay-
menl stage, discharge is not denied.
There was an appeal to the district court
which distinguished Haas stating that
Griffith had made fraudulent transfers to
defeat payment of tax. The Eleventh
Circuil panel disagreed with this reason-
ing. It stated that if Congress had intend-
ed this distinguishing factor, it would
have so written the law, that Faas is still
the law, and that pursuant to the Haas
panel, it must reverse. Having so held, it
then commented that it was troubled by
the result, and that it really felt it was
wrong, bul could do nothing else as
under procedure it could nol reverse
another panel, In conclusion, it invited
en bane veconsideration,

Comment: If you have a fraudulent
Lransfer with similar facts, be very cau-
tious in advice as Lo granting of dis-
charge. | suggest we await an en banc
decision of the Eleventh Circuit on this
point where there is a good chance that
the panel’s holding will be overturned.
Meanwhile, the lower courts have no
choice but to grant the discharge,

Bankruptcy Code neither
stays nor extends time to
appeal tax assessment

Roberts v, Cornm. of Inl. Revenue,
175 F.3d 889 (11th Cir. May 4, 1999),
John and Cheryl Roberts filed an appeal
from the U.8. Tax Court which had
determined them liable for additional
taxes including fraud penallies Tor years
198218984, Timely petitions were filed
with the lax court for re-determination.
The tax courl entered its decision on
March 23, 1993, Previously, although
not known by the tax court, on March
I, 1993, chapter 11 petitions had been
filed by the Roberts, On July 15, 1993,

the Commissioner, having learned of
the prior filed bankruptcy petition,
moved to vacate the tax court decision
because bankruptey was pending at the
time of the decision, On July 19, the tax
court vacated its prior decision,
However, on September 29, 1993, the
bankruptey courl lifted the automatic
stay to allow proceeding with the tax
court case “to permil Lthe assessmenl,
but not collection of any liability deter-
mined by the tax courl." On November
10, 1993, the bankruplcy courl dis-
missed the pending case, only to have
another bankruptcy case filed on
December 30, 1993, On March 7, 1994,
notices of appeal to the Eleventh Circuit
were filed from the tax courl decisions,
On December 28, 1995, approximately
one year later, the Eleventh Circuit dis-
missed the appeals on the basis thal
there was a lack of jurisdiction because
the appeals were untimely, In order to
meet this problem, the debtors requested
that the bankruptey court 1ill the auto-
matic stay, which reguest was granted.
The case was appealed to the Eleventh
Circuit. The opinion of former Chief
Judge Tjoflat was substantially as follows:
IRC7482 provides for notice ol appeal to
be filed within 90 days after entry of the
Lax courl's decision, which becomes final
il no appeal notice is filed, Here, the tax
court re-entered its decision of October
27, 1993, Notice of appeal was filed on
May 3, 1996, some Lwo and a hall years
later, The Commissioner contended that
§362(a)(1)(8) or 108 of the Bankruptey
Code neither stayed nor extended suffi-
ciently the 90-day pertod for appeal from
Lhe tax court decision. The Roberts con-
versely relied on §362(a)(1) as staying
the "commencement or continuation,,.of
a judicial, administrative, or other action
or proceeding against the debtor... or to
recover a claim against the debtor” and
that the appeals were continuations of
the assessment proceedings, The
Commissioner asseried that §362(a)(!)
did not apply because he did not file
against Roberts, but that the Roberts
filed a judicial proceeding against him
on filing for a re-determination in the
tax court, and that the tax courl had no
jurisdiction to assist the Commissioner
in recovery of his claim, The Eleventh
Circuil cited Freeman v. Conmmissioner,
799 F.2d 1091 (5th Cir. 1986) which held
that an appeal from a tax court decision

merely continues a judicial proceeding,
initiated by the taxpaver, and, therefore,
neither the proceeding nor the appeal is
agamst the taxpayer, Conversely, the
Ninth Circuit had concluded that such
proceedings are agamsit the Laxpaver,
The Eleventh Circuil rejected the rea-
soning of the Ninth Circuil,

The Eleventh Circuit stated Lhat in
Freytag v. Commissioner, 111 5.CL
2631, 2645, it was held that a tax court
case is an independent judicial proceed-
ing, and that the tax cowt has no execu-
tive, legistative or administrative power.
It also reflected here that the case was
initialed by the debtor, and, therefore,
nol against the debtor. It equated the tax
court proceeding with filing for a refund,
and then trying the case in the district
courl, Insofar as the tax courl is con-
cerned, it is a court of limited jurisdic-
tion and powers, which, although in cer-
tain circumstances might enjoin collec-
tion, has no statutory authority to aid in
collection; the government must bring
suit for collection of a tax in the federal
district court or a state court. Thus, the
90-day time for appeal was not stayed
under §362(a)(1). The court further dis-
posed of arguments that §362(a)(8)
applied as to staying proceedings before
the 118, Tux Court on the ground that
after the tax court re-entered its decision
on October 27, 1993, therne was no pro-
ceeding thereafter in the tax courl.
Finally, it determined thal Bankruptey
Code Section 108(a) would not help
Roberts, for although it extended the
deadline until February 28, 1994, the
notice of appeal was not filed until 1996,

Comment: The Eleventh Circuit
rejected the Ninth's holding on similar
facts, and approved that of the Fifth, In
Cadle, 174 F.3d 5399 (5th Cir, May 7,
1999} 34 BCD 364, the Fifth Circuit
termed the bankruptey court a "sister
court.” Both the bankruptey court and
tax courl are Article 1 courts, Had the tax
courl here held for the Roberts, would
the Commuissioner have been allowed to
appeal? Would the appeal have been
against the Roberts, and, thus, enjoined?
Also, the Eleventh Circuit equated the
proceeding to filing for refund in the
LS. District Courl alter paying the
money, Would the time for appeal also
have run il bankruptcy bad intervened?
These ave merely questions. 1 have no
guarrel with the decision,
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SERVICES

+ TRAFFIC ACCIDENT
RECONSTRUCTION; Evaluation of
highway dasign. This engineer has
reconstructed over 3,000 accldents in
20 stales on highways, streets, rail-
roads, and highway construclion zones
involving trucks, vans, cars, pedestri-
ans, and farm implements, Computer
animation and CAD drawings preparod
to illustrate his opinions, Over 42 years'
engineering experience. Registered
professional engineer and full ACTAR
carlification. Conlact John T. Bates,
RPE., toli-frea (800} 299-5950,

* DUVDRE EXPERT WITNESS: Expert
witness in the following areas: Driving
under the influence, drug recognition,
slandard field sobriely lests. Opearation
and mainlenance of breath-lesting
dovicas by a lormer police officer
(ratired) and a national instructor for
the National Highway Satety Traflic
Administration. Also an instructor lor
breath-esting devices, Charles E,
Smith (C.E.S. Consulting, Inc.) Phone
(561) 286-5761, fax (561) 286-6732 or
o-mall: DUICONSUL @ rol.com, CN
and faes senl upon roquost,

= FORENSIC DOCUMENT EXAMINER:
Handwriting, typewriting, alteroed docu-
menls, medical records, wills, conltrac-
lors, deeds, checks, anonymous |6t-
ters, Court-qualliled. Twenty years’
axperianca, Caortilled: American Board
of Foransic Document Examiners.
Mambar: American Sacioly ol
Questiened Document Examiners,
Amarican Academy ol Forensic
Sciences, Southeastern Association of
Forensic Documant Examiners.
Criminal and civil matlers, Carney &
Hammond Foransic Document
Laboratory, 4078 Billmore Woods
Courl, Bulord {Atlanta), Georgia

30518, Phona (770) 614-4440, Fax
(770) 271-4357.

Y2K COMPLIANCE: Year 2000 com-
putor and legal systems compliance.
Certifiod computing professional, cartl-
flec! data processor, over 23 years'
computer systems doesign and soltware
axperience, JD, MBA, BS (accounting).
Attorney providing legal assislance for
both vendor and end-usar client [ssues
ragarding Y2K compliance. Contact
Phiilip G. Estes. Phone (256) 238-8529
or asleses @interneliport.net. No repre-
sentation is made that the quality of
legal services to be performed is
greater than the quality of legal ser-
vices to be performed by other lawyers.

LEGAL RESEARCH AND WRITING:
Jennifer L. Jones, licensed Alabama
atlorney and mamber of the Alabama
Slale Bar, 1724 3rd Avanue, Norih,
Bessomer, Alabama. Phone {208) 424-
1188, Resoarch and writing services
on civll and criminal matters. No rapre-
sentation is mada thai the guality of
legal services to be porformaed is
greater than the quality of legal ser-
vices performed by other lawyers,

HANDWRITING EXPERT: Foransic
document examinar, ABFDE cerlified,
past president Southeastern
Assoclation of Foransic Documant
Examiners, American Acacdamy of
Forensic Sclances Felow, Federal
court qualifled. Ninoleen years' experi-
ence. Civil and criminal, Handwriting
comparison, lorgary detaction, detec-
lion of altered medical records and
other documents. Conlact L. Kaith
Nelson, Stone Mountain, Georgia,
Phane (770) 879-7224.

ELECTRICAL EXPERT WITNESS:
Twanty-four years' in the electrical
industry. Member of BOCA, CABO,
IAEl, ICBO, SBCCI, O5HA-autharized
instructor. LPI certified lighting protec-

tion. NICET certifiad. Master electri-
cianfcontractor in 39 states, Fee basis
only. Contact Stoven J. Owan, elaclri-
aal consultant, Phone (205) 987-2502.
Fax (205) 982-9613.

FORENSIC DOCUMENT
EXAMINATIONS: Soventeon years'
forensic document examinations, 27
yoars' total foransic experience,
Retired senior documeants examiner
and discipline coordinator, Alabama
Department of Forensic Sclances,
Member, Questionad Documant
Section-American Academy of
Forensic Sciences; Southeastern
Aasoclation of Foransic Document
Examinars; Soulhern Association of
Forensic Scionlists; Alabama State
Association of Foransic Scionces (pasl
president). Contact Richard A, Roper,
Ph.D,, 7956 Vaughn Road, 141,
Montgomery 36116, Phone (334) 260-
2552 Fax (334) 260-7929. E-mail:
richroper@aol.com,

CONSTRUCTION MANAGER AND
STRUCTURAL ENGINEER:
Registerad professional engineer In
Alabama, Misslssippl and Louislana.
M.S.C.E. Twenty-seven years' experi-
once with chomical plants, pulp and
papor, rofinerles, ferlilizer complaxes,
potrochemical plants, commerclal and
residential, Extensive experience with
structural lallures and insurance
claims. Computar animation for failed
structures. Negotiate construction
claims and mediata construction dis-
pulas, Contractor's license in Alabama
and Loulsiana Is curront. Wil testify.
Contact Hal K. Cain, P.E., Mobiia.
FPhone (334) 661-2605, Website:
www. hkcain.com.

LEGAL RESEARCH AND WRITING:
Research and wriling services, including
brisfs, trial memoranda and other docu-
mants, Prompl deadline services.
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Experienced researcher and wriler,
Liconsed Alabama attorney and mamber
of the Alabama State Bar since 1979.
Katherine S, Wead, PO, Box 590104,
Birmingham 35259, Phone (205) 941-
1496. No representation is mada thal the
quality of lagal services fo be parformed
is greater than the qualty of legal ser-
vicos performed by other lawyers.

= INSURANCE EXPERT WITNESS:
Fea-only experl wilness, Twenty years'
in risk managemant insurance consull-
Ing. Pre-filing avaluation, deposition
and trial. Polcy coverage, captives,
excess, deductibles, self insurance,
agency operalions, direct writers, prop-
erly loss preparation. Member
S.RM.C, Contact Douglas F. Millar,
Employers' Risk & Insurance
Managemant, Phone (205) 995-0002,
Birmingham or WATS (800) 462-5602,

» TRAFFIC ACCIDENT
RECONSTRUCTION AND ROADWAY
DEFECTS: Case evaluation. Legal tes-
timony. Vehice accidert report analy-
sis, speed calculations, sighting dis-
lance, pave edge drop-off, scale draw-
ing, etc. Regstered Professional
Enginear. Technical society member.
Ovar 20 years' engineering experience,
Trallic accident reconstruction training.
Background includes technical and
comrmunication skills, adversarial axpa-
rience, and legal testimeny and
process lamllarity. Gontact John E,
Reinhardl, P.O. Box 6343, Huntsville,
35824, Phone (256) 8B37-6341.

= ESTATE FIREARMS APPRAISALS
AND LEGAL SALES: Southern Firearms
Appraisals, Inc, ol Homewood can ascer-

legail sorvices penformed by other
lawyars.

* SKIP TRACING-LOCATOR: Need to
locate somecne? Will locate the person
for no charge/ma minimum lee for basic
locate. B7% succaess rate, Nationwide,
Canfidential, Other atlomay-needed
searches/records/raporisinformation ser-
vices in many araas froim our extensive
dalabases. Toll us whal vou need. Verify
USA, Call loil-free (888) 2-VERIFY.

POSITIONS OFFERED

+ ATTORNEY POSITION: Montgomery
law firm seeking atiorneys wilh strong
client counsaling skills to become part
of a growing stalewide lagal benefit
plan practice. Two yoars' oxparience in
private or government practice pre-
farred. General clvit and criminal prac-
lice backgrounds prefarred over "spe-
claity” praclice. Compatitive salaries,
good banelil packagos, and non-tradi-
tional work environmenl make this an
exciting opportunity, Send confidential
rasumes to: Altorney Pasilion, P.O. Box
230254, Monigomery, 36123,

= LITIGATION ATTORNEY: Wilkes &
McHugh, a growing law firm with
oflices throughout the Soultheast U.S.,
seeks an associato lor our Birmingham
offica, Candidales 10 possess a minl-
mum of three to live years' prior legal
experience (criminal proseculion expe-
rience is praferred); ba wall-varsed in
all aspects of liligation, including prepa-
ration and review ol legal documents,
interviewing clionts/witressas/experts,

shotguns and related items including mili-
taria, knives and cther collectibles, In your
client’s collection or estato. Don't expose
your client's estate to violalions o Fedaral
Firearms Laws (Brady Il), possible wrong-
ful death lawsuits, and other unwanied
and unnecessary problems by allowing
handguns or long guns to be sold al
estate sales withoul mandatary backs
ground checks on the buyars, Wa will
appraise and legaly sell tha lirearms for
your firm or client while completing all of
the nocessary FBI and BATF require-
ments lo protect your cllent and/or the
eslate. We are experts on U.S. and for-
aign firearms and the laws that govern
their sale, as well as war trophy firearms,
swords and militara. Expan witnesses for
eslate and insurance purposas, Serving
the South for nine years, fully licensed,
courl-experienced, private and law firm
relarences available. Save this address;
S.FA. Inc., 709 Oek Grove Road,
Homewood. Phone (205) 8451888, Our
hours are 10a.m, - 6p.m,, Monday thru
Salurday. Visit our Web site al www.mam-
bers.aol.com/SFirearmsAindex.himl or o-
mail us at SFirearmsA @aol.com,

TRANSLATION OF COCUMENTS
AND EDITING: Fluently bilingual
(English and French) lawyer, Meémber
of the Bar of the Province of Quabec
since 1987 and of the Alabama Stata
Bar since 1898, Experienced In lrans-
lating and streamiining legal docu-
ments. Resume and fee schedule avail-
able upon reques!. Conlact Adale
Turgeon Smith, Salma. Phone (334)
875-5113. No represeniation is made
that the quality of legal services io be

performed s greater than the quality of ganducting deposilions, and partaking

tain the true value of the rifles, pistols,

A full service investigative bureau
serving the legal community
throughout the Southeast
(surveillance, backgrounds, asset
checks, etc.).

Call Coburn Investigative Agency
at 1-800-CIA-0072 or visit our
wab site at www.cia007.com,
Gathering intelligence,
intelligently.
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in hearings/mediations/trials. In addl-
tion, applicants are to be mambers of
the Alabama State Bar and have excal-
lent academic credentials. We offer a
genarous salary/benefits package.
Send resume and salary requirements
in confidence to B30 Frankiord Drive,
Brandon, Florida, 33511, EQE.

= ATTORNEY POSITIONS: Established,
growing law firm with corporale client
base seaking atlorneys with three to
slx years' exparience In litigation or cor-
porale law, Good benefits, excellent
long-term career spportunily.
Caonlidential inquiries should be direct-
ad to Hiring Manager, P.O. Box 830,
Mantgomery, Alabama, 36101-0830,

= ATTORNEY POSITIONS: Assoclate and
partner level lawyars are noeded for
openings in Alabama and throughout the
South, Practice areas include litigation,
real eslalo, tax, corporale transactions,
amployment, and banking law, Strictly
confidential, Contact Richard G. Brock,
Esq. at Special Counsekid . Phone (205)
B70-3330, x. 102, fax (205) 870-3337 or
a-mall o richard @ amicus-staffing.com,

= ATTORNEY JOBS: Harvard Law
School calls cur publication, "Probably
the most compraehensive source of
nationwide and inlernational job open-
Ings recelved by cur office and should
be the starting point of any job search
by lawyars locking to change jobs.”

Each monthly issue contains 500-600
eurrent (public/private sector jobs),
$45-3 months, $75-6 months, Contact;
Legal Employment Raport, 1010
Vermont Avanue, NW, Suite 408-AB,
Washington, DC 20005. (B00) 296-
9611, Visa/MC/AMEX. Wabsito:

www.allornayjobs.com

» ATTORNEY POSITIONS: Loitman,
Slagal & Payne, PC. is secking attorneys
in the fields of eslale planning, corporate,
tax and commercial real estate. Three to
30 years' experioncn is desired. Send
resurme lo the firm In cara of Hiring
Partner at 600 N. 20th Streat, Stilte 400,
Birmingham, 35203, Compensation

basad on exparience.
= TRANSACTION ATTORNEY:

Sophisticated national business practice
in smali-firm setling. Greal work, com-
pensation and quality of Iife. Leo &
Associates, Huntsville. Fax resume in
confidence lo K. Lao, (256) 539-G024,

POSITIONS WANTED

« ESTATE AND TRANSACTIONAL
ATTORNEY: Experienced estate and

Iransactional attorney seeks carear
move to Baldwin or Moblie County.
1991 graduate of a top-rated Virginia
law school, Admitled to practice in
Alabama. Excellen! relerences. Call
(770) BBE-5890., No reprosontalion (s

made thal the quallty of legal services

lo be performed is greater than the
quality of legal services 1o be per-
formead by other lawyers.

» ATTORNEY POSITION SOUGHT: Sole

practitioner, admitled lo bar In 1994,

saeking position with small/medium-size
law firm. Areas of practice Include real
oslate, probate, domastic relations and

businass law, Slrang banking back-
ground (15 years' prior experience),
Flease respond to: Attorney, RO, Box
1963, Montgomary, 36102-1963. No

representation is made that the quality

of legal services to be performed is
greater than the quality of legal ser-

vices to be performed by other lawyers,

FOR SALE

s LAWBOOKS: William S. Hain & Co,,
Inc., sarving the legal community for

more than 70 years, is still your number

one source for buying/selling lawbooks.
Save 50 to 70 percent on single val-

umas, major sots, federal and state, for-

eigriintarnational law, rare/antiquarian

law. Appraisal services available, Phone

(800) 496-4346, Fax (716) 883-5595,

Web site: www wsheln com/used-books.

=« PHONE SYSTEM: Panasonic Digital
Telephone System equipped for 16
incoming lines and 40 digital 1ele-
phonas, Expandable to 48 lines and

144 tolophones. Includas 19 22-butlon

phones wilh LCD and spaakerphona
and 12 22-button phonas and hands-

free answerback. Also includes ona 72-

button oparator console (DSS/BLF). It

has romole access Interface for oflsite
programming. $12,500. Contact Sandy

Brown al (334) 261-6141.

FOR RENT

= SOUTHSIDE OFFICE: Five Paoints,
Southsido Law Office Available for So
Attorney(s), 1117 22nd Strael, Sauth,
Birmingham. “Virtual” office or "corpo-
rale imagae" also available for those
needing limited confarance room tima
Recaptionist and other ancillary ser-

o

vices provided, Call Tom Ploulf al (205)

839-0000,

Do You Have
More Work

Than Time?

If you don’t have
the time
necessary to
research your
opponent’s
arguments or write

your brief, then

I CAN
HELP!

As an mtorney with eighteen
years of experience in
research and writing [ have
the time necessary for the sus-
tained, uninterrupted research
s0 often needed o win a case,
When your case is fully
reseirched you can represent
your client with more confi-
dence and be better prepared
in cowt. [ am available for
short research questions or
leagthier briefs. My rom is
$35.00 per hour,

Katherlne 5. Weed
P. O, Box 520104
Birmungham, AL 15259
{205) 941-1496
Ksweed @aol.com

No raprasanialion is mada thai the
guality of tha lagal ssrioss 10 bs
parlormad 1 greater tan it lagal
sarviiay performad by other lowyen
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.--"""'"-:m-"-"'-‘;f_':--.,u Alabama Bar Institute for Continuing Legal Education
y ' The University of Alabama School of Law

Alabama State Bar
SEPTEMBER 10 Social Security Issues Affecting the Elderly & the
Disabled Adult
17 Emerging Issues in Family Law Fractice
24 Practical Criminal Defense
OCTOBER 8 Real Estate Law
15 TortLaw
15-16 Family Law Retreat to the Beach
22 Discovery Practice & Settlement of Cases

29-30 Business Litigation

NOVEMBER  5-6 Employment Law for Public Sector & Government
Lawyers
5 Fraud Developments in Alabama
12 Trial Skills
19 Bankruptcy Update

18-19 Federal Tax Clinic

Depositions in Montgomery

DECEMBER 2
2 Motion Practice
3 Depositions in Mobile
3 Estate Planning
8 Jury Selection
9 Alabama Update in Mobile
9 Depositions in Birmingham
10 Alabama Update in Montgomery
15 Depositions in Huntsville
16 AlabamaUpdate in Huntsville
16 Video Replays in Birningham
17 AlabamaUpdate in Birmingham
17 Video Replaysin Tuscaloosa
JANUARY 2000

Jan 28 FalseClaims




Your clients didn't retain
"just anyattorney”
to represent their legal interests.

!, a
Don't retain
"e il ’ "
Just any vatuation firm
dvi | assi
to advise and assist you,
IN COURT QR O1 Y, LITIGATION SUPPOIET OR ESTATE PLANNING, YOU SHOULD ALWAYS
HE ARMED WITH A RELIARLE BUSINESS VALUATION FOR YOUR CLIENT.
I‘.l'.ll'l SWIFT RESPONSE AND STRICT ADHERENGIEE 10 T I‘RUl"l"..'iﬁ]UNIH FHGHEST STANDARDS,
RELY ON WILLIAMS, TAYLOR & ASSCUIATES.

WE ARE A NATIONALLY RECOGNIZED ACCOUNTING, VALUATION AND CONSULTING FIRM

WITH THE STRONGES T CREDENTIALED PROFESSIONALS IN ALABAMA.

WiLLiaMs, TavrLonr & ASSOCIATES = SERIOUS ABOUT YOUR BUSINESS.
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WILLIAMS, TAYLOR & ASSOCIATES

ACLOUNTANTS ¢ CONSLILTANTS

2140 ELEVENTH AVENUE SOUTH, SUITE 400 & TIHE PARK BUILDING « BIRMINGHAM, ALABAMA 33205
{208) DUEUTL] o (HO0) BT4-H582 « FACSIMILE (208) 9000177 WEBSITE www winepn.eam




organ.? he
for operating ter, typesetuns
terminal, or the like. __ Key/boart /ist, n
Key-Cite (ké!sit) v. 1. To determine the subsequent history
of a case by using the online citator of the same name, often
known informally as establishing that a case is still “good
faw’: — M. 2. the act of locating those documents whick
cite a given case, statute or other document. — KeyCiting.
40 which each member has

e ~liibh

Redefining citation research.
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