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to represent their legal interests.
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to advise and assist you.

IN couRT OR OUY, LITIGATION SUPPORT OR ESTATE PLANNING, YOU SHOULLD ALWAYS

BE ARMED WITH A RELIABLE BUSINESS VALUATION FOR YOUR CLIENT.

FoRr SWIFI' RESPONSE AND STRICT ADHERENGE TO THE PROFESSION'S HIGHEST STANDARDS,
RELY On Dixox Obowt,
WI-Z ARE A NATHONALLY RECOGNIZED ACCOUNTING, VALUATION AND CONSULTING FIRM

WITH THE STRONGES T CREDENTIALED PROFESSIONALS IN ALABAMA,

Dixon OpoM - SERIOUS ABOUT YOUR BUSINESS,

Janties L, WiLLIAws, Romin E. Tav.or, Timoriy W. Yok,
CPA/ABV,CVA, CBA CPA/ABV, CVA,CBA CPA/ABV, CVA

1

DIXON ODOM rpLiC

Cortiie] Pubkc Accountants and Consullants

200 ELEVENTIEAVENUE SOUTH, SUITE 400 « THE PARK BULLDING o BIRMINGHAM, ALABAMA J5205
(205 X091 ) ) # (KK ST4K552 & FACHIMILE (205) 2309177 « WEHSITE www.dixenodom.com




FVEN SMALL PROJECTS
DESERVE BIG TALENT.

Sure, we're the choice of top law firms and Fortune 500 companies.
But you don't need a big name or big cases to get big talent. Our professionals
don’t need training wheels, they start performing from day one,
So, whether you need an attorney, a paralegal or an entire legal department,
call us today. We'll help you keep your project moving right along.

(205) 870-3330 » (800) 737-3436 » (205) 870-3337 fax

Special Counsel

" The Global Leader in Legal Solutians
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Alabama Bar Institute
for Continuing
Legal Education

Advancing the Legal Profession
through Education and Service

ABICLE wishes to thank Judge
Carroll for his extraordinary con-
tributions to the bench and bar
through his support and partici-
pation incontinuing legal educa-
Lion programs.

THE UNIVERSITY OF

- ALABAMA

SCHOOL OF LAW

Call ABICLE at 1-800-627-6514
or 205-348-6230

for program information,

John L. Carroll OCTOBER SEMINARS

p U. 8. Magistrate Judge
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Montgomery, Alabama : l

Business Litigation “Grand” Retreat
What Every Real Estate Lawyer Needs to Know
7th Annual Family Law Retreat to the Beach

Tor Law Update
Effective Motion Practice
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ASE President Sam Rumore and family — The Rumores are standing before
Arlington, built in 1842, owned by the City of Birmingham and Birmingham’s last
remaining Greek Revival antebellum home, The scene is appropriate since Mr,
Rumore served as chair of the Jefferson County Historical Commission for many
years, From left to right are son Samuel Rumore, 17, a senior at John Carroll
Catholic High School; wife Pat Rumore, alse & member of the Alabama State Bar;
Mr. Rumore; daughter Claire Rumore, 21, a senior at Auburn University, and daugh-
ter Theresa Rumore, 19, a sophomeore al the University of Alabama.

—Phaotographt by Joe Alola, Birmingham
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By Samuel A. Rumore, Jr.

Wow! It
Happened

An Open Letter to the
Members of the
Alabama State Bar

July 15, 2000

Samuel A. Rumore, Jr.

06 BEPTEMBER 2000 The Mabama Lawger

PRESIDENT’S PAGE

O ne year ago I learned that you had
seleeted me to be your president-

elect, What tremendous news! The emo-

tions—excitement, joy, elation. After
receiving the call, | hugged my wife,

*at, and the first words I remember say-

ing were: “Wow! It happened.” So here
it is, one year later, and | can take this
opportunity te say to vou members of
the Alabama State Bar “thank you" for
making it happen. | was honored Lo
serve as your president-elect last year,
and I am henored to serve now as your
president for the 2000-2001 term.

It was exactly ten years ago that |
became a bar commissioner. | still
remember the words of my law partner
and mentor in the law for more than 25
years, Nina Miglionico. Miss Nina said
to me: “As a commissioner, you will
meet some of the best lawvers in the
State of Alabama. And you know, the
bar presidents come from the commis-
sion," Well, I have mel some of the best
lawyers, and I can call them my friends.
Also, I can truly say that our bar com-
misston is a thoughtful, dedicated,
hard-working association, Thank vou,
commissioners, for your service to and
interest in your profession.

Muost of you know that besides my
love for the law [ also have a love of his-
lory, This letter reflects that. In the first
paragraph, | looked back one vear. In
the second paragraph, | looked back ten
years, Now | am going back 100 years,
Both of my grandfathers were immi-
grants Lo this country. | never knew my

father's father, but he lived a challeng-
ing life and took advantage of the
opportunities offered in America, He
died in the 19305, My mother's father
also emigrated as a voung man. | knew
him as a boy, He was & greal provider
and raised a large family, He died in the
1960s. Both of these men came to this
country fraom Italy in 1900, exactly 100
vears ago this year. [ hope that they
would be proud that their grandson
became a member of the Alabama legal
profession and is now its president,

In conclusion, what does the future
hold? I am the 124th president of this
association, [ am the first to take office in
the 21st Century. | am possibly the first
Alabama State Bar president lo be mar-
ried to a member of the Alabama State
Bar. Our association conlinues to evalve
and change as the tmes change. We have
a diverse membership, There are more
wormen and black lawyers in our associa-
tion than ever before. Qur leadership
needs to reflect this diversity. I am hope-
ful in the not too distant future that the
Alabama State Bar will elect & woman
lawyer as president and a black lawver as
president. We need to gel these historic
firsts behind us. My wish for the future 1s
thal any lawyer who works hard in this
profession and for this profession can be
selected Lo lead this profession, | hope
that one day that lawyer can say as | did,
“Wow! It happened.” =]

Sincerely yours,
Samuel A. Rumore, Jr.
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Continuing Legal Education
Fall 2000 Seminars
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A Juror’s
Modest
Proposal

Kelth B. Norman

Phe Aletuma Lawyer

EXECUTIVE DIRECTOR’S REPORT

By Keith B. Norman

Li:wyerﬁ oflen say they wish that they
could serve on a jury and find out
what goes on the jury room. They are
routinely called bul seldom serve
because they are struck. Last spring, |
was called for jury duty. Naturally, |
imagined that I would spend the week
being assigned to different cases only to
get struck. Miracle of miracles, howey-
er, | did not get struck, I got the chance
to serve as a juror in a criminal trial.

The trial lasted a day and a half, The
judge did an excellent joh of conducting
the trial and was most solicitous of the
jurors, The assistant district attorney did
a good job of prosecuting the case and
defense counsel vigorously represented
his client. At the conclusion of the trial,
the judge charged the jury and we
retired Lo the jury room Lo deliberate.
Our first item of business was to select a
foreman to preside over the delibera-
tions. To my surprise | was elected fore-
man. During our deliberations | was
impressed with how serious the mem-
bers of the jury were about their respon-
sibility in reaching a verdict. They all
understood, as I did, that the jury's deci-
sion could result in another citizen's
losing his freedom. 1 believe this hurden
weighed heavily upon each of us as we
studied the physical evidence admitted
during the trial and recalled the testi-
mony of the witnesses, Our deliberations
resulted in finding the defendant guilty
on all counts.

Alter serving as a juror, 1 believe
there are al least a couple of simple
ways that we can improve the delibera-
tion process of Alabama juries. For
example, serving as a juror and being a
lawyer, | had a hetter understanding of
the court’s instructions and the ele-
ments of the crimes with which the
defendant was charged than the lay
members of the jury. | believe that not

allowing the jury to have a copy of the
court’s instructions in the jury room
impedes its effectiveness in applying the
law Lo the facts. [ think this is true for
both criminal and civil cases. Although
I am not exactly sure of the rationale
for not giving juries a written copy of
the court’s instructions, I do not think
doing so would interfere with the
province of the jury as the finder of fact
or infringe on the role of the court as
interpreter of the law. Can we really
expect & jury to justly apply the law
when it has been read to them by the
courl in a long-winded monologue
which they then must remember, word
for word, and apply to facts gleaned
from the Lrial?

| think jurors would welcome having
a copy of the court’s instructions to
review during their deliberations, I also
think jurors would appreciate assistance
in determining how Lo organize their
discussions in the jury room. Jurors are
given little in the way of guidance of
what te do or expect once the jury reom
door is closed. The American Judicature
Society (AJS) has studied this problem
and developed “A Guide for Jury
Deliberation.” This guide is a pamphlet
designed in a question-and-answer for-
mat for jurors. According to the AJS,
research indicates that jurors oflen are
uncertain about how to hest select a
presiding juror, resolve dispules, clear
up confusion about testimony or evi-
dence, or interprel the court's instruc-
tions. This guide could be adapted with
little difficulty for use in AMlabama and
distributed during juror orientation,

Tennessee has studied jury reform for
the last two years. The Jury Reform
Comrmission of the Tennessee Bar
Association recently released the final
draft of its report which will be present-
ed to the Tennessee Supreme Court for



action, The proposed changes include treatment and selection
of jurors, opening statements, expert testimony, jury instruc-
tions, and the number and unanimity of jurors, Other states
are studying jury reform as well. The AJS offers guidance in
the area of jury reform with ils guide, “Enhancing the Jury
System—A Guidebook for Jury Reform.”

Unguestionably, the jury plays a pivatal role in the
American and Alabama legal systems. Sitting in the jury box
made me appreciate this fact even more, Perhaps we can take
a cue from the Volunteer State, the AJS and other states by at
least adopting some basic measures to help improve jury
deliberations. By doing so, we can help reassure the public of
impartial verdicts rendered by peers, thereby improving pub- - A A (
lic confidence in Alabama's judicial system. a Mmgm Appraisers Network, a aational coalition of
- independent business apprivisers, expands
her resources (o offer o wide range of business appraisal needs.
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BAR BRIEFS

* Herman J. Russomanno, a gradu-
ate of Cumberland School of Law,
Samford University, and a member of
the Alabama State Bar since 1976,
recently became president of The
Florida Bar. Russomanno practices in
Miami with the firm of Russomanno &
Borrello, PA.

» Joel L. Willlams of Troy recently
took over as governor of the Alabama
District of Kiwanis International.

Herman J. Russorano

* Jerry C. Oldshue, Jv. of the
Tuscaloosa firm of Rosen, Cook, Sledge,
Davis, Cade & Shattuck, PA, has been
admitted to membership in the
Commercial Law League of America. The
CLL, founded in 1895, is North America's
premier organization of bankruptey and
commercial law professionals.

* The Alabama Criminal Defense
Lawvers Association has elected new
officers for 2000-2001, They are: John
A. Lentine, president; Ken Nixon, president-elect; Christine
Freeman, vice-president; Richard Keith, secretary; and Bruce
Gardner, Lreasurer,

Joel L. Williams

Do You Need a Tree Expert?

* Tree Valuations

* Pesticide Damages

* Tree Care

* Regisl‘crcd Foresters

* Tree Protection

* Timber Trespass

" Tree Assessments
* Certified Arborists

/\ Southern Urban Forestry Associates

k) 205-333-2477
P "L PO, Box 1403, Northport, AL 35476

ASE President-elect designate Larry W, Morris, President Wade M, Baxley
and President-elect Samuel A. Rumore at the annual meeting of the
National Conference of Bar Presidents this past July in New York

* Sammye Oden Kok of Dominick, Fletcher, Yeilding,
Wood & Lloyd, PA. of Birmingham has been named presi-
dent-elect of the American Academy of Matrimonial Lawyers.

* Peyton Lacy, Jr. of the Birmingham office of Ogletree,
Deaking, Nash, Smoak & Stewart, P.C. has heen selected a
Fellow of the College of Labor and Employmenl Lawyers.

» Alabama State Bar Executive
Director Keith B, Norman has been
elected State Bar Divector for the 2000-
2002 National Association of Bar
Executives Board of Directors.

* George M. Walker, a partner in the
Mabile firm of Hand, Arendall, L.1.C.,
has been admitted as a member of the
Product Liability Advisory Council,

= Alahama Attorney General Bifl Pryor
has been elected to become a member of
the American Law Institute, a select
group of only 3,500 legal scholars from
throughout the world, whose mission is
to improve the law and its administra-
tion, Pryor is the first attorney general of
Alabarma ever elected to the Institute.

Organized in 1923, the Institute’s pur-
pose is “to promote the clarification and
simplification of the law and its better
adaptation to social needs, to secure the
better administration of justice, and to
encourage and carry on scholarly and
scientific legal work,"

Bill Prgor

* The Montgomery Chapter of the Federal Bar Association
again will sponsor a full-day, six-hour seminar on the funda-
mentals of federal practice, on Friday, December 1, 2000, at the
Montgomery Civie Center. This year, the seminar will focus on
the fundamentals of federal criminal practice, federal employ-
ment law practice, and federal evidentiary issues. Speakers will
include federal judgdes and experienced litigators,

Registration forms are available at wenw. fedbar.org or by
writing the Federal Bar Association, PO, Box 1643,
Montgomery 36101-1643, ]

00 SEPTEMBER 2000

The Mabame Lawyer




Cumberland School of Law
Continuing Legal Education

The Cumberland School of Law at Samford University is indebted to the many Alabama attorneys and judges who
contributed their time and expertise to planning and speaking at our educational seminars during the 1999-2000
academic year, We gratefully acknowledge the contributions of the fallowing individuals to the success of our CLE

programs.

Jomes R, Accordi
Jamaes P. Alexander
Orrin K. "3kip”
Amas, lll, ‘69
Jaseph P.H. Bab ngten
David R. Boker
Leslie R, Barineau, 'B5
Robert R, Baugh
Stevan A, Bonefiald
Judge Thomas B, Bennett
Thomas C. Berg
Andy D, Birchfiald, Jr.
Brad Bishap, ‘71
Judge Sharan Lovelace
Blackburn, ‘77
Judge Michoel F, Balin, ‘73
lolee H, Bollinger, '9?5
Richard J. Brockman, ‘848
Toby D. Brawn
Jennifer M, Busby, '?0
Judge Jack Coddell
Yalerie §. Camp, ‘23
Lynn Campisi
Judge Edward Carnes
Charles F. Carr
Judge John L. Carroll, '74
Philip J. Carroll, Il
Thomas M., Carruthers
Clinton C. Carter, ‘94
Frank M. Couthen, Jr,
John 5, Civils, Jr.
Judge U. W. Cleman
Pomela F. Colbert, ‘89
Lynne R, Connery, 96
J, Thamas Carbett
Deane K, Corliss, ‘B9
D. Sims Crowford, '#5
Judge John B, Crowley
Richard Elden Devis, ‘89
Marcel L. Debruge
Annesley H. DeGaris, '88

Tommy L. Dabbs
Susan D. Doughtan
Russell J. Drake
&nn Z. Elliott
Les Sturdivant Ennis, '92
Gregg B. Everett
George W, Finkbohner, ||
Lynda L. Flynt
Fraderick L. Fahrall
Steven W, Ford
Judge Patricia Y.
Fuhrmeister
John Martin Galese, ‘71
James G. Gann, lll, '77
William F, Gardner
Walter T, Gilmer, Jr.
R. Marcus Givhon, ‘86
Mac B. Greaves
W. McCollum Haleomb, '82
Josl R, Hamner, '95
Judge Don L.
Hardemaon, '79
Alicia K. Haynes, ‘B7
Stephen D. Haninger, ‘77
Delacie C. Hester
Edwin E. Humphreys, '80
David M, Huni
Dovid G. Hymer
Judge Inge P. Jlahnsan
Frank Stesle Jores
Robin Windhom Jonas, ‘74
Roy F, King, '85
JOhn T Kirk
Rabert W, Les, Jr., ‘78
John A, Lentine, ‘87
Bruce M. Lisherman, ‘B6
Curtis Q. Liles, Il
David W, Lang-Daniels
Judge John L.
Madisan, Jr., '76
Thamas J. Mahonay, Jr,

Karen L. Mastin

1. Anthony McLain, '77

Steven T. McMeekin

Judge VYanzetta Penn
McPharson

R. Boyd Miller

T. Kurt Miller

Anna W. Mitchell, ‘78

Judge Temara O, Miichall

Judge Roger M,
Monroe, ‘72

Palricic M. Moore

Allan L. Maron

Amy K. Myers

Russel Myles, ‘86

G.M. "Jack” Neal, '77

Carol Sue Nelson, ‘77

Judge Edwin L. Nelson, ‘49

Steven L. Nicholos

Ralph R. “Reyn”
Neorman, lil, ‘82

Thomas L. Oliver Il, ‘8%

ludge Jahn E. OH, ‘81

Lewis W. Page, Jr.

Lenoro W, Pote, ‘85

Adom K, Pack

John M, Peek

Mark B. Polson, '74

Denise J. Pomeroy, '89

Charles A, Powell, IV

Patricio J. Priichait, ‘90

Caryl P, Privett

R, David Proctar

Judge T, Michoel Putnam

C. Michael Quinn, '75

Brucae A. Rawls, '79

Donald R. Rhaa

Caniel M. Rebers

Jomaes E. Robertson, Jr,

Bruca F. Rogers

J. William Rose, Jr,

* The year following some names denctes alumni of Cumberlond School of Law

Samford A

University

Judge William R. Sowyer
John D. Soxon
Assoc. Justice Harold

F. Sae
Barbar “Bob”

Sherling, Jt., '75
Wilbur G, Silberman
David C, Skinner
Judge James 5 Sledge
Dianne Smitherman, ‘93
E. Berlon Spence
Termmy Spina, '78
Williom B, Stewart, '90
Anne R. Strickland, '92
Henry C. Strickland
Jaseph W. Strickland
Sidney C. Summay, Jr., ‘77
Will Hill Tankarsley, Jr.
Wendy N. Thorntan, ‘24
Jill Lolley Vincant
Judge J. Scott Vowell
Charlie D. Waldrep, ‘746
James F. Walsh, ‘74
Hawoard P, Waolthall
A, Brand Walton
John D. Watson, |l
Jeftrey H. Wertheim
J. Mark White, 174
Jehn P, Whittington, ‘72
Brian T. Williams, ‘79
Jameas C, Wilson, Jr,
Judge Thoames A, Woodall
Ralph H, Yeilding
Lao H. Zell




Due to the huge increase in notices
for “About Members, Among Firms,"
The Alabama Lawyer will no longer
publish addresses and telephone num-
bers unless the announcement relates
to the opening of a new firm or solo
practice. Please continue to send in
announcements and/or address
changes to the Alebarna State Bar
Membership Department, at (334)
261-6310 (fax) or P.O. Box 671,
Montgomery 36101,

About Members

Tina Stamps announces the opening
of her office at 1206 Broad Street, Suite

- ABOUT MEMBERS, AMONG FIRMS

208, Phenix City, 36867. Phone (334)
A48-0302,

John W. Waters, Jr. announces the
opening of his office at 214 N. Prairvie
Street, Union Springs, 36089, Phone
(334) 738-K504,

H. Marie¢ Thigpen announces the
opening of her solo practice at 422 S,
Court Street, Monlgomery, 36104,
Phone (334) 832-4445,

G. Warren Laird, Jr. has joined
Chicago Title Insurance Company and

Ticor Title Insurance Company as assis-

tanl aréa counsel.

Robert K. Jordan announces the
opening of his new office at 202

Free Report Shows Lawyers
How to Get More Clients

Alabama Avenue, Southwest, Fort
Payne, 35968, Phone (256) 845-2423.

Among Firms

Sexton, Cullen & Jones, P.C.
announces that Byron W, Phillips has
been made a shareholder in the firm.

Taylor & Smith, P.C. announces that
Tommy C. Ritler, Jr. has become asso-
ciated with the firm.

John M. Laney, Jr. and Roger C.
Foster announce the formation of
Laney & Foster, P.C. Offices are located
at Two Perimeter Park, South, Suite
404, East, Birmingham, 35243, Phone
{205) 268-8440,

Calif.—Why do some
lnwyers get rich while others
struggle 1o pay their bills?

Ihe answer, according to
atterney, David M, Ward, has
nothing 1o do  with lalent,
education, hard work, or even
luck.

*The lnwvers who make the
hig money are nol necessarily
hetter lowyers,” he says, “They
have simply learmned how to
murket their services.”

A successful sole
practitioner who once struggled
to nitract clients, Ward credits
hs turnpround 10 o referral
marketing system he developed
SIX YCUrs ogo.

*1 went from dewd broke and
drowning i debl 10 earning
$£300,000 o vyear, practically
overnight,"” he says,

Most  lawyers  depend  on
referrnls, he notes, but not one
In 100 uses u relecral system

“Without a system, referrals

are unprediciable. You may get
new clients this month, you may
not," he says

A referral  osystem, Ward
says, can bring in & steady
stream of new clients, month
alter month, year ailer year

“It feels grent to come 1o the
office every day knowing the
phone  will ring und  new
business will be on the line."”

Ward hus taught his referral
sysiem 1o over 2,500 lawyers
worldwide, and has written a
new report, "How To Gel
More Cliems In A Month
Than You New Get All
Year!™ which reveals how any
lawver cun use this system to
get more clients and increase
their income

Alabama lawyers cnn get n
FREE copy of this report by
calling 1-B0H-562-4627, o 24-
hour free recorded message, or
visiting  Ward's  web  site,
hitp:iwww.davidward.com

HIGHEST

QUALITY IN
COURT REPORTING

ESTABLISHED 1%74
Cordensd A Inckoad Transcrpls
Discovery 26, ASCH & Word Perfec! Disketle
foalime & Daly Copy Avallabile Upon Recus
Expodckiod Dodlvery
Videciape « Timoilomaing
Flecthonic Trarmcip! Delivery
Crasgscatblon Suite

ol Pritchert
COURT
REPORTERS

1975 wei « 420 20th Strep! Norlh

Algbamo 25303
1-800-458 0031



Watson, Jimmerson, Givhan & Martin,
P.C. announces that LaTasha A. Meadows
has become associated with the firm,

Nisen & Elliott announces that Elena
A. Lovoy has become an associate of the
firm.

Gilberg & Kiernan announces Lhat
Barry W. Walker has joined the firm as
an associate in the firm’s Washington,
D.C. office.

Lietman, Siegal & Payne, IC.
announces that Suzanne D. Paulson
has joined the firm as a shareholder.

Janecky Newell, P.C. announces that
Harry V. Satterwhite has been named a
partner in the firm,

Spain & Gillion, L.L.C. announces
that Walter F. McArdle has become a
member of the firm and that Jon M.
Hughes, Frances H. Jackson and J.
Clinton Pittman have become associat-
ed with the firm.

intergraph Corporation announces that
David Vance Lueas has joined the compa-
ny as vice-president and general counsel,

James W. Killion and Edward P.
Rowan announce the formation of
Killion & Rowan, P.C. Offices are locat-
ed at 169 Dauphin Street, Mobile,
36633, Phone (334) 432-4600.

Crumpton & Associates, L.L.C.
announces that G. Hal Walker, Jr. has
joined the firm as an associate,

Thigpen & Tipper announces that
Charlotte C. Christian has joined the
firm.

Hogan & Hartson, L.L.P. announces
that T. Robert Rehm, Jr. has joined the
firm. Offices are located in McLean,
Yirginia,

The University of Alabama
announces that George B. Gordon has
been named university counsel,

Wills & Simon announces that
Elizabeth S. Wills has become an asso-
ciate of the firm.

Gladden & Sinor, P.C. announces
that Roland H. Beason has become
associated with the firm,

Burr & Forman L.L.P. announces
their merger with Veal & Associates,
L.L.C.

Thomas A. King, Attorney, I.C.
announces that Donna F. McCurley has
hecome & partner in the firm and that
the firm name has changed to King &
McCurley, Attorneys, P.C,

Christopher P. Turner, P.C.
announces that Gregory L. Watt has
hecome associated with the firm,

Hall, Conerly, Mudd & Bolvig, P.C.
announces that Christy C. Oshome has
hecome associated with the firm,

JM Family Enterprises, Inc.
announces the recent promotion of L.
Taylor Howard, 111. Howard has been
named vice-president and general coun-
sel for Southeast Toyola.

Wilmer, Cates, Fohrell & Kelley, PA.
announces that Shannon 8. Simpson
has become a shareholder in the firm.

Hare, Wynn, Newell & Newton,
L.L.P. announces that Michael D.
Ermert, Nolan E. Awbrey and Donald P
McKenna have become partners of the
firm.,

Berkowitz, Lefkovits, Isom &
Kushner, P.C. announces that James H.
White, IV has joined the firm as an
associate,

Constangy, Brooks & Smith, L.L.C.
announces that Minda R. Campbell has
become associated with the firm.

Thomas Franklin Campbell and G.
Richard Baker announce the formation
of Campbell & Baker, L.L.P. Offices are
located at 150 Financial Center, 505 N.
20th Street, Birmingham, 35203, Phone
(205) 278-6650,

Ferguson, Frost & Dodson, L.L.P.
announces that Champ Lyons, 111,
James R. Buckner, Jr. and William
Bradford Kittrell have joined the firm
as associales,

Rogers, Young, Wollstein, Jackson &
Whittington, L.L.C. announces that
George D). Robinson has joined the firm
as partner and that Polly E. Russell has
become a partner, [}
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MEMORIALS

Judge Richard L. Holmes

hen Judge Richard L., Holmes

died on May 2, 2000, Alabama
lost a unique individual who pos-
sessed amazing talents. Over the
course of his carzer he shared those
unigue gifts with all three branches
of stale government. He served as
director of the Alabama Department
of Industrial Relations and as the
legal advisor to Governor Albert P,
Hrewer. Later, he served as a reading
clerk for the Alabama Senate, But Richard Holmes is probahly
best known for his service as judge on the Alabama Court of Civil
Appeals from 1972 until his “first” judicial retirement in 1989, He
returned Lo active status in October 1993 at the request of the
judiges of the court and remained aclive until January 1999,

He excelled i his ability to understand and achieve results in
all three branches of government. He enjoved his roles of leader
and statesman and achieved results through both compromise
and power but never misused either, remaining focused on the
objective of achieving a result that was correct and responsible,
Many people we consider important and powerful in this state
were a little more intelligent after seeking Judge Holmes' coun-
sel. When Richard Holmes spoke, you listened, He was never
Builty of being too subtle. One did not have Lo waste time won-
dering what he really meant when he spoke on an issue.

Born in Birmingham, Alabama on January 1, 1937, Judge
Holmes was raised in Mobile, He attended Rhodes College and
received his BA. from the University of Alabama and his L.L.B.
from the University of Alabama School of Law. He served in var-
ious teaching capacities at the University ol Alabama School of
Law, Huntingdon College, Jones School of Law and Auburn
University of Montgomery, Judge Holmes served in the Judge
Advocate General Corps of the United States Army prior to
entering the practice of law. He loved his God, his family, the

Ash, Joseph
Van Nuys, California
Admitted: 1938
Died: May 2000
Berry, Robert Allen
Monigomery

Hayes, Millard Brooks
Blountstoun, FL
Admitted: 1942

Died: November 1999

Hillman, Charles IH.
Maobile

Admitted: May 5, 2000
Died; July 16, 2000

Died: July 7, 2000

Kierce, James Brunson, Jr.
Ressemer

Capell, Juck Lowery
Monlgomery
Admitted: 1955

Died: June 26, 2000 Died: July 9, 2000

Admitted: September 28, 1990

Admitted: September 7, 1966

State of Alabama and its eitizens, and the law, in that order.
Even on those occasions when duty compromised his ability to
be with his family, his priorities remained constant,

No person who stood with him in any battle ever had to worry
about his lovalty or courage. Those of us who had the privilege
to stand beside him in time of conflict or struggle must recog-
nize that our courage can never rise lo the level exhibited by his
wife, Jackie, and his daughters, Ashton and Leigh, as together
they stood with him and fought the final battle,

Judge Holmes's commitment to ethics was unconditional, He
served as chief judde of the Court of the Judiciary from 1987 lo
1984, He served as chairman of the Judicial Inquiry
Commission, and served on the Advisory Commission to the
Canons of Judicial Ethics, Reeently, he served as vice-chairman
of the first Judicial Oversight Committee. His service on the
Oversight Committee was recognized in July 1999 when be was
presented the Commissioner’'s Award by the Alabama State Bar.

Judge Holmes was dedicated to any task he undertook. He
allowed nothing, nol even cancer, to prevent him from con-
tinuing his work as a member of the Board of Trustees of the
University of Alabama. He attended the meetings regardless of
how he felt or what anyone said. “I've gol a few things [
promised to do," was his typical response if anyone was bolil
enough to suggest thal he compromise his schedule,

Judge Holmes possessed an uncanny ability to make people
agree to do something whether they wanted to or not.
Shortly before he was informed of his medical diagnosis he
told me: "White, there will be no hand-wringing about me
and this brain thing and you must promise me that you will
see to thal.” Then, we set about to accomplish keeping our
relationship the same up to our last visit three days before his
death. We conlinued our typical rude dialogue in trying to
accomplish the “schemes” he considered important,

It is always difficult when we have to deal with the final jour-
ney of & friend, Holmes made it easy and we traveled first class,

Robison, Blanchard G., Jr.
Carrollton
Admitted: 1946
Died: January 1, 1999

Strickland, James Tyler
Mabile
Admitted: 1952
Died: April 5, 2000
Thrift, Thomas E.
Birmimgham
Admitted: 1927
Died: July 30, 1999

Vann, David Johnson
Birmingham
Admitted: 1951
Died: June 9, 2000
Whaley, Harold Evans
Birmingham
Admitted: September 25, 1981
Died: May 25, 2000
Wilsan, Jim Lester
Gadsden
Admitted: September 4, 1969
Died: June 7, 2000




He ignored pain in an effort to make others feel better, He
would not approve of these observations, He accepled criticism
much easier than he accepted praise. Yet, 1 think he would
appreciate the maxim by Mark Twain: "Few things are harder to
pul up with than the annayance of a good example.” In dying,
Judge Holmes showed all of us how to live with courage, with
fearlessness and with consideration for one's neighbor,

George W. Cameron, Jr.

He enjoved laughter as much as anyone | have ever mel, We
can best preserve his memory by never forgetting those many
things he did that made us laugh or made us better humans—
often they were the same. We can also honor him by support-
ing the Richard L. Holmes Brain Tumor Treatment and
Research Center at the University of Alabama in Birmingham.

— A, Mark White, Birmingham

Gunrgu W. Cameron, Jv. died on May 3, 2000, at his home
in Montgomery, He is survived by his wife of 49 years,
Rosemary Oliver Cameron, and two sons, John Oliver
Cameron and Joseph David Cameron. A third son, George W.
Cameron, 111 predeceased him, having died May 11, 1995,

He graduated from Hurt School 1944, entered the army on
June 6, 1944 and served in the European Theater of
Operations as an infantryman with the Rail Splitler Division,

Upon his return from service, George attended Huntingdon
College for two years, He entered the University of Alabama
in the summer of 1948 and graduated with an LL.B. degree
in August 1950,

He opened his law practice in Montgomery the same yeur
and practiced conlinuously until the time of his death except
for the time he served as trustee of debtor cases with the

Huey Dwight McInish

United States District Courl of Alabama, Northern Division,
Middle District. He was an astute lawyer, dedicated to the pro-
fession and quick to share knowledge with the vounger mem-
bers of the bar.

George was a devoted husband and father. He spent his
spare time in Snowdoun, hitting golf balls,

Some would say he was eccentric, particularly members of
his family, in that he never carried his wallet. He would park
his Volkswagen on an incline so he could jump start it in case
the battery was dead, which it usually was, He would ride
home from Tuscaloosa the morning of the football game
when everyone else was going lo the game.

Montgomery County lost one of its best lawyers, and he will
be sorely missed by all who knew him.

— James W. Cameron, Montgomery

he Alabama State Bar lost one of its prominent members
with the passing of Huey Dwight Mclnish on November
20, 1994,

Huey Dwight Mclnish was born in Houstlon County, Alabama,
on December 11, 1923, the son of D.H. Mclnish and Willa
Daughety Melnish. After graduating from Houston County High
School, Mr. McInish entered the University of Alabama and bwo
years later he enlisted in the United States Army al the height of
World War 1. Mr. Mcinish was a member of the 406th Regiment
of the 102nd Infantry Division and saw extensive action during
the three years he served in the European Theater of Operations.
Following the conclusion of his military service, Mr. Mclnish
returned to the University of Alabama, where he concluded his
education and received his law degree in 1949,

Mr. Mclnish was admitted to the Alabama State Bar in
1949, and returned Lo his hometown of Dothan to enter into
private practice of law with the firm that would become, and
Lo this day remains, Lee & Mclnish,

Mr, McInish was married Lo the former Clara Jean Wise of
Samson, Alabama, He is survived by his beloved wife, Clara
Jean, and by his son, Peter A. Mclnish, who is a partner in his
law firm, daughter Ruth M, Williamson, a career law clerk for
the Honorable Joel F, Dubina, and five grandchildren,

Mr. Mclnish was treless in his devolion to his profession, and
continued throughout his career to be actively involved in vari-
ous leadership roles including service as president of the Houston
County Bar Association in 1939 and as president of the Alabama

Defense Lawyers Association from 1982 to 1983, In addition to
his membership in the Alabama State Bar, the Houston County
Bar Association, the American Bar Association and the Alabama
Defense Lawvers Association, Mr. Mclnish held distinguished
memberships in the International Association of Defense Counsel
and the International Society of Barristers, Mr, McInish was also a
Fellow of the American College of Trial Lawyers,

As an aclive member of the First Baptist Church in Dothan,
Mr. McInish served his church tirelessly in committee work, in
individual ministry and in leadership roles as trustee, Sunday
School teacher and deacon. Mr, Mclnish was equally giving of
his time and talents within the Wiregrass community,

As a mentor to young altorneys, Mr. Melnish provided a ser-
vice to his profession and to his community that can not be
overstated. Many a young lawyer, whether co-counsel or adver-
sary, has turned to Dwight MclInish for advice and guidance in a
quiet, confident and unassuming manner that can anly be
appreciated by those who had the privilege of receiving it.

The Houston County Bar Association extends its heartfelt
sympathies to Clara Jean, Pete, Ruth, and the grandchildren.
The members of the Houston County Bar Association also
express Lo the family, and to Mr. McInish's law pariners, their
heartielt grief over their loss of our brother, mentor and
friend. He was, to many of us, our moral compass, May God
grant us the wisdom to find our way without him.

— William C. Carn, HI, president
Houston Counly Bar Association
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ARBITRATION AGREEMENTS
The Consumer’s Perspective W

H_‘_‘

Advantages and disadvantages to the consumer of mandatory binding A'L:BH‘ MENTS
arbitration, including the definition of arbitration and an arbitration
agreement, the costs involved, what to expect in an arbitration and what The
» - " 4 ¥ : 1 .
consumers need to know in today’s marketplace Consumer’s
dorspeciive
ALABAMA STATE BAR Perspe

Publications Order Form

The Alabama State Bar is pleased to make available to individual atorneys, firms and local bar asso- ALATAM A’g]}'ﬂ‘j; BAR
clations, at cost only, a series of brochures on a variety of legal topics o interest to the general public.
Below is a current listing of public information brochures available from the Alabama State Bar for

(3

distribution by local bar associations, under established guidelines,

L Brochures W

To Serve the Public $1000per100 Qty. _____ § _
..details of bar public service programs highlighted in the TO SERVE THE PUBLIC video presentation
Law As A Career $10.00 per 100 Qty. $
...opportunities and challenges of a law career today

Lawyers and Legal Fees $10.00 per 100 Qiy. $
...t summary of basic information on common legal questions and procedures for the general public
Last Will & Testament $10.00 per 100 Qty. $
...covers aspects of estate planning and the importance of having a will

Legal Aspects of Divorce $10.00 per 100 Qty. $
...offers options and choices involved in divorce

Consumer Finance or “Buying on Time” $10.00 per 100 Qty. $
...outlines important considerations and provides advice on financial matters affecting the individual or family
Mediation...Another Method $10.00 per 100  Qty. $

for Resolving Disputes
..provides an overview of the mediation process in question-and-answer form

Arbitration Agreements $10.00 per 100 Qty. $
Leanswers questions on arbitration from the consumer’s perspective
Acrylic Brochure Stand $5.00 each Qty. $

. individual stand imprinted with individual, firm or bar asseciation name for use at distribution points
One stand per brochure is recommended.

Name to imprint on stand:

Subtotal $
Mailing Address
Shipping & Handling $ 5.00

TOTAL $§

Please remit CHECK OR MONEY ORIDER MADE PAYABLE TQ) THE ALABAMA STATE BAR
for the amount listed on the TOTAL line and forward it with this order form to:
Susan Andres, Director of Communications, Alabama State Bar, PO. Box 671, Montgomery, AL 36101




Professionalism Requirements for New Admittees —
Change to Rule 9.A

In the Supreme Court of Alabama

August 23, 2000

Order

It is ordered that Rule 9.A,, Alabama State Bar Mandatory Continuing Legal Education Rules and Regulations, is
amended to read as follows:

“A. Within twelve (12) months of being admitted to the Bar, or within twelve (12) months of being licensed
to practice law in Alabama, whichever shall last occur, each lawyer shall complete a six- {6} hour course
in professionalism; provided, however, that lawyers who are exempt from these Rules pursuant to Rules
2.C.1. shall also be exempt from the provisions of this Rule 9.A. while they are so exempt. Once a lawyer's
exemption under Rule 2.C.1. ends, the lawyer must complete the course in professionalism during the cai-
andar year following the year in which the exempt status ends.”

It is further ordered that this amendment is effective immediataly,
It is further ordered that the following note from the reporter of decisions be added to follow Rule §:

“Note from the reporter of decisions; The order amending Rule 9.A., effective August 23, 2000, is pub-
lished in that volume of Alabama Reporter that contains Alabama cases from So. 2d."

Hooper, C.J., and Maddox, Houston, Cook, See, Lyons, Brown, Johnstane, and England, JJ..coneur.

Certification of LawyerééChange to Rule 7.1(d)

In the Supreme Court of Alabama
August 23, 2000
Order

It is ordered that Rule 7.1(d), Alabama Rules of Professional Conduct, be amended to read as follows:

“(d) communicated the certification of the lawyer by a certifying organization, except as provided in Rule 7.4."
It is further ardered that this amendment be effective immediataly.
It is further ordered that the following note from the reporter of decisians be added to follow Rula 7.1:

“Note from the reporter of decisions: The order amending Rule 7.1, effective immadiately, is published in
that volume of Alabama Reporter that contains Alabama cases from ____ So0.2d."

Hooper, €.J., and Maddox, Houston, Cook, See, Lyons, Brown, Johnstone, and England, JJ., concur,
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Be Prepared

The Alabama State Bar wants to help you be ready for the unexpected.

The ASB endorses five insurance programs through its administrator, Insurance Specialists, Inc.
Coverage areas include Major Medical, Disability Income, Hospital Indemnity, Business Overhead, and
Life and are available to ASB members, their spouses, children and employees. Contact Insurance
Specialists, [nc. for details at 1-800-241-7753.

Attorneys Insurance Mutual of Alabama, Inc. (AIM) was established by the ASB to provide a more stable
professioral liability market for its members. For information, call 1-800-526-1246.

Two long-term care insurance plans through WRT Financial L.L.C. and PFL Insurance Company provide
financial protection for care in-home, and in assisted living and skilled nursing facilities. Call 1-800-278-1262

for information.
Count on us to help

VANFAN
ALABAMA STATE BAR
To Serve the Profession
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1111l LecisLaTivE WRrap-Up

By Robert L. McCurley, Jr.

Institute’s Annual Meeting

he Alabama Law Institute held its annual meeting dur-
ing the Alabama State Bar's Annual Meeting in Orange
Beach in July. The following were elected officers:

President: James M. Campbell, Anniston
Vice-President: Representative Howard Hawk, Arab
Vice-President; Senator Roger Bedford, Russellville
Secretary: Bob MeCurley, Tuscaloosa

Executive commitlee members include:

David Boyd, Mentgomery

Representative Mark L. Gaines, Birmingham
Richard S, Manley, Demopolis

Representative Demetrius C. Newton, Birmingham
Oakley W, Melton, Jr., Monlgomery

Yetta G. Samford, Jr., Opelika

Senator Rodger M. Smitherman, Birmingham

Lt Governor Steve Windom, Mobile

The Institute proposed, and the legislature passed, three
bills during the 2000 Regular Session:

Mergers and Consolidation of Business
Entities—Act No. 2000-211

Effective date: October 1, 2000

The sponsors were senators Roger Bedford, Steve French
and J.T. Waggoner and Representative Bill Fuller.

Uniform Principal and Income Act—Act No.
2000-675

Effective date: January 1, 2001

The sponsors were senators Rodger Smitherman and Zeb
Little and Representative Mike Rogers.

Uniform Determination of Death Act—Act No.
2000-710

Effective date: July 1, 2000,

The sponsors were senators Ted Little, Larry Dixon and
George Clay and representatives Mark Gaines and Bill Fuller,

It was announced that the Institute was looking toward pre-
senting several major revisions in the 2001 Legislature.

(Continued on page 300)

NEW 2000 Edition

by Robert McCurley, Jr.

This book has been a popular
lawyer's handbook with attornays
since 1982, The new edition
includes updated chapters on child
custody, Corporations, Partnerships,
LLCs, LLPs, and the new laws
through the 2000 Regular Session
of tha Alabama Leglslature,

LAWYERS EDUCATIONAL PRESS
Post Office Box BG1287
Tuscaloosa, AL 35486

NAME
Please send me _

ALABAMA LAW OFFICE PRACTICE
DESKBOOK, NINTH EDITION

This hardbound edition of 616
pages is conveniently organized in
43 chapters for quick refarence.
Chapters on Real Estate, Adoption,
Conservations, Commaercial
Transactions and Estates online the
general law and are accompanied
with the latest forms.

Included also are chapters on
Divorce, Commitments, Collections,
Alabama Administralive Procedure
Act, OSHA, Patents, Social
Securlty, Workman's Compensation,
Macdlicaid, Bankruptey, and other
areas of Alabama law,
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*+ All orders must be PREPAID. Make checks payable to LAWYERS
EDUCATICNAL PRESS. If not satisfied you may return the book with-
in 10 days for a full refund.

ADDRESS

_ copies of ALABAMA LAW OFFICE PRACTICE DESKBOOK, Ninth Edilion, 2000 at
$83.00 each ($75.00 plus $8.00 tax, postage and handling).

Please send me _____ copias of ALABAMA DIVORCE, ALIMONY AND CHILD CUSTCDY HORNBOOK, Third
Edition with current Pocket Part, at $39.00 plus $9.40 tax, postage and handling). 2000 Pocket Part alene $33.00.




Revised UCC Article 9

Already adopted in 25 states, there is a
target date for adoption in all states by
July 1, 2001. The bill makes extensive
changes in the current Article 9. One
change will require filing of UCC stale-
ments to follow the borrower’'s residence,
not where the property is located. This
will mean that UCC filings for individuals
living in Alabama will continue to be filed
in Alabama. For those living outside of
Alabama, such as a business entities
formed in another state, the filing will be
in the state of the domicile of the borrow-
er, nol Alabama. Further, the revision will
provide that all filings in Alabama will be
with the Secretary of State's Office, rather
than some filings being in the local pro-
bate office and business filings in the
Secretary of State's Office. This commit-
Lee is chaired by Birmingham attorney
Larry Vinson and is expected to complete
iLs work this fall, with drafts available for
review in December 2000,

Congress has enacted the “Electronic
Signatures in Global and National
Commerce Act.” President Clinton signed
Senate bill 761 into law June 10, 2000,
with the section on electronic signatures
effective October 1, 2000 and electronic

records provision effective March 1, 2001,
The Institute is now beginning its study
of the “Uniform Electronic Transactions
Act” to complement the Act, This study is
expected to be completed also in time for
the 2001 Regular Session of the legisla-
ture. Upon completion it is expected that
the committee will then look at the
Computer Information Transactions Act.

HB-82 (Act 2000-677)

This DUT bill was changed after the July
2000 article went to press. The new DUI
law, as signed by the Governor, amends
section 32-5A-191 and provides that each
person convicted for the first lime must
complete a DUT course; on second convic-
tion serve a mandatory minimum of five
days in jail or 30 days of community ser-
vice; third conviction, a minimum of 60
davs in jail; and upon a fourth conviction,
the offense becomes a class C felony with a
minimum mandatory jail sentence of ten
days. Further, two convictions within a
five-year period will cause the suspension
of the offender's motor vehicle registration
during the driver's license suspension,
Legisiative Interns

The Institute is again accepting appli-
calions for interns to work in the

Governar's, Lt, Governor's, and Speaker
of the House of Representative's Office
during the 2001 Legislative Session,
which will begin February 6, 2001,
Those wishing for more informalion
concerning Lhis intern program may
contact Penny Davis, associate director
of the Institute,

For more information concerning the
Institute or any of its projects contact
Bob McCurley, director, Alabama Law
Institute, by mail at P. O. Box 861425,
Tuscaloosa, 35486-0013, by fax (205)
348-8411, by phone (205) 348-7411, or
through the Institute's home page,
www.law.ua.edutall. m
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Comprehensive Legal Research
At A Price You Can Afford!

Lotslaw.com provides Internet access lo primary law databases Tor all 50 slales, the

District af Columbia plus 18 federal lpw fikraries

Laislave.cam provides cosi-elfeclive, flat-raile legal research pricing, FREE citation

services, copying, prinling, downloading, and 24/7 lech suppors

Put The Power Of Loislaw.com To Work For You.

Try Lolslay.com FREE far 18-days. Visli our website al
www lpislaw.com lo sign up for your free trial,

www, loislaw.com 877-LOISLAW (877-564-7529)




Coffee County

Established: 1841

The following continues a history
of Alabama's county courthouses—
their origins end some of the people
who contribuied to their growth. If
you have any photographs of early
or present courthouses, please for-
ward them to. Samuel A. Rumore,
Jr., Miglionico & Rumore, 1230
Brown Marx Tower, Birmingham,
Alabama 35203

BUILDING ALABAMA’S COURTHOUSES

By Samuel A. Rumore, Jr.

Enterprise Caurthouse cirea 1986 (photo by Sam Rumore)

( Coffee County - Part Il )

Aj Coffee County continued Lo grow,
another community began to rival
Elba. Originally known as Drake Eye, it
was approximately 18 miles southeast of
Elba and had been settled before the Civil
War, Three local families, the
Carmichaels, Edwards and Bruners,
donated the land to establish the town.
One account claims that the name was
changed from Drake Eve to Enterprise in
1884 al the suggestion of Reverend W, 1.
Hatcher, a Baptist minister and postmas-
Ler who considered this setllement an
enterprising venture, Another account for
the name claims thal it was actually the
naime of the post office in the area and
that the post office had moved to at least
four different locations. This version of
the story states that the name was select-
ed by Congressman William Calvin Oates
from a list of three that was submitted by
Reverend Hatcher, Whien the "Enterprise”
post office was finally moved Lo the
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Carmichael Store, that place became
known as Enterprise, In any event, no
matter which version is correct, the town
of Enterprise was incorporated in 1896,

According to the census of 1900, Elba
had a population of 635 and remained
the largest town in Coffee County, But
upstart Enterprise was close behind
with a population of 610, The next
decade saw Enterprise bypass Elba sig-
nificantly in population. The 1910 cen-
sus showed Enterprise more than dou-
bling Elba, 2,322 to 1,079, The gap
between the two towns would grow
even wider over the ensuing years,
Today Enterprise has more than five
times the population of Elba,

As Enterprise grew in significance, its
citizens wanted the courthouse for their
town. However, a provision in the 1901
Alabama Constitution stated that no
county seat location could be changed
within 20 years after the erection of a




Enterprise Courthouse in the 19305

new courthouse building, The last Elba
courthouse had been built in 1882,
Shortly after the adoption of the 1901
Constitution, construction hegan on a
new courthouse al Elba, effectively sti-
fling consideration of a new county seat
location. This may have been the real
reason for the timing on building the
new and elaborate courthouse at Elba
completed in 1903,

In response, the cilizens of Enterprise
felt that if they could not get the court-
house, they would settle for a courthouse.
As early as 1903, a local act was passed
that authorized a branch courthouse for
Enterprise. Other counties had estab-
lished branch courthouses for the conve-
nience of their citizens. However, for
such an effort to be successful, the conve-
nience factor had to outweigh the
expense issue of maintaiming two facili-
ties, This effort failed when the 1903 Act
was declared unconstitutional.

A new local law was passed in 1907
through the efforts of local legislator
and attorney Richard Henry Arrington,
This time Coffee County was divided
into lwo separate jurisdictional divi-
sions which would hold two separate
terms of court, One would be at Elba
and the other would be at Enterprise.
Each division would keep its own
records and have its own probate office,

The act creating the new divisional
county seat did not provide for the
funding of the courthouse building, The
citizens of Enterprise had to pay for the
cotirthouse at their expense, They raised
the money to build a large frame struc-
ture al the intersection of Edwards

Enterprise Courthouse in the 159 (photo by Shellay Hrigmean)

Street and College Street, The building
had a long front porch, where county
business was sometimes conducted out-
doors. The structure served as the cour-
thouse at Enterprise until it burned in a
1915 fire.

A local act passed soon thereafter pro-
vided for the construction of another
suitable building at Enterprise lo serve
as the courthouse, Funding was again a
problem, The first courthouse at
Enterprise had been built on town-
owned property. The town offered Lhis
real estate to the county if it would pay
for and build a new courthouse, The
deed also had a reverter clause., The
courthouse would have to he built with-
in a vear and if the property ceased to
serve as the site of the courthouse, the
land would be returned to Enterprise.
The county refused that arrangement.

After much discussion and delay, the
town proposed a fee simple deed to the
county if the courthouse was built with-
in two years, The mayor of Enterprise,
W. BB, Glenn, signed this deed on
December 13, 1919, In the meantime,
courts and county offices in Enterprise
had been housed in rented facilities for
a period of five years beginning in 1915.
Finally, in 1920, the county completed a
new courthouse at the cost of approxi-
mately $27,000, a brick building that
the county hoped was fireproof,
Unfortunately, like its predecessors, this
courthouse was totally destroyed by fire
on January 23, 1924, after only four
years of use,

Fire insurance money was used to
build a new brick and concrete court-

house, a two-story structure with a
basement, constructed to be as fireproof
as possible, Safety storage vaults housed
the permanent county records, This
courthouse was completed in 1925 at a
cost of approximately $35,000,

No story about this period in
Enterprise’s history would be complete
withoul a discussion of the economy.
Much of the farmland in the area was
planted in cotton, The boll weevil infest-
ed this area in 1915 with the loss of 60
percent of the cotton crop. Devastation
was even greater the next year. In 1917
this problem forced farmers to diversify
their ¢rops and peanuts became the
major cash commodity. Over a million
bushels were harvested that vear,

Near the courthouse site, al the inter-
section of Main and College streets, the
citizens of Enterprise erected a memori-
al. The Boll Weevil Monument stands
over Len feet tall and appears to be a
classical Greek goddess holding a bug
above her head. This is the only known
monument in the world thal glorifies an
insect pest. It was unveiled on December
11, 1919 as a symbol of the spiril of the
community in overcoming agricultural
adversity, The inscription on the monu-
ment reads: “In profound appreciation of
the boll weevil and whal it has done as
the herald of prosperity this monument
was erected by the eitizens of
Enterprise, Coffee County, Alabama.”

In addition to the devastation caused
by the boll weevil, Coffee County has
also suffered a number of other natural
disasters. Most pronounced of these is
the flooding that has plagued Elba over
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the years. It was previously mentioned
that Elba was named for an island, in
part because it was surrounded by Lhe
Pea River, Whitewater Creek and Beaver
Dam Creek. The courthouse square is
located near the Pea River,

According to the Bible, Noah perse-
vered through one great flood, But the
people of Elba have had to endure at
least seven, Minor flooding teok place in
1888, 1938, 1960 and 1975, Devastating
flooding occurred in March 1929,
March 1990 and March 1998,

During the 1929 flooding which sub-
merged the town, many people in Elba
were trapped or the second (loors of
buildings for two days, without food or
water, and two persons are reported Lo
have died. After this disaster, the probate
judge, 1. A, Carnley, appealed to federal
and slate aulhorilies seeking assistance,
He wrote: “In behall of our people, 1 am
urging the demands for relief, and I trust
that you can devise means of help by the
strong arms of our federal government.
The strong arms should help the weak,
protect, préserve, and prosper them
agaim. We shall be grateful to you."

Later that year Judge Carnley wrote
an article describing the suffering that
he witnessed at Elba, In part he stated:
"I was distressing to see the people as
the boats would land them. No photog-
rapher can picture, no pen can porlray,
and no artist can paint the distress
which I saw in the faces of the people,
People were rescued from trees, shaken
and falling buildings.”

The response to the plight of the peo-
ple came from the Army Corps of
Engineers. In the 19305, the Corps built
a 3.2 mile levee that almost completely
encircled the Lown of Elba. The levee
held during the floods of 1938, 1960
and 1975. The town was not so fortu.
nate in the 18%0s,

Sixteen inches of rain fell in 36 hours
on March 15-16, 1990, Al approximately
6:30 p.m. on Salurday, March 17, the
levee east of Elba broke and Whitewater
Creek poured into the town. The down-
town area les in what can be deseribed as
a basin. It filled up like a bathtub. The
flood waters damaged 737 homes, 130
businesses, 86 mobile homes, and eight
churches, The high water mark reached
the first ooy ceiling at the courthouse,

Once the flood waters receded, court-
house workers found that circuit and dis-

Boll Wienif Morwimindt (nhato by Shelfey Briginan)

trict court files, probate records, and
county commission documents had all
been under water. In order to save these
important papers, a company from Fort
Worth, Texas, which does disaster salvage
work, was called in. Large refrigerated
trucks came to Elha, Soon coffee was not
the only freeze-dried item in Coffee
County, All of the county records were
placed in refrigerated trucks and freeze-
dried. They were taken to the company in
Texas and placed in lanks where a vacu-
um was created. The vacuum caused the
water in the records to evaporate. Once
completely dried, they were cleaned and
restored, [t was a tedious process but the
county records were preserved,

Almost eight years later Lo the day,
Elba suffered another devastating flood,
The levee held where it had been
repaired in 1990, This time a break
oceurred on the western part of the levee
along Beaver Dam Creek when up to len
inches of rain fell by March 8, 1998, The
1990 flood was basically re-created in the
town. Again the waters inundated the
town square and courthouse, Though
the flood waters were not as high as in
1990, one resident put the siluation in
perspeclive when she said that a little
water is jusl as devastaling as a loL.

Elba residents once again cleaned up
their town. Pumps had been installed
after the 1990 flood and a minor flooding
in 1994, These helped the water to recede,
A proposal was made to refocale the town
in order to avoid future ooding.
However, life in Elba returned to normal
and the effort to move the town failed,
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There have been campaigns over the
years to either relocate or consolidate
the two Coffee County courthouses, One
aspect of the county seat issue revolved
around the location of the county jail.
The jail was located at Elba, but by the
19705 it was in a run-down condition,
Further, the citizens of Enterprise con-
tended that the faw of Alabama passed
in 1907 concerning a second court-
house reguired Enterprise to have its
own county jail because circuit courts
were held there. A lawsuit was filed to
force Coffee County to build a county
jail at Enterprise. The countly commis-
sion was cited for contempt of court
and given 90 days to purde itselfl by
making plans to build a new jail.

The county commission was saved
from contempt in 1982 when the legis-
lature passed a bill providing for the
erection of a new jail in New Brockton,
halfway between Elba and Enterprise.
However, once the pressure of contempl
was lifted, the county still did nothing
about a new jail, In 1989 an inmate filed
another lawsuit protesting the condi-
Lions at the existing Elba jail, This moti-
valed the county to take action and a
new jail was built at New Brockton,

The jail controversy somewhat cloud-
ei the issue of courthouse location and
divided the interest of the citizens in
Coffee County. Any action on the courl-
house would cost more money,
However, several petition drives were
started, One called for the erection of a
new county courthouse at Elba, Another
petition drive was for a New Brockton
site. Still another petition sought a sin-
gle courthouse at Enterprise. All of the
petitions failed to get the necessary 50
percent plus one of registered voters
required for the governor to call a
county seat election. Coffee County
retained its two-courthouse system,

The conditions at the Enlerprise
courthouse deteriorated from terrible Lo
deplorable. On two occasions, the lower
Moor was fooded with sewage, calling
altention to the inadequate and out-
dated plumbing in the building. Also,
the facility only contained one large
courtroom, Over Lhe veats the judicial
cireuit grew (rom one to three circuit
judges. In 1984, Probate Judge Marion
Brunsan had the large courtroom divid-
ed so that at least two judges could hold
court at the same time.
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In 1985 the Enterprise courthouse
was remodeled. The front porch was
enclosed to provice office space and
courtrooms were renovated.
Improvements were made throughout
the building, and a town clock was
placed in the building’s clock tower.
Further improvements took place in
succeeding years with the enclosing of
windows in 1987, replacement of the
roof in 1988, and beautification of the
courthouse grounds in 1989,

The district attorney had previously
moved his office from the crowded court-
house, renting space in town for his staff,

Elba Courthouse during 1938 flood (phole courlesy of The Dothan Eagle}

In 1988 construction began on a new
office building for the district attorney.
Unfortunately the county did not entirely
own the site where work had started for
construction of the new building. The
project had to be halted and restarted at a
new location on the back portion of the
courthouse parking lot. This office was
fully completed and finally dedicated on
April 14, 1991, and was named in memaory
of the late circuit judge, Eris Paul, and
the late distriel attorney, Lewey Stephens,
The need for an adequate courthouse
at Enterprise continued through the
19805 and 1990, The effort to consoli-
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Coffee Countfy Courthoiase, Enterprise Division, 1998 (phivto by Shelley Hrigman)

date the county into one courthouse was
not successful, Finally, on June 9, 1997,
the Coffee County Public Building
Authority approved a four million dollar
contract for the construction of a new
courthouse at Enterprise. The architec-
tural firm was Donofro & Associates of
Dothan, who also designed the Houston
County Courthouse. Saliba Construction
Company of Dothan was the contractor.
The old courthouse constructed in
1925 was demaolished and a new struc-
ture was built on the same site. The new
courthouse is a combination of modern
and classical design which should serve
the citizens of Coeffee County for many
decades. The new Coffee County
Courthouse, Enterprise Division, was
dedicated on Sunday, June 27, 1980, o

The author thanks Enterprise attor-
neys Dale Marsh and Blaine King for
their help in obtaining research materi-
als and photographs for use in this arti-
cle. Photographs of Enterprise court-
houses and the Boll Weevil Monument
were provided through the courtesy of
Shelley Brigman, Enterprise, Alabama.

SOURCES: Early History of Coffee
County, 1, 1. Smith, Elba, Alabama, no
date; Coffee Grounds: A History of Coffee
County, Alabama, 1841—1970, Fred 8.
Watson, 1970; Pea River Reflections,
Marion Bailey Brunson, 1975; Dateline:
Enferprise, Roy Shoftner, 1987; Elba
Flood... March 17, 1990, a publication of
the Elba Chamber of Commerce, 1990;
Enterprise, The First 110 Years 1882-
1992, A History of This Enterprising
Alabama City, Roy Shoffner, 1996;
Articles, The Birmingham News, March
1990 and March 1998,

Samuel A.

Rumaore, Jr.
Samusl &, Rumaora, Jr
is & gradunte of the
Univaraity ol Notre
Damea and Iha
Linlvornily of Alabamn
Schodl of Lew. He
norvedl as founding
chairparson of the
Alabama State Bar's Family Low Secbon and is
in practics in Birmingham with the firm of
Mighionico & Rumore Rumore socad as tha bar
commisgianar lor the 10th Circuit, place numbar
Tout, and as a mamber of The Alabama Lawyer
{ ditonal Board. Ho sorved ag tho ' 0002000
atala bar promcont-alact G0 oK ovar e preg:
gency @l s slate Dar's annusl meoting in July
Ha in & mtieadd colonet in the Unitied Statas Army
Hoagive JAG Corps

o




- -

By J. Anthong Mclain, general counse!

Ex Parte
Communications
Between the
Court and a
Guardian Ad
Litem

J. Anthony McLailn

Question:

“1 am serving as an appointed
guardian ad {itemn in a juvenile case, |
have not attended any formal training
or other courses pertaining Lo an attor-
ney's responsibilities as a guardian ad
litem, however, | have read the guardian
ad literm manual prepared for the
Children's Justice Task Force. | have
become aware from other sources thal
certain jurisdictions consider it appro-
priate for a guardian ad fitem to com-
municate directly and ex parfe with the
court,

“This is a request for a formal opinion
on the following question: Under the
Alabama Rules of Professional Conduct,
may a guardian ad lifem communicale
ex parfe with the court?”

Answer:

An altorney who has been appointed
guardian ad fitern 15 ethically prohibited
from communicating ex parte with the
trial judge concerning any substantive
issue before the courl.

Discussion:

The argument has been advanced that
guardians ad litem, rather than being
advocales for their wards, are more
appropriately considered advisors to the
court, and, therefore, should be permit-
ted to have ex parte communication
with the judge. However, this is not the
case in Alabama.

The Court of Civil Appeals of the
State of Alabama has conclusively held
that guardians ad litem are advocates
for their wards and the role of the
guardian ad lifem in the adjudicatory
process is not different from that of any
other advocate.

“The guardian ad litem ... is an
officer of the court and is entitled
to argue his client's case as any

% OPINIONS OF THE GENERAL COUNSEL

other attorney involved in Lhe
case." 8.0, v, R.D., 628 S0.2d 817,
818 {Ala, Civ.App. 1993}

Additionally, the statutory provision
which gaverns the appointment and
payment of guardians ad fitem in juve-
nile cases expressly states that it 1s the
duty of the guardian ad litem to act as
atdvocate for the ward. Code of
Alabama, 1975, § 15-12-21(b) & (¢),
provides as follows:

{h) If il appears to the trial court
in & delinquency case, need of
supervision case, or other
judicial proceeding in which a
Juvenile is a party, that the
juvenile is entitled to counsel
and that the juvenile is not
able financially or otherwise to
ohtain the assistance of coun-
sel or that appointed counsel
is otherwise required by law,
the court shall appoint coun-
sel to represent and assist the
juvenile or act in the capacity
of guardian ad litem for the
juvenile. #f shall be the duty of
the appointed counsel, as an
officer of the court and as a
member of the bar, to repre-
sent and assist the juvenile to

the best of his ox her ability.

{e) IF il appears Lo the trial court
thal the parents, guardian or
custodian of a juvenile who is
a party in a judicial proceed-
ing, are entitled to counsel
and the parties are unable to
afford counsel, upon request,
the court shall appoinl coun-
sel to represent and assist the
parents, guardian or custodi-
an. /it shall be the duty of the
appomted counsel, as an offf-
cer of the court and as a
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member of the bar, to repre-
sent and assist the parties fo
the best of his or her ability.
(emphasis supplied)

[t is, therefore, the opinion of the
Disciplinary Commission that attorneys
who are appointed guardians ad {item
are advocates for their wards just as,
and in the same manner as, relained
attorneys are advocates for their clients,

Accordingly, guardians ad {item are sub-

ject to the same prohibition against ex
parte communication with the court as
are all other lawyers involved in the
adjudicatory process.

The prohibition applicable Lo attor-
neys is codified in Rule 3.5 of the Rules
of Professional Conduct which provides
as follows:

“Rule 3.5 Impartiality and Decorum
of the Tribunal
A lawver shall not;

(a) Seek to influence a judge,
juror, prospective juror or
other official by means prohib-
ited by law;

{b) Communicate ex parte with
such a person excepl as per-
mitted by law; ...."

A similar prohibition applicable to
judges is found in the Canons of
Judicial Ethics. Canon 3(A).(4) of the
Canons of Judicial Ethics provides as
follows:

“A judge should accord to every
person who s legally interested in a
proceeding, or his lawyer, full right
to be heard according Lo law, and,
except as authorized by law, neither
initiate nor consider ex parte com-
munications concerning a pending
or impending proceeding.”

While Alabama appellate courts have
never specifically addressed the issue of
ex parte communication with the court
by a guardian ad litem, other jurisdic-
tions have expressly ruled on this issue
and have held such ex parte communi-
cation to be ethically prohibited, See,
e.g., Moore v. Moore, 809 P.2d 261
{(Wyo. 1991); Veazey v. Veazey, 560 P.2d
382 (Alaska 1977); Ritey v. Erie
Lackawaring R, Company, 119 Misc, 2d

619, 463 N.Y.S.2d 986 (1983); De Los

Santos v, Superior Court of Los Angeles

County, 27 Cal. 3d 677, 613 F.2d 233
(1980).

The question of ex parfe communica-

tion by a guardian ad fitem has also

heen addressed in a treatise on the role

of the guardian ad fitem.

“The guardians are usually afford-
ed the same rights as the parties’'
attorneys (e.g., of making opening
statements and closing argu-
ments), Guardians cannot be
called as witnesses.

Guardians ad litem may not have
ex parte communications with the
judge.” Podell, The Role of the
Guardian Ad Litem, 25 Trial 31,
34 {April 1989).

For the reasons cited above, it is the
opinion of the Disciplinary Commission
of the Alabama State Bar that an attor-

ney who serves as a puardian ad litem

may not have ex parte communications
with the trial judge regarding any sub-

stantive issue before the court.
|RO-00-02]

for Alabama State Bar

members like you.

Running for your plane? With Avis Roving Rapid Return™ you will have your
rental receipt within a minute after you pull into our lot. It's one of the many ways
we try harder at Avis to serve Alabama State Bar members better. And here's
another way, Mention your Avis Worldwide Discount (AWD) number A530100
when you call our toli-free number, to gel special *members-only” rates not
available to the general public. Use the coupon at right and you'll save even
mare. For reservations, call your travel consultant, Avis at 1-B00-698-5685, or
reserve your car online at www.avis.com

Avis imatures UM cara,
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Especially for Alabama State
Bar Members
Save $15 On a Weekly
Rental!
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rental, Subject to complete Terma and Conditions, For
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count (AWIY) number: ARID1 00,
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Sige fourdoor (Group ) car. Dollars off applies o the cost
of tha tatal rental with a minlmim of ve days, Coipon
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ndvance reservition Is required. May not be used In
conjunclion with uny ether coupen, promallon or affer
t.nurlm validl i panticipating Avis locations in the contigu-
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The

One-Hour

VLP Case

By Professor Pamela H. Bucy

6 xygen in Use, No Sparks, No
Open Flames,” warned the
cardboard sign on the front

door of the small white house. Above the

door were Christmas decorations {in

March). The ancient furniture on the tiny

porch was well-kepl, just as every inch of

the house proved to be. When 1 rang the
doorbell, Mrs. Branson' slowly came to
door, welcomed me with a smile, and

invited me in. Limping, she led me to a

room dominated by a large bedl, To the

side of the bed was an oxyden tank. She
let hersell down onto in the bed, gasped
for air, and smiled again. Books, especial-

Iy Bibles, were everywhere,

Soon after she settied into place, Mrs.
Branson's face lit up, "Hi, Baby," she said
as her husband of 39 years shuffled in.
Mr. Branson, age 84, and stooped over,
was dressed church-neat in a bright
orange shirl, His smile was brighter than
his shirt, Mr. Branson shook my hand
firmly, welcomed me to their home, and
silently backed oul of the room as Mrs,
Branson told me their story, between her
smiles and gasps for air,

Several years ago Mr, and Mrs,
Branson bought a new furnace for their
home. In the summer of 1999, they
bought an air-conditioning unit, Both

were installed in the crawl space under
the house. When fall came and the
weather turned cool, they turned on
their furnace, but there was no heal,
They called the company that had
installed the heating unit, for which
there was a current warranty on the
unit. A company repair man came,
crawled under the house and came out
declaring that semeone had “intention-
ally sabotaged” the unit by culling a
wire, He stated that such damage was
outside the warranty, and he wasn't
going to fix it, The Bransons called the
company that had put in the air condi-
tioning unit. A repair man from thal
company came out, crawled under the
house, and declared thal his company
didn't cut the wire on the heating unit,
wouldn't do such a thing and wasn't
responsible for fixing iL

About this time Mrs, Branson, who is
in her late sixties, had been hospilalized
and released, She came home to a freez-
ing house. Her doctor explained in a let-
Ler addressed “To Whom it May
Concern: Mrs, Branson [has)...emphyse-
ma, hearl disease and diabetes [and] is
in dire need of having her heat turned
on as the weather has suddenly turned
cool, Her medical conditions will be
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adversely affected by failure Lo turn her
heat on or having her furnace repaired

as soon as possible,” The Bransons were
running out of options,

Because she had *heard talk about
how much good they do,” Mrs. Branson
called Legal Services. They invited her
down. Mrs. Branson was too ill to go so
Mr. Branson wenl, The Bransons live
entirely on their Social Security bene-
fits, so they qualified financially for
Legal Services, Since they also present-
ed & meritorious and non-complex case,
Legal Services referred them to the
Volunteer Lawyers Program.” Within
two weeks, Brad Cornett, an attorney in
private practice who had agreed to han-
dle VLP cases, mel with the Bransons at
his law office.

“Me was just beautiful.” Flash of
smile, That is how Mrs, Branson
described Cornett, She glowed as she
described their visit to Cornelt's law
office: * | can’t go upstairs, He came to
me, downslairs, We took him all the
papers,” Cornett graduated from the
University of North Carolina School of
Law in 1995 and has been practicing in
Gadsden ever since. As | heard him
begin to describe the Bransons' case, it
became clear that he is one good lawver,
“Because 1t was already cold when they
came in, we had to get some action

quick. So, | teld them we would file in
small claims court for whatever it cost
Lo hire someone to come oul and repair
the furnace right now. Then we would
sue both the heating company and the
aiy conditioning company and let them
fight it out. We knew one of them was
to blame, It's a cinch neither Mr. nor
Mrs, Branson had been crawling around
under their house since last winter, [
told the Bransons Lo look up a heating
repairperson in the phone book and ask
that person te come oul and give a free
estimate of what it would take to fix the
furnace. | told them to tell the repair-
person we would hire him to do the job
when we won in courl”

“Well," continued My, Cornelt, with a
big grin, “the Bransons called back in a
day or 50 and said, ‘It's all fixed!" The
repairman crawled under the house and
came out saving, ‘It's no big deal. | fixed
it

Would the Bransons have called a
repairman if a lawyer hadn't explained a
way Lhey could pay for the repair and
been willing to pursue their legal rights
to obtain such payment? Probably not.
As Mrs. Branson explained, "We didn't
have any money to gel anything fixed,
My medicine took it all.” As this case
showed, sometimes representing a
client simply involves explaining their

options, The VLP gives poor people
some aplions,

Brad Cornett has been a VLP attorney
for about three years, he guesses, and
the Bransons were his third VLP refer-
ral. “The VLP cases certainly are not a
burden,.” explains Cornett, "They never
come close to 20 hours.” Why did he
enroll in the VLP? His words: “If you're
a professional, yau have privileges. You
should give something back, There is a
satisfaction in doing good. It's different
than your paying cases. You can't do
these cases for anything but doing good.
It's satisfying to know you helped some-
one just because you cared.” l

Many thanks to Linda Lund, Wythe
Holt and especiatly to Brad Cornette.

Endnotes
1. A peaudonym

2. Tha Volunioar Lawyers Pogram ('/LP) bagan
slatowide in Alabama in 1991, Modalad afinr the
highly succasstul Mobile Bar Assoclation Volunteor
Lawyars Program, il provides n way lor liswyers in
Alabama 1o help their communilies, Atlomays
anroll in the program by agresing o provide up 1o
20 hours, par yoar, of free legal sarvice o poar clti-
tand ol Alabama, Cases are mfarad (o the VLP
trom Lagal Sarvices offices arourid the state
Boforo relarmal, the cases are screanad lor mant
antl complaxity (each case shoukd be resolvable in
20 haurn or lass) and the palertial client ia
rereanad Ior income oligibility (must live al o
balow 126 percent of poverty loval, curranily
41,776 monihly, for a housahold ol lour),
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SraTE CAPITOL
600 Dexrer Avenue, RooM N-104

OFFICE OF THE GOVERNCR MONTGOMERY, ALABAMA 36130

DON SIEGELMAN o (334) 2427100
GOVERNOR STATE OF ALABAMA Fax: (334) 242-0937

September 1, 2000

Dear Fellow Alabama State Bar Member:

Lawyers have been at the heart of every major reform movement in our state and in our
nation and, in addition, Alabama lawyers give of their time and their talent everyday in their own
communities. To further this involvement I am writing in support of the Volunteer Lawyers
Program (“VLP™) and its efforts to encourage pro bono and charitable legal work within the
State of Alabama. As Governor, and as a lawyer, I know how important it is to provide legal
assistance to those who can not afford it, and those in need. [ ask that you join this effort to help
the people who need it most by signing up for the VLP.

As of February 1, 2000, Alabama had approximately 10,800 licensed attorneys. Of these
10,800 licensed attorneys, 24% are performing pro bono work through the state’s recognized
volunteer programs. To the lawyers who are already signed up, [ say thank you. My guess is
that your experiences on these cases have been among the most rewarding of your professional
life. To the lawyers who are not yet part of VLP, I say help your fellow Alabamians through the
VLP. Alabama is a great state, but we can make it even better.

To sign up, or for more information, call Linda Lund, the Director of the Volunteer

Lawyer's Program at 269-1515.
1 ? % ;’

Dor Siegelma
Governor
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If you're not insured with the Attorneys’
Advantage Professional Liabllity Insurance Program...
you should object to your current insurer

on the following grounds:

= W : 1. You may be paying too much for your
i liability coverage.

2. You may not have the broad coverage
you really need.

ttorneys’ Advantage Professional Don't delay! For more f
Liability Insurance offera broad information, including | e QUARY
coverage...up 1o $10 million in limits, a no-obligation | B DL
Program benefits include: quotation, call txlay. |
1 ive | [
+ First Dollar Defense o _'mu PTE e |
free copy of The !
¢ Claima Expense in Addition to GQuarter Hour, f
Linbility Limits the newsloiter for {

Attorneys' Adveantage

* Risk Management Program
insureds that contalng f

+ Full Prior Acts Coverage Avallable useful, practical e :
Bewt of all, ity underwritten by TIG [Insuranos informalion on ways
Company, A.M. Best rated “A" (Excellent), X1. to manage rigk in your practice.

Professional Liability Insurance, Inc.
300 Delaware Avenue « P.O, Box 2287
Wilmington, DE 189888

Professional Liability
Insurance, Inc. 1-800-441-9385

Fax: 1-B00-718-3411
www.guiz-pil.com/lawyers. himl

ttorneys’
8 INSURANCE, dvantage’

Professional Liability Coverage
On Vavorable Teriiis
01007 Attorneys’ Advantage Insuranoe Agonoy, Ine.
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STATISTICS OF INTEREST

INUmbRE: Sl N TOY BIANIY 410y a0 ottt 4 a7 a0 4 WA T 4 343

Number certified to Supreme Court of Alabama .. ..o oo v v ener e aersrnes 140
e At OT (ERER™ (015 vy se e E S o) T bl m e e (R o » e w  a a o Ta e 40.8 percent
Certification Percentages:

University of Alabama School of Law. ..o vvvvvenivrvvsnvar i SRy e o P 63.9 percent
Birmingham Sehool 0f LAW. . « i i ey i Bars i e e s A e Sy S s 23.6 percent
Camberland Sehiool OFLaW .- o mvm snoe st e sy e s s hy o VAR R iUk T s 7o 42.4 percent
Jones SchoolaE AW S s 5o v A s oy TRl a0 | a e e e R BN AR B L TR ea 49.0 percent
00 IET 0 T U . 00 SRS R A S oy et e i A 7.1 percent

*Includes only those successfully passing bar exam and MPRE
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Alabama State Bar Spring 2000 Admittees

Algood, Tonny Harold
Altadonna, Anthony Joseph
Anderaon, Nancy Ellen
Aylstock, Brvan Frederick
Bagley, Margarét Elizabeth
Balley, Clyde Temple 111
Baker, George Richard
Battle-Hodge, Juraldine
Beard, David William
Beers, Claude Reeves
Behel, Jennifer Lynn Holt
Benelield, Karen Louise Schwab
Benton, William Brian
Berry, Robert Allen
Bradford, Bobby Jene Jr,
Bradley, Gary Morrison Jr.
Brockman, Bobby Gerald
Bronner, Raymond Louis
Brower, Nancy English
Brower, William Scott
Brown, Chad Robert
Buekner, James Randy Ir,
Buxton, Rebecca White Price

Byers, Shelly Lynn

Byrne-Crutchfleld, Mary Elizabeth

Campbell, Robert James
Carlton, Mark Howard
Cartee, Eric Scoll
Chelatlan, Charlotte Coker
Chriatle, Susanne Bates
Clark, David Richard
Clark, Ronald Linwood Jr.
Clayton, Philip Warner
Combas, Brian Keith
Conwell, Joseph Thomas [11
Cooner, Douglas Howard
Cooper, Ronald Wayne

Craddock, Patrick Carr

Crenshaw, Kevin

Cronier, Gerl Kene

Crowe, Maul Vinson
Denson, Jonna Miller
Dewees, Jennifer Theress
Dunaway, Dennis Christopher
Dykes, Lowell Morgan Jr.
Edmondaon, Rodney Laven
Farrow, Benjamin Henry
Fitz-Gerald, Michael Sean
Fowler, Stephen Duane
Frederick, Patricia Ann Finocchio
Frier, Richard Charles
Fulford, Ocic Lee

Fuller, William Henry Jr.
Gant, Kelli Kennedy
Gardner, Freda Darlene
Gartlan, Robert Aaron
Gels, Dantel Jerome
Githert, Leatha Kay
Gonzalez, Thomas Frederic
Gray, Bret Michael
Guillory, Michael Steven
Harmon, Randall Lyle
Harrelson, Gregory David
Harrds, Jequetle Edmonson
Hatten, Sanford Dewey Jr.
Hemmer, Sandra Marie
Hicka, Michael Brian
Hicks, Shannon Nicole
Hocutt, loseph Neil 1]
Holland, Christopher Alan
Howard, Linda Lou
Howell, Svhil Corley
Hughes, Wanda Gail
Jackson, Perry Garnett
Johndrow, Stephanie Northeutt

Johnson, Devona Lynn

King, Glen David

Kirby, Nuncy Marie

Lacey, Nancy Madeline Barnes
Laster, Nicholas Charles
Letford, William Donald
Lewis, Katharine Folsom
Martin, Alice Kay

Maxim, Kevin Allen

Maxwell, Gerald

McBride, Valeri Jean

MeCarty, William Loring 111
MeCurley, Danna Jean Flippo
MeGhee, Rilly Shaun

MeHale, Kristi Carolyn Feldman
McHenry, Michael Burnis
Mclver, Lee Allison
Mclean-Tavlor, Katherine Marie
McNally, Laura Elizabeth
McNamee, Kevin Alexander
Mercer, Roberl McCay Dearing
Miller, Christy Michelle
Mitchell, Allen Kenneth
Morgan. Keith Anderson
Morris, Kreg Lavton

Motches, Philip John

Mougey, Peter Jumes
Obradovie, Virginia Michelle
Odom, Kristi Miller

Ogletree, Powell G. I,
Ozerden, Halil Suleyman
Padgett, John Mark

Fark, Liza Ann

Parkerson, Christopher Bates
Patterson, Tommy Wayne
Paulk, Debra Jean

Perez, JoAnn Marie

Poe, Denise Blue

Poole, Diebra Lorraine Haynes

Preclae, Jennifer Sloan
Priest, Ruth Ona Miller
Reed, Edwin Louis
Robertson, John Fosler
Ross, Ratrina

Rotenberry, leffrey Glenn
Rucker, Meredith Dawn
Salle, Carl Robert

Saloom, Joseph Michael
Salter, Christopher Donald
Seahorn, Larry Shane
Sellers, Angels Christine
Sfaklanos, Constantine Pete
Shaw, Tammy Lynin
Shderfus, Caroline Mary
Smith, Anthony Kyan
Smith, Dawn Celeste
Smith, Nathan Wheeler Barwick
Stephens, Gary Lane
Stimae, Sarah Louise
Strong, Christine Marie Rucinski
Taylor, Jon Carlton
Thomas, Melissa Ann
Thomas, Robert Jason
Thrash, Adam L'Ouverture
Turner, Thomas Evereli
Tvler, Philip Olen

Wade, Emily Dawn

Walker, Stephany Rene
Warren, Tye Randall
Watkins, Jason Robert
Watkins, John Michael
Weaver, Amber Zlar

Wills, Elizabeth Stuard
Wilson, James Phallip Jr,
Windom, Mary Edna Becker
Woodman, Harold Edward
Wyalt, James Alexander [11
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Stephanie Northeutt (2000) and Jarnes K Buckner, Jr (2000) and Kuth Mitler Priest (2000) and Katherine McLean Taglor (2000)
Walter Northeutt (1956} Anna Funderburk Buckner (1999) Christophier Michae! Priest (1995} arid LM, McLean (1983)
admittee and brother admittee and wite admittee and Husband admitttes aad father

Chisty M. Mitler (2000} and Witllam Scott Brower (20000 aned Juseph T Compell, 117 {2000), fosep't Thomuas Conwell, Jr.o(1976), John .
Goorge W Miller (1895) Witliam J. Brousr: {1955) Butlen, Jr. (1983) and Henri Butler MeDandel (1877)
admittee and father wdmittee and father adrmittes, father, unicle and aunt

Mary Elizabeth Byrne-Crutehfiold Elteaboth &, Wills (2000) ard Sybil Corfey fHowell (2000) and Debra Haynes Poole (2000) and
(2000) and JJudge Bradley £, Robert A, Wills, Sv. (1974} Glonn Chaffin (1582) Jasepl N, Poole, (1 (19761
Byene (1979) defmittee and father admitttee and brother-in-law aidrnditee and hushand

admittee and unele
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Hred M. Groy (NX0) and Kennweth Witlfum Brian Bertfon (2000), Bill Betons Sy (1960) Muary Windom (2000}, L1, Covermor Steew Windom (1974),
£ Gray, Jr. (1998) and Bitly Bemfon, Jr. (1979} Mike Wandom ( 1986) and Rovarese Windom (1995)
admittee arnd brother adrmittec, gremdfather and father adnittee, sband, brother-in-dane and sister-in-law
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Notice of New Business
Hours for the Office of the
Clerk, United States
Bankruptcy Court, Middle
District of Alabama

Effective October 1, 2000, the Bankruptey Court Clerk’s
Office at One Court Square, Montgomery, Suite 127, will
be open to the public from 8:30 am. to 4:30 p.m. on all
business work days. An after-hours repository box will be
available to accommodate the filing of documents outsida
of the normal business hours, Documants placed in the
after-hours repository will be retrieved at 8:30 a.m. each
business day, and file stampad as of the previous business
day. Anyone who has an emergency filing after hours can
contact the duty clerk at pager number (334) 516-2547.

Two Places at One Time?

With the Alabama State Bar's video-conferencing facility!
This state-of-the-art facility, focated on the third floor of the state bar
hullding, Is avallable 1o all state bar members for video-conference
meelings and depasitions. (Video-conferencng IS a conference cll
where you not only hear the person or people you are talking to, but
you see them, also,) Some benefits Include time and cost savings,
travel elimination, group interaction, data sharing, quick response
time, and Immediate feedback. Various applications Include business
meelings, expert wiltness inlerviews, distance leaming, remote depo-
sltlons, discovery, seminars/training, and continting legal education.

For more information about rates and scheduling
contact Laura Calloway or Sandra Clements at the
Alabama State Bar, (334) 269-1515.

The Alabama Center for Dispute Resolution

thanks the following mediators who performed
pro bono mediations in 1999.

Halon Johnson Afford, Esq
Hon. Daniel 8. Banks, Jr Hon. Stuart Leach

Kayn M. Barbarea, M.S, L PC Edwin K: Livingston, £sq
John B. Baugh, Esq Ralph P Lovelgss, Exn.
Richard W, Bell, Esq John R Matthows, Jr, Esg
William K. Ball, Esq Rodney A Mix, Fsq

Hon. Clyde Alan Blankenship
Lee W HBordon, Esq.

Howard F Bryan, I, Esg,

Thomas B. Klinnar, Esq.

Dauglas McElvey, Es
Thamag McPharson, Jr,
Edward P Moyorsan, Esg
Charles P Miller, Jr, Esq
Pamela E. Nail, Esq

Hon, Claud [ Neilgon
Frank 1, Nelson, E5q

Hon. farry L Butls

Maicolm N, Carmichasl, Esg.
Stephen E Clamaents, Esg
Louis C. Collay, Esq

Robert A Cothren, Esg Hon. J. Richmond Pearson
Samuel N. Crosbw, Esg Abnor B, Powall, I, Esq
Gregery S, Cusimano, Esg Robart F Powors, Esq.
Joseph W. Davenport, Jr., Esq. Hon Canial . Reynalds, Jr.
Nicholas B. Reth, Esg,

Adler Rothschild, Esq.
James H. Sanlin, Esq
Emestine 5. Sapp, Eiq
Sandra H, Segall, MA, LPC
Hon, Kenneth 0. Siron

Hon: John W, Dawg
Handan B, DeBray, Esq.
Charlas L. Danaburg, Esg
Brenda S. Dozier, Ph.D.
Kennath F Dunham, Esg
Michae! F. Ford, Esg
Edward M. Goorge, Esq.
Laura S. Gibson, Esq.
Brock B Gordon, Esq.

Donna Wesson Smaley, £5g
Hon. John 0. Snodgrass
Alyeo Manley Spruedl, Esg,
Charles A. Stewan, lIl, Esn,
Robart 1, Thattard, Esy.

Hon, M. Randall Thomas

Stoven P, Gragory, Esq.

Hon, Roger Halcomb
Gwendolyn D Harris, Esq

D. Patrick Hams, Esq.
Claire Suzanne Holland, Esg.
Chtiatopher Hughas, Esq,
Hon, Kenneth R Ingram
Anna 8 Isbell, Esq,

Hon, William 0. Jotton

Hon, John daxwell Karrh

Wayna P Turnar, Esq
Michaal E. Lipchurch, Esgq
Glan G Waddell, Esq
Hoben C. Ward, Ji, fsq,
Kaith Watking, Esg.
Patricia 0, Warner, Esq
Marthia £ Williams, Esq
Doughas L. Key, Esg, David B. Zimmarmarn, Esa
O Karl Kirkland
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WAR STORIES

Recently, The Alabama Lawyer asked our readers to contribute “war stories” to be
published in upcoming issues of the magazine. We were looking for humorous tales
and anecdotes about Alabama lawyers and judges. Here are a few contributions:

Lady Catherine

el uring 1985, [ was an assistant district attorney
D in Baldwin County and was responsible for

prosecuting an individual charged with a sexual

offense, In reading the investigative reports, | noticed

that the defendant stated that 'he was under a spell of

witcheraft’ at the time of the offense. He, thus, appeared

to be invoking the ‘devil made me do it' defense,

“On the day of the trial, construction work on the
courthouse was in progress and the trial was conducted
in an interior room with no windows, I noticed a stately
woman sitting on the front row, wearing a turban or
head-wrap and who dressed in attire that reminded me of
a psychic or palm reader. The prosecutor informed me
that this was 'Lady Catherine' who was a witness for the
defense, Lady Catherine had apparently removed the spell
of witcheraft from the defendant and was there to testify
in his behalfl that on the night of the offense he was, in
fact, under a spell of witcheraft.

“During the course of the trial, I was sitting on the edge
of my seal ready to object the moment the defense of
witcheralt spell’ was interjected into the case, When the
defense began their case, unknown to me and everyone
else in the courtroom, an afternoon thunderstorm, com-
mon to south Alabama, has started outside, When defense
counsel called Lady Catherine to the stand, | stood and
objected Lo her testimony on the basis that being under a
'spell of wilcherafl' was not a valid defense in Alabama.

The very instanl the word ‘witcherall’ was mentioned, the
lights in the courtroom suddenly flickered off and a loud
clap of thunder shook the entire building.

“The courtroom fell silent as I glanced over al the jury
and then saw the judge's facial expression, It was at this
point that the trial judge called counsel to a side bar con-
ference and we were almost unable to maintain a profes-
sional demeanor in the presence of the jury, At some
point, | informed the judde that he could be confident in
his decision to sustain my objection because il was clear
that my objection had been sustained by a higher judge.
The ‘witchcraft spell’ defense did not work—the defen-
dant was convicted."

‘i hen 1 was
in private
practice |

was often appointed as
guardian ad fiterm for
individuals whose fam-
ilies were seeking to
have them committed
to a mental hospital
dué to their having &
mental illness, One of
those individuals was
fascinated with elec-
tricity and had wired a
car to his house to
shock cats and dogs and, sometimes, relatives who may
happen Lo touch his car,

“At the commitment hearing, despite my advice that he
should not testify, my client wanted to take the stand to
‘defend’ his actions. After I let him have his say, which
clearly showed his need for commitment, the attorney for
his family started his cross examination. He asked my
client if he ever heard voices and he said that he did.
Opposing counsel then asked what the voices said. |
immediately rose to my feet and objected on the grounds
of hearsay, Much to my amazement, the judge, with a
grin, sustained my objection.”

— Robert K. Lang, Moulton

— Gregory S. Combs, Mobile
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Montgomery’s First Lady Combines
Role with Judicial Duties

By Elizabeth Via Broun

ynn Clardy Bright went to law school because her said aboul their family, Neal, 17, Lisa, 14, and Katherine, 11,
father said the knowledge would help her in any encouraged their father to run for mayor and appeared in
career she chose, his campaign adverlisements,

Combining her new duties as a first lady
with her well-established career as a judge
has taken skilled organization, After a busy
start, when she agreed to too many pub-
lic appearances, she has reached a bal-
ance between the courlroom, city
functions and the activities of her
children.

Upon completing Kennedy's
lerm, she won a full six-vear
term in 1984 and was re-elected
in 1990 and 19496, When her
current lerm is up in two
vears, she plans to run again,
which means that if her hus-
band chooses to run for a sec-
ond term as mayor, they will
be conducting political cam-
paigns at about the same
time,

As the 13th of 14 chil-
dren, Mayor Bright grew up
on a farm in Dale County and
was taught by his parents that
serving the public in a politi-

cal office is an honor, Also an
atlorney, he has heen as sup-
portive of his wife's career as
she has been of his.

“1 feel like 1 followed a course

chartered by my father," said
Judge Bright, explaining that Leon
Clardy, now deceased, encouraged
both his daughters, Lynn and Janice,
Lo atlend law school.

In 1973, Judge Bright, the class saluta-
When their parents talked to them about torian, received an Associate of Arts degree
their father running for such a high-profile from Alabama Christian College, now Faulkner

office, the Brights' three children also agreed. University. Also an honor student at Auburn

Even after being warned that _ University at Montgomery, she
negative comments could be Mayor Bobby Bright and Judge Lymn Clardy Bright arive al the Mabuma State garned a Bachelor of Science
Capited for u dirmer party to benedfit the Landmarks Foundation of Manigomery,
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In 1983, while working for the late attorney
Richard Piel, she was appointed as a
Montgomery County District Judge by
then-Gov. George Wallace to fill the
unexpired term of Mark Kennedy, who
became a circuil judge.

In November 1999, Judge Bright
became the First Lady of
Montgomery when her husband,
Bobby Bright, was the victor in a
heated mayoral race with
Emory Folmar, who had held
the office for more than 20
years. Now, after a morning
presiding in court, she might
spend her lunch hour cutling
ribbons at the opening of a
new business, Back in the
courtroom for the allernoon,
she may have to dash off Lo
pour tea at a meeting of any
of the community organiza-
tions which have deluged her
with invitations since her
husband took office.

“1 just covered my face with
my hands and sheok my head,”
said Judge Bright, of the day
her husband Lold her he planned
to run for mayor.

It would be tough to compete
against such a dominant mayor as
Folmar, but, said her husband, he
had a vision for positive change. Judge
Bright agreed. "Bobby wants to do
whalt's right,"” she said.




degree, then attended Jones School of
Law, where she received a Juris
Doctorate in 1978,

Her judicial responsibilities include
small claims and civil cases up lo
$10,000, Driving while intoxicated,
drugs, misdemeanors and preliminary
and bond hearings in felony cases con-
stitute the eriminal cases she hears,

She began a Demestic Violence
Dockel requiring counseling and alter-
native sentences for defendants.
Convicted DUI offenders must confront
victims of traffic accidents involving
alcohol in her Victims Impact Panel, a
program she required her son Lo altend
when he got his driver's license,

The Brights' daughters will have to

do the same when they get their licenses, and as

Montgomery's new First Lady, Judge Bright plans to open the

program to local school students.

“In prison attive and with guards, the inmates make a big
impression on high school students,” said Judge Bright.

A new member of the board of the Montgomery Ballet,
Judge Bright is also a member of the board of the Alahama
Shakespeare Festival, as well as of other civie and cultural

groups. On the faculty of the National
Judicial College and the Alabama
Judicial College, she trains new district
judges. She also serves on the
Montgomery County Domeslic Violence
Task Force,

The Brights are active at First Baptis
Church, where Judge Bright is chairman
of Community Ministries and Mayor
Bright is a deacon, In 1989, the Brights
were named Family of the Year by the
Monitgomery Advertiser/Alabama Joumal,

For her contributions to Alabama's
Court Referral Program, Judge Bright

Judpe Bright on the bench in her courtromn it the received the Howell Heflin Award in
Montgomery County Courthouse 1996 and was also honored with the

Justice for Viclims Award by the Family

Sunshine Center, Named the Public
Citizen of the Year for the Montgomery Unit of the National
Association of Social Workers, she was also inducted into the
Robert E, Lee High School Hall of Fame in 1995 and has
been the recipient of numerous other awards, O

Elizabeth Via Brown, a columnist for the Montgomery
Advertiser, is a freelance writer living in Montgomery.

J. Forrester DeBuys, 111 CLU
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Introduction

You represent a manufacturing facility, contrac-
tor, municipality or some other entity which has
been a good client for many years. You know that
your client is regulated by the Alabama Department
of Environmental Management (ADEM), but you
have not had any involvement with ADEM because
most environmental issues have been handled by

your client directly and its environmental consultant.

Assume now, however, that ADEM has just notified
your client that It is In violation of the State's envi-
ronmental regulations, or that ADEM has refused to
grant your cliant's air or water permit application,
Your client disagrees with ADEM's decision and
wants you to take action. What do you do?
Attorneys facing this situation must first decide
whether to refer the maller to a lawyer with experi-
ence in environmental law. In many cases, particu-
larly those involving permitling issues, or certain
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epartment of
Management
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types of enforcement actions, it may well be in the
best interest of your client to refer the case to a
lawyer with considerable environmental experience,
or to associate such a lawyer as co-counsel. On
the other hand, there are situations where such
expertise may not be necessary (o represent your
client well before ADEM. Further, the situation may
require that you take steps to protect your client's
rights to due process before you can enlist the
expertise of an attorney who specializes in environ-
mental matters. This article discusses the funda-
mentals you need to know to evaluate these issues
and to decide whether to proceed with the repre-
sentation yourself. Included is a discussion of
ADEM's statutory authority, tips for dealing with
ADEM, and the procedures used o bring the case
before the Alabama Environmental Management
Commission (EMC). In addition, this article
addresses appealing adverse EMC decisions to
circuit court if necessary despite your best efforts,



by .'h"_f."t'rf F. Smith, Jr, and Ronald W, Farle

The Alabama Department of
Environmental Management

A. Creation and Purpose

In 1982, the Alabama Legislature enacted the Alabama
Environmental Management Act (Act) which, among other
things, created the Alabama Department ol Environmental
Management, See 1982 Ala. Acts, No, 82-612 (now codified @t
Ala. Code §§ 22-22A-1, et seq. (1997)), The purpose of the Act
wits to establish o comprehensive wud coordinated program of
environmental management.” Ala. Code § 22.22A-2. The
Legislature charged ADEM with primary responsibility for
administening environmental legislation, implementing the State's
environmental programs, and developing a unified environmental
regulatory permit system. Ala. Code § 22-22A-2(1). In doing so,
the Legislature created an executive branch agency that would
assume the responsibilities of the [ormer Air Pollution Control
Commission, the Water Improvement Commission, the Alabama
Water Well Standards Board, and some of the functions of the
State Health Department, Ala. Code § 22-22A-4. ADEM also was
designated as the department responsible for implementing and
enforcing federally approved or federally delegated environmental
progrums, Alg, Code §§ 22-22A-4(n) and 22-22A-5(4),

B. Statutory Authority

ADEM's statutory powers are enumeraled in Ale. Cade § 22-
22A-5. In addition to its numerous specific grants of authority
including stalfing, collection of fees and rulemaking, perhaps
ADEM's most significant authority for lawyers representing a
clienl is its power 1o issue permits and to enforee the State's
environmental laws and regulations by assessing administrative
civil penalties and requiring specific actions, See Ala. Code §§
22-22A-5(12), (17), (18) and (19}, This nuthority gives ADEM
broad discretion and a powerful mechanism for compelling
compliance with the State's environmental laws and regulations
against your client,

Bear in mind that the vast majority of ADEM's permitiing
decisions and enforcement actions are taken as “administrative”
actions and not through civil litigation, Thus, the torum in

which these actions must be contested is ordinarily before
ADEM (informilly) and then before the EMC (farmerly), not
in a circuit cour,

Perliaps ADEM’s most potent enforcement authority is to
assess an admintstrative penalty against your client. The Act
authorizes ADEM to assess penalties of up to $25,000 per vio-
lation, and also specifies that each day a violation occurs con-
stitutes u sepurate violation, Thus, a failure to comply with a
permit condition over two days could result in administrative
penalty of $50,000. Of course, the Act also provides for a mini-
mum penalty of $100 per violation, and ADEM is empowered
to choose the amount of the penalty from within tis range.
However, ADEM's discretion regarding the amount of a civil
penalty is not unbridled.

In detesmining the amount of any civil penalty, the Act
requires the department 1o consider the following factors in
proposing an administrative penalty:

(I The serivusness of the violation, including amy imepamble

harm 0 the environment or threat 1o public safety or health;

(I} The standard of care manifested by the violator;

(111} The economic benefit, if any, gained from the delayed
compliance;

(1¥)The nature, extent and degree of success of the viola-
tor's efforts to minimize or mitigate the effects of the
vielation upon the environment;

(V) The respondent’s history of previous violations; and
(V1) The violator’s ability 1o pay such penalty.

ADEM is required by the Act 1o consider these [actors, Ala.
Code § 22-22A-18(¢). In wrn, any discussions with ADEM
stafT about a civil penalty, and certainly any challenge of a
penalty before the EMC, should address these factors as well,

ADEM's authority to issue civil penalties or instigate civil liti-
gation is nol unfettered. According to the Environmental
Management Act, the department may not impose an administra-
tive civil penalty in excess of $250,000. Ala, Code § 22-22A-
SC18)Me) (“Any civil penalty assessed or recovered . . . shall not
be less than S 1000 or exceed $25,000 for each violation, pro-
vided however, that the total penalty assessed in an order issued
by the department . . . shall not exceed $250,000.), Moreover,
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ADEM does not have the authority to sssess punitive damages,
See Alabama Dept, of Env. Management, v Wright Bros. Const,
Co., Inc.. 604 So, 2d 429, 433 (Ala. Civ, App, 1992},

The department miy seek civil penalties greater than $250,000
only through litigation in court, See Ala, Code § 22-22A-5(18)(c)
(limiting amount assessed in an Morder” issued by deparument).
Under the principles of administrative law your client is not enti-
tled to 4 jury for administrative actions, but if ADEM seeks an
enforcement action in circuit court, you may demand a jury trial,
See Alabama Dept. of Env. Management. v. Wright Bros. Const.
Co., Inc, 604 So, 2d 429, 43334 (Ala, Civ. App, 1992) (constitu-
tonal rght to jury trial net applicable 1o administrative proceed-
ings) (citing Tiell v. U2S,, 481 U.S. 412, 107 §. Ct. 1831 (1987)).
As you might imagine, ADEM typically pursues its enforcement
actions using its administrative enforcement mechanisms rather
than by initiating litigation in eireuit court. The statute of limita-
tions for assessing a civil penalty or filing & civil action is two
years {rom the dote of the violation, Al Code § 22-22A-5(18)(¢).

C. ADEM Enforcement Mochaniasms

ADEM employs a “graduated” enforcement strategy using
both formal and informal administrative procedures. ADEM's
graduated enforcement options consist of the following:

(I) Site inspection;
(I Waming letter;
(111 Notice of Violation of “NOYEMBER™;

(1V) Administrative Order/Consent Order {(with or without
penalty); and

(V) Litigation in circuit court.

1. Informal Enforcement Methods

A telephone call, waming letter or sile inspection should
be taken seriously. They often indicate that ADEM has
received a complaint or tip from some source concerning the
facility, ADEM's field personnel will almost always follow-
up with later contact. Significantly, there is no right to
“appeal” a position taken by ADEM in a warmning letier or
during a telephone ¢all or site visit, Your client’s rights to an
administrative appeal of an ADEM enforcement action are
limited to only those enforcement methods which fall within
the statutory definition of “adminisirative actions.” See Ala,
Codle § 22-22A-3(8); see also Solid Waste Disposal
Application of Blount County Disposal, Ine,, et al. v ADEM,
EMC Dkt No, 93-17 (1993) (warning letters not appeal-
uble); W, J. Bullock, e, v ADEM, EMC Dki. No, 878-14

CLE Opportunities

Ihe Alabama Mandatory CLE Commission continually evalu-
ates and approves in-state, as well as nationwide, programs
which are maimtained in a computer database. All are identilied
by sponsor, location, date and specialty area. For a completa list-
ing of current CLE opportunities or a calendar, contact the MCLE
Commission office at (334) 269-1515, extension 117, 156 or 158,
or you may view a cemplete listing of current programs at the
state bar's Web site, www.alabar.org

(1987) (ADEM statements interpreting its regulations not
appealable); Kimberty-Clark Corp. v. ADEM, EMC Dkt. No,
89-19 (1989) (ADEM declaratory rulings not appealable).
The Act limits administrative appeals to only those enforce-
ment mechanisms {alling within the definition of “adminis-
trative action(s),” to witness and Exhibit List: the issuance,
modification, repeal or denial of any permit, license, centifi-
cation, or variance, or the same actions with respect to any
order, notice of violation, citation, rule or regulation issued
by ADEM. § 22-22A-3(8). Other “lesser” actions cannot be
challenged using the administrative sppeal process contained
in the Act. Even so, recipients should respond to these “less-
er” actions in writing. The response should provide enough
detail to refute ADEM's position or to demonstrate thal the
facility has remedied the perceived violution. In addition, the
alleged violator should request an opportunity to meet with
ADEM informally to discuss the situation,

2. Notice of Violation

A NOVEMBER is a more formal type of enlorcement
mechanism, and should be viewed as a sign of more things to
come from ADEM. It typically signals the recipient that an
administrative order is forthcoming absent immediate action
to remedy the referenced violation, A NOYEMBER often
requires the submission of an engineering report and imple-
mentation schedule setting forth the respondent’s plan for
addressing the alleged violation. Such reports frequently must
be submitted in an expedited fashion, and can be expensive.
On the other hand, NOVEMBERs may be appealed 1o the
Environmental Management Commission (a procedure which
is discussed later in this article). See Ala. Code § 22-22A-7(¢)
and Ala. Code § 22-22A-3(8). The recipient of a NOVEM-
BER should always request a meeting with ADEM 1o discuss
the situation in an elfort (o avoid further administrative action.
Given the very short time i recipient has to chellenge a
NOVEMBER in an administrative appeal, the first and imme-
diate step should be to critically evaluate the menits of the
NOVEMBER with your client to determine if an administra-
tive appeal is merited. Of course, given the very short lime
period the Act allows for filing an administrative appeal (only
15 days in the case of direct notice 1o your client) it may be
wise to file an appeal us o matter of preserving your client’s
rights and to allow further negotintions with ADEM,

3. Administrative Orders

The administrative mechanism ADEM has for assessing
civil penalties is through an administrative order, However,
sufegunrds in the Act often make this administrative procedure
somewhit more manasgeable, By statute, ADEM must provide
the intended recipient of an administrmative order with an
oppartunity o meet informally with the department before the
order is issued, Al Code § 22-22A-5(18)a)(4) ("An order
shill not be issued . . . until the person subject thereto has been
afforded an opportunity for an informal conference | . . con-
ceming the alleged violation and the penalty assessment.™). As
aresult, ADEM will issue a “proposed” or “dralt” sdministra-
tive order to the alleged violator with a cover letter mforming
the respondent of its night to have a conference with ADEM, If
the recipient exercises the statutory right 1o request an informal
conference, the final administrative order will not be issued




until after the meeting. The fact that an administrative order
has been proposed is commonly g mixed blessing. It repre-
sents a serious situation because ADEM normally only pro-
poses an administrative order when it finds conditions that it
believes are serious in meriting not only corrective action but
also administrative penalties, On the other hand, the statutory
right to confer with the department before an administrative
order is issued in final form provides an opportunity to discuss
all aspects of the situation with ADEM officials in a face-10-
face meeting. [n turn, this often leaves the opportunity to nego-
tinte regarding the terms of any order even if ADEM officials
can not be persuaded to withdraw the proposed order altogeth-
er and either take some lesser enforcement action or no action
whatsoever, ADEM is often willing to modify the proposed
order before final issuance based on facts presented af the
informal meeting. If the violator doees not request an informal
conference within the allotted time, the administrative order
will be issued as proposed. Most administrative orders include
the assessment of a civil penalty,

4. Consent Orders

Another enforcement option is the issuance of a consent
order, which resulis from negotiations between ADEM and
the respondent. A consent order may or may not include a
penalty, and typically requires the respondent to take certain
actions (usually requiring expenditures) to come into compli-
ance with the regulations. Consent orders are not unilateral
enforcement mechanisms. By their nature, the respondent
must agree 1o the terms, I is now fairly common for ADEM
10 propose a consent order in 18 initial communicaton with a
client, but they are also frequently the product of negotia-
tions between ADEM and the respondent after o NOVEM-
BER or proposed administrative order has been issued.

5. Criminal Referrals

One other enforcement option not listed above 18 referral
of a matter to the attorney general’s office for criminal prose-
cution. Although discussion of such criminal prosecutions is
beyond the scope of this paper, it is important for the compa-
ny attorney to recognize that his or her client’s employees
and management personnel may be subjeet to criminal con-
viction. fines and incarceration for violating certain environ-
mental faws, Prosecution of environmental crimes typically
are associated only with repeated, wanten and knowing vio-
lators. As a result, in particularly egrepious situations which
may give rise 1o criminal prosecutions, it is important to rec-
ognize that conflicts of interest may exist m representing the
corporate entity and individual targets at the same time.

Alabama Mediation and
Arbitration Training

{Approvad for CLE credit and Alabama Cantar for
Dispute Resolution roster registration)

In-State

September 11-13, Mobile, Mediation Process & the Skills of
Confliet Resotution, Litigation Allernatives, Inc., (Troy Smith),
(800} ADR-FIRM or (888) ADR-CLE3, CLE: 20 hours

September 21-23, Birmingham, Mediation Process & the
Skills of Conflict Resolution, Litigation Alternativas, Inc.,
{Troy Smith), (800) ADR-FIRM or (888) ADR-CLE3, CLE: 20 hours

september 21-25, Birmingham, Jivorce Mediation, Allanta
Divorca Mediators (Kathy Marth for Betly Manlay), (800) B62-1425,
CLE! 40 hours

October 12, 13 & 16, Mahile, Ganeral Civil Meadiation, ADRI,
Inc., {Joe Davanport), (334} 470-8688, CLE: 20 hours

October 19-21, Huntsville, Modiation Frocess & the Skills of
Conffict Resolution, Litigation Altermnatives, Inc., (Troy Smith),
{B00) ADR-FIRM ot (888) ADR-CLE3, CLE: 20 hours

November 6-8, Montgomary, Mediation Process & the Skifls
of Conflict Resolution, Litigation Altarnatives, Inc., {Troy Smith,
{(BO0) ADR-FIRM or (888) ADR-CLE3, CLE: 20 hours

November 16-18, Dothan, Mediation Frocess & the Skills of
Conflict Resolution, Litigation Altarnatives, Inc., (Troy Smith),
{B00) ADR-FIRM or (888) ADR-CLE3, CLE: 20 hours

Dacember 4-6, Mabite, Madiation Process & the Skills of
Conffict Resofution, Litigation Alternativas, Inc., (Troy Smith},
{800) ADR-FIRM or (888) ADR-CLE3, CLE: 20 hours

Dacamber 7-8, Birmingham, Mediation Process & the Skills of
Canflict Resolution, Litigation Alteratives, In¢., (Tray Smith),

Dealing With ADEM

A. Be Proactive

Pethaps the single biggest mistake made by members of the
regulated community is 1o ignore ADEM's initial efforts to
campel compliance, Ttis rare that an attorney receives a cull
from a client after the client has received o warning letter or
even 4 site visit from ADEM. Frequently, elients do not inform
their attorneys even after they have received an NOV, This is
unfortunate because it is a grave mistake not to respond imme-

(800) ADR-FIRM or (888) ADR-CLE3, CLE: 20 hours

Note: To cate, all courses axcept thosa noted have
bean approved by the Center. Please check the interim
Mediator Standards and Registration Procedures to
make sure course hours listed will satisfy the registra-
tion requirements. For additional out-of-state training,
including courses in Atlanta, Georgia, call the Alabama
Center for Disputa Resolution at (334) 269-0409, |
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dintely and in writing to any
contact initiated by ADEM.
Never decline an opportunity
o meet with ADEM officials
for an informal conference
conceming a acuad or per
ceived violation

Although a warning letter
and notice of violation do not
contain civil peralties, they do
signal future action or inspection by ADEM. Therefore, it is
important 1o respond meaningfully and, it appropriate, to con-
test the allegations made by ADEM. By doing this, the respon-
dent may be able 10 avoid future action by ADEM, which likely
would include a civil penalty.

Actions taken by ADEM are documented in the department’s
compliance files. As a result, if a problem develops with a partic-
ular facility again in the future, past actions will be used against
the facility 1o establish it as a repeat violator, having the effect of
increasing tuture civil penalties. If ADEM's allegations are nol
contested at the tme they ure made, or it compliance is not
demonstrated aflirmatively for the file, it will be difficult 1o chal-
lenge the allegations later or o prove that the facility came into
compliance immediately after receiving notice from ADEM,

B. Be Prepared

ADEM is a professional organization concerned with sub-
stance. When responding in writing to a warning letter, notice of
violation or proposed administrative order, it is critical that the
response be factual and detailed. The response should be signed
by the regulated entity or its environmental consultant, If your
client receives a NOVEMBER or a proposed administrative order,
vou should immediately request 4 meeting with ADEM even i,
with regard to a NOVEMBER, an administrative appeal has been
filed to protect the client's due process rights. Again, it 15 critical
10 be prepared on & substantive and technical level for these infor-
mal conlerences, The client or its environmental consultant
should be prepared to discuss the nature and reasons for the viola-
tions (if they ocourred), past efforts of the respondent to avoid
such violatiens, and the respondent’s current plan to achieve con-
pliance, The attorney should be prepared to discuss the respon-
dent’s legal position, lack of economic benefit achieved by the
vielator if applicable, lack of ability 1o pay if applicable, and the
respondent’s past history with the department. If lack of ability to
pay a civil penalty is an issue, the respondent must be prepared to
prove its financial status, ADEM will request tax returns and
schedules for at least the most recent three-year period. 1 1s
sometimes helpful 1o discuss the money a client has spent, or will
spend, in attempting to achieve compliance, such as the purchase
of new equipment, in negotiating a reduced penalty amount,

C. Be Reasonable

Above all, be reasonable with ADEM, ADEM's technical staff
and attorneys primarily are concerned with uchieving compliance
as gquickly and efficiently as possible, Threats of litigation or use
ol political influence are unavailing, Best results often come
from presenting ADEM with a comprehensive plan presented by
an engineer o bring the facility into compliance under a reason-
able time frame. Keep in mind that the decision-makers at
ADEM are engineers and scientists by training and they respond

best to thorough and reasoned
technical presentations,

D. Document the Fila
Document the file concerning
all discussions with ADEM.
If a proposed plan of action 1s
discussed at the informal con-
ference, bring adequate
copies o provide 10 ADEM's
technical staff and a clean copy for their permanent file.
Although ADEM's senior technical staff and attorneys tend 1o
have longevity with the department, you should anticipate that
you may be dealing with a different engineer, inspector or
attorney the next lime you appear af the departiment. If the file
is not properly documented, your past efforts may be lost,

Appealing Agency Actions to
the Environmental
Management Commission

A. The Commission

When informal efforts to reach an agreement with ADEM
tail, any “aggrieved” party may apply to the Alabama
Environmental Management Commission (EMC) or
“Commission” for a contested hearing.

ADEM and the EMC are twa distinct entities, The EMC is the
governing oversight body for ADEM, Like ADEM, the commis-
sion was established by the Legislatare through the
Environmental Management Act. See Ala. Code § 22-22A-6, The
EMC is comprised of seven appointed members from varying
backgrounds as required by statule, See Ala, Code § 22-224-0(b)
(requiring membership of a physician, engineer, attomey,
chemist or veterinarian, member certified by the National Water
Well Association certification program, biologist or ecologist,
and one at-large member being a resident of the state for ot least
two years), Members are appointed (o six-year terms by the gov-
ernor, “wilh the advice and eonsent of the Senate.” The terms are
staggered 1o ensure that a single governor will not make all of
the appointments, See Ala, Code § 22-22A-6(b) and {c).

The Commission's duties are Lo

(13 Select the diregtor of ADEM;

(2) Establish rules, regulations or environmental standards
for ADEM;

{3) Develop environmental policy for the State; and

(4) Hear and determine appeals of administrative actions,

Ala. Code § 22-22A-6(n){1)(4).

The EMC was granted the authority 1o promulgate its own
nules of procedure for heanng appeals. Ala. Code § 22-22A-
(a1}, The “Rules of Procedure” can be found in Division 2 of
ADEM’s Administrative Code. They are cited as ADEM
Administration. Code R. 335-2-1, et seq. The EMC is exempted
from the contested case provisions contained in the Alabama
Administrative Procedures Act (Ala. Code §§ 41-22-12), although
the Administrative Procedures Act provisions regarding judicial
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review of final ageney decisions are applicable to the extent they
are not inconsistent with Section 22-22A-7{¢)(6) of the
Environmental Management Act, See Ala, Code § 41-22-27(1).

The Commission's jurisdiction is limited to consideration of
ADEM's “administrative actions" as defined by the
Environmental Management Act, Ala. Code § 22-22A-3(8),
However, once jurisdiction attaches, the EMC's review is ple-
nary. In other words, EMC hearings are de novo. See Bates
Motel, Inc, v. Alabama Envir Managemeni. Comm'n,, 596 So,
2d 924 (Ala. Civ. App. 1991). Thus, in enforcement actions, the
EMC assesses the correctness of ADEM's actions in light of
the evidence presented at the hearing (and not based on the evi-
dence ADEM had at the time it made the decision). See
McRight, et al. v ADEM, EMC DI, No. 92-30 (1992). In hear-
ings to contest permit decisions, the merits of the permit are al
tssue, and not whether ADEM's decision on the permil was
arbitrary or capricious, See Cltizeny For a Better Environment
i ADEM, EMC Dkt, No, 9608 (1996).

B. Filing a Request for Mearing Before the
Commission

1. Standing

The EMC rules of procedure and the Environmental
Management Act cach provide that any persen “aggrieved"
by an “administrative action” of the department shall be enti-
tled to a hearing before the EMC or its designated hearing
olficer, See ADEM Administration. Code R, 335-2-1-.03; Ala.
Code § 22-22A-7. Under the regulations, “aggrieved” is
defined as “having suftered a threatened or actual injury in
fact.” ADEM Administration. Code R, 335-2-1-.02(h).
“Administrative action” means “the issuance, modification,
repeal, or denial of any permit, license, certification, or vari-
ance, of the ssaance, modification or repeal of any onder,
notice of violwion, citation, rule, or regulation by the
Department.” ADEM Administration, Code R, 335-2-1-02(2),

The Alabama appellate courts have not scrutinized the
meaning of “aggrieved,” although the Alabama Supreme
Court has held that “matters of environmental protection or
regulation are of great significance ... [and] a citizen's
statutory right to appeal un ADEM decision should be inter-
preted broadly” Graves v Fowl River Protective Ass'n., 572
So. 2d 446 (Aln, 1990), A significant volume of federal
caselaw does exist as 10 the standing requirements under
certain Tedernl environmental lows, See, e.p., Lujan v.
Defenders of Wildtife, 504 1.8, 555 (1992} (plaintill’ must
show individual, concrete harm 1o have standing); Lijan v
National Wildiife Federation, 497 LS, 871 (1990) (plain-
tiffs fuiled to show specific actual injury); SCRAP v U.S.,
412 LL.S. 669 (1973) (law students demonstraied standing
by showing they used the forests and streams in specific
area); Sterra Clab v, Morton, 405 LS. 727 (1992) (scminal
“imury-in-fact” case). The EMC seems 1o have adopted the
fundamental elements of standing required under the Ligan
v Defenders of Wildlife case, requiring an individualized
injury in fact, causal connection between the challenged
administrative action and the threatened or actual injury,
and redressability, See Friends of Ball Play Basin v. ADEM,
EMC Dkt No 97-13 (19497),

The overall statutory scheme requires that an aggrieved per-
son pursue the established administrative remedies before
resorting 10 the courts. Failure to do so has resulted in the dis-
missal of a plaintlf’s civil action lor lack of standing. See
Island Bay Utilities, Ine, v. Alabama Dept. of Envir:
Management., 587 So. 2d 1210 (Ala. Civ. App. 1991); but see
Dawson v. Cole, 485 So. 2d 1164 (Ala. Civ. App. 1986) (dis-
cussing exceptions to exhaustion of remedies requirement),

2. Timeliness

The Act and the EMC rules of procedure provide three
separate time periods for filing requests for heanngs (com-
monly referred 10 as appeals), These time periods corre-
spond 10 the type action being challenged and ihe methed of
notice of such action given by ADEM, These time limita-
tions are extremely important because they are strictly
enforeed and lute Tiling will result in dismissal of the appesl,
As such, clients should be advised to contact their attorneys
immediately with regard to any action taken by ADEM.

The Act and the rules of procedure provide that adminis-
trative actions, other than the issuance of any rule, regulation
or emergency order, must be appealed by filing o request for
hearing within 18 days afler notice 1o the aggrieved party of
such setion by the department. Ale, Code § 22-22A-Te)X( 1)
ADEM Admimistration. Code R, 335-2-1-.04(1). If no notice
to the aggrieved party is given or required, o request for hear-
ing must be filed within 30 days of such action, Id. The
issuance, modification or repeal of any rule or regulation by
the department may be appealed by filing a request for hear-
ing within 45 days of the adoption of the fule or regulation
by the EMC. Ala. Code § 22-22A-T(cH2); ADEM
Admimstration, Code R. 335-2-1-.04(2). An emergency order
by the depariment should be appealed immediaely to the
EMC, bul no lster than 15 days from the date such order is
issued, ADEM Administration, Code R, 335-2-1-.04(3).

These time limits are absolute, The EMC has held that a
request for hearing filed after the statutory Gme lmit must
be dismissed for lack of jurisdiction, See BP Realty v
ADEM, EMC DKt No, 92-32 (1992); Citizens For The
Environment v. ADEM, EMC DKL No, 94-05 (1994),

3. Content and Filing of Request for Hearing
In years pust, a request Tor hearing could be general in
nature, This is no longer the case. Under the rules ol proce-
dure, the request for hearing must be in writing and shaf!
contain, among other information, a short and plain state-
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ment identifying the following: the administrative action of
the department being contested, the threatened or actual
injury suffered by the person making the request (to
demonstrate standing), the alleged error made by the
department in the administrative action, and the terms and
conditions which the person making the request proposes
that the commission should include in an order medifying
or disnpproving the department’s adnunistrative action.
ADEM Administration. Code R. 335-2-1-.044)(a)-(g).

A reqquest for hearing must be filed directly with the EMC
either by private express delivery, mail or personal filing.
Requests may not be filed by facsimile, ADEM
Administration, Code R. 2-1-04(5). The request is deemed
filed on the date of mailing if sent by certified, registered or
express mail, ADEM Adminisiration, Code R, 335-2-1- 04(3),
A copy of the request for hearing must be served upon the
depurtment. ADEM Adminisiration. Code R, 335-2-1-,08,

4. Parties

The person filing a request for heaging is, of course, 4
party to that action, (commonly referved to as the
Petitioner). The Commission’s rules also make ADEM a
party (commonly referred to as Respondent). ADEM
Administration, Code R, 335-2-1-06(1)&(2). Most hearings
procecd with this configurntion. However, this can change,
and ofien does, with respect to appeals of ADEM's permit
decisions, Tt has been commaon Tor the last several years to
find ADEM's permit decisions being contested by third par-
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ties, not the permitiee. Thus, with respect to o permit deci-
sion, your client may find that the terms of a permit issued
to it by ADEM are perfectly acceptable only to see that per-
mit appealed by an aggrieved third party. In such situations,
the EMC's rules grant to the permit recipient an absolute
right to intervene and participate fully as a party to the
hearing. ADEM Administration, Code R. 333-2-1-.06(3). It
is normally in a permitiee’s best interest 1o participate fully
in such proceedings in order 1o assure that sulficient evi-
dence s presented to the EMC which demonstrates that the
permit as issued complies with all applicable regulatory
requirements and that, consequently, the permittee is enti-
tled 1o the permit. Participation by the permittee also allows
the permittee 1o appeal any ndverse decision to circuit
court, ADEM is precluded from taking such an appeal
because the Act provides that the decision of the commis-
sion shall become the final action of the department. Alg.
Code § 22-22A-7(6).

5. Selection of the Hearing Officer and Pre-
hearing Procedure

Onee a request for hearing is filed, the commission typi-
cally selects a hearing officer to handle pretrial matters and
conduet the hearing. Such hearing officers must be attor-
neys licensed to practice law in the State of Alabama,
ADEM Administration. Code R, 335-2-1-27(1), A hearing
officer may hear all matters other than challenges to an
emergency order or requests Lo stay an administrative
action, ADEM Administration, Code R, 335-2-1-27(2).

The hearing officer is required 1o hold at least one pre-
hearing conference with the parties, which in function and
form resembles pretrial conlerences in circuit courl. See
ADEM Administration. Code R, 335-2-1-.10. Discovery is
limited except as permitted by the hearing officer under
ADEM Adminisiration, Code R, 335-2-1-.11. See Ex parte
Alabama Dept. of Envie. Managemeni,, 627 So, 2d 927, 930
{Ala. 1993) (holding that parties 10 administrative proceed-
ing have no absolute right to take depositions), However,
EMC rules require that ADEM’s files on an edministrative
action be made available immediately 1o the parties. ADEM
Administration. Code R. 335-2-1-,10(1). Hearing officers
have subpoena power, and such subpoenas are served in
accordance with the Alahome Rules of Civil Procedure. fd.
ar 335-2-1-.12,

6. The Hearing

The EMC rules of procedure provide that o hearing will
be conducted within 45 days of the filing of o request for
hearing, although the parties 10 the proceeding may agree
to waive the 45-day time period. ADEM Administration.
Code R, 335-2-1-.14(1)-(2). Nonetheless, because this is an
administrative forum, you should expect the evidentiary
hearing to be conducted within a relatively short time after
the request for hearing is file, The hearing is conducted
much like a non-jury proceeding in circuit court where tes-
limony is taken under oath and recorded by a court reporter.
Id. at 335-2-1-,14(4). The rules of evidence utilized by the
courts are nol applied in EMC administrative hearings. In
fact, the EMC rules of procedure provide that the hearing
officer “shall admit all evidence that is not irrelevant,




immaterial, unduly repeti-
tious, confidential, privi-
leged or otherwise unreli-
able or of little probative
value, except that offers
ol compromise arc not
admissible.” Md, o1 335-2-
1=.14(5). The commission
may consider hearsay evi-
dence, although it cannot
base its decision solely on
such evidence. Sierra Club v, ADEM, EMC DKt Nos, 92-
16, ef seq. (1992).

The hearing is conducted as a de nove proceeding. Id, at
335-2-1-.14(6). The burden of preof is on the party making
the request for hearing. fd. The petitioner must establish by
a preponderance of the evidence that ADEM’s action
should be disapproved or modified. ADEM Administration,
Code R, 335-2-1-.27(8); Four Seayons Condominium Ass'n,
w ADEM, EMC DKL, No, 94-15 (1994),

C. Final Agency Actlon

The Environmental Management Act provides that the EMC
shatl issue an appropriate order modilying, approving or disap-
proving the department's administrative action within 30 days
of the hearing. Ala, Code § 22-22A-7(¢)(3). As a practical mat-
ter, at the close of the evidence the hearing officer generally
will order that the “hearing” remain open for additional eviden-
tiary submissions for some period of time, At the close of this
time, the hearing officer will issue his or her findings of fact,
conclusions of law, and recommendations to the Commission,
At that point, the Commission has 30 days in which 1o accept,
reject or modify the hearing officer's recommendations, See
ADEM Administration, Code R, 335-2-1-.17, The rules provide
that the hearing officer’s “recommendation shall be given due
weight but is not binding on the Commission.” /d. at 335-2-1-
A7(4). The hearing officer does not have co-equal statutory
authority with the commission, and the commission may reject
the hearing oflicer’s findings even though not clearly erro-
neous, if the “other” evidence provides sufficient support for its
decision. Alabama Environmental Management Commission v,
Fisher Industrial Service, Ine,, 586 S0. 2d 908, 910 (Ala. Civ.
App. 1991),

The commission's rules allow parties to file objections to a
hearing officer’s recommendations, ADEM Admiinistration,
Code K. 335-2-1-28(1). Objections must be filed within ten
days after service of the hearing officer's recommendation and
must sel forth alternative proposed findings and conclusions
along with a proposed order for the commission’s considera-
tion. ld. Responses to objections are also permissible if filed
within specilied time periods, ADEM Administvation, Code R,
335-2-1-,28(2).

D. Judicial Reviow of EMC Decislons

Final orders of the EMC constitule a “final agency action” of
the department and are appealable directly to the Montgomery
County Circuit Court or 1o the circuit count in which the appel-
lant does business or resides, Ala, Code § 22-22A-7(c)(6). An
appeal to circuit court must be filed within 30 days after
issuance of the final order of the EMC, and such judicial

review shall be had on the
ndministrative record. {d.
Judicial review is said 1o be
pursuant to certioruri,
although the standard is the
same as provided for in the
Alabama Administrative
Procedures Act, See Fisher
Industrial, 586 So. 2d at 910,
The standard of review is as
follows:

*The circuit court should affirm the decision of the [com-
mission] unless its findings and conclusions are contrary
to the uncontradicied evidence or it has improperly
applied those findings viewed in a legul sense.

If there is any evidence 1o sustain the [commission’s]
decision, thie] court must affiem. It may not assess the
truthfulness of conflicting lestimony or substitute its
Judgment for that of the [commission].”

Fisher Industrial, $86 So. 2d at 910 (quoting Thompsen v
Alabama Deparviment of Mental Health, 477 So, 2d 427 (Ala,
Civ. App. 1985)). This “any evidence” standard obviously
places & tremendous burden on any party challenging a deci-
sion of the EMC i circuit coust,

Conclusion

Most attorneys, even those without extensive expenence in envi-
ronmental matiers, can represent their clients well in many types
of ADEM administrative actions provided they know the funda-
mentals et forth herein and the EMC Rules ol Procedure. a
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he geological process of ero-
sion caused by wind and
water has been a major force
shaping our landscape; how-
ever, when erosion is caused by stormwa-
ter in conjunction with man-induced
activities associated with construction,
the process is accelerated. Erosion and
the resulting sedimentation are major
contributing pollutants to our waters and
water qualily. The Environmental
Protection Agency (EPA) recognized thal:

Even a small amount of construc-
tion may have a significant nega-
Live impact on water quality in
localized areas, Over a shorl peri-
od of time, construction sites can
contribute more sediment to
streams than previously deposited
over several decades,

55 Fed, Reg. 47990, 47992 (November
16, 1990),

The preparation of a construction sile
typically includes land clearing, bulldoz-
ing ground cover, and grading operations
that strip away protective vegetation and
rool systems that otherwise would help
hold soil and sediments in place. As rain
falls against the exposed ground, the
impact dislodges soil particles allowing
the runoff to suspend the loose sediment
particles and transport them offsite to
nearby waterways. Erosion controls must
be properly used and put in place to keep
the stormwater and soil onsite.

What, Generally, Are Best
Management Practices?

Best management practices, or BMPs,
are defined by the Alabarma Department of
Environmental Management (ADEM) as:

those methods, structures and non-
struetural procedures designed to
avoid, minimize or control pollu-
tion from a construction site from
gelting into stormwater and into
state and federal waters.

- L R

General Permit, Part 111.1.4; ADEM
Admin, Code. R. 335-6-6-.02(e); see also
40 C.F.R. § 122.2. In other words, BMPs
are the erosion and sediment control
procedures required to control stormwa-
ter discharge on construction sites,

What Law Mandates the Use of
BMPs?

The 1987 amendments to the Clean
Water Act (Water Quality Act of 1987 or
CWA) recognized, in part, the need to
require National Pollutant Discharge
Elimination System (NPDES) permits to
discharge stormwater from construction
sites, and Congress required the EPA to
promulgate regulations for certain cate-
gories of stormwater discharges in two
phases, 33 U.S.C. § 1342(p}). Phase | regu-
lations, issued in 1990, focused, in part, on
discharges from construction activities
which disturbed five acres or more, In the
phased approach, the EPA granted a mora-
torium for certain industrial activities,
including construction sites smaller than
five acres. Hughey v, JMS Development
Corp., 78 F.3d 1523, 1525 (11th Cir. 1996),
The final rule, issued December 8, 1999,
for Phase |1 was effective as of February 7,
2000 and applies to construction sites
greater than one acre but less than five
acres, ADEM is considening how the rules
will be administered at this time,

Soil transported during the erosion
process (mud, sand and silt) Is a pollutant
{33 US.C. § 1311; Ala. Code § 22-22-
1(3)), and the construction sile is a point
source (33 US.C. § 1342). See Sierra Club
v. Abston Construction Co., Inc., 620 F24
41, 43 (5th Cir, 1980); Molokai Charmber
of Commerce v. Kukui (Molokal) Inc., 891
F Supp, 1389, 1401 (D, Haw, 1995), No
pollution may be discharged from a point
source without a valid permit, 33 US.C. §
1311(a); § 1342, Stormwaler can be dis-
charged only when allowed by and in
compliance with all conditions of a permit
issued pursuant to the National Pollutant

Discharge Elimination System (NPDES)
program under the CWA, 33 US.C. §
1342, A discharge permit is required
before any construction site activily such
as land clearing, bulldozing, grading, or
other land disturbance that will discharge
stormwater is conducted. 40 CFR. § §
122.26(a)(1), 122.26(b}(14)(x),

Under Phase 1, any person propoesing
to clear a construction site of five acres
ar more in size, or smaller if the site is
actually a part of a larger common plan
of development or sale, 40 CER. §
122.26(14)(x), must first have authoriza-
tion from EPA or the state agency autho-
rized Lo administer the NPDES stormwa-
ter program pursuant to 33 US.C. §
1342(h)—in Alabama, ADEM. A general,
group, or individual NPDES permit, see
40 CFER. § 122.26 (c)(1), may be granted
allowing certain stormwater discharges
so long as the requirements of the per-
mit are mel and maintained in full com-
pliance. A general permil is essentially a
regulation that covers a broad classifica-
tion of discharges that do not typically
require individualized permits. ADEM
has adopted a general NPDES permit
{General Permit) (ALGH10000) that reg-
ulales storm water and waste water dis-
charges from construction aclivities,
excavation, reclamation, land clearing,
and other land disturbance activities.

The General Permit

Alabama's General Permit for con-
struction activities is designated
ALGG10000, was first issued by ADEM
in 1992, and generally follows the EPA's
permit format. The General Permit was
issued for a five-year period which auto-
matically expired in 1997 when it was
reissued by ADEM for an additional five
years. The current General Permit will
expire in 2002. Any party authorized to
operate prior to August 1997 should
have received notice of expiration
requiring resubmission of a permil fee
and information for coverage under the
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reissued permil. Failure to do so (and

there are some sites continuing to oper-
ate under expired permits) is a violation
that may result in substantial penalties.

No one can operate under the General
Permit without fully complying with its
terms, including: (a) first filing a notice
of intent {(NOI) to use and be covered by
the General Permit and (b) filing all
required information including a com-
prehensive BMP plan addressing erosion
and sediment control measures for
stormwater discharges. Alabama's
General Permit applies to discharges
from all construction sites regardless of
the size of the project. General Permit,
Part 11 A.3. The federal regulations,
however, refer to sites five acres or larg-
er, unless a smaller site is parl of a larg-
er common development grealer than
five acres. Even though ADEM's permit
recites its application Lo all sites, in
practice ADEM requires permits only
for those discharges of stormwater from
construction sites that meet the federal
five-acre threshold unless the dis-
charges from smaller sites adversely
affect water quality of slate walers and
require an individual permit.

The General Permit 1s a legal docu-
ment based on federal and state laws
and regulations that impose numerous
legal duties on a defined class of per-
sons and activities. For a clear under-
standing of the requirements, dulies
and liabilities imposed, the General
Permit should be thoroughly reviewed
in ils entirety, Some of the highlights
and details are deseribed below,

Notice of Intent (NOI)

Unlike the federal permit, 40 C.FR, §
122, and procedures in some states such
as New York, discharges from a con-
struction project in Alahama will not be
covered by Lthe General Permil until the
awner or discharger has properly com-
pleted a Notice of Intent (NOI) Lo be
covered, the complete NOI has been
submitted to ADEM, ADEM has
reviewed and approved the NOI, and the
discharger has actually received an
acknowledgment from ADEM. 40 C.F.R.
122.28(b)(2)(iv) and ALGGL10000, Part
11, A.1. The ADEM-approved NOI form

i Mutertenr Lapiges

must he completed by the person seek-
ing coverage under the General Permit,
The NOI must specify the construction
activity, the location of the site, describe
and include a BMP plan prepared and
certified by a qualified credentialed pro-
fessional (QCP), identify past violations,
describe the schedule of activity,
describe and locate receiving walers,
and include a certificate by the respon-
sible person or official seeking coverage.

The Stormwater Pollution

Prevention Plan and BMPs

According to the EPA, the best way to
manage stormwater pollution is by use
of a stormwater pollution prevention
plan (SPPP) based on Lhe use of BMPs,
55 IPed. Reg. 47990, 48034 (Nov. 16,
1990); Molokai, 891 F. Supp, al 1393,
The SPPP is required as a part of the
EPA general permit applicable in states
withoul approved NPDES programs. In
Alabama, the SPPP counterpart is called
the "BMP plan,” which also focuses pri-
marily on planning and management of
stormwater onsite by using erosion and
sediment control procedures,

Although the General Mermil conlains
other requirements which must be met,
BMPs are Lhe most critical and the most
visible elements necassary for protect-
ing adjacent waters from stormwaler
discharge and preventing viclations of
the permit conditions. BMPs do not
have In be the “best” in each instance,
but they are reguired to be appropriate
for the specific site and based on good
engineering practices. General Permit,
Pfart 11, B.2(b). BMPs are designed Lo be
dynamic practices that must he contin-
ually maintained and meadified to
address the progressive changes in the
construction site and to respond to vari-
able weather conditions, Although the
General Permil conlains requirements
thal must be met—such as develop-
ment of a comprehensive plan, imple-
mentation, maintenance and modifica-
tion of Lhe practices where and when
necessary—il is apparent that the
General Permit requires minimum
standards based on subjective englineer-
ing praclices, professional judgment
and common sense "that 1s necessarily

required in any complex project driven
by the vagaries of weather, topography,
topology, soil condition, and the unfore-
seen or unforeseeable construction con-
tingencies,” City of New York v.
Anglebrook Lid. Partnership, 891 F,
Supp. D08, 924 (5.D. N.Y. 1995).

Storm events are unpredictable, Due
to the nature of construction activities
and the potential for the release of pal-
lutants, ADEM relies heavily on permit
requirements using BMPs designed on a
site-specific basis by a QCP hired by the
permittee, The General Permil requires
a permitlee al all times properly to
operate and maintain all erosion and
sediment control procedures. Proper
operation and maintenance includes
effective performance, adequate fund-
ing, adequate operator staffing and
training, and adequate quality assurance
procedures, Permil requirements in
every aspect specifically focus on BMPs,
The most important part of the NOI is
the BMP plan, The BMP plan submitted
with the NOI provides the description of
the conditions of the construction site
and the project by identifving sources of
pollution in stormwater discharges as
well as the appropriate management
and control precedures that will reduce
or prevent pollutants in siormwater dis-
charges.

According to ADEM, each BMP plan:
* must be prepared by a QCP;

» must be comprehensive and describe
structural and non-structural prac-
tices to prevent and minimize dis-
charges of all types;

e must be updated and modified as
necessary to address any changes in
deficiencies; and

o must address pre-consiruction activi-
ties to diverl up-slope water around
the site, to limit the exposure of dis-
turbed areas Lo precipilation Lo the
shortest amount of time, to minimize
the amount of surface area disturbed
by phasing, to correct any deficien-
cies in BMP implementation and
maintenance, to remove sediment,
nutrients, and other pollutants from
stormwaler before they leave the site,
and to properly and promplly remedi-
ate sediment deposited offsite.




Any revisions or additions to the BMP
plan must include updated maps, a his-
tory of the location and description of
the BMPs implemented, an analysis of
deficiencies, and periodic inspection
reports, Updates and amendments will
be considered a part of the General
Permit. At a minimum, the BMP plan
must address implementation and
maintenance of effective, applicable
BMPs utilizing good engineering prac-
tices according to at least two specific
reference materials:

(1) the Alabama Non-Point Source
Management Program, 1989, adopt-
ed by ADEM and approved by EPA
{even though construction sites are
recognized as point sources),' and

(2) the Stormwater Management for
Construction Activities—Developing
Pollution Prevention Plans and Best
Management Practices adopted by
EPA. In addition, any other appro-
priate BMP manuals or documents
submitted by the permiltee (or qual-
ified credentizled professional) as
part of the BMP plan thal are
approved hy ADEM will become parl
of the General Permit. However, any
additional material referenced in the
NOI and approved by ADEM
becomes part of the permit require-
ments and must be utilized. The
BMPs are the most visible part of
the conlrol procedures and the mosl
critical elements necessary for pro-
tecting adjacent waters from
stormwater discharges,

Other Requirements

The General Permit and the NOI ¢on-
tain other important requivements and
duties that must be met in order to
maintain compliance.

Ingpection and Monitoring—The
importance of BMPs is noted in other
permit requirements such as required
inspections, monitoring and reports.
The applicant is required to have a QCP
make periodic inspections of the site
and BMPs to prove that the BMPs were
properly designed and installed and that
they are continually maintained,
Maintenance may include repairing or

replacing damaged structures, as well as
modifying BMPs to acdress project site
conditions and changes in weather con-
ditions. Inspections must be made regu-
farly once a month and within 72 hours
of any rain event of 34 of an inch or
more in any 24-hour period, An ADEM
Inspection Certification Report form
must be used to provide an annual
report to ADEM summarizing the peri-
adic inspections, Monitoring and sam-
pling are not required if the QCP deter-
mines and certifies on reports that sam-
pling of discharges is unnecessary to
prove that the BMPs are effective, A rain
gauge onsite or nearby should be erect-
ed and monitored, Sampling of dis-
charges is not required if the QCP
determines and certifies on reports that
such sampling is unnecessary to prove
that the BMPs are effective. Any non-
compliance must be identified and
reported using forms adopted by ADEM
within five days of any discharge that is
unpermitted, threatens water quality,
contains a hazardous substance, exceeds
permit conditions, or results from fail-
ing Lo comply with BMP requirements,
Since dischargers are required to pro-
vide periodic reports to ADEM, compli-
ance issues can be raised after the fact
by a review of the reports or if the dis-
charger fails to submit required infor-
mation.

Spill Prevention Control and
Countermeasures Plan (SPCC)—If
fuel, chemical or pollution storage
tanks are to be used and located onsite,
a SPCC plan must be included and
implemented to prevent spills and expe-
dite cleanup of any that may occur,
General Permit, Part 1T, B, 3.

Other Duties and Responsthilities—
The General Permit is riddled with affir-
mative duties imposed on the permittee
and others, for example: (a) a duty to
comply with all requirements of the
General Permit, the NOL, and any sup-
porting documents; (b) a duty to display
a facility identification containing suffi-
cient information to clearly identify the
permittee, ADEM authorization number
and other required information; (¢) a
duty to mitigate adverse impacts that
result from any discharge of non-com-
pliance; (d) a duty to allow ADEM access
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to inspect the property and records; (&)
a duty to report and correct any upset
condition; (f) a duty to comply with all
other statutes and regulations; (g) a
duty to notify ADEM of commencement
and termination of activity; (h) a duty to
have reports and forms properly com-
pleted and signed; and (i) a duty to
maintain records for a minimum of
three years unless the permit is subject
Lo litigation or enforcement action,

Who Applies For and Who Is
Responsible For Permit
Compliance?

These questions have several answers
according to the provisions of the
General Permit. If all terms of the
General Permit were defined, we would
certainly have a better idea of the liabil-
ity exposure to parties at the construc-
tion site. No one, no person, may dis-
charge stormwaler without a permit. 33
U.5.C. § 1342, “Person,” "owner,” “oper-
ator,” and “permittee” are all terms used
in the General Permil, However, “per-
son” is the only term defined by statute
and regulation. The definition describes
a broad collection of parties, including
individuals, corporations, partnerships,
government entities, limited liability
companies, ete. Ala. Code § 22-22-
1(b}(7); ADEM Admin, Code Reg, 335-6-
6,02(ii). Persons who will or who desire
to discharge stormwaler from a con-
struction site are required to have an
NPDES permit, General Permil Part 11,
A.(1). A person meeting signatory
requirements of the waler guality regu-
lations must sign all documents
{General Permit Part 11, A2.(d)(1)), and
any person tampering with equipment
or falsifying records will be subject to
civil and eriminal lLiability.

Once the NOI is filed and accepted by
ADEM, ADEM will grant authorization lo
a named party, the permittee, The per-
mittee has the ultimate responsibility for
compliance with the law and the permil
conditions, although other persons,
including individuals, will be exposed to
liability if compliance is not maintained,
The permittee must make sure all other
persons are continually in compliance

onsite. Any violations by any contractor,
subcontractor or employee will be
deemed violations by the permittee,
General Permil, Part 11, E.1.(e). The per-
mittee must sign the NOI, certifying
thereby that the NOI, the BMP plan, and
all attachments were prepared at the per-
mittee's direction by a QCP, that inspec-
tions will be made, and that the BMPs
implemented will be maintained.

The BMP plan can only be prepared by
a QCP—who must certify on the NOI
that a comprehensive BMP plan was pre-
pared under the QCP's direction and
that the permittee has been advised of
the plan contents and requirements. It
is the permittee’s responsibility (o see
that the plan is put into effect and main-
tained. The QCP is defined by the
General Permit to include professional
engineers or certified professionals in
erosion and sediment control as well as
others that may be approved by ADEM,
It is interesting to note thal several cate-
gories of “certified erosion control per-
sons’ may be allowed Lo operale onsite.
The QCP who prepaved by BMP plan can
{and should), if hired by the permillee,
conduct the monthly and periodic
inspections as well as the final inspec-
tion onsite. Owners, developers or other
persons who would not normally qualify
as QCPs may take cerlain state-spon-
sored erosion control shorl courses to
obtain a "certification” that will allow
them to make the monthly and rainfall
inspections but which will not allow
them to prepare a BMP plan, make mod-
ifications or conduct final inspections.

Any report or monitoring data must be
signed by the permittee, a designated
agent of the permittee, or a responsible
official of the permittee, ADEM Admin,
Code R, 335-6-6-.09, The information
must be certified to be accurale and to
have been gathered at the signatory's
direction with the awareness that the sub-
mission of any false information would be
subject to civil and criminal penalties.
ADEM Admin. Code R, 335-6-6-,09,

Enforcement and Liability

Permittees and those who should, but
do not, have permits must be concerned
about alleged regulatory violations and

claims based in the common law.
Potential regulatory violations include
making prohibited discharges without a
permit, the violation of or omission to
comply with any permit term or condi-
tion, and the knowing making of any
false statement, representation, or cerli-
fication by a QCP or responsible official,
or tampering with any maonitoring device
or method required by the permit,
Patential common law ¢laims include
negligence, nuisance and trespass,

Regulatory Violations

Pursuant to ADEM's regulations, an
explicit duty to comply is imposed:

The permittee must comply with
all conditions of the permit, Any
permit noncompliance constitutes
a violation of the AWPCA and the
FWPCA and is grounds for
enforcement action, for permit
termination, revocation and reis-
suance, suspension, modification;
ar denial of a permit renewal
application,

ADEM Admin, Code R, 335-6-6-
A2(a)(1); see General Permit, Part 11,
E.1.a. The regulations provide that
“lalny person who violates a permil
condition is subject to a cwvil penalty as
authorized by Code of Ala, 1975, § 22-
22A-5(18) {1987 Cum, Supp.) and/or a
criminal penalty as authorized by the
AWPCA [Alabama Water Pollution
Control Act].” ADEM Admin, Code R.
335-6-6-,12(a)(3). The permittee also
has a duty to mitigate permit violations
or any adverse impact from violations,
ADEM Admin. Code R, 335-6-6-.12(cl);
see General Permit, Part 11, C.1.
Enforcement may be directed against
“lalny person required Lo have a NPDES
permit pursuant to this Chapter and
who discharges pollutants withoul said
permit, who violates the conditions of
said permit, who discharges pollutants
i a manner not authorized by the per-
mit, or who violates this Chapter or
applicable orders of the Department or
any applicable rule or standard under
this Division." ADEM Admin. Code R,
335-6-6-,18(2). Primary enforcement
authority for regulatory violations lies
within the administrative agency
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charged with responsibility for adminis-
tering the statute B again, in our stale,
ADEM. (EPA, however, will always
maintain that it has reserved its own,
independent, enforcement authority.
See, e.g., 33 US.C. § 1319(a)(1), (2).)
Enforcement action may take the form
of an administrative order “requiring
abatement, compliance, mitigation, ces-
sation of discharge, clean-up, and/or
penalties™; an action for damages; an
action for injunctive reliel; or an action
for penalties. ADEM Admin. Code R.
335-6-6-.18(2)(a)-(d).

Making prohibited discharges withoul
a permit is, essentially, self-explanatory,
thus meriting no lengthy discussion,
and is, in any event, well illustrated by
the Wright Brothers and Broun cases
discussed below, Examples of violations
of permit conditions include, but are
nol limited to, the following:

s discharges in violation of the slate’s
water quality criteria as set forth in
ADEM Admin. Code R, 335-6-10-.01
et seq.

® failure to design, implement and
maintain effective and appropriate
BMPs

#» failure to conduct monthly inspec-
tions and make periodic reports

 failure to maintain facility identifi-
cation and

# failure to vetain and produce
records,

The AWPCA prescribes Lhe following
penalty for such violations:

Any person who willfully or with
gross negligence violates any pro
vision of the chapter, or rule, reg-
ulation or standard adopted under
this chapter, or any condition or
limitation in a permil issued
under this chapter shall be pun-
ished by a fine of not less than
$2,500.00 nor more than
$25,000.00 per day of violalion or
by imprisonment for not more
than one vear, or by both. If the
conviction is for a violation com-
mitted after a first conviction of
such person under this subsection,
punishment shall be by a fine of
not less than $5,000,00 nor more

than $50,000,00 per day of viola-
tions or by imprisonment for not
less than one year and one day nor
more than two years, or by both,

Ala. Code § 22-22-14(a). Note that the
statute is somewhatl more liberal than
the General Permit itsell, The General
Permit recognizes only two defenses to
liability for permit violalions—"bypass”
and “upset.” General Permil, Part 11,
D.1 and 2. Also implicit in the statute
are the defenses that the defendant’s act
or omission was not willful nor was it
grossly negligent.

A “bypass” is “the intentional diver-
sion of waste streams from any portion
of a treatment facility.” General Permil,
Part I, 1.3; see 40 C.FR, & 122.41(m){1}.
A bypass is permissible (1) if no dis-
charge limitation is exceeded, and the
bypass is necessary for “essential main-
tenance” for “efficient operation” of a
treatment or control facility or system,
General Permit, Part 1LD.1.b.; or (2) if
it “is unavoidable to prevent loss of life,
personal injury, or severe property dam-
agle,” no feasible alternatives exist, and
ADEM approves a wrillen request
authorizing the bypass ten days prior (if
possible). General Permit, Part [LD.1.c.
An “upset” is “an exceptional incident in
which there is an unintentional and
temporary noncompliance”—in the
construction context, an extraordinary
rain event—but an upset does nol
include "noncompliance caused by
operational error . . . lack of preventive
maintenance, ar careless or improper
operation.” General Permit, Part 111,
1.24: see A0 C.ER. " 122.41(n). To have
Lthe benefit of the “upset” defense, the
permittee must orally reporl the
“pecurrence and circumstances of the
upset” to ADEM within 24 hours, and,
no more than five days later, furnish
ADEM with evidence, including operat-
ing logs, that:

(i} an upsel oceurred; (i) the per-
mittee can identify the specific
cause(s) of the upsel; (iii) the per-
mittee's facility was being operal-
ed properly at the time of the
upset; and (iv} the permiltee
promptly took all reasonable steps
to minimize any adverse impact

on human health or the environ-
ment resulting from the upset.

General Permit, Part 1LD.2.a, The per-
mittee has the burden of proof regarding
hoth bypass and upsel. General Permit,
Part 1LD.1.d; 1LD.2.b.; see 40 CFR. §
122.41(n)(4), The AWPCA also provides
for a civil action, in the namz of the state
or the Attorney General, “for damages for
pollution of water of the state,” including
hoth compensatory and punitive damages
and “all reasonahle costs” of the depart-
ment that investigates the pollution, Ala.
Code § 22-22-9(m). If the viclations
result i a fish kill or the death of other
wildlife, the violator will be responsible,
in addition to other penalties, for paying
the state 1o restock the waters and
replenish the wildlife, Ala. Code § 22-22-
9(n). Finally, injunctive relief is available.
See Ale. Code § 22-22-9(1)(4); ADEM
Admin. Code R, 335-6-6-.18(2)(¢);
General Permit, Part 111, A3.b.(3).

Ii enforcement is undertaken by EPA
pursuant to the CWA, administrative
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penalties of up to $125,000 may be
imposed, 33 U.S,C. § 1319(8), or, ina
Judicial proceeding, a civil penalty not to
exceed $25,000 per day for each violation,
33 US.C. § 1319(d), as well as injunctive
relief, 33 US.C. § 1319(b). The CWA also
qualifies when criminal penalties may be
assessed for negligent violations, 33
U.S.C. § 1319(c)(1), for knowing viola-
tions, 33 U.5.C. § 1319(cH2), and know-
ing endangerment, 33 U.S.C.

§ 1319(c)(3). While it seems unlikely that
the knowing endangerment (placing
“another person in danger of death or
serious bodily injury”) would come into
play in conjunclion with BMPs and con-
struction sites, negligent and knowing
violations are certainly implicated,
Criminal penalties for negligent viola-
tions are “a fine of not Jess than $2,500
nor more than 325,000 per day of viola-
tion, or by imprisonment for not more
than one year, or by both.” 33 U.5.C.

§ 1319(c)1). Criminal penalties for
knowing violations are “a fine of not less
than $5,000 nor more than $50,000 per
day of violation, or by imprisonment for
not more than three vears, or both,” 33
U.S.C. § 1319(cH2). If the person in viola-
tion has a prior conviction under the
statute, each of these penalties can be
doubled, See 3311.8.C, § 1319(c)(1} - (2).
Good faith is also nol, in and of itself, a
defense to Clean Water Act violations, See
Atlantic States Legal Foundation v.
Tyson Foods, Inc., 897 F.2d 1128, 1141
(11th Cir. 1990) (pursuant to 33 U.S.C.

§ 1319(d), good faith should be a factor
considered in assessing a penalty but it
cannot be the enly factor),

IPalse certification embraces all
reports and forms required to be sub-
milted under the General Permil,
including, but not limited to, the NOI
and any inspection and monitoring
reports. Both the NOI form and the
General Permit form require the signa-
tures of the QCP and the “Permittee
Responsible Official” as certification
“under penalty of law.” The specific
penalty of law is not specified, although
presumably, Ala, Code § 22-22-14(b) 15
intended:

Any person who knowingly makes

any false statement, representa-
tion or certification in any appli-

cation, record, report, plan or
other document filed, or required
to be maintained, under this
chapter or who falsifies, lampers
with or knowingly renders inaccu-
rate any monitoring device or
method required to be maintained
under this chapter shall, upon
conviction, be punished by a fine
of not more than $10,000.00 or by
imprisonment for not more than
stx moenths, or by both.

If prosecuted by the EPA, the same
conduct “shall upon conviction™ be
punished by a fine of not more than
$10,000, or by imprisonment for not
more than 2 years, or both." 33 U.5.C.
§ 1319(c)(4). The penalty may be dou-
bled if there is a prior conviction, 33
U.S.C. § 131%ic)d).

Under certain circumstances, citizens

too can play an enforcement role. A citi-

zen suit may be brought pursuant to 33
U.S.C. & 13657 Excepl in cerlain
instances, citizen suits cannot be filed
prior to 60 days after notice has been
given per 33 U.S.C, § 1365(b)(1){A} (to
the Administrator, the State, and the
alleged violator) or (b){2) (1o the
Administrator), An action may nol be
commenced “if the Administrator or
State has commenced and is diligently
pursuing a civil or criminal action . ..
but the citizen may intervene in any
such action as a malter of right.” 33
LL.5.C. § 1365(b)(1)(B). Citizen suils do
not preempt or restrict other statutory
ar common law causes of action, 33
U.S.C. § 1365(c). The court may, in its
discretion, award hitigation costs,
including altorney and expert witness
fees, to any substantially prevailing
party, 33 U.S.C. § 1365(d),

Common Law Causes of Action

Apart from the statutory enforcement
mechanisms, state common law causes
of action can address damage caused by
erosion, siltation and sediment.’

Negligence—For a negligence cause
of action, the plaintiff must establish (1)
that the defendant owed a duty to the
plaintifit (2) that the defendant
breached that duty; (3) thal the plaintiff
suffered loss or injury; and (4) thal the

defendant’s negligence was the actual
and proximate cause of the plaintiff's
loss or injury, See, ¢.g.. Ford Motor Co.
0. Burdeshaw, 661 So, 2d 236, 238 (Ala.
1995) (citing Loflar v. Poe, 622 So, 2d
902 {Ala, 1983)). The duty may be
hreached by failure to exercise due care,
which is relative and depends on the
facts of each particular case. See, e.g.,
Cox v, Miller, 361 So. 2d 1044, 1048
(Ala. 1978) (citing Tiler v. Drennen, 51
So. 2d 516 (Ala, 1951}), Whether an act
or omission to act is negligent will be
Judged by what a reasonably prudent
person would have done under the same
or similar circumslances, See Ford
Motor Co., 661 So. 2d at 238 (citing
Eiba Woad Products, Inc. v. Brackin,
356 So. 2d 119 (Ala, 1978)). Thus, the
failure to use appropriate best manage-
ment practices for a given site in accor-
dance with good engineering practices
could be a breach of the duty. So long
as the elements of causation and dam-
age were proximately established, a
cause of action for negligence could be
maintained.

For the element of causation to be
established, there must be a reasonable
connection between the act or omission
of the defendant and the plaintiff's
injury. See, e.g., Wassman v. Mobile Co.
Commissions Dist., 665 So, 2d 941, 945
{Ala. 1995) (quoting Prosser and Keeton
on The Law of Torls, § 41 at 263 (5th ed.
1984)). That is, the failure to use good
engineering practices must be the proxi-
mate cause of the subseguent pellution
of the water. In addition to other well-
established defenses to a negligence
cause of aclion, a defendant in the con-
struction context sheuld look for inter-
vening and superseding causes of any
pollution, siltation or sedimentation, To
be effective in defense, “[aln intervening
cause must be unforesecable and must
have been sulficient Lo have been the
‘sole cause in fact’ of the injury.” Lance,
Inc. v, Ramanauskas, 731 So. 2d 1204,
1210 (Ala, 1999}, It is not, however, suf-
ficient for the defendant simply to point
to the existence of other possible causes,
See Springer v. Jefferson Co., 595 So. 2d
1381, 1383-84 (Ala, 1892),

Additionally, violation ol a statute
may be negligence per se, or negligence




as a matter of law, if the statute or ordi-
nance was enacted for the protection of
the persons injured, See Keeton v.
Fayette County, 558 So, 2d 884, 887
(Ala. 1989). Thus, a plaintifl could argue
that a violation of a permit require-
ment—including, but not limited to,
the failure to follow a BMP plan—was
negligence per se. The defendant should
counter with the argument that the
statute was adopted to protect the inter-
ests of the general public—for example,
“scenic, recreational, and other environ-
mental values." See Alubama Power Co.
v, Dunaway, 502 So, 2d 726, 730 (Ala.
1987} (violation is not sufficient to
impose Hability upon defendant if pur-
pose of statule or regulation is to secure
to individual enjovment of rights and
privileges to which citizens are entitled
only as members of the general public).

Nulsance—A cause of action might
lie for nuisance, See Ala. Code § § 6-5-
120-127. The law of nuisance rests upon
the commaon law principle “that every
man must $0 use his property as not to
injure that of his neighbor.” Acker v.
Protective Life insurance Co., 353 So.
2d 1150, 1152 (Ala. 1977) (citing Fariss
v. Dudley, 78 Ala. 124, 127 (1884}). The
law of nuisance applies, in the tradition-
al sense, where there is interference
with the use and enjoyment of one's
property, Rorland v, Senders Lead Co.,
369 Sa, 2d 523, 529-30 {Ala. 1979}, To
establish a cause of action for nuisance,
the plaintiff must show conduct hy the
defendant, in breach of a legal duly, that
proximately caused the injury, inconve-
nience or damage. See, e.g., Hilliard v,
City of Huntsvilfe Electric Utility Board,
599 So, 2d 1108, 1113 (Ala. 1992),

The Borfand case Is highly significant
because it held that compliance with
pollution control laws does not relieve a
defendant of liahility from damages for
nuisance. Although the defendant com-
pany was found to be in compliance
with the Alabama Air Pollution Control
Act, Code § § 22-28-1 ¢f seq., the defen-
dant was still exposed to liability for
damages caused by pollutants emitted
from its smelter that formed a danger-
ous accumnulation of lead particulates
and sulfoxide deposits which made the
plaintiff’s property unsuitable for rais-

ing cattle or growing crops. See
Borland, 369 So, 2d at 525-26, Borland
also held that the fact that the plaintiff's
property had a much higher value as
commercial property than as residential
or farm property because of its proximi-
ty to defendant’s lead plant did not bay
recovery. Id. at 530,

Trespass—Conduct that constitules a
nuisance may also constitute a trespass
il the conduct results in the actual inva-
sion of the possessor's interest in exclu-
sive possession of the property, See
Rorland, 369 So. 2d 523 (Ala. 1979),
The polluting substance does not have
lo be placed directly on plaintiff's prop-
erly to constitute a trespass. In the case
of Rushing v. Hooper-McDonald, inc.,
300 So. 2d 94 (Ala. 1974), the Alabama
Supreme Court held that a complaint
alleging that an adjoining landowner
dumped asphalt and asphalt-like materi-
al so that in due course the materials
entered a stream which carried them
into a fish pond {in which the plaintiff
had a leasehold interest) polluting the
pond and killing fish was sufficient to
allege a cause of action in trespass
notwithstanding the fact that the mate-
rial was not dumped directly onto the
plaintiff's land. However, the complain-
ing party must actually have possessory
righls in the land or water al issue. See,
e.g., Jones v. Newton, 154 So. 2d 1345
(Ala. 1984) (where complaining adjacent
landowners did not enjoy any possesso-
ry rights in the land al issue and there
was no evidence thal developers built
any struclure on or over properly
owned by the adjacent landowners,
developers did not trespass on that
property),

Damages—Compensatory damages
maybe awarded for each of these torts.!
Ala. Code §8 6-11-20 ¢f sey. governs
awards of punitive damages. Punitive
damagies are not available for simple
negligence, Bredley v, Walker, 93 So,
634, 635 (Ala. 1922), but may be recov-
ered if there is clear and convincing evi-
dence that the defendant's act or omis-
sion was wanlon, see Ala. Code § 6-11-
20(a); Hamme v. CSX Transportation,
., 621 So. 2d 281, 284 (Ala. 1993).
Punitive damages may also be awarded
for nuisance and Lrespass where the acl

on which the claim is based is wanton
or malicious, See Abbott v. Braswell,
265 So, 2d 871 (Ala. 1972) [nuisance);
Rushing v, Hooper-McDonald, inc,, 300
So. 2d 94 (Ala, 1974) (trespass).
Injunctive relief is also available for nui-
sances, See, e.g., Ala. Code §% 6-5-122, -
125.

|llustrative Cases

While the reported court opinions
and administrative decisions concerning
construction and stormwaler permils
are few in number, it stands to reason
that they would, for the most part,
focus on the necessity of acquiring a
permit and on the manner of imple-
mentation and maintenance of BMPs,
An instructive recent federal case from
our jurisdiction is Driscoll v. Adams,
181 F.3d 1285 (11th Cir, 1999), cert.
denied, 120 8, Ct. 1961 (2000). Adams
owned 76 acres of land, and the
Driscolls owned approximately five adja-
cent acres, The Galbreaths owned two
acres adjacent to the Driscalls. A stream
flowed downhill from Adams's property
through a pond on the Driscolls' prop-
erty, and then through a pond on
Galbreaths' property, before the stream
merged with the Notterly River, which
united across the Georgia-Tennessee
border with the Tennessee River,

Without secking approval from any
federal, state or local government,
Adams harvested timber, cul and graded
roads, graveled the roads, built culverts
and dams to channel stormwater runoff,
and subdivided his property into resi-
dential lots, The development caused
erosion {(which Adams did little to pre-
vent) and damaged the Driscolls’ and
Galbreaths' properties. Adams finally
sought a state permil a year and a half
after he began to develop his property.
He did nol procure a county develop-
ment permit until two months after the
Driscolls and Galbreaths sued him for
violations of the CWA and for nuisance,
trespass and negligence under Georgia
state law. Adams never obtained an
NPDES permit. The 1ssues on appeal
were (1) whether the CWA's zero-dis-
charge standard, 33 U.S.C. £ 1311(a),
applied to a discharger who could not
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obtain an NPDES permit because none
was available and (2) whether Adams's
discharges fell within the scope of pro-
hibited discharges under the Act.

On the first issue, the appeals court
lpoked to the narrow exception it had
previously established in fughey v. JMS
Development Corp., 78 F.3d 1523 (11th
Cir. 1996}, to the general rule of labili-
ly for discharges without an NPDES
permit. The exception would be deemed
to apply if:

1) compliance with the zero dis-
charge standard was factually
impossible because there would
always be some stormwater runof(
from an area of development; 2)
there was no NPDES permit avail-
able to cover such discharge; 3) the
discharger was in good-faith com-
pliance with local pollution control
requirements, which substantially
mirrored the proposed NPDES dis-
charge standards; and 4) the dis-
charges were minimal,

Driscafl, 18] F.3d at 1288, 1289 (citing
Hughey, T8 F.3d at 1530). In other
words, Hughey created a narrow excep-
tion to the CWA's zero-discharge stan-
dard for any “minimal discharge that
occurs despite a developer's best efforts
to reduce the amount of it and comply
with applicable law." Driscoff, 181 F.3d at
1289 (citing Hughey, T8 E3d at 1530).
The Driscoll court distinguished the case
before it from Hughey, finding that
developer Adams did not satisfy the third
and fourth elements of the exception:

Adams did httle or nothing to limit
erosion or stormwater discharge
before beginning construction, He
soughl none of the required per-
mits until after considerable dam-
age had been done to the [plain-
Liffs'] properties. . . . [Tlhe amount
of Adams’ stormwalter discharge
and the resulting damage were sub-
stanbial, . , . €4 tons of sediment
were deposited into their ponds as
a resull of Adams’ activities.

Driscoll, 181 F3d at 1289,

On the second issue, Adams ardued
that he did not discharge a pollutant
from a point source into a navigable
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water. The appeals court summarily
rejected this argument. The definition of
“pollutant” is broad and specifically
includes sand and silt such as was left in
the plaintiifs’ ponds, See Driscofl, 18]
F3d at 1291 (citing 40 C.RR. § 122.2
and Hughey, T8 F.2d at 1525 n.1). "Point
source” is also broadly defined and,
because Adams collected stormwaler
through pipes and other means prior to
discharge into the stream, he was within
the meaning of that term under the
CWA. Driscoll, 181 F.3d at 1291 (citing
40 C.FR. § 122.2). Finally, the Eleventh
Circuit had previously spoken authorita-
tively on the term “navigable waters™

The CWA defines “navigable
waters” as "waters of the United
States, including the territorial
areas,” 33 US.C. § 1362(7). This
broad defimtion *makes it clear
that the term 'navigable’ as used
in the Act is of limited import”
and that with the CWA Congress
chose Lo regulate waters that
would not be deemed navigable
under the classical meaning of
that term. . . . Consequently,
courts have acknowledged that
dilches and canals, as well as
streams and creeks, can be "walers
of the United States” under §
1362(7). Likewise, Lhere is no rea-
son to suspect thal Congress
intended to exclude from “waters
of the United States” tributaries
that flow only intermitlently,

Uniited States v, Eidson, 108 F.3d
1336, 1341-42 (11th Cir, 1997) (holding
that a man-made drainage ditch was a
navigable watler under the Clean Water
Act) (citations omitted) guoted in
Driscoll, 181 F.3d al 1291, The stream
into which Adams discharged was thus
a "navigable water” under the CWA.

The federal district courl cases of
Molokai Chamber of Commerce v,
Kukui (Molakai), Inc., 891 F, Supp.
1389 (D. Haw, 1995), and City of New
York v. Anglebrook, 891 F. Supp. 908
(S.D.NY.), affd, 58 F.3d 35 (2d Cir,
1995}, are also instructive, In Molokai,
the defendants were alleged to be in vio-
lation of the CWA (and applicahle slate
slatutes) because they (1) failed “to

oblain a proper and timely stormwater
permit before and during construction”;
(2) failed “to comply with the state's
general stormwaler permil conditions™;
and (3) discharged pollutants into
walers of the United States withoul a
permit, Because the defendants began
construction without having their BMP
plan accepted by the state and before
they had received a Notice of General
Permit Coverage, they were held to be
in violation of the CWA. The fact that
the defendants stopped construction as
a result of receiving a Notice of
Violation (NOV) from the state was not
a defense because there was “a total
absence of erosion conlrols, extensive
runoff, heavily stained with top soil, silt,
and other debris, vunning from the pro-
ject site into the ocean,” B&1 F. Supp at
1395-1396. The courl obhserved,

[The defendant’s argument] loses
sight of the focus of the Act; the
water. [t fails lo account for the
interplay of rainwater and the con-
struclion site, and interaction that
the act and its regulatory scheme
is intended to manage. It is the dis-
charge of water without permil
coverage thal violales the Act, not
the construction aclivity itself,

891 F. Supp. at 1400. The defendants
should not then have been surprised
when they subsequently received notifi-
cation that their NOI was incomplete.
No BMP plan had even been submitted:
there was no grading plan, no sediment
and erosion control plan, no permit
approving plans from the relevant coun-
ty agency, and no detailed description of
the installation and localion of sill
fences being used.

In Anglebrook, 891 F. Supp. 908
(S.D.N.Y. 1995}, New York City sued the
developer of a goll course, claiming that
the developer's SWPPP violated section
402(a) of the CWA. Under the State of
New York's program, the General Permit
required that a SWPPP "include detailed
descriptions of plans for erosion and sed-
iment controls, monitoring, and record
keeping"—a standard EPA permit condi-
Lion, Id. The trial court found the critical
issue to be whether the General Permit's
guidelines are “hitching posts” or “sign




posts”—that is, whether they are
“mandatory” or “aspirational.” /d. The

courl looked to the language of the
General Permit itsell and observed:

the regulations governing the con-
tents of an SWPPP are cast in con-
siderably more open-textured
terms than the City would con-
cede, Part 111 of the General
Permit states that the plans should
be prepared in accordance with
“good engineering practices.” In
its description of various sediment
and erosion control and stormwa-
ter management practices, the
General Permit requires that per-
mittees prepare plans which “con-
form to" or are “implemented in a
manner consistent with” those
measures. Further, the Appendices
which set forth in more detail var-
ious stormwater runofl prevention
approaches are sell-entitled
*Guidelines"—not requirements,
Moreover, each Appendix explains
that its purpnse is lo "provide
guidance” and each includes the
provision that it is "not fixed and
inflexible” but is to be applied in a
manner which considers the “par-
ticular facts and circumstances of
a particular project.”

In review of this text and context,
we find that the Guidelines are
intended to be flexible rules which
contemplated—and indeed
require—applications to exercise
good engineering practices,
informed by professional judg-
ment and commeon sense, This
interprelation best harmonizes
permit compliance with the prac-
ticalities and realities of construc-
tion and landscape architecture.
The preparation of a SWPPP con-
templates the interaction of many
disciplines: wetland hiology, biolo-
gy, biochemistry, engineering,
agriculture, agricultural engineer-
ing, turfgrass studies, landscape
architecture, limnology, soil sci-
ence, hydrology, architectural his-
tory, and horticulture. The
Guidelines tacitly recognize the
practical difficulties of synthesiz-

ing these areas by leaving space
for professional judgment.

Id. at 915-16 (citations omitted), The
developer's SWPPP demaonstrated vari-
ous erosion and sediment control mea-
sures—including diversions, earth dikes,
surface roughening and grading, interi-
or silt fences, perimeler sill fences, sedi-
ment Lraps, sodding, temporary seeding,
and mulching, The SWPPP also included
stormwater management controls,
including detention ponds, vegelated
swales, vegetated buffers, filter strips,
oil/waler separators, and biofilters (“a
ditch with foliage which intercepts over-
land runoff and filters it"). The develop-
er's SWPPP also required a field inspec-
tion once a week and within 24 hours
after every rainfall of two inches or more
and monthly testing of on-site streams
and ponds for various chemicals and
pesticides, Finally, the developer hired a
“qualified professional monitor” (at a
cost of $163,000) for the immediately
neighboring town and posted a $2.3 mil-
lion erosion and sedimentation bond “to
insure remediation of any damage." The
developer was not even required by the
General Permit to take those last two
steps, The court concluded as follows:

[TIhe design requirements at
issue are Guidelines. They accom-
modate themselves to the sound
professional judgment that is nec-
essarily required in any complex
project driven by the vagaries of
weather, topology, soil condition
and the unforeseen or unforesee-
able construction contingencies,

While the SWPPP in queslion may
not be completely immune from
eriticism of the wisdom of certain of
its design choices, considered as a
whole, the SWPPP is a carefully
conceived plan that falls well within
the boundaries of good engineering
design judgmendt. If 1t 18 implement-
ed in accordance with its design,
the prool at trial showed no real
threat of real harm lo the City's
water supply and certainly no dan-
ger of immediate irveparable harm,

SGA's SWPPP contains adequate
erosinn and sediment controls,
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The Plans adequately describe the
erosion and sediment controls set
forth in the General Permil.
Defendants have established that
in each instance where greater
than five acres is exposed, that
area will be protected by adequate
erosion and sediment controls
including diversions, earth dikes,
surface roughening and grading,
interior silt fences, sediment
traps, sodding, temporary seeding
and mulching, The SWPPP also
provides adequate measures for
maintaining stormwater quality,
As indicated above, the first flush
of runoff is trealed adequately
through detention ponds, biofil-
Lers, vegdetated filter strips, swales
and vegetated buffers and its
Turfgrass Management System,

fd. at 924, Because the plaintiff city
did not demonstrate that the defen-
dant's plan would cause the release of
pollutants into the water supply, the
court rendered judgment for the defen-
dants,

Two other decisions—one from the
Alabama Court of Civil Appeals and one
by the Environmental Managemenl
Commission—are also worth noting. In
ADEM v, Wright Brothers Construction
Ca., Inc., 604 So, 2d 429 (Ala. Civ, App.
1992), defendant, the site grading con-
tractor for & shopping center developer,
was contractually responsible for ero-
sion and pollution control, There was
some effort Lo mitigale erosion, but soil
flowed from the construction site into
two tributaries of a creek, Sampling by
ADEM indicaled thal water from the
site did not meet state water quality cri-
Leria, and inspection revealed violations
of departmental regulations. The grad-
ing contractor had not ohtained a per-
mil for discharge into state waters, so
ADEM issued a notice of violation, The
contractor was required, among other
things, to monitor engineering plans
and implementation schedules for sedi-
ment and stormwaler control con-
structs and for pollution control strue-
tures for preventing the discharge of
waste water. After a number of deadline
extensions without compliance by the
contractor, ADEM issued an administra-

tive order assessing monetary penalties
and ordering the contractor Lo cease all
unpermitted discharges from the site,
The order was appealed, was determined
to be reasonahle by the hearing officer,
and was approved by the Enviranmental
Management Commission. The contrac-
tor appealed various issues to the cir-
cuit court, and the circuit court entered
an order that did not please either the
contractor or ADEM, leading to cross-
appeals to the court of civil appeals,
What the appeals court held that is
immediately pertinent to the present
topic is this: “Since Wright Brothers
failed to obtain a permil to discharge
the sediment, pollutants, and other
wastes, every time discharges from the
construction site resulted in new or
increased pollution, Wright Brothers
violated [the Alabama Water Pollution
Control Act].” Id. at 433,

Finally, Broun v. ADEM, 1999 WL,
956675 (Ala. Dept. Env. Mgmt October
12, 1999), is a very shorl, straightfor-
ward order that denied an appeal from
an ADEM order assessing a penalty
against the petitioner hecause, even a
year after the initial inspection, he was
not using BMPs, and sediment from his
40-acre construction site was running
into a creek. The petitioner, the hearing
officer found, had “no convincing expla-
nation... as to why he failed to obtain a
permit or initiale proper remedial or
preventive measures,” 1999 WL 956675
at *2.

Conclusion

The foregoing only highlights what
should be of concern to lawyers and
their clients, In order to fully under-
stand the complexity of this evelving
part of the NPDES program and to
avoid costly penalties and other sanc-
tions, counsel should undertake a thor-
ough review of the permits, stalutes and
regulations. [ ]

Richard Davis thanks John G.
Thompson, Cumberland School of Law,
Samiord University, for his excellent
research assistance,
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~ DISCIPLINARY NOTICES

Notices

» Clarence Christopher Clanton,
whose whereabouts are unknown,
must answer the Alabama State
Bar's formal disciplinary charges
within 28 days of September 15,
2000, or, thereafter, the charges
contained therein shall be deemed
admitted and appropriate disci-
pline shall be imposed against
him in ASB No. 00-87(A) before
the Disciplinary Board of the
Alabama State Bar.

s Notice is hereby given to Willlam

Graham Carroll, who practiced law
in Birmingham, and whose where-
abouts are unknown, that pursuant
to an order to show cause of the
Disciplinary Commission of the
Alabama Stale Bar, dated May 24,
2000, he has 60 days from the date
of this publication (September 15,
2000) to come into compliance
with the Client Security Fund
assessment requirement for 2000,
Noncompliance with the Client
Security Fund assessment require-
ment shall resull in a suspension of
his license. |[CSF 00-2]
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Reinstatements
o {n July 5, 2000, the Alabama Supreme

Courl affirmed a prior order of the
Disciplinary Board (Panel IV), reinstat-
ing Birmingham altorney William
Edward Ramsay to the practice of law,
Ramsay had been on disability inactive
status since February 1, 1992, He was
reinstated subject (o cerlain conditions
regarding CLE and mentoring, He ful-
filled these requirements prior Lo the
issuance of the supreme court’s order,
(ASH Pet, No, 97-004)

The Supreme Court of f\lalmma
entered an order reinstating Atlanta,
Georgia attorney Paul Ransom
Knighten Lo the practice of law in the
State of Alabama effeclive May 23,
2000, This order was hased upon the
decision of Panel 11 of the Disciplinary
Board. [ASH Pet, No. 00.04)

The Disciplinary Board, Panel IV,
upon hearing the petition for rein-
statement of Anniston lawyer Daniel
Eugene Morris, ordered that Morris
be reinstated to the practice of law
effective June 12, 2000, The board's
order was adapted by the Supreme
Court of Alabama by order dated July
17, 2000. (Prior public discipline
considered: transferred Lo disability
inactive status effective 12/3/9%)
|ASRB Pel. No. 00-02]

Suspension
s Enterprise lawyer Gary Wyatt Stout

received an 89-day suspension from
the practice of law in the Stale of
Alabama with the imposition of the
suspension to be suspended and held
in abevance pending successful com-
pletion of a two-year probationary
period. Probation was conditioned,
among other things, on the receipt
of a public reprimand withoul gener-
al publication based upon his plea aof
guilty to violating Rule 8.4{g), which
provides that “it is professional mis-
conduct for a lawver 1o engage in
any other conduct thal adversely
reflects on his fitness o praclice
law," The facts upon which this disci-
pline is based are as follows;

In April' 1997, a ¢hild was hit by a
train, As a resull of this accident, her
foot was severed and she was hospital-
ized at the Southeast Alabama Medical
Center in Dothan, Mr. Stout's part-
ner's wife, Carrie Brock, was employed
al the time with MedAssist, which pro-
vided services to patients at Southeast
Alabama Medical Center, In the scope
of her emplovment, Brock met with
the child and the child’s grandmother.
Subsequent to this meeting, Stout
appeared at the hospital room, intro-
duced himself to the child's grand-

maother as a lawyer and indicated his
desire to represent them regarding the
injuries the child sustained in the
train accident. The next day, Stout
again appeared at the hospital room
and was advised at that time that they
had retained the services of another
law firm, It does not appear that Stout
had further contact with the child or
the grandmother after that time. The
facts and circumstances surrounding
Stoul’s appearance al the hospital
beside of the child almost immediately
after she sustained severe injuries in a
train accident were disputed. The mat-
ter was resolved by a negotiated settle-
ment agreement upon Stoul's admis-
sion o violating Rule 8.4(g). No prior
discipline was considered, Other con-
ditions of probation were ordered.
[ASB No. 97-228(A)]

Public Reprimands
+ Birmingham attorney Donald Towns

Trawick received a public reprimand
without general publication for
accepling a fee for an uncontested
divorce during the time his license
was suspended. [ASB No. 95-172(A)]
Trawick received a public reprimand
without general publication for his
failure to appear to receive a previ-
ously impesed public reprimand,
[ASB No. 95-45(A)] Trawick also
received a public reprimand withoul
general publication for improperly
handling & foreclosure proceeding
with the resull that the foreclosure
deed was determined Lo be void,
causing the complainant to sell the
property at a loss, |ASH No, 95-
49(A)]

Birmingham atlorney David Malcolm
Tanner received a public reprimand
with general publication. Tanner rep-
resented some clients in a property
dispute. The case was settled favor-
ably to Tanner's clients, They filed a
grievance when Tanner failed to pur-
sue litigation against the bonds of a
title company and real estate broker.
They alleged neglect and a failure to




communicate with them. Tanner did
not cooperate in the investigation of
the complaint and failed to respond
to three letters and several telephone
calls from the bar. His conducl was a
violation of rules 1.3, 1.4(a) and
8.1(b), Alabama Rules of Professional
ConducL [ASB No. 99-085(A)]

Tuscaloosa attorney James 1. Smith
received a public reprimand without
general publication, [n July 1995, he
took a case involving the overcharging
of mortgage payments by a bank, 1t
wis a contingent fee case. He pul the
bank on notice of the claim in August
1995, After that he did little else on
the case, Therealter, the client had an
increasingly difficult time communi-
cating with Smith. He contacled
another fawyer in the fall of 1997 and
learned that no suit had been filed and
that the statute of limitations had run,
The conduct violated rules 1.3 (willful
neglect) and 1A(a) (failure to commu-
nicate), Alabama Rules of Professional
Conduct. [ASB No., 95-226(A))

Bessemer attorney Ralph Lowry
Armstrong received a public repri-
mand without general publication in
lwo separale cases pursuant to his
plea of guilty in each case to failing

to respond to lawful demands for
information from a disciplinary
authority, a violation of Rule B.1(b),
Alabama Rules of Professional
Conduct, In both cases, although the
respondent attorney communicated
with the Office of General Counsel of
the Alabama State Bar regarding the
matlers, he failed or refused to sub-
stantially comply with their repeated
requests for information, [ASB nos.
97-278(A) & 98-258(A)].

Birmingham attorney Willlam E.
Friel, II received a public reprimand
withoul general publication on July
1.3, 2000 as reciprocal discipline pur-
suant to Rule 25(a), A.R.D.P., based
upon a January 28, 2000 order of the
United States Court of Appeals for the
110 Circuit puhlicly reprimanding
the respondent attorney for his fail-
ure Lo timely file the brief of the
appellant in 96-6761, U.S, v. Sandifer.
[Rule 25(a); Pet. No. 00-01]

Disabllity Inactive Status
* Cullman attorney Victor Benjamin

Griffin was transferred lo disability
inaclive status pursuant to Rule
271(¢), Alabama Rules of Disciplinary
Procedure, effective June 8, 2000,
[Rule 27(c); Pet. No. 00-02] (]

ALABAMA LAWYER

Assistance
Program

Notice

Addition to the Alabama State Bar Rules of Disciplinary Procedure

Effective August 1, 2000

(h) Employment of Lawyers on Disability Inactive Status or Lawyers Who Have

Bean Suspended or Disharred.

{1) A disbarred lawyer may not engage in the practice of law or in any amployment in

the legal profassion.

(2) A lawyer cn disability inactive status or a suspended lawyer may seek parmission from
the Disciplinary Commission to seak amployment in the legal profession. Parmission
will be granted anly if the tawyer has complied with all the conditions of suspension er
disability inactive status and has demonstrated exemplaty conduct indicative of rein-
statement. In the event that parmission is granted, the lawyer shall not have any con-
tact with the clients of the office either in parson, by telephone, or in writing

{3) A law firm may not amploy, retain, contract with, or hire a disharred lawyer to pro-
vida services, advice, or labor of the type customarily related ta the provision of legal
servicos, This spacifically includes, but is nat limited to, paralegal services, law-clark
servicas, rosearch assistance, clerical assistance, secretarial services, office-manage-
ment servizes, administrative-suppart services, or any other services whara the sub-
ject lawyer could have access to clients, clients” files, or chient confidences. I, how-
gver, perm ssion has been granted to a suspended lawyer or a lawyer on disability
inactive status as provided In paragraph (hK2) of this rule, a law firr may amploy the
lawyer for purposes thal do not conflict with paragraph (] (2}

Are you watching someone you
care about self-desiructing
because of alcohol or drugs?

Are they telling you they
have it under control?

They don't.

Are they telling you they
can handie it?

They can't.

Maybe they're telling you
it's none of your business.

Itis.

People entrenched in alcohol
or drug dependencies can't see
what it is doing to thair lives.

You can.
Don't be part of their delusion.
Be part of the solution.

For avory ona parson with alcaholism,
at laast five other lives ara negativaly
affectad by the problem drinking. The
Alabama Lawyer Assistance Program
is available to help membars of the
legal profession who suffer from alco-
hol or drug dependencies. Irformation
and assistance is alse available for the
spouses, family members and office
statff of such members. ALAP is com-
mitted to developing a groater aware-
ness and understanding of 1is illness
within the legal profassion, If you or
samaong you know neads help call
Jeanne Maria Leslie (ALAP director) at
(334) 834-7578 {a confidential direct
lina} or 24-hour page at (3341 395-0807
All calls are confidantial,
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By Thomas B. Albrition, YLS president

Young
Lawyers’
Phone Drive
a Success

thanks to the efforts and hard work

of many young, and not-so-young,
lawyers throughout Alabama, our phone
drive was a huge success, We have col-
lected over 600 cell phones which will
be distributed to domestic violence
shelters throughout our state, If you
gave a phone to either a YLS represen-
tative in your area or vou sent one
directly to me, please understand that
your contribution could be the one
thing that saves a family or an individ-
ual from abuse. Reports from other
states that have conducted similar
phone drives show that these drives
have actually saved the lives of adults
and children. None of this would have
been possible without your help,

This project was coordinated by the
YLS Executive Committee, but the affili-
ates did all of the hard work. The Young
Lawyers' sections of Birmingham,

I am pleased to announce that

YOUNG LAWYERS’ SECTION

Tuscaloosa and Mabile all received press
coverage, both in print and television, for
their collection efforts, and as a result,
those local bar associations were high-
lighted, as well. It is our hope that this
year's project will be the first of many in
the future that will involve the collabora-
tive efforts of young lawyers throughout
Alahama, By doing this, we nol only
hope to strengthen ties among Alabama’s
young lawyers, but also to bring recogni-
tion to the good work done by all lawvers
for the public in Alabama,

In closing, | thank the Executive
Commillee for a greal year as president,
As well, 1 also thank the staff of the
Alabama State Bar and Keith Norman
for all of their help. I especially thank
Margaret Murphy who, with the excep-
tion of some slight verbal abuse on the
phone, was extremely patient in waiting
on my articles this year.

Again, thanks for everything. 0
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A CaR Solware L1C Product

We carn make your
child support and uncontested
divorce cases as easy as 1... 2... 3..,

1. Enter the Case Information

2. Print the Documents

3. Flle with the Court

Uncontosted Olvorco in Alsbama 2.0 crosles:
» Corlficate of Bivores
» US4 - Child Suppon Informition Shoal
o CSa < Ohild Suppon Obligations
= CE-43 - Chitd Buppon Guidaines
& G841 - Child Suppon Notico of Compllanoe
= Cuntody Affidavit
= Wage Withholding Chdar
Aud e frlornimg entearafrmbie slvsting
Child Bupporl in Alabama 2.0 creates:
« CEAT - Child Bupsart Informition Shisal
Agrasmant, Visliation Agreement, and Deoma of Divoise

Ready to save tima and money?

« 3841 - Child Bupoornt Oligations

« GEAE « Chilih Buposort Guidalines

o G843 « Child Bupoon Motlce of Complianoe
« Cutiody Affidayit

+ Waga Withholding Crder

+ Arroarage Hepor

Both preducts inelude our Rule 32 Child Suppon Caley

Giive QuickCasa i iyl To got a frae
demo CO-ROM call 334-244-0787 ar

1-800-752-1140

Laarn more aboul our products or purchase online! Vislt our web »
hetp: //www.quickcage.net

The software designed by
lawyers for lawyers

Gomnint for Divorce, Stalement of Non-Reprasentad Pamy, Answar and
Walver of Dedendint, Oril Depoaltion, Tastimony of Plalntiff, Sopartion

Uncontested Divorce in Alabama 2.0.......8385 |
Child Support in Alabama 2.0 ........cocsse0000.. 599

New 2.0
Version and
oy New Lower ©
-\ -Prices! /a
" \ ('\ P /

. -
S W2

latar froel

tore nl:
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ALABAMA STATE BAR

ALABAMA STATE BAR MEMBERS
TAKE NOTE OF THIS FIRST CLASS OFFER

MAJOR MEDICAL INSURANCE
ISSUED ON A

GUARANTEED ACCEPTANCE BASIS

ISI provides quality benefits for members, employees, and eligible family members.

Administered by Insurance Specialists, Inc.

Y_ ( Underwritten by New York Life Insurance Company ISI

51 Madison Avenue, NY, NY 10010
Policy Form GMR

EST. 1959

THIS COMPETITIVELY PRICED PLAN INCLUDES:

+100 % coverage for In-Network provider office visits
(815 co-pay applies - max $200 per visit)
4+ Co-pay prescription card with the $500 deductible plan
4+ Deductible choices of $500 or $1,000 per calendar year
4+80/20 In-Network and 60/40 Out-of-Network PPO Plan
433,000,000 per person maximum (some restrictions apply)
4+ Matemnity covered as any other condition
+Endorsed by the Alabama State Bar Association

DON'T MISS OUT.....Call or fax your request for more information (including features,
costs, eligibility, renewability, limitations and exclusions) TODAY to:

INSURANCE SPECIALISTS, INC.
33 Lenox Pointe, N.E. ¢ Atlanta, GA 30324
(800) 241-7753 O (404) 814-0232 O Fax (404) 814-0782




Rates: Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT for “position want-
ed" or "position offered” listings—$35 per insertion of 50 words or less, $.50 per additional word;

Nonmembers: $35 per insertion of 50 werds or less, $.50 per additional word. Classified copy and paymant must be
racelved according to the following publishing schedule:

September 2000 Issue—deadline July 15, 2000; November 2000 issue—deadline September 15, 2000. No deadline

extansions will be made.

Send classified copy and payment, payable to The Alabama Lawyer, to; Alabama Lawyer Classifieds, c/o Shannon
Elliott, P.O. Box 4156, Mantgomaery, Alabama 36101,

SERVICES

* LEGAL RESEARCH AND WRITING:
Alabama attornays, graduates of Tulane
Universily School of Law (1989, cum
laude) and University of Alabama (1993,
cum laude) experlanced litigators,
Involved in all aspacts of civil litigation
from pre-trial phase 1o appeals.
Available to do research projecls and

drafting of pleadings and briefs. Pre-trial + DOCUMENT EXAMINER:

malters: $30/hour. Trial and time sensi- Examination of questioned documeants.
tive mattars: $35/hour, Donna Ward Cartified forensic handwriting and doc-
Black and Amanda S. Hunter, 202 Shall ument examinar, Thirty-lhree years'
Road, Mobile, 36607, Phone {334) 476- exparience in all forensic document
2880. E-mall: ablack € zabra.net. problems. Farmerly, chief questionad
No reprasentaticn is made that the document analyst, USA Criminal
quality of legal services to be per- Invastigation Laboratories. Diplomate
formad is greater than the quality of (cartiliod)—ABFDE, Member: ASQDE;
lagal services to be parformed by IAl, BADFE; NACDL. Resumae and foa
other lawyers. schedule on requasl. Hans Mayer

TIMELESS WISDOM

Aesop's Fables were not written
far childyen —

They were written to help
feaders improve thetr lives and
the lives of the people those
leaders serve, Aesop's fables conx
leaders to make choices between
such things as greed and giving,
arrogance and humility, and
selfish indifference and
COmMpassion,

Papantonlo's new release, with
foreword by Robert E Kennedy,
v, explores the details of the
timeless wisdom left by Aesop.
He invites lawyers to think
abour chamcrer qualities that
we should bath revere and revile
in leaders,

Papantonio shows how
Aesops wisdom can benefit
lawyers it their role as leaders,

Mike Papantonio

with foreword by Robevi . Kennedy, Jy

v

TRy
==

Order Today: 1-800-577-9499
Only $24.95 per book

plus $3.00 S&H each item
(Add Florida sales vax il applicable)

_— 2

Or by ¢heck to:
Seville Publishing, PO, Box 12042
Pensacola, FL 32590-2042

www,sevillepublishing.com




Gidion, 218 Merrymont Drive, Augusla,
Georgia 30807 Phone (706) 860-4267.

INSURANCE EXPERT WITNESS:
Fee-only exper! witnass, Twenty years'
exparience in risk management insur-
ance consulting. Pra-filing evaluation,
doposilion and trial. Policy coverage,
caplives, excess, deductibles, self
insurance, agency operations, direct
wrlters, properly loss preparation.
Member 5.A.M.C, Contact Douglas F.
Miller, Employars’ Risk Management.
Phone (205) 995-0002, Birmingham or
WATS (800) 462-5602.

FORENSIC DOCUMENT EXAMINER:
Handwriting, typewriting, altered docu-
ments, medical records, wills, contrac-
tors, deeds, checks, anonymous lot-
tors. Court-gualified, Twenty years'
axperiance, Certified: American Board
of Document Examiners, Membar:
American Society of Questioned
Document Examiners, American
Academy of Forensic Sciences,
Southeastarn Association ol Forensic
Document Examinors. Criminal and
civil matters, Carney & Hammond
Forensic Document Laboratory, 4078
Biltmore Woads Court, Buford
{(Atlanta), Georgia 30519. Phona (770)
B814-4440,

ELECTRICAL EXPERT WITHESS:
Twanty-four years' in the electrical
industry. Member ol BOCA, CABO,
IAEI, ICBO, SBCCI, OSHA-authorized
instructor, LPI-certified lighting protec-
tion. NICET cerlified. Master slectri-
clan/contractor in 39 states, Fee basls
only. Contact Steven J. Owaen, elactrical
constullant. Phone (205) 987-2502. Fax
(205) 982-9613,

FORENSIC DOCUMENT
EXAMINATIONS: Sovanteen years'
foransic document examinations; 27
years' total lorersic experience. Retired
senior documants examiner and disci-
pline coordinater, Alabarma Department
of Forensic Sciences, Member,
Questioned Document Saclion—
American Academy of Forenslc
Sciences; Southeastorn Assoclation of
Foransic Documant Examiners;
Southern Assoclation of Forensic
Scientisls; Alabama Slate Associalion
ol Forensic Sciences (past presidant),
Contact Richard A, Roper, Ph.D., 7856
Yaughn Road, #1141, Montgomery
36116, Phone (334) 260-2552. Fax

(334) 260-7929. E-mall:
richropar@aol.com.

TRAFFIC ACCIDENT
RECONSTRUCTION: Evaiuation of
highway design. This engineer has
reconstructed over 3,000 accidents in
20 states on highways, streets, rail-
roads and highway construction zonas
invalving trucks, vans, cars, padestri-
ans, and farm implements. Computer
animation and CAD drawings preparad
to illustrate his opinions. Over 42 years'
enginoering exparience. Registered
professional engineer and full ACTAR
cartification. Contact John T, Bates,
P.E., toll-frea (BOO) 298-5950,

FORENSIC COMPUTER
EXAMINATIONS: Aabama Forensic
Dala Services, Inc. Forensic compulor
oxaminations conduclad by cerlifled
forensic compuler examiner. Data
rocovery lor windows and dos compul-
ors. Consultations in criminal and civil
cases. Divorce cases welcomed. Lel us
find whal has beon delated or hidden
in your client's computer, Alabama
Foranslc Data Sorvices PMB 424 2467
Highway 150, Sulte 401, Birmingham,
35244, Phone (205) 613-6725.

HANDWRITING EXPERT/FORENSIC
DOCUMENT EXAMINER: ABFDE cer-
lifiad. Farmerly Chlel, Questioned
Documents Division, U.S, Army
Criminal Investigalion Laboratory.
Amarican Society of Questionod
Document Examiners, Amaerican
Academy of Forensic Sciences, Civil
and criminal cases accepted, Farrall
Shiver, Shiver & Nalson Document
Invesligation Laboralory, 1903 Lilac
Aidge Drive, Woodslock, Georgia,
30189, Phone (770) 517-6008.

ENGINEERING AND
CONSTRUCTION EXPERTS:
Dralnage, structural, mechanical, elec-
trical, process chemizal, EIFS (slucco),
HVAC; for industrial and chemical plant
facilities, pipalines, compressor sta-
tions, commarcial bulldings, residantial
housing and porl structures, Provide
experl construction claims and dispute
analysis. Experienced teslifying axporls
with licenses and credentials, Company
engineering and contraclor licenses in
Alabama and Louisiana. Contact Hal C,
Cain, Mobile, (334) 661-2605, E-mall:
hkcain@iar.nol. Wab sile:

www hkcain.com.,

Do You Have
More Work

Than Time?

If you don’t have
the time
necessary to
research your
opponent’s

arguments or write
your brief, then

I CAN
HELP!

As an attorney with eighteen
years of experience in
research and writing 1 have
the time necessary for the sus-
twned, uninterrupted research
sn often needed to win a case.
When your case is fully
researched you can represent
your client with more confi-
dence and be better prepared
in cowrt. [ am available for
short research questions or
lengthier briefs. My rate is
$35.04) per hour.
Katherlne S, Weed
P. O, Box 590104
Birmungham, AL 35254
(205) 941-1496
Ksweed @aol.com

Mo repraseniolion is made thal the
quality of the legal servoes ta be
partarmud is greater than the legal
servioes performad by olher lowyer
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FOCUS ON WHAT’'S
REALLY IMPORTANT
IN YOUR REAL
ESTATE APPRAIS _R.

KNOWLEDGE.
EXPERIENCE.
INTEGRITY.

Maximizing the return on real estate
investmants for buyers, sallers and
lendars requires sound judgment and
risk management expertise,

One of the best ways to succeed
is to Insist on a valuation expert
who's 8 maember of the Appraiaal
Institute, the world's most trusted
authority on real estate appraisal.
You'll recognize our membars by the
dasignnations after their namos —
MAI, SAPA, SRA,

Standing hahind thesa latters are
Superior Knowladge, Documentaed
Experiance, Uncompromising Integrity,

Members of the Appralsal
Institute carry this high degres
of profassionalism with their
designations. You should require
it for your financial protaction
oand paace of mind.

\

APPRAISAL
INSTITUTE®

For tho names of designated appralaors
or far more information on the Alabama
Chaptar of the Appralgal Institute,

call 206-869-17119, fax 205.6691720,
w-mall manlchapt@aol.com or viai
www, alalabrma.com

POSITIONS OFFERED

« ATTORNEY JOBS: The nation's #1
jab-hunting bulletin for attorneys is now
online at AttorneyJobsCnline.com.
Subscribe online or call us: (B00) 296-
9611, Extensive Wab sila prasants
thousands of attornay and law-related
Jobs nationwide and abroad at all levels
of experience in public (federal, slate
and local) and private seclors,
Sponsored by Wesl Group,

= ATTORNEY POSITION: Three-atlor-

ney firm seeks altcrnay for
corporale/astate and business planning
practive. Will consider new or recent
graduate with LLM in taxation. Contact
Doug Friedman, 2000-A SouthBridge
Parkway, Suite 210, Birmingham,
35209. Resumaes only from new or
recent graduates, please,

= ATTORNEY POSITION: Montgomery
law firm soeking allornoys wilth strong
client counseling skills 1o become part
ol a growing statewide legal benelil
plan practice. Two years' experience in
private or governmant practice pre-
ferred. General civil and criminal prac-
tice backgrounds preferred aver "spe-
clalty" practice. Competitive salaries,
good benefit packages, and non-tradi-
tional work environment make this an
axciting opportunity. Send confidential
resumas to: Attorney Pesition, P.O. Box
230254, Montgomery, 36123.

* POSITIONS OFFERED: Parl-lime attor-
noys wantad in U.S. Army Roesarve,

Please call: Bill Wasden, Mobile Team
{334) 344-5151; Mark Davis, Mobile Trial
Delense Service (334) 387-7680, Larry
Sparks, Birmingham Trial Defense
Service (205) 985-3000; Dan Barnard,
Birmingham (BB7) 749-8063, exlension
1515,

» ATTORNEY POSITIONS: Gathings,

Kannedy & Associates is seeking attor-
neys lor expansion in the Birmingham
and Montgomery offices, A minimum of
thrae years' civil litigation experience
required. Send resuma to the firm In
care of Hiring Partner, PO, Box 10545,
Birmingham, 35202-0545.

FOR SALE

* LAW BOOKS: William S Hein

Company—More than 70 years later,
still your #1 source for buying/selling law
books. 50%-70% savings on major sels,
international law, rare/anfiquarian Law.
Appraisal sarvices availadla. Call (800)
496-4346. Fax: 716-8B3-6585. Wab sile:
www.wshain.com/used-books.

FOR LEASE/RENT

+ HOMEWQOQOD OFFICE: Office or suite

of offices avallable. Furnished office
can be provided, two conferance
rooms, library, copier, fax, voice mall,
reception, full break room, file storage,
free parking, |oin three other attorneys,
great location to start or bulld a prao-
fice. Located al 2908 Cresvent Avanue.
Phone (205) 879-2090. |

ATTORNEYS WANTED
Good Lawyers are in great demand

Now is the time to test the market. Law firms and corporations arc hiring
lawyers at a rapid pace. If you ever wanted to explore other opportunitics
in a confidential and professional manner, you should call us. We repre-
sent great clients, and our fees are paid by the employer. There is cur-
rently a high demand for lawyers with 1-25+ years of experience in real
estate, corporate law, commercial lending, litigation, estate planning,
employment law, ERISA, and intellectual property. Please contact
Richard G. Brock, Hsq. at Acymtech. Phone (205) 871-3223, Fax (205)

871-3224. E-mail: richard @acymigch.com,
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Web site v FirmSite

from West Legal Directory®

Building a Web site [or your practice can attract potential

Constructing a site and getting on the Internet is only the
clienta. But with a FirmSite, you'll have more pull

beginning, A FirmSite” from West Legal Direccory olfers
legal professionals & comprebensive Internet marketing solution,

+ Build & snaintain your site
Unlike generslista, we construct sites only for thee legal
profession. We maintain vour site, making chaonges as needed,
and provide monthly usage reports,

» Create compelling content
Our unigue expetience with fegal information olfers you
maoie thin just an Internet brochure, We help vou develop
the persuasive content that can moke all the difference.

+ PPull people to your proctice
We usher prospective clients to your site, not just traffic,
Unlile any other provider, we connect you Lo one of 1he

nation's leading legal help aites,
SESRFRREARRERREAABHERAERHERCAR-RT SORT+#B-007
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ALABANA STATE BAR
PO BOX &71
NONTGOMERY AL 361010471
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For more information, call your West Group representative
at 1-800-762-5272, or go to: www.westgroup.com/marketingsolutions

VN 300

Every FirmSite con be found ot Lawollicecam ~ the Web
addreas pecple go Lo for legal Information and help, And that's
why your practice needs o be there Loo,

Lawoffict.com.

from Wiast [ngal Dirsciony”
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