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Wow! It 
Happened 
An Open Letter to the 
Members of the 
Alabama State Bar 
July 15, 2000 

S•muel A, Rumore, Jr. 

200 lll!l'Tl!MDen 2000 Tlrt AlalHJma f,11,vylll' 

0 ne year ago I !l!arned Lhal you had 
selected me to be your prcsiucnL

elcct. Whal tremendous news! The emo
lions- excitement, joy, elnllon. Mer 
rccelvln{l lhe call, I hugged my wife, 
Pal, and the first \\Ords I remember say. 
inR were: "Wow! ll happened." So here 
ll ls, one year later, and I c;m lake this 
OilPOrlunlly to say to you members of 
lhc Alabam;i Slate: Bur "lhnnk you'' for 
making IL happen. I w:u; honored Lo 
serve as your president-dccl ll1$t year, 
nnd I am honored to serve now ns your 
president for the 2000·2001 term. 

ll was exaclly Len ycnrs ngo that I 
became a hor commissioner. I still 
remember the words or my law partner 
11nd mentor in the law ror more than 25 
y1wrs, Nina Miglionlco. Miss Nina said 
lo me: "A., a commissioner, you will 
meet some of Lhe best lawyers In the 
Stille or Alabama. And you know, Lhc 
bar presidents come from tho commis
sion." Well, I hnvc met some or the best 
lawyers, and I can call them my friends. 
Also, I can truly say Lhul our bar com
mission ts a thoughlful, dedicated, 
hard-workin!l association. 'fhank you. 
commissioners, for your service to and 
interest in your profession. 

Mo~l or you know thnl besides my 
lovll for Lhc law I also h.iw a love of his
tory. This letler ronccts lhttl. In the nnL 
r>aragra1>h, I looked back one yeur. In 
the second paragraph, I looked back ten 
years. Now I om going buck I 00 years. 
Hoth o( my grandfathers were Immi
grants lo this country. I never knew my 

father's falhllr, but he llvcd a challcng
lng llfe and Look advnnlllge of Lhe 
opportunities offered In America. He 
died in the 1930s. My mother's father 
olso emi~r11ted as a youn~ man. I knew 
him as a boy. He was a itrcal provider 
and ra1~cd a lante family. I le dii:d in lhe 
1960s. Both of lhese m~n cnme lo this 
country from Italy In 1900, cxaclly 100 
ycJ1Ys ago U,is year. l hope 1·hal Lhey 
would be proud llmt their grnntlson 
became a member of the Alaboma legal 
prore$sion nnd is now iu presldenL 

In conclusion, what Joes lhc future 
hold? I am the 124U1 pre.sidcnl o( this 
association. I am the first to take office In 
the 21st Century. I am possibly the l'irsl 
Alabama State Bar presidenl Lo be mar
rh:cl loll member of the Alabama Stale 
Har. Our a.,;sociaUon continues Lo evolve 
and d1angc as U11: lime., ch:mge. We have 
a diverse membership. There are more 
women and black lawyer$ in our ossocia· 
lion Lhon ever before. Out leadership 
needs lo renect this diversity. ! nm hope 
ful in the not too distant future Lhal Lhe 
Alabama State Bar will elect o woman 
lawyer as president and a black lawyer as 
president. We need to ftel thl!Se historic 
l'irsL~ behind us. My wish for the future is 
lhal 11ny lawyer who works hard in this 
profession and for Lhis prorcsslon can be 
selected to lead th!$ profession. l hope 
U10L one <lay Lhal lawyer cr,n say as I did, 
"Wowl II happened." • 

Sincerely yours, 
Samuel A, ltumore, Jr. 
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Fall 2000 Seminars 
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For seminar details, visit our Web site: 
http://cumberland.samford.edu 
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Brochures are mailed approximately six weeks prior to seminar date. 
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Bu l<eith 8. Norman 

A Juror's 
Modest 
Proposal 

Keith a, Norm• n 

200 an l'T l!MOMI 2000 r1i, 1ll11/11m111 l.i1w11•r 

L11wyers oflen say they wish that they 
could serve on a jury nnd (ind oul 

whnl goes on the jury room. They are 
roullnl'ly c-allcd bul seldom serve 
because they are struck. Lasl spring, I 
was called for jury duly. Nnlurntly, I 
Imagined lhal r would spend Lhe week 
bein~ assigned to diffo1·onl cases only Lo 
itcl struck. Miracle or miracles, howev· 
er, I did not gel struck. 1 itol lhe chance 
to serve as a juror in a criminal trial. 

Thi! I rial lasted a dny and ii half. The 
Jud~c did an excellent job of conducting 
lhc lri,,I and was mo:1l solicitous of Lhe 
jurors. The asslstlnl dlslrlcl attorney uitl 
a good Job of proscculing the cas(! and 
defense counsel vigorously represented 
his client. /\t the conclusion o( u,e lriaJ, 
u,e judge charged Lhe jury nnd we 
retired lo the jury room lo deliberate. 
Our first item of business was lo select a 
foreman to preside over tho delibera· 
lion~. To my si1rprlse I wa5 elected fore
man. During our dellbenillon5 I was 
Impressed with how serious the mem
bers of Lhc Jury were ahoul lheir respon
sfbilily in reaching a verdict. They all 
understood, ns I did, that the jury's deci
sion could result In anoU,er citizen's 
losing his freedom. I believe this burden 
wci~hed heavily upon each of us as we 
slutlied lhe physiClll evidence admitted 
durin~ the Lrial .inti recalled the tesU
mony of the witnesses. Our deliberations 
resulted in finding the defendant guilty 
on all counu. 

Aficr serving as II juror, I believe 
lhere are al le.~sl a couple of simple 
ways thal we can Improve the delibera• 
Lion process of Alabama Juries. For 
example, serving as a juror and being a 
lawyer, I had a better underslandinii of 
l he court's instructions and the ele
ments of the crimes with which Lhe 
defendant waS charged than Lhc lay 
members of lhe Jury. I believe lhnl nol 

nllowinii the Jury to ha\lc a copy of lhe 
courl'i. Instructions In the Jury room 
Impedes its effectivencs~ In applying the 
law lo Lhc facts. l think this Is lruc for 
bolh crlmlruil and civil cnscs. AIU,ough 
l :im not exactly sure or the rationale 
for nol giving Juries n ,..rittcn copy of 
lhe court's inmu ctions, I do noL Lhink 
doing so would inlerfore wiU1 the 
nrovlnce or the Jury as lhe finder of fact 
or infrin~e on the role or the court as 
interpreter of the law. Can we really 
expect n Jury to justly apply the law 
when il has been read lo lhcm by the 
courl in a long-winded monologue 
which lhcy U1cn must remember, word 
for word, a11d apply lo fncts gleaned 
from the trial? 

I think jurors would welcome having 
a copy of lhe court's instructions lo 
review during lheir deliberations. I also 
think jurors wouJd appreciate assistance 
In dett.:rmlnin~ how Lo OYJt,mlze their 
di~cussions in the Jury room. Jurors :ire 
~iven lllllc in the w.iy of guidance of 
what lo do or c:xpccl once lhe jury room 
door Is closed. The American Judicature 
Society (AJS) has studied this problem 
and developed "A Cuide for Jury 
Deliberation." This guide Is a pamphlet 
dcsil,lned in a queslion-und-answer for
mat for jurors. Accordlni:t to the AJS, 
research lndicntes thnt Jurors often are 
unccru,in about how lo bcsl litlcct a 
presiding juror, resolve dispulcs, clear 
up confuAion about lcslimony or evi
dence, or Interpret lhc court's lnslruc
lions. This guide could be adapted with 
little dlrficulty for use in Alabama and 
dislributed during juror orientation. 

Tennessee has studied jury reform for 
lhe IMl two years. The Jury Reform 
Commission o( the Tennessee Bar 
Association recently rclea.~ed Lhe flnal 
draft of 11.s report which will be present
ed Lo the Tennessee Supreme Court for 



action. The proposed change5 Include treatment and sctcclion 
o( Jurors, opening slalcmcnL~. expert testimony, jury lnstruc• 
lions, and the number and uminlmily of Jurors. Other states 
are studyinit jury reform as well. The AJS offers guidance in 
lhe urea of jury refoim with its guide, "Enha11ch111 the Jury 
Systum- A Guidebook for Jury Heform." 

Unquesllonabl~, the Jury plnys n pivotal role In the 
American and Alabama le11nt systems. Sitting in lhe Jury box 
made me appreciate thi8 fact even more. Perhaps we can take 
a cue from the Volunteer State, lhe AJS and other states by al 
least adopting some basic measures to help improve jury 
deliberations. By doing so, we CM help reassure lhe public o( 

Impartial verdicts rendered by peers, U1crcby improvinll pub-
lic confidence in Alt1bama's judicial system. • 

Forensic Psychiatrist 

lt())H •:Irr II. \Vll/\Y MJ) •. J) J 

1- 850 - 668 -1488 
Office and Fax 

Ruaoll Pl11111C1lal Conaultlna, tac. II 111 
lndopondont ccnified pro(ca,lonal firm 
spcci1lliin1 lo buaiacu lpllr'lluls Deirdre 
Ruucll, owner. hu the cxporicn«' and n:c
ognl1.ed 1nduJtry ~ntl1l1 tlal provide 
the hlghCllt qulllhy, cxpcf1 valullllon~ for 
buNlncmcN 11nd prufossl!lllul pr11e1kc~. Hor 
11lfllln1l11n with the Amotlcun llu•Jnc:l!~ 

11,1,.i,. ~ I'· ·~ Auprni~c:r~ NNwork, o 0111ionul ~m1lhlon !'>f 
UA, ID r 

l11dcfll•11tlc111 huslnc~, 11pprnl~cni, ll~puud, 
her l'l.'i.ttutecs 10 offer a wl\lr 1111111c ut bu~ir,ess upprui~nl nerd\, 

VALUATION SOVIC£ USES, 
• LmGATION SUPPORT SERVICES 
• l'.SfATI: PLANNING 
• MERG£RS &. AC~lJISmONS 
• CMPLOYE£ STOCK OWIIIERSIIII' PLANS 
• INVESTMENT ANO FINANCINC DECISIONS 

RUSSELL FINANCIAL CONSULTING. INC. 

BUSI N tSS VALUATION SERVICCS 

Po.I Office llox 2.41672 • Mo111aoml'l')I, Alltbrulul 3612•1 1672 
Tclcpbono 13•1613<,()44 • Pnx 3:14 61'.\.6029 

Mrrnhc:r Amcriron IJu•I""•• APlltoll;\'f't 1'1•1ll1nal N~t"l>lk 

fii{d cs2 
Support 

OJMPLIANCE 
SYSTEM 

The RiRltt Softwor c 
uf the Ril(ht Pric e! 

CSj makes proccHsing child support cnRicrl 
('11p111rc nll gc111:rul cm1c 111formalion, cnlculntc 
missed pnymcnt und bock intcrolil, create nctunl 
"what if" income ,;ccnnnos ontl vicw/pri1 t fonm 
CS-41, 42, 43 1111d 117 CS2 is windows 9X und 
up compotlblc nnd requires no other sonwnre 
u1,plicttlions. Order your copy TtHlllyl 

{~lt1 To 1mn:hnse your copy of CS' cnll Toll-FRl1.E 1-!177-238·9563. You eon downlond u dcmo
pn:.~cntfltion ores: n1 www.squur1iroo1•ine.com or coll ond rcquc~t a rREti 30-doy Trinl Vcl'l,ionl 
Sq11ur<' Huui Suf11lfm1,, I, NJ111111f11r1f to 1,m,•llfl11J' q11nfl/jl 11rm/11c11 a11d H'"'"""" at cnm11,1/1/,•, prfrl'• . 
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BAR BRIEFS 

• Herman J, Rm111omnnno, a gradu
ate of Cumberlil.nd School o( Law, 
Samford University, and a member o( 

the Alnbama State Bar since 1976, 
recently became president o( The 
f'lorida Rar. Russomanno practices in 
Miami with lhe firm of Russomanno & 
Borrellt>, P.A. 

• Joel L. Williams of Thoy rccenlly 
look over as governor or Lhe Alabama 
District o( Kiwanis International. 

• Jerry C. Oldshue, Jr. of the 
'l\Jscaloosa firm of Rosen, Cook, Sledge, 
Davis, Cade & Shaltuck, P.A. has been 
admiU;ed to 1nemhershlp In the 
Commtrcfal Law Lcagut of Amerlta. 1'he 
CLL, founded In 1895, is North America's 
premier organi2atlon of bankruptcy and 
commercial law professionals. 

• The Alabama Criminal Defense 
Lawyen, Association has elected new 
officers for 2000-2001. They are: John 

Harmar, J. R11.~.tr,mmmti 

Joel 1,, Wlll/0111,f 

A. Lentine, president; Ken Nixon, president-elect; Christine 
Freeman, vice-presldcnl; Richard Keith, secretary; ,md Bruce 
Gardner, treasurer, 

Do You Need a Tree Expert? 
* Tree Val uati ons 
* Pesticide Dama ges 
* Tr ee Cure 
* Regi stere d Foresters 

"' Tre e Prot ection 
* Timb er T respa ss 
* Tree Asscss ri1cnts 
* Ccrt·ified Arbori sts 

Soutberu Utb11n Forn1Jtry Associates 
205-333 ·2477 

P. 0. Box 1403 , No1•1hpo,·1, AL 35476 

290 GllPTl!MDGR aooo Th• 1llt1b11111a /.awpu, 

AS8 Pr,1s/d11nl-f'lccl destvno/G l,;,rrv W. Morris, Pr;,sfdu11/ Walla I/. /laxlay 
and i'rn.tldt>nl t!lut/ Samual ti. Rwnqra al /ht, mm«11/ mealing 1,llh,• 
Na/10110/ C1mf<1rer1co of Bar f'r!?JJfde,11., lhlf po.11 July hl Nt!111 l'i>tk 

• Sammye Oden Kok of Dominick, Flelcher, Yeilclin1l, 
Wood & Lloyd, P.A. of Birmh1gham has bei::n named presl
clonl-clecl of u,e American Academy of MatrimonlaJ Lawyers. 

• Peyton li11cy, Jr. of the Birmini;tham office of O~letree, 
Deakins, Na.~h. Smoak &, SLewarl, P.C. ha.s be<ln selected a 
Fellow of the College of Labor iind Employment Lawyers. 

• Alabama State Bar Executive 
(Jircctor Keith B. Norman hafi been 
elecLed State Bar Director for the 2000-
2002 NaLion11l Assoc;iation of Bar 
Executives Ooard of DirecLQrs. 

• George M. W1.1lker, a partner in the 
Mobile firm of Hilnd, Arendall, 1..1,.C., 
has been admitted as a member or the 
Produc:l Liability Advisory Cq~mcil. 

• Alabama Attorney General Bill Pryor 
has been elected Lo become a membei· of 
the American I .i\w Institute, a select 
~roup of only 3,500 lel{al scholars from 
throu~houl Lhc world, whose mission is 
Lo improve Lhc law and IL~ administra
Uort PryQr ls I.he nrsl nltorncy general of 
Alabruna ever clcdcd to the lnslllute. 

Organized in 1923, the lnstitutc's pur• 
pose Is "to promote the clarification and 
simplificalion of the law and its better 
aclaplation lo social needs, lo secure Lhe 
helter 11dminisl1·;iHon of justice, ;ind to 
encourage and carry on scholnrly and 
sclcJiUAc leg.ii work." 

Koflh IJ, Norman 

RIii Pryor 

• The Montl(omeey Chnpter or the Federnl Bar Assoclatlon 
a~ain will sponsor a full-day, six-hour seminar on lhe f11nda
mental!\ of federal practice, on l~rlday, December 1, 2000, at the 
MonLgomery Civic Center. This ye11r, the seminar will focus on 
Lhe fundamentals or fodc:r.11 criminal pracllce, fedcJ'al t mploy
menl law practlcc, and federal cvldentiary issues. Speakers wlll 
include federal judges and experienced liligators. 

Regislratlon (orms are available al www.fedbar.ol'g or by 
writing the Federal Bar Association, P.O. Box 1643, 
Montgomery 36101-164:1. • 
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The Cumberland School of Low ol Samford University is indebted to the mony Alobamo ottornoys ond judges who 
contributed their lime and expertise to planning ond speaking ot our educotionol sominors during the 1999-2000 
ocodemic year . We gratefully acknowledge the contributions or the following indiv iduals to the suc;cess of our CLE 
programs. 

Jomot R. Accordi 
Jamos P. Alexondar 
Orrin K. HSkip" 

Ama5, Ill, '69 
Josoph P.H. Bab ngton 
Oovid R. Bokor 
Lcsli(t R. Borinoou, '85 
Roborl R, Bough 
Steven A. Bonofiold 
Judgo Thomas B. BonnaH 
Thomas C. Berg 
Andy D. Birchfield, Ji,. 

Brod Bishop, '7 1 
Judge Sharon Lovelace 

Blackburn, '77 
Judge Michael F. Bolin, '73 
Jolee H. Bollin9er, '95 
Richard J. Brockman, '86 
Toby D. Brown 
Jennifer M. Busby, '90 
Judge Jock Caddell 
Valerio S. Comp, '93 
Lynn Campisi 
Judge Edward Cornes 
Charles F. Carr 
Judge John L Carroll, '7 4 
Philip J. Carroll, Ill 
Thomas N. Carruthers 
Clinton C. Carte,, '94 
Frank M. Cauthen, Jr. 
John S. Civils, Jr. 
Judge U. W. Cloman 
Pamela F. Colbert, '89 
Lynne R. Connery, 196 
J, Thomo:i Corbett 
Doane K. Cofli,t, '89 
D. Sims Crowford, '~5 
Judge Joht'l B. Crowley 
Richard Eldon Devis, '89 
Marcel L. Debrugo 
Annesloy H. DoGaris, 188 

Tommy L. Dobbs 
Susan D. Doughton 
Russell J. Droke 
Ann Z. Elliott 
Les Sturdivant Ennis, '92 
Gregg B. Everett 
George W. Finkbohner, Ill 
Lynda L. Flynt 
Frederick L. Fohrell 
Steven W. Ford 
Judge Patricio Y. 

Fuhrmeister 
John Marlin Golese, '71 
Jomes G. Gonn, Ill, '77 
William F. Gorc:lt'lor 
Wallor T. Gilmer, Jr. 
R. Morcuc Givhan, '86 
Moc B. Grooves 
W. McCollum Halcomb, '82 
Jool R. Homnor, '95 
Judgo Don L. 

Hardemon, '79 
Alicia K. Haynes, '87 
Stephen D. Heninger, '77 
Delocie C. Hesler 
Edwin E. Humphreys, '80 
David M. Hunt 
David G. Hymer 
Judge ln9e P. Johnson 
Fronk Steele Jones 
Robin Windham Jones, '9 4 
Roy F, Kina, '85 
John T. Kirk 
Robort W. Loo, Jr., '78 
John A. Lontlno, '87 
Bruco M. Lioborman, '86 
Curtis 0 . Liles, Ill 
David W. Long-Daniels 
Judge John L. 

Madison, Jr., '76 
Thoma, J. Mohonoy, Jr. 

Karen L. Mastin 
J. Anthony Mcloln, '77 
Sleven T. McMoekln 
Judge Vonzello Penn 

McPherson 
R. Boyd Miller 
T. Kurt Miller 
Anne W. Mitchell, '78 
Judge Tomaro 0. Mitchell 
Jvdge Roger M. 

Monroe, '72 
Patricio N. Moore 
Allon L. Morton 
Amy K. Myers 
Russo! Myles, '86 
G.M. "Jock'' Neal, '77 
Coral Sue NolGon, '77 
Judgo Edwin L. Nelson, '69 
Stovcan L. Nicholas 
Rolph R. "RoynH 

Norman, Ill, '82 
Thoma, L. Oliver II, '89 
Judge John E. OH, '81 
Lewis W. Poge, Jr. 
Lenora W. Pote, '85 
Adam K, Pock 
John M. Peek 
Mork B. Polson, '7 4 
Denise J. Pomeroy, '89 
Charles A. Powell, IV 
Patricia J. Pritchett, '90 
Caryl P. Privet! 
R. David Proctor 
Judgo T. Michool Putnam 
C. Michael Quinn, '75 
Bruce A. Rowls, '79 
Donald R. Rheo 
Daniel M. Roberts 
Jomes E. Robertson, Jr. 
Bruce F. Rogers 
J. William Roso, Jr. 

• ThiJ yoor lo/lowing somo nomes donates alumni ol Cumberland School of Law 

San1fordfl 
Uni~ity 

Judge William R. Sowye, 
John D. Saxon 
AS$OC. Ju:.tico Harold 

F. Seo 
Barbor "Bob" 

Shorting, Jr., '75 
WIibur G. Silbo,man 
David C. Skinner 
Judge Jome$ S. Slodgo 
Dionne Smllhormon, '93 
E. Be,ion Speneo 
Tommy Spino, '78 
William B. Stewarl1 '90 
Anne R. Strickland, '92 
Henry C. Strickland 
Joseph W. Strickland 
Sidney C. Summey, Jr., '77 
Will Hill Tankersley, Jr. 
Wendy N. Thornton, '96 
Jill Lolley Vincent 
Judge J. Scott Vowell 
Charlie D. Waldrep, '76 
Jomes f . Walsh, '76 
Howard P. Walthall 
A. Brand Walton 
John D. Wot~on, Ill 
Jeffrey H. Worthoirn 
J. Mork Whito, '7 4 
John P. Whi1tington1 '72 
Brion T, WIiiiams, '79 
Jomes C. Wilson, Jr. 
Judgo Thomas A. Wooeloll 
Rolph H, Yoilding 
Loo H. Zell 



ABOUT MEMBERS, AMONG FIRMS 

208, Phenix City, :16867. Phone (3:H) 
'1-18-0302. 

John w. Waters, Jr. announces the 
opening or his office al 214 N. Prairie 
Street, Union Springs, 36089. Phone 
(33,1) 738-5505. 

II. Morie Thigpen announces lhe 
opc,,ing o( her solo p1'11ctice nl 422 S. 
Court Street, Montgomery, i36104. 
Phone (334) 832-4445. 

Alabama Avenue, Southwest. f'orl 
Payne, 35968. Phone (256) 845,2423. 

Among Firm• 

Sexton, Cullen & Jonu , P.C. 
announces thal Byron W. Phllllvs has 
been made a ~hareholder in lhc firm. 

Taylor & Smith, P.C. announces that 
Tommy C. Riller, Jr. has become asso• 
cia ted wl u, tho n rm. 

Due lo Iha huge Increase In 11ot/cos 
for "About /tlembers, Among Firms, 11 

'l'l1e Alabama /,uwger will no longer 
puhllsli addresses aml telep/ione num• 
bor.t unless t/11 a1111ounce,m111t relates 
to the opening of o new firm or solo 
procllce. Please continue lo so11d In 
a1mo11ncomonts and/or address 
changes to tlie Alabama State Bar 
/tfombersl,/p Dapartment, at (334 ) 
261-6910 (fa,:) or P.O. Box 671, 
ftlontgomor1; 36JOJ, 

About Mombora 

C. Warren Laird, Jr. has joined 
Chlcngo 1'iUc Jnsurance Company and 
Ticor Tille Insurance Conwany 1lS assis
tant area counsel. 

John M. Laney, Jr. and Roger C. 
Foster announce I hc: (ormuUon or 
Laney & Foster, P.C. Orfices ore localed 
al 1\vo Perimeter Pork, South, Suite 
404, East, Ulrminghnm, 35243. Phone 
(205) 298-8440. 

Tinn Stnmp11 nonounces Lhc opening 
or her omcc at 1206 Broad Street, Suite 

Robert K. Jordan announces the 
or,eninit or hi$ new office al 202 

Free Report Shows Lawyers 
How to Get More Clients 

C'n II r. Why do some 
lim ycr1 act tfoh 1,hllc others 
Mrugglc tu l)U) their bills? 

I he nnM1cr. occording to 
ottomcy, Onvld M Wnrd, hn1 
nothin11 111 111 with tallmt, 
cduc:inkm. hnrJ work. or c,cn 
lucl.. 

"'I he luw)'urs who make the: 
lliQ money 11rc 1101 ncccllSUrily 
hcttur luwyurs." he soys. ''Tlwy 
hn1·c slntply lcnrm:d how lo 
murkct their servic:ci;." 

A I II OC C$ 1ru l ,o l c 
pmcthlunot who 011ce wugglcd 
lo ullrucl cllc,lb. Ward crcdll.8 
his 1urn11mund to a rcfc:m1l 
1n11rkc1ln¥, ~y,i~m he developed 
•i~ )'elll'I ngo, 

.. , \\COi Imm dc:nd broke und 
drtmnlnii In :fobt 10 1u1rnl11g 
$300,000 o fCOr, prnc:tlcally 
ovcrni~hl," he W)'5 , 

Mosl lnwycrs tlcpt 11d on 
rolcrrnlK, hu note~. but not one 
i II I 0() UN<!~ 11 rdbtrul Sy!ild/11 , 

" Whho111 n system, rcfl:rrnl, 

nre unpredlcwblc You muy get 
now cllonl! rhl~ month, you mny 
1101," he 11ays. 

A rcrcml ~.)'1te111, Ward 
sny~. con brl11jl In o stClldy 
stream of new cllcnis. month 
o flcr month, ye11r 11ncr ywr. 

" It feels grcut to ~me ru the 
office every d11y knowing rhc 
phorw will rl1111 11ml flew 
b11Hh1es5 will he on the llnll.'' 

Wnr<l hns rnught hlN rorcrral 
ll)'~tcm to over 2,SOO lnw)'cl'!l 
worhJwldu, nnd hos written o 
new repon. " 110 11 ro Gel 
More (' llcnlJ In /\ Month 
fhan Von ow Get All 
Ytu!" 11hlch rc1col1 how 1111) 

lnw)er onn W!4l this ~ystcm 10 

set more clle111.S ond Increase 
lhulr income:. 

A lnbnnin l11wy1:rs cun 11e1 n 
FRF.li! copy or this n:iport by 
cnlllo~ 1-800,56l ,4/i27, 11 24· 
hour Ire~ Noordcd 1111l~Sngc, ur 
vl~lrln11 Word'~ web site, 
htr1>://y,, w,~.da,1hlw1rd .com 
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Wntson, Jimmerson, Givhan & MarUn, 
P.C. announces thlll LaThl!ha A. Mendowa 
has become nssocinled with the firm. 

Nlsen & Elliott nnnounces lhnt .Elena 
A. Lovoy has become an associate o( the 
firm. 

Cilberjl & Klema.n announce:; lh11l 
8:in')I W. W11l.ker has Joined the rlnn as 
an associate in the nrm's Washington, 
D.C. ofncc.. 

Llctman, Slel(nl & Payne, P.C. 
announces that Suzonne D. Paulson 
has joined lhc firm ns n shareholder. 

Janecky Newell, P.C. nnnounces Lhat 
Harry V. Snllerwhlte has been namt:d 11 

partner In the firm. 

Spain & Gillion, L.l,.C. announces 
Lhal Woller F. McArdle has become a 
member of the flnn and thnt Jon M. 
lluS(hes, f'r11nccs II . Jackson and J. 
Clinton Pittman have become nssociat• 
ed wllh the firm. 

lntergrnph Corporation nnnounces lhat 
Dnvi,d Vance Lucas has Jolnccl the compa
n}' a.,; vice-president ttnd general counsel. 

James W. Klllion and Edward P. 
Rowan 11nnounce lhc for1nalion of 
Killion & Hownn, P.C. Offices ure locat· 
cd al 169 Dauphin Slreel, Mobile, 
36633. Phone (334) 432-4600. 

Crumpton & Associates, L.L.C. 
nnnounccs that (;. Hot Walker, Jr. has 
joined lhe firm ilS an associate. 

Thigpen & 'ripper 11nnounc0s that 
Charlotte C. ChrisUan has joined lhe 
nrm. 

Hogan & llart:5011, l,,L.P. announces 
thal T. Robert Rehm, Jr. has joined Lhc 
Orm. Offices are located in Mcl..ean, 
Virginia. 

The University of Alnb11m11 
announces u,aL George 8. Cordon hns 
been named universil}' counsel. 

WIiis & Simon announces thol 
Elizabeth s. Wills hiu become an asso· 
elate of the firm. 

Clndden & Slnor, P.C. announces 
lhal Roland H, Beason has become 
associated with the firm. 

Burr & Porman L.L.P. nnnounces 
their mcriicr with Veal & Associates, 
L.L.C. 

Thomns A. King, Attorney, P.C. 
unnounces that Donna F. McCurlcy has 
become a partner in the firm and that 
the firm name has chan11ed to King & 
Mccurley, J\Llomeys, 1'.C. 

Christopher P. Turner, P.c. 
announces that Gregory L Wall has 
become associated with the firm. 

Hrul. Conerly, Mudd & Holvl,l, P.C. 
announces that Chriscy C. Osborne has 
become associated with lh(l firm. 

Jl\1 F'amlly Enterprises, lm;. 
announces the recent promoUon or L. 
Toylor Hownrd. Ill. I toward has been 
named vice-president t1nd gcn1:ral coun· 
sel for Southeast Toyota. 

WIimer, Cntes, Fohrcll & Kelley, P.A. 
annour1ccs Lhat Shnn11011 S. Slmpaon 
has become a shareholder in lhe firm. 

Ha.re, Wynn, Newell & Newton, 
l,.L.P. announces lhnl Michael D. 
Ermert, Nolan E. Awbrey and Dona.Id P. 
McKennn hove become partners or lhe 
firm. 

Berkowitz, Ldkovlts, Isom & 
Kushner, P.C. announces that Jomes H. 
White, IV has joined lhe Orm M nn 
U$S0Ciale. 

Constnngy, Brooks & Smith, L.L.C. 
announces thnt Minda R. Campbell has 
become associated wilh Lht: firm. 

Tbomns f'nmklln Cllmpbell and C. 
Rkhard Boker announce lhe formation 
of Cam11bell & Raker, L.L.P. Offices nre 
localed tJl 150 F'innnciol Center, 505 N. 
20th Slrccl, Birmin,thom, 35203. Phone 
(205) 278-6650. 

Fergufton, Frost & Dodson, L.L.P. 
llMOUOCCS thal Champ Lyons, IJI, 
James R. Buckner, Jr. ;ind Willlom 
Bradford Klllrcll havi,: Joined lhc rirm 
a!I a:;socinlcs. 

Rogers, Young, Wollstein, Jackson & 
Whlttlnl{ton, L.L.C. nnnounc;es lhal 
George u. Robinson hns Joined the nrm 
ns partner and that Polly E. Russell has 
become a nartner. • 
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MEMORIALS 

Judge Richard L. Holmes 

W hen Jud1te mchard I •. Holmes 
died on May 2, 2000, Alabama 

lost a unique individual who pos· 
~s.~ed amazlnit talents. Over the 
course of his c.,r~er he shared those 
unique gills wiU, all three bl"dflCh~ 
of st:iLc govcmmcnL I le served ns 
dirccLor of Lhe Al,1bnmn Department 
o( Industrial Relations and as the 
legal advisor lo Covernor Albert P. 
Brewer, l.ater, he served as a reading 
cle1·k for Lhc /\h1b11ma Senate. 13ut Richard I lolmes is probably 
best known for his service ilS juui:ie on the Alnbamo Court or Civil 
Apr>ctil5 from 19r.! unlit his "first" judicial rclircmcnl In 1989. I le 
returned lo acllw suitus in October 1993 ill the rcqucsL of U1e 
judges of U1e court and remained nclivc until JllJ\UlU')' 1999. 

I le excelled In his :ibility to under.st.nnd and achii.ive re~.ults in 
all Lhrce branches of governmcnl.. He enjoyed his roles of le.icier 
nnd sllltcsman nnd achieved results through both compromise 
;md pawer bul never misused either, rcrnainin(l focused on the 
objective of achieving a result that was correct and responsible. 
Many people we consider importanl and powedul In this state 
were a lilt le more Intelligent after seeking hrdijc I lolmc~' cuun
sel. When Richard I lolmes spoke, y<)1,1 llsU:ncd. I le: wa.~ never 
J,tullly of being Loo subUe. One did not have Lo waste lime won
dering what he really meant when he spoke on ttn Issue. 

Born In Blrn1inghilfl,, Alabam:i on Januory I, 1937, Judge 
I lolmes was raised In Mobile. I-le nllended Rhodes College and 
received his BJ\. from the University of Alabama and his L.L.B. 
from lhc University of Alabama School of t.nw. He served in var• 
lous tcachin~ capacities al lhe University of Alobama School of 
1,aw, I luntin~don College, Jones School of I.aw and /\~1burn 
University of Montgomery. Jud~e I lolmes served in the Judl{e 
Advocatl! General Corps of the United St,1tcs Army prior Lo 
llnlcrh,g the pradicc of law. I lc loved hi~ Cod, his family, the 

Ash.Joseph ll11ges, /11/llanl Brooks 
Von Nuqs. California /Jlou11lslo111n, f'L 

;11/m(f(ird: 1938 Mmlfl,'<I: 1942 
nteit: /.1ov 2000 Died: Nowmbcr 1999 

1111"71, Hobert Afle11 l//111111111, Charles II . 
Montgmnery Mob/II.' 

Admitted: Moy !i, 2000 Admllled: Sep/ember :J8, 1990 
l)i11d: July I 6, 2000 !)led: J11(11 7, 2000 
Cllpell, Jack Lowery Kierce, Jt111111s Dru1111011, Jr. 

Monlgomvru lft:SSIJTl'/(!r 
l ltl,nll(IJtl: t 935 Admlltud: S(IJ)/umb11r i, 1966 

Diet/: Jww 26, 2000 /)/(Id: July 9, 2000 
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Slt1Le of Alabama Md Its tlllz,.ms, and the lnw, In lhnl order. 
Even on those occasions when duty com,,romised his :iliilicy Lo 
be with his fnmlly, his priorities remained conslllnt. 

No 1><:rson who stood with him in any ball le ever had to worry 
:ibout his loyalty or courage. Those of us who had the privilege 
to stand beside him in ti me o( connict or st ruiutlc must rec:ol{
niie that our c;ou~e can never rise to Lhe level exhibited by his 
wife, Jackie, and his daughters, Ashton and l.eigh, M lOl{cLher 
I hey stood with him and fou~hl the Onal hnlllc. 

Judge I lolmes's commitment to ethics was untondllional. He 
Sil1vcd as chief judge of the C{>urt of Lhc Judlclar)I from 1987 lo 
1989. I le served as chairman o( the Judlclal lnqull')I 
Commission. Md served on the Advlsol')I Commission to the 
Canons of Judicial Etllics. lleccnU)I, he served a$ vice-chairman 
of u,c Orst Judicial Oversight Committee. I lis service on the 
Oversight Committee was recognized in July 1999 when he was 
prcS<:nlcd the Commissioner's Award by lhe Alilbama State Bar. 

JudRc llolmes was dedicated to an)l lask he undertook. lie 
allowed nolhin~. not even cancer, to prevent him from eon
tinulnl{ his work as a member of lhe Ooard of 'l'rustecs of the 
University or Alabama. I le aUcnded the rncclings regardless of 
how he felt or whal an)IOnt:: said. IOl'vc got a few things I 
promised lo do," was Ms l)lpical response i( anyone wns bold 
enouAh Lo suggest Lh&t he compromise his schedule. 

Judge liolmcs possessed an uncanny nblllt)I to make people 
agree to do something whether they wonted to or not. 
Shortly before he was informed of his medit<il diagnosis he 
told me: "While, there will be no hand-wrin"init about me 
and this brain Lhinl{ and )IOU must promise me lhal you will 
soc to lhnl." Thim, we set about lo accompli5h keeping our 
rclntionshi1, the same up to our lilsl visit three dll)IS before his 
death. We conllnucd our L)lpical rude dialogue In trying lo 
accomplish lhe ·•schemes" he consldllrcd Import.ant. 

It ls olwa)ls difficult when we have to de1.1l wlU, the nnnl Jour
ney o( a friend. I lolmes mnde iL eas)I nnd we traveled first class. 

Hobls1111, lllam:hard O .. Jr. Va1111, David J11h11s1111 
Carrollton 8inni1111Jwm 

1ltlmlfMI : 1946 Adm/lft1d: 19.'iJ 
Died: Jor1uorv I. 1999 {)((Id: Jumi 9, 2000 

Str lcklo11d, Jum;,s Tyler lfho/1111, llarottl £ua1111 
Mobl/11 Birmingham 

Mmltl1Jd: 1952 Admflf11d: Scpt11mber :JS, 1981 
l)h•tl: April 5. :JOOO 1)/(Jt/: f,'/(lg 23, 2000 
Thrlfl , 7'homlls E, Wllso11, Jim £trslvr 

11/rml11ghom Gadsden 
/ldrllillt:tl: 1927 Mmllfed : SU/Jlcmbur 4, 1.96.9 

Dlt1d: July ,10, 1999 Dlat/: Jww 7, 2000 



I le ignored pain In an effort to mnke others feel heller. I le 
would not approve of these observalions. I It acc.cplcd crllicism 
much easier than he accepted praise. Yet, I think he would 
appreciate the ma."<im by Mark '!wain: "Pew things arc hnrder to 
pul up with lhan lh<! ,mnoya1,cc or ii ~oocl eimmplc." 111 c.lyin~. 
Judge l lolmes showed all of us how to Jive with courage, with 
fenrlessncss and with consic.lernllon for one's nei1V1bor. 

George W. Cameron, Jr. 

George W. Ci,mernn, Jr. died on Mny 3. ,WOO. at his homt 
In Montgomcl'y. He is survived by his wife of 49 years, 

l{osem:uy Oliver Cameron. and two sons, John Oliver 
Cnmeron nnd Joseph David Cameron. A lhird son. Ceorge W. 
Ci'lmeron, lll prudcccased him, having died May 11, 1995. 

I le )fradunted from I lurt School 1944, enleml lhc nrmy on 
June 61 1944 and icrvcd In the 1·:uropean Theater()( 
Operations as an infanlryman with the Rall SpliUor Olvi~ion. 

Upon his return from sel'\licc, Gcor~e attended I lunllngdon 
College for two years. I le entered lhc University or Alnbnma 
In the summer of 1948 and graduated with an L.L.B. degree 
In Augusl 1950. 

He opened his law practice In Montgomery th1;: same year 
and practiced continuously until the lime of hi~ death except 
for the time he served n., trustee of debtor cases with the 

Huey Dwight Mclnish 

The Alabama Stille Bar losl one or ils prominent members 
\vith Lhe passing of I luey Dwighl Mclnish on November 

20, ]999. 
Huey Dwight Mclnlsh was bom in liouslon County, Alnbamn. 

cm l)ccember 1 J, 1923, the son of 0.11. Mclnlsh and Will,1 
Daughety Mclnish. Mlcr gmdu/\linl{ from I lousto11 County I ligh 
School, Mr. Mclnish entered U,e University of Alnbnmu and Lwo 
years later he enlisted in Ute United States Anny nl the height of 
World War fl . Mr. Mclnish was a member of the 406th Regiment 
of the 102nd lnfnnlry Division and saw extensive action during 
lhe three years he served in Lhc European Theater o( 01>cralions. 
l•'ollowing Lhe conclusion o( his milllliry service, Mr. Mclnish 
returned to u,e Unlvc,·sity of Alaboma, where he concluded his 
educalion and received his law degree in l9'19. 

Mr. Mclnish ,v:ts admitted to the Alabama Slate !jar in 
1949, and returned lo his hometown of Dothan to enter lnlo 
private practice of law with lht Orm thal would become, and 
Lo this dny remains, Lee & Mdnish. 

Mr. Mdnish was married lo the former Clara Jean Wise of 
Samson, Alabilma. I le is survived by hi:; beloved wife, Clnra 
Jenn, and by his sori, Peter A. Mclnish. who is a partner in his 
lnw firm, daughter Rulh M. Williamson, a career law clerk for 
the I lonornblc Jo11l F. Dubina, and five grandchildr1;:n, 

Mr. Mclnish was llrclcss in his devotion lo his profe.,slon, nnd 
continued lhroughout his career to be actively involved In vari
ous lcader.;hip roles including service M president of Lhe I louston 
County Bar Association in 1959 and ~ president o( u,e Alnbama 

I le enjoyed laughter ns much ns anyone I have ever m1:L. We 
can best preserve his memory by never forgeuing those many 
things he did thlll m::ide us laugh or made us better humans
orten they were the same. We c.:in nlso honor him by support
Ing lhc Richard L. l lol111es Bruh, 'l\Jmor Treatment and 
Hesearch Center al the University of Alabama in nirmingham. 

- J. Mark White, 8/rmlngl,arn 

United States District Court of /\labumn, Northern Division, 
Middle Dislricl. I le wn~ an (lStule lnwyer, dedicated to lhe pro• 
fcssion and <1uick lo share knowledge with lhe younger mem
bers of the bar. 

Ge(>rge was n devoled husband and father. He spcnl his 
spare lime in Snowdoun, hltUng golf bnlls. 

Some would say he was eccenlric, particularly members of 
his family, in tho1t he never carried his wallet. He would park 
his Volksw::igen on an incline so he could Jump stnrt IL in case 
the battery WM dl!lld, which IL usually was. I le would ride 
home from 1\.lsc(Jloosa the morning of U)e football game 
when everyone else was goinit to the gome. 

Monlgomety Counly lost one of Its best lawyers, t1nd he will 
bll sorely missed by nil who knew him. 

- James iv. Cameron. >luntgomery 

Defense Lawyers Assocli1lion Crom 1982 to 1983. In mldlllon to 
his membership in lhc Alabama Slate Bar. lhe Houston County 
B.1r Association, Lhe American &r Association nnd lhc Alnb.1m,1 
Dcfcn.~c l,.,awyers i\ssocii\Uon, Mr. Mclnish held distinguished 
ml!mbcr.;hip~ in the International A~socintion of Defense Counsel 
ond Lht! lntemalioni\l Society of Barristers. Mr. Mclnish was ,ilso a 
rcllow of Lhc American College o( 'lrlt1I Lawyers. 

As an active member of the First Baptist Church In l)olhan, 
Mr. Mclnish served his church tirele.'!!ly In committee work, in 
individual ministry :md in leadership roles as lrustc(, Sunday 
School teacher and deacon. Mr. Mclnlsh was equally giving o( 
his time and talents within the Wire"rass commu,,ity. 

A~ n mentor to yollng attorneys, Mr. Mclnish provided 11 s1:r
vlce to his profession and to hill cmnmunity that can not be 
overstated. Many II young lawyer, whether cercounstl or advcr-
5ltl)', has turned lo Dwight Mclnish for advice and guidance in n 
quiet, confidenl nnd unassuming nl(Jnncr that can only bo 
appreciated by I hose who hnd the privilege of receiving il. 

The I louston Co1111ty Bar A.ssocl,,tlon extends its hcnrtfell 
sympathies to Clara Jean, Pete, Hulh. nnd the gr.indchildren. 
1'he members of Lhe I louston County Bar Assodalion nlso 
txpress lo the family. nnd to Mr. Mclnish's low partners, thl.!ir 
hcarLfdl grief over their loss of our brother, menlor find 
friend. I le was, lo mnny of us, uur morn I compass. May Cod 
grant us Lhc wisdom to find our way without him. 

- Willlum C. Corn, Il l, prcsldonL 
Hous/011 County Bar Assoclatlott 
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ARBITRATION AGREEMENTS 
The Consumer's Perspective 

Advantages and disadvantages to the consumer of mandatory binding 
arbitration, Including the definition o( arbitration and an arbitration 
agreement, the costs involved, what to expect in an arbitration and what 
consumers need to know in today's marketplace 

ALABAMA STATE BAR 

Publications Order Form 
Tho Alnuam.i St,1ttl Bar ,~ pleased to m.ikc available to individual atlorneys, firms and loc.11 bar nsso

clallons, at cost only, o wtles or brochures on ~ vnriety of legal topics o! interest to the general public. 
Below Is,, current listing or public informntion brochures available from the Al,1ba111a Stull' B.ir (or 

distribution hy local lw ilS!iOclntlons, under established guidelines. 

Brochures 

MBlTRATION 
_AQREEMENTS 

The , 
Consum~rs 
Perspective 

To Serve tl1e Publi c $10.00 per 100 Qty. _ $ _ __ _ 
... dclalls o( bar µublic service progr,,ms highlighted In the TO SCRVE rt ti: PUBLIC video prcscmatlon 

Law As A Career $1 o.oo 1,er too Qty. __ $ ----
... opportunities and challenges of a law career loday 

Lawyers and Legal Fees $10 .00 per 100 Q ty. __ $ ___ _ 
... a summory of boslc information on common ll!gal questlo,u and procedures for the gener.11 public 

Last Will & Testament $10.00 per 100 Qty. __ s _ __ _ 
... ,overs .:ispectS of estate planning and the lmport:ince of having .i will 

Legal Aspects of Divor ce s 10 .oo per 100 Qt y. S ___ _ 
..• offers options and choices Involved in divorce 

Consumer Finance or " Buying on Time" $10.00 per 100 Qty. _ _ $ ____ _ 
... outline) lmport,1nt considcrutions .ind provides advice on fin.1ncial matter~ affecting the! lndivldu..il of f.imlly 

Mediation .. . Another Method $1 o.oo per I oo Qty. _ _ S ___ _ 
for Resolving Di sputes 
, .. providei. an ovorvit•w of the rncdlallon process In qucs1ion-and-answor rorm 

Arbitration Agreement s $10 .00 por 100 Qty. _ _ $ ___ _ 
... answers question~ on nrbilrntion fro111 l'he c:onsun11Jr's pl!rspuctlvo 

Acrylic Brochure Stand $5.00 each Qty. __ $ - ----
... ltldlvlduul stand Imprinted with indiviciunl, firm or nar a$sociation nfltnl! for u~o at dlwlbullon points 

One st,rnd per brochure I~ recommended. 

Namo to Imprint on stn,,d: 

Malling Address 
Subtotal $ 

Shipping & 11,rndllrifl $ 5.00 

TOTAi $ 

Plt?asc romil CflECK OR MONEY ORDER MADE PAYABI F TO Tl-If Alt\81\MA SrAll BAR 
for tho .imount listed on the TOTAi line ,1nd forward it with this ordL•r form to: 

St1)Jll Andr~, Oircc.tor of Co111111unkations, Alabama St.it!! Bai, P.O. Box C,71, Montgomery, /\l 36101 

Pfrij jpj \ \jjjljjfrfri ThwA/ubuma l .1111¥r 



Professionalism Requirements for New Admittees 
Change to Rule 9.A 

In the Supreme Court of Alabama 
August 23, 2000 
Order 
It is ordered that Rule 9.A., Alabama State Bar Mandatory Continuing Legal Education Rules and Regulations. is 
amended to read as follows: 

"A. Within twelve (12) months of being admitted to the Bar, or within twelve (12) months o'f being licensed 
to practice law in Alabama, whichever shall last occur, each lawyer shall complete a six- (6·) hour course 
in professionalism: provided, however. that lawyers who are exempt from these Rules pursuant to Rules 
2.C.1. shall also be exempt from the provisions of this Rule 9.A. while they are so exempt. Once a lawyer's 
exemption under Rule 2.C.1. ends, the lawyer must complete the course In professionalism during the cal, 
endar year following the year in which the exempt status ends." 

It is further ordered that this amendment is effective immediately. 

It is further ordered that the following note from the reporter of decisions be added to rollow Rule 9: 

"Note from the reporter of decisions: The order arnandi11g Rule 9.A., effective August 23. 2000. is pub· 
Ii shed in that volume of Alabama Reporter that contains Alabama cases from_ So. 2d." 

Hooper. C.J.. and Maddox, Houston1 Cook. See, Lyons, Brown, Johnstone, and England. JJ.,conctir. 

Certification of Lawyer - Change to Rule 7.1 (d) 

In the Supreme Court of Alabama 
August 23, 2000 
Order 
It is ordered that Rule 7 .1 (d), Alabama Rules of Professional Conduct, be amended to read as follows: 

"(d) communicated the certification of the lawyer by a certifying organization. except as provided in Rule 7.4." 

It is further ordered that this amendment be effective immediately. 

It is iurther ordered that the fellowing note from the reporter of decisions be added to follow Rule 7.1: 

"Note from the reporter of decfslons: The order amending Rule 7 .1, effective immediately, is published in 
that volume of Alabama Reporterthat contains Alabama cases from _ So.2d." 

Hooper, C.J., and Maddox, Houston, Cook, See, Lyons, Brown, Johnstone, and England, JJ., concur. 
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Be Prepa 
The Alabama State Bar wants to help you be ready for the unexpected. 
The ASB endorses five insurance programs Lhrough its administrator. Insurance Specialists. Inc. 

Coverage areas include Major Medical. Disability Income. Hospital Indemnity, Business Overhead. and 
Life and are available to ASB members, their spouses, children and employees. Contact Insurance 
Specialists. Inc. for details at 1-800-241 ·7753. 

Allomeys Insurance MuLUal or Alabama. Inc. (AIM) was established by the ASB to provide a more stable 
professional liability market for its members. For Information, call 1-800-526-1246. 

Two long-term care insurance plans through WRT Financial L.L.C. and PFL Insurance Company provide 
financial protection for care In-home, and in assisted livfng and skilled nursing facilities. Call 1-800-278-1262 
for information. 

Count on us e 

To Serve the Profession 
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I I I I I LEGISLATIVE WRAP-UP 
lly Hobert I •. Mi;Curlcy, Jr. 

lnstitute's Annual Meeting 

T he Alabama J,.,1w lnslitule held its annual meeting dur
ing lhc Alnhnma State Dar's Annual Meeting in Orange 
lleach in July. The followinll were elected officers: 

Pre.~ident: James M. Cnmpbell, Anniston 

Vice-President: Repreaenlnllve Howard llawk. Arab 
Vice-President: Senator Roger Bedford, nusscllville 
Secrelnry: Bob YlcCurley, 'l\1scaloos11 
Executive comnilllcc mcmbcrs lncludi:: 
David Boyd, Montgomery 
Reprcscnlntlve Mark L. CnhtC8, Bi rmlni:tharn 
Rh:hnrd S. Manley, Dcmonolls 

Rcpre11entnllve Demetrius C. Newton, Birmingham 
Oakley W. Melton, Jr., Monl.l{omcry 
Yetta G. Samford, Jr., Opelika 
Senator Rodger 1\1. Smllltcrmnn, Birmingham 
U . Govemor Steve Windom, Mobill! 

NEW 2000 Edition 

The ln~lltute proposed. and lhe lel(islnlure passed, lliree 
bills during the 2000 llcl(ular Session: 
Mergers and Consolfdatlon of Bu•lneaa 
Entitles-Act No. 2000•211 

Effective d:itc: October I, 2000 
The sponsor:1 were aenntora RoS(cr Bedford, Steve French 

and J.T. Waggoner nnd ReprcacntllUve Bill Fuller. 
Uniform Prlnclp•I and Income Act-Act No. 
2000-675 

E:(feclivc dale: January 1, 200 I 
The sponsors were senators Rodger Smithcrmnn and Zeb 

tittle and Representative Mike Rogers. 
Uniform Determln•tlon of De•th Act - Act No. 
2000•710 

Effective date: July 1, 2000. 
'l'he sponsors were 11cnotor11 Ti!d Little, Lorry Dl"on and 

Ceorl{e Clay and repreaenlntlves Mnrk Cnlncs and Bill Fuller. 
TL was announced I hot lhe I nsli Lule was lookinlf toward pre· 

scnling several major revl5lons In the 2001 Lelflslature. 

(Continued on page MO) 

ALABAMA LAW OFFICE PRACTICE 
DESKBOOK, NINTH EDITION 
by Robert Mccu rley, Jr. 

This book has been a popular 
lawyer's handbook with attornoys 
since 1982. The new edlllon 
includes updated chapters on ohlld 
custody, Corporations, Partnerships, 
LLCs, LLPs, and the new laws 
through the 2000 Regular Session 
of the Alabama Legislature. 

This hardbound edition of 616 
pages Is conveniently organized In 
43 chapters for quick reference. 
Chapters on RGal Estate, Adoption, 
Conservations, Commerolal 
Transactions and Estates onllne thG 
general law and are accompanied 
with the latest forms. 

Included also are chapters on 
Divorce, Commitments, Collectlons, 
Alabama Administrative Procedure 
Act, OSHA, Patents, Social 
Security, Workman's Compensation, 
Medicaid, Bankruptcy, and other 
aroas of Alabama law. 

------------------ -~---~---~------------------------LAWYERS EDUCATIONAL PRESS 
Post Office Box 861287 
Tuscaloosa, AL 35486 

NAME 

• All orders must be PREPAID. Make checks payable to LAWYERS 
EDUCATIONAL PRESS. If not satisfied you may return the book with· 
In 1 o days for a full rofund. 

-~ ADD~ESS ..... -----------
Please send me -- copies of ALABAMA LAW OFFICE PRACTICE DESKBOOK, Ninth Edition, 2000 at 
$83.00 each ($75.00 plus $8.00 tax, postage and handllng). 

Please send me - copies of ALABAMA DIVORCE, ALIMONY AND CHILO CUSTODY HORNBOOK, Third 
Edition with current Pocket Part. at $99.00 plus $9.40 tax. postage and handling). 2000 Pocket Part alone $33.00. 
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Revised UCC Artlcle 9 
Already adopted in 25 states, there is a 

tar!let date for adoption in all states by 
July 1, 2001. '!'he bill 1nakcs cxLcnsivc 
changes in the current ArUcle 9. One 
change will require Oling o( UCC state. 
ments to follow the bol'rower's residence, 
not where lhe property is localed. This 
will mean thnt UCC filinAs for individuals 
livin~ in Alabama will continue to be nled 
in Alabam11. F'or Lhose living out;.~ide of 
Alabam,1, suc:h as a business entllics 
formed in another slale, the fl ling will be 
in U1e slate of the domicile of U1e borrow. 
er, nol Afabanm. further , the revision will 
provide thal all rilings in Alabama will be 
with the Secretary of State's Office, rather 
thnn some filings beinA in the local pro• 
bate office and business ftlini:is in the 
Secretary of State's Office. This commit
lee Is chaired by Birmingham attorney 
Larry Vinson and Is expected to complete 
its work Lhls fall, with drafts available for 
review in December 2000. 

Con~ress has enacted lhe "Electronic 
Signatures in Globul and National 
C01nmerce Acl." President Clinton signed 
Senate bill 761 into law June 10, 2000, 
with t·he section on electronic si~n&tures 
effoclivc Ocluber J, 2000 and electronic 
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rccordll provision effective March I, 2001. 
'!'he lnslltute Is now beginning IL~ sludy 
of the "Uniform Electron le Transactions 
Act" to complemenl lhe Act. This study is 
expected to be com1>leteJ also in lime for 
the 2001 Re"ular Session of the le~isla· 
lure. Upon completion il is expected Lhat 
the commlltce will then look al lhe 
Computilr Information Transacllons Acl. 

HP·82 (A«;:t 2000•677) 
This DUI hill was changed il~er lhe July 

2000 article went to press. The new DUI 
law, as sigm:<l by the Governor, amem.L, 
scclion 32-SA-191 and provides u,at each 
person convicted for U1e Orsl Ume musl 
complete a DUI course: on second convic
tion se1ve a mandatory minimum of five 
days in jail or 30 days o( community ser• 
vice; third conviction, a minimum or 60 
clays in jail; and upon a fourth conviction, 
1h11 offense become$ a cl11SS C felony with a 
mlnimum mand.'!Lory Jail sentence of ten 
days. rurthcr, lw<J convic:Uo11:; within a 
five-year t>eriod wi II cause u,e suspen.sioi, 
of the offender's motor vehicle registration 
during the driver's license suspension. 

Leglslatlvo Interns 
The lnslllutc is agrun acccpllng appJI. 

calions for interns to work In Lhc 

Covernor's, Lt. Governor's, and Speaker 
of the I louse of Rcpresentalive's Office 
durlni:i the 2001 Le~islalive Session, 
which will begin Februiiry 6, 2001. 
Those wishing for more informulion 
concerning Lhis intern program may 
contact Penny Davis, associate director 
of the lnstiLL1te. 

Por more information concerninA the 
Institute or any of ils projects contact 
Bob McCurlcy, director, Alabam11 Law 
Institute, by mail al P. 0 . Box 8(>1425, 
Tuscaloosa, :-35486-0013, by (ax (205) 
348·84ll, by phone (205) 348-7411, or 
through the lnslitute's home page. 
www.law.ua.edu/alt. • 

Robert L. 
MoCurley, Jr, 
1-loborl l 
MoCurloy, Jr 111 
tho dlroclor ot lho 
Alnbnmn Lnw 
lnuUlula ttl Iha 
University ol 
Atobnm11 Ho 
raealvad hln 
unt1orgrocfuaio 

nnd low dagrooQ lrQm lhn Unfvnr~lly, 



Comprehensive Legal Research 
At A Price You Can Afford! 

loJslow,coro provide, lntarnol ncou lo prlm~ry l~w c.Jnlnbnsa1 for nll 50 1tntl!1, lh1:1 

Dltlrlc l ol Columb1n plu1 16 foderal IJ1w llbrorlcs 

Lgl1!.1w com provldr, cotl ·!!llecllvt-1111-rotC! lrt~l rC!u,•,ch pr1c1nf, FREE citation 

Hrvtces, copylnf, printing, downloAdlng, i,nd 2'l/7 ''°ch 1upport 

Put The Power Of Loislaw.com To Work For You. 

Try Lol1Jaw com FREE for 1 o-doys. Vlslt our website at 
www loJsJaw com Lo stfn up for yo11t froo trtol 

WWW . loislaw,com 877 - LOISLAW (877•56'1•7529) I! " 
Loi slow.com 



BUILDING ALABAMA'S COURTHOUSES 
By SamL1CI A. Rumore, Jr. 

Coffee County 

Established: 1841 

The following continues a hMoru 
of Alabama's county courthouses
their origins and some of /he people 
who contributed to their growth. If 
you have any photo.qraphs of eat~l/ 
or present courthouses, please for• 
ward them to: Samuel A. Rumore, 
Jr., Miglionico & Rumore, J 230 
Brown Marx 'Jbwer, Birmingham, 
Alabama 35203. 
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lmturprise Courthousu ,·lrco 1.986 (photo bv Som Nu more) 

Coffee County • Part II 

4 s Coffee County conlinued to grow, 
.rla nothcr communily bcg,m to rival 
Elba. Originully known ns Drake Eye, il 
was approximately 18 miles souU1east of 
~Jba and had been sellled before Lhe Civil 
War. Three local fomilies, the 
Carmichaels, l~dwards and Bruners, 
donaled the land to establish the town. 
OM accoL1nl claims that the name was 
ch11nged from Drnke ~ye to Enterprise in 
1884 11l lhe suggcslion of Reverend W, J. 
Hatcher, a Baptist minister and J)O~tmas
ler who considered Lhls sctllemenl an 
enterprising venture. AnoU)eJ account for 
lhe name claims lhal it was aclually the 
na111e of lhe post office in Lhc areu and 
that the post of1'ice hnd moved to at least 
four different locations. This version of 
the story stale,~ Lhal lhe name was select• 
ed by Congressman WUliam Calvin Oates 
from a 11st of three Lha~ was submitted by 
Reverend li.atcher. When l:he ''Enterprise'' 
post office was finally moved lo Lhc 

Carmichael Store, that place became 
known as l~nterprise. In any evenl, no 
matter which version is C()rrcct, the town 
of Enlerprise was incorporated in 1896. 

According Lo the census of 1900, Elba 
had a population o( 635 ,ind remained 
the largest Lown in Coffee County. But 
upstart ~nterprise was close behind 
with a populalion of 610. The next 
decade saw l~nterrrise bypass J~lba sig
nificantly in population. '!'he 1910 cen• 
$Us ~howed linterprise more than dou· 
bling Elb:1, 2,822 to 1,079. '!'he gap 
between the two towns would grow 
even wider over Lhe cn~uing years. 
Today Enterprise has more Lhan five 
limes lhe populalion of Elba. 

As ~nterprlse grew In significance, its 
citizens wanted the courthouse for their 
town. However, a provision in the 1901 
Alab11niil Constitution stated that no 
county seal location coulct be changed 
wllhln 20 ycari. after Lhe erection of a 



b'r,tel'f)ti.1;, Courthnu.t, in 11,,, l930l 

new courlhouse buildinR, The lusl Elba 
cow·Lhouse had been bulll In 1882. 
Shortly after lhc adoption or lhe 1901 
Conslilution, conslruction be1tnn on a 
new courthouse al Elba, effectively sti• 
Oinlt considerntion or n new county seal 
loc.,tion. This may have been lhe real 
nmson for the timing on building the 
new nnd el,1borate courthouse al Elb:.i 
compleLcd in 1903. 

In response, the citizens of Enterprise 
felt that I{ they could nol itet tho court
house. Uiey would settle for a courthouse. 
As early ns 1903, a local acl wns passed 
lhal nuthorized a branch courthouse for 
Enlcrpri~e. Olhcr counlic$ lwd estab
lished branch courthouses for lhe conve
nience of lheir citizens. I low1M!l', for 
such an effort to be successful, the conve
nience fnctor had to outweigh Lhc 
expense issue of maintaining two facili
Ue.,. 'l'his effort failed when the 1903 Act 
was declnml unconstitutional. 

A new local Jaw w;u; p11ssed in 1907 
through Lhc effort\ of loc..1l lel{islntor 
and nttorncy nichm l 111.:nry Arrini;tton. 
This time Coffee County WM divided 
into two separate jurlsdlclionill divi
sions which would hold lwo scpnrale 
terms of court. One would be nl Elba 
and I he other would be nl Enterprise. 
Each division would keep ils own 
records nnd have Hs own probnle ortiee. 

The ocL Cl'catin~ lhc new divisional 
counly seal did n<>t provide for I he 
funulng of lhe courthouse buildln)t. 'l'he 
citizens of Enterprise had to pay for the 
courlhouse al their expense. They raised 
the money to build a large frame .struc
ture ill the intersection of Edwnnls 

t'r11vrprls1 Couttlwuu /11 th11 l990J (pholll bv Shi!lll'!/ llrigm(l11) 

SLrClll and College Street. The building 
!ind II Ion~ front porch, where county 
business was someUmes conducted out· 
doors. The structure ~ervcd as the cour
thouse nl Enterprise unlll IL burned in a 
J9l5 Ore. 

A local act passed soon Lhcri!al'l.cr pro
vided for lhe construction of onol her 
suitable building al Enterprise lo serve 
as Lhc courlhouse. F'u11(1l11g was ngain a 
problem. The first courthouse nt 
~nlcrprlsc had been built on town· 
owned pr<ipcrty. The lown offered this 
re.ii estate to the county if it would pay 
for nnd build a new courthouse. The 
deed nlso had a reverter clau~e. The 
courthouse would have lo bl! buill wilh· 
tn a year ahd rr the pl'Op0rly cc.ised lo 
seive as lhe site of lhe courlhousc, the 
lnnd would be returned to Enlerprlsc. 
1'hc county refused that arrangement. 

After much discussion and delay, the 
Lown propo$cd a foe simple deed to the 
county if lhe courthouse was built with· 
(n lwo years. The mayor or l!:nterprise. 
w. 13. Glenn, sig1,ed this deed on 
l)ecembcr 13, 1919. In the mcanUme, 
courts and county offkes in Enterprise 
hod been housed In rented facllltic.~ for 
a period of Ove years beginning in 1915. 
l~inally, in 1920, the county completed a 
new courlhouse at the cost of n1,proxl-
11111lcly $27,000, a brick t,uilding lhnl 
U1e cou11Ly hoped was nrep1·oof. 
UnforlunaLcly, like it~ predecessors, this 
courthouse was totally destroyed by fire 
on January 23, 1924, ruler only four 
year~ of use. 

!-'ire insurance money w11S used lo 
build II new brick and concrete court-

house, a Lwo-story structure with a 
bosemcnl, constructed to be i1s Orcproo{ 
as 11osslble. Safely storage vaults housed 
lhe permanent cou11ly records. 'fhii; 
courlhouse was completed In 1925 al a 
cost of npproximalely $35,000. 

No story nboul this 1,criod In 
l~nterprlse's history would be complete 
wiLho11l 11 discussion or lhc l!COnomy. 
Much or the rarmlilnd In the nren wns 
plunlud In cotton. 'l'he boll weevil infost
ed lhls nrcn In 1915 with lhe loss of 60 
percent of lhe cotton crop. l>evastatlon 
wns even greater the next year. In 1917 
lhis problem forced formers lo diversify 
their crops and peanuls bec.11ne the 
major cash commodity. Over n million 
bushels were harvested lhnl ycor. 

Near the courthouse sile, nt the hiter
section o( Main 11nd College streets, lhe 
citizens of F.nterprise erected a mcmori
nl. The 8011 Weevil Monument stnnds 
over u:n focl lnll and nppenrs 10 be a 
classical Creek goddess holding a bug 
above her head. This Is Lhe only known 
monument In the world Lhat 1,!lorincs an 
insect pest. It was unveiled 011 December 
1 l. 1919 us a symbol or lhc $pl rl t of the 
community in overcoming agricultural 
adversity. The inscription on the monu· 
menl rends: "In profound npprecinlion of 
lhc boll weevil and what II has done as 
lhc hcrnld of prosperity ~his monument 
was creeled by Lhe citir.ens or 
Enterprise, Coffee: County, Alabama.'' 

In addition lo U,e d1:vast.ition caused 
by lhe holl weevil, Coffee Counly hns 
also suffered n number or olher natural 
di~nstcrs. Mosl pronounced of these is 
the nooding that has plagued Elba over 
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lhe ye111•s. Jl was previously mcnlioncd 
u,aL Elba was named for an isla11tl, In 
parl because il wa~ surrounded by lhe 
Pea River. Whitewater Creek and Beaver 
Darn Creek. The courthouse square is 
located near the Pea River. 

According tQ the 13ible, NoaJ1 perse· 
vered throul!h one J,lreat noocl. Bul the 
peopll! of Elba lrnve had to endure at 
least seven. Minor flooding Look place in 
1888, 1938, 1960 and 1975. Devastaling 
Ooodlng occurred in March 1929, 
March 1990 and March 1998. 

During the 1929 nooding which sub
merged the town, many people in Elba 
were trapped on the second noors o( 
buildin~s for two days, without food or 
water, t1ncl two persons are teported Lo 
have di11d. After LhL~ dis,L~tllr, lhe probale 
judge, J. A. C~1rnley, app~aletl to federal 
and state auLI,orlllcs scckhig 11ssistani;c. 
I le wrote: "ln behalf of ou1· peo1>le, l am 
urging the demands (or relief, and J Lt·usl 
that you can devise means o( help by the 
strong arms of our federal government. 
The strong arms should help the weak, 
protect, preserve, and prosper them 
aRain. We shall be l(rateful to you." 

Laler that year Judge Camley wrote 
an llrtlcle describing the suffering that 
he witnessed 1,t Elba. lr1 part he stated: 
"IL was dlslrcsslng to see Lhe people as 
the boats would la11d them. No photog
rapher can piclure, no pen can portray, 
and no artist can paint the distress 
which 1. saw in the faces of U1e people. 
l'eople were rescued from trees, shaken 
and falling buildings." 

The response to Lhe plight of the peo
ple c.imc from lhc Army Corps of 
Engineers. In the 1930s, Lhl? Corps built 
a 3.2 mile levee that almost completely 
encircled the town of Elba. 1'he levee 
held during the noods of 1938, I 960 
and 1975. The town was not so rortu• 
nate in lhe 1990s. 

Sixteen inches or l'ain fell in 36 hours 
on March 15-16, 1990. AL approximately 
6:30 p.m. on Salurdey, March 17, the 
levee ea.~t of elba broke and Whitewater 
Creek poured into lhe town. The down
Lown nrea lies in what can be dcscrlb.:d as 
a basin. It filled up like a bathtub. The 
nood waters damaged 737 homes. 130 
businesses, 86 mobile homes, and eight 
churches. The high water mark reached 
Lhe first Ooor ceilin~ at the courthouse. 

Once the nood waters receded, court
house worker5 found thal circ.1it and dis-

-
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Lrlcl courL mes, pt·oha Le records, n11d 
counLy commission documents had all 
been under water. ln order to save U1ese 
Important papers, a company from Fort 
Worth, Texas, which does disaster salvage 
wol'k, was called in. l..arge refrigerated 
trucks came to F.lba. Soon coffee was not 
the only freeze-dried item in Coffee 
Counly. All of Lhci county tecord~ wete 
placed In rcfrigen1tcd trucks and freeze· 
dried. They were Ulktn to u,e company in 
Texas and placed In tanks where a vacu
um was c1·eatcd. The vacuum caused the 
w11ter in the records to evaporate. Once 
completely dried, they were cleaned and 
restored. 1t was a tedious process but the 
county records were prese1ved. 

Almosl eiRht years later to the day, 
gJba suffered anoLher dev~ttllng nood. 
'l'he levee held wh~rc It had been 
repaired In 1990. This Lime n break 
occurred on the western part or the levee 
along Beaver Dam Creek when up to ten 
inches of rain fell by March 8, l 998. The 
1990 Oood was basicaJly re-created In the 
lown. Again the waters inundated the 
town sQunre and courthouse. Thou$!h 
the flood waters were not as hlJ!h as in 
1990, one resident put the situation In 
perspecl'ive when she said that a IILlle 
water is ju~l as tleva:.tallng as a lot. 

Elba residents once again cleaned up 
their Lown. Pumps h3d been Installed 
after Lhe 1990 nood and a minor nooding 
in 1994. These he(r)ed the water to recede. 
A proposal was made lo relocate lhe town 
in order to avoid fulure noodh,~. 
However, life in Elba returned to normal 
and the l!ffOrl ~o move the town failed. 

Thi,:re have been campaigns over the 
years to either relocate or consolidate 
Lhe Lwo Coffee County courthouses. One 
aspect or the county seat issue revolved 
around the location of the county jail. 
1'hejail was located at l~lba, but by the 
1970s it was in a run-down condillon. 
r1.1rther1 the clU2cns of Enterprise con
tended Lhat Lhe law of Alabama passed 
In 1907 concerning a second courl· 
house required Enterprise to have its 
own county Jail because circuit courts 
were held there. A lawsuit was riled to 
force Coffee County to build a county 
jail at Enterprise. The county commis
sion was cited for contempt of court 
and F{iven 90 days to purgl! itself by 
rnaldng plans Lo build a new Jail. 

'!'he counly commission was saved 
from conlempl in 1982 when the legis• 
lalure passed a bill providing for the 
erection of a new Jail in New Brockton, 
halfway belween Elba and 8nterprise. 
However, once the 1>ressure of contempt 
was lifted. the county still did nothinl,! 
aboui a new j,1il. In 1989 an inmate filed 
another lawsuit protesting the condi
iions al Lhe e)(istini:( Elb:ijail. This moll
vatcd the county lo take action and a 
n~w jail wa., built iil New Brockton. 

The jl.lil cootroversy somewhat cloud• 
ed U,e Issue of courthouse location and 
divided Lhc interest of the citizens in 
Co((ce County. Any aclion on the co~1rt
house would cost more money. 
However, several petition drives were 
started. One called for the erection of a 
new county courthouse at 8lba. Another 
petition drive wai; for a New Brockton 
sltll. Still another petition sought a sin• 
glc courLhouse al Enterprise. All of Lhe 
petitions failed to get the necessary 50 
percent plus one of registered voters 
reQulred for lhe governor to call a 
county seat election. Coffee County 
retained its two·courthou.se system. 

The conditions al the Bnlcrprise 
courthouse deleriorated from terrible to 
dcplornblc. On lwu 1,cc.1slons, I.he lower 
noor was noodccl wilh sewage, calling 
altcntion Lo U1e inadequate and out· 
dated plumbing in the building. Also, 
the facility only contained one large 
cou1'troom. Over the yet1rs lhe judicial 
circuit ~rew from one to three circuit 
jud~es. In 1984, Probate J\.ld1,1e Marion 
13runson had the large courtroom divid
ed so lhal at lea~t two judges could hold 
courl 11l th(: same LIMe. 
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In 1985 the Enterprise courthouse 
was remodeled. The fronl porch was 
enclosed to provide omce space 11nd 
courtrooms were renovated. 
lmprovemenL~ were made lhroughoul 
Lhe building, nnd ii Lown clock wa.~ 
placed in U1c building's clock Lower. 
F'urlher lmprovcmenl.'I Look pince In 
succeeding years wilh lhe enclosing o( 
windows in 1987, replacement of the 
roor in J 988. and bcauuncation of the 
courthouse grounds In 1989. 

The district attorney had previously 
moved his office from the crowded court• 
house. renUng s1ntcc In town ror his staff. 

In 1988 construction bewin on II new 
office building for the district attorney. 
Unfortunately the county did not entirely 
own lhe site where work had started for 
C011$Lructlon of Lhc new building. The 
project had to be halted and restarted nt n 
new lOdllion on u,e back porllon of u,c 
courU,ousc parking loL This office was 
fully completed and nnally dedicated on 
April 14, 1991, and was named in memory 
of the late circuit jud~e. Eris Paul, and 
the lote district aLtomey, Lewey Stephens. 

The need for an adequate courthouse 
al ~nlerprise continued throuith the 
1980s ;ind J 990:;. The effort to consoll-

Caff~or Com/IV Courthou.w. Allll!f'/)ri# DM.,.fm1, l!/.91J (p/111/0 bg SJ111/111V /Jrlgm(Jf1) 

dale lhe county into one courthouse was 
not succe~sful. Finnlly, on June 9, 1997, 
the Coffee County Public Building 
Authority apJ>rovcd a four million dollar 
contract for the cc,n.sltucllon of a new 
courthouse al Enterprise. The archltec• 
tural firm was Donofro & NSociates or 
Dothan, who nlso designed the Houston 
County Courthouse. Saliba Constniclion 
Comp3ny o( Oolhan was the contractor. 

The old courthouse cc,n.~lruclcd In 
J 925 was demolished and a 'lL'W sbuc
turc wM built on U,e samc site. The new 
courlhousc i) a combinallon of modern 
nnd classical design which should serve 
the citizens of Coffee County for many 
decodes. The new Coffee Councy 
Courthouse, enterprise IJivlslon, was 
dctlicolcd on S11ndi1y, June 27, 1999. • 

The author th11nk.~ Enterpri~e attor-
11cys Dale ~lnr11h anti Blain~ King for 
their help In obLi1lning reiscn_reh matc:rl
nls ,ind photographs for use In this arli· 
clc. Photographs of Enterprise court· 
houses and the Boll Weevil Monument 
were provided Lhrough lhe courtesy o( 
Shelley Hrl~mon. r:nterprise, Alabama. 

SOURCES:/.?arly l-lislorg of Coffee 
Co,mtu, J. 0. Smith, f:lba, Alabt'lma, no 
date; CoffecCrounds: JI lllriorg of Coffee 
County. Alabama, 1841- 1970, Fred S. 
Wat:lon, 1970; Pt!ll River Rt!llecLlons, 
Marlon Balley Brunson, 1975; Dateline: 
Enl11rprls<1, Roy Shoffner. 1987; Elba 
Hood ... March 17, 1990, a publication o( 
the Elba Chamber of Commerce, 1990: 
Enterprise, 711t.' First 110 Years 1882-
1992, A Hislor11 of711is b'nterprlsing 
Alabama City, lloy Shoffner, 1996; 
Articles, The l1irmingham News, March 
1990 and March 1998. 
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OPINIONS OF THE GENERAL COUNSEL 
iJy J. Anthon.I/ Mc:/,<1ln, general counsel 

Ex Parte 
Communications 
Between the 
Court and a 
Guardian Ad 
Litem 

J, Anthony McLain 

JOO HPTEMIIER 2000 

Queatlon: 
"I am serving as an appointed 

guardian ad lilem In a Juvumle ca.~e. I 
have nol attended any formal lraininit 
or other courses pettalnlng to an ntlor
ney's responsibilities as a guartllnn ad 
/iforn, however, l have re.id Lhe guardla1, 
ad filem manual prepared ror u,c 
Children's Justice 'rask Force. I have 
become aware from other sources U,at 
certain Jurisdictions consider it appro· 
priatu for a guardian ad lltem to com
municate directly Md ex porle with lhc 
court. 

''This is a request for a formal opinion 
on the following question: Unc.lcr Lhe 
Alabama Rules o( Professiom1J Conduct, 
may a l(uardian ad /item communicate 
ex parte with the court?" 

Ana we" 
An attorney who has been appointed 

guardi:in ad /item 1s ethically prohibited 
from communlcaUng ex parte with the 
trial judge concerning any subst,ml ive 
issue before the courl. 

Dlacu11loh: 
The 11ritumenl hru; been ac.lvnncec.l 1hu1 

guardians ad liiem, rather than being 
ac.lvocatc~ for their wards, 11re more 
app1·oprlatcly considered advisors Lo Lhc 
courl1 and, therefore, !ihould be permit• 
tcd lo have ax parte cnmmunic,1lion 
with Lhe jutlge. However, Lhls is nol lhe 
case in Alabama. 

The Court of Civil Appeals of u,e 
$late of Alabama hru conclusively held 
that Au<1rdiims ad /item are advocates 
for their wards and the role o( the 
guardian ad /item in the adjudicatory 
proce5s is nol diffo.rcnl from ~hal of any 
other advocate. 

"The guardian ad litem ... is an 
orncer of lhc court and Is entitled 
lo argue his client's case as any 

other allomey involved In the 
case." S.D. 11. R.n .. 628 So.2d 817, 
8J 8 (Alo. Civ.App. J 993) 

i\ddilionnlly, the statutory Jlrovision 
which Aovcrns the appointment and 
payment of ~uardians ad /item in Juve• 
nllc ca~cs expressly states lhat ll is the 
duly of lhi: J!u;mllnn ad lll<m1 lo acl as 
advocate for Lhc wHrtl. ClJde of 
11/abama, 1975. ~ 15- l2-2l(b) & (c), 
provides as follows: 

(b) If IL ar>pears Lo Lhc trial court 
in n delinquency cnsc, need of 
supervision c:ise, or other 
Judicial proceec.ling in which a 
juvenile is o party, that the 
Juvenile Is entitled Lo counsel 
nnd that the juven le is not 
able Onancially or otherwise to 
obtain the assistance of coun· 
sci or lhnt nppointed counsel 
Is olhcrwl$e required by law, 
the courl shall appoint coun
sel lo rcprc.~cnl i!Otl assist t.he 
juvenile or act In lhe capacity 
of gunrdlan r,d lilein for lhc 
Juvenih!. IL .~hall be the duty of 
the appointed counsel, as an 
omcer of /he court and as a 
mt.Ynber oft he /Jo 1; to repre
sent and fl,t~ist th,, juvenile to 
the be.~, ofbls or hcu1billt:v. 

(c) I( il appears to the trial court 
that lhe parents, ~uardian or 
custodl11n of a juvenile who is 
11 pnrly In a judicial proceed
ing, arc cnlltlccl lo counsel 
and the parlics arc unable to 
afford counsel, upon request, 
the court shnlf i!ppoinl coun
sel to represent and assist thl! 
parents, (Wardian or custodi
nn. II shall be the dulg of the 
(lf1pointrd rounse/, as an offi• 
cer of the court and a.~ a 



member of the bar, to repre
sarit cmd assist /he parties to 
the best of his or her abililJI. 
(emphill\is supplied) 

rt is, therefore, lhe opinion of the 
Disciplinary Commission th11t attorneys 
who are appointed gu1mli,111s ad {item 
are advocates for lhelr wards Just as, 
and in the same manner as, relained 
attorneys are advocates for their clients. 
Accordingly, guardians ad lltcm are sub
ject to the same prohibition against ex 
pal'fc communication with the court as 
are all other lawyers involved in the 
adjudic.itc1ry pnicess. 

The prohibition applic11.ble to attor
neys is codH1ccl in Rule 3.5 of Lhc Rules 
of Profossional Conduct which provide~ 
as follows: 

"Rule 3.5 Impartiality and Decorum 
of the 'Mbunal 

A hiwyer sh<1II not: 
(a) Seek to inOuence a Judge, 

juror, prospective juror or 
olher o(ficial by means prohib
ited by law; 

(b) Communicate ex parte wilh 
such a person excepl as per• 
mitted by law: .... " 

l\ similar prohibition applicable to 
judges is found in the Canons of 
Judicial 8thics. Cr1non 3(A).(4) of the 
Canons of Judicial 8thics pi·ovides a~ 
follows: 

"A judge should accord to every 
person who Is legally interested in 11 
proceeding, or his lawyer. full rlghl 
to be heard accordJng to law, and, 
exccpl as uulhori:t.cd by luw, ncilhcr 
Initiate nor consider ex parte com
munications conceming a pending 
or impending proceeding." 

While Alabama appellate courts have 
never specifically addressed the issue or 
ex oarlc communic11t ion with the court 
by il J;luardian (Id litcm, other jurisdic
tions have expressly ruled on this issue 
and h:ive held 5uch ex parte comrnunl
calion to be eLhically prohibited. Sec, 
c.g.1 Moore 11. Moore, 809 P.2d 261 
(Wyo. 1991); Veazey v. Veazey, 560 P.2d 
382 (llluska 1977): Riley 11. Erie 
Lackawanna R. Company, 119 Misc. 2d 

619, 463 N.Y.S.2d 986 (1983); De Los 
Santos 11. Superior Court of Los Angeles 
County, 27 Cul. 3d 677, 613 P.2d 233 
(1980). 

The question of ex parte communica· 
tlon by a ~~1ardian ad lilem has also 
been ad<lre~~e<.I in a treatise on the role 
of the guardian ad lilem. 

"The guardians are usually afford
ed lhe same rights as Lhc parties' 
attorneys (e.g., of making opening 
statements and closil,g argu• 
ments). Guardians cannot be 
called as witnesses. 
Guardians ud lilem may not have 
ex parle communications with the 
judge." Podell, The Role of the 
Guardian Acl Li/em, 25 l'rial 31, 
3d (Aprll 1989). 
Por the reasons cited above, il is Lhe 

opinion of the Disciplinary Commission 
of the Alabarrw St.1te Bar thal an attor
ney who serves ai; a guardian ad !item 
may hot have ex purls conimunicalio115 
with U,c trial Judge regarding any sub-
stantive Issue before the court. • 
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for Alabama State Bar 
members like you. 

Running for your plane? With Avis Roving Rapid Return•· you wlll have your 
rental receipt within a minute after you pull Into our lot. It's one of lhe many ways 
we try harder at Avis lo serve Alabama State Bar members better. And here's 
another way. Mention your Avis Worldwide Discount (AWD) number A5301 oo 
when you call our tolHree number, to get special "members-only" rates not 
available to the general publlc. Use lhe coupon at right and You'll save evon 
more. For reservations, call your travel consultant, Avis at 1-800-698-5685, or 
reserve your car onllno at www.avls.com 
Avll (~AtUt o.1 OM c"!firt. 

Ct2UOO Avl• lu!ftl A ta r !Syt1t1m, l11c 

j Especially for Alabama State 
, Bar Members 
' : Save $15 On a Weekly 
: Rental! 
I 
I 
I 

' I 
Mont All Av11 lntormcdl&to lhrouvh • full Slxo /ou~door 
m. Thon, pro1en1 1h11 coupon Al a putlclpnllng Avl1 
tocnllou lu Lho U.S. nnd rocolve SIS otr • weekly 
rcnlnl. Subject lo complete Tunn, nnd Condition,. Vur 
rc1orvnllti111, ti ll your lm·cl roniultaut or Avli ft!• l· 
800-698-5685 and lll~H!JOU )'(JUI A•I• wo,ldwlOO IJLt
COIIOl (AWO) numbl!n i\5$0 l 00. 

TtMMS ~Ll CONtln'tONS 
Coupon l'llld on nn lntonncdlnlll (Group C) through a l'ull 
Sire rou~door (Group E) car. 06111111 oll nppl101 lo tho ro1L 
or tho 101111 rMJal with• nilnlmu,n orn\'ti~. coupon 
mult JJt ,umnll<lriid ~t Un16 •J( a·ntlll: 011~ ,,.., !illlllil. All 
~dvnnc~ rt1~rvollon l1 re1111tf'C!d. Moy not bo u,cd In 
conjuncsilon wllh Any othor coupon, promollon or nfli!t 
Coupon valid Al plll11clpotlng AvlJ IO(Ationa In the coutlgu. 
ou, United St•t••· Orfor ml!¥ not bd avallalllc dirhi~ holl· 
di!)' ond olhcr blackout poriudl, Offer n,.Y 1101 lit n\lnllAblo 
01111111111~1 at aD lime,. Cm 1u~Jttt to avollohlll!Y, ~. 
IIXAI go\l\1mflli'nt 1111·tl1Mge1, YOhldo llwi,lng r:e,, And 
011t1~n•t 1ttm1, 111rh ,, ww. adllhlonnJ drlY!!l' r,:,, •nd fucl 
10rvlc11, .,,. oxlr11. Renter mu,t 111e1:L Avl• ago, drlv,,r Md 
c:rcdlt requlrnmcnll. Minimum age 11 25, bul 11~ vacy by 
IO(Allnn. RenlAI 11111,t bt!jjln by!\13Mlt. 
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Runto.1 Brue, Alft nl b11trueUou,. At Chl'!dcont: : 
• In AWD. nn1nr ,\530100, • 
• In CPN, an1cr Mll()0222. i 
• ComplcJo thl, lnfonnatlon; : 
RAM______ I 

Rcllllll Lotatlon. ___ A II.Ir ' 
• Allfith 10 COUl'ON II~~. " I~ . ! 
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The 

ne- our 
VLP Case 

Th11l/11b11ma I.OW//llt 

By Professor Pamela Ii. Bucy 

"o Kyf,1en in Use. No Sparks. No 
Open P'lames," warned the 
cardboard sign on t:he fronl 

doof o( the small white hou~e. Above the 
door were Christmas dccor11Uons (in 
March). The ancict1l furniture 011 Lhc tiny 
porch was well-kept, just as every inch of 
the house proved to be. When I rang the 
doorbell, Mrs. Branson' slowly came to 
door, welcomed me wilh a smile, and 
invited me in. Limping, she led me to a 
room dominated hy a lar~e bed. To the 
side of lhe bed was an oxy~en t·nnk. She 
let herself down 011to in Lhe bed, gasped 
for air, and smiled agafr1. Book$, especial
ly Bibles, were everywhere. 

Soon a(ter she settled lnlo place, Mrs. 
Branson's face lit up. "Hi, Baby," she sald 
as her husband of 39 years shu(-(led in. 
Mr. Mranson, age 84, and stooped over. 
was dressed church-neat in n bright 
orange ~h!rt, Ris smile was bri!lhter than 
his shirt. Mr. Bran!\on shook my hand 
fin'l"lly, welcomed me to their home, and 
silenliy backed oul of lhe room as Mrs. 
Branson told me their story, between her 
smiles and gasps for air. 

Several years ago Mr. and Mrs. 
Branson bought a new furnace for their 
home. In the summer of 1999, they 
bought an air-conditioninl{ unit. Both 

were installed in the crawl space under 
Lhe house. When fall came and Lhe 
weather Lurned cool, they Lurned on 
their furnace, but there was no heal. 
'!'hey called lhe company thal llad 
in~talled the heatinF! L1111t, for which 
lhere was a current warranty on lhe 
unil. A company repair m~n come, 
crawled under the house and came out 
decloring Lhal someone: h11d "intention
ally sabotaged" LI1c unit by cuLUng a 
wire. He staled thaL such damage was 
outside the warranly, and he w!lsn'l 
~oinF! to fix it. The 13ransons called the 
company that had pul in the air condi· 
tlonina unit A ref)air mc1n from Lhal 
company came out, crawled under the 
house, and declt,red thal his company 
dldn'l cul the wire on Lhe heatlnF! unil, 
wouldn't do such a Lhlng ancl wasn't 
responsible for· flxlng IL 

/\bout this tlmc Mrs. Branson, who Is 
in her late sixlies, had been hospitali:i::ed 
nnd released. She came home to a freez~ 
ini:i house. Her doclor explained in a let• 
ter ;idclressed "To Whom i~ M~ 
Concern: Mrs. Branson thasl ... emphyse
ma, he/.ll't disease and diabetes [and] is 
in dire need of having her heal lurned 
on as the weather has suddenly turned 
cool. Her medical condlllons wlll be 



i1dversely affected by failure lo lum her 
heat on or hnving her furnace repaired 
as ~oon as possible." The Brnnsons were 
l'unnlng oul of options. 

Because she had "heard lnlk about 
how much good they du," Mr~. Branson 
called l,egaJ Services. They Invited her 
down. Mrs. Branson wa~ loo Ill lo ~o so 
Mr, Branson went. The Bransuns live 
entirely on lheir Socilll Security bcne
Ol~. so lhey qualiOed Onnnclally for 
Legal Services. Since they also present
ed n meritorious and non-comple>< c.ise, 
Legal Services referred Lhem to the 
Volunteer Lawyers Program.' Within 
two weeks. Br:id Cornett, an attorney in 
private pmctice who h:id agreed lo han· 
die Yl.P cases. mel with the 13rnnsons al 
his law omce. 

"I le was Jusl beautiful." Flnsh of 
smile. Thal is how Mrs. Branson 
described Cornett She glowed :is she 
described their visit lo Cornell's law 
office: " I can'l go upst;iir~. I Ir came to 
me, downstairs. We took him all the 
pnpers." Comctl graduated from the 
University of Norlh Carolina !:ichool of 
Law in 1995 and has been pracllcin!l in 
Cndsdcn ever since. As I heard him 
beKin lo describe the Branson5' Ca$C, il 
bccnmc clear lhat he is one good lawyer. 
"llecnu~e It was already cold when they 
camll in, we had to iiet some uclion 

quick. So, I told them we would nle in 
smnll claims court for whatever it cosl 
to hire ~omeone to come oul nnd repair 
the furnace riitht now. Then we would 
sue both the healing company and the 
air conditioning coml),'ny and let them 
fight il out. We knew one or them was 
to blame. !L's a cinch neither Mr. nor 
Mrs. Brnnson had been crawllnl! nround 
under their house since IMI winter. :1 
lold Lhe Brnnsons to look up n hculini:1 
repairpcrson in the phone book and ask 
Lhat person to come out and give a free 
c,Umatc of what it would take to fix the 
furnnce. I told U,em to tell lhe repair
person we would hire him to do the job 
when we won In court" 

"Well," continued Mr, Corn<::lt, with a 
big grin, "the Branson& called bilck in a 
day or so and said, 'It's all (i,ccdl' The 
repairman crawled under Lhe house and 
c.1me oul saying. 'lt's no big deal. I fixed 
IL" 

Would the Bransons have c.illed a 
repairman if a lflwyer hadn't explained a 
way they could pay for the repair and 
been willing to pursue their legal rights 
to obtain such payment? Prob;ibly not. 
As Mrs. Branson explained. "We didn't 
have any money to gel .1nylhinR fl><ed. 
My medicine look il all." As lhis case 
showed, sometimes reprcscnllng a 
client simply involves C><pl,1ining lhcir 

options. The YLP gives poor people 
some options. 

Brnd Cornett has been :i Vl,P attorney 
for aboul three years, he guCS$1!$, :ind 
Lhe l3ransons were his third YLP refer
ral. "The YLP cases certainly are not n 
burden,.'' explains Cornett. "They never 
come close to 20 hours." Why did he 
enroll In U,!l VLP? 1 lis words: "If you're 
n professloMI, you have prlvllci;tcs. You 
should give something back. There is a 
~alisfactlon in doing good. It's diffcrcnl 
th,m your paying cases. You can'l do 
these cases for anything but doing good. 
It's sntisfylni:t to know you helped some
one just because you cared." • 

Many tlumks to Unda l.u,ul, W.11thc 
I-loll and t!speclally to Brad Comcllc1. 

Endnote• 
I A pMudonym. 

2. Tho \iolunlNI' UIW)'Drt PIQOmm (VL.P) begnn 
llotowldo In Alabama In 1991 Mo:lllod n"Of lllo 
highly auooeuful Mobile l36r Aetoc111llon VokmtDOt 
L.awyor11 Progmm, u provld91 a wny lor lowyore tn 
Aloba111a to hulp tholr oommunl1lo1. Allomoya 
onroll In lho proomm by eg1oolr1g 10 p1ovldo up 10 
20 hour•, por yeor, ot tree legal Hl\lk:e 10 poor cltl
tent ol AlllbrunA. Cau• 11.ro rtlonod to tho VLP 
from l.lil31 SeMete OIi~ around tho etnto 
llolole roklm,1, ll10 -11re 1c:1etnod lot ment 
Md COffll)loicily (OJ>Ch - lhould be r8*11Ylll>lt In 
20 l'ICKltt Of IHI) and mo potonllol cliOIII I• 
11Ct00!10d IOI IIIQQrn9 Oligll),IIIY (mini 111/e II Of 
bOIOw 128 porcont of povorly tOIIOl, curr,nlfy 
$1,776 monthly, fora hou&ohold ol lour), 

Experience the highest quality, and greatest 

Videoconferenci 
• One Call Reservation Service 
• Global Connectivity 
• Professional Environments 
• Convenient Locations 

• World Class AT&T Network 

11 , .• 
HQ GLOBAL 

WORKPLACES • State-of-the-Art Equipment 
www .hq.com 
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0 f1FICB or THli Go v ttKNOR 

DoN Srnall LMAN 

CO VllRNOR STATE OF ALABAMA 

September I , 2000 

Dear Fellow Alabama State Bar Member: 

STA1 e CA111 ro t. 

600 O!iXrll KAV l:NUli, ROOM N-101 
MONTCOMERY, AI.AllAMA 36130 

(334) 242-7100 
FAX: (334) 242-0937 

Lawyers bave been at the heart of every major refonn movement in our state and in our 
nation and, in addHion, Alabama lawyers give of their time and their ta.Jent everyday in their own 
communities. To further this involvement I arn writing in support of the Volunteer Lawyers 
Program ("VLP") and its efforts to encourage pro bono and charitable legal work within the 
State of Alabama. As Governor, and as I\ lawyer, I know how important it is to provide legal 
assistance to those who can not afford it, and those in need. I ask that you join this effort to help 
the people who need it most by signing up for the YLP. 

As of February I, 2000, Alabama had approximately 10,800 licensed attorneys. Of these 
I 0,800 licensed attorneys, 24% are performing pro bono work through the state ' s recognized 
volunteer progl'ams. To the lawyers who are already signed up, I say thank you. My guess is 
that your experiences on these cases have been among the most rewarding of your professional 
life. To the lawyers who are not yet part of VLP, T say help your feJJow Alabamians through the 
VLP. Alabama is a great state, but we can make it even better. 

To sign up, or for more infonnation, call Linda Lund, the Director of the Volunteer 
Lawyer's Program at269-1515. 

310 , SEPTEMBER 2000 Tha Alnh<rmo I./IIIIJIRr 



If yol1 '1·0 n ot lnJJu.1•od with th o Atto r neys' 
Advnntago Profoeslonal Llnbillty Insuru.n oe P1•og1·nm ... 
you should objeot to your otu·1·ont hu1w·er 
on th e following grou n ds: 

1. You may be paying too much fo1· you1· 
liability oove1·age. 

2. You m o.y not have the broad coverage 
you 1·eally ne ed . 

A tt.ornoyt1' Advantage Prof0881ona.l 
Llnbility TnRltr!U1 00 offOl'R b?'Olld 

oovcwngo ... up to $10 million In llmtl.e . 
Program benof1l8 lnoludo : 

• First. Dollar Dotenso 

• Olrllms Exponse tn Addition to 
LlablUty t.l ml ts 

• Risk Manng omon t ProrrlUll 

• Full Pr10 1• Aotr, Covo 1·1~(/;'0 Av~Uablo 

.Bo&l or all, Lt~ un clorwrltt.cn by TIO hv111ru.1100 
CompMy , A.M. Beat rat.ed "A" (Exoollent }, XI. 

mrrJ Pro/essiomtl Ua bility 
lEJ::Y l 11sm•a nee, J uc. 

IID11 NSURAN CE ... 

Don 't dulayl For more 
informn.Uon , li10ludlng 
a no-0bllgaLion 
quot.allon , OOlJ t.ocla.y. 
Plus you 'll rooe!vo n / 
l'rea copy or 'J'lw 
Quw·tm· Hou, ., 
lhe nowslollor ror 
AttornayR ' AdvMtngo 
lnflul·O<IA ~hat oonl.nlne 
useful , prfl()tloa l 
lnfornmUon on wnys 
to ma.nnge rlsk tr, you.r pruotlce . 
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STATISTICS OF I NTEREST 
Number sitting for exam .................................•................ 
Number certified to Supreme Court of Alabama ........ , ...................... . 
Certification rate• ... .......... .......... . ......... , , . , . , ... . . , , ......... . 

Certification Percenta ges: 
University of Alabama School of Law ......•..• . .•... ..... , ..........•........ 
Birmingham School of Law ..............................................•. 
Cumberland School of Law ...................... ...... . ...... ............ . 
Jones School of Law ............•.................... . .................... 
Miles College of Law .................................. .................. . 
*Include.~ only those successfully passing bar exam an.cl MPRE 

--

:.112 :.:HPT DMll ll ll 2000 'fh• ;l/a/lfl,1111 /,CWVtt 

343 
140 
40.8 percent 

63.9 petcenL 
23.6 percent 
42.4 percent 
49.0 petcent 

7.1 percent 



Alabama State Bar Spring 2000 Admittees 
Algood, Tonny I lnrold CrenAhaw, l(~vln Kini!, Chin 11nvid Precise, Jcnni(er Slonn 

All;idonnn, Anthony Joseph Cronler, G~rl Hone Kiri»•, Nnncy Mnrlt• Priest, l<uth Onn MIiier 

AnderAon, Nnncy Ellen Crowe, l'aul Vinson Lacey, Nancy M11dcllnc Rnrne~ Recd, ittlwln 1.oul~ 

~la tock, Bryan Frederick Den8on, Jonnl\ Mlll11r Laater, NlchulllS Chnrle, RobcrtAon, John l·'oatcr 

8n1ll11y, Mnrgarct f!:liznbclh DeweeA, Jennifer 'l'hereM !Allford. Wflllum Donald Roaa, Katrina 

Billey, Clyde 'li)mplc 111 Dunaway, Ocnni5 Christopher Lewis, Klllhnrhw Polsorn Rotenberry, Jeffrey Cl~nn 

Baker. Ceorl{e Riclmrd Dyke"· l..uwcll Moriian Jr. Ma:rlln, Alice l(ny Rucker, M~rcdlth l)awn 

Battle-Hodge, Juraldine EdmondAon, Rodney Lavon Maxim, l<l"Vln Allen Salle, Carl Hobert 

Roni , lJ11vld Willlom Farrow. Rc11Jamln I lenry Ma.-~11. C:crnld Saloom, Jciscph Michael 

Beera, t' lm1dc lkt!Vl'S Pilz-Ccrnld, Mlchnel Sean McBride, Vnl~l'i Jt,an Snlkr , Christopher l>onald 

Behel, Junnifcr l,y11n Holl Fowler, Stc11hc11 nunnc lllcClll'ty, Willlnm l.nring 111 Seaborn, INry Sh1111c 

Bcnencltl, l<nrcn Louise Sehwnb Fred~rlck, Plllrlcln /\1111 i?lnocchlo McCurlcy, Dtmnn Jenn rruppo Scllcra, Angelo Christin~ 

Benton, Wllllttm IMan Frier, Hichord Charles McGhcc, BIiiy Sh11un S(okJnnoa, Constantine Pete 

Berry, l!obrn Allen Fulford, Ocie Lee McHolc, Kristi Cnrolyn 11~1!.lmnn Shaw, 'l'llmmy 1,ynn 

Bradford, Bobby Jene Jr. Fuller, WIiiiam I lcnry Jr. McHenry, Michael Bumls Sldel'lut, Caroline Mnry 

Bradley, Cary Morrison Jr. Cant, Kelll l<enncdy J\ld vcr. Lee Allison Smlth, Anthony Rynn 

Brockman. Robby Ccrnld Cnnlm1r. l~rcdn 1'arlene McLcan•'Thylor. K;ilhcrlne Maril' SmJth, Dilwn Celeste 

Bronner, llnymond Lo11i:1 CiJTth111, Hobert Anron McNnlly, l ... 111r11 IWz,,bcth SmlU1, Nnlhn11 Whcelur Barwick 

Brower, Nancy ~nl!li~h C~ls, l>anicl Jerome McNamce, l(cvi11 Alexnnder Stephcna. CMy l,nnt 

Urowcr, William Scoll GIibert, l,ertlhn l<ny Mercer, Hobcrl McCny Dearing Stimac, Snmh l,oul~e 

Drown, Chnd Hoburl Oon:r.nlci, 'l'homns l•'red~rlc MIiier, Chrl$ly Michelle Stronl(, Chri~I inc Marie Rucinski 

Buckner, Jnme$ f!l1ndy Jr, Cl'll,)', Hrct Mlchnol 11111chcll, Allen l<enn~lh Thylur, Jon Chrlton 

Buxton, Rebecca White r•rlce r.uttloey, Mh:hnd Steven Morgan. l{eith Ander~on Thomu , MellsAA Ann 

8ycr1, Shelly l.ynn Harmon, R:imlnll l.)lll' Mom&, Krcg I.nylon Thomu. Robert Jn~on 

Byrne-CrulchOeld, M.iry Eliznbelh Hffl'llllon, Crt,t<ll')' Unvid M11tehu, Phlllp John Tliruh , Adnm t.:Ouv~rlurc 

Campbell, Hohm hrnc.\ llam 1, Joquctlc Edmollllon 111oul(ey, 11cler J11mes '1\tmcr1 Thomos i-:vcrcll 

Carlton. Mark I Inward Hatton. SMford llcwcy Jr. Obndovlc. Virginln Mlchellu 'fylcr, Phlllp Ol~n 

Corlee, IMc Scoll Hemmer, Snndrb Mnrle Odom, l<ri~ll Miller Wade1 Emily Dnwn 

Chrl~tllln, Ch11rlollt Coker lllckn, Mlchnel Brinn 011lettec, Powell C, Jr, W11lkQr, Slcphnny Rene 

ChrlftUe, Su~n11ne flalcs IIJcke, Shnnnon Nicole Ozerdcn. I lnlll Sulcymnn Wnrr11n. 1'yc ltondtill 

Clark, Oavld Richnrd Hocutt, Jcm•oh Nell II l'ndgctt. John Mnrk WatklnA. Jason Robert 

Clark, Hon:ild Linwood Jr. Holland, Chrlatophcr /\Ion 1'1rk, Li1 .. , Ann Watkins, John Mh:hnel 

Cla.Ylon, Philip Warner Howard, U11dn Lou Parker3on, Chrl&topher Uatt!S Wuver, An1bcr Zlar 

Camba, Rri(III Kflth llowcll, Sybil Corley Patterson, Tommy W11ync WIiis. Bll1.<1bclh Stunrt 

Conwell. Jo~e11h Thomn, Ill tl11,thu , Wandtt Call Paulk, IJcbrn Jc.in Wllaon, Ji1111e• PhilHp Jr, 

Cooner, lloul(lns J lownrd Jackson, Perry Cnrnrlt Perez, JoAnn Mnl'lt Windom, Mnry Ednn Becker 

Cooper, lfomiliJ Woynt Johndrow, Stephnnle Northcutt Poe, l>cnl~e Bh1~ WoodmRn, I larold l!dward 

Crnddock, Pat rick Carr Johnson, l)cvona l.ynn Poole, Detm, Lorraine I layne$ Wyntt, J11111~s Alcx1111dcr LIi 
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St/J/JhWdlf Northc111t (iOQ(J) um/ 
Wu/tar Nurthc11tt (19/JO) 
<1clmlll1!1• tmd lmither 

Christy M. Mtll,rr (2/)()()) muf 
Gc.orge W. Mf({l!r (l!J9S) 
admlf/oe ,md faihor 

/1111r.11 b'llmbolh 1J11me-Cr11tchflold 
(2000) and Judqr Oratf(/J!J f), 
Uunw (tft19) 
alfm/111111 and uM/1.1 

Ja11111S R, IJucA,wr, Jt; (2000) u11cl 
ilnna Nundorbµrk 811cA,wr ( 199!1) 
ttdm/t1~11 ,md 1ulr.r 

W/@1111 S1XJtl /Jro1wr (:JOO{)) 1111,J 
Wtll/11m J. 11m11~,, ( J.985) 
odmi/lc,• and fa/hl'r 

1Nlzabi!lh J,'. Wills (2000) ,1r1d 
Rob~rl A. Wills, Sr. (1974) 
11dmiflet• wul father 

Thu Alabama Luwvur 

Ru/11 Millur /'t(u,~f (3000) 1111d 
C:Jhrt.,lophur MMw~I M1W (19U9) 
admit/or 1111d husb11nlf 

. 

l(olh11ritw M~f,,,nn lf'llulor (fiQOO) 
11nd l ,,N, M¢l,1ran (1983) 
udmlllciu cmd fallll!r 

Jwcph 'f. <!:OniµIJ//, 1/1 (2000), JQ.roph rll/1mu~ Coniwll, Jr. (19,?Q), John C. 
Bu//1'11 Jr. (1!}1;3) and Hlwl /3ul/lJ.t M/:J)/111ll!l (1917) 
«clm/1/(!c, fathor, 1111cl11 amt aunt 

Sqbll Corl~// ffl)/tx·ll (2(){1()) Ulld 
Cll'n/1 Cha/fin (1982) 
adm/111!11 mu/ brr,//1ar,in·lauJ 

Dc.bra Havncs Poole (30UO) a,1d 
Jw~ph M l't>ol~, Ill fl.976) 
11Jmfllt:I! nrlcl lw:ilxmcl 



/Jt,•t N. ()tuy (:NJ<J-0) 11111/ K1'rlt1l'lh 
f.: <iflll/, Jr. (1998) 
udmfll,·<• um/ hroth,'r 

IVl/llum Brian &,,t1q11 (:JO()()), HIii &1111011 Sr. ( /96'0) 
amt /Jlllv lll'l1ln11, Jr. ( 1.97!1) 
udmill,'I', vr1mdlu/lil'r n11d fnth01r 

Narv l\limfqm (20()()), I.I. <:111w1H)r Sti·,~· Wi1uklm ( 1974). 
Mil,,, IVmtlom ( 1986) a11J RD.nm11o• l\l/11tlt1<11 (1,995) 
ud,nl/1,'t', luu.lxr,1d, bro/Im 111 111111 ,md ,ISi" in fm,, 
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Notice of New Business 
Hours for the Office of the 
Clerk, United States 
Bankruptcy Court, Middle 
District of Alabama 

Effective October 1, 2000. the Bankruptcy Court Cle, k's 

Office Al One Court Square, Momgomory, Suite 127. will 

be open to the public from 8:30 a.m. to 4·30 p.m. on all 

business work days An after-hours reposito,y box will be 

available to accommodate the filing of documents outside 

of ths 110,mal business liours. Documents i,laoed in lhe 

after-hours repository will be reu laved at 8:30 a.m. eaah 

business doy, ond file stamped AS of tho previous business 

day Anyone who has an emergency tiling after hours can 

contact the duty clerk at pager number (334) 516-2547. 

How 
Can YouQl,~-.:i, 

Bein 
Two Places at One Time, 
With the Alabama State Bar's video-conferencing fadlltYI 

'111Js sw1e-or,u1e-ar1 faclllty, located on U1e third noor or the state bar 
building. Is avalloble to all state bar members for vldeo-<onference 
mC<?llng.s and dcposlllons. Mdeo-confcrendng Is a (011rerence call 
where you not only hear the person or people you are talking to, but 
you St.'e tm,n, also.) Some benefits lndude lime and cost savfn&$, 
travel cllmlnallon, group 1ntm1on, dil~ sharing, quid< response 
lime, and Immediate feedback. various opplkiltlons Include btiSI~ 
mt't!Ungs, C?Xpert witness lnteivlews, dlstln<e ll!ilrnlng. remote oopo
slllons, dlsa>VCI)', s1?JnlnalS/lrillnlng. and continuing legal edUCilllon. 

For more Information about rates and scheduling, 
contact Lauro Calloway or Sandra Clements at the 

Alabama State Bar, j334) 269·1515. 

~18 HPTR MII OR 2000 

The Alabama Center for Dispute Resolution 
thanks tl,e following mediators w/10 performed 

pro bono mediatio11s /111999. 

H11lun Johndon Alfottl, Esq rt1omas B. Klinner, Esq 

Hon Oanlul B Bunks, Jr flon StUi.lrt Luach 

Kayo M 811rb.1reo, M S , I P.C Fdwin K Uvmgston. fsq 

John B Bough. Esq. Ralph P Loveless, Etq 

Richard W Boll, Esq John R Mut1h11ws. Jr , Esq. 

Wllllnm K. Ball. Esq Rodnuy A Mox. r S<i 

Mon. Clyde Alan Blankenship Douglas Mcl'lvey, Er~ 

Loo w. Oo1do11, ~sq, niornus McPltarson, Jr, 

Hownrrl F Brvnn, Ill. EsQ Edwl)ld P. Muyorson, Eso 
Hon. rorry I ButtR Charles P, Mlllor. Jr,, Fsq 

Malcolm N. cnrmichaol, Esq Pameln E. Nnll, Esq 

Stephen E Clomants. E$t1 Hoo CloUd u NullsM 

LOUIS C Colley, Esq ffook l Nelson. f~ 
Robert A Cothren, Esq Hon J Richmond Ptarson 

samuol N Crosby, ~sq Allnor R Powoll, Ill, Esq 

Grogo,v S Cu3lmono, ESQ, Ro1Jo11 r Powo1s. (sq 

Joseph W. Devenport. Jr .. Esq Hon Daniol J Royn11l~s. Jr. 
I loi1. John W, Onvis Nlcl1ola~ B. Roth, I.sq. 

Hendon 13. OoOray, Esq. Adlor Ro1hschllcl, esq, 
Charles L Donnburg, F.sQ Jnmns H. S~ndlln, EJq 
Brnndu S. Dol1or, Ph.D. Emestme S. Sapp, Esq 

Kennoth r. Our\hnm, Esq Sondra II Segall, MA, LPC 

Mlr:haal f Ford, Esq Hoo Kenneth o s,rron 

ldward M G!lilrgo. Esq Donna WessO!l Sma IDY, Fsq 

Ll)uru S Gibson, (sq. llon John U. Snodgmss 

Brock B Gotdon, Esq Alyco Mnnloy S11111ull, Psq, 
$tov11n P. Gregory, Esq, Charles A S1owan, Ill, Esq 

llun. Rogor llolco111b H~1Je1 t I rl1otfurd. Esq. 

Gwondolyn O I lorrls, [Bfl I Ion IJ Randoll Thomus 
D. Patrick Horris. Fsq Wayne P Turner, Esq 

Clalru S,uonno Holland, !:SQ Mrchael E Upchurch. Esq 

Cl1111tuphor Hughes, Esq Glon G Wuddull, E5q 

Hoo Keonoth R lngrom Robert C Word. Jr. £sq, 

Anno B lsboll, Esq, Keith Watk111s, E$Q 

ttor1 Wllllnm O Jotton Putrfolo O Wornor. ~ 

Hon John Maxwoll Karth Monha F Wllllorn~. Esq 

IJouglan L Koy, E~q. David B. Zimmnrman. E~q, 

D1, Kori Klrkltllld 



WAR STORIES 
Recently, The Alabama Lawyer asked our readers to contribute '·war stories" to be 

published in upcoming issues of the magazine. We were looking for humorous tales 
and anecdotes about Alabama lawyers and judges. J1ere are a few contributions: 

Ledy Catherine "D uring 1985, I wns an ns-sistnnt district attorney 
ln Baldwin County o.ncl was responsible for 
prosecutinll an individuol chorged with a sexual 

offense. In readinll the investiRative reporls. I noticed 
that the defendant stated lhal 'he was 1.mcl1.1r a sr,ell of 
wllchcrafl' at the time of the offense. He, thus, appeared 
lo be invoking lhe 'devil made me do IL' defense. 

"On Lhe day of Lhe trial, construction work on U1e 
courthouse was in progress and the Lri.il wns conducted 
in nn interior room wiU, no windows. I noticed n stately 
woman sftUng on lhe front row, wearing a turban or 
head-wrop and who dressed in nllire lhnl reminded me of 
n psychic or palm reader. The prosecutor Informed me 
that this was 'L.ady Catherine' who WM II wilness Cor the 
defense. l_,;1dy Cutherine had npparenlly removed Lhe spel I 
of witchcraft from the defendant and was there lo testify 
in his behalf that on the night of the offense he w,1s, in 
facl, under n spell of witchcraft. 

"During lhc course of Ule lrinl, I was silUng on lhe edge 
or my setll rcndy to object the moment the defense of 
'wilchcran spell' was interjected into the case. When the 
defense begnn their case, unknown to me and everyone 
else in the courtroom, an afternoon thunderstorm, com
mon to south Alabama, has started outside. When defense 
counsel called Lady Catherine to the stand, J stood and 
objected lo her testimony on the bMis Lhal being under a 
'spell of witchcraft' was not a valid defense in Alabama. 

The very inslnnt U,c word 'witchcran• wns mcnlluncd, lhe 
light$ in the courtroom suddenly nickeml off and a loud 
chip of Lhundcr shook u,e entire building. 

''The courtroom fell silent ns I glanced over at the jury 
and U,en saw the Judge's facial expression. It was at this 
point thnt the trial judge called counsel to a side bar con
ference and we were almost unable to maintain~ pmfes
sional demeanor in the presence of the Jury. Al some 
point, I Informed lhe Judge that he could be confldcnl In 
his decision to sustain my objection because IL was clcilf 
that my objection had been sustained by n higher Judge. 
The 'witchcraft spell' defense did nol work- Lhc defen
dant was convicted." 

" W hen I was 
in private 
practice 1 

was often appointed as 
!lUilrdian ad lilem for 
individuals whose fnrn
Hies were :1ccklng to 
have ~hem commilled 
lo il mcnllll hospillll 
due lo their having a 
mental illness. One of 
those Individuals was 
fascinated with elec
tricity nnd had wired ii 
c;ir to his house to 

- Gregory S. Combs, ftlob/le 

shock cats und dogs uncl, som1:tlmcs. rciulives who muy 
happen lo touch his car. 

''Al the commitment hearing, despite my advice that he 
should not le~li{y, my client wanted to tnke the stand lo 
'defend' his nclions. After I lel hjm have his say, which 
clearly showed his need for commilment, lhe allorney for 
his family started his cross examination. He asked my 
client if he ever hcnrd voices and he said that he did. 
Opposinit counsel then asked whal the voices snid. I 
irnmedlalcly rose to my feet and objected on lhc grounds 
of hearsay. Much to my amazement, the judge, wilh a 
1,trln, susLalnecJ my objection." 

- Robert R, Lang, Moulto11 
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Montgomery's First Lady Combines 
Role with Judicial Duties 

By Elizabeth Via Brown 

Lynn Clardy Brlghl went Lo law school because her 
father said tho knowledge would help her in any 
C<1reer she chose. 

In l 9li:J, while working for the late allorncy 
Richt1rd Piel, lihe was appointed ns n 
Montgomery County l)islricl Judge by 
then-Cov. George Wall11ce to fill lhe 
unexpired term of Mark Kennedy, who 
became 11 circuit Judge. 

In November 1999, Judge Brl!!hl 
been me the Fl rst Lady of 
Montitomery when her husbimd, 
Bobby llriithl, was u,e victor hi a 
healed mnyon1l r3ce wiU, 
Emory Folmar, who had held 
the office for more than 20 
years. Now, nrtcr a morning 
presiding in court, she mi,thl 
spend her lunch hour culllnS{ 
ribbons at the op~nlng of a 
new business, Back in the 
courtroom for lh~ afternoon, 
she may have Lo dash off Lo 
pm1r teil at n meeting of :my 
of the community organizn. 
Uons which have deluJ!cd her 
with lnvitalions since her 
husband look omce. 

'1 Just covcmid my f11ce with 
my hands and shook my hcild," 
said Judge Brlgh~ of Lhc day 
her husband lold her hi! pl11nned 
to run (or mayor. 

ll would be tough Lo compete 
ait1iln~t such n dominant mayor a.s 
Folmar, but. said her husbnnd, he 
had a vision for 1>ositivc chnnge. Judge 
Brighl agreed. "Uobby wants lo do 
what's right," she said. 

When their parents talked lo lhcm about 
their father running for such a hi~h-proOlc 
omce, the Brights' three children also nllreed. 

said about their family, Neal, 17, Lisa, 14, and l<nthcrlne, ll, 
encouraged their fnll1l!r to run for mayor and appeared in 

his campaign advcrLINements. 
Combining h1;:r n11w duties a~ a first Indy 

wllh her well-established cnrecr as a judge 
has taken skilled orgMiznlion. Afler a busy 

start, when she agreed lo too many pub· 
lie appear:mccs, she htts reached a bal
ance bctwllcn Lhe courtroom, cl ty 

(unctions oncl Lhc nctivllles or her 
children. 

Upon completing l{ennedy's 
term. she won ii full six-year 
term in 1984 and was re-elected 
in 1990 and 1996. When her 
currenl lerm is up in Lwo 
years, she plans to nm again, 
which mean~ that if her hus
b11nd chooses to run for a sec· 
ond term as mayor, they will 
be c:onducling polillcal cam
paigns al about the snnie 
time. 

As the 13lh o( 14 chil
dren, Mayor Bright grew up 
on a form in Dale County and 
was tau11hL by his parents that 
serving the pvblic in a polili· 
cal ofnce is an honor. Also nn 
nllorncy, he has been as sup· 
porUvc o( his wife'~ career a~ 

she has been o( his. 
"I (eel like I followed a cour$1; 

chartered by my (alhcr," said 
Jucl,tc liri11ht, explnining th[lt Leon 

Clardy, now deceased, encouraged 
both his dnu11hters, Lynn illld Janice, 

lo i.tllcnd law school. 
In 1973, Judge llrlghl, the class salula· 

lorian, received an A.~sociate of Arts degree 
from Alabama Chrlsllan Colll!ge, now Faulkner 

University. Also an honor student at Auburn 
Even after being wnrned lhnl 
negative comments could be Map llchbv /Jrlght tm<I Ju//~ /.vim Clmv IJr(Jlht orrl11t1 ul IIH' 11tn1>1111111 St11lt• 

Cup/lo/ for o lli1111<.'T' purtv lo fN!n;o/it t/1'1 umdnK1rk.1 F1H1t1ticJl/w1 ul /'f11t1f!/f1111"1/, 

University al Montgomt.'ry, she 
earned a Bachelor o( Science 
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degree. then attended Jones School o{ 
Law. where she received n Juris 
Doclorale in 1978. 

Her judicial rcsponsihililic.~ include 
small claims and civil cases up to 
$10,000. Driving while Intoxicated, 
drugs, mlsucmcunors and preliminary 
and bond hca,·lngs in felony cases con
slilule lhe criminal coses she hears. 

She began n Domestic Violence 
Docket requiring counseling and niter· 
native sentences for defendants. 
Convicted DUI offenders musl confront 
victims of tramc acddcnL,; Involving 

groups. On the faculty of the National 
Judicial College and u,1: Alabama 
Judicial College, she trains new district 
judges. She also serves on lhe 
Montitomery County Domeslic Violence 
Tusk Force. 

The Brights are active al Flrsl Baptist 
Church, wh1:re Judge Bright ls chairman 
of Commu11lt-y Mlnlsltles :mJ Mayor 
Bright is a deacon. In J 989. tile Brights 
were named Fnmlly of the Year by the 
Montgomery Aduerll'.~er/Alam1ma Joumol. 

nlcohol In her Vicllms Impact Panel, ti Jut1JJ,• l1riphl 011 th, bend/ In hrr courtroqm 111 th;i 

For her conlrlbutions lo Alabama's 
Court Referral Program, Judl{e Urighl 
received the I lowell I leOln .\wnrd In 
1996 and wa$ al$O honored wllh lhc 
Justice for Victims Award by the Family 

program $he required her son lo allcnd Mo11/pomqrv Co11111v Courthou.w 
when he got his driver's license. 

The 13rights' daughters will have to 
do Lhc same when they get lheir licenses, and ns 
Montgomery's new f'irst Lady, Judge Brighi plans to open the 
pl'ogrnm to locaJ school students. 

"In prison ntl11·e and with Au11rds, lhe lnmntl!S make a big 
impression on hi"h school ~tudents," said Judge 3rlghL. 

Sunshine Center. Named the Public 
Citlz!ln or the Vear for the Montgomery Unll or lhe NaUonal 
Assoclallon of Social Workers, she was also lnuucted into the 
Roberl 8. Lee I llgh School Hall of Fame In 1995 and hns 
been the recl1>lenl of numerous other awards. • 

A new member of the board nf the Mnnlitomery Ballet, 
Jud1te Brijlhl Is al,o a member of lhc board of lhe Alnbatri:1 
Shakespeare Fcsl:val, as well as of oU,c:r civic nnd cultural 

Eliuibalh Illa Hroiun, a columnist for the Montiiomcry 
Advertiser. is o freelance writer liuin.Q in Ntmt,qomery. 

/ C.1:/J..d.,,.-JII.. 

.r. FtlfrcNtcr DcBuys, m CLU 

You cstublish so11ls !'or creating 
wcnhh. We holp you meet your 
~Oills, while 1>roiccll11g your 
lnmlly nnd c:stmc 1hrough 
msuroncc und f11111ncinl products. 

II 
The Company'n>u Keep~ 

23 I I I llt1hlt111tl l\vcm,r Soult, 
Su/11• 100 

8/n11/1111lw111. Al 35205 
205/933-0302 

Why pay more 
than you have to 7 

Oownlo,1d11t • 
WWW l,h1111l,or.J com 
,., c,111800 nt -)012 I II t 

~Kl SU AVAILABLE 

Name-brand law oHlce softwar e at discou nt prices. 

The biggest, mosl popul.ir lilies In lcgnl software are available frorn 
Blumbergis,xcelslor nl ~ubstonllal savings below publisher 11st prices. 

Tfmr,hp1 Dt,tuxe, 
Abacus Low, 
Amtcu, Allornl'y, 
nmn ft Pront, 
PCLbw Jr., 
011d mo,ol 

Blumbergsxcel~9_r* 
800 LAW MART 800 S29•6278 
Fu~: 800 561•9018 www.blumbcrg.com 
Atlli111tor1, TX No,c,011, C:A All1~11y, NV OdAnrln, Fl 

The Na/Joma 1,a,v~ ICPTe Mll!R 2000 1310 





&al'TIMlllR 2000 I 32 1 





-

/fr A//fft! f·. S11111h . • /,: and /fo1111/t! IV. h1rll'y 

lbe Alabama Department of 
Environmental Management 
A. Cnaatlon •nd Purpose 

In J 982, the AJnbmm, Lcglslut11rc cnl\otcd rhc Alr1bam11 
Environmcntnl M111111gcmcnt Acl (Act) which, 1imong other 
things, crcntcd the Ahtbmm1 Dcpnrununt ()f Envimnmcntnl 
Munugc111c_111. Silt' 191!2 /\lo. Arts, No. 1:12-612 (now codilicd nt 

Ala. Code §§ 22 22A· I, /ti set/. C 1997)). The purpoM: or the Act 
ww. to cswhlish ·•n comprchcn Ive uml i:001tllnntc:d program of 
e11viroJ1tt1Cnllll n'Ulllugcmcnt." /\/11, C"'lr § 22·22A-2. 111c 
Legislt11uro churgcd ADUM with ptimnry re:.ponsihilily for 
ndmmiMcring cnvirunmcntnl lcgi~lnlion. implementing the Slull:'i, 
envlfonmcmnl progrums, tmd developing n 11111ficd c11vironmcntt1l 
rcgulotory pennil syMcm. Ala. Codr § 22·22A-2( I). Tn doing so, 
lhe Lcgisl:uurc created un executive hmnch ngcncy 1h01 would 
11.~sumc the rcspo11sibili1ic., of the fom1cr Air Poll11tio11 Conlrol 
Commission, the Wotc1 Improvement Commission, the Alahnmn 
Woter Well Swndnrds Bou rd, ond some of the fun el ions of lhc 
Siute l-lenlth Dcp1111mcnt. AICJ. Codr ~ 22-22A-4. ADEM also wns 
t.lesignuted IL~ the dep1111n1c11t rcsponsihle lor implcmenUn& nnd 
enforcing federally approved or fcdcmlly duleguuid cnvironmcntnl 
prog,1111111. Ale,. C'<Jdt• §§ 22-22A-4(n) nnd 22-22A-5(4). 

a. Statutory Authority 
AOl! M 'N slututory powcrlJ arc enumtirutcd in A/(J. Coda§ 22· 

22A-5. In ncldltlun to Its 11111ncrous 11pccllic grunts of nulhorily 
including staffing, collection of fees nnc.J rulcmuklng, pcrhnps 
AOEM's most Sil[l1itic11111 u111hority for luwycrs representing a 
clleal 111 ILb power IQ INsu<: pc1 mil~ und to tml'C>rcc the Stnte's 
envlronmemul luws nnd rcgultulon~ by nsscssln~ t1dmir1istrutive 
civi l penullie~ und requiring specific nctions. Set· Ala. Cude§~ 
22·22A•5(12), (17), (18) ond (19). This nuthority gives ADEM 
broad discretion nnd o powerful mcchnnism for compelling 
compliuncc with 11e Stale':, cnvironmcntnl lnw~ and regulruions 
ugninst your client. 

Bear in mind that the v11s1 mujonty of AOl!M 's pcnnilllng 
dccibion1, ond enforcement nctions ore 111kcn nR "udmrnistnuivc" 
octions nnd not throuHh civil li1igotio11. TI1u1,, the forum ln 

which these action~ muM he con1cs1ct:1 I~ ordlnnrily before 
ADEM (infor111111ly) 1111d then hcloro the 8MC (formerly), not 
in u clrc11il cou, t. 

Pcrhnr,s ADEM\ 111os1 potent enrorccmcn1 nuthorily is to 
nssc~s 1111 utln1inlstrUlivc pcnully ugnl111H your clicnl. The Act 
nuthori1.c~ ADUM lo osscss pc1111ltics of up 10 $25,000 rcr vio
lution, nnd also spccines 1h01 cuch duy II vlulutlon occurs con
stitutes u scpurntc vlolutlon. Thus, 11 follurc to comply with n 
p1mnit condition over two cloys could result in ndminiiarntlvc 
penully of $50,000. 01 cour~c, the Act nL\o provides for u mlnJ. 
muru penalty ol' $ HXI per violotion, nnd AD13M is empowered 
w choose lht' amount of the pcnnhy from within this r1111gc. 
Howuvc1, ADEM\ discretion rcsurding the ,lmoun1 of n civil 
penulty is not unbridled. 

In tletcm1inlng the omount ol' nny civil pcnnlly, the Act 
requires the dcputt111en1 to consider the following fncmrs in 
proposing nn udmini tmtlvc rx·nulty: 

(I) 'T11e :.erlotl~nes~ of t.lw violntion, including nny lrrcp!U'llble 
hunn 10 the environnii:nt or th~! lo public IUlfcty or hellllh: 

(11) The i.tru1dord of cure manifested by the violator; 

( lJI) The eco11on1lc bcnelil, if nny, gained from the dclnyod 
compllnncc; 

[IV)T hc ,1mure. extent und degree 1,r success of the viola• 
tor's efforts lo minimize or mitlgnte the effects of the 
violuti(,n upon tho cnviro11111ont; 

(V) The respomlont's hlstury oJ' previous viol111io11s: and 

(VJ)The vloluwr'i, obllity 10 pny ~11ch pc11nhy, 

AD8M Is required by the Act 10 consider these l'nctol'!l. Ala. 
Cud<' § 22-22A-I 8(c). 111 wrn, uny cli~cus~ions with ADBM 
sialT nbout a civil pcnully. ond ccrtninly ony chnllcngc of a 
penalty heforc the BMC, should nddrc.~s those factors us well. 

ADEM's nuthority to is~uc civil pcnnl1ics or inR!igntc civil liti• 
gntion i:; not unfettered. According lo the llnvironmcnutl 
Management Act, lhc dc1>1111mc.:nt may nol 11npo!te un ndministra
tJve civil pcnnlly in exces, or $2SO,OOO. Ala. CtKlf' § 22-22A· 
5( I S)(c) (''Any c1v1I pcnnlly ns~es~ed ur recovered •.• Shi.Ill not 
be le~_s thun S 100.00 or exceed $25,000 for coch vlohuion. pro
vided however. th111 the totul pcnuhy IL~!IC.~~d in an order ii;~ued 
by the depu11men1 . • ~hnll not exceed .\250,000,"), Moreover, 
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ADllM doos not huvc 1hc uu1.lmrlty to ussess punitive drum1ges. 
Si!t.' Alnbt1111c1 Dept. af E1111. Morl(lgtJmt!flt. v. Wright lJros. Const. 
Co .. Inc: .. 604 So. 2d 429. 433 (Al(I, Civ, Ap1>, 1992). 

1i1c dcpiutmc11t 111ny M:ck civil ponlllt.les g1'C1\lc1 lhnn $'>..50.000 
only lhruugh li1i1.1111io11 in court. Srr Al". C<HII' § 22·22J\·5(18)(c) 
(llmiling 11moun1 ns,;cssed In an "order'' is~ucd by dcpanmcnt). 
Unrlcr the principles t>f odmlni,tmllve lnw your client is nol cnti· 
tied to a jury for admmbtn,uvc actions. but if ADBM St.-eks un 
enforcement ncLion m ciccuh court. you nmy dcmund u jury trial. 
See Alabamu Dt!pt. of l;im Mmwge1111·111. 11 Wright Bros. Const. 
Cu .• Inc., 604 So. 2d 429. 433-34 (Alli. Civ. App. 1992) (constitu• 
liorml right 10 jury 1rl11J 1101 np1>llc11bh: It> 11chni11i~1rn1iw pmcccd
ings)(ch:Jng 1li// 11 U.S., 481 U.S. 412, 107 S. Ct. 1831 0987 )). 
As yo11 nught in1t1gi11c. Al)P.M 1yplc11lly pursue~ its cnforccnuml 
uc1ions using i1s :1dmi11is1111tivc enforcement meohunisms rather 
1llnn hy inninting lillg111ion in circuit court. •nic st11tutc or limitn· 
tlons for ns~cssin~ n civil pc11111ty or liling u civil m:lion ib lwo 
yctu'!, fmm U,c dote uf' lhl.l violutic>n. A/rr, Coric§ 22·22A-5( 1 S)(c). 

C. AO M f:nfo e mnnt M , .hr nl m 
APTIM cn1ploys n "grnduntcd" onforccm<.lnt ~1r111cgy using 

both formnl nnd i11f(irmul 11clminl11tr11tlvc procedureN. AOl!M's 
gr11d1111tcd onf'tirccmcnt options CClnSist of' the follt1wing: 

(I) Silo inspection; 

(ll) Wn1 ning letter·; 

Oil ) Notice t1r Violnti(Jn or "NOVRMBF.R"; 

(IV)J\dmhu strotlvc Order/Consent Order (wi th or withom 
pennlty); tllld 

(V) Litigmion in c1rc11it cou11. 

1. lnform11I Enforoemen M• ·hod• 
A tclcphonc cull. woming letter or site rnspccUon ~hould 

he token 01Criou11ly. ·11,cy ohcn mdkntc that ADHM has 
rccc1vcd n complnrnt or up from :,Orne source concerning the 
facility. AO™\ field pcri.onncl will 11l111t)M lllwuyb follow
up with l111c1 cuntnct. Significurilly. 1hcrc 1s no right to 
"upi:>cu.l" 11 poMt.lon 101.en hy J\DliM rn n warning letter or 
dudng a 1olepho11e call or ~ite vl~it. Your clien1's tights to nn 
11d111i11istr11tive lljlJIC:11 of 1111 A DF.M enforcement nction 11rc 
limited 10 only lhosc cnforccrncnl mcihods wlTich fnll wit11in 
lh<.l ,11u11iory definition of ''nclminlstrnilve net ions," See AILL 
('o(/1' § 22-22A-3(K): ,ri,1· nl.1·0 Solid Wt1,we Di.rposal 
Appllcm/()11 nf /Jim/Ill Crm111y msp1,.~al, Inc .. ,,t al. v. AD.EM. 
IBM<.: Dkl. Nt>. 93- 17 ( 1993) (wumlng lt:llers not uppenl
nblc); W: J. 8111/tJ<.'k, l11c. I', M)et ,tf, LlMC Ukt. No. 878• J4 

CLE Opportunities 
The Alabama Mandatory CLE Commission continually evalu

ates ond approves in-slato, es well as nationwide, programs 
which ere maintained In o computer d1uab11se All are idenUfled 
by sponsor, location, date And specialty arai!. For a complete list· 
Ing of current CLE opportunities or a calondar. contact the MCLE 
Comnussion offlco at (334) 269-1515. oxtonslon 117, 156 or 158. 
or you may view o comploto listing of current programs at the 
state bar's Wob site. wwwolobor.01g 
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( 1987) (AOBM i;1atomcnts interpreting hs rcgull1lions 1101 
npf)e'llublc); K/111//l'l·ly•Clnrk C11r11. v. ADE.M, l!MC 0kt. No. 
!!9- 19 ( 1989) (AOF.M clcclnm1ory rulings not appcalnble). 
The Act limits odminlsLmllve nppeilli. to only those enforce
ment mechanism~ fulling within the definition of "odminis
tmtive uctlon(s)," to wiu1css m1d Exhibit List: the iS1>unnc.c, 
modificat.lon. repcnl or deniol of llny petmit, license, ccn:lfi• 
cmion. or vnrionc;e, or the , nme nciions with respect to I\JlY 
order. noilcc of violo1ion, chotio11, rule or regulation issued 
by /\DEM . § 22·22A·3(8). Other "lesser'' action.~ cannot be 
chollcnged ui;ing the ndmini~1n11ive uppcul process conlllincd 
in the Acl. Even oo, reciplenis should rei.pond Lo these "less
er" nctions in wrhlng. The rc:spon~c should provide enough 
dctnil 10 refute AOl!M's posilion or to demon~trute thfil the 
l'ncllity htl.!l remedied 1hc perceived violutlon. In nddltlon, l11c 
!lllcgcd violutor should rcquc.~t un C>pportunhy to meet witJ1 
AOEM lnfonnully lo discui;s the siluntlon. 

2. Nolfe of Vlolntlon 
A NOV UM LI BR iN u more formuJ type of enforcement 

mcclumiN111, tu,11 Nhould Ix: viowed n~ 11 sign of rnol'C 1hi11gs to 
come fro1t1 AOl.!M, 111ypiu11lly $lgnnls Utt! recipient thm on 
U(hllinisin1tivc order Is fM hcoinlng nhscnt i111111c;clii\tC nc~ion 
10 remedy the referenced violmion. A NOVP.MRHR oflcn 
requlres the submis~ion of 1111 cnginccrring rcf)()rt nnd imple
mc111mion schcllule souins forth 1hc 1cs1x>mlcnt·~ plun for 
nddrc.'ISing tltc nllcgcd vlolntion. Such report.~ trcqucntly must 
be ~uhmittcd in nn cxpcditccl fnMhi<>n, nnd cnn be expensive. 
On the other hund, N0VliMBl1Rs muy be uppculcd Lo the 
l!nvironmentol Mnnngemcnt Commis.,ion (n procedure which 
is discussed later in this article). Su Ala. Code§ 22·22A•7(c) 
und t\la. Codt § 22-22A,3(8). ·n,e redpie1u of n NOVEM
IJER shoulJ 1\lwnyb rcquc~I a meeting wi1h AOBM to discuss 
the ~ituutlon In nn clTor, 10 uvoid funhcr adminiswuive nction. 
Given the very short 11mc :t recipient hn~ IO chlllhmgc n 
NOVUMBHR in an odminl'1tnuivc nppt:tl, the lirsl and imme
dimc ~•cp should be 10 cri1icnlly cv11l11otc !he merit, of !he 
NOYEMIJHR with your client 10 dctcnnino ir nn ndministr.i
tivc CIJlf)CIII i~ mc1i tcd. Of COUl"RC, given the very short time 
period tho Act nllows for ming 011 ndm1nisU'lltive uppcal (only 
IS dny1, in !he cusc of direct nollce to your client) it rm,y be 
wise to me 1u1 uppcnl us 11 111uiic1 of pr~ervlng your cllem's 
rights untl to ullow l\nthcr nego1imlons with ADEM. 

3. Acimlnletr th,e Order• 
The ad111iniNLrullvc mcchnnlsm AD!jM hllll for uSSeSslng 

civil pcnahfos is lhrough un 11thninl~t.rutlve c>rdcr. However, 
snfcguurd11 In U1c Act often m11ke this utlrniniNlt'tltive proccdbt'C 
~omewhul iuore mt01ugcoblc. Oy statute, /\DBM 1nust provide 
the intended rcclµien1 of 1111 udminlsh'mive order with nn 
opp;]rlunhy lo 111cc1 infonnully with l111: dilpnrtmcnl before the 
Ol'dcr Is issued. /\l<i. Codt• § 22 22A-5(18)(n)(4) ("An order 
shnll nm bi: is~ucd ••• 1111\il 1hc ponmn $ubjccl thcrolo ha~ been 
11ffor"tlcd nn oppcmunlty for nn infonnnl conference ... con
cerning !he ollogcd violntlon nnd the penalty nsscssment."). ru; 
n result. ADl.!M will is~uc n "propo~d" or "dmfl" udmimsll'l1-
llvc order to the ullcgcd violuu,r with II cover hlllc:1 informing 
the re~-po11dc1ll of its righ1 10 h11vc u confo"'uce with ADEM. If 
the n:dp1cnt cxen·iM:.\ 1he ,u,1u1ory right m request fin lnfomllll 
co,tfenincc, U1e fir10l 11dminbtr.11ive orrn:1 will not he i11~ued 



until urtcr the meeting. The ff1ct that nn adrnini11tmtive order 
has bee11 prtlpoli<.'Cl is commonly a mixed blc.~alng. Jc repre
sents u serious sltu(ltlon bcctluse ADBM nonnully only pro-
poses on ndmlnistJ'tltive order when it f'indN contlitions thul il 
believes are serious ia metitlng not 011ly correctlve ucUon but 
rtlso administrative penalties. On the other hrutd, U1e statutory 
right to confer with the dcpnrtrnoni befo 1'e IHl ;;dmh\istrntive 
order is issued in fim1l fom1 provide!! an oppo1111nity to di~cuss 
uU uspects of Lhc situ11tion with ADEM officials in n fncc•to· 
fucc meeting. In tum, this olk n lcuves the opportunity to nego
Liutc l'Cgurding the terms or any order even if ADEM o~icinlR 
can not be pcrSuuded tu withdmw the proposed order altogelh· 
er and elU1er toke some lesser c11forccmc11L uctlon or no octlon 
whutsoever. APBM is often willing lo modify U1e proposed 
order bet-ore fulnl lssmrnce based 011 facts prescmcd 1l! the 
infom1nl meeting. Cf U1e vlolntor does 1101 request au lnfom1aJ 
conl'crcn.cc within ihc allou.ed 1ime,, the adminlstl'(ltivc order 
will be issued as proposed. Most aclministnnivo orders include 
the ussessmtml of u civil penally, 

4. Consent Orders 
Another enforcement option is the lssuonce of a consctll 

order, which rcsuhs from negorlollons between AD.EM and 
tho rnspondtmt. A consent order may or l11l,\Y not inchi<lc n 
pcnulty, and L~picnlly requires the respondent 10 take coMnln 
ueliQnll (usuuJly requiring expenditure.~) tq come into compli· 
011c1: wiU1 tJ,c 1·egul11Lions. Consent orders ru·e not uni111teral 
en(ut-cemenl nlct;huni~mx. By their nature, the respondent 
111\JSl llg1'1:c LO the U:r111s. It is now fnirly q:nnrnon for ADEM 
to propose o. co11.Sent order in illl inilinl t:u11unw1ic11titm with u 
cllent, but th0)' a1'e also rrequ(.lntly Lh(.l product of ncgot:iu
~ions between A DEM and the r·espo11de111 ofter II NOVEM
BER or proposed :1dminiscrnave order has been issued. 

5. Crlmlnal Referral• 
One other cnforeement option nut listed ubuvc i11 refen'ul 

of a matter lo lhe nttomey gencJ'tll's ol'lice for criminal pr0se
cutioJ1. AlU1ough discussion of such cdmlnlll prosecutions Is 
beyond the scope of this paper, it is in1portu11t for the co111pn• 
ny atto111oy ro recognize Lhni hill or her client's employees 
1111d munagcment pori,onnol 11111y be subject Lo crim.inol con
vi<lt:ion. t1neN end incru:ccration for violl)ting ccrt(lin envlron
rn l111l!tl laws. Prosecution oF onvironmonJal crimes typicnlly 
Wi.: w;soci11ted only w1tJ1 repeuted, wm,ton IUld knowing v1o
tators. As a l'Ollult, lo particulurly egregious situations which 
may give rise to c1·hninol prvsecuUons. lt is importunl to rec
ogniie that confUcts of lmerest mlly exist ln t'tlprcsentlng the 
co111ornte entity n11d individual tru-gets m t.be stumi time. 

Dealing With ADEM 
A. be Proactive 

Perhaps tJ1c single biggest mistake mudc by members of the 
regull\led COJrtrmtrtlty Is to Ignore ADl!M 'li inhiul t.;~forts to 
eompl.ll comµJi.1nce, T1 is rurc lhlll an ottomcy receives u call 
from II client after 1he client hus rccuivcd II w11ming letter or 
oven R sito villi! from ADBM. Frequemly, clionts do 1101 infor111 
lhoir attorney~ oven after they hove received on NOV. This ls 
unfortunote becnuRc it is a g:rnvc rnis\nkc 11ol lo l'CRpond i111m1:• 

Alabama Mediation and 
Arbitration Training 
{Approveo for CLE credit and Alabama CMte( for 
Dispute Resolution roster regisLration) 

ln•St11te 

Septernber 11-13, Mobile, Mediation Process & the Skills of 
Co11flic1 Resolution, Litigation AltemafrJes, Inc .. {Troy Smith}. 
(800) ADR-HRM or (888) ADR-OLE3. CLE: 20 hours 

September Z1·23, Birmingham, Medietion Process & the 
Skills of Co11lllct Resolution, Utigetion Alternativos. Inc .• 
{Troy Smhh), (800) ADA-FIRM or (888) ADA-CLE3, CLE: 20 hours 

Sopu1mb0r 21-25, Binninghom, Divorce ModiQtion, Atlanta 
Divorco Modlat1:,rs (KaUw Morth for aatty Manley). (800) 862· 1425. 
CLE: 40 hours 

October 12. 13 & 16, Mobll11, Gone,a/ Civil Mediation, ADRI, 

Inc., {Joo Daver,port), (334) 470-a688. CLE: 20 hours 

October 19·21, Huntsville, Mediarlon Process & the Ski/ls of 
Conf//ct Ruso/Utfon, Litigation Alternatives, Inc .• {Troy Smith), 
(SOO) AOR-FIRM or (688) ADA-CLE3. CLE: 20 hours 

Ni;,veinbar 6-8, Montgomery, Mt)d/atiorl Process & the Skills 
of Co111//ct flesolution, Utigat1on .«lternatives. Inc., (Troy Smrth), 
(BOO) ADA-FIRM or (888) ADA·CLE3, CLE: 20 hours 

November 16· 18, Dothan, Modiarion Process & tho Skills of 
Conflict Resolution, Litigation Altomativos, Inc., (Troy Smith), 
(800) ADR•flAM or (888) ADR,CLE3, CLE: 20 hours 

Decambar 4·6, Mobile. Mediation Process & tho Skills of 
Conflict Rosolu/ion. Litigation AltamalivBs. Inc .. (Troy Smlthl. 
(800) ADA-FIRM or (088) ADA·CLE3, CLE; 20 J1ours 

December 7 -9, Birmingham, Medl11tlor1 Pror:ess & 1/19 Ski/ls of 
Conflict Resol/Jtlon, Litigation Altema1lvEtt1. hie .. (Troy Srnllli), 
(800) ADA-FIRM or (888) AOR-CLE3, CLF; 20 hours 

Note: To date, all eoursf,ls except lhoae noted have 
bt3en approved by the Center. Please check the Interim 
Mediator Standards and Registration Procedures to 
make sure cour~e hours listed will satisfy the registra· 
tion requirements. For additional out-of-state training, 
lncludi119 courses in Atlanta, Georgia, call the Alabama 
Center for Dispute Resolution flt (334) 269-0409. 
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dlutely und In writln8 to ,m,1• 
contact lnltinted l>y AOHM. 
Never decline nn 01,portunlty 
to meet with ADEM ofllcinb 
for nn in rnrn III I conference 
conccmin11 11 nc,unl or per· 
ce1vcd viol111ion 

Allhougb a wnrninJ lt11or 
und notice uf violntion du Mt 
contain civil pcnnltlcs, they do 
signnl future ncuon or Inspection by ADEM. Therefore. it is 
irnponru11 ltl rt!,pond mcunlngfully nnd. If npproprimc, to con• 
1cs1 1hc nllcgntit>n~ mmlc by ADl!M. 13y doing this, the respon· 
dent mny be able lO uvoid nnure uction by ADHM, which likely 
would include II civ il pcnnhy. 

Actions tnkcn by ADBM arc documcnttld in the department·~ 
complinncc lilcs. M o rc,uh. if o problem develops with u partic
ulur fncllity uguin in lhc f111urc, pnst nctlons wUJ be used ugainsl 
the fucillty 10 cstublish It Mn rcpcnl violu1or. hnving the cff'eci of 
incrcasl11g future civi l pcnuhlcR. If A OEM's nlleg111ions ore not 
coutci:tecJ ul rhi.: ll111e they urc mudo, or if co111plim1ce is not 
demonst1't1lcd ufl11111utlvc.ily fol' 1he lilc. 11 will be di mcuh to chfll · 
lcnge the ollcgnikmb llllor or to provc.i thm the racility c(lme into 
complinnco immcdlotoly t1l\ur receiving nuticc fr<im AOEM. 

a. Ba Prepared 
ADl.!M is u prufcssionnl oranni1111ion cuncemc<l with i,ub· 

stru,co. When responding in wrhing ton wnming letter. 11olicc of 
vloloikm ur pl\1poscd ucJmlnislmtivo order, it is criticnl 1bm tl1e 
response be foc1U1LI nml dcwllc:u. ·11ic response should be signed 
by the rcguhttcd cnuty or its cnvironmcnllll consultam. Ir your 
client rcceiv~ (1 NOVEMBER or u proposed ndminisll"lltive order. 
you should lmmcdimely n.'<1uu~t u mcclins wuh ADEM even if, 
with rcgnrd to a NOVEMBER. un ndmlnbtnulvc appeal ha.~ been 
filed to protect the client's due proc'™' rights. Again. it is criticnl 
to he pn:pored on n ~ub~tnntive 11nd 1echnlcnl level for these infor
mal confcrcncc.~.111c t:lient or its cnvlromncnu~ consultant 
should be prupnred to discu.,s the nollir'C nnd rc.1so11s for 1he viola
tions (if they occnm::d), p11.~1 elTonJ. of 1he respondent to ovoid 
suth vlolutlons, ond the rc~pondc111·~ c11m.,n1 plllll to ocltlcve com• 
plloncc. TI1c uttomcy should be prcpnrcd lo discuss lhe rcsporl• 
clcni's lcgnl position. luck of economic hcncl,1 nchicved hy 1he 
vlolaLOr if npplicfihlc. lt1ck of nbllhy tU pny If appliCJtblc, nnd tile 
rc~pondcnt's pust history with U1u clepurtmcm. tf lnck of ahility 10 

pay II civil pcnolty Is 1111 issue. Lhc 1'0spo11dcnt musl be prepared to 
prove IIH 11nuncinl SICltus. Al)J!M will request tcuc return~ and 
schedules !'or nt lenNi 1hc mo~t rrC'Cnt threc-ycor period. It is 
sometime.~ helpful 10 di!iCURS the 1110111.iy n cllcm hus spent, or will 
spend. ln 11ttcmp11ng to nchlcvc comf)linnce, such 11:, lhi: purch,isc 
of new ec:1ulp111c111, In negmin1ing II reduced penalty omoum. 

C. Be Reaeonable 
Above nll, be n:11sonnblc with ADBM. ADBM'i. lcchnicnl ~mfT 

and ottomeys primnrlly nrc concerned with achleviog complinncc 
rn. quickly 11nd clTichrnHy 115 po~siblc. Titl'tutS of litlgotloo or use 
or poUtlcnl inOumcc nrc unuvniling. Be~, result~ oflen come 
from prc~cntlng ADl!M with n comprchcn~ivc pion presented by 
nn engineer to bnng the focility Into complinncc under n relll>Oll• 

nblc time fntmc. Keep In mlncJ thut the dccNon-mukcffl nt 
ADP,M ore cnglncc~ Md sclcntiMs by trnining nnd they rc~pond 
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best 10 tho1'0u11h and reaRoned 
technical prcscnmtions. 

D. Document the FIie 
Document the lile concerning 
nil discussions with ADEM . 
Ir n proposed pion of fiction i1o 
discussed at lhe informul con· 
rcrcnce. hring t1dequa1e 
copies 10 provide to AO~'s 

teclulicuJ sta1T l\lld a clcun copy ror 1hc:ir permanent lile. 
Altl1ough AOEM'li ~cnior technicnl Mnff and nnomcys 1end 10 
have longevity with the dcpurtmc:nt, you should amicipat.c that 
you moy be dealing whll a dlfforcnt tngincer. Inspector or 
11ttorncy the next time you 11ppeor tu the dt:pllrt1l1CnL Jf tJ1e file 
is 1101 properly <locumcntcd, your pO!.t efforts muy be lost. 

Appealing Agency Adions to 
the Environmental 
Management Commission 
A, The Commlaelon 

When lnJ'om1nl efforts 10 reoch rm ngrce1nc111 with ADBM 
foil. nny "nggrlcvcd" pnrty mny :1pply 10 the Alt1bMlll 
Bnvlronmcntnl Mnn11gcmcn1 Comrni1sio11 (EMC) or 
"Commission" for II contested hcnring. 

ADEM and the !!MC on: two dl~linet cn1hies. The !!MC is Ille 
governing oven.ight body for ADliM. Like ADEM. the commis· 
sion wus c.,;tublishctl by the Legl~lniurc lhrou;h the 
Bnvironme111ol Monugcmcnt Act. Set Ala. Cod~ § 22-22A-6. The 
BMC is comprised of seven appointed memtx:_rs from vruying 
bacL.groundq ns 1\tquircd by ,w 1u10. Su Ala. CtHII! § 22-22A-6(b) 
(requiring memben.hip of II physician. engineer, a1tomey, 
chemist or ve1crinorlon, member cenificd by lhc Nationul Waler 
We,11 As~ocilllion ccnificminn progrnm. biologls1 or ecolollist. 
nncl one 01-lnrgc member being n rosillont of the stn1c for ut least 
tW<> yC1Jrs). Mcmbcffl nrc upPQinted to six-year 1ern1s by the gov• 
ernor. "w ith the 111.lvicc nnd oonNcnt of the Senotc." TI1c 1em1s aro 
~luggerod lo ensure thut n single sovcmor will not mokc 1111 of 
the oppointn10111s. St!r Alo. Cndi: § 22-22A-6(b) and (c). 

The Commission·~ dutic11 urc 1ci: 

( I) Select the director of' ADl!M: 

(2) Bstubllsh rules, regulmions or onvimnmcnml Rlflndnrds 
for A08M: 

(3) Develop cnvlronmcntnl t)olicy for 1ho Stt110: nnd 

(4) I rcnr und di.:termlnc uppoal~ of ndmlnlstrntivc actioos. 

Ala. C'nd11 § 22·22A·6(a)( I )•(4). 

TI1e EMC' w;L~ grn111ed the outhority to promulgute it.~ own 
rules or proccduro for hearing nppcals. Al11. Ctxle § 22-22A-
7(n)( I). Toe "Ruic.~ of Procedure" cnn be found In Division 2 of 
ADHM's Administrnlivc Code. TI1cy nrc cited n~ AOEM 
Atl111i11is1mt/011. Code H. 335-2-1, rt srq. Tiic l'!MC is exempted 
from the co11tel>ltld cru.e provisions contnlncd in tho Alnbnm.1 
AdminbtrotiVll Procedure, Act (Aln. Cndt' §§ 41-22-12), nlthough 
the Admil!ibtrauvc Procedure~ Acl provisions rugwtlingjudicinl 



review of finnl ngcncy decision~ nrc npplit'nblc to lhc exlcni lhcy 
urc not inconsistent wilh Section 22·22A· 7(c)(6) of U1e 
Environmcmtul Mnnngcmcnt Act, St>e A/11, COllt' § 4 l •22•27(0, 

The Co111111i~sion's Jurisdiction IN llmitcd to cunsiderution of 
ADEM',; "udmlnistrutivc actions'' us defined by Lhc 
Erwlron111enml Mnnugcmcnt Act. Ala. Code § 22-22A-3(8). 
However. once jurisuictlon u1111cl11:1,, the EMC'b n:,'iew Is ple
nary. In other wot<h, BMC heurlngs nre "" 11uvo. s,..,.. /Jares 
Mme/, Inc. I\ Alab(l/110 /;111,fr. M,111uxl'll1tmt, Comm 'n .. S96 So. 
2d 924 (Aln. C'iv. AJ>p. 1991 ). 'Tilu\, in enfon:c,m:nt actions. tile 
EMC nsscs~cs the comc1ncs'i or AOEM's nc1lo11\ in light of 
the evidence prc:.cntcd 111 the hearing (nod not bnsed on the evi
dence AOBM hud at the time it mndc the decision). Su 
Mc:Rig/11, ct al. 1\ ADJ;'M, liMC Dkt. No. 92-30 (1992). In hear• 
ings 10 coutc:,t permit decisions, the merits or the permit arc 111 

issue. nnd 1101 whc1her Al)l~M'i. decision on Lhc pcrmi1 wu.~ 
arbitrary or cn1>rklou~. Si:e C/1/-:,1:111 Ff/r" /Jotter trnvim11ment 
1i ADF.M, RMC 0kt . No, 96-08 {1996). 

a. F'lllna • Requoet for H••rlna Before the 
Commlas lon 

1. Standing 
The EMC nrlos of procccturc .ind the 1:.i11vironmcnml 

Mnnugcmcnt Act cnch providc th111 nny 1)01'80n ·•oggrievcd" 
by on "11dminb1n11ive 11c1ion" or the dopartmcm .rlwlf be enti· 
lied lo u hcurinij before the li MC or h~ dcslgnmcd hco.ring 
omcer. See ADf.M Ad111i11/rm11io11. Codi! R. 33S-2· 1-.03: Al<J, 
Codi: § 22·22A· 7. Umlor the rcgulntions, "ogsriovcd" is 
dclincd ru, "buvrng suffered u thnmtcncd or ncLunl mjury in 
fact," I\DEM Ad111l11/s1mtlu11. Codt R. 335-2-l-.02(b). 
"Athninis1nu1vc uction" mei111s "the ls~uunce, mcxhllcation. 
repeal, or deni11l or ony pennh. Hcen~c. ceniticntion, or vori
oncc. or the i ~u1111cc. mooilic.111011 or repeal of llny order. 
notice or violll'iOn, citntio11, r11lc. or rcgulution by tile 
Dcpanmcnt." A/)1~1 Ad111l11/,11rr,1fcm. C<Hlt• R. 335·2-1-.02(n). 

TI1c Aloborna appollruc courts hnve not scrutinized the 
meuning of "1111gricvcd," nlthough tho Alnbarnn Surrcmc 
Court hus held thut "mnllcri; of cnvironmcntnl pro1ccti{J11 or 
rcgulution ure of grcnt ~ignlficnncc ... lnnrtl A citi1.c11·~ 
stmL11ory rlgh1 10 uppeul nn AOL::M decision ~houlcl be intcr
prctod brondl~." Gmvtt.1' 11, /i'owl Wver Prr>t1JL't/\1tt A.1·s' 11., 572 
Sn. 2d 446 (Al11, 1990). A sig11ific1rnl volume of federal 
cnsolnw does exist ns tu the su111tlln1,t rcquil'l.lmonts under 
c;crtnin fcdcrnl cnvir·o11111011tul luws. Sl!c, tJ,N,, Lujc111 11 

Def<'llder.~ of \Vlldl{fi•, 504 U.S. SSS ( 1992) (plaiutlrr must 
show indlvid1n1I. co11crc1c hnr111 10 hove s1n11ding): luj cm ,,. 
National Wilrllf/t• F6dem1/011, 497 U.S. 871 ( 1990) (plnln· 
tiffs fulled to shl)W specific netuul injury): SCRAP 11, U.S., 
412 U.S. 669 (197.3) (lnw Ntudcnt~ demonstrated smnding 
by ~howlng th:y u~ed the rorc.~1s und ~trcums in specific 
1u·eu); Siem, C/11b 1•. MtJrta11. 405 U.S. 727 ( 1992) (seminal 
"inju, y•in-foct" case). The BMC seems 10 have adopted the 
f11nd11me111ol elcnu,nt~ tlf Munding required 1mder the Lnja11 
1•. Dr/t'!1tlt'f.l of Wildlife cu~c. requiring 1111 lndlviduulucd 
injury in rnct, cnu~ol connection between the chllllc:ngod 
administrative 11c1ion and the 1hrc111ened or 11c1uul Injury, 
and rcdrcs~nbility. See Frlr111lt o//lall l'ltJ\I Basin 11 ADEM . 
HMC Dkt. No 97-13 (1997) . 

I --~ - ---
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The overull ~u11u1ory 11Chcmo requires thut nn aggrieved per
son pursue Ute e~w.blishcd admini~trutivc remedies before 
l"cSOr'ling to the courts. Fullurc tu do su 1111.~ resulLed in the dls
missnl of o ploiniilf'~ clv!l nctlon for luck of stuodlng. See 
l.tlantl 11<1.1• Utflltlt's, Im·. ,~ Alal>11mt1 Dept, of Em1/r. 
Mt111a,:e111e11t., 587 So. 2d 1210 (Alu. Civ. App. 1991); bw .m: 
Daw.wm 11 Ct1lr, 4!1S So. 2d I IM (Ala. Civ. App. 1986) (dis· 
cu~sing cxccptioM to exhaustion or remcdic~ rcq11ircmen1). 

2. Tlmolln••• 
TI.le Act wtd the EMC rule~ of procedure provide three 

scpnr.lle time period~ for filing n:qucM, for hearings (com
rnonly referred tons nppc11ls). 11rei.c lime periods com:· 
spond m the 1ypc action being challenged and the method or 
notice or ~uch m:iion given by AD8M . These tlme lirnitn• 
lions nre cxrrcmcly imponnnt hecausc they :ire s1ric1ly 
cnl'orccd nnd lntc filing will result in dismis~nl or 1hc nppenl. 
As such. clicms should be nllvlscd to contact 1J1cir uttomc,YN 
lmmcdiotcly with rcgnrcl to uny 11c1lon rnkcn by ADEM. 

'11,e Act 1111d the rules nf pro<:cdure provide 111111 ndmlniR· 
lrulivu ucllons, other thun the lssunncc or rmy rule, rcsulation 
or cme1·goncy ordur, mu11t be ttj)J>culed by filing u rcquusl for 
hcnring whhin I .5 duys uflcr notice to the nggrlcvcd party of 
such net Jon by tltc dcpW11ue111. J\/(1. Cod,•§ 22-22A-7(c)( I): 
ADEM lld111/11l.1·tl'C1/l()11. Cmlt• H. 33.5-2-1-.(>4( I), If no notice 
lO the nggrlcvcd party ls given or required, u request for hear
ing niust he filed withl!i '.10 duys or such action. Id. TI1e 
issmmcc, rnodificmion or repent l)r ony ntle or reguhuioo by 
the deponmcnl mny be np£1C1tlcd by filing 11 request ror he.ir
ing within 45 days or the 11dop1lon or the rule or regulmicm 
by the BMC. Ala Code § 22-22A· 7(c)(2): ADEM 
Admirtistmtian. Code R. 335-2-1-.0.1(2). An emergency order 
by the de1>unmi:nt should be uppcnlcd immedin:ely 10 11,e 
EMC, but no lute, 1J11111 15 duys from the elate 5\lch order L~ 
is ued. IIDl::M Ad111l11l.vrmrlo11. Code R. 335-2- 1-.04(3). 

These time limits ure nbsolutc. The EMC Im ... held thut u 
request for hearing filed 11ncr the s101111ory 1lmll limit must 
be dismi'!Setl for lack of juri sdiction. See Bf Realty 11 

ADEM, EMC 0kt , No. 92·32 ( 1992); Clllu11.1 For Tlte1 
E1111iro11mt.,,t I\ A!>F.M, F!MC Dkl, No, 94-05 (1994), 

3. Content and FIiing of Request for Hearing 
In ycurs pust, u 1·cques1 for heurlng could bu gencrnl In 

nmuro. This hi 110 longer 1hc Cl!Sc. Under the rule~ of proce
dure, the rl.!qucst for heurlng 111ust ba In writing ond .r/wll 
contnin, ninong other l11formo1io11, n shor't llrtd plllln suue 
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mcnl ldomlfylng Lhc followlng; the admlnlwntlvo action of 
1he dcp!11'ln1c11l being contested, the 1Jm:mtcned or uetuul 
injury suffered by 1he person ,nnklng the request (to 
dc.monstmto swnding). 1he tlllcgcd error nrndu by the 
dcpurtmcnt In the 11clminis1rntlvc nc1lon, nnd the tcl'n\S ond 
conditions which lhc person making the request proposes 
tlmt the commission should include in an order modifying 
or dlsupproving 1hc department'~ ndministmtivc nction. 
1\D£M i\d111lnl.rrrntfo11. Codi! R. 335-2-1-.04(4)(0)-{g). 

A rcques1 fo1 hearing muM be tiled dm::ctly will, the EMC 
either by privute exp~ delivery, mall or P"l'SOnnl filing. 
Request.~ may not he flied by fucslmilc. AD£M 
Ad111/11i.1·11vtl,m. Codr R. 2· I ·04(5). 'Ou~ ,-cqucst ii, deemed 
lilcd on the d111c of moiling if sent by ccnilied. rcgisu:red or 
express mnil, AD£M Arl111f11/,v,n11t()11. C()(/t! R. 335·2· 1·.04(5), 
A copy of t11c rcquc.~i for hcnrlng mus, be served upon 1he 
dt:purtmcnl. ADl::M Ad111i11l.1•tmrlo11. C()(/11 It 335-2-1 ·.0S. 

4 . Parties 
The person tillng n request for henri11g Is, of course, a 

purty 1C1 thnt net ion, (commonly referred tons the 
Pedtltll1e_r). 'l'he Commission·~ rules also mnke ADEM o 
party (co111111only referred 10 11$ Respondent). A Dl:M 
Adm/11f.1·1m1/o11. Codi! N. 335-2-1-.06( I )&(2) . Most hearings 
proceed with this co11li1:1urnlion. I !owevcr, this can change, 
and often does. whh rcspuct to uppculs of AbEM's pcrmlL 
decisions. II hm; been comn1on for the lust 11cvcrul ycurs to 
lind ADP.M'~ permit decisions being comcstcd by lltlrtl par-

Legal Research and Brief Writing 

State and Federal Courts 
Trial and Appellate Levels 

Over 20 Years Experience 

Pinn Fee Quotes Given for Most Work 

easy Appeals 
S3S Jock Womer Purkwoy NB 

Building F, Sui1e Two 
Tuscnloosn, AL 35404 

Phone: 20S-462-IS05 
Pax: 20S-<IS2-1203 

Email: lnfo@cnsyoppc11ls.com 

32D n•VftMO&R 2000 rh, Alubamu Luu,yi,r 

tics. not the pcrmilice. 'T'hus. with rospect to u permit deci• 
Rion, your client mny linu thot tho term~ of 11 pem1it Issued 
Lo it by ADEM ure pcr(eot!y neccptablc only tc, see that per. 
mil uppculcd by nn n2grievc.d t11ird party. In iuoh situntions. 
the BMC's rules grunt to the permit recipient nn nbsolule 
right 10 ln1erve11t: tlnd purticipn1c fully ns n party 10 tho 
hcn.ring. AD£M Adml11fstratlo11. Cvdc J<. 331-2- 1-.06(3). l t 
is normnlly in n pcnniuec's bes1 imcrci,1 to 1X1rticlpn1e f11lly 
in such proceeding~ in order to nssure 1hn1 sumc:iem cvl• 
dcncc i~ presented to the EMC which demonstrates Ulnl lhe 
permit ui. is~ucd compll~ wilh nil applicable regul:uory 
requirements und 1h01. consequently. 1hc pcm1ittcc i~ cnti• 
tlcd to the permit, Porticipnlion by 1hc pcrmillce nlso nllows 
tl1c pcrmiltcc to 11ppe.1I uny ndvcrsc decision 10 circuit 
court. AD'EM is pr1:clu1kd from Inking ~uch an nppcnl 
bccousc 1he Act provides thm the decision of the commis
sion shull bccomc the 1111111 uctlon of Lhc department. Ala. 
Code § '22·22A· 7(6). 

5, Selection of the He•rlng Officer •nd P,a.. 
hearing Procedure 

Once a request for hourlng is n1ed, the commission typi
cul ly selects n henriug of'llccr 10 h1111dle prct1fo! nlullcrs ltnd 
conduct the henrlng. Such hearing officers must be nuor• 
111:ys liccnRcd to prncticc !nw 111 the Stnte of Alabnniu. 
ADBM Ad111/11lstrmlo11. C<>1fl' R. 335·2• I •.27( I). A he11ring 
oHicer mny hour nil mnttc.rs other 1hnn challenges 10 un 
emergency order or rcquosl!l lo s1oy n11 11dmi11islrnlivc 
ttcti()n, ADl::M Ad111/r,l,rtmtio11. Codi' R. 335-2- 1-.27(2). 

The henrlng officer iR n:quircd to hotel nt !cns1 one pre
bcorlng conference with 1hc purtlcs, which in function and 
form rcMmtb!cs prutrial conl'croncc..\ in circuit court. See 
Al)£M Ad111/11l:.trt1tlo11. Cf1llr H. 33S-2- t-. 10. Discovery is 
limited except ns penniued by the hearing officer under 
AD£M A,l111(11il·trat(u11. Codt: R. 335-2- 1°. I I. Su E.i parre 
Af11lw111u Di:pt. CJ/ /:1111/r. M c11111}1r111c111 •• 627 So. 2d 927, 930 
(Aln. 1993) (holding dmt ponies 10 ndminism11ive proceed• 
Ing huvc no ubso!ule right to tnkc dcposi1ion~). However, 
EMC rules require 1h111 ADEM'~ mes on 11n l\dminism1tivc 
action be m11dc ovnilnblc lmmc.dintoly to the partic.q, ADEM 
l\d111i11i_:;tro1io11. Codr U. 335-2-1-.1 Cl( I). Hearing officers 
have subpoena power. n11d such subpoe.nus On! served in 
occordo11co with thu Alubu11111 Ruic.~ of Civil Procedure. Id. 
at 335·2· l ·, 12. 

6. The Hearing 
The flMC rules of procedure providc lhul u hcnring will 

be conducted within 45 duys of the llling of n request for 
henring. ulthough the p11nics ui the proceeding may ngrce 
to woive 1he 45-dny thnc period. ADEM Admlr,lstl'lltlon. 
Codt' R. 335·2 I •.14( I )-(2). Nonelhclcs~. bcCfLuSc thbi Is an 
ndmini~tr111ivc forum, you shoultJ expect du: cvlderuinry 
hearing 10 he conducted wilhi11 fl 1e!utively shorl time ofter 
the rcque~t for hcnring 1, lite. The hearing is conducted 
much liken non-Jury proceeding In circuit court where tcs· 
limony u, taken under 0111h nnd recorded by u court reporter. 
Id. ltt 335-2- ! -. 14(4 ). 'l'he rules of cvidoncc utilized by the 
cour,~ Ute 1101 11pplicd in EMC 11dminl~trulive henrings. In 
fact, the BMC rules of procedure provide lhUJ the hearing 
omccr "shall odmh oil evidence tl1ut is not irrelcv11111. 



lmmntcrlol. uuduly roputl· 
lious, conlidenlinl, prlvi• 
lcgcd or olhcrwisc unreli • 
(l_blc or or lilll c probative 
voluc, except thut offers 
or compromise arc not 
udmlssiblc." It/. ul 33.5·2-
1-.14(5). The l!Onll1'liSS1on 
mny conside, hcursuy evi
dence, nhhough it ciurnot 
bn~e it8 decision 11olcly on 
hUCh evidence. Sln m Cl11I, ,,, Af>F.M , EMC Dkt. Nos. 92-
16. ct seq. ( 1992). 

111c hcwring is conducted ns II t/{' 11ovn proceeding. /ti, at 
335·2· J •• J 4(6j. Tho burden or proor is on the puny mnking 
the requcsl for hcuring. Id. The petitioner must establish by 
a prepondcrunco of the evidence thut ADEM 's 11ction 
should be disapproved or motlil1cd. ADEM Adml11isrrt11io11. 
Cc>dt1 R. 335•2• I •,27(5); Fo11r Sca,i-011s Cc111dom/11/rm1 As.r'n. 
~ /\D f;M, BMC Dkt. No. 94-15 (1994). 

C, Final Agency Action 
The Envl1•0111ne11wl M11nugemu11l J\cl provides thnL the ~MC 

sll<//1 issue a11 npproprlt,ti: 01·dcr lllodl fying, npproving or disap
proving the dcptlrm1cnl's ndmlnistrutlve uc1lo11 wltblfl 30 days 
or the hcuring. Ala, C()t/ r § 22·22A·7(c)(3). As II pruc1l<;al mot· 
tor. at the close or the evidence 1he hcorlng omccr gcne,11lly 
will order 1h11t the "hearing" rcmnin open for additional evlden• 
tiary submlssiOnh for some period of time. At the close of this 
time. lbc hcarlng olliccr will issue his or her lindlngs of fnct, 
couclusion~ of low, nnd n:commcndntions lo the Commiwo n. 
Al lliat polut, the Commission has 30 dayi. in which to accept, 
roject or modify the hcurh,g ofiicl'J"s recommendutions. Su 
ADEM Aclmlnl11mtia11 Ccul<' R. 335-2-1-,17, The rul lll, provide 
that IJ1e hearing oflicer·~ "rccommcndmlon i,haU be given due 
weight but ii, 1101 binding 011 the Comm1:-~lo11." Id. nt 335·2· 1· 
.17(4). The hearing offi cer docs no1 huvc co-equnl Mlllutory 
authority with lhc commhsion. ontl the commission moy reject 
the hearing officer's nndings even though not clearly CITO· 
neoui;. il' the "other'' evidence provides sufficient suppon for its 
decision. Alt1bam<1 B11vlro11111e11ml Ma11t1Reme111 Cn111111i.vsio11 v. 
Fisher /11tl1wrlal S(!rvictt. Inc., 586 So. 2d 901!, 910 (Ala. Civ. 
App. 199 1 ) , 

The; co111misslon's rules 11llow purtics 10 lil o objecliQng 10 11 

henring officer's rccommcndntio11s. ADBM Adm/11istrMio11. 
C()fll' R. 335-2- l-.28( I). Objections mus1 bu 11Jcd within ten 
dny~ nftcr service of lhe hendns officer's rcc(1mm<.111dallon und 
mu s l 11e1 rorth nltcrnutlvc propo~cd nndlngs Md conclusions 
uJong with u proposed order for 1hc commission's considern
tion. Id. Rei;ponsc, lo objcotions urc ulso pormissihle if filed 
within spccll1cd tlmu periods. 111) 1::M /\d111/11i.um1frm. Code R. 
335-2· 1-.2!1(2), 

D. Judlcl•I Revlow of EMC Doclalona 
Pinul orderi; of the C!MC constitute u " li nol ngcncy nction·· or 

the depanmem ond ore op1x:ulublc directly to the Montgomery 
Coumy Circuit Coun or lo the circuit coun in which the appel
lnm does bu,iness or resides. Ala. Coclr § 22-22A-7(c)(6). An 
appeal 10 circuit coun mu~, he nlcd within 30 doyb niter 
ismnnce of the fi nJI order of ihc P.MC. nnd such judJclal 

revll.lw shnll be hnd on the 
ndminlstrntive record. Id, 
Judlcinl review b said to be 
pun;utlnl to ccrtloruri, 
nhhough the sumdnnl is the 
sume 111, provided for 111 the 
Alnbumn Admi11istr.i1ive 
Procedures Act. Sr" Fl~lrt'r 
l nd,mr lnl • .586 So. 2d nt 910. 
The ~Ulndnrd llf review is 11.~ 

follow~: 

'"The circuit court ~hould nflirm the dcci$ion of the [com
mls~ionl unlc~s Its 11ndlngi. ond conclusions nrc contrnry 
to the u11co11Lrudic1cd evidence or it hns improperly 
applied those nndlng~ vlewod 111 u legul scnM.1, 

lf there ts uny evidcnce 10 sustuin the lcommis~ion'sl 
declslon. thl el court mu NI umn11. 11 mny 1101 rn,sess 1J1e 

ir11thfulncss of connicting tcsti111011y or substilute il.s 
Jndgmolll for 1h01 of lhc lco1111nlsslon I.'' 
PW,er /ll(l11srr l11/, 586 So. 2ll u1 ~IO (qu<>Llng 1'110111µstJ11 ,,, 

l\lnbm11fl n 1r1H1rt111('11f <Jf M1m111/ /11mltlt, 477 So. 2d 427 (Ala. 
Civ. App. 1985)). 'l'his "uny evidence" stond(n'd obviously 
pince.~ 11 trcmc11clo11~ h11l'den on nny pony challenging a deci· 
sion or the l!MC in circuit eoun. 

Conclusion 
Most uuomeys. even those without extensive experience in cnvi

rorunentnl mullcl'!I, cun rcprc-.cnt thdr clients well in many type., 
of ADEM ud111inistruLivc uctions provided they know the fnndu-
mcmals set forth herein wttl the BMC Rules of Procalurc:. • 

AlfNtd F. Smith, Jr , 
All!Od f Smllh, JI II a 1)1111/1-01 W1lh BilJOblldllO, 
Mlrn1. Aog11r1 ~ &mill, U P 111 Fl~mlngh~m Hn 
iuco,vod hi• J O from tho Unlv111111ty of 
AloriorflR So!IOOI of Lllw, who10 11'.l et rvod •• 
monAi.,lng o(lllor ol the, Alobam11 / ow Rovh1w 
Mu hH buon o rnomlx11 of lh9 Cx1.1Cullvo 
Oom,ftlttoo ol lh~ /ISB'e E.nvhonmonllll l.llw 
Soollon ~11100 1000 ond nlso oorvod no pros•· 
du111 al 1h11 • 1niu bm'll Vounu Luwyarn' So011on 

Aon•ld W. hrley 
Ronnld Wo•l~y I nrloy 1111 mamba, of llu1r 6 
F0tm1111 LLf' In 61!1!\ln(.lttum Ptlo, 10 JOlnlnt, 11\6 
11,m l1fl oorv/11'1 w1111 tho Ollloo 0 1 GenernJ 
C0111\l>"I of thff AloOnmn Oupnrtmonl of 
(,wllo,,11,u(lll!I Mll'IAIU111118r\l 118 9Clllvlld m 
ll A f1om .Allbl/tn l.)n111orelty, hit I.I S from 
Ooorglo su,10 Umvoriuty and hlC J O from tho 
Walt111 F GflOtgU Sehc>OI ot UIW, \i8 1Cet 
IJnmHGll'f wt>n1<1 1111 W,11 iol,oetnd IOI IM Moot 
Cowl Boilld and Wat inducllld lrlo the nalloMI 
Ofd•~ ol thO 61111•$!0IG Faitoy 19 a mM,ll')OI OI 

I/Jo Slnti, Bar ot Gaorg1n Md "14 Alllbtlma Stil t~ an,. nnd Ill n l!'llmbN ol tt,o 
ASB'I Env110tlm<lntlll LJtw 1111d 1M Admlnl11tn1M1 lu"1 IUICJIOl\ll 
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he geological process o( ero
sion caused by wind and 
water ha.1 bccn ll mivor force 
shaping our land~c,'lpc; how

ever, when erosion is \'.nuscd by lltormwa
h!r in conjunction wllh man-Induced 
nclivilies associated with conslruclion, 
lhe proces.., Is accelerated. Erosion and 
u,c rcsulling sedimenlalion are major 
contributing pollul:anl.s to our waters and 
waler quality. Thi! Environmentnl 
ProlecUon Agency (EPA) rcco!!nlzed that: 

even a small :un()unt of construe• 
lion may have J significant nega. 
live lmpacl on wall;r qualily in 
loc.ilizcd areas. Over n short peri
od ur lime, construction sites can 
conlrlhute more sediment to 
streams lhan previously deposited 
ove1· several decades. 

55 red. Heg. 47990, 47992 {November 
16, 1090). 

'the preparation o( a construction sile 
lypic.,lly includes land clearing, bulldaz
lng ,iround cover, and grading operalions 
that strip away protective vcl(clation and 
root system~ th11t otherwise would help 
hold soil and sediments in place. As rain 
rails ngainsl the exposed Around, the 
lmpacl dislodge.1 soil particle.~ nllowinR 
the runoff lo suspend u,c loo~c sediment 
1mrllcles nnd transport U,em offslte lo 
nearl)y wnterwnys. Erosion control11 must 
be properly used and put in place lo keep 
Lhc slCJrmwater and soil onsite. 

What, Generally, Are Best 
Management Practices? 

Best mitn,~emenl practices. or BMPs, 
ar(l defined by Lhe Alal>amn l)eparl menl of 
Environmental Manas;tcmenl (ADEM) as: 

lh<>st: mclh1Jds, struclL1res and non
structural procedures designed to 
avoid, minimize or control pollu-
tion from a conslrucllon sile from 
"elling into stonnwalcr .tnd inlo 
slate ilnd federal waters. 

1 - -- -· - - - -- -;::;;;;I -- - t - _.,__ ~ . =- ~ 

Gener.ti Permil, Part 111.J.4; AOl::M 
Adm in. Code. R. 335-6-6-.02(1:); see also 
40 c.r.R. § 122.2. In o~hcr words, HMPs 
ore the erosion and sediment conlrol 
procedllres required lo control ~tormwa
ter discharge on conslrucllon siles. 

What Law Mandates the Use of 
BMPs? 

The 1987 amendments to the Cl(tan 
Water Act (Water Qunli~ Acl or 1987 or 
CWA) reco1tni1.ed, in part. the need to 
require National Pollutant Oischall!e 
Eliminnllon System (NPl)l•:S) permits to 
discharge stormwater from construction 
sites, and Congress required lhc IWA lo 
promulgate regulal.Jons for cerlllln cate
~ories o( stormwaler dibchar!,les In two 
ph11Ses. 33 U.S.C. § 1342(p). Phase r regu
lnl ions, issued in 1990, (ocused, In l)lll't, on 
dlsch.1rf{es from construction :iclivllies 
which disturbed five acres or more. In u,c 
phn.,icd approach, the EPA granted a morn• 
Lorium for ccrtiin indu~trial activities, 
including con.~1:tuclion sites ~mailer lhan 
nvc ac,·cs. Nughey tJ. JMS /)(!v<1lopmanf 
Corp., 78 F:3d 1523, 1525 (J 1 lh Cir, 1996). 
The Onal rule, issued D~cembcr 8, 1999, 
for Phase II was effective ::is of February 7, 
2000 and IIPJllics to construction sites 
grt:.iler than one acre bul less Lhnn live 
acres. ADEM Is con.sidenng how the rules 
will be i1dministered al this time. 

Soil tr .. nsporled durln~ the erosion 
proces~ (rnud, $Md and silt) Is n pollutant 
(33 U.S.C. § 131l;Ala. Code§ 22-22-
1 (3)), and the construction ~Ile is a point 
source (33 U.S.C. § 1342). See Slerra Club 
11. Abston Conslrnction Co., Inc., 620 r.2d 
,1 l, <\3 (5lh Cir. 1980); Molokai Chamber 
of Commcrrc v. f(ukul (Molokai) fnc., 891 
P. Supp. 1:1891 1-101 (D. Hnw. 1995). No 
pollution 1r1ay be discharged from a poinl 
source wlthouL a v.illd permit. 33 U.S.C. § 
1311 (n); § 1342. Stormvr.ilcr ciln be di:1-
chnrged only when allowed by nnd in 
complinnce with all conJilion!I or a pcrmil 
Issued pursuant to the National Pollutanl 

Dischnrge Elimination Sy~tcm (NPt)I~) 
program under U,c CWA. 33 U.S.C. § 
1342. A discharge permit ls ri:qulred 
before 1my construction site 11ctivlly such 
as land clearing, bulldoiing, grading. or 
other land disturbance lhnl will discharge 
slormwater is conducted. 40 C.F:R. § § 
122.26(a)( I), 122.26(b)(J4)(x). 

Under Phase I, nny person proposing 
Lo clenr ,1 construclion silc o( rive acres 
or more In siic, or smaller If the site is 
actually a part or a larger commo,, plan 
o( development or sale, -10 C.P.R. § 
122.26(14)(x), musl nrsl have aulhori,.a
lion from EPA or the stale .igency autho
rized to administer the NPDES slormwa
ler pro,tram pursuant to 33 U.S.C. § 
1342(b)-i n Alabama, AnEM. A iiencral. 
group, or Individual Nl'IJl•:s pC'rmit, see 
40 C,F.lt * 122.26 (c)(l), may be granted 
all owing ccrl.il!n stormwnter dlscharites 
so long M U1c requirements of the per
mit arc mcland mainlalncd in full com
pliance. A general permit ls essentially a 
regulation that covers a brotd classifica
tion o( discharges that do nol 1,yplc111ly 
require Individualized pem1Jts. ADl!:M 
hall 11doi,lcd a ~eneral NPDl~S f)ermlt 
(Ccncnil Permit) (Al.(;610000) thnl reg
ulates storm water and waste water dis• 
charr,te5 from construclion activities. 
excavation, reclnmalion, land clearing, 
and other land disturbnncc activities. 

The General Permit 
1\labnma's General Permll for con• 

struclion nctivilil!S is designated 
ALG6 I 0000, was first Issued by Al)~;M 
in 1992, and generally follows lhe EPA's 
permit format. The Gcner:il Permil was 
Issued for a five-year period which auto
mr1tlcalty expired in 1997 when il was 
rcis5ucd by Al)~~M for an addlllonal five 
ycurs. The current Cenernl Pcrmil will 
expire In 2002. Any party authorized to 
operate prior Lo August 1997 should 
have received notice o( expiration 
requiring resubmission or a pcrmil fee 
and informntion for coverage under the 

Thu 1tlah<111m /,aw11,,r Mi1J§fd:'1i1\1f 1fJ·J1)•dflH 



r1a1issucd pcrmiL Pallurc lo do llo (and 
lherc arc some siles continuinit to oper
ate under cxpi red permits) is n viola lion 
lhat may resull in 5ubstanllnl penalties. 

No one c.1n 01>erntc under the Ceneml 
Permit without fully complyinJt with lt:i 
terms, including: (a) first filing n notice 
of intent (NOi) to use and be covered by 
thl! General Pem,tt and (b) nting all 
required Information Including n com
prehensive BMr plan ,1ddresslng l!roslon 
and sediment control measures for 
stormwater discharges. Alnbnmo's 
General Permit applies lo dischor1tes 
from all construcUon sit.cs rcitardless of 
lhe size of the project. Ccneral Permit, 
Parl 11 A.:l. 'l'hc federal rc1tulallon11, 
howewr, refer L1> sllcs nvc ncres or lal'g
er, unl~~s a smaller $IL1: is pnrl of u l11rg
er co111111on development gre:itcr tha11 
nve acres. Even Lhough AOEM's permit 
recites its am1licallon lo u11 sites, in 
practice /\OEM requires permits only 
for those <lischarJ,tes o( stormwater (rom 
construction sites lhnl meel the federal 
five-acre thrc~hold unlc~~ the dis
charges from smaller slles .idversely 
affecL water quallly of sllltc waters and 
require an Individual permll. 

The Ccncrnl Permit is ti legal docu
ment based on redernl nnd suite tnws 
und regulations thnt impose numerous 
legal duties on II defined class of per, 
sons and nclivihes. For 11 clear under
standing of the requirements, duties 
and liabilities imposed, l'lic Ceneral 
Permit should be lhorouithly reviewed 
In Its l!nlircly. Some t>f Lhe hlghliithU 
and dclnlls nre described below. 

Notice of Intent (NOi) 
Unlike the (edcrnl permit, 40 C.F.lt § 

122, nnd nrocedures In some states such 
as New York, dischar~c~ from a con• 
slruclion project In Alabama will not be 
covered by the Cencrnl Pcrmil until lhe 
owner or discharger hns properly com
pleted a Notice of Intent (NOi) to be 
covered, the com1,lete NOi hris been 
submitted lo /\DEM, ADEM has 
reviewed and approved lhe NOi, and the 
dischariter has actually received iln 

acknowleds,tmcnl from ADl~M. 40 C.F.lt 
l22.28(b)(2)(iv) and ALC610000, 11arl 
II. A.I. 1'hc ADEM-.ipprowd NOi form 
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must be compleled by U1e person seek
Ing coverage under the General Permit. 
The Not must speclry lhe construction 
activity, lhe location of the site, describe 
and include a BMP plan prepared and 
cerlifled by a qualified credentialed i,ro
fcssional (QCP), identify pnst vloh,llons. 
describe the schedule of ncllvlty, 
describe and locale receiving waLcrs, 
and Include a certifirnle by lhe respon
sible person or official seekinJZ coverage. 

The Stormwater Pollution 
Prevention Plan and BMPs 

Accord!nit to lhc EPA, the best way to 
mr1nal(e sturmwalcr pollution Is by use 
of a stormwater pollution prevenlion 
plan (SPPP) ba.~ed on Lhc use of BMPs. 
55 J~cd. Reg. 47990, •18034 (Nov. 16, 
1990); Molokai, 891 P. Supp. al 1393. 
The SPPP is required as a parl of the 
EPA general permit applicable in states 
without approved NPDES pros,tnims. In 
Alabama, lhe $PPP counterpart i~ called 
lhe "BMP plan." which also foC\.ISCS 1>ri
marily on planning and nuina~c_mcnl of 
stormwaler onsile by using erosion nnd 
:1edimcnl conltol procedures. 

Although U11: Generru Pem1[t conlalns 
olher requirements which must be met, 
BMrs ure u,e mosl criticol and the most 
visible elements necessary for protect· 
ing a,Uncent waters from ~lormwoler 
dischars,te and preventing violations of 
lhe permit conditions. OMPs do nol 
have lo be lhe "best" in each inslllncl!, 
bul they arc required lo be approprlnle 
for the specific site and based on good 
engineering practices. Ccnerul Permit, 
Part Tl, B.2(b). BM rs are designed to be 
dynamic pl'aclices Lhal must be conlin· 
ually mnintained and modified Lo 
address the progressive chans,tes in lhll 
construction !lite and to respond Lo vari
able weather conditions. Although the 
Ccneral Permit contains requirements 
lhat must be rnet-rnch aJI develop
ment of a comprehensive plan, imp le 
incnlalion, mainte_nance and modlftco. 
lion of the practices where and when 
necessary-it is apparent that the 
Ceneral Permit requires minimum 
standards based on subjective engineer
ing praclices, prpfoSlional judgmcnl 
and common stnse · U1al ls necessarily 

required in any com1>lex projecl driven 
by the vagaries of weather. lopography, 
topology, soil condition, nnd the unfore
seen or unforeseeable construction con
tinitcncles." Cil// of N(!JJJ York u. 
Anglabrook lid. Par/nership, 891 P. 
Supp. 908. 92,t (S.D. N.V. 1995). 

Storm events :ire unpredict.ible. Due 
to Lhe nnlurc or construction activities 
and the potcnlinl for lhe release of pol• 
lulants, /\DEM relies hea\llly on permil 
reQuirements using HMPs deshined on a 
slte-speclfic basis by a QCP hired by lhc 
permlUec. The Cenerill Ptirmll requires 
n permlllce nL .ill limes properly lo 
opernlc und maintain all erosion and 
sediment control procedures. Proper 
opernL!o1, ancl mninlcnancc includes 
effective performance, adequate fund
inR, ndequnle operator st11fnng and 
trolning, and adequate quality assurance 
procedures. Permit requlremenls in 
every aspect speciflcally focus on BMPs. 
Tht.: mosl Important parl of the NOl Is 
lhc BMP plan. 1'hc BMP plan submitted 
wllh the NOi provldi!s the description of 
Lhe conditions of lhe comtruclion site 
nnd Lhe project by identifying sources of 
pollulion in slormwater discharges as 
well ns lhe appropriate mannitement 
and control procedures that will reduce 
or prevent pollutnnts in stormwater dis
char"es. 

AccordlnJt to AIJP.M, each BMP plan: 
• must be prepared by a QCP: 
• must be comprehensive and describe 

structural and non-structural prac
tices lo prevent and minimize dls
chnrges of all types; 

• must be updated and modified as 
necessary Lo addrcsi; any changes In 
deficiencies; and 

• must 11ddres~ prc-conslruclion aclivi
Lics to divert up-slopl' water around 
lhe sllc. lo llmlt the exposure of dis, 
Lurbed areas Lo prcci1,ilnlion lo the 
shortest amount o( time, lo minimize 
the amount or surface area disturbed 
by phasing, to correct any deficien
cies In BMP implementation and 
maintenance, to remove sedimenl, 
nutrlcnL,, and other pollutants from 
slormwnlcr b1tforc lhcy leave U,c site, 
nnd lo properly and prompLly remedi• 
ntc sediment deposited offsite. 



Any revisions or additions to the BMP 
plan must Include updnted maps, n his 
tory of the location and description of 
the 13Ml's implemented, an analysis or 
deflclencfcs, nnd ~eriodlc inspection 
reports. \lpdHtes nnd amendments will 
be considered ii part of the Cenenil 
Permit. AL ,1 minimum, the BMP plan 
musL address fmplemcntaLIOl'l and 
maintenance of effective, applicable 
BMPs utilizing good engineering prac• 
tices according to al lensl two specific 
reference materials: 
(J) the Alabama Non-Point Source 

Management Program, 1989, adopt· 
ed by AOl~M and approved by EPA 
(even I houith conslniction sites 11re 
r<:cognlzcd ns point sources), 1 and 

(2) lhe Stormwnler Managem<:nf for 
Construction Acfiuilles-Developlng 
Polluti on Preuenllon Plans and llesl 
Management Practices adopted by 
EPA. In addition, nny other appro
priate BMP manuals or documents 
submillcd by u,e permlllcc (or qual
ified credcnlialcd professional) as 
part o( the BMP plan that arc 
approved by ADl~M will become part 
of the Cenerlll Permit. However, any 
nt.ldlliom1I material referenced in lhc 
NOi a.nd npproved by AOEM 
b~comc.s pnrl o( lhe permit req11ire
mcnts and must bt utilized. The 
BMPs are the mosl visible parl of 
the control procedure$ and the most 
critical elemenu necessary for pro, 
tecting adjacent waters from 
stormwater discharges. 

Other Requirements 
The Cenernl Permit and the NO! con

lain other Important requirements and 
du lies t hal musl be met in order to 
maintain compliance. 

ln11pecUon nnd Monitol'in,t- ihe 
Importance of BMPs Is noted In other 
permit requirements such as required 
inspections, monitoring and reports. 
The applicant Is required to have a QCP 
make periodic inspections of the site 
and BMPs to prove thal the BMPs were 
properly dcsi~ned and installed and lh!ll 
Lhcy a1·c contlnw1lly maintained. 
M,1lntcna11cc moy include repairin" or 

replacing damaged structures, as well ns 
modifying BMPs lo acdrl!Ss project sile 
conditions and changes in weather con
ditions. Inspections must be madtl rcgu
lorly once a month and within 72 hou1·s 
of ,iny rain event or 3/4 of 11n inch or 
n,ore in any 24-hour period. A.n A.ORM 
Inspection Certification Reoorl form 
musl he u~ed to provide an nnnual 
report to ADEM summarizing the perf. 
odic inspections. Monitoring and sam
pling ore not rcqulred If lhc QCr> deter
mines and certifies on reports that snm
pllnR o( discharges is unneces.wry to 
,,rove lhat lhe BMPs are effective. A rain 
Rnuite onsite or nearby should be erect• 
ed nnd monitored. Samplin~ o( dis
ch11r~es is not required if t·hc QCP 
tMcrmini:s nnd certifies on reports that 
such sampling Is unnecc:m1ry Lo prove 
thal the BMPs are cffccllvc. Any non
compliance must be identlned and 
reported using forms adopted by ADEM 
within five days o( an)' discharge that is 
unpermilted, threatens Willer qunlity, 
contains a hazardous substance, exceeds 
permit conditions, or results from fail• 
lnR to comply with BMP requirements. 
Since dischargers are required lo pro
vide periodic reports W AUTlM, comi,11-
ancc ls~ues can be raised after the fact 
by n review of the reports or ir the dis
charger (alls to submit required infor
mation. 

Spill Prevention Control and 
Counlenn euures Plan (SPCC)-lf 
(uel, chemical or pollution storage 
tanks nre Lo be used and localed onsitc, 
a SPCC plan must be included nnd 
11111,lemenlcd lo prcvcnl spill~ nnd cxpll· 
clllc cleanup of any lhM may occur. 
General Pcrmil, Pa,·t fl, B, 3. 

Other Duties Md Responslbllllles
The General Permit is riddled with nmr. 
mlltive dulies imposed on the pcrmlttee 
and olhers, for exnmple: (n) n duty lo 
comply with all requirements or lhe 
General t>ermil, lhe NOi, and any sup· 
porlinlt documenl~; (b) a duty to display 
n fncilily idenlification containinlt ~uffi
cienl Information lo clearly idcnUfy Lhc 
pcrmill!!e, A.DEM auU1orizallon number 
nnd other required informallon; (c) n 
duty to mitigate adverse impact~ lhnl 
result from ,111y discharge of non-com 
plfance; (d) a duty lo allow Al)~:M access 

Eleventh Circuit 
Lawyers' Advisory 
Committee 

The Elovonlh Circuit Lawyers' 
Advisory Commlttoo writes to inform 
or remind Alabama lawyers of 1ts ex1s
tente and purpose 

av statute, thore is, for each federal 
c1rcu11, a 'Lawyers' Advisory 
Cornmiuoe • The chmf jud!Jt! of each 
federal district in tho chcui! covering 
Florido, Alabamo and Goorg10 nomi· 
natos to Iha chief judge or lha 
Eleventh Circuit 0110 lawyo1 10 ropro, 
sent the di:llrlct on lho committee. and 
the dhiel judge or the circuit Appoints 
the oomrnlllee. nearly 11lwaya from ell 
1hose r1omim1111d 

The Alabama raprosantahves on the 
cornmltlee are Carol Sue Nelson for 
the Norlhotn District of Alabarna. 
Richard Cohen for tho Middlo 
District of Alobomo. and David 
Bagwell for the Southern District of 
Alabama (oddlt1onally, of course, oach 
district In Florida and Georgia has a 
representative). 1 Ila Lawyers' Advlsory 
Comrn1ttee RllU lhO nules Commillee 
of the United St,ilos Co1111 of Anpenfn 
have worked togothor on several pro 
posals fo1 amendments to tho rules 

Tho comm111e0 moots onco or 1w1co 
a year. and 01horw1so corresponds by 
e-mail or post. Tho Job of tho commit 
tee is Lo serve as a lawyers' sounding 
board for rules or procedural proposals 
by the court Ancl al~o 10 maka sugoe~· 
tlons and pass on irtaas from lhe bar to 
the bench Mnst rocontly, the commit· 
tee was l1eavlly lr1Volvod in r1ro1i-0sals 
1espocrlng 1ho handling of motions for 
extensions of ttmo end rolmod mattors. 

If you havo suggestions 01 ideas 
about Ele11onth Circuit civil or criminal 
practice. feel free to poss thorn on to 
your repre.sentativcs Naturally, the 
comm1ttee can't hel~ you with the 
result of 1iarticulo1 coses, but 1f you 
have a ga,wal suuuustlon, we 11xis1 to 
consider it and pnss It on if It Is good, 

Dovld A. Bagwoll, choir 
P.O. Box 290. Mobile AL 36601 
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to ln~pccl lhe property nnd records: (e) 
a duly lo report and correct any upset 
condition; (f) a duly to comply with all 
other stalules and rcQulallons: (g) a 
duty to nolify ADEM of commencement 
nnd termination of activity; (h) a duty to 
h,we reports and forms pro1>crly com
pletc:d and signed: and (I) a duty to 
malntnin records (or n minimum of 
three years unltiss the permit is subject 
to llllgalion or enforcement action. 

Who Applies For and Who Is 
Responsible For Permit 
Compliance? 

'l'hesc queslions have several ttnswcrs 
accordinl! lo the provisions or the 
Cencrnl Permit. If all terms o( U,e 
Ccncrnl Permit were defined, we would 
certainly have a better idea of the liabil• 
icy exposure lo parties al the construe• 
lion site. No one, no person, mi,y dis• 
charge stormwatcr wllhoul a permit:. :13 
U.S.C. § 1342. "Perso,;," ''owner," "oper
utor," and "permittee" arc nil terms used 
In the General Permil. I lowcver, ''per
son'' Is the only term denned by st.:ilule 
and regulation. The definition describes 
l\ broad collection of parlies. including 
Individuals, corporations, p;wlnerships, 
govcmmcnl cnlflics, limited liability 
companies, elc. Ala. Code § 22-22· 
I {b)(7); AD8M Ac.lrnln. Code Hcg. ~35.(i. 
6.02(1i). Persons who will or who desire 
to dischorge stormwnll:r from a CC>n
struclion site an required lo have an 
NPl>ES permit. General Pcrrnll Part Tl, 
A.( I). A person meeting signatory 
rcqulrcmenls of the wnler quality regu
lnlloos mu~t ~ign all documents 
(Ccn1:ral Pt!rmil Part II, A.2.(d)(l)), and 
any person Uutipcrlng with equipment 
or falsifying records will be subject to 
civil and criminal llabilily. 

Once the NOl is filed and accepted by 
Al)l~M. ADEM will grant auU,orlzatlon Lo 
a 1111mcd party, the pcrmlltee. The pcr
mlLLee has the ultimate respo11slbfllly ror 
compliance with u,e law und the permll 
conditions, althou~h other persons, 
indudlng Individual$, will be exposed to 
liability If compliance I$ not maintained. 
1'he penniltee must make sure all other 
persons are continually In compliance 

oiisllc. Any viol11tion~ by nny conlractor, 
subcontractor or employee will be 
deemed violalioiis by Lhc pcrmittee. 
General Permil, Part 11, £.1.(c). 1'he per· 
mlttee musl sign Lhe NOi, certifying 
thereby that lhc NOi, lhe BMP plan, and 
:111 at tnchments were prepared nl the per
millee's direction by a QCP, that inspec
Llons will be made, and that the BMPs 
Implemented will be maintained. 

The BMP plan can only be prepared by 
n QCP- who musl certify on the NOi 
thnt a comprehenslw BMt> plan was pre· 
pared under lhe QCP's direction and 
that the permittee h:is been advised or 
the plnn contents and requirements. ll 
Is lhe permittee's responsiblllly lo sec 
thnl lhe plan Is put into effect and main· 
tainod. 'l'hc QCP is defined by the 
Ccneral Permit to include professional 
engineers or cerlifled professionals in 
erosion and sediment control a.~ well as 
others Uinl may be approved by AOr.M. 
II is lnteresling lo note Lhat several cate· 
~orles of ''certified erosion control pcr-
50115" may be allowed to operate onsite. 
'l'he QCI' who prepared by BMP pion t:an 
(and should), if hired by the pc_rmittcc, 
conduct the monthly ond periodic 
inspections as well as I he nnnl inspee
lion onsile. Owners, developers or other 
persons \vho would not normally Q\lalify 
as QCPs muy take cerlnin stale-spon
sored erosion control short courses to 
obtain n "certification" U1al will ;,llow 
them to make the monthly and rainfall 
inspections bul which will nol .illow 
them to prepare a BMP pion, make mod
incatlons or conducl final inspections. 

Any report or monitoring data musl be 
signed by U,c permiltce, a desi~nated 
agcnl o( lhc permlLLce, or a responsible 
o((iclal or Lhe permlltui. ADl•:M Admin. 
Code R 335·6-6-.09. The Information 
must be certif'ied lo be accurate and to 
have been gathered al the signatory's 
direction with the awarenc.~ Lhril lhe sub
mission of any false infom1nllon would be 
subject lo civil and criminal pennllies. 
A08M Atlmin. Code It 335·6·6-.09. 

Enforcement and Liability 
Permillees and those who ~hould, but 

do not, have permits must be concerned 
about alleged regutntory vlolnllons and 

claims b,1.~cd in the common law. 
Polcnllal regullltory violations include 
making prohibited dl~char~cs willwul a 
permit, the violalion of oromls$10n to 
comply with any permit term or condi
tion, and the knowing making of any 
fnlse statement, represent.ation, or cerU
rlcalion by a QCP or responsible o((icial. 
or u1mp1iring with any monitorinl! device 
or mclhod ,·~quired by lho permit. 
Potential common law clnims Include 
negligence, nuisance and lrespass. 

Regulatory Violations 
Pursuant to ADP.M's reitulalions, an 

expllcll duly to comply Is imposed: 
The pcnnittee mu~t comply wilh 
all condlllons of Lhe permit. Any 
permit noncompliance constitutes 
a violation of the AWPCA and the 
FWPCA and is grounds for 
enforcement acllon, for permit 
Lermino.tion, revocation and rcl11-
suance, suspension, modlOcallon: 
or ctcnial o( a r>errnil renewal 
appllcaUon. 

Al)EM Admin. Code It 335·6·6· 
.t2(a)(l ): .~ee Ceneral Permit, Part rt, 
E. I.a. The re~ulations provide that 
"la)ny person who violutes n permit 
condition is subjecl lo n civil penalty as 
authorized by Code of Ala. 1975, * 22. 
22A·S(J8) (1987 Cum. Supp.) und/or 11 

criminal penally as authorlied by the 
AWPCA !Alabama Water Pollution 
Control Acl]," AOEM Admln. Code R. 
335-6 6 . l2(a)(3). The permillcc :1lso 
has a duty to mitigate permit violations 
or any adverse impact from violnlions. 
ADEM Admln. Code H. 335·6·6·, l 2(d); 
sae Cc11ernl Permll, Pnrl 11, C. t. 
Enforcement rnay be directed af{ainst 
"lo)ny ll!lrson required to have a NPDt:;S 
permit pursuant LO lhis Chapter and 
who dischntges pollulanls without snld 
permit, who violates lhe conditions of 
said permit, who discharges pollutMLS 
In ll m~nner not authorized by the per
mit, or who violates lhis Chapter or 
appllc11ble orders of the l>epartmenl or 
nny appllc:1ble rule or stand:1rd under 
this Division." ADEM Admln. Code R. 
335-6,6-.J 8(2). Primary enforcement 
authority for regulatory viol:1lions lies 
within the ndminislrnlive ag1mcy 



charged wilh responsibility for adminis 
tering the swtutc B again, in our ~late, 
ADEM. (EPA, however, will always 
maintain thnl ll has reserved its own, 
independent. enforcement authority. 
S<'<', e.g .. 33 U.S.C. * 1319(a)(l), (2).) 
f:nforccment action may take lhe form 
of an administrntive order "requiring 
abatement, compliance, mllhtnlion. ces 
sntion of di~chnrg~. clean-up. i1ml/or 
penalties"; an acli:>n for dnmnitcs; an 
action for injunctive relief; or ,,n action 
for penalties. ADEM Admln. Code ll. 
335,6·6·, 18(:i!)(a) (d). 

Making prohibited dischorgcs wlU,oul 
a permil is, essentially, self explanatory, 
thus meritinJi no enitthy discussion, 
tind ls, In uny cvcnL, wet I Illustrated by 
the Wrfqhl /Jroi/l(lrs nnd /Jrown cases 
discu.~sed below. Examplc$ of violations 
of permit conditions Include, bul arc 
not limited Lo, the following: 

• discharges In violation of the :;tale's 
water quality crih:rin :u set forth in 
ADEM Adm in. Code R. 335-6-10-,0 I 
e_/ Si!Q, 

• failure to th!s1gn, implement and 
mainlniti cffeC'iw and appropriate 
BMPs 

• failure lo conduct monl hly inspec
tions and muke periodic reports 

• failure lo m11inlain facility idenlifi· 
callon 11nd 

• failure to retain nnd produce 
records. 

The AWPCA prescribes Lhe following 
penalty for such violations: 

Any person who willfully or wilh 
itross nc1tli1lcncc violnlcs nny pro 
vision of Lhe chnpler, or r11lc, rc1t 
ulalion or slandard adopted under 
this chapter, or any condlt ion or 
limitnlion in a pcrmlL lgsucd 
under lhis chapter slmll be r,un
lshed by n nne of nol lcss Lhan 
$2,500.00 nor more lhan 
$25.000.00 per Jay 1>f W>l.ilion or 
by impri~onmcnt for not more 
than one year. or by both. If the 
convlclion is for a violnllon com 
milled aficr a first conviction of 
such pcnon under thh ~ubscction. 
punishment shall be by a fine of 
not less than $5,000.00 nor more 

than $50,000.00 per day of violn 
tions or by imprisonment for nol 
less than one year and one day nor 
more than two years, or by bolh. 

Ala. Code§ 22-22-U(a). Note lhal lhe 
statute ,s wmewhat more liberal than 
the Ccneral Permit iL,;clf. The Ceneral 
Permit recognizes only lwo defenses to 
llabillly for permit vlolalion.s-"bypa.~f' 
and "upset.'' Cenernl Permit, Part II, 
D.1 anJ 2. Also implicit in the swtuhi 
are lhe defenses that the defendMl'$ acl 
or omission was nol willful nor was It 
grossly neitllJlent. 

A "bypass" Is "the intentional diver 
sion of was le streams from nny port ion 
of ii lrealmcnl facility.' General Permit, 
P:irl ltl , J.3; see <10 c.r.H. § 122.4\(m)(I). 
A bypt.1ss Is p1mnis&iblL ( I) if no dis
charge limitation Is exceeded. and tile 
bypass is necessary for "cssentiol mnm 
lennnce" for "erficienl opcrnlion" of ti 
treatmenl or control facility or system, 
Cenernl Permit. Part 11.D.l.b.: or (2) if 
ii "is unavoidnble to prevent loss of life, 
personal injury, or severe property dnm 
aitc," no feasible atlernalives exist. and 
AOEM approves a written request 
autl1orizmg Lhc bypass ten days pnor (if 
possible). Cenernl Permit, Part 11.D. l.c. 
An "upset'' is "an exceptional incident in 
which there is an uninlenliol'llll and 
temporary noncompliaoce"-i n Uie 
construction context, an extraordinary 
rain event but an upset does not 
include ''noncompliance caused by 
opcm1llonal error ... lack of preventive 
maintcn11nce, or carcll!SS or improper 
operation." Ccneral Permit, f>arl Ill, 
J.24; sci! 40 C.P.R.' 122.4 l(n). 1'o have 
u,e bencfll or the "upset" defense, Lhe 
permlllee musl ornlly rcporl the 
"occurrence nnd circumstances of lhe 
upset" to ADEM within 24 hours, and, 
no more than nve days later, furnish 
Al)t,;M wilh evidence, including opcrnl 
init loits. thnt: 

(i) an upsel oecurrcJ: (ii) lhe per
miltce can identify the specific 
cause(s) of the upset: (iii) lhc per· 
mitlee's facility was being opcrnl 
ed properly at the time of the 
upset; nnd (iv) the pcrmittee 
promptly took all rca~onable steps 
lo minimize any adverse Impact 

on humnn health or the environ 
mcnl resulting from lhe upset. 

Ce11cral Permit, l'nrt 11.D.2.a. 1'he per-
mittce has the burden of proof regardlng 
both bypass and upset General Penni!, 
Part 11.D. I .d.: 11.D.2.b.; sre 40 C.F.R. § 
t22.41(n)(4}. The t\WPCA aJ50 provides 
(or n civil nclion, In lhc nnme of the state 
or the Altomcy Ceneral, "for dilmaites for 
f)Ollulion of water of the slllle," including 
bolh compens,,tory and punitive damages 
and "all rr:isonnblc cos Li" of U,c dcparl
mcnl Lht.1L Investigates lhc pollullon. Alu. 
Codi! f 22 22-9(m). If lhc vlolnUons 
resull in n fish kill or Lhc deatll of other 
wildlife, the viololor will be responsible, 
in nddilion lo other pcnnllies, for paying 
the stole to re~tock I he waters nnd 
replenish the wildlife. Ala. Code § 22-22· 
9(n). F'innlly, Injunctive reliei is avnilable. 
-~ /\la. Code § 22-22-9(1)(4); ADEM 
Admin. Code R. 335·6·6-.18{2)(c); 
General Pcrmll, Pnrl Ill, A.3.b.(3). 

I( enforcement 1s undertaken by EPA 
pursu.int to lhe CWA, administrnlive 
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penallles of up to $125,000 may be 
imposed, 33 U.S.C. § 1319(g), or, in a 
Judicial 1m,cccdln1L a civil penalty not to 
exceed $25,000 per day for each violation, 
33 U.S.C. § 1319(d), as wcll a.~ Injunctive 
relief, 33 U.S.C. § 1319(b). 1'he CWA nli;o 
qunlines when criminal penalties mny be 
n:1sf.lsscd for nci;tligcnt violations. 33 
U.S.C. § 1319(c)(1), for knowing viola· 
lions, 33 U.S.C. § J319(c){2), and know
Ing cnd::mgcrmcnl, 33 U.S.C. 
§ 13 I 9(c)(3), While it seems \mlikcly that 
the knowing endangerment (placing 
"nnolher person In danger of dl!llth or 
serious bodily injury") would come into 
plll)I in conjunction with BMPs and con
struct ion sites, negligent and knowing 
violations ,,re certainly implicated. 
Criminnl penalties for neitllgenl viola· 
Lions tire "a nne of nol less than $2.500 
nor more than $25,000 per day of viola• 
tlon, or by lmpr1sonmt.tnt for not more 
lhan one year, or by bolh." 33 U.S.C. 
§ 1319(c)(l). Criminal penalllus for 
knowinll violations arc "a fl nil of nol 11:s.~ 
than $5,000 nor more lhan $50,000 per 
day or violnt ion, or by imprisonment for 
nol more than three years, or both." 33 
U.S.C. § 131!l(c)(2). rrthe person in viola· 
lion has a prior conviction under I he 
slnlutc, each of Lhcse penalties c.m be 
doubled. Si!e 3:1 U.S.C. § l 319(c)(J) • (2). 
Cood fallh Is also noL, In :ind of IL~etr, a 
defense to Clean Water Act violations. See 
lit/antic Stalt!S Legal Foundatiun 11. 

'lgson Foods. Inc., 897 l;:2d 1128. 1141 
(I llh Cir. 1990) (pursuant to 33 U.S.C. 
§ 1319(d), itood faith should be a factor 
considered In ru;sessinit a penalty but ll 
Chnnol be I he only faclor). 

raise ccrl!Ocatlon embraces all 
re1,orls nnd forn,s roquired to be sub· 
mil tcd under the Ceftllral PcrrniL, 
including, bul nol limiled to, lhe NOi 
nnd nny inspection 111,d monitoring 
reports. Both the NOi form and Lhl! 
Cencrnl l'ermit form require the slgnn· 
tures of lht: QCP and the "Permillec 
Responsible Official" as certificalion 
"under penalty of law." 'l'he specific 
penally of l.iw Is not specified, althouith 
presumably, Ala. Code § 22-22-14 (b) l~ 
Intended: 

Any person who knowingly makes 
any f,,lse slutement, representa
tion or certiOcnllon in any appll-

Clllion, record, report, plan or 
other document ntccl, or required 
lo be maintained, under lhis 
chapter or who falsf(ies, lun)pcr~ 
with or knowingly renders Inaccu
rate ,my monitoring device or 
method required to be molntufned 
under Lhis chapter shall, upon 
conviction, be punished by a nne 
of nol more than $10,000.00 or by 
imprisonment for not more than 
slx months, or b>• both. 

I( prosecuted by lhe EPA. thl! same 
conduct "shall upon conviction" be 
punished by a fine of nol more lh11n 
$10.000, or by imprisonmenl for not 
more thnn 2 years, or both." 33 U.S.C. 
§ 1319(<:)(4). The pen.illy may be dou• 
bled If Lherl' is a prior conviction. :33 
U.S.C. § J319(c)(4). 

Under cl'rtain circumstances, citizens 
loo can play an enforccmenl role. A cill· 
zen sull may be brought pursu:,nt lo 33 
U.S.C. § 1365.2 E;xcept in ccrl..'lin 
Instances, citizen suits cannot be med 
1>rior to 60 days after notice hils been 
,tiven per 33 U.S.C. § l365(b)( l)(A) (lo 
the Administrator. Lhe State. and lhe 
allc~ed violator) or (b) (2) (lo the 
Admlnlslrator). An action may not be 
cominencetl "if the Auminlslrator or 
State has c:ommcnctd and is diligenlly 
pursuing a civil or criminal ncllon ... 
but lhe citizen may intervene In ,my 
such action as a matter of righL" 33 
tl.S.C. ~ l365(b)(l)(B). Citizen suits do 
not preempt or restrict other slnlutory 
or common law causes of action. 3:i 
U.S.C. § 1365(c). The courl mny. in its 
dlscrcllon, ,1ward lilil!alion costs, 
including attorney and cxperl witness 
(ees, LO any substantially prcvallinit 
J)arly. 33 U.S.C. § 1365(!.l). 

Common Law Causes of Action 
Ap3rt from the statutory enforcement 

mechanisms, state common law causes 
of action can addres~ damal{e cnuscd by 
erosion, slllallon and sediment.' 

Negligence- Pol' a negligence cause 
of action, the plalnllff must csl11hl i~h ( 1) 
that the defendant owed a duly to Lhc 
plnfnl !ff; (2) lhal Lhe dcfo1ilianl 
breached lhat duly; (3) lhal lhe plnlnliff 
suffered loss or injury; and (4) thnl the 

defendant's negligence w~ the actual 
and proximate cause or the plninlifrs 
loss or injury. See, e.g .. Ford Motor Co. 
11. Burd~haw. 661 So. 2d 236, 238 (Ala. 
1995) (ciL!ng J,01/ar v. Poo, 622 So. 2d 
902 (Ala. 1993)). The dL1ty may be 
breached by failure lo exercise due care, 
which is relative nnd depend~ on the 
facts of each parllcuhir case. See, e.g., 
Cox 11. Miller, 361 So. 2d 1044, 1048 
(Ala. 1978) (citing Tyler 11. Dr(Jmu:n, 51 
So. 2d 516 (Alo. 105 I)), Whelhcr an acl 
or omission to acl is negligent will be 
judged by what a reasonably prudent 
person would have done under lhe same 
or similar circumstances. See Ford 
Motor Co., 661 So. 2d nl 238 (citinll 
Elba Wood Products, Inc. 11. /Jrackln, 
:'156 So. 2d J19 (Ala. 1978)). Thus, the 
(allure to use appropriate best mar111ge
menl practices for il given site In accor
dance with good engineering practices 
could be a breach of the duty. So long 
as the elcrnenls of causation and dam• 
age were proximately established, a 
cause of acllon for ne11lhtcnce could be 
maintained. 

For U1e element of causnllon lo be 
established, there must be a reasonable 
connection between u,o net or o,,,isslun 
of the defendant und lhe plaintiff's 
Injury. Sec, e.g .. Wassman 11. Mobile Co. 
Commissions /)isl., 605 So. 2d 941, 945 
(Ala. 1995) (quotin,t Prosser 11nd Keeton 
on The Law of Torls, § 41 al 263 (5th ed. 
1984)). Thal is. lhe failure Lo use itood 
engineering practices must be Lhc proxi
m11te cause of lhe subsequent polluti()n 
o( lhe water. In addition to oLl'ler well
established defenses Lo ,, negligence 
cause of action, a defend11nt In the con
struction context should look ror Inter• 
vi.tnlng and superscclinit couses o( uny 
pollution, siltation or sedimentation. To 
be eJfeclive In defense, ''[aln Intervening 
cause must be unforeseeable nnd must 
have been sufnclent to have been the 
'sole cause In fact' of lhe injury." /,<1r1a, 
Inc, v. Rama11auskas, 731 So. 2d 1204, 
1210 (Ala. 1999). ll is not, however, suf
ficient for the defendant simply to point 
lo lhe existence of other possible causes. 
See Sprin.QC/r v. JPIT'f'rson Co., 595 So. 2d 
1381, 1383-8'1 (Ala. 1992). 

Add!Uonally, vlol(lllon or a statute 
may be negligence per sc, or negligence 



as a matter or law, I( lhe slalule or ordi
nance wa~ enacted for the protection of 
the persons Injured. See l<eeton 11. 

Fayette County, 558 So. 2d 884, 887 
(Ala. 1989). Thus. n plaintiff could nrguc 
that a violation of n permit requlre
rnent- lncludinl(, bul nol lhnilcd to, 
the failure lo follow a BMP plan- was 
negligencc per se. The defendnnt should 
counter with the ~rgumenl lhot the 
SUllule was ,uloplcd to nrotccl the intcr
esls of Uw general public-fo r example, 
"scenic, recrealion11l, 11nd c,lher environ
mental values." See Alabama Power Co. 
v. nunawau, 502 So. 2d 726, 730 (Alu. 
L987) (vlololion Is nol sufncicnl lo 
impose llnblllty upon defend;inl If pur• 
pose of statute or rc~ulation is lo secure 
to indlvldual cnjoymenl of ri~hts ond 
privlltigcs Lo which cilizens are entitled 
only 11s members or the gcncrill f)ublic). 

NuJsance-A cause of a..:Lfon mighl 
lie (or nuisance. See Ala. Code § § 6-5-
120·127. The law of nuisance resls upon 
lhe common Jaw principle "lhnt every 
man musl so use his pro1>erly as nol lo 
injure that of his neiithbor." Acker 11. 

Prolecllue f.ifc, lnwran c(J Co., 353 So. 
2d 1150, J 152 (Al3. 1977) (cilinit Fariss 
"· Dudley, 78Ala. 124, 127 (1884)). The 
la,v of nuisance applies, in the tradition
al sense, where there is interference 
with lhe use and enjoyment of one's 
property. Borland u. Sanders i.,cad Co., 
369 So. 2d 523. 529·30 (Ala. I 979). To 
eslablish a cnuse of nclion for nuisance, 
Uw plaintiff must show conduct by the 
defendant, in breach of a lcl(nl duly, lhilt 
r,roxhnalely cnuscLI I he Injury, inconve• 
nlence or damage. See, e.y., I llflinrt/ u. 
Clly of Huntsvllle Eleclrlc Utility Boal'd, 
599 So. 2d 1108, I l L3 (Alo. J 992). 

The 13orland case IR highly signiricanl 
because il held lhal compliance wilh 
pollution control laws does nol relieve a 
de(endanl of liability from dnmnites for 
nuisance. Although lhe defendant com• 
pan}' was round tu be In compli11nce 
,vilh u,c Alabama Air Pollution Control 
Act, Code § § 22-28· l el seq., Lhc ddim 
danl was slill exposed to liability for 
damal{es caused by pollutant.s emitted 
from its smelter that formed II danger 
ous accumulation of lead particulMes 
and sulfoxide dep0~its which made lhc 
plainliffs properly unsuitable for rais-

Ing cattle or growing crops. See 
florlond, 369 So. 2d at 525-26. Borland 
also held that the fact that the plainli(f's 
property had a mur;h hii:ther value as 
commercial property than as residential 
or form properly because of Its proximi
ly lo defendant's lead ;,lanl did nol bar 
recovery. Id. al 530. 

'l'respass-Condu cl lhal constitutes a 
nuisance may also constitute a trespass 
if lhe conduct results in lhe aclual inva
sion of the possessor's interest in exclu· 
sivi: po$session of the property. St!(! 
!Jorland, 369 So. 2LI 523 (Ala. 1979). 
The pollullng substance doc.~ not have 
lo be placed directly on plaintiff's prop· 
erty to constitute a trespass. In U1e c.,sc 
o( Rushing v. Nooper-/v/cDonald, Inc., 
:100 So. 2d 04 (Ala. 1974), lhe Alabama 
Supreme Coul't held thaL a complaint 
nllcitinit that an adjoinin~ landowner 
dumped a.~phalt and asphalt-like materi
al so that in due course lhe material~ 
entered a str1iam which carried lhcm 
lnlo a rish pond (in which the plaintiff 
had a leasehold intcre-Sl) polluling the 
pond and killing fish was sumctent to 
ollege a cause of action in trespass 
notwithstandinA the facl thal the mate• 
rial was not dumped directly onto lhe 
plainlifrs land. Howevl r, the complain
ing party m1,1.1l actually have pos.~essory 
rights in the land or waler at issue. Set!, 
o.g., Jones u. Newton, ,15'1 So. 2d 131\5 
(Ala. 1984) (whim! complaining :idjaccnl 
landowners did not enjoy any posscsso
ry rights in the lond at issue and there 
was no evidence thal developers built 
any $lruclure on or over properly 
owned by the adjacent landowners, 
developers did not trespass on that 
properly), 

Damages-Compensatory tlamas:tcs 
maybe awarded for each or these Lorts.• 
Ala. Code §§ 6-11·20 el seq. govern~ 
awards o( punitive damages. Punitive 
damages are not available (or simple 
ne1tll1.tence.1Jradleu v. Walker, 93 So. 
634, 635 (Ala. 1922), bul may be recov
ered if there is clear and convincinlt evi
dence that the defendant's act or omis
sion was wanton, see Ala. Cade § 6- l 1. 
20(a); flammi! u. CSX Transportation, 
inc., 621 So. 2d 281,284 (Ala. 1993). 
Punllive damaJ,tes may also be awarded 
for nuiSilnce and trespass where the acl 

on which Lhc claim is based I~ wanton 
or malicious. Sl!e llbboll u. Braswefl, 
265 So. 2d 871 (Aln. L972) (nuisance); 
Rushln.Q 11. llooper-McDonold, Inc., 300 
So. 2d 94 (Ala. 1974) (trespass). 
Injunctive relief is also available for nui
snnce11. Set!, e.g., Ala. Codt! §§ 6-5-122. • 
125. 

Illustrative Cases 
While the rer>orted court opinions 

and administrative decisions concerning 
construction ond stormwoter permits 
are few in nu111bcr, ii standJ to reason 
lhnt· lhcy would, for the most part, 
focus on lhc necesi;ily of acQuirlni;t a 
permit and on lhc manner of implc
mcnlallon and malnten,rnce of BMPs. 
An insLructivc recent fcdernl case from 
our Jurisdiction is Dr/scoff 11. Adams, 
181 l•:3d 1285 (lllh Cir. 1999), cert. 
de1nied, 120 S. Cl. Hl61 (:!000). Adams 
owned 76 acre., of lond, and the 
Driscoll~ owned approximately five adJa· 
cent acres. The Calbrealh!i owned two 
ncres 11djacen1 io lhc Orisc11ll11. A slrcam 
Oowcd downhill from J\dams's properly 
through o pond on Lhe Drlscolls' prop
erly, and then through n pond on 
Galbreaths' properly, before lhe stream 
mcrl{cd with the Notlerly mver. which 
united across the Ceorgia-Tennessee 
border with the Tennessee River. 

Without seeking approval from any 
fed,mil, stall! or local government, 
J\dnms harvested limber, cul and graded 
1•oads1 graveled lhc roads, built t:ulv!!rls 
and doms Lo channel slormwater runoff. 
nnd subdivided his properly into resi
dcnlfol lots. 'l'hc development caused 
erosion (which Adams clid I ltlle to pre
vent) nnd dnmnited lhe l)rlscolls' and 
Culbre11ths' properties. Adams finally 
sought a slule permll a yc,1r and a hal( 
after he began to develop his pror,lmy. 
He: did nol procure a county devclop
mcnl permil until lwo months aJLer lhe 
Orlscolls and Galbrealhs sued him for 
violations of tht> CWA nnd (or nuisance, 
lrespnss and nel{lilfence under Ceorgia 
stale law. Adams never obtained an 
NPDES permit. The lsi;ues on appeal 
were ( l) whether the CWNs zero-dis
charge standard, 33 U.S.C. f 131 l(n), 
applied to a discharger who could not 
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obtain an NPl)ES permit because no1lc 
wn~ available and (2) whether Adruns's 
dlschi,rgcs foll wilhin the scope of pro
hibited dlschargl!.< under !he Act 

On the first issue, Lhe appeals courl 
looked lo lhc narrow exccpll(H'I It hod 
previously established in f/ughe1; u. JMS 
01J11e/opmcnl Corp., 78 F.3d 1523 ( l Jth 
Cir. 1906), lo lhe general rule of liabill· 
ty for discharitcs wilhoul an NPDES 
pcrmiL The cx~eption would be deemed 
lo npply if: 

l) compliance wilh Ule zero db· 
chnrite sl;mdard was factually 
Impossible because there would 
fllwnys be some slormwater runoff 
from an arcn or devclopmenl; 2) 
lhcrc wa$ no NPDES permit avail· 
1tblc to cover such discharge;:~) lhe 
discharger was In good-faith com
pliance wilh local polluUon conlrol 
requirements, which substanUally 
mirrored the proposed NPDES dis
char,te 11lantlards; and 4) the dis• 
charges were minimal. 

Driscoll, l 81 Jl'.3d at 1288, L280 (cit inlt 
Ht1.9hey, 78 P.3d al 1530). In other 
words, Hughcu created a nar1·ow excep
tion lo the CWA's zero-discharge sli1n
dartl for ,my "minimal discharge Lhal 
occurs despite a developer's best efforts 
to roducc lhe amounl o( it and comply 
wil.h applicable law." Driscnll, 181 F.3d at 
1289 (ciUng 1/ughoy, 18 F.;~d al 1530). 
The Driscoll courl distinguished the c.1se 
before it from Hughey, finding U,at 
developer Adams did not satisfy Lhi: third 
and fourth elements of the cxcepllon: 

Adorns did liLLlc or nolh11,g Lo th,,ll 
erosion or stormwaler discharge 
before bel!inning construcllon. I le 
souithl none of the required per· 
mil.1 until afler considerable dam• 
agl! had been done to the !plain• 
liITs' I properties .... [Tlhe amount 
of Adams' SU)rmwater discharge 
.ind the resulllng d:unage were sub· 
stnnllril .... 64 Lons of scdimenl 
were dcpo~ited inlo u,elr ponds ns 
a result of Adams' activities. 

!)riscoll, 181 Ji'.3tl al 1289. 
On lhe second issue, Aclan"ls argued 

that he did not discharge a pollutant 
from a point source into a navigublc 
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waler. The appeals courl summarily 
rejecled lhis ar!{umenl. The definition of 
"pollutant" is brond and !lpecifically 
Includes sand ar1d sill such n~ was left In 
the plainti((s' ponds. See Driscoll, 181 
1~3d at 1291 (citing 40 C.P.R. § 122.2 
and Hughcu, 78 F'.2d al 1525 n.l ). "Point 
source" is also broadly defined and, 
bccau~c Adams collected sLormwater 
through pipes and other means prior to 
discharge into the slTeam, he was within 
lhc meaning of lhat term under the 
CWA. Drfscol/, 181 F.3d al 1291 (cilinR 
40 C.P.R. § 122.2). Pinally, Lhc Eleventh 
Circuit had previously spoken :.ulhorila· 
lively on lhe lerm "navii.toblc waters": 

The CW/\ de11nes "navig11blc 
waters" as "walers of the United 
Slates, including Lhe lerriLorial 
areas.'' 33 U.S.C. § 1362(7). This 
broad definition •makes IL clear 
that Lhe term 'navi,table' as used 
in Ute Act is of Hmitcd import" 
and that with lhe CWA Congress 
chose lo regulall.l waters that 
would not be deemed navigable 
under the classical meaning o( 
lhal term .•.. Consequently, 
courts have acknowledged lhol 
Jil.che11 and canals, os wel I os 
!llrcams and creeks, con be "waters 
of Lhe United States'' under * 
1362(7). Likewise, thert ill no rea• 
son lo suspccl lh.il Congress 
intended to exclude from "waters 
o( lhe United Slates'' ltibutarlc~ 
that now only intermlllently. 

United Stoles u. r-'rdson, t 08 F.3d 
1336, 13~1-'12 (11th Cir. 1997) (holdlnll 
that a man-made dr~lna~e ditch was a 
novignbl<: W<1tcr uridllr I he Ch:;rn Waler 
Act) (cil:lltlons omitted) quo/ad in 
Driscoll, 181 F.3d al 1291. The strci,m 
Into which Adams discharged wa:1 thus 
n "naviE{ablc water" under the CWA. 

The federal district court cases of 
Molokai Chamber of Commerce 11 • 

Kukul (Molokai), Inc .• 891 F. Supp. 
1389 (D. Haw. 1995), and Cilg of New 
York 11. Anglebrook. 891 F. Supp. 908 
(S.O.N.Y.), afrd, 58 F.3d 35 (2tl Cir. 
I 995), are also instrucUvc. IJ, Mo/olwi, 
the defendants were alleged Lo be in vio
lation of the CWA (and appllcnble slulc 
statutes) becau~e they (1) failed "lo 

obi.run a proper and timely slormwater 
permil before and durln~ construction"; 
(2) failed "to comply with Lhc state's 
general stormwatcr permll condlllons"; 
and (3) discharged pollulanls into 
waters of the United Slates wilhoul a 
permit. Because the defendants began 
construction without hnvinll their BMP 
plan :icceptcd by the 5latc and before 
they had received a Notice o( General 
Permit Covcrngc, they were held to be 
in violation o( the CWA. rhc facl that 
the defendonl.s stop1lcd con~ln1clion a.~ 
a result of receiving a Notice of 
Violation (NOV) from the slate was nol 
a defense because lhcre was "a lolal 
absence of erosion controls, extensive 
runoff, heavily stain~rl with lop soil, sill, 
and olher dcbri~, l'Unnin~ from the pro
ject site hllo the: ocean." 891 1,: Supp at 
1395-1396. The courl observed, 

[The deJendant's arl(urienll loses 
sight or t.hc focu., o( the Act: lhe 
water. IL fails to account for lhe 
interplay of ralnwaler and the con
slruclion site. nnd interaction Uiat 
the acl and Its regulatory sc:hc:mc 
is intended to manngc. It ls the dis
charge of waler wllhoul permil 
coverMe that violntes the Acl, nol 
(he construclion aclivity ll:self. 

891 r. Supp. at 1400. ihe defendants 
should not then hove heen surprised 
when they subsequenlly received notJJi. 
cation that their NOi was lncomplele. 
No BMP plan had even been submitted: 
there was no grading phin, no sediment 
and erosion control plan, no pc1111il 
approving plan5 from the relevant coun
ty agency. and no dctnilcd description of 
the installalion nnd local ion nf sill 
fences being used. 

In Anglcbrook, 89 I I~ Supp. 908 
(S.O.N.Y. 1995), New York City sued the 
developer or ii "olf course, claiming lhal 
lhe developer's SWt>l>t> violated section 
402(a) of Lhc CWA. Under the State of 
New York's progran,, lhc Cencral Permit 
required U1al a SWPPP "Include detailed 
de5criptlons o( plans for erosion nnd .sed
iment controls, monitoring, nnd record 
keepin~"-a standard EPA pcrmlt condi
tion. !cl. 'l'hc lrial court found the critical 
issue to be whelher the Cencral Permit's 
guldclfncs are "hitchin~ r,D~ts" or "siAn 



posts" that is. whcU1er they nrc 
"mundatory'' or ''aspirational." Id. The 
court looked to the lnnriunge o( the 
Cencrnl Permit itsel( and observed: 

the regulations governing Lhe con
tents o( an SWPPP are cast In con· 
siderably more open textured 
terms than the City would con· 
cede. Part 111 of the General 
Purmft lllalc.s thal the plans should 
be prepared In accordance with 
"good engineering practices.'' In 
Its dcscripUon o( various scdlrncnl 
and erosion conltol and slormwa
ter manai(emenl practices, U1c 
General Permii requires that per· 
mil tees prepare plans which "con• 
form Lo" or are "implemented in a 
manner con.~islent with" those 
measures. Further, the Appendices 
which set forth in more detail var
ious stormwaler runoff prevention 
a1,proaches arc self-entitled 
"Cuidelines"- nol requirements. 
Moreover, each Appendix explains 
th11L lls purpose is to "provide 
ituid,mce" and each Includes the 
provision thal 1l is ''nol nxed and 
lnflexlble" bul Is to be applied in a 
manner which con~idcrs the "par
ticular facL, and clreum11lances of 
a parlicular projccl." 

In review of this Lexi and conlex~, 
we Ond thal Lhe Guidelines are 
Intended lo be flexible rules which 
contemplated-and indeed 
require-a pplications to exercise 
good engineering practices, 
Informed by professional Judg. 
mcnl and common sense. This 
interpretation besl harmonizes 
pcrmll compliance wll·h the prnc· 
Ucnlllles and realities of construe
Lion and landscape :u·chlleclure. 
The preparation or a SWPPP con
templates Lhe inleraclion of many 
disciplines: wetland biology, biolo· 
llY, biochemistry, en!llneel'ing, 
a1trlcullure, aiiriculLu1·al en~lneer· 
lnll, turf~rass ~ludics, landscape 
architecture, limnoloAY, soil sci· 
encc, hydrology, architectural his
tory, and horticulture. The 
Guidelines tacilly recognirtc Lht: 
practical di(ficultics of synlhcsiz-

Ing lhe~c area.~ by leavin1l sr,11ce 
for professional Judgment. 

Id. al 9)5-16 (citations omltled). The 
developer's SWPPP demonstrated vari· 
ous erosiQn and sediment control mea· 
surcs-lnclud jng diversions, earth dikes, 
surface roughening :ind grnding, interi
or sill fences, perimeter silt fences, sedi
ment lrnps, sodding, Lem1>orn1y ~ecding, 
ond mulching. The SWPPP also included 
stormwater management controls, 
includin{{ detention ponds, vegetnted 
:;wales, veiter,jted buffers, filler strips, 
oil/water separators, and biofillcrs ("a 
ditch wilh foliage which intercepts over· 
land runoff and lllten; it''). The develop
er's SWPPP also required ll neld ln~pcc
tlon once a week and wlthi11 2il houts 
after every rninfull o( two inches or more 
and monthly testing or on-site streams 
ilnd pond~ for various chemicals and 
pesticides. Finally, the developer hired a 
"qualified proressional monitor·• (al a 
cost of $163,000) for the immediately 
nciJ:1hborin~ town and post.1.1d n $2.3 mil· 
lion ei·osion and scdimentalion h()nd ''to 
insure remedinUon of any damage." The 
developer was nol even required by the 
Cencral Permit to take those Inst two 
steps. The cou.rl concluded as follows: 

lT)hc design requlrcmcnL, al 
issue :ire Cuidclincs. They accom
modate Lhemselves to the sound 
professional judgmenl lhal is ncc
es5ilrily required in any complex 
project driven by the vnitarles of 
wcalhcr, topology, soil c:ondilion 
and t.he unfore!leen or unforesee· 
able con~lrudion conLinAcncies. 

While Lhe SWPPP in queslion may 
not be completely immune from 
crilicism of the wisdom of certain of 
its di!siAn choices, considered as ii 
whole, the SWPPP is a carefully 
conceivl!d plan that ialls well within 
u,c boundaries of good engineering 
design judgment U 1t ls impl<:menl
ccl in accordnnce with its design, 
lhe proof nt trial showed no renl 
lhreal o( real hnrm to the City's 
waler supply and certainly no dan· 
Rcr of Immediate imparablc harm. 

$0A's SWPPP contains adequate 
erosion and sediment controls. 
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The Plans adequately describe lhe 
erosion and sediment controls set 
forlh In Lhc Cc:ncral PermlL. 
Defendants have established lhat 
in each instance where grcoter 
than five acres is exposed, lhat 
area will be protected by adequate 
erosion and sediment controls 
Including diversions, cMth dikes. 
surface roughening nnd gradinit, 
Interior sill fences, sediment 
traps, sodding, Lcm1,orary seeding 
and mulching. The SWPPP also 
provides adequate measures (or 
mainlalninl{ slormwaler quality. 
A.~ indicated ahove, the first nush 
of runoff Is lrcnlild adequately 
through uctcnlion ponds, blofil
lers, vegcu,ted niter ~Ll'lps, swnlcs 
and vegetnlcd buffers and ils 
1\Jr(gr,tss Monngc,rurnt System. 

Id. al 924. Because the plaintiff city 
did nol demonstrate Lhal lhe defen
dant's plan would cnusc the relcase or 
pollutants into U1e water supply, the 
court rendered Jud,iment for the de(cn 
danls. 

Two other decisions-one from lhc 
Alabama Courl of Civll Appeals and one 
by the Environmental Manal{emenl 
Commission-arc also worU, nolinR. fn 
ADEM u. Wright Brothers Construction 
Co., Jnr., 604 So. 2d 429 (Ala, Civ. App. 
1992), defendant, the site gradir,g con
lraclor for II shopping center developer, 
was conlraclunlly responsible for ero
sion and pollution control. There was 
soml! effort lo mill~alc erosion, but soil 
nowcd from the construclion site lnlo 
two tributaries or a crl!Ck, Sampling by 
ADEM Indicated that water from the 
site did not meet slate waler quality cri
teria. ond lnspccllon rcvc,,llld violt1tlons 
of deportmcntal regulations. The grad· 
ini:i contractor had nol obtained II per. 
mil for dlschar11c lnlo stale wnlcrs, so 
AU~M issued a no Lice or violation. The 
conlr"<1ctor was required, 11monjt other 
things, lo monitor en1lincerln11 plans 
ond implcmcntAtion schcduh:s for sedi
ment and stormwaler control con
structs and for pollution control struc
tures for preventing the discharge of 
waste water. After a number o( deadline 
extensions wilhoul complinncc by the 
conltllclor, AOEM l~sued an admlnistra· 
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tive order assessfng monetory ,,enalties 
and ordering the contraclor lo cease nll 
unpermitted dilicharges from Lhe site. 
The order was appealed, was determined 
to be rct1$onablc by lhc hearing officer. 
and was approved by lht Environmental 
Management Commission. The contrac
tor appealed various issues lo u,e cir· 
cult court, and Lhe circuit court entered 
an order that did not please either the 
contractor or ADf:M, leading Lo cross
appeals to lhe court of civil appeals. 
Whal lhe appeals court held lh11l is 
Immediately pcrtln~nl to the present 
loplc is lhls: ·'Since Wright Brulhcrs 
failed lo obtain a permit to discharge 
the sediment, pollutants. and other 
wastes, every lime discharges from the 
construction site resu ltecl in new or 
increa.sed pollution, Wright Brothers 
violated I the Al,1bam11 Waler l'ollulion 
Control Act]," Id. al 433. 

Finally, Brown u. ADEM, 1999 WL 
956675 (Ala. DepL Env. MgmL October 
l 2, 1999), is a very 5hort1 straightfor
ward order that denied an appeal from 
an ADEM order assessing a penalty 
n~ainst the petitioner because. even o 
year after the initial inspection, he was 
not using BMPs, and sediment from his 
40-acrc conslruction site was runninl{ 
lnlo a creek. 'rhc pelltloner, lhe hearinA 
officer round, had "no convincing expla
nation ... as lo why ht: failc.d lo obt.,in a 
permit or iniliale proper remedial or 
preventive measures." 1999 WL 956675 
at •2. 

Conclusion 
The foregoing only highlights whaL 

should be o( concern to lawyers and 
their clients. In order to fully under
!!Land lhe complexity o( this evolving 
part of the NPDES pro~ram and to 
avoid coslly penalties r1nd other sane· 
Lions, counsel shouW underlake a lhor• 
ough review of U1e permits, slalulc:. and 
regulnlions. • 

Richard Dauis thanks John C. 
ThompsOJ'/, Cumberland School of I.aw, 
Samford Uniuerslty, for his excellimt 
rese,,rch assistance. 
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Q DI SCIPLINARY N OTICES 

Notices 
• Clarence Christopher Clanton, 

whose \.,,hcreuboulJI arc unknown, 
musl answel' the Alabiinrn Stale 
Bar1s formal discipllnury charge~ 
within 28 Jays 11( S1iptember 15, 
2000, or, thereafter. the chnrges 
contained lhcrein shall he deemed 
admilled r1nd approprl11le disci~ 
plinc shnll be impo~ed al{11inst 
him in ASB No. OO-f!7(A) before 
the Disclplinary Bon,·d of the 
Alabama Slnlc Bnr. 

Relnet•temente 
• On July 5, 2000, lhe Alabama Supreme 

Courl :i(flrml!d a prior order o( I he 
Dlsclplinnry Board (Pnnel IV), relnst'al· 
Ing Birmingham allorney Wlllinm 
Edward R:urua.Y lo Lhc practice of law, 
Ramsay had b.!cn on disability inactive 
status since February I. 1992. 1 le was 
reinstated subject Lo cert..,111 condlllons 
reitarding CL!~ and mentoring. lie ful
nllcd these requirements prior to the 
is~uance of the supreme court's order. 
(ASU PeL No. 97-004) 

• The Supreme Court o(; labnma 
entered an order reinstatin~ Atlanta, 
Ceorgia attorney Paul Ransom 
Knighten Lu U111 praclice of law in lhe 
Slale of Alabam:i effective May 23, 
2000. This order was b.iscd upon the 
decision of Panel II of Lile Disciplinary 
Board. lASB Pel. No. 00·041 

• The Disciplinary Board, Panel IV, 
upon hearing the petition for rein
statement of Anniston lawyer Drutiel 
l~ul{ene Moma, ordered thal Morris 
be reinst11led lo the prnclice or law 
t!ffcctlve June 12, 2000. The board's 
ord(lr was 111.loptcd hy the Supreme 
Court of Alabama by order dated July 
17, 2000. (Prior public discipline 
considered: lmnsfcrml Lo disability 
inactive statu~ effective 12/3/99) 
IASB Pel. No. 00-021 
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• Notice i~ hereby given to WIiiiam 
Graham Carroll. who pr.icticed law 
in Binninghum, and whose where
aboub arc unkMw11, lhal pursuun~ 
lo an order to show cause of lhc 
Discl1,linnry Commission of thll 
Alabama State ilar. dtilcd Mny 24, 
2000, ht? has 60 days from the dale 
or thi~ puhlicalicm (September 15, 
2000) to come into compliance 
with the Client Security Fund 
as.>1cssmenl ~llqulr~mcnl for 2000. 
Noncompliance with lhc Client 
Security li\md asscas1,1llnt rc11uirc
mcnt shall result in a ~uspcnsion of 
his license. ICSF 00-21 

Suapenalon 
• Enterprise lawyer Gary Wynlt Stout 

received un 89-duy su:.pcni;ion from 
the practice of law In the Sta ll! of 
Alabama with the lmposlllo11 of lhe 
suspension to be $uspendcd and held 
In abeyance pending succcs_~ful com
pletion of a two•year probalionary 
period. Probalion was conditioned, 
among olher thin~s, on lhe receipt 
or t1 11ublic reprim,ind without i;tener• 
al publlcnUon based upon his plea of 
guilty lo vlolatlng lh1lc 8.4("), which 
provides Lhal "il Is professional mis
conduct for a laW)'er to engage in 
any other conduct that advcrse_ly 
renccts on his fitness Lo practice 
law." The facts upon which this disci
pline is based arc as rollows: 
In AprW19971 a child was hlL by a 
train. As a result of lhls occident. her 
foot w11s severed and she was hospitJI· 
lzed nt lhe Southeast Alabamil Medical 
Center in Dolhiln. Mr. Sloul's part· 
ncr':1 wife, Carrie Brock, wa.~ employed 
at Lhll lime with MedAsslst, which pro· 
vlded ser'Vlc.es to pallcnls al SoulhcMl 
Alnbama Medical Center. In U,c scope 
o( her employment, Brock ,net with 
the child and the c.iild's grandmolhet. 
Sub5equent to this mecllng, Sloul 
oppea~d at the hospilnl room, intro
duced himself to the child's grand• 

molher as o lawyer nnd indicated his 
desire lo represent them regarding lhe 
Injuries u,e child sustained in lhe 
train accident. TI1e nexl dn.y, Stout 
ngain appeared at the hospilnl room 
,ind w.is advised at that lime I hat lhey 
had retained the seivicl!.'I o( another 
law nm,. Tt dot!!\ not appear lhal Stout 
had further conlncl with lhe child or 
the grandmother after that time. Thl! 
facts and circumstances surrounding 
Sloul's appearance at the ho5piln] 
beside of lhe child almost lmmedintely 
after she sustained severe Injuries in a 
train accident were dlspllted. The mat· 
lcr was resolved by a ncitotiated settle• 
,ncnt agrncmcnt upon Stoul's ndmLs
sion to violating Ruic 8.4(g). No prior 
dlsclpllne was co11sid1:rcd. Other con
ditions of probation wc1'1! ordered. 
IASB No. 97·228(A)J 

Publlc Reprhnand• 
• Birmingham allorney Donald Towm, 

Trnwlck received n public reprimand 
without general publicallon for 
acce1>ting II foe for 11n unconlc.\led 
divorce during lhe lime his license 
was suspended. IASl3 No. 95·172(A) J 
Trawick received o public reprimand 
wilhoul general 11ubliC<1lion for his 
(allure to <1ppear lo receive o previ
ously Imposed public reprimand. 
(ASB No. 95-48(A) I Trawick also 
received a public reprimiJnd wlthoul 
gencral 1}ublicallon (or improperly 
handling n foreclosure ,,rocecc.ling 
with the resull that Ul!l roreclosurc 
deed wns determined to be void, 
cnusin~ Lhe complainant lo sell Lhe 
property al a loss. !ASB No. 95· 
4!)(A) I 

• Birmingham attorney David Malcolm 
Tonner received a public reprimand 
with ~eneral publicalion. Tonner rep· 
resented some clients In 11 propcrl)' 
dl~pule. The case was settled favor· 
ably lo 1~nner's clients. They (ifed a 
grlcvancc when 'I'clnner failed to pur
sue litigation agalMt ti)(! bonds of a 
title company and real mate broker. 
They alleged neglect and a failure lo 



communicate with lhcm. Tonner did 
not cooperate in U,1: lnveslll(ntlon of 
the complaint and r1tih:d to respond 
lo three letters and several telephone 
cnlls from the bar. His conduct wai; u 
vlolntion of rules 1.3, 1.4(a) and 
8.1 (b), Alabama Rules or l'ro(essional 
ConducL IASB No. 99-08:,(A) J 

• 'l\1sc.1loosa attorney Jnmes O. Smith 
received a public reprimand without 
l{Cncral publication. In July 1995, he 
took a ca~c lnvolvinl( the overcharging 
or morlgugc pilyrmmts by t1 bank. It 
was a co11llng1tnl foe case. I le pul lhe 
bnnk on notice or the claim In AuAust 
1995. After Lhat he did Jillie else on 
the case. Thereruler, the client had an 
increasingly difficult lime communl
callnl( with Smilh. He cunlacted 
;mother lawyer in the (nil of 1997 Md 
lcnrned that no suil hud be<Jn tiled and 
Uinl the statute or limllal Ions hnd run. 
The conduct violnted rules I.:} (willful 
neglect) and 1.4(a) (fuilure to commu
nic.ite), Alabama Hules or l'rore.~~ional 
Conduct [ASB No. 98-226(A)I 

• Bcssemcr attorney Rnlph Low!')• 
tu•rnstronl,! rc~eived ii public repri
mand without gen1m1l nllbllc11tlon in 
l\\lO sepnralc cases pursunnt to his 
plea of guilty in each case to fnilin~ 

Notice 

to respond lo lnwful demands for 
inform.ilion from o disciplinary 
authority, n violation of Rule 8.1 (b), 
Alabama Rules of Professional 
Conduct. In both cases, ult hough the 
respondent attorney communicntcd 
with u,c Office of Gcnernl Counsel or 
the Alabama Stale Bar regarding the 
molters, he foiled or refused to sub• 
stanlinlly comply with their repeated 
requesL~ for informullon. [ASB nos. 
97•278(A) & 98-258(A)I. 

• Birmingham attorney Wllllnm E, 
Friel, II received :. public reprimand 
without general publlcallon on July 
13, 2000 as reciprocal discipline pur
sunnl to Ruic 25(a), A,R.D.P., based 
upon n January 28, 2000 order of lhe 
United States Courl of Appeals fol' Un: 
11 l h Cil'cuit publicly reprimanding 
Lhc re~pondenl altorney for his fail
ure Lo Llmely nte lhl? brief of the 
appell:1nt in 96-6761, U.S. 11, Sandifer. 
!Ruic 25(:i); Pel No. 00-0 I J 

Dlublllty ln•ctlve Statue 
• Cullman atlorney Victor 13cnjamJn 

Grlffln wa.~ Lra11sre1'rcd lo disabilily 
in,1cllve status pUl'suanl lo lh1le 
27(c), Alub11rna Rule:; or l)lsciplinal'y 
Procedure, e(foclfve June 8, 2000. 
I Rule 27(c); Pel. No. 00-021 • 

Addition to the Alabama State Bar Rules of Disciplinary Procedure 
EHective August 1, 2000 

(h) Employment of lawy ers on Disability lnactlvo Status or lawy ers Who Have 
Boon Suspended or Disbarred. 

!l) A d1sbarfl!d lawyer may not ongoge 1n 1h11 p1actlc1;1 of law or In any employment in 
the legal prolession 

(2) A lawyer en disability tnocUvo slmus or a suspor1ded lov.iyer may seek permission from 
the 11lscipllnarY Commission to sook omploymnnl 111 the l~19iil profession l~ormission 
wlll be m,11'1t'etl t,nly If the lnwyet hos compllad wilh all the conditions ot suspension or 
dlsabillty inactive starus nnd hes demonstl'lltecl e~e111pia1y conduct 111dlcfltlve of rein 
s111temen~ In the event that permission is granted, tho lawyer shall not hove ar,y con· 
met with the cllonts of the office e,ther In person. by telephone. or in wriuna 

(3) A law fnm may 1101 employ, retain. contract wrth. 01 h110 a disbarred lawyer to pro
vide sarvloos. advice, 01 labor of the lype customarily related to tho provision of legal 
seivlcos. TI1is apaclHcelly lt1oludes, btit is not llmitod lo, parnlogal servioea, lflw-~lerk 
soivicos, rosoarch osslstanr.a, clerical assistance, socrotarlal sorvicos, ofllcu,rnmmga
ment servi:es. administrative-support services, or any other service~ whero the sub· 
lect lawyer could havo access to clients. cllants' Illes. or client confidences II. how
ever, perm ss1on has boon grontod 10 a susponded lawyer or a lewyor on disability 
inactive slntus as provrded In paragraph lhX2) of this rule. a law flrrr may employ Iha 
lawyer for purposes that do not conflict with pareg111JJh (hi (2), 

ALABAMA LAWYER 

Assistance 
Program 

Aro you watching someone you 
care about self -des:ructing 

because of alcohol or drugs? 

Are they telling you they 
have it under control? 

They don't. 
Are they telling you they 

can handle it? 

They can't. 
Maybe they're telling you 
it's none of your business. 

It is. 
People entrenched in alcohol 

or drug dependencies can't see 
what it Is doing to their lives. 

You can. 
Don't be part of their delusion. 

Be part of the solution. 
Pol ovort one person with alcohol Ism, 
at least five other lives oro nogatlvoly 
affected by the problem drinking, Tho 
Alobama lawyer Assistance Program 
ls avellablo to help member~ of the 
logal profession who suffer from alco 
hol 01 drug depandencies. Information 
end assistanco ls also ovnllablo rc,r the 
spouses. family members and office 
stall of such members. Al.AP 1s com
mitted to develop!ng a greater aware
ness and understanding of tiis Illness 
within the legal profession. If you or 
somoono you know needs hul11 call 
Jeanne Mario lesllo (ALAP director) at 
(3341834-7576 (e confidential direct 
hno) or 24·hour page at (3341395-0807 
All calls are confidentiol. 
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YOUNG LAWYERS' S ECTION 
8,11 Thomas 8. Albritton, YlS president 

Young 
Lawyers' 
Phone Drive 
a Success 

ThQm•• B. Albritton 

I nm pleased to announce that 
thanks to the efforts and hard work 
of many yo11n~. and not-so-youni:(, 

lawyers throughout Alabama, our phone 
drive was a huge success. We hi1ve col
lected over 600 ct ll phones which will 
be distributed lo domesLlc violence 
shelters throughout our state. tr you 
~ave a phone to either a YLS represen
tative in your area or you sent one 
directly to me, please understand Lhnl 
your contribution could be the one 
l:hing that saves a family or an individ
ual from abuse. Report~ from other 
states lhat have conducted similar 
phone drive.~ show lhat lhcse drives 
have actually saved lhe lives of adults 
and childreii. None of this would have 
been possible without your help. 

This project was coordinated by the 
Yl,S ltxecutive Committee, but the affili• 
ates did all of the h11rcl work. The Young 
Lawyers' secUons of Oirmin~ham, 

Tuscaloosa and Mobile all received rress 
c;gv1m1ge, both in print and television, for 
their collection effort~, and us a result, 
Lhosc local bar associations were hii;ih
lightcd, as well. It is our hope thal this 
year's project will be the nrst of many In 
Lhe (ulure that will involve the collabora
tive efforts of young lawyers u,roughoul 
Alabama. 8y doing this, we iiot only 
hope to strengthen ties among Alabama's 
youn~ lawyers, but also to bring recogni
tion to the ~ood work done by all lawyers 
for the public in Alabama, 

In closing, I thank the Executive 
CorrllYlillee for a grcal ye,1r M pn)sident. 
As well, J also lhank lhc staff of the 
Alabama Stale Bar and Keith Norrnan 
(oy al I of their helJ). I especially thank 
Margaret Murphy who, with lhe excep
tion o( some slighL verbal abuse on the 
phone, was extremely patient in waiting 
on my articles this year. 

Ag!lin, thanks for everylhing. • 

kCA!iE The software dealgned by 
lawyers for lawyers 

Wo con mako your 
child support and uncontested 
divorce CPSe s as easy as 1 ... 2 ... 3 ... 

1. Entor tho Cose Information 
2, Print the Document s 
3. FIio w ith the Court 

Child Bup~ort I" Al•b•m• 2.0 orutu , 
• os ... 1 . Cl~I~ 8up:,on lnlorfll•II011 Shoot 
, 09·~1 , Cttllll 8up:xm Ob(lgi,Jlon1 
• OB,~2 Chll~ Sup:l<>n Gul!lollno, 
, cs~ , Clllld Supl1(ln Nollao ol Compllnnee 
• CUIIOdY Allld«Yll 
• Wogo WllhhOldlrlg Ortk>r 
• Arroorago Ropo~ 

A CttR SOii lYAl'd I.LC' l'rn~IICI 

Um;ont, , t.ed OlvQn;a h\ Al11baITTi :,.o c:fi)illiil ! 
• CorlillC:111~ Ol llrvo,ct 
• ClH7 C11lld Support lnfo1m1llon Shoo1 
, CS"I 1 Cnuct Suppo,1 Obl1QJ1Uont 
• C/1-4~ , ChlJ~ l!uppo~ <luldolno• 
, CS,43 • Child @uppon Nollco ol Compllnnco 
• CtlAIO\IY Alllaovll 
, Wogo W,lhholdlng Otdor 

A•i.l rli,J,A/IMHlf1 nrMfftlmJ,I, JlkmNlln 
oomp«nlnl IOI' Dlvorco, S1nto<Mm ol Non,liopr01on1od Pony. An!lWflr nnd 
W/llvtt1 ot Oolt!MMl, Or(•I O~poitl1lo,;, T•11ln,nnr ol 1'1~1"1111, Sopomllon 
Agroom1111t, Vttlllltlon Agraomen~ Md Oocro_o o OIYOlllO 

Ready to savo tlmo nnd money? 
Unconte sted Divo rce In Alabama 2.0 ....... $395 
Child Support In Alabama 2.0 .................... $99 
Both products 1nclYdo our Rulo 32 Chlld Support co 1cu101or !roof 

rt"'Zu;;~~~ ---~~ ,..,.~..-~"":-,,.- ~!'";-:::·: ·.. : . : - " 
dumo CD-ROM c,ill J3,l-24•1 9797 01• LIJ(,tn mom 11bout our p1oduo11 or purolrn1tt onllnol Vlmll our wob 110111 nt1 

1 .. aoo .. 752 .. 1140 http : 1 /WWW. quickcase. net 

344 St!P'tcMt n tn 2000 ?'ho 11/abama IAtv/lar 

I 

R'<l°"111i,~ S<v..-1111)' 
L.011,tl Servi«• t 'C1<)111<i!llno 
l>rnh~n, ~1.1,..rt•• 



ALABAMA STATE BAR 
ALABAMA STATE BAR MEMBERS 

TAKE NOTE OF Tms FIRST CLASS OFFER 

MAJOR MEDICAL INSURANCE 
ISSUED ON A 

GUARANTEED ACCEPTANCE BASIS 

ISi provides quality benefits for members, employees, and eligible family members . 

Administered by Insurance Specialists, Inc. 

Underwritten by New York Life fn~mrance Company 
51 Madison Avenue, NY, NY 10010 

Policy Form GMR 

ISi 
EST. 1959 

Tms COMPETITIVELY PRICED PLAN INCLUDES: 

+ l 00 % coverage for In-Network provider office visits 
($I S co-pay applies· rnox $200 per visit) 

+ Co-pay prescription card with the $500 deductible plan 
+D eductible choices of $500 or $1,000 per calendar year 
+80/20 In-Network and 60/40 Out-of-Network PPO Plan 

+$3,000,000 per person maximwn (some restrictions apply) 
+Maternity covered as any other condition 

+Endorsed by the Alabama State Bar Association 

DON'T MISS OUT ..... CaJI or fax your request for more information (including features, 
costs, eligibility, renewability, limitations and exclusions) TODAY to: 

INSURANCE SPE CIALISTS, JNC, 

33 Lenox Pointe, N.E. OAtlontu, GA 30324 
(800) 241-7753 0 (404) 814-0232 0 Fu (404) 814-0782 



~ ~ .................. . 
~ ~~ CLASSIFIED NOTICES 

Rates: Members; Two free listings of 50 words or less par bar member per calendar year EXCEPT for ''position want
ed" or "position offered" llstlngs-$35 per Insertion of 50 words or less, $.50 per additional word; 

Nonmembers: $35 per Insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be 
received according to the following publishing schedule: 

September 2000 lssu~eadllne July 15, 2000: November 2000 Issue-deadline September 15. 2000. No deadline 
extensions will be made. 

Send classlfled copy and payment, payable to The Alabama Lawyer, to; Alabama Lawyer Classifieds, c/o Shannon 
Elliott. P.O. Box 4156, Montgomery, Alabama 3G101. 

SERVICES 

• LEGAL Rl:SEARCH AND WRmNG : 
Alabama attorneys, graduates of Tulane 
University School of Law (1989, cum 
lavdo) iinct Unlvorslty of Alabama (1993, 
cum laudo) oxporloncod IIUgators. 
Involved In all aspoots of civil litigation 
from pre-trial phase lo appeals. 
Available to do research projects and 

drafting of pleadings and briefs. Pre-trial 
mailers: $30/hour. Trial and lime sensi
tive mailers: $35/hour. Donna Ward 
Black and Amanda S. Hunter, 202 Shell 
Road, Mobile, 36607. Phone (334) 476· 
2880. E-mail: dblackrtlzBbrn.n9L 

No ropros&ntatlon Is made that the 
quality of lo{Jal services to be per· 
formod Is greater than the qua/1/y of 
leg111 servlcos to bo porlormed by 
othfJr lawyers. 

• DOCUMENT EXAMINER: 
Examination of questioned documents. 
Certilled rorenslc handwriting and doc
ument examiner. Thlrty-lhree years' 
experience In all forensic documenl 
problems. Formerly, chief questioned 
document analyst, USA Criminal 
Investigation Laboratories. Diplomata 
{carlillad)- ABFDE. Member: ASQDE; 
IAI; SADFE; NACOL Resume and fee 
schedule on request. Hans Mayer 

TIMELESS WISDOM 
Acso/,'s Fables were not written 

{or children -
They wrrc written to halp 

lc11dcl'$ Improve I heir live.~ end 
I he 11 Vt;/\ er I he fJC<Jplc th0$c 
leaders setve. Aesop'~ rubles conx 
leaders co mnkc cholcCJI between 
such things as 11rced and giving, 
1.mo~'llncc and humillcy, nnd 
,clfl$h indif(orenc;(' nnd 
c()m1,naslc)t1. 

Pnpamonlo's new rclcusc, with 
foreword by RoborL H Kennedy, 
Jr .. explores the dcmlls of Lhc 
tlmel~ wisdom h:ft by Aesop, 
He hwltc:1 lnwy1m lo think 
nbo11r chnmctcr q1111lttle.~ tho• 
Wi! should borh rl!vcre 11nd revile 
1n l~aders. 

Popantonlo showB how 
Ae,op'• wl:<dom cnn hencllt 
lo,vyetil In Lhcit role 11N lender~. 

:1,111 ~R PT llMll ~R gooo 

Order Today: 1-800-577-9499 
Only $24.95 per book 

plu~ $3.00 S&.11 ~nch Item 
(Add Florldu ,11lc, tn>1 i( 11ppl1c:11blc) 

I 
I v~ I 

Or hy check I ci: 
Seville P11bli~hlnu, P.O. 13ox 12042 

r~n8ncoln, FL 32590-2042 

www.8evlllcpubllBhing.eon1 



Gidion, 218 Merrymont Orlvo, Augusta, 
Georgia 30907 Phono (706) 860·4267 . 

• INSURANCE EXPERT WITNESS: 
Feo-only expert witness. 'Twenty yoars' 
oxporlanco In risk mMagement Insur• 
onco consulting. Pre-filing evaluotlon, 
doposlUon and trtal. Polley coverage, 
capllvos, oxcoss, deductibles, sell 
lnsuranco, agency eperallona, direct 
writers, proporty loss preparation. 
Member S.R.M C. Contact Oougias F. 
MIiier, Employors' Risk Managomont. 
Phone (205) 995·0002, Birmingham or 
WATS (800) 462·5602. 

• FORENSIC DOCUMENT EXAMINER: 
Handwriting, typewriting. ollorod docu• 
ments, medical records, wllls, oontrac• 
tors, deeds, checks, anonymous lot· 
tera. Court-qualified. 1\venty yonrs' 
oxporlence. Certified: American Board 
of Oooumer1t Examiners. Membor: 
American Society of Questioned 
Documont ExoMlners. American 
Acadomy of Forensic Sciences, 
Southoastorn Association of Forensic 
Document Examinors. Criminal and 
olvll matters. Carney & Hammond 
Forensic Oooumont Lobomtory, 4078 
BIitmore Woods Court, Buford 
(Atlanta), Georgia 30519. Phono (770) 
614-4440 . 

• ELECTRICAL EXPERT WITNESS: 
1Wenty·four years' In tho olootrlcol 
Industry. Member of BOCA, CASO, 
IAEI. ICBO, SBCCI. OSHA•authorlzod 
Instructor. LPl-oortifled llghtlng protOC· 
tlon. NICET oer1llled. Master electrl· 
olon/oontractor In 39 states. Feo basis 
only. Contact Steven J. Owen, elootrlcol 
consultant. Phone (205) 987-2502 . Fax 
(205) 982-9613. 

• FORENSIC DOCUMENT 
EXAMINATIONS: Soventeen years' 
forensic document oxnmlnatlons; 27 
years' tot81 roronslo oxperienoe. Retired 
senior documents oxominer and discl· 
pllne ooordlnotot, Aloboma Department 
of Forensic Sciences. Mombor', 
Questioned Document Soctlon
Amerlcan Academy of Foronslo 
Sciences; Soulheastern Assoolotlon of 
Forensic Document Examiners: 
Southern Association of Forensic 
Solellllsts: Alabama State Association 
of Foronslo Sciences (past president). 
Contact FHohord A. Roper, Ph.D., 7956 
Vaughn Road, #141, Montgomery 
36116. Phono (334) 260·2552. Fax 

(33'1) 260-7929. E-mail: 
rlchroper@(;lol.com. 

• TRAFFIC ACCIDENT 
RECONSTRUCTION: Evoluatlon ot 
highway design. This engineer has 
roeonstruoled over 3,000 accidents In 
20 stotos on highways, streets, rall· 
roads ond highway construction zones 
Involving trucks. vans, oars, pedestrl· 
ans, and form Implements. Computer 
animation and CAD drawings prepared 
to Illustrate his opinions. Over 42 years' 
englnoorlng exporlo100. Registered 
professional engineer ond lull ACTAA 
cer11floatlon. ContAOl John T. Bates, 
P.E., toll-free (800) 299·5950. 

• FORENSIC COMPUTER 
EXAMINATIONS: A abomo Forensic 
Data Services, Inc. Foronslc computor 
examinations conducted by cerllOod 
foronslo computer examiner. 0818 
roeovory for windows and dos comput· 
ors. Consultatlons In criminal t1nd civil 
co_sos. Divorce cases welcomed. Let us 
find whnl has boon deleted or hidden 
In your ollont's computer. Alabama 
Foronslo Data Sorvlcos PMB 424 2467 
Highway 150, Sulto 401 , Birmingham, 
35244, Phone (205) 613·6725. 

• HANDWRITING EXPERT/FORENSIC 
DOCUMENT EXAMINER: ABFDE cer
lllled. Formerly Chlol, Quostlonod 
Documenls Division, U.S. Army 
Criminal Investigation Loborntory. 
American Society of Quostlonod 
Document Examiners. American 
Acadomy of Forensic Scloncos. Civil 
alld criminal cases accepted, Forroll 
Shlvor, Shiver & Nelson Dooumont 
lnvostlgullon Leboralory, 1903 LIiac 
Rldgo Drive, Woodstock, Georgi1;1, 
30189 . Phone (no) 5t7-6008 . 

• ENGINEERING ANO 
CONSTRUCTION EXPERTS: 
Dralnago, structural, meohanloal, alee· 
trlesl, process chOmloal, EIFS (stucco), 
HVAC; for Industrial and chemical plant 
racllltlos, plpellnos, compressor sta• 
lions, commorclal buildings, residential 
housing and port struoturos. Provide 
expert construction dalms and dlsputo 
tmalysls. Experfencod tostllylng oxports 
with licenses end cradonllals. Company 
onglneorlng end contractor licenses In 
Alabama and Louisiana. Contact Hal C. 
Coln, Mobllo, (334) 661 ·260$. E·rnall: 
hkcoln@lt1r.no1. Web site: 
1vww.hkcoln.com. 

Do You Hav~ 
lVlorr \Vork 
Than 'l'irnc'? 

If you don't have 
the time 

necessary to 
resear ch your 

opponent's 
arguments or write 

your brief , then 

!CAN 
HELP! 

As on auomey with eigbt.:en 
y11or~ of experienco in 
resunrcb on<.1 writlng l llavu 
Ibo 11010 neCllS5W')' ror Ulll SUS• 

to.inud. unintarrupted resc:w-cb 
so ofton needed to win II case. 
Whi!n your case is fully 
rcsenrchcd you c110 roprcscnl 
ynur client with moru conn• 
dunce ond bll better pr~pnrcd 
In court. r tl01 11vnih1blc for 
short rcsc.nrcb qucs11ons or 
lengthier brlcCs. My me is 
S3S.OO per hour. 

Koih1:rln1: S. Wc1.1d 
P.O . Box S90104 

Binrunghum, AL 35259 
(20.S) 941-1496 

Kswced <ihol.ex>m 
Ho '"l''"'l'"'orioft it mo4• ""1 11;o 
q ... , • .,"' I"" "''"' ........ ,. b• pa'4o""•tl , ,,...,.,.1Nu1 tt... Mvol 

Mt..iCot ,..,.orm od lfll othor 11>""1'•" 
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KNOWL E DG E, 

E XP E RI E NC E. 

INT EG RITY , 

Moximliino tha rc,him 0,1 ratll atitlita 
11111011tmontt1 for buyero, ll!lllera and 
lenders re11ulrea BOlind Judgmellt end 
rlak 111anag1m1ent expoltlae. 

One of the best ways to succeed 
Is to lnalat on o voluotlon expert 
who'a a membor of tho Apprnlst1I 
Institute, the world 's moat trustod 
nuthorlzy on rool 01tt1to opproieol. 
Yoy'II rocOQnl;o our mombors by tho 
do1lgnotio1111 nftor lhoir numoo -
MAI. SRPA. $FIA. 

Standing bohlnd those lettara ore 
Superior Knowledge, Documented 
Experience, Uncompromising Integrity. 

Members of tho Appralaal 
Institute carry this high degree 
of professlonollam with their 
dealgnotlons, You should roqulro 
It for your finnnclol protoctlon 
nnd po1,1co of mind. 

APPRAI SAL 
INSTITUTE• 

For 1hr, nomoa ot doslgnolod oppml~ol'!'I 
Qr for ff10ru lnlorrnntlon on tho Alobari111 
Chapter of the Apprnlsal lnalltute, 
call 208-GG0-1719, lex 205·66(H720. 
,i-moil mnttlohttptCool.com nr vl~l1 
www.ululobnr11o.coin 

- -----
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POSITIONS OFFERED 

• ATTORNEY JOBS: The nation's 111 
fob-hunting bulletin for attorneys ls now 
onllne at AttorneyJobsOnllne.com. 
Subscribe onllne or call us: (BOO) 296 · 
9611, Extensive Web site presents 
thousands of attorney and law-rolatod 
Jobs natfonwldo and abroad al all lovols 
of oxporlonco In public (federal, state 
and local) and private sectors. 
Sponsored by West Group. 

• ATTORNEY POSITION: Three-attor· 
ney firm seeks attorney for 
corporate/estate and bu1s1lneas planning 
practice. WIii consl(!er new or recent 
graduate with LLM In taxt1tlon. Contact 
Doug Friedman, 2000-A SouthBrldga 
Parkway, Sulla 210, Birmingham, 
35209. Resumes only from naw or 
racent graduates, please. 

• ATTORNEY POSITION: Montgon10ry 
law llrm soo1<lng attornoys with strong 
ollont counsollng skills to bocomo port 
ol o growing st.otewldo togol benollt 
pion practice. 1Wo years' experience In 
private or government practice pre
ferred. General clvll and orlmlnal prao
tloe backgrounds preferred over "spe
cialty" practice. Competitive salaries, 
good benefit packages, and non-tradl· 
Ilona! work environment make this an 
exciting opportunity. Send confidential 
resumes to: Attorney Position, P.O. Box 
230254, Montgomery, 36123. 

• POSITIONS OFFeReD: Part-limo attor• 
noys wanted In U.S. Army Resorvo. 

Please call: BIii Wasden, Mobile Team 
(334) 344·5151; Mark Davis, Mobile Trial 
Delonso Service (334) 387•7680 ; Larry 
Sparks, Birmingham irlal Doronso 
Sorvlco (205) 985·3000; Oon Barnard. 
Birmingham (887) 749·9063, extension 
1516. 

• ATTORNEY POSITIONS: Gathings, 
Kennedy & Associates Is seeking attor• 
nays for expansion In the Birmingham 
and Montgomery offices. A minimum of 
three years' clvll lltlgatlon experience 
required. Send resume to the llrm In 
care of Hiring Partner, P.O. Box 10545, 
Birmingham, 35202 ·0545 . 

FOR SALE 

• LAW BOOKS: WIiiiam S. Hein 
Company-More than 70 years later, 
still your 111 source for buying/selling law 
books. 50%-70% savings on major sets, 
International law, rare/antiquarian Law. 
Appraisal services available. Call (BOO) 
496-4346. Fax: 716 ·883 ·5595. Web site: 
www.wshefn.com/used•bOoks. 

FOR LEASE/RENT 

• HOMeWOOD OFFICE: Office or suite 
of offlcos avallablo. Furnished office 
can be provided, two conference 
rooms, library, copier, fax, voice mall, 
reception, lull break room, file storage. 
free parking, foln three other attorneys, 
great location to start or build a prac
tice. Located at 2908 Crescent Avenue, 
Phone (205) 879-2999 . • 

ATTORNEYS WANTED 
Good Lawyers are in great demand 

Now is the time to tcsl lhe market. Law finns and corporations arc hirinl!! 
lawyers at a rapid pace. 1f you ever wanted to explore olhcr opportunjtics 
in a cQnfidQutial aod. profos:!iQnal manner, you should call us. We repre
sent great clients, and our fees are paid by the employer. There is cur· 
rently a high demand for lawyers wit.b l-25+ years of experience in reru 
esUtte, corporate law. conunorcial lendfog, litigation. estate planning, 
employment law, BRtSA, and intellectual property. Please contact 
Richard G. Brock, Esq. at Acymtech. Phone (205) 871-3223. Pax (205) 
871-3224. E-mail: richard@acymtech.com, 



Web site ~ FirmSite® 
H111ldlns II Wl'h ftlll' 1111 )'11111 prnC'l !CC l'llll n11111ct poknllnl 
dl<•ll!JI, 13111 wnh II I'Jr lllSltl', you11 tww mo1t111un 

•••••ttttttltll t llttttttttt CAR-RT SDRT••B-007 
ns. LAURA ANN CALLOWAY 
ALABAnA STATE BAR 
PO BOX b71 
"DNTCOnERY AL JblOl-0671 

I .. II ,,II, t I• I 1111 .. I 1, , I 111, 1, ,I I u I 11 1l 111II I 111 I 111 111 111 I I 

from li\{•sr l.t1gnl IJ1r1•r.tnry" 

Con•ln1tl 1nt( n ,IL<• 11ntl l\l'I Ung un tl1c ln1t•111<:t ls u11ly the 
l'><·g1nntn11 A fltnnSu,,· lrom W• ,1 14'fl!II IJIH'C""OI')' ofh•ta 
lcgul prnf<'S.\tllnnls u ,-omp1 l'lll'nRIW lntr111l'l murl«•lJn(! i;cil111Jo11. 

• Uuild tic nwlutnlu )uttr ~llt> 
Unlike• g,·1w111h~1 w,• m1111ru(t ~ih 1,111ly Im 1h1· ll'gul 
prul1 lllllon W,• m,unl11ln )'\JUI 11tc. nmkmg dmn11c~ 113 nL'l.'(k'tl. 
nnc.l pruvldl' 1nnr11hly 111111!{<' ri·PQrtll. 

• t n,11h• i,u111pdll11g 1:11nh•11I 
Our uruq111• 1'XfX'ttw1c.,• with h•w1l 1nfnnn11Uon 0111:11 you 
11101c th1111 j11~11111 l11t,•rnL·1 l11nd11m• We lwlpyo11 tlcvrlop 
lhi! JKllKUll\ lVI' ttJlll.t•III lh11l t.:011111llk(' ttll Lhc dif1Q1·encc. 

• Jlull 11roph• to y1111r pl'n<·llcc• 
We ushc1 p1ospccl iv!' chunls Lo you, sltr. not 1usl tmnir. 
U11lllw uny ulhur p1ovlth•1, w~ ru111111 I yuu Lt> m111 of l lit! 
1111t lo11'11 l1•1l(ll111.1 l1•j.(1tl lwlp ~llt•/1. 

Hwry FlrmSlt(• co,1 hi" fo1111d 11t /,111111lfll~'t\Cfln1 th!' W1•h 
utldrCJ1.~.pt'tlj1k• 110 Io fm l~ll•ll lnfo111101 lull tmcl li~Jp, Ant.I lhoL's 
wily yt111r prn~llc,• m-.>dK 10 ht• I lwr~ too. 

,f~~?!~~sijom 
..A. 

• WEST 
CltOUP 

ror more mfonnation. call youi WcsL Group rcprcscntnt ivc 
at l -800-762-5272, or go t.o: www.we}>lgroup.com/murkel lngsolul ions 


