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One malpractice insurer is still
here and continues to maintain
stable premium rates!

AIM: For the Difference!

Attorneys Insurance Mutual Telephone (205) 980-0009

of Alabama, Inc. Toll Free (800) 526-1246

200 Inverness Parkway FAX (205) 980-9009
Birmingham, Alabama 35242-4813

“A Mutual Insurance Company Organized by and for Alabama Attorneys”
www.AttysinsMut.com
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Yes, it’s a really big deal.

You can also ger Collier, Nimmer, Nichols, Gilson and Larson. Available in print, or see how
research has been transformed online at Web-born LexisNexis™ at www.lexis.com. Pull up relevant

case law, treatises, law reviews and legal news with one click. Quickly browse case
summaries written by expert legal editors. It's never been so easy to ger at what you need to

know. Which means you spend your time using the information, rather than digging for it.

That's huge too.

Call 1.800.356.6548 or come see what else is new il
at www.lexisnexis.com

LexisNexis~

Ir’s how you know ™
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? OO (2 Alabama Bar Institute for Conlinuing Legal Education
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SEPTEMBER Advising Small Busmesaes Tuscaloosa
13 Practical Criminal Defense Law - Tuscaloosa
27 Social Security Disability Law - Tuscaloosa

OCTOBER Domestic Violence Law in Alabama - Birmingham
What Every Real Estate Lawyer Needs to Know - Birmingham
Pre-Trial Practice and Procedure - Birmingham
Family Law Retreat to the Beach - Gulf Shores

NOVEMBER Tort Law Update - Birmingham g,
8 Will Drafting - Birmingham ‘Q\

15 Trial Tips to Avoid Trouble - Montgomery s
15 Bankruptcy Law Update - Birmingham

20 Alabama Update - Mobile

21 Alabama Update - Montgomery

22 Fundamentals of Handling a Divorce - Birmingham

DECEMBER 4 Jury Selection - Birmingham
6 Trial Tips to Avoid Trouble - Birmingham
11 Tort Law Update - Huntsville
12 Estate Planning - Birmingham
12 Alabama Update - Huntsville
13 Video Replays - Tuscaloosa
18 Video Replays - Tuscaloosa
19 Alabama Update - Birmingham
19 Charles Gamble on Evidence - Montgomery
20 Charles Gamble on Evidence - Birmingham

DECEMBER 2002 - JANUARY 2003
Dec. 27 - Jan. 3 Ski and CLE - Beaver Creek,
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President Fred Gray, wife Carol, children and grandchildren in front of the
Tuskegee Human and Civil Rights Multicultural Center located at 108 E. Elm
Street, Tuskegee, Alabama

Back row, left 1o right: Attoemey Fred Gray, Ir. and wile Bridgett; daughter
Deborah Giray; President Gray; Mrs. Gray; daughter Vanessa and hushband Luther
Taylor; Lawanda and husband, attorney Stanley Gray: grandson Je"Michael.
Front row, lelt to right: grandchildren Destiny, Doncheree, Alfred, Sierra, and
LaDvena

The Tuskegee Human and Civil Rights Multicultural Center is 2 301{cM3) tax-

excmpl. non-profit corporation. It was co-founded by President Gray and his late wife, Bemice, in 1997, The Center's formation was
announced by Mr. Herman Shaw, a participant in the infamous Tuskegee Syphilis Swudy, at the White House when President William
Jefferson Clinton apologized to the panticipants of the 40-year, government-financed study that violated the constitutional rights of 623
African Amencan males in Macon County, Alabama. In his presentation of President Clinton, Mr. Shaw =aid, ... In addition to an apology,
we wani 10 construct in Tuskegee a permanent memorial. A place where our children and grandchildren will be able to see the contributions
that we and others made to this country, | am glad that 1 have helped form the Tuskegee Human and Civil Rights Multicultural Center,
which will be for the purpose of creating such o lasting memorinl.”

The Center is a museum in development and when fully developed. will educate the public on the contributions made in the fields of
human and civil rights by Native Americans, Americans of European descent and Americans of African descent. It will also be the official

welcoming center for tourists who visit Macon County.
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War Stories

ASB Annual Meeting Photo Highlights

Spring 2002 Admittees

Attorney Fee Declaration Forms:
Save Yourself Some Time and Trouble
By Robert L. Childree

Kids' Chance Scholarships: Meeting the Need

Overview of the Business Tax Legislation Enacted During the
December 2001 Special Session and Other Recent
Developments on the “SALT” Front

By Bruce P. Ely and Christopher R. Grissom

Shareholder Rights, the Tort of Oppression and Derivative
Actions Revisited: A Time for Mature Development?
By Andrew P. Campbell and Carafine Smith Gidiere
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upon me when Larry Morris passed the gavel

to me, and the Hon. Howard Bryan, presiding
Jjudge of the Fifth Judicial Circuit, administered the
oath of office installing me as 126th president of the
Alabama State Bar before a standing-room only crowd,
I use my first presidential page to share with those of
you who were not present some of the events that
occurred on July 20 at Perdido Beach and request your
assistance as we move our bar further into the 21st
Century,

I thank the members of the Alabama State Bar for
electing me as president-elect last year, without oppo-
sition. | also thank each person who played a role in
making it possible for me to serve as your president.

As president-elect, on May 31, 2002, | convened a
meeting of presidents of local and specialty bars at the
state bar for a planning session. I discussed with them
my ideas for bar year 2002-2003 and solicited their
support. [ shared these same views with those present
when | became president.

During this bar year we have adopted a theme,
“Lawyers Render Service: Service to the Client,
Service to the Public, and Service to the Profession.”
This is not new: rather, lawyers render service 1o the
client, the public and the profession daily. It is a part of
the state bar’s Lawyer's Creed, a portion of which

F I 1 he Alabama State Bar bestowed a great honor

SEPTEMBER 2002

Fred D, Gray, $r,

says: “To my clients, | offer faithfulness, competence,
diligence, and good judgment... To the profession, |
offer assistance... To the public and our system of jus-
tice, | offer service ... "

Notwithstanding the fact that lawyers render service,
the public perception of lawyers is less than admirable.
“The American public says lawyers are greedy, manip-
ulative, corrupt and do a poor job of policing them-
selves,” according 1o a recent survey commissioned by
the American Bar Association Litigation Section.

1 am soliciting the assistance of the staff, the local
and specialty bars, and persons working in the area of
CLE to design courses and other projects in such a way
as 1o show that lawyers render service.

There are many outstanding lawyers, both living and
dead, who have rendered tremendous service 1o their
clients, the community and the profession. However,
these lawyers have received very little recognition and
much of their service is unknown, | have appointed a
lask force to explore the possibility of establishing an
Alabama Lawyers Hall of Fame. Past President Sam
Rumore chairs the task foree. It is charged with the
responsibility of examining the feasibility of establish-
ing a Hall of Fame consisting of outstanding lawyers in
this state. Some posthumous recognition is anticipated,
Should the task force think it expedient, criteria will be
established and delineated for the selection of these



persons and the task force will report to the Board of Bar
Commissioners. It is hoped that the first class will be inducted
into the Lawyers Hall of Fame in July 2003,

The United States of America is considered to be the melting
pot of the world. People of all races, creeds and colors have
made outstanding contributions toward making this country
what it is. The demographics of this country are drastically
changing. It is projected that by the middle of this century, the
majority of the population of the United States will consist of
persons who are now the minority. The current majority will
become the minority, According to the 2000 U. 5. Census
Bureau, there were 4,447,100 persons living in Alabama; 71
percent were white, and 26 percent were African American. As
of August 13, 2002, Alabama State Bar figures show there are
13,504 members of the Alabama Bar; 94.5 percent are white
and 5.5 percent are minorities, There are presently 60 elected
members on the Board of Bar Commissioners, three of whom
are women and one of whom is African American.

There is currently in Alabama one white attorney for every
248 citizens, and one African American attorney for every 1,558
African Americans. Considering this statistic with the changing
demographics, there is a real need for additional minority
lawyers in our state. This association established a Task Force
on Diversity in the Profession in 1988, It has made tremendous
progress. | have restructured the task force and charged it with
the responsibility to thoroughly investigate diversity in the pro-
fession and make recommendations to the Board of Bar

Commissioners as to what we can do to enhance diversity in the
legal profession in our state. This blue-ribbon task force will be
vice-chaired by both former Alabama Supreme Court Justice
Hugh Maddox and former Governor Albert Brewer. It will be
co-chaired by ASB past President Warren Lightfoot and past
member of the Board of Bar Commissioners J. Mason Davis,
In addition, it will consist of all deans of Alabama law schools,
several other past presidents and other outstanding members of
the bar,

There are other issues we must confront and embrace during
this bar year. This association should take an active role in the
matter of constitutional reform, thus, a task force o work on
constitutional reform has been appointed. 1 have also appointed
a task force on admission to the bar as there are also challeng-
ing issues in this area. Last and not least, the bar will address
the question of multi-jurisdictional practice through the existing
task force.

These are some of the issues confronting our state bar. T fully
realize that any one person can accomplish little, but with all of
us working together, we can accomplish much. [ solicit the help
of the Board of Bar Commissioners, officers, siaff, the local and
specialty bar associations, and each member. Let us work
together and continue to render service, for lawyers truly render
service. | also solicit your sincere effort as we demonstrate o
the nation that lawye s render service. | am ready to work and
encourage you to join us and continue the great work of this
association, ]
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aboe. your Litle Business.

Zﬁﬁth more than 200 years of combined
experience, these professionals have the know-how
and resources to provide unparalleled protection
against unexpected title risks. Call us to see how our

local expertise can help with your title issues.

* MISSISSIPPI VALLEY TITLE
«. .~ INSURANCE COMPANY
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From left to right - Stephen Oakes, John Cossar, Carolyn Freeman, Bonnie Woods,
Phillip Poitevin, Morton Matrick, Mike Sellari, Mark Higdon
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n July, several new applications were added to the

bar's Web site, www.alabar.org. A member log-on

was included so that bar members can now
change or update personal information (e.g., address,
telephone number, e-mail, ete.) and view current atten-
dance and credit information for the year. We believe
access 1o this CLE information and the freedom to
update personal information on a 24/7 basis will better
serve the schedule of busy lawyers.

Another application added to the Web site 15 an
electronic version of the Alabama State Bar Lawyer
Referral Service (LRS). Clients seeking the services
of a lawyer no longer will need to call the LRS, but
will be able 0 go on-line, identify their problem and
obtain the name of a lawyer in their area to handle
their problem. Presently, the LRS makes 15,000 tele-
phone referrals annually. Telephone records suggest
that at least a similar number of callers are unable to
get through on the telephone because of the high vol-
ume of calls, The on-line LRS will make referrals
24/7 with lawyers on the panels being notified instant-
ly of the referral. The public and the LRS attorneys
will be better served by this new feature.

The bar’s Web site is handling an average of 25,000
sessions a month. In 2000, the number of sessions
averaged about 6,000 a month. The most commonly

SEPTEMBER 2002

Keith B. Norman

accessed pages, excluding the Web site’s opening
page, are members on-line, CLE calendar, bar exam
results, OGC opinions, admissions, ADR, and the
divorce brochure, This significant increase in the visits
to the bar's Web site indicates that bar members and
the public are utilizing the site more frequently as an
important source of information.

Future plans for the Web site include on-line regis-
tration of CLE programs for program sponsors, as
well as expanding the electronic information available
for bar members. For example. soon we hope to be
able to allow members to elect to receive bar publica-
tions, dues invoices and other bar mail electronically,
as well as providing through the bar's Web site, a safe
and convenient means for paying bar fees and dues
electronically. With the continuing increase in printing
and mailing costs, the Internet offers a way for us to
save significant costs and provide information to bar
members in the most timely way possible.

We will continue to add functionality 1o the bar's
Web site that will integrate the bar's services and
activities in an electronic format. This will not only
enhance access to information for members and the
public alike, but it will improve our efficiency, thereby
allowing us to respond to the unique situations or
problems of our member or the public. |



umberland School of Law

Continuing Legal Education
Fall 2002 Seminars

September 13 Developments and Trends in Health Care Law 2002
20 Traps for the Unwary
27 Basic Estate Planning and Administration

October 4 13" Annual Bankruptcy Law Seminar
1 Arrest and Prosecution of DUI Cases
18 “Killer" Cross-Examination: How to Dominate a Courtroom
featuring Larry Pozner and Roger J. Dodd
25 Essential Skills for Appellate Practice

November 1 16™ Annual Workers' Compensation Seminar
8 Representing Emerging Companies
15 Practical Tax: Individual & Estate Taxation for the Non-Tax
Lawyer featuring John E. Moore
22 Tort and Insurance Law

December 5 Real Estate/Construction Law Issues
12 Annual Employment Law Update
12 Hot Topics in Civil Litigation - Mobile
20  Hot Topics in Civil Litigation - Birmingham
30-31 9th Annual CLE By The Hour

For seminar details, visit our Web site:
hitp://cumberland.samford.edu
or call 1-800-888-7454 (in Birmingham, call 726-2391).
Brochures are mailed approximately six weeks prior to seminar date.

Samiord University is an Equal Opportunity Institution and welcomes applications for employment and
aducational programs from 2 indéviduals regardiess of race, color, sax, age, dizabiiity, or national or ethnic ongin.

Samford &

University

Birmingham, Alabama
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* Montgomery attorney Tom Methvin has been named * Ross N. Cohen has been elected president of The

in the National Law Journal's feature, “40 Under 40: Birmingham Tax Forum for the 2002-2003 year. The
Promising Young Advocates,” that lists the nation’s Forum is an organization of approximately 150 tax
most prominent attormneys under the age of 40, professionals, including accountants, both in public
Additionally, Methvin was one of ten altlormeys and industry practice, attorneys, trust officers and
selected for special recognition as an innovator in the academicians. Cohen is a member of the

field of consumer fraud litigation. Methvin is a pan- Birmingham firm of Haskell Slaughter Young &

ner at Beasley, Allen. Crow, Methvin, Portis & Miles. Rediker, LLIC. ]

* F.A. Flowers, Il of Burr & Forman LLP has been
appoinied by the Alabama Supreme Coun as a member
of the Standing Committee on the Alabama Rules of
Appellate Procedure. He will serve a two-year term,
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closure; powers of attorney; and will draf
low and mail to: Volunteer Law

pmery, Alabama 36101. U
* you the “Basic Issues of '

Alabama State Bar Volunteer Lawyers Program
P.O. Box 671, Montgomery, Alabama 36101
Phone (334) 269-1515, ext. 301 » Fax (334) 261-6310 » www.alabar.org
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| Address 1
| |
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| |
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The Alabama Lawyer no longer publishes addresses
and telephone numbers unless the announcement
relafes to the opening of a new firm or solo practice.
Please continue to send in announcements and/or
address changes to the Alabama State Bar
Membership Department, at (334) 261-6310 (fax) or
PO. Box 671, Montgomery 36101.

About Members

Kenneth M. Bush announces the formation of Bush
Intellectual Property Law Group, LLC, with offices
at 300 Corporate Parkway, Suite 2, Birmingham
35242. Phone (205) 972-0145.

Clint W, Butler announces the opening of his solo
practice, Offices are located at the AmSouth Building,
200 Clinton Avenue, West, Suite 701, Huntsville
15801, Phone (256) 536-0128.

Stephen D. Fischer announces the opening of the
Fischer Law Firm, LLC, with offices located at 117
8. Main Street, Enterprise. Phone (334) 393-3255.

Kristel N. Gibbons announces the formation of
Gibbons Law Firm. Offices are located at 143 First
Street, Prattville 36067, Phone (334) 361-7240.

John L. Loftis announces the opening of his office
at 109 22nd Street, North, Tuscaloosa 35406, Phone
(2005) 391-9004.

Donna F. McCuorley announces the opening of her
office a1 268 8. Tth Street, Gadsden 35901, Phone
(256) 546-4116.

Deborah B. Montgomery announces the opening of
her solo practice. Her new mailing address is P.O. Box
9843, Birmingham 35220-0843. Phone (205) 853-0546.

Adam P. Morel announces the opening of Law Offices
of Adam Morel, LLC, located at 517 Beacon Parkway,
West, Birmingham 35209, Phone (205) 945-9210.

Andrew O"Neal announces the opening of his
offices at 1614 Queen City Avenue, Tuscaloosa 35401.
Phone (2015) 343-2841.

Glenn J. Shaull announces the opening of his offices
at The Highland Building, 2201 Arlington Avenue,
South, Birmingham 35205, Phone (205) 933-8501,

SEPTEMBER 2002

E. Jacobs Watson announces the opening of his
offices at 100 Jefferson Street, Huntsville 35801,
Phone (256) 536-8373.

Among Firms

Marc A. Starrett announces his appointment as
assistant attorney general, State of Alnbama, Attorney
General’s criminal appeals division,

Alford, Clausen & McDonald, LLC announces that
Todd P. Resavage has joined the firm as an associate.

Breibart & Ingram, PC announces that Paul H.
Webb has joined the firm as an associnte.

Bush, Craddock & Reneker, LLFP announces that
David C. Hilyer has joined the firm as an associate.

Caine & Proctor, LLP announces that Christy
Williams Graham has become associated with the
firm.

Carr, Allison, Pugh, Howard, Oliver & Sisson, PC
announces that Joseph H. Driver, Brett A. Ross,
Jeffrey B. Carr and Thomas 8. Thornton, 111 have
become shareholders in the firm.

Dice & Gregory, LLC announces that Karen E.
Skilling has joined the firm as an associate.

Vaughan Drinkard, Jr. and Benjamin H. Brooks,
I announce the formation of Drinkard & Brooks,
PC. The new parinership will practice in association
with Mike Newton, PC as Drinkard, Brooks &
Newton, with offices located at 1070 Government
Street, Mobile 36604. Phone (251) 432-3531.

Jim H. Fernandez, D. Charles Holiz and Gregory
5. Combs announce the formation of Fernandez,
Holtz & Combs, LLC, with offices located 107 S.
Francis Street, Suite 1206, Mobile 36602,

John T. Fisher, Jr., Paul E. Skidmore and Ted
Strickland announce the formation of Fisher,
Skidmore & Strickland, PC. Offices are located at
1406 22nd Avenue, Tuscaloosa 35401, Phone (205)
344-4414.

Halcomb & Wertheim, PC announces that Aparna
M. Reddy has joined the firm as an associate.



Haygood, Cleveland & Pierce, LLP
announces that Thomas S. Melton has
become of counsel.,

Maria Blanco Katz announces the
formation of Maria Blanco Katz, PC,
and that Christine Hudson Goldman
has joined the firm a8 an associate.
Offices are located at 2167 14th Avenue,
South, Birmingham 35205. Phone (205)
930-0133,

Kellett & Kellett, PA announces that
Julie Baker MeCormick has become
associated with the firm,

Dennis J. Knizley and John C.
Williams announce the formation of
Knizley & Williams, PC. Offices are
located at 7 N. Lawrence Street, Mobile
36602, Phone (251) 432-3799.

Lanier, Ford, Shaver & Payne, PC
announces that David W. Hunter and
Charles R. Ducker, Jr. have become

associates in the firm.

Lloyd, Gray & Whitehead, PC
announces that Richard E. Trewhella,
Jr. and David R, Hanbury have become
associated with the firm.

Benjamin E. Meredith, Allen K.
Mitehell and Yvonne Gabrielson
announce the formation of Meredith,
Mitchell & Gabrielson, PC, with
offices at 707 W. Main Street, Dothan
36301. Phone (334) 671-0289.

Morris, Haynes & Hornshy announces
the opening of a second location. Offices
are located at the Financial Center, 505 N.
20th Street, Ste. 1150, Birmingham 35203,
Phone (2055 324-4008,

Morris, Schneider & Prior, LLC
announces that Mark A. Baker has
joined the firm s managing title attorney,

Najjar Denaburg, PC announces that
Donna M. Jennings has joined the firm
s an associate,

Benjamin E. Pool announces that his
son, Gregory Mitchell Pool, has joined
as an associate.

Sanders, Haugen, Sears & Meeker,
PC announces that Melissa Darden
Griffis has joined the firm as an associate.

Sirote & Permutt, PC announces that
Timothy D. Davis, Russell Carter
Gache and James E, Vann have become
shareholders, John R. Baggett, Jr. and
Donald H. Spencer have become af

counsel, and Jack T. Carney, John
Greggory Carwie, Jason W, Connell,
Thad A. Davis, Jennifer Jones
Galligan, Stephen R. Geisler, William
R. Lunsford, Amy E. McMullen,
JelTrey G. Miller, Richard L. Morris,
William E. Pipkin, Jr., Shaun Ramey,
Kyle T. Smith, and Peter M. Wright
have become associated with the firm.

The Southern Law Group, PC
announces that Maxine C. Moses has
become an associate with the firm.

St John & St. John, LLC announces
that Robert Champ Crocker has joined
the firm.

Sutherland Asbill & Brennan, LLP
announces that Grill Griffin has joined
the firm.

The United States Attorney’s Office,
Northern District of Alabama, announces
that David Estes, Alison S. Blackwell,
Angela R. Debro and Mary Stoart
Rowe have joined the office as assistant
UL.S. Attorneys in the Huntsville division,
and Sandra J. Stewart has joined the

Birmingham office as chief of the appel-
late division.

Vickers, Riis, Murray & Curran,
LLC announces that Timothy A. Clarke
has become a member of the firm and
Clay A. Lanham has become associated
with the firm.

Will O. Walton, I11 announces the
formation of Walton Law Firm, PC,
with Hoyt W. Hill of counse! and Brent
L. Dean as an associate, Offices are

located in Auburn and Montgomery.
Phone (334) 321-3000,

Watson, Jimmerson, Givhan, Martin
& McKinney, PC announces that Eric
J. Artrip has become associated with the
firm.

Webb & Eley, PC announces that
Lisa Yan Wagner has become a share-
holder of the firm,

Wilkins, Bankester, Biles & Wynne
announces that C, Joseph Norton and
Jason S. McCormick have become

associated with the firm, [ |
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Milton H. Lanier, Jr.

Milton H. Lanier, Jr. was born February 17, 1914 in
Huntsville and died October 17, 2001. His family was
among the earliest settlers in Madison County,
Alabama, and despite traveling to many different
places, including around the world to defend our coun-
try in World War 11, Mr. Lanier’s roots were, and
always remained, firmly and deeply planted in the
Huntsville community.

He graduated from the University of Alabama
School of Law in 1938 and began the practice of law
in Huntsville with the firm of Lanier, Price & Shaver.

During World War 11, Mr. Lanier joined the United
States Maval Reserve and later volunteered for active
duty overseas. He was stationed in north Africa and
bravely defended the cause of freedom in the invasion
of Sicily. Mr. Lanier was richly rewarded for his years
of military duty and service as during this time he not
only made friends with many shipmates, but also met
and fell in love with his soul mate, Marie Elodie Hale,
affectionately known as DeDe, who was herself on
active military duty.

Pete and his lovely bride were married in 1945 and
God blessed them with four children, Pete, Frederick,
Anne and Robin,

Following the war, Mr. Lanier returned home to
Huntsville and became a partner in the firm of Lanier,
Price, Shaver & Lanier. He contributed immensely to
the economic development of Huntsville and Madison
County, serving in numercus civic positions, including
as president of the Huntsville-Madison County
Chamber of Commerce and as a member of the
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Huntsville City Board of Education, playing a major
role in the attraction of businesses such as Chrysler and
Brown Engineering to Huntsville. He was also instru-
mental in the formation of many local companies, such
as M&S Computing (now known as Intergraph).

Mr. Lanier was a very able and tenacious trial lawyer
in the Huntsville-Madison County Bar Association for
many years, loved by his clients, feared by his oppo-
nents and respected by all. He firmly and steadfastly
held to the conviction that the practice of law demands
a high calling of honor, integrity and professionalism.
For more than 60 years, Mr. Lanier was a lawyer's
lawyer who capably and zealously represented his
clients regardless of their position or status in life.

Mr. Lanier was known by his law partners and
friends as a frugal and thrifty person, having cautioned
the younger members of the bar on the occasion of
recognition for his 50 years of practice, “If you want to
have a short summer, have a note due in the fall!” He
was also a gifted athlete, excelling in tennis and golf,
winning many championships and having shot his age
or under many times on the golf course, including most
recently at the young age of 85 having shot rounds of
82 and 84 to win the State Senior Golf Championship
for the 80 and over division.

He is survived by his wife and three of his children,
having been preceded in death by his dear child,
Robin.

—William P. Burgess, president
Huntsville-Madison County Bar Association



Earl E. Cloud, Sr.

Earl Cloud was born May 3, 1924 in Huntsville to Ocie
Cloud and Beddie Cleek Cloud. He was educated in the public
schools of Huntsville, receiving his diploma from Joe Bradley
High Schoal.

Early in his life, he displayed his love and devotion to his
country as he was trained by the United States Office of
Education in Industrial Chemistry and worked at Redstone
Arsenal, making mustard gas bombs which were used during
WWIL and then volunteered to serve his country in the U.S.
Army Air Corps in 1943, During his military service, Mr. Cloud
was stationed in the China, Burma and India theaters as a line
chief for B-29 bombers and also served as a tailgunner and navi-
gator on bombing raids Japanese supply lines during the war. He
was injured when his B-29 bomber was shot down, however,
indicative of his bravery and love of freedom, Mr. Cloud later
returned to service and flew over Tokyo Bay during the time the
Japanese were signing the terms of surrender, ending WWIL

Following his honorable discharge from military service, Mr.
Cloud attended the University of Alabama, completing all
undergraduate and law school requirements in only 49 months
and earning a law degree in August 1950, He returned to his
native Huntsville and began the private practice of law.

He gave generously of his time, serving as president of the
Huntsville-Madison County Bar Association from 1975 to 1976
and as a bar commissioner from this eircuit (o the Alabama

Hubert H. Wright

State Bar from 1978 to 1981. He tried hundreds of cases during
the course of his illustrious career, including the defense of
more than 30 capital murder cases, during which the most
severe penalty imposed upon any of his clients was 27 years'
imprisonment.

In 1973, Mr. Cloud became the third attorney in the state to
be admitted to the National association of Criminal Defense
Lawyers .

Mr. Cloud was an active and dedicated member of First
Baptist Church, having served as Sunday School teacher, dea-
con, trusiee and building committee chairman. He served in
numerous other civic and community organizations, incloding
as a trustee for Judson College and in leadership roles in the
United Way, the Lion's Club, the Veterans of Foreign Wars, the
American Legion, the Huntsville-Madison County Chamber of
Commerce, and the Industrial Development Association.

Mr. Cloud’s love of the law was truly passed to the next gen-
eration as all three of his children followed him into the legal
profession.

He died January 22, 2002 and is survived by his wife,
Marjorie Brooks Cloud, his three children, Susan, Earl, Jr. and
Joe, and four grandchildren,

—William P. Burgess, president
Huntsville-Madison County Bar Association

The Etowah County Bar Association lost one of its mosi
genial but tenacions members, Hubert Harvey Wright, who died
April 1, 2002 at the age of 74.

Hub was a native of Guin and held degrees in history and law
from the University of Alabama, where he was a member of
Alpha Tau Omega and R.O.T.C. There is an unfootnoted rumor
that when he finally left the University, he received a plaque
from ATO for having been in school longer than any other
member.

He trained in the mountains of Colorado and served as an
artillery officer during the Korean War. After law school, he
practiced law in Gadsden for 50 years. Most Gadsden lawyers
looked up to Hub, and not just because of his height. For most
of his years here, he maintained a large criminal defense prac-
tice and was noted for his courtroom oratory and refusal 1o be
intimidated by judge, jury, district attorney or defendant,

One tactic, which many have been unconscious, was that
when an opposing lawyer would begin to argue at the bench,
Hub would put his hand in his pocket and rattle his keys and
change, drowning out the lawyer and prompting one judge 1o

ask Hub to empty his pocket on the bench. He is also remem-
bered for the objection, “Your Honor, there is higher and better
evidence." Bul when the hard arguments were done and the
cases were finished, the lawyers shook hands and went home,
friends,

Many younger lawyers remember the help he gave them
when they first started their practices. He once played Carnack
the Magnificent in a legal secretaries” skit, and was known for
pulling rabbits out of his hat in many criminal cases. He was an
active member of Meadowbrook Baptist Church and a member
of their choir,

Hub is survived by his beloved family: his daughters, Cassie
Ball of Hoover and Clair McCorkle of Winter Park, Florida, and
his son, David Wright of Gadsden; his grandchildren, Cecily
and Gavin Ball, and Molly and Louis McCorkle; and his sisters,
Sara Jo and Mary Francis Wright of Guin and Gladys Maddox
of Sulligent.

—Charles C. Hart, president
Etowah County Bar Association
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Steven M. Jordan

Coffee County lost one of its best lawyers with the passing of
Steven Mark Jordan on May 13, 2002, when Mark was called by
his maker to his eternal reward. Mark was bom in Enterprise in
1951, graduated from Enterprise High School in 1969 and
received his undergraduate degree from the University of
Alabama in 1973, where he was a member of Sigma Nu fratemni-
ty. He was awarded his JD decree in 1976 from the Cumberland
School of Law at Samford University,

Mark is survived by his beloved wife,
Pennie, by daughter Ivey Jordan, a high
school senior, and son Mitchell Jordan, who
is in the eighth grade,

Mark began his career as an atforney in
Enterprise in 1976, where he established a
reputation as a person of integrity and dig-
nity and distinguished himself in all aspects
of community and professional life, and
eamed the respect of his fellow lawyers,
judges and all who knew him.

In 1978, Mark was diagnosed with muli-
ple sclerosis. He struggled valiantly against
that disease, which ultimately took his life,
never losing his personal commitment to his
family, to his profession and to his willing-
ness to learn and experience new aspects of
life. His passions included attending sporting events, working with
children, especially the physically challenged. and serving as a
deacon at First Baptist Church of Enterprise. When Mark’s illness
progressed to the point that he was no longer mobile, he continued
to practice law from his wheelchair, and remained active uniil his
most recent hospital admission and resulting death.

Law school classmates Wayne Morse and Tony Mancinelli
wanted to recognize Mark's accomplishments as a lawyer and
community leader, which he achieved despite his disabling med-

ical condition. In 2001, they began to mise funds for the Alabama
Chapter of the National Multiple Sclerosis Society. Friends con-
tributed over $10,000, which was given to the Alabama Chapter
to fund a lending library for the use of MS patients, their families
and friends. The Tibrary was officially dedicated on May 24,
shortly after Mark’s death,

It is always difficult when we have to deal with the final journey
of a friend. Mark Jordan made it easy, as he was prepared for
death, and faced it with a Christian’s confi-
dence that he was going 1o a better place. He
ignored pain in an effort o make others feel
better. He enjoyed laughter as much as any-
one | have ever met, He often would call
during the day to share a joke or funny story
with me and other friends. We can best pre-
serve Mark's memory by never forgetting
those many things he did that made us laugh
or made us better humans—often they were
the same. In dying, Mark Jordan showed all
of us how to live with courage, and to trust
God's promase of the gift of etemal life. If 1
know Mark, and there are basketball goals in
heaven, he is likely running up and down the
court or shooting u three-pointer at this very
mment.

Mark was one of the of whom it can be said that the void cre-
ated by his passing will never be filled. We are left with the
inspiration that was created by his life here on earth. We can
honor him by supporting the Ivey and Mitchell Jordan
Scholarship Fund through SouthTrust Bank in Enterprise of the
Alabama Chapter of the National Multiple Sclerosis Society—
S. Mark Jordan Library Fund.

—M. Dale Marsh, Enterprise

Died: June 24, 2002

Died: May 20, 2002

Cobb, David Terence Johnson, Bradley R. Paden, Robert Emmett
Ridgeland, MS Tampa, FL Bessemer
Admitted: 1990 Admitted: 1968 Admitted: 1960

Died: January 3, 2002 Died: April 17, 2002 Died: June 16, 2002

Hardegree, Henry Barnard Matthews, William B., Sr. Wood, George F.
Maontgomery Ozark Mobile
Admitted: 1962 Admitted: 1956 Admitted: 1940

Died: March 14, 2002
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Arbitration Registration Standards and Procedures
(effective January 1, 2003)

L.

II.

111,

IV.

State Court Arbitration Roster: The Alabama Center for Dispute Resolution (“Center™) shall maintain a
State Court Arbitrator Roster (“Roster”) which consists of those arbitrators who meet the arbitrator registra-
tion standards and procedures herein. This Roster shall be maintained geographically by counties and shall be
made available to all state court judges, attorneys and the general public.

Definition of Registration: For the purpose of these provisions, the term “registration” and the related forms
of this word shall mean only that the standards and procedures set forth herein have been met to the satisfac-
tion of the Center. This term does not imply any degree of arbitration skills or competency on behalf of any
arbitrator subject to the provisions.

Arbitrator Registration Standards: To be registered on the Roster, a arbitrator must meet the following
minimum requirements:

1. Be of good character.

2. Be licensed as an attorney by one of the fifty states of the United States or the District of Columbia and in
good standing, with eight years' experience in the practice of law; or

Have served professionally as the arbitrator in at least four arbitrations within the three years immediately
preceding submission of an application for registration; or

Be currently listed as an approved arbitrator for a neutral administrator for dispute resolution, which is rec-
ognized by the Center for maintaining high standards for members of its roster.

Procedure for Registration: Individuals who seek to be registered on the Roster shall submit to the Center a
completed application form. Should the individual meet the required standards and pay all applicable fees, his
or her name shall be registered on the Roster as an arbitrator. To remain on the Roster, the arbitrator must
meet such additional or different standards which may be hereafter imposed for registration. Registration deci-
sions are made by the Alabama Center for Dispute Resolution. Applicants who are denied registration for any
reason may appeal within thirty days of that denial to the Committee on Standards for Neutrals of the
Alabama Supreme Court Commission on Dispute Resolution, which Committee may grant a hearing to the
applicant. The Committee on Standards for Neutrals will make a determination of whether the applicant
should be registered. An adverse decision of the committee on Standards for Neutrals may be appealed to the
full Alabama Supreme Court Commission on Dispute Resolution within thirty days of the date of such deci-
sion. The Commission shall grant a hearing, if requested, to the applicant.

Fees: Individuals applying for arbitrator registration by the Center shall pay a $20 application fee. If registra-
tion is approved, an annual fee of $100 for registration will be assessed; provided, the annual registration fee
for an individual listed on the mediator and arbitrator rosters maintained by the Center shall be a total of $150
for both, Failure to pay the annual assessment or failure to meet the standards effective at the time of renewal
will result in the individual being removed from the Rosier.

Approved: 6/25/02

The Alabama Supreme Court Commission on Dispute Resolution approved the following Arbitration Registration
Standards and Procedures to be effective January 1, 2003, at their meeting June 28, 2002. The Commission would
appreciate your written comments which may be sent to: Alabama Center for Dispute Resolution, F.O. Box 671,
Montgomery, AL 36101. The Center is responsible for arbitrator registration and maintaining a current arbitrator
roster, available upon request.
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Annual Meeting of

the Law Institute

01 he Annual Meeting of the Alabama Law
i Institute was held in conjunction with the
Alabama State Bar. Representative Demetrius
Newton, institute president, reviewed the Institute-draft-
ed legislation that passed the 2002 Regular Session.

Act 2002-517, Management of Institutional Funds,
passed the legislature. [t will allow churches, Kiwanis
clubs, the Alabama State Bar, and other qualified chari-
tics, which have foundations, to make investments in
stocks, in addition 1o centificates of deposit. This will
permit them to have the same investment capabilities as
currently allowed educational institutions, Also passing
the legislature was the Interstate Compact for Adult
Offender Supervision Act. Act 2002-413, This brings
current Alabama's existing Interstate Compact that is
now 67 years old. It will provide for the management,
monitoring and supervision of adult parolees and proba-
tioners in states other than the one in which they were
sentenced. Because Alabama was one of the signatory
states prior to its being adopted nationwide, Alabama
will be a part of the administrative decision making for
the by-laws and rules that will follow.

Ralph Yeilding, chair of the Trust Code Committee,
reviewed the committee’s two-year long study of the
Uniform Trust Code and adapting it for use in Alabama,
This study is being undertaken as an exiensive project
that should be available for review in 2003,

Noah Funderburg, chair of the Uniform Parentage
Act, reviewed the Institute’s study of a new Parentage Act
for Alabama which includes such subjects as determina-
tion of paternity, genetic testing and paternity registry.

James Tingle, chair of the Landlord Tenant Act,
reviewed the work of the Institute committee that was
created as a result of a request by the legislature for the
Institute to draft Alabama’s first Residential Landlord
Tenant Law. This Act is nearing completion and an
extensive review of this Act will appear in the next
addition of The Alabama Lawyer. It will be available
for consideration for the legislature in 2003.

Professor Howard Walthall, chief draftsman for the
Business Entities Code, reviewed the work of the
committee over the past three years, looking 1o bring
some cohesiveness to the current eight business entities
that exist in Alabama. The section concerning mergers
and consolidations has already been presented to the
legislature and enacted,
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Life Membership

The Institute recognized 40 individuals who have
given 25 years’ service 1o the State of Alabama and to
the Alabama Law Institute as members of the Institute.
The following individuals were presented Life
Memberships:

Charles Adair, Jr. Louis B, Losk

Lee E. Bains William H. McDermoit
E. T. Brown, Jr. Richard S. Manley
Walter R. Byars John R. Mathews, Ir.
John Caddell Oakley W. Melton, Ir.
T. J. Camnes Roland M. Nachman
Joe C. Cassady Robert . Norman, Jr,

A. 1. Coleman
Camille W, Cook
Jerome A. Cooper
Homer W. Cornett
Robert T. Cunningham
Frank Dominick
George P. Ford
Conrad M. Fowler, Jr.
James M. Fullan , Jr.
Ralph Gaines

John W. Johnson, Jr.
Joseph H. Johnson
Jack Livingston

E. B. Peebles, I11
Emest L. Potter
James D. Pruett

Ira D, Pruitt, Jr,

L. Drew Redden
Morgan Reynolds
William M. Russell, Ir.
Yetta G. Samford, Jr.
Maury D. Smith
Robert McD. Smith
Harold Speake

C. Stephen Trimmier
Jacob Walker, Ir.

Maynard Institute Fellow

The Alabama Law Institute bestows the honorary
position of “Law Institute Fellow” to individuals based
on outstanding service and leadership in carrying out
the mission of the Institute. These individuals have fos-
tered reform and modemnization of the laws of Alabama
through many dedicated years of service as project
directors, reporters, committee chairs and members of
committees of the Law Institute, George Maynard has
been a member of the Law Institute for 26 years, serv-
ing 16 years as a member of the Executive Committee.
His Institute participation from 1979 to 2000 was his
chairmanship of the Business Corporation Committee
in 1980 and he chaired the second revision of the
Business Corporation Laws in 1995, As a committee
member, Maynard assumed an invaluable leadership



At the 2002 ASB Annua! Meering, Bob MeCurley presented Yerta Samford with his Life

Membership Plague

role and was instrumental in the revision
of the following laws: Alabama Banking
Code, Limited Partnership Act, Revised
Article 9 of the Uniform Commercial
Code, Non-Profit Corporation Act, Real
Estate Acts, Condominium Act, Common
Interest Ownership Act, Limited Liability
Company Act, Limited Pannership Act,
Revised Article 5 of the Uniform
Commercinl Code, and the Business
Entity Act.

Professor Howard Walthall was also
given special recognition as project direc-
tor of the Institute’s study of the Alabama
Constitution for the Alabama House of
Representatives. His work included a
recompilation of the Alabama Constitution
of 1901 and its 708 amendments. This
placed all of the amendmenis 1o the
Alabama Constitution in their proper place
to enable the legislature to have a compre-
hensive document,

Officers of the Institute
Newly-elected officers of the Institute
for the 2002-2003 year are:
Demetrius Newton, president
Roger Bedford, vice-president
Bob McCurley, secretary
Executive Commiltec
David Bovd
James M. Campbell
Bill Clark
Representative Mark Gaines
Representative Ken Guin
Richard 5. Manley
Oakley W, Melton, Ir.
Senator Rodger Smitherman

For more information about the
Institute or any of its projects, contact
Bob McCurley, director, Alabama Law
Institute, al P.O, Box 861425, Tuscaloosa
35486-0013; fax (205) 348-8411; phone
{2005) 348-741 1; or visil our Web site at
wivwiall, state.al, s, &

Robert L MaCurley, Jr.

Prasbart | McCutliny, Jr, 8 thiy thractor of (he Alabama Law
Institute ot th Lssanrsity of Alstama. He recesvd his
(mddergmdet and kv doegrees Tmm e Linhesmy)
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Last year's avents in New York,
Washington, D.C. and Pennsylvania
underscore the need for updated and
thorough disaster preparedness and
response plans, These plans can save
lives, and help protect and give direc-
tion to staff and |eadership in the
midst of an emargency. With this in
mind, the Alabama State Bar has pro-
duced a concise, easy-lo-implement
guide that features a crisis manage-
ment checklist, steps for putting
together a bar association or fegal
practice emergency preparedness plan,
and resources for providing volunteer
legal services, The guide is available,
at no cost, on-line at www.alabar.org
or upon request by calling B00-354-6154,
extension 132,
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You Make The Rules

n 1983 the American Bar Association adopted the

ABA Model Rules of Professional Conduct.

Following adoption of the model rules, the
Alabama Supreme Court asked the Alabama State Bar
to review the rules and submit to the court a compre-
hensive analysis thereof to determine the advisability
of adopting similar rules in Alabama.

The Alabama State Bar, pursuant to the court’s direc-
tive, charged the Permanent Code Commission with this
responsibility. After many hours of research, drafting,
meetings and debate, the Permanent Code Commission
recommended a version of the model rules 1o the Board
of Bar Commissioners for approval. The board approved
the rules, and directed the Office of General Counsel to
submit them 1o the Alabama Supreme Court for adoption.

Following a public comment period, the Alabama
Supreme Court allowed oral presentation by those who
wished to comment further on the proposed rules.
Thereafter, the court adopted the Alabama Rules of
Professional Conduct, effective January 1, 1991,
Concurrent with the adoption of these rules, the court also
adopted the Alabama Rules of Disciplinary Procedure.

Since their adoption, both the Rules of Conduct and
Rules of Procedure have been periodically amended
and presently the Alabama Supreme Court has under
consideration proposed changes 1o those Rules of
Professional Conduct which govern lawyer advertising.
(See Advertising Rules, page 280.) Per the order of the
Alabama Supreme Court, these proposed advertising
rules will be published in the Southern Reporter (2d)
advance sheets, with the comment period to expire
October 1, 2002.

In 1997, the ABA Commission on Evaluation of the
Rules of Professional Conduct (the “Ethics 2000"
Commission) was created for the purpose of undertak-
ing a comprehensive evaluation of the Model Rules of
Professional Conduct. Following several meetings, ten
public hearings and several drafts and redrafts, the
“Ethics 2000” Commission submitted a final report in
May 2001 for debate by the ABA House of Delegates
in August 2001. The matter was continued to the
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February 2002 meeting of the House of Delegates, and
on February 5, 2002, the House of Delegates adopted a
series of amendments which have now been published
as the “new™ model rules,

Alabama State Bar Leads the
Way

In 1887, the Alabama Bar Association adopted the
Code of Ethics for lawyers. This was the first such for-
malized set of rules defining ethical obligations for
lawyers, On August 27, 1908, the American Bar
Association adopted the original Canons of
Professional Ethics which were based principally on
Alabama’s 1887 Code of Ethics,

Subsequent work of the ABA resulted in the Model
Code of Professional Responsibility being adopted by
the House of Delegates in 1969, and the Model Rules
of Professional Conduct in 1983,

When the “Ethics 2000" Commission was created,
44 states had adopted some version of the model rules,
but with significanl variations from state to state.

One of the underlying reasons for the creation of the
“Ethics 2000 Commission was to develop a uniform
set of model rules, with the hope that each state would
consider adopting the rules,

Substantive Changes That Could
Change the Way You Practice
Law

The new maodel rules elevate the terminology section
to rule status, Terminology was previously a part of the
preamble. This new rule [Rule 1.0] contains several new
definitions, and revises certain terms in the current rules.

Specific rules or areas of practice addressed by the
new model rules:

1. Scope of Representation—Expands rule coverage
to include the issue of allocation of authority
between the lawyer and the client. Also addresses
lawyer's withdrawal from representation of the



client when the lawyer discovers he
has inadvertenily been assisting an
ongoing client fraud or crime by
allowing the lawyer to “give notice
of the fact of withdrawal and to dis-
affirm any opinion, document, affir-
mation, or the like.”

Fees—In addition to fees, also requires
that costs and disbursements be *“rea-
sonable under the circumstances.” New
commentary (o Rule 1.5 notes that
contingent fees are also subject to the
rule’s reasonableness standard,
Comment also explains that the prohi-
bition on contingent fees in domestic
relations cases does not extend (o post-
divorce actions to collect arrearages.
Points out that a fee paid in property
instead of money may be regarded as a
“business transaction” with the chent,
and thus subject 10 the provisions of
Rule 1.8.

Confidentinlity—Adds a provision
that permits a lawyer to disclose
information 1o obtain legal advice
regarding the lawyer's compliance
with the rules. Also broadens the
grounds for discretionary disclosure
to “prevent reasonably certain death
or substantial bodily harm.” [Current
Alabama rule: ... lawyer believes is
likely 1o result in imminent death or
substantial bodily harm.”] There was
also a recommended change, which
the delegates did not approve, which
would have allowed disclosure to
prevent the client from commuitting a
crime or frand reasonably certain to
result in substantial financial injury,
if it involved the lawyer’s services.

Conflict of Interest—Requires that
waiver of conflict by the client be
confirmed in writing, though the
writing need not be signed by the
client. Waiver is now accomplished
with “informed consent,” which is
defined by Rule 1.0 as “the agree-
ment by a person 1o a proposed
course of conduct afier the lawyer
has communicated adequate informa-
tion and explanation about the mate-
rial risks of and reasonably available
alternatives to the proposed course of
conduct.” Rule 1.7 also recognizes
two types of conflicts involving pres-
ent clients: (1) those which are
“directly adverse”; and (2) those in

1.

10,

which representation of the client
may be “materially limited.”

Imputed Disqualification—Rule
1.10¢a) would exempt “personal
interest conflicts™ that do not present
a “significant risk of materially limit-
ing the representation of the client by
the remaining lawyers in the firm™
Commentary states that the conflicts
of a lawyer resulting from prior work
as a nonlawyer (including as a law
student), are not imputed to others in
the firm, though such persons “ordi-
narily must be screened” from any
personal participation in the matter.
The commission proposed, but the
House of Delegates rejected, a pro-
posal which would permit screening
without client consent in the case of
lawyers moving between firms, o
avoid disqualification of an entire
firm where a lateral hire previously
worked on the matier.

Prospective Clients—A new Rule
1.18 would deal with the relation-
ship between the lawyer and a
prospective client. The primary
issues addressed are confidentiality
and conflict of interest.

Transactions with Client—Rule 1.8
is expanded to prohibit “sexual rela-
tions™ with a client “unless a con-
sensual sexual relationship existed
between them when the client-
lawyer relationship commenced.”
The Rule also requires that a waiver
of the conflict by the client be in
writing, signed by the client, and
obtained only after the lawyer has
advised the client, in writing, of the
desirability of seeking independent
legal counsel and the client has been
given a reasonable opportunity to do
s0. All but the sexual relations con-
flict are imputed to other lawyers in
the firm by new Rule 1.8(k).

Rule 1.14—Retitled “Client With
Diminished Capacity,” currently
titled under the Alabama Rules of
Professional Conduct “Client Under
a Disability.”

Withdrawal from Representation—
Rule 1.16 eliminates right of permis-
sive withdrawal on “improdent
course of conduet” grounds.

Client Property—MNew provision of

Rule 1.15 would reguire that
advanced expenses and fees be held
in the lawyer’s trust account until
the expenses are actually incurred or
the fees actually eamed.

11. Sale of a Law Practice—Alabama
has adopted nothing comparable to
Rule 1.17, which would allow a
lawyer 1o sell his law practice.

12. Serving as Third-Party Neutral—
Rule 2.4 addresses the role of
lawyers serving as third-party neu-
trals in alternative dispute resolu-
tions. The closest thing Alabama has
to a comparable rule is 2.2,
“Intermediary,” which was deleted in
the new model rules.

13. Candor to the Tribunal—
Amendment to Rule 3.3 deletes
requirement of “matenal” as it
relates 1o lawyer’s obligation not 1o
make false statement of fact or law
10 a tribunal. Expands obligation of
lawyer o take remedial measures
when “the lawyer, the lawyer's
client, or a witness called by the
lawyer, has offered material evi-
dence and the lawyer comes to know
of its falsity.” The lawyer must “take
reasonable remedial measures,
including, if necessary, disclosure to
the tribunal.”

14, Impartiality and Decorum of the
Trbunal—Adds provision to Rule
3.5 which would prohibit communi-
cation by the lawyer with a juror or
prospective juror after discharge of
the jury if “the communication is
prohibited by law or court order; or,
the juror has made known to the
lawyer a desire not to communicate.”

15. Respect for Rights of Third
Persons—Adds subsection (b) which
deals with the lawyer's receipt of a
document which the lawyer “reason-
ably should know...was inadvertent-
ly sent.” The Rule requires the
lawyer to “promptly notify the
sender.”

Other changes would include address-
ing the multi-jurisdictional practice issue
by creation of Rule 8.5, "Disciplinary
Authority; Choice of Law,” the issue of
misconduct under Rule 8.4 as it relates to
discrimination, and limited participation
by lawyers in “for-profit” referral servic-
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7.1 Communications
Conceming a Lawyer's
Servlces

' : icatio g ices, A lawyer
Mmmhmmwhmﬂahhmmsmg
communication about the lawyer or the lawyer's services. A
communication is false or misleading if it:

(1)  contains a material misrepresentation of fact or law,
or omils a fact necessary to make the statement con-
sidered as a whole not materially misleading;

2)

contains any reference to past successes or results
obtained or is otherwise likely to create an unjusti-
fied expectation about mulls the lawyer can

(3)  orstates or implies that the lawyer can achieve
results by means that violate the Rules of
Professional Conduct or other law;

4] compares the quality of the lawyer’s services with
the quality of other lawyers™ services, excepl as pro-
vided in Rules 7.5 or 7.6;

{51 communicates the certification of the lawyer by a
certifying organization, except as provided in Rule
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Comment

This rule governs all communications about a lawyer's servic-
es, including advertising permitted by 7.2. Whatever means are
used to make known a lawyer's services, statements about them
must be tnithful. Fhe-prohibition-in-paragrph-thi-of statements
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not common to virtually all lawyers practicing in Alabama, The

latter 2 examples of misleading omissions also are examples of
unfair advertising.
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7.2 Advertising

A lawyer who advertises concerning legal services shall com-
ply with the following:

{a) Subject to the requirements of Rule 7.1, a lawyer may
advertise services through public media, such as a tele-
phone directory, legal directory, newspaper or other periodi-
cal, outdoor advertising such as billboards and other signs;
radio, television, and MRMML&&L&EL

ialing 3

and written or electronic communication not involving

solicitation as defined in Rule 7.3. (b) A true copy or
recording of any such advertisement shall be delivered or
mailed to the Office of the General Counsel of the Alabama
State Bar at its then current headquarters within three (3)
days after the date on which any such advertisement is first
disseminated; the contemplated duration thereof and the
identity of the publisher or broadcaster of such advertise-
ment, either within the advertisement or by separate com-
munication accompanying said advertisement, shall be stat-
ed. Also, a copy or recording of any such advertisement
shall be kept by the lawyer responsible for its content, as
provided hereinafter by Rule 7.2(d), for six (6) years after
its last dissemination.

ic) A lawyer shall not give anything of value 1o a person for
recommending the lawyer's services, excepl that a lawyer
may pay the reasonable cost of any advertisement or writ-
ten communication permitted by this rule and may pay the
usual charges of a not-for-profit lawyer referral service.

(d) Any communication made pursuant to this rule shall
include the name of at least one lawyer responsible for its
content.

{e) Location of Practice. All advertisements and written com-
munications provided for under these rules shall disclose,
Mwmmm
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length or duration of the television advertisement, or ten

ichever is erea ese disclosures
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(q) Advertisements originating in other states. These rules shall

apply to all radio, television and simulcast broadcast
intended 1o be received by residents of the state of Alabama Record of Adverhsmg

regardless of the fact that the broadcast may have originat-
ed in another state. Paragraph (b) requires that a record of the content and use of
advertising be kept in order to facilitate enforcement of this
rule. It does not require that advertising be subject to review
prior to dissemination. Such a requirement would be burden-
some i i i ible I3, ¢
doubtful constitutionali
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communication directed to a specific recipient and nol meeting
the requirements of subdiviston-ts#=3 paragraph (<) of this rule.

ittt bty

(b} Written Communication. A lawyer shall not send, or know-
ingly permit to be sent, on the lawyer's behalf or on behalf of
the lawyer's firm or on behalf of a partner, an associate, or
any other lawyer affiliated with the lawyer or the lawyer’s
firm, a written communication to a prospective client for the
purpose of obtaining professional employment if:

1] the written communication concerns an action for
personal injury or wrongful death arising out of, or
otherwise related to, an accident or disaster involv-
ing the person to whom the communication is
addressed or a relative of that person, unless the
accident or disaster giving rise to the cause of action
occurred more than thirty (30) days before the mail-

#+(3) the written communication concerns a specific mat-
ter, and the lawyer knows or reasonably should
know that the person to whom the communication is
directed is represented by a lawyer in the matter;

¢###(4) it has been made known to the lawyer that the per-
som to whom the communication 15 addressed does
not want 1o receive the communication;

Rule 7.3 Direct Contact @(5) the communication involves coercion, duress, fraud,
With Prospective Clients Yy Mt DO o WO

(n) A Iawym:shaf! not s.lnlicit professional employment f!-'l?m a a6) the foation conbalig 5 e Saaduleit. i
prospective client with whom the lawyer has no familial or leading, d ive, or unfair statement or claim of is
current or prior professional relationship, in person or oth- imp m;:::r umcl r Rule 7.1: or

erwise, when a significant motive for the lawyer's doing so
is the lawyer’s pecuniary gain, unless the person contacted: ##4(7) the lawyer knows or reasonably should know that
the person to whom the communication is addressed
is @ minor or is incompetent, or that the person’s
physical, emotional, or mental state makes it unlike-
ly that the person would exercise reasonable judg-

W _ : ' ment in employing a lawyer.
lawyer. v (¢}  In addition to the requirements of Rule 7.2, written
communications to prospective clients for the purpose of
A lawyer shall not permit employees or agents of the lawyer obtaining professional employment are subject to the fol-
to solicit on the lawyer's behalf. A lawyer shall not enter into an lowing requirements.

agreement for or charge or collect a fee for professional
employment obtained in violation of this rule. The term “solic-
it” includes contact in person, by telephone, telegraph, or fac-
simile transmission, or by other communication directed to a
specific recipient and includes contact by any written form of

#H1) asample copy of each written communication and a
sample of the envelope to be used in conjunction
with the communication, along with a list of the
names and addresses of the recipients, shall be filed
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with the Office of General Counsel of the Alabama
State Bar before or concurrently with the first dis-

semination of the communication to the prospective
client or clients. A copy of the written communica-

tion must be retained by the lawyer for six (6) years.

If the communication is subsequently sent to addi-
tional prospective clients, the lawyer shall file with
the Office of General Counsel of the Alabama State
Bar a list of the names and addresses of those
clients either before or concurrently with that subse-
quent dissemination. If the lawyer regularly sends
the identical communication to additional prospec-
tive clients, the lawyer shall, once a month, file with
the Office of General Counsel a list of the names
and addresses of those clients contacted since the
previous list was filed;

6#H2) written communications mailed to prospective
clients shall be sent only by regular mail, and shall
not be sent by registered mail or by any other form
of restricted delivery or by express mail; &4#3(3) no
reference shall be made either on the envelope or in
the written communication that the communication
is approved by the Alabama State Bar;

4] the written communication shall not resemble a
legal pleading, official government form or docu-
ment (federal or state), or other legal document and
the manner of mailing the written communication
shall not make it appear 1o be an official document;

€4(5) the word “Advertisement” shall appear prominently
in red ink on each page of the written communica-
tion, and the word “Advertisement” shall also
appear in the lower left-hand comer of the envelope
in 14-point or larger type and in red ink. If the com-
munication is a self-mailing brochure or pamphiet,
the word “Advertisement” shall appear prominently
in red ink on the address panel in 14-point or larger
type; Be0{6] if a contract for representation is
mailed with the written communication, it will be
considered a sample contract and the top of each
page of the contract shall be marked “SAMPLE"
The word “SAMPLE"” shall be in red ink in a type
size at least one point larger than the largest type
used in the contract. The words “DO NOT SIGN™
shall appear on the line provided for the client’s sig-
nature; f447) the first sentence of the written com-
munication shall state: “If you have already hired or
retained a lawyer in connection with [state the gen-
eral subject matter of the solicitation], please disre-
gard this letter [pamphlet, brochure, or written com-
munication]”; e8] if the written communication
is prompted by a specific occurrence (e.g., death,
recorded judgment, garnishment) the communica-
tion shall disclose how the lawyer obtained the
information prompting the communication. The dis-

closure required by this rule shall be specific
-
mmm&“wwl S

#3(9) a written communication seeking employment by a
specific prospective client in a specific matter shall
not reveal on the envelope, or on the outside of a
self-mailing brochure or pamphlet, the nature of the
client’s legal problem;

e 13)a lawyer who uses a writlen communication must be
able o prove the truthfulness of all the information
contained in the written communication,

There is a potential for abuse inherent in direct solicitation by a
lawyer in person or by telephone, telegraph, or facsimile transmis-
sion of prospective clients known 10 need legal services. Direct
solicitation subjects the non-lawyer to the private importuning of a
trained advocate, in a direct interpersonal encounter. A prospective
client often feels overwhelmed by the situation giving rise to the
need for legal services and may have an impaired capacity for rea-
son, judgment, and protective self-interest. Furthermore, the
lawyer seeking to be retained is faced with a conflict stemming
from the lawyer’s own interest, which may color the advice and
representation offered the vulnerable prospect.

The situation is therefore fraught with the possibility of undue
influence, intimidation, and overreaching. This potential for
abuse inherent in direct solicitation of prospective clients justi-
fies some restrictions, particularly since the advertising permit-
ted under Rule 7.2 offers an alternative means of communicat-
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ing necessary information to those who may be in need of legal
services. Advertising makes it possible for a prospective client
1o be informed about the need for legal services, and about the
qualifications of available lawyers and law firms, without sub-
Jjecting the prospective client to direct personal persuasion that
may overwhelm the client’s judgment.

The use of general advertising, rather than direct private con-
tact, to transmit information from lawyer to prospective client
will help to assure that the information flows cleanly as well as
ireely. Adventising is in the public view and thus subject to
scrutiny by those who know the lawyer. This informal review is
likely to help guard against statements and claims that might
constitute false or misleading communications in violation of
Rule 7.1. Direct, private communications from a lawyer

to a prospective client are not subject to such third-person
scrutiny and consequently are much more likely to approach
(and occasionally cross) the line between accurate representa-
tions and those that are false and misleading.

Direct wntten communication seeking employment by specif-
ic prospective clients generally presents less potential for abuse
or overreaching than in-person solicitation and is therefore not
prohibited for most types of legal matters, but is subject to rea-
somable restrictions, as set forth in this rule, designed to mini-
mize or preclude abuse and overreaching and to ensure the
lawyer's accountability if abuse should occur. This rule allows
targeted mail solicitation of potential plaintiffs or claimants in
personal injury and wrongful death causes of action or other
causes of action that relate to an accident, disaster, death, or
injury, but only if the communication is not mailed until thirty
(30) days after the incident, This restriction is reasonably
required by the sensitized state of the potential clients, who may
be either injured or grieving over the loss of a family member,
and the abuses that experience has shown can exist in this type
of solicitation. For similar reasons, this rule permits communi-
Eﬂl’iml lggﬂldillﬂ |E|1di||ﬂ Ei\"il Or C1 “Iullﬂl Il“ga“”l] 5";!! ]E
mailed seven (7) days or more after service of process, warrant

T :

Common examples of written communications that must meet
the requirements of subparagraph (b) of this rule are direct mail
solicitation sent to individuals or groups selected because they
share common characteristics, e.g., persons named in traffic
accident reports or notices of foreclosure. Communications not
ordinarily sent on an unsolicited basis to prospective clients are
not covered by this rule. Also not covered by this rule are
responses by lawyers and law firms to requests for information
from a prospective client or newsletters or brochures published
for clients, former clients, those requesting it, or those with
whom the lawyer or law firm has a familial or current or prior
professional relationship.

Letters of solicitation and the envelopes in which they are
mailed should be clearly marked “Advertisement.” This will
avoid the perception by the recipient that there is a need to open
the envelope because it is from a lawyer or law firm, when the
envelope contains only a solicitation for legal services. With the
envelopes and letters clearly marked “Advertisement”, the recip-
1ent can choose 1o read the solicitation or not to read it, without
fear of legal repercussions.
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This rule also requires the lawyer or law firm sending the let-
ter of solicitation to reveal the source of information used to
determine that the recipient has a potential legal problem,
Disclosure of the source will help the recipient to understand
the extent of knowledge the lawver or law firm has regarding
the recipient’s particular situation and will avoid misleading the
recipient into believing that the lawyer has particularized
knowledge about the recipient’s matter if the lawyer does noL

General mailings to persons not known io need legal services,
as well as mailings targeted to specific persons or potential
clients, are permitied by this rule. However, these mailings con-
stitute advertisement and are thus subject to the requirements of
Rule 7.2 concerning delivery of copies to the general counsel,
record keeping, inclusion of a disclaimer, and performance of
the services offered at the advertised fee.

coercion, duress or harassment within the meaning of Rule

who has made known to the lawyer a desire not to be solicited
awyer withi i 7 i ibit-
ver, if a lett icati
itted ule 7. W ives
[ | unicale wi -
vi visi e 7.3
Paragraph (d) of this rule permits a lawyer to contact represen-
tatives of organizations or groups that may be interested in
establishing a group or prepaid legal plan for its members,
insureds, beneficiaries, or other third parties for the purpose of
informing such entities of the availability of and details con-
cerning the plan or arrangement that the lawyer or the law firm
is willing to offer. This form of communication is not directed
to a specific prospective client known to need legal services
related to a particular matter. Rather, it is vsually addressed to



an individual acting in a fiduciary capacity seeking a supplier of  Copument
legal services for others who may, if they choose, become ' e

prospective clients of the lawyer. Under these circumstances, B — m—rr "

the activity which the lawyer undertakes in communicating with Wﬂm%ﬁmw& 5
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purpose as advertising permitted under Rule 7.2,
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Rule 74 7.6
Communication of
Fields of Practice

A lawyer may communicate the fact that the lawyer does or

does not practice in particular fields of law. A lawyer shall not
state or imply that the lawyer is a specialist except as follows:

{a) a lawyer admitted to engage in patent practice before the
United States Patent and Trademark Office may use the
designation “Patent Attorney™ or a substantially similar des-
ignation;

(b) a lawyer engaged in admiralty practice may use the desig-
nation “Admiralty,” “Proctor in Admiralty,” or a substantial-
ly similar designation; or

(¢) alawyer may communicate the fact that the lawyer has
been certified as a specialist in a field of law by a named
organization or authority, but only if such cenification is
granted by an organization previously approved by the
Alabama State Bar Board of Legal Certification to grant
such certifications.

Comment

This rule permits a lawyer to indicate areas of practice in
communications about the lawyer's services, for example, in a

mlcphune d:recmry or other advenmmg.nnmidmmm;

e the ’ ‘_n..b.'- e lfa lnwycr praﬂim
Dﬂ]}f in certain ﬁr:lds or will not accept matters except in such
fields, the lawyer is permitted so to indicate. However, stating
that the lawyer is a “specialist,” practices a “specialty,” or “spe-
cializes in” a particular field is not permitted unless in accor-
dance with Rule 7.4(c). These terms have acquired a secondary
meaning implying formal recognition as a specialist. Hence, use
of these terms may be misleading.

Recognition of specialization in patent matters is a matter of
long-established policy of the Patent and Trademark Office.
Designation of admiralty practice has a long historical tradition
associated with maritime commerce and the federal courts.

Paragraph (c) provides for certification as a specialist in a
field of law where the Alabama State Bar Board of Legal
Specialization has granted an organization the right to grant cer-
tification. Certification procedures imply that an objective entity
has recognized a lawyer's higher degree of specialized ability
than is suggested by general licensure to practice law. Those
objective entities may be expected to apply standards of compe-
tence, experience, and knowledge to insure that a lawyer's
recognition as a specialist is meaningful and reliable. In order to
insure that consumers can obtain access 1o useful information
about an organization granting certification, the name of the
certifying organization or agency must be included in any com-
munication regarding certification,



Rule 5 7.7 Firm Names
and Letterheads

(a) A lawyer shall not use a firm name, letterhead, or other pro-
fessional designation that violates Rule 7.1. A trade name
may he used by a lawyer in privale practice if the name is
not deceptive and # does not imply a connection with a gov-
ernment agency or with a puhilc or charitable urgamzmmn

at i somethi
wate law firm, and is not otherwise in violaton of Rule 7. I
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fe) A law firm with offices in another jurisdiction may use
in Alabama the name it uses in the other jurisdiction, pro-
vided the use of that name would comply with these rules.
A firm with any lawyers not licensed to practice in
Alabama must, if such lawyer's name appears on the firm’s
letterhead, state that the lawyer is not licensed to practice in
Alabama.

feid) A lawyer or law firm may indicate on any letterhead or
other communication permitted by these rules other juris-
dictions in which the lawyer or the members or associates
of the law firm are admitted to practice.

fhe)  The name of a lawyer holding a public office shall not
be used in the name of a law firm, or in communications on
its behalf, during any substantial period in which the lawyer
i5 not practicing with the firm.

Comment

A firm may be designated by the names of all or some of its
members, by the names of deceased members where there has
been a continuing succession in the firm's identity, or by a rade
name such as the "ABC Legal Clinic.” Although the United
States Supreme Court has held that legislation may prohibit the

use of trade names in professional practice, use of such names
in law practice is acceptable so long as it is not misleading. If a
private firm uses a trade name that includes a geographical

name ‘i'I.IICI'I as "Spnugﬁcld L::gal Chmc = m*frieﬂq-dﬂelﬂ-rmer

mmwm;mwma
Ve de name ¢ 1y states that
firm is not a public legal aid agency. It may be cbserved that

any firm name including the name of a deceased partner is,
strictly speaking, a trade name. The use of such names to desig-
nate law firms has proven a useful means of identification.
However, it is misleading to use the name of a lawyer not asso-
ciated with the firm or a predecessor of the firm.

Paragraph (a) precludes use in a law firm name of terms that
imply that the firm is something other than a private law firm.
Two examples of such terms are “academy” and “institute.”
Paragraph (b) precludes use of a trade or fictitious name suggest-
ing that the firm is named for a person when in fact such a per-
son does not exist or is not associated with the firm. Although
not prohibited per se, the terms “legal clinic” and “legal servic-
es” would be misleading if used by a law firm that did not
devote its practice to providing routine legal services at prices
below those prevailing in the community for like services.

Paragraph (b) of this rule also precludes a lawyer from adver-
tising under a nonsense name designed 1o oblain an advanta-
geous position for the lawyer in alphabetical directory listings
unless the lawyer actually practices under that nonsense name.
An example of such an improper name 1s “A. Aaron Able”
Advertising under a law firm name that differs from the firm
name under which the lawyer actually practices violates both
this rule and paragraph (a) of Rule 7.1,

With regard to subdivision (d), lawyers sharing office facili-
ties, but who are not in fact partners, may not denominate them-
selves as, for example, “Smith and Jones,” for that title suggests
partnership in the practice of law.

Rule 7.6 7.8 Professional
Cards of Nonlawyers

A lawyer shall not cause or permit a business card of a non-
lawver which contains the lawyer’s or firm’s name 1o contain a
false or misleading statement or omission to the effect that the
non-lawyer is a lawyer. A business card of a non-lawyer is not
false and misleading which clearly identifies the non-lawyer as
a “Legal Assistant,” provided that the individual is employed in
that capacity by a lawyer or law firm, that the lawyer or law
firm supervises and is responsible for the law related tasks
assigned to and performed by such individual, and that the
lawyer or law firm has authorized the use of such cards.

Comment

Lawyers employ various persons who are non-lawyers (o
engage in activities on behalf of the lawyers. These non-lawyer
employees are not subject to the disciplinary process of the
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Alabama State Bar, although the lawyer may be disciplined for
their conduct in appropniate cases. See Rule 5.3. These employ-

ees include secretaries, investigators, legal assistants, paralegals,

librarians, law clerks, messengers, accountanis, bookkeepers,
office managers. firm administrators, etc. In many cases, these
employees will come into contact with clients and with the gen-
eral public. In these cases, a professional card or calling card
may be useful 1o the employee, the chient, and the public

The rule is directed against false and misleading business
cards, A lawyer must nol permit or cause a business card of a
non-lawyer employee to be either false or misleading. Particulur
care should be taken to ensure that no false impression is given
that a non-lawyer is a lawyer. In the design of business cards,
the position of non-lawyer employee should be legibly and
prominently indicated in close proximity to the employee’s
name. Cards that visually present a lawyer's or law firm's name
in such a prominent manner as to obscure the employee's non
lawyer status are prohibited. The card should serve the function
of identifying the name of the individual employee, but i
should not be susceplible to an interpretation by the casual
observer that it is the card of a lawyer, as opposed 1o that of an
employee of a lawyer or law firm

Because the term “legal assistant™ contains the designation
“legal™ and thus might reasonably be considered as prohibited
by this rule, a safe harbor was provided so as 1o permit use ol

the term on business cards. 5 |

With the Mabama State Bar's
video-conferencing facility! This state-of
the-art facility, located on the third floor of
the state bar bullding, is available 1o all state
bar members for video-conference meelings
and depositions. (Video-conferencing Is a
conference call where you not only hear the
person or people you are talking o, but you
see them, also.) Some benefits include time
and cost savings, travel eliminatlon, group
interaction, data sharing, quick response
time, and immediate feedback. Various appli-
cations incdude business meetings, expert
witness interviews, distance leaming, remate
depasitions, discovery, seminars/training,
and continuing legal education.

Check Out The ASB’s
Latest Member Servit

all vo

NEW members’
OG-IN Section

www.alabar.org
s your bar ID#

290 SEPT

and your E-ﬁi@l address in our
database and YOU’RE IN!

Do we have your e-mail address?
Contact the Membership Dept. at ms@alabar.org.
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Storles

The Alabama Lawyer is
looking for “war stories” to
publish in upcoming issues,
humorous tales and anec-
dotes about Alabama
lawyers and judges.
Obviously, for such stories
to be published, they must
be (a) true, (b) amusing and
(c) tasteful. Send your rem-
iniscences to: The Alabama
Lawyer, P.O. Box 4156,
Montgomery 36101. Be
sure to include your name,
address and a daytime tele-
phone number, in case we
need to contact vou.

War Stories

Colorblina

| am a family law practitioner and spend much of my time
in the domestic relations courts. A number of years ago, | had
a unique experience that | call my most colorful day in court.
Our domestic court judges in Jefferson County set motions,
petitions and divorce trials on a daily basis. Sometimes regular
domestic practitioners may have two or three matters set on
a judge’s docket on the same day.

| remember vividly one day, a number of years ago, that |
was involved in the case of Black v. Black My second
case was [/\/[iil@ v, Wihite
Gray V. Gray. It really happened and the judge took note

of this colorful situation when he called the docket.

=. My third case that day was

Coincidentally, on the same docket were the cases of
Brown v. Brownand Green v. Green.\ did not rep-
resent these litigants but they certainly added to my most col-
orful day in court!

—Samuel A. Rumore, Jr., Miglionico & Rumore, Birmingham
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Publi€ations ORDER FORM,

> W

TO Serve the PUDIC.............ccorrssmisssssnsssssssssssssassrssssnsasssassssasees-3 10,00 per 100 Qty. S
details of bar public service programs highlighted in the T0 SERVE THE PUBLIC video presentation
LW AS A CAIBOF ............ccocrinnsssisrsssssssssissssssssssssssasssssssssassssassss-310.00 por 100 Qty. . S
opportunities and challenges of a law career today
Lawyers and Legal FEes ..............umiiinsiisimsnnn$10.00 per 100 Qty. 5
a summary of basic information on common legal questions and procedures for the general public
Last Will & TeSIAMENL...............ciesiniississessesassssssessees-510.00 per 100 ay. _ $
covers aspects of estate planning and the importance af having a will
Legal Aspects of DIvorce...................iisisssssssssscssenses 51000 per 100 QOty. $
offers options and choices involved in divorce
Consumer Finance or “Buying on Time" .............cccvuuessevresin-.$10.00 per 100 Qty. s
putlines important considerations and provides advice on financial matters affecting the individual or family
Mediation/Resolving DiSputes...............cocuusmsmssinsinsansns510.00 per 100 Qty. i
provides an overview of the mediation process in question-and-answer form
Arbitration AGreements ..................smmmssssssensess-310.00 per 100 [ . |
answers questions on arbitration from the consumer’s perspective
Advﬂ"ﬂa Hﬂa{lh Ea r'e‘ n‘-recffreslii‘lllﬂllilli+li+lllﬂllI‘+lilﬂllllll+lllﬂlll-llllll'l$1u-m par 1” utvl - — s
complete, easy to understand information about health directives in Alabama
Acrylic Brochure STANd ... 3500 82ch Oty. -
individual stand imprinted with individual, firm or bar association name for use at distnbution points
(e stand per brochure is recommended
Name to imprint on stand:
Subtotal $
Mailing Address
Shipping & Handiing § 500
TOTAL §

unications, Ala ) wtate Bar, PO, Box viontgomery, AL 36101
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ALABAMA STATE

Statistics of 1|

Number sitting for exam. e
Number certified to ‘iupn..mi. l'::::-ltr‘[ uf M.almm.
Certificationeate®. . ooy i

Certification Percentages:

B AR

Spring 2002 Admittees

nterest

300
117
39 percent

University of Alabama Schoolof Law . .. ......ccovviniiaiiiiiiiiiiiiiiiiiine. 0632 percem
Birminghitm SChool OF LA - ...cco0evmmmpmmnannmanewesssnpeesmsessesnsesssss S PEOE
Comberdatd Sehoal DELEAW .o vini s riiii rri e s b e e e e .o+ 545 percent

3 [0 e [ By P
ML O EE OF LR s e s o B e S B e e s 0 9 AW o B

*Includes only those successfully passing bar exam and MPRE

For Tull exam statistics for the February 2002 exam, go to www.alabar.org,

oul the “Admissions™ section.

............... 40 percent

2.9 percent

click on “Members,” and then check
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Alabama State Bar Spring 2002 Admittees

Adams, Albert Holman Jr.
Adams, Jerusha Tatiana
Allen, Anthony Scott
Allen, Deanie Clark
Alper, Ty

Amold, George Wayne
Bagby, Hunter Martin
Banker, Anthony Nicholas
Bames, Laura Lou
Barnhart. Jason Micheal
Baxter, Jeri Ann

Beam, Matthew Yan
Beedle, Joy Wolfe
Berueffy, Max

Biggs, Terrie Scott
Blackmon, William Drake
Bogan, Adrienne Williams
Bone, Elizabeth Ann Clark
Branning, Jeremy Chase
Brasfield, David Carlton Jr.
Braye, Linda Marie
Breland, Bryan Keith
Brooks, Barry Scott
Bunn, Jonathan Rudman
Burns, James Martinez
Calfey, Rodney Newman
Chesnut, Richard Patrick
Clements, Karen Renee
Cook, Jonathan Neal

Cox, Tyler Lamar

Cross, America Ashley
Culbreath, Susan Musick
Danneman, Adam Daniel
Davis, Ginger Blair

Deas, Vincent Kenneth
Elrod, John Douglas
Estes, Anna Marie

Fay, Katherine Elizabeth
Felice, David Allan

Floyd, Marilyn Scott
Floyd, Shannon Denton
Fulmer, Teresa Whitley
Gamble, Elizabeth Dianne
Garman, Rhonda Mayse
Genereux, Christopher Stephen
Gluck, Knistian William
Gowan, Melissa Storey
Graham, Christy Williams

Gulley, Colette Louise
Hall, Charles Edward Jr,
Hammack, Jennifer Wells
Hancock, Jeremy Allen
Harmon, Susan Kay
Harris, Daniel Jr.
Hasting, James Melvin
Hatcher, Jeffery Dewayne
Hawkins, Kimberly M. Kelsoe
Hendrix, Elizabeth Luricia
Heninger, Erik Stephen
Hilyer, David Cushing
Holland, Jon Elsworth
Holt, Mark Elonzo
Hudson, Tammy Renee
Hulebak, Peggie Sue
Hulsey, Angela Johnson
Hurley. Kathleen Mane
Hurst, Norman Jr.
Janousek, Melissa Mars'a
Johnson, Belinda Elmore
Johnson, Tiffany Nichelle

Johnson-Theodoro, Mitzi Gabbriella

Jones, Elizabeth Anne Thigpen
Jones, Laura Dietz

Kelly, Rebecca Gettys
Kilpatrick, Jay Max

Kuehn, Robert Richard
Larkin, Christopher Joseph
Lovvom, Christie Parsons
Lozito, Camille Sellers

Lyles, Maria Lynda N.
Mandell. Joshua Francis
Manning, Gregory Scott
Martin, Mintrel D" Angelo
Martthews, Andrew Rayden
McAuley. Wesley Martin
McClelland, Richard Benson
MeClinton, Nedra Lashawn
MeClusky, Charlotte Kaye
MecCormick, Julie Baker
McGinley, Katherine Mehlburger
McGinley, Robert Ball
McHugh, William Michael Jr.
Mcleod, Malcolm Stewan
McMath, Byron Gustavis
Mercer, Angelia Lucille
Miller, Stephen Howard

Moore, Patrick Bennett
Murphy, Shannon Leigh
Nobles, Adria Yvette
0O'Bannon, Dorene
Ogbum, Brandon Lee
Parham, Stephen Mermiit
Parish, Julie Lynn Meadows
Park, Myung Sun

Parker. Tina Michelle
Parnell, Justin Matthew
Pendergraft, Jennifer Carin
Pendleton, Patrick Kerry
Pleiffer, Gweneth Cameron
Porter, Hubert Merrill Sr.
Printz, Adam Kennedy
Richardson, Byron Mark
Rivers, Keith Stevenson
Robson, Kevin Matthew
Rowdgers, Joseph Keith
Rooksberry, Julie Michelle
Rowley, Adrian Manning
Rox, Eddie Bernard Jr.
Rutter, Charles Wayne Jr.
Schoettker, Benjamin Edward
Shanholtzer, Donna Overton
Shaull, Glenn Joseph
Siciliano, Anthony David
Simpson, Marvin Earl
Singley, Scott Fuller
Smith, Daniel Edward I11
Smith, Jennifer Wiggins
Smith, William Roger 111
Stallings, Rodney Loring
Starr, Henry Brockman [11
Stewart, Charles Davis JIr.
Strectman, Jeremy Loyd
Thompson, Nicola Anne
Todd, Tamar

Tomlinson, John Everett
Walsh, Andrew Philip
Watson, Elmer Jacobs
Wellman, Linda Sue
Whittaker, Clayton Maxwell
Williams, Mark Sloan
Winslett, Laura Leigh
Woodward, Douglas Shane
Woodward, Tiffany Taylor
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Lawrn Lo Barmey (2002) and K. Anna Marie Extes { 2002 ) and Kim Charles Davis Stewart, Jr (2002} Melissa Stovev Gowan (2002 ) and
Lee Barnes { 1996) Davigron { 1997) and Charles Daviz Stevart { [968) R Storey [ 197 3)
admittee and brother admittee amd ani adimittee and father wclmittee and father

Erk Heninger {2002 ) and Stephen Julte Baker McCormick (2002}, John Baker { 1967), John Cocliran (1977 ), Jamie Baker Clarke { [958 ), Clyde Baker
I, Heninger (1977) {1977} Gina Baker Hantel { 1995), and Swwan Baker Perkinson [1985)
admittee aind father admittee, father, uncle, awnil, greal-uiele, sister, and cousin

Sk Wkatsow [ 2X12), Rebela Keith McKinney (1996) and Hermun Wisteom, Jr: {1961 ) Tom Kelly (2001 ), Rebecca G, Kelly (2002 ), Julie M, Parizh {2002} and Ed
admiftee, sixter and futher Parish, Jr. (1998}

Rrstxmndicousin, admittee/cousin, admiltec/wife and hipsbandicousin
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David C. Hilver {2002 ) and Gerald Linda Brove (2002 ) and Greg Malcolm 5. Mcleod (2002 ) and Camille Sellers Lozito (2002 ) and
B. Jones, Jr. [ 1989 Griffin (I1985) Grover 5. MoLeod (1952) Giene M, Sellers (1972)
admitiee and brother-in-law adminee amd cousin admittee and father adntittee and father

Terrie Scoi Biggs (2002) and Greg Patrick Chegnut { 2002 ) and Jonathan N. Cook (2002, Billy Earl Cook {1977 and Billy E. Cook, Ir. {1957}
M. Riggs (1985} Richard Chexnut { 1975) admittee, father and Brother
admittee and hasband admittee and father

Setting alabar as your default homepage is easy! Fach time you access the Web. you'(l be routed to the ASB site
[here. you can count on the most up-to-date information about bar activities and resources

\

XWWW. a .Ore
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ATTORNEYSEEE DECL ARATION Foj

Sav

|1 here are some common statewide problems that have been
encountered by the Secretary of State’s office in process-
ing Attorney Fee Declaration forms. The following is a
list of those and soeme hints on how to avoid these problems.
First and foremost, some attorneys are somewhat unfamiliar
with the “Uniform Guidelines for Attorney Fee Declarations”
and the sections of the code relating 1o indigent defense.
MNegligence in calculations, using incorrect forms, incorrect
information and failure to include required attachments are the
primary problem areas. Researching archived records for dupli-
cates and correcting and/or returning incorrect claims are time-
consuming chores and if these factors could be eliminated from
our daily tasks, attorneys would receive payments more timely.

A+nrmoyv Eoa Naclarat —
ML Y | Aribol CRLELPEN U R

Always use the correct forms for the time period of work per-
formed. Always calculate the correct rate. The following is a
rate/time period schedule to correspond with the forms:

Prior to 06/10/99 $40 per hour in court 320 per hour out of court
0B6/10/99 to 09,/30,/00 %50 per hour in court  £30 per hour out of court
Beginning 10/01/00  $60 per hour in court  $40 per hour out of court

If at all possible, type forms. Do not submit sloppy, hand-
scribbled, illegible forms with numerous corrections, white-
olits, strike-overs, and write-overs. These are subject to being
returned to the attormey.

Always enter the correct case number. If more than one case 1s
handled at the time, type all case numbers in the case number block.

The correct county code number must be entered. Codes are
listed in alphabetical order, by county, and not by automobile
tag number.

The case type, such as Class C Felony, which sets the allow-
able dollar limits in fees that can be paid, must be indicated on

the form. Every effort should be made to mark the correct type.
This is a major problem. Numercous forms continue to be
received with no case type indication. Many probation hearings
are indicated on the forms as “post-conviction.” This is incor-
rect. The original charge should be indicated as the case type.
Appellate work should be indicated as “Appeal.”

The Social Security Number or Federal ID Number (depend-
ent on the W-9 form signed by the attorney prior to being issued
a state check) should always be indicated in the proper space.

Quite ofien, attorneys enter their attorney code in this space
in error. For tax purposes, 1099 Forms are mailed in January
under the specified SSN or FEIN.

Review forms before submitting for payment to insure that all
information is entered and entered correctly. Many forms are
received without the atiorney’s signature. Some are received
without the signature of the judge.

Attorneys who print their own forms are required to use a
print font that is at least as large as the state’s printed form.

& i ey s flw e ey

An overhead order, signed and dated by the judge, must be
attached to each fee declaration in order to be paid overhead,
Overhead is to be pre-approved and is paid from the date the
judge signed the order. Nunc pro tunc orders not accepiable.
Overhead orders accompanying claims should be from the same
county in which the work was performed. Failure 1o attach a
copy of the overhead order to the fee declaration continues to be
a problem. Some attorneys argue that their county has a blanket
order and we should have it on file and they should not be asked
to attach an order to each claim. The rule is, if an attorney is to
be pad overhead, we must have an order attached.

In order to pay expert witnesses or other extraordinary
expenses, a copy of the pre-approved order, along with a copy
of the invoice, must be attached o the fee declaration. These
items often are missing from claims received by the state,

T HE
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The following three items do not require an order:

Mileage: The state rate is allowed, which is now tied 1o the IRS
rate, currently $.365.

Copies: Allowed 5.25 per copy.
Lony distance phone charges.

lItemizations should be clear and concise, with dates of serv-
ice present and time reported in compliance with the guidelines.
Use standard time calculations as stated in the guidelines. Do
not use creative software packages that must be figured out and
recalculated by the state in order to arrive at the hours reported
by the attorney. This 1s another waste of state time.

The guidelines were written before overhead was allowed.
Since overhead normally includes the items above, there should
be no need to bill again for these items or delete from total
overhead charged.

Miscellaneous Problems
Do not overcharge. Double and triple billing is strictly pro-

bill for ten hours should be submitted, not four bills for ten
hours each. Claims received with the appearance of double-
billing or over-billing will be returned to the judge for review,

When the maximum amount allowed in fees on a case has
been reached, do not continue to bill for more. An inordinate
amount of time and effort is wasied by the state in having to
research archived files, recalculate claims, make copies of
claims in support of corrections made, reduce claims for pro-
cessing, or return claims,

Do not send in duplicate billings. This is a real problem and a
major waste of state time from beginning of the claim to the final
retumn to the attorney. Please note the statements on the fee decla-
ration which state that the attomey declares that he/she is nol
duplicating charges and the judge signs to the effect that he/she is
of the opinion that the attormey is not duplicating charges.

1t would be most helpful if attorneys would file their fee dec-
larations in a timely manner and not wait until the end of the
year to flood the system with old claims, resulting in a backlog
of statewide claims for this office. We adhere to the six-year
statute of limitations and encourage attorneys to file timely,
Please be courteous when calling this office. Courtesy is our

hibited. When two or more cases are joined, bill for actual time policy and the same is expected. L
spent in handling them together. Do not bill the same amount,

separately, for each case number. For instance, the attorney han-

dled four cases that were all joined and handled at the same Robert L Childree

time. Case numbers were JU-00-1, JU-00-2, JU-00-3 and JU-
(0-4, and the total time spent handling them was ten hours. One

Raben L Childres currently sevves i the comgirlier for the State of Alabama
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2001 Fellows Acceptances

Nominee Date Acceptance Received
Renean B ABTION: N oD g OOy . f s ciitiiinsessomsnteds srontsavassottsnestbrasesrssss ssnrrsnns 7/16/01
Ut Barrett B pelier s s e e e e s e e S A 8/30/01
William L Baxley, BIminghan et e o s Sosad 8/7/01
Jere L Beas )y, N O O Y o s sesessvt o i e e S R S 8/16/01
John L. Carroll, Montgomery ...........cccccccevee. O e e R 7/16/01
Ralph-D Cobk BIBIMERaR) ... oo ionisi it e e O s B s o 7/27/01
Milton €. Davis, TOBKBERR. . oooiiniiiianiiilis sy sinmamimasionmsnsnarababiassnsssns e 7/19/01
JO& C . By TIE N OO OIS . 1o vt v cone aoioieishans s avsns s u s m S abakia RISy s AR RO 7/18/01
Yirginia . Granades Mobiles o it i R s it 8/17/01
Robert B Harwooa, 31 TOSCRIOOSA: - ... viivesnsierssmes tinnrons suvinssssassisbtes sassanesshasiunsisdes 8/9/01
e Tl £ 70 G By i v Lo, h (3 En ek U R e O R LT S 1 8/16/01
Robet L Mo nBE I i o o i T e e SRR s 8/24/01
V1 T % T T et e et lose s et T O STIIOIN ~aaooR 50 riiry deemtemll te 7/18/01
e N O e R o D N S TA AR bAoA A 5 B wa b Vs s o 7/30/01
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KIDS’ CHANCE SCHOLARSHIPS:

Meeting the Need

he Alabama Law Foundation and
E Kids' Chance have helped one
. family look on the bright side of
things.

When Mickey Skipper fell off a roofl
and broke his back, he had to depend on
his family for support. Now he and his
family are counting on the Alabama Law
Foundation and the Kids® Chance
Scholarship program for its continued
support.

While more and more people are
attending colleges and universities,
for many, higher education is still
an unattamable dream. The
Alabama Law Foundation, a non-
profit organization dedicated to
law-related charities, is working
hard to change this fact with
their Kids' Chance Scholarship
Program. The Kids' Chance
Program gives students whose
parent or parents have been per-
manently and totally disabled or
killed on the job an opportunity 1o
go o college or technical school.

Brooke Skipper is enjoying col-
lege life as a freshman at Troy State
University thanks, in part, to Kids'
Chance. After graduating with honors
from Ashford High School, Brooke pre-
pared to go off 1o TSU,

“l grew up knowing I wanted to go to
college,” Brooke said. “It was never a
question.”

How her family would afford to send
her was the question, though, a big one.
Brooke's dad has been permanently dis-
abled for the nine vears since his acci-
dent and completely unable to work.
Brooke is the middle of three children,
Her big sister, Brandi, already knows
what 4 help Kids' Chance can be. Her
mom, Sheila, found out about the schol-
arship program from a lawyer in Dothan.

“After the accident, Larry Givens, a
lawyer we were working with, told me

about Kids' Chance. I got Brandi an
application, and she got it,” Sheila said.
“It was such a help, so when it came
time for Brooke to go to college, we got
her an application, too.”

Brent, Brooke and Brandi Skipper

Events like Mickey's accident can
destroy a family, or bring them closer
together. The Skippers chose to keep
going and even found a way to find a
positive side.

“When something like that happens it
is truly devastating,” Sheila said. “We
didn't know what we were going to do."
While Mickey is in pain every day and
will be for the rest of his life, he and his
whole family feel lucky that he is even
alive. And, even though he can't work

and suffered some depression for some-
time, eventually, he saw how nice it was
to be home. “Mickey can look back now
and see the good in him being home. He
has been able to be with the kids more,
more of a father,

His children agree. I really liked hav-
ing my dad at home,” Brooke said. “It
was nice always having him around.”

The accident has changed all of the

Skippers's lives, and Sheila believes it
has changed her children’s lives for

the better. “There is so much that
we use to take for granted,” she

said, “Now the kids are more
aware of the everyday bless-
ings.”
None of the three are taking
for granted their chance 1o get
a Kids" Chance Scholarship
and other scholarships, either.
Each has excelled in school
and in everything they do.
“What we have gone through
as family has really focused them

i &  on their goals,” Sheila said. “Of

course, without the wonderful

opportunities like Kids' Chance, their
hard work and talents could have gone 1o
waste. Too often, the opportunity 1o go to
college and further their education would
be impossible for many students without
the Alabama Law Foundation and Kids'
Chance.”

Brooke is pursuing a degree in market-
ing and is even thinking about going to
law school. Her sister, Brandi, is a
teacher after finishing college with a
degree in education. Her little brother,
Brent, is 15 and still in high school. He
plans to apply for a Kids' Chance
Scholarship, too.

Kids' Chance relies solely on contribu-
tions from corporations, organizations
and individuals. More than 100 scholar-
ships have been awarded since the pro-
gram was established. =
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Overview of the

Business Tax Legislation

Enacted During the December
2001 Special Session and
Other Recent Developments on
the “SALT” Front

BY BRUCE B ELY AND CHRISTOPHER R, GGRISSOM

Special
December 2001

Legislative Session

Governor Don Siegelman introduced a package of legislation
on December 4, 2001 that, in his Finance Director’s words, was
designed to close several perceived corporate “tax loopholes™
and raise an additional $100 million annually, to shore up a pro-
Jected $160 million deficit in the Education Trust Fund. The
Finance Director even went so far as to publicly accuse both the
corporations and their tax advisers of “legal money laundering.”
Sean Reilly, “Business leaders say measures give state tax offi-
cials “extremely broad powers™, Mobile Register, December |,
2001, at Al. Recent indications are that, while corporate income
tax revenues have increased substantially due 1o the changes
discussed below, they may still fall below expectations. Further
efforts at targeting the corporate income tax system are under-
way, administratively, and we may very well see additional
“loophole-closing™ legislation introduced during the spring
2003 regular session.

The Business Associations’ Tax Coalition ("BATC™), a 34-
member group of the state’s largest and most influential business
and trade associations, was the primary advocate of business
interests during the December 2001 Special Session. The BATC
was formed in early 1999 at the request of, and was instrumental
in assisting, the Siegelman administration in developing a
replacement tax package, following the United States Supreme
Court’s invalidation of Alabama's corporate franchise tax in
South Central Bell Tel. Co. v. Alabama, 526 U.S. 160 (1999),

As summarized below, the Alabama legislature chose its own
path, adopting part of the Governor's proposals and part of the
BATC's proposals (several of which endorsed the Governor's

proposals), and then filling the gap with a utility gross receipts
tax on cellular telephones and pagers.

House Bill 2 (Act 2001-1088) —Perhaps the most controver-
sial of all the bills, which became law without the Governor's
signature, suspended the deduction for net operating loss carry-
overs from previous years, for the first tax year beginning after
December 31, 2000. Ala. Code § 40-18-35.1(7), as amended by
Act 2001-1088. At the insistence of business interests, however,
the bill allows the NOL to be claimed in subsequent years.
Thus, the NOL will not be lost permanently, but only deferred,
with the 15-year recovery period extended by one year.

Paymenits to related companies of interest and of royalties on
copyrights, patents, rademarks and other intangibles will be
subjected, retroactively for all tax years beginning afler
December 31, 2000, to a series of statutory hurdles, similar to
those recently enacted in North Carolina and Mississippi. See
Ala. Code § 40-18-35(b), as amended by Act 2001-1088; 2001
N.C. Sess. Laws 327; and 2001 Miss. Laws ¢.586. The concept
of the “anti-Geoffrey” language (named after the well-known
South Carolina Supreme Court case) is that payments to a relat-
ed company in a so-called tax haven state such as Delaware or
Nevada, or payments offset by the correlative income in the
context of a consolidated or combined return, will be presumed
non-deductible. Geaffrey, Inc. v South Carolina Tax Camm’'n,
437 5.E.2d 13 (S8.C. 1993), cert. denied, 510 U8, 992 (1993),
In those circumstances, the taxpayer must show that the add-
back was “subject to a tax based on or measured by the related
member’s net income in Alabama or any other state ... or {or-
eign nation.” Ala. Code § 40-18-35(b)(1), as amended by Act
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2001-1088. Failing that, the taxpayer is faced with proving that
the add-back is “unreasonable™ or attempting to negotiate an
alternative apportionment formula or adjustment with the
Alabama Department of Revenue (“"ADOR”). See Ala. Code

§ 40-18-35(b)(2), as amended by Act 2001-1088.

The taxpayer may also avoid the add-back by establishing
that (a) the affilizted payee was not primarily engaged in the
acquisition, licensing, and management of intangibles or in the
“financing of related entities,” and (b) the transaction giving rise
to the payment was not entered into primarily to avoid Alabama
taxes. The latter requirement is interpreted to mean that the
transaction had a “substantial business purpose and economic
substance,” and “contained terms and conditions comparable to
a similar arm's-length transaction between unrelated parties...”
Ala. Code § 40-18-35(b)(3), as amended by Act 2001-1088.
Attempts to convince the legislature to modify or clarify the
added language were only partly successful. The full text of the
new provisions is set forth below.

“(b) Restrictions on the deductibility of cenain intangible
expenses and interest expenses with a related member.

(1) For purposes of computing its taxable income, a cor-
poration shall add back otherwise deductible interest
expenses and costs and intangible expenses and costs
directly or indirectly paid, accrued or incurred to, or
in connection directly or indirectly with one or more
direct or indirect transactions, with one or more relat-
ed members, except to the extent the corporation
shows, upon request by the Commissioner, that the
corresponding item of income was in the same taxable
year: a. subject 1o a tax based on or measured by the
related member's net income in Alabama or any other
state of the United States, or b. subject to a tax based
on or measuned by the related member’s net income
by a foreign nation which has in force an income tax
treaty with the United States, if the recipient was a
“resident” (as defined in the income tax treaty) of the
foreign nation. For purposes of this section, “subject
to a tax based on or measured by the related mem-
ber's net income™ means that the receipt of the pay-
ment by the recipient related member is reported and
included in income for purposes of a tax on nel
income, and not offset or eliminated in a combined or
consalidated return which includes the payor.

CLE Opportunities

The Alabama Mandatory CLE Commission continually evaluates
and approves in-state, as well as nationwide, programs which are
maintained in a computer database. All are identified by sponsor,
location, date and specialty area. For a completa listing of current
CLE opportunities or a calendar, contact the MCLE Commission
office at (334) 269-1515, extension 117, 156 or 158, or you may
view a complete listing of current programs at the state bar's Web
site, www.alabarorg.
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(2) The corporation shall make the adjustments required
in subsection (b)( 1) of this section unless the corpo-
ration establishes that the adjustments are unreason-
able, or the corporation and the Commissioner of
Revenue agree in writing to the application or use
of aliemative adjustments and computations.
Nothing in this section shall be construed o limit or
negate the Commissioner’s authority 1o otherwise
enter into agreements and compromises otherwise
allowed by law.

(3)  The adjustments required in subsection (b)(1) shall
not apply to that portion of interest expenses and
costs and intangible expenses and costs if the corpo-
ration can establish that the transaction giving rise
1o the interest expenses and costs or the intangible
expenses and costs between the corporation and the
related member did not have as a principal purpose
the avoidance of any Alabama tax and the related
member is not primarily engaged in the acquisition,
use, licensing, mainienance, management, OwWner-
ship, sale, exchange, or any other disposition of
intangible property, or in the financing of related
entities. If the transaction giving rise 1o the interest
expenses and costs or intangible expenses and costs,
as the case may be, has a substantial business pur-
pose and economic substance and contains terms
and conditions comparable to a similar arm’s length
transaction between unrelated parties, the transac-
tion will be presumed to not have as its principal
purpose tax avoidance, subject to rebuttal by the
Commussioner of the Department of Revenue.”

House Bill 2/Act 2001-1088 also returned, retroactively to tax
years beginning after December 31, 2000, the calculation of a
corporation’s federal income tax (“FIT™) deduction to pre-1999
law, while changing the basis for calculating a multi-state cor-
poration’s non-business interest expense from the book value of
its assets 1o historical cost. See Ala, Code §§ 40-18-35(a)(2) and
(a}(8), as amended by Act 2001-1088, Prior to the changes by
Act 99-664, the FIT deduction was calculated based on
Alabama income over total income. The 1999 Act inadvertently
changed this calculation and required the deduction of the entire
amount of FIT paid in calculating Alabama taxable income.
Alabama is one of the few states that allows a full deduction for
FIT paid by both individuals and corporations, See Ala. Code
§§ 40-18-15(a)(3)a. and -35(a)}(2), as amended by Act 2001-
1088. The apportionment formula is designed to match the
amount of FIT generated by a multi-state corporation’s
Alabama-source income.

The change from book value to cost for the determination of
non-business interest expense is reportedly a nominal revenue rais-
er. Corporate taxpayers must now calculate (non-deductible) non-
business interest expense based on the cost of their non-business
assets over total assets, instead of using the assets’ book value,
Finally, the federal estimated tax penalty rules for corporations
were adopted, except that the current quarterly filing threshold for
corporations with annual state income tax liability of $3,000 or
more (vs, $500 or more under federal law) was retained. Ala.
Code § 40-18-80.1(0), as amended by Act 2001-1088



Senate Bill 5—This bill would have conformed the state’s tax
penalty system to the federal counterpari while also imposing
new penalties on tax advisers and return preparers who charge a
fee based on the amount of the client’s tax savings resulting
from implementing the planning idea recommended by the
adviser's firm. The bill would also have overridden, retroactive-
ly for all open tax years, the ADOR Administrative Law
Division's pro-taxpayer ruling in USX Corp. v. Alabama Dep .
of Revenue, Admin. L. Div. Dkt No. F. 94-254 (August
13, 1998) (on appeal 1o Montgomery County Cir.
Ct.) that the State’s method of calculating
interest on Ly assessments was incorrect.
The ADOR charges interest not only on
the tax deficiency but on the interest
accrued until the date a final assess-
ment is issued,

At the last minute, portions of
Senate Bill 5 were extracted and
added to House Bill 2/Act 2001-
1088. Those provisions limit
contingent fee tax planning
services and retroactively
approve the ADOR's method
of calculating interest on inter-
est. See Ala. Code §% 40-2A-

17 and -18, as added by Act
2001-1088. At the request of
several interested parties,
however, the contingent fee
prohibition was narrowed to
ban these services, and penal-
ize CPAs and other tax consuli-
ants, only if they violate AICPA
standards governing contingent
fee engagements.

House Bill 4 (Act 2001-1089)—
House Bill 4, which also became
law without the Governor's signature,
restricis the use of consolidated income
tax returns in Alabama by requiring each
member of the federal affiliated group to
have nexus with the state in order 1o be
included in the Alabama group. The bill further
limits the benefits of consolidated filing by requiring
company-by-company apportionment factors and gives the
ADOR the power, under certain circumstances, either to de-con-
solidate the entire group or a particular member of the group.
Additionally, the annual filing fee for the election was doubled
and the eight-year “straight-jacket™ election period was extend-
ed to ten vears unless permission to de-consolidate is obtained
either from the ADOR Commissioner or the Commissioner of
Internal Revenue.

The final version of the bill makes these changes effective for
tax years beginning afier December 31, 2001. The bill allows
the 93 consolidated groups presently filing Alabama consolidat-
ed retumns the right to opt-out, but the election must be filed no
later than March 15, 2002 or the due date, with extensions, of
the last return due 1o be filed under the law prior to amendment
by House Bill 4, whichever is later. If no opt-out election is

made, those members of the group with nexus will be deemed
to have begun a new ten-year election.

House Bill 5 (Act 2001-1105)—House Bill 5 generally man-
dates the filing of a composile income tax return by subchapter
K entities such as limited liability companies, limited liability
partnerships, and Timited partnerships, sometimes called limited
linbility entities (“LLEs"), doing business in the state that have
nonresident owners, for tax years beginning afier December 31,

2000. The tax is calculated by multiplying the applica-
ble percentage (6.5 percent for corporate owners, 5
percent for non-corporate owners) times the
owner's distributive share of the LLE’s net
income apportioned/allocated o Alabama.
Due 1o the mass confusion and
administrative nightmares created by
this Act, as well as a failed attempt
in the Spring 2002 regular session
to clarify or correct what appeared
to be a drafting emror in Act
2001-1105, on May 3, 2002,
Commissioner of Revenue
Cynthia Underwood issued
helpiul guidance 1o LLEs and
their tax advisers. The
Commissioner's Emergency
Order granted an extension of
time to all LLEs that did not
elect corporate tax status, and
which have nonresident part-
ners or members (“nonresident

owners"™), until May 30, 2002

to file their composite return,

Form 65C, with the ADOR. If

the returm was filed by that date,
no late filing or late payment
penalties would be assessed.
According to the ADOR, based
on certain errors in the enabling legis-
lation, the LLE was required to make a
composite payment on behalf of its non-
resident owners by May 30, even if the
owpers have previously made Alabama esti-
mated tax pavments with respect to their share of
Alabama income. As some solace, the ADOR advised
that once the composite payment was made, the nonresident
owners who have previously paid Alabama income tax on their
distributive share of the entity's 2001 net income should
prompily file refund claims. Altemnatively, many tax advisers
recommended that nonresident owners might consider crediting
any duplicate payments of 2001 Alabama income taxes against
their 2002 estimated income tax liabilities, if appropriate.

The commissioner’s guidance, although positive, is based on
the ADOR legal division's questionable interpretation of
Alabama acts 2001-1088 and 2001-1105, the enabling legislation
for the composite return provisions, These two acts share a con-
fusing procedural history, insofar as Act 2001-1105 (H.B. 5) was
passed by the Alabama legislature on December 20, 2001, one
day prior to Act 2001-1088 (H.B. 2), Judging from their respec-
live act numbers, it appears that the two acts may have become
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law in the reverse order of their passage. That is, Act 2001-1105

passed the legislature before Act 2001-1088, but 2001-1088

apparently was signed by the Governor before 2001-1105 was

passed over his veto (i.e., became law without his signature).

While no one would describe these two statutes as models of
clarity, especially considering their interrelationship, the authors

believe the most reasonable interpretation permits LLEs to

avoid the composite payment requirement for 2001, Here is the

statutory language of Section 7 of Act 2001-1088 that we
believe supports this interpretation:

“Notwithstanding any other provision of law, includ-
ing any law enacted at the Fourth Special Session of
2001, if a nonresident owner of a subchapter K enti-
ty certifies in writing, under penalty of perjury, to
the entity, prior to the filing of the entity's income
tax return for the first taxable year beginning in cal-
endar year 2002, that the nonresident owner has
fully paid its Alabama income tax attributable to its
distributive share of the entity’s net taxable income
allocated and apportioned 1o Alabama with respect
1o its taxable vear ending in 2001 the entity shall not
be required to pay to Alabama [the composite pay-
ment] for the period in question.™

(emphasis added)

The statute’s reference to the nonresident owners’ written cer-
tification must relate to the entity's taxable year ending in 2001,

but the deadline for filing is the date on which the entity's
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Free Report Shows Lawyers
How to Get More Clients

Calif.—Why do some
lawyers get rich while others
struggle to pay their bills?

The answer, according 1o
attorney, David M. Ward, has
nothing 1o do  with talem,
education, hard work, or even
luck.

“The lawyers who make the
big money are not mecessarily
better lawyers™ he says. “They
have simply learned how to
market their services.”

A successful sole
practitioner who once struggled
to attract clients, Ward credits
his tumaround to a referral
marketing system he developed
S1% years ago.

“] went from dead broke and
drowning in debl 1o eamning
$300,000 a wear, practically
ovemight,” he says.

Most lawyers depend on
referrals, he notes, but not one
in 100 uses a referral system.

“Without a systemn, referrals

are unpredictable. You may get
new clients this month, you may
not," he says.

A referral  system, Ward
says, can bring in a steady
stream of new clients, month
after month, year afier vear,

“It feels great to come 1o the
office every day knowing the
phone  will ring and new
business will be on the line,”

Ward has taught his referral
system to over 2,500 lawyers
worldwide, and has written a
new report, “How To Get
More Clients In A Month
Than You MNow Get All
Year!™ which reveals how any
lawyer can use this system o
get more clients and increase
their income.

Alabama lawyers can get a
FREE copy of this report by
calling 1-800-562-4627, a 24-
hour free recorded message, or
visiting Ward's web site,
hitpiiwww davidward.com
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income tax return for the first taxable year beginning in calen-
dar year 2002 is filed. Most entities” 2002 tax returns will not
be filed until 2003, Accordingly, the statute indicates that non-
resident owners’ sworn certificates will be effective if provided
to the entity before April 15, 2003, The “period in question™ in
the final line must refer to the taxable year ending in 2001, not
to 2002 or subsequent years,

Section 2 of Act 2001-1105 requires LLEs having one or
more nonresident owners to file a composite return and make a
composite tax payment on behalf of all their nonresident owners
for the first taxable year beginning on or after January 1, 2001,
but not for any other taxable year. For subsequent tax years (i.e.,
vears beginning after the first tax year which begins on or afier
January 1, 2001}, the filing of a composite return is optional
under Section 1 of 2001-1105.

Although the ADOR has not issued a written basis for its
interpretation, the ADOR legal division apparently believes that
Section 7 of Act 2001-1083 contains a typographical error
which causes its relief provisions to affect only tax years begin-
ning in calendar year 2002, rather than 2001 as intended. As a
fall-back argument, the legal division indicated that they believe
the Section 7 safe harbor was repealed by the later enactment of
Act 2001-1105. One source of this belief may be the correction
proposed in the failed Technical Corrections Bill, H.B, 486,
which would have changed the first reference date from “2002"
to “2001." had the bill become law, Based upon a careful read-
ing of the statute, however, and conversations with officials
from the Legislative Reference Service of the Alabama legisla-
ture, as well as the principal authors of these provisions, it
appears that the technical correction was not necessary o avoid
the risk of a double tax payment for 2001, The correction only
would have reduced the unduly long period provided for filing
the nonresident owner tax payment certificates.

For subsequent years, however, this is not an issue since the
purported drafting error relates only to tax year 2001. For tax
years 2002 and after, the nonresident owner need only file a
consent to Alabama jurisdiction with the LLE, in which case the
owner is excluded from the composite return. If, however, the
owner later fails to remit the proper income tax due for the year,
the LLE will become liable for the tax, after being given 60
days’ notice and an opportunity to coerce the recalcitrant owner
into paying the tax. Fortunately, the contingent liability rule was
not extended to 5 corporations doing business in the state.

House Bill 7 (Act 2004-f 113 }—0n Auvgust 4, 2000, the
Alabama Supreme Court, in Ex parte Uniroyval Tire Co. v, State of
Ala. Dep't of Revenue, 779 So. 2d 227, reversed the court of civil
appeals and held that the gain on the sale of Uniroyal’s pariner-
ship interest was non-business income, allocable to the state of its
commercial domicile. This landmark statutory construction case
involved the proper interpretation of the state’s “business income™
definition, an issue of first impression in Alabama.

The court of civil appeals found that Uniroyal's gain from the
sale of its only asset, a 50 percent interest in 4 general partner-
ship with B.F. Goodrich, constituted apportionable business
income. The administrative law division of the ADOR had pre-
viously ruled in favor of the taxpayer in a well-reasoned opin-
ion, concluding that the ADOR regulation was in conflict with
the statutory definition of business income found in Alabama's
version of the Multi-state Tax Compact.




The court of civil appeals had relied heavily on the North
Carolina Supreme Court's decision in Pelaroid Corp. 1. Offerman,
507 5.E.2d 284 (N.C. 1998). The Alabama Supreme Court noted,
however, that the North Carolina statute differed from the Alabama
version in that it replaced the critical “and” with “and/or”, signifi-
cantly broadening the scope of the statutory definition.

The court hinted, however, that it might rule differently were
the statute amended by substituting “or” (or perhaps “and/or™)
in place of “and.” The legislature took the hint, House Bill 7
(Act 2001-1113) expressly overrules Uniroval and adopts a
much broader definition of *business income.” patterned after a
similar lowa statute. The bill was made prospective only, for tax
years beginning after December 31, 2001. See “Alabama over-
rules Univoval, redefines *husiness income,”” State fncome Tax
Alert, Feb. 1, 2002, at 8.

s

Non-Income Tax Legislatios

Houge Bill 62 (Act 2001-1090)—House Bill 62 equalizes the
utility gross receipts tax on land lines and cellular telephones,
effective February 1, 2002, by reducing land line rates from 6.7
percent to 6 percent, increasing cell phone rates from 4 percent
to 6 percent, and imposing the 6 percent tax on interstate long-
distance telephone calls, consistent with at least 35 other states.
Part of the bill was required by a recent Congressional mandate.
Pagers were also included. The revenue estimate on this bill
was, and continues 1o be, the subject of continuing debate.

Charles J. Dean, “Leaders Wam About Effects of School Raise,”
The Birmingham News, March 15, 2002, at A7.

House Bill 58 {Act 2001-1114) and Henri-Duval Winery, LLC
v. Alabama Alcohelic Beverage Control Bd., CV No. 01-703-G
(September 17, 2001 )—The State appealed the Montgomery
County Circuit Court's order finding that the disparate tax
imposed on out-of-state table wine versus wine produced in
Alabama violated the Commerce Clause. The native wine tax
exempted Alabama wineries that produce fewer than 100,000
gallons of wine per year from the table wine tax but imposed a
special five cents per gallon tax on them. See Ala. Code §§ 28-
6-1 er seq. Out-of-state wineries are taxed at 45 cents per liter,
or approximately $1.70 per gallon, for their products sold to
Alabama wholesalers. See Ala. Code §§ 28-7-1 et seq. It was
undisputed that the native wine tax was enacted to assist
Alabama wine producers.

While appealing Circuit Judge Sally Greenhaw's ruling, the
State simultaneously requested that she reverse her ruling that
prohibited the State from continuing to collect the tax on sales
of out-of-state wine, On October 10, 2001, Judge Greenhaw
amended her prior ruling and permitted the State to continue to
assess the tax—while requiring the State to eserow the money
until the Alabama Supreme Court decided the issue or the
Alabama legislature stepped in.

During the December 2001 Special Session, the legislature
quietly passed House Bill 58 (Act 2001-1114), which purport-
edly corrects the disparate tax treatment of in-state and out-of-
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state wineries, The Act repealed the reduced tax on in-siate
wineries and their exemption from the 435 cents per liter table
wine tax, retroactively effective October 1, 2001.

House Bill 8 (Act 2001-]066)-On June 4, the constitutional
referendum authorized by House Bill 8 (Act 2001-1066) was
approved by a favorable vote of the people establishing a Rainy
Day Trust Fund for the education budget to hopefully prevent
another round of pro ration. A number of other siates have simi-
lar funds, which are now helping them weather the recent eco-
nomic downturn. The Rainy Day Trust Fund will be created by
transferring certain surplus revenues from the Alabama Trust
Fund, created by a windfall last year from higher-than-expected
oil and gas royalty payments. This concept was a mainstay of
the BATC's “permanent pro ration prevention plan,” although
the final wording of the bill apparently did not adequately
address the concemns of many regarding how the borrowed
funds will be replenished within the prescribed time and what
penalty would be imposed on the Legislature or the Governor if
they are nol. See “Should the Alabama Trust Fund Be Spent for
Short-Term Budget Relief?,” Public Affairs Research Council of
Alabama Report no. 43 (spring 2002).

Failure of the Technical Comections Bill

As mentioned above, Senate Bill 459 and its House compan-
ion, HB 486 (*Technical Corrections Bill”), failed to pass the
Alabama legislature in the final days of the spring Regular
Session, The bill was prepared to address three problems dis-
covered soon after House Bill 2/Act 2001-1088 was enacted by
the legislature in December. Those “glitches” relate to (a) the
definition of “large corporation” for estimated income tax pur-
poses; (b) the mysterious last-minute omission of a provision
for waiver of mterest and penalties regarding the one-time NOL
suspension and retroactive limitations on certain related party
transactions for 2001; and (c) the reference to centification of
payment of Alabama income taxes for nonresident LLE owners
for 2002, instead of 2001. The Technical Corrections Bill would
have corrected those “glitches,” retroactively.

New Alabama Code section 40-18-80.1 adopts almost verba-
tim the federal estimated tax rules for corporations. However,
the definition of a “large corporation™ refers 1o a corporation
having $1 million or more of “taxable income”—without refer-
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ence to whether “taxable income™ is federal or Alabama taxable
income. The Technical Corrections Bill would add the word
“federal” in the definition to clarify that 1o be considered a
“large corporation,” the taxpayer must have at least $1 million
or more in federal taxable income.

The initial drafts of Act 2001-1088 contained a provision, which
dropped out of the bill mysteriously at the last minute, requiring
the ADOR 1o antomatically waive interest and any underpayment
penalties for taxpayers who were caught in the retroactive suspen-
sion of their NOL carryovers or the limitations on related party
interest andfor royalty deductions. The waiver provision is men-
tioned in the preamble of the Act but not in the body. Recall that
the NOL and related party provisions did not pass until December
21, 2001. All four estimated tax payments (if any) for calendar
year 2001 would have already been caleulared and remitted by
December 15, 2001 for corporations, No one would have voluntar-
ily paid extra Alabama income tax last year on the prophecy that
these provisions would actually pass on December 21. If, for
example, a taxpayer with 2001 taxable income (before NOLs) lost
the NOL deduction for 2001 as a result of this legislation, its esti-
mated Alabama income tax liability would obviously increase, and
depending on the size of the NOL and the taxpayer’s 2001 taxable
income that would have been sheltered by the NOL carryover, the
interest and penalties could be substantial.

As discussed above, the change on the LLE composite
return/withhelding procedure, from tax year “2002" to “2001",
was especially important 1o many LLEs operating in Alabama
since the ADOR indicated that without this correction, they
believe that the LLE must pay Alabama income tax on the
Alabama distributive share of all nonresident partners, general-
ly, on or before May 30, 2002-even if the nonresident owner
paid it as well on March 15 or April 15,

As readers may glean from the above discussion, the continu-
ing need for revenue in both the Special Education Trust Fund
and the General Fund regreitably again may result in another
special session, although many business and education leaders
are calling for a renewed effort at comprehensive tax reform—an
effort that would likely include tax increases in some arcas
while reducing the tax burden on the working poor. The authors
cenainly hope that such an effort soon will be undertaken,
regardless of the outcome of the gubernatorial race. =

The authors served as counsel (o the Business Associations’
Tax Coalition during the December 2001 Special Session, but
the comments expressed herein are solely their own.
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Shareholder Rights, the Tort of Oppression
and Derivative Actions Revisited:

A Time For Mature
Development?

BY ANDREW B CAMPBELL AND CAROLINE SMITH GIDIERF

n 1996, one of the undersigned

wrote an article outlining the devel-

opment of the claim of shareholder
oppression, the parallels to derivative
actions, and the possible remedies avail-
able for each. See Andrew P. Campbell,
Litigating Minority Sharcholder Rights
and the New Tort of Oppression, 53 Ala.
Law 108 (1992). With the continued or
increasing popularity of closely-held
businesses in this state, particularly those
of L.L.C. and subchapter § variety, it is
time for another look. Many principles
have not changed significantly. But some
have. This article will examine whether
legal principles governing derivative
claims and claims of oppression are in
need of mature change to bring them
more in line with practicalities of the
business world and to offer more certain-
ty to businesses, their investors, and
courts grappling with these issues, 1t is
the hope of the authors to shed light, not
heat, on this still adolescent area of
shareholder rights and offer possible
solutions for positive development for
both the affected closely-held business
and majority and minority shareholders,
{Shareholder rights in the context of pub-
lic corporations implicate numerous
other considerations, including a free and
open market, that require a different
analysis beyond the scope of this article.)
In doing so, our guiding philosophy is to

discard formalistic shibboleths in favor
of simple rules that make some sense in
213t century commerce,

Oppression:
What is it Today?

Alabama courts have not yet fully
defined the parameters of the claim of
minority shareholder oppression,
However, the working definition distilled
from cases addressing the claim encom-
passes the (1) unilateral withholding or
denial by the majority shareholder of cer-
tain expectations and privileges that a
minority shareholder in a closely-held
business could reasonably expect to
receive where (2) the minority sharehold-
er has no market to sell his shares at fair
market value, thus prejudicing the rights
of the minority shareholder. There are a
limited number of expectations or privi-
leges that accompany ownership of a
minority interest in a closely-held busi-
ness. The most fundamental of these
expeciations is the minority sharcholder's
right to a just share of corporate gains in
the form of salary, dividends or other
monetary benefits. See Burt v. Burt Boiler
Works, Inc., 360 So. 2d 327 (Ala. 19783).
Often, oppression i1s measured by com-
paring the benefits received by the major-

ity shareholder to the quantum of such
benefits he has distributed to the minority
shareholder to determine whether the
minority has received a proportionate
share. See, e.g., Ex parte Brown, 562 So.
2d 485, 493-94 (Ala. 1990). Oppression
exists if there is a systematic discrimina-
tion toward the minority shareholder in
this regard. See id. at 494,

Other expectations or privileges of own-
ership of a minority interest in a closely-
held business that may create a claim of
oppression when denied include the rights
(1} to participate and to have input in the
corporate affairs, (2) to reap the return on
the investment (which overlaps with the
first expectation of a right to share in prof-
its}, and, in cenain situations, (3) o
employment. O'Neal and Thompson pro-
vide use the frequently cited laundry list of
squeeze out techniques:

The squeezers may refuse to declare
dividends; they may drain off the corpo-
ration’s earnings by exorbitant salaries
and bonuses o the majority shareholder-
officers and perhaps to their relatives, by
high rental agreements for property the
corporation leases from majority share-
holders, or by unreasonable payments
under contracts between the corporation
and majority shareholders; they may
deprive minority shareholders of corpo-
rate offices and of employment by the
company; they may cause the corpora-
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tion to sell its assets at an inadequate
price o the majority sharcholders or o
companies in which the majority are
interested; they may organize a new
company in which the minority will have
no interest, transfer the corporation’s
assets or business to it, and perhaps then
dissolve the old corporation; or they may
bring about the merger or consolidation
of the corporation under a plan unfair to
the minority.

F.H. O'Neal & R. Thompson,
' Neal's Oppression of Minerity
Shareholders, * 3.02 (2d Ed. 1995)
(imternal footnotes omitted),

The difficulty for litigators and corpo-
rate lawvers is applying these standards
to the real world of closely-held busi-

nesses. In our experience, there are few
black and white cases of oppression any-
more; rather, they are blended into
shades of gray. Consider, for example,
the majority shareholder of a subchapter
§ corporation who refuses to declare div-
idends because of a perceived need for
additional cash flow. Is this sufficient
grounds for a finding of oppression?
What if the company is profitable and iis
net worth has been increased? What
about a majority shareholder who, like
the majority in Ex parte Brown, discrimi-
nales against minority shareholders in
employment and payment of corporate
profits, but builds the corporation’s net
worth a hundred- or thousand-fold such
that the minority (or their children) will
recognize a tremendous gain upon the
ultimate sale of the business? When does
a minority shareholder have a right to a

job if he or she and the majority share-

holder cannot get along; how does this
square with the doctrines of determina-
tion of will; and must the majority share-
holder make up for the differential in
salaries through increases in dividends
paid to the minonty shareholder? These
are all difficult questions.

And finally, what of the existence of a
market? In Brooks v. Hill, T17 So,
2d.759 (Ala.739), the Alabama Supreme
Court held that a necessary component
of oppression was lack of a fair market
for the minority shareholders 1o sell out.
But, is there oppression where a buy-sell
agreement between the corporation and
its shareholders creates a private market,
albeit for a less than fair market value
price (e.g., book value)? Professional
firms and other corporations frequently
use such buy/sell agreements that essen-
tially create a private markel and give the
minority shareholder an out in the event

The Alabama State Bar Lawyer Referral Service can provide you with an excellent means of earning a
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of a falling out or disagreement with the
majority shareholder.

Difficult as it is to reach certainty with
these issues in real life, most oppression
cases usually involve several of the
examples of squeeze out listed by
(' Meal and Thompson, where the major-
ity shareholder is using the capital of the
minority sharcholder and denying the
minority substantial participation in the
corporation. The typical case, however,
does not include the systematic effort by
a majority shareholder to totally squeeze
out the minority shareholder through var-
ious techniques; instead, the majority,
through the use of one or two techniques,
treats the minority unfairly, possibly to
the detriment of the corporation. A better
approach in these "mixed cases” is to
move from a finding of oppression to a
range of common sense remedies that
balance the interests of (1) the minority
shareholder in fair treatment, (2) the
majority shareholder in the right of con-
trol, and (3) the corporation in continued
profitable existence.

Do Derivative
Claims Still Make
sense in Closely-
Held Corporations?

The difficulty in applying these stan-
dards to real world businesses is
enhanced by the present, wooden distine-
tion between individual oppression
claims against the majority shareholder
and derivative claims purportedly
brought upon behalf of the corporation
against the majority shareholder. It is
now axiomatic that claims of wrongdo-
ing by the majority shareholder against
the corporation’s interests must be
brought derivatively and not individually
by minority sharcholders. See, e.g.,
Hardy v. Hardy, 507 So. 2d 409 (Ala.
1987 Galbreath v. Scott, 433 So. 2d
454, 457 (Ala. 1983); Green v Bradley
Consir: Inc., 431 So. 2d 1226 (Ala.
1983). And, conversely, oppression

claims against a majority shareholder
must be brought individually by the
minority shareholder and not derivatively
on behalf of the corporation. See Ex
parte Brown, 562 So, 2d at 491-92;
MeDonald v. ULS, Die Casting & Dev,
Co., 541 50, 2d 1064 (Ala. 19589);
Green, 431 So. 2d at 1229, In a close
corporation, this Chinese wall often rep-
resents a distinction without a difference,
In most situations, the conduct in both
settings is the same, and it injures both
the corporation and the minority share-
holder.

The clearest example of when this dis-
tinction is without a difference is “corpo-
rate waste” by the majority. The
Supreme Cournt has long defined corpo-
rate waste as majority shareholders mis-
using corporate assets for its own private
purposes and not for their benefit of the
corporation, See, e.g., Brooks, 717 So. 2d
at 761; Banks v. Bryant, 497 So. 2d 460,
464 (Ala. 1986} Finance, Invesiment, &
Rediscount Co. v. Wells, 409 So. 2d
1341, 1342 (Ala. 1981) (upholding jury
award on claim of corporate waste where
majority sharcholder misused corporate
assels and usurped corporate opportuni-
ties). The Supreme Court has held that
only the corporation has standing 1o
assert a such claim, because the injury to
a minority shareholder is “incidental”
and “indirect” compared to the injury to
the corporation. See Pegram v. Hebding,
667 So. 2d 696, 702 (Ala. 1995) ("It is
well sertled that when injuries sought to
be recovered by a plaintiff are incidental
to his or her statos as a stockholder, the
claim is d derivative one and must be
brought on behalf of the corporation.”);
Galbreath, 433 So. 2d at 457 (“Waste of
corporate assets by majority stockhaolders
is primarily an injury to the corporation
itself. The injury to minority stockhold-
ers is secondary.”). Therefore, claims
must be brought derivatively on behalf of
the corporation. See Brooks, 717 So. 2d
at 767 (holding that *a minority share-
holder cannot recover on his own behalf
for a director’s wasie of corporate assets,
even in the close corporation context™);
Distranics Limited v. Dise
Manufacturing, Inc., 686 So. 2d 1154,

1164 (Ala. 1996) (rev'd on other
grounds) (holding individual claim for
misappropriation of corporate assets
properly dismissed, because “[o]nly
through a derivative action can a stock-
holder seek redress for injury to the cor-
poration in which he owns stock™).

But in the situation of a closely-held
business where there are two, three, or
four shareholders and the majority share-
holder misappropriales or wasies corpo-
rale assets, why is the damage to a
minority shareholder indirect? The tradi-
tional analysis breaks down when we
examine how a real corporation operaites.
In the typical closely-held business, sub-
stantial corporate waste by the majority
shareholder will directly deprive the
minority of her fair share of the profits B
thus, blurring the line between corporate
and individual injury. For example, in
Jaries v James, 768 Sa. 2d 356 (Ala.
20003, the undersigned represented the
minority shareholder of a corporation
owned by two brothers. The majority
shareholder held 57 percent of shares;
his brother, the minority sharcholder
plaintiff, held approximately 43 percemt
of shares. See id. at 357. The evidence at
trial showed that the majority sharehold-
er had wasted corporate assels over a
period of years without the knowledge of
his brother by paying himself excessive
sularies and bonuses and by providing
himself and other family members bene-
fits that he denied his brother. See id.
While there was no question that the
wasling of corporate assets injured the
corporation, the evidence showed that, as
a result of the majority shareholder’s
excesses, the minority shareholder had
received less than 20 percent of the over-
all profits of the corporation (afier
salaries were added back). In other
waords, not only had the majority share-
holder’s actions injured the corporation,
but the minority had been oppressed hy
being denied his just share of corporate
zains. Becanse it was clear that the
injury to the minority shareholder in
Jemes was direct and that the corporation
had been injured as a result of the same
conduct, the minority shareholder filed
both a derivative and an individual claim
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for oppression. See id. While the
supreme court upheld the jury award to
the minority shareholder individually due
Lo the special circumstances of the case,
it noted that the claims were actually
denvative and not individual claims of
oppression, See id, at 358,

Ex parte Brown, 562 So.2d 485
(Al 1990), further demonsirates the con-
fusion between a derivative claim of
waste and an oppressive denial of a
minority’s share of income. In Brown, the
court held that the majority’s payment of
excessive salaries to controlling share-
holders and theft of corporate opportuni-
ty, among other things, constituted evi-
dence of oppression. See id, at 493-94,
Those same facts supported the court’s
earlier finding of corporate waste by the
majority. See id, at 487-91, Thus, failure
to provide corporate opportunities to the
corporation can, in addition to injuring

the corporation, directly injure a minority
shareholder by denying the minority of
the expectation Lo receive a just share of
corporate gains and 1o participate fully in
management. In sum, the same facts can
give rise 1o either 4 derivative or an
oppression claim, particularly when they
involve fraudulent concealment such as
secreling corporate opportunities,

Thus, in the closely-held business set-
ting, whether the wrongful acis by a major-
ity sharcholder sounds as a derivative claim
or one of oppression can depend maore on
the craftiness of the minority’s atiorney in
the drafting and presentment of claims as
opposed to any real factual difference.
Investors as well as courts and juries
deserve more certainty than a semantic
fault line between derivative and oppres-
sion actions. Furthermore, for a number of
reasons, the distinction has little viability in
a closely-held business.

First, most closely-held businesses have
few shareholders and are operated more
like a parnership than a corporation. See
Galbreath, 433 So. 2d at 457 ("When
shareholders serve on the board of direc-
tors and appoint themselves as officers, the
enterprise acquires many of the attributes
of a partnership or sole proprietorship and
ceases 1o fit neatly into the classical corpo-
rate scheme.”) (citing 1 O'Neal, Close
Corporations, ** 1,07, 1.10, and 1.12 (2d
ed. 1971)). Thus, as a practical matter,
designating a claim “derivative” is a dis-
tinction without a difference.

Conversely, the corporation, not just
the majority shareholders, has a substan-
tial stake in the outcome of an oppression
case. Even though in theory, a claim of
oppression is a claim brought by the
minority shareholder against the majority
shareholder(s) for breach of fiduciary
duty, the remedies imposed for oppres-
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sive conduct can dramatically effect the
existence of the corporation. In cases like
Fulton v. Callahan, 621 So, 2d 1235
(Ala. 1993), where the majority's conduct
is “illegal, oppressive, or fraudulent,” a
court may order the liquidation or disso-
lution of the corporation. See Ala. Code *
10-2B-14.30 (2) (ii). Likewise, a majority
shareholder guilty of oppression may be
removed from control. See Fulton, 621
So. 2d at 1254. The corporation clearly
has an interest in this remedy, particularly
if the majority has operated the company
in a profitable manner, apart from its
transgression. Additionally, a majority
shareholder may advance the assets of the
carporation for attorney's fees to defend
himself against claims of corporate
oppression. See Ala. Code * 10-2B-8.51.
Accordingly, the corporation’s interests
are not limited to a derivative action
brought on its behalf, but extend to an
individual oppression claim brought by a
minority shareholder. Given the disas-
trous effects many of the remedies may
have on the viability of the corporation as
a going concern, the courts should take
into account the corporation’s interests at
the remedies stage, separate and apart
from the shareholders. One of the inter-
esting questions the supreme court has
not yet faced is whether separate counsel
should be appointed by the court in the
form of a guardian to represent the inter-
ests of the corporation in an oppression
action, particularly at the remedies stage.
A third reason that the distinction main-
tains little viability in the closely-held
business is that the demand requirement,
which is a legitimate prerequisite to a
derivative claim in a public company, is
no longer a realistic requirement in a
closely-held business. In a public compa-
ny where management by a board of
directors is separated from ownership of
capital, the demand affords the board or
an independent commitiee an opportunity
to investigate alleged wrongdoing and to
redress it prior to intervention by courts
into corporate affairs. See generally
Kaufman v. Kansas Gas & Elec. Co., 634
F. Supp. 1573, 1577-79 (D. Kan. 1986).
In the elosely-held business, the majority
usually is or controls the board. It will be

a rare case where the demand is not furile
in a closely-held business because (1) the
controlling shareholder is almost always
in control of the board, and (2) the inter-
ests of the controlling shareholder will
inevitably be alleged to be adverse to
those of the corporation and the minority
shareholder. A number of cases have test-
ed the primary determination of whether a
demand is futile, and the courts have
found the futility requirement easily met
even with a specificity pleading standard
required under Rule 23.1 of the ALABAMA
RuLes OF Crvil. PROCEDURE. See James v,
James, 768 So0. 2d at 360; Elgin v Alfa
Corp., 598 So. 2d 307 (Ala. 1992);
Shelton v. Thompsen, 544 So. 2d 845
(Ala. 1989); American Life Ins. Co. v
Powell, 80 So. 2d 487 (Ala. 1954),

Finally, the basic argument for disre-
garding the derivative/oppression distine-
tion is that it is too uncertain and deprives
shareholders in a closely-held business of
a clear understanding of their rights and
duties. A bright line list of duties and
rights defining the party’s relationship
without regard to whether the claim is the
corporation’s or the oppressed sharehold-
er's is certainly preferable. Eliminating
the distinction between corporate and
individual claims would also allow for a
more practical range of remedies, that
take into account the interests of the cor-
poration and investors,

The Maddox

Sandari:

A lﬂmh; for the
- 1]

Future?

The starting point for an alternative
analysis of conduct is Justice Hugh
Maddox’s dissenting opinions in
Srallworth v. AmSouth, 709 So. 2d 458,
469-70 (Ala. 1997), and Brooks v. Hill,
717 So. 2d 759, 768-71 (Ala. 1998), In
thase opinions, Justice Maddox advocat-
ed a disregard of the derivative/direct

injury approach in favor of a strict appli-
cation of partnership principles in the

closely-held business setting. While the
courts continuously have defined the
framework of the oppression claim as
arising from the partnership attributes of
closely-held corporations, see, e.g.,
Galbreath, 433 So. 2d at 457, Justice
Maddox took the analysis one step fur-
ther. To Justice Maddox. defining the
claim at the front end as derivative or
individual was not necessary or desirable,
because the parties’ relationship and rela-
tive rights and expectations are most akin
to those created in partnership contracts:

By considering the claims raised in
this case from that perspective, one may
understand the creation of the corpora-
tion as the creation of “the long-term
relational contract which contemplates
that each participant will contribute capi-
tal or services and then proceeds will be
equitably shared.” ...

The articles of incorporation embody
the contract establishing the corporation,
and that contract governs the duties and
responsibilities of the shareholders,
directors, and officers. It may be, howev-
er, that the written contract does not con-
tain an explicit statement of all the par-
ties’ understanding, but it is implicit that
“parties who form closely-held firms
intend an equitable share of returns.” ...

My view of the nature of the cause of
action for minority shareholder “squeeze
out” is based on the theory of an implicit
agreement to share the proceeds from
corporate activities.... I believe that a
violation of duty to act fairly 15 a breach
of the parties” explicit or implicit agree-
ment and that the appropriate remedy for
a breach of that agreement is one that
would protect the reasonable expecta-
tions of the shareholders.

700 So. 2d at 469-70 (quoting J.A.C.
Hetherington, Defining the Scope of
Controlling Shareholders Fiduciary
Responsibilities, 22 Wake Forest L. Rev.
9, 22 (1987) (footnotes omitted)).

In Brooks, Justice Maddox went fur-
ther, opining that a claim for corporate
waste should be viewed in the closely-
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held contex! as a guestion of a breach of An examination of a closely-held busi-

covenants between partners: ness reveals the majority and minority

The distinction I see between closely- shareholders have created a package of
held corporations and widely-held corpo- covenants creating a relationship
rations is material to my view on the between each other, the corporation and : -
appropriate resolution in this case. 1 the State of Alabama, which creates and holder meetings on a regular basis, to
believe that the most appropriate way of — regulates the corporate entity and impos- consult with the minority, and to
approaching a dispute between share- es public policy on it. In assessing rights, allow the minority shareholder the
holders of closely-held corporations is to  duties and remedies arising from this right to cast his vole in all matters
consider it, as discussed above, as a dis- relationship, one must consider the inter- involving the company. This require-
pute over the breach of explicit or ests of all four parties. In defining ment also recognizes the right of the
implicit agreements of the shareholders. explicit versus implicit covenants majority control within these limits.
Further, 1 believe that this theory is between these parties, one can postulate —_
applicable in cases where the cause of aset of specific bright-line rules based. E’Fﬂﬂ?ﬂ’hmﬁlgf;tﬁ"“
action might traditionally be treated as a upon prior cases and statutes that govern il sad Tonanotad lnlontation oo
derivative claim. Where claims involve the closely-held business. These rules, ceming the company to minority
closely-held corporations, | believe it is with ancillary rights and duties, can be shareholders. This encom vie
more efficient and a better reflection of broken down into two categories: (1) ' s, ¥

right of inspection rule given to
minority shareholders by statute, see
Ala. Code * 10-2b-16.02 (1980}, and
affirms that this right of a minority
shareholder includes the nght of
access to all corporate records for any

the true state of affairs among “partners™ controlling sharcholder misconduct and
in such a business to treat such claims as (2) controlling shareholder mismanage-
claims of squeeze out, ment, Reviewing potential claims in the
717 S0, 2d. at 769-70, context of a few bright-line rules, as
opposed to o derivative versus individual
distinction, offers investors, courts and

juries greater certainty in the operations s et ey
; |  of their business. 5. The majority shareholder has the duty
I “ qn“ H d? With respect to the first category, not to perform any act or omission
“ VE[ r Eﬂ : shareholder misconduct, the relationship with the intent to depreciate the mar-
among the four parties creates the fol- ket value of stock with the purpose of
¢ = lowing duties: pricing it less than fair market value.
' This policy, set out Alabama Code

1. A majority shareholder must manage
the corporation for the benefit of all
shareholders as opposed to simply for
the benefit of the majonity sharehold-
er. Under this rule, the majority shall

*10-2b-8.32, creates a separate statu-
tory oppression claim under Alabama
law. See Brooks, 717 So. 2d at 764;
Fulion, 621 So. 2d a1 1245-46.

"’S (D"EdMﬂXanm I"“ engage in c{';rp:nmlc waste, includ- The second category of rules, concem-
ng excessive salaries Or IMsapproprr ing controlling shareholder management

TU ThE RBS(UE ation corporate opportunities, which ufgthn cnrpnnﬁinn. s sodified mi]abnma

Windows Based Collection injure both the corporation and the Code '10-2B-8.30, Controlling share-

Software For Attorneys minority shareholder. holders in a close corporation are statuto-

+ Word & WordPerfect Interfoce 2. A majority shareholder must pay to rily required 1o TR the corporation in
+ Interest & Fee Calculution minority shareholders their propor- good faith, in a manner they reasonably

+ Comprehensive Remittance Repors tionate share of gains on profits, con- believe in the best interest of the corpora-

y : . tion, and with the care of an ordinary pru-
+ Multi-Event Tickler System sidering salaries, bonuses and other Vi S ik
P benefits, but also giving due credit o dent person in a like position under simi-

’r § Technologies, Inc. the relative contribution of each share- lar circumstances. See * 10-2B-8.30(a)
J‘ J 8 holder to the day-to-day operation of (1)-(3); see also Holcomb v. f'bﬂ}"l:ﬁt‘.
(all 800.827.1457 the corporation. 113 So 5] 6 (Ala. 1927). lIJndcr this duty,
For a FREE Demo ; the minority shareholders in the corpora-
nstration 3. The majority shareholder must allow tion have a right to competent, good faith
wwiv.CollectMaxUSA.com minority shareholders to freely partic- management of the corporation.
! ; ipate in affairs of the corporation. However, this judgment rule protects a
CollectMoxWin s Your Lifesaver This includes the duty 10 hold share- controlling shareholder from liability if
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he has exercised good faith and exercised
ordinary prudence. Claims of misman-
agement will be much more difficult to
prove than claims of misconduct.

The advantage 1o this approach is tha,
once a shareholder makes a claim of
misconduct or mismanagement, the
analysis moves to the merits of the
claims, rather than engaging in a burden-
some analysis of whether the claims are
derivative or individual claims of oppres-
sion, or both. If the factfinder finds in
favor of the minority shareholder on the
claim, the remedies imposed by the court
should then take into account both the
rights and interests of the corporation
and of the minority shareholder. This
approach contemplates different reme-
dies that can both protect the corporation
and fulfill the expectations of the minority
shareholder,

Flexible But
Principled Sliding
Scale Approach to
Remedies

Upon a finding of a breach of the
above duties, the trial court should apply
appropriate remedies to protect the cor-
poration and redress the expectations of
the minority shareholder. For example, in
the James case, where the majority
sharcholder wasted millions of dollars of
assets, an appropriate remedy for the
minority shareholder was an award of his
proportionate share of the amount misap-

propriated by the majority. In order 1o
protect the corporation’s interest, an
appropriate additional remedy might be
an award to the corporation of balance of
assets misappropriated by the majority
shareholder (representing the majority
shareholder’s percentage of the misap-
propriated assets) and, perhaps, the
removal of the majority shareholder, as
in Fulton v. Callahan.

The courts must be careful, however, 1o
frame a1 remedy that protects the ongoing
operations of the suceessful corporation.
Faor example, the most frequent scenario
encountered by the undersigned is a suc-
cessful corporation where the majority
shareholder has successfully built a cor-
poration, thereby substantially increasing
the minority’s interest and corporate
yields, but, at the same time, has abused
his position by taking corporaie opportu-
nities for himself or his family, while
denying those opportunities to the minor-
ity. In such cases, the interests of the cor-
poration may be at odds with that of the
minonty shareholder. In this gray case,
the appropriate remedy may be a verdict
in favor of the minority shareholder for
his proportionate share of the “ill-gotten-
gains” the majority made from the thefi
of corporate opporiunities, and the corpo-
ration may be entitled to a constructive
trust over the corporate opportunity as
prospective relief, While a minority
shareholder may seck the removal of the
majority shareholder, the more appropri-
ate remedy that balances the interests of
the corporation may be 1o appoint a new
and independent board of directors, see
Fulton v. Callahan, 1o supervise a majori
ty shareholder who has otherwise proved

to be a competent manager. The reality is
that, in many closely-held businesses,
separating the corporation from the expe-
rience and skills of the majority share-
holder or, worse, permanently removing
him, ultimately would injure both the
corporation’s and the minority sharehold-
er's interests, Thus, the intervention of an
independent board, perhaps answerable to
the court for some period of years under
a continuing jurisdiction with representa-
tion of the minority's interests, may be an
appropriate middle ground. This would
allow for the continued successful man-
agement of the corporation, but protect
the corporation and the minority share-
holder from future abuses by removing
the temptation from the majority share-
holder to enrich himself.

Al the advent of the 21st century, in the
post-Enron world, corporate governance
is not @ black and white issue. It produces
many shades of gray. With this complexi-
ty, we should seek a simple set of rules of
behavior that govern shareholder relation-
ships in closely-held businesses. As
Justice Maddox mentioned, this goal
would be advanced by disregarding the
derivative/direct dichotomy in favor of
bright line rules for conduct along with
the application of flexible remedies that
take into account the interests of the cor-
poration and its shareholders, Otherwise,
courts and investors will continue 10 be
governed by hazy and vague require-
ments that offer little guidance and are
subject to varying interpretation as to
whether they are derivative in nature or
individual. We need certainty and sim-
plicity. Justice Maddox has set us upon
that road, and we should follow it =
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Reinstatements
* The Supreme Court of Alabama entered an order

April 10, 1996 alleging that Cunningham misappro-
priated $7,500 from his client, the Maryland

based upon the decision of Panel V1 of the
Disciplinary Board of the Alabama State Bar reinstat-
ing Phenix City attorney Ralph Michael Raiford, wo
the practice of law in the State of Alabama, effective
May 15, 2002. [ASB Pet. No. 02-01.]

* The Supreme Court of Alabama entered an order
reinstating New Orleans attorney Berney Leopold
Strauvss to the practice of law in the State of
Alabama effective May 17, 2002, This order was
based upon the decision of Panel V of the
Disciplinary Board. Strauss was previously suspend-
ed for noncompliance with CLE requirements. [ASB
Pet. No, 02-04]

Dist :
* On April 19, 2002, the Alabama Supreme Court
entered an order adopting the decision of the
Disciplinary Board, Panel V, to disbar Tuscaloosa
attorney Roger Shayne Roland from the practice of
law, effective February 20, 2002. Roland entered a
consent o disharment on February 12, 2002. The
disbarment was the result of Roland’s violating the
Alabama Rules of Professional Conduet in 20 sepa-
rate disciplinary cases. [ASB nos. 95-125(A), 96-
145(A), 96-195(A), 96-2T5(A), 96-312(A), 96-
31T(A), 96-344(A), 96-364(A), 96-365(A), 96-
ITIA); 97-09(A), 97-21(A), 97-26(A), 97-27(A),
97-4%(A), 97-TI(A), 97-94(A), 9T-166(A), 97-
167(A), and 97-222(A)]

Mobile attorney Frank Dreaper Cunningham con-
sented to disbarment, and on June 10, 2002, Panel V
of the Disciplinary Board of the Alabama State Bar,
entered an order accepting the consent (o disbarment
and ordering that Cunningham be disharred from the
practice of law in the State of Alabama, The board
further ordered that the disbarment be retroactive 1o
July 31, 1996, the effective date of Cunningham’s
interim suspension from the practice of law.

In ASB 95-238(A), formal charges were {iled on
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Insurance Group. Cunningham had been retained 10
collect a subrogation claim. He collected $7,500 on
behalf of the client, but did not remit the client’s
share of the funds to the client. Cunningham refused
to communicate with the client regarding the matier.
When the client filed a grievance with the Alabama
State Bar, Cunningham refused to respond to repeat-
ed requests for information from the Alabama State
Bar or the local grievance commitiee of the Mobile
Bar Association. These charges were served on
Cunningham on April 15, 1996,

On or about July 18, 1996, the Office of General
Counsel of the Alabama State Bar filed a petition for
interim suspension. The petition was based, in part, on
the allegations contained in ASB 95-238(A) and an
additional complaint filed in ASB 96-047(A) alleging
that while Cunningham was representing a client in a
criminal matter, he accepted property belonging to the
client from United States Customs that had been
seized from the client at the time of his arrest. Upon
receipt of the property. Cunningham did not retum it
to the client despite the client’s repeated demands for
return of the property. The petition also alleged that
during the investigation of both complaints,
Cunningham did not respond to requests for informa-
tion from a disciplinary authority or otherwise cooper-
ate with the investigations. On July 31, 1996, the
Disciplinary Commission entered a restraining order
interimly suspending Cunningham from the practice
of law in the State of Alabama effective that date.
[ASB nos. 95-238(A) and 96-47(A)]

Suspensions
* Monigomery attomey Silas Crawford, Jr. was sum-

marily suspended from the practice of law in the State
of Alabama pursuant to Rule 20{a), Alabama Rules of
Disciplinary Procedure, by order of the Disciplinary
Commission of the Alabama State Bar effective July 2,
2002. The order of the Disciplinary Commission was
based on a petition filed by the Office of General
Counsel evidencing that Crawford had failed 1o
respond to requests for information from a disciplinary



authonty during the course of a discipli-
nary investigation. [Rule 20{a); Pet. No.
02-09]

Birmingham attorney Paul Archie
Phillips submitted a conditional guilty
plea on May 1, 2002 to the following
complaints;

Phillips pled guilty to charge I11 of
the formal charges filed against him,
On July 1, 1999, Phillips disbursed
settlement proceeds to a client, David
Armold. Phillips received 25 percent of
the gross settlement. On or about
August 24, 1999, Phillips received a
second check in the amount of $1,749,
in connection with Arnold’s settle-
ment. Although this check was made
payable to both Arnold and Phillips,
Phillips endorsed Arnold’s name as
well as his own and converted the pro-
ceeds to his own use. Phillips pled
guilty to violating Rule 1.15(b) [safe-
keeping property] of the Alabama
Rules of Professional Conduct. All
other charges in this matter were dis-
missed. [ASB No. 00-66(A)]

Phillips pled guilty to a violation of
Rule 8.4{g) of the Alabama Rules of
Professional Conduct, arising out of an
insufficient funds check Phillips issued
to his client, Beverly Palmer. Phillips
received a payment on behalf of his
client in the amount of $2,122. Phillips
did not recall if the payment was in
cash. Phillips wrote Palmer a check
from his personal account. The check
did not clear his bank. Phillips pled
guilty to violating Rule 8.4(g) [mis-
conduct] of the Alabama Rules of
Professional Conduct. All other mat-
ters were dismissed. Phillips paid
Palmer the sum of $2,122. [ASB No.
O1-131(A)]

Phillips will be suspended from the
practice of law in the State of Alabama
for a period of 91 days; the imposition
of the suspension shall be abated
pending Phillips's successful comple-
tion of a two-year probationary period.
Conditions of Phillips’s probation state
that he shall not violate any Rule of
Professional Conduct during the two
years. Phillips will remain active in the
Alabama State Bar Lawyers
Assistance Program under the direct
supervision of its director.

Gadsden attorney John Edward
Cunningham was interimly suspend-

ed from the practice of law in the State
of Alabama pursuant to Rule 20(a),
Alabama Rules of Disciplinary
Procedure, by order of the Disciplinary
Commission of the Alabama State Bar
dated May 21, 2002. The Disciplinary
Commission found that Cunningham’s
continued practice of law is causing or
15 likely to cause immediate and seri-
ous injury to his clients or to the pub-
lic. [Rule 20(a); Pet. No. 02-07]

Former Birmingham attorney James
Donald Hughes was suspended from
the practice of law in the State of
Alabama for a period of one vear,
cffective May 16, 2002, by order of
the Alabama Supreme Court. The
supreme court entered i1ts order based
upon the decision of the Disciplinary
Board of the Alabama State Bar.

Hughes entered a conditional guiliy
plea to engaging in conduct involving
fraud, dishonesty, deceit or misrepre-
sentation in violation of Rule §.4{c),
Alabama Rules of Professional
Conduct. The Disciplinary Board
accepted his plea and further ordered
that Hughes make restitution to the
law firm in the amount of $69,102.57.

During the time Hughes was
employed by his former law firm, he
took more than $40,000 from the firm
through a scheme whereby he would
receive reimbursement from the firm
for airline tickets purchased on his per-
sonal credit card, ostensibly for firm
business, but which he never used and
later returned to the airline for a
refund or credit. Hughes did not dis-
close the credit or refund to the firm
and kept the reimbursement, [ASE No.
01-207(A)]

Phenix City attorney Gregory Kelly
was suspended from the practice of
law in the State of Alabama for a peri-
od of 180 days, effective July 1, 2002,
by order of the Alabama Supreme
Court. Kelly was previously disbarred
from the practice of law in the State of
Alabama effective June 30, 1999, The
supreme court entered its order based
upon the decision of the Disciplinary
Board of the Alabama State Bar,
Formal disciplinary charges were
served on Kelly on April 20, 1999,
alleging that he failed to provide ecom-
petent representation to a client, know-
ingly failed to respond to a lawful
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Are you wai;chlng someone
you care abo{tiself- destructing
because cﬂdcnhal or drugs?

Are they telling you they
have it under control?

Theydon’t.

Are th::rteuing yau they
can hnndle it?

They can’t.

Maybe theyire telling you
it's none nf your business.

it? is.

People enl:re:fched in alcohol
or drug depenf!encips can't see
what it is dmng to their lives.

Don't be |:::i.r£Lr of r:'t',hl'éir delusion.
BE FAR‘? OF THE
SGLUT|ON

(,one persan “with alco-
h:}h sy at least five other lives
are” ‘negatively aﬁécned by the

problem drinking. {The Alabama

j..awer' Assistance. ﬁograrn is

Availdble tohelp maﬂhem-of the

legat prdft-:ssmn wha'suffer from
alcoholor- drug dependenciet:
Inforration‘and Mfrstancg isalso
available for the spoisés, family
memBers andioffice staff of such
members. ALAP s committed to
developjng a gr*eal.'er awareness
and unc}erstandj of this jllness
within thE legal prﬂIESSlon if you
or s:::mécne you!'k OW! | heeds
help cal] Jeanney Maki [[.ﬂslu.
(ALAP director) a‘dl‘[‘g 4)'834-
7576 (a confidential direct line)
or 24-hour page at (334) 224-
6920. All calls are confidential.
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Notices to Show Cause

Notice is hereby given to Tanita
Michelle Cain, who practiced law in
Greenwood, Indiana, and whose where-
abouts are unknown, that pursuant 1o an
order to show cause of the Disciplinary
Commission of the Alabama State Bar,
dated April 29, 2002, she has 60 days
from the date of this publication
{September 15, 2002) to come into
compliance with the Client Security
Fund assessment requirement for 2002,
Noncompliance with the Client
Security Fund assessment requirement
shall result in o suspension of her
license, |CSF (2-13)

Notice is hereby given to Sarah AL
Cunningham, who practiced law in
Jackson, Mississippi, and whose where-
abouts are unknown, that pursuant to an
order to show cause of the Disciplinary
Commission of the Alabama State Bar,
dated April 29, 2002, she has 60 days
from the date of this publication
(September 15, 2002) 1o come into
compliance with the Client Security
Fund assessment requirement for 2002,
Noncomplinnee with the Client
Security Fund assessment requirement
shall result in & suspension of her
license. [CSF 02-19]

Notice 15 hercbhy given to Warren
Miichell Parrino, who practiced law in
Birmingham, Alabama. and whose
whereabouts are unknown, that pur-
suant to an order to show cause of the
Disciplinary Commission of the

Alabama State Bar, dated April 29,
2002, he has 60 days from the date of
this publication (September 15, 2002)
to come into compliance with the
Client Security Fund assessment
requirement for 2(002. Noncompliance
with the Client Security Fund assess-
ment requirement shall result in a sus-
pension of his license. [CSF 02-73)

Motice is hereby given 1o
Christopher Bernard Pitts, who prac-
ticed law in Montgomery, Alabama,
and whose whereabouts are unknown,
that pursuant to an order 1o show cause
of the Disciplinary Commission of the
Alabama State Bar, dated April 29,
2002, he has 60 days from the date of
this publication (September 15, 2002)
to come into compliance with the
Client Security Fund assessment
requirement for 2002. Noncompliance
with the Client Security Fund assess-
ment recuirement shall result in a sus-
pension of his license. [CSF 02-75]

Motice is hereby given to James
Clayton Davie, Jr., who practiced law
in New Orleans, Louisiana, and whose
whereabouts are unknown, that pur-
suant to an order (o show cause of the
Disciplinary Commission of the
Alabama State Bar, dated Apnl 22,
2002, he has 60 days from the date of
this publication (September 15, 2002)
o come into compliance with the
Mandatory Continuing Legal Education
requirements for 2001, Noncompliance
with the MCLE requiremenis shall

result in a suspension of his license.
[CLE 02-27]

Notice is hereby given to Elizabeth
Potter Graham, who practiced law in
Vestavia Hills, Alabama, and whose
whereabouts are unknown, that pur-
suant o an order to show cause of the
Disciplinary Commission of the
Alabama State Bar, dated April 22,
2002, she has 60 days from the date of
this publication (September 15, 2002)
1o come into complisnce with the
Mandatory Continuing Legal Education
requirements for 2001. Noncompliance
with the MCLE requirements shall
result in a suspension of her license.
[CLE 02-40]

Notice is hereby given 1o Boyett
Judson Hennington, I1. who practiced
law in St. Petersburg, Flonda, and whose
whereabouts are unknown, that pursuant
1o an order 1o show cause of the
Disciplinary Commission of the Alabama
State Bar, dated April 22, 2002, he has
60 days from the date of this publication
(September 15, 2002) 1o come into com-
pliance with the Mandatory Continuing
Legal Education requirements for 2001,
Moncompliance with the MCLE require-
ments shall result in a suspension of his
license. [CLE 02-48)

Notice is hereby given to Gary Alan
Smith, who practiced law in
Birmingham, Alabama, and whose
whereabouts are unknown, that pur-
suant to an order to show cause of the
Disciplinary Commission of the
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clemand for information from a discipli-
nary authority and engaged in conduct
that adversely reflected on his fitness to
practice law, violations of rules 1.1,
8.1(b) and 8.4(g), A.R.P.C. The basis of
the complaint filed against Kelly was
that he rendered ineffective assistance
of counsel during his representation of
a client in an appointed criminal case.

Although served with the formal
charges, Kelly did not answer or other-
wise plead to the charges and a motion
for default judgment was granted on
February 18, 2002,

A hearing to determine discipline
was held on April 9, 2002, Kelly did
not appear ol the hearing. [ASB No.
99-22{A))
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* Bessemer attorney Rita Davonne Hood
was summarily suspended from the
practice of law in the State of Alabama
pursuant to Rule 2(0a), Alabama Rules
of Disciplinary Procedure, by order of
the Disciplinary Commission of the
Alabama State Bar effective June 20,
2002, The order of the Disciplinary
Commission wis based on a petition
filed by the Office of General Counsel
evidencing that Hood had failed to
respond 1o requests for information
from a disciplinary authority during the
course of disciplinary investigations,
[Rule 20(a); Pet. No, 02-08)

= Mobile attorney Clarence Christopher

Clanton was suspended from the prac-

tice of law in the State of Alabama for
o period of three years retroactive to
March 17, 2000} by order of the
Supreme Court of Alabama, The
supreme court’s order was based upon
the de: ision of the Disciplinary Board,
Panel V, accepting Clanton’s guilty
plea in four cases.

In ASB No. 00-156{A). Clanton
admitted that he was employed to rep-
resent a client in a worker’s compensa-
tion case on & 33 percent contingency
fee basis. During the course of the rep-
resentation he did not return telephone
calls or otherwise correspond with the
client concerning the status of her
case, He refused the client’s requests
to review her file during the course of




Alnbama State Bar, dated April 22,
2002, he has 60 days from the date of
this publication (September 15, 2002)
to come into compliance with the
Mandatory Continuing Legal Education
requirements for 2001, Noncompliance
with the MCLE reguirements shall
result in a suspension of his license.
[CLE 02-84]

MNotice is hereby given to Wayne
Harris Smith, who practiced law in
Heflin, Alabama, and whose where-
abouts are unknown, that pursuant to an
order to show cause of the Disciplinary
Commission of the Alabama State Bar,
dated April 22, 2002, he has 60 days
from the daie of this publication
(September 15, 2002) to come into
compliance with the Mandatory
Continuing Legal Education require-
ments for 2001, Noncompliance with
the MCLE requirements shall result in a
suspension of his license. [CLE 02-87)

Notice is hereby given to Daniel
Wayne Burns, who practiced law in
Bessemer, Alabama, and whose where-
abouts are unknown, that pursuant to an
order to show cause of the Disciplinary
Commission of the Alabama State Bar,
dated April 22, 2002, he has 60 days
from the date of this publication
(September 15, 2002) to come into
compliance with the Mandatory
Continuing Legal Education require-
ments for 2001, Noncompliance with
the MCLE requirements shall result in a
suspension of his license. [CLE (2-127]

Naotice is hereby given to Martha
Renee Bozeman, who practiced law in
Alexandria, Virginia, and whose where-
abouts are unknown, that pursuant to an
order to show cause of the Disciplinary
Commission of the Alabama State Bar,
dated April 22, 2002, she has 60 days
from the date of this publication
{September 15, 2002) to come into
compliance with the Mandatory
Continuing Legal Education require-
ments for 2001. Noncompliance with
the MCLE requirements shall result in a
suspension of her license. [CLE 02-136]

Matice is hereby given to Laurie
Ann Richardson Burch, who practiced
law in Birmingham, Alabama, and
whose whereabouts are unknown, that
pursuant to an order to show cause of
the Disciplinary Commission of the
Alabama State Bar, dated April 22,
2002, she has 60 days from the date of
this publication (September 13, 2002)
to come into compliance with the
Mandatory Continuing Legal Education
requirements for 2001, Noncompliance
with the MCLE requirements shall
result in a suspension of her license.
[CLE 02-137]

MNotice is hereby given to Kenneth
Holloway Millican, who practiced law
in Hamilton, Alabama, and whose
whereabouis are unknown, that pur-
suant 1o an order to show cause of the
Disciplinary Commission of the
Alabama State Bar, dated April 22,
2002, he has 60 days from the date of

this publication (September 15, 2002)
to come into compliance with the
Mandatory Continuing Legal Education
requirements for 2001. Noncompliance
with the MCLE requirements shall
result in a suspension of his license.
[CLE 02-147]

Notice 15 hereby given to Allen
Eungene Purdue, Jr. who praciiced law
in Birmingham, Alabama, and whose
whereabouts are unknown, that pur-
suant to an order to show cause of the
Disciplinury Commission of the
Alabama State Bar, dated April 22,
2002, he has 60 days from the date of
this publication (September 15, 2002)
to come into compliance with the
Mandatory Continuing Legal Education
requirements for 2001. Noncompliance
with the MCLE requirements shall
resull in a suspension of his license.
[CLE D2-164]

Notice is hereby given to Richard
Leigh Watters, who practiced law in
Mobile, Alabama, and whose where-
abouts are unknown, that pursuant to an
order to show cause of the Disciplinary
Commission of the Alabama State Bar,
dated April 22, 2002, he has 60 days
from the date of this publication
(September 15, 2002) to come into
compliance with the Mandatory
Continuing Legal Education require-
ments for 2001, Noncompliance with
the MCLE reguirements shall result in
a suspension of his license. [CLE 02-
169]

the representation. On the eve of trial,
Clanton went to the client’s grand-
maother’s house after 10 p.m. and
advised the client that her case was set
for a hearing the next morning and that
she needed to be in court. The client
appeared, but Clanton was late, Upon
arrival, he instructed the client that
they were going to seitle her case for
$5,000. The client agreed to the settle-
ment. After the court approved the set-
tlement, the attorney for the defendant
delivered a check to Clanton in the
amount of $5,000. Clanton advised the
client that he would deduct his fees
and remit the remainder to her.
Clanton did not remit the client's por-
tion of the settlement o her and, there-

after, abandoned her and her case.
Clanton did not respond to the requests
for information during the course of
the investigation conducted by the
local grievance commitiee of the
Mobile Bar Association. Clanton pled
guilty to violating rules 1.4¢a), 1.4(b},
1.15(c), 1.16(d), 8.1(b) and
8.4(a)(c)(d) and (g), ARPC.

In ASE No. 99-243(A), Clanton was
employed by a client to represent him
in a racial discrimination case against
his employer. The client paid Clanton
H700 as partial payment on a total fee
of $3,400, Thereafter, Clanton filed a
lawsuit but not within the applicable
statute of limitations. The defendant
employer filed a motion for summary

judgment based upon the uilirmative
defense of the statute of liiniiations.
Although the court granted «lanton
additional time to respond (0 [he
motion, Clanton did not res; nd. As a
result, summary judgment was granted
against the client, Thereafter, Clanton
did not notify the client that summary
judgment had been granted in his case.
He did not return telephone calls or
respand 1o written correspondence or
otherwise communicate with the client
concerning the status of his case, The
defendant then filed a motion to re-tax
the cost of defense to the plaintiff.
Clanton did not respond to the motion,
which resulted in costs in the amount
of $322.60 being taxed against the

FTHE ALABAMA

LAWYER




326

client, Thereafter, Clanton did not
inform the client that costs had been
taxed against him and despite repeated
requests by the chient, did pot retumn
the client’s documents and file to him.
Clanton did not respond to the requesis
for information during the course of
the investigation conducied by the
local grievance commitiee of the
Mobile Bar Association. Clanton pled
guilty to violating rules 1.1, 1.3, 1.4{a)
and 8. 1(b), A.R.P.C,

In ASB No. 00-77(A), Clanton was
employed o probate the estate of a
client’s deceased mother. Thereafter,
Clanton failed to probate the estate or
to take any other substantive legal
action on the client’s behalf. He did
not return telephone calls or respond to
written requests for information or oth-
erwise correspond with the client con-
cerning the status of her mother's
estate. He also failed or refused 1o
deliver the client’s file and decuments
to her upon request. Clanton did not
respond to the requests for information
during the course of the investigation
conducted by the local grievance com-

mittee of the Mobile Bar Association.
Clanton pled guilty to violating rules
1.3, 1.4(a), 8.1(b) and 8.4(g), ARPC

In ASB No. 00-87(A), formal
charges were filed based upon
Clanton's March 14, 2000 arrest for
possession of crack cocaine and other
illegal substances. The cnminal cases
were nolle prossed on motion of the
State of Alabama on December 12,
2004}, based upon Clanton’s comple-
tion of a drug treatment program.
Clanton pled guilty to violating rules
S.4(b), (d) and (g), A.RPC. [ASB
Nos. 99-243(A), 00-T7(A), 00-8T(A)
and 00-156{A)]

On June 10, 2002, the Disciplinary
Board, Panel V, entered an order dis-
solving Foley aitorney Preston Lee
Hicks's interim suspension. This dis-
solution was conditioned on the
grounds that Hicks adhere to the terms
of the two-year contract he entered
into with the Alabama Lawvyers
Assistance Program and that he enter
into a working agreement with the
bar’s Law Office Management

got ques

weye go}

Assistance Program. Should Hicks not
comply with the conditions of the con-
tract, then an order will be entered
revoking the dissolution, and Hicks's
original interim suspension shall again
become fully operational and effective.
[Rule 2(§a); Pet. Mo, 02-01]

Gadsden attorney John David Floyd
was suspended from the practice of
law in the State of Alabama for a peri-
od of 91 days by order of Panel 1 of
the Disciplinary Board entered on June
4, 2002, The Board ordered that the
imposition of the suspension would be
suspended pending Floyd's successful
completion of a two-year period of
probation. Floyd pled guilty to violat-
ing Rule 8.4(d), A.R.P.C. Floyd, who
is also a notary public, notarized a
document, certifying that the docu-
ment was executed in his presence by
an individual known to lum. However,
Floyd admitted that, contrary to his
certification, the individual that execut-
ed the document did not do so in his
presence. [ASB No. D0-65(A)) H
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Your Family

LIFERLAN VIDEO NOW AVAILABLE?

Last October, the Alabama State Bar, the Medical
Association of the State of Alabama and the Alabama
Hospital Association, with support from the Alabama
Department of Public Health and the Alabama Organ Center,
joined together for a statewide project to educate Alabama
citizens about health care directives. The LIFEPLAN 2001
campaign involved over 200 volunteer attorneys and physi-
cians and reached over 16,000 citizens. Because of contin-
ued interest in this important topic, an informative video on
health care directives has been produced. The ten-minute
video highlights the importance of having a health care
directive and answers questions about the new Alabama
form. A copy of the video is available by request, at no
charge, for use by hospitals, senior citizens groups, schools
and any community group. To request a free copy of the
video, contact the Alabama State Bar at 800-354-6154 or
order on-line at www.alabar.org. Copies of the LIFEPLAN
Consumer Guide and the new Alabama Health Care Directive
form can also be downloaded from the Web site.
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RATES

Members: Two free listings of 50 words or less per bar member per calendar year EXCEPT fior “position wanted” or “posi-
tion offered’ listings—835 per insertion of 50 words or less, $.50 per additional word:
Nonmembers: $35 per insertion of 50 words or less, $.50 per additional word. Classified copy and payment must be

received according to the following publishing schedule:

September 2002 issue—deadline July 5, 2002; November 2002 issue—deadline September 5, 2002; January 2003 issue—

deadling November 5, 2002. No deadline extensions will be made.

Send classified copy and payment, payable to The Alabama Lawyer, (0: Alabama Lawyer Classifieds, ¢/o Shannon Elliott, PO.

Box 4156, Montgomery, Alabama 36101,

S 3

* HOME INSTEAD SENIOR CARE: The world's largest and mast
trusted provider comprehensive, non-medical companionship and
norn-medical home care services for the elderly. Saying good-bye to
familiar surroundings, and the comfort and security of home, isn't
always necessary, Our services are designed for practically any liv-
ing arrangement where an elderly individual can manage their per-
sonal care, but need companionship, human interaction and help
with day-to-day activities. For mare information, please contact us
a1 (205) 822-1915, of go to our Web site: www homeinstead com.

* INSURANCE EXPERT WITNESS: Fee-only expert witness
Twenty years' experience in risk management insurance consult-
ing. Pre-filing evaluation, deposition and trial. Policy coverage,
captives, excess, deductibles, self insurance, agency operations,
direct wrilers; property loss preparation. Member SAMC.
Contact Douglas F. Miller, Employers” Risk Management. Phone
{205} 995-0002, Birmingham or WATS (B00} 462-5602

* FORENSIC SCIENTIST EXPERT WITNESS: .5, J.D_ retired
labaratory director with over 25 years’ experience as a forensic
scientist providing testimony in state, local and federal courts.
Additional skills include five years' litigation experience in prose-
cution and defense. Consultation and evaluation of forensic mat:
ters in civil or criminal cases. Lawden H, Yates, 215 215t Swest,
North, Suite 200, Birmingham 35203, Phane (B77) 250-8233. E-
mail; fawdeny@urisp.net,

* SECURITY NEGLIGENCE: National expert on crime liability,
shopping tentars, hotels, schools, clubs. Director of renowned
university graduate program, author of aight books and 35 ari-
cles an criminalogy, security. Palice academy diractor, Appeared
on CNN News, Today Show, Donahue. Dr. Michael Clay Smith,
J.0, Ed, 0 LM, Phone (BDT) 264-2908,

SEPTEMBER 2002

* ENGINEERING/CONSTRUCTION EXPERTS: Drainage, struc.

tural, mechanical, roofing, electrical, process chemical, EIFS
[stuccn), mold and mildew, HYAC, for residential housing, indus-
trial and chemical facilities, pipelines, compressor stations, com-
mercial buildings, and port structures. Provide expert construction
claims and dispute analysis. Provide computer animation of struc-
tural behavior under loads. Experienced testifying expens with
licenses and cradentials, Company engineering and contractor
licenses in Atabama and Louisiana. Contact Hal K. Cain, Mobile.
Phone (334] 861-2605. E-mail: hkcain@hkeain.com. Web sie:

EXPERT WITNESS: Developmental disabilities/mental retarda-
tion/special education/mental health/nursing home & hospital
standard of care—Expen witnass sevvices provided related 1o
standard of care issues in health and human service agencies,
William A. Lybarger. Ph.D. Phone (620 221-6415, E-mail: thbarg-
eriyahoo com Web site: www tonylybarger com

DOCUMENT EXAMINER: Examination of quastioned docu-
ments. Certified forensic handwriting and document examinar
Thirty-five years' expesienca in all forensic document problems.
Formarly, chief questioned document analyst, USA Criminal
Investigation Laboratories. Diplomata (certified)-ABFDE. Member:
ASODE; 1A, SADFE: NACOL. Resume and fee schedule upon
request. Hans Mayer Gidion, 218 Marmymont Drive, Augusta,
Georgia 30907, Phone (706) BB0-4267

TRAFFIC ACCIDENT RECONSTRUCTIONIST: This anginesr
has reconstructed over 3,000 accidents in 23 states on highways,
streets, railroads and highway construction zones invalving
trucks, vans, cars, pedestrians, trains, and farm implements.
Computer-generated drawings are prepared 1o 1llustrate his opin-
ions. Over 46 years' engineering experience. Rogistered profes:



sional engineer and full board certification by
ACTAR. Contact John T. Bates, PE. Toll-free
{800} 295-5950

HIGHWAY SAFETY AND TRAFFIC
ENGINEERING: Roadway and raadside has
ards, intersections, grade crossings, work
ones, actident reconstruction, failure to warn,
at. GE Lok, PE, Box 12339, Charieston, South
Carolina, 29422-2339. Phone (B43) 795-7218. E
mail: folvpd@msn.com

AUTO INJURY REVIEW: Board-cermified med
ical specialists in Alabama for review of med
ical reconds relating o mator vehicle accidents
For defendant. Prompt tum-around. Available for
expert testimony, Phone {256) 539-1211, Fax
[256) 529-4007. E-mail: affma@hiwaay nel.

FORENSIC HANDWRITING & DOCUMENT
EXAMINER: Twenty years” experience in docu-
ment examinations; testified in state and feder-
il courts. Retired senior docoments examiner
and discipline chief, Alabama Department of
Forensic Sciences. Member, Questioned
[Document Section—aAmenican Academy ol
Foransic Sciences; Southeastem Association of
Foransic Document Examiners; Southam
Agsociation of Faransic Scientists; Alabama
State Association of Forensic Sciences (past
prasident]. Contact Richard A. Roper, PhD.,
7956 Vaughn Aoad, #141, Monigomery 36116
Phone (334 260-2552. Fax [334) 260-7929. E-
mail: nchroperdaol com

HANDWRITING EXPERT/FORENSIC
DOCUMENT EXAMINER: ABFIE cartifiad
Foemerly Chiet, Questioned Documents Division,
LS. Army Criminal Investigation Laboratory.
American Society of Questioned Documant
Examingrs. American Academy of Forensic
Sciences, Chvil and cniminal cases accepted
Farrell Shiver, Shiver & Netson Document

- ':1:--: Tale e .'_ ‘,,I:

Investigation Laboratory, 1903 Lilac Ridge Dmee,
Wondstnck, Georgia 30189, Phone [770) 517-6008

CONSULTING ENGINEER / EXPERT
WITNESS: Frofessional enginger with 24 years
of industrial, construction, salety, machineny,
and pulp & paper experience. | am a “hands-on”
engineer with an extramaly strong machanical
eptitude. | worked as a technician @nd mechanic
before getting my degree in engineering. | have
superb troubleshooting abilities, with a tho-
ough knowledge and undarstanding of machm-
ery, industrial accidents, OSHA, building codes,
automobiie accidents, product Hability and
defense. Robert T, Tolbert, PE. Phone [205) B56-
9522, Fax (205) B53-4353

MEDICAL LEGAL CONSULTANT: Medical
legal consultant for case analysis, impairment
ratings, expert witness, over 25 years' experi-
ence in neuromuscular skaletal conditions, acoi-
dents, workers comp., personal injury, and chs-
ropractic malpractice. Available for evalustions
in Birmingham. Please contact: Consulting
Services, Dr. John E Cabwal at [205) 871-2205
E-mail: jecatiral@aol com

fered

* ASSOCIATE POSITION: Establishad mid-sized

Birmingham kw firm with heavy litigation prac-
tice 15 seeking an associate with three to four
years' expanence in insurance dafense litgs-
tion, Excellent benafits and long-term care
opportunity. All replies will ba kept strictly con-
fidertial, Interested attormeys may apply by
sending a resume to: Spain & Gillon, Atin:
Administrator, 2117 Second Avanie, North,
Birmingham 35203

= ATTORNEY POSITION: We are a highly-rated,

super-regional property and casualty insurer

seeking a qualified attamey with three to five
years' expenence fo serve as in-house trial
coungel Tor law office located in downtown
Birmingham. Insurance defense litigation back-
ground preferred. We offer a competitive salary
and banafits package. Send resume and salary

requirements to: Mark J. Huller, Senior Counsel,

The Cinclanati Insurance Company, P.O. Box
145496, Cincinnati, Ohio 45250-5496. Equal
Oppartunity Emplayes

A'S‘A'P

PROCESS SERVERS, INC.

Special Process Servers

*Nationwide Service
Court Filing
Jury Docket Research
Civil Investigations
Witness Location/Statements
Asset Research
Additional Services Available

www.serveanvone.com

3115 Northington Ct.
Florence, AL 35630
156-766-9805
256-740-5530 Fax
info@ serveanyone.com

have you
visited the
ASB's Web site
LATELY?

www.alabar_org!

William (Bill) H. Odum, Jr.

Board Certified Entomologist

Litigation Testimony — Entomology Consultations
P.O. Box 1571

Dothan, AL 36302

Office;

E-mail;

334-793-3068
Facsimile: 334-671-8652
whof3806@ aol.com
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I/ DN Defoor envies Goup
-

De{rw:nng"') A licensed CPA firm
Tonvormow’

siens— (Greg DeFoor, CPA
| provide ull senvice representation a a business intermediary
i the buy/sell process. I represent your it to find a suitabl
buyer for his/her business and wil co-0rdinate my actvites
With you.| can help maximize the net proceeds realzed
by your cient.

Professional, Competent Accommodation of Change
Greg DeFoor is a icensed CPA in Alzbama & Georgia
D8G5  member of the Better Business Bureau of Metro Atlanta,

678-644-5983
www.defoorservices.com

= ATTORNEY POSITION: Mobile defanse litigation law firm is seeking a

highly motivated attomey with two to three years' litigation experignce
Excellent benefits. Salary is negotiable. All inguiries will be kept in the
strictest confidence. Please send your resume and references to;
Managing Partner, PO. Box 1003, Mobile 36633.

For Sale / Rent [ Lease
= OFFICE SPACE: Two spaces availahle. Newly renovated. All inclusive.

Lise of all office aquipment/space [conferance room, lobby, copier, fax,
four phone lines, receptionist, kitchen, etc.) Law office of Che'rea’ M.
Dudley, esq,, LL.C,, 517 18th Streat, North, Bessemer 35020, Phore (205
426-9808,

FOR LEASE: Montgomery office space—downtown: historie, remadeled
bullding. Located at 6802 South Hull Street, just blocks from the court-
house. Conference room, telephone with voice mail, fax machine, copier,
high-spaed D3L Imtemat connection and free parking available. Only $200
per month. Call (334) 764-8118.

FIVE POINTS SOUTH LAW OFFICE: Office space available in a newly
remodeled office building located at 1117 22nd Street, South,
Birmingham. Situated within ten minutes from the courthouse, our rental
units offer such ancillary services as conference room, receptionist, tele-
phone wy voice mail, fax machine, copier, hi-speed D3L intemet connec-
tion, and free parking. “Virual™ office is also available. Spaces available
range from 200 to 3,000 sq. feet. These services are provided at one flat
rate starting at §575. Please call Tom Plouff, esq., at {205 933-0000. =

IS THE PERFECT OPPORTUNITY WAITING FOR YOU?

Whether you are a 1st year associate, or a senior partner, we may have the perfect position for you, Right
now, there are many openings with great law firms and corporations waiting to be filled.

We represent some of the best law firms in Birmingham, Mobile, Atlanta and other cities across teh South.
Our clients have numerous openings for lawyers with 1 - 20+ years of experience in any of the following

practice areas;

Civil Litigation * Employment Law % Commercial Real Estate
Estate Planning % Corporate/Transactions Law

Our services are professional and stricily confidencial. For more information, go to
www.AmericanlegalSearch.com, or contact Richard G. Brock, esq. Phone (205) 930-9128. E-mail:

richard @ americanlegalsearch.com.
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deleted files J!

bogus inveices

WHEN YOUR CASE \

DEPENDS ON FINDING\ ' ' {\
THE NEEDLE IN THE HAYSTAGK. '\

At Dixon Odom our Fraud Investigators and Forensic Accountants have years of experience diving into
haystacks and finding the smallest piece of information that attorneys and their clients often need to help
make their case, Our broad range of knowledge and technological capabilities can help attorneys sift
through data to find valuable information. From forensic accounting and expert witness testimony to
fraud investigations and on-target valuations we work with attorneys and business owners
every day to find all the needles hidden in the haystack.

For more mformation about our Fraud Investigators and Forensic Accountants call us today at 205-930-9111.

&
DIXON ODOM PLLC

Fraud Investigators and Forensic Accouniants
E

KeLLy Topp Roms Tavion Tom Gouen
Cha, CPA/ABY, CFE, Insurance &
CFE. C:‘r'a\ CWA CVA, CBA Healthcare Consultani

RALIH SUMMERFORD
1



The Web is bringing
new clients

to firms just like yours.

So why not yours?

v Dynamic Site Design

v Compelling Content

v _Targeted Traffic

007 Wit Group Tendemarks thowm within o send i hesis, WU 0453005000

Your future dients are on the Web.
We'll help you find them.

West Client Development Services helps you
effectively use the Web to enhance your new
business efforts. Today, the three aritical components
for online success are design, content and traffic. We
an help you build an online presence that uses all of
thesa to deliver real results. Stop missing out!

See how West makes the Web work for you. Call

1-800-762-5272,
or visit hittpe//products. findlaw.com

FindLcrw:

www, findlaw.com






