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where 
good people 

become 
exceptional lawyers. 

Continuing Legal Education Fall 2004 Seminars 

September 10 Developments and Trends In Health Care Law 2004 
Update for General Practitioners 17 

23 

30 

October 8 
15 
22 
29 

Business Ethics in Government Contracting : How to Make the Most 
Of Your Relationship with the Federal Government 
The Cutting Edge in Courtroom Persuasion featuring Russ M. Herman 

15"' Ann ual Bankruptcy Law Seminar 
Understanding Class Action Strategy 
Emerging Issues in Business Torts 
How to Win in Arbit ration 

November 5 18"' Annual Workers' Compensation Seminar 
Corpo rate Fraud: The Intersection of Civil Suits and 
Criminal Prosecutions 

December 

12 

19 

3 
9 

10 
17 

29-30 

"Trials of the Century" featuring Todd S. Winegar 

Annual Employ ment Law Update 
Recent Developments in Insurance Fraud & Bad Faith Law 
Civil Litigation Update • Mobile 
Hot Topics in Litigation: Discovery of Electronic Documents 
and Representing the High Profile Client 
11"' Annual CLE By The Hour 

For seminar details, visit our Web site: http://cumberland.samford.edu 
or call 1-800-888-7454 (in Birmingham, call 726-2391 ). 

E-mail us at lawcle@samford.edu 
Brochures are mailed approximately six weeks prior to seminar date. 

Samford University 1s an Equal Oppominity lnsbMlon and welcomes applications for 
employment and educat,onaJ programs ftt>m aff lndivkluals regardless of race, COior, sex, age, 

d1sabflity, or national or ethnic origin 
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The Most Powerful 
Profession 
« T he first I.bing we do, let's kill all 

the la\\tyers."1 ·rhese f.uniliar 
words from Shakespeare's He11ry 

VI are most frequently cited by those 
deriding lawyers or the legal profession. 
In reality, Shakespeare was paying an 
amazing tribute to the function and 
importance of lawyers in a so,;iery tnnl 
vaJues individual liberty and freedom. In 
the play, set in the l400s, Jack Cade has 
been hired by the Duke of York to stir up 
trouble. There was a struggle for the 
throne, and the Duke thought that if he 
orchestrated a revolt, he could use the 
army under his control to still the rebel
lion and sei,.., the throne. So. Jack is plan
ning this revolt with fellow miscreant 
Dick the Butcher. Dick suggests that the 
first thing on the agenda, the top priority, 
must be to get rid of the lawyers. They 
knew that for a revolt to succeed, they 
must eliminate those who are charged 
with safeguarding the most basic civil 
rights, freedom., and liberties, which are 
the foundation of an orderly society. 

Shakespeare recognized what Alex.is de 
Tocqueville saw when he visited our 
cow1try in l831 to see whal a great 
republic was like. De Tocqueville found 

citizens had a great respect for the Jaw. 
and the authority and influence given to 
lawyers formed what he called, "the most 
powerful barrier against the lapses of 
democl'l!cy."1 This observation still rings 
true ioday. We arc members of the most 
powerful profession. Even though ill 
Alabama, as elsevvhere, 1 he bar con1es 
togcthtr us a diverse group, we are all 
united by our common responsibility to 
seek rruth and justice and to protect 
illdividual freedom and liberty. 

Lawyers have played this important 
role throughout American history. Al the 
time of our nation's birth, lawyers played 
a pivotal role. The Declaration of 
Independence was written by Thomas 
Jefferson, a lawyer. 'fwen1y-6vc of the 56 
signers we.re lawyers. 

James Madison, a lawyer, credited with 
drafting the Constitution, used bis 
lawyerly skills of research and reflection 
to hclp bim compose this brilliant docu
ment. 11 was said that his greatest srrcngth 
during the Constitutional Convention 
was in preparations he made beforehand, 
spending countless hours researching and 
studying the issues before they came up 
for debate. Other lawyers were at the 



Convention as wdl, dtbating ond ham
mering out the issues lo orrivc •t the final 
product that is still the low or our land. 
215 yen rs latct 1'wcnty•IWQ or the 
Constitution's 39 signers were lawyers. 

After it was si~. tJ,c Con5titution 
went to 1hc, states for rntificalion. Httt we 
Stt LIW)= hard a1 work Ol!,)ln. lames 
M;,dlJon, John Jay and Alesandtt 
Hllmilton-U lawyers-wrote the 
FcdcruliSl Papers 10 convince die s1n1es 10 
rotify the Consri1ution. ·n,ey were puning 
into prnctlce the persuasive writing skills 
tJ,cy l<;orned in their years or legal practice. 

The members of the kgal profession or 
tha1 day re31ized wlnu • cruci.11 time of 
history they were living ,n, and they 
worked and studied and s:,crificed and 
fought for• cause in which they bdltved. 

John Adams wrote 10 a friend, "You 
ond 1 hnvc been scn1 into life at a rime 
when the greatest lawgivers of on1iquity 
would hnve wished 10 live."' They reali1.ed 
the importance of their mission. They 
wanted 10 ge1 it rigbL And they, olong 
with oihtt6, sua:ttdtd in a-eating the 
longest mnding democratic republic in 
the history of 1he world. 

The nation grew, and thae 01 the helm 
were m:111y other lawyers, such os John 
Marshall. Joseph Story, John Quincy 
Adams and Daniel Webster. 11,cn there was 
Abrnhnm Lincoln, another luwyer, who 
wrote the Emancipation Prod;imarion. 
rm,gni7lng that all ~pk, wh.at"--cr their 
skin color, wm, cntidcd to th• "wlJllimablc 
rights" of liberty guaranteed in our 
founding documents. 

Our 111os1 imponant instilutions were 
muctu rcd nnd birthed by 1hc debates and 
pens of lawyers. Other professions were 
rcprcscn1cd, but die legal profession was 
by fur the dominant group. 1bdny the sur
vlYIII of American libtttics and freedoms 
depends no lt:sS on the all to pro1cn 
those freedoms under the prec:cpts upon 
which our nation w;u founded. 

When we look around Aloboma, we Stt 

n1cn1b<rs of our profession ilwolvcd in 
vir1uolly every depanmem of public ond 
priv.,te life, no, only offoring our profes
sionru scrvlC<S of guiding and counseling, 
but also serving as ~cb of corporations 
and institutions of cdua1ion, hc:alth, real 
CStOIC, community organil.lliOns, and SoV• 

cmmcnL In fact, all but 16 of Alabama's 
S2 governors have been Afabamo lawyers. 

~mitt thy 
~ncmy. 

"These trial lawyers have held nothing back 
in the way they have presented their 

ideas about closing argum ents. Old ideas, 
reinvented ideas, and superb ly original ideas 

fil l the pages of this book." 

- Johnni e Cod,ran 

1-800-577-9499 
se villepublishi ng.com 

SEVILLE PUBLISHlNG • POST OFFICE BOX 12042, PENSACOLA, FLORIDA 32590 

1111 \I-\H\\f\ I \\\)fR 289 



President's 
Page 

Twenty-five of our nation's 42 presidents 
have been lawyers. Jt seems to me that no 
profession, other than perhaps the min
istry, has had sud1 a profound and wide 
impact on our society. 

Yet, there is this confusing conundrum: 
the perplexing problem of public percep· 
tion. According to a 2002 Gallup Poll, only 
two percent of thow surveyed rated the 
honesty and ethical standards of lawyers 
as .. very high." That was the same rating 
given to labor LU1ion leaders, real estate 
agents and stockbrokers, and just right 
above I.he one percent rating given to car 
salesmen and telemarketers.' A study 
commissioned by the Section of Litigation 
of the American Bar A.s.sociarion reports, 
"Americans say that lawyers are greedy, 
manipulative, and corrupt.".i 

Continued f rom page 289 

Why are we such a vilified profession? 
Perhaps it's because we have a duty to 
represent unpopular clients and causes. 
Perhaps it's becauw almost every poliri.cal 
and cultural question in the Urtited Stares 
is ultimately resolved into a juclida1 ques
tion. Perhaps it's because the legal profes
sion becomes the scapegoat for the so
called insurance, medical malpractice 
and other crises. Certainly other explana
tions exist, many of them unreasonable 
and unfounded, bur the depth of the crit
icism gives rise ro tlic need for self-exam
ination. We may not hove conLrol over 
public perception, bur we do have con· 
trol over our own conduct and character. 

Because we are o nation of la\ .. 'S, and not 
of rne11, and becauw attorneys are the 
guardians and protectors of that concept, 

www.legalforms-AL.com was designed 
especially f0r small firms and solo practitioners who 
are seeking to minimize overhead expenses whi le 
expanding their areas of practice. 

• We otte~ you a selection of Form Files, each of which 
is a~ of related document forms. 

• You have the option of selecting the Form File for 
one ciategory ($29) or the entire Form Files package 
for all categor ies ($99) . 

• Each Form File may be previewed and down loaded 
for immediate use and reused again and again to 
expedite your practice. 

www.legalforms-AL.com 
CREATED BY ALABAMA ATIORNEYS FOR ALABAMA ATIOANEYS 
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it is imperative that we have diaractcr that 
is beyond reproach. ln no other CL1hure do 
lawyers play such an important role. As 
Chief Justice Drayton Nabers bas said, we 
must be "worthy stewards" of tlie rule of 
la\"· ·n1is requires thar , .. ·e have a zeal for 
truth and justice. The public has the righr 
10 expect from all members of tl1c legal 
profession the highest standards of integri
ty and moral virtue. Often the most intj, 
mate and personal maners are entrusted to 
lawyers. Often a client's business and 
wealth are contingent on the character and 
virtue of a lawyer. The public, the courts, 
the bar, our clien~ l must be able to 
trust us ,vithoul reservation, no substitute, 
no qualifications, not negotiable. 

Alabama has a rich history in the area 
of legal ethics. Our 1887 Code of Ethics 

V1ow Form Files 

Deed 
Mortgage 
Last Will & Testament 
Will Probate 
Estate Admini stration 
Guardianship & 
Conservatorship 
Power of Attorney 
Lease & Ease ment 
Eviction 
Corporation 
Adoption 
Criminal Defens e 
Criminal Prosecutor 
General Practice 
Timber Purch ase 
Litigation 

· · ·· · · · · tli·Fl'&rh·EI·• 



was tlie first in tl1e nation, and it served 
as the model for many other states and 
even the American Bar Association. 

The Alabama Code of Ethics was writ
ten primarily by Thomas Goode Jones, a 
man of integrity and character who 
served Alabama and the legal profession 
in many capacities: He was president of 
the Alabama State Bar, Govemor of the 
St~tc of Alabama, and a federal judge. 
When he wrote the Cotle of Ell,ics, be 
inserted this quote just after his first 
paragraph: 

"There is cerroinly, without any 
exception, no profession in which so 
many temptations beset tbe path to 
swerve from the lines of strict 
integrity; in which so many delicate 
and difficult questions or dury are 
COJlSl11.ntly arising .. . . High moral 
principle is (the lawyer's! only safe 
guide: the only torch to Light his way 
amidst darkness and obstruction."' 

We have tremendous responsibillty, 
serving in this most powerful pro
fession.. We have a crucial position 
in society. We are entrusted with 
the stewardship of America's rule 
of law and we must be worthy 
stewards. Our skills and training 
provide unique opportunities for 
us to lead and serve in our com
munities 3.1\d govc.rnmcnL 

!'or example. Alabama lawyers at 
one time dominated our state leg
islative bodies. We are once ngain 
needed, not just in state govern
ment but also OD dry councils. 
county comn1issions and olher 
offices. I encourage each of you to 
use your talents and training as you 
continue serving on the front lines 
in ou r state. 

TI1c Alabama State Bar celebrates 
I 25 years of professionalism this 
year. From its inception in 1878, the 
Afabama State Bar has been a leader 
no1ong lhe nation's bars. May \Ye 
keep up that strong t:rndition as our 
journey continues, and may we 
exceed every o~ier generation of 
lawyers in honesty, integrity, dignity, 

professionalism, and 1.eal for truth 
and justice :,s we fulfill our calling or 
service to dients, the community 
and our profession. 

When I was growing up, my broth
ers and sisters and I were all made 
to believe that we had unique tal
ents and gifts. We often beard this 
admonishn1ent from our parents 
which I now share with you, ~To 
whom much is given, much is 
required." • 

Endnotes 
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4. u.s. OEPA111M0<1 o, Jus,a. s"""""" or ci,,"'""' 
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He Should Not 
Have Said It 

T 
his past July, the Southeastern 
Conference (SEC) Media Days 
were held in Birmingham. One of 

the big stories of the event was the deci· 
sion of Tenn=e 's head football coach, 
Phillip Fulmer, not to allend. As you may 
recall, Coad, Fulmer stated that he was 
not attending because of"radical attor
neys" involved in litigation on be.half two 
fom1er Universiry of Nabama assistant 
football coaches. A story appeared in the 
Mo11tgomcry Advertiser the day following 
Coach Fulmcr's remarks to the media via 
sp<akerphone from Knoxville, Tennessee. 
The sportswriter for the Advertiser, chid
ing Coach Fulmer for not appearing in 
person, included the following state.meat 
in his artide: ·· ... Once again, I am not a 
lawyer, and I would dig ditches before T'd 
bt one because it's cleaner. more honor
able work . ... " 

Jibes of this sort I generally take with a 
grain of salt. Besides, it never pays to 
engage inn \\la.r of words ,vith someone 
who buys ink by tbe barrel. I could not 
let this statement go unchallenged, 
though, so the next day I sent the sports 
writer the following response: 

"Dear Mr. Enscy, 
"I read your column about Coach 

Fulmer in this morning's , \dvertiser. I 
noted in particular your remark: \ .. Once 
again, I am not a lawyer, and I would dig 
ditches be.fore I'd be one, because it's 
cleaner, mort" honorable work.. .. : I wns 
disappointed to read such an unneces-
sary statemtnt. · 

"While there ore a few dishonorable 
people in every profession, includillg 
yours, the rest of the lawyers are honor• 
able and, unlike most other profossionaJ 
groups, abide by n writtell code of ethics 
that sets a higher standard of conduct 
than for the ordfoary citizen. I would 

,,..ager you that lawyers nre involved in 
and serve on more boards of civic groups 
and churches in Montgomery than any 
oilier profession. The same would be true 
if you go to any conununity in this 
notion. lodeed, 1 doubt thnt civic groups 
and churches would allow people who 
arc dishonorable and without integriry to 
serve among their ranks. Every day. many 
Ja,vyers volunteer to givt tJ1e.ir time to 
represent citizens who have problems. 
but who are unable 10 pay. Tllis is hardly 
the trait of people who are dishonorable. 

Despite what you say. lawyers render 
service: to their clients, ,o their commu~ 
nities and 10 their profession. What has 
gouen Jost in aU of this is the fact that 
t,..,o forn,e.r coaches contend that tl1ey 
have been injured by the defendants and 
a.re unable to gain reemployment in their 
chosen profession because the actions of 
the defendant$ amount 10 their belng 
'blackllited.' These two former coaches 
sought out n lawyer to represent them 
and to protect their rights. 

You are certainly entitled to your opin
ion. In fact, the !st Amendment, the 
genius of a lawyer, guarantees you this 
rigbL Stattmcnts like yours. however, 
serve no good purpose and are merely 
divisive. Words are powerful instruments 
and I tlunk you have ao obLigatioo in 
your position to use them wisely and 
honestly. Sodety is not served by one 
group trying to rear down another. We 
have seen the results - we have all suf
fered." 

We will never be able to control what 
people say or think about the legal pro
fession. As long as \Ye continue to serve 
our clients truthfully, honorably and pro
fossionally, though, we can take comfort 
in knowing that we have rendered the 
highest service possible. • 



IF YOU'RE FRUGAL, 
CHECKOUT THE RATE. 

IF YOU'RE A GOLFER, 
CHECK OUT Tl-IE COURSES. 

IF YOU'RE A 
FRUGAL GOLFER, 

YOU SHOULD BE ON YOUR WAY BY NOW. 
$9 9 For .about die SJ1nc pria ,ii.) od1cr hacc~ in the ~iorugomcry arc.1, you c.:1111 enjoy 1hr 

.tmcn1,lc:1i of ~ four.war hoc:.d. Pmn1 tht aophistic:n.tion or uut m;arblcd lobby and 
N (CH"'r cr¢UCivc rnccfittg ttlam.~ 10 lhc: w.,rrnth 1111d rdnat:ion of our ioilc:s ;and gucM" mc,ntJ. 

11,c l.cgcnili " C.,.,i>itol HUI olTcn • Lc,d of tntim.tey ,nd cbss un,.-.ibblc u other r>:>mp,r>bk 
hcxd.. And u·, .U loa1cd on rbc Rd>cn Trmr J..no C...tf rmt for l'CICr<2riom, all \J4.~1235 

or visit wwwJ<l'"nJ.'ll"lfreson.<om. 

- f'OIII .. Clllllll ..... o,u••1io• o .. ""- .......... II ftO.allltT 111!£_J,tT .JO .. u OOL• 1fl4tL. 
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Important 
Notices 

Mandatory Continuing Legal Education (MCLE) Rule 
and Regulation Changes, effective January 9th, 2004 

Effective Ja,wnry 9, 2004, Marrdatory Co11tim1i11g Legal Educnt/011 Regulation 2.7 was 
adopted a11d M€LBR111e2.C.2, Rule 3, Rule 5.8, ,ijule 6.A, aud Rule 6.B were amended. 

Attorne)'S'are now required to earn one hour e;ich year of ethics or professionalism 
credit. The minimum munber of hours remains 12 hours each year. 

Other MCLBRule revisions include an increase of the late filing fee to $100 and the 
late compliance fee to $100. Attorneys who fuil to comply with theMCLE Rtdes for late 
filing and late complia11ce will be required to pay.an additional S300 noncompliance fee. 

Attorneys who reside and maintain a principal office in another state that re'luires 
MCLE and who c.in demonstrate compliance with his or her principal state of practice 
are exempt from the 12-hour CLE requirement out must file the year-end Annual 
Report of Compliance. 

The Rules revision clarify that assistant or deputy attorneys general and district attor
neys, '1SSistant or deputy district attorneys, and public defenders are not e.,empt from 
the MCLE Rules. 

For a complete listing of aU revisions and the full content of the MCLE R,dc and 
Regulation changes.please visit the Alabama State Bar Member page at w1viv.alnb1tr.org. • 

Mini-Grants for Conflict Prevention, Management and 
Resolution 

The Alabama Supreme Court Commission on Dispute Resolution, through the 
Center for Dispute Resolution, provides annual mini-grants to promote conflict pre
vention, management and resolution in both local and state programs. 'ro be eLigible, 
organizations must be non -profit, and 6Je an application by October l, 2004. 

For example, mini-grants can be used for court related programs (i.e., small claims 
mediation using trained volunt.eer mediatoi,;, p robate court programs, access and visi-
1111ion/support programs), s.hool peer mediation trai11i1Jg, community mediation, 
ombuds programs, munidpalit-y/city dispute resolution training and programs, sra1e 
and local agency training and programs, law school clinic programs, victim/offender 
conferencing, or to duplicate an existing program in your ju1:isdiction. 

For more information and a grant application, please cill the Cemer al (334) 269-0409.• 

tckCA!i E The software des igned by 
lawyers for lawyers 

We can make your 
child support and uncontested 
divorce cases as easy as 1 .. . 2 ... 3 ... 

1. Enter the Case Information 
2. Print the Documents 
3. File with the Court 

Ctllld ~ In A.Jabllm. 2.0 CffflH ~ 
• CS-47 . Chld s~ 1nbmmlon S2lffl 
• CSo41 • Ctlild s~ Oblgations 
• CS,.42 • Ct'llkl SI.WOO Guidolncs 
• CS,,43 • Cflld Supc,ort Nobco Qt Comf:llallOD 
· ~ A!~'t\l 
• \'lag , \'JUhholdlng Orotr 
• Anc,;rage Ropc:wi 

I\ Colt S<t.flWUtt t.LC ProJuc:1 

Unc.onl.os1od Df110,c • in AJWma 2.0 c.rutos: 
• C. rbb l• OIi Olvoroe 
• CS-47 . Chotd 5\.w0,1 tl\tormailon St,ee1 
• CS-41 . Cnld &appon Ol:llgatlons 
• CS.C2 · OIJd Suppod G~ 
• CB-43 . Ol ikf St.lPl)Off NOllot ot COtnp1ilnCe 
• CU!IIOCly Al~ 
• W,o- WlltlhOlding Otde, ..... ,.,... ........ ~~ .. 
Comptalnl lo!' Divorce, St.,tementot Non·Flcpresen1ed PM)', AM,--, Olnd 
Wtt'tvet °' Delendllnl, Orll Orepo,sillO'I, THllmenyof Pl;)(iUN, St9a,rallon 
Agn1omon1. Vllll!Allon Aglffm!lnl , end Doc,• of Or.totco 

Ready to save lime and money? 
Uncontested Divorce in Alabama 2.0 ....... S595 
Child Support in Alabama 2.0 .................. S195 
80 1h products lnclucfo our Rulo 32 Child Suppor, CaJcurntor 1,001 

G1,o Q_,ckCt1::.e a !')'' To Q[1' a l•cu 
O!:'mo CO RQ l,1 call 

334-244-2983 
BATIAGLIA LAW OFFICE 

• ... We handla a t1emendc:iiu9 nlJlOOer oJ unoon1~ed di'IOfCieti ~nd are abfO lO 
c::omplete them In minutes ... This program 4 tNtf OflO or tno beet tnvosJmenis" 1(1 

sottwace our «impany has EWVT made. .. 
Hiney fllartin ~ocuOve-Sectotary 
L SOMces Corpo0>1 Oolhan. Ahlbnm1 
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United All Over 
Our land 

Everywhere you live in Alabama, you can find a LandAmerica representative nearby. 
We are where you need us, when you need us. k, your source for real estate 
transaction services, including title insurance, our representatives are knowledgeable, 
professional and respond with foresight and innovation to your changing needs. 
Whether your next transaction is complex or simple, call us to experience the 
LandAmerica cfrfference. 

g LandAmerica· Commonwealth Land Title Insurance Company 
Lawyers TIiie Insurance Co,poration 

Transnation TIile Insurance Company 

LandAmerica Rnandal Group, Inc.· 2200 Woodcrest Place. Suite 330, Birmingham, AL 35209 
Phone: (800) 831-6807 • Fax: (205) 868-1011 • www.landam.com 

Michael E. Riddle • VKe Presiden~ Alea Manager/Counsel • mricxlle@landcrn.com 
foster GoocNvin • Pq!rq Reptese1tative • ~ .com 
Clarlc w. c.ain • Senic)--Undetwriter • ccain@lardam.com 
Rebecca E. Crook • /lg!.ficy Representative • roook@landam.com 



About 
Members, 

Amon Firms 

11u:AlalHJ,,,n Ltn~1tr-no longerpublisl1cs 
addruses and tclepl,one 111111,bers unless tire 
,,,,,,o,u1u1tie.111 rd11tts to the opening of a 
,re,v finn or solo practice. Plt!tUC routi1111t' to 
settd ;,, t11u1ou11~c,ne.nts 111ul/t.tr 1ul1ltt:SS 
d1a11gcs to tl1e Alnba,un Stat~ B11r 
M<111IH1N/1ip Dcpartmcm, a, (334) 261-6310 
(ft«) or P.O. Box 671, Mo11tgo111,ry 36101. 
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About Members 
Hendon Blaylock DcBray, formerly of 

t01uud \Vlth Rushton, Stakcly, Johnston & 
Garrett PC, announ<'.e.,; Litt: openiog of her 
office, The Mediation Center. at 200 S. 
Lawrence' Street. MonLgon1ery 36104. The 
mailing addrC$s i, P.O. Box 104, 3610l ·OI04. 
Phone (334 ) 240-24 2 1. 

Michael G. GrafT,-o. fonncrly of)ohn D. 
Saxon PC, ~1nnoun,es the opening or Lav, 
Offices of Michael G. Graffeo, PC. Offices are 
looutd ot 2 100 SouthBridge Pad<way, Sui1e 650 , 
Binningham. The mruliog address is P.O. Box 
660815. 35266-0815. Phone (205) 871-7979. 

Christi A. Roberts announces the opening 
of her office 31 12440 Magnolia Avenue, 
Magoolia Springs. The mailing oddr<ss i• P.O. 
Box 1022, 36555. Phone (251 l 965 -9060. 

David W. Vickers ilnnounccs lhc opening of 
his office al 640 S. McDonough Strttt, 
Montgomery 36104. 11,e ,nailing address is P.O. 
Box 101, 36101-0101. Phone (334) 269-1192 . 

WiUiam B. \Va.re announces the opening of 
his oflkc at 3615 Vann Road, Suite 1168, 
Birmingham 35235. Phone (205) 655- 1492. 

Among Firms 
Akridge & Bakh PC announces that 

Katherine M. Klos has joined the firn1 as an 
associate. 

The Alnban1.a Department of Finance 
announces chat Jerry Carpenter has been 
appointed chief lcg,,I <ounsel. 

The Atchison Finn PC announces that 
C.'l.rvinc Laughu.m Ad11.m.s hos joined 1he firn1 
as an associate. 

Robert A. Beckerle, Amy Beckerle Smith and 
Vivian S. Beckerle announce the forn1ation of 
Beckerle, Smitl1 & Beckerle, with offices at Amy 
Square, Suite C. 712 Oak Circ.le Drive, West, 
Mobile 36609-4 224. Phone (251) 660-0 26 1. 

l!rudley Arant Rose & White LLP 
announces that John D. Bond. HI hos joined 
lhe. finn in its Charlotte office. 

Capell & Howell onnounces that Geo111e L 
Beck, Jr. has joined the firm as a m•mb<r. 

Richard H. Cat e.t PC announccs that 
Sandra S. Hutchinsoo n.nd Re.nee D. Kirby 
have joined the lirn1 as associates. 

Citrin & McGl01hrcn PC annou11cies 1ha1 

Elizabeth A. Citrin has joined the 6nn of 
(O IUJ$Cl. 

11ie Law Offices of Chris Steve Christ 
announces that Gregory D. Pugliese has 
joined the 6nn. 

Frede-rick T. Enslen and Susan Berman 
Norris announce the formation of Enslen & 
Norris PC, with offices locotcd at 6728 Taylor 
Court , Montgomery. Phooc (33•1) 244-7333. 

Hall & Hall LLC announce, th31 Kcvin T. 
Shires and 1·bon1as S. Hiley have joined Lhc 
firm as aisocia1cs. 

I-fa~, Wynn, NC".\\•ell & Newton announces 
that Snndrn Payne Hagood and Jan1es R. 
~1oncus, UI h:,:vc joioccl 1he firn1. 

Hubbard, Smith, Mcllwllin, Brtlkefield & 
Browder PC announces: lhat Robert M. 
Sp<-nce. fornierly with Crow·novcr. St.l.Ddridgc 
&-Spence, bas joined 1he firm as a partner. 

Earl H. Lnwso11, Jr. announces the opening 
of The Ul,v Office of Earl f,J. U1wson,Jr., a 
staff legal office of the Llbcrty Mutual Group, 
and that Go.ry L Weaver has jolnod Lh• finn. 

Nalwnura, Quinn & \Valls LLP announces 
thnt U'Slic Jeanne Horton has beco1ne 3 partner. 

NcurortcQvt.ry, Inc. a.n1taunces thal 
Kristen L. Miller h~s joined 1hc C(lntpany as 
deputy general counsel. 

Sn1ith Moore LLP announccs 1hoL BiU 
Stewart has joined th• firm in its Raltigh ollicc. 

Smith, Spires & Peddy PC announces that 
Thon1as M. Little and Marlin M. PoyJiter 
h:ave joined the firm as associates. 

Walstoo, WeUs, Anderson & Bains LLP 
announces LhaL April S. Rogt:rs has b«on,e 
an associat~. 

Jan1es S. \\'ard, Jeff \V. Parm.er and Kenneth 
Joe Vftli.on, Jr. announ« t.hc formation of 
\Va.rd, P1u::mer & \ViJson U C, ,vith offices at 
,100 Shad<S Crcck Parkway, Sui I< I 00, 
Birmingham 35209. Phone (205) 879-5997. 

\Vi1lson1 Jimmcr.son, Givhan, 1'.1urtin & 
~lcKinney PC announces that Tarn L Helms 
has become a partner. • 



lft•tt 1 •gattve Accou nttng r,oud Oe1ec.11an I IHQoHan Suppa'1 

Forensic lCPAs ... 

105 376 6630 

,nfo ·lortnuc-cpot ""' 
-• fo,•trJK--CPC:t ft.I 

1110 ArnSov1h Ho,b•f1 Plg•q 

1901 ~1.1h Avirnu• Uolfh 
01unlnghom, Alot.ama 3~iOJ 

Volvor,on ~.,.,, ,cos 



Memorials 
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Beck, Edward Neal 
HuntsVille 

Admitted: L998 
Died: March 8, 2004 

Brown, Alton Rives, Jr. 
Mobile 

Admitted: 1954 
Died: February 21, 2004-

Canty, Ronald Austin 
Montgomery 

Admitted: 2001 
Died: April LS, 2004 

Crownover, Walter Parker 
Tuscaloosa 

Admitted: 1962 
Died: May I 0, 2004 

Dawkins, Joe Mn'Well, Jr. 
California 

Admitted: 1978 
Died: tvfay 20, 2004 

Gamble, William Coleman, Jr. 
Mobile 

Admitted: 1991 
Died: November 2, 2003 

Green, John William, Tr. 
Huntsville 

Admitted: 1951 
Died: March 2, 2004 

Harris, James Douglas 
Montgomery 

Admitted: 1942 
Died: June 7, 2004 

Loeb, Bernard Frank 
Charleston, SC 
Admitted: 1950 

Died: May 31, 2004 

Lovvorn , Christie Jo Parson 
Huntsvill.: 

Admitted: 2002 
Died: May 7, 2004 

Massey, Timothy Alan 
Birmingham 

Admitted: 1977 
Died: June 25, 2004 

McDermott, William Henry 
Mobile 

Admitted: 1958 
Died: May 28, 2004 

Nelson, Carolyn Berryhill 
Binningham 

Admitted: 1969 
Died: December 24, 2003 

Smith, Hugh Virden, Jr. 
Montgomery 

Admitted: 1965 
Died: June 18, 2004 

Smith, Paul Gordon 
Birmingham 

Admitted: 1962 
Died: April 29, 2004 

Winston, Norman Green, Sr. 
Orange Beach 

Admitted: 1967 
Died: July 16, 2004 



WHAT ARE YOU LOOKING FOR 

401(k) plan? • tn a 

ALL DOORS LEAD TO THE ... 

~~A IT~ C ~ ri~.1\1 fi0 ~ ~ IR{%° 

Retirement Program 
J he ABA Members Retirement Program hos been providing retirement plons, $uch as 

40l(k), proOt slmrini nnd defined bencnt plans 10 law Jlmts for 40 years. Whether )'OU 

opcrnle a solo practice or a large fimJ, Lhc A.BA Progr:uu. can provide ,ln effective pion £or 

your nn:n. We provide: Orms with n full service solution lh:u includes plan ndministrntion1 

invcsLmen1 fle..XJbility and independent on-II.Ju•: iuvcsanenl advice [ro1n Fln.anelal Engines®. 

These service.< arc bundled together In n vnlue pockllgc designed specificolly for law nnns. 

Call one or our Plan Consultants today at (800) 826-8901 for a free ew lua1ion and cost 

comparison. Open the door and see tire value inside. 

WWW.ABARETIREMENT.COM 

ABAMIMBERS 
RITIREMINl 
PROGRAM ALABAMA S1i\TI: BAR 

FQI :a l'.llJ))' or tli,r """'TJ"lld Wllh 1no1c compldr. lftlcum,uc,11. wh1dm1 durgts ;ind a.pcn,u usacuial with tbc rrosnun, "' to •J>Pk •ith II Pl11n Ctnuuluru , 
call (l\.'.ll)).fll6.eQOl. t'oll _.,.. ,1ho:mumatLCt,m or wulc tt> ADA ),kmba,, P.olmnalt ~ l'O !kw: llJ6 • t\!IIO!l, MA 0?107 ·~ • ablmimnm1~w:im0eth11r a:111 

ftn.ttlclal Ebpnm• ts. a reptmd uuurnwll ol l'i.niancl.J.I fiwuc, Int. All ..t,1>qry ~ 11re pronckd by Rnairu.l t,iajno Mt;i.on, t... L..C.. 11 !C"tkrlll}y·Jt~ 
in'lt'llmcnt 11d,i.1or Be sure 10 ,ud the r11npcctu1 CJ1fl'l111ly btfo1c you mn·w or k1ld money Tbc: Projqllm I• 1ni111blt thro,,aJ, 1hC' At.Jt,11m.. Sw!t l\Jr llt 11 
mtm!ker bcndd IIOWT~'¢f. r.hb don not con11hu1r, .a.nJ IJ 1n 110 w~y II rc,:omm.md~uan wnh rttptc1 tO •nr ,sccurt1y &h-'• 1, 'ID1l1hlt through the Proi111m 

,,.,,, cffislrecl 



Stu's Views C> 2002 Stu AJI Rlohts Reserved www.stus.com 

Pro Bono Volunteer 
at Home 

"Cindere lla lived below the poverty line, 
was fo rced to work in violation of fair 

labor standa rds, and had many 
fam ily law problems." 

You provide the happy ending .. . 
Join the Volunteer Lawyers Program 

Todavl 

Address'--- - ------------ City, State , Zip __________ _ 

D Adoption/Leg iti mations 
D Consumer (to include ut ility, cred it problems 

defense of cont ract act ions) 
D Real Property (to include deeds, mort gage 

fo reclosures, evictions) 
D Probate (to include simple wills and 

small estates) 

0 Bankruptcy 
D Family Law (cat egory includes a limony 

chi Id support, custody and post divorce 
proceedings) 

O Uncont ested Divorce 
0 Divorce (involving abuse) 

Complete and Fax t o the Volunteer Lawyers Progra m (33 4) 261- 6310 . 
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Legal Services Alabama , 
Equal Justice Initiative 
of Alabama and 
Alabama Prison Project 
Receive Alabama Law 
Foundation Grants 

H 
undttds of people in Alabama. 
who could not afford it them
selvC$, wm receive free legal serv

ices from Lcg.11 Services Alabama this 
year, thanks to grontS from the Alabama 
Law Poundation's IOLTA (Interest on 
Lawyers ·1~us1 Accounts) gmnt progr:rm. 
A S90,000 grant was given to the LSA for 
2004. 

In I'cbruary, Alabama's three, separate 
Legal Services corporations united to 
Corm a single, comprd\cnsi~, statcwi& 
progn,m, Lcg-11 Services Alabama. 
Recommended by the Alabama Task 
Force on Roconfigur.nion, this ~. intJe· 
gr;ited system positions the Alabama civil 
justice community 10 better provide 
,qual aCCC$$ to justlce for all. 

Almost 700,000 dti1.cns of this state 
live at or below the poverty level. Thes<e 
fumilies have approximately 154,644 legal 
needs a year. Between Legal Services pro
grnms and pro bono programs, just over 
16,000 or eligible low-i11come citizens 
rc<:civcd legal assistance in 2001, a gap 
between services needed •nd services 
rccdvcd of over 138,000. 

As a new vision for delivering legal 
savices to the statt's low-income dti· 
uns. l..cg;ll Service. Alabama improves 
the coordination of resources and 
improves fundraising. 

One of LSA's mOSI integral sources of 
funding is the IOLTA grant h rc<:ci,-ed 
from the foundation this year, funds that 
LSA could not do without, according 10 
LSA Executive Director Melissa Pershing. 

The Equnl Justice lnitfativc of Alabama 
is also receiving• grant from the Alabama 
Law Foundntion's !OIJ'A program, this 

time in !he amown ofSl9,000 to contin• 
ue their work assi>ting anomeys who are 
representing indigent defendantS in the 
post-conviction stage of cnpiral cases. 

Bryn_n Stevenson, executive director of 
the orgn.ni:rotlon. ncknowledged the large 
part the foundntion hns plnyed ia the 
organiution. 

The Afabnm,, Prison Project, another 
grant recipient, rnai«,s $life that judges 
31ld juries in cnpital cases have all the 
informatlon they need before sen1cncing. 
The Projttt rcantly ttccived a $9,000 
gr.mt from the IOIIA program. 

The funds will provide gcntral support 
and further the work of The Alabama 
Prison Project as it performs investigative 
functions to llid atlomeys appointed to 
capital cases. The found,uion has award
ed a grant to the Project every year smce 
1989, for a total ofS661.21S. 

The Project's director, Lucia Pendlaad, 
expressed her gratitude for the founda
tion and the grnnt. 

The Alabama Law Foundation is affili
ated with the Alabama State Bar and is a 
charitable. tu-exempt organization dedi
cated to law-relllted charities. 

The 101.l'A program allows anomeys 
to convert their commingled client trust 
accounts to interest-bearing accounts. 
The interest is then forwnrded to the 
Alabama Law Foundation, which uses the 
money to award gnnts for law-rcl31ed 
charitable projects. 

This year, appmximotely $128,000 was 
given i11 grants, and since 1989, the 
AL1bamn I.aw Foundation has provided 
over $ 12 million in grnnts tluough its 
IOt.:rA progr3m. • 
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ALABAMA STATE BAR 

(P!JOtogmph by Fouts O,mnu:ttinl Pl1<1togtapl1~ ,\1ontgomrry, pl1otQfouu@'aol.co111) 

STATISTICS 0 F INTEREST 
Numl>er sitting for exam ................................................................................................................................... . 
Number certified to Supreme Court of Alabama ........................................................................................... .. 
Certification rate~ ............................................................................................................................................. .. 

Certification Percentages 
University of Alabama School of Law .............................................................................................................. . 
Birmingham School of Law ............................................................................................................................. .. 
Cumberland School of Law .............................................................................................................................. . 
Jones School of Law .......................................................................................................................................... . 
Miles College of Law ........................................................................................................................................ .. 

' l11c/11des 011/y rhose suacssf111/y passing bar exam and MPRE 

260 
123 
47.3 p<?-rcenl 

59 .J percent 
29.7 percent 
73.9 percent 
50 percent 
9.1 percent 

For full exam statistics for the February 2004 exam, go to www.alabar.org, click on "Members:' and then che<k out the 
"Admissions" section. 
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Alabama State Bar Spring 2004 Admittees 
Adorns. Carvine I hlrl, Tona Vollendorf Pauer~on, Jilmes D0tmie 
Akins, Cl,ristopher Alan l 1t1ycs. Joshua Patrick l'iuman, Akthea 
Alexander, Desiree Celeste I krkc. ).,hn Michad Price, ChJrles II 
Anderson, William Dominick Hewgley. l.allt'll Renee Pritchell. Nancy K.,thcnnc 
Argo, Jacob Dale l-li;,t. ) )()ward Ra)' rr. Pvl.int, Michael Alan 
Ary, Angela Ste,vart Hobson, Thomas Michael Sr. Ramey, Brian Anrhony 
Barnard, Julie Plan1 llolmcs, Elizabeth Wilson Rnmpy, Julie Anna 
Barr, Philip Adam Hooper, Snnford Graham Rnwls, Angela Slate 
Beard, James Will I toward, Kelvin William Reid, Ronald Patrick 
Bearden, Joshua Steven I luffstuder, Christopher Mark RohcrL~. Lauren DavL'> 
llcckcrle, Vivian Sheffield 1-iughes, Judy Anne Robcrrson, Michael Finl,·~ 
&di , Shelia Anne llunt, Anihouy Paul Roger,. Amy !lira 
Bedsole. Chester McCorquodale Hunt, Marcus lee Runnels, Gathel Oliver Ir. 
Bowie, Courtney AlyS$a Jackson, Alan Lavon Sasser, Tommie Faye 
Brnswell, Kasie Moore Jackson, Susan Elizabeth Senft, Pamela Vern 
Brock, Leslie Kristin Jefferson, Carthenin W.,lkcr Sh.iw, Joseph Allan 
Bruner, Robert Page Johnson, Beverly Em,-,.tinc Shepherd. Steven Grunt 
Buch, Vanessa Michelle Johnson, Herman Naihaniel Jr. Shores, Joseph Blair 
Burgess, Charles Monroe 111 John'IOn, Sherry Lynn Sketo, Kaiherine Riley 
Burns, Steven Andrew Johnson, Sheryl St rykcr Slaten, Angela Sue Walker 
Uutlcr, Kevin Todd Jordan, Audcey Kathleen JC)ncs Smith, William Bradley 
Calvert, Tracy Orr Kennedy, John Kirby South, lustin Gregory 
Carr, Leigh Ann Kim, Ronald Walter Sow.1111-a, Adam Gerard 
CM roll, Price Hugh Kirby. Renee Deni~ Steely, Kenneth Scou 
Cash, George Edwin Kirpalani, Jagdesh Bhagwandns Stephenson, David Winn 
Collins, Jane Gunn Lambert, Judith Schutzbacll Stroud. Robert Charlc6 
Denn, John Jeffrey Lnwson, Harry Steven Sullivan, Ward Stephen 
Dill, Nicole Minetree Lewis, Billy Wayne Jr. Swi,kard, Dawn Ann 
Drosutis, Harry Antbony Lilly, Sandra Elaine T.mdct, Steven Neal 
Duerr, Douglas Jeremy Linder, Michael Mark Jr. Terrell, Michael Van 
Durst, Tiffany Anngelec little, Sonya Marie Toole Thrasher, Carla Kay 
Edwnr~. Amanda Ann Madison, Lori Anne Tidwell, Tanya Leigh 
Pcrgul>()ll, Jason Malone Markham, James Ross Tisdale, Audrey ChaLe.1 
Pcttcrolf, Pamela Bryant Mnrks, Kemberli Latresn Tonder, Michael Jay 
Fields, Teri Danielle Masood, Asim Griggs 'l\1eliscu, Charley A111hony 
Fountain, Dana Lynne McClure, Chester Bcnneu lJ Turner, Glen Elliot 
Frias, Brenda Moorer McGlaughn. Michael David Vick, Ge:rald fones fr. 
Gardner, Lisa France,- Minchin. Jonathan Brock Vines, Edward Benjamin 
Givan, Juandalynn Delenthia Montiel, Joi Tarum Wal~ton, Clifford llugh 
Gober, Adam Shea Montross, '"illiam Robert Jr. Wah,orrh, Daniel Richard 
Godwl n, Lo!wis Cb ristophcr Moseley, Max Anderson Woync, Hilary Alison 
Goodson, laura DeVaughn Nalu, Jennifer Ingeborg While, John Calvin 
Gravt's, Michael Anthony Nnstrom, Karl Steven Wiggins. Judd Jerome 
Cirillin, Hiram Lee Jr. Nichols, Sandra Sarah Williams. Brian James 
Gris~om, Candace Ursula O'C1tlaghan, Christy Lynn Williams, Tari DeVon 
Gurhric, Todd Patrick Odell, Gordon Wendell Jr. Willis, LuAnn Baile)' 
Hancock, Robert Daniel Odom, Eli1.abeth Pugh Windham, Donald Alan Jr. 
1 ln(kins, Ronald Hugh Outlaw, Wanda Diane 
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Lcri Arm< Madison (2004) antf 
Cl,orla Bradford Stinson (1003) 

Admitt<e n11d husband 

Ka1h,ri11, Rilt y Skero (:!004} and 
Dtmris Riley ( 1976) 
Admiuu and /01111:r 

/1.'1(<1/r Mlnrrr" Dill (2004/, Andrew Dill (2002/ nrrd 7i>m Mirlrtru (1988) 
Mmittee, lmsbarrd 011d brotl,cr 

Viv/1111 Slrrjffold 8erkorl/" (2004), Bob Btt kcrle (1961) nrul Amy Beckerle Smirl, (2003) 
Adm/Hee, /111sb1md 1111d dm1g/11r r 

SE I' 'I I 1\1 hf. H. ;z O o ..f 

Lnuren Dm•is Robuis (2004) 011d 
Stuart D. Roberts ( 1998} 
Adrrriuu 011111,usband 

Angie Slat<rr (2004) n11d Jone Ewms (1989) 
A1l,11itter nud ,nother-in-law 

Jim B,·nrd (2004/ nrril Will Bt·ard (1973) 
Ad111ir1tr 1111d fathrr 



Midtatl McG/a,.g/111 (1004), Judgt William D. R1t~II. Jr. ( 1974), 
Ja111d \I( McGlaug/111 (1992) a11d Elcab(l/1 Golso11 MtGlaug/111 (1992/ 

Atf,,,;,ru, father-in-law. brother nud si5te,,.fu .. ta,,, 

Srt,·c11 Gram Sltcpltffrd (2004) and 
Ltig/1 Rigbr S/1cp/1erd (1998) 

At/111irtrc a11d wife 

Joi Tn111111 Mo11tiel (2004) n11d 
Mark G. Mo11ticl, Sr. (1981) 

Ad111itrct 1111d /11,sl,m,d 

C/wr1"s Price, II (2004), S11san Price (1990) and fut/gt Clwrlcs Price (1975) 
Atlmitlee, sister QII(/ fntltcr 

NII)' ltim RDgtrs (2004) and 
Jotl S. Rogers. m ( 1980) 

Ad,uitt••t-a11d farhc.r 

Mark //11Jfs1111ler (2004) m,d 
/. ·rerry Huffswtlcr, Jr. (1957) 

Ad111it1e,· a11d fnr/1er 

1!011nld H. llnrkins (2004) and 
Dc/111t11/1 MMtiso11 (/980 ) 

Ad111itte,• 11111/ wife 
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THE AL A B A MA S TATE B A R 

Leadership Forum 
Ill' I':\/ RU;; 1-1. (,R,\\ 'I-S, JR. :\.\/1> :\I !'CF ,\/ 1\NLlY Sl'IW/:11 

A 
I its May meeting, the Board of Bar Commissioners of 
the Alabama State Bar unanimously voted to create the 
Alabama State Bar's Leadership Porum as proposed by 

then President Bill Clark. The leadership programs adopted by 
many of our states and cities have given rise to such programs in 
various bar associations, e.g., Cincinnati, lndianapolis1 

Louisiana, Penn:;ylvania, Texas, California, and Florida to name 
a few. The inaugural class of the Alabama State Bar Leadership 
Porwn will begin in January 2005 and gi-~duate in May 2005. 

The mission of the Forum is to produce comlllitted and 
involved lawyers willing and able to fill significant leadership 
roles in the local and state bar associations, in communities and 
i11 state organizations and to serve as role models in matters of 
ethics and professionalism. The goals are: (I) To raise the level of 
awareness of lawyers as to the purpose, operation and benefits of 
the Alabama State Bar; (2) To build a core of practicing lawyers 
to become leaders with respect to ethics and professionalism, 
resulting in raising the overall ethical and professional standards 
of lawyers in the community; and (3) To fonn a pool of lawyers 
from which the Alabama State Bar, state and local governmental 
entities, locaJ bar associations, a.nd community organi1.ations can 
draw upon for leadership and service. In short, it is anticipated 
that the future leaders of not only the state bar will come from 
this group, but also leaders of our state, cities and counties. 

Potential applicants will be asked to submit an application, a 
copy of which can be found on the ASB Web site, 
Mvw.alabar.org. For the inaugural class, those applications must 
be completed and mailed prior to November I, 2004. A com
mittee of commissioners of the Alabama State Bar will review 
these applications and make recommendations to the Board of 
Bar Commissioners as a whole for selection. While there is no 
age requirement, participants must have practiced law for not 
less than five years and aot more than ten years. 

Each class will consist of no more than 30 participams. The pro
gram, consisting of four sessions, will begin in January of each year 
and will meet 0 11 Thursdays. A nomiaal fee will be charged with 
scholarships provided to those coming from public service areas of 
the bar. The final session, which will occur in May, will consist of an 
all-day training session, a social and a dinner with speaker. The 
graduation or induction exercise will occur the following day at the 
regularly scheduled meeting of the Board of Bar Commissioners. 

The contents of the sessions will include: 

Leadership for Lawyers 
This session will provide participants with an understanding of 

the essential elements of leadership through involved discussions 
about basic leadership principles, individual leadership character
istics and general leadership obligations, styles and skills. 

Leadership through Service 
This session will introduce participants to the opportunities 

and needs for leadership in the state and local bar associations, 
legislature, judiciary and the community. Information will be 
provided regarding service opportunities. 

Ethics, Justice and Values 
This session will explore the development of ethics in the 

Alabama State Bar and review ethics in the practice of la<v. 

Professionalism 
This session will define the nature of and goals involved in 

professionalism. It will examine tbose characteristics and behav
ior of members of the Alabama State Bar which promote high 
standards of civility and professionalism, as well as those prac
tices which tend to adversely affect leadership and professional
ism and tend to destroy congeniality. 

Alabama State Bar 
As a part of the various sessions.. the operation, programs and 

benefits of the Alabama State Bar will be examined. Such infor
mation will give an overview of the Alabama State Bar, normally 
received by commissioners. 

If you are a lawyer who meets these requirements. please send 
in the application and become a graduate of the Alabama State 
Bar Leadership Fonnn. • 

E. Allen C!lodd, Jr., and John David Dodd have donated a 
substantial gift of $10,000 to establish the William D. "Bill" 
Scruggs Leadership Pund which will be used to underwrite 
the Leadership Forum. 

Patrick H. Gr11ves. J, 
Bradley R. Higlttowl!f is an associate widl Ctrt1ei¥1 & StnllU IJ.P 11\ 
Blrm,ngh;vn He rOO'tlerly ietWld as t.nv dtni to the Hcriora~ 
M>,varet A. MahOO"f. ~ Ju6Je lor 1ho U S. Banlfl.l)"' 
C4i.r1 tor the Soulhom Omtitt ol Alabarta Hightower recen-ed his 
unck!fgralllate de!Jee from Alblm Univec,i~ and his JJ). 1mm me 
~o f A1w3m8 Sc~ of Law, 

Alyce Manley Sp11Jcll 
Aftce Manley Si:niell pracbces ~h lhe Tuscaloo$&: lifm o, Sc,,vell & ~I PC.. Sile 1s a 
gnd;iate of The lklM!f"ffly of Allbama Schoot ol Law 8RI was ffl ml!d It> 1he ASS in 
1983. She Cll'lenlly repr8WQ lhe 6th c.ctat. place no 2. on !he tioard of bar COf1'Yl',GS1on· 
ers. n is a membet ol d'le ii:111 bar's ht!Qunl Oefen:se S)fflposiurn. 
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Misrepresentation In 
The Insurance Applicatio n 

A pplying for insurance is the first step townrd establishing 
n contractual relationship whh nn insurance carrier. 
However, the application process is sometimes taken 

lii;hlly by the prospective policyholder or by the insurance 
agent, ultimately resulting inn loss or CO\'Crage. 

lruurancc Cllrriers occisionally le11m that the policyholder 
m.,de one or mo« misrep=tntlons (by which I mean either 
an affll'tn31ivc stalffllent or an omission o( infonnation) in the 
3pplication for insurance. The insurance c,rricr may discover 
this befott a loss and decide to canccl the policy or the carrier 
m1y not learn or the misrcprcsenuuion until after a loss, at 
vhich point the carrier could rescind the policy und deny the 
•1111. 11,e grounds 3J1d mechanisms for both cancellation and 
cisslon ore discUSS<ed below. 

.. - .. Ill{ carrl<r cun rescind a policy i( the insured makes fraudulent 
or material m>mp=tation in the insurance application. The 
misrcpr=ntarion in the applicition often does not co= to 
light until n/rcr a Joss has ocrurr<d. For example, the claims 
adjuster moy learn for the first time thot the Insured docs not 
hove a Ylllid drivers license when he or she reads the accident 
report prepared by the police. An cxan11>lr rrom n different con
text is where the carrier !cams post-loss that the insured mis
represented his health in the application for life insurance. Set 

Hl I I\\/ 1/\( Ii./~ 

e.g. D11re11 •. Norrlrn~tm, N111'/ uft /11s. Co., 581 So.2d 810 
(Ala. 1991). Many stntC6 have specific rescission statutes thnt 
govern these situations. In Afabonm. Aln. Code§ 27-14·7(11)(3) 
provides: 

AU statements and descriptions in application for an 
insurancc policy or annuity contract, or negotiations 
thcttforc. by, or on b<,h•lf of, the insuttd or annuit•nt 
shall be dttmed to be a rcpr<~nllltion and not wamuuy. 
Misrepresentations, onussions, con=lmcnt of f.te1 40d 
incorrect statcmtnts sh31J not permit a recovery under 
the policy or contract unless either: 

fraudulent; 
material £ither to the ncccpmncc of risk or 10 the h11z. 
nrdous assumed by the insurer; or 
the insuru in good fnith either not havc issued the policy 
or contraC1, or havc not 1$$ued the policy or contract ot 
the pttmium rate os •pplicd for, or would not havc LlSucd 
a policy or contraCt in ,as brgc an amount or would not 
Im-., provided oo,,:n~ whh ~peel to the h.u:ard result· 
ing in a loss if the true focu had been known 10 the 
insuttr as required either by the opplication for the policy 
or contractor or otherwise,. 

Alabama cases interpreting this stotute have consistently held 
tlm • carrier can void a policy if the insured's actions In rom• 
pleting the policy application arc mode with an intent to dec:tive 

I II I \ f \ R 4. \f \ I \ \\ l J R 309 



(fraudulent) or if the insured innocently misrepresents a fact 
which is material to the acceptunec of the risk (no intent 
required), or if the carrier in good faith would not have either 
issued the policy or would hove issued the policy under diffe1·cn1 
terms had the requested information been disclosed (no intent 
required). See e.g. Taylor v. Golde11 Rule Jns. Co., 544 So. 2d 932, 
936 (Ala. 1989); Natio11al Savings Life Ills. Co. v. Dutton, 419 So. 
2d 1357, 1360-61 (Ala. 1982); Bankers Life & Cas. Co. v. Long, 
345 So. 2d 1321, 1323 (Ala. 1977); Clark v. Alnbama Farm 
Bureau MIit; Cas. Ins. Co., 465 So. 2d 1135, 1139-1140 (Ala. Civ. 
App. 1984). Note: This statute applies only to applications for 
initinl policies; the carrier cannot rescind a renewal policy based 
on misrepresentations in the originaJ application. Alfa Mr11. 
Geneml Ins. Co. v. Oglesby, 711 So.2d 938 (Ala.1997). Therefore, 
it is prudent for the carrier to require a new applia!lion for each 
renewal policy. 

Under certain circumstances, a carrier may have an obligation 
to investigate further the representations on the policy appl.ica
tion. This requirement is only activated where the carrier "bas 
sufficient indications that would put a prudent person on notice 
so as to induce an inquiry which, if done with reasonable thor
oughness, would rcvcaJ the trulh." Long, 345 So. 2d at 1323 (cit
ing New York Life ltrs. Co. v. Strudel, 243 F. 2d 90 (5th Cir. 1957)). 
Jf the carrier fails to investigate further, it c.moot cancel or avoid 
lhe policy based on lhe misrepresentations of lhe insured. 
Whether the particular information disclosed to a carrier would 

• BIRM INGHAM • MONTGOMERY • 

have prompted a reasonably prudent insurance company to 
investigate an applicanl is an issue for the jury. Steplre1li v. 
G11nrdin,r Lifelns. Co. of, \meriea, 1984. 742 F.2d 1329; D11re11 v. 
Northwestern Nat. Life ifls. Co .• 581 So.2d 810 (Ala.1991); Long, 
345 So.2d 1321 (Ala.1977). 

The Alabama Supreme Court has held that a carrier may void 
a policy and refuse to pay a claim if the Insured made a false 
statement that was material to the acceptance of the risk by the 
carrier or the trulh would have caused the carrier to not issue the 
policy. Narional Savings Life /tr,. v. Dutton, 419 So. 2d. J 357 (A~,. 
1982). Tl,is indudes botlr inmx:ellt and imentional misrepresema
rions on ntr insurmrcc application, unless the policy itself limits 
this doctrine by including language suiting that only intentional 
misrepresentation will void the policy. Therefore, it must be 
determined if the carrier would have issued insurance to the 
applicant if !he carrier possessed the truth. To prove the misrep· 
rescntation was material, the carrier must be able to offer more 
than just testimony from one its own employees that coverage 
would not bave been issued. The carrier must be able lo establish 
that that the misrepresentation wos material to the acceptance of 
the risk. Stare Farm General Jns. Co, v. Oliver. 658 F.Supp. 1546 
(N.D. Ala. 1987). A material fuct has been defined as: CI) a facr 
that would increase Lhe risk of loss; or (2) o fact that if known 
would have prevented the policy from being issued. Se,, Nat'/ Sav. 
Life Jns. Co. v. Dutton. 419 So. 2d 1357 (Ala. 1982); NIM York Life 
Ills. Co. v. Zi1•i12, IO So. 2d 276 (Ala. 1942); Empire Life Ins. Co. v. 
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G,-,, 55 So. 166 (Ab. 1911). Whether the reprcsenm,ou or omis
sion mode by the insured w.u "motcrial" 10 the acceptm1cc of tbe 
risk is ol111os1 always a question for the jury. S.,c Bt1111ett , •. 
M1111111/ 0/0mn/in, ltrs. 0, .. 976 F.2d 659 (l llh Cir. 1992); Stnt<
Parm Genmil IJJS. 0,. v. Olivt1r. 658 F.Supp. 1546 (N.D. Ala. 
1987): Pim Pi11mu:ial Ins. Co. ,: Tillery, 626 So. 2d 1252 (Ala 
199J); Qark v. Afnbama Form 811m111 Mut 01.1. Ins. CA. 465 So. 
2d 1135 (Ala. 1985). The is>uc of whether• Jl'U'licular faa 
incmua the risk of lo» usu med by lhc insurance company is 
11150 gencrnlly one for jury. Howtvcr, it h"' bttn held chat there 
nrc ;on,e conditions which increase risk of loss a, n maucr of law. 
ClnrA, 165 So.2d 1135 (prior convictions for crimes of moral 
turpiluclc); Liberty M11io11al Lift lm11ra11a, Co. ,: 'l'rmm11c/, 33 
Al~.App. 275, 33 So.2d 479 ( 1947) (cmcu); Gum, v. P.1imine 
/1rsuru11re Co., 217 Ala. 89, I 14 So. 690 (1927) (misrq,r= ntation 
of extttll of ownership int<ttSI). Compare. So,=ign Camp, 
IV.0.IV. 1•. Harm, 153 So. 870 (Ala. 19'4) (gen=lly, wMherdis
Ca\St incre.,scs risk of loss to insurer is for jury, although cour1bas 
declared that $()me diseases increase risk of loss OS n»ner of law). 

' Ilic carrier must refund 1hc premiums for the policy rescind
ed. In the cnse of property and casualty policies, the premiums 
mwt be tendercd into court. Ala. Code§ 27-l4·7(b). Alabama's 
Cadr docs no1 address whether, in lhe contt:Ct of other t~ of 
policies. the refund mlUt be made into court or Coln be st'tll 
dircnly 10 the insured. 

Cancellation Policy 
Mnny States have sta1u1c., th:11 govern canccJl3tion of insurance 

policies. Further, different s1•1uws or standarch will opply 
depending on the type o( policy in\'olvcd. For a.imple, in 
Alabama, Ala. Cade~ 27-23-20 et S<.q. applies to un,eJl;uio n of 
automobile liability cover•ge; it docs not apply to other coveroges 
in the auto policy (such " collision) nor to other types of poli
eie,: (such us health or Ille policies). 

1b illus1rn1c how a canaellotion statute affect~ hr,-, .md when a 
corrier con cancel a policy lie/on·,, loss, we can loo~ .11 A/11. Cade§ 
27-23-20 cl set/., whim set, <>ul the grounds for ,.111cciing private 
automobile policies. The •i.:.:cruhlc reasons for ,ancrll.uion :ue 
set forth in Ala. Cotk§ 27 B-21: 

An automobile pohcy m,I\ only be canccllcd for one of 
the following rcaKln\: 
( 1) Nonpayment ol premium: 

( 2) rlie po/iry wm o/1111i11ctJ tlrrough n mnt<'fit1/ 111isrepre
SJ111tntion~ 

()l 

141 

Any msured violated any of lhe term, anJ conditions 
of the policy; 
11te tWmc,i r,,sr,re,J fn,1t:d to disc/oy /111/1• /ri, motor 
1'l'hiclc t1Lci1lrn1> a11d manng traffic vi,,l,1tinrrs for th< 
pti:ceding J6 months if call/!ll for in tlrr 11ppli,111ion; 

Thus. thrtt of the nine grounds for canccllBtion relate to mis
rcprcscntorions in the opplicntion. Each of !hose three grounds 
up lid tly or implicitly requires a material misrcprcscntotion. 
Tho1 mnkes sense because the carrier does not core nbout (at 
leas1 before a loss) a minor or immaterial misrepresentation 
ond would rather lcttp the policy in force and the prrrmums 
coming in. In order to octually ancd a policy. 1he carrier must 
notify the named imured in writing by mailing or delivering 
1he notice to the last known mailing address for the namcd 
insured. According to Ala. Cade§ 27-23-26, "Proof of mailing 
of notice of cancellation or of reasons for c.1ncellation to the 
nomcd insured at the address shown in 1hc policy $hall be suffi
dcn l proof of notice." However, the carrier siill hos the burden 
to prove mailing; 

IWJhtre an insurer is setting up cancellation as a defense 
on a policy, it has the burden of proving by clc:ir and 
convincing evidence that the notice of anccllalion was 
moiled to the insured. Proof of actual receipt of the 
notice by the insured is no1 required, and where die 
insured insist>, as in chis case, that the no1lce was never 
received, it becomes a question of f.ict as 10 whether the 
cancellation notice w.u properly mailed. 

S1ricl/a11d v. Alabama Fonn 8t1m1u Mui. Ou. Ins. Ca., 
Inc., 502 So.2d 349 (Ala.1987), citing Hillinr v. Stntt Fann 
Mutual Automobile /111. 0,., 451 So.2d 287, 288-89 
(Ala.1984). 

In S.1 p11rte Alfa Mm. Gc,wml Ins. 0,,, 742 So.2d 182 (Ala. 
1999), rehrg den .. the AIJbamo Supreme Court clarified that the 
smu torily requircd proof of mailing only applies to automobile 
li.1bihL)' policies. It aL,o held that "in the absence of any othu 
\hltutc governing notice of ancellation of insurance or rejec.• 
tion of an application for insuran.:-e, the outcome of this case 
depends on the common-low rules regarding proof of mailing." 
It/. nl 186. 

The notice of cnncella1ion must be mailed or delivered to the 
1Mllltd insured 20 days prior tu the effective dntc of the canccl
l,11inn or ten days in advance if the policy W\l.\ cnncdlcd for 
nonraymenL &-c Ala. Cod~ S 27-23-23. Of course, you mwt 
11/wai·, look 10 the policy terms to m•« sure 1he curie r has nor 
conrrarn,ally expanded 1he notice provisilln or otherwise limi1-
cd ii. ability to rescind the policy. 

1'he 1101jce of cancellat 10n must either include the reasons for 
c.111'cllntion or a statement informing the insured. "thnt uroi, 
,,rltten request of the named insurcd, n,ujl«I or delivered to 
the insurer not less 1h.m 15 dnys prior 10 the elli:ct ivc date of 
.:.111,cllatiun. the in1tircr will '))«if)' the reason, or rcJ,ons, for 
ou.:h c•n,dl.ttion." Al,,. C.,•dt'i 2'>-23-2:\. U ,ud, request is 
m:ciwJ. lhe,amcr mu•t reph to the n,quc,,I within me cby, 
and provid,, the inruttd tlu, reason or reason, tor c.imdl.ttion, 
Ste .1/a. C.odt § 27-23•26. furthermore, if the policv i• cancelled 

~ 
(or ,,ny olher reason, lh•n nonpayment of premium, I he carrier 

'/1,e '.Ja~td i11,11,rd (i,lltd tu '.lisrfo,<r III Iii$ writt,111 ~ must notify the in,urcd of the pos· 
11pplw1tro11 or III mran~ 10 111q1nrr by /r,s t,rokcr, or ...-1!. JI'" " sibility of obt.iining insurance 

(5) 

by rlrt 111111rtr 01 11> agent infomrntiOII n,u,sal')' for t}U' ~ _.~ , 1brough tlu, mutomob,le ~ 1gned 
acceprru1rf or proper rating of the ri,A: .., t<• ~1 · risk plan. Stt ,I/a. C:ad, ~ 2~ 

(t>)-(9) [subsections 6-9 rel••• to fube d.11m,, member:; ~"-~ , ~ \ ' ~ 23-26. 
ship in a requlttd organization, the ~ ~ , " In alt} c,Tnt. the cancella-
d,:ivers ability (legal. phy.tjal .,,. , 1 

..._ ·f.iJ · ~ ? \ tion mu.,t b.-ni•de b) somc-
nnd otherwi~c) II' or~rJlcJ ft"- -R, , .,...{> onew1tb the ,,uthOritylO 
vehicle, and I ha condition or ~ ~ -.' ~· ,:.p," cancel the policy. The carrier 
use of the vclliclc. clc.] ~ ' .. e~ 11.5elf can Issue the c~ncellation or a 
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general agent can cancel lhe policy. A general agent bas been 
defined as an agenl who possesses the power lo bind the carrier. 
According Lo A/n. Code§ 27-7-1 a general agent is able to "solic
it and negotiate insurance contracts on its behalf, and if author · 
ized to do so by the insurer, to effectuate, issue and countersign 
contracts." 1'be general agent's actions arc deemed to be thoS<C 
of the carrier and the carrier is directly liable for the action of 
tbc general agent. Washington Nnr'/ Ills. Co. v. Strick/and, 491 
So. 2d 872 (Ala. 1985). 

Tbe policyholder has no coverage for any losses which occur 
after the cancelJation date. As expected, rhe.re are exceptions t.o 
1his seemingly obvious rule. One such exception is where the 
policy is intentionally or uninlcntionally reinstated. 

Effect of Acceptance of Premiums 
After Cancellation 

The carrier's acceptance of a premium after cancellation \vilJ 
reinst:ite the policy. See Gulf Gate Management Corp. v. Alliance 
/11s. Group, 638 So. 2d 862 (Ala. 1994). In foct, even accepting 
half of the premium can reinstate the policy if the insured does 
not have knowledge 1hat the policy has lapsed. Progressive 
Specialty IJIS. Co. v. First Commrmity Bank, 2000 WL 6409 I 2 
(Ala. Civ. App.). "The act of accepting an insured's premium 
payments constitutes a representation by the insurer thn! the 
policy is in full force and effect." 571 So. 2d 1092, 1095 (Ala. 
1994) vaca1ed on other grounds, 499 U.S. 956 ( 1991 ). See a/so, 
Nationwide Mm. /us. Co. v. Clay, 525 So. 2d 1339. 1343 (Ala. 
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1988) ("By collecting premiums, [the insurer ! was ratifying the 
existence of a contract, which is inconsistent with ii,; posi1ion ... 
that misrepresent:itions on the par! of [the insured) voided any 
contracL"); See also Gulf Gare Mgr Corp., supra. 

There are several factors to be considered when dttcmiini.ng 
whether acceptance of premiums has reinstated the policy: 

whether the insured was billed by 1he insurer or merely its 
general agent; whether 1he insurer had served notice of ils 
election 10 rescind the policy a l the time it accepted the 
premium; whether the receipt of the premium was i.nad
vertent or intentional; whether retention of the premium 
was pem1anent or ten1porary; and whet.her the prcn1ium 
was returned witliin a reasonable rime after the payment 
came 10 the attention of responsible officials of the insurer. 

Sielski v. Commercial £us. Co. of Newark, New Jersey, 605 
N.Y.S.2d 599,600 (1993). 

If the premiums were only demanded for a short time subse-
quem to discovering the misrepresentations in the application. 

"It imay be) found as a fact there was no waiver by the 
plaintiff of the right to maint:iin this action or to urge 
fraud. Tbe recdpl by the plaintiff of premiums, continu· 
ing for a short rime after it first had inforrn:uion tha! a 
fraud had been perpetra1ed, did not constitute a waiver. 
Plaintiff bad the right to follow up 1he information and 
to investigate what the facts were, and it is found as a foct 
that the plaintiff acted with reasonable dispa1ch." 



Mt1ropolitn11 Life /,u, 0,. v. DI Novi, 139 Misc. J , 247 
N.Y.S. 578 ( 1931 ). This case hos been construed as hold
ing, "the continued receipt by the in1urer of premium, 
for a short time after discovtry of fraud docs not effoct a 
wJi\'tt of its right to cmcel, there being• right to reason
able investigation, and 1he insurer having acted wi1h rea· 
sonable dispatch." Couch on lnrunu,ce 3d Ca11cellntio111> 
Re<eissio11 § 31:114. Therefore, lo avoid waiving this right, 
if n premium is nccep1ed after discovery of the misrcprc· 
sentalioo, the cJrricr should promptly rclum the premi
um. See Htnso11 v. Cel1ie, 621 So. 2d 1268 (Ala. 1993). 

Final Comments 
Misrepresento1ions in the insurance opplirntion can be fatal. 

However, not nil misrepresentations arc created equal. Whether 
canaling or mcinding. tbt, carrier's righu arc limited. The 
misreprcscnt.ltion musl be matcrW to the risk. Thai meara the 
cirrier mus1 be able to prove objectively 1ha1 it would 001 ha,-e 
wrillcn the policy 01 nll or on the s.1mc lcrms (think premiums, 
limits nnd exdw,ions) if it had 1101 relied on the misrcprcscnl'3· 
1ion in the applici1ion for tha1 policy. The carrier mus1 aCI 
promptly and prudcnlly. which may seem contradictory. The 
arricr must make iu decision quickly. If it waits too Jong 
(which is• very subjective cooccp1) after learning of 1he mis· 

represcnta1ion, the cnrrlcr may lose Its righ1 10 cancel or 
rescind. Conversely, If 1he currier renc1s 100 quickly, i1 mny no1 
be able 10 defend its decision wi1h soUd, objective evidence 
when (or iO it gets sued for bad faith. • 

F. U111 Flnch, Jr. 
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CLE ARE YOU PAYING TOO MUCH 
FOR LIFE INSURANCE? 

OPPORTUNITIES 
The Alabama Mandarory Ct£ 

Commission con11nually evaluates and 
approves in-state. as well as nation-
wide, programs which are maintained in 
a compulef database. All are idenbfied 
by sponsor, location. date and specialty 
area. For a complete ltsting of CUITl!l1l 
CLE opportJJnilles or a calendar. contact 
the MCLE Commission office at (334) 
26!1-1515, eJC1enslon 117. 156 or 158. or 
\'Oil may view a 
complete lisung of 

Through Oraric: ln,-1.ir1nt.i: )'OU"" purc.l,aM 11tro1<bble lire imuruf\Cct ftom hlgl1ly rJ lcd 
inMlnffll."C' cnmpcarucs. Tu a,oid overpaying. eaJI (or a (M 4oocc oa policlc1 nit11,utl (mm S 100,000 

up 10 Sl5.000,()00 ID c,amp.ln': wrill )'Ollf currtnC li(c or bl-.1:DCM toAU'lntt. 

w.,,c-ur.1-c-p.,y 
$250,000 ...... , .... c ... .,. 

t.ta,c. Su~ Prr.fcmd 
AsUlWl IJrcmium 

110n, ~C) is ~ 4~ 5(1 ~~ 60 
010 S118 sm s1•0 S213 Sl9J ~90 S71J 
OIS sm sns SIii& S290 S44J $450 S1.0JS 
0-'0 $168 S1111 ms $31) Sj7S S36J Sl,418 

"'"" o,.,. ur.1 ...... c.mp.,y 
SS00.000 L<vd Tam(".,...,. 

Mole.~ r..rcmd 
Annu1 ~him 

AO!:: )0 ll ,o ,s 50 S5 60 
010 S18l Sl8l Sl30 SJ1l Sl3S S9JO S1,49l 
OIS sno $1211 Sl8' mo S83S $1,250 S2.l® 
02G $235 Sl90 $400 ~l $1,100 S1,67S Sl.78' 

Drane Insurance 
Carter H. Drane 

(800) 203-0365 
Lire It~ • Employtit 8c1l(O .. • r;Jllm Pl:U'Ulll\l • /U'Ulul(llf:.'I 

LEI' US FAX YOU A ()IJ01c 
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VENDORS 
ASA Members Retirement Program 
Alabama Association of Paralegals, lnc. 
Alabama Center for Dispute Resolution 
Alabama Interactive - alabama.gov 
Alabamn Law Foundation 
Alabama Lawyer Assistance Program 
University of Alabama School of Law 
Alacourt.com 
Attorneys Insurance Mutual of Alabama, Inc. 
Birmingham Volunteer Lawyers Program, Inc. 
Blue Cross Blue Shield of Alabama 
BlumbergExcelsior 
Cain & Associates Engineers & Constructors. Inc. 
Case Soft 
Colonial Bank 
Diversified Records Management Corp. 
Gilsbar, Inc:. 

Imaging & Video Re~ources. LLC 
JSL Alabama, Inc. 
IT-LEX, lnc. 
Jackson Thornton & Company 
Law Office Management Assistance Program 
Legal Directories Publishing Company 
Legal Services Alabama 
LexisNexis 
Loislaw 
M. Lee Smith Publishers, LLC 
NcxtElfect, UC 
Search, Inc. 
The Locker Room of Montgomery 
Thomas Goode Jones School of Law 
Verizon Wi relcss 
West 

Legal Professional Liability Coverage for 
America's Greatest Law Firms 

Financial Sta bilit y • Cove rage For AJI Firm Sizes 
Optional l\ilonthly Payment Plan 

Rated "A" by A.M. Best * 

Apply Online - App In A Sna~ 
Earn CLE Credit Online 

www.greatamericanlawyer .com 

~ 
GREAJ_j\,"fERJCAN. 

,,.s.,,wi~ G:Rou, 

'A.M a .. , R11000 Ropo,t July 24, 2003 
02003 by Ort11 America n Insurance Croup. AU right s reserved, 
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Nick Baldini 
Professional Liability Division 

800-299-4331 
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THURSDAY 
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THURSDAY 
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o..,i Slffw.ffr. //()////y s,g.11 lll!d Cllrol Ann Smilll, a/1 "'1llitl.lMJ 
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ERIC 
FINES 

E81 Special Agent Frank Andrews 
Frank Andri,ws has been an FBI Special Agent fur eight years. 
In his own words, Special Agent AndffrWs tells us what 
worlcing fur the FBI is really like. 

On why olhers should awidet 
o career ot lhe FBI: 
"If you ore iell~ . 
odoplelile oncl seek choSenge,, 
lf you oro looling lcr o job 11,ot 
Is OM<se oncl ,_ become. 
n.ooolonous, 11,en thi> is lbe 
- choice lor yo, •• 

On - salhfudioo: 
1t is extremely ,oti,lying 
to pul togo!her a bank ralibery 
coie like a puzzle ... inlef'liewing 
people about lhe robbery ... 
god,• "'II inlcrmotion about 
polenliol ,u,pect, ... onlidpoting 
lholr ....... . .and lhen cm:hing 
._ ...llxnled ... Unb.lio,olle!' 

Speool Agents c:cme from a brood range of educotiorol 
dilcipline, and pte/e"""1s, 1,owe,,,er, the FBI hen 

,peciol needs lcr concllcble, wilh crilicol sknls 
among lhe following orecu: u,mputer SdOflCII or 
IT, fngiMiOring, foroign Ccunlerinlelt,gcnce, 
"11o. molicw, Sysloms Security, Military lnloligonce, 
Phy,ia,I Sciences, Aca,unling/fm,onciol 

,....., .. d, and ~ la,guage IArobic. 
Clinese . .. cSalecb. Foni/Penion. Hebrew, tincli, 

Jopcxme. Koc-. Pasl,a,, ,...,a,;, Russian, Spanish, 
Urdu, and v .... -i. 

To ~tt 1he fBI Special Agn position, yo, must possess o b.-
yoa! ~ee plus three yoars of prole;sionol m ""'"'*"'· be 
avculoble a"'9nmen1 onvwf1e<o in lhe FSr, Jurisdiclion, be be!wo<in 
lho agos of 23 and 36, and be In oxcollonl physical condifion wilh lho 
abirtty to po" a rig°'ous physical t,100,s losl. 

On doing good lo.-the community: 
'Our job 1, neve, complelo. 
lnleroding with kids within 
the commun1ty helps provide mote 
po1i1ive role models for todoy's 
youlh. To iee lho ,hock one! 
omoumenl in i1eir eyes whoo 
they loom I om <11 FBI AgeN b 
ph..omo,IOI." 

0n 1,;, nm1 -& 9 cme: 
'When~ <11 lugi,e co,e, '/COi 
-1cnow .J..o O ,u;ped wi'II 
Im"°'*". F« lm1onat, ono porticJor 
Jug~; .... WCI posing OS O Deacon in 0 
chuith. We apprehended this 
Individual for writing bod chl!Cb 
caw ihe ccunlry. a wm exli!ml!ly 
~ locq,lln O ~ 
who wm 50 alcmt deceiw,g 
........ dlhedud. .· 

To loo,n mO(O about 11,e,o one! Olhe, oppom,nilios, pleoie mil °"' 
'M,b site lo.-complete delan .. Posirion1 added doily. 

www.lbijobs.com 
YOil must be a U.S. a'tizat ond conront lo a c:amp/eJe bodrground 
~ . cin,glml, and~oso~ltfoi~ 
~ l,o,., aui:iJles "*1niriec/ 
ID lie best~ wl be 
ori>ded lo ptoaitd in "" 
,e/do,, ptoCeS$. 
100: /201J 314-'1967. 

ThtfBloan~~ 
~ 



Continued from page 318 

flobbr s;g.,,t./ijh/ o/f,ci,~1-ASS _.,.,,,.,111C1 
S3wnfJ>rdut,r,g rf!.e finmde ti~ (andwtiM 6tMetaf 
er.,,; ,e11,111m i.. ,,1 
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In less time than it takes to drink a cup of 

coffee ... complete a quick quote for you 

LAWYERS PROFESSIONAL 

LIABILITY INSURA 
As D busy professional we k11ow your time is voluoblc. Comp lete the quick quote 
fom1 below 10 rc:cclvc n co mparison quote lor your professional liobillty covcra3c. 

Cllsbar I< the exclusive •dmlntstmor for the CNA l...>wyers Professional U•bllny 
Prosram m 1he state of Alabama This pannership provides uccllcnt coverage ilDll 
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How to Prepare Yourself and 
Your Client for Potential 

Retaliation In En1ployinent 
Discrin1ination Cases 

M 
osl cli<n1$ in employment dis
criminntion cases ar~ concerned 
abom one thing mon, than any 

olhcr whtn they com<e to an anorney
"Wh31 will my tmploycr do wh<n they 
find out that I filed on EEOC charger 
Unfortunotdy, this may be• ltgitimatc 
conc<'n\ as inslanttS of retaliation in the 
employment sculng arc far too common. 

When we m«t with these dicnlS. as 
attorneys we mu.11 be honrst and prepare 
li1~111 for Lhc possibility or retaliation. r 1ell 
my clicn1s 1hat, although legally your 
employer is prohibited From retaliating 
agains1 you for repor1ing or complaining 
about discriminolion, 01ere is always that 
possibiUty. If nny adverse action is taken 
3gainsl your dicn1 af1er the EEOC charge 
or lawsuil has been filed. yourcUcmshould 
know to cont.1c1 you 1mmcdialdy so that 
any llC'CtSAl'}' omcndmcnu can be made. 

Administrative 
Prerequisites 

1'hc Eleventh Circui1 has determined 
Lliot thtrc [s no need to file a subsequent 
EEOC chorge involving n rctnlintion 
claim where 1hc claim "grows out of an 

/!\ / U\/ /. Hli •L\ JU .\ ' 

adminis1ro1ive charge that is prop<'rly 
before lh< court." llntf-etl v. Valley Ftdual 
Savi11gs Ba,lk, 60 f.)d 7S4, 761 (I llb Cir. 
1995) {quoti11g Gupta v. &n Taa,-Staa 
Unn,:rsity,654 F.2d 411,414 (5th Cir. 
1981). 

In G11pta, th< Fifth Circui1 hdd that: 

h Is uru=sary for a plaintiff 10 

exhaust aclministn:,tivc n,mcdics 
prior 10 urging 11 rc1nlia1ion claim 
growing oul of an earlier charge .... 
II is O,c nature of re1nLiation claims 
1hn1 th~y arisr oiler the ming of ~,e 
EEOC charge. Requiring prior =rt 
10 ih• EEOC would mean tha1 two 
charges would have to be filed i11 a 
tttllliotion case.• double filing that 
would save no purpose cxcq,t 10 
en-alt •ddiuon•I proccdural tcchni 
c,lltics when• single filing would 
comply with the intent of Title VIL 

654 F.2d at 4 M. 

I [O\\'C\'Cl', thm is USUlllly great dispute 
ovcr "•hat ·s,ows ou1 or an administrative 
charge and 1~ha1 docs 1101. Some guidance 
can be fow1d in 1he EIC\\'nlh Circuit's hold
ing in Clrn11rl11 v. E11b,clhnrtl!ICC. 234 F.3d 
1219, 1222 (I !th Cir. 2000), 1ho1 a Tide VU 

action m~y be based not only upon 1he spc· 
cific complamlS m.>dc by lhc crnplo)'tt's 
lniti.tl EEOC charge, bu1 also upon any 
kind of dlscrimination likr or rd.tted to lhc 
chargc's allcg;,tions. limit<d only by lhe 
SCOpt of th< EF.OC investigation that could 
reasonably be cxpcct<d 10 grow out of the 
initfal chari;ts of discrimiMLion. 

Id. I knc:c, ii •PJ>"•rs 1h01 claims 
thal are like or rdaied lO the initial 
charge and wo,tld have been within 
1h• scope of 1hc EEOC's ini1ial 
investig,uion nrr fair game. 

In a morr rcccni cast dcaling with thi.s 
issue, nn employ•• stut<d in her EEOC 
charge thJI she belicvrd she wns termi
nated as a n,sult of race and gender dis
crimination. Grtgary v. G<orgin Dq,L of 
Huma11 RtsalllU$, 355 F.3d 1277 ( 11th 
Cir. 2004). The Coun hdd that a rcason· 
.abl• EEOC in•'Utigation would bav.e 
included an invatiga1ion into the pos.si· 
ble n,asons for her 1ermina1ion, includ
ing whc1hcr sh• m s 1crmin~1cd for her 
complain!$ abom lhc alleged discrimina· 
1ion. Id. Or course, for the rtrnliation 
clain, 10 rdate back. 1he ini1inl EEOC 
charge musl hove been 1imely filed. Sec, 
Hargett, 60 P.3d at 76 l. 
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Federal Lawsuit 
After the administrarive remedies have 

been exhausted, and you prtpart to Ille a 
federal lawsuit, )'OU must consid•r the 
strength of your retaliation claim.' Title 
VU recogniu s two forms of statutorily 
protected condua. An employee is pro• 
teaed from discrimination if (I) "he has 
opposed any practice made an unlawful 
employmenl practice by this subchapter" 
or (2) "he has made a chllrgc, l<$tir~. 
3sgsted or panicipa1ed in any manner in 
an im'l'Stiga1ion, proceeding, or hcoring 
under this subch;,pt<r." 42 U.S.C. Stc1ion 
2000e-3(a); Clm,,,r v. Torn/ System 
Servs., In< .• 157 F.Jd 824,827 (I Ith 
Cir.1998). These ore known, 
rcs~ctiv,,Jy, .. the "opposition" 
and "participation· clall$CS. This 
discussion will f<><:\IS on cases 
involving the "opposition" 
cl•use which hove been more 
common in my practice. 

On rare occ:isions, your 
client may have direct cvi· 
dence of retnliotory animus. 
The Eleventh Circuit has 
found direct evidence 
where "nct"ions or state
ments of an employer 
rcl1cct ( I a discriminatory 
or retaliatory attitude corr<· 
lating 10 the discrimination 
or retaliation comph,ined of 
by !he employee." 
Calta11-W/rteler v. Elm,, 904 
F.2d 1549, 1555 (11th 
Cir.1990). \'\Then direct evidence 
is not avalbble, howc,·cr, the In • 

ditional burden-shifting analysis 
required in circums1an1ial C3SCi 

must be applied. 
To establish a prima /nm case of maJ. 

iation, an eniploytt must show that (I) 
be or she engaged in protected activity: 
(2) the cmplO)U took an advcn,:, 
employment oction against the cmplo~ 
and (l) there was• causal connection 
betwttn the protected activity and the 
advase employment action. /o/rru,,,r v. 
Booker T. ~\luhi11gto11 Bnxul. ~rv. /,u:., 
23-1 F.3d SO I, 507 ( I I lb Cir. 2000); 
&nnat1 v. Or/art Exter1uit1nting Co111pt1ny, 
Inc., 160 F.3d 697, 701 (I Ith Cir.1998); 
Meeks v. Computtr A$SOCia,a, IS F.3d 
1013, 1021 ( I Ith Cir. 1994). 

Although these elements h•ve been 
cleacly set out, what facts will satisfy 
these elements may not be so clear 
depending on the facts of your case. 
FoUowing arc examples of a few issues 
that may be raised regarding proof neces
sary and sufficient. 
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Protected Activity 
Filing an EEOC charge or a lawsuit is 

the most obviou, form of protected 
activity. Sometimes, however, an employ
ee may 61c ,1 charge based on allegations 
of discrimination that are not supported 
by lbc facts. Ncvt:nh<lcss, an en1ployee 
engages In "smu torily protccted activity" 
when he or she protests an employer's 

conduCI which may actually be lawful, as 
long as the <rnplO)"ff can demonstrate "a 
good faith, reasonable belief that lbe 
<mploycr'• conduct w.u an unlawful 
employment practia. Littk v. U11ired 
Ttdmologios. Carrier Trnnslccld Divisio11, 
103 F.3d 956,960 (I Ith Cir.1997). In 
other words. even if the Court were to 
determine that the defendant's conduct 
docs not constitute an unlawful employ· 
mcnt practice, the employee can 
nonetheless mnke out a primn fncie case 
by showing that she reasonably believed 
she was opposing n viola1jon of Title VII 
by her employer. ld. 

As the Eleventh Circuit hos held: 

loin• claim for rctoliotion. the 
standard is not whether there is n 
valid hostile work environment 
claim, but whether I ploimlfl'] had o 
good-faith reasonable belief 1h01 she 
was the victim of sucl1 hornsment. 

Upphanlr v. Durango Srtnkhousc of 
Brando11, ],re., 267 F.3d 1183, 1188 
(lllb Cir. 2001). 

II should lllso be noted that •n employ· 
e,,'s complaints n«ed not be formal or 
wriuen and may fall shon of :ictu.uly fil . 
ing an EEOC charg,! or (eden.I Llwsuit. 
Informal grievances rikd pumun1 10 an 

<rnploycrs' imern.ll gricv:incc proce
durtS arc considertd protected •ctiv1· 

tics under Title VII. RDl/i1u v. Srnrt of 
Fla. Dq,'r of I.aw E,rfirrament. 868 
F.2d 397,400 (I lib Cir.1989). 

ln some! ra~ instanccs.1 lhc 
employee has merely thrcotcncd 
to file an EEOC ch.,rgr and bc<,n 
retuliotcd ogninst. Snmc couns 
hove held 1h01 Title Vl I proteas 
them as well. Roblrrsmr v. AFA 
Strvire Corp., 870 F.Supp. 1077, 
1083 (N.D.Go. 1994)("Simply 
put, n11 employer ,., 111101 retoli· 
ate against on employee 
beC3use she thrcotens to bring 
charges of illcg.,I dlscrlmin•· 
tion."); Sims v. Mo,rtgomt.ry 
Coumy Com'n, 766 P.Sup,,. IOS2, 
1090 n.82 (M.D.Alo. 1990)(whcrt 

an employee wh1> thn-;atcned lo 
sue his dcpanmcnt w•s subse

quently denied a promotion, the 
emplO)"i,r's action was based on an 

impcnnissiblc rtralbtory reason). 

Adverse Employment 
Action 

The most clcor-cut cases an, those whcrt 
an employtt is tcrminated or dtmotl'<I. 
H°"-· many cascs do not foll so ncJtly 
into those cnt<gori<$. \1/hdhcr an action is 
sufficient 10 conslitute an ad- employ
ment action for purpos<s of a rei.li;ition 
claim mwt be determined on a =-by· 
case basis. Guptn " Floridn Bo,,rd of 
Regerrts, 212 F.3d at 586. Tide Vil "docs not 
limit its re,ch only 10 nas of maliJtion 
that take the form or cognwablc employ· 
mcnt actions such as di.lchargc, tran,fcr or 
demotion." Widemnrr v. l>\'nl-Mtrrt Smm, 
lrrc., 141 P .. 3d 1453, 145.'i (I Ith Cir. 1998). 

Some courts hove held that nn employ
ers acts "that bnve an adverse affect on the 
future employmem opportuni1ics C3n 
constitute an ndverse employment nction; 
for purposes of a retaliation clnim. /Jass v. 



&xml of 011mty Om1111is:sio111,rs. Omt1t't' 
0.1111ty, FL. 256 F.Jd 1095. lJ 17 (11th Cit 
2001); G11p111, 212 F.Jd at 587(A langible 
cmploymcnl action is "asignifianl 
change in cmploymen1 status"); lkv,11 v. 
UAB \\fnlktr Colli;1:e. 62 F.Supp.2d 1259 
(N.D. Alo. 1999)(• post-tenninallon 
cmploymcn1-rcln1cd nclion mny l>c con
sidered on ,dvcrse employmcnl action). 

Consi ructive discha:rge, if proven, con 
be considered •n adverse employrnenl 
action. D11rlq v. APAc; Im: , 236 F.Jd 
651, 657( I Ith Cir.2000); Poo/r v. 0,11111ry 
Club ofCo/11111b1,s, inc:.. U9 E3d 551,553 
n. 2 (11th Cir.1997); Hipp v. l.ibt:rty Nat. 
Uftlns. Co., 252 F.3d 1208, 1230 (11th 
Cir.2001)(n,rogniud in ADEA <•$CS): 
Griffin v. GTE Florida, inc:., 182 ~.3d 
1279, 1283 (I Ith Cir.1999)(recogni1.cd in 
ADA ,-.scs). 

Dcninl of ov,,rtime oppor1uni1ics, when 
ii "deprived I 1hc employee! of compcns:,
tion which he otherwise would have 
eamod clc.rly constituie adverse cmploy
mfflt actions for purpostS of'litlc VI 1.· 
SJ,annon ,~ Bdlsoutlr Tdaar11111u111catio11s, 
Inc., 292 P.3d 712,716 (I Ith Cir. 
2002l(dling Boss, 2S6 E3d .it 1118). 

TrallS(er 10 o dirfe_ren1 posilion c.in be 
considered ndvcrse if it involves roduc• 
lion in "pay, prestige or respons.ibillty." 
Hl11so11 v. Cli11c/1 County, Georg/11 Bd. 1// 
Ed11r .. 231 F.3d 821,828 ( 1 llb Cir. 2000); 
Dl/r v. Dtknlb Cormty SdL Dilt, 145 P.Jd 
H41, 1448 (11th Cir. 1998). 

Ncga1ivc per{orman« cvalu•tions. 
,uncling ~lone, do 001 COJlSlltult a suffi
deOI ad•= employment action. I.Jiau " 
1¥.1¥. Groinger, l11r .. 2.57 E3d 1249, 1261 
( 11 lh Cir. 2001 ). See generally, Davlsv. 
1own of u,A, Park, 245 F.3d 1232. 1241 
( 111 h Cir.200 I) ("IC]ouris arc wisely 
relucmn1 10 t re:11 job performance memo
randa oi actionable under Tide VI I where 
lhey do nnt trilli,><r any more 1angiblc form 
of •d- Action .such asa loss in benefits, 
indig[bmty ror promotional opportunitit). 
or more formal discipline.·). "Job per· 
formnna mcmo111Jlda must 1ril18"' a more 
tangible fom1 or adverse ae1ion such a> a 
loss in benefits, indigrl>ilily for promotion• 
al opportunities, or more formnl disd 
plim•," /)11vis, 245 P:3d at 1241. 

Causal Connection 
"ITlhe 'c:iusal link' elemrnt (rcquiresl 

merely 1h01 1he Plamtiff est.tblish th,1 the 
pro1ec1od activity and the ad•= acllon 
were not wholly unrcla1cd." H11m1011 v, 
G,1/11r.svrl/e S1m Pub. 0.., 9 F.3d 913, 920 
(I l1h Cir. 1993) (citingSimmo,u Y. 

Camd,11 County Bd. of Educ., 757 F.2d 
1187, 1189 ( 1 ll h Cir. 1985). 11 has Ions 
been held 1ha1, "la JI a minimum, the 

Plaintiff must dcmons1m1c tha1 his 
employer kn<W or his patrticipation in the 
proiected ae1ivity JI IM lime of the 
ad•= employment mion. • Bass. 256 
F.3d at 1115 (I Ith Cir. 2001); Clover, 176 
F.3d at 1354; S<:e Goldsmltlr ,,. Ci1y of 
Atmore, 996 F.2d 1155, 1163 (l llh Cir. 
1993). 

Additionally, the Eleventh Circuit has 
hdd that "lcJlosc 1e111porol pro,dmity 
between the protected ac1ivity and the 
adverse atctioo may be suffidem to show 
that th, two wuc not wholly unrda1ed." 
Bass, 256 F.3d a1 111 S; Do1111tl/011 ,,. 
Fmdrauf Carp., 79 .. P.ld 598, 60 I (11th 
Cir.1986) {discharge only one month 
after filing cornplain1 with E.EOC is evi, 
dence of rclalialion); Taylor v, &,ifro 
Corp., 84 F.Supp.2d 1248, 1259 (N.D.Ain., 
Peb 24, 2000)(a CllUS,11 link existed where 
pla.intiff wns terminated only four 
months after engaging in protected activ
ity nod had an unblemished work record 
until that time). 

One,: the employee b.u submi11ed sub
stantial proor in supporl of each dement 
of the primn fade case. the burden of 
production now shirts 10 the employer 10 
articuJate a legilimutt, non·discrlminato· 
ry explnnalion for inking 1hc odvcrse 
employment oction. Meeks, 15 R3d al 
1021. The Supreme Cour1 has Slllted that 
"the defendant's explanation or its legiti
nute re.sons mu.tt be dc.r and l'l'3.SOn
ably sprci6c" so 1bat "the pl•intiffbe 
affordod a full ~nd fa,r opportunity 10 
dcmonstrattc prctex1." Taas Drpa,1111,111 
ofCo111111u111ty Affn1r1,: Burdin,, 450 U.S. 
248. 2.58. 101 s.a .. 1089, 1096, 67 LEc1.2d 
207 (1981). 

In employment discrlminntion cases. 
where the employer';. expla11ntlon lncks 
credibility or where n,t;1lln1ion is a liktly 
motive,• case is made for prctexL Sa 
Clark ,•. Hwmvillc City Btl. of Educ., 717 
F.2d 525 (11th Cir. 1983). Plamtilf can 
show pntexl by poioung 10 "such weak
nesses, implausibilit,cs. inconsistencies. 
mcobcrcncies, or contradictions in the 
employer's profferod lcgi1ima1e re.sons 
for its ae1ion that a , easonnble foe1 finder 
could find them unworthy of credence." 
Combs v. Pln11111rio11 P111ta11S, 106 F.3d 
IS 19, 1539 ( 1 llh Cir. 1997), 

However. "the $bowing or pretext need 
001 ne<:cssnr!ly involve further evidence. 
the evidence in a prima f.trie CilSC might 
be strong enough to .ilio show prcma." 
/?J)ss v. R/r<HU$ Fur11i111rc, inc., 146 F.3d 
1286, 1290 (1 llh Cir. 1998), Some exam
ples of methods for proving pret.ext arc: 
( I) an employer's foilure 10 establish 
fixed or reasonably objec1lve standards or 
procedures regarding c111ploymen1 deci
sions is a discriminntory proclice. 

Carmrchael v. Bim,inghnm Saw Works, 
7341 F.2d 1126, 1132 (I Ith Cir. 1984); 
Harris v. Bin11ingham &I. of Ed., 712 F.2d 
un. 1383 ( 11th Cir. 1983) (citing 
Watson V. Natio11al u,u,n Sttvu:a. 686 
F.ld 877,881 (11th Cir. 1982); (2) evi
dence 1ha1 simllarly situated, non · 
pro1es1ing employee was 1rcnted more 
fovornbly than plainiirT. Pollard v. 
Montgomrry Co,mty, 66 F.Supp.2d l 218, 
1232 (M.D. Afa. 1999); (3) an employer's 
failure LO follow its own polides. Bass v. 
8""r,I of Co,mry O.rn'rs, Omngt Co1u11y. 
Fl,~. 2S6 F.Jd 1095, 1108 (11th Cir.2001). 
Methods for proving prctcn arc numer
ous and very rae1 specific. 

Conclusion 
When discussing these Issues with your 

dicnl, you mus1 evalualc the streng1h oF 
u possible maliation cbim. If the under
lying CUC is weak, the rcr.tliation claim 
may be u well. However, in ,ome =· 
the rc1'1lla1ion claim can be more prom
ising than the discrimination claim. 
RcgOJ'dloss of you, perceived chance of 
succcs., in pursuing a retaliation cJojm, 
your diem must be prepared for the pos
s.iblllty or rerminntion or other adverse 
ac1ion. When your dient asks 1h01 m•g· 
ging ques1ion, "Ate they going to fire me 
if I sue them," you musl honestly infom, 
your client of thai poss,l>ility so 1hcy 
Ii.ave .all 1he facts when deciding whether 
10 pur1ue their ~. The likdihood 1hat 
1his knowledge may deter them from fol
lowing 1hmugh wi1h the lawsuit mu.st 
not deter you from presenting lhcm with 
nU or 1he foc1s, even ir i1 mea11s losing n 
potcn1inl dienL • 

Endnote: 
I Thrt IS - !NI• ffOC cflllgo ,_ - filld 

MW*NWIIOlll!,-....ln,__IIOII 
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- to . 2 U$ C Semrn t981 Wllhintwo,-.01 
tho 1•l1Qld di1C11m1nat01 w,lhout Iha ldmlnlSlrtlNt 
l"Ol~IUIIS . Se<IOl 1981 arwf T1tlo VII "hive lhO 

.. ,... requl1tmenl$ of proof and use 1he *'"'' -
l'(llcel lurmewa<t.. Smooard •ABEL. SUIW<Ot, 
k>e, IBlf Jd 1318, 1329 ti 1111 Cir 19981. ./(1/N!SCII V 
t:,f'r ol fort L(11Jd,tri,,111, 148 f ;Jd I 228, 1230 (11 di Ctr 
l!l!BI 
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"When I use a word:' Humpty 
Dumpty said in rather a scornful 
tone, «it means just what I choose 
it to mean - neither more nor 
less.» «The question is;' said Alice, 

"whether you can make words 
mean so many different things.» 
«The question is;' said Humpty 

Dumpty, "which is to be master
that's all.» 

Lewis Carroll, "Through the Looking Glass,• in 
Tl,e Complete Works of uwis Carro/1196 ( 1939). 



It Means Just What I 
Choose It To Mean: 

The Preclusive Effect of Divorce Agreements Under 
§ 523(A )( S) of the Bankruptcy Code 

10 H/11/111\ II 111<,IIIU\I//I 

L Ike debtors In bunkruplcy, unhappily married COUJ) IC$ often need n fresh start in 
their lives. They may seek this fresh stnrt by divorcing each other. However, by 
doing so, they often become debtors in bankruptcy them,elvcs. This scroario is 

nQt lost on family Llw practitioners, who carefully drnft u dlvortc agreement on behalf 
of thdr clients 10 ovo,d the potentially dev.istating effects bankruptcy con have on the 
parties' partition of debt into categories of"support" and "property settlement." 
Noncthcless. th,sc lawyers' efforu are quickly wi~ away by bankruptcy courts that 
look behind the bbtls USN in the cfu'Orce agrttment 10 dctmnine the "true• nature of 
the debtor's oblig.1tions. 

Although this result is frustrating to the parties and the attorney who drafted the 
agreement. its purpose is to effectuate the Bankruptcy c.odcs underlying policy that 
individuul debtors $hould generally rcccive a di.scrutrgc of thdr personal debts. 
Congress purposefully limited the exceptions to discharge, and that purpose would be 
undermined if creditors were allowed, by agreement, 10 contrnct n,·ound the discharge 
policy. Therefore, a divorce agreement that improperly label;. a property settlement 
debt IU support to prevent the debtor from discharging h in bankruptcy will not be 
enforced by o bank ruptcy cou rt. 
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Despite these prooounccmeni.s. this orticle .uggcst1 rh,u the 
doctrine of issue prrclus,on (collateB! rstoppel) may be~ in 
an attempt 10 persuade b•nkruprcy courtS not to 5eeond.guess 
the labels (t\'Cn those that =m unpropcr) u~l by parties in a 
divom, agn,eml'llt if the agrccmcnt cont•ins ccrtJin ~nguagt. 
To argue that ISSue prtclusion should apply, the divorce agrcc· 
ment should (I) acknowledgr that one or both or the ~rtics 
may Ille bankruptcy, (2) dearly divide the p•nlcs' dtbt obh
g;itioru into categories or ;ilimony. miinte11Jncc or $Up• 

cmmcntal unit. or property settlement •gr<emcnl, but not 
to the extent that-

(8) such debt mdudcs a li•bility dmgn•ted os ,ltmony. 
maintmmce, or support, unless such li•bili1y is actually in 
th• naturr of alimony, maintcn•ncc or support. 

port and property se11lement. and (3) ,me that the 
parties intend the 3gittmcnt in hO\·c issue pttdu1ive 
effect. If aU of these dffl'lcnU arc included, a bank· 
ruprcy coun may find it binding in a subsequent 
bankruptcy discharge exception proctcding. 

For 

LI U.S.C. Scaion 523(a)(5). Pursuant to Sccuon 
523(a)(S), only• debt that is "actually in the na1utt of" 

alimony, maintenance or support of a spouse, former 
spouse or cbild of the debtor is excepted from dis
charge. Dc,bts or this type att often referred to m 
case law simply :as "support" debts. 

Bankruptcy courts will rcilit the idea that o 
cartfully worded divorce agreement may pre
clude a debtor from rclitigating the natutt of 
his obligations; however, this artack will dis• 

bankrupt cy 
Section 523(a)( 15) $1DICS: 

purposes, the 
(a) A discharge under section ?27. 1141, 
1228(a), J228(b), or 1328(1,) docs not dis
d,arge an individual debtor from any 
debt-

cuss why binding divorce ngrccmcnlS do not 
necessarily undermine the Bankruptcy 
Code's gcocrnl discharge policy. The first 
part will se1 out the primary Bnnkruplcy 
Code sections that Jpp ly in discharge excep
tion proceedings involving divorce ngrcc· 
ments, the second will discuss why bank
ruptcy courts typically do 1101 upply issue 
preclusion to divorce ogrecmcn\5, ond 1hc 
third will suggest why bankruptcy courts 
should apply issue pttelusion to divorce 
agrremenl$ containing ccr~in language. 

most important 

part of a divorce ( 15) not of the kind described in para
graph (S) that is inm rrtd by tl1c debtor 
in the co1<rse of II divorce or separation 
or in connection with n separation ngree· 
ment, divorce decree or ut her order of a 
court of record,., determimulon made In 
accordance with Stale or terrllorfol l,1w 
by a governmental unit unlcu-

agreement is the 

part itio of debt 

between the partie s 
(A) the debtor docs not have the ability 10 

Sections 
523(a)(S) & 
523(a)(15) 

into categories of pay such debt from income or property of 
the debtor not rrasonably necessary to be 

support and 

property 

expended for the maintenance or support 
of the debtor or • dependent or the debtor 

and, if the debtor i., cng•ged in • business. 
for the payment of expenditures nccess.iry 

for the continuation. prtservatiun, and opera· 
tion of such business; or 

For bankruptcy purposes. the most important 
settlem en t (B) discharsing such debt would l'C$Uh in i bcnc• 

lit to th• debtor th>t out~iglu the dctrim.:nt.il 
conscqucoccs to a spouse, former spouse, or child or 

part or a di,·orcc agrttmcnt is the portihon of debt 
bctwccn the parties into cntcgorin of $Upporl and 
propeny sc11J.mcn1 because an ind,vidual debtor m1y 
not discharge dthcr his Jupport debt$ under Scction 
S23(a)(5) or his property sc:ulcn1em dcbu under Section 
523(a)( 15). 

Section S23(a)(5) mtcs in relrvant pare 

(a) A discharge under 5ee1ion 727. 1141, 1228(•), 1228(b), 
or 1328(b) docs not discharge an individual debtor from 
anydcbt-

(5) 10 a spouse, former spousc:, or child nf the debtor, for 
J!imony to, maintcnunce for, or suppori of such spouse or 
cluld, io connection with o scporotion ogrccmcnt, divorce 
decree or othe,· order of o court of record, dctcrminntion 
made in accordJncc wilh St.ttc or territorial low by u gov-
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the debtor. 

I I U.S.C Section S23(a)( 15). Pursuant to Section S23(a)( IS), any 
debt iocutrtd in the roursc of a di,'Orcc or in connection with • 
divoru agrttmcnt that is not co,-crtd under Scctlon 523(,t)(S) is 
ex,:q,tcd from cliscbargc unless the debtor can prove thnt he does 
not have the ability to pay the debt or that ,tllowing him 10 reccl,,. • 
discharge of the debt will rcsuh in a benefit 10 him thai is greater 
than the detrimental con.sequences that will b(fnll his CJ<•spousc if 
he is allowed to discharge the deb 1. Debes of this type on, olic:n 
reftrrcd to as "property settlement• dcbu. Unlike support debts, 
which are always excepted from discharge, properly settlement 
debts are frequently dischatgcd in bankruptcy. 



Issue Preclusion 
Typically Does Not Apply 
to Divorce Agreements 

Debtors oficn argue llut they should be able to discharge any 
debt labeled as• property settlement in their divon:c: ogrecmcnts. 
Similnrly, fom1er spouses of debtors argue that any debr la~ Jed 
as support in their divorce agreement should be excepted from 
discharge. This argument is commonly known o.s the doctrine of 
issue preclusion or colbteml cstoppd. although courts consider
ing the pr«Jusi,-e elrce1 of a di\'orce agrttment in disch;irgc 
exception proec,,cling.s frequently do not couch it in those euct 
ICffl\5. 

The United States Supreme Court has held that issue preclusion 
principles apply in di$Chargc exception proceedings. Grogn11 1•. 

Garner, 498 U.S. 279. 285 n.11 ( 1991). A bankruptcy court must 
find four clements present to insoki, it: 

I. The issue in the prior action :and the issue in the bank
ruptcy coun arc identical; 

2. The ba11krup1cy Issue wo.s actually lltlgntcd in the prior 
action; 

3. The d=ioauon of the issue in the prior action w.u a 
critical and nccasary pan of lhe judgment io that liti· 
g;uion; and 

•I. '01c burden of persuasion in the discharge proceeding 
must not be significantly heavier lhan the burden of 
persuasion in the initial action. 

Bush v. &lfour Bmtl)' &J,nmas, Lid., 62 f 3d 1319, 13ll (11th Cir. 
199S)(quoting In rr llmk,, 931 F.2d 42, 43 n. I (I Hh Cir. 1991)).A 
divorce agreement, like ony settlement, will not ordinarily meet these 
four requirements bccnusc it is not actually litlgau,d. /11 re Brose, 242 
B.R. S31, 532 o.4 (Bankr. M.0. Fla 1999)(dring 10 Citiba11k v. Dntn 
unse Fi,• Corp.. 90-I f.2d 1498, tS().<I (11th Cir. 1990)). Tbercfote, 
wnkropu:y rouns typically look behind divora, agrttmcnts 10 
determine lM •uu,,• natute of the debt0r's obligation. 

The ElC\fflth Circult Court of Appeals follows this analysis, even 
though it does not use the terms "'issue preclusion" or "collatcml 
<Stoppel" in its discharge exception decisions. In Hnrrdl v. Harrell 
(l,i re H11rrr//J, 754 F.2d 902 (I Ith Cir. 1985). the Court of Appeals 
coiuidcrcd wl1tlhcr a dd>tor"s arr=ges on his alimony and child 
$Uppc)rl obligations wctt dischugeablc under his separation agree
ment. Although ii found that the debtor's obligations wen, cxcq,tcd 
from discharge, the Hnrrr/1 Court did not merely look to the labcl 
atmchcd to the obligations in the parties' separation agrccmtnt . ltl. 
at 906. Instead, it held thai bankruptcy courtS should look behind a 
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divorce agreement 10 detemtlne whether a label accurately reflects 
the nature of tl1e debior's obligation. Id. In a subsequent decision, 
Cummings v. C11111111ings, 244 F.3d 1263 ( I ll b Cir. 2001), the Court 
of Appeals explained the policy behind its holding in Harrell. IL 
st•ted that in conducting an inquiry imo the nature of a debtor's 
obligatjons. bankruptcy courts "cannot rely solely on the label used 
by the parties" in their divorce agreement because "it is likely that 
neitlicr the parties nor the divorce court contemplated the effect of 
a subsequent bankruptcy when the obligation arose." Id. at 1265 
(quoting Irr re Gia11akos, 917 F.2d 759,762 (3rd Cir. 1990)). 

These decisions make sense because, as the CollTt of Appeals 
correctly points out in C11111mi11gs. divorcing parties rarely con
sider that a bankruptcy court may effectively re-write the nature 
of the obligations listed in their divorce agreement if one of them 
files bankruptcy. Instead, the parties believe that their divorce 
agreement is the final settlement of their obligations to each 
other. ll is only later, when the bankruptcy judge informs the 
parties that the debtor may discharge aoy marital obligation that 
is not for support' (leaving the debtor's ex-spouse responsible for 
paying all of the divorcing parties' joint debts), that tbe parties 
reali,.e the in1portance of the labels used in tl1eir divorce agree
n1ent. Therefore, divorce agrcemencs typicalJy are not given is.sue 
predusivc effect it1 a subsequent discharge exception proceeding. 

Issue Preclusion Should 
Apply to Certain Divorce 
Agreements 

In botl1 the C11m111i11gs and Hnrrell cases. the Court of Appeals 
correctly held that the parties' divorce agreement was not binding in 
a discharge exception proceeding. ~lowcver, the divorce agreements 
it considered did not contain the language necc'SSar)' tO support• 
finding that issue preclusion may be applied. If tl1e divorce agree
ments had (I) aclo1owledged that one or both of tl1e parties may file 
bankruptcy, (2) de-•rly divided the parties' debt obligations into cat
egories of alimony, maintenance or support and property settle
ment, aad (3) stated that the parties intended the agreement to have 
issue preclusive effect, the party nrguing lhal lhe divorce agreement 
should be binding would have had • mud1 stroogcr argumenL 
These tJu-ec clements may have satisfied the conccrru expressed by 
the Court of App<'als regarding the divon:e agrecmenLs in the 
Cummu,gs and Harrell cases. They arc discussed separately below. 

First, a divorce agreement should contaio a "bankruptcy" 
clause by which tl1c parties acknowledge that they are aware 
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1heir •gr«mt'nl could be afT.a.d by a subscqucnl b.tnkrup1cy 
filing (tc .. 1ha1 suppor1 obligations arc not dischargeahle under 
Stttion 523(•)(5), bu1 propc,rty se11lemen1 obliga1lons on, dis• 
chargc~ble if the dcb1or $3tis6es the requirements of Seel ion 
523(11)( 15)). The bonkruptcy notice clause will show 1ha1 the 
parties wore given notice of the possible effect of a subsequent 
bankruptcy when 1hey labeled 1heir obliga1fons. It will nJso 
address• concern considered by 1he Eleventh Circuil 
Couri of l\ppcal$ In Cummings. In tba1 case, the 
Court of Appe,I> found 1hat "a court cannot rely 
solely on the label used by 1he parties" because "it 
is likely that nchhcr 1he parties nor 1he divorce 
court coniemplJltu the ,ff«t of• subsequent 
bankrup1cy when the obligation ~." 244 

rigln 10 discharge his propc,rty se1tlcmen1 deb!$, for example, 
would violate the Banlcruptcy Code's g<ncral discharge policy. 
Frttmnll v. Freeman (/11 re Frttmnn), 165 8.R. 307,312 (Banh 
S.O. Fla. 1994). However, the provisions discussed in this article 
should not violate any policy of 1he Bankrup1cy Code if lhey arc 
used 10 merely clorify the panics' hne111 regarding their support 

tmd property settlement debts rnlhcr than In nn n11cmp110 
nffect a debtor's substnniivc right 10 discharge. Set 

C11mmi11gs al 1265 (finding that "(n ( debt is in the 
Like th e nature of support or alimony if a1 ,he 1im• or its 

creation the parties iniendcd the obligation to 

character 
function as support or alimony"). 

F.Jd 01 1265. 
Second. 1he divorce agrt'Cmcnt should 

place specific obligations undtt headers 

H t O Conclusion 
Uill P )' Uffipty > By including the thft'C elemcnls discussed 

titled ·support" and "Propc,rty s.ttlem,n1." 
Doing so wiU lndi0>1e to the b;mkrup1cy 
court th•I lhe parties intend the debtor's 
obllga1io1110 fnll in10 • sp« ilic cotegoryof 
discbnrgeable or non-dischargeable debL 

• above in I divorce •Sft'Cment, a debtor, or 
the part1es to a hiscx-spowc,moybcable1ousethedoc

Lrine or issue pneclus,on Lo persuade a bank
rup1cy courl from second guessing their 
intentions regarding the "support" or "prop
erly se11lemcnt" lnbel ll1ey use 10 describe a 
particular obliSJtion. Like 1he character 
Humpty Dumpty, the panics to a divorce 

agreemenl may tinnily be the masters of thdr 

The agnecmcnl should ulso con1ain an inte· 
gr.,1io11 douse in 1his seclion by which tbe 

divorce agreement 

n1ay finally be parties ock1111wlcdgc 1ha1 lhe provisions con
tained in 1hc wrincn agreement are the only 
ones agJ'ccd 10 and any ornl agreements or 
du1ies under rcdcral or stoic law ore not con• 
sidcred p•rl of 1hc agreement. Stt Harrell at 
CJ0.1..05 (nejccting the d<b1or's argument truil his 
support oblig:uiont were cfudl3rgcable because he 
had no du1y 10 l"'Y thrm undtr stlte law after hi! 

the n1asters of words,andlhelabcls1hey11.sc1odescribe 
their obligations will mean just what they 

choosc lhem to mcon-ndther more nor less. 
their words Although this m~y allow the parlie$ to improper• 

ly label their obligations In some aues, it is a desir
able result in most insl~ccs. The parties will receive 

the benefit of thru inrormcd barg;iin; judicial dlicien• son reached the oge or majority). The integration 
clausc thould help to pc,rsuadc bankruptcy courts from 
considering sources other than the di\-ortt agreement when try· 
ing to determine the parties' in teat under the agr«mcnl. 

Finally, the divorce agrcemenl should contain an "issue 
preclusion· or "collateral cstoppel' cfouse by wbicb the p,trtics 
indicate that they in1end 1heir ogrccment 10 have pneclu~ive 
cffcc1 regarding the no111re or their obliga1fons. Ail hough divorce 
ogrce111e111s typicolly do 1101 give rise to issue preclusion bcc.1usc 
they do not mcel 1hc four requirements necessary, 1his clause 
may give 1hcm such effect because the United States Supreme 
Court has hdd I hot issue preclusion is appliC11ble to a sc11Jcmcnt 
ogn,cmcnt in which the parties dearly indicate thot they intend 
their •grccmem 10 hav,, predusive cffecL Arc/rer v. Wnmcr. 123 
S.CL 1462, 1468 (2003)(citing to Arizimn v. Cnliforma, 530 U.S. 
392, 414 (2000)). AddilionaUy, issue preclusion principles apply 
in dischuge exaption procccdings. Grog<Jn v. Ganr<T, 498 U.S. 
279,235 n.11 ( 1991). Therefore," dn-ortt agrttment which con· 
1ains an issue pneclusion clause may be binding in a subscquen1 
bankrup1cy discharge exception proct'Cding. 

This is no1 to ••Y 1ha1 any provision in • divorce •l\ft'Cmenl 
which contnin, an issue prt'Clusion clause will be binding In • 
subsequent bankruptcy case. The United States Supreme Court 
hos held 1hnt issue preclusion is not applicable i( it runs countrr 
to the s1ntu1ory policy of ll1c Bnnhup1cy Code. Brow11 ,,, l'cls<11, 
442 U.S. 127, 139 11. IO ( 1979). A provision w.1iviog the debtor's 

cy will be promo1ed by not r<quiring bankruptcy courts 
10 look behind divor« agrccmcnu !hat hav,, already hero scru· 

tinizcd by divorce courts; and 1he Bankruptcy Code's gener.il 
discharge policy will not be dis1urbed l,ccaui.c the •s=ent 
will simply reveal 1he parties' lnlent rcgordins 1hc character of 
1heir obligations rntl1cr than a11emp1 10 take away the debtor's 
right 10 a general discharge. 

Endnote : 
I After the deb1llr has sa111liod his """"" t,nde, Sll(IJon ~K 151 to show that ho 

either does not haw 1he abol,r, 10 pey tht dobl or 1h11 .i1ow1ng him 10 di$Charge the 
doCII will result in a benefi110 him dlal 11 11f'"llf than thl loss llw w,tl be $USl31118d 
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0 
n April 14, 2003, the rcgul>tions 
promulgnted 10 en~ure the confi
dentiolily of certain heruth infor

rnotioo pursu3J11 to the Health Insurance 
Portability nnd Accountobility Act of 1996, 
42 U.S.C. S Jj30(d) tt sc'I. ("HIPAA") 
became etTecth~. I IIPAA is one result of 
the cve_r-incrc-.uing struggle between tech
nology nnd privacy. One coun commented 
on the rcl•tiomhip bet,,,ttn the benefits of 
technology and the individual's int=st in 
privacy, OS follows: 

The passage of HIPM and the 
enactment of the Privncy Ruic mark 
o dramatic departure from the cur
rent sme or mcdlcnl and legal prac
tice. The change i, o myopic exami
na1 Ion on n lone example of what 
may be the single most lm1>or1ant 

question raised in the 21st century 
by Amcrkons, namely balancing the 
privacy concerns versus technology 
odY.incemcnts. The more accessible 
that pcrsonol information becomes, 
the more critk• I it is to crcaie iniel
ligible guideline$ to provide an 
cquit•blc balance between the indi
Yidwil interests in his or her privacy 
and the national interests. in this 
instancc. HIPM compliance. 

In rC$ponsc 10 the regulations bccom· 
ing effective, Presiding Circuit Court 
Judge Scott Vowell of the Tenth Judicial 
Circuit nppoin1ed an ad ltD<"COmmittee 
of anorncys from o variety of practice 
areas to (tddrcss whni methods are avoil
able for hnndling requests for medical 
information in civil actions. The purpose 

of the ad /toe commit 1cc was 10 deter
mine how civil Iii ig,mts could conduct 
discowry in complin11ce wi1h HIPAA 
without placing an unnecessary and 
undue burden on the courts 10 resolve 
privucy bsucs on a ca.se-by-cnse basis, 
bearing in mind 1ha1 the primary pur· 
pose, of HIPAA ijS reflected in its legisla
tive history II aimed at ~bting tbe 
commercial bch•vior of the national 
health(are indUStry. not the conduct of 
pa11iC$ in civil litigation. The ad ltoc 
committee has been meeting regularly 
since May 2003 and has de,·dopcd a pro· 
pos-,d <Ourt order, which attempts 10 bal
ance the Utignnt's !merest in privacy witb 
the broader interests of tlie judicial sys
tem in focililoting 1he cxchonge of health 
informotion in civil actions. The com
mit1cc released one order, and after 
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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA 

Plaintiff(s), 

vs. 

Defendnnl(s). 

) 
) 
) 
) 
) 

) 

CJVlL ACTION NO. ___ _ 

HIPAA ORDER IN CIVIL ACTIO N 

Upon compliance with Alabama law, the attorneys for the parties and/or prose parties to this lawsuit are 
permitted to obtain all health information, including charges therefore, relating to aoy Individual who is a party to 
ihis case, or of any decedent or other real party in interest, represented by an executor. adminisnator, guardian, 
next friend, bailee or trustee. This Order neither broadens nor restricts any party's ability to conduct discovery 
pursuant to Alabama law, the sole purpose hereof being only to permit compliance with the Health Insurance 
Portability and Accountability Act of 1996 (HIPAA). 

This Court Order authorizes any third-party who is provided with a subpo.:na requesting the production 
of documents or commanding attendance at deposition or trial to disclose Protected Rc'1llth loformation in 
response to such request or subpoena. This Court Order is intended to authorize such disclosures under Section 
164.512(eJ( I) of the privacy regulations issued pursuant to the clealth Insurance Portability aod Accountability 
Act of 1996 (HIPAA). 

Nothing in this Order shall be deaned to relieve any party or attorney of the requirements of the Alabama 
Rules o( Civil Procedure. Nothing in this Order permits disclosure of confidential communications, made for the 
purposes of diagnosis or treatment of a patient's mental or emotional condition. including alcohol or drug addiction, 
among the patient, 11Je patient's psychotherapist, and persons who are participating in the diagnosis or treatment 
under the direction of the psychotherapist, including members of the patient's fumily, nor does this Order permit 
disclosure of records or i11formation rdating lo HN testing or sexually rransmiued disease. 

Nocl1ing in this Order shall be construed to authori1,e any party or any attorney for any party 10 release. 
excl1angc, submit or share any .Protected Health Information with any other person or any other entity, other than 
an agent or employee of the attorney or party, This Order prohibits che parties from using or disclosing the 
Protected Health Information for any purpose other than this litigation or pro=din~. 

Al the conclusion of this action and at the written request of an Individual whose Protected Health 
lnfom1ation bas been disclosed, or such Individual's authorized rcprcsenlt1tive, all recipients of the Protected Health 
lnformation shall return 10 the requesting party the documents and all copies thereof containing Procected Health 
Inforniation received by them pur$uant to this Order, except cliat Pro1ec1cd Health Information, which is included 
in insurance claim files and law Jirm litigation files, may be retained 10 allow compliance to the extent and for the 
period that such retention is required by Alabama insuranct laws and the Alabama State Bar rules and regulation.~. 

DONB and ORDERED this the __ day of _______ ~ 20_. 

JUDGE 
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rre<iving signifkanl and helpful 
fffilback from lhc leg.I and med
ical communilia. including many 
circui1 court judges, mris«l thcir 
original order in Ma.rch 2004. 

The rcgul•tions implementing 
HIPAA arc c0Uec:1ively known ns 

the "privacy rule." The privacy rule estab
lishes procedures for the dlsdosure or 
"protected he•lth information." Prol<cted 
h<.tl1h inromutioo is gcncr.illy cklined as 
follows: 

Any information. whtiher ornl or 
recorded in any form or medium, 
tha1: ( I) is crea1ed or received by a 
hcahhcnrc provider, heahh plan, 
public health authorhy. employer, 
life insurer, S<:bool or univer:,ity, or 
healthcare dcaringho= and (2) 
ttla1cs to the past. pra<:nt, or 
fu1ure ph}'$ical or mental hcahh or 
condi1ion of an individual; provi
sion or healthcare to an individual; 
for the past, present, or fu1ure pay
mcn1 for the provision or he.11th· 
core 10 an individual.' 

The privacy ruk rcgula1es health plans, 
hulthcare dcaringhowes and healthcare 
provider,; ("co,~ cn1i1ies") in 1heir 
disclosure or protected health informa
tion.' Under the HIPM rcgulniions, pro, 
1ec1cd heallh informntion moy be dis
closed by o covered entity i111he course 
or Q judicial or adminis1ru1ive procetding 
primurily in thrtt w.1}'$: (i) court order, 
(ii) subpoena/other lawful proass. or 
(iii) wrincn authorization of the individ
wl who,c protected heahh information 
is sough1.' First, a court onny order the 
disclosure of protected hcahh inform•· 
lion. llcgulation 45 C.P.R. S 164.512(e)(IJ 

provides 1ha1 n "covered en1ily may dis
close protected health Information in the 
course of any judicial proceeding" ... 
"li)n response to an order of a court or 
administrative tribunal, provided that the 
co,·ercd entity discl0$C$ only the protect
ed b,-:dtb infocmauon cxprtSSly author
i,,cd by such court order.• 

Second, n litiganl mny also seek pro· 
tectcd heahh infornialiun wilhou1 a 
court order by issuing o discovery request 
or other lawful proceu. However, with
out• court order, the litiganl must (I) 
give the co,-ered entity ·~1isfacrory 
anunnce" that reasonable efforts have 
bttn made 10 give notice of 1he request 
10 1hc individual who is lhc subject of the 
protected health information or (2) give 
the covered c.ntity "sntis(actory assur
an«" 1ha1 the party 5eeking the pro1ecred 
with inform.ition bas mode reasonable 
efforts to= a "qualified prolc.'CU\'<' 
order.· A qualified pro1cctise order, in 
pcrtinmt part, is an order from 1he court 
1ha1 prohibits the use or I he protected 
health information for any purpose othtr 
than 1he li1igation and require, the 
return of the protected health infocma-
1lon 10 the covered en1i1y or 1he destruc· 
lion of the pro1ec~ bulth information. 

Satisfactory assurance for purpo,cs of 
g1vmg notice means 1ho11he covered 
entity receives a wrillen stalorncnt and 
docuonemntion that the party rrquesting 
the µro1cc1cd health informn1 ion has 
ninde a good faith a11ornp1 10 provide 
wrinen notice 10 the individual whose 
pro1«1cd health information is bcing 
sought The notice must include suffi
cim1 lnforroatioo about the litigation in 
which tht protected luo;1hh infom,ation is 
m1ues1ed 10 permit the individual 10 
raise on objection nnd mus, stare that 1he 
1ime for the inclividuul 10 rois.: an objec
tion has lapsed and no objections were 
filed or the objections ha,·e b«n resol""1 
by the court. Satisfactory .wurance that 
the par1y has made clJoru 10 secure a 
qualillcd protective order means that the 
covrrcd mtity receive-$ a writtrn state· 
111ent ltnd documentnlion that 1he parties 
have agreed to a qualified pro1ective 

order and prescn1cd ii to 1hc court or the 
pmy ,w:eking the pro1cc1cd henhh infor
mation hM requested a qualified protec
tive order from the courL Third. HIPAA 
allows • p.1ticn1 to authoriu the rdeise 
o( his own proteclcd heahh information: 
In general, a valid au1hori7.•1ion must 
coninin n specific dcscripuon of 1he 
informntfon sough1, 1he name of 1he cov· 
creel entity authorized 10 make 1he dis
closure,• description or the purpose of 
the dl$closure, an expiration date, and 
lhe •ignature or the inticnt. 

This mau of regulations h-.s had a 
profound impact on the pncticc of law, 
healthcare providers, nod employers. 
Thus, the nd hoc committee wns formed 
10 deal with the imp:ic1 of these regula
tlons on the everyday practice of civil liti
g.11ion. Because HIPM pc,rmiu the dis
dosurr of pro1ccted health information 
in • judicial procccdiog by v•rious 
means, 1hc 6rst qucs1ion 1h,u the ad 1,oc 
commiuec had 10 decide w•s which 
n1e1hod 10 adopt to fadlime the orderly 
disclosure or prolectcd heolih informa
tion in compliance wilh I IIPAA. The 
comminee rejected the notion of relying 
upon • subpoena or otncr lawful process, 
without a coun order, because the 
Al11bam11 Rllln of Ci,,/ Pr«,e,lure do 001 
requ1tc that the party ><eking records 
glvt notice, i.e., satisfuc1ory .:a~urance, 
under every circums1nnce. Wilhout sa1is
fnc1ory assurance either by no1iee and Lbc 
opportunity IO object or• qualified pro· 
lcctive order, which meets the minimum 
ttquirorncnis under the bw, • subpoma 
or other lawful process in the absmae of 
a court order is defective and invalid 
under HIPM r1Cgulations. 

One ex;1mple or lawful process wi1hou1 
a nolicc requirement is the lriol subpoe· 
nn. Under Rule 45 or the Alnbamn Rules 
of Civil Proced11re, there is no require
meni th:it a party gr,'<' no1icc 10 1he 
•d,"CtSC pany of service of a trial suhpoc· 
n• on • non-pany, co,·crcd entity-such 
•• • medical provider-10 compel the 
oovercd entity's appenrance ond to pro
duce documents cooccrning 1he adverse 
pany. Also, it was genemlly agreed Lhat it 
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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA 

Plafotiff(s), 

vs. 

Dcfendant(s). 

) 

) 
) 

) 

) 
) 

CIVIL ACl10N NO. ___ _ 

HIPAA ORDER IN WORKERS' COMPENSAT ION ACTION 

Upon compliance with Alabama Jaw, the attorneys for the parties and/or prose parties to this lawsuit are 
permitted to obtain all heald, information, including charges lherefore, relating to any Individual who is a party to 
this case. or of any decedent or other real party in interest, represented by an executor, administrator, guardian, 
next friend, bailee or trustee. This Order neither broadens nor restricts any party's ability 10 conduct discovery 
pursuant 10 Alabama law, the sole purpose hereof being only to permit compliance with the Health Insurance 
l'ortability and Accountability Act of 1996 (1-lll'AA ). 

This Court Order authorizes any third-party ,vho is provide'<! with a subpoena requesting the production of 
documents or commanding attendance al deposition or trial or a request in compliance with the Alabama Workers' 
Compensation Act 10 disclose Protected Hea.hh Information in response to such request or subpoena. This Court 
Order is intended to authori>.e such disclosures under Section I 64.512(e)(I) of the privacy regulations issued pursuant 
to the Health Insurance Portability and Accountability Act of 1996 (HlPAA). 

Nothing in this Order shall be deemed to relieve any party or attorney of the requiremenis of the Alabama 
Rules of Civil Procedure. Nothing in this Order permits disclosure of confidential communications, made for the 
purposes of diagnosis or treatment of a patient's mental or emotional condition, including alcohol or drug addiction, 
among the patient, the patient's psychotherapist, and persons who are participating in the diagnosis or tteatment 
under the direction of the psychotherapist, including members of the patient's family, nor docs this Order permit 
disclosure of records or information relating to HJV testing or seJtually transmitted disease. 

Nothing in this Order shall be construed to authorize any party or any attorney for any party to release, 
exchange, submit or share any Protected Health lnfom1ation with any other person or any other entity, other than 
an agent or employee of the attorney or party. This Order prohibits the parties from u.sing or disclosing the 
Protected Health Information for any puxpose other than this litigation or proceedings. 

At the conclusion of this action and at the written request of an Individual whose Protected Health 
Information has been disclosed, or such Indi,odual's authorized representative, all recipients of the Protected Health 
Information shall return to the requesting party the docwnents and all copies thereof containing Protected Health 
Information received by them pursuant to this Order, except lhat Protected Hcaltb lnfocmation, which is included 
in insurance claim files and law firm litigation files, may be retained to allow compliance to the extent and tor the 
period that such retention is required by Alabama insuraoce laws and the Alabama State Bar rules and regulations. 

DONE aod ORDERED this the __ day of _____ _ _ ~ 20_. 

JUDGE 
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was impr.irucru to draft one uniform 
p,,ticnt authoriZ3tioo tlwt could be used 
in all d,•il actions. The commin« dedd
•d in order to reduce th• number of 
requests 1.0 the coun to rule on whnt 
would be n burdensome number or 
Hf PAA objections, promote judicial 
economy, and yet comply with the 
cxprtsS tenns of HIPAA, • court order 
alone would be sufficienL Thus, the com
min« drafted a proposed coun order 
th•t could be ent.ered along with • sched
uling order in vinually aU civil ne1ioos. 

Undoubtedly, the regulations permit a 
covered entity to disclos.! protected 
health information in the course of any 
judicial proceeding "in response to an 
order of• court." Ne1<"ttthcloss, thc com
mittce sought to buttreu the proposed 
order with m=y of the protections that 
are required in a qualified pro1ee1ivc 
order. These protections, nit hough not 
rc'<111ired to be in a court order. were 
adopted by the commince to uphold the 
spirit of HlPAA and 10 tailor the order to 
many of the requirements unique to 
Alabama law. Th= iodudc: 

Limitations thnt the disclosure of 
protected henlth information is 
restricted 10 the auorneys and 
pnrtie.s and their ogcnt.s; 

A prohibition agrun~t the use or 
duclosure of protrcted health 
information for any purpose 
other than the litig,nion: 

A requirement that the protected 
health information be returned 
to the lndividunl whose protected 
health information was disclosed 
under certain circumstances: and 

Provisions that m•l<r it clear that 
the order alone doa not •uthor
lzc the disclosure of mentJI health 
records or records relating 10 HIV 
testing or sexually t mnsmiued 
disease. 

The committee did not intend to 
broaden or restrict any party's •bility to 
conduct discovery pursuant 10 Ahbama 
L'lw, 3S the proposed order e,cpmsly 
sl4tcs. For instance, the comminec did 
not intend to and the order does not alter 
1he low of Alabamu pcnoining to ex pnrre 
interviews of hcnlthcore providers as it 
existed prior t.o the effective dn~ of 
HIPAA •nd as the common law contin
ues 10 dC\tlop irresp«t~ of HlPAA. 
This order docs not ch:ingc w"'1tsoeV<T 
the mte of the law with rc>p«t to ex 
pnri• imerviews os articulated in Zade11 v. 
E/k11s, 2003 WL 22113880 (Ala. 2003), the 
sole purpose being only to permit coru
plfance with HIPAA. In addition, and 
perhaps more import~ntly, the order 
mlll<rs cl= that a co=ed entity may 
disclose protected hc"1th inform•tion in 
response too disco,·cry miunt or other 
lawful process giving much needed com
fort 10 the covered entity that the court 
n111ltori1.es 11te disclosure. 

A second committee has drafted a sim
il,ir order for Workers' Compcn:rotion Act 
cua. Although liLPM cumpu claims 
brought under .uate "orl<rrs' compensa
tion lows, a second order was de,ieloped 
due to the fuct that the Afab•m• Workers' 
Compensation Act contains• provisioa 
regarding the release of medic<1I informa
tion to the employer unique to workers' 
compcnsotioa cas<>, see t.g. Ala. Ct,de sec. 
25.5.n(b), and to =ure the cove,red 

entity that it may furnish the medical 
information without vio.lating HIP-AA. 
The worktn' compcn.s.ition HIPAA order 
ls vinuolly identical to the order dis
euss.:d in this article. Like the HI PAA 
order In civil actions. the workers' com
pensation order is not intended 10 alter 
the low conccrttiog ex p,trte interviews of 
hc.ilthcarc providtrs in workers' compen· 
sation c.ucs as addressed in Ex parrt 
S11111her111an Bros. Tn1dc111g. Irle., 75 I 
So.2d 1232 (Ala. 1999}. 

In short, tbc committee believes that 
thii order allows the orderly dl,..,losure of 
protected health informution, bearing in 
mind the individual lllig.int's privdcy con
cerns and preserving the limited resources 
of the judiciary to handle rcpc2ted 
ttquesis for health information. However, 
the committee recognizes thnt this area of 
the low is developing nnd that there may 
be a need to revise 1.hc order from time to 
1ime.1\> tJ,at end, the committee will con• 
tinuc to meet periodically. 8 

En J ctes 
In"* ll'A Lit,g8!100. 2003 WI. 2220370:J.C lN.J 
Super L 2003) 

2 Sot68 FR 8334-0l 

3 45 CfR I 160.103 

t 45 CflU 160.ua 

5 45CfR 116451211) 

6 S..45Cfll i t645t2teK21 

1 Gecxii• J Amas, J.O • MPH • Rcoulalions-A New 
Era OI Medl<al inva<y?Tot Nlw &<llMID .louAN.,i.QC 
Mull:l"! i.Air,I I 0. 20031 

I II i -\ l \ B \ \f \ I \ h } 1 R 337 



Young 
Lawyers' 

Section 

By Bra1111011 Buck 
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T he Alabama State Bar Young L1wyers' 
Section has just completed ooother 
successful bar year under the leader

ship of Sruart Luckie of Mobile. This past 
yew, as ill all years, d1e YLS held its annual 
Sandestin Seminar on the third w<?Ckend ill 
May. Once again, the semillar featured 
excellent speakers and was weU anended by 
young lawyers from arow1d the state. Kim 
Walker of MQbile deserves a great deal of 
credit for her leadership in planning and 
organizing the seminar. Out sectlon also 
thanks aU of the law firms and businesses 
that generously sponsored the Sandestin 
Semin.tr. The support of these sponsors is 
criticnl to the su=s of the conference: 
Beasley, Allen, Crow, Methvin, Portis & 

Miles. P.C.· sponsor for S1lminar breakfasts 
and breaks 

Taylor Martino. P.C.· golf tournament sponsor 
Hare. Wynn. Newell & Newton. Ll.P.· beach 

party sponsor 
Foshee & Turner· beach party sponsor 

Other sponsors of the seminar include: 
Arrnbrecht Jackson. LU' 
Bainbridge. Mims. Rogers & Smith, L.LP. 
Baxley, Dillard, Dauphin, McKnight & Barclift 
Bradley, Arant. Rose & White 
Burr & Forman, LLP. 
Cabaniss, Johnston, Gardner. Dumas & O'Neal 
Carr. Allison. Pugh, Howard, Oliver & Sission, P.C. 
Cunningham, Bounds. Yance. Crowder & Brown 
Diamond, Hasser. Frost & Luckie 
Gardner. Middlebrooks, Gibbons, Kittrell & 

Olsen, P.C. 
Hand Arendall, LLC 
Insurance Specialist, Inc. of Savannah, Georgia 
Jinks, Daniel & Crow, Ll.C. 
Lexis Nexis 
Lightfoot, Franklin & White. LL.C. 
Luther. Oldenburg & Rainey, P.C. 
Marsh, Rick,ud & Bryan 
Maynard, Cooper & Gale. P.C. 
McCallum & Methvin, P.C. 
McKenzie, Taylor & Zarzaur 
Miller. Hamilton. Snider & Odom, L.L.C. 
NEXTEL Communications 
Olen, Nicholas & Copeland, P.C. 
Smith, Spires & Peddy. P.C. 
Thomson West 
Vickers, Riis. Murray & Curran, l.LC. 
Watson, Jimmerson, Givhan, Martin & 

McKinney, P.C 

As I write this artlcle in July, tbe roster 
of Executive Committee members is still 
being finaliued. Yl..S officers for this year 
are Christy Crow, president-elect, Union 
Springs; Roman Shaul, secretary, 
Montgomery: and Bryan Cigelske, treas
urer, Mobile. 

Looking ahead, the YLS will host its 
annual Iron Bowl CLE. This year's seminar 
will be Friday afternoon, November 19, the 
day before the lron Bowl. 111c seminar will 
be in Birmingham, and we hope thal 
many of you will stop by for some CLE 
credit on your l".tY to Tuscaloosa for the 
big game. The YLS will be providing more 
information about the Iron llowl CLE in 
the coming weeks. 

l nm very excited about a new opportu
nity for the YLS and for young lawyers 
throughout Alabama. One of out own, 
Stephen Black, has organized a non-profit 
program caUed "Impact: An Alabama 
Student Service Initiative:· The YlS plans 
to partner with and support one of the 
programs under this non-profit that will be 
known as the S~irst Debate Program. 
SpeakFina's mission is to enrich ~ie aca
demic e~-perience of gifted students from 
our state's largest urban public bigh 
schools by participation on citywide debate 
teams. The program will also provide stan· 
dardiwl test preparation, guidance on col
lege admissions/scholarships and substan· 
tive summtr illternships. The Spe-.ikFirst 
program will begin this fall in Birmingham 
and will spread to other cities in coming 
years. The YLS hopes 10 assist by organiz
ing YlS volunteers to work with the debate 
teams and to offer summer intemsbips to 
the pan icipatillg students. If you are illter
ested in being involved, please contact rue. 

'fbe YLS will continue to help organi,.e 
and support the ASB Admissions cere
monies and the annunl Minority Pre-Law 
Conference. We will also continue to work 
with the Federal Emergency Management 
Agency to coordinate the provision of free 
emergency leg-di assistance when natural 
disasters Strike in Alabama. 

I look fon•ard to working with young 
lawyers from across the state to serve our 
members and the public. 1 welcome all 
questions. co1un1ents or suggestions 
rcgardmg the activities of our section and 
war,; we can improve our programs. • 

8rn1111011 811ck is II slrnreholder ill t/Je firm 
of M11y11ard, Cooper & Gale, P.C. 



r-----------------------------------• 
Times are changing and we .. d like to hear from goul 

The Bar Directory of the Alabama State Bar is one of the 
most utilized services provided to you as a member. To 
kee11 in step with the needs of you and your staff, we 
would like to know how to make the online directory 
more efficient and user-friendly. 

Many bar associations era going exclusively online 
instead of a hanl-bound version. This saves the cost of 
printing a paper directory and ensures that the infonna
tion is up to date. Currenlly, our online directory lists 
only member contact infonnation. 

Please take a moment to survey your staff and let us 
know your thoughts. 

How often do you use the printed directory? __ _ 

How often do you use the online member directory?_ 

Would you use the online directory more frequently if 

it contained: 

Alabama State Bar Organization, Programs and Operations 
Alabama Rules or Professional Conduct 

[ Alabama Standards for DISClplinary Procedure 
Alabama Staodards tor lmposmg lawyer Disciplirie 

( Attorney Rosters 
The Courts and Administrative omcers 
Alabama Law Sthools 
Alabama Spec1altV Bi!rs 
Client Securnv fuod Rules 
Legal SelVices ~non Contact Info 
MCtf Rules & RegµlatiOIIS ~ 
Membership SeMces 

I __..Jlto'Hac Vice Admission Rules 
t"'l'Ci Rules of Specialfza~on 
I late Bar Associations 

What other infonnation would you like to see included 
as part of an electronic/online directory? __ _ _ _ 

Please fax or mail your completed survey to 334-261-6310 or to 
Susan Andres. director of communications. P.O. Box 671. 
Montgomery. AL 36101. This survey is also available online on 
lhe members page of wwwalabarorg. 
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The Trial Lawyers for Public Justice 
Foundation recently named the final
ists for its 2004 Trial Lawyer of the Year 
Award. The nationally prestigious 
award is bestowed annuaUy upon the 
trial lawyer or lawyers who have made 
the greatest contribution to t.be public 
interC$t by trying or s<ttling a precedent• 
setting case. One Alabama attorney, 
Wyman Gilmore of Gilmore law 
Office in Grove Hill, Alabama and 
Brentwood, Tennessee, was among the 
finalists. 

Mark Daniel Maloney of Decatur has 
beea named a trustee of The Rotary 
Foundation of Rotary International, 
one of the world's latgC$l humanitarian 
organil'.ations with 1.2 million business 
and professional leaders in more than 
165 countries. Maloney, who joins 15 
trustees from arow1d the world on the 
eve of Rot:uys centennial year, will help 
lead The Rotary PoUDdation uot il 2008. 

Maloney is a member of the firm of 
Blackburn, Maloney & Schuppert, 
LLC, in Decatur. 

The Alabama Criminal Defense 
La1"}'ers Association (ACDLA) recently 
elected officers for the 2004-2005 year 
at its annual meeting and swnmer 
scn1inar. ln addition. the state,"ide 
assooation named top recipients of its 
annual awards at t.be recent annual 
awards Luncheon. 

.Elected were Jim Roberts, president, 
a public defender for Tuscaloosa 
C'.ounty; Joe Van Heest. president-elect, 
a federal dck nder for t.be Middle 
Distric1 of Alabama, Montgomery; 
Melinda Morgan Austin, vice-presi
dent, a partner wit.b Holt, Mussleman, 
Holt & Morgan, Florence; James J. 
Jeffries, Jr., secretary, with the Sherman 
Jeffries L.1w Offices, Mobile; and 
C'lrlos A. Williams, treasurerJ a fede(al 
defender for the Southern District of 
Alabama, Mobile. Elected to the public 
defenders representative slot was 
Bobby Wooldridge of the Public 
Defenders Office, Tuscaloosa County. 
Immediate Past President is .Bruce A. 
Gardner, HuntsviUe. 

Re-elected 10 distr ict vice-president 
posts were Robert Tuten, Hw1tsville; 
Randy Brooks, Anniston; John 
Robbins, Birmingham; Bill Blanchard , 
Montgomery; Lisa Clayton, Mobile; 
Gordon Armstrong, Mobile: Bill 
Kominos, Ozark; and Michael Upton, 
Tuscaloosa. 

In addition to electing officers. 
ACDLA also honored il5 members for 
outstanding contributions to the pro
fession of criminal defense this past 
ye11r. John Edmond Mays of Decatur 
received the association's highest 
honor, the Roderick Beddow Award, 
for a lifotime of achievement in the 
field of criminal defense. Receiving 

Save time and pa~ online~ 
Use tile Alabama Stale Bar's online membership paqment service. 

Purchase qou1 occupational license or paq special membership dues ONLINE ~12004-2005. 
l11V11ices will be mailed in SeptembeL Update l!l)Ur directorq in~rmatton and paq ONLINE! 



!'resident's •w.irds this y,ar ww, 

Richard Jaffe. Melinda Morg..n Aiutin. 
BiU B11t11cb1rd, Chris Malcom, Bobby 
Wooldridge. Arthur Mnddcn, Paul A. 
Youns, Jr., Joe Gallo, Wilson Myers, 
•nd Jod Sogol. 

Receiving Merit aW3rds were 
llichord Keith, Carlos WiWoms, Steve 
Glnssroth nnd Jeff Duffey. 

Thomas S. Rue wos elected president 
of the Moritime L:tw Association of 
the United St3tes (Ml.A ). Rue is the 
llm Alabamian to lead the org-Jniva· 
tion in its 105-)'Cat history. Rue, a 
member of the Mobile firm of 
Johnstone, Adams. Bailey, Gordon & 
Harris U.C. will guide the activities of 
the 3,IOO·memher professional c>rgnni
int ion over the next ye•r o.s It strives to 
111J.kc in1prove111ents in m.aritiln, lnw. 

Ronald Lc,vin, a p:irtner with WJlston, 
Wd!J, Anderson & 83ins UP In 
Birmingh,m, rttcnlly was n.tmtd 
chair of the Committee on S 
Corporntions of the Ameriron Sar 
Association's Section of'Thxatlon. He 
will wrve ns chnir for a two-year term. 

Morshnll County District Judge 
Hownrd Mnwk recenlly received the 
Joseph I!. Stevens Award. The Stevens 
Award is n nation31 award given nnnu· 
ally to an Juorney who is a former 
Harry S. Truman Scholar and who hu 
cs1ablished an outsranding record ID 

public servia,. 
The uw.ud wos presented 10 Judgr 

H•wk by Uni1td Stares Supreme Coun 
Justkc Clnn,nce Thomas in his cham• 
be!'$ in Wnshington, D.C. Justice Thomns 
proi.scd Hnwk for bis service as nn Fill 
ngcnt. n le1,,jsJa1or arul now as n judge. 

The St.-.ms Award W3S established to 
co1rummorn1e the, life and servicl-of U.S. 
Dist net Coun J~ Joseph E. StC\-cru, 
who 113d ~ a trust.ct, and presidcn1 of 
ll1< Harry S. Truman ScholaN!up 
Foundation. StC\'fflS had snvrd in the 
Western District of Missouri, when, he 
had wnrktd willi Justice Thomas prior to 
·rnomns's appointment 10 the U.S. 
Supreme CourL • 

The mosl difficult problems require the 

most in novati.ve responses. 11, ..... , .. ~,,du,,,l#ddq111.,,,. 

: MISSISSIPPI VALLEY 'ITfUl 
' •• , • • u,;SURA.'l!CE COMPANY 
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Bringing Laws into 
Conformity Takes Time 
and Effort 

F 
or the pasl 25 years, the Alabama 
legislature, with the assistance of the 
Alabama Law Insti1ute, has sought to 

bring our laws in conformily to tl1ose in 
other states and 10 generally modernize 
laws often hundreds of years old. Wilh 
today's global e-commctee, state lines for 
commerce become blurred. The oorm is 
no longer for one to be born, grow up and 
die in the same community. Loans, lumber 
and jobs cross state lines regularly. The 
need for lawyers to know tlie applicable 
law for thcir clients is more complicated by 
the interstate nature of the transactions. 

The first major revision for Alabama, 
undertaken by the Law lnsti1u1c, 1\>'JS crimi
nal laws. The need for due process, equal 
treatment of parties and certainty to the law 
caused Alabama to adopt a criminal code in 
1980. IL is patterned after the Model Penal 
Code, the standard in most states. 

Alabama's esta1e law, lhal dated back to 
England's 1635 Statute of Eliwbeth, was 
brought into the 20th century in 1983 by 
adoption of the Unifom1 Probate Code. 
This law govctning csmtes is the law in a 
Dlajority of states. 

Business laws have greatly expanded. In 
1980, Alabama had a Corporation Act and 
a Partntrship Act. In addition to these two, 
there are now acts for Professional 
Corporations, Lt. Partnerships, Limited 
liability Parlnerships, limited Liability 
Companies. Real Estate Investment Trusts, 
and Non-Profit Corporations. AU of these 

rollow Unifonn or Model AclS adopted by 
most sllltes. Because these acis were added 
or revised over ihe past 20 years, now there 
arc inadvcrtcm inconsistencies. Alabama 
has been in the process of developing a 
Business Entities Act, which dears up these 
inconsistencies and makes dear the forma
tion of entities, relationships between enti
ties, accessibility of records, etc. The draft 
will be completed this year after a six-year 
study. The drafters of the Unifocm Acts, 
only this year, ha,.., rormed their own proj
ect to synthesize the various entities. 

The Uniform Commercial Code was 
first passed in Alabama in 1965. This year 
1he Institute completed its revision a[1er 
a 12-year review. Ead, art icle was incli
vidually reviewed and rewritten and 
adopted by the legislature. The Uniform 
Commercial Code is one area of law that 
is uniform throughout the United States. 

11,c Alabama Supreme Court has like
wise moderni1.ed i1s Rules of Civil 
Procedure ( 1974), Criminal Rules of 
Procedure ( 1991 ), and Evidence Rules 
( 1996), using models other states have 
also used. 

Some mat1ers remain uniquely stale 
specific as in family law, Le. marriage and 
divorce. Ho\vever, tht interstatt nature of 
Lhc parties now require cooperation 
berwcen the states, and various aspects 
arc governed by the following acts: 
Unifom, Interstate Family Support Act 
(1998), Uniform Ch[ld Custody 



Jurudie1ion and Enfon'.cn1cn1 Act (2000) 
and Uniform Enforumen, or Domestic 
Viol<nce Orders ACI (2004). 

·n,c fodcral government has lncreas
in~ly enacted legislolion then allowed 
states to opt out by passing conforming 
store legislation. CongrC$.~ enacted the 
f.lc:ctronic Signatur:es in Global and 
National Commerce Act or· E-SIGN" but 
:,Uo""J st.ires to opt out by pa.sing con
forming legislation on the subj«!, :,s did 
Alnboma by adopting the E.lwronic 
l ~insao ion Act (2002). 

In 2002, Congress pa.iscd the Help 
America Vote Act (HAYA). ·n,e Act pro
vidt!S that states must pJSS conforming leg
isl.ttion by 2006; otherwise, fcdcrnl lJw 
applies. As an inccnti,.., for .state enactmcot, 
mu:s will r<tti,,, a fedm,f grant 10 enable 
them to implement the new low. Alabama 
passed it.s HAYA conforming Act in (2003). 

Leglsbtors learn of other srntcs' lows 
thl'Ough the National Co11fcrc11cc of State 
Legislatures ,md Council or State 
Go....:rnmems. "Sunset" or agencies 
(1976), "Clean Air Act" (2003), and regu
lation of"Pmy Day Lo;ins" (2003) .ire 
aamples of enacted laws thot on, neither 
"Unlfomi" or "Model" Aru, but, 
nonell,clcss, an, remarkably similar due 
to the interchange or state lcgisla1ion. 

The interstate nature or low was recog
nized by the Alabama State Bar when, in 
1972. thc ASB made"its" three-day bar 
exam or all Alabama testing to include 
one d~y or"multi-state" and two da)'$ of 
tl'$ting by Alabama examiners. In 2003, 
the bar went one step further nnd now 
hns two days of ·multi •!hlle" ,md Qne day 
of Alabama exa.mincrs. 

flor Liwyers, this i.i11rnme conformity 
ofl;J,Y$ provides history Md inttrprcta 
tions from other jurudictions. For 112 
yc;irs, th< National Conf<m1a of 
Commt.<Sioners on Uniform St~te Laws 
hos been writing uniform acts. The 
restatements of the law by the American 
t..11, lnsthutc have existed since 1923, and 
the model acts of the American 8.1r 
As.,ocfation all give background to proj· 
«ts or th• Alabama Law Institute.~ 
Institute, at the request or its Council, 
studies th= uniform and model lnws and 
n,commcnds them for Alaboma usage. 

All laws from whatever soura, must llt 
in with the existing and ;urrounding law 
on the ,ubject. The Institute, through it.s 

process or committees, studies the rec
ommended law. makes conforming 
changes .ind provides commcnt•ry 
cxpl•ining the new lnw. Lawyers have this 
research ovailablc when the new law is 
enacted. The Code pubLishers indude tbe 
co111n1ittce con1mcnL-a.ry. 

1,tgislntors in Alabam.1 do not have indi
vidual me:irdi stafC Legi..l!Guvc commiuees 
ha,,: counsel provided by the Law Institute 
only during the kgislat1',: 1CSSCion. 
Corucqucntly, the l<gislaturc's independent 
research stcm.s from lhe l.tgislatr.'C 
Rcfrrcnee Service and the AJ,,bamn law 
Institute. These agencies arc minimally 
<taJl'ed 111 besL St:ues with budget shomgcs, 
;is Alabama, must obtain lhc benefit of 
nation,! dralis of uniform and modd 3ctS 

~nd suggested l<gisbtion from other state 
cn3Clmcnts. The lnstttutr h,t.s drofttd 
lllmost 100 major aw for Alaooma while 
opcrntlng with o budget opproidmntcly five 
10 ten percent of lhat In other states. The 
lnstitutc relics on the generosity of 
Alabama lawyers who don.itc hundreds of 
thousands of doUars or !cpl acrviccs each 
)"'"Jt to prcpart: ~ act.s for the legislature. 
This professional service 10 tl~ bend, and 
bJt u largely responsible for Alabamn's leg· 
isloti\'e progl'CS$ into lhc new millennium. 

Law Institute Annual 
Meeting 

The law Institute held its annual meeting 
July 23, 2004. Officers elected were: 
RcprcsentotJvc Demetrius Newton, pn,si
dt,nt; Senator Roger lkdford , vice-presi
dcnr. and Bob McCurley, ~tary ,nd 
dirtaor. Executive Commit"" members 
mdude David Boyd, \'lilliom N. Oark, 
Rkhard S. Manley. Rq,!'C5ffltath-c Ken 
Guin, Oakley W. Melton, Jr., Rq,rescnta!M: 
Moreci lllack,James M. C.1mpbcll. and 
Senator Rodger Smitl1cm1nn. 

The nlC(!ting featured ., discussion of 
"Accountability in Go....:rnmcnt." 
P,nditts were: Senator Lowell Barron, 
president pro-tcm of the =ut: 
Reprcsc:ntati'1: Snh Hanun~t , speoker of 
the house of representatives: Jim Main, 
lirrnnce director for the State of Alnbamt1; 
11nd Jim Williams, cxec11tivc director, 
Public Affuirs Council or Alabama. 

For more information about the 
lnnhutc or my of it.s projecu, conlllcl 
Bob McCurl<y at the Alabama Law 
lnnitutc, P.O. Box 861425, Tuscaloosa 
35486-0013, fax (205) 348·8'11 I, phone 
(205) 348•7411, or visit our Web site at 
"'1vw.nli.sta1e..nl.us. • 

Thank You 
Thank you, President Bill Clark and Commissioners 
of the Alabama State Bar, for the recognition you 
gave to the Alabama Law Institute at the 2004 ASB 
Annual Meeting. l was honored to receive the award 
on behalf of the hundreds of lawyers who have 
donated their time and expertise to "Render 
Service" to the state of Alabama to modernize 
Alabama's laws. 

-Bo b McCurlcy 
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Lawyer Who Has Formerly 
Represented a Client May Not 
Represent Another Person In the 
Same or a Substantially Related 
Matter Where the Present 
Client's Interests Are Materially 
Adverse to the Former Client 

Question : 
"The purpose or this letter is 10 requesl 

J formal opinion from your office 
regarding whether my law firm should be 
disqualified from representing ll1e 
Plaintiff Corporation A in li1igntion. 

"I believe tha1 aU of the relevant fae1s 
are set oul in tl1c following documents 
which are enclosed: 
I. Complnin1 filed by Corporation A 

against Corporation B and Mr. Jones 
for damages arising from an alleged 
breach of equipment lease and on a 
personal guaranty: 

2. Answer and counterclaims of 
O!rporation B and lones; 

3. Amendment 10 noswtr and couoter
cl3Ull$; 

4. Corpornrion Ns answer 10 coumer
daims; 

5. Appearance or Lawyer A as counsel 
for Corporation A; 

6. Defendant's Objection 10 Appearance 
of Attorney, with attached Exhibits A, 
Band C; 

7. Leller from Lawyer X 10 Judge Rile, 
\'lith referenced attachmenrs; and 

8. Response or Lawyer Ns lirm in oppo
sition to Derendants' 'Objection to 
Appearance of Anorney' witl1 attached 
exhibits I lhrough 6. 

"Judge Rite bas asked 1.ha1 I request 
this opinion from your office. Enclosed is 
a copy of the order which I am submit
ting to Judge Rite which I expect will be 
signed shortly:• 

Answer: 
The documents submitted with your 

request for opinion sbow thal your firm 
is pr=ntly representing Corporation A 
against Corporation B and Mr. !ones. 
Corporation B is in ll1e business of 
designing and providing printed business 
forms. Jones is the president and sole 
stockbolder. This lawsuit was filed 011 and 
deals with nn alleged breach of an equip
ment lease/ purchase agreement by 
Corporation Band Jones. There is a 
counterclaim and a third-party complaint 
as well. The lease agreement was entered 
into on July 29, 1988. Corporation A is 
claiming damages in the amount of 
S9,320.00 as a result of the bread,. 

During 1991, Lawyer Ns partner 
("Partner") represemed Jones when he 
was considering the formation of another 
corporation which would offer co,uuhi ng 
services to the same cUentclc tha1 
Corporation B serviced. Partner met with 
Jones on one occasion and \'lith his 
accountan1 on another. Prior to Uus. 
Partner had never bad any dealings with 
either man. Partner rnel with the 



•=unt.1nt, Mr. Smitb. •nd sent• lener 
the next day amfirming "the key points 
\\' t cxnmined.» In Augu~l, Partner n1el 

with Jones about forming Lhe new com
pany. The next day, he sent Jones• four
page lener isetting out "tbe t.!$Cntial fucts 
you imparted 10 me together with my 
tteommendations for furthcr considera
tion~ Afl'tr that, there was no further con° 
1ae1 bctwren Partner and Jones or the 
occounrnnc. At the end of Augu£1, Partner 
scnc a bill for his ;;erviccs. l'orcncr hos 
submlcled on affidavlc of his association 
with Jones and all documrnts from his 
lite ~re attached as <Xhibits. There is no 
question 1ha1 Jo= was• dicn1 of 
Partner's for a brief period of time and 
that he ob1ained information in the 
course of the reprw:nta1ion. whidi would 
be confidential under Ruic 1.6(a). 

Since Jones is a for111cr client of Lnwycr 
A's firm, Rule 1.9 must be •ddrtSSed when 
another member of the firm ttpres<!nts 
another party in a lawsuit og;,1ns1 Jones. 
Any member of the firm is disqualified 
under Ruic 1.10 if Partner himself' would 
bc disqualified by any type: of conOia of 
in1crcs1. Ruk J.9(a) provides 1h01 a lawyer 
who hos formerly represcn1''<l n client may 
nol represent anot.her pe=n in "the same 
or a 5ubstan1iaUy rclated mailer where I.he 
present client's in1ercs1S art materially 
ad,~ to the former client." In determin
ing whether two m.uters are "substantially 
rcla1cd." 1he scope and subject of I.he two 
mn11crs must be examined. The issues 
involved must be very closely connected. 
l'nrtner's represematio11 of Jones app,ears 
to hav,, been brief and limited in SCOl)C as 
opposed 10 an ongoing reprC5Clltntlon of 
Jone$' business. If the trial court finds 
f'rom the l\tas before' it thal Corporation 
~ suit is substantially related to the issues 
or P~rtncr's prior consultation, then the 
firm is precluded from representing 
Corporation A against Jones in the ins1ant 

case. If 1he 6nding is otherwise, then Rule 
l.9(b) muse be addressed. 

Rule l.9(b) is directed 10 tJic protection 
of client confidences gained by a lawyer 
during the former representation. Public 
Information or information generally 
known is not encompuscd In the rule. 
There is a presumption lh:1.1 • UW)'Cl' has 
gained confidential inform,nion in the 
prior rq,rescntation of a client. That can 
be rebuned by the lawyer. There is also lhe 
prcsump1ion that if n lnwycr possesses 
confidential infom1ation that he will 
po ten tinily uise it in a way .tdvcrse to lhe 
former dimL In that sense, if 1hc con6-
dential information is in any possible way 
d~dvan1.1gcous to the former dient, the 
IAW)'U is disqualified. 

If h is found tha1 Partner could use the 
Information he gathered during his shorl 
represcntatio11 of Jones, in any adverse 
way, or thnt he would have an advantage 
bca111se ofhis"Ocquircd knowledge, then 
be and the firm arc disqualified from 
representing Corporation A. If an analy
sis of the information rc,uls that it 
could 1101 be used by Par111er, in any way, 
in the Corporation A case, then the firm 
is 1101 disqualified. 

The Disciplinary Commission is not 
going to make any factui l or other find
ing.s determinative of this question. 
There is a motion 10 disqualify pending 
in the trial coun and those mailers arc 
for the court to decide. The Commission 
would point out 1hat 1hc "appearance of 
impropriety" is 001 ll1c S10J1d11rd at this 
time and, that, in and of itself. does not 
require a disqualification. That term is 
not wed in rhe Rules of Professional 
Conduct. The appliaition of such a stan
dard tends to result in blanket disqu:difi
a11ion because it dO<.'$ not take the actual 
rcl111ionship, if any, between the subjee1 
mailer of the two rcprcsenrn1 ions into 
account. lR0-1994-13) • 

Heard 
the News? 
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Transfer 
Mobile attorney Wayne Alan Ehlers 
wos transferred 10 disability inactive 
status effective May 20, 2004 by 
order of the Disciplinary Board of 
tlie Alabama State Bar. I Rule 27 (C); 
PeL No. 04-02] 

Notices to Show Cause 
Notice is hereby given to Stephen 
James Dupuy, who practiced law in 
Aleimndria, V'arginia, and whose 
whereabouts are unknown, that put· 
suant to an order ro show cause of the 
Disciplinary Commission of the 
Alabama State Bar, dated April 22, 
2004, be bas 60 days from the date of 
this publication (Septernbet 15, 2004) 
to come into compliance with !he 
Client Security Pund assessment 
requirement for 2004. Noncompliance 
with the Client Security Fund assess· 
mem requirement shall r:esul1 in a sus
pension of his license. [CSP No. 04-28] 

Notice is hereby given to Richard 
Wayne Mizell, Jr., who practiced law in 
Alabaster, Alnb.,ma, and whose where
abouts are unl--nowo, that pursuant to 
an order to show cause of the 
Disciplinary commission of the 
Alabama Stare Bar; dated April 22, 
2004, he has 60 days from the date of 
this publication (Sep1en1ber 15, 2004) 
ro come into complfance 1vitb the 
Client Security Fund assessment 
requirement for 2004. Noncompliance 
,vith the Oient Security Fund as.sess
ment requirement snail resuh in a sus
pension of his license. [CSF No. 04-67] 
Katrina Mu'min, whose \Yhereabouts 
are unl...-novm1 n1ustans\\1er the 
Alabama State Bar's formal discipli
nary charges wilhin 28 days of 
September 15, 2004, or, thereafter, the 
d1arges contaiacd therein shall be 
deemed admitted and appropriate 
discipline shall be imposed against 
het in ASB No. 03-234(A), before the 
Disciplinary Board of the Alabama 
State Bar. [ASl3 No. 03-234(A)l 
Notice is hereby given to frank 
Malone Smith, Jr., wbo practiced low 
in Auburn, Alaoarna, and whose 
whereabouts are unknown, that pur-

suant to anorder to show cause of 
the Disciplinary Commission of the 
Alal,amnStalc Bar,datcdApril 14, 
2004, he has 60 days from the dnte of 
this publication (Sep1cmber 15, 2004) 
LO come into compliance ,vith the 
Mandalory Continuing Legal 
Education requirements for 2003. 
Noncompliance with the MCL.I! 
requirements shall result in a suspen
sion of his license. [CLE No. 04- ISJ] 
Notice is hereby given to Diivid 
Morris Sobell, who practiced law in 
Cumming. Georgia. and \Yhose 
whereabouts arc unknown, that pur
suant to -an order to shO \ Y co.use of 
the Disciplinary Commission of the 
Alabama State Bar, dated April 2, 
2004, be has 60 days from the date of 
this publicsition (September 15, 
2004) to come into compliance with 
the Mandatory Continuing Legal 
Education requirements for 2003. 
Noncompliance with the MCLE 
requirements shall result in a suspen
sion of his license. [CLE No. 03- 137) 

Disbarment 
The Alabama Supreme Court emercd 
an c,mler adopting the decision of the 
Disciplinary Board, Panel rn, disbar
ring Mobile atlotncy Thomas 
Michael Tompkins from the practice 
of Jaw in the S1111e of Alabama, effec
tive November 5, 2003. 1bmpkins 
cnlered a consent to disbarment on 
September 25, 2003. formal charges 
bad been filed in ASB No.0 1-035(A) 
and ASB No. 0 1-llO(A), and 
Tompkins waived the filing of fotmal 
charges in ASB nos. 0 1-226(A), 0 1-
228(A), 01-229(A), 01-270(A), 01· 
27l(A), 03-233(A), and 03-033(A). 
These complaints involved 1bmpkin.~' 
acceptance of attorney's fees, after 
which be performed litile or no legal 
work on behalf of the d ients. 
Tompkins also withdrew dients' 
funds from his truSI account for per• 
sonal ttse. These matters involved vio
larions of il,e following pro,-isions of 
the Alabama R11/es of Profes.<ionnl 
Co11d11cr. 1.31 l.4(a), LA(b), 1.5(n), 
l.15(a), I. I 5(c), J.16(d), 8.l (b), 
8.4(c), and S.4(g). 



Suspensions 
The Supreme Court or Alabama ordered 
1h01 Jacksonville attorney David Joel 
Forrester be •usl"'nded from the pmc· 
1~ of law in the St••• of Alalmna for i 
period of91 d•ys. with credit 10 be J!S'"at 
for 30 days prcvic>1isly served, said sus· 
pension to lxwme effective on June I, 
2004. 'lbe suspension was based upon • 
decision of the Disciplinary Board 
revoking Forrester's probation which 
hld previously b«n imposed after 
Forrester pied guilty 10 violating Rule 
5.J(a) and Rule 8.4(g), Alalmmn Rt1/rs of 
Professional Co,rt/11r1. Forrester adml llcd 
1ha1 he employed J client in exchange 
ror legal services nnd, thereatier, provid
ed minimal or improper lr.liniog and 
supervision during cmploymm1 and 
cngag«I in inap1>ropiu1e conduct of a 

How to keep 
your family 

from 
becoming 

your 
long-term 

care provider. 

person.ii and SCJ<oal noture with ilie 
employtt . 

While on probation, the Disciplinary 
Commission. in separate cases, found 
th•t Forrester bad viol•t«I rules 1.3 and 
8.4(a), Alabama Ruks of Prof=o11al 
Co,rdutt, m connection with his repre· 
sen1a1ion of o husband and wife in a 
bankruptcy ma11er wherein l'orresrcr 
had not timely filed and completed the 
bankruptcy. I ASB No. 99-11 S(A) I 

Montgomery :ittomey Mi1d1 McBeal 
pied guilty before ilic Disciplinary 
Commission of the Alabama S1n1c Bar 
10 entering into a business tn111.s.,ctJon 
with n clltnr, a violation of Rule I .S(a). 
Alabt1ma R,,ks of Profmional 0, 11d11ct. 
McBcil represented • dicnt who was 
aucmpting to collect $40,000 from two 

Nu one rc,lly ,hinks ,bout ln11i;·<crm ''"" 

until chcy need it. much J,..,1 Jhuut whP will 

be pnwcd,n~ the a~. The fa,1 i oru. in 

five A1ncn,o1n, u,·,:r c;o "·ill 

nttc;_i long. .. ccrm ctlfC ,vtthin 

the next 12 rnnndu .. And when 

)'OU con ,cdct tlm the """ nl 

long•u:rtn care .i:,i:r.ago over 

S40,U00 annu, lly, ic', ,in1ply 

nor wonh ,he ruk. The h.. , 1hing you 

an do for ~uu md , ow f.unily t• to ,t.1tt 

coJ,y. I he corlicr )"" purchoS<' lnng-rcrm 

other auomrys. When McBeal collected 
the $40.000, he 11cgo1imcd ,vith his clien1 
for an $8,000 lo.m. 111e agreemcnl w,1$ 

not wriucn, bu1 Mclleal promis«l 10 pay 
ii back within about• }"'U, plus intcrc;t. 
Mclleal did DOI repoy the loan. Pununn, 
10; conditional guilty pica, the 
Oisciplinnry Commission suspended 
McBcal from the practice of law In the 
Stoic of Alabam., ror n period of 91 days, 
bu1 srnyed tbe suspension and plo«<I 
McBcal on prob.ltiOIL Mc&.tl W.U 
orda-ed to mnlt.c restl1ution. fASB No. 
03-20(A)J 

Russellville attorney John Frederick 
Pilati w:1s intcrimly ;u.~ded from the 
pmctiae of l•w m the Stute of Abbam• 
punu:tnl 10 Ruic 20(a), Alabama Ruks of 
Disdplina.ry Prvml11rt. by order of the 

t~fC' lnsumncc, rhc more a.A"ordilhlc ll 

bc1.n1ncs. Prcf,Jrt' fnr the worse .anJ prl-.t«xl 

wh.i·, 1mport.U11 ""h Long-Tcm, Care 

lruur.u,cc hum Slue ( ro., ;ind 

Blue Shicl<l al Alnh;in,o, J 

<OmpJny tlur\ been pr1>te<ilni; 

Abb.uni.u,, for over 68 ye•"· 

So. ghc m J call 1oJ•)· for 

{jruup cnvcrage infonn.11 ion ar 

I MH8 331-41 l!H nr lndividUJI «>'<ngc 

1nfnrrmrinn .tr 1 888 651 ~ 546!. \'i_ ii o .1r 

prcfcrrcdltc.com in i<Jm mor,: or rn enroll. 

Pl'eferred 
'J r,v"'t Lani;-Tmn 
L, I \...I C'.arn .... BlueCross BlueShi eld 

or Alabama 
Alt Independent UOlnlM OI 1M r-, ... , .................. 
lllueOtossand Blut --- · 
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Disciplinary Commission of the 
Alabama State Bar, effective June 3, 2004. 
Pilati pied guilty in the United States 
District Court for the Northern District 
of Alabama to an information charging 
him ,eitb making a fulse statement to the 
Federal Bureau of Investigation, a viola
tion of 18 U.S.C.Section 1001. [Rule 
20(a); Pct. No. 04-051 

On April 28, 2004, lhc i\labarna 
Supreme Court entered an order accept· 
ing the March 19, 2004 order of the 
i\labarna State Bar's Disciplinary 
Conm>.ission suspending Troy attorney 
John Michael Woodham for a period of 
five years, retroactive to February 20, 
2001. Previously, on Fd)ruary 20, 2001, 
an order was entered by the Disciplinary 
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Continued from page 347 

Board, Panel VI, pl.acing Woodham on 
disability inactive status. On March 18, 
2004, Woodham consented to discipline 
consisting of a suspension for a period 
of five years. Woodham had been con
victed offelony offenses. The 
Disciplinary Commission accepted 
Woodham's consent to discipline and 
suspended Woodham for a period of 
five years, retroactive 10 the date be was 
placed on disability inactive status. [ASS 
nos. Ol- 13(A) . OJ-14(A), OJ-22(A) and 
Ol-76(A)] 

Public Reprimands 
Michael Hilding McDuffie received a 
public reprimand witliout general pul>· 
lieatioa on May 21, 2004, for violating 

rules I.I, 1.3 and I .4(a). A.R.P.C. 
McDuffie was retained to represent an 
individual in a divorce modi6cation for 
a foe of$l,500. The client paid o $500 
retainer_, and \Vjthin t\vO '"*eeks. paid 
another $100. The client then made 
arrangements to hai\•e his credit union 
send McDuffie S50 a week toward pay
ment of the fee. Aftt,r paying S850, the 
client stopped the weekly payments 
because he had heard nothing from 
McDuffie, although he had received 
assurances from McDuffie's secretary 
that he would return the client's calls. 

Subsequently, the client learned that 
McDuffie had lost his me and he was 
requested to resend the information to 
McDuffie. The client complied with 
the request, bur McDuffie did nothing. 



McDuffie informed !he cUcnt !hat he 
had only rttcived !he initi:al rminer of 
SSOO •nd the he would cither have to 
pay the Sl,000 balance or send proof 
of payment of the nddil ionnl nmounlS 
paid before he would lilc the petition. 
The client sent McDuffie copies of the 
first 1wo checks be bad wrinen and 
cop,cs of bis crtdit union smcmcnts. 
llowcvcr, McDuffie told him that was 
•no t acceptllble." 

Thereafter, !he clic,111ermina1cd 
McDuffie and demanded the return of 
his file and a refund. McDuffie notified 
1hc clic1111ha1 be would return $650 
within 1cn days. He did not. f inally, 
aficr the bar comphtin1 was riled, 
McDuffie ttturntd $650 to the client 
and requested !hat he drop his com
plaint. The diem would not wilhdraw 
the complaint. I ASB No. 03-90(A)I 

Russell Allan McGUJ received u public 
reprimand wilboul gcncml publication 
on May 21. 2004 for violating rules I.I. 
1.3, 1.4(b) and 8.4(a) (<) and (g), 
A.R.P.C. McGill's firm was retained to 
pursue a lhird-party claim on bdl:alf of 
a chcnt who ,vas injurtd in a slip-and
fall occident during the course of her 
employment. The firm wn1 not hired 
10 rcprcsenl !he dicn l in n worker's 
compensation case or a S101c Employee 
lniury Compensation Trust Fund case. 
The casc was assigned to two olher 
la~rs in !he fum prior to McGill's 
assignment to the case in Morch 1999. 
At the time the case was assigned 10 
Mc:Cill, 1he s1atutc of limilations was 
Indicated to run ln Scp1cmhe_r 1999. 
The lhitd-party claim w,tl not filed 
within 1he statute of limi1111ions, which 
ran during !he time !he case was 
assigned 10 McGill. McGill did not 
notify the client or mentbff1 of his 
fim1 thot lhe statute had run .. He also 
misrepresented to the client t hot !he 
clai111 had been med and provided her 
with • copy of the complalm thnl he 
signed, but never filed. The client did 
not disco,-er !hat !he smutc h•d run 
on her cl.tim until 2002. (1158 No. 03-
S7(A)) 

On May 21, 2004, Albertville onorney 
S1eve11 Vincent Smith received o public 
reprimnnd wilhoul gener:11 publication l 

for• violation of Ruic 8.~(g), Alabama 
Rulo of Profemo11al Co11d1,a, In July 
2001, Smith was employed by Berry & 
Associntcs. Smith began representing 
Mary Cork in an insumncc claim. Cork 
had signed an employment contract 
,vith Berry & Associates. In nil corre
spondence with !he client and lhc 
,nsunmcc company, Smith utiliud 
Scrry & Associates lettcrhud. Once !he 
oose was settled, Smtih tcquestcd !hat 
the adjuster make !he check payable to 
him person31Jy and to lhe client. On 
Augus1 28, 200 I, 01 the rcqucs1 of 
Sn1i1h, the odjus1er scnl a check for 
$29,000 to Smilh's home address. The 
check wa! made pay.ible 10 "Mary 
Corlt and Law Off'i<es of S. Vincent 
Smith." Smilh took !he check 10 !he 
bank where his wife w.is employed and 
hod the olher checks lssued to Cork 
and himself in respective amounlS of 

$21,750 and $7,250. Smith deposited 
the$7,250 check in his person;,! 
ocrount. On September 6, 2001,Smilh 
scnl !he signed release back to !he 
adjuster in a Berry & Associates enve
lope. Smith never advised llcrry about 
the receipt of !he Cork se11lemcnt 
check or ilS disbursement. Smith was 
paid by Berry & As.sociatcs through 
Scp1embc,r 27, 2001. On 1-brch 4, 
200), Berry and Smilh rnched an 
agreement about !his fee and Smith 
later paid $5,000 in sctdcmenl of this 
matter. [ASB No. 02-IO(A)I 

On May 21. 2004, Sclmn ottorney 
Bruce Caner B0yn 1on rrccived a pub
lic reprimand wilh general publication 
for a violation of Ruk I .S (a), Alabama 
Rules of Proftfflorrnl Co111J11c,, On M•y 
17, 2001, lhc complainant hired 
lloynton 10 assist her in coltecling life 

R eln·e&{ to !li11f" Bea.c ~11 
PE~DID O. BEACH RESO~t (0~)>..N(; E BEACH) 

, 
OCTOBl ~ 22 · 23. '2004-

P~HENHD BY A81CLE 
CO•frONfOMD IYTH( f,I..MILY !AW ffCllON Of TH( AU...$>-.M>-. fTME S>-.1'.. 

C,l,,.LL 1•800•627·6514 01'.. VIHT WWWASICL(.01'..G 
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Disciplinary 
Notices 

Insurance proceeds on policies held by 
her deceased son. The contrac1 that she 
signed with Boynton called for a 
retainer or $7,000 10 be paid from the 
insurance proceeds. This retainer was 
for Boynton's efforts in bringing aboul 
a criminal prosecution or 1he person 
who killed her son and also to me n 
civil action againsl such pe11on. A con· 
tingenl fee of 33 1/3 percenl also 
applied to any lawsuil required 10 col
lect the insurance proceeds, and any 
recovery in a civiJ la\ .. rsuit for , .. •rongful 
death. On May 25, 200 I, a check for 
S25,000 was personally delivered to the 
complainanl and Boynton. B0yn1on 
cashed the check and gave the com
plainant $18,000, keeping S7,000 for 
himself. Boynton did not recover 
under the double indemnity provisions 
or the policy. Boynton did not pursue 
any criminal proceedings or civil 

350 SEPTEMBER 2 004 
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action against the person responsible 
for the complainant's son's death. After 
obtaining lhe S7 ,000 from lhe iosur
aoce proceeds, Boynton, in effect, look 
no further action and stopped ade
qualdy communicating with lhe com
plainant about the ren,aining n1:1tte.rs 
she wanted him 10 pursue for her. In 
conjunction with Boyaton's guihy plea, 
he made a refund of $7,000 to the 
complainant. (ASB No. 01-307(A)] 

On May 21, 2004, n,scaloosa auorney 
James Dwight Smilh received a public 
reprimand with general publication for 
violations or rules 1.3 nnd 8.l(b), 
Alabama Rules of Professional Couduct, 
in conjunction with a coJnplaint 
reforred by the presiding judge of the 
Alabama Court of Criminal Appeals. 
Smilh was appointed 10 represrnl a 
criminal dienl on appeal from n Rule 32 

denial in lhc Circuit Court of Tuscaloosa 
County, Alabama. Records indicate tha1 
the appeal was filed on August 21, 200 I. 
A briefing notice ,vas sent out Lhal so.n-tc 
day. On Sep1ember 17. 2002, cl,e court 
granted Smith a seven-day extension to 
file the appellant's brief. On September 
24, 2002, the court granled a 45-day 
extension. at S111i1h's rcques1. On 
November 8, 2002, Smith was gran1cd 
an additional seven ... day extension 10 

Novcmbc,· 15, 2002. Smilh fuiled to file a 
brief by that dale. SmiLli was sen I a defi
ciency notice by 1he presiding judge, bu1 
still failed to file n brief. Tbc appeal was 
then remanded 10 the circuil court with 
directions tha1 Smi1h be removed as 
appclla1ecounsel. The court provided 
lhis information 10 lhc Afobama Siatc 
Bar. Smith also fuiled to respond in wri1-
ing 10 Ll1is complaint, while having been 
given ample opportunity to do so. • 



• Administrative Law: Recent Developments 

• Administrative Law: Recent Opinions Delivered by 
the Office or the Attorney General, State of 
Alabama 

• ABA's Guidelines for the Appointment and 
Performance of Defense Counsel in Death Penally 
Cases 

• Bad Behavior in Mediation 

• Better Writing: 60 Tips in 60 Minutes 

• Computer Forensics for Lawyers Who Can't Set 
the Clock on Their VCR 

• lnlcllectua.l l'roperty Case Study: Mumbo, Gumbo, 
Jumbo & Checklist 

• Labor & Employment Law Update 

• Legal Ethics Update 2004 

• Mediating Complex Cases, Mass Torts and Class 
Actions 

• Mediating in Legal Practice: An Invaluable Tool 

Total Cost: $15 

• Position Statements and Evaluations in Medi3t.ion 

• Power Persuasion: Craig Ball on PowerPoint 

• Preparation for Complex Litigation and 
Presentation Technology 

• The Top Ten Mistakes Made by Trial Lawyers 

• Volunteer Lawyers Program: A Nation at War
How Do We Protect the Rights or Our Service 
Members? 

• What a Difference a Year Makes: Civil Decisions 
with an lmpact Upon Trial 

• Women's Section: Paying Our Dues-Wo men in 
Bar Leadership 

• Workers' Compensation Update 2004 

Plus .. . the CD contains the Alabama Rules 
of Professional Responsibility, as well as 
information and forms from many of the 
bar's programs and services. 

Please remit CHECK OR MONEY OROER MADE PAYABLE TO THE AIABAMA STATE BAR for $15 and forward it with 
this order form to: Communk:ations Department, Alabama State Bar, P.O. Bax 671, Montgomery, AL 36101. 
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Classifieds 

RATES 
Mmibcrs: Th'O frtt lutings ol 50 word• °' 
las per bar member, per ul<nd.ar )nt, 
EXCEPT fo, •p<lOltion wonted· or •pa<itKm 
offcrcd. lisunp---$35 per in>tt1ion or 50 
words or less. S.50 per ..:ldd,on:d word. 

Nonmembcn: $35 pcr uucrtion of 50 
words or less. S.50 per 1dd,1;o.0J wurd. 

amiJicd copy and P"rment mus, b< 
r«dv<d acrording 10 the following pub
li<lung schedule No,'ffllbcr 2004 iuu<-
du• S<ptonbcr I , 2004; January 2005 
issu<-<iuo No\'onbcr I, 2004, NO dc.&d· 
Une atmsions will b< nude . 

&nd classified copyond p•ymcnt 10 
Kimberly B.amhu1. P.O. Box 4156. 
Montgomery 36101-4156. Make check or 
money ordtt p.1y:1ble 10 T11e Alttbnuu, 
1.1,wy,r Classifieds. 
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Services 
• MORTGAGE EXPERT WITNESS: l,¥e<11y-SJX 

j'lal1 ' e,per;ena,; SUIIB and MBA licensed 

Aleas o! eJqllfllse Loan qualify,ng. disclosure. 
seanlary maBBtmg. U!ldeMru1'lg. cJos,ng. 

18MC111Q, aJl!QlAl. pr(l!)riel'f of IIJIJ dOStng 

mtamenlS. and fraud Reference• available. 
Contact Phillip G eamre11, 1334)396-noo ore
ma,1 p/11/canCbellsourh.nst. 

• TRAFFIC ACCIDENT RECONSTIIUCTION: I 
hava reconsuuctod over 3,000 traffic acc1den1S 
In 23 states on highways. s11ee1S and railroads 
lnvoMng uutl:s • ...ans, cars. moton:ycles, pedes· 
Jrlafll, and ualns. Computer-generated dlaw· 
lngs are prepared to IIIUStrate my opinions. Over 
30 years' e~penence In roconsuucting accl
~nts . Board-certified by ACTAR Contact John 
T. Bates 1011-iree at ll!OOl 299-5950. 

• BILINGUAL ATTORNEY: I em available as 
bilingual counselo,-nr law firms ,nvolved in rrti
gatlCMl w,th German Cllmpanies. Contact Ms 
Oagm:it W Rid< at 12051979-9852. Web Site: 
111w,vvesta>1a/awam 

• HAHDWRmNG EXPERT/FORENSIC DOCU· 
MENT EXAMINER: ABfDE-(l!rtlfied. forme,ty 

David Dillard 
Architect AJA PLLC 

E,qiert Witness 
Jackson, Mississippi 
Call: (60 I) 209-5061 

www.daviddillard.com 
ddil1ard@jam.rr.com 

Member ,rJA, CS/ 
NCARD Certified 

Ur,•11,,"Ct 1,1 Af11l,an1u. l.u1,b(a1tu 1111d t.tlsslSlippl 

ctuel. lMsltonsd lloclJlnlnis Dms,on, U.S 
Almt C,un,nat lnYfflJgallOn lalloratory 
Amencan Socte1y of <Mls!IOnld ~ 
wnnn. American ka'Antf of forens,c 
Saecus. Civil and c:nmonal CIS85 aca1)Ced 
Coolact Farrell Shiver. Sh,ver & Nel1U1 

Doc1Jnen11nves1,gauon Laboratory. 1903 lilac 
Rlflge 0m'8, Wood$1Qck. Georg1130189 Phone 
(770) 517-6008. 

• DOCUMENT EXAMINER: exem,notien ol 
qUllstioned documents Con.tied f01enstc hand 
wnijng and document examiner I h,nv-eilJht 
years· experience mall ro,ens,c document prob
lems formerly, chief ques1lonod document ooo• 
lyst, IJSA Criminal l1tvestlgo1lon l.8bolat01les. 
Member. ASODE: fAI. SAOFE; NACOL Resume 
and fee schedule upon request Contact I lans 
Me)'1!r Gldlon. 218 Merr)mont Drive, Auousta, 
Georgia 30907. Phone (7061860-42ti7. 

• EXPERT TRANSLATION & INTSIPRETATION: 
Member of Ille Alabama State Sar Over 20 veers 
of e,cperience In ~~en 1ntoqJrvtation end wot· 
ten transl.Ilion $1)11Clalll8d 10 legl!I *'1nu:al and 
commercial a,eas. Exl2nsMI mtemaUonat w0/1: 
end experienCe. Ftom/to &,glisl,. FtltlCII. hahan, 

~- $p:tl'l<Sh. l'bone tzo;l 746-a&I Web 
site .,.,warprrt1tnm0-llfl. 

Drainage and Foundation 
EIFS (Synthetic Srucro) 
Water ln11Usion/ Vapor 
Coll5lt'Uction o~fccts 
Material/Product Fn1lurcs 
Mold/Mildew/Leaks 
Site lnsp~-.:11ons 
Repair Solutions 
Detailed R~'J)OrtS 
Photo and Video Suppot1 



• DOCUMENT EXAMINATIONS: Boanl-certifred 

~ and doalnent e.cammer. IM!f 20 
years· expenence. 1cst1fied rn stale end federal 
courts. Re1hed senior documenl exominer, 
Alabama 01!1)1. ol Fcrensic Sciences. Member of 

Amencan Acadll,,y r«ensx Soe!lces. 
Soulheastem ASSll f«ens,c Documern 
EJ<eminets: Amern:an Society Questioned 
Document wm1ners (provisional) Cootatt 
AJchard A. Roper, 7956 Vaughn Road #141. 

Molltgome1'1 36116. Pbone 13341 J56. 78S6. Fax 
13341260-2552 E,ma,1 richtopetfTll10l.cam. 

• PRIVATE INVESTIGATOR SERVICES: Oirrent 
~t loca1l!S. pnx:ess seM'9 and 
asset S8WlllS. PenonaJ 11jlry, woner's COll'4)el1-

'8b0n and domestic relations. Contact Denise 
Oilniel. LPI, 1011-free. at (888) 72 l-o952 Web site: 
1wH1.SaJ/hedS('fJl am Member of fJJ1tA NAIS. 

• MEDICAL EXPERT WITNESS: Two 1housand 
medical malprnctice WCj)en witnesses, all spe· 
clalnes. flat rate 111ferrals Your saosfacuon 

guarameal. Or choose a powerful case aralysis 

by vete1an MO specrallSIS. for a low Rat fee. 
Cor11act Med-Mal EXPERTS. Inc, 
IWIW.medmo/EXPE'RTS.com. (8881521-3601 

• ENGlNEERING/CONSTIIUCTION EXPEJITS: 
Soils and fOilldaliOns, S1ruelllal, drainage, 
mechanical, roofing, elecuical, process chemical. 
EIFS (swccot mold and mildew, HVAC for residen
lial hceing, tnduslJ1al and ch!mical lacibl,es, 

popelmes, corruessor muons. COf!l'IWCial build
•nos. and pon s11ooures. Blasting damage 
assessment Provide elljlett consuuctlon claims 
and di$1J111e analysis. ProY!de con'4)UU!f enimruion 
of StlUWaf bella'IIOI under loads. E,pe,,a,ced 

t8Sllfy,ng eqierU wilh llc:enses and «edenoals. 
PE licenses in Al. MS, LA, R, SC. COlllact Hal K 
Caln. Phor,e (2511661-2SJ5. E-mail· 
llaJb:ain@aol.t:IIITI Web site: w.o.wlluu:orn. 

• MEDIATION: Birmingham area medla10ts wi111 
extensive experience 1n personal lniu,y, complex 
lrugaoon. lllSlnlC8. medical ~int~ 

Robert E. Perry 
Mec hani ca l Eng in eer 

Ex pert Witnes s 
• BSME Norwich University • MSME Lehigh University 
• Adjunct Prof essor al UAB •Owner of 2 potents 

30 _rt.an of dir,rsijird up,ri,nc, as probl1m J()/ru QJ: 

• Power Plants • Ele-c1rlc Furnaces 
• Iron & Steel mill\ • Cement & Lime l!lunlS 
• l'u l1> & Pa.,.r onlll< • lnd u.,trla l Constructlon Sit.es 

• Chf:niir.ral & Pelroeht.ulicnl Planes 

Al. J'ror. License No. 9078 
Telephone 205 985-0727 perryr102 2@cs.com 

IIB1I filigalllln n t't1N availalJle 10 - aruw -
nays '" reed of mediil!Ol'S in north and cemral 
Alabama. For additional mforrnauon. coo1ac1 us at 
(205) 870-5704 E·mad JHMcFe,nn@Oel/sauth.net 

• INSURANCE. EXPERT WITNESS: 8y die 
mflute. fony V138fS' experience, lllClud,ng 25 
years' risf<-managomem ins..ance consul1ing. 
Pre-filing evaluat,cn, del)osilioo. wtJmony Por,cy 
~ caplr,fl. excess. dedLC1Jblu. sell 
11wrance. agoocy and diteel exporience, bidlf,ng. 
expostJre, policy rovlew, wol1<ers' cllfll)ensation 
audi~ modifiudon review. Fee-only prope,-ty I~ 
assistarxe Cooutc1 Douglas F M,ller, member S 
R M C. Q ~6Z.Sli02 or 121$ 9!l5.Q002. 

Oirrn,ngham. £.mart enm@spetldlat:tory.net 

For Sale or Lease 
• SOUTHSIDE BIRMINGHAM DFACES: Owne1 

seeking 1oln1 wnture/1enan1 owner for quality, 
lncome·produclng, office building, con,ainlng 
6,00l sq. 11. focatad at 1117 22nd Stree~ Sou1h. 
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Classifieds 

Ccnti11ued from pnge 353 

Great 1oca11on. wi1h1n w.ilking dlStance 10 
Soulhslde resllllJranis ond more, wilh good 
onsite parking. For more 1nlormallon, call 
0W11er Tom 1'1ouH. esq, e1 !205) 776-2059. 

• DOWNTOWN BIRMINGHAM OFRCES: Four1h 
noor rear suite available m 1he hJStonc Age 

Herald &J11dlng-2107 Sill Averw. Nortl>-two 
b1ocb hlJm 1he caurlhou5eS. AAiro,amalefy 4.lm 

~ feet. l'r.lll.lble "°"' fo, 111farmatioo. call 
lnsta Dollard al l205l 252-97SI 

Positions 
Wanted/Offered 
• ATTORNEY POSmON WANTED: 

uperienced corpornto goneralis1 wilh experose 
In mergers ond acqu1si11ons. SEC lilings, corpo-
1ate govomanco, 1111oouon managemen1. bank· 
Ing law, aintract dralbng a11d negotiation, 
uadema<k l.lw, and envl1onmental law. 
Formerly m ./1ou1e counsel 10 publicly traded 

compan,es Member ol AJ.lbama and 
MLSSiS$>pp .Ute bars Respond to: AIUlmeY at 
13341358-2180 or nm,~ am 

• PARTNERSHIPS AVAIIABLE: ES1abl1511ed 
Tallah.lS$81 labor and tm1ploymem law firm 
expanding to WiUhingu,n. O.C .• Virginia, Nonh 

C4rolina. Soulh C4rollno. Geotgia. and 
Alabama. Unique oppo11unhy lor selected solos 
and small boutlquo lhms located in or near cap. 
Itel oUies Ponners and ~araholders must have 
a prol1table book or compauble business and 
en rmablilhed olflce. Minimum pannership 
mvestmenl based UP011 VOii firm's sue and 
upeclaUON fu proposals to Managing 
Panner at !8501385-8414 

• POSmON OFFERED: Small firm wtlh ta,siness 
and co,1111tJ1t,a1 li~g.111or1 pract,ce has lf11f11Elli. 

ate need for W!perlerad 1ssoc;1a1e anomey wilh 
subslantial lltlgahon expenence All Inquiries 
conftdenual Send vua to; Managmg Partner. 
Ogle. Liles & Upshaw. LLP. P.O. 80Jl 1865, 
Birmingham. Alabama 35201·1865, • 
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AMERICAN 
lliil+ii@=§)4itl;B=i 
JV!, ere Lawyers Look for Lawyers 

Attorney Search 
• Permanent Placement 

• Temporary Placement 

• Firm Mergers & Acquisitions 

www.AmericanLegalSearrh.com 

Birmingham (205) 930-9811 
Natio11111ide (800) 930-9128 

Richard G. Brock, Esq. 
richurd@u111cncanlcgalsearch.co111 

Brnnnon Ford. Esq. 
bra11non@a111cricanlcgnli;carch.com 

Atlanta Birmingham Mom phis Miami 
Nashville Tampa New York Los Angeles 

Support Search 
• Paralega ls 

• Legal Secretaries 

• Legal Assistants 

www.A pex LegalS u oport.com 

Birmingham (205) 331-1001 
Nationwide (800) 930-9128 

,Jason Peevy, Esq. 
j ason@apexlegnlsuppon.com 

Atlanta Birmingham Memphi s Miami 
Nashville Tampa New York Los Angeles 



Your c[ients oion't retain 

'just an~ attorne;)t 
to represent tbeir legal 
interests. 

Don't retain 
'just an~ valuation fjrm" 
to aovise ano assist ;gou. 

In court or out, business transactions or 
estate planning, you should always be 
armed with a reliable business valuation 
for your client. 

For swift response and stricl adherence to 
the profession's highest standards, rely on 
Dixon Hughes' Business Valuation and 
Litigation Services Team. 

We are a nationally recognized 
accounting, valuation and consulting firm 
with the strongest credentialed 
professionals in Alabama. 



Westla~ Litigator can help 
you in every aspect of your case 
and at every stage of the process. 
It puts all your key litigation 
resources in one place to save 
you time. 

From a single source, you can 
search briefs, c;riminal records, 
access dockets and more. see the 
new blue of Westlaw Litigator 
for yourself. Help with every case, 
every step, every day. 

For more information , 
call 1..S00-762-5272 
or goto 
westlawlitigator.com 

Westlaw. Litigator 


