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By . Douglas McElvy
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The Most Powerful

Profession

({3 he first thing we do, let’s kill all
the lawyers."' These familiar
words from Shakespeare’s Henry

VI are most frequently cited by those

deriding lawyers or the legal profession.

In reality, Shakespeare was paying an

amazing tribute to the function and

importance of lawyers in a society that
values individual liberty and freedom. In
the play, set in the 1400s, Jack Cade has
been hired by the Duke of York to stir up
trouble. There was a struggle for the
throne, and the Duke thought that if he
orchestrated a revolt, he could use the
army under his control to still the rebel-
lion and seize the throne. So, Jack is plan-
ning this revolt with fellow miscreant

Dick the Butcher. Dick suggests that the

first thing on the agenda, the top priority,

must be to get rid of the lawyers: They
knew that for a revolt to succeed, they
must eliminate those who are charged
with safeguarding the most basic civil
rights, freedoms and liberties, which are
the foundation of an orderly society.
Shakespeare recognized what Alexis de

Tocqueville saw when he visited our

country in 1831 to see what a great

republic was like. De Tocqueville found

citizens had a great respect for the law,
and the authority and influence given to
lawyers formed what he called, “the most
powerful barrier against the lapses of
democracy.™ This observation still rings
true today. We are members of the most
powerful profession. Even though in
Alabama, as elsewhere, the bar comes
together as a diverse group, we are all
united by our commaon responsibility to
seek truth and justice and to protect
individual freedom and liberty.

Lawyers have played this important
rale throughout American history, At the
time of our nation's birth, lawyers played
a pivotal role. The Declaration of
Independence was written by Thomas
Jefferson, a lawyer. Twenty-five of the 56
signers were lawyers,

James Madison, a lawyer, credited with
drafting the Constitution, used his
lawyerly skills of research and reflection
to help him compose this brilliant docu-
ment. It was said that his greatest strength
during the Constitutional Convention
was in preparations he made beforehand,
spending countless hours researching and
studying the issues before they came up
for debate. Other lawyers were at the



Convention as well, debating and ham-
mering out the issues to arrive at the final
product that is still the law of our land,
215 years later. Twenty-two of the
Constitution's 39 signers were lawyers.
After it was signed, the Constitution
went 1o the states for ratification. Here we
see lawyers hard at work again. James
Madison, John Jay and Alexander
Hamilton—all lawyers—wrote the
Federalist Papers to convince the states to
ratify the Constitution. They were putting
into practice the persuasive writing skills
they learned in their years of legal practice.
The members of the legal profession of
that day realized what a crucial time of
history they were living in, and they
worked and studied and sacrificed and
fought for a cause in which they believed.

John Adams wrote to a friend, "You
and | have been sent into life at a time
when the greatest lawgivers of antiquity
would have wished to live."" They realized
the importance of their mission. They
wanted to get it right. And they, along
with others, succeeded in creating the
longest standing democratic republic in
the history of the world.

The nation grew, and there at the helm
were many other lawyers, such as John
Marshall, Joseph Story, Johin Quincy
Adams and Daniel Webster. Then there was
Abraham Lincoln, another lawyer, who
wrote the Emancipation Proclamation,
recognizing that all people, whatever their
skin color, were entitled to the “unalienable
rights” of liberty guaranteed in our
founding documents.

Owur most important institutions were
structured and birthed by the debates and
pens of lawyers, Other professions were
represented, but the legal profession was
by far the dominant group. Today the sur-
vival of American liberties and freedoms
depends no less on the call to protect
those freedoms under the precepts upon
which our nation was founded.

When we look around Alabama, we see
members of our profession involved in
virtually every department of public and
private life, not only offering our profes-
sional services of guiding and counseling,
but also serving as heads of corporations
and institutions of education, health, real
estate, community organizations, and gov-
ernment. In fact, all but 16 of Alabama's
52 governors have been Alabama lawyers.

“These trial lawyers have held nothing back
in the way they have presented their
ideas about closing arguments. Old ideas,
reinvented ideas, and superbly original ideas
fill the pages of this book.”

— Johnnie Cochran
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Twenty-five of our nation’s 42 presidents
have been lawyers. It seems to me that no
profession, ather than perhaps the min-
istry, has had such a profound and wide
impact on our society.

Yet, there is this confusing conundrum:
the perplexing problem of public percep-
tion. According to a 2002 Gallup Poll, only
two percent of those surveyed rated the
honesty and ethical standards of lawyers
as “very high.” That was the same rating
given to labor union leaders, real estate
agents and stockbrokers, and just right
above the one percent rating given to car
salesmen and telemarketers.' A study
commissioned by the Section of Litigation
of the American Bar Association reports,
“Americans say that lawyers are greedy,
manipulative, and corrupt.™

Why are we such a vilified profession?
Perhaps it's because we have a duty to
represent unpopular clients and causes.
Perhaps it's because almost every political
and cultural question in the United States
is ultimately resolved into a judicial ques-
tion, Perhaps it's because the legal profes-
sion becomes the scapegoat for the so-
called insurance, medical malpractice
and other crises. Certainly other explana-
tions exist, many of them unreasonable
and unfounded, but the depth of the crit-
icism gives rise to the need for self-exam-
ination. We may not have control over
public perception, but we do have con-
trol over our own conduct and character.

Because we are a nation of laws, and not
of men, and because attorneys are the
guardians and protectors of that concept,

it is imperative that we have character that
is beyond reproach. In no other culture do
lawyers play such an important role. As
Chief Justice Drayton Nabers has said, we
must be “worthy stewards” of the rule of
law, This requires that we have a zeal for
truth and justice. The public has the right
to expect from all members of the legal
profession the highest standards of integri-
ty and moral virtue. Often the most inti-
mite and personal matters are entrusted to
lawyers. Often a client’s business and
wealth are contingent on the character and
virtue of a lawyer. The public, the courts,
the bar, our clients—all must be able to
trust us without reservation, no substitute,
no qualifications, not negotiable.

Alabama has a rich history in the area
of legal ethics. Our 1887 Code of Ethics
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was the first in the nation, and it served
as the model for many other states and
even the American Bar Association.

The Alabama Code of Ethics was writ-
ten primarily by Thomas Goode Jones, a
man of integrity and character who
served Alabama and the legal profession
in many capacities: He was president of
the Alabama State Bar, Governor of the
State of Alabama, and a federal judge.
When he wrote the Code of Ethics, he
inserted this quote just after his first
paragraph:

“There is certainly, without any
exception, no profession in which so
many temptations beset the path to
swerve from the lines of strict
integrity; in which so many delicate
and difficult questions of duty are
constantly arising, . y ¥
principle is [the [awyer 5] only safe
guide; the only torch to light his way
amidst darkness and obstruction.™

We have tremendous responsibility,
serving in this most powerful pro-
fession. We have a crucial position
in society. We are entrusted with
the stewardship of America’s rule
of law and we must be worthy
stewards. Our skills and training
provide unique opportunities for
us to lead and serve in our com-
munities and government.

For example, Alabama lawyers at
one time dominated our state leg-
islative bodies. We are once again
needed, not just in state govern-
ment but also on city councils,
county commissions and other
offices. I encourage each of you to
use your talents and training as you
continue serving on the front lines
in our state.

The Alabama State Bar celebrates
125 years of professionalism this
year. From its inception in 1878, the
Alabama State Bar has been a leader
among the nation’s bars. May we
keep up that strong tradition as our
Journey continues, and may we
exceed every other generation of
lawyers in honesty, integrity, dignity,

professionalism, and zeal for truth
and justice as we fulfill our calling of
service to clients, the community
and our profession.

When | was growing up, my broth-
ers and sisters and [ were all made
to believe that we had unique tal-
ents and gifts. We often heard this
admonishment from our parents
which I now share with you, "To
whom much is given, much is
required.” |
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By Keith B. Norman

SEPTEMBER 2004

He Should Not

Have Said It

his past July, the Southeastern
T Conference (SEC) Media Days

were held in Birmingham. One of
the big stories of the event was the deci-
sion of Tennessee's head football coach,
Phillip Fulmer, not to attend. As you may
recall, Coach Fulmer stated that he was
not attending because of “radical attor-
neys” involved in litigation an behalf two
former University of Alabama assistant
football coaches. A story appeared in the
Montgomery Advertiser the day following
Coach Fulmer's remarks to the media via
speakerphone from Knoxville, Tennessee,
The sportswriter for the Advertiser, chid-
ing Coach Fulmer for not appearing in
person, included the following statement
in his article: "...Once again, I am not a
lawyer, and [ would dig ditches before I'd
be one because it'’s cleaner, more honor-
able work. ..."

libes of this sort I generally take with a
grain of salt. Besides, it never pays to
engage in a war of words with someone
who buys ink by the barrel. [ could not
let this statement go unchallenged,
though, so the next day I sent the sports
writer the following response:

“Dear Mr. Ensey,

“I read your column about Coach
Fulmer in this morning’s Advertizer. |
noted in particular your remark: ...Once
again, | am not a lawyer, and I would dig
ditches before I'd be one, because it's
cleaner, more honorable work. ... | was
disappointed to read such an unneces-
sary statement. '

“While there are a few dishonorable
people in every profession, including
yours, the rest of the lawyers are honor-
able and, unlike most other professional
groups, abide by a written code of ethics
that sets a higher standard of conduct
than for the ordinary citizen. | would

wager you that lawyers are involved in
and serve on more boards of civic groups
and churches in Montgomery than any
other profession. The same would be true
if you go to any community in this
nation. Indeed, 1 doubt that civic groups
and churches would allow people who
are dishonorable and without integrity to
serve among their ranks. Every day, many
lawyers volunteer to give their ime to
represent citizens who have problems,
biit who are unable to pay. This is hardly
the trait of people who are dishonorable.

Despite what you say, lawyers render
service: to their clients, to their commu-
nities and to their profession. What has
gotten lost in all of this is the fact that
two former coaches contend that they
have been injured by the defendants and
are unable 1o gain reemployment in their
chosen profession because the actions of
the defendants amount to their being
‘blacklisted.’ These two former coaches
sought out a lawyer to represent them
and to protect their rights,

You are certainly entitled to your opin-
ion. In fact, the 1st Amendment, the
genius of a lawyer, guarantees you this
right. Statements like yours, however,
serve no good purpose and are merely
divisive. Words are powerful instruments
and [ think you have an obligation in
your position to use them wisely and
honestly. Society is not served by one
group trying to tear down another. We
have seen the results — we have all suf-
fered.”

We will never be able to control what
people say or think about the legal pro-
fession. As long as we continue to serve
our clients truthfully, honorably and pro-
fessionally, though, we can take comfort
in knowing that we have rendered the
highest service possible. B
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Important
Notices

Mandatory Continuing Legal Education (MCLE) Rule
and Regulation Changes, effective January 9th, 2004

Effective January 9, 2004, Mandatory Continutng Legal Education Regulation 2.7 was
adopted and MCLE Rule 2.C.2, Rule 3, Rule 5.B, Rule 6.A, and Rule 6.B were amended.

Attorneys are now required to earn one hour each year of ethics or professionalism
credit. The minimum number of hours remains 12 hours each year.

Other MCLE Rule revisions include an increase of the late filing fee to $100 and the
late compliance fee to $100. Attorneys who fail to comply with the MCLE Rules for late
filing and late compliance will be required to pay an additional $300 noncompliance fee.

Attorneys who reside and maintain a principal office in another state that requires
MCLE and who can demonstrate compliance with his or her principal state of practice
are exempt from the 12-hour CLE requirement but must file the year-end Annual
Report of Compliance.

The Rules revision clarify that assistant or deputy attorneys general and district attor-
neys, assistant or deputy district attorneys, and public defenders are not exempt from
the MCLE Rules.

For a complete listing of all revisions and the full content of the MCLE Rule and
Regulation changes, please visit the Alabama State Bar Member page at www.alabar.org. B

Mini-Grants for Conflict Prevention, Management and
Resolution

The Alabama Supreme Court Commission on Dispute Resolution, through the
Center for Dispute Resolution, provides annual mini-grants to promote conflict pre-
vention, management and resolution in both local and state programs. To be eligible,
organizations must be non-profit, and file an application by October 1, 2004.

For example, mini-grants can be used for court related programs (i.e., small claims
mediation using trained volunteer mediators, probate court programs, access and visi-
tation/support programs); school peer mediation training, community mediation,
ombuds programs, municipality/city dispute resolution training and programs, state
and local agency training and programs, law school clinic programs, victim/offender
conferencing, or to duplicate an existing program in your jurisdiction.

For more information and a grant application, please call the Center at (334) 269-0409.1
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A Cal, Sefvwire LLC Produc

We can make your

Unee ted Divorce in Alak a20 3

child support and uncontested * Cetticate of Divorce. i
divorce cases as easy as 1... 2... 3... * G547 - Ghitd Support Infemation Sheel

1. Enter the Case Information T e

2. Print the Documents S aten o Domrse

= il i
3. File with the Court  Wage Withholding Ordes
Chid Support |n Alsbama 2.0 crestes: Gomokaitfor BRCron. Blmtertart ol NonRabemperbia B Adaroste and

= C5-47 - Childl Support Informadion Sheed Waiver of Dedendant, Oral Depoaiten, Testimony of Plainill, Sepamton

= C5-41 - Child Suppoct Dbligations Agmemenl, Visitation Agreemanl, and Decren of Dregfce

= G5-42 « Child Suppor Guidednes P

* £5-43 - Child Support Notico of Compliance Ready to save time and money?

» Cusiody Allidaa

= Wags WCKIng O Uncontested Divorce in Alabama 2.0.......5595
 Arrparage Roport Child Support in Alabama 2.0 ............0e... 5195

Both products include our Rule 32 Child Support Calculator free!

34-244-2983 b e O N

BATTAGLIA LAW OFFICE

294 SEPTEMBER 2004



T
s

Everywhere you live in Alabama, you can find a LandAmerica representative nearby,
We are where you need us, when you need us. As your source for real estate
transaction services, including title insurance, our representatives are knowledgeable,
professional and respond with foresight and innovation to your changing needs.
Whether your next transaction is complex or simple, call us to experience the
LandAmerica difference.

Lawyers Title Insurance Corporation
Transnation Title Insurance Company

n LandAmerica | oo e e compary

LandAmerica Finandal Group, Inc. » 2200 Wooccrest Place, Suite 330, Birmingham, AL 35209
Phone: (800) 831-6807 - Fax: (205) 868-1011 - www.landam.com

Michael E. Riddle - Vice President, Area Manager/Counsel - mriddle@landam.com
Foster Goodwin - Agency Representative - fgoodwin@landam.com
Rebecca E. Crook - Agency Representative - rarook@landam.com
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The Alabama Lawyer no longer publishes
addresses and telephone nunbers unless the
anmouncement relates to the opening of a
new firm or solo practice. Please continie to
send it wmouncenents and/or address
changes to the Alabama State Bar
Mewmibership Departmert, af (334) 261-6310
(fax) or PO, Bex 671, Montgomery 36101,

SEPTEMBER 2004

About Members

Hendon Blaylock DeBray, formerly of
counsel with Rushton, Stakely, Johnston &
Garrett PC, announces the opening of her
office, The Mediation Center, at 200 5.
Lawrence Street, Montgomery 36104, The
mailing address is P.0O. Box 104, 36101-0104.
Phone (334) 240-2421.

Michael G. Graffeo, formerly of John L.
Saxon PC, announces the opening of Law
Offices of Michael G. Graffeo, PC, Offices are
located at 2100 SouthBridge Parkway, Suite 650,
Birmingham. The mailing address is O, Box
660815, 35266-0815. Phone (205) 871-7979,

Christi A, Roberts announces the opening
of her office at 12440 Magnolia Avenue,
Magnolia Springs, The mailing address is PO,
Box 1022, 36555, Phone (251) 965-9060,

David W, Vickers announces the opening of
his effice at 640 8, McDonough Street,
Montgomery 36104, The mailing address is PO,
Box 101, 36101-0101. Phone (334) 269-1192,

William B. Ware announces the opening of
his office at 3615 Vann Road, Suite 1168,
Birmingham 35235, Phone (205) 655-1492.

Among Firms

Akridge 8 Balch PC announces that
Katherine M. Klos has joined the firm as an
associate.

The Alabama Department of Finance
announces that Jerry Carpenter has been
appointed chief legal counsel,

The Atchison Firm PC announces that
Carvine Langham Adams has joined the firm
as an associate,

Robert A. Beckerle, Amy Beckerle Smith and
Vivian 5. Beckerle announce the formation of
Beckerle, Smith & Beckerle, with offices at Amvy
Sepuare, Suite C, 712 Oak Cirele Drive, West,
Mobile 36609-4224, Phone (251} 660-0261.

Bradley Arant Rose & White LLP
announces that John D, Bond, 111 has joined
the firm in its Charlotte office.

Capell & Howell announces that George L.
Beck, Ir. has joined the firm as a member.

Richard H. Cater PC announces that
Sandra $. Hutchinson and Renee D, Kirby
have joined the firm as associates.

Citrin & McGlothren PC announces that
Elizabeth A. Citrin has joined the firm of
cairiisel.

The Law Offices of Chris Steve Christ
announces that Gregory D. Pugliese has
joined the firm.

Frederick T. Enslen and Susan Berman
Worris announce the formation of Enslen &
Worris PC, with offices located at 6728 Taylor
Court, Montgomery. Phone (334) 244-7333,

Hall & Hall LLC announces that Kevin T,
Shires and Thomas 5. Hiley have joined the
firm as associates,

Hare, Wynn, Newell & Newton announces
that Sandra Payne Hagood and James K.
Moncus, 111 have joined the firm.

Hubbard, Smith, Mcllwain, Brakefield &
Browder PC announces that Robert M.
Spence, formerly with Crownover, Standridge
& Spence, has joined the firm as a partner.

Earl H. Lawson, [r. announces the opening
of The Law Office of Earl H. Lawson, Jr., a
staff legal office of the Liberty Mutual Group,
and that Gary L. Weaver has joined the firm.

Makamura, Quinn & Walls LLP announces
that Leslie Jeanne Horton has become a partner.

Neurorecovery, Inc, announces that
Kristen L. Miller has joined the company as
deputy general counsel.

Smith Moore LLF announces that Bill
Stewart has joined the firm in its Raleigh office.

Smith, Spires & Peddy PC announces that
Thomas M. Little and Martin M. Poynter
have joined the firm as associates.

Walston, Wells, Anderson & Bains LLP
announces that April 5, Rogers has become
an associate,

James S. Ward, Jeff W. Parmer and Kenneth
Joe Wilson, Jr. announce the formation of
Ward, Parmer & Wilson LLC, with offices at
400 Shades Creek Parkway, Suite 100,
Birmingham 35209, Phone (205) 879-5997,

Watson, Jimmerson, Givhan, Martin &
McKinney PC announces that Tara L. Helms
has become a partner., ]



We Go Beyond The Numbers

ose Forensic | CPAs

We dig deeper

We understand the stakes are high. Litigation

thinking skills, Call Lis

Forensic!




Memorials

298

SEPTEMBER 2004

Beck, Edward Neal
Huntsville
Admitted: 1998
Died: March 8, 2004

Brown, Alton Rives, Jr.
Mobile
Admitted: 1954
Died: February 21, 2004

Canty, Ronald Austin
Montgomery
Admitted: 2001
Died: April 15, 2004

Crownover, Walter Parker
Tuscaloosa
Admitted: 1962
Died: May 10, 2004

Dawkins, Joe Maxwell, Jr.
California
Admitted: 1978
Died: May 20, 2004

Gamble, William Coleman, Jr.
Mobile
Admitted: 1991
Died: November 2, 2003

Green, John William, Jr.
Huntsville
Admitted: 1951
Died: March 2, 2004

Harris, James Douglas
Montgomery
Admitted: 1942
Died: June 7, 2004

Loeb, Bernard Frank
Charleston, SC
Admitted: 1950

Died: May 31, 2004

Lovvorn, Christie Jo Parson
Huntsville
Admitted: 2002
Died: May 7, 2004

Massey, Timothy Alan
Birmingham
Admitted: 1977
Died: June 25, 2004

McDermott, William Henry
Mobile
Admitted: 1958
Died: May 28, 2004

Nelson, Carolyn Berryhill
Birmingham
Admitted: 1969
Died: December 24, 2003

Smith, Hugh Virden, Jr.
Montgomery
Admitted: 1965
Died: June 18, 2004

Smith, Paul Gordon
Birmingham
Admitted: 1962
Died: April 29, 2004

Winston, Norman Green, Sr.
Orange Beach
Admitted: 1967
Died: July 16, 2004
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ALL DOORS LEAD TO THE...

Retirement Program

7he ABA Members Retirement Program has been providing retirement plans, such as
401(k), profit sharing and defined benefit plans to law lirms {or 40 years. Whether you
operate a solo practice or a large firm, the ABA Program can provide an elfective plan lor

your [irm. We provide firms with a full service solution that includes plan administration,
investment {lexibility and independent on-line investment advice from Financial Engines™,
These services are bundled ogether in a value package designed specifically lor law firms.
Call one of cur Plan Consultants woday at (800) 826-8901 for a free evaluation and cost

comparison. Open the door and see the value inside.
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Pro Bono Volunteer m

at Home

M~

A

“Cinderella lived below the poverty line,
was forced to work in violation of fair
labor standards, and had many
family law problems.”

;;ﬂ?’

You provide the happy ending . . .
Join the Volunteer Lawyers Program
Today!

Name Phone Number

Address City, State, Zip

O Adoption/Legitimations O Bankruptcy

O Consumer (to include utility, credit problems O Family Law (category includes alimony
defense of contract actions) child support, custody and post divorce

O Real Property (to include deeds, mortgage proceedings)
foreclosures, evictions) O Uncontested Divorce

O Probate (to include simple wills and O Divorce (involving abuse)

small estates)

Complete and Fax to the Volunteer Lawyers Program (334) 261- 6310,
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ol undreds of people in Alabama,
' H who could not afford it them-
selves, will receive free legal serv-
ices from Legal Services Alabama this
year, thanks to grants from the Alabama
Law Foundation's IOLTA (Interest on
Lawyers Trust Accounts) grant program.
A $90,000 grant was given to the LSA for
2004,

In February, Alabama's three, separate
Legal Services corporations united to
form a single, comprehensive, statewide
program, Legal Services Alabama.
Recommended by the Alabama Task
Force on Reconfiguration, this new, inte-
grated system positions the Alabama civil
justice community to better provide
equal access to justice for all.

Almost 700,000 citizens of this state
live at or below the poverty level. These
families have approximately 154,644 legal
needs a year, Between Legal Services pro-
grams and pro bono programs, just over
16,000 of eligible low-income citizens
received legal assistance in 2001, a gap
between services needed and services
received of over 138,000,

As a new vision for delivering legal
services to the state’s low-income citi-
zens, Legal Services Alabama improves
the coordination of resources and
improves fundraising,

One of LSA's most integral sources of
funding is the IOLTA grant it received
from the foundation this year, funds that
LSA could not do without, according to
LSA Executive Director Melissa Pershing.

The Equal Justice Initiative of Alabama
is also receiving a grant from the Alabama
Law Foundation's IOLTA program, this

Legal Services Alabama,
Q Equal Justice Initiative
#2 4 of Alabama and

- Alabama Prison Project

ﬂRecelve Alabama Law
ﬁoundatlon Grants

time in the amount of $19,000 to contin-
ue their work assisting attorneys who are
representing indigent defendants in the
post-conviction stage of capital cases.

Bryan Stevenson, executive director of
the organization, acknowledged the large
part the foundation has played in the
arganization,

The Alabama Prison Project, another
grant recipient, makes sure that judges
and juries in capital cases have all the
information they need before sentencing.
The Project recently received a $9,000
grant from the 10LTA program.

The funds will provide general support
and further the work of The Alabama
Prison Project as it performs investigative
functions to aid attorneys appointed to
capital cases. The foundation has award-
ed a grant to the Project every year since
1989, for a total of $661,215.

The Project’s director, Lucia Pendland,
expressed her gratitude for the founda-
tion and the grant.

The Alabama Law Foundation is affili-
ated with the Alabama State Bar and is a
charitable, tax-exempt organization dedi-
cated to law-related charities.

The IOLTA program allows attorneys
to convert their commingled client trust
accounts to interest-bearing accounts.
The interest is then forwarded to the
Alabama Law Foundation, which uses the
money to award grants for law-related
charitable projects,

This year, approximately $128,000 was
given in grants, and since 1989, the
Alabama Law Foundation has provided
over $12 million in grants through its
IOLTA program. B8
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Alabama State Bar Spring 2004 Admittees

Adams, Carvine

Akins, Christopher Alan
Alexander, Desiree Celeste
Anderson, William Dominick
Argo, Jacob Dale

Ary, Angela Stewart
Barnard, Julie Plant

Barr, Philip Adam

Beard, James Will

Bearden, Joshua Steven
Beckerle, Vivian Shefficld
Bedi, Shelia Anne

Bedsole, Chester McCorquodale
Bowie, Courtney Alyssa
Braswell, Kasie Moore
Brock, Leslie Kristin
Bruner, Robert Page

Buch, Vanessa Michelle
Burgess, Charles Monroe [11
Burns, Steven Andrew
Butler, Kevin Todd

Calvert, Tracy Orr

Carr, Leigh Ann

Carroll, Price Hugh

Cash, George Edwin
Collins, Jane Gunn

Dean, John Jeffrey

Dill, Nicole Minetree
Drasutis, Harry Anthony
Duerr, Douglas Jeremy
Durst, Tiffany Anngelee
Edwards, Amanda Ann
Ferguson, Jason Malone
Fetterolf, Pamela Bryant
Fields, Teri Danielle
Fountain, Dana Lynne
Frias, Brenda Moorer
Gardner, Lisa Frances
Givan, Juandalynn Deleathia
Gober, Adam Shea
Godwin, Lewis Christopher
Goodson, Laura DeVaughn
Graves, Michael Anthony
Griffin, Hiram Lee Ir.
Grissom, Candace Ursula
Guthrie, Todd Patrick
Hancock, Robert Daniel
Harkins, Ronald Hugh

Hart, Tana Vollendorf

Hayes, Joshua Patrick

Herke, John Michael
Hewgley, Laura Renee

Hix, Howard Ray |r.
Hobson, Thomas Michael St
Holmes, Elizabeth Wilson
Hooper, Sanford Graham
Howard, Kelvin William
Huffstutler, Christopher Mark
Hughes, Judy Anne

Hunt, Anthony Paul

Hunt, Marcus Lee

Jackson, Alan Lavon

Jackson, Susan Elizabeth
Jefferson, Carthenia Walker
Johnson, Beverly Ernestine
Johnson, Herman Nathaniel Jr.
Johnson, Sherry Lynn
Johnson, Sheryl Stryker
Jordan, Audrey Kathleen Jones
Kennedy, John Kirby

Kim, Ronald Walter

Kirby, Rence Denise
Kirpalani, Jagdesh Bhagwandas
Lambert, Judith Schutzbach
Lawson, Harry Steven

Lewis, Billy Wayne Jr.

Lilly, Sandra Elaine

Linder, Michael Mark Jr.
Little, Sonya Marie Toole
Madison, Lori Anne
Markham, James Ross
Marks, Kemberli Latresa
Masood, Asim Griggs
MeClure, Chester Bennett 11
McGlaughn, Michael David
Minchin, Jonathan Brock
Montiel, Joi Tatum
Montross, William Robert Ir.
Moseley, Max Anderson
Nalu, Jennifer Ingeborg
Nastrom, Karl Steven
Nichols, Sandra Sarah
O'Callaghan, Christy Lynn
Odell, Gordon Wendell [r.
Odom, Elizabeth Pugh
Outlaw, Wanda Diane

Patterson, James Donnie
Pittman, Alethea

Price, Charles 1l

Pritchett, Nancy Katherine
Pylant, Michael Alan
Ramey, Brian Anthony
Rampy, Julie Anna

Rawls, Angela Slate

Reid, Ronald Patrick
Roberts, Lauren Dravis
Robertson, Michael Finley
Rogers, Amy Itira
Runnels, Gathel Oliver Ir.
Sasser, Tommie Faye
Senft, Pamela Vera

Shaw, Joseph Allan
Shepherd, Steven Grant
Shores, Joseph Blair
Sketo, Katherine Riley
Slaten, Angela Sue Walker
Smith, William Bradley
South, Justin Gregory
Sowatzka, Adam Gerard
Steely, Kenneth Scott
Stephenson, David Winn
Stroud, Robert Charles
Sullivan, Ward Stephen
Swickard, Dawn Ann
Tandet, Steven Neal
Terrell, Michael Van
Thrasher, Carla Kay
Tidwell, Tanya Leigh
Tisdale, Audrey Chal.ea
Tonder, Michael Jay
Tudisco, Charley Anthony
Turner, Glen Elliot

Vick, Gerald Jones Ir.
Vines, Edward Benjamin
Walston, Clifford Hugh
Walworth, Daniel Richard
Wayne, Hilary Alison
White, John Calvin
Wiggins, Judd Jerome
Williams, Brian James
Williams, Tari DeVon
Willis, LuAnn Bailey
Windham, Donald Alan Jr.




lawyers in the Eamily

Lori Anne Madison (2004) and Katherine Riley Sketo (2004) and Lauren Davis Roberts (2004) and
Charles Bradford Stinson (2003) Dennis Riley (1976) Stuars D. Roberts (1998)
Admittee and husband Admittee and father Admittee and husband

Rl Y °
I
A !
Nicole Minetree Dill (2004), Andrew Dill (2002) and Tom Minetree (1988) Angie Slaten (2004) and Jane Evans (1989)
Admittee, husband and brother Admittee and mother-in-law

Vivian Sheffield Beckerle (2004), Bob Beckerle (1961] and Amy Beckerle Smith (2003) Jires Beard (2004) and Will Beard (1973)
Adinittee, husband and daughter Admittee and father

(Phoregraphs by Fouts Commuercial Photography Montgomery, photofputs@zal.com)
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Michael .Hr[ﬂnughn (2004), _Iudgr William D. Russell, Jr. (1974), Ay Itira Rogers (2004) and
Jarmes W. McGlaughn (1992} and Elizabeth Golson McGlaughn (1992) Joel 8. Rogers, 1T (1950}
Admiittee, father-in-law, brother and sister-in-law Admittee and father

Steven Grant Shepherd (2004) and Joi Tatum Montiel (2004) and Mark Huffstutler (2004) and
Leigh Righy Shepherd (1998) Mark G. Montiel, Sr. (1981) I. Terry Huffstutler, Jr. (1957)
Admittee and wife Admitree and hushand Admittee and father

)

Charles Price, 11 {2004), Susan Price (1990) and Judge Charles Price (1975) Ronald H, Harkins (2004) and
Admittee, sister and father Deboral Mattison {1980)
Admittee and wife

(Photogmphs by Fouts Comimercial Plotograpin, Momtgoimery, platafast@ao] con )
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THE ALABAMA STATE BAR

Leadership Forum

BY PATRICK H. GRAVES, [R. AND ALYCE MANLEY SPRUELI

the Alabama State Bar unanimously voted to create the

Alabama State Bar’s Leadership Forum as proposed by
then President Bill Clark. The leadership programs adopted by
many of our states and cities have given rise to such programs in
various bar associations, e.g., Cincinnati, Indianapolis,
Louisiana, Pennsylvania, Texas, California, and Florida to name
a few. The inaugural class of the Alabama State Bar Leadership
Forum will begin in January 2005 and graduate in May 2005.

The mission of the Forum is to produce committed and
involved lawyers willing and able to fill significant leadership
toles in the local and state bar associations, in communities and
in state organizations and to serve as role models in matters of
ethics and professionalism. The goals are: (1) To raise the level of
awareness of lawyers as to the purpose, operation and benefits of
the Alabama State Bar; (2) To build a core of practicing lawyers
to become leaders with respect to ethics and professionalism,
resulting in raising the overall ethical and professional standards
of lawyers in the community; and {3} To form a pool of lawyers
from which the Alabama State Bar, state and local governmental
entities, local bar associations, and community organizations can
draw upon for leadership and service. In short, it is anticipated
that the future leaders of not only the state bar will come from
this group, but also leaders of our state, cities and counties,

Potential applicants will be asked to submit an application, a
copy of which can be found on the ASB Web site,
wwwalabar.org. For the inangural class, those applications must
be completed and mailed prior to November 1, 2004, A com-
mittee of commissioners of the Alabama State Bar will review
these applications and make recommendations to the Board of
Bar Commissioners as a whole for selection. While there is no
age requirement, participants must have practiced law for not
less than five years and not more than ten years,

Each class will consist of no more than 30 participants. The pro-
gram, consisting of four sessions, will begin in January of each year
and will meet on Thursdays. A nominal fee will be charged with
scholarships provided to those coming from public service areas of
the bar. The final session, which will occur in May, will consist of an
all-day training session, a social and a dinner with speaker. The
graduation or induction exercise will occur the following day at the
regularly scheduled meeting of the Board of Bar Commissioners.

The contents of the sessions will include:

! t its May meeting, the Board of Bar Commissioners of

Leadership for Lawyers

This session will provide participants with an understanding of
the essential elements of leadership through involved discussions
about basic leadership principles, individual leadership character-
istics and general leadership obligations, styles and skills.

Leadership through Service

This session will introduce participants to the opportunities
and needs for leadership in the state and local bar associations,
legislature, judiciary and the community. Information will be
provided regarding service opportunities.

Ethics, Justice and Values

This session will explore the development of ethics in the
Alabama State Bar and review ethics in the practice of law.

Professionalism

This session will define the nature of and goals involved in
professionalism. It will examine those characteristics and behav-
ior of members of the Alabama State Bar which promote high
standards of civility and professionalism, as well as those prac-
tices which tend to adversely affect leadership and professional-
ism and tend to destroy congeniality.

Alabama State Bar

As a part of the various sessions, the operation, programs and
benefits of the Alabama State Bar will be examined, Such infor-
mation will give an overview of the Alabama State Bar, normally
received by commissioners.

If you are a lawyer who meets these requirements, please send
in the application and become a graduate of the Alabama State
Bar Leadership Forum. u

- E. Allen Dodd, Jr., and John David Dodd have donated a
substantial gift of $10,000 to establish the William D. “Bill”
Scruggs Leadership Fund which will be used to underwrite
the Leadership Forum.

Patrick H. Graves, Jr

Bradley R. Hightower i an associate with Chrigtian & Small LLP in
Birminghsam. He formerly served as kw clark 1o the Honorabda
Margaret A Mahoney, Barkrupicy Judge foe the LS, Bardngicy
Couet for the Southam District of Alabama, Hightower recesved his
urdargraduate degrea from Atum Uinkeessity and his L0, lrom dhe
University of Alsbama School af Law.

Alyce Manley Spruell

Alyea Manley Sproall practsces wath the Tuscaloosa fim of Sproall B Powell PC. She is a
graduate of The University of Atabama School of Law and was admitted to tha ASE in
1983, Shir cusrendly reprasants the Bth Cacust, placa na. . on the beard of bar commission-
ers, and is a mamber ol the state bar'’s Indigent Defense Sympassum
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Misrepresentation In

The Insurance Application

a contractual relationship with an insurance carrier,

However, the application process is sometimes taken
lightly by the prospective policyhalder or by the insurance
agent, ultimately resulting in a loss of coverage.

Insurance carriers occasionally learn that the policyholder
made one or more misrepresentations (by which | mean either
an affirmative statement or an omission of information) in the
application for insurance. The insurance carrier may discover
this before a loss and decide 1o cancel the policy or the carrier
may not learn of the misrepresentation until after a loss, at
hich point the carrier could rescind the policy and deny the
aim. The grounds and mechanisms for both cancellation and
cission are discussed below,

! pplying for insurance is the first step toward establishing

ht to Rescind

carrier can rescind a policy if the insured makes fraudulent
or material mistepresentation in the insurance application. The
misrepresentation in the application often does not come to
light until afrer a loss has occurred. For example, the claims
adjuster may learn for the first time that the insured does not
have a valid drivers license when he or she reads the accident
report prepared by the police. An example from a different con-
text is where the carrier learns post-loss that the insured mis-
represented his health in the application for life insurance. See

e.g. Duren v, Northwestern Nat'l Life Ins. Co., 581 S0.2d 810
{Ala, 1991). Many states have specific rescission statutes that
govern these situations. In Alabama, Ale, Code § 27-14-7(a)(3)
provides;
All statements and descriptions in application for an
insurance policy or annuity contract, or negotiations
therefore, by, or on behalf of, the insured or annuitant
shall be deemed to be a representation and not warranty.
Misrepresentations, omissions, concealment of fact and
incorrect statements shall not permit a recovery under
the policy or contract unless either:

* fraudulent;

+ material either to the acceptance of risk or to the haz
ardous assumed by the insurer; or

* the insurer in good faith either not have issued the policy
or contract, or have not issued the policy or contract at
the premium rate as applied for, or would not have issued
a policy or contract in as large an amount or would not
have provided coverage with respect to the hazard result-
ing in a loss if the true facts had been known to the
insurer as required either by the application for the policy
or contractor or otherwise,

Alabama cases interpreting this statute have consistently held
that a carrier can void a policy if the insured'’s actions in com-
pleting the policy application are made with an intent to deceive
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(Fraudulent) or if the insured innocently misrepresents a fact
which is material to the acceptance of the risk (no intent
required), or if the carrier in good faith would not have either
issued the policy or would have issued the policy under different
terms had the requested information been disclosed (no intent
required). See e.g. Taylor v Golden Rule [ns, Co., 544 So. 2d 932,
936 (Ala. 1989}); National Savings Life Ins, Co. v. Dution, 419 5o,
2d 1357, 1360-61 (Ala. 1982); Bankers Life ¢ Cas, Co. v. Long,
345 So. 2d 1321, 1323 (Ala. 1977); Clark v Alabama Farm
Bureau Mut, Cas, Ins, Co., 465 So. 2d 1135, 1139-1140 (Ala. Civ.
App. 1984). Note: This statute applies only to applications for
initial policies; the carrier cannot rescind a renewal policy based
on misrepresentations in the original application. Alfa Mut.
General Ins, Co. v, Oglesby, 711 So.2d 938 (Ala.1997), Therefore,
it is prudent for the carrier to require 4 new application for each
renewal policy.

Under certain circumstances, a carrier may have an obligation
to investigate further the representations on the policy applica-
tion, This requirement is only activated where the carrier "has
sufficient indications that would put a prudent person on notice
50 as to induce an inquiry which, if done with reasonable thor-
oughness, would reveal the truth.” Long, 345 So. 2d at 1323 (cit-
ing New York Life Ins. Co. v Strudel, 243 F. 2d 90 (5th Cir. 1957)).
If the carrier fails to investigate further, it cannot cancel or avoid
the policy based on the misrepresentations of the insured.
Whether the particular information disclosed to a carrier would

have prompted a reasonably prudent insurance company to
investigate an applicant is an issue for the jury. Stephens v
Guardian Life Ins, Co. of America, 1984, 742 E2d 1329; Duren v,
Northwestern Nat. Life Ins. Co., 581 So0.2d 810 (Ala.1991); Long,
345 50.2d 1321 (Ala.1977).

The Alabama Supreme Court has held that a carrier may void
a policy and refuse to pay a claim if the insured made a false
statement that was material to the acceptance of the risk by the
carrier or the truth would have caused the carrier to not issue the
policy. National Savings Life Ins. v. Dutton, 419 So. 2d. 1357 (Ala.
1982), This includes both inmocent and intentional misrepresenta-
tions on an insurance application, unless the policy itself limits
this doctrine by including language stating that only intentional
misrepresentation will void the policy. Therefore, it must be
determined if the carrier would have issued insurance to the
applicant if the carrier possessed the truth. To prove the misrep-
resentation was material, the carrier must be able to offer more
than just testimony from one its own employees that coverage
would not have been issued. The carrier must be able to establish
that that the misrepresentation was material to the acceprance of
the risk. State Farm General Ins. Co, v, Oliver. 658 FSupp. 1546
(N.D. Ala. 1987}, A material fact has been defined as: (1) a fact
that would increase the risk of loss; or (2) a fact that if known
would have prevented the policy from being issued. See Nat'l Sav.
Life Ins. Co, v. Dutten, 419 So. 2d 1357 (Ala. 1982); New York Life
Ins. Co. v, Zivitz, 10 So0. 2d 276 (Ala. 1942); Empire Life fns, Co, v
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Cee, 55 So, 166 (Ala. 1911). Whether the representation or omis-
sion made by the insured was “material” to the acceptance of the
risk is almost always a question for the jury. See Bennett v.
Mutual Of Omala, Ins. Co., 976 F.2d 659 (11th Cir, 1992); Stare
Farm General Ins. Co. v. Oliver, 658 ESupp. 1546 (N.D. Ala.
1987); First Financial Ins. Co. v. Tillery, 626 So. 2d 1252 (Ala
1993); Clark v Alabama Farm Bureau Mut. Cas. Ins. Co., 463 So.
2d 1135 (Ala. 1985). The issuc of whether a particular fact
increases the risk of loss assumed by the insurance company is
also generally one for jury. However, it has been held that there
are some conditions which increase risk of loss as a matter of law,
Clark, 465 So.2d 1135 (prior convictions for erimes of moral
turpitude); Liberty National Life Insurance Co. v. Trammel, 33
Ala.App. 275, 33 So.2d 479 (1947) (cancer); Gunn v. Palatine
Insurance Co., 217 Ala. 89, 114 So. 690 (1927) (misrepresentation
of extent of ownership interest). Compare, Sovereign Camp,
W.O.W. v. Harris, 153 So. 870 (Ala. 1934) (generally, whether dis-
case increases risk of loss to insurer is for jury, although court has
declared that some diseases increase risk of loss as martter of law),

The carrier must refund the premiums for the policy rescind-
ed. In the case of property and casualty policies, the premiums
must be tendered into court. Ala. Code § 27-14-7(b). Alabama's
Code does not address whether, in the context of other types of
policies, the refund must be made into court or can be sent
directly to the insured.

Cancellation Policy

policies. Further, different statutes ui:l.'dnrch will a
depending on thctype nfpnliqr

Many states have statutes that govern cancellation of insurance

Thus, three of the nine grounds for cancellation relate to mis-
representations in the application. Each of those three grounds
explicitly or implicitly requires a material misrepresentation.
That makes sense because the carrier does not care about (at
least before a loss) a minor or immaterial misrepresentation
and would rather keep the policy in force and the premiums
coming in. In order to actually cancel a policy, the carrier must
notify the named insured in writing by mailing or delivering
the notice to the last known mailing address for the named
insured. According to Ala, Code § 27-23-26, “Proof of mailing
of notice of cancellation or of reasons for cancellation to the
named insured at the address shown in the policy shall be suffi-
cient proof of notice." However, the carrier still has the burden

to prove mailing:
| Where an insurer is setting up cancellation as a defense
on a policy, it has the burden of proving by clear and
convincing evidence that the notice of cancellation was
mailed to the insured. Proof of actual receipt of the
notice by the insured is not required, and where the
insured insists, as in this case, that the notice was never
received, it becomes a question of fact as to whether the
Strickland v. Alabama Farm Bureau Mut, Cas. Ins. Co.,
Ing., 502 50.2d 349 (Ala.1987), citing Hilliar v. State Farm
(Ala.1984).

In Ex parte Alfa Mut, General Ins. Co., 742 S0.2d 182 (Ala.
1999), rehrg den., the Alabama Supreme Court clarified that the

lﬂ.tutnn.lr rl.-quim:l proof of mailing only applies to automobile
liability

policies. 1t also held that “in the absence of any other
ce of cancellation of insurance or rejec-
- mlhnuumnm:nﬁhum
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general agent can cancel the policy. A general agent has been
defined as an agent who possesses the power to bind the carrier,
According to Afa. Code § 27-7-1 a general agent is able to “solic-
it and negotiate insurance contracts on its behalf, and if author-
ized to do so by the insurer, to effectuate, issue and countersign
contracts.” The general agent’s actions are deemed to be those
of the carrier and the carrier is directly liable for the action of
the general agent. Washington Nat'l Ins. Co, v. Strickland, 431
So. 2d 872 (Ala. 1985).

The policyholder has no coverage for any losses which occur
after the cancellation date. As expected, there are exceptions to
this seemingly obvious rule. One such exception is where the
policy is intentionally or unintentionally reinstated.

Effect of Acceptance of Premiums
After Cancellation

The carrier’s acceptance of a premium after cancellation will
reinstate the policy. See Gulf Gate Management Corp, v, Alliance
Ins. Group, 638 50. 2d 862 (Ala. 1994). In fact, even accepting
half of the premium can reinstate the policy if the insured does
not have knowledge that the policy has lapsed. Progressive
Specialty Ins. Co. v. First Community Bank, 2000 WL 640912
(Ala. Civ. App.). "The act of accepting an insured’s premium
payments constitutes a representation by the insurer that the
policy is in full force and effect” 571 So. 2d 1092, 1095 (Ala.
1994} vacated on other grounds, 499 U.S. 956 (1991). See also,
Nationwide Mut. Ins. Co, v. Clay, 525 So, 2d 1339, 1343 (Ala.

1948) ("By callecting premiums, [the insurer| was ratifying the
existence of a contract, which is inconsistent with its position. ..
that misrepresentations on the part of [the insured] voided any
contract”); See also Gulf Gate Mgt Corp., supra,

There are several factors to be considered when determining
whether acceptance of premiums has reinstated the policy:

whether the insured was billed by the insurer or merely its
general agent; whether the insurer had served notice of its
clection to rescind the policy at the time it accepted the
premium; whether the receipt of the premium was inad-
vertent or intentional; whether retention of the premium
was permanent or temporary; and whether the premium
was returned within a reasonable time after the payment
came to the attention of responsible officials of the insurer.

Sielski v. Commercial Ins. Co. of Newark, New fersey, 605
N.Y.5.2d 599, 600 (1993).

If the premiums were only demanded for a short time subse-
quent to discovering the misrepresentations in the application,

“It [may be] found as a fact there was no waiver by the
plaintiff of the right to maintain this action or to urge
fraud. The receipt by the plaintiff of premiums, continu-
ing for a short time after it first had information that a
fraud had been perpetrated, did not constitute a waiver.
Plaintiff had the right to follow up the information and
to investigate what the facts were, and it is found as a fact
that the plaintiff acted with reasonable dispatch.”

www.alabar.org
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Metropolitan Life Ins. Co. v. Di Novi, 139 Misc. 1, 247 representation, the carrier may lose its right to cancel or

M.Y.5. 578 (1931), This case has been construed as hold- rescind. Conversely, if the carrier reacts too quickly, it may not
ing, “the continued receipt by the insurer of premiums be able to defend its decision with solid, objective evidence
for a short time after discovery of fraud does not effect a when (or if) it gets sued for bad faith. [ |

waiver of its right to cancel, there being a right to reason-
able investigation, and the insurer having acted with rea-
sonable dispatch.” Couch on Insurance 3d Cancellation ¢
Rescission § 31:114. Therefore, to avoid waiving this right,
if & premium is accepted after discovery of the misrepre-
sentation, the carrier should promptly return the premi-
um. See Henson v. Celtic, 621 So. 2d 1268 (Ala. 1993).
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WHEN IT RAINS,
I'T DRAINS!

Pervious concrete pavement
drains faster than grass sod.:
William's Bar-B-Que in Cullman, Alabama has pervious concrete, a unique
paved surface, covering its parking lot. Owner Williant'Aker says he select-
ed pervious concrete because of its unique water handling abilities: “1 need-

ed to contain storm water runoff, so pervious was the best choice for our
parking area.” n

Let ACIA's Tony McCullough provide a FREE estimate for your pervious con-
¢ crete parking lot project. Call 1-800-732-9118 for information.

e SINart Suriace

for parking areas

Alabama Congrete Industries Association
1-800-732-97118 » www.alconcrete.nrg
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FBI Special Agent Frank Andrews
Frank Andrews has been an FBI Special Agent for eight years.
In his own words, Special Ageni Andrews tells us what
working for the FBI is really like.

On career satisfoction:
On why others should consider “It is extremely safistying
a career of the FBI: 1o put ogether a bank rebbery
ou are selkmotivated, cose ke o puzzle.. inferviewing
cr plable and seek :hnllenges, people abaut the robbery.
if you are locking for a job that gulhﬁllng information ﬂ.bm..-t
is diverse and never becomes polentiol suspects . oniicipating
manclonoys, then this is the their moves..ond then colching
corser choice for you.” them red-honded . Unbeheobie!*

Agents come from @ brood range of educafional
disciplines and professions, however, the FBI has
special needs for candidates with crifical ski ||s

among the F-a)llnwmg Qres; CU'I'IJIJH‘
y I Er-lgmumg mtwmﬂgm
Accounting/

Financial

To quality for the FBI Speciol Agent posifion, you must possess a four
year ¢ degree plus three yeors of professional work experience, be
available lor assignment anywhers in the FBI's jurisdiciion, be batwean
the ages of 23 and 36, and be in excellent physical condifion with the
ability to pass a rigerous physical finess lesl,

On his most rewarding cose:

On doing good for the community: Wmh&nmhgmmmm
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How to Prepare Yourself and
Your Client for Potential
Retaliation In Employment
Discrimination Cases

ost clients in employment dis-
M crimination cases are concerned

about one thing more than any
other when they come 1o an attorney-
“What will my employer do when they
find out that | filed an EEOQC charge?”
Unfortunately, this may be a legitimate
concern as instances of retaliation in the
employment setting are far too common.

When we meet with these cliemts, as

attorneys we must be honest and prepare
them for the possibility of retaliation. T tell
my clients that, although legally your
employer is prohibited from retaliating
against you for reporting or complaining
about discrimination, there is always that
possibility. If any adverse action is taken
against your client after the EEOC charge
or lawsuit has been filed, your client should
know to contact you immediately so that
any necessary amendments can be made.

Administrative
Prerequisites

The Eleventh Circuit has determined
that there is no need to file a subsequent
EEOC charge involving a retaliation
claim where the claim "grows out of an

BY TONI _|' BRAXTI

administrative charge that is properly
before the court.” Hargett v. Valley Federal
Savings Bank, 60 F.3d 754, 761 (11th Cir.
1995) (quoting Gupta v. East Texas State
University, 654 F.2d 411, 414 (5th Cir.
1981 ).

In Gupta, the Fifth Circuit held that:

It is unnecessary for a plaintiff to
exhaust administrative remedies
prior to urging a retaliation claim
growing out of an earlier charge. . ..
It is the nature of retaliation claims
that they arise after the filing of the
EEOC charge. Requiring prior resort
to the EEOC would mean that two
charges would have to be filed in a
retaliation case, a double filing that
would serve no purpose except to
create additional procedural techmni-
calities when a single filing would
comply with the intent of Title VIL

654 F2d at 414.

However, there is usually great dispute
over what “grows out of ™ an administrative
charge and what does not. Some guidance
can be found in the Eleventh Circuit's hold-
ing in Chanda v. Engethard/1CC, 234 F3d
1219, 1222 (1 1th Cir. 2000), that a Title VII

action may be based not only upon the spe-
cific complaints made by the employee’s
initial EEOC charge, but also upon any
kind of discrimination like or related to the
charge’s allegations, limited only by the
scope of the EEOC investigation that could
reasonably be expected 1o grow out of the
initial charges of discrimination.

Id, Hence, it appears that claims
that are like or related to the initial
charge and would have been within
the scope of the EEOC’s initial
investigation are fair game.

In a more recent case dealing with this
issue, an employee stated in her EEOC
charge that she believed she was termi-
nated as a result of race and gender dis-
crimination. Gregory v. Georgia Dept. of
Human Resources, 355 F3d 1277 (11th
Cir. 2004). The Court held that a reason-
able EEOC investigation would have
included an investigation into the possi-
ble reasons for her termination, includ-
ing whether she was terminated for her
complaints about the alleged discrimina-
tion. Jd. Of course, for the retaliation
claim to relate back, the initial EEQOC
charge must have been timely filed. See,
Hargett, 60 E3d at 761,
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Federal Lawsuit

After the administrative remedics have
been exhausted, and you prepare to file a
federal lawsuit, you must consider the
strength of vour retaliation claim.' Title
VII recognizes two forms of statutorily
protected conduct. An employee is pro-
tected from discrimination if (1) “he has
opposed any practice made an unlawful
employment practice by this subchapter™
or (2) “he has made a charge, testified,
assisted or participated in any manner in
an investigation, proceeding, or hearing
under this subchapter.” 42 U.S.C. Section
2000e-3(a); Clover v. Total System
Servs, Inc., 157 F3d 824, 827 (11th
Cir.1998). These are known,
respectively, as the “opposition”
and "participation” clauses. This
discussion will focus on cases
involving the “opposition”
clause which have been more
common in my practice.

On rare occasions, your
client may have direct evi-
dence of retaliatory animus,

The Eleventh Circuit has

found direct evidence

where “actions or state-

ments of an employer

reflect [ | a discriminatory

or retaliatory attitude corre-
lating to the discrimination

or retaliation complained of

by the employee.”
Caban-Wheeler v. Elsea, 904

F2d 1549, 1555 (11th

Cir.1990). When direct evidence
is not available, however, the tra-
ditional burden-shifting analysis
required in circumstantial cases
mist be applied.

To establish a prima facie case of retal-
iation, an employee must show that (1)
he or she engaged in protected activity;
(2) the employer took an adverse
employment action against the employee;
and (3) there was a causal connection
between the protected activity and the
adverse employment action. Johnson v.
Booker T. Washington Broad. Serv. Inc.,
234 F.3d 501, 507 (11th Cir. 2000};
Berman v. Orkin Exterminating Company,
Inc., 160 F.3d 697, 701 (11th Cir.1998);
Meeks v. Computer Associates, 15 F.3d
1013, 1021 (11th Cir. 1994).

Although these elements have been
clearly set out, what facts will satisfy
these elements may not be so clear
depending on the facts of your case.
Following are examples of a few issues
that may be raised regarding proof neces-
sary and sufficient.
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Protected Activity

Filing an EEOC charge or a lawsuit is
the most obvious form of protected
activity. Sometimes, however, an employ-
ee may file a charge based on allegations
of discrimination that are not supported
by the facts. Nevertheless, an employee
engages in “statutorily protected activity™
when he or she protests an employer's

conduct which may actually be lawful, as
long as the employee can demonstrate “a
good faith, reasonable belief that the
employer’s conduct was an unlawful
employment practice. Little v. Urnited
Technologies, Carrier Transicold Division,
103 F.3d 956, 960 (11th Cir.1997). In
other words, even if the Court were to
determine that the defendant’s conduct
does not constitute an unlawful employ-
ment practice, the employee can
nonetheless make out a prima facie case
by showing that she reasonably believed
she was opposing a violation of Title VII
by her employer. Id.

As the Eleventh Circuit has held:

|o)n a claim for retaliation, the
standard is not whether there is a
valid hostile work environment
claim, but whether [plaintiff] had a
good-faith reasonable beliel that she
was the victim of such harassment.

Lipphardt v. Durango Steakhouse of
Brandon, Inc., 267 F.3d 1183, 1188
(11th Cir. 2001).

It should also be noted that an employ-
ee’s complaints need not be formal or
written and may fall short of actually fil-
ing an EEOC charge or federal lawsuit.

Informal grievances filed pursuant to an
employers’ internal grievance proce-
dures are considered protected activi-
ties under Title VIL Rollins v. State of
Fla. Dep't of Law Enforcemnent, 868
E.2d 397, 400 (1 1th Cir.1989).
In some rare instances, the
employee has merely threatened
to file an EEOC charge and been
retaliated against. Some courts
have held that Title V11 protects
them as well. Robinson v. AFA
Service Corp, 870 ESupp. 1077,
1083 (N.D.Ga. 1994)("Simply
put, an employer cannot retali-
ate against an employee
because she threatens to bring
charges of illegal discrimina-
tion."); Sims v. Montgomery
County Com’n, 766 ESupp, 1052,
1090 n.82 (M.D.Ala. 1990} where
an employee who threatened to
sue his department was subse-
quently denied a promotion, the
employer’s action was based on an
impermissible retaliatory reason),

Adverse Employment
Action

The most dear-cut cases are those where
an employee is terminated or demoted.
However, many cases do not fall so neatly
into those categories. Whether an action is
sufficient to constitute an adverse employ-
ment action for purposes of a retaliation
claim must be determined on a case-by-
case basis. Gupia v. Florida Board of
Regents, 212 F3d at 586, Title VII “does not
limit its reach only to acts of retaliation
that take the form of cognizable employ-
ment actions such as discharge, transfer or
demotion.” Wideman v. Wal-Mart Stores,
Ine., 141 E3d 1453, 1456 (11th Cir. 1998),

Some courts have held that an employ-
ers acts "that have an adverse affect on the
future employment opportunities can
constitute an adverse employment action,”
for purposes of a retaliation claim, Bass v.



Board of County Commissioners, Orange
County, FL, 256 F.3d 1095, 1117 (11th Cir.
2001); Gupta, 212 F3d at 587(A tangible
employment action is “a significant
change in employment status”™); Bevill ».
UAB Walker College, 62 ESupp.2d 1259
{N.IX Ala, 1999)(a post-termination
employment-related action may be con-
sidered an adverse employment action),

Constructive discharge, if proven, can
be considered an adverse employment
action. Durley v. APAC, Inc., 236 F.Ad
651, 657(11th Cir.2000); Foole v. Country
Club of Columbus, Inc., 129 F.3d 551, 553
n. 2 (11th Cir.1997); Hipp v. Liberty Nat.
Life Ins. Ca., 252 F.3d 1208, 1230 (11th
Cir.2001 )(recognized in ADEA cases);
Griffin v, GTE Florida, Inc., 182 F.3d
1279, 1283 (11th Cir.1999)(recognized in
ADA cases).

Denial of overtime opportunities, when
it "deprived [the employee] of compensa-
tion which he otherwise would have
earned clearly constitute adverse employ-
ment actions for purposes of Title VIL”
Shannon v. Bellsouth Telecormmunmications,
Ine., 292 $.3d 712, 716 (11th Cir.
2002)(citing Bass, 256 E3d at 1118),

Transfer to a different position can be
considered adverse if it involves reduc-
tion in “pay, prestige or responsibility.”
Hinson v. Clinch County, Georgin Bd. of
Edue,, 231 F3d 821, 828 (11th Cir. 2000);
Doe v. Dekall County Sch. Dist., 145 E3d
1441, 1448 (11th Cir. 1998).

Negative performance evaluations,
standing alone, do not constitute a suffi-
cient adverse employment action. Lucas v.
W.W. Grainger, Inc., 257 E3d 1249, 1261
(11th Cir, 2001). See gevacrally, Davis +.
Tows of Lake Park, 245 F3d 1232, 1241
(11th Cir.2001) (*[Clourts are wisely
reluctant to treat job performance memo-
randa as actionable under Title VII where
they do not trigger any more tangible form
of adverse action such as a loss in benefits,
ineligibility for promotional opportunities,
or more formal discipline”™). “Job per-
formance memoranda must trigger a more
tangible form of adverse action such as a
loss in benefits, ineligibility for promotion-
al opportunities, or more formal disci-
pline.” Dawvis, 245 F3d at 1241,

Causal Connection

“I'Tlhe ‘causal link' element [requires)
merely that the Plaintiff establish that the
protected activity and the adverse action
were not wholly unrelated.” Hairston
Gainesville Sun Pub, Co., 9 E.3d 913,920
(11th Cir. 1993) (citing Simmans v,
Camden County Bd, of Educ., 757 F.2d
1187, 1189 (11th Cir. 1985). It has long
been held that, “[a]t a minimum, the

Plaintiff must demonstrate that his
employer knew of his participation in the
protected activity at the time of the
adverse employment action. * Bass, 256
F3d at 1115 (11th Cir. 2001); Clover, 176
E.3d at 1354; See Goldsmith v. City of
Atmaore, 996 F.2d 1155, 1163 (11th Cir.
1993},

Additionally, the Eleventh Circuit has
held that “|c|lose temporal proximity
between the protected activity and the
adverse action may be sufficient to show
that the two were not wholly unrelated.”
Bass, 256 F.3d at 1115; Donnellon v.
Fruehauf Corp., 794 E2d 598, 601 (11th
Cir.1986) (discharge only one month
after filing complaint with EEOC is evi-
dence of retaliation); Taylor v. Renfro
Corp., 84 ESupp.2d 1248, 1259 (N.D.Ala.,
Feb 24, 2000)(a causal link existed where
plaintiff was terminated only four
manths after engaging in protected activ-
ity and had an unblemished work record
until that time).

Once the employee has submitted sub-
stantial proof in support of each element
of the prima facie case, the burden of
production now shifts to the employer to
articulate a legitimate, non-discriminato-
ry explanation for taking the adverse
employment action. Meeks, 15 F3d at
1021. The Supreme Court has stated that
"the defendant’s explanation of its legiti-
mate reasons must be clear and reason-
ably specific” so that “the plaintiff be
afforded a full and fair opportunity to
demonstrate pretext.” Texas Department
of Community Affairs v. Burdine, 450 US.
248, 258, 101 5.Cr. 1089, 1096, 67 L.Ed.2d
207 (1981).

In employment discrimination cases,
where the employer's explanation lacks
credibility or where retaliation is a likely
motive, a case is made for pretext. See
Clark v. Huntsville City Bd. of Educ., 717
F.2d 525 (11th Cir. 1983), Plaintiff can
show pretext by pointing to “such weak-
nesses, implausibilities, inconsistencies,
incoherencies, or contradictions in the
employer’s proffered legitimate reasons
for its action that a reasonable fact finder
could find them unworthy of credence.”
Cambs v. Plantation Patterns, 106 F.3d
1519, 1539 (11th Cir. 1997).

However, “the showing of pretext need
not necessarily involve further evidence;
the evidence in a prima facie case might
be strong enough to also show pretext.”
Ross v. Rhodes Furniture, Inc., 146 E3d
1286, 1290 (11th Cir. 1998). Some exam-
ples of methods for proving pretext are:
(1) an employer’s failure 10 establish
fixed or reasonably objective standards or
procedures regarding employment deci-

sions is a discriminatory practice.

Carmichael v. Birmingham Saw Works,
738 F2d 1126, 1132 (11th Cir. 1984);
Harris v. Birmingham Bd. of Ed., 712 F.2d
1377, 1383 (11th Cir. 1983) (citing
Watson v. National Linen Services, 686
F.2d 877, 881 (11th Cir. 1982); (2) evi-
dence that similarly situated, non-
protesting employee was treated more
favorably than plaintiff. Pollard v.
Montgomery County, 66 F.Supp.2d 1218,
1232 (M.D. Ala. 1999); (3) an employer's
failure to follow its own policies. Bass v
Board of County Com'rs, Orange County,
Fla., 256 F.3d 1095, 1108 (11th Cir.2001).
Methods for proving pretext are numer-
ous and very fact specific.

Conclusion

When discussing these issues with your
client, you must evaluate the strength of
a possible retaliation claim. If the under-
lying case is weak, the retaliation claim
may be as well. However, in some cases,
the retaliation claim can be more prom-
ising than the discrimination claim,
Regardless of your perceived chance of
success in pursuing a retaliation claim,
your client must be prepared for the pos-
sibility of termination or other adverse
action, When your client asks that nag-
ging question, "Are they going to fire me
if | sue them,” you must honestly inform
your client of that possibility so they
have all the facts when deciding whether
to pursue their case. The likelihood that
this knowledge may deter them from fol-
lowing through with the lawsuit must
not deter you from presenting them with
all of the facts, even if it means losing a
potential client,

Endnote:
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“When I use a word,” Humpty

. Dumpty said in rather a scornful

~ tone, “it means just what I choose
it to mean—neither more nor
less.” “The question is,” said Alice,
“whether you can make words
mean so many different things.”
“The question is,” said Humpty
Dumpty, “which is to be master—

+ that’s all”

Lewis Carroll, “Through the Looking Glass,” in
The Complete Works of Lewis Carroll 196 (1939),

- = —_— -

Aligs mets Humpty Disspty Miusiraton to Chagner & of Mrough dte {oakng Glags) by John Tennesl. Woed-imgeaeng by the Dalreh
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It Means Just What I
Choose It To Mean:

The Preclusive Effect of Divorce Agreements Under
§ 523(A)(5) of the Bankruptcy Code

ike debtors in bankruptcy, unhappily married couples often need a fresh start in

their lives. They may seek this fresh start by divorcing each other, However, by

doing so, they often become debtors in bankruptey themselves, This scenario is
not lost on family law practitioners, who carefully draft a divorce agreement on behalf
of their clients to avoid the potentially devastating effects bankruptcy can have on the
parties’ partition of debt into categories of “support” and "property settlement.”
Nonetheless, these lawyers' efforts are quickly wiped away by bankruptcy courts that
look behind the labels used in the divorce agreement to determine the “true” nature of
the debtor's obligations.

Although this result is frustrating to the parties and the attorney who drafted the
agreement, its purpose is to effectuate the Bankrupicy Code’s underlying policy that
individual debtors should generally receive a discharge of their personal debts.
Congress purposefully limited the exceptions to discharge, and that purpose would be
undermined if creditors were allowed, by agreement, to contract around the discharge
policy. Therefore, a divorce agreement that improperly labels a property settlement
debt as support to prevent the debtor from discharging it in bankruptcy will not be
enforced by a bankruptey court.
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Despite these pronouncements, this article suggests that the
doctrine of issue preclusion (collateral estoppel) may be used in
an attempt to persuade bankruptcy courts not to second-guess
the labels {even those that seem improper) used by parties in a
divorce agreement if the agreement contains certain language.
To argue that issue preclusion should apply, the divorce agree-
ment should (1) acknowledge that one or both of the parties
may file bankruptcy, (2) clearly divide the parties’ debt obli-
gations into categories of alimony, maintenance or sup-
port and property settlement, and (3) state that the
parties intend the agreement to have issue preclusive
effect. If all of these elements are included, a bank-
ruptcy court may find it binding in a subsequent
bankruptcy discharge exception proceeding.

Bankruptcy courts will resist the idea that a
carefully worded divorce agreement may pre-
clude a debtor from relitigating the nature of
his obligations; however, this article will dis-
cuss why binding divorce agreements do not
necessarily undermine the Bankruptey
Code’s general discharge policy. The first
part will set out the primary Bankruptcy
Code sections that apply in discharge excep-
tion proceedings involving divorce agree-
ments, the second will discuss why bank-
ruptcy courts typically do not apply issue
preclusion to divorce agreements, and the
third will suggest why bankruptcy courts
should apply issue preclusion to divoree
agreements containing certain language.

Sections
523(a)(5) &
523(a)(15)

For bankruptcy purposes, the most important
part of a divorce agreement is the partition of debt
between the parties into categonies of support and
property settlement because an individual debtor may
not discharge either his support debts under Section
523(a)(5) or his property settlement debts under Section
523(a)(15).

Section 523(a)(5) states in relevant part:

(a) A discharge under section 727, 1141, 1228(a), 1228(h),
or 1328(b) does not discharge an individual debtor from
any debi—

(5) to a spouse, former spouse, or child of the debtor, for
alimony to, maintenance for, or support of such spouse or
child, in connection with a separation agreement, divorce
decree or other order of a court of record, determination
made in accordance with State or territorial law by a gov-
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For
b I up tCY case law simply as “support” debts.

property

ernmental unit, or property settlement agreement, but not
to the extent that—

{B) such debt includes a liability designated as alimony,
maintenance, or support, unless such liability is actually in
the nature of alimony, maintenance or support.

11 US.C. Section 523{a)(5). Pursuant to Section
523{a)(5). only a debt that is "actually in the nature of™
alimony, maintenance or support of a spouse, former
spouse or child of the debtor is excepted from dis-
charge. Debts of this type are often referred to in

Section 523(a)(15) states:

{a) A discharge under section 727, 1141,
1228(a), 1228(b}, or 1328(b) does not dis-
charge an individual debtor from any
debt—

(15} not of the kind described in para-
graph (5) that is incurred by the debtor
in the course of a divorce or separation
or in connection with a separation agree-
ment, divorce decree or other order of a
court of record, a determination made in
accordance with State or territorial law
by a governmental unit unless—

{A) the debtor does not have the ability to
pay such debt from income or property of
the debtor not reasonably necessary to be

expended for the maintenance or support
of the debtor or a dependent of the debtor
and, if the debtor is engaged in a business,
for the payment of expenditures necessary
for the continuation, preservation, and opera-
tion of such business; or

: es of

Setﬂement (B) discharging such debt would result in a bene-

fit to the debtor that outweighs the detrimental
consequences to a spouse, former spouse, or child of
the debtor.

11 US.C. Section 523{a){ 15). Pursuant to Section 523(a)(15), any
debt incurred in the course of a divorce or in connection with a
divorce agreement that is not covered under Section 523(a)(5) is
excepted from discharge unless the debtor can prove that he does
not have the ability to pay the debt or that allowing him to receive a
discharge of the debt will result in a benefit to him that is greater
than the detrimental consequences that will befall his ex-spouse if
he is allowed to discharge the debt. Debts of this type are often
referred to as “property settlement” debts. Unlike support debts,
which are always excepted from discharge, property settlement
debts are frequently discharged in bankruptcy.



[ssue Preclusion
Typically Does Not Apply
to Divorce Agreements

Debtors often argue that they should be able 1o discharge any
debt labeled as a property settlement in their divorce agreements.
Similarly, former spouses of debtors argue that any debt labeled
as support in their divorce agreement should be excepted from
discharge. This argument is commonly known as the doctrine of
issue preclusion or collateral estoppel, although courts consider-
ing the preclusive effect of a divorce agreement in discharge
exception proceedings frequently do not couch it in those exact
terms,

The United States Supreme Court has held that issue preclusion
principles apply in discharge exception proceedings. Grogan v
Garner, 498 U.S. 279, 285 n.11 (1991). A bankrupicy court must
find four elements present to invoke it:

1. The issue in the prior action and the issue in the bank-
ruptcy court are identical;

2. The bankruptcy issue was actually litigated in the prior
action;

3. The determination of the issue in the prior action was a
critical and necessary part of the judgment in that liti-
gation; and

4, The burden of persuasion in the discharge proceeding
must not be significantly heavier than the burden of
persuasion in the initial action.

Bush v. Balfour Beatty Bahamas, Ltd., 62 F3d 1319, 1322 (11th Cir.
1995)(quoting Irt re Yanks, 931 F2d 42, 43 n.1 (11th Cir. 1991)). A
divorce agreement, like any settlement, will not ordinarily meet these
four requirements because it is not actually litigated. In re Brose, 242
B.R. 531, 532 n.4 (Bankr. M.D. Fla. 1999)(citing to Citibank v. Data
Lense Fin, Corp., 904 F.2d 1498, 1504 (11th Cir. 1990)). Therefore,
bankruptcy courts typically look behind divorce agreements to
determine the “true” nature of the debtor’s obligation.

The Fleventh Circuit Court of Appeals follows this analysis, even
though it does not use the terms “issue preclusion” or “collateral
estoppel” in its discharge exception decisions, In Harrell v. Harrell
{In re Harrell), 754 F.2d 902 (11th Cir. 1985), the Court of Appeals
considered whether a debtor’s arrearages on his alimony and child
support obligations were dischargeable under his separation agree-
ment. Although it found that the debtor’s obligations were excepted
from discharge, the Harrell Court did not merely look 1o the label
attached to the obligations in the parties' separation agreement. Jd.
at 906, Instead, it held that bankruptcy courts should look behind a
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divorce agreement to determine whether a label accurately reflects
the nature of the debtor’s obligation. Jd. In a subsequent decision,
Cumnnnings v Cummings, 244 E3d 1263 (11th Cir. 2001), the Court
of Appeals explained the policy behind its holding in Harrell. It
stated that in conducting an inquiry into the nature of a debtor’s
obligations, bankruptcy courts “cannot rely solely on the label used
by the parties” in their divorce agreement because “it is likely that
neither the parties nor the divorce court contemplated the effect of
a subsequent bankruptcy when the obligation arose.” Id. at 1265
{quoting In re Gianakas, 917 E2d 759, 762 (3rd Cir. 1990)).

These decisions make sense because, as the Court of Appeals
correctly points out in Cummings, divorcing parties rarely con-
sider that a bankruptcy court may effectively re-write the nature
of the obligations listed in their divorce agreement if one of them
files bankruptcy. Instead, the parties believe that their divorce
agreement is the final settlement of their obligations to each
other. It is only later, when the bankruptcy judge informs the
parties that the debtor may discharge any marital obligation that
is not for support’ (leaving the debtor’s ex-spouse responsible for
paying all of the divorcing parties’ joint debts), that the parties
realize the importance of the labels used in their divarce agree-
ment. Therefore, divorce agreements typically are not given issue
preclusive effect in a subsequent discharge exception proceeding.

Issue Preclusion Should
Apply to Certain Divorce
Agreements

In bath the Cunmmings and Harrell cases, the Court of Appeals
correctly held that the parties’ divorce agreement was not binding in
a discharge exception proceeding. However, the divorce agreements
it considered did not contain the language necessary to support a
finding that issue preclusion may be applied. If the divorce agree-
ments had (1) acknowledged that one or both of the parties may file
bankruptcy, (2) clearly divided the parties’ debt obligations into cat-
egories of alimony, maintenance or support and property settle-
ment, and (3) stated that the parties intended the agreement to have
issue preclusive effect, the party arguing that the divorce agreement
should be binding would have had a much stronger argument.
These three elements may have satisfied the concerns expressed by
the Court of Appeals regarding the divorce agreements in the
Curnmings and Harrell cases. They are discussed separately below.

First, a divorce agreement should contain a “bankruptcy”
clause by which the parties acknowledge that they are aware
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their agreement could be affected by a subsequent bankruptcy
filing (i.e., that support obligations are not dischargeable under
Section 523(a)(5), but property settlement obligations are dis-
chargeable if the debtor satisfies the requirements of Section
523(a){15}). The bankruptcy notice clause will show that the
parties were given notice of the possible effect of a subsequent
bankruptcy when they labeled their obligations. It will also
address a concern considered by the Eleventh Circuit
Court of Appeals in Cummings. In that case, the

Court of Appeals found that “a court cannot rely

solely on the label used by the parties” because “it

is likely that neither the parties nor the divorce
court contemplated the effect of a subsequent
bankruptcy when the obligation arose” 244

E3d at 1265.

Second, the divorce agreement should
place specific obligations under headers
titled “Support” and "Property Settlement.”
Doing so will indicate to the bankruptcy
court that the parties intend the debtor’s
obligation to fall into a specific category of
dischargeable or non-dischargeable debt.

The agreement should also contain an inte-
gration clause in this section by which the
parties acknowledge that the provisions con-
tained in the written agreement are the only
ones agreed to and any oral agreements or
duties under federal or state law are not con-
sidered part of the agreement. See Harrell at
904-05 (rejecting the debtor’s argument that his
support obligations were dischargeable because he

had no duty to pay them under state law after his

son reached the age of majority). The integration

clause should help to persuade bankruptcy courts from
considering sources other than the divorce agreement when try-
ing to determine the parties’ intent under the agreement.

Finally, the divorce agreement should contain an “issue
preclusion” or “collateral estoppel” clause by which the partics
indicate that they intend their agreement to have preclusive
effect regarding the nature of their obligations. Although divorce
agreements typically do not give rise to issue preclusion because
they do not meet the four requirements necessary, this clause
may give them such effect because the United States Supreme
Court has held that issue preclusion is applicable to a settlement
agreement in which the parties clearly indicate that they intend
their agreement to have preclusive effect. Archer v. Warner, 123
5.Ct. 1462, 1468 (2003)(citing 1o Arizona v. California, 530 U.S,
392, 414 (2000)). Additionally, issue preclusion principles apply
in discharge exception proceedings. Grogan v. Garner, 498 U.S.
279, 285 n.11 (1991). Therefore, a divorce agreement which con-
tains an issue preclusion clause may be binding in a subsequent
bankruptcy discharge exception proceeding.

This is not to say that any provision in a divorce agreement
which contains an issue preclusion clause will be binding in a
subsequent bankruptcy case. The United States Supreme Court
has held that issue preclusion is not applicable if it runs counter
to the statutory policy of the Bankruptcy Code. Brown v. Felsen,
442 U.S, 127, 139 n.10 (1979). A provision waiving the debtor's

Like the

character
Humpty Dumpty,

may ﬁnally be
the masters of

their words

right to discharge his property settlement debis, for example,
would violate the Bankruptcy Code’s general discharge policy.
Freeman v. Freeman (In re Freeman), 165 B.R. 307, 312 (Bankr,
5.1). Fla. 1994). However, the provisions discussed in this article
should not violate any policy of the Bankruptcy Code if they are
used to merely clarify the parties’ intent regarding their support
and property settlement debits rather than in an attempt to
affect a debtor's substantive right to discharge. See
Cummings at 1265 (finding that "[a] debt is in the
nature of support or alimony if at the time of its
creation the parties intended the obligation to
function as support or alimony”).

Conclusion

By including the three elements discussed
above in a divorce agreement, a debtor, or

- t{) a his ex-spouse, may be able to use the doc-
trine of issue preclusion to persuade a bank-
i ruptcy court from second guessing their
FEEINENT intentions regarding the “support” or “prop-

erty settlement” label they use to describe a
particular obligation. Like the character
Humpty Dumpty, the parties to a divorce
agreement may finally be the masters of their
waords, and the labels they use to describe
their obligations will mean just what they
choose them to mean—neither more nor less.
Although this may allow the parties to improper-
ly label their obligations in some cases, it is a desir-
able result in most instances, The parties will receive
the benefit of their informed bargain; judicial efficien-
cy will be promoted by not requiring bankruptcy courts
to look behind divorce agreements that have already been scru-
tinized by divorce courts; and the Bankruptcy Code's general
discharge policy will not be disturbed because the agreement
will simply reveal the parties’ intent regarding the character of
their obligations rather than attempt to take away the debtor’s
right to a general discharge.

Endnote:

1. Alter the debior has satisthed his burdan under Section 523(a)(15] to show that he
ither does not have the ability to pay the debst or that allowing him to discharge the
dhebit will result im a benefit to him that i greater than this Ioss that will be sustained
by his ex-spouss if the debt is dischaeged
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n April 14, 2003, the regulations
O promulgated to ensure the confi-

dentiality of certain health infor-
mation pursuant to the Health Insurance
Portability and Accountability Act of 1996,
42 US.C. § 1330(d) et seq. (“HIPAA)
became effective, HIPAA is one result of
the ever-increasing struggle between tech-
nology and privacy. One court commented
on the relationship between the benefits of
technology and the individual’s interest in
privacy, as follows:

The passage of HIPAA and the
enactment of the Privacy Rule mark
a dramatic departure from the cur-
rent state of medical and legal prac-
tice. The change is a myopic exami-
nation on a lone example of what
may be the single most important

question raised in the 21st century
by Americans, namely balancing the
privicy concerns versus technology
advancements, The more accessible
that personal information becomes,
the more critical it is to create intel-
ligible guidelines to provide an
equitable balance between the indi-
vidual interests in his or her privacy
and the national interests, in this
instance, HIPAA compliance.

In response to the regulations becom-
ing effective, Presiding Circuit Court
Judge Scott Vowell of the Tenth Judicial
Circuit appointed an ad hoc committee
of attorneys from a variety of practice
areas to address what methods are avail-
able for handling requests for medical
information in civil actions, The purpose

of the ad hoc commitiee was to deter-
mine how civil litigants could conduct
discovery in compliance with HIPAA
without placing an unnecessary and
undue burden on the courts to resolve
privacy issues on a case-by-case basis,
bearing in mind that the primary pur-
pose of HIPAA as reflected in its legisla-
tive history is aimed at regulating the
commercial behavior of the national
healthcare industry, not the conduct of
parties in civil litigation.” The ad hoc
committee has been meeting regularly
since May 2003 and has developed a pro-
posed court order, which attempis to bal-
ance the litigant's interest in privacy with
the broader interests of the judicial sys-
tem in facilitating the exchange of health
information in civil actions. The com-
mittee released one order, and after
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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA

Plaintiff(s),

V5. CIVIL ACTION NO._

Defendant(s).

HIPAA ORDER IN CIVIL ACTION

Upon compliance with Alabama law, the attorneys for the parties and/or pro se parties to this lawsuit are
permitted to obtain all health information, including charges therefore, relating to any Individual who is a party to
this case, or of any decedent or other real party in interest, represented by an executor, administrator, guardian,
next friend, bailee or trustee. This Order neither broadens nor restricts any party’s ability to conduct discovery
pursuant to Alabama law, the sole purpose hereof being only to permit compliance with the Health Insurance
Portability and Accountability Act of 1996 (HIPAA).

This Court Order authorizes any third-party who is provided with a subpoena requesting the production
of documents or commanding attendance at deposition or trial to disclose Protected Health Information in
response to such request or subpoena. This Court Order is intended to authorize such disclosures under Section

164.512(¢e)(1) of the privacy regulations issued pursuant to the Health Insurance Portability and Accountability
Act of 1996 (HIPAA).

Nothing in this Order shall be deemed to relieve any party or attorney of the requirements of the Alabama
Rules of Civil Procedure. Nothing in this Order permits disclosure of confidential communications, made for the
purposes of diagnosis or treatment of a patient’s mental or emotional condition, including alcohol or drug addiction,
among the patient, the patient’s psychotherapist, and persons who are participating in the diagnosis or treatment
under the direction of the psychotherapist, including members of the patient’s family, nor does this Order permit
disclosure of records or information relating to HIV testing or sexually transmitted disease.

Nothing in this Order shall be construed to authorize any party or any attorney for any party to release,

exchange, submit or share any Protected Health Information with any other person or any other entity, other than
an agent or employee of the attorney or party. This Order prohibits the parties from using or disclosing the
Pratected Health Information for any purpose other than this litigation or proceedings.

At the conclusion of this action and at the written request of an Individual whose Protected Health
Information has been disclosed, or such Individual’s authorized representative, all recipients of the Protected Health
Information shall return to the requesting party the documents and all copies thereof containing Protected Health
Information received by them pursuant to this Order, except that Protected Health Information, which: is included
in insurance claim files and law firm litigation files, may be retained to allow compliance to the extent and for the
period that such retention is required by Alabama insurance laws and the Alabama State Bar rules and regulations.

DONE and ORDERED this the day of s 20

TUDGE
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receiving significant and helpful
feedback from the legal and med-
ical communities, including many
circuit court judges, revised their
original order in March 2004.

The regulations implementing
HIPAA are collectively known as
the “privacy rule.” The privacy rule estab-
lishes procedures for the disclosure of
“protected health information.” Protected
health information is generally defined as
follows:

Any information, whether oral or
recorded in any form or medium,
that: (1) is created or received by a
healthcare provider, health plan,
public health authority, employer,
life insurer, school or university, or
healthcare clearinghouse; and (2)
relates to the past, present, or
future physical or mental health or
condition of an individual; provi-
ston of healthcare to an individual;
for the past, present, or future pay-
ment for the provision of health-
care to an individual.'

The privacy rule regulates health plans,
healthcare clearinghouses and healthcare
providers (“covered entities”) in their
disclosure of protected health informa-
tion.* Under the HIPAA regulations, pro-
teeted health information may be dis-
closed by a covered entity in the course
of a judicial or administrative proceeding
primarily in three ways: (i) court order,
(ii) subpoena/other lawful process, or
(i) written authorization of the individ-
ual whose protected health information
is sought.” First, a court may order the
disclosure of protected health informa-
tion, Regulation 45 C.ER. § 164.512(e)(i)

provides that a “covered entity may dis-
close protected health information in the
course of any judicial proceeding”. . .
*|i]n response to an order of a court or
administrative tribunal, provided that the
covered entity discloses only the protect-
ed health information expressly author-
ized by such court order.”

Second, a litigant may also seek pro-
tected health information without a
court order by issuing a discovery request
or other lawful process. However, with-
out a court order, the litigant must (1)
give the covered entity "satisfactory
assurance” that reasonable efforts have
been made to give notice of the request
to the individual who is the subject of the
protected health information or (2) give
the covered entity “satisfactory assur-
ance” that the party seeking the protected
health information has made reasonable
efforts to secure a “qualified protective
order.” A qualified protective order, in
pertinent part, is an order from the court
that prohibits the use of the protected
health information for any purpose other
than the litigation and requires the
return of the protected health informa-
tion to the covered entity or the destruc-
tion of the protected health information.

Satisfactory assurance for purposes of
giving notice means that the covered
entity receives a written statement and
documentation that the party requesting
the protected health information has
made a good faith attempt to provide
written notice to the individual whose
protected health information is being
sought. The notice must include suffi-
cient information about the litigation in
which the protected health information s
requested to permit the individual to
raise an objection and must state that the
time for the individual to raise an objec-
tion has lapsed and no objections were
filed or the objections have been resolved
by the court. Satisfactory assurance that
the party has made efforts to secure a
qualified protective order means that the
covered entity receives a written state-
ment and documentation that the parties
have agreed to a qualified protective

order and presented it to the court or the
party seeking the protected health infor-
mation has requested a qualified protec-
tive order from the court. Third, HIPAA
allows a patient to authorize the release
of his own protected health information.*
In general, a valid authorization must
contain a specific description of the
information sought, the name of the cov-
ered entity authorized to make the dis-
closure, a description of the purpose of
the disclosure, an expiration date, and
the signature of the patient.

This maze of regulations has had a
profound impact on the practice of law,
healthcare providers, and employers.
Thus, the ad hoc committee was formed
to deal with the impact of these regula-
tions on the everyday practice of civil liti-
gation, Because HIPAA permits the dis-
closure of protected health information
in a judicial proceeding by various
means, the first question that the ad hoc
committee had to decide was which
method to adopt to facilitate the orderly
disclosure of protected health informa-
tion in compliance with HIPAA. The
committee rejected the notion of relying
upon a subpoena or other lawful process,
without a court order, because the
Alabama Rules of Civil Procedure do not
require that the party secking records
give notice, i.e., satisfactory assurance,
under every circumstance. Without satis-
factory assurance either by notice and the
opportunity to abject or a qualified pro-
tective order, which meets the minimum
requirements under the law, a subpoena
or other lawful process in the absence of
a court order is defective and invalid
under HIPAA regulations.

One example of lawful process without
a notice requirement is the trial subpoe-
na. Under Rule 45 of the Alabama Rules
of Civil Procedure, there is no require-
ment that a party give natice to the
adverse party of service of a trial subpoe-
na on a non-party, covered entity—such
as a medical provider—to compel the
covered entity’s appearance and to pro-
duce documents concerning the adverse
party, Also, it was generally agreed that it
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IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA
Plaintifi(s),

CIVIL ACTION NO.

Defendant(s).

)
)
)
)
}
)

HIPAA ORDER IN WORKERS’ COMPENSATION ACTION

Upon compliance with Alabama law, the attorneys for the parties and/or pro se parties to this lawsuit are
permitted to obtain all health information, including charges therefore, relating to any Individual who is a party to
this case, or of any decedent or other real party in interest, represented by an executor, administrator, guardian,
next friend, bailee or trustee. This Order neither broadens nor restricts any party’s ability to conduct discovery
pursuant to Alabama law; the sole purpose hereof being only to permit compliance with the Health Insurance
Portability and Aceountability Act of 1996 (HIPAA}.

This Court Order authorizes any third-party who is provided with a subpoena requesting the production of
documents or commanding attendance at deposition or trial or a request in compliance with the Alabama Workers®
Compensation Act to disclose Protected Health Information in response to such request or subpoena. This Court
Order is intended to authorize such disclosures under Section 164.512(e)(1) of the privacy regulations issued pursuant
to the Health Insurance Portability and Accountability Act of 1996 (HIPAA).

Mothing in this Order shall be deemed to relieve any party or attorney of the requirements of the Alabama
Rules of Civil Procedure. Nothing in this Order permits disclosure of confidential communications, made for the
purposes of diagnosis or treatment of a patient’s mental or emotional condition, including alcohel or drug addiction,
among the patient, the patient’s psychotherapist, and persons who are participating in the diagnosis or treatment
under the direction of the psychotherapist, including members of the patient’s family, nor does this Order permit
disclosure of records or information relating to HIV testing or sexually transmitted disease.

Nothing in this Order shall be construed to authorize any party or any attorney for any party to release,
exchange, submit or share any Protected Health Information with any other person or any other entity, other than
an agent or employee of the attorney or party. This Order prohibits the parties from using or disclosing the
Protected Health Information for any purpose other than this litigation or proceedings.

At the conclusion of this action and at the written request of an Individual whose Protected Health
Information has been disclosed, or such Individual’s authorized representative, all recipients of the Protected Health
Information shall return to the requesting party the documents:and all copies thereof containing Protected Health
Information received by them pursuant to this Order, except that Protected Health Information, which is included
in insurance claim files and law firm litigation files, may be retained to allow compliance to the extent and for the
period that such retention is required by Alabama insurance laws and the Alabama State Bar rules and regulations.

DONE and ORDERED this the day of 320
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wis impractical to draft one uniform
patient authorization that could be used
in all civil actions. The committee decid-
ed in order to reduce the number of
requests to the court to rule on what
would be a burdensome number of
HIPAA objections, promote judicial
cconomy, and yet comply with the
express terms of HIPAA, a court order
alone would be sufficient. Thus, the com-
mittee drafted a proposed court order
that could be entered along with a sched-
uling order in virtually all civil actions.

Undoubtedly, the regulations permit a
covered entity to disclose protected
health information in the course of any
judicial proceeding “in response to an
order of a court.” Nevertheless, the com-
mittee sought to buttress the proposed
order with many of the protections that
are required in a qualified protective
order. These protections, although not
required to be in a court order, were
adopted by the committee to uphold the
spirit of HIPAA and to tailor the order to
many of the requirements unique to
Alabama law. These include:

* Limitations that the disclosure of
protected health information is
restricted to the attorneys and
parties and their agents;

* A prohibition against the use or
disclosure of protected health
information for any purpose
other than the litigation;

* A requirement that the protected
health information be returned
to the individual whose protected
health information was disclosed
under certain circumstances; and

* Provisions that make it clear that
the order alone does not author-
ize the disclosure of mental health
records or records relating o HIV
testing or sexually transmitted
disease.

The committee did not intend to
broaden or restrict any party’s ability to
conduct discovery pursuant to Alabama
law, as the proposed order expressly
states. For instance, the commitiee did
not intend to and the order does not alter
the law of Alabama pertaining to ex parte
interviews of healthcare providers as it
existed prior to the effective date of
HIPAA and as the common law contin-
ues to develop irrespective of HIPAA.
This order does not change whatsoever
the state of the law with respect 1o ex
parte interviews as articulated in Zaden v
Elkus, 2003 WL 22113880 (Ala, 2003), the
sole purpose being only to permit com-
pliance with HIPAA. In addition, and
perhaps more importantly, the order
makes clear that a covered entity may
disclose protected health information in
response to a discovery request or other
lawful process giving much needed com-
fort 1o the covered entity that the court
authorizes the disclosure,

A second committee has drafted a sim-
ilar order for Workers' Compensation Act
cases. Although HIPAA exempts claims
brought under state workers' compensa-
tion laws, a second order was developed
due to the fact that the Alabama Workers’
Compensation Act contains a provision
regarding the release of medical informa-
tion to the employer unique to workers'
compensation cases, see e.g. Ala. Code sec.
25-5-77(b), and to reassure the covered

entity that it may furnish the medical
information without violating HIPAA.
The workers’ compensation HIPAA order
is virtually identical to the order dis-
cussed in this article. Like the HIPAA
order in civil actions, the workers' com-
pensation order is not intended to alter
the law concerning ex parfe interviews of
healthcare providers in workers' compen-
sation cases as addressed in Ex parte
Senitherman Bros. Trucking, Inc., 751
50.2d 1232 (Ala. 1999).

In short, the committee believes that
this order allows the orderly disclosure of
protected health information, bearing in
mind the individual litigant's privacy con-
cerns and preserving the limited resources
of the judiciary to handle repeated
requests for health information. However,
the committee recognizes that this area of
the law is developing and that there may
be a need (o revise the order from time to
time, To that end, the committee will con-
tinue to meet periodically. B
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he Alabama State Bar Young Lawyers'
Section has just completed another
successful bar year under the leader-
ship of Stuart Luckie of Maobile, This past
year, as in all years, the YLS held its annual
Sandestin Seminar on the third weckend in
May. Once again, the seminar featured
excellent speakers and was well attended by
young lawyers from around the state. Kim
Walker of Mobile deserves a great deal of
credit for her leadership in planning and
organizing the seminar. Our section also
thanks all of the law firms and businesses
that generously sponsored the Sandestin
Seminar. The support of these sponsors is
critical to the success of the conference:
Beasley, Allen, Crow, Methwin, Portis &
Miles, PC.- sponsor for seminar breakfasts
and breaks
Taylor Martino, P.C.- golf tournament sponsor
Hare, Wynn, Newell & Newton, LLP- beach
party sponsor
Foshee & Turner- heach party sponsor

Other sponsors of the seminar include:

Armbrecht Jackson, LLP

Bainbridge, Mims, Rogers & Smith, LLP.

Baxley, Dillard, Dauphin, McKnight & Barclift

Bradley, Arant, Rose & White

Burr & Forman, LLP.

Cabaniss, Johnston, Gardner, Dumas & 0'Neal

Carr, Allison, Pugh, Haward, Oliver & Sission, PC.

Cunningham, Bounds, Yance, Crowder & Brown

Diamond, Hasser, Frost & Luckie

Gardner, Middlebrooks, Gibbons, Kittrell &
Olsen, PC.

Hand Arendall, LLC

Insurance Specialist, Inc. of Savannah, Georgia

Jinks, Daniel & Crow, LL.C.

Lexis Mexis

Lightfoot, Franklin & White, LLC.

Luther, Dldenburg & Rainey, PC.

Marsh, Rickard & Bryan

Maynard, Cooper & Gale, P.C.

McCallum & Methvin, PC.

Mckenzie, Taylor & Zarzaur

Miller, Hamilton, Snider & Odom, LL.C.

MNEXTEL Communications

Olen, Nicholas & Copeland, PC.

Smith, Spires & Peddy, F.C.

Thomson West

Vickers, Riis, Murray & Curran, LL.C.

Watsan, Jimmerson, Givhan, Martin &
McKinney, FC

As I write this article in July, the roster
of Executive Committee members is still
being finalized. YLS officers for this year
are Christy Crow, president-elect, Union
Springs: Roman Shaul, secretary,
Montgomery; and Bryan Cigelske, treas-
urer, Mobile.

Looking ahead, the YLS will host its
annual Iron Bowl CLE, This year’s seminar
will be Friday afternoon, November 19, the
day before the Iron Bowl. The seminar will
be in Birmingham, and we hope that
many of you will stop by for some CLE
credit on your way to Tuscaloosa for the
big game. The YLS will be providing more
information about the Iron Bowl CLE in
the coming weeks.

1 am very excited about a new opportu-
nity for the YLS and for young lawyers
throughout Alabama. One of our own,
Stephen Black, has organized a non-profit
program called “Impact: An Alabama
Student Service Initiative” The YLS plans
to partner with and suppaort one of the
programs under this non-profit that will be
known as the SpeakFirst Debate Program.
SpeakFirst’s mission is to enrich the aca-
demic experience of gifted students from
our state’s largest urban public high
schools by participation on citywide debate
teams. The program will also provide stan-
dardized test preparation, guidance on col-
lege admissions/scholarships and substan-
tive summer internships, The SpeakFirst
program will begin this fall in Birmingham
and will spread to other cities in coming
years. The YLS hopes to assist by organiz-
ing YLS volunteers to work with the debate
teams and to offer summer internships to
the participating students, If you are inter-
ested in being involved, please contact me.

The YLS will continue to help organize
and support the ASB Admissions cere-
monies and the annual Minority Pre-Law
Conference. We will also continue to work
with the Federal Emergency Management
Agency to coordinate the provision of free
emergency legal assistance when natural
disasters strike in Alabama.

I look forward to working with young
lawyers from across the state 1o serve our
members and the public. 1 welcome all
questions, comments or suggestions
regarding the activities of our section and

ways we can improve our programs. W

Brannon Buck is a shareholder in the firm
of Maynard, Cooper & Gale, P.C.



The Bar Directory of the Alabama State Bar is one of the
most utilized services provided to you as a member. To
keep in step with the needs of you and your staff, we
would like to know how to make the online directory
more efficient and user-friendly.

Many bar associations are going exclusively online
instead of a hard-bound version. This saves the cost of
printing a paper directory and ensures that the informa-
tion is up to date. Currently, our online directory lists
only member contact information.

Please take a moment to survey your staff and let us
know your thoughts.

How often do you use the printed directory?

How often do you use the online member directory? ___

Would you use the online directory more frequently if
it contained:

Alabama State Bar Organization, Programs and Uperations
Alabama Rules of Professional Conduct
Alabama Standards for Disciplinary Procedure
| Alahama Standards for Imposing Lawyer D:suphne
-_I‘Lﬂi'zlbfnma',r Rosters w5
[ 1 The Courts and Administrative Officers
[ | Alabama Law: Schquls

Alabal‘rIa E i

L}

ac Vice Admission Rules
% Rules uf Specialization

[imes are changing and we d like to hear from you!

What other information would you like to see included
as part of an electronic/online directory?

|

I

1

|

|

|

|

I

i

i

I

i
Please fax or mail your completed survey to 334-261-6310orto
Susan Andres, director of communications, P.O. Box 671, |
Montgomery, AL 36101, This survey is also available online on i
the members page of wwwi.alabar org. I
i

|

I

|

|

i

I

i

|

|

I

Please note: There will be no 2004
Alabama Bar Directory. It will be a
combined edition (2004-2005) and

will be published in February 2005,
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Bar Briefs

* The Trial Lawyers for Public Justice

Foundation recently named the final-
ists for its 2004 Trial Lawyer of the Year
Award. The nationally prestigious
award is bestowed annually upon the
trial lawyer or lawyers who have made
the greatest contribution to the public
interest by trying or settling a precedent-
setting case. One Alabama attorney,
Wyman Gilmore of Gilmore Law
Office in Grove Hill, Alabama and
Brentwood, Tennessee, was among the
finalists.

Mark Daniel Maloney of Decatur has
been named a trustee of The Rotary
Foundation of Rotary International,
one of the world’s largest humanitarian
organizations with 1.2 million business
and professional leaders in more than
165 countries. Maloney, who joins 15
trustees from around the world on the
eve of Rotary’s centennial year, will help
lead The Rotary Foundation until 2008,

Maloney is a member of the firm of
Blackburn, Maloney & Schuppert,
LLC, in Decatur,

» The Alabama Criminal Defense

Lawyers Association (ACDLA) recently
elected officers for the 2004-2005 year
at its annual meeting and summer
seminar, In addition, the statewide
association named top recipients of its
annual awards at the recent annual
awards luncheon.

Elected were Jim Roberts, president,
a public defender for Tuscaloosa
County; Joe Van Heest, president-elect,
a federal defender for the Middle
District of Alabama, Montgomery;
Melinda Morgan Austin, vice-presi-
dent, a partner with Holt, Mussleman,
Holt & Morgan, Florence; James J.
Jeffries, Ir., secretary, with the Sherman
Jeffries Law Offices, Mobile; and
Carlos A. Williams, treasurer, a federal
defender for the Southern District of
Alabama, Mobile. Elected to the public
defenders representative slot was
Bobby Wooldridge of the Public
Defenders Office, Tuscaloosa County.
Immediate Past President is Bruce A,
Gardner, Huntsville.

Re-elected to district vice-president
posts were Robert Tuten, Huntsville;
Randy Brooks, Anniston; John
Robbins, Birmingham; Bill Blanchard,
Montgomery; Lisa Clayton, Mobile;
Gordon Armstrong, Mobile; Bill
Kominos, Ozark; and Michael Upton,
Tuscaloosa,

In addition to electing officers,
ACDLA also honored its members for
outstanding contributions to the pro-
fession of criminal defense this past
year. John Edmond Mays of Decatur
received the association’s highest
honor, the Roderick Beddow Award,
for a lifetime of achievement in the
field of criminal defense. Receiving
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President’s awards this year were
Richard Jaffe, Melinda Morgan Austin,
Bill Blanchard, Chris Malcom, Bobby
Wooldridge, Arthur Madden, Paul A.
Young, Jr., Joe Gallo, Wilson Myers,
and Joel Sogol.

Receiving Merit awards were
Richard Keith, Carlos Willinms, Steve
Glassroth and Jeff Duffey.

Thomas S. Rue was elected president
of the Maritime Law Association of
the United States (MLA). Rue is the
first Alabamian to lead the organiza-
tion in its 105-year history. Rue, a
member of the Mobile firm of
Johnstone, Adams, Bailey, Gordon &
Harris LLC, will guide the activities of
the 3,100-member professional organi-
zation over the next year as it strives to
make improvements in maritime law.

Ronald Levitt, a partner with Walston,
Wells, Anderson & Bains LLP in
Birmingham, recently was named
chair of the Committee on §
Corporations of the American Rar
Association’s Section of Taxation. He
will serve as chair for a two-year term.

Marshall County District Judge
Howard Hawk recently received the
Joseph E. Stevens Award. The Stevens
Award is a national award given annu-
ally to an attorney who is a former
Harry 5. Truman Scholar and who has
established an outstanding record in
public service.

The award was presented to Judge
Hawk by United States Supreme Court
Justice Clarence Thomas in his cham-
bers in Washington, D.C, Justice Thomas
praised Hawk for his service as an FBI
agent, a legislator and now as a judge,

The Stevens Award was established 1o
commemorate the life and service of US,
District Court Judge Joscph E. Stevens,
who had been a trustee and president of
the Harry S. Truman Scholarship
Foundation. Stevens had served in the
Western District of Missouri, where he
had worked with Justice Thomas prior to
Thomas's appomtment to the LLS,
Supreme Court, ]
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By Robert L. McCurley, Jr.
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Bringing Laws into
Conformity Takes Time

and Effort

F or the past 25 years, the Alabama

legislature, with the assistance of the

Alabama Law Institute, has sought to
bring our laws in conformity to those in
other states and to generally modernize
laws often hundreds of years old. With
today’s global e-commerce, state lines for
commerce become blurred. The norm is
no longer for one to be born, grow up and
die in the same community. Loans, lumber
and jobs cross state lines regularly. The
need for lawyers to know the applicable
law for their clients is more complicated by
the interstate nature of the transactions.

The first major revision for Alabama,
undertaken by the Law Institute, was crimi-
nal laws. The need for due process, equal
treatment of parties and certainty to the law
caused Alabama to adopt a criminal code in
1980. It is patterned after the Model Penal
Code, the standard in most states.

Alabama’s estate law, that dated back o
England's 1635 Statute of Elizabeth, was
brought into the 20th century in 1983 by
adoption of the Uniform Probate Code.
This law governing estates is the law in a
majority of states.

Business laws have greatly expanded. In
1980, Alabama had a Corporation Act and
a Partnership Act. In addition to these two,
there are now acts for Professional
Corporations, Lt. Partnerships, Limited
Liability Partnerships, Limited Liability
Companies, Real Estate Investrent Trusts,
and Non-Profit Corporations. All of these

follow Uniform or Model Acts adopted by
most states. Because these acts were added
or revised over the past 20 years, now there
are inadvertent inconsistencies. Alabama
has been in the process of developing a
Business Entities Act, which clears up these
inconsistencies and makes clear the forma-
tion of entities, relationships between enti-
ties, accessibility of records, etc. The draft
will be completed this year after a six-year
study. The drafters of the Uniform Acts,
only this year, have formed their own proj-
ect to synthesize the various entities.

The Uniform Commercial Code was
first passed in Alabama in 1965. This year
the Institute completed its revision after
a 12-year review, Each article was indi-
vidually reviewed and rewritten and
adopted by the legislature. The Uniform
Commercial Code is one area of law that
is uniform throughout the United States,

The Alabama Supreme Court has like-
wise modernized its Rules of Civil
Procedure (1974), Criminal Rules of
Procedure (1991), and Evidence Rules
(1996}, using models other states have
also used.

Some matters remain uniquely state
specific as in family law, i.e. marriage and
divorce. However, the interstate nature of
the parties now require cooperation
between the states, and various aspects
are governed by the following acts:
Uniform Interstate Family Support Act
(1998), Uniform Child Custody



Jurisdiction and Enforcement Act (2000)
and Uniform Enforcement of Domestic
Violence Orders Act (2004).

The federal government has increas-
ingly enacted legislation then allowed
states to opt out by passing conforming
state legislation. Congress enacted the
Electronic Signatures in Global and
National Commerce Act or “E-SIGN™ but
allows states to opt out by passing con-
forming legislation on the subject, as did
Alabama by adopting the Electronic
Transaction Act (2002},

In 2002, Congress passed the Help
America Vote Act (HAVA), The Act pro-
vides that states must pass conforming leg-
islation by 2006; otherwise, federal law
applies. As an incentive for state enactment,
states will receive a federal grant to enable
them to implement the new law. Alabama
passed its HAVA conforming Act in (2003),

Legislators learn of other states’ laws
through the Mational Conference of State
Legislatures and Council of State
Governments. “Sunset” of agencies
(1976), “Clean Air Act” (2003}, and regu-
lation of “Pay Day Loans™ (2003} are
examples of enacted laws that are neither
“Uniform” or “Model” Acts, but,
nonetheless, are remarkably similar due
to the interchange of state legislation,

The interstate nature of law was recog-
nized by the Alabama State Bar when, in
1972, the ASB made “its” three-day bar
exam of all Alabama testing to include
one day of “multi-state™ and two days of
testing by Alabama examiners. In 2003,
the bar went one step further and now
has two days of “multi-state” and one day
of Alabama examiners,

For lawyers, this interstate conformity
of laws provides history and interpreta-
tions from other jurisdictions. For 112
years, the National Conference of
Commissioners on Uniform State Laws
has been writing uniform acts, The
restatements of the law by the American
Law Institute have existed since 1923, and
the madel acts of the American Bar
Association all give background to proj-
ects of the Alabama Law Institute, The
Institute, at the request of its Council,
studies these uniform and model laws and
recommends them for Alabama usage.

All laws from whatever source must fit
in with the existing and surrounding law
on the subject. The Institute, through its

process of committees, studies the rec-
ommended law, makes conforming
changes and provides commentary
explaining the new law. Lawyers have this
research available when the new law is
enacted, The Code publishers include the
committee commentary.

Legislators in Alabama do not have indi-
vidual research staff. Legislative committees
have counsel provided by the Law Institute
only during the legislative session.
Consequently, the legislature's independent
rescarch stems from the Legislative
Reference Service and the Alabama Law
Institute. These agencies are minimally
staffed at best. States with budget shortages,
as Alabama, must obtain the benefit of
national drafts of uniform and model acts
and suggested legislation from other state
enactments. The Institute has drafied
almost 100 major acts for Alabama while
operating with a budget approximately five
to ten percent of that in other states, The
Institute relies on the generosity of
Alabama lawyers who donate hundreds of
thousands of dollars of legal services each
year 1o prepare these acts for the legislature.
This professional service to the bench and

bar is largely responsible for Alabama's leg-
islative progress into the new millennium.

Law Institute Annual
Meeting

The Law Institute held its annual meeting
July 23, 2004. Officers elected were:
Representative Demetrius Newton, presi-
dent; Senator Roger Bedford, vice-presi-
dent; and Bob McCurley, secretary and
direcior. Executive Commitiee members
include; David Boyd, William N, Clark,
Richard 5. Manley, Representative Ken
Guin, Oalkley W. Melton, Jr., Representative
Marcel Black, James M. Campbell, and
Senator Rodger Smitherman,

The meeting featured a discussion of
“Accountability in Government."
Panelists were: Senator Lowell Barron,
president pro-tem of the senare;
Representative Seth Hammett, speaker of
the house of representatives; Jim Main,
finance director for the State of Alabama;
and Jim Williams, executive director,
Public Affairs Council of Alabama,

For more information about the
Institute or any of its projects, contact
Bob McCurley at the Alabama Law
Institute, P.O. Box 861425, Tuscaloosa
35486-0013, fax (205) 348-8411, phone
(205) 348-7411, or visit our Web site at
www.all.state.al us, | |

Alabama’s laws.

Thank You

Thank you, President Bill Clark and Commissioners
of the Alabama State Bar, for the recognition you
gave to the Alabama Law Institute at the 2004 ASB
Annual Meeting. | was honored to receive the award
on behalf of the hundreds of lawyers who have
donated their time and expertise to “Render
Service” to the state of Alabama to modernize

—HBob McCurley
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Lawyer Who Has Formerly
Represented a Client May Not
Represent Another Person In the
Same or a Substantially Related
Matter Where the Present
Client’s Interests Are Materially
Adverse to the Former Client

Question:

“The purpose of this letter is to request
a formal opinion from your office
regarding whether my law firm should be
disqualified from representing the
Plaintiff Corporation A in litigation,

I believe thar all of the relevant facts
are set out in the following documents
which are enclosed:

1. Complaint filed by Corporation A
against Corporation B and Mr. Jones
for damages arising from an alleged
breach of equipment lease and on a
personal guaranty;

2. Answer and counterclaims of
Corporation B and Jones;

3. Amendment to answer and counter-
clarms;

4, Corporation A's answer to counter-
claims;

5. Appearance of Lawyer A as counsel
for Corporation A:

6. Defendant’s Objection to Appearance
of Attorney, with attached Exhibits A,
Band C;

7. Letter from Lawyer X to Judge Rite,
with referenced attachments; and

8. Response of Lawyer A's firm in oppo-
sition to Defendants’ ' Objection to
Appearance of Attorney’ with attached
exhibits | through 6.

“Judge Rite has asked that 1 request
this opinion from your office. Enclosed is
a copy of the order which [ am submit-
ting to Judge Rite which | expect will be
signed shortly."

Answer:

The documents submitted with your
request for opinion show that your firm
is presently representing Corporation A
against Corporation B and Mr. Jones.
Corporation B is in the business of
designing and providing printed business
forms. Jones is the president and sole
stockholder. This lawsuit was filed on and
deals with an alleged breach of an equip-
ment lease/ purchase agreement by
Corporation B and Jones. There is a
counterclaim and a third-party complaint
as well. The lease agreement was entered
into on July 29, 1988. Corporation A is
claiming damages in the amount of
£9,320,00 as a result of the breach.

During 1991, Lawyer A's partner
(“Partmer”) represented fones when he
was considering the formation of another
corporation which would offer consulting
services to the same clientele that
Corporation B serviced. Partner met with
Jones on one occasion and with his
accountant on another. Prior to this,
Partner had never had any dealings with
either man, Partner met with the



accountant, Mr. Smith, and sent a letter
the next day confirming “the key points
we examined.” In August, Partner met
with Jones about forming the new com-
pany. The next day, he sent Jones a four-
page letter setting out “the essential facts
you imparted to me together with my
recommendations for further considera-
tion”. After that, there was no further con-
tact between Partner and Jones or the
accountant. At the end of August, Partner
sent a bill for his services, Partner has
submitted an affidavit of his association
with Jones and all documents from his
file are attached as exhibits. There is no
question that Jones was a client of
Partner’s for a brief period of time and
that he obtained information in the
course of the representation, which would
be confidential under Rule 1.6(a).

Since Jones is a former client of Lawyer
As firm, Rule 1.9 must be addressed when
another member of the firm represents
another party in a lawsuit against Jones.
Any member of the firm is disqualified
under Rule 1.10 if Partner himself would
be disqualified by any type of conflict of
interest. Rule 1.9(a) provides that a lawyer
who has formerly represented a client may
not represent another person in “the same
or a substantially related matter where the
present client’s interests are materially
adverse to the former client.” In determin-
ing whether two matters are "substantially
related,” the scope and subject of the two
matters must be examined. The issues
invalved must be very closely connected.
Partner's representation of Jones appears
to have been brief and limited in scope as
opposed to an ongoing representation of
Jones® business. If the trial court finds
from the facts before it that Corporation
A's suit is substantially related to the issues
of Partner’s prior consultation, then the
firm is precluded from representing
Corporation A against Jones in the instant

case. If the finding is otherwise, then Rule
1.9(b) must be addressed,

Rule 1.9(h) is directed to the protection
of elient confidences gained by a lawyer
during the former representation. Public
information or information generally
known is not encompassed in the rule.
There is a presumption that a lawyer has
gained confidential information in the
prior representation of a client. That can
be rebutted by the lawyer, There is also the
presumption that if a lawyer possesses
confidential information that he will
potentially use it in a way adverse to the
former client. In that sense, if the confi-
dential information is in any possible way
disadvantageous to the former client, the
lawyer is disqualified.

If it is found that Partner could use the
information he gathered during his short
representation of Jones, in any adverse
way, or that he would have an advantage
because of his acquired knowledge, then
he and the firm are disqualified from
representing Corporation A. If an analy-
sis of the information reveals that it
could not be used by Partner, in any way,
in the Corporation A case, then the firm
is not disqualified.

The Disciplinary Commission is not
going to make any factual or other find-
ings determinative of this question.
There is a motion to disqualify pending
in the trial court and those matters are
for the court to decide. The Commission
would point out that the “appearance of
impropriety” is not the standard at this
time and, that, in and of itself, does not
require a disqualification. That term is
not used in the Rules of Professional
Conduct. The application of such a stan-
dard tends to result in blanket disqualifi-
cation because it does not take the actual
relationship, if any, between the subject
matter of the two representations into
account. |[RO-1994-13] [ |
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Transfer

+ Mobile attorney Wayne Alan Ehlers
was transferred to disability inactive
status effective May 20, 2004 by
order of the Disciplinary Board of
the Alabama State Bar. [Rule 27 (C);
Pet. No. 04-02]

Notices to Show Cause

« Notice is hereby given to Stephen
James Dupuy, who practiced law in
Alexandria, Virginia, and whase
whereabouts are unknown, that pur-
suant to an order to show cause of the
Disciplinary Commission of the
Alabama State Bar, dated April 22,
2004, he has 60 days from the date of
this publication {Septermnber 15, 2004)
to come inta compliance with the
Client Security Fund assessment
requirernent for 2004. Noncompliance
with the Client Security Fund assess-
ment requirement shall result ina sus-
pension of his license, [CSF No. 04-28]

* Notice is hereby given to Richard
Wayne Mizell, Jr., who practiced law in
Alabaster, Alabama, and whose where-
abouts are unknown, that pursuant to
an order to show cause of the
Disciplinary commission of the
Alabama State Bar, dated April 22,
2004, he has 60 days from the date of
this publication {September 15, 2004)
to come into compliance with the
Client Security Fund assessment
requirement for 2004, Noncompliance
with the Client Security Fund assess-
ment requirement shall result in a sus-
pension of his license. [CSF No. 04-67]

= Katrina Mu'min, whose whereabouts
are unknown, must answer the
Alabama State Bar's formal discipli-
nary charges within 28 days of
September 15, 2004, or, thereafter, the
charges contained therein shall be
deemed admitted and appropriate
discipline shall be imposed against
her in ASB No. 03-234( A), before the
Disciplinary Board of the Alabama
State Bar. [ASB No. 03-234({A}]

+ Notice is hereby given to Frank
Malone Smith, Jr., who practiced law
in Auburn, Alabama, and whose
whereabouts are unknown, that pur-

suant to an order to show cause of
the Disciplinary Commission of the
Alabama State Bar, dated April 14,
2004, he has 60 days from the date of
this publication (September 15, 2004)
to come into compliance with the
Mandatory Continuing Legal
Education requirements for 2003,
Nunmmp]:mm with the MCLE
ts shall result in a suspen-

sion of his license. [CLE No. 04-181]
Notice is hereby given to David
Morris Sobell, who practiced law in
Cumming, Georgia, and whose
whereabouts are unknown, that pur-
suant to an order to show cause of
the Disciplinary Commuission of the
Alabama State Bar, dated April 2,
2004, he has 60 days from the date of
this publication (September 15,
2004) to come into compliance with
the Mandatory Continuing Legal
Education requirements for 2003,
Moncomplianee with the MCLE

uirements shall result in a suspen-
sion of hislicense. |[CLE No, 03-137]

Disbarment

* The Alabama Supreme Court entered
an order adopting the decision of the
Disciplinary Board, Panel I11, dishar-
ring Mobile attorney Thomas
Michael Tompkins from the practice
of law in the State of Alabama, effec-
tive November 5, 2003. Tompkins
entered a consent to disharment on
September 25, 2003. Formal charges
had been filed in ASB No. 01-035(A)
and ASB MNo. 01-220(A), and
Tompkins waived the filing of formal
charges in ASB nos. 01-226(A), 01-
228(A), 01-229(A), 01-27D(A), 01-
271(A), 03-233(A), and 03-033(A).
These complaints involved Tompkins’
acceptance of attorney’s fees, after
which he performed little or no legal
work on behalf of the clients.
Tompkins also withdrew clients’
funds from his trust account for per-
sonal use. These matters involved vio-
lations of the following provisions of
the Alabama Rides of Professional
Conduct: 1.3, 1.4(a), 1.4(b); 1.5(a),
1.15(a}, 1.15(c), 1.16(d), &:1({b),
8.4(c), and 8.4(g).




Suspensions

* The Supreme Court of Alabama ordered
that Jacksonville attorney David Joel
Forrester be suspended from the prac-
tice of law in the State of Alabama for a
period of 91 days, with credit to be given
for 30 days previously served, said sus-
pension to become effective on June 1,
2004, The suspension was based upon a
decision of the Disciplinary Board
revoking Forrester's probation which
had previously been imposed after
Forrester pled guilty to violating Rule
5.3(a) and Rule 8.4(g), Alabama Rules of
Professional Conduct. Forrester admitted
that he employed a client in exchange
for legal services and, thereafier, provid-
ed minimal or improper training and
supervision during employment and
engaged in inappropriate conduct of a

personal and sexual nature with the
employee,

While on probation, the Disciplinary
Conimission, in separate cases, found
that Forrester had violated rules 1.3 and
B.4{a), Alabama Rules of Professional
Conduct, in connection with his repre-
sentation of a husband and wife in a
bankruptcy matter wherein Forrester
had not timely filed and completed the
bankruptcy. |ASB No. 99-115(A)]

+ Montgomery attorney Mitch McBeal

pled guilty before the Disciplinary
Commission of the Alabama State Bar
to entering inta a business transaction
with a client, a violation of Rule 1.8(a),
Alabama Rules of Professional Conduict.
McBeal represented a client who was
attempting to collect $40,000 from two

other attorneys. When McBeal collected
the $40,000, he negotiated with his client
for an $8,000 loan. The agreement was
not written, but McBeal promised to pay
it back within about a year, plus interest.
McBeal did not repay the loan. Pursuant
1o a conditional guilty plea, the
Disciplinary Commission suspended
McBeal from the practice of law in the
State of Alabama for a period of 91 days,
bt stayed the suspension and placed
McBeal on probation. McBeal was
ordered to make restitution. [ASB No.
03-200A)]

Russellville attorney John Frederick
Pilati was interimly suspended from the
practice of law in the State of Alabama
pursuant to Rule 20{a), Alabarma Rules of
Disciplinary Procedure, by order of the
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Disciplinary Commission of the
Alabama State Bar, effective June 3, 2004,
Pilati pled guilty in the United States
Dhistrict Court for the Morthern District
of Alabama to an information charging
him with making a false statement to the
Federal Bureau of Investigation, a viola-
tion of 18 U.S.C. Section 1001, [Rule
20(a); Pet. No. 04-05]

+ On April 28, 2004, the Alabama
Supreme Court entered an order accept-
ing the March 19, 2004 order of the
Alabama State Bar's Disciplinary
Commission suspending Troy attorney
John Michael Woodham for a period of
five years, retroactive to February 20,
2001. Previously, on February 20, 2001,
an order was entered by the Disciplinary

Board, Panel VI, placing Woodham on
disability inactive status. On March 18,
2004, Woodham consented to discipline
consisting of a suspension for a period
of five years, Woodham had been con-
victed of felony offenses, The
Disciplinary Commission accepted
‘Woodham's consent to discipline and
suspended Woodham for a period of
five years, retroactive to the date he was
placed on disability inactive status. |[ASB
nos, 01-13(A), 01-14(A), 01-22( A} and
01-76(A)]

Public Reprimands
* Michael Hilding McDuffie received a

public reprimand without general pub-
lication on May 21, 2004, for violating

rules 1.1, 1.3 and 1.4{a), AREC.
McDuffie was retained to represent an
individual in a divorce modification for
a fee of $1,500. The client paid a $500
retainer, and within two weeks, paid
another $100. The client then made
arrangements to haive his credit union
send McDuffie 550 a week toward pay-
ment of the fee. After paying 3850, the
client stopped the weekly payments
because he had heard nothing from
MeDuffie, although he had received
assurances from McDuffie's secretary
that he would return the client’s calls.
Subsequently, the client learned that
McDuffie had lost his file and he was
requested to resend the information to
McDuffie. The client complied with
the request, but McDuffie did nothing.

15!1_"1 Annual
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McDuffie informed the client that he
had only received the initial retainer of
$500 and the he would either have to
pay the $1,000 balance or send proof
of payment of the additional amounts
paid before he would file the petition.
The client sent McDuffie copies of the
first two checks he had written and
copies of his credit union statements.
However, McDuffie told him that was
“not acceptable.”

Thereafier, the client terminated
McDuffie and demanded the return of
his file and a refund. McDuffie notified
the client that he would return $650
within ten days. He did not. Finally,
after the bar complaint was filed,
McDuffie returned $650 to the client
and requested that he drop his com-
plaint. The client would not withdraw
the complaint. [ASB No. 03-90(A)]

Russell Allan McGill received a public
reprimand without general publication
on May 21, 2004 for violating rules 1.1,
1.3, 1.4(b) and 8.4(a) (¢) and (g},
AR.PC. McGill's firm was retained to
pursuc a third-party claim on behalf of
a client who was injured in a slip-and-
fall accident during the course of her
employment. The firm was not hired
to represent the client in a worker's
compensation case or a State Employee
Injury Compensation Trust Fund case.
The case was assigned to two other
lawyers in the firm prior to McGill's
assignment to the case in March 1999,
At the time the case was assigned to
McGill, the statute of limitations was
indicated to run in September 1999,
The third-party claim was not filed
within the statute of limitations, which
ran during the time the case was
assigned to McGill. McGill did not
notify the client or members of his
firm that the statute had run. He also
misrepresented to the client that the
claim had been filed and provided her
with a copy of the complaint that he
signed, but never filed. The client did
not discover that the statute had run
on her claim until 2002. [ASB No. 03-
57(A)]

On May 21, 2004, Albertville attorney
Steven Vincent Smith received a public
reprimand without general publication

for a violation of Rule 8.4(g), Alabama
Rules of Professional Conduct. In July
2001, Smith was employed by Berry &
Associates. Smith began representing
Mary Cork in an insurance claim. Cork
had signed an employment contract
with Berry & Associates. In all corre-
spondence with the client and the
insurance company, Smith utilized
Berry & Associates letterhead. Once the
case was settled, Smith requested that
the adjuster make the check payable to
him personally and to the client. On
August 28, 2001, at the request of
Smith, the adjuster sent a check for
£29,000 to Smith’s home address. The
check was made payable to “Mary
Cork and Law Offices of S. Vincent
Smith.” Smith took the check to the
bank where his wife was employed and
had the other checks issued 1o Cork
and himself in respective amounts of

$21,750 and $7,250. Smith deposited
the $7,250 check in his personal
account. On September 6, 2001, Smith
sent the signed release back to the
adjuster in a Berry & Associates enve-
lope. Smith never advised Berry about
the receipt of the Cork settlement
check or its disbursement. Smith was
paid by Berry & Associates through
September 27, 2001. On March 4,
2003, Berry and Smith reached an
agreement about this fee and Smith
later paid $5,000 in settlement of this
matter. [ASB No. 02-10(A)]

« On May 21, 2004, Selma attorney

Bruce Carver Boynton received a pub-
lic reprimand with general publication
for a violation of Rule 1.5 (a), Alabama
Rules of Professional Conduct, On May
17, 2001, the complainant hired
Boynton to assist her in collecting life

PRESENTED BY ABICLE

CO-SPONSORED 8Y THE FAMILY Ladw JECTION OF THE ALMEAMA STATE BAR
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insurance proceeds on policies held by
her deceased son. The contract that she
signed with Boynton called for a
retainer of $7,000 to be paid from the
insurance proceeds. This retainer was
for Boynton's efforts in bringing about
a criminal prosecution of the person
who killed her son and also to file a
civil action against such person. A con-
tingent fee of 33 1/3 percent also
applied to any lawsuit required to col-
lect the insurance proceeds, and any
recovery in a civil lawsuit for wrongful
death. On May 25, 2001, a check for
$25,000 was personally delivered to the
complainant and Boynton. Boynton
cashed the check and gave the com-
plainant 518,000, keeping 7,000 for
himself, Boynton did not recover
under the double indemnity provisions
of the policy. Boynton did not pursue
any criminal proceedings or civil

action against the person responsible
for the complainant’s son’s death. After
obtaining the $7.000 from the insur-
ance proceeds, Boynton, in effect, took
no further action and stopped ade-
quately communicating with the com-
plainant about the remaining matters
she wanted him to pursue for her. In

conjunction with Boynton's guilty plea,

he made a refund of $7,000 to the
complainant. | ASB No. 01-307(A)]

On May 21, 2004, Tuscaloosa attorney
James Dwight Smith received a public
reprimand with general publication for
violations of rules 1.3 and 8.1(b},
Alabama Rules of Professional Conduct,
in conjunction with a complaint
referred by the presiding judge of the
Alabama Court of Criminal Appeals,
Smith was appointed to represent a
criminal client on appeal from a Rule 32

denial in the Circunt Court of Tuscaloosa
County, Alabama. Records indicate that
the appeal was filed on August 21, 2001,
A briefing notice was sent out that same
day. On September 17, 2002, the court
granted Smith a seven-day extension to
file the appellant’s brief. On September
24, 2002, the court granted a 45-day
extension, at Smith's request. On
November 8, 2002, Smith was granted
an additional seven-day extension to
November 15, 2002. Smith failed to file a
brief by that date. Smith was sent a defi-
ciency notice by the presiding judge, but
still failed to file a brief. The appeal was
then remanded to the circuit court with
directions that Smith be removed as
appellate counsel. The court provided
this information to the Alabama State
Bar. Smith also failed to respond in writ-
ing to this complaint, while having been
given ample opportunity to doso,.
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An'nual Meehng CLE CD for sale

CLE Program Materials Now Avalluble from th _' _'
Alabama -Slr‘ﬂ;e Bar Annual M g and Le al |
W f
oy, 32 ;

B Administrative Law: Recent Developments B Position Statements and Evaluations in Mediation
B Administrative Law: Recent Opinions Delivered by M Power Persuasion: Craig Ball on PowerPoint

TE‘:E Hice of the Attoroey General, Seate of B Preparation for Complex Litigation and

e Presentation Technology

B ABA's Guidelines for the Appointment and g : i

Performance of Defense Counsel in Death Penalty The Top Ten:Mistakies Made by Trial Lasyety

Cases B Volunteer Lawyers Program: A Nation at War—

TR i We Protect the Rights of Our Servi

B Bad Behavior in Mediation ;12:1&?5: e Protect the Rights of Our Service
- Detier: Weiling: 60 11ps-u1: 00 miniates B What a Difference a Year Makes: Civil Decisions
B Computer Forensics for Lawyers Who Can't Set with an Impact Upon Trial

the Clock on Their VCR B Women's Section: Paying Our Dues—Women in
B Intellectual Property Case Study: Mumbo, Gumbo, Bar Leadership

Jombo & Checklist B Workers' Compensation Update 2004
B Labor & Employment Law Update
B Legal Ethics Update 2004 Plus...the CD contains the Alabama Rules

B Mediating Complex Cases, Mass Torts and Class of Professional Responsibility, as well as

Actions

information and forms from many of the
bar’s programs and services.

B Mediating in Legal Practice: An Invaluable Tool

Name: . -_:
Mailing Address: '_ — O e H-_
el T

Total Cost: $15 - -

mmmxxmmmmm*anmEmmnmmfmslsmdhmuﬂnm - -né
this order form to: Communications Department, Alabama State Bar, P.O. Box 671, ALaﬁ'll'ﬂ -




RATES

Members: Two free listings of 30 words or
less per bar member, per calendar year,
EXCEPT for "position wanted™ or “position
offered” listings—S$35 per insertion of 50
words or less, $.50 per additional word.
Nonmembers: $35 per insertion of 50
words or less, $.50 per additional word.

Classified copy and payment must be
received according 1o the following pub-
due September 1, 2004; January 2005
issue—due November 1, 2004, NO dead-
line extensions will be made.

Send classified copy and payment 1o
Kimberly Barnhart, PO, Box 4156,
Montgomery 36101-4156, Make check or
maoney order payable to The Alabana
Liwyer Classifieds.
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Services
+ MORTGAGE EXPERT WITNESS: Twenty-six

years’ sxperience; state and MBA licensed.
Areas of expertise: Loan qualifying. discloswre,

: o P e
sarvicing, appraisal, propeiety of HUD closing
statements, and fraud. References availahle.
Contact Phillip G. Cantrell, (334) 336-7700 or &-
mail philcan@belisouth.net,

« TRAFFIC ACCIDENT RECONSTRUCTION: |

hawve reconstructed over 3,000 traffic accidents
in 23 states on highways, streets and railroads
imealving trucks, vans, cars, motorcycles, pedes-
trians, and trains. Computer-generated draw-
ings are preparad to [llustrate my opinions. Over
30 years' experiance n reconstructing acci-
dents. Board-certified by ACTAR. Contact John
T, Bates toll-free at (BO0) 293-5350.

* BILINGUAL ATTORNEY: | am available as

bilingual counsalor to law firms involved in fiti-
gation with German companies. Contact Ms.

chief, Questioned Documents Division, U5
Ay Criminal Investigation Laboratory.
Amesican Society of Quastioned Documant
Examiners. American Academy of Forensic
Sciences. Civil and criminal cases accepled.
Contact Farrell Shiver, Shiver & Nelson
Document Investigation Laboratory, 1903 Lilac
Ridge Drive. Woodsiock, Georgia 30183 Phone
(7704 517-6008.

DOCUMENT EXAMINER: Examination of
guestioned documants, Certified forensic hand-
writing and document examiner. Thirty-eight
vears' experience in all forensic document prob-
[ems. Formerly, chief guestionad document ana-
lyst, USA Criminal Investigation Laboratories.
Member: ASODE; |Al, SADFE; NACDL. Resume
and fee schadule upon request. Contact Hans
Mayer Gidion, 218 Marrymant Drive, Augusta,
Georgia 30907, Phone (706) BB0-4267

EXPERT TRANSLATION & INTERPRETATION:
Member of the Alabama State Bar. Over 20 years
of experiance in spoken imterpratation and writ-

Dagmar W. Rick at (205} 979-9852. Web site: it gt ot i
WiV o commertial areas. Extensive intemational wark
and experience. From/to English, Franch, itafian,
« HANDWRITING EXPERT/FORENSIC DOCU- Portoguese, Spanish. Phane (205] 7460834, Web
MENT EXAMINER: ABFDE-certified, formerly site” www axpertiransiations net
DaVld Dillard Drainage and Foundation
. EIFS (Synthetic Stucco)
Architect AIA PLLC Water fntrusion/ Vapor
Expert Witness Construction Defects
Jackson, Mississippi Material/Product Failures
Call: (601) 209-5061 Mold/Mildew/Leaks
W‘fw-dﬂ“qdﬂl”d-m Site Inspections
ddillard@jam.rr.com Repair Solutions
Member AlA, CS1 Detailed Reports
NCARE Certified ;
Licensed ta Alabama, ;.m::mﬁ: and Mississippi Photo and Video Support




= DOCUMENT EXAMINATIONS: Board-certified
handwriting and document examiner, over 20
years expenence; testified i state and federal
courts, Retired senior document axamingr,
Alabama Dept. of Forensic Sciences. Mamber of
Amencan Academy Forensic Sciances;
Southeastern Assn. Forensic Document
Examiners; Amatican Society Ouestipned
Document Examiners {provisional), Contact
Richard A Roper, 7956 Vaughn Road #1417,
Montgomery 36116. Phone {334) 355-7856. Fax
(334) 260-2552. E-mail: nichroper@®aol com

* PRIVATE INVESTIGATOR SERVICES: Current
place-of-employmant locates, process senving and
assel searches. Personal infury, worker's compen-
sation and domestic relations. Contact Denise
[anial, LY, toll-frea, at (B88) 721-6852. Wab site
wiww southeast-plcom. Member of APLA, NAIS,

* MEDICAL EXPERT WITNESS: Two thousand
medical malpractice expert witngsses, all spe-
clalnes, fiat rate referrals, Your satisfaction

guaramtead. Or choose a powerful case analysis
by veteran MO specialists, for a low fat fee
Comact Med-Mal EXPERTS, Inc,

wiww medmalEXPERTS. com, (BBE) 521-3601

= ENGINEERING/CONSTRUCTION EXPERTS:
Soils and foundations, structural, drainage,
mechanical, raofing, electrical, procass chemical,
EIFS {stucca), mald and mildew, HYAC for residen-
tial housing, industrial and chemical facilities,
pipelines, compressor stations, commecial build-
ings, and port structures. Biasting damage
assessment. Provide expert canstruction claims
and dispute analysis. Provide computer animation
of structural bahavior under lpads. Expenenced
testifying exparts with licenses and credentials.
FE licenses in AL, MS, LA, FL, SC. Comact Hal ¥
Cain. Phona (251) B61-2605. E-mail
halkcain@aol com. Web site: wwawwhikbcain.com

= MEDIATION: Birmingham area mediators with
extensive expariance in personal mjury, comphex
litigation, insurance, medical issues, and employ-

ment litigation are now available to serve attor-
nieys i need of mediators in north and central
Alabama. For additional information, contact us al
1205) B70-5704, E-madl JHAcFarmn@ballsouth. net

INSURANCE, EXPERT WITNESS: Oy the
minute, Forty years’ experience, including 25
years” risk-managemant insurance consulting.
Pre-filing evaluation, deposition, testimony. Policy
coverage, captives, excess, deductibles, seli
insurance, agency and direct expenence, bidding,
axposure, policy review, workers' compensation
audit, modification raview. Fas-only property loss
assistance. Contact Douglas F Miller, mamber 5
R M C. (B00) 462-5602 or (205) 995-0002.
Birmingham. E-mail; enm&speadfacion:net

For Sale or Lease
* SOUTHSIDE BIRMINGHAM OFFICES: Dwrier

seaking joint venture/tenant owner lor quality,
income-producing, office building, containing
6,000 sq. ft. located at 1117 Z2nd Street. South

« BSME Norwich University
» Adjunct Professor at UAB

* Power Planis
® lron & Steel mills
& Pulp & Paper mills

Robert E. Perry
| M-e-r:haniE:_l Engi_ileer 2l

Expert Witness

jﬂ_fﬂﬂ'.l ﬂfﬂfm- _IICJ: il‘d r.rpnirm;pmhh- -.‘ m’ﬂ' ._H.T

® Electric Furnaces

& Cement & Lime Plants

o Industrial Construction Sites

& Chemical & Petrochemical Plants

AL Prof. License No. 9078
Telephone 205 985-0727 perryr1022@cs.com

« MSME Lehigh University
*(Owner of 2 patents
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Great location, within walking distance to
Southside restaurants and more, with good
onsita parking, For more infarmation, call
owner Tom Ploutl, esq., at (205 776-2059.

= DOWNTOWN BIRMINGHAM OFACES: Fourth
fioor rear suite available in the historic Age
Herald Buliding—2107 Sth Avenug, North—two
blocks from the courthouses. Approomatehy 4,000
square feet available now. For nformation, call
Trisha Dollard at (205) 252-9751

Positions
Wanted/Offered

= ATTORNEY POSITION WANTED:
Experienced corporate genaralist with expertise
in margars and acquisitions, SEC lilings, corpo-
rate governance, lligation management, bank-
ing law, contract dralting and negotiation,
rademark law, and environmental law:
Formerly m-house counsel to publicly traded
companies. Membar of Alabama and
Mississippi state bars. Respond to; Attomey at
[334) 358-2180 or meduichman@aol com

* PARTNERSHIPS AVAILABLE: Established
Tallahasses labor and employment [aw firm
expanding to Washington, D.C.. Virginia, North
Caralina, South Carolina, Georgia, and
Alabama, Unique opportunity for selected solos
and small boutique firms located in or near cap-
ital cities. Partnars and shareholders must have
a profitable boak of compatible businass and
an established office. Minimum partnarship
envestment based upon your firm's size and
expectations. Fax proposals to Managing
Partner at [850] 385-8414

* POSITION OFFERED: Small firm with businass
and commearcial litigation practice has immedi-
ate need for expenienced associate attomey with
substantial litigation experience. All inquiries
confidential. Send vita to: Managing Partner,
Ogle, Liles & Upshaw, LLP. PO. Box 1865,
Birmingham, Alabama 35201-1865, [ |
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AMERICAN

LEGAL 6@ SEARCH

Where Lawyers Look for Lawyers

Attorney Search

+ Permanent Placement
* Temporary Placement
* Firm Mergers & Acquisitions

www.AmericanLegalSearch.com

Birmingham (205) 930-9811
Nationwide (800) 930-9128

Richard G. Brock, Esq. Brannon Ford, Esq.

richard@americanlegalsearch.com  brannon{@americanlegalsearch.com

Atlanta Birmingham Memphis Miami
Nashville Tampa New York Los Angeles

*Nabtorowide Legal Suppert”

Support Search

» Paralegals
= Legal Secretaries

» Legal Assistants

www.ApexLegalSuppori.com

Birmingham (205) 337-1001
Nationwide (800) 930-9128

Jason Peevy, Esq.
Jasonf@apexlegalsupport.com

Atlanta Birmingham Memphis Miami
Mashville Tampa New York Los Angeles




AL

Metmg Needs Exceedmg Expectations.

Your clients didw't retain
"just any attorney'

to represent their legal
nterests.

Don’t retam

¥ 'just any valuation firm

to aduvise and assist You.

In court or out, business transactions or
estate planning, you should always be

Butch Williams Robin Taylor Tim York armed with a reliable business valuation
CPA/ABY CBA CPA/ABY, CFE, CVA, CBA CPA/ABY. CVA for your client.

For swift response and strict adherence to
the profession's highest standards, rely on
The Park Building, Suite 400 Dixon Hughes' Business Valuation and
2140 Eleventh Avenue, South Litigation Services Team.
Birmingham, AL 35205-2842
205.212.5300 = www.dixon-hughes.com We are a nationally recognized
accounting, valuation and consulting firm
"' with the strongest credentialed
’ professionals in Alabama.

DIXON HUGHE Swu:
Cerlified Public Accountants and Advisors



Westlaw”® Litigator can help
you in every aspect of your case
and at every stage of the process.
It puts all your key litigation
resources in one place to save
you time.

From a single source, you can
search briefs, criminal records,
access dockets and more. See the
new blue of Westlaw Litigator

for yourself. Help with every case,
every step, every day.

For more information,
call 1-800-762-5272

or go to
westlawlitigator.com

Blue and You %Stlaw Litlgator

THOMSOM
——t—



