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Call AIM.
We Take the Bite
Out of the Process.

Attorneys Insurance Mutual Telephone (205) 980-0009

of Alabama, Inc. Toll Free (800) 526-1246
200 Inverness Parkway FAX (205) 980-9009
Birmingham, Alabama 35242-4813

“A Mutual Insurance Company Organized by and for Alabama Attorneys”
www.AttysinsMut.com
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The Hartford, Rated A+ by A.M. Best

The Hartford is the Hartford Financial Services Group,
Inc. and its subsudiaries, including issuing company
of Hartford Life and Accident Insurance Company.
Based on Ratings as of 12/30/04. A+ is the second
Highest of 15 A.M. Best Categories.
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HOLD ON TO

WHAT MATTERS

and let us help

Look for Comprehensive
Accident Coverage
member mailings

from ISI Alabama

AV
ALABAMA STATE BAR

BENEFITS OF THE PLAN:

» Offered to Alabama State Bar Members, their spouses and
their employees under age 60

* Guaranteed medical acceptance

s Insureds are protected with three types of coverage:
Accident Disability Income
Accidental Death
Accident Hospital Confinement

= Coverage provides protection 24 hours a day - worldwide
- on and off the job

For more information (including costs, exclusions, limitations and
terms of coverage), contact ISI SALES DIRECT LINE at: 1-888-151-1959
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Alabama Bar Institute

for Continuing
Legal Education

Advancing the Legal Profession
through Education and Service

The law continues to evolve at such
a rapid rate that unless we likewise
continue our legal education, we soon
become legally uneducated. Who
would want that on their business
card?

Justice Bernard Harwood

Alabama Supreme Court

Montgomery, Alabama

2005 Walter P. Gewin Award
Recipient

ABACLE

Alabama Bar Instiiute for Cantinuing Legal Education

Call ABICLE at 1-800-627-6514 or 205-348:623
www.abicle.org

THE UNIVERSITY OF
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SCHOOL OF LAW

or program information.
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President Bobby Segall with wife Sandy and sons Joshua and
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cover honors the Montgomery Bus Boycott and commemaorates its 50th anniversary.
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Johnson held the statutes and ordinances requiring segregation of motor buses in the
City of Montgomery violative of the due process and equal protection clauses of the
Fourteenth Amendment to the Constitution of the United States.
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Our Land

Fverywhere you live in Alabama, you can find a LandAmerica representative nearby.
We are where you need us, when you need us. As your source for real estate
transaction services, induding title insurance, our representatives are knowledgeable,
professional and respond with foresight and innovation to your changing needs.
Whether your next transaction is complex or simple, call us to experience the
LandAmerica difference.

Lawyers Title Insurance Corporation

u La n d Am e r i c a Commonwealth Land Title Insurance Company

Transnation Title Insurance Company

LandAmerica Financial Group, Inc. « 2200 Woodcrest Place, Suite 330, Birmingham, AL 35209
Phone: (800) 831-6807 - Fax: (205) 868-1011 - www.landam.com

Michael E. Riddle - Vice President, Area Manager/Counsel « mriddle@landam.com
Foster Goodwin - Ageicy Representative - fgoodwin@landam.com

Clark W. Cain - Senior Underwriter - ccain@landam.com

Rebecca E. Manasco - Agency Representative « rarook@landam.com

Cormmorsveiith, Lsssers Tite, and Trararstion e regebeed atemanc ol LandAmeno fnancal Group, inc
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The Independence of
Our Judiciary

but 1 can tell already—it's pretty cool.

Yeah, it's a lot of work (mostly work
others make for you), but, boy, are there
perks. | mean, your life changes com-
pletely. I noticed it right away. The first
thing is that people are interested, or pre-
tend to be, in what you have to say. And,
even when what vou say is goofy, people
are polite: “That's an interesting idea,” as
opposed to “Cut the BS, Bobby, be seri-
ous.” Never mind that [ was serious.

They arrange meetings when you want
them, and sometimes even where you
want them. Most of you are familiar with
conflicts in your schedules. Not me! No
more—except for those pesky judges, of
course. Now, if there's a conflict, the bar
stafl conforms events to my schedule. [
don't even have to ask. They want to be
helpful. It's almost like being breast-fed.
(Not really, but I've always heard that a
president should try to include sexual
references in his/her column. It’s atten-
tion getting. )

Another thing—you get your own sta-
tionery. It says “The Office of the
President” and it has your name on it. I've
niever even had personal stationery with
my name on it. (I had to fight to get my
firm to include my name on its sta-
tionery.) So, of course, I'm writing tons of
letters. Not that 1 have much to write
about, it's just that | love using my sta-
tionery. 50, if you receive a letter from me
that makes no sense, please ignore the con-
tent and just know that | wanted you to
see my stationery—with my name on it.

As president, you also get a lot of free
food. In fact, if you schedule enough
meetings at the right times, you can cut
out buying food altogether. That’s the real
reason Doug McElvy spoke to so many
local bar associstions, Every one of them
provided lunch or dinner. The best part is
that folks are insulted if you offer to pay
for your food—and I've learned that good
bar presidents try hard never to offend.

I‘vc only been president two months,

Pretty impressively, you get calls from
folks who never would have called you had
you not been president. Have you ever
been called by the sitting chief justice of the
Alabama Supreme Court, other than to
solicit a campaign contribution back when
that was kosher? | never had been, but now
I get calls from the chief justice. It's “Bobby
this™ and “Chief Justice that” (Ok, I'm
exaggerating—okay, lying—but he has
called me once, and he called me “Bobby.” 1
called him “Justice Nabers.™)

I've also gotten calls from federal
judges. Really! And, so far, the word “con-
tempt” hasn't been mentioned. One judge
even invited me to the Eleventh Circuit
Tudicial Conference where | got to see
Miami-based humor writer Dave Barry
spenk at lunch. Barry said he moved to
Miami from the United States. Someone
at my table asked me if 1 had moved to
Alabama from the same country. Thanks
to civility lessons from McElvy, my
response was (a little) nicer, and shorter,
than George Carlin's seven dirty words.

That’s another thing. As president, you
get to say outrageous things—just like
you were Howard Dean or somebody like
that. And, no matter how radical vou
sound, people pretend like you're not a
dape. Sometimes, you can tell it's hard
for fulks to pretend. Stll, they try. And,
sometimes, my outrageous comments
can actually be persuasive. For example, |
suggested to Keith Norman that the bar
maove from electing its president to a
process of merit selection. Keith said the
more he heard me talk (about almast
anything), the better the idea sounded.

I've also learned something pretty
important as president. I've learned that
candor is the best policy. Mark McGwire
(testifying on steroids before Congress)
taught me that. And, even though some
past presidents have suggested that can-
dor may not always be the best practice,

{Continued on page 326)
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the most meaningful thing you get to do
as president is talk about issues that are
critical to our profession. So, I'm going to
candidly share (some of) my (repressed)
feelings with you about those critical
issues: The way we select appellate judges
in Alabarna reeks! {Bar presidents can’t
say “s--ks.")

Can we agree on this? There is no more
critical issue than that of the independ-
ence of our judiciary, both in practice and
in perception. People need 1o know—to
believe—ithat when they come to court,
they will receive justice and fairness,
untainted by contributions from plaintiff
lawyers, defense lawyers, the Business
Council, the AEA or even Karl Rove or
James Carville. The way we select our
judges, though, and especially our appel-
late judges—in outrageously expensive’,
often mean-spirited, and always demean-
ing elections—leads to just the opposite
perception.’ Really! After some of these
“Wrestlemania”-style contests, our win-

ning judge appears about as impartial as a
figure-skating judge in the Olympics.?

The fact that we have, by good fortune,
elected, for the most part, talented, honest
and good people has made no dent in the
perception that our judges are “politicians
in robes,” s there a better way? Duh! That
Alabama is one of only eight states
(including Mississippi) that still selects
judges in mud-slinging elections (fully
protected by the First Amendment) sug-
gests that there may be no worse way. In
my view, and in the view | believe of the
overwhelming majority of the bar, it is
time to take a first step—mavbe even a
giant leap—toward assuring that our sys-
tem of justice is one that the public accepts
as independent and impartial and that
gives substance to the concept that we are
a nation (okay, a state) ruled by laws and
not by people. We should, and we must,
begin at the top of our judicial food chain,
with our appellate courts. And 1 have a
plan, or at least a hope, okay, a wish.

It's easy to say that what we need isa
present-day Howell Heflin—Chief Justice
Heflin—a modern Moses—1o lead us out
of the wilderness. And, we do need a
charismtic leader. But, even with a great
leacler, this “wait for Godot” attitude can,
and has, become a crutch and, even worse,
an excuse for not trying. We have to make
progress now, Together, we can do what
lawyers are supposed to do—ignore the
naysayers and rise above politics and self-
interest and what may seem the expediency
of the day. And, rise above simple inertia.
“Professionalism™ means more than being
nice to one another, and a lot more than
complying with our Code of Professional
Responsibility, That's basic. No real effort is
required. Our greater task as professionals,
as lawyers, is to promote in Alabama a sys-
tem of lasting justice, a system in whose
integrity and impartiality our citizens will
impose trust and confidence, We must

{Continued on page 328)
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demonstrate that we lawyers truly do love
justice, that we care about right and wrong,
and that we care about the legacy of justice
we leave for our children and for all who
follow us. Our goal is clear. We must con-
vince our legislature and our citizens that
the merit selection of appellate judges (as
opposed to bar presidents) is an idea whose
time has come, and gone, and come again
and again and again.’

And, guess what? We do have a charis-
matic leader, one of impeccable reputation
and ability, to guide us. We have our
leader, despite the shortcomings of my
efforts to recruit him. Not very long ago, |
called the person Bill Clark’s entire ad hoc
committee on judicial selection® felt most
likely in Alabama to be a great, modern-
day judicial reformer. | said, “Houston, we
have a problem.” And, Justice Gorman
Houston, with his usual equanimity, fired
back, “Congratulations, funny man, you're
the 500th person to say that to me”

Off to this auspicious beginning, several
committee members and [ laid out a case
that Justice Houston, having personally
participated in our present system of judi-
cial elections, understood far too well. We
also begged him. Finally, we promised him
i leadership team with which to work,*
and we promised him your help. After we
made clear that we were not trying to
change anything before the 2006 elections,
to the great and good fortune of us all,
Justice Houston, in my view the ultimate
professional, agreed to serve.

OF course, we all have roles to play. To
promote merit selection, | am willing, if
necessary, to demean mysell, even more
than usual. If nothing else works, 1'll run
for the appellate bench, on a ticket with
that great American (idol), Judge Paula
Abdul. We could be elected too, because
Paula, along with W, Mark Felt, will han-
dle all (campaign) solicitations. If either
Judge Abdul or 1 are elected, merit selec-
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office software at
discount prices.
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tion will quickly gain status as Alabama’s
most critical need.

My guess, and hope, is that you have
more realistic ideas about how to move
our state toward a better way of selecting
its appellate judges. If this is an issue about
which you are interested, or on which you
are willing to work, really work, please e-
mail me at segall@copelandfranco.com. We
need lawyer power.” If you disagree with
me, and with Justice Houston, because you
feel cither that our appellate judges should
be subjected to humiliating elections or
that our judicial system should be per-
ceived by the public as the best money can
buy, please do not e-mail me. (Kidding, |
love speaking to naysayers. )"

In addition to improving the way in
which we select our judges, our profession
has other critical issues, ones that will be
discussed in subsequent columns. One
such issue relates to indigent defense. After
an independent judiciary, the second
prong of a system of true justice is provid-
ing competent defense lawyers to indigents
who have been charged with crimes. To
provide competent counsel, it's necessary
to pay counsel, and not to have a system
where lawyers risk becoming indigent in
order to represent indigents, We have a eri-
sis in that area right now, We have to
address it. The chief justice has appointed
a commission to address it, and our bar
will take a leadership role in that effort.

Another critical issue is civil legal serv-
ices to the poor. At a time when Legal
Services Corporation funding has been
cut way back, this bar, and we lawyers in
Alabama, must devote ourselves to find-
ing a way to assure that our disadvan-
taged citizens are not left without funda-
mental civil legal services. More will be
said and done in these areas by our state
bar throughout the year and, it is hoped,
for years into the future.

In closing, I want you to know that serv-
ing as president of our unified bar is a
thrilling experience and an amazing honor.
The greatest pleasure for me, and probably
for everyone else who has ever served, has
been to meet and work with so many won-
derful people. Although | don’t get out
much, lawvers, to me, are the best and



brightest people in the world—the most
passionate, the most interesting, the most
sincere, the most caring, the most ener-
getic, the most adaptable, the most creative,
and even the most entertaining.” Alabama
lawyers are good and true friends to one
another and to their clients. Like you, |
want our profession to be all it can be—
and that’s a lot. 1 also want our profession
to be perceived by the public for what it
is—a noble and courageous calling. T look
forward very much to working toward that
goal with all—well, maybe not “all™—of
you throughout this year and beyond. W

Endnotes

1, Whoever said Alabarma is not first in amything?
According to the Momtgomerny Adverfiser, for the last
decade (ending with the 2004 elections], Alabama was
first in the country in the monay spent on state
supreme court elections. In fact, Alabama administered
a eneshing defieat to nmnerup Texas. During the
decade, candidates for the Alsbama Supreme Court
spent 341 million compared to & paliny $27.5 million
spant by candidatas for the Texas Supreme Court. And
you wonder winy a lot of folks in Alabama, including
some lawyers, doubt the impartiality of our justices?

2. And that perception is often fueled by lawyers. Just
recently, parties to the Vioxx ligation challenged the
objectivity of the Alabama judos handling the
case—on the basis of campaign contributicns he
received while running for the Alabama Supreme
Court. Some time ago, an Alabama lawyer, in a filing
before the Alabama Supreme Court, suggested that
just about every judge on the court was bowght,
beceuse of poditical contributions.

3, You should fill in the country you believe has the
mast egregicusly biased figure-skating judges

4, Merit selection can take many forms, but an obvious
one is that a broad-basad judicial nominating commas-
skon submits a limited number af qualified nominees to
thia govemar fior appaintmant to vacancies. This
method is already successtully used for cinouit and dis-
frict court positions in Jefferson County and other judi
cial circuits. Once appointed to a judgeship, judgas, at
the end af thair terms, stand for retention elections in
cornection with which they are evaluated by & broad-
based judicial evaluation commission, A proposed con-
stitutional amendment has already been drafted and
approwed by the Board of Bar Commassianers.

5 That committes consists of Wade Baxley, Bill
Bowen, Albert Brewer, Walter Byars, Bradley
Byme, Tom Carnuthers, Bill Clark, Bob Denniston,
Boots Gale, Fred Gray, Warren Lightfoot, Vie Lo,
Rick Manley, Doug McEhvy, Bob McCurley, Larry
Morris, Rod Nachman, Keith Norman, Paul
Patterson, Drew Redden, Maury Smith, Chuck
Stewrart, Howard Walthall, and Mark White,

fi. This article has gone 1o press well in sdvance of its
publication date. It is hoped that by now our entire
leadership team is in place. Its other members eithar
have boen, or shortly will b, announced

7. 1 you would like 10 see a copy of the propasad con-
stitutional amendment, et me know, and | ok, my
secretary] will e-mail it to you

B. Actually, | understand that some fawyers may feel

that the selection of judges simply isa matter that
the bar should not address. If you feel that way, |
wiould llke o haar from you—not enowgh 1o includs

an invitation in the taxt, but at least enough to
include ong in a fooinate.

On occasion, very, very rare occasion, in Alabama,
lawoyers can also be outrageous, exasparating, frus-
trating, insufferable, cutlandish, seli-aggrandizing,
and even despicabla, but we'll deal with that later
I'm trying 10 be nica in this columan

Tlle most difficult pmljlems require the
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A New Long-Range Plan
for the Alabama State Bar

Commissioners approved the bar's

first long-range plan. The task force
recommending that plan was chaired by
Camille Cook of Tuscaloosa. Typically,
an organization’s long-range plan should
be revised or updated every three to five
years, The 1994 plan was well conceived
and served the bar for over a decade.
Virtually, every goal addressed in the
1994 plan was accomplished, thanks to
the efforts of many bar members who
volunteered and served on bar commit-
tees and task forces.

In 2001, bar President Larry Morris
appointed a Long-Range Plan Task Force
to draft a new plan. From 2002-2004, the
task force worked as nine subcommittees.
In 2004, newly-clected bar President Doug
McElvy appointed a new Long-Range Plan
Task Force (2004 Task Force) to complete
the work of the previous task force. He
asked Caine O'Rear of Mobile and Karen
Bryan of Tuscaloosa to serve as chair and
vice-chair, respectively. Those serving on
the 2005 Task Force included:

Dave Boyd, Montgomery; immedi-
ate past President Bill Clark,
Birmingham; Sam Crosby, Daphne;
Caroline Gidiere, Birmingham;
Robert Gonce, Florence; Wilson
Green, Birmingham; Anthony
Joseph, Birmingham; Karen Mastin,
Montgomery; Rebekah McKinney,
Huntsville; Tony McLain,
Montgomery; Tom Methvin,
Montgomery; former bar President
John Owens, Tuscaloosa; Gerald

I n 1994, the ASBE Board of Bar

Paulk; Scottsboro; President-Elect
Bobby Segall, Montgomery; Stan
Starnes, Birmingham; Bill Trussell,
Pell City; and David Wirtes, Mobile.

In making its recommendation for a new
long-range plan, the 2005 Task Force
reviewed a great deal of information,
including the 1994 Long-Range Plan; the
2001 Task Force subcommittee reports; the
reports of a number of standing commit-
tees and task forces of the bar; input from
former bar presidents; the long-range plans
of other state bars; and the goals and trends
identified by the National Association of
Bar Executives and the American Society of
Association Executives,

Caine O'Rear presented the 2005 Task
Force report to the Board of Bar
Commissioners for its consideration. The
new long-range plan as proposed by the
2005 Task Force included a nuission state-
ment defining the foundational purpose
of the bar. The plan included a valiees
statement explaining the bar’s core values
consistent with its mission. The plan also
included five broad goals, The goals are
synonymous with the bar's major objec-
tives. They influence resources, staffing,
committee charges and section initiatives.
Finally, the 2005 Task Force report identi-
fied strategies to advance the designated
goals. This past May, the Board of Bar
Commissioners approved the task force
report, adopting the new long-range plan
for the Alabama State Bar. The entire
long-range plan starts on page 332.

(Continued on page 332)
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ALABAMA STATE BAR
2005 LONG-RANGE PLAN
MISSION AND VALUES
STATEMENTS

The mission statement of the Alabama State Bar is:
The Alabama State Bar is dedicated 1o

* Promoting the professional responsibility, competence and
satisfaction of its members;

* Improving the administration of justice; and

* Increasing the public understanding of and respect for the
law,

The values statement of the Alabama State Bar is
The Alabama State Bar is guided by the values of:

= Trust;
* Integrity; and
* Service,

GOALS AND STRATEGIES

I. Assure the Highest Standards of Bar
Admission, Professional Conduct and
Professional Competence and Service.

A. With respect to admission and membership:

I, Ensure that admission standards and bar examination
procedures are current and consistent with the best
practices nationally.

2, Ensure that the bar examination is an appropriate
measure of minimum competency,

3. Enhance the bar’s liaison with in-state law schools to
address issues of mutual interest, including:
. Ensuring timely student registration with the bar's
admission office; and

b. Considering post-law school internships for all
graduates.

4. Review “voluntary inactive” and "inactive” membership
categories and the rules regarding transition to active
status, with particular emphasis on:

a. Reinstatement costs;
b. Education accountability; and
¢. Economic impact on the bar.
B. With respect to professional conduct and regulation:
1. Periodically review and make recommendations
regarding disciplinary rules and procedures.
2. Consider aspects of uniformity and expediency in dis-

ciplinary rules, utilizing the national model as a
Tesource.

332 SEPTEMBER 20053

3. Especially address the regulation of lawyers not licensed
to practice in Alabama.

C. With respect to professional competence and service:

1. Partner with local bars 1o encourage creation of men-
toring or buddy programs.

2. Review existing CLE requirements and needs, with spe-
cial focus on:

a. Effectivencss of carry-over of hours provision;

b. Exemption at age 65 and above;

c. Number, availability and quality of programs; and

d. Course on professionalism for new lawyers to ensure
that content, length and presentation are appropri-
ate and effective.

3. Continue to work cooperatively with the Chief Justice's
Commission on Professionalism.

4. Continue the bar’s “Road Show™ to maintain and
increase awareness of opportunities afforded by the bar
staff, programs and CLE.

5. Develop programs for lawyer training on personal
finances, law practice management and quality-of-life
issues,

6. Encourage lawyers to pursue public service and to seek
public office.

ll. Advance Improvements in the Administration
Of Justice.

A. Support the selection of justices and judges in a manner
that removes the judiciary from political and special inter-
ests, pressures and influences,
|. Support and participate in efforts to implement the

recommendation made by the Board of Bar
Commissioners in 2004 for establishing merit selection
of appellate judges.

2. Establish a committee or task force o study the issue of
selection of circuit and district judges and, where
appropriate, coordinate with the efforts of the various
circuit and district judges’ associations,

3. Consider effectiveness of setting minimum standards
and experience levels for judge selection.

B. Increase public understanding and respect for the law.

I. Continue public service announcements and campaigns.

2. Build relationships and partnerships with all stakehold-
ers (government, private, associations, foundations, etc.).

C. Promote public access to high quality legal services regardless
of financial or other circumstances.

1. Enhance public recognition by state and local bars for
lawyers excelling in providing pro bono services.

{Continued on page 334)
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2. Promote the purpose for and use of Small Claims
Court through an effective media campaign.
3. Explore mandatory funding mechanisms for legal serv-
ices for underprivileged and poor persons.
4. Support the creation of a structure or mechanism to
oversee, improve and provide accountability for the pro-
vision of indigent legal services throughout the state.
D. Be the leader in alternative dispute resolution.
1. Encourage circuit judges to require mediation of
domestic relation cases through appropriate court
orders.

2. Adopt additional rules concerning the qualification and
training of arbitrators and an Alabama Cede of Ethics
for arbitrators.

3. Develop pamphlets directed to the public which gener-
ally explain the rights, obligations and potential costs
for parties involved in arbitration.

4. Explore the merits of promoting ADR for use in
lawyer-to-lawyer disputes.

E. Enhance the relationship between the bar and judiciary.

1. Consider setting annual meeting site and dates to cor-
respond with state Circuit Judges’ Association meeting.

2. Appoint a task force composed of judiciary and bar
members to address both attorneys” behavior before
judges and judges’ behavior before attorneys.

ill. Maintain an Effective State Bar Organization
And Structure.

A, Rigorously preserve the role of the bar as an independent
organization for maintaining professional integrity and
self-regulation.

B. Aggressively advocate issues which promote the bar’s mis-
sion statement, and do so in a manner which minimizes
fragmentation among its members.

1. Regarding political or ideological issues, the bar should
take positions and/or utilize its resources only with
respect to those issues which are germane to the bar's
stated purposes, such as reguluation of the legal profes-
sion, the improvement of the quality of legal services
and of the administration of justice, and the promotion
of the public’s understanding of and respect for the law.

2. Monitor and, if appropriate, act on current issues con-
cerning the regulation of the profession which include,
among others, federal efforts to regulate lawyers, multi-
jurisdictional practice initiatives and pro hac vice
admission rules.

C. Maintain the financial health of the bar and its components.

1. Maximize the purpose and utilization of the state bar
foundations.

SEPTEMBER 2005

2. Monitor income and expenses and develop new revenue
SOUrCes,

D. Enhance the network of local and specialty bars.

l. Provide guidance and resources as deemed appropriate
for the state bar.

2. Offer a local bar leader conference to promote educa-
tion and networking for local volunteer leaders.

3. Consider whether a network of “regional” bars would
be more effective than county or single circuit bars in
some areas.

E. Promote an effective structure for service by bar commis-
sioners.

1. Consider term limits of not more than two consecutive
terms, with an option to seck re-election after sitting
out a term.

2. Develop a template or uniform electronic report for
bar commissioners to send to local members.

3. Appropriately post minutes of the bar commission
meetings on the bar's Web site,

F. Develop training opportunities for new admittees, includ-
ing review and assessment of the effectiveness of the bar's
inaugural Leadership Forum initiated in 2005.

G. Study the opportunity for and impact of affiliate relation-
ships with the bar.

H. Study the committee and section structure of the bar to
ensure that the bar is best situated to meet its mission and
goals, including consideration of “rapid response™ com-
mittees to volunteer for short, intense projects.

IV. Serve Member Needs While Enhancing the
Use of Bar Technology and Communications.

A. Conduct a quality-of-life survey in 2005, with special
focus on student loan debt, and utilize results to be a
member-driven organization.

B. Promote the programs and resources of the bar by making
access to resources “user-friendly” and a “first choice” for
lawvyers.

I. Consider how a “bar concierge service” might operate.

2, Develop benefits programs, such as health insurance,
and other programs which assist in professional, eco-
nomic and personal development for lawyers,
Cuostomize, package and promote member benefits and
services to various categories of members, such as
developing “suites of benefits™ targeting varied practice
settings and specializations.

C. Encourage lawyer participation in meaningful ways on com-
mittees, in sections and in other bar roles, including promo-
tion of a “menu” of opportunities for participation in the bar.

(Continued on page 336)
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. Maximize the use of technology for effective communications.

1. Develop video meetings and online collaboration so
that rural members can easily participate.

2. Anticipate that technology and the Internet will be the
communication medium of choice for members.

3. Swdy and report how the “virtual law office” of the
Future will operate and affect the bar.

4. Position the bar to understand and anticipate technolo-

gy as it impacts the practice of law, member relations,
services and commumnications, and the public and
stakeholders.

V. Advance the Principles of Diversity.

I. Promote racial, ethnic, gender, age, and geographic
diversity among all programs and components of the
bar, including leadership, staffing and composition of
committees, sections and local bars,

=

Promote continuation of diversity principles in law
school admissions.

3. Promote opportunities for women and minorities in
the legal profession.

The 1994 Long-Range Flan proved to be a valuable planning tool

and road map for the Alabama State Bar, Thanks to the work of
many dedicated bar members, the 2005 plan should be no less
helpful as a future guide for keeping the bar focused on its mission.
Future bar leaders no doubt will use the 2005 Long-Range Plan to
develop future programs that will help improve member services
and ensure that the state bar continues to fulfill its regulatory
responsibilities in an effective and efficient manner. B

E. Expand opportunities for CLE online and by DVD.

F. Continue partnering with allied organizations to best

position the bar to serve the public and its members.
G. Develop a media “campaign of the vear” initiative, rather
than multiple messages which may drain resources and
cannot be measured well for effectiveness.
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Memorials

Clark, James Edward
Birmingham
Admitted: 1941

Died: May 28, 2005

Jones, Rodney Kenyal
Huntsville
Admitted: 2005
Died: May 16, 2005

Kennedy, Cain James
Maohile
Admitted: 1972
Died: May 20, 2005

McDavid, Andrew Scott
Tuscaloosa
Admitted: 2000
Died: April 7, 2005

Montiel, Gonzalo Fitch
Muobile
Admitted: 1949
Died: May 27, 2005

Sullivan, James Dennis
Mobile
Admitted: 1965
Died: December 23, 2004

Taylor, Robert Macey
Birmingham
Admitted: 1940
Died: June 12, 2005

Ware, Daniel Carl Sr.
Millry
Admitted: 1988
Died: June 12, 2005

Wireman, John Wheatley
Tuscaloosa
Admitted: 2003
Died: June 10, 2005
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(GEORGE AUGUSTUS

TONSMEIER, JR.

The Mobile Bar Association honors the
memory of George Augustus Tonsmeier,
It., who died February 18, 2005, and rec-
ognizes his contribution to our profes-
sion and our city.

CGieorge was a native and lifelong resi-
dent of Mobile and respected member of
the MBA for more than 30 years. He was
a graduate of McGill Institute, attended
Louisiana State University and graduated
from the University of Alabama School
of Law in 1974, and was admitted to the
Alabama State Bar that same vear.

Gieorge was a highly respected general
practitioner, specializing in real estate
matters. He began practice with a brief
association in his father’s distinguished
firm of Tonsmeier, Hodnette &
McFadden and he also served as a part-
time prosecutor with the Office of the
District Attorney Charles Graddick.

George was a man of imposing stature,
which much belied his kind temperament
and cheerful attitude. The comment heard
from many lawyers having dealt with him
was that he was a “real gentleman.”

Among his many interests, George was
an avid HAM operator and generously
gave his time helping servicemen and
wornen on foreign stations stay in touch
with loved ones and family at home,
George did this for the troops in Viet Nam.

George is survived by his wife of 19
years, Karen A, Tonsmeier; daughters
Rachael Tonsmeier (Rick) Starnes of
Columbia, SC; Tegan Ann Tonsmeier of
Mobile; Tracey Margaret Tonsmeier of
Mobile; a brother, William G. Tonsmeier
of Mobile; and nieces, nephews, cousins,
other relatives, and many wonderful
friends.

George was a parishioner at St, Mary’s
Church and is buried in Old Spring Hill
Cemetery,



Important
Notices

Contacting Our Staff
Just another way we are making your bar available 1o you!

Admissions Ext 119/120 admit@alabar.org
Alternative Dispute Resolution Ext 111/293 jkeegan@alabar.org
Attorney Advertising Ext 214 gil@alabar.org
Communications Ext 132/134 sandres@alabar.org
Continuing Legal Education Ext 156/158 cle@alabar.org
Discipline Ext 218 bmainor@alabar.org
Ethics Opinions Ext 213/219 gil@alabar.org
General Counsel Ext 207/127/215 tmelain®@alabar.org
General Information Ext 101 soglesby@alabar.org
Law Foundation & [OLTA Ext 131/13 tdaniel@alabar.org
Law Office Mgmit. Assist. Program Ext 116 lealloway@alabar.org
Lawyer Assistance Program Ext 112 jmileslie@alabar.org
Complaints Against an Attorney Ext 210 kime®alabar.org
Lawyer Referral Administrator Ext 277 Irs@alabar.org
Membership Ext 136/272 ms@ulabar.org
Programs and Sections Ext 305 edpatter@alabar.org
Publications Ext 134/135 mmurphy@alabar.org
Volunteer Lawyers Program Ext 301/118 vip2@alabar.org

Position Available

ASSISTANT GENERAL COUNSEL

The Alabama State Bar is now accepting applications by letter with resumes and writing
samples from qualified lawyers for the position of assistant general counsel. These applications

should be addressed and mailed to:

J. Anthony McLain
Alabama State Bar
General Counsel
PO, Box 671

Montgomery, Alabama 36101

This position requires an experienced lawyer with a strong professional background.
Salary will be commensurate with experience and maturity. The deadline for submission is
October 1, 2005, The Alabama State Bar is an equal opportunity employer. 5|
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« The Alabama Civil Justice Foundation

recently presented a 52,000 check to Kid
One Transport, the only nonprofit tran-
sit systemn in Alabama for children and
expectant mothers in need of medical
care when they are ill and without
means of transportation. ACJF has given
over $67 1,000 to grants in Montgomery
County; Kid One currently has a pres-
ence in 39 counties, and has provided
over 1,000 rides since its inception
eight years ago, For more information,
go to www.kidone.org,

* David Leon Ashford was recently

inducted as a Fellow into the
International Academy of Trial Lawyers.
Ashford practices with Hare, Wynn,
Newell & Newton in Birmingham. He is
one of 14 new inductees invited to join
the group of 500 national and 100
international lawyers,

* The Petroleum Technology Transfer

Coungil Eastern Gulf Region announces
that Bennett L. Bearden, an ASE mem-
ber, has been elected as a delegate to the
American Association of Petroleum
Geologists. Bearden will serve a three-
year term representing the Alabama
Geological Society in the AAPG House
of Delegates, AAPG is an international
geological organization and is the
world's largest professional geological
society with over 30,000 members.
Bearden is director of the PTTC Eastern
Gulf Regional office in Tuscaloosa.

+ Birmingham attorney Jack Criswell has

been named chair of the Automaobile
Law Committee of the Tort, Trial and
Insurance Practice Section of the
American Bar Association, The
Automobile Law Committee is made
up attorneys nationwide from both the
plaintiff and defense bars.

+ Durward & Cromer in Birmingham

announces that G, John Durward, Ir.
has become a Fellow of the American
Academy of Matrimonial Lawyers.

Deborah J. Long, senior vice-president
and general counsel of Protective Life
Corporation, was recently elected pres-
ident of the Association of Life
Insurance Counsel. Founded in 1914,
the Association of Life Insurance
Counsel is a national bar association
whose members represent the life
insurance industry. Long previously
served as president-elect of the associa-
tion and, from 2000-2004, on the
board of governors.

« William ]. Gamble of Selma has been

elected president of the Alabama
Defense Lawvyers Association. Other
officers elected were Patrick L.W.
Sefton of Montgomery, middle district
director, and Edwin K. Livingston of
Montgomery, executive vice-president.
Livingston has also been installed as
president of the Alabama Council of
Association Executives.

« William W. Horton, with Haskell

Slaughter Young & Rediker of
Birmingham, has been named to serve
for the fourth consecutive year as vice-
chair of the InHouse Counsel Practice
Group of the American Health Lawyers
Association. Additionally, he will serve
in 2005-2006 as deputy chair for pro-
grams of the AHLA's Sarbanes-Oxley
Task Force,

+ The American Pharmacists Association

recently presented Alabama Finance
Director Jim Main with its Hubert
Humphrey Award. The award recog-
nizes a pharmacist who has made
major contributions in government at
the local, state or national level. Main



is finance director and Governor Bob
Riley's top budget adviser and was also
chief of staff and legal advisor to then-
Governor Fob James from 1997-99. He
practiced law for 25 years in Anniston
and Montgomery and worked in
Union Springs and Tuscaloosa as a
pharmacist from 1968-72.

* Retired Birmingham attorney John N.
Randolph is the author of a political
history of the Alabama National Forest
Wilderness movement entitled, The
Battle for Alabama’s Wilderness, pub-
lished by the University of Alabama
Press, wwi napress.ua.edu. The book
details the significant contribution of a

number of Alabama lawyers to the 30-
year effort to establish and enlarge the
Sipsey Wilderness Area, to create the

Cheaha and Dugger Mountain wilder-
nesses and to designate the West Fork
Sipsey National Wild and Scenic River.

« Matt Reynolds, with the firm Paden &

Paden, has been appointed deputy pro-
bate judge effective June 1, 2005. He
replaces Eddie Vines.

« Susan S. Wagner, a sharcholder in the

Birmingham office of Baker, Donelson,
Bearman, Caldwell & Berkowitz, PC, has
been elected as a Fellow of the American
Academy of Appellate Lawyers.

* Judge Judson W, Wells, Sr. of Mobile was

recently named president of the
University of Alabama National Alumni
Association, Wells holds a bachelor's
degree from UA and a juris doctorate
from the UA School of Law. After receiv-
ing his law degree in 1986, he practiced
law for 11 years in Mobile before being
named to the bench by Gov. Fob James
in 1997, where he now serves as a district
court judge for Mobile County. He cur-
rently serves as secretary of the Mobile
Red Elephant Club, first vice-president of
the Mobile Touchdown Club and a
member of the Mobile Bama Tip-Off
Club, He also is president of the
Alabama District Judges Association. B

Alabama Legal Forms!

www.legalforms-AL.com

YOUR SOURCE FOR ALABAMA LEGAL DOCUMENTS

www.legalforms-AL.com was designed
especially for small firms and solo practitioners who
are seeking to minimize overhead expenses while
expanding their areas of practice.

B We offer you a selection of Form Files, each of which
is a set of related document forms.

B You have the option of selecting the Form File for
one category ($29) or the entire Form Files package
for all categories ($99).

B Each Form File may be previewed and downloaded
for immediate use and reused again and again to
expedite your practice

www.legalforms-AL.com

CREATED BY ALABAMA ATTORMNEYS FOR ALABAMA ATTORNEYS

- Deed

: Mortgage

. Last Will & Testament
. Will Probate

- Estate Administration
: Guardianship &

. Conservatorship

: Power of Attorney

- Lease & Easement

. Eviction

- Corporation

: Adoption

: Criminal Defense

+ Criminal Prosecutor

: General Practice

: Timber Purchase

. Litigation
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Alabama State Bar Spring 2005 Admittees

Abney, Charles Eugene
Adams, Cassandra Washington
Agnew, John Michael
Aldridge, Adrienne Le
Alexander, Daniel Ray
Andros, Vanessa Maria
Barr, Paul Allen

Barron, Richard Scott
Bass, Charity Erin

Bea, Stefany LaFawn

Bell, John Wesley
Blackmon, Darryl Tyrone
Blankenship, Brandon Lee
Bollaert, Adam Anthony
Boone, Ginger Orr
Bourne, Adam Lynn

Britt, Daniel Jason

Bush Jr., Arnold
Cameron, Jennifer Anne
Carpenter, Andrew Elliott
Cleveland, IIT Ollie Ancil
Crouse, Scott Robert
Curtis, 111 Oliver Benton
Dall, Gabrielle Renee
Dalton, Michael Paul
Daniels, Stephanie Olivia
Davis, Courtney Brooke
Davis, Paula Denise
Demastus, Jason David
Denison, Todd Leroy
Dockery, Rhonda Pouncey
Dugas, Aimee Alimia
Duncan, Jr. Stephen Lyman
DuPré, Benjamin David
Endsley, Melissa Dawn
England, Megan Caroline
Evans Jr., Maston Alonzo
Evans, Timothy Alton
Foreman, Richard William
Fowler, Carrie Renee

Fry, Anna Brantley
Garrett, Colin Martin
Gerard, Carol Robin
Gonzalez, Daniel

Good, Joel Robert

Grace, Elise Lapidus
Graves, Donna Michelle
Greco, Danielle Kara
Gregory, Theresa Marie

Grenier, Celeste Crowe
Grubbs, Norman Osaygefo
Gualano, Mark Edward
Guthery, Shelbie Christine
Hammett, Monica Gay
Haney, Denis Jan

Harris, Cassandra Jean

Hess, Michael Richard

Hill, Lindsey O'Dell
Holifield, Cody Lee

Holmes, William Allison
Hudson, Lauren Leigh Lagarde
Hughes, Jennifer McPherson
Jackson, Pamela Dawn
James, Joshua Brandon
Jones, Emily Roberts

Jones, Gregory Matthew
Jones, Rodney Kenyal

Jordan I11, Ezra

Keahey, George Marshall
Kellis, Brandi Michelle
Kitterman, Damon Patrick
Kreag, Jason Patrick
Lagarde, Ross Forrest
Latimer, Christopher James
Lav, Jennifer Rachel

Leiter, Tara Lynn

Letson, Michael Dan

Logue, Liem Anova

Loper, Katherine Erickson
Malatesta 11, John Thomas Aquina
Mangieri, Janie Lee

Marshall, Kenya Lavender
Mayes, Ralph Benjamin
McCullough, Colleen Elizabeth
McGough, William Christopher
McMillen, Matthew Ernest
McPherson, Robert Bruce
Melton, Blake Neisler

Mills, Elizabeth Haney
Moody, Bradley Clayton
Moore, Shannon Yvonne
Moreno, Juan Carlos
Munnerlyn, Lloria Candis
Murton, Gary Chandler
Nations, Charles Christopher
Neil, Marilyn Sprouse
Newsom, Kevin Christopher
Nichols, Ashley Lane

Nored, Linda Williams
Parker Jr., John Robert
Parker, Virginia Geneva
Paulus, Craig R

Piazza, John Anthony
Pockstaller, James Edward
Price, William Banton
Ray, Michael Riley
Redfield, Terrica LaShun
Reid, Shannon Rene
Rodgers, Bradford Douglas
Rossley, David Alan

Roth, Keri Mason
Rutledge, Bettye Lynn
Schuetze, Cheryl Ann

Self, Matthew Travis
Sheffield, Amos John
Sherer, Jeremy Paul
Sherman, Candice Dianne
Shoultz, Kaylyn Brooke
Skalnik, John Allen
Slatton, Scott Alan

Snable, Joshua Chad
Stanley, Mary Katherine
Stansberry-Johns, Amanda Lane
Starkey, Gregory Charles
Stewart, Kirk Wendell
Stillwell, Robert Bowen
Stone, Brandon Clark
Strother, Olan Frank
Stutzman, Darius Nicholas
Tenley, Christine Stuart
Thayer, Richard Marshall
Thomas, Marilyn Creagh
Thompson, Joe Haguewood
Trottier, David Wayne
Turpin, Meredith Lane
VanDyke, Zachary Andrew
Wake, Nathan Alexander
Ward, Adrienne Dionne
Wayland, Edward McCoy
White, Carolyn Mathis
Wilkes, Melissa Criss
Willard, Vickie Lynn May
Williams, Devinti Martel
Williamson, Edrie Renee
Wilson, Jonathan David
Wilson, Stephen Paul
Wilson, Thomas Wade
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Joe Haguewood Thompson (2004, fohn William Thompson ( 19698 James Joseph Thompson, Ir. (1969), Patricia Melley Martin (1987 ),
Maureen Kelley Cooper (1992), ftmcs leseph Thompson, I (1999], Stephen Kellis Winters (2000)
Mﬂt&!‘k,!ﬂlﬁﬂ. wncle, cousin, couging cousin, Brother-in-law
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Leadership, Service and
Professionalism

BY PATRICK H. GRAVES, JR. AND ALYCE MANLEY SPRUELL

Mission: To produce
committed and involved
lawyers willing and able
to fill significant leader-

ship roles in the local and
state bar associations, in
commiuinities and in state
organizations and to
serve as role models in
matters of ethics and

professionalism.
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l h = I-I I'St C li;] 55 of the Alabama State Bar's Leadership Forum graduated
May 19, 2005 at a banquet at the Capital City Club in Montgomery. ASE President
Doug McElvy acted as emcee. The guest speaker, Lieutenant General Harold G. Moore,
Ir., co-author with Joe Galloway of We Were Soldiers Once, and Young which was made
into a major motion picture starring Mel Gibson in the role of General Moore, gave an
eloquent talk on leadership. President McElvy and President-Elect Bobby Segall pre-
sented each of the 27 graduates a boxed compass inscribed with their name “for partici-
pation in the Alabama State Bar Leadership Forum 2005." Graduates Jennifer Bedsole,
Robert Minor and Tripp Haston gave inspired responses. The graduates were:

Michael Bradley Almond Paul John Demarco Reta Allen McKannan

Melizsa Kay Arwood fohn A. Earnhard: Teresa Gaston Minor

Mary Margaret Bailey Terry Charles Fry, Ir. Robert Lake Minor

Jennifer McCarmnion Bedsole Fred Marion Haston, II1 Anthony Catledge Portera

-Katherine G : - : :
ahng:Katllering Graves Pamela Robinson Higgins Gabrielle Reeves Pringle

Bowrnan

Ryan Geoffrey Brake Kelly Tipton Lee David Edwin Rains
Kathleen Anne Brown Walliam J. Miller Richard foe Rupert Raleigh, r
Anna Funderburk Buckner  Christopher Ralph Jornes folin Albert Smyth, I

Paige M. Carpenter John Albert Smyth, 11T Rhonda Fredericka Wilson

The forum consisted of four sessions at the state bar in
Montgomery:

SESSION 1: Leadership for Lawyers

Responsible Committee Members: Frank M. Caprio and Patrick H. Graves, Jr.
Overview of the Alabama State Bar — Keith B. Norman, executive director
Principles of Leadership and Characteristics of Leaders — Dr. Diane E. Johnson,
Management and Marketing Department, University of Alabama

Exercising Leadership — Warren B. Lightfoot

Leadership Styles & Personality Types — Dr. John R. Dew, director, Continuous
Quality Improvement, University of Alabama

Leaders and Followers — William N. Clark

Panel Discussion — Leadership
Jere L. Beasley
Hon. Albert P. Brewer
Dr. David G. Bronner
William N. Clark
Dr. John B. Dew
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SESSION 2: Leadership Thrnugh Professionalism As a Lifestyle — Orrin K, Ames, 111

: = A VAV —
Service Group Problem-Solving Exercises (IV-VI1)

: ; Hon. J. Gorman Houston, Jr.
Responsible Committee Members: Dawn W, Hare and Alyce

M. Soruell Panel Discussion =Professionalism
g , , Hon. Sharon L. Blackburn
Exercise — Lawyers in Service Leadership — Alyce M. Spruell Robert D. Segall
Why Lawyers are Needed In Elected and Regulatory Positions Michael D. Knight
Richard §. Manley Hon. ]. Gorman Houston, Jr.

Beth Slate Poe

id R. Boyd
et ke The committee thanks Keith Norman and his staff, most

notably Ed Patterson and Rita Gray, for their outstanding sup-

What the Phrase "Lawyers Render Service” Means In Today's port B

Society — Hon. W. Harold Albritton

Exercise: An Analysis and History of Alabama Lawyers In
Service — Alyce M. Spruell

Service to the Community Through the Financial Support of
the Alabama State Bar: The Progress of the Alabama Law
Foundation, Inc.

Samuel L. Franklin, president
Tracy Daniel, director

Patrick H. Graves, Jr.

Patrick H. Graves, Jr is @ partner with Bradiey Arant Aose White LLP
i the fam's Huntsille office. He is a graduate of the United Sates
Military Acaddemy and the Uinnersity of Atabama School of Law. He
was admitted to the Alabama State Bar in 1972 He has also seraed
seviral torms a5 & bar commissioner representing the 23rd Circut

SESSION 3: Ethics, Justice and

Values

Responsible Committee Members: E. Allen Dodd, Jr. and
Robert G. Methvin, Jr.

T Kill a Mockingbird and the Study of Justice
Hon. Randall L, Cole

When Politics & Justice Collide — Fournier J. Gale, 111
Owvercoming Prejudice in the Justice Process — Fred D. Gray, Jr.

Alyce Manley Spruell
Alyee Manley Spruel] peactices with the Tuscaleasa firm of Spruell &
Powell PC. She is a graduate of the Univarsity of Alabama Scheal of
Lo and was admitied to the ASE in 1583, She mpresants the Gth
Circuit, place nuember 2, on the ASS Board of Bar Commessiangss.
Sha also serves on th state bar's Indigent Defense Syposium,
Judging Juries in the Pursuit of Justice —
Joseph C. Espy, 111
Justice Outside the Courtroom: Leadership in the
Community — James E. Rotch

Values and Ethics in the West and Middle East —
Bill Wise, Bevilacqua Research Corp.

SESSION 4: Professionalism

Responsible Committee Members: Hon. J. Gorman Houston

and William D. Melton ! ? VA 2 _ _ o

Character: The Foundation Stone of Professionalism — i il T o or your custom f“'ﬁmﬂﬂ
Hon. Drayton Nabers, Jr. d&ﬁ'&-‘.- F 7l ﬂw;{;??;é:;ﬂf-

The Oath of Alabama Attorneys — William D. Melton : |

v, Lailoredorsuceess. com

The Alabama Rules of Professional Conduct -

J. Anthony McLain Ladies < Gents
Group Problem-Solving Exercises (I-111)-

Hon. J. Gorman Houston, Jr. Helping Ladies and Gents project positive, powerful and
Lawyers Aren’t Typically Funny Unless by Accident — lasting tmpressions. . .'We bring the store to your office!

Edward M. Patterson

''HE ALABAMA LAWYER




e e T S e

FSOT R M

A Perspective
On the ASB’s Inaugural
Leadership Forum

BY TRIPP HASTON

LT i LE

Servant leadersRip.” sowsha, radmi,
was‘anew ong on me. The two words had collided in a speech |
heard delivered'to a group of Alabama State Bar members in
Montgomery this past Febroary. As | made the late Friday after-
noon drive home to Birmingham from Montgomery, | continued
to turn the expression over and over in my head. As the months
moved on, the more 1 pondered, the more it made sense. After all,
if you reflect upon the truly great leaders—in any field-they are the
men and women who lead by example through service, rather
than having their “Servants™ serve while they merely enjoy the
trappings of leadership. It is the difference between a grandiose
but hollow title=and a meaningful. productive office.

And I was lucky enough to learn miore about “servant leadership”
through a new program started this year: the Alabamia State Bar
Leadership Forum, Bom as the brainchild of fellow ASE member
Pat Graves, the stated goals of the Leadership Forum are to:

-lﬁ-_ Raise the level of awareness of lawyers as to the purpose,
il operation and benefits of the ASB;
Emi Build a core of practicing lawyers to become leaders

with respect to ethics and professionalism, resulting in
raising the overall ethical and professional standards of
lawyers in the community; and

s Form a pool.of lawyers from which the ASB, state and

== local governmental entities, local bar associations, and
community organizations can draw upon for leadership
and service,

Roughly 30 ASB members were chosen early this year to rep-
resent the inaugural class of the Leadership Forum. We came
from north, south and central Alabama; plaintiff and defense
firms; civil and criminal practices; private and public practices;
and diverse racial backgrounds, While I'trust future classes will
continue to expand on the diversity front, ourclass represented

SERGEMBER 2005

a healthy cross-sectionof our state bar. Yet, despite our varied
backgrounds, we all shared a common purpose: to learn to be
better servant leaders for our ASE, in particular, and our com-
munitics, in generall

Ed Patterson and Rita Gray at the ASB, with the helpof
numerous ASB members, coordinated and led a series of four
sessions, once a month, on Fodays through the winter and
spring. Each session focused on a specific attribute of leadership
and included “Leadership for Lawyers,” “Leadership through
Service,” “Justice, Ethics; and Values” and “Professionalism.™
Finally, we enjoyed a griduation dinner and ceremony that
included a keynote address from a traly remarkable leader, Lt
General Hal Moore, whose leadership story was memorialized in
the book and movie, We Were Soldiers Once and Young.

Each session enlightened, inspired and enriched. In fulfilling
the stated goal of raising Awareness of the ASE's purpose, opera-
tion and benefits, we learned how our ASH is organized, adminis-
tered and led: We learned about the mission of the Alabama Law
Foundation, the job of the Board of Bar Commissioners, and the
various committees and task forces that give purpose to the ASE,

Al each session, we were privileged to learn from servant lead-
ers i our state bar and our communities, These included cur-
rent-and former ASB officers, current and former state and fed-
eral judicial officials, academics and lawyers of all'stripes.

Our speakers opened very persanal windows into their lives
and shared with us their hopes for the future of our profession,
Here is just a representative sampling of what we were privileged
to learn and enjoy:

Fred Gray inspired us with his remarkable lite story,
including his triumph overcoming prejudice in the
judicial' process;

F-9
il

3

Former Justice Gorman Houston challenged us o emu-
late the example of Atticus Finch inwusing power and
advantage for moral purpose;
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m Rick Manley explained the need for more lawyers in serv- others. From this general lack of concern about relationships with
ice through our state legislature and the challenges of such other bar members, it 15 a short step to incivility. Coming out of
service: the program, [ am most grateful for having had the opportunity
to build friendships with lawyers with whom [ likely never would
m Judge Harold Albritton explained what our ASB's have crossed paths but for the Leadership Forum. One of the cer-
motto, Lawyers Render Service, means in today’s society;  ain benefits for future Leadership Forum participants, and the
ml Joe Espy lectured us on how to be a tenacious, deter- ASB, is the opportunity to combat the anonymity threat through
mined, but professional opponent in litigation; and interaction while strengthening the ASB across geographic
boundaries, diverse political viewpoints and varied practices.
m Chief Justice Drayton Nabors asked each of us to first If you are an ASB member who has practiced for not less than

consider our purpose; next, to define the moral stan-
dards we intended to live by; and finally, challenged us
to stay true to those moral standards.

five years but no more than ten, | strongly encourage you to
apply to participate in next year’s Leadership Forum. You will be
richer for the experience and friendships that are certain to

At various times in the sessions, the speaker’s podium fell come. m
silent and the action moved to the audience. These discussions
involved a wide range of difficult issues facing the ASB, our legal
system and Alabama in general. We all benefited from these col-
lective sessions, which revealed varied points of view, but consis-
tently well-reasoned positions.

Relationships matter and perhaps the most important benefit
of the Leadership Forum will be those relationships borne from
participation in the program. As the ASB’s membership grows, the
chances of member-to-member anonymity increase. Anonymity
often breeds impassiveness and aloofniess in relationships with

Tripp Haston

Tripp Haston is @ parines with Bradley Arand Hose & White in
Birminghnm. Hie graduatod from Autum Unersity and the Uniersity
of Alshama School of Law. Following l@ws school, he chared for the
Han. Emimatt F. Cox of the Uniitod Stanes Court of Appaals fof the
Elewenth Cirouit
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Learning to

At the outset of theFirst
Annual Alabama State Bar Leadership
Forum, the inaugural class was asked
whether it believed leaders were borm, or
if leadership was taught and learned. |
believe that the capacity to lead is within
each of us. Circumstances, personal abili-
ties and your personal willingness dictate
when and how you will lead. Leadership,
[ believe, is not static. It changes,
Leadership styles must change, given new
conditions and circumstances.

After having the wonderful opportuni-
ty to mix with leaders and future leaders
of the bar, hear others' perspectives and
draw upon others’ experiences during my
participation in the ASB Leadership
Forum, | have come to believe that cer-
tainly two things are required for one to
become a leader. First, one must be aware
of the opportunity to lead. Secondly, one
must aceept the responsibility. One must
accept the position of leader—that is, to
be in charge of something for which they
are responsible.

The goals of the Leadership Forum were
to raise the level of awareness of lawyers as
to the purpose, operation and benefits of
the ASB, to build a core of practicing
attorneys to become leaders in the bar,
and to form a pool of lawyers from which
the Alabama State Bar, state and local gov-
ernmental entities, local bar associations
and community organizations can draw
upon for leadership and service. The
Leadership Forum clearly met its goals. As
we discussed, and as John Maxwell noted
in Leadership 101: Inspirational Quotes and
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Insights for Leaders, leadership develop-
ment is a lifetime journey, not a brief tnp.
Already, many of my classmates have
sought out and accepted leadership posi-
tions in the bar and in the state. Lawyers
in Alabama have always led-in the legal
community, their local communities, the
state and the nation as a whole. Indeed,
our state bar’s motto is "Lawyers Render
Service.”

We learned that our state bar was char-
tered in 1878, and that by 1887, the bar
itself took on a leadership role, leading the
way for other state bars in passing the first
Code of Ethics for lawyers, We learned from
selfless leaders, current leaders of the bar,
about selfless dedication and passionate
leadership. On the topic of the image of
lawyers in the community, Warren
Lightfoot told us not 10 be concerned
about the image of lawyers—do what is
right, be tough, zealous advocates for what
is right, and if we do this, the image of
lawyers will be improved. Lead by example,
he told us, and don't ask subordinates to do
more than you. Pursue excellence and
communicate with your subordinates. Be
lavish in public in your praise of others and
give credit where credit is due, Be modest
and be balanced in your life-family,
friends, faith and community. He properly
advised us to adhere 1o courteous treat-
ment of your adversary, to treat your
adversary as you would want to be treated
and go as far as you possibly can to accom-
maodate your adversary,

We learned from leaders in our bar
who guide the Alabama Law Foundation

[ead

and in 2004 directed $118,000 from the
Interest On Lawyer Trust Account pro-
gram (“[OLTA") to legal aid to the poor,
to the administration of justice and to
community education programs. Leaders
in our bar have directed over §10 million
to these programs since 1997,

We listened with concern that of the 35
members of the Alabama senate, only 11
were lawyers. And, of the 105 members of
the house, only seven were lawyers (now
eight as our fellow classmate, Paul
DeMarco, was recently elected to the
house). We discussed the impact that this
reduction of numbers of attorneys partici-
pating in the legislature has had on our
state, and how the legislature desperately
needs the guidance of those schooled in
the law as it undertakes the work of pass-
ing laws for Alabama's citizens. Lawyer-
leaders like Richard Manley of Demopaolis,
who served in the Alabama house of repre-
sentatives for 17 years and the Alabama
senate for four years, and who served 24
years as a member of the board of bar
commissioners and three times as vice-
president of the state bar, discussed with us
the importance of having lawyers in our
legislature. As we listened to leaders like
Rick Manley, Gov. Albert Brewer, Justice
Gorman Houston, Jr., Jere Beasley, and
Fred Gray, we realized that perhaps leaders
sometimes lead by just doing. They lead by
example. Certainly, those set a great exam-
ple for leaders in our bar.

We had the real pleasure to learn from
Chief Justice Drayton Nabers, who
recently lead our state through a period
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of judicial turmoil. He challenged us to
be honest, to be fair and to be prepared.
Lawyers, as we discussed, are involved in
a win-lose game, because the two partics
involved are so related that anything
good for one is bad for the other (the
relationship of the plaintiff and the
defendant in the lawsuit). In win-lose
games, honesty is vitally important. We
must be scrupulously honest and play by
the rules, and the “secret to winning” the
win-Jose game, Chief Justice Nabers
explained, is to be honest, be fair and be
prepared. We are all under a great deal of
pressure. But, as we discussed in our
“Legal Professionalism” section of the
Leadership Forum, credibility is our sin-
gle best asset that we bring to our client.
Legal professionalism, we decided,
encompasses competence, civility,
integrity and commitment to the rule of
law, to justice and to the public good.

On May 19, the 27 graduates of the
Alabama State Bar Leadership Forum lis-
tened to a real hero and leader, Lieutenant
General Harold G. Moore, a United States
Military Academy graduate, war hero and
author of We Were Soldiers Once, and
Yourg, a book about his experiences in
Vietnam. Lieutenant General Moore
encouraged us to lead in a professional,
honorable, loyal and caring way-to serve
others and strive to do our best.

There are many examples in Alabama
history, and in Alabama presently, of pro-
fessional, honorable, loyal and caring
leadership. Carl Elliott, Sr. hung up his
lawyer's shingle in Jasper in 1936, and he
served Alabama in the United States
Congress from 1948 to 1965, during
which time he helped to author the
National Defense Education Act (provid-
ing low-cost college loans) and the Rural
Library Service Act (which enhanced rural
and urban libraries throughout the United
States). This lawyer-leader was the first
recipient of the John E Kennedy “Profile
in Courage” Award. Lawyers continue to
render service. Judges we heard from at
the Leadership Forum and throughout the
state rule in perhaps unpopular ways at
times, because they are scrupulously honest,

and commuitted to the rule of law, justice
and the public good. Leaders like “Boots”
Gale step forward 1o serve as our state bar
president, We heard from lawyer-leaders
like Albert Brewer who served in the
house of representatives, as lieutenant
governor and as governor of the State of
Alabama; Jere Beasley, who served as lieu-
tenant governor and, for a short time, as
governor of the State of Alabama; Richard
Manley, who served our state in the house
of representatives, in the senate and self-
lessly served our bar; and Dr. David
Bronner, a lawyer who has lead our state
in business and enterprise acting as chief
executive officer of the Retirement
Systems of Alabama. My classmates and |
were inspired by these strong, committed
leaders, and graduated from the
Leadership Forum with a greater knowl-
edge of where we can lead and opportuni-
ties to lead, as well as a more fervent
desire to serve-to lead in our bar and in
the state.

I believe that one must be trained in
the skills of leadership, and they must be
willing to step forward and accept the
role of leader. Certainly, we learned a
great deal about leadership positions and
roles in the bar and in our state, and we
were trained in leadership by some of our
state’s greatest past and current lawyer-
leaders. We must continue our leadership
education, and strive to seek out and
accept positions of leadership. Many of
my classmates have already begun to do
s, accepting positions of leadership in
the bar and, in one case, state politics.
Thomas Jefferson said, “At the end of
your life, the only things we have left are
our relationships and experiences. Make
them extraordinary!™ | encourage you to
participate in the extraordinary experi-
ence of the Leadership Forum—to leamn to
lead our bar as it continoes to lead in the
state and in the nation.

As our state and our bar tackle issues
related to the selection of appellate court
judges and indigent defense, we will turn
to lawyer-leaders, perhaps some of whom
honed their leadership skills in the 2005
Alabama State Bar Leadership Forum, ™
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ALABAMA STATE BAR LEADERSHIP FORUM
CLASS II-2006

DO YOU HAVE WHAT IT TAKES!
We want you to take a chance on yourself and see if you have the “right stuff.”

D

Applicants should submit a completed application to the Alabama State Bar, Attn: Edward M. Patterson,
PO. Box 671, Montgomery, AL 36101-0671, along with (a) your personal resumé (not to exceed 2 pages)
(b) one letter of recommendation and (c) a narrative summary addressing why you should be selected as a
participant in the Leadership Forum Class, what you consider to be your most important contribution to
the legal profession and to the community, and what you hope to gain from participation in the Leadership
Forum. The narrative summary should conclude with a signed statement that you understand attendance is
a requirement for the successful completion of the program.

Applications must be completed and received prior to November 1, 2005. Successful applicants will be
notified on or before December 15, 2005. Each class will consist of no more than 30 participants. The
program will be made up of a minimum of four sessions beginning in January and ending in May. Some
overnight travel may be required. One excused unexpected personal or professional absence is allowed.
Applicants are encouraged to apply only if they expect to attend all sessions. For more information, direct all
questions to Alyce M. Spruell, at (205) 345-8755 or alyce@tuscaloosalaw.net.

Name Position
Employer/Firm
Business Address
Strect/Suite City/State Zip
Business Phone ( ) Fax E-Mail

What is your area of practice!?

Year of first bar admission States Admitted

A nominal tuition (TBD) for each participant will be charged and is due by January 15,
2006. (The 2005 fee was $250.00.) Payment plans are available. A limited number

of scholarship money is available. If accepted in the Leadership Forum, will you find it
necessary to seek scholarship assistance towards the tuition fee, and if so, what percentage!

Please check one:  Yes [] % No [

I understand the purposes of the Leadership Forum 2006, and will devote the time and
energy necessary to make it a successful experience if I become a participant.

Signature
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‘Now Available! MATTERS

CLE Program Materials from the 2005
Alabama State Bar Annual Meeting are LIMITED
available on asingle CD. It's convenient, SUPPLY
portable and worth every penny!

Annual Meeting CLE (D

The Review of Daumages on Appeal Current Issues in Criminal Defense
The Deferential Review of Compensatory Dumages  VolP—What's it to Ya?
Trade Secrets: “Trash or Treasure” Ethics Rock!

Non-competition: “Covenants Not fo Compete...” Mass Tort Litigation
Case Law Update: Best Cases for the Defendant Christian Conciliation
Case Law Update: From the Plaintiff’s Perspective Trust Law and Medicaid Protection Update

Dealing with Impaired Pariners and Associates The Proactive Practice: Move Your Firm Forward
Electronic Discovery v. Computer Forensics Lawyers Leading Lawyers

E-document Retention, Preservation and Spoliation  Family Law Case Update

Legal Ethics Update—2005 And much more information on the CD!

You'll get the Alabama Rules of Professional
Responsibility and other information from many
e of the Bar’s programs, sections and services.

How do | order the €D?

Simply remit a check or money order made payable to the Alabama State Bar for
$15 and forward it with your name and mailing address either clearly marked on the
check or money order, or by filling in the following information:

Feel free to order as many CDs =~ Name:

as you would like! Just tally the Address:
cost at $15 per CD, and remit o
that amount.




Legislative
Wrap-Up

By Robert L. McCurley, Jr.

eorge Wallace and his “State’s
G Rights Platform” catapulted him

into national prominence in the
carly 1960s. In 1973, the Alabama
Constitutional Commission, which had
been created by an Act of the legislature
in 1969, proposed its final draft. One of
the key points in the commission’s find-
ing was a similar philosophy George
Wallace expounded, which was that states
know better than the federal government
how to govern their people, similarly the
Commission proposed county “Home
Rule” with the idea that county govern-
ment know better than state government
how to run their county.

A subsequent effort for constitutional
reform was made during Governor Fob
James' first term, The issue for Home
Rule was again a major issue, In the latest
effort for constitutional revision, under
Governor Bob Riley, Home Rule was
ONCe MOre & Major issue.

In the 2005 Regular Session, the legisla-
ture adopted a “Limited Self-Governance
Act” for counties, which [ have outlined
below. This grants limited powers to coun-
ties who opt into the law, but specifically
prohibits local taxation. This outline of Act
2005-200 is pot a substitute for reviewing
the law, but to give lawyers a point of
beginning for understanding this new Act.

Alabama Limited

Self-Governance Act
Act 2005-200 (SB 129)
Ala Code 11-3A-1
I. The county commission may be
given the following powers:
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Home Rule

(Subject to general law or the
Alabama constitution)

1) Abatement of weeds;

2) Control of animals;

3) Control of litter;

4} Control of junkyard areas that
create a public nuisance; and

5) Abatement of noise, unsanitary
sewage or pollution creating a pub-
lic nuisance,

2. How the powers are implemented:
1) By resolution of the majority of
2 county commission;
or
2) In response to petition signed by
ten percent of the total number of
qualified electors of the county who
reside in the unincorporated areas of
the county. The petition must include
the full legal names and addresses
and filed in the office of probate
judge. The judge of probate must ver-
ify the petition within 60 days and
forward it to the county commission
to prepare for a referendum.,

3. Powers granted under this act may
not be construed to extend or super-
sede local law enacted after May 26,
2005, Existing current law is to be
read in para materia with this act.

4. County commissions may adopt
ordinances to provide for notice to
persons cited for violation of the
ordinances and shall also include
procedures for appeal.

5. These self-governance powers do
not include any authority to:

1) Levy or collect taxes or non-
administrative fees, or establish and
enforce planning and zoning;

2) Extend regulation over any regu-
lated business activity;

3) Affect any court or personnel;
4) Affect any public school system;
5) Affect pari-mutuel betting or
any pari-mutuel betting facility;

6) Affect the government of a
municipality or of certain public
corporations;

7) Affect the private or civil law
governing relationships, except as
incident to the exercise of an inde-
pendent government power;

B) Extend the power of regulation
of water, gas, telecommunications
or electric utility services;

9)) Affect rights granted to agricultur-
al, manufacturing or industrial plants;
10} Affect or enforce environmental
easements; or

11) Restrict or regulate mining
activities granted federal or state
permits, or any actions restricting
or regulating processing or distrib-
uting of mining products.

. Counties may contract with

municipalities or other counties to
CXETCISE POWETS.

. Municipal utilities are not precluded

from expanding into the county.
Municipalities shall not grant coun-
ties the authority to govern or regu-
late municipal water and sewer sys-
tems that operate within the county.
Counties with Class Il municipali-
ties which have a county commission
presided over by a chairman elected
countywide and county commission
members who are elected by single
member districts require a four-fifths



10.

11.

14.

majority vote of the commission the
to implement the act.
County commissions cannot
expend county funds for improve-
ment of private property.
Adoption of a limited home rule
ordinance:
|} Prior to adoption, the county
commission shall:
a. Post notice of intent to adopt
for at least 30 days;
b. Publish notice at least twice,
beginning at least three weeks
prior to the mecting, in all
newspapers in the county that
are authorized to publish legal
advertisements; and
c. Notice shall include time, date
and location at which the pro-
posed ordinance will be consid-
ered and advise where copies of
the ordinance may be obtained;
2) Adoption of the ordinance must
be at a regularly scheduled com-
mission meeting by majority vote;
3) Ordinances must be kept in a
separate book and on a Web site, if
available; and
4) Adoption is only effective in a
county after passage by a majority
vote of the electors in the unincorpo-
rated areas of a county at a primary,
general or special election held for
another purpose. A vote may only be
taken once every 48 months.
A county may not charge fees that
exceed actual costs and cannot
collect charges or fees for services
unrelated to the property.

. A county commission may establish

and enforce administrative and civil
penalties. A fine cannot exceed $150
per day or $5,000 in the aggregate.

. & section of the Act makes special

provisions for a county with a
Class ITT municipality that has an
elected county commission chair,
A county commission shall call for
a referendum election on the
repeal of the ordinance following a
resolution of the county commis-
sion or in response to a petition
signed by ten percent of the total
number of qualified electors who

reside in the umincorporated por-
tion of the county.
15. Jefferson County is excluded unless
it repeals existing specific local acts.
16. The Act is effective May 26, 2005.

First Special Session,

2005

The first Special Session of 2005 began
Tuesday, July 19 and lasted for only five
days, at which time the legislature passed
a General Fund Budget, thereby complet-
ing the work it began during the Regular
Session. The only significant pieces of leg-
islation affecting lawyers were:

HBE-8 D.ULL

Section 32-5A-191 is amended to pro-

vide for who have a blood alcohol level

of .04 or greater to be guilty of D.U.I
HB-12 Unemployment Compensation

Section 25-4-8 is amended to apply to

the assignment of rates when the busi-

ness is transferred.
SB-53 Sexual Predators

Persons committing sexual offenses

will have enhanced punishments.

Persons committing offenses against a

child under 12 will receive a Class A

felony with a 20-year minimum sen-

tence. There are new and shorter times
for offenders to notify the sheriff if
they move their residence or change
jobs, There are also restrictions of
where an offender may work.

5B-68 Eminent Domain

Municipalities or counties may not

condemn property for non-govern-

mental retail, office, commercial, resi-
dential, or industrial development use.
SB-87 Jury Service

A person may receive an excuse or delay

in jury service if the person has five or

less employees or if another employee
has been summoned for jury duty. Also,
one may be excused if service would
cause an “undue or extreme physical or
financial hardship” as defined in the

Act. Failure to appear for jury service

may result in a $300 fine.
S5B-106 Condominiums

Condominium escrow accounts, over

ten percent of the purchase price, may

be used for construction purposes,

There were also 47 local laws, or general
laws affecting particular agencies, that

passed.

Annual Meeting of the
Alabama Law Institute

The annual meeting of the Alabama
Law Institute was held July 21 at the ASB
Annual Meeting in Point Clear. The fol-
lowing officers were re-clected:

President: Representative Demetrius

MNewton

Vice-President: Senator Roger Bedford

Secretary: Bob McCurley

Members of the Executive Committee
are;

Representative Marcel Black
David Boyd

James Campbell

William Clark

Peck Fox

Representative Ken Guin
Richard Manley

Senator Rodger Smitherman

In addition, Oakley Melton, Jr. of
Montgomery and Yetta Samford of
Opelika were elected emeritus members
for life of the Executive Committes, each
having served more than 25 years in a
leadership position with the Law Institute,

In addition to a report of the Law
Institute’s activities, which can be found
on the Institute’s Web site at:
www.ali.state.al.us, Dorman Walker spoke
on the two significant pieces of legisla-
tion passed during the Regular Session,
the “Open Meetings Law” and the
“Alabama Limited Self Governance Act.”

For more information about the
Institute or any of its projects, contact
Bob McCurley, director, Alabama Law
Institute, P.O. Box 861425, Tuscaloosa
35486-0013, fax (205) 348-8411 or phone
(205) 348-7411, or visit our Web site at

www.alt state.al. us. H

Robert L McCurley, Jr.

Robert L MeCurley, Jr. is the dieector of the Alabama Law
Institise a1 the Univansity of Alabama, He recened his
undargracuate and lmy dagrees from the Linkersity
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2005 Annual Meeting Prize-Winners

/i F

WEEKEND GETAWAY

he grand prize winner will enjoy a weekend for two in

a club level room at the elegant Charleston Place Hotel in

downtown historic Charleston, South Carolina, During your

stay, you and your guest will enjoy:
Dinner for two at the Charleston Grill;

Dinner for two at your choice of Magnolia, High Cotton
or Peninsula Grill;

Afternoon at the Spa; and

One-hour private carriage ride.

Compliments of ISI ALABAMA

Amicus Attorney Advanced Edition
$400 value-Donated by Best Law Firm Salutions, Ine
Winner: Greg Morgan, Opalika

Engraved Stationery Package including letterhead, envelopes and
business cards
nated by Blumberg £

atnck Jones. Dothan

Medical Case Consultation (maximum of 3 hours)
$300 value—Donated by Boswell Donaldson & Patnick, Certified Nurse

Winner Nicholas

Gifi Certificate to giffcertificates.com
$250 value—Donated by Gilshar, Inc
Winnar: Wade Baxley, Dothan

iPod Mini
$200 value—Donated by [ exisNexis
Winner: Randall K. Bozeman, Hayneville

iPod Mini
E 00 value—Donated by LexssNans
Winner Mary ._!:\ garet Bailey, Mobi

TimeMap Timeline Graphing Software
3200 valve-[Danated by CasaSoft
Winner: Nedra Watson, Boar

Ddyssey Gold Putter
$175 valus-Donated by ABA Membears Retiramant Program
Winner: LaBalla Alvis, Birmingham

WP s o

Summer Gourmet Gift Basket of treats to enjoy
while relaxing poolside
$150 value—Donated by Biue Cross Blue Shield of Alabama
Winnar: Ed Raymon, Tuskegee

Golf Gift Package, including putter, balls and other accessories

$150 value—Donated by Boswell, Donaldson & Patrick, Cestified Nurse

Gift Goodie Basket
Danated by Jackson Thomion & Ca

ar- Clifton E. Slaten, Montgomery

Panasonic VHS Proline VCA
$100 value—Donated by The Dancel Growp
Winnar: Russell Balch, Aubum

Goodie Gift Basket
$100 value—Donated by C & § Cansulting
Winner Lois Carney, Folay

Computer Bag
$50 value-Donated by Colonval Bank
Winner: Tammy L lrons. Rorence

Gamble’s Alabama Evidence & Golf Shin

Priceless value—Donated by University of Alabama School of Law

Domestic Violence Law in Alabama & Golf Shin
Priceless—Danated by University of Alabama School of Law
Winner: Jaff Dyass, Biemingham
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I wanto be so close to
the courthouse that I can

{ hear the gavel banging

. from my war room.

A
WHAT'S YOUR REQUEST=* It's quite easy to make a case for setting up temporary

offices at The Tarwiler - A Wyndham Historic Hotel's Law Center. We're just a shom " oy
distance away from the courthousse, with fully furmished boardrooms and break areas, The rl ”_JI_I:I:“. ” I'R
requisite high -.|'|'|'d Internet, fax, and [l]||-|'|u lines are all here, Let our By Request manager _"F.

2021 Park Place North
Birmingham, Alabama 35203
205,322.2100 or 1.800.WYNDHAM www.wyndhamturwiler.com 208.322 2100

Set P your team's guestrooms to their specifications every time. Call or visit us online
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Hunt. Fish. Relax.

The Alabama Federal Land Bank

Associations help people like you
buy rural land.

Don’t just dream about owning

land. Make it happen!

Call the Federal Land Bank today.

Federal Land Bank
of North Alabama, FLCA
1-888-305-0074
www.AlabamalLandBank.com

il
LAND BANK
s

.f‘

Federal Land Bank
of South Alabama, FLCA
1-800-579-5471
www.Alabamal.andLoan.com

THE

ALABAMA LAWYER
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e Experts
take your calls

Whatever it takes,
‘ we can take the call.

SPECIALIZING IN TORT AND CLASS-ACTION

VA

vallable, For more information

American Ta.lamas.sa;g.il.lﬁ. .Gurp.
A/ + ~ ® 1131 Memorial Phivy 5. * Huntsville, AL 35803
AMERITEL biypprigorss

Helping Customers Care For Customers www.ameritel800.com
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In less time than it takes to
find your existing policy

...complete a
quick quote for your

LAWYERS PROFESSIONAL
LIABILITY INSURANCE

;‘: . - F:

www.gilsbar.com/quickquote

Visit us online and Gilsbar is the exclusive
complete your administrator for the CNA
quick quote form today. Lawyers Professional Liability
For more information Program in the State of Alabarna.
please call This partnership provides
1-800-445-7227 ext. 513 excellent coverage and service,

CNA +£GILSBAR

CHA S a regeternd senvica mark and fads nama with the LS Palert and Trademark, Ofice. The program relerenced harsin (s undanwitien by one or more of the ChA. companies. This inomation s for Busirasve
purpces oy and is nol & contracd. 1S inended o provide @ peneml ovenyiow of the products and senvices oliened. MH-05-180
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SCHOOL OF LAW

[SAMFORD UNIVERSITY]|

Eall 2005
Continuing
Legal Education
Seminars

SEPTEMBER

9 Developments and Trends in
Health Care Law 2005

16 Business Ethics in Government
Contracting—Understand and
Successfully Navigate the Special Ethical
Rules that Apply to all Federal
Government Contractors

23 The Basics of Will and Trust Drafting
30 Advanced Legal Writing Workshop

OCTOBER
7 16th Annual Bankruptcy Law Seminar
14 Creditors’ Rights
21 Mastering Trial Advocacy

28 DUI: The Law in Alabama
The Arrest and Prosecution of DUI Cases

NOVEMBER

4 19th Annual Workers' Compensation
Seminar

18 Reel Justicel Power, Passion and
Persuasion in the Modern Courtroom
featuring Dominic J. Gianna

DECEMBER
2 Employment Law Update
8 Hot Topics, Birmingham
8 Hot Topics, Mobile

16 Gain the Edge!™ Negofiation Strategies
for Lawyers featuring Martin Latz

29-30 12th Annual CLE by the Hour

For seminar details:
http://cumberland.samford.edu
call (205) 726-2391 or 1-800-888-7454
e-mail lawcle@samford.edu

Brochures are mailed opprosamately six weeks priors
to seminar dote.

Somford University is on Equal Opportunity Insditution and welcomes applicofions. for
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Non-Consumer
Aspects of the
Bankruptcy Abuse
And Consumer
Protection Act of 2005

n April 20, 2005, President Bush

I -
| . o O signed the Bankruptcy Abuse
and Consumer Protection Act of

wugbiilj‘

2005 (the "Act”). Though certain provi-
sions become effective at different times,
generally the Act will apply to bankruptcy
cases filed after October 17, 2005.

The Act represents the broadest over-
haul of the United States Bankrupicy
Code, 11 US.C. §§ 101-1330 (the
“Bankruptcy Code”), since its enactment
in 1978, Commentary has concentrated

Te— on the effect of the Act on consumer

bankruptcies. Dealing with perceived
abuses in consumer cases was the pri-
mary impetus for passage of the Act.
However, media focus on consumer




issues has obscured the importance of
the Act to businesses’ cases. The changes
for business debtors and creditors are
extensive, and some are of uncertain con-
sequence. Congress intended to protect
the interests of creditors and tighten
requirements for discharging debt.
Commercial landlords, lenders, trade
vendors and other creditors have impor-
tant new rights under the Act. By increas-
ing the leverage of certain non-debtor
constituencies over others, however, the
Act also may have unintended negative
consequences for business creditors.

The following discussion highlights
certain aspects of the Act that may have
particular significance in cases under
chapter 11 of the Bankruptcy Code.
Generally, a business filing chapter 11
remains in possession of its assets as it
tries to reorganize. A debtor-in-posses-
sion has most of the obligations and
powers of a trustee in bankruptcy and
manages its assets and affairs as a fiduci-
ary for creditors and other parties in
interest. Many of the provisions dis-
cussed below apply in all bankruptey
cases, but the materials refer to the
debtor rather than the trustee to empha-
size the debtor-in-possession's role in a
chapter 11 case.
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Commercial Real
Estate Leases

A debtor may assume or reject execu-
tory contracts and unexpired leases
under section 365 of the Bankruptcy
Code. Assumption binds the bankruptey
estate to the contract or lease. Rejection
relieves the debtor and the estate from
further performance and liquidates the
counter-party’s damages for the debtor’s
breach. Under current law, the debtor

must decide to assume or reject non-resi-

dential real property leases within 60
days of the filing of the bankruptcy peti-
tion, but may obtain multiple, even
indefinite extensions on a showing of
cause. The Act amends section 365(d)(4)
to provide that the debtor’s deadline 1o
assume or reject a commercial real prop-
erty lease is the earlier of 120 days after
the filing date or the entry of an order
confirming a chapter 11 plan, provided
the court for cause may extend the dead-
line once for 90 days. The court may
grant no further extensions unless the
lessor specifically consents,

The Act will hurt retailers and other
business debtors dependent on leased
commercial real property. As a practical
matter, debtors will be forced either to
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reject valuable leases prematurely or to
assume leases that ultimately may prove
burdensome. The effect will be to
increase the power of landlords in com-
miercial cases vis a vis not only the debior
but also commercial lenders, unsecured
creditors and other parties in interest.
The Act further provides that if a debtor
assumes and later rejects a commercial
real property lease, the landlord’s admin-
istrative claim under the lease shall be
limited to obligations due for the two-
yvear period following the later of rejec-
tion or surrender of possession. The bal-
ance of the lessor's damages will be treat-
ed as a general unsecured claim. Under
current law, the landlord may claim
administrative expense priority for all
damages arising through the end of the
lease term, subject 1o a general duty to
mitigate. The two-year cap ameliorates
the negative effect of a debtor’s prema-
ture assumption under the new time lim-
its, but lessor claims under leases that the
debtor assumes and later rejects still may
be large enough to render many estates
administratively insolvent. Without limi-
tation, under the Act the landlord has no
duty to mitigate its administrative claim,
The Act also amends section 365(b) of
the Bankruptey Code with respect to a




debtor's non-monetary defaults under a
commercial real estate lease. A debtor
may assume a lease or contract over the
counter-party’s objection only if it cures
all putstanding defaults. Controversy has
arisen over how o treat non-monetary
defaults that cannot be cured retroactively
(for example, a going out of business sale
or a suspension of operations in violation
of a shopping center lease). The Act clari-
fies that if a cure is impossible, the debtor
is not required to undo the proscribed
activity as a condition to assumption.
However, the debtor must act in accor-
dance with lease provisions gaing for-
ward. Moreover, if the default is a failure
to operate according to lease require-
ments, the debtor must compensate the
landlord for any pecuniary losses.

Limitation of Exclusive
Periods

The Act limits a debtor’s ability to
extend the time to file and seek confir-
mation of a chapter 11 plan. Under cur-
rent law, the debtor generally has the

exclusive right to file a plan for the first
120 days of the case and the exclusive
right to solicit acceptance of a plan for
the first 180 days of the case. Under sec-
tion 1121(d), the court may increase or
decrease each period for cause. The
amendments provide that a court may
not extend the debtor’s 120 day period to
file a plan more than 18 months after the
filing date or the 180 day period to
obtain acceptances of a plan more than
20 months beyond the filing date. The
limits on extending the exclusive periods
are a significant departure from current
law and increase the negotiating power of
lenders and other creditors in cases
where the debtor is unable to or unwill-
ing to formulate an acceptable plan,

Single Asset Real
Estate Cases

Congress wrote the concept of single
asset real estate cases into the Bankruptey
Code in 1994, A single asset case involves
a debtor that receives substantially all its
income from a single real estate project

(excluding residential real property with
fewer than four units) and has no other
substantial operations. Under section
362(d)(3), the automatic stay terminates
with respect to the secured creditor’s
rights against collateral in a single asset
case unless, within 90 days of the filing
date, the debtor has either filed a plan of
reorganization that has a reasonable pos-
sibility of being confirmed within a rea-
sonable time or commences monthly
payments to the secured creditor in an
amount equal to interest at a current fair
market rate (not necessarily the contract
rate} on the value of the creditor'’s inter-
est in the collateral. The secured lender is
entitled to interest payments under sec-
tion 362(d)(3) even if it is not entitled to
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adequate protection payments (that is,
even if the creditor’s interests are not
harmed by a decline in the value of the
property). Under current law, application
of these provisions is limited by the defi-
nition of “single asset real estate” to apply
only to cases where the secured debt is
$4,000,000 or less.

The Act eliminates the $4,000,000 cap.
As a result, all single asset real estate
projects will be subject to section
362(d)(3), regardless of the amount of
secured debt, The Act further provides
that interest payments must be equal to
the non-default contract rate on the
value of the creditor's interest in the cal-
lateral, even if the “current fair market
rate” is less. The amendments clarify that
the payments may be from rents or other
income generated by the collateral
regardless of lender consent (otherwise, a
debtor generally cannot use cash collater-
al over a lender's objection without pro-
viding replacement collateral). The new
law extends the 90-day period within
which the debtor must commence pay-
mient or face stay termination to the later
of 90 days or 30 days after the court finds
the debtor to be a single asset debtor.
Accordingly, a debtor may be able to
extend the 90-day period by contesting
its status as a single asset real estate
debtor. The net effect of the Act, howey-
er, is to strengthen the ability of lenders
to force a quick settlement of single asset
real estate cases on favorable terms.

Conversion and

Dismissal

The Act substantially expands the con-
ditions under which a chapter 11 case
must be dismissed or converted to chap-
ter 7 and tightens the standards under
which the court may deny a motion to
convert or dismiss, The Act also appears
to change the parties that may bring a
mation to convert or dismiss by deleting
references to the United States Trustee
and the Bankruptcy Administrator.

The Act expands the nonexclusive list
of grounds to convert or dismiss from the
current ten to 16. More importantly, the
Act substantially changes the standard of
proof in favor of the moving party.
Current law provides that the court may
convert or dismiss a case for cause. The
new law provides that upon a show of
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cause the court shall convert or dismiss
the case unless the court specifically iden-
tifies unusual circumstances showing that
such relief is not in the best interest of
creditors and the estate. To defeat a
motion to convert or dismiss, an object-
ing party must establish there is a rea-
sonable likelihood that a plan will be con-
firmed within a reasonable period of time
and, with respect to each ground for
cause (other than substantial or continu-
ing loss to ar diminution of the estate)
there is a reasanable justification for the
act or omission and the act or omission
will be cured within a reasonable time.
Finally, the Act requires the court to com-
mence a hearing on a motion to convert
or dismiss not later than 30 days after fil-
ing and to decide the motion within 15
days after the start of the hearing, unless
the movant consents to a continuance for
a specific period of time or compelling
circumnstances prevent the court from
meeting the time limits,

The new standards for converting or dis-
missing a chapter 11 case will enhance the
negotiating power of all creditors. By
increasing the ability of an isolated or
recalcitrant creditor to interfere with the
debtor’s case through motions to convert
or dismiss, the amendments also may work
to the disadvantage of creditors who have
settled with the debtor or otherwise wish w0

support the debtor’s reorganization.

Protections for Sellers

Of Goods

Section 546(c) of the Bankruptey Code
generally preserves the rights of a supplier
of goods on credit to reclaim goods from
an insolvent debtor under the Uniform
Commercial Code ("UCC™), subject to cer-
tain limitations. The seller must demyand
reclamation in writing within ten days of
receipt of the goods by the buyer/debtor or,
if the ten-day period expires after the com-
mencement of the bankruptcy case, within
20 days of receipt, The seller may not

reclaim goods from a good faith purchaser
for value under the UCC. Most courts have
held that a lender with a floating lien on
inventory is a good faith purchaser for
value whose security interest in the goods
primes the seller’s reclamation rights.

The Act modifies Section 546(c) to
extend the period for reclaiming goods
received by the debtor from ten days to
45 days from receipt. The Act further
provides that il the 45-day period expires
after the commencement of the case, a
seller may make a reclamation demand
up to 20 days after the bankruptey filing.
The Act specifies that rights of reclama-
tion are defeated by a prior security
interest in goods or proceeds, confirming
the current legal reality that reclamation
rights may have practical value only in
cases where the debtor’s inventory is
unencumbered.

More significantly, the Act amends
Section 503(b) of the Bankruptcy Code
to provide sellers the right 1o seek
allowance and payment of an adminis-
trative expense claim for the value of any
goods received by the debtor within 20
days before the date of bankruptey.
Administrative expense claims are enti-
tled to priority of payment over other
unsecured claims, A debtor generally will
not be required to pay such claims
immediately upon allowance, but will
have to provide for full payment of
administrative expense claims to obtain
confirmation of a chapter |1 plan. The
seller may obtain administrative expense
treatment even if it fails to make a timely
reclamation demand. Moreover, unlike
the seller’s rights under section 546(c),
the seller's rights under revised section
503(b] are not subject to the rights of an
ordinary course buyer, a good faith pur-
chaser or o secured lender. In addition to
increasing the chances a trade vendor will
be paid some or all of its claim, the Act
increases the leverage of trade vendors in
the debtor’s reorganization. The cost of
financing a reorganization will increase,
to the detriment of lenders as well as
debtors. Further, the administrative
expense priority for goods delivered on
the eve of bankruptcy may affect prefer-
ence claims against vendors as the
debtor/trustee faces an additional hurdle
in proving that a payment entitled the
vendor to receive more than it would
have in chapter 7.



Use and Sale of Estate
Property

The Act amends section 363 with
respect to the use, sale and lease of specific
types of estate property. These provisions
will complicate the efforts of debtors o
use and sell certain assets and may affect

creditors’ efforts 1o maximize value
through bankruptey sales, The Act pro-
vides that if a debtor, in connection with
offering a product or service 1o an indi-
vidual, has a policy prohibiting the trans-
fer of “personally identifiable informa-
tion” about the individual to unaffiliated
third parties, the debtor may not transfer
such information unless: (a) the proposed
sale or lease is consistent with the policy;
or (b) the court appoints a consumer pri-
vacy ombudsman and approves the sale or
lease after notice and a hearing and find-
ing the sale or lease would not violate
applicable non-bankruptcy law. Personally
identifiable information is defined as: the
first name (or initial) and last name; geo-
graphic address or physical place of resi-
dence; electranic mail address; telephone
number at place of residence; Social
Security account number; credit card
account number; and, if associated with
the foregoing, birth date, place of birth
and number of birth certificate, adoption
certificate, or naturalization certificate.
The consumer privacy ombudsman will
have standing 1o appear and be heard at
the sale hearing and to provide the court
with information 1o assist in the consider-
ation of the proposed sale or lease. The
court may consider the debtor's privacy
policy, potential losses, gains, costs or ben-
efits 10 consumers, and potential alterna-
tives that would mitigate privacy losses or
potential costs 1o consumers.

The new provision arises out of legiti-
mate concerns in cases where Internet-
based debtors have sought to sell contact
information on customers and visitors to
commercial Web sites. The scope of the
definition is potentially broad enough,
however, to apply to other going concern
sales involving customer lists, goodwill
and general intangibles. The ombudsman’s
compensation will be entitled to adminis-
trative expense priority, which means, in
effect, that creditors will be required 1o
fund the activities of an independent agent
that will not answer to a particular client
and will have no particular incentive to

support the sale and may be motivated to
oppose the sale regardless of the circum-
stances. A new cottage industry in bank-
ruptcy ombudsmen (see also discussion
of health care bankruptcies, below) will
work to the detriment of commercial
creditors,

The Act also limits or conditions sales by
nonprofits to for-profit corporations.
These changes will be significant in the
healthcare industry, where debtors often
are nonprofits that seek to reorganize or
liquidate through asset sales to commercial
corporations. The Act prohibits any such
sale absent compliance with applicable

The new provision
arises out of legitimate"
concerns in cases where
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non-bankruptcy law, State attorneys gener-
al have appeared in several recent health-
care bankruptcies to argue that a proposed
sale violates state law. The Act provides that
the attorney general of the state in which
the nonprofit debtor is incorporated, was
formed or does business has standing to
appear with respect 1o these issues, even if
the state otherwise is not a party. These
changes become effective as of the date of
enactment and apply to cases pending on
April 20, 2005; provided, however, that in
confirming a plan in a pending case the
court mush consider whether the changes
substantially would affect the rights of a
party in interest that acquired such rights
after the filing of the bankruptcy.

The Act provides that section 363(f)
(which governs the sale of assets free and
clear of liens and other interests) shall not

apply to sales of any
interest in a consumer
it credit transaction that is
subject to the Truth in
J Lending Act or any inter-
estin a consumer credit
(1l contract, Accordingly, the
[l purchaser of consumer
| credit paper shall remain
subject to all claims and
defenses of the consumer
under the contracts to the
same extent as if the sale
had not been conducted
- - under section 363(f).

Special Healthcare
Provisions

The Act defines “healthcare business™ as
any private or public entity primarily
engaged in offering to the general public
facilities and services for the diagnosis and
treatment of injury, deformity or disease
and surgical, drug treatment, psychiatric or
obstetric care. The Act adds section 351 to
the Bankruptcy Code, providing that a
healthcare business without funds to store
patient healthcare records under applicable
law must give a year's publication notice of
intent to destroy the records and attempt
to contact each affected patient and insur-
ance carrier directly, by mail, within 180
days. If the records are not claimed during
the one-year period, the debtor must
request by certified mail that each appro-
priate federal agency take possession of the
records. Thereafter, the debtor may destroy
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any remaining records but only through
specified methods to ensure privacy.

The Act adds section 333 to the
Bankruptecy Code, requiring appoint-
ment of a healthcare ombudsman within
the first 30 days of a health care business
case. If the debtor provides long-term
care, the court may appoint a state long-
term care ombudsman under the Older
Americans Act of 1965, The ombuds-
man’s duties include monitoring and
reporting to the court on the quality of
patient care. The ombudsman will have
access to patient records but must main-
tain confidentiality with respect to such
records,

If a healtheare business case converts
to chapter 7, the Act requires the trustee
to use reasonable best efforts to transfer
patients to a local healthcare business
that provides substantially similar care
maintains a reasonable quality of care.
The costs of a trustee or a federal agency
in closing a healthcare business, transfer-
ring patients and disposing of patient
records shall be entitled to administrative
expense priority.

Small Business Cases

The Act includes several provisions
regarding a fast-track procedure for small
businesses to weed out cases unlikely 1o
succeed and to expedite procedures for
potentially viable cases. A small business
debtor is defined as a business having an
aggregate debt of not more than $2.0
million (not including debts to affiliates
and insiders). A business under the debt
limit will not be a small business if a
creditor committee is appointed, but may
revert back to small business status if a
committee is appointed but not active.
The small business debtor will face addi-
tional reporting requirements regarding
profitability, cash flow, tax returns and
other matters. The United States Trustee
or Bankruptcy Administrator is required
to more closely monitor the small busi-
ness debtor’s activities. Without limita-
tion, the debtor must submit to an initial
interview and to an investigation into its
viability and the condition of its books
and records,

The court may extend the small busi-
ness debtor’s time to file a plan beyond
300 days after the filing of the petition
only if the debtor can prove it is more

likely than not to obtain confirmation
within a reasonable time. If the debtor
files a plan that meets all applicable
requirements, the court generally must
confirm the plan within 45 days. The Act
loosens the disclosure requirements for
small business debtors, directing courts
to take the size and complexity of a case
into account in determining whether dis-
closure is adequate and allowing courts
to dispense with a disclosure statement
altogether if the plan contains adequate
information. Further, the court may
approve a disclosure statement on a con-
ditional basis, on limited notice, subject
to final approval on full notice at the
confirmation hearing, The Act also
includes a new exception to the automat-
ic stay in serial filings by a small business
debtor.

Individual Chapter 11
Cases

The Act makes several refinements in
chapter 11 cases filed by individuals. Most
of the changes are intended to make indi-
vidual chapter 11 plans look more like
chapter 13 plans. Under the new law, a
plan of an individual that provides for less
than full payment of unsecured claims
may not be confirmed unless the value of
property to be distributed to unsecured
creditors is not less than the amount of the
debtor's projected disposable income dur-
ing the five-year period beginning on the
date that the first payment is due under
the plan. If the disposable income test is
satisfied, an individual debtor may retain
property in the estate even though unse-
cured creditors are not paid in full, so long
as the debtor pays all required domestic
support obligations. This change suspencds
application of the “absolute priority rule”
in individual chapter 11 cases, which is of
arguable practical effect under current law.

In another nod to chapter 13, the Act
provides that an individual debtor may
modify a chapter 11 plan to increase or
reduce the amount of payments, to extend
the time period for payments, or to alter
the amount of distribution to a creditor
whose claim is treated by the plan.
Similarly, the amendments provide that
an individual chapter 11 debtor shall not
receive a discharge until completion of all
payments under the plan, unless for cause
shown, Under existing law, the discharge



is entered upon confirmation. However,
the court may grant a discharge after con-
firmation to an individual debtor who has
not completed payments under the plan if
the value of the amount of property dis-
tributed under the plan on account of
each unsecured claim is not less than the
amount that would have been paid in a
chapter 7 and modification of the plan is
not practicable. Finally, the Act tightens
the requirements for the discharge of an
individual debtor who engaged in felonies
related to the abuse of the Bankruptcy
Code, securities violations or any criminal
act, intentional tort or willful or reckless
misconduct that causes serious physical
injury or death to another individual in
the preceding five years.

The Act expands property of the estate
in an individual's chapter 11 to include
everything the debtor owns as of the
petition date plus all property, including
earnings from services performed by the
debtor, acquired after commencement of
the case but before the case is closed, dis-
missed or converted. Under current law,

muost courts have held that an individual
debtor’s post-petition wages and salary
were not part of the estate.

Preferences

Creditors receiving payment on claims
against a debtor on the eve of bankruptey
may be required to return the payments
to the bankruptcy estate under section
547(b) of the Bankruptcy Code. The
debtor (or trustee) may avoid as a prefer-
ence any transfer of an interest of the
debtor in property: (1) to or for the ben-
efit of a creditor; (2) for or on account of
an antecedent debt owed by the debtor
before the transfer was made; (3) made
while the debtor was insolvent; (4) made
on or within 90 days before the filing of
the petition (or on or within a year
before the filing of the petition if the
transfer was to an insider); and (5) that
enables the creditor to receive more than
it would have if the case were a case
under chapter 7, the transfer had not
been made, and the creditor received

payment of such debt to the extent pro-
vided by the Bankruptcy Code,

The theory behind the preference
statute is that creditors receiving payment
have been “preferred” over creditors not
receiving payment and, to promote equal-
ity of treatment, preferential transfers
should be returned to the estate and redis-
tributed ratably to all creditors. Such logic
tends to work better for lawyers than busi-
ness people, who generally find public
policy an inadequate rationale for return-
ing payments to which they were entitled.
The inability to collect a bad account usu-
ally is a less of an emotional issue for a
business than being forced to give back an
account already collected.

The Act provides significant relief to
preference defendants. First, section
547(c) of the Bankruptcy Code creates a
number of affirmative defenses. One of
the most significant is the ordinary course
of business defense under subsection
(c}(2}, which provides that a transfer is
not avoidable to the extent such transfer
was: (1) in payment of a debt incurred in
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the ordinary course of business or finan-
cial affairs of the debtor and the defen-
dant; (2) made in the ordinary course of
business or financial affairs of the debtor
and defendant; and (3) made according
to ordinary business terms. The second
prong of the defense is subjective, based
on the course of dealing between the par-
ties. The third prong is objective, based
on industry standards. Under current law,
the preference defendant has the burden
of proving all three elements,

The Act greatly simplifies the ordinary
course of business defense by changing the
and in subsection (c){2) to an or, so that
the defendant does not have to prove both
the subjective and objective tests but only
one of them. Hence, under the new law, to
excepl a transfer from avoidance as a pref-
erence a defendant will have to prove (1)
the transfer was in payment of a debt
incurred in the ordinary course of business
and (2) the transfer was made in accor-
dance with the course of dealing between
the parties or according to industry stan-
dards. The existence of a viable affirmative
defense often is the most important ele-
ment in negotiating the settlement of a
preference claim. The Act will provide
preference defendants with additional bar-
gaining power in settlement discussions,

In addition to providing a more defen-
dant-friendly ordinary course of business
defense, the Act significantly alters the cost-
benefit analysis of litigating smaller prefer-
ence actions. Under current law, a trustee
can profit greatly from filing large numbers
of small preference claims in the debtor’s
home forum. Even if the claims are weak or
subject to valid defenses, defendants in for-
cign jurisdictions rarely can justify the eco-
nomics of defending the claim and are
forced to settle quickly to avoid expense,
Pursuant to the Act, revised section 547(c)
will preclude a defendant’s preference lia-
bility on transfers totaling less than $5,000
in the aggregate. Further, the Act revises 28
U.S.C. § 1409 to provide that an action to
avoid a non-consumer debt against a non-
insider for less than $10,000 must be
brought in the district in which the defen-
dant resides. The Act will reduce the num-
ber of nuisance preference claims and alle-
viate the pressure on businesses to pay
preference demands because the amount is
too small to justify a defense.

The Act also extends protections to
secured creditors. A transfer under section
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547(b) may include the perfection of a
lien or security interest. The perfection of
a lien to secure an antecedent debt, there-
tore, may be avoided as a preference,
depriving an otherwise secured creditor of
its collateral. Under the current version of
section 547(c)(3]), a purchase money secu-
rity interest cannot be avoided as a prefer-
ence if the lender perfects within 20 days
of the debtor’s receipt of property. The
Act extends the period to 30 days. The
perfection of a purchase money security
interest within 30 days will relate back to
the date of the debtor's receipt for prefer-
€NCe PUrposes.

Similarly, under section 547(e), the per-
fection of any lien or security interest
relates back to the date of attachment il
perfected within ten days. The Act revises
subsection (e) to increase the secured
lender’s grace period to 30 days, The Act
also amends section 362(b) to allow the fil-
ing of financing statements and other acts
of perfiection during the extended grace
period. These relation-back provisions
provide protection only from preference
attack. They do not affect state law rules
regarding perfection or lien priority.
Maoreover, the Act does not amend the
trustee’s powers under section 544 of the
Bankruptey Code to avoid security inter-
ests that are unperfected as of the filing
date. If the debtor files bankruptey during
the grace periods provided by sections
547(cH3) and (e), the lender may be able
to eliminate preference exposure, but the
security interest remains at risk. The Act
does not, therefore, change the importance
of prompt perfection of security interests.

Of further note to lenders and other
creditors relying on insider guaranties, the
Act revises section 547 to provide that
transfers between 90 days and one year
before the bankruptcy filing may be avoid-
ed only with respect to a creditor who is
an insider. This change represents
Congress' second effort to address the so-
called Deprizio doctrine, Section 547(b)
provides for the avoidance of transfers to
or for the benefit of a creditor. Payments
tor a third party creditor holding an insider
guaranty are also for the benefit of the
insider, whose exposure under the guaran-
ty is reduced (and who also is a creditor by
virtue of his contingent subrogation rights
against the debtor). In Levit v. Ingersoll
Rand Fin. Corp. (In re V.N, Deprizio Constr,
(o}, 874 E2d 1186 (7th Cir. 1989}, the

court applied a literal reading of section
547 to hold that a non-insider creditor was
subject to the extended one-year reach-
back period for payments that benefited an
insider guarantor, Congress tried to fix the
problem in 1994, but got only halfway, by
providing that such preferences could not
be recovered from the non-insider. The Act
appears to close the Deprizio loop by pre-
venting the avoidance of payments made
to non-insiders more than 90 days prior to
bankruptcy,

Fraudulent Transfers

Section 548 of the Bankruptey Code
empowers a trustee or DIP to avoid trans-
fers the debtor made with actual intent to
hinder, delay or defraud creditors.
Constructively fraudulent transfers also
are avoidable, regardless of intent, if the
debtor was insolvent or undercapitalized
at the time of the transfer and received
less than reasonably equivalent value, The
Act amends section 548(a)(1) to apply to
transfers occurring within two years of the
filing of the bankruptcy petition. The cur-
rent reach-back period is one year. This
provision only applies to cases filed one
year after enactment (April 20, 2006).
Because the reach-back period expands,
some litigants next year potentially will
face the anomalous situation of a transfer
sheltered from fraudulent transfer attack
because the debtor filed bankruptcy too
early rather than too late.

The Act adds a new subsection {e) to
section 548 to expand the definition of
fraudulent transfer to include tansfers by
a debtor to a self-settled trust or similar
device within ten years of bankruptcy if
the debtor is a beneficiary of the trust and
made the transfer with intent to hinder,
delay or defraud creditors, The amend-
ment provides a new weapon to battle
fraudulent asset protection strategies, but
applies only to transfers involving actual
intent and not to constructively fraudulent
transfers by insolvent debtors receiving less
than reasonably equivalent value.

The Act provides that a benefit to an
insider under an employment contract
may be avoided as a fraudulent transfer if
it was not made in the ordinary course of
business. Under this provision, a showing
of actual intent to defraud and a showing
of insolvency is not necessary. The
extraordinary nature of the payment, in
and of itself, subjects the transfer to



avoidance, unless the debtor received rea-
sonably equivalent value in exchange for
the transfer. This provision becomes
effective on the date of enactment but is
applicable only to cases filed on or after
the date of enactment (April 20, 2005).

Executive

Compensation

The Act prohibits payment of retention
bonuses to insiders (generally, officers,
directors and principal owners of the
debtor) unless the court finds that each
affected individual has an outstanding job
offer from another business at the same or
greater rate of compensation and the serv-
ices provided by the person are essential to
“the survival of the debtor’s business” (not
merely necessary to the debtor’s reorgani-
zation or o maximize asset values), In
addition, retention bonuses are capped.
The Act also prohibits severance payments
to an insider unless the payment is part of
a program generally available to all full
time employees and the amount of the
payment is not greater than ten times the
amount of the mean severance pay to non-
management employees during the calen-
dar year. The Act prohibits other transfers
or obligations outside the ordinary course
of business for the benefit of officers, man-
agers or consultants “not justified by the
facts and circumstances of the case” which
may limit the debtor's ability to pay for
D&O insurance on behalf of officers and
directors. The amendments provide relief
to creditors on a particularly galling issue
{increasing pay to insiders who presided
over the debtor’s bankruptey), but eredi-
tors may suffer the consequences if debtors
are unable to retain key employees.

Creditor Committees

The Act gives bankruptcy courts addi-
tional authority over the compasition of
creditor committees and imposes addition-
al rights and obligations on committee
members, Under current law, the United
States Trustee or Bankruptcy Administrator
has the authority to name and change
committee members, The new law provides
that the bankruptcy court may order a
change in membership to ensure adequate
representation of creditors. Without limita-
tion, the court may ovder an increase in the
number of committee members to include

small business concerns that dispropor-
tionately may be affected by nonpayment
of claims. This change may be significant
both for smaller creditors and institutional
bondholders that tend to dominate com-
mittees in larger cases,

The Act amends section 503(b)(4) of
the Bankruptcy Code to eliminate the
right of a committee member to seek
compensation for attorneys and account-
ants retained in connection with per-
forming committee duties. Committee
members retain the nght to seek com-
pensation of other reasonable and neces-
sary expenses under section 503(b)(3).

The Act requires committees to provide
information to creditors who are not mem-
bers of the committee. While increasing
unsecured creditors’ access to information,
this provision raises dangers for debtors
and other parties. Members of an official
committee have a fiduciary duty to main-
tain confidentiality. Creditors who are not
members of a committee do not have simi-
lar duties. By requiring the committee to
turn over information to general unsecured
creditors, the new law unintentionally may
force the public disclosure of financial,
pricing, trade secret and other sensitive
information. The new law does not provide
a mechanism by which a committee can
refuse to release information or a court can
order such information not be disclosed.
Debtors and other parties in interest will
have to be careful about sharing confiden-
tial information with committees,

Summary: The Trend

Frovisions in the Act not discussed
above generally follow a consistent theme:
The business debtor faces new and serious
hurdles to emerging from chapter 11
under a plan of reorganization. A number
of additional provisions in the Act materi-
ally will increase a debtor’s cash needs
early in the case and the burden of admin-
istrative and other priority claims through
confirmation. For example, the Act essen-
tially doubles the cap and the reach-back
period for priority wage claims, The Act
also expands the lien, priority and other
rights of federal, state and local taxing
authorities and limits the debtor’s flexibili-
ty in dealing with tax claims in its plan.
Further, the Act allows utilities to insist on
cash deposits or other cash equivalents to
ensure post-petition utility services to the
debtor. Debtors (and lenders) will con-

front additional challenges (and opportu-
nities) in financing chapter 11 cases,

The trend over the last decade has been
against the reorganization and survival of
businesses in chapter 11. Chapter 11 pre-
dominantly has become a mechanism to
sell the debtor’s assets as a going concern.
The trend often is salutary for the enterprise
value as a whole, preserving the value of the
assets under new ownership, free and clear
of debts and with greater capitalization and
management resources. Facilitating the sale
of businesses is a perfectly valid use of
chapter 11. A sale can be the best means of
saving jobs and maximizing the return to
creditors, but rarely preserves equity inter-
ests in the debtor. For good or ill, the Act is
likely to accelerate the trend towards the
sale of businesses out of chapter 11.

Conclusion

Chapter 11 traditionally has balanced
the interests of the debtor and other par-
ties to a bankruptcy case. The Act signifi-
cantly alters the balance by weakening the
debtor’s position and providing important
new rights to particular parties in interest.
By altering the balance against the debtor,
the Act will complicate the efforts of unfa-
vored creditors to protect their interests in
chapter 11. Now, more than ever, business-
es should not enter chapter 11 without a
clear exit strategy and open communica-
tion with all creditor groups, Similarly, if
enterprise value is to survive the claims of
particular constituencies favored by the
Act, creditors must work with debtors in
good faith to expedite and streamline the
negotiation of a consensual plan. i
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BY H. WILLIAM WASDEN AND KRISTIN TAYLOR ASHWORTH

Introduction

A s most Alabama practitioners know, absent a contractu-

A al relationship or a bargaining unit restriction, workers
A X in Alabama generally are employed “at-will.” McClain v.
Coca-Cola Bortling Co., 578 So. 2d 1299, 1300 (Ala. 1991) (cit-
ing Howard v. East Tennessee, Virginia, & Georgia Ry., 8 50. 868,
868-69 (Ala. 1890)), Accord, Webb Wheel Products, Inc. v.
Hanvey, 2004 Ala, LEXIS 346 *1, *18 (Dec. 30, 2004, Ala,) (cit-
ing Hoffiman-LaRoche, Inc. v. Campbell, 512 50. 2d 725, 728
(Ala. 1987)). In other words, an employer or an employee can
terminate the employment relationship for a good reason, a bad
reason or no reason at all. Coca-Cola Bortling Co. Consol. v,
Hollander, 885 So, 2d 125, 120 (Ala. 2003) (citing Wal-Mart

Stores, Inc. v. Smitherman, 872 So. 2d 833, 838 (Ala. 2003)
(quoting Culbreth v. Woodham Plumbing Co., 599 So. 2d 1120,
1121 (Ala. 1992))).

However, over the years, the Alabama legislature has carved
out various exceptions which afford limited protections to at-
will employment relationships under various circumstances.
These circumstances included discriminating on the basis of
jury service, Ala. Code § 12-16-8.1 (2004), and retaliation
against workers' compensation claimants, Ala. Code § 25-5-11.1
(2004), The most recent protection afforded to workers in
Alabama is Alabama's Age Discrimination in Employment Act,
Ala, Code §% 25-1-20, et seq. (2004) ("AlaADEA"). This statute
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prohibits employers from discriminating against applicants
for employment or employees 40 years of age or older on the
basis of age; consequently, inter alia, under the AlaADEA, an
employer may not terminate a covered employee because of

the employee's age.

The AlaADEA was enacted in 1997 and, thus, is a rela-

tively new statute. Given its short history and the predom-
inance of claims under the corresponding federal statute,
Alabama courts only have limited experience with
AlaADEA claims. That circumstance contributed to the
state of confusion that developed between Alabama's
federal district courts regarding the appropriate limita-
tion periods for AlaADEA claims. See cases discussed
infra. For that reason, when the Eleventh Circuit Court
of Appeals in Jortes v. Dillard’s, Inc., 331 E3d 1259
(11th Cir, 2003} recently was confronted with the con-
fusion surrounding the AlaADEA's statutes of limita-
tions, it certified the following question to the
Alabama Supreme Court: “[w]|hat is the applicable
limitations period for a claim brought under the
|AlaADEA]." The supreme court answered the
question in Byrd v. Dillard's, Inc., 2004 Ala.
LEXIS 79 (Apr. 2, 2004, Ala.).

This article will review the origin of the
previous confusion between Alabama’s fed-
eral district courts regarding the AlaADEA's
statutes of limitations and how those courts
attempted to logically reconcile conflicting
applications of the AlaADEA's limitation peri-
ods. Additionally, this article will discuss the
supreme court’s holding in Byrd wherein it
finally deciphered the AlaADEA's statutes of
limitations language and, in doing so, clearly
outlined the AlaADEA's alternative limita-
tion periods.

Please note that this article is not meant
to provide a complete analysis or overview
of the AlaADEA. The practitioner should
review the AlaADEA itself and the inter-
pretive cases and articles related thereto
for a thorough discussion of the scope
and application of the AlaADEA.

Why the Confusion
Over the AlaADEA's
Statutes of

Limitations?

The reason for the confu-
sion over the appropriate
limitation periods for
AlaADEA claims is quite
simple: the AlaADEA
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adopts the federal Age Discrimination in Employment
Act, 29 U.S.C. §§ 621, ef seq. (2004) (“FedADEA"),
limitation periods but does not include an adminis-
trative exhaustion requirement.

The AlaADEA provides that *. . . the remedies,
defenses, and statutes of limitations, under [the
AlaADEA] shall be the same as those authorized by

the |FedADEA| except that a plaintiff shall not be
required to pursue any administrative action or

remedy prior to filing suit . . ." Ala. Code § 25-1-29.

Therefore, to determine the appropriate statutes of

limitations under the AlaADEA, one must under-
stand the Fed ADEA's limitation periods.

The limitation periods under the Fed ADEA are
guided by its administrative exhaustion require-
ment. In short, the FedADEA provides that
before a complainant may bring a civil action,

he/she must exhaust hisfher administrative

remedies. 29 US.C. § 626(d) (2004). First, a

complainant must file a charge of discrimina-

tion with the Equal Employment Opportunity
Commission (“EEOC") within 180 days of the
alleged discriminatory act, 29 US.C. §
6260d)(1). If the EEQC fails to act on the
charge within 180 days of the filing of the
charge or dismisses the charge, it should
issue a right-to-sue notice to the com-
plainant-the complainant then has 90
days from the issuance of the right-to-
sue notice to file a lawsuit, 29 US.C. §
626(d)(1) & (e). Typically, if a com-
plainant fails to meet the 180-day and/or
90-day administrative time limits, a subse-
quent civil action by the complainant
based on the facts alleged in the charge of
discrimination will be time-barred. Jones,

331 F.3d at 1263-68 (discussing the fact
that under appropriate circumstances,
the Fed ADEA’s statute of limitations
may be equitably tolled).

Although the AlaADEA adopts the
Fed ADEA’s statutes of limitations, it
does not require a plaintiff to exhaust
any administrative remedies before

bringing a civil action: ", , . a plaintiff
shall not be required to pursue any
administrative action or remedy prior
to filing suit . . ." Ala. Code § 25-1-29.
Thus, prior to Byrd, *[t]o comply
with the AlaADEA, [a court deal-
ing with an AlaADEA claim had
to] resolve the problem of
meeting the AlaADEN's seem-
ingly conflicting requirements



that, on the one hand, the Fed ADEA's statute of limitations
applies to AlaADEA claims, while, on the other hand, the

Fed ADEA's administrative exhaustion requirement, which is the
basis for its statute-of-limitations requirement, does not apply
to such claims.” Robinson v. Regions Fin, Corp., 242 F. Supp. 2d
1070, 1073 (M.D. Ala. 2003).

Courts Attempt to Make Sense of
The AlaADEA's Limitation Periods

Before Byrd, three of Alabama's federal district courts
attempted to reconcile the AlaADEA's statutes of limitations
provision with that of the FedADEA in light of the Fed ADEA's
administrative exhaustion requirement, all reaching different
conclusions.

First, the Northern District of Alabama, Western Division
held that “[t]he clear import of the AlaADEA . . . is to adopt, at
the longest, a 180-day statute of limitations for actions brought
pursuant to the |AlaADEA] .. ." Jones v Dillard’s, Inc., 2002 USS.
Dist. LEXIS 26769 *1, *44 (May 30, 2002, N.DD. Ala.). Thus,
under Jones, an employee would have 180 days from the date of
the alleged discriminatory act to file his/her AlaADEA civil
action or otherwise, be time-barred. Alternatively, after Jones,
the Northern District of Alabama, Southern Division found
that the AlaADEA “is silent as to the limitations period” and
held that Alabanta Code $ 6-2-38(1)-which provides for a two-
year statute of limitations when the Alabama Code does not
otherwise specify the appropriate limitations period-applies to
AlaADEA claims. Dooley v. Autonation USA Corp., 218 F. Supp.
2d 1270, 1276-77 (Aug. 21, 2002, N.D. Ala.). Contra Robinson,
242 F. Supp. 2d at 1072 (" Dooley ignores the AlaADEA's plain
language|] which provides for a statute of limitations that is the
same as that in the FedADEA."). Finally, the Middle District of
Alabama, Northern Division declared that “an employee would
have a viable AlaADEA claim if she filed that claim either (a)
within the time period that a timely parallel FedADEA claim is
filed or (b) within 450 days of the act of discrimination,
whichever is longer.” Robinson, 242 F. Supp. 2d at 1078. The
court’s 450-day calculation in Robinson was based on the 180
days a complainant has to file an EEOC charge, plus the 180
days the EEOC can either act on the charge or issue a right-to-
sue letter, plus the 90 days the complainant has to file a civil
action once hefshe receives a right-to-sue letter. Id. In other
words, the 450-day limit “reflect{ed] the time that an employee
with a FedADEA claim would typically have, tinder . .. the
Fed ADEA without time extensions, to file a judicial complaint
after the discriminatory act.” 1d.

Obviously, if not resolved, the disagreement over and confu-
sion surrounding the AlaADEA’s statutes of limitations could
have led to inconsistent results throughout the courts and cre-
ated an incentive—undoubtedly, a justified incentive-for plain-
tiffs to forum shop. For example, if a plaintiff filed an AlaADEA
claim 365 days after the alleged discriminatory act, he/she
would have a timely claim if it was filed in the Northern

District of Alabama, Southern Division (since Dooley would
apply a two-year limitations period to AlaADEA claims) or in
the Middle District of Alabama, Northern Division (since
Robinson would apply at least a 450-day limitations period to
AlaADEA claims), but not in the Northern District of Alabama,
Western Division (since Jones would apply a 180-day limitations
period to AlaADEA claims). Or, a plaintiff who filed an
AlaADEA claim 500 days after the alleged discriminatory act
would have a timely claim if it was filed pursuant to the
Morthern District of Alabama, Southern Division's two-year
statute of limitations for such claims, but not if it was filed in
the Northern District of Alabama, Western Division (because of
Jones) or Middle District of Alabama, Northern Division
(because of Robinson and assuming there was not a correspon-
ding FedADEA claim that extended the limitations period).

Additionally, amidst the atmosphere of disagreement and
confusion, plaintiffs might altogether have been discouraged
from bringing their AlaADEA claims because of the uncertainty
as to whether their claims were time-barred. Likewise, attorneys
might have been hesitant to represent AlaADEA plaintiffs for
fear that their time, energy and resources would be spent on
time-barred AlaADEA claims that ultimately would be judicial-
ly disposed of on the basis of such untimeliness.

Byrd v. Dillard’s, Inc.: Deciphering
The AlaADEA's Statutes of
Limitations Language

Apparently recognizing the potential problems that could
result from the AlaADEA statutes of limitations conundrum,
the Middle District of Alabama, Northern Division noted in
Robinson that although Alabama courts could each put their
own spin on the AlaADEA statutes of limitations language, ulti-
mately the “issue [would have to be] resolved by the Alabama
Supreme Court.” 242 F. Supp. 2d at 1078. Fortunately, the
Supreme Court of Alabama had an opportunity to do so in
Byrd when the Eleventh Circuit certified the question.

Byrd v. Dillard’s, Inc.

Gerda Byrd ("Byrd") became employed with a Gayfer’s
department store in Tuscaloosa, Alabama in 1975. In 1998,
Dillard’s, Inc. ("Dillard’s”) purchased Gayfer’s but offered all
Gayfer's employees employment with Dillard’s. With Dillard’s,
Byrd was made an assistant area sales manager (“"AASM™) and
received the same amount of pay she received while employed
with Gayfer’s. Byrd learned later that Dillard’s was permanently
eliminating the AASM position, and rather than accepting an
alternative management position (per Dillard’s restructuring
plan), she accepted severance pay and terminated her employ-
ment with Dillard’s in May 1999 when she was 50 years old.

However, upon speaking with Andy Poole (*Poole™), Dillard’s
operations manager, on June 8, 1999, Byrd learned that Dillard's
was reinstating the AASM position, Soon thereafter, Dillard’s
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hired Tiffany Winters {“Winters”), a woman Poole allegedly
called "young and pretty,” for an AASM position in October
1999, thereby prompting Byrd to file an EEOC charge for age
discrimination under the FedADEA on February 24, 2000,

When Byrd filed a civil action in the Northern District of
Alabama, Western Division in December 2000 asserting, inter alia,
FedADEA and AIMADEA claims, Dillard’s moved for summary
judgment on the basis that those claims were untimely. Jones, 2002
U.S. Dist. LEXIS 26769 at *37. Specifically, Dillard’s argued that
Byrd's Fed ADEA claim was time-barred because, having filed her
EEOC charge on February 24, 2000, she failed to file her charge
within 180 days of June 8, 1999, the date on which Byrd was
informed that Dillard’s intended to hire a new AASM and, hence,
learned of the alleged discrimination. Yet, Byrd asserted that the
180-day filing period did not begin 1o run until Winters actually
was hired into the AASM paosition in October 1999 “because that
was the first point at which she suspected that she had been dis-
criminated against on account of her age” Id. at *38. The court
disagreed with Byrd, however, concluding that her FedADEA claim
was time-barred because “prior to the 180-day period leading up
to her EEOC charge, she had reason to believe, and actually did
believe, that Dillard's had discriminated against her on the basis of
her age in vialation of the [FedADEA]" Id. at *41.

With respect to Byrd's AlaADEA claim, Dillard’s argued that
it also was time-barred:

[D]illard's points out that there are two time limits in the
[FedADEA]: an aggrieved individual must file a charge of
discrimination with the EEOC within 180 days of the
complained-of event and must file his or her complaint
in federal court within 90 days of receiving his or her
right to sue letter from the EEOC. It argues that because
these are the only limitations periods present in the
|FedADEA], the Alabama legislature clearly intended that
parties filing suit under the [AlaADEA] are subject to, at
the longest, a 180-day statute of limitations, Dillard's
asserts that because the [FedADEA's] former two-year
statute of limitations was repealed well before the
Alabama legislature passed the [AlaADEA], the legislature
clearly did not intend a two-year statute of limitations to
apply to actions brought pursuant to the [AlaADEA].

Id. at *42-43, Byrd countered that the FedADEA's time limits
are merely administrarive guidelines which cannot be applied 1o
AlaADEA claims (since the AlaADEA has no administrative
exhaustion requirement) and, therefore, Alabama’s default two-
year limitations period in § 6-2-38(1) was applicable 1o
AlnADEA claims.

As with the FedADEA daim, the court disagreed with Byrd
and concluded that, at most, AlaADEA claims had to be filed
within 180 days of the date of the alleged discrimination and
consequently, her AlaADEA claim was untimely:

| W]hen debating and passing the [AlaADEA], the

Alabama legislature was certainly in possession of the

knowledge that the two-year statute of limitations that
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had formerly applied to the [FedADEA| had been
repealed by Congress and that the only limitations peri-
ods remaining in the [Fed ADEA] were the 90-day dead-
line by which to file suit after receipt of a right to sue let-
ter and the 180-day deadline by which to file a charge of
discrimination with the EEOC . . . [T]hese deadlines are
not jurisdictional but, instead, serve as a form of statute
of limitations, complete with the power to entirely bar
suit on an otherwise valid discrimination claim. The leg-
islature presumably knew that the courts had treated
these deadlines as statutes of limitations when it chose to
adopt the “statutes of limitations ... authorized by the
|FedADEA]" for the [ALAADEA]. The clear import of Ala.
Code § 25-1-29, then, is to adopt, at the longest, a 180-day
statute of limitations for actions brought pursuant to the
[AlaADEA]. ..

Id. at *43.

Byrd appealed the entry of summary judgment in favor of
Dillard’s 1o the Eleventh Circuit.

Initially, the Eleventh Circuit applied the equitable tolling
doctrine and concluded that Byrd's 180-day time period for fil-
ing the EEQC charge did not begin to run until October 1999
when Byrd learned that Winters had been hired, "notwithstand-
ing her earlier suspicion of age discrimination.” Jones, 331 F3d
at 1266. As such, her EEOC charge was timely filed, and conse-
quently, the Court vacated the summary judgment entered in
Dillard’s faver on the FedADEA claim. Id.

The Court then confronted Byrd's AlaADEA claim and the
statutes of limitations issue related thereto, The Eleventh
Circuit noted that because the FedADEA's limitation periods
are subscribed by certain administrative requirements, “it is dif-
ficult, if not impossible, to transfer them to the [AlaADEA]" Id.
at 1269. Would the Fed ADEA's 90-day limitations period apply
or instead, would the FedADEA’s 180-day limitations period
apply? Could the FedADEA's 90-day and 180-day limitation
periods be combined to provide an AlaADEA plaintiff with 270
days from the date of the alleged discrimination to file a civil
action? Alternatively, would § 6-2-38(1)'s two-year default limi-
tation period apply? The Court also pointed out the possibility
that the "variable rule” outlined in Robinson might apply. Jones,
331 E3d at 1269 n.5.

Thus, recognizing the disagreement between Alabama’s feder-
al district courts and the absence of guidance from Alabama's
state courts regarding the AlaADEA's statutes of limitations and,
rather than taking a "guess” as to whether Byrd's AlaADEA
claim was time-barred, the Eleventh Circuit certified the ques-
tion “[w]hat is the applicable limitations period for a claim
brought under the [AlaADEA]" to the Alabama Supreme
Court. Id. at 1269. The Eleventh Circuit declined to remand the
case until it had a cdlear ruling from the supreme court.

When answering the certified question in Byrd, the supreme
court stated that because the AlaADEA has no administrative
exhaustion requirement, in addition to the fact that it uses the
plural “statutes” when mandating that the . . . statutes of limi-



tations, under [the AlaADEA| shall be the same as those
authorized by the [Fed ADEA]", the AlaADEA gives effect to
both the 90-day and 180-day limitation periods under the
FedADEA. 2004 Ala. LEXIS 79 at *8-9. Indeed, the court had no
problem applying the Fed ADEA's statutes of limitations to
AlaADEA claims when it outlined two alternative AlaADEA
statutes of limitations.

Deciphering the AlaADEA's
Statutes of Limitations Language

The 180-day limitation period

As to the 180-day limitations period, the court held that if a
plaintiff files an AlaADEA claim in a state court within 180 days
of the alleged discrimination (i.e., the amount of time within
which a complainant has to file an EEOC charge for an alleged
FedADEA violation), the plaintiff’s claim is timely. Thus, a
short-and-sweet rule: the plaintiff has 180 days from the date of
discrimination to file an AlaADEA claim in a state court.

The 90-day limitation period

As to the Fed ADEA’s 90-day limitations period, the court held
that if a plaintiff timely files an EEQC charge (presumably for a
parallel Fed ADEA claim since the AlaADEA does not require a
discrimination charge be filed) and subsequently receives a right-
to-sue letter, the plaintiff has 90 days from receipt of the right-to-
sue letter to file an AlaADEA claim in a state court (i.e., the
amount of time within which a complainant has to file a civil
action under the FedADEA after receiving a right-to-sue notice).
Under this scenario, a plaintiff has a longer period of time to file
his/her AlaADEA claim: The plaintiff has 180 days to file his/her
EEQC charge, plus the time period the EEOC retains the charge,
plus 90 days after the EEOC issues a right-to-sue notice.
However, in this situation a plaintiff will have two time limits
with which he/she must comply: the 180 days to file the EEOC
charge and the 90 days to file a civil action once the right-to-sue
notice is issued. Thus, although a plaintiff has the benefit of hav-
ing a longer period of time to file his/her AlaADEA claim, he/she
has two opportunities to run afoul of the time limits, and a fail-
ure to meet either one of the time limits presumably will result in
the claim being time-barred.

It is important to note that under either statute of limitations
scenario, an AlaADEA plaintiff must take some kind of action
within 180 days of the alleged discrimination in order to preserve
hisfher claim-he/she must either file his/her claim in a state court,
or he/she must file an EEOC charge. Only under the second sce-
nario does the 90-day period become relevant, which does not
even occur until after the EEOC has issued a right-to-sue notice.

Once the supreme court answered the Eleventh Circuit’s cer-
tified question, the Eleventh Circuit, pursuant to Byrd, vacated
the summary judgment entered in favor of Dillard’s on the
AlaADEA claim. When doing so, the Court set forth Byrd’s
holding and then summarily stated, *[a]ccordingly we vacate
the entry of summary judgment to Dillard’s on the.. ..

[AlaADEA] claim . . 7, but declined to fully discuss its reason
for vacating the summary judgment. Jones v. Dillard's, Inc., 368
F3d 1278, 1279 (11th Cir. 2004). Presumably, it did so because
it found Byrd’s AlaADEA claim timely under the 90-day limita-
tion period. In other words, recall that after invoking the equi-
table tolling doctrine, the Court concluded that Byrd's EEOC
charge was timely filed within 180 days of the alleged discrimi-
nation and therefore, vacated the summary judgment entered
on the FedADEA claim. Thus, because Byrd timely filed an
EEQC charge within 180 days of the alleged discrimination and
(presumably) filed her civil action within 90 days of the EEOC's
issuance of the right-to-sue notice, her AlaADEA claim was
timely under the 90-day limitations period.

Conclusion

The AlaADEA affords certain protections to at-will employees
that they otherwise would not have under state law. However,
understanding the AlaADEA's limitation periods has been diffi-
cult and obviously was a recurring source of confusion for
employees, their counsel and the courts, thereby diminishing the
AlaADEA's protections by unnecessary procedural impediments.
Although the supreme court now has clarified the AlaADEA's
statutes of limitations language, complying with the staggered
filing deadlines will continue to present a procedural hazard for
AlaADEA plaintiffs and their counsel. It also should be noted
that the Byrd Court did not indicate whether the AlaADEA's
limitation periods will be subject to equitable tolling as are the
FedADEA's limitation periods. See ]. Sheffield & B. Bostick, 59
Ana. L. Rev. at 114 (“|Allabama courts will have to determine
whether the limitations period is subject to equitable tolling.”).
Consequently, it is safe to assume that despite the guidance
found in Byrd, AlaADEA claims will continue to present varia-
tions on issues of timeliness and the question regarding equi-
table tolling will have to be addressed soon. - ]

H. William Wasden

H. Williom Wasden &5 a sharholder with tha Mobibo firm of Bowion,
Latta & Wasden, Wasdan received his J.0, from the Cumberland
Sehodl of Law of Sermifand Untvarsity in 1981, Ha has sorved 83 &
spaaker and panalist for employment seminars and human resounes
conlerences and cutrently sarves as an employment gricvance arbj-
trator end heasing officer for public employess.

| Wristin Taylor Ashworth

Kristin Talor Ashwvoeth ks an associate with the Mobile firm of
Bowron, Latta & Wasden and recaived har [0, degres, cum laude,
frien the University of Alabama School of Lavw in 2002,




L \-J.l "
y o i |
.a-_ _._:1.. # ! o - " .|m . et y
L e L e ;
: : w - ¥ o~ -:.1._....._I...-.........._.i.__....T -
Wt L Lt i .;..m s e ) .
- .-_......-.._...lnﬁ.i. o a -t s, mh » ....-.-..:F... . ] ...“.--..-r.-.r - .-4.-.-.-.- * Sag
.,.”......L_._. S - gt ? ._......1: 2 e T N z - b
e ~ " ampte P . 1 . B o .
Mn.._.. i q l--._-.- .._-_..r....._.-h-. A ek e _..h-..b.. R " " " : :
: .t”- s.-_...._-.-_..-.-_tr.-..- -......-_?.-.....L.l.-i..“.-.!!....- P bk -....--..-1.-..“ . ._-.-...r_- -.-__.. LI h.-_... ey -
N 5 e S T e - .L_-. .-._-._-a.... -
- L A -
. | . s T
._ 4 LT - ._..tl._ =
._-.. -H.q.t_ - Ll —— L u.-vm.. - 5
X & g : |
P \ i
._.__... i -__ "-_
i Hhnny
\h 5 .. ....._..__-_:_-:v-_ -..r‘.-:..._!.....- ..-.-_‘_-..-_- ._.!.-:.u
.‘._..._..f .-.-.-Hl-.....-.-..‘....t-.-_...._._.!....
,.._... LN u. " w.-_.._-.
e IR
c-.-..-_ " __._ . -.....r...l_-'..lH!_-:_-_.-..-_.l-_.- -.-.._.-i..-lo-i...-.._. i
- T M
......‘ .‘\Hw““-r..... grared -.i-._._.-.__.-..l._ﬂ_.-_m
v . i
‘-‘ ﬂ"w....-..f-._-_-......__.t...i-....-_.---_.._...__...-_.__1 i e ...._..
gt !
..-_.._W. H o .q .-ﬂr .ﬁm
o rﬁi.-h.n.r. gy o i s e Y § ot i) o
.‘t _-ﬂ..n T -M‘ pa i !ﬁ-._.:-‘.rl.-.-.._h
g |5
_._-__.__-_ U.._-_:_!...IT-_._- I.f-_.-,-__._._.
P y ¥ Rk e
" ! -
\-.p . -_#-.’-t.-..r e g |
. -. 1 r-'_ -‘- -m L
i F F' -_-...v-
.. Y& & o
Pl 4 |
- e |
o ; /ﬁ. B af w_
._-.__ o l_.._rll_no.. - ﬂ ._
.._-_._-q - ) ! ; h—-
o ] : g
o, - . b 'y m -
. ® at ¢ H.r B -..q ol t.r.-__r
T s i
a -
. ‘.-_-.ﬁr!v r.f-..l_
N ' o i e L
h.. ¥ 4.._4-!—- 3 T_J-_fr.fr. .ﬁ . 3
2
“ . x
i b R " . -.J.. o : R \-_W\___
. ' 1/2/ .n.-laﬁ.
- — - _-_f-_m. . Ve ; ; _. |
B - Segarit p” T o | - ....._._.._._.........J...- wagfesmnimsnne § 3
o, Tl a N ol T :
L] ol i _-_..._1. » _r_.._..ﬂ .__._._..l.._ " -......n. -u 3 : :
L J W T-rr.:r-_ 4 iy Cd ._._:. i - .u.-_h.-l ks h.-_ £ L
A « M " _:_1_4.. N o e P 4
e _....1. 1 d._ i _-.... e : - "4
- . H.-.-: .‘J' -_.- .-_trl.ta ) Ll — ...-. .-k. i
.__- ... ” ; -, . ..l_-.._s...__-_h. 4 F
. 3.7 o ..*._... el i 1Y % .
- Ll -
ar L1 £ _f.r ..-:\.P Ao b o _-...”l W ...-._. : ..m. : 1 E .h_
-. e A +.Jﬂ.. ..\-.-rﬂ ..t- el T 3 1 1 H " - ._..-
| .r | .-. y o - 4 s 3 ]
F' LT = -_.. a* n.p .+-_ ‘e -_.-_ .-_ ; n u ._n .ﬂ
.._ T K i, l-.._o-._-_-l | 4 H H .mq . ¥ I F
L “* - j . _- ; ; ._
4 L - Sy s F¥ £ f 1 k]
._ Y : -\_- -.-.-._ F F h.....M .
“, s " J 'r /S 5
j " ¥ v g B
- e o, b ¥ a A
e o O i .
i 35 =& ~F
F 37 e
- - .
3 3 - g
7 -__._- .x___m $ | I ......_.._
' IF ¥

'J
o
I\ -
"
b -,
.
-
Tl
-
b 2
30



BY CHRISTOPHER L.

FROST, CARRIE W. MITCHELL AND BRETT HARRISON

to a federal court’s subject matter

jurisdiction cannot be waived by par-
ties to the litigation. These challenges may
be raised at any time by any party, even
sua sponte by the court, and at any level,
including for the first time on appeal.
Closely akin to principles of subject mat-
ter jurisdiction is the doctrine of removal,
whereby a defendant “removes” the case
from state court to the appropriate federal
court. Because of the close connection
between removal and principles of subject
matter jurisdiction, one may assume that
the right of removal is as immune from
waiver as challenges to a federal court’s
jurisdiction. This misperception is perpet-
uated by the very terms “right of removal”
and “removal jurisdiction,” which seem to
suggest fundamental, absolute and unfet-
tered rights in a party to remove. Nothing
could be further from the truth.

I t is widely recognized that challenges

Perhaps the only thing truly fundamen-
tal about a defendant’s right to remowve is
“the fundamental principle . .. that
removal is a purely statutory right which is
to be strictly construed in view of the con-
gressional policy against removal law.”
Jetstar, Inc. v. Monarch Sales ¢ Service Co.,
652 F. Supp. 310, 312 (D. Nev. 1987); see
also Global Satellite Comni. Co. v. Starmill
UK. Lid., 378 E3d 1269, 1271 (11th Cir.
2004) (“A defendant’s right to remove an
action against it from state to federal court
‘is purely statutory and therefore its scope
and the terms of its availability are entirely
dependent on the will of Congress.™).
Cl:mlrar].-' to ‘Nhﬂ.t COMIMON SeNse 'I'I'.la}i' Sug-
gest, the “right” of removal may be waived,
and in any number of ways. First, a defen-
dant waives its right to remove by not
timely filing a notice of removal. See 28
US.C.§ 1446 (defining timeframe for
removal); Martin v. Mentor Corp., 142 E

F'HE ALABAMA LAWYER
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Supp. 2d 1346, 1349 (M.D. Fla. 2001)
(remanding to state court where defendant
had missed 30-day removal deadline, and
had thus waived its right to remove).
Second, a defendant may contractually
waive its right to remove. See Smapper, Inc.
¥. Redan, 171 F.3d 1249, 1260 (11th Cic.
1999) (defendants contractually waived
their right to remove by including forum
selection clause in security agreement).
Contractual waivers need not be clear and
unequivocal. fd, Third, and lesser known, a
defendant may waive its right to remove
through its litigation-based conduct.

There may be any number of rea-
sons that a party consciously
decides to waive its right to
remove, However, there may
also be any number of ramifi-
cations when one waives the
right to remove as an unfor-
tunate and unintended con-
sequence of a lack of fore-
sight. The litigation-based
waiver, being the least
understood of the three
bases, presents the most
dangerous opportunity for
an unintended waiver.

What Is the
Litigation-Based
Waiver?

Commaonly termed the “litiga-
tion-based waiver,” a defendant
waives its right to remove an action
from state to federal court when it
makes sufficient use of state court
processes to demonstrate a willingness to
litigate the case before the state court
prior to filing a notice of removal.
Yusefzadeh v. Nelson, Mullins, Riley, &
Searborough, LLP, 365 E3d 1244 (11th
Cir. 2004). Actions that are insubstantial
and necessary to preserve the status quo
will not be sufficient to amount to waiv-
er. Id. at 1246; Fain v. Biltmore Sec., Inc.,
166 ER.D. 39, 41 (M.D. Ala. 1996). Even
s0, although the litigation-based waiver
must be “clear and unequivocal,” many
courts have recognized the litigation-
based waiver is often “inadvertent.” See,
¢.g., Foley v. Allied Interstate, Inc., 312 F.
Supp. 2d 1279, 1282 (C.D. Cal. 2004);
Chicago Title ¢ Trust Co. v. Whitney
Stores, Inc., 583 F. Supp. 575, 577 (N.D.
1. 1984); Bedell v, H.R.C. Lid,, 522 F.
Supp. 732, 737 (E.D, Ky. 1981).

.'||'|||III
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Although this standard seems clear, its
application is anything but. Courts across
the country disagree over what conduct
is sufficient to constitute a waiver.
Examples on the fringes provide some
rough guidelines. For example, most
courts, including the Middle District of
Alabama and the Southern District of
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Florida, have held that merely filing
a defensive responsive pleading in
state court—such as an answer—
will not effect a waiver. See, e.g.,
Haynes v. Gasoline Mktrs., Inc.,
184 ER.D. 414, 416-17 (M.D. Ala.
1999); Miami Herald Pub. Co. v. Ferre,
606 F. Supp. 122, 124-25 (S.D. Fla. 1984).
At the other extreme, requesting a judg-
ment on the merits from the state court,
such as with a motion for summary
judgment, will almost inevitably consti-
tute a waiver, See, e.g., Quarmarn v,
Beverly Savina Cay Manor, Inc., 2004 WL
370275 (M.ID. Fla. 2004) {trial order)
(defendants waived right to remove by,

among other things, filing a motion for
summary judgment).

Beyond these examples on the ends of
the litigation-conduct spectrum, what will
constitute sufficient use of state court
processes to effect a litigation-based waiv-
er is murky at best. Much of the confusion
grows from the fact that a detérmination
of what constitutes sufficient use necessar-
ily requires a case-by-case analysis, The
lack of relevant Eleventh Circuit authority
may also be to blame.

Litigation-Based
Waiver In the

Eleventh Circuit
The Eleventh Circuit directly
addressed the issue of what
affirmative state court uses will
constitute a waiver of the right
to remove in April 2004, in a
pair of cases decided less than
two weeks apart. In Cogdefl v,
Wyeth, 366 F3d 1245 (11th
Cir. 2004), and Yisefzadeh v,
Nelson, Mulling, Riley ¢~
Scarborough, LLP, 365 F.3d
1244 (11th Cir. 2004), the

Court addressed the specific
issue of whether filing a motion

to dismiss in state court consti-
tutes sufficient use of state court
processes to constitule a waiver.

In both cases, the relevant facts are
substantively identical. Plaintiffs sued
defendants in Florida state court.
Defendants then filed motions to dismiss
in the state court, The Cogdell defendants
alleged a failure to state a claim, and alter-
natively moved for a more definite state-

ment. The Yusefzadeh defendants
" mewed to dismiss for lack of personal
jurisdiction and the existence of com-
plaint defects such as statute of limi-

tations, Before taking any further

action on the motions to dismiss, and
before the state court could rule on them,
both defendants removed the cases to the
United States District Court for the Middle
District of Florida. The district court sua
sponte remanded both cases to the state
court, holding that the defendants had
waived their right to remove when they
filed motions to dismiss in state court,

The Eleventh Circuit reversed and
remanded in both cases. The Court first
took up the Yusefzadeh case, and in a per



curiam opinion, held that defendants’
moving to dismiss in state court did not
constitute “substantial offensive or defen-
sive actions in state court” sufficient 1o
constitute a waiver of the right to remove.
The Court reasoned that neither the defen-
dants nor the Court had taken any action
on the motion to dismiss after it had been
filed. Recognizing that Florida law requires
a motion to dismiss be filed within 20
days, and the federal statutes allow 30 days
for remaoval, the Court further reasoned
that this “quandary” should not be used 1o
prevent a state court defendant who pro-
tects his right to file a motion to dismiss
from seeking to remove.

Just 11 days after deciding Yusefzadeh,
the Eleventh Circuit reached the same
ruling in Cogdell. Again, the Court rea-
soned that neither the defendants nor the
state court had taken any action on the
mation to dismiss,

Left unanswered by the Court’s two
opinions is whether the Court’s rulings
would have been the same had the defen-
dants pursued the motions to dismiss, or
the state court considered or denied
them. The Court also did not address
whether its determination would have
been different had the time limit for fil-
ing a motion to dismiss been the same or
longer than the time to remove, as is the
case in Alabama circuit courts (30 days to
file @ motion to dismiss),

Beyond these two cases, the Eleventh
Circuit has been largely silent on what will
or will not constitute sufficient substantial
action in state court to effect a waiver of
the removal right, The Eleventh Circuit
acknowledged the litigation-based waiver
five years earlier in Snapper, Inc. v Redan,
171 E3d 1249, 1260-61 (11th Cir. 1999),
but only to distinguish it from contractual
waivers at issue in that case, The Eleventh
Circuit also addressed the litigation-based
waiver in 1998 in Pacheco de Perez v. AT T
Co., 139 F3d 1368, 1381 n.15 (11th Cir,
1998), but relegated the discussion to a
footnote, in which the court concluded
that “the plaintiffs’ attempt to preserve the
timeliness of any possible future discovery
cannot be equated with a waiver of their
right to object to removal.”

General Guidance from

Other Courts

Although the extent of guidance from
the Eleventh Circuit on the litigation-

based waiver of the right to remove is
scant at best, some general principles can
be gleaned from authority from the dis-
trict courts within the Eleventh Circuit,
and cases from other courts,

Counterclaims

One lesson that the lower federal court
cases teach s that defendants should be
cognizant of the potential for a litigation-
based waiver at every stage of the litiga-
tion, including at the initial pleading
stage. In Paris v. Affleck, 431 F. Supp. 878,
830-81 (M.D. Fla. 1977), and Briggs v
Miami Window Corp., 158 F, Supp. 229,
230-31 (M.D. Ga. 1956), the Middle dis-
tricts of Florida and Georgia, respectively,
held that the defendants in those cases
waived the right to remove by filing non-
compulsory counterclaims in the state
court. (The defendant in Briggs had also
filed a plea in abatement.) Both courts
reasoned that the defendants, by filing the
non-compulsory counterclaims, had vol-
untarily submitted themselves to the juris-
diction of the state because they had
sought affirmative relief from the state
court that was beyond what claims would
be required to be filed in an answer in that
court (i.e., compulsory counterclaims).

The Paris and Briggs opinions also
seem to suggest that filing compulsory
counterclaims with the answer will not
amount to a waiver, although that issue
was not before those courts, and prece-
dent on this issue within the Eleventh
Circuit is surprisingly sparse, Most (but
not all) courts agree with this principle.
The secret to avoiding the litigation-
based waiver in the counterclaim context,
therefore, is to make sure that the coun-
terclaims one is filing in state court could
be fairly characterized as compulsory, a
determination not always easy to make.

The Answer

Another lesson that can be learned from
the district court opinions is that,
although bringing permissive counter-
claims may amount to a waiver, simply fil-
ing an answer likely will not. Consistent
with virtually every other court to address
the same issue, the federal district courts
for the Middle District of Alabama and
Southern District of Florida have both
held that merely filing an answer in state
court is insufficient activity to constitute a
waiver. Brown v, Sasser, 128 F, Supp. 2d

1345, 1347-48 (M.D, Ala. 2000); Esteves-
Gonzalez v. Kraft, Inc., 606 E. supp. 127,
128-29 (5.D. Fla, 1985). Including affir-
mitive defenses does not change this
result. Brown, 128 E Supp. 2d at 1347.

Admittedly, two courts have indicated
that filing an answer may constitute a
waiver. In 1999, Judge Pregerson, then
with the Central District of California,
noted in dicta that “[b)ecause the defen-
dant may waive his right to remove
should he file an answer in state court,
removal generally occurs before the
defendant serves a responsive pleading.”
Clinco v. Roberts, 41 F. Supp. 2d 1080,
1087 n.4 (C.D. Cal. 1999). Fifty years ear-
lier, the Fifth Circuit noted that “if the
[party] had any right of removal it
waived the same by its answer.” Texas
Wool & Mohair Marketing Ass'n v.
Standard Acc. Ins. Co,, 175 F.2d 835, 838
(5th Cir. 1949). However, the statements
have not been followed by the Central
District of California or the modern Fifth
Circuit, and these authors have found no
modern decisions where a court did in
fact recognize a waiver based on the filing
of an answer alone.

Discovery

Courts within the Eleventh Circuit
have generally viewed serving discovery
as merely a defensive action necessary to
maintain the status quo, and thus not a
basis for a waiver argument. In Brown v,
Sasser, 128 F. Supp. 2d 1345, 1347-48
(M.D. Ala. 2000}, the Middle District of
Alabama held that a party’s serving inter-
rogatories and document production
requests, even in conjunction with an
answer setting out affirmative defenses
and a motion for more definite state-
ment, did not waive its right to remove.
The court reasoned that the defendant’s
actions were “not at all comparable to the
sort of dispositive motion addressing the
merits of a case that arguably might most
clearly demonstrate an intent to litigate."
Id. at 1348. Similarly, in Estevez-Gonzalez
v. Kraft, Inc., 606 F. Supp. 127, 128 (5.D.
Fla, 1985), the Southern District of
Florida held that a party's serving inter-
rogatories, in addition to an answer and
motion for extension of time, did not
effect a waiver. As with the Brown court,
the Kraft court reasoned that taking dis-
covery “clearly doles] not evidence an
unequivocal intent to waive removal and
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as such hajs] been held not to result in
the waiver of the right to remove,” Id.
Again, however, litigants should beware,
Most courts within the Eleventh Circuit
have not addressed the issue of waiver
based on serving discovery. The majority of
cotirts outside the Eleventh Circuit to
address the 1ssue agree that serving discov-
ery does not waive the right to remove,
however, that position is not universal. For
instance, the District of New Mexico in
Chavez v. Kincaid, 15 E Supp, 2d 1118,
1125 (D.N.M. 1998), held that a defendant
waived his right to remove after serving
discovery requests and a motion to dismiss.
That caution should be tempered, of
course, by the recognition that the Chavez
opinion is the exception and not the rule.

Motion Practice

Motion practice in state court also
raises the potential for a litigation-based
waiver. The motion for summary judg-
ment is the most apparent, with most all
courts to address the issue (although that
is not many in the Eleventh Circuit)
agreeing that filing the motion results in
a waiver of the right to remove. Filing
multiple motions, and setting them for
hearing or actually arguing them increas-
es the risk of a waiver. For instance, the
Middle District of Florida held in
Quatman v. Beverly Savana Cay Manor,
Inc., 2004 WL 370275, at *1 (M.D.Fla.
2004 ), that *[d]efendants waived their
right to remove this action to federal
court by proceeding in state court, filing
a Motion to Dismiss, Motion for
Summary Judgment and/or Motion to
Strike, serving Plaintiff with those dis-
positive motions and agreeing to a hear-
ing time to have those motions disposed
of in state court.”

Filing some other motions, however,
does not appear to constitute a waiver.
The Southern District of Florida has held
that a non-party’s filing a motion to
intervene did not constitule a waiver.
Engle v. R.J. Reynolds Tobacco Co., 122 F,
Supp. 2d 1355 (5.D. Fla. 2000), Other
motions not effecting a waiver include a
motion for extension of time ( Estevez-
Gonalez v. Kraft, Inc., 606 F. Supp. 127,
128 (5.D. Fla. 1985)); a motion for stay
pending arbitration and order com-
pelling arbitration (Fain v, Biltmare-
Securities, Inc., 166 ER.D, 39, 42 (M.D.

Ala. 1996)}; a motion for consolidation
of two cases in state court (Bley v
Travelers Ins. Co,, 27 F Supp. 351, 354
(5.013, Ala, 1939]); and a motion for more
definite statement (Brown v, Sasser, 128 F
Supp. 2d 1345, 1347-48 (M.D, Ala.
2000) ). On the opposite side of the same
coin, the Southern District of Florida has
held that opposing a motion for prelimi-
nary injunction also does not effect a
waiver, Miami Herald Pub. Co., Div. of
Kmight-Ridder Newspapers, Inc. v. Ferre,
606 F.Supp. 122, 124 (8.1, Fla. 1984).

The precedent regarding motions to dis-
miss, however, is not so easy to traverse.
After Cogdell and Yiusefzadeh, it appears in
the Eleventh Circuit that merely filing a
motion to dismiss will not constitute a
witiver—although as discussed above one
could argue that this notion is still in doulb
in cases where the time to respond to a
complaint in state court is no shorter than
the time to remove. One should not
assume that the Eleventh Circuit answered
the question of whether acting on a
motion to dismiss, or filing a motion to
dismiss in addition to other state court fil-
ings constitutes a waiver, As discussed
above, in the Yusefzadeh and Cogdell opin-
ions, the court addressed the filing of
motions to dismiss, with no further action
on those motions. Moreover, the court did
not address the issue of whether filing a
maotion to dismiss, in addition to other
actions in the state court, will constitute a
litigation-based waiver. Other courts have.
For instance, in Fernandez v. Amrep, Inc.,
1999 WL 54524 (5.1, Fla. 1999}, the
Southern District of Florida held that “[bly
voluntarily entering into a dispositive rul-
ing on an element of Plaintifi”s Complaint
in state court [dismissing a claim following
a motion to dismiss], Defendant made
affirmative use of the state court process,
and thereby waived its right to remove the
action to federal court.” The Middle
District of Florida recognized a waiver
when the defendant filed three motions to
dismiss and scheduled a hearing on the
motions Schaltz v. RDV Sports, [ne., 821 E
Supp. 1469, 1470 (M., Fla. 1993).

A Combination of
Procedures

One factor litigants should consider in
arguing, or defending against an argument
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of, waiver is that determinations of waiver
are made largely on a case-by-case basis
based on the specific circumstances of
each case. Those determinations are made,
often not in the vacuum of a single action,
but based on the cumulative effect of a
multiplicity of actions It is commonly not
the single action of filing a motion, for
instance, that will effect a waiver, but the
cumulative effect of multiple procedural
maneuvers in the state court, Therefore,
simply because one court holds that each
individual move does not constitute a
waiver does not mean than the cumulative
whiole will not be viewed as such,

Consequences of

Waiver

Once a party waives its right of removal,
that right, with imited exception, 1s
waived For all time. The litigation-based
waiver is no exception. Defendants who
otherwise may have chosen to litigate in
federal court will be forced to litigate the
claims in state court. Additionally, an order
remanding an improperly removed claim
back to state court “may require payment
of just costs and any expenses, including
attorney fees, incurred as a result of the
removal.” 28 US.C. § 1447(c). For a client,
and an attorney’s relations with his client,
this can be a catastrophic result.

y

A Word of Caution

It goes without saying that litigants
should be cautious about relying on non-
binding, extra-jurisdictional authority.
This is particularly true with regard to
case law analyzing the 1ssue of litigation-
based waiver, given that this area of the
law in particular is fluid and in many
respects still in its infancy. Additionally,
state-specific procedures may help dictate
whether a defendant’s actions constitute
sufficient substantive activity to result in
a waiver, thereby resulting in seemingly
divergent positions from the same court.
For instance, although courts generally
hold that merely filing an answer in state
court does not constitute a waiver of the
right to remove, those courts yet to
address the issue may sooner find waiver
where the defendant has relied on a state
law procedure allowing general denials in
answers, in order to avoid the line-by-
line response in an answer in federal
court.

Ultimately, the question of what litiga-
tion conduct in state court is sufficient to
effect a waiver of the right to remove is a
grey issue that will continue to be decid-
ed over time on a case-by-case basis. For
now, take the cases already decided on
this issue as some guidance, but proceed
with caution: Your client’s right to
remove depends on it [ ]
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About
Members,
Among Firms

The Alabama Lawyer no

longer publishes addresses

and telephone numbers |

unless the announcement
relates to the opening of a

new firm or solo practice.

About Members

Valerie Kisor Chittom announces the opaning
of the Low Office of Valerie Kisor Chittom, 700
Alabama Avenue, Selma. Phone (334) B74-1111,

Joseph P. Van Heest, formerly an assistant
federal defender for the Middle District of
Alabama, announces the opening of the Law
Office of Joseph P. Van Heest LLC, 402
Decatur Street. P 0. Box 4026, Montgomery
36103-4026. Phone (334) 263-3551

B. Scott Shipman, formerly of Latham,
Moffatt, Shipman & Wise PC, announces the
opaning of B, Scott Shipman PC, 1205 215t
Street, PD. Box 549, Haleyville 35565, Phone (205)
486-7000

Victor Kelley, formerly of Emond, Vines,
Gorham & Waldrep PC, announces the opening of
Victor Kelley LLC, 505 N. 20th Street, Suite
1650, Birmingham 35203, Phona (205) 244-1449,

Bert Joseph Miano announces the opening of
Miano Law PC, 201 Avon Place, 700 29th Strest
South, Birmingham. Phona (2056) 714-7199. An
additional office opened in San Francisco

Kelly Marie McDonald announces the open-
ing of her firm, 100 Jefferson Street, Huntsville
35801, Phona (256) 534-5003

Among Firms

C. Barton Adcox and Bryan P. Winter
announce the Teemation of Adeox Winter LLP,
2200 Jack Warnar Parkway, Suite 2-A, Tuscaloosa
35401. Phone (208) 345-4115

J. Michael Manasco announces his privata
practice has closed and he is now general counsal
for Alahama State Treasurer Kay lvey. State
Capitol Building, $-106, PO, Box 302510
Montgomary 35130-2510. Phona (334) 242.7500

Alacare Home Health & Hospice announces
that Adrian C. Payne has joined the agency as
in-house counsel. A 2002 graduate of the
University of Alabama School of Law, she was a
senior editor of the Alabama Law Review.

Baker, Donelson, Bearman, Caldwell &
Berkowitz PC announces the addition of
Timothy M. Lupinacei, Eric L Pruitt and
Rhenda Bames 1o the firm's Birmingham office
The firm also announces D. J. Simonetti as the
new office managing shareholder of the firm's
Birmingham office

Douglas L Brown, Donald C. Ratcliff and
Clifford C. Brady announce the opening of Brady,
Ratclifi & Brown LLP, at 61 5t Joseph Strest,
16th Floae. Mobile 36607, Phone (251) 405-0077.

We can make your
child support and uncontested

divorce cases as easy as 1... 2... 3...

1.Enter the Case Information
2. Print the Documenis
3. File with the Court

Child Suppont im Alabama 20 cremes
= CE-AT - O Suppant bnformateon Sheet
» Ch-41 - Ol Sopport Omiligataors
* L5437 - O Suppant Dungedmes
» G543 - Chad Suppos Notoe of Compaance
= Cimoady AMfalat
* Wage Wismholging Cecler
* Aermarnge Pepon

334-244-2983

BATTAGLIA LAW OFFICE

386 SEPTEMBRER 2005

A Cal Sedivicre LLC Prodiey

Unconteated Divarce In Alabama 2.0 creates:
» Carlificalm of Civonte
& C5-47 - Chil Suppon Infprmanhon Shaed
+ C5-41 - Childl Support Obiigazons
» C5-42 - Chid Support Gluceiines
» CE-43 - Chigt Suppan Moben of Complance
» Cumboody Aty
* Wisge Withtoisng Ortes

S e i wmn p —— b ol e
Warver of Dolermiant, Dol Deposdaon Tastrmory gmm Separgton

Agraserae Ystston Apreerrard. and Decros of

Ready 1o =ave time and moneay
Uncontested Divorce in Alabama 2.0.......5595

Child Support in Alabama 2.0 .............
Both products Include our Rule 32 Child Support Calculator free!




Robert C. Campbell, 11l and Barry C. Prine
announce the opening of Campbell, Duke &
Prine, 851 E. 1-65 Service Road, Suite 700 (Unien
Planters Tower), Mobile. Phone {251) 476-2400

Capell & Howard PC, with offices in
Montgomery and Opelika, announces that
Michael P. Dalton has become an associate of
the firm and will work in the Montgomery office.

Feld, Hyde, Wertheimer, Bryant & Stone PC
announces that James J. Coomes and Kay 0.
Wilburn have become shareholders

Friedman & Downey PC announces that Paul
E. Meyers and Aimee A. Dugas have joined the
firm as associates.

Gamble, Gamhle, Calame & Chittom LLC
and Valerie Kisor Chittom announce that
Chittom has been appointed a municipal judge for
the City of Selma and effective June 1, 2005, she
will be withdrawing from the firm, The firm name
will return 1o Gamhble, Gamble & Calame LLC.

The Jefterson County District Attorney's
Dffice in Birmingham announces the addition of
three attorneys. Joseph Basgler, Il 55 a 2002
graduate of the University of Alabama Law School
and was previously in private practice in
Bessemer. Tyler Koch Forsythe graduated from
the University of Alabama Law School in 2003 and
previously worked for a law firm in Chelsea. Allen
Goodwine worked for an online research service
after graduating from Birmingham School of Law
in 2004,

Frederick T. Kuykendall, Il has joined the
Mobile firm of Taylor Martino. The firm has
changed its name to Taylor Martino
Kuykendall. The new office is located at 51 St.
Joseph Street, Mobile. Phone (251) 433-3131

The Law Office of Earl H. Lawson, Jr.
announces that William E Smith, 1l has joined
the firm as field legal counsel.

Timaothy B. Loggins and Eugenia L Loggins
announce the reapening of their offices. The
Loggins Firm LLC is located at 100 North College
Street, Opp 36467, Phone [334) 403-8761.

Polson & Robbins announces that Whitney
B. Polson has joined the firm as an associate
attomey.

The Powell Law Firm PC in Andalusia
announces that Corey Daniel Bryan and Grant
John Scott have become associated with the firm,

Micki Beth Stiller PC announces that Donna
M. Graves has become associated with the firm,

Thomas, Means, Gillis & Seay PC announces
the hiring of Camille L. Edwards as a staff attor-
ney in its Birmingham office, and of Charles
James, Il as attomey in its Montgomery office.

Turner, Webb & Roberts PC of Tuscaloosa
announces that James H. Roberts, Jr. has joined
the firm as a shareholder.

Wilmer & Lee PA announces that T. Dwight
Sloan and Samuoel H. Givhan have become part-
niezrs with the firm, and Chad W. Ayres,
Christian M. Comer, Rachel M. Howard, T.
Mark Maclin, Clint L. Maze, and Mark F.
Penaskovic have become associated with the
firm.

Alan Zeigler and Jasen Britt announce the
formation of Zeigler & Britt Attorneys LLC, with
affices in Birmingham and Wetumpka. B
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By |. Anthony McLain
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Imputed Disqualification
Of Law Firms When
Non-Lawyer Employees
Change Firms

QUESTION: screening procedures are ineffect
In formal opinions RO-91-01 and RO)- 40008 |ﬂ1-l-"zftr~:n'ip]0)'é¢hu>p

91-28, the Disciplinary Commission of ﬁdcnﬂﬂhfunmnm el
the Alabama State Bar held, in substance,
that conflicts of interest rc.sulhngfmm
non-lawyer employees changing law firms
can be oyercome by building a “Chinese
wall” to screen the newly hired -:rnp]u eeal |
from involvement with: any matteron.
which the employee workedv o




it T T mention of, or provision for, any type of
law firms must be held to the same stan- “Chiness wall” scrventiog process.
dards as a lawyer in determining whether fecngionbess
amﬂktofmureﬂ‘ exists, A firm which s ;

Commission have consistently held that
e by oo s o oue  such conflcts on the part of an attorncy
s Lol Taite & coaictaE cannﬂhccumduimnmbyﬂm
- ﬁ:m: munheduquﬂs of a "Chinese wall urwuﬂtq!:rpeof

i screening procedure. The Disciplinary
: Commission, however, refused to disallow
the “Chinese wall” concept in addressing
conflicts of interest which can result when
a non-lawyer changes law firms.

In recent years, various jurisdictions
have begun to guestion the effectiveness
of screening procedures when a non-
lawyer employee who changes firms is in
possession of confidential information
concerning the matter in litigation, One
of the first jurisdictions to reject screen-
ing and to hold non-lawyer employees to
the same standard as lawyers was the US.
District Court for the Western District of
Missouri. In Williams v. Trans World
Airlines, Inc., 588 F, Supp. 1037 (W. D.
Mo, 1984), the Court made the following
statement:

“Non-lawyer personnel are widely
used by lawyers to assist in render-
ing legal services. Paralegals, inves-
tigators, and secretaries must have
ready access to client confidences
in order to assist their attorney
employers. If information provided
by a client in confidence to an
attorney for the purpose of obtain-
ing legal advice could be used
against the client because a mem-
ber of the attorney’s non-lawyer
support staff left the attorney's
employment, it would have a dev-
astating effect on both the free flow
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of information between the client
and the attorney and on the cost
and quality of legal services ren-
dered by an attorney. Every depart-
ing secretary, investigator or para-
legal would be free to impart confi-
dential information to the opposi-
tion without effective restraint. The
only practical way to assure that
this will not happen and to pre-
serve public trust in the scrupulous
administration of justice is o sub-
ject these ‘agents’ of lawyers to the
same disability lawyers have when
they leave legal employment with
confidential information.” 588 F
Supp. at 1044,

Subsequently, as more states began to
adopt the Model Rules of Prafessional
Conduct, or some variation thereof, more

and more jurisdictions concluded that
Rule 5.3{a)&(b)', when read in conjunc-
tion with Rule 1.10(b)?, requires that
non-lawyer-employees be held to the
same standards as attorneys with regard
to client confidentiality and conflicts of
interest resulting from changing firms.
Typical of the jurisdictions which
employed this analysis is the opinion of
the Supreme Court of Nevada in Ciaffone
v. District Court, 113 Nev. 1165, 945 P2d
950 (1997). The Nevada Supreme Court
concluded as follows:

“When SCR 187 [ARPC Rule 5.3]

is read in conjunction with SRC

160 (2) [ARPC 1.10 (b}], non-

lawyer employees become subject

to the same rules governing imput-

ed disqualification. To hold other-

wise would grant less protection to

the confidential and privileged
information obtained by a non-
lawyer than that obtained by a
lawyer. No rationale is offered by
Craffone which justifies a lesser
degree of protection for confiden-
tial information simply because it
was obtained by a non-lawyer as
opposed to a lawyer. Therefore, we
conclude that the policy of protect-
ing the attorney-client privilege
must be preserved through imput-
ed disqualification when a non-
lawyer employee, in possession of
privileged information, accepts
employment with a firm who rep-
resents a client with materially
adverse interests.” 945 P.2d at 953.

The Nevada Supreme Court character-
ized the "Chinese wall” approach as having
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been “roundly eriticized for ignoring the
realities of effective screening and litigat-
ing that issue should it ever arise.” The
court cited as an example of such criti-
cism an article in the Georgetown Jowrnal
of Legal Ethics, viz.:
"For example, one commentator
explained that a majority of courts
have rejected screening because of
the uncertainty regarding the effec-
tiveness of the screen, the monetary
incentive involved in breaching the
screen, the fear of disclosing privi-
leged information in the course of
proving an effective screen, and the
possibility of accidental disclosures.
M. Peter Moser, "Chinese Walls: A
Means of Avoiding Law Firm
Disqualification When a Personally
Disqualified Lawyer Joins the Firm,
3 Geo. . Legal Ethics 399, 403, 407
(1990)." 945 P.2d at 953,

There are numerous other decisions
which reach the same or similar conclu-
sions, e.g., Cordy v. Sherwin Williams, 156
E R.DD.575 (D.C. N.J. 1994);
MMER/Wallace Power ¢ Industrial, Inc. v
Thames Associates, 764 F. Supp. 712 (D.
Conn. 1991); Makita Corp. v, U.5., 17 C.
I. T. 240, 819 F. Supp 1099 (CIT 1993);
Glover Bottled Gas Corp. v. Circle M.
Beverage Barn, Inc,, 129 A.D.2d 678, 514
N.Y.5. 2d 440 (1987); Smart Industries v,
Superior Court, 179 Ariz. 141, 876 P.2d
1176 (1994); Koulisis v. Rivers, 730 S0.2d
289 (Fla. Dist. App. 1999); Daines v,
Aleatel, 194 E R. D. 678 (E. D. Wash.
20000; and Zimmerman v. Mahaska
Bottling Co., 270 Kan, 810, 19 P.3d 784
(2001}, In Zirmmerman, supra, the
Supreme Court of Kansas pointed out
that disqualification is not inevitable in
every instance,

*Our holding today does not mean
that disqualification is mandatory
whenever a non-lawyer moves
from one private firm to another
where the two firms are involved in
pending litigation and represent
adverse parties. A firm may avoid
disqualification if (1) the non-

lawyer employee has not acquired
material and confidential informa-
tion regarding the litigation or (2) if
the client of the former firm waives
disqualification and approves the
use of a screening device or Chinese
wall” 19 P.3d at 793.

For the reasons stated above, the
Disciplinary Commission of the Alabama
State Bar is of the opinion that a non-
lawyer employee who changes law firms
must be held to the same standards as a
lawyer in determining whether a conflict
of interest exists, A firm which hires a
non-lawyer employee previously
employed by opposing counsel in pend-
ing litigation would have a conflict of
interest and, therefore, must be disquali-
fied if, during the course of the previous
employment, the employee acquired con-
fidential information concerning the
case. However, as indicated in
Zimmerman, supra, the client of the for-
mer firm may waive disqualification and
approve the use of a screening device or
Chinese wall. (RO 2002-01) =

Endnotes

1. Rule 5.3(aj(b] provides as follows:

“With mspect to a non-lawyer employed or retained

by or associated with a lawyer,
(a) @ partmer in @ law firm shall make reasonable
efforts to ensure that the firm has in effect
measures giving reasonable assurance that the
parson’s conduct is compatible with the profes-
sional obligations of the lawyer,
(b a lawyer having direct supervisory authority
giver the nan-lawyer shall make reasonable
efforts 1o ensure that the person'’s conduct is
compatible with the professional obligations of
the lawyer.”

2. Rule 1.10(b) provides as follows:
“When a lawyer becomes associated with a fiem, the
firm may not knowingly represent a parsen in the
same o a substantially related matter in which that
|awyer, or @ firm with which the lawyer was associ-
ated, had previously represented a client whose
intarests are materially adverse to that person and
about whom the lawyer had acquired infarmation
protected by rules 1.6 and 1,9} that is matarial to
the matter.”
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Notice to Show Cause

= Stephen Duane Fowler, whose wheteabouts are unknown, must answer the
Alabama State Bar's formal disciplinary charges within 28 days of September
15, 2005, or, thereafter, the allegations contained therein shall be deemed
admitted and appropriate discipline shall be imposed against him in ABS nos.
04-03(A) and 04-174(A), by the Disciplinary Board of the Alabama State Bar.

Reinstatements
* The Supreme Court of Alabama entered

an order based upon the decision of
Disciplinary Board, Panel V1, reinstating
Montgomery attorney Branch Donelson
Kloess to the practice of law in the State
of Alabamna, effective June 15, 2005. |Pet.
for Rein. No, 05-02)

* The Supreme Court of Alabama

entered an order based upon the deci-
sion of Disciplinary Board, Panel V1,
reinstating Florence attorney Barry
Neal Brannon to the practice of law in
the State of Alabama, effective June 15,
2005. [Pet. for Rein. No. 04-04]

Disbarment

+ Birmingham attorney Marvin Lee

Stewart, Jr. was disbarred from the
practice of law in the State of Alabama
effective May 6, 2005, by order of the
Alabama Supreme Court. The supreme
court entered its order based upon the
decision of the Disciplinary Board of
the Alabama State Bar.

Stewart was interimly suspended
from the practice of law in the State of
Alabama pursuant to Rule 20{a),
Alabama Rules of Disciplinary
Procedure, by order of the Disciplinary
Commission of the Alabama State Bar
effective April 22, 2003,

The complaint that made the basis of
the disbarment was one of numerous
complaints filed against Stewart that
resulted in his interim suspension.
Specifically, Stewart represented an indi-
vidual in a federal civil action. The case
was settled. The client signed the settle-
ment documents but did not sign the
settlement check because Stewart told
him it would take some time before the
check could be disbursed. Thereafter,
when the client would call to inquire
about the settlement proceeds, Stewart,
or someone to his discretion, would tell
the client that the funds had not been
received. However, Stewart deposited the
settlement check into his trust account
the day after the dient promptly signed
the settlement. Instead, he transferred
$45,000 of the $48,000 settlement into
his firm's operating account and used
most of the client’s share of the settle-
ment to pay other firm expenses.

After a hearing in the matter, the
Disciplinary Board found Stewart
guilty of violating rules 1.15(a),
1.15(b) and 8.4{a), (c) and (g),
A.R.P.C. and fixed Stewart’s discipline
as disharment. [ASB No. 03-88(A)]

Birmingham attorney James Shawn
McKinnon was disbarred from the
practice of law in the State of Alabama,
effective June 17, 2005, by order of the



Alabama Supreme Court. The supreme
court entered its order based upon the
decision of the Disciplinary Board of
the Alabama State Bar accepting
McKinnon's surrender of his license
and consent to dishbarment. [Rule 23;
Pet. No. 05-01]

Scottsboro attorney Dennis Gene
Nichols was disbarred from the prac-
tice of law in the State of Alabama,
effective June 8, 2005, by order of the
Alabama Supreme Court. The supreme
court entered its order based upon the
decision of the Disciplinary Board of

the Alabama State Bar. The board fur-

ther ordered that Nichols make restitu-
tion of all fees paid to him in each case
not previously refunded as set forth in
the formal charges filed against him.

Nichols failed to respond to the for-
mal charges filed against him by the
Office of General Counsel, As a result
of the default judgment against him,
Nichols was found guilty of all of the
charges as follows;

In ASB No. 02-21{A), Nichols
accepted a fee of $640 to represent a
client in a eriminal matter. Thereafter,
he became unable to pursue the matter

due to his being suspended. Nichols
failed to communicate with the client
or to refund her fees and failed to
respond to her complaint filed with the
Alabama State Bar, [Violations of rules
1.3, 1.4(b), 1.5(a), L.16(d), 8.1(b), and
8.4(g) ARPC]

In ASE No. 02-28(A), Nichols
accepted a fee of $600 from a client to
file a bankruptcy. He did not file the
bankruptcy. Thereafter, he was sus-
pended from the practice of law.
Nichols only refunded a portion of the
fee and failed to respond to the com-
plaint filed with the bar. [Viclations of
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rules 1.3, L4(b), 1.5(a), 1.16(d), and
8.4(g) A.RPC]

In ASB No. 02-50(A), Nichols
accepted fees of $660 from a client to
file a bankruptcy. Thereafter, Nichols
was interimly suspended from the
practice of law without having per-
formed the agreed-upon services.
Nichols told the client that he would
have another attorney work on the
matier, but failed to do so. [Violations
of rules 1.3, L4(b), 1.5(a), 1.16(d),
8.1(b), and 8.4(g), A.R.PC))

In ASB No. 02-93(A), Nichols was
hired in 1995 by a client to file a
Chapter 13 bankruptcy. In 2002, the
client filed a complaint with the
Alabama State Bar alleging that
Nichols had kept two checks that had
been sent to him and, to the client’s
knowledge, Nichols had cashed one of
the checks, Despite notices by certified
mail, Nichols never responded in any

way to the complaint filed with the bar.

[ Violations of rules 1.15(a) and 8.1(b),
ARPC)

In ASB No. 03-51(A), Nichols was
hired by a client and his wife in 2002
to handle an adoption. He was paid
fees of $600 for this work, plus “filing
fees,” which he asked for on three sepa-
rate occasions. Nichols told the clients
that the adoption papers had been
filed, but upon checking with the clerk
of the court, the clients learned that
the adoption had never been filed.
Nichols failed to respond to the com-
plaint filed with the bar. [Violations of
rules 1.3, L.4(b), 1.5, 8.4(c) and 8.4(g),
A.RPC.] [ASB nos. 02-21(A), 02-
28(A), 02-50({A), 02-93(A), and 03-
51(A)]

Suspensions

* Selma attorney Robert Boland Blair
was summarily suspended from the
practice of law in the State of Alabama
pursuant to Rule 20(a), Alabama Rules

SEPTEMBER 2005

of Disciplinary Procedure, by order of
the Disciplinary Commission of the
Alabama State Bar effective May 20,
2005, The order of the Disciplinary
Commission was based on a petition
filed by the Office of General Counsel
evidencing that Blair had failed to
respond to requests for information
from a disciplinary authority during
the course of a disciplinary investiga-
tion. [Rule 20{a); Pet. No. 05-05]

* On July 14, 2005, the Supreme Court

of Alabama entered an order suspend-
ing Alabama attorney Beatrice Elaine
Oliver for a period of seven months.
On June 24, 2004, Oliver was suspend-
ed for a period of seven months by the
Grievance Committee of the State Bar
of Texas. The terms of her suspension
included a one-month suspension,
with the remaining six months probat-
ed, subject to specific terms and condi-
tions, Oliver was instructed 1o make
restitution 1o the complainant, Erika
Medlow-Braxton, in the amount of
$9,213, on or before July 31, 2004. In
or about September or October 2004,
the Alabama State Bar received notice
of Oliver’s suspension from the
National Lawyer Regulatory Data
Bank.

Upon the Alabama State Bar’s receipt
of the certified copy of the suspension
from the State Bar of Texas, a notice of
filing was made and on February 25,
2005, an order was entered requesting
Oliver to show cause why identical and
reciprocal discipline should not like-
wise be imposed. Oliver filed an
answer to the show cause order and
stated that she could find no grounds
as to why identical and reciprocal dis-
cipline should not likewise be imposed.

The April 28, 2005 motion for order
to impose reciprocal discipline was
granted on May 5, 2005 by the
Alabama State Bar Disciplinary Board,
Panel V, effective on the day of the
order,

» On May 20, 2005, the Supreme Court
of Alabama entered an order accepting
the order of Panel 1, Disciplinary
Board of the Alabama State Bar,
entered on March 15, 2005, suspending
Muobile attorney Stephen Keith Orso
for a period of five years, effective July
17, 2002, the date of his interim sus-
pension. Orso waived the filing of for-
mal charges and pled guilty to viola-
tions of rules 1.3, 1.5(a) and 1.16(d),
A.RPC., in ASB nos. 04-83(A), 04-
87(A) and 02-194(A). Orso plead
guilty to all charges filed in the remain-
ing bar complaints:

In ASB No. 00-43{A), Orso was
retained by a client regarding termina-
tion of child support obligations due
to his children having reached the age
of emancipation. Orso failed to file the
necessary paperwork with the court
and would not communicate with his
client. Orso refunded a portion of the
fees. [rules 1.3 and 1.4(a), A.REC.)

In ASB No. 00-216(A), Orso was
retained and paid $1,500 to represent a
client regarding a 20-year prison sen-
tence the client was serving. A hearing
was scheduled on a motion-to-restruc-
ture sentence filed by Orso. It was reset
on at least four occasions. Orso did not
perform any other legal services on
behalf of his client. [Rule 1.5(a),
ARLPC]

In ASB No, 01-204(A), a client
retained Orso to obtain emergency tem-
porary custody of her stepchild. Orso
instructed the client 1o come to his
office 1o complete necessary paperwork.
When the client appeared at Orso’s
office, Orso's staff knew nothing about
the case. The client hired another lawyer
at an additional fee to complete the
matter. That lawyer completed the nec-
essary work and obtained an emergency
order. At first, Orso refused to refund
the client’s money claiming the client
failed to show for her appointment.
Later, Orso refunded the fee. [rules 1.3,
L4(a), L.5(a) and 8.4(g), A.R.P.C.]



In ASBE No. 02-59{A}, Orso tendered
a trust account check to the probate
court, The check was returned for
insufficient funds. The court sent Orso
numerous notices regarding the dis-
honored instrument. Orso failed to
remit the funds to the probate court
for approximately three weeks. In
Orsa’s written response to the bar, he
essentially admitted that he did not
keep his clients’ funds in a separate
account designated as "Attorney Trust
Account,” “Attorney Escrow Account”
or "Attorney Fiduciary Account.” Orso
also admitted that it was not his prac-
tice to separate clients’ funds given to
him for filing fees from his own funds,
[rules 1.15(a) 1.15(d), 1.15(e), 1.15(f},
1.15{(g}, 8.4(d}), and 8.4(g), A.R.P.C.]

In ASB No. 02-60(A), in October
and November 2001, Orso negotiated
three separate worthless checks, each
in the amount of $3,396.80, to Wilstaff
Worldwide Statfing in violation of the
criminal laws of the State of Alabama,
[rules 8.4(b), 8.4(c) and 8.4(g),
A.RPC]

In ASB No. 02-79(A), Orso was
retained to prepare an uncontested
divorce. Between February and
December 2001, the client and his wife
negotiated the terms of their divorce
on their own. The wife's lawyer sent
Orso the executed divorce documents.
Orso’s client signed the documents,
Orso did not file the divorce petition
until after the client filed a complaint
with the bar. [rules 1.3 and 1.4{a),
A.RPC.|

In ASB No. 02-156(A), Orso was
retained to open a guardianship/con-
servatorship for the client’s mother.
Orso’s office was provided with all nec-
essary information. The client was
repeatedly asked by Orso's office to
provide the same information she had
provided earlier. The client later
learned that the case had not been
filed, although Orso's office staff had
told her the matter had been filed.

After unsuccessful attempts to meet
with Orso, Orso’s services were termi-
nated. With knowledge that he had
been terminated by the client, Orso
attempted to file the guardianship/con-
servatorship. Orso failed or refused to
refund the fee. [rules 1.1, 1.3, 1.4(a),
1.5(a), 5.1(c), 8.4(c), and 8.4(g),
A.REC.|

In ASB No. 02-167(A), Orso was
hired to file suit against two individu-
als regarding an assault. Orso filed the
suit on January 2, 2001, Only one
defendant was served. The served
defendant filed a verified motion for
summary judgment claiming that he
was not one of the persons who com-
mitted the assault. Orso filed no affi-
davits in opposition to the summary
judgment motion and, therefore, it was
granted. Orso stated that he thought
he could rely on the “verified com-
plaint” filed to initiate the case; howev-
er, it was not a “verified complaint.”
The client made several efforts to
obtain his file from Orso, but Orso
would not release it. [Rule 1.1,
A.REC.]

In ASB No. 02-178(A), Orso was
hired to file a civil suit and was paid an
advance fee of $900 toward a 51,500
fee. After Orso failed to keep several
scheduled appointments, the client ter-
minated Orso and requested a refund
of the fee and his file. Orso did not
refund any portion of the fee, and
could not locate the client’s file, [rules
1.3, 1.5(a}, 1.16(d) and 8.4(g),
AREC)]

In ASB No. 02-194{A), the
Disciplinary Commission determined
that this matter be dismissed if Orso
made a refund of half of the attorney’s
fees. The client retained Orso for a fee
of $2,500 to appeal the court’s decision
in the client’s divorce, After Orso had
the first court date continued his law
license was suspended. Orso sent the
client’s files to another attorney, but
did not forward or refund the unused
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portion of his retainer. The dlient had
to pay an additional $3,500 to the new
attorney to complete her case. [rules
1.3, 1.5(a) and 1.16(d}, A.R.PC.]

In ASB No. 02-207(A), Orso was
paid $1,500 to represent a client in a
custody proceeding. Orso failed to pre-
pare for hearings and failed to subpoe-
na appropriate witnesses, [rules 1.3,
1.4(a), 1.5(a) and 1.16(d), A.R.EC.]

In ASB No. 02-208(A), Orso was
retained to represent a client in a juve-
nile criminal matter, Later, the client’s
mother requested that Orso get a con-
tinuance of the court date, as her son
would be out of state until school started.

-
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Orso did not file any pleadings seeking
a continuance, nor did he appear in
court, A warrant was issued and the
client was arrested. [Rule 1.3, A.R.PC.|
In ASB No. 02-209(A), Orso was
retained to represent a client with an
adoption. Orso had the client sign the
necessary adoption papers, but never
placed the necessary notice in the
newspaper nor file the pleadings in
court, Later, the same client retained
Orso to represent her in a divorce.
Orso never achieved any significant
legal results in either case. The client

terminated Orso's services, but received

no refund of any fees paid. [rules 1.3,
l.4{a}, 1.4(b) andL.5 (a), A.R.P.C.|

In ASB No. 02-212(A), Orso was
retained to represent a client in a child
custody matter. The client paid Orso
£1,000. At the time of Orso's suspen-

sion, he had not performed any signifi-
cant legal work for this client. Orso did

not refund any portion of the
unearned fees, [rules 1.5(a) and
l.16{d), A.R.PC.]

In ASB No. 02-213(A), Orso was

retained to represent a client regarding

visitation issues with his children. The

client signed documents which were to

be filed in court, Orso later called the
client and told him that he was over-
booked with clients and therefore was

turning over his case to another lawyer.

In fact, Orso had been suspended by
the bar. The client learned that Orso
had not filed anything on his behalf.
[rules 1.3, 1.4(b) and 1.5(a), A.R.EC]
In ASB No. 02-237(A), a client paid
Orso $3,500 to represent him in a
criminal case. Approximately ten
months later, Orso's license was sus-

pended. Orso forwarded the client’s file
to another attorney, but did not refund

any of the unearned fees. [rules 1.5(a)
and 1.16(d), A.R.P.C.]
In ASE No. 02-238(A), Orso was

hired to represent a client in a criminal

case. Later, Orso informed the client
that he had been suspended from the

practice of law and could not represent
her, The client was unsuccessful in
obtaining a refund. [rules 1.5(a),
L16(d) and B.4(g), A.REC,|

In ASB No. 02-239(A), Orso was
retained to represent a criminal client
to seek a sentence reduction. Orso met
with the client and advised him to call
after four weeks for an update.
Afterwards, the client was unable to get
in contact with Orso. [rules 1.3, 1.4{a),
1.5{a) and 8.4{g), A.R.PC.]

In ASB No. 02-255(A), a client hired
Orso to handle a petition for guardian-
ship and conservatorship. Later, the
watd died and the matter converted to
the probate of an estate. At the ime of
his suspension, Orso had done very lit-
tle work to establish and close or pro-
bate the estate, Orso provided his file
materials to another attorney but did
not refund any of the fees. [rules 1.3,
1.5(a), 1.16(d} and 8.4(g), A.R.P.C.|

In ASB No. 02-265(A), Orso was
retained to represent a client in a child
support matter. Prior to his suspen-
sion, Orso did not file any pleadings,
return the client’s phone calls or
refund any portion of the unused fees.
[rules 1.5(a) and 8.4(g), AREC.]

In ASB No. 02-266(A), Orso was
retained regarding change of
venue/child custody matter. After
Orso'’s suspension, he did not refund
any unused portion of the advanced
fees. Orso stated in his response to the
bar that he sent her file to another
attorney, but did not remember who,
[rules 1.3, 1.5(a) and 1.16(d), A.R.EC.]

In ASE No. 02-267(A), Orso was
retained to correct the deed to property a
client had purchased. Orso did not com-
plete the work and subsequently did not
refund any unused attorney’s fees. [rules
1.3, 1.5(a) and 1.16(d), A.R.PC.]

In ASB No. 02-280(A), Orso was
representing a client in connection
with a divorce, child support case and
Chapter 13 bankruptcy. Orso borrowed
$8,000 from the client. Orso executed a



promissary note on April 23, 2002,
whereby four installment payments of
$2,500 were to be paid by August 22,
2002, Any balance still outstanding
after August 22, 2002 would be dou-
bled. Orso only repaid $700 of the
loan. [rules 1.8{a) and 1.8(b), A.R.PC]
In ASB No. 02-288(A), Orso was
retained to represent a client with
grandparents’ visitation rights as well
as custody for the son. Orso filed a cus-
tody petition for the client’s son, but
did nothing further on the grandpar-

ents’ visitation matters. Orso had not

achieved any results by the date of his
suspension. Orso did not notify the
client of his suspension, nor did he
refund any portion of the advanced
fee. [rules 1.3, 1.4(a), 1.4(b), 1.5(a),
1.16(d), and 8.4(g), A.R.EC.|

In ASB No. 02-290(A), Orso was
retained to represent a client in a crim-
inal case. Two days later, Orso was
interimly suspended by the bar. Orso
never notified the client of his suspen-
sion, nor did he refund the fees paid.
[rules 1.4(b), 1.5(a), 1.16(d) and
8.4(g), ARPC

In ASB No. 02-304( A}, Orso was
retained to represent a client in a
domestic matter. Orso did not complete
the work he was retained to do nor
refund any portion of the advanced fee.
Orso did not respond to the bar regard-
ing this complaint. [rules 1.3, 1.5(a),
1.16(d) and 8.1(b), A.R.EC.]

In ASE No. 02-321(A), Orso was
retained to file a bankruptey for a
client. Later, Orso notified the client
that he was not going to be able to
handle her case due to his interim sus-
pension. Nothing was filed on behalf of
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the client and none of the advanced
fees were refunded. [rules 1.3, 1.5(a)
and L16(d), ARPC]

In ASB No, 02-332(A), Orso was
hired to represent a client with a possi-
ble reduction in his prison sentence.
Orso never filed a motion or other
written request for a sentence reduc-
tion. [rules 1.3, 1.4(a), L.4(b} and
1.5(a), ARPC]

In ASB No. 03-10(A), Orso was
retained to represent a client in a divorce.
Prior to his suspension, he had not initi-
ated any divorce proceedings. [rules 1.3,
1.4(a), 1.5(a) and 1.16(d), A.RPC)]

In ASB No. 03-25(A), Orso was
refained to represent a client in a child
support matter, By the date of his sus-
pension, Orso had not performed any
substantial work on the case. Orso
failed to refund any of the fees paid.
[rules 1.4(b), L.5(a) and L.16(d),
ARPC]

In ASB No. 03-26{A), Orso was hired
to represent a client in a divorce mat-
ter. The opposing party never respond-
ed to the agreement Orso sent to him.
Subsequent to his suspension, Orso did
not refund any of the advanced fees.
[rules 1.3, 1.5(a) and 1.16(d), A.R.EPC.]

In ASB No. 03-41(A), Orso was
retained in or about June 2000 to pur-
sue a wrongful death action. When the
client would inquire about the status of
the case, she would usually be told that
they were awaiting a court date. After
Orso's suspension, the client learned
that Orso did not file the lawsuit.
[rules 1.3, L4(a), L4(b), 1.5{a},
1.16(d), 8.4(c), and 8.4(g), A.R.PC)]

In ASB No. 04-83(A), Orso was
retained and paid to represent a client
in criminal matters. Orso appeared for
court but after court had adjourned,
Orso did little or no work in the mat-
ter. [rules 1.3, 1.5(a) and 1.16(d),
A.RPC)

In ASB No. 04-87(A), Orso was hired
to file a divorce, After Orso's suspension,
the client learned that Orso had not filed
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his divorce proceeding. [rules 1.3, 1.5(a)
and 1.16(d), A.LR.LC.] [ASB nos. 4-
OB3(A), D4-087(A), 02-194(A), 00-43(A),
00-216(A), 01-204(A), 02-059(A), 02-
O60(A), 02-079(A), 02-156(A), 02-
167(A), 02-178(A), 02-194(A), 02-
207(A), 02-208(A), 02-209(A), 02-
212(A), 02-213(A), 02-237(A), 02-
238(A), 02-239(A), 02-255{A), D2-
265(A), 02-266({A), 02-267(A), 02-
280(A), 02-288(A), 02-290(A), 02-
304(A), 02-321(A), 02-332(A), 03-
010{A}, 03-025{A), 03-026(A), 03-
O41({A), 04-083(A), & 04-87(A)]

On April 22, 2005, the Supreme Court
of Alabama adopted the March 9, 2005
order entered by the Disciplinary
Board, Panel V, accepting the condi-
tional guilty plea entered by
Birmingham attorney Stephen Daniel
Phillips involving bar complaints filed
against him, Phillips waived the filing
of formal charges by the bar in ASB
No. 04-187(A) and CSP No. 05-
170(A). He pled guilty to violations of
rules 1.3 and 8.1(b), Alabama Rules of
Professional Conduct, in connection
with those two complaints. Phillips
had been defaulted on the merits in the
remaining charges filed against him.
Phillips acknowledged guilt of all rule
violations alleged in said charges.
Phillips accepted a five-year suspension
in resolution of the disciplinary cases
pending against him. He received cred-
it for the time he has spent under an
interim and summary suspension
under Rule 20, Alabama Rules of
Disciplinary Procedure, which was
effective May 12, 2003, Phillips is to
sign a two-year contract with the
Alabama Lawyer Assistance Program.
Successful completion of that program
shall be a condition of any future rein-
statements to the practice of law,

In ASB numbers 03-103(A), 03-
105(A), 03-107(A), 03-114(A), 03-
116(A), 03-128(A), 03-1259(A), 03-
130(A), 03-146(A), 03-166(A), 03-

167(A), 03-183(A), 03-184(A), 03-
246(A ), and 04-15(A), Phillips pled
guilty to violating, in whole or in part,
rules 1.3, 1.4(a), 1.5(a), 1.16(d), 8.1(b},
B.4(c), and 8.4(g), A R.EC. Phillips
either failed to file bankruptcy for his
clients or willfully neglected the bank-
ruptcy after filing. Phillips also failed
or refused to communicate with his
clients and failed to refund fees associ-
ated with these matters, [ASB numbers
03-103(A), 03-105(A), 03-107({A), 03-
114(A), 03-116(A), 03-128(A), 03-
129{A), 03-130(A), 03-146(A), 03-
166(A), 03-167(A), 03-183(A), 03-
1B4(A), 03-246(A), and 04-15(A)]

Madison attorney David Ashby
Thomas was suspended from the prac-
tice of law in the State of Alabama for
a period of two years, effective June 8,
2005, by order of the Alabama
Supreme Court. The supreme court
entered its order based upon the deci-
sion of the Disciplinary Board of the
Alabama State Bar.

In ASB No. 04-127(A), Thomas
accepted a retainer of $648 from a
client. Thereafter, Thomas did little or
no work on the matter, would not
return the client’s phone calls and
failed to communicate with her about
the status of the matter, During the
representation, Thomas took posses-
sion of the title to the client’s vehicle,
As of the date the client filed her griev-
ance with the Alabama State Bar,
Thomas had not returned the title to
her despite her repeated requests for its
return. Thomas failed to answer the
grievance filed with the bar, with the
bar's last request for a response being
returned marked “refused.”

In ASB No. 04-130(A), Thomas
accepted a retainer of $534 from a
client to represent him in a child sup-
port modification matter. Thereafter,
Thomas left his firm and told the client
he was having trouble getting his files
from his former firm. Throughout the



representation, Thomas failed to com-
municate with his client and did little
or no work on the matter. In February
2004, Thomas told the client he would
refund the fee but never did. Despite
two requests, Thomas failed to answer
the grievance filed against him with
the Alabama State Bar.

Formal charges were filed in each case
on September 15, 2004, As a result of
Thomas' failure to answer the formal
charges, on January 7, 2005, the discipli-
nary hearing officer granted the bar’s
motion for judgment pursuant to Rule
12{e}(1), Alabama Rules of Disciplinary
Procedure, finding Thomas guilty as
charged in the formal charges. On May
17, 2005, the matter was heard before
Panel V of the Disciplinary Board on
the sole question of the appropriate dis-
cipline to be imposed. As has been stat-
ed, the Disciplinary Board ordered that
Thomas be suspended from the practice
of Taw in the State of Alabama for a
period of two years, effective immedi-
ately. The board further ordered that
Thomas make restitution of all fees paid
to him in each case not previously
refunded as set forth in the formal
charges filed against him. [ASB nos. 04-
127(A) and 04-130(A) |

Public Reprimands

= Enterprise attorney John Richard
Hollingsworth received a public repri-
mand without general publication on
May 20, 2005, for violations of rules
3.3(a)(2) and 8.4(a), Alabama Rules of
Professional Conduct. Hollingsworth
was appointed conservator for his
father who was physically and mentally
incapacitated. While serving as conser-
vator, Hollingsworth obtained a war-
ranty deed conveying real estate from
his father to him, His father subsequent-
ly died. Hollingsworth failed to provide
notice to the court and obtain prior

approval of the real estate conveyance
and failed to disclose the transaction in
his inventory and accounting, which
was submitted with the petition for
final settlement.[ASE No. 02-137{A)]

+ On May 20, 2005, Millbrook attorney

John David Norris received a public
reprimand without general publication
for violations of rules 1.3, 1.4(h) and
L.5(a), Alabama Rules of Professional
Conduct. Alice Mink hired Norris to
represent her in connection with a cus-
tody case involving her grandson. The
case was pending in Chilton County.
On April 16, 2003, a client contract was
executed. Mink paid Norris $1,000 in
installments. Norris attended one hear-
ing in Juvenile Court. After that, he
moved to another firm and ceased
communicating with Mink. Norris
took no further action on Mink’s cus-
tody case, insisting that the matter was
going to be handled by a lawyer he had
associated to assist him with the case,
That lawyer denied any such arrange-
ment to Mink, as well as to the bar.
Norris refunded $300 to Mink when he
provided his written response to the
bar complaint. [ASB No. 04-140(A]]

On May 20, 2005, Birmingham attor-
ney Paul Archie Phillips received a
public reprimand without general pub-
lication, for violations of Rule 7.3(a),
in ASB No. 03-045(A); Rule 8.4(g) in
ASB No. 03-188(A); and Rule 1.15(b)
in ASE No. 04-078(A), Alabama Rules
of Professional Conduct. Phillips was
also placed on two years' probation.

In ASB No, 03-045(A), an investiga-
tor working for Phillips made direct
contact with an automobile accident
victim, who was already represented by
counsel. Phillips and his investigator
later met with the victim and had her
sign a letter terminating her existing
counsel and executing a contract
employing Phillips.

In ASB No. 03-188 (A), Phillips
offered money to a UAB Hospital
employee in return for information on
accident victims admitted to the hospi-
tal. That employee reported this offer
to a hospital supervisor, who initiated a
bar complaint against Phillips.

In ASB No. 04-078 (A), Phillips set-
tled a slip-and-fall case for a client and
received a settlement check for $10,000
on July 7, 2002. Phillips did not pay the
client his share of the proceeds until
December 6, 2002, [ASB nos. 03-
045(A), 03-188(A) and 04-078(A) |

« On May 20, 2005, Tuscaloosa attorney

James Dwight Smith received a public
reprimand with general publication for
violations of rules 1.3 and 1.4(a),
Alabama Rules of Professional Conduct.
On Auogust 3, 2001, Cynthia Hubbert
hired Smith to represent her in a sexual
harassment case against her employer.
She signed a contract on that date, and
also filled in portions of an EEOC com-
plaint form which was to be completed
by Smith's secretary for later signature,
and to be filed with the EEQC. After the
initial meeting, Smith never filed the
complaint with the EEOC, nor did Smith
take any other action on Hubbert’s
behalf. Hubbert called Smith on several
occasions to find out when she should
come in to sign the complaint. Smith
failed to respond to those calls. Upon
learning that her case had been compro-
mised by Smith's neglect, she filed a com-
plaint with the Alabama State Bar. In
response to her complaint, Smith conced-
ed that, “I am probably guilty of attempt-
ing to take on a matter | should not have
taken on.” Smith blamed the problem on
family medical problems and his involve-
ment in several large class action lawsuits,
Smith also stated that Hubbert was out of
touch for an extended period of time.
However, Smith'’s office file contained no
indication of any effort by Smith to con-
tact her about the case during this time,
|ASB Mo, 03-136(A)] -]
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Seiences. Member: American Academy
forensic Sciences, Southeastem Assn,
Foransic Document Examiners; American
Society Questionad Document Examiners
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American Academy of Forensic Sciences.
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Shivar, Shiver & Nelson Document
Investigation Laboratory, 1903 Lilac Ridge
Drive, Woodstock, Georgia 30189. Phone
{770) 517-6008.
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minute. Forty years' experience, including
25 years’ risk-management insurance con-
sulting. Pre-filing evaluation, deposition,
testimony. Policy coverage, captives,
axcess, deductibles, self-insurance, agency
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and direct experience, bidding, exposure,
policy review, workers’ compensation

audit, modification review. Fee-only proper-

ty loss assistance. Contact Douglas F
Miller, Member S R M C, (800) 462-5602 or
(205) 995-0002 Birmingham. E-mail:
erim@hiwaay.com.

SECURITY EXPERT: Acts of violence:
security negligence and premises liability
litigation, rape, assault, robbery, murder,
kidnapping, workplace violence, Extensive
notice and foreseeability experience in
case analysis review, reports, courtroom
and deposition testimony. Premises liability

notice and foreseeability: apartments, bars,

fast food, malls, motels, parking lots,
schools, special events, guards-contract vs.
proprietary supervision-management, use
of force per private security police.
Security negligence notice and foreseeabil-
ity: policy, supervisian, training, hiring, fir-
ing-retention-firing, security surveys,
notice, foreseeability, quantitative, qualita-

tive data collection and analysis, geograph-

ical profiling, contract and proprietary
security guards/off-duty police. Former
police academy director, state violence unit
director, state PO.5.T. director (police offi-

cer standards and training), corporate secu-

rity director, and tenured full professor of
sacurity management. Trainer of CLE, secu-
rity, real estate, insurance, police, national.
Published author, peer awards, board
appointments, 2002 Winter Olympics secu-
rity evaluator, Creator of the "Predatory
Prevention Matrix.” Board-certified profes-
sional criminologist, security/police spe-
cialist, security/police forensics examiner,
security trainer (DABFE, DABLEE, CHS-INI,
CST, CSS, CPO, NAPS, IAPSC). To discuss
your case, contact John Lombardi, Ph.D.,
MBA., at (BOD) 628-3496. For particulars, go
to www securitynegligence.com. (Daphne,
Fairhope, Mabilg).

FILE MANAGEMENT. For legal profes-
sionals, DiscOptions, Inc. offers the most
effective, efficient and simple method of
file management and storage available, Let
DiscOptions, Inc. convert your files to digi-
tal images, index them according to your
specific needs and deliver to you a computer
disk, where one mouse click takes you toa
crystal clear image of your file, ready to
review, print or even e-mail. Contact
DiscOptions, Inc. 2370 Hillcrest Rd., Suite
G #1817, Mobile 36695. Phone {251) B56-
17 or e-mail Tracey@discoptions.com.
Web site: www.discoptions. com,

ENGINEERING/CONSTRUCTION
EXPERTS: Sails and foundations, structur-
al, drainage, mechanical, roofing, electri-
cal, process chemical, EIFS (stuceo), mold
and mildew, HVAC for residential housing,
industrial and chemical facilities, pipelines,

comprassor stations, commercial buildings,
and port structures. Blasting damage
assessment. Provide expert construction
claims and dispute analysis. Provide com-
puter animation of structural hehavior
under loads. Experienced testifying experts
with licenses and credentials. PE licenses
in AL, MS, LA, FL, SC. Contact Hal K. Cain.
Phone (251) B61-2605. E-mail:
hatkcain@aol.com. Web site:

www hkcain.com.

LEGAL/TECHNICAL RESEARCH: How
much is your time worth? Search, Inc. pro-
vides fast, professional and affordable
research to small and medium firms and
solo practitioners. Flat-fee pricing provided
by an experienced database researcher,
Contact Paul Steensland at (314) 754-8410
or e-mail paul@searchincorparated.info.
Web site: www searchincorporated. info.

Robert E. Perry

Mechanical Engi-lieer

Expert Witness

« BSME Norwich University

* Adjunct Professor at UAB

*MSME Lehigh University
*Owner of 2 patents

30 years of diversified uperie;éc-a:r-.p;;km_sﬁhﬂ at:

® Power Plants

® Electric Furnaces

® [ron & Steel mills ® Cement & Lime Plants
® Pulp & Paper mills o Industrial Construction Sites

® Chemical & Petrochemical Plants
Al. Prof. License No. 9078

Telephone 205 985-0727 perryrl022@cs.com
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For Sale or Lease

* OFFICE SPACE IN AUBURN: Wall-
appointed law office, +/~1,993 square fest
in professional building with excellent
road visibility. Two executive offices, huge
conference room, kitchen, three bath-
rooms. Copier, filing cabinets, furniture
may be purchased separately, Smart
wiring including hi-speed DSL Internat.
Call Bob Norman at (334) 887-3475 or
bob@auburmrentals.com

» FOR RENT: Law office, Wheeler Building,
2230 Third Avenue North, Birmingham
35203. Parking, library, utilities, receptionist,
copy machine, fax. Cantact Wayne Wheeler,
(205) 322-0627. Available immediately.

Positions

Wanted/Offered

» SUBROGATION ATTORNEYS NEEDED
National insurance company seeks Iocal
subrogation attorneys. Respand to United
Subrogation Services, 980 N. Michigan
Avenue #1400, Chicago BOG1)

= POSITION AVAILABLE: Montgomery-
based association seeks general counsel
with three to five years' expenence in
business, corporate, requlatory or civil fiti-
gation. Background in health law benefi-
cial. Admission to practice in state and
federal courts in Alabama required
Competitive salary and benefits. Respond
to Search Committee, P. 0, Box 1300,
Momgomery, 36102-1300 with resume and
two legal writing samples by October 15,
2005, [ |

SEPTEMBER 2005

RI '
AJ.\/&Em CAN

Where Lawyers Look for Lawyers

Attorney Search

* Permanent Placement
« Temporary Placement
» Firm Mergers & Acquisitions

www.AmericanLegalSearch.com

Birmingham (205) 930-9811
Nuationwide  (800) 930-9128

Richard G. Brock, Esq.

richard(@americanlegalsearch.com

Brannon Ford, Esq.

brannonf@americanlegalsearch.com

Atlanta
MNashville

Miami
Los Angeles

Birmingham
Tampa

Memphis
New York

.__\.

W,

il

“Nationwide Legal Support®

Support Search

* Paralegals
» Legal Secretaries

» Legal Assistants

www.ApexLegalSupport.com

Birmingham (205) 337-1001
Nationwide (800) 930-9128

Jason Peevy, Esq.
Jjasonfarapexlegalsuppori.com

Atlanta
Nashville

Miami
Los Angeles

Birmingham
LE 1+ E]

Memphis
New York




DIXON HUGHES:

Certified Public Accountants and ROVISORE:

A SPECIAL BLEND 9/

CREDENTIALS and SERVICE.

Accurate appraisal and analysis form the bedrock of any successtul business
valuation. You can make sure your case is well grounded by retaining the right
valuation professionals.

Working with a diverse group of industries, companies and privaigss
we've built one of the region's strongest valuation pracigs )

i,

and expertise mean we can swiftly assg

‘reducing complex-1opics 10 the P53 mmmmﬂﬂmmmm a ; Uﬂﬁ

Driving all of this forward is a vigorous commitment to responsive,
_personalized service, backed by resources of the largest accounting and
~ advisory ﬁnrn based In the Southeast. For more on how this special blend
W“ will help you build the strongest case possible, visit us at dixan-hughes.com
-or call Butch Williams at 205.212.5300,




Introducing a new Westlaw®

resource that's in step with
your family law practice.

Calculation Software

Real Property
Valuation

Asset Locator

We asked family law practitioners how an ideal research

system would look. Then we built it! From one screen,

enjoy fast access to virtually every family law resource you Use in

a day. And save time every step of the way:

= Thoroughly evaluate dients and parties with People Finder, bankruptoy dockets, cominal
records and more

= Locate and value assets with Asset Locator and comprehensive real property reports
including: First American Real Estate Solutions®, online PDFs of deeds and more

= Present the best settlement proposal for your dient with FinPlan’s Divorce Fanner®

* Quickly find and draft the right form using West's new form finder that lets you search for
forms by topics such as adoption, prenuptial agreements, custody and more

= Save time preparing memoranda of law, find authority, and see how various
arguments have fared in court by consulting a large store of family law appellate briefs

See Westlaw Family Law Practitioner at west.thomson.com/westlaw/practitioner

Forms & Checklists

Cases & Codes

Westlaw: Practitioner

Family Law
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