


''At Union Bank, 
1Ne 1Nork hard to 
ea1·11 your tI·ust.'' 

-H enry A. Les lie. 
President rutcl Chief l:';x~culive Office,· 

Union Bank works closely with m;;my Alabru11a 
attorn .eys in the administration of tlusts and es tates. 

Ow' invesl1nent capab ilities have increased 
dramat ically in the past year by the addition of a 
state-of-the-art comput erized system. As Alabama's 
largest indep end ent bank , we control all our 
investment processing within the Trus t Deprutment to 
assw 'e constant attention and compl ete confidentiali ty 
for your clients . 

We invite your quest ions about Union Brulk's trust 
services. Our expe1ienced tn.isl office rs will be glad ro 
discuss any business, financial 01· adnli nistrative aspect 
of the se1vices we provid e. 

11111C >11 
BAf1K & TRUST.. i,rnt•Fo1c 

60 Commerce Sti'eet 
Montgom e,y , Alabama 36104 

(205) 265-8201 



Federal and State Postconviction 
Remedies and Relief 
By DonaldE. Wilkes. Jr. 

$54.95 

Dental Practice for Trial Lawyers 
by Robert L. Pekarsky , D.D.S. 

$52.95 

A comol<lo handbool °" the ,uhj,:ct fur trill) laWJ,OM It offer, the lq:ll 
prof c~s-lon a b:tiu.: ktlovi1lcdge of Lhc acnenal Pf'a\:ht:C o( dcnt11tr)'. it\ pro«-duru. 
ud it~ ipeci:altie11t.. 

In a hi.hi) 1«hn1Cal •nd <peaaliud or<> or 1he ,.,. 
1ndt,d . tn1kal - 1hh; mc.1tt:uJously ptt:pan:d •on( i'I nccc, 
\llr) to pnictuioncn. i!~d •'1th postcon,..coon ,c,n • 
cdjc, nnd re.hcf 

Social Security Disability Claims
Practice and Procedure 

By Don C. Keenan, Charles R. Ashman 
w!lh Patricia A. Lucas, Contributing Editor 

S64.95 

ThlJ 1rc1uisli! i:t lntpon,1111 10 lhc experienced trhal lt1W)'f.':r 
ht1ndllna ll11billty injury actions, the novice lawycl' .\llll1l nJ 
h11i ow,t pmc1kc and nlw to their p:.imlegal,, 

Seamen's Damages for 
Death and Injury 
By Jack B. Hood and 

Benjamin A. Hardy, Jr. 

$54.95 

An lnvnluablc wori. which ru'L•vfdc, the pn,1..thluntr W11h nn up-
10-tl111c h11ndbook in rhlri,c,,n11nun11yi.':lmniillK 11r,:u or the luw, 11 prcsenls 
the bai ic lnwof dan 1as;t" in W.inltn', pcr,0 11al 11\)ury und death cttscs 
In i. very Ctintl!lt: sind 1homulilh m;1nni;,r 

OROFR rORM 
Plc~w, enter m) order for ,hr publica1ion fdlc:tl t-c-&u"'. 1m:lud1n" .1n~ 
,uppkmcn1, . rtv1s1~rtt, rtpbccmcnl pages. O:\ll~d volume, nev. 
lldditk)n.11t \Olumc,-anJ rcl:itcd m-.Jleri:21. I undcot.tnd I mi)' 01 ony 11mc 
ca.nc;cl m) ordct (Otthc ,uppk:ments. rcTI'Aon<1.ctc., b) wtn(ot,n,n, The 
H1rri\On Co.mp.an) in ~,11rn.,. Cust~rson au1omatic 1ub'4.:ript1Qn ~ 1U 
cont,nuttort ... ct\C pref~n:n1~lwMtn'bcrprice1, . Pncc;wbjC'CI h•i;:hlnl(' 
... ,,bout noh<"c. On Ca~ Salt, there i> no handhna cha.rec. -4nJ The 
Ham"'°n ComprAn)' \lo·tll Pl')' posaa,c or fn:igh, H1.ndHn, c h.111ic~ plu .. 
po,tfolle orfrc.,i,t "'II be •<ldc:d on ALL OTHER SALES 
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A lawyer's Basic Guide 
to Secured T ra nsactioos 
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Book review-A Lawyer'r G,iide 
to Seeiwed Tra11saetio11s 

- pg. 302 

A professor ar the University of Ala
bama Ltw School has auchorcd a new 
book on Ankle 9 of the Uniform Com· 
mcrcial Code. 1nis l'Olumc should gain 
national recognition in the field of= 
cured cnnsactions. 

Covenants subject to a test of 
reason ableness 

-pg. 306 

Mnny con1111crcinJ ngrcemc.nts and 
employment contraccs contain covc
nnncs no1 ro compete. Arc these. restric
tive covcnantsv"1id under Alabama law? 

On the cover 

John F. Proctor , a partner in the 
Sconsboro bw firm of Thomas & Proc
tor, is me photographer of the front 
cover harvest scene. Procror presently 
serves on the Board ofBar Commission
ers rcprcscnclng lhc }8d1 Judicial Circuit. 



1983 ISSUE IN BRIEF 

Alabama supreme court 
practic e-avo idable erro rs and 
oversights - pg. 320 

The consequences of foiling to pcrfoct 
properly an nppcal co the Alobamn Su, 
prcmc Court can be disastrous. /\void an 
untimely dismissal of the appeal by in· 
suring that all pnxcdur.tl requisites have 
been met. 

Differen ces in federal and stat e 
income tax laws 

-pg. 332 
While Afabamn income t(ll( laws crock 

their lcdcrnl counn:rpan an most re• 
spcctS, there: arc some subsrnnrivc dis
tinctions between the ,tare nnd li:dernl 
laws. 

TIJt Alnbnmn lnJJ,ytr 

Waiting on pulitzcr prize story 

-pg.343 

We Clll\ ' t offer f.unc,-<>r forruoe-bw
wc do invite int=r:cd anomcys to mtcr 
TT1r Alabama Lnwy<r short scory contest. 
Selected stories will be publish«! . Stt 
&=Is inside. 

Regular Featur es 

President's Page ....... 300 
Executive Director's 

Report ............. 30 1 
Bar Briefs ............. 3 12 
Riding tl1e Circuits .... 316 
Recent Decisions ...... 326 
Young Lawyers' Section 330 
Legislative Wrap-Up ... 340 
CLE News ........... 344 
General Counscl 

Opinions ........... 346 
Disciplinary Report .... 347 
About Members, Among 

Finns .............. 348 
The Final Judgment .... 352 
Classifieds ............ 355 
Et Cetera . . . . . . . . . . . . . 3 56 

A sp,anl 1T,nnlt-yu11 is ~tmdcd ro 
these spcaal umrriburon 1111,o //rlprd gn 
i11fonmuio11 fur tlJis <SSII< toga/Jrr: /11".tJr 
EUas C. Wnrso11,J r .. Nam:y C11/lnba11, 
Rny11n11e M. Stnmper, £11,J A. SN'tWS, 
Jr., Beth Can11itl,nc/, l,q11ise Livit'.!}tlUIJ 
a1Jd Dorothy Nun1>()1Jd. 

109 



Th is is my second opporruniry to 
report to you on the operat ions of your 
Bar since our fast annual meeting. 

Tam amazed at d1e amount of die time 
that lawyers have been giving ro our 
profess ion . The amount of activity 
crcac,'CI by our committees has Mary Lyn 
Pike working from dawn to second dark. 
Our hcadquartc_rs building is getting an 
cxccUcm wor kout . As one commi ttee 
comes in the front door , another is kav
ing our the back .. We might even start 
talking about double decking the park· 
ing lot. 

l will not attempt ro report on the 
committees here. They will be reported 
about on other pages of this and later 
publications. They will aU be prepared to 

report fully at die Midyear Meeting of 
the Bar ro be held in Montgomery on 
March 9 and 10, 1984. 

Midyear Meeting committee chair
man Dexter Hobbs of Montgomery re
porrs some exciting plans that arc on the 
burner. You need ro make your plans to 
be a part of this exciting parrof the Bar's 
\\/Ork. 

A Birmingham attorney filed a peti 
tion wid1 the Supreme Court asking the 
Disciplinary Rules be revised to pcmiit 
lawyer advertising on the T. V. The pro 
gram envisio ned in the petition is to go 

.100 

<.Presideflt' 
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after die early morning crowd tuned in 
to a local country music show. Makes 
you wonder if the " Breakfast Club" is the 
battlefield d1at gives rise to many of our 
divorces. Our Task Force to Evaluate 
Lawyer Advertising and Solicitntion and 
our Task Force on Disciplinary Fw1c
rions arc working on die prob lem (ad
vertising, not breakfast problems). Their 
recommendations will be forthcoming. 

We knew this was going to happen . 
Several months ago there: was an edito
rial in the Alabama Broadcaster's Associ
ation to d1c nme of"T hc Alabama Stare 
Bar Is Not o ,,r Friend" that Stated • 
movcmcnrwasunderway to gcra lawyer 
to file suit about this type adverrising. 

Personally, I'm against lawyer adver· 
rising. Whi le it provides an inimcdiarc 
financial be nefit to rhe advertising 
media, it is not like!)' to do so for the 
legal profession. [ recently saw a wanr ad 

in a Nas lwiJJe paper touting divorces for 
S70 plus cost. You just can't do a profes
sional job for d1is return. Society would 
be better off if the Nashville advertiser 
rumcd his "slciJJs" toward some othe r 
field. We cur our own throats when we 
lower the standards of our profess ion. 

I congratulate Frank O. Burge on his 
selection by d1c Birn1i11gbam Legal Sec
retaries Association as ''Lawyer of die 
Y car." ln his selection it was said: 

He bas gained my admiration , re
spect a.no dedication as a lawyer, 
boss and friend. · 

That is pretty powerful advcrrising . 

The T~ Fora: ro Study d1c Proposed 
Constitution , working und er tight time 
restraints , did as professional a job as you 
can find anywhere . Makes you proud ro 
be a part of a professio n that produces 
folks of d1is caliber. To chaimian Harold 
(Fish ) Herring of Huntsville, and the 
rcstofthe Co mmittee, we thank you.o 

William B . Hairston, Jr . 



<-Executive 
C.Oirector' 

M mbttship cards at last-for one 
and all! The Abbama State Bar has IS· 

sued membership cards ro irs Special 
Members for 3 number of years. Special 
Members arc those attorneys who 3re 
cxemrn from the purchase of the ruinual 
license required by Section +0-11·+9 of 
the Code of Alnbnma. Generally, Special 
Members indudc those public offidols 
holding a lcg:,l position who arc prohib
ited from the practice of law by virruc 
of the offi~ i.e., judges, district anor· 
ncys. U.S. aaomcys, and persons, who 
d1011gh admitted to practice law in Ala· 
bamn, choose to pursue n vocation or 
profession dint does not involve the 
practice of lnw, bur who wish, 11011ethc· 
less, to main Cl.in their mcmbership in the 
State Bar. Special Members currently 
pay dues in an :unount of $JO. 11,cse dues 
arc pa)'ablc betwttn October I and Oe· 
rober 31 of ""ch year as arc the annual 
licenses. 

Tiiosc attorneys who arc required to 
buy the annual license because d1cy do 
cnvge in rhc practice of law purchn$e 
their license from either a probate judge 
or license commissioner in one of the 
St"<ty·scvcn counties in the stare. Since 
the monies arc paid to these dcsigi,arcd 
public officials and ulrumrdy work their 
w;ay ro the Stare Bar Trust Fund at the 
Capitol, the Stare Bar Hcadquancrs has 
no ""')' of knowing who has purchased 
an annual license until well into the fiso,I 
year when the State Revenue Depart• 

~port 

menr and the State T r""5urcr make avail
able the license list As a result, ir has not 
been possible to issue a membership card 
ro these persons rhough we have had 
numerous rcquescs for same. 

The 1983·8+ year will be different. We 
will nor be o.blc 10 issue each license hol· 
der a mcmbershjp card automatically for 
the same reason we have not been able ro 
issue them in past years; namdy, we 
would not know when you had pur· 
chas<d your Ji«1uc until brer in the year. 
With the beginning of the 1983·8+ license 
year, however, we will mail ro each per· 
son requesting sru11c, and providing our 
office wid1 • copy of your current 1983-8+ 
license, a membership card which will 
not only bear your name and a cerrilica· 
rion of membership in good standing 
but will, in fact, be a facsimile of thee 
license which is issued to you by the 
appropriate authority. 

There will be no charge for this card. 
All you need do is write requesting same 
and providing proof of purchase of your 
1983·8+ license. 

The most frequent need ndvanced in 
suppon of a membership card is for 
idcmilicarion purposes for an arromcy 
ro identify him or hendf when visiting a 
client in either a jail or one of our Stare 
penal institutions. 

These cards could be issued auromnrl
cally upon payment of your license fee if 
in facr the monies were p:lid directly ro 

Hamner 

Alabama State: Bar Headquarters as is 
the = with the special membership 
dues. 

111osc new aclmittees ro the Bar, who 
arc required to neither purchase the 
license or pay special membership du<:$ 
(all persons admitted sub$equcnr to 
October 1, 1982, arc currently exempt 
from the p•ymcnt of any smc dud ) may 
wri1c: ro this office and n:quat a mem· 
bcrship card. 

All an.omcys arc required to purchase 
an annual license from the sure if en· 
gaged m the practice oflaw between the 
dates of Ocrober I and October 31 of each 
year, unless otherwise exempt. Ir is not 
wmsual when ,ve receive d1e list from 
the Revenue Ocpanmcnr ro find be· 
tween +oo-600 lawyers who have failed 
ro purchase these licenses. It is not in· 
frequent that an anomcy's righr to ap
pear in coun is now being challenged b)• 
dtlier die judge or an adverse parry when 
it is disco,·ercd char the person does not 
hold o current license. 

All attorneys arc reminded that while 
they mny be exempt from the purchase of 
the 5t.1tc license, usually municipal 
licenses c:1rry no exemption, and even 
though an artomcy may have bttn ad· 
mirted subsoquenc co October 1, 1982-, 
liability for the purchase ofa local license 
attaches with admission ro the Bar. You 
should ehcclt with your local liecllsing 
nurhoriry in diis regard. D 

Reginald T. Hnmncr 

JOI 
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Robert L Potts 

Pr ofessor Don Baker of chc University of Alabama Law 
Schoo l faculty h:is takco anothet step toward establishing 
l1ini.sclf as the ptccmioem authority in chc United States on 
Article 9 of the Uniform Commercial Code. His recent 
book, A Lmvycr's Basic Guide to Secured Trtmsnaw,u, pub
lished by the American Law Instirurc and American Bar 
Association Commi[[ce on Continuing Professional Edu
cation, firmly establishes him as the legiti01atc successor to 
the late Professor Grant Gilmore, whose c.lassic treatise, 
Secr,rity bztt:rest1 In Personal Prupe>-ty, is currently being 
revised and updated by Professor Baker pursuant to an 
agreemen t with Professor Gilmore before llis death . 

To apprc.ciate the significance of Professor Baker's new 
book, one must put it in historical perspective. It is a recent 
pan of one of the grc,it success stories in American legal 
history, the saga of the Uniform Commercial Code. 

11,e idea of a Un iforn, Commercial Code was conceived 
io 1940 by William A. Schnader of the Pennsylvania Bar, 
while he was president of rhe National Conference of 
Commissioners on Uniform State Laws. Previous ''un • 
ifonn" acrs relating co commercial craosactions, dating Ii-om 
1896, had become outdated because of new patterns in 
commercial activity, lack of universal acceptance by stare 
legislarures, and non -uoiforn, amendments, bod, legislative 
and judicial. 

The Code, after d,e American Law Institute agreed to 

co-sponsor ir with the National Conference of Comm is
sioners on Uniform State Laws, was nurtured by its chief 
reporter, ProfC$SOr Karl N. Uewdlyn, and his equaUy ab le 
wife, Soia Mcntscllikoff, associate chief reporter . From 
1944- thro ugh 19s1, an editorial board of nine men,bcrs 
labored to prod uce the fi.-st official draft. (111c principa l 
draftsmen of Article 9 011 Secured Transactions were Grant 
Gilmore and AUison Dunhan, .) This collaborative cffon 
resulted in tl,e 19s2 Official Text o f the Code, which was 
pro mptly adopted by Pennsylvania. New York rhen con-

JQ1 

A Lawyer's Basic 
Guide to Secured 

Transactions 
By 

Donald W, Baker 
ALI·ABA 

Philade lphia, Pcnnsy lVllnia 198J- Pp. 34,2. 

ducted an iotcnsivc study of the Code which resulted in the 
1957 Official Text. Mino r revisions occurred in 19s8 and 1962, 

resulting in d,e 1962 Official Text. By 1968, the Code had 
bcc:n adopted by forty-nine starc-s, the Distr ict of Columbia 
and the Virgin Islands. Louisiana, d ue to irs Civil Law 
herirage , was the only non-conforming stare. 

The permanent editorial board for the Code, established 
in 1961, spcm a great deal of time and effort revising Article 9, 
in the late ooc; and early 70s. Toe revision was undertaken 
because the conceptual ly revolutionary approach ro secured 
rransacrions in personal property and fixtures, adopted by 
die origina l draftsmen of the Code, created some prob lems 
in application and resulted in numero us non -unifo rm 
runendmcms to Article 9 in various jur isdictions. ln ,972, a 
revised Article 9 was incorporated into a new 1972 OfticiaJ 
Text of the Code. 

Revised Arrick 9 has now Ix-en adopted by forty-two 
jurisdictions. Alabama adopt~-d Revised Article 9 during 
the 1981 Regular Session of rhc Alabama Lcgislarnre, after a 
Committee of the Alabama Law [nstirure , of which Profes
sor Baker was die reporter , srudicd revised Article 9 in 
depth from 1975 duo ugh 1978. Lt becamc, effective in Ala
bama on February ,, 1982. Sec Baker, A11 Ovm>ie,v of t/Jt 
Propo,ed Ammdmmts to A,ride 9 of t/Je Alabama. Unijim,i 
Cm,mttrrial Cmu, +2 Ala. Law. 51 (1981) . 

Professor Baker's new book is nationally significant be
cause it is the best concise treatment of revised Article 9 now 
on the law book market. Tr is wri[[en specifically for the 
bus)' practitioner wd stude nt, to give them, in concise and. 
easy to undersrand terms, readily available infonnacion Oil 

secured tranSactions in persona l property and fi.xn1rcs. In 
the work d1cre is an amazing amount of information clearly 
and logically orgwi,.ed in orderly and functional fashion. 
Some of the positive aruibutcs of the book include the 
frequent use of diagrams and illustrations (especially in 
conne<.i:ioo with the complex s11bjccr ro priorities) a com· 



prchcruivc t.i.blc of contents, an explanation of the policy 
behind the rule&, and a limited number offomlS. One of the 
mo.n helpful ar= of the book is • ten-page section on 
=rd1ing Article 9 problems, which conwns an up-io
date babhognphy. 

111e book as b:tsically one of st2rutory analysis. The au
thor discusses '"''Y few c:asc:s interpreting Article 9 and has 
included no discussion of the Alabama variations in Aniclc 
9, since the book •ddrcsscs a national audience. 

However. aU substantive and procedural aspects of SC• 

cured rr:uisactions arc examined in considerable depd1 in 
the book. I ncludcd arc scaioos on types of coUatcral, crco· 
tion of the security i111crcs1, pcrfc<.-tion of die security inter
est, priorities, the Article 9 cr~-ditor versus the bankruprcy 
trustee, multiple state transactions, and ddiiulr. 

Profcs~r B'1kcr has brought credit both to himself and to 
the University of AL1bama School ofl.aw with the publica-

tion of mis monograph. It should be acquired for every law 
libnry, 1:uge or small. O 

RDhm L. l'ot11, """'"" ,f A Z-,,.,,s 
BIISi< Gulde to Suurtd Tmnstu:tiims, is 
11 p,11airi,i, Rltm,ey and pllrmtr in rJ,e In•• firm o' l'om, r(l11119, B1ntin91tme & 
S11rtlt, In lcrtnu. In tiddirl,m to servin9 
aJ C111Wnl t/Jninnnn a[ tht. ~rwn , 
811nki,'9 and B11si11as /,.aJ,, S,awn oj· the 
Alnbam,i StRte Bar and RS d,ainlUUI of 
tl,e Af,.l,a11111 Sr•u Boarrl •f B•r Ex•min
m, /11 sm'tll as • member of she Alnba,,.. 
,:,.., Tnstilurt (Ammltt« on Rmsed Am· 
di 9 t,ftlir AW"""' Unifimn Omunemal 
Cod,. 

Richard Wilson 
& Associates 

Registered 
Professional 

Court Reporters 
132 Adams Avenue 

Mon1gomery , Alabama 36104 

264-6433 
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Where there's 
a will ... 
Now there's an 
easier way. 

AmSou1h Bank's new Will and Trust Form 
Book provides a comp lete and up-to-date 
compilation of will and trust forms to make 
your job easier and faster. In addition , 
extensive commen taries are helpful in the 
design and implementation of various estate 
plans. These forms reflect ERTA, TEFRA 
and recent revisions in the Alabama Probate 
Code and will be updated period ically to 
insure continuing accuracy. 

To order your WIii and Trust Form Book, 
send your check for $95.00 payable to 
AmSouth Bank N.A. to the Trust Division at 
any of the addresses below, or contact the 
AmSouth Estate and Trust Planning 
Representative in your area. 

AmSouUl Bank N .A. 
P. 0. Box 1128 
Anniston. AL 35201 
236-8241 

AmSouth Bank N.A 
P. 0. Box 11426 
Birmingham, AL 35202 
326-5390 

First National Bank of Decatur 
P 0 . Box 1488 
Decatur. AL 35601 
353-0941 

The American Nallonal Bank of Huntsville 
P. 0 . Box 507 
Huntsville, Al. 35804 
533-5000 

The American National Bank & 
Trust Company of Mobile 

P. 0. Box 1628 
Mob~e. AL 
694-3211 

Alabama National Bank ol 
Montgomery Alabama 

P. 0. Drawer 431 
Montgomery, AL 36101 
834-9500 



Bar Plays Significant Role in 
Pro osed Constitution Focus 

L the past severa l weeks not a 
day has come and gone without 
news regarding the new propose d 
constitution, which passed the Ala
bama Legis lature during die regular 
session. Many questions immcdiarely 
were voic<.-d concerning the proposed 
document whi ch was set to come 
before the votc:rs of the sta re on 
November 8. It follows that the most 

orrcn heard were "Whar docs it sarr 
and "How can the public vore for, or 
agai ns t, a docum ent they know 
nothing about?" 

Shortly after those initial question s 
were being asked, ano th er very"im· 
porunr question arosc -" Will the 
constitution be placed on the ballot~" 
At the time this publication went ro 
press, the Alabam a Supre me Court 
was hearing o ral a rguments in th e 
lnwsu it Rick Man Icy, n s rarc rep re· 
scnrntivc and bar commiss ioner , 
brought against the State of Alabama 
(the source of this question) and a 
decision would not be reached for 
several days. 

One of those expressi ng conccm 
abou t the wiccrtninry of the conrmrs 
of the proposed constitution was Ala· 
bnmn Stare Bar !'resident Willhun B. 
Hairsron. H e added yet another 
qu=ion ro the numerous otbers
" What can the Alabama State Bu 
do?" Hairston took action. On Au· 
gus t 12, he appointed a 22-mc mb er 
task force, cha ired by Maro ld Her · 
ring of Hunt svi lle, to s tud y and 
evaluat e cbc S7·page document. Be 
called a press confcn:ncc and rold the 
news media of the bar association's 
plans to tell the voters of the state 
whar was before diem. 

Tiic rask force, composed of arror
neys knowledgeable in Alabama Con· 
srirutional law , goc to work on the 
proposed constitution in both pie· 
nary sessions wd sub-committee 
meetings. The w k force's last meet

mg was held on Monday , Ocrobcr 3, 
in Birmingh am , four days before 

their final report was tO be given ro 
the Board of Bar Commissioners. 
Although the group h2d :agrctrl nor 
ro discuss the rtCport until the Friday 
meet ing , new spapers die following 
moming indicarcd the t:1sk force had 
rejected the donun cnr by n ,.,.,., vote. 
No derails of the report were givca 

On Friday, October 7, when the 
msk force met to make their final re· 
port, the press was invited to attend . 
liarold Herring commended die cf· 
fort and diligence ()f rhc 1983 lcgis
lnrure, in pa rticu lar d1osc lcgislarors 
on rhe Sena te Committee on Gov
ernmental Affairs and the Housc 
Committee on Constitution and 
Elcaions, and their legal advisors, on 
their wor k in producing the pro
posed new con stitution. He said 
their produce is n significnnr seep in 
consti rur ional revision ; howeve r, th e 
rnslc force found thi: proposed con· 
sti rurion seriously dcficie.nr in 
enough of irs important provisions ro 
wuranr its ri:ji:ction by the people. 
should it b,: submitted ro a vote. 

The rask force conducted an article 
by article co mparison of t he pr o· 
posed consti tuti o n of 1983 with the 
applicable provisions of the Con· 

mrution of Alabama of 1901 as 
amended. They dcrermined what 
changes bad been made and the sig
nificance of the changes. 

The following arc some of the 
changes the task force reported : 

1) A change to die Declaration of 
R.ighrs could be construed co 
Clldudc persons and cntitic:. previ· 
ously conn:d, such as minors, cor
porations and other legal entities; 

2) a change in the Taxation and Debt 
Limitation article could misc ques
tions about the securiry of rhc state's 
bonded indebccdncss and attend to 
result in an incn:a.ic in the me of 
mten:st~ 

J) a change ro the sccuon relating to 
the Lci!islativc Department would 
:illow cl1c lcgislan1re to authorize 
lortcrics o r gifr enterprises for 
charitable purposes; and 

+) a new provision cou ld co nfer 
snmding on any citi1,cn to asscrr 
constitutional issues in St:lte coun 
m cases where no st:Ulding to sue 
would otherwise Cl!UI. 

TI1osc inrcre.m:d in a comp lete copy 
of the t:t.<k force's report mair write the 
Alabama State Bar, P. 0. Box 671, 
Moncgomi:ry, Alaba,m 36101. 

Fol/4wing rhe Ocrobtr 7 a,,nmmimun meaing r/Jrre d,e Taslt Fura ro Emluare du 
Propostd Onsritutum 9niv rluir rtporr,Jim Mtrli11i ef A/bl,alllll lllfrnwariu11 N<l'IPl1rlt 
(Al.ANET) 1p1rsrions Larry Dumas (uaud) nm/, c'1nirma11 of tlJr rtuk f,m,e. Harold 
Hrrrii'IJ abo111 pnninilnr porr,0 111 uftbe d0t11111mr. 
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Th is article discusses siruacions in 
\Vh.ich one person or entity covcnaars 
aor ro compete wirh another person or 
enrity. The enforceability of such a 
covenant is restricted by stature in Ala
bama and many other states. Even whw 
the covenanr is of• rypc not cxpres-sly 
disallowed by die stanire in Alabama, ir 
still is subjected ro a test of rc-:1sonablc
ncss. An attempt is made in this article co 
prcscnr examples of difforcnt siniations 
in '"''hich such covcuaots have been used 
and subsequently considered by the 
courtS. However, the reader should re
member chat there is no pauciry of au
thority in chis area and char no attempt 
has been made in this article co cite all die 
c-asc:s. As one court noted regarding the 
law oa this subject: 

This is not one of those questions 
oa whid1 rhc legal researcher can
not find enough ro queach his 
d1irsr. To the contrary there is so 
much authority it drowns him. It is 
a sea- vast and vncillating, overlap
ping and bewildering. Oae can fish 
out of it any kind oT strained sup
port foranyihing, ifhe Jives so Jong. 
This deep and unsettled sea per· 
raining to 3J1 employee's covenant 
not to compete wid1 his employer 
after tcimination of employment is 
rcaUy Seven Seas .. . . 

A rrlmr Mttrray D1meeSritdiMofClevdn11d 
v. Wintr , 105 N.E.2d 685, 687 (Ohfo 
C.P. 1952), quoted in Hill v. Rice, 259 
Ala. 587. 67 So. 2d 789, 793 ( 1953 ). At 
least one judge fuccd with die duty of 
deciding a case involving a covenant nor 
to compete declined to embark upon this 
"Seven Seas" of authority: 

Because of a demanding caseload, 
fu,nily responsibilities and a desire 
to consider other matters in life, d1is 
court has been dissuaded from 
reading all of the available au
thorities. 

Unpub lished memorandum opinion 
entered in Ommltants & Dcsig11m I 11c. v. 
8111/t,-Sm>iee Group, foe., No. CV 80· 
lYf-0754-S (N.D. Alo. Nov. 3. 1981 ). 

The Alabama statute applicable to 
covenants not ro compete provides that: 

(a) Every contract by which anyone 
is restrained from exercising a law
ful profession, trade or busmcss of 
any kind od1erwisc th3J1 is provided 
by chis section is to that cxrcnt v(lid. 

(b} One who sells the good will of a 
business may agr<.-c with the buyer 
and one who ,s employed as an 
agenr, servam or employee may 
agree with his employer to refrain 
from ca.rrying on or cngagin_g in a 
similar business and from S<)liciting 
old customers of such employer 
within a specified county, city or 
part diercof so lo.ng ;is d~e buyer, or 
any person dcnvmg mk to the 
good will from him, or employer 
carries on a like business therein. 

( c) Upon or in anticipation of a dis
solut100 of the partners hip, 
rartners may agree that none of 
them wiU carry on a similar businc-ss 
within the s3Jnc counry, city or 
town, or within a specified part 
thereof , where the parmcrsl1ip 
business has been transacted. 

Ala. Q,,/e § 8-1-1 ( 1975 ). lhis statute: is 
copied verbatim from sranires enacted in 
California and Oklahoma. so cases con
struing die statures in those jurisdictions 
are persuasive authority. Tort 11. l'at1-ick, 
24 5 Ala. 275. 17 So. 2d 240 . 2·13··14 
( J 944 ) . The Alabama stan1te begins in 
subsection (a) by making void nil con
traces by which anyone is restrained from 
exercising a lawn~ profession, trade or 
business. In analyzing a problem in
volving a covenant not to compete gov
erned by Alabama law, one should begin 
wid1 die proposition that all such coo
traces arc void, except as subsections (b) 
or ( c) exempt the covenant from the 
blanket prohibition of subsection (a). 
Actions on contracts containing coven· 
ants not to compete, in addition to con
sideration of the enforceability of die 
covenant itself, arc subje<.1: to the S3Jne 
defenses as any other contract action. 
Sec, e.g., Advanee fodum-inl Sta.riry ,,. 
William) . Bums lm emational Oetectii>c 
Agm9•, 377 F.2d 236 (5th Cir. 1967) 
( coven3J1t void because parry Sl'Cking 
enforcement had not qualified to do 
businc.~s in AlabaJi1a); McNetl Marble 
Co. 11. Robi11cn:r., 259 Ala. 66. 65 So. 2d 
22 1 ( 1953) (covenant void because 
signed on Sw1day). 

While chis article focusc-s chiefly on 
the validity of covenants nor to compete. 
practitioners should be aware that Liti• 
gation in d1is area often indudes other 
claims asserted in connc,-tion with the 
covenant. For example. in Jn 1tw S. 
K ,mp,.,. ,&- Co. Southeast ,,. C,w ,:;'- As-



socinus, J,,c., 17 ABR 2756 Quly I , 

1983 ), the fomicr emp loyer sued ir.s 
formc:r employee and his new employer , 
asking for injunctive relief 10 enforce the 
covenant, cb.m•ges against the former 
employee for brach of conmcr, and 
damages againSt the new employer for 
knowing and inrenrional interference 
with the conrracrua l relationship . 
1.1ic Supre me Cou rt of Alabama ruled 
that the fonncr employee was liable for 
damages for breach of contract and die 
new emp loyer was liable for damages for 
intcncionnl and knowi ng inrcrfercnec, 
wit h the co ntractua l relationship be· 
twcc,n die plaintiff and its former cm· 
ploycc. In addition 10 d=gcs, injunc
tive relief 10 enforce the covc:oant was 
ordered . 

For purpcms of discussion, the cov· 
enanr.s not disallowed in Alabama may 
be divided into 1wo catego ries: ( I ) 
employee-employer and ( 2) sale of the 
good wiU of a business or parmcrship 
dissolution . However, coum in Al•· 
bamo have coniidcrcd the applicability 
of the above smrutc in odicr contexts. In 
Hibl,ctt Sparring Got11ls 11. Hitmbnum, 39 1 
So. 2d 1027( Aln. 1980), the court con
sidered n land lord's ngrcemcm wi<h <he 
tenant not to lease space in a shopping 
~enter co another sporti ng goods store . 
The L'Ollrt upheld the covenant, stating 
thac 

"Every contract .•. which at all rc
Str:llOS trade is not \'Oid; it musr 
injuriously afTcct the public wc::tli 
that it may affect a f"'v or ~cr.u 
individuals engaged in a like busi
ness docs not render it VO.id." 

39 1 So. 2d 0 1 I 029 . Sec also, Alnbama
T t111w1ee Nn111rnl Gas Co. 11. City of 
N1111tsl1ille, 275 Ala. 184, 153, So. 2d 
619 ( 1963) ( contra ct giving city exdu · 
sivc righrs co sell gos within county up· 
held). 

E mployer -Employee Covenants 

Fn.-qucndy employees w,u 2grcc: nor 
to compete " ~th their employer mer the 
termination of thcir crnploymcnL These 
contracts usu1llly arc restricted as to rim<: 
and territory . If they arc not so re· 
stricted , 1 he court icsclf will define <he 
rcstrietio ns (see discussion below). Ala· 
bama courtS look with disfuvor on con· 
tracts restraining cmp loymcm, because 
sudi restraint tends nor only to deprive 

t.he public of efficient service, bur risks 
impo"cri.shing <he individual and malt· 
ing tum a charge at the cxpcn.sc of the 
rupaycr . IVfme Dairy Co. "· DaPidson, 
283 Ala . 63 , 214 So . 2d ·116, 4 19 
( 1968 ). The Supreme Courr of Alabama 
asks these questions in dctcnnining the 
reasonablcnc:s11 of a contracrual pro,i· 
sion in rcsminr of enip loymcnc: 

Is the purr.ose to be: ob tained a f.tir 
and conscionable one; will ir do 
grcarc:r hnnn ro die employee than 
good ro the emp loyer; nnd, if ir is 
reasonable as between the parries, 
docs it so injurious ly allcct tfie pub· 
liens ro mo.kc it void ns against pub
lic policy? 

2 1-1 So. Zd at ·119· 20. 
In DtV« P. C/,rntf1a1n, 413 So. 2d 

I 14 I ( Ab. 1982 ) , the court held mar, in 
addition to the previously announced 
requirements , the emplo)'er must have a 
"protcctable imcrcsr' ' ro be enforced 
through the use of a coven31lt. In the 
DeV~ case, the employtr hired an in
experienced eniplorec and trained <he 
cmplO)'CC co install vinyl cops on au• 
tomobilcs. The emp loyee later was dis
charged and the employer sought to 
enforce a restrictive covenant prohibit · 
ing the emp loyee from working for a 
competitor for five years within a fifty 
mile radius of Decatur. The court held 
that the restriction was not enforceable 
because: the employer had no protttt:1blc: 
interest., noting that in order for • pro
rcaablc interest to aist, "the employer 
mll5t possess 'a substtntial right m ir.s 
businr.ss suffic,endy unique co warrant 
the ,:ypc of protcaion contemplated by 
(al noncompctirion agreement. ' • The 
court sta ted thar: 

DcVoc learned no more than the 
nonnn l skills of rhe vinyl top instal · 
lation trade, and he did not engage 
in soliciting customers. There ,s no 
evidence tfiat he either developed 
any special relationship with the 
customer s or had access co any 
confidential information or trade 
scaw . A simple labor skill, without 
more, is simply not cnoudi t0 give 
an employer a submntiaf protccta· 
blc rignr unique in his business. To 
hold otherwise would place an 
undue burden on the ordinary la
borer and prevent him or her from 
supporting his or her fumily. 

413 So. 2d at I 143. Sec also, Cullma11 
Bro111k11Jti11g Co. ,,. Bosley, 373 So. 2d 
830, 836 (Ala. 1979); Rcsracemem 

(Second ) of Contracts § 188 comment b 
( 1981). 

The conrracr mtLSt be murually bind· 
ing and pro, •idc consideration to the 
emplo yee as well as the employer in 
order t0 be enforceable . In Hill , . Jou, 
259 Ala. 587, 67 So. 2d 789 ( 1953), the 
cmplO)'CC dance insrruccor agreed nor to 
compete after termination of his cm· 
ploymcnt, bur the emp loyer in the con· 
tract before the courT did not agree to 
provide the emp loyee with any 
minimum hours or compensation. The 
court held that such a contract lacked 
muruali,:y and remanded the case: to the 
circuit court for a determination as ro 
whether reasonable employment in fact 
had been provided t0 the employee be· 
fore: the: relationship terminated. 

The: &ct that the convcnam nor to 
compete was nude at some: point after 
the employment commenced docs nor 
nccc:ssarily render ir invalid for lack of 
con,ideration . ln D1111g'1try v. Cllpiral 
G111 Co., 28S Ala. 89, 229 So. 2d 480 
( t 969) , a g;is company suc:d iis fonncr 
branch mannger-roureman co enforce a 
contract not to compete signed after the 
employment had commenced . The cm · 
ploymc:nt relationship continued for 
eight montlu thereafter, at which time 
the employee left voluntaril)' . The SU· 

prcmc court held that the "co ntinued 
employment" of the employee after the 
signing of the CO\'enant constituted suf 
ficient consideration . The co,•cnant was 
tofon::cd by injunction , because the cm· 
ploycc knew his former cmplo)•ds CUS· 

comer-., who were located in hard·to· 
find rura.l areas. However, in Maso11 
On-p. v. Komedy, 286 Ala. 639. 244. So. 
2d 585 ( 1971), die coulT conside red a 
case in which the covenant had been 
signed :tfrcr seven years of emp loyment ; 
die salesman employee was terminated 
seven months 1tfrcr signing thccoven.mL 
The employee was forced to sign another 
restrictive covenant after r<nnination 
before being gh'Cll money ro which he 
was entitled under the employers profit 
sharing plan . The supreme court af. 
firmed rhc trial court's denial of an in· 
junction requested by rhc employer, 
noting th•t the former employ« had 001 

competed with the emplorcr for a period 
of two years Md four months after his 
tcnnination . Sec also, Robinsen "· Com· 
puttr Sm>iumers, 34<, So. 2d 940 (Ala. 
1977) ( coven nm signed after employ· 



mcnt commenced; injunction denied 
employer, because at the time the con
tract was signed, the employer intended 
to terminate the employee as soon as a 
replacement could·bc found). 

ln accordance with the wording of the 
Alabamastanne, which aUows restrictive 
covenantS only a., to "an agent, servant 
or employee," no covenant not to com
pete by an independent concracror will 
be enforced. In Premier Ind11mial Onp. 
v. Mmwiv, 292 Ala. 407. 295 So. 2d 396 
( 1974), the court refused to enforce such 
a covenant, holding that the covcnantor 
was an independent conrract0r, not an 
employee. To distinguish an indepen
dent contractor from an employee, the 
court noted that an employer retains the 
right to direct an employee in the man
ner in wruch business is done as well as 
the result to be achieved. Sec also, C&C 
Prodttcts v. Fidelity & Depo,it Co. of 
Maryland, 512 F.2d 1375, 1377 (5th 
Cir. 1975); Blalock v. Ptifect S1tbreriptio11 
Co., 458F. Supp. 123 (S.D. Ala. 1978), 
ttff'd, 599 F.2d 743 (5th Cir. 1979). 

Despite the restriaivc language used 
in the above Alaban1a decisions, the Ala· 
bama courts have enforced covenants 
not co compete by employees in numer
ous cases. Sec, e.g., James S. Kemper & 
Co. &mt/Jeast v. Co.,: & .itwJciates, inc., 
17 ABR 2756 (July I , 1983) (vice 
president for Alabama); Cul/mall 
Brolltkasting Co. v. Borley, 3 7 3 So. 2d 830 
(Ala. 1979) (radio announcer); 
Co11rington v. Bim1i1,g/Jmn Tmtt Na
tio11a/ Ba11k, 347 So. 2d 377 (Ala. 1977) 
(restrictive covenant in bank's employee 
profit sharing plan enforced); D. B. 
Clayum & Astociares v. McNaugl1to11, 279 
Ala. 159, 182 So. 2d 890 (1966) (tax 
rerum preparer); Parker v. Ebteo lndt/J· 
tiies, 282 Ala. 98,209 So. 2d 383 ( 1968) 
(vice president-national sales manager); 
Stokes ,,. Moore, 262 Ala. 59, 77 So. 2d 
331 ( 1955) (branch manager of smaU 
loan company); Rmh v. Newra11 Extcr
mirllltorr, 261 Ala. 610, 75 So. 2d 112 
( 1954) (pest control tedmician); Slay v. 
Hes,, 252 Ala. 455, 41 So. 2d 582 
( 1949) (pest contro l tech nician) ; 
She/to11 v. S/Je/1011, 238 Ala. 489, 192 
So. 55 (1939) (dry deaning routeman); 
Di.~011 v. Rbyal Crtp, In,., 386 So. 2d 481 
(Ala. Civ.App. 1980l( coffcesalesman). 

Alabama courts wiU not enforce any 
contract provision restric-cing the prac
tice of a profession. This refusal ro en· 
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force such contractS is based upon the 
provision inAln . Golk §8-L-l(a) (1975) 
that "Every contract by which anyone is 
restrained from exercising a lawful pro· 
fession ... otherwise d1an is provided 
by this sccrion is tO that extent void." 
Neither subse<tion (bl nor subsection 
(c) of the statute exempt contracts re· 
stricting the practice of a profession 
from the declaration in subsection (a) 
quored above that such C()lltractS arc 
void. Moreover, in Odes, v. Taylor, 282 
Ala. 389, 2 11 So. 2d 805 ( 1968), the 
court refused to enforce a covenant by an 
employee docror not to compete with 
the employer docror on the additional 
ground that an injunaion must protect 
the interest of sociccy as a whole, and 
that rJ1c acute shortage of physicians and 
surgeons in Alabama made d1c covenant 
not co compete W1enforceablc as being 
contrary to pubuc policy. Tn ArrociMed 
Surgcm1J 11. Warw,,od, 295 Ala. 229, 326 
So. 2d 721 ( 1976), the court held void 
as a restraint on rJ1e practice of a profes
sion a provision for liquidated damages 
in die event the doctor employee com
peted after tcnnination of his employ· 
meat. 

ln dcfu:ting "profession,'' the Suprc,mc 
Court of Alabama in Odess v. Taylor, 282 
Ala. 389, 211 So. 2d 805. 812 ( 1968), 
quoted from Dean Roscoe Pound's The 
La,vyer frum Antiq,.ir:y to Mot/mt Times: 

TI,c term refers to a group of men 
pursuing a learned art as a common 
calling 10 the spirit of a public 
service-no less a public service be· 
cause it may incidentally be a means 
oflivelihood. Pursuit of die learned 
arc is the purpose. Grrinit,g a live/i, 
hood is inadmtal, ,vherear, in a b111i
ness or trade it is the mtirt purpore. 

211 So. 2d at 812 (emphasis suppucd). 
lo Gant v. Warr, 286 Ala. 387, 240 

So. 2d 353 (1970), the court held that a 
certified pubuc accountant is a profcs· 
sional and that any conrracr provision 
restricting the praaice of such a profes
sional is void. ln Burkm v. Adan1J, 36 1 
So. 2d I (Ala. 1978), the court hdd rhat 
a public accountant who is not a cci:cificd 
public accountant also is a professional. 
However, in Dobbim v. Gerz Exrer
minattm of Alabama, 382 So. 2d I 135 
(Ala. Civ. App. 1980), the courr held 
that a pest co11rrol tcdtnician is not a 
professional, rejecting the argumcntdiat 
the technicians were accorded such 
srarus by a stature referring to dtem as 

"persons engaged io professional scr· 
vices." 

Sale of the Good Will of a Business 
or a Partnership Dissolution 

Subsection (b) of the Alabama statute 
pemtits d1c seUcr of the good will of a 
business to agree widt rJ,c buyer tO rc
fr:litt from carrying on or engaging in a 
similar business. Subsection ( c) of the 
Alabama statute provides d1at partners 
upon or in anticipation of a dissolution 
of the partnership may Ol,'R 'C that none 
of d,cm will carry on a similar business 
where the partnership business has been 
rransacted. Alabama courrs considering 
covcnantS not ro compete executed in 
such siruatio11S have ooc been nearly so 
restrictive in conscming sud1 covcnancs 
as the courrs have been in coosctUiog 
covcnantS executed by employees. TI1is 
probably is due co the fact thatcovcnantS 
executed in connection wid1 the sale of 
good will or the dissolution of partner
snips arc done so by individuals capable 
of amlS length bargaining and who usu
ally receive greater considc,rati(>n for 
their covenants than do employees. 

ln order for a covenant not to compete 
to be valid when executed in connection 
with a sale of a business, it is not ncccs· 
sary d1at d1c contract of sale specifically 
state that the transaction is a sale of good 
will. In Maddox 11. F11/kr, 233 Ala. 622, 
173 So. 12 ( L937 ), the c(>urt held that it 
is sufficient if the contract is dear that the 
buyer is taking over a going business. 
Ho,vcve.r, a covenant nor ro compete in 
the sale of a business must be express, 
because thcre is no implied covenant not 
to compete when such a. sale is being 
madc.JMcpl, v. HopkitlJ, 276 Ala. 18, 158 
So . 2d 660 ( I 963) (sale of optometry 
business). 

The parry seeking enforcement of the 
covenant must be the party for whose 
benefit rhc covenant runs. Inf. L. Davis, 
foe. v. ChristopiJer, 219 Ala. 346, 122 So. 
406 ( 1929), plaintiff purchased the 
good will of an insurance business from 
defendant. The defendant scUcr agree-cl 
not ro compcrc in d1c sale of fire, tor
nado and theft insurance. Plaintiff buyer 
subsequently sold rJ1e business to a third 
party, but th<!11 brought the action itself 
to protect the d,,rd party's righcs. The 
suprcntc courc affinned the trial court's 



denial of n,.~ef, holding thnr relic:f will be 
gr.in red only at the inn.,,cc of the ownc_r 
of the good will. 

A merger of one corponttion inro 
another cm be • sale of good will. In 
F/rtt A/nb,rma Ba,,~nrn ,. McGnhey, 
355 So. 2d 681 (Ala. 1978), the court 
considered a u-;u1saaion in which a local 
bank WijS merged inro a holding com· 
pany. 11,c major Stockho lder, who also 
was the president of the local bank, 
agreed nor m compete with the holding 
co mpan y, bur then viobted his coven · 
ant. TI1e fonncr stockholder-p resident 
contended that his per.<onal sale of stock 
co the holding company was not a trans· 
fer of the good will, which he said was 
owned only by the corporation itself. 
The court rejected this contention, 
holding that the stockholders of w AI.
ha.ma corporation ore the equitable 
owners of the users of the corporation 
and can d1cmsdvc:s transfer these asscrs, 
including die good will. 

Just as conrnu.·rs rcsrricting d1e prac
tice of n profession by professional em
ployees arc void, so :\!so arc such con
craas void when executed by a profes
sional in con11<-etion with the sale of a 
busi ness. lnTIJ0111pso11 v. Wiik, Rtimtre'.• 
Swm, j9 1 So. 2d 1016(Ab. 1980),an 
accountant sold her accounting business 
and agreed not 10 compete for a ~riod 
of rime, dunng which she w.u to receive 
a share of the protirs from the purchascc . 
The: rnntract spccitia,Uy provided ihat 
the paymenrs were not for good will 
l11e purch:ascrs failed to make ihe pay· 
menrs and rhc seller sough, da.magcs. 
11,e court held \'Oid the co\'enant not to 
comp<.-re and rhc provisio n for payments 
for such covennm, ciring its previous 
cases holding contrncts restricting the 
practice of n profession to be void. The 
court rejected the seller's contention that 
d1c:se pro, •isions of the AJab3ma stature 
were unconsrirunon:11 35 an unreason· 
able class1ticarion. 

Reasonableness of Restrictions as 
to Territory and Tune 

The AJib:una stature requires thar a 
contrali executed in connection with the 
sale of good will or by an employee be 
~mired to ~. specified county, ciry or 
part thc"'Of so long as die buyer ... or 
emp loyer corrics on n like business 

therein ." A covenant nor to compete 
executed in connection with the dissolu
tion of a pannership must be limited to 
" the $2Jlle counry, city or town, or ••• 
part thereof, where the partnership 
business has been transacted." Even 
though the singulor word "eounty" is 
used in the mrutc, a restriction may 
cover a wider area if reasonable. McNul 
Marble Co. 1•. Robinrrte, 259 Ala. 66. 65 
So. 2d 22 1, 223 ( 1953). The Alabama 
courts have bec.n Acxiblc in limiting the 
effect of a awc nrun ro a reasonable time 
or territory even if die restrictions in die 
contract irsdf arc nor so timired. In Yosi 
v. Pnm,k, 245 Ala. 275, 17 So. 2d 240 
C 1944), the rourt considered a covenant 
executed in eonnection with the sale of a 
business which contained no territorial 
or Dmc rcstriaioru . The court held that 
such a concraa would bc enforced for a 
reasonable time and within a reasonable 
geographi c area. ln fpey ~- MIUS&J, 262 
Ala. 36S, 78 So. 2d 926 ( 1955 ), the 
contract provided for• restriction over a 
large gcogrnphic area, but the proof at 
trial was that the business whose good 
wiU was sold opcrored only wid,in a 
smaUcr area. The court held that an in
junction cou ld be issued restricting the 
covenant to the gcogrophic arca proved 
ro be reason~ble at trial . 

What constitutes a reasonable geo
graphic area depends upon the proof of 
what protection the business needs . In 
DaUJJlirry v. O.p11al Gi,s Co., 285 Ala. 89, 
229 So. 2d 480 ( 1969) , the court fun. 
ired the temrorial restriction ro bc en
forced by injunction to one counry in 
which ninety percent of the employer's 
customers were located. In Jame, S. 
Kempt:r & Co. S0t11IJtnst v. Cax & As
sociaus, /11c., 17 ABR 2756 (July 1, 
1983 ), the court held the employer was 
entitled to nn injun~'tion including the 
entire stntc . In Parker v. l'.b,co lnd1ISl'ries, 
282 Ala. 98, 209 So. 2d 383 ( 1968). the 
court held that die gcogrophic area sub
jca 10 the rcsmction cove.red the entire 
United Smes , except for those states 
west of the Rocky Mountains. 

Few Alabama cases discuss what 
period of nmc is reasonable for a vwd 
restriction . Covenants executed in con
nection with die sale of the good will of a 
business were enforced for five years in 
Tyso11 ,,. United Srntes Pipt & Fo,mdry 
Co., 28<i Al, . 425, 240 So. 2d 67.f 
( 1970), nnd in Pim Alabama R,meshares 

v. McGnlHy, 35S So. 2d 681 (Ala. 1978). 
In Mason (Arp. ,. Km11cdy, 286 Ala. 639, 
244 So. 2d 585 C 1971 ). the. court re
fused 10 enforce a live year co,•cnaot 
against a former employee, noting that 
be already had refrained from com~g 
for rwo years and four months im
mediate .ly following his termination . 
Other Abbama case:., and the period of 
rime the restriction was enforced include 

James S. Kcmptr & Co. S011rluast ,. ea~ 
& AJSod111i:s, J,,c., 17 ABR 2756 (July I , 
1983) (vice president for Alaban1a; two 
years); Daughtry v. Capital Gns Co., 285 
Ala. !19, 229 So. 2d 480 ( 1969) (gas 
branch manager•rouccm .an; two years); 
Parltt:r v. Ehfw Industries, T11e., 282 Ala. 
98, 209 So. 2d 383 ( 1968) (vice 
president-national sales manager; one 
year) ; Sl4J P. Hm, 252 Ala. 455 , 41 So. 
2d 582 ( 1949) (pest control rtthnician; 
by implication , five yean he.Id reason· 
able, .llthough a,sc was before the eoun 
only for rC\<iew of grant of preliminary 
injunction); J)i.w,1 v. Ruyal Otp, Ine., 
386 So. 2d 481 (Ala. Civ. App . 1980) 
(coffee salesman; one year). For other 
cases on this subject, sec Annor. , 45 
A.LR . 2d 77 ( 1956) and Annot. , 61 
A.L.R. 3d 397 ( 1975) , 

.Remedies for Violation 

The nonnal remedy for one seeking ro 
enforce a co, ·enant not to com~ is an 
injunction prohibiting the covcnantor 
from violating the agreement. Stt e.g., 
Fim Alabama Banc,J,nres P. MtGal,ey, 
355 So. 2d 681 (Ala. 1978) . An injunc
tion can be issued even if the conrncr 
allows liquidated damages. Madd,x,c v. 
Fuller, 233 Ala. 622, 173 So. 12, 14 
( 1937) . Although one Alabama case 
holds that d=agcs and an injunction 
will not be awi1rded for the same ,iola · 
tion, Srokes v. Mll(l1t, 262 Ab. 59, 77 So. 
2d 331, 334 ( 1955). a more recent= 
holds that damages ond injunctive relief 
can be awarded in thcsarnea,sc.JamaS. 
K empt:r & 0, . $qut/wur P. Cm & As
soa111u, Int ., 17 ABR 2756 (July I. 
1983). A new cmplo)'cr also may be en
joined from employment of the 
eovenantor in viofation of the co,·cnanr, 
Dn,'l)htry v. O.pital Gas Co., 285 Ala. 89, 
229 So. 2d 480 ( 1 ?70 ), or may be as· 
scssed damages for Interference with the 
covcn:mt .Jn mes S. Kt:mptr & Co. Sour/,-
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rnst 11. Ccx & AJwc., J11e., 17 AJ3R 2756 
(July I , 1983). 

Law to be Applied 

Quite often,• contract of employment 
or ocbcr conrract mighr provide rhat i1 i• 
subjett ro rhc law,; of one rntc , bu1 per· 
formana: is in another rnue. The coun 
consi<krro sud1 • siruuion in B/111«1: ,. 
Pnfra Subsmptum Co., 458 F. Supp. 
123 (S.D. Ala. 1978). 11ffd, 59') F.2d 
743 (5th Cir. 1?79 ), in whid1 a mag•· 
zinc sal.sman agtt«I not 10 compete 
witli the publisher after rcrminanon of 
the relationship. The contraa pn>vidcd 
chat ic was subject co the law, of 1he 
Commonwealth of Pcnnsylvnma. The 
mag.nine s:\J.sm:m w2s nn independent 
eonCt2ctor, but this faa would not affi:l"t 
the ,':llidiiy of rhe covenant under the 
lawsofPennsy lvnnia. I lowever, as non:d 
above, a covenant not co compete by an 
indcpcndcnrcomracror is void under the 
laws of Alab.,ma. 11,c courr in 8/11/IJlk 
held chat, since rhc co111·rnct was 10 be 
pcrfom,cd in Alabama, ir wns subject t0 

Alabama law bcQ uSc the Alahnma stnt· 
utc LAIB. Cod, § 8 · 1· 1 ( 1975) 1 
srntes the "fllndamcmal policy" of Afo
ban,a and that Abban,a has a "mntcriaUy 
greater interest" rhan Penn•ylvanin in 
rei,.,Jating the provisions of such a con· 
craa ro be performed in Ahlxima. 

Antitrust lmpli c.1tions 

A numbcroffcd•J·al coUrtS have found 
that post·cniplo)'111em agrccrncnrs not 
ro compete:, or those ancillary 10 die: sale 
of a business, am viobte Scxtic,o I of the 
Shc:nnan Act, 15 U.S.C. § I. E.g., 
l,tmr,-VardQrp . ,. VrndoCo., G60 F.2d 
255 (7th Gr. 1981), an . dmud , 102 S. 
Cc. 12n ( 1?82) (covenant ancilbl)• ro 
sale of busin<SS upheld; case provides 
good summary of the low in this arc.a.); 
Ncwlmron-. L«b&Co . ,. G,,oss, 563 F.2d 
1057, 1082 (2d Cir. 1?n), cm. iunie,t, 
434 U.S. 1035 ( 1?78) (brokcrugc firm 
partners' noncompcririon clousi, up · 
held); Goltfm v. Kmrile Floors, foe., S 12 
F.2d 838, 843-44 (5th Cir. 1?75) (00"· 
enant providing for forfcirnrc of de
ferred compensation iffomicr employee 
competes upheld). TI1crc nppcor to Ix: 
no c'lSCS whid, ncrunlly hold such n CO"· 

cnant ro be n Sc..-rion I violation, how· 

J IO 

cl'cr. SccBrntff,ml v. New York Times Co., 
50 1 P.2d 51, 5? (2d Cir. 1?74). 

Such n:srrictivc covenants arc subject 
to the ~rule of reason," r.nhcr than being 
illegal pa-se. Nrrtio11al Society of Prefcs
s,o,rn/ Engu,c,rr ,,. United Srarcs, 435 
U.S. 67?. 68? C 1978) ; Lekro-Ventf 
Co,p. ,,. Vmd,J Co., 66<> F.2d 255 at 365; 
A.ltfm 1•. A l'A Qrp. of l'lorida, 353 F. 
Supp. 65·1. 656 (S.D. Fla. 1 ?n ), nffd 
man., 4?0 F.2d ??O (5th Gr. 1?74) 
(covenant ancillary to sale of busin<SS 
upheld). lnapplyingthcruleof rcason to 
co,·cnants not ro compete, che coun:s 
consider much the same: faaors as are 
applied in determining arcasonablcncss" 
under scare: law. Under the rule of rea
son, ho,vc\·cr, an adverse impact on 
competition. rather than simply an in• 
jury co • competitor ot the employee, 
must also be proved before a violation of 
Section I cnn be fOU11d. E.g.,Le/aro-Vmd 
Qrp. v. Vt11M Co., 660 F.2d at 268-69 ; 
H&B E911ip111mt Co. v. /11t1:niario11al 
Harvm.,,. 0,., 577 F.2d 23?, 246 (5th 
Clr. 1976) (discussing requirements of 
the n1le of reason in 3 d ifferent f.tcm:\J 
context). 

Conclusion 

As may be evident Ii-om rhis article, it 
often is difficult to predict where a trial 
courr may draw tl,c fine line between 
reasonable protection of an employer's 
or purchaser's business and undue 
hardship. Where thcrc is a protcctable 
intcrc:st co bt' scrvL-d by a restrictive cov· 
cnant, couns have the power to limit 
unreasonable time and tc:rritory restric
tion and enforce them as modified. In 
such CllSCS, it is generally safe, whm n:p
rcscnting employers or purchasers, to 
s« k and enforce co•-mants dra,vn as 
broadly as is believed necessary to pro
tect the business. Where tbc:rc is so= 
doubt as to whether a prorcxrablc inter· 
est would be found, the antirrust au
thorities must be considered in deciding 
whether to seek or mfon:c a covenant at 
all. While this an:iclc is in no way 
exhaustive, it is hoped thatitscmbar ka· 
tion on konc sea" of authority will pro
vide some gu.idancc in these dccision:\J 
processes and some assistance to counsel 
who may be dr:iwn io after litigation 
commences. 0 

The 
Un1vcr,u1~·or Altbama 

Schoul of Law 
Anr,ouncn a 

The Ocon of TI,e Unl\'enhy of AIJlbam• 
School of I.aw scr-·et IU ch,d ac..kmlc and 
adm,nhcradve Qfficc,, o( th< only mte 
supponed 1 .... tchool tn Alaboma Thc O..n 
h.. primvy rupon,,billty '°' th. 
adm1nmratlOl'I of 11n acadc.mk ~ that 
~ ... soo .. ...i.n11ande~•rrroxamatcly 
2S fulknne foculty membm. The Dean of the 
Law School lu., a<ademlc rank a.1 the kvel of 
pro{csoot and JS a m<:mbtt c/The Un1vcn11ty 
al Alabama Council afO..n._ 

The I.aw School b locauJ In T u,c111ocA, on 
the IS,000 madent main cnmpus ol The 
Univc11i1y of Al,1bom•. It I> fully occrcd1ted by 
~ Am•nan Bor Assoc:Lltt0n •nd the 
A,,oci;n.,., o( AmcnClln I.aw School, and 
maintamt a chapter of The Order ol the Co,(, 
The Law School is hoUkd !no new$ll mllllon 
bulWing wirh ;a library chin connuns 200,0CX) 
volumes. h suppont {c,ur scudcnt•cdhcd 
publicn,1on,: The Alnb,111m Lnw Review, 
7110 /ooma/ of the Leg:,/ Prole,slon, The lnw 
and Psychology Review. nnd Th• Am•rlc11n 
Jo11mal of Tax Polley. The I.Aw School nl,o 
conduc11 on ABA (ICCrcdhed Orad11111c Tox 
Progmm In Birmlnghom. 

Housed within the Low School llt,llding ore 
scveml rcfou:d organizatlt,ru: ch~ Alubnmn 
~w Institute, 1hc ln,.t1tutc (or ContlnuJng 
Legal Education, and the Ceni.r f<>r Public 
Law and Sc.rvlc•. 

The School ls •tutc ,upportcd, with• public 
commhmcnt to n:giOnol 1"11dt<ihip, In 
.addition, it i11upponed by its own endowment 
and an annU2I gtv,ng proi,.,..m p,rtlcipoted ,n 
by la •lumnl, mombert o( tho Bor, •nd 01hrr 
friend,. 

QUALIFICA TlONS: 

Candidates r... th.e ckaruhip mu;, be 
dedia11rd to cxcc.llcnec In pro(rn1onal 
eduamon. Candidate. ihoulJ be <J<p<.ncncal 
m the leg>! conunun,ty and hove an 
CSC1blbhed record ol ach1ev1:mcnt, rrdenbly 
as teachca and Khol,rs. C..nd!J;i1c, mus, be 
able tO -k wuh, and command the ropee< 
o(, f.>culty, ,rudcna, ,Jmmi>lrllllln. ,uppo,1 
,mil'. alumni and (nc,nw o( the Law School. 
Pnor expc.nmcc tn bw pn,cucc, bu,il\C1', the 
judiciary, or law Khoo! odminJStntloo could 
be helpful. but I> no< a,entllll, 

The po<ition will mnnin C>pcl\ until Ollrd; 
however, nominations and appl,cat,001,houlJ 
be submitted by Novcmbcr IS, 198J. 
Nominuooru •nd opplicn,lont 1houlJ be 
submitted 10 pro(W<>t )nrnet D. Bryc.c, 
Chalrmon, Dean Scorch Co,nmittco, P.O. 
Box 14.!5. University, Alaban>a JS486, 

THE UNl\11:RSITY OF ALABAMA 1$ 
AN EQUAL OPPORTUNITY/ 

AFFIRMATIVE ACTION EMPLOYER. 



Lump sum payments 
aren't the only way to settle 

a personal injury 
claim. 

Alternative: 

STRUCTURED 
SETTLEMENTS 

Oy think ing. not just quoting annuity rates, Howard Wcil's 
Financial Services professionals el<amine ways to assist legal 
counsel in designing an appropria te settlem ent package 

We'll explore investment alternatives such as lax-free 
municipal bonds, annuities , and obligations of the U.S. 
Government We11 also consider the uses of third party 
assignment, performance bonding, trusts. and even post
sett lement financial planning. 

Experience experience. 
CALL (504) 588-2789 

W. Christian Shumate . Vice President 
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<ilar <ilrief s 

Don't shortchange yourself 
on CLE hours 

The CLE Annual l,le~rt of 
Complfance fom,, mailed to 
Alnbrurui Srare Bar membei:s in 
September, contains nn error. While 
posting credits of those who have 
already rcrumcd their fonns, we 
found that m;).lly of the carryover 
houn were alcitlarcd 
inoomxtly-prolnbly as a result of 
the missmcmcnt on the fonn. 

Those who have not rc:mmcd their 
CLE romplima: fonn noed tO akrt 
themselves to line 6,·e under "1983 
Credit Summary,• which reads as 
follows: 

"Hours in excess of 1uamed in 1983 
to be cnrricd forward for credit in 
1984,." 

TI1is is n mlsscncemem of Rule +.B 
of the Rules for M:llldacory 
Continuing Legal Eduation. Linc 
five should read as follows: 

wExma credits ,an,ed m 191.J to be 
carried forw.ud for credit in 11)8+." 

[f twc.lvc or more credits were 
carried forward from 1982, twd\·e of 
those acdia will be used ro meet the 
1983 rc,quircmcnr. Any credits in 
excess of twelve frr,,n 19/ll wiU be IOSt 
due 10 tlie one year limit on 
carryover of crcilits earned in a given 
yc.1r. AU credits enmtd /111t not neuled 
m 1981 may be c.1rricd forward for 
198+. 111csc credits mu$t, however 1 
be reported and designated as crea.ir.s 
to be carried forward for 198+. If 
they arc nor reported in 1983, they 
will be lost. 

If less rhnn twcl,'C credits were 
carried forwarrl from 1982, credits 
camcd in 1983 will be added ro them 
ro mcc1 the current rwelvc hour 
rc,quimncm. Any remaining credits 
earned in 1983 cdi then be 
dc:s1gnatcd as · ts ro be carried 
fonvard for 1984-. As above, if tbcv 
arc not reported in 1983, they cannot 
be used to meet the 1984, 
requirement. 

,,, 

Birming ham bar exec 
appointed delegate to NABB 

Beth Carmichael, executive 
director of the Birmingham Bar 
Association, has been appointed as a 
delegate to the ten-member 
Executive Committee of the National 
Association of .Bar Executives 
(NA.BE). 

On Octobct 4-, 1983, Carmichael 
bcomc one of the four bar 
executives, clcettd nationwide, that 
serve as dckgucs ro the NA.BE. She 
wiU 6U the unapircd term of a 
former Ioctl bar exccuti,·e from the 
Mem1,>his Bar Association. 
Carmichael joins dc!satcs T crrence 
M. Murphy of the Qi,cago Bar, 
William J. Carroll of tJ,c New York 
Bar, and Robert J. Elfers of the 
Oregon Bat. 

Nominatio ns open for 
distinguished service to 
justice award 

Nominations for the second annual 
Edward J. Devitt Award fM 
Distinguished Service to Justice :arc 
now open, according ro an 
announcemdlr by Wm Publishing 
Company, sponsor of the award. It 
will 6c made co a living federal judge 
who is deemed ro ha\'C made 
c:xtr.10rdinary contributions ro the 
advwccmrm of d1e cause of justice. 

Any person may submit 
nomioations1 which should be io 
writU'.fl ru1d mcludc supporting 
marcrinl. 11,is inateri:11 nughr cite a 
federal judge's scholarly writings, 
leadci:snip m improving courr 
admini.mncion, clrcaivencss in 
improving discovery pr.acticc, or 
accomplisluncnc of any professional 
activity ronrribucing to the 
ad\/'mccmcnr of jusocc. All mcmbcl'$ 
of cbe federal jllditiary appoimcd 
under Article Ill of me Constirucion 
arc eligible. 

The award, which' carries an 
hooor.arium of $10,000, is made ro 
caU attention ro the sigl)i6C:lllt 
contributions made to the counuy by 
the fcdernl bench. Tr was created by 

West in 1982 in recognition of the 
longtime distinguished services of 
Edward J. Oevm , who has spent 
tliirty·si~ ycl1l'$ in the District of 
Minncsorn, moStly as chief judge and 
now as senior judge, and who 
himself made subsrmu:illl 
contributi.ons co the cause of justice. 

Judge Devin, :ilong with two 
other iudgcs from federal courtS, will 
select the award wiMcr for 1983. 

Recipient of the Edward J. Dc\<itt 
Award for 1981 was the Honor.able 
Albert B. Maris, senior judge of the 
U.S. Court of AJ>PC':15 for me Third 
Circuit. His disonguished career 
spanned fort)'.•Six years of service. He 
was selected for die award by Judge 
Oc,<itt , along witl, Judge Gerald B. 
Tjoflar of the Eleventh O rcuit and 
Supreme Court Justice Byron R. 
Wnitc. 

Nominntlons for the 1983 award 
should be submitted by December 31, 
1983, to: Devitt Distinguished Se,:vice 
to Justice Award, P.O. Box +38ro, Sr. 
Paul, MN $$16+, 

Unau thorized practice of law 
by title company 

lo a ckcisioo rendered on 
September 2.3, 1983, the Alabama 
Supreme Courr oonsaucd Scaion 
34")·6 Qide ofA/11b1111111 197s, which 
dcfin~ the "pr.acticc of law,~co bar a 
title compruly from conducong 
closin_gs and filling in the blanks on 
preprinted deed forms. The Court 
rcjct'tcd the nrgumcnr chat Section 
34-3· 6 was constirurionally infim, 
because ir ,•iolntcd the title 
company's rig~1. ro due proc~. lo a 
concumng opinion, Oucf Jusoce 
Tocbctt auoonod char the majority 
opinion should nor be read u 
imposing a blanker finding that a 
titfe company is cn~gcd m the 
unaurhonzcd P.racncc of law when 
conducting a closing of a ccal = 
rnn~on. Rather, the specific acts 
constiruting the unauthorized 
practice on aw muse be dctcnnincd 
on a case: by C'3SC basis. 

Phillip W. Norwood, individunlly 
and as chrunnan of the Unauthorized 



Practice of l:iw Committee of the 
Alabama Smc B3r, filed 3 ~rion 
for a wcit of quo Wllrr.lllto mitimng 
this action m the circuit court of 
Coffee: County. 

Two new rules of criminal 
procedure proposed 

11,c Supreme Court o( Alabam~, 
on October 3, 1983, gave Its tcntaovc 
approvru co two new rules of 
cnminru procedure. Tcmp<>rary Ruic 
17 /Appnl by St11te from Pre-trial 
Ruling) is lxi$Cd on Rule 13,7 of chc 
rccommcnd3tions by the Court's 
advisory commi1tcc on aiminal n,les. 
Tcmpor:uv Rule 18 (Oisco\"crv) is 
based on llulc 16 of the advisory 
commirrcc's rcconunencbtion.s. 

111c full text of these two 
proposed rules as tem:it:i,·elv 
approved wiU be published.in the 
Southern Reporter 3d\"ancc shcct. 
lnrc.rcsted persons will have until 
December 1+, 1983, to inform the 
Court of any comments or criticisms 
regarding tlicsc two rules. Comments 
should be addressed to the Clerk of 
the Court, P.O. Box 157, 
Montgomery, Alabama 36101. 

If die Court, following the cur-off 
date for commenrs, gives its final 
approval, the rules would become 
effective March l, 198+. 

Wood 

Wood appoin ted district 
judge 

On Monday, Augusr 1, 1!)83,~ 
Phillip Wood was sworn in office as 
district judge of Aurauga County. He 
",u •minred b)• the governor to 
assume the ~ vaouil by the 
retirement of Judge James Loftis. 

Wood received a B.A. dcgrc:c:_ from 
Auburn Univet$icy md is a am 
graduate of die Univ=ity of 

Abb;una School of uw. Prior ro his 
appoinanem, he had been in private 
practice in Pranvillc for five years. 

Future Alabama lawyers 
proving themselves top-notch 

The Student Bnr Association 
(SBA) nt Cumbcrlnnd School of Law 
1s n)af<lng people sir up and take 
nonce. 

At the American Bar Association 
/ABA) Annu:il Mccriag held in 
Augusr in Adanro, the Cuntbcdand 
SBA wilS voted most oursta11ding in 
the nation by the Law Srudcnr 
Division of the ABA. 

Other national laurels included the 
first place SBA Project Award for its 
freshman oricntacion program, and, 
for the cilthth time in ten years, they 
received me Best Law Day Award. 
Crocken Cobble

1 
president of the 

Cumbcrfand SB", broul?ht further 
recognition ro the school when he 
was elected president of the National 
Student Bar Association. 

Cobble, a senior from Chatt:inooga, 
Tennessee, is the second Cumbcrlancl 
SBA president 10 serve in the NSBA's 
top posL He succeeds fonner 
Cumbcrlmd SBA president Barney F. 
Lovelace, Jr., 3 1983 admirrcc to die 
Alabama $.rate Bar now pmcticing in 
Decatur. 

Real estate lawyers beware 
An mrn:asing cause of malpractice 

claims in the area of rc:iJ cstare 
pmctice is rJ1e failure of 3tt()mcys to 
give required notice to the lnremal 
Revenue Service before foreclosing on 
proi:,crty subject to n federal ta.~ lien. 
Section 7+25(b)(1) of the lntcmal 
Revenue Code provides for such 
notice in nonjudicial sales where the 
taX lien ha.s been filed in the place 
rcquiicd by law thirty cbys before, 
such sale. The purpose of the Section 
is ro prevent dudi~e of federal taX 
liens !>)'. reason of forcclosutc before 
the United Smcs has the 
opportunity ro protea its intcrCStS. 
The Internal Revenue Code also 
provides that failure to satisfy die 
notice rcquircn1cnt wiU (1) prevent 
the disturbing of the government's 
interest irrespective of the 

foreclosure, and (2) promote the 
government's we lien to senior 
starus. 

This legal malpractice claims alert 
is provided as pan of the Bar's 
continuing as.Ii mmagcment 
program. 

Bar's response to proPOSed 
change in appellate niles 
requested 

The Sronding Committee to the 
Supreme Court on the Alabama 
Rules of AppeUate Procedure would 
like to receive oomrncnts from the 
bar regarding a proposed amendment 
to Rufe 10, ARAI', which bas been 
suggested by the Alabama Shorthand 
Rcpon'Ct$ t\ssociation. 

The basic changes would provide 
that the record on ap~, including 
both the clerk's rccoro and the 
reporter's cranscript., be on lerreMiu 
paper instead of lcgal·sizc paper; that 
i:he rec'Ord be bound on the fcfthand 
side instead of tl1c rop; and that the 
in,ges be numbered in the upper 
rignchand comer instead of m the 
center at the bottom. 

The proposed changes would 
C'Qnfonn ro the requirements of 
papc.rs on appcru in the Federal 
Couns, as adopted by the Judicial 
Conference of the United States. 
They would, however, result in an 
estimated increase of about S66 in 
che fees of the coun: rcportCIS for 
every ,oo page wlume of the record 
on appc~ 'This estimate is based on 
25 line$ per page on letter.size paper 
and 30 Imes per page on l~·sil.c 
paper, resulang 111 +o addinonal 
pages for c.1.ch 200 pnge volume of 
the record on appeal. Using the fee 
of $1.65 per page, ns provicfed for in 
Ruk +o of rJ1c Rt~cs of Judici:iJ 
Administration, this would amount 
to an incre:ise of $66 per volume. 
This estimate docs not take inro 
accounr the addition:il space that 
would be lost by binding the record 
on the lcfthand side instead of at the 
rop. 

All con:uncnis concerning the 
proposed changes should De .sent 
before Dcccrnocr 31, 1!)83, ro: 

Walter J. Merrill 
MerriU, Porch, D<»ter & Dillon 
P.O. Box sso 
Annisron, AL 36202 
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Can }'OU. handl e anothe r 
client? 

·n,e Lawyer Referral Service, 
oper:ucd by the Afab:una Scace Bar, 
continues to enjoy a very favorable 
success with both clients who use the 
service and ihosc lawyers who arc 
pand members. A~rding to Gale 
Skinnct, lawyer referral =rv, 
apj>roximatdy ,So refcmtls arc rnade 
each month and rlint number 
continues to increase. '111is number 
docs not include Birmingham, 
Mobile and HumsviUe whid, have 
loc:iJ referral services. 

Although most counties arc 
rq,n:semod on the panel, there arc 
no lawyers who bcfong to the 
Lawyer Referral Service in the 
following counties: Bibb, Bullock, 
Cherokee, Otilton Cleburne, 
O,nccuh, Coosa, Crenshaw, Geneva, 
Greene, Hale, Henry, Lowndes, 
Marion, Monroe, Pcny, Pickens. 
Randolph. St. Clair, Sunuer and 
Washington. 

As a consequence, an)' potential 
diem seeking to employ an attorney 
in these counties thmugh the rcfcrrnl 
service has to be referred to an 
ntton1er. in an adjacent county, but, 
ho~y, in the judicial c:in:uit in 
wlucl, the client's problem cxists. 
l.lwycrs in counties without panel 
members arc lo6ing fees to attorneys 
in the adjacent oountics; furrhcnnorc, 
clients arc having to cnwd substantial 
distances t0 obtam leg:ll advice when 
diey would prefer to nave matters 
handled by focal attomer.s, 

The service c:innoi rruike a referral 
to an attorney who docs not belong 
to the service. Th<>k attorneys 
imcrcsffli in joining the Lawyer 
Referral Service should call Mrs. 

Skinner for an applkarion at 
1·800-392.-5660. She will be glad to 
answer any questions conccming the 
service. 

Help yoursclf and the residents of 
your county bv Joining thcAlabama 
Stuc Bar Lawyer R.dcrr.tl Service for 
the 19&+ rear. 

Supreme court selects clerk 
On November ll , 1983, Robert G. 

Esdalc (Bob) of Binuingham will be 
making • move ro Monrgomery where 
he wilf make his new home in the 
Office of die Clerk of the Supreme 
Court of Alabam,. He will fall the 
position vacated when die Honorable 
J. 0. Sentell retired on June 30 , 1982. 

Esdalc is a gnduotc of the 
Univcmty of Alabama. He rccci,·cd 
his LLB. from the Uni,'Crsity of 
Alabama Scliool of Law ill 195+ and 
bcg:u, private practice th•t same year. 
e.wnle comes ro the court alter having 
served as vice-president and general 
counsel of Homccrafters Cciitcrs, loc., 
(fonncrly Moorc-tlondlcy) for the 
past ten years. 

Since ). 0. Scntell's rctircncnt, 
Dorothy Norwood has SCl\'cd as 

actin_g clerk of the court. She will 
conm1ue to serve in the capacity of 
deputy dcrk. Norwood has bc"Cn 
employed by the court sinr.t 1969. 

Lawyer challeng es 
adverri.sing rules 

Binuingham lawyc:.r R.B. Jones is 
challenging Alab:um Stnu: Bar rules 
that restrict attorney's advertising to 
the print media. He has petitioned 
the Supreme Court of Alabama tO 
omcnd DR 2-102 m allow lawyers to 
advcttisc in the broadC11St media. 

He says the rule allowing lawyers 
10 nm c.-rtain nds 111 the pnnr media 
but not on radio or relcv1sion is 
1u1constirurional. 

Before petitioning the comr, Jone:., 
had requested an ethics opinion from 
the bar's genel'21 counsel. 1n bis 
request; Jones mucd thar the 
ptop<?Sed ad would be run on 
Binningham's Oianncl 6 during die 
O,uncry Boy Eddie Show whid1 is 
rclcvised weekdays from i:oo n.m. ro 
6:~o p.m. He was advised that his 
eroeoscd ad would violate 
iiisoplin:uy rules which expressly 
limit advertising to the pnnr media. 

·1nc Supreme Court Ii.is rcfcnccd 
the pa!tion to d1e Board of Bar 
Commissioners for its comments ,md 
recommendations. The b•r's Task 
Poree on DiscipLinnry Functions and 
the Task Force to Evaluate Lawyer 
Advertising and Solidtntion, 
appointed by President Bill Aairsoon, 
will study the bar's advertising rules 
and make recommendations as to a.nr 
cliangcs that need to be m;uk, if any, 
in the rules. 

SMITH-A LSO BROOK & ASSOC. 
EXPERT WITNESS SERV ICES 

•Machine guarding 

FOREST MANAGERS(;, CONSULTANTS 

·Trame acclden, reconsuuctlon 
•Tire consuUlng 

P. 0 . Box 2143 

Mobile, Alobomo 36652 

, .• 

Phone 438·4581 

Areo Code 205 

•Industrial acadenls 
-CO,,SlruclJCn accidents 
·Salety and Pfocedure aNlySiS 

-F•• & ar,;on lnVesllg•-
BOBBY D. SMITH, e.s .. J.D .. Pratldont 

P.O. Box 3064 Opelika, AL3o801 (205) 749•1544 



~ CONTEMPORARY 
LillGATION SERIES 

The Contemporary Litigation Series consists of 
expertly written handbooks and treatises on 
specific types of cases and aspects of co11rtroom 
practice. Titles now available in the Series 
include: 
FEDERAL CRIM1NAL TRIALS, by James C. Cissell, 
1983 

The practical, courtroom reference for constitutional 
pro tections , federal criminal procedure and the rules 
of evidence . 
935 pages, hardbound . . . . . . . . . . . . . . . . . . . . . sso.oo• 

SPEEDY TRIAL: FEDERAL AND STATE PRACTICE, 
by Robert L. Misner, 1983 
A compre hens ive volume des igned for quick and 
thoroug h research of the relevant stat utory and case 
la,v. 
828 pages, hardbound . .. . . . . . . . . . . . . . . . . . . $45.00' 

THE METHODS OF ATTACKING SCIENTIFIC 
EVIDENCE, by Edward J. lmwinkelried , 1982 

A complete text describing and illustrating both 
admissibil ity and weight attacks on scientific evidence. 
547 pages, hardbound . . . . . . . . . . . . . . . . . . .. . S40.oo• 

EYEWITNESS IDENTIFICATION, by Lawrence Taylor, 
1982 
Designed to aid the trial attorney in conducting direct 
or cross-examination . Addresses the psychology 
involved, the applicable law, and the examination 
techniques used . 
303 pages, hardbo und .. .. . . .. . . .. . . .. . . . . . $35.oo• 

MANAGING ANTITRUST AND OTHER COMPLEX 
LmGA TION, by William W Schwarzer , 1982 

Addresses problems of complex litigation and offers 
techniq ues for identifying issues , controlling 
discovery, and reduci ng complexity of trials . 
464 pages, hardbound . . . . . . . . . . . . . . . .. . . . . S3S.oo• 

Other titles in the Contemporan; 
Litigation Series include: 

CONSTRUCTION SCHEDULES, by Michael T. 
Callahan and H. Murray Holms, 1983 
Appx. 325 pages, hardbound . . . . . . . . . . . . . . 545.oo• 

DISCOVERY lN CONSTRUCTION LITIGATION, by 
Michael T. Callahan and Barry B. Bramble, 1983 
441 pages, hardbound . .. . .. . .. .. .. .. .. .. .. S4s.oo• 

MILITARY CRIMIN AL JUSTICE: PRACTICE AND 
PROCEDURE, by David A. Schlueter, 1982 

816 pages, hardbound . . . .. . .. . . . . . . . . . . . . . S3S.oo• 

HANDLING ZONING ANO LAND USE 
LITIGATION : A PRACTICAL GUIDE, by Craig A. 

Peterson and Claire McCarthy, 1982 
769 pages, hardbound . . . . . .. . . .. . . . . . . . . . . $40.00• 

=THE======== 

MICHIE COMPANY 

~ 
Publishers of the Code of Alabama 

for cust'on,cr service contact: 
JAMES R. SHROYER 

P.O. Box 717 
Pelham, Alabama 35124 

(205) 326-9899 

'p lus shipping, handling and sales tax where applicable 



Birmingham Bar Association 
The Binningham Bar Association wound down a long, 

hot summer with a "Pink Crumccan" p3rty for its 
members on September 9d1. Unforcunntcly all who 
nttcnded were not able to p3rrnke of the shrimp since, in 
2 i/2 hours, 300 pounds of shrimp nnd five kegs of"suds" 
were consumed. "11,e Committee" promises not to turn 

away any member at the festivities scheduled for December 
9 in conjunction wi.th the BBA Annual Meeting. 

Despite the hear and seemingly unmdlcss summer, BBA 
committees ha,·c continued their dcdicucd service co the 
association. Mid•ycu reporu rc\'al that the Grievance 
Committee has in,·®garcd 130 complaincs filed agwm 
lawyers; die Ethics Commincc has responded to nine 
inquiries; the fee Arbitration Committee has resolved rwo 
fee disputes; the Speakers Bureau has arranged 
approximately seventy-five speaking engagements in 
addition ro the usual "Law Day" speeches; the Memorial 
Committee is in the process of memorializing seven 
members who passed away this year; the Criminal Justice 
Committee is preparing for a new lawyer orientation 
seminar; the Membership Comrnincc has rceommmckd 
approval of fifty-eight new members; and, the CLE 
Committee has sponsored eighteen seminars with rwo 
additional seminars planned for November and December. 

As mentioned above, the Annual Meeting and ekctions 
will be held o n Friday, December 9, 1983. TI,is wi.U be a 
special meeting in that several different groups of 
individuals will be honored for d1cir service ro the 
:associuion. 

Cullman County Bar Association 

TI1c Cullman County Bar Association has recently elected 
officers for the 1983-84 year. ·n,cy 3rc: 

J16 

e,l\.iding the 
(Jircuits 

P~sidcnc: Juliet G. St. John 
Vice president: Ralph Bland 

So far as we know, Juliet St. John is the firsr wom3n 
arwmey to serve as prcsidcnr of 3 local bar associarion in 
Al3bama. 

Sr. l<>hn 

Dale County Bar Association 
Recently clccrc:d officers of the Oak County Ba.r 

Association arc: 

President: Robe.rt H. Brogden 
Vice president: Stanley Gamer 

Secretary: Fred R. Steagall 
Treasurer: Bob L, nicr 

On September :u, 1983, in preparation for the dedication 
and open house of the new courtn:>Om addition of the 
thirty-third judiciru circuit Da.Jc County Counhou5<: in 
Oz.arlc, the Dale: County Bar Asrociation hdd a ,omr 
luncheon \\~th the Geneva County Bar Association. Judge 
Sam Taylor. of the Alab:una Court of Crimina.J Appeals, 
was gucsr speaker for the occasion. 

Following me lw1c:hcon, the group odioumed 10 dlc 
Dale County Courthouse m rake pare in die dcdkation or 
the new courtroom focilitics. Circuit Coltrt Judge l' .8. 



McL1uchlm, Jr. welcomed thosc in attendance; rhe 
inv()('3cion w;u gi,:cn by Dale County Probate Judge 
Willfam SncllgttJ\'c; and rhe presiding judge in acw 
Couruoom No. ;, the Honorable O,arlcs L Woods, 
dcdic:ued the new f:icilitics. Judge Sam Taylor, also making 
dedicatory COOIOlcnrs, rcfcm:d to che new courcroom as n 
workroom where "the end product is justice~ and Dale 
County Commissioner Don Turner cur the ribbon. 

Other local and stare dignitaries attending the ceremony 
included Stare Set1atot Foy J. Covington, Jr., 
Rcprcscnmivcs G. James S;us.,r and Nolan Williams, 
Disrricr Coun Judge Val L. McG«, and District Court 
Judge George A. Black. 

TI1anks ctrc extended to Candice A. SulliYllll, M2t)' M. 
Woods, and Rachel L. Hood who prepared refreshments 
for thiJ very special occasion. 

Cirruit Cmrr Judge a,arlts L. Woods (JJTd jJ1didal Cim,it) 
li,oa on as Don Turn tr , d,nimum of tllf Dale O,unry Ommtimon, 
~tS 11,e nb/xm at t/Je dedimti,,,, rernnonJ ["1' 1/Je ntTP rourrroom 
addition in d,e Dnle Oi,mry Ctmrrlxnm. 

Dallas County Bar Association 

·n,e Dallas County Bar Association celebrated Law Day 
with a luncheon •t the Tally Ho Dinner Club on May 3, 
1983, Ar the meeting the Bar honored veteran Selma 
•rromcy H:my W. Gamble for his many years of active 
service in the practice of law and to the bar. Spakcr for 
the meeting was Alabama Stare Bu Excrutive Dircaor 
Reginald T. Hamner, who spoke 10 !he members of !he 
bar on the activities of the Staie Bar Association and 
current mancrs and activities of interest ro the State Bar. 

On May 19, 1983, the Dallas CoUJ1ry Bar A550ciation held 
its annual mc<"ting. 1l1e following c,fficers were dcct cd: 

President: Cirtlcdge W. BlackweU, Jr. 
Vice president: O,arlcs H. Morris ill 

Sccrtt.uyrr rnsurcr : John E. Pilcher 

The association made • moncr:uy contribution, at the 
bchcsr of foancr Dallas County Bar Association President 
M. Alston Keith, Jr., ro help enable tbc moving of 1he law 
office c,f James Martin Calhoun (1805-1877) ro Heritage 
Village near Sturdivant Hall in Selma. 1l1e strucrure was 
donated co the Selma-Dallas County Historic Preservation 
Society by Judge Calhoun's great-grandson Andrew P. 
Cilhoun, Jr. 

The DaJJas County B:u Association held a quancrly 
meeting on October 11, 1983. Spaking co the bar was Alex 
Jackson of rhc Alab311la S111rc Bar Association, who spok<" 
on disciplinary matters and proceedings. 

Hu ntsville-Madison County Bar Association 

Recently dccrt'd as !he 1983-8+ officers of the 
HumsviUe--Madison County Bar Association arc: 

Prcsidcnr: H=cy Morris 
Vice presidcnr: William Griffin 

Secretary: George Royer 
Trca,urcr : L.1ura Jo Wilbourn 

Mobile Bar Association 

At the August monihly meeting of the Mobile Bar 
A.<;sociation, Ben H . Kilborn was unanimously clcaed vice 
president of rhe MBA, filling the v.icancy created by the 
death of H.P. Feibclman, Jr. Our guest speaker was !he 
Honorable Edward E. C"..1mcs, assistant arrorney general, 
chief of Death Penalty Division and draftsman of Alabama 
Death l?cnalry St:m1re. 

The Mobile Bar Association sponsored a four-day exhibit 
of d1e Mag na Carra in conjunction with THE BR.l"rtSH 
F Al RE which was held in Mobile Oaobct I and 2 , 

co-sponsored by the Mobile Branch of the English 
Speaking Union and the City of Mobile. Members of !he 
Young Lawyers and the MBA Auxiliary gave of !heir time 
tO "sic" witb and answer questions about the M"9nll Carta 
while ir was on display here in Mobile. 

Dr. C. Warren Hollister, profcss<>r of hisrory at the 
University of California, and one of the wodd's foremost 
scholars on the Mag na Carta, was the fcamrcd speaker ar 
!he ,\.U!A's September monrJ, ly meeting. Dr. Hollister 
spok<" on the 768-year-old tn:aty, the "Grear Olarrcr ," 
which affinnt'd impomnt legal principles that now arc 
cntrrocht'd in democratic law. 

We wclcomc !he following new members 10 !he MBA: 
Sheryl T. Dasco, J. Gregory Fagan. G. Edgar Downing, R. 
Boyd Miller, Desmond B. Toler, Jay W. Weber, John P. 
Furman, George C. Garikcs, Gregory J. Robinson, Fmnklin 
G. Shuler, Jr., Richard A. Wright, Susan S. Leach and 
John Day Peake, Jr. 

1,, 



Montgomery County Bar Association 

Since the Montgomery Counry Bar Association last 
reported, much activiry has ta.ken place. 

At the August luncheon meeting die .Honor.iblc M. 
Lewis Gwaltney, United States Magistrate, made an 
informative presentation on "lndli:c tive Assistance of 
Cou nsel." 

.Diane Davenport, a freelance video operator, presented 
the program ~use of Video in a Law Practice" at the 
September meeting of the MCBA. The membership is 
reminded tha t d1c MCBA owns video equipment located at 
o ur association's office aod can be leased by bar members 
for Sso for die first hour and s~s for each additional hour. 
The person leasing d1c equipment is responsible for 
o bt:uning a q ualified opcr.ito r. Gloria W:urcs keeps a list of 
qualified operarms at the MCBA office. 

The asS<,ciation's annual barbcquc was held oo 
September 24 , 1983, at the Spom Acres f.tciliry with 
(}mntry's Barbcque furnishing the food. Over 150 members 
and guests attend ed and the alf.iir was a great success. 

In ot her local bar projects, Larry Klocss has undertaken a 
project to prepare a composite of pictures of all our past 
bar presidents. TI1is composite wiU be displayed both in the 
Courthouse and the Montgomer y County Bar Association 
office. Winston Sheehan, also, continues his excellent job in 
leading and conducting our Continuing Legal Education 
Program. 

THANKS FROMMALS 

Tiic Montgomery Association of Legal Secretaries 
would like to dl3uk H. Mar.le Kennedy, circuit judge of 
Montgo mery Counry; Randall Morgan , H . E. (Chip) 
Nix, Jr., and RobcrtC. Black of Hill, R ill, Ca.rtcr ,F r.1J1co, 
Cole & Black; Robert D. Segall of Copeland, Franco, 
Screws and Gill; and Jeanette Han:is, Julie Ewing, and 
Mark Chambless of Judge Kennedy's office for d1eir par· 
ticipation in making our Annual Night-In-Cou rt a success 
once again. 111c mock trial was held October 7, 1983, at 
7:00 p.m. in the Montgomery Collllry Courtho use in 
honor of Court Observance Weck. Sn,dcnts fi:om area 
high schools and colleges we_rc invited and actually par· 
ticipatcd in the jur y trial. Although the shoplifter/ 
defendant wn.~ found guilry by die jury and everyone 
enjoyed d1c courtroom antics, the hard work of all panici
panrs and the Legal Education Committee of MALS made 
the evening irifomiativc ns well a$ entertaining . 
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Local Bar Meeting Schedules 

Geneva County Bar Associatio n: Regu lar lunchcoo 
mc-ctings of the Geneva Cow1cy Bar Association arc held on 
the first Monday of each month at die Otickcn Box Res· 
rauranr in Geneva. Members of the state bar arc invited to 
arrend the meeting which begins at noon . 

Houston Co unry Bar Association: Regular mc-ctings of 
the Houston Counry Bar Association arc held the fourth 
Wednesday of every month at 12:00 noon at the Sher.iron 
lnn in Dotha n. Visiting members of the State Bar and 
judiciary arc invited to anend tbe meeting wimout rc;;cr· 
vations. 

Huntsville -Madison Cou nty Bar Association: The 
Hunrsvillc·Madison Cmu1ry Bar Association meets d1c 
6 rsr Wednesda y of rhc month at 12: 15 p.m . at the 
Hum svillc Hilton. 

Lee County Bar Association: The monthly luncheon 
meeting of the Lee County Bar Association is held on tbc 
third Friday of each month at the Auburn-Opelika a,·ea 
Elk's Club. 

Mobile Bar Association: Monthly meetings of the 
Mobile Bar A,;sociation arc held the thi rd Friday in each 
month at d1c Mobiliao, located ar 1500 Govecnmcnt 
Boulevard. All attorneys, local and visiti11g, arc invited ro 
attend the meeting and luncheon. No reservation is re· 
quired. 

Mobile Bar Association Wo men Attorneys: The regular 
mondtly lw,chcon meeting is held me first T ue.~day of 
each month at the lntcmational Trade Club. No reserva
tion necessary. 

Montgom ery Cow1ry Bar Associa tion : The monthly 
meetings of the Montgomery .Bar Association generally 
arc held me third Wednesday in each mond1 ar 12:00 noon 
ar dtc \'.'hidey Hord. 

Local bar associations can have their regular monthly 
meetings listed by sendi ng a notice to Tbe Alnbamn 
lmvycr, P.O . Box 4156, Montgomery, Alabania 36101 . 



INTRODUCING YOUR STATE BAR 
ENDORSED CARRIER .. .ICA 

A bronclet· policy. Su1>orior 
benefits. Highe r slund11rds for 
the professionnl hunclling of 
claims. That's why your stale 
bar exclusively endol"M'd the 
professional liabilil;)' program 
offered by lnsuranoe 
Corporation of America . 

Because 11Uorneys own and 
operate !CA. wo understand the 
needs of other nttorncys. And we 
spcciali,.e solely in the field or 
professional llabilliy insurance. 

l( you are now insured by 
another carrier or arc not "°"' 
proteck'd. eont.ftcl Insurance 

Corpornlion of America, 4295 
Snn Feli11e, P.O. Box 56308. 
Houston, Tcx,15 77256. Phone 
1-800·231·2615. 

ICI\ 



ALABAMA SUPREME CO URT 
PRACTICE AVO IDABLE 

ERRORS AND OVERSIGH TS 
By Bruce ]. McKee 

Bmce j. McKee received J,i.s 1mderg rnduate degree from the U11ivemty of Alnhnm11-n11d 
J .D. degne from CAJlumbia Univmity Sd,oolofLaw. He, prese11tly, i.s 11>orI>i11g rm aMrlSterof 
Laws degree at r'1e u,,;vmity of V i,gi11in nfter '11wi11g served /IS staff attrm,ey to r/,c d,ir.f 
j ustice of rJ,, Sup,·e11u; Court of Alabama. 

T his article is tbc rr.mlt ofinfwma,. 
tum g1<t/1ered d11ri11g t/Je past several 
montlJS in my mpaeity as a staff atton,ey 
wit/Jin the Supreme Court d&,-k's office. 
My job duties req11ired t/u,t I see almost 
wery brief, petition, motilm, 11-nd reeord 
fikd wit/J t/Je Court ("Court" is used to 
refer to t/Je Alabama Supreme Co1<rt) . 
My comments do not pretend to reflect 
the opiniot,oft/Je Co,.rtandare not to be 
taun as authuritlftive. 

T/Jese remarks are primari/1 direeted 
to young praetitilmers wit/, Uttle appel· 
late experimee. Hopefully, experiet1ttd 
atf()Yneys will also find these /1i11ts 1111d 
warnings valuable as reminders. My in• 
t&11t is to serve t/Je Bar by a/M"titig 

lawyers to common pitfalls in appellate 
prnetiee, thereby be/ping t/1cm to im
prove t/Jeir appellate ad1•oeaey skills a1td 
to avoid dismissal or sa,lttion. 

T/Je artiele is divided i11to two parts. 
Part One ,oneer111 five broad eateguries 
ofj11risdietilmal problems t/Jat tt111 result 
in dismissal or transfer oftbe appeal. T/Je 
five seaions, and t/Jeir mbseetwlJS, ap· 
pear i11 approximate onkr ef t/Je prob-
1 ems' relative fretpimcy. Part Two toll · 

tains stm,e loorely cm,neaed w 1111nents 

principally direeted to m-on a11d viola· 
tilms of form itJ brieft. For fart/Jer suuty, 
I reeomt11tlld a book by theAlab am11 Bar 
bJStitia e for Contin11ing Legal Ed1iea· 
tum, Alabama Appclla~ Practice (1979) 
(curre1,tly smde•'l]oing revision) . 

PART ONE : 
JURIS DICTION 

Final Judgment 

(a) Lllt'9'1119t of Adjudieatio11. Mru,y 
appeals arc d ismissed for lack of a fin:tl 
judgmen t. Ruic $8(b), A. R. Civ. P., 
states that no fom1nJ Jru,guage is re
qui red to create a final judgment as long 
as the order, considering the whole rec
ord, indicates rut imcntion ro adjudicate. 
Thus, deciding whether an order meets 
the standar ds of final judgment is a 
question of indiv idual case analysis . 
Often , che only judgmen t entry is a 
cryptic abbreviation on the case action 
summary sheer or an unsigned, typed 
copy of a minur c book entry. The 
Court's advisory comm ittee on civil pro
cedure has recommended rhar RulcsS(b) 
may be ru11cnded to require at least the 
judge's signanare or initials on the:: judg· 
menr entry. 

One common example of insufficient 
judgment lruiguagc is a dared bench note 
entry signed by the judge rc:ading, '' Jury 
ru,d verdict for the plaintiff and ab'llinsr 
the dcfcndru1t for the sum of S20,ooo." 
There is no cntsy of judgment by tlte 
court, only a statement of the jury ver
dict. Additionally, judgments in multi· 
pie parry litigation arc often unclear be
cause the judgment uses the word "de
fendants'' rather than spelling o ur tlte 
name of each defendant against whom 
judgment is enrcrcd. 

Another common problem is an oral 
directed verdict . In a case involving 
muldpk defendants , the judge may 
grant a directed verdict for one defcn-



dam nt the close or the evidence. This 
,-vent may be Jpp•rent from the trial 
tr:111Script. but the order g=cing the di
rcacd verdict may not be reduced IO 

writing by the judge. To avoid a final 
judgment problem, the inrc:rcstcd anor
ncy should as.k the 1udgc to sign such an 
order for the clerk's record. Otherwise, 
to avoid dismissal, rhe appdlatc court 
must find thnt rhe record 3S a whole 
indicares a clear inrention ro adjudicate 
as to nil the panic.1 and da lms. 

(b) ll11les4(b), A. R. Ci, ,. P. As most 
o l'you arc aware, the moscprevalcnccypc 
of dismissal is based on the bck of• v:ilid 
Ruic H(b ) order. In lirjgacion involving 
multiple parties and/or mulriple d,jrus, 
:111y ordcr(s) adjudic•ting fewer than all 
the pamcs and ci2ims is nor •ppcalable 
uni~ the trial judge mlkcs ~an express 
cktamin•tion dm there is no just rc350n 
for dt-by and •.. :in express ditttrion for 
the entry of judgment.." Ruic S4(b). The 
«-quircmcnt mosr often omitted is the 
express dctcrminarion char dicrc is no 
just reason for dcl•y. For example, d,e 
Court recently dismissed nn appeal for 
lock of o final judgment, although the 
attempred .!•f(b) order read as follows: 

" l'loinrffl's morion for ccrrifica· 
tion of judgment having been filed 
and duly considered, it is hereby, 

ORDER.ED, ADJUDGED, 
AND DECR.EED that said mo
tion should be and hereby is, 
gruitcd, :ind the prior iudgmentof 
this court rcnckrcdon July,9, 1982, 
in f:wor of the plaintiff and against 
the dcfcnd:intS is hercl?Y deemed a 
final adjudiC1rion of the issues 
between l'ilOS<'. parrics and subject 
to appeal." 
Ir is the duty of appellant's attorney co 

make certai n there is an appca lablc 
order. lf rhc nncmptcd H-(b) order dc>eS 
norconroin the proper l•ngu•gc, prcscot 
the trial judge with a proposed order that 
is in correcr form. Remember tb:tt valid 
s+(b) orders create: final judgmcnrs as to 

the partics and cbims involved., and any 
appeal as ro thc:sc: parties and claims must 
be men within +2 diys. To be safe, one 
may wash to file• notice of appeal, even if 
ooe belic,•es the s+(b) ordcr is not valid, 
so as to make tl1c judgment final Finally, 
note that a judgment in an action that is 
~·vcn,-d pursmm to Ruic: 2.1, A. R. Civ. P., 
can be fi11al without regar d ro 
whether there is still pending any pro
ceeding in the otl,cr portion of the sc· 

vcred action, but cases involving scpa· 
rate critl• under Ruic 42, A. R. Civ. P., 
require H (b) orders ro make final a 
judgment which docs not dispose of all 
claims a., they rcL,re ro all parties. K "1 "· 
Robm M. D1tkt l1rs,m111« Agm(J, *° 
So. ul 781 ( Ala. 1976 ). 

(c) Tl,e A.bn11do11ai Countenlaim . 
Counterclaims arc sometimes ncglcacd 
in the C'<llll'Se oflitigation.111e defendant 
may not seriously press the counrcrda.im, 
ttnd the trial C'<>un m•y never enter an 
order denying the counterclaim. In tl1is 
situation, the Fanni order and the trial 
rr:inscript may make no mention of the 
counterdnim. Absent • H(b) order, is 
the judgment final? In Poston P. GRddis, 
372 So. :id 1099, 1101 (Al•. 1979), the 
Court concluded uthot when no cvi• 
dcncc LS pn:senrcd concerning a claim, 
thc court's oral ch1rgc to die jury makes 
no mention of such claim and judgment 
is rcnckrcd on aU other issues prcscotcd 
and covered by the oral charge, then me 
judgmcnr will be considere d a final 
judgment ns ro aU issues." The problem, 
of course, can be avoided if the lawyer 
bringing the nppenl rakes care to cxanline 
the: clctk's record nnd obrruns any neces
sary ,vrirrcn orders from the judge de· 
nying or striking such obandoncd coun· 
tcrdai ms. 

(d) R,1/e 6o(n), A . R. Ci,,. P. During 
the pendcn~-y of an appca~ a lawyer may 
discover that a parry or claim was not 
clearly adjudicarcd by a written ordcr 
appc:,ring in the clerk's record. To a\'Oid 
poosibk jurisdic:uoml problcrns, die use 
of a Ruic 6o(a) petition for writ of ccr· 
tiorari ro supp lcmcnr and correct the 
record on appeal should be considered. 
11,is is cspccfally rn,c if a purely clerical 
n1istnke is involved, or if the judge's in· 
tent ro adjudicnrc the issue is deducible 
from other documents ond events. Ruic 
6o(a) is not• cure-all co prevent dismis
sal for lack of fin:t.1 judgment. A Ruic 
6o(a) corrected order wiU probably be 
given cfTcet only as of u,e dare of the 
correction, not as of the dare me order 
should have bcc:n originally corcroo. Sec 
Contmmtal Oil Co. ,,. Williams, 370 So. 
2d 9J3, 9.!s-7 (Ala. 1979) {Torbert. C. J~ 
concuning spcoally). 

(cl A.ppealnbl e Order,. Even if 
propc:r words of adjudication arc used, 
in co mpliance with Ruic H( b), for 
cxamplc, some orders nrc not appealablc 
as • matter of subsmntivc law. Recent 

examples arc cases involving the grant · 
ing of a Ruic 6o(b) motion for relief 
from judgment (generally not appeala
blc), and the refusal to certify a class 
oction (not appcabblc ). 

Untimel y Appeals 

(a) R,1/e J9.1, A, R. Civ. P. Ninety 
days from Ilic timely filing of a post-trial 
motion (not from the date of the judg
ment), the motion is denied by opern
tion of law in the nbscncc of cffcaivc 
action by the trial cou_rc. The +2-day ap
peal period rons from the 90th day. 
When • c:isc is dismissed because of the 
applicorion of Ruk 59.1, the decision to 
dismiss is rarely 2 difficult one; the ap
pdbnt's 2t1omcy usu•lly has simply 
o,·crlookcd the running of the 90-day 
period. B)• all means, tickle: your liks for 
the 90th day after filing any JX>st-t:rial 
motion. Amendments to post· ai al mo· 
tions t'Omplicate the issue and may not 
work to o:tci,d appeal time. Sec Ala
bama Fnn11 B11m 111 M11t1111/ Cnsual,y ln
n.ra11ce Co. v. lJOfJl)c/11 430 So. :id +26 
(Ala. ,983). 

·ni erc arc two cxccption.s to Rule 59.1. 
One is the express consent on the record 
of all parries to extend the 90 days. Ir is 
ruongly suggested that this consent be 
in writing and filed in u,c trial coun 
before u,e 90th day bc:c:ausc the consent 
must be unan,biguous. Harrison •· A/a. 
bama P1111>CrCo., 371 So. ul r9 (Ala. 1979). 
An extension of time from the appellate 
court may be requested, but the motion 
must be filed with the appcllatc court 
before the 90th day. Coou, Marble Co. v. 
IVl,cntom, 294-Ab. 4-08, 318 So. 2d 271 
(t97J). Abs.:nr • valid consent ro cxrend 
the 90-dny period or a.n cxteJlsion by the 
appcUarc court, any action by the trial 
court after the 90th day is a nullity. 
Spa, ks Co111tr1tt1io11, fn e. ,. Gm t ml 
M,m,nJ /1rmm11u Co., 334-So. 2d 897 
(Alt. 1976). This may be cruc even if the 
parties consent to • continuance of the 
hearing on die post-trial motion witil a 
date past the 90th day in the absence of a 
clear, express consent to extend me 90-
day period. 

(b) Mod o11s to Re consider. T he 
words "moti(m to r"oonsidcr" do not 
appear in the Alabama Rules of Civil 
L'roccdurc and use of such terminology 
should be discouraged. Regardless of 



terminology, appellate courts will usu
ally look co the subscanoe of the motion 
and review it as if ir were a proper Ruic 
6o{b) morion or post-trial morion pur
suant co Ruic so(b), r•(b), ss(c), or 59, 
A. R. Civ. P. Sec City of Bim1i11gham 1•. 
CityofFai,jitld, 396 So. 2d ~ (Ala. 1981) 
(a 6o{b) motion was reviewed as a 59(c) 
morion). If a "morion to reconsider" is 
cimely 61cd within 30 days of judgment, 
it will coll the ruru1ing of the rime for 
appeal if a correcdy tided motion would 
have done so. But note diat presendy a 
morion seeking the setting aside of a de
fault judgment will not toll the running 
of the time for appeal. 

However, fatal jurisdictional defcas 
occur with the use of additional "mo
tions to reconsider." T>'Pical courses of 
proceedings arc reported in Piemm v. 
P.iersqn, 347 So. 2d 985 (Ala. 1977), and 
Wii!7er v. Dtpart111t11t of Pt11swns and Se
a,rity, 3-H So. id 529 (Ala. Civ. App. 
1977). Both appeals were dismissed as 
untimely filed. 

Motions co "reconsider:" denials of 
post-trial motions arc nullities. They 
never toll rbe running of appeal time, 
even if the aial judge holds ht-arings and 
rcndci:s decisions on the motions. For
tuitously, even in cases containing void 
"motions to reconsider,» most appeals 
arc taken within 42. days of the denial of 
the proper post-trial motion. But some 
appeals have been dismissed on this 
point in the past few months, and other 
appellants have unknowingl y come 
dangerously dose ro the 42-day limit. 

(c) E11try of J"dgme11t. llic com
mittee comments to Ruic sS, A. R. Civ. P., 
state rbat "die ruk deparrs sub
stantially in fonn from the federal rule in 
order co clarify me procedure as to ren
dition of judgments, and ro preserve 
traditional Alabama practice of 'bench 
notes.' " Rule 58 only partially clarifies; 
die Rule's alternative med1ods of enter· 
ing judgment caust-s a good deal of 
confusion for one attempting to deter
mine if ao appcUare court has jurisdic
tion. Rule4 (a)(1), A. R. A. P. starcstbat 
the notice of appeal must be filed "widiin 
42 days of the date of the entry of the 
judgment." When does appeal time 
begin co run in a case where the judg
ment is entered on bench notes, noted 
on a separate cas<: action swnmary sbccc, 
and written in a separate douiment that 
is later stamped "fikd" by the derk- aod 

each of these cvcnrs takes place on a dif
ferent date? 1 submit that Rule 58 docs 
not provide chc answer. Lnt/,s v. Strihl
ing, 406So. id9z6 , 930 (Ala. Civ. App.), 
eert. denied, +06 So. id 932 (Ala. 1981), 
resolves a similar conflict in favor of die 
date of filing of a separate wricren judg
ment "even if d1c filing date is several 
days, weeks, or even mondis later than 
the date reflected on the judgment." Ad
ding to an. appellant's worries is Rule 
77(d), A. R. Civ. P., whid, provides char 
lack of notice of the entry of judgment 
generally docs nor affect die nullling of 
appeal time. Thmnpron v. Keir/;, 365 So. 
u1 971 (Ala. 1978). 

( d) Prmurtt,re Appenls. 11,c quoted 
language from Lacks poinrs our an addi
t ional difficulty with Ruk s8{c), 
A. R. Civ. P. le appca.rs char a trial court 
clerk can extend the date for die running 
of appeal tin,c by larcr filing a separate 
written judgment signed by the judge. 
Roughly half of the separate orders in 
records on appeal have been 61ed by the 
clerk; ochers are merely signed and dated 
by die judge. A recent question prc
seitted to die Court was posed by the 
following sc:qucnoe of events: 

7/14/82-&parate order signed by 
trial judge granting de
fendant's motion for di
rected verdict ( assume it 
was od1erwisc a valid final 
judgment) . . 

7/2.8/82-Plaintiffs noticeofappcal. 

9/10/82-Trial court clerk scamped 
the order of 7/14/82 
"filed." 

Per Rule 58(c), final judgment was en
tered on 9/10/82. The appeal was not 
dismissed. Similarly,Board ofWater tmd 
Sewer Commissioners of the City of 
Mobile 11. Alabama Ptm>er Co., 363 So. id 
304 (Ala. t97ll), gave effect ro a prema
ture "morion for reconsideration" (re
viewed as a Rule 59( e) motion) and al
lowed it to suspend the running of the 
time to appeal. What is said in this para
graph concerning "premature appeals" 
does not apply to appeals from fuulry 
54(b) orders, as sud1 cases do not contain 
a properly fom,ulatcd final judgn,ent. 

An appellant with a premature notice 
of appeal might consider filing a new 
notice of appeal, a supplemental notice 
of appeal, or a motion in the Supreme 
Court to determine die validity of the 
notice of appeal. To be safe, file sud, a 

notice or motion before cbe +2 days runs 
from d1e "official" entry of judgment per 
Rulcs8(c), if possible. 

(c) Dif111tlt ],utgments. Rule 5s(c), 
A. R. Civ. P., allows the trial courtro sec 
aside a default within 30 da)•S. l11e pre• 
sem rule does not mention motions ro 
sec aside defaults, nor is Ruic ss(c) listed 
in Ruic 59.1, A. R. Civ. P., or Ruic 
+(al(3), A. R. A. P. 11,us, the rime in 
which appe.llatc review n,usr be sought 
in cases of refusals ro set aside defaults is 
unclear. 

Appellate opinions recognize char 
defendants in default cases do file mo
tions to set aside, a.lthough such motions 
arc not dirccrly provided for in the rules. 
Motions must be filed within 30 days of 
entry of judgment; and, if the trial judge 
sets aside die dc::fault judgment, he must 
do so within the 30 days following che 
judgment. It is not enough cl,ar a motion 
be filed within 30 days. Also, if a ll( c) 
motion is not ruled on within the 30-day 
period, relief can only be grruucd wider 
die standards of Rule 6o( b), 
A. R. Civ. P. W(agi,is11. '.fmmk,o,a Warc
lJouJe Groceries, fo e., 396 So. 2d 91 
{Ala. 1981). 

These problems will be cured if the 
Co11rr adopts amendments ro Rules S5 
and 59.1, which have been recommended 
by irs advisory committceon civil proce· 
durc. Rule S5( c) wOldd be amended to 
make motions to set aside defaults 
exat'tly like other post-trial motions, and 
rdcre11ccs ro Rule S5( c) would be added 
in Rules 59.1 and 4(a)(3). TI,c holding of 
W0aitis would be overruled by the pro
posed rule change. 

(f) Dismissals of Complairlts Wit/; 
Leave toA metzd.. G11iljiJ,·d v. SpfJrtan Food 
SJftt1zis, I,u;., 372.So. 2d 7 (Ala. 1979), held 
diat orders granting motions to dismiss 
with leave to amend the complaint arc 
appcalablc orders, but the Court did not 
reach the issue of which date triggers the 
running of d1e 42-da)' appeal period
die date of dismissal or the date die rime 
allowed for amending expires. Sec Ruic 
78 (final scnicn cc), A. R. Civ. P. In 
HfJydtn v. Han-is, [MS. September 16, 
1983] _ So. ul _ (Ala. 1983), the 
Court held chat the 42-day period for 
appeal tx-gins tO run from d1c cfatc die 
order is entered and not from die date 
aUow~-d for amendment. 

(g) R1tle +(11)(1), A. R. A. P. This 
rule lists four exceptions to the 42-day 



rule and requires that appals in chcsc 
kind$ of cases be l'llkcn within 1+ days. 
For example, appcnls from die granting 
or denial of injunctions have been dis
missc-d bcciusc die notices of appeal 
were filed beyond chc fourta:nth day. 

Subject Matter Jurisdict ion 

{a) Transfer. L.,clt of subject marrcr 
jurisdiction i.s not ncu!y as serious for 
the appellant as an umimcly appeal be
cause, in the usual case, the appc;u will 
not be dismissed but metcly transferred 
ro the Court of Civil Appeals. Sec 
§ 12,1-4, Ala . Code (1975); Rule ;(c}, 
A. R. A. P. A mn sfer for lack of subjca 
maner jurisdiaion will. bow.,..·cr, delay 
die submission to, and a decision by, chc 
proper court . (Bccnusc § 12-3-9, Aln. 
O,tle (1975), gives rhc Court of Criminal 
Appeals exclusive jurisdiction of all 
criminal appc.,ls, a qucttion of which is 
1he proper appclbce courc for an appeal 
i1w0Mng a criminal com~ction or aa is 
very rare.} 

111c most important statute in d1is 
nreu is§ 12-3-10, Aln . Code (1975). 11,is 
Statute grants to the Courc of Ci"il Ap
pe:tl$ c.tdusive appellate jurisdiction of 
c:ascs im0olving (1) less th;m S10,ooo; (2) 
administrative agencies; (;) workmen's 
compensation; and (4) domestic rela
tions. These provisions arc discussed 
farther in the follo,ving sections. 

(b) Administ1'4tiP< Agmdu. The 
question of whar arc ~appals from ad
ministrative agencies" pa § 12-3-10, Aln. 
O,tle (1975), provides more problems 
than any other arcn of subject mnm:r 
jurisdiction . The recent opinion in 
Kimboiy-Clnrlt Corp. ,. E,,gm,m, (MS. 
May U>, 1983) __ So. ul --. (Ala. 
1983), arrcmpr,, to scnlc this a= of the 
law. A mandamus proceeding in the cir
cuit court against die Department of 
Revenue led ro 1111 appeal 10 the Supreme 
Court, which rr.uufc:rrcd the appeal to 

me Court of Civil Appals . The Court 
S3id chat the Court of Civil Appeals' 
jurisdktion in the ndministr.itive area is 
nm limited t<> direct appeals frnm nd
mi11i.m:uivc proceedings. The Court 
wrou:, "We hold char § 12•3-10, in re· 
femng to 'appc3ls from adminisrrati,'C 
Jgcncics.' w,s intc:ndcd to grant co the 
Court of Civil 1\ppcals e.~dusivc juris· 
diction of all np1:,cols involving the en-

forccnJCnt of, or chaJJcnging, the rules, 
regulation s, orders , actions, or deci
sions, of ndminisrrativc agencies." 

Another problem arises from several 
pre· 1969 sr:icures that were codified into 
the 197s Code withour:unaidmcnt. Such 
sratUtes, usually concerning administra
tive actions, provide for m~cw in che 
circuit court and appeal to che "supreme 
court." 'TI1is conflias with the grnnt to 
the Court of Civil Appeals of exclusive 
jurisdiction of administrative cases in 
§ .., 3•10, cnxn:d in 1969. The Court bas 
resolved the confl.ia by consistently in
terpreting usuprcme court" in mesc Sta · 

rurcs co mean "proper appellate court" 
(c) Contempt. Review of contempt 

ordcn is properly obtained by petition 
for writ of certiorari. Oyler,. GiJJuansl, 
382 So. ul $17 {Ala. 198o). All cm-aordi
nary wries in cases otherwise ,vithin the 
Court c>f Ci" il Appcnls' jurisdiction 
should go to that courc. 11ius, one hos to 
look at the underlying cue out of which 
die contempt order uosc . If the main 
case would have been appealed ro the 
Court of Civil Appeals, any larcr con
tempt order issued in the case should be 
reviewed by the CourrofCiviJ Appeals. 

There is a distinaion bccwccn crimi 
nal contcmpc and civil t0ntcmpr. Tmrr 
v. State, lS8 So. 2d 1046 (Ala. 1978), held 
that the Court of Civil Appeals w3S the 
proper nppellatc court co review a crimi· 
nal contempt order that arose during 
litigation in a civil domestic relations 
matter. Again. the deciding f.taor is the 
underlying cause of action. 

(d) Workmen'sQ/ ,r,pr:,,s:,rtum. When 
a person covered by the workmen's 
compensation law is injured, a negU· 
gence suit may be: tiled against co · 
employees and the workmen's compcn· 
sation insurance carrier. When work
men's compensation claims arc joined 
with other claims, any appeal should 
probably go to die Court of Civil Ap· 
peals. In Hm .son •- Esta Hen/th Cart 
0111er, Tnt., [1MS. September 23, 19S3J 
_ So. 2d - (Ala. 1983), which in
volved an attempt ro have a worlancn's 
compensation settlement scr aside for 
fraud, the Court scared that die action 
was brought punsuant ro ~ :t5·s-56. AIR, 
Code (19,s), and was a compcnsa · 
tion casc dearly rcview;ibk: by the Court 
of Civil Appc:tl$. 

(e) A.mount i11 amtroveny. Very few 
opinions address questions relating to 

die amount in controversy, bccauscsuch 
issues arc usu:illy dealt "~th in unpub
lished orders traf1sferring cases between 
couns . One sud, unpublished decision 
involved a $12,000 jury verdict remitted 
to SS,ooo on a motion for JNOV. The 
plaintiffs appeal was rransferrcd ro the 
Courc of Civil Appeals, because che real 
nmoum in controversy W3S only $7,000. 
ln d1c very common situatioo of sum
mary judgment for me defendant, the 
;ippeal comes to the Supreme Court if 
ch.e amount claimed by die plaintiff is 
more than $10,000. Though § 6-J·483, 
Ala. C,o,u ( 1975), eliminates d1e use ofod 
danmum clauses in medical malpraaicc 
cases, the Court mm jurisdiaion of ap
peals in such cases as if more than 
$10,000 had been claimed. 

A hybrid exists when a case involves 
equity claims (such as adverse posses· 
sion) joined with legal claims ($5,000 for 
wrongful detention, for example). The 
Court's praaicc i$ that appeals which 
concun both leg.ii and cquit:ibk: relief, 
where the amount in controrcrsy docs 
not exceed $10,000, arc cransfcrrcd ro the 
Court of Civil Ap,x:als. 

The Notice of Appeal 

(a) Form. Rule 3(c), A. R. A. I'., sets 
our the required form of notices of ap
peal. One should spell out the full name 
of each appdbnund each appcllee in the 
caption and in the body of die notice of 
appeal. S« EdmonSt111 v. Blakey, ;.1,1 So. 
ul ~1 (Ala. 1976). Why take the chance 
of losing your appeal against an un
named appcUcc by relying on an "ct nJ.» 
in the caption? Some cases involve 7S or 
100 parties, so listing each name in those 
siruations may be impractical Also, take 
care co Ust the dates of judgments from 
which appeal is being taken. This c:in be 
critical, and many notices list incorrccr 
dates. 

{b) Cross A..ppu,/s. Ruic +{a)( 2), 
A. R. A. P ., ;ulows my parry to cross 
appeal within 1+ days of the filing of the 
first timely notice of appeal by any other 
party. Any appcllec wishiug to request 
relief from a judgment must cn»s appeal 
as to the portion of the judgmc:nr com· 
plaint of. Arguments in an appellce's 
brief directed to issues nor argued by the 
appellant or asking for relief for the ap· 
pcllee will be disregarded by the Court if 



no cross appeal ls filed. Muma/ Savings 
Liftl111urt111ct Co. v. Mo11tg1»>1<ry, .+7 So. 
2d 1317 (Ala. 1977). 

(c} Joint Appr a/s. Ruic ; (b), 
A. R. A. r .. allows joint notices of ap
peal by several oppcllanrs from one 
judgment. Born me rules and Alabama 
oasc law :ire silent as to whether one 
notice or appc3l will suffice in a situation 
of several consolidated trials nnd judg
mcnrs ag.-inst one dcfondam·appcllam. 
Cf J'riee v. Amerium N11tio11nl Bn11k, ;;o 
So. 1<I ]28, 330-1 (Ab. 1977) (Faulkner, 
J., dissen ting). To be safe, a notice of 
appeal should be filed for each judg
ment. 

Petition s for Writ of Certi orar i 

My work wnh rhe Court did not re· 
quire rhu !sec many petitions for writ of 
certiorari, so my commmrs arc brief. 
Ruk 39, A. R. A. r .• musr be complied 
wid, strictly. Mruiy petitions arc stricken 
or denied for failure to comply with rhis 
rule. A petition wiU be considered only if 
the courtof nppcnls has first overruled an 
application for rehearing. An untimely 
application for rehearing in the c<)urt of 
appeals will prevent review by the Su· 
premc Court. Note that Ruic 39(b) rc
quir.s rhat a brief be filed wirh the pcti· 
tion. 

The mosr common error in petitions 
involves Ruic 39(k). Only by this 
mcthocl will the Court review asscrred 
faas not conr. .incd in the opinion of the 
court of appc3ls. Alt.hough Rule ;9(k) 
docs not precisely address the point, the 
procedure set out in chac rule must nor· 
mally be uulazcd to present the Court 
with revicwnblc issues in cases in which 
the court of appeals affirms without 
opinion. The Courrwill usually refuse ro 
review a case nllim,cd without opinion 
unless a Rule 39(k) set offorn is properly 
presented. 

The timely filing of• petition for writ 
of certiorari is jurisdiccional; th=fon,, 
you should be sure that the pctitioo and 
brief arc filed m the Clcrl<'s Office within 
14 days from the overruling of the appli
cation for rehearing. The petition is con
sidered filed on the d2.y of the mailing if 
smr by registered or certified ,mil (Rule 
25(•) , A. R. A. P.); but if sent by regular 
mnil and received by the clerk after t:be 
141h day, the pctirion will be stricken as 
untimely filed. 

PART TWO: 
RECORDS 

AND BRIEFS 

Records 
The Court as required ro consider irs 

jurisdiction tx ,nm, moto, and jurisdic· 
rion must be apparent from the record. 
There ar,: some helpful things d1at ap· 
pcUnms cnn do to make die clerk's record 
more comprehensible. lt is die ducy of 
the •ppdln nt 10 sec rhnt the record is 
complcrc nnd rimcly filed. 01· 1111111. State, 
286 Ala. 679, i+s So. 2d 8;1 (1971). 

A copy of the case accion summa.ry 
sbccr is not alw;iys made part of the 
clerk's record. It is helpful to die appd · 
lat:e court , 50 one might check with rhe 
clerk to :J.$Ccmin whether it wiU be pan 
of the record on appeal. rhorocopics 
should clearly show the dates marked on 
die court's orders. 

It is quite comnion for one of the is
sues on a ppc3l to be whether a ccn;un 
issue was prcscm~-d ro the trial court and 
preserved for appdlatc review. Most 
final orders arc not contained in deraikd 
memorandum opinions, so it can be dif· 
Ii cult for nn appelfare court to dctcnninc 
whether a particular issue was before rhc 
trial eoun. If one cxp«ts ro have to ap· 
peal a forthcoming decision, a 
mcmornndum of law timely filed in the 
trial court .ltld appc3ring in the clerk's 
r,,cord might be considered by the ap
pellate court. and sucli a iminorandum 
could clearly show which issues were 
mscd below. 

While working witl, die Courr, I co· 
cowncrcd several motions ro corrccc the 
record filed pursuant to Ruic 10(1), 
A. R. A. J>. Most of these motions 
sought ro add mnraial the appellant had 
thought would he included when the 
record w:is designated. Att0meys inex
perienced in appellate practice should 
•lw:t)'$ double check with the clerk and 
the court reponcr 10 determine exactly 
wh:,.t they plln 10 make part of the rec· 
onl . Sa.-uon 12.-a1-11s, Aln. OJdr, (1975), 
for example, states that arguments of 
counsel need 001 be recorded by the 
coun reporter. Another rule sometimes 
ovedookcd is Ruic 10(3) (4), A. R. A. P. 
Ir pro,•idcs rim discovery materials not 
made partoftl,e trial proceedings arc not 
pllrt uf die record on appeal. Although 
Ruic 1o(f) docs nor contain a clear di rec-

tlon on thL~ pomt, the Qmn prefers char 
motions to correct the record be initially 
filed iu the mal courr. lf the trial court 
refuses 10 grant the motion, the motion 
may be renewed in the appellate ,-ourt. 
Failure to we Ruic 1o(f) when necessary 
nuy cause the appellate court ro prctcr· 
mit considcrurion of one or more issues. 
Ste Hnrril t' . Stntr, +20 So. 2d 812 (Ala. 
Crim. App. 19b), 

i\ltcmacivcs m filing the usual two 
~'Opics of the full record should be con· 
sidcrcd. Many relatively simple cases arc 
candidates for udlizarion of tbc agreed 
statement procedure provided for in 
R,~e 1o(c) , A. R. A. r . Ln almo.sc every 
case, nn appendix in lieu of the full record 
could be used. Ruic 30, A. R. A. P., CS· 

r::iblishes the smighcforward procedure 
to be followed in this regard. Dcsignat· 
ing an ~ppcndix Cllll be time consuming, 
but an appendix is usually much more 
convenient and helpful to the appellate 
court than .1 second copy of rhc full rec· 
ord conraining hundreds of pages. 

Briefs 

J read several hundred briefs while 
working for the Court. Mainly, I wish to 
poinr out the mosr common errors of 
form $0 chat thi:sccrrorurc noracqui.rcd 
or continued by young acromcys. l have 
tlllked with nr.any individuals wotkin!I 
for the court about didr general opin · 
ions concerning briefs, so l have a fi:w 
remarks about style and substnncc . 
ustly . alter looking :ir scores of books 
ruid articles on brief wnting and appcl· 
late: ad,·ocaq•. I compiled n sclca:cd bib
liography representing my subjective 
selection of die best books and articles 
pub lish,-d rcccnt:ly from the standpoint 
of effectiveness nnd practical guidance. 

Rules :ill .md 31, A. R. A. r., contain 
the rcquircmcnti. for the foan of briefs. 
Surprisingly, at least half the briefs l read 
violate one or more ntlcs of form. A 
recent article on rhis subjca reads as 
follows: 

Whether you agree with the 
ruld or nor, )'OUr brief should 
confonn m them. You musr as
sume d,at the rules were eromul· 
gated bcc:iusc briefs submicccd in 
such fomi arc helpful to the judges. 
Failure ro comply witl, tbc Court's 
ru les dcmonsrratcs one of rwo 
things: (1) your ignorance !)f die 
rules; or (1) your contempt l'Or die 
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Court. Ndrhcr arc matters which 
you p.,rticularly wish to in;ipress 
upon the people you arc trymg to 
pcrsiudc. 

Griffith , Effutive Lrgal Wririt'9, 16 
f'ONRI -!00, +6• ( 11)81) . 

Most brief wrircrs seem ro overlook 
Ruic 28(1). This rule rcquir~ dint rele
vant srJtUIC< and rules be appended or 
quoted i,1 chc body of the brkf . F.ven if 
the st:1rure is sec. out in the brief, most 
radcrs find ,r ron,-enicnc, :uso, ro ha\'c a 
cnpy of it urached ro the b.tck of the 
brief for h.u,dy rcfCffllcc. 

TI1e language of Ruic 32{al( 3). fixing 
u,e colors of covers ro be used, is nor 
mandnrory. For convenience of filing in 
the clerk's office, :l!ld for die benefit of 
the judge during oral argument or courr 
confcrcncc1 colorc.-d cover$ nrc cncour· 
aged. To prevent irritating confusion, it 
is better 10 u.sc no color than the wrong 
color. 

Another misralcc rhat IDnO)'S brief 
readers is vague stttcmcms of issues. 
Many briefs scare the issue ro be: " Did 
the trial court err in granring sum· 
mnry judgment ro d1c defendant?" Issues 
should be stared in terms of rJ1c foc:ts of 
the case. A good statement of the issue is 
subcle, yer persuasive, and reads like a 
propo sition or question rhe reader 
would want co adopt or reject, as the= 
may be. Some briefs do not conr.tin • 
separate mrcmcnr of the caK and srate· 

mcnt of Fam. A statement of the case is a 
procedural hisrory; it should nor argue 
the &m :ind the bw . Eliminate refer· 
cnccs ro every irrele vant morion made 
during prolr.lct:cd litigation, but demon· 
srrate that all parties and claims were 
adjudicated, unless it is a 54(b) case. 
Feedback received nbour srarcmcnrs of 
the facrs indicates rhc general consensus 
is thar a summary of cad1 wimcss's res· 
timony is nor helpful. A chronological, 
or otherwise logically ordered. state
man of the f.tcrs is usually much more 
effective. Some of the individuals com
mencing about writing sryk urge the 
brief writer ro use rhc active tense 
whenever possible. 

The argument section is limited ro so 
pages by Rule 28(g ) . Neither me condu · 
sion nor a summary of the argument is 
counted towards the page limitation. 
Often conclusions do not srote the pre
cise relief, including any rcqucsis in the 
alternative , thar is requested by the 
parry. The Coun can nffinn , affirm con· 
ditionally, remit, reverse, rcmand1 or 
dismiss as ro the whole case or any par· 
ticular parry or claim. 

R.ulc 34(a), A. R. A. P., requires a 
short, reasoned request for rhe granting 
oforal argumcnr. This sraremcnrshould 
be placed on a separate page following 
the conclusion of your brief. A notice 
that oral argument is requested must ap-
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pear on thecovcrofthcbrief . In multiple 
parry lirigarion, I suggest mat the ticlc on 
cl1c cover contain the party's n.a.me. For 
e:xampk. if )'OU represent either one of 
three appcllants, or all appellants, it 
would be more convcnit~u ro the reader 
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wi ctions by filing bric& in Improper 
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exceptionally good briefs a.re filed c,·ery 
week. Anyone inccUigcm enough to 
practice la wean put together an exccllcnr 
brief with a Urdc extra anc:ntion ro demi I. 
With rhe ever increasing caseload the 
justices must cope with, they may in the 
future have less tolerance for briefs with 
drastic errors . Sec, generally , Ruic 
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lucent Decision• of the 
Alabon1a Coun of 

Civil Appul1 

Workmen's compensation ... 
lwnp sum :1tt0mcy fee upheld 

AslJ/nnd Chtmia,J Co. P. Wnikins, Qvil 
Appeals No. 3517 (July 20, 1983). After 
awardiJ1g the emp loyee pcm,anmt total 

disability benefits, the employer's actor· 
ney was awnrded. rec of fifteen percent 
of the r#imnttd compensatio n bcndics 
to be paid in a lump sum up front, co be 
deducted by the employer from the 
back-end of the compensation benefits. 
ln other words, the employee could srop 
making compcns:ition payments when 
the rem2ining balance equaled the 
amount of the attorney's fees. The Court 
of Appals found that the aw:ird was 
permissible , lc.iving the "manner'' of 
payment of onomey's fees to the sound 
discretion of the trial judge. The Court 
of Appc;ils noted that even though there 
is a possibi lity of a change in the com· 
pcnsation awo.rd, that possibi lity has no 
dlcct on the aw.ird of arromcy's foes 
because tlte attorney has already earned 
the fee. 

Workmen's compensation •.. 
loss ofa useless eye compensab le 

Goldkisl, Jnr. •· Bnmm, Qvil Appals 
No . }646 (June I . 1983 ). ln a Ol$C of 
first impression , the Court of Appals 
was asked to consider whether an cm· 
ployce 's loss of a sightless eye is com· 
pensablc under Section 25·5·57(•) (3) 
(n) ( 17), Aln.. Code 1975. The Court of 
Appeals recognized tl1at the seve ral 
jurisdictions which have confronted mis 
issue arc spUt ns to whether workmen's 
compcns:ufon shou ld be granted when 
the l<»S involves a us1Ja:s member. Rec · 
ognizing that while the overall work· 
men's compcnJ:ttion scheme is based 
upon the employee's aloss of ability to 

cam ," die Coun of Appeals noted that 
the wscheduled injury pro,~sions" of the 
Aa arc not dependent on acrual wage 
loss. The Court concluded that the plain 
language of the Alabama Statute docs 
,1ot limir loss of use recovery to the loss 
of use of an eye with vision. 

1'he Al•b•mn Ln7"' 

Recent Decision• of the 
Abbama C.Ourt of 
Crin1inal Appcab 

Writ of error cor:un nobis ... 
a primer 

Btnt1m 1•. Srnu, Six. Div. 979 (August 
30, 1983). Judge Harris secs out the 
"bl•ck letter law• for a meritorious pcti· 
tion for writ of error coram nobis. 11,c 
Court of Criminal Appeals bas recently 
scared the purpose of the wrir of error 
coron, nobis :is follows: 

"The office of the writ of error 
coram nobis, under Alabama Law, 
is to bring ro the arrcnrion of the 
Court for correction an error of 
f.ict, one not appearing on the race 
of the record, unknown to the 
Court or (?31TV aftrocd, and which, 
if known in umc, would have pre
vented the judgment challenged 
and serves as a motion for a new 
trial on rhe ground of 11cwly dis· 
covered evidence ... " 

Judge Ha.rris n0tcd thar " in order for a 
petition for writ of error coram nobis to 
be ,neritun·ous 011 its fate it n1ust cont:1in 
"'"'' than mere naked allegations mat a 
constitutional right has been violated." 
The following rcquircrncna must be met 
in order for the trial court to hold an 
c,~dcntiary hearing : ( I ) the application 
or petition should m:akc a full disclosure 
of the specific faas relied upon and nor 
mere conclusions as to Ille narurc and 
effect of such focn; ruid (2) the filing of 
an affidavir sufJicicndy refuting• record 
mat appears com:cr . 

llccent Dcclsiona of the 
Sup. crhc Comt of 

Abbama-Cnil 

Civil procedure . .. 
rule 25(a) (1) construed 

Bro1v11 v. Wl,u/er, Admr., 17 A.BR 
3552 (August 26. 1983). In a case of 
first impression , the Supreme Co urt de· 

dined to follow the Federal Court's con· 
scruccion of Ruic 25(a)( I ), Federal 
Rules of Civil Procedure, and hcld that a 
suggestion of dc3th filed by the d«cascd 
party's momcy need not identify the 
su=r or rcptt:Scttrariv,: of the de· 
ceased 10 dfcctivdy initiate the running 
of the six-month period for filing a Mo
rion for Substirution under Ruic 25(a ) 
( I), ARCP . The Suprcn1e Court agreed 
with the vie\V c;xprcsscd by the Georgia 
courcs that litigation still involves an ad· 
versary system and that tl1c burden of 
;isccrtaining the proper pmy co be sub
stituted fora deceased litigant is propcdy 
placed on the party who would dfccr the 
substitution. At the same time , the 
Court stitcd rhat the arromcy for the 
deceased litigant hu the duty to suggest 
me death of his client, notwithstanding 
the gcncr.al rule thar an momq's au
thority 10 :act on behalf of a client ceases 
on the doth of that client. 

Commercia l code .. . 
"after matur ity" means 
"overdue" 

Silk v. Mtrri/1 Ly,1th, Pir:ru, Ftnnern.111t 
Smit/,, t,,,., 17 ABR 3375 (August 19, 
1983 ). In this case, the Supreme Court 
con.stmcd the phrase "afi-c.r maturity" as 
used in Sca:ion 7·3-501(4). Ala . Ode 
1975, to rc.asonably mean •ovctduc.." .By 
•gn:cmcnt with the dntwcc, Silk, me 
payee, held four chcds for O\'CI' sixty 
days before cndon.ing them to Merrill 
Lynch . Merrill Lynch deposited the 
checks which were subseq uently re
rumed to Merrill Lynch for insufficient 
funds on April 13, 1982, and Silk was 
notified t\VO dnys later. Silk filed suit and 
borl1 parries flied motions for summary 
judgment. Silk contended tl1at the lia
bility for endorsement had been dis
charged bccnusc Merrill Lynch failed to 
give timcly notlcc of dishonor . Mcrtill 
Lynch argutcd that notice of dishooor is 
001 required, citing Section 7·3-5 01{4) 
which dispenses with notice of dishonor 
when rhe endorser has endorsed the in
strumcnr aftn mnn,ri,y. 

The Supreme Coun rccognizcd that 
the t<'.rtn ~muurity" is not defined in the 
Unifoon Commercial Code and noted 
mat New Jersey is d1c only State that h:is 
considered this question . The New )er· 
scy courr co nstmcd the phrase ~after 



maturity" ro m.an "overdue" nnd the 
Alabama Supreme Court found that 
construction to be rc;,sonable. An in· 
>'trumcnt is .:onsidcrcd to be ''overdue~ 
aficr more than a "re;uonable length of 
time after its iMuc, ~ which is presumed 
to be thirty days, Section 7-3·30-1(3)(c). 
Howe,·cr, the thiny-day period is a re
bumable presumption. In this c-asc, Silk 
endorsed the checks more than sixty days 
afi:cr they were issued. 

Estate proceeding ... 
HnJl 1•. McBride revisited 

/.Jmd v. Bo"')t1'. 17 ABR 3343 (Au· 
gust 12. 1983). ln 1.bisca.!C, lhc:Supremc 
Court amplified Hall ,,. MdJritk, ./ 16 
So.id 986 (Afa. 1982) holding dm Hall 
invalidated Section 43· 1 • 1 S, Aln. 0.de 
I 975. in its entirety. and, therefore 
would cut off 11// claims for dower by a 
widow where die deceased husbaiid lrft 
• will. Tiic widow co1ncnded that since 
the wiU made no provision for her and 
since it was unnecessary for her to dis
sent, Hall docs not apl)ly. ·11,c Supreme 
Court disagr~,c:d smting thal the snmc 
gcndcr-b:iscd cln.sificntion was involved 
whether she dissents from the wiU or 
not. 

To further amplify Hn/1, the Coun 
meed that Hall is not to be applied ret· 
roactivcly where dower has already been 
assigned and become a vested right but is 
to be applied retroarnvdy where dower 
has not yet been ass.igncd by a court. In 
addition, there should be rctr0aaive ap· 
plication where dower has been migned 
or denied and there w3s, a1 the nme of 
the rendering of Hn/J, a pending appc:al 
of the num:r .:on raining 1 ronnirurion,I 
challenge to Scaion 43·1·15 

Income tax .•. 
!Dtcccompany dhidcnds arc net 
mcome 

E.x p«rtt : Stnte of Alnbnmn Dtp4m11a11 
of Rci•cnttc (Srnze of A lnbnmn vs. 
Cbestbm1,g/J-Po111ls, l11e.,), 17 ABR. 3303 
(August 12, 1983). Reversing die Court 
of Appeals, the Supreme Courr in a cosc 
of first impression held tha.t i.utcrcorn· 
pany d ividends received by Chcsc• 
brough, a ml~ti-srorc corpora Lion, nrc ro 
be considered "net income from business 
done" and, dicrcforc, to be included in the 

denominator of the apporrionmcnt r.itio 
utilized by 01cscbrough co calculate irs 
deduction for Fcder31 income t3X Jiabil· 
icy. Chescbrough excluded intercom· 
pany dividends rcc.-cived from its sub
sidiaries contendi ng char since theS<.'. 
dividends arc not t:1Xable under Federal 
Income Tnx Law, they should not be 
considered income from business done 
as that tcnn is usro in Section .f 0.1 s. 
35(3)A/n. Q,d, 1975. 

The Supreme Court disagm.-d staring 
that Sette law controls the proper calru· 
laoon of a Sette income CIX deduaion. 
The Court =saned that since di,idmds 
conmrure gross income under Alaba,:m 
law and arc not deductible under Section 
40-18· 3S. they .:onstirurc na income 
and muse be indudcd in die apportion· 
ma1t ratio. 

Insurance . .. 
(one occurrence) defined 

U11irrd Srrrrrs Fire lnmrnnce Co. v. 
Snjr.«1}11n1rn11« Co., L 7 ABR 5428 (Au· 
gusr 26, 1983). l11c Supreme Court 
considered the phrase "one occurrence" 
as contained in the ulimits of liability" 
scccion ofSnfcco's policy. Safeco h•d die 
primary insur.incc with $ I 00.000 limits 
for end, /Ja'ltTTa,c e with aggregate limirs 
of $300 .000 . USF&G had the excess 
coverage. The insured premises sus
r.iincd ,vaccr damage in late 1979 due co 
the poor condition of the roof. In the 
spring of I 980 , additional warerdamagc 
occurred when • roofing contractor 
f.iiled to cover a portion of the roof on 
which he was working. Safeco main· 
t3incd rhitt these cwo incidents of dam· 
age constituted "one ocrurrc:oa,» and 
therefore p:tid its s I 00.000 limits and 
called on USF&G t0 pay the excess. 

On appeal, the Court had ro deter· 
mine whether the additional warcr dam· 
age in the spring was a separate occur· 
rcna, or whether it mnstitutcd ~one OC· 

currcnce:" as defined in Safcco's policy. 
After determining diac the policy lan
guage was not ambiguous, the Coun 
adopted the "cause amlysis" meaning 
char if there is but one proximate, unin· 
temiptcd, and continuing cause which 
results in d1e d:unagcs, then there is but 
"oncOCf..'1-lrrc.nc~." Ho\vcvcr, if there is a 
separ.ire intervening ciusc resulting in 
damage, there arc rwo occurrences. 111 
this case, the negligent act of die roofing 

contractor ,vns n scpa.rntc, tntervcning 
cause, aiid S:ucco's liabiliry wJs nor lim
ited to $ I 00 .000 . 

Sales tax ... 
sectio n 40-2 3-l (a)(l) 

interpreted 

E.~ pnrte: Cnpitol Ciry Asp/Jail, bi t. 
(Sum of Alabama P. Cnpitol City Alph11lt, 
In~). 1- ABR 308') (July 22. t 983). In 
this case, lhc Supreme Court al'finncd 
the Court of Appc:ils which had held 
that two corporations as a nuttcr oflaw 
could nor be a "pciron or company~ for 
sales = purposes as defined ,n Scaion 
-10-23-l(a) ( 1),A/n. Q,d, 197S. Oipitol 
City Asphalt, Inc. (CCA) appealed an 
assessment of sales = on purchases of 
asphalt mix frorn its aflilfatc. Momgom · 
cry Asphalt Company, Inc. (MAC), nr· 
guing dm due ro the close rclatfonship 
ofCCAond MAC, rhe rwocorporation s 
fir within the stnruro1;• definition of n 
"person or co111p:111y-" ond should there· 
fore be t:tlCcd :is o single entity. 

A "person or comp,111y" is dclincd as 
"ony ... corpor:ition •. , or "")' utl!c,· 
IJYO"P o,· c.o,nbinnrio,i ncu'ng ru" ,n,ir ... "' 
(emphasis supplied). Dc,~pitc the focr 
dint CCA and ,\1AC had die s:unc shore· 
holders and dint MAC supplied till the 
asphalt mix used by CC/\, die Court rca· 
soncd thor the Alabama Lcgisfarurc did 
not intend char two separate corpora· 
tions could be treated as "• group or 
combin3tion ;1.ctlng as l unar." i.e., one 
entity for sales r.u: purposes. 1l1e Coun 
reasoned thu CCA had reaped the ben
efits of incorporanon of 1-,,lAC :ind can· 
nor now disclaim the corporate form to 

reduce the incidcntS of nnrion. 

Revnt °"-iairma of tilt 
Supreme: Court of 

Abbniua-Criminal 

Burglary ... 
rece iving sto len property 

fa: pnrte: />rtt T/10111111, 17 A.BR j7-l6 
(September 16. 1983). 1lie dcfcndnnr, 
111omas, wns tried under a two coum 
indictment charging him with rhird· 

Nmmbtr t9'1J 



degree burglary and receiving sto len 
property. At the close of all the evidence, 
Thomas moved for a directed verdict on 
both counts u1 the indicauent. 111c trial 
judge granted rhe motion as ro the 
burglary coun t, but allowed the second 
count to go to the jury. Thomas was 
found guilty of receiving Stolen prop
erty . 

T he d ispositivc iss ue raised by 
Thomas on appeal was whether the evi
dence p resented by the State which 
proved TI1omas came uuo possession of 
the property described in cl1e indictme nt 
solely by burg larizing a house precluded 
a conviction of rcccivu1g stolen prop
erty. 111c Supreme Court of Alabama 
held that it did. 111c court concluded: 

"T11c un disputed testimo ny here is: 
That a house was bu rgb riu:d and a 
television set Stolen; diar the defen
dan t admitt ed that he broke uuo cl,e 
house , roo k a televisio n set and 
tcansported it ro his house; and that 
the sto len television set was found 
in his ho use. On d1e basis of these 
fucts and the foregoing discussion , 
WC hold that the aefendant cannot 
be convicted of receiving sto len 
property ... " 

Other acts of miscondu ct . - . 
limitations on the p ro secutor's 
misuse 

Ex partc: Let Ki/101,giJ, 17 ABR 2908 
(Jul)'8 , l983);Expal'tt : Bilty&t_yCoftl', 
17 ABR 3618 (September 16, 1983). 
The Supreme Court u1 Killo11gl1 held that 
other acts of misconduct sought 10 be 
introduced by the prosecution must be 
relei•ant and material to the indicted of
fense. Two mo ncl1s later io Oifer rhe 
Court , speaking through Justice Shores, 
further defined the limitations of d1e 
State's right to use evidence of' prior acts 
of misconduct. 

Cofe r was convicted of sexually abus
ing his sixtecn-yea.r-old sister-in-law. Ar 
the trial the State offered evidence of a 
prior sexual misconduct by the defen
dant of an aUcgcd rape which had oc
curred ten years prio r to the date of the 
present offense. The Court of Crim inal 
Appeals held that the testimony of the 
pr io r alleged rape was admissible as 
tend ing to prove that Cofer had d1c req
uisite intent to commit first -deg ree sex
ual abuse. 

Tix A.lab1t1nn lA'rvytr 

The Supreme CoUrt in reversing the 
conviction noted that the requisite in
tent could be inferred by rJ,e jury from 
me act as described by d1e prosccutrix. 
Justice Shores critically focused the issue 
as follows: 

"The State has no absolute right to 
use evidence of prio r aces to prove 
cl1e elements ol- an ()ffense or to 
buttress inferences created by od1cr 
evidence. Evidenceofp rinr bad acts 
of a cruuioa l defcndam is presim,p
tiv,ly prej11ditial to cl1e defendanr. lt 
inccriects a collateral issue u1to the 
case which may divert the minds of 
the jury from t he mai n issue. 
Kilpaericlt 1•. State, 51 Ala. App. 
352, 285 So.2d 5l6 ( 1973), cert. 
de11icd, 29 I Ala. 628 ( l973) ... » 

The Supreme Cou rt further ooted 
that die prior rape occurred ten years 
befo re the present offense. Justice 
Sho res held that even if intent were in 
issue, the prior rape was 100 remote to be 
probative of the issue. Citing Denson 11. 

State, 363 So .2d I 00 I , 1005 (Ala. 
1978). 

Motion to exclude , . _ 
preserving th e issue for appeal 

Ex parte: Earl Way11e MnxweU, 17 
ABR 3 175 (August 5, 1983). Ma)."vell 
,vas prosecuted in municipa.l court tOr 
die offense of causing physical ham, to 
anod1cr. The defendant appealed h.is case 
to the Circuit Court of Mobi le County 
for a trial de novo. In cl1e circuit court, 
the tria l judge found the defendant 
gu ilty and scnrcnccd him to imprison-
01e.nt. 

T he defendant appealed to chc Court 
of Cri minal Appeals based upon the 
City's failure to plead and prove at trial 
the ordinance under which it prosecuted 
Maxwell. 1l1e Court of Crimina l Ap-

Jo'111 M. Milling, Jr., 
a member of the 
Mo11rgomcry laJV jinn of 
Hill , Hill, Cnl'ter, 
F1'fl11co, Cole & Black, 
received bis B.S. degree 
from Spring Hill College 
nud J .D. from the U11i-
11ersity of Alabama. 

peals held that the defendant' s gmtl'fll 
motion to exclude the City's evidence on 
the grounds that it had fuilcd to prove a 
prima facic case did 11ot preserve for ap
peal the City's failure 10 prove the ordi
nance under whid 1 die defendant was 
prosecuted. The Supreme Court re
versed~ 

The Sup reme Court ootcd that a mo
tion to exclude the evidence which docs 
not state the gro und (ln whidJ rl1e mo
tion is based is properly overruled . C it
ing Espey v. State, 270 Ala. 669 , 120 
So.2d 904 (1960). However, Justice 
Faulkner observed cl1at when the defen
dant's counsel moved to exclude the evi
dence, he stated the grou nd that the City 
had failed ro make a prima fucie case.11,e 
City had failed to cstab Lish jur isdiction 
and 10 introd uce the o rdinance, both of 
which were necessary clements for its 
prima fade case. 

Recent Decisions of the 
Suprc,nc Court of the 

Un.it.rd Stat:cs---Criminal 

Luggage search . . . 
90 -minute detention unrea 
sonab le 

U.S. v Place, 103 S. Ct . 2637 (Sep
tember, 1983 ). Based upon a drug pro-
file, the defendant was stopped by drug 
enforce ment officers and questioned in 
Miami as he prepared to boa rd a flight to 
New Yotk. The agents were suspicious 
and called ahead. The defendant was 
again stopped as he prepared to leave rJ,c 
airport and refused to consent to a 

OnainutJ M /M!J~ p 

David B. Byrne, Jr., 
a me,nber of the 

M 011rgomery Lmv fin11 of 
Rolm011 & Btlstl', PA., 
retti11ed bot/1 !,is 11mltl'
gra dua te degree and 
J .D. from t/Je Unil,ernty 
ef A laban,n,. 

Mr. Byrne and Mr. Milling are co-a11tl11m of t/Jis seaion of The Alabama Lmryer 
concerning sig11ificn11t decisions in the coum. Ml'. Byme will tnVer the criminal area and Mr. 
Milling the civil. 

)19 



'-Young 
GLa~yers' 

~ction 

Executive Commi tttc Recharged and Driving 
Smoothly Forward 

S ince 1he l~t issue ofTIJe Alnl,mm, Lawyer, the Young 
L:iwycrs Sc,-tion of rhc Alabama State Bar has been very active. 
The E.,erutive Committee met on September 17, 1983, at the 
Shera con Rh•erfront in Monrgomcry. This was me first formal 
mccring of the &ecutive Comminee since the annual conven· 
tion in Montgomery. The primary purpose of the meeting was 
10 acquaint the new members of the Executive Committee 
wirh the more seasoned "veterans," organize d,c Executivt'. 
Commictec, receive reporrs from the \lllrious sub-commictces, 
and S<."t the tone and direaion of the Executive Committee for 
this year. 

Two of the sub-oommimx:s, bc(:iuscof thc,rbroad range of 
responsibilities. have already been very active this year. ·The 
Continuing Legal Education Committee chaired by Carol 
Smid, is off to a cn:mcndous start under her leadership. Steve 
Emc:ns, director of /\.BICLE, ~rol , and [ met in Birmingham 
recently to cfu<."US) this )'car's YLS·CLE activities, topics for the 
seminars, and possibkspcakers. This committee orpni1~ and 
coordinates the Basic Legal Sklll6 Seminar and die Annual 
Seminar. Carol is very anxious to arrnngc speakers on those 
copies for which Alabama young lawyers feel the most nct-d. ln 
chat regard, if you have a suggestion as to a topic or speaker for 
one of thC$C seminars, pkasc cont':lct Carol at Starnes and 
Atchison, Anomeys ar Law, One O:miel .Plaza, Daniel Build
ing, Bim,inglum, Alabamo 35133, phone 151-9333. 

The Bar Admissions Sub-Committee is 1hc sub•commircec 
which has to gee off to the quickest setn in our year, ond, undcr 
d,e chairpcrsonship of Linda Flynt, that is exactly what has 
happcnoo. Lind:! gave an outm1nding rcpon at the Executi,·e 
Committee meeting dctailing the Bar Admissions Ceremony 
held Ocrobcr 2+, 1983, ar the Civic Cc:nrcr in Montgomery. The 
Young Lawyers Section was very honored to have .Bill 

IJO 

Edmo n McKinley 
Pr<Sidn,t 

Hairston, president of che Abbam• Scare Bar, consent to be 
die lunchconspeal<cr.11us is the 6m time in a good nwnberof 
years that the president of the Bar has spoken to the new 
ndmictccs, which I think udds a grcar dcnl of significance to die 
ceremony. The Janltary issue 0CTl1e Alnbnma Lawye, will list 
the new admittecs. 

Who are the Pistons that arc Making the Machinery Run ? 

In addition to the chairpersons nlrendy mentioned, d1e 
Executive Commictcc and its sub-committee arc composed 
chis yearof an outst:uldinggroupof Abbama lawyers, many of 
whom arc serving on the Executive Committee for the first 
time. The energy and intellect of the ,•arious Exerurive Com· 
mirrcc members is folt throughout the Young Lawyers Section 
nor only at the Executive Committee meetings, but, also, nr the 
various activities which they carry out each year. 111ese com· 
minces do a huge amounrof work and, for your informarion, l 
would like ro take the liberty of rcrognizing those Executive 
Committee members and suo-commince cluirpcrJOns not 
previously mentioned. They are : James Anderson. Youth 
Lcgislarure Judich,J Program Cominittee; Oairc Bbck, Fi
nance Committee; Jane Lecroy Brannan, Administration 
Committee; Rowena Crocker, Community Law Weck; 
Ronald L. 02, ,is, Public Inforrn2cion Committee: and Sub
Committee on Publicaaons; Wanda D. Dc\·ercaux, Domestic 
Abuse Commincc; John W. Donald, Jr., Disaster Emergency 
Legal Assistance Committee; Judge Floyd C. En6ngcr, Jr., 
Execurivc Committee; Linda Flynr, Bar Admissions 0-,m
minee ; Stephen D. Heninger, Local Bar Coordinating 
Committee - Jefferson County and North; Robcn T. 
Meadows ill, Long Range Planning Commincc; Ch:art.-s R. 
Mixon, Jr .• Annual Seminar Commitrcc: (Sandesrin-spcaker 
and program arrangements); Caine O'Rcar I ll, Annual Semi· 
nar Sub-Committee (nll arrangcmcncs except speaker and pro· 



gram); J. Bentley Owens ID, Local Bar Coordinating 
Commicrc.,-,South of JdfcCSQn County; J. Hobson Presley, 
Jr., ABNYLS Liaison Committee; Randolph I'. Reaves, 
Lq;islari,·e C.ommittce and Conference for the Professions; 
Schuykr 1-1. Rich.udson IIl , Leadership on lssucs/GrJnts 
Commiuce ; Carkta Roberts, Anbama Bu lnformation 
Sub-Committee Newspaper, Television and Radio Sub
Commincc ; Julie Smcds, By-Laws Commincc; Carol A. 
Smith, Conrinuing Legal Education Committee; William H. 
Traeger Ill, L:iw Srudcnt Liaison Commincc; R:u,dall M. 
Woodrow, Meeting Arrmgcmc:nts Committee. 

In ,ddition, rhis year-for the first time-Alaba mn young 
lawycn; h,vc been given the opportunity by Bill Hnlrsron to 
have signilic:1111 input on oU of the committees and msk forces 
of the B.tr. ·n,csc various Alabama young lawyers will act as 
liaisons this year berwccn the \"LS and the various committees 
and wk foR-es of rhc St:1rc Bar and will report rhcir various 
aaivirics to the Young Lawyers Scttion Exc:rurivc., Committee. 
These young laW)·er liaisons arc as foUows: G. Dougl.1.S Jones, 
Oairc Bladt, Fred McCaU11n1, Jr., Ourlcs L. (Lany) Sparks. 
John Edmond Mays. J. Bentley Owens Ill, Rowma Crocker, 
Carlcta Roberts, Ronnld L Davis, Randolph P. Reaves, Carol 
A. Smith, James A. Philips, Thomas L. Stewart, Robert T. 
Meadows 111, Schuyler H. Richardson rn, R•)•mond E. Ward, 
J. Thomas King, Jr., Robcn E. Patterson, W11nda D. De· 
vcreau.x, Anne L. Maddox, Robert H. Allc.n, John W. Donald, 
Jr., Judge Floyd C. Enftngcr, Jr., Eleonora S. Gathany, Terry 
McElheny, Jnne Lecroy Brannan, Larry David Kizzinh, 
Clcophus 11,omns, Allen B. Edwards, Jr., Howard M. Belser, 

The University of Alabama gratefully acknowledges 
and wishes to tlunk membc,s of the Alabama Sratc B:1r 
As:1oda1ion who hove included the Univcaity in their 
estate pl:u:u. This type of fin2ncial :ruppon u sinrcrely 
•pprtt i21cd 2nd u very important 10 the future financial 
... cll-bc,ng of the Univc,siiy. 

lf anv member would like 2ddirion:al mform,t ion on 
chamablc giving or 1he v,.rious named gift opponun i,ics 
2v:ulablc ai the University for thcrnsch-cs o, on behalf of 
someone else, please concm Paul E. Holcomb, Director 
of Devclopmrnt , P. 0 . Box 150. University, Alabamo 
n 4s6: or phone (205) 348-5033. 

Jr., John Wyly Harruon , Celia Collins, James Anderson, John 
T. Crowder, Jr., Mark A. Stephens, and Carol Sue Nclson. 

New Affiliates :in, Oiling the Works of YLS 

I am '"ct}' pkascd co announce th:u: a new Young Lawyer 
affiliate has been organized in northwest Alabama. This clfort 
has been spearheaded by Tom Heflin 11nd is in die process of 
being formaliud at the present time. In addition, a group of 
Dccarur young lawycrs arc considering the possibility of 
fomling a Young L.1wyer affiliarc in that area. Let me cncour• 
age those young lawyers interested in organizing an affiLiarc 
where there is not one to concoct me. The Young Lawyers 
Section has rwo co-chnirmcn, Stephen D. Heninger and 
J. Bentley Owens ill, who will be: more than happy to render 
assistance ro those groups, and, if nr :uJ possible, die Executive 
Committee ,viii have a reprcscnrativc at the organizational 
meeting of those affiliates and will provide continuing assis
tance as the group grows. 

In chis simibr vein, I mct wid1 the young lawyers in Mobile, 
r=ndy at a very enjoyable dinner meeting and di.scusscd the 
various aspects of the Young Lawyers Sca:ion with them, 
offering them any assistance that we could provide. This year 
the Mobile Young Lowycn Section is under the cxccUcnt 
leadership of Jim Newman. Recently this group served as 
guides ro the Brirish Faire 3t the Magna Qiana Exhibit. In 
addition, this affiliate is very active in various other public 
service activities. 1 will be happy to mccr with the other af
filiates at :toy time. D 
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A rhougb state in~-ornc tax laws 
have rr:iditionally b<:cn modeled after 
foder:il lnw, the similarities have greatly 
diminished in r«cnr years because of the 
incr~ing number of changC1 in f«lcnl 
law. Particularly during the last quarter 
century, hundreds of federal amcnd
mcnrs have been introduced by omnibus 
lcgislarion sud1 ns rhe I nrcmal Revenue 
Act of 1954. the Tax Reform Aa of 
1969 , thcTa,c Rcfom1 Act of 1976, the 
Economic Recovery T:IX Act of 198 1 
and the Tax Equity and FiJa.l Responsi
bilit)• Aa of 1982. Consequently, many 
sraccs have incorporated portions of the 
Internal Revenue Code of 1954, as 
amended (h<-rci11afce_r referred to as 
195·1 Code), imo thdr tax laws. While 
the ma11ncr and extent of incorporation 
ha,•c varied, widely :1mong the stares, 
generally three basic appr0:1chcs have 
been adopted. Some srates assess a fixed 
pcrccnrnge of the t:1Xpaycr's t:IX, while 
other employ the federal adjusted gross 
income figure as the beginning poinr for 
deccn11inaciou of the scare cax. A tltird 
group of states simply incorporates the 
f«lcrnl concept of rax im-ome into their 
b,,,. 

Alabama's income ru is prcscntl)• im
posed under Title 40, O,nptcr 18 of tl1c 
Code of Alabama 1975, as amended 
(hereinafter referred to as Chapter 18). 
TI,e first income ru law in Alabama be· 
amc effective on August 2, 1933, and 
closdy resembled the f«lcral law that it 
was modeled after-me Revenue Act of 
1928. The Alabama Legislature has at· 
tempted co keep pace over 1hc years with 
the changing fcdcrnl lnw by enacting 

JP 

DIFFERENCES IN FEDERAL 
AND STATE OF ALABAMA 

INCOME TAX LAWS 
Rohen C. W:althill 

ltol,c,t C. Walthall is II pnrt11er i11 i/JeBin11i,,gl,a111 /a11•fim1 of Bradley, Arnm, Rose nnd 
White.Ht /,olds a11 LL.B. from f/,e U11ivcrriiy ofA/nbnma SchiHJI of ln111 and n11 LL.M. i1l 
Tnxntio11 fr"m Ne•• Y orl: U11il'mity. He is n frtqumt writer a,u/ l<aurer 011 thcsubjat ef 
t 11.-uttion. 

conforming lcgislarions, buc has 
nchicved only lim.itt-d success. Although 
rhc Alabama Lcgislarurc has recently 
considered numerous bills ro amend !he 
Seate income cax bw, only two such bills 
wen: ~ in the 1973 sessions, three 
in 1975 , !W O in 1977 and I.WO in 1979 , 
However, in 1982 major rcv;sions we.re 
en at-red 10 confom, the current Alabama 
low co fedcrol tax low. Despite these 
continued cffons, the income rnx laws of 
Alabama do not yet adcquarcly confom1 
10 federal cax bw . 

A bill was pccpated in 1983 b)• the 
Joint Committee to Revise Alaban1a In
come Tu Laws for con~idcrnrion by the 
Alaba,m Lcgislanire in the 1983 Regu
lar Session which would have conformed 
Alabama bw 10 federal law in mo.stothcr 
remaining areas. This bill, which has the 
support of Alabama's bar and accoonr
u,g assooations plus the Alabama Reve
nue O,,panmcnt, will be mrroduccd in 
the 1984 regular session. 

The rnsk of ascertaining the Alabama 
rule on a partirular poinr is often made 
d1fliculc by the form and sequence: of 
Chapter 18. ln many instonccs the 
phraseology employed in Ol•ptcr 18 
varic, from tlutofthc 19H Code. These 
variorions necessarily nisc troublesome 
questions of whether subsrnntive differ
ences ,vcrc intended . 

T he differences 111 fcdcrol and Ala
bama rax laws affecting most Alabama 
cupaycrs primacily involve provisions 
govcming die inclusion and exclusion of 

income and die dcducnon of expense 
items in the co111puta1ion of ca.xablc in· 
come. This section will onempt to iden
tify the major dilfcrcncc:s. 

A series of cables have been used at !he 
end of thu section to illu.\tnte the differ· 
enc.,,; bctwc,cn federal and Alabama t:IX 

laws in inclusion and exclusion of in
come nnd tl1c deduction c,f expense items 
in the compurntion of r:ucablc u1come. 

'me provisions refacing co gross in• 
come and exclusions from it ore generally 
the first to caprurc the caxpaycr's ancn· 
tion. Although both federal and Seate 
srarutcs dclinc gross income in basically 
~imi lar rcm,s, a number of unexplainable 
inconsistencies exist. For example, his
torically, federal law has afforded more 
favorable rrcauncnt than Alabama l:,.w 
for sick. pay and t<mploycc death bcnc:6rs, 
while Alabamo law provickd more f.,. 
,·orablc t:rc3tmcnt on 1rcms such as pro
ceeds from hcallh and accident insurance 
policies paid for by an employer. 

U ndcr current federal and Alabama 
provisions, deductions arc allowed for 
ccrcnin business and pcn10nal expenses 
and losses. Likewise, bath lrocral and 
Alabama law permit deductions for •o r
dinary and necessary" business c:xpcnscs 
ond for nonbusiness cxpensc.s arising 
from the production or income. \.Yhile 
the Alabama statute dealing wirh deduc
tions is generally modeled after tltc fed
eral provisions, there hnvc been some 
significant differences. O,:mgc:s adopted 
in 1982 conforming Al.tbama pm,<isions 
to federal law gencrnlly benefit Alabama 
caxpaycrs with rt-speer 10 ircmizcd, per
sonal deductions. Pcrmi$Sible dcduc-



tions for charitable contri butions have 
been increased, and alimony payment 
deduction s have become available. 

Alabama's srntutes dealing with the 
dctemii nation and recognition of gain 
or loss and those governing determina
tion of co.st basis generall)' resemble the 
corresponding federa l provisio ns. 
Nevcnhclcss1 there arc norc,vorthy U1· 
consistencies. One particularly i~por· 
tam difference is the absence of any spe
cial provision under Alabama law for chc 
trea t men t o f capi ta l ga ins. Co nse· 
quen cly, all gains arc taxcxl in ful l. This 
res,~t is offset in part , however, by the 
lack of any limit on the ded uction of 
capital losses. 

The taxation of estate and trus t in
come raises problems that require special 
provisions under bo th federal and Ala· 
bama income tax laws. l1 1e tax burden 
must be allocated between the sctt lor o r 
deccdcm , the fiduciary of the trust o r 

estate., and the beneficiaries. Subchaprcr 
J of the lmcrnal Revenue Code includes 
a comprehensive scheme to govem this 
complex situation . Unforrunatdy , Ala
bama docs nor presently have a similar 
provision. AdditionaUy, the Scace statute 
docs not difli:rcntiate between simple 
and complex trusts , no r has it adop ted 
the concept of "distributable net in
come" which d1e federal law employs co 
measure and allocate taxable and exempt 
income bccween che trust or estate and 
che bendiciarics. Confonn ing Alabania 
law to federal law in this area of ta.xation 
would eliminate questions concerning 
the allocation of trust income among the 
trus tee , grantor and beneficiaries. 
Moreover , there seems little reason for 
retaining Alabama's present provisions 
since most trnsts arc set up to comply 
wid1 the more comprehensive, yer bcne· 
facial, federal provisions. 

An area of inconsistency d1at has a 
large impact on the lower income ta.,-

TABLE I 

payer involves personal exemptions and 
standa rd ded uctions. Presently, the Ala
bama personal exemption is more favor· 
able. However , the federal standa rd de · 
duction or low income allowance pro · 
vidcs a greater deduction from gro.~ iu
eome and therefore a greater cax saving 
to the taxpayer. 

The differences bec-veCJ1 federal and 
Alabama law noted in this section create 
difficulties for taxpayers and the Srnce in 
prepa ring and pol icing tax returns
difficulties that could be eliminated by 
eonfonning existing provisions of die 
Alabama taxing statutes to those of the 
lrm:rnal Revenue Code of 1954. Al
though some of the distinctions in the 
t\vo laws may have been dictat ed by var· 
ied social and economic objectives, the 
majoricy cannot be justified o n policy 
grounds . Rather, most of the differences 
must be attributed to the Alabama 
Legislature's fuilure to stay abreast of the 
rapid changes in federal tax law. 

DIFF ERE NCES IN INCLUS IO NS AND EXCLUSIONS FROM GROSS INCOME 

Subject 

I. Disability pay to 
pcrniancntly disabled 
under age 65 

2. Employee death 
beodits 

3. Dividends-Interest 

4. Installment 
payments of life 
insurance proceeds to 
spo use 

5. Premiums on 
g roup term life 
insurance policies 
paid by employer 

6. Premiums on 
gro up heald1 o r 
hosp ital insw-ance 
paid by employer 

T/Je A/nlm111a Ln-, 'tr 

Federal Treatment 
& Provisions 

Excluded under specific conditi ons 
T.R.C. §§ 101-105 

Excluded up to $5,000. I.R.C. 
§ IOl (b). 

First S 100 of certain dividends 
excluded I.R .C. § 116. ($200 if 
joint rerum ) (maximum S900 
inccrest- 1985) 

Up co SJ,000 interest per year 
exduded. l.R.C. § IOl(d){ l )(b) 

Prem iums for policies np to 
S50,000 exclude'<! d1ough paid by 
an employer for the benefit of an 
employee I.R.C. § 79. (inclusion 
for discriminatory plans- 1983) 

Excluded when paid by employer 
for the benefit of an employee 
I.R. C. § 106 

Alabama Treatment 
& Provision s 

Included prior to 1982 lUlkss proceeds from lnsurance. 
Reg. 14.2(e). Effective January 1, 1982, follows§§ l.R.C. 
104 & 105. 

Includ ed § 40, L 8-14 

Fully included § 40-18-14( I) 

Lmcrcst fuUy included Reg. J 4.2(a) 

Apparently excluded under Reg. 8 10·3·15-.02(b)6 

Apparently included § 40·18 ,14 Reg. 8 10·3· 15-.02(b)6. 



(f) Contribution to 
non-qualified 
employee bcnefir plnn 

(g) Employee stock 
options 

l O. Dcpc:ndcnr c.1rc 
assistance to 
employees 

I I . Miliwy 
Retirement Benefits 

7. Health and 
accident iluurancc 
procccds 

8. [urercst received 
from U.S. oblig.rions 

9, Deferred 
oompcnsuion 

(a) Employee trust 
plans 

(b) Employee 
contributions to Trust 
Plan 

(c) Alabama and 
fodcr.tl employ=
rcriremcnt income 
(1nclu4ing Alab:una's 
Teachers' Rcrircmcnr 
Systems, Sme 
Employees' 
Retirement S)'$1cm, 
Judicial Retirement 
System & Federal 
Civil Service 
Retirc:mcot System] 

(d) Annuiracs or 
pension income 

(e) Amounrs received 
from IRA, Kocgh or 
other quali6cd plan 
rolled over inro 
another qualified plan 

Excluded under tt=in oondicions 

Ditlcrc:Me b<,rwccn the option price 
and the stock's fair marker value is 
includablc as income. I.R.C. 
U 421-42S 

Amoums excluded under § l 29 
begilu1ing l 982 

lncludablc 

Sometimes Included when 
premiums paid by employer for 
bcnc:fit of employee. I.R.C. §§ 104. 
105 

Gcncrnlly included. Treas. Reg. 
§ 1.6l ,7( b)(3) 

Qu:tlificd rrusts arc exempt from 
income rax. I.R.C. §§ 40l (a), 
501 (a). 

Excluded § 401 (kl 

Included Treas. Reg.§ 1.61·11 

Applies an exclusion ratio formula. 
l.R. C. § n . (Howe, ·cr, under some 
exceptions can use cost recovery) 

Not includablc in gross income 

Considered r:axablc income if nonforfcm1blc at rime ma.de 
§ 40-18·25 (i) 

No taX unriJ the stock is sold for a profit 

No comparable: provision 

For 1982 $4,750 cxdudablc 
Por 1983 & 1984 $8,000 excludable 
For 1985 & thereafter St 0,000 c.xcludnblc 

Excluded § 40, J s. I 4{2)c as provided under §§ 1 O.J ;ind 
IOS 

Excluded § 40- I 8, 14(2)d 

No fom1al application is required under § 40, 18· 25 for 
the trust to be excmpred.. rRA-Kocgh Plans exempt 
under 1982 Aa 

Included-Position of Alabama Ocpanmem of Rc\'cnuc. 
No provision for excluding or deducting from gross 
income. 

Excluded Reg. 19.2 

No t2X until the coral pun:hasc price of the annuity or chc 
total contribution of an cmploycc to a pension fund is 
fuUy recovered. Regs. 14.2, 19.2 

Eft'tcrive January l, 1982, rules and limitations of Federal 
tu law will govern. A.mounts distributed from any 
qu:i.lified pension plans wbkh were not deductible wiU be 
cxcludablc from grms income. § 40· 18·2S(c) 



TABLE II 
DIFFERENCES IN DEDUCTIONS FROM GROSS INC OME 

Subject 

1. Business 
deductions 

(a) Organization and 
financing expenses 

(b) Start·U p 
Expenditures 

( c) Parmcrs l1ip 
losses-A t Risk 
Rules-Hobby Losses 

(d ) Moving 
expense- Job 
Hunting Expense.~ 

(e) Mine 
development 
cxpcndirurcs 

(f) Depreciation 

Federal Treatment 
& Provisions 

Corporations aml pam,crship s may 
deduct cosrs of organizing a 
partnership and corporation over 
sixty months. l.R.C. §§ 248, 709. 
(Note : Must also deal with IRS' 
position that pre-opening expenses 
constitute capita lizablc costs) 

(Go month amortization,§ 195) 

Losses limited to amount at risk 

Allows deduction for moving 
expenses paid or incurred by 
taxpayer involving expenses of 
selling, buying or leasing a 
residence, raxcs, expenses and 
pre-move house huutiug crips. 
expenses for meals and lodging 
while in t<:mporary quaners at new 
job location § 2 1 7. Job hunting 
expenses deductible. 

Allowed as business expense 
deduction. r. R. C. § 616 

Accelerated Cost Recovery 
AJlowancc- I.R.C. § 168: 

Alabama Treatment 
& Provisions 

Not deductible until business abandoned or dissolv~-d. 
Reg. 17. 1 ( d}-Conside r deducting these costs under 
Afabama version ofl. R.C. § 212 I§ 40-18- 15(a)(l4)]. The 
TRS' position regarding preopening cxpcnscs
capitalizable cost is also applicable for Alabama purposes. 

No comparable provision-these cosrs ma)' be deductible 
under Alabama version of l.R. C. § 212 
I§ 40-18-J5(a)(l4)J dealing with expenses for production 
of income. 

No comparable provision. 1l1e Alabama Dep.mrnent of 
Revenue has used federal n~es l'O question so-called 
hobby losses involving automobile racing, cattle raL~ing, 
riding stables, kennels and horse breeding. 

Effective January 1, 1982. deduction allowed for ircms 
listed wider I.R.C. § 217. Thus, Alabama now allows 
deduction for expenses of buying and sclling house. Job 
bw1ting expenses not deductible . 

All expenses in excess of nc"t ceccipts from sales must be 
capitali1.cd, recoverable through deplerion only. Reg. 16.2. 

Allows "reasonab le allowance" only. § 40-18-15(a)(8) 
§ 40- 18-16(a). Department of Revenue will adopt 
regulations adopting ACRS. 

(g) Bxpmsing of new $5,000 per year, $10,000 beginning Department wiU not allow cx-pcnsing. 
business property in 1986 

(h) Depict ion Allows from 5% ro 22% of gross 
income from the property as a 
pcrccnragc depiction deduction 
depending on the natural resource 
involved. 1.R.C. § 613. 

(i) Bad Debr Rc.~ervc Allows deduction for reasonable 
addition m reserve for bad debts. 

Allows a uniform 27-1/2% depletion deduction for oi l 
and gas wells, computed on the taxpayer's gross income 
from the property § 40-18-16. No percentage depiction 
for coal a,1d other minerals. 

No comparab le pro"ision. 



(j) u>rpcir.uioo 
chanrablc .!eduction 

2. Pcr$0nnl 
deductions 

10'1, of 1;1:able oncomc-in~ 
dtdumon for gilt$ of =rd, 
propcny ( l=i.s plus l /2 
•ppr«ia11on) § I 70(c) 

(J) 0.11nriburions-•cff Prior ro 1983 :illows deduction for 
employed retirement amounts ,onrriburcd to plnn equal 
pl•n-corpararc to lcs.'<:r of$ I S.000 or 15•1, of 
,kductions ro c.uncd income. l.R.C. § -10•1(c} 
rorporarc retirement (Limitation\ ch.mgc in 1983 for 
pl.m corporaic pl.m to maximum of 

$30.000 for defined contribution 
and S90,<)(l(J for ddincd benefit 
plans. For Kocgh Plan defined 
conrrlbnrion---S20,000 1983. 
SZS,000 198.f ondS30,000 1985) 

(b) Camribution
indl\'iJu;il n:tin:mcnt 
~coow,r 

(c) Chnrirnblc 
~011rnh,1r1oru 

(d) Q1iJd Clt'C 

cxpcn"" 

(c) Alimony 

Cg) Adopaon 
apcnscs 

llO 

Allo", deduction for JJDOUD~ 

rnntl'lbutcd by or on behalf of .m 
mdl\'1du2l to an tndhidual 
retirement account equal to less of 
$2,()(11) or I 00\1, of compcmation 
or can,cq ,ncomc. l.R.C. 
§* ~ 19.-1011. 

Limiurion s 3rc 20"6. 30'\'. or 50'1\ 
of ndiusred gross income with a 
fi,·c-vcar urrymer for exec~ 
contribution<. I.R.C. § 1-0. 

AHO\,, credit for child can, 
apanc~. I. R.C. § -1-lA. Ma~mum 
Sl,HO 

Payment, made prior ro or 
pursuru11 10 a dccicc may lie 
dnluc1iblc . I. R.C. §§ 7 l,21 ';. 

Subrcct 10 ;I'\. :ind 1 % of adfll$1ed 
gross income limituions. ( O,ang«I 
10 ~'I In 1983) 

Up to $1. ~00 of qualified ad<Jpoon 
cxpcn~, ~ l 22 

;•1, limit:1tic111-no comp•r•blc pmvJSion 

Prior to 1982 no oompnr:iblc provision. Reg. I ~.19 
provides thar Alabama la\\ (onrains no similar pru,1<i<lll, 
Efftt:n<"c January I. 1982. comnbucions as :illo1~<,d by 
l"'lcral law from tr111, to t,n,r 

Prior ro 1982 no compar:ihlc prm~sion. Elfccrl\'c ):muary 
I 1982. conrribuoon, ai, allo\\ cd by federal la". 

Prior fO I / 1/80 limit<,I t(> I ~'I, of taxpayer's net inwinc. 
No carryover of excess ,ontriburion § 40-18-1 5(,t), 
ctltcti\'C I, 1180 limited to 15~. oflimircd wpa)'cr', 
adru.srcd g= income:, no CUT}'O<cr. 6Jfcah-.: Jmu~ry 1. 
t 982, ch:uimblc connibuuon, arc limited to the more 
fu,or:iblc ~cr:il rcscria.ion,. Titc new law a.llo~ 
contributions lim,rcd ro lO'I, .iO'I'. or 50 '\. of adjusted 
i;ross income depending on the rype of pl'Qpctty 
ccmoiburcd and die ori,.rnni,.mion chat receive.< rl,c 
conrribucion. 0.>ncributions in excess of the limir:itinns 
may now be carried over ro other rnx years ill the manner 
pmvi,lcd by fodcral r:tX IJ\\. 

No compat:tbic m:di1, nm dcducubk uadc:r Reg. 
1~ t(a)(-~). 

Prior IO 1982 nondeductible. Reg. 17.1 (-aJ(S). Elfcti:ivc 
January I, 1982, dcdt1<'tiun will be allowed for a.~mony 
and scpa.rorc mninrcnnnce payments. * 40-11'1· 1 <;(a)( I !I). 
l'aymcn~ arc: ta.,ablc ro r«ii>icnt. 

P.flrctivc J:uuury t , 1982, me.-l1cal expenses w,11 be 
deductible according to fodcrJJ la" on Janu•ry I, t 982. 
No diffi:o::ncc: in lim1raN.,n~ for raxpayc:rs o,·c:r age M 

No comparable provis,1111 



(h) Sratc and IOC31 
exes 

~. Losses 

(a) Current losses of 
sub-chapLcr S 
corporation 

(b) Nee opcr.,ring 
loss 

(c} Semon 124·1 
stock 

( d) Casualty los~ 

(c) Nonb\isu1css bad 
de bis 

Allows shudloldcr:s 10 rcporr 
currcm looses in their persona.I 
i11co111c rnx return. l.R .C, ~ 1374. 

AUows ,-.rrvovcr and 01"'•back of 
lci.=.s a., nc,; opcr.uing lcl6.< 
deduction. I.R.C § 1-2 (b). 

Prt'fcrcntia.l crcam1cnt of losses from 
small business stock. l.R .C. ~ 1244 

R,-quircs exclusion of lim $ 100, 
un!e.s,; incurred in trade or 
tnnS2ction cnccn,d 11110 for profir. 
I.R.C § 165(c). ( 10~, exclusion 
beginning ,n 1983) 

Shore tcnn capiral loss 

Effca:ivc 1982, followu1g r:ixcs an: no longer dcducrjblc: 
driver's li=sc. aum rag, rrnnsporcaiion tax, alcohol rn:<, 
cobnoco rax, gasoline rnx, lLtiliry rnx, 1clcphonc tax. 

No rnmparablc pmv,sion. 

Special cmyback and carryforward pm,•isions for 
imhriduals for cax years Jftcr 1974; corporations can 
deduct loss in ycu ofloss o,z(y § ·10 18-t ~(a)( 16). 
Effccnvc January I. 1984, corpomrion, can deduct up IO 
$(,OCl.000 in losses occuning in years nftcr 1983 :igninsc 
currclll year income pro\7idcd chat the deduction n tmoc 
c.1cccd previous yc;i_r loss. Only I= through 1988 may 
be d,-ducrcd. 

All los:scs on stock :ire dcducr:ible. 

Allows deduction for full amount of ,a.,ualtv 1065. 
§ -10-18-15. Effective Janwt\ ' l , 1982, c~tv loss 
deduction not connected with a trade or busi~css ha, c a 
$ I 00 dcducr:iblc for indh•iduals. § ·10· 18· 15(a)(6}. 

Not deductible 

TABLEffi 
DIFFERENCES [N RECOGNITION AND DETERMINATION OF GAIN OR 

LOSSBYTHEINDJVIDUAL 

Subject 

I , Non-rccog11irion 
of gaill or loss in 
involuntarv 
com·ersions of 
propcrt)' 

2. Sale of pcrsorml 
residence 

3. Basis 

(a) Property acquired 
from decedent 

Federal Trc3tmcnt 
& Provision s 

Taxpayer ,nay chc:,osc whether ro 
rccogni1.c g:lin from an involunrary 
con\'ersion or ro dccre3Sc b3Sis of 
new property co rcllect non· 
rccognii.cd gain. I.R. C. § 1033. 

Prcfcrcnrial rreacmcnr of $ale of 
personal rcsidcnC<'. by pcr~ons 55 or 
over up coS l25,000 l.R.C § 121. 
Taxparcr nuy defer g:un on sale: of 
residence by rcin,·csrmcnt in 
another residence within rwo year 
periods. 1.R.C. § 1034. 

Ba>is of propctt)' is f.tir market 
value ar rime of decedent's death, 
l.R.C . § 1023. 

Alabruna Treatment 
& Pro visions 

Allows nn such election. lf disposirl,111 of property 
qualifies for nonrecognition of gain, rhen the gain may 
noL be recognized § •f0, 18-8(f). 

Effective January 1, 1976, § 40- t 8• 14(2)( h} provides for 
nonrecognition of g:iin on sak of residence as provided 
by lcdcral law. Efl'ccth·e Janu;i_ry I. 1982, there is an 18 
month rollover period for sale of a principal residence and 
a $ t 00,000 one rime exclusion of gain on sale of a 
piincipal rcsidcncc by individual who ha., attained age 55. 

Buis of propcrry is fa,r market value: ar time of decedent's 
dcarh. § -10.1 s-6(al(3). 



(bl Gili:tax 
adjw;rmcnt 

(c) Gift or transfer in 
tnlSt 

4. Capiral gains nnd 
losses 

s. lnsrallment sales 

Ta.~paycr may increase basis of 
property acquired by gift to 
represent amount of gift tax paid. 
I.R.C. § IOIS(d){ l )(A). 

Basis of property is adjust<.-d basis 
in hands of transferor. LR.C. 
§ !015 

Allows special deduction for capital 
gains and losses. I.R.C. §§ 120 1. 
1202 . Capital loss deductions arc 
limited by 1.R,C. § 12 11. 

Saks may be reported on the new 
insr::iUmcnt basis. l.R. C. § 453. 

l'roblem nrell$ for Alabama mx{lll)'Cl"S: 

- Permissible one payment rule 
applies under Federal law bur may 
not apply under Alabama law 

-Section 33 7 liquidation wid1 
installment obligations-will not 
accelerate installment obligations 
under Federal law- no comparable 
provisions under Alabama law 

-Related parry sales- now 
restricted under Fedctal law- no 
comparable provision under 
Alabama law 

No comparable provision, however, get srcp up in basis 
to fuir market value at date of acquisition. 

Basis of property is F.ur market value of the property at 
date of acquisition. § •iO, I 8•(,{aX2) 

AU recognized g,,in taxed in full. Reg. 15.15. 

lusraUmcnt sale reporting pcm1ittcd so long as initial 
downpaymcnti; in the year of sale do not exceed 40%. 
§ 40- 18·44. 40 % li111irntio11 bas been problem i11 scvmu 
,,·t ccnt Alahnnui tax audits. 

TABLE IV 
DIFFERENCES IN THE TAXATION OF ESTATE AND TR UST INCOME 

Subject 

I . Simple and 
complex trusts 

2. fa:cmptions 

3. Short rcttn trusts 

Federal Treatment 
& P£ovisions 

A trust is dassificd as simple or 
complex depending on its 
dispositivc provisions. 

An cxempcion of s:,oo is provided 
for simple rrnsrs, S I 00 for complex 
trusts, and $600 for estates. 1. R.C. 
§ 642(b). 

The gramor is r:axed on the income 
of a short ,cm1 tnist unless the rrust 
is set up for at lc:ist IO years or for 
the life et' the beneficiary. J.R.C. 
§ 673 

Alabama Trea tm ent 
& P£ovisions 

All trusts arc cccatcd the same under * 40· 18·25. 

Trusts and cstntcs arc allowed" personal c~cmption of 
S 1500 . Reg. 25. 1 1982 Act changes tax rate sd1cduk for 
estates and rrusrs. 

Section 40-18·25 addresses only the r:a., liability of the 
trustee and the lx.~eficiacy for trust income. Fre m this 
F.ulurc ro include the grant.or it is assumed that the 
gnu1tor is subjcet to no ca., liability if he has relinquished 
all contro l ovec tl1c crust for the 1:1.x year. 



-1. Accumulated 
income distribuciom 

s. Distribution 

6. Unused loss 
cirrvovcrs 

.,. . I ncomc in mpc,ct 
of J decedent 

Under the federal ~d,mwback" rule 
the bc:ndicianc, arc t:ixcd under 
distribution of accumula1cd income 
as If the income hJd been 
distributed each year. I.R.C. 
§~ 665,668. 

If current income L\ 1l~ ro pay a 
\pc:cific p«Uniaiy gift or bequest in 
nm more tbm thn:c msrallmcnrs, IL 

may be m:atcd 3.\ a nont:ixablc 
distributi on out or corpus and be 
excluded from the gros.• income of 
the beneficiary. I.R.C. § 663(al( I). 

Bcndi.ciarics m»• dcdua unu!W:d 
loss C2rt)'O\·c:rs and deductions in 
excess of gross income for the last 
tax ye:ir of a terminated tru!;t or 
estate. l.R .C. * 6-i'l( h), 

Allows a deduction for the 
inhcricancc rax paid on income 'in 
rcspm: of a decedent ." I.R.C. 
I <>91(c). 

Ao.-unmlatc:d mromc is treated as pm of the rnrpu.< that 
l\ not caxable to the beneficiaries. § ~0.18-!S . 

~ not allow lo.s ,arryoccrs §§ -10-IS.ZS. 10, IS.15 

No comparable dcductittn l' allowed. 

TABLBV 
DIFFERENCES IN PERSONAL EXEMPTIONS AND STANDARD DED UCfIONS 

Subject 

I. Personal 
exemptions 

2. S=d:trd 
deduction 

3, Deduction for 
f'\Vo·c;.1:rncr married 
couples 

4. I nllarion 
:idjustJtlCflt in individual 
rue brackc:rs, pcrson3l 
exemptions and zero 
bracket amount 

Federal Tr caon ent 
& Provisions 

Allows :lll individual i,xcmption and 
dcpcndcnc; c.xcmprions of S 1,000. 
I.R.C. § 151. 

The: zero bracket amount replaces 
tl,e standard deduction used in 
curlier years co simplify tax 
co mputation s. E.1ch t:i.xpaycr now 
gets a 7.<:ro bracket amow,t in 
figuring his or her t:IJC. The size of 
the uro bracket amounr depends 
on the pan:icul:a.r ru mrus of 
raxpaycr. 

10% of lesser of $30.000 or 
qualified earned Income (maximwn 
.S 1,500 in L98'2, $3,000 later years) 

Starrs in 1985 §§ 1(1) & 1s1 (1) 

Afabama Treatment 
& Provisions 

Allows an individual exemption of $1,500 . § 40· IIM 9. 
Effective January I , 1982 , requires each spn1L<c to claim 
their respective S 1,500 exemption when computing the 
rax on their ~puarc Income. No proration of exemption 
upon death. 

Allows a standard deduction of I O't of axpaycr' s 
adjusted gross income up to a maximw11 of S 1,000. 
§ 40.i a, 15 . .Effccci"c J:1J1uary 1. 1982. increased to 20% of 
ndjustcd gross income up to a maximum of $2,000 for 
raxpayers using the ~inglc rax rare schedtJc and $4,000 for 
married rupaycrs lilmg joint returns. 

No comparable provision. 

No comparable provuion. 



l!G~Sll f ~VI 
WRAP~UP 

T his is the fu1al report from the Legislative Counsel to d1e 
members of the Alabama State Bar conccming le1,>islation 
introduced in the 1983 regular session. During the session 
some 1488 bills were introduced in the House and Senate. Of 
these bills, both general and local, only 299 adi.ievcd final 
passage. Of the hundreds of biUs related to attorneys or the 
practice oflaw which were reported earlier , only cighm:a have 
become law. 

Alabama State Bar Bills 

Two bills endorsed by the Board of Bar Comni.issioocrs did 
not fare wcU this session. Born H.B. 81 to remove die e.xemp· 
tion from license truces for first and second yc-ar lawyers and 
S.B. 204 to reduce me statute of Limitations in legal malprac· 
rice actions, were reported from comni.ittces late and swal
lowed by long regular calendars in both chambers. Effons ro 
bring them up on Special Orde r calendars failed and both died. 

One bill of importance to the organized Bar passed both the 
House and &narc. H.B. 3(56, now Acr. No. 8~373 , by Rep. 
Noopie Cosby of Selma continues the Board of Bar Examiners 
without change. Representative Cosby did an cxccllent job for 
the Bar and was ably assisted in the Senate by lawyer/ 
legislators Jim Smith of Huntsville and Wendell Mitd1cll of 
Luveme. 

Alabama Law Insti tut e Bills 

Two bills were drafted for the regular session by the Law 
lnstinm:. The Alabama Limited Partnership Act was co· 
sponsored by Senators Smith (J), Harrison, Kirkland and 
Hilliard. The bill, now Act No. 83 ·513, resembles the new 
Uniform Limited Partnership Act, but with certain adjust
mcncs to conform ro Alaban1a practice. 

It updates the present Alabai11a statute as to the limited 
partnership form of business organization. TI1is act simp lifies 
the process of filing or amending a certificate of limited 
partnership; allows for the granting ro limited partners of 
rigbcs necessary to qualify Alabanla lini.ited panncrships undct 
the securities laws of many states wid1out subjecting such 
limited panners to unliniited liability; and, also, contains pro
visions as to financial contributions and distributions, assign· 
menc of partnership interescs, dissolution of limited partner · 
ships, and actions by a limited partner 011 behalf of the limited 
partnership. This acr becomes effective January 1, 1984. 

TI1e second bill, the Revised Alabama Prc:lfcssional Corpo· 
ration Act, also becomes effective January 1, 1984. This revi
sion of the pwfcssional corporation and professional associa
tion laws, now Act No. 83 ·514, brings these laws into confor· 
miry with the Business Corporation Act while combining 
them into one statute. For an cxceUent review of this new law 
(by Bob McCurley), sec the Legislative Wrap-up in me July 
edition ofTheAlnbama Lttwyer. It was sponso r<.'<! in dlc Scnare 
by Ryan dcGraffcnricd and handled in the House by Rcprc· 
scntarives Manley, Langford and Casey. 

New Sta te Constitu tion Pro posed 

S. B. 58 by Sen. Ryan deGraffenricd proposed that the 
citizens of d1e State have a chance to vote on a new Constitu· 
rion to replace the 1901 version that has been amended hun· 
dreds of rimes. The biU passed the Senate on d1c 14th legisla
tive day and was assigned ro the House Constitution & Elec
tion Committee. A substitute bill, drafted by the Govcmor's 
office, was reported from committee rather than the Senate 
version. This version ultimarely passed and bears Act No. 
83·683. An election upon the proposed amendment is ordered 
to be held at die next special or general election held not less 
than three months after the final adjournment of che 1983 
regular session of die legislature. 



DUI Law Changes 

One of the more controversial issues to come before the 
legislature in 1983 involved prop0scd c hanges to the penal · 
tics for driving under I.he influence . A numb er of measures 
were introd uced, bu, on ly H.B. 264, now Act No. 83-620 , 
passed . This bill amends §§ 32·5·192 , 32-5A-191 , 32·5A· 
192, 32-6-19 and 11-45·9 . Tite penalty for refusing to submit 
to a chemical test the first time is now a license suspensio n of 
90 days, and the second such refusal will result in license 
SU$pcnsion for a year. 

TI1e penalties for convictions of dr iving under tl1e influence 
under §32-5A-191 have been increased as follows: 

First Conviction 

House Bill 264 Summary of 
Changes 

Imprisonment in county or mun ici- Same 
pal jail for not more tl1an 1 year 

and/or 

fine not less than S250 nor mo re 
than SJ,000 

and 

90 day suspe n sion of dr iving 
privilege or license by director ol' 
Public Safety 

and 

mandatory completion of approved 
DUI Co urt Referra l Program 

Increased m inimum 
fine from S 100 ro 
1250 

Mandatory 90 day SUS• 
pens ion 

Same 

Second Conviction 

Minimwn 48 consecutive hours im· Mandatory 48 hours 
prisonment ; maximum I year 1mp n so nment or 20 

hours community ser· 
vice. Mandatory sen· 
tence not subject to 
probation or SU$pen· 
s1on 

or 

20 days communiry scn~ce 

and 

fine of not less than $500 nor more 
than 12,500 

and 

1 year driver's license revocation by 
the Department of Pu blic Safety 

_tiine mU$t be int~-d 
in addition to impris
onment or community 
service 

lncreases 1n ini ll'tum 
fine fro m $200 to 
S500. and increases 
ma.ximumfrom $1,500 
to $2,'500 

Revocatio 'n of license 
incre~sed from 6 
montl1s to I year 

Third and Subsequent Convictions 

Imprisonment 60 days to I year. Mandatory 60 days 
Mandatory 60 days impriso nmen t unpnsonment 
which cannot be probated o r sus-
pended 

and 

fuie of not less than S l ,000 nor 
more than $5,000 

Mandatory fine of not 
less tha n Sl,000. 
M inimum fine in
creased from s200 to 
Sl ,000; ma.ximum ill· 
creased from s 1,500 to 
S5,000 

and 

Director of Public Safety shall re· 
vokc license for 3 yea.rs 

Mandatory revocation 
by DPS increased from 
6 months to 3 years. 

Titis bill also provides that any person arrested for violating 
the provisions of this act shall not be released from jail under 
bond o r otherw ise, unti l there is less than the same percent by 
weig hr of alcohol in h is b lood as specified in 
§32-5A-19l (a)( I). 

It clarifies penalty for violation of §32·5A · 192 (Hom icide 
by Vehicle ). Fine not less than S500 nor more than S2,000 or 
imprisonment for a term not less thao o ne year nor more thao 
five years, or both. 

Ir also increases penalty for violation of §32·6· 19 (Driv ing 
W hile Revoked )-m in imw n fine incr eased to SJOO, 
maximum fme remains at S500; maximum term of imprison · 
mcnt increased to /80 days. 

Last, but not least, ir amends § 11-4 5.9 to allow municipal 
courts to e11force increased pena lties under §32-5A -l 9 I 
(DUI). 

S-97 
83-605 

S-120 
83-495 

OTHER BILLS OF INTEREST 

Banking , Commercial and Corporate 

To amend §7-9-204 of the Code of Alabama, 
1975 , relating to security agreeme nts in con ncc· 
tion with after-acquired property and furure ad
vances so as to pro,~de that as re.tares ro agricul· 
turc , a security agreement may provide that any 
and au oblig ations covered by d1e security agree
ment are to be secured by after-acq uired collateral 
including witho ut limitation all seed and all crops 
and the seed and agricultural products from any 
such crops growing or crops to be g rown , 
whether tl1ey become such more or Jess than one 
year after the security agree ment is executed aod 
whether the security agree ment is given in con
junc:tion with a lease, a land purchase or im
provement transaction or not. Effective date 7-
28-83 . 

To amend the Alabama Business Corporation 
Act so as to provide the procedure for acquisition 
of stock m any corporation d1rough exchange of 
stock by 3llOther corpora tion ; to prov ide for the 

l~ I 



S- 121 
83·513 

H -24·i 
83·74 1 

S- 192 
83-60 7 

H-300 
83•774 

S- 19 1 
83-606 

H-297 
83 -622 

Ii •2 14 
83 ·571 

1+2 

righr of a shareholder ro dissent from such ex
change; to prescribe a dissenting shareho lder's 
righcs. Effeaivc dace 7-14-83 . 

To be known as "The Alabama Llminxl P.mner · 
ship Act of 1983" = •ising che bws of Alabama in 
Title IO of the Code ef A/11/mmii, 1975. Effective 
dare 1· 1-84 . 

To fiirther 3fficnd §§40-18-42 . 40-18·80 , 40 · 
18·82, and 40-18-83, Code of AJ11bn111n, I 97~. so 
as 10 provide for elimination of inst:tllmcnt pay· 
mcnr s of income tax by corpor.nions and 
fiduciaries and to require the filing and paymcnr 
of declarncions of estimated uit-omc rox by corpo
rations. Effective dace 1· 1-84. 

Civil Litigation 

To amend §31·2·90, Code of A/11bnmn, 1975. 
which provides for appoinancntof defense coun· 
sci in aaions agaiosc mcmbcn of the narion;il 
guard . so as to make such counsel av:ailablc at 
stare cxpcnsc, cte. Effective date 7-28·83 . 

To amend Cotk of A/almffl4 , 1975. §9-16·93(1) 
whid, places jurisdiction in the districc coum of 
rhe srote by placing jurisdiction in rhc circuir 
coun:s of the state; co amend §9-16-94(•) whid, 
provides for mandatory assessment of civil penal
ties upon tlic issuonce o f cessation orders under 
§9· 16·96(a) to corrcroy read §9. 16-93(a); co 
amend §9-16-95(1) by providing for reasonable 
attorney and expcn witness fees; to .tmcnd §9. 
16-99(2) which provides for waiver of eemun 
requirements of this Article on surface mining 
areas affecting iwo acres or less; ffld ro ~mend 
§9· • 6· 75 relating to rule malong procedures by 
providing that provisions in this Act shall me 
pra:cdencc over the provisions of the A4barna 
Administrative Procedure Act; cte. Effective date 
8-5 ·83. 

To amend §3 1·2 ·89, Ode of Alabama, 19 7~. 
which bars acrlons or proceedi ngs •g•i nsr mcm· 
bcrs of the national guard for acts clone In the 
discharge or miUrory duty . so as en provide li1r 
cond itions under which indem nification hy 1hc 
store shall be available 10 such persons . l!rfectivc 
dale 7. 26-83. 

Criminal Law :tnd PtOGCdun: 

To further provide for cnmin;il procedure ; ro 
provide mar the -,aim in any crimm;il c;i.sc is 
entitled ro be present throughout the m;il pro
cccdmgs ; etc. Eflcctivc date 7-29-83 . 

To amend §13A-6-45 of chc Cotk of Alnbnmn, 
1 \)7$, rdoting to inrcrfcrcncc witl, cu.;rody, so IIS 

to chnnge die penalty fur such offense from a 
misde meanor to a felony. Effcaive dare 7· 18·83. 

H-246 
83·508 

H-264 
83 -620 

H -299 
83 -742 

H-536 
83 •7)0 

S-489 
83-569 

H-798 
83-563 

H-340 
83-744 

H-3(>6 
83 ·373 

To provide that n Rcstin1rion Order in a crimi
nal c\lSC is • Final J udgmcnt and has the same 
force \lnd c:f!cet :1$ a Final Judgment in civil ac· 
rions under the bws of the Stare of Alabama; etc. 
Effective date 7· 18-83, 

Toamcod §§32·5A· 191 md 32·5A· 194.Codeof 
Alabama, 1975. which rcl.uc ro offenses and 
pcnaJtics and maners of c,idcncc related ro driv
ing under die lnOucncc of alcohol or conrrolkd 
substan ces (DUI), so as ro lower che minimum 
weight of alcoho l in die blood required ro convict 
a person wider said §32-SA· 19 I , to provide d1at 
such minimwn alcoho l limits create a conclusive 
presumption of guilt or fault, and to generally 
increase the penalties and ocher sanctions for 
\'arious degrees of violations of §32-5A-I 9 I. Ef
fccti,•e date 7-29·83 . 

To ;imend §13A•7•1, Olde of Alabama, 1975. 
which provides for the dcfmirions relating to the 
crimes of burglary and crimin'1l trespass, so as to 
provide fiirthcr for said definitions . Effective date 
8-5·83 . 

To amend § 15·22·23and §15.22 .36, oftheCodt 
of Alabama, 1975. which relates to che authority 
of the board of pardons and paroles to grant 
pardons and paroles so as co prov ide further for 
notification proced ures. Effective date 8-8·83. 

Relating to d1e 37th Judicial Circuirof Alabama ; 
to provide that if a defendant in • criminal case 
enters a written pica of not guilty prior ro his 
arraignment such picas shall constitute waiver of 
nis right to have an .trrnignmcnc M which be is 
present in person or represented by an attorney . 
Effa:tivc date 7•18-83. 

To provide for the erimin.u offense of thdi: of 
rnde sccrcu and w prescribe pcrulty for convic
tion of such offense . Effecti,•e da re 7· I S.83 . 

Judiciary 

To 3ffiend §§12- 19·7 1 t'hroug h 12.19.75 and 
§§12. 19. 17 1 through 12·19· 179, Code of A la· 
bnmn, 1975 , to furt her provide for die assess
ment, collection and disrribucion off ces and costs 
in circuit and district courcs so as to cnhfflcc that 
portion of the fee sched ule distributed w the srare 
general fund o.nd co provide for the jud ici;il 
training and COUC\l.tion fund which is cn:atcd 
hereby, etc . Elfectivc date 9·5·83. 

MisccUw cous 

Relating to the Alabama Sunset Law ro continue 
the cxisicncc and functioning of rhc Board of Bar 
Examiner~ •s provided in §§34· 3· 1 through 
§34· 3·44 , O de of Alabnma, 1975, and the Jcgis· 
laturc's concurrence thereof. Effective date 
6- 17-83. 



H -243 
8:'>-740 

Wills , Estates and Tax 

To amend §§4, 7, t O, t I and 15 of Title 40, 
Oiapccr 15, Code of Alllbnma, 1975. that imposes 
an estlltc and inhc:ritancc t2X by dunging due 
dates under chis Oiapter from 15 months ofter 
the decedent's death to 9 months after !he cktt
dcnr's death and by changing the mrcttSt rate 
charged for the delinquent payments from si~ 
percent per annum to the rate csrnblished in 
H0 · 1 ·44. Code of Alnh11m11, 1975 . Effective date 
8·5·83 , 

As,. Alabama Law lnstiruce drafiing committee has com
pleted itssrudyon the Alabama Non ·Profit Corporation Law. 
This commi ttee; chaired by Y ctta Samford of Opelika, has 
completed its revision with commentary and will present this 
revision to the lnsrirute Council this full in time for it to be 
presented to the t !)84 Lcgislarun:. 

The lnsrirutc committee revising rhc eminent domain laws 
is redrafting certain sections ofits origin al recommendation in 
response ro public commen ts and bwyers ' suggestio ns. 

The probate revision committ ee has unde rtaken co revise 
Alabama's guardian ship laws. Afabama now has statutes dea l· 
ing with guardians of minors and mental incompetents; guar · 
clians for handling welfare funds ; guardians for veterans; lim
ited guardians and curators . We alro provide for guardians of 
the pcrson and guardian of property . This committee, chaired 
by E.T . Brown of Birmingh:un , welcomes your co mments 
and n:commcndations to nuk our gu:ardi:anship bws more 
simplified. 

Robert l . MtC11rley,jr ., di
rraor of 1/Je Alnh1111111 Lan• r,,. 
stitutc, rcuivtd bor/1 /1/s 1111-
dcror11d1111/e 1111d 111111 lkgrea 
from 1/Je Ut1ivmi1y of Ala
bama. 1 ti 1/Jis T'911l11r colum11, 
Mr. M<C11rl,y will wttp 1,s "P· 
dated 011 l'9islrmo11 of illurm 
a11d m1port11t1ct ro Alabama 
artornt]J . 

Ra,id olph P. Rtn11es, 11 

g raduate of tht U11i11erriry of 
Alabama 1111d U11fotr1iry of 
Alabama Sd,ool of Law, pmt· 
tica wi1h lht Mrmtgl/l11ery ft m1 
of Wood, Mi11or 0- P11"ull, 
P.A. Ht prucntly sm>tJ /IS 

lcgulative wunsrl for tlJt Aln · 
bmna S1a1< Bar. 

Al:abanu enacted its present Condominiunt law in 197 1, six 
years before the Model Condominium Act was :approved by 
the National Commissioners of State Laws. After rcn ycan! 
~pcricncc of dealing with condomi niums in Alabama, the 
lnsnrurc has undertaken to update, revise and co mplete Ala
bam, 's Condominium faw. The committee, chaired by Albert 
Tully of Mobile , became acutely aware o f the need for revision 
with the rapid dcvcJopmcnr o f condomi niums in Gulf Sho res 
after the devastatio n ofHurricanc Frederic. After several years 
of slow real cstarc devclof)mcnr , interest rates and prices arc 
dropping causing developers co convert ,p:inmcnts in several 
of rhc major cities int.o condominiunts . The lcgislonm: recently 
adopted Act 8:',-670 which deals with ~eo ndominiunt rime 
sharing.• Sellers of "timc sharing" plans musr be licensed by 
me Alabama Rffi Estate Commiss,on and !heir sales plans 
approved. 0 

·n,rough the grapevi ne it has been learned that there arc several Alabama 
lawyers who arc very talented creative writers . T/Je Alabama Lnwyer is thcrcfon: 
sponsoring :a short-story cont est for those authors . We invite any member to 
participate by scndingrwocopiesof thcirsrory ro us no later than January Jt, 1984. 

The subjca-ma ncr i.s to your own choosing . Keep stories to .3,000 words ot 
lcss-{Wclve typed , doublc:spacro pages on 8 th " x 11" paper . The winning shon 
srory, and possibly others, will appear in !he May 198+ issue of 77,e Alabama 
Ul"'J"' . 

If you 2rc not u writer bur know of an ossoci:arc who as, please encourage them 
co participarc-somctimes it takes a little push . 

Send srorics to T/Je Alabama Lawyer, P.O. Box +1$6, Monrgo nicry, Alabama 
36101. 

l+l 
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Mary Lyn Pike 
Staff Director, MCLE Commissum 

MCLB NE WS 

1983 C11mpli at1ct R,eports D11e on 
Deeember 3, 

Every member of the Alabama State 
Bar, resident and nonresident alike, must 
submit the foon entitled "Annu:tl Re
port of C,ompliancc" by December 31, 
1983. However, only those persons who 
held a 1983 Alabama occupational 
License, 1981 and 1982 Bar admittec:s, as
sistant and deputy attorneys general, 
district attorneys, and assistant or dep· 
ury districr attorneys must report attetl
dance of CLE activities. Others should 
claim die appropriate C.Xl'tnption and re
port crcdirs camcxi, if any. 

Carryover credits from 1981-82 were 
posted oo the reporting fonns mailed to 
members of rhc Bar in September. As 
provided in Regulation 3,7 of cbe Rules. 
and Regulations for Mandatoty C,on
tinuing Legal Education in Alabama, 
courses attended in 1981-82. but not re
ported in 1982 may not be reported in 
1983. Extra crcd.irs earned in 1983 must be 
reported on the 1983 fom, in order ro be 
USl-d ro mcer the 1984 requirement. The 
MCLE Commissi on wiJJ permit 
amendment of 1983 reporrs until February 
29, 1984. Request ao runcndmcnt by 
sending a lettcr stating the title, sponsor, 
date and location of the adctition as wcU 
as thccrcdirs earned. As specified in Rule 
+.B., credits carried forward from 1981-82 

CONTINUlNG LEGAL EDUCATION OPP ORTUNI TIE S 

Sponsor Code 

ABA 
ABANI 
AICLE 

ALI-ABA 

BBA 
CI CLE 

CLRA 
CLS 
pp 
MBA 
MLC 
MSL 
NCDA 
NHLA 
PU 
1TLA 
UA 

November, 1983-January , 1984 
SPONSORS 

Tclcpbo.oe 
Sponsor N:unc Number 

American Bar Association (3 12) 947-4000 
American Bar Association Naciooal Institutes (3 12) 567-4675 
Alaban,a !Jlstirute for Continuing Legal (205) 348,6230 

Educaao n 
American La,v lnscicute-Amecicao Bar 

Association 
Binningham Bar Association 
Cumbcrl":"d lnstinite for Continuing Legal 

Educaaon 
Center for Litigation Risk Analysis 
Center for Legal Studies 
Federal Publications 
Mobile Bar Association 
Mfami Law Center 
McGeorge School of Law 
National College of District Attorneys 
National Health Lawyers Association 
Practising Law lnstirutc 
Tuscaloosa Trial Lawyers Association 
University of Alabama 

SCHEDULE OF SEMINARS 

(215) 243-1600 

(205) 25 1-8006 
(205) 870-2865 

(415) 854-1104 
( 215) 567-4800 
(202) 337-7000 
(205) 433-9790 
(305) 284-4762 
(205) 871-6665 
(7 13) 749-157 1 
(202) 393-3050 
(2 12) 765-5700 
(205) 758-8332 
(205) 348-637 1 

Because the following list of appro,•ed CLE activities was compiled in September 
1983, it is nor necessarily inclusive of all activities approved for November 1983 
through January 1984. An attorney planning to attend an activity that is not listed 
should contact the sponsoring organization to dctcnnjnc whether it is approved for 
CLE credit in Alabruna. lf it has not been approved, the sponsor should submit an 
application for approval ar least 30 days in advance of the program. Applications arc 
available upon request from cbe MCLE Commission office: P. 0. Box 671, 
Montgomery, Alabama 361 O I. 

Dates 

November 4, 1983 

November 4-5, 1983 

November 10-11, 1983 

November I I , 1983 

November J 4, 15, 1983 

November 17, 1983 

November 17-18, 1983 

November 17· 19. 1983 

Names and Places 

Birmingham. Collection.. AICLE. Crectirs: 6.3. 
C,ost: S65. 
New Orleans. Employee Disho11esty. ABANI. 
Credits: 13.4. Cost: $350 I members; s375 I 
non-members. 
Was~iagtoo . Ha z ardoi,s Wastes. ALI-ABA. 
Crcctirs: 15.6. Cose: s335, 
New Orleans. Fetkral Appellue PrR&tite. ALI· 
ABA. 0-cctirs: 9.6. Cost : $295. 
Birminghan,. TEFRA Cbanges a11d Pmsio1> amt 
Profit S/Jari119 Plmu. CICLlo. Cost: S75, 
Atlaraa. Compi,ter Literacy fer Lawyen. CLS. 
Credits: 13.5. Co.~t: S550. 
Montgomery. Afl/Jellate Praaiee. AI CLE. Crcd-
1rs: 7.4. Cost: sG:;. 
Tusl-aloosa. ~11111111atio11 at1d Arg,mient (Pare 1). 
ITLA. Credns: 1.0. 
0 1icago. Estate Plan11i,,g. PLI. Credits: 12.0. 
Cost: $325. 
Tuscaloosa. Fede..al Ta.v: Ctini<. UA. Credits: 
l4A . 
Ho uston. Com!nereia/ Real Bttatc Leasing. 
ALl-ABA. Crcctirs: 23.0. C',oSt: S395. 



November 18, 1983 

November 29'.Deccmbcr 2, 
1983 

December 1-2, 1983 

December 2, 1983 

D<.x:ember 2·3, 1983 

December 6-7, 1983 

December 8-9. 1983 

December 9, 1983 

December 12· 13, 1983 

December l 5, 1983 

December 16, 1983 

January 9· 13, 1984 
January 12·13, 1984 

January 12- l 3. 1984 

January 20 , L 984 

January 22-26, 1984 
January 26, l 984 

January 27 , 1984 

January 30-Fcbruary 3, 1984 

January 28-Fcbruary 4, L 984 
January 30-February 4, 1984 

The Alabamt'l Lh"7" 

Birmingham.Appe llatePraai<:e. AICLE. Credits: 
7.4. Cost: S65. 
Birmingham . A/11-/,ama Pro/,ate Code. BBA. 
Credits: 3.4. Cost: S L 5/members; $25/non
membcrs. 
Bi.rmingharr\- Real Estate. CICLE . Cost: $75. 
Washington. Litigati ng As/,ettos Claims. FP. 
Cost: $725. 
New York. Advanced Antitrust Seminar. PLI. 
Credits: 12.6. Cost: $450. 
New York: Cbapter 11 Business Rr.Qrganizations. 
PLI. Credits: 13.2. Cost: S350. 
Binningham. Focus on t/Je Jury_: Stmtegi& Cmtsid,
er11-tions in Pem ,asw,i. CICLE. Credits: 11.9. 
Cost: $150. 
Binn iugbam. Estate Pla,mi ,,g. AICLE. Credits: 
7.3. Cost: S65. 
Miami. Historie Praerv11tion L,m,. ALI-ABA. 
Credits: l 2.5. Cost: S295. 
San Francisco. Ot:et,pational Disease Li tigation . 
PU. Credits: 13.2. Cost: S375. 
Wash ing1;on . . Health Planning and the Law. 
NHLA. Credits: 12.3. 
~lington. Adv11nced Evidence 11nd Trim Ted1-
n11J1t&S. ALI-ABA. Credits: 15.5. Cost: S335. 
New York. The J ury: TechnUJUU for the Trial 
Lawyer . PL!. Credits: L 3.2. Cost: S350. 
Birmingham. Social Seci,rity Disability. CICLE. 
Cost: S75. 
New Orleans. Bq1tipment Leasing. PLI. Credits: 
14.4. Cost: $350. 
New York. Realty Joint Ventimrs. PU . Credits: 
13.2. Cost : S425. 
Tuscaloosa. Summllti,m a,id Argument (Parr 2). 
TTLA. Credits: 1.0. 
Atla')ta. Litig11tion Risk. Analysis. TM CLRA. 
Credits: 7.9. Cost: S575. 
Birmingham. Real Estate Lml>. BBA. Credits: 3.4. 
Cost: $15/mcmbers; S25/non-membcrs. 
Birmingham. _Bnsi,,as To11:s tmd Antitmst Lml>. 
CICLE: Credits: 6.0. Cost: S75. 
Mobile.lrvingTo,mgeronHe11-nay. MBA. Cred· 
its: 3.5. Cost: $10. 
Mianu. Estate Plannit,g . MLC. Credits: 14.4. 
San Francisco. Corpor11te 11nd Outsilk Co1msel. 
ABANl. Credits: 11.4. O:>st: S320/mcmbers; 
S3 50/non-members. 
San Francisco.AdvntJcedAn titt ·,ut Seminar. PLI. 
Credits: 12.6. Cost: S3 75. 
Bi~ing ham. Chtcklift for l n,:qrporatitJg n New 
Busmess. BBA. Credits: 1.0. Cost: no. 
Denver. T1·illlAd1'0cncy for Prosemtors . NCDA. 
Montgomery. Sales Law in A labama. AICLE. 
Cost: S65. 
Birminghan1. Sales Law iti Alabama. AICLE. 
Cost: !'65. 
Birm/.ngham. Effective Trilli Tedmip,a . BBA. 
Credits: 3.4. 
Vail. Reeent Developments ;,, the Lmv . AICLE. 
Cost: S75. 
Park City. At,,m,i; CLE Ski Trip. CICLE . 
Sal4burg. Commer cilll A9eney. MSL. Credits : 
12.0. Cost: S325. 

cannot be used aftc.r 1983. Only credits 
earned but nor needed in 1983 may be 
designated as carryover credits for 198+. 

Only approved CLE courses attended 
in 1983 may be reported on the form. 
Approved courses arc those offered by 
sponsors listed at Regulation 4,2 and 44 
Alabama Lawyer 81, 197, 253 (1983), or 
courses that have been accredited by the 
MCLE O:>mmission upon application 
by the sponsoring organizations. 
Courses not yet approved cannot be 
accepted. You may ascertain the status of 
a course by contacting the sponsoring ot· 
ganization or by calling the MCLE 
Commission office (269-1515). Applica· 
tions for approval may be obtained by 
writing to: 

MCLE Commission 
Alabama State Bar 
P. 0. Box 6?1 
Montgomery, Alaban1a 36101. 

T caching credit is available for attor
neys who contribute tO die Bar by scrv· 
ing as speakers in approved CLE 
courses, guest lecrurers in accredited law 
schools, and full-time or pan-time fuc
ulty in accr<.-dited law schools. Teaching 
in other settings does not eam CLE 
credit. Six CLE credits are awarded ro 
CLE speakers and guest lecturers for 
each hour of presentation accompanied 
by a thorough handout. Three CLE 
credits are awarded for prt-sentations not 
so accompanied . Repeat presentations 
qualify for one half of the credits avail
able for the original presentation. Six 
CLE credits arc awarded ro law school 
teachers for each hour of academic credit 
awarded by the schools for the courses. 

Alah111n1i State Bar A1m,ial Meeting: 
CLE Credit 

The foUowing portions of the 1983 an· 
nual meeting qualified for CLE credit: 
"Recent Developments in the Law", 6.6 ; 
"Policing the Bar", 1.s; Administrative 
Law, 1.5; Criminal Law, 1.5; Practice and 
Procedure , 2. 0; Corporation , Banking 
and Business Law, 1.0 ; Oil , Gas and 
Mineral Law, 1.0; Taxation, 1.0; En
vironmental Law, 1.0; Labor Law, 1.0 ; 
Business Meeting, 2. 0 . The business 
meeting was designat ed an approved 
CLE activity by the Supreme Courr of 
Alabama on June 14, r983. 0 
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Opinions of the General Counsel 
Wtlllam H. Morrow, Jr. 

Q uBSTI ON: 
"When the Attorney GeneroJ or nn Assistant Attorney Gen· 

crnl ceases ro be a public employee and corers inro private 
prncticc may he accept appoinrmcnr as a Special Assi.struu 
Attorney General to complete matters in which he had sub
st2ntial responsibility while he was • public employee?" 

~ SWBR : 
Acceptance of appointmenr as a Special Assistant Attorney 

General by • former Attorney General as A~sisram Attomey 
Gcncrnl engaged in priv•rc practice to conipkcc matters 111 
which he had subsrancial responsibility while he was a public 
employee would not be unethical or• violation of Disciplinary 
Rule 9.101(B). 

DISCUSSION: 
On at least duce occasions ruiucsu for opinions have bcc:n 

directed to the Office of die General Counsel :10d the Discipli
nary Commission involving the question posed herein. 

Disciplinary Ruic 9· 10 I (B) provides: 

u A lawvcr shaU not accept private employ· 
mem in a matter in which he had substantial 
responsibility while he was • public em
ployee." 

We amve ar the foregoing conclusion for at lease cwo rca· 
sons. First, it is our opinion that the evil which OR 9-10 I (Bl 

was designed to prevent is inapplicable to d1c spccilic fuas in 
this situation. OR 9· 10 I (B) w:1$ designed to prevent a former 
p1Jblic cmplo)'ec from becoming intimatd)' acquaimcd wirh a 
matter which he hnndlcd llS n public employee :ind cxcrciscxl 
substantial responsibility ond then accepting employment 
from a person. individunl or corporate, and using this know!· 
edge for the benefit of his new client :10d adv~ y to the 
public entity by which he ,vas previously c:mployal. This 
reason for the rule docs nor apply in this asc since as a Special 
Assistant Anorney General the attorney, although engaging in 
private practice, would concinue 1.0 pursue the san1c goals ond 
objectives in the matter.< ns ro which he heretofore had sub· 
sr:tntial responsibility as a public employee. 

SeconclJy, an answer ro the question requires some consid
cr.ttion of the precise mc;ining of the words uprivnrc employ· 
nicm"asuscd in DR 9- 101 (B). Wearcofthe opinion tharthe 
upnvare employment" cx,nremplatcd by OR 9· 10 I (B) would 
nor includ" acceptance of employment as a Sp«ial Assistant 
Anomcy Gmcral. lt can be argued char a Special Assistant 
Anomcy General is still a "public employee" within the con· 
1cmpl.itioa of the n,k since he would merely be continuing ro 
perform the idem ical duries with regard to the spccilic mmcrs 
in which he had subsmntial rcsponsibiliry as a public em
ployee:. 

We do nor believe tlm n scrialy literal interpretntion of DR. 
9· 10 I (B) should be applied and that it is in the be.st ,merest of 
offia: of the Attorney General, the couns and the public thar 
the rule should be applied as described hcrrin. O 

A very sp<=cinl issue ofT/JeAlnbama urw:,·r.r is upcoming and we wane to i,wirc 
you to be a part of itl 

Our May 1984 issue wiU feature "old buildings for modern uscs"-namcly , the 
restoration of old buildings or homes for law oflices. We have already smrted 
getting thi5 feature rogcthcr so don't be lcfr out. 

Please send historical (if :10y) or background information about your bw office 
to: The Alab11ma ~ . P.O. Box +1J6. Montgomery, AL ,6101. We also wiU 
publish several phoros of offices selected mtcwidc-plc2sc include• $n2pshot of 
;vur office. Formal picrun:s can be made a1 a larcr date. 



Disciplinary Report 

Disbarments 

John Bennett Samfo rd, of Montgomery and Opcllk.:i, 
W35 disbarred, effcccive September 26, 1983, for hnving 
violntcd DR 1-102(Al(+), r-to2(A)(6), 9-102(8)(1), and 
11-102(8)(+) , by having obtained money from an insurance 
company on behalf of'a client, and having fuilcd to deliver 
the money to the client or notify the client of the recdptof 
the money. 

Fred J. Sandefer, of Birmingham, W35 disbarred clfec· 
nvc October 2s, 1983, for having violated DR 1-102(A)(+) 
m having liabcly reprcscnred to a cnditor thu 3,11 indebt
edness had been p:ud and pr=ring fmc c,~dcncc of 
payment to the creditor, n:tmdr, a spuriOIU cancdkd 
chcd: wluch did not, in fact. n:prcsou paymo1t of the 
indebtedness. 

Public Censure 

On July 20, 1983, Huntsville arcomcy Clement J. Car· 
ttoo was publicly censured before the Board of Bar 
Commissioners of the Alabama Stare Bar for violation of 
Disciplinary Rules 9-102(A)(2), 9-102(8)(1), 1-102(A)(s), 
and 1-1cn(A)(6) of the Code of Professional Responsibil
ity of the Alabnmn St11tc Bar. It was found th~t Mr. C1r
a:on had filed a gnmisluncntoo behalf of one of his clients 
to collect pm due child support paymenlll and that he 
continued to collect funds through the garnishment after 
.sarisfucuonofthe judgment ltwas further found that Mr. 
Camon h:ld F.tilcd ro advise his client of the receipt Qf the 
funds paid aftcr ntisfacrion of the judgment. The Di5c:i
plin:uyc.omm~ioo of the Alab:una Stare Bar determined 
that Mr. Cartron'~ conduct was prtjudlciaJ tO the admin
istrarion of justice and 3d,•crscly ttflc:cted on his fimcss t0 

practice law. 111q• alw found that Mr. Camon had vio
lated associ>tion rules by failing to notify his client of the 
receipt of fund~ obtained on her behalf. 

Pr ivate Reprimands 

On July 20, 1983 a privarc rcprimlllld was administered 
tom Alabama arcomey for violation of Disciplinary Ruic 
7-107(F)(2) which is concerned wirlt cxtrnjudicinl state· 
mcntS made during the pcndcncy of a civil lawsuit. It was 
rhc finding of the Disciplinary Co111m1ssion d1at the re
spondent anomey had made a written n:porr to his client, 
a county commission, regarding the char.tctcr and credi
bility of a party, wimc.,s, or pcrspc,cove ,vimcss ro a civil 
bwsuit then pending against the client. Ir W35 the further 
finding of the Disciplinary Commissi1>n that die n:porc to 

the county commission on the l•w~n w;1_t made a pan of 
the minutes of the county commission mcenng, and sub-
5C<jUCntly read aloud for die press .md rcponed thctcaftcr 
both in print and clcamn,c media. The Comnussion 
found that c:xirajudicial smcrncnts of th.is type arc in 
violation of the Disciplinary Ruic above cttcd :md th,t the 
respondent should receive a pri,•arc reprimlllld for the 
violation. 

On October 7, 1983, private rcprimnmls were given fot 
the foUowing violations: 

• A lawyer was privatdy reprimanded for ha,•ing vio
lated DRs-101(C), by having filed a petition 10 mod
ify a divorce dccrc:c on behalf of an individual, after 
ha,•ing prc,•iously represented rhu individual's 
former $J>OUSC in the originaJ d1\'0rtt proceeding. 

• A lawyer recci,-cd a pri,.itc rcpnnund for violation of 
Disciplinary Ruic 1-1cn(A)(6J, engaging in conduct 
that adversely rcOcCIS on his ftmcs< to practice law, 
for fuling to correct errors in real estate documents 
prepared by hinl, whidl were broughr to his anen
cioo by his client, and for f.tl.<cly pmmi.,ing the clicru: 
that he would do so. 

• A lawyer was privotcly reprimanded for having vio· 
lated DR 1-101(A)(3), (+) .,nd (6) by knowingly is
suing two worthless ch«k.s to an 3$SOCiatc co,uudio 
paymcntofhis5hnreof thc fee in a "iminal case, and 
by then f.uling ro m;ike the cheeks goocl. even after 
dcrnmd by the associate counsel. 

• A lawyer w35 pri,,.tcly rcprumndcd for h3',ing will
fully ocglcacd a legal m.:mcr cnmmcd to him, 111 

violation of DR 6-101(A), by having failed to pursue 
the probuc of a will, front the filing of the petition 
for proba~ on February 6, 1981, unnl afi:er ha,,Jng 
bc:cn notified thar a compl:um had bc:cn 61ed ag:iinst 
him in the matter in AuguM 1982. 

1+7 



c~bout llembers 
~~mon~F· m~ 
About Members 

Mobile County Circuit Judge 
Robcrr E. Hodn ertc, Jr., was dcac.-d 
president of the Alabama Association 
of Circuit Court Judges in July. 

Irving Silver, n Mobile lawyer, has 
rcccndfbccn installed as pres ident of 
the Estate Ph1nning Council of 
Mobile , Inc. Mobile :morncys 
Kenneth E. Niemeyer and Charles 
8. Bail ey were elcacd second vice 
prcslcknt :md sccrcnry, respccri,·cly. 

Al.tbama Gas Corporation has 
:announced the clecnon of Wllfuun 
Michael Wa rren , Jr., as ,,jcc president 
and general counsel. Previous ro 
joining Alabama Gas, Warren was 
with tJ1e law firm of Bradley, Arant, 
Rose nnd White in Birmingham. 

Effective Septembe r 21, 19$3, Brian 
Dowling becimc employed as city 
.morncy for Dothan , Alabama. 
Previously, he was in private practice 
in Doth:m . 

D:micl J. Meador, Conner dean at 
the University of Al.tbama aod a 
member of the Alabama Srare Bar , w;is 
presented the 11)83 American Judicature 
Society Jwricc Award at the society's 
annual meeting in July. Presently, 
Meado r is a professor of law at the 
University of Virginia Law School. 

John D. Snxo n, cou nsel to the U.S. 
Scnnre Select Com mirtcc on .Ethics, 
has been appointed by l'residcn t 
Rengan to d1e Presidents' Commission 
on White H ouse Fellowships. Saxon, 
appointed by President Carter as a 
1978-79 White H ouse Fdlow 1 is 
currently president of both me White 
Howe Fellows Association and the 
White House Fellows Foundation. 

Leonard Werth eimer ill , recently 
clcacd as a Fellow of the American 
College of Probate Co 1msd., practices 
law in Birmingham rather than in 
Mobilc 1 :IS wa.~ incorrectly noted in the 
Septcmoer issue ofrhe Alabama 
l11111)''1", 

Tuskegee anomcy Joa M. Smith 
was named president of the Alabama 
Lawyers Association at the 
organiZ3rion's 11tl1 Annual Meeting 
hcld in August . 

Talladega Co unty D istria Attorney 
Roberr L: Rum sey m was cleaed 
president of the Afabama Distria 
Anomcys ' Association at their summer 
conference held in August 

James D. Harris, Jr. , has become• 
member of the law firm of Harlin, 
Parter & Rudloff located at 519 East 
Tenth Srrcct, Bowling Grttn, 
Kentucky. 

Among Firms 
Gary D. Porter l. Thom:IS M. Taul 

m C. MacLcod i;uller and Joseph 
T. Brunson arc pleased to announce 
the rclocirion or their offices ro Suite 
3002>-Thc LaOcde , rso Government 
Street, Mobile, Alabama. 

l rvin Grod.dcv i• pkasc.-d ro 
announ« that 'l"amar.t Olen Mitchell 
has 1oined him in the fo rmation of a 
parm crshiP. for the practice of law 
under die fim1 name of Grodskv & 
Mit chell. Offices arc looucd at Suire 
2010, First Notional Bank Building , 
Mobi le, Alabama. Phone ,03•3657. 

RonnJd A. Davidson wishes to 
announ ce that he is now enl!?ged in 
the genera l practice of law with offices 
at 301 Title Building, 2030 Third 
Avenue North , Birmingham , Alabama 
3SW3, Phone 2s2· 1146. 

Thad Yancey Jr ., wishes ro 
announce rhe relocation of his office 
to 519-C South Brundidge Street, 
Troy, Alabama. Phone s66·340(). 

Quinton R. Bowers announces the 
rclOCJtion of his 13w office to 308 
Frank Nelson Building, 20s North 
Twentieth Srrcct , Birmingham, 
Alabruna 35203. Phone 323-2445. 

Lione .l C. Williams wishes tO 
announce the relocatio n of his office 
to Suite 2109, First National Bank 
Building , Mobile, Alabama 366<n. 
Pho ne -Hl·S70l · 

S. Dwillht Pay, Jr announces the 
opening oT his office for the general 
practice of law at Suite B, :u.; East 
Side Sou:irc, Hunrsvillc , Alabama 
3580 1. tlhone 539-0058 . 

MaKus Wendell Reid, formerly 
:lS$0Ciatcd with tl1e law office of J. 
Mason Davis nnd Clcophus Thomas, 
Jr., former ly law clcrlt to U.S. Distria 
Judge J. For. Guin , announce the 
fonn3tion of 3 par:metship for the 
generil pncricc of law. The firm, 
Reid & Thomas, is located at St+ 
South Trwt Banlt Building, P.O. Box 
2303, Anniston , Alabama 36202. Phone 
236-040 . 

J. Michael Coruway , R. Bruce 
H all, Cada M. Carter and Barry 
Bledsoe arc pleased to announce their 
association for the general practice of 
law. ·n,e firm of Conaway, Hall , 
Carter & Bledsoe is locared at 1303 
West M:tin Street , Dothan, Alabama. 
Pho ne 793"3610. 

John Burdett e Bat es announces die 
removal of his office to #to Office 
P:irk Circle, Suite 1u, Birmingham, 
Alabama lSUl, 

George W. Andn:w s ID and Lynn 
Robertson Jackso n arc pleased to 
announce the formatio n of a 
partnership for .the general practice of 
law under the hrm name of 
Andn:ws & Jackson with offices at 
die A.B. Robertson Building , Clayton , 
Afaban,a 36o16. Phone 1ss·350l!. 

Reneau, Bnslcn :ind lkneau 
:announce the dissolution of their law 
earmership which bcc:imc dfca:ive 
:.q>tembci 1, 11)83-W.B . Reneau and 
Robert 8. Rcncau h,we established a 
parmcrship under the name of 
Reneau and Rcneau at the sm1c 
location , 11+ South Main Street, 
Wetumpka, Alabama 30092. Phone 
567·8~8 . John B. Enslen has 
estab lished a so le proprietors hip at +99 
South Main Street, Wetumpka , 
Alabama l6091. Pho ne 567·2s+s. 



CapeU, Howard, Knabe & Cobbs, 
P.A .. , 1s pleased to announce chat 
Henry H . Hutchinson bcc,mc a 
membcr of rhe fim1 on Jw1e 27, 1983. 
Offices arc lococcd nr S7 Adams 
Avenue, Montgomery, Alabama 361o+. 

John Martin Galcsc announces the 
relocation of hi$ law office to 3058 
lndcpcndcncc Drive, Homewood, 
Alabium 3,1209. Phone 870-0663. 

William D. Nichols :trulOUIICCS the 
oecnm_g of his law office .u One 
Rivcnfu.sc Offia: Plaza, Suire 2J+, 
Birmingham, Alabama lSl.++- Phone 
988-4570. 

Hardin and Hollis is pJcased to 
annowiec thar J amcs C. Gray Ill ruid 
The.rcs:i Bcllt Johllnson have become 
associated w!th die linn. Offices arc at 
1825 Morris Avenue, Birminglum, 
Alabama 35203. 

Wm. Gregory Waldrep, ~rron1er. 
at Law announces rl1c opcnang of liis 
office (or the gcncrnl practice of law ar 
836 Second Avenue, Columbus 
Georgia 31902. P.O. Box +68. Phone 
(404) l2+·7Jlj. 

Bill Thompson mkcs pleasure in 
annowicing mat Rich:ird Shoemaker 
has joined me fim1 in the practice of 
law. Offices arc located ar 2 11 North 
Court Street, Talladega, Alabama. 

Horace Moon , Jr., and William G. 
Jones m arc pleased to announce rhu 
Wtlliam A. Donaldson has joined 
them in the practice of law at 1111 
Government Street, Mobile, Abbama 
:;~ . Phone +7!>-1+57· 

James M. Campbell and Vaughn 
M. Stewart II arc pleased co 
announcc their association in the 
praaicc of law. Offices arc located ar 
401 AmSouth Bank Building, P.O. 
Box 2003, Anniston, Alabama J(lun. 
Phone 138-S543. 

To have an announcement listed in 
this colwnn, send it to 'I'!Je A lnb11mi, 
Lnn,yer, P.O. Box 4156, Montgomery, 
Alabama 36 10 1. Announcements must 
be received no later d1an a monrJ, 
prior ro publicn.tion date. 

Construction Dispute? 
Call an Expert! 

When conf ronted with a cons truc tion 
claims case, put WHl's expertise to work 
for you in prepar ing a winning strategy. 

WHI has successfully prov ided expert 
claims analysis and preparation services 
on selllements worth more lhan $4.5 bil · 
lion on both nationa l and international 
construc tion projects . Call WHI today for 
an expert consultat ion . 

wagner -hohns -inglis -inc . 
812 Pd AYltUe 

M.anbevtle, Louislan• 70WI 
1504) - 71 

Mola,!..-, , HJ• ~ DC. • T--. FL 
San f.r~ CA• ~ Cit)', MO• LI Cr....u. CA 

---------------------------------------Plea:M Mnd w you, o,ociw1t on WHI ctaiffl• ae1'¥iCt1• 

Nam&--- - ----- -----~ 
C¢mpanv ----- --- -----~ 
Address _______ _______ _ 

Coty ______ Staie _ _ Zip, ___ __,,.,., ,. .... 

Introduce 
Your Clients 

toa 
Valuable Service. 

Refer them to Business Valuation Services for expert 
determination of fair market value of businesses, and 
financial analysis and consultation in cases of: 

0 Estate p lanning 
0 Estate 

sett l.ement 
0 M arital di ssoluti o ns 
0 Reca pit alizations 
0 Em pl oyee stock 

owners hip p lan s 

D Bankruptcy 
proceedings 

0 Mergersor 
acquisitions 

0 Buy-sell agreements 
0 Di ssident stockholder 

suits 

Contact Dr. Jo hn H. Davis 111, 60 Commerce St., 
Suite 1407, P.O. Bo x 23 10, Montgomery, AL 36103 

(2 05) 2 6 2-6 7 5 1. 
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Q . Gming tO die problem or his 
diagnosis 1llld syndromes, does 
Mr. Doc fit n known psychiatric 
syndrome? 

A. Yes. 

Q. What is it? 

A. A neurotic, undiffercntintcd 
schi1a0phrcnic reaction of moder· 
ate to severe quantity, with 
prominent soc:iopathic dcprcs.sivc 
and socially deviant fcarurc,;. 

Q. So there is nothing Wlusual about 
him? 

Q. Alter you mndc your npprais:1.1 of 
the property, wl1y did you consult 
with thra: ocher appraisers? 

A. Justtoconfirmmyownjudgmcm 
as ro the value. 

Q. Didn't you rru>i: your own judg· 
mcnt? 

A. Yes, sir. 

Q. Then why did you consult with 
thrtt others? 

A. T don't know, unless it's for die 
same rcnson that you hnvc three 
other lawyers Jt the table with 
you. 

Q. Did you sec: the accident? 

A. No, sir. l was aslccp. 

Q. You were what? 

A. l was asleep. 

Q. Why were you oslccpl 

A. l guess it's Justa habitoradiscasc. 
Ir runs in the funily. Alway) have 
done it, all my Life. 

Q. Did you ever smy all night with 
this m3Jl in Birmingham? 

A. I refuse to answer thnt qucscion. 

Q. Did you ever St3)' all nigbc wid, 
dus man in Momgomcry? 

A. I refuse ro answer thnr question. 

Q. Did you ever stny all night wirl, 
this m3ll in Mobilcl 

A. No. 

Q. Did hccvergctoutofyoursight? 

A. No, I don't believe so. 

Q. He remained consrandy in your 
sight! 

A. I wasn'rwarching hirn constantly, 
but there wasn't any time thnr l 
looked at hin1 that I didn't sec 
hin,. 

THE COURT: Do )'OU have 
anything ro say before I semen cc you? 

THE DBl'BNDANT: No, Judge. 
You're the cleaver and Pm the mcnt, 
so just cut away. 

THE COURT: Homer Crnnc, 
you have been chruged with hnbiru:tl 
drunkenness. How do you pk.ldl 

THE DEPBNDANT: Habirual 
thirst, your Honor . 

Q. Arc }'OU sure thu is the man who 
stoic your car Im Thursdiy! 

A. l was. Now, after cross· 
examination, I'm not sure 1 ever 
o,vncd \1 ar. 

Sometimes trying to get local bar news is worse than pulling teeth . Send 
your news lo The Alabama Lawyer today! 



SECTIONS REPORT 

Anti trus t Section Environmental Law Section 

TI1c Antitrust Section of the Alabama Mr. Neil C. Johnston, chairman of the 
State Bar, under thechairn,anship of Mr. Alabama State Bar Environmental Law .. 31~~ 
Lewis Page, has set o ut four major goals Section, has announced a Program 

I @ I:::~ ;: :, 9 
of the section for the comi11g year: t0 Planning Conunittcc has been estab- Ul ~ ~ 

- · 1 

E n - · 
spo11sor irs annual CLE seminar, to lished consisting of the following per· 0 §'"' 
jointly spo11sor a regional antitrust con· sons: a g; 
fercnce, to publish two newsletters, and - <>n 

Neil C. Johnsto n • 3 ~-
to consider a changcof tl1e section name. Katheryn A. Eckcrlein i~; -Mark E. Bra11don ... CTlg . 

On December 16, 198,, the Antitru.st Richard Craig Kneisel ... ... ~ a.<» 

Section and the Cumberland School of Dayton F. Hale, Jr. - .,, g• 
~ - :, 

Law will sponsor our annual seminar on Fournier J. Gale Ill $ 
.;; '<: :, 

Earle Bold Self <A 00 

business torts and ant itru.tt law. The William . Andreen 'Z . ~-
morning session will focus on me dcvel· 

2 i§' ":Tl ;c 

The Planning Committee wi ll be 
5- n,'~~ 

opment in Alaban1a law of remedies for Cl ; :, a. 

commercial injury, including the law re- working on a program of the application •:! ~fl~-
lated to trade sccrcrs, trade names and of environmental laws ro present day J ~ws· 
trademarks, unfair competition, inter· practice and hopes to present such a pro· [~-~ 
fcrcncc ,vith contract> business con· gram during the second quarter of 1984. l VI 8 W, 

::r "' 'l.3 
spiracies, and tl1e making of contracts Membership in the Environmental 0 "' . ., 

111111111 without the imcnr to pcrfom1 them. The Law Section is open to the Alabama ~ ?- §'" a 
"' ~~ afternoon session will move to a broader State Bar members. Anyone interested in g, 

scope of topics, including an overview of becoming a member should submit their >< !;i° 
ij "i secur ities fraud actions, a report on request to Nci l Johnston at tl1e following ~~ 

co111putcr litigation, a rcvic,v of antitrust address: > 15· :i. C 

principles governing territorial rcstric- Nei l C. Johnston J ~s 
rion and exclusive dealing a.rrangemenrs , Hand , AreodaU, Bedsole, o°" 

~ 
~"ti 

the use of the federal RlCO statute in Greaves & Johnston ID<» 

civil cases, and d1e use of me motion to P.O. Box 12, [ ~i 
Mobi le, Alabama 366o1 "' :< 

clisqualify opposing counsel. 8"·-
I iffe 

The section is attempting to arrange a O il, Gas and Min eral 0~ 
joint conference wirh me Antitrust Sec· Law Section § C. 

tions of the Alabama, Florida, and 
The Oil, Gas and Mineral Law Section ~i Georg ia Bar Associations. We hope the 

seminar will be in the spring of 1984 at a 
of me Alabama Stare Bar plans to work ;;,[ 

res()rt location . with Continu ing Legal Education at the 11 Universiry of Alabama School of Law 

The Antitrust Section newslcrtcr will and Cumberland School of Law to pre· "' 1-" 
be published r:wice- in early December sent one or more Oil, Gas and Mineral iii 3 . "' 
and in the spr ing. In this way, we hope to Law Seminars in 1984. The section also g.~ 
further acquaint our membership witl1 has plans to compile and make available .--. ft our programs and recenr development s to section members and other members II of interest. Mike ·Ed,vards is our nc,vs- of the Bar summaries of all significant 

lette r editor. oil, gas and mineral decisions in me state !3 I s · 
of Alabama for the past several years. 00 i~ 

The secrion is also smdying the possi· Additionally, the section has plans to es ~-[ 
bility of seeking a change in thei r name, undertake a membership drive during ' toss 
to reflect the reality that antitrust claims tlle 198,-84 year and to present an infor· .. 
arc often o nly one of a munbcr of related mative program on oil, gas and mineral .. ~8 
claims in cases seeking relief for com- law ar me 1984 State Bar Annua l Meeting - ~~ 
n1crcial injuries. to be held in Mobile. D 

.. -· 
Tiu Aln.b,un« Ln..yrr 3$1 



The Final 
Judgment 

W. H. Morton 

On June 9, 1983, it being God's "~ll, 
Wade Hampron Morron died at the age 
of eighty. 

Wade was born in Cnrtcrsvillc, Gcor· 
gia, but at an early age his f.unily moved 
to Albcrrvillc, Alabama, when, he w:is 

gndu.ated from high school. He at· 
rcndcd Howard College and was prcsi· 
dent of the Alumni Association at the 
time funds were being raised for the new 
campus of his schoo l, now Samford 
University. Upon his graduation with 
highest honors from the Birmingham 
School of Law in 1939, he conuncnccd 
the practice of bw :and mughr at the 
school at night. After over twcmy-fivc 
years as a panner in the firm of Whit· 
mire, Morro n and Coleman, Wade 

"' 

finished his practice with his retirement 
in 1979. 

His activity in the affairs of the Bar 
was evidenced by his membership in the 
Birmingham, Afabama and American 
Bar Associ2tions. The esteem in which 
he was held in his profession was high· 
lighted by his election as the Binning
ham Bar Association Secretary in 1957, as 
a member of the Bar Association Execu
tive Co,nrninec from 196 1•1963 , and ns 
one of the cwo lawyers on the prestigious 
Jefferson O:mnr:y Judicial Commission 
from 1964 co 1970. He was one of the 
Trustees of Legal Aid from 1966-1968. 
Although he w.u in"ol,·ed in a gcncnl 
practice; he was a mie specialist in the 
chancery court and in estate matters. He 

wns renowned for his knowledge of 
pleading before the new Rules of Civil 
Procedure were adopted. 

Wade's church came next to his love 
for and pri& in his family. He w.u a 
founder and member of Sr. Luke's Epis· 
copal O,urch in Mountain Brook. He 
s,:rved on the VC$U')' of the church for 
many years and wns a senior warden and 
the church chanccUor. From 1955 to 1959 
he was treasurer of the Episcopal Foun
d~tion of Jefferson Counr:y. 

He camcd the respect of each member 
of the Ba.r through the hallmark of inccg· 
riry, ability, hard work, and love of the 
law, which w \1$ evidenced in every act of 
his career. His ideals, principles, s.:nse of 
value, love of the truth could well be the 
lincsr foundation of the HedgUng lawyer. 
Although he w.u truly a gcnclc person 
and known for his courtly manner and 
lundncss to all, there was a bit of steel ro 
be found when principle, righcor wrong 
were involvcd.11,c two renowned Wade 
Hamprons of South Carolina must view 
with pride the achievements of this man 
whose given nan1e was theirs. 

The Bar loved him, his church loved 
him, his f.unily loved him, and be will be 
50rcly missed by all who crossed his 
path, particularly cl1e Individual honored 
by the opportun ity to set down these 
words. 

He is survived by his wife, M3ry 
Mc.lnrosh Miller; his <bughter, Mrs. 
George Morris Ill ; and two !OOS, Wade 
Hampton, Jr., and Bruce Edward, wbo 
followed their illustrious f.tthcr in his 
chosen career. 



G.W. Nichols, Jr. 

George W. Nichols, Jr., a popular and 
widely-known Tuscaloosa attorney, died 
on Scprembcr u, 1983. He was fifty•rwo. 

Som in Mobile on January 14,, 1931, 
Judge Nichols graduated from Mobile's 
Murphy High School in 151<18, then en· 
tered the University of Ablnma . With a 
major in history, he camcd his B.A. de
gree in 1953. He served in the U.S. Air 
Force from 1954,-56, then he entered the 
University of Alabama School of Law 
and received his LL.B. degree in 19;8. 
Soon llfterwards, he became the law 
partner of A.K. Callahan. ln 1971, Judge 
Nichols was appointed by Presidem 
R.ichud Nixon as U.S. Magistrate in 
Tuscaloosa, a post be held for three 
yea.rs. TI1at same year he served as presi
dent of the Tuscaloosa Cow1ty Bar As· 
sodation. 

to 1966 Judge Nichols became actiw: 
in Rq,ublican Party politics and served 

on the cxccurivc committees of the party 
at !he St:lte and local levels. In 1976 he 
was a ddegarc to the Republican l\'a
tional Convenrion in Kansas Ory. For 
mMy years, Judge Nichols also served as 
an election officio I for Tuscaloosa 
County ducing the gcneml elections. 

Judge Nichols was a member of the 
Tuscaloosa, Alabama, and American Bar 
Assoc:iotions. He was also a member of 
the Abbama Trial Lawyers Association, 
and from 1967•80 he was active in the 
Farrah Law Society of the University of 
Alabama School of Law. 

Long interested in Alabama hisrory, 
Judge Nichols was a mcmbcr of the Tus
caloosa County Pr=rvation Socict)•. 
He was a proponent of l'C$tor.uion of the 
older neighborhoods in downtown Tus
caloosa, and bad renovated an old house 
which he used as his office building. He 
was n member of the Calvary Baptist 
O,urch. 

He is fondly remaubercd by his pro
fessional coUcagucs for his friendly, out
going OJ1rurc, and as a master or coun
room procedure whose general praaicc 
of law enrned him considcrnbk respect 
in the arenas of criminal cases and dam
age suirs. His clients recall him as one 
who wore their problems as his very own 
and one who c.xhibi1cd the highest 
caliber of compassion to !hose who en
gaged his scn,ices as an anomcy. 

Judge Nichols' survivors include his 
cl1lldren, Dana Rudo lph Nid,ols, LiS11 
Susan Nichols and George W, Nichols 
Ill , aU of Tuscaloosa; his mother, Mrs. 
Lucille McKnight Nichols of Mobile; 
three sisters and four brothers. 

INMEMOJUAM 

Cleveland, Grad y Garland , Jr.-Bufaula 
Admitted: 19+1 Died: July 7, 1983 

Foster , Harold Thoma&, Sr.-Scomboro 
Admitted: 1931 Died: August ;o. 11)83 

Nichols, George Webb, Jr.-Tuscaloosa 
Admitted: 195& Died: September t+, 1983 

Stapp, JCtTY Lcc- Hunrs,•ille 
Admitted: 1954- Died: September 10, 1983 

These notices arc published immediately afrcr rcpon:s of de•th arc received. 
Biographical infomJ3tion not appearing in this issue will be published at a later 
dare if information is accessible. We ask dur you promptly rcpon the death of an 
Alab:una attorney to the Alabama State Bar, and we would appreciate your 
assistance in pro_;;ding biographical infom,nrion for Tile Akibnma l,nq,yer. 

J. B. Noel, Jr. 

James Barney Nod , Jr., of Birming· 
ham died July n, 1983. He was fifry-six. 

Mr. Noel was born in Birmingham on 
June+, 1917. He attended the Univcrsiry 
of Abb:una where he rcc:ciw:d a B.S. in 
Commerce and Business Adrninisrra
rion, lhcn entered the Uoh·crsiry of Ala
bama School of Law and earned his 
LL.B. in 1951. He was admitted to the 
Alabama Bar dm same year. 

Mr . Noel was employed by West 
Publi shing Company for thirty-one 
years. ffightccn of lhosc )"c:Il'$ he n:prc
sc,nrcd the company in AJab:um. He also 
worked in Virginia and California, but 
in 197J requested that West allow him to 
rcnim ro his narive Alabama. His death 
occurred just rwo weeks before he had 
planned to retire. 

Mr. Noel was aaive 111 !he Alabama 
Republican Party. In 19'<> he rcprc
sc,n1cd Alabama in the Elcaoral College 
which dcac:d Ronald Reagan as pl'C$i• 
dcm. He also supported m1111y charirabll' 
and civic causes in botl1 Alabama and 
Califom.ia. 

The James B. Noel Research Fund has 
been established in Mr. Nocrs memory 
as a pcnmnent endowment ro the library 
at the Umvcrsiry of Alabama School of 
Law. The fund is a fitting tribute to a 
fowycr whose career wns devoted ro tbe 
fu rt he ranee of legal research. Contri · 
butions to tbe research fund may be sent 
ro the University of AJab3ma School of 
L:tw, P.O. Box 1+,1.s, University, Ala· 
bama Jj+U. 

Mr. Nod is survived by his wife, Shir
ley S. Noel, and his son, Jim, who is a 
member of the Alabama Bar. 

lll 



SERVICE 
for the Legal Profession 

Across the Land 

With offices and agents nation
wide, First American offers protec
tion, reliability and service to the 
legal profession across the land. 

For nearly a century we have 
been working closely with the legal 
profession ... dedicated to a com
mon goal-protection of property 
ownership. 

For real estate assistance. call 
the First American office or agent 
near you. 

First Am erican Title Insuran ce Company 
STATE OFACE: 1529 FOURTH Sl. NEW ORLEANS. LA 70115 • (504) 895-9911 
~AT ION.Al HEAOOUAATEAS 11.t E FIFTH ST S ANTA ANA CA 91701 • (71 • ) .S.58 .. )211 

SERVING TITLE INSURANCE NEEDS THROUGHOUT THE U NITED STATES 
Aflilia1ed w/1h The Fusi American Financial Corpororion 



~lassified ~otices 
books for sale 

FOR SALE: f<:dcnl I.St Jd Supplcmcn1, 
/\m)ur Jd, Am)ur l'k>dlngs, CJS, USO.. 
uwym Edition U.S. Supr<mcs, Soulhcm 
ISi :rd & Dig<$<, et c. All Nulo.111 Pubba , 
tions. Libr.arics rurch;a.sc-d N:1uonwidC'. 
rrorcssion:tl Boob Scnicc, Bo, J66, O>)Wfl, 
OH +J-IOI. (s13) UJ •l7}4. 

CORPUS )URIS SllCUNDUM. New 
Q)ndinon. a)l11pl<tt set . New ct"' S"9SO, N • 
sume b:tlmcc owed ors,, 050, p•ymcnts ofSso 
per monlh (no inrercn ); ncgou•blt' ;,nnll 
c:qui<y. Contact John Grimes, JO<l·S129, 81+-
2110, 879-+7ll, Mu., sclll 

AM J U R l'LBADJNG PRA CTI CB 
FO RMS, Am Jur l'roof of Poet.< :rd, Am Jur 
zd. Need UJMO·d3t< supplement,. Conr, ct: 
Mird,ell, Gra:n, Pino & Mcdaris, r.o. Box 
766, Alabaster, AL 35007. Phone 663·1181. 

FOR SALB: So\lthrr n Reporter; Jlim 
Series, Vol. 1 10 6o; 71 m 150; 169 m 01s 11nd 
19<>-mosdy kathct; Se(Ond Series, Vol. 1 10 
100 1 nc,v condirlon. \.Vrhc vour best offer to: 
Raymond I'. Minn, Sr.: •ll7 Ridgewood 
TcrT. N.W., Awnu , GA 30318. 

FOR SALE: Soulhern Digcsi woth 1983 
pod,cc pans rod supplcmena Good <0nd1, 
tion. Call (20:!) m·JJOO or wrhc Omk, E, 
Riclmd.<011, P.O. Box 287, Hwmvillc . AL 
ll$o+. 

\Yl!ST US CODE Annomcd l\on:h .. cd 
n""' in 19&2-lndudo 1983 up<b.tc. C'=<-Kl 
Floyd Liluns, P.O. Box 1J+2, Opdib, AL 
j6Soo . Phone: 7•9-.!6<>6, 

FOR SALB: Am Jur ul ; ALR zd, Luer c.uc 
~,jc,,: ALR Jd >nd ALR +lh . Conuc1 
D,vid C: Howbnd. Suite 1•1s. B>nk for 
Snings Building, BirTningh:un, AL Jl20l, 
Phone JZJ·IJll · 

services 

EXAMINA TION OF QUESTIONED 
DO CUMENTS. H,ndwridng, l)'llcwrinng 
and rcli\rcd cxaminationJ. lntc-rnmtionttlJy 
court qu,lific:d expert wuncss. D1plnnme , 
l\rncrit.1n Board of Porcnslc Documc:nt 
E.um iners. Member : /\n1erk"n Sode')' of 
Questioned D0cun1cn1 E,x;uninc.rs. dtc In• 
rcrnarional AsS4..iciarion ror ldcn11fi~rio11, the 
British Forensic Science Sc1de1y, ond the Nm
cion11I Associ;itinn or Crin11111d DcfCn$c 

L.a""...._ Retired Chief Docwncn1 Ex=in · 
er , USA Cl ubon,orics . Hms Mayer 
Cichon. >t& Mcrrymont Dr ., M=ncz. GA 
)0901 . (40+ ) ~+1.6 7. 

BXP E.RT WITNESS/f OXJ COLOGY. 
Bond Cutified Ph .D . Toxicologist with 
ovrr 20)'~-MS patinau apcnmce and over _so 
pccr· n:vi.,,.ed publicuions and abstracts. 
i, ·.1!1.iblc as c,;pcn wimcss ond consultmton 
mitt_cr,. rclatJng to occupition3.l/cn,•iron
mcnr:tl hc:tlth ond produa liability. R./\. 
l'arcn,, Ph.D., O.A.B.T., P.O. Box 1+787. 
Bamn Rouge , LA 701198. Phone S04/766-
noo. 

positions offered 

SElll<1NG EX:Pll RJ SNCEO opplic•ms 
for ~·)'c>r clerlohips, summer, ,~. Upper 
1f}S of Ja,v school class 3nd/or J3,v rc:viev.,; 
excellent writing, research skills. s10,1s6· 
:9,37+. Rcsun1c, trilnscript, and \\1ricing san,. 
pie: Oirceror, Staff Attorney's Office, mh 
Circui, Court of Appc-aJs, J6 Forsyth Street, 
N. W., Adamo, GA 3030,. by December 30, 
1983. 

LEGAL SERVICES Corp . of Alaboma 
sc,,lu licensed momcy for Do1han regional 
ollicc. Send resume and writings>mplc 10 161 
Soulh Oates Sm-ct, Dothm, AL 36301. Al· 
tendon : Eli1.1bcth Hcrbcn , Mmaging At· 
tomey. 

wanted 

US ED BOOKS: Abbama Code, ALR :rd 
(and btcr ed11ions), Ahbanu Digcst. Ah· 
barn• oc Sou,hcm Reporters. >nd m c:spc· 
cuJJy incxpcrui\'< >ct <>f Am Jur >d C:tll Reg
gie ~ .. lhc Abb:una 5121c &r if )'OU 
would Wte co scJJ mv of lh< listed boob. In 
Momgomay , 2119'151J. Or mll-frtt in /\b
b.un>, 1·8<» 39>-j66o. 

misccUaneous 

AUSTRIAN ALPS SKI AND CLE. S998. 
J~nuary 27-l'cb. s. Includes An from At
i•m>/Atuo/FitstClm Ho1eV1 nt. S:tl,burg/+ 
nt. Slopcs/2 nt. Munid,/ Meals. SEMINAR 
COST $2+1 . FOR INFORMATION: 
BACKROAOSflEAN, l'.0. Box 731;. Bir-
1ninghaon, AL JlZlJ. (:ws) 871-6665. 12 hrs. 
approved CLE credit . 

GR.BAT CAMANOB, BritWl Vi~in b· 
J.:u,ds. Howe: wilh islmd•rop p,i>Onmtc \,CW 

of Drake Chmncl & Vngin Gordo. Ma,n 
hou$c md guest house:. Slccpulll . Wh:,Jcr & 
Land Ro,'CI' lndud<J Colo( brochure avail• 
able. Write 10 Jubilee, Bo,#, Mobtlc, AL 
}6601 or all Georgi• ar (>Ol) +3>·1+14. 

All rcquc,lll ror clauificd notice,. ""' ·" be 
submitted <ypcwrittcn ond arc ,ubjcct 10 
•pprov:il. Classified ods mlltt be prcp•id. 
Non-member adve:nlsc.r& \\1i1J r.xc l\ 'C .:i 
complimcnrary copy of Tiu Al•bnmn 
Lno,r.r following publication. Addition•) 
copies are S3.oo, plus postage . 

CLASSIFIBD RATES 
(205) 269-•srs 
Non•mcmbcro of the Abbw, a Store 
Bu: 

SJO.OO per insertion of So words or less 
$.jO per additional word 

Mcmbcn of th e Abbama State Bu , 
No clwgc for d.milicd ad pbccmc:n1 

DEADLINES 

No,-anbcr lj (lmuaty ls.sue) 
J...,u:uy 11 (Much wuc ) 
Mffl:h 11 (l>hy Issue) 
May •s (July Issue) 
July 1,1 (Sq>tcn,bcr luuc ) 
September 11 (Novcmbcr h1uc) 

MAILING INFORMATION 
Please send classified copy ond payn,cn1 
co: 

The Abbam• U\\1'<r Cl:m1ti,'CI< 
r.o. Box .. ,s6 
MomgolllCI)', AL ;6101 

'" 
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Recent Decisions Ctmti11ued from page 319------ -- --

search. The officers cook rwo pieces of 
luggage after fmding some discrepancies 
in the address infonnuion he gave. The 
officers dcaincd che bags for ninety 
minuccs in order tO allow • drug dc:1:ec
tion dog to sniff the b3gs for narcotics. 
On the following Monday, a warrant 
was obtained ond a search ensued. 
Cocaine was found ond the defendant 
was sub5«tuc ntly convicted of posses
sion with iim:nt ro distribu te conrrolled 
subsmnccs . 

The Supreme Court held that the de
fendant's motion co suppress should 
hove b<-cn granted and chat the seizure of 
the respondent's luggage ,v;is unr~=n· 
able within the meaning of the Fourth 
Amcndmcm. Justice O'Connor high
lighted the d~posinvc issue on appeal as 
follows: 

aThcrc is no doubt char the agents 
m2.dc a 'seizure' of Place's luggage 
for purposes of the Fourth 
Amendment when, following his 
refusal to conscnr ro a scarcn, the 

agent told Place: that he was going 
tO take the luggage to a Fcdcr:il 
Judge to =re 15SU211CC of a W,lt· 

r.uu . 

The length of the dcccntion of re
spondent's lugg,ge alone precludes 
the conclusion mat the SClZl.lre was 
unreasonable in the absence of 
probable cause. Although the 90· 
minute detcnticm of respondent's 
lugg,igc is sufficient to render the 
seizure unrcnson:tble, the violation 
WM exacerbated by the f:iilure of the 
agents co nccurnrcly in fonn the re· 
spondcnc of the place ro which they 
were cr:inSP<?rting his luggage, of 
the length of rime he might lie dis
possessed, and whac arrongemencs 
wQUld be_ m3dc for the rccum of the 
lugg:ige if t~e. in\'cstigation dispel· 
led-the suspaaon .n 

Ultirmrcly the Supttmc Courr held 
that the dcccntion of the dcfcndanr's 
luggage went beyond the narrow au
thority possessed by police co detain 
brieOy luggage reasonably suspected ro 
contnin norcotics.o 

New .Admitteea to the Bar who are Interested ln purcha.slng the group 
ptoture or Ce.mJ.ly plot\ll'es ta.ken on the steps 0!1.he Supreme Court Building 
following the October admissions ceremony may do so by contact.Ing Scott 
Photogre.phlo Services , P. O. Box 1361, Montgomery, AL 36102. Phone 
262-8761. 

Wit.h th1a i&11ue of 'l'he Alabama Lawyer those who have purchased 
binder& for Volume 44 wfil nottoe there are no mete.! rods left. !or their next 
laaue . We time to reor<lerl These at.tre.ct.lve Alabama Lawyer binders maybe 
purchased by sending a check for $6 .50 to The Alabama Lawyer. P. 0. Box 
4156, Montgomery, AL 36101. If you are mlseln6 a.n Jssue, there are a 
Um1tec1 number left. which you may buy for •3 .00 per copy, ln.oludlng postr 
e.ge. 

The Lawyer Beferral Service does work! At the end of e. statewide, 
toll-Cree phone line to the state bar, your name will be given to potentlal 
oUents speol.£1o&lly request.Ing a. lawyer 1n your e.rea o!praot loe. Th.e cost 1s 
onJ.y $26 for the entire year, so become e. member of the Lawyer Referre.l 
Service In 1984. For a.n e.ppllce.tion or 1.n!orme.tlon coots.ct the Alaba.me. 
State Bar . The cities o!Blrmlngha.m, MobUe, Huntsville and Tusce.loosa have 
their own Le.wyer Referral Servtces locally . 

Have you moved recently? Uthe answer to that question Is yes , double
oheck th"youhave submittedaoha.nge oraddress totheAle.bam&Sta.te Ba.r. 
If your address ls notohanged,you will not receive your Alabama Lawyer 
or ot.her lmpol'l.antmalllngs from the bar a.&sool.e.tlon. Send your change of 
address t.o The .Alabama Sta.ta Bar, P. 0 . Box 671. Montgomery, AL 36101 . 

Newa fiaeht The Alabama Lawyer needs you t.o keep ua lnformedof news 
1n "your neok of the woods." Please send Ulteresi.tng news to The Ala.bame. 
Lawyer, P. 0. Box 4166, Montgomery, AL 36101. Phone (toll-free) l-800-
392-6660, or 269-1616 In Montgomery. 
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Board of Bar Commissioners Meeting, Montgomery 

1984 

January 1&-20 
AOAA Mld-Wlntet Conference, Birmingham 

January 27-28 
ATLA Mid-Winter Conference, Birmingham 

February &-15 __ 
ABA Midyear Meeting, Las Vegas. NV 

March !HO 
Alabama State Bar Midyear Met.,.,19, Montgomery 

May 1&-19 
YLS Annual Semina,, Sandestin, FL 

July 12·14 
Alabama State Bat Convention, Mobile 

FRI 
Colleciions, 
Birmihgham 
(AICLE) 

4 

FRI 18 
Federal Tax 
Clinic, Tuscaloosa 
(UA) 
Appellate Praciice. 
Birmingham (AICLE) 

Alabama Probate 
Code, 
Birmingham (BBA) 

Real Estate, 
Birmingham (CICLE) 

FRI 11 
TEFRA Changes 
and Pension 
and Profit 
Sharlng Plans, 
Blrmlnghatn (CICLE) 

THURS 24 
TllankSglvlng Day 

' 
THURS 17 
Appellate Practice, 
Montgomory (AICLE) 

Summation and 
Argument, 
Tuscaloosa 
(TTLA) Part 1 
Federal Tax Clinic, 
Tuscaloosa (UA) 

J[L L[A~ 0, ~OLEMAN 
?.OX ,Wb' • 
~ONTGOMERY ALn, JolJ} 

THURS 1 
Focus on the Jury. 
Birmingham (CICLE) 

FRI 2 
Foeus on 1he Jury. 
Birmingham (CICLE) 
Estate PlannJng, 
Birmingham (AJCLE) 

Board 0 1 
Commissk>ners 
Meeting, Montgomery 

FRI 9 
Soeial Securtty 
Disability, 
Binningha,n (CICLE) 

THURS 15 FRI 16 SUN 25 
Summation a.nd 
Argumenl, 
Tuscaloosa 
(TTl.A) Part 2 

Real ESlale Law, Chris1mas Oay 
Birmingham (BBA) 
Irving Younger 
on H"earsay, 
Mobile (MBA) 

Business Torts and 
Alllitrusl Law, 
Birmingham (CICLE) 

SUN 1 FRI 20 THURS 26 FRI 27 
New Year's Day Checklist for 

lnoorporating a New 
Business, 
Birmingham (BBA) 

Sales Lawin 
Alabama, 
Montgomery (AICLE) 

Sales Law in 
Alabama, 
Birmingham (AJCLE) 
Effective Trial 
Techniques, 
Binningham (BBA) 


