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“At Union Bank,

we work hard to
earn your trust.”

—Henry A. Leslie.

President and Chiel Executive Officer

Union Bank works closely with many Alabama
attorneys in the administration of trusts and estates.

Our investment capabilities have increased
dramatically in the past year by the addition of a
state-of-the-art computerized svstem. As Alabama’s
largest independent bank, we control all our
investment processing within the Trust Department to
assure constant attention and complete confidentiality
for your clients.

We invite your questions about Union Bank's trust
services. Our experienced trust officers will be glad to
discuss any business, financial or administrative aspect
of the services we provide.

BANK&TRUS T

60 Commerce Street
Montgomery, Alabama 36104
(205) 265-8201



Federal and State Postconviction
Remedies and Relief
By Donald E. Wilkes, Ir.

In a highly technical and specialized area of the law —

Dental Practice for Trial Lawyers
by Robert L. Pekarsky, D.D.S.

A complete handbook on the subject for trial lewvers. It offers the legal
profession a basic knowledge of the general practice of dentistry , its procedures,
and its specialtics.

indeed, cntical —=this meticulously prepared work is neces-
sary o prachihoners concemed with postconviclion rem-
edies and relief

Social Security Disability Claims—
Practice and Procedure

By Don C, Keenan, Charles R. Ashman
with Patricia A. Lucas, Contributing Editor

564.95

This treatise is important 1o the experienced trial lowyer
handting liability injury actions, the novice lawyer stirting
his own practice and also to thesr paralegals,

Seamen'’s Damages for
Death and Injury

By Jack B. Hood and
Benjamin A. Hardy, |r.

$54.95

An invaluable work which provides the practitioner with an wp-
tosdute handbook in thiscontinually changing nren of the luw, It presents
the basic lnw of damages in seamen’s personal injury and denth cases
in uvery concise and thorough manner
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Covenants subject to a test of
reasonableness

—pg. 306
Many commercial agreements and
employment contracts contain cove-

nants not to compete. Are these restric-
nve covenants valid under Alabama law?

Book review—A Lawyer’s Guide
to Secured Transactions

—pg. 302

A professor at the University of Ala-

bama Law School has authored a new

book on Article 9 of the Uniform Com-

mercial Code. This volume should gain

national recognition in the ficld of se-
cured transactions.

On the cover

John F. Proctor, a partner in the
Scorsboro law firm of Thomas & Proc-
tor, is the photographer of the front
cover harvest scene. Proctor presently
serves on the Board of Bar Commission-
ers representing the 38th Judicial Circuit.
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Hairston

This is my second opportunity to
report to you on the operations of your
Bar since our last annual meeting.

[ am amazed at the amount of the time
that lawyers have been giving to our
profession, The amount of activity
created by our committees has Mary Lyn
Pike working from dawn to second dark.
Owr headquarters building is getting an
cxcellent workout. As one committee
comes in the front door, another is leav-
ing out the back. We might even start
talking about double decking the park-
ing lot.

I will not attempt to report on the
committees here. They will be reported
about on other pages of this and later
publications. They will all be prepared to
report fully ar the Midyear Meeting of
the Bar to be held in Montgomery on
March o and 10, 1984.

Midyear Meeting committee chair-
man Dexter Hobbs of Montgomery re-
ports some exciting plans that are on the
burner. You need to make your plans to
be a part of this exciting part of the Bar's
work.

A Birmingham artorney filed a peti-
tion with the Supreme Court asking the
Disciplinary Rules be revised to permit
lawyer advertising on the T.V. The pro-
gram cnvisioned in the petition is to go

oo

after the early morning crowd tuned in
to a local country music show. Makes
you wonder if the “Breakfast Club” is the
bartlefield that gives rise to many of our
divorces. Our Task Force to Evaluare
Lawyer Advertising and Solicitation and
our Task Force on Disciplinary Fune-
tions are working on the problem (ad-
vertising, not breakfast problems). Their
recommendations will be forthcoming.
We knew this was going to happen.
Several months ago there was an edito-
rial in the Alabama Broadcaster’s Associ-
ation to the rune of “The Alabama State
Bar Is Not Our Friend” that stated a
movement was under way to geta lawyer
to file suit abour this type advertsing.

]
i _ =i
Personally, 'm against lawyer adver-
tising. While it provides an immediate
financial benefit to the advertising

media, it is not likely to do so for the
legal profession. [ recently saw a want ad

in a Nashville paper touting divorces for
$70 plus cost. You just can’t do a profes-
sional job for this return. Society would
be better off if the Nashwille advertser
turned his “skills” toward some other
field. We cut our own throars when we
lower the standards of our profession.

I congratulate Frank Q. Burge on his
selection by the Birmingham Legal Sec-
retarics Association as “Lawyer of the
Year.,” In his selection it was said:

He has gained my admiration, re-
spect and dedication as a lawyer,
boss and friend.

That is pretty powerful advertising.

Thc Task Force to Study the Proposed
Constitution, working under tight time
restraints, did as professional a job as you
can find anywhere. Makes you proud to
be a part of a profession that produces
folks of this caliber. To chairman Harold
(Fish) Herring of Huntsville, and the
rest of the Committee, we thank you.[]

William B. Hairston, Jr.

Navember rofs



M:rnhmhip cards at last—for one

and all! The Alabama State Bar has is-
sued membership cards to its Special
Members for a number of years. Special
Members are those attorneys who are
exempt from the purchase of the annual
license required by Section 40-12-49 of
the Code of Alabama. Generally, Special
Members include those public officials
holding a legal position who are prohib-
ited from the practice of law by virtue
of the office, i.c., judges, district attor-
neys, U.S. antorneys, and persons, who
though admitred to practice law in Ala-
bama, choose to pursue a vocation or
profession that does not involve the
practice of law, but who wish, nonethe-
less, to maintain their membership in the
Starc Bar. Special Members currently
pay dues in an amount of $50. These ducs
are payable berween October 1 and Oc-
tober 31 of each year as arc the annual
licenses.

Those attorneys who are required to
buy the annual license because they do
engage in the practice of law purchase
their license from cither a probate judge
or license commissioner i one of the
sixty-seven counties in the state. Since
the monies are paid to these desi
public officials and ultimately work their
way to the State Bar Trust Fund at the
Capitol, the State Bar Headquarters has
no way of knowing who has purchased
an annual license unril well into the fiscal
year when the State Revenue Depart-
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ment and the State Treasurer make avail-
able the license list. As a resulr, it has not
been possible to issue a membership card
to these persons though we have had
numnerous requests for same.

The 1983-84 year will be different. We
will not be able to issue cach license hol-
der a membership card automatically for
the same reason we have not been able to
issuc them in past years; namely, we
would not know when you had pur-
chased your license until later in the year.
With the beginning of the 1983-84 license
year, however, we will mail to cach per-
son requesting same, and providing our
office with a copy of your current 1983-84
license, a membership card which will
not only bear your name and a certifica-
tion of membership in good standing
but will, in fact, be a facsimile of the
license which is issued o you by the
appropriate authority.

There will be no charge for this card.
All you need do 1s write requesting same
and providing proof of purchase of your
1983-84 license,

The most frequent need advanced in
support of a membership card is for
identification purposes for an attorney
to identify him or herself when visiing a
client in cither a jail or onc of our state
penal insttutions.

These cards could be issued automan-
cally upon payment of your license fee if
in fact the monies were paid directly to

Alabama State Bar Headquarters as is
the case with the special membership
dues.

Those new admittees to the Bar, who
are required to neither purchase the
license or pay special membership dues
(all persons admitted subsequent to
October 1, 1982, are currently exempt
from the payment of any state dues) may
write to this office and request a mem-
bership card.

All actomeys are required to purchase
an annual license from the state if en-
gaged in the pracuce of law between the
dates of October 1 and Ocrober 11 of each
year, unless otherwise exempt. It is not
unusual when we receive the list from
the Revenue Department to find be-
tween 400-600 lawyers who have failed
to purchase these licenses. [t is not in-
frequent that an atromney’s right to ap-
pear in court is now being challenged by
cither the judge or an adverse party when
it is discovered that the person does not
hold a current license.

All attorneys are reminded that while
they may be exempt from the purchase of
the state license, usually municipal
licenses carry no exemption, and even
though an arromey may have been ad-
mitted subsequent to October 1, 1982,
liabiliry for the purchase of a local license
artaches with admission to the Bar. You
should check with your local licensing
authority in this regard. [ ]

Reginald T. Hamner
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Robert L. Potts

I)mfcmﬂr Don Baker of the University of Alabama Law
School faculry has taken another step toward establishing
himself as the preeminent authority in the United States on
Article ¢ of the Uniform Commercial Code. His recent
book, A Lawyer’s Basic Guide to Secured Transactions, pub-
lished by the American Law Institute and American Bar
Association Committee on Continuing Professional Edu-
cation, firmly establishes him as the leginmate successor to
the late Professor Grant Gilmore, whose classic treatise,
Security Interests In Personal Property, is currently being
revised and updated by Professor Baker pursuant to an
agreement with Professor Gilmore before his death.

To appreciate the significance of Professor Baker's new
book, one must put it in historical perspective. It is a recent
part of one of the grear success stories in American legal
history, the saga of the Uniform Commeraal Code.

The idea of a Uniform Commercial Code was conceived
in 1940 by William A. Schnader of the Pennsylvania Bar,
while he was president of the National Conference of
Commissioners on Uniform State Laws. Previous “un-
iform™ acts relating to commercial transactions, dating from
1896, had become outdated because of new patterns in
commercial activity, lack of universal acceprance by stare
legislatures, and non-uniform amendments, both legislative
and judicial.

The Code, after the American Law Institute agreed to
co-sponsor it with the National Conference of Commis-
sioners on Uniform State Laws, was nurtured by its chief
reporter, Professor Karl N. Llewellyn, and his equally able
wife, Soia Mentschikoff, associate chief reporter. From
1944 through 1951, an editorial board of nine members
labored to produce the Arst official draft. (The principal
draftsmen of Article ¢ on Secured Transactions were Grant
Gilmore and Allison Dunham.) This collaborative effort
restlted in the 1952 Offical Text of the Code, which was
promptly adopted by Pennsylvania. New York then con-

A Lawyer’s Basic
Guide to Secured
Transactions

By
Donald W. Baker

ALI-ABA
Philadelphia, Pennsylvania 1983. Pp. 342

ducted an intensive study of the Code which resulted in the
1957 Official Text. Minor revisions occurred in 1958 and 1062,
resulting in the 1962 Official Text. By 1968, the Code had
been adopted by forty-nine states, the District of Columbia
and the Virgin Islands. Louisiana, due to its Civil Law
heritage, was the only non-conforming state.

The permanent editorial board for the Code, established
in 1961, spent a great deal of ime and. effort revising Article g,
in the late 6os and carly 7os. The revision was undertaken
because the conceprually revolutionary approach to secured
transactions in personal property and fixtures, adopted by
the original draftsmen of the Code, created some problems
in application and resulted in numerous non-uniform
amendments to Artcle 9 in vanous jurisdictions. In 1972, a
revised Article 9 was incorporated into a new 1972 Official
Text of the Code.

Revised Article 9 has now been adopted by forty-two
jurisdictions. Alabama adopted Revised Article o during
the 1981 Regular Session of the Alabama Legislature, aftera
Commirttee of the Alabama Law Institute, of which Profes-
sor Baker was the reporter, studied revised Article 9 in
depth from 1975 through 1978, It became effective in Ala-
bama on February 1, 1982. See Baker, An Overview of the
Proposed Amendments to Article o of the Alabama Uniform
Commercinl Code, 42 Ala. Law. 51 (1981).

Professor Baker’s new book is nationally significant be-
cause it is the best concise trearment of revised Article 9 now
on the law book market. It is written specifically for the
busy practitioner and student, to give them, in concise and
easy to understand terms, readily available information on
secured transactions in personal property and fixtures. In
the work there is an amazing amount of information clearly
and logically organized in orderly and functional fashion.
Some of the positive attributes of the book include the
frequent use of diagrams and illustrations (especially in
connection with the complex subject to prioritics) a com-

10z
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prehensive table of contents, an explanation of the policy
behind the rules, and a limited number of forms. One of the
most helpful areas of the book is a ten-page section on
rescarching Article 9 problems, which contains an up-to-
dare bibliography.

The book 1s basically one of statutory analysis. The au-
thor discusses very few cases interpreting Article ¢ and has
included no discussion of the Alabama vaniations in Article
9, since the book addresses a national audience.

However, all substantive and procedural aspects of se-
cured transactions are examined in considerable depth in
the book. Included are sections on types of collateral, crea-
tion of the security interest, perfection of the security inter-
est, priorities, the Article ¢ creditor versus the bankruprey
trustee, multiple state transactions, and default.

Professor Baker has brought credit both to himselfand to
the University of Alabama School of Law with the publica-

tion of this monograph. It should be acquired for every law
library, large or small. []

Robere L. Potts, reviewer of A Lawyer’s
Basic Guide to Secured Transactions, is
a practicing atterney and partver m the
Law firm of Pocts, Young, Blasingame ¢
Sutile, i Flovence, In addition to serving
as corvent chairman of the Corporation,
Banking and Business Law Sectwom of the
Alabama State Bar, and as chajrman of
the Alabama Seare Board of Bar Examin.-
e, b sevved ni a member of the Alabama
Law Institute Commitree on Revised Arty-
ri;3 of the Alabama Uniforrm Commerceal
Code
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Where there’s
a will...

Now there’s an
easier way.

AmSouth Bank's new Will and Trust Form
Book provides a complete and up-to-date
compilation of will and trust forms to make
your job easier and faster. In addition,
extensive commentaries are helpful in the
design and implementation of various estate
plans, These forms reflect ERTA, TEFRA
and recent revisions in the Alabama Probate
Code and will be updated periodically to
insure continuing accuracy,

To order your Will and Trust Form Book,
send your check for $25.00 payable to
AmSouth Bank N.A. to the Trust Division al
any of the addresses below, or contact the
AmSouth Estate and Trust Planning
Representative in your area,

Am3outh Bank MN.A.
P. O. Box 1128
Anniston, AL 35201
236-8241

AmSouth Bank MN.A

P. O. Box 11426
Birmingham, AL 35202
326-5390

First MNational Bank of Decatur
P. O. Box 1488

Decatur, AL 35601

353-0941

The American Mational Bank of Huntsville
P. O. Box 507

Huntsyille, Al 35804

533-5000

The American Mational Bank &
Trust Company ol Mobile

P. O. Box 1628

Maohile, AL

694-3211

Alabama National Bank o
Montgomery Alabama
P. O. Drawer 431
Montgomery, AL 36101
834-9500



In the past several weeks not a
day has come and gone without
news regarding the new proposed
constitution, which passed the Ala-
bama Legislature during the regular
session, Many questions immediately
were voiced concerning the proposed
document which was set to come
before the voters of the state on
November 8. It follows that the most
often heard were “Whar does it say?”
and “How can the public vote for, or
against, a document they know
nothing about?”

Shortly after those initial questions
were being asked, another very'im-
portant question arose—"Will the
constitution be placed on the ballo:™
At the ume this publication went to
press, the Alabama Supreme Court
was hearing oral arguments in the
lawsuit Rick Manley, a state repre-
sentative and bar commissioner,
broughr against the State of Alabama
(the source of this question) and a
decision would not be reached for
several days.

One of those expressing concern
about the uncertainty of the contents
of the proposed constitution was Ala-
bama State Bar President William B.
Hairston. He added yet another
question to the numerous others—
“What can the Alabama State Bar
do?” Hairston took action. On Au-
gust 12, he appointed a 22-member
task foree, chaired by Harold Her-
ring of Huntsville, to study and
evaluate the s7-page document. He
called a press conference and told the
news media of the bar associarions
plans to tell the voters of the state
whar was before them.

The task force, composed of attor-
neys knowledgeable in Alabama Con-
sututional Law, got to work on the
proposed constitution in both ple-
nary scssions and sub-committee
mectings. The task force’s last meet-
ing was held on Monday, Ocrober 3,
in Birmingham, four days before

their final report was o be given w
the Board of Bar Commissioners.
Although the group had agreed not
to discuss the report until the Friday
mecting, newspapers the following
morning indicated the task force had
rejected the document by a 14-1 vote,
No details of the report were given.

On Friday, October 7, when the
task force met to make their final re-
port, the press was invited to attend.
Harold Herring commended the ef-
fort and diligence of the 1983 legis-
lature, in particular those legislators
on the Senate Committee on Gov-
ernmental Affairs and the House
Commirttee on Constitution and
Elections, and their legal advisors, on
their work in producing the pro-
posed new constitution. He said
their product is a significant step in
constitutional revision; however, the
task force found the proposed con-
stitution seriously deficient in
enough of its important provisions to
warrant its rejection by the people,
should it be submitted 1o a vore.

The task force conducted an amicle
by article comparison of the pro-
posed constitution of 1983 with the
applicable provisions of the Con-

Following the October 7 commyissioners meeting where the Task Force to Evaluate the

stitution of Alabama of 1901 as
amended. They determined what
changes had been made and the sig-
nificance of the changes.

The following are some of the
changes the task torce reported:

1) A change to the Declaration of
Rights could be construed to
exclude s and entities previ-
ously covered, such as minors, cor-
porations and other legal entitics;

2) a change in the Taxation and Debt
Limitation article could raise ques-
tions abour the security of the state’s
bonded indebtedness and artend o
result in an increase in the rate of
Interest;

3) a change to the section relating to
the lative Department would
allow the legislature to authorize
lotteries or gift enterprises for
charitable purposes; an

4) a new provision could confer
standing on any citizen o assert
constitutional issues in state court
in cases where no standing to sue
would otherwise exist.

Those interested in a complete copy
of the task force’s report may write the
Alabama State Bar, P. O. Box 671,
Montgomery, Alabama 36101

u e sl

Propesed Constitution gave their veport, Jim Merlini of Alabama Information Network
(ALANET) questions Larry Dumas (seated) and, chairman of the task force, Harold
Herving about particular porvtions of the docioment,

T Alsbama Lawyer




COVENANTS
NOT TO
COMPETE
IN
ALABAMA

Michael L. Edwards

Michael L. Edwards is a partner in the
Birmingham law firm of Berkmvitz, Lef
kovies, Isom, Edwards @& Kushmer. He re-
cetved both bis undevgraduate and law de-
Jgrees from the University of Alabama.

106

This article discusses situations in
which one person or entity covenants
not to compete with another person or
entity. The enforceability of such a
covenant is restricted by statute in Ala-
bama and many other states. Even when
the covenant is of a type not expressly
disallowed by the statute in Alabama, it
still is subjected to a test of reasonable-
ness. An attempt is made in this article to
present examples of different situations
in which such covenants have been used
and subsequently considered by the
courts. However, the reader should re-
member that there is no paucity of au-
thority in this area and thar no attempe
has been made in this article to cite all the
cases. As one court noted regarding the
law on this subject:

This is not one of those questions
on which the legal researcher can-
not find enough to quench his
thirst. To the contrary there is so
much authorty it drowns him. It is
a sea—vast ana' vacillating, overlap-
ping and bewildering. One can fish
out of it any kind of strained sup-
];_crt for anything, if he lives so long,.

his deep and unsettled sea per-
raining to an employee’s covenant
not to compete with his employer
after termination of employment is
really Seven Seas . . ..

Arthur Murvay Dance Studios of Cleveland
p. Witter, 105 N.E.2d 685, 687 (Ohio
C.P. 1952), quoted in Hill v. Rice, 259
Ala, 587,67 So. 2d 789, 793 (1953). At
least one judge faced with the dury of
deciding a case involving a covenant not
to compete declined to embark upon this
“Seven Seas” of authority:

Because of a demanding caseload,
family responsibilities and a desire
to consider other martters in life, this
court has been dissuaded from
reading all of the available au-
thorities.

Unpublished memorandum opinion
entered in Consultants & Desygners Inc. v.
Butler Service Group, Inc., No. CV 80
PT-0754-8 (N.D. Ala. Nov. 3, 1981).

The Alabama stature applicable to
covenants not to compete provides that:

(a) Every contract by which anyone
15 restrained from exercising a law-
tul profession, trade or business of
any kind otherwise than is provided
by this section 1s to that exrent void.

(b) One who sells the good will ot a
business may agree with the buyer
and one who is employed as an
agent, servant or employee may
agree with his employer to refran
from carrying on or engaging in a
similar business and from soliciting
old customers of such employer
within a specified county, city or
part thereof so long as the buyer, or
any Fermn deriving title to the
good will from him, or employer
carries on a like business therein.

() Upc-n or in anticipation of a dis-
solution of the partnership,
partners may agree that none of
them will carry on a similar business
within the same county, city or
town, or within a specified part
thereof, where the partnership
business has been transacted.

Ala. Code § 8-1-1 (1975). This statute is
copied verbatim from starutes enacted in
Califormia and Oklahoma, so cases con-
struing the statutes in those jurisdictions
are persuasive authority. Yost v. Patrick,
245 Ala. 275, 17 So. 2d 240, 243-44
(1944). The Alabama statute begins in
subsection (a) by making void all con-
tracts by which anyone is restrained from
excrcising a lawful profession, trade or
business. In analyzing a problem in-
volving a covenant not to compete gov-
erned by Alabama law, one should begin
with the proposition thar all such con-
tracts are void, except as subsections (b)
or (c) exempt the covenant from the
blanket prohibition of subsection (a).
Actions on confracts containing coven-
ants not to compete, in addition to con-
sideration of the enforceability of the
covenant itself, are subject to the same
defenses as any other contract action.
See, e, Advance Industrial Security v,
William [. Burns International Detective
Agency, 377 F.2d 236 (5th Cir. 1967)
(covenant void because party secking
enforcement had not qualified to do
business in Alabama); McNeel Marbie
Co. v. Robinetre, 259 Ala. 66, 65 So. 2d
221 (1953) (covenant void because
signed on Sunday).

While this article focuses chiefly on
the validity of covenants not to compete,
practitioners should be aware that liti-
gation in this area often includes other
claims asserted in connection with the
covenant. For example, in James §.
Kemper & Co. Southeast v. Cav & As-
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sociates, Inc., 17 ABR 2756 (July 1,
1983}, the former employer sued its
former employee and his new employer,
asking for injunctive relief to enforce the
covenant, damages against the former
employee for breach of contract, and
damages against the new employer for
knowing and intentional interference
with the contractual relationship.
The Supreme Court of Alabama ruled
that the former employee was liable for
damages for breach of contract and the
new employer was liable for damages for
intentional and knowing inrerference
with the contractual relationship be-
tween the plaintff and its former em-
ployee. In addition to damages, injunc-
tive relief to enforce the covenant was
ordered.

For purposes of discussion, the cov-
enants not disallowed in Alabama may
be divided into two categories: (1)
employec-employer and (2) sale of the
good will of a business or parmership
dissolution. However, courts in Ala-
bama have considered the applicability
of the above statute in other contexts. In
Hibbertt Sporting Goods v. Biernbaum, 391
So, 2d 1027 (Ala, 1980), the court con-
sidered a landlord’s agreement with the
tenant not o lease space in a shopping
center to another sporting goods store.
The court upheld the covenant, stating
that:

“Every contract . . . which at all re-

o

injuriously affect -

lh!'::: it m;y affect a &ﬂc :

individuals engaged in a like busi-

ness does not render it void.”
391 So. 2d ar 1029. Sec also, Alabama-
Tennessee Natuwral Gas Co. v, City of
Huntsville, 275 Ala, 184, 153, So. 2d
619 (1963) (contract giving city exclu-
sive rights o sell gas within county up-
held).

Employer-Employee Covenants

Frequently employees will agree not
to compete with their employer after the
termination of their employment. These
contracts usually are restricted as to time
and ternitory. If they are not so re-
stricted, the court itself will define the
restrictions (sec discussion below). Ala-
bama courts look with disfavor on con-
tracts restraining employment, because
such restraint tends not only to deprive
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the public of efficient service, but risks
impoverishing the individual and mak-
ing him a charge ar the expense of the
taxpayer. White Dairy Co. v. Davidson,
283 Ala. 63, 214 So. 2d 416, 419
(1968 ). The Supreme Court of Alabama
asks these questions in determining the
reasonableness of a contractual provi-
sion in restraint of employment:
Is the purpose to be obtained a fair
and conscionable one; will it do
greater harm to the employee than
good to the employer; and, if it is
reasonable as between the parties,
does it so injm_-iuushv affect the pub-
lic as to make it void as against pub-
lic policy?

214 So. 2d ar 419-20.

In DeVoe v. Cheatbam, 413 So. 2d
1141 {Ala. 1982), the court held that, in
addition to the previously announced
requirements, the employer must have a
“protectable interest” tw be enforced
through the use of a covenant. In the
DeVoe case, the employer hired an in-
experienced employee and trained the
employee to install vinyl tops on au-
tomobiles, The employee later was dis-
charged and the employer sought to
enforce a restrictive covenant prohibit-
ing the employee from working for a
competitor for five years within a fifry
mile radius of Decatur. The court held
that the restriction was not enforceable
because the employer had no protectable
interest, noting that in order for a pro-
tectable interest to cxist, “the employer
must possess ‘a substantial nighr in its
business sufficiently unique to warrant
the type of protection contemplated by
la] noncompetition agreement.” ™ The
court stated that:

DeVoe learned no more than the
normal skills of the vinyl top instal-
lation trade, and he djc;, not engage
in soliciting customers. There 15 no
evidence that he either developed
any special relationship with the
customers or had access to any
confidential information or

secrets. A simple labor skill, without
more, is simply not enough to give
an cm a substantial protecta-
ble right unique in his business. To
hold otherwise would place an
undue burden on the ordi la-
borer and prevent him or her

supporting his or her family.

413 So. 2d at 1143, Sec also, Cullman
Broadcasting Co, v. Bosley, 373 So. 2d
B30, 836 (Ala. 1979); Restatement

{Second) of Contracts § 188 comment b
(1981).

The contract must be mumually bind-
ing and provide consideration to the
employece as well as the employer in
order t be enforceable. In Hill v. Rice,
259 Ala. 587, 67 So. 2d 789 (1953), the
employee dance instructor agreed not to
compete after termination of his em-
ployment, but the employer in the con-
tract before the court did nor agree to
provide the employee with any
minimum hours or compensation. The
court held that such a contract lacked
mutuality and remanded the case to the
circuit court for a determination as to
whether reasonable employment in fact
had been provided to the employee be-
fore the relationship terminated.

The fact thar the convenant not to
compete was made at some point after
the employment commenced does not
necessarily render it invalid for lack of
consideration. In Daugltry v. Capital
Gas Co., 285 Ala. 89, 229 So. 2d 480
(1969), a gas company sued its former
branch manager-routeman to enforce a
contract not to compete signed after the
employment had commenced. The em-
ployment relationship continued for
cight months thercafter, at which time
the employee left voluntarily. The su-
preme court held that the “continued
employment™ of the employee after the
signing of the covenant constituted suf-
ficient consideration. The covenant was
enforced by injunction, because the em-
ployee knew his former employer’s cus-
tomers, who were located in hard-to-
find rural arcas. However, in Mason
Corp. v. Kennedy, 286 Ala. 639, 244 So.
2d 585 (1971}, the court considered a
case in which the covenant had been
signed after seven years of employment;
the salesman employee was terminated
seven months after signing the covenant.
The employee was forced to sign another
restrictive covenant after termination
before being given money to which he
was entitled under the employer’s profit
sharing plan. The supreme court af-
firmed the trial court’s denial of an in-
junction requested by the employer,
noting that the former employee had not
competed with the employer for a period
of two years and four months after his
termination. Sec also, Robimson v. Com-
puter Sevvicenters, 346 So. 2d 940 (Ala.
1977) (covenant signed after employ-



ment commenced; injunction denied
employer, because at the time the con-
tract was signed, the employer intended
to terminate the employee as soon as a
replacement could be found).

In accordance with the wording of the
Alabama starure, which allows restrictive
covenants only as to “an agent, servant
or employee,” no covenant not to com-
pete by an independent contractor will
be enforced. In Premier Industrial Corp.
v. Marlow, 292 Ala. 407, 295 So. 2d 396
{ 1974), the court refused ro enforce such
a covenant, holding that the covenantor
was an independent contractor, not an
employee. To distinguish an indepen-
dent contractor from an employee, the
court noted that an employer retains the
right to direct an employee in the man-
ner in which business is done as well as
the result to be achieved. Sccalso, CeC
Products v. Fidelity & Deposit Co. of
Maryland, 512 F.2d 1375, 1377 (5th
Cir. 1975); Blalock v. Perfect Subscription
Co., 458 F. Supp. 123 (8.D. Ala. 1978),
affd, 599 F.2d 743 (5th Cir. 1979).

Despite the restrictive language used
in the above Alabama decisions, the Ala-
bama courts have enforced covenants
not to compete by employees in numer-
ous cases, See, £49., James 5. Kemper &
Co. Southeast v. Cox & Asociates, Inc.,
17 ABR 2756 (July 1, 1983) (vice
president for Alabama); Callman
Broadeasting Co. v. Bosley, 373 So. 2d 830
(Ala. 1979) (radio announcer);
Courington v. Birmingham Trust Na-
tional Bank, 347 So. 2d 377 (Ala. 1977)
(restrictive covenant in bank’s employee
profit sharing plan enforced); D. B.
Clayton & Associates v. McNanghton, 279
Ala. 159, 182 So. 2d 890 (1966) (tax
return preparer); Parker v. Ebsco Indus-
fries, 282 Ala. 98, 209 So. 2d 383 (1968)
(vice president-national sales manager);
Stokes v. Moore, 262 Ala. 59, 77 50. 2d
331 (1955) (branch manager of small
loan company); Rush v. Newson Exter-
minators, 261 Ala. 610, 75 So. 2d 112
(1954) (pest control technician); Slay .
Hess, 252 Ala. 455, 41 So. 2d 582
(1949) (pest control technician);
Shelton v. Shelron, 238 Ala. 489, 192
So. 55 (1939) (dry cleaning routeman};
Dixon v. Roval Cup, Inc., 386 So. 2d 481
(Ala. Civ. App. 1980) (coffee salesman).

Alabama courts will not enforce any
contract provision restricting the prac-
tice of a profession. This refusal to en-
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force such contracts is based upon the
provision inAla. Code §8-1-1(a) (1975)
that “Every contract by which anyone is
restrained from exercising a lawful pro-
fession . . , otherwise than is provided
by this section is to that extent void.”
Meither subsection (b) nor subsection
(c) of the statute exempt contracts re-
stricting the practice of a profession
from the declaration in subsection (a)
quoted above that such contracts are
void. Moreover, in Odess v. Taylor, 282
Ala. 389, 211 So. 2d 805 (1968), the
court refused ro enforce a covenant by an
employee doctor not to compete with
the employer doctor on the additional
ground thar an injunction must protect
the interest of society as a whole, and
that the acute shortage of physicians and
surgeons in Alabama made the covenant
not to compete unenforceable as being
contrary to public policy. In Associated
Surgeons v. Watwood, 295 Ala. 229, 326
So. 2d 721 (1976), the court held void
as a restraint on the practice of a profes-
sion a provision for liquidated damages
in the event the doctor employee com-
peted after termination of his employ-
ment.

In defining “profession,” the Supreme
Court of Alabama in Odess v. Taylor, 282
Ala. 389, 211 So. 2d 805, 812 (1968),
quoted from Dean Roscoe Pound’s The
Lawyer from Antiguity to Modern Times:

The term refers to a group of men

pursuing a Jearned art as a common

calling in the spirit of a public
service—no less a public service be-
cause it may incidentally be a means
of livelihood. Pursuit of the learned
art is the purpose. Gaining a liveli-
hood is incidental, whereas, m & busi-
ness or trade it &5 the entire purpese.

211 So. 2d ar 812 (emphasis supplied).

In Gant v. Warr, 286 Ala. 387, 240
So. 2d 353 (1970), the court held thara
certified public accountant is a profes-
sional and that any contract provision
restricting the practice of such a profes-
signal is void. In Burkert v. Adams, 361
So. 2d 1 (Ala. 1978), the court held that
a public accountant who is not a certified
public accountant also is a professional.
However, in Dobbins v. Getz Exter-
minators of Alabama, 382 So. 2d 1135
(Ala, Civ. App. 1980), the court held
that a pest control technician is not a
professional, rejecting the argument that
the technicians were accorded such
status by a statute referring to them as

“persons engaged in professional ser-
- ]
vices.

Sale of the Good Will of a Business
or a Partnership Dissolution

Subsection (b} of the Alabama statute
permits the seller of the good will of a
business to agree with the buyer to re-
frain from carrying on or engaging in a
similar business. Subsection (c) of the
Alabama statute provides that partners
upon or in anticipation of a dissolution
of the partnership may agree that none
of them will carry on a similar business
where the partnership business has been
transacted. Alabama courts considering
covenants not to compete executed in
such situations have not been nearly so
restrictive in construing such covenants
as the courts have been in construing
covenants exccuted by employees. This
probably is due to the fact that covenants
executed in connection with the sale of
good will or the dissolution of partner-
ships are done so by individuals capable
of arms length bargaining and who usu-
ally receive greater consideration for
their covenants than do employees.

In order for a covenant not to compete
to be valid when executed in connection
with a sale of a business, it is not neces-
sary that the contract of sale specifically
state that the transaction is a sale of good
will. In Maddex v. Fuller, 233 Ala. 622,
173 So. 12 (1937), the court held that it
is sufficient if the contract is clear that the
buyer is raking over a going business.
However, a covenant not to compete in
the sale of a business must be express,
because there is no implied covenant not
to compete when such a sale is being
made. Joseph v. Hoplins, 276 Ala. 18,158
So. 2d 660 (1963) (sale of optometry
business).

The party secking enforcement of the
covenant must be the party for whose
benefit the covenant runs, InjJ. L. Davis,
Inc. v. Christapher, 219 Ala. 346,122 So.
406 (1929), plaintff purchased the
good will of an insurance business from
defendant. The defendanr seller agreed
not to compete in the sale of fire, tor-
nade and theft insurance, Plainff buyer
subsequently sold the business to a third
party, but then broughr the action itself
to protect the third party’s rights. The
supreme court affirmed the trial court’s
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denial of relief, holding that relief will be
granted only at the instance of the owner
of the good will.

A merger of one corporation into
another can be a sale of good will. In
First Alabama Banchares v. MeGabey,
355 So. 2d 681 (Ala. 1978), the court
considered a transaction in which a local
bank was merged into a holding com-
pany. The major stockholder, who also
was the president of the local bank,
agreed not to compete with the holding
company, but then violated his coven-
ant. The former stockholder-president
contended that his personal sale of stock
to the holding company was not a trans-
fer of the good will, which he said was
owned only by the corporation itself.
The court rejected this contention,
holding that the stockholders of an Ala-
bama corporation are the equitable
owners of the assets of the corporation
and can themselves transfer these assers,
including the good will.

Just as contracts restricting the prac-
tice of a profession by professional em-
ployees are void, so also are such con-
tracts void when executed by a profes-
sional in connection with the sale of a
business. In Thompson v. Witk, Reimer &
Sweet, 391 So. 2d 1016 (Ala. 1980), an
accountant sold her accounting business
and agreed not to compete for a period
of time, during which she was to receive
a share of the profits from the purchaser.
The contract specifically provided thar
the payments were not for good will.
The purchasers failed to make the pay-
ments and the scller sought damages.
The court held void the covenant not to
compete and the provision for payments
for such covenant, citing its previous
cases holding contracts restricting the
practice of a profession ro be void. The
court rejected the seller’s contention that
these provisions of the Alabama statute
were unconstitutional as an unreason-
able classification.

Reasonableness of Restrictions as
to Territory and Time

The Alabama statute requires thar a
contract executed in connection with the
sale of good will or by an employee be
limited to “a specified county, city or
part thereof so long as the buyer . . . or
employer carries on a like business
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therein.,” A covenant not to compete
exccuted in connection with the dissolu-
tion of a parmership must be limited to
“the same county, city or town, or . ..
part thereof, where the partnership
business has been transacted.” Even
though the singular word “county™ is
used in the starute, a restricion may
cover a wider area if reasonable. McNeel
Marble Co. v. Robinette, 259 Ala. 66, 65
So. 2d 221, 223 (1953). The Alabama
courts have been flexible in limiting the
effect of a covenant to a reasonable time
or territory even if the restrictions in the
contract itself are not so limited. In Yosr
r. Patrick, 245 Ala. 275, 17 So. 2d 240
( 1944), the court considered a covenant
executed in connection with the sale of a
business which contained no territonial
or time restrictions. The court held that
such a contract would be enforced for a
reasonable time and within a reasonable
geographic arca. In Ivey v. Massey, 262
Ala. 365, 78 So. 2d 926 (1955), the
contract provided for a restriction over a
large geographic area, but the proof at
trial was that the business whose good
will was sold operated only within a
smaller area, The court held that an in-
junction could be issued restricting the
covenant to the geographic area proved
to be reasonable at trial.

What constitutes a reasonable geo-
graphic area depends upon the proof of
what protection the business needs. In
Dauglstry v. Capital Gas Co., 285 Ala. 89,
229 So. 2d 480 ( 1969), the court lim-
ited the territonial restriction to be en-
forced by injunction to one county in
which ninety percent of the employer’s
customers were located. In James S.
Kemper & Co, Southeast v, Cax & As-
sociates, Inc,, 17 ABR 2756 (July 1,
1983), the court held the employer was
entitled to an injunction including the
entire state, In Parker v. Ebsco Indnstries,
282 Ala. 98, 209 So. 2d 383 ( 1968), the
court held that the geographic area sub-
ject to the restriction covered the entire
United States, except for those states
west of the Rocky Mountains.

Few Alabama cases discuss what
peniod of time is reasonable for a valid
restriction. Covenants executed in con-
nection with the sale of the good will of a
business were enforced for five years in
Tyson v. United States Pipe & Foundry
Co., 286 Ala, 425, 240 So. 2d 674
(1970), and in Forst Alabama Bancshares

v. McGabey, 355 So. 2d 681 (Ala, 1978),
In Mason Corp. v. Kennedy, 286 Ala. 639,
244 So. 2d 585 (1971), the court re-
fused to enforce a five year covenant
against a former noting that
he already had refrained from competing
for two years and four months im-
mediately following his termination.
Other Alabama cases and the period of
time the restriction was enforced include
James 5. Kemper & Co. Southeast v. Cox
& Associates, Inc., 17 ABR 2756 (July 1,
1983) (vice president for Alabama; two
years); Daughtry v. Capital Gas Co., 285
Ala. B9, 229 So. 2d 480 (1969) (gas
branch manager-routeman; two years);
Parker v. Ebsco Industvies, Inc., 282 Ala.
98, 209 So. 2d 383 (1968) (vice
president-national sales manager; one
year); Slay v. Hess, 252 Ala. 455, 41 So.
2d 582 (1949) (pest control technician;
by implication, five years held reason-
able, casc was before the count
only for review of grant of preliminary
injunction); Dixon ». Royal Cup, Inc.,
386 So. 2d 481 (Ala. Civ. App. 1980)
(coffee salesman; one year). For other
cases on this subject, see Annot., 45
ALR. 2d 77 (1956) and Annot., 61
A.L.R. 3d 397 (1975).

Remedies for Violation

The normal remedy for one secking o
enforce a covenant not to compete is an
injunction prohibiting the covenantor
from violating the agreement. Sec 9.,
First Alabama Bancshares v. McGahey,
355 So., 2d 681 (Ala. 1978). An injunc-
tion can be issued even if the contract
allows liquidated damages. Maddax v.
Fuller, 233% Ala. 622, 173 So, 12, 14
(1937). Although one Alabama case
holds that damages and an injunction
will not be awarded for the same viola-
tiﬂﬂ‘ Sﬂﬂ P MW. Iﬁz Nﬂ. 9. 77 So.
2d 331, 334 (1955), a more recent case
holds that damages and injunctive relief
can be awarded in the same case. James 5.
Kemper & Co. Southeast v. Cax & As-
sociates, Inc., 17 ABR 2756 (July 1,
1983). A new employer also may be en-
joined from employment of the
covenantor in violation of the covenant,
Daughtry v. Capital Gas Co., 285 Ala. 89,
229 So. 2d 480 (1970), or may be as-
sessed damages for interference with the
covenant, James S, Kemper & Co., South-
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enst v. Cax & Asoc,, Inc., 17 ABR 2756
(July 1, 1983).

Law to be Applied

Quite often, a contract of employment
or other contract might provide thar it is
subject to the laws of one state, but per-
formance is in another state. The court
considered such a situation in Blalock ».
Peafect Subsaription Co., 458 F. Supp.
123 (S.D. Ala. 1978), affd, 599 F.2d
743 (5th Gir. 1979), in which a maga-
zine salesman agreed not to compete
with the publisher after termination of
the relationship. The contract provided
that it was subject to the laws of the
Commonwealth of Pennsylvania. The
magazine salesman was an independent
contractor, but this fact would not affect
the validity of the covenant under the
laws of Pennsylvania. However, as noted
above, a covenant not to compete by an
independent contractor is void under the
laws of Alabama. The court in Blalock
held that, since the contract was to be
performed in Alabama, it was subject to
Alabama law because the Alabama stat-
ute [Ale. Code § 8-1-1 (1975)]
states the “fundamental policy” of Ala-
bama and thar Alabama has a “materially
greater interest” than Pennsylvania in
regulating the provisions of such a con-
tract to be performed in Alabama,

Antitrust Implications

A number of federal courts have found
that post-employment agreements not
to compete, or those ancillary to the sale
of a business, can violate Section 1 of the
Sherman Act, 15 US.C. § 1. Eg.,
Lektro-Vend Corp. v. Vendo Co., 660 F.2d
255 (7th Cir. 1981), cert. demsed, 102 8.
Cr. 1277 (1982) (covenant ancillary to
sale of business upheld; case provides
good summary of the law in this arca.);
Newburger, Loeb & Co. v. Grogs, 563 F.2d
1057, 1082 (2d Cir. 1977), cert. denied,
434 U.S. 1035 (1978) (brokerage firm
partners’ noncompetition clause up-
held); Golden v. Kentile Floors, Inc., 512
F.2d 838, 843-44 (5th Cir. 1975) (cov-
enant providing for forfeiture of de-
ferred compensation if former employee
competes upheld). There appear to be
no cases which actually hold such a cov-
cnant to be a Section 1 violaton, how-
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cver. See Bradford v. New York Times Co.,
501 F.2d 51, 59 (2d Cir. 1974).

Such reserictive covenants are subject
to the “rule of reason,” rather than being
illegal per se. National Society of Profes-
sional Engincers v. United States, 435
U.S. 679. 689 (1978); Lekiro-Vend
Corp. v. Vendo Co., 660 F.2d 255 at 365;
Alders v. AFA Corp. of Florida, 353 F.
Supp. 654, 656 (S.D. Fla. 1973), aff'd
mem., 490 F.2d 990 (5th Cir. 1974)
(covenant ancillary to sale of business
upheld). In applying the rule of reason to
covenants not to compete, the courts
consider much the same factors as are
applied in determining “reasonableness”™
under state law. Under the rule of rea-
son, however, an adverse impact on
competition, rather than simply an in-
jury to a competitor or the employee,
must also be proved before 2 violation of
Section 1 can be found. E.g., Lektro-Vend
Corp. v. Vendo Co., 660 F.2d at 268-69;
H&B Equipment Co. v. International
Harvester Co,, 577 F.2d 239, 246 (5th
Cir. 1978) (discussing requirements of
the rule of reason in a different facrual
context).

Conclusion

As may be evident from this arricle, it
often is difficult to predict where a tial
court may draw the fine line between
reasonable protection of an employer’s
or purchaser’s business and undue
hardship. Where there is a protectable
interest to be served by a restrictive cov-
cnant, courts have the power o limit
unreasonable ime and temmitory restric-
tion and enforce them as modified. In
such cases, it is generally safe, when rep-
resenting employers or purchasers, to
seck and enforce covenants drawn as
broadly as is belicved necessary to pro-
tect the business. Where there is some
doubt as to whether a protectable inter-
est would be found, the anotrust au-
thorities must be considered in deciding
whether to seck or enforce a covenant at
all. While this article is in no way
exhaustive, it is hoped that itsembarka-
tion on “one sea” of authority will pro-
vide some guidance in these decisional
processes and some assistance to counsel
who may be drawn in after litigation
commences. [_]
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The Dean of The University of Alabama
School of Law serves us chief academic and
administrative officer of the only state
supported law school in Alabama. The Dean
has primary  resporsibility  for  the
administration of an academic program thar
serves 500 studenes and engages approximately
25 full-time faculty members. The Dean of the
Law School has academic rank at the level of
professor and is a member of The Universtity
of Alabama Council of Deans.

The Law School is located in Tuscaloosa, on
the 15,000 student main campus of The
University of Alabama. It is fully accredited by
the American Bar Association and the
Association of American Law Schools and
maintains a chapter of The Order of the Coif.
The Law School is housed in a new $12 million
building with a library that contains 200,000
volumes. It supports four student-edited
publications: The Alabama Law Review,
The Journal of the Legal Profession, The Law
and FPsychology Review, and The American
Journal of Tax Policy. The Law School also
conduers an ABA accredited Graduare Tax
Program in Birmingham,

Housed within the Law School Building are
severnl related organizations: the Alubama
Law Institute, the Institute for Contlnuing
Legal Education, and the Center for Public
Law and Service.

The School is state supported, with a public
commitment to regional leadership. In
addition, it is supported by its own endowment
and an annual giving program E:ncipntnd in
by its alumni, members of the Bar, and other
friends

QUALIFICATIONS:

Candidates for the deanship must be
dedicared 10 excellence in professional
educarion. Candidates should be experienced
in the legal community and have an
established record of achievement, preferably
as teachers and scholars. Candidares must be
able to work with, and command the respect
of, faculty, students, administrarors, suppor
staff, alumni and friends of the Law School.
Prior experience in law practice, business, the
judictary, or law school administration could
be helpful, but is not essential,

The position will remain open uniil filled;
however, nominations and apphications should
be submitted by November 15, 1983,
MNominations and applications should be
submitted o professor James D, Bryce,
Chairman, Dean Search Committee, P.O,
Box 1435, University, Alabama 35486,

THE UNIVERSITY OF ALABAMA 18
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Lump sum payments

aren't the only way to settle

a personal injury
claim.

Alternative:

STRUCTURED
SETTLEMENTS

By thinking, not just quoting annuity rates, Howard Weil's
Financial Services professionals examine ways to assist legal
counsel in designing an appropriate settlement package.

We'll explore investment alternatives such as tax-free
municipal bonds, annuities, and obligations of the US.
Government. We'll also consider the uses of third party
assignment, performance bonding, trusts, and even post-
settlement financial planning,

Experience experience.

CALL (504) 588-2789
W. Christian Shumate. Vice President

r-.'ﬂ e H-liii'ﬂll-ﬁlﬂ--1
Howard, Weil, Labouisse, Friedrichs
INCORPORATED
W. CHRISTIAN SHUMATI hﬁl('

M Carondelet Street, New Orleans, LA 700130

Pm always open o o better way fo per the job done. Tell me
more about structuring settlements as an alternative o (umgp
sum payments

PN

Addres

City State Lip

Businiss Phone

o
[ L L L L

Thie only New York Stock Exchange Momber headgaartered in the mid-South




Don’t shortchange yourself
on CLE hours

The CLE Annual Report of
Compliance form, mailed to
Alabama State Bar members in
September, contains an error. While
posting credits of those who have
already returned their forms, we
found that many of the carryover
hours were calculated
incorrectly—probably as a result of
the misstatement on the form.

Those who have not returned their
CLE compliance form need to alert
themselves to line five under “1083
Credit Summary,” which reads as
follows:

“Heours in excess of 12 earmed in 1083
to be carried forward for credit in
1084."

“This is a misstatement of Rule +.B
of the Rules for Mandatory
Continuing Legal Education. Line
five should read as follows:

“Extra credits earmed in 1083 to be
carried forward for credit in 1984

If rwelve or more credits were
carried forward from 1982, twelve of
those credits will be used to meet the
1983 requirement. Any credits in
excess of twelve from o8z will be lost
due to the one year limit on
carryover of credits earned in a given
year. All credits emrmed but not needed
in 1983 may be carried forward for
1984, These credits must, however,
be reported and designated as credits
to be carried forward for 1084. If
they are not reported in 1983, they
will be lost.

If less than twelve credits were
carried forward from 1982, credits
earmmed in 1983 will be added to them
to meet the current twelve hour
requirement. Any remaining credits
camed in 1983 may then be
designated as cn:ch to be carried
forward for 1984. As above, if they
are not reported in 1083, they cannot
be used to meet the 1984
requirement.

Birmingham bar exec
appointed delegate to NABE

Beth Carmichael, executive
director of the Birmingham Bar
Association, has been appointed as a
delegate to the ten-mem
Execurive Committee of the National
Association of Bar Executives
(NABE).

On October 4, 1983, Carmichael
became one of the four bar
executives, clected nationwide, that
sCrve as to the NABE. She
will fill the unexpired term of a
former local bar executive from the
Memphis Bar Assocation.
Carmichael joins es Terrence
M. Mur[:ihy of the Chic Bar,
William J. Carroll of the New York
Bar, and Robert |. Elfers of the
Oregon Bar,

Nominations open for
distinguished service to
justice award

Nominations for the second annual
Edward J. Devirt Award for
Distinguished Service to Justice are
now open, according to an
Comp: spnnmt 2 Fnﬂupuzzmd %

any, ro It
will be made to a living federal judge
who is deemed to have made
extraordinary contributions to the
advancement of the cause of justice.

Any person may submit
nominations, which should be in
writing and include supporting
material. This material might cite a
federal judge’s scholarly writings,
leadership in improving court
administration, effectiveness in
improving discovery practice, or
accomplishment of any professional
activity contributing to the
advancement of justice. All members

of the federal judiciary appointed
under Article {ll of the Iubon
are eligible.

The award, which carmies an
honorarium of $10,000, 15 made o
call atrention to the significant
contributions made to the country by
the federal bench. Tt was created by

“Bar “Briefs

Woest in 1982 in recognition of the
longtime distinguished services of
Edward ]. Dewitt, who has spent
thirty-six years in the District of
Minnesota, mostly as chief judge and
now as senior judge, and w
himself made substantial
contributions to the cause of justice.
Judge Devirt, along with two
other judges from f courts, will
select the award winner for 1983.
Recipient of the Edward ]. Devirt

Award for 1982 was the Honorable
Albert B. Mans, senior 'l“dg‘“f the
U.S. Court of Appeals for the Third
Circuit. His distnnguished career
spanned forty-six years of service. He
was selected for the award by Jud
Devitt, along with Judge Gerald B.
's['juﬂat of Cﬂ;c Eleventh E.irmit l:':.am-:i

ugrcm: urt Justice Byron R.

ite. ’

Nominations for the 1083 award
should be submitted by December 31,
1983, to: Devirr Distinguished Service
to Justice Award, P.O. Box 43810, St.
Paul, MN ss164.

Unauthorized practice of law
by title company

In a decision rendered on
September 23, 1983, the Alabama
Supreme Court construed I
34-3-6, Code of Alabama 1975, which
defines the “practice of law,” to bar a
title company from conductin
closings and filling in the bl on
preprinted deed forms, The Court
rejected the argument that Section
34-3-6 was constitutionally infirm
because it violated the ti
company’s right to duc process. In a
concurring opinion, Chief Justice
Torbert cautioned that the majonty
opinion should not be read as
imposing a blanket ﬁgﬁng rf:llau a
title com is engaged in the
umumum pngfc: of law when
conducting a closing of a real cstate
transaction. Rather, the ific acts
constituting the unauthorized

practice of law must be
on a case by case basis,

Phillip W. Norwood, individually
and as chairman of the Unauthorized

F1F ]

Novemdrer 1p83




Practice of Law Commitree of the
Alabama State Bar, filed a petition
for a writ of quo warranto initiating
this action in the circuit court of
Coffee County.

Two new rules of criminal
procedure proposed

The Supreme Court of Alabama,
on October 3, 1983, gave its tentative
approval to two new rules of
criminal procedure. Temporary Rule
7 uf‘ al by State from Pre-trial
R 'npg%ci.s based on Rule 15.7 of the
recommendations by the Court’s
advisory committee on criminal rules.
Temporary Rule 18 (Discovery) is

on Rule 16 of the advisory
committee’s recommendanons.

The full text of these two
p rules as tenratively
approved will be published in the
Southern Reporter advance sheet.
Interested persons will have unul
December 14, 1983, 1o inform the
Court of any comments or criticisms
regarding these two rules. Comments
should be addressed to the Clerk of
the Court, P.O. Box 157,

Mont ry, Alabama 36101

If the Court, following the cut-off
date for comments, gives its final

proval, the rules would become

ctive March 1, 1984,

A7n

Wood appointed district
judge
On Monday, August 1, 198
Phillip Wood was swom in as
district judge of Aurauga County. He
was appointed by the governor to
assume the post uacm:g by the
retirement of Judge James Loftis.
Wood received a B.A. degree from
Aubum University and is a 1977
graduate of the University of

Alabama School of Law. Prior to his
appointment, he had been in privare
practice in Prattville for five years.

Future Alabama lawyers
proving themselves top-notch

The Student Bar Association
(SBA} at Cumberland School of Law
is making people sit up and rake
notice.

Ar the American Bar Association
R‘LBM Annual Mecting held in

1 in Atlanta, the Cumberland
SBA was voted most ourstanding in
the nation by the Law Student
Division of the ABA.

Other national laurels included the
first place SBA Project Award for is
freshman orientation program, and,
for the eighth time in ten years, they
received the Best Law Day Award.
Crockett Cobble, president of the
Cumberland SBA, brought further
recognition to the school when he
was elected president of the National
Student Bar Association.

Cobble, a senior from Chattanooga,
Tennessee, 18 the second Cumberland
SBA president to serve in the NSBA's
top post. He succeeds former
Cumberland S5BA president Bamney F.
Lovelace, Jr., a 1083 admittee to the
Alabama State Bar now practicing in
Decatur,

Real estate lawyers beware

An increasing cause of malpractice
claims in the area of real estate
practice is the failure of attorneys to

ive required notice to the Internal
venue Service before farcdminﬁ on
roperty subject to a federal tax lien
Eccu’un ?4:58!1}{:} of the Internal
Revenue Code provides for
notice in nonjudicial sales where the
et o oyt Al
Ui w
ke The e it Saitan
is to prevent discharge of federal tax
liens Ey reason of foreclosure before
the United States has the
to proftect its interests.

Poi?mmalw R.:E«rmuc Code also
provides that failure to satisfy the
notice requircment will (1) prevent
the disturbing of th:*fnw:mmmr‘s
interest irrespective

foreclosure, and (2) promote the
government’s tax lien to senior
status.

This legal malpractice claims alert
1s provided as part of the Bar's
continuing risk management
program.

Bar’s response to pro
change inngpc]]thc’ nﬁed
requested

The Standing Committee to the
Su;l;mnc Court on the Alabama
Rules of Appellate Procedure would
like o receive comments from the

bar ing a proposed amendment
to m. AERXI‘, which has been
suggested by the Alabama Shorthand
rters Association.
¢ basic changes would provide
that the record on aﬁcal, mcluding
both the clerk’s record and the
reporter’s ;r;:'ns?r:pr:, be on km”f
paper instead o -size r; that
thrﬁ;-:mrd be buucnggl on ﬂll:a[%%thand
side instead of the top; and that the
ages be numbered in the upper
righthand corner instead of in the
cm'[t'l":lr at the ey
c pro changes would
mnfﬂnﬁ mP(:hc n:quirEﬁmrs of
pers on appeal in the Federal
LiFts, as cd by the Judicial
Conference of the United States.
They would, however, result in an
:;Enm 1|.'E|irmc of about mfgl:-l
C COUTT
every 200 mlm record
on appeal. This estimate is based on
25 lines per page on letrer-size paper
and 30 lines per page on legal-size
paper, resulting in 40 additional
pages for each 200 page volume of
the record on appeal. Using the fec
of $1.65 per page, as provided for in
Rule 40 of the Rules of Judical
Administration, this would amount
to an increase of $66 per volume.
This estimate does not take into
account the additional space thar
wotld be lost by binding the record
on the lefthand side instead of ar the
top.
All comments concerning the
changes ﬂm% sent
ore December 31, 1983, to:

Walter J. Merill

Merrill, Porch, Doster & Dillon
P.O. Box s8o

Anniston, AL 36202

The Alsbama Lawyer
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Can handle another

The Lawyer Referral Service,
operated by the Alabama State Bar,
continues to enjoy a very favorable
success with both clients who use the
service and those la who are
gzacl members. According to Gale

inner, lawver referral secretary,
approximately 380 referrals are made
cach month and that number
continues to increase, This number
does not include Birmin,

Mobile and Huntsville which have
local referral services,

Although most counties are
represented on the panel, there are
no lawyers who belong ro the
Lawyer Referral Service in the
following counties: Bibb, Bullock,
Cherokee, Chilton, Cleburne,
Conecuh, Coosa, ércnahaw, Geneva,
Greene, Hale, Henry, Lowndes,
Marion, Monroe, Perry, Pickens,
Randolph, St. Clair, Sumter and
e R

a \ Ay
client secking to employ an attomey
in these counties through the referral
service has to be referred to an
artorney in an adjacent county, but,

. in the judicial circuir in
which the client’s problem exists.
Lawyers in countics without panel
members are losing fees to attomeys
in the adjacent counties; furthermore,
clients are having to travel substantial
distances o obrain advice when
they would prefer to have matters
handled by local attorneys.

The service cannot a referral
to an attomey who does not belong
to the service. Those attomeys
interested in joining the La
Referral Service should call Mrs.

Skinner for an application at
1-800-392-5660. She will be glad to
answer any questions concerning the
service.
Help yourself and the residents of

guur county by joining the Alabama

tate Bar Lawyer Referral Service for
the 1984 year.

4

Supreme court selects clerk

On November 21, 1983, Robert G.
Esdale (Bob) of Birmingham will be
making a move to Montgomery where
he will make his new home in the
Office of the Clerk of the Stg)urcMc
Court of Alabama. He will fill the

ition vacated when the Honorable
. 0. Sentell retired on June 30, 1982,

Esdale is a uate of the
University of Alabama. He received
his LL.B. from the University of
Alabama School of Law in 1954 and
bﬁiﬁm private practice that same year.

ale comes to the court after having
served as vice-president and general
counsel of Homecrafters Centers, Inc.,
(formerly Moore-Handley) for the
past ten years.

Since J. O. Sentell's retirement,
Dorothy Norwood has served as

acting clerk of the court. She will
continue to serve in the capaarty of
depury clerk. Norwood has been
employed by the court since 1960.

Lawyer challenges
advertising rules

Birmingham lawyer R.B. Jones is
challenging Alabama State Bar rules
that restrict artorney’s advertising to
the print media. He has petinoned
the Su Court of Alabama to
a DR 2-102 to allow lawyers to
advernise in the broadcast media.

He says the rule allowing lawyers
to run certain ads in the pnint media
but not on radio or television is
unconstmtonal.

Before petitioning the court, Jones
had requested an ethics opinion from
the bar's general counsel. In his
request, Jones stated that the

sed ad would be run on

imingham’s Channel 6 during the
Country Boy Eddic Show which is
televised weekdays from s:00 am. to
6:30 p.m. He was advised that his
proposed ad would violate
disciplinary rules which expressly
limit advertising to the print media.

The Supreme Court has referred
the petition to the Board of Bar
Commissioners for its comments and
recommendations. The bar's Task
Force on Disciplinary Functions and
the Task Force to Evaluare Lawyer
Advertising and Solicitation,
appointed by President Bill Hairston,
will study the bar's advertising rules
and make recommendations as to any
changes that need to be made, if any,
in the rules.

SMITH-ALSOBROOK & ASSOC.
EXPERT WITNESS SERVICES

aCﬂ'?'QOH & gm::gow;‘n, 5nc.

FOREST MAMNAGERS & CONSULTANTS

*Machine guarding

«Traflic accident reconstruction
+Tire consulting

sindustnal accsdents
«“Construction accidents
«Satety and procedure analysis
Firg & arson investigation

BOBBY D. SMITH, B.S., J.D., President
P.O. Box 3064 Opelika, AL 36801 (205) 749-1544

P. O. Box 2143
Mebile, Alabama 36652

Phone 438-4581
Area Code 205
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The Contemporary Litigation Series consists of
expertly written handbooks and treatises on
specific types of cases and aspects of courtroom
practice. Titles now available in the Series
include:

FEDERAL CRIMINAL TRIALS, by James C. Cissell,
1983
The practical, courtroom reference for constitutional
protections, federal criminal procedure and the rules
of evidence.
935 pages, hardbound . ....ocvniniviiiiia, $50.00°

SPEEDY TRIAL: FEDERAL AND STATE PRACTICE,
by Robert L. Misner, 1983
A comprehensive volume designed for quick and
thorough research of the relevant statutory and case
law.
828 pages, hardbound ...........covvinine

THE METHODS OF ATTACKING SCIENTIFIC
EVIDENCE, by Edward ]. Imwinkelried, 1982
A complete text describing and illustrating both
admissibility and weight attacks on scientific evidence.
547 pages, hardbound ..................... $40.00*

EYEWITNESS IDENTIFICATION, by Lawrence Taylor,
1982
Designed to aid the trial attorney in conducting direct
or cross-examination, Addresses the psychology
involved, the applicable law, and the examination
techniques used.
303 pages, hardbound ............. ... $35.00%

MANAGING ANTITRUST AND OTHER COMPLEX

LITIGATION, by William W Schwarzer, 1982
Addresses problems of complex litigation and offers
techniques for identifying issues, controlling
discovery, and reducing complexity of trials.
464 pages, hardbound ........... ... ... ...

Other titles in the Contemporary
Litigation Series include:

CONSTRUCTION SCHEDULES, by Michael T.
Callahan and H. Murray Hohns, 1983
Appx. 325 pages, hardbound

DISCOVERY IN CONSTRUCTION LITIGATION, by
Michael T. Callahan and Barry B. Bramble, 1983
441 pages, hardbound ......... oo

MILITARY CRIMINAL JUSTICE: PRACTICE AND
PROCEDURE, by David A, Schiueter, 1982
Blé pages, hardbound ...............c00nn,

HANDLING ZONING AND LAND USE
LITIGATION: A PRACTICAL GUIDE, by Craig A.
Peterson and Claire McCarthy, 1982
769 pages, hardbound

MICHIE COMPANY
1

Publishers of the Code of Alabama

for customer service contack:
JAMES R. SHROYER
P.O. Box 717
Pelham, Alabama 35124
(205) 326-9899

*plus shipping, handling and sales tax where applicable




Birmingham Bar Association

The Birmingham Bar Association wound down a long,
hot summer with a “Pink Crustacean” party for its
members on September gth, Unfortunately all who
attended were not able to partake of the shrimp since, in
2 1/2 hours, 300 pounds of shrimp and five kegs of “suds”
were consumed. “The Committee” promises not to turn
away any member ar the festivities scheduled for December
9 in conjunction with the BBA Annual Meetng.

Despite the hear and seemingly unendless summer, BBA
committees have continued their dedicared service to the
association. Mid-year reports reveal that the Grievance
Committee has investigated 130 complaints filed against
lawyers; the Ethics Committee has responded to nine
inquirics; the Fee Arbitration Commitree has resolved two
fee disputes; the Speakers Burcau has arranged
approximately seventy-five speaking engagements in
addition to the usual “Law Day” speeches; the Memorial
Committec is in the process of memorializing seven
members who passed away this vear; the Criminal Justice
Committee is preparing for a new lawyer onentation
seminar; the Membership Committee has recommended
approval of fifty-cight new members; and, the CLE
Committee has sponsored eighteen seminars with two
additional seminars planned for November and December.

As mentioned above, the Annual Meeting and elections
will be held on Friday, December 9, 1983, This will be a
special meeting in that several different groups of
individuals will be honored for their service to the
association.

Cullman County Bar Association

The Cullman County Bar Association has recently elected
officers for the 1983-84 year. They are:

E11a)

President: Julict G. St. John
Vice president: Ralph Bland

So far as we know, Juliet St. John is the first woman
artorney to serve as president of a local bar association in
Alabama.

St. John

Dale County Bar Association

Recently elected officers of the Dale County Bar
Associanon are;
President: Robert H. Brogden
Vice president: Stanley Gamer
ecretary: Fred R. Steagall
Treasurer: Bob Lanier

On September 22, 1983, in preparation for the dedication
and open house of the new courtroom addition of the
thirty-third judicial circuit Dale County Courthouse in
Ozark, the Dale County Bar Association held a joint
luncheon with the Geneva County Bar Assocanion. Judge
Sam Taylor, of the Alabama Court of Criminal Appeals,
was guest speaker for the occasion.

Following the luncheon, the group adjourned to the
Dale County Courthouse to take part in the dedication of
the new courtroom facilities. Circuit Court Judge P.B,
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MecLauchlin, Jr. welcomed those in arrendance; the
invocation was given by Dale County Probate Judge
William Snellgrove; and the presiding judge in new
Courtroom No. 3, the Honorable Charles L. Woods,
dedicated the new facilities. Judge Sam Taylor, also making
dedicatory comments, referred to the new courtroom as a
workroom where “the end product is justice™ and Dale
County Commissioner Don Turner cut the ribbon.

Other local and state dignitaries artending the ceremony
included State Senator Foy J. Covington, Jr.,
Representatives G. James Sasser and Nolan Williams,
District Court Judge Val L. McGee, and Districe Court
Judge George A. Black.

Thanks arc cxtended to Candice A. Sullivan, Mary M.
Woods, and Rachel L. Hood who prepared refreshments
for this very special occasion.

Cirewit Court Judge Charles L. Woods (33rd Judscial Circuit)
loolks on as Don Turner, chasrman of the Dale Cosnty Contmission,
cuts the ribbon at the dedication ceremony for the new courtroom
addstson in the Dale County Cowrthouse.

Dallas County Bar Association

The Dallas County Bar Association celebrated Law Day
with a luncheon at the Tally Ho Dinner Club on May 3,
1983. At the meeting the Bar honored veteran Selma
artorney Harry W. Gamble for his many years of active
service in the practice of law and to the bar. Speaker for
the meeting was Alabama State Bar Executive Director
Reginald T. Hamner, who spoke to the members of the
bar on the activitics of the State Bar Association and
current matters and activities of interest to the State Bar.

On May 19, 1983, the Dallas County Bar Association held
its annual meeting. The following officers were clected:

The Alabama [asyer

President: C W. Blackwell, Jr.
Vice president: Charles H. Moms 111
v/ Treasurer: John E. Pilcher

The association made a monetary contribution, at the
behest of former Dallas County Bar Association President
M. Alston Keith, Jr., to help enable the moving of the law
office of James Martin Calhoun (1805-1877) to Heritage
Village near Sturdivant Hall in Selma. The structure was
donated to the Selma-Dallas County Historic Preservation
Society by Judge Calhoun's grear-grandson Andrew P.
Calhoun, Jr.

The Dallas County Bar Association held a quarterly
meeting on October 11, 1983. Speaking to the bar was Alex
Jackson of the Alabama State Bar Association, who spoke
on disciplinary matters and proceedings.

Huntsville-Madison County Bar Association
Recently elected as the 1983-84 officers of the
Huntsville-Madison County Bar Association are:
President: Harvey Morris
Vice president: William Griffin

ary: er
Treasurer; Laura Jo Wilboum

Mobile Bar Association

At the August monthly meeting of the Mobile Bar
Association, Ben H. Kilborn was unanimously elected vice
president of the MBA, filling the vacancy created by the
death of H.P. Feibelman, Jr. Our guest speaker was the
Honorable Edward E. Carnes, assistant attorney general,
chief of Death Penalty Division and draftsman of Alabama
Death Penalry Statute,

The Mobile Bar Association sponsored a four-day exhibit
of the Magna Carta in conjunction with THE BRITISH
FAIRE which was held in Mobile October 1 and 2,
co-sponsored by the Mobile Branch of the English
Speaking Union and the City of Mobile. Members of the
Young Lawyers and the MBA Auxiliary gave of their ime
to “sit” with and answer questions about the Magna Carta
while it was on display here in Mobile.

Dr. C. Warren Hollister, professor of history at the
University of California, and one of the world's foremost
scholars on the Magna Carta, was the featured speaker at
the MBA’s September monthly meeting. Dr. Hollister
spoke on the 768-year-old treaty, the “Great Charter,”
which affirmed important legal principles that now are
entrenched in democratic law,

We welcome the following new members to the MBA:
Sheryl T. Dasco, |. Gregory Fagan, G. Edgar Downing, R.
Boyd Miller, Desmond B. Toler, Jay W. Weber, John .
Furman, George C. Garikes, Gregory J. Robinson, Franklin
G. Shuler, Jr., Richard A. Wright, Susan §. Leach and
John Day Peake, Jr.

unr



Montgomery County Bar Association

Since the Montgomery County Bar Association last
reported, much activity has raken place.

At the August luncheon meeting the Honorable M.
Lewis Gwaltney, United States Magistrate, made an
informative presentation on “Ineffective Assistance of
Counsel.”

Diane Davenport, a freclance video operator, presented
the program “Use of Video in a Law Pracrice” at the
September mecting of the MCBA. The membership is
reminded that the MCBA owns video equipment located ar
our association’s office and can be leased by bar members
for $so for the first hour and 825 for cach addinonal hour.,
The person leasing the equipment is responsible for
obtaining a qualified operator. Gloria Waites keeps a list of
qualified operators ar the MCBA office.

The association’s annual barbeque was held on
September 24, 1983, at the Sports Acres facility with
Country’s Barbeque furnishing the food. Over 150 members
and guests artended and the affair was a great success.

In other local bar projects, Larry Kloess has undertaken a
project to prepare a composite of pictures of all our past
bar presidents. This composite will be displayed both in the
Courthouse and the Montgomery County Bar Association
office. Winston Shechan, also, continues his excellent job in
leading and conducting our Continuing Legal Education
Program.

THANKS FROM MALS

The Montgomery Association of Legal Secretaries
would like ro thank H. Mark Kennedy, circuit judge of
Montgomery County; Randall Morgan, H. E. (Chip)
Nix, Jr., and Robert C. Black of Hill, Hill, Carter, Franco,
Cole & Black; Robert D. Segall of Copeland, Franco,
Screws and Gill; and Jeanette Harris, Julie Ewing, and
Mark Chambless of Judge Kennedy’s office for their par-
ticipation in making our Annual Night-In-Court a success
once again. The mock trial was held October 7, 1083, ar
7:00 p.m. in the Montgomery County Courthouse in
honor of Court Observance Week. Students from area
high schools and colleges were invited and actually par-
ticipated in the jury trial. Although the shoplifter/
defendant was found guilty by the jury and everyone
cnjoyed the courtroom antics, the hard work of all partici-
pants and the Legal Education Committee of MALS made
the evening informative as well as entertaining.

Local Bar Meeting Schedules

Geneva County Bar Association: Regular luncheon
meetings of the Geneva Counrty Bar Association are held on
the first Monday of each month at the Chicken Box Res-
taurant in Geneva. Members of the state bar are invited to
artend the meeting which begins at noon.

Houston County Bar Association: Regular meetings of
the Houston County Bar Association are held the fourth
Wednesday of every month ar 12:00 noon at the Sheraton
Inn in Dothan, Visiting members of the State Bar and
judiciary are invited to attend the meeting without reser-
varions.

Huntsville-Madison County Bar Association: The
Huntsville-Madison County Bar Association meets the
first Wednesday of the month ar 1z:15 p.m. at the
Huntsville Hilton.

Lee County Bar Association: The monthly luncheon
meeting of the Lee County Bar Association is held on the
third Friday of each month ar the Auburn-Opelika area
Elk’s Club.

Mobile Bar Association: Monthly meetings of the
Mobile Bar Association are held the third Friday in cach
month at the Mobilian, located at 1500 Government
Boulevard. All artorneys, local and visiting, are invited to
attend the meeting and luncheon. No reservation is re-
quired.

Mobile Bar Association Women Attorneys: The regular
monthly luncheon meeting is held the first Tuesday of
cach month ar the International Trade Club. No reserva-
tion necessary,

Montgomery County Bar Association: The monthly
meetings of the Montgomery Bar Association generally
are held the third Wednesday in each month at 12:00 noon
at the Whitley Hotel.

Local bar associations can have their regular monthly
meetings listed by sending a notice to The Alabama
Lawyer, P.O. Box 4156, Montgomery, Alabama 36101
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INTRODUCING YOUR STATE BAR
ENDORSED CARRIER...ICA

A broader policy, Superior
benefits. Higher standards for
the professional handling of
claims. That's why vour state
bar exclusively endorsed the
professional liability program
offered by Insurance
Corporation of Americai

r

Because attorneys own and Caorporation of America, 4295
operate [CA. we understand the San Felipe, P.0O. Box 56308,
needs of other attorneys. And we Houston, Texas 77256, Phone
specialize solely in the field of 1-800-231-2615.

professional liability insurance.

r.lfl,lnl.] Are now !I"IHLH‘I"(I }!_'n"
another carrier or are not now m
protected, contact [nsurance



ALABAMA SUPREME COURT
PRACTICE—AVOIDABLE
ERRORS AND OVERSIGHTS

By Bruce J. McKee

Bruce |. McK e recetved his undevgraduate degree from the University of Alabama and
J.D. degree from Columbia University School of Law. He, presently, is working on a Master of
Laws degree at the University of Vivginia after having served as staff attorney to the chief

Justice of the Supreme Court of Alabama.

TH; article is the vesult of informa-
tion gathered during the past several
months in my capacity as a staff attorney
within the Supreme Cowrt clerk’s office.
My job duties requirved that 1 see almost
every brief, petition, motion, and record
filed with the Court (“Court” is used to
refer to the Alabama Supreme Court).
My comments do not pretend to reflect
the opinion of the Conrt and are not to be
taken as authoritative.

These remarks are primarily divected
to young practitioners with little appel-
late experience. Hopefully, experienced
attorneys will also find these hints and
warnings valuable as reminders. My in-
tent is to serve the Bar by alerting

lawyers to commeon pitfalls in appellate
practice, theveby helping them to im-
prove their appellate advocacy skills and
to avoid dismissal or sanction.

The article is divided into two parts.
Part One concerns five broad categories
of jurisdictional problems that can result
in dismissal or transfer of the appeal. The
[five sections, and their subsections, ap-
pear in approximate order of the prob-
lems’ relative frequency. Part Two con-
tains some loosely connected comments
principally divected to ervers and viola-
tions of form in briefs. For further study,
I recommend a book by the Alabama Bar
Institute for Continuing Legal Educa-
tion, Alabama Appellate Practice (1o7y)
(enrrently undergoing vevision).

PART ONE:
JURISDICTION

Final Judgment

(a) Language of Adjudication. Many
appeals are dismissed for lack of a final
judgment. Rule s8(b), A. R. Civ. P,
states that no formal language s re-
quired to create a final judgment as long
as the order, considering the whole rec-
ord, indicates an intention to adjudicate.
Thus, deciding whether an order meets
the standards of final judgment is a
question of individual case analysis.
Often, the only judgment entry is a
cryptic abbreviation on the case action
summary sheet or an unsigned, typed
copy of a minute book entry. The
Court’s advisory committee on civil pro-
cedure has recommended that Rule s8(b)
may be amended to require ar least the
judge’s signature or initials on the judg-
ment entry.

One commeon example of insufficient
judgment language is a dated bench note
entry signed by the judge reading, “Jury
and verdict for the plainaff and against
the defendant for the sum of $20,000.”
There is no entry of judgment by the
court, only a statement of the jury ver-
dict. Additonally, judgments in mulo-
ple party litigation are often unclear be-
cause the judgment uses the word “de-
fendants” rather than spelling out the
name of each defendant against whom
judgment is entered.

Another common problem is an oral
directed verdict. In a case involving
multiple defendants, the judge may
grant a directed verdict for one defen-
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dant at the close of the evidence. This
cvent may be apparent from the tnial
transcript, but the order granting the di-
rected verdict may not be reduced to
writing by the judge. To avoid a final
judgment problem, the interested artor-
ney should ask the judge to sign such an
order for the clerk’s record. Otherwase,
to avoid dismissal, the appellate court
must find that the record as a whole
indicates a clear intention to adjudicate
as to all the parties and claims.

(b) Rule s4(b), A, R. Civ. P. As most
of you are aware, the most prevalent type
of dismissal is based on the lack of a valid
Rule s4(b) order. In litigation involving
multiple parties and/or multiple claims,
any order(s) adjudicating fewer than all
the parties and claims is not appealable
unless the tnal judge makes “an express
determination that there is no just reason
fordelay and . . . an express direction for
the entry of :udgmmt * Rule s4(b). The
rcquin:mmt most often omitted is the
cxpress determination thar there is no
just reason for delay. For example, the
Court recently dismissed an appeal for
lack of a final judgment, although the
artempted s4(b) order read as follows:

“Plaintiff's motion for certifica-
tion o ul|'|.m:lg,|11n:n'.' having been filed

and duly considered, it is hereby,

ORDERED, ADJUDGED,
AND DECREED rhar said mo-
tion should be and hereby is,

Fh‘mtcd, and the prior of
court rendered on iulv 19, 1982,

in favor of the plaintiff and

the defendants is hereby deemed a

final adjudication of the issues

between those partics and subject

to appeal.”

It is the duty of appellant’s attorney to
make certain there is an appealable
order, If the attempred 4(b) order does
not contain the proper language, present
the trial judge with a proposed order that
is in correct form. Remember that valid
s4(b) orders create final judgments as to
the parties and claims involved, and any
appeal as to these parties and claims must
be taken within 42 days. To be safe, one
may wish to file a notice of appeal, even if
one believes the s4(b) order is nor valid,
s0 as to make the judgment final. Finally,
note that a judgment in an action that is
severed pursuant to Rule 1, A R Gv. P,
can be final without regard to
whether there is still pending any pro-
ceeding in the other portion of the se-
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vered action, bur cases involving sepa-
rate trials under Rule 42, A. B. Civ. P,
require s4(b) orders to make final a
judgment which does not dispose of all
claims as they relate to all partics. Key v.
Robert M. Duke Insurance Agency, 340
So. 2d 781 (Ala, 1976).

(c) The Abandoned Counterclaim.
Counterclaims are sometimes neglecred
in the course of lirigation, The defendant
may not scriously press the counterclaim,
and the trial court may never enter an
order denying the counterclaim. In this
situation, the final order and the trial
transcript may make no mention of the
counterclaim. Absent a s4(b) order, is
the judgment final? In Postons v. Gaddis,
372 So. 2d 1009, nor (Ala. 1979), the
Court concluded “that when no evi-
dence is presented concerning a claim,
the court’s oral charge to the jury makes
no mention of such claim and judgment
1s rendered on all other 1ssues presented
and covered by the oral charge, then the
judgment will be considered a final
judgmient as to all issues.” The problem,
of course, can be avoided if the lawyer
bringing the appeal rakes care to examine
the clerk’s record and obtains any neces-
sary written orders from the judge de-
nying or striking such abandoned coun-
terclaims.

(d) Rule 6o(a), A. R. Civ. P. During
the pendency of an appeal, a lawyer may
discover that a party or claim was not
clearly adjudicated by a wnitten order
appearing in the clerk’s record. To avoid
possible jurisdictional problems, the use
of a Rule 60(a) petition for writ of cer-
tiorari to supplement and correct the
record on appeal should be considered.
This is especially true if a purely clencal
mistake is involved, or if the judge’s in-
tent to adjudicare the issue is deducible
from other documents and events. Rule
6o(a) is not a cure-all to prevent dismis-
sal for lack of final judgment. A Rule
60(a) corrected order will probably be
given effect only as of the dare of the
correction, not as of the date the order
should have been onginally entered. Sce
Continencal Osl Co, v. Willtams, 370 So.
2d 953, 055-7 (Ala. 1979) (Torbert, C. J.,
concurring specially).

(e} Appealable Orders. Even if
proper words of adjudicarion are used,
in compliance with Rule s4(b), for
example, some orders are not appealable
as a matter of substantive law. Recent

examples are cases involving the grant-
ing of a Rule 6o(b) motion for relicf
from judgment (generally not appeala-
ble), and the refusal o cerufy a dass
action (not appealable).

Untimely Appeals

(a) Rule t0.1, A. R. Civ. P. Ninety
days from the timely filing of a post-trial
motion (not from the dare of the judg-
ment), the maotion is denied by opera-
tion of law in the absence of effective
action by the trial court. The 42-day ap-
peal period runs from the goth day.
When a case is dismissed because of the
application of Rule 9.1, the decision to
dismiss is rarcly a difficulr one; the ap-
pellant’s attorney usually has simply
overlooked the running of the go-day
period. By all means, tickle your files for
the goth day after filing any post-trial
motion. Amendments to post-trial mo-
tons complicate the issue and may not
work to extend appeal time. See Ala-
bama Farm Bureaw Mutual Casualty In-
swrance Co, v, Boswell, 430 So. 2d 426
(Ala. 1983).

There are two exceptions to Rule so.1.
One is the express consent on the record
of all parties to extend the go days. Itis
strongly suggested that this consent be
in writing and filed in the trial court
before the goth day because the consent
must be unambiguous. Harrison v. Ala-
bama Power Co., 371 So. 2d 19 (Ala. 1979).
An extension of time from the appellate
court may be requested, bur the motion
must be filed with the appellate court
before the goth day. Coosa Marble Co. v.
Wihetstone, 204 Ala. 408, 318 So. 2d 211
{197%). Absent a valid consent to extend
the go-day period or an extension by the
appellate court, any action by the trial
court after the goth day is a nullity.
Sparks Construction, Inc. v. General
Mutual Inswrance Co., 3134 So. 2d 897
(Ala. 1976). This may be truc even if the
parties consent to a continuance of the
hearing on the post-trial motion untl a
date past the goth day in the absence of a
clear, express consent to extend the go-
day period.

(b) Maotions to Reconsider. The
words “motion to reconsider” do not
appear in the Alabama Rules of Civil
Procedure and use of such terminology
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terminology, appellate courts will usu-
ally look to the substance of the motion
and review it as if it were a proper Rule
6o(b) motion or post-trial motion pur-
suant to Rule so(b), sz(b), ss(c), or s9,
A. R. Civ. P. See City of Birmingham v.
City of Fairfield, 306 So. 2d 692 (Ala. 1981)
(a 6a(b) motion was reviewed as a so(c)
motion). If 2 “motion to reconsider™ 15
timely filed within 30 days of judgment,
it will toll the running of the time for
appeal if a correctly ritled motion would
have done so. But note that presently a
motion secking the setting aside of a de-
fault judgment will not toll the running
of the time for appeal.

However, fatal jurisdictional defects
occur with the use of additional “mo-
tions to reconsider.” Typical courses of
proceedings are reported in Prerson v.
Pierson, 347 So. 2d 985 (Ala. 1977), and
Wilger v. Department of Pensions and Se-
curity, 343 So. 2d s20 (Ala. Civ. App.
1977). Both appeals were dismissed as
unrimely filed.

Motions t “reconsider” denials of
post-trial motions are nullities. They
never toll the running of appeal time,
even if the trial judge holds hearings and
renders decisions on the motions. For-
tuitously, even in cases containing void
“motions to reconsider,” most appeals
arc taken within 42 days of the denial of
the proper post-trial motion. But some
appeals have been dismissed on this
point in the past few months, and other
appellants have unknowingly come
dangerously close to the 4z-day limit.

(c) Entry of Judgment. The com-
mittee comments to Rule 8, A, B.Civ. I,
state that “the rule departs sub-
stantially in form from the federal rule in
order to clanify the procedure as to ren-
dition of judgments, and to preserve
traditional Alabama practice of ‘bench
notes.' ™ Rule 8 only partially clarifies;
the Rule’s alternative methods of enter-
ing judgment causes a good deal of
confusion for one attempting to deter-
mine if an appellate court has jurisdic-
tion. Rule 4(a)(1), A. R. A. I'. states that
the notice of appeal must be filed “within
42 days of the date of the entry of the
judgment.” When does appeal time
begin to run in a case where the judg-
ment is entered on bench notes, noted
On a separate case action summary sheet,
and written in a separate document that
is later stamped “filed” by the clerk—and

iz

cach of these events takes place on a dif-
ferent date? 1 submit thar Rule 58 does
not provide the answer. Lacks v. Seribl-
g, 406 So. 2d 926, 930 (Ala. Civ. App.),
cert. denied, 406 So. 2d o032 (Ala, 1081),
resolves a similar conflict in favor of the
date of filing of a separate written judg-
ment “even if the filing date is several
days, wecks, or even months later than
the date reflected on the judgment.” Ad-
ding to an appellant’s worries is Rule
77(d), A. R. Civ. P., which provides that
lack of notice of the entry of judgment
generally does not affect the running of
appeal time. Thompson v. Keith, 365 So.
zd o71 (Ala. 1978),

(d) Premature Appeals. The quoted
language from Lacks points our an addi-
tional difficulty with Rule s8(c),
A. R. Civ. P. It appears that a trial court
clerk can extend the date for the running
of appeal time by later filing a separate
written judgment signed by the judge.
Roughly half of the separate orders in
records on appeal have been filed by the
clerk; others are merely signed and dared
by the judge. A recent question pre-
sented to the Court was posed by the
following sequence of events:

7/14/82—Separate order signed by
trial judge granting de-
fendant’s motion for di-
rected verdict (assume it
was otherwise a valid final

judgment) . .
7/28/82—PlaintifF's notice of appeal.

9/10/82—Trial court clerk stam
t?"l: I':'ﬂ:m:ir:r of 7/14/82
“filed.”

Per Rule s8(c), final judgment was en-
tered on 9f10/82. The appeal was not
dismissed. Similarly, Board of Water and
Sewer Commissioners of the City of
Mabile v. Alabama Power Co., 363 So. 2d
304 (Ala. 1978), gave effect to a prema-
ture “motion for reconsideration™ (re-
viewed as a Rule so(e) motion) and al-
lowed it to suspend the running of the
time to appeal. What is said in this para-
graph concemning “premature appeals”
does not apply to appeals from faulty
s4(b) orders, as such casces do not contain
a properly formulated final judgment.
An appellant with a premature notice
of appeal might consider filing a new
notice of appeal, a supplemental notice
of appeal, or a motion in the Supreme
Court to determine the validity of the
notice of appeal. To be safe, file such a

notice or motion before the 42 days runs
from the “official” entry of judgment per
Rule s8(c), if possible.

(¢) Defanlt Judgments. Rule ss(c).
A, R. Civ. P., allows the trial court to set
aside a default within 30 days. The pre-
sent rile does not mention motions to
set aside defaults, nor 1s Rule ss(c) listed
in Rule s9.1. A. R. Civ. P., or Rule
4+(2)(3), A. R. A. I. Thus, the ome in
which appellate review must be sought
in cases of refusals to set aside defaults 15
unclear.

Appellate opinions recognize that
defendants in default cases do file mo-
tons to set aside, although such motions
are not directly provided for in the rules.
Motions must be filed within 30 days of
entry of judgment; and, if the trial judge
sets aside the default judgment, he must
do so within the 30 days following the
judgment. [t is not enough that a motion
be filed within 30 days. Also, if a ss(c)
motion is not ruled on within the 3o-day
period, relief can only be granted under
the standards of Rule 6o(b),
A, R. Civ. P. Wiggins v. Tusealoosa Ware-
howse Groceries, Imc., 306 So. 2d o1
{Ala, 1o81).

These problems will be cured if the
Court adopts amendments to Rules 55
and 59.1, which have been recommended
by its advisory committee on civil proce-
dure. Rule ss(c) would be amended o
make motions to sct aside defaults
exactly like other post-trial motions, and
references to Rule $5(c) would be added
in Rules g.1and 4(a}(3). The holding of
Wiggems would be overruled by the pro-
posed rule change.

(f) Dismissals of Complaints With
Leave to Amend. Guilford v. Spartan Food
Systems, Inc., 372 So. 2d 7 (Ala. 1979}, held
that orders granting motions to dismiss
with leave to amend the complaint are
appealable orders, but the Court did not
reach the issue of which date triggers the
running of the 42-day appeal period—
the date of dismissal or the date the time
allowed for amending expires. See Rule
78 (final sentence), A. R. Civ.P. In
Hayden v. Harris, [MS. September 16,
1083] — So.ad _ (Ala. 1983), the
Court held that the 42-day period for
appeal begins to run from the date the
order is entered and not from the date
allowed for amendment.

(g) Rule 4(a)(1), A. R.A. P. This
rule lists four exceptions to the 42-day
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rule and requires that appeals in these
kinds of cases be taken withun 14 days.
For example, appeals from the granting
or denial of injunctions have been dis-

missed because the notices of appeal
were filed beyond the fourteenth day.

Subject Matter Jurisdiction
(a) Transfer. Lack of subject matter

jurisdiction is not nearly as serious for
the appellant as an untimely appeal be-
cause, in the usual case, the appeal will
not be dismissed but merely transferred
to the Court of Civil Appeals. Sce
§ 12-1-4, Ala. Code (1975); Rule 3(c),
A. R. A P. A transfer for lack of subject
matter jurisdiction will, however, delay
the submission to, and a decision by, the
proper court. (Because § 12-3-0, Ala.
Cade (1975), gives the Court of Criminal
Appeals exclusive jurisdiction of all
criminal appeals, a question of which is
the proper appellate court for an appeal
involving a ciminal conviction or act is
very rarc. )

The most important statute in this
arca is § 12-3-10, Ala. Code (1975). This
statute grants to the Court of Civil Ap-
peals exclusive appellate jurisdiction of
cascs involving (1) less than $i0,000; (2)
administrative agencies; (3) workmen'’s
compensation;, and (4) domestic rela-
tions. These provisions are discussed
further in the following sections.

(b) Administrative Agencies. The
question of whar are “appeals from ad-
ministrative agencies” per § 12-310, Ala.
Code (1975), provides more problems
than any other area of subject marter
jurisdiction. The recent opinion in
Kimberly-Clark Corp. v. Eagerton, |MS.
May 20, 1983] —_ So.2d __ (Ala.
1983), artempts to sctrle this arca of the
law. A mandamus proceeding in the cir-
cuit court against the Department of
Revenue led to an appeal to the Supreme
Court, which transferred the appeal to
the Court of Civil Appeals. The Court
said that the Court of Civil Appeals’
jurisdiction in the administrative area is
not limited to direct appeals from ad-
ministrative proceedings. The Court
wrote, “We hold thar § 12-3-10, in re-
ferring to ‘appeals from administrative
agencies,’” was intended to grant to the
Court of Civil Appeals exclusive juris-
diction of all appeals involving the en-
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forcement of, or challenging, the rules,
regulations, orders, actions, or dea-
sions, of administrative agencies.”

Another problem arises from scveral
pre-1960 statutes that were codified into
the 197¢ Code without amendment. Such
statutes, usually concerning administra-
tive actions, provide for review in the
circuit court and appeal to the “supreme
court.” This conflicts with the grant to
the Court of Civil Appeals of exclusive
jurisdiction of administrative cases in
§ 12-3-10, enacted in 1969. The Court has
resolved the conflict by consistently in-
terpreting “supreme court” in these sta-
tutes to mean *proper appellate court.”

(c) Contempt. Review of contempt
orders is properly obtained by petition
for writ of certioran. Oyler v. Gilliland,
382 So. 2d 17 (Ala. 1980). All extraordi-
nary writs in cases otherwise within the
Court of Civil Appeals’ jurisdiction
should go to that court. Thus, one has to
look at the underlying casc out of which
the contempt order arose. If the main
case would have been appealed to the
Court of Civil Appc:]s. any later con-
tempt order issued in the case should be
reviewed by the Court of Civil Appeals.

There is a distinction berween crimi-
nal contempt and civil contempt. Tetter
w. State, 358 So. 2d 1046 (Ala. 1978), held
that the Court of Civil Appeals was the
proper appellate court to review a crimi-
nal contempt order that arose during
lingation in a civil domestic relations
matter. Again, the deaiding factor is the
underlying cause of action.

(d) Workmen’s Compensation. When
a person covered by the workmen’s
compensation law is injured, a negli-
genee suit may be filed against co-
employees and the workmen’s compen-
sation insurance carrier, When work-
men’s compensation claims are joined
with other claims, any appeal should
probably go to the Court of Civil Ap-
peals. In Henson v. Estes Health Care
Center, Inc., [MS. September 23, 1983]
__ So.2d ___ (Ala. 1983), which in-
volved an attempt to have a workmen’s
compensation scttlement set aside for
fraud, the Court stared that the action
was brought pursuant wm § 25-5-56, Ala.
Code (1975), and was a compensa-
tion case clearly reviewable by the Court
of Civil Appeals.

(e) Amount in controversy. Very few
opinions address questions relating to

the amount in controversy, because such
1ssucs arc usually dealt with in unpub-
lished orders transferring cases between
courts. One such unpublished decision
involved a $12,000 jury verdict remitted
to $5,000 on a motion for INOV. The
plaintiff's appeal was transferred to the
Court of Civil Appeals, because the real
amount in controversy was only $7,000
In the very common sitation of sum-
mary judgment for the defendant, the
appeal comes to the Supreme Court if
the amount daimed by the plainnff is
more than $10,000. Though § 6-5-483,
Ala. Code (1975), eliminates the use of ad
damnum clauses in medical malpractice
cases, the Court takes jurisdiction of ap-
peals in such cases as if more than
$10,000 had been claimed.

A hybrid exists when a case involves
equity claims (such as adverse
sion) joined with legal claims ($5,000 for
wrongful detention, for example). The
Court’s practice is thar appeals which
where the amount in controversy does
notexceed $10,000, are transferred to the
Court of Civil Appeals.

The Notice of Appeal

(a) Form. Rule 3(c), A. R. A, P, sets
out the required form of notices of ap-
peal. One should spell out the full name
of cach appellant and each appellee in the
caption and in the body of the notice of
appeal. Sce Edmonson v. Blakey, 341 So.
2d 481 (Ala. 1976). Why take the chance
of losing your appeal against an un-
named appellee by relying on an “et al.”
in the caption? Some cases involve 75 or
100 partics, so listing cach name in those
situations may be impractical. Also, take
care to list the dates of judgments from
which appeal is being taken. This can be
critical, and many notices list incorrect
dates.

(b) Crass Appeals. Rule 4(a)(2),
A. R A P, allows any party to cross
appeal within 14 days of the filing of the
first timely notice of appeal by any other
party. Any appellee wishing to request
relief from a judgment must cross appeal
as o the portion of the judgment com-
plaint of. Arguments in an appellec’s
brief directed to issues not argued by the
appellant or asking for relief for the ap-
pellee will be disregarded by the Court if




no cross appeal is filed. Mutual Savings
Life Insurance Co. v. Montgomery, 347 So.
zd 1327 (Ala. 1977).

(c) Joint Appeals. Rule 3(b),
A. R.A. P, allows joint notices of ap-
peal by scveral appellants from one
judgment. Both the rules and Alabama
case law are silent as to whether one
notice of appeal will suffice in a situarion
of several consolidared trials and judg-
ments against one defendant-appellant.
Cf. Price v. American National Bank, 350
So. 2d 128, 330-1 (Ala. 1977) (Faulkner,
J., dissenting). To be safe, a notice of
appeal should be filed for cach judg-
ment.

Petitions for Writ of Certiorari

My work with the Court did not re-

quire that 1 scc many petitions for writof
certiorari, so my comments are bricf.
Rule 39, A. R. A. P, must be complied
with strictly. Many petitions are stricken
or denied for failure ro comply with this
rule. A petition will be considered only if
the court of appeals has first overruled an
application for rehearing, An untimely
application for rehearing in the court of
appeals will prevent review by the Su-
preme Court. Note that Rule 39(b) re-
quires that a brief be filed with the peti-
tion.
The most common error in petitions
involves Rule 39(k). Only by this
method will the Court review asserted
facts not contained in the opinion of the
court of appeals. Although Rule 39(k)
does not precisely address the point, the
procedure sct out in that rule must nor-
mally be utilized to present the Court
with reviewable issues in cases in which
the court of appeals affirms without
opinion. The Court will usually refuse to
review a case affirmed withour opinion
unless a Rule 30(k) set of facts is properly
presented.

The timely filing of a petition for writ
of certiorari is jurisdictional; therefore,
you should be sure that the petition and
bricf are filed in the Clerk’s Office within
14 days from the overruling of the appli-
cation for rehearing. The petition is con-
sidered filed on the day of the mailing if
sent by registered or certified mail (Rule
25(a), A. R. A. P.); bur if sent by regular
mail and received by the clerk after the
t4th day, the petition will be stricken as
untimely filed.

PART TWO:
RECORDS
AND BRIEFS

Records

The Court s required to consider its
jurisdiction &x mero moto, and jurisdic-
tion must be apparent from the record.
There are some helpful things that ap-
pellants can do to make the clerk’s record
more comprehensible, It is the dury of
the appellant to see that the record is
complete and timely filed. Orum v. State,
286 Ala. 679, 245 S0. 2d 831 (1971).

A copy of the case action summary
sheet is not always made part of the
clerk’s record. It is helpful to the appel-
late court, so one might check with the
clerk to ascerrain whether it will be part
of the record on appeal. hotocopics
should clearly show the dates marked on
the court’s orders,

It is quite common for one of the is-
sues on appeal to be whether a certain
issue was presented to the trial court and
preserved for appellate review. Most
final orders are not contained in detailed
memorandum opinions, so it can be dif-
ficult for an appellate court to determine
whether a particular issue was before the
trial court. If one expects o have to ap-
peal a forthcoming decision, a
memorandum of law tmely filed in the
trial court and appearing in the derk’s
record might be considered by the ap-
pellate court, and such a memorandum
could clearly show which issues were
raised below.

While working with the Courr, I en-
countered several motions to correct the
record filed pursuant to Rule 1o(f),
A, R, A. P. Most of these motions
sought to add marerial the appellant had
thought would be included when the
record was designated. Antorneys inex-
perienced in appellate practice should
always double check with the clerk and
the court reporter to determine exactly
what they plan to make part of the rec-
ord. Section 12-17-275, Ala. Code, (1975),
for example, states that arguments of
counsel need not be recorded by the
court reporter. Another rule sometimes
overlooked is Rule 1o(a) (4),A. BL AP,
It provides that discovery materials not
made part of the trial proceedings are not
part of the record on appeal. Although
Rule 10(f) does not contain a clear direc-

tion on this point, the Court prefers that
motions to correct the record be initially
filed in the tnal courr. If the trial court
refuses to grant the motion, the motion
may be renewed in the appellate court.
Failure to use Rule 10(f) when necessary
may cause the appellate court to preter-
mit consideration of onc or more 1Ssues.
See Harris v. State, 420 So. 2d 812 (Ala.
Crim. App. 1982).

Alternatives to filing the usual two
copies of the full record should be con-
sidered. Many relatively simple cases are
candidares for utilization of the agreed
statement procedure provided for in
Rule 1o(e), A. R. A. P. In almost every
case, an appendix in licu of the full record
could be used. Rule 30, A. R AP, es-
tablishes the straightforward procedure
to be followed in this regard. Designat-
ing an appendix can be time consuming,
but an appendix is usually much more
convenient and helpful to the appellate
court than a second copy of the full rec-
ord containing hundreds of pages.

Briefs

I read several hundred briefs while
working for the Court. Mainly, I wish to
point out the most common errors of
form so that these errors are not acquired
or continued by young attomeys. | have
talked with many individuals working
for the court about their general opin-
ions concerning briefs, so I have a few
remarks about style and substance.
Lastly, after looking at scores of books
and articles on brief writing and appel-
late advocacy, 1 compiled a selected bib-
liography representing my subjective
selection of the best books and artcles
published recently from the standpoint
of effectiveness and practical guidance.

Rules 28 and 32, A. K. A, P., contain
the requirements for the form of briefs.
Surprisingly, at least half the briefs I read
violate one or more rules of form. A
recent article on this subject reads as
follows:

Whether you agree with the
rules or not, your brief should
conform to them. You must as-
sume that the rules were promul-
gated because bricfs submitted in
such form are helpful to the judges.
Failure to comply with the Court’s
rules demonstrates one of two
things: (1) your ignorance of the
rules; or (2) your contempt for the
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Court. Neither are matters which

you particularly wish to im

upon the people you are trying to

persuade.

Griffith, Effective Legal Wriring, 16
Forum 460, 461 (1981),

Maost brief writers seem to overlook
Rule 28(f). This rule requires that rele-
vant statutes and rules be appended or
quoted in the body of the brief, Even if
the stature is ser our in the brief, most
readers find it convenient, also, to have a
copy of it arrached to the back of the
brief for handy reference.

The language of Rule 32(a)(3), fixing
the colors of covers to be used, is not
mandatory. For convenience of filing in
the clerk’s office, and for the benefit of
the judge during oral argument or court
conference, colored covers are encour-
aged. To prevent irritating confusion, it
is better to use no color than the wrong
color.

Another mistake that annoys brief
readers is vague statements of issues.
Many bricfs state the issue to be: “Did
the trial court err in granting sum-
mary judgment to the defendant?™ [ssues
should be stated in terms of the facts of
the case. A good starement of the issue is
subtle, yet persuasive, and reads like a
proposition or question the reader
would want to adopt or reject, as the case
may be. Some briefs do not contain a
scparate statement of the case and state-

ment of facts. A statement of the case is a
procedural history; it should not argue
the facts and the law. Eliminate refer-
ences to every irrelevant motion made
during protracted litigation, but demon-
strate that all parties and claims were
adjudicated, unless it is a s4(b) case.
Feedback received abour statements of
the facts indicates the general consensus
is that a summary of cach witness’s tes-
umony is not helpful. A chronological,
or otherwise logically ordered, state-
ment of the facts is usually much more
cffecave. Some of the individuals com-
menting about writing style urge the
brief writer to usc the active tense
whenever possible.

The argument section is limited to so
pages by Rule 28(g). Neither the conclu-
sion nor a summary of the argument is
counted towards the page limitation.
Often conclusions do not state the pre-
cise relief, including any requests in the
alternative, that is requested by the
party. The Court can affirm, affirm con-
ditionally, remit, reverse, remand, or
dismiss as to the whole case or any par-
tcular party or claim.

Rule 34(a), A. R. A. P., requires a
short, reasoned request for the granting
of oral argument. This statement should
be placed on a separate page following
the conclusion of your bricf. A notice
that oral argument is requested must ap-

pear on the cover of the bricf. In multiple
party litigation, I suggest that the title on
the cover contain the party’s name. For
cxample, if you represent cither one of
three appellants, or all appellants, it
would be more convenient to the reader
if the title read “Brief of Appellant
Smith” or “Brief of All Appellants,” re-
spectively.

I have found that Rules 44 and 47,
A. R. A. P, arc often disregarded. If the
validity of a starute, ordinance, etc., is at
issue, the attorney general or ather gov-
emmental officer must be served with a
copy of the brief by the party raising the
issuc. Rule 47 says that no oral agree-
ment between parties or attorneys shall
be alleged.

This Court is loath to forego full re-
view of an appeal on the merits because
of a so-called “rechnicality.” But why risk
sanctions by filing briefs in improper
form or in ungrammarical style? Many
exceptionally good briefs are filed every
week, Anyone intelligent enough to
practice law can put together an excellent
brief with a little extra attention ro derail,
With the ever increasing cascload the
justices must cope with, they may in the
future have less tolerance for briefs with
drastic errors. See, generally, Rule
2(a)(2)(D), A. R.A.P.; Ala. Digest,
Appeal T Error, Key Nos. 755-774:
Annot., 5§ A.L.R.Fed. sa1 (1081). []
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Workmen’s compensation . . .
lump sum attorney fee upheld
Ashland Chemical Co. v. Watkins, Civil

Appeals No, 3517 (July 20, 1983). After

awarding the employee permanent total

disability benefits, the employer’s artor-
ney was awarded a fee of fifteen percent
of the estimated compensation benefirs
to be paid in a lump sum up front, to be
deducted by the employer from the
back-end of the compensation benefits.
In other words, the employer could stop
making compensation payments when
the remaining balance equaled the
amount of the attorney’s fees. The Court
of Appeals found that the award was
permissible, leaving the “manner” of
payment of attorney’s fees to the sound
discretion of the trial judge. The Court
of Appeals noted that even though there
is a possibility of a change in the com-
pensation award, that possibility has no
effect on the award of artomey’s fees

because the attorney has already earned
the fee.

Workmen's compensation . . .
loss of a useless eye compensable

Goldkist, Inc. v. Barnert, Civil Appeals
No. 3646 (June 1, 1983). In a casc of
first impression, the Court of Appeals
was asked to consider whether an em-
ployee’s loss of a sightless eye is com-
pensable under Section 25-5-57(a) (3)
(a) (17), Ala. Code 1975. The Court of
Appeals recognized that the several
jurisdictions which have confronted this
issue are split as to whether workmen's
compensation should be granted when
the loss involves a mseles member. Rec-
ognizing that while the overall work-
men’s compensation scheme is based
upon the employee’s “loss of ability to
earn,” the Court of Appeals noted that
the “scheduled injury provisions™ of the
Act are not dependent on actual wage
loss. The Court concluded that the plain
language of the Alabama starute does
not limit loss of use recovery to the loss
of use of an eye with vision.

The Alubama Lawyer

Writ o_fcn'nrmnm nobis. ..

a primer

Bennete v, State, Six. Div. 979 (August
30, 1983). Judge Harris sets out the
“black letter law™ for a meritorious peti-
tion for writ of error coram nobis. The
Court of Criminal Appeals has recently
stated the purpose of the writ of error
coram nobis as follows:

“The office of the writ of error
coram nobis, under Alabama Law,
is to bring to the attention of the
Court for correction an error of
fact, one not a ing on the face
of the record, unknown to the
Court or party affected, and whach,
if known in ume, would have pre-
vented the judgment challenged
and serves as a motion for a new
trial on the ground of newly dis-
covered evidence . . .”

Judge Harris noted that “in order fora
petition for writ of error coram nobis to
be meritovions on ity face it must contain
more than mere naked allegations that a
constitutional right has been violated.”
The following requirements must be met
in order for the trial court to hold an
evidentiary heaning: (1) the application
or petition should make a full disclosure
of the specific facts relied upon and not
mere conclusions as to the nature and
effect of such facts; and (2) the filing of
an affidavit sufficiently refuting a record
thar appears correct.

Civil procedure.. ..
rule 25(a) (1) construed
Brown v, Wheeler, Admr., 17 ABR

3552 (August 26, 1983). In a case of
first impression, the Supreme Court de-

clined to follow the Federal Court’s con-
struction of Rule 25(a)(1), Federal
Rules of Civil Procedure, and held thata
suggestion of death filed by the deceased
party’s artorncy need not idennfy the
successor or representative of the de-
ceased to cffectively initiate the running
of the six-month period for filing a Mo-
tion for Substitution under Rule 25(a)
(1), ARCP. The Supreme Court agreed
with the view expressed by the Georgia
courts that litigation still involves an ad-
versary system and that the burden of
ascertaining the proper party to be sub-
stituted for a deceased litigant is properly
placed on the party who would effect the
substitution. At the same time, the
Court stated that the anomey for the
deceased litigant has the duty to suggest
the death of his client, notwithstanding
the general rule thar an artomey’s au-
thority to act on behalf of a client ceases
on the death of that client.

“after maturity” means
“overdue”

Silk v. Mervill Lynch, Pierce, Fenner and

Smith, Inc., 17 ABR 3375 (August 19,
1983). In this case, the Supreme Court
construed the phrase “after marurity™ as
used in Section 7-3-501(4), Ala. Code
1975, to reasonably mean “overdue.” By
agreement with the drawer, Silk, the
payee, held four checks for over sixty
days before endorsing them to Memll
Lynch. Merrill Lynch deposited the
checks which were subsequently re-
turned to Merrill Lynch for insufficient
funds on April 13, 1982, and Silk was
notified two days later, Silk filed suit and
both parties filed motions for summary
judgment. Silk contended that the lia-
bility for endorsement had been dis-
charged because Merrill Lynch failed to
give timely notice of dishonor. Merrill
Lynch argued thar notice of dishonor is
not required, citing Section 7-3-501(4)
which dispenses with notice of dishonor
when the endorser has endorsed the in-
strument after maturity.

The Supreme Court recognized that
the term “maturity” is not defined in the
Uniform Commerdal Code and noted
that New Jersey is the only state that has
considered this question. The New Jer-
sey court construed the phrase “after



maturity” to mean “overdue” and the
Alabama Supreme Court found thar
construction to be reasonable. An in-
strument is considered to be “overdue”
after more than a “reasonable length of
time after its issue,” which is presumed
to be thirty days, Section 7-3-304( 3 )(c).
However, the thirty-day period is a re-
buttable presumption. In this case, Silk
endorsed the checks more than sixty days
after they were issued.
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Land v. Bowyer, 17 ABR 3343 (Au-
gust 12, 1983). In this case, the Supreme
Court amplified Hadl v. McBride, 416
So.2d 986 (Ala. 1982) holding that Hall
invalidated Section 43-1-15, Ala. Code
1975, in its entirety, and, therefore
would cur off all claims for dower by a
widow where the deceased husband left
a will. The widow contended thar since
the will made no provision for her and
since it was unnecessary for her to dis-
sent, Hall does not apply. The Supreme
Court disagreed stating that the same
gender-based classification was involved
whether she dissents from the will or
not.

To further amplify Hall, the Court
stated that Hall is not to be applied ret-
roactively where dower has already been
assigned and become a vested right but is
to be applied retroactively where dower
has not yet been assigned by a court. In
addition, there should be retroactive ap-
plication where dower has been assigned
or denied and there was, at the time of
the rendering of Hall, a pending appeal
of the matter containing a constitutional
challenge to Section 43-1-15.

Income tax. ..
intercompany dividends are net
mcome

Ex parte: State of Alabama Department
of Revenue (State of Alabama vy,
Chieselroniph-Pomis, Inc.,), 17 ABR 3303
(August 12, 1983). Reversing the Court
of Appeals, the Supreme Court in a case
of first impression held that intercom-
pany dividends received by Chese-
brough, a multi-state corporation, are to
be considered “net income from business
done™ and, therefore, to be included in the
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denominator of the apportionment ratio
utilized by Chesebrough to calculate its
deduction for Federal income tax liabil-
ity. Chesebrough excluded intercom-
pany dividends reccived from its sub-
sidiarics contending that since these
dividends are not taxable under Federal
Income Tax Law, they should not be
considered income from business done
as that term is used in Section 40-18-
35(3) Ala. Code 1975.

The Supreme Court disagreed stating
that State law controls the proper calcu-
lation of a statc income tax deduction.
The Court reasoned that since dividends
constiture income under Alabama
law and are not deductible under Section
40-18-35, they constitute net income
and must be included in the apportion-
ment ratio,

(one occurrence) defined

United States Five Inswrance Co. v.
Safeco Insurance Co., 17 ABR 3428 (Au-
gust 26, 1983). The Supreme Court
considered the phrase “one occurrence”™
as contained in the “limits of Lability”
section of Safeco’s policy. Safeco had the
primary insurance with $100,000 limits
for each occurrence with aggregate limits
of $300,000, USF&G had the excess
coverage. The insured premises sus-
tained water damage in late 1979 due o
the poor condition of the roof. In the
spring of 1980, addinonal water damage
occurred when a roofing contractor
failed to cover a portion of the roof on
which he was working. Safeco main-
tained that these two inadents of dam-
age constituted “one occurrence” and
therefore paid its $100,000 limits and
called on USF&G w pay the excess.

On appeal, the Court had to deter-
mine whether the additional water dam-
age in the spring was a separate occur-
rence or whether it constituted “one oc-
currence” as defined in Safeco’s policy.
After determining that the policy lan-
guage was not ambiguous, the Court
adopted the “cause analysis™ meaning
thart if there is but one proximate, unin-
terrupted, and continuing cause which
results in the damages, then there is but
“one occurrence.” However, if there s a
separate intervening cause resulting in
damage, there are two occurrences, In
this case, the negligent act of the roofing

CONtractor was a separate, intervening
cause, and Safeco’s liability was not lim-
ited to $100,000.

Sales tax...
) section 40-23-1(a)(1)
in

Ex parte: Capitol City Asphalt, Inc.
(State of Alabama v. Capitol City Asphalt,
Inc), 17 ABR 3089 (July 22, 1983). In
this case, the Supreme Court affirmed
the Court of Appeals which had held
that two corporations as a matter of law
could not be a “person or company™ for
sales tax purposes as defined in Section
40-23-1(a) (1), Ala. Code 1975, Capitol
City Asphale, Inc. (CCA) appealed an
assessment of sales rax on purchases of
asphalt mix from its affiliare. Montgom-
ery Asphalt Company, Inc, (MAC), ar-
guing that due to the close relationship
of CCA and MAC, the two corporations
fit within the statutory definition of a
“person or company™ and should there-
fore be taxed as a single entity.

A “person or company” is defined as
“any . .. corporation ... or any other
Jgroup or combination acting as a unit .. "
(emphasis supplied). Despite the fact
that CCA and MAC had the same share-
holders and thar MAC supplied all the
asphalt mix used by CCA, the Court rea-
soned that the Alabama Legislature did
not intend that two scparate corpora-
tions could be treated as “a group or
combination acting as a unit,” i.c., one
entity for sales tax purposes. The Court
reasoned that CCA had reaped the ben-
efits of incorporation of MAC and can-
not now disclaim the corporate form to
reduce the incidents of taxation.

Recent Decisions of the
Supreme Court of

Alabama—Criminal

Burglary . ..

receiving stolen property

Ex parte: Pete Thomas, 17 ABR 3746
(September 16, 1983). The defendant,
Thomas, was tried under a two count
indictment charging him with third-
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degree burglary and receiving stolen
property. At the close of all the evidence,
Thomas moved for a direcred verdict on
both counts in the indictment. The trial
judge granted the motion as to the
burglary count, but allowed the second
count to go to the jury. Thomas was
found guilty of receiving stolen prop-
erty.

The dispositive issue raised by
Thomas on appeal was whether the evi-
dence presented by the State which
proved Thomas came into possession of
the property described in the indictment
solely by burglarizing a house precluded
a conviction of receiving stolen prop-
erty. The Supreme Court of Alabama
held that it did. The court concluded:

“The undisputed testimony here is:
That a house was burglarized and a
television set stolen; that the defen-
dant admitred that he broke into the
house, took a television set and
transported it to his house; and thar
the stolen television set was found
in his house. On the basis of these
facts and the foregoing discussion,
we hold that the defendant cannot
be convicted of receiving stolen
property .. .”

Other acts of misconduct. ..
limitations on the prosecutor’s
misuse

Ex parte: Lee Killongh, 17 ABR 2908
(July 8, 1983); Ex parte: Billy Ray Cofer,
17 ABR 3618 (Scptember 16, 1983).
The Supreme Court in Killosgh held that
other acts of misconduct sought to be
introduced by the prosccution must be
relevant and material to the indicted of-
fense. Two months later in Cofer the
Court, speaking through Justice Shores,
further defined the limitations of the
State’s right to use evidence of prior acts
of misconduct.

Cofer was convicted of sexually abus-
ing his sixteen-year-old sister-in-law. At
the trial the State offered evidence of a
prior sexual misconduct by the defen-
dant of an alleged rape which had oc-
curred ten years prior to the date of the
present offense. The Court of Criminal
Appeals held that the testimony of the
prior alleged rape was admissible as
tending to prove that Cofer had the reg-
uisite intent to commit first-degree sex-
ual abuse.

The Alabana Lavwver

The Supreme Court in reversing the
conviction noted thar the requisite in-
tent could be inferred by the jury from
the act as described by the prosecutrix.
Justice Shores critically focused the issue
as follows:

“The State has no absolute right to
use evidence of prior acts to prove
the elements of an offense or to
buttress inferences created by other
evidence. Evidence of prior bad acts
of a criminal defendant is pmum{—
tively prejudicial to the defendant. It
interjects a collateral issue into the
case which may divert the minds of
the jury from the main issue.
Kilpatrick v. State, 51 Ala. App.
352, 285 So.2d 516 (1973), cert.

dented, 291 Ala. 628 él?.-?_%} R

The Supreme Court further noted
that the prior rape occurred ten years
before the present offense. Justice
Shores held that even if intent were in
issue, the prior rape was too remote to be
probative of the issue. Citing Deason v.
State, 363 So.2d 1001, 1005 (Ala.
1978).

Motion to exclude . . .
preserving the issue for appeal

Ex parte: Earl Wayne Maxwell, 17
ABR 3175 (August 5, 1983), Maxwell
was prosecuted in municipal court for
the offense of causing physical harm to
another. The defendant appealed his case
to the Circuit Court of Mobile County
for a trial de novo. In the circuit court,
the trial judge found the defendant
guilty and sentenced him to imprison-
ment.

The defendant appealed to the Court
of Criminal Appeals based upon the
Ciry’s failure to plead and prove at trial
the ordinance under which it prosecuted
Maxwell. The Court of Criminal Ap-

peals held that the defendant’s general
maotion to exclude the City’s evidence on
the grounds that it had failed to prove a
prima facie case did not preserve for ap-
peal the City’s failure to prove the ordi-
nance under which the defendant was
prosccuted. The Supreme Court re-
versed.

The Supreme Court noted that a mo-
tion to exclude the evidence which does
not state the ground on which the mo-
tion is based is properly overruled. Cit-
ing Espey v. State, 270 Ala. 669, 120
So.2d 904 (1960). However, Justice
Faulkner observed that when the defen-
dant’s counsel moved to exclude the evi-
dence, he stated the ground that the Ciry
had failed to make a prima facie case. The
City had failed ro establish jurisdiction
and to introduce the ordinance, both of
which were necessary elements for its
prima facic case.

Recent Decisions of the
Court of the

inal

Supreme

United States—Crim

Luggage search . ..
90-minute detention unrea-
sonable

LLS. v Place, 103 5. Cr. 2637 (Scp-
tember, 1983). Based upon a drug pro-
file, the defendant was stopped by drug
enforcement officers and questioned in
Miami as he prepared to board a flight to
New York. The agents were suspicious
and called ahead. The defendant was
again stopped as he prepared to leave the
airport and refused to consent to a
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“You ng

“Lawyers’
Hection

Smoothly Forward

Sincc the last issuc of The Alabama Lawyer, the Young
Lawyers Section of the Alabama Stare Bar has been very active.
The Executive Commitree met on September 17, 1983, at the
Sheraron Riverfront in Montgomery. This was the first formal
mecting of the Executive Commirtee since the annual conven-
tion in Montgomery. The primary purpose of the mecting was
to acquaint the new members of the Executive Committee
with the more seasoned “veterans,” organize the Executive
Committee, receive reports from the various sub-committees,
and set the tone and direction of the Executive Committee for
this year.

Two of the sub-committees, because of their broad range of
responsibilities, have already been very active this year. The
Continuing Legal Education Commirttee chaired by Carol
Smith is off to a tremendous start under her leadership. Steve
Emens, director of ABICLE, Carol, and I met in Birmingham
recently to discuss this vear's YLS-CLE acuvities, topics for the
serminars, and possible speakers. This committee organizes and
coordinates the Basic Legal Skills Seminar and the Annual
Seminar. Carol is very anxious to arrange speakers on those
topics for which Alabama young lawyers feel the most need. In
that regard, if you have a suggestion as to a topic or speaker for
onc of these seminars, please contact Carol at Stames and
Archison, Artomeys at Law, One Daniel Plaza, Daniel Build-
ing, Birmingham, Alabama 35233, phone 252-9333.

The Bar Admissions Sub-Commirtee is the sub-commirtee
which has to get off to the quickest start in our year, and, under
the chairpersonship of Linda Flynt, that is exactly what has
happened. Linda gave an outstanding report at the Executive
Committee meeting detailing the Bar Admissions Ceremony
held October 24, 1983, at the Civic Center in Montgomery. The
Young Lawyers Section was very honored to have Bill

o

Hairston, president of the Alabama State Bar, consent to be
the luncheon speaker. This is the first ime in a good number of
years that the president of the Bar has spoken to the new
admittees, which I think adds a grear deal of significance o the
ceremony. The January issue of The Alabama Lawyer will list
the new admittees.

Who are the Pistons that are Making the Machinery Run?

In addition to the chairpersons already mentioned, the
Executive Committee and its sub-committee are composed
this year of an outstanding group of Alabama lawyers, many of
whom are serving on the Executive Committee for the first
time. The energy and intellect of the various Executive Com-
mittee members is felt throughour the Young Lawyers Section
not only at the Executive Committee meetings, but, also, ar the
various activities which they carry out each year. These com-
mittees do a huge amount of work and, for your information, |
would like to take the liberty of recognizing those Executive
Committec members and sub-committee chairpersons not
previously mentioned. They are: James Anderson, Youth
Legislature Judicial Program Commuittee; Claire Black, Fi-
nance Committee; Jane Lecroy Brannan, Administration
Committee; Rowena Crocker, Community Law Weck;
Ronald L. Davis, Public Information Commuttee and Sub-
Committee on Publications; Wanda D. Devercaux, Domestic
Abuse Committee; John W. Donald, Jr., Disaster Emergency
Legal Assistance Committee; Judge Floyd C. Enfinger, Jr.,
Executive Committee; Linda Flynt, Bar Admissions Com-
mittee; Stephen D. Heninger, Local Bar Coordinating
Commirtee—Jefferson County and North; Robert T.
Meadows 111, Long Range Planning Committee; Charles R.
Mixon, Jr., Annual Seminar Committec (Sandestin—speaker
and program arrangements); Caine O'Rear I11, Annual Semi-
nar Sub-Committee (all arrangements except speaker and pro-
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gram); |. Bentley Owens 111, Local Bar Coordinating
Committee—South of Jefferson County; J. Hobson Presley,
Jr., ABA/YLS Liaison Committee; Randolph I'. Reaves,
Legislative Committee and Conference for the Professions;
Schuyler H Richardson III, Leadership on Issues/Grants
Commirttee; Carlera Roberts, Alabama Bar Information
Sub-Committec Newspaper, Television and Radio Sub-
Committee; Julie Smeds, By-Laws Commirttee; Carol A.
Smith, Continuing Legal Education Committee; William H.
Tracger 111, Law Student Liaison Committee; Randall M.
Woodrow, Meeting Arrangements Commuttee,

In addition, this year—for the first ime—Alabama young
lawyers have been given the opportunity by Bill Hairston to
have significant input on all of the committees and task forces
of the Bar. These various Alabama young lawyers will act as
liaisons this year berween the YLS and the various committecs
and task forces of the Stare Bar and will report their vanious
activities to the Young Lawvers Secnion Executive Commuttee.
These young lawver liaisons are as follows: G. Douglas Jones,
Claire Black, Fred McCallum, Jr., Charles L. (Larry) Sparks,
John Edmond Mays, |. Bentley Owens 111, Rowena Crocker,
Carleta Roberts, Ronald L. Davis, Randolph P. Reaves, Carol
A, Smith, James A. Philips, Thomas L. Stewart, Robert T
Meadows 111, Schuyler H. Richardson I11, Raymond E. Ward,
J. Thomas King, Jr., Robert E. Parterson, Wanda D. De-
vereaux, Anne L, Maddox, Robert H. Allen, John W. Donald,
Jr., Judge Floyd C. Enfinger, Jr., Eleonora 5. Gathany, Terry
McElheny, Jane Lecroy Brannan, Larry David Kizziah,
Cleophus Thomas, Allen B. Edwards, Jr., Howard M. Belser,

The University of Alabama gratefully acknowledges
and wishes to thank members of the Alabama State Bar
Association who have included the University in their
estate plans. This type of financial support is sincerely
appreciated and is very important to the future financial
well-being of the University.

If any member would like addiuonal information on
charitable giving or the various named gift opportunitics
available at the University for themselves or on behalf of
someone else, please contact Paul E. Holcomb, Director
of Development, P. O. Box 150, University, Alabama
15486; or phone ( 203) 348-3033,
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Jr., John Wyly Harrison, Celia Collins, James Anderson, John
T. Crowder, Jr., Mark A. Stephens, and Carol Sue Nelson.

New Affiliates are Qiling the Works of YLS

I am very pleased to announce that a new Young Lawyer
affiliate has been organized in northwest Alabama. This effort
has been spearhcaded by Tom Heflin and is in the process of
being formalized ar the present time. In addinion, a group of
Decatur young lawyers are considering the possibility of
forming a Young Lawyer affiliate in that area. Let me encour-
age those young lawyers interested in organizing an affiliate
where there is not one to contact me. The Young Lawyers
Section has two co-chairmen, Stephen D. Heninger and
]. Bentley Owens 111, who will be more than happy to render
assistance to those groups, and, if at all possible, the Executive
Committee will have a representative at the organizational
meeting of those affiliates and will provide continuing assis-
tance as the group grows.

In this similar vein, I met with the young lawvers in Mobile
recently at a very enjoyable dinner meeting and discussed the
various aspects of the Young Lawyers Section with them,
offering them any assistance that we could provide. This year
the Mobile Young Lawvers Section 15 under the excellent
leadership of Jim Newman. Recently this group served as
guides to the Brinsh Faire ar the Magna Charta Exhibit. In
addition, this affiliate 15 very active in various other public
service activities. 1 will be happy o meet with the other af-
filiates ar any time. []
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@ Experl Report: 5600
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FREE tedephone consultalion with our Medical Direcior
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A.Ithnugh state income tax laws
have traditionally been modeled after
federal law, the similarities have greatly
diminished in recent years because of the
increasing number of changes in federal
law. Particularly during the last quarter
century, hundreds of federal amend-
ments have been introduced by omnibus
legislation such as the Internal Revenue
Act of 1954, the Tax Reform Act of
1969, the Tax Reform Act of 1976, the
Economic Recovery Tax Act of 1981
and the Tax Equity and Fiscal Responsi-
bility Act of 1982. Consequently, many
states have incorporated portions of the
Internal Revenue Code of 1954, as
amended (hercinafter referred to as
1954 Code), into their tax laws. While
the manner and extent of incorporation
have varied widely among the states,
generally three basic approaches have
been adopted. Some states assess a fixed
percentage of the taxpayer’s tax, while
other employ the federal adjusted gross
income figure as the beginning point for
determination of the state tax. A third
group of states simply incorporates the
federal concept of rax income into their
law.

Alabama’s income tax is presently im-
posed under Title 40, Chapter 18 of the
Code of Alabama 1975, as amended
(hereinafter referred to as Chapter 18).
The first income tax law in Alabama be-
came effective on August 2, 1933, and
closely resembled the federal law thar it
was modeled after—the Revenue Act of
1928. The Alabama Legislature has at-
tempted to keep pace over the years with
the changing federal law by enacting

i

DIFFERENCES IN FEDERAL
AND STATE OF ALABAMA
INCOME TAX LAWS

Robert C. Walthall

Robert C. Walthall is a partner in the Birmingham law firm of Bradley, Avant, Rose and
White. He holds an LL.B. from the University of Alabama School of Law and an LLM. tn
Taxation from New Tork University. He is a frequent writer and lecturer on the subject of

taxation.

conforming legislations, but has
achieved only limited success. Alchough
the Alabama Legislature has recently
considered numerous bills to amend the
State income tax law, only two such bills
were passed in the 1973 scssions, three
in 1975, two in 1977 and two in 1979,
However, in 1982 major revisions were
enacted to conform the current Alabama
law to federal tax law. Despite these
continued efforts, the income tax laws of
Alabama do not yer adequately conform
to federal tax law.

A bill was prepared in 1983 by the
Joint Committee to Revise Alabama In-
come Tax Laws for consideration by the
Alabama Legislature in the 1983 Regu-
lar Session which would have conformed
Alabama law to federal law in most other
remaining arcas. This bill, which has the
support of Alabama’s bar and accoant-
ing associations plus the Alabama Reve-
nue Department, will be introduced in
the 1984 regular session.

The task of ascertaining the Alabama
rule on a particular point is often made
difficult by the form and sequence of
Chapter 18. In many instances the
phrascology employed in Chapter 18
varies from that of the 1954 Code. These
variations necessarily raise troublesome
questions of whether substantive differ-
ences were intended.

Thc differences in federal and Ala-
bama tax laws affecting most Alabama
taxpayers primarily involve provisions
governing the inclusion and exclusion of

income and the deduction of cxpense
items in the compuration of taxable in-
come. This section will artempt to iden-
tify the major differences.

A series of tables have been used at the
end of this section to illustrate the differ-
ences between federal and Alabama rax
laws in inclusion and exclusion of in-
come and the deduction of expense items
in the computation of taxable income.

The provisions relating to gross in-
come and exclusions from it are generally
the first to capture the taxpayer’s atten-
ton. Although both federal and State
statutes define gross income in basically
similar terms, a number of unexplainable
inconsistencies exist. For example, his-
torically, federal law has afforded more
favorable trearment than Alabama law
for sick pay and employee death benefits,
while Alabama law provided more fa-
vorable trearment on items such as pro-
ceeds from health and accident insurance
policies paid for by an employer.

Under current federal and Alabama
provisions, deductions are allowed for
certain business and personal expenscs
and losses. Likewise, both federal and
Alabama law permit deductions for “or-
dinary and necessary™ business expenses
and for nonbusiness expenses arising
from the production of income. While
the Alabama statute dealing with deduc-
tions is generally modeled after the fed-
cral provisions, there have been some
significant differences. Changes adopted
in 1982 conforming Alabama provisions
to federal law generally benefit Alabama
taxpayers with respect to itemized, per-
sonal deductions. Permissible deduc-
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tions for charitable contributions have
been increased, and alimony payment
deductions have become available.

Alabama’s statutes dealing with the
determination and recognition of gain
or loss and those governing determina-
tion of cost basis generally resemble the
corresponding  federal provisions.
Nevertheless, there are noteworthy in-
consistencies. One particularly impor-
tant difference is the absence of any spe-
cial provision under Alabama law for the
treatment of capital gains. Conse-
quently, all gains are taxed in full. This
result is offset in part, however, by the
lack of any limit on the deduction of
capital losses.

The taxation of estare and trust n-
come raises problems that require special
provisions under both federal and Ala-
bama income tax laws. The rax burden
must be allocared berween the sertlor or
decedent, the fiduciary of the trust or

estate, and the beneficiaries. Subchapter
] of the Internal Revenue Code includes
a comprehensive scheme to govern this
complex situation. Unfortunately, Ala-
bama does not presently have a similar
provision. Additionally, the State statute
does not differentiate between simple
and complex trusts, nor has it adopted
the concept of “distributable net in-
come” which the federal law employs to
measure and allocate taxable and exempr
income between the trust or estate and
the beneficiaries. Conforming Alabama
law to federal law in this area of taxation
would eliminate questions concerning
the allocation of trust income among the
trustee, grantor and beneficiaries.
Moreover, there seems little reason for
retaining Alabama's present provisions
SINCe MoSt trusts are set up to comply
with the more comprehensive, yet bene-
ficial, federal provisions.

An area of inconsistency that has a
large impact on the lower income tax-

payer involves personal exemptions and
standard deductions. Presently, the Ala-
bama personal exemption is more favor-
able. However, the federal standard de-
duction or low income allowance pro-
vides a greater deduction from gross in-
come and therefore a greater tax saving
to the taxpayer.

The differences between federal and
Alabama law noted in this section create
difficulties for taxpayers and the State in
preparing and policing tax returns—
difficulties that could be eliminated by
conforming existing provisions of the
Alabama taxing statutes to those of the
Internal Revenue Code of 1954. Al-
though some of the distinctions in the
two laws may have been dictated by var-
ied social and economic objectives, the
majority cannot be justified on policy
grounds. Rather, most of the differences
must be attributed to the Alabama
Legislarure’s failure to stay abreast of the
rapid changes in federal tax law.

Subject

1. Disability pay to
permanently disabled
under age 65

2. Employee death
benefits § 101(b).

3. Dividends-Interest

4. Installment
payments of life
insurance proceeds to
spousc

Excluded under specific conditions
[.R.C. §% 104-105

Excluded up to $5,000. LR.C.

First $100 of certain dividends
excluded LR.C. § 116. (8200 if
joint return) (maximum $900
interest—1985)

Up to $1,000 interest per year
excluded. LE.C. § 101(d){1)(b)

TABLE 1

DIFFERENCES IN INCLUSIONS AND EXCLUSIONS FROM GROSS INCOME

Federal Treatment
& Provisions

104 & 105.

Included prior to 1982 unless proceeds from Insurance.
Reg. 14.2(e). Effective January 1, 1982, follows §§ LR.C.

Included § 40-18-14

Fully included § 40-18-14(1)

Interest fully included Reg. 14.2(a)

Alabama Treatment
& Provisions

5. Premiums on
group term life

insurance policies
paid by employer

6. Premiums on
group health or
hospital insurance
paid by emplover

Premiums for policies up to
§50,000 excluded though paid by
an employer for the benefit of an
employee LR.C. § 79. (inclusion
for discriminatory plans—1983)

Excluded when paid by employer
for the benefit of an employee
LR.C. § 106

Apparently excluded under Reg. 810-3-15-.02(b)6

Apparently included § 40-18-14 Reg. 810-3-15-.02(b)6.
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{f) Contribution to
non-qualified
employee benefit plan

(g) Employee stock
options

10. Dependent care
assistance to

employees

11. Military
Retirement Benehits

7. Health and
accident insurance
proceeds

8. Interest received
from U.S. obligations

9. Deferred
compensation

(a) Employee trust
plans

(b) Employee
contobutions to Trust
Plan

(¢) Alabama and
federal employees
rerirement iNcome
[Including Alabama’s
Teachers' Retirement
Systems, State
Employees’
Betirement System,
Judicial Retirement
System & Federal
Civil Service
Retirement System |

(d) Annuitics or
pension income

(e) Amounts received
from IRA, Koegh or
other qualified plan
rolled over into
another qualified plan

Excluded under certain conditions

Difference between the option price
and the stock’s fair market value is
includable as income. LR.C.

£5 421-425

Amounts excluded under § 129
beginning 1982

Includable

Sometimes included when
premiums paid by employer for
benefit of employee. LR.C. §§ 104,
105

Generally included, Treas, Reg.
§ 1.61-7(b)(3)

Qualified trusts are exempt from
income tax. LE.C. §§ 401(a),
501(a).

Excluded § 401 (k)

Included Treas. Reg. § 1.61-11

Applies an exclusion ratio formula.
LLR.C. § 72. (However, under some
eXCepHions Can use cost recovery)

Not includable in gross income

Considered taxable income if nonforfeitable ar nme made
§ 40-18-25(i)

No tax until the stock is sold for a profit

No comparable provision

For 1982 $4 750 excludable
For 1983 & 1984 $8,000 excludable
For 1985 & thereafter $10,000 excludable

Excluded § 40-18-14(2)c as provided under §§ 104 and
105

Excluded § 40-18-14(2)d

No formal application is required under § 40-18-25 for
the trust to be exempred. IRA—Kocgh Plans exempt
under 1982 Act

Included—Position of Alabama Department of Revenue.
No provision for excluding or deducting from gross
income.

Excluded Reg. 19.2

No tax until the total purchase price of the annuity or the
total contribution of an employee to a pension fund is
fully recovered. Regs. 14.2, 19.2

Effective January 1, 1982, rules and limitations of Federal
tax law will govern. Amounts distributed from any
qualified pension plans which were not deductble will be
excludable from gross mcome. § 40-18-25(c)

e
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Subject

1. Business
deductions

{a) Organization and
financing expenses

{b) Stare-Up
Expenditures

(¢) Partnership
losses—Ar Risk
Rules—Hobby Losses

(d) Moving
expense—Job
Hunting Expenses

(e)] Mine
development
expendirures

(f) Depreciation

(g) Expensing of new
business property

{h) Depletion

(1) Bad Debt Reserve

TABLE II

Federal Treatment
& Provisions

Corporations and partnerships may
deducr costs of organizing a
parmership and corporation over
sixty months. LR.C. §§ 248, 709,
(Note: Must also deal with IRS
position that pre-opening expenses
constitute capitalizable costs)

(60 month amortization, § 195)

Losses limited to amount at nisk

Allows deducrion for moving
expenses paid or incurred by
taxpayer involving expenses of
selling, buying or leasing a
residence, raxes, expenses and
pre-move house hunnng trips,
cxpenses for meals and lodging
while in temporary quarters at new
job location § 217. Job hunting
expenses deductible.

Allowed as business expense
deduction. LR.C. § 616

Accelerated Cost Recovery
Allowance—I.R.C. § 168.

$5,000 per year, $§10,000 beginning
in 1986

Allows from 5% to 22% of gross
income from the property as a
percentage depletion deduction
depending on the natural resource
involved. LR.C. § 613.

Allows deduction for reasonable
addition to reserve for bad debes.

DIFFERENCES IN DEDUCTIONS FROM GROSS INCOME

Alabama Treatment
& Provisions

Not deductible until business abandoned or dissolved.
Reg. 17.1(d)—Consider deducting these costs under
Alabama version of LR.C. § 212 [§ 40-18-15(a)( 14)]. The
IRS’ position regarding preopening expenses—
capitalizable cost is also applicable for Alabama purposes.

No comparable provision—these costs may be deductible
under Alabama version of LR.C. §212

[# 40-18-15(a)( 14)] dealing with expenses for production
of income.

No comparable provision. The Alabama Department of
Revenue has used federal rules to question so-called
hobby losses involving automobile racing, cattle raising,
riding stables, kennels and horse breeding.

Effective January 1, 1982, deduction allowed for items
listed under [LR.C. §217. Thus, Alabama now allows
deduction for expenses of buying and selling house. Job
hunting expenses not deductible.

All expenses in excess of net receipts from sales must be
capitalized, recoverable through depletion only. Reg. 16.2.

Allows “reasonable allowance™ only. § 40-18-15(a)(8)
§ 40-18-16(a). Department of Revenue will adopt
regulations adopting ACRS.

Department will not allow expensing.
Allows a uniform 27-1/2% depletion deduction for oil
and gas wells, compured on the raxpayer's gross income

from the property § 40-18-16. No percentage depletion
for coal and other minerals:

Mo comparable provision.
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(1) Corporation
chantable deduction

2. Personal
deductions

10% of raxable income—inereased
deduction for gifts of rescarch
property (basis plus 1/2
appreciation) § 170(c)

(a) Coneributions—self Prior to 1983 allows deduction for

employed retirement

plan—corporate
deductions to

COrporite retirement
plan

(b} Contribuoon—
individual retirement
Account

{¢) Charitable
contriburions

{d} Child care
expenses

(e} Alimony

{f) Medical expenses

amounts contributed o plan equal
to lesser of $15,000 or 15% of
camed income. LR.C. § 404(c)
(limitations change in 1983 for
corporate plan to maximum of
$30,000 for defined contribution
and $90,000 for defined bencfit
plans. For Koegh Plan defined
contribution—$20,000 1983,
£25,000 1984 and $30,000 1985)

Allows deduction for amounts
contributed by or on behalf of an
individual to an individual
retirement account equal to less of
$2,000 or 100% of compensation
or earned income. LR.C.

8§ 219,408,

Limitations are 20%, 30% or 50
of adjusted gross income with a
five-year carryover for excess
contributions. LR.C. § 170.

Allows credir for child care
expenses. LR.C. §44A. Maximum
51,440

Payments made prior o or
pursuant to a decree may be
deducrible. LR.C. 8§ 71,215,

Subject to 3% and 1% of adjusted
gross income limitations, (Changed
to 5% 1 1983)

5% hmitanon—no comparable provision

Prior to 1982 no comparable provision. Reg. 15

federal law from tome o time.

Prior to 1982 no comparable provision. Effective January

1, 1982, contributions as allowed by federal law.

Prior to 1/1/80 limited to 15% of taxpayer’s net income.
No carryover of excess contribunon § 40-18-15(a);
effective 1/1/80 limited to 15% of limited taxpayer’s
adjusted gross income, no carryover, Effective January 1,

1982, charitable contmbutions are limited to the

favorable federal restricnons. The new law allows
contributions limited to 20% . 30% or 50% of adjusted

gross income depending on the type of property

contributed and the organization thar receives the
contribution. Contributions in excess of the limitations
may now be carried over to other tax years i the manner

provided by federal tax law.

No comparable credit, not deductible under Reg.

17.1(a)(4).

Prior to 1982 nondeductble. Reg. 17.1(a)(8). Effecuive
January 1, 1982, deduction will be allowed for alimony
and separare maintenance payments. § 40-18-15(a)( 18).

PPayments are taxable to recipient.

Effective January 1, 1982, medical expenses will be
, 1982,
No difference in limitations for raxpayers over age 65.

deductible according ro federal law on January 1

A9
provides thar Alabama law contains no similar provision.
Effective January 1, 1982, contributions as allowed by

more

() Adopuon Up o $1,500 of qualified adopion ~ No comparable provision.
expenscs cxpenscs § 222
R
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(h) State and local
raxes

3. Losses

(a) Current losses of
sub-chapter §

COrporation

(b) Net operating
loss

{c}) Section 1244
stock

(d) Casualty loss

(¢) MNonbusiness bad
debis

Allows sharcholders to report
current losses in their personal
income rax reeum. LRUC§ 1374

Allows carryover and carryback of
losses as net operanng loss
deduction. LR.C. § 172(b).

Preferential treatment of losses from
small business stock. LR.C. § 1244

Requires exclusion of first $100,
unless incurred in trade or
transaction entered into for profir.
LR.C. § 165(c). (10% exclusion
beginning in 1983)

Short term capiral loss

Effective 1982, following taxes are no longer deducuble:
driver’s license, auto tag, transportation tax, alcohol tax,
tobacco tax, gasoline tax, urility tax, telephone tax.

No comparable provision.

Special carryback and carryforward provisions for
mdividuals for tax years after 1974, corporations can
deduct loss in year of loss only § 40-18-15(a)(16).
Effective January 1, 1984, corporations can deduct up to
$600,000 in losses occurring in years after 1983 against
current year income provided that the deduction cannot
exceed previous year loss. Only losses through 1988 may
be deducted.

All losses on stock are deductible.

Allows deduction for full amount of casualty loss.

§ 40-18-15. Effective January 1, 1982, casualty loss
deduction not connected with a trade or business have a
$100 deducnble for mdividuals, § 40-18-15(a)(6).

Not deductible

Subject

1. Non-recognition
of gain or loss in
involuntary
conversions of

property

2. Sale of personal
residence

3. Basis

{(a) Property acquired
from decedent

TABLE III

DIFFERENCES IN RECOGNITION AND DETERMINATION OF GAIN OR

LOSS BY THE INDIVIDUAL

Federal Treatment
& Provisions

Taxpayer may choose whether to
recognize gain from an involuntary
conversion or to decrease basis of
new property to reflect non-
recognized gain. LR.C. § 1033.

Preferential treatment of sale of
personal residence by persons 55 or
over up to $125,000. LR.C. § 121.
Taxpayer may defer gain on sale of
residence by reinvestment in
another residence within two year
periods. LR.C, § 1034

Basis of property is fair market
value at time of decedent’s death,
LR.C. § 1023,

Alabama Treatment
& Provisions

Allows no such election. If disposition of property
qualifies for nonrecognition of gan, then the gain may
not be recognized § 40-18-8(f).

Effective January 1, 1976, § 40-18-14(2)(h) provides for
nonrecognition of gain on sale of residence as provided
by federal law. Effective January 1, 1982, there is an 18
month rollover period for sale of a principal residence and
a $100,000 one time exclusion of gain on sale of a
principal residence by individual who has artained age 55.

Basis of property is fair marker value at time of decedent’s
dearh. § 40-18-6(a)(3).
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(b} Gift rax
adjustment

(¢) Gift or transfer in
trust

4. Capital gains and
[osses

5. Installment sales

Taxpayer may increase basis of
property acquired by gift to
represent amount of gift tax paid.
LR.C. § 1015(d)(1)(A).

Basis of property is adjusted basis
in hands of transferor. LLR.C.
§ 1015

Allows special deduction for capital
gains and losses. LR.C. §§ 1201,
1202, Capiral loss deductions are
limited by LR.C. § 1211,

Sales may be reported on the new
installment basis. LR.C. § 453,

Problem areas for Alabama taxpayers:

—Permissible one payment rule
applies under Federal law bur may
not apply under Alabama law

—Section 337 liquidation with
installment obligations—will not
accelerate installment obligations
under Federal law—no comparable
provisions under Alabama law

—Related party sales—now
restricted under Federal law—no
comparable provision under
Alabama law

No comparable provision, however, get step up in basis
to fair market value at date of acquisition.

Basis of property is fair market value of the property at
date of acquisition. § 40-18-6(a)(2)

All recognized gain taxed in full. Reg. 15.15.

Installment sale reporting permitted so long as initial
downpayments in the year of sale do not exceed 40%.
§ 40-18-44. 40% Limitation has been problem in several
recent Alabama tax audits,

Subject
1. Simple and

complex trusts

2. Exemptions

3. Short term trusts

TABLE IV
DIFFERENCES IN THE TAXATION OF ESTATE AND TRUST INCOME

Federal Treatment
8 Provisions

A trust is classificd as simple or
complex depending on its
dispositive provisions.

An exemption of $300 15 provided
for simple trusts, $100 for complex
trusts, and $600 for estates. L.R.C,
§ 642(b).

The grantor is taxed on the income
of a short term trust unless the trust
is set up for at least 10 years or for
the life of the beneficiary. LR.C.
§673

Alabama Treatment
& Provisions

All trusts are treated the same under § 40-18-25,

Trusts and estates are allowed a personal exemption of
$1500. Reg. 25.1 1982 Act changes tax rate schedule for
estates and trusts.

Section 40-18-25 addresses only the rax liability of the
trustee and the beneficiary for trust income. From this
failure to include the grantor it is assumed thar the
grantor is subject to no tax liability if he has relinquished
all control over the rrust for the tax year.
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4. Accumulated
income distnbutions

5. Distmburion

6, Unused loss

carryovers

7. Income in respect
of a decedent

Under the federal “throwback™ rule
the bencficiaries are taxed under
distnburion of accumulated income
as if the income had been
distniburted each year. LR.C,

54 665-608,

If current income is used to pay a
specific pecuniary gift or bequest in
not more than three nstallments, it
may be treated as a nontaxable
distribution out of corpus and be
excluded from the gross income of
the beneficiary. LR.C. § 663(a)(1).

Beneficiaries may deduct unuosed
loss carryovers and deductions in
excess of gross income for the last
tax year of a terminated trust or
estate. LR.C. § 642(h).

Allows a deduction for the
inheritance tax paid on income “in
respect of a decedent.” LR.C.

§ 691{c).

Accumulated income 18 treated as part of the corpus that
15 not taxable to the bencficianes. § 40-18.25.

No comparable provision.

Daoes not allow loss carryovers §§ 40-18-25, 40-18-15

No comparable deduction is allowed.

Subject

1. Personal
exemptions

2. Standard
deduction

3, Deduction for
rwo-carner married
couples

4. Inflation

adjustment in individual
rate brackets, personal
exemptions and zero
bracket amount

TABLE V
DIFFERENCES IN PERSONAL EXEMPTIONS AND STANDARD DEDUCTIONS

Federal Treatment
& Provisions

Allows an individual exemption and
dependents exemptions of §1,000.
LR.C. § 151

The zero bracket amount replaces
the standard deduction used in
carlier years to simplify tax
computations. Each raxpayer now
gets a zero bracket amount in
figuring his or her tax. The size of
the zero bracket amount depends
on the particular tax starus of

taxpayer.
10% of lesser of $30,000 or

qualified carned income (maximum
$1,500 in 1982, $3,000 later years)

Starts in 1985 §§ 1(D) & 151(f)

Alabama Treatment

& Provisions

Allows an individual exemption of $1,500. § 40-18-19.
Effective January 1, 1982, requires cach spouse to claim
their respective $1,500 exemption when computing the
tax on their separate income. No proration of exemption
upon death.

Allows a standard deduction of 10% of taxpayer’s
adjusted gross income up to a maximum of $1,000.

§ 40-18-15. Effective January 1, 1982, increased to 20% of
adjusted gross income up to a maximum of $2,000 for
taxpayers using the single tax rate schedule and $4,000 for
married taxpayers filing joint returns.

No comparable provision.

No comparable provision.
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by Randy Reaves

This is the final report from the Legislative Counsel to the
members of the Alabama State Bar concerning legislation
introduced in the 1983 regular session. During the session
some 1488 bills were introduced in the House and Senate. Of
these bills, both general and local, only 299 achieved final
passage. Of the hundreds of bills related to attorneys or the
practice of law which were reported carlier, only eighteen have
become law.

Alabama State Bar Bills

Twao bills endorsed by the Board of Bar Commissioners did
not fare well this session. Both H.B. 81 to remove the exemp-
tion from license taxes for first and second year lawyers and
5.B. 204 to reduce the statute of limitations in legal malprac-
tice actions, were reported from committees late and swal-
lowed by long regular calendars in both chambers, Efforts to
bring them up on Special Order calendars failed and both died.

One bill of importance to the organized Bar passed both the
House and Senate. H. B. 366, now Act. No. 83-373, by Rep.
Noopie Cosby of Selma continues the Board of Bar Examiners
without change. Representative Cosby did an excellent job for
the Bar and was ably assisted in the Senate by lawyer/
legislators Jim Smith of Huntsville and Wendell Mitchell of
Luverne.

Alabama Law Institute Bills

Two bills were drafted for the regular session by the Law
Institute. The Alabama Limited Partnership Act was co-
sponsored by Senators Smith (]), Harrison, Kirkland and
Hilliard. The bill, now Act No. 83-513, resembles the new
Uniform Limited Partnership Act, but with certain adjust-
ments to conform to Alabama practice.

It updates the present Alabama statute as to the limited
partnership form of business organization. This act simplifies
the process of filing or amending a certificate of limited
partnership; allows for the granting to limited parmers of
rights necessary to qualify Alabama limited parmerships under
the securities laws of many states without subjecting such
limited parmers to unlimited liability; and, also, contains pro-
visions as to financial contributions and distributions, assign-
ment of parmership interests, dissolution of limited parter-
ships, and actions by a limited partner on behalf of the limited
partnership. This act becomes effective January 1, 1984.

The second bill, the Revised Alabama Professional Corpo-
ration Act, also becomes effective January 1, 1984. This rewvi-
sion of the professional corporation and professional associa-
tion laws, now Act No. 83-514, brings these laws into confor-
mity with the Business Corporation Act while combining
them into one statute. For an excellent review of this new law
{by Bob McCurley), see the Legislative Wrap-up in the July
edition of The Alabama Lawyer. It was sponsored in the Senate
by Ryan deGraffenried and handled in the House by Repre-
sentatives Manley, Langford and Casey.

New State Constitution Proposed

5. B. 58 by Sen. Ryan deGraffenried proposed that the
citizens of the state have a chance to vote on a new Constitu-
tion to replace the 1901 version that has been amended hun-
dreds of times. The bill passed the Senate on the 14th legisla-
tive day and was assigned to the House Constitution & Elec-
tion Committee. A substitute bill, drafted by the Governor's
office, was reported from committee rather than the Senate
version. This version ultimately passed and bears Act No.
83-683. An clection upon the proposed amendment is ordered
to be held at the next special or general election held not less
than three months after the final adjournment of the 1983
regular session of the legislature.
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DUI Law Changes

One of the more controversial issues to come before the
legislature in 1983 involved proposed changes to the penal-
ties for driving under the influence. A number of measures
were introduced, but only H. B. 264, now Act No. 83-620,
passed. This bill amends §§ 32-5-192, 32-5A-191, 32-5A-
192, 32-6-19 and 11-45-9. The penalty for refusing to submit
to a chemical test the first time is now a license suspension of
90 days, and the second such refusal will result in license
suspension for a year.

The penalties for convictions of driving under the influence
under §32-5A-191 have been increased as follows:

First Conviction
House Bill 264 Summary of
Changes
Imprisonment in county or munici- Same
pal jail for not more than 1 year
and/or

Increased minimum
fine from $100 to
$250

fine not less than $250 nor more
than $1,000

and

90 day suspension of drivin
rivilege or license by director o
ublic Safery

and

Mandatory 90 day sus-
pension

mandatory completion of approved  Same
DUI Court Referral Program

Second Conviction

Minimum 48 consecutive hours im-

] k Mandatory 48 hours
prisonment; maximum 1 year

imprisonment or 20
hours community ser-
vice. Mandatory sen-
tence not subject to
probation or suspen-
sion

or
20 days community service
and

fine of not less than $500 nor more  Fine must be imposed

than $2,500 in addition to impris-
onment or community
service

and

1 year driver’s license revocation by
the Department of Public Safery

lncreases minimum
fine from $200 to
§500 and increases
maximum from $1,500

to $2,500
Bevocation of license
increased  from 6

months to 1 year
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Third and Subsequent Convictions

Imprisonment 60 days to 1 year.
Mandatory 60 days imprisonment
which cannot be probated or sus-
pended

and

Mandatory 60 days
imprisonment

fine of not less than $1,000 nor Mandatory fine of not

more than $5,000 less than §1,000.
Minimum fine in-
creased from $200 to
$1,000; maximum in-
creased from 81,500 to
£5,000

and

Director of Public Safery shall re-

A Mandatory revocation
voke license for 3 years

by DPI'S increased from
6 months to 3 years.

This bill also provides that any person arrested for violating
the provisions of this act shall not be released from jail under
bond or otherwise, until there is less than the same percent by
weight of alcohol in his blood as specified in
§32-5A-191(a)(1).

It clarifies penalty for violation of §32.5A-192 (Homicide
by Vehicle). Fine not less than $500 nor more than $2,000 or
imprisonment for a term not less than one year nor more than
five years, or both.

It also increases penalty for violation of §32-6-19 (Driving
While Revoked)—minimum fine increased to $7100,
maximum fine remains at $500; maximum term of imprison-
ment increased to 180 days.

Last, but not least, it amends §11-45-9 to allow municipal
courts to enforce increased penalties under §32-5A-191
(DU}

OTHER BILLS OF INTEREST
Banking, Commercial and Corporate

S-97 To amend §7-9-204 of the Code of Alabama,

83-605 1975, relating to security agreements in connec-
tion with after-acquired property and future ad-
vances so as to provide that as relates to agricul-
ture, a security agreement may provide that any
and all ebligations covered by the security agree-
ment are to be secured by after-acquired collateral
including without limitation all seed and all crops
and the seed and agricultural products from any
such crops growing or crops to be grown,
whether they become such more or less than one
year after the security agreement is executed and
whether the security agreement is given in con-
junction with a lease, a land purchase or im-
provement transaction or not. Effective date 7-
28-83.

S-120
83-495

To amend the Alabama Business Corporation
Act 50 as to provide the procedure for acquisition
of stock in any corporation through exchange of
stock by another corporation; to provide for the
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S-127
83-513

H-244
B3-741

5-192
83-607

H-300
B3-774

5191
H3-6006

H-297
B3-622

H-214
83-571

342

right of a sharcholder to dissent from such ex-
change; to prescribe a dissenting sharcholder’s
rights. Effective dare 7-14-83.

To be known as “The Alabama Limited Partner-
ship Act of 1983” revising the laws of Alabama in
Title 10 of the Code of Alabama, 1975, Effective
date 1-1-84,

To further amend §340-18-42, 40-18-80, 40-
18-82, and 40-18-83, Code of Alabama, 1975, so
as to provide for elimination of installment pay-
ments of income tax by corporations and
fiduciaries and to require the filing and payment
of declarations of estimated income tax by corpo-
rations. Effective date 1-1-84.

To amend §31-2-90, Code of Alabama, 1975,
which provides for appointment of defense coun-
sel in actions against members of the national
guard, so as 1o make such counscl available at
stare expense, ctc. Effective date 7-28-83.

To amend Code of Alabama, 1975, §9-16-93(f)
which places jurisdiction in the district couns of
the stare by placing jurisdiction in the circuit
courts of the state; to amend §9-16-94(a) which
provides for mandatory assessment of civil penal-
ties upon the issuance of cessation orders under
§9-16-96(a) to correctly read §9-16.93(a); to
amend §9-16-95(f) by providing for reasonable
artomey and expert witness fees; to amend §9-
16-99(2) which provides for waiver of certain
requirements of this Article on surface mining
areas affecting two acres or less; and o amend
§9.16-75 relating to rule making procedures by
providing that provisions in this Act shall take
precedence over the provisions of the Alabama
Administrative Procedure Act; etc. Effective dare
B-5-83.

To amend §31-2-89, Code of Alabama, 1975,
which bars actions or proceedings against mem-
bers of the national guard for acts done in the
discharge of military duty, so as to provide for
conditions under which indemnification by the
state shall be available vo such persons. Effective
date 7-28-83.

Criminal Law and Procedure

To further provide for criminal procedure; to
provide thar the victim in any cniminal case is
entitled to be present throughout the trial pro-
cecdings; ctc. Effective date 7-29-83.

To amend §13A-6-45 of the Code of Alabama,
1975, relating to interference with custody, so as
to change the penalty for such offense from a
misdemeanor to a felony, Effective date 7-18.83,

H-24i6
83-508

H-264
83-620

H-299
B3-742

H-536
83750

S-489
H3-569

H-798
B83-503

H-340
83744

H-366
83-373

To provide that a Restitution Order in a crimi-
nal case is a Final Judgment and has the same
force and effect as a Final Judgment in civil ac-
nons under the laws of the Stare of Alabama: etc.
Effective date 7-18-83.

To amend §§32-5A-191 and 32-5A-194, Code of
Alabama, 1975, which relate 1o offenses and
penalties and matters of evidence related 1o driv-
ing under the influence of alcohol or controlled
substances (DUI), so as to lower the minimum
weight of alcohol in the blood required to convict
a person under said §32-5A-191, to provide that
such minimum alcohol limits create a conclusive
presumption of guilt or fault, and ro generally
increase the penaltics and other sanctions for
various degrees of violations of §32-5A-191. Ef-
fective date 7-29-83.

To amend §13A-7-1, Code of Alabama, 1975,
which provides for the definitions relating to the
crimes of burglary and criminal trespass, so as to
provide further for said definitions. Effective date
8-5-83.

To amend §15-22-23 and §15-22-36, of the Code
of Alabama, 1975, which relates to the authority
of the board of pardons and paroles to grant
pardons and paroles so as to provide further for
notification procedures, Effective date 8-8-83.

Relating to the 37th Judicial Circuit of Alabama;
to provide that if a defendant in a criminal case
enters a written plea of not guilty prior to his
arraignment such pleas shall constirute waiver of
his right ro have an arraignment at which he is
present in person or represented by an artomney.
Effective date 7-18-83.

To provide for the criminal offense of theft of
trade secrets and to prescribe for convic-
von of such offense. Effective date 7-18-83.

Judiciary

To amend §%12-19-71 through 12-19-75 and
§§12-19-171 through 1219179, Code of Ala-
bama, 1975, to further provide for the assess-
ment, collection and distribution of fees and costs
in circuit and district courts so as to enhance that
portion of the fee schedule distributed to the state
general fund and ro provide for the judicial
training and education fund which is created
hereby, etc. Effective date 9-5-83.

Miscellaneous
Relating to the Alabama Sunset Law to continue
the existence and functioning of the Board of Bar
Examiners as provided in §§34-3-1 through
§34-3-44, Code of Alabama, 1975, and the legis-

lature’s concurrence thereof, Effective dare
G-17-83,
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Wills, Estates and Tax

H-243
83-740

To amend §84, 7. 10, 11 and 15 of Tite 40,
Chaprer 15, Code of Alabama, 1975, that imposes

an estate and inheritance rax by changing due
dates under this Chapter from 15 months after
the decedent’s death to 9 months after the dece-
dent’s death and by changing the interest rate
charged for the delinquent payments from six
percent per annum to the rate established in
§40- 1-44, Code of Alabama, 1975. Effective date

8-5.83,

Robert L. McCurley, [r., di-
rector of the Alabama Law In-
stitute, rveceived both bis un-
devgraduate and law degrees
from the Umiversity of Ala-
bama. In this reqular column,
Mr. McCurley will keep us up-
dated on legislation of interest
and importance to Alabama

artorneys.

Randolph P. Reaves, a
graduate of the University of
Alabama and University of
Alabama School of Law, prac-
tices with the Montgomery firm
of Wood, Minor & Parnell,
PA. He presently serves as

legisiative counsel for the Ala-
bama Stase Bar,

by Bob McCurley

Alabama Law Institute drafting committee has com-
pleted its study on the Alabama Non-Profit Corporation Law.
This committee, chaired by Yerta Samford of Opelika, has
completed its revision with commentary and will present this
revision to the Institute Council this fall in time for it 1o be
presented to the 1984 Legislature.

The Institute committee revising the eminent domain laws
is redrafting certain sections of its original recommendation in
response to public comments and lawyers’ suggestions.

The probate revision committee has undertaken to revise
Alabama’s guardianship laws. Alabama now has statutes deal-
ing with guardians of minors and mental incompetents; guar-
dians for handling welfare funds; guardians for veterans; lim-
ited guardians and curators. We also provide for guardians of
the person and guardian of property. This committee, chaired
by E. T. Brown of Birmingham, welcomes your comments
and recommendations to make our guardianship laws more
simplified.

Alabama enacted its present Condominium law in 1971, six
years before the Model Condominium Act was approved by
the National Commissioners of State Laws. After ten vears’
experience of dealing with condominiums in Alabama, the
Institute has undertaken to update, revise and complete Ala-
bama’s Condominium law. The committee, chaired by Albert
Tully of Mobile, became acutely aware of the need for revision
with the rapid development of condominiums in Gulf Shores
after the devastation of Hurricane Frederic. Afrer several years
of slow real estate development, interest rates and prices are
dropping causing developers to convert apartments in several
of the major cities into condominiums. The legislature recently
adopted Act 83-670 which deals with “Condominium time
sharing.” Sellers of “nime sharing” plans must be licensed by
the Alabama Real Estate Commission and their sales plans
approved. []

e i [
RIN! JLLD ,

Lawyer.

16101,

Through the grapevine it has been learned that there are several Alabama
lawyers who are very talented creative writers. The Alabama Lawyer is therefore
sponsoring a short-story contest for those authors. We invite any member o
participate by sending two copies of their story to us no later than January 31, 1084.

The subject-matter is to your own choosing. Keep stories to 3,000 words or
less—twelve typed, doublespaced pages on 8 /2" x "’ paper. The winning short
story, and possibly others, will appear in the May 1084 issuc of The Alabama

1f you are not a writer bur know of an associate who is, please encourage them
to participate—sometimes it takes a little push.
Send stories to The Alabama Lawyer, I'O. Box 4156, Montgomery, Alabama

ONrest

The Alabama Livwyer
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CLE
“News &
Seminars

Mary Lyn Pike
Staff Divector, MCLE Commission

MCLE NEWS

1983 Compliance Reports Due on
December 31

Every member of the Alabama State
Bar, resident and nonresident alike, must
submit the form entitled “Annual Re-
port of Compliance” by December 31,
1983. However, only those persons who
held a 1983 Alabama occupational
license, 1981 and 1082 Bar admirrees, as-
sistant and deputy atrorneys general,
district artorneys, and assistant or dep-
uty district attormeys must report atten-
dance of CLE activities, Others should
claim the appropriate exemption and re-
port credits earned, if any.

Carryover credits from 1981-82 were
posted on the reporting forms mailed o
members of the Bar in September. As
provided in Regulation 3.7 of the Rules
and Regulations for Mandatory Con-
tinuing Legal Educarion in Alabama,
courses attended in 1o81-82 but not re-
ported in 1982 may not be reported in
1983, Extra credits earned in 1983 must be
reported on the 1983 form in order to be
used to meet the 1984 requirement. The
MCLE Commission will permit
amendment of 1983 reports until February
29, 1984. Request an amendment by
sending a letter stating the title, sponsor,
date and location of the addition as well
as the credits camed. Asspecified in Rule
4+.B., eredits carried forward from 1081-82

EEEs

CONTINUING LEGAL EDUCATION OPPORTUNITIES
November, 1983—January, 1984

SPONSORS
Telephone

Sponsor Code  Sponsor Name Number
ABA American Bar Association (312) 947-4000
ABANI American Bar Association National Institutes (312) 567-4675
AICLE Alabama Institute for Continuing Legal (205) 348-6230

Education
ALI-ABA American Law Insttute-American Bar (215) 243-1600

Association
BBA Birmingham Bar Association (205) 251-8006
CICLE Cumberland Institute for Continuing Legal  (205) 870-2865

Education
CLRA Center for Lirigation Risk Analysis (415) 854-1104
CLS Center for Legal Studies (215) 567-4800
Fp Federal Publications ({202) 337-7000
MBA Mobile Bar Association (205) 433-9790
MLC Miami Law Center (305) 284-4762
MSL McGeorge School of Law (205) B71-6665
NCDA National College of District Attorneys (713) 749-1571
NHLA National Health Lawyers Association (202) 393-3050
PLI Practising Law Institute (212) 765-5700
TTLA Tuscaloosa Trial Lawyers Association (205) 758-8332
UA University of Alabama (205) 348-6371

SCHEDULE OF SEMINARS

Because the following list of approved CLE activities was compiled in Seprember
1983, it is not necessarily inclusive of all activities approved for November 1983
through January 1984. An artorney planning to attend an activity that is not listed
should contact the sponsoring organization to determine whether it is approved for
CLE credit in Alabama. If it has not been approved, the sponsor should submit an
application for approval at least 30 days in advance of the program. Applications are
available upon request from the MCLE Commission office: P. O. Box 671,

Montgomery, Alabama 36101.
Dares
November 4, 1983

November 4-5, 1983
November 10-11, 1983

November 11, 1983

November 14-15, 1983

November 17, 1983

November 17-18, 1983

Movember 17-19, 1983

MNames and Places

Birmingham. Collections. AICLE. Credits: 6.3.
Cost: 865,

New Orleans. Employee Dishonesty, ABANI.
Credits: 13.4. Cost: $350 / members: $375 /
non-members.

Washington. Hasardous Wastes. ALI-ABA.
Credits: 15.6. Cost: $335.

New Orleans. Federal Appellate Practice. ALI-
ABA. Credits: 9.6. Cost: $295,

Birmingham. TEFRA Changer and Pension and
Profit Shaving Plans. CICLE. Cost: $75.
Atlanta. Computer Literacy for Lawyers. CLS.
Credits: l;:??(:mr: $550).

Montgomery. Appellate Practice. AICLE, Cred-
its: 7.4. Cost: $65.

Tuscaloosa. Swmmation and Argument (Part 1),
TTLA. Credits: 1.0, :
Chicago. Estate Planning. PLI. Credits: 12,0,
Cost; §325,

Tuscaloosa. Federal Tax Clinie, UA. Credirs:
144,

Houston. Commercial Real Estate Leasing.
ALI-ABA. Credits; 23.0, Cost: 8395,

Novemdbier 1piy



November 18, 1983

November 29-December 2,
1983

December 1-2, 1983

December 2, 1983

December 2-3, 1983

December 6-7, 1983

December 8-9, 1983

December 9, 1983

December 12-13, 1983

December 15, 1983

December 16, 1983

January 9-13, 1984
January 12-13, 1984
January 12-13, 1984
January 20, 1984

January 22-26, 1984
January 26, 1984

January 27, 1984

January 30-February 3, 1984

January 28-February 4, 1984
January 30-February 4, 1984

The Alnbasma Lawyer

Birmingham. Appellate Practice. AICLE. Credits:
7.4. Cost: 365.

Birmingham, Alabama Probate Code. BBA.

Credits: 3.4, Cost: $15/members; $25/non-

members,

Birmingham. Real Estate. CICLE. Cost: $75.

Washington, Litigating Asbestos Claims. FP.

Cost: $725.

New York. Advanced Antitrust Seminar. PLL

Credirs: 12.6. Cost: $450.

New York. Chapter 11 Business Reorganizations.

PLI. Crcdil;s:b‘l‘;;rz. Cost: $350.

Birmingham. Focus on the : Strategic Consid-

erations in Persuasion. éiﬂ(’.?LE. Credits: 11.9.

Cost: £150.

Birmingham. Estate Planning. AICLE. Credits:

7.3. Cost; $65.

Miami. Historic Preservation Law. ALI-ABA.

Credits: 12.5. Cost: $295.

San Francisco. Oceupational Disease Litigation.

PLI. Credits: 13.2, Cost: $375.

Washington. Health Planning and the Law.

NHLA. Credits: 12,3,

Arlington. Advanced Evidence and Trial Tech-

nigues. ALI-ABA. Credits: 15.5. Cost: $335.

New York. The Jury: Techni the Trial

Lawyer. TLL Crgdlg 13.2, Clg:‘t? i%;ﬁ.

Birmingham. Social Security Disability. CICLE.

Cost: $75.

New Orleans. Egquipment Leasing. PLIL. Credits:

14.4. Cost: 135[?

New York. Realty Joint Ventures. PLL Credits:

13.2. Cost: $425.

Tuscaloosa. Summation and Avgument (Part 2).

TTLA. Credits: 1.0. l: :

Atlanta. Litigation Risk Analysis.™ CLRA.

Credits: 7.9. : $575.

Birmingham. Real Estate Law. BBA. Credits: 3.4.

Cost: $15/members; $25/non-members.

Birmin . Business Torts and Antitrust Law.

CICLE. Credits: 6.0. Cost: $75.

Mobile. Irving Younger on Hearsay. MBA. Cred-

is: 3.5. Cost; $10.

Miami. Estate Planning. MLC. Credits: 14.4.

San Francisco. Corporate and Outside Counsel.

ABANI. Credits: 11.4. Cost: $320/members;

$350/non-members,

San Francisco. Advanced Antitrust Seminar. PLIL

Credits: 12.6. Cost: $375.

Birmingham. Checklist for Incorporating a New

Bm‘img%}BBA. Crcdits:ﬁm]. Cost: $10.

Denver. Trial Advocacy for Prosecutors. NCDA.

g}ntgfﬁn;:ry. Sales Law in Alabama. AICLE.
st: i

Binnjn’%ham. Sales Law in Alabama. AICLE.
Cost: 865,

Birmingham. Effective Trial Technigues. BBA.
Credits: 3.4.

Vail. Recent Developments in the Law. AICLE.
Cost: $75.

Park City. Alsemni CLE Ski Trip. CICLE.

Salzburg. Commercial ency. MSL. Credits:
12.0. Cgst: $325. AJ 4

cannot be used after 1983. Only credits
cammed but not needed in 1983 may be
designared as carryover credits for 1984.

Only approved CLE courses artended
in 1983 may be reported on the form.
Approved courses are those offered by
sponsors listed at Regulation 4.2 and 44
Alabama Lawyer 81, 197, 253 (1983), or
courses that have been accredited by the
MCLE Commission upon application
by the sponsoring organizations.
Courses not yet approved cannot be
accepted. You may ascertain the status of
a course by contacting the sponsoring or-
ganization or by calling the MCLE
Commission office (269-1515). Applica-
tions for approval may be obtained by
writing to:

MCLE Commission
Alabama State Bar

P. O, Box 671

Montgomery, Alabama 36101

Teaching credit is available for attor-
neys who contribute to the Bar by serv-
ing as speakers in approved CLE
courses, guest lecturers in accredited law
schools, and full-time or part-time fac-
ulty in accredited law schools. Teaching
in other settings does not earn CLE
credit. Six CLE credits are awarded to
CLE speakers and guest lecturers for
each hour of presenration accompanied
by a thorough handout. Three CLE
credits are awarded for presentations not
so accompanicd. Repeat presentations
qualify for one half of the credits avail-
able for the original presentation. Six
CLE credits are awarded to law school
teachers for each hour of academic credit
awarded by the schools for the courses.

Alabama State Bar Annual Meeting:
CLE Credit

The following portions of the 1983 an-
nual meeting qualified for CLE credit:
“Recent Developments in the Law™, 6.6;
“Policing the Bar”, 1.5; Administrative
Law, 1.5; Criminal Law, 1.5; Practice and
Procedure, 2.0; Corporation, Banking
and Business Law, 1.o; Oil, Gas and
Mineral Law, 1.o; Taxation, 1.0; En-
vironmental Law, 1.0; Labor Law, 1.0;
Business Meeting, 2.0. The business
meeting was designated an approved
CLE activity by the Supreme Court of
Alabama on June 14, 1083, []



Opinions of the General Counsel
William H. Morrow, Jr.

UESTION:

“When the Artorney General or an Assistant Attorney Gen-
eral ceases to be a public employee and enters into private
practice may he accept appointment as a Special Assistant
Artormney General to complete marters in which he had sub-
stantial responsibility while he was a public employee?™

ANSWEB.:

Acceptance of appointment as a Special Assistant Attorney
General by a former Attorney General as Assistant Artorney
General engaged in private practice to complete marters in
which he had substantial responsibility while he was a public
cm ph}}fc: would not be unethical or a violanon of D|5c|plu1;|.rv
Rule 9-101(B).

DISCUSSION:

On at least three occasions requests for opinions have been
directed o the Office of the General Counsel and the Discipli-
nary Commission involving the question posed herein.

Disciplinary Rule 9-101 (B) provides:

“A lawver shall nor accept privare employ-
ment ?r?a matter in whlchphcphnd 5ubﬁt:|l:nu};1
responsibility while he was a public em-

ployee.”

We arrive at the foregoing conclusion for ar least two rea-
sons. First, it is our opinion that the evil which DR 9-101 (B)

was designed to prevent is inapplicable to the specific facts in
this situation. DR 9-101 (B) was designed to prevent a former
public employee from becoming intimarely acquainted with a
matter which he handled as a public employee and exercised
substantial responsibility and then accepting employment
from a person, individual or corporate, and using this knowl-
edge for the benefit of his new clicnt and adversely to the
public entity by which he was previously employed. This
reason for the rule does not apply in this case since as a Special
Assistant Artorney General the attorney, although engaging in
private practice, would continue to pursuc the same goals and
abjectives in the matters as to which he heretofore had sub-
stantial responsibility as a public employee.

Secondly, an answer to the question requires some consid-
eration of the precise meaning of the words “private employ-
ment” asused in DR 9101 (B). We are of the opinion that the
“privare employment” contemplated by DR 9-101 (B) would
not include acceptance of employment as a Special Assistant
Artorncy General. It can be argued that a Special Assistant
Artorney General 1s still a “public employee™ within the con-
templation of the rule since he would merely be continuing to
perform the identical duties with regard to the specific marters
in which he had substantial responsibility as a public em-
ployee.

We do not believe that a strictly literal interpretation of DR
9-101 (B) should be applicd and thar it is in the best interest of
office of the Attorney General, the courts and the public that
the rule should be applied as described heren. 7]

--._.-”-"‘--_-"'L‘-_-r"‘*-._.-" I"\-.._..-r""*-._.--"I;‘-—-.._,_.-f
Al | || ||-|| ||| |1||||||1I||

A very special issue of The Alabama Lawyer is upcoming and we want to invite
you to be a part of it!

Our May 1984 issuc will feature “old buildings for modern uses™—namely, the
restoration of old buildings or homes for law offices. We have already started
getting this feature together so don’t be left out.

Please send historical (if any} or background information about your law office
to: The Alabama Lawyer, P.O. Box 4156, Montgomery, AL 36101, We also will
publish several photos of offices sclected statewide—please include a snapshot of
your office. Formal pictures can be made at a later date.
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Disciplinary Report

Disbarments

John Bennett Samford, of Montgomery and Opelika,
wis disbarred, cffecrive September 26, 1983, for having
violated DR r-102(A)(4), 1-102(A)(6), g-102(B)(1), and

9-102(B (4], by having obtained money from an insurance
company on behalf of a client, and having failed to deliver

the money to the client or notify the client of the receiptof

the money.

Fred ]. Sandefer, of Birmingham, was disbarred effec-
tive Ocrober 25, 1983, for having violated DR r-102(A)(4)
in having falscly represented to a creditor that an indebt-

cdness had been paid and presenting false evidence of

payment to the creditor, namely, a spurious cancelled
check which did not, in fact, represent payment of the
indebredness.

Public Censure

On July 20, 1983, Huntsville artorney Clement J. Car-
tron was publicly censured before the Board of Bar
Commissioners of the Alabama State Bar for violation of
Disaplinary Rules o-102(A)(2), o-102(B)(1), 1-102{A)(5),
and 1-102{A)(6) of the Code of Professional Responsibil-
ity of the Alabama Stare Bar, It was found that Mr, Car-
tron had filed a garnishment on behalf of one of his clients
to collect past due child support payments and that he
continued to collect funds through the gamishment after
sarisfaction of the judgment. Tt was further found thar Mr.
Cartron had failed ro advise his clienr of the receipr of the
funds paid after satisfaction of the judgment. The Disci-
plinary Commission of the Alabama State Bar determined
thar Mr, Cartron’s conduct was prejudicial to the admin-
istration of justice and adversely reflected on his fitness to
practice law. They also found that Mr. Cartron had vio-
lated association rules by failing to notify his client of the
receipt of funds obtained on her behalf.

Private Reprimands

On July 20, 1983 a private reprimand was administered
to an Alabama atromey for violation of Disciplinary Rule
7-107(F)(z) which is concerned with extrajudicial stare-
ments made during the pendency of a civil lawsuit, It was
the finding of the Disciplinary Commission thar the re-
spondent attorney had made a written report to his client,
a county commission, regarding the character and credi-
bility of a party, wimess, or perspective wimess to a cvil
lawsuit then pending against the client. It was the further
finding of the Disciplinary Commission that the report to
the county commission on the Lawsint was made a part of
the minutes of the county commission mecting, and sub-
sequently read aloud for the press and reported thereafter
both in print and electronic media. The Commission
found thar exrrajudicial statements of this type are in
violation of the Disciplinary Rule above cited and that the
respondent should receive a private reprimand for the
violation,

On October 7, 1083, private reprimands were given for
the following violations:

® A lawyer was privately reprimanded for having vio-
lated DR s-101(C), by having filed a petition to mod-
ify a divorce decree on behalf of an individual, after
having previously represented that individual’s
former spouse in the onginal divorce proceeding.

® Alawyer received a private reprimand for violation of
Dasaplinary Rule 1-102{A}(6), engaging in conduct
that adversely reflects on his fitness to practice law,
for failing to correct errors in real estate documents
prepared by him, which were brought to his arten-
tion by his Lllﬂﬂt, and for falsely promising the client
that he would do so.

® A lawyer was privately reprimanded for having vio-
lated DR 1-102(A)(3), (4) and (6) by knowingly is-
suing two worthless checks to an associate counsel in
payment of his share of the fee in a criminal case, and
by then failing to make the checks good, even after
demand by the associate counsel.

* A lawyer was povately reprimanded for having will-
!'ul]y‘ neglected a legal matter entrusted o him, n
vinlation of DR 6-101(A), by having failed to pursue
the probate of a will, from the filing of the petition
for probate on February 6, 1981, untl after having
been nonficd that a u:r:-mpl:linl: had been filed against
him in the matter in August 1982,

The Alabama Lawyer
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About Members

Mobile Counry Circuir Judge
Robert E. Hodnerte, Jr., was elected
president of the Alabama Association
of Circuit Court Judges in July.

Irving Silver, a Mobile lawyer, has
recently been installed as president of
the Estate Planning Council of
Mobile, I‘E' ri';!_uh x
Kenneth iemeyer and Charles
B. Bailey were clected second vice

president and secretary, respectively.

Alabama Gas Corporation has
announced the elecuon of William
Michael Warren, Jr., as vice president
and general counsel. Previous
joining Alabama Gas, Warren was
with the law firm of Bradley, Arant,

Rose and White in Birmingham,

Effective September 21, 1983, Brian
Dowling became employed as city
attorney for Dothan, Alabama.
Previously, he was in private practice
in Dothan.

Daniel J. Meador, former dean at
the University of Alabama and a
member of the Alabama State Bar, was
Ecr?:m“d the 1983 American Judicature

iety Justice Award at the sociery™s
annual meeting in July. Presenty,
Meador is a professor of law at the
University n?‘v’irginia Law School.

John D. Saxon, counsel to the U.S,
Senate Select Commirttee on Ethics,
has been a;:ﬁ:)i:swd by President
Reagan o Presidents’ Commission
on White House Fellowships. Saxon,
appointed by President Carter as a
1978-79 White House Fellow, is
currently president of both the White
House Fe Association and the
White House Fellows Foundation.

clected as a Fellow of the American
College of Probate Counsel, practices
law in Birmingham rather than in
Mobile, as was incorrectly noted in the
Stpl:rmllbcr issuc of The Alabama
Lawyer,

Tuskegee ano Jock M. Smith
was n wwm of the Alabama
Lawyers Association at the
organization’s 1ith Annual Meeting
held in August.

Talladega County District Artorney
Robert L. llumm I was elected
resident of the Alabama District
trorneys’ Association at their summer
conference held in August.

James D, Harris, Jr., has become a
member of the law firm of Harlin,
Parker & Rudloff locared ar 519 East
Tenth Strect, Bowling Green,
Kentucky.

Among Firms

Gary D. Porter, Thomas M. Taul
111, C. MacLeod Fuller and Joseph
T. Brunson are pleased to announce
the relocation of their offices o Suite
jo02—The LaClede, 150 Government
Street, Mobile, Alabama.

Irvin G is pleased to
announce that Tamara Olen Mitchell
has joined h;_(u:gdw fm:mnmt?ll'llnfa

i ¢ practice of law
B e ot &
Mitchell. Offices are located at Suite
2010, First Narional Bank Building,
Mobile, Alabama. Phone 433-3647.

Ronald A. Davidson wishes to
announce thar he is now engaged in
the general gmctic: of law with offices
at 301 Title Building, 2030 Third
Avenue North, Birmingham, Alabama
35203 Phone 252-1146.

Thad Yancey, Jr., wishes to
announce the rclnc:mn of his office
to 519-C South Brundidge Street,
Troy, Alabama. Phone §66-3400.

Quinton R. Bowers announces the
relocation of his law office to 308
Frank Nelson Building, zos North
Twentieth Street, Birmingham,
Alabama 35203, Phone 323-2445.

Lionel C, Williams wishes o
announce the relocation of his office
to Suite 2109, First Narional Bank
Building, Mobile, Alabama 36602
Phone 433-$703.

B. ight Fay, Jr., announces the
opening his:a{cc%rmcgmcnl
ctice of law at Suite B, 223 East

g{;: uare, Huntsville, Alabama

35801, ne §39-0058,
Marcus Wendell Reid, formerly
associated with the law office of ].

Mason Davis, and Cleophus Thomas,
Jr., formerly law clerk to U.S. District
Judge J. Foy Guin, announce the
formation of a partnership for the

eneral practice of law. firm,

i &E['homu. is located at 514
SouthTrust Bank Building, P'.O. Box
2303, Anniston, Alabama 36202. Phone
236-1240.

HnIiL Cnd.: M. Carver & s Barry

. an
Bledsoe are pleased to announce their
association for the general practice of
law. The firm of Conaway, Hall,
Carter & Bledsoe is located at 1303
West Main Street, Dothan, Alabama.
Phone 793-3610.

John Burdette Bates announces the
E"::Tkog ntf;hg nﬂ'l.:'cmﬁhn Office
iircle, Suite 122, Birmingham,
Alabama 35223

W. Andrews IIT and L
Rnb:ruonw Jackson are pleased mm
announce the formarion of a

renership for the general fpml:l:icr: of
aw under the firm name o
Andrews 8 Jackson with offices at
the A.B. Robertson Building, Clayton,
Alabama 36016. Phone 755-3508.

Rencau, Enslen and Reneau
announce the dissolution of their law
m'p which became effective

1, 1983. W.B. Reneau and

Robert B. Reneau have established a

rship under the name of

cau and Reneau at the same

location, 14 South Main Street,
Werumpka, Alabama 16002, Phone
iﬁ?-hu 'h. Eﬂhn g Ensl:n‘ h::h'
established a sole proprietorship at 400
South Main Sl:rl:n:i:lz;t ‘E'?munpka?
Alabama 36002, Phone 567-2545.
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Capell, Howard, Knabe & Cobbs,
P.A., 15 pleased to announce that
Henry H. Hutchinson became a
member of the firm on June 27, 1983,
Offices are located at §7 Adams

Avenue, Montgomery, Alabama 36104.

John Martin Galese announces the
relocation of his law office to 1048
Independence Drive, Homewood,
Alabama 35209. Phone 870-0663.

William D. Nichols announces the
opening of his law office at One
Riverchase Office Maza, Suite 214,
Birmingham, Alabama 35244. Phone
988-4570.

Hardin and Hollis is pleased to
announce that James C, Gray III and
Theresa Johanson have become
associated with the firm. Offices are at
1825 Morris Avenue, Birmingham,
Alabama 35203,

Wm. Gregory Waldrep, Attorney
at Law, announces the opening of his
office for the general practice of law ar
836 Second Avenue, Columbus,
Georgia 31902. P.O. Box 468. Phone

(404] 324-7115.

Bill Thompson takes pleasure in
announcing that Richard Shoemaker
has joined the firm in the practice of
law. Offices are located at 217 North
Court Street, Talladega, Alabama.

Horace Moon, Jr., and Willlam G.
Jones III are pleased to announce that
William A. Donaldson has joined
them in the practice of law at 2151
Government Strect, Mobile, Alabama
36606. Phone 479-1457.

James M. Campbell and Vaughn
M. Stewart Il arc pleased to
announce their association in the
practice of law, Offices are located ar
401 AmSouth Bank Building, P.O.
Box 2003, Anniston, Alabama 36202,
Phone 238-8c43.

Construction Dispute?

Call an Expert!

When confronted with a construction
claims case, put WHI's expertise to work
for you in preparing a winning strategy

WHI has successiully provided expert
claims analysis and preparation services
on settlements worth more than $4.5 bil-
lion on both national and international
construction projects. Call WHI today for
1 an expert consultation.
! wagner-hohns.inglis.inec.

812 Park Avenue
Manbeville, Lowsians TO448

(504) G2G-44T1

Difice Locations

Mourtt Hofly, M) = Washingion D.C. « Tempa, FL
Ban Francisoo, (TA @ Kansas City, MO ® La Crescenta. CA

Please send us your brochure on WHI claims serwoes

Name

Company

Address

City Slate Zip

To have an announcement listed in
this column, send it to The Alabama
Lawyer, 'O, Box 4156, Montgomery,
Alabama 36101, Announcements must
be received no laver than a month
prior to publicarion date.

The Alabama Lawyer

Introduce

Your Clients

Valuable Service.

toa

Refer them to Business Valuation Services for expert
determination of fair market value of businesses, and
financial analysis and consultation in cases of;

[ ] Estate planning | Bankruptcy

[ Estate proceedings
settlement [ | Mergers or

[_] Marital dissolutions acquisitions

[ | Recapitalizations [ Buy-sell agreements

[ Employee stock |_| Dissidentstockholder
ownership plans suits

Contact Dr. John H. Davis Ill, 60 Commerce St.,
Suite 1407, P.O. Box 2310, Montgomery, AL 36103

(205) 262-6751.
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Q. Gerting to the problem of hus
diagnosis and syndromes, does
Mr. Doe fit a known psychiatric
syndrome?

Yes.
. Whar is i?

A necurotic, undifferentiated
schizophrenic reaction of moder-
ate to severe quantity, with
prominent sociopathic depressive
and socially deviant features,

Q. Sothere is nothing unusual about
him?

-

Q. After you made your appraisal of
the property, why did you consult
with three other appraisers?

A. Just to confirm my own judgment
as to the value.

Q. Didn’t you trust your own judg-
ment?

>

Yes, sir.

e

. Then why did you consult with
three others?

A. T don't know, unless it's for the
same reason that you have three
other lawyers ar the table with

yOuL

. Did you see the accident?
No, sir. | was asleep.

. You were what?

I was asleep.

. Why were you asleep?

R PO PR

I guess it’s just a habit or a disease.
It runs in the family. Always have
done it, all my life.

Did you ever stay all night with
this man in Birmingham?

I refuse to answer thar question,

Did you ever stay all might with
this man in Montgomery?

> o> R

I refuse to answer that question.

e

Did you ever stay all nighe with
this man in Mobile?

No.

P

. Did he ever getout of your sight?
No, 1 don't believe so.

. He remained constantly in your
sight?

I wasn't watching him constantly,
but there wasn't any time thar |

looked ar him that [ didn’t see
him.

> O PO

THE COURT: Do you have
anything to say before I sentence you?

THE DEFENDANT: No, Judge.
You're the cleaver and Pm the meat,
SO Just cut away.

THE COURT: Homer Crane,
you have been charged with habitual
drunkenness. How do you plead?

THE DEFENDANT: Habitual
thirst, your Honor.

Q. Arc you sure this is the man who
stole yvour car last Thursday?

A. 1 was. Now, after cross-
examination, I'm not sure | ever
owned a car.

Sometimes trying 1o get local bar news is worse than pulling teeth. Send
your news to The Alabama Lawyer today!

November 1pfy




SECTIONS REPORT

Antitrust Section

The Antitrust Section of the Alabama
State Bar, under the chairmanship of Mr.
Lewis Page, has set out four major goals
of the section for the coming year: to
sponsor its annual CLE seminar, to
jointly sponsor a regional antitrust con-
ference, to publish two newsletters, and
to consider a change of the section name.

On December 16, 1983, the Antitrust
Section and the Cumberland School of
Law will sponsor our annual seminar on
business torts and anntrust law. The
morning session will focus on the devel-
opment in Alabama law of remedies for
commercial injury, including the law re-
lated to trade secrets, trade names and
trademarks, unfair competition, inter-
ference with contract, business con-
spiracies, and the making of contracts
without the intent to perform them. The
afternoon session will move to a broader
scope of topics, including an overview of
securities fraud actions, a report on
computer litigation, a review of antitrust
principles governing territorial restric-
tion and exclusive dealing arrangements,
the use of the federal RICO statute in
civil cases, and the use of the motion to
disqualify opposing counsel.

The section is attempting to arrange a
joint conference with the Antitrust Sec-
tions of the Alabama, Florida, and
Georgia Bar Associations. We hope the
seminar will be in the spring of 1984 at a
resort location.

The Antitrust Section newsletter will
be published twice—in carly December
and in the spring. In this way, we hope to
further acquaint our membership with
our programs and recent developments
of interest. Mike Edwards is our news-
letter editor.,

The section is also studying the possi-
bility of seeking a change in their name,
to reflect the reality thar antitrust claims
are often only one of a number of related
claims in cases secking relief for com-
mercial injuries,

The Alnbama Lawyer

Environmental Law Section

Mr. Neil C. Johnston, chairman of the
Alabama State Bar Environmental Law
Section, has announced a Program
Planning Committec has been estab-
lished consisting of the following per-
50Ns

MNeil C. Johnston
Katheryn A. Eckerlein
Mark E. Brandon
Richard Craig Kneisel
Dayton F. Hale, Jr.
Fournier J. Gale 111
Earle Boyd Self
William L. Andreen

The Planning Committee will be
working on a program of the application
of environmental laws to present day
practice and hopes to present such a pro-
gram during the second quarter of 1984.

Membership in the Environmental
Law Section is open to the Alabama
State Bar members. Anyone interested in
becoming a member should submit their
request to Neil Johnston at the following
address:

Neil C. Johnston

Hand, Arendall, Bedsole,
Greaves & Johnston

P.O. Box 123

Mobile, Alabama 36601

0Oil, Gas and Mineral
Law Section

The Oil, Gas and Mineral Law Section
of the Alabama State Bar plans to work
with Continuing Legal Education at the
University of Alabama School of Law
and Cumberland School of Law to pre-
sent one or more Oil, Gas and Mineral
Law Seminars in 1984. The section also
has plans to compile and make available
to section members and other members
of the Bar summaries of all significant
oil, gas and mineral decisions in the state
of Alabama for the past several years.

Additionally, the section has plans to
undertake a membership drive during
the 1983-84 year and to present an infor-
martve program on oil, gas and mineral
law at the 1984 State Bar Annual Meeting
to be held in Mobile. []
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The Final
Judgment

W. H. Morton

On June 9, 1983, it being God's will,
Wade Hampton Morton died ar the age
of cighty.

Wade was born in Cartersville, Geor-
gia, but at an carly age his family moved
to Albermville, Alabama, where he was
graduated from high school. He at-
tended Howard College and was presi-
dent of the Alumni Association at the
time funds were being raised for the new
campus of his school, now Samford
University. Upon his graduation with
highest honors from the Birmingham
School of Law in 1919, he commenced
the practice of law and taughe ar the
school ar night. After over twenty-five
years as a partner in the firm of Whit-
mire, Morton and Coleman, Wade

i

finished his practice with his retirement
in 1979.

His activity in the affairs of the Bar
was evidenced by his membership in the
Birmingham, Alabama and American
Bar Assodations. The esteem in which
he was held in his profession was high-
lighted by his election as the Birming-
ham Bar Association Secretary in 1957, as
a member of the Bar Association Execu-
tive Commirtee from 1961-1963, and as
one of the two lawyers on the prestigious
Jefferson County Judicial Commission
from 1964 to 1970. He was one of the
Trustees of Legal Aid from 1966-1968.
Although he was involved in a general
practice, he was a true specialist in the
chancery court and in estate marters. He

was renowned for his knowledge of
pleading before the new Rules of Civil
Procedure were adopted.

Wade's church came next o his love
for and pride in his family. He was a
founder and member of St. Luke's Epis-
copal Church in Mountain Brook. He
served on the vestry of the church for
many years and was a senior warden and
the church chancellor. From 19ss to 1040
he was treasurer of the Episcopal Foun-
dation of Jefferson Counry.

He camed the respect of each member
of the Bar through the hallmark of integ-
rity, ability, hard work, and love of the
law, which was evidenced in every act of
his career. His ideals, principles, sense of
value, love of the truth could well be the
finest foundation of the fledgling lawyer.
Although he was truly a gentle person
and known for his courtly manner and
kindness o all, there was a bir of steel to
be found when principle, right or wrong
were involved. The two renowned Wade
Hamprons of South Carolina must view
with pride the achievements of this man
whose given name was theirs.

The Bar loved him, his church loved
him, his family loved him, and he will be
sorcly missed by all who crossed his
path, particularly the individual honored
by the opportunity to set down these
words.

He is survived by his wife, Mary
McIntosh Miller; his daughter, Mrs.
George Morms [11; and two sons, Wade
Hampton, Jr., and Bruce Edward, who
followed their illustrious father in his

chosen career,
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G.W. Nichols, Jr.

George W. Nichols, Jr., a popular and
widely-known Tuscaloosa attomney, died
on Seprember 12, 1983. He was fifty-two.

Borm in Mobile on January 14, 1931,
Judge Nichols graduated from Mobile’s
Murphy High School in 1948, then en-
tered the University of Alabama. With a
major in history, he camed his B.A. de-
gree in 1953. He served in the U.S. Air
Force from 1954-56, then he entered the
University of Alabama School of Law
and received his LL.B. degree in 1958,
Soon afterwards, he became the law
partner of A.K. Callahan. In 1971, Judge
Nichols was appointed by President
Richard Nixon as U.S. Magistrate in
Tuscaloosa, a post he held for three
years, That same year he served as presi-
dent of the Tuscaloosa County Bar As-

In 1966 Judge Nichols became active
in Republican Party politics and served

on the executive committees of the party
at the stare and local levels. In 1976 he
was a delegate to the Republican Na-
tional Convention in Kansas City. For
many years, Judge Nichols also served as
an election official for Tuscaloosa
County during the general elections.

Judge Nichols was a member of the
Tuscaloosa, Alabama, and American Bar
Associations. He was also a member of
the Alabama Trial Lawyers Association,
and from 1967-80 he was active in the
Farrah Law Society of the University of
Alabama School of Law.

Long interested in Alabama history,
Judge Nichols was a member of the Tus-
caloosa County Preservation Society.
He was a proponent of restoration of the
older neighborhoods in downtown Tus-
caloosa, and had renovated an old house
which he used as his office building. He
was a member of the Calvary Baptist
Church.

He is fondly remembered by his pro-
fessional colleagues for his friendly, out-
going narure, and as a master of court-
room procedure whose general practice
of law eamned him considerable respect
in the arenas of criminal cases and dam-
age suits. His clients recall him as one
who wore their problems as his very own
and one who exhibited the highest
caliber of compassion to those who en-
gaged his services as an artorney.

Judge Nichols’ survivors include his
children, Dana Rudolph Nichols, Lisa
Susan Nichols and George W. Nichols
111, all of Tuscaloosa; his mother, Mrs.
Lucille McKnight Nichols of Mobile;
three sisters and four brothers.

Cleveland,

IN MEMORIAM

Grady Garland, Jr.—Eufaula

Admitted: 1941 ]

Foster, Harold Tl:lomu, Sr.—Scottsboro
Admimed: 1931

Nichols, George W
Admirred: 1958

Lee—Huntsville
by P tost.

Died: July 7, 1983
Died: August 30, 1983
Jr—Tuscaloosa
ied: September 14, 1983

Dmd September 10, 1983

These notices are published unnmd.nmlya.&crrcpnmardum are received.
Biographical information not appearing in this issue will be published at a later
date if information is accessible. We ask that you promptly report the death of an
Alabama attomney to the Alabama State Bar, and we would appreciate your

assistance in providing biographical information for The Alabama Lawyer,

The Alabama Lawser

J. B. Noel, ]r.

James Barmney Noel, Jr., of Birrning=
ham died July 1, 1983, He was fifty-six.

Mr. Noel was born in Birmingham on
June 4, 1927. He attended the University
of Alabama where he received a B.S. in
Commerce and Business Administra-
tion, then entered the University of Ala-
bama School of Law and carned his
LL.B. in 1951. He was admitted to the
Alabama Bar that same year.

Mr. Noecl was employed by West
Publishing Company for thirty-one
years. Eighteen of those years he repre-
sented the company in Alabama. He also
worked in Virginia and California, but
in 1975 requested that West allow him to
return to his native Alabama. His death
occurred just two weeks before he had
planned to retire.

Mr. Noel was active in the Alabama
Republican Party. In 1980 he repre-
sented Alabama in the Electoral Ccd.'l:gc
which elected Ronald Reagan as presi-
dent. He also supported many charitable
and civic causes in both Alabama and
California.

The James B. Noel Research Fund has
been established in Mr. Noel's memory
as a permanent endowment to the library
at the University of Alabama School of
Law. The fund is a fitting tribute to a
lawyer whose career was devoted to the
furtherance of legal research. Contri-
butions to the research fund may be sent
to the University of Alabama School of
Law, P. O. Box 1435, University, Ala-
bama 35486.

Mr. Noel is survived by his wife, Shir-
ley S. Noel, and his son, Jim, who is a
member of the Alabama Bar,
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SERVICE

for the Legal Profession
Across the Land

With offices and agents nation-
wide, First American offers protec-
tion, reliability and service to the
legal profession across the land.

For nearly a century we have
been working closely with the legal
profession...dedicated to a com-
mon goal—protection of property
ownership.

For real estate assistance, call
the First American office or agent
near you.

‘;f First American Title Insurance Company
/ STATE OFFICE: 1529 FOURTH ST, NEW ORLEANS, LA 70115 - (504) 895-9911

. S_-- ¥ ._ = |r NATIONAL HEADQUARTERS: 174 E. FIFTH ST.. SANTA AMA, CA 92700 » (T14) 558.3211
\_L‘_\‘___J_{\"CE" 1“!\

= SERVING TITLE INSURANCE NEEDS THROUGHOUT THEUNITED STATES
J Affiliated with The First American Financial Corporation



books for sale

FOR SALE: Federal st 2d Su
AmJur 2d, AmJur Pleadings, CJS, USCA,
Lawyers Edibon U.S. Supremes, Southern
st ad & Digest, ete. All National Publica-
tions. Librarics Purchased Nationwide.
Professional Books Service, Box 366, Dayton,
OH 43401 (513) 223-1734

CORPUS JURIS SECUNDUM. New
condition, complete ser. New cost $2,010, As
sume balance owed of $1,050, payments of $56
per month (no interest); negotiable small
equity, Contact John Grimes, 126-8120, 854-
2170, $70-4733. Must sell!

AM JUR PLEADING PRACTICE
FORMS, Am Jur Proof of Facs 2d, Am Jur
2d. Need up-to-date supplements. Contact:
Mirtchell, Green, Pino & Medaris, P.O. Box
766, Alabaster, AL j5007. Phone 663-1581,

FOR SALE: Southern Reporter; First
Series, Vol. 1 to 605 71 to 150; 169 to 175 and
1ge—muostly leather; Second Series, Vol, 110
100, new condition. Write your best offer to:
Raymond P. Mims, Sr., 2537 Ridgewood
Terr. N.W., Atlanta, GA on8.

FOR SALE: Southern Digest with 1083
pocket parts and supplements. Good condi-
tion. Call (205) §33-3500 or write Charles E.
Richardson, P.0O. Box 287, Hunesville, AL
35804

WEST US CODE Annotated. Purchased
new in 1982 Includes 1983 update. Contact
Floyd Likins, P.O. Box 2042, Opelika, AL
36801. Phone 749-606.

FOR SALE: Am Jur ad; ALR 2d, later casc
service; ALR 3d and ALR 4th. Contact
David C. Howland, Suite 1425, Bank for
Savings Building, Birmingham, AL 35203
Phone 323-1351.

lement,

services

EXAMINATION OF QUESTIONED
DOCUMENTS. Handwriting, typewriting
and related examinations. Internationally
vourt qualified expert witness, Diplomare,
American Board of Forensic Document
Examincers. Member: American Society of
Questioned Document Examiners, the In-
rernational Association for Identification, the
Brtish Forensic Science Society, and the Na-
tional Association of Crmimal Defense

Tihe Alabama Lianwyer

Lawyers. Retired Chief Document Examin-
er, USA Cl Laboratorics. Hans Mayer
Gidion, 218 Merrymont Dr., Martunez, GA
30007. (404) BOHO-4267.

EXPERT WITNESS/ TOXICOLOGY.
Board Cerified PPh.D. Toxicologist with
OVCT 20 YCars pertinent tence and over so
peer-reviewed publications and abstracs,
available as expert wimess and consultant on
marters relaring to occupational/environ-
mental health and produc hability. R.A.
Parent, Ph.D., D.AB.T., P.O. Box 14787,
Baton Rouge, LA 70808, Phone so4/766-
1300,

positions offered

SEEKING EXPERIENCED applicants
for 2-year clerkships, summer, 1984, Upper
15% of law school class and/or law review;
excellent writing, research skills. $20,2¢6-
29,374, Resume, transeript, and writing sam-
ple: Direcror, Staff Attomey’s Office, mth
Circuit Court of Appeals, 56 Forsyth Street,
M.W., Adanta, GA 30303, by December 30,
15983,

LEGAL SERVICES Corp. of Alabama
secks licensed amormney for Dothan regional
office. Send resume and writing sample to 161
South Oates Strect, Dothan, AL 36301, At-
rention: Elizabeth Herbert, Managing Ar-
omcy.

wanted

USED BOOKS: Alabama Code, ALR
(and later editions), Alabama Digest,
bama or Southem Reporters, and an
cially inexpensive set of Am Jur 2d. Call
gic Hamner ar the Alabama State Bar if
would like to sell any of the listed books.
Montgomery, 265-1515. Or toll-frec in Ala-
bama, 1-8o0-302-5660.

Fies

58

miscellaneous

AUSTRIAN ALPS SKI AND CLE. $998.
Janvary 27-Feb. <. Includes Air from At
lanta/ Auto/First Class Hotel/2 nt. Salzburg/s
nt. Slopes/a nt. Munich/Meals. SEMINAR
COST $242. FOR INFORMATION:
BACKROADS/JEAN, P.O. Box 7z, Bir-
mingham, AL 35253, (208) 871-6665 12 hrs,
approved CLE credir,

(lassified <Notices

GREAT CAMANOE, British Virgin Is-
lands. House with island-top I View
of Drake Channel & Virgin Gorda. Main
house and guest house. Sleeps six. Whaler &
Land Rover included. Color brochure avail-
able. Write to Jubilee, Box 46, Mobile, AL
36601 or call Georgia ar (205) 432-1414.

All requests for classified notices must be
submirred ritten and are subject o
val. Classified ads must be prepaid
on-member advertisers will receive a
complimentary copy of The Alabama
Lawyer following publicanion, Additional
copies are $3.00, plus postage.

CLASSIFIED RATES

(z05) 269-1515

MNon-members of the Alabama State
Bar:

$30.00 per insertion of so words or less
§.50 per additional word

Members of the Alabama State Bar:
No charge for dassified ad placement

DEADLINES

November 15 (January lssuc)

January 15 (March Issuc)

March 15 (May lssuc)

T 1 (Septobed Tmne
v I

September 15 (November lssuce)

MAILING INFORMATION
Please send classified copy and payment
to:

The Alabama Lawyer Classifieds
P.O. Box 4156

Montgomery, AL 16101

L
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Recent Decisions Continued from page 320

scarch. The officers took two picces of
luggage after finding some discrepancies
in the address information he gave. The
officers detained the bags for ninety
minutes in order to allow a drug detec-
ton dog to sniff the bags for narcotics.
On the following Monday, a warrant
was obtained and a scarch ensued.
Cocaine was found and the defendant
was subsequently convicted of posses-
sion with intent to distribute controlled
substances.

The Supreme Court held that the de-
fendant’s motion to suppress should
have been granted and that the seizure of
the respondent’s luggage was unreason-
able within the meaning of the Fourth
Amendment. Justice O'Connor high-
lighted the dispositive issuc on appeal as
follows:

“There is no doubr thar the agents
made a ‘seizure’ of Place’s luggage
for purposes of the Fourth
Amendment when, following his
refusal to consent to a search, the

agent told Place thatr he was goin
to take the luggage w a Ftdcrﬁ
Judge to secure issuance of a war-
rant.

The length of the detention of re-
sEundcnt's luggage alone precludes
the conclusion that the scizure was
unreasonable in the absence of
probable cause. Although the 90-
minute detention of respondent’s
luggage is sufficient to render the
serzure unreasonable, the violation
was exacerbated by the failure of the
agents to accurately inform the re-
spondent of the place to which they
were transporting his luggage, of
the length of time he might be dis-
possessed, and what arrangements
iwnuld be made for the return of the
uggage if the investigation dispel-
Icg.gthc suspicion.” i
Ultimately the Supreme Court held
that the detention of the defendant’s
luggage went beyond the narrow au-
thority possessed by police to detain
bricfly luggage reasonably suspected to
contain narcotics.[ ]

New Admittees to the Bar who are interested in purchasing the group
picture or family pictures taken on the steps of the Supreme Court Building
following the October admissions ceremony may do so by contacting Scott
Photographic Bervices, P. 0. Box 1361, Montgomery, AL 38102. Phone
262-8761.

With this issue of The Alabama Lawyer those who have purchased
binders for Volume 44 will notice there are no metal rods left for their next
issue. It's time to reorder! These attractive Alabama Lawyer binders may be
purchased by sending a check for $6.60 to The Alabama Lawyer, P. 0. Box
4156, Montgomery, AL 38101. If you are missing an issue, there are &
limited number left which you may buy for £3.00 per copy, including post-
age.

The Lawyer Referral Bervice does work! At the end of a statewida,
toll-free phone line to the state bar, your name will be given to potential
cllents specifically requesting a lawyer in your area of practics, The cost is
only $26 for the entire year, so become a member of the Lawyer Referral
Service in 1884. For an application or information contact the Alabama
State Bar. The cities of Birmingham, Mobile, Huntsville and Tuscaloosa have
their own Lawyer Referral SBervices locally.

Have you moved recently? If the answer to that question is yes, double-
check that you have submitted a change of address tothe Alabama State Bar.
If your address is not changed, you will not receive your Alabama Lawyer
or other important mailings from the bar association. Send your change of
address to The Alabama State Bar, P. 0. Box 671, Montgomery, AL 36101.

News flash| The Alabama Lawyer needs you to keep us informed of news
in “your neck of the woods." Please send interesting news to The Alabama
Lawyer, P. 0. Box 4186, Montgomery, AL 38101, Phone (toll-free) 1-800-
4923-66860, or BED-1515 in Montgomery.
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w

Legal and Financial Printers Since 1910

N\

Experienced, Dependable, Responsible,

Confidential

Prospectuses, Proxy Statements,

Official Statements, Tender Offers,

Indentures and Briefs

BIRMINGHAM PUBLISHING COMPANY

130 South 19th Street
Birmingham, Alabama 35233
Telephone: 205/251-5113
Contact: Harold Fulton, Vice President




UPCOMING

(e

1983

December 2
Board of Bar Commissioners Meeting, Montgomery

1984

Jan

January

18-20

27-28

B-15_

February e
ABA Midyear Meeting, Las Vegas, NV
March 810
Alabama State Bar Midyear Mew .. w3, Montgomery
May 18-19
¥LS Annual Saminar, Sandestin, FL

July 12-14
Alabama Stale Bar Convention, Mobile

(jot It (Govered

DECEMBER

NOVEMBER

uary
ADAA Mid-Winter Conference, Birmingham

ATLA Mid Wimar Conferance, Birmingham

The Alubama

awyer

NILLIAM D.
BOX 2069

WONTGOMERY

Mon-Profit Organization
U. 5. POSTAGE
PAID
Permit No. 125

Montgomery, Ala. 36104

e —

COLEMAN

3512

::LLi"i .

SUN

MNew Year's Day
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FRI

20
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- Incol ng a New
Business

Birmingham (BBA)

FRI 4| FRI 11| THURS 17 THURS 1 |FRI 2| FRI 9
Collections TEFRA Changes mal Practice, Focus on the -Mé‘[E Focus on the JurrE, Social
Birmin and Pansion lgomary (AICLE) | Birmingham (CICLE) | Birmingham {CIC Disahrl’lgz.
(AIC g Profit Summation and Estale F'Jnnniw Birmingham (CICLE)
air:m'&m (GioLgy | frgument, Bimlhi:um (AICLE)
mer?rm :.':H ic Meeti g&'“;'«llml
ax Clinic, 5 gome
Tuscaloosa (LIA) g i
FRI 18 | THURS 24 THURS 15| FRI 16 | SUN 25
Federal Tax Thanksgiving Day Summation and Real Estate Law, Christmas Day
Clinic, Tuscaloosa Argument, Birmingham (BBA)
(UA) o e Irving Younger
Blmingham hiCLE) Mobile (MBA)
Alabama Probate Business Torls and
Code, Antitrust Law,
Birmingham (BBA) Birmingham (CICLE)
Real Estala,
Birmingham {CICLE)

THUHS 26

I-Imtgmnw_.r {AICLE)

FRI 27
Sales Law in
Alabama,

Birmingham (AICLE)
Effective Trial

Bl%m (BBA)




