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Union Bank works closely with many Alabai11a 
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of the se1vices we provide. 
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THE NOVEMBER 

On the Cover 
Pictured on the cover is a fall scene 

in Scottsboro, Alabama. The photo 
was taken by Scottsboro attorney John 
Proctor, a partner in the law firm of 
Thoma s and Proctor and lhe bar com
missioner representing the 38th Judi
cial Circuit. 

Protection Again s t 
Intentional Breach of 
Contract 

-p g. 320 
In our complex society, unsatisfac 

tory contractua l relation s lrec1uent ly 
lead to litigation. The tradi tional breach 
of comracL claim may now be supp le
mented with tort theories. 

Legal Ass istant s 
Increas e Productivity 

-pg. 334 
Docs your office need a paralegal? 

Para legals can ease the lawyer's burden 
of work whi le maximiziqg profits. 
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1984 ISSUE IN BRIEF 

Annabe lle's Dilemma 
-p g. 336 

Judge Robert L. Hodges ' short story, 
"Annabell e's Dilemma - A Chri stmas 
Story." is published inside. Thi s story 
wa s runner -up in Th e Alabama Law
yer Short Story Contest. 

Making Tradition s at 
the Law School 

-pg. 351 
Man y Alabama lawyer s hav e fond 

remembranc es of Mrs. Anna S. Pitt s 
who. as registrar for the University of 
Alabama School of Law. provided a 
base of support for them during their 
years al law school. 

Th4! Afaba,,,a f..4wyer 

Th e Tax Reform Act of 
1984 

-pg . 357 
Even lawyers who do not specialize 

in the tax field are frequentl y called 
upon to counsel with client s on tax 
related matters . Knowledge of the 
change included in the Tax Reform Act 
is imperati ve if competent legal advice 
is Lo be rendered. 

Special Thanks 
A specia l thanks for cont ribut ions 

to this issue: Roben r. Adams , 
James W. Cameron.James J. Can er, 
Leslie McCaffen y, and Charles N. 
Parn ell lfl. 
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BYARS 

T he primar y role of the Ala· 
bama Sta ie Bar is to improve 
our profession and our system 

of justice. Th e viable active state bar 
organiz ation is moving forward at a 
rapid pace with the identification of 
our problems and a sea rch for solu
tions and innovative approaches to the 
needs of our profession , of our legal 
sys tem and of our society. 

Within a little more than two months. 
thirty-seven committees and tas k for
ces have met, organized, activated their 
programs and are in the process of 
seeking solutions . This is in addition to 
the initial meeting at the committee 
breakfast at the annual meeting in 
Mobile. Your Bar is active. 

During the first week of August, 
your president and president-elect both 
attended the American Bar Associa· 
tion annu al meeting in Chicago. We 
were accompanied by former Presi
dent Bill Hairsto n , Executive Director 
Reggie Hamner and Mar y Lyn Pike, 
who heads our Mandatory CLE pro· 
gram. In conjun ction with that meet· 
ing, we attended meet ings of the 
Southern Conference of Bar Presidems 
and National Conference of Bar Presi· 
dents. 

Jim North and I also attended the 
annua l meeting of t he Southern Con· 
ference of Bar Presidents held in Hous· 
ton from October 11 through 14, 1984. 
My experience with the Sout hern Con· 
ference is that it is the most aggressive 
regional organization wit hin the or· 
ga nized bar. It was the Southern Con· 
ference which first took a stand against 
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c.rresideflt's 
c.rage 

t he regu lation of lawyers by the Fed· 
eral Tr ade Commission. Its organiza · 
tion has been held out as a model to 
those of the othe r areas of the country. 

T he similari ty of problems facing 
lawyers. the legal systems and ~he bar 
associations in our sister states is 
amazing. The exchange of ideas con· 
cern ing the problems and especially 

"Why is it that we cau 
be good f1ersuaders be
fore the court for our 
clients and not be able 
to persuade the larger 
jury , the public, that the 
laivyers are in fact their 
friends a11d protectors?" 

Lhesolutions that have been tried and 
found to be effective is invaluable in 
Alabama. 

Pres ident-Elect Jim North repre· 
sented the Alabama State Bar at the 
AppellateJudges· Seminar held in Pen
sacola on September20 -2 I, 1984. While 
l was involved in t rial , Jim North did 
an outstanding job as attested by those 
judges in attenda nce. Additionally, both 
Jim and I attended a meeting of the 
Supreme Court Liaison Committee . 
Your Bar has had these two opportu ni
ties to exchange ideas with the appel· 
late judges, again concerning our mut · 

ua l problems and suggested solutions . 
On October l, as your president, I 

participated in the opening of court s 
ceremony , including the Red Mass con· 
ducted at St. Peter's Catholic Church 
in Montgomery. 

In addition to these meet ings. we are 
dedicated to the idea of taki ng our pro
gram to the grass roots. I have at· 
ten ded the meeting of the Houston 
County Bar and of the Mobile Bar and 
a joint meeting of the Coffee. Dale, 
Geneva an d Pike County Bar Associa· 
lions. As your pres ident, I appreciate 
the invitations and the opportunity to 
appear a t local bar meetings. T he stat e 
bar program canno t be successfu l with· 
out t he understanding and participa· 
tion of our lawyers on the local level. 
One of our most important new pro· 
grams is the "buddy program" or "b ig 
brother-bigsister" program. which ca n 
only be implemented at t he local level. 
This program enlists the aid and coun· 
sel or experie nced lawyers to se rve as a 
partner or buddy for a newly admitted 
lawyer. Th e goal is professiona l and 
ethical counseling and assistance to 
enable our new admit tees to provide 
better service for their clients. 

I ca ll on each of you in t he "grass 
roots," individually and collectively, to 
share with the public t he role of the 
lawyers and of our system of justice. 
Most clients believe and trust their 
own lawyers. You sit across the table 
from your clients. You champ ion the ir 
causes at the court house . You can best 
explai n our profession an d our system. 

(Co11ti11ued on page 318} 
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~xecutive 
~irector's 

~port 

P ictured below are the mcm· 
bersh ip cards issued by t he 
Alabama Sta te Bar. Do you 

have your 1984-1985 members hipcard? 
Attorneys admitt ed to the Alabama 

State Bar prior 10 October l.1 982, who 
are engaged in the pract ice of law 
should have purchased a professional 
license between October I and 31. 
l984. This includes attorneys admit · 
ted in the fall or l982. T his license 
shoul d have been purchased from t he 
probate jud ge or license commiss ioner 
in the county in which each one practi· 
ces. Licenses purchased between Oc· 
tober I and October 31 cost SlOO plus 
an issua nce fee for a total of S l00.50. 
Others are subject to penalt ies for late 
payment, and these increase over time. 
T he license gives attorneys the right to 
practice law in the sta te of Alabama 
through September 30. 1985. ln addi· 
tion to the state license, each person 
should check with the par ticula r mu· 
nicipaliti es 10 be sure that the licens· 

ing require ments of the city or town 
have been met. 

T he annua l license that is issued is 
too large to car ry as a means of identi· 
ficat ion and s hould be avai lable in the 
anorney's office for inspection by of· 
ricers of t he State Department of Reve
nue . We will send a sma ll replica of the 
license to be used for identification 
purposes to each person who forwards 
a photocopy of the 1984-1985 license to 
state bar headquarters (License 1984-
1985, P.O. Box 671, Montgomery, Ala· 
bama 36101). 

Special Members pay dues directly 
to the state bar association. These 
memberships are for one year and are 
due between October 1 and October 31. 
Members hip cards are issued upon re
cei pt of the dues. 

Special Membership stat us is ex
tended pursuant to Sections 34-3-17 
and 34-3-18. Code of Alaba ma (1975}. 
Federa l and state judges. distr ict at· 
torneys, U.S. attorney s, and other gov-

HAMNER 

ern ment atlo rneys who are prohibited 
from pract icing privately by virtue of 
lheir positions are eligible for thi s 
membership slatus. Likewise, persons 
admitt ed to lhe bar of Alabama who 
are not engaged in the practice of law. 
or employees in a legal position not 
othe rwise requiring a license are eligi
ble to be Special Members. ALtorneys 
ad mitted to the bar of Alabama who 
res ide outsi de the s1a1e of Alabama 
who do not pract ice in the state of Ala· 
bama are a lso eligible for this stat us. 
With the exception of sta te altorneys 
and district attorneys, Special Members 
are exempt from mandalory cont inu· 
ing legal education requirements. 

Quest ions regarding membe rship 
sta tus and the proper category of mem· 
bership shou ld be directed to Ms. Ruth 
Str ickland, Membership Depar tment, 
Alabama State Bar. P.O. Box 671. 
Montgomery, Alabama 36101. · D 

- Reginald T. Hamner 

St.ie ol Alobame THE ALABAMA STATE BAR 

SPECIAL MEMBERSHIP CARD This is ,o eerr,y inuiMOt d kifn•• A;>.· 

1984 -1985 

TH l f IS TO C.Cllt'Tlll"Y THAT 
N~ 18 50 

SAMPLE 
,. ,. Mtw• 1u1 IN GOOO n AHOING OF THE ALA.A.MA 5TAT1: BA A, 

r -, tJoenff Yea, 

SAMPLE 

I ~ 00

~

1 

LI ..:J.:::.:::...Jl.__'..;~
00

.::::;.i.1$0.:::
54

_.I 
This ii IO cenily NI 1lill lT'lll'l'lbet~ catO lia _..., l,CIOl'I p,oot maci., to mt N l 
N aboYe l\lm«I atlOl'ney It liotnMd k> p,~ ltw SI lhe SI.Mt ot At,~ 
~ lhM N , niomoy • "*"'- in good Slllnding OIi U. Alatwna Sta Bat to, 
lfle k ... PMOd eel IIOO"le. 

1'heAlaban1a l.awycr 3 17 



(C.mli11ued from /x)ge 316) 
You can dispel the horror stories. You 
can explain. and even correct. the me
dia 's views or what's going on in the 
legal community . Your clients will nm 
substi tute stati stica l data, or tales of 
horror. for your observation as long as 
you arc realistic and objective. 

You must get across the message 
that our legal sys tem is working. Yes, 
we have our problems . But as stated by 
Morris Harrell, past president or the 
ABA in his "State of the Legal Prof es· 
sion" report to the National Confer· 
ence of Bar Presidents , "Our system is 
not perfect. but it is far the best in 
today's world." Convey that message 
effectively to those around you. and 
especially to those who have placed 
their trust in you and your ability as a 
lawyer. 

Convince youl' public that you as a 
lawyer are committed, and your State 
Bar is committed. to improving the op, 
erat ion of the judicial system: to the 
elimination of unnecessary cost and 
delay: and to the ultimate goal of ju s· 
Lice for all. Tell them of the strengths 
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of our system: that the lawyers or this 
state and of this country are constantly 
making efforts to improve the system. 

As posed by Edward Morgan. for· 
merly president of the Tuscaloosa 
County Bar: "Why is it that we can be 
good persuaders berore the court for 
our clients and not be able to persuade 
the larger jury, the public, that the 
lawyers are in fact t heir friends and 
protectors?" 

ln response to crit ics of our profes
sion and legal system . former ABA 
President Morris Harrell quoted from 
Chief JusLice Pope of the Texas Su
preme Court: 

"IA1wyers advise and represent 
schools, banks, corporate business, 
small business. newspapers. radio 
and T.V. stations, trust and private 
charities. 

" Lawyers represent a grO\\'ing 
number or governmental agencies 
who serve a growing number of peo
ple with a growing number of con
rticts. 

"Lawyers represent presidents. 
governors. cabinet members, admin• 

istrators. congressional and legisla· 
tive committees. 

"Lawyers represent families and 
neighborhoods. the poor, the dispos· 
sessed. the disadvantaged. the in· 
jured, the elderly. 

··Lawyers represent the despised. 
the unpopular. and the hated. They 
accept appointments to advise the 
worst ol people. They absorb the 
hostility of the community so that 
our guarantee of rights may be safe 
for the rest of us. 

···rhis is our commitment 10 a gov
ernment of law, the rule, reign and 
supremacy of the law. 

"This is our unapologetic comri· 
but ion to the ideas or freedom:· 

As lawyers, we have no reason to 
apologi1,e for our profession and for our 
legal system. We do, however, need to 
make certain that our act is profes· 
siona l, ethical, and in the best interest 
of our profession. of our system of laws 
and of our clients. 

We must gel our message across. 
The ball is in your courl. Speak out 
with your actions and your words. D 

- Walter R. Byars 

Four Alabama and Fede ral Trial Prac tice Form 
Books Available for Immed iate Sh ipment ... 

D ALABAMA AND FEDE RAL PLAINTIFF 
DIS COVERY FORM S 

D ALABAMA AND FEDERAL MOTIO N 
FORMS 

D ALABAMA AND FEDERAL ORDER AND 
JUDGMENT FORMS 

D ALABAMA AND FEDERAL COMPLAINT 
FORMS 

Part of a seri es of trial prac tice form boo ks by 
Robert Seller, Smith and Joan McIntyre. 

The price of ea ch of these boo ks is $59.95 plus 
pos tage and handling . 

MADISON PUBL ISHING COMPANY , IN C. 
223 EAST SIDE SQUARE 

HUNTSVILLE , ALABAMA 35801 
(205) 533-5040 



Experience achieved in nearly a century 
of working with the legal profession, is a 
valuable plus when you call on the services of 
First American Title Insurance Company. 

As one of the nation's largest and longest 
established title insurers, our resources and 
experience are as near as yow· phone. 
For real estate assistance, call the First 
American agent or office near you. 

'f/Jc Aloba,nu l.awJ'er 

First American Title Insurance Company 
STATE OFFICE: 1529 FOURTH ST.. NEW ORLEANS. LA 70115 • (504) 895-9911 
NATIO NAL HEADQU ARTERS · 11, E. F I FTH S T., SANTA ANA CA 9?701 • (71' ) 5$8· 32 11 

SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 
Affiliated with The First A merican Financial Corporation 
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Protection Against Intentional 

Breach of Contract 

Remedies in Tort 

T he primary purpose for enter
ing intoa written contract is to 
ens ur e that the party wilh 

whom one is contracting will perform 
as promised. Th e most tightly drawn 
contract, however, offers scant protec· 
tion if a conlracting party decides it is 
in his interest to breach th eag reen1ent. 
What then is the best protection against 
the intentional breach of a contract 
whet her writ ten or ora I?' The po ten Lia I 
of the victim of the breach pursuing 
remedies in tort. 

Tort remedies are superior toa breach 
of cont ract action for preventing inten
tional breaches primarily for two rea
sons. F'irst, damages in a cont ract ac
tion are limited to the amount of money 
which will put the plaintiff in the same 
position financially in which he would 
have been had the breach not occurr ed. 
Therefore. if only faced with a breach 
of cont ract claim. a businessman can 
determine with a fair amount of speci
ficity the ballpark limits of exposure in 
the event of an intentiona l breach. 
Armed with that information. he can 
decide if the benefits of the breach are 
worth the potential exposur e. 

U. on the othe r hand, a claim for 
breach of contra ct is joined with a 
meritorious tort count , the certainty of 
the limits of exposure is removed as 
punitive damages may be recovered. 
There is no way to judge or logically 
determine with any precision the 
amount a jury will award in 1>uni1ive 
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by Robert W. Bradford.Jr. 

damages. Verdicts depend not only on 
the facts presented. but toa large degree 
on the philosophical and emotiona l 
makeup of the jury. Thus, the elcmen l 
of risk may become unacceptable and 
an intentional breach avoided by the 
potentia l of an angry jury meting out 
financial punishment to the pcrpctrn 
tor of the breach. 

Second. breach of contra ct claims 
normal ly arc perceived merely as busi, 
nessdisputesamong businessmen. Evi
dence generally is limited to proof of the 
breach and damages arising therefrom . 
It is difficult to generate "heat" in such 
a sit uation. Allegations arising out of a 
breach of contract which sound in tort. 
however, allow one to offer evidence of 
bad motives for the breach. For pur · 
poses of jury appeal, a case is thereby 
transformed from a humdrum busi-

ness dispute into a confrontation be· 
tween the "good guys " and the " bad 
guys." Suc h evidence not only fuels the 
fire of punitive damages but , by ena
bling lhejury 10 ident ify with the plain
tiff. it tends to ensure a finding of 
liability. 

Fraud 

The most likely tort remedy avail
able for the intentiona l breach of con
tract is legal fraud. In contract cases , 
fraud may be divided roughly into two 
categories. First, a party may have 
been fraudulently induced to enter into 
the contract. i.e .. the intent to breach 
occurred prior to the execution of the 
cont ract. Proof of fraud in the induce· 
ment permits one to affirm or rescind 
the contract and to receive compensa
tory as well as punitive damages. 

Robert W. Bradford, Jr., a member of llze Mo11/· 
gomery law fir m of Hill. Hill, Carter. Franco. 
Cole & Black. received a 8.A. from D11vid Lips
comb College and a J.D. degree from Va11derbi// 
U11iversily where he served as associate editor of 
the Va11derbill Law Review. 
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Of course, most contract s are en
tered into with both parties intending 
to perform. Following the execution 
thereof, however, it may become bene
ficial for one party to breach the con
tract. Failure to inform the innocent 
party of this postexecution intent to 
breach is fraudulent if(!) the breaching 
party is under a duty to inform the 
other of his intent due to his relation· 
ship with thcoLher party,(2) because of 
the innocent party's inquiries as to per· 
formance, or (3) because or promises 
made by the breaching party regarding 
performance. 

Legal fraud ,s defined in §§6·5·100 
through· 104of theAlaix,ma Code(J975). 
" Innocent" misrepresentation is not 
discussed here as only intentional 
breachesareconsidered. Fraud involves 
(I) misrepresentation of a material fact 
or suppression of a material fact, (2) 
mad_e with the intent to deceive. (3) 
which was relied on or acted on by the 
defrauded part y. (4) to his damage. 
These elements wi ll be addressed 
individually. 

Misreprese nt at ion of a Mat erial 
Fact. A material fact is a fact ol sulfi· 
cient significance to cause another to 
act, i.e., a fact "of such a nature soas to 
have inducro action" on the part of the 
com11laining party. C<x,per v. /?owe. 208 
Ala. 494. 495, 94 So. 725 (1922); Crigler 
v. Saine, 4'..lS So.2d 1375 (Ala. 1983). 
Promises and opinions rise to the level 
of ··material fact" if (1) there was no 
intention to do the act promised, or (2) 
the opinion was given with lhe intent 

to de<.-eive.2 C/011/011 v. Bains Oil Co., 
4 17 So.2d l49(Ala. 1982). For instance. 
in First Virginia BankShare.1 v. Benson. 
559 F.2d 1307 (5th Cir. 1977), the Fifth 
Circuit held that statements made in 
the form or an "opinion·· which contain 
misrepresentations of financial matters 
of which the fraudulent party was 
aware may be uti lized lo demonstrate 
fraudulent intent. See. e.g .. Ninger v. 
First Nalional Bank. 291 Ala. 364. 281 
So.2d 261 (1973). 

Suppr ess ion of a Mater ial Fact. 
One may be guilty of fraud in the ab
sence of an overt misrepresentation of 
material fact if a material facl is sup
pressed or not communicated by a 
party who is under obligation to com
municate it. The obligation to com· 
municate may arise from the con(iden
tial relat ionship of the parties or from 
the particular circumstances o( the 
case. §6·5·l02, Ala. Code (1975). 

Where a relat ionship of trus t and 
confidence exists between the parties, 
it is the duty of the party in whom the 
confidence is reposed to make a full 
disclosure of all material racts within 
his knowledge relating to the transac· 
tion in queslion and any concealment 
or material facts by him constitutes 
fraud.3 Hall Mo/or Co. v. F11rma11. 285 
Ala. 499, 234 So.2d 37 (Ala. 1970); 
Bmsher v. First Nalio11al /Jank of Bir· 
111i11gluw1, 232 Ala. 340. 168 So. 42 
(1936). In Brasher, for example, plain· 
tiff appealed to defendant as a business 
advisor seeking assis tance in finding a 
sa(e and profitable place for his money. 

L./' j 
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UNITED COMPANIES 
FINANCIAL CORPORATION 

REALLY GOOD NEWS 

Defendant advised plainti fl to invest in 
a company in which defendant had an 
interest without di,closing to J>laintiff 
his knowledge of the com11any's failing 
condition. In reliance upon defendant 's 
recommendation, plaintiff invested to 
his subsequent damage. Plaint iff recov· 
ered against defendant. 

The Alabama SuJJreme Court . in 
C,·ig/er v. Salac, 438 So.2d 1375 (Ala. 
1983), holding that a confidential rela
tionship existed, stated that a bailor/ 
bailee relat ionship gives rise to a duty 
to disclose mateiial facts relating to the 
contract of bailment. There is no limit to 
Lhe type of property which can be so 
entrusled. 

In the absence or a confidential rela
tionship, when, with intent lo deceive, 
a party to a contract conceals material 
facts which good faith rectuires him to 
disclose. he is guilty or a false m,sre
presenlallon and fraudulent conceal· 
ment. Sau/hem Land Development Co. 
v. Af(lyer,230 Ala. 40. 159 So.2d 245 
(1935). For example, in Lhe purchaser/ 
seller situation there is normally no 
duty to disclose !acts regarding Lhe 
condition of the product. However, if the 
purchaser inquires about the condition 
of the product, Lhese ller is under a duty 
to divulge all material facts pertinenl to 
the inquiry. Htmlsvillc Dodge, Inc. 11. 

Fu.nw.1. 361 So.2d 585 (Ala.Civ.App. 
1978). 

In the context of an intentio nal 
breach, one may allege a frauduJsl)t 
suppression of tl1e intent to breach 

(Co11Ji111wd 011 />age 322,1 
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(Co11li1111ed from page 321} 
even in the absence of a confidential 
relationshi1>. For example. in many in· 
stances, the defendant gives assurances 
of performanceafter the intent to breach 
was formulated. Moreover. one legiti· 
matclycan assert that the promise by a 
party to perform at the time of con
tracting gives rise to a duly lo inform 
the other party of a present or subse
quent intent LO breach in the absence of 
which the former party is guilty of a 
f raudulcnt suppression, i.e., legal fraud. 

In the face of such allegations, the 
breaching party will undoubtedly rely 
on cases which provide that if parties to 
a contract are intelligent and operating 
al arm's length with no confidential 
relationship. there is no duty to disclose 
facts when information is not requestL.od; 
that mere silence in such a situation is 
not fraudulent. Cc/lier v. Brow11, 285 
Ala. 40, 228 So.2d 800 (1969): Ray V. 

Mo11tgomery, 399 So.2d 230 (Ala. 1980): 
Harrell v. Dod$011. 398 So.2d 272 (Ala. 
1981). Howeve~. lhe same cases indi
cate that "active" concealment or mis
representation lays a predicate for le
gal fraud. In the situation of an i11te11· 
lio11al breach. one should contend that 
suppression of the intent lo breach is 
"\\ctive" concealment. This is especially 
appropriate in situal.ions in which per
formance of the contract is a continu
ing one over a period of time. The plain
tiff can assert that continued perfor
manceafterdefendantdecided to breach 
is a promise to perform Cully coupled 
with the necessary intent to defraud. 
a period of time. The plaintiff can as· 
sen that continued performance after 
defendant decided to breach is a prom· 
ise to perform fully coupled with the 
necessary intent to defraud. 

Mad e With Int e nt to Dece ive. It 
is imperative LO realize that the mere 
breach of a contract is no/ tantamount 
to fraud. There must be proof of an 
acLual intent to deceive. Lyxe/1 v. Vatt· 
tri11. 604 F.2d 18 (5th Cir. 1979): Old 
Southern Life Ins. Cc. v. Woodall, 295 
Ala. 235, 326 So.2d 726 ( 1976). 

Fortunately.great latitude is allowed 
in admitting evidence on the issue of 
alleged fraud. This is necessary as 
most often the perpetrator of the fraud 
is the sole possessor of actual knowl
edge of the presence or absence of an 
intem 10 defraud. Alabama law pro
vides that undue restrictions should 
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not be placed on the introduction or 
evidence which has probative value. 
however slight. on this issue. The 
weigh1 to be given the evidence is to be 
determined by the jury. Nalio11al Sia/es 
Ins. Co. v. Jones, 393 So.2d 1361 (Ala. 
1980); Mid-Stale Homes v. Joh11so11, 294 
Ala. 59,3 11 So.2d 312 (1975): Natio11al 
Surely Co. v. Julian. 227 Ala. 472, 150 
So. 474 (1933): McElroy's Alabama Ev· 
ide11ce, §21.01(1) (3rd Ed. 1977). Evi
denceof the intent and state of mind of 
the alleged perpetrator is particularly 
relevant in a case of fraud in the in
ducement. Id. 

When the claim for fraud relates to 
promises or representations regarding 
a future event. which it always does 
when one alleges fraudulent induce
ment. the evidence must establish proof 
of fraudulent intenl al Lhe time the re
presentations or promises were made 
or the contract was executed. Mere 
failure LO perform a contractua l prom
ise is 11ot evidence of intent not to per
form al the time the promise was made. 
Purcell Company v. Spriggs E11terprises, 
431 So.2d515(Ala. 1983); Shiloh Co11slr. 
Co. v. Mercury Cc11slr. Ccr/1., 392 So.2d 
809(Ala. 1980); Robi11$011 v. Allstate Ins. 
Co., 399 So.2d 288 (Ala. 1981); South
eastern Properties v. Lee, 368 So.2d 
288, a,1 remand, 368 So.2d 289 (Ala. 
1979). 

Any finding of intent todeceive must 
be based on reasonable inferences from 
the evidence and the intent to defraud 
must be clearly proven by a preponder· 
ance of the evidence. Universal Brokers 
V. fligdo11, 56 Ala. App. 184, 320 So.2d 
690 (1975): Boulevard Chrysler v. Ni
chardso11, 374 So.2d 857 (Ala. 1979). 
The issue of intent is a quest ion for the 
trier of fact. Walker u. Woodall. 288 Ala. 
510,262 So.2d 756 (1972). 

Every possible avenue of discovery 
should be thoroughly exhausted to es
tablish evidence of fraudulent intent. 
Such evidence is not only essential to 
proving the cause of action, it is proof of 
the intent to deceive which stirs juries 
to award punitive damages. Personal 
business diaries, minutes of share 
holders' and directors· meetings. cor
respondence, financial data indicating 
no intent lo Cund the contract or inabil
ity to fund, anc! ethe r such information 
must be reviewed in detail. 

The information which may be in
troduced into evidence is limited only 

by the attorney's imar,~nation and the 
facts at his disposal. One of the best 
examples of such initiative is found in 
Natio11al States Ins. Co. u. Jo11es. 393 
So.2d 1361 (Ala. 1980). '!'here. plaintiff 
alleged defendant insurance company 
fraudulently induced her to enter into a 
contract of insurance with no intent to 
pay the benefit~. In sur)pori of her alle
gat ion, plaintiff introduced evidence of 
the company's extraordinary low loss 
ratio. The admission of the evidence 
was upheld by the supreme court. Ad· 
ditionally, thesupremecourt sustained 
the admission into evidence in support 
of fraudulent intent a tape recording of 
a sales meeting which occurred after 
the subject policy was sold. The tape 
recording was admitted following Lhe 
laying of a predicate that similar or 
identical presentations were made to 
sales Lrainees prior 10 selling Lhe sul>
ject property. But see. Davey Tree Ex
pert Cc. v. Willis. 383 So.2d 529 (Ala. 
1980). 

Alabama courts generally agree that 
evidence of other similar fraudulent 
transactions by defendants whkh ap
pear to be in keeping with a common 
plan or scheme to defraud is admissible 
to show intent.' Roan v. Smith, 272 Ala. 
538. 133 So.2d 224 (1961); Jackson v. 
/.,oU/e, 48 Ala. App. 633. 266 So.2d 891 
(1972); McElroy's Alabama Evidence, 
§70.03 (3rd Ed. 1977). 

Lt is noteworthy that the language of 
a contract may preclude a finding of 
fraudulent intent by defendant and/or 
reliance thereon by plaintiff. For ex
ample, in urndale £11/er/)rises v. Berry, 
676 F.2d 506(1 Ith Cir. 1982). buyers of 
a marina brought an action against the 
seller to recover for fraud in the in· 
ducemem. The summary judgment 
granted by the trial court was affirmed 
by the Eleventh Circuit based on the 
following provision in the sales contract: 

It is agreed tha1 the buyer has thor
oughly examined 1he properly 10 be 
conveyed and relies solely on his own 
judgmenr in making this agreement 
10 purchase. and tha1 !here are no 
agreements. understandings. or re· 
presen1a1ions made either by seller, 
broker.or broker's representa1ive that 
are nol se1 forth herein. 

Id. al 507. 
A standard merger clause contained 

in the agreement. however, does not 
prevent an action for fraud in the in· 
ducemenl. See, e.g .. NeLwm Neally Cc. v. 

llove,n!Mrr J 984 



Darling $hop Co .. 267 Ala. 301, JOI 
So.2d 78 (1957): W{l/ers v. W.0 . Wood 
Really Co .. 260 Ala. 527, 71 So.2d l 
(1954). Indeed, the Fifth Circuit in Ad
uanced $t11dios of Alabamo v. Advanced 
Hairpi,JCe, 607 F.2d 1138 (5th Cir. 1979) 
specifically held that an action would 
lie for fraud in the inducement despite 
the following merger clause in the sub
ject contract: 

1·he foregoing constitutes the entire 
agreement betwee_n the parties and 
the provisions heroof shall be binding 

· upon the parties. their executors, 
administrators. successors. assigns 
or assignees. This 3b'Teement may 
not be modified or amended except in 
,vriting ... 

Id. at 1139. 

Misrepresentation Relied Upon 
by th e Defrauded Party. Despite 
proof of a misrepresentat ion or sup
pression or informat ion and an accom
panying fraudulent intent, there can be 
no recovery without proof Lhat plaintiff 
relied thereupon. Ames v. Pardue, 389 
So.2d 927, (Ala. 1980): Cole v. Hartford 
Accide11/ & /11dem11ily Co .. 379 F. Supp. 
1265 (Ala. 1974). Of course. proof of 
reliance fails if defendant is able to es
tablish plaintiff knew or should have 
known of the fraudulent conduct of de
[endant based on information available 
to plaintiff. Cook v. Brown, 393 So.2d 
1016, App. after remand. 408 So.2d 143 
(Ala. 1981): Bedwell Lumber Co. v. T&T 
Cort, .. 386 So.2d 413 (Ala. 1980). 

Some claims are based on allegations 
that plaintiff relied upon defendant's 
misre1>resentations of the contents of a 
contract. Such a claim is not permitted 
if plaintiff read the contract. Advance.II 
Studios. sttpra. However, the failure of a 
party to read a contract prior to signing 
it, despite his opportun ity and ability to 
do so. in reliance on defendant's reprcs · 
enta tions as to the contents of the con
tract. is evidence of reliance on a misre
presentation . Ad1m11cetl Studios, supra; 
Standard Oil Co. v. Myers, 232AJa. 662, 
169 So. 312 (1936). 

Damag es . To recover for fraud. one 
must show actual damage to plaintiff 
resulting from the fraudulent act . Pur· 
cell Com/]a11y v. Spriggs E11/er/1rises. 431 
So.2d 515 (1983): A ma.son v. First Stale 
Ba11k, 369 So.2d 547 (Ala. 1979): 
Mclcml()n Pools v. Bush. 414 So.2d 92 
(Ala.Civ.App. 1982). However. as noted 
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supra, the primary reason for seeking 
relief in tort is that punitive damages 
are not recoverable in an action for 
breach of contract. Geohagan v. General 
Mo/ors Corp .. 291 Ala. 167, 279 So.2d 
436 (Ala. 1973): McLe11tlo11 Pools v. 
Bush, supra. In Alabama, punitive 
damages may be recovered in a fraud 
action if the fraudulent misrepresenta · 
lion was malicious.oppressive or gross, 
made with knowledge of its falsity, or 
so recklessly made as to amount to th 
same thing and made with the purpose 
of injuring plaintiff. P&S 81isi11ess Ma
chines v. Olympia U.S .. 707 F 2d 1321 
(I Ith Cir. 1983): Fou11/ai11-Lowery En
terprises v. Williams. 424 So.2d 581 
(Ala. 1982). While intent to deceive or 
defraud is an essential element for the 
recovery of punitive damages. Courtesy 
Forti Sales v. Clark. 425 So.2d 1075 (Ala. 
1983). evidence of intent to deceive 
supplies proof t hat the fraud was com
mitted grossly. Willn-Dixie of Montgo
mery v. flenderso11, 395 So.2d 475 (Ala. 
1981): Randell v. Banzhoff. 375 So.2d 
445 (Ala. 1979). 

The victim of fraudulent inducement 
- i.e .. the victim of one who never 
intended to perform, may rescind the 
contract and sue for his money back or 
he may elect to affirm Lhe contract and 
sue for damages for t he fraud practiced 
upon him. S/]a11ish For/ Mobile Homes 
v. Sebrite Corp., 369 So.2d 777 (Ala. 
J 979): Kyser v. Soul hem 13/dg. & U)(I n 
Association. 224 Ala. 673, 141 So. 648 
(1932). Moreover, in Mutual Savings 
Life ills. Co. v. Osbome. 245 Ala. 15. 15 
So.2d 713 (1943), the Alabama Supreme 
Court held that if the election is to af
firm. suit for fraud may be brought 
without returning or offering to return 
the consideration for the contract. 

Additionally, in Mid-Stale Homes v. 
Joh11so11. 29'1 Ala. 59, 311 So.2d 312 
(1975). the supreme court. noting puni
tive damages are awarded for punish
ment and prevention, held that puni· 
tive damages may be awarded in a 
fraudulent inducement suit whether 
the plaintiff elects to rescind the con· 
tract or to affirm it. Correctly noting 
there must be proof of nominal com
pensatory damages before punitive 
damages may be awarded, the court 
stated that in the case of an election to 
rescind the contract, the restitution of 
1>ayment made by plaintiff is compen
satory damages in the legal contempla-

tion which form a sufficient predicate 
for the award of punitive damages. 

Finally, in an obvious attempt to 
ward off legal scrambling by defend
antsonce the fraudulent intent to breach 
a contract is discovered, the supreme 
court held satisfaction of t he terms of a 
contract after a right of action has 
accrued is not a defense to fraud. Na
tional Stales Ins. Co. v. Jones, 393 So.2d 
1361 (Ala. 1980); Old Sou/hem l.ife 111s. 
Co. v. Wo()da/1, 348 So.2d 1377 (Ala. 
1977). 

Tort of Bad Fai th 

Any intentional breach of contract 
immediately brings to mind the tort of 
bad faith. Since its recognition by the 
Alabama Supreme Court in 1981. its 
applicat ion has been limited to first 
party insurance claims. Chavers v. Na, 
lional Security Fire& Casually Co., 405 
So.2d l (Ala. 1981); Sprowl v. Ward, 441 
So.2d 898 (Ala. 1983): Kennedy Eleclric 
Co. v. Moore-Handley, 437 So.2d 76 
(Ala. 1983): Brown-Marx Assoc. v. lm 
migranls Savings Ba,ik. 527 F.Supp. 
277 (N.D. Ala. 1981). Since its appear
ance, the parameters of this cause of 
action have been severely and. in the 
opinion of the author, properly cur· 
tailed. Its present parameters will now 
be addressed. 

ln National Security Fire & Casually 
Co. v. Bowen, 417 So.2d 179 (Ala. 1982), 
the court set forth five elements which 
a plaintiff must prove to establis h the 
tort of bad faith: 

I. An insurance contract between 
the parties and the breach of it by 
defendants: 

2. An intentional refusalto pay plain, 
tiffs claim; 

3. The absence of any reasonably le
gitimate or debatable reason for 
the refusal:' 

4. Actual knowledge by the insurer 
of the absence of a li'gitimatc or 
debatable reason for denying the 
claim: and, 

5. lf the intentional failure to deter· 
mine the existence of a lawful ba
sis for the denial is relied upon. 
plaintiff must establish the i,iten
tional failure by the insured to de
termine if there is legitimate or 
debatable reason fort he refusal to 
pay the claim. 

ln National Savings Life Ins. Co. v. 
Du/1011. 419 So.2d 1357 (Ala. 1982), the 

(Q111li11ued 011 page 324) 
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(Co11li11ue,t /rom page 323.I 
supr eme court reaffir med the elements 
of proof set out in Bowen. It fur ther 
provided that to make a pri ma Facie 
case of bad Faith refusal to pay, plaintiff 
must offer proof which is sufficient to 
entitl e him to a directed verdict on the 
contra ct claim as a matte r of law. If 
there remains an issue of [act with re· 
gard to the contract claim, the claim for 
bad faith is not to be submitted lo the 
jury. Id. 

Th e supr eme court further defined 
the bad faith torL in Sexton v. Liberty 
Natio11al life Ins. Co .. 405 So.2d 18 
(Ala. 1981). The court opined that par· 
tia l payment of the disputed claim by 
the insur er was evidence of good faith 
on its part and affirmed the summary 
judgment granted by the t ria l court on 
all cla ims except breach of a written 
contract. Obvious ly. the claim of bad 
faith is now limited to blatant cases of 
the intentional and knowing breach of 
an insurance contract by t he insurer 
and is or limited use. 

Other Remerues 

In additio n to allegations of fraud 
and bad faith. the tort remedies availa· 
ble in an intentio nal breach si tuation 
vary widely. T he remed ies are limited 
only by the facts unique to each breach 
and the initiative and imagination of 
the attorney ana lyzing the case . 

Trade Secrets . F'or instance, breach 
of an employee's covenant not to com
pete may involve the employee taking 
custome r lists . price lists. knowledge of 
man ufacturing processes. or other such 
i rade secrets and proprietary infonna
tion of the employer. Th e inclusion of 
an un lawful taking of trade secrets 
count cha nges the entire complexion of 
suc h a case . The perce1>tion of a cold 
hearted employer attempting LO pre
venL an emp loyee from bettering him
self is transformed into a sto ry of an 
ungratefu l emp loyee stealing the fruits 
of the investments and labor of a trust· 
ing employer. T he sign ificance of such 
a difference is obvious. F'or a disc ussion 
of the elements necessary to establis h a 
trade secret case, see Drill Paris & Se-r· 
vice Co. v. Joy Mfg. Co .. 439 So.2d 43 
(Ala. 1983}. 

Conversion. Other remed ies 
abound. Many contrac ts involve the 
entrusting of the possession of property 
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to another. Such contracts run the ga · 
mut from the delivery of gra in lo a 
gra in elevator to the delivery of infor
mat ion Loa computer service. An in ten· 
LionaJ breach may involve the failure to 
return the property or, in case of infor
matio n, wrongfu lly making copies of it. 
Both permit an a llega1 ion of conversion. 

No attempt will be made here to treat 
the law of conversion in depth. Gener· 
ally, under Alabama law, however.con
version is the wrongful taking of, the 
wrongful detention of, the interference 
with, the illegal assumpt ion of owner
ship of. or th e un lawful use of the prop· 
erty of another . U.S. Fidelity & G11a
ranly Co. u. Bass, 619 F'.2d 1057 (5th 
Cir. 1980); OU v. Fox, 362 So.2d 836 
(Ala. 1978); l<emp's Wrecker Se-rvice v. 
Grassland Side Co .. 404 So.2d 348 (Ala. 
Civ.App. 1981). To recover under the 
theory of conversion. a plaintiff must 
have either general or specif ic title to 
the subject property or an immed iate 
right to the possession the reof. Whit· 
man v. Mashbum. 286 Ala. 209. 238 
So.2d 709 (1970); l<emp 's Wrecker Ser
vice, supra." 

Int e rna tional ln te.-fc rcncc With 
Busine ss . In any intentional breach 
situat ion. there is the possibility of al
leging the breach was an integra l part 
of defendant's malicious and intentional 
interfe rence with plaintiff' s bus iness. 
To state a cause of action for inten
tiona l interference with business, one 
must estab lish (a) an intentional act of 
interfer ence. and (b) some consequen · 
tia l harm 10 pla intiff's business . Mar
ion v. Hall. 429 So.2d 937 (Ala. 1983); 
Thompso11 v. Allstate Ins. Co .. 476 F.2d 
746 (5th Cir. 1973); Byars v. /3<,piiM 
Medical Genier, 361 So.2d 350 (Ala. 
1978); and Wadsworth v. Nalco Chemi
cal Co., 523 F'.Supp. 997 (N.D. Ala. 
1981). In considering whether an alle
glltion of intentional interference with 
business should be brought, remember 
that mere negligent cond uct by the de· 
fendant is not a sufficient foundation 
upon which to predicate this tor t. An 
intentional act must be proved. Dick 
Moyers Towing Seruice u. U11ill!ll Stales, 
577 F'.2d 1023 (5th Cir. 1978); Wads
worth v. No/co Chemical Co .. s11pra. 

Conclusion 

Each breach of or antic ipated breach 
of contract must be analyzed in light of 

the ton remedies discussed above and 
the other numero us remedies in ton 
whic h ar e avai lable for the intent ional 
breach of a contract. Th e availability of 
these remedies is the best protection 
against an intentional breach of con
tract. The application of the remedies 
after breach is the best assurance of 
the success ful prosecution of a damage 
suit against Lhc breach ing 1>arly.D 

FOOTNOT ES 

1For purposeso( this discussion. an "intc111iona1 
breach" docs not includr n1ere negligenl failure 
lo pcrlorn1 or a breach Ctluscd by the ac1ions c>f 
parties not privy to the contract. Rather. an 
"intentional brl.!ach" is one predicated upon a 
conscious decision to breach which j:,:; designc_'() 
to place the brcclthing parl)' in a helter financial 
position. 

~ri.1ere "sak-s 1>uH" is a ronn of opi11ion \vhich is 
not ordinarily actionable. /111rrell l1. DodM,n. 398 
So.2d 27'2 (Ala. 1981). For example. 1he state· 
,nent I ha1 derendant·s product \Vas "as good or 
better" than a co,npetitor's was held not to be a 
basi~ for a finding ol fraud. Lucky J\/fk. UJ. 11• 

Aclimtio11, l>rc .. 406 So.2d 900(,\la, 1981). 

,or course. one can only be held liable foJ' th(• 
fraudulent conceahn<:nl or facts of \Yhich he has 
knO\\'ledge. I.Jarrell t·. Dodso11, supr11. ln1er~ t
ingly, it ii. only in .-i relationship of trust and 
confidence that a 1nisrep,cscn1a1 ion of a 1natter 
of la,,, ,viii form the basis for fraud. Ad,'(ntn:d 
Stu,Jir,s of Alaba111tJ "· Ad111urcc<l llairpicct. 607 
F.2d 1138 t51h Cir. 19i9): JJ,mk of l,mlfo ,,. 
1/o/xJ, 37 Ala. Ap1>. 139. 67 So.2d 77, c,rf. t/1•11 .. 
259 Ala. 374, 67 So.2d 90(1953). 

Moreover, similar acts by dilfercn1 agents. 
bo1h of ,,•hom act for I hedefendant.areadmiss
iblc to demonstrate fraud. scheme. motive or 
intent. ll'i,u,-l>ixir of 1\/011tgtJ,,,,ry ,,. fl<'udcr
so11. 395 So.2d 475 (Ala. 1981). 

)Plain1irr ,nust prove 1he insurance co1npany 
had no legal or factual defense to the claifn. A 
"de00tab1e" reason 111ean:,; on~ open to dispute 
o,qucs1ion. 

'Interestingly. (aced with society's c,nry into 
the con11>u1c.r a~. 1 he Alabnma Supreme Coun 
held lhl' ro1npilation of in(onnation c:o11.stitu1cs 
1,ropcrty subject to <.'On\'ersion. Moreover. com· 
1>utct J)l"Of.tra,ns ,nay con!:ilitutc property sub
ject to being converted. A'alional S11r,1/y c,,.p. u. 
Appli.-,J Syslrms. 418 So.2d 847 (Ala. 198:1). 



Butl er Coun ty Bar Association 

On August 23, 1984 the Butler Count y Bar Association 
elected new officers. Th ey are: 

Pres ident: Edward H. McFerrin 
Vice President : Lewis S. Hamilton 

St'Cretary/Treas urer : J. T homas Leverette 

Several items of business were discussed at the August 
meeting. including the possibility of a public defender and a 
county law library. A committ ee was appointed to study the 
matter of the library. 

Coffee, Dale, Gene va and Pik e Count y Bru· 
Assoc iation s 
On theevening ofS epte mber 26, 1984.ajoint meeting of 

the Coffee, Dale, Geneva and Pike County Bar Associations 
was held at the Ft. Rucker Lake Lodge. The meet ing was 
arranged by Dale County Presiden t Dale Marsh and the 
d inner plans coordinated by Major Mike Schneider at Ft. 
Rucker. A cocktai l hour preceded the dinner and Slate Bar 
President Walter R. Byars of Montgomery was the featured 
speaker for the occasion. It was a most enjoyable evening 
and at its conclusion Presidem Byars was presented a sack 
of peanu ts in commemoration of his visit to the land where 
"peanuts are king." 

! 
At the Se pt e mber 26th joint m eeti ng of th e Coffee, Uale, 
Geneva and Pik e County Bar Assoc iations, loca l bar presi
dents (2nd left to right) Alle n Jon es (P ike Count y), Dale 
Mar sh (Coffee Count y), Bob Brogd e n (Dal e County), and 
Buddy Lee (Ge ne va Count y) pre se nt Walter Bya rs (far 
left) \Vith a sack of peanut s t·o con ln1cn1orate his visit . 

The Alaba,110 UlW)'t.F 

Geneva Coun ty Bar Ass ociation 

With the recent addition of two new members to the 
Geneva County Bar. the membership now stands at twe lve. 
Th e most recent project of the associat ion is lo expand the 
county law libra ry. With the help of the county, the assoc ia
t ion hopes plan s will become a rea lity and the county law 
library will be housed in an ent irely new an d more adequat e 
facility. 

The Geneva County Bar meets a l 12:00 noon on the first 
Monday of each month at the Chicken Box Restaurant on 
Highway No. 52 in Geneva. All fellow state bar members are 
cordially invited to attend if you are ever in t he area on Lhe 
first Monday. 

Houston Count y Bar Ass ociation 

At its an nual banquet on August 28, 1984, the Houston 
County Bar Associat ion presen ted a plaque to the following 
members in honor of the ir havi ng been members of t he 
Alabama Bar Association for more than fifty years: 

Eleanor Oakley Gordy admitted 1931 
J. Theod ore Jackson admitted I 932 
W.G. Hardwi ck admitted 1933 
G.M. Harri son. Sr. admitted 1934 

The following members were also installed as the new 
officers of the association: 

President: 
Vice President: 

Secretary: 
Treasurer: 

Joel W. Ramsey 
J. Hunt ley Johnson 
D. Ta ylor Flowers 
Malcolm Newman 

At the September 26, 1984, meeting of the Houston 
County Bar Association. State Bar Pres ident Walter R. 
Byars was the feat ured speaker. Byars praised the active 
work of the sta te bar committees and the parti cipatio n of 
lawyers from the "grassroots." He spoke of problems or 
concerns facing the bar, such as lawyer incompetence . judi· 
cia l evaluation and selection, and the overw helming disci
plinary mat ters. He furt her told of steps the bar and its 
committees are taking to resolve these problems. 

-a 
Pictured with Alabama State Bar Pr es iden t Walter Byars 
(2nd left) ar c the new office rs of th e Hou ston County Bar 
Association. Th ey are (L to R) Malcolm Newman , lrea• 
sur er; Joel W. Ram sey . pre s ident; and J . Huntl ey John· 
so n, vice pres ident. O. Ta ylor Flo,vc rs, sec re tary, is not 
pictur ed. 
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Lauderda le Coun ty Ba r Ass ociat ion 
At the September meeting of the Lauderda le County Bar 

Association. N. Mike Suttle, the new jud ge appointee for 
Lauderda le County. was introduced to the members of the 
associat ion. 

Th e Lauderdale County Bar Association is privileged to 
now have thr ee circuit judges. The association welcomes 
Judge N. Mike Suule to his new judgesh ip and extends 
congratulations Lo him on his appointment 10 this new 
position. 

Montgomery Counl y Bar Ass ociation 

Members of the Montgom ery Count y Bar Assoc iation en• 
joy Lh e Annual MCBA Barb ecue he ld on Se pte mb e r 15. 
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AFFORDABLE TERM LIFE INSURANCE -

FROM COOK & ASSOC IATES 
Compare lhese low non•smoker annual ra1es tor non
decreasing graded premium life 

MALE AGES W0.000 ssoo.ooo $1,000 ,000 -

25 230.00 415.00 615.00 

30 232.50 420 .00 615.00 

35 235.00 425 .00 625.00 

40 302.50 545 .00 605.00 
45 3n.50 695 .00 1,035.00 

so 495.00 925.00 1,375.00 

55 737.50 1,385.00 2 ,065.00 

60 1,235.00 2,305.00 3,445 .00 

65 2 . 160.00 3,990 .00 5 ,975.00 

(smoker'• re1e1 allghlly high er) 

Renewabfe 10 age 100 Female rates same as mates tour 
years younger . All coverage provided by compan,es rated 
"A Excellent" by A.M, Best Co. 

For a wri1ten quo1ation and Policy descrlp1ion send 
your date of birth and amounl of cove,age desired to· 

COOK & ASSOCIATES 
2970 COTTAGE HILL ROAD• SUITE 201 

MOBILE. ALABAMA 36606 
(205) 476-1737 

. I 
:j ..,,, ,, 

U.S. Se nat or How ell He fiin (ce nt e r ) spo ke at an Augu s t 
22 nd joint meeting of the Montgom ery Count y Bar Asso 
ciati on, the Montgomery Count y Trial Lawyers Associa
tion. and t.he Montgomery Chapter of t.hc Feder al Bar 
Assoc iatio n. Pi ctur ed with Sena tor Heflin arc (L to R) 
Jimnt) ' Pool (Pres ident of Montgom ery Count y Trial Law 
yers), Susa n Bev ill (Pr es ident of Montgomery Chapt e r of 
the Fe deral Bar ), J ere Beas ley (Program Chairman of 
MCTL), and He nr y Chapp e ll (President of MCBA). 

Tus caloo sa Count y Bar Ass ociati on 
The members o( the Tusca loosa County Bar Association 

have elected the following officers and board members for 
the 1984-85 year: 

Pres ident: 
Vice President: 

Secretary/Treasurer: 

Ralph Burroughs 
Paul E. Skidmore 
W. Cameron Parsons 

Members o( the Executive Committee are Claude M. 
Burns, Daniel C. Lemley, A. Colin Barrett, Wilbur J. Hust, 
Jr.,Joseph G. Pierce. and Robert V. Wooldridge 111. D 

Veterans Disability 
Fee Limit Re instated 

The U.S. District Court fort he N.D. of California decision 
in Case No. C-83-1861-MHP entered on Jun e 12, 1984 and 
modified on July 20, 1984 has been stayed pending the 
time ly docketing of an appeal. 

U.S. Supreme Court Ju stice William H. Rehnquist, in his 
capacity as Circuit Justice for the Ninth U.S. Circuit Court 
of Appeals, stayed the earlier decision or the U.S. District 
Court wh ich freed attorneys from the $10.00 fee limit in 
veterans disability cases. 

The U.S. Attorney for the N.D. of California has asked 
that the members of the state bars be advised that the penal 
provisions of 38 U.S.C. Section 3405 which prohibit attor· 
ney's fees in excess or $10.00 are again in effect and will be 
enforced. The stale bar will cont inue to advise you with 
respect to this litigation, National Assn. of Radiation S11rvi
oors. el al v. Henry N. Wallers, Adm in. of Veterans Affairs. 
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Legislative Review of Admini stra tive Rules 

I n 1981 when the Legislature passed the Administrative 
Procedure Act. Alabama became the fiftieth state to 
require slate agenc.ies to file their rules at a central place. 

Most states require agency rules to be filed with the Secretary 
or State, but Alabama selected the Legislative Reference Ser· 
vice. T here are seventy agencies in Alabama who have rule 
making power. The agencies have filed over two thousand 
rules which required thirteen loose leaf volumes to hold the 
promulgated rules, plus several more volumes of federally 
referenced rules. 

In addition to filing rules, a uniform procedure for rule 
adoption was established. This procedure further requires 
the filing of the rules with the "Joint Committee on Adminis· 
trative Regulation Review." See Ala. Code§ 41·22·22 (Rpl. 
Vol. 1983). Forty-one states have a legislative review 
procedure. 

Compo sition of Committ ee . The review committee is 
composed of twenty-two legislators who are the members of 
the legislat ive council. The legislative council is composed of 
the Lt. Governor and President Pro Tempore of the Senate, 
four members of the Senate elected by the Senate, the 
Speaker and Speaker Pro Tempore of the House of Represen· 
tat ives and six members of the House elected by the House of 
Representat ives, the chairman of the Senate committees on 
Finance and Taxat ion. Judiciary, Rules and Governmental 
Affairs, and House committees on Ways and Means, Judi· 
ciary Rules and local government. 

Review P rocedure. An agency wishing to amend its 
rules must file copies of the proposed rules with the legisla· 
tive committee. The committee must then function to re· 
view the proposed rules within sixty days or the rules are 
deemed to have been approved. At the same time, a state· 
ment describing the proposed rule change is published in the 
Administrative Monthly. 

The Alobon10 laiC)'tr 

liG~Sll f ~Vi 
WRAP!BUP 

by Robe rt L. McCurley, J r. 

Functi on. The committee is charged with: I) reviewing 
agencies' authority to promulgate rules; 2) reviewing agency 
rules; 3) reviewing proposed rules: 4) holding public hearings 
on proposed rules: 5)at its discretion suspending operation or 
a rule; 6) recommending amendments to rules: and 7) report
ing annually to the legislature. See Ala. Code §4 1-22-22 and 
23 (Rep. Vol. 1983). 

Disappro val. The Legislative Committee may disap
prove a rule and suspend its operation. For the rule to be 
voided. the legislature at its next Regular Session must vote 
by joint resolution to disapprove the rule and the governor 
sign the resolution. Should the legislature fail to perman
ently revoke the rule. it could become effective upon the 
adjournment of the session. 

Current Commi tte e Action . All existing rules adopted 
prior to the passage of the Administrative Procedure Act 
must have been filed with the Legislative Reference Service 
by October l , 1983, to be effective. Since October 1, 1983, all 
rules and amendments must be submitted to the review 
committee. The review committee has suspended an Alcohol 
Beverage Control proposed rule to prohibit sidewalk or walk· 
up liquor service and drive through liquor sales. 

The ABC Board also submitted rules to regulate the items 
that could be sold at package stores, set a minimum of seven 
hundred square feet noor space in a package store and pro 
hibit the sale of liquor in stores within two hundred feet of a 
gasoline pump. In the face of opposition by the review com
mittee these proposed rules were withdrawn. The Depart· 
ment of Conservation proposed a rule that all boat drivers be 
at least sixteen years of age. This rule, too, was withdrawn. 

T he review committee initially suspended an ABC Board 
rule prohibiting bottomless dancers, lewd dancing, and the 
touching of performers. Th is suspension was later lifted 
by the committee and allowed to go into effect. 

(C,mtinued on page 365) 
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The Lighter Side of Law: 

Oh, Canada 

N o, do11 'I .vo11 tlti11k that 1'111 off my 
base. You 'll sing a differe11/ hm e. 

If 011ly yott 'll let me spi11 my yaru , 
Come over to tit is saloo11; 

Wet my throol - il' s as d•J' as cltalk , 
a 11d seeing as how it's you, 

l'/l lell lhe /ale of a North ern trail , 
and so ltelp m e God, it 's tn, e. 

Robert Service 

A ll of us belong to that schoo l 
of lawyers wh ich holds that 
there are two kinds of cases. 

Th ere are those cases with unique 
facts. complicated iss ues of law and 
which make fascinating stories. Then 
there are those cases on which some 
ot her lawyer is working. This case , 
unhappi ly, fits neither of those cate· 
gories . It is a rather pedestrian mat· 
ter . notab le only because of the 
amou nt of frustration it has caused 
me . and this is the first opportunity 
I've had to vent my feelings in print. 
which is really the only excuse for 
this article. 

The story begins back in the 
summer of 1979. My client. a metals 
broker, sold some aluminum fines, 
whatever the hell they a re, to an out· 
fit up in Toronto, Canada, which 
bought them on the basis of having 
inspected some samp les. However, 
when the fines arrived a t their desti· 
nation the buyer refused to accept 
t hem, claiming they didn't conform to 
sa mples, which means my cliem cats 
t he cost plus loses his commiss ion. 
O.K., we' ll sue their butt s. 

l don't know whe ther the long arm 
statute is long enough to reach these 
birds, but I figure I'll take a pop here 
in circu it court and if I wind up hav· 
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by Gary P. Smith 

ing to sue in Canada, then that's the 
breaks. I file my complaint and re
ceive in the mail several weeks late r a 
pleading from a Toronto lawyer en· 
titled "State ment of Defence." Much 
to my surprise the pleading nowhere 
challenges the jurisd iction of the Ala· 
bama cour t, but instead goes to the 
merits. Hey, that const itutes what we 
call a genera l a1>pearance doesn't it? 
Darnn straight it does. So far. so good. 
In due course. meaning a couple of 
years later, the case comes up for trial 
~nd rny client and I show up al the 
cour thouse bright and early, ready to 
go. Only the defendant does n' t show. 
Well it's not like I'm going to pick u1> 
the phone and call across town and 
say "Charlie. our case is set for tria l, 
get yourself on over here." After all, 
he didn't hire an Alabama lawyer. he 
filed h is pleading and he's a big boy. 
right? So after checking with the 
clerk's office to make sure he'd been 
notified of the trial date, I go ahead 
and strike my jury demand, prove my 
damages and take a default. The time 
passes, no motion to set aside ap
pears. and it looks like we're in good 
shape. Further. the Ca nada digest 
section in Martindale tells me that 
Canada gives foreign judgments full 
faith and credit. just like any other 
state in the good old U.S. of A. Swell. 
No problem, you think? Read on. 

Now it's time to find a Canadian 
law firm to collect my judgment. 
Mind you now, I know little or noth· 
ing about Canada. Some years ago I 
was forced to Oy from Washington, 
D.C. to Seat tle during an a irline 
strike which resulted in rny being 

routed through Toronto. Calgary and 
Vancouver, but other than an occa
siona l Moosehead beer, that consti · 
tuted my sole contact with our north· 
ern neighbor. St ill, no sweat. I call 
one of our so,called commercial law
yers here in town and ask him lo look 
in one of those law lists and give me 
the name of one of his counterparts in 
Toronto. I write the Toronto firm, 
and yes, they'll be happy 10 han dle 
the matte r, please send $400 U.S. On 
September 10, 1982, I receive a leller 
from a gentleman with the rather un · 
Canadian sounding name of some
thing like Haj Rabib, but what was I 
expecting? I dunno, Sgt. Preston 
maybe. Anyway, Mr. Ra bib (not his 
real name) adv ises me that a Specially 
Endorsed Writ is in the hands of his 
process server. On October 13, 1982 
he tells me that the defendant's solici, 
tor has brought a motion which he 
regards as a delaying tact ic but that 
the motion wo u Id be heard on No
vember 1. 

On October 27 I send copies of a ll 
the perti nent documents in the Ala
bama court file showing service of 
process, notice of trial, the whole ball 
of wax. 

Having heard nothing by December 
14, at my client's insiste nce. I write 
and ask what's happen ing. {AL this 
point I should ment ion that my client, 
one of the sweetest guys around, by 
this time. is semi-retired so he calls 
me a t least once a week. You all know 
the type, nothing better 10 do? Call 
the stockbroke r, call the lawyer, see 
what those lazy bums a re up to -
"Heard anything?" "No. Harr y, no-
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thing new. When I hear someth ing 
you'll be the first to know. believe 
me.") 

Ja nuary 24, 1983. I am advised 
that the defendant's solicitor has 
brought two interlocutory motions at, 
tempti ng to have our Specia lly En· 
dorsed Writ struck out. necessitati ng 
an amend ment to the writ providing 
further par ticulars. It is now appar· 
ently necessa ry, my man tells me. 
that when issuing a Specially En· 
dorsed Writ, at least in Ontario, to set 
out very carefully the conversion rate 
from the foreign currency , where the 
conversion rate was obtained, and 
each calculation ol principa l and in· 
terest in both currencies. What kind 
of nonsense is this? 

April 8, 1983. The defendant files 
an "Affidavit ol Merits" which, says 
my solicitor. contains nothing wh ich 
would ra ise a triable issue on the ju· 
risdiction of the courts of Alabama 
and, therefore ... "t here is no defence 
to the action." Neverthe less, it is now 
necessary to cross-examine the de· 
fendant on the Affidavit before pro· 
ceeding to move for judgment since 
the record will have to include the de· 
fendant's admissions that a State· 
ment of Defence was filed (in Ala· 
bama). This cross·examinatio n is 
sched uled for May 9. Please send 
another $325. 

Apiil 22, 19 83 . I send the $325 
and ask at what point their fees cease 
to become noncontingent and become 
contingent upon amounts collected . In 
other words. since there is no "de
fence" to the action. how much longer 
can these guys jack us around? 

April 29, 1983 . l am informed 
that under "Ontario law, ... coming· 
ent fees m these proceedings are not 

permissib le." II we are able to estab· 
lish that there is no defence in law on 
the basis of the Affidavit of Merits 
and cross-examina tion we will then 
be at liberty to move for judgment 
right away . But if even an arguab le 
defence is shown, then the matter 
must proceed by what is called thei r 
"generally endorsed" procedure which 
is considerably more time consuming 
and expens ive. You've got to be 
kidding! 

May 9, 1983. The defendant 
doesn't show for cross-examination. 
Rescheduled for Jun e 27, 1983. 

June 29, 1983. My solicitor is in
formed on Friday .June 24 that the de· 
fendant 's representative was out of 
town and would be unabl e to attend 
the cross•examination scheduled for 
June 27. 

J u ly 26, 1983. I write and ask if 
they've ever thought about the possi· 
bility of putting the guy under 
subpoena. 

Abou t this time Mr. Rabib leaves 
the firm and my case is ass igned to 
someone else. Good. Maybe some new 
blood will get things moving. 

November 14 , 198 3. My new 
man brings me up to date. They 
served an "appointment" (which, he 
tells me, under the ir system is a ll that 
can be served for a cross-exa mination) 
requiring the deponent to attend on 
August 17. On that morning the solic· 
itor for the defenda nt calls and says 
his client cannot attend on that day. 
My man there files a motion to either 
s trike the Affidavit of Merits or to 
compel the defendant to altend on a 
date to be fixed by lhe court. "To my 
disbelief," he says, "the court ordered, 
that s ince the defendant 's solicitor 
had phoned on both occasions and 

told us why he could not attend he 
had never 'failed to attend.' " T he 
j udge then dismisses the motion and 
tel ls them to set another date. He says 
he debated whether to appeal the deci
sion but determined that the less 
costly route was to proceed with 
another appointme nt, which he set 
for November 11, and guess what? 
You're right, no show aga in. By now 
even my Canadian fr iend is becoming 
somewhat perplexed for he concludes 
his letter by say ing '1 am sure you 
are by now fully amared al t he work
ings of our court syste m and I do not 
think t can add anything that would 
reduce that amaze ment." You gol 
that right , friend. 

About this time I'm reading in the 
papers where a Canadian citizen who 
is under indictme nt for stock fraud in 
Florida jumps bail and heads home to 
To ronto. Two bondsmen find him 
there, unceremo niously collar him 
and haul him back to Florida. This 
perceived insu lt to Canad ian sover· 
eignty has the ir author ities and press 
much upset. Could it be that they're 
taking it out on me? Am t getting pa· 
ranoid? You bet your sweet bippy I 
am. t am also recalli ng the old saw 
about there being a fine line between 
sanity and insanity and right now I'm 
thinking it's the 49th parallel. 

Dece mb e r 21, 1983. Surprise! 
Defendant's solicitor and client do 
show on December 6, and submit to 
cross -exa mination. We will be able to 
move for judgment , says our boy: 
"The motion will certainly be con· 
tested but I believe we will likely sue· 
ceed as I do not think there is any de· 
fence to this action." Where have I 
heard that before? Oh yes, this is go-

(Co11ti1111etl 011 page 333) 

SMITH-ALSOBROOK & ASSOC . ALABAMA LAWYERS RESEARCH SERVICE 
EXPERT WITNESS SERVICES 

·Machine guarding 
•Traffic accident reconstruction 
•Tire consulting 
•lndusttial acciden1s 
~nstructlon accidents 
•Safety and procedure analysis 
•Fire & arson rnvestigation 

BOBBY D. SMITH, B.$ ., J.D., P,e$ldent 
P.O. Box 3064 Opelika, AL 36801 (205) 749•1544 

The Alalxuna l,,awytr 

The Univers ity of Alabama School of Law Clinica l Program 

lfGAL MEMORANOA CONROENllALLY PREPARED AT 
REASONABLE RATFS BY SELECTED LAW STUOENTS 

UNDER ATIORNEY SUPERVISION. 

9 12 Fourth Avenue Tuscaloosa. ALJS401 (205) 3411-6904 
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Where there's 
a will ... 
Now there's an 
easier way. 

AmSouth Bank's new Will and Trust Form 
Book provides a complete and up-to-date 
compilation of will and trust forms to make 
your job easier and faster. In addit ion, 
extensive commentaries are helpful in the 
design and implementation of various estate 
plans. These forms reflect ERTA, TEFRA 
and recent revisions in the Alabama Probate 
Code and will be updated periodically to 
insure continuing accuracy. 

To order your set of Will and Trust Form 
Books, send your check for $95.00 payable 
to AmSouth Bank NA to the Trust Division 
at any of the addresses below, or contact 
the AmSouth Estate and Trust Planning 
Representative in your area. 

AmSouth Bank NA 
P. 0 . Box 1128 
Anniston, AL 35201 
236-8241 

AmSouth Bank N.A. 
P. 0 . Box 11426 
Birmingham, AL 35202 
326-5390 
AmSouth Bank NA 
P. 0 . Box 1488 
Decatur, AL 35601 
353-0941 

AmSouth Bank NA 
P. 0 . Box 507 
Huntsville, Al. 35804 
533-5000 

AmSouth Bank N.A. 
P. 0. Box 1628 
Mobile, AL 
694-32 11 

AmSouth Bank NA 
P. 0. Drawer 431 
Montgomery, AL 36101 
834-9500 



Fee Declarations 
In Indigent Criminal Cases 

T hefollowingguuleli 11es were 
prom1tlgnted by the ludige11t 
Defe11se Commillee of the 

Alabama Bar Associalio11, a11d 
adopted by the Boa,-d of Bar Com
missioners of the A labama State 
Bar Associalio11, lo assist a11dguide 
lawyers thro1tghoul the Stale with 
respect lo billi11g procedures i II cases 
i11 which they are appointed by the 
court lo represent perso11s accused 
of crimes who have also been de
termined to be i11dige11/. It is the 
hope of tl,e Alabama Stale Bar that 
il,ese guide/i11es will pro videguid
a11ce to lawyers a11d serve as a sta11-
dard by which questio11able co11d11cl 
ca11 bejudged. 

Those lawyers who follow the let
ter and spirit of these guidelines 
will be protected from charges of 
impropriety; those who do 110/ will 
have 110 added proteclio11 from 
charges to the co11h·ary. 111 short , 
il1ese guidelines, though designed 
chiefl y to a id and assist members of 
the bar, also stand as 11,is Bar Asso
ciation 's self-po/i ci11g mecha11ism 
for questionable fee practices. 

TheA/abamaStateBarexpresses 
its sincere apprecialio11 to those who 
dedicate themselves lo the repre
se11tatio11 of thos e who do 1101 have 
the mea11s lo hire a lawyer. At the 
same lime , ii cautio11s a11yo11e who 
attempts to tak e advantage , either 
of thei,· clie11ts or the State of Ala· 
bama , by practices such as doubl e
billing, that abuses of this ho11or
able sys tem wi/1110/ be tolerated. 

1. Activit ies are to be 
Separat ely Listed 

All activ ities for which compensa· 
tion is claimed shall be separately 
listed on contemporaneous time rec· 
ords. In order to receive payment , ac· 

The Alobt,,ua Lou~·u 

t ivities must be listed in the approp
riate spaces on the Fee Declaration 
Porm or, if contemporaneous lime rec· 
ords are kept in a manner that con· 
forms to the Pee Declaration Porm, the 
contemporaneous records may them· 
se lves be sub mitted without theneces · 
sity for transfe rring them to the Fee 
Declaration Porm. 

2. Standard Tim e Re porting 

All time shall be declared in incre· 
men ts of .I hour(six minutes). Counsel 
may bill for time spent under six min 
utes at a minimum rate of .I. 

3 . Phon e Calls 
T he purpose.110/ substance, of phone 

calls should be briefly specified. For 
example: "phone call to defendant's 
brother re: rais ing bail" or "phone call 
to defendant re: trial date." 

Each call should be separately listed 
(on the contemporaneous time records. 
not on the fee declaration form). 

4 . Milea ge 

T he rate for mileage shall conform 
to Alabama Code (1975) §36-7-22 (as of 
September 1, 1984, this race is twenty· 
two cents ($0.22) per mile). 

5. Exp enses 
Cer tain expenses must be approved 

prior to t he time they are incurred. 
Alabama Code (1975) §15·12·2l(d). A 
genera l definition of expenses is im
practical. T herefore. a definition is given 
by way of what is and what is not an 
expense which requires approval prior 
to being incurred. Counsel should file 
the appropriate motion in cases of un· 
certainty. In cases where court approv
al is required, counsel shall file a copy 
of the court's pretrial order along with 

the Fee Declaration Porm in order to 
obtain reimbursement. 

The following are examples of ex
penses which do require approval prior 
lo being incurred: 

A. Private investigators 
B. Expert witnesses 
C. Transcripts of tria ls or hearings 

not otherwise available 
D. Interpreters 
E. Scientific tests 

The following are examp les of ex· 
penses which do not require approva l 
prior to being incurred: 

A. Copying (limited to twenty-five 
cents ($0.25) per copy. except in 
extraordinary circumstances) 

B. Long distance phone calls 
C. Travel 

6 . Opening and Clos ing 
Case Files 

Counsel may bill for this activity, 
but the maximum time which may be 
billed (for opening and closing com· 
bined) is .5 hour. 

7. Trave l Time 
To a nd From Com·t 

Travel time to and from a court ap· 
pearance should be billed as out-of· 
court time, except under the following 
circumstances, where it may not be 
claimed: 

A. Travel time lo arraignment when 
counsel is not assigned a defend· 
ant prior lo arraign ment; and, 

B. Travel time to arraignment when 
counsel is ass igned a client prior 
to arraign ment, but counsel fails 
to file a waiver of arraignment 
[ where "waiver" is provided by 
local law or otherwise] without 

(umti11ucd 011 pag,• 332) 
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just reason. Some examples of 
just reasons for failing to file a 
waiver include that theclierlt re· 
fused to waive arraignment, or 
that counsel cou ld not locate 
client prior to arraignment, etc. 

IJ travel time involves more than one 
case. it should be divided equally among 
the cases; e.g., if two cases are in· 
volved, one-half of trave l time should 
be billed to each case. 

8. Arr aignment 

Only the actua l time spent arraign· 
ing a defendant is compensab le unless 
counsel is assigned a client prior to 
arraignment and counse l is required to 
wait due to circumstances beyond his 
control. Such waiting time may be 
billed as in-court time and should be 
noted as such on the fee declaration 
form. 

9. Hearing s an d Trial s of 
Co-Defe nd ants or Dir ectly 

Re lated Cases 

Attendance at the hearings and trials 
of co-defendants or cases directly re· 
lated to your clients should be billed as 
out-of-court time and your attendance 
should be justified by an attachment to 
the declaration . However, in cases 
where a co-defendant's case has been 
consolidated with your case, in-coun 
activities may be billed as in-court 
hours. 

10. Pr eliminar y Heari ngs 

An appearance at your client's pre· 
liminary hearing should be billed as 
in-court timeeven in the event you are 
proffered the state's witnesses for 
interview and the preliminary is there· 
after waived. However, interviewing 
witnesses after your client's prelimi
nary hearing is concluded should be 
billed as out-of-court time. Waiting 
time required by circumstances beyond 
counsel's cont rol may be billed as in
court time and should be noted as such 
on the fee declaration form. 

11. Law Clerks, Paral egals 
And Assoc iat es 

Time spent by qualified Jaw clerks 
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and para legals working at your di rec· 
tion should be billed at one-half the 
hourly out-of-court rate, and the name 
of the law clerk or paralegal shou ld be 
noted on the declaration. Time spent 
by qualified associates working at your 
direction should be billed at the stat u· 
tory rate, provided that (a) the asso
ciate's assistance was required by cir
cumstances beyond your control and 
(b) the name of the associate is noted on 
the declaration . An associate will not 
be permitted to serve as lead counse l 
without prior approval from the court. 

12 . Actual Tim e Record s 

Actua l time records, notations or 
memoranda shall be maintained con
temporaneously. 

13 . Total Billing is Req uired 

A declaration should not be filed un
t il the case has reached conclusion. 
e.g., it is not permissible to file a decla· 
ration after preliminary hearing where 
the defendant has been bound over and 
been indicted. 

When, however. a clerk fails to ap· 
pear or absconds, a declaration may be 
filed sixty (60) days thereafter. Sim
ilarly, if new counsel is appointed or 
retained, a declaration may be filed 
immediately. However. the continu ity 
of counsel provided by statute is to be 
stric tly adhered to and should be de· 
parted from only in those cases in 
which it is absolutely necessary to have 
new counsel. 

14 . Separate Decla ra tions are 
Required in Multiple 

Charg e Cases 

In the past, it ha s been the normal 
practice to file a separate fee declara· 
tion form for each separate case num· 
ber, in cases involving multiplecou nts, 
defendants, and/or indictm ents. That 
was pr ior to joinder and consolidation 
under the new temporary rules of 
criminal procedure. These cases should 
no longer be treated separately , but 
rath er should be billed in the following 
manner. 

All cases arising out of t he same 
transactio n sha ll be billed as one case. 
For examp le, if a client is cha rged with 
breaking and entering and burglary of 

SKIP TRACE 
GUARANTEE 

$225.00 

ANYWHERE IN UNITED STATES 
(IF NOT FOUND · NO FEE) 

BANK 
ACCOUNTS 
LOCATED 
$15Q.OO 

GUARANTEED SERVICE 
ANYWHERE IN UNITED STATES 

(IF NOT FOUND · NO FEE) 

CIVIL 
PROCESS 
SERVING 

at 
REASONABLE 

RATES 
(NATIONWIDE SERVICE) 

ASSET 
LOCATIONS 

$35.00 per hour 
(NATIONWIDE SERVICE) 

Investigative Services 
Corporation 

12750 Merl! Drive LB # 20 
3rd Floor Park Centra l VII 

Texas Commerce Bank Building 
Dallas, Texas 75251 

CALL TOLL FREE 
(800) 323·6556 (mobile R75) 

tnsldt llllno lo: t800)942-113<5 tmoblle R75) 

SEND FOR OUR FREE 
20 PAGE BROCHURE 
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the same dwelling. and Lhe cases are 
joined, they shall be treated as one 
case. lf,at the initiation of the proceed· 
ings. the cases were listed separate ly, 
simply list the additional case number 
on the Fee Declaration Form with an 
explanation that the cases were con· 
solidated. 

In contrast. if cases arise out of sepa
rate transactions, they may be billed 
individually, even if they have been 
consolidated. For example, if a client 
commits three separate and distinct 
burglaries at three separate locations. 
and the cases are consolidated, they 
may be billed separately. 

Double-billing will not be tolerated 
under any circumstances. Therefore. 
if you are billing for more than one 
case . be carefu l not to charge for the 
same work more than once. 

Finally, though payment will be per· 
mitted for new tria l motions and like 
proceedings, including sentencing, all 
such billing shall be treated as trial. 
rather than post-conviction billing. 

15 . "In-Court " Vers us 
"Out-of-Court " Time 

Consistent with sections 8 and 10. 
supra, all waiting time at the court
house for a scheduled court appear
ance. caused by circumstances beyond 
counsel 's control, may be billed as in· 
court time and should be noted as such 
on the fee declaration form: i.e., that 
portion of the total in-court hours 
which reflects necessary waiting time 
shou ld be specifically noted as "wait 
ing time" on the declaration form. 

16. Fees Collected from 
the Client 

Any fees or expense money collected 
from the client (or from anyone on the 
client's behalf) before, during or after 
working the case for which counsel 
has been appointed, shall be reported. 
All amounts received shall be deducted 
from the amount finally paid to the 
lawyer. 

In the event of changed circumstan
ces (i.e., the client becomes able to re· 
tain counsel or secures outside ass is· 
tance to retain counsel), counsel sha ll 
immediately notify the court that 
he/she has been retained, and the ap· 
pointmcnt shall be withdraw n. Re-

71,e tllobo11111 J,11wy~r 

tained counsel will not be required to 
file a fee declaration form. because no 
state funds will be paid. 

Folloiui11g /1,e recomme11dalio11s 
of /1,i!; committ ee a sJ,ecial tul-l,oc 
committe e 011 i11dige11tdefe1tse ser 
vices, appointed l,y Chief Justice 
Torbert a11d chaired by Judg e Wil
/ia,11 R. Gordon, also appro ved tl,e 
guidelines. The S tale Comptroll er, 
as a member of //,is ad-ho c com
mittee , ltas reviewed ll1ese 1,1J,ide
li nes and ha s indi cat ed Iha/ /1,ey 
will aid his office in the processi11g 
of claims lo be paid from /1,e Fair 
Trial Tax Fttnd. 0 

Oh,Canada 
(umlined from page 329) 

ing to take another 10 hours so please 
send another $800. ·'Gee-[ says my 
client. "At the beginning l should 
have taken this money and gone to 
Vegas. At least [ would have gotten 
some decent odds." 

Februa ry 22, 19s ,i. The defend
ant has retained a new solicitor as a 
result of which my solicitor was ob
liged to adjourn his motion for judg· 
mem. The new guy has also decided 
to seek security for costs. "We've got 
to cough up another $200, Harry. No. 
Harry, I'm still on your side, believe 
me. .. 

Marc h 20, 1984. We lose the mo
tion for judgment. You heard me. The 
motion was argued for l wo hours at 
the end of which some county court 
judge finds that the triable issue that 
should be determined is " ... what 
Rule 55{a) of the Alabama Rules of 
Civil Procedure is(!!!) and whether in 
fact the Rules of Civil Procedure of 
Alabama were followed in granting 
judgment lo my client. Undamnbe· 
lievable. 

Undaunted. my man says" ... 
though I predicted success in the 
original motion, I am still prepared to 
predict success on the appeal.·· Send 
another $600 security for costs. 
"Harry, are you listening to me, 
Harry? Harry, crying won't help!" 

Jul y 19, 19 84. The Supreme 
Court of Ontario (which I gather is 
similar to our circuit court here but at 
this point l can't be LOO sure about 

anything) awards judgment in our fa· 
vor and overturns the judgment of the 
county court judge. However, the 
judge refuses to award pre-judgment 
interest. Naturally, this puts a pre
mium on the delaying tactics em· 
ployed by the defendant, but at this 
point I'm looking to gel out without 
paying the damn judgment myself. 

Naturally, the defendant appeals, 
and we cross-appeal on the interest. 
It's now in the court of appeals, 
wherever that may be. And that' s 
where matters stand, five years after 
my client comes into my office with a 
simple collection matter. 

In a classic understate ment Lhe so
licitor says, "lam sure that you and 
your client marvel at the way this 
matter has proceeded." Yes. you 
might say we have. 

The other night I turned on the TV 
Lo sec if the Braves can figure out a 
new way to blow one to the Expos. 
Before the game both U.S. and Cana· 
dian National Anthems are played 
and sung. Canada's, I notice, closes 
with the words, "Oh Canada, we 
stand on guard for Th ee." I'm begin
ning to reali1.e what they mean.0 

Cary P. $mill, isa 1954gr(ld11aleofthe 
University of Missouri and graduated 
from the University of Alatx,ma School 
of Law i11 1960. Mr. Smith regularly 
au/hors "Aro"nd, Over & Under the 
Bar," /1,e humor co/1111111 in /1,e Bir
mingham Bar Association Bulletin. He 
has been i11 /he private practice of law i11 
Birmingham si11ce 1966. 

How' s That. Aga in? 

Those who argue for simplifi
cation of the Internal Revenue 
Code might find cnCQuragement 
in the following paragraph from 
code section 509: 

For purposes of paragraph (3). 
an orgamr.ation described in 
paragraph (2) shall be deemed 
to include an ()rgani2ation de
scribed in section 501(cX4). (5) 
or(6)w hich would lledescnbed 
in paragraph (2) if it were an 
organization desctibed in sec
tion 50l{c)('J). 

:13:! 



Legal 

Assistants 

Increase 

Productivity 

by Margaret Sizemo re Douglass 

'' T he best kept secret in 
Alabama," commented 
a local attorney about 

the boon provided to lawyers by a com
paratively new professional group -
the paralegals. "T he honest new ca
reer on the horizon," states a leading 
periodical. 

Attorneys are slowly. but sure ly 
recognizing that para legals improve 
profits. service and efficiency of a law 
firm. The November 1982 issue of Tlte 
American Lawyer stated that "para
legals are by far the most profitable 
law firm employees," and that during 
the 1980s the "smart firms" will in
crease the ratio of one paralegal for 
every th ree lawyers. This is unques
tionably one of the fastest growing 
fields of this decade and its full poten
tial is yet to be reached. The Bureau of 
Labor Stat istics of the United States 
Department of Labor projects that in 
the next six years the profession will 
increase by 133<)(, to 1990% placing it 

second only to compute r mechanics in 
growth. With the stre ngthen ing and 
broadening of college training pro
grams, preferably with the approval of 
the American Bar Association. the 
graduate legal ass istant is performing 
many tasks heretofore performed by 
attorneys themse lves, thu s freeing the 
attorneys for increasing the number of 
clientele. 

What is a legal assistant and what 
does he or she do? A legal assistant. or 
paralegal, is a nonlawyer who works 
under t he direct supervision of an at 
torney and who provides a variety of 
services wh ich are not an engagement 
in the pract ice of law. Some paralegals 
are generalists and work in va rious 
areas of the law. Others work in spe
cial areas such as litigation. estates 
and trusts. real estate law . business 
associations, labor law and family law. 

Well-trained legal assistants work 
in cooperation with secretaries and at
torneys. They may draft, organize and 

summarize document s, interview 
clients and witnesses. do factua l and 
legal research, analyze and su mmar i1.e 
evidence. prepare correspondence and 
memoranda and perform othe r tasks 
required in various areas. 

T he Nat iona l Association of Legal 
Assistants offers the following defini
tion: 

Under the supervision of a lawyer. 
the legal assistant shall apply knowl
edge or law and legal procedures in 
rendering direct assisLance to Jaw· 
yers, clients and courts: design. de· 
velop and modify procedures, tech· 
niques, services and processes: pre
pare and interpret legal documents; 
detail procedures for practicing in 
certain fields oflaw: research. select. 
assess. compile and use information 
from the law library and other refer· 
ences; and. analyze and handle pro, 
cedural problems that involve inde
pendent decisions. 

NALA furthere.xplains with four"s hall 
nots": With the except ion of not ac· 
cepting cases, not setting fees, not re
presenting the client in court . nor giv
ing legal advice to the client, the le!,'lll 
ass istant may perform any task dele
gated and supervised by a lawyer. The 
lawyer, of course . is and must be re
spons ible to the client for the final 
work. 

There is some confusion about the 
work para lega ls can do, partly because 
of the many tit les for the position: legal 
assistant, legal clerk. legal technician. 
paraprofessiona l and many others.J ust 
as there is a diversity of tit le, so also is 
there d iversity in duties . T he National 
Paralegal Association of Doylestown. 
Pennsylvania lists some of these: con
duct interviews with clients to gather 
background information; conduct case 
and statute research at the law library; 
write, analyze, and synopsize the same 
for attorneys or corporate executives: 
draft interrogatories and prepare wit 
nesses for depositions, cross examina 
tions and other court appearances; or
ganize and manage the flow of work 
and direct the adm i nislration of othe rs 
within a law firm: conduct business 
with the police, other attorneys, gov
ernment officials and agencies, and all 
levels of the courts; organize, manage 
and direct word processing systems, 
computer systems and utilize comput
er systems such as Westlaw for legal 
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research ; prepare drafts of tria l mo
tions, complaints, wills, leases, corpo
ration formations, fict itious na me 
papers, partnersh ip agreements, con
tracts. appellate briefs. etc .; provide ti· 
tie and public record searches, keep 
meeting minutes. work closely with 
attorneys during trial by keeping 
material organized and making notes 
during examination and cross exami
nation of witnesses; represent clients 
in certain administrative proceedings 
such as social security, unemp loyment 
compensat ion hearings and district 
justice or justice of the peace hearings; 
review, organize and digest deposition 
and trial transcripts; prepare and place 
advertising for staff personne l; inter
view, screen and recommend applicants 
for ent ry pasitions; and in law libraries, 
assist attorneys and the public in local· 
ing reference material on a desired 
topic of interest. 

Of course, "" paralegals cannot do 
all these things. There are areas of 
specialization and there are various 
types of programs. For example, at 
Samford University there are two op
tions or goals, both approved by the 
American Bar Association. T he four· 
year course of study terminates in a 
Bachelor of Science Degree in Para le
gal Studies and includes basic core ed
ucation plus four courses in Business 
and thirteen courses in Law. In addi · 
t ion, the re are options for spec.ializing 
in government areas, sociology and 
law enforcement or business - one 
hundred and twenty-eight semester 
hours in all. Or, one may enter a two
year program (designed principally for 
college graduates ) and receive an asso
ciate or professional degree. T his calls 
for the basic courses without speciali
zation. 

Donald C. Rikli in Worki11g will! Le
gal Assislanls(l98l)suggestsa ' 'ru le of 
three," to wit: a legal assistant gross 
billing should be three times net in, 
come. In other words, a paralega l re
ceiving $18,000 should be allowed over
head expense of that same amount and 
produce a profit of anothe r $18,000. 
According to a survey performed for 
the ABA}oumal, t he average starting 
sala ry is now $14,700 and the average 
top pay is$21.000. These are said tobe 
increasing by three percent a year . If a 
legal assistant receives $18,000 per 
year and incurs a like amount for 
overhead and expenses, the firm could 
expect a $6,000 profit of the paralegal 
billed l,400hoursat$30perhour. The 
lawyer , having been relieved of many 
routine tasks , can handle more mat, 
ters in less time and bill at a higher 
rate. If the lawyer requires ten hours 
at S50 todoajobanda paralegal can do 
it in the same t ime (with assistance 
from the lawyer) at $30, the client's bill 
is lessened and the lawyer's t ime is 
freed for expansion of services. 

What are some intangible values of 
the paralega l to the law firm' One 
opinion is that "some clients are simply 
more comfort able speaking with a non· 
lawyer. Because of their unique posi
tion in the legal world, paralega ls have 
the advantage of understanding both 
the perspective of the legal world and 
that of the average citizen and bridging 
the gap between the two." An eight
year veteran adds: 

In many cases such as persona l in· 
jury litigation, you are dealing with 
average middle-class citizens, not 
sophisticated professionals, but ev
eryday people. They often feel more 
comfortable in dealing wit h someone 
whom they don't perceive as intimi· 
dating and who is able lo s pend the 

Margaret Sizemore Douglass, M.A., D.N., l-l.D., 
is assislanl lo the president and director of /he 
Division of Paralegal Studies al Samford Uni
versity i11 Birmi11gham. The program, which is 
lheo11/y OJ1e in Alabam" approved by the Ameri, 
can Bar Association, is in ils J1i11/lz yoor and has 
graduated 137 slut/en ls in /he field. 

1'J,~ Alobonw /.{ltCJ'/tf' 

time. Because lawyers' days are so 
busy, they don't always have the 
time to talk to clients. The client's 
biggest concern is with the statu s of 
the case. For examp le, in will con
tests, you may spend a lot of time 
with the clients . They appreciate the 
contact. Youseethedaily progress of 
the case and what's being done. They 
feel more comfortable as king about 
the status . Because the only answer I 
can give them is not a legal opinion 
but more of a status report, the law
yers in our firm have had no prob
lems wit h my being involved with 
the clients. 

Paralegals are usually more accessi
ble than lawyers - less likely to be out 
of the office. Para legals can listen and 
relay questions to the attorney at a 
more convenient time and t hen relay 
the response back to the client. Parale
gals hold a more client-oriented point of 
view. E. Moon writing in The Paralegal 
(Summer 1984) quotes a paralegal ad
ministrator " . .. lawyers sometimes 
get so wrapped up in the legal issues 
involved in a case that they forget how 
other people might think and how in· 
juries might perceive th ings ... " Ms. 
Moon also believes that we might learn 
a lesson in business efficiency from Ja
pan where much of the work is carr ied 
on by nonlawyers who handle admin
istrative matte rs and ordinar y tax and 
real estate problems and who promote 
mediation rather than confrontation. 
Ms. Moon refers to a report in Time 
magazine of comic Russell Baker's 
suggest ion for curing the balance of 
trade problem by "exporting one law
yer LO Japan for every car that Japan 
exports to the United States." 

In sum mary , the paralega l profes, 
sion is growing by leaps and bounds. 
The progressive law firm or even the 
single lawyer office is recognizing that 
this is the ·'wave of the futu re" and 
that t he attorney -paralegal team ap
proach will attract and please clients . 
deliver more efficient legal serv ices, 
and provide these serv ices at a lower 
cost which in turn will benefit the pub
lic th rough increased availab ility of 
these serv ices. Yes, the pa~alegal is 
here to stay, and the lawyer who uses 
his or her serv ices wisely will find im
proved relationships with clients, more 
efficient operation of the office, fewer 
problems to take home, a larger clien· 
tele and increased profits. D 
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Annabelle's Dilemma-
A Christmas Story 

by 
J udge Robe rt L. Hod ges 

When she thought about it, 
trying to begin at the be· 
ginning of her dilemma, she 

knew it was the precise moment in time 
when the Oy lit on the pew Bible. That 
was what star ted the whole eroding of 
her faith, Annabe Ue felt sure. Not that the 
incident was anything monumental in it· 
self, she thought, but the coincidence of 
the timing of it, that it came during the 
pastora l prayer, that it was the first day of 
Advent, and that the Oy lit there just 
when Annabelle's though ts were wan
der ing from the prayer, lingering on the 
dinner conversatio n with her sister the 
night be fore. The lighting of the fly there, 
just under her nose, while she was tightly 
clasping the pew Bible and warring in her 
will between the dinner conversation and 
the pastor's praye r, and when she was 
focusing intently on the Bible as ii she 
could, by menta lly imposing its image in 
her thoughts, ward off the evil intrusion 
into the prayer of the evening before. She 
knew, unt il that moment, that God was 
listening lo her; she never doubled il until 
then, never had a moment's question 
about it. Never in her seventy years of 
giving herself to the church, had she ever 
doub ted that her medita tions ever went 
anywhere but directly to Him, and cer
tainly the question of whether He was 
there to listen had never entered her 
mind. That is, until the Oy lit. 

As the eldest child, Annabe lle had 
early assumed the position of parent to 
her younger sisters and brothers, when 
Father died. She was only eighteen then, 
so long ago, but she took over the 
household and the younger ch ildren al-
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most without a hitch in her stride , and it 
had been that way ever since. It was 
almost as if she had stepped into Father 's 
shoes, she took her role so sombe rly. As 
the eldest child of a Methodist minister, 
she saw herself in no other capacity. She 
fed and clothed the younger ch ildren 
with her wages as secretary to the bank; 
she had the blessings devotedly in the 
same language Father had done them; 
she faithfully herded the children off to 
chu rch every Sunday and Wednesday 
night; she never took a husband in all 
these years, even long after brother and 
sisters had married and moved away and 
had their own families. She had even, in 
her elder years, she proudly recalled, 
been compared by some of her friends in 
the Methodist Women, to the image of 
her father in dress and postu re and gait. 
After that circle meeting, she remem
bered, she came home and stared ad· 
mirably into the mirror for, she guessed, 
an hour, turning al different angles and 
p05ing in different postures, noting how 
she resembled her father. The black and 
white stark ness of her customory jacket, 
skirt and coat, and the high, white collar 
tied at the neck, reminded her fondly of 
her father's faithfulness. Faithfulness was 
that way to Annabelle, stark, clear-cut, 
and uncompromising. She even held Fa· 
ther's watch and chain to her side, look
ing in the mirror, where his watch-pocket 
would have been, and noted the resem · 
blance. 

"You would have been proud of me, 
Father," she said to the mirror that night. 
"I have kept the faith." Keeping the faith, 
to Annabelle, was the joy of sacrifice, of 

days and unending days of working to 
support her brother and sisters, cleaning 
house, going to prayer meeting, teaching 
Sunday School , baking for the Methodist 
Women meetings, and retiring every sin· 
gle evening, since Father had died, over 
fifty years ago, to the reading of al least 
one chapter of scripture. Of course, she 
acknowledged to herself, there had been 
times of temptation; there, of course, to 
tes t her sacrificial dedication, to make 
her a stronge r person, but she had re• 
sisted, and having overcome, felt re· 
newed joy of sac rifice always the next 
momi119, at having won. She knew. some· 
where up there, Father was nodd ing ap
proval. Yes, there were times of tempta 
tion, like the time, oh , it must have been 
fifteen years ago now, that Henry Argile 
had hugged her at the bank Christmas 
party, as she was leaving before the 
drinks were brought out, and murmured 
into her ear that he would like to come by 
her house after the party for a nightcap. 

"The very idea!" she had sa.id to him, 
pulling quick ly away from his embrace 
and glancing furtively around to be sure 
no one sa\v, 

"Have you been into the apple jack, 
already?" she had asked him. "You know 
l don't approve of drinking, and, besides, 
you a re a widower - the very idea." 

Henry was persistent, she remem · 
bered ; most folks weren't with her . He 
had been angered. He had pushed her 
into the cloakroom. 

"Annabelle, I am going to say some 
pretty straight things to yau; things some
body shou ld have said twenty years ago, 
and you probably ain't gonna like 'em." 

"Then , don't say them. I've got to go 
home." 

"Oh, I'll let you go home - to yaur 
housekeeping and your plants and yaur 
Bible-reading. I haven't been in the apple 
jack, Annabe lle, mainly because l don't 
think I would drink it if any was here . But 
there is some whiskey and gin and vodka 
here, and some . .. 11 

"Stop itl You won 't talk to me like 
this." 

"Stop covering up your ears, Anna
belle. And stop telling me I'm a widower; 
my wife's been dead ten years. That 
don't mean I've got cata racts in my eyes 
and don't recognize a fine looking woman, 
wasting, when l see one ." 

"Henry , this is scanda lous! I'm leaving, 
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and if you don't get out of my way, I'll call 
the president." 

"Annabelle, you can cover up your 
ears, and you can call the president if you 
want to, but there will still be me here 
when you leave, and me here when you 
come to work next Monday, and you 
back and forth between your plants and 
me, and there ain't noth ing wrong with a 
man and a woman expressing affection 
for one another. Don't you ever enjoy 
yourself? Don't you ever, Annabelle, just 
once in a while, come out of them nun's 
robes you wear everywhere and go some
where that ain't a bake sale?" 

She remembered every word of the 
conversation, and she remembered her 
tears flowing uncon trollably before Henry 
there in the cloakroom of the bank, and 
finding no words to say, and rushing past 
him blindly into the par king lot into the 
snow and running down the sidewalk the 
few blocks to home. She had gotten into 
bed that night with her gla.ss of milk and 
her Bible and remembered Henry and 
the strange wam1ing feeling she had 
when he whispered in her ear, and the 
urge she had had through her tears to 
embrace him and tell him what she had 
known, way back in her head some
where, ever since she had worked at the 
bank with him - that he really was a 
fine-looking figure of a man, that it might 
be nice to hold his hand in hers, that it 
might be nice to spend some time with 
him, had she not the proper faith. She 
had prayed that night, in bed, prayed in 
thanksgiving that she had not let her feel
ings for Henry out to him, that she had 
not succumbed to this temptation, that 
she had, in her faithfulness, circumnavi
gated one more stone in her path without 
stumbling. The next morn ing, she re· 
membered, she had awakened with the 
joy of having sacrificed and renewed her 
strength . Henry was gone now. For the 
few years he lived after that she never let 
herself be alone with him again at work or 
anywhere else . At his funeral, she had 
said a silent prayer, there just outside the 
funeral tent, a prayer of forgiveness for 
Henry, that he be forgiven for his seJf. 
indulgence; a prayer of sorrow for Hen, 
ry's never having learned in his life the joy 
of sacrifice. 

She had invited her sisters and brother, 
the Saturday night before the fly lit on the 
pew Bible, to dinner, as was her custom 
on the eve of Advent. It had been a spe-
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cial time for Fa ther, and she had pre
served it through all these years, and, on 
the years when a sister or her brother or 
all of them could not come, she ,vould 
prepare the same elaborate meal, the 
same as if they had all been there, and 
would set all the places for them, with her 
best china and silverware. On this par
ticular eve of Advent, her sister . Marion, 
alone, came. Marion and Annabelle sat 
at opposite ends of the table. White can, 
dies burned between them on the 
starched white tablecloth, and round the 
huge dining room table, between them 
on either side, were places set before 
empty chairs. Annabe lle sat in Father's 
place and, as was her custom, bowed her 
head to say grace. 

"Our Father, at the beginning of this 
Advent season, when we celebrate with 
our sacrifices the coming of your Son 
into the world, where He paid the ulti
mate sacrifice for us ... " 

"Stop itl" Marion screamed . 
Shocked, Annabelle jerked backward 

and looked up , sure she would find an 
intruder . Marion alone sat al the oppo
site end of the table, staring intently al 
Annabelle. 

"I said stop it!" This time evenly and 
firmly spoken . 

"Why, Marion, what on earth ... I've 
never known you to ... I mean , what 
irreverence . .. I mean ... do you want to 
say the blessing?" 

"I want someone to say it. Someone to 
bless happiness in this house , someone 
to say celebrate , someone to mean cele
brate, someone to laugh here, someone 
to sing here . .. " 

"Marion, I don't understand. You and 
the others have been coming here since 
you moved away, years and years, and we 
always celebrate the beginning of Advent 

the same as Father did, and no one has 
complained. What on earth has gotten 
into you?" 

"Annabelle, don't you realize why there 
are all these empty places at this table? 
Don' t you realize why Buddy and his 
family stopped coming years ago, and 
then Emily, and then all the nieces and 
nephews? Don't you see the hollowness 
of it, Annabelle? There is no joy in this 
house, no laughter here, no color here. 
Look at you - look at your closet -
black and white, black and white - oh, 
you do have some gray slippers - they 
must have been out of black and white 
that day! Annabelle, we all love you, we 
all do, even the nieces and nephews who 
can't know what it was like to have you 
look after us and raise us -all of us, 
Annabelle, but you've smothered us in 
sacrifice, Annabelle. Smothered us with 
years and years of waiting on us hand 
and foot when we come here, of giving us 
gifts and not accepting ours, of, ... of, ... 
Oh, Annabelle! ... " 

She left her chair and ran around the 
table to Annabelle, kneeling at Anna
belle's chair , tears in her eyes, grasping 
Annabelle's hands. Annabelle sat, staring 
straight ahead across the white starched 
tablecloth, across the white candles, 
across the darkness at the end of the 
table. 

"Don'! you see?" Marion pleaded . 
"Don't you see, Annabelle, that we love 
you, but that we don 't want to be robed in 
mourning clothes every time we come 
here, to be scriptured to death , Anna, 
be lle, to be consigned to the hereafter 
always ... to ... to attend ing Father's 
funeral every holiday? Christmas, Easter. 
Thanksgiving, even July the 4th, Anna
belle, we come here and consign our-
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selves to the dead. To Father, to our own 
hereafter. Nothing for our present, Amia· 
belle, nc,L a thought to the now of things. 
And the worst of it is you, Annabelle. 
Look at you. You are seventy years old, 
and you've spun the better part of sixty of 
them out giving and not taking, and 
you'vegjvenit all away, Annabelle, you've 
given away all of your laughs, all of your 
songs, all of your body, all of your 
dreams. You've neatly packaged them 
up and past marked them for the hereaf. 
ter. Don't you see that?" 

'1 love all of you dearly," Annabelle 
said. "All of you. You are my life. Father's 
memory is my life. God is my life. Eve.ry 
day, every minute, I keep the faith. The 
fa ith, Marion. The faith that we are put 
here to serve others and not ourselves. 
That faith that God will reward us for 
that, the faith that . . . " 

"Annabelle, Annabelle! Not a one of us 
has a doubt you keep the faith. But your 
faith is not ours, not anybody's I know. 
You've carved it out as you, or maybe 
you and Father, would have it, and 
you've left out the vital organs, Anna· 
belle. You've left out the heart of it, the 
happiness of it, the humanness of it . .. " 

"Humanness is imperfection. Human· 
ness has to be fought and cast out day 
after day after day. That is my burden. 
That is your burden." She was still speak· 
ing across the table into the darkness, 
her hands in Marion's hands. Marion 
rose, let Annabelle's hands fall into her 
lap, got her coat, and slipped down the 
hall and out the door, leaving Annabelle 
sitting at the table in the candlelight. 

Annabelle sal, stunned, at the table for 
hours that night. As the wax from the 
candles melted down and onto the table, 
she talked quietly to herself. 

"Father loved them, and they loved 
him back. Why can't they love me? Fa· 
ther didn't laugh. I don't laugh. There is 
no place for laughter in God's temple. No 
place for drunkenness, no place for <lane· 
ing, no place for the despoilation of our 
bodies, no place for ... no place for ... 
the self." 

And Annabelle sat there long into the 
darkness after the candles had burned 
our, thinking about the faith she had 
kept. She sat and pondered the empty 
chairs and her black and white clothes, 
and her silent plants and darkness in her 
house and the wind outside. Then she 

prayed. 
"God, I never have asked for proof. 

Father was enough for me. But I need to 
know you are Lhere, God. I need to know 
that I haven't spun out my life as a sacri· 
lice for some nothingness that is coming 
soon. I need a sign, God. Give me a sign." 

She went to bed and lay all night, until 
dawn, with her eyes open for a revela· 
tion. Then she went to church. II was the 
first Sunday in Advent. She sat in her 
regular pew. 

For the first time in her life, Annabelle 
felt that time was getting short for her, 
and for the first time she cared how much 
time was left. For if, she reasoned, ii she 
didn't get a sign, if she didn't get some 
symbol, some due to whether she was 
sacrificing for nothing, she had resolved 
to quietly end her days. It really wasn't an 
emotional decision for her; it seemed 
quite rational and calm for her to con· 
elude that she simply didn't want lo live 
any more if it had all been for nothing. It 
was a rather clear-cul theorem, as Fa· 
ther would say, that one either sacrificed 
for others, as the faith would have it, or 
one was free to do what he wished with 
one's life, fearing no consequences, and 
receiving no reward, other than one's 
own self-pleasure. There were no other 
options for Annabelle that Sunday morn· 
ing when she went to church. Adherence 
to God's teachingS meant a life of sacri· 
lice to the exclusion of all human self· 
pleasure, or it meant nothing, because 
there was no God and there was no here· 
after. It was, for Annabelle, the one or the 
other, and there was no other possibility. 
To admit of another possibility, for Anna· 
belle, was to admit that there were gray 
zones in life, and she knew there weren't 
any. And so, Annabelle needed a sign, 
she had resolved. 

All through the service she watched 
and listened intently lo what was being 
sung, what was being said from the pulpit 
in the sermon, even who was sitting 
where, and how the light shone through 
the stained-glass windows. It occurred to 
Annabelle during the sermon that God 
might give her her sign by shining a ray of 
sunlight just so on the stained-glass win· 
<lows, such that one particular symbol on 
the window might be illuminated for her, 
and that would be her sign. But this stra· 
tegy didn't work for her. 

As the clouds outside shifted, the rays 
of sunlight shifted alternately from the 

cross to the lamb to the crown of thorns 
to the dove with the olive branch, so 
Annabelle could ma'ke no clear sense of 
it. She tried hard for the first few minutes 
of this to focus on the crown of thorns, 
thinking that wouldbealinesign for God 
to give her, but it didn't happen. 

The pastor resolved to have a long 
prayer, suiting to Advent, in the fom1 of a 
benediction, at the end of the service. 
Annabelle felt that time was running out, 
and her mind began wandering during 
the prayer to Marion's remarks, and she 
tried hard to clasp the Bible from the pew 
box before her to drive away Marion's 
words from her mind. And, then, in the 
middle of the prayer, when the minister 
was intoning something about imploring 
God to appear in the hearts and minds of 
those souls among them who had secret 
trials and oppressions,just then, the ny lit 
on Annabelle's Bible. He lit there, raised 
up on his hind legs as if to look directly 
into her eyes, and rubbed his front legs 
together and ran his tongue out at her. 
She was destroyed. There was her sign, 
she was sure of it. There was no mislak· 
ing the impertinence of the fly. It defi• 
nitely reared up at her, rubbed its fore· 
legs, and stuck its tongue out at her . 
There was no mistaking it. She was de· 
strayed. She rose, during the prayer, 
pushed past people sitting in the pew, ran 
up the royal blue carpeted aisle and out 
the door of the church, down the side· 
walk, still clutching the pew Bible, and 
into her house. If God had let a common 
ordinary housefly intrude on her prayer· 
fulness, in such a holy place, on such a 
holy book, at the very time she was seek· 
ing to commune with Him, then, . . . then 
... there was no God to sacrifice to. She 
pulled down the shades to all the win· 
<lows, turned off all the lights, and sat, in 
hercoat,herhat with the veil still perched 
on her head, grasping the reality of her 
discovery. What fun they must have 
been having of me, she was thinking, for 
all of these years. What fun they must 
have been having. 

True to her design, Annabelle set 
about to end her days. On Monday 
morning, she called and left word at the 
bank she was ill and would not be back 
for some time. She called the utility com
pany and had the pawer and water cut 
of/. She called the past office and left 
word for no mail to be forwarded to her 
house. Then she called the telephone 
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company and requested they come and 
lake her phone. All !his done , Annabelle 
bolted shut the doors , nailed the win· 
dows shul wilh her father's hammer, 
wrapped herself in her father's World 
War I army blanket, and lay down on her 
sofa, looking up at the ceiling, waiting for 
her days to end. 

She had considered violent means as a 
solution to her dilemma, but had dis
carded it in favor o( the logic she had 
pursued to !hat point - !hat this would, in 
itself, be a form of sacrifice, and she was 
having no more of it. There were enough 
canned goods in her pantry to last for 
months, and she was resolved to eat as 
her body demanded, and to let the end 
come as it may. It seemed to Annabe lle 
!hat the nothingness of her seventy years 
would be well served by an end where 
she did nothing to further her li/e - and 
nothing lo end it. 

When she was missed al the bank for a 
week, the president, lo whom she had 
been secretary for so many years, came 
to !he front porch and knocked . She 
peeked al him from under the shade, but 
said nothing, and soon he left. When she 
missed the second Sunday of Advent, 
and then the third, the pastor came and 
knocked, and then some of the ladies 
from the Methodist Women , but still she 
peeked and did not answer. They all 
went away. 

During her confinemenl, she passed 
the hours by just sitting or lying on the 
sofa and thinking, and by sleeping. She 
slept more and more, and she could tell 
she was getting weaker . She piled all of 
her clot hes and her Bible and her family 
pictures in a back room and bolted the 
door. She let her planls die. She had 
some thoughts for a time about making a 
will, but discarded them. Somehow it 
might appear to her relatives that she had 
sacrificed her life to leave them property . 
That might not be logical, she thought , 
but it was certainly a construction which 
could be put on the act, and so she dis
carded the notion of making a will. 

And now, on the afternoon of the 
twenty-fourth of December, the twenty
fifth day of her isolation, she lay on the 
sofa in her living room in half-stupor 
pondering the beginni11g of her dilemma. 
For three days she had been too weak to 
get off the sofa, and, at times, she had 
delusions. Once, it seemed to her, her 
lather came in and stood before her in his 
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black three-piece suit. He simply looked 
at her, and looked a t his pocket watch, 
and looked at her and back at his watch. 

"It's time I was going," he said and 
disappeared before her eyes. 

Once she thought she heard music, 
piano music, and maybe a banjo . She 
raised her head and stared hard i11to the 
darkness and sa,v, through the archway 
into the dining room, Marion and severa l 
other people sitting around the dining 
room !able. The table was all sel with her 
finest china and !he cand les were there, 
and the people were laughing and clap
ping !heir hands to the music. The chair 
where she sal was emply, but no one 
seemed to notice. 

Marion was d ressed in a bright red 
velvet dress with a beaut iful white cor• 
sage and a green bell and she could see 
green and gold and silver and blue and 
red colors around the tab le. The colors 
were so bright she could hardly see !he 
figures. Marion, still laughing and clap
ping, go! up from the table and took the 
hand of a man seated at !he table and he 
rose and they began lo dance to the 
music while !he others clapped. Anna
belle could see that the man dancing had 
bright green trousers and a red blazer 
and a red and white bow tie, and his head 
was thrown back while he was dancing, 
and he kicked his heels high, and when 
they danced under the light, Annabe lle 
saw that it was Henry Argile. 

"Don'! !" She cried out, raising her 
head up from lhe pillow. "Don'!! That's 
my sister - you shou ldn' t do tha t with 
my sister ... " 

II seemed to Annabelle thal when she 
shouted, the music stopped and the fig. 
ures vanished and the candles went out, 
and only Marion was lefi in !he dining 
room, looking al her with tea rs, her arms 
outstretched to Annabelle. 

"Bring back the music, Annabelle," 
she c ried, "Bring back the music - il's 
nothing to you ... " 

Annabelle covered her eyes with both 
her hands, and when she removed them, 
Marion was g0ne. There were other de · 
lusions, bu! these she rememb ered, and 
she was getting so weak she cou ld not 
focus her mind on !he others. 

A truck passed outside with bells play· 
ing on a loudspeaker . 

"Merry Christmas. Merry Christmas . 
Merry Christmas ... " It rumbled on 
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down the block and Annabelle tried to 
raise her head and peek at it under the 
shade, but could no longer gel her head 
up that high. She closed her eyes, and 
soon she was running down the street 
after the loudspeaker truck; she could 
see herself running in her gown down the 
street alter the truck, but never catching 
it, and she could hear the Merry Christ
mas, Merry Christmas, but could never 
touch it or feel it. She thought she felt the 
cold of the snow on her forehead while 
she was running after the truck, and 
opened her eyes. There was a wet cloth 
on her forehead. She was still lying in her 
living room, still on her sofa, still in the 
dark, but there was a hand attached to 
the cloth, and an arm lo that, and that lo 
a little girl. Annabelle started, but couldn't 
gel up. 

"Who are you! Whal are you doing 
here! Here in my house - how did you 
get in here?" 

Her eyes focused now on the lace or 
the little girl. Blue eyes looked out a l her 
lrom under brown bangs . The girl was 
still holding the cloth to Annabelle's 
.head, and Annabe lle could see that she 
was dressed in a bright red dress, and 
green stock ings. 

" l saw your sign, and l came up to the 
p0rch, and I came in." 

"You saw my what? What sign? And 
how did you gel in the door. It was bolted 
and locked ." 

"The sign in the front yard you had. I 
was going to our Sunday School party, 
and they told us the Christmas party 
would be on this street and there would 
be a sign in the yard where ii was. The 
sign was out there. It's still out there. It 
has a big red ball and a Chr istmas tree 
painted on it, and says 'Christmas Party.' 
I'm the first kid here, and I found you like 
this, and I thought you were sick, and I 
wanted you to enjoy the party, and so I 
got the cloth and I started you some soup 
on the stove, and .. . " 

"Wait a minute, young lady. What 
party? How did you gel in my door? It's 
been bolted shut for weeks." 

"No'm. The door was open when I 
came. I just followed the sign, and the 
other kids will, too. II you don't feel like 
the party, I better take the sign down, so 
the other kids won't come ." 

Annabelle removed the cloth from her 
head. She struggled, with the little girl's 
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help, lo look out the ,vindow. There was, 
indeed, a sign . II was driven into her front 
yard on a stake and laced the street and 
she could not see the lronl of ii. 

"A sign.'' she though I. "Somebody pul 
a sign at my house . A sign saying a party 
is here. A Christmas party." 

"We are all bringing something lo eat 
lor the party," the little girl said. "Where 
are we having it?" 

"Get me my Bible," she said. "Hurry, 
child, get me my Bible. It's in the back 
room. That door was bolted , too, but, 
unless I miss my guess, it's open . Hurry 
and see.'' She raised up on her elbow. 
Th e little girl ran out of the room and 
returned, Bible in hand, and sat on the 
Ooor al the foot ol the sofa. 

"Now," Annabelle sa.id, "I'm too weak 
to read. Can you read?" 

"Yes." 
"Find me Luke, can you find Luke?" 
"Yes, I found it." 
"Turn to the front of Luke, turn to the 

first or second chapter, child. Hurry." 
"I found it, but where do you want me 

lo read?" 
"Hold ii up here - hold ii up to the 

window and let the shade up so I can see . 

There. Lei me see - about there - do 
you read something about the shepherds 
. .. you know ii ... do you see ii?" 

••v es. Here H is ... 
"Read child, read where it talks about 

a sign. Read the sign part." 
"I have good news for you: There is 

great joy coming to the whole people. 
Today in the city of David a de · a de · .. .'' 

uA deliverer.'' 
"A deliverer has been born to you -

the Mu - Mu · . . . " 
"Messiah. The Messiah." 
"The Messiah, the Lord. And this is 

your sign: You will find a baby lying 
wrapped in his swaddling clothes, in a 
manger.'' 

"Well, you sure aren' t in swaddling 
clothes, child, but I guess I've about 
made this a manger." 

"Ma'm7' 
"Nothing. Just an old woman mum

bling. But you'll never know how glad I 
am to see you. Get me some soup, and 
help me get dressed ." 

Annabelle, with the help of the little girl 
in the red dress with the green stocki ngs, 
ale a bowl of soup and struggled into an 
old dress and was fixing her hair when 
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the other kids began arriving. The lit11e 
girl had set about setting places al the 
table, and lighting candles Annabelle dug 
out of her cedar chest. 

One by one, the children came into 
Annabelle's house, bearing with them, 
cookies, candy, and one brought a tiny 
Christmas tree. There were at least a 
dozen, Annabelle stopped counting after 
ten, and her house was filled with the 
shouts and giggles of eight and nine-year
olds. She helped them put tiny decora· 
tions on the tiny Christmas tree, placing 
it in the center of the huge dining room 
table. She sat in the chair and watched 
her dining room reverberate with child
ren. When they had ea1en all 1hey had 
brought, and shared with her, they sang 
Christmas carols. One of the children 
placed a green Christmas wreath with 
brightly colored balls on her head as she 
sat in her chair at the head of the table. 
Sing, she was commanded, sing. And she 
sang. She sang Little Town of Bethlehem 
and Silent Night and Deck the Halls, and 
was off-key most of the time, but unno
ticed by the children. 

Cars driven by parents began driving 
up in front of the house and honking, and 
the children ran out as they were honked 
for. The lit·tle girl in red ran to Annabelle, 
hugged her underneath the Christmas 
wreath, still on Annabelle's head, and 
placed a half-eaten cookie in Annabelle's 
hand before she darted out the door. 

When they were all gone, Annabelle 
sat on the table alone, looking at the tiny 
green Christmas tree in the middle of the 
huge table. She got up, walked to the 
door, and looked out at the front yard. 
The sign was gone. Snow was beginning to 
fall lightly in the street outside. Annabelle 
stood for a moment at the door, and then 
struggled into her coat, 901 her purse, 
and stepped outside for the first time in 
weeks. She no longer felt weak. Feebly, 
she tested her steps in the fresh-falling 
snow and made her way cautiously down 
the street, and walked faster and faster 
till she reached the department store 
downtown. The shopping crowds were 
jostling each other in a last-minute rush, 
and she almost fell several times as she 
pushed her way to the ladies' clothing 
section and to the coun1er. A bedraggled 
clerk eked out an offer of assistance to 
her. 

111 want a dress," Annabelle said, "A 
bright red and green dress. And a mufner, 

TJ,,, 1ll,1l1<1uu1 /..11wyt•r 

a white mufOerwith bells on it. I'll find the 
size. Just show me to the rack." 

Annabelle found just what she wanted, 
and, as the clerk was wrapping ii in a 
glittering package, said to the clerk: 

"Do you think it's bright enough -
with enough colors? I want lots of colors. 
The more the rnerrier. 11 

"Depends on what you're wearing it 
10. You must be going to a party. It's 
probably just the thing for a party." 

"Yes, ii is just the thing, I think," said 
Annabelle. 

"Whose party is it?" the clerk asked, 
handing over the package to Annabelle. 

"It's a birthday party," Annabelle said. 
"A birthday party tomorrow for a little 
child. I've known him for years, but I've 
never really been lo his birthday party 
before, not really." 

Annabelle fought her way outside the 

department slore, clutching the package 
with her neui red dress and muffler with 
the bells on it, and noticed the snow was 
now falling heavier. The Oakes were cas
cading down in the Christmas lights of 
the store, and it seemed to Annabelle 
that the flakes were not just white, but all 
colors of Christmas. She held out her 
hand and caught some of the snow Oakes 
and watched them melt in her hand in the 
red and green light of the store windows. 

"There are millions of beautiful designs 
in these snowflakes," she thought. "And 
none of them are alike." 

She could not see the designs in the 
Oakes, of course, with her seventy-year
old eyes; but, for the first time in her life, 
without seeing them, she knew they were 
there. She knew they were. 

THE END 

HOWDIDMVT 
WIND UP IN 50 DIFFERENT 
PLACES AT THE SAME TIME? 

When John Black sold Mediplex, 
with more than 50 different locations in 
7 Southern and Northeastern states, he turned 
to Mississippi Valley Title to insure his $90 
million transaction. 

Whether it's $90 million, $90 thousand, 
or $9 ,000 M VT is ready to he lp you with you r 
title insurance. It's fast, convenient and 
accurate. And the cost per thousand is the 
lowest anywhere. 

And remember: MVT goes whereve r 
your business takes you. 

Mississippi YalleyTltle Insurance Company 

~ Home Office: 
~ Jackson, MS 39205 
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cle opportunities 

... 
PROFESSIONAL ASSOCIA'110NS AND 

PROFESSIONAL CORPORATIONS 
County CourtMuse. Montgomery 
Sponsered by: Montgomery County Bar 

Association 
Credits: 1.0 Cost: None/members 

$15/nonmembers 
For lnfo11T1ation: (205) 265-4793 

LEGISLATIVE AND CASE LAW UPDATE 
Quality Inn. Moblle 
Sponsored by: Alabama Bar Institute foc CLE 
Credits: 6.3 Cost: $75 
For Information: (205) 348-6230 

11 lriJ 
LEGISLATIVE AND CASE LAW UPDATE 
Civic Center. Montgomef)' 
Sponsored by. Alabama Bar Institute for CLE 
Credits: 6.3 Cost: $75 
For lnfoonatfon: (205) 348-6230 

REAL ESTATE SYNDICATIONS 
Cumberland School of Law. Birmingham 
Sponsored by: Cumberland Institute for CLE 
Cost: $75 
For lnfonnation: (205) 870·2865 
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CONSTRUCTION DELAY CLAIMS 
Hyatt Regency Grand Cypress. Orlando 
Sponsored by: Suemlk Company. Ltd. 
Credits: l 1.0 Cost: $395 
For lnfollTlation: (913) 642-5111 

LEGISLATIVE ANO CASE LAW UPDATE 
VonBraun CMc Center. Huntsville 
Sponsored by: Alabama Bar Institute for CLE 
Credits: 6.3 Cost: $75 
For lnfo11T1ation: (205) 348-6230 

FEDERAL TAX CLINIC 
Ferguson Center. Unlvl!rslty of Alabama 
Sponsored by: The University of Alabama. 

Credits: 15.0 

AlabamaSodetyofCertlfied 
Public Accountants. 
Alabama State Bar 

For Information: (205) 3'18-6222. ext. 46 

PREVENTING CONSfRUCTION CLAIMS 
Orlando 
Sponsored by: Norlllwest Center foc 

Professional Education 
Credits: 12.0 Cost: $295 
For lnformat,on: (206) 746-4173 

TITLE INSURANCE IN 1984 
The Ritz•carlton. Atlanta 
Sponsored by: Practising Law Institute 
Credits: 14.4 Cost: $360 
For Information: (212) 765·5700 

REHABILITATING HISTORIC PROPERTIES: 
PRACTICING PRESERVATION LAW 

The WestbUry Hotel. New York City 
Sponsored by: Practising Law Institute 
Credits: 13.2 Cost: $360 
For Information, (212) 765-5700 

PRACTICE BEFORE MUNICIPAL COURTS 
AND AGENCIES 

First Alabama Bank. Birmingham 
Sponsored by: B111Tlingham Bar Association 
Credits: 1.0 Cost: $10 
For Information: (205) 25 l ·8006 

COMPUTER LAW 
Cumberland School of Law. Birmingham 
Sponsored by: Cumberland Institute foc CLE 
Cost: $75 
For Information: (205) 870·2865 

LEGISLATIVE AND CASE LAW UPDATE 
Civic Center. Birmingham 
Sponsored by: Alabama Bar Institute for CLE 
Credits: 6.3 Cost: $75 
(205) 348-6230 

\. ::I 

TRIAL PRACTIC"' CRIMINAL AND CIVIL 
County Courthouse. Montgomery 
Sponsored by: Montgomef)' Coonty Bar 

Association 
Credits: 2.0 Cost: None/members: 

S 15/nonmembers 
For lnfo11T1ation: (205) 265-4793 

END OF YEAR TAX PLANNING 
Cumberland School of Law. 8i11T1ingham 
Sponsored by: Cumberland Institute for CLE 
Cost $75 
For Information: (205) 870·2865 

;\T(Jw nzbcir 1984 



PREPARING A CASE fOR THE APPELLATE 
COURTS 

First Alabama Bank. Birmingham 
Sponsored by: Birmingham Bar Association 
Credits: 3.2 Cost: S20/members: 

S25/nonmembers 
For Information: (205) 251-8006 

LITIGATION RISK ANALYSIS™ 
Hyatt Regency O'Hare. Chicago 
Sponsored by: Center for Litigation Risk 

Analysis 
Credits: 8.0 Cost: $600 
For Information: (415) 854-1104 

" 
ALABAMA MORTGAGE FORECLOSURES 
Montgomery 
Sponsored by: Professional Education 

Systems. Inc. 
Credits: 6.6 Cost: S85 
For lniormation call: 1-8()().826-7 155 

ALABAMA MORTGAGE FORECLOSURES 
Birmingham 
Sponsored by: Professional Education 

Systems. loc. 
Credits: 6.6 Cost: S85 
For Information call: H l()().826· 7 155 

l'AX REFORM ACT OF 1984 
First Alabama Bank. Birmingham 
Sponsored by: Birmingham Bar Association 
Credits: l.O Cost: $10 
For Information: (205) 251·8006 

The Alh!xzn1a IAw.yrr 

ESTATE PLANNING 
Birmingham·Jefferson Civic Center 
Sponsored by: Alabama Bar Institute for CLE 
Credits: 7.0 Cost: S75 
For lnfonnatton: (205) 348-6230 

CRIMINAL LAW 
Cumberland School of Law. Birmingham 
Sponsored by: Cumberland Institute for CLE 
For Information: (205) 870·2865 

DEVELOPMENTS ANO TRENDS IN 
SECURITIES LAW 

Atlanta 
Sponsored by: lCLE or Georgia 
Credits: 7·2 
For Information, (404) 542·2522 

---
EVALUATION. NEGOTIATION AND 

SETILEMENT OF A CASE 
Atlanta 
Sponsored by: ICLE of Georgia 
Credits: 3.6 
For Information: (404) 542·2522 

<::RIMlNAL LAW 
County Courthouse. Montgomery 
Sponsored by: Montgomery County Bar 

Association 
Cost: None/members; S 15/nonmembers 
For lnfonmation: (205) 265-4793 

JURY SELECTION 
Birmingham-Jefferson Civic Center 
Sponsored by: Alabama Bar Institute for CLE 
Cost: $75 
For Information: (205) 348-6230 

JURY SELECTION 
Civic Center. Montgomery 
Sponsored by: Alabama Bar Institute for CLE 
Cost: $75 
For Informat ion: (205) 348-6230 

PENSIONS ANO PROFIT SHARING PLANS 
Cumberland School of Law, Birmingham 
Sponsored by: Cum1Jer1and Institute for CLE 
Cost: $75 
For Information: (205) 870-2865 

NEGOTIATING THE PURCHASE ANO 
SALE OF A BUSI NESS 

First Alabama Bank. Birmingham 
Sponsored by: 8lrmlngham Bar Associat ion 
Credits: 3.2 Cost: S20/ members 

S25/ nonmem1Jers 
For Information: (205) 25 1-8006 

CONFLICTS. MALPRACTICE ANO ETHICS 
Atlanta 
Sponsored by: ICLE ofGeorgla 
Credits: 7.2 
For lnformatlo/l: (404) 542·2522 



Annual report s of compliance 
du e Dece mb er 31 

Every member of lheAlabama Slate 
Bar, resident and nonresident alike, 
must subm il a CLE report ing form by 
December 31, 1984. However.on ly those 
who purchased a 1983-84 privilege li
cense, 1982 and 1983 admittee s, assis· 
tant attorneys general, d islrict auor· 
neys and assistant district attorneys 
must report attendanc e of CLE activ i
ties. Others should claim the apJlro
priate exemption and may report at· 
tendance. 

CLE reporting forms were mailed to 
all members of the bar in September. 
For the convenience of those who may 
have misplaced the form, a sample is 
printed here. Th ose who choose to 
submit a photocopy of the samp le 
s hould call the MCLE Commission of· 
fice to ascertain how many, if any, 
credits were brought forward from 
1983. The re is no need to send a cover 
letter with the form. 

Inform at ion for indivi dual s 
sub ject to the req uir eme nt 

Carryover credits from 1983 were 
posted on the forms prior to mailing. 
Some were posted incorrectly and those 
who received incorrect figures have 
been notified by the Execut ive Direc
tor of the Alabama State Bar. 

If twe lve or more extra credits were 
brought forward from 1983 and none 
have been earned in 1984, the form 
should be signed and returned. Note 
that extra cred its brought forward 
from 1983 cannot be used beyond 1984. 
However,cred itsearned but not needed 
in 1984 may be used to meet the 198.5 
requ irement if they are reported in 
1984. 

Only accredited courses may be re-
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CLE~ews 
by Mary Lyn Pike 

Staff Dir ecto r , MCLE Conuuiss ion 

ported. These are courses offered by 
approved sponsors listed in t he Sep
tember issue of this journal (page 311} 
and courses that have been specially 
submitted to the MCLE Commission 
by the sponsoring organizations. 

Anyone who att ended a course t hat 
has not been accredited should not re· 
port it. Instead, the MCLE Commis· 
sion shou ld be requested to send an 
app lication to Lhesponsoringorganiza· 
tion so that the course can be submit
ted for accreditat ion. U the course is 
accredited after December 31, 1984, 
the interested attorney may, by letter , 
re<1ues t that the previously filed com
pliancer eporl be amended to include it. 
Activities atlende<I prior to 1984 can· 
not be cons idered for accreditation. 

Teaching in accredited CLE courses 
earns CLE cred it. Speakers who pro· 
vide substa ntial handou ts earn six 
credits per hour of presentat ion. Speak· 
ers who provide only brief outlines or 
fail to prepare wr itten materia ls earn 
th ree cred its per hour of presentation. 
Repeat prese ntations qua lify for one 
half the cred its ava ilable for the origi· 
nal presentat ion. 

Teachi ng in ABA and AALS accred· 
ited law schools a lso earns CLE credit. 
Six CLE credits may be cla imed for 
each hour of academic cred it awarded 
by a school for a course. For example.a 
two-hour course provides twe lve CLE 
credits and a t hree-hour course pro
vides eighteen CLE cred its. Guest lee· 
turers earn credit according lo the 
formula for CLE courses. 

In format ion reg ardin g 
e xemption s 

Exemptions are provided under Rule 
2 of the Rules for Mandator y Continu
ing Legal Educat ion and should be 
claimed only i( clearly provided. Ques· 

Lions shou ld be referred to the MCLE 
Commission's staff. 

Lawyers admitted to the Alabama 
State Bar during 1984 were not re· 
qu ired to attend CLE activities during 
1984 but must file t he form. Credits 
ea rned after the date of admission may 
be used to satisfy the 198.5 re<1 uirement 
if they are reported in 1984. The date or 
ad mission appears on the license re
ceived from the Supreme Court of 
Alabama. 

Individual s who reached the age of 
sixty-five during or before 1984 are ex· 
empt from the requirement. Those 
who have claimed the exem ption be· 
fore do not need to submit a form this 
year or any year hereafter. Those 
cla iming the exemption for the first 
time this year will not be re.:1uired to 
file a form in subsequent years but 
should submit the 1984 form in order 
to notify the MCLE Commiss ion of 
their eligibility for the exemption. 

Exemptions are also provided for 
full-time judges, members of the U.S. 
House, Senate and armed forces, and 
members of the Alabama House and 
Senate. Additionally, certain individu· 
a ls who are prohibited from J>rivate 
pract ice by Constitution, law, or regu
lation are exempt. However, these ex· 
empt ions are available only upon a rul · 
ingby theMCLE Commission. If a rul · 
ingha s been made, the exemption may 
be claimed. Otherwise, documentat ion 
of the par ticular prohibition must be 
submitted and a ru ling obtained prior 
to su bmilting the compliance form. 

"Specia l members" are those who 
did not practice law in Alabama during 
1984, bu t rather paid a fifty-dollar non· 
practic ing membersh ip fee direct ly lo 
the Alabama State Bar. With the ex-

(Ct111/i11wxl 011 page 347) 
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M MCLE Coin.m1&$IOn 
A Alabl .m• Slate e,r 
I P.O Bo•$71 
L Mon1'1()'nery, AL 3610t 

T 1 oloph<>nt ; 
0 12051269•1515 

MANDA TORY CONTINUING LEGAL EDUCATION COMMISSION 

ALABAMA STATE BAR 

1984 MCL E FORM 1 

ANNUAL REPORT OF COMPLIANCE 
Subm il thJ1 fo rm by Dec em be r 31 . 1984 

Name and adOrets as shown on Ba, ,eco,<SS: 

I I I I I I I I I I 
I I I I I I I I I I 

I I I I I I I I I I 
LJ_J 

I I I I I I I 
I I I I I I I 

I I I I I I I 
I I I I I I 

II eddres, sl'lown is lr.c:Ofteci . pte.1.se correct ebove. 

REQUEST FOA EXEMPTION 

D A, I ffl am e a membtf o, 1he Al• Wma S1at1 a., d'u, ino 1984 . 

D 8 . I 1e11ched lh• • o• of 65 during Of befor, 1984 . 

D C. l1m 

__ 11 full·1lme JudG* 

-- o member of {he U.S. Hou,e or Senate . 

-- a membel of the U.S. Arme<J For«iS , 

- - • member ol 1he AJ1boom.o l.egi$la1uut . 

-- proh lbncd hom lh e ptivo1e prat1 lce of law b't" 
Conftil ution. l1w or 1egul1tlon 
Posi tion. 

D 0 . 1 l'lekt • spt cial mo.mbetf",hlp dur ing 1984 . 

D E, I hav e rece ived •PPtO\l• I ol • c,tfm1nen1 subs1ilu1e p,~am . 

0 F. I have ,oceived a w• lv•r flom th• MClE C°"'11'11:Ssion. 

Otf toCe Tete,phone Number 

8 hthdlte : _ _ - - - -
MO DAY YR 

1984 C:R£DfT SUMMA.AV 

Extta er.cl•ts .ia,ned In 19.83 ,,, __ ,, .. , ........... ,-,.,._,_,,_, ............ 

Oed ilt earned to, ,u,nd,1nc:e in t 984 ------·------··-

Teaeh 1ng credits &arned In 1984 ............ .................. _ ...... ........ 

TOTAL -- ··-- .................. - .... - .... ··--·- ·-·-- .. ··- .. -- ... ....... . 

Ext,, er edtts ea, ne d fn 1984 t<> be carried to,w ard 
fo, credit in 1985 __ ......... _ ... _,. ._, ___ ,, ___ ., .. _ ... _ ... __ ... 

1984 CREDIT REPORT 
U,t on ty I 984 cou,1•• 

t1na ch add:t1iona1 thfftt •• neceuuyJ 

A, Anendenc• 

I I 

I I 

I I 

SponkN Course &r Sem1na, Tille Oate(S) Cnv Credits Earned 

Ill 

111 

13> 

141 

151 

161 

8 . Teachlnt 

111 

12) 

131 

141 

SPOf'l,or 

1 afrirm 1hat 1he ml01"me1.lon grYen •booY• i$. to 1he bes l of mv k.nowted(le . 
•tturue •nd eof'l"l!l)le1,. 

S lgl\ature --------------------

D1tt•---------------------

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

I I 

• TE.ACHING C-REDITS 

10TAL: 

Hou•• 
l•ughl 

TOTAL• 

Spea k.e.,s wh,o p, ep111• 1ho1ough. Mgh qu,1li1v, re.,1dable Wfl1ten mOlf'• 
ri•t , ,arn •I• «•dill per hou, o l c1•ss p1esen1,1 ion . 

Sp•o kors w hc>do not do so earn 1h,ee etedit f per hou r of cla ss i>iesen · 
lotion. 

R•pe.a t p,,sen111iori.t QuJIIHy for one half 1hoered l11 avallablfl lot the 
initial iwesen tat ion.. 

I 

I 

I 



d,\.l1out ~Iembers 
d,\.n1ong Firms 

About Members 
Gu y M: Hicks is pleased to an· 

nounce that he will be the Supervis
ing Attorney for the Alabama Devel
opmental l)isabilities Advocacy Pro
gram as of Seµtember l:l. 1984. Offi· 
ces are located on the campus of T he 
University of Alabama at 918 4th 
Avenue. TuscakK>sa. Alal~1ma :J5401. 
Phone 348-492$. 

Paul G. SmiLh, a member of the 
Birmingham law firm of SmiLh and 
Taylor, has recently been elected to 
the International Society of 
Barristers. 

Shelby County District Attorney 
Billy Hill was elected president of 
the Alabama District Attorneys' As· 
sociation at the mid-swnmer meeting 
al Gulf Shores. 

Walt er G. Browning has been 
promoted LO the position of vice presi
dent - legal for Rust International 
Corporation. He has been associated 
with Rust since 1976, first as as.w
ciate counsel and most recently as 
general counsel for the company. 

N. Lee Cooper, state delegate in 
the ABA House of Delegates and 
chairman ol its steering committee on 
state delegates. has been elected lo 
the ten member American Bar En
dowment Board. Cooper is a member 
of the Birmingham law firm of May· 
nard, Cooper, Frierson & Gale. 

.James B. Noe l of Darien, Connec
ticut has been named assistant coun
sel Lo the commissioner of the Na
Lional Football League. He was for· 
merly director of Legal Affairs for 

NFL Properties, the League's subsi
diary for marketing and promotion. 
Noel is a 1979 graduate of the Univer
sity of Alabama School of Law. 

Tuskegee allorney Fre d Gray \\'ill 
in 19$5 lead the nation's oldest and 
largest group of black lawyers. Gra)· 
has been chosen presiden1 ·dt>ct oi 1he 
National Bar Association which was 
founded in 1925 and now has 8,500 
n1embers. Gray is 1ire,;¢ntly on the 
Board of Commissionern of the Ala· 
bama State Bar. rcpreseming the 5th 
Judicial Circuit. 

A111ong Finns 
Claiborn e P . Se ier, A. Eric 

Johnston, and R. Dal e Wallace, 
Jr. , announce the relocation of their 
law offices to 2100 Southbridge 
Parkway, Southbridge Building, Suite 
376, Birmingham, Alabama 35209. 
Phone 879-9100. 

T he firm of Duffey & Wallace 
wish to announce the relocation o( 
their oHices lo 25 Washington 
Avenue. Suite 500, Montgomery, Ala· 
bama 36104. Phone 834-4100. 

Albri1to11s & Givhan. 109 OpJl 
Avenue. Andalusia, Alabama, takes 
pleasure in announcing that J ames 
R. Clifton, formerly a partner in 
Stone, Patton. Kierce & Clifton. Bes· 
semer, Alabama, has become asso
ciated with the firm. 

J.M. Booze r, Gus Colvin, Jr .. 
and H. Wa yne Love are pleased to 
announce ll1e formation of a partner· 
ship !or the general practice of law 
under the firm name of Boozer , 

Colvin & Love. Offices are localed 
at 916 Soulh Leighton Avenue, Annis· 
ton, Alabama 362(,)J. Phone 237-2452. 

Sad ler , Sullivan, Sharp & 
Stult s, P.C., is pleased lo announce 
Lhat W. Lee Thu ston has become a 
member of the rirm and that Turn er 
Butler Williams has become asso
ciaced with the firm. Offices are a1 
1100 Pirst Na,ional-Southern Natural 
Building, Birmingham, Alabama 
35203. Phone 326·4166. 

The members of the firm of Miller , 
Hamilt on. Snider & Odom are 
pleased to announce lhat Richard P. 
Woods, M. Kathryn Knight, and 
Carroll E. Blow, Jr. , have become 
associated with the rirm. Offices are 
at 254-256 State Scree!, Mobile, Ala
bama 36603. 

Robert C. Tann er and Ja y F. 
Guin, formerly partners in the firm 
of Hubbard, Waldrop & Tanner. are 
pleased to announce the formation of 
a professional corporation for the 
practice of law under the name 
Tanner & Guin, P .C. They also an
nounce that Kim Ingram Lary and 
Howard W. Neiswe nd er have b,~ 
come associated with the firm. Offices 
are localed at 812 22nd Avenue, P.O. 
Box 2487, Tuscaloosa, Alabama 
35403. Phone :349-4300. 

Charles 1-1. Volz, Jr. , and Charl es 
H. Volz lll, formerly wilh Volz, Ca
pouano, Wampold & Sansone, P.A., 
are pleaS<,.'Ci to announce the formation 
of a partnership for the practice of 
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law under the firm name of Volz and 
Volz. Offices arc located at 216 Noble 
Avenue, P.O. Box 9'30, Montgomery, 
Alabama 36101 ·0950. Phone 832,4080. 

Richard J . E bbinghou se, for· 
merly with Legal Services Corpora· 
Lion of Alabama. takes pleasure in 
announcing the openfog of his office 
for the general practice of law located 
at 2.107 5th Avenue. Norl h, Suite 300. 
Birmingham . Alabama 35203. Phone 
328·1300. 

Gary L. Blume, formerly senior 
a\lorney for Sonat Inc. and Southern 
Natural Gas Company (1980·84) and 
ass istant university counsel, Univer· 
sity of Alabama (197$-80). announces 
Lhe opening of his office for the gen· 
era I practice of law at 2429 UniversiLy 
Blvd. East, Tu scaloosa. Alabama 
35404. Phone 556-6712. 

The law firm of Melto n & Espy, 
P. C., is pleased to announce that 
Arm stea d L. Hayes !fl , has 
become associated with the (irm in 
the practice of law. Offices are located 
at 339 Washington Avenue, P.O. Box 
1267. Montgomery, Alabama 36102. 

The law firm of David B. Carnes 
is pleased to announce that Walter J. 
Waid has become associated with the 
firm. Offices are located at 140 South 
9th Street, P.O. Box 1218, Gadsden, 
Alabama 35902-121.8. Phone547-1641. 

Hand , Arendall , Bedso le, 
Greaves & John s ton , 30th Floor 
First National Bank Building. Mobile. 
Alabama, takes pleasure in anno unc, 
ing that Blane H. Crut chfield and 
David R . Quittmeyer, have become 
associated with the firm. 

After fifty-eight years of private 
practice, Jack Crens haw announces 
his retirement. He will remain Of 
Counsel to the firm of Azar, Camp
bell and Azar, 250.260 Washington 
Avenue. Montgomery. Alabama 
36104. 

11tr Alobonta /.1.1n~w1, 
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ce1>tion of assistant attorneys general, 
district attorneys. and assistant dis· 
trict attorneys, most special members 
are exempt from the requirement. 
However, attorneys who change the ir 
members hip status from "active" to 
"spec ial" between Septembe r and De, 
cember 1984 are subject to the CLE 
requir ement for 1984. Additionally, at · 
torneys who change from "special" 
statu s and "inactive" status to regular 
members hips by purchasing a license 
dur ing that period are subject to the 
requirement. 

Amen d m e nt of 1984 r e p orts 

Attorneys who have attended a1>
proved CLE activities since sub mit
ting the form may use the sample form 
to rcpon addit ional i;redits earned. 
Simp ly add the word "am endment" at 
the top right hand corner of the form. 
Amendments will be accepted 1 h rough 
February 28. 1985, but cannot be ac· 
cepted thereafter. 

Enfor cement of the 
requir e ment 

In l983, fifty-six attorneys failed to 
submit their CLE reports or to respond 
to reminders from the MCLE Comm is· 
sion. As required under Rule 6. those 
attorneys were certified to the Disci
plinary Commission for possible sus· 
pension. All but five of them eventu
ally complied. Theremainingfive were 
suspended pending compliance. 

Please take some t ime today to en
sure that you have met or will meet t he 
req~irement by December 31 and, just 
as 1mportanlly, that your report has 
been or will be mailed to the MCLE 
Commission by December 31. It is im· 
ponant to earn suff icient credits . but, 
until the Commission receives the re· 
port, you are not in compliance and 
disciplinary sanctions remain a possi· 
bility. D 

Did You Purchase 
Your 1984-85 

License? 
Delinquent After Oct 31, 1984 

FOR TRIAL 
PRACTICE 
WINNlNG AN APPEAL 

By Myron Moskovitz, 1983 
153 pages, softbound $12.50' 
A step -by-step, practical 
guide to prepa .ra tion of an 
appeal. Offers proven 
methods to maximize the 
effectiveness o( appe llate 
wo rk. Includes completed 
sample brief. 

CONSTITUT ION AL 
LITIGAT ION 

By Kenneth R. Ripple, 1984 
696 pages, haxdbound sso.oo· 
A practica l guide focusing 
on how counsel must handle 
the entire process - from 
filing U1e complaint to 
argu ment before the 
Supreme Cou rt. Will help 
the attorney find the most 
effective ap proad 1 to the 
litigation process. 

THE 
MICHIE COMPANY 

::::ft~ 
PUBLISHERS OF THE 
CODE OF ALABAMA 

For cus tomer service contact : 
JAMES R. SHROYER 

P.O. Box 717 
Pelham, Alabama 35124 

(205) 326-9899 

Or call toll-free 1-800-446-3410. 

•ptus shipping, handling 
and sales tax ,vhere .ippUcab1e 
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Committees Pursuing 

Excellence 

by Mary Lyn Pike 

' 'V olunteer organizations 
are great - they have 
little money, less au

thor ity and lots of enthusiasm." With
out knowing it, management consul · 
tant Ron Fortier aptly described the 
committees of lhe Alabama State Bar . 
What he had no way of knowing was 
the extent of the enthusiasm of those 
persons who have committed them · 
selves to working for our bar. More 
than two hundred lawyers contrib uted 
most of a day 's billable time plus travel 
expenses to work for our bar during 
August and September. 

Carrying out President Byars ' theme 
of ;'the pursuit of excellence," most of 
the committees and task forces have 
begun to st udy problems, evaluate so
lutions, and develop recommendations 
for the Board of Bar Commissioners. 
The Board hears some committee re
ports at each of its bimonth ly meet· 
ings. All commit tees and task forces 
will make progress reports to the Board 
and members of the bar on Saturday, 
March 2, 1984, at the Midyear Meeting 
of the Alabama State Bar. 

Public Se rvi ce 

ln June 1984, the Alabama Legisla· 
t ure enacted a bill increas ing the com
pensation of attorneys who accept ap
pointment to indigent defense cases 
and authorizing the state comptroller 
to withdraw money from the Fair 
Tria l Tax Fund to administer it. This 
bill was drafted by the Indigent De-
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fense Committee, in consultation 
with State Comptroller Tom Brassell, 
and sponsored by Senator Ryan de
Graffenried of Tusca loosa. T his fall, 

,cha irman Dennis Balske and the com
mittee turned their attention to the re
cruit ment of lawyers to handle post· 
conviction matters in death penalty 
cases and to insuring t hat courts ap
point lawyers in all paternity, nonsup
port , and DUI cases. The Board of Bar 
Commissioners heard the initial pres
entation on these matters at its Oc· 
tober meeting. 

President Byars has created a T ask 
Forc e on Alternate Method s of 
Dispute Resolution, charging its 
members with st udying and evaluat· 
ing the concepts of mediation and arbi· 
trat ion. The arbitration subcommittee 
is reviewing a proposed "Alabama Ar
bitration Code," the experience of other 
states with similar codes, the desira
bility of adopting one for Alabama, and 
the effects of such a sta tute on the 
public and the bench and bar. The me
diation subcommittee is considering 
ways in which mediation, conciliation, 
and similar non-binding third-party 
dispute resolution tech niques may be 
usefu l and desirable in Alabama. The 
subcommittee on court rules is inves
tigating ways in which the Alabama 
Rules of Civil Procedure and other sta
tutes and rules applicable to the court 
system might be modified in order to 
accomplish the general purposes as · 
signed to the committee. A.H. Gaede of 

Birmingham serves as chairman and 
Harold See of Tuscaloosa is vice 
chairm an. 
Fo cu s on the P r ofe ss ion 

"Policing our ranks" is t he concern 
of the Pe rm ane n t Cod e Commis
sio n. Under t he leadership of Hugh 
Nash of Oneonta, t he Commission is 
reviewing the Code of Professiona l Re· 
sponsibility and the Rules of Discipli
nary Procedure to determine if they 
meet the current needs of the legal pro
fession and, if not , to recommend 
changes to the Board of Bar Commis
sioners. Among the subjects being ad· 
dressed are the ABA's Model Rules of 
Professional Conduct. Additionally, the 
Commission has voted to recommend 
that the required period of t ime be
tween disbarment and an initial peti· 
tion for reinstatement be increased. It 
has also voted to recommend that ORS· 
104 be amended to provide that neither 
a lawyernor his firm may prepare a will 
or t rus t in which a client desires to 
name the lawyer as a devisee or benefi· 
ciary, unless the lawyer is the spouse 
of the client or otherwise closely re
lated. Bifurcated disciplinary hearing s 
are being stud ied as well as an "habit · 
ual offender" rule to automatically en· 
hance discipline of lawyers who ac
cumulate private informal admonitions 
and private reprimands. Finally, the 
Commission is studying the possibility 
of prohibiting the direct or indirect 
purchase of property at probate, fore· 
closure, or judic ial sale by an attorney 
who has represented one or more of the 
parties. 

Chairman Gordon Tanner and mem
bers of t he Commi ttee on Legal Ed
ucation and Admi ss ion to the Bar 
have formed subcommittees on eval· 
uation of law schools, internships for 
graduates , bar admission rules, and 
nonaccredited law schools. It has heard 
a report on Alabama Christian Col· 
lege's efforts to obta in ABA accred.ita· 
tion of Jones Law School. Or. Ernest 
Clevenger, president of ACC, reported 
that the college hopes to obtain provi· 
sional accreditation during the summer 
of 1985. In the near futur e, a random 
sample of Alabama State Bar members 
will receive a survey on law school cur · 
ricu la. The resu lts will be dissemi
nated to the law schools and the bar. 

Last year , the Committee on th e 
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Future of th e Profe ss ion recom· 
mended. and the Board of Bar Com· 
missioners adopted. a proposal that a 

Harold L. Speak e chair $ the 
Co111miltee on Programs, Priorit ies 
and Long. Range Planning. 

demographic survey of the bar be con· 
ducted as soon as possib le and every 
five years thereafter. The bar's finan· 
cia l difficulties have precluded funding 
of the survey. However , thecommillee 
is preparing for improvement in the 
financial situation, possibly during the 
spring session of the Alabama Legisla
ture. Under the leaders hipof Jim Kierce 
of Bessemer, subcommittees are work· 
ing on the content of the survey and 
possib le costs. 

Under the leadersh ip of David Cau· 
then and James Baker. the Legi sla
tive Liaison Co mmitt ee has out· 
lined three areas of st udy for 1984,85. 

David B. Cauth en chairs the Legislative 
LiaisonComn1ittce. 

b nesubco mmitlee will study the bar 's 
relationship with the Alabama Legis· 

11tc 111,,110,110 J.111oyer 

latur e . including the mechanics of the 
relationship and eva luation of legisla· 
tion affecting lawyers and the legal 
syste m. Another will consider whether 
the Supreme Court of Alabama or the 
Legislature is the proper body 10 gov· 
ern the bar . A thi,·d subcommiuee will 
consider the problem of the decreasing 
number of law yer-legislators. Com· 
ments on any of these matters may be 
directed to the comm ittee at P.O. Box 
671, Montgomery, Alabama36101 or to 
the chair man at P.O. Box 1702, De· 
catur , Alabama 35602. 

Under the leadership or Dorolhy 
Norwood of Montgomery and Brenda 
Smith Stedhamof Annisto n. the Des k 
Book Committ ee has set a goal of 
placing such a book in each bar 
member's hands by July 1985. T his 
book will be an update and revision of 
the last one, which was pub lished in 
1974. 

Among the many ideas being cons i· 

dered by lhc Energ y Law Comm it
tee is the publication of an energy law 
handbook. Alex Lacy and James Sledge 
are chairman and vice chairman , 
respectively. 

Bench - Ba r Relations 

The Com mitte e on Meet ing Crit
icism of th e Bench and Co urt s, re· 
sponding to the consensus of the sta te's 
judges. is proceeding to develop proce
dures and mechanisms for dealing with 
the problem. Cha irman Patr ick Rich· 
ardson. vice chai rman Kent Henslee, 
and members of the committee are 
st udying ways to dea l with partic ular 
occurrences of unjust criticis m and 
ways to prevent it. Possible preventive 
actions include media and the law 
workshops, educat ion of the public on 
the legal sys tem, and enhancement of 
judges' ability to handle inquiries from 
representatives or the media. D 

WE WANT YOU TO 
JOIN OUR SPEAKER S BUREAU! 

The Committee on lawyer Public Relations, Information and 
Media Relations is instituting a sta tewide speaker's bureau to 
provide speakers for civic organizations, schools, churches and 
other interested group$. The committee will compile a list of all 
lawyers in the state who are interested in serving on the speak
er's bureau and will endeavor to provide speakers from the same 
community or general area from which a request for a speaker is 
received. All requests will be handled through the Alabama Slate 
Bar Headquarters. If you are interested in serving as a member 
of the speaker's bureau please fill out the following form and re· 
turn ,t k> the Alabama State Bar, P.O. Box 4156, Montgomery, 
Alabama 36101. 

SPEAKER'S BUREAU APPLICAT[ON 

Firm Na me (if applicable) ------------------
Address _______________________ _ 

City __________ .Stat~ ------- Zip ____ _ 

Telep hone ________________ _______ _ 

Please list subjects on which you are wiUing 10 speak: 

1) 

2) 

3) 

L------------------- - - ------ --~ 
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Anna S. Fitts 

Registrar, Counselor, and Friend 

Mrs. Anna S. Fitts, registrar for 
the University of Alabama Law 
School, retired this summer af· 

ter serving the school since 1965. Many 
law students over the years have gradu · 
ated with fond remembrances of Mrs. 
Fitts, a professional who not only helped 
students by keeping accurate records of 
their progress and by helping them 
through registration for classes in that 
first frightening year, but who also pro· 
vided an emotiona l base of support for 
many. 

Before student counse lors were in 
"vogue, " Mrs. Fitts listened to students 
who needed to talk about their personal, 
as well as academic, concems. Mrs. Fitts 
knew who got married, who had a new 
baby, who got a job almost before anyone 
else. 

Reginald T. Hamner, executive direc· 
tor of the Alabama State Bar, said that he 
has received numbers of phone calls 
and letters from attomeys who heard of 
Mrs. Fitts' retirement and who wanted to 
show her their appreciation. Because of 
this widespread gratitude, the Board of 
Bar Commissioners presented Mrs. Anna 
Fitts with a special award at the State Bar 
Meeting on July 13th. 

Mrs. Fitts, who reluctantly agreed to an 
interview, insists that she doesn 't know 
what all the fuss is about. She reminisced 
about the days when she was first hired 
Into the steno pool by Professor Jack 
Payne, during Dean Meador's time. In a 
short period she was secretary in Assis· 
tant Dean Huthnance·s office. At that 
time Colonel Huthnance ' s office handled 

by Penny J. Parker 

student records, registration and place
ment. When Huthnance became direc 
tor of Cont inuing Legal Education, As· 
sistant Dean Camille Cook hired a secre
tary who took over the placement func· 
lion, and Mrs. Fitts was charged with the 
responsibility of registering 252 students 
that year. That was 197 1 and Anna Fitts 
has been registrar, friend and counselor 
to approximately 2,400 Alabama gradu
ates since, many of whom are practicing 
law in our state. 

Mrs. Ritts began and continued a 
number of activities which now have be
come "tradi tions" at the law school at 
Alabama. She recalls one summer over 
at Old Farrah Hall when a lot of the stu
dents were clerking in Montgomery and 
they began sending her newspaper clip
pings on members of their class. That 
clipping board became a "traditio n" 
which Mrs. Fitts continued. She helped 
personalize the law schoo l experience by 
keeping the students aware of special 
events happening in other areas of their 
lives, outs ide of attending law school. 

Another "tradition" that she believes is 
very special is that of the practice of Ala
bama students calling her when they re· 
celve word of passing the bar exam. 
Since no list is published for a few days, 
Mrs. Fitts writes the names of the Ala· 
bama students on a large blackboard . 
She says, "It's like Christmas, it's one of 
the most exciting days for the students." 

In conjunction with the Bar results, 
since Dean Christopher's admin istration, 
she has attended the Bar Induction Ce
remony in Montgomery . She relates. " It's 

Anna Fitts coun se ls seco nd year law schoo l stu d ents Se lma Doyle 

4 
a nd Bill Alverson at th e regis trar' s office a t th e Univers ity of Ala, 

•~--- bamaSchool of Law. (P hoto by Larry Schalfie ld with the Univers ity 
Relations Office at the University of Alabama .) 

The Alabama IAW)'er 

marvelous after working with the stu· 
dents for three years to see them in
ducted. I have been so thrilled to attend 
the ceremonies." Students, too, recount 
the pride they feel when Mrs. Fitts at
tends their offic ial transition from law 
student to lawyer. 

Because the students as a group 
wanted to show Mrs. Fitts their respect, 
they voted her the special hono r of re· 
questing that she he.Ip in the hood ing 
process at graduation. 

To this day, Anna Fitts remembers 
events and occasions at the Law School, 
not by the year in which the event hap, 
pened, but rather by which students were 
present at the time. Her emphas is always 
has been on the students. She fond ly 
refers to law students as a special group 
- "I have had so many, that I have loved 
them all." 

She is emphatic about her love not 
on ly for the law students, but for the 
many professors who have composed 
the Alabama Law School faculty over the 
years. "Between the students and the 
faculty, I have loved every minute of it. 
For a woman whose father was a Missis· 
sippi lawyer, and in a time when women 
were not strongly encouraged to be· 
come lawyers, Anna Fitts believes that 
even though she did notgetto attend law 
school, her rewards have been great 
because of the role she has played in the 
profession which she has so loved and 
admired . 

The University of Alabama Schoo l of 
Law, out of respect and gratitude to 
Anna S. Fitts , has established the Anna 
S. Fitts Scholarship Fund in honor of 
Mrs. Anna S. Fitts. Donations to the 
scholarship fund may be sent to the Uni
versity of Alabama School of Law. D 
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~cent GJ>ecisions 

Re_cent-Decis ions of the 
Alabania Court of 
Criminal Appe als 

SJ)ectato r§i' conver-sation s 
with jun '.>•j.$ . . . 
a no-no 
Phillips !&Slate, 6th Div. 96(August, 

14. 19&1).p u1 ng thecourse-0f Phillips" 
trial, it appears that meml,ers of the 
victim's family or friends~ngaged in a 
coniinulng~for1. Lo iQOuencli'.-witnesses 
and nrembers of Llie venire. An attor· 
ney fib~ 1nother jurisdiction observed 
the contact ani:fbroughl iL to Lheatte n• 
tion ()~ the trial court, whereupon, the 
trial judge gave a curative instrucl ion, 
The.clefendant alleged that despite the 
instruc tion, friends of the victim con· 
tinued to verbally and non-verbally 
seek to influence the jury . 

1'heAlabama Court of Criminal Ap
peals, through Chief Judge Bowen, re
manded the case for an evidentiary 
hearing on whether ·'the communica
tion might have affected the jury·s 
verdict." See, also, Bascom u. Stale. 344 
So.2d 2l8. 

Constructive possessio n ... 
a prim e r 

Gmbbs v. State, 6th Div. 951 (August 
28, 1984). Grubbs was indicted and 
convicted for the unla, liful possession 
of various controlled substances in vio
lat ion of the Alabama Uniform Sub
stances Act. H.is sente nce was set at 
three years' imprisonment, suspended, 
with four years' probation. 

ln February 1980. the Jefferson 
County Sheriff's Department began 
surveillance of James Bunton's resi· 
dence where Grubbs was a frequent 
visitor. On April 30, 1980, a search 
warrant was obtained based on sur· 
veillance and information from an in· 
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formant. The warrant was executed 
on May l , 1980. When the officers en , 
tered the front door, the defendant, 
Grubbs, was slanding in the doorway 
betw.een the living room and kitchen, 
facing away from the kitchen. ln the 
-living-room. the officers found two 
more visitors seated on the couch. Dur
ing t he course of the search, contra
band was located in the bedroom, ex· 
cept for a four pound brick of mari
juana found in a-plastic ba 6n the 
kit~hen ~ble. 

On appeal, the defenda~ asserted 
tha t his motion for judgment of acquit· 
ta l should have been granted be(;ause 
Lhes1ate"s eviden~e \Vas insufficient to 
pro e constructfv~sslon. 

A unanimous Court of Criminal Air 
peals reversed in an excellent opinion 
which sur veys the law of constructive 
pos&ession. Judge H.arris noted: 

'"Clearly the appellant was not in 
actual possession of the drugs or ma
rijuana. There was no evidence of 
any controlled substance found on 
hi$ person. Possession may be proven 
b~ showing (I) actual or palentfal 
physical control, (2) intention to ex· 
ercise dominion, and (3) external 
manifestations of intent and control. 
(Citing cases) Constructive posses
sion arises only where lhe illegal 
su 6stance isf ound on premises owned 
or controlled by_ tbe accused," Will· 
iams u. State. ~O So.2d t 144 (Ala. 
Crim.App. 1976). cert. denied. 340 
So.2d 1149 (Ala. 1977). 

The eourt of appeals further rea
soned lhat ""while non-exclusive pos· 
session may raise a suspicion that all 
the occupants had knowledge of the 
contraband found. a mere sus()idon is 
not enough. Some evidence that con· 
nects a defendant with the contraband 
is required. Generally, the circum
stru1ces that provided that connection, 
indude: 

(!)evidence that excludes all other 
possible pOsse.SSOrs; (2) evidence of 
actual t,o.ssession; (3} eviden<.-e that 
che defendant had substantial con
trol over the particular place where 
the contraband was found; (4) ad· 
missions of the defendant that pro
vide the necessary connection, which 
includes both verbal admissions and 
conduct that evidences a conscious
ness or guilt \Yhcn the defe,1dant is 
confronted with the possibility Uiat 
an illicit i:ltug will _be found: (5) evi
,dence that aebris of the contraband 
l.vas found on defendant's person or 
with his personal effects:(6)cvidence 
which shows that the ijefendant, at 
t~e time of the arrest, had either 
used the contraband very shorlly be
fore. or was under its influence.'" 

Rece n t Decisions of the / 
Supreme Court of 

Alabama - Civil 

Civil proc edur e . .. 
abat emen t and sur vival 

Price ,,. So,uthem Railway Cc., 18 
ABR 3~14 (September 7, 1984}. Mr. 
Price wa$ iajuried in a collis,ion with a 
Southern Rail,','.ay train, and Mr. and 
Mrs. Pri~ filell suit to recover for his 
personal injuries and her loss of con
sortium. The day after suit was filed, 
Mr. Price died from his injuries. Mrs. 
Price amended the suit by substituting 
herself as administratrix and added a 
claim for his wrongful death. Although 
the proceedings were quitecomplicated, 
the Supreme Court was basically asked 
to consider whether Mrs. Price could 
amend her husband's personal injury 
action after his death and sue as admi· 
nistratrix of the estate: and, whether 
Mrs. Price's loss of consortium claim 
survived the death of her husband. 
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The Supreme Court answered both 
questio ns in the negative. 

T he Supreme Court first noted that 
all tori claims for persona l inj ury are 
exti nguished by t he death of t he claim
ant when he d ies as a result or those 
injur ies. Th erefore, Rule 25, Ala.R. 
Civ.P. which governs substit ution of 
parties, canno t apply because the claim 
was already exti nguished when Mrs. 
Price amended lo sue as admin istra
tri x. Concerning t he second issue, the 
Sup reme Cour t noted that since t he 
wife's loss of consortiu m claim is "de· 
rivative, " i.e .. dependent on the hus· 
band's righ t of action, her righ t of ac· 
tion terminated when his persona l in· 
ju ry action was extingu ished. The 
death of the injured spouse operates as 
a bar to the surviv ing spouse's claim 
for loss of consort ium an d the righ t of 
action under the wrongful death sta· 
lute remains as the exclusive tort 
remedy where an injured party dies 
from the injuries. 

Civil pro cedur e . . . 
cou rt ma y not cor rect illegal 
verd ict by st dki ng porti ons 
as "s urpl usage " 
Vanguar d /11duslrial Corp. v. A l" 

lxmw Power Co., 18 ABR 34040uly 27, 
1984). Stat ing 1hat the exact issue pre
viously had not been decided in Ala· 
bama, the Supreme Cour t held that the 
trial cour t could not accept an illegal 
verdict which apportioned damages 
between joint tortfeasors and attempt 
10 correc t tha t verdict by str iking the 
apportionment language as surp lus
age. In this case, the ju ry returned a 
verd ict against two defendants in the 
amount of $35,000 and t hen found 
against onedefendan1 in the amount of 
$25.000 and t he other defendan t in the 
amount of $10,000. T he trial court 
simply st ruck t he apportionme nt Ian· 
guage from the verdict leaving the ver
dict aga inst both the defendants in the 
amoun t of $35,000. 

T he Supreme Court stated t hat a 
jury verdict t hat assesses separate 
amounts (whether equal or unequal) 
against joint tortfeasors is an illegal 
verdict and the trial court's st riking 
the apportionment provision effected a 
substa nt ive, and t hus prohibited, revi· 
sion or the jury verdict. T he court 
shou ld have refused the verdict and 

instructed the jury to continue delib· 
erat ion with appropria1e instr uct ions 
to return a proper verdict. 

Comm ercial code . . . 
sect ioo ,7 -2-708 (2) ap plied 
to mid dleman- se lle1· 

Comeq, Inc. v. Millemighl Boiler 
1Vorl1s, 18 ABR 3426Quly 27, 1984). In 
a case of first impress ion in Alabama. 
the Supreme Court app lied Section 7-2· 
708(2), Ala. Code 1975, to award the 
middleman-sel ler damages for his buy
er's breach of contract to purchase, 
even where the middleman-se ller re
sold the mach ine to a thi rd party. In 
this case . the middleman -se ller was in 
a bus iness of reselling standard-p riced 
machines and had cont racted to pur· 
chase a machi ne for resa le to the 
defendant -buyer. T he defendant-b uyer 
breached t hat contract and the middle
man-seller sold the mach ine to a third 
pany. T he defenda nt-buyer claimed 
that Section 7-2-708(1),A/a. Code. 1975, 
entitles it to a setoH for a ll profits re· 
ceived by the middleman -seller as a re· 

su it of the sa le of the machi ne to the 
third party. T he tria l court agreed and 
this appeal ensued. 

T he middleman -seller ma inta ined 
that Section 7-2-708(2). supra. contro ls 
an d no setoff is permitted because t he 
sa le to the thi rd party would have been 
made regard less of the defenda nt-buy· 
er's breach. The Supreme Court agreed, 
not ing that othe r j uri sdictions which 
have considered the question have con· 
sislently awarded damages for the 
breach because. but for the breach, the 
middleman-seller would have received 
the benefit of both sales, not just one. 

Comm ercial cod e . . . 
a hos 1>i tal s uppl ying nee dles 
s ubject to se ctio n 7 -2 -3 15 
Ske//011 u. Druid Cily Hospital Board, 

18 ABR 3295 (Septe mber 7, 1984). 
Skelton underwent surgery at Druid 
City Hospital du ring which time a s ur
gical needle supplied by the hospita l 
broke. The hospital purchased the 
needle for use by its staff physicians . 

(Conti1111ed Oil page 354) 

Introduce 
Your Clients 

to a 
Valuable Service. 
Refer them to Business Valuatio n Services for expert deccr
mination of fair marker value of bu sinesses, and financial 
analysis and consultation in cases of: 

0 Estate plannin g O Ba.nkrupt cy 
0 Esta te settlement proc eedings 
0 Marital dissolutions D Merger:s or acquisitions 
D Recapitalizations O Buy-sell agreements 
0 Employee stock D Dissident stockholder 

owner:ship plans suits 

Contact Dr. Jolm H . Davis ill , 60 Commerce St., 
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The needle, however. was not sold to 
Skelton because it was designed to be 
reusab le and each needle is used in six 
or eight operations. The hospital main· 
ta ined that it merely provided a service 
to its patients and was not a "se ller" of 
goods and consequently not subject to 
Section 7-2-315. Ala. Code, 1975. Skel· 
ton, however, maintained that a direct 
sa le was not necessary and the Su· 
preme Court agreed. 

The Sup reme Cour t noted that the 
insta nt transaction is more akin to a 
lease or renlal of equipment and also 
noted that the Uniform Commercia l 
Code uses the term "transaction" 
rat her than "sale," which term has 
been in terpreted broadly to include 
transactions where there is no actua l 
transfe r of title, such as renta l and 
lease transactions. TheSupremeCourl 
consequently concluded that the trans· 
actions involved both a service a11d a 
"transaction in goods," i.e., a "mixed" 
or "hybrid" transaction. 

In a special concurring opinion,Jus· 
tices Torbert. Maddox, and Shores in· 
dicated that not all mixed or hybrid 
transactions give rise to an implied 
warranty.Justice Torbert opined tha t 
whether a transaction gives rise to an 
implied warranty can only be resolved 
by first determining whether the tran· 
saction was predominantly an agree· 
ment for services, in which case the 
Uniform Commercial Code would not 
be applicable, or for a transaction in 
goods, in wh ich case the Uniform 
Commercial Code would be applicable. 

D ome s ti c r el ati on s ... 
a tt orn ey's fees a llow e d in 
c us tod y di s pu te wh e r e 
father n ot a par ty 

Ex parle: Brenda Handley (Bobby L. 
Handley v. Brenda Nmrdwy}, 18 ABR 
3292 O uly 20. 1984). In a case of first 
impression in Alabama. the Supre me 
Court extended the authority of trial 
courts to award attorney's fees to cases 
involving parties who are st rangers to 
the mar ital relationship. In this case, 
the custody dispute was bet ween the 
custodial mother and the grandpar · 
ents. the latter seeking custody or al 
least visitation rights. The mother 
countercla imed for a reasonab le attor· 
ney's fee. which the court granted. 

The Supreme Court noted t hat the 
court of appeals had correctly deter· 
mined that prior cases which have al
lowed attorney's fees in custody cases 
involved parties who were married or 
were divorced from each other, i.e .. 
cases wherea marita l relationsh ip was 
involved. The Supreme Court, how, 
ever, also noted that the principles of 
Jaw permitting allowance of attorney's 
fees in those prior cases d id not turn so 
much on t he relationship of the part ies 
as it did on the fact that the mother 
found it necessary to hire counsel and 
resort to judicia l proceedings co obtain 
relief. Since equity jurisd iction was 
involved in both situations and the 
best interest of the ch ild was of para
mount importance, the fact that a mari , 
tal relationship was not involved should 
not prohibit a court from awarding a 
reasonable attorney's fee. 
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CONF IDENTIAL INVESTIGA TIONS 

S ta tutor y int e rpl ea d e r . .. 
jur y ti;al permitt e d 

Poss v. Frankli>t Federal Savings & 
Loa11Associatio11 of Russellville, l8ABR 
3461 Uuly 27, 1984). Frank lin Federal 
filed a statutory i ntcrpleader action 
pursuant to Rule 22. Ala.R.Civ.P .. to 
determine ownership of a certificate of 
deposit. On motion of one of the clai· 
mants, the tria l struck the jur y de· 
mand and an appeal was taken. In a 
case of Cirst impression in Alabama 
since the adoption of the Alabama 
Rules of Civil Procedure, the Supreme 
Court acknowledged that Rule 22 does 
not mention the right to tria l by jury. 
T he Supreme Court, however, noted 
that the Alabama Rule is patterned af, 
ter Federa l Rule 22and that the federal 
courts have consistent ly construed the 
ru le to include trial by jury. The Su· 
preme Court cited Pennsylvania au· 
thor ity which stated that a claimant 
should not be deprived of a jury trial in 
an inlerpleader act ion since the same 
issues would be tried to a jury had the 
claimant asserted his rights against 
the stakeholder in an ordinary civil 
proceeding. 

T or t .. . 
n eg lige nt s a le of a lco h ol 
ac t ionab le in tort 

Bucha11a11 v. Merger Enterprises. hrc .. 
18 ABR 3483 (August 24, 1984). In this 
case. the Supreme Court overruled 
l(i11g v. /1e11kie. 80 Ala. 505 (1876), and 
recognized a cause of action for the 
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negligent sale of alcohol by a licensee 
for on-premises consumption to one 
who is \'isibly intoxicated. The Su· 
preme Court Slated that the law and 
our society had changed dramatically 
since King. During/\i11gsday.dru nken 
dri\'ing was not a problem. Today, 
however. it is a problem since most 
lounge patrons travel by motor vehicle, 
and it is reasonably foreseeable that 
the sale of alcohol to a visibly intoxi· 
cated person may cause injury to some 
third party. The Supreme Court drew 
an analogy to the sale of a firearm to a 
known incompetent . 

The Supreme Court expressly limited 
its holding to the negligent sale of alco
hol by a licensee for on-premises con
sumption. Although the Supreme Court 
declined to decide whether an action 
would lie against a social host, the 
court left that possibility open for fu
ture litigation. 

Workm en's comp ensati on .. . 
an adopte d child is a 
" depe nd ent child" and may 
sue un de r sect ion 25 -5 -11 

Ragsdale v. Allee Industries. foe., 18 
ABR 3705 (September 7, 1984). The 
issue raised was whether a minor 
child. who is adopted prior to her natu · 
ral father's death, and who is receiving 
no support from the father at the time 
of the fatal injury, had standing to sue 
as a "dependent child" for wrongful 
death under Section 25-5-11, Ala. Code, 
1975. While the precise question had 
not been decided in Alabama, the Su· 
preme Court noted that the court had 
held that an adopted child is entitled to 
deat h benefits pursuan t to Section 25· 
5-6, Ala. Code. 1975. and therefore, it 
would be inconsistent to [ind that an 
adopted child is a "dependent" under 
one article of the Workmen's Com pen· 
sation Act and not a dependent under 
another article of the Act. The Su
preme Court recognized that other ju
risdictions hold lhat lhes talutory right 
of a child to recover for the wrongful 
death of a natura l parent is divested 
oncethechild is adopted. The Supreme 
Court. however. did not find those 
cases persuasive and held that an 
adopted child is entitled to inherit [rom 
its natura l paren t and is, therefore, a 
dependent child entitled to sue for that 

Tire Afobo,11a I.Au J)'tl' 

parent's wrongful deat h under Section 
25·5· l I. 

Recent Decisions of the 
Sup re me Cour t of 

Alabaina~ Crinunal 

Th e "s lam du nk" 
by the prosec utor 

Ex parte Mitchell Ru I/edge, No. 83-17 
(September 7, 1984). This is a death 
penalty case which was remanded for 
resentencing. During the closing ar 
&rument, at the sentencing phase, the 
prosecutor first argued that the de
fendant was due no mercy because the 
crime had been committed while he 
was on parole. The prosecutor argued 
that the defendant had his chance. 
Counsel for the accused replied to this 
argument by sta ting that life without 
parole would not be "another chance" 
and that this was a more appropriate 
sentence than death . 

In rebutlal, the state argued that as 
long as there were federal judges. pa
role commissions, and bleeding hearts . 
there was a possibility that the de
fendant might get out on parole and, 
therefore, the jury should adjuclgedeath 
in order to eliminate the possibility. 
The defendant's counsel moved for 
mistria l. The trial judge overruled: the 
Court of Criminal Appeals afrirmed. 

On certiorari. the Supreme Court or 
Alabama reversed finding that the 
state's argument was not "reply in 
kind" but, in fact, a gross distortion of 
law and fact constit uting illegal argu
ment. 

Impr oper comm ent on the 
acc use d failure to tes tify 

Ex parle Da1111y Ray Williams, 18 
ABR3913(September 14, 1984). Danny 
Ray Williams was convicted in Jeffer· 
son Coum y Circuit Court of the capital 
charge of murder in the first degree. 
After the jury found the defendant 
guilty. the trial court held a sentencing 
determination at which time the jury 
recommended the punishment of death. 
The trial judge agreed with the jury's 
recommendation and set the defend· 
ant's punishment at death. The Court 
of Criminal Appeals reviewed the issues 
raised by the defendant and found no 

error. TheSupremeCourtof Alabama, 
in a per curiam opinion, reversed and 
held that because the prosecutor made 
an impermissible comment on the de· 
fendant 's failure to testify, the defend
ant was entitled to a new tr ial. 

During his closing argument, the 
deputy distr ict attorney made the fol· 
lowing state ment to the jury: 

" .. . But there's no testimony that 
he was coerced into making a state
ment about something he didn't do. 
You think about that. That's very 
important when you think about 
that. There's no evidence presented 
on the stand that Danny Ray Will· 
iams made a statement !or some
thing he didn't do." 

The defendant contended that this 
statement was a comment by the pro· 
secutor on his failure to testi fy and, 
thu s, required the supreme court to 
reverse. 

A unanimous supreme court rea· 
soned that a prosecutor had the lati
tude to comment on the fact that the 
state's evidence is uncontradicted or 
has not been denied. Beecher v. Slate, 
294 Ala. 674, 682, 320 So.2d 727. 734 
(1975). However. a prosecutor may not 
make comments that step over the line 
draw n by the right of a defendant not 
to testify at trial. Comments made by 
the prosecutor on a defendant· s failure 
to testify are of a highly prejudicial and 
harmful nature and the supreme court 
will carefully guard against the viola, 
tion of the defendant's constitut ional 
right nol to testify. 

Dea th of a police office r . . . 
kn ow ledge of st atus 

I::x parte Paul Edward Murry, 18 
ABR 3194 Ouly 13. 1984). Murry was 
indicted on February 5, 1982 by the 
Montgomery County grand jury charg
ing that he: 

"did intentionally cause the deal h 
of Mary Pearl McCord by shooting 
the said Mary Pearl McCord with a 
pistol while the said Mary Pearl 
McCord was on duty as a POiice of
ficer £or the City of Montgomery. 
Alabama ... " 

On May 19, 1982. the jury found 
Murry guilty of capital murder and 
reconvened immediately to deliberate 
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on sentence. The jury voted 11 to I to 
recommend life without parole. The 
trial judge conducted a presentence 
hear ing on June 11 and ente red a de
tailed sentence order on June 22. 1982, 
ordering that Murry be sentenced to 
death. The Court of Criminal Appeals 
affirmed the conviction and sentence. 

On certiorari lo the Supreme Court 
of Alabama. Murry framed the issue 
on appeal as follows: 

"Whet her theoffenseof the murder 
of a police officer who is in Lhe per· 
formance or his duty requires proof 
of knowledge that the victim is, in 
fact. a police officer before the of, 
lense may be elevated to a capital 
one." 

Parenthetica lly, Murry had made 
state ments immediately after the ind· 
dent and at tr ial that he did not know 
the people he shot were police officers. 
but thought they were t rying to rob 
him. Th e tr ial judge refused to charge 
the jury that the offense of capital 
murder of a police officer required the 
defendant to know that the victim was 
a police officer on duty. 

A divided supreme court reversed 
and remanded. 

"We hold that the trial court erred 
in failing to instruct the jury in ac· 
cordance with Murry's rec1uested in· 
st ructions that, in the event the jury 
found him guilty or murder. the 
murder could be raised to a capital 
offense only if Murry knew that the 
\'ictim \vas a peaceofficeron duty ... 

Without any such instruction, 
however, Murry has been convicted 
of a capital offense without proof or a 
"consciousness materially more 'de· 
praved' that that or any person guilty 
of murder:· Enmond u. Florida. srt· 
pro. We cannot hold that the legisla· 
ture intended lo impose such a strict 
liability offense merely by implica• 
tion." 

Rece nt Dec isions of the 
Supre me Court of the 

United States 

Procedural tact ics . .. 
a nightmare 

Ohio v.Jolwso11, 81 L.Ed.2d 425(1une 
11, 1984). As a result of a killing and a 
theft of property, the defendant was 
indicted on one count each of murder, 

involuntary manslaughter . aggravated 
robbery, and grand theft. At arraign · 
ment . the de[endant, through counsel, 
offered to plead guilty to charges of 
involunta ry manslaughter and grand 
theft. but pied not guilty to charges or 
murder and aggravated robbery. The 
tria l court, over the state's objection. 
accepted the defendant's guilty pleas 
to involuntary manslaughter and grand 
theft and then granted the defendant's 
motion to dism iss the remaining 
charges to which he had pied not gu ilty 
on the ground that the further prose· 
cution was barred by the double jeo
pardy provisions of the Fifth and Four· 
teenth Amendments. The Ohio Court 
of Appeals and the Ohio Supreme Court 
affirmed. 

Justice Rehnquist. writing for the 
majority, held that thedoub lejeopardy 
clause does not prevent the st ate of 
Ohio from continu ing its prosecution 
of the defendant on the murder and 
aggravated robbery charges. Th e Su· 
preme Court noted that the double jeo
pardy clause affords a defendant three 
basic protections: 

"It protects against a second prose· 
cut ion for the same offense after ac· 
quinal. It protects against a second 
prosecution for tbe same offense af· 
terconviction. And it protects against 
multiple punishments for the same 
offense." See, also, Brown u. Ohio. 
432 U.S. 161,165.53 L.Ed.2d 187, 97 
S.Ct. 2221 (1977). 

Given those basic protections, the 
Supreme Court reasoned that this case 
did not concern the double jeopardy 
protection against multiple punish· 
men ts for the same offense. Th al pro
tection is designed to ensure that the 
sentencing discretion of court s is con
fined to the limits established by the 
legislature. Here, the trial court's dis· 
missal of the more serious cha rge did 
more than simply prevent the imposi
tion of cumulative punishments, it 
halted completely the proceedings that 
ultimately would have led to a verdict 
of gui lt or innocence on these charges. 
The double jeopardy clause does not 
prohibit the state from prosecuting the 
defendant for such multiple offenses in 
a single prosecution. 

In this case. the defendant only of· 
fered to resolve part of the charges 
brought against him, while the state 

objected to disposing of any of the 
counts against the respondent without 
a trial. Accordingly, the defendant has 
110/ been exposed to conviction on these 
counts nor has the state had theoppor· 
tun ity to marshall its evidence and re· 
sources more than once or to hone its 
presentation of its case through a trial. 
Moreover, the acceptance of a guilty 
plea on the lesser included offenses, 
while the charges on the greater of· 
fenses remained pending, has none of 
the implications of an "implied acquit· 
tal" that results from a guilty verdict 
on lesser included charges rendered by 
a jury charged to consider both greater 
and lesser offenses. 

Finally, the Supreme Court held 
that, notwithstanding the trial court's 
acceptance of the defendant's gui lty 
pleas, the accused should not be en
titled to use the double jeopardy clause 
as a sword to prevent the sta te from 
completing its prosecution on the re
maining charges. 

Ano therfa cet of "good fai th" . .. 
t he inevitabl e di scove ry rul e 

Nix v. Williams, 104 S.Ct. 2501 (July 
1984). Th e def·endant was arrested on 
a murder charge and gave the police 
information regarding the location of 
the body after a detective appealed to 
Williams' decent human instinct s. 
Th ese statements were later found to 
be in violation of his sixth amend· 
ments rights even though a search 
party was actually in the general area. 
and would have found the body of the 
victim iithesearch had not been called 
off. After conviction for a second time, 
without the use of the incriminating 
statement , the defendant sought fed· 
era! habeas corpus relief. The Court of 
Appeals granted the relief based on the 
inevitable discovery rule, finding that 
the police acted in bad faith. The Su· 
preme Court of the United States, 
through Chief} ust ice Burger. reversed. 

The doctrine requiring courts to 
suppress evidence as the tainted "fruit" 
of unlawful government conduct had 
its genesis in Silucrthome Lu111berOm1· 
pa11y v. U11iled States, 251 U.S. 385. 40 
S.Ct. 182. 64 L.&1. 319. 

In reversing. the chief justice held 
that: 
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The Tax Reform Act 
of 1984 

ing or legally separating the husban d 
and wife or a written instrument inci· 
dent to the divorce status or legal sepa
ration status. The payments may not 
be in discharge of a principal sum, un, 
less the payments are for a term that 
exceeds ten years. Payments for a pe· 
riod of ten years or less are not treated 
as alimony but are treated as part of a 
property settlement. Alimony is deduct· 
ible to the payor and includible in the 
income of the payee. 

The Act repeals the present alimony 
provisions. In order for payments lO 
qualify as alimony under new law, the 
following conditions must be met: Significant Changes Made 

by New Tax Law (I ) The payment must be received by a 
spouse under a divorce or separation 
instrument: 

(2) The divorce or separation instru
ment must not designate such pay· 
ment as a payment ,,,hich is not 
alimony; 

by Richard P. Wood s (3) The payments must be in cash; 
(4) The payee spouse and the payor 

spouse may not be members of the 
same household; and, 

T he Tax Reform Act of 1984 
(P.L. 98·369)(the"Act" ) makes 
significant changes in many 

areas of tax law. While many or these 
changes are in specialized areas such as 
taxat ion of life insurance, the treat· 
menL of industrial development bonds. 
and the J)rivate foundation rules. many 
provisions in the bill deal with less 
technical areas of tax law. Th is article 
proposes to discuss selected provisions 
that might be of interest to attorneys 
both in their practices and in their own 
affairs. Thed iscussiondoes not explain 
every provision in deta il, but it is in· 
tended to provide genera l information 
on provisions affecting some areas that 
frequent ly confront attorneys. 

Estat e and Gift Ta x 

Under the provisions of the Economic 
Recovery Tax Act or 1981 (P.L. 97-34). 
the maximum estate and gift tax rates 
were lo be J)hased down from 70 per· 
cent to 50 percent. The present rate is 
55 percent ([or gifts made in 1984 or for 
the estates of individuals dying in 1984) 
and the 50 percent ceiling was to have 
been reached on January I . 1985. 

The Act provides that the 55 percent 

'f'J,e Alabo""' U1tttyer 

maximum rate will be maintained 
through 1987. The ceiling will be 50 
percent for gifts made or individuals 
dying after December 31, 1987. 

Domest ic Relations 

A. Alimon y 
The Act makes many changes in the 

area of tax treatment of domestic rela· 
tions issues. The most significant 
changes deal with alimony. Under pres· 
ent law, to deducl alimony, payments 
must be periodic and must be paid pur· 
suant to a court order or decree divorc· 

(5) The divorce or separation instru· 
ment must slate that there is no lia· 
bility to make any payments after 
the death of the payee spouse or lo 
make any paymen1 as substitute for 
such payments after the death of the 
payee spouse. 

Special rules will apply when the !O· 

1al alimony or separate maintenance 
payments exceed $10,000 during any 
calendar year. Any payment in excess 
of $10,000 will be deduct ible only if the 
instrument provides that the payor 
spouse is required lo make alimon'y 
payments for al least six consecutive 
calendar years beginning with the first 
year in which a payment is made. This 

Richard P. Woods, 11 member of the J'vfobile law 
firm of Miller, Hami/1011, S11ider & Odom, :e · 
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provision has exceptions in the case of 
thedea ih of either spouse or the remar· 
riage of the payee. 

Additionally, ir there is a decrease of 
$10,000 or more in annual payments 
from a year to a subsequent year. the 
amount of the decrease that is in excess 
of $10,000 ,viii be recaptured. The re
capture will cause such amount to be 
includible in the income of the payor 
and to be deductible by the payee. 
These rules are illustrated by the fol
lowing example: 

Alimony 
Payment 

Year I $40,000 
Year 2 $25,000 
Year 3 $14,000 

Th e recapture will be determined 
as follows: 

Yeru-2 
Year I Payments $40.000 
Minus 2 Year Payments 25.000 

15,000 
Minus Exemption 10,000 
*Recapture $5,000 

Year3 
Year l Payments $40.000 
Minus: Recapture in 

Previous Year 5,000 
35.000 

Minus Year 3 Payments H,000 
21.000 

Minus Exemption l0.000 
*Recapture (from Year I) 11,000 

Year 2 Payments $25,000 
Minus Year 3 Payments 14,000 

11,000 
Minus Exemption 10,000 
*Recapture (from Year 2) $1,000 

Next, the Act provides that a pay
ment may not be treated as alimony or 
separate maintenance if the two par
ties [ilea joint tax return fonh e year in 
question. This could be a problem in 
years in which a divorce occurs. The 
parties will not be able to get the dual 
benefits of filing a joint return and 
treating payments as alimony. 

Payments which fluctuate as a re
sult of a continuing liability to pay a 
fixed portion of income from the earn 
ings of a business, property or services 
will not qualify as alimony. 

As under previous law, amounts that 
do qualify as alimony are includible in 
the gross income of the payee and are 
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deductible to the payor. 
The effective date of alimony provi· 

s ions is December 31, 1984. The new 
provisions will also apply to a divorce or 
separation agreement that is executed 
before January 1, 198.5 but is modified 
on or after such date, if the modifica
tion expressly states that the new pro
visions will apply to the modification. 

8. Marital Claims 
Another aspect of the Act deals with 

the tax treatment of transfers of prop
erly in exchange for the release of mari, 
ta! claims. Under present law, gain 
must generally be recognized on such 
t ransfers . U11ited Stales v. Davis, 370 
U.S. 65 (1962). The Act provides that no 
gain or loss will generally be recognized 
on t ransfers of property between 
spouses or that are incident to divorce. 
A transfer is "incident to divorce" if 
such transfer occurs within one yearor 
the divorce or is "related to the cessa· 
tion of the marr iage." Neither the sta
tute nor the conference report offers 
advice on determining whether a trans· 
fer is related to the cessation or a mar
riage. Additionally, the basis of the 
property trans ferred will be the same 
for the trans feree as it had been for the 
transferor. The effective date of this 
provision is the date of enactment of 
the Act. although transitional rules are 
provided. 

C. De pendenc y Exemption 
The $1,000 personal exemption is al· 

lowed to a taxpayer for each dependent 
child under present law. A child is a 
dependent if the taxpayer provides over 
one hair of the child's support. In the 
case of divorce. legal separation or writ· 
ten separation agreements. special rules 
apply. The dependency exemption is 
allowed to the custodial parent unless 
one of two conditions is met. If the di, 
vorce decree or separation agreement 
provides that the noncustodial parent 
is entitled to a deduction and that par, 
em provides at least $600 or the child's 
support, the noncustodial parent is 
t reated as providing one half of the 
support. Second, if a noncustodial par· 
enl provides at least $1,200 of the 
child's support, that parent is presumed 
to furnish over one hall the support 
unless the custodial parent clearly es· 
tablishes to the contrary. 

The above rules may be waived. To 

do this the custodial parent must sign a 
declaration that he or she will not claim 
the exemption for the taxable year, and 
the noncustodial parent must a11ach 
the declaration to his or her return. 

The Act will extend these depen· 
dency special rules Lo parents living 
apart at all times during the last six 
months of the calendar year. This pro
vision is effective for taxable years be· 
ginning after December 31, 1984. 

D. Child Support 

One important change is made in the 
tax treatment of ce, lain child support 
payments. Prior to the passage or this 
legislation, if a divorce or separation 
agreement did not state a specific 
amount that was payable as child sup
port , no portion could be treated as 
child support for tax purposes. U>m· 
missioner v. Lester, 366 U.S. 299(1961). 
This rule applied even if the agreement 
specified that the payments to the 
spouse would be reduced by a certain 
amount on the occurrence of a certain 
event relat ing to the child or children 
(e.g. graduation or marriage). 

The Lester case is overru led by the 
new bill, as iL provides that if the 
agreement specifies that a payment 
will be reduced by a certain amount on 
the happening of a contingency relating 
toa child, the amount of the reduction 
will be treated as child support. If. for 
example, payments are to be reduced 
from $500 per month Lo $400 per month 
when a child reaches the age of eight· 
een,$100of each monthly payment will 
be treated as child support and $400 
will be treated as alimony. This provi· 
sion will be effective with respect to 
divorce or separation instruments exe· 
cuted after December 31, 1984. 

E. Innocent Spou se Liability 
Under previous law, a spouse could 

be relieved of a liability on a joint return 
only if: 

( I) There was an omission equal lo 25% 
or more of I he gross income attribu
table to the other spouse: 

(2) The spouse established that he or 
she had no knowledge, or reason to 
know, of the unreported income; 
and, 

(3) It would have been inequitable 10 
hold the spouse liable, taking into 
account whether the spouse signifi
cantly benelitted from the omission. 



Under the provisions of the Act, the 
spouse will be relieved from liability 
only if: 

tll On the joint return there is a sub· 
stantial undennatement of tax at· 
tributable to grossly erroneous items 
of one spouse: 

(2) The other spouse establishes that in 
signing their return heorshed,d not 
know and had no reason to know 
that it was such a substantial un· 
derstatement: and. 

(3) Taking intoaccount all the !acts and 
circumstances. it would be mequ,t· 
able 10 hold the other spouse liable 
for the tax deficiency. 

A substa nt ial understatement is any 
understatement which exceeds $500. 
In a case in which the adjusted gross 
income for the year is $20.000 or less, 
these provisions shall only apply if the 
liability is greater than LO percent of 
the adjusted gross income. If the ad
justed gross income exceeds $20.000, 
the provisions will apply only if the 
liability is greater than 25 percent of 
the adjusted gross income. These pro
visions are generally effective for all 
tax years. retroact ively as well as 
prospective.ly. 

F. Tran s fer of pro pert y to spou se 
incident to divor ce. 

Previous law provided that there 
was no girt tax liability for transfers of 
property to a spouse in selllement of 
marita l property rights pursua nt to a 
written agreement if the divorce OC· 

curred within two years of such an 
agreement. The Act provides an estate 
tax deduction for transfers pursuant to 
such written agreements. 

Also, the two year time period is 
changed. The new law provides that 
the divorce must occur within a three 
year period beginning one year prior to 
the date on which the part ies entered 
into the written agreement. The effect 
of this provision is 10 allow the written 
agreement to be entered into within one 
year after the divorce. This provision is 
effective on the day of enactment of the 
tax bill. 

De pr ec iati on for Re aJ Pr ope r ty 

The Act provides that the minimum 
recovery period for depreciation of real 
property will be eighteen years, as op
posed to fifteen years under present 

law. Taxpayers may still use the pres· 
ent acceleration method (J 75 percent of 
the declining balance with a change to 
the st raight line method). 

This provision is effective for prop· 
erty placed in service by the taxpayer 
after March 15, 1984. However, the 
provision does not apply to property if 
the construction was begun by the tax· 
payer on or before March 15. 1984. Nor 
does Lhe provision apply to property 
that the taxpayer was under a binding 
contract to construct or acquire, pro· 
vided the contract was entered into be
fore March 16, 1984. 

Bu s ine ss Use for Au to m obile s 

Business automobiles generally are 
eligible for the investment tax credit of 
6 percent and for accelerated costs rec· 
overy system (ACRS) depreciation over 
th ree years. or. alternatively, for ex· 
pensing. The Act provides that at least 
50 percent of the use of an automobile 
by a business is treated as personal 
unless the taxpayer establishes other· 
wise. The maximum investment tax 
credit that can be claimed with respect 
to any passenger automobile will be 
$1,000, under the bill's provisions. The 
maximum allowance for depreciation 
will be $4,000 in the year that the au
tomobile is placed in service and $6,000 
in subsequent years. As an example, a 
$30,000automobile may be depreciated 
over six years ($4,000 the first year, 
$6,000 in the subsequent four years. 
and $2,000 in the sixth year). 

Additionally, in order to qualify for 
use of the investment tax credit and the 
accelerated percentages under ACRS, 
at least 50 percent of the use of an au, 
tomobile must be in a trade or business. 
The use of the automobile for produc
tion of income will not be considered for 
tl1ese purposes.U the 50 percent test is 
met. the tax credit and depreciation 
limits will be allowed to the extent that 
the overall use is for business. If the 50 
percent business use test is not met, 
the investment tax credit may not be 
used and depreciation will be on a 
straight line over five years. The rec
ords to establish business use must 
have been created contemporaneously 
with the use. 

Finally, the Act specifies that busi· 
ness use does not include use of a car 
that is provided as compensation for 

the performance of services by a 5 per· 
cent owner of the business or by a per· 
son who is related to such person. 

In com e Av e ra gin g 

The Act makes several significant 
changes to the rules governing the 
averaging of income: 

(1) The period that is used fordeterrnin· 
ing base income is reduced from four 
years to three years: 

(2) In order 10 qualify for averaging. 
current year income must be 140 
percent of base period income (as 
compared to 120 percent under pre· 
vious law); and 

(3) Tax will be computed on average· 
able income as if spread over a four 
year period (as compared to five years 
under previous law). 

These provisions will be effective for 
taxable years after December 31, 1983. 

Char i ta bl e Con tribu tion s 

The Act provides that individual do
nors must obtain an independent ap
praisal if the claimed value of donated 
property exceeds $5,000. Similar items 
that are donated, whether to the same 
donee or to other donees, must be in· 
eluded for purposes of this test. The 
appraisal threshold is raised to $10.000 
if the property is nonpublicly traded 
securities. 

Fringe Be ne fits 

The proper tax treat ment of fringe 
benefits. an issue for a number of years, 
resulted in the Congressional enact· 
ment of a moratorium in 1978 to pro
hibit the Treasury from issuing regula
tions relating to the income tax treat· 
menl of nonstatutory fringe benefits. 

The Act provides that certain em· 
ployer provided fringe benefits will not 
beincludible in the recipient employee's 
gross income for federal income tax 
pur poses and for other federal lax pur· 
poses. Any fringe benefit that does not 
qualify for exclusion under these rules 
and that is not excluded under another 
stat utory r ri nge benefit provision of the 
Internal Revenue Code will be includ· 
ible in gross income for income tax 
purposes. The list of exclusions is as 
follows: 

( 1) No-additionaJ.cos1 services (benefits 
(C,,11tinued on page 360) 
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thatdonotaddany substantial cost 
10 the employe.r who provides the 
service): 

(2) Qualified employee discounts (a dis
count that docs not exceed 2(Y)l,of the 
selling price of the services or goods): 

(3) Working condition fringes(propcrty 
9r services provided to an employee 
that would bedeductibleasordinary 
and necessary business expenses if 
the employee had paid for them}: 

(4) De Minimis fringes (benefits whose 
value in the aggregate is so small as 
to make accounting for the benefits 
unreasonable or administratively im
practical. such as holiday gifts with 
low market value and occasional 
company parties or picnics for em· 
ployees}; and 

(5) Athletic facilities that are provided 
and operated by an employer for use 
of his employees. 

Int erest Fr ee Loans 

An area of considerable controversy 
in recent years has been the treatment 
of interest-free or below-market inter· 
est rate loans. The Supreme Court re
cently held that the value of the use of 
money in an interest-free demand loan 
without consideration will be treated 
as a gift from the lender to the borrower 
for Federal gift tax purposes. Dickma11 
u. Com111issio11er. 465 U.S. _ (1984). 
Additionally, the Internal Revenue 
Service has consistently contended that 
the benefit received by the borrower 
from such a loan should also be treated 
as income. 

The Act resolves this dispute by pro
viding, in general. that an interest-free 
or below-market interest rate loan will 
be recharacteri~ as an arms length 
transaction in which the lender made a 
loan to the borrower in exchange for a 
note requiring the payment of interest 
at a sta tutory rate and made a payment 
to the borrower. 

In the case of a demand loan. the 
amount of foregone interest is treated 
as a gift, dividend, contribution to capi
tal, payment of compensation or other 
payment, depending on the substance 
of the transaction. This amount is in
cludible in the income of the borrower, 
is includiblein the income of the lender, 
and is deductible by the borrower (to 
the same extent as if the interest had 
actually been paid to the lender). 

In the case of a compensation-related 
loan that is not excess compensation, 
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the effect of these rules on the lender 
will normally be a "wash." The lender 
will be able to deduct the foregone in
terest as wages while receiving income 
in the same amount. The borrower will 
be enLitled lo deduct the same amount 
that must be included in income. 

H the loan is a term loan and is not a 
gift loan. the amount of tra nsfer from 
lender lo borrower is the excess of the 
amount loaned over the present value 
of all payments that are required 10 be 
made under the terms of the loan. This 
excess is t reated as received and inclu
dible in income on the day the loan is 
made. The lender is treated as receiv
ing interest income at a constant inter· 
est rate over the life of the loan while 
the borrower is treated as paying the 
same amount in the same manner. 
Such amount is deductible to the bor
rower lo the same extent as interest 
actually due on the loan from the 
buyer. 

The applicable federal statutory rate 
will be determined with reference to 
federal short-term rates, federal mid· 
term rates and federal long-term rates. 
depending on the term of the loan. The 
initial rate will be JO percent. 

There is also a de minimis exception 
for below market loans if the aggregate 
outstanding amount of loans does not 
exceed $10,000 for any day during the 
1ax year. This exception will not apply 
if the proceeds of a gift loan are used for 
business or investment purposes, or if 
tax avoidance is one of the principal 
purposes of a compensation or dividend 
related loan. 

In addition to the de minimis excep
tion,gift loans will also be subject to the 
normal $10,000 annual exclusion from 
the gift tax. So. as long as the foregone 
interest does not exceed $10,000, no gift 
tax will be due. 

These provisions will be applicable 
to loans made after June 6. 1984. They 
will also apply to outstanding demand 
loans after such date unless such loans 
are repaid prior to sixty days after the 
date of enactment of the bill. Term 
loans that were made prior to June 6, 
1984, will not be covered by these 
provisions. 

Par t nersh ip Provisio ns 

The complexity of the changes in the 
tax treatment of partnerships makes 

the subject a suitable topic for several 
full articles. Though one of the new 
partnership provisions will be briefly 
discussed below. practitioners should 
also be aware lhat many other far
reaching changes have been made in 
the partnership area. 

One of the most significant of the 
changes in the partnership area deals 
with the allocation of liabilities to 
partners. In the case of Raphan v. U11i· 
led States (83-2 USTC 9613 (Cl. Ct .. 
1983), it was held that a general partner 
who guaranteed repayment of what 
was otherwise a nonrecou rse debt of 
the partnership would not be treated as 
personally liable for such debt. This 
decision allowed limited partners to 
take into account a portion of such debt 
in computing the basis of the partner· 
ship interest. even though the debt re
tained its nonrecourse status . 

The Act provides a result that is con· 
trary to the holding in Rapha11, as the 
Treasur y is directed to prescribe regu
lations concerning the inclusion of 
partnership liabilities in the basis of 
the partners ' partnership interest, and 
to take into account, where possible. 
the manner in which the partners 
share the economic risk of loss with 
respect to the borrowed amounts. The 
conference report states that the re&'1l· 
lations will specify that partnership 
debt for which a partner is primarily or 
secondarily personally liable, whether 
in his capacity as a partner or other
wise, is not a nonrecourse debt, and 
thus generally does not provide limited 
partners with additional basis for their 
partnership interests. When a limited 
partner guarantees what is otherwise a 
nonrecourse debt of the partnership, 
the regulations will not shift the basis 
att ributable tolhat debt away from the 
limited partner as a result of the guar
antee. This provision will take effect on 
enactment of the bill. 

Capital Gains and Losses 

Under prior law. capital assets had 10 
be held fora full year in order toqualify 
for long term (as opposed to short term) 
capital gains treatment. For assets ac
quired after June 22, 1984, the holding 
period will be reduced to six months. 
This provision will be effective until 
1988, at which time the holding period 
will revert LO one vear.O 
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0 n Septe mber 28. 1984, at the 
State Bar Headquarters in 
Montgomery, the Executive 

Committee of the Young Lawyers' 
Section held its first meeting of the 
1984·85 year. The purposes of that 
meeting were to acquaint the new 
members of the Executive Committ ee 
with those members who served last 
year. to organize the Executive Com· 
mittee, Lo receive preliminary reports 
from the various subcommitt ees re· 
garding their plans for t he upcoming 
year, to solicit input from the Execu· 
tive Committee members on various 
11rojects. and to generally set the course 
and tone for the upcoming year. 

For those of you who are not aware, 
the Young Lawyers are blessed with 
enthusiastic people on t he Executive 
Commiuee. The young lawyers serv· 
ing you and the var ious subcom mit· 
1ees which they chair are as follows: 

ship on Issues/Grants Commiuee; Ca· 
rleta Ann Roberts, Alabama Bar In· 
formation Subcommitlee and News
paper, Television and Radio Subcom· 
mittee:James Miller. Continuing Legal 
Education Committee; William H. 
Traeger III. Law Student Liaison Com· 
mittee; Claire Black, Meeting Arrange· 
ments Committee; J. Bernard Bran · 
nan. Jr ., Long Range Planning Com· 
mittee; Charles R. Mixon, Jr., Annua l 
Seminar Commitlee(Sandestin; speak· 
er and program arrangements); Caine 
O'Rear Lil, Annual Seminar Subcom· 
mittee and all arrangements except 
speaker and program; J. Bentley Ow
ens JU, Local Bar Coordinating Com· 
mittee South or Jefferson County; Ed
mon H. McKinley, ABA/YLD Liaison 

by Robert T. Meadows III 
YLS Pre s ide nt 

Comm ittee: J. Hobson Presley. Jr., 
ABA/YLD Liaison Committee; and Ju · 
lie Smeds Stewart, Bylaws Commit· 
tee. These people deserve your whole· 
hearted support, encouragement and 
assistance wherever possible. 

The Bar Admissions Ceremony for 
t he Fall was held on October 29, 1984, 
in the Civic Center in Montgomery . As 
a resu lt of that ceremony we now have 
approximately 310 new "young law· 
yers." Former Governor Albert P. 
Brewer gave the luncheon address to 
the new admiuees. Myra Baker, who is 
in charge of the Bar Admissions Ce
remony Subcommittee, worked ex· 
tremely hard and long to make the cere
mony a success. She is to be com· 

((;Q11/in11ed q11 page .162) 

James Anderson, Youth Legisla1ure 
Judicial Program Committee; Charles 
R. Mixon. Jr., F'inance Committ ee: D. 
Patrick Harris, Administration Com· 
mittee; Pam Gooden, Domestic Abuse 
Commitiee: Ronald L,. Davis, Public 
Information Committee and Subcom· 
mitteeo n Publications: Lynn McCain. 
Communi ty Law Week;John W. Don· 
a id, Jr., Disaster Emergency Legal As· 
sistance Committee: Myra Baker, Bar 
Admissions Committ ee; Steve Hen in· 
ger . Local Bar Coord inating Commit · 
tee Jefferson County and North: Ran· 
dolph P. Reaves, Legislative Commit· 
tee and Conference for tl1e Professions; 
Schuy ler H. Richardson fII. Leader· Members of the YLS Executive Commi ttee mee t to discuss plans for the year. 
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mended for her efforts. 

The Continuing Legal Education 
Subcommittee is being chai red t his 
year by Jim Miller. Thi s job is one of 
the most time•consuming and most 
visible of those which t he Young Law· 
yers ' Section performs for the State 
Bar as a whole. Al this writing we 
anti cipat e ha ving a basic legal ski lls 
semina r this year together with our 
Annual Sandes tin Sem inar. Jim is 
working long and hard to a rrang e good 
programs for these particular semin· 
ars . If any of you have an y questions in 
thi s regard. I am sure t hat he would be 
happy to receive your input. 

In my last articl e I inadve rtent ly 
failed to ment ion that not only are the 
Young Lawyers of Alabama repreS· 
ented by Edmon McKinley and Hobby 
Pres ley in t he Young Lawyers' Div
ision of the American Bar Association, 
but , a lso, they are represented by Bob 
Eckinger. Bob has recently been named 
chai rma n of the Town Hall Meetings 
Committ ee. Our congrat ulation s are 
exte nded to Bob for this honor. 

I am pleased to an nounce t hat an 
other local Young Lawyers ' Section 
has begun its existence in Colbert, 
Franklin and Lauderdale Counties. Th e 
Young Lawyers there have named their 
chapt er the John T . McKinley Young 
Lawyers' Section of Colbert, Franklin 
and Lauderdale County Bar Associa 
tions, commonly referred to as McKin· 
ley Young Lawyers' Section or MYLS. 
This Young Lawyers' group recently 
elected officers and those officers are 
as follows: Pres ident, Roy Hasseltine; 
Vice President, Frank B. Potts; Secre 
ta ry, Robert M. Baker; Tr eas ur er. 
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Evelyn V. Mauldin; Delegate·Colbert, 
H. Thomas Heflin.Jr.; Delegate-Frank· 
lin. Paula Bohannon; and Delegate· 
Lauderdale, Laura Bess Cox. If any 
other young lawyers throughout the 
state desire to form their own Young 
Lawyers ' Section, the State Young 
Lawyers ' Section would be more than 
happy to ass ist you in t his endeavor. 

ln an effort to expose as man y Ala· 
bama young lawyers as possib le to the 
activ ities and person nel of the Young 
Lawyers ' Division of the American Bar 
Association, the Alabama Young Law
yers' Section plans to send representa· 
t ives to the various Affiliate Outreach 
Project Meetings to be held throughout 
the country during the coming year by 
t he Young Lawyers' Divis ion of the 
American Bar Association. The first of 
these Affiliate Outreach Project Meet
ings was held in Vancouver, Britis h 
Colu mbia, on October 26 and 27. The 
winter meeting will be held in Detroit 

and the sp ring meeting in St. Pe ters· 
bur g. Each of these meeti ngs promises 
to be very interes ting and informat ive 
an d of great benefit to the leaders of the 
Young Lawyers' Section of Alabama. 

In clos ing, let me say that t heE xecu · 
tive Committee of your Young Law
yers' Section is working enthusia sti· 
ca lly on the various projects for the 
upcoming year. If any of you would like 
to participate with us, please do not 
hesitate to contact me. 

Please reme mber t hat the Young 
Lawyers' will cosponso r with t he Uni· 
versity of Alaba ma School of Law and 
t he Cumberland University School of 
Law the First Annual rnterv iewing 
Conference to be held at the Midyear 
Meeting of the Alabama State Bar in 
Montgomery . Also, if any of you are 
inte rested in pa rt icipating in th e 
"Buddy Program" please fill out the 
app licat ion on th is page and return it 
to bar headquarters or contact me. D 

BEABlJDDY 
With the number of new attorneys increasing and the ~ 
number of jobs decreasing, more and more attorneys ;·· I 
are g0ing into practice on their own and miss the bene· f':1 · ~ , 
fit of the counseling of more experienced practitioners. r;-i.t fJ k 
The Alabama State Bar Committee on Local Bar ~ '< 

gram" to provide newer bar members a fellow- :::! 1 • · 

Activities and Services is sponsoring a "Buddy Pro- / 'S "' A ~ 

lawyer they may consult if they conrront a prablem, ii~. ; 1· ' , 
need to ask a question, or simply want directions to ~ '· , , ; \ 
the courthouse . - • ' 1• / • t 
If you are a lawyer who has recently begun a practice / • I / l 
and would like to meet a lawyer in your area to call on I · lllliL • 
occasionally for a hand, or if you are the more expe· ~ · 
rienced practitioner with valuable information and advice 
you're willing to share , please complete and return the form below. Your partic· 
ipation in this program will certainly benefit the bar as a whole. ~-- --- --- ·--- -- - --- -- - -----------· 

Local Bar Activities and Services 
Buddy Program Applicat ion 

Firm Name (if app licab le)------- ----------

Address 

_______ State ________ Zip ------City 

Tele phone ----------- - - ----------

0 New Lawye r D Expe rienced Lawye r 

Pleas e ret u rn-to: Alaba ma State Bar, P .O. Box 4156 , Montgom ery, 
Alabama 36101. 
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Opinions of the General Counsel 

William H. Morrow, Jr. 

O uES TION: 
"'.vb e n an attorney re pr ese nts one part y in a di · 
vorce or domestic relation s pl'ocee ding, whether or 
not contested, or m atters invol ving cust ody of child· 
r en, alimon y or child s upport and the other p81'ty 
th er eto is not rep rese nted by coun sel, but the all or· 
ney care fully compli es with Disciplinary Rul e 5. 
105 (C)(l ), ma y th e a ttorne y there aft er repre sent 
hi s/ her orig inal client in a po st decr eta l prnc eeding 
to collect a rr ear ages in cltild sup port , alimony or for 
modifi cat ion of dec ree, etc?" 

A NSWER : 
When an attorney represents one party in a divorce or 

domestic relations proceeding, whether or not contested, or 
matters involving custody of children. alimony or child 
support and the other party thereto is not represented by 
counsel, but the attorney carefully complies with Discipli
nary Rule 5-105(CXI), the attorney may thereafter ethically 
represent his/her original client in a post decretal proceed· 
ing to collect arrearages in child support. alimony or for 
modification of decree, etc. 

DISCUSSION: 
Disciplinary Rule 5· lOl(C) provides: 

"A lawyer shall not represent a party to a cause or his 
successor after having previously represented an adverse 
party or interest in connection therewith." 

Disciplinary Rule 5-105(AXB) and (C) provides: 

(A) "A lawyer shall decline proffered employment if the exer· 
ciseof his independent professional judgment in behalf of a 
client will be or is likely to be adversely aHected by the 
acceptance of the proffered employment. or if it would be 
likely to involve him in representing differing interests, 
except to the extent permitled under DR 5· J05(C). 

(B) A lawyer shall not continue multiple employment if the 
exercise of his independent professional judgment in be· 
half of a client will be or is likely to be adversely affected by 
his representation of another client. or if it would be likely 
to involve him in represent.ingdifleringinterests. except to 
the extent permitted under DR 5-105 (C). 

(C) In the situations covered by DR 5-105(A) and (B). a lawyer 
may represent multiple clients if he reasonably determines 
that he can adequately represent the interest of each and if 
each consents to representation after full disclosure of the 

The A/(l/,oma Ulwyer 

possibleeflect of such representation on the exercise of his 
independent professional judgment on behalf o( each: 

(1) Except that in no event shall a lawyer represent both 
parties in divorce or domestic relations proceedings, 
whether or not contested, or matters involving custody 
of children. alimony or child support. (A lawyer shall be 
deemed to have complied with this paragraph by ob
taining and filing the same in the proceeding a writing 
from the non re1>resented party in which the non re
presented party acknowledges: 

(a) That the attorney does not and cannot appear or serve 
as the attorney for the non represented party. 

(b) That the attorney represents only his or her client and 
will use his or her best efforts to protect his or her 
client's best interests. 

(c) Thauhe non represented party has the right to employ 
counsel of his or her own choosing and has been ad· 
vised that it may be in his or her best interest todoso. 

(d) That having been advised of the foregoing, the non 
represented party has requested the lawyer to prepare 
an answer and waiver under which the cause may be 
submitted without notice and such other pleadings and 
agreements as may be appropriate.)" 

The Code of Professional Responsibility of the American 
Bar Association does not have a Rule identical or substan· 
tially the same as Rule 5-lOl(C), Code of Professional Re
sponsibility of the Alabama State Bar. This Disciplinary 
Rule of the Code of Professional Responsibility of the Ala
bama State Bar addresses itself specifically to the "former 
client" problem. The key words in this Disciplinary Rule 
are the words "adverse" and "in connection therewith." 
Although current Disciplinary Rule5-105, Code of Profes· 
sional Responsibility of the American Bar Association does 
not specifically refer to cumml or form@r clients, judicial 
opinions have expressly or impliedly found that the drafters 
of the Code intended to include the former client problem 
within the Disciplinary Rule. E. F. Hullo11 and Com/)a11y v. 
Brown, 305 F. Supp. 371 (S.D. Tex. 1969): Estate Theatres. 
Inc. v. Cohm,bia Pictures hzdustries, Inc., 345 F. Supp. 93 
(S.D.N.Y. 1972); Robert 1-J. Aronson, Conf/icl of lnlerest, 52 
Wash. L. Rev. 807. 

The Disciplinary Commission has consistent ly held that 
in orderto preclude an attorney from suing a former client it 
is not necessary that the attorney act ually obtain "confi
dences" or "secrets" which he can now use favorably to a 
new client and adversely to a former client. It is sufficient 

(C,mtinued on page 364) 
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that there is a "substant ial relationship" between Lhe two 
representations such that the attorney could have acquired 
such "confidences" or "secrets." One commentator has 
st ated. "It is sufficient that there be a substantia l relation· 
ship between the att orney's former and his present repres· 
entation , so that he mayor could have obtained confidential 
information from his former client useful lo his present 
client. It need not be shown that he did in fact receive such 
information." Rober/ H. Aro11so11, Conflict of lnleresl. supra; 
Estate 11,eatres, Inc. u. Colu111bia Pictures flldustries. fil e .. 
supra: Jeffry v. Pounds, 136 Cal. Rptr. 373 (1977). In the 
recent case of Ex Parle Taylor Caal Comf)any, Inc .. 401 So.2d 
I {Ala. 1981), the Supreme Court of Alabama adopted the 
substa nt ial relationship test in contrast to the test which 
would require a showing of the receipt of actual "confiden, 
ces" or "secrets." 

Disciplinary Rule 7-104(AX2) provides: 

"During the course of his representation of a client a law· 
yer sha II not: 

(2) Give advice toa person who is not represented by a lawyer. 
other than the advice to secure counsel, ir the interests of 
such person are or have a reasonable possibility of being in 
conflict with the interests of his client." 

Over the years the old Grievance Committee of the Ala
bama Stat e Bar, the office of General Counsel and local 
grievance committees experienced considerable difficulty 
when parties were led to believe. intentiona lly or otherwise. 
that an atto rney in an uncontested divorce was, in fact. 
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represent ing both parties. In a later proceeding to collect 
arrearages in child support , alimony or to modify the origi· 
nal decree, the party against whom the action was ta ken 
would frequently complain tha t his/her attorney was now 
filing the proceeding against him/her. This prompted the 
Grievance Committee of the Alabama State Bar to render 
an opinion on December I, 1976, which was published in the 
January 1977 issue of The Alabama lawyer. ln this opinion 
the Grievance Committee stated: 

" IL iscuslomary in Alabama for an attorney lo file suit for a 
plaintiff in an uncontested divorce case and submit to the 
defendant not represented by other counsel an acceptance 
of service. ans\ver and \\1aiver. ·rhe typical acceptance of 
service, ans,ver and ,vaiver sub1nits the party to Lhe juris· 
diction of the court, denies the material allegations of lhe 
complainl as to lhe grounds of divorce, waives all further 
notice. and agrees that the case may be submilled to the 
court on aflidavit or deposilion. The present 1>ractice in 
Alabama is not unethical ii the following precautions arc 
taken: 

( I) Since the auorney cannot appear as auorney of record for 
bolh the plainliff and defendant, he cannot represent bolh 
the plaintiFf and defendal\l and must advise bolh parties 
that he cannot do so. 

(2) The auorney must advise both parties that as auorney of 
record for the plaintiff he must use his best efforts to 
protect the plaintiffs interesl. 

(3) The auorne)' must advise the defendant of his/her right 10 
employ individual counsel. 

(4) The acceptance of service. answer and waiver must beon 
the form customarily used in uncontested di,•orces in Ala
bama and the attorney must not submit to the defendant 
any ·responsive pleadings' other than the lyJ)ical accep· 
tance of service. ans\ver and \Vaiver \Yhich is no,v used in 
Alabama as hereinabove described. 

There is no impropriety in the attorney preparing a prop
er!)' settlement agreement if in doing so he adheres to the 
precautions set forth above." 

Complaints cont inued to be received from parties to un
contested divorces where, rightly or wrongly, the party 
complaining fell thal his or her attorney in the original 
proceeding was now taking an adverse position in post 
decretal proceedings. Thi s prompted the Board of Commis
sioners to propound and the Supreme Court of Alabama to 
adopt on November JO, 1981, Disciplinary Rule5,105(CX1). 
which substant ially codified the opinion of the Grievance 
Committee of the Alabama Sta te Bar of December l. 1977. 

Although the answer to the question posed herein does 
nol appear to presen t any grea t difficulties. since the adop· 
tion of the amendment , numerous attorneys. in an abun, 
dance of caution. have been reluctant to file a proceeding on 
behalf of their original clients against lhe non represented 
parties in the original proceedings although there has been 
str ict compliance with Disciplinary Rule 5· l 05(CXI). Two 
formal opinions have been requested and numerous in
formal inquiries have been received by telephone. The office 
of General Counsel and the Disciplinary Commission have 
therefore been rec1uested to issue this opinion. 

Despite the explicit language of the foregoing Rules and 



despit e strict compliance with Disciplinary Rule 5-IOS(CXl). 
great care should be exercised in dealing with the nonrepre · 
sented party. We call your attention to Ethical Considera · 
tion 5-20 wh ich provides: 

··A lawyer is often asked to serve as an impa rtial arbitrator 
or mediator in matters wh ich involve present or former 
clients . He may serve in eit her capacity if he first discloses 
such present or former relat ionships. After a lawyer has 
undertaken to act as an impar t ial arbitrator or mediator . he 
shou ld not thereafter represent in the d ispute any of the 
parties involved. 

One of the results sough t to be accomplished by the 
December 1, 1976, opinion of the Grievance Commit tee of 
the Alabama State Bar and the addition of Disciplinar y Rule 
5-lOS(CXl ) on November 10, 1981, was to insure that the 
nonrepresenied party was never "represented" by the at
torney involved with in the contemp lation of Disciplinary 
Rule 5-lOl(C), or received the impression that there had 
been such representation. D 

Legis lative Wl'ap-Up 
(Cm1ti>1118d from page 327) 

Ad mini str ative Monthly. if one wishes to be informed 
of proposed agency rule changes and apprised of newly 
adopted rules, one may now subscribe to the Alabama Ad
ministrative Monthly. which is published the last business 
day of each month. A year's subscription is $50 and may be 
obta ined by writing Ms. Edna Brooks. Administrative 
Procedures Division of T he U?gislative Reference Service, 
750 Washington St .. Suite 100, Montgomery. Alabama 36130. 

Alabama Admini stra tiv e Code. Mr. Lou Greene. di· 
rector of the Legislative Reference Service, is presently hav
ing printed the first Alabama Administrat ive Code. This 
thirteen-volume loose leaf service may be subscribed to by 
writing the Administrative Procedures Office and should be 
avai lable in November 1984. D 

The AliJba1ua l.11wyer 

Often First Investigations 
Don't Do Your Case 

Justice 

Evcr1 c1 slight oversight ,n 1n1tialacc1den1 reporcsc dn 
make a deciding difference in you r c.lse For a 
follow-up i1,vcstiga1ion .1nd v.,lid, relitlble testimony 
by a well-estt1blished expert. contact; 

ALBERT MEDINA 
ibffeAaii.t,J~ / Rer.1J1M1ltuiJJ!J«iJ1i 

A« ident Investigation 
Spttd Estimates 
Lamp Examination 
Collision Analysis 

Co urt Tes timony 
Accident Reconstru clion 
Photographs 

G ive yourself $5000 
in gold. 

W ith a gold MasterCard from First 
Alabama Bank. It's the card that 
automatically comes with a $5,000 or 
higher line of credit-for only $15.00 in 
annual fees- for those who qualify. And 
free additional cards l!!'.l5t 
for family members. Alal)an,a , 

/Bank 
IDRrst Al.1Nma Bank 19&4 M..,J,.,.ro,c 



On Friday, Oc1ober. 5, 1984, the following discip linary 
proceedings took place before the Board of Commissioners 
of the Alabama State Bar: 

Publi c Ce nsur es 

• Birmingha m lawye r Rober t C. S utton was publicly 
censured for having misapp ropriated the funds of a client 
by failing promptly 10 pay over money collected by him for 
the client, in violation of DR 9-102(BX4). Mr. Su tton col
lected $1,116 on behalf of the client in the fall of 1981 and 
forwarded t he client a check for that amou nt in January 
I 982, but the check was returned unpaid due to insufficient 
funds in Mr. Sutton 's client trust account. Despite giving 
repeated assurances that he would promptly forward the 
money lo his client, Mr. Sutton did not pay the client the full 
amount owed until July l983. 

• Lawyer Cec il M. Matthew s of Piedmont and Albert· 
ville was publicly censured for having willfully neglected a 
legal matter entrusted to him and having intentionally 
failed to carry out a contract of employmem entered into 
with a cl ient, by having und ertaken to secu re a divorce for 
his client, havi ng accepted his fee from the client , and then 
havi ng failed to pursue the matter to conclus ion. 

Privat e Reprimand s 

• A lawyer was privately reprimanded for violat ion of 
Disciplinary Rules l-102(AX4) and l -102(AX6). The lawyer 
failed to pay one of his emp loyees at a business owned by the 
lawye r, after repeated ly assur ing the emp loyee of his inten 
tions to pay. The employee u ltimate ly sued the lawyer and 
obta ined a judgment against the lawyer for back wages. 
Th e Disciplinary Commiss ion deter mined that the attor
ney's conduct adversely reflected on his fitness lo practice 
law and further that 1he attorney had engaged in conduct 
involving dishonesty, fraud, deceit, or misrepresentation. 

• A lawye r was private ly reprimanded for violation of 
Disciplinary Rules 6-l Ol(A) and 7-lOl(AXI) of 1he Code of 
Professional Responsibility for failing to timely file an ap
pelJate brief with the Court of Crimin al Appeals. T hcatto r· 
ney, who was employed to handle the appeal, received one 
extens ion from the Court, but was denied a further exten
sion. Subsequently, the attorney d id file a brief on his 

client 's behalf, over one month after t he due date . but the 
Court refused to grant the attorney's motion to suspend the 
ru les and accept the appellant's brief as having been timely 
filed. It was determined that the attorney 's conduct consti
tuted willful neglect or a legal matter en trusted to him an d 
also const ituted a failure to seek the lawfu l objectives of his 
client thro ugh reasonab ly availab le means. 

• A lawyer was privately reprimanded for violation of 
Disciplinary Rule 6· IOl(A) regard ing thewillf ul neglect of a 
legal matt er entrusted to him by a client. It was dete rmined 
that the lawye r had accepted a legal fee to file a consent 
d ivorce for h is client, and that over a period of app roxi
matelyone year the attorney d id absolutely nothi ng towa rd 
completion of the legal matter entrusted to him. Approxi
mately one year afte r receiving from his client payment in 
fulJ for a legal fee, plus alJ court costs. the a ttorney made a 
refund of alJ monies paid to him and return ed to the client 
a ll of her files and papers. It was deter mined that the atto r· 
ney'scond uct was in violation of Disciplinary Rule6-10l(A). 

• A lawyer was private ly reprimanded for having vio
Laled DR 4·10l(BX3) and DR 5-!0l (C) by first hav ing under
taken to represent the mother of a man who had been killed 
in an accident, in her effort to be appointed ad minist ratrix 
of hi s estate in order to initiate civil litigation in connect ion 
with his death, and then, after havi ng been discharged by 
the mother, having undertaken to represent a half-brother 
of 1he dead man in the ha lf-brother's effort to be appointed 
administrator of the estate. 

• A lawye r was privately reprima nded for havi ng been 
gu ilty of willful neglect, in violation of DR 6-101(A), by 
having appea led a crimina l case to the Court of Criminal 
Appeals. and then failing to either file a brief, or a request 
for exte nsion of time, or a no merit letter, or a mot ion to 
withdraw . 

• A lawyer was privately reprimanded for willful neglect 
of a legal matter entrusted to him, in viola1ion of DR 6· 
IOl(A), in that he filed notice of appea l of a criminal case to 
the Alabama Court of Crimi nal Appeals, and then aba n· 
doned the appea l, filing neither a brief nor a motion to 
wit hdraw, nor any other explanation with the appellate 
court. 
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• A lawyer was privately reprimanded for hav ing vio
lated DR6,!0l(A)and DR 7-106(BX3) by having failed to file 
an appellate brief with the U.S. Elevent h Circuit Court of 
Appeals on behalf of a criminal appellant whom he had been 
appointed to represent on appeal. even after two overdue 
notices from the clerk , and, fu rt her, for hav ing failed to 
respond to the Eleventh Circuit's order that he show ca use 
why discip linary act ion should not be taken aga inst him for 
hi s lack of responsibility in complying with ru les of the 
Court, res ulting in a delay of the processing of the criminal 
appea l. 

• A lawyer was private ly reprimanded for having will
fully neglected a legal matter entr usted to him , in violation 
of DR 6-lOl(A), by having failed to obtai n the transfer of 
certa in corporate stock into the name of his client for over 
nine months, without justilication, and until the client had 
filed a complaint with the State Bar. 

• A lawyer was privat ely reprimanded for having will
fully neglected a legal matt er entrusted to him, in violation 
of DR 6-!0l(A). by having undertaken to represent the de· 
fenda nl debtor in a Small Claims Court act ion, and then 
having received from his client funds to forward to the 
cred itor, but then. both , having failed to forward the funds 
to thec reditor,and having failed to file an answeron behalf 
of his client, res ulting in a judgment and a garnish menL 
against his client. 

• An allorney was private ly reprimanded for violat ions 
of Disciplinary Rules 6-!0l(A). 7,lOl(AXJ). 7-101(AX2). and 
7-l01(AX3). T he attor ney was found to have willfully neg
lected a legal mat ter entru sted to him, and was further 
found to have failed to seek t he lawful objectives of his client 
throug h reaso nably avai lable means , to have failed to carry 
out a contract of employment ente red into with a client for 
profess ional se rvices. and to have prejudiced or damaged 
hi s clients during the course of the professional re lation
ship, by virtue of having accepted emp loyment to ass ist his 
clients in obtaining new finan cing for the clients' business 
and in communica ting with creditors of the clients' busi
ness to obtai n extens ions on the business· indebtedness . It 
was determ ined that the att orney did not provide the servi
ces that he was hired to provide, an d tha t the clients were 
event ually forced to declare bankruptcy. 

• An Alabama attorney was privately reprimanded for 
failing to file an appellate brief in a case in which he had 
been appointed lo represent an indigent defendant and 
furt her for failing lo furnish to his client information and 
materials requested by the client and wh ich the client had a 
right to obtai n. T he Disciplinary Commission deteJmined 
this action to be violative of Disciplinary Rules 7-101 (AXI)· 
(3) of t he Code or Professional Responsib ility. 

• An Alabama lawyer was reprimanded for conveying to 
him self cer tain valuable mineral right s und er a power of 
attorney previous ly given to him by his client. after having 
indicated to the client that no such conveyance would be 
made without the client's approva l.and preferab ly with the 
client ·sow n signatur e on a deed of conveyance . It was also 
determined that the atto rney advanced in excesso fS21.000 
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on the client 's beha lf, but without the client's prior knowl
edge or permission, and that the attorney thereby acquired 
a propr ietary intere st in thecauseofaction he was conduct · 
ing for the client. Th e atto rney's actions were deemed to 
violate Disciplinary Rules 5-103(AX1 )-(3) and 5-104(A) of the 
Code of Professional Responsibility . 

Sun-ender of Licen se 

• OnJuly23, 1984, the Supre me Court of theSta teof Ala
bama accepted the Surrender of License tendered by Willis 
W. Holloway, Jr. or Mobile County, Alabama. The Su· 
preme Court cancelled and annu lled Mr. Holloway's license 
and privilege to practice law, effective at 12:01 a.m .Jun e 13, 
1984. Mr. Holloway had previously been convicted of a 
felonious violation of the United States Code in the United 
States Distr ict Court for the South ern Dist rict of Alabama . 

~ ALABANA SAFETY & 
' \"t}' HEAL TH ASSOCIATION 

LEGAL SUPPORT SERVICES DIVISION 
Consulting. research. evaluation, written opinions 
and expert testimony for plaintiff or defendant, in 
the areas of occupationa l safety and health 
(OSHA), traffic safety. public safety and health, 
product safety, employablllty and disability. 
Professional staff. Ph.D. level. 

P.O . Box 4765 Birm ingham, AL 35106 (205) 320-6244 

A gold MasterCa.rd 
from First Alabama 

Bank . It's the gold standa rd 
that meets your standards. 

With a $5,000 or higher line of 
credit for those who qualify. For 

only $15 a year. And you can use your 
gold at any First Alabama Right Place 
24-ho_ur banking ftrst 
machine. 

Alabama. 
/ Bank 

M~rFOtC 

367 



Thom as B. Hill, J r. 
President 1952-1953 

Thomas Bowen Hill.Jr., a past presi
dent of lhe Alabama Stale Bar. died al 
Montgomery on August 24, 1984. Ana
tive of Montgomery, he had practiced 
law sixty years and was senior partner 
in the law firm Hill, Hill, Carter, Franco, 
Cole & Black. 

He was born on November ll, 1903. 
the son of Dr. and Mrs. Thomas Bowen 
Hill. T.B. received his preparatory ed· 
ucation at the Barnes School in Mont
gomery and then attended the U niver-

In 
Memoriam 

sity of Alabama. where he was Phi 
Beta Kappa, and where he received the 
A.B. degree in 1922 and the LL.B. in 
1924. 

An accomplished and dedicated law
yer, he was recognized as outstanding 
in the legal profession. He was a Fellow 
of the American College of Trial Law
yers. a Fellow of the American Bar 
Foundation. a Fellow of the Interna
tional Academy of Trial Lawyers, and 
a charter member of the Farrah Law 
Society. In 1972. he received the Dean's 
Award of the University Law School 
and was honored as Outstanding Law 
School Alumnus of the University of 
Alabama School of Law in 1975. In 
1978, the Honorary Doctor of Laws 
Degree was conferred upon him by the 
University of Alabama. He had served 
as a special judge of the Montgomery 
County Circuit Court and, in 1968, 
served as special chief justice of the 
Supreme Court of Alabama. He was 
active in the world of business and fi
nance. He was a director and chairman 
of the Board of Union Bank & Trust 
Company and was chairman emeritus 
of the bank's board at the time of his• 
death. 

Carter, Hugh Powell - Birmingham 
Admitted: 1946 Died: September 13.1984 

..., 
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Daugh try, Ralph Manard - Fairhope 
Admitted: 1952 Died: March 3, 1984 

Hill, Thomas Bowen ,Jr . - Montgomery 
Admitted: 1924 Died: August 24. 1984 

Hopper , Leon Jam es - Montgomery 
Admitted: 1953 Died: August 25, 1984 

Kear ley, Arthur J ames - Mobile 
Admitted: 1923 Died: September 6, 1984 

Throughout his long and distin· 
guished career, he was active in civic 
and public affairs. T.B. served his 
church. the Episcopal Church. as a 
vestryman and senior warden. 

T.B. was president of the Montgom· 
ery Bar Association in 1933, was presi
dent of the Alabama State Bar during 
the 1952-1953 year, served for twenty
seven years as a member of the Board 
of Commissioners of the Alabama Stale 
Bar, and for more than twenty years 
was a member of the House of Dele
gates of the American Bar Association. 
He was elected Lo membership and in
ducted into the Alabama Academy of 
Honor in 1977. 

There was more than the bare re
cord and stat istics of his honors and 
achievements. There was, even more 
important. the man himself - his 
character, his arresting personality, 
his ability. his heart, and the intense 
humanity of his natu re. He loved his 
profession with a devotion unbounded, 
and his labors and concerns for its wel
fare and improvement were many. 

T.B. was not only a fine and accomp
lished lawyer, but, also, he was a de
lightful companion: a friendly, consid
erate, outgoing person - gentle of 
manner . artic ulate of speech and 
charmingly eloquem when an occa
sion called for eloquence. We shall 
miss the music of his silenced voice 
and the friendly touch of his vanished 
hand. T he bar he loved and so faith
fully served misses him now. We will 
miss him more and more . 

T.B. is survived by his wife, Mildred 
A. Hill.an d his children. T. Bowen Hill 
Ill, Mildred H. Hickson, William I. Hill. 
LI.a nd l,uther A. Hill. Two of the sons, 
Bowen and BiUy, are respected law
yers who pracliced in the firm with 
their distinguished father. 

,Vot"C,,,ber 1984 



LJ. Hopper 
Bank rup tcy Judge Leon James 

Hopper, chief judge or the United States 
Bankruptcy Court for the Middle Dis
trict of Alabama, died on August 25, 
1984, at the age of fifty-nine. With his 
death the Bar lost an outs tanding ju 
rist who was an academician of the 
law and a legal scholar in the field or 
bankrupt cy. 

Judge Hopper was a compassionat e 
man who tempe red compass ion and 
und erstan ding with his applicat ion of 
the law . He was a bankruptcy judge 
who, above all else, always tried to be 
fair, 10 be understanding and to be me
ticulous in his ru lings and orders. He 
was an inte nsely orga nized man who 
conducted his court with dignity. pre
cis ion . decorum and confidence during 
the twent y-eight years he served us as 
bankruptcy judg e. 

Judge H9pper was born on Jun e 15. 
1925, in Etowah County, Alabama. He 
was a vete ran of the United States 
Navy and se rved during World War a 
and the Korean connict. He received 
his A.B. degr ee from the University of 
Alabama in 1948 and later graduated 
from the University or Alabama School 
of Law in 1953. He engaged in the pri
vate pr act ice of law for a short time in 
Gadsden after his grad uation. 

In 1953 he began to work with h is 
lifelong friend, Judg e.Frank M. Joh, ,· 
son, Jr ., now circuit judge or the Elev
enth Circui t Cour t of Appeals, when 
he was appointed as assistant U.S. at
torney for the Northern District or Al
abama. Judge Johnson later was ap
pointed United States district judge for 
the Middle District of Alabama and he 
ther eafter ca lled on his former assis-

The Alabcuna Ul,,, ·ttr 

tant and friend to become referee of the 
Bankruptcy Court for t he Middle Dis
trict of Alabama. Judge Hopper's titl e 
was later 10 become bankruptcy judg e. 
and he served in t hat position from his 
appoint ment in 1956un til his untim ely 
death . 

Judge Hopper consta ntl y grew in 
sta tur e and reputation as a bank
ruptcy judge. Among his fellow judges 
and peers, he was recognized for his 
incisive mind. h is thorough knowledge 
of bankruptcy law and his uncan ny 
ability to foresee and predict trends 
and developments in bankruptcy law. 
In recent years he was appointed to the 
facu lty for the Seminar for Newly Ap
pointed Bankruptcy Judges in Wash
ington, D.C. He frequent ly was a 
member or the faculty for bankrup tcy 
judges semina rs at their meeti ngs all 
across the nati on. He was a panelist or 
faculty member on numerous semi n
ars and programs conducted by bar as 
sociations and other bar gr oups such 
as the Alabama Bar Institut e for Con, 
tinuing Legal Educat ion and the Mont
gomery County Bar Association. 

To those of us who rea lly knew 
Judge Leon Hopper other than just asa 
bankruptcy judge , we recognized him 
as a man who loved the simp le , every· 
day things of life. T he great loves of his 
life were. in order. his lovely and de
voted wife. Dixie, with who m he shared 
so much; his four chi ldren, Perr y, 
Leah .Julie and Susa n, to whom he was 
devoted and from whom he obta ined so 
much joy; the law; fishing with his 
companion Judge Frank Johnson, Jr., 
and creat ing ta les or their adventures. 
He was devoted to his family and was 
anxiously an d proudly await ing the 
birth of his first grand child in a few 
months. 

Th ose of us who either frequently or 
infrequ ently practiced in hist our t will 
miss him terribly, forgone with him is 
his intense dedica tion to his job. his 
thorough knowledge of the intr icacies 
or bankruptcy law, his personal wit 
and h is guidance t hat helped all of us 
so many times. More tha n anything we 
will miss his open door policy, friendli
ness and warmth extended freely to 
any and all who asked for his help or 
assistance. We exten d our deepest 
sy mpathy to his family and his many 
dear friends . 

AJ. Kearley 
Arthur James Kea rley died in Mobile 

on September 6, 1984. He was eighty
four years old and had pract iced law in 
Mobile for over sixty-one years. 

He was educated in the public schools 
of Mobile and in 1923 earned h is LL.B. 
degree from the Univers ity of Alabama 
School of Law, where he was a mem
ber of Phi Delta Phi Fraternity. A dis· 
t ingu ished atto rney and Ch rist ian 
gentlema n, he was also a good citizen 
recognized for his leadership abilit y, as 
is evidenced by the fact he se rved as 
president or both t he Mobile Lions 
Club and the Mobile Bar Association. 

Ju dge Kearley, as he was affection 
ate ly and respectfu lly known, was me
ticulous io his attent ion to details in 
his pract ice of the law. and none of his 
fellow lawyers or judges can reca ll any 
instance in wh ich heappea red in cour l 
with out being ca refully and fully 
prepared. 

He served for a sho rt t i meas judge of 
Juveni le Court of Mobile, but spent 
most of his life in the active practi ce of 
law asa private practitioner. For man y 
years he and the late Alvin McConnell, 
who was also a highly-respected Mo
bile attorn ey, were associated in the 
pract ice, but had no formal partn er· 
ship agr eement. Dur ing the last few 
years of his life Judge Kearley was ac
tively "of cou nsel" to Lyons. Pipes & 
Cook. He was married to Mrs. Dorothy 
Lucille Williams Kearley. 

Arthurloved the practice of law, and 
he loved people - particularly his 
fellow lawye rs. People loved Arthur 
and this is particularly true of hi s fel
low lawye rs. 
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They've made their move ... 

The Alabama State Bar Association has 
made a decisive move to strengthen the 

professional liability insurance pro
tection available to Alabama lawyers. 

The Bar has endorsed a program that 
significantly expands liability cover
age at favorable rates based solely on 

Alabama lawyer's claims ~perience. 

Professional Liability Insurance, Inc. 
will administer the new insurance pro
gram that combines the resources of 
two major insurers: Dependable Insur

ance Company and Lloyd's-Of ~ndon. 

Now it's your move .•• 
To find out more about the , ew pro-
fessional liability insurance program, ....,.-~ ~~ 
contact any Alabama independent insur
ance broker or call Professional Liability 
Insurance, Inc ... We ~ve satisfied a 

ole world of sional insurance 
three keystones of 

effective insurance: 
KNOWLEDGE• INNOVATION • SERVICE 
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books for sale 
FOR SALE: 1975 Code or Alabama with 
1983 pocket parts; 1958 Code or Alabama: 
1923 Code of Alabama. Contact: Arthur F. 
Fite.Jr .. P.O. Box 1153, Anniston. Ala
bama 36202 or call 236-0789. 

FOR SALE: ALR Federal. updated: Sou
theast Litigation Guide, updated: Wein· 
stein's Evidence, updated; Southeast 
Transaction Guide, updated: Goldstein 
Trial Techniques. updated: and Criminal 
Law tibrary , eleven volumes updated. 
Contact Ernest H. Hornsby or Dow T. 
Huskey, P.O. Box JJ93. Dothan, Alabama 
36302 or call 793,3377. 

FOR SALE: So.2nd Reporter. complete 
set, valued at $10.000. discounted forty to 
sixty percent of value; will sell for $6.000. 
Corpus Juris Sccundum (IOI volumes), 
valued at $3,022.50, needs pocket parts 
($1,280), resultant value $1,742.50, dis
counted to sixty percent or value; will sell 
for $1,045.50. Set or Proving Medical Di
agnosis and Prognosis (by Matthew 
Bender) all eleven volumes $20 each, price 
$220. I'll help box them; you transport 
them. ln Alabama call 534-1443 or 
536-0911. 

FOR SALE: Federal Practice Digest 2d, 
Vol. J-9'2,$1,050: Southern Reporter, Vol. 
1,200, $2,500: Southern Reporter, 2nd 
Series, Vol. t-436. $5,700; Federal Report
er. 2nd Series, Vol. 100-704. $6.000: Su· 
preme Court Reporter, Vol. l· IOIA, 
S1 ,450; and United States Supreme Court 
Reporter, Vol. 1-4 thru 102-105, $650. In
terested persons contact Rita Durr. Suite 
1600. 2121 Eighth Avenue North, Bir, 
mingham. Alabama 35203. telephone 
(205) 324-4445. 
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FOR SALE: Law library (close-out sale): 
Southern Reporter Vol. 1-200; Southern 
Reporter 2d Series Vol. 1,334; Alabama 
Reporter Vol. 334,398; Code of Alabama 
1975: Am Jur 2d Vol. 1-82 with Index; 
ALR 3d Vol. 1-100: ALR 4th Vol. 1,23; 
ALR 2d Later Case Service; Quick Index 
for AI.R Isl through 4th; AmJur Proof of 
Facts 1st and 2d with Quick Index; Am 
Jur Pleading and Practice Forms Vol. 1-25 
with Index; Am Jur Trials Vols. 1-28 with 
lndex; Am Jur Legal Forms 2d Vols. 1-20 
with Index; Nichols Cyclopedia or l.q;al 
Forms Vol. 1-10; American Law of Pro
ducts Liability 2d Vol. 1-6; Lawyers Coop 
Bankruptcy Service Lawyers' Edition 
Vol. 1-10. Contacl). W. Hinton. P.O. Box 
681. Gadsden. Alabama 35902. 

FOR SALE: Complete sci of 1975 Ala. 
Code current through 1984. $400. Route 
One, Box 39, Ashville or phone 594-7607 
after 5 PM. 

service s 

EXAMINATION OF QUESTIONED 
Documents. Handwriting, typewriting, 
and re.lated examinations. Intcrna1ionally 
court qualified expert witness. Diplomate, 
American Board of Forensic Document 
Examiners. Member. American Society or 
Questioned Document Examiners, the ln
temational Association for Identification, 
the British Forensic Science Society. and 
the National Association of Criminal De
fense Lawyers. Retired Chief Document 
Examiner. USA Cl Laboratories. Hans 
Mayer Gidion. 218 Merrymont Drive, Au
gusta. Georgia 30907. (404) 860-4267. 

STRUCTURAL ENGINEER /Consul· 
tani/Failure Analyst/Expert Witness, 
Ph.D. in applied mechanics. Alabama reg
istered professional engineer. Experience 
in codes & standards, product liability, 
and failure analysis or industrial equip, 

ment and structures. construction. ,na· 
rinc. piJ>e.line. and pressure vessels. Na, 
1ional/ lnternational experience. Dr. Sa
muel J. Brown. E.E .. QED Corp .. P.O. Box 
1275, Crosby. Texas 77532. (713) 
328-5538. 

FORENSIC ENGINEERING Services 
- Registered Mechanical Engineer. AL. 
FL. GA, MS. Slip & Fall, Mechanical 
Failures, Accident Reconstruction. Con
struction. Rates and references on re
quest. Charter member, National 
Academy of Forensic Engineers. JAMES 
D. ANDERSON.JR., P.E .. P.A .. 9663 Hol
lowbrook Circle, Pensacola. Florida 
32514. Phone (904) 478-8208. 
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CLASSIFIED S 

All requests for classif ied ad 
placement must be submitted 
typewritlen and are subject lo 
approval. Alabama State Bar 
members are not charged for 
classified notices. however are 
limited to two announcements 
per year. Nonmember advert is· 
ers must pay in advance and 
will receive a complimentary 
copy of 11,e Alolx1111<1 lawyer in 
which the ir advertisement is 
published. Additional copies are 
$3.00 plus postage. 

RATES: 
Members: No charge 
Nonmembers: $30 per insertion 

of filly words or less 
$.50 per add ii ion al word 

DEADLINE S: 
Classified copy and payment 
must be received no later than 
1 he first day of Lhe month prior 
to publicat ion date, no 
exceptions. 

MA ILI NG: 
Send classified advertis ing copy 
and your check, made out to The 
Alabama Lawyer, to: 
Alabama Lawyer Classifieds 
c/ o J en Nowell 

· P.O. Box 4156 
Montgomery , AL 36101 
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(Co11ti111ird from /JOI!<' 371) 

TRANSPORTATION ACCIDENT re
construction: Land·Air·Sea·Rail; Recon· 
Struction Investigations conducted 
throughout the United States to provide 
accurate causation and analysis to the 
Judicial system and Insurance Industry. 
Registered Engineer - former State 
Trooper. Over 18 years experience: Court 
Consultant - Qualified Court Testimony 
- Causation Analysis - Claims Consul· 
tant - Expert Witness - Wrongful 
Charge - Proper Party Liability - Civil 
Liability Consultant - Products Liability 
Consultant. MEMBER: National Society 
of Professional Engineers - Institute of 
Transportation Engineers - ()TE Acci· 
dent Investigation Committee member) -
American Society of Safety Engineers -
AOPA Air Safety foundation. Philip IV, 
Stuart. P.E .. President, Interstate lnves· 
Ligations and Consultants, Inc .. 716 In· 
gleside Avenue, Tallahassee, Florida 
32303. (904) 222•7101. 

mjscelJan eous 

19 85 CLE CRUISE/Conferences on 
l.egal·Medical Issues - Caribbean, Mexi
can. Hawaiian. Alaskan. Mediterranean. 
7·14 days in Winter, Spring, Summer. Dis· 
Linguished professors. FLY ROUNOTRIP 
FREE ON CARIBBEAN. MEXJCAN & 
ALASKAN CRUISES. Excellent group 
Cares on finest ships. Registration limited. 
Pre-scheduled in compliance with present 
IRS requirements. Information: lntema· 
tional Conferences. 189 Lodge Ave .. Hunt· 
ington Station. New York 11746. (516) 
549,0869. 

ATTENTION MONTGOMERY law· 
yers: Lease space from experienced lawyer 
at reasonable rates. Benefits include 
mutual referrals. share library and con· 
lerence room and other amenities. Send 
short resume to George Beck, clo Baxley, 
Beck, Dillard & Dauphin, P.O. Box 5019. 
Montgomery, Alabama 36103·5019. 

BUILDING FOR SALE: Birmingham, 
designed, and being used for law offices. 
3100 sq. !t ., 7 offices, 4 baths, kitchen. 
large library - conference room, file 
space. conveniently located. on premises 
parking, exquisitely decorated. low inter· 
est mortgage is assumable. For more in· 
formation call:J. ReeseJohnston,Jr. or 
R.O. Hughes (205) 939·0670. 

LAW BOOK DONATIONS needed! 
Jones Law School at Alabama Christian 
College in Montgomery needs legal books, 
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journals. etc. Pick up can be arranged. 
Contact Kay Newman. 5345 Atlanta 
Highway, Montgomery, Alabama 3619:J· 
4601 or call (205) 27"2·5820, Ext. 147 (I· 
S00.824-4527 in Alabama). Acknowledg· 
ment will be made for tax purposes. 

pos itions offered 
AN EXPERIENCED TAX attorney to 
assume responsibility of a tax department 
in a gro,ving mid,size law firm in a n1et· 
ropolitan sun·belt city. Send resume to 
P.O. Box 241833, Memphis. Tennessee 
38124·1833. Inquiries will be kept 
confidential. 

COMMERCIAL REAL ESTATE at· 
torney to practice in medium si1.ed Mont· 
gomery firm. At least three years expe
rience in commercial real estate required. 
Salary commensurate with experience 
and academic credentials. Reply to P.O. 
Box 4524. Montgomery, Alabama 36103. 

MEDIUM SIZE LAW firm with large 
tax practice seeks tax lawyer with one to 
five years experience. LL.M. in taxation 
preferred. Strong academic record re
quired. Excellent salary and benefits. 
Reply to Hiring Partner, P.O. Box 55727, 
Birmingham, Alabama 352S5. 

(u, 11/i11ued from page 356) 

"When. as here. the evidence in 
question would inevitably have been 
discovered without re(erence to the 
police error or misconduct, there is 
no nexus sufficient to provide a taint 
and the evidence is admissible." 

Jn reaching that result. the Supreme 
Court reasoned that in these circum· 
sta nces, the societal cost of the exclu· 
sionary rule far out weighs any possi· 
ble benefit to deterrence that a good 
faith requirement might produce. 

Exclusion of physical evidence that 
would inevitably have been discovered 
adds nothing to either the integrity or 
fairness of a crimina l trial. Th e sixth 
amendment right to counsel protects 
against unfairness by preserving the 
adversary process in which the relia• 
bility of proHered evidence may be 
tested in cross,examination. 

SAVE 30-600/o 
* * * 

USED LAW BOOKS 
* * * 

• West • Lawyers Coop • Harrison 
• Matthew Bender• Callaghan• OUiers 

WE BUY - SELL - TRADE 

Law Book Exc han ge 
P. 0. Box 17073 

Ja ckso nville, FL 32216 
l -800-325-6012 

ll![iranda 's public safety 
except ion 

New York u. Quarles. 104 S.Ct. 2626 
Ouly 1984). Th e defendant was appre· 
hended in a store after a female ap· 
proached a police officer and advised 
that she had been attacked by a six foot 
ta ll black male wearing a jacket wilh 
"Big Ben" on it. She also told the of· 
ficer that her assailant was armed. 
The defendant fit the description and 
after he was arrested and handcuffed , 
the police officer asked him where the 
gun was.Thedefendant. before receiv· 
ing his Miranda warnings, answered 
"The gun is over there" and pointed to 
the place where il was ultimately dis· 
covered. The defendant was then read 
his Mirtmd11 rights. Al trial. 1he gun 
and the state ments were excluded from 
evidence. The Supreme Court of t he 
United States reversed: 

Justice Rehnquist, writing for t he 
majority. held that: 

"We believe that this case presents 
a situation where concern for public 
safety must be paramount to adher· 
ence to the literal language of the 
prophylactic rules enunciated in 
J\1iranda." 

Just ice Rehnquist explained the es· 
sence of the ru le adopted bi• the Court 
as follows: 

"We hold that on these !acts there is 
a 'public safety' exception to the re· 
quirement that Mil'(J1u/a warnings be 
given before a suspect 's answers 
may be admitted into evidence. and 
that the availability of that exception 
does 1101 depend upon the motivation 
of the individual officers involved." 
(Emphasis ours.) O 
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LEGAL PRINTING 
~ 

Legal and Financial Printers Since 1910 
Experienced, Dependable, Responsible, 

Confidential 

Prospectuses, Proxy Statements, 
Official Statements, Tender Offers, 

Indentures and Briefs 

BIRMINGHAM PUBLISHING COMPANY 

130 South 19th Street 
Birmingham, Alabama 35233 

Telephone: 205/251-5113 
Contact: Harold Fulton, Vice President 
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