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- Henry A. Leslie 
President and Chiel Executive Olficer 

Union Bank works closely wilh n1any Alabama 
atto111eys in the administration of trusts and estates. 

Ow· investn,ent capabilities have increased 
dramatically in Lhe past year by the add ition of a 
state-of-the-ait computerized &ystem. As Alabama's 
largest independent bank, we control aU our 
investn1ent processing within the Trus t Department to 
assure constant attention and complete confidentiality 
for your clients. 

We inv ite your questions about UrTion Bank's Oust 
services. Ow· experienced trust officers will be glad to 
cli.scuss any business , financial or administrative aspec t 
of the services we provide. 
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Tilley's 
ALABAMA EQUITY 

Second Edition 
by Nat haniel H ansford 

The :iuthor rt:ttncd his B.S. and LL.B from the Uni•'f:fliityofCcors1 11, his LLM . fro1111hc 
U11i\'t:rsity of Mic/11gan. /Jc is :, member of the .4mcric 111, Ccoq;ia , 1\/11bam.1, and Tusc;, IOOS/1 
B11r /\ ssocia1i'!f'S. Mr. Nansford is tbc .,uthor of numerous law review :mldcs nod he serves ns 
11 lt·c·1urcr for <,:LE. /-le hns ,1/so seivcd M 11 (ncufly, meti1/1C1' for tht: Al11b.111w Jutlicial C:ollcgc. N e 
Is ~11rrc11cly !yol=r of u tw for the University of /\/11b.1111n. 

N,1thanicl N.insford's revision or Tillcy's classic Lrcatis(, on Alabama cquily : Keeps intact !he origina l author's 
superb compre hensive tttatmcnt ; Brings this area up to date ; Rewrites the book's Lrcatmcnt to correspo nd with the 
Alaba ma Ru lc.s or Civil Procedure ; and Each cquiLable remedy i~ a scpar.uc chapter . o 1985 

For tlie pra ctitioner wh o needs to know abou t equity practice in Alabam a. 

Announ cing ... 

Regularly $45.95 
Special Introdu ctory Oller 

$39.95 

CANCER 
Causes an d Method s of T reatmen t 

for Trial Lawyers 
Eriology; Diagnosis; Nutrition; Thcr11pculic Mod.1/itics 

O 1985 
by J ohn R. McLaren, B.S, M.D . 

Thi s comprehensive NE W treatise was written by expert John R. McLaren , B.S., M. D .; Directo r of Rad iation 
Th era py, Robcn Winship Memorial Clinic for N.oplastic Disease , Emory Clinic; and Profossor of Radiology, 
Emory University School or Mcdicinc,Atlanta, Georgia. With contributions rrom numerous speciali s ts, CAN CER 
is a signiri cant source for non--0ncologis1s, both legal an d medica l. 

The book covers causat ive factors, nuLrition, patho logy, imaging or cancer, surgical treatment, radiati on therapy, 
chemoth erapy, hypc:rthcrmia, immunolhcrapy, ond pediatric oncology. It contains over 100 illusll",1tions, gra phs 
and tables. Glossaries appear in selected chapters and at !he end or !he book. Frequent cross-rcfcrcncxs arc made 
to relevan t illU$1rations and $CC.,"lions. All or these featu res arc dcs,gncd 10 da riry the discussion 30d facilitate 
compreh ension or !he subject which is very impon ant for this quic kly developing, apposite ricld. 

With CAN CER as a tool, you will bcreprc scmin g your client from the most knowledgeab le, up -to-date position 
possible - an ndvanLage you can't afford 10 pass up! 

Regul arl y $99.95 
Special Introductory Offe r 

$89.95 

For fast, effici ent serrice call our toll-free WA 1S: ~•t 
1-800-241 -3561 
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Tresideqf 's 
Ta~e 

The Alabama Sta te Bar recently lost 
one of the finest members of your 
board of bar commiss ioners to high ju· 
d.icial office. I refer, of course, to Gov· 
ernor Wallace's recent appointment of 
J. Gorman Houston, Jr., of Eufau la to 
the Alabama Supreme Court. Justice 
Houston will be a g reat judge and a real 
friend of the bar. 

ln describing the approach he would 
br ing to his jud.icial work, Ju st ice 
Houston at his investiture referred to 
the foreword to a recent edition of 
Yankee from Olympus, the noted book 
about Justice Oliver Wendell Holmes. 
In that foreword the author reflected 
on the fact little ment ion was made in 
the book about Justice Holmes ' 28 
years on t he highes t court of the State 
of Massachusetts because t hose years 
would be of litrle general public inter · 
est. Justice Houston thoughtfully ob
se rved that many of the issues con
fronting the Alaba ma Supreme Coun 
involve mat ters of little general public 
interest, but, as Justice Houston sa id, 
those matte rs which do come before 
the court are mailers of the most 
pressing interest to the parlies to the 
case. There is a message there for all of 
us in our daily, somet imes routine, 
practices. Those matters emrusted to 
us are perhaps of lilll e interest to the 
public. but they are vita l too ur cliems. 

Ju stice Houston pledged to us his 
most prayerfu l considerat ion of all 
cases. of whatever kind. Further, he 
pledged the timely resolution of those 
cases, recognizing that just ice delayed 
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indeed can be just ice denied.ram su re 
all members of the Alabama State Bar 
join me in wishing Ju stice Houston 
many fru itful years in this important 
judicial office. 

You recent ly hear d from me regard
ing our legal malpractice insurance 
cris is and the alternatives your bar in· 
surancecommittee is considering. One 
such alternative is a bar-related insu
rance company. Cathy Wright of Bir
mingham attended a meeting of the 
National Association of Bar Related 
Insurance Companies to obtain infor
mation on t hese program s. To start 
our own capt ive company would be a 
massive undertaking. but itappa remly 
ha s succeeded elsew here. We will con
tinue to investigate every possibility 
and keep you curren tly informed of 
developments . 

One of the things that has pleased 
me greatly this year has been the 
broadbased enthus iasm and commit· 
ment made by our members who give 
so generously of their lime and talents 
to our many committees an d task for
ces. l have had the opportu nity to at· 
tend and participate in a significant 
number of the committee and task 
force meetings, but conflicts (usua lly 
bar-related), unfortunately, have kept 
me away from others. l assure you 1 
persona lly apprecia te the hard work 
and dedication of our members. I out· 
line below only a few of the many activ
ities presently und er way. 

The Task Force to Evaluate Pro
posed Revisions to the Constitut ion of 

NORTR 

I 901. curr ently chaired by Professor 
Charles Cole of the Cumberland School 
of Law, was or igina lly constituted to 
consider revisions to the entire consti · 
tution. However, following an in-depth 
ana lysis and discussion of the various 
approaches lo its work this year. the 
task force decided to concentrate its 
energies on the following four subjects: 
local govern ment, Conra d M. Fowler. 
Lanell, cha irman; finance and taxa 
tion, Lawrence Dumas, Jr., Birn1ing
ha m, cl1airman ; and, legislative and 
execut ive, Joe Calvin, Decatur , cha ir
man . The legislative and execut ive 
subjects were combined because of the 
necessary interp lay between these co
ordinate branches. The subcommittees 
plan to meet one or more times before 
another plenary session of the task 
force December 6. 

The Permanent Code Commission, 
under the chairmanship of Wilbur G. 
Silberman, has undertaken as its pri· 
mary responsib ility this year an anal
ysis of ihe ABA Model Rules of Profes
siona l Conduct and a compariso n of 
the ABA Rules to our current Code of 
Professional Responsibility. Your com· 
mission will be giving the A.BA Rules 
careful considerat ion as there are be· 
nefits to uniformity; however, the com· 
miss ion will not [eel bound to 11r0Jl0Se 
any ru le it considers inappropriat e for 
Alabama practice . 

In addition toitsot her projects, your 
Committee on Professional Economics 
proposes to ha ve the bar sponsor a 

(Co111i11ued 011 page 294/ 
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6Executive 
6Director's 

~port 
HAM.NER 

'I know you don't ... but ... '' 
The above phrase usually follows 

f nendly greetings from numerous 
callers as the date approaches for the 
bar examination resulis. I wanL to ex· 
plain our position or nOL giving out an 
examinee's results on the exam to 
other than the examinee - and then 
only in writing. 

Our rules require that the examin· 
ers report their grades no later than 
September 15 for the July bar exam 
and April 15 for the F'ebruary bar 
exam. We have one full·Lime and one 
part,tnne staff member to handle all 
the paperwork, including the posting 
and checking of all grade sheets for an 
average or 385 examinees. These re
sults are forwarded to the national 
testing center for combining of essay 
scores and mulListate scores to obtain 
ihc final results. Depending upon the 
workdays and the mail service. this 
process can rakefromseven to JO days. 
Once the results are returned to our 
office. we then have to process an av, 
erage of 385 leuers to examinees. post· 
ing individual scores for failing candi
dates. 

One does not lightly send out a letter 
arrecting so significantly the life of an 
individual without making every ef. 
fort to insure it iscorrect. lnformingan 
applicant of t be failure is a most un· 
pleasant task - even in writing. Most 
do not believe it, and many are "sure 
Lhcre is a mistake." 

Contrary to rumor. the bar results 
are made known at the earliest possi· 
blemoment; we like to get these results 
ouL o( our office as soon as humanly 
1>0Ssible. 1 have not forgotten the anx
iety I felt in 1965, and no one sbould 
endure that wait any longer than abso
lutely necessary. 

My concern always has been. and 
remains, the interest oft he individual 
examinees. l know each is anxious to 
begin the practice of law and obtain a 
license just as soon as the results can 
be obtained. I also am aware that Mar· 
linda/e,Hubbe/1 closes its annual edi· 
tion September 30, and for this reason. 
we endeavor to get the results out in 
order that new associates may be listed 
in a finn's biographical sketch in Mar· 
1r'11dale. We also are cognizant that a 
number of individuals are awaiting the 
results of the bar examination to begin 
activeparticipaLion in a firm's pending 
case or, in some instances, obtain their 
commission for one of the armed forces' 
legal branches. In short, there are 
many deadlines where time is of cs· 
scncc. and each examinec is affected in 
an individual way. 

It would be most pleasant if all the 
ney,'S was good and I could announce to 
one and all that each applicant who sat 
for the bar exam bad been successful. I 
could stay on the telephone all day 
conveying this happy news. The deci· 
sion not to give the results over the 

telephone is to protect the applicant 
who is not successful. I know from 
rather lengthy experience that a fail
ing applicant wants to receive the re
sults privately. I feel these applicants 
arcentilied to this measure of privacy. 
Likewise. I feel the applicant is entitled 
to know the good or bad news before 
anyone else. 

The joy of opening a passing letter is 
a lifetime memory. I st ill recall that 
experience most pleasantly. Unfortu· 
nately. l also recall vividly the expe, 
rience of one failing applicant who was 
thoughtlessly extended sympathy by a 
wcll,meaning friend who had seen the 
cenified list or names after it was 
properly transmitted, but before the 
applicant bad actually received his n<r 
tice. Thi s one experience was enough 
for me to know the personal nature of 
the notice- particularly for the failing 
candidate. 

I likewise know that there is a sin, 
cere interest on the part of friends and 
family members who really are "afraid" 
to ask the question of the applicant 
who has taken the bar exam and who 
may not have made known the results . 
I certain ly would not want to ask an 
applicant if he or she passed the bar 
exam and have that applicant tell me 
(l( a negative result. F'or this reason, I 
can appreciate the position of one who 
would rather ask another individual 

(Cottti1111td 011 page 290) 
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(From page 289) (o \f J 
than the applicant, but again, !feel the 
personal nature of the bar exam die· 
tat es the applican L should be Lhe per· 
son to make known the resu lts. 

Once the result s have been mailed to 
the applicant, we allow 48 hour s for 
the app licant's letter to be delivered. If 
an app licant calls after that t ime and 
has not received his or her letter. we 
will give the resu lts to that applicant 
over the telephone. People have called 
the oUice and posed as applicants in 
order to obtain lhe results, but through 
our identificat ion sys tem we are able 
to screen such imposters. I have been 
asked to "p lay a joke" and send a pass
ing applicant a failing letter. This. of 
course, is a ridiculous request and 
would never be granted . 

The applicant who is a child, s ibling 
or relat ive of a lawyer presents a per· 
sonaJ dilemma. I know the joy the pass· 
ing of an applicant can generate within 
a family. Likewise,! know the sadness 
family members feel when there is a 
negative resu lt. Through the years, I 
have asked both lawyer and non-law· 
yer re lative s if t hey would have pre
ferred to know in advance that an ap
plfcant had been unsucce ssful. Th e 
answer is almost universa lly "no." In 
any event, such advance notice might 
be a mere 24 hours. 

The only light moments we expe
rience near result s time are provided 
by the increasing ingenuit y of those 
seeking to learn in advance if an app li
cant has passed. It seems no one ever 
wants to know if a person has failed 
the bar exam. Thes e d ifferent aui
tudes best exemp lify our di lemma. 
The pressure exerted as lheannounce
ment approaches has increased as the 
number of examinees has increased 
and as friendships and working rela, 
tionships have grown. I am uncomfor · 
table and, candid ly, do not like being 
placed in the position of having to tell 
assorted bar leaders . bar member s 
and dear friends that I cannot give 
them a "sneak preview.' ' I would ap· 
preciate your considering the facts 
noted above and not placing us in a 
position of having to tell you no. The 
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procedure we follow is reviewed by our 
bar examiners and, in the past. it has 
proven to be in the best inter est o( all 
concerned. 

Know that we will continue to do 

everything in our power to insure the 
results are properly reached and made 
known to applicanL~ al the earliest 
possible moment. D 

- Reginald T . Hamner 

Alabama State Bar 
-.,ErT. or J 'lF.lCERS 
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crhe Pirst c:Jlmencmi 

Serving the Nation's 
Legal Profession 

T he hi Mone counhousc at Lapeer, 
Michigan wu, "1rendy lifty years old 

when the comp:iny that w,,,; to berome Hr..t 
Americnn Title wa, founded back in 1889. 

Today. First Amcrlcnn is the Mtion s third 
lnrgcs1 and services the lcsnl profession 
or Michigan and the nmion with the s,unc 
spirit. the s,,mc dedicntion 10 uccurncy and 

promp1ness that has earned 11M, firm n nearly 
ccmury old repullltlon or cxccllcncc. 

If your 1ille needs arc ,n Lopccr . reach 
no1ionwidc or fur off plncei like Guam. 
Puerto Rico or 1hc Unilcd Kingdom. ca ll 
1hc office nea r you ••• ge1 1he First 
American Spirit ! 

First American Title Insurance Company 
STATE OFFICE: 1529 FOURTH ST.. NEW ORLEANS. LA 70115 • (504) 89S..9911 
NAT IONAL HEA.OOUA RTERS t i• E . F IFTH S T .• SA"'TA .\NA , CA 92701 • (714) S58,3211 

SERVING TITLE INSURANCE NEEDS THROU GHOUT THE UN ITED STATES 
Affiliated with n,e First Americnn Financial Corporation 
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Gffriefs 
New app ellate han dbook 
pres ented 

Alabama Supreme Court Just ice 
Richard Jones presented a copy of 
the new Alabama Appellate Rand· 
book to officials al Cumberland 
School of Law, Samford Univer· 
sity, before traveling to Washing· 
ton. D.C., to present a copy Lo 
members of the United Slates Su· 
preme Court. As a member of the 
executive committee of the Ameri· 
can Bar Association's Appellate 
Judges' Conference. Judge Jones 
had been responsible for develo1>
ing the Alabama handbook. He 
was assisted in the effort by Cum
berland faculty and students. In 
ceremonies July 5. Jones and rep
resentatives from the other 49 
states presented copies o[ their re
spective handbooks to the nation·s 
highest court. The book will be 
available to Alabama lawyers 
through Cumberland's Office of 
Continuing Legal Education. 

Chie (Ju stice C. C. Torb ert 

Torber t elect ed vice 
pr es ident 

Alabama Supreme Court Chief 
Justice C.C. Torbert.Jr .. has been 
elected first vice president of the 
National Conference of Chief 
Just ices. 

The tonference is composed of 
the highest judicial officer of each 
state of lbe United States . the Dis· 

Cumbe rland Dean Parham William s. lorm er Dean Brad Bishop , continu ing 
legal education director Pat.sy Thomley and Supr eme Court Ju st ice Richard 
Jon es 

trict of Columbia, the Common· 
weallh of Puerto Rico and lhe U.S. 
Terr itories. 

Torbert has been a member of 
the conference sinte he became 
chief justice in 1977. 

Massachusetts Chief Justice 
Edward F. Hennessey was elected 
president of the conference and 
Maryland Chief Judge Robert C. 
Murphy was elected president· 
elect. Washington Chief Justice 
James M. Dolliver was elected se
cond vice-president. 

Torbert has served on the con· 
ference·s boaJ·d of directors since 
1980. The election of officers was 
held at the conference's annual 
meeting in AugusL in Lexington, 
Kentucky. 

Birmin gham law ye r 
se lecte d chairman ABA 
Litigati on Sec tion 

N. Lee Cooper, a partner in the 
Birmingham law firm of Maynard. 
Cooper, Frierson & Gale. P.C., re
cently became chairman of the 
American Bar Associat ion Section 
of Litigalion. 

With nearly 45,000 members, 
the section is among the largest 
components of the 315.000-member 

N . Lee Cooper 

ABA. It is comprised of lawyers 
who try both civil and criminal 
cases in court. representing either 
plaintiffs or defendants. As chair· 
man for a one-year term, Cooper 
will lead the section in creating 
new educational programs and 
materials for its members, and in 
developing or commenting on poli· 
cies proposed for the association 
at-large of particuJar interest to 
seclion members. 

NooemlJe,-1985 



Cooper served on the S..'Ction go
wmmg council from 1975 to 1982 
and also is a member of the asso
cia1 ion's policy·making I louse of 
Delc:gmes. heading 1 he Alabama 
dcl1,gation to the •122·mc:m ber 
house si nee 1980. 

Cooper is a past president of the 
Young Lawyers' Sccuon of the 
Alabama Bar Assoc1at ,on and a 
Jlaijt ..ecretary·treasurer of the 
B1m1ingham Bar Association. He 
nlso serves as a truswe of the Ala· 
banrn Law School Foundation. The 
Alabama Bar Associu1 ion pre
SCnt<.'CI him with it5 Award or 
Mcnt for 1976. 

Gorman ll oU!4ton 

Hous ton app oin ted to 
Alabama Supre me Court 

The newest justice of 1 he Ala· 
bama Supreme Court ib James 
Gorman Houston.Jr .. who was 
sworn in October 7 in Montgo
mery. Houston was chosen by 
Cov. Wallace to succt,ro Justice 
Eric Embry, who retin.'<I due to 
hl'ilhh problems. 

llouston is a native of Eufaula. 
Alabama, and a graduate of Au· 
burn University. lie also gradu· 
ated from the University of Ala· 
bama School of Law and has been 
m private practice since 1960. 

Justice Houston is a member of 
the American. Alabama and Bar· 
bour Count)' Bar Associations: 
was past president of the Barbour 
Coumy Bar Association: was a 
swte har examiner: and is a mem· 
bcr of the board or bar comm is· 
s,oners. third circuit. In addition, 
Houston is a member of the Law 
lnMitute Committee on Recorda· 
I ion of Conveyances. 

lie is married to lhe former 
Marthur Martin or Clayton, Ala· 
l)ama, and they have l wo children. 

Alabama na tive chos en 
J udg e Advocal e Gene ral , 
USAF 

An Alabama na1ive was ap· 
pointed recemly judge advocate 
general or the United Slates Air 
Force. Maj. Gen. Roberl W. Norris, 
originally from Birmingham. su· 
pervises a staff of 130 Air Forre at· 
tomcys in the PentagOn and as the 
senior military lawyer m the 
USAF, he has over 1,300 mili1ary 
lawyers and almost 200 civilian 
lawyers under him. 

Norris grew up in Birmingham 
and received his undergraduate 
degree in business administration 
from 1he University of Alabama. 
There he also received his law 
degree. 

Upon graduation from law 
school, Norris began his career in 
the Air Force. Afler a brier stint 
working with his father (1957-59) 
he began his rise to his present po
sition. In November 1983. he as· 
sumed the duties or Deputy Judge 
Advocate General, USAF. 

Norris is married to 1he former 
Martha Kat herine Cummins of 
Woodlawn, Alabama, and they 
have two children. 

Judge Advociuc (~cncrul 
Robert W. Norri• 

Faulkner gra duat es firs t 
para legals 

Faulkner Uni\'Cr.ill)', formerly 
Alabama Christian College. gradu· 
au)(! its first paralegal cla,s Sep· 
tcmber 20. This class consis1cd of 
nine financially disadvantaged in· 
clividuals whose training was paid 
for under the federal Job Training 
Partnership Act. 

l.awyers interested m interview· 
mg one of these paralegals an: 
urged to call Wayn~ Harvell, di rec· 
tor of career development. al 272· 
5820, extension 145. Montgomery. 

Top Medical Experts 
Free Case Evaluation 

1'hc odds "g.1i11~1 you winning. your 
n1cd1cnl malpmc1icc hCIIOrt unaided. 
•r.: •ln10SI 3 10 I 

Th< odds •n, bc1ier th:ln S 10 I th.11 
yau .. ,11 w,n 311)' <ll>C clccm<d 
mcnwnoos b} JO.MD, 

Whatever l""' need, •. JO.MD has 
the cipcn..~. bacL .. up "'(rvlccs, and 
r, 1y n1i:n1 Options 10 ~UII )'OU Ond 
your clicn1. Our co1npcn~1111nn Is 
dlrec1ly n:la1cd 10 our 1'UCte)!\ in 
hc:lp1ng you 

JD.M D PlCKS UP T HE 
..:N'rIR E MEDICAL SIDE 
OF YOUR CASE AN D 
LEAVf:S YOU TO Wll AT 
YOU DO BEST- T HE l, AW. 
TH AT' S TH E WI NNING 
COM BINATI ON. 

For our complecr hn,chure ra1J 
our 1.011-rrct nu,nher today 

1-800-225-JDMD 

MEDICAL EXPERTS 
Medical and Hospital 

Malpracllco 
Personal Injury 
Product Liability 

1650 Board Certif ied highly 
qualified medic.al experts in all 
specialties. nationwide and 
Alabama, to review med ical 
records and testify. 
We review, approve ond gua,. 
nntee all reports . 

Flexible fee opUone from S150 
Financial asslstonco : Alabama 
Bar and ASA approved 
Experience: 10 yea,.. • nd 
9.000 cases for 4.000 "8hsfiad 
attom ,eys. Loca l rcfarences . 
F'REE books by un, one with 
foreword by Molvln Belli. 
FREE telephone con5ultations 
wfth our ft1odlc.nl Directors . 

The Medical Quality 
Foundation 

The Americn n Board ol 
l.fedical-Legnl Consultants 

[703) 437 .3333 

TOLL FREE 
1-800-336-0332 
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' •))., CfC (Fntmf)age288) ,., 
qualified law office consultant who 
would agree to provide law firm con· 
suiting services. primarily to small 
firms and solo practitioners. on a rela
tively inexpe.nsive basis. David Aren· 
dall, the chairman of Ibis committee, 
Reggie Hamner and (already have met 
with one such consultant and intend lo 
interview others. 

Dennis Balskeo f Montgomery is the 
chairman of the Indigent Defense Com· 
mittce. Through his leadership the bar 
has obtained a grant from the ABA 
Standing Committee on Legal Aid and 
Lndigcnt Defendants for the purpose of 
implementing a program to recruit and 
train volunteer counsel to represent 
indigent death-row inmates whose law· 
yers have withdrawn from their cases 
afler completion of unsuccessful direct 
appeals. The program will be directed 
primarily toward recruitment of law
yers from larger firms. The first train 
ing session will be conducted December 
14-15 in Birmingham. in conjunction 
with the presentation by Chief Judge 
John Godbold or the first "Clarence 
Darrow Award" to a volunteer lawyer 
who has provided representation to an 
indigent capital defendant. This is a 
mos1 important effort. At-rue crisis si
tuation exists for the 70.plus death
row inmates. 

The Task Force on Citizenship Edu· 
cation is chaired by Frank James of 
Birmingham. ltssubcommitteeon post 
high school educa1ion. chaired by Car
ney Dobbs of Birmi ngham. has been 
working with the Administrative Of
fice of Courts to insure that juror slide 
prcscnta1ion s are available in all cir· 
cuits in this state. The subcommittee 
has also recommended and the AOC 
intends to suggest enthusiastically to 
each court in the state that the court 
submit an annual "State of the Judi· 
ciary" report to the appropriate go
verning body of the city or county 
where it sits. 

The Youth Education Subcommit
tee. chaired by Chris S. Christ of Bir· 
mingham, has determined it wou ld be 
appropriate for lhcstatc bar to monitor 
and have inpu t into t hose portions or 
the social studies curri culum in state 
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schools relating to the law and our le
gal inslitutions. The subcommittee is 
in the process of making arrangements 
with the Alabama State Department of 
Education to accomplish this. 

Harold Speake of Moulton is chair· 
man of the Committee on Programs, 
Priorities and Long,Range Planning. 
Its first priority is to bring the state 
bar's data compi lation, record-keeping 
and word ·proccssing capabilities up lo 
present standards. For example . your 
stale bar currently has no word · 
processingcapacity. Wesimplycannot 
continue to operate as we have in the 
past. The committee is studying the 
purchase of a computer and software 
packages, and I hope we can report 
progress 10 you in the near future. 

Pursuant to the requests of many of 
you, particularly those of you in the 
more urban areas of the state. l have 
asked the Committee on Lawyer Pub, 
lie Relations. chaired by Anthony Cicio 
of Birmingham. toexplorealtemativcs 
to the present method of advertising 
public censures. We all believe in the 
vigorous enforcement of our discipli
nary rules and in the implementation 
of sa nctions where appropriate. How· 
ever, a number or you apparently feel 
the advertisements as they currently 
are carried are detrimental to the bar 
as a whole. The comm ittee will con
duct a study o( this question and report 
to your bar commissioners. l know 
both the committee and the bar com· 
missioners would appreciate your 
thoughts and recommendations on this 
subject. 

The important work of the Commit · 
tee on Governance or the Alabama 
State Bar continues under the able 
leadership or Gary Huckaby of Hunts
ville, its cha irman. As you know. sig
niricant changes in our governance 
structure were approved by your board 
of bar commissioners last summer. 
Their implementation now depends on 
legislative enactment. Bills are being 
prepared to be introduced in the 1986 
regular session. The committee con
tinues to study thequestion of whether 
the bar should be organized under the 
Alabama Legislature, as it is presently 
organized, or whether the bar should 
be organized under the Alabama Su
preme Court. This is obviously an 
issue demanding thoughtfuJ, deliber· 

ate considera tion. 
Last year your Task Force on Judi· 

cial Evaluation. Election and Selection 
was chaired by Fournier J. Gale, m. of 
Birmingham. The committee recom· 
mended and the bar commissioners 
approved legislation designed (i) to 
create an Alabama judicial appellate 
nominating commission 10 (ill vacan· 
cies on Lhc appellate courts of this state 
(much as is now done in several of the 
larger cities) and (ii) to provide for the 
non -1iartisa n election of judges. T he 
legisla tion was in1roduced rather late 
in last year's regular session and was 
not pursued actively. Thi s year, under 
the chairmanship of Ralph Knowles of 
Tuscaloosa. the commillee is examin
ing the political aspec1s of these two 
matters with a view toward finding 
the best approach to take with the legis
latu re and other political leaders. 

Eugene Stutts of Bim1ingham has 
chaired a subcommittee looking at the 
desirability o( judicial evaluation and 
potential methods of evaluation. The 
subcommittee worked long and hard 
on thi s and intends to pursue Lhis 
rather sensit.ive matter diligently and 
carefu lly. 

Many of the goals we wish to ac· 
complish as a bar depend on the Ala· 
bama Legislature. Your immediate past 
president. Walter Byars. graciously 
has accepted the responsibility of chair
ing the Legislative Liaison Committee. 
He will undoubtedly becallingon many 
of you for your help this year, particu · 
larly in setting up a key-man legisla , 
Live system around the state. 

I cannot close my comments about 
the legislature without saying every 
member of our bar owes a debt of grati 
tude lo Lt. Governor Bill Baxley and 
House Speaker Tom Drake for their 
invaluable assistance. Likewise, Rep. 
resentatives Jimmy Clark and Jim 
Campbell in the House and Senators 
Hinton Mitchum and John Teague were 
most helpful to the bar. We simply 
could nOL have accomplished a number 
of things without their help . 

Several of our members have 
achieved significant nation al rttogni
tion for their work. As has been pre
viously mentio ned in this publication, 
Fred Gray or Tu skegee is the president 
of the National Bar Association. Also, 
Julian Buller of Hunt sv ille is president 

Noucmbcr HISS 



of lhe National Association or Coun1r 
Allomeys. Lee Cooper or Birmingham 
is chairman or 1he Li1iga1ion Section of 
1 he American Bar Assocm1 ion and Gary 
Huckaby of Hunlsvillc is the imme· 
diale pasl chairman of the Standing 
Comrniltec on Lawyer Referral and In· 
formal ion Service or 1he American Bar 
Association. 

In closing. you should know your 
Committee on Lawyer Advertising is 
working with the Alabama Supreme 
Courl regarding constitutionally per· 
missible res1rain1son lnwyeradvertis· 
ing. However. it seems to me that. 
whatever lite Uniled States Supreme 
Cour1 ultimate))' holds regarding law
yer advenising, as a mnttcr of profes
sionalism, we should no1 push to the 
outer consti1u1ional limits. We are a 
learned profession. and that carries 
with ii the burden and responsibility of 
self-restraint. We cannot and should 
not let our profession descend to the 
level of measunng professional suc
cess by what a lawyer has or what he 
earns rather than by what he does. D 

- James L. Norlh 

Start getting rea,dy ... 
for the 1986 Midyear Conference 

March 19 and 20! 

Where there's a will ... 
Now there's an easier way. 

AmSouth Bank's new Will and Trust Form Book provides a complete and 
up-to-date compilalion of will and lrl.lst forms lo make your fob easier and 
faster. In addit10n, extensive commentaries are helpful in the design and 
implemenla!JO!'I of various estate plans. These forms rellec1 EATA, TEFRA 
and recen1 revisions 1n the Alabama Probale Code and w1'1 be updaled , 
periodically to IOSUfe CO!ltrung accuracy 

To order your set ol Will and Trust Form Books. send your check for: 
$95.00 payable 10 AmSouth Bank N.A to lhe Trust Division at any or the 
addresses below. or contact the AmSouth Es1a1e and Trust Planning 
Represenlalive In your area. 

AmSouth Bank N.A. AmSouth Bank N.A. 
P 0 . Box 1128 P. 0 . Box 389 
Anniston. AL 35201 Gadsden. AL 35902 
236-8241 543-3000 
AmSouth Bank NA AmSouth Bank N.A. 
P. 0. Box 11426 P. O. Box flJ7 
Birmingham. AL 35202 HunlSville, AL 35804 
326-5390 AmSouth Bank N.A. 
AmSouth Bank N.A. P. 0. Box 1628 
P. 0 . Box 1488 Mobile. AL 36629 
Deca!l.if, AL 35601 694-1575 
35.l-0941 

AmSouth Bank NA 
P. O Box 11:IJ 
Dolhan. AL 36302 
793-2121 

AmSouth Bank NA 
P 0. Drawer 431 
Montgome,y. Al 36101 
834.9500 
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llou-.1011 L'ount, Bnr \s-.odatinn 

The Hous ton Coumy Bar Association recent ly held its 
annual banquei and insta llation or officers at the Dothan 
Coumry Club. Newly elected officers for 1985-86 are: 

Pres ident: 
Vice Pres ident: 

Secretary: 
Tr easur er: 

J. 1-lumley Johnson 
Edward Jackson 
Charles H. Mc.Dougie, Jr . 
Charles Amos 

llunt-.\ ilk· :\ln<l.i-.on lount) lJnr \-.-.oduuon 

At the August meeting of the Hunt sv ille-Madison Count y 
Bar Association. the following officers were elected for the 
1985-86 year: 

President: 
Preside.nt-elccl: 

Secretary: 
Tr easu rer: 

James T. Tatum. Jr. 
Herman Watson, Jr. 
John May, Ill 
Joe W. Campbe ll 

\lo Cg-omH\ Count~ Bur ,\..,,oda111,n 

Th e Montgomery Cou nty Bar Association announces 
that it will sponso r the following Continuing Lega l Educa· 
tion seminar: 

OATE: 
TIME: 
CLE CliEDIT HOURS: 
1.0CATION: 

'f'Ol'ICS: 

COURSE FEE: 
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December 6. 1985 
9 a.m.,it:45 1>.m. 
6.6 

First Alaooma Bank 
4th Floor Auditorium 
8 Commer~ Street 
"Medical Malpractice" 
"Toxic Waste Disposal" 
"Products Liability" 
"Coverage Questions in r nsurance 

Contracts" 
MCBA Members - No charge 
Non-members - $50 

MCBA is recognized as an approved sponso r of Conti nu
ing Le1,,al Education seminars by the Mandatory CLE 
Commission of the Alabama State Bar. This a ll-<lay se
minar is free to MCBA members and will provide many 
lawyers an opportunity to complete their 1985 CLE re· 
guirements by the December 31 deadline. Partial CLE 
credit is a llowed for t his seminar, and partic ipam s may 
report t he num ber of hours actually anended du ring any 
part of the day. 

The Trust Department of fir st Alabama Bank gener · 
ous ly has offered to provide the facility for the seminar as 
well as coffee and soft drinks. Due to limited 1>arking avail
ability in the F'irst Alabama Bank deck, those auending are 
requested to 1>arkat Lhe Montgomery Civic Cente r. wh ich is 
one block away and has amp le parking. The cost is $1.<lO for 
Lhe entir e day. 

Lunch is from I 1:45-1:30 and is "on-your-own." Arrange · 
ments have been made with t he Elite Lo reserve either the 
downstairsdiningroom on t he right or upstair s , depending 
on the number of reservation s. so those who wish can eat 
together there. We will have a sign-up list at registration on 
the morningoflheseminarforthose who wish to eat at Lhc 
Elite. 

MCBA requests those wishing to attend pre-register Cor 
planning puqJoses, but pre-registration is not required. For 
a pre-regist rat ion form or more informatio n call Dot Wilson 
al the MCBA office, 265-4793 or write MCBA, P.O. Box 72, 
Montgomery. Alabama 36101. For those who do pre-register 
and are unabl e 10 attend. a cancellat ion would be great ly 
appreciated. 

I u-.c.Jl<><, .. a lount~ 0Jr \,-.m :i:ition 

Recently elected officers or lhe Tusca loosa County Bar 
Associat ion for 1985-86 are : 

President: 
Vice President: 

Secreta ry IT reasurer: 
Executive Commill ee: 

Paul Skidmo re 
Ralph L Knowles, Jr . 
W. Cameron Parsons 
Christopher L. Mcilwain 
C. Dela ine Mountain D 

Tu sca loosa Co. Bar Association: (left to rig ht) Ralph C. 
Burroughs. past pre side nt; Paul Skidmore. preside nt; 
Ralph L Knowle s, Jr .• vice presi den t; W. Cam eron Par· 
so ns, secretary / trea sur er; Chri stoph er L. Mcflwain. ex 
ecutive co1no1.ittee: and C. Delaine Mountain, execu1ivc 
committ ee. Members of the exec utive commiue e not pic
tured are Claud e M. Burns , Dani el C. Lem ley, Jo seph G. 
Pierce and Robe rt V. Wooldridg e, il l. 

November 1985 



Administrative Office Report 

ll has been scvcn1I years since 1hc 
Adm1nis1raliVl· Office of Cour1, has 
communicated to you 1hrough The 
Alabama IAt<')'l'T . To perform our Stal· 
utory duties :ind re;,ponsib,litics, our 
1>rimary lines of communica1ion arc 
wi1h lhcjuclgcs. clerks and coun -sup
llOrl 1>ersonncl I hroughout 1he Malt. 

We. however. fully rccogmzc and 
appr,<iatc 1h;,ccn1rnl role tha11hc at· 
torneys of Alabama play in 1hc ;,131e 
l'Ourt system. We also realize changes 
111 case proccs8ing procedures. juror 
1>rocedures and court forms h.ivc a di· 
rccl 1mpac1 on your law pracucc. 

Because of our umque relauonsh1p, 
11 1s c.>:lrcmcl)· nnportant 1ha1 :t IX'r· 
mancnt line or communication bl: cs· 
tttblishcd bc1ww 11 1 he Alab;una State 
Har and I he AOC. To 1his end. Robcn 
t\. lluffaker. ,otlllor of The il/01!11111/1 
l.111v.1·~r. ha.~con,,.;n1ed 1oprov1dc~pace 
m your Journal so we may keep )'OU 

a1>pnsedor 1ssucs1md 1>rograms w11hin 
I he ,ourt s w h ,,h 11rc or consequence w 
you. 

While some or you are aware of the 
acti\•iiies of 1hc AOC 1hrough )'our 1n
,·olvemen1 \\ 1th .upremerourt andJu
dkial Study Commission commiuecs 
and Lhrough contncl wi1h our otnff in 
1hcir work wi1h local courts, many of 
you probably do nol know e.xactly who 
we are or what we do. 

The AOC provides the business and 
administrative runc1 ions for 1hc court 
system al Lhes 1me level. Amongo1her 
things. § 1<!·5· 10, Clxle of Alt1b1111w, 
1975. providl'i> that the AOC is to 
"cvalua1e the prnctice and procedures 
of 1 he rouris ... prescribe admmis1 ra· 
1 i,·c and busine:;s melhods, sysLcms. 
forms, and rl>cords ... (and 10) make 
rl>commendations rorlhe improvement 
or 1hcoperations of 1he UnifiedJudicial 
System." As these examples 1ndica1e. 
ii 1s our responsibility to work wuh 
your local officials 10 ensure the court 
system operates as eHlcienLly and cost 
cff1.-c1ively as pos~ible. 

by 
Allen L. Tapl ey 

In accomplishing our staLutory re· 
sponsibllities, the AOC is organized so 
as to concentrate its effons in the fol, 
lowing areas: 

• Case manag e mc n1 - Assist· 
ance is rendered 10 municipal, dist rict 
and drcu i1 courts Lo expedite the now 
ofcases through the courts. This work 
may involve establishing case process· 
ing goals or developing case moni1or
ing s)'hltms (both automated and 
nonau1oma1ed). 

• ,Jury mt\nagem cnl - Through 
our central computer system. the AOC 
annually issues over 72.000 summons 
to jurors who participate in the one
stepq ualification and summoning pro
gram. Locall)'. staff personnel assist 
judge;; in minimizing juror costs by 
telephone call-in devices and juror pool· 
ing techniques. 

• Reco rds ma nagc mcn1 - Ala• 
bama ,~ ont: of the few ~tatc coun S)'$· 

tems that has a re1c1111on and des1ruc· 
tion schedule for its court records. 
Aside from dcs1roying unnecessary re
cords. micrographic centers are located 
in Bimungham, ~lobile and Montgom· 
ery for 1he purpose or microfilming re
cords which must be maintained 
pennantnt ly. 

• Accountin g- We are respom,i· 

blc for preparing 1he budget for the 
Unified Judicial System, monitoring 
all judicial cxpcndi1ures, purchasing 
all supplies and equipment. inventory· 
mg all court property and processing 
all court payrolls. 

• Per sonnel - The AOC provides 
centralized perl;Onnel assistance to over 
l .600 cour1 officials and court suppon 
personnel lhroughou1 the state. 

• Inform a tion S)•S IC lll S - The 
AOC is per hap$ one or Lhe most au10-
mated orfitc• in s1a1e govcrnmenl. 
Within the AOC, our accounting and 
personnel systems are fully automa1ed. 
Seven of our tnal courts have bl-en au· 
1oma1ed and 1hrough linkage 10 1hc 
AOC, have access ioc riminal.civil and 
tra ffic case lracking systems. 

• DUI cour1 re ferral program s 
- The AOC coordinates and moni1ors 
the ac1iviues or some 28 scpara1e 
agencies conduc1ing DUI referral 
schools in 56 locations lhroughou1 the 
~IR1t . Altcnda11cc al these schools is 
mandatory for dcfendantsco nvic1cd or 
DUI for the r,rs1 time. Curren1ly. a 
Level U DUI program is being imple
men1ed. This program will spccHically 
address the problems of lhe serious al· 

(Cont it1u, d on fNJI{• 318) 

Alll!ll L Taph,y, administraticcdiroctor 
of courts. m:eiw.d Iris B.S. dtgrcefrom 
Auburn U11hwsif)•(lJ1dhisM.A. degree 
from the U11iucrsilyof Alabama. /11 this 
co/1111111. Mr. Tapley will keep us i 11-
formed about thracliviliesand programs 
of /he stale court system. 



&\l1out ~(embers, 
&\mong Firms 

Da vid A. Garfinkel is pleased to 
announce the relocation of h is office 
for Lhe practice of law to 2956 Rhodes 
Circle, The Rhodes Professional 
Building. Birmingham , Alabama 
35253. Phone 933-8383. 

Mobile attorney John Furman 
placed eighth out of 25 entries in a 
recent pure stock car race at Mobile 
Dirt Track in Semmes, Alabama. 
Furman drove a 1974 eight cylinder 
Duster. sponsored by the race track, 
which is his client. 

J .T. Malugen , attorney and coun· 
selor al law, announces Lhe remova l 
of his office to 707 Wes t Main Street. 
Dotha n, Alabama. Phone 793-5448. 

J. Scott Boud, ·eaux is pleased to 
an nounce the relocation of his office 
to 604 38th St reet South , Bir· 
mingham, Alabama 35222. Phone 
591-6767. 

J ohnny M. Langley is pleased to 
announce the opening of his office on 
North Pond Stree t, West Courthouse 
Square, Vernon, Alabama. Phone 
695-7176. 

William D. King, IV, attorney al 
law, fom1erly associated with the 
firm of Cray, Espy and Nett les. 
Tuscaloosa, is pleased lo announce 
the opening of his office at Suite 201 
Post Office Building, Carrollton, Ala· 
bama 35447. Phone 367-8631. 
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Richard M. Jo,·dan and Randy 
Myer s, attorneys at law , take plea
sure in annou ncing S im eon F . Pen
ton has become associated with the 
firm. Offices are located at 302 Ala
bama Street, Montgomery, Alabama 
36104. Phone 265-4561. 

Hand, Arendal l, Bedsole, 
Greaves & Johnston , 30th Floor, 
First National Bank Building, Mobile. 
Alabama , takes pleasure in anno unc
ing Anita T. Smith has become as· 
sociated with the firm. 

Floyd , Keener & Cusimano 
takes pleasure in announc ing David 
A. Kimberley has become asso
ciated with Lhe firm in the genera l 
practice of law. Offices are located at 
816 Chestnut Street, Gadsden, Ala· 
bama 35999. Phone 547-6328. 

The .law finn of Hardin & Wi se 
announces the removal of its office 
for the general practice of law to 
Suite 503 720 Energy Cente r Boule· 
vard. Northport. Alabama 35476. 

S tanford J . Skinner and Mi
chael A. Anderson take pleasure in 
announcing the formation of their 
partne rship, Skinner & Anderson, 
for the general pract ice of law al J 701 
City Federal Building, Birmingham, 
Alabama 35203. Phone 251-0285. 

The law firm of Foster, Brackin 
& Bolton, P.A., takes pleasu re in 
an nouncing M. Mort Swaim has 
become assoc iated with the firm. Of
fices are located al L 715 N. McKenzie 
Street, Foley, Alabama 36535. Phone 
943-4500. 

The law firm of Ham pe, Dillard 
and Fe rguso n takes pleasure in an · 
nouncing Leslie Ramsey Bari
nea u has become associated with the 
firm. Offices are located at Suite 331 
Frank Nelson Building, Birmingham, 
Alabama 35203. Phone 251-2823. 

Carpenter & Gidie r e is pleased 
lo announce C. Jeffer y Ash has be
come associated with the Eim1, and 
its offices are localed al Suite 320 
Corporate Square, 555 South Perry 
Street, Montgomery, Alabama 36104. 
Phone 834-9950. 

The law firm of Falkenb err y. 
Whatley & He idt is pleased to an
nounce the relocation of its offices to 
Fifth Floor Tille Building. 300 21st 
Street North. Birmingham. Alabama 
35203. Phone 322-1100. 

Bell, Richard so n, He ,·rington, 
Sparkman & Shepru·d , P.A. , is 
pleased to announce the association 
of Gabrielle U. We ld, Philip N. 
Lisenby and Sy lvia E. Tu cker and 
the relocation of the law offices lo 116 
Jefferson St reet South. Huntsv ille, 
Alabama 35801. 

The law rirm of Wooten, Boye ll, 
Thornton, Carpenter & O'Br ien 
takes pleasu re in announc ing R. 
Blake Laz enby has become a 
partner in Lhe firm. Offices are lo
cated at 212 West North StreeL, Tai · 
ladega, Alabama 35160. Phone 
362-0081. 

The firm of Watson , Gammons 
& Fees, P. C .. takes pleasure in an · 
nounc.ing Dougla s Ja ye Fees has 
become a partn er in the firm. Offices 
are located al 107 Nonh Side Square, 
Huntsvi lle, Alabama 35804. Phone 
536-7423. 
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The Alabama Legislat ure while in its second special ses
sion for 1985 amended the Alabama income tax provisions 
governing alimony to conform to the federal provisions 
which became effective January l, 1985. 

Th is bill (H-67) was sponsored by Senator Ted Litt le and 
Representatives Beth Marietta, Michael Onderdonk. Mi
chael Box and Bill Fuller. Professor Jim Bryce, University of 
Alabama School of Law, who drafted the legislation for the 
instit ute, has summari1,ed the effect of this amendment as 
follows: 

The most important of the federal rules (I.R.C. §§ 71 and 
215) which will now apply for Alabama income tax purposes 

Four Alabama and Federa l Trial Prac tice Form 
Books Available for Immediate Shipment ... 

D ALABAMA AND FEDERAL PLAINTIFF 
DISCOVERY FORMS 

D ALABAMA ANO FEDERAL MOTION 
FORMS 

D ALABAMA AND FEDERAL ORDER ANO 
JUDGMENT FORMS 

D ALABAMA ANO FEDERAL COMPLAINT 
FORMS 

Part of a series of trial practice form books by 
Robert Sellers Smith and Joa.n McInty re. 

The price of each of these boo ks is $59.95 plus 
postage and hand ling. 

MADISON PUBLISHING COMPANY , INC. 
223 EAST SIDE SQUARE 

HUNTSVI LLE, ALABAMA 35801 
(205) 533-5040 

by 
Robert L. McCur ley, Jr. 

are: (1) deductible alimony payments must continue for at 
least six years. must not be designated as nondeductible in 
the divorce instrum ent and must not continue after the 
deat h of the payee spouse; (2) deductible payments within 
the six-year period are subject to recapture(incl usion in the 
payor's gross income) if they exceed later payments during 
the six-year period by more than $10,000, un less one of the 
former spouses has died or the payee spouse has remarried; 
(3) payments which will cease on the happening of some 
contingency related to a child, e.g., attaining age 21, will no 
longer be deductible. 

Alabama also adopted the new federal rule( I.R.C. § 1041) 
reversing the Davis case: no gain will be recognized on the 
tra nsfer of appreciated property in connection with a di
vorce. The trans feree spouse will have the same basis in the 
property as the t ransferor; Lhus, for example, the former 
husband can transfer appreciated property in a property 
sett lement without reporting the gain, while the former 
wife will recognize and report the gain on the property when 
she sells it. 

The Alabama amendments are effective for instrum ents 
executed after December 31, 1984, and for inst ruments 
executed before that date which are modified to be subject to 
the amended federal law. Th ese are the same effective date 
rules as in the federal income tax. Thu s the same rules with 
the sa me effective dates now will apply for federal and 
Alabama law. Instruments that result in deductible ali
mony for federal purposes will achieve that same result for 
Alabama income tax purposes. 

(Cl,11ti11ue<I 011 page 307) 

Rober/ l. McCurley. Jr., director 
of /he Alabama Law lnstihile, re· 
ceived his B.S. and ll.B. degrees 
from the University of Alabama. 
ht /his regularco/1111111, Mr. McCur
ley will keep 11s updated 011 legisla
lio11 of i11leresl and importance lo 
Alabama otlor11eys. 
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Introdu c tion 

In July 1983. William B. Hairston, 
Jr .. while preparing 10 take office as 
president of the Alabama State Bar 
and with the support of the board of 
bar commissioners.organized the Com· 
miuee on Legal Services for the El· 
derly with the general purpose of I he 
commiuee being "to determ ine the le
ga l needs of that part ofo ur p0pula1ion 
designated 'the elderly' that can be 
i,erved through tht facilities of the 
;\labama Stale Bar and its member· 
ship." The creation of this committee 
represented the Alabama State Bar's 
first organized effort to have a sing le 
vehicle to address the legal needs of the 
elderly. 

In 1hefirs1 two years of its existence. 
the committee has been involvl>d with 
basic organizaLional chores such as 
discovering broad and specific legal 
problems wnh which the elderly are 
confronted; determim ng various meth · 
ods and programs that the comm11tee, 
our state bar and individual lawyers 
might undertake Lo address those prob· 
lems;determiningopporlun ilit'S Lo pre
sent the legal needs of thee lderly LO the 
bar membership: searching methods of 
funding for the various projects we as 
a commiuee might undertake: nnd in· 
vestigatingp rojecls and programs bars 
in other states have done and a redo ing 
as source of ideas for projects we in 
Alabama also might undertake. 

Thecomminee has set as long•range 
goals the education of the public. the 
elderly, the bar and lawyers in Ala
bama of the legal needs of the elderly: 
the establishment of programs LO ad· 
dress those needs: and establishment 
of thiscommiLL...e as a viable and active 
committee to coordinate the idenufica· 
Lion of needs and the resolution of 
those needs for the Alabama State Bar. 

by 
Ha rold V. Hugh s ton, J r .. 

Chairm a n 

Toward the accomplishment 01 
these goals the comm,uee began its 
work by determining the various prob· 
lems which face the eldel'ly. This was 
accomplished th rough such endeavors 
as committee members discussing the 
problems of the elderly with members 
of other professions \vho deal with the 
elderly: receiving informat ion from 
govern men Lal agencies as to the needs 
of the elderly: and receiving input from 
allorneys as to their views on the 
needs of the elderly. 

In addition to the fact-finding work 
the committee has done and still is do· 
ing , it has undert aken several projects. 
Newspaper arti cles on subjects dealing 
with the elderly have been wrillen and 
distributed during the month of l'ilay 
in conjunction with "Older Americans 
Month" and "Law Day." T hese arti· 
des have covered such topics as pew· 
ersof altorney, will preparation . Medi· 
care and health insurance benefits. 
proper!>' ownership. reurement plan 
options and Social Security and SSI 
eligibility. 

The commit tee also is prepari ng for 
d istribution throughout Alabama an .• 
source/coordination manua l. This 

manual will list the various organiza· 
tionsand agencies in Alabama dealing 
with meeting 1he needs of the elderly. 
T he purpose of t his manu al is to iden· 
t ify and locate lhc proper agency de
signed to meet specific problems . This 
manual should reduce the amount of 
Lime and anxiety the elderly face in 
try ing to locate the proper agency 
needed. 

The commillec presently is investi
gating and considering other projects 
possibly realistically undertaken to in· 
volve the Alabama State Bar and law· 
yers in Alabama more directly and 
more concrete ly with the elderly in 
order to address and meet the ir legal 
needs. We. as a staie bar and as law
yers, will be strengthened as a prof es· 
sion and as individuals as we address 
the problems of 1hc elderly citizens of 
Alabama an d part icipate in the resolu
tion of those problems and needs. 

The articles in this issue of The Ala
bama Lau,ycr were chosen with the 
practitiont!r in mind and with the in· 
tcnt ion that we as allorneys will un
dersta nd more fu lly some of the rre· 
quent l~l problemsfaci nglheelder ly. 

0 

Harold V. Hugh~lon, Jr., is a 1979 grod11al~ of /he U11iver· 
sily of Alabama School of !Aw. He is a parlltcr. willt his 
brother. i11 //11• TttiiCttmbio/ir m of H11g/Jsto11 and Hug/tii/011 
a11d servcsoscltairma11 of /h1• Alabama Slate Bar Com mi/lee 
011 l..tgal Needs of lite Elderly. 
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Solving Common Problems in 
Long-term Care and Medicaid 
Financial Eligibility 

The private practitioner long has be· 
lieved that knowledge or Medicaid and 
other public benefits law is unncces· 
sary. BccauscoJ Lhe increasing longev· 
ity of the American po1>ulation and Lhe 
rapid rise in the cost of long·term care. 
this belief must be discarded. 

Even middle-class clients find I hem· 
selves unable 10 meet Lhe cost or nurs· 
ing home and other m<.'Clical care in 
their later years. Th e horror stories 
have led many families 10 seek legal 
advice to avoid serious financial difli· 
cullies should Lhe need arise LO seek 
nursing home admission for one or 
more of their members. Th e number of 
such persons can be expected to accel· 
erate . The Alabama State Bar must be 
ready to meet the challenge. 

Undoubtedly, many people fail to 
1>lan for the possibility or having10 pa~· 
for long-term care because tJ1cy believe 
Medicaid will pay if theycannol. Some 
even assu me. qu ite err<>neously, that 
Medicare is generally available to meet 
these expenses. Although Me'Clicare. 
Tille XVUJ or the Social Security Act. 
42 U.S.C. §§ 1395·1395xx (1982). does 
pay some nursing home and home 
health care expenses . lhe coverage is 
extremely limited.' 

Medicaid. id. Title IXL 4.! U.S.C. §§ 
1396-1396p, is more generally ava ilable 
10 hel1> meet the needs of those who 
cannot afford needed long-term care. 
Thi s is because Alabama has chosen lo 
cover "'intermediate care facility servi
ces:· see id.§ 1396d(c)&(d), in addition 
to skilled nursing home services. and 
no leng1h of slay maximum is imposed. 

by 
Clayton Davis 

Roughly 75 perte nl of Alabama nurs· 
ing home residents receive at least 
some assis tance from Medicaid. 

Because Medicaid is a joint foderal· 
state 1>rogram. id.§§ 1396 & 1396a(2), 
laws and regulations governing ii arc 
found al both the federal and slate lcv· 
els. A11orneys who find themselvt'S ut· 
terly perplexed after initial auem 1>ls 1.0 
find solutions for clients SE!i.?king eligi· 
bi Ii l y for nurs ing home coverage join a 
lengthy list of dist inguished jurists 
who have found Medicaid law monu· 
mentally difficuh lo fathom. The Me· 
dicaid program and ils sta tutory and 
re1,1t1latory provisions have been var· 
iously described as "almost unintc llig· 
iblc lo the uniniLiated"' (Judge Friend· 
ly): "a morass of bureaucratic com· 
plexity"'' (Chief Just ice Rurger); "'By· 
zaminc" and "among the most intricate 
ever drafted by Coni,,ress"• (Justice 
Powell): "an aggravated assau lt on the 
English language. resistant Loalle mpts 
IC) understand it" \ and "so drawn that 

they have created a Serbonian bog 
from which the agencies are unable Lo 
extr icate the mselves." " Al torneys 
should not des1>air. however, but rather 
should appreciate lhc importance to 
theirclicntso( informed legal advice in 
completing real proper1 y and (llher fi. 
nancial transactions (especial!)' in es· 
1a1c planning) enabling them lo avoid 
Medicaid problems in the fu1urc. 

Wha I sort of client ne<.'<I be con· 
cerned about Medicaid? At the risk of 
ovcr-gcneralizaLion. anyone ,vho can
not reasonably expect to receive at 
least SI .250 per month (in 19&,dollars) 
in post·retirem~111 income {twice that 
amount for a couple) should take Mt~ 
clicaicl rules into account in reviewing 
property holdings ill)d in estate plan· 
ning. Clients wi1 h income prospects of 
anyl hing less arc highly unlikely lo Ill' 
able to pay for nursing home care 
themselves. 

What arc the basic requirements for 
Medicaid eligibility in the nursi ng 

Clayton Davies is o 1978 graduate uf the University of Ala
bama School of Law and is stole director for legal Counsel 
for the Elderly, the U11iversilyllf Alabama I..Aw School C/i11i· 
en/ Program. He, loo, isa member of the bar'., Commilleeo11 
/,ego/ Needs of the Elderly. 
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home? First. apphrnnts must meet the 
m,-d,cal criteria ,>stablish,'<! by the 
Alabama Medicaid Agency for ,•ithcr 
i 11lermeclia1 c or skilled rare. · ,1\ I thuugh 
1101 c"ery up1>lk11nt ror whom a l)hy~i
cian recommends admission to II nurs
mg home will bccer11fied by ~kdi.md, 
fo,luretomL'Cl thcmL·<hcal cnlcrw ,sat 
I his wri1111g far less commonly giwn 
,ls the ground for denial t h,111 1s foilure 
lo m~t finandnl eligibility Mtuirc
mcnts." 

S«ond. applicanis must ha, e 3 

month!~ inL'()mc of $852.90 or lc•,s. • 
This amount b sci by the sHlte. but 
l:1111110l CXCCC(I :i()() J)erccnt ()f IIW 
monthly Supplcnwntal Security Income 
(SSI> bencli1 amount for an mdividu.ol 
(currently 300 pcrcem of S3'l:i. or 
$975).1• This f,'<lcral hmit thus ns,-s 
each Jru1uary wl11m the SSI bendu is 
adjusted fur lnfl111ion. 

Third , ap1>lica111s must nm ha"c 
"countable rcsoun:,,s" or as.Cl'> ex
Ct't.'<hng the lim1wuon, imJ>C)Sl'd by the 
SSI program 1n 12 ll.S.C. §~ t:lllZ & 
1:kl:!b(a). During 1985. this limi11111on 
is $ 1.600 for a single individual o,· o 
married "indiv1cluul who has nos1X>usc 
with whom he is lh~ng"11 and S2.400 
for a ma med couple li"ing tog,•thcr." 

Thus, an institutionali1.ed person ,, 
almu:,l nlways subjl'CI ltJ the $1.600 
limit l'Vcl1 if married, but his spouse's 
propcrt y w i 11 not be t:onsiclercd :L, 
countabll' rcsourcei.. 

The Collnwing as:.el,; an, the mo;;l 
important exclusion~ from countable 
rcsou rec..;: 

11) lip 10 $2.000 worth or household 
goods 111,d 1>ersonal l'ffocts plus a wed· 
ding ring, an engal(cmcnl ring. and 
nL'Cl'!!!>:tr) medical Ct'IUiJ>mcnl and de· 
\'ic..-,,. Ii ll.S.C. § t :llli!b(aX2XAl: 20 
C.F.R. § 116.1116; Social Sccurtt) Ad
min1s1 ration Progrnm 0 1.>cration, 
Manunl System I hcrri 11nf1cr l'OMSI§§ 
SI Ol l.!0.500-.5.10; Alabmnu Medicaid 
Agency ,ld111i11islrnli1·,· C:01!1· I herei n.~r
ter , ld111i11i.stmlh~· Codtl Ruic No. ,iGQ. 
x.2:; .(l<j(2)(cl(Supp.Junc 30, 19&.5); 

(2) Any automobile nt.'<:ess-ary for 
cmploymenL, used as lransport to 
obtain 11wclical 1rea1mcnl of a sPL>cific 
or rl1,'lllar ml'<iical 11rul>lcm. or mod,, 
lil'<I for a handicapl)l'd pcr,«m and. if no 
automobtlt• is e.xcludl'<I b.'Caus,: or an) 
of thc~e I hrce uses, then u1> 10$4.500 in 
current market "aluc of .ony automo
bile." 12 ll.S.C. § l~b<aX2XAl; 20 
C.r.R. § 416. ll! IS<b>; l'O~lS §§ SI 
01130.6Q0..6i0 & SI EOl 130.620; . ld , 

111i11istratil'e C11d1 Rule :,.lo. 560 X-2S
.06(2Jla): 

(31 All term insura nce and burial 
insuranc.:(bu t only if the 1>r0t:ccdsc~11 
be used unly lo p:t)' the buri.il cx~nses 
of the insured). 20 C.F.R. § 416. 1230 
(a)&(bll8>; POMS § 01130.700; Admi-
11i.<froti1•,• u,d, Rule No. 5f,0.X-l!5-.6 
(;/)(b): 

(4) Whole lire 111surancc, but only if 
the tota l race value or all whole life 
policit,s on the individual doc:, not ex· 
cced Sl)iOO. (If thts $1.500 hmu is ex· 
cx-..'tled. thel'llfir~cash surrender ,·,due 
of all whole lif1· 1>0lirics is includl:d 111 
,ou 111ablc rcsourccs.)42 U.5.C. § 1:lll2b 
(a) (last sentence); 20 C.F.R. § 116. 
12:JO(a>; POM$ !i§ SI 01130.700-.!110; 
,·ldmi11islrotiivc:.xt~ Rule No. fi60-X-25-
.()(i(:!l(b); 

(51 All burial spaces inten<it'<I for thr 
individual and his immediate fnmily 
plus up LO $1.500 specifically sci aside 
for burial m burial contract•. burial 
trusts. or b;tnJ.. :ict:tlunli. dearly desig
nated exclu,1vcly for burial. (Any a1>
pr,-ciation m value and interest subse
quently earnl'CI on these items arc also 
excluded). -1:.! l l,S.C. § 13.'!lb(a)(l)(B). 
(dl( I)& (4l:20C.F.R. §416.1231: POMS 
§§ SI i\01110.001-.00'l; Admi11istrofit'l! 

l'hologr1ph aiun .. y Montgonxry Area Coondl on Aging 



Code Rule No. 560·X-25-.()6(2Xd): 

(6) lncome-producingnonliquid prop
erty, but only if its equity value is 
$6,000 or less and it produces an an
nual net return of at least six percent. 
(Stocks, bonds, and other "liquid'' re
sources - those Lhat can be converted 
lo cash within 20 days. id. -.06(1Xa) 
-ca nnot be excluded under this 1>rovi
sion. On the other hand . nonliquid 
property worth more lhan $6,000 that 
nels al least six percent of total equity 
will not disqualify the individual so 
long as the sum of I he excess above 
$6.000 together with all other count
able resources does not exceed the 
$1,600 limit. Thus $7.600 can be held 
in 1985 if the individual has no other 
countab le resources.) 42 U.S.C. § 
1382b(aX3);20C.F.R.§416. !224; POMS 
§§ SI 01140.001-.010. -. IOOO. 200, & · 
. 320-.325; Administrative (;,){/e Rule No. 
560-X-25-.06(3). 

(7) Unknown assets. Effective with 
September 1985, an asset. such as an 
unknown inheritance. becomes income 
for the month during which the indi
vidual discovers his ownership inter
est and a resource in the following 
month and thereafter. Unknown assets 
are excluded priortodiscovery. POMS 
§ SI 01110.010 B. (The Administratiue 
Cude has no comparable 1>rovision. Lit
igation would probably be required lo 
obtain Medicaid acquiescence. Obvi· 
ously, the exclusion is important only 
in cases in which Medicaid seeks to 
recover "overpayments" received dur
ing the period prior to discovery.); 

(8) Retroactive Social Security and 
SSl payments. but only for a period of 
six months following the month of re
ceipt. 42 U.S.C. § 1382b(a)(F) (Supp. 
1985); POMS § Sl AO! l!0.003. (Again, 
the state has not adopted a comparable 
provision.); 

(9) Property that cannot be liqui
dated . 20C.F .R. §4 16. 1201(a); POMS ~ 
SI 01130.330 A; Admi11istrali11c C{)(/l' 
Rule No. 560-X-25-.0<i{c)(,I). A major 
discre1iancy between federal (which 
cont rols) and sta te law exists here. 
The Alabama regulat ion limits this 
exclusion 10 property with a net cur· 
rent market value of $6,000 or to the 
exclusion of the [irst $6.0()0 and the 
inclusion or the remainder. effectively 
limiting the amount to $7,600 for an 

31),l 

individual with no other countable re
sources as in exclusion (6) above. The 
federal provision places no value limit 
on property tha t cannot be liqu idated. 
In addition. the POMS provision ex
cludes property that cannot be liqui
dated ~a use or " legal technicalities. 
general economic conditions in the 
community . 111· /he illa/Jilily lu Jill(/" 
buyer "(emphasis added). The Alabama 
rule seems 10 reject the lasL reason by 
omission. Producing evidence that the 
property has been on the market for90 
days (Alabama) or for six months (fed
eral) and that no offer to purchase has 
been received or producing state ments 
from two "'knowledgeable sources" (see 
POMS § SI 01130.320 D. for a list of 
these) that the property is not salable 
because of legal en tanglemem s or eco
nomic conditions would satisfy both 
federal and state requirements for 
properly valued below the Alabama 
dollar limil. Exclusion under this sec
tion or property appraised at a grea ter 
value by the tax assessor would almost 
certa inly requ ire litigation. (Note: The 
Alabama Medicaid Agency reccmly has 
an nounced that it intends to abolish 
this exclusion in its entire ly. 3 Ala. 
Adm. Monthly457.458(Sept. 30.1985].) 
The agency bases its decision on Tran s
milla l MCD-25-85 (PO) of the Health 
Ca re Financing Administ ration. 
IICFA's interpretation is itself based 
on a decision of the Appeals Council of 
the Social Security Administr.H ion (1101 
"in accordance with a recent federal 
court decision" as alleged bi• Medicaid 
in the Admi11islmli11e /\/onlh/y in which 
the council held that l he properly in 
question was actually "ma rketable. 
but at a price which is 1>r<>bably less 
tha n that desired by the daimanl :· 
SSR S3-30a. T he Division of Program 
Requirements Policy of the Social Se
curity Administration also has an
nounced it intends 1.0 amend PO.MS§ 
SI 01130.330 (probably near the end of 
November). but not exact ly in line with 
MCFA. APl>arently. the new POMS 
section will merely stress Social Secur
ity eligibility workers mus1 analyY.e 
each properly situation individual!)• to 
determine the current market value 
rather than always accept the appli
cant'sstatement that the property has 
been on the market and no offers have 
been received. See 11 Washington 

Weekly at l43-44 (National Senior Ci
tizens Law Center.Sept. 13. 1985). The 
implementation of this new HCFA pol· 
icy already has been temporarily en· 
joined in Maine. !Vi/fey v. Petit, No. 
CV-85-401 (Kennebec County Sup. Ct.. 
Aug . .!I, 1985), and more litiga1 ion can 
be expc.'Clt'<I to follow before I his issue 
is finally settled: 

(10) Theprindpa loftrusts.buto nly 
if the ap1>lican1 has no legal right of 
access to the principal. POMS § SI 
O! !:W.105;:;ec Admi11istmli11c Code Rule 
No. 560-X-25-.08(4); 

( l l) Funds in joint checking. sav· 
ings, and other accounts. but only to 
the extent that the applicant can prove 
that the money was not really his own 
and that he has removed his name 
from the accoum 10 1.he e.~1en1 of his 
non-ownership. POMS § SI 011.!0.210 . 
C.U11lr<1, Adminislmtille Codi• Rule No. 
560-X-25-.08{2) (attributing all such 
funds to the a1>plicant wi1hou1 exccp· 
tion). Using this exclusion currently 
requires. at the very least. prududng 
evidence of non-ownership(as out Ii ned 
in the POMS provision) al a stale ad
minist rative hearing and. at rn1>st. rt" 
sort to l he courts; and 

(12} The home, but only if the appli
cant is ex1.>ected to be discharged from 
the nursing home or his s1x>usc or a 
dependen t re lative resides in the 
home. 42 U .S.C. § I 382b{a)( I): 20 C.F.K. 
§ ,116.12 12(a)(2); POMS§ SI 01 J:l0.425; 
Ad111iuist mli11c C11dr Rule'No. 560-X-25-
.0fl(2)(e). The "home" is defined as the 
principal place of residence and in
cludes the land around it and any re
lated outbuildings. Id. Th~ "dependent 
relative" must have been living in l he 
home and actually depende111 on the 
applica111 at the time of his i1mitu1ion
aliia1 ion. Admi 11iMmtit•c Code llul~ No. 
!i60-X-.!5-.06(2XeK2}. J\ "re lative" isd,•· 
lined as "son. daugh1er. stepson, ste 1>
daughler. in-laws. mother. father.slcp· 
mother. stepf a I her. grand mot her. 
grandfath er, aunt. uncle. sister. broth
er. steps ister , stepbrother. halfsislcr. 
h,tlfbrolher, niece. ne1>hew." Id.; :<n• 
POMS § SI Ol l:JOA25 13. Whether the 
applicant's absence from the home is 
"temporary" is often a difficult ques
tion. An absence of more than six 
months "may indicate that the home 
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no longer serves a» 1he principal place 
of residence." !'OMS§ SI 01130.42513. 
On 1he 01hcr hand, six monlhs' ab
ijCnce does nol create an irrebuttable 
J>resumption that ii is not temporary. 

Finally, applic.ims must not have 
violated the "1ransfer of resources" 
n-s1nctions w11h1n :14 months or 1hc 
dme of applica1icm. The curr ent Ala
b, 111111 Medicaid rtgu la Lion provides as 
follows: 

(11 Anprun,r~rof anapphoint',,/ 
rt."<.ipicnt"!!'tr rcMJurceh, or 1n1crl~I 
1hcre1n. m11d,• for !he purpo,,c of,.,. 
inblish,ng rn· ,nmntaining eli111b1llly 
lor M,~lk11id bendil s shall r<.'!<ul1 In 
1h01 a11plicnnl's/r,s.ipienl's being in· 
ch1,qblo for such bene!i1s for a pc,nod 
o( 1went) four fl! U months. 

1l1/mi11islrul11•1· Cudn Rule No. 560-X
.l!i·.O\I( I). Excep11ons are limited 10 

transfers for fa1r markN value, 1hose 
worth so liu lc thnt the)' would not 
cause the re.o urccs limit lo be ex
t.:<'<-'<kd wen· th~ value of the propcrt)' 
allributed tu 1hc a1>plicam, and 1hose 
fur which convincing evidence exis1s 
th.ii 1he transfer WI\S exclusively for 

some other purpose. Id. (2) & (3). This 
formulation fails in numerous ways to 
comply with federal law. The Alabama 
Medicaid Agency currently is consid
ering amending this secilon of its regu
lations in an auempt to meet federal 
requirements . Some of 1he federal· 
state discrepancies arc discussed later. 

The cff eel of a transfer of assets 
under SSI is governed by 42 U.S.C. § 
1382b(c)and20C .F.R. §4 l6. 1246. Fed
eral Medicaid transfer of as::.ets rules 
for 011y property exct'Cdmg Sl:1,000 in 
value and for the 1ransfcrof a home of 
any value by a nursing home resident 
are governed by42 U.S.C.§ 139Gp(cX2). 
The transfer of any other property 
under Medicaid is governed by SSI 
rules pursuant to-12 U.S.C. § 1396))(1). 

Note 1ha1 the federal law states 1ha1 
state regulations /1/(/Y prnvide for de
nial of Medicaid because or transfer of 
assets. but only under state regula· 
tions no more restrictive than those of 
section 1396p(2) for propeny exceeding 
S12.000in valueand for homes of nurs, 
ing hom~ residents ,ind no more res
trictive I han those or§ 1382b(c) for all 

other property. Ruic No. 56().X-25·.09 
makes no such distinction. The agency 
amendmems under consideration in· 
elude the dist inction, but J>rimarily to 
provide for a di!l(tualificat ion period 
rxceeding :!4 month~ if the property 
exceeds S12.000 in value. 

The current regulations fail 10 in 

clude (but those under considerauon 
include)exceptions for the trans!crof a 
home 10 a spou~c or to a child who 1s 
under21 ycar~or age. blind or perman
ently and totally disabled for that per
son's use aJ, o residence. Similarly, 
those regula1ions under consideration 
buL not currcnl exempt tra nsfers of 
homes intended to be for fair market 
value and those by persons whose in· 
sut utionalizauon is expected to be tem
porary and prohibu disqualilica11ons 
that would cause undue hardship . 
Undue hardship determinations will 
include considerat ion of whether the 
applicant b a person in need o( care 
and proll.'Ction undertheAdult Protec
uveService,,Act.11 whe1her an nucmpt 
has been made to void"• or to obtain 
more com1X'nsat ion for the t ransfer 
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and whe1 her 1he a1>plican1 or his rep
rcsenLativc hai; exhausted efforts to 
mee1 the ap1>hcan1'!, needs from 01her 

One of the more important pro,<i· 
sions of the federal SSI regulations 
concerning 1ram,fer uf assets is found 
at 20 C.f.R . § 416.1246(a)(2). which 
provides that if the asset is returned. 
.. the uncompensated value is no longer 
coumed as of the date or return:· Al· 
though this 1irovision clearly a1>plies lo 
Medicaid nursing home applicants for 
trnnsfcrs of non home property worth 
$12,000 or less. neither current nor 
draft Alabama regulations include it. 
Resort 10 litigation ultimately may be 
required to obtain relief for clients 
under these circ:umstaru:es. 

Two common examples oft he work· 
ings of this provision illus1ra1e how it 
sltould w applied. First, suppose that 
Mrs. Mary Smith gives S5.000 in cash 
111 April to her daughter. Mrs. Susan 
Jones. Mrs. Smith then is admitted 10a 
nursing home during May and applies 
for Medicaid lo begin in June. (Assume 
I hat Mrs. Smith was not receivingSSl 
before admission. l lcr $5,000 cash hold
ings would have defeated eligibility.'") 
Su1>pose then that Mrs. Jones learns 
the 1ransfcr may causeeligibility prob
lems. and returns the mone,• to Mrs. 
Smith late in May. Under federal law, 
no 24•month disqualification would be 
applied. Mrs. Smith would have to pay 
for her own care unt ii the S5.000 is 
spent down LO the $1.600 limit ($3.100 
if she puts Sl.500 in a separate burial 
fund). but she would be eligible begin
ning the month a€ter she ··spends 
down." When Alabama refuses to fol· 
low th is 1,rovision, 1 he very harsh re
sult is a l wo-year disqualification (un
less I he agency adopts the "undue .. 
hardshi1> exception found in the draft 
rcgulat ions in this case). Of course. 
Mrs. Smith should seek relief at an 
adminis1rame hearing or in the courts. 
but will she or Mrs.Jones know to seek 
help? Furthmnore. will the nursing 
home wait .everal months for pay· 
ment while the agency and the courts 
consider her appeal? Obviously. a great 
deal of good would result if the public 
were better informed and if the agency 
adopted srnte regulations to conform 
with federal law. In addition, knowledg· 
able counsel may prevent eviction from 

the nursing home if the grounds and 
likelihood of successful appeal arecare
fully explained to the facility adminis· 
1ra1or. In the best of circumstances, 
Mrs. Smu hand Mrs.Jones would have 
sought tht- ad,•1ce or counsel prior to 
any movement of r unds. and 1he gifl 
would never have occurred in !he urst 
place. 

Second, ~uppose 1he same set of 
facts cscept that Mrs.Jones never ac· 
tually returns the $5,000 direcLly lo 
Mrs. S111ith, but i11stead pays Mrs. 
Smil h's nursing home and other bills 
with 1he funds. They have on their 
own (as oflen happens) requested an 
adminis1 rall\lC hearing. and they seek 
legal advice late an July upon receipt of 
notice that the hearing is set for early 
August. Nole that this scenario may 
leave Mrs. Sm11h with exactly the 
saml! available resources in reality as 
in the first example and actually may 
hnvc rcsuhed in a spend-down even 
below the $1.600 or $3,100 mark out of 
ignorance. The only ar1,,'llments on ap
peal appear 10 be that the money was, 
in effect. rct urned as of the date of its 
being spent to pay Mrs. Smith's bills 
and tha t disqualification would be an 
undue hardshi11. The agency undoubt· 
edly will oppose Mrs. Smith's appeals 
vigorously.and theoulcomecannot be 
predicted with an)' certainty. U )lrs. 
Jones keeps the money for her own use. 
24·months' disqualification is highly 
likely absent other fac:1s. 

One ke)' distinction must be made 
when the $5,000 is the proceeds of a 
bank account held joinlly by Mrs. 
Smith and Mrs. Jones. If the money 
actually (not Jusl legally} belonged 10 

Mrs. Jones all along, no "transfer'" has 
really occurred and l'OMS section SI 
OJ 120.210 (sec paragraph (11) above) 
should mandmea la\lOrable result. but 
onl)' if Mrs. Jones' arlunl ownership 
can be proved (by tracing I he origin or 
the funds. for example) and often onl)• 
after appeal 10 the courts. The Ala· 
bama Court or Civil Appeals has ad
dres,<;ed this question twice. but agency 
interpretauon o( the cases remains de
cidedly adverse to applicants. 

In lk11!J!ia11u 1•. Mil/or. 437 So.id 557 
(Ala. Civ. App.).crr/. tle11icd, No. 82-911 
(Ala. '1983). the court held thal when 
applicant's daughter withdrew money 

from joint bank accounts (held in ap
plicant and her daughter·s names}, ap
plicant had made no "transfer·· 10 her 
daughter. thus makmg the "transfer"' 
of resources rules inapplicable. ln 
.I/ii/er, the facts seemed to indicate 
that nearly all the money in question 
was actually ac1.-umulated by appli
cant's daughter in the first place, but 
the court staied this was '"interesting 
to no1e:· but "not determinative." Id, 
at 559. Th~ facts also seemed to incli· 
cate that a1,plican1 'sdaughter had paid 
much or her mother's expenses for 
mimy years. Obviously. the court cou Id 
have relied on POMS section SI 
OJ 120.210 to mandate eligibility be
cause the money ac/11.ally belonged to 
applicant"sdaughter all along. Instead, 
1hecourt sia1ed broadly that no "trans· 
fer .. occurred when applicant's daugh
ter as a joint account holder .. with
drew 1he funds as she had a legal right 
10 do." Id. 

In f"/a1111agiu u. 8aggia110. 462 So.2d 
931 (Ala. Civ. App. 1984), cert. denied. 
Ne,. s,1.64 (Ala. 1985), Judges Bradley 
and llolmes rcslalcd the Mi//edormu
lation, but 1>rcsidingJudge Wright dis
scn tl'<I, fearing "that the majority 
opinion leaves ltJhe door ... opened 
for the use of joint accounts with 
transfers by one other than the appli
cant to be freely made without fear of 
disqualification:· Id. a1 934. Judge 
Wright would have required "convinc· 
ing" evidence from applicant that the 
l rans fer was made exclusively for some 
purpose 01 her than for establishing 
Medico id eligibility. Neither the major· 
ity nor the disse11ting opinion gave 
more than scant attention to the origi
nal ac1ual ownership of the funds, bu1 
the majorlly did ana lyze the related 
quest ion whet her 1 he agency shou Id be 
allowed 1oa1>ply a// the funds in a joint 
account 10 one owner. Although per· 
haps not direct()• at issue in Fla1111agi11, 
the majority stated natly that .. il is 
error to give such a restrictive inter
pret at ion ofRule No. 560-X-25-.08. ..• "1: 

Id. at 933. 

Clearly, lhc Court of Civil Appeals 
finds agency mlerpre1a11on of its joint 
bank accoun1 rules overly restrictive; 
however, Judge Wright's dissenting 
opinion serves as a warning tha t not 
every joinl account withdrawal will 



pass muster. Furthermore. the agency 
persists in ils own reading of Fla11-
nagi11, so that even the successful lit
igant may spend years involved in ad
ministrative and judicial appeals be
fore finally establishing eligibility. Un· 
til lhe apparent conflict between the 
agency and the couris clearly is re
solved. transactions of this sort should 
be avoided whenever possible. 

The "convincingevidence" rule men· 
tioned by Judge Wright may not al· 
ways be the obstacle it seems. Cases in 
which the evidence clearly shows the 
transfer was made at a Lime when lhe 
applicant had absolutely no expecla· 
tion of admission 10 a nursing home 
can be won at the administrative hear· 
ing level. Evidence. for example, that 
the admission was precipitated by a 
stroke and that the transfer pre-dau~I 
the stroke should show the transfer 
was made exclusively for some pur
pose other than to establish eligibility. 
Unfortunate ly. the agency is very dif
ficult LO convince on this issue, espe
cially when the applicant has had a 
history Of chronic medical problems. 
The very facL tha t the applicant is el· 
derly and has been hospitali1.ed near 
the time of the transfer may be enough 
to result in a negative administrative 
hearing decision. the agency appar
ently believing that such persons have a 
natural inclination to consider the pos
sibility of a nursing home admission. 
Thus. allhough the burden or proving 
the transfer was made e."clusively for 
some purpose 01her than Lo establish 
Medicaid eligibility is difficult Lo meet. 
it is not impossible.,. Perhaps future 
lit igal ion wi 11 yield decisions that begin 
to clarify the law in this area. 

One approach lo avoidl ng problems 
associated with transfers is the use of 
wrille11 agreemems to trans fer prop
erty in exchange for care or for the 
payment of living expenses. Past com
pensation is not considered compensa· 
lion by the agency unless it is pursuant 
toa previously t.'Cecuted written agree
ment. Thus. the common practice in 
many families of children supporting 
their parents with 1he understanding 
that the parent's property will even tu· 
ally be deeded to lhe children will not 
be considered by the agency in deter
mining whether property has been 
t ransferred for less than fair market 

Nominations Open for 4th Annual 
Edward J. Devitt Award for Distinguished 

Service to Justi ce 
"Dedicauon llnd excellence ol service" 
"Promoting and protecting the dignity and effecuvcness or 1he Amenun legal 

systcin" 
"Lifelong contribuuons 10 the improvement or the admin,stra1lon or justice" 
"A living monumen1 10 the strength and vltalhy or !he consli1u1lon or the United 

States," 

Such words describe past winners of the Edward J. Devitt Distinguished Service to 
Justice Award: 1982 - Albert B. Maris, senior judge of lhe United States Court of 
Appeals for the Third Circuit; 1983 - Walter E. Hoffman, senior judge of rhe United 
Stares District Court, Eastern Division; 1983, a Special Award to Warren E. Burger, 
chief just~ of rhe United States; and in 1984, Frank M. Johnson, J r., circuit judge of 
ihe United States Coun of Appeals for the 11 Lh Circuit. 

Nominationsforthefourthannual Devitt Awardarenowopen. TI\e award, carrying 
an honorariumof$10,000, is made available by West Pubrishing Company in ihename 
of Edward J. Devin, long-time chief U.S. dismct judge for rhe District of Minnesota. 
Judge Devitt w,11 seM!, with Justice Lewis F. Powell, J r., of the Supreme Court and 
Chief Judge James R. Browning of ihe Ninth Circuit Court of Appeals, to select the 
award winner for 1985. 

The award was established to recognize the dedicated public: service of members of 
1he federal judiciary. All federal judges appointed under Article Ill of the Constitution 
are eligible recipients. 

Any interested person may submit a nomination. Entries should be in writing and 
should lisl: examples of leadership in improving court administration, effectiveness in 
improving discovery practice or accomplishment of any professional activity contribut
ing to the advancement of justice. 

Nominations !or the 1985 award should be submitted by November 30, 1985, to: 
Devil! Distinguished Service to Justice Award, P.O. Box 43810, St. Paul, MN 55164. 

El,l~l..A I (From fJa# 299) 

Mi !i_ceHaneous Act s. Pas sed D!}ring 
Second SpeciaJ :Sess ion 191S5 

or rhe 475 bills introduced in the second special session, numerous local 
bills were approved, but only 48 bills of statewi de concern were approved. 
Several or the approved bills merit review. First , senate bill 44 amended 
Sections 15·8·8. 15-22-50 of the Code of Alabama to allow the court to grant 
split sentences for convictions of up to 15 years. Previously the court 's 
authority tograntsp lil semenceswas limited tose nteneesof up to lOyears. 

Second. senate bill 109 amends the rules or the road so that hit and run 
drivers in accidents involving death or personal injury will be punished asa 
Class C felony. 

Three additional bills were approved, house bills 72, 91 and 133, were 
proposed by the Alabama Department of Pensions & Securities. They 
amend and fun her provide for enforcement of suppon payment including 
extending the coverage of several Alabama support laws to encompass 
alimony as well as child support when DPS is providing support. Panies in 
divorce actions are prohibited from waiving garnishmen t orders. Further 
more, state tax refunds may be offset to satisfy child support or alimony 
debts owed any individual served by DPS. Further discussion of these acts 
will follow in the next Alabama l..awyer. 0 



value un less th e agreement has been 
reduced LO writing and is legally en· 
forceab le. In the real world, thi s sort of 
agreement is usually oral and its term s 
often vague. Families need lo know 
th at unl ess th ey execute bin d ing 
written agree ments , they may find 
that, althoug h lhey have spe nt tens of 
thousand s of dollars caring for and 
supporting their parent s. the family 
home will have to be sold and th e pro
ceeds spen t paying th eir parents' nur s· 
ing home bills before Meclicaid will be
come avai lable. 

Because even the most carefu l plan · 
ning may not prevent th e init ia l denia l 
of a Medicaid application, one needs to 
be familiar with the procedur es for ap
peal. Firs t, a written request for a 
hearing must be received by the agency 
with in 60 days of the adverse decis ion. 
Th e agency reportedly is considering 
reduci ng this to 45 day s. lf lhe clai · 
man t currently is receiving Medicaid 
benef its. the request must be received 
within ten days for the benefits to con· 
tinue pending theo ulcome<>f the hear· 
ing. Adminislralive Code Rule No. 
56Q.X·25-.03(5). 

Although anyone over 18 years of age 
may practice before the agency, id. Rule 
No. 56Q.X·26-.0I, a written appoint
ment of represe ntativ e must be exe
cuted by th e claimant if competent or 
his b'tl ard ian , a membe r of his imme
d iate family, or h is "sponsor." '" T his 
appointment must contain aut horiza. 
Lion to receive noti ces and con fident ia l 
information and must include the ap · 
plicanL's nam e and Medicaid or Socia l 
Security n umber. Id. -.02. T he agen
cy's sta ndard form is found at Ruic No. 
560-X-28-.01.(16). 

Financ ial e ligib ility hear ings are 
usua lly held in t he distric t office of th e 
Medicaid agency. T he ru les of evidence 
are those used in c ivil nonjury cases . 
Id. -26-.01. T he hea ringsa reco nduc ted 
by hearing officers appo inted by the 
agency, who ar e empowered only to 
make recommendati ons to the com· 
missione r, who is the final hear ing au · 
thor ity. Id. ·3-.01(2). One should note 
th at the commiss ioner's role is not 
merely formal. She will on many occa · 
s ions "nonconcur" in the hearing of· 
ricer' s findings, even when both th e 
hea ring officer and the agency at-tor· 
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neys al th e heari ng agreed with c lai · 
man t·s posit ion at the hearing. Thu s. 
coun sel must be careful to inform the 
cl ient that, eve n after a favorable rul · 
ingb y the hearing office r at th e ti me of 
the hearing . the fina l agency decision 
may be unfavorable . 

Second.a rehearing may be requested 
within 15 day s of an adverse decision 
by the commissioner . O:!deof Alabama 
§41·22 ·17. T his step in the process is 
optional and is u sua lly useless unless 
new evidence can be submitted with 
the reques t or s imply to buy lime be
fore proceed ing to a ju dicia l appea l. 

Thi rd, a notice of appeal musl be 
sent the agency within 30 dai•s of the 
adverse decis ion of th e commissione r 
on hearing or re heari ng. Finally, ape
tit ion forr eview must be filed in circu it 
court with in 30days of the filing of the 
notice of appeal. Id. § 41·22·20(d). 

T he Alabam a Medicaid Agency must 
be named as thedefe ndam in the peti · 
Lion for review. Id.§ 4l·22·20(h) . The 
review is cond ucted by theco un on t he 
record , and no new evidence may be 
presented unless the court determines 
tha t mate rial evidence exists and t hat 
good reason exis ts for its not having 
been presented a l the hearing. Id. § 
4 l ·22·20(i) & {j}. 

Orie of th e major points of conlcn· 
t.ion between th e agency and claima nt s 
concerning financial elig ibility is the 
value attrib ul ed lo property. Agency 
rul es s tate the curr ent market va lue of 
real estate is th e appraised value given 
it by t he local tax assessor. Adminis· 
trativeCode Rule No. 560-X-25·.06(3Xa). 
Because many older persons are en· 
tirely exem pt from ad valorem tax a
tion on their homes , most of them hav e 
probab ly ignored th e tax assesso r' s 
apprai sals in recen t years. Lr thecondi · 
tion of the property has deteriorated, 
this appraisa l may be s ignificantly out 
of line . The best practice is to obtai n a 
redu c ti on in U1e apprai sed value 
through the tax assessor of the board 
of adj u st ment before applying for 
Medicaid. 

Eligibility will be based on the claim
ant 's equity value in t he properl y, i.e .. 
the current mark et value less any re
corded liens and encumbrance s. Ap· 
parently, thi s includes liens filed by 

th e agency on income-producing or 
othe r propeny st ill he ld by t he cl.1im· 
am butcxe mptfro m the reso urces cal· 
culations ."' Proper ty not made exempt 
u nder one oft he provisions p.-eviously 
discussed will probab ly have to be sold 
and l he proceeds expended to pay for 
the claima n t's ca re if the equity value 
exceeds the $ 1,600 resources limit. 
Counse l should be aware tha t sales al 
prices significant ly below t he equity 
values thus esta blished will be scrutin 
ized close ly by the age ncy. espec ia lly if 
the buyer is a rela tive. 

Th e value attributed to life estates is 
comcsted very frequent!)•. Agency rules 
sta le the value of a life estate is the 
equity value of the whole property 
mult iplied by the percentage listed be· 
side t he life tenant' s age in the IRS 
regu la tions at 26 C.F.R. §20.2031. 10.21 

liecau se these ta bles appear to ass ume 
a life expec tancy of 109 years, the re· 
suit is uniformly ridiculous. Of course 
most lay persons and cer lainly most 
real estate experts know that no market 
exists for life estates. especia lly th ose 
of the very old; convincing the agency 
of t his is except ionally d ifficult. State · 
ments from real esta te experts who are 
familiar with the 1>ropert y sho uld be 
sufficient lo rebut Lhevaluea ltrib uted 
by the agency, espec ia lly a fter the de· 
cis ion in Cothr1111 u. (1/{tl/oce, No. 83· 
\1·96:3-N (M.D. Ala., Feb. 8. 1985), in 
which th e court held t hat the use of 
values based on the IRS ta bles to the 
exclus ion of actua l evidence of the 
open marke t value of life estates vio
lat es t he Social Secu rit y Act. Th e 
agency has nol amended its rules in 
line with the O:!thnm decis ion and con· 
tinu es vigorously to oppose any asser· 
tion of value oth er t han thal based on 
the tables. Use of sta tements from 
real tors is sometimes success ful at 
admin ist rat ive hear ings, but not uni · 
formly so. Apparentl y only successful 
class litigation will reso lve this prob· 
lem, which is part icular ly common be· 
cau se of th e large number of persons 
holding life csla les a.~ a res ult of a 
spouse or parent's having died inles · 
ta te before th e adoption of the new 
1>robate code. Th e 1>roblem is part icu · 
la rly eggreg ious because the property 
cannot really be sold for the amount 
specified by the agency. 

Sha ll we assum e that you now have 
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successfull)' maneuvered your way 
through the "Serbonian bog" and that 
your clicnl is eligible for Medicaid in 
the nursing home? Is it time 10 breathe 
a huge l>igh of relief and 10 dose the 
case?Unfortunatel)', probablynoL You 
will soon hear from l he family that 
they st ill arc IX?i,,g presented with bills 
from the nursing home that they can· 
not afford. What happened? 

Medicaid does not pay I he entire 
nursing home bill. Firsl. a personal fi. 
ability amuunt is set. which is gener· 
ally the client's em ire inc;ome minui, 
S25 and any amount U!>l.'d 10 pay sup
plemental hcah h insuranct: 1>remiums. 
tld mi11isln1li1'1! Qxlc Ruic No. 560-X· 
25-.H)(3). Th,s personal liability musl 
be paid l he nursing horn,• each mom h. 
Meditaid then pays the remainder of 
the Medicaid basic per diem ra1e for 
covered ~en•ices. F.sscn1 ially. 1 hib 
1·caves 1hcd icn1 with $25 per month 10 
1i.1y for personal needs. 

ThissituMionwou ldbcmanageable 
if all the nea."SSary services were co,·. 
cred. Many of them are not. The most 
common 1,rol>l~m is that n personal 
laundry chnrge(not for washing linens 
or hospital gowns. simply for washing 
personal clo1h1ng!) or bet ween S-15 and 
$70 per mon1h will be charged unlesh 
the family docs the laundry, which 
ortcn is impossible lx>cuusc or facility 
rules requiring daily pickup before six 
a.m. in !,(Jmt cases. :-lext. many pres
cri pl ion drugs and even oxygen are not 
covered by Medicaid. Some of the most 
expensive cl rugs . such m; Tagamct. arc 
not coven-d: cough and cold remedies 
are not covered. In !act. some Medi• 
caid-cligible rL>sidcntsor nursing homes 
have noncovercd bills of more than 
$200 1>er mont hl Th e "s1)1)nsor" will 
have to f>aY I he diHercncc b.::Lwl'Cn the 
available S25 and the actual bill. Most 
families know what to expect on the 
personal laundry charge, but few arc 
prepared for the bills for Lhcother non
covered items. What can be done? 

First. attemp1 to convince the treat · 
ing physician Lo prescnbe equivalent 
covered drugs. II none cxis1s, ask him 
to apply for "prior authorization .. from 
Mt'Clicaicl 10 have the nonc.overeddrugs 
covered bas..-d on medical necessil>'· 
Second. make sure coverL-d service, 
are not being billed a~ noncovercd 
i1ems. Some facilities have attempted 

10 bill for items such as aspmn. tooth· 
paste. ordinar)' shampoo and wash 
used 10 prcvenl bedsores even though 
these items arc i ncludtod in I he basic 
Medicaid per diem rate. Finally. apply 
ta the Medicaid o{fice to have1heclient 's 
personal liabil ity reduced by the 
omounl of I.he bill for noncovered med· 
ic11/ expense11 (no1 including personal 
items such as laundry). ThisdL'<luction 
is mandatOI')' under 12 C.F.R. § ~35. 
725." and appeal ir denk'<I. 

One final problem occ.isionally aris
ing in computing the personal liability 
,s whether court-ordered alimony can 
bedeductcd. Under Ad 111 i11i.<lrt1lire Cxlr 
Rule No. 560-X-25-.10(3)(b). Lhe main
Lenance needs or the "spouse and de· 
pendents living outside the facility" 
may be deducted. or course, a former 
spouse is not a "spouse;" however. is a 
former spouse a "dependenl" when a 

court has awarded alimony? The an· 
swer may appear when Tidwell v. Ala
bama Medicaid Agency, No. CV-85, 
001903 (Mobile County Cir. CL. Ciled 
July 10. 1!185) is decided. 

This enumeration of some or the 
numerous complexities and traps as, 
sociated with Medicaid rules on the 
treatment of the income and resources 
or nursing home residents may con· 
vince the reader Judge Friendly was 
correct in sta ting Medicaid is "almost 
unintelligible to the uninitiated." It 
should also challenge members of the 
bar 10 join Lhe ranks or the initiated. 
Thousands of prospective clients will 
seek our help in the years ahead. They 
deserve and desperately 11e<.>d legal ad
vice of the highest quality when they 
face the "morass of bureaucratic com
plexity" or Medicaid. D 

WE WANT YOU TO 
JOIN OUR SP EAKERS BUREAU! 

The Committee on Lawyer Public Rela1ions, ln!ormarion and 
Media Relations is instituting a statewide speaker's bureau to 
provide speakers for civic organizations, schools, churches and 
other interested groups. The committee will compile a list or an 
lawyers in the state who are interested in serving on the speak
er's bureau and will endeavor to provide speakers from the same 
community or general area from which a request ror a speaker is 
received. All requesls wiU be handled 1hrough the Alabama State 
Bar Headquarters. If you are interested in serving as a member 
or the speaker's bureau please 611 out the following lorm and re
turn it to the Alabama State Bar, P.O. Box 4156, Montgomery, 
Alabama 36101. 

SPEAKER'S BUREAU APPU CA TION 

Finn Name ftf applicab le) --- - --- - ------ - -

Address ------------ - --- -- --- --

City --------- Srat ..,_ _______ Zip ____ _ 

Telephone -- --------------------

Please list subjects on which you are willing to spea k: 

1) 

2) 

I 
I 
I 
I 

I 
I 
I 

I 
I 
I 
I 
I 
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FOOTNOTES 

' In general. Med icare long -te, m c.aro cov8fage 
Is limiled 10 paymen l tor "extended core servi
ces." see 42 U.S.C. §1395xth) (1982). provided 
in a '' skjlled nursing laci lity, .. see kl. (J). and for 
"home healll1 ...-vices." soo ld.(o). Id.§ 139Sd(aJ 
(2) & (3) Even lhe skllled nu rsing payments are 
llmltod 10 I 00 days, id. (b)(2), and lhe existence 
of a copaymen1 (during 1985.$50 per day). Id.§ 
1395e(o)(3), limilS paymen1 In the practical 
sense to a r mosl 20 days because it exceeds 
the actuaJ po:r diem rate In mos1 AJabama nurs· 
ing ho mes. 

1Fri edman v. Berger , 557 F .2d 724, 727n .7 (2d 
Cir. 1976), cert . denied. 430 U.S. 984 (1977). 

•Herweg v. Ray. 445 U.S, 265. 278 (1982) (dis
senting opin ion). 

'Schweiker v. Gray Panthe,s. 453 U.S. 34, 43 
(1981~ 

•Friedman v. Bergfll , 409 F. Supp . 1225, 1226 
(S.0.N.Y. 1976). 

•Foldv. Berger. 424 F.Supp, 1356, 1357 (S.O.N.Y. 
1978}. The aulhor ol lhjs artic le gratefully ac , 
knowledges the work or the National Senior 
Citizens Law Center in collec1ing these classic 
descriptions of Medicaid in Medicaid and the 
Elderly Poor, Rep<esenting Older- Pe,sons 23 
(1985 ). 

'AJabama Medicaid Agency Admlnistrafivo Code 
(he reinafter Adminfstrallve COdelAu leNo .560 -
X-10-.13 (Supp. Juno 30. 1985). The version ol 
lhis rule In effecl between Aptil 1982 and Sep
t&fnber 1983 was chal lenged In Appleyard v. 
Wol/ace. No. 83V-667 -N (M.O. Ala, Dec. 15. 
1983), vacated and remandsd, 754 F.2d 955 
(11th Cir . 1985). Appleyard is currently on re
mand for a decision on tho ni0:ri1s. bul does no t 
involve the currenl medica l criteria . 

•Med ica l c:riteria dec isions involve a delermina • 
uon wheth0< . at the vefY least. seiv ices are re
qu ired .. than can on ly be prov ided by or under 
lhe di rection of a licensed nurse," Administra 
tive Code Rule No. 560·X· 10-.13{1McX8). and 
are beyond ll\e scope o f lhls a11icte. 

' Id. Rule No. 560•X•25•.03{1Xb). 
' '42 U.S.C. § 1396b(Q(4Xcr,42 C.F.R. § 435.1005. 

" 42 U.S.C. § 13S2(a)(1X6) (Supp. 1985). 
1lfhe countab le resource llmlls rise 10 $1,700 / 

$2,500tor 1986;$1,800/$2,700 for 1987;$1,9001 
$2.850 to, 1988; and $2,000/$3 .000 for 1989 
and beyond. Id.§ 1382(a)(3). 

UNote that market va lue ,athe, than equily value 
rs used hero. For examp(e,if an Individua l owns 
an auton,obile worth $8,000 and owo,s $10,000 
on 11. $3,500 of the mark el vaJue {the dilterence 
belwcen $8.000 and 111e $4,500 e<elusion) wlfl 
count and will in and o f its.eat d isqualify 1tie 
individual ev&n !hough ii has no equity va lue 
whatsoever . Oddly enough, any automobile al
te• lhe first Is coun ted only to the extent o l Its 
equllyva lue. 20 C-F.R. § 416,1218(bX3), 

"Ala. Code§§ 38·9· 1 to · 11 (Supp. 1984). 

" Under id.§ 8·9· 12 Of§ 35· 1 ·2 (1975). 

••Alabama Medica id pays for nurSlng home ox .. 
penses from the date of admission lor persons 
already rece<ving $$1, bvt onty from the first day 
ol the month lol lowlng admission for non •SSI 
recipients. This o lten results in pract ica l dftticu l
lles ror the non-SSI lndiv iduaJ seeking nursing 
home admission . Essentially, someone musl 
pay the nurs ing home·s .. private pay'' rate (usu 
a lly several hundred dollars mo re than the Me -

3i0 

d1caid ,ate) to, the first partia t month . In addl· 
tlon, n1any nursing homes requ ire a deposil o f 
one entire month 's pr ivate pay rate prior to ad • 
mission (sometimes even for SSI recipi enl 5'. 
w ho almost never have persona l funds BP• 
proachln-g this sum because ot the $1.600 $$1 
resources llmlQ. 01 course.a refund ca.n usually 
be obtained once Med icaid certif ies the tndl· 
vidual's eUgl b!llty, bu! the obstacle toadmlsslon 
o f individuals wi 1hout savings remain$. Federal 
law pt'Ohibits lacilil ies from charg ing pre •ad • 
mission deposits for Medic;a id eligibles . 42 
US.C. § 1396h(d) (punishable by up to Rveyears' 
Imprisonment or up to a$25 ,000 fine or bo lh). A 
possib le loophole is used to permit these .. dep • 
oslts" In Alabama . The Medlca1d Agency may 
no! certify applican ts u.nlil a/let admiss ion (no1 
unti l the firsl ol the next monlh ror n011-S$I 
individuaJs). Faclhtles thusatgue thattheyhave 
not charged any MediC<Jid-eligible iod ividua l a 
detpOsil Tho agency has not moved to elim inate 
lhis practice , and whether this practlce undet 
these cl rcums&ances violates section 1396d(h) 
rema ins unresoCved. 

11Admlnisrra1ive Code Rule No. S60-X·25 -.08 
prov ides lhat bank accoun ts are countable re
sources 11 lhe appllcan1 has "LICltestrictecl legal 
aocess to the accounts ," What ff someone dep.-. 
osited $2,000 in a joint bank account named 
every citizen of Alabama as a join& owner? 
Wou ld anyone ever qualify for Medica id? 

ueompare in re Eula B. Newton (Ala. M-edlcald 
Agency . SopL 4, 1985) (tavorable decis ion 

based on physfcian slalemenl Iha! claimant 
had no medical reason to expect admission to 
nursing home a1 the lime and on cla lman1'$ 
statement 1ha1 she was prepared 10 fly to Ariz• 
ona and .. wanted the p roperty in !hei r narne 10 
p revent a possibility or going to cou rL·') w ith In 
re Tomm ie Lee Dalley (Ala. Med ica id Agency . 
Ju ly 26. 1985) (un favorable decis ion despi te 
stalement thal transfer was made so that daugh 
ter could better hand le h01 alta1rs and that the 
deed was drawn up a t leosl eight months pnor 
to admission , wh ich was never cons idered a 
possibtlity until immecliateJy prior to adm ission~. 

1•The agency has of la te challenged autho r'lza. 
Uonsof represen1atlon signed by non -guardian 
sponsors.. These challenges have been re
jected. E.g., In re Arthur L. Wallace (Ala Medi
caid Agency, Aug. 15, 1985). 
" Id. Liens may be imposed on a Med icaid rec ip
ient's rea l property unless: a Sibfing wilh an 
eqllity lntorBSI or a spouse or a ch ild who is 
dls.abled or under 21 years of age llves on the 
property. 42 U.S.C. § 1396fl(a). 

t 1Adminis1rarlve Code Rulo No. 560 ·X·25 •.06 
(3Xb~ 

"The HeaJth Care Financing Admlnislretio n has 
proposed to make this ded uction optional with 
the states. 50 Fed. Reg. 10,992 (March 19, 
1985), but the proposal has crea ted a firestorm 
of opposition. Cali fornia wa s recenUy ordered 
to allow the ded uction. JohrJson v. Rank, No. 
C•84•5979 SC (N.O. Cal. Morch 22, 1985). 

BEA BUDDY 
With the number of new attorneys increas ing and the 
number of jobs dec reasing, more and more attorneys 
are going into practice on their own and miss IM bene- f-:~ 
fit of lhe counseling of more ~xperienced practitionersrn· ~ 
The Alaba ma State Bar Committee on Local Bar 
Activities and Services is sponsoring a "Buddy Pro- ' / 
gram" to provide newer bar members a fellow- 1 · 
lawyer they may consult if they confront a problem, ,i '. 
need to ask a question, or s imply want directions to a.; 
the cou.rthouse . -

If you are a lawyer who has recenlly begun a practice __ 
and would like to meet a lawyer in your area to call on ,. 
occasionally for a hand, or if yoo are the more expe· .._. , 
rienced pract itioner with valuable information and advice 
you're willing lo share, please complete and return the form below. Your partic· 
ipation in this program will certa inly benefit lhe bar as a whole. 

Local Bar Acfivities and Serv ices 
Buddy Program App lication 

Firm Name (if applicable ) ----- ------------

Addres s ------------- ---------

City ----- -- State -------- Zip - -----

Telephon e------------ -----------

0 New lawyer 0 Experienced lawyer 

Please re_tum to: Alabama State Bar , P.O . Box 4 156, Montgomery , 
Alabama 36101. 
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------------------------------------------------ ..... , a' 
The Contemporary Litigation Series consists of expert· 
ly written handbook s and treati ses on spe cific types of 
cases and aspects or courtroom practice . The latest 
titles in the Series include : 

MANN 'S MEDICAL HANDBOOK FOR 
LITIGATION 
By Arno ld Mann , 1985 
Appx. 575 pages , hil!dbound , illustrated ... .. $50.00' 

Provides all the backgrou nd information yo u need 
to handle medical aspects of civil litigation. Written in 
comprehensi ble, layman 's terms to help you under 
stand and speak with confidenc e about all types or in
juries, diseases, and medical conditions. lndudes Mini 
Dictionary of medical terms and exhaustive indei<. 

AIRCRASH LITIGATION TECHN IQUES 
By DanieJ C. Cathcart , 1985 
515 pages , hardbound , illustrated .. , .. . .. ... S65.00' 

A step-by-step guide from investigntion of the acci
dent to judg ment. Explains investi gation and recon· 
struction so yo u can confidentl y interpret investigat ive 
report s nnd physical evidence. Include s practical 
advice on practice and procedure , discovery , triill 
techniques , and use or experts. 

SOCIAL SCIENCE RESEARCH METHODS FOR 
LITIGATION 
By Donald E. Vinson and Philip K. Anthony , 1985 
488 pages , hardbound . . . .. . .. .. • .. . .. . . . . . . 545.C)(l• 

Designed to help you interpret social science re· 
search resu lts and challenge resea rch findings dam ag· 
ing to you r client. Discusses the kinds or statisticJ I 
anillysis occurring in evidence and testimony in such 
complex areas as product liability, antitrust , class 
action suits , and breach of contract . 

CNDUSTRIAL LOW BACK PAIN 
By Sam W. Wiesel, Henry L. Fe(fer and Richard H. 
Rothman . 1985 
781 page s, hardbound , illustrated . . . . . . . . . . . S60.oo· 

A compilatio n of articles on every issue in this com
plex field. Discusses medica l, legal, insurance , ond 
regu latory aspects of low back pain management. Pre
sents a standardized , objective method for rating the 
severity of low back pain . 

.......... ...._, 
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THE 
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MICHIE COMPANY 
~ -t 

PUBLISHERS OF THE CODE OF ALABAMA 

For customer service contact: 
JAMES R. SHROYER 

P.O . Box 717 • Pelham, AL 35124 
(205) 326-9899 

Or call toll-ftte 1-800-446-3410 

"plus <hipping, handling and s.,1,... tax whett •pptlcahl• 



Recent Developments 

Concenrlng Eligibility for 

Social Security Disability 

Does this sound familiar? A 
prospectiveclien t comes to you 
seeking aid to obtain Social 

Security disability payments. He or 
she is approximately 45 years old, but 
looks much older, and suffers from a 
wide variety of physica l and menta l 
impairments. Considering the age and 
variety of disorders , you are reluctant 
to take the case. You know from ex-pe· 
rience the secretary of Health and 
Human Services. as well as adminis· 
t rative law judges, have applied the 
age grids almost mechanica lly and 
conclusively. Furthermore, they tend 
to view each ailment of the claimant 
separately in their determination as to 
eligibility. The prospectsofa favorable 
outcome here do not look good. Yet. it is 
obvious the prospective client needs 
some sort of assistance. What should 
you do? 

You might take t he case. Recent 
amendments to 42 U.S.C. §423(dX2) 
(A)&(C) provide good supporting am· 
munition for your case. As amended in 
1984, §423(dX2XA)&(C) state that in 
the determination of whether a claim· 
ant's physical and mental state are of a 
"s ignificant medical severity," these· 
cretary shall consider the combined ef 
feet of all the claimant 's impairments. 

Formally, the secretary would at· 
tack the claimant's eligibility by pre
senti ng each parti cular ailment separ· 

312 

by 
J .F. Ja necky 

ately to the administrative law judge. 
U the ailment, considered thusly, was 
not of sufficient severity to ent itle the 
claimant to disability coverage, the 
next ailment would be presented, the 
same determination made and so on 
until the claimant was (usually)denied 
coverage. 

What lhe new amendments provide 
is that the ailments must be consi· 
dered in lolotodetermine eligibility. At 
least one 11th Circuit decision has 
been handed down which contemplates 
the working of the statute. Jn Reeves v. 
Heckler. 734 F. 2d 519 (11th Cir. 1984), 
theclai manl suffered from a variety of 
impairments: degenerative joint dis· 
ease, ch ronic pain associated with the 
degeneration, loss o( hearing, chest 

pain and vari ous mental disorders. 
The administrative law judge. consid· 
ering each ailment separate ly, denied 
coverage. The district cour t affirmed. 
On appeal, t he 11th Circuit vacated 
and remanded for a determination of 
whether the ai lments, considered to· 
gether. would entitle the claimant to 
disability. 

While you may be convinced the 
claimant's ailments, cons idered as to 
thei r cu mula tive effect. may be of suI· 
ficient medical severity to enritle him 
to disability, you st ill are concerned his 
age may prevent him from obtaining 
coverage under thegrjd scheme. While 
he suffers from a variety of disorders 
which would enable an older person to 
disability, under the age grids, he may 

f. F. fanecky grodualed from the United Stales Air Force 
Academyatuf the University of Alabama School of law. He is 
a partuer with the Mobilefim1 of Nettles, Barke1·&Ja11ecky 
and is a member of the Committee 011 legal Needs of the 
Eldarly. 
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nol be due coverage. The determina· 
tion of the exlenl of disability often 
involves a good deal of subjective anal· 
ysis, particularly in the area of mental 
disorders. Administrative law judges. 
consequently, have relied on the age 
grids as one of the more concrete and 
objective reasons for denying coverage. 
practically 10 the point of making the 
grids conclusive. 

However. recent cases have he.Id 
that age must not be used conclusively. 
Initially, the secretary may use the 
grids in thedetennination as to whether 
or not to grant coverage. In cases 
where coverage would be denied be· 
cause of the age grids. the claimant 
may produce evidence that his ability 
10 adapt to a new work environment is 
more limited than that established by 
the grids. In other words, the courts 
now recognize lhe person. because of 
his physical and mental state, may be 
older than his chronological age. Thus, 
a younger person may present evi
dence which would take himself out of 
his chronological age grid (a position 
on the grid which would deny cover· 
age) lo place himself in an older age 
group. a position on the grid which 
would possibly permit coverage. 

The amendments to 42 U.S.C. 
(d) (2) (A) & (C) and the court's treat · 
ment of the amendments present a 
more humane and realistic approach to 
deciding whether or not a person is 
entitled to Social Security disability 
coverage. It is only logical that courts. 
which must considc:r a person's age, 
education and work experience, or the 
total person, as well as the physical 
and menta l state. should consider all 
factors together to deter mine the cu· 
mulativeeffect. Applying the age grids 
mechanically and rigidly creates n situ· 
ation where a young person with the 
same disabilities as an older one could 
be denied coverage. The amendments 
and case law now prevent this injus· 
tice from happening. 

As a final impetus to take the case. 
you might take interest in 28 U.S. 
C.A.§(dl( l)(A) & (B), the Equal Access 
to Justice Act, which provides that a 
prevailing party in a suit against the 
U niled States may recover fees and 
other expenses where "the position of 
the Uni1ed States was not substan· 
tially justified." The Equal Access to 

Jus1ice Act has been held applicable to 
disability determinations under the 
Social Security Act.Blo11chclte v. Heck· 
/er, 586 F.Supp. 903 (D.C. Colo. 1984) 

Generally, the standard of the "rea· 
sonable litigation attorney" is to be 
used by the courts to determine whether 
the government's position in defend· 
ing its refusal to grant benefits was 

substant ially ju stified. The amount of 
attorney fees recoverable is set by sta· 
tute at $75 per hour. The number of 
hours claimed by the successful attor· 
ney must be reasonable. Finally, at· 
tomey fees and other expenses may be 
taken on top of any award for past due 
benefits. Love v. 1/tckkr. 588 F. Supp. 
1346 (M.D. Ala. 1984) D 

Resource Manual 
The Alabama State Bar Committee on Legal Services for the Bderly is preparing a 

resource manual for distribution to members of lhe bar and other professionals 
involved in counseling senior citizens. Attorneys often are unaware of agencies and 
private organizations providing assistance to their elderly clients, and the committee 
seeks 10 6D thaJ void 

The resource manual w,11 include listings ror bar referral services, pro bono bar 
programs, Legal Services Corporation offices and legal counsel for the elderly offices. It 
also will cover medical, recreational, income subsidy, charitable and other miscellane· 
ous N!SOWCes. Listings will be by county or service area 10 assist individuals in finding 
1he agencies and organizations in their locale. Each organization's listing w,ll include a 
brief description of services available, along with the organization's address and phone 
number. 

As the resource manual has not yet been pub6shed, anyone interested in providing 
the cornmillee wi1h input concerning resources available in their area should contact 
Margaret Helen Young, 215 West Alabama Street, Florence, Alabama 35630, (205) 
767-0700. 

Introduce 
Your Clients 

to a 
Valuable Service. 
Refer chem co Business Valuation Services for expert dccer
minntion of lair marker 11nlue of businesses, and financial 
analysis and consul cation in cnscs of: 

D E.rute planning D Bankruptcy 
D Estate settlement proceedings 
D Marital dissolutions D Mergei:s or acquisi tions 
D Rccapitafu.atioos D Buy-sell agreements 
D Employee stock D D issident stockholder 

owner..hip plans swts 
Contact Dr. John H. Davis, ID 

4 Office Park Circle • Suite 304 • Binningh:un , Alabama 35223 
P.O. Box 7633 A • Birmingham , Alabam:i 35253 

(205) 870-1026 
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cle opportunities 

.. JI + ........ 
1985 SURVEY OF ALABAMA LAW 
Von Braun CMc Center. Huntsville 
Sponsored by: Alabama Bar Institute for 

Continuing Legal Education 
Credits: 6.0 Cost: $75 
For Information: (205) J4B.6230 

·~ fri u 

1985 SURVEY OF ALABAMA LAW 
Binnlngham-Jefferson Civic Center 
Sponsored by: Alabama Bar Institute for 

Continuing Legal Education 
Credits: 6.0 Cost: $75 
For Information: (205) 348-623 0 

1 
LOCAL COVE/INMENT PROBLEMS 
ColOt1y l'al1le. Dallas 
Spcnsolect by: Southwestern legal 

Foundation 
For Information: (214) fSO.'<Zn 

., .. +lh, ... 

1985 SURVEY OF ALABAMA LAW 
QIJallty Inn. Airport Blvd .. Mobile 
Sponsored by: Alabama Bar Institute for 

Continuing Legal Educatioo 
Credits: 6.0 Cost: $75 
For Information: (205) 346-6230 

Fal€AAL TAXCUNIC 
FEfllUSOO Cfflw. UnNffllt)' of Alabama. 

TUSC8loosa 
Sponsored Dy: University of Alabama. 

Alabama Sodety of CPAs. 
Alabama State Bar and the 
Alabama Bar Institute for Ct£ 

Credits: 13.B 
For Information, (205) 34&6222 

314 

.., .,., 
FUNDAMENTALS OF BANKRUPTCY LAW 
Rit:2-cartton. 9os100 
Sponsored Dy: AU·ABA 
Ct1!CfltS: 20.9 Cost: $360 
Fa- lnfcmlation: (2 I S) Z43-I 600 

...... 
OEFENOINO THE UNPOPULAR CLIENT 
Cumberland Sch0ol or Law. Birmingham 
Sponsored by: Cumberland Institute for CLE 
Cost: $75 
For Information; (205) 670-2665 

1985 SURVEY OF ALABAMA LAW 
CJvlc Center. Mootg0mery 
Sponsored by: Alabama Bar Institute for 

Continuing legal Education 
Credits, 6.0 Cost: $75 
I'« lnfonnaticn (205) 348-6230 

LEOAL WRrrlNO SKILLS 
Hyatt Regency. WaS11lngton 
Sponsored by: AU·ABA 
Forlnformatlon: (2 15) 2A3·1600 

PSYCHOLOGY OF A TRIAL 
Birmingham-Jefferson Civic Center 
Sponsored by: Alabama Bar Institute for 

Continuing Legal Education 
Credits: 6.0 Cost: $75 
For Information: (205) 348-6230 

PSYCHOLOGY OF A TRIAL 
C'Ntc Center. MontgOmery 
5f)onsored by: Alabama Bar lnsmure ror 

Continuing Legal Eduanion 
Credits: 6.0 Cost: S7S 
For Information: (205) 34&6230 

,. 

f>LANNING. ZONING ANO EMINENT 
DOMAIN 

Ooubletree IM. Dallas 
Sponsored by: Southwestern Legal 

Foundation 
For Information: (214) 69Q.2m 

...... 
SECURED LENDING 
Atlanta 
Sponsoc eel by: Kll of Georgia 
Ctedlts: 7 .2 
F« lnfomlation: (404) 542-2522 

CIVIL RICO UTIOATION 
Maniott Marquis. New Yoli< City 
Sponsored by: AU·ABA 
For lnfonnatlon: (2 15) 2A3· 1600 

November1985 



....... ... 
NEGOTIATION: A SYSTEMATIC APPROACH 
Northwestern School of Law. Chicago 
Sponsored by: National Institute for Trial 

Advocacy 
Credits: 18.0 Cost: $550 
For Information: (312) 908-8932 

ESTATE PlANNING 
Birmingham-Jefferson Civic Center 
Sponsored by: Alabama Bar Institute for 

Continuing Legal Education 
Credits: 7.0 Cost: $75 
For Information: (205) 348-6230 

YEAR-END TORTS SEMINAR 
First Alabama Bank Auditorium. Montgome,y 
Sponsored by: Mootgome,y County Bar 

Association 
Credits: 6.6 Cost: None/members: 

S50/noomembers 
For Information: (205) 265·4793 

BUSINESS TORTS AND ANTITRUST lAW 
Cumberland School of Law. Birmingham 
Sponsored by: Cumberland Institute for CLE 
Cost:$75 
For Information: (205) 870-2865 

- -
UNJUST DISMISSAL UPDATE 
Doral Inn. New Yori< City 
Sponsored by: Practising Law Institute 
Credits: 14.4 Cost: S390 
For Information: (212) 765-5700 

'1'11'! Alabama Lawyer 

SECURITIES REGUlATION 
The Fairmont. Dallas 
Sponsored by: Southwestern Legal 

Foundation 
f'or Information: (214) 690-2377 

TRIAL TACTICS 
Birmingham-Jefferson Civic Center 
Sponsored by: Alabama Bar Institute for 

Continuing Legal Education 
Credits: 7.5 Cost: $75 
For Information: (205) 348-6230 

CAPITAL LITIGATION 
Riverview Plaza. Mobile 
Sponsored by: Alabama State Bar. Alabama 

Criminal Defense l.al'l}lers 
Association. National Association 
of Criminal Defense Lawyers and 
the Southern Poverty Law Center 

Credits: 7.0 
For Information: (205) 264·0286 

BAD f'AITH 
Marriott. New Yori< City 
Sponsored by: Defense Research Institute 
For Information: (3 12) 944-0575 

TENNESSEE FEDERAL TAX INSTITUTE 
Opl)l1and Hotel. Nashville 
Sponsored by: Tennessee Federal Tax 

Institute. Inc. 
Credits: 14.0 Cost: $175 
For Information: (615) 926-6185 

CIVIL PRACTICE IN FEDERAL AND STATE 
COURTS 

Hyatt Palm Beaches. West Palm lleach 
Sponsored by: ALl·ABA 
For Information: (215) 243-1600 

END OF YEAR TAX PlANNING 
Cumberland School of Law. Birmingham 
Sponsored by: Cumberland Institute for CLE 
Cost: $75 
f'or Information: (205) 870-2865 

TRIAL TACTICS 
Civic Center. Montgome,y 
Sponsored by: Alabama Bar Institute foc 

Continuing Legal Education 
Credits: 7.5 Cost: $75 
For Information: (205) 348-6230 

lABOR lAW INSTITUTE 
Atlanta 
Sponsored by: !CLE of Georgia 
Credits: 7.2 
f'or Information: (404) 542-2522 

1 o::t_ 1 A 

CRIMINAL DEFENSE 
Riverview Plaza. Mobile 
Sponsored by: Alabama Criminal Defense 

Lawyers Association 
Credits: 12.6 Cost: S 125/members: 

$175/nonmembers 
f'or Information: (205) 263-0003 

..... 
MIDWINTER SEMINAR 
Grand Hotel. Point Clear 
Sponsored by: Mobile Bar Association 
Credits: 4.0 
For Information: (205) 433-9790 

SKI TRIP/CLE SEMINAR 
JackSOn Hole. Wyoming 

1 1986 

Sponsored by: Cumberlan,: Institute for CLE 
Cost: S75 plus air/resort =s 
For Information: (205) 870-2865 
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Alabama 
Living 
Will 
Statute 

by 
Ann e W. Mitche ll 

A,111e IV. Mitcl,e/1 r«l!it>ed /,er undl!T· 
graduated~ from H1mtingdo11 Col
lege and /,er law dtgree from Cumber· 
la11d Sc1toolof ln1c. Site iso f)arh1erwitlt 
lite Birmi11gltomfin11 of Berko111ilz. l.cf
kovils. Isom & Kushner 011d serves 011 
lite /Jar's Commilltt 011 legal Needs of 
the Elderly. 
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T he right of the seriously inca· 
paci1a1cd individual to die is a 
moral issue that is profound 

but fundamental. The issue poses un· 
settling challenges 10 clerics, physi
cians and judges. Yet its essence lies in 
two simple questions: When may an 
infirm person die? Who makes the 
decision? 

The emergence of such institutions 
as the Hemlock Society and Lhe Eu· 
lhanasia Society of America may indi· 
cate a growing publicaccep 1ance of eu
thanasia in our country. Undoubtedly. 
many thought Big Chief in One Flew 
Oucr lite Cuckoo's Nest did the right 
thing in snuffing out the life of 
McMurphy, who had been lobotom· 
ized. Undoubtedly, too, many who saw 
the !ilm Whose Life Is It Any,cay? 
would . .isdid Richard Dreyfuss.choose 
death over an existence as a quadri· 
plegic. 

Th e law, however, remains stead· 
fast in its opposition to euthanasia. 
Havingrool s inJudco-Chr istian moral
ity , our jurisp,·ude nce embraces the 
precept thal a person should not die 
before his time. Th us, a ll states have 
laws proscr ibingsuicide,although asa 
practical maucr such statutes are not 
generally enforced, and without excep
tion. the courts have shown no mercy 
in mercy-killing cases. Judges have 
ruled consisten tly that humanitarian 
motivation and even the consent of the 
deceased do 001 mnigate the offense of 
killing. In one case, the defendant was 
found guilty of murdering his termi· 
nally ill wife. although he merely made 
poison accessible Lo her without actu· 
ally admini ster ing ii ,1 While our legal 
system may look the other way when 
the stricken individual Lakes his own 
life. it will nol condone having another 
take it for him. 

While rejecttng euthanasia. in re
cent years-courts and legislatures have 
been reevaluating the situation of the 
terminally ill patient for whom death 
is imminent. The Q11i11la11 case held in 
1976 a patient could refuse medical 
treatment when there was no hope for 
recovery! In the wake of Qui,ila11, 
many states, including Alabama. have 
promu lgated "living wm·· or ··natural 
deat h" Slatutes.a These laws enable 

one to dl'C1de whether his or her Life 
shou ld be sustained by life support 
systems when death would otherwise 
ensue naturally. Additionally. they pr~ 
tect physicians and hospitals from lia· 
bihty for following the instructions in 
a livmg Ylill, provided the statutory 

procedures are observed. The painful 
choice to die is then taken out of the 
hands of judges, physicians and the 
individual's family or friends. With a 
ltving will stat ute. the individual can 
ma kc I he decision 11tior Lo the Lime the 
need arises. 
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Under Alabama's Natural Death Act, 
enacted in 1981;1 an adu lt may make a 
written declaration instructing his or 
her phys ician to wit hhold or withdraw 
life-sustain ing procedures in the event 
of a terminal condition. 5 For purposes 
of the statute , a te rmi nal condit ion is 

tute does require that the declaration 
be: (I) in writ ing:(2)signed by the indi
vidua l making the declaration or by 
anot her in his presence and at his d i
rection: (3) dated; and (4) signed in the 
presence of at least two adult wit
nesses.1 T hese witnesses must be dis-
interested in the sense that neither 
may be a relative of the declarant nor 
have a pecuniary interes t in the dece
dent's estate . Sect ion 22-8A-4(c) illus
trates a sample declaration. 

While some states require executed 
declarations be registered with the 
state, in Alabama the declarant need 
only notify his or her physician of the 
declarat ion.' T he physician then mu st 
include the declarat ion or a copy of it 
wit h the declarant 's medical records. • 

If thedecla rant has second thoug hts 
about having a living will . revocat ion 
is possible at any time. The stat ut e 
provides three ways to revoke a decla · 
ration. T he declarant may personally 
destro y or deface the declaration " in a 
manner indicating intent ion to can
cel." Another method is a writte n rev
ocat ion signed and dated by the declar -
ant or another person acting at his or 
her direction . Finalli•, t he dec larant 
may revoke the declaration by "a ver· 
bal express ion." T his "expression" 
must occur in the presenc e of an adult 
whosignsand dat esa wr iting confir m
ing that t hedec larant manifested such 
intent. A physician who is notified of a 
revocat ion must note the fact of revo
cat ion in the patie nt 's medical record. 
but is not subject to criminal or c ivil 
liability for failur e to act upon a revo
cation of wh ich he or she did not have .!; 

"E actual knowledge.' " 
,® Absentadeclarant 'sseco nd though ts, 
,l! the declarant's physician should act 
,:' upon the livingwill's provisions "wit h· 
M out delay" once the declarant is d iagl'l 
.§. nosed as having a terminal cond ition." 
..s T he sta tute directs that the phys ician 
-a take the necessary steps to provide for 
i wri tten cert ification of the declarant's 
] terminal condition.12 Since the declar
o. ant's physician could providesuchcer -

one in which "dea th is imminent" or tification, th is process generally would 
one that is "hopeless" unless the pa· involve no more than finding a secon d 
tient is artificially supported by life physic ian to confirm the diagnosis and 
sustaini ng procedures. •; give a second cert ification of t he de-

The procedure for making a living clarant's termi nal state . 
will declaration is s imple and does not Suppose the physician does not wish 
require an atlorney. However . the sta· tocarryoutthecertification process for 

The Alal>amo Lawyer 

a patient.In this insta nce t he phys ician 
would not be subject to liability."' Ap· 
parenlly, the Alabama legislature was 
hesitant to impose on the medical pro
fession a legal obligation that would 
run counter to the ethics of many phy· 
s icians. However. the stat ute directs 
that the reluc tan t physician permit the 
patie nt to be transfe rred to another 
physician. " Moreover, a physician or 
any other individual who willfully con· 
ceals a declaration may be found gui lty 
of a Class A misdemeano r.15 

Alabama's living will statute elicited 
a wide range of react ions from sta te 
phys icians contacted for this article. 
One doctor al a Birmingh am hospital 
said he would not ab ide by a patient's 
living will if t he family cha llenged it, 
stating that despite the act's specif ic 
language, there is "no proof" that a 
living will would sh ield a doctor from a 
lawsu it by the family. (Note: There a re 
no reported Alabama casesdea ling with 
the act.) Several other doctors admitted 
they had not heard of the Alabama 
Natural Death Act. and suggested phy
sicians should be better educated re
garding the act. 

Most phys ician s contacted who are 
aware of the act favor living wills, see
ing no eth ical or legal problem s. How
ever. many of these doctors feel there is 
room for improveme nt in t he use of 
these documents. One st rong sugges-

For the "Elderly" 
Advocate 

For the past decade, the nonprofit 
Legal Council for the Elderly (LCE) 
has bee n dealing with many or the 
problems of the nation's elderly. LCE 
has developed a number or reaso n
ably priced manuals and handbooks 
that can be used by atto rneys who are 
begjnning lo delve into the morass or 
Social Security, retirement , disability, 
Medicare, Medicaid, conservatorships 
and wills. Write to Legal Council for 
the Elderly, P.O. Box 19269-K, Wash
ington, DC 20036 for a free listing or 
LCE publications. 
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tion was Lhat the patient discuss the 
living will with his family and leave a 
copy with a family member. so the doc· 
tor would not be left with the sensitive 
task of breaking the news of the pa
tient's wishes to the famih•. Another 
physician suggested the inclusion of a 
copy in the paucm's hospital chan, 
since 1erminally ill patients often re
ceive treatment lrom a number of phy, 
sicians. In this connection, one doctor 
suggested the patient should be asked 
LO sign a new Jiving will prior to major 
surgery al the hospital, so there would 
be no doubt of his wishes. Finally. one 
physician proposed persons favoring a 
natural den th should carry the equival, 
ent of a uniform donor card. 

As previously staled. the Alabama 
Natural Death Act has not been tested 
in the courts. Futurecourt actions may 
reveal its possible shortmmings. as 
suggested by some of our doctors. but 
for now. II stands as a major first step 
LOward coping with a difficult moral 
issue. D 

FOOTNOTES 

•People v. Rooort~ 178 N.W. 690 (M,ch. 1920). 
Seo e/1040 Am, Jur. 2d Homicide §111 (l ~J 

'In ro Ouinl81' 365 A.lid 647 (N.J 1976). 

•See. e.g.. Alabemo NaM810ea11> Act. Alo. Code 
§§ 22•8A•l tOICl,(1981~ 0-g,a Uv,ngW•ls 
ACI. Ga. Code AM. §§ 31 ·3l?-1 e, seq. (19M t 
M,_pp ACI. C"-P, 365, laW$ ol 1964; New 
Mulco Rlgh1100le AC1. NS .Slat Ann.§§ 24-7 • 
1 OI seq. WyOffllng AC1. Wyoming Act. Wy. Slat 
3326 §§ , ... el - (198-C~ 
'Ale.Cod<l§§22-8A·1 OIH(I. 

•Id, § 22-811•2 
'Id,§ 22•BA•3(6J 
'Id .. § 22·8A·4 
'Id .. § 22•8A·4(b) 
•td, 

"Id.,§ 22•8A•5 
"Id .. § 22•BA·6 
111/d 

"Id..§ 22•8A,8(1) 

"Id. 
"kl. § 22-aA,«b} 
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ADMINISTRATIVE 
0 FFI CE !From /llll(IJ 297J 

cohol-depcndent driver. 
• Legal - The legal di,ision sup

plies l he chief justice, the administra· 
th•e director of t-ourts, states judges 
and clerks of court with research as
s,stancc as an n,d in formulating policy 
effecung the operaiion of the court 
sys1em. 

• Rese arc h - Primarily in re
s1>0nsc 10 the Judicial Study Commis
sion, staff ))Crsonnel arc involved in 
extensive research in a variety of areas 
which impact Alabama's court system. 

• Judi cial edu cation - The Ala· 
bama Jud1cml College. which is a div
,s,on of the AOC. 1s charged with spon-

soring and coordinating all judicial ecJ. 
ucation program~ for judges, clerks 
and all other court orricials and sup
pon ,taff. Additionally, the Judicial 
College prov,dei. orientation training 
10 new judges and coun officials. 

This aniclc ,s an oven~ew of the 
major opcrdl ions of the AOC. Future 
articles wall provide an in-dep1 h look at 
particular nrensof operation as well as 
information about research projects 
and new programs. We always have 
enjoyed our close working relationsh111 
with the Alabama State Bar, and as 
you haw any questions about the 
AOC. our responsibility, or our servi
ces, please foel free 10 call us. Our in
state toll free number is I ·800·39'2-8077. 
We look forward to heanng from you. 

0 

If only the British had known abou t title insurance I 
Title i11surance would have protec ted them from anyone 
who questioned their right to ownership. 

With MVT behind rea l estate lrWe!otmc11ts. your 
clients are assured of clear ov..nership. I hat's because 
we'll defend their title against all challen11os. In addition, 
we're fully comp uterized to serve you more elfectively 

Don't let the sun go down on your empire - insure 
with M,~sissippi Valley Title. 

Mississippi Valley Title Insurance Company 
Home Office. Jackson, MS 39ZOS 

',Vhollv (r.'mt,:I ~ut»1d1arv of l 1tll.' ht<iur,u1rc C01n~11w 01 .\1!nrt1')04n 
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HUGO BLACK CENTENNIAL CELEBRATION 
Justice Hugo Black and Tht Co nstitution , 1937 - 1971 

The University of Alabama School of law March 17 - 18, 1986 

As p,ll1 ol us mnunm,onu,on ol 1h< 100th onnh,,n.11y ol 1h• U.S. Suprom• Cour1 Jusoltt Hugo L. 
m11<1<. Th• Unlv•nily of Aab•m• will pN'k'III a coof....,,.. March 17-18, 1986. P,rtic1p•ntt ln 1kt 
program will include some or AmffK'i 't moM d11dngulffl(d ;uriAs. ioum~li111 • .and tcholan. "J"lwy 
wiU explott Black·, unique con1nbu1ion to 1he rol, of 1ht Suprtmt" Court in modem Amffia ~n.d 
tht Court's :relaHonshlp 10 tht ConMl1utlon and public affairs. 
In addition lo the formal pn.'ttnt.ttlon.s . thcrr wlll ~ ~v,ral sociaJ occa5ioN du.ting which thost 
ntte-ndin.g the confertnct will h.,vt the OJiJ>OrluRh)' lo mt't l i:a.nd talk with ihl! othC!r p:ullci1,an1J, 
Th,. c:onfcr,nce 1, free and wlU bt hc.-ld on cJ1mpu1 ar The Univff$1ty of Al.ibama, In TuKAloc,64, 
Al.ibama . For mon- infor nuulon itnd/or rrg.J,tT;:Ulon ma tr'rial5, writ e: 

0.an 0,ad<S W. Cambi• 
Th~ Un1vrrsity of Ah:t.b.am;t 
S<hool of l..,w 
P.O. llm< 1435 
Univmity . All51186 

Partici pants 
Honor.ab!• Wdli.un J. Brmnon 
Hononble Alt hut Coldb<rg 
Honor.bl• H.my T. &!wan!, 
Hononbl• John C. Godbold 
Honor.able Frank M_ Johl\50n. Jr. 
Honorable-T .rwna.n Hobb, 
Irving Dilliard 
Milxl.cmer 

Anohooyl<wls 
0,.. How•rd U..11 
Du• Culdo C.t.b ..... 
ProfmorC.,.ldT Dunne 
Profc,,:,or A. E. Dick How•rd 
ProffflOr D•n,d ). M••dor 
Dr. A.big.JU M. Thttns.trorn 

March 17 -18, 1986 



~ung 
GLaw1-ers' 

iection 

h appears we are now into a very 
active year for the Young Lawyers' 
Section. We have an extremely ener· 
getic group or young lawyers who have 
volunteered to serve on the executive 
commillce or the section. We are for· 
lunate lhis year 10 have a commitlee 
made u1,o f both individualsexperiencecl 
in the work of the Young Lawyers· 
SecLion and those who are enthus ias· 
tic about becoming involved in the sec· 
lion for the first Lime. 

At the annual meeting in July. offic· 
ers elected 10 guide the section were 
Claire Black, Tuscaloosa, president· 
elect: Charles R. Mixon, Jr .. Mobile. 
secretary: and N. Gunter Guy. Jr .. 
Montgomery, treasurer. The people 
whopr~entlyareservingasmembers 
of the executive commiitee and the 
various subcommiuees which they 
chair arc as follows: Keith Nom1an, 
Montgomery, Youth Legislative Judi· 
cial Program Committee: Laura Crum, 
Montgomery, Bar Admission Commit
tee; Charles R. Mixon, Mobile. Meeting 
Arrangements Comminee and Annual 
Seminar Commiuee: Claire Black, 
Tuscaloosa. Long-Range Planning 
Committee: Ronald Davis, Tuscaloosa. 
Public Information Committee and 
Sub-commiuee on Publica1 ion: John 
W. Donald.Jr .. Mobile. Disaster Erner· 
gency Legnl Assistance Committee: 
Holley Crim. Montgomery, Domestic 
Abuse Committee/Missing Children 
Project; Edward Dean, Mobile, By-laws 
Commi1tee: Pal H11rris. Montgomery, 

Administration Committee; Frederick 
Kuykendall. Birmingham, Local Bar 
Coordinating Commiuee, Jefferson 
County and North; Lynn McCain, 
Gadsden, Community Law Week/Con
stitut ion Bice111ennial; N. Gunter Guy, 
Jr .. Montgomery, ABA/Yl,S Liaison, 
Commillee and Finance Committee: 
James A. Miller, Birmingham, Contin
uingl.cg11I Education Commiuee; Caine 
O'Rear. Ill, Mobile. Annual Seminar 
Sub,commiuee: Sid Jackson, Mobile. 
Local Bar Coordmating Committee 
Soulh of Jefferson County; Randolph 
Reaves. Montgomery. ~lative Com· 
mittee and Conference for ihe Prof es· 
sions: Percy Bad ham, Birmingham. 
Leadership on l.ssues/Grants Commit
tee: Jamei; Anderson, Montgomery. 
Alabama Bar Information Sub-com· 
miuee.and Newspaper, Television and 
Radio Sub-committee: and William 
Traeger. Ill. Demopolis, Law Student 
Liaison Commitlee. Each has shown a 
strong dedication to the legal profes· 
sion by the work they are doing for 
the Young Lawyers' Section. lf you see 
any or them. please oHer your encour· 
agement and thanks for their efforts 
toward a better profession. 

O,·er the last few months. the one 
commiuee of our section which we 
keep diligently prepared but hope is 
never needed, has been called on to 
serve the community again. The Dis
aster Emergency Legal Assistance 
Committee. chaired by John W. Do
nald.Jr .. of Mobile, was called upon to 

by 
J . Bernard Brannan, Jr. 

YLS Pr es ident 

assist on the Gulf Coast as a result of 
Hurricane Elena. In a>njunction with 
the Young Lawyers' Division of the 
American Bar Association. and the 
Young Lawyers' Section of the Missis
sip1ipi Bar.John's committee went in to 
action as soon as the Federal Disaster 
Declaration was made. T he committee 
11rovided pro IJ0110 legal services to the 
victimb or Murricane Elena. The Feel· 
eral Emergency Management Agency 
set up disaster centers and volunteer 
youfl8 lawyers continuously staffed 
each center, answering questions and 
providing guidance and a>unseling for 
Lhe hurricane victims. The questions 
ran from how 10 file insurance claims 
to the landlord and tenant relation· 
ships. The young lawyers offering this 
assistance were Mike Sullivan, Young 
Dempsey. Sam Crosby, Danny Black· 
bum, Mary Murchison, l..arry Sutley, 
Mike 13all;ird and Alice Boswell. Each 
of us. as members of the bar, owes a 
deep debt of grati tude to these lawyers 
for donating i heir time and helping to 
give our profession a brighter image in 
the public's eye. 

The bar admissions ceremony for 
the fall admittees was held Oct0ber 31 
at the Civic Center in lllontgomery. 
The Honorable Ginny Granade. assis· 
tam United States attorney. southern 
district. gave the luncheon address to 
the new admittees. Laura Crum of 
Montgomery. who serves on the exec, 
utivc commillee of Lhc section and is 
chainnan or I he bar admissions cere· 
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mony sub-committee , worked zealously 
to insure Lhe success of t he ceremony. 
She should be com mended for her 
efforts. 

In the past, our sectio n has received 
some excellent ideas. to bette r serve 
the profess ion and the public, from che 
vario us affilialeout reach project meet· 
ings provided by t he Young Lawyers' 
Division of the American Bar Associa· 
tion. We expect and hope to have dele
gates a ttend as many of these meetings 
as possible. During t he next year. 
lherewi ll be meetings in Austin, Texas; 
Balti more , Mary la nd; Char lesto n . 
South Ca rolina: and New York. New 
York. 

Although the various commiuees of 
the Young Lawyers · Section are pres· 
ently working enth us iastica lly. there 
is always a need for a greater involve
ment in the hands -on activities or t he 
section. Th e only requir ement for 
membership in lhe Young Lawyers ' 
Section is thal one must be a lawyer 
who is under 36 years of age or in his or 
her first thr ee years of pract ice. If you 
are in tha t ca tegory and wish to be· 
come ac tively involved in your state 
bar associat ion. please contac t me. D 

4Larson 
&.. 

M~Gowin 
roRcsr MANAGERS i n c 

&. CONSULTANTS 

Beneficting anorney s and the ir 
clienrs with the following pro
fessional se rvices: 

• PROPERTY DIVISIONS 
• LANDOR TIMBER APPRAISALS 
• ESTATE OR TAX PLANNING 
• EXPERT WITNESS TESTIMONY 
• LAND SALL EXCHANGE OR 

ACQUISITION 
• PHOTOGRArHIC 

INTERPRETATION 
• SEJSMIC. OIL OR MINERAL 

ADVICE 
a TIMBER ESTIMATES 
• FEASIBILrTY STUDIES 
• FORESTRY CONSULTING 

r.o. Box 2143 •Mobile.AL 366 52 
438-4581 

CLE <-News 

by 
Mar y Lyn Pike 

Assistant Execut ive Dir ecto ,· 

December 31 is the deadline for 
completion of 1985 continuing legal 
education requireme nts. Tw elve crt'<I· 
its, eit her earned this year or brought 
forward from 1984, are required for 
most members. 

Cred.its arc reported by way of !he 
form emit led ' 'Annua l Reporl of Com· 
pliance," mailed to each member in 
late September. An ext ra form is pro· 
vided for use by those who may have 
misp laced the first one. It a lso may be 
used to report additions to 1985 report s 
already submitted. 

At its July 24 meeting in Huntsville, 
the Manda tory Cont inuing Legal Edu· 
cat ion Commission: 

I. Recommended that bar commis
s ioners Wade H. Baxley and rra ncis R. 
Hare.Jr., be nominated to replace com· 
miss ioners P. Richard Hartley and 
Warren B. Lightfoot, whose terms as 
bar commissioners exp ired June 30, 
1985: 

2. Recommended that commissioner 
John B. Scott be nominat ed chairma n 
of the commission . succeedi ng outgo· 
ing cha irman P. Richard Hart ley: 

:tApproved a se minar , offered by an 
insuran ce company, strictly for pri· 
vale a ttorneys who handle cases for 
that company: 

4. Granted two atto rne)'S final ex
tensions of the 1984 compliance dead· 
line; and 

5. Granted partial credit for a Soviet· 
American compa rativ e law seminar 
conducted in the Soviet Union. 

September 13 in Momgomery the 

MCLE Commiss ion: 

l. Elected commiss ioner Gary C. 
Huckaby vice chairman; 

2. Approved a permanent program of 
subst itut e compliance for a blind 
auorney: 

3. Declined to change its policy on 
the calculat ion of teachi ng credit for 
panel members: 

4. Denied a request for cred it for 
teaching non lawyers; 

5. Denied a sponsor 's reques t for 
permission to submit evaluacionsevery 
six mont hs ra ther tha n mont hly. but 
gra nted permi ss ion for quar terly sub· 
missions; 

6. Designated the National Legal Aid 
and Defenders Association an approved 
sponsor of CLE act ivities for 1986; 

7. Denied approval of a finan cial 
planning seminar designed for CLUs. 
CPAs and attorneys; 

8. Approved a perinatology seminar 
des igned for attorneys and physicians: 

9. Approved a medical malp ractice 
seminar designed for atto rney s, physi· 
c ians and risk managers; 

10. T abled considerat ion of a video· 
taped seminar des igned for attorneys, 
physicians and dent ists . pending re· 
ceipt of addit ional informati on: 

I I. Approved an English-American 
comparative law semi nar conducted in 
London;and 

12. Disc ussed possible regula t ion of 
in-house CLE se minars , tabli ng finali, 
1.ationof a policy until its next meet ing. 

0 
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M MCLE Commission 
A A labama State Bar 
I P.O. Box 671 
L Montgomery , AL 361 01 

T Telepho ne: 
0 (205)269-15 15 

MANDATORY CONTINU ING LEGAL EDUCATION COMM ISSIO N 

ALABAMA STATE BAR 

1985 MC LE FORM 1 

ANNIJAL rlEr 1RT F C,..,MPL/4.NCE 
Submit this form by Dec ember 31, 19 85 

Name and address as shown on Bar records : 
I I I I I I I I I I 
I I I I I I I I I I 
I I I I I I I I I I 
I I I 

I I I I I I I 
I I I I I I I 
I I I I I I I 
I I I I I I 

If address shown is incorrect , please correct above. 

REQUEST FOR EXEMPTION Office Telephone Number : 

D A. I became a member of the Alabama State Bar during 1985 . Birthdate : 

D 
MO DAY YR 

B. I reached the age of 65 during or before 1985 . 

D C. I am 

__ a fu ll -t ime j udge . 1985 CREDIT SUMMARY 

__ a member of the U.S. House or Senate . 
Extra credits earned in 1984 ..................................................... 

__ a member or the U.S. Armed Forces. 
Credits earned for attendance in 1985 ................................ ..... 

-- a member of the A labama Legislature . 
Teach ing cred its earned in 1985 ...................... ......................... 

__ prohibited from the private pract ice of law by 
Constitution . law or regulat ion. TOTAL ............................. ................... .................... ............. ........ 
Position : 

D D. I he ld a special membership during 1985 . Extra credits earned in 1985 to be carried forward 
for cred it in 1986 ............................. ................................. .......... 

D E. I have received a wa iver from the MCLE Commission . 

I I I 
I I I 

I I I 



1985 CRED IT REPORT 
List only 1985 courses 

A. ATTENDANCE 

( 1) 

(2) 

(3) 

(4) 

(5) 

(6) 

B. TEACH ING 

( 11 

(21 

(31 

(41 

Sponsor 

Sponsor 

Course or Seminar Title 

Subject(sl Taught 

I aff irm that the i nformat ion goven above ,s. to the best of my knowledge , 
acc urate and complet e. 

Signature~~~~~~~~~~~~~~~~~~~~~~~~ 

Date 

Oate(s) 

I 
City I Credit s Earned 

I I 

I I 

I I 

I I 

I I 

I I 

I I 
TOTA L: 

Date(sl I City I Hours I Credits 
Taught Claime d• 

I I 
I I 

I I 

I I 

I I 
I I I 

TOTA L: 

' TEACHING CREDITS 
Speakers who prepar e thorough . hogh qual ity, readable w rit ten mate

rials earn six cred its per hour of class presen teuon 
Speakers who do no t do so earn three credits per hour of cl ass pre sen 

tation . 
Repeat presentatoons quahly for one half the credits availa b le for the 

i nit ial presentat,on 



CCIM 
CEIITIFIED COMME RCIAL INVEST MENT MEMBER 

IEL.,!Ocd °'""''""'' '"~""""" Monbc, (COM) • '" loOh•lao,, , ,~,o. I~ 
ccluc:uion, exper ience and knowlc:dgc of th c mitrkerplace, is an cxpun in co1runl·rtia l· 
lnvcMmcm real esrare. 

Each C<.IM is a licenS<.-<I re-.u L'l>t:111: pmfc s:;ion.11 who has compll-1<:d :, rigormL~ 
c.:ou11><.· of study and fulfilled cxpcrienn· n:quin:ml·nts co <.:am the dt-,,ignatio11. Certified 
Commcric:11 ln\'t'Stment .Mm1ht.-r. Thl· expcricnct'l. and training pn.--pare CCIM~ to identil) 
thdr c:llcm.1,· commt'.l'Ciru and Ul\l.,,Lntem n:al omtc nee~ :md ~:ubfy them 

CU\1;, h:1\'1: :1ccumulau:d knowledge and m.1Sten:d ccclmique:. in <lher..l.· :tn.~ts. 
induding n.-al 1.·st.ue inv~rmcnt :m:ily~is. rax:ition, :u1d propcrl} dt." clopnwn1. 

·nrnm SKILLS ENABLE THEM TO: 

• Assist diem:. in 1.-:;1.ablishing hwcstmcnt goals. 

• Compare real t·stmc wit h ot her investmems for :u, :1n:m~1tc 
measurement of p<ltentlal after-tax yi<dd 

• Conduct comp~h1.·nslvc ~Ile :mal yses. 
• Evaluare m:irket and fln:mdal ft.~ll!ibilit}~ 
• Evaluate and negotiate n.~tl estate fin:1ncing . 

• Act :IS a liaison with a client 's account:1nt and :mornt.'\ 
n:garoing n.-:,1 t.'l>t:Jte m:u tc:r... · 

• Strut.Wee t1x-t.lekrn:d ci.changcs of n:;11 est:ne. 
• Pcrfom1 Jc:i:,c/purch:IM.' :m:il)'~":>. 

The CCIM L~ tr.tined to pro, ·ide St.'n'ict-s in sdling. exchanging. leasin~. m:m:1ging, 
dl.'\ doping. fln:mcing and syndit:ating co mmercial :1nd in,·cstmcnt real t'l>tall.'. lndi vid11:1L~ 
who posi;css dlis high level of co mix·wnq • :m: :1 valu:1hlc resource to 1 he.: real c, t:Jt<· 
investor and to the commcf'i:i.,J user. 

!ML."""'"' comm,,,,e,11m,>1meo< ""' "''" ,~o,~H"g, <I»·""~" m mm 
10 b thc: Cc:rtified Commercial lnn .'l>tmt.·m ('.kmbc:t 1llis prof~ion:11 will hdp you 
:tc.:hk-n: )Our ilwesm1eot or comml·l'l.ial n::11 csCitc gools. COM~ bring a lull -time 
l·ommitmcm co the field of commercial Im cstmcnt n-:tl estate. 

Advertisement 
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lc:tm, ,tan wilh :1 Certified 

Commcrci.'\J hwcsuncru Member 
- the m:1111 li nk in th e chain tha t 
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portfolio. Call one of these 
profcssion.'lls toda y! 
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A General Practitioner's 
Introduction to Copyright Law: 
A Primer on Intellectual 
Property, Part Il 

by 
Harold See 

Copyright law is a speciali7.ed area of 
practice, but there are many things the 
general practitioner should know in 
order to represent clients effectively. 
And, it is an area of practice in which 
any attorney should be able to develop 
an expertise if he or she has the inter · 
est and if the prospect of future copy· 
right work justifies the cost of becom, 
ing proficient. 

Dcftnitions 

The th ree major categories of in tel, 
lectual properly are patents, copyrights 
and trademarks. Rough definitions of 
these three follow: 

A. PATENT A patent is a federal 
statutorily granted monopoly to 
111ake. use or SB/I a n1achine: a 
manufalure; a composition of 
matter; or a process. 

B. COPYRIGHT A copyright is a 
federal statu torily granted mono
poly of the exclusive right to rep
roduce. distribute, perform or dis
play certain original works of au
thorship. Basically, protection is 
against copying and extends only 
10 the form or expression. 

C. TRADEMARK Atrademark(or 
trade name) is a state law granted 

monopoly in the right to use a 
mark on goods to designate them 
as coming from a part icular 
source (or on a business to idcn, 
tify the business). There are led· 
eral and slate reg istration 
schemes. 

Sow ·ce of federal authority 

The United States Constitution, Ar
ticle I. Section 8, provides: 

"The Congress shall have Power . .. 
(3) To regulate Commerce with for· 

eign Nations.and among thesev· 
e.ral States, and with the Indian 
Tribes . . . 

(8) To promote t he Progress or 
Science and useful Arts, by sec
uring for limited Times to Au· 
thors and Inventors the exclu· 
sive Right to their respective 
IVriLings and Discoveries . . . ," 

Clause (8) is the source of federal 
powerover patents and copyrights. By 
application of the supremacy clause 
conflicting state law must yield. Clause 
(3) is the source of federal authority for 
a trademark registrat ion system. 
Therefore, although trademark regis, 
trat ion is limited to inters tate com· 
merce, patents and copyrights are not. 

Copyright law 
(17 t:.S.C.A. §§101-810 

[Note: The following discussion re
lates to the "New" Copyright Act of 
1976 which became effective January 
1, 1978. Sectio11301 oflhe Ac/ abolishes 
virtually all common law copyright./ 

A. Who ma y practic e 
copyright law? 

Anyone may practice copyright law, 
but with each amendment to the Copy
right Act this area of the law becomes 
more complicated. V11rious areas of 
copyright law - music. recordings, 
movies, books, newspapers and televi
sion - may require specialized knowl
edge of the indust ry. 

B. What should the general 
practitioner know ? 

1. What is copyrig htabl e 

Section 102 of the Copyright Act de· 
fines what is copyrightable in the fol, 
lowing terms; 

", .. original works or authorship 
rixed in any tangible medium of ex-

Harold F. See received his bachelor's de
gree from Emporia State Uniuersity (Kan
sas), his master's from Iowa State Uni
versity and his low degree from the Uni
versity of Iowa. Since 1976, he has been a 
professor ot the University of Alabama 
Schoo/ of Low. 
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pression .•. (including) the following 
categories: 

a) literary works: 
b) musical wol'kS ... : 
c) dramatic works ... : 
d) pantomlncs and choreographic 

"'•orks: 
el pictorial. graphic and sculptu· 

ra.l works: 
I) motion pic1uresn ndothcra udio

visual worl<s: and 
g) sound recordings." 

Thus, the type of works protected in· 
elude nearly all manner of expression 
provided they are "fixed in a tangible 
medium of expression." Thal is. they 
mus l be captured In some form that 
provides them with a life that is of 
"more than transitory duration ." It 
also should be noted that the catego. 
ries listed above include works whether 
or not they are what most peaple 
would consider works of art: commer· 
cia ls. personal letters and. diaries, ar· 
chitects plans and even the design on 
fabric may be covered. 

2. Th e scope of copyr ight 
prot ectio ,t 

(al Copyright protection cxu,nds 
only to the fonn ol expression. Sec· 
tion UY2(b) pro,,idi,s as follows: 

"In no case does copyright pro
tection for an original work of 
authorship extend to any idea, 
procedure, process, system. 
method of operation. concept. 
principle. or discovery. regard, 
less of the form in which it is 
described, explnined. illustrat · 
ed.orcmbodii.'<I In such work." 

f'or examp le, an idea or invention can· 
not be protected under copyright law 
simply by describing it and ropyright· 
mg the description. In such a case all 
that is protected is the descrip tion it· 
se lf, not the under lying idea or inven· 
lion. For example. ii someone develops 
a new device for catching mice and 
descnoes lhe device in a copyrighted 
article, the copyright prohibits other.; 
from describing the device us ing the 
same language. It does 110/ prohibit 
others from making the device. (Only a 
patent can do that. ) 

In the same vein, section 202 
provides: 

"Ownershi1iof n copyright, or any of 
the exclusive rlghts under a copy· 

right, is dislinct from ownership of 
any material object In which the 
work is embodied. Transfer or own· 
ershipof any material objec1 ... does 
not of itsell convey any righ1s in the 
copyrighted work embodied in the 
object. nor, in the absence o( an 
agreement. does transfer of owner· 
ship ol a copyright or of any exclu, 
sive rights under a copyright convey 
properly rights in any material 
object." 

la other words. purchase of a painting 
does not convey any right to copy that 
painting . Similarly, purchase of the 
copyright in a pain1ingdoes notronvey 
any right to the painting itsel[ - not 
even access to it to copy it. The "thing" 
and the copyright are two distinct legal 
eotities. 

(b) Copyright is compnsed of a 
number of conceptually distinct ex· 
elusive rights which arc list eel in sec
tion 106: 

"Subject to sections 107 
through 118.thcownerola,py
right under this title has the 
exclusive rights to do and to 
nut horize any oft he following: 
(I) toreproducethccopyright· 

ed work ... : 

(2) topttparcderivativeworks 
based upon the copyrighted 
work~ 

(3) to dis I ributc copies or pho
norecordsor the copyrighted 
work 10 the public •.. : 

(4) inthcca~ofliterary.mus , 
ical. dram3tic, and choreo
graphic works. pamomines, 
and motion pictures and 
other audiovisual works, 
to perform the copyrighted 
work publicly: and 

(S) in thecaseolliterary, mus· 
ical. dramatic, and choreo
graphic works. pantomini,s, 
aod pictorial. graphic. or 
sculptur[II works, including 
the individual images of:, 
motion picture or other 
audiovisual work, to display 
1hc copynghted work pub, 
licly." 

Many of the terms that appear in sec· 
lion I 06 are defined terms , or have par· 
1icular legal significance, but the over· 
all thrust of section 106 is to raise a 
ropyright question whenever a ex>py· 
righted work is copied or used publicly. 

(cl There arc exceptions to the 
section 106 rights. Theseexceptloru, 

TH INK 
STRUCTURE 

When you have a personal tnJury case. THINK STRUCTURE 
That's right. Think structured selllement as an alternative 10 a 
lump sum setllemenl and maximize the cash available for lhe 
claimant at the towesl possible cosl to the delendanl. Call now for 
ideas on what creative use of U.S. Treasury securities and 
annu111es can do tor your settlement needs. 

Lamar Newton 
Southern Structured Settlements, Inc . 

1200 Bank for Savings Building 
Birmingh am. Alabama 35203 

205-328-2 666 



appear in sections 107-118. The ex
ceptions relate to fair use, use by 11· 
braries. sale or display of a particular 
copy.certain non,pro!itorspecial per
formances and displays, cable trans
missions. ephemeral recordings, use
f u I iterns. sound recordings, compul
sory licenses. juke boxes. computers 
and certain noncommercial broad
casting. Possibly the most important, 
and probably the rnost misunderstood 
exception is the Fair Use exception 
(§107). Limited use of a copyrighted 
work is allowed without permission 
"for uses such as criticism, com· 
menl, news reporting. teaching ... , 
scholarship. or research ... :· These 
purposes appear to. and in general 
probably do, limit fair use 10 such 
activities as leaching. research and 
reporting. (However. in the &tamax 
case the supreme court applied the 
fair use doctrine to non-commercial 
time-shi(Lingof programs for private 
viewing.) Even if the purpose of the 
use is permissible. the scopy of the 
use is limiLed based on, interoli<1: 

"(I) the purpose and character 
of the use . .. ; 

(2) 1he nature of the copyright· 
ed work: 

(3) 1hcamoumandsubstantial· 
ity of the portion used ... ; 
and 

(4) the effect of the use upon 
the potemial market loror 
value of the copyrighted 
\\'Ork." 

The underlying policy is thar while one 
should have Lhe right accurately to 
refer to a copyrighted work by cit ing 
short portions of it, this should not be 
an excuse for substantia lly appropriat
ing its commercial value. 

There are. incidenta lly, voluntary 
guidelines for libraries and ror educa· 
tors. While these do not bind copyright 
owners or users. they probably serve 
as safe harbors since one can expect 
courts to give them grea t weight in 
derining uses 1hat are clearly per
missible. 

3. What const itut es cop yright 
infringem e nt 

Section 501 of the Act provides that: 

"Anyone who violates any of the 
!Section 1061 exclusive rights of the 
copyright owner ... isan infringer of 
the copyright." 

Although infringeme nt may occur as a 
resu lt of displaying or performing(us· 
ual ly commercially) someone else's 
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work. ordinarily infringement results 
from copying. There is a two-part lest 
of such inrringemenl: first . whether 
there has been copying, and. second. 
whether there has been an appropria
tion. Unlike a patent, in which the 
owner is given a monopoly on a par1ic
ulardevice. copyright merely precludes 
the act of taking another 's work. Thus. 
if 1wo people. independently. compose 
the same musical arrangement. each 
may use it, and, in fact.each may copy· 
right it and preclude others from copy· 
ing from the copyright owner's work. 
The protection is against copying. not 
against independent creation. 

Copying may be shown in eithe r of 
two ways: first. by direct proof. or, se
cond. by a showing of access and sim· 
ilarity. In many cases of commercial 
infringement there will be documen· 
Lary or testi monial evidence tha l the 
alleged infringer used I he copyrighted 
work as a model. The re may even be an 
admission the copyrighted work was 
used as a model. Absent such a show
ing, the second means of establishing 
copying is to deduce it from a showing 
the alleged copier had access to the 
work and lhe alleged copy is too similar 
to the origina l to be explained by mere 
chance. Both access and similarily 
must be shown. Access alone is not 
enough if the works are sufficiencly 
dissimi lar that they fail 10 support an 
inference or copying. On the other 
hand. nomauer how similar the works, 
if the alleged copier did not have access 
lo the copyrighted work, he could not 
have copied it. In practice the two ele· 
ments of lhis test of copying probably 
will interact. The stronge r tl1e show· 
ing of access. the weaker may be the 
showing of similarity. and vice versa. 

Even though copying may be shown. 
infringement is not established with
out appropr iation. Copyright protects 
only express ion. Othe rs are free lo 
copy lhe underlying ideas, concepts , 
etc. The test or appropriation is a lay 
observer test, and mere paraphrase is 
appropriation. On the other hand. one 
is free to study the works of others on. 
rorexamp le, invest ing in commodities, 
and to wr ite a book describing those 
ideas. (The law of plagiaris m may re
quire proper attribut ion, but as long as 
the expression of the other writers is 
not appropriated there is no copyright 

problem.} As an extension of th is prin· 
ciple. note one may attempt to produce 
a copy ofa painting. but be so unskilled 
the "copy" does not appropriate any
thing of the express ion of the original. 

4 . Who ma y obtain a cop yright , 
and how 

The aut hor of a work automat ically 
has a copyright in it: §20l(a) provides 
tha t "Copyright in a work protected 
under this title vests initially in the 
autho r or authors of the work ...... 
And, he or she obta ins that copyright 
the moment the work is created: §302(a} 
provides 1hat ''Copyright ... subsists 
from ils Jthe work's] creation ... :• 

5 . How lh e cop yright ma y be 
los t 

(al Transfer A non-exclusive 
license to use a copyrighted work can 
be granted orally. Such a non-exclu
sive right does 1101 divest the original 
owner of any rights. exccp1. of course. 
1ha1 the licensee as well as the copy, 
right owner may use the copyrigh tcd 
work. The owner can be divcs1ed of 
ownership only by "transfer." Sec
tion 204(a) specifics I he requiremems 
for a valid 1ransfer: 

"A transfer of copyright owner· 
ship ... is not valid unless an 
instrument of conveyance. or a 
note or memorandum or the 
transfer. is in writing and 
signed by the owner of the 
rights conveyed or such owner's 
duly authorized agent." 

That is. iC there is no signed writing, 
I here is no trans fer (except. possibly. 
of a non-exclusive license). 

(bl Publication without notice. In 
order to keep one's copyright, one 
must either (!) refrain from publish· 
ing. or (2) publish only will, 110/ice. 
"Publication'' is a term of art. so the 
safest thing todo is put notice on all 
copies. and especially !hose dislrib
uted to others. 

6. What co n st itu tes pr o p e r 
copyright notic e (§401 } 

Copyright notice is the word "copy
right" or the symbol"©" (or theabb re· 
viaiion "Copr.") followed by the year of 
firsl publication and the name of the 
copyright owner (author or transferee}. 
The re are advantages to the use of the 
copyright symbol, but it is somewhat 
eas ier for a print ing error to result in 
defective notice where only the symbol 
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is used. It may, therefore. be a good 
idea lo give notice in the following 
form: 

,. Copyright 1985 Jane Jones 
All RighlS Reserved 

One is faced with tho question of pub· 
lication dale. This may not be a prob
lem. since creation and publica11on 
both may have occurred in the same 
year. Though there are advantages toa 
later publication date, it is almost al
ways preferable to err on the side ol 100 
early rather than too late a date. Notice 
is delective and thecopyrighl lost ii the 
year appearing in the notice is more 
than one year after the date ol actual 
first publication. (Recall that "publica· 
tion" is a term of an.) 

The "All Rights Reserved" is not 
necessary and is not a pan o[ the no
Lice. but there are certain treaty ad· 
vantages which could be relevant. 

Copyright notice "shall be affixed lo 
the copies in such a manner and loca· 
1ion as 1og1ve reasonable noticeol the 
claim of copyright. .. ," (§401) "Safe 
harbors" are provided at 37 C.F.R. 
§201.20. In the case of phonorecords 
(this includes tapes) the notice is: 

P 1955 Jane Jone. 
All righlS reserved 

Notice must be "placed on the surface 
of the phonorecord,oron thephonorec· 
ord label or container, in such a manner 
and location as to give reasonable no, 
tice of I he claim ol copyright." 

Nole /hot sqme errors qr omissio,1s of 
110/ice art com:clab/e. 1§405-406) 

7 . Copyright reg istration not a 
prerequisite to notice 

Registratio n is permissive (§-108). 
Notice 1s required in order to preserve 
one's copyright after publication, but 
registration is not. I lowever, under the 
Act the Library of Congress requires 
deposit of copies of any copyrighted 
and published work, 

There are advantages to registra· 
1ion. chieny: 

(I) the c:enificate of registration is 
primn far:ie evidence of the valid· 
ily of the copyright (§410); 

(2) ~>It ration must be obtained be
fore an infringement suit may be 
1ns111u1cd. though one may sue 
for mFringcmcn1s which pre,datc 
th~ registration (§<111): and 

(3) registration makes available cer
tain remedies nototherwiseavail· 
able (notably, statutory damages 
which do nol require proof of ac· 
tual damage and award ol atlOT· 
ney fees) (§412). 

8. How to r egister 

(al The appropriate form for copy, 
r1gh1 registration maybeobrnined by 
writing the Copyright Office, L.ibr31')• 
of Congri,ss. Washington. D.C. 20559, 
or calling (202) 287·9100 and asking 
for copynght forms. Be sure to des
cnbe the type of work since there are 
different rorms fordiffercn1 typc-s of 
work. Be sure to give your reium 
address. (The S1ree1 address of the 
Copyright omce is: The Copyright 
Office. Building No. 2, Crystal City 
Mall, Jefferson Davis Highway. Ar· 
llngton. Virginio.) 

(b) For help filling out the forms 
one can call (202)287-8700 weekdays 
between 8:30 n.m. and 5 p.m., East· 
ern time. (Calls to this number arc 
nearly always backed up.) 

{cl Registration requires com· 
ple1ion of the proper form, payment 
of the S10 foe and (usually) two co, 
pies ol the work. 

9. Th e d11ration of o copyright 

The duration of a copyright is, in 
general. the life of the author plus 50 
years. Unless there are records to the 
contrary at the Copyright Omce. the 
author is presumed to have died at 
least 50 years ago if either of the follow· 
ing has occurred: (1) 75 years have ex· 
plred since the work was fir.;t pub
lished, or (2) 100 years have expired 
since the work was created. To lake 
advantage of i he presumption of death. 
a certified report that there is no record 
of the author being alive less than 50 
years ago must be obtained from the 
Copyright Office. (§302) 

10. Reme d ies avail able 

Remedies available under the Act 
aredamages(§504), impoundment and 
des l ruction of infringing items (§503) 
and injunctive relief (§50'2). In addi· 
tion. if the work was registered at the 
ume of the infringement, or within 
three months of first 1mblication (see 
§412), then there are available the ad· 
dit ional remedies of statutory damages 
(which do not require a showing of ac· 
tual damage(§504lcDand the award of 
costs and attorney's fees (§505). Stalu · 

1ory damages may range from $250 to 
$10,000. Depending on culpability these 
amounts may be reduced lo not less 
than SIOO or enhanced to not more 
than $50,000. 

Willful infringement !or commercial 
advantage or private !inanciol gain 
also is punishable criminally pursuant 
to Section 506 of the acL Violations of 
Section 506 are punishable by a fine of 
uptoS250,000or imprisonment for not 
more than five years, or both. 

C. What s hould the gen er al 
pract itioner han dle? 

A simple registration should not bea 
problem for the general practitioner, 
and clearly the general practitioner 
should advise the clien1 to affix notice 
to the work. Beyond that, although 
any attorney is free 10 praclice copy· 
right law. the question one should ask 
is whether the work involved lo IJe.. 
come proficient can be cost justified. 
The Copyright Act is becoming in· 
creasingly complex, and the industry 
comext makes the application of the 
stat ute vary. LI one does nol expect to 
have recurringcopyright business, then 
the cost of learning the imricac,es and 
interrelal ions of the Act probably does 
not justify handling matters beyond 
simple registrations. On the other hand. 
if the cost can be justified. copyright 
practice can be very exciting and can 
lead to other business as some copy
right clients incorporate, enter pub
lishing or entertainment contracts, r~ 
quire tax and estate planning and so 
on. 

If the general practitioner chooses 
not to develop a copyright practice, 
how can he or she locate a copyright 
attorney? There is no handy directory. 
A firm with a substan tial enlertain· 
ment law practice shou Id have, or use, 
a copyright lawyer; patent law firms 
usually have a cop:,,nghtgroup, or can 
recommend someone. 

D. A fina l ca uti on 

Fir.;t, the foregoing discussion only 
has touched on the highlights of a 
complex area of the law.Ha subs1an· 
tial propeny (Star W11rs. The A11/obio
grapl11 of Bernard Goelz) is involved. 
even a "simple" registration should 
not be anempted without a thorough 
understanding of the act. 



Second, the foregoing discussion as· 
su mes the work was created after the 
Copyright Act of 1976 became effective 
January 1, 1978. There are special 
rules lhal may affect works created or 
published before that date. 

E. Stat e crimin al pe nalti es for 
th eft of recordings 

ll is a felony under Alabama law 
knowing ly to transfer recorded sounds 
with the intent to sell the article onto 
which the sounds are tra nsferred, or to 
manufacture, distribute or wholesale 
such articles, withoul the consent of 
the owner {§13A-8-81). The crimina l 
pena lties are from one to th ree years' 
imprisonment or up to a $25,000 fine, 
or both, for the first offense, and from 
three to ten years' imprisonment or up 
toa $100,000 fine.or both, for any sub
sequent offense (§13A,8-86). Civil 
damages. including pun itive damages. 
a lso are provided (§13A·8-85). Whether 
this statute is pre-empted by Section 
301 of the Copyr ight Act of 1976 has 
not been tested, but a similar Florida 
statute was held pre-empted. Crow u. 
Woinwrighl. 720 F.2d 1224 (lll h Cir. 
1983), cert. denied. __ U.S. ~ 
105 S. Ct. 89 (1984) 

A recent U.S. Su pre me Court deci
sion. Dowli11gu. U.S., __ U.S._ 
!05 S.Ct. 3127 (1985), has held that the 
Nationa l Stolen Property Act, 18 USC 
2314, is inapplicable in bootleg record· 
ing cases, leaving the Copyright Act 
lhe appropriate cr iminal provision. 

F. Comp ut er chip protect ion 

Jn November 1984, the Pres ident 
signed into law the Semiconductor 
Chip Protection Act or 1984, Pub. L. 
98-620. For semiconductor chip pro
duc ts, if they are first commercia lly 
exp loited after November 8, 1984; if 
thei r design, considered as a whole, is 
not staple . familiar, or commonp lace: 
and if they al'e registered within two 
years of first commercial exploitation, 
then the owner of the mask work has 
the exclus ive right to re1>roduce the 
work and to import or distribute sem i· 
conductor chips that em body the work. 
Remedies include injunctive relief, 
damages and profits. Reverse engineer· 
ing, however, is permiss ible, and there 
are provisions to protect innocent 
~~~~rs. 0 
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It's Hot Off The Press 
The 1985 

LAB \Mt. BAR DIRECTORY 
Current address and phone listings of members of the Alabama State 
Bar, state and federal courts, sta te bar committees , policies and proce
dures, the Code of Professional Responslbflity and sections on the Judi
cial, executive and legislative branches of governmen t 

Name·-----------~~--------~ 

Address --------- ------------

0 Check or Money Order Enclosed 

QUANTITY @$ 10.00 TOTAL ENCLOSED 

s 

Please make chec k payable to The Alabama Bar Direclory . 
Allow 2 to 4 weeks delivery. 

Mail to: 

The Desk Book Committee 
$10.00 PER COPY Alabama State Bar 

P.O. Box 671 
Montgomery, AL 36101 

State Bar Meetings 
Novembe r-December 1985 

Novemb er Group, Comm ittee or Task Force -
meeting loca tion 

1 BOARD OF BAR COMMISSIONERS 
MCLE COMMISSION 
DISCIPLINARY COMMISSION 
Bar headquarters , Montgomery 

15 COMMJTIEE ON LAWYER ALCOHOL AND DRUG ABUSE 
Bar headquarters, Montgomery 

22 INDIGENT DEFENSE COMMITIEE 
121h Floor, Wans Building, Birmingham 

Dece mber 

6 PROFESSIONAL ECONOMICS COMMITTEE 
2107 • 5th Avenue North, Suite 5011 Birmingham 

6 COMMITIEE ON CORRECTIONAL INSTITUTIONS AND 
PROCEDURES 

Bar headquariers , Monlgomery 

6 TASK FORCE TO CONSIDER REVISION OF THE 
CONSTITUTION OF 1901 

Cumberland School of Law, Birmingham 

13 TASK FORCE ON ALTERNATIVE METHODS OF DISPUTE 
RESOLUTION 

1400 Park Place Tower, Birmingham 

Now,nbe.r 198.5 



Moving Toward Closure 
"I want us lO bring to a conclusion a~ 

many as possible of the varied and 1m· 
ponant tasks your committee and task 
force members already have under· 
taken ." sta ted Alabama State 13ar 
l'rcsidenL James L. North in his first 
report to the membership. 

Twenty-one i:ommittees and task 
forces ha,·e hced~'CI that charge and 
met o,•er the last two months. Repons 
or ~nme of their act ivities follow. 

Ba r managem ent an d serv ices 

The Alabama lklr Dircclory was 
mailed to members in late Seplember. 
The first directory or its kind smce 
1973, the directory was compiled, 11ub· 
lished and mailed without charge 10 
members and without bar funds. The 
Des k Book Committee. co-chaired 
by Dorothy F'. Norwood and Brenda 
Smith Steel ham. enlisted advertisers 
and contributorh lo underwrite lhe 
cost. The bar owes this committee its 
thanks for a job well done. Plca,;c sup
pon their effons by ordering extra co
pies for your staff ($10 per copy, paya· 
blc to 11ze Alabit111r1 Rar Directvry. l'.0. 
Box 671, Monlgomcry. AL 36!01). 

Plans fort he l 986 Mid ycnr Mccl • 
ing or the bar arc well under way, ac· 
cording to comm1uee chairman James 
T. Sasser. Th~ meeting will begin in 
Monlgomery. WL'llnesday and Thurs· 
day. March 19 ,md 20, and continue in 
Bermuda. Thursda y through Monday. 
March 20-24. CLE. commitiee meet· 
ings and social acthuies will make up 
Wednesday's and Thursday's program. 
The Bermuda program will include a 
CLE seminar and thus will be tax de· 
ductible. Places are limited. and the 
cost will be S600 to $700. 

f'orty-five bar members had joined 
the proposed Litiga tion Sec tion by 
late Sep1ember. Chairman Tennent 
Lee encourages all trial lawyers, 1ilain-

tiffs' and defendants' alike, ioconsider 
l>ecommg charter member,. or this im
portant new group. 

Pu bl ic se rvice 

The Alabama State Bar, through its 
lndig c nl Defense Commi11ee . has 
received an American Bar Association 
gram. The runds are being used to im
plement a program to recruit and trnin 
volunteer counsel to represent indi· 
gem death,row inmates whose law
yers have wuhdrawn from their cases 
afler unsuccessful direct appeals. The 
progl'am is spearheaded by a special 
committee of civil lawyers, Douglas 
Arant, chairman. Project director is 
Dennis M. Balske. Indigent Dclensc 
CommillL<e chainnan. The first train · 
ing = ion will be conducted December 
12 in Mobile. The session is free and 
will provide approximately 7.0 CLE 
credits. Chief Judge John Godbold. 
United States Court or Appeals for the 
I Ith Circuu. will present the "Clar· 
ence Darrow Award" 10 a lawyer or 
lawyers who ha,,e provided volunteer 
services to indigent capital defendants. 

As reciuested by the Ta sk Force on 
Ah em 111ive Me thods of Dis put e 
Reso lut ion, che board or commis
sioners has endorsed the concept of a 
uniform arbitration act. The board is 
expected lo adopt a 1>roposecl act al its 
November meeting and authorize ils 
inlroduction in 1he next session or the 
Alabama legislature. 

Local bar associations should nole 
t hal I he board approved the concept or 
mediation centers for minor disputes 
and authorized the task force to assist 
in development or local programs. In
terested associations may obtain assis· 
lance by calling or writing mediation 
subcommiuee chairman Rodney A. 
Max. ~ 125 Morris Avenue. Birming· 
ham, Alabama 35203. telephone 328, 

5760. Thesubcommiuee has developed 
resources and expenise which will 
prove ,-aluablc in local effons. 

Focus on th e pr ofess ion 

The American Bar Association's 
"l\lodcl Rules of Professional Conduct" 
are under study by the P c rman cnc 
Cod e Commiss ion. The commission 
is working closely with the ABA's spe· 
cial counsel on the model rules. It 
planned to complete the first phase of 
i1s study by late October 1985. 

In lhe face of 7.auderer v. Officr vf 
Disciplinary Cm111sal of the S11prr111c 
Court 1Jf Ohio, 105 S.Ct. 226.5 (1985}. 
the Tas k Force on Law ye r Ad ver
t is ing and olicitation has redrafted 
proposed rules for consideration by the 
Supreme Courc or Alabama. Those 
rules have been submitted to the board 
of commissioners for study, ap1,roval 
and transmittal Lo the court. The task 
forcealsocons1dered ll<!veral other U.S. 
Supreme Courl cases in prcp;1ra11on 
for thedrafting projt'Cl and utilized ClC· 

cen~ivecommcnlRriesdeveloped by the 
Al3A IO accompany its model rules or 
professional conduct. M LP D 

Richa rd Wilson 
& Associates 

Registered 
Profess ional 

Cou rt Reporters 
132 Adams Avenue 

Montgomery , Alabama 36104 

264-6433 
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GJtceot 
'Decisions 

by 
Jo/111 ill. Milli11g, Jr .• 

a11d Darid B. 8yn1e. Jr. 

Rece nt Decis ions of t he 
Su pr e m e Court of 

Alabama-Civil 

Exec utor s and 
admin ist rat ors ... 
se ction 43-8-198 ' initial 
pleading' defined 

F.11gc11ia Koller, etc. v. Jomes R. Rig
(/Q11, 19 ABR 3364 (August 30. 1985)
ln this case, lhe courl was asked to 
consider whether a molion lo transfer 
a will contest filed by the proponent 
wit houl support of a responsive answer 
c:in serve as a proponent's "inilial 
pleading" for purposes of §43-8-198. 
Code of Alabomo 1975. The supreme 
court said no. The proponent submit· 
Led the will for probate. Thesameday. 
Kaner filed a contest 10 lhe will. The 
proponem filed several papers during 
1he ensuing months but never filed an 
answer. Shortly before lhe case was to 
be lried. the proponent filed a motion lo 
transfer the cootesl lo circuit court. 
The motion was granted, and Kaner 
filed a mo1ion lo remand Lo probale 
court for lack or jurisdiction. Both mo
tions were denied. and this appeal 
followed. 

Seclion4J.8.198.supra, provides that 
the probate court must transfer the 
contest "upon ... demand .. • made in 
writing at Lhc time or the initial plcacl· 
ing .... " Thererorc. the demand must 
be made when lhe movant files his in
itial pleading. Thesupremecourl looked 
at Rule 7. ARCP.and determined that a 
"Motion to Transfer" is not a "1>lead· 
ing." In the context or this case. 1he 
proponent's "initial pleading" for pur· 

poses o( §43-8-198. is his answer. ln 
this case. there was no answer and. 
consequently. the circuit court did no1 
have jurisdiction. 

lnstLta nce ... 
du ty to de fend ma y continue 
e ven though po licy limit s 
are tend ered 

Guy Allen $amply, Jr .. rt nl. u. lnleg
rily /,1s11ra11ce Co111jJa11y, 19 A.BR 3268 
{Augusl 30, 1985)- In a case or first 
impression 111 Alabama, the supreme 
coun was asked to consider whether 
an insurer is relieved of its obligation 
to defend its insured by J>aying the pol
icy limits into court. Integrity wrote a 
$10.000-20.000 policy insuring Sam ply. 
The policy provided thal the "duty lo 
settle or defend ends when our limit of 
liability for this roverage has been ex
hausted." Samply was in an accident 
and was sued. h1tegrity commenced 
the defense and subscquenily filed a 
declaratory judgment action seeking 
permission LO pay its limits into ooun 
and 10 be relieved of further defense 

Jo/111 M. Milli11g,Jr .• 
a member of //in 
Mo11!1(011rery ll/111 
firm of flill. flill. 
Cortu. Fnmco. Colr 
& mack. YOO'iccd his 

8.5. dl'1[rctfrom Spri11g Ifill Collegca111/ 
J.D.from 1hr U11iversily of Alabama. J\s 
a co·n11//1or of sig11ifim11t 1rc1111t dcci· 
sio11s. he ,·om-rs the citlil />(Jr/ ion. 

obligations. The t nal ooun ruled in fa. 
vor of lmegn.ty. The supreme court 
reversed. 

T he parties agreed that there is a 
split or authority among the jurisdic· 
tionsover this issue. However. the ma
jority opinion is that the insurer b ab
solved of its duty to defend only 11fler 
(I) it had either seuled with the plnin· 
tiff for its policy limits. or (2) the lnsu· 
ranee claimant had obtained a judg· 
ment equal toorexceedingthose hmiLS 
or{3) it had obtained 1hcconsent or the 
insured. The supreme court followed 
the majority view which reasoned that 
1 hecourls' concern was that by simply 
tendering the limits, the insurer would 
avoid all the burdens of defense. The 
defense of suiLS b)• the insurer 1s a val· 
uable right of the insured for which he 
pays and 10 which he is emit led. The 
insurer may not pay relatively low lim
its into court and abandon the insured 
simply because I he cost of defense and 
appeal may be formidable. 

Oil, gas and min eral lea ses ... 
'Moth er Hub bard' clau se 
valid 

/0/111}. ll'hitcl,cad. ti al v. J.B. Jo/111-
s/(m, cl al ., 19 ABR 1115 (March 15. 
1985)- In a case of initial impression 
in Alabama. the supreme coun consi· 
dered the validity and application of a 
"cover-all'" or "Moiher Hubbard" clause 
contained in an oil, gas and mineral 
lease. The clause provided that in addi, 
lion to land descrilx.'<l therein, thc lease 
also covers all con1 iguous. adjaccn L or 
adjoining land owned or claimed by the 
lessor by "lim11a11on. prescripuon, pos· 
session. reversion or unrecorded in-

David B. llyme,Jr., 
n member of the 
M1mlg111111'1'.Y law 
firm of Robison & 

~ &lser. rrcefrrtl his 
Ii.\ B.S. a11d 1.1- IJ. tlc-

grrl!S from the U11irrrsily of Alabama. 
lie colll!rs /hr erimi,ra/ lnw portio11 of 
sig11ifica11/ rw:c11! tl1•cisio11s. 



slru ment." Cain, the lessor. leased five 
acres to Johnston. Cain also claimed 
ownership of an additional one-acre 
adjoining strip of land by adverse pos
session. Cain subsequently leased the 
one-acre strip LO another party, and 
Johnston claimed an interest in the 
s1rip by vinue of the Mother Hubbard 
clause. The trial court awarded the 
strip of land 10 Johnston by virtue of 
l he clause. T hesu 1iremecourt affirmed 
the trial cour1. 

Although there were no Alabama 
au1 horh ies in point, other jurisdictions 
have given limited application LO these 
clauses to "cure minor defects in des· 
criptions and to close up gaps. wedges 
and omitted strips." The clause is in· 
tended to apply only to small tracts of 
land adjacent to specifically described 
land, but madvenemly omiued small 
tracts of land which were said 10 con· 
stttute a pan of a larger described 
tract . 

Pri vi lege tax, 
sec tion 40-17 -174 ... 
" whol esa le" and " retail" 
sa les d efined 

E.r {Xtrlc: Zewe11 M(I n:11e Supply, Inc .. 
cl al. (Slate of Alabama v. Zewe11 Mo, 
ri11c Supply, hie.), 19 A.BR 2817 Uuly 
l9. 1985)- ln this case, the court was 
asked to determine the meaning of the 
term "wholesale" as used in §40-17-
174, Code of 11/aboma 1975, the privi· 
lege ta.x Statute for fuel oil sell~ The 

statute levies a privnege ta.x on "each 
flrm ... selling fuel oils at wholesale. 
that is to say inquantitiesof25gallons 
or more .... "The court of appeals held 
that petitioners were subject to the 
tax. i.e .. they sold at "wholesale" be
cause they sold in quantities of 25 gal
lons or more. Petitioners argued that 
thcquantityofthesalesho uld not con· 
trol and tha t they sell exclusively at 
"retail" lx.'Cause they sell to ,dtimalc 
co11s1m1rrs or the ruel oils. 

The supreme court agreed with the 
pei it ioners and stated that even i r 
"wholesale" originally only meant sales 
in largequa ntity, its meaning has now 
come to include the concept such sales 
are usually sales for resale, not sales to 
ultimate consumers. The supreme 
court also noted the sales ta.x statutes 
preserve the distinction between sales 
for resale and those for consumption 
and that It would be anomalous to 
treat the same sales differently de
pending merely on the tax stat ute. The 
supreme court noted any ambiguity in 
a taxing stat ute is to be resolved in 
favor or the taxpayer. 

T ort s ... 
ci ty immun e fro m suit for 
fa ilur e to prov ide police 
prote ction 

Joh11 M. Calogrides o. City of Mobile. 
19 ABR 3133 (August 23.198.5)- Cal
ogrides was assaulled by a group of 
teenage males while attending a fire-

j .r-. -.-Ji--, 
I ~ . 
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works display sponsored in pan by the 
City of Mobile. Eighty·two police ofCic
ers were assigned to the firework.s dis· 
play. The suit alleged 1hattheci1y neg
ligently failed to provide adequate se
curity. The trial court granted the 
oty"s mouon for summary judgment. 
and plaimiff appealed. 

This precise question had not been 
decided by Alabama's Supreme Court, 
although the court earlier had an· 
nou need a general immu niry rule for 
cities " in those nar row areas of go
vernmental activity essential to lhe 
well-being of the governed. where the 
imposition or liability could be reason
ably calculated to materially thwart 
the c11y's legitimate efforts 10 provide 
... public services." In this case. the 
supreme coun stated the immunity 
extends to mailers involving "public 
health.safety and (the(general welfare 
of its citi1,ens ... ," The immunity in· 
eludes the alleged failure of the city to 
provide adequate police protection. 
Quoting from New York authorities. 
Lhc court noted Lhe amount of police 
protection is limited by the resources 
or the city and by a considered legisla· 
tive-executiveclecision as to how those 
resources may be deployed. 

Venue .. . 
may a foreign corpo ratio n be 
sued in a coun ty where it 
doe s no busine ss? 

Ex /}or/ff: Burford Eq11ipmcnJ Cam-

Here's a lender making 20 year loans with FIXED Interest rates. Not variable. FIXED FOR 20 YEARS 
Commerc ial - Investment loans, first mortgages. 

Properties : Office buildings. shoppi ng centers, light industrial. New construct ion. rehab. properties , or 
existing buildings. 

Bankers : We can provide Forward Commitmen ts. up to one year in advance, for permanent loans to 
cover your construction loans. 

United Companies Is a one-bflllon dollar, financial company listed on AMEX. 

Phone: 
(205) 979-0367 

Andrew T. Graybar, CCIM 
Soulhcrest Bldg., Suite 201 
1025 Montgomery Highway 

Birmingham, AL 35216 
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pa11y (/Jurjord J::quipm1ml Compo11y 11. 

To11y Myric/1, ct al). 19ABR 2737 Ouly 
12, 1985)- Burford Equipment Com· 
pany sold a skiddcr 10 M yrir.k. l~urford 
financed Lhe sale and took a security 
imerest in theskidderand assigned its 
interest t0 CIT. Myrick defaulted. and 
Burford sued Myrick and CIT in Mont· 
gomery Coumy seeking a dee la rat ion 
of its rights under I he contract. Myrick 
is a resident or Butler County and riled 
a motfon to change venue lo Butler 
County. The tnal court granted the 
motion. and Burford filed this pernion 
for writ of mandamus to vacate the 
1 ransferon thegrounds that CIT was a 
foreign corporation qualified in Ala· 
bama but which did no business by 
agent in Butler County. 

The supreme court denied the writ 
and stated the I rial court did not abuse 
its discretion in determining that CIT 
was not a "'material"" defendant and 
that. therefore. the venue provisions 
relative to indh<idual defendants, not 
l hose or foreign corporations. governed 
1his action and made venue proper in 
Butler County. The supreme court 
reasoned that since CIT might have 
b<.oen joined as a plaintiH or might have 
been dismissed without prejudice be
cause of §6-6-227, Code of Alobomo 
1975, in which case Butler County 
would have been the correct venue. the 
Joining or err as a defendant should 
1101 defea1 the otherwise proper venue 
or ··material"" defendants, especially 
where the interest or Burford and CIT 
arc substantially the same. 

Recen t Dec isions of the 
Supreme Court of 

Ala bam a- Criminal 

Ne w s tand ai·d requi r ed for 
pres erving instn1ctional 
error 

Ex Port;! Curry. 471 So2d 476 (Ala. 
1984). reh. den. April 1985 - The 
standard set forth in A llen v. Stale, 414 
So.2d 989 (Ala. Crim. App. 1981) and 
Temporary Rule 14, Alabama Rules or 
Criminal Procedure. abolish the old 
rule which provided for an ··automatic 
exception'" for refusal to give requested 
jury charges. T he 1iroper procedure 10 
preserve error on appeal is delineated 

in Temporary Rule 14. Alabama Rules 
of Criminal Procedure. which reads in 
pertinent part as follows: 

·Good time ' rev ocatio n 
ma nda tes full d ue proce ss 
hearin g 

"No party may assign nscrror 1hc 
Cour1's giving or failing lo give a 
wrintn instructioo or the giving of 
ancrroncous.misleadmg.,noomple(e. 
or oth<,rv.-isc improper oral charge. 
u11/r$S Irr object, thcrrto before 1h,j11ry 
r11Ures lurousidcr ifs 1rcrtlirl staling /ht 
gro1111d to wlticla It• objects 011d //tr 
grou11ds o/ l•is objection "' 

Accordingly, if the trial judge marks 
a written requested instruction "'re
fused."' then defense counsel would 
have been placed on notice that the 
charge was not going 10 be given, and 
al this point his failure to object to the 
refusal would constitute a waiver. 

The Cuny case ultimalely was rev· 
ersed no1wi1hsumding 1he defense 
counsel's failure to comply with Tern· 
µorary Rule L4 because the unanimous 
verdict charge is so fundamental to the 
rights of the defendant that thecourt"s 
failure to charge on that requirement 
necessanly must be prejudicial. 

Hawkins v. Stlllt. 19 ABR 2730 (Au· 
gust23, 1985)- Aninmatemaynoi be 
deprived of "good time"' benefits wilh· 
out being accorded at least some modi· 
cum of due 1>rocess at his disciplinary 
hearing. Ex Pa rte B/a11d. 441 So.2d 122 
(Ala. 1983) Ln order to satisfy the due 
process requirements in a prison disci
plinary proceeding which could result 
in the revocation or '"good time·· bene
fits. the inmate must be provided with 
advance written notice of the charges 
against him and a wriu en statement of 
the evidence relied upon and the rea· 
sonsforlheactions. lVoifv. McDom,cll. 
418 U.S. 539 (1974): Williams v. Do vis. 
386 So2d 415 (Ala. 1980) 

In WillilllllS v. Davis, suf>ra. 1he Su· 
preme Court or Alab.1ma held that due 
process required an inmate be allowed 
10 introduce witnesses and produce 
documentary evidence unless the at· 
tendance of such witnesses orthe pro-

Imagine: 
You're about to erect a 

spectacular new office tower . 
There's just one small hitch. 

The site for the monumental new office building seemed 
perfect. Except for one t hing. The company prefer red not to 
have a train running through the lobby. 

But a railroad held a right of way across the property. and 
train tracks were scatte red over part of an otherwise 
picturesque scene. A number of other problems threatened to 
shatter everything. 

They didn"t . Because Commonwealth worked with counsel 
and representatives from the railroad. the city and the . 
company to keep things on the track. So the building- instead 
of the 5 o·c1oc1< express-arrived right on schedule. 

Whether your project is an office building that·s 
stretching skyward. or a single-family home that·s sitting 
pretty. call Commonwealth. Our service really fl!!!. make 
a difference. 

We turn obstac les Into opportunitie s . 

h6 COMMONWEALTH LAND' Iii; mUI N!lJVj,IC[ COMrANY 1o-.c...-~ 
164 St. Francis Street • P.O. Box 2265 

Mobile. AL 36652 • (205) 433-2534 
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duction of such documentary evidence 
would be undu ly hazardous to inst itu· 
tional safety or correctional goals. How
ever, the due process standard enun· 
ciated in Williams is nexible and must 
be utilir.ed by the courts to balance the 
interest of the inmate in avoiding the 
loss of his good time benefits against 
the interest of the prison in inst itu· 
tional safety and correctional goals. 

Lesser included offe nse ... 
when to charge 

Stork u. Stale. 19 ABR 2678 {July 3, 
1.985) - In Slork. the sole issue before 
the supreme court was whether a per
son who denied committing an offense 
with which she is charged is neverthe
less entitl ed to a jury instruction on a 
lesser included offense supported by 
the evidence. 

The defendant was charged with as· 
sault in the first degree, and the trial 
court charged the jury on assa uh in 
the first and second degrees, but re
fused the defendant 's request to charge 
on assa ult in the third degree. The ju ry 
found the defendant guilty of assault 
in the second degree. 

Just ice Maddox. writing for a u n· 
animous court, held the defendant has 
the right Lo request instruct ions based 
upon any material hypothesis which 
the evidence in his favortends to estab
lish. In this case, one view of the facts 
was that the defendant was involved 
in fighting with the victim, which 
would have justified a charge on the 
lesser included offense of third degree 
assault. 

In reversing, the court followed its 
earlie r decision in Ex /)arte Chauers. 
361 So.2d ll06 (Ala. 1978): 

"An individual accused of the greater 
offense has che right to have the 
court charge on the lesser offenses 
included in the indictment, when 
there isa reasonable theorv from the 
evidence supporting his· position. 
Fulg/111111 v. Stole, 291 Ala. 71, 277 
So.2d 886 ( 1973). A court may prop 
erly refuse to charge on lesser in
cluded offenses only (I) when ii is 
clear 10 the judicial mind that there 
is no evidence lending to bring the 
offense within the definition or the 
lesser offense. or (2) when the re
quested charge would have the cen
de~~y to mislead or confuse Lhejury. 
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Ju ven ile record ... 
pro per imp each ment 

l,y1111 u. Slate. 1.9 ABR 2687 {July 3, 
1.985) - Lynn was a death penalty 
case. Prior to calling Strong {an admit· 
ted accomplice to the crime) to testify. 
the prosecution made an oral motion ill 
limi11e which was argued in chambers 
outside the presence of the jury. The 
motion requested that counsel for the 
defendant be precluded from an in· 
quiry into Strong's juvenile record. 
The trial court granted the motion 
stating such evidence was not admiss
ible for impeachment purposes and in· 
structed Lynn's lawyer not to mention 
Strong's juvenile record in any way. 
The supreme court reversed and held 
on independent state grounds (Ala. 
Const. 1901, Art. 1. ~ 6; Code of A/11. 
/Jama 1975. 11 12-21-137), that the de
fendant's right to a thorough and sift
ing cross-exam ination was unduly 
hampered by the ir ial court's granting 
of the state's motion. Mr.Justice Jones 
reasoned as follows: 

"It is noL an overstatement LO as· 
sere 1ha1 Srrong's testimony con· 
tributed to chis Defondam's being 
sentenced to the electric chair. In ex
change for his sworn statement, 
shifting chebulk or 1he blame for the 
homicide away from himsc.11 and on 
to Defendant Lynn, Strong was of
rered, and he received. a thirty-year 
sentente for the non-capital offense 
of burglary. Because or their rela
tionship in the joint commission of 
this horrible crime and the over· 
whelming weight of Sirong's cesti
monyagainst Lynn,consti1utionalcon
sidera1ions mandate that the Defend 
am not be restricted in his cross· 
cxamina1ionof Strongas toany matters 
or proba1y of worth." 

Ultimately, the supreme court held 
''Lhat the rules of fair play as contem
plated by the constitutional guarantee 
of witness confrontation and as im· 
plemented by statute, place in the de
fendant 's arsena l the right to subject 
that witness and his credibility, which 

necessarily includes his potential bias 
and self-interest to cross-examination, 
including the use of hisjuvenile record.·• 

Representative of 
co-defe ndants ... 
conflict of in terest 

Paradis« u. Slate, 19 ABR 3168 (Au
gust 23. 1985) - In August 1973, two 
Atmore prison farm inmates. Ollie 
Adams and John Wesley, were killed. 
The grand jury returned an indict· 
ment against Paradise for the first de· 
gree murder of Ollie Adams. By separ · 
ate indictment , thegra ndju rycha rged 
Paradise's accomplice and co-defendant, 
Issac Hood, with the first degree mur· 
der of John Wesley. Paradise and Hood 
had Lhe same counsel appointed to re
present them. Subsequently, Paradise 
filed a pro sc petition for writ of coram 
11obis, alleging his Sixth Amend· 
mem right to effective assistance of 
counsel was violated. The writ was 
denied without a hearing by the tria l 
cour t. Paradise appealed.and thecourt 
of criminal appeals affirmed without 
opinion. The supreme court , in a un
animous decision, reversed. 

Paradise asserted his Sixth Amend· 
ment right to adequate counsel was 
denied when his appointed counsel re· 
presented him despite a conflict or in
terest because of counsel's representa
tion of his co-defendant. Under the 
doctrine estab lished in Cuyler u. Su/Ii· 
va11, 446 U.S. 335 (1980), the petitioner 
must show a potential conflict of inter
est amounts to a consti tu tional viola
tion, i.e .. he must show a conflict of 
interest which adversely affects his 
lawyer's performance . .In support of 
his writ, Paradise filed an affidavit 
which asserted that his lawyer ar · 
ranged Hood's plea bargain , which in
cluded the requirement 1hal Hood tes· 
tify against Paradise in the event of a 
capital offense trial. If Lrue, such a con· 
nicL would clearly constitute a Sixth 
Amendment violation of due process. 

D 
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Black Attorneys 
Stand Up 
And Be Counted 
Th e Nat iona l Bar Association 
ls la u nching A Histo ric 
Natio nwide Census 
Of Black Att orneys 
September I through October 31, 1985. 

By cnlling the Census Hotline , L-800-232,-01 . 11, 
you will, 

• Secon,c a pnrt of a comp uter-based n etwork of 
ove r l l ,000 b lack lawyers in 50 staccs. 

• Receive a comp limentary subscript ion co chc 
N BA Bu lletin whic h covers copies and issues of 
interest 10 yo u .. 

• Receive an invitation 10 be lisced in the first 
National NBA Membership Director y, an in• 
valuabl e n<tworking tool for toda y's black nt. 
rorncy. 

Be Cou nted With You r 
Colleague s Across T he 
Cou ntr y And Across Town 
By Calling Today! 

1-800-2 32 ·0 111 

Census Sponsors 
Anhcu~r,Outoeh C<'!mp,.nia 
l.hatlfr Kln11 Cori,gr.1fo.n 
Chrv,ler Co'1)(1n1;on 
C'IQffllt Corponuion 

Ha,1i:, Group 
MC"•d O••• Ccitu"'t 
Mobll OU c.,,,po,•1lon 
Prudc:n1t.l Found.a1lon 

Fou11d,,I ln 19?5, chic N:uioruil Bar Att«iation (NBA) b the 
nation•, olde,1 and larga1 orpni:a.ti.o n con1.~tin1 primarily o( bbck 
attorncVt,. 

The National Bar Association, Inc., 1773 T Street. N.W. Washill8tOn. D.C. 20009 



Opinions of the General Counsel 
by 

William H. Morro w. J r . 

QUEST ION: 

" Does a la wyer hove a dut y to r epOrt al l unpri vi • 
lcge d know ledge of co ndu ct of an ot her lnwye r which 
he be lieves clear ly to be in violation or a Dis ciplin ary 
Rule whe n the other lawye r is opposing counse l in a 
pen ding ma tt er ?" 

ANS WE R: 

A lawyer has a duty to report to a tribunal or authority 
empowered 10 investigate or act upon such violation all 
unprivileged knowledge of conduct of any lawyer he be
lieves clearly 10 be in violation of a Disciplinary Rule, and 
the fact that the other lawyer is opposing counsel in a 
pending matter does not relieve him of his duty. However. it 
is unethica I for a lawyerto threaten to present to the proper 
tribunal or authorit y the violation of a Disciplinary Rule by 
another lawyer solely to obtain an advantage in a pending 
mauer. 

DISCUSSION: 
Ethical Consideration 1-4 in pertinent pan provides: 

'The inlegrity of the profession can be maintained 
only if conduct of lawyers in violat ion or Lhe Disci
plinary Rules is brought to the allention or the 
proper officials. A lawyer should reveal voluntarily 
to those officials all unprivileged knowledge of 
conduct or lawyers which he bclievl'S tllar/y to be 
in violation of the Disciplinary Rules." (emphasis 
added) 

Disciplinary Rule 1-102(AX1) provides: 

"(A) A L1wyer shall not: 
(I) Violate a DiscipLinary Rule." 

Disciplinary Ruic 1·103(A) provides: 
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"(A) A lawyer possessing unprivileged knowledge 
of a violation of DR J.102 shall report such knowl· 

edge toa tribunalorotherauthori1yempawered to 
investigate or act upon such violation.' 

Although Lhe language of DR l·l03(A)appears to be clear 
and unambiguous. we have received al least one request for 
a formal opinion and several informal inquiries concerning 
the question posed herein. 

The reluctance on Lhe pan of lawyers to repon incidences 
of professional misconduct by other lawyers was a special 
concern to the ABA Special Committee on Evaluation of 
Disciplinary Enforcement headed by Juslice Clark. The 
report of this committee contains the following: 

••• 

"Although lawyers and judges havo the necessary 
background to evaluate the conduct of attorneys 
and are far bcller equipped than laymen to recog· 
niieviolations or professional standards, re~1tively 
few complainUI are submitted to diKiplinary agen· 
cies by members of the profession. This fact has 
been cited as a major problem by nearly e,·ery 
disciplinary agency in the United Staies survered 
by this Commillee. 

••• 
"If individual attorneys and judi.oes shirk that re
sponsibility permitting wrongdoers 1n their midst 
to escape disciplinary action unless the circum
stances are reported bi• laymen. the public may 
conclude that ·self·policing' is in reality 'self.pro
tection.' The failure of anomeys nnd judges 10 
report instances or misconduct. while undoubtedly 
the result of the almost universal reluctance to 
inform. hampers effective enforcement and does a 
disservice to the bench. the bar and the public. 

"The existence and proposed use of sanctions. to
gether with a restatement or the obligations of 
lawyers and judges. should be emphasized in bar 
publications.'' 

••• 



The case of Estates Theatres, !11c. v. Columbia Pictures 
lt,d11,s/ries, foe. el al .. 345 F. Supp. 93 (S.D.N.Y. 1972). 
United Stoles u. Gop111011. 531 Fed. 2d 262 (5th Cir. 1976)and 
Keuliktlol. u. Coldst11inelal .• 724Fed.2dS440stCi r. l984). 
involved motions for disqualification of opposing counsel 
because of alleged conflicts of interests. However, theopin· 
ions in each case specifically refer to DR 1-103(A) and dis
cuss the obligation of an auomey to report unethical con· 
duct of an opposing auomey 10 the appropriate authorities. 

In Estates Thea/res, brc., the court stated: 

••• 
"When the propriety of professional conduct is 
questioned, nny member of the Bar wbo is aware or 
the laclS which give rise to the issue is duty bound 
to present the mailer to the proper forum. and a 
tribunal 10 whose auention an alleged violation is 
brought i$ similarly duty bound to determine ii 
there is nny merit 10 lhe charge." 

In the Copman case the coun cited the Estates Thtt1/res 
case with approval and observed: 

••• 
"When an auomey discovers a possible ethical vio
lation conC(!rning a matter before a coun. he is not 
only authori1.ed but is in fac1obliga1ed Lo bring 1he 
problem Lo 1ha1 court's attention. See /:.~,ta/ts 1'lleo· 
Ires, /11c. u. Co/11111bio Picl11res lnduslries, /11, .. 345 
I'. Supp. 93. 98 (S.D.N. Y. 1972). Nor is lhere any 
reason why ihis duty should no1 operate when. ru; 
in the present case, o lawyer is directing 1hecoun's 
auen11on 10 the conduct or opposing counsel. In 
fact. a lawyer·s adversary will often be in 1he best 
poei1ion 10 discover unethical behavior." 

The opinion in the Kl!vlik case contains the following; 

••• 
"The Mode.I Code or Professional Responsibility, 
DR J.103(A)cleorly requires that an auomey come 
forward i( he has knowledge of an actual or poten· 
1ial violation or a Disciplinary Rule: 'A lawyer pos· 
sessing unprivileged knowled,ge of a violation of 
Oll J,102 shall report such knowledge to a 1rlbunal 
oro1hcrau1hodLy empowered 10 investiga1eor act 

JAMES G. MUNGER AND ASSO CIATES 

F"OIBY;tding/Safe1Y Code Consuhanta 
Flro/Explotlon/Uabi~IY Investigations 

P.O. OOX 17?3 
CULLMAN, ALABAMA 35066 12061739 .3755 

Th« Alabama L~'f 

upon such violation.' It iseviden1 thot thedisquali· 
fication motion, although in 1hc name of the plain· 
tiffs. was actually brought by Auorney Gardner." 

The Committee on Ethics and Professional Responsibil· 
ity of the American Bar Association in Informal Opinion 
1379 (1976) held that if a lawyer only suspects opposing 
counsel o( misconduct . the lawyer has no duty to report 
under DR l-103(A). Specifically, thecommiueebel d that an 
at torney has no duty to report opposing coun sel's potential 
conflict of interest if a conflict has not clearly materialized 
in the course or the litigation. 

Although a lawyer does have a duty to report all unprivi· 
leged knowledge of conduct of another attorn ey which he 
believes clearly to be in violation of a Disciplinary Rule 
when the other lawyer is opposing counsel in a pending 
matter, we believe that for an auorncy to threaten to report 
a violationofa Disciplinary Rulebyanopposingcounsel ina 
pending matter. unless opposing counsel concedes to cer· 
Lain demands in a pending mailer. would constitute unethi· 
cal conduct. Although DR 7,105(A) deals with "criminal 
charges" and provides "A lawyer shall noi present. partici· 
pate in presenting, or threaten to present criminal charges 
solely to obtain an advantage in a civil mailer," we believe 
that by analogy this DR is relevant and an anorney threat· 
ening to present to an appropriate aULhority a violation of a 
Disciplinary Rule solely to obtain an advantage in a pending 
matter would constitute unethical conduct in violation of 
DR l ·lfr2(AXS) and (6) and perhaps other provisions of the 
Code of Professio110/ ResJxmsibilily. D 

An Intensive Program in 

TRIAL ADVOCACY 
FlRST ANNUAL 

GULF COAST REGIONAL 
January 2-12, 19 86 
Loyola Law School 

New Orl eans, Louisiana 
This intensive progrom Is designed for attorneys 

with less than five years of experience. The 
NITA method of tenching !rial advocacy 

incorporates learn teaching, video technology, 
faculty demonstrations nnd student participation. 

For an information~! brochure and 
application. contact: 

ill 
NITA• 

Pamola J.ackton 
Loyola uw School 
Box 17 
6363 Si . Charles A vo. 
New Orleans, LA 70118 
csoq) 865-2260 

lnte,matlonally Acc:lalmt'CI for Tri11I Advoc:ocy Training 
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In Memoriam 

Fontaine Maury 
Howard 

Fontaine M. Moward died March 20, 
1985, following a massive stroke on 
that date. He was 76 years of age and 
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Ah eam ,Mnryl.o uise Gardner 
Birmingham-Admiued: 1977 
Died: August G, 1985 

Boo ne. James ·eaner 
Houston. Texas-Admitted : 1930 
Died: November 2. l9&1 

Cam mack. Ern est Grey 
Fairhoµe-Admitll!d: 1931 
Died;]Ullij l4, 1985 

Carter , J ames JohruJton 
Montgomery - Admitted: l934 
Died: October 4, 1986 

Corcoran. Ra ym ond Austi n 
Mo~ile-Admiltcd : 1972 
Dicd:July JS. 1985 

had been a member of the Alabama 
State Bar and Lhe Monigomery County 
Bar for more than 40 years. 

He was a nat ive of Mulberry, Ala, 
bama, receiving his early education in 
the public schools of Autauga Coumy. 
He graduated from Birmingham South
ern College in 1929, receiving his legal 
education at the University of Ala
bama Law School, Jones Law Inst itute, 
Crom which he graduated in 1938. and 
Harvard University following World 
War n . where he did graduate work in 
income, estate and gift taxation. 

During the 1930s. following his gra
duat ion from Birmingham Southern, 
Fontaine taught history and mathe
matics and was an assistant athletic 
coach at Montgomery's Cloverda le 
Junior High School. There are people 
today who refer Lo him as "Coach" 
Howard. With his quiet and ret icent 
manner, such is hard for some to un
dersta nd. but not the wriLer. for when 

chips were down, I have never known 
a more determined and resolute person. 

The following are only a few of Fon
taine's many contributions to his 1m>
fession and to mankind: 

Fontaine was !>resident of the Mont
gomery County Bar Association in 
1959. He served as chairman of the 
Montgomery Estate PlanningCou11cil, 
chairman of Lhe Alabama Federal Tax 
Committee, member of the Alabama 
Lawyers Advisory Board, president or 
Montgomery Jaycees, chairman of the 
Montgomery County Education Study 
Commiuee. president of the 1973 Mont -
gomery Area United Appeal and presi· 
dento!t he Montgomery Kiwanis Club 
in 1970-71. Me [urther served as chair
man of lhe Board of Stewards of Lhe 
First Methodist Church of Montgom· 
ery, was a Sunday school teacher there 
for nearly 40 years and was generally 
active in the Alabama-West Florida 
Conference of Lhe United Methodist 

·rhese notices are published immediately after reports of death 
are received. Bioi,'1'aphical information not appearing in th is issue 
will be published at a later dale if information is accessible. We ask 
you promptly report the death of an Alabama attorney to the 
Alabama S·tale Bar , and we would appreciate your assistance in 
providing biographical information for The Al<ibama lawyer . 

Fenn, Willia m Holt 
Birminjlh~m - Admi~ed: 1959 
Died: September 7, 1985 

Murp h>;, Ray Walker 
Andalusia - Admitted: 1948 
Oied: September 2, 1985 

Nolen, C:harles William 
Fayc.11e- Admi1ted: 1949 
Died: September 7, 1985 

Payne, James Reid, Jr . 
Montgomery-Admitted: 193;! 
Died; September 8, 1985 

Reece. William Ar<'.hibald 
1l1rmingh~m -Admitted: 1979 
Died: September 18, l9,il5 

Robi!!On, Sam uel mu 
Florence -Admlued: 194'7 
Died: July 19.1985 

Smyer, Sidney William. J.r. 
Vestavia Rills -Admitted: 195'1 
Died: August 15. 1985 

Wh itm ire, Bryant ,\nd rew 
Birmingham - Adm1tled: 1936 
Died: July 10, 1985 
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Church. At the time of his death and 
since 1971. Fontaine was a member of 
the Board of Trustees of Birmingham 
Southern College. 

In the World War U years, Fontaine 
served as an officer in the United 
Slates Navy.Just before he left for ser· 
vice (it seems like yesterday), this wri· 
tcr helped him close his law office in 
the Bell Building. Taking over his un· 
completed mes. correspondence. etc. 
was an exasperating experience, but, 
as always, Fontaine's pleasant sense of 
humor and smile came ihrough 10 
make it easier when he said, "You 
know. I'm beginning to believe it is 
harder to ck,se a law office than it is to 
open one." 

During the war years in England, 
Fontaine meL Janet Oan) E. Poole. a 
'Wren' in the British navy. The1rcoun , 
ship conunued after the war when Jan 
was stationed at the British Embassy 
in Washington. They were married 
November22, 1946,andthereafterh nd 
two children: Jennifer, now an execu· 
Live in a business consultant firm in 
Allanla , and Richard F., now a Boston 
lawyer. 

Fontaine and this writer formed n 
partnership to practice law in August 
of 1947. For many years and until the 
firm got larger, wedid not have a writ , 
ten agreement. Upon our starti ng our 
pracuce together. we took our wives 
oui to dinner at the old Blue Moon Inn 
in Montgomery 10 celebrate the occa· 
sion. Al this dinner.Jan announced she 
was pregnant. Y cars later. when F'on· 
laincand I tried tore memberhowlong 
we had been partners. his answer 
would be Ricky's (Richard F.) age plus 
mne months, so much like him and our 
38 years of no disagreement as partners. 

Fonta ine was a "scholar and a gen
tleman," and everyone who was fonu• 
naie enough to have had any contact 
with him has 10 be a better 1:>erson be· 
cause or that experience. He was loved 
and respected by all who knew him. 
especially the people in his law firm. 
Crom the employees 10 each ol his 
partners. 

In the March 26. 1985. issue of the 
"Kiwanis Builder.'' a publication or 
the Montgomery Kiwanis Club. an ar• 
iiclcon Fontaine's death appropriately 
closed with the following words of No· 
bcrL W, Service: 

"Master, I've filled my contract, 
wrought in Thy many lands: not by 
my sins wilt Thou jud~ mt', but by 
the work o! my hands. Master. I've 
done Thy biddmg. and the light is 
low in the West, and th• long. long 
shift is over ... Mas1er. 1'1•cearned it 
- rest .·· 

Jack L. Capell 
(This memorial appears courtesy of the 
Moni.gomery County Bar Association.) 

Charl es William 

Nolen 

Judge Charles W. Nolen of Fayette 
died September 7. He was 58. 

Survivors include his wife, Mrs. 
Louise B. Nolen of Fayette; 1 wo sons, 
Charles W. Nolen.Jr .. Tuscaloosa.and 
Steven M. Nolen, Fayette; four daugh· 
ters, Deborah N. Bynum, Fayett e; 
Teresa N. Price, Sulligent: Candy N. 
Hocutt. Tuscaloosa; and F'aith N. And
erson, Birmingham; five brothers. 
Wilbur B. Nolen.Jr .. Montgomery; De
Forest M. :>lolen, Ashland: retired Navy 
Cmdr. Dan R. Nolen:Jack M. Nolen of 
Fayeue; andJean W. Nolen of Ashford; 
five granddaugh1crs; and other rela· 
tives. 

Judge Nolen, a nat ive of Ashland. 
graduated from the University of Ala
bama School of Law in 1949 and was 
admitted to the Alabama Bar. He was a 
member of the Alabama Staie Bar, the 
Fayette Bar Association. the American 
Bar Association, Alabama Trial La,vy
ers Association. 1he Charles Basker· 
ville Masonic Lodge, the Farrah Law 
Society and the Alabama Commerce 
Execut ive Society. 

He was a member oft he First United 
Methodist Church of Fayetle, where 
he had served as teacher or the Adult 
Friendship Class since 1949. Re was 
appointed judge of Fayette County in 
June 1951 and served until May 1963. 
In 1975 he began serving as a member 
of the Livingston University Board of 
Tru stees. 

(This memorial appears courtesy of 
The Tuscaloosa News.) 

Jntrr statt J nutBti !J!tiDDB 
•nb <I!111t11ultants1 1NC. 

11£CONSTl1UCTION INVESTIGATIONS 
CONDUCTED THROUGHOUT THE U.S. 

LANO AJR SEA RAIL 
ACCIDENT INVESTlGATION 

ACCIOENl RECONSTlltJCTION 
WRONGFUL DEATH 

INCAPACITATING IN.A/RY 
PRODUCTS UASUlY 

EXPERT 'MTNESS 
COJRT CONSUi.TANT 
WRONGAJt. CHARGE 

PllOl'ER PARlY UABUTV 
PHILIP W. STUART, P.f . 

Pl1£S10ENT 
MEMIIIR 

NATIONAL SOClElY OF 
POOfESOONAL ENGINEERS 

INSTIIUTE Of TRANSPORTATION 
ENGINEERS 

(TT1: ACCIDENT INVESTlGA TlON 
COMMITTEE MEMBcll) 

AME~fflrRSOF SAfm 
/>OPA AIR SAFfTV FOU-lOATION 

RIGt mRl!O ENGINHR 
FORMER STATE TROOPIR 

716 INGLESIOE AVEMJE 
TALLAHASSEE. FtORJDA 32303 

(904) 222-7101 
"FOR THE SPECIAC PURPOSE Of 

DETERMINING CAUSATION" 

Expect the 
unexpected! 
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Private Reprimand 

• On July 24, 1985, a lawyer was privately repri
manded for having violated DR l -102(AX6}, [conduct 
adversely reflecting on fitness to practice Jaw], and DR 
7-l1)2(AX5), rknowingly making a false statement of law 
or fact], by having agreed to represent the plaintiff in a 
civil suit for a specific fee, but subsequently, after the 
suit was settled, having told his client thal there ';"as a 
state law providing that his fee would be one-third of 
the recovery in the case, though he knew that there was 
no such law. [ASB No. 83-183] 

Pub lic Censure 

• Anniston lawyer Thoma s M. Semmes was cen
sured on June 7, 1985, for having willfully neglected a 
legal matter entrusted to him, in violation of DR 6-
lOl(A), Cede of Pro/e5siona/ Respo11sibi/i/y of the Ala
bama State Bar, by having undertaken to represent the 
es tales of Lewis Dewi LL Marlowe and Annie Elese Mar
lowe, both of whom died without leaving wills, and by 
having accepted from the administrator of the estates 
$89.50 in mid-April 1982. to be paid to the Probate Court 
of Calhoun County as court costs in thee .states, but 
then having failed to pay the court costs to the Probate 
Court until December 2, 1983, after the administra tor 
of the estates had filed a complaint against Mr. Semmes 
with the Alabama State Bar. (83-507 & 83-529) 

Suspensions 

• Atmore lawyer Joseph R. Tuck er was sus-

pended, effecLive September 15, 1985, for failure to 
comply with the Mandatory Continuing Legal Educa
Lion requirement of the Alabama State Bar. 

Etowah County lawyer Kenneth Wyatt Gilchrist 
was suspended from the practice of law in the Sta te of 
Alabama for a period of five years. effective November 
15, 1985, as a result of his having pleaded guilty in 
Etowah County Circuit Court to the crime of Thi rd 
Degree Theft on April 15, 1985, and under the require
ment of the Rules of Disciplinary Enforcement of the 
Alabama State Bar that any lawyer convicted of a crime 
involving moral turpitude must be disbarred or sus
pended. [84-673] 

Disbarments 

• J. Massey Relfe , Jr., of Birmingham. was dis
barred, effective September 30. 1985, pursuant lo his 
Consent to Disbarment that was filed before the Disci
plinary Board of Lhe Alabama State Bar on July 29. 
1985, under Rule 15, Rules of Disciplinary Enforcement 
of the Alabama State Bar. [83-175, 83-498, 83-578 & 
84·99) 

• Birmingham lawyer Tom L. Larkin was dis
barred from the practice of law in the State of Alabama, 
effective October 7, 1985, under Rule 14. Rules of Disci
plinary Enforcement. based upon his June 6, 1985, fel
ony conviction in the United States District Court for 
the Northern District of Georgia, ,Atlanta Division. 
LASB No. 8.5-39] 

A Partnership of Love and Care 

For over 120 years, the Presbyterian Home for Children has served children and families in need . During this lime Alabama attorneys 
have been very important partners in this Christian work wilh children and their families. 

The needs of today's children and families are more complex Chan in the pas t and so the expertise and philosophy of the Presbyterian 
Home for Children has expanded and grown to meet those needs . One need, however . does noc cha nge. and 1ha1 is che need for 
financial resources to susrain rhis work for the future. 

The cax laws for your die nls are in a constanl state of nux but in many cases a mucual benefit will accrue 10 them as well as the 
Presbycerilln Home , particularly in the area of wills. bequests.and escate planning. Remembe r, 100, gifts to this agency during you r 
cnent's lifetime can provide your client with significant lax advantages. 

We at the Presbyterian Home /or Children stand ready to help you and you r clients in ways that will mutually benefit themas well as 
ch ildren and families over the next 120 years . 

Contact: Benjamin S. Booth , Presidenc • Pr esbyterian Home for Children 
P. 0 . Drawer 577 • Talladega. Alabama 35160 
205/ 362-2114 

November 1985 



services 

EXAM INATI ON OF QUEST IONED 
Documents: llandwriting. typewriting 
and related examinotions. lnlemationallv 
court-qualified expert wnness. Diplomat~. 
American Boord o( Forens;c Document 
Examiners. Member. American Society of 
Questio~ Documen1 Examiners, the In
ternational Assoc:iauon for ldentlfication, 
the Bri1ish Forensic Science Society and 
Lhe Na1ionnl Assadn1ion of Criminal De
fense Lawyers. Rc1ired Chief Document 
Examiner, USA Cl l..:iboratorfos. Hans 
Mayer Cidir,n, 218 Merryman! Drive, Au· 
gus1a. Georgia 30907, (•UM) 860-4267. 

FORENSIC ENG INEERI NG Services: 
Accident rL>construct1an. seatbells. me
chanical failures. slip and fall. R~stercd 
Mechanical Engineer serving Alabama, 
Mississippi, Georgia and Florida. Rates 
and references upon rcque,,t. Charter 
Mcmbtt - National Academy o( Forensic 
Engmeer!I-James D. Anderson.Jr .. P.E.. 
9663 HoHowbrook Circie. l'ensacola. Flor
ida 32514. (90,t) 478-8208. 

l{RAMER DETECT IVE Agency: Li· 
censed and bonded ngcnls. A complete in· 
vestiga1ive agency specializing in domes
tic, crinlinnl. indusu-lnl, civil. survei1· 
lance. accident ond insurance. back
ground check, missing persons and child 
cus1ody mallcrs. Call Ron Kramer. pri· 
vate mvestign1or. 4631 261h S1reet East. 
Tuscaloosa. 556-6053. 

LEGAL RESEARC H II ELP : Anomey 
with seven year!<' experience m legal re
search/writing, Acxess 10 Unh·ersily of 
Alabama and Cumberland libraries. West· 
law availabl<!. Pron1p1 deadline service. 
S35/hour. Sarnh K3thm Farnell. 112 
Moore 13uildlng, Mo111gomery, Alabama 
36101. Phone 277-7937. No ref)rese11/alion 
i, 1110//0 obou/ /1,c quality of //,o lrgal servi• 
us lo IN• p,w/01·1111:d or //w oxp,,rti.,;e of the 
k11uycr P,:rfon11i11J! such services. 

The Alobo,r., I.a-

Qlassified 

~otices 

LEGAL RESEARCH AN D writing 
services: Licensed auorncy, B.A. in Eng
lish. Law Nwi,w associa1e editor. former 
federal d1stne1 court clerk. former Ala
bama Supreme Court clerk. Four years· 
exper,enc,,. Prompl deadline service. West
law a,•ailabre. R11e S351hour. lrene 
Grubb., 205-988.s521 (local call for 
greater Birmingham~ No rrf)~nlation is 
mad~ nbowl lllt quali(v <!/ lht kf/0/ UTr!itx:5 
lo /NJ f)trfonucd or th, oxp,rlisc of the lnw
ytr fx'rformi11g sud, s,,rvicrs. 

n1isco lla nco us 

FOR SALE: IBM System 23 Data Mas· 
lcr Computer. Mnke inquiries to P.O. Box 
2263, Tuscaloosa. Alabama 3S403. Phone 
(205) 759-1226. 

LAW BOOK DONAT IONS needed! 
Jones Law School al Faulkner University 
in Mon1gomery needs legal books. jour
nals. c1c. Pickup can be arranged. ConlllCt 
Kay Newman. 5345 A1lan111 Highway, 
Montgomery, Alab.,ma 361934601 or call 
(205) 27'l,5820, exl. 1<17 (l-800-824-4527 in 
Alabama). Acknowlcdltmen1 will be made 
for Lax purposes. 

SAVE30-60% 
* * .. 

USED LAW BOOKS .. .. .. 
• Wesl • Lawyers Coop • Harrison 
• Mal1hew Bendet • eana9han • 01heJs 

WE BUY - SELL - TRADE 
Law Book Exchange 

P. 0. Box 17073 
Ja ckso nville . FL 32216 

l -800-325-60 12 

THE 
ALABAMA LA WYE R 

CLASSIFIEDS 

All requests for classified ad 
placement must be submiued 
typewritten and are subject to 
approval. Alabama Stai e Bar 
members are no1 charged for 
classified nolices up 10 L wo in
sertions per calendar year, ex
cept for "position wanted" or 
"position offered" listings , 
which are at the regular rate. 
Nonmember advertisers must 
pay in advan ce and will re· 
ceive a complimentary copy or 
Tht Alabama Lawyer in which 
their advertisement is pu~ 
lished. Additional copies are 
$3.00 plus postage. 

RATES: 
Members: No charge 
Nonmembers: $35 per insertion 

or fifty (50) words or less 
$.50 per additional word 

DEADLlNE S: 
Class ified copy and payment 
must be r~>ceived no later than 
the first day or the month prior 
to publication date, with no 
exceptions. 

MAILlNG: 
Send classified advertising 
copy and yoor cl1eck, made out 
10 The Aloboma Lawyer, to: 

Alabama Lawyer Classifieds 
clo Margaret Oubberley 
P.O. Box 4156 
Monigomery, AL 36101 



books for sa le 

FOR SAL E: Alabama Digest: Southern 
Reporter I & 2: Federal Reporter I & 2; 
Federal Supplement; F .R.D.; U.S. Led I & 
2: AmJur 2d, AmJur Legal Forms 2d; 
ALR 2, 3, 4 & Federal: Williston on Con· 
tracts 3d. complete tax library. For all 
your law book needs: The Lawbook Ex· 
change, Ltd .. buys & sells, 135 W. 29Lh 
Street. New York. New York 10001, (212) 
594-4341. 

FOR SALE: Words & Phrases. $200 
080. Contact Wendell Morgan, P.O. Box 
1900,C. Montgomery, Alabama 36197 or 
phone (205) 263-6441. 

FOR SALE: Complete set of Alabama 
reported cases, including Alabama Re
ports: Southern Reporter; Southern Re
porter, Second Series, to date; Alabama 
Digest: Corpus Juris Secundum; United 
States Supreme Court Reporter: United 
States Supreme Court Digest; Shephard 
Reporter, complete. with some additional 
volumes. being a complete library. Also 
an AbstracL Plant, s ince I desire to retire 
as soon as this library can be disposed of. 
All of my library is up to dare. Call or 
write Hugh Reed. Jr .. 120 S. River Street. 
Centre, Alabama 35960. Phone number 
Monday through Friday. (205) 9'27·5252. 

FOR SALE : Alabama Digest. new 1985. 
$1,295. Call Edwin B. Jeakle at 766,7706 
or write 321 Flurnoy, Flore11ce, Alabama 
35630. 

FOR SALE: Law books (excellent condi· 
Lion, bargain prices): ALR 3d Vol. 1-100; 
ALR 4th Vol. 1·23; ALR 2d Later Case 
Service; Quick Index for ALR 1st Lhrough 
4th. Call or writeJ . Forrest Hinton, 643 
Magazine SLreet, New Orleans, Louisiana 
70130. Phone (504) 586-1200. 

FOR SALE : Criminal Defense Tech· 
niques. Vol. 1. IA, 2'6, Index Tables; De· 
fense of Narcotics Cases, Vol. I , 2, by Da· 
vid Bernheim. 1984: Defense of Drunk 
Driving Cases. 3rd Ed .. Vol. l -3. by Ri· 
chard Erwin, cl al: Defense or Druak 
Driving Cases, 1963, ed. by Richard Er· 
win; The Prosecution and Defense of 
Criminal Conspiracy Cases, 1984. by Paul 
Marcus; Larson's Workmen's Compe11sa· 
tion. Desk Ed .. Vol. I, 2. by Arthur Lar· 
son, Bender's Forms of Interrogatories, 
Vol.1-13. ed. by Kolish and Parnell: 1981· 
84 SMU Products Liability [nst itute, ed. 
by Walkowsak; Southeast Tra nsaction 
Guide, Fla., Ga .. Ala .. 1984: Vol. l-4 Busi· 
ness Ethics; Vol. 5.S Estate Planning; Vol. 
9-12 Commercial; Vol. l3·16 Real Estate; 
Vol. 17,19 Personal: and Index; Collier 
Pamphlet Editions: 1974 Bankruptcy Act 
and Rules. Parts J. 2, by Her1.og, King. 
Lauke; 1975 Bankruptcy Act and Rules. 
Lwo volumes, by Herwg, King. Lauke: 
and 1979 Bankruptcy Rules. two vol. Part 
2, by Moller. Kinir. Collier on Bankruptcy. 
14th ed .. Vol. I, IA.2,2A.3 {parts 1,2), 
3A, 4. 4A, B. 5, 6 (parts I. 2). 6A, 7. 7 A. 8-
10, 11. IIA. 12. 13, 13A, 14, 14A, 15, Ta· 
ble of Cases. Index; Collier Bankruptcy 
Cases, 2d series, Vol. 1-12, Cumulative 
Index; Collier on Bankruptcy. 15th ed., 

ed. by King; Vol. J.7, Index, Appendix t-3: 
Collier on Bankruptcy pamphlet, Rules or 
the United States Bankruptcy Appellate 
Panel of the Ninth Circuit: Collier on 
Bankruptcy, paperback. 15th ed .. Preli· 
minary draft of proposed Bankruptcy 
Rules and Official Bankruptcy Forms; 
Collier Bankruptcy Practice Guide. pa· 
perback; Collier Bankruptcy Manuals: 
2nd ed., Vol. I, IA. 8 . 2, 2A. 3. by Hernog 
and King. ct al; and 3rd ed .. Vol. 1·3, ed. 
by King; Collier Bankrnptcy Practice 
Guide, Vol. 1-6, Appendix, ed. by Herzog 
and King; 1974 Collier PamphlcL Edition. 
Bankruptcy Act and Rules, by Her,.og, 
King and Lauke; 1979 Collier Pamphlet 
Edition, Bankruptcy Code. Parts 2, 3, by 
Herzog and King; 1971 Collier Pamphlet 
Edition. Bankruptcy Rules. Parts 2. 3. by 
Her,.og and King; Collier on Bankruptcy, 
Special Supplement, Text of Bankruptcy 
Tax Act of 1981 with House and Senate 
Reports, ed. by King: Collier Forms Man
ual, 2nd Ed .. 1978, Vol. I, 2. by Ryan and 
Moller, et al; Alabama Workmea·s Com
pensation with Fonns, 1962, by Williams; 
Occupational Safety and Health Act 
(OSHA). Vol. I. 2. by lfogan and Hogan, 
1979; Bender's Federal Practice Forms, 
Vol. 4A, 1978 and 1979, by Frumer and 
Hall: t9i3 Handbook for Trustees and 
Receivers in Bankruptcy. by Paskay: 1978 
Handbook for Trus tees and Receivers in 
Bankruptcy, by Paskay; and Supplement 
to 1978 Handbook for Trustees and Re
ceivers in Bankruptcy, by Paskay. Con
tact Crownover & Black. P.O. Box 2507, 
Tuscaloosa. Alabama 35403. Phooe 
349-1727. 

I AM SEARCHING FOR YOU 
IN MONTGOMERY 

COUNTY * STATE * FEDERAL 

UNIFORM COMMERCIAL CODE• SEARCHES• FILINGS • TAX LIENS 
CORPORATE TRANSACTIONS• ARTICLES • CERTIFICATES • REGISTERED AGENT 
COURTHOUSES• PUBLIC SAFETY• VEHICLE REGISTRATION • FRANCHISE TAX 

FOR QUICK EFFICIENT COURTEOUS DOCUME""'° RETRIEVAL 
CALL 

DEDE HARBIN 205-263-0054 
2094 MYRTLEWOOD DRIVE MONTGOMERY, AL 36111 

November 1985 



LEGAL PRINTING 
~ 

Legal and Financial Printers Since 1910 
Experienced, Dep endable, Respo nsible , 

Confidential 

Prospectuses, Proxy Statements, 
Official Statements, Tender Offers, 

Indentures and Briefs 

BIRMINGHAM PUBLISHING COMPANY 

130 South 19th Street 
Birmingham, Alabama 35233 

Telephone: 205/251-5113 
Contact: Harold Fulton, Vice President 
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