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‘At Union Bank,
we work hard to
earn your trust.”

—Henry A. Leslie
President and Chief Executive Officer

Union Bank works closely with many Alabama
attorneys in the administration of trusts and estates.

Our investment capabilities have increased
dramatically in the past year by the addition of a
state-of-the-art computerized system. As Alabama's
largest independent bank, we control all our
investment processing within the Trust Department to
assure constant attention and complete confidentiality
for your clients.

We invite your questions about Union Bank's trust
services. Our experienced trust officers will be glad to
discuss any business, financial or administrative aspect
of the services we provide.

BAINK& TRUSTT .

60 Commerce Streel
Montgomery, Alabama 36104
(205) 265-8201
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Tilley’s
ALABAMA EQUITY
Second Edition

by Nathaniel Hansford

The author received his B.S. and LL.B. from the University of Georgia, his LL.M. from the
University of Michigan. He is 3 member of the American, gﬂrgia, Alabama, and Tuscaloosa
Bar Associations, Mr. Hansford is the author of numerous faw review ariicles and hie serves as
i lecturer for GLE. He has also served as a (aculty member for the Alabama Judicial College. He
is currently Professor ol Law for the University of Alabama.

Nathaniel Hansford’s revision of Tilley’s classic treatise on Alabama equity: Keeps intact the original author’s
superb comprehensive treatment; Brings this area up (o date; Rewrites the book’s treatment to correspond with the
Alabama Rules of Civil Procedure; and Each equitable remedy is a separate chapier. © 1985

For the practitioner who needs to know about equity practice in Alabama.

Regularly $45.95
Special Introductory Offer
$39.95

Announcing . . . CANCER
Causes and Methods of Treatment
for Trial Lawyers
Etiology; Diagnosis; Nutrition; Therapeutic Madaj:;gg

by John R. McLaren, B.S, M.D.

This comprehensive NEW treatise was written by expert John R. McLaren, B.S., M.D_; Director of Radiation
Therapy, Robert Winship Memorial Clinic for Neoplastic Disease, Emory Clinic; and Professor of Radiology,
Emory University School of Medicine, Atlanta, Georgia. With contributions from numerous specialists, CANCER
is a significant source for non-oncologists, both legal and medical.

The book covers causative factors, nutrition, pathology, imaging of cancer, surgical treatment, radiation therapy,
chemotherapy, hyperthermia, immunotherapy, and pediatric onmloﬂ. It contains over 100 illustrations, graphs
and tables. Glossaries appear in selected chalfxcr.-. and at the end of the book. Frequent cross-references are made
to relevant illustrations and sections. All of these features are designed to clarily the discussion and facilitale
comprehension of the subject which is very important for this quickly developing, apposite field.

With CANCER as a tool, you will be representing your client rom the most knowledgeable, up-1o-date position
possible — an advantage you can't afford to pass up!

Regularly $99.95
Special Introductory Offer
$89.95

‘E“ For fast, efficient service call our toll-free WATS: ‘E.\
1-800-241-3561
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Mobile attorney and amateur pho-
tographer James W, Bodiford provided
this sunset scene of his pier on the east-
ern shore of Mobile Bay.

Solving Common Problems
in Long-term Care and
Medicaid Financial Eligibility
— pg. 302
The elderly represent a growing seg-
ment of our society. Understanding the
Medicaid requirements is essential in
assisting these senior citizens.
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Rules governing eligibility for Social
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plex and difficult to comprehend. A
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The Alabama State Bar recently lost
one of the finest members of your
board of bar commissioners to high ju-
dicial office. I refer, of course, to Gov-
ernor Wallace's recent appointment of
I. Gorman Houston, Jr., of Eufaula to
the Alabama Supreme Court. Justice
Houston will be a great judge and a real
friend of the bar.

In describing the approach he would
bring to his judicial work, Justice
Houston at his investiture referred to
the foreword to a recent edition of
Yankee from Olympus, the noted book
about Justice Oliver Wendell Holmes.
In that foreword the author reflected
on the fact little mention was made in
the book about Justice Holmes' 28
vears on the highest court of the State
of Massachusetts because those vears
would be of little general public inter-
est. Justice Houston thoughtfully ob-
served that many of the issues con-
fronting the Alabama Supreme Court
involve matters of little general public
interest, but, as Justice Houston said,
those matters which do come before
the court are matters of the most
pressing interest to the parties to the
case. Thereis a message there forall of
us in our daily, sometimes routine,
practices, Those matters entrusted to
us are perhaps of little interest to the
public, but they are vital to our clients.

Justice Houston pledged to us his
most prayerful consideration of all
cases, of whatever kind. Further, he
pledged the timely resolution of those
cases, recognizing that justice delayed
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indeed can be justice denied. [ am sure
all members of the Alabama State Bar
join me in wishing Justice Houston
many fruitful years in this important
judicial office.

You recently heard from me regard-
ing our legal malpractice insurance
crisis and the alternatives your bar in-
surance committee is considering. One
such alternative is a bar-related insu-
rance company. Cathy Wright of Bir-
mingham attended a meeting of the
National Association of Bar Related
Insurance Companies to obtain infor-
mation on these programs. To start
our own captive company would be a
massive undertaking, but it apparently
has succeeded elsewhere. We will con-
tinue to investigate every possibility
and keep you currently informed of
developments.

One of the things that has pleased
me greatly this year has been the
broadbased enthusiasm and commit-
ment made by our members who give
so generously of their time and talents
to our many committees and task for-
ces. | have had the opportunity to at-
tend and participate in a significant
number of the commitlee and task
force meetings, but conflicts (usually
bar-related), unfortunately, have kept
me away from others. | assure you |
personally appreciate the hard work
and dedication of our members. I out-
line below only a few of the many activ-
ities presently under way.

The Task Force to Evaluate Pro-
posed Revisions to the Constitution of

NORTH

1901, currently chaired by Professor
Charles Cole of the Cumberland School
of Law, was originally constituted to
consider revisions to the entire consti-
tution. However, following an in-depth
analysis and discussion of the various
approaches to its work this vear, the
task force decided to concentrate its
energies on the following four subjects:
local government, Conrad M. Fowler,
Lanett, chairman; finance and taxa-
tion, Lawrence Dumas, Jr., Birming
ham, chairman; and, legislative and
executive, Joe Calvin, Decatur, chair-
man. The legislative and executive
subjects were combined because of the
necessary interplay between these co-
ordinate branches. The subcommittees
plan to meet one or more times before
another plenary session of the task
force December 6,

The Permanent Code Commission,
under the chairmanship of Wilbur G.
Silberman, has undertaken as its pri-
mary responsibility this year an anal-
ysis of the ABA Model Rules of Profes-
sional Conduct and a comparison of
the ABA Rules to our current Code of
Professional Responstbility. Your com-
mission will be giving the ABA Rules
careful consideration as there are be-
nefits touniformity; however, the com-
mission will not feel bound to propose
any rule it considers inappropriate for
Alabama practice.

In addition toits other projects, vour
Committee on Professional Economics
proposes to have the bar sponsor a

(Contisued on page 294)
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The above phrase usually follows
friendly greetings [rom numerous
callers as the date approaches for the
bar examination results. | want to ex-
plain our position of not giving out an
examinee's results on the exam to
other than the examinee — and then
only in writing.

Our rules require that the examin-
ers report their grades no later than
September 15 for the July bar exam
and April 15 for the February bar
exam. We have one full-time and one
part-time staff member to handle all
the paperwork, including the posting
and checking of all grade sheets for an
average of 385 examinees. These re-
sults are forwarded to the national
testing center for combining of essay
scares and multistate scores to obtain
the final results. Depending upon the
workdays and the mail service, this
process can take from seven to 10days.
Once the results are returned to our
office, we then have Lo process an av-
erage of 385 letters to examinees, post-
ing individual scores for failing candi-
dates,

One does not lightly send out a letter
affecting so significantly the life of an
individual without making every ef-
fort toinsure it 1s correct. Informing an
applicant of the failure is a most un-
pleasant task — even in writing. Most
do not believe it, and many are “sure
there is a mistake."”

The Alobomo Lauser

“Executive
“Director’s
“Report

Contrary to rumor, the bar results
are made known at the earliest possi-
ble moment; we like to get these results
out of our office as soon as humanly
possible, | have not forgotten the anx-
iety | felt in 1965, and no one should
endure that wait any longer than abso-
lutely necessary.

My concern always has been, and
remains, the interest of the individual
examinees, | know each is anxious to
begin the practice of law and obtain a
license just as soon as the results can
be obtained. [ also am aware that Mar-
tindale-Hubbell closes its annual edi-
tion September 30, and for this reason,
we endeavor to get the results out in
order that new associates may be listed
in a firm's biographical sketch in Mar-
lindale. We also are cognizant that a
number of individuals are awaiting the
results of the bar examination to begin
active participation in a firm’s pending
Case or, in some instances, obtain their
commission for one of the armed forces’
legal branches. In short, there are
many deadlines where time is of es-
sence, and each examinee is affected in
an individual way.

It would be most pleasant if all the
news was good and [ could announce to
one and all that each applicant who sat
for the bar exam had been successful. 1
could stay on the telephone all day
conveying this happy news. The deci-
sion not to give the results over the

HAMNER

‘1 know youdon’t...but...”

telephone is to protect the applicant
who is not successful. | know from
rather lengthy experience that a fail-
ing applicant wants to receive the re-
sults privately. I feel these applicants
are entitled to this measure of privacy.
Likewise, | feel the applicant is entitled
to know the good or bad news before
anvone else.

The joy of opening a passing letter is
a lifetime memory. | still recall that
experience most pleasantly. Unfortu-
nately, | also recall vividly the expe-
rience of one failing applicant who was
thoughtlessly extended sympathy by a
well-meaning friend who had seen the
certified list of names after it was
properly transmitted, but before the
applicant had actually received his no-
tice. This one experience was enough
for me to know the personal nature of
the notice — particularly for the failing
candidate.

I likewise know that there is a sin-
cere interest on the part of friends and
family members who really are “afraid"
to ask the question of the applicant
who has taken the bar exam and who
may not have made known the results.
| certainly would not want to ask an
applicant if he or she passed the bar
exam and have that applicant tell me
of a negative result, For this reason, |
can appreciate the position of one who
would rather ask another individual

(Continwed on page 290)
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than the applicant, but again, | feei the

personal nature of the bar exam dic-

tates the applicant should be the per-

son to make known the results.

Once the results have been mailed to
the applicant, we allow 48 hours for
the applicant's letter to be delivered. If
an applicant calls after that time and
has not received his or her letter, we
will give the results to that applicant
over the telephone. People have called
the office and posed as applicants in
order to obtain the results, but through
our identification system we are able
to screen such imposters. 1 have been
asked to "play a joke" and send a pass-
ing applicant a failing letter. This, of
course, is a ridiculous request and
would never be granted,

The applicant who is a child, sibling
or relative of a lawyer presents a per-
sonal dilemma. [ know the joy the pass-
ing of an applicant can generate within
afamily. Likewise, [ know the sadness
family members feel when there is a
negative result. Through the years, |
have asked both lawyer and non-law-
yer relatives if they would have pre-
ferred to know in advance that an ap-
plicant had been unsuccessful. The
answer is almost universally "no."” In
any event, such advance notice might
be a mere 24 hours,

The only light moments we expe-
rience near results time are provided
by the increasing ingenuity of those
seeking to learn in advance if an appli-
cant has passed. It seems no one ever
wants to know if a person has failed
the bar exam. These different atti-
tudes best exemplify our dilemma.
The pressure exerted as the announce-
ment approaches has increased as the
number of examinees has increased
and as friendships and working rela-
tionships have grown. | am uncomfor-
table and, candidly, do not like being
placed in the position of having to tell
assorted bar leaders, bar members
and dear friends that I cannot give
them a “sneak preview,” I would ap-
preciate your considering the facis
noted above and not placing us in a
position of having to tell you no. The

procedure we follow 1s reviewed by our
bar examiners and, in the past, it has
proven to be in the best interest of all
concerned.

Know that we will continue to do

everything in our power to insure the
resulls are properly reached and made
known to applicants at the earliest
possible moment, O

— Reginald T. Hamner

Alabama State Bar
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Administrative Law

Bankruptcy and Commercial Law

Business Torts and Antitrust Law

FICERS

-

Al L. Vreeland, chairman

John H. Burgess, chairman-elect
Philip C. Dawis, vice chairman

Roland L. Buffington, secretary-treasurer
George W. Finkbohner, Jr., chairman
Charles N, Parnell, chairman-elect
Jerry W. Schoel, secretary

Lawrence B. Voit, treasurer

Michael L. Edwards, chairman
William H. Hardy, Jr., vice chairman
George C. Lynn, secretary-treasurer

Corporation, Banking and Business Law Jacob Walker, Jr., chairman

Criminal Law

Environmental Law

Family Law

Labor Law

Qil, Gas and Mineral Law

Practice and Procedure

Real Property, Probate and Trust Law

Taxation

Young Lawyers

Ralph F. MacDaonald, I, vice chairman

Curtis W. Jones, secretary-treasurer

J. Mark McDaniel, chairman

A, Charles Freeman, vice chairman

James W. Fuhrmeister, secretary

G. Douglas Jones, treasurer

Robert R. Reid, Jr., chairman

Kathryn E. Errington, vice chairman

Russell C. Stoddard, treasurer

Vanzetta Penn Durant, chairman

Stephen R. Arnold, chairman-elect

Jerrilee P, Sutherlin, secretary

James 5. Witcher, Jr., treasurer

D. Frank Davis, chairman

William C. Tidwell, III, vice chairman

Edward G. Hawkins, chairman

Victor H. Lott, Jr., vice chairman

Harold D. Rice, Jr., vice chairman

Mary R. McKay, secretary-treasurer

W. Stancil Starnes, chairman

Richard H. Gill, vice chairman

D. Leon Ashford, secretary

Ralph A. Franco, chairman

Harold D. Parkman, vice chairman

Joseph T. Carpenter, secretary-treasurer

MNorman W. Harris, Jr., chairman

Robert C. Walthall, vice chairman

David M. Wooldridge, secretary-treasurer

J. Bernard Brannan, president

Claire A. Black, president-elect

Charles R. Mixon, Jr., secretary

MN. Gunter Guy, treasurer

Robert T. Meadows, lll, immediate past
president
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New appellate handbook
presented

Alabama Supreme Court Justice
Richard Jones presented a copy of
the new Alabama Appellate Hand-
book to officials at Cumberland
School of Law, Samford Univer-
sity, before traveling to Washing-
ton, D.C., to present a copy to
members of the United States Su-
preme Court. As a member of the
executive committee of the Ameri-
can Bar Association's Appellate
Judges’ Conference, Judge Jones
had been responsible for develop-
ing the Alabama handbook. He
was assisted in the effort by Cum-
berland faculty and students. In
ceremonies July 5, Jones and rep-
resentatives from the other 49
states presented copies of their re-
spective handbooks to the nation’s
highest court. The book will be
available to Alabama lawyers
through Cumberland's Office of
Continuing Legal Education.

Chief Justice C. C. Torbert

an!:!ert elected vice
president

Alabama Supreme Court Chief
Justice C.C. Torbert, Jr., has been
elected first vice president of the
National Conference of Chief
Justices.

The conference is composed of
the highest judicial officer of each
state of the United States, the Dis-

N

Cumberland Dean Parham Williams, former Dean Brad Biéﬁép. i:untir:u_ing

legal education director Patsy Thomley and Supreme Court Justice Richard

Jones

trict of Columbia, the Common-
wealth of Puerto Rico and the U.S.
Territories.

Torbert has been a member of
the conference since he became
chief justice in 1977,

Massachusetts Chief Justice
Edward F, Hennessey was elected
president of the conference and
Maryland Chief Judge Robert C.
Murphy was elected president-
elect. Washington Chief Justice
James M. Dolliver was elected se-
cond vice-president.

Torbert has served on the con-
ference’s board of directors since
1980, The election of officers was
held at the conference's annual
meeting in August in Lexington,
Kentucky.

Birmingham lawyer
selected chairman ABA
Litigation Section

N. Lee Cooper, a partner in the
Birmingham law firm of Maynard,
Cooper, Frierson & Gale, P.C., re-
cently became chairman of the
American Bar Association Section
of Litigation.

With nearly 45,000 members,
the section is among the largest
components of the 315.000-member

N. Lee Cooper

ABA. It is comprised of lawyers
who try both civil and criminal
cases in court, representing either
plaintiffs or defendants. As chair-
man for a one-yvear term, Cooper
will lead the section in creating
new educational programs and
materials for its members, and in
developing or commenting on poli-
cies proposed for the association
at-large of particular interest to
section members.
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Cooper served on the section go-
verning council from 1975 to 1982
and also is a2 member of the asso-
ciation's policy-making House of
Delegates, heading the Alabama
delegation to the 422-member
house since 1980

LCooper 15 a past president of the
Young Lawyers’ Section of the
Alabama Bar Association and a
past secretary-treasurer of the
Birmingham Bar Association. He
also serves as a trustee of the Ala-

bama Law School Foundation. The

Alabama Bar Association pre-
sented him with its Award of
Menit for 1976,

Gorman Houston

Houston appointed to
Alabama Supreme Court

The newest justice of the Ala-
bama Supreme Court is James
Gorman Houston, Jr., who was
sworn in October 7 in Montgo-
mery. Houston was chosen by
Gov. Wallace to succeed Justice
Eric Embry, who retired due 1o
health problems.

Houston is a native of Eufaula,
Alabama, and a graduate of Au-
burn University, He also gradu-
ated from the University of Ala-
bama School of Law and has been
in private practice since 1960,

Justice Houston is a member of
the American, Alabama and Bar-
bour County Bar Associations;
was past president of the Barbour
County Bar Association; wasa
state bar examiner; and 15 a mem-
ber of the board of bar commis-
stoners, third circuit, In addition,
Houston 1s a member of the Law
Institute Committee on Recorda-
tion of Convevances.

He is married to the former
Marthur Martin of Clayton, Ala-
bama, and they have two children.

Alabama native chosen
Judge Advocate General,
USAF

An Alabama native was ap-
pointed recently judge advocate
general of the United States Air
Force. Maj. Gen. Robert W. Norris,
originally from Birmingham, su-
pervises a staff of 130 Air Force at-
torneys in the Pentagon and as the
senior military lawyer in the
LUUSAF, he has over 1,300 military
lawyers and almost 200 civilian
lawyers under him.,

Norris grew up in Birmingham
and received his undergraduate
degree in business administration
from the University of Alabama.
There he also received his law
degree,

Upon graduation from law
school, Norris began his career in
the Air Force. After a brief stint
working with his father (1957-59)
he began his rise to his present po-
sition. In November 1983, he as-
sumed the duties of Deputy Judge
Advocate General, USAF,

Norris is married to the former
Martha Katherine Cummins of
Woodlawn, Alabama, and they
have two children.

Judge Advocate General
Robert W, Norris

Faulkner graduates first
paralegals

Faulkner University, formerly
Alabama Christian College, gradu-
ated its first paralegal class Sep:
tember 20. This class consisted of
nine financially disadvantaged in-
dividuals whose training was paid
for under the federal Job Traimng
Partnership Act.

Lawvers interested in interview-
ing ane of these paralegals are
urged to call Wayvne Harvell, direc-
tor of career development, at 272-
5820, extension 145, Montgomery.

The Aloboerma [ owier

Top Medical Experts
Free Case Evaluation

I'he odds AEAINSL YOU WEINNIRE your
medical malpractice action unaided.,
are almast 3 w |

The odds are better than 3 o | that
you will win any case deemed

meritonous by JILMIL

Whatever your needs, JDMD has
the experts, back-up services, and
payment options (o suil you and
your client. Our compensation is
directly related 10 our success in
helping yvou

JDMD PICKS UP THE
ENTIRE MEDICAL SIDE
OF YOUR CASE AND
LEAVES YOU TO WHAT
YOU DO BEST—THE LAW.
THAT'S THE WINNING
COMBINATION.

For our complete brochure call
our toll-free number loday

1-800-225-JDMD

MEDICAL EXPERTS
Medical and Hospital
Malpractice
Personal Injury
Product Liability
1650 Board Certified highly
qualified medical experts in all
specialties, nationwide and
Alabama, to review medical

records and festify.

We review, approve and guar-

antee all reports,
Flexible fee options from $150
Financial assistance: Alabama
Bar and ABA approved
Experience: 10 years and
8,000 cases for 4,000 satisfied
attorneys. Local references.
FREE books by us, one with
foreword by Melvin Belll.
FREE telephone consultations
with our Medical Directors.

The Medical Quality
Foundation
The American Board of
Medical-Legal Consultants
(703) 437-3333

TOLL FREE
1-800-336-0332
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qualified law office consultant who
would agree to provide law firm con-
sulting services, primarily to small
firms and solo practitioners, on a rela-
tively inexpensive basis. David Aren-
dall, the chairman of this committee,
Reggiec Hamner and [ already have met
with one such consultant and intend to
interview others.

Dennis Balske of Montgomery is the
chairman of the Indigent Defense Com-
mittee, Through his leadership the bar
has obtained a grant from the ABA
Standing Commilttee on Legal Aid and
Indigent Defendants for the purpose of
implementing a program to recruit and
train volunteer counsel to represent
indigent death-row inmates whose law-
yers have withdrawn from their cases
after completion of unsuccessful direct
appeals. The program will be directed
primarily toward recruitment of law-
yers from larger firms. The first train-
ing session will be conducted December
14-15 in Birmingham, in conjunction
with the presentation by Chief Judge
John Godbold of the first “Clarence
Darrow Award" to a volunteer lawyer
who has provided representation to an
indigent capital defendant. This is a
most important effort. A true crisis si-
tuation exists for the 70-plus death-
row inmates.

The Task Force on Citizenship Edu-
cation is chaired by Frank James of
Birmingham. [ts subcommittee on post
high school education, chaired by Car-
ney Dobbs of Birmingham, has been
working with the Administrative Of-
fice of Courts to insure that juror slide
presentations are available in all cir-
cuits in this state, The subcommittee
has also recommended and the AOC
intends to suggest enthusiastically to
each court in the state that the court
submit an annual “State of the Judi-
ciary” report to the appropriate go-
verning body of the city or county
where it sits.

The Youth Education Subcommit-
tee, chaired by Chris S. Christ of Bir-
mingham, has determined it would be
appropriate for the state bar to monitor
and have input into those portions of
the social studies curriculum in state

schools relating to the law and our le-
gal institutions. The subcommittee is
in the process of making arrangements
with the Alabama State Department of
Education to accomplish this.

Harold Speake of Moulton is chair-
man of the Committee on Programs,
Priorities and Long-Range Planning.
Its first priority is to bring the state
bar's data compilation, record-keeping
and word-processing capabilities up to
present standards. For example, your
state bar currently has no word-
processing capacity, We simply cannot
continue to operate as we have in the
past. The committee is studying the
purchase of a computer and software
packages, and | hope we can report
progress to yvou in the near future.

Pursuant to the requests of many of
vou, particularly those of you in the
more urban areas of the state, [ have
asked the Committee on Lawyer Pub-
lic Relations, chaired by Anthony Cicio
of Birmingham, to explore alternatives
to the present method of advertising
public censures, We all believe in the
vigorous enforcement of our discipli-
nary rules and in the implementation
of sanctions where appropriate. How-
ever, a number of you apparently feel
the advertisements as they currently
are carried are detrimental to the bar
as a whole. The committee will con-
duct a study of this question and report
to your bar commissioners. [ know
both the committee and the bar com-
missioners would appreciate your
thoughts and recommendations on this
subject.

The important work of the Commit-
tee on Governance of the Alabama
State Bar continues under the able
leadership of Gary Huckaby of Hunts-
ville, its chairman. As you know, sig-
nificant changes in our governance
structure were approved by your board
of bar commissioners last summer.
Their implementation now depends on
legislative enactment. Bills are being
prepared to be introduced in the 1986
regular session. The committee con-
tinues to study the question of whether
the bar should be organized under the
Alabama Legislature, as it is presently
organized, or whether the bar should
be organized under the Alabama Su-
preme Court, This is obviously an
issue demanding thoughtful, deliber-

ate consideration,

Last year your Task Force on Judi-
cial Evaluation, Election and Selection
was chaired by Fournier J. Gale, III, of
Birmingham. The committee recom-
mended and the bar commissioners
approved legislation designed (i) to
create an Alabama judicial appellate
nominating commission to fill vacan-
cies on the appellate courts of this state
(much as is now done in several of the
larger cities} and (i1) to provide for the
non-partisan election of judges. The
legislation was introduced rather late
in last year's regular session and was
not pursued actively, This year, under
the chairmanship of Ralph Knowles of
Tuscaloosa, the committee is examin-
ing the political aspects of these two
matters with a view toward finding
the best approach to take with the legis-
lature and other political leaders.

Eugene Stutts of Birmingham has
chaired a subcommittee looking at the
desirability of judicial evaluation and
potential methods of evaluation. The
subcommittee worked long and hard
on this and intends to pursue this
rather sensitive matter diligently and
carefully.

Many of the goals we wish to ac-
complish as a bar depend on the Ala-
bama Legslature. Your immediate past
president, Walter Byars, graciously
has accepted the responsibility of chair-
ing the Legislative Liaison Committee,
He will undoubtedly be calling on many
of you for your help this year, particu-
larly in setting up a key-man legisla-
tive system around the state,

| cannot close my comments about
the legislature without saying every
member of our bar owes adebt of grati-
tude to Lt. Governor Bill Baxley and
House Speaker Tom Drake for their
invaluable assistance. Likewise, Rep.
resentatives Jimmy Clark and Jim
Campbell in the House and Senators
Hinton Mitchum and John Teague were
most helpful to the bar. We simply
could not have accomplished a number
of things without their help.

Several of our members have
achieved significant national recogni-
tion for their work. As has been pre-
viously mentioned in this publication,
Fred Gray of Tuskegee is the president
of the National Bar Association. Also,
Julian Butler of Huntsville is president
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of the Natonal Association of County = _ —_—
Attorneys, Lee Cooper of Birmingham
1s chairman of the Litigation Section of
the American Bar Association and Gary
Huckaby of Huntsville is the imme-
diate past chairman of the Standing
Committee on Lawyer Referral and In-
formation Service of the American Bar
Association.

In closing, you should know vour
Committee on Lawyer Advertising is
working with the Alabama Supreme
Court regarding constitutionally per-
missible restraints on lawyer advertis-
ing. However, it seems to me that,
whatever the United States Supreme
Court ulimately holds regarding law-
ver advertising, as a matter of profes-
sionalism, we should not push to the
puter constitutional limits. We are a
learned profession, and that carries
with it the burden and responsibility of
self-restraint. We cannot and should
not let our profession descend to the
level of measuring professional suc- e —
cess by what a lawyer has or what he
earns rather than by what he does. O

— James L. North e ——

Start getlting ready . . .

for the 1986 Midyear Conference
March 19 and 20!

e e

periodically to insure continuing accuracy

Representative in your area.

AmSouth Bank N.A.
P O. Box 1128
Anniston, AL 35201
236-8241

AmSouth Bank N.A

P O, Box 11426
Birmingham, AL 35202
326-53

AmSouth Bank M.A.
P O. Box 1488
Decatur, AL 35601
353-0941

AmSouth Bank N.A.
P O. Box 1150
Dathan, AL 36302
793-2121

The Alabarmna Louser

Where there’s a will...
Now there’s an easier way.

AmSouth Bank's new Will and Trust Form Book provides a complete and
up-to-date compilation of will and trust forms to make your job easier and
faster. In addition, extensive commentaries are helpiul in the
implementation of various estate plans. These forms reflect ERTA, TEFRA
and recent revisions in the Alabama Probate Code and will be updated

design and

To order your set of Will and Trust Form Books, send your check for,
$95.00 payable to AmSouth Bank N.A. to the Trust Division at any of the
addresses below, or contact the AmSouth Estate and Trust Planning

AmSouth Bank N.A.
P O. Box 389
Gadsden, AL 35902
543-3000

AmSouth Bank NA.
P O, Box 507
Huntsville, AL 35804

AmSouth Bank N.A.
P O. Box 1628
Mobile, AL 36629
694-1575

AmSouth Bank N.A

P O. Drawer 431
Montgomery, AL 36101
834-9500
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Houston County Bar Association

The Houston County Bar Association recently held its
annual banguet and installation of officers at the Dothan
Country Club. Newly elected officers for 1985-86 are;

President: ], Huntley Johnson
Vice President: Edward Jackson
Secretary: Charles H. McDougle, Jr.
Treasurer: Charles Amos
Huntsville-Madison County Bar Association

Al the August meeting of the Huntsville-Madison County
Bar Association, the following officers were elected for the
1985-86 vear:

President:  James T. Tatum, Jr.
President-elect: Herman Watson, Jr.
Secretary:  John Hay, I1I

Treasurer: Joe W. Campbell

Montgomery County Bar Association

The Montgomery County Bar Association announces
that it will sponsor the following Continuing Legal Educa-
Lion seminar:

DATE: December 6, 1985
TIME: 9 a.m.-445 pm
CLE CREDIT HOURS: 6.6

LOCATION: First Alabama Bank

4th Floor Auditorium
8 Commerce Street

"Medical Malpractice”

"Toxic Waste Disposal”

“Products Liability"”

"Coverage Questions in Insurance
Contracts”™

MCBA Members — No charge
Non-members — $50

TOPICS:

COURSE FEE:

MCBA 15 recognized as an approved sponsor of Continu-
ing Legal Education seminars by the Mandatory CLE
Commission of the Alabama State Bar. This all-day se-
minar is free to MCBA members and will provide many
lawyers an opportunity to complete their 1985 CLE re-
guirements by the December 31 deadline. Partial CLE
credit is allowed for this seminar, and participants may
report the number of hours actually attended during any
part of the day.

The Trust Department of First Alabama Bank gener-
ously has offered to provide the facility for the seminar as
well as coffee and soft drinks. Due to limited parking avail-
ahility in the First Alabama Bank deck, those attending are
requested to park at the Montgomery Civie Center, which s
one block away and has ample parking, The cost 15 $1.00 {or
the entire day.

Lunch is from 11:45-1:30 and is “on-your-own." Arrange-
ments have been made with the Elite to reserve either the
downstairs dining room on the right or upstairs, depending
on the number of reservations, so those who wish can eat
together there, We will have a sign-up list at registration on
the morning of the seminar for those who wish toeat at the
Elite.

MCEBA requests those wishing to attend pre-register for
planning purposes, but pre-registration is not required. For
a pre-registration form or more information call Dot Wilson
at the MCBA office, 265-4793 or write MCBA, P.O. Box 72,
Montgomery, Alabama 36101. For those whodo pre-register
and are unable to atiend, a cancellation would be greatly
appreciated.

|'|-1 .EEHH-.: County Bar Association

Recently elected officers of the Tuscaloosa County Bar
Association for 1985-86 are:

Paul Skidmore

Ralph I. Knowles, Jr.

W. Cameron Parsons
Christopher L., Mcllwain

C. Delaine Mountain O

President:

Vice President:
Secretary/ Treasurer:
Executive Committee:

Tuscaloosa Co. Bar Association: (left to right) Ralph C.
Burroughs, past president; Paul Skidmore, president;
Ralph I. Knowles, Jr., vice president; W. Cameron Par-
sons, secretary/treasurer; Christopher L. Mcllwain, ex-
ecutive committee; and C, Delaine Mountain, executive
commiltee. Members of the executive committee nol pic-
tured are Claude M. Burns, Daniel C. Lemley, Joseph G.
Pierce and Robert V. Wooldridge, 111
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Administrative Office Report

It has been several years since the
Administrative Office of Courts has
communicated to you through The
Alabama Lawyer. To perform our stat-
utory duties and responsibilities, our
primary lines of communication are
with the judges, clerks and court-sup-
port personnel throughout the state.

We, however, fully recognize and
appreciate the central role that the at-
torneys of Alabama play in the state
courl system. We also realize changes
in case processing procedures, juror
procedures and court forms have a di-
rect impact on your law practice.

Because of our unique relationship,
il is extremely important that a per-
manent line of communication be es-
tablished between the Alabama State
Bar and the AOC. To this end, Robert
A. Huffaker, editor of The Alabama
Lawver, has consented to provide space
in vour journal so we may keep you
apprised of 1ssues and programs within
the courts which are of congequence to
youl,

While some of you are aware of the
activities of the AOC through your in-
volvement with supreme court and Ju-
dicial Study Commission commitlees
and through contact with our staff in
their work with local courts, many of
vou probably do not know exactly who
we are or what we do,

The AOC provides the business and
administrative functions for the court
system at the state level. Among other
things, § 12:5:10, Code of Alabama,
1975, provides that the ADC is to
“pvaluate the practice and procedures
of the courts . . . prescribe administra-
tive and business methods, systems,
forms, and records . . . (and to) make
recommendations [or the improvement
of the operations of the Umified Judicial
System.” As these examples indicate,
il s our responsibility to work with
your local officials to ensure the court
system operates as efficiently and cost
elfectively as possible,

The Alobarna Lowsywer

by
Allen L. Tapley

In accomplishing our statutory re-
sponsibilities, the AOC is organized so
as to concentrate its efforts in the fol-
lowing areas:

® Case management — Assist-
ance 1s rendered to municipal, district
and circuit courts to expedite the flow
of cases through the courts, This work
may involve establishing case process
ing goals or developing case monitor-
ing systems (both automated and
nonautomated),

e Jury management — Through
our central computer system, the AOC
annually issues over 72,000 summons
1o jurors who participate in the one-
stepqualification and summoning pro-
gram, Locally, staff personnel assist
judges 1 minimizing juror costs by
telephone call-in devices and juror pool-
ing techniques.

® Records management — Ala-
bama is one of the few state court sys-
tems that has a retention and destruc:
tion schedule for its court records.
Aside from destroying unnecessary re-
cords, micrographic centers are located
in Birmingham, Mobile and Montgom-
ery for the purpose of microfilming re-
cords which must be maintained
permanently.

® Accounting — We are responsi-

ble for preparing the budget {or the
Unified Judicial System, monitoring
all judicial expenditures, purchasing
all supplies and equipment, inventory-
ing all court property and processing
all court payrolls,

® Personnel — The AOC provides
centralized personnel assistance loover
1,600 court officials and court support
personnel throughout the state.

® Information systems — The
AOC is perhaps one of the most auto-
mated offices in state government.
Within the ADC, our accounting and
personnel systems are fully automated.
Seven of our tnal courts have been au-
tomated and through linkage to the
AOC, haveaccess tocriminal, civil and
traffic case tracking systems.

® DUI court referral programs
— The AOC coordinates and monitors
the activities of some 28 separate
agencies conducting DUl referral
schools in 56 locations throughout the
state, Attendance at these schools is
mandatory for defendants convicted of
DUI for the first time. Currently, a
Level 11 DUI program is being imple-
mented. This program will specifically
address the problems of the serious al-

(Continued on page 318)

Allen L. Tapley, administrative divector
of courts, received his B.S. degree from
Auburn University and his M. A. degree
from the University of Alabama. In this
column, Mr. Tapley will keep us in-
formed abowl the aclivities and programs
of the state court system.



cAbout Members,
cAmong Firms

David A. Garfinkel is pleased to
announce the relocation of his office
for the practice of law to 2956 Rhodes
Circle, The Rhodes Professional
Building, Birmingham, Alabama
35253, Phone 933-8383.

Maobile attorney John Furman
placed eighth out of 25 entries in a
recent pure stock car race at Mobile
Dirt Track in Semmes, Alabama.
Furman drove a 1974 eight cylinder
Duster, sponsored by the race track,
which 15 his client.

J.T. Malugen, attorney and coun-
selor at law, announces the removal
of his office to 707 West Main Street,
Dothan, Alabama. Phone 793-5448,

J. Scott Boudreaux is pleased to
annpunce the relocation of his office
to 604 38th Street South, Bir-
mingham, Alabama 35222. Phone
591-6767.

Johnny M. Langley is pleased to
announce the opening of his office on
North Pond Street, West Courthouse
Square, Vernon, Alabama. Phone
695-7176.

William D. King, IV, attorney at
law, formerly associated with the
firm of Gray, Espy and Nettles,
Tuscaloosa, is pleased to announce
the opening of his office at Suite 201
Post Office Building, Carrollton, Ala-
bama 35447. Phone 367-3631.

Richard M. Jordan and Randy
Myers, attorneys at law, take plea-
sure in announcing Simeon F. Pen-
ton has become associated with the
firm. Offices are located at 302 Ala-
bama Street, Montgomery, Alabama
J6104. Phone 265-4561,

Hand, Arendall, Bedsole,
Greaves & Johnston, 30th Floor,
First National Bank Building, Mohile,
Alabama, takes pleasure in announc-
ing Anita T. Smith has become as-
sociated with the firm.

Floyd, Keener & Cusimano
takes pleasure in announcing David
A. Kimberley has become asso-
ciated with the firm in the general
practice of law, Offices are located at
816 Chestnut Street, Gadsden, Ala-
bama 35899, Phone 547-6328.

The law firm of Hardin & Wise
announces the removal of its office
for the general practice of law to
Suite 503 720 Energy Center Boule-
vard, Northport, Alabama 35476.

Stanford J. Skinner and Mi-
chael A. Anderson take pleasure in
announcing the formation of their
partnership, Skinner & Anderson,
for the general practice of law at 1701
City Federal Building, Birmingham,
Alabama 35203. Phone 251-0285.

The law firm of Foster, Brackin
& Bolton, P.A., takes pleasure in
announcing M. Mort Swaim has
become associated with the firm. Of-
fices are located at 1715 N. McKenzie
Street, Foley, Alabama 36535, Phone
943-4500.

The law firm of Hampe, Dillard
and Ferguson takes pleasure in an-
nouncing Leslie Ramsey Bari-
neau has become associated with the
firm. Offices are located at Suite 331
Frank Nelson Building, Birmingham,
Alabama 35203. Phone 251-2823,

Carpenter & Gidiere is pleased
to announce C. Jeffery Ash has be-
come associated with the firm, and
its offices are located at Suite 320
Corporate Square, 555 South Perry
Street, Montgomery, Alabama 36104,
Phone 834-9950,

The law firm of Falkenberry,
Whatley & Heidt is pleased to an-
nounce the relocation of its offices to
Fifth Floor Title Building, 300 21st
Street North, Birmingham, Alabama
35203, Phone 322-1100,

Bell, Richardson, Herrington,
Sparkman & Shepard, P.A., is
pleased to announce the association
of Gabrielle U. Wehl, Philip N.
Lisenby and Sylvia E. Tucker and
the relocation of the law offices to 116
Jefferson Street South, Huntsville,
Alabama 35801.

The law firm of Wooten, Bovett,
Thornton, Carpenter & O0'Brien
takes pleasure in announcing R,
Blake Lazenby has become a
partner in the firm. Offices are lo-
cated at 212 West North Street, Tal-
ladega, Alabama 35160, Phone
J62-0081.

The firm of Watson, Gammeons
& Fees, P.C., takes pleasure in an-
nouncing Douglas Jaye Fees has
became a partner in the firm. Offices
are located at 107 North Side Square,
Huntsville, Alabama 358(4. Phone
536-7423.
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The Alabama Legislature while in its second special ses-
sion for 1985 amended the Alabama income tax provisions
governing alimony to conform to the federal provisions
which became effective January 1, 1985.

This bill (H-67) was sponsored by Senator Ted Little and
Representatives Beth Marietta, Michael Onderdonk, Mi-
chael Box and Bill Fuller, Professor Jim Bryce, University of
Alabama School of Law, who drafted the legislation for the
institute, has summarized the effect of this amendment as
follows:

The most important of the federal rules (LR.C. §§ 71 and
215) which will now apply for Alabama income tax purposes

Four Alabama and Federal Trial Practice Form
Books Available for Immediate Shipment . . .

O ALABAMA AND FEDERAL PLAINTIFF
DISCOVERY FORMS

0O ALABAMA AND FEDERAL MOTION
FORMS

0O ALABAMA AND FEDERAL ORDER AND
JUDGMENT FORMS

O ALABAMA AND FEDERAL COMPLAINT
FORMS

Part of a series of trial practice form books by
Robert Sellers Smith and Joan Mcintyre.

The price of each of these books is $59.95 plus
postage and handling.

MADISON PUBLISHING COMPANY, INC.
223 EAST SIDE SQUARE
HUNTSVILLE, ALABAMA 35801
(205) 533-5040

The Alaboma Lawwver
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by
Robert L. McCurley, Jr.

are: (1) deductible alimony payments must continue for at
least six years, must not be designated as nondeductible in
the divorce instrument and must not continue after the
death of the payee spouse; (2) deductible payments within
the six-year period are subject to recapture (inclusion in the
payor's gross income) if they exceed later payments during
the six-year period by more than $10,000, unless one of the
former spouses has died or the payee spouse has remarried;
(3) payments which will cease on the happening of some
contingency related to a child, e.g., attaining age 21, will no
longer be deductible.

Alabama also adopted the new federal rule (LR.C. § 1041)
reversing the Davis case: no gain will be recognized on the
transfer of appreciated property in connection with a di-
vorce, The transferee spouse will have the same basis in the
property as the transferor; thus, for example, the former
husband can transfer appreciated property in a property
settlement without reporting the gain, while the former
wife will recognize and report the gain on the property when
she sells it.

The Alabama amendments are effective for instruments
executed after December 31, 1984, and for instruments
executed before that date which are modified to be subject to
the amended federal law. These are the same effective date
rules as in the federal income tax. Thus the same rules with
the same effective dates now will apply for federal and
Alabama law. Instruments that result in deductible ali-
mony for federal purposes will achieve that same result for
Alabama income tax purposes.

(Continued on page 307)

Koberl L. McCurley, Jr., direclor
of the Alabama Law Institule, re-
cetved his B.S. and LL.B. degrees
from the University of Alabama,
In this remelarcolumn, Mr. MeCur-
ley will keep us updated on legisla-
fon of inlerest and importance lo
Alabama atlorneys.
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Introduction

In July 1983, William B. Hairston,
Jr., while preparing to take office as
president of the Alabama State Bar
and with the support of the board of
bar commissioners, organized the Com-
mittee on Legal Services for the El-
derly with the general purpose of the
committee being “'to determine the le-
gal needs of that part of our population
designated 'the elderly’ that can be
served through the facilities of the
Alabama State Bar and its member-
ship.” The creation of this committee
represented the Alabama State Bar's
first organized effort to have a single
vehicle toaddress the legal needs of the
clderly.

In the first two years of its existence,
the committee has been involved with
basic organizational chores such as
discovering broad and specific legal
problems with which the elderly are
confronted: determining various meth-
ods and programs that the committee,
our state bar and individual lawyers
might undertake to address those prob-
lems; determining opportunities to pre-
sent the legal needs of the elderly tothe
bar membership; searching methods of
funding for the various projects we as
a committee might undertake; and in-
vestigating projects and programs bars
in other states have done and are doing
as source of ideas for projects we in
Alabama also might undertake.

The committee has set as long-range
goals the education of the public, the
elderly, the bar and lawyers in Ala-
bama of the legal needs of the elderly;
the establishment of programs to ad-
dress those needs: and establishment
of this committee as a viable and active
committee to coordinate the identifica-
tion of needs and the resolution of
those needs for the Alabama State Bar.

The Alobama Lousyer

by
Harold V. Hughston, Jr.,
Chairman

Toward the accomplishment ot
these goals the committee began its
work by determining the various prob-
lems which face the elderly. This was
accomplished through such endeavors
as committee members discussing the
problems of the elderly with members
of other professions who deal with the
elderly; receiving information from
governmental agencies as to the needs
of the elderly; and receiving input from
attorneys as to their views on the
needs of the elderly.

In addition to the fact-finding work
the committee has done and still is do-
ing, it has undertaken several projects.
Newspaper articles on subjects dealing
with the elderly have been written and
distributed during the month of May
in conjunction with “Older Americans
Month" and “Law Day." These arti-
cles have covered such topics as pow-
ersof attorney, will preparation, Medi-
care and health insurance benefits,
property ownership, retirement plan
options and Social Security and SSI
eligibility.

The committee also is preparing for
distribution throughout Alabama a re-
source/coordination manual. This

manual will list the various organiza-
tions and agencies in Alabama dealing
with meeting the needs of the elderly.
The purpose of this manual 15 to iden-
tify and locate the proper agency de-
signed to meet specific problems. This
manual should reduce the amount of
time and anxiety the elderly face in
trying to locate the proper agency
needed.

The committee presently is investi-
gating and considering other projects
possibly realistically undertaken to in-
volve the Alabama State Bar and law-
vers in Alabama more directly and
more concretely with the elderly in
order to address and meet their legal
needs. We, as a state bar and as law-
vers, will be strengthened as a profes-
sion and as individuals as we address
the problems of the elderly citizens of
Alabama and participate in the resolu-
tion of those problems and needs.

The articles in thisissue of The Ala-
bama Lawyer were chosen with the
practitioneér in mind and with the in-
tention that we as attorneys will un-
derstand more [ully some of the fre
quent legal problems facing the elderly.

a

Harold V. Hughston, Jr., is a 1979 graduale of the Univer-
sity of Alabama School of Law, He is a pariner, with his
brother, in the Tuscumbia firm of Hughston and Hughston
and serves as chairman of the Alabama State Bar Committee

om Legal Needs of the Elderly,
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Solving Common Problems in
Long-term Care and Medicaid
Financial Eligibility

The private pracuitioner long has be-
lieved that knowledge of Medicaid and
other public benefits law is unneces-
sary. Because of the increasing longev-
ity of the American population and the
rapid rise in the cost of long-term care,
this belief must be discarded.

Even middle-class clients find them-
selves unable to meet the cost of nurs-
ing home and other medical care in
their later years. The horror stories
have led many families to seek legal
advice Lo avoid serious financial diffi-
culties should the need arise to seck
nursing home admission for one or
more of their members. The number of
such persons can be expected to accel-
erate. The Alabama State Bar must be
ready to meet the challenge.

Undoubtedly, many people fail 1o
plan for the possibility of having to pay
[or long-term care because they believe
Medicaid will pay if they cannot, Some
even assume, quile erroneously, that
Medicareis generally available to meet
these expenses. Although Medicare,
Title XVII of the Social Security Act,
42 U.5.C. §8 1395-1390xx (1982}, does
pay some nursing home and home
health care expenses, the coverage is
extremely limited.'

Medicaid, id. Title IXI, 42 1.5.C. §§
1:396-139Gp, is more generally available
to help meet the needs of those who
cannot afford needed long-term care.
This is because Alabama has chosen to
cover “intermediate care facility servi-
ces,” see id. § 1396d(c)é&(d), in addition
to skilled nursing home services, and
no length of stay maximum is imposed.

by
Clavton Davis

Roughly 75 percent of Alabama nurs-
ing home residents receive at leasl
some assistance from Medicaid.
Because Medicaid is a joint federal-
state program, rd, §8 1396 & 1396a(2),
laws and regulations governing il are
found at both the federal and state lev-
els. Attorneys who find themselves ut-
terly perplexed after initial attempts (o
find solutions for clients seeking eligi-
bility for nursing home coverage join a
lengthy list of distinguished jurists
who have found Medicaid law monu-
mentally difficult to fathom, The Me-
dicaid program and its statutory and
regulatory provisions have been var-
iously deseribed as "almost unintellig:
ible to the unimitiated ™ (Judge Friend-
Iy} “a morass of bureaucratic com-
plexity"™ (Chief Justice Burger); *By-
zantine” and “among the most intricate
ever drafted by Congress™ (Justice
Powell); “an aggravated assault on the
English language, resistant toattempts
to understand it and “'sodrawn that

they have created a Serbomian bog
from which the agencies are unable to
extricate themselves."" Attorneys
should not despair, however, but rather
should appreciate the importance Lo
their clients of informed legal advice in
completing real property and other fi-
nancial transactions (especially in es-
tate planning) enabling them to avoid
Medicaid problems in the future.

What sort of client need be con-
cerned about Medicaid? At the risk of
over-generalization, anyone who can-
not reasonably expect o receive at
least 51,250 per month (in 1985 dollars)
in post-retirement income (Lwice that
amount for a couple) should take Me-
dicaid rules into account in reviewing
property holdings and in estate plan-
ning. Clients with income prospects of
anything less are highly unlikely to be
able to pay for nursing home care
themselves,

What are the basic requirements for
Medicaid ehigihility in the nursing

Clayton Davis is a 1978 graduate of the University of Ala-
bama School of Law and is state director for Legal Counsel
for the Elderly, the University of Alabama Law School Clini-
cal Program. He, loo, ts @ member of the bar's Commillee on

Legal Needs of the Elderly.
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home? First, applicants must meet the
medical critena established by the
Alabama Medicaid Agency lor cither
intermediate or skilled care.” Although
nol every applicant for whom a physi-
ctan recommends admission toa nurs
ing home will be certified by Medicad,
failure to meet the medical criteria is at
this writing far less commonly given
s the ground lor demal than is (ailure
to meet fnancial eligibility require-
ments.”

Second, applicants must have a
monthly income of $852.90 or less.”
This amount is sel by the state, but
cannol exceed 300 percent of the
monthly Supplemental Security Income
(551) benefit amount for an ndividual
(currently 300 percent of 5325, or
$O750." Thas federal hmit thus rises
each January when the 551 benefit is
adjusted for inflation,

Third, applicants must not have
“countable resources” or assels ex
ceeding the limitations imposed by the
SS5I program in 42 US.C. §§ 1382 &
13820a). During 1985, this imitation
15 $1,600 for a single individual or a
married “individual who has no spouse
with whom he is living™" and 52,400
for a married couple living together. ™

The Alabarna Lauyer

Thus, an imstitutionalized person 15
almost always subject to the $1,600
limit even if married, but his spouse’s
property will not be considered as
countable resources.

The lollowing assels are the most
important exclusions from countable
resources:

(1) Up 1o $2,000 worth of household
goods and personal effects plus a wed.
ding ring, an engagement ring, and
necessary medical equipment and de-
vices, 42 U1.S.C. § 1382bia)2XAY 20
C.F.R.§416.1116; Social Security Ad-
minisiration Program Operations
Manual System | hereinalter POMS | §8§
S1 01 120.500-520: Alabama Medicaid
Agency Adminisirative Code |hereinal-
ter Administrative Code] Rule No. 560-
X-25-06(2)c) (Supp. June 30, 1985);

(2) Any aulomobile necessary lor
employment, used as transport to
obtain medical treatment of a specific
or regular medical problem, or modi-
fied for a handicapped person and, if no
automobile 1s excluded because of any
of these three uses, then up 10$4,5001n
current market value of any automo-
bile.! 42 U.S.C. § 1382b(aN2)A); 20
C.F.R. § 416.1218(b}; POMS §§ Sl
01130.600-.620 & SI EO1130.620; Ad

".

nunistralive Code Rule No. 560-X-25
O6(2¥al)

(3 All term insurance and burial
insurance (but only if the proceeds can
be used anly to pay the burial expenses
of the msured). 20 C.F.E. § 416.1230
(i (biEr POMS & 01130.703; Admi-
mistrative Code Rule No. 560-X-25-.6
(2xhy;

i4) Whole life insurance, but only il
the total face value of all whole life
policies on the individual does not ex-
ceed S1,500, (If this $1.500 limit is ex-
ceeded, the enfire cash surrender value
of all whole life policies is included in
countable resources, )42 11.5.C. § 1 3820
(a) (last sentence); 20 C.F.R. § 416,
1230a)y;, POMS 88 SI 01130.700-. 910,
Administrative Code Rule No. 560-X-25-
A2 by,

(5) Al burial spaces intended for the
individual and his immediate Tamily
plus up to $1,500 specifically set aside
for burial in burial contracts, burial
trusts, or bank accounts clearly desig-
nated exclusively for burial, (Any ap-
preciation in value and interest subse-
quently earned on these items are also
excluded). 42 11.S.C. § 1382bia) 1 (B),
())& (4 20C.F.R.8416.1231: POMS
§§ S1A01110,001-.002; Administrative

Photograph courtesy Montgomery Area Council on Aging
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Code Rule No. 560-X-25-.06(2)(d);

(6) Income-producing nonliquid prop-
erty, but only if its equity value 15
$6.000 or less and it produces an an-
nual net return of at least six percent.
{Stocks, bonds, and other “liquid™ re-
sources — those that can be converted
to cash within 20 days, id. -.06{1)a)
—cannot be excluded under this provi-
sion. On the other hand, nonliquid
property worth more than $6,000 that
nels at least six percent of total equity
will not disqualify the individual so
long as the sum of the excess above
$6,000 together with all other count-
able resources does not exceed the
$1,600 limit. Thus $7,600 can be held
in 1985 if the individual has no other
countable resources.) 42 U.5.C. §
1382b{aX3); 20 C.F.R. §416.1224; POMS
§§ S1 01140.001-.010, -.1000, 200, & -
B20-325; Administrative Code Rule No,
560-X-25-.06(3).

(7) Unknown assets, Effective with
September 1985, an asset, such as an
unknown inheritance, becomes fneome
for the month during which the indi-
vidual discovers his ownership inter-
est and a resource in the following
month and thereafter. Unknown assets
are excluded prior to discovery. POMS
§S101110.010 B. (The Administrative
Code has no comparable provision, Lit-
igation would probably be required to
obtain Medicaid acquiescence. Obvi-
ously, the exclusion is important only
in cases in which Medicaid seeks to
recover "overpayments’ received dur
ing the period prior to discovery.);

(8) Retrpactive Social Security and
SS1 payments, but only for a period of
six months following the month of re-
ceipt. 42 U.S.C. § 1382b(a)(F) (Supp.
1985); POMS § S1 AOT110.003. (Again,
the state has not adopted a comparable
provision.);

(9) Property that eannot be ligui-
dated. 20 C.F.R. §416.1201(a); POMS §
SI 01130.330 A; Adwministrative Code
Rule No. 560-X-25-06(e)d). A major
discrepancy between federal (which
controls) and state law exists here,
The Alabama regulation limits this
exclusion to property with a net cur-
rent market value of $6,000 or to the
exclusion of the first $65,000 and the
inclusion of the remainder, effectively
limiting the amount to 57,600 for an

individual with no other countable re-
sources as in exclusion (6) above, The
federal provision places no value hmit
on property that cannol be liguidated.
In addition, the POMS provision ex-
cludes property that cannot be liqui-
dated because of "legal technicalities,
general economic conditions in the
community, or the inability o find o
buver" (emphasis added). The Alabama
rule seems to reject the last reason by
omission. Producing evidence that the
property has been on the markel for 90
davs (Alabama) or for six months (fed-
eral) and that no offer to purchase has
been received or producing statements
from two "knowledgeable sources” (see
POMS § 51 01130.320 1D, [or a list of
these) that the property is not salable
because of legal entanglements or eco-
nomic conditions would satisfy both
federal and state reguirements for
property valued below the Alabama
dollar limit. Exclusion under this sec-
tion of property appraised at a greater
value by the tax assessor would almaost
certainly require litigation. (Note: The
Alabama Medicaid Agency recently has
announced that it intends to abolish
this exclusion in its entirety. 3 Ala,
Adm. Monthly 457, 458[ Sept. 30, 1985].)
Theagency bases its decision on Trans-
mittal MCD-25-85 (PO) of the Health
Care Financing Administration.
HCFA's interpretation is itsell based
on a decision of the Appeals Council of
the Social Security Administration (not
“in accordance with a recent federal
court decision” as alleged by Medicaid
in the Administrative Monilly in which
the council held that the property in
question was actually “marketable,
but at a price which is probably less
than that desired by the claimant.”
55K 83-30a, The Division of Program
Requirements Policy of the Social Se-
curity Administration also has an-
nounced it intends to amend POMS §
5101130330 (probably near the end of
November), but not exactly in line with
HCFA. Apparently, the new POMS5S
section will merely stress Social Secur-
ity eligibility workers must analyze
each property situation individually to
determine the current market value
rather than always accept the appli-
cant's statement that the property has
been on the market and no offers have
been received. See 11 Washington

Weekly at 143-44 (National Senior Ci-
tizens Law Center, Sept. 13, 1985). The
implementation of this new HCFA pal-
icy already has been temporarily en-
joined in Maine, Willeyv v. Pelit, No.
CV-85-401 (Kennebee County Sup. CL,
Aug. 21, 1985), and more litigation can
be expected to follow before this issue
is finally settled;

(10) The principal of trusts, but only
if the applicant has no legal right of
access to the principal. POMS § SI
O1120.105; see Adwministrative Code Rule
Mo, HEO-X-25- U84 )1

(11) Funds in joint checking, sav-
ings, and other accounts, but only to
the extent that the applicant can prove
that the money was not really his own
and that he has removed his name
from the account to the extent of his
non-ownership. POMS § ST01120.210.
Contra, Administrative Code Rule No,
560-X-25-.08(2) (attributing all such
funds to the applicant without excep-
tion), Using this exclusion currently
requires, al the very least, producing
evidence of non-ownership(as outlined
in the POMS provision) al a state ad-
ministrative hearing and, at most, re-
sort to the courts: and

(12) The home, but only if the appli-
cant is expected to be discharged from
the nursing home or his spouse or a
dependent relative resides in the
home. 42 U.S.C. § 1382ba) 1 20 C.F R,
§416.1212(a)(2), POMS § ST01130.425;
Administrative Code Rule No, 560-X-25-
A6(2%ed. The “home” 15 deflined as the
principal place of residence and in-
cludes the land around it and any re-
lated outhuildings. fd. The “dependent
relative” must have been living in the
home and actually dependent on the
applicant at the time of his institution-
alization. Administratioe Code Rule No.
DE0-X-20- 02N en2). A "relative’ 15 de-
fined as “son, daughter, stepson, step-
daughter, in-laws, mother, father, step-
mother, stepfather, grandmother,
grandfather, aunt, uncle, sister, broth-
er, stepsister, stepbrother, hallsister,
halfbrother, niece, nephew.” Id.: s
POMS § 51 01130.425 B. Whether the
applicant’s absence from the home is
“temporary’ is often a difficult ques-
tion. An absence of more than six
months "may indicate that the home
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no longer serves as the principal place
of residence.” POMS § S101130.425 B.
On the other hand, six months' ab-
sence does not ereate an irrehuttable
presumption that it 1s not temporary.

Finally, applicants must not have
violated the “iransfer of resources™
restrictions within 24 months of the

ate of application. The current Ala-
bama Medicaid regulation provides as
follows:

h A“f transfer of an applicant’s/
recipient 8 resources, or interest
therein, made for the purpose of e
tablishing or maintaining eligibility
for Medicaid benelits shall result in
that applicant s/recipient’s being in-
elymble for such benefits for a period
of twenty-four (24) months.

Administrative Code Rule No. 560-X-
25:089(1), Exceptions are limited to
transfers for fair market value, those
worth so little that they would not
cause the resources limit to be ex-
cecded were the value of the property
attributed to the applicant, and those
for which convincing evidence exists
that the transfer was exclusively for

some other purpose, Id. (2) & (3). This
formulation fails in numerous ways to
comply with federal law. The Alabama
Medicaid Agency currently is consid-
ering amending this section of its regu-
lations in an attempt to meet federal
requirements. Some of the federal
state discrepancies are discussed later.

The effect of a transfer of assets
under SSI is governed by 42 US.C. §
1382bic)and 20 C.F R. §416.1246. Fed-
eral Medicaid transfer of assets rules
for any property exceeding $12,000 in
value and for the transfer of a home of
any value by a nursing home resident
aregoverned by 42 U.S.C. § 1396p(c)(2).
The transfer of any other property
under Medicaid is governed by SSI
rules pursuant to 42 U.5.C. § 1396p(1).

Note that the federal law states that
state regulations may provide for de-
mial of Medicaid because of transfer of
assets, but only under state regula-
tions no more restrictive than those of
section 1396p(2) for property exceeding
312,000 in value and for homes of nurs-
ing home residents and no more res-
trictive than those of § 13821c¢) for all

other property. Rule No. 560-X-25..09
makes nosuch distinction. The agency
amendments under consideration in-
clude the distinction, but primarily to
provide for a disqualification period
exceeding 24 months if the property
exceeds S12,000 in value.

The current regulations fail to in-
clude (but those under consideration
include) exceptions for the transferof a
home to a spouse or to a child who 1s
under 21 years of age, blind or perman-
ently and totally disabled for that per-
son’'s use as a residence. Similarly,
those regulations under consideration
but not current exempt transfers of
homes intended to be for fair market
value and those by persons whose in-
stitutionalization is expected to be tem-
porary and prohibt disqualifications
that would cause undue hardship.
Undue hardship determinations will
include consideration of whether the
applicant is a person in need of care
and protection under the Adult Protec-
tive Services Act,'' whether an attempt
has been made to void" or to obtain
more compensation for the transfer
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and whether the applicant or his rep-
resentative has exhausted efforts 1o
meet the applicant’s needs from other
sources.

One of the more important provi-
sions of the federal SSI regulations
concerning transfer of assets is found
at 20 C.F.R. § 416.1246(a)2), which
provides that if the asset is returned,
"the uncompensated value is no longer
counted as of the date of return.” Al
though this provision clearly applies to
Medicaid nursing home applicants for
transfers of nonhome property worth
S12,000 or less, neither current nor
draft Alabama regulations mclude it.
Resort to litigation ultimately may be
required to obtain relief for clients
under these circumstances,

Twocommon examples of the work-
ings of this provision illustrate how it
should be applied. First, suppose that
Mrs. Mary Smith gives $5.000 in cash
in April to her daughter, Mrs. Susan
Jones. Mrs. Smith thenis admitted toa
nursing home during May and applies
for Medicaid to begin in June. (Assume
that Mrs, Smith was not receiving SS1
before admission, Her $5,000 cash hold-
ings would have defeated eligibility.')
Suppose then that Mrs, Jones learns
the transfer may cause eligibility prob-
lems, and returns the money to Mrs,
Smith late in May. Under federal law,
no 24-month disqualification would be
applied. Mrs. Smith would have to pay
for her own care until the 35,000 is
spent down to the $1,600 limit (33,100
if she puts $1,500 in a separate burial
fund), but she would be eligible begin-
ning the month after she “spends
down.” When Alabama refuses to fol-
low this provision, the very harsh re-
sult is a twoeyear disqualification (un-
less the agency adopts the “undue”
hardship exception found in the draft
regulations in this case). Of course,
Mrs. Smith should seek relief at an
administrative hearing or in the courts,
but will she or Mrs. Jones know toseek
help? Furthermore, will the nursing
home wait several months for pay-
ment while the agency and the courts
consider her appeal? Obviously, a greal
deal of good would result if the public
were better informed and if the agency
adopted state regulations to conform
with federal law. In addition, knowledg-
able counsel may prevent eviction from

the nursing home if the grounds and
likelihood of successful appeal are care-
fully explained to the facility adminis-
trator. In the best of circumstances,
Mrs. Smith and Mrs. Jones would have
sought the advice of counsel prior to
any movement of funds, and the gift
would never have occurred in the first
place,

Second, suppose the same set of
facts except that Mrs. Jones never ac-
tually returns the $5,000 directly to
Mrs, Smith, but instead pays Mrs.
Smith's nursing home and other bills
with the funds. They have on their
own (as often happens) reguested an
administrative hearing, and they seek
legal advice late in July upon receipt of
notice that the hearing is set for early
August. Note that this scenario may
leave Mrs. Smith with exactly the
same available resources in reality as
in the first example and actually may
have resulted in a spend-down even
below the 51,600 or 53,100 mark out of
ignorance. The only arguments on ap-
peal appear to be that the money was,
in effect, returned as of the date of its
being spent to pay Mrs. Smith's bills
and that disqualification would be an
undue hardship. The agency undoubt-
edly will oppose Mrs. Smith's appeals
vigorously, and the outcome cannot be
predicted with any certainty. If Mrs.
Jones keeps the money for her own use,
24-months’ digqualification is highly
likely absent other facts.

One key distinction must be made
when the 55,000 is the proceeds of a
bank account held jointly by Mrs.
Smith and Mrs. Jones. If the money
actually (not just legally) belonged to
Mrs. Jones all along, no “transfer'” has
really occurred and POMS section 51
01120.210 (see paragraph (11) above)
should mandate a favorable result, but
only if Mrs, Jones' aciual ownership
can be proved (by tracing the origin of
the funds, for example) and often only
after appeal to the courts. The Ala-
bama Court of Civil Appeals has ad-
dressed this question twice, but agency
interpretation of the cases remains de-
cidedly adverse to applicants.

In Baggiano v. Miller, 437 So.2d 557
(Ala. Civ. App.), cerl. denied, No. 82-911
(Ala, 1983}, the court held that when
applicant’s daughter withdrew money

from joint bank accounts (held in ap-
plicant and her daughter's names), ap-
plicant had made no “transfer” to her
daughter, thus making the “transfer”
of resources rules inapplicable. In
Miller, the facts seemed to indicate
that nearly all the money in question
was actually accumulated by apphi-
cant’s daughter in the first place, but
the court stated this was “interesting
to note,” but “not determinative.” fd,
at 559, The facts also seemed to indi-
cate that applicant's daughter had paid
much of her mother's expenses for
many years, Obviously, the court could
have relied on POMS section SI
01120210 o mandate eligibility be-
cause the money actually belonged to
applicant’s daughter all along. Instead,
the court stated broadly that no “trans-
fer” occurred when applicant’s daugh-
ter as a joint account holder “with-
drew the funds as she had a legal nght
todo." Id,

In Flannagin v. Baggiane, 462 So.2d
931 (Ala. Civ. App. 1984), cert. denied,
No. 84-64 (Ala. 1985), Judges Bradley
and Holmes restated the Miller formu-
lation, but presiding Judge Wright dis-
sented, fearing “that the majority
opinion leaves [t}he door . . . opened
for the use of joint accounts with
transfers by one other than the appli-
cant to be freely made without fear of
disqualification.” Id. at 934. Judge
Wright would have required “convine-
ing” evidence from applicant that the
transfer was made exclusively for some
purpose other than for establishing
Medicaid eligibility. Neither the major-
ity nor the dissenting opinion gave
more than scant attention to the origi-
nal actual ownership of the funds, but
the majority did analyze the related
question whether the agency should be
allowed to apply all the funds ina joint
account to one owner. Although per-
haps not directly at issue in Flannagin,
the majority stated flatly that “it is
error to give such a restrictive inter-
pretation of Rule No. 560-X-25-.08....""
Id. at 933,

Clearly, the Court of Civil Appeals
finds agency interpretation of its joint
bank account rules overly restrictive;
however, Judge Wright's dissenting
opinion serves as a warning that not
every joint account withdrawal will
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pass muster, Furthermore, the agency
persists in its own reading of Flan-
nagin, so that even the successful lit-
igant may spend years involved in ad-
ministrative and judicial appeals be-
fore finally establishing eligibility. Un-
til the apparent conflict between the
agency and the courts clearly is re-
solved, transactions of this sort should
be avaided whenever possible.

The “convincing evidence” rule men-
tioned by Judge Wright may not al-
ways be the obstacle it seems. Casesin
which the evidence clearly shows the
transfer was made at a time when the
applicant had absolutely no expecta-
tion of admission to a nursing home
can be won at the administrative hear-
ing level. Evidence, for example, that
the admission was precipitated by a
stroke and that the transfer pre-dated
the stroke should show the transfer
was made exclusively for some pur-
pose other than to establish eligibility.
Unfortunately, the agency is very dif-
ficult to convince on this issue, espe-
cially when the applicant has had a
history of chronic medical problems.
The very fact that the applicant is el-
derly and has been hospitalized near
the time of the transfer may be enough
to result in a negative administrative
hearing decision, the agency appar-
ently believing that such persons havea
natural inclination to consider the pos-
sibility of a nursing home admission.
Thus, although the burden of proving
the transfer was made exclusively for
some purpose other than to establish
Medicaid eligibility is difficult to meet,
it is not impossible.'" Perhaps future
litigation will yield decisions that begin
to clarify the law in this area.

One approach to avoiding problems
associated with transfers is the use of
wrillen agreements to transfer prop-
erty in exchange for care or for the
payment of living expenses. Past com-
pensation is not considered compensa-
tion by the agency unless it is pursuant
toa previously executed written agree-
ment. Thus, the common practice in
many families of children supporting
their parents with the understanding
that the parent's property will eventu-
ally be deeded to the children will not
be considered by the agency in deter-
mining whether property has been
transferred for less than fair market
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NoEuTnatiuns Open for 4th Annual
Edward J. Devitt Award for Distinguished
Service to Justice

“Dedication and excellence of service™
“Promoting and protecting the dignity and effectiveness of the American legal
system”
“Lifebong contributions to the improvement of the administration of justice”
"hs‘lhring monument to the strength and vitality of the constitution of the United
tates.”

Such words describe past winners of the Edward J. Devitt Distinguished Service to
Justice Award: 1982 — Albert B. Maris, senior judge of the United States Court of
Appeals for the Third Circuit; 1983 — Walter E. Hoffman, senior judge of the United
States District Court, Eastern Division; 1983, a Special Award to Warren E. Burger,
chief justice of the United States; and in 1984, Frank M. Johnson, Jr., circuit judge of
the United States Court of Appeals for the 11th Circuit.

Nominations for the fourth annual Devitt Award are now open. The award, carrying
an honorarium of $10,000, is made available by West Publishing Company in the name
of Edward J. Devitt, long-time chief U.S. district judge for the District of Minnesota.
Judge Devitt will serve, with Justice Lewis F. Powell, Jr., of the Supreme Court and
Chief Judge James R. Browning of the Ninth Circuit Court of Appeals, to select the
award winner for 1985.

The award was established to recognize the dedicated public service of members of
the federal judiciary. All federal judges appointed under Article Il of the Constitution
are eligible recipients.

Any interested person may submit a nomination, Entries should be in writing and
should list: examples of leadership in improving court administration, effectiveness in
improving discovery practice or accomplishment of any professional activity contribut-
ing to the advancement of justice.

Mominations for the 1985 award should be submitted by November 30, 1985, to:
Devitt Distinguished Service to Justice Award, P.O. Box 43810, St. Paul, MN 55164.
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cond Special Sesslon 1 85 e

Of the 475 bills introduced in the second special session, numerous local
bills were approved, but only 48 bills of statewide concern were approved.
Several of the approved bills merit review. First, senate bill 44 amended
Sections 15-8-8, 15-22-50 of the Code of Alabama to allow the court to grant
split sentences for convictions of up to 15 years. Previously the court's
authority to grant split sentences was limited tosentences of up to 10 years.

Second, senate bill 109 amends the rules of the road so that hit and run
drivers in accidents involving death or personal injury will be punished asa
Class C felony.

Three additional bills were approved, house bills 72, 91 and 133, were
proposed by the Alabama Department of Pensions & Securities. They
amend and further provide for enforcement of support payment including
extending the coverage of several Alabama support laws to encompass
alimony as well as child support when DPS is providing support. Partiesin
divoree actions are prohibited from waiving garnishment orders. Further-
more, state tax refunds may be offset to satisfy child support or alimony
debts owed any individual served by DPS. Further discussion of these acts
will follow in the next Alabama Lawyer. m]



value unless the agreement has been
reduced to writing and is legally en-
forceable. In the real world, this sort of
agreement is usually oral and its terms
often vague. Families need to know
that unless they execute binding
written agreements, they may find
that, although they have spent tens of
thousands of dollars caring for and
supporting their parents, the family
home will have to be sold and the pro-
ceeds spent paying their parents' nurs-
ing home bills before Medicaid will be-
come available,

Because even the most careful plan-
ning may not prevent the initial denial
of a Medicaid application, one needs to
be familiar with the procedures for ap-
peal. First, a written request for a
hearing must be received by the agency
within 60 days of the adverse decision.
The agency reportedly is considering
reducing this to 45 days. If the clai-
mant currently i1s receiving Medicaid
benefits, the request must be received
within ten days for the benefits to con-
tinue pending the outcome of the hear-
ing. Administrative Code Rule No.
560-X-25-.03(5).

Although anyone over 18 years of age
may practice before the agency, id. Rule
No. 560-X-26-01, a written appoint-
ment of representative must be exe-
cuted by the claimant if competent or
his guardian, a member of his imme-
diate family, or his “sponsor.”"" This
appointment must contain authoriza-
tion to receive notices and confidential
information and must include the ap-
plicant's name and Medicaid or Social
Security number. /d. -.02. The agen-
cy’s standard form is found at Rule No.

560-X-28-.01.(16).

Financial eligibility hearings are
usually held in the district office of the
Medicaid agency. The rules of evidence
are those used in civil nonjury cases.
Id. -26-01. The hearings are conducted
by hearing officers appointed by the
agency, who are empowered only to
make recommendations to the com-
missioner, who is the final hearing au-
thority, fd. -3-.01(2). One should note
that the commissioner’s role is not
merely formal. She will on many occa-
sions “nonconcur’ in the hearing of-
ficer's findings, even when both the
hearing officer and the agency attor-
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neys at the hearing agreed with clai-
mant's position at the hearing. Thus,
counsel must be careful to inform the
client that, even after a favorable rul-
ing by the hearing officer at the time of
the hearing, the final agency decision
may be unfavorable.

Second, a rehearing may be requested
within 15 days of an adverse decision
by the commissioner. Code of Alabama
§ 41-22-17. This step in the process is
optional and 15 usually useless unless
new evidence can be submitted with
the request or simply to buy time be-
fore proceeding to a judicial appeal.

Third, a notice of appeal must be
sent the agency within 30 days of the
adverse decision of the commissioner
on hearing or rehearing. Finally, a pe-
tition for review must be filed in circuit
court within 30 days of the filing of the
notice of appeal. [d. § 41-22-2((d).

The Alabama Medicaid Agency must
be named as the defendant in the peti-
tion for review. fd. § 41-22-20(h). The
review is conducted by the court on the
record, and no new evidence may be
presented unless the court determines
that material evidence exists and that
good reason exists for its not having
been presented at the hearing. fd. §
41-22-200) & (j).

One of the major points of conten-
tion between the agency and claimants
concerning financial eligibility is the
value attributed to property. Agency
rules state the current market value of
real estate is the appraised value given
it by the local tax assessor. Adminis-
trative Code Rule No. 560-X-25-.06(3)(a).
Because many older persons are en-
tirely exempt from ad valorem taxa-
tion on their homes, most of them have
probably ignored the tax assessor's
appraisals in recent years. If the condi-
tion of the property has deteriorated,
this appraisal may be significantly out
of line. The best practice is to obtain a
reduction in the appraised value
through the tax assessor of the board
of adjustment before applying for
Medicaid.

Eligibility will be based on the claim-
ant's equity value in the property, Le.,
the current market value less any re-
corded liens and encumbrances, Ap-
parently, this includes liens filed by

the agency on income-producing or
other property still held by the claim-
ant but exempt from the resources cal-
culations.® Property not made exempl
under one of the provisions previously
discussed will probably have to be sold
and the proceeds expended to pay for
the claimant's care if the equity value
exceeds the $1,600 resources limit,
Counsel should be aware that sales at
prices significantly below the equity
values thus established will be scrutin-
ized closely by the agency, especially if
the buyer is a relative,

The value attributed to life estatesis
contested very frequently. Agency rules
state the value of a life estate 15 the
equity value of the whole property
multiplied by the percentage listed be-
side the life tenant’s age in the IRS
regulations at 26 C.F.R. §20.2031.10.%
Because these tables appear to assume
a life expectancy of 109 years, the re-
sult 15 uniformly ridiculous. Of course
most lay persons and certainly most
real estate experis know that nomarkel
exists for life estates, especially those
of the very old; convincing the agency
of this 1s exceptionally difficult. State-
ments from real estate experts whoare
familiar with the property should be
sufficient to rebut the value attributed
by the agency, especially after the de-
cision in Cothran v, Wallace, No, 83-
V-963-N (M.D. Ala., Feb. 8, 1985), in
which the court held that the use of
values based on the IRS tables to the
exclusion of actual evidence of the
open market value of life estates vio-
lates the Social Security Act. The
agency has not amended its rules in
line with the Cofliran decision and con-
tinues vigorously to oppose any asser-
tion of value other than that based on
the tables. Use of statements from
realtors is sometimes successful at
administrative hearings, but not uni-
formly so. Apparently only successful
class litigation will resolve this prob-
lem, which is particularly common be-
cause of the large number of persons
holding life estates as a result of a
spouse or parent's having died intes-
tate before the adoption of the new
probate code, The problem 1s particu-
larly eggregious because the property
cannot really be sold for the amount
specified by the agency.

Shall we assume that you now have
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successfully maneuvered vour way
through the "Serbonian bog™ and that
your client is eligible for Medicaid in
the nursing home? [s it time Lo breathe
a huge sigh of relief and to close the
case? Unfortunately, probably not. You
will soon hear from the family that
they still are being presented with bills
{rom the nursing home that they can-
not afford. What happened?

Medicaid does not pay the entire
nursing home hill. First, a personal li-
ability amount is set, which is gener-
ally the client's entire income minus
325 and any amount used to pay sup-
plemental health insurance premiums.,
Administrative Code Rule No, 560-X-
26-10¢3), This personal hability must
be paid the nursing home each month.
Medicaid then pays the remainder of
the Medicaid basic per diem rate for
covered services. Essentially, this
leaves the client with 325 per month to
pay for personal needs.

This situation would be manageable
if all the necessary services were cov-
ered. Many of them are not. The most
common problem 1s that a personal
laundry charge (not for washing linens
or hospital gowns, simply for washing
personal clothing!) of between 345 and
$70 per month will be charged unless
the family does the laundry, which
often is impossible because of Tacility
rules requiring daily pickup before six
M. in some cases. Next, many pres-
cription drugs and even oxygen are not
covered by Medicaid. Some of the mosi
expensive drugs, such as Tagamet, are
not covered; cough and cold remedies
are not covered. In fact, some Medi-
caid-ehgible residents of nursing homes
have noncovered bills of more than
$200 per month! The “sponsor” will
have Lo pay the difference between Lhe
available $25 and the actual bill. Most
families know what to expect on the
personal laundry charge, but few are
prepared for the bills for the other non-
covered items. What can be done?

First, attempt to convince the treat-
ing physician to prescribe equivalent
covered drugs. If none exists, ask him
toapply for " prior authorization” from
Medicaid to have the noncovered drugs
covered based on medical necessity.
Second, make sure covered services
are nol being billed as noncovered
items. Some facilities have attempted
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to bill for items such as aspirin, tooth-
paste, ordinary shampoo and wash
used Lo prevent bedsores even though
these items are included in the basic
Medicaid per diem rate, Finally, apply
to the Medicaid office to have theclient’s
personal liability reduced by the
amount of the bill for noncovered med-
ical expenses (not including personal
items such as laundry). This deduction
is mandatory under 42 C.F.R. § 435,
725.% and appeal if denied.

One final problem occasionally aris-
ing in computing the personal liability
is whether court-ordered alimony can
bededucted. Under Administrative Code
Rule No. 560-X-25-.10(3)b), the main-
tenance needs of the “spouse and de-
pendents living outside the facility”
may be deducted. Of course, a former
spouseisnot a “spouse; however,isa
former spouse a “dependent” when a

court has awarded alimony? The an-
swer may appear when Tidwell v. Ala-
bama Medicaid Agency, No. CV-85-
001903 (Mobile County Cir. Ct., filed
July 10, 1985) is decided.

This enumeration of some of the
numerous complexities and traps as-
sociated with Medicaid rules on the
treatment of the income and resources
of nursing home residents may con-
vince the reader Judge Friendly was
correct in stating Medicaid 15 “almost
unintelligible to the uninitiated.” It
should also challenge members of the
bar to join the ranks of the initiated.
Thousands of prospective clients will
seek our help in the years ahead. They
deserve and desperately need legal ad-
vice of the highest quality when they
face the “morass of bureaucratic com-
plexity” of Medicaid. o
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WE WANT YOU TO
JOIN OUR SPEAKERS BUREAU!

The Commiittee on Lawyer Public Relations, Information and
Media Relations is instituting a statewide speaker’s bureau to
provide speakers for civic orgamizations, schools, churches and
other interested groups. The committee will compile a st of all
lawyers in the state who are interested in serving on the speak-
er’s bureau and will endeavor to provide speakers from the same
community or general area from which a request for a speaker is
received. All requests will be handled through the Alabama State
Bar Headquarters. If you are interested in serving as a member
of the speaker’s bureau please fill out the following form and re-
turn it to the Alabama State Bar, P.O. Box 4156, Montgomery,

Name

— — — — -

SPEAKER'S BUREAU APPLICATION

Firm Name (if applicable)
Address

City

State

Telephone

1)

Please list subjects on which you are willing to speak:




FOOTNOTES

'In ganeral, Medicare long-term care coverage
iz limited to payment for “extended care servi-
ces.” sead2 USC §1395x(h) (1982), provided
in a “skilled nursing facility,” see id. (i), and for
“home heallh services,” sea id. (o). idl § 1385d{a}
{2) & (3). Even the skilled nursing payments are
limited o 100 days, id. (b2}, and the existence
ol a copayment (during 1985, 550 per day), id. §
1395a)3), limits payment in the practical
sense 1o af most 20 days because it exceeds
the actual per diem rate in most Alabama nurs-
ing homes.

Friedman v. Berger, 557 F.2d 724, 727n.7 (2d
Cir, 1976), cerl. denied, 430 U.5. 984 (1977),

IHerweg v. Hay, 445 U.S. 265, 278 (1982) (dis-
senting opinion),

{Schweiker v. Gray Panthers, 453 US. 34, 43
{1981)

SFriedman v, Berger, 409 F. Supp. 1225, 1226
(S.OMY. 1976).

SFoldy. Berger, 424 F. Supp, 1356, 1357 (S.D.MNY,
1976). The author of this arlicle gratelully ac-
knowledges the work of the National Senior
Citizens Law Center in collecting these classic
descriptions of Medicaid in Medicaid and the
Elderly Poor, Representing Older Persons 23
{1985).

TAlabama Medicaid Agency Adminisirative Code
[hereinalter Administrative Code] Rule No, SE0-
X-10-13 (Supp. June 30, 1985). The version of
this rule in eflect between April 1982 and Sep-
tember 1883 was challenged in Appleyard v
Wallace, No. BaV-667-N (M.D. Ala. Deg. 15,
1883}, vacated and remanded, 754 F2d 955
(11th Cir. 1985} Appleyard is currently on re-
mand for a decision on the merits, bul does not
involve the curment medical criteria.

"edical critena decisions involve a determina-
tion whether, at the very leas!, services are re-
quired “than can only be provided by or undar
the direction of a licensed nurse,” Administra-
tive Code Rule No. 560-X-10-.13{14cli{8), and
are beyond the scope of this article.

d. Rule No. 560-%-25-.03{1}{b).

42 UL5.C 5 139604 c) 42 CF.R. § 4351005

142 U.S.C. § 1382(a)1)(B] (Supp. 1985).

"The countable resource limils rise o 51,700/
$2.500 for 1986, 51,800/52,700 for 1987; 51,900/

$2.850 lor 1988; and $2,000/53,000 for 1989
and beyond. /d § 1382(a)(3).

13N ote that market value rather than equity value
I8 used here. For example, if an individual owns
an automobile worth $8,000 and owes $10,000
on i1, $3,500 of the market value (the diflerence
between $8,000 and the $4 500 exclusion) will
count and will in and of itsell disquality the
individual even though it has no equity value
whatsoever. Oddly encugh, any automobile al-
ter the first is counted only 1o the extent of its
equity value. 20 C.F.R, § 416.1218(b)(3),

“Ala Code §§ 38-9-1 to -11 (Supp, 1984).

“Under id § B-9-12 or § 35-1-2 (1975),

"Alabama Medicaid pays lor nursing home ex-
penses from the date of admission for persons
already receiving 551, but only from the first day
ol the month lollowing admission for non-331
recipients, This often results in practical difficul-
ties for the non-S51 individual seeking nursing
home admission. Essentially, someone must
pay the nursing home's “private pay” rate (usu-
ally several hundred dollars more than the Me-
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dicaid rate) for the first partial month. in addi-
tien, many nursing homes require a deposit of
one entire month’s private pay rate prior to ad-
mission (sometimes even for 53 recipients,
who almost never have personal funds ap-
proaching this sum because of the $1,600 551
resources imith. Of course. a refund can usually
be cbtained once Medicaid cerifies the indi-
vidual's eligibility, bul the obstacle to admission
of individuals without savings remains. Federal
law prohibits facilities from charging pre-ad-
mission deposits for Medicaid eligibles, 42
U.S.C. & 1396hid) (punishable by up to five years'
imprisonment or up ic a $25,000 fine or both), A
possible loophole is used to permit these "dep-
osits” In Alabama. The Medicaid Agency may
not certity applicants until after admission (not
until the first of the next month for non-S51
individuals). Facilities thus argue that they have
not charged any Medicaid-eligible individual a
deposil. The agency has not moved to eliminate
this practice, and whether this practice under
these circumstances violates saction 1396d{h)
remains unresclved.

YAdministrative Code Rule No. 560-X-25-08
provides that bank accounts are countable re-
sources il the applicant has “uprestricted legal
access to the accounts.” What if someone dep-
osited 52,000 in a joint bank account named
every citizen ol Alabama as a joinl owner?
Would anyone ever qualify for Medicaid?

#Compare In re Eula B, Newton (Ala. Medicaid
Agency, Sepl 4, 1985) (lavorable decision

based on physician statement that claimant
had no medical reason to expact admission to
nursing home at the time and on claimant's
statement thal she was prepared to fly o Ariz-
ona and “wanted the property in their name to
preavent a possibility of going to courl™) with In
re Tommie Lee Dailey (Ala, Medicaid Agency,
July 26, 1885) (unfavorable decision despite
statement that transfer was made so that daugh-
ter could better handle her aftairs and that the
deed was drawn up a1 least eight months prior
to admission, which was never considered a
possibility until immediately prior to admission).
""The agency has of lale challenged aulhoriza-
tions of representation signed by non-guardian
sponsors. These challenges have been re-
jected. E.g. In re Arthur L. Wallace (Ala. Med|-
caid Agency, Aug. 15, 1985).
#d, Liens may be imposed on a Medicaid recip-
ient's real property unless a sibling with an
equity inlerest or a spouse or a child who is
disabled or under 21 years of age lives on the
property. 42 US.C. § 1396p{a).

N Adrministrative Code Rule No. 560-X-25-.06
{3k

#Tha Health Care Financing Administration has
propesed o make this deduction optional with
the states, 50 Fed. Reg. 10,982 (March 19,
1885}, but the proposal has created a firestorm
of opposition. Califernia was recently ordered
to aliow the deduction, Johnson v. Rank, Mo.
C-84-5079 SC (M.D. Cal. March 22, 1985).

the courthouse,

BE A BUDDY

With the number of new attorneys increasing and the
number of jobs decreasing, more and more atlorneys
are going into practice on their own and miss the bene- §& =
fit of the counseling of more experienced practitioners. -
The Alabama State Bar Committee on Local Bar
Activities and Services is sponsoring a “Buddy Pro- J
gram’ to provide newer bar members a fellow-

lawver they may consult if thev confront a problem, Z
need to ask a question, or simply want directions to t

If you are a lawyer who has recently begun a practice
and would like to meet a lawyer in your area to callon 7
occasionally for a hand, or if you are the more expe- w!i'
rienced practitioner with valuable information and advice

vou're willing to share, please complete and return the form below. Your partic-
ipation in this program will certainly benefit the bar as a whole.

e,

N

Local Bar Activities and Services
Buddy Program Application

_— -

Alabama 36101.

Name
Firm Name (if applicable)
Address
City State Zip
Telephone
O New Lawver O Experienced Lawyer

Please return to: Alabama State Bar, P.O. Box 4156, Montgomery,
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The Contemporary Litigation Series consists of expert-
ly written handbooks and treatises on specific types of
cases and aspects of courtroom practice. The latest
titles in the Series include:

MANN'S MEDICAL HANDBOOK FOR
LITIGATION

By Arnold Mann, 1985

Appx. 575 pages, hardbound, illustrated ..... $50.00°

Provides all the background information you need
to handle medical aspects of civil litigation. Written in
comprehensible, layman’s terms to help you under-
stand and speak with confidence about all types of in-
juries, diseases, and medical conditions. Includes Mini
Dictionary of medical terms and exhaustive index.

AIRCRASH LITIGATION TECHNIQUES
By Daniel C. Cathcart, 1985
515 pages, hardbound, illustrated

A step-by-step guide from investigation of the accd-
dent to judgment. Explains investigation and recon-
struction so you can confidently interpret investigative
reports and physical evidence. Includes practical
advice on practice and procedure, discovery, trial
techniques, and use of experts.

SOCIAL SCIENCE RESEARCH METHODS FOR
LITIGATION

By Donald E. Vinson and Philip K. Anthony, 1985

488 pages, hardbound .........oiiiinranens $45.007

Designed to help you interpret social science re-
search results and challenge research findings damag-
ing to your client. Discusses the kinds of statistical
analysis occurring in evidence and testimony in such
complex areas as product liability, antitrust, class
action suits, and breach of contract,

INDUSTRIAL LOW BACK PAIN
By Sam W. Wiesel, Henry L. Feffer and Richard H.
Rothman, 1985

781 pages, hardbound, illustrated E— L

A compilation of articles on every issue in this com-
plex field. Discusses medical, legal, insurance, and
regulatory aspects of low back pain management. Pre-
sents a standardized, objective method for rating the
severity of low back pain.

LITIGATION SERIES

THE
MICHIE cograY

=

PUBLISHERS OF THE CODE OF ALABAMA

For customer service contact:
JAMES R. SHROYER
P.O. Box 717 » Pelham, AL 35124
(205) 326-9899

Or call toll-free 1-800-446-3410

*plus shipping. handling and sales tax where applicable



Recent Developments

Concerning Eligibility for

Social Security Disability

oes this sound familiar? A

prospective client comes to you

seeking aid to obtain Social
Security disability payments. He or
she is approximately 45 years old, but
looks much older, and suffers from a
wide variety of physical and mental
impairments. Considering the age and
variety of disorders, you are reluctant
to take the case. You know from expe-
rience the secretary of Health and
Human Services, as well as adminis-
trative law judges, have applied the
age grids almost mechanically and
conclusively. Furthermore, they tend
to view each ailment of the claimant
separately in their determination as to
eligibility. The prospects of a favorable
outcome here donot look good. Yet, it is
obvious the prospective client needs
some sort of assistance. What should
you do?

You might take the case. Recent
amendments to 42 U.S5.C. §423(d)2)
(A):(C) provide good supporting am-
munition for your case. As amended in
1984, 8§423(d) 2N AM(C) state that in
the determination of whether a claim-
ant's physical and mental stateareof a
“sigmificant medical severity,” the se-
cretary shall consider the combined ef-
fect of all the claimant's impairments.

Formally, the secretary would at-
tack the claimant’s eligibility by pre-
senting each particular ailment separ-
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by
JLF. Janecky

ately to the administrative law judge.
If the ailment, considered thusly, was
not of sufficient severity to entitle the
claimant to disability coverage, the
next ailment would be presented, the
same determination made and so on
until the claimant was (usually) denied
coverage.

What the new amendments provide
is that the ailments must be consi-
dered in folo to determine eligibility. At
least one 11th Circuit decision has
been handed down which contemplates
the working of the statute. In Reeves v,
Heckler, 734 F. 2d 519 (11th Cir. 1984),
the claimant suffered from a variety of
impairments: degenerative joint dis-
ease, chronic pain associated with the
degeneration, loss of hearing, chest

pain and various mental disorders.
The administrative law judge, consid-
ering each ailment separately, denied
coverage, The district court affirmed.
On appeal, the 11th Circuit vacated
and remanded for a determination of
whether the ailments, considered to-
gether, would entitle the claimant to
disability,

While you may be convinced the
claimant's ailments, considered as to
their cumulative effect, may be of suf-
ficient medical severity to entitle him
todisability, you still are concerned his
age may prevent him from obtaining
coverage under the grid scheme. While
he suffers from a variety of disorders
which would enable an older person to
disability, under the age grids, he may

LF. Janecky graduated from the United States Air Force
Academy and the Universily of Alabama School of Law. He is
a partner with the Mobile firm of Nettles, Barker & Janecky
and is @ member of the Committee on Legal Needs of the

Elderly,

November 1985



not be due coverage. The determina-
tion of the extent of disability often
involves a good deal of subjective anal-
ysis, particularly in the area of mental
disorders. Administrative law judges,
consequently, have relied on the age
grids as one of the more concrete and
objective reasons for denying coverage,
practically to the point of making the
grids conclusive.

However, recent cases have held
that age must not be used conclusively.
Initially, the secretary may use the
grids in the determination as towhether
or not to grant coverage. In cases
where coverage would be denied be-
cause of the age grids, the claimant
may produce evidence that his ability
toadapt toa new work environment is
more limited than that established by
the grids. In other words, the courts
now recognize the person, because of
his physical and mental state, may be
older than his chronological age. Thus,
a younger person may presenl evi-
dence which would take himself out of
his chronological age grid (a position
on the grid which would deny cover-
age) to place himself in an older age
group, a position on the grid which
would possibly permit coverage.

The amendments to 42 US.C.
(d) (2) (A) & (C) and the court's treat-
ment of the amendments present a
more humane and realistic approach to
deciding whether or not a person is
entitled to Social Security disability
coverage. It is only logical that courts,
which must consider a person's age,
education and work experience, or the
total person, as well as the physical
and mental state, should consider all
factors together to determine the cu-
mulative effect. Applying the age grids
mechanically and rigidly creates a situ-
ation where a voung person with the
same disabilities as an older one could
be denied coverage. The amendments
and case law now prevent this injus-
tice from happening.

As a final impetus to take the case,
you might take interest in 28 U.S.
C.A§d)(1)(A) & (B), the Equal Access
to Justice Act, which provides that a
prevailing party in a suit against the
United States may recover fees and
other expenses where “the position of
the United States was not substan-
tially justified.” The Equal Access to

The Alobama Lawyer

Justice Act has been held applicable to
disability determinations under the
Social Security Act. Blanchette v. Heck-
ler, 586 F.Supp. 903 (D.C. Colo. 1984)
Generally, the standard of the “rea-
sonable litigation attorney” is to be
used by the courts todetermine whether
the government's position in defend-

substantially justified. The amount of
attorney fees recoverable is set by sta-
tute at 75 per hour., The number of
hours claimed by the successful attor-
ney must be reasonable. Finally, at-
torney fees and other expenses may be
taken on top of any award for past due
benefits. Love v. Heckler, 588 F. Supp.

1346 (M.D. Ala. 1984) O

Resource Manual

The Alabama State Bar Committee on Legal Services for the Elderly is preparing a
resource manual for distribution to members of the bar and other professionals
involved in counseling senior citizens, Attorneys often are unaware of agencies and
private organizations providing assistance to their elderly clients, and the committee
seeks to fill that void.

The resource manual will include listings for bar referral services, pro bono bar
programs, Legal Services Corporation offices and legal counsel for the elderly offices. It
also will cover medical, recreational, income subsidy, charitable and other miscellane-
ous resources. Listings will be by county or service area to assist individuals in finding
the agencies and organizations in their locale. Each organization's listing will include a
brief description of services available, along with the organization's address and phone
number.

As the resource manual has not yet been published, anyone interested in providing
the committee with input concerning resources available in their area should contact
Margaret Helen Young, 215 West Alabama Street, Florence, Alabama 35630, (205)
767-0700.

ing its refusal to grant benefits was

Introduce

Your Clients
to a

Valuable Service.

Refer them to Business Valuation Services for expert deter-
mination of fair market value of businesses, and financial
analysis and consultation in cases of:

L] Estate planning O cy
[ Estate settlement proceedi
[J Marital dissolutions CJ Mergers or acquisitions
[J Recapitalizations 0 Buy-sell agreements
] Employee stock ] Dissident stockholder
ownership plans suits
Contact Dr. John H. Davis, ITT
4 Office Park Circle ® Suite 304 * Birmi Alabama 35223
P.O. Box 7633 A * Birmi , Alabama 35253
(205) 870-1026
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1985 SURVEY OF ALABAMA LAW

Yon Braun Civic Center, Huntsville

Sponsored by: Alabama Bar |nstitute for
Continuing Legal Education

Credits: 50 Cost: 575

For Information; (205) 348-6230

1985 SURVEY OF ALABAMA LAW

Birmingham-Jefferson Civic Center

Sponsored by: Alabama Bar [nstitute for
Continuing Legal Education

Credits: 6.0 Cost: $75

For Information: (205) 348-6230

LOCAL GOVERNMENT PROBLEMS

Colony Parke, Dallas

Sponsored by: Southwestemn Legal
Foundation

For Information: (214) 690-2377

1985 SURVEY OF ALABAMA Law

Quality Inn, Alrport Bivd., Mabile

Sponsored by: Alabama Bar [nstitute for
Continuing Legal Education

Credits: 60 Cost: 575

For Information: (205) 348-6230

FEDERAL TAX CLINIC
Ferguson Center, University of Alabama,
Tuscaloosa

Sponsored by: University of Alabama,
Alabarma Society of CPAs,
Alabarma State Bar and the
Alabarma Bar Institute for CLE

Credits: 13.8

For Information: (205) 348-6222

314

FUNDAMENTALS OF BANKRUPTCY LAW
Ritz-Cariton. Boston

Sponsored by: ALI-ABA

Credits: 209 Cost: 5360

For information: (215) 243-1600

DEFENDING THE UNPOPULAR CLIENT
Cumberland School of Law, Birmingham
Sponsored by: Cumnberland |nstitute for CLE
Cost: 575

For Information: (205) B70-2865

1585 SURVEY OF ALABAMA LAW

Civic Center, Montgomery

Sponsored by: Alabama Bar Institute for
Continuing Legal Education

Credits: 60 Cast: 575

For Information: (205) 348-6230

LEGAL WRITING SKILLS

Hyatt Regericy, Washington
Sponsored by: ALI-ABA

For Information: (215) 243-1600

PSYCHOLOGY OF A TRIAL

Birmingham-Jefferson Civic Center

Sponsored by: Alabarma Bar Institute for
Continuing Legal Education

Credits: 6.0 Cost: $75

For Information: (205) 348-6230

PSYCHOLOGY OF A TRIAL

Civic Center, Montgomery

Sponsored by; Alabama Bar Institute for
Continuing Legal Education

Credits: 60 Cost: 575

For Information: (205) 348-6230

PLANNING, ZONING AND EMINENT
DOMAIN
Doubletree Inn, Dallas
Sponsored by: Southwestern Legal
Foundation
For Information: (214) 890-2377

SECURED LENDING

Atlanta

Sponsored by: ICLE of Georgla
Credits: 7.2

For Information: (404) 542-2522

CIVIL RICO LITICATION

Marriott Marquis, New York City
Sponsored by: AL-ABA

Far Informatlon: (215) 243-1600
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NEGOTIATION: A SYSTEMATIC APPROACH

Naerthwestern School of Law, Chicago

Sponsored by: National Institute for Trial
Advocacy

Credits: 18.0 Cost: $550

For Information: (312) 908-8932

ESTATE PLANNING

Birmingham-Jefferson Civic Center

Sponsored by: Alabama Bar Institute for
Continuing Legal Education

Credits: 7.0 Cost: 575

For Information: (205) 348-6230

YEAR-END TORTS SEMINAR

First Alabama Bank Auditorium, Montgormery

Sponsored by: Montgomery County Bar
Association

Credits: 66 Cost: None/members;
550/nonmembers

For Information: (205) 265-4793

BUSINESS TORTS AND ANTITRUST LAW
Cumberland School of Law. Birmingham
Sponsored by: Cumberland Institute for CLE
Cost: 75

For Information: (205) B70-2865

UNJUST DISMISSAL UPDATE

Doral Inn, New York City

Sponsored by: Practising Law [nstitute
Credits: 14.4 Cost: 5390

For Information: (212) 765-5700
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SECURITIES REGULATION

The Fairmont, Dallas

Sponsored by: Southwestern Legal
Foundation

For Information: (214) 690-2377

TRIAL TACTICS

Birmingham-Jefferson Civic Center

Sponsored by: Alabama Bar Institute for
Continuing Legal Education

Credits: 7.5 Cost: 575

For Information: (205) 348-6230

CAPITAL LITIGATION

Riverview Flaza, Mobile

Sponsored by: Alabama State Bar, Alabama
Criminal Defense Lawyers
Association, National Association
of Criminal Defense Lawyers and
theSouthem Poverty Law Center

Credits: 7.0

For Information: (205) 264-0286

BAD FAITH

Marriott. New York City

Sponsored by: Defense Research Institute
For Information: (312) 944-0575

TENNESSEE FEDERAL TAX INSTITUTE

Opryland Hotel, Nashville

Sponsored by: Tennessee Federal Tax
Institute, Inc.

Credits: 140 Cost: 5175

For Information: (615) 926-6185

CIVIL PRACTICE IN FEDERAL AND STATE
COURTS

Hyatt Palm Beaches, West Palm Beach

Sponsored by: ALI-ABA

For Information: (215) 243-1600

END OF YEAR TAX PLANNING
Curnberland School of Law, Birmingham
Sponsored by: Cumberiand [nstitute for CLE
Cost: 575

For Information: (205) 870-2865

TRIAL TACTICS

Civic Center. Montgormery

Sponsored by: Alabarma Bar Institute for
Cantinuing Legal Education

Credits: 75 Cost: 575

For Information: (205) 348-6230

LABOR LAW INSTITUTE

Atlanta

Sponsored by: ICLE of Georgia
Credits: 7.2

For Information: (404) 542-2522

CRIMINAL DEFENSE

Riverview Plaza, Mobile

Sponsored by: Alabama Criminal Defense
Lawyers Association

Credits: 126 Cost: 5125/members;
5175/nonmembers

For Information: (205) 263-0003

MIDWINTER SEMINAR

Grand Hotel, Point Clear

Sponsored by; Mabile Bar Association
Credits: 4.0

For Information: (205) 433-97390

SKI TRIP/CLE SEMINAR

Jackson Hole, Wyoaming

Sponsored by: Cumberlan. Institute for CLE
Cost: 575 plus air/resort costs

For Information: (205) 870-2865
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Alabama
Living
Will
Statute

by
Anne W, Mitchell

Anne W. Mitchell received her under-
graduale degree from Huntingdon Col-
lege and her law degree from Cumber-
land School of Law. She is a partner with
the Birmingham firm of Berkowitz, Lef-
kovits, Isom & Kushner and serves on
the bar's Commitlee on Legal Needs of
the Elderly,

e

he right of the seriously inca-

pacitated individual todie isa

moral issue that is profound
but fundamental. The issue poses un-
settling challenges to clerics, physi-
cians and judges. Yet its essence hesin
two simple questions: When may an
infirm person die? Who makes the
decision?

The emergence of such institutions
as the Hemlock Society and the Eu-
thanasia Society of America may indi-
cate a growing public acceptance of eu-
thanasia in our country, Undoubtedly,
many thought Big Chief in One Flew
Over the Cuckoo'’s Nest did the right
thing in snuffing out the life of
McMurphy, who had been lobotom-
ized. Undoubtedly, too, many who saw
the film Whose Life Is It Amyway?
would, as did Richard Dreyfuss, choose
death over an existence as a quadri-

plegic.

The law, however, remains stead-
fast in its opposition to euthanasia.
Having roots in Judeo-Christian moral-
ity, our jurisprudence embraces the
precept that a person should not die
before his time. Thus, all states have
laws proscribing suicide, although asa
practical matter such statutes are not
generally enforced, and without excep-
tion, the courts have shown no mercy
in mercy-killing cases. Judges have
ruled consistently that humanitarian
motivation and even the consent of the
deceased do not mitigate the offense of
killing. In one case, the defendant was
found guilty of murdering his termi-
nally ill wife, although he merely made
poison accessible to her without actu-
ally administering it.' While our legal
system may look the other wayv when
the stricken individual takes his own
life, it will not condone having another
take it for him.

While rejecting euthanasia, in re-
cent yearscourts and legislatures have
been reevaluating the situation of the
terminally ill patient for whom death
is imminent. The Quinlan case held in
1976 a patient could refuse medical
treatment when there was no hope for
recovery.’ In the wake of Quinlan,
many states, including Alabama, have
promulgated “living will” or “natural
death"” statutes.' These laws enable

one to decide whether his or her life
should be sustained by life support
systems when death would otherwise
ensue naturally. Additionally, they pro-
tect physicians and hospitals from lia-
bility for following the instructions in
a living will, provided the statutory

procedures are observed. The painful
choice to die is then taken out of the
hands of judges, physicians and the
individual's family or friends. With a
living will statute, the individual can
make the decision prior to the time the
need ariges,
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Under Alabama’s Natural Death Act,
enacted in 1981,' an adult may make a
written declaration instructing his or
her physician to withhold or withdraw
life-sustaining procedures in the event
of a terminal condition.® For purposes
of the statute, a terminal condition is

one in which “death is imminent” or
one that 15 "hopeless” unless the pa-
tient is artificially supported by life
sustaining procedures.’

The procedure for making a living
will declaration is simple and does not
require an attorney, However, the sta-
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tute does require that the declaration
be: (1) in writing; (2) signed by the indi-
vidual making the declaration or by
another in his presence and at his di-
rection; (3) dated; and (4) signed in the
presence of at least two adult wit-
nesses.” These witnesses must be dis-
interested in the sense that neither
may be a relative of the declarant nor
have a pecuniary interest in the dece-
dent's estate. Section 22-8A-4(c) illus-
trates a sample declaration.

While some states require executed
declarations be registered with the
state, in Alabama the declarant need
only notify his or her physician of the
declaration.® The physician then must
include the declaration or a copy of it
with the declarant’s medical records.”

If thedeclarant has second thoughts
about having a living will, revocation
is possible at any time. The statute
provides three ways to revoke a decla-
ration. The declarant may personally
destroy or deface the declaration “ina
manner indicating intention to can-
cel.” Another method is a written rev-
ocation signed and dated by the declar-
ant or another person acting at his or
her direction. Finally, the declarant
may revoke the declaration by “a ver-
bal expression.” This “expression”
must occur in the presence of an adult
who signs and dates a writing confirm-
ing that the declarant manifested such
intent. A physician who is notified of a
revocation must note the fact of revo-
cation in the patient’s medical record,
but is not subject to criminal ar civil
liability for failure to act upon a revo-
cation of which he or she did not have
actual knowledge.!"

Absent adeclarant's second thoughts,
the declarant's physician should act
upon the living will's provisions “with-
out delay" once the declarant is diag-
nosed as having a terminal condition.!!
The statute directs that the physician
take the necessary steps Lo provide for
written certification of the declarant’s
terminal condition.' Since the declar-
ant’s physician could provide such cer-
tification, this process generally would
involve no more than finding a second
physician to confirm the diagnosis and
give a second certification of the de-
clarant’s terminal state.

Suppose the physician does not wish
tocarry out the certification process for

a patient. In this instance the physician
would not be subject to liability." Ap-
parently, the Alabama legislature was
hesitant to impose on the medical pro-
fession a legal obligation that would
run counter to the ethics of many phy-
sicians. However, the statute directs
that the reluctant physician permit the
patient to be transferred to another
physician.!* Moreover, a physician or
any other individual who willfully con-
ceals a declaration may be found guilty
of a Class A misdemeanor.”

Alabama's living will statute elicited
a wide range of reactions from state
physicians contacted for this article,
One doctor at a Birmingham hospital
said he would not abide by a patient's
living will if the family challenged it,
stating that despite the act's specific
language, there is “no proof” that a
living will would shield a doctor from a
lawsuit by the family, (Note: There are
noreported Alabama cases dealing with
theact.) Several other doctors admitted
they had not heard of the Alabama
Natural Death Act, and suggested phy-
sicians should be better educated re-
garding the act.

Most physicians contacted who are
aware of the act favor living wills, see-
ing no ethical or legal problems. How-
ever, many of these doctors feel thereis
room for improvement in the use of
these documents. One strong sugges-

For the “Elderly”
Advocate

For the past decade, the nonprofit
Legal Council for the Elderly (LCE)
has been dealing with many of the
problems of the nation's elderly. LCE
has developed a number of reason-
ably priced manuals and handbooks
that can be used by attorneys who are
beginning to delve into the morass of
Social Security, retirement, disability,
Medicare, Medicaid, conservatorships
and wills. Write to Legal Council for
the Elderly, P.O. Box 19269-K, Wash.
ington, DC 20036 for a free listing of
LCE publications.
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tion was that the patient discuss the
living will with his family and leave a
copy with a family member, so thedoc-
tor would not be left with the sensitive
task of breaking the news of the pa-
tient’s wishes to the family. Another
physician suggested the inclusion of a
copy in the patient’s hospital chart,
since terminally ill patients often re-
ceive treatment from a number of phy-
sicians. In this connection, one doctor
suggested the patient should be asked
to sign a new living will prior to major
surgery at the hospital, so there would
be no doubt of his wishes, Finally, one
physician proposed persons favoring a
natural death should carry the equival-
ent of a uniform donor card.

As previously stated, the Alabama
Natural Death Act has not been tested
in the courts. Future court actions may
reveal its possible shortcomings, as
suggested by some of our doctors, but
for now, 1t stands as a major first step
toward coping with a difficult moral
ISsue, m

FOOTNOTES

'"People v. Robarts, 178 NW. 820 (Mich. 1920)
Sow also 40 Am. Jur. 2d Homicida §111 (1968)

i re Quinian, 355 A 2d 647 (MN.J. 1976)

1Ses, 2g. Alabama Natural Death Act Ala Code
§§ 22-8A-1 of seq (1981); Georgia Living Wills
Act Ga. Code Ann. §§ 31-32-1 ef seq [1984)
Mississippi Act Chap. 385, Laws of 1984; New
Maxico Right 10 Die Act, N.S. Stat. Ann. §§ 24-7-
1 &f seq. Wyoming Acl, Wyoming Act, Wy. Siat
3326 §5 144 of seqg. (1984)

“Ala. Code §§ 22-8A-1 of seq.
Yid, § 22-BA-2
bd, § 22-BA-3(6)
'Id, § 22-BA-4
id, § 22-8A-4(b)
",

g, § 22-8A-5
g, § 22-BA-8
g

Hd, § 22-8A-8B{a)

Ii:d

g § 22-BA-(b)
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ADMINISTRATIVE
U‘PFICE (From page 297)

coholdependent driver,

® Legal — The legal division sup-
plies the chief justice, the admimstra-
tive director of courts, states judges
and clerks ol court with research as-
sistance as an aid in formulating policy
effecting the operation of the court
gystem.

® Research — Primarily in re-
sponse to the Judicial Study Commis.
gion, stall personnel are involved in
extensive research in a variety of areas
which impact Alabama's court system.

® Judicial education — The Ala-
bama Judicial College, which is a div-
ision of the AOC, is charged with spon-

soring and coordinating all judicial ed-
ucation programs for judges, clerks
and all other court officials and sup-
port staff. Additionally, the Judicial
College provides orientation training

to new judges and court officials.
This article is an overview of the
major operations of the AQC. Future
articles will provide an in-depth look at
particular areas of operation as well as
information about research projects
and new programs. We always have
enjoved our close working relationship
with the Alabama State Bar, and as
vou have any questions about the
AOC, our responsibility, or our servi-
ces, please feel free to call us. Our in-
state toll free numberis 1-800-392-8077,
We look forward to hearing from yvou.
O

with Mississippi Valley Title.

THE SUN DIDN'T HAVE TO
SET ON THE BRITISH EMPIRE

If only the British had known about title insurance!
Title insurance would have protected them from anyone
who questioned their right to ownership.

With MVT behind real estate investments, your
clients are assured of clear ownership. That's because
we'll defend their title against all challenges. In addition,
we're fully computerized to serve you more effectively

Don't let the sun go down on your empire— insure

Mississippi Valley Title Insurance Company

Home Office, |ackson, MS 39205

Whally casnied subsidiary of Titde Insurance Commpary ol Minnesota
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HUGO BLACK CENTENNIAL CELEBRATION
Justice Hug.u.?l_z_c.k and The Constitution, 1937 - 1971

The University of Alabama School of Law March 17 - 18, 1986

As part of its commemoration of the 100th anniversary of the U.5. Supreme Court Justice Hugo |
Black, The University of Alabama will present a conference March 17-18, 1986, Participants in the
program will inclode some of America’s most distinguished jurists, journalists, and scholars. They
will explore Black’s unique contribution 1o the role of the Supreme Court in modern America and
the Court's relationship (o the Constitution and public affairs.

In addition to the tormal presentations, there will be several social occasions during which those
attending the conference will have the opportunity to meet and talk with the other participants,

The conference is tree and will be held on campus of The University of Alabama, in Tuscaloosa
Alabama. For more information and/ or registration materials, write:

Dean Charles W, Gamble
The University of Alabama Go B
Se hl.:ln] 51 L.a.w

P.O. Box 1435

University. AL 35486

l_’}a_ﬁicipants

Honorable William J. Brennan ~ Anthony Lewis

Honorable Arthur Goldberg Dy. Howard Ball

Honorable Harry T. Edwards Dean Guido Calabresi
Honorable lohn C. Godbald Professor Gerald T, Dunne
Honorable Frank M. Johnson, Jr. Prolessor A, E, Dick Howard
Honorable Truman Hobbs Professor Daniel ). Meador
Irving Dilliard Dr. Abigail M. Thernstrom ?

Max Lerner March 17 - 18, 1986




It appears we are now into a very
active year for the Young Lawvyers’
Section. We have an extremely ener-
getic group of young lawyers who have
volunteered to serve on the executive
committee of the section. We are for-
tunate this vear to have a committee
made upof both individuals experienced
in the work of the Young Lawyers'
Section and those who are enthusias-
tic about becoming involved in the sec-
tion for the first time.

At the annual meeting in July, offic-
ers elected to guide the section were
Claire Black, Tuscaloosa, president-
elect; Charles R. Mixon, Jr., Mobile,
secretary; and N. Gunter Guy, Jr.,
Montgomery, treasurer. The people
who presently are serving as members
of the executive committee and the
various subcommittees which they
chair are as follows: Keith Norman,
Montgomery, Youth Legislative Judi-
cial Program Committee; Laura Crum,
Montgomery, Bar Admission Commit-
tee; Charles R. Mixon, Mobile, Meeting
Arrangements Committee and Annual
Seminar Committee; Claire Black,
Tuscaloosa, Long-Range Planning
Committee; Ronald Davis, Tuscaloosa,
Public Information Committee and
Sub-committee on Publication; John
W. Donald, Jr., Mobile, Disaster Emer-
gency Legal Assistance Committee;
Holley Crim, Montgomery, Domestic
Abuse Committee/Missing Children
Project; Edward Dean, Mobile, By-laws
Committee; Pat Harris, Montgomery,
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“Lawyers’
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Administration Committee; Fredenck
Kuykendall, Birmingham, Local Bar
Coordinating Committee, Jefferson
County and North; Lynn McCain,
Gadsden, Community Law Week/Con-
stitution Bicentennial; N, Gunter Guy,

Jr., Montgomery, ABA/YLS Liaison,

Committee and Finance Committee;
James A, Miller, Birmingham, Contin-
uing Legal Education Committee; Caine
O'Rear, 111, Mobile, Annual Seminar
Sub-committee; Sid Jackson, Mobile,
Local Bar Coordinating Committee
South of Jefferson County; Randolph
Reaves, Monigomery, Legislative Com-
mittee and Conference for the Profes-
sions; Percy Badham, Birmingham,
Leadership on Issues/Grants Commit-
tee; James Anderson, Montgomery,
Alabama Bar Information Sub-com-
mittee, and Newspaper, Television and
Radio Sub-committee; and William
Traeger, I1l, Demopolis, Law Student
Liaison Committee. Each has shown a
strong dedication to the legal profes-
sion by the work they are doing for
the Young Lawyers' Section. If vou see
any of them, please offer your encour-
agement and thanks for their efforts
toward a better profession.

Over the last few months, the one
committee of our section which we
keep diligently prepared but hope is
never needed, has been called on to
serve the community again. The Dis-
aster Emergency Legal Assistance
Committee, chaired by John W. Do
nald, Jr., of Mobile, was called upon to

W

L
L
L

by
J. Bernard Brannan, Jr.
YLS President

assist on the Gulf Coast as a result of
Hurricane Elena. In conjunction with
the Young Lawyers’ Division of the
American Bar Association, and the
Young Lawyers' Section of the Missis-
sipppi Bar, John's committee went into
action as soon as Lthe Federal Disaster
Declaration was made. The commiltee
provided pro boro legal services to the
victims of Hurricane Elena. The Fed-
eral Emergency Management Agency
set up disaster centers and volunteer
yvoung lawyers continuously staffed
each center, answering questions and
providing guidance and counseling for
the hurricane victims. The questions
ran from how to file insurance claims
to the landlord and tenant relation-
ships. The young lawyers offering this
assistance were Mike Sullivan, Young
Dempsey, Sam Crosby, Danny Black-
burn, Mary Murchison, Larry Sutley,
Mike Ballard and Alice Boswell. Each
of us, as members of the bar, owes a
deep debt of gratitude to these lawyers
for donating their time and helping to
give our profession a brighter image in
the public's eve.

The bar admissions ceremony for
the fall admittees was held October 31
at the Civic Center in Montgomery.
The Honorable Ginny Granade, assis-
tant United States attorney, southern
district, gave the luncheon address to
the new admittees. Laura Crum of
Montgomery, who serves on the exec-
utive committee of the section and is
chairman of the bar admissions cere-



mony sub-committee, worked zealously
to insure the success of the ceremony.
She should be commended for her
efforts.

In the past, our section has received
some excellent ideas, to betler serve
the profession and the public, from the
various affiliate outreach project meet-
ings provided by the Young Lawyers'
Division of the American Bar Associa-
tion, We expect and hope to have dele-
gates attend as many of these meetings
as possible, During the next year,
there will be meetings in Austin, Texas;
Baltimore, Maryland; Charleston,
South Carolina; and New York, New
York.

Although the various committees of
the Young Lawyers’ Section are pres-
ently working enthusiastically, there
is always a need for a greater involve-
ment in the hands-on activities of the
section. The only requirement for
membership in the Young Lawyers'
Section is that one must be a lawyer
whois under 36 years of age orin hisor
her first three years of practice. If you
are in that category and wish to be-
come actively mvolved in vour state
bar association, please contact me, O
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FOREST MANAGERS
& COMSULTANTS l n C

Benefitting attorneys and their
clients with the following pro-
fessional services:

®m PROPERTY DIMISIONS

E LAND OR TIMBER APPRAISALS

B ESTATE OR TAX PLANNING

m EXPERT WITNESS TESTIMONY

m LAND SALE, EXCHANGE OR
ACQUISITION

m PHOTOCGRAPHIC
INTERPRETATION

| SEISMIC, OIL OR MINERAL
ADMICE

u TIMBER ESTIMATES

| FEASIBILITY STUDIES

| FORESTRY CONSULTING

PO, Box 2143 » Mobile, AL 36652
438-4581

Memibsers: Association of Consulting Foresters
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CLE “News

December 31 is the deadline for
completion of 1985 continuing legal
education requirements. Twelve cred-
its, either earned this vear or brought
forward from 1984, are required for
most members,

Credits are reported by way of the
form entitled *“Annual Report of Com-
pliance,” mailed to each member in
late September. An extra form is pro-
vided for use by those who may have
misplaced the first one, It also may be
used to report additions to 1985 reports
already submitted.

At its July 24 meeting in Huntsville,
the Mandatory Continuing Legal Edu-
cation Commission;

1. Recommended that bar commis-
sioners Wade H. Baxley and Francis R,
Hare, Jr., be nominated to replace com-
missioners P. Richard Hartley and
Warren B. Lightfoot, whose terms as
bar commissioners expired June 30,
1985;

2. Recommended that commissioner
John B. Scott be nominated chairman
of the commission, succeeding outgo-
ing chairman P. Richard Hartley;

3. Approved a seminar, offered by an
insurance company, strictly for pri-
vate attorneys who handle cases for
that company;

4. Granted two attorneys final ex-
tensions of the 1984 compliance dead-
line; and

5. Granted partial credit for a Soviet-
American comparative law seminar
conducted in the Soviet Union.

September 13 in Montgomery the

by
Mary Lyn Pike

Assistant Executive Director

MCLE Commission:

1. Elected commissioner Gary C.
Huckaby vice chairman:

2. Approved a permanent program of
substitute compliance for a blind
attorney;

d. Declined to change its policy on
the calculation of teaching credit for
panel members;

4. Denied a request for credit for
teaching nonlawyers;

5. Denied a sponsor's request for
permission tosubmit evaluations every
six months rather than monthly, but
granted permission for quarterly sub-
missions;

6. Designated the National Legal Aid
and Defenders Association an approved
sponsor of CLE activities for 1986;

7. Denied approval of a financial
planning seminar designed for CLUs,
CPAs and attorneys;

8. Approved a perinatology seminar
designed for attorneys and physicians:

9. Approved a medical malpractice
seminar designed for attorneys, physi-
cians and risk managers;

10. Tabled consideration of a video-
taped seminar designed for attorneys,
physicians and dentists, pending re-
ceipt of additional information;

11. Approved an English-American
comparative law seminar conducted in
London; and

12. Discussed possible regulation of
in-house CLE seminars, tabling finali-
zation of a policy until its next meeting.

O
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MANDATORY CONTINUING LEGAL EDUCATION COMMISSION

Alabama State Bar
P.O. Box 671
Montgomery, AL 36101
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Telephone:

(=R |

MCLE Commission ALABAMA STATE BAR
1985 MCLE FORM 1

F "-‘,_.'rl.'!. 31 i A .,I||_-._..
= LAYV - WL

(205) 269-1515 Submit this form by December 31, 1985

Name and address as shown on Bar records:

A Y N D O O o A O O O

L I I

If address shown is incorrect, please correct above.

REQUEST FOR EXEMPTION

EI A. | became a member of the Alabama State Bar during 1985,

[] B.1reached the age of 65 during or before 1985.

(I cram

a full-time judge.

a member of the U.5. House or Senate.

a member of the U.5. Armed Forces.

a member of the Alabama Legislature.

prohibited from the private practice of law by
Constitution, law or regulation

Position:
[ .1 held a special membership during 1985,

[[ E. | have received a waiver from the MCLE Commission.

Office Telephone Number:

Birthdate:

MO DAY YR

19856 CREDIT SUMMARY

Extra credits earned in 1984 ...
Credits earned for attendance in 1985 ...
Teaching credits earned in 1985 ...

Extra credits earned in 1985 to be carried forward
far ored NV IBE i T S S R e




A. ATTENDANCE
Sponsor
(m
(2)
(3)
(4)
(5)
(6)

B. TEACHING

Sponsor

(1)
(2)
(3)

(4)

| affirm that the information given above is,
accurate and complete.

Signature

1986 CREDIT REPORT
List anly 1985 coursas

Course or Seminar Title

Subject(s) Taught

to the best of my knowledge,

Date

Date(s) City Credits Earned
! !
' !
/ '
/! /!
/ P
4 /

TOTAL:
Date(s) City Hours Credits
Taught Claimed*
g /!
i /!
/! 4
/ /!
TOTAL:
* TEACHING CREDITS

Speakers who prepare thorough, high quality, readable written mate-

rials earn six credits per hour of class presentation.

Speakers who do not do so earn three credits per hour of class presen-

tation.

Repeat presentations qualify for one half the credits available for the

initial presentation.




CERTIFIED COMMERCIAL INVESTMENT MEMBER

Certified Commercial Investment Member (CCIM) is an individual, who, by
cducation, experience and knowledge of the marketplace, is an expert in commercial-
investment real estate.

Each CCIM is a licensed real estae professional who has completed a rigorous
course of study and fulfilled experience requirements to earn the designation, Certificd
Commerical Investment Member The experiences and tmining prepare CCIMs o identify
their clients’ commercial and investment real estate needs and satisfy them.

CCIMs have accumulated knowledge and mastered techniques in diverse arcas,
including real estie invesiment analysis, mxaton, and property development.

THEIR SKILLS ENABLE THEM TO:

W Assist clients in establishing investment goals.

B Compare real estate with other investments for an accurite
measurcment of potential after-tax yield.

B Conduct comprehensive site analyses.

B Evaluare market and financial feasibility:

B Evalvate and negotiate real estate financing.

B Act as a liaison with a client’s accountant and attorney
regarding real estate matters.

B Structure mx-deferred exchanges of real estite.

B Perform lease/purchase analyses,

The CCIM is mained to provide services in selling, exchanging, leasing, managing,
developing, financing and syndicating commercial and investment real estate, Individuals
who possess this high level of competency are a valuable resource o the real estate
investor and 1o the commercial user.

hen seeking commercial investment real estate counseling, the person o turn
to is the Certified Commercial Investment Member This professional will help you
achicve your investment or commercial real esamie goals. CCIMs bring a full-time
commitment to the field of commercial investment real estate.

Advesrticamant



M n assembling an investment
team, start with a Certified
Commercial Invesiment Member

— the main link in the chain that
’ produces a profitable lnvestment

b+ portfolio. Call one of these
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A General Practitioner’s

Introduction to Copyright Law:
A Primer on Intellectual

Property, Part Il

Harold See

Copyright law is a specialized area of
practice, but there are many things the
general practitioner should know in
order to represent clients effectively.
And, it is an area of practice in which
any attorney should be able to develap
an expertise if he or she has the inter-
est and if the prospect of future copy-
right work justifies the cost of becom-
ing proficient.

Definitions

The three major categories of intel-
lectual property are patents, copyrights
and trademarks. Rough definitions of
these three follow:

A. PATENT A patent is a federal
statutorily granted monopoly to
make, wse¢ or sell a machine: a
manufature; a composition of
matier; or a process,

B. COPYRIGHT A copyright is a
federal statutorily granted mono-
poly of the exclusive right to rep:
roduce, distribute, perform or dis-
play certain original works of au-
thorship. Basically, protection is
against copying and extends only
to the form af expression.

C. TRADEMARK A trademark (or
trade name) is a state law granted

monopoly in the right to use a
mark on goods todesignate them
as coming from a particular
source (or on a business to iden-
tify the business). There are fed-
eral and state registration
schemes.

Source of federal authority

The United States Constitution, Ar-
ticle I, Section 8, provides:

“The Congress shall have Power., .,

{3) To regulate Commerce with for-
eign Nations, and among the sev-
eral States, and with the Indian
Tribes...

(8) To promote the Progress of
Science and useful Arts, by sec-
uring for limited Times to Au-
thors and Inventors the exclu-
sive Right to their respective
Writings and Discoveries. .. ."

Clause (8) is the source of federal
power over patents and copyrights. By
application of the supremacy clause
conflicting state law must yield. Clause
(3)is the source of federal authority for
a trademark registration system.
Therefore, although trademark regis-
tration is limited to interstate com-
merce, patents and copyrights are not.

Copvright law
(17 U.S.C.A. §§101-810

[Note: The following discussion re-
lates to the "New" Copyright Act of
1976 which became effective January
1, 1978, Section 301 of the Act abolishes
virtually all common law copyright,|

A. Who may practice
copyright law?

Anyone may practice copyright law,
but with each amendment to the Copy-
right Act this area of the law becomes
more complicated. Various areas of
copyright law — music, recordings,
movies, books, newspapers and televi-
sion — may require specialized knowl-
edge of the industry.

B. What should the general
practitioner know?

1. What is copyrightable

Section 102 of the Copyright Act de-
fines what is copyrightable in the fol-
lowing terms;

", . . original works of authorship
fixed in any tangible medium of ex-

/' 4
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pression . .. [including] the following
calegories:

a) literary works;

b} musical works . . .

¢) dramatic works . . .

d) pantomines and choreographic
works;

e pictorial, graphic and sculptu-
ral works:

i} motion pictures and other audio-
visual works; and

g) sound recordings.”

Thus, the type of works protected in-
clude nearly all manner of expression
provided they are “fixed in a tangible
medium of expression,”” That is, they
must be captured in some form that
provides them with a life that is of
“more than transitory duration.” It
also should be noted that the catego-
ries listed above include works whether
or not they are what most people
would consider works of art: commer-
cials, personal letters and, diaries, ar-
chitects plans and even the design on
fabric may be covered.

2. The scope of copyright
protection

{a) Copyright protection extends
only to the form of expression. Sec-
tion 102(b) provides as follows:

“In no case does copyright pro-
tection for an original work of
authorship extend to any idea,
procedure, process, system,
method of operation, concept,
principle, or discovery, regard:
less of the form in which it is
described, explained, illustrat-
ed, or embodied in such work.”

For example, an idea or invention can-
not be protected under copyright law
simply by describing it and copyright-
ing the description, In such a case all
that is protected is the description it-
self, not the underlying idea or inven-
tion. For example, if someone develops
a new device for catching mice and
describes the device in a copyrighted
article, the copyright prohibits others
from describing the device using the
same language, It does no! prohibit
others from making thedevice. (Only a
patent can do that.)

In the same vein, section 202
provides:

"Ownership of a copyright, or any of

the exclusive rights under a copy-
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right, is distinct from ownership of
any material object in which the
work is embodied. Transfer of own-
ershipof any material object . ., does
not of itself convey any rights in the
copyrighted work embodied in the
object, nor, in the absence of an
agreement, does transfer of owner-
ship of a copyright or of any exciu-
sive rights under a copyrighl convey
property rights in any material
object.”

In other words, purchase of a painting
does not convey any right to copy that
painting. Similarly, purchase of the
copyright in a painting does not convey
any right to the painting itself — not
even access toit tocopy it. The “thing”
and the copyright are twodistinct legal
entities.

(b) Copyright is comprised of a
number of conceptually distinct ex-
clusive rights which are listed in sec-
tion 106;

"“Subject to sections 107

through 118, the owner of copy-

right under this title has the

exclusive rights to do and to

authorize any of the following:

{1} toreproduce the copyright-
ed work . . .

(2) topreparederivative works
based upon the copyrighted
waork;

to distribute copies or pho-
norecords of the copyrighted
wark to the public. . .

in the case of literary, mus-
ical, dramatic, and choreo-
graphic works, pantomines,
and motion pictures and
other audiovisual works,
to perform the copyrighted
work publicly; and

(5) inthecaseof literary, mus-
ical, dramatic, and choreo-
graphic works, pantomines,
and pictorial, graphic, or
sculptural works, including
the individual images of a
motion picture or other
audiovisual work, todisplay
the copyrighted work pub-
licty."

(3

—

i4

Many of the terms that appear in sec-
tion 106 are defined terms, or have par-
ticular legal significance, but the over-
all thrust of section 106 is to raise a
copyright question whenever a copy-
righted work is copied or used publicly.

(c) There are exceptions tnlthc-
section 106 rights, These exceptions

THINK
STRUCTURE

When you have a personal injury case, THINK STRUCTURE.
That's right. Think structured setllement as an alternative 10 a
lump sum settlement and maximize the cash available for the
claimant at the lowest possible cost to the defendant, Call now for
ideas on what creative use of U.S. Treasury securities and
annuities can do for your settlement needs

Lamar Newton

Southern Structured Settlements, Inc.
1200 Bank for Savings Building
Birmingham, Alabama 35203
205-328-2666




appear in sections 107-118. The ex-
ceptions relate to fair use, use by li-
braries, sale or displayv of a particular
copy, certain non-profit or special per-
formances and displays, cable trans-
missions, ephemeral recordings, use-
ful items, sound recordings, compul-
sory licenses, juke boxes, compulters
and certain noncommercial broad-
casting. Possibly the most important,
and probably the mest misunderstood
exception is the Fair Use exception
(§107). Limited use of a copyrighted
work is allowed without permission
“for uses such as criticism, com-
ment, news reporting, teaching . . .,
scholarship, or research. .. ." These
purpoeses appear to, and in general
probably do, limit fair use to such
activities as teaching, research and
reporting. (However, in the Befamaz
case the supreme court applied the
fair use doctrine to non-commercial
time-shifting of programs for private
viewing.) Even if the purpose of the
use is permissible, the scopy of the
use is limited based on, infer alia;

“{1) the purpose and character
of the use ., ;

(2) the natureof the copyright-
ed work;
(3} theamount and substantial-

ity of the portion used . . .;
and

(4) the effect of the use upon
the potential market for or
value of the copyrighted
work."”

The underlying policy is that while one
should have the right accurately to
refer to a copyrighted work by citing
short portions of it, this should not be
an excuse for substantially appropriat-
ing its commercial value,

There are, incidentally, voluntary
guidelines for libraries and for educa-
tors. While these do not bind copyright
owners or users, they probably serve
as safe harbors since one can expect
courts to give them great weight in
defining uses that are clearly per-
missible,

3. What constitutes copyright
infringement

Section 501 of the Act provides that:

“Anyone who violates any of the
| Section 106] exclusive rights of the
copyright owner , .. is an infringer of
the copyright.”

Although infringement may occur as a
result of displaying or performing (us-
vally commercially) someone else's
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work, ordinarily infringement results
from copying. There is a two-part test
of such infringement: first, whether
there has been copying, and, second,
whether there has been an appropria-
tion. Unlike a patent, in which the
owner is given a monopoly on a partic-
ular device, copyright merely precludes
the act of taking another's work, Thus,
if two people, independently, compose
the same musical arrangement, each
may use it, and, in fact, each may copy-
right it and preclude others from copy-
ing from the copyright owner's work.
The protection is against copying, not
against independent creation.
Copying may be shown in either of
two ways: first, by direct proof, or, se-
cond, by a showing of access and sim-
ilarity. In many cases of commercial
infringement there will be documen-
tary or testimonial evidence that the
alleged infringer used the copyrighted
work as a model. There may even be an
admission the copyrighted work was
used as a model. Absent such a show-
ing, the second means of establishing
copying is to deduce it from a showing
the alleged copier had access to the
work and the alleged copy is too similar
to the original to be explained by mere
chance. Both access and similarity
must be shown. Access alone is not
enough if the works are sufficiently
dissimilar that they fail to support an
inference of copving, On the other
hand, nomatter how similar the works,
if the alleged copier did not have access
to the copyrighted work, he could not
have copied it, In practice the two ele-
ments of this test of copying probably
will interact. The stronger the show-
ing of access, the weaker may be the
showing of similarity, and vice versa.
Even though copying may be shown,
infringement is not established with-
put appropriation, Copyright protects
only expression. Others are free to
copy the underlying ideas, concepts,
etc. The test of appropriation is a lay
ohserver test, and mere paraphrase is
appropriation. On the other hand, one
15 free to study the works of others on,
for example, investing in commaodities,
and to write a book describing those
ideas. (The law of plagiarism may re-
guire proper attribution, but as long as
the expression of the other writers is
not appropriated there is no copyright

problem.) As an extension of this prin-
ciple, note one may attempt to produce
a copy of a painting, but be so unskilled
the “copy"” does not appropriate any-
thing of the expression of the original.

4. Who may obtain a copvright,
and how

The author of a work automatically
has a copyright in it: §201(a) provides
that “Copyright in a work protected
under this title vests initially in the
author or authors of the work. . . .”
And, he or she obtains that copyright
the moment the work is created: §302(a)
provides that "Copyright . . . subsists
from its [the work's] creation. . . ."

5. How the copyright may be
lost

(a) Transfer A non-exclusive
license touse a copyrighted work can
be granted orally. Such a non-exclu-
sive right does nof divest the original
owner of any rights, except, of course,
that the licensee as well as the copy-
right owner may use the copyrighted
work. The owner can be divested of
ownership only by “transfer.” Sec-
tion 204(a) specifies the requirements
for a valid transfer:

“Atransfer of copyright owner-
ship...is not valid unless an
instrument of conveyance, or a
note or memorandum of the
transfer, is in writing and
signed by the owner of the
rights conveyed or such owner's
duly authorized agent.”

That is, if there is no signed writing,
thereisnotra ngtfer{except. possibly,
of a non-exclusive license),

{b) Publication without notice. In
order to keep one's copyright, one
must either (1) refram from publish-
ing, or (2) publish only sith solice,
"Publication” is a term of art, so the
safest thing to do is put notice on all
copies, and especially those distrib-
uted 1o others.

6. What constitutes proper
copyright notice (§401)

Copyright notice is the word “copy-
right” or the symbol “&" (or the abbre-
viation “Copr.") followed by the year of
first publication and the name of the
copyright owner (author or transferee).
There are advantages to the use of the
copyright symbal, but it is somewhat
easier for a printing error to result in
defective notice where only the symbol
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is used. It may, therefore, be a good
idea to give notice in the following
form:

& Copyright 1985 Jane Jones
All Rights Reserved

One is faced with the question of pub-
lication date. This may not be a prob-
lem, since creation and publication
both may have occurred in the same
year. Though there are advantagestoa
later publication date, it is almost al-
ways preferable toerr on the side of too
early rather than too late a date. Notice
is defective and the copyright lost if the
year appearing in the notice is more
than one year after the date of actual
first publication. (Recall that “publica-
tion" is a term of art.)

The "All Rights Reserved" is not
necessary and is not a part of the no-
tice, but there are certain treaty ad-
vantages which could be relevant.

Copyright notice “'shall be affixed to
the copies in such a manner and loca-
tion as to give reasonable notice of the
claim of copynght. . . ." (§401) “Safe
harbors” are provided at 37 C.F.R.
§201.20. In the case of phonorecords
(this includes tapes) the notice is:

P 1985 Jane Jones
All rights reserved

Notice must be “placed on the surface
of the phonorecord, or on the phonorec-
ord label or container, in such a manner
and location as to give reasonable no-
tice of the claim of copyright.”

Nole that some errors or omissions of
notice are correclable. (§405-406)

7. Copyright registration not a
prerequisite to notice

Registration is permissive (§408).
Notice is required in order to preserve
one’s copyright after publication, but
registration is not. However, under the
Act the Library of Congress requires
deposit of copies of any copyrighted
and published work,

There are advantages Lo registra-
tion, chiefly:

{1) the certificate of registration is
prima facie evidence of the valid-
ity of the copyright (8410},

(2) registration must be obtained be-
fore an infringement suit may be
instituted, though one may sue
for infringements which pre-date
the registration (§411); and
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(3} registration makes available cer-
tain remedies not otherwise avail-
able (notably, statutory damages
which do not require proof of ac-
tual damage and award of attor-
ney fees) (§412).

8. How to register

{a) Theappropriate form for copy-
right registration may be obtained by
writing the Copyright Office, Library
of Congress, Washington, D.C. 20559,
or calling (202) 287-9100 and asking
for copyright forms. Be sure to des-
cribe the type of work since there are
different forms for different types of
work. Be sure lo give your return
address. (The street address of the
Copyright Office is: The Copyright
Office, Building No. 2, Crystal City
Mall, Jefferson Davis Highway, Ar-
lington, Virginia.)

(b} For help filling out the forms
onecan call (202) 287-8700 weekdays
between 8:30 a.m. and 5 p.m,, East-
ern time. (Calls to this number are
nearly always backed up.)

ic) Registration requires com-
pletion of the proper form, payment
of the §10 fee and (usually) two co-
pies of the work.

9. The duration of a copyright

The duration of a copyright is, in
general, the life of the author plus 50
years. Unless there are records to the
contrary at the Copyright Office, the
author is presumed to have died at
least 50 vears agoif either of the follow-
ing has occurred: (1) 75 years have ex-
pired since the work was first pub-
lished, or (2) 100 years have expired
since the work was created. To take
advantage of the presumption of death,
a certified report that there is norecord
of the author being alive less than 50
years ago must be obtained from the
Copyright Office. (§302)

10. Remedies available

Remedies available under the Act
are damages (§504), impoundment and
destruction of infringing items (§503)
and injunctive relief (§502). In addi-
tion. if the work was registered at the
time of the infringement, or within
three months of first publication (see
§412), then there are available the ad-
ditional remedies of statutory damages
(which do not require a showing of ac-
tual damage (§504{c]) and the award of
costs and attorney's fees (§505). Statu-

tory damages may range from $250 to
$10,000. Depending on culpability these
amounts may be reduced to not less
than $100 or enhanced to not more
than $50,000.

Willful infringement for commercial
advantage or private financial gain
alsois punishable criminally pursuant
to Section 506 of the act. Violations of
Section 506 are punishable by a fine of
up to $250,000 or imprisonment for not
more than five years, or both.

C. What should the general
practitioner handle?

A simple registration should not be a
problem for the general practitioner,
and clearly the general practitioner
should advise the client to affix notice
to the work. Beyond that, although
any attorney is free to practice copy-
right law, the question one should ask
is whether the work involved to be-
come proficient can be cost justified.
The Copyright Act is becoming in-
creasingly complex, and the industry
context makes the application of the
statute vary. If one does not expect to
have recurring copyright business, then
the cost of learning the intricacies and
interrelations of the Act probably does
not justify handling matters beyond
simple registrations. On theother hand,
if the cost can be justified, copyright
practice can be very exciting and can
lead to other business as some copy-
right clients incorporate, enter pub-
lishing or entertainment contracts, re-
quire tax and estate planning and so
on.

If the general practitioner chooses
not to develop a copyright practice,
how can he or she locate a copyright
attorney? There is no handy directory.
A firm with a substantial entertain-
ment law practice should have, or use,
a copyright lawyer; patent law firms
usually have a copyright group, or can
recommend someone.

D. A final caution

First, the foregoing discussion only
has touched on the highlights of a
complex area of the law. If a substan-
tial property (Star Wars, The Aulobio-
graphy of Bernard Goelz) is involved,
even a “simple” registration should
not be attempted without a thorough
understanding of the act.



Second, the foregoing discussion as-
sumes the work was created after the
Copyright Act of 1976 became effective
January 1, 1978. There are special
rules that may affect works created or
published before that date,

E. State criminal penalties for
theft of recordings

It is a felony under Alabama law
knowingly to transfer recorded sounds
with the intent to sell the article onto
which the sounds are transferred, or to
manufacture, distribute or wholesale
such articles, without the consent of
the owner (§13A-8-81). The criminal
penalties are from one to three years’'
imprisonment or up to a $25,000 fine,
or both, for the first offense, and from
three to ten years' imprisonment or up
toa $100,000 fine, or both, for any sub-
sequent offense (§13A-8-86). Civil
damages, including punitive damages,
alsoare provided (§13A-8-85). Whether
this statute is pre-empted by Section
301 of the Copyright Act of 1976 has
not been tested, but a similar Florida
statute was held pre-empted. Crow .
Wainwright, 720 F.2d 1224 (11th Cir.
1983), cert. denied, us.

105 S. Ct. 89 (1984)

A recent 1.5, Supreme Court deci-

sion, Dowlingv. U.S., U.5.
105 5.Ct. 3127 (1985), has held that the
National Stolen Property Act, 18 USC
2314, 15 inapplicable in hootleg record-
ing cases, leaving the Copyright Act
the appropriate criminal provision.

F. Computer chip protection

In November 1984, the President
signed into law the Semiconductor
Chip Protection Act of 1984, Pub. L.
98-620, For semiconductor chip pro-
ducts, if they are first commercially
exploited after November 8, 1984; if
their design, considered as a whole, is
not staple, familiar, or commonplace;
and if they are registered within two
years of first commercial exploitation,
then the owner of the mask work has
the exclusive right to reproduce the
work and to import or distribute semi-
conductor chips that embody the work.
Remedies include injunctive relief,
damages and profits. Reverse engineer-
ing, however, is permissible, and there
are provisions to protect innocent
purchasers, O
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Moving Toward Closure

I want us 1o bring to a conclusion as
many as possible of the varied and im-
portant tasks vour committee and task
force members already have under-
taken," stated Alabama State Bar
President James L. North in his first
report to the membership.

Twenty-one committees and task
forces have heeded that charge and
met over the last two months. Reports
of some of their activities follow.

Bar management and services

The Alabama Bar Direclory was
mailed to members in late September.
The first directory of its kind since
1973, the directory was compiled, pub-
lished and mailed without charge to
members and without bar funds. The
Desk Book Committee, cochaired
by Dorothy F. Norwood and Brenda
Smith Stedham, enlisted advertisers
and contributors to underwrite the
cost. The bar owes this committee its
thanks for a job well done. Please sup-
port their efforts by ordering extra co-
pies for your staff ($10 per copy, paya:
ble to The Alabama Bar Divectory, P.O.
Box 671, Montgomery, AL 36101).

Plans for the 1986 Midvear Meei-
ing of the bar are well under way, ac-
cording to committee chairman James
T. Sasser. The meeting will begin in
Montgomery, Wednesday and Thurs-
day, March 19 and 20, and continue in
Bermuda, Thursday through Monday,
March 20-24, CLE, committee meet-
ings and social activities will make up
Wednesday's and Thursday’s program.,
The Bermuda program will include a
CLE seminar and thus will be tax de-
ductible. Places are limited, and the
cost will be $600 to 700,

Forty-five bar members had joined
the proposed Litigation Section by
late September. Chairman Tennent
Lee encourages all trial lawyers, plain-
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tiffs’ and defendants’ alike, to consider
becoming charter members of this im-

portant new group.

Public service

The Alabama State Bar, through its
Indigent Defense Committee, has
received an American Bar Association
grant, The funds are being used to im-
plement a program to recruit and train
volunteer counsel to represent indi-
gent death-row inmates whose law-
yers have withdrawn from their cases
after unsuccessful direct appeals. The
program is spearheaded by a special
committee of civil lawyers, Douglas
Arant, chairman. Project director is
Dennis M. Balske, Indigent Defense
Committee chairman. The first train-
ing session will be conducted December
12 in Mobile. The session is free and
will provide approximately 7.0 CLE
credits, Chief Judge John Godbold,
United States Court of Appeals for the
11th Circuit, will present the "Clar-
ence Darrow Award” to a lawver or
lawyers who have provided volunteer
services to indigent capital defendants.

As requested by the Task Force on
Alternative Methods of Dispute
Resolution, the board of commis-
sioners has endorsed the concept of a
uniform arbitration act. The board is
expected to adopt a proposed act at its
November meeting and authorize its
introduction in the next session of the
Alabama legislature.

Local bar associations should note
that the board approved the concept of
mediation centers for minor disputes
and authorized the task force to assist
in development of local programs. In-
terested associations may obtain assis-
tance by calling or writing mediation
subcommitiee chairman Rodney A,
Max, 2125 Morris Avenue, Birming-
ham, Alabama 35203, telephone 328

5760, The subcommittee has developed
resources and expertise which will
prove valuable in local efforts.

Focus on the profession

The American Bar Association’s
“Model Rules of Professional Conduct™
are under study by the Permanent
Code Commission. The commission
is working closely with the ABA's spe-
cial counsel on the model rules, It
planned to complete the first phase of
its study by late October 1985.

In the face of Zauderer v. Office of
Disciplingry Counsel of the Supreme
Court of Olio, 1056 5.Ct. 2265 (1985),
the Task Force on Lawyer Adver-
tising and Solicitation has redrafted
proposed rules for consideration by the
Supreme Court of Alabama. Those
rules have been submitted to the board
of commissioners for study, approval
and transmittal to the court. The task
force alsoconsidered several other LS.
Supreme Court cases in preparation
for the drafting project and utilized ex-
tensive commentaries developed by the
ABA to accompany its model rules of
professional conduct, MLP O
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g | ecent
sDecisions

by
John M. Milling, Jr.,
and David B. Byrne, Jr.

Recent Decisions of the
Supreme Court of
Alabama—Civil

Executors and

administrators . ..

section 43-8-198 ‘initial

pleading’ defined

Eugenia Kaller, ele. v. James R. Rig-
don, 19 ABR 3364 (August 30, 1985) —
In this case, the court was asked to
consider whether a motion to transfer
a will contest filed by the proponent
without support of a responsive answer
can serve as a4 proponent’s “initial
pleading” for purposes of §43-8-198,
Code of Alabama 1975. The supreme
court said no. The proponent submit-
ted the will for probate. The same day,
Kaller filed a contest to the will. The
proponent filed several papers during
the ensuing months but never filed an
answer. Shortly before the case was to
be tried, the proponent filed a motion to
transfer the contest to circuit court.
The motion was granted, and Kaller
filed a motion to remand to probate
court for lack of jurisdiction. Both mo-
tions were denied, and this appeal
followed.

Section 43-8-198, supra, provides that
the probate court must transfer the
contest “upon . ..demand . .. made in
writing at the time of the initial plead-
ing. . .." Therefore, the demand must
be made when the movant files his in-
itial pleading. The supreme court looked
at Rule 7, ARCP, and determined that a
“Motion to Transfer” is not a “plead-
ing.”" In the context of this case, the

proponent’s “initial pleading” for pur-
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poses of §43-8-198, is his answer. In
this case, there was no answer and,
consequently, the circuit court did not
have jurisdiction.

Insurance ...
duty to defend may continue
even though policy limits
are tendered

Guy Allen Samply, Jr., etal. v. Inleg-
rity Insurance Company, 19 ABR 3268
(August 30, 1985) — In a case of first
impression in Alabama, the supreme
court was asked to consider whether
an insurer is relieved of its obligation
todefend its insured by paying the pol-
icy limits into court. Integrity wrote a
£10,000-20,000 policy insuring Samply.
The policy provided that the “duty to
settle or defend ends when our limit of
liability for this coverage has been ex-
hausted." Samply was in an accident
and was sued. Integrity commenced
the defense and subsequently filed a
declaratory judgment action seeking
permission to pay its limits into court
and to be relieved of further defense

obligations. The trial court ruled in fa-
vor of Integrity. The supreme court
reversed.

The parties agreed that there is a
split of authority among the jurisdic-
tions over this issue. However, the ma-
jority opinion is that the insurer is ab-
solved of its duty to defend only after
(1) it had either settled with the plain-
tiff for its policy limits, or (2) the insu-
rance claimant had obtained a judg
ment equal to or exceeding those limits
or (3)it had obtained the consent of the
insured. The supreme court followed
the majority view which reasoned that
the courts' concern was that by simply
tendering the limits, the insurer would
avoid all the burdens of defense. The
defense of suits by the insurer is a val-
uable right of the insured for which he
pays and to which he is entitled. The
insurer may not pay relatively low lim-
its into court and abandon the insured
simply because the cost of defense and
appeal may be formidable.

Qil, gas and mineral leases . ..
‘Mother Hubbard’ clause
valid
John J. Whiltehead, et al v. J.B. John-

stem, ef al., 19 ABR 1115 (March 15,

1985) — In a case of initial impression

in Alabama, the supreme court consi-

dered the validity and application of a

“eover-all” or "Mother Hubbard " clause

contained in an oil, gas and mineral

lease. The clause provided that in addi-
tion toland described therein, the lease
also covers all contiguous, adjacent or
adjoining land owned or claimed by the
lessor by “limitation, prescription, pos-
session, reversion or unrecorded in-
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strument.” Cain, the lessor, leased five
acres to Johnston. Cain also claimed
ownership of an additional one-acre
adjoining strip of land by adverse pos-
session. Cain subsequently leased the
one-acre sirip to another party, and
Johnston claimed an interest in the
strip by virtue of the Mother Hubbard
clause. The trial court awarded the
strip of land to Johnston by virtue of
the clause. The supreme court affirmed
the trial court.

Although there were no Alabama
authorities in point, other jurisdictions
have given limited application to these
clauses to "cure minor defects in des-
criptions and to close up gaps, wedges
and omitted strips.” The clause is in-
tended to apply only to small tracts of
land adjacent to specifically described
land, but inadvertently omitted small
tracts of land which were said to con-
stitute a part of a larger described
tract.

Privilege tax,
section 40-17-174 ...
“wholesale” and “retail”
sales defined

Ex parte: Zewen Marine Supply, Inc.,
¢l al. (State of Alabama v. Zewen Ma-
rine Supply, Inc.), 19 ABR 2817 (July
19, 1985) — In this case, the court was
asked to determine the meaning of the
term “wholesale” as used in §40-17-
174, Code of Alabama 1975, the privi-
lege tax statute for fuel oil sellers. The

statute levies a privilege tax on “each
firm . . . selling fuel oils at wholesale,
that is tosay in quantities of 25 gallons
or more. . .." The court of appeals held
that petitioners were subject to the
tax, i.e., they sold at “wholesale™ be-
cause they sold in quantities of 25 gal-
lons or more. Petitioners argued that
the quantity of the sale should not con-
trol and that they sell exclusively at
“retail” because they sell lo wltimaie
consumers of the fuel oils,

The supreme court agreed with the
petitioners and stated that even if
“wholesale” originally only meant sales
in large quantity, its meaning has now
come to include the concept such sales
are usually sales for resale, not sales to
ultimate consumers. The supreme
court also noted the sales tax statutes
preserve the distinction between sales
for resale and those for consumption
and that it would be anomalous to
treat the same sales differently de-
pending merely on the tax statute. The
supreme court noted any ambiguity in
a taxing statute is to be resolved in
favor of the taxpayer.

Torts ...
city immune from suit for
failure to provide police
protection

Johm M. Calogrides v. Cily of Mobile,
19 ABR 3133 (August 23, 1985) — Cal-
ogrides was assaulted by a group of
teenage males while attending a fire-

works display sponsored in part by the
City of Mobile. Eighty-two police offic-
ers were assigned to the fireworks dis-
play. The suit alleged that the city neg-
ligently failed to provide adequate se-
curity. The trial court granted the
city's motion for summary judgment,
and plaintiff appealed.

This precise question had not been
decided by Alabama's Supreme Court,
although the court earlier had an-
nounced a general immunity rule for
cities "in those narrow areas of go-
vernmental activity essential to the
well-being of the governed, where the
imposition of liability could be reason-
ably calculated to matenially thwart
the city's legitimate efforts to provide
. . . public services.” In this case, the
supreme court stated the immumty
extends to matters involving “public
health, safety and [the| general welfare
of its citizens. . . ." The immunity in-
cludes the alleged failure of the city to
provide adequate police protection.
Quoting from New York authorities,
the court noted the amount of police
protection is limited by the resources
of the city and by a considered legisla-
tive-executive decision as to how those
resources may be deployed.

Venue...
may a foreign corporation be
sued in a county where it
does no business?

Ex parte; Burford Equipment Com-
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pany (Burford Equipment Company v.
Tony Myrich, et al), 19 ABR 2737 (July
12, 1985) — Burford Equipment Com-
pany sold a skidder to Myrick. Burford
financed the sale and took a security
interest in the skidder and assigned its
interest to CIT. Myrick defaulted, and
Burford sued Myrick and CIT in Mont-
gomery County seeking a declaration
of its rights under the contract. Myrick
is a resident of Butler County and filed
a motion to change venue to Butler
County. The trial court granted the
motion, and Burford filed this petition
for writ of mandamus to vacate the
transfer on thegrounds that CIT wasa
foreign corporation qualified in Ala-
bama but which did no business by
agent in Butler County.

The supreme court denied the writ
and stated the trial court did not abuse
its discretion in determining that CIT
was not a “material” defendant and
that, therefore, the venue provisions
relative to individual defendants, not
those of foreign corporations, governed
this action and made venue proper in
Butler County. The supreme court
reasoned that since CIT might have
been joined as a plaintiff or might have
been dismissed without prejudice be-
cause of §6-6.227, Code of Alabama
1975, in which case Butler County
would have been the correct venue, the
joining of CIT as a defendant should
not defeat the otherwise proper venue
of “material” defendants, especially
where the interest of Burford and CIT
are substantially the same.

Recent Decisions of the
Supreme Court of
Alabama—Criminal

New standard required for
preserving instructional
error

Ex Parte Curry, 471 502d 476 (Ala.
1984), reh. den, April 1985 — The
standard set forth in Allen v, Slale, 414
So.2d 989 (Ala. Crim. App. 1981) and
Temporary Rule 14, Alabama Rules of
Criminal Procedure, abolish the old
rule which provided for an “automatic
exception” for refusal to give requested
jury charges. The proper procedure to
preserve error on appeal is delineated
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in Temporary Rule 14, Alabama Rules
of Criminal Procedure, which reads in
pertinent part as follows:

“No party may assign as error the
Court's giving or failing to give a
wrilten instruction or the giving of
an erroneous, misleading, incomplete,
or otherwise improper oral charge,
unless he objects therelo before the jury
relives to considor ifs verdicl staling the
ground to which he objects and the
grounds of kis objection. "

Accordingly, if the trial judge marks
a written requested instruction “re-
fused,” then defense counsel would
have been placed on notice that the
charge was not going to be given, and
at this point his failure to object to the
refusal would constitute a waiver.

The Curry case ultimately was rev-
ersed notwithstanding the defense
counsel's failure to comply with Tem-
porary Rule 14 because the unanimous
verdict charge is so fundamental to the
rights of the defendant that the court's
failure to charge on that requirement
necessarily must be prejudicial.

“Good time’ revocation
mandates full due process
hearing

Hawkins v, Stale, 19 ABR 2730 (Au-
gust 23, 1985) — An inmate may not be
deprived of “good time" benefits with-
out being accorded at least some modi-
cum of due process at his disciplinary
hearing. £x Parte Bland, 441 So.2d 122
{Ala. 1983) In order to satisfy the due
process requirements in a prison disci-
plinary proceeding which could result
in the revocation of “good time” bene-
fits, the inmate must be provided with
advance written notice of the charges
against him and a written statement of
the evidence relied upon and the rea-
sons for the actions. Walfv. MeDonnell,
418 U.5.539(1974); Williams v. Davis,
386 So.2d 415 (Ala. 1980)

In Williams v. Davis, supra, the Su-
preme Court of Alabama held that due
process reguired an inmate be allowed
to introduce witnesses and produce
documentary evidence unless the at-
tendance of such witnesses or the pro-
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duction of such documentary evidence
would be unduly hazardous to institu-
tional safety or correctional goals. How-
ever, the due process standard enun-
ciated in Williams is flexible and must
be utilized by the courts to balance the
interest of the inmate in avoiding the
loss of his good time benefits against
the interest of the prison in institu-
tional safety and correctional goals.

Lesser included offense . . .
when to charge

Stork v. State, 19 ABR 2678 (July 3,
1985) — In Stork, the sole issue before
the supreme court was whether a per-
son who denied committing an offense
with which she is charged is neverthe-
less entitled to a jury instruction on a
lesser included offense supported by
the evidence,

The defendant was charged with as-
sault in the first degree, and the trial
court charged the jury on assault in
the first and second degrees, but re-
fused the defendant's request tocharge
on assault in the third degree. The jury
found the defendant guilty of assault
in the second degree.

Justice Maddox, writing for a un-
animous court, held the defendant has
the right to request instructions based
upon any material hyvpothesis which
the evidence in his favor tends toestab-
lish. In this case, one view of the facts
was that the defendant was involved
in fighting with the victim, which
would have justified a charge on the
lesser included offense of third degree
assault.

In reversing, the court followed its
earlier decision in Ex parte Chavers,
361 So.2d 1106 (Ala. 1978):

"An individual accused of the greater
offense has the right to have the
court charge on the lesser offenses
included in the indictment, when
there is a reasonable theory from the
evidence supporting his position.
Fulghum v. State, 291 Ala, 71, 277
So.2d 886 (1973). A court may prop-
erly refuse to charge on lesser in-
cluded offenses only (1) when it is
clear to the judicial mind that there
is no evidence tending to bring the
offense within the definition of the
lesser offense, or (2} when the re-
quested charge would have the ten
deqs:y to mislead or confuse the jury.
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Juvenile record . ..
proper impeachment

Lynn v. State, 19 ABR 2687 (July 3,
1985) — Lynn was a death penalty
case. Prior to calling Strong (an admit-
ted accomplice to the crime) to testify,
the prosecution made an oral motion in
limine which was argued in chambers
outside the presence of the jury. The
maotion requested that counsel for the
defendant be precluded from an in-
quiry into Strong's juvenile record.
The trial court granted the motion
stating such evidence was not admiss-
ible for impeachment purposes and in-
structed Lynn's lawyer not to mention
Strong's juvenile record in any way.
The supreme court reversed and held
on independent state grounds (Ala.
Const. 1901, Art. I, § 6; Code of Ala-
bama 1975, § 12-21-137), that the de-
fendant's right to a thorough and sift-
Ing cross-examination was unduly
hampered by the trial court's granting
of the state's motion. Mr. Justice Jones
reasoned as follows:

"It is not an overstatement to as-
sert that Strong's testimony con-
tributed to this Defendant's being
sentenced to the electric chair. In ex-
change for his sworn statement,
shifting the bulk of the blame for the
homicide away from himself and on
to Defendant Lynn, Strong was of-
fered, and he received, a thirty-year
sentence for the non-capital offense
of burglary. Because of their rela-
tionship in the joint commission of
this horrible crime and the over
whelming weight of Strong's testi-
mony against Lynn, constitutional con-
siderations mandate that the Defend
ant not be restricted in his cross-
examination of Strong as toany matters
of probaty of worth,”

Ultimately, the supreme court held
“that the rules of fair play as contem-
plated by the constitutional guarantee
of witness confrontation and as im-
plemented by statute, place in the de-
fendant’s arsenal the right to subject
that witness and his credibility, which
j——

necessarily includes his potential bias
and self-interest to cross-examination,
including the use of his juvenile record.”

Representative of
co-defendants. ..
conflict of interest

Paradise v. State, 19 ABR 3168 (Au-
gust 23, 1985) — In August 1973, two
Atmore prison farm inmates, Ollie
Adams and John Wesley, were killed,
The grand jury returned an indict-
ment against Paradise for the first de-
gree murder of Ollie Adams, By separ-
ateindictment, the grand jury charged
Paradise’s accomplice and co-defendant,
Issac Hood, with the first degree mur-
der of John Wesley. Paradise and Hood
had the same counsel appointed to re-
present them. Subsequently, Paradise
filed a pro se petition for writ of coram
nobis, alleging his Sixth Amend-
ment right to effective assistance of
counsel was violated. The writ was
denied without a hearing by the trial
court. Paradise appealed, and the court
of criminal appeals affirmed without
opinion. The supreme court, in a un-
animous decision, reversed,

Paradise asserted his Sixth Amend-
ment right to adequate counsel was
denied when his appointed counsel re-
presented him despite a conflict of in-
terest because of counsel’s representa-
tion of his co-defendant. Under the
doctrine established in Cuyler v, Sulli-
van, 446 U5, 335 (1980), the petitioner
must show a potential conflict of inter-
est amounts to a constitutional viola-
tion, i.e., he must show a conflict of
interest which adversely affects his
lawyer's performance. In support of
his writ, Paradise filed an affidavit
which asserted that his lawyer ar-
ranged Hood's plea bargain, which in-
cluded the requirement that Hood tes-
tify against Paradise in the event of a
capital offense trial. If true, such a con-
flict would clearly constitute a Sixth
Amendment violation of due process.

O

Start getting readly . . .
for the 1986 Midyear Conference
March 19 and 20!

—_——— e

November 1985



Black Attorneys

Stand Up
And Be Counted

The National Bar Association
Is Launching A Historic
Nationwide Census

Of Black Attorneys
September 1 through October 31, 1985,

Bv calling the Census Hotline, 1-800-232-0111,
yvou will:

* Become a part of a computer-based network of
over 11,000 black lawyers in 50 states.

¢ Receive a complimentary subscription to the
NBA Bulletin which covers topics and issues of
interest to you.

* Receive an invitation to be listed in the first
National NBA Membership Directory, an in-
valuable networking tool for today’s black at-
torney.

Be Counted With Your
Colleagues Across The
Country And Across Town
By Calling Today!

1-800-232-0111

Census Sponsors

Anhewser-Busch Companies Hatwes Group

Purger King Corporation Mead Data Central
Cheyiler Corporation Mabil D4 Corporatlon
Clorx Corporation Prudential Foundation

Founded in 1925, the National Bar Association (NBA) is the
mation’s oldest and largest organization consisting primarily of black
arorneys,

The MNational Bar Association, Inc., 1773 T Street, N.W. Washington, D.C. 20009

wie b sREe




Opinions of the General Counsel

by

William H. Morrow, Jr.

QUESTION:

“Does a lawyer have a duty to report all unprivi-
leged knowledge of conduct of another lawyer which
he believes clearly to be in violation of a Disciplinary
Rule when the other lawyer is opposing counselin a
pending matter?"”

ANSWER:

A lawyer has a duty to report to a tribunal or authority
empowered to investigate or act upon such violation all
unprivileged knowledge of conduct of any lawyer he be-
lieves clearly to be in violation of a Disciplinary Rule, and
the fact that the other lawyer is opposing counsel in a
pending matter does not relieve him of his duty. However, it
is unethical for a lawyer to threaten to present to the proper
tribunal or authority the violation of a Disciplinary Rule by
another lawyer solely to obtain an advantage in a pending
matter.

DISCUSSION:
Ethical Consideration 1-4 in pertinent part provides:

“Theintegrity of the profession can be maintained
anly if conduet of lawyers in vialation of the Disci-
plinary Rules is brought to the attention of the
proper officials. A lawyer should reveal voluntarily
to those officials all unprivileged knowledge of
conduct of lawyers which he believes clearfy 1o be
in violation of the Disciplinary Rules.” (emphasis
added)

Disciplinary Rule 1-102(AX1) provides:

“{A) A lawyer shall not:
(1) Violate a Disciplinary Rule.”

Disciplinary Rule 1-103(A) provides:

“(A) Alawyer ing unprivileged knowledge
of a violation of DR 1-102 shall report such knowl-

edge toa tribunal or other authority empowered to
investigate or act upon such violation.”

Although the language of DR 1-103(A) appears to be clear
and unambiguous, we have received at least one request for
a formal opinion and several informal inquiries concerning
the question posed herein.

The reluctance on the part of lawyers to report incidences
of professional misconduct by other lawyers was a special
concern to the ABA Special Committee on Evaluation of
Disciplinary Enforcement headed by Justice Clark. The
report of this committee contains the following:

EE

“Although lawyers and judges have the necessary
background to evaluate the conduct of attorneys
and are far better equipped than laymen to recog-
nize violations of professional standards, relatively
few complaints are submitted todisciplinary agen-
cies by members of the profession. This fact has
been cited as a major problem by nearly every
disciplinary agency in the United States surveyed
by this Commiltee.

LI

*If individual attorneys and judges shirk that re-
sponsibility permitting wrongdoers in their midst
to escape disciplinary action unless the circum-
stances are reported by laymen, the public may
conclude that “self-policing’ is in reality "self-pro-
tection.” The failure of attorneys and judges to
report instances of misconduct, while undoubtedly
the result of the almost universal reluctance to
inform, hampers effective enforcement and does a
disservice to the bench, the bar and the public.

“The existence and proposed use of sanctions, to-
gether with a restatement of the obligations of
lawyers and judges, should be emphasized in bar
publications.”



The case of Estates Theatres, Inc. v. Columbia Pictures
Industries, Inc. et al., 345 F. Supp. 93 (S.D.N.Y. 1972),
United States v. Gopman, 531 Fed. 2d 262 (5th Cir. 1976) and
Kevliketal. v. Goldstein et al., 724 Fed. 2d 844 (1st Cir. 1984),
involved motions for disqualification of opposing counsel
because of alleged conflicts of interests. However, the opin-
ions in each case specifically refer to DR 1-103(A) and dis-
cuss the obligation of an attorney to report unethical con-

duct of an opposing attorney to the appropriate authorities.
In Estates Theatres, Inc., the court stated:

*%®

“"When the propriety of professional conduct is
questioned, any member of the Bar who is aware of
the facts which give rise to the issue is duty bound
to present the matter to the proper forum, and a
tribunal to whose attention an alleged violation is
brought is similarly duty bound to determine if
there is any merit to the charge.”

In the Gopman case the court cited the Estates Theatres
case with approval and observed:

LR R

"When an attorney discovers a possible ethical vio-
lation concerning a matter before a court, he is not
only authorized but isin fact obligated to bring the
problem to that court's attention. See Estales Thea
fres, Inc. v. Columbia Pictures Industries, Inc., 345
F. Supp. 93, 98 (S.D.N.Y. 1972), Nor is there any
reason why this duty should not operate when, as
in the present case, a lawyer is directing the court's
attention to the conduct of opposing counsel. In
fact, a lawyer's adversary will often be in the best
position to discover unethical behavior.”

The opinion in the Kevlik case contains the following:

“The Model Code of Professional Responsibility,
DR 1-103(A) clearly requires that an attorney come
forward if he has knowledge of an actual or poten-
tial violation of a Disciplinary Rule: ‘A lawyer pos-
sessing unprivileged knowledge of a violation of
DR 1-102 shall report such knowledge to a tribunal
or other authority empowered to investigate or act
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upon such violation.' It is evident that the disquali-
fication motion, although in the name of the plain-
tiffs, was actually brought by Attorney Gardner."”

The Committee on Ethics and Professional Responsibil-
ity of the American Bar Association in Informal Opinion
1379 (1976) held that if a lawyer only suspects opposing
counsel of misconduct, the lawyer has no duty to report
under DR 1-103(A). Specifically, the committee held that an
attorney has no duty to report opposing counsel’s potential
conflict of interest if a conflict has not clearly materialized
in the course of the litigation.

Although a lawyer does have a duty to report all unprivi-
leged knowledge of conduct of another attorney which he
believes clearly to be in violation of a Disciplinary Rule
when the other lawyer is opposing counsel in a pending
matter, we believe that for an attorney to threaten to report
a violation of a Disciplinary Rule by an opposing counsel ina
pending matter, unless opposing counsel concedes to cer-
tain demands in a pending matter, would constitute unethi-
cal conduct. Although DR 7-105(A) deals with “criminal
charges” and provides “A lawyer shall not present, partici-
pate in presenting, or threaten to present criminal charges
solely to obtain an advantage in a civil matter,” we believe
that by analogy this DR is relevant and an attorney threat-
ening to present to an appropriate authority a violation of a
Disciplinary Rule solely toobtain an advantage in a pending
matter would constitute unethical conduct in violation of
DR 1-102(A)5) and (6) and perhaps other provisions of the
Code of Frofessional Responsibility, O
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In Memoriam

Fune Maury
Howard

Fontaine M. Howard died March 20,
1985, following a massive stroke on
that date. He was 76 years of age and

had been a member of the Alabama
State Bar and the Montgomery County
Bar for more than 40 years.

He was a native of Mulberry, Ala-
bama, receiving his early education in
the public schools of Autauga County.
He graduated from Birmingham South-
ern College in 1929, receiving his legal
education at the University of Ala-
bama Law School, Jones Law Institute,
from which he graduated in 1938, and
Harvard University following World
War II, where he did graduate work in
income, estate and gift taxation.

Druring the 1930s, following his gra-
duation from Birmingham Southern,
Fontaine taught history and mathe-
matics and was an assistant athletic
coach at Montgomery's Cloverdale
Junior High School. There are people
today who refer to him as “Coach”
Howard. With his quiet and reticent
manner, such is hard for some to un-
derstand, but not the writer, for when

chips were down, | have never known
a more determined and resolute person,

The following are only a few of Fon-
taine's many contributions to his pro-
fession and to mankind:

Fontaine was president of the Mont-
gomery County Bar Association in
1959. He served as chairman of the
Montgomery Estate Planning Council,
chairman of the Alabama Federal Tax
Committee, member of the Alabama
Lawyers Advisory Board, president of
Montgomery Jaycees, chairman of the
Montgomery County Education Study
Committee, president of the 1973 Mont-
gomery Area United Appeal and presi-
dent of the Montgomery Kiwanis Club
in 1970-71, He further served as chair-
man of the Board of Stewards of the
First Methodist Church of Montgom-
ery, was a Sunday school teacher there
for nearly 40 years and was generally
active in the Alabama-West Florida
Conference of the United Methodist




Church. At the time of his death and
since 1971, Fontaine was a member of
the Board of Trustees of Birmingham
Southern College.

In the World War Il vears, Fontaine
served as an officer in the United
States Navy. Just before he left for ser-
vice (i seems like vesterday), this wri-
ter helped him close his law office in
the Bell Building. Taking over his un-
completed files, correspondence, etc.
was an exasperating experience, but,
as always, Fontaine's pleasant sense of
humor and smile came through to
make 1t easier when he saud, “You
know, I'm beginning to believe it is
harder 1o close a law office than it s to
open one,”

During the war years in England,
Fontaine met Janet (Jan) E. Poole, a
‘Wren' in the British navy. Their court-
ship continued after the war when Jan
was stationed at the British Embassy
in Washington. They were married
November 22, 1946, and thereafter had
two children: Jennifer, now an execu-
tive in a business consultant firm in
Atlanta, and Richard F., now a Boston
lawyer.

Fontaine and this writer formed a
partnership to practice law in August
of 1947. For many years and until the
firm got larger, we did not have a writ-
ten agreement. Upon our starting our
practice together, we took our wives
out to dinner at the old Blue Moon Inn
in Montgomery to celebrate the occa-
sion, At this dinner, Jan announced she
was pregnant, Years later, when Fon-
taine and I tried to remember how long
we had been partners, his answer
would be Ricky's (Richard F.) age plus
nine months, so much like him and our
J8 yearsof nodisagreement as partners,

Fontaine was a “scholar and a gen-
tleman,” and everyone who was fortu
nate enough to have had any contac!
with him has to be a better person be-
cause of that experience, He was loved
and respected by all who knew him,
especially the people in his law firm,
from the employees to each of his
partners.

In the March 26, 1985, issue of the
“Kiwanis Builder,” a publication of
the Montgomery Kiwanis Club, an ar-
ticleon Fontaine's death appropriately
closed with the following words of Ro-
bert W, Service:

The Alabama Lawyer

“Master, [I've filled my contract,
wrought in Thy many lands: not by
my sins wilt Thou judge me, but by
the work of my hands, Master, I've
done Thy bidding, and the light is
low in the West, and the long, long
shift isover ... Master, I've earned it
— rest.”

Jack L. Capell
(This memorial appears courtesy of the
Montgomery County Bar Association.)

Charles William
Nolen

Judge Charles W. Nolen of Fayette
died September 7. He was 58.

Survivors include his wife, Mrs.
Louise B. Nolen of Fayette; two sons,
Charles W. Nolen, Ir., Tuscaloosa, and
Steven M. Nolen, Fayette; four daugh-
ters, Deborah N, Bynum, Favette;
Teresa N. Price, Sulligent; Candy N.
Hocutt, Tuscaloosa; and Faith N. And-
erson, Birmingham; five brothers,
Wilbur B. Nolen, Jr., Montgomery; De-
Forest M. Nolen, Ashland; retired Navy
Cmdr. Dan R. Nolen; Jack M. Nolen of
Fayette; and Jean W. Nolen of Ashford;
five granddaughters; and other rela-
tives.

Judge Nolen, a native of Ashland,
graduated from the University of Ala-
bama School of Law in 1949 and was
admitted to the Alabama Bar, He wasa
member of the Alabama State Bar, the
Fayette Bar Association, the American
Bar Association, Alabama Trial Lawy-
ers Association, the Charles Basker
ville Masonic Lodge, the Farrah Law
Society and the Alabama Commerce
Executive Society.

He was a member of the First United
Methodist Church of Fayette, where
he had served as teacher of the Adult
Friendship Class since 1949. He was
appointed judge of Fayette County in
June 1951 and served until May 1963.
In 1975 he began serving as a member
of the Livingston University Board of
Trustees.

(This memorial appears courtesy of
The Tuscaloosa News.)
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RECONSTRUCTION INVESTIGATION
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EXPERT WITNESS
COURT CONSULTANT
WRONGFUL CHARGE
PROPER PARTY LIABILITY
PHILIP W. STUART, P.E.
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By way of introducson, we're SOUTHEASTERN
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deprmitions

® Jsrch on drugs and proceduns,
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Disciplinary Report

Private Reprimand

e On July 24, 1985, a lawyer was privately repri-
manded for having violated DR 1-102(AX6), [conduct
adversely reflecting on fitness to practice law}, and DR
7-102(AX5), [knowingly making a false statement of law
ar fact], by having agreed to represent the plaintiff in a
civil suit for a specific fee, but subsequently, after the
suit was settled, having told his client that there wasa
state law providing that his fee would be one-third of
the recovery in the case, though he knew that there was
no such law. [ASB No. 83-183]

Public Censure

® Anniston lawyer Thomas M. Semmes was cen-
sured on June 7, 1985, for having willfully neglected a
legal matter entrusted to him, in violation of DR 6-
101(A), Code of Professional Responsibility of the Ala-
bama State Bar, by having undertaken to represent the
estates of Lewis Dewitt Marlowe and Annie Elese Mar-
lowe, both of whom died without leaving wills, and by
having accepted from the administrator of the estates
$89.50 in mid-April 1982, to be paid to the Probate Court
of Calhoun County as court costs in the estates, but
then having failed to pay the court costs to the Probate
Court until December 2, 1983, after the administrator
of the estates had filed a complaint against Mr. Semmes
with the Alabama State Bar. [83-507 & 83-529)

Suspensions
® Atmore lawyer Joseph R. Tucker was sus-

pended, effective September 15, 1985, for failure to
comply with the Mandatory Continuing Legal Educa-
tion requirement of the Alabama State Bar.

Etowah County lawyer Kenneth Wyatt Gilchrist
was suspended from the practice of law in the State of
Alabama for a period of five years, effective November
15, 1985, as a result of his having pleaded guilty in
Etowah County Circuit Court to the crime of Third
Degree Theft on April 15, 1985, and under the require-
ment of the Rules of Disciplinary Enforcement of the
Alabama State Bar that any lawyer convicted of a crime
involving moral turpitude must be disbarred or sus-
pended. [84-673]

Disbarments

e J, Massey Relfe, Jr., of Birmingham, was dis-
barred, effective September 30, 1985, pursuant to his
Consent to Disbarment that was filed before the Disci-
plinary Board of the Alabama State Bar on July 29,
1985, under Rule 15, Rules of Disciplinary Enforcement
of the Alabama State Bar, [83-175, 83-498, 83-578 &
84-09]

® Birmingham lawyer Tom L. Larkin was dis-
barred from the practice of law in the State of Alabama,
effective October 7, 1985, under Rule 14, Rules of Disci-
plinary Enforcement, based upon his June 6, 1985, fel-
ony conviction in the United States District Court for
the Northern District of Georgia, Atlanta Division.
[ASB No. 85.39]

A Partnership of Love and Care

For over 120 years, the Presbyterian Home for Children has served children and families in need. During this time Alabama attornevs
have been very important partners in this Christian work with children and their families,

The needs of today's children and families are more complex than in the past and so the expertise and philosophy of the Presbyterian
I_-Ic:me_ for Children has expanded and grown to meet those needs. One need, however, does not change, and that is the need for
financial resources to sustain this work for the future.

The tax laws for your clients are in a constant state of flux but in many cases a mutual benefit will accrue to them as well as the
Presbyterian Home, particularly in the area of wills, bequests, and estate planning. Remember, too, gifts to this agency during your
client's lifetime can provide your client with significant tax advantages.

We at the Presbyterian Home for Children stand ready to help you and your clients in ways that will mutually benefit them as well as
children and families over the next 120 years.

Contact: Benjamin S. Booth, President ® Preshyterian Home for Children
P. O. Drawer 577 ® Talladega, Alabama 35160
205/362-2114
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services

EXAMINATION OF QUESTIONED
Documents: Handwriting, typewriting
and related examinations. Internationally
court-gqualified expert witness. Diplomate,
American Board of Forensic Document
Examiners. Member: American Society of
Questioned Document Examiners, the In-
ternational Association for ldentification,
the British Forensic Science Society and
the National Association of Criminal De-
fense Lawyers, Retired Chief Document
Examiner, USA Cl Laboratories. Hans
Mayer Gidion, 218 Merrymont Drive, Au-
gusta, Georgia 30907, (404) B60-4267,

FORENSIC ENGINEERING Services:
Accident reconstruction, seatbelts, me-
chanical failures, slip and fall. Registered
Mechanical Engineer serving Alabama,
Mississippi, Georgia and Florida. Rates
and references upon reguest. Charter
Member — National Academy of Forensic
Engineers. James D). Anderson, Ir., P.E.,
9663 Hollowbrook Circle, Pensacola, Flor-
ida 32514, (904) 478-8208,

KRAMER DETECTIVE Agency: Li-
censed and bonded agents. A complete in-
vestigative agency specializing in domes-
tic, eriminal, industrial, civil, surveil-
lance, accident and insurance, back-
ground check, missing persons and child
custody matters. Call Ron Kramer, pri-
vate investigator, 4631 26th Street East,
Tuscaloosa, 556-6053.

LEGAL RESEARCH HELP: Attorney
with seven years' experience in legal re-
search/writing. Access to University of

Alabama and Cumberland libraries, West-

law available. Prompt deadline service.
$35hour. Sarah Kathrn Farnell, 112
Moore Building, Montgomery, Alabama
36101, Phone 277.7937, No representation
is miade about the qualily of the fegal servi:
ces fo be performed or the expertise of the
ferwever performing such services,

The Alabarna Lauyer

Glassified
(@Vﬂt iCC‘S

LEGAL RESEARCH AND writing
services: Licensed attorney, B.A. in Eng-
lish, Law Review associate editor, former
federal district court clerk, former Ala-
bama Supreme Court clerk. Four years'
experience. Prompt deadline service. West-
law available. Rate $35/hour. Irene
Grubbs, 205-988-8521 (local call for
greater Birmingham). No representation is
made aboul the quality of the legal services
to be performed or the expertise of the law-
yer performing sueh services.

miscellancous

FOR SALE: IBM System 23 Data Mas-
ter Computer, Make inquiries to P.O. Box
2263, Tuscaloosa, Alabama 35403, Phone
(205) 759-1226,

LAW BOOK DONATIONS needed!
Jones Law School at Faulkner University
in Montgomery needs legal books, jour-
nals, etc. Pickup can be arranged. Contact
Kay Newman, 5345 Atlanta Highway,
Montgomery, Alabama 361934601 or call
(205) 272-5820, ext. 147 (1-800-824-4527 in
Alabama). Acknowledgment will be made
for tax purposes,

SAEE EU—EIH&
I.ESED*LMH BOOKS

® West ® Lawyers Coop ® Harrison
® Matthew Bender » Callaghan ® Others
WE BUY — SELL — TRADE
Law Book Exchange
P. 0. Box 17073
Jacksonville, FL. 32216
1-800-325-6012

THE
ALABAMA LAWYER
CLASSIFIEDS

All requests for classified ad
placement must be submitted
typewritten and are subject to
approval, Alabama State Bar
members are not charged for
classified notices up to two in-
sertions per calendar year, ex-
cept for “position wanted” or
“position offered” listings,
which are at the regular rate.
Nonmember advertisers must
pay in advance and will re-
ceive a complimentary copy of
The Alabama Lawver in which
their advertisement is pub-
lished. Additional copies are
$3.00 plus postage.

RATES:

Members: No charge

Nonmembers: $35 per insertion
of fifty (50) words or less

$.50 per additional word

DEADLINES:

Classified copy and payment
must be received no later than
the first day of the month prior
to publication date, with no
exceptions,

MAILING:

Send classified advertising
copy and your check, made out
to The Alabama Lawyer, to:

Alabama Lawyer Classifieds
c/0 Margaret Dubberley
P.O. Box 4156

Montgomery, AL 36101




books for sale

FOR SALE: Alabama Digest; Southern
Reporter 1 & 2; Federal Reporter 1 & 2;
Federal Supplement: F.R.D: US, Led 1 &
2; Am Jur 2d, Am Jur Legal Forms 2d;
ALR 2 3, 4 & Federal; Williston on Con-
tracts 3d, complete tax library, For all
your law book needs: The Lawbook Ex-
change, Ltd., buys & sells, 135 W. 20th
Street, New York, New York 10001, (212)
SO4-4341,

FOR SALE: Words & Phrases, $200
OBO. Contact Wendell Morgan, P.O. Box
1900-C, Montgomery, Alabama 36197 or
phone (205) 263-6441,

FOR SALE: Complete set of Alabama
reported cases, including Alabama Re-
ports: Southern Reporter: Southern Re-
porter, Second Series, to date; Alabama
Digest; Corpus Juris Secundum; United
States Supreme Court Reporter; United
States Supreme Court Digest; Shephard
Reporter, complete, with some additional
volumes, being a complete library. Also
an Abstract Plant, since | desire to retire
as soon as this library can be disposed of.
All of my library is up to date, Call or
write Hugh Reed, Jr., 120 S, River Street,
Centre, Alabama 35960, Phone number
Monday through Friday, (205) 9275252,

FOR SALE: Alabama Digest, new 1985,
$1,295. Call Edwin B. Jeakle at 766-7706
or write 321 Flurnoy, Florence, Alabama
35630,

FOR SALE: Law books (excellent condi-
tion, bargain prices): ALR 3d Vol, 1-100;
ALR 4th Vol. 1-23; ALR 2d Later Case
Service; Quick Index for ALR 1st through
4th. Call or write |. Forrest Hinton, 643
Magazine Street, New Orleans, Louisiana
70130, Phone (504) 586-1200,

FOR SALE: Criminal Defense Tech-
niques, Vol 1, 1A, 2.6, Index Tables; De-
fense of Narcotics Cases, Vol. 1, 2, by Da-
vid Bernheim, 1984; Defense of Drunk
Driving Cases, 3rd Ed., Vol. 1-3, by Ri-
chard Erwin, et al; Defense of Drunk
Driving Cases, 1963, ed. by Richard Er-
win; The Prosecution and Defense of
Criminal Conspiracy Cases, 1984, by Paul
Marcus; Larson's Workmen's Compensa-
tion, Desk Ed., Vol. 1, 2, by Arthur Lar-
son, Bender's Forms of Interrogatories,
Vol. 1-13, ed. by Kolish and Parnell; 1981-
84 SMU Products Liability Institute, ed.
by Walkowsak; Southeast Transaction
Guide, Fla., Ga., Ala., 1984: Vol. 14 Busi-
ness Ethics; Vol, 5-8 Estate Planning; Vol,
9-12 Commercial; Vol. 13-16 Real Estate;
Vol. 17-19 Personal; and Index; Collier
Pamphlet Editions; 1974 Bankruptcy Act
and Rules, Parts 1, 2, by Herzog, King,
Lauke; 1975 Bankruptcy Act and Rules,
two volumes, by Herzog, King, Lauke;
and 1979 Bankruptey Rules, two vol. Part

2, by Maoller, King; Collier on Bankruptey,

ldth ed., Vol. 1, 1A, 2, 24, 3 (parts 1, 2),
3A,4,4A, B 5, 6(parts 1,2),6A,7.7TA, &
10, 11, 114, 12, 13, 13A, 14, 144, 15, Ta-
ble of Cases, Index; Collier Bankruptey
Cases, 2d series, Vol. 1-12, Cumulative
Index; Collier on Bankruptcy, 15th ed.,

ed. by King; Vol. 1-7, Index, Appendix 1-3;
Collier on Bankruptcy pamphlet, Rules of
the United States Bankruptcy Appellate
Panel of the Ninth Circuit; Collier on
Bankruptcy, paperback, 15th ed., Preli-
minary draft of proposed Bankruptcy
Rules and Official Bankruptcy Forms;
Collier Bankruptey Practice Guide, pa:
perback; Collier Bankruptcy Manuals:
2nd ed., Vol. 1, 1A, B, 2, 2A, 3, by Herzog
and King, et al; and 3rd ed., Vol. 1-3, ed.
by King; Collier Bankruptey Practice
Gruide, Vol. 1-6, Appendix, ed. by Herzog
and King; 1974 Collier Pamphlet Edition,
Bankruptey Act and Rules, by Herzog,
King and Lauke; 1979 Collier Pamphlet
Edition, Bankruptcy Code, Parts 2, 3, by
Herzog and King; 1971 Collier Pamphlet
Edition, Bankruptcy Rules, Parts 2, 3, by
Herzog and King: Collier on Bankrupicy,
Special Supplement, Text of Bankruptey
Tax Act of 1981 with House and Senate
Reports, ed. by King: Collier Forms Man-
ual, 2nd Ed., 1978, Yol. 1, 2, by Ryan and
Maoller, et al; Alabama Workmen's Com-
pensation with Forms, 1962, by Williams;
Occupational Safety and Health Act
(OSHA), Vol. 1, 2, by Hogan and Hogan,
1979; Bender's Federal Practice Forms,
Vaol. 4A, 1978 and 1979, by Frumer and
Hall; 1973 Handbook for Trustees and
Heceivers in Bankrupicy, by Paskay; 1978
Handbook for Trustees and Receivers in
Bankruptcy, by Paskay; and Supplement
to 1978 Handbook for Trustees and Re-
ceivers in Bankruptey, by Paskay. Con-
tact Crownover & Black, P.O, Box 2507,
Tuscaloosa, Alabama 35403, Phone
349.1727.

CALL

DEDE HARBIN 205-263-0054
2094 MYRTLEWOOD DRIVE MONTGOMERY, AL 36111

| AM SEARCHING FOR YOU
IN MONTGOMERY
COUNTY % STATE * FEDERAL

UNIFORM COMMERCIAL CODE » SEARCHES ¢ FILINGS » TAX LIENS
CORPORATE TRANSACTIONS = ARTICLES = CERTIFICATES » REGISTERED AGENT
COURTHOUSES » PUBLIC SAFETY » VEHICLE REGISTRATION » FRANCHISE TAX

FOR QUICK EFFICIENT COURTEOUS DOCUMENT RETRIEVAL
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BIRMINGHAM PUBLISHING COMPANY

130 South 19th Street
Birmingham, Alabama 35233
Telephone: 205/251-5113
Contact: Harold Fulton, Vice President
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“Only one

federal law source
helps you find cases
easily with
alphabetical indexes
to annotations.

Only one.”

Only United States Code An-
notated helps you find casesfast
with detailed alphabetical ff

to the Motes of Decisions, THasge
carefully developed indexeshigh-
light key words and phrases sa
you can easily pinpoint cases cov-
ering parlicular subjecl -"'d'&‘r

5

The easy-to-use alphabetic
arrangement is far superi@s
non-alphabetical arrange
which are hard to follow

Tits

Your West Sales Representative

will demonsirate to you
other reasons why LUSCA is the
leading federal statute source

Contacl your West Sales Repre-

ll"l__'u |-|l|=-"| :i'|.Ii

sentative loaay, or write 1o: Wesl
Publishing Company, P.O. Box
64526, St. Paul, MN 55164-0526

USGA, of course |

Call 1-800-328-9352
(or 612-228-2973)

The Alabama

P.O. Box 4156
Montgomery, AL 36101
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Alphabelical Indexes 1o Notes of Decisions

neip you locale cases on your subject
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Motes of Declslons
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Amendment 117

Time of vislatlan as controlling

il —An

fienerally 1-20

Abuse of discretlon, resvlew

Salmlaslbllity aof evidencs
Criminal proceedings
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