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“At Union Bank,
we work hard to
earn your trust.”

—Henry A. Leslie
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discuss any business, linancial or administrative aspect
of the services we provide.
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COMPLETE COVERAGE IN ONE CONVENIENT VOLUME

Alabama
Criminal Code

1986 EDITION

Alabama Criminal Code, 1956 TABLE OF CONTENTS
Edition cl._mlflinﬁ T?ﬂe 13A of the CTnde of Ch.1 ‘General Proviacns
Alabama in its entirety. In convenient Ch. 2 Principles of Criminal Liability
softbound format, this reference includes Ch. 3 Defenses
all statutory amendments through the Ch. 4 Inchoate Crimes
1986 session of the legislature. Ch. 5 Punishments and Sentences

. . ; Ch. 6 Offenses Involving Danger to the

Fully indexed, it also provides Piasn
annotations to all relevant cases through Ch. 7 Offenses Involving Damage to and
May 1, 1986. Intrusion Upon Property

Ch. 8 Offenses Involving Theft
Ch. 9 Forgery and Fraudulent Practices
Ch. 10 Offenses Against Public Administration

$21 50* Ch. 11 Offenses Against Public Order and
i Safety

Appx. 700 pages, durable softbound Ch. 12 Offenses Against Public Health and

© 1986, The Michie Company Morals

*Plus shipping. handling and sales tax where applicable. Ch. 13 Offenses Against the Family

Ch. 14 Miscellaneous Offenses
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MICHIE COMPANY
E@f’ —
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FOR CUSTOMER SERVICE CONTACT:
JAMES R. SHROYER
P.O. BOX 346, WILSONVILLE, ALABAMA 35186
(205) 326-9899

OR CALL TOLL-FREE 1-800-446-3410
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President’s Page

Oitentimes bar presidents, com-
missioners and committee chair-
men are so harried with problems and
what seems to be a never-ending series
of minor crises, catastrophes and dilem-
mas that we fail 1o realize or appreciate
the good things, the successes of the Ala-
bama State Bar.

In August | attended the National Con-
ference of Bar Presidents and the South-
ern Conference of Bar Presidents held in
conjunction with the annual meeting of
the American Bar Association in New
York. In a word, when compared to other
state bars, the Alabama State Bar is in
great shape,

This freedom from institutional illness
is due to a very long history of devoted
service to the Alabama State Bar by a
large number of people, and this happy
situation is something for which I claim no personal credit.
Let me explain some of the problems we do not have,

In 1875 the Alabama State Bar became the nation's first
state bar association to adopt a Code of Professional
Responsibility, These ethical rules were used as the basis
for first canons promulgated by the American Bar Associa-
tion, This national leadership in bar activities has remained
unchanged and unbroken for more than 100 years, and
it is something we occasionally need to recall and of which
we can be proud, The disciplinary process used in Ala-
bama is considered a model for other states today. Al-
though we constantly are trying to “fine tune” the process,
we are head and shoulders above most other jurisdictions.

In the areas of communication and member response,
no other state bar in America has a membership respond-
ing as quickly to surveys and questionnaires or with a
greater degree of input than the membership of the state
bar. Our outside experts were astounded at the percent-
age of response to the recent Feasibility Study and ques-
tionnaire on the formation of a lawyers’ mutual insurance
company. Most state bars are pleased if ten percent of their
membership responds to a survey; in Alabama, it is not
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unusual for 40 to 60 percent of the
lawyers to respond.

An additional problem with which we
are not afflicted is polarization. The
membership of the Alabama State Bar is
not as polarized as the membership of
other state bars which seem to have de-
fense lawyer—trial lawyer and metropol-
itan vs, rural domination troubles. We are
quite fortunate Alabama lawyers are still
lawyers first and not “hyphenated.” More-
over, in some states it is difficult to deter-
mine who the bar is because several have
two bars, usually designated as “The
State Bar of . .. " and “The bar of the
State of . ., . " Usually one association
has some strictly limited official function
and the other a broader social function.
The net result of this organizational dich-
otomy is a diffusion of energy and re-
sources of both organizations.

From a financial standpoint, the state bar certainly is not
wealthy, but it does have adequate funding to fulfill the
essential core of its responsibilities. The state bars of some
larger states depend entirely on voluntary contributions
from their members to maintain service and quasi-judicial
functions. Again, the self-taxation method of bar financ-
ing in our state is by far the best method to insure ade-
quate performance levels from year to year.

| firmly believe the Alabama State Bar discharges its offi-
cial functions in character and fitness investigations, bar
examinations, continuing legal education, discipline and
legislation better than any other state. The responsibilities
and duties of the Alabama State Bar are administered
directly by the bar itself. In most jurisdictions, these duties
and responsibilities are administered directly by a state
supreme court or through a number of fragmented,
specially-constructed boards, panels and commissions re-
quiring general appropriations from various state
legislatures. Thus, these suffer from at least some degree
of interference from special interest groups, and most
operate in the general political arena, In Alabama, we have
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operate in the general political arena. In
Alabama, we have a blend of authority,
both from the judicial and legislative
branches of government, and historical-
ly we have been very fortunate to have
had, in general terms, the cooperation
and aid of the executive branch of the
government.

No bar in this nation can be successful
without a highly competent, permanent,
professional staff. The staff of the Ala-
bama State Bar is acknowledged to be
ane of the finest in the LLS. It is refreshing
to hear the compliments and accolades

Editorial

Professional etiquette,
Mobile style

(The views expressed here are those of
the author and not necessarily those of
the bar, its officers or members.)

I still have a list of lawyers in Mohile
who will not return a telephone call. |
discovered another last month. Do you
suppose | should identify them, or are
they already known in the bar?

There are a lot more lawyers | can get
only through a secretary. | suppose that
is all right, because if all calls for the busy
lawyer go directly to the lawyer from the
switchboard, he could be kept busy,
answering the phone, | will make a note
of that, and some day | will make all the
callers for me go through not only the
switchboard operator, but also my
secretary. This will interrupt her work ter-
ribly, but | will thus get in line with the
rest of the Mobile lawyers.

But one thing | will not take is to
disclose to the secretary what | want to
talk to her boss about. | am making a list
of secretaries who seek to get this from
me before | can speak to her boss. |
usually answer that | want to know if he
wants a million dollars from me, or some
other flippant remark, and then have the
secretary tell me her boss isout ... .|
speak ugly to those secretaries. She

The Alabama Lawyer

given to the staff concerning general ad-
ministration of bar activities, computeri-
zation, discipline, admissions and pub-
lications, Our professional staff members
have very respected roles in the various
ABA conferences on these subjects. We
can and should be immensely proud of
this fact. Typically, my conversations with
other state bar presidents would begin
with their making the statement, “We are
having this problem in our state, and we
have heard that you do not have that in
Alabama. How do you handle it?"
The answer is that many people in this

knows when her phone rings whether or
not her boss is there. Well, why doesn't
she say so, rather than seek to invade my
privacy, and then inform me he isn't in?
| do have a list of those secretaries,
Then, there are the lawyers whose
secretaries call me, and when | admit that
she has me, she then asks me to wait for
her hoss, who then seems to amble up

state care about their state bar. For the
last one hundred years or more, many
very talented and able people have made
a sacrifice to their profession for the bet-
terment of this bar, the State of Alabama
and the general public whom we serve,
That quality of character and profession-
alism is still alive in Alabama, and those
bar leaders and members five, 15, 20 and
50 years ago must be given the credit for
where we are today. The challenge now
before us is to preserve this heritage.
]
—William D. Scruggs, Jr.

to the phone and ask me whao | am, and
then engages me in conversation. | think

I will start doing that. It will make
everyone realize how considerate | am
of my time.

s there no cure for this? | think | will
speak to the Grievance Committee about
it. n

—]. E. Thornton

L[] Estate planning

[ Estate settlement

[ Marital dissolutions

[] Recapitalizations

CJ Employee stock
ownership plans

Introduce

Your Clients
to a

Valuable Service.

Refer them to Business Valuation Services for expert deter-
minagdon of far marker value of businesses, and financal
analysis and consultation in cases of:

Contact Dr. John H. Davis, I11
4 Office Park Circle # Suite 304 ® Birmingham, Alabama 35223
P.O. Box 7633 A * Birmingh
(205) 870-1026

[J Bankruptcy
proceedings

[l Mergers or acquisitions

[} Buy-sell agreements

[] Dissident stockholder
suits

am, Alabama 35253
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Executive Director’s Repo

Do you measure up?—a freshman’s yardstick

he father of a freshman law student

recently shared a letter he had writ-

ten to his son on his first day in law
school, He asked my thoughts on its con-
tent. | found it to be full of advice, com-
mon sense, affection and challenge. | ob-
tained his permission to share parts with
VoL,

The letter gave evidence of a good re-
lationship, parental respect and pride in
the son's accomplishments and goals. It
was written on a day | recall as one of
anxiety, doubt and ultimate bewilder-
ment. | know it had to be a welcomed
communique upon its receipt.

In addition to urging the son to heed
well the oriemation advice, the father
reminded him, “What habits you form
and what hard work you do this first
month will set the stage for the first
semester, this year, and all your three
years,” Implicit was the view these
habits should guide his legal career,

It was the businessman-father's de-
scription of the “market place” in which
he worked every day—and the many
lawyers with whom he worked—that
placed a challenge before his lawyer-
aspirant son | found to be a worthy stan-
dard of measure,

“Some (lawyers) are good—some are
better—and some are the best. | can tell
you, without exception, which ones
are the best and most successful—they
are always the ones that ‘do their
homework.” When they make their
presentations, they are well-prepared,

Thiry have a broad spectrum of know-
ledge, because they take the time and
put out the effort 1o know “what's go-
ing on.” They are polished gentlemen,
well groomed, and are honorable men,
Jim, I'm not ‘putting you on’—I1 know
this for a fact,

“Now why am | telling yvou this?
Here is why. There are many lawyers
in the ‘market place’ today. Some are
successful and some are just hanging
on. The best way | can explain this to
you is ‘people’s choice.” After all, they
pay the bill . . . . In simple language,
you will not be successful if you are
going to be simply ‘a lawyer.” You
have got 1o be a good one and there
is no better place 1o start than right
now—where you are.

“San, if you will notice, I'm not giv-
ing you advice on when to study,
where to study, how much to study,
You are a man now and if you can’l
discipline yoursell with these habits,
then you've gol no business being a
lawyer.

“One of the most important attri-
brutes you will have, next to knowledge
of law, Is character....It is not
something you put on and off. It is
something deeply ingrained within
you.,.a man of chamacter is one
whom others can count on because he
is truthful, of good report, loves and
respects his fellow man, and is always
pressing to obtain the good and worth-
while things of this life. He does not
advance by stepping on his fellow
man, but does honest, hard work for
what he accumulates,”

This father discussed the spiritual
foundations upon which his son could

HAMNER

build. He also reminded his son
... you can't make it on hamburgers
and pizza and Coke. Ulcers and nerves
will surely do you in.”

The letter concludes, “We love you
very much, Give it your best shot and
you will be OK.—Much love, Dad"

This father acknowledged that his
son’s first day in law school was the
culmination of earlier school years and
freely admitted not knowing all that had
gone on in his son’s mind in preparation
for his big challenge, but that he knew
“it didn't just happen.” He acknow-
ledged the son had worked hard and
planned. He expressed pride in his son,
the freshman. | can’t help but believe his
son, the lawyer, will make him equally
proud., &

—Reginald T. Hamner
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About Members, Among Firms

ABOUT MEMBERS
Steven M. Nolen is pleased to an-
nounce the opening of his office at 14

Court Square, Fayette, Alabama
35555. Phone (205) 932-5204.
=

). Edmund Odum, Jr., is pleased to
announce the relocation of his offices
to Suite 624 of the Brown-Marx Tower
at the cormer of First Avenue, North,
and 20th Street, Birmingham, Ala-
bama 35203. Phone (205) 252-9734.

[ ]

George M. Van Tassel, Jr., of the
Birmingham firm of Sadler, Sullivan,
Sharp & Stutts, PC, was elected to the
executive committee of the National
Association of Railroad Trial Counsel
at the association’s recent annual
convention,

Van Tassel previously served as
chairman of the association’s occupa-
tional disease claims committee and
co-authored a booklet on the topic,

A University of Alabama graduate,
Van Tassel received his bachelor’s
degree in 1969 and law degree in
1972,

AMONG FIRMS
The law firm of Gaines & Cleckler,
PC, announces Michael H. Cleckler
has left the firm to prepare for the Epis-
copal ministry. The firm takes pleasure
in announcing Robert B. Barnett, Jr.,
has become a member of the firm,
which will continue the practice of
law under the name Gaines, Gaines
& Barnett, PC. The firm also is
pleased to announce Tommy E. Tuck-
er, formerly assistant LS. attorney,
Birmingham, now is associated with
the firm. Offices are located at 127
Morth Street, Talladega, Alabama
35160. Phone (205) 362-2386.
|
]. Vernon Patrick, Jr., & Associates,
PC, is pleased to announce Alexander

S. Lacy, formerly vice president, sec-
retary and attorney for Energen Corpo-
ration, Alabama Gas Corporation and
their subsidiaries, has become
associated with the firm and after Oct-
ober 1, 1986, the firm will be known
as Patrick & Lacy, PC. Offices are af
1201 Financial Center, Birmingham,
Alabama 35203. Phone (205) 323-
5665.

|

The law firm of Blacksher, Menefee

& Stein has opened an office in
Birmingham on the fifth floor of the
Title Building, 300 21st Street, Morth,
35203. Phone (205) 322-7300 or 7313.

||

Jerry R. Barksdale and James D.

Moffatt of 212 South Marion Street,
Athens, Alabama, take pleasure in an-
nouncing the opening of a second of-
fice located at 203 East Side Square,
Huntsville, Alabama 35801.

L

Shores & Booker is pleased to
announce Michael R. ©’'Donnell and
Byron A. Lassiter have become asso-
ciates of the firm, with ©@'Donnell in
Birmingham and Lassiter in Fairhope.
Office addresses are 2157 14th Ave-
nue, South, Birmingham, Alabama
35205, and 21 South Section Street,
PO. Box 995 Fairhope, Alabama
36533,

B

The firm of Johnston & Johnston
and Christopher G. Hume, 1,
formerly a member of the firm of
Hume & Sullivan, announce their
formation of a partnership under the
firm name of Johnston, Hume & John-
ston, with offices located in The
Bayport Building, 5 Dauphin Street,
Mobile, Alabama 36602; the mailing
address of the firm i1s PO, Box 550,
Mobile, Alabama 36601. Phone (205)
432-1811.

| |

Albert J. Tully and James A. Philips
announce their association under the
name of Tully and Philips, 1110
Mantlimar Place, Suite 870, P0. Box
81437, Mobile, Alabama 36689,
Phone (205) 344-2814.

5

Daniel A. Pike, PC, attorney-at-law,
is pleased to announce Glenn L, Da-
vidson, formerly assistant state
attorney general for the State of Ala-
bama, has become a member of the
staff, and the firm continues general
practice of law at its new location, 962
Dauphin Street, Mobile, Alabama
36604. Phone (205] 432-2620.

|

Patrick M. Sigler is pleased to
announce the association of Stephen
C. Moore and the relocation of the
Law Offices of Patrick M. Sigler, PC,
to the Riverview Plaza Office Tower,
Suite 709, 63 South Royal Street, Mo-
bile, Alabama 36602. Phone (205)
438-2482,

| |

David L. Hirsch, attorney-at-law,
PC, announces the association of
Vincent W, Roses, |r., as an associate
member of the firm. Roses has been
a trial attorney with the Equal Employ-
ment Opportunity Commission and is
a graduate of Cumberland School of
Law.

i

J. William Lewis, Guy V. Martin, E
Gerald Burnett and David 5. Dunkle
are pleased to announce the forma-
tion of a professional corporation for
the practice of law under the name of
Lewis, Martin, Burnett & Dunkle,
with offices at 1900 SouthTrust Tower,
Birmingham, Alabama 35203. Phone
(205) 322-8000.

53]
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Offering and Objecting

by Jerome A. Hoffman
and William A. Schroeder

Evidence may take the form of either
oral testimony or langibles (i.e., writings,
depictions or objects). As the character-
istics of these two kinds of evidence dif-
fer, so the procedures for offering them
differ. However, as a general proposition,
the trial court has broad discretion in all
evidentiary matters, State v. Askew; 455
S0. 2d 36, 37 (Ala. Crim. App. 1984), in-
tluding the discovery phase of the trial,
Hancock v. City of Montgomery, 428 So.
2d 29, 33 (Ala. 1983). In particular, the
decision to admit a particular item of
evidence rests largely in the discretion of
the trial court whose ruling will not be
disturbed on appeal, absent a gross
abuse of discretion, see Raines v
Williams, 397 So. 2d 86, B8 (Ala. 1981),
Similarly, it is within the discretion of the
trial judge to allow the withdrawal of evi-
dence, Harrell v State, 470 So. 2d 1303,
1306 (Ala. Crim. App. 1984) affd, Ex
parte Harrell, 470 So. 2d 1309 (Ala.), cen.
denied, 106 5. Ct. 269 (1985).

Offering evidence

A. Oral testimony=A proponent offers
oral testimony by calling a witness to the
witness stand, causing him to be swom
in and asking questions evoking oral tes-
timony. If an opponent objects that the
proffered witness should not be allowed
or required to testify at all, or a certain
guestion should be stricken and no an-
swer permitied, the proponent must, un-
der prescribed circumstances and in a
prescribed manner, “make an ofier of
proaf” That is, the proponent must reveal
to the court and for the record the sub-
stance of the testimony to be elicited
from the challenged witness or the re-
sponse he expects the witness would
make to the challenged question, Mc-
Donald’s Corp. v. Grissom, 402 So. 2d
953, 956 (Ala. 1981); Turner v. State, 473
So. 2d 639, 642 (Ala. Crim. App. 1985),
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In addition, unless it is quite clear from
the question and context, the proponent
also must show the evidence offered |s
relevant, Bessemer Executive Aviation
Inc. v. Barnett, 469 So. 2d 1283, 1284-85
{Ala. 1985).

If the proponent fails to make an offer
of proof, he may suffer one or bath of the
following adverse consequences. First,
the trial judge may persist in ruling a
solicited testimonial answer inad-
missible, whereas he might have changed
his mind if fully apprised of its con-
tent and purpose. Second, when the trial
judge has sustained an opponent’s objec-
tion and the proponent fails to get an of-
fer of proof into the trial record, an ap-
pellate court usually will decline to
review the trial judge's ruling on the
ground that the propanent-appellant has
not shown the ruling, even if erroneous,
to have caused harm. See Allstate Ins, Co.
v. Portis, 472 So. 2d 997, 1000 (Ala.
1985).

These propositions seem 1o be con-
tradicted by section 12-21-139 of the
Alabama Code, which reads as follows:

In the examination of witnesses and
the introduction of evidence, it shall
not be necessary (o state or disclose 1o
the court the substance of the antici-
pated answer of the witness or of the
evidence sought to be introduced by
the question in order to put the coun
in error in its ruling on objection to the
question unless the court requests that
counsel disclose 1o the court the evi-
dence sought by the question.

Furthermore, certain Alabama cases have
said that an offer of proof need not be
made to preserve error on appeal if the
response the witness would have made
is obwious from the question and the con-
text, Cherry v. Hill, 283 Ala. 74, 214 So.
2d 427, 430 (1968) Nonetheless, in a
criminal case a party has a constitutional
right to make an offer of proof, see Ex
parte Fields, 382 So. 2d 598, 599 {(Ala.
19800, and, in a civil case, Rule 43(c) of

the Alabama Rules of Civil Procedure
provides for the making of such an offer.

For the following reasons, the careful
practitioner will make an offer of prooi
virtually whenever an objection has been
sustained against him, First, the Alabama
Supreme Court has effectively read sec-
tion 12-21-139 out of the Code. In Strick-
ling v. Whiteside, 242 Ala. 29, 4 So. 2d
416 (1941), for example, the court said:

It Is necessary in order to review a
trial court's ruling sustaining objection
to a question which does not on its face
show what is the expected answer, that
attention be called to the proposed an-
swer and show that such answer would
be relevant evidence, notwithstanding
section 445, Title 7, Code of 1940 [now
section 12-21-139].

Cases both before and since are in ac-
cord, see, eg., McDonalds Corp. w
Crissom, 402 So. 2d 953, 956 (Ala. 1981);
Alaga Coach Line v. McCarroll, 227 Ala,
686, 151 50. 834, B35-36 (1933).

Second, the court has not always
agreed with the proponents’ judgment
that the answer expected was obvious
from the question asked. See, eg.,
MeDonald’s Corp. v. Grissom, 402 So. 2d
853, 956 (Ala. 1981). Thus, proponents
who have thought no offer of proof nec-
essary to preserve error too often have
learned on appeal that they were wrong.
The preventive medicine for such termi-
nal disappointment is to suppose that lit-
tle, if anything, will be obvious to the
justices on appeal and make one's offers
of proof accordingly,

A party making an offer of proof must
state the purpose for which the chal-
lenged proof is offered, particularly if
such proof is admissible for one purpose
but inadmissible for another, or admissi-
ble against one opponent but not against
another. When offered proof is admissi-
ble for one purpose but inadmissible for
another, the trial court may exclude it
upon general objection to the whole, see
Archer v. Sibley, 201 Ala. 495, 78 So0. 849,
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850 (1981), unless the proponent offers
it expressly for the admissible purpose,
Carrett v. State, 268 Ala. 299, 105 So. 2d
541, 546 (1985).

When offered proof is admissible
against one opponent but inadmissible
against another, the trial court may ex-
clude it upon general objection, unless
the proponent offers it expressly against
the opponent against whom it is admissi-

The Alabama Lawyer

ble, see Kriewitz v. Savoy Heating & Air
Conditioning Co., 396 So. 2d 49, 51-52
(Ala. 1981). Likewise, when only part of
offered proof is admissible, the trial court
may exclude it all upon general objec-
tion, Vickery v Baggett, 20 Ala. 143, 144,
101 50, 102, 104, revid on other grounds,
21 Ala. 610, 101 So. 104 (1924), unless
the proponent excises the admissible part
and offers it alone, see Banner Welders,

Inc. v. Knighton, 425 So. 2d 441, 447
(Ala. 1982).

On the other hand, the trial judge also
may admit the offered proof over general
objection in each of the situations
described, see Pickett v. State, 456 So.
2d 330, 334 (Ala. Crim. App. 1982), cert.
denied, 456 So. 2d 330 (Ala. 1983);
Walker v. Jones, 33 Ala. App. 348, 34 So.
2d 608, 613 (1947) (on rehearing), and if
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he does the party disadvantaged thereby
should request a limiting instruction, see
Sims v. Struthers, 267 Ala. 80, 100 So. 2d
23, 27-28 (1957).

Whether a trial judge admits or ex-
cludes evidence that is admissible only
for a limited purpose or only against a
limited number of opponents, he gener-
ally will not be reversed on appeal. Car-
rett v. State, 268 Ala. 299, 105 So. 2d 541,
546 (1958) This permissive but perhaps
necessary general rule of judicial review
reinforces the distribution of responsi-
bility and motive power thought essential
to the proper and effective operation of
the adversary system. Beneath its shadow,
neither proponents nor opponents can
put the trial court in error by failing to
discharge the duties of an adversary ad-
vocate, and thus, both proponents and
opponents are relieved of this temptation
to induce or perpetuate error as a hedge
against defeat at trial.

B. Tangible evidence—A proponent of-
fers a tangible item of evidence as
follows. First, a “foundation must be laid”
for the writing, depiction or object to be
offered. That is, a tangible item of evi-
dence, with rare exceptions, must be
authenticated by oral testimony that the
itemn is what the proponent claims it to
be. This foundational oral testimony will
be offered in the manner generally
described for aral testimony. The witness
who gives it often will have other testi-
mony to give as well, although he occa-
sionally will have been called solely to
authenticate the proffered tangible.
When this foundational step has been
taken, the proponent completes his of-
fer of the tangible item by showing it to
the opponent and presenting it to the trial
judge with words indicating that he wish-
es the item, as identified and marked by
the clerk, admitted into evidence. Al-
though it is wise to observe all the for-
malities described, substantial informali-
ty has been permitted. The court of
criminal appeals has said, for example,
that:

Articles of personal property may be
considered evidence after being ex-
hibited to the jury and commented

upon although they may not have been
previously marked for identification or
formally introduced into evidence.
Freeman v. State, 46 Ala. App. 640, 641,

247 So. 2d 682, 682-83 (Crim. App.
1971)

If the trial court sustains an objection
to a proffered item, however, the propo-
nent should, if he has not already, cause
the item to be marked formally for iden-
tification. See Palmer v. Hoffman, 318
U.5. 109, 116, 63 S. C1. 477, 482, B7 L.
Ed. 645, 651 (1943). Although a writing,
depiction or object may be held to
bespeak its own significance, the propo-
nent should, even if the item can accom-
pany the record on appeal, insure that
the trial record contains a description of
the item sufficient to apprise the ap-
pellate court of its significance to the pro-
ponent’s case. This task is anticipated in
Rule 43(c) of the Alabama Rules of Civil
Procedure which provides: “The court
may add such other or further staterment
as clearly shows the character of the
evidence, the form in which it was of-
fered, the objection made, and the rul-
ing thereon.”

Objecting to evidence

Although the trial judge has discre-
tionary authority to exclude plainly ob-
jectionable evidence on his own motion,
see Brown v Brown, 277 Ala. 217, 168
So. 2d 247, 249-50 (1964), ordinarily he
will not exclude evidence unless the op-
ponent asserts an objection to it, and ap-
pellate courts ordinarily will not review
the judge’s failure to exclude on his own
motion, see, e.g., Record Date Int'l, Inc.,
v. Nichols, 381 So. 2d 1, 4 {Ala. 1979);
Bell v. State, 466 So. 2d 167, 172 (Ala.
Crim. App. 1985). The failure of a party
to object to the admission of inadmissi-
ble evidence amounts to a waiver of any
error resulting from such admission, Cos-
tarides v. Miller, 374 So. 2d 1335, 1337
iAla, 1979), and where evidence is re-
ceived without objection, it is legal evi-
dence, even though it might be inad-
missible for one or more reasons. Bell v,
State, 466 So. 2d 167, 172 (Ala. Crim.
App. 1985) (quoting Watson v; State, 398
So. 2d 320, 325 [Ala. Crim. App. 1980],
cert, denied, 398 So. 2d 332 [Ala.], cen.
denied, 452 LLS. 941 [1981))

Moreover, despite the failure to object,
the non-objecting party may introduce il-
legal evidence in rebuttal. Wyrick w
State, 409 So. 2d 969, 975 (Ala. Crim.
App. 1981) cent. denied, 409 So. 2d 969

(Ala. 1982) Then the parties may try
their case on illegal evidence, absent ob-
jections thereto,

When excludable evidence is offered,
the opponent wishing to bar its admis-
sion must assert a timely and adequate
objection. Bell v. State, 466 So. 2d 167,
172 (Ala. Crim. App. 1985) An objection
ordinarily is timely only when asserted
as soon as the ground for objection be-
comes apparent. Leverett v. State, 462 50,
2d 972, 979 (Ala. Crim, App. 1984), cen,
denied, 462 So. 2d 972 (Ala. 1985)

Usually an opportunity to object exists
immediately after the objectionable
question is asked and before a respon-
sive answer is given. If an objection is
made and sustained no further action is
necessary since the asking of an objec-
tionable question ordinarily is not revers-
ible error in and of itself, see Watson v.
McGee, 348 So. 2d 461, 464-65 (Ala.
1977}, unless counsel persists in trying
to put before the jury evidence which he
knows, or which the court has ruled, is
inadmissible. Marshall v. Kopesky, 361
So. 2d 76, BO (Ala. 1978): Crook v. State,
469 So. 2d 690, 694-95 (Ala Crim. App.)
(citing cases), cert. denied, 469 So. 2d
690 (Ala. 1985)

If a timely objection is overruled,
neither a motion to exclude, see Code
of Ala. § 12-21140 (1975), nor an excep-
tion, Swain v. Terry, 454 So. 2d 948, 953
(Ala, 1984) Ala. R. Civ. P. 46, ordinarily
is necessary to preserve error. However,
if a party withdraws an objection he
waives any alleged error, see Blair v
State, 453 So. 2d 1092, 1095 (Ala. Crim.
App.), cert. denied, 453 So. 2d 1092 (Ala.
1984), and there is no reversible error if
an improper question is answered in the
negative, Wyrick v State, 409 So. 2d 969,
974 (Ala. Crim. App. 1981), cert. denied,
409 So, 2d 969 (Ala. 1982),

A party has a right to make an objec-
tion, but it is within the discretion of the
court to permit argument on the issues
raised by the objection. State Realty Co.
v. Ligon, 218 Ala. 541, 119 So. 672, 673
(1929) If no ruling is made on an objec-
tion, nothing is preserved for appellate
review, unless the objector requests a rul-
ing or objects 1o the court’s failure to rule.
Moore v, State, 457 So. 2d 981, 988 (Ala.
Crim. App.), cert. denied, 457 So. 2d 981
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(Ala, 1984), cen. denied, 105 5 CL 1757
(1985)

Ordinarily, an objection not coming
until after the witness gives a responsive
answer comes oo late. Davis v. Balthrop,
456 50, 2d 42, 45 (Ala. 1984) However,
if a witnes deprives the opponent of the
opportunity to object by answering too
quickly, see Green v. Standard Fire Ins.
Co. of Ala., 398 So. 2d 671, 674-675 (Ala.
1981), it a ground for objection becomes
apparent only when the answer was giv-
en, see Strickland v. Strickland, 285 Ala.
693, 235 Sa. 2d 833, 836 (1970), when
other evidence becomes known, see
Watson v, State, 398 So, 2d 320, 325 (Ala.
Crim. App. 1980) (citing cases), cer.
denied, 398 So. 2d 332 (Ala.), cer.
denied, 452 US. 941 (1981), or when the
wilness gives a non-responsive answer,
see Southern Ry. v. Jarvis, 266 Ala. 440,
97 So. 2d 549, 552 (1957), the objection-
able answer will be in the record.

Therefore, to avoid an implied waiver
of his objection, the opponent should
both object and move the trial court to
exclude or strike the answer from the
record, Green v. Standard Fire Ins. Co, of

Ala., 398 Sa. 2d 671, 674 (Ala. 1981) He
also may move that the jury be instructed
to disregard the answer, Absent the ex-
ceptional circumstances just described,
a party failing to interpose a timely ob-
jection cannot obtain reliefl or preserve
error by later making a motion 1o ex-
clude, Similarly, motions for a directed
verdict, Paragon Eng’r, Inc. v. Rhodes, 451
So, 2d 274, 277 (Ala, 1984), for a mistrial,
Jefferson v. State, 449 So. 2d 1280, 1282
(Ala. Crim. App, 1984) or for a new trial,
Pugh v. State, 355 S0, 2d 386, 390 (Ala.
Crim, App.), cert, denied, 355 So. 2d 392
(Ala. 1977), will not suffice as substitutes
for a timely objection.

A timely objection preserves ermor as
to the question immediately preceding
it, but has no effect on prior questions
and answers, Davis v. Balthrop, 456 So.
2d 42, 45 (Ala. 1984), nor on subsequent
questions differing from the question ob-
jected to first. State v. Carris, 292 Ala.
495, 296 So, 2d T2, 714 (1974) How-
ever, a timely objection does preserve er-
ror as to subsequent questions which are
the same as, or part and parcel of the
same “package” as, the question asked.

Ex Parte American Carpet Sales, Inc., 477
So, 2d 973, 974 (Ala. 1985)

An objection ordinarily is adeguate
only when it specifically states a precise
and definite ground upon which the
challenged proof is sought to be exclud-

‘ed. See Davis v. Southland Corp., 465 So.

2d 397, 401 (Ala. 1985); Satterwhite v
State, 364 So. 2d 359, 360 (Ala. 1978);
see also Ala, R. Civ. P 46. Requiring
specific objections insures that the trial
court makes an informed decision, Wy-
rick v. State, 409 So, 2d 969, 974 (Ala.
Crim, App. 1981), cert. denied, 409 5o,
2d 969 (Ala. 1982), and allows the judge
and opposing counsel to take whatever
corrective action is needed before the
case is submitted to the jury. See Ex parte
Knight, 453 So. 2d 754, 756 (Ala. 1984).

Consistent with this purpose, grounds
not specified are waived, see Reeves v
State, 456 So. 2d N56, NM60-61 (Ala.
Crim. App. 1984), and cases cited
therein, and a party is bound by the
grounds specified, even when the
evidence is inadmissible on some other
graunds, McDonald v, State, 448 So. 2d
460, 463 (Ala. Crim. App. 1984). Where
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the proof is offered against more than
one opponent, an adeguate ohjection
must state the opponent as to whom it
is spught to be excluded. See Kriewitz v.
Savoy Heating & Air Conditioning Co.,
396 So. 2d 49, 51-52 (Ala.1981). Where
part of the proof offered is inadmissible,
an adequate objection must state the part
to be excluded, and if a party objects as
a unit to a document that is admissible
in part and inadmissible in part, the trial
court is justified in overruling the objec-
tion and admitting the entire document.
Pickett v. State, 456 So. 2d 330, 334 (Ala.
Crim. App.), cert. denied, 456 S. 2d 330,
134 (Ala, 1983)

An objection not limited as previous-
ly described is known as a general ob-
jection. Trial courts may, and often do,
sustain general objections. See, eg.,
Southern Ry. v. Jarvis, 266 Ala. 440, 97
So. 2d 549, 552 (1957). Thus, a casual at-
tormey can often muddle through by rely-
ing upon a simple general objection such
as “l object” or upon the more impressive
sounding, but usually mindless, general
objection that evidence is “irrelevant, in-
competent and immaterial” taking his
chances that a conscientious trial judge
will do his job for him by excluding
evidence that really is irrelevant to any
material issue or properly excludable on
some specific, though unasserted,
ground. However, no rule compels a trial
court to uphold, or even consider, a gen-
eral objection, and when a trial court
rules proof admissible over a general ob-
jection, the appellate court usually will
decline to review the ruling. See, eg.,
Record Data Int'l Inc. v. Nichals, 381 So.
2d 1, 4 (Ala, 1979),

Even though a general objection the-
oretically operates as a waiver of any
available specific grounds, see Granberry
v. Gilbert, 276 Ala. 486, 163 So. 2d 641,
B44 (1964), a general objection may pre-
serve error on appeal where (1) the spe-
cific ground for exclusion is obvious;
Samuel v, State, 455 So. 2d 250, 252 (Ala.
Crim. App.), cert. denied, 455 So. 2d 250
(Ala. 1984); see also Jay v. Sears, Roebuck
& Co., 340 So. 2d 456, 458 (Ala. Civ,
App. 1976); (2] the evidence opposed is
not admissible on any theory or for any
purpose, Lawrence v. State, 409 So, 2d
987, 989 (Ala. Crim. App. 1982); see also
Satterwhite v. State, 364 So. 2d 359, 360

(Ala. 1978); (3) the proponent could nol
have avoided the omitted specific ground
of objection (e.g., by restating his ques-
tion) even If timely apprised of the ob-
jection, see Sidwell v. Wooten, 473 So.
2d 1036, 1039 (Ala. 1985); Caldwell v
State, 282 Ala. 713, 213 So. 2d 919, 923
(1968); or (4) admitting the evidence
amounts to an error so fundamental that
failing to correct it would deprive a
criminal defendant of a fair trial. See
Nolen v. State, 469 So, 2d 1326, 1330
(Ala. Crim. App.), cert. denied, 469 So.
2d 1326 (Ala. 1985).

Neither a general nor specific objec-
tion will result in reversal on appeal if the
ruling of the trial court is correct for any
reason, Collier v. State, 413 So. 2d 396,
403 (Ala. Crim. App. 1981) (on rehear-
ing), aff'd, 413 So. 2d 403 (Ala. 1982), or
supportable on any legal ground. Tucker
v Nichols, 431 5o. 2d 1263, 1265 (Ala.
1983) Moreover, it is axiomatic in Ala-
bama that matters not raised in the trial
court cannot be raised for the first time
on appeal, Costarides v. Miller, 374 So,
2d 1335, 1337 (Ala. 1979); Bell v State,
466 5o, 2d 167, 172 (Ala. Crim. App.
1985), and when an objection is made
on specific grounds other grounds can-
not be raised on appeal. Osborne Truck
Lines, Inc. v. Langston, 454 5o0. 2d 1317,
1323 (Ala. 1984); Blackmon v. State, 449
So. 2d 1264, 1266 (Ala. Crim. App. 1984)
Indeed, even claims involving constitu-
tional rights must be seasonably raised
in the trial court before they will be con-
sidered on appeal. Home Indem. Co. v
Anders, 459 So. 2d 836, 840 (Ala. 1984);
Steele v, State, 289 Ala, 186, 189, 266 So.
2d 746, 749 (1972) Only where there is
a lack of subject matter jurisdiction, Trim-
ble v. City of Prichard, 438 So. 2d 745,
746 (Ala. 1983); see also Ala. R. Civ. P
12(h)(3); Ala. B. Crim. P. Temp. R. 16.2{d),
or, where a party had no opportunity to
object to a ruling or order, will the
absence of an objection not prejudice
him, Ala, R. Giv. P. 46

As a general rule any errors commit-
ted by the trial court must be affirmatively
demonstrated by the record filed on ap-
peal, Mobile Wrecker Owners Ass'n. Inc.
v. City of Mobile, 461 So. 2d 1303, 1306
(Ala, 1984); State v. Askew, 455 So. 2d
36, 37 (Ala. Civ. App. 1984), and where
no record is presented for review, an ap-

pellate court may not reverse. In re Cole-
man, 469 Sp, 2d 638, 639 (Ala. Civ. App.
1985) The burden is on the appealing
party to insure that an adequate record
is available for review on appeal, Ex parte
Olson, 472 So. 2d 437, 438 (Ala. 1985).
See also Ala. R, App. P. 10. Evidence not
in the transcript, Gaines v. Gaines, 472
So. 2d 1033, 1033 (Ala. 1985), and mat-
ters not shown in the record cannot be
reviewed on appeal, Ex parte Olson, 472
So. 2d 437, 438 (Ala. 1985); Fuller v
State, 472 So. 2d 452, 454 (Ala. Crim.
App. 1985), and a party cannot introduce
new evidence on appeal by way of state-
ments in his brief, Bechte! v. Crown Cen-
tral Petrol. Corp., 451 50. 2d 793, 795
(Ala. 1984), exhibits attached to his brief,
Martin v, State, 449 So, 2d 801, 801 (Ala.
Crim. App. 1984) affidavits, Butler v.
State, 285 Ala, 387, 393, 232 So. 2d 631,
635-36 (1970), cert. dism'd, 406 LS, 939
(1972) or otherwise,

Except in death penalty cases, issues
and alleged errors not argued in an ap-
pellant’s briel ordinarily are deemed
waived, Ex parte Riley, 464 So. 2d 92, 94
(Ala, 1985); WIC, Management Co. v. Lan-
ningham, 472 So. 2d 1065, 1066 (Ala.
Civ. App. 1985); see also Ala. R. App. P.
45B, and since January 1, 1982, the court
of criminal appeals has been under no
obligation to consider questions or issues
not raised in the briefs on appeal, Ex
parte Scott, 460 So. 2d 1371, 137475 (Ala.
1981); Ala. R. App. P. 45B  Although it
has been said that the court of criminal
appeals may consider obvious errors not
argued on appeal, Ex parte Scott, 460 So.
2d 1371, 137475 (Ala. 1981), Alabama for-
mally recognizes a plain error doctrine
only in death penalty cases, McGinnis v.
State; 382 So. 2d 605, 607 (Ala. Crim,
App. 1979), cent. denied, 382 So. 2d 609
(Ala. 1980); Ala. R. App. P. 39(k), 45A,
where the court may invoke the plain er-
ror rule if it finds substantial prejudice.
Ex parte Kennedy, 472 So. 2d 1106, 111112
(Ala. 1985)

Rule 45 of the Alabama Rules of Ap-
pellate Procedure allows for a new trial
or reversal of a judgment only if “the er-
ror complained of has probably injuri-
ously affected substantial rights of the
parties” Error in the admission or exclu-
sion of evidence does not justify rever-
sal if its admission was harmless or not
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prejudicial. Leverett v, State, 462 So, 2d
972, 977 (Ala. Crim. App. 1984), cent,
denied, 462 So. 2d 972 (Ala. 1985) See
also Ala, R. Civ. P. 61,

Prejudicial error may not be predicated
upon the admission of evidence admit-
ted at some other stage of the trial
without objection, B & M Homes, Inc,
v, Hogan, 376 So. 2d 667, 673 (Ala. 1979),
or when the same facts can be inferred
fram or are proven by legal evidence ad-
mitted prior or subsequent to the illegal
evidence. Ex parte Bush, 474 So. 2d 168,
171 (Ala, 1985)

Conversely, an error in excluding evi-
dence as to a certain fact ordinarily is
harmless where the fact is established by
other evidence. Harper v. Baptist
Mecdical Center—Princeton, 341 So. 2d
133, 135 {Ala. 1976); Woodard v State,
253 Ala. 259, 264-65, 44 So, 2d 241, 245
(1950)

Of course, a party cannot introduce ev-
idence in a case and then on appeal as-
sert that the court committed reversible
error by admitting the evidence, Murray
v. Alabama Power Co,, 413 So. 2d 1109,
1115 (Ala. 1982), nor may a party object

on appeal to an error invited by him or
that was a natural consequence of his
own actions at trial. leverett v, State, 462
So, 2d 972, 97677 (Ala. Crim. App.
1984), cert. denied, 465 So. 2d 972 (Ala.
1985)

Finally, a party cannot predicate an ap-
peal on an error which applies only to
another party who did not appeal there-
from, Sho-Me Motor lodges v jehle-
Slauson Constr. Co., 466 So. 2d 83, 88
{Ala. 1985), and where a defendant is ac-
quitted of an offense with respect o
which improper evidence was intro-
duced, there is no reversible error even
though he is convicted of another offense
at the same trial. leverett v. State, 462 So.
2d 972, 977 (Ala. Crim. App. 1984), cert.
denied, 462 So. 2d 972 (Ala. 1985)

Mistrial

A motion for a mistrial does not serve
the same function as a mere objection
or a motion to strike, and it does not in-
clude a motion to strike or exclude testi-
many as a lesser prayer for relief. Hunt
v. State, 453 So. 2d 1083, 1086 (Ala.
Crim. App.), cert, denied, 453 So. 2d

1083 (Ala. 1984) Because entry of a
mistrial implies not mere error, Thomas
v Ware, 44 Ala. App. 157, 161, 204 So.
2d 501, 504 (1967), but a miscarriage of
justice, McMurphy v. State, 455 So, 2d
924, 930 (Ala. Crim. App.) cert. quashed,
455 So, 2d 924 (Ala, 1984), it is an ex-
treme measure, Fleming v. State, 470
So. 2d 1343, 1345 (Ala, Crim. App.), cert.
denied, 470 2d 1343 (Ala.), cert. denied,
106 5 Cr. 164 (1985), not 1o be taken
lightly, and a high degree of “manifest
necessity” must be demonstrated before
a mistrial should be granted. Hunt v
State, 453 So. 2d 1083, 1085-86 (Ala.
Crim, App.), cert. denied, 453 So. 2d
1083 (Ala. 1984) See also Code of Ala,
§ 12-16-233 (1975) (manifest necessity or
when the ends of justice would other-
wise be defeated). A mistrial should be
entered only as a last resort in cases of
otherwise ineradicable prejudice, Hunt
v. State, 453 So. 2d 1083, 1085 (Ala,
Crim, App.), cert. denied, 453 So. 2d
1083 (Ala. 1984) (quoting Thomas v,
Ware, 44 Ala. App. 157, 161, 204 50, 2d
501, 504 (1967), where it is clear that
justice cannot be afforded if the trial con-
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tinues. McMurphy v. State, 455 So. 2d
924, 930 (Ala. Crim. App.), cer.
quashed, 455 So. 2d 924 (Ala. 1984)

Whether to grant a mistrial is a matter
within the discretion of the trial court,
and while the trial court's ruling is
reviewable on appeal, that ruling will not
be reversed absent a clear abuse of dis-
cretion. Ex parte Jefferson, 473 So. 2d
Mo, 1114 (Ala. 1985) However, it is the
duty of the trial court to attempt to sal-
vage the trial if possible by curing error,
Davis v. State, 457 So. 2d 992, 994 (Ala.
Crim. App. 1984), and the court’s deter-
mination that its actions have provided
an antidote should be given great weighi.
Burnett v. State, 453 So. 2d 371, 373 (Ala.
Crim. App.}, cen. denied, 453 So. 2d 371
(Ala, 1984) When the trial court im-
mediately instructs the jury 1o disregard
an impropriety, that instruction in effect
removes the matter from the jury’s con-
sideration and ralses a prima facie
presumption against error, Scott v. State,
473 So. 2d 1167, 1174 (Ala. Crim. App.),
cert. denied, 473 So. 2d 1167 (Ala. 1985)
In that event the prejudicial effect of the
error is deemed to be cured, Bradley v.
State, 450 So, 2d 173, 176 (Ala, Crim.
App. 1983), cert. denied, 450 So. 2d 173
iAla. 1984}, unless the matter was of such
nature that it created ineradicable bias or
prejudice. Montgomery v. State, 446 So.
2d 697, 703 (Ala. Crim. App. 1983), cer.
denied, 446 So. 2d 697 (Ala.), cen. de-
nied, 105 5 Ct. 291 (1984)

Motion for new trial
Under some circumstances, emor in
the admission or exclusion of evidence
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may warrant a new trial. If a motion is
made within 30 days from entry of judg-
ment, a new trial may be granted in both
civil, Code of Ala, § 12-13-11 (1975), see
also Ala. R. Civ. P. 59, 59.1, and criminal,
Code of Ala. § 15-17-5 (1975); see also
Ala. R. Crim. P. Temp. R. 13{a), cases for
i1} irregularities in the proceedings of the
court or any order of the court or any
abuse of discretion preventing a pany
from having a fair trial, or (2) any error
of law occurring at the trial and proper-
ly preserved by the party making the ap-
plication, A motion for a new trial can-
not take the place of a proper objection,
see leverett v. State, 462 So. 2d 972,
979-80 (Ala. Crim. App. 1984), cert.
denied, 462 So. 2d 972 (Ala, 1985}, and
grounds urged for a new trial ordinarily
must have been preserved at trial by time-
ly and sufficient objection, Trawick w.
State, 431 So. 2d 574, 578-79 (Ala. Crim.
App.), cert. denied, 431 So. 2d 574 (Ala.
1983).

Jerome A. Hoffman is a professor of
law at the University of Alabama
School of Law. He holds undergrad-
uate and law degrees from the Uni-
versity of Nebraska and is a member
of the Alabama and California state
bars.

Professor William A. Schroeder re-
ceived his B.A. and |.D. degrees from
the University of linois and LLM.
from Harvard Law School. He current-
ly is an associate professor of law at
Sauthern Ilinois University:

Objection is not necessary, however, if
the error was unknown until after the ver-
dict and could not have been discovered
by reasonable diligence or, if the error is
of such a fundamental nature as 1o inval-
idate the trial, leverett v State, 462 So,
2d 972, 980 (Ala. Crim, App. 1984), cert.
denied, 462 So. 2d 972 (Ala. 1985).

The power to grant a new trial should
be exercised hesitantly, Lee v Moore, 282
Ala. 461, 213 So. 2d 197, 198 (1968), and
the ermor or defect complained of must
be one affecting the substantial rights of
the parties. Ala, R, Civ. P. 61 However,
the trial judge has broad discretion in
deciding whether to grant or deny a new
trial and, once made, his decision is
assumed to be cormect. See Taylor v. Bir-
mingham News Co,, 341 So, 2d 689, 690
(Ala. 1977): Baker v, State, 477 So. 2d
496, 504 (Ala. Crim, App.), cen. quashed,
477 5o0. 2d 496 (Ala. 1985). Unless
he has abused his discretion, a trial judge
will not be reversed on appeal for deny-
ing a motion for a new trial. See, eg.,
Sidwell v. Wooten, 473 So. 2d 1036, 1039
(Ala, 1985); Smiley v. State, 435 So. 2d
202, 206 (Ala. Crim. App. 1983).

Conversely, unless his decision is
plainly and palpably wrong, a trial judge
will not be reversed for granting a new
trial. See, eg., Taylor v. Birmingham
News Co., 341 50. 2d 689, 690 (Ala.
1977). If a new trial is granted without
specifying any ground, the ruling will be
sustained on appeal If any good ground
was presented, U-Haul Co. of Ala. v
Turner, 355 So. 2d 384, 385 (Ala. Civ.
App. 1978), and if one of the grounds pre-
sented in the motion was that the verdict
was cantrary to the evidence, it will be
assumed that the motion was granted on
that ground. Lee v. Moaore, 282 Ala. 461,
213 So. 2d 197, 199 (1968)

Conclusion

In offering evidence the practitioner
should be prepared to make an offer of
proofl whenever an objection is sustained
against him, Conversely, a party oppos-
ing an offer of evidence should be pre-
pared with a timely and thoughtful ob-
jectian if he is to be successful in ex-
cluding the evidence, and preserving his
rights on appeal should he be unsuccess-
ful, -
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A Thousand Days, A Billion Bytes:
Computer-Assisted Legal Research Revisited

ey
i \ by Lynne B, Kitchens
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In the September 1983 issue of The
Alabama lawyer Paul E. Holcomb in-
troduced readers to LEXIS and WEST-
LAW the two principal computer-assist-
ed legal research (CALR) services avail-
able to the general public. Since then,
both systems have incorporated many
changes, in the size and scope of their
data banks and the refinement and en-
hancement of search techniques. Be-
cause there has been a concomitant in-
crease in the use of LEXIS and WESTLAW
in Alabama over the past three years, now
is an appropriate time to expand upon
Holcomb's information and bring the
reader up-to-date on the developments
of CALR of the last thousand days.

Why attorneys use CALR

While an ever-increasing number of
law school graduates have been exposed
to LEXIS or WESTLAW, it is likely that
neither they nor many veteran practition-
ers are fully aware of the many uses of
CALR. Some of its capabilities are sug-
gested by its definition: a non-indexed,
full-text, online, interactive computer-
assisted legal research service2? Access to
a nonindexed system frees researchers
from the constraints of published digests
and descriptive word indexes and allows
them to create, in essence, a unigque in-
dex for each issue.

The full text service enables one to ex-
amine an entire opinion, including con-
currences, dissents, footnotes and ap-
pendices. WESTLAW, in addition, in-
cludes editorial enhancements—\West
Publishing Company's synopses and
headnotes—which may be searched in
conjunction with the opinions or
separately,

An online interactive system calls for
mutual feedback between researcher and
computer. Modifying, editing or cancel-
ling queries, transferring to Auto-Cite,
Insta-Cite or Shepard’s? examining
search results in various modes and

changing libraries or databases are all ex-
amples of this.

Finally, computer-assisted legal re-
search may be distinguished from com-
puterized research in the sense that the
attorney, not the computer, must identify
the legal issues, formulate the queries to
be used and analyze the material re-
trieved, Used judiciously, CALR can be
fast, flexible and efficient,

Two obvious time-saving features of
CALR are cite-checking and Shepardiz-
ing. Both Auto-Cite and Insta-Cite enable
one quickly to verify the style of an opin-
ion, parallel citations, court, date and
both prior and subsequent history. From
either of these services, one can easily
transfer a citation to Shepard's Citations
to verify the full history and treatment of
various issues. It also is possible on either
system to view a “history” case listed in
Shepard’s by using a single command.

In some instances, a researcher may
want to find the greatest passible number
of opinions relevant to an issue. There
have been studies concerning the num-
ber of documents retrieved by parallel
queries on LEXIS and WESTLAW, and de-
pending upon the nature of the search,
each system has claimed some advan-

tage over the other? Keep in mind, how-
ever, that the two data banks vary some-
what in overall scope and content.
Whichever system used, it is probable
that a variety of searches and approaches
will insure that the maximum number of
relevant opinions online will be
retrieved.

Many attorneys resort to CALR to as-
sure that their manual research is com-
plete, or to update research projects,
Both systems do an excellent job of pro-
viding current material, with the lag time
varying according to the court, Both may
be used as citators o locate recent opin-
ions which cite a particular case but are
either unpublished or too recent to ap-
pear in Shepard's. For example, this is
particularly useful for finding state cases
citing recent United States Supreme
Court opinions because such cases can-
not be found in the United States Shep-
ard’s until the Supreme Court opinion is
appraximately 18 months old® LEXIS and
WESTLAW also provide specific com-
mands for updating research at regular
intervals.

There is, of course, the occasional
need to turn to CALR to determine where
to begin research or as a last resort when

lynne B. Kitchens received her under-
graduate degree from Emory University,
graduate degree fram Vanderbift Univer-
sity and law degree from Jones Law In-
stitute. She is emploved by the Alabama
Supreme Court as a research attorney,
performing computer-assisted legal
research for the trial and appellate judges

of Alabama.
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traditional research produces little or
nothing. Issues not easily indexed are
prime candidates for CALR; half-remem-
bered cases; the name of a party, counsel
or judge; an unusual word or phrase
{such as a phrase from a contract); a
seemingly insignificant detail; a concur-
rence or dissent—all easily may be
searched online, singly or in combina-
tion. Also searchable through CALR are
law reviews, slip opinions, federal regu-
latory material, the United States Code
and some state codes (or parts of codes)
and other materials not otherwise easily
accessible. To some extent, WESTLAWs
capability of digest-searching puts ® the
Decennial and General Digests at one’s
fingertips, unrestricted by conventional
word indexes or even by topic and key
number?

Finally, nonlegal materials are some-
times useful to attorneys in some areas
of practice. Access to national, regional
and local newspapers; wire services; and
news magazines and other publications
can alert one to new trends in the law,
particularly where no decisions have
been appealed, 10 cases which have
been appealed and settled, 10 verdicts
and judgments where no written opinion
is available and to local coverage of trials,
Such sources can provide useful informa-
tion about state and local legislation,
biographical and economic data on cur-
rent and potential clients or pertinent in-
formation on opponents. Again, although
content and scope vary, news sources are
accessible through both systems?

Changes in CALR since 1983
Since 1983 computer-assisted legal
research has undergone changes in hard-
ware, libraryidatabase content and scope
and search techniques, and it is reason-
able 10 assume that changes will con-
tinue. Both LEXIS and WESTLAW publish
monthly updates for subscribers and note
new offerings online when one logs
on to the system, so the frequent user
should be able to keep up with develop-
ments,
Changes in computer hardware have
increased accessibility 1o and ease of use
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of LEXIS and WESTLAW. In 1983, LEXIS
was available only on a customized ter-
minal while one could access WESTLAW
via several computer terminals and word
processors. Now, each system has incor-
porated the advantages of the other:
LEXIS now may be accessed through sev-
eral kinds of computers and WESTLAW
offers the user the option of a customized
terminal. The special dedicated terminals
are extremely user-friendly, require few
keystrokes for most commands and,
moreover, are fun to use. On the other
hand, accessing the services with equip-
ment already in place reduces initial
costs, saves space and allows equipment
to be used for other purposes.

The “language” of CALR is no more
difficult to master than chapter one of
any firstyear foreign language text. Once
a few connectors are learned, the rest
follows easily; online help is available at
any point during a search through HELP
command. Both systems now automati-
cally generate plurals and possessives
{with irregular plurals on WESTLAW) and
have standardized both the universal
character (*), which can represent any
single letter (except an initial one), and
the root expander (1), which allows for
various additions to the end of a root
word. Furthermore, in 1983, LEXIS used
numerical connectors (w/n, pre/n where
n is any number between | and 255),
while WESTLAW employed only gram-
matical connectors (s or +s [same
sentence] and /p or +p [same
paragraph]l. WESTLAW now accepts nu-
merical as well as grammatical connect-
ors, Finally, one may use parentheses to
combine operations or alter the order
in which they are processed.

Both systems gradually have been ex-
tending their coverage of state and fed-
eral case law retrospectively as well as
refining and restructuring some of the
libraries or databases. On LEXIS one may
research case law in a single state, com-
hination of states or all state opinions in
the massive STATES;OMNI file,

The same is true of federal cases: one
may limit a search to a single level of
courts or search all federal cases in the

comprehensive GENFED;CASES file.
Topical files in the federal libraries also
help one to focus a search more
precisely.

A final useful feature is the time=saving
“stacking” of commands; this shortcut
allows one to enter library, file and query
at the same time. On WESTLAW one may
now search, in addition to the regional
reporters, a single state as well as
ALLSTATES, Individual state and ALL-
STATES databases also may be searched
topically, a real timesaver. On the federal
level, it now is possible to search, in ad-
dition to district or circuil court cases
{with the latter searchable by circuit), all
federal cases online in the ALLFEDS
database or limited by topic in the federal
topical databases, It should be noted,
however, that both ALLFEDS and the fed-
eral topical databases are divided into
OLD (before 1945) and NEW databases.

Other enhancements since 1983 in-
clude extensive additions to the data
banks, Law reviews, for example, are
available on both systems, but the
number, scope and content vary? and the
Legal Resource Index can be accessed
through both systems!® In addition to a
massive amount of non-legal material,
such as medical journals and drug infor-
mation, LEXIS has both organized maore
topical divisions and added legal mate-
rials in several areas, such as many of the
specialized reporters published by the
Bureau of Mational Affairs (BNA) and
Commerce Clearing House (CCH).

Two areas of particular interest include
insurance law and A.L.RY The insurance
library includes all state insurance codes
as well as proceedings of the National
Association of Insurance Commissioners
(NAIC). Of more general application is
the addition of the A.L.R. library. Con-
sisting of A.L.R. 3d, A.LR. 4th and A.LR.
Fed (with ALL.R. 2d to be added soon),
this library alerts one to cases both within
and beyond the scope of the data banks.
Like WESTLAW' editorial enhance-
ments, A.L.E. annotations use more gen-
eral and conceptual language than is
found in the text of many opinions,
thereby directing the researcher to more
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relevant case law. Furthermore, queries
run in the GENFED:CASES or the STATES;
OMNI files automatically generate A.L.R.
citations.

Mew on WESTLAW are many BNA and
CCH specialized reporters, the organiza-
tion of specialized or topical databases
on both the federal and state level and
“gateway” access to DOW JONES NEWS/
RETRIEVAL, VUTEXT and DIALOG?

Both services provide for instant case
retrieval generated by the LEXSEE (LEXIS)
or FIND (WESTLAW) commands plus the
citation. This may be done before, dur-
ing or after a search, One may just as
easily verify citations on Auto-Cite or
Insta-Cite as well as Shepardize opinions.

On WESTLAW, the ADDED DATE
command allows one to update research
to include material added to the database
after a specified date, and the MAP com-
mand “maps out” the searches and sub-
searches performed, allowing one to re-
turn immediately to any prior step in the
series, Search status, i.e., the number of
documents retrieved, is reported at 30—
second intervals during the course of a
search. Finally, new software packages
have the effect of customizing some com-
puter terminals, providing the “user-
friendly” keyboard of the dedicated ter-
minal and allowing for material to be
downloaded, subject, of course, to con-
tractual restrictions]?

The changes of the past thousand days
portend an even more rapid growth of
CALR. Those described above are by no
means comprehensive but, rather, in-
tended to provide an overview and per-
haps an indication of what lies ahead;
only two decades ago, what we now find
commonplace with CALR was merely a
dream.

Some cost-effective search tech-
niques

Since the cost structures of LEXIS and
WESTLAW differ considerably, the bud-
get-conscious researcher must  tailor
search techniques to adapt to the system
used. Those accustomed to using one
system invariably will find themselves
running up unnecessary charges when
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using the other, An awareness of the dif-
ferences in pricing and, consequently,
the different approaches to searching,
will help alleviate this problem. Basical-
ly, cost-effective searching involves four
factors: knowing when to turn to CALR,
doing one's homework before logging
on, acquiring some familiarity with the
system and its limitations and, for the in-
frequent user, consulting with someone
familiar with the system who can help
formulate the queries, deal with the un-
expected and avoid unnecessary
searches or extra online time.

Both LEXIS and WESTLAW offer free
online tutorials; these cover the rudi-
ments of query formulation, search com-
mands and related matters. It is worth-
while to work through these as well as
consult the user's manual, even if another
person operates the terminal. Although
there have been studies of the compara-
tive costs of the two services, they
become less relevant in the light of the
different search strategies for each system
and the varying scope of the libraries or
databases.

The hourly charge for LEXIS presently
is $30, but there is an additional charge
{$10 to $19) for each search. Queries may
be modified for $3, and a new search fee
is charged each time the same query is
run in a new file. Such a pricing arrange-
ment encourages online browsing, for
once the search is completed, one may
examine the documents at the low hour-
ly rate. Consequently, the cost-conscious
researcher should try to structure the
research session so that the initial query
is as broad as feasible and the file or files
searched are as comprehensive as nec-
essary, Searching with levels of specifici-
ty, for LEXIS users, is a skill well worth
acquiring. It is often possible to combine
queries in a single search and use the
maodification strategy to separate them,
or to use the pertinent topical files or
segments within files. One should be
aware that in some files it costs less to
view material in the CITE format than it
does in other formats, and since ther is
a $1.50 charge per citation run in Auto-
Cite, Shepard's or LEXSEE, being sure to

ER ]

enter the correct citation as well as know-
ing the scope of these services can save
money. LEXIS offers a significant reduc-
tion in search charges during off-peak
{generally, nonbusiness) hours, a consid-
erable savings for those who work late™

The WESTLAW user, on the other
hand, pays a rather high hourly charge
($140 with a three-hour monthly mini-
mum) for computer time spent in a data-
base, both while the search is being per-
formed and the material retrieved is ex-
amined, Cost-effective search tech-
niques, therefore, differ somewhat from
those for LEXIS.

First of all, WESTLAW offers several
“freebies)” such as the 1300 + screen
database menu. In addition to providing
valuable information about database
identifiers and scope, the menu (ac-
cessed by the commands DB or MAPI)
is the place to spend “thinking time” to
reformulate a query or study a printout.
The high hourly charge tends to discour-
age all but the most rudimentary online
browsing; rather, one probably should
run a fairly narrow query, examine the
first few opinions for relevance, then
either print a list of citations and go to
the books or edit the query and try again.
It is wise to print each query as it is run
1o avoid repeating a seatch,

WESTLAW also offers the PRACTICE
database, which consists of three years
of federal courts of appeals opinions;
PRALCTICE is extremely valuable for “test-
ing” some kinds of gueries.

Another time-saving feature is the ju-
dicious use of field searching!® For ex-
ample, to help insure that a query will
deal with an issue rather than tangen-
tially-related matter, one may limit a
search to the SYNOPSIS, DIGEST or
HEADNOTE fields, Since these tend to
be written in more general and concep-
tual language, a field search may pick up
more relevant cases than would a search
of only the opinion. Furthermore, one
may combine different fields in a single
search as well as use.the topical data-
bases to help focus a search more pre-
cisely. Although a vast amount of
material may be searched in the ALL

STATES and ALLFEDS databases, there is
a 50 percent surcharge for the time.
However, if the search can be limited
topically to one of the multistate topical
databases or specialized federal data-
bases, one is charged at the regular rate.

Two final time-saving suggestions are
using date restrictions where feasible
when searching the larger databases and
using the LOCATE command to reach
more quickly the pertinent parts of opin-
ions retrieved,

Whichever system is used, if the re-
searcher is familiar with what is online,
knows how to formulate appropriate
queries and adapts the search strategy to
the pricing structure, CALR will become
an even mone cost-effective use of re-
search time.

Some caveals

Although computer-assisted legal
research has vast capabilities, it also has
some limitations, Some of these may be
dealt with by a general understanding of
legal terminology, awareness of CALR's
overall approach to problem-salving and
some experience with online searching;
others, however, require an awareness of
what is not available online or what,
although available, may not be readily
apparent.

First of all, one must be aware of the
scope of online material. Both services
emphasize the extent of federal case
coverage, yet the case law of many states
(including, unfortunately, Alabama) goes
back little more than 20 years. LEXIS and
WESTLAW both supply scope informa-
tion online and in printed form, and the
researcher should consult one of these
when working in an unfamiliar area.

The scope of Shepard's also varies
greatly, depending upon both the service
and the reporter used* On LEXIS, the
scope of each Shepard's used is listed on
the first screen of the displayed citation;
on WESTLAW, however, one musl con-
sult the SCOPE screen (an additional
step) for each publication desired. Fur-
thermaore, it is useful to verify a citation
an Auto-Cite or Insta-Cite before Shep-
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ardizing, which requires being aware of
the scope of those services also.

Equally important is the time spent be-
fore going online to analyze the legal
issue and frame the query, as well as de-
cide which libraries or databases to
search. There may be a relevant statute,
rule, related case or (on WESTLAW) topic
and key number.

Finding synonyms for certain terms or
expressions also is important. For exam-
ple, the query “jury instructions” will
eliminate opinions in which “instruc-
tions to jurors” or “jury charges” are dis-
cussed and therefore must be framed
with such alternatives in mind.? And,
opinions defining words or concepts are
extremely difficult to search because
definitions are expressed in so many dif-
ferent ways. When a dictionary of legal
terms does not suffice, Words and
Phrases remains the best source for
definitions®

One also must consider, in at least two
instances, what is online but often not
apparent. When, for example, one scans
an opinion using KWIC or FULL on
LEXIS or in the TERM mode on WEST-
LAW, he should keep in mind that the
material displayed may be from a dissent,
concurrence, quotation or even a foot-
note. It often is necessary to examine ad-
jacent screens in order to determine ex-
actly what has been retrieved.

MNext, when searching for state case
law in the state libraries or databases, one
does not retrieve federal diversity cases
in which state law has been applied®
Although this information does appear in
state digests and secondary sources, as
well as in A.L.R., one must remember in
appropriate instances to perform the ad-
ditional searches (with revised queries
using court restrictions) needed to locate
relevant federal cases applying state law.

Finally, one should be aware of the fol-
towing when searching WESTLAW' top-
ic and key number system. Particularly
in conjunction with additional words or
phrases or with the % ("but not”) com-
mand, such searches are fast and general-
ly retrieve relevant opinions. At present,
however, there is no easy way to account
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Take advantage of this rare situation, contact
SouthPace Properties . . because we have
clients with money wday, ready to close
omorrow,

SOUTHPACE

SOUTHPACE PROPERTIES, INC
Title Building

3y Moreh 2151 Sercet, Suite 240

Birmangham, Alabama 15205

(204 3252322

COHRIRTCI frerty eleselofamenr,
e rnpE PRATErETEiNEE e PG el

We've got the buyers
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for the occasional revamping and reas-
signment or redistribution of topics and
key numbers or the addition of new ones.
In addition, an issue might have been
classified under topics and key numbers
other than the one selected.

To deal with these problems, one
might formulate a word search in the
DIGEST field, a particularly useful ap-
proach for difficult-toclassify issues.
Alternatively, one might confine a query
to the TOPIC field using the topic name
(rather than the WESTLAW-assigned
number] and retrieve cases classified
under that topic as either a heading or
a subheading® A third option is to com-
bine two or mare TOPICS to find cases

—_———————————————
FOOTHOTES

| Hoicomih, “Compuis-assuisd legal nesoarch: Two
msthods” 44 Alahama Lawyer 256 (Sepl. 19850, LEXIS s
iwvailabile through Mead Data Contral, Dayion, Ohiog
WESTLAW i a service of West Pulilishang Compuany, St
Praail, Mirnesata.

¥ This definition was developed in 1966 by e Ohio Stae
precurion of LEXIS; it will applies to CALR services today
Ser Hamingion, A Hoel History of assided
Legal Reseasch” 77 Law Library Journal 543 (1984-85),

* Auto-Cite is a service of the Lawyers Co-operative Pub-
lishing Company and its affiliate, BancroftWhitney, and
in available through LEXIS, Insta-Cibte is a service of Wist
Publishing Compary aailable through WESTLAW.
Shepand's Citathor 4 wenvice of Shepamd i MoCraw-Hill

15re. o Spiowl, “The Litest on Weitlew, Lk and
Dialog™ 0 AEA fnal BS, B8 M9841; Coco, “Fullaext
phus ediorial additiorns: Comparative Betricval  Effec-
trveness of the LEXIS and WESTLAW Systerms” 4 [Legal
Reference Services Cuarterly 27 (Sum, 1984); Dby,
“The Curse of Thamus: An Analysks of FullJext Document
Kelrleal T8 Liw Librasy Journad 5 (1986), ihe msponses
1o the curie in 78 Law Librury Journal at 337 and 345
(Y9861, and Drabney’s eply in 78 Lo Liboary fowmal 349
(1),

i ooder o find references to state casiss in Shepand's,
one must shepardize the official reponer (LS. Reports),
Approximately 18 month's elapse before a United Stades
Supreme Coun opinion has a LS cite,

* The scope of digest covemge of course, i limited fo the
sctape of the indivicdual state databiase covwerage. B is useful
1o kenow thaat even though the Northeastem and Southess-
e Digests are no kenger i pring, they still may be wanch-
od online, as may individual state digess.

¥ Oiner can, with peacice, search the DIGEST, TOPIC and
HEADNOTE fielchs quite creatively 1o find opinions which
address cerain combanations of s

* MEXIS, available through LEXIS or separately, is probably
the most comprehensive service of this type, WESTLAW
affers access 1o VUTEXT, a service of the Knight-Rides
Compary, which aluo may be scorssed separately. For -
amgles of this application of CALR, see Farley, “Beyond

ERE:}

dealing with specific combinations of
issues. Finally, one must remember that
searching the “editorial” fields general-
ly will not retrieve slip or unpublished
opinions because the editorial enhance-
ments are not included until publication.

Looking ahead

Given the developments of computer-
assisted legal research of the last 20 years
and, indeed, its astronomical growth dur-
ing the past three, the wildest predictions
for CALR’s technological future cannot
be summarily dismissed. Indeed, with
the increasing accessibility of CALR ser-
vices and the rise of legal malpractice lit-

Traditicnal Sources of Legal Research,” 3 Practical Lo
yer 17 (Jure 1, F85) and Blodgest, “Client Development,”
TXARA jourmal 17 (Aupnd 1, 1906).

* Presently, LEXIS has onling all ariches from 40 law
rviews dating generally from 1982, WESTLAW offers
sefcied aicles from mone than 200 Lo reviews, thie sl
pects cormesponding roughly to the topical organization of
thet federal and state databased. More law reviews ane be
ing added periodically o both services

= The Legal Resource index, jointly sponsosed by Infior-
mation Access Company and the Amencan Adsociuston
of Lawwr Libsraries, indeses mone than 700 Lew jousrnals and
five legal newspapers dating from 1980 LRI may be ac-
cessed on |EXIS through its REFSRY service and on WEST
LAW through DIALOG, WESTLAW also is planning to in-
elucle both the Legal Resource Indes and the Index to Legal
Periodicals as part of the regular database.

o Arwvican law Repors, publivhed by Lawyens Co-
operative Publishing Compary, Rochester, MY, #A4LR, and
Asar-Clite also may be acoessed through Verake:, a service
ol Lawyers Co-op. For a review of Verales, see Hamrington,
“Mew Entry in thix Legal Research Field; Meralex poins Lexis,
Wostlow)' National Law Journal, June 23, 1986, p. 14

 DIALDG Information Services, Ine., Palo A, Calilor
nka, contain a vanety of databases rom sarious puldlishers,
of the documents online afe in summary or abstract form
O sy subscsibe to DIALOG and VUTEXT without go-
ing through WESTLAN

“or & mview of the ielecommunications software
packages, swe Gates and Slinger, “Westimate and the LEXES
Communication Package: Dueling Dialeps” 9 datahase
51 (lune 1986},

“ LEXES recently announced & new pricing areangement
for graernment subscribens: 2 fied howrly rate comgacabde
ot ot icdentical to that of WESTLAW with no search or
citation senvice surcharge.

o Flebds on WESTLAW Land segmonts on LEXIS) ane de-
fied as e naturally occurring divisions of a document,
Thess vary according to documend type (eg. opinion,
code, rsgulation, eic)

* Shopards online cn be a tap for the wwany. For
Alabama caes, for sxample, LEXIS offers the complete
Alabarma Shepand’s and the Southern Shepand’s froem 59

igation, use of CALR might become the
norm2 Whether an attomey will at
some point have a duty to use CALR, in-
form a client of the availability of CALR
or refer a client to another attorney who
has access to CALR is purely speculative.
Mevertheless, even now CALR is accessi-
ble to all Alabama attorneys, either
through local bar associations or individ-
ual attorneys or organizations undertak-
ing legal research for others??

In the mid-1980s, computer-assisted
legal research clearly is becoming an in-
tegral part of our legal system. Who
knows what the next thousand days have
in store?

]

S, M. For complete citation coverage, it i sabor bo use
the “oificial” cite. On WESTLAW, however, the Alabama
Shepand's 5 nof now avaslable, bt the Sourtem Shepand's
s menw complete back 1o volume one o the st series.
Alo, on WESTLAN, one should note that when two or
mane opinions appear on the same page, he dider in
which they are listed on Insta-Cite 18 not necessarily the
arder in which they appear In Shepand’s.

A possible query would be, on LEXIS, jury of juror wi7
charg! or instruct?; and, on WESTLAW, jury juror /7 charg!
instruct! There are several other possibilities, including
limiting the WESTLAW search to the DIGEST fucld

 Wiest Publishing Company, 5t, Paul, MN, WESTLAW 1
beginning to incorpoase ienences to Wards and Phrases
In its DEGEST field 1o facilitate searching for definitions.
This works, but only sometimes:

" For anescellent dacussion of this problem, see Jacoks-
tein, “The Ere Railrosd Doctrine and Computer-asshted
Legal Research,” W1 legal Relerence Services Cuarierly
9% (all 1983) and “The Ere Raiirosd Doctrine and Com-
puter-assied Legal Reseanch Revisited ™ S(273) Legal Red-
erence Services Quarterly 229 (summedall 1985]

& pecent search, for mample, imvolving the ol recls-
sion of a contract, wsing the query TOPMCICONTRACT)
fp oral** /5 rescind*® reclssion, rerdevsd headnotes
classified under seven differont key numben. under COMN-
TRALTS, four different key numbers under STATUTE OF
FRALIDS and one ey number each under LAMDLORD
AND TENANT and APPEAL AND ERROR.

" See, e, Bowring, “Terminal Awarenciy” 5 Caliinenia
Lawyer 15 (MNow. 1985), and O'Connell, “Legal Malprac-
tice: Does the Lavwyer Have a Duty to Use Campulerized
Researchi,” 35 Federation of insurnce Counsel Quarter-
fy 77 (1984). in a related area, see Griffith, “Do Lawyers
Have a Duty o Automated”, National Law fournal july 21,
985, p 6

B Howaon, Lasdendale, Mobxle and Coun-
ty Bar Associstions, as well o the City of Birmingham, haee
either shared use or public WESTLAW terminaly; oot and
neguirements for wse vy, Attomeys also may have WEST-
AW searches dane through the law school libaary af the
Unbversity of Alabama, and several legal mossarch services
advertising in The Alabama Lawyer have acoess o LEXIS
of WESTLAW. And, LEXIS recomtly has announced a dis-

ip program lor bar ssociations. and Lw libranes
for the benefit of the only “occasional™ uwser of CALR.
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Automatic Stay Litigation: a Primer

i
4

Look and see.
See Jack run.

See Jack file bankruptcey.
See 11 U.S.C. § 362.

Every lawyer at one time or another,
whether a specialist in bankruptcy or
simply a trusted lawyer of a creditor,
finds himself thrust into automatic stay
litigation,

The automatic stay is, in effect, an
automatic preliminary injunction arising
by operation of law when a debior files
a petition in bankruptcy. 11 US.C. §
362 In general, this injunction forbids
creditors of the debtor from taking any
further steps to collect their debt, secure

The Alabama Lawyer

or improve their position in regard to that
debt or obtain possession of the collat-
eral underlying the debt, Id. § 362(a)
There are exceptions, of course, found
under § 362(b). Unless an exception is
applicable, however, a creditor is well
advised not to do anything further regard-
ing the debt until or unless the auto-
matic stay expires or is lifted or mod-
ified. Debtors injured by a williul
violation of the automatic stay may
recover actual damages, costs and at-

torney fees and in appropriate cir-
cumstances may recover punitive
damages. Id. § 362th); Re Tel-A-
Communications Consultants, Inc., 50
B.R. 250 (B.C.D.C.Conn. 1985)
Basically, there are three types of
bankruptcy relief available 1o a debtor!;
Chapter 7, simply a liquidation bankrupt-
cy; Chapter 13, a wage-earner bankrupt-
cy allowing the debtor up to five years
in certain circumstances to pay off short-
term debts; and Chapter 11, allowing a
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debtor to reorganize his business or in-
dividual financial situation. 5ee In re:
Moog., 774 F.2d 1073 (lith Cir. 1985).
The automatic stay of § 362 applies in
all of these bankruptcy cases and, unless
the stay is lifted by order of the court, en-
joins all creditors from any actions what-
soever against the debtor until the debt-
or is discharged, the case dismissed or
the case closed. Id. § 362(c)?

Moreover, the stay against acts to
property continues until the property is
no longer a part of the bankruptcy estate.
Id, § 362{c) Thus, in almaost all cases,
the earliest and most preferable event
from the creditor’s standpaoint is the en-
try of an order by the court relieving the
creditor from the automatic stay.

Generally, the automatic stay is lifted
by a court only for the purpose of allow-
ing the creditor to pursue its collateral?.
Thus, the scope of this article largely is
limited to the situation where a secured
creditor seeks relief from the stay to ob-
tain possession or control of its collateral.
How, then, does a secured creditor go
about seeking an order relieving it from
the automatic stay?

A tautology that every creditor in a
bankruptcy case must understand is that
very little occurs in a bankruptcy case
favorable to the creditor unless the
creditor asks for it. In order to have the
court lift the automatic stay so a creditor
might foreclose or otherwise obtain pos-
session of its collateral, a motion to lift
the stay must be filed with the bankrupt-
cy court. Id. § 362{d), Bankruptcy Rules
{hereinafter B.R.) 9014, 4001 Until re-
cently, relief from the automatic stay was
an adversary proceeding requiring a
creditor 1o file a complaint with the
bankruptey court. See former B.R. 701,
Now the rules merely require that a mo-

tion be filed with the court and served
upon the debtor, the debtor’s attorney
and any other party in interest, such as
the trustee, if one has been appointed.
B.R. 4001, 9014, 9013, 7004(b)

Stay litigation is a favored exercise in
the view of Congress. It is intended 1o
be an expeditious and economical
remedy for creditors. If the bankruptcy
court fails to set down the motion for a
hearing within 30 days of its filing, the
stay lifts automatically. 11 US.C. §
362(e)

In the rare, complex case, the bank-
ruptcy court merely may enter a prelim-
inary ruling within the 30-day period,
after a preliminary hearing, but the coun
must find that there is a reasonable like-
lihood the debtor will prevail at the final
hearing. In even those cases the final
hearing must be held within 30 days after
the preliminary hearing. Id. § 362(e) |If
the court does not rule within 30 days
of the final hearing, the stay lifts auto-
matically. B.R. 4001(b)

In the extreme case where the credi-
tor's interest in the collateral is subject
to irreparable harm before a hearing may
be held, that creditor may seek ex parte
and immediate relief from the automatic
stay under 11 U.5.C. § 362(f). See B.R.
4001(c). The procedure in such a case
is virtually identical with that under Rule
65, F.R.Civ.P. regarding temporary re-
straining orders, The marked difference
is that the movant is asking the court to
remove the restraint, not impose it. There
also is no bond requirement.

One should note that in Chapter 13
cases co-debtors also are protected by an
automatic stay. 11 U.S.C. § 1301 Stay
litigation involving co-debtors in wage-
earner cases will be governed by that
statute,

E. Terry Brown received his under-
graduate and law degrees from the Uni-
versity of Alabama. He is a partner in the
Maontgomery law firm of Copeland, Fran-
co, Screws & Gill, PA, and presently
serves as secretary of the Bankruptcy and
Commercial Law Section of the Alabama

State Bar.
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Unfortunately, for the practitioner the
simplicity or complexity of stay litigation
in the bankruptcy couns of Alabama var-
ies greatly from one judge to another. It
may be of benefit to point oul some pit-
falls that may be experienced in each of
the particular courts. A list of “do’s and
don’ts” for the bankruptcy practitioner
obviously is a subjective exercise fraught
with the danger of errors and omissions.
Thereiore, the following are offered on-
Iy as illustrations.

In drafting the motion for relief of the
automatic stay, remember the best mo-
tion generally is a simple one. Save elo-
quence and erudition for the hearing.
Prudent allegations are (1) the identifica-
tion of the movant; (2) the identification
and attachment of the underlying prom-
issory note and mortgage or security
agreement; (3) the allegation of debt (i.e.
amount); (4) the statement of the value
of the property securing the debt; and (5)
the allegation of the ““cause” or grounds
that exist for the lifting of the stay.

The original motion for relief of stay
should be filed with the bankruptcy
court with service copies to the debtor,
the debtor's attorney and the trustee, if
any, B.R. 9014, 7004(b)(9) Some mov-
ants think that service on the debt-
or's attorney is all that is required and
sometimes get by without it. However,
a close reading of the bankruptcy rule in-
dicates that service also must be effected
upon the debtor and the trustee, B.R.
7004(b)(9)

While some courts require that re-
sponses be filed by the debtor, others do
not. B.R. 9014 Close attention to the
notice of hearing sent by the court to all
parties will reveal whether the debtor
must file a response.

A hearing, or at least a preliminary
hearing, must be held within 30 days of
filing. 11 USC. § 362(c) Some bank-
ruplcy judges set preliminary hearings
as a matter of course and at that hear-
ing postpone the matter for a final
hearing at a later date, Such a procedure
is arguably not in keeping with § 362 or
its legislative history, indicating that on-
ly complex matters are to be routinely
set over, and only then after the court has
found that it appears the debtor would
prevail at a final hearing. See House
Report No. 95-595, 95th Cong., Ist Ses-
sion 344 (1977); Cf. Senate Report No.
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95-989, 95th Cong., 2d Sess. 53-55
{(1978).

Nevertheless, most of the bankruptcy
judges throughout the state routinely set
down the matter for a hearing, whether
itis styled preliminary or final, within 30
days and make an immediate decision
as a result of that hearing.

Discovery is available in automatic
stay litigation. B.R. 9014, 7026
However, discovery is an expensive and
burdensome exercise in stay litigation,
and is especially cumbersome given the
informal nature of the remedy. Never-
theless, it is an option, though rarely ex-
ercised, available to both debtor and
creditor.

If its use is desired, but the delay in the
hearing date it may cause is not, the pro-
ponent should seek a reduction in the
30-day period for responses under Rules
33, 34 and 36, F.R.Civ.P. Filing of dis-
covery by a creditor without seeking a
reduction of time for response may be
considered by the court a waiver of the
30-day rule of Section 362(e).

While both parties should be prepared
to give live testimony at any hearing on
the motion for relief from the automatic
stay, not all judges routinely require it.
Most judges will hear testimony if of-
fered or require it if it is helpful, but
generally are disposed to rule based on
the attorneys’ representations and the
court’s review ol the motion and file of
the debtor. This is true especially when
the debtor does not appear at the hear-
ing and has presented no excuse for his
absence. Nevertheless, attorneys for both
sides in automatic stay litigation should
have their witness or client present and
prepared to give testimony if such is re-
quired by the court.

From the debtor's standpoint, it is ab-
solutely essential that the debtor appear
at the hearing, Courts are much more
favorably disposed toward a debtor who
shows a modicum of interest in keeping
possession of his property.

In preparing the witness for the hear-
ing, it must be remembered there are
essentially three grounds for granting a
creditor relief from the automatic stay.
First, neither the debtor nor the estate
possesses equity in the property serving
as collateral for the creditor’s debt. If
there is no equity in the property, then
the court must lift the automatic stay and
allow the creditor to foreclose or other-

The Alabamma Lawyer

wise take possession of its collateral. This
is not true, however, is a Chapter 11 case
where the property is necessary for an
effective reorganization. 11 U.S.C.
§ 362(di2)B) In such a case the
creditor may rely on one of the altema-
tive grounds,

Obviously, if the property is worth
more than the pay-off on the mortgage
or security agreement, there is equity in
the property. I the debt exceeds the
value of the property there is no equity.
However, where there is a genuine
dispute, the creditor, who has the burden
of proof, must show that there is no equi-
ty in the property. If the pay-off on the
debt is greater than the original purchase
price, the creditor has, arguably, made
out a prima facie case.

Iin the event the pay-off is less, the
creditor must offer a witness who is qual-
ified by education or experience to give
an opinion on the fair market value of
the particular property. A debtor, who is
the owner of the property, need not
possess such qualifications to give an
opinion on the value, Rule 701, F.R.Ev,;
Dietz v. Consolidated Oil & Cas, Inc.,
643 F.2d 1088 (5th Cir. 1981) Of course,
a court may give the debtor’s opinion its
proper weight in contrasting it to the
qualified testimony of the creditor's
witness. Re: Jug End in Berkshires, Inc.,
46 B.R. 892 (B.C.D.C. Mass. 1985)

The second ground, applying even if
there is no equity, is that the creditor's
interest in the property is not adequate-
Iy protected. Some examples of lack of
adequate protection would be an unin-
sured automobile or house or a piece of
property depreciating in value. See In re
Sombrero Reef Club, Inc., 7 B.R. 480
(S.D.Fla, 1980); Re Chism, 50 B.R. 55
(B.C.M.D. Ala. 1985).

Another example might be the failure
of the debtor to maintain regular month-
ly payments on the debt. Re Hagendor-
fer, 42 B.R. 13 (B.C.5.D. Ala.) affd 42
B.R. 17 (5.D. Ala. 1984) In the event that
adequate protection is not present, the
court must lift the stay or fashion a
remedy adequately- protecting the
creditor while the stay remains in effect.
11 US.C. § 361

Adequate protection is a “serbonian
bog" through which no one has fully
found a predictable and stable path to
date. Generally, courts attempt to pro-
vide adequate protection by requiring

the debtor make periodic payments to
the creditor. Id. § 361(1) From the
creditor’s viewpoint, periodic payments
should at least equal the regular
payments called for in the note. The
creditor also may argue for additional
sums to reduce any pre-pelition ar-
rearage. cf. Id. 1322 (b)2), (3)

On the other hand, the debtor may
argue that the purpose of adeguate pro-
tection is to protect the status quo and,
therefore, only interest payments should
be required, Both parties should keep in
mind some courts hold that if there is an
equity cushion present in the property,
the creditor may be adequately protect-
ed by that cushion alone. Re Digby, 47
B.R. 614 (B.C.N.D.Ala, 1985) In re Pitts,
2 B.R. 476 (C.DCal. 1979) Other courts
will look to the size of the equity cush-
ion. See eg. Re Hagendorfer, supra
(12.2 percent equity cushion is not
adequate),

Regarding adequate protection, the
creditor should provide a witness who
is able and competent to give testimony
on whether the property is insured;
whether the debtor is making regular
payments; whether the property is
depreciating; whether the debtor is in
possession of the property; and, in short,
anything showing the creditor’s position
is adversely affected by the stay continu-
ing in effect.

Of course, because the debtor has the
burden on these issues, he should be
prepared to counter such adverse testi-
mony. If the deblor questions the cred-
itor's evidence that payments are not be-
ing made, he should have receipts ready
1o produce. Nothing is more damaging
to the debtor's case, or more embarrass-
ing to the debtor’s attorney, than for a
debtor to tell the court he did not bring
his receipts.

A third ground or, rather, an area of ad-
ditional or alternative grounds, for relief
from the automatic stay is implicit from
the language of § 362(d)), stating that
the automatic stay may be lifted “for
cause, including the lack of adequate
protection . . . . ” (emphasis added)

Eleven U.S.C. § 102(3) states the term
“including" is not limiting. Thus, a too-
rarely explored area of grounds for relief
of stay exists for the creative lawyer, An
exhaustive list is not possible, but some
courts have ruled that the failure of a

Continued on page 324
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cle opportunities

1 3 thursday

STATE REGULATION OF LENDING
AND CONVEYANCES
County Courthouse, Montgomery
Montgomery County Bar Association
Credits: 2.0 Cost: $0/members;
15 nonmembers
(205) 265-4793

CRIMINAL LAW

Civic Center, Birmingham

Alabama Bar Institute for Continuing
Legal Education

Credits: 7.7 Cost: 585

(205) 348-6230

JURY SELECTION WHEN YOU
WOULD RATHER SKIP IT

Daleville
Dale County Bar Association
Credits: 1.0 Cost: none

{205) 598-6321

1 4 friday

CRIMINAL LAW

Civic Center, Montgomery

Alabama Bar Institute for Continuing
Legal Education

Credits: 7.7 Cost: 585

(205) 348-6230

DAVID EPSTEIN ON BANKRUPTCY

Wynirey Hotel, Birmingham

Alabama Bar Institute tor Continuing
Legal Education

(205) 348-6230

TRIAL ADVOCACY WITH JAMES
MCELHANEY

Holiday Inn Medical Center, Birmingham

Cumberland Institute for CLE

Credits: 7.2

(205) 870-2865

LABOR LAW INSTITUTE

Holiday Inn Southwest, Jackson, MS
Mississippi Center for CLE

Credits; 7.2 Cost: $85

(BO1) 982-6590

322

SECURITIES LAW FOR THE NOMN-
SECURITIES PROFESSIONAL

Admiral Semmes Hotel, Mobile

MNational Business Institute, Inc.

Credits: 7.2 Cost: 596

(715) B35-8525

1 9 wednesday

BANKRUPTCY LAW

Decatur Country Club, Decatur

Morgan County Bar Association Young
Lawyers' Section

Credits: 2.0 Cost: 315

(205) 3537826

2 O thursday

NEGOTIATION

Civic Center, Montgomery

Alabama Bar Institute for Continuing
Legal Education

(205) 348-6230

REAL PROPERTY FORECLOSURES
AND REDEMPTIONS
County Courthouse, Montgomery
Montgomery County Bar Association
Credits: 2.0 Cost: $0/members;
$15/nonmembers
(205) 265-4793

20-21

FEDERAL TAX CLINIC

Ferguson Center, Tuscaloosa

University of Alabama College of Con-
tinuing Studies

Credits: 12.6

(205) 348-3014

SOUTHERN CONFERENCE ON TORT
REFORM

Holiday Inn Medical Center, Birmingham

Cumberland Institute for CLE

Credits: 135

{205) 870-2865

21 friday

JOINT TENANCY

Best Western Motel, Bessemer
Bessemer Bar Association
Credits: 1.6 Cost: none

(205) 424-5480

NEGOTIATION

Civic Center, Birmingham

Alabama Bar Institute for Continuing
Legal Education

(205) 348-6230

Dul

Harbert Center, Birmingham

Birmingham Bar Association

Credits: 3.2 Cost: $20/members:
$25/nonmembers

(205) 251-8006

24 monday

RECENT DEVELOPMENTS IN
CRIMINAL LAW
County Courthouse, Montgomeny
Montgomery County Bar Association
Credits: 1.0 Cost: $0/members;
$15/nonmembers
(205) 265-4793

3-4

VERY BASIC CONSUMER LAW

Madison Hotel, Montgomery

Alabama Consortium of Legal Services

Programs

Credits: 126 Cost: $0/LSCA attorneys;
$15/private
attornerys

(205) 264-1471

4 thursday

LAW OFFICE MANAGEMENT

Civic Center, Birmingham

Alabama Bar Institute for Continuing
Legal Education

(205) 34B8-6230

REPRESENTATION BEFORE THE COlL-
LECTION DIVISION OF THE IRS

Birmingham

Tax Seminars, Inc,

Credits: 8.0 Cost: $135

(312) 774-8388
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FORENSIC EVIDENCE
Maobile

Cumberland Institute for CLE
(205) 870-2865

CHANGES IN THE LAW OF
CONDEMNATION
County Courthouse, Montgomery
Montgomery County Bar Association
Credits: 1.0 Cost: $0/members;
$15/nonmembers
{205) 265-4793

5 friday

ESTATE PLANNING

Civic Center, Birmingham

Alabama Bar Institute for Continuing
Legal Education

(205) 348-6230

FALL SEMINAR

Downtown Recreation Center, Gadsden
Etowah County Bar Association
Credits; 6.0 Cost: $75

(205) 547-6346

LAW OFFICE MANAGEMENT

Civic Center, Montgomery

Alabama Bar Institute for Continuing
Legal Education

(205) 348-6230

FORENSIC EVIDENCE

Haliday Inn Medical Center, Birmingham
Cumberland Institute for CLE

(205) 870-2865

ENVIRONMENTAL LAW AND
REGULATION

Troy State University, Dothan

Troy State University at Dothan

Credits: 4.0 Cost: $65

(205) 793-1445

10-11

TRYING CASES TO WIN (BASIC)
New Orleans

Professional Education Systems, Inc.
Credits: 15.6 Cost: $345
800-826-7155

1 1 thursday

ETHICS: A GUIDE TO THE ALABAMA
CODE OF PROFESSIONAL
RESPONSIBILITY

The Alabama Lawver

Civic Center, Birmingham

Alabama Bar Institute for Continuing
Legal Education

(205) 348-6230

UCC REVIEW

Holiday Inn Medical Center, Birmingham
Cumberland Institute for CLE

Cost: $85

(205} 870-2865

CROSS EXAMINATION

Daleville
Dale County Bar Association
Credits: 1.0 Cost: none

(205) 598-6321

TRUTH IN LENDING AND RESPA
County Courthouse, Montgomery
Montgomery County Bar Association
Credits: 2.0 Cost: $0/members;

$15/nonmembers
(205) 265-4793

11-12

TRYING CASES TO WIN (ADVANCED)
New Orleans

Professional Education Systems, Inc.
Credits: 146 Cost: $345
B800-8B26-7155

12 friday

ETHICS: A GUIDE TO THE ALABAMA
CODE OF PROFESSIONAL
RESPONSIBILITY

Civic Center, Montgomery

Alabama Bar Institute for Continuing
Legal Education

(205) 348-6230

PROBLEMS IN ALABAMA AND
FEDERAL APPELLATE PRACTICE

Holiday Inn Medical Center, Birmingham

Cumberland Institute for CLE

Cost: $85

{205) 870-2865

1 6 tuesday

TRIAL ADVOCACY

Ramada Inn, Mobile

Alabama Bar Institute for Continuing
Legal Education

{205) 348-6230

1 7 wednesday

TRIAL ADVOCACY

Civic Center, Birmingham

Alabama Bar Institute for Continuing
Legal Education

(205) 348-6230

1 9 friday

SOFT TISSUE INJURIES

Holiday Inn Medical Center, Birmingham
Cumberland Institute for CLE

Cost: 585

(205) 870-2865

8 thursday

MAXIMIZING YOUR VOIR DIRE
Daleville

Dale County Bar Association
Credits: 1.0 Cost: none
(205) 598-6321

12-16

ESTATE PLANMNING INSTITUTE
Sheraton Bal Harbour Hotel, Miami
Miami Law Center

Credits: 286

(305) 284-4762

23 friday

REAL ESTATE FINANCING

Haoliday Inn Medical Center, Birmingham
Cumberland Institute for CLE

Credits: 7.5

(205) 870-2865
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Continued from page 321

Chapter 13 debtor to make planned pay-

ments 1o a creditor constitutes “cause’
for lifting the stay, even where an equi-
ty cushion is present. In re: Janice
Quinlan, 12 B.R. 516 (W.D.Wis. 1981)
Furthermore, in a Chapter 11 case the in-
ability of the debtor to present a plan of
reorganization capable of confirmation
may constitute “cause.” 5ee e.g. In re
Mary Harpley Builders, Inc., 44 B.R. 151
(N.D.Ohic 1984); In re: Sulzer, 2 B.R.
630, 636 (S.D.M.Y. 1980). Another
ground could be the bad faith of the
debtor in filing his petition in bankruptcy.
In re: Yukon Enters, Inc., 39 B.R. 919
(C.D.Cal. 1984) (The court lists several
badges of bad faith.)

Keeping in mind the above grounds,
a debtor usually must show, at a
minimum, that the creditor’s interest in
the property is adequately protected, and
the creditor must be able to show it is
nol. Theoretically, in automatic stay
litigation, the only burden the creditor
has to show, other than the existence of
his debt and validity of his lien, is that

there is no equity in the property. 11
U.S.C. § 362(gi(1) The debtor has the
burden on all other issues including ade-
quate protection. However, practically
speaking, the creditor always has the
burden of persuading the court that it
should lift the stay, and mere reliance on
the debtor's burden of prool, without
more, will gain the creditor little but the
court's appreciation of the attomey's pro-
cedural expertise.

The client or witness must understand
that his testimony is under oath and
therefore should not be exaggerated. The
coun generally does not have much trou-
ble recognizing this and generally is not
disposed to applaud his efforts, but, by
the same token, the witness should not
understate his position,

If the property clearly has no equity,
if the debtor clearly is unable to ade-
guately protect the creditor and if the
debtor clearly is heading for defeat in the
stay litigation, the debtor should not fail
to throw himself on the mercy of the
court. Judges are human and sometimes
are touched by the anguished plea of the
debtor for another chance, This is espe-
cially true when that appeal can be bal-

decreasing graded pramium life;

MALE AGES  $250,000  $500,000

AFFORDABLE TERM LIFE INSURANCE —
FROM COOK & ASSOCIATES

Compare these low non-smoker annual rates lor non-

$1.000,000

250.00 455.00
252.50 450.00
255.00 465.00
330.00 585.00
412.50 T60.00
542.50 1,015.00
810.00 1,520.00
1,355.00 2,535.00
2,372.50 4,385.00

{(smoker's rates slightly higher)

Renewabile to age 100 Female rates same as males four
yoars younger, All coverage provided by companies rated

“# Excellent” by A.M, Best Co

For a written quolstion and policy description send
your date of birth and amount of coverage desired (o

COOK & ASSOCIATES

2870 COTTAGE HILL ROAD = SUITE 201
MOBILE, ALABAMA 36606

(205) 476-1737

670.00
677.50
685.00
880.00
1,127.50
1.510.00
2,267.50
3,790.00
6.565.00
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* PRACTICAL ADVICE

» CLAIM DIGESTS

» AVOIDANCE TECHNIQUES
* PREVENTION PROCEDURES

stered by a recent hospitalization, “a
shutdown at the mill” or other natural
or unnatural catastrophes which may
have recently befallen him. Again, do
not over-exaggerate and do not fabricate,

If the debtor’s attorney knows his
client does not have a strong position
and that the court probably will lift or
modify the automatic stay, he should
contact the creditor's attormey in ad-
vance of the hearing and offer to com-
promise, There is usually enough uncer-
tainty invaolved in bankruptcy practice to
make an attempt at compromise produc-
tive. If a creditor can save its attorney’s
fees in traveling to the hearing and get
some definite agreement or stipulation
from the debtor, it often will welcome
a settlement of the matter.

On the other hand, a creditor should
avoid filing a weak motion as it never
wants to gain a reputation for “crying
wolf.” Whether the motion is good or
bad, the creditor also might obtain a
satisfactory resolution of the controver-
sy by comacting the debtor's attorney
before the hearing. As a rule, debtor’s at-
torneys are not remunerated sufficiently
to welcome trips to court to fight auto-

PROTECT YOUR LAW PRACTICE

MALPRACTICE PREVENTION
REPORTER

A QUARTERLY PUBLICATION FOR LAWYERS

» INSURANCE DEVELOPMENTS
+ COMPUTERIZED SYSTEMS

s CHECKLISTS

s LITERATURE REVIEWS

WRITTEN AND EDITED BY EXPERTS FOR LAWYERS AND STAFF

Send $45.00 for current volume (4 issues por valume)

OR

Send $35.00 for curment volume plus previous 4 volumes and binder

{a total of 20 issues)

DUKE HORDLINGER STERN & ASSOCLATES INCORPORATED
1336 - 54th AVENUE N.E. « ST. PETERSBURG, FLORIDA 33703-3225
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matic stay motions, often he will wel-
come an offer of compromise. It also
must be noted that the courts are appre-
ciative of counsels’ efforts to confer and
dispose of matters prior to the hearing
so it may employ time and energy in
hearing cases of genuine dispute.

Once the hearing is completed, the
court must enter an order within 30 days.
If the court fails, the stay automatically
lifts. B.R. 4001 While a creditor general-
ly seeks an unconditional termination of
the automatic stay, the court has, under
11 U.5.C. § 362(d), the options of annul-
ling, modifying or conditioning the
automatic stay. It also can leave the stay
in effect by denying the motion, An
order of the court annulling the
automatic stay is rare,

Such an order, in essence, avoids the
stay ab initio. An example of its useful-
ness is when a creditor has repossessed
its collateral after the bankruptcy petition

was filed but before it had notice of that
filing. In re: Albany Partners, Ltd., 749
F2d 670(1th Cir 1984) An order
"modifying or conditioning’”’ the
automatic stay gives the court room to
do equity. An example of such an order
is the long-standing practice in the mid-
dle district of Alabama entering “drop-
dead” orders, automatically lifting the
stay at the end of a set period of time if
the debtor has not cured his default.

The order granting, denying or other-
wise disposing of a motion for relief from
the automatic stay has been treated as a
final order for purposes of appeal. Borg
Warner Acceptance Corp. v. Hall, 684
F.2d 1306 (lith Cir. 1982); In re:
American Mariner Ind., 734 F.2d 426
(9th Cir. 1984); In re; Comer, 716 F.2d
168 (3rd Cir. 1983) Appeal is to the
United States district court for the district
in which the bankruptcy judge is sitting.
28 US.C. § 158

COLUMBUS CLAIMED
THE NEW WORLD

AND THOUGHT
THAT WAS ENOUGH!

When Columbus landed, he plonted a flog, made a speach,
locked arcund, then sailed back to Spain. If he'd known about
fitle insurance, we'd all be speaking Spanish now.

Asimple claim isn't enough. With fithe insurance from Mississippl
Walley Title, yvour clients are assured of clear ownership and fitle
profection, That's why people all over the land Columbius lost choose
Mississippi Valley Title for their file insurance needs.

Tifle insurance from Mississippi Valley Title.

It con make a world of diference,

Mississippi Valley Tille Insurance Company
Home Oflice. Jackson, M5 39205
‘Wil e fubaitenty of TS iiusoncs Compony of Mnreasia
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Under Bankruptcy Rule 8002, a notice
of appeal must be filed with the clerk of
the bankruptcy court within ten days of
entry of the order. Other appeal require-
ments are found in B.R. 8001,
8003-8019. Hence, a party must move,
and move quickly, after entry of an
adverse order if desiring to appeal.* Most
parties find an appeal from stay litigation
generally a waste of time and money
because subsequent events often render
the appeal moot long before the appeal
is decided, Examples are dismissal of the
bankruptcy case, discharge of the debt-
or and abandonment of the collateral
and subsequent stay litigation, a more
favorable outcome.

Unfortunately, the very fact that ap-
peals from stay litigation are rare has
resulted in a lack of uniformity among
the various bankruptcy courts in ap-
proach to and disposition of automatic
stay litigation. These differences appear
to be becoming greater with the passage
of time, Because of the rarity of higher
court review of automatic stay litigation
procedures, it is felt that only the adop-
tion of uniform local rules will enable a
first-time bankruptcy practitioner to walk
into any bankruptcy court within the
state of Alabama and be able to predict
what will occur within that forum.

Summary

This article attempted to provide a
brief overview of automatic stay litiga-
tion in the bankruptcy courts of
Alabama.

Anyone involved in stay litigation is
encouraged to review and study the
authorities cited herein and the resource
materials available. (o]

FOOTNOTES
U A fourth type, chapter 9, concernd only bankrupicies by
municipalities. 11 LLSC. § 901, et seq

e must be noted, however, that if the debior is dis-
charged a permanent injunction of acts against the debt-
or on account of a pre-petition debt arises in place of
automatic sty 1 LLSC. 8§ 524{a)  The exception arses
If the court has rendened the debt non-dischargeable or
if the: debt is non-dischargeable as a matter of law, 11 USC
§ 523 Thus, for all intents and purposes a creditor
may net take any action against the debtor personally
unkess his case is dismissed, the stay lifted, the debst non-
dischargeable or the stay not applicable under § 362(b)

" An exception would be the lifting of the stay for the pur-
pose of allowing the creditor 1o prosecute 10 a conclu-
sion a pending lawsull against the dibtor in order to i
quidate his claim I re Curtis, 40 B.R. 795 (D, Litah 1984)

* A debtor must keep in mind that there is no ten-day stay
of execution of an order lifting, etc., the automatic stay
af 11 U.5.C. § 362, Compare B.R, 7062 with Rule 62(a),
F.R.Civ.P.
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Young Lawyers’

Section

YLS receives award of achievement

he Young Lawyers' Section
T recently received the first place

Award of Achievement from the
Young Lawyers' Division of the
American Bar Association. The ser-
vice-to-the-public category for which
the honor was given was the Alabama
Youth Judicial Program sponsored by
the YLS in conjunction with the state
Young Men's Christian Association.

In the Youth Judicial Program,
mock trials are conducted by high
school students, giving them a first-
hand opportunity to experience the
judicial process by participating as at-
tomeys, judges, witnesses and jurors.
The program, conceived in 1979 by
the Honorable Hugh Maddox, Ala-
bama Supreme Court senior associate
justice, was implemented as a coun-
terpart to the Alabama Youth Legisla-
tive Program, Initially, the program
was limited to high schools in Mont-
gomery, but the number participating
increased to 15 high schools (from 11
cities) in local competition and eight
high schools from five cities at the
state competition level, involving
more than 700 students and 80 young
lawyer advisers,

This past yvear, the Youth Judicial
Program was headed by YLS Chair-
man Keith B. Norman of Montgom-
ery. His efforts and diligence are
responsible for the YLS' receiving this

award, and he is to be commended
for the service to the students and bar.

Highlights of recent YLS evenls

The 'rising of the curtain® for this
vear's YLS Executive Committee took
place August 22-24 at NorthRiver
Yacht Club in Tuscaloosa. Members
attending were Charlie Mixon, James
Anderson, Percy Badham, Laura
Crum, Tom Heflin, Rick Kuykendall,

Claire A. Black
YLS President

Terry McElheny, Keith Norman, John
Plunk, Jay Rea, Steve Rowe, |im
Sasser, Steve Shaw, Rebecca Shows,
Amy Slayden and Claire Black.
—The Montgomery YLS has been
active in child advocacy, cosponsor-
ing a child advocacy seminar with the
Montgomery County District Al-
torney’s Office. The section, with ap-
proximately 60 members, is headed

YLS Executive Committee members attending the August 22-24 meeting at the
NarthRiver Yacht Club in Tuscaloosa were, back row, left to right, Charlie Mix-
on, lim Sasser, Steve Rowe, Rick Kuykendall, Percy Badham, Jay Rea, James
Anderson and Keith Norman. On the front row, left to right, were John Plunk,
Terry McElheny, Claire Black, Amy 5layden, Laura Crum, Rebecca Shows and
Steve Shaw,
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by Pat Harris, Harris & Harris, PC, presi-
dent; Keith Norman, Balch & Bingham,
vice president; and Leah Harper, Hill,
Hill, Carter, Franco, Cole & Black, sec-
retary/treasurer. Board of directors mem-
bers include”john Thrower, Ball, Ball,
Duke & Matthews; Robert T. Childers,
Turner, Wilson & Christian; Billy Addi-
son, Reese & Addison: Pete Yates: Laura
Crum, Hill, Hill, Carter, Franco, Cole &
Black; James Anderson, immediate past
president, Hill, Hill, Carter, Franco, Cole
& Black.

—The YLS has a goal of increasing
membership in the ABA Young Lawyers'
Division by a joint project with the
ABANYLD to target non-ABASYLD mem-
bers in Alabama and encourage their
joining the ABA/YLD. Not only is mem-
bership in the ABA/YLD free, but the
number of delegates afforded Alabama
is a function of the number of ABA/YLD
members. Please commit your name to
the roster to help our voice be heard on
the national level.

Thanks to the state bar computer and
the mathematical efforts of Mary Lyn Pike,
Mandatory Continuing Legal Education
director and assistant executive director
of the bar, the tally of members of the
Alabama YLS has been computed. With
4,159 ¥LS members of the total active
state bar membership of 7798, this sec-
lion comprises over 53 percent of the en-
tire bar. There are abounding opportun-
ities for individual imvolvement in the var-
ious committees and projects of the YLS,
and | will be glad to discuss with anyone
calling me at 349-1727 how to become
active, -]

Riding

the Circuits

Houston County Bar Association

The Houston County Bar Associa-
tion recently held its annual banquet
and installation of officers at the
Dothan Country Club. Newly-elected
officers for 1986-87 are:

President: Edward Jackson

Vice president: Edward M. Price, Jr.
Secretary: Peter A, Mclnish
Treasurer: Lexa E. Dowling @

The Alabama Lawyer

Bar Briefs

Torbert president-elect of
National Conference of Chief
Justices

Alabama Chief Justice C.C, Torbert,
Jr., is the new president-elect of the
National Conference of Chief Justices,

The conference is composed of the
highest judicial officer of each state,
the District of Columbia, the Com-
maonwealth of Puerto Rico and the
LLS. Territories.

Tarbert

Torbert has been a member of the
conference since he became the
state’s chief justice in 1977 and has
served on its board of directors since
1980.

Torbert, who succeeds Robert C.
Murphy of Maryland as president-
elect, will become president of the
conference in 1987,

Godbold steps aside as chief
judge

Chief Judge John C. Godbold of the
Eleventh Circuit Court of Appeals
stepped aside as chief judge, effective
September 3, 1986, and was suc-
ceeded in the position by Judge Paul
H. Roney of St. Petersburg, Florida.

Godbold notified the chief justice
of the United States that he desired to
exercise his option to continue as an
active circuit judge without the duties
of chief judge, and Roney, as the

judge of the circuit court next in
seniority and under 65 years of age,
automatically became chief judge
upon Judge Godbold's giving up the
position.

A native of Montgomery, Alabama,
Godbold served as chief judge of the
Fifth Circuit Court of Appeals, and,
upon its division into two circuits,
became the first chief judge of the
new Eleventh Circuit, consisting of
Alabama, Florida and Georgia. He is
the only federal judge to have been
chief judge of two circuits.

Godbold explained, “I had planned
to step down in the spring of 1987, A
few days from now Judge Roney will
reach age 65, which would disqualify
him from becoming chief judge. |
have, therefore, advanced the date of
stepping aside because the circuit
should not lose the benefit of the ex-
perience and leadership Judge Roney
will bring to the position.”

Judge Roney served on the US.
Court of Appeals for the Fifth Circuit
from 1970 to 1981 and the new
Eleventh Circuit from 1981 to the
present, He is a graduate of the
University of Pennsylvania and the
Harvard Law School and earned an
LL.M. at the law school of the
University of Virginia.

Codbold
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Sorry for the delay ...
but we wanted your
deskbook to be the best.
Look for it in
the mail soon—
it’s worth the wait!

License/Special Membership Notice
1986-87 Occupational License or
Special Membership Dues were

due October 1, 1986

This is a reminder that all Alabama attorney occupa-
tional licenses and special memberships expired Sep-
tember 30, 1986. Sections 40-12-49, 34-3-17 and 34-
3-18, Code of Alabama, 1975, set forth the statutory
requirements for licensing and membership in the Ala-
bama State Bar. Licenses or special membership dues
are payable between October 1 and October 31, with-
out penalty. These dues include a $15 annual subscrip-
tion to The Alabama Lawver.

Special membership dues should be remitted directly
to the Alabama State Bar in the amount of $75.00. The
occupational license should be purchased from the pro-
bate judge or revenue commissioner in the city or town
in which the lawyer has his or her principal office.

If you have any questions regarding your proper
membership status or dues payment, please contact
Margaret Boone al (205) 269-1515 or 1-800-392-5660
(in-state WATS),

CONFIDENTIAL HELP
FROM FELLOW PROFESSIONALS
IS A PHONE CALL AWAY

If you or someone you know suffers from the
effects of alcohol and chemical abuse and is in
need of special assistance, call toll-free:

1-800-237-5828

ASK FOR THE
CONCERNED LAWYERS' FOUNDATION
PROGRAM.

This program is independent of the Alabama
State Bar and does not police, repon, discipline
or threaten the career or reputation of any attor-
ney or judge.

All inquiries are confidential. Professional
counselars are on call 24 hours a day

CLF
CONCERNED LAWYERS' FOUNDATION, INC.
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Request

For Consulting Services
Office Automation
Consulting Program

THE FIRM

Firm name

REQUEST FOR CONSULTING SERVICES

SCHEDULE OF FEES,
TERMS AND CONDITIONS

Firm Size®  Duration®*
1 day

23 2 days
4-5 3 days
b7 4 days
810 5 days
Ower 10

Fee
£ 50000
£1.000.00
$1,500:00
£2.00000
$2.50000

Avg. cost/

lawyer
5500.00
£400.00
$333.00
£307.00
27700
$25000

*Mumber of lawyers only lexcluding of counsel)
*“*Duration refers to the planned on-premise time
and does not include time spent by the consultant
in his own office while preparing documentation

and recommendations.

OFFICE AUTOMATION CONSUILTING PROGRAM

Sponsored by Alabama State Bar

Address

City

Zip

Contact person

title

telephone #

Number of lawyers

paralegals

Offices in other cities?

secretaries

others

ITS PRACTICE
Practice Areas (%)

Litigation
Real Estate
Labor

Maritime
Collections
Tax

Number of clients handled annually __
Number of matters handled annually

EQUIPMENT

Word processing equipment (if any)

Data processing equipment (if any)
Dictation equipment {if any)
Copy equipment {if any)

Telephone equipment
PROGRAM

% of emphasis desired

Preferred time (1) W/E

Corporate
Estate Planning
Banking

How often do you bill?

Number of matters presently open

Admin.

WP Needs
Analysis

(2) W/E

DP Needs
Analysis

Mail this request for service to the Alabama State Bar for scheduling. Send to the attention of Margaret Boone, executive
assistant, Alabama State Bar, PO, Box 671, Montgomery, Alabama 36101,

The Alabama Lawvyer
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Opinions of the General Counsel

QUESTION:

When an attorney acis as administrator or executor of an
estate, may the attorney also act as attorney for the estate
and ethically receive a fee in his capacity as administrator
or executor and a separate fee in his capacity as attorney?

ANSWER:

Although certain situations might present conflicts of in-
terest preventing an attorney from acting in the dual capacities
of administrator or executor and attorney for the estate, there
is nothing unethical, per se, in an attorney’s acting in both
capacities and receiving a separate fee for each capacity. The
attorney, however, should reveal to the court and the benefi-
ciaries of the estate thal he is acting in these dual capacities
and make a good faith professional judgment that any legal
work he performs is necessary and will enure to the benefit
of the estate.

DISCUSSION:

Ethical Consideration 5-17 in part provides:

“Typically recurring situations involving potentially differing

interests are those in which a lawyer is asked 1o represent co-

defendants in a criminal case, co-plaintiffs in a pesonal in-
jury case, an insured and his insurer, and beneficiaries of the
estate of a decedent.”

Disciplinary Rule 5100A) provides:

“{A) Except with the consent of his client after full disclosure,
a lawvyer shall not accept employment if the exercise of his
professional judgment on behali of his client will be or rea-
sonably may be affected by his own financial, business,
property, or personal interests.”

The Code of Professional Responsibility of the Alabama
State Bar contains no specific provision directly bearing upon
the question posed.

Although there is some authority to the contrary, it appears
that a vast majority of the courts and ethics committees have
determined there is nothing unethical, per se, in an attomey’s
acting as administrator or executor for an estate and also as
attorney for the estate.

A committee of the North Carolina State Bar (1962) held
that an attorney who, as administrator of an estate, performs
professional services justifying retention of counsel, may re-
cejve attorney’s fees from the estate at the discretion of the
court.

A committee of the Oklahoma State Bar (1937) refused to
answer a question such as that posed, holding that the ques-
tion of whether an attorney who is executor of an estate may
charge the estate with attorney’s fees as well as executor's fees

330

by William H. Morrow, |r.

is a legal question properly to be decided by the courts. A
commitiee of the Texas State Bar (1963) held that a lawyer-ex-
ecutor may receive, in addition to a commissian as execu-
tor, a legal fee for services rendered to the estate that are out-
side the scope of duties as executor.

A committee of the North Carolina Bar (1967) held that an
attorney may both represent an estate in a suit and be the
estate’s administrator and collect fees for services rendered
in both capacities, provided that he inform the court of the
dual capacities and ask the court for an order setting proper
fees,

A committee of the |llinois State Bar (1975) held that a
lawyer who is an executor or administrator and also an at-
torney for the estate may charge fees for services rendered
in each capacity.

A committee of the South Carolina State Bar (1976) held
it is proper for an attorney-executor to act in the dual capaci-
ties and obtain a fee in each capacity if the guidelines set
down in the case of In Re James, 229 S.E. 2d 594 (S.C. 1976)
are followed. In this case the court stated:

“In order to act properly in his capacity as executorlawyer
respondent would have 1o have (1) determined in good faith,
after exhausting all nonlitigative means (as executor), that the
insurance company would not voluntarily pay the benefits
due, (2) explained this fact fully and disclosed the fee arrange-
ment with the estate beneficiaries, (3) obtained the consent
of the estate beneficiaries 1o act in the dual capacity, and {4)

fully disclosed all relevant facts to the court approving his fee
and the court approving the accounting rendered.”

In the case of In Re James, supra, the attorney filed a lawsuit,
which appeared to be entirely unnecessary, against an in-
surance company, merely for the purpose of collecting a fee
in his capacity as attomey. The attorney was suspended in-
definitely from the practice of law.

W find little or no Alabama case authority on the point.
In the case of John V. Sharpe et al., 148 Ala. 665 41 So. 635
(1906), the Supreme Court of Alabama held as follows:

*It is the opinion of a majority of the members of the coun
that where an administrator, being an attorney at law, finding
it necessary to institute a suit in behalf of the estate, asso-
ciates another attormey with him, and they—himseli and such
other attorney—ijointly render professional services 1o the
estate in the institution and prosecution of such sult, the ad-
ministrator is entitled 1o a credit on the setilement of the ad-
ministration in the probate court to the extent of the
reasonable value of such services”

In conclusion, we find nothing unethical, per se, in an at-
tomey’s acting as administrator or executor for an estate and

as attorney for an estate and charging a fee for services in
both capacities. =]
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MCLE News

by Mary Lyn Pike
Assistant Executive Director

CLE compliance due

The deadline for earning 1986 contin-
uing legal education credits is December
31, 1986. A calendar for remaining in-
state CLE opportunities is printed on
pages 322 and 323. If you wish to attend
an out-of-state program, call or write the
MCLE Commission at state bar head-
quarters for a list of seminars available in
the state or city of vour choice.

Rule changes affecting compliance

Printed on page 332 of this issue is an
order by the Supreme Court of Alabama,
dated September 2, 1986, making sev-
eral important changes in the CLE rules.

Alabama attorneys still are required to
earn their CLE credits between January
1 and December 31 of each year. How-
ever, the period of time for filing the re-
port of compliance with the MCLE Com-
mission has been extended to January 31
of the following year. This change allows
attorneys and their secretaries to avoid
the usual year-end rush and panic over
the reports.

Any attorney filing the required report
after January 31 will be required to attach
it to a late filing fee in the form of a check
for $50 made payable to the Alabama
State Bar. The commission's staff will be
required to return to the attorney any
such reports not accompanied by the fee,
and until the report and fee are filed
together, that attorney will be deemed
not in compliance with 1986 CLE re-
quirements.

To accommodate those few attorneys
not able to earn 12 approved CLE credits
during 1986 and subsequent years, the
court has adopted a deficiency plan pro-
cedure, patterned after that of the Geor-
gia State Bar. Attorneys who have not
earned their credits by December 31 may
submit to the commission a letter stating
the titles, sponsors, dates and locations
of courses that will be attended and cred-

The Alabama Lawyer

its that will be earned between Decem-
ber 31, 1986, and March 1, 1987, Courses
listed must be accredited already by the
MCLE Commission and not require sub-
mission of an application by a sponsor.

The plan must be received by January
31. A decision on its acceptability will be
made, and the attorney will be notified
without delay.

A deficiency plan must be completed,
i.e. all credits must be earned, by March
1. The report of completion of the plan
will be made by way of the 1986 MCLE
form 1, “Annual Report of Compliance,”
mailed to each bar member. The report
and a $50 late compliance fee must be
received by the commission by March 15.
If both are not received by that date, the
commission will be required to certify
the attorney to the Disciplinary Commis-
sion for noncompliance,

The imposition of fees for late filing
and late compliance shifts the extra ex-
pense of handling such problems to
those who cause the problems, Those 92
percent of bar members who comply an-
time and file on-time no longer will have
their bar dues expended on recalcitrant
or neglectful members—an average of
500 attorneys per year over the |ast four
years (8 percent of the bar),

Changes in MCLE regulations

Attorneys requesting permanent substi-
tute programs, waivers and exemptions
based on physical disability now are re-
quired to submit a physician’s statement
addressing the necessity of such excep-
tions.

Speakers serving as panelists in ap-
proved CLE activities are required to di-
vide the time equally when calculating
teaching credits earned, unless they ad-
vise the commission otherwise. However,
no panelist will receive less than one
credit for each hour of individual presen-
tation or service on a panel.

Credit may be earned through teaching
a course in any law school approved by
the commission. Following the Supreme
Court of Alabama's decision in Ex Parte

lanes School of Law;, the commission has
approved Janes School of Law, Birming-
ham School of Law and Miles College of
Law as additional law schools where
teachers may earn CLE credit.

Activities submitted for credit may be
approved only if they are designed pri-
marily for lawyers, not nonlawyers, Ad-
ditionally, they must deal primarily with
substantive legal issues, professional re-
sponsibility, ethical obligations and, in
limited circumstances, practice manage-
ment.

Satellite and teleconferenced CLE pro-
grams either must have telephone hook-
ups to instructors at the broadcast loca-
tion or an instructor present at the receiv-
ing site, to comment and answer ques-
tions.

Courses sponsored by law firms and
corporations may be approved if the usu-
al standards for accreditation and certain
additional requirements are met. Appli-
cations for approval must be submitted
at least 30 days in advance; applications
submitted less than 30 days in advance
or after the programs will not be ap-
proved. At least half the instruction must
be provided by persons outside the firm
or corporation. A qualified instructor out-
side the firm or corporation must be pre-
sent for audio- and videotaped presen-
tations.

Beginning January 1, 1987, sponsors of
approved programs will be required to
submit a list of Alabama State Bar mem-
bers attending each program. Not in-
tended to police members, this require-
ment permits the commission to main-
tain cumulative records of possible cred-
its earned by members throughout the
year. At the end of the year, a transcript
will be sent to each member and, after
corrections, additions and deletions,
each will sign and return it as their report
for the year.

It is important to note that exact rec-
ords of time spent in attendance will not
be kept or required, and the burden will
be on each member to make a record of
seminars not fully attended and decrease
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the credits posted by the proper amount.

Maost of the recordkeeping burden has
been shifted to the state bar as a service
to its members. There will be no auditing
or double-checking, and the commission
will continue to operate on the honor
system,

Finally, no 1986 CLE program submit-
ted for accreditation after March |, 1987,
can be approved. Any attorney seeking

accreditation of a 1986 program should
ensure that the sponsor submits the ap-
plication at least 30 days in advance of
the program and certainly no later than
March 1, 1987,

In the words of John B. Scott, |r, im-
mediate past chairman of the commis-
sion, .. these changes represent a
backlog of needed adjustments in policy
and in operating procedures . . . the

MCLE Commission is a collection of ‘in-
dependent thinkers’ so every proposed
change had to run the gauntlet!” Addi-
tionally, all were submitted to the board
of bar commissioners, and unanimous
approval was obtained. Opportunity for
comment by bar members was given in
the March 1986 issue of this journal, and
only one objection to one proposed
change was received. |

ORDER

WHEREAS, the Mandatory Continuing
Legal Education Commission and the
Board of Bar Commissioners of the Ala-
bama State Bar have recommended
changes in the Rules for Mandatory Con-
tinuing Legal Education, and those rec-
ommended changes having been con-
sidered by the court.

IT IS ORDERED that Rule 1 of the
Rules for Mandatory Continuing Legal
Education be amended to read as
follows:

"RULE 1. Continuing Legal Education
Commission

“There is hereby established the Con-
tinuing Legal Education Commission.
The Commission shall consist of nine
{9 members, wha shall be chosen from
the members of the Board of Bar Com-
missioners. The members of the Com-
mission shall be elected by the Board
of Bar Commissioners and shall serve
at its pleasure,

“The Commission shall have the fol-
lowing duties:

A, To exercise general super-
visory authority over the administra-

tion of these rules;

“B, To adopt regulations consis-
tent with these rules”

IT 1S FURTHER ORDERED that Rule 5
of the Rules for Mandatory Continuing
Legal Education be amended to read as
follows;

“RLILE 5. Annual Repon

*A. On or before January 31 of each
year, each attomey admitted to practice
in the state shall make a written report
ta the Commission, in such form as the
Commission shall prescribe, concern-
ing his or her completion of accredited
legal education during the previous
calendar year.

“B. An attorney who, for whatever
reason, files the repart after January 31
shall pay a fifty-{50) dollar late filing fee.
This payment shall be attached to and
submitted with the report”

ITI5 FURTHER ORDERED that Rule 6

of the Rules for Mandatory Continuing
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Legal Education be amended to read as
follows:

“RULE 6. NONCOMPLIANCE AND
SANCTIONS

“A. An anorney who fails to earn
twelve (12) approved CLE credits by De-
cember 31 of a particular vear will be
deemed not in compliance for that
year. A plan for making up the deficien-
cy by March 1 will be accepted if ap-
proved courses are listed and if the plan
is received by January 31. Completion
of the requirement shall be reported no
later than March 15, and a fifty-(50)
dollar late compliance fee shall be at-
tached to the report. Failure to com-
plete the plan by March 1 and to sub-
mit the report and fee by March 15 shall
invoke the sanctions set forth in Rule
F1ER

“B. As soon as practical after January
31 of each vear, the Chairman of the
Commission on Continuing Legal Edu-
cation shall furnish to the Secretary of
the Alabama State Bar a list of those at-
torneys wha have failed to file either
an annual report for the previous calen-
dar year, as required by Rule 5, or a
plan for making up the deficiency, as
permitted by Rule GA.

*The Secretary shall thereupon for-
ward this list of attorneys 1o the Chair-
man of the Disciplinary Commission,

"The Chairman of the Disciplinary
Commission shall then serve, by certi-
fied mail, each attorney whose name
appears on the list with an order to
show cause within sixty (60) days (i.e.,
within &0 days from the date of the ar-
der) why the attorney's license should
nat be suspended at the expiration of
the sixty (60) days. Any such attorney
may within the 60 days fumish the Dis-
ciplinary Commission with an affidavit
{al indicating that the attorney has in
fact earned the 12 required CLE credits
during the preceding calendar year or
has since that date earned sufficient
credits to make up any deficiency for
the previous calendar year or (b) set-
ting forth a valid excuse (illness or other
good cause) for failure to comply with
the requirement.

“As soon as practical after March 15
of each year, the Chairman of the Com-
mission on Continuing Legal Education

shall fumnish to the Secretary of the Ala-
bama State Bar a supplemental list of
any attormeys who filed a deficiency
plan as permitted by Rule 64, but who
have failed either to carry out such plan
or to meet the reporting requirements
of Rule 6A. The same procedures, re-
quirements, and sanctions applicable
to the attorneys on the initial delin-
quent list shall apply to the attorneys
on this supplemental list.

“At the expiration of sixty (60 days
from the date of the order to show
cause, the Disciplinary Commission
shall enter an order suspending the law
license of each attorney whose name
appears on one of the lists and who has
not, pursuant to the third paragraph of
this Rule 6B, filed an affidavit that the
Disciplinary Commission considers
satisfactory.

At any time within three months af-
ter the order of suspension, an attorney
may file with the Disciplinary Commis-
sion an affidavit indicating thar the at-
tomey has earmed 12 approved CLE
credits (or the number of credits for
which the attorney was deficient) and
wants them assigned to the year for
which the attomey was in noncompli-
ance with Rule 3; and, if the Disciplin-
ary Commission finds the affidavit satis-
factory, it shall forthwith enter an order
reinstating the attorney.

At any time beyond three months
from the order of suspension, an at-
tormey may file with the Disciplinary
Board an affidavit like that described
in the preceding paragraph, but such
an attorney must file with that affidavit
a petition for reinstatement (see Rule
19, Alabama Rules for Disciplinary
Enforcement),

“An attorney may appeal to the Dis-
ciplinary Board from an order of sus-
pension or an order denving reinstate-
ment entered by the Disciplinary Com-
mission, Additionally, any affected at-
tormey may appeal any action of the
Disciplinary Board to the Supreme
Court in accordance with the Rules of
Disciplinary Enforcement.”

IT 1S FURTHER ORDERED that these
amendments become effective Septem-
ber 2, 1986. |
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MANDATORY CONTINUING LEGAL EDUCATION COMMISSION
ALABAMA STATE BAR

MCLE Commission
Alabama State Bar

P.O. Box 671
Montgomery, AL 36101

~=rpa

Telephone:
(205) 269-1515

o=

1986 MCLE FORM 1
ANNUAL REPORT OF COMPLIANCE

Earn all credits by December 31, 1986
Submit this form by January 31, 1987

Please keep a copy for your records

Name and address as shown on Bar records:

20 D0 ] T PO 5] R0 N e ) | =) L T

0 5 e e

If address shown is incorrect, please correct above.

REQUEST FOR EXEMPTION

EI A. | became a mamber of the Alabama State Bar during 1986.

E[ B. | reached the age of 65 during or before 1986.
L_..[ C.lam

—_a full-time judge,

—amember of the U.S. House or Senate.

a member of the U.5. Armed Forces.

a member of the Alabama Legislature.

prohibited from the private practice of law by
Constitution, law or regulation.

Position:
D D. 1 held a special membership during 1986.

E E. | have received a waiver from the MCLE Commission.

Dffice Telephone Number:

Birthdate:

MO DAY YR

1986 CREDIT SUMMARY

Extra credits earnad in 19BB ... i e s asisnsssivans
Credits earned for attendance in 1986 ... ...,
Teaching credits earned in 1986 .............cccccceeen. A T
TOTAL ........

Extra credits earned in 1986 1o be carried forward
PO CE R T L T e ety el neen




A. ATTENDANCE
Sponsor

(1)

{2)

(3)

(4)

(5)

(6)

B. TEACHING

Sponsor

(1)
(2)
(3)

(4)

1986 CREDIT REPORT
List only 1986 courses

Course or Seminar Title

Subject(s) Taught

| affirm that the information given above is, to the best of my knowledge,

accurate and complete.

Signature

Date

1.

2.

Date(s) City Credits Earned
/! i
/! /
/ ’
74 i
s £
i '
TOTAL:
Date(s) City Hours Credits
Taught Claimed
4 £
s i
4 i
/ s
TOTAL:

Onor before January 31 of each year, each attorney admitted to practice in the state
shall make a written report to the Commission concerning his or her completion of
accredited legal education during the previous calendar year.

An attorney who, for whatever reason, files the report after January 31 shall pay a
fLﬂv {60) dollar late filing fee. This payment shall be attached to and submitted with
the report.

. An attorney who fails to earn twelve (12) approved CLE credits by December 31 of a

particular year will be deemed not in compliance for that year. A plan for making up
the deficiency by March 1 will be accepted if approved courses are listed and if the
plan is received by January 31. Completion of the requirement shall be reported no
later than March 15, and a fifty (60) dollar late compliance fee shall be attached to
the report. Failure to complete the plan by March 1 and to submit the report and fee
by March 15 shall invoke the sanctions set forth in Rule 6B, Rules for Mandatory
Continuing Legal Education.



Recent Decisions of the
Alabama Court of Criminal
Appeals

The right to cross-exam on the
ndeal‘n

Dawkins v State, 6 Div. 761 (July 15,
1986)—Dawkins was indicted for the
unlawful sale of cocaine and was
found guilty of trafficking in cocaine.
On appeal, the defendant raised as er-
ror the trial court’s refusal to permit his
defense counsel to show the terms of
punishment which the codefendant,
Arrington, was to receive under his
plea bargain agreement.

The court of criminal appeals re-
versed and held that where the state
had brought out on direct examina-
tion the fact that there had been a plea
bargain agreement entered into by the
state with Arrington in return for his
testimony, the full terms of this agree-
ment must be allowed to be placed
before the jury in passing upon the
credibility, as well as the possible bias
or motive, of the defendants ac-
complice in testifying for the state.

DUI will support probation
revocation

Moore v, State, 8 Div. 422 (July 15,
1986)—Moore appealed to the cournt
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of criminal appeals from an order of
the circuit court revoking his proba-
tion. On January 7, 1985, Moore was
arrested and charged with driving
under the influence of alcohol. He
was convicled on the charge in
municipal court and failed to appear
in circuit court on the date set for the
de novo trial of his appeal. Moore’s
probation officer filed a delinquency
report; the circuit judge ordered
Moore's probation revoked.

The defendant contended on ap-
peal that the act of driving under the
influence of alcohol and a conviction
for that offense did not violate any
condition of his probation,

Judge Taylor, writing for a
unanimous court, focused the jssue as
follows:

“Is driving under the influence of
alcohol violative of a usual or im-
plied condition of probation?” The
court answered yes, Judge Taylor
reasaned that beyond any express-
ed condition of probation there ex-
ists the complied condition that the
probationer live and remain at liber-
ty without violating the law

Satterwhite Affirmed

Townley v. State, 7 Div. 504 (July 15,
1986)—Following a consolidated jury
trial, the defendants were convicted of
trafficking in marijuana in violation of

Recent

Decisions

by John M. Milling, Jr.,
and David B. Byrne, Jr.

§ 20-2-80, Code of Alabama (1975).
During the state’s case in chief, the
trial judge overruled the defense
counsel’s objection to the admissi-
bility of the search warrant and the af-
fidavit in support of that warrant. The
execution of this warrant at the defen-
dants’ home resulted in seizure of ap-
proximately 15 pounds of marijuana.
The affidavit and warrant were part of
the same document and contained
the factual basis for a finding of pro-
bable cause by the magistrate.

The defense objected to the intro-
duction of the affidavit on the ground
it contained the hearsay statements of
the confidential informant. The objec-
tion was overruled, and the entire
document was admitted into evidence
for the jury's consideration,

The Alabama Court of Criminal Ap-
peals reaffirmed the doctrine set forth
in Satterwhite v. State, 364 So. 2d 345
{Ala. 1978), The Alabama courts con-
sistently have held the admission of
hearsay information contained in an
affidavit in support of a search warrant
constitutes reversible emor.

The prosecutor’s comment on the

defendant’s failure to call his co-

defendant as a witness
Middleton v. State, 4 Div. 430 (Sep-
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tember 9, 1986)}—Middleton was found
guilty of possession of controlled sub-
stances and sentenced to 15 years under
the Habitual Offender Statute, On ap-
peal, the defendant alleged the remarks
made by the prosecutor in his closing
argument denied him his right to a fair
trial and, thus, his motion for mistrial
should have been granted by the trial
judge.

During closing arguments, the pro-
secutor remarked, “Where is Hall? Why
didn’t he testify?” Hall was the co-de-
fendant. The defense counsel objected
and moved for a mistrial stating, “The DA
knows that the witness would invoke the
Fifth Amendment, and he is equally
available to call him and let him invoke
the Fifth Amendment” The court denied
the motion.

Judge McMillan, writing for a unani-
mous court, held that the prosecutor's
comment to the effect, “Where is Hall?
Why didn't he testify?” drew an unfavor-
able inference to the defendant because
of his failure to call the co-defendant to
testify. “It is the general rule that one par-
ty may not comment unfavorably on the
other party’s failure 1o produce a witness
supposedly favorable to that party if the
witness is equally available (or as in the
case at bar unavailable) or accessible to
both sides” Waller v. State, 242 Ala. 1,
4 S0.2d 9N, cert. denied, 242 Ala. 90,
4 S0.2d 917 (Ala. 1941)

In the Middleton case, the concept of
availability becomes determinative of the
propriety of the prosecutor's comment
and clearly means more than merely
available or accessible for service of
subpoena,

In resolving the issue of availability, the
court of criminal appeals set forth a two-
prong test:

First, did the appellant have superior
means of knowing of the existence and
identity of the absent witness, and sec-
ond, would the witness's relationship
with the appellant affect the witness's
personal imterest in the outcome of the
appellant’s trial, thus making it natural
that he would testify against the State
and in favor of the appellant? Hunt v
State, 453 So0.2d 1083, 1088 (Ala. Cr,
App. 1984)

judge McMillan concluded that where
the absent witness is the co-defendant,
it is clear he may have a personal interest
in the outcome of the trial; however, it
also is probable he would claim his con-

336

stitutional right to remain silent, regard-
less of whether the state or the defendant
called him to testify.

Revocation of a juvenile’s probation
requires a petition

Tolbert v. State, 3 Div. 384 (July 15,
1986)—Tolbert, a juvenile, was ad-
judicated a delinquent based upon al-
legations of escape, assault on a palice
officer and resisting arrest. He was placed
on probation for one year. Thereafter, Tol-
bert's probation officer filed an unverified
petition asking that Tolbert's probation be
revoked. He alleged that the juvenile had
been absent from school, had been sus-
pended from school and was failing his
academic subjects. The trial judge found
the allegations sufficient 1o revoke his
probation,

On appeal, Tolbert alleged the juvenile
court lacked jurisdiction because the
petition filed against him was unverified,

The court of ciminal appeals, in con-
struing § 12-15-75 and § 12-15-52, Code
of Alabama (1975), held that from a plain
reading of the statute, it is apparent that
the legislature intended that the petition
be verified. Because in this case the peti-
tion lacked verification, the lower court
lacked jurisdiction to consider this case,
As a result, the proceeding and orders re-
sulting from them are void. Ex Parte
Dison, 469 So.2d. 662 (Ala. 1984)
However, this case is the likely subject
of a cert petition by the state in light of
the supreme court’s recent decision in
City of Dothan v. Holloway.

Recent Decisions of the
%qglieme Court of Alabama—
ivi

Attorney-client privilege . ..
privilege waived if communication
injected as issue in case
Ex parte: Malone Freightlines, Inc. (In

Re: Goad v. Malone Freightlines, Inc.), 20

ABR 2417 (June 20, 1986)—The plaintiff

sued Malone to enforce a New York judg-

ment. Malone filed an answer contend-
ing that the judgment had been procured
by fraud, preventing Malone from receiv-
ing an adversarial trial,

Specifically, in an affidavit, New York
counsel stated that Malone's driver, the
plaintiffs husband, had met with the

plaintifi's attorney and subsequently
changed his version of the accident made
on the basis of the New York judgment.

The plaintiff served a request for pro-
duction of documents asking for Malone's
Mew York trial counsel's entire file, in-
cluding all correspondence from New
York counsel to Malone, as well as pre-
trial reports prepared by counsel. The trial
judge ordered Malone to produce the
documents, and Malone filed this petition
for writ of mandamus asserting that the
documents are subject to attorney-client
privilege under the “work product”
doctrine.

In a case of first impression in Alabama,
the supreme court examined two New
York cases and decided that they correct-
ly state the Alabama law, Specifically, the
attorney-client privilege may be waived if
the privileged communication is injected
as an issue in the case by the party en-
joying its protection.

In this case, the affidavit of Malone’s
MNew York counsel injected privileged
material into the case as an issue. There-
fore, the plaintiff is entitled to discover all
material relating to the possibility of fraud
in the prior action,

Domestic relations . . .
non-custodial parents standard
of proof reviewed
Ex parte: Jonathan M, Terry (in Re: Terry

v, Sweat), 20 ABR 2528 (June 27, 1986)}—
Petitioner’s (Terry's) ex-wife was awarded
custody of their 18-
month-old daughter with liberal visitation
rights granted to petitioner, the father.
Subsequently, the mother and daughter
moved in with Sweat, the mother’s father.
Eventually, the mother relinquished
physical custody of the child to Sweat, the
grandfather. Thereafter, both petitioner
and the grandfather asked the court to
maodify the divorce decree, each seeking
legal custody of the child.

The trial court rejected the father's con-
tention that there is a presumption in favor
of the parent over a non-parent and found
that the best interest of the child would
be served by continuing her custody with
the grandfather. The court of appeals
agreed, relying on Ex parte: Mclendon.

The supreme count disagreed and re-
versed, noting that the issue was whether
a father, who was not awarded custody by
a prior decree but who had not been
found unfit, has thereby lost his prima
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facie right of custody in a subsequent
custody proceeding as against the rights
of a non-parent (grandfather) with whom
the mother has placed physical custody
of the child,

The supreme court answered this ques-
tion in the negative and held that the
parent is entitled to the presumption
unless he is guilty of misconduct or
neglect rendering him unfit to be en-
trusted with custody of the child. Since
petitioner was not found to be unfit, nor
has there been a prior decree awarding
custody to a non-parent, the father is en-
titled to the presumption and he does not
have the burden to “show that a change
of custody will materially promote the
child’s welfare!”

Insurance. ..
“entrustment” as used in a policy
exclusion defined

Ho Brothers Restaurant, Inc. v. Aetna
Casualty and Surety Co,, 20 ABR 2521 (Ju-
ly 27, 1986)—Aetna issued a comprehen-
sive general liability policy to the rest-
aurant excluding coverage for “proper-
ty . . . entrusted to the insured for storage
or safekeeping.”

One evening a customer of the restau-
rant left approximately $17,000 in cash in
the restroom. At closing, the money was
discovered and the cashier placed it in a
storage area for safekeeping. Later that
evening the manager discovered that the
money was missing from the storage area.

The customer returned the next day and
demanded the money, subsequently su-
ing the restaurant for the loss of the
money. Aetna denied coverage and re-
fused to defend, based upon its policy ex-
clusion. The trial court granted Aetna’s
mation for summary judgment, and the
restaurant appealed,

Neither the supreme court nor the par-
ties were able to find any cases inter-
preting the term “entrusted” as used in
this policy exclusion. The supreme court,
however, did find a line of cases defining
the term in other exclusions, and the court
specifically adopted a Texas court’s con-
struction of that term.

The Texas court stated “the word en-
trust . . .mean[s] to commit something to
another with a certain confidence regard-
ing his care, use or disposal of it” There-
fore, implicit in the term is the require-
ment of some expectation on the part of
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each party as to how each will act with
respect to the “entrusted” property.

State Ethics Commission . . .
commission may not make repri-
mands public

Fthics Commission of State of Ala-
bama . . ., etc. v. State of Alabama Ex Rel,
etc., 20 ABR 2449 (June 20, 1986)—The
plaintiff, a chief of police, was investigat-
ed by the State Ethics Commission and
found to have violated no laws. However,
the commission issued a public statement
reprimanding him, and the plaintiff filed
suit to require the commission to retract
its statement, The trial court granted the
plaintiff's motion for summary judgment
and ordered a retraction; the commission

‘appealed.

The issue was whether §36-24-4(13),
Ala, Code 1975, authorizes commission
members to issue public reprimands
when no state law was violated.

The supreme court affirmed the trial
court and stated that nowhere does
§36-24-4, supra, authorize the Ethics
Commission to issue public reprimands
in the form of a public written opinion
in complaint cases, Only where there is
a finding of a “suspected violation” of
State Ethics laws is the commission
authorized to make a report, and then the
report is to be made only to the appro-
priate law enforcement authorities.
Subsection (13}, supra, is designed to pro-
tect innocent individuals under investiga-
tion from the harm that could result if in-
formation regarding the investigation were
released to the public.

Teacher Tenure Act...
Section 16-24-8, et seq., construed

Alabama Association of School Boards
v. Walker, 20 ABR 2568 (July 3, 1986)—
The plaintiff was a tenured teacher prior
to beginning the 1983-84 school year. On
or about August 17, 1983, the plaintiff
notified the school that she had suffered
a serious injury and would be out of work
indefinitely.

Without notifying the plaintiff, the
school board met September 6, 1983,
determined that the plaintiff had “aban-
doned” her contract, the board ac-
quiesced in her abandonment and her
contract was cancelled. Thereafter, in
January 1984 the plaintiff atempted to

return to work but was refused. An
evidentiary hearing was demanded with-
out response.

On March 1, 1984, the plaintiff filed suit
in the circuit court seeking to enjoin the
board from cancelling her contract and
requesting an evidentiary hearing. The cir-
cuit court ordered the board to hold a
hearing so the matter could proceed
through the administrative procedures of
the Teacher Tenure Act. Both parties
appealed.

The threshold issue was whether the
circuit court was the proper forum to
resolve this case. The supreme court
answered this question in the negative.
The circuit court’s jurisdiction is limited
to cases where the issue is whether the
teacher has acquired tenure status. The
ultimate issue here is simply whether the
contract was legally cancelled. In such
cases, an administrative remedy exists and
the plaintiff should appeal first to the
tenure commission and then seek review
in the circuit court.

The second issue was whether the
plaintiff was entitled to notice and a hear-
ing concerning her contract. The board
maintained that no hearing was necessary
since the plaintiff “abandoned” her con-
tract and the board acquiesced. The su-
preme court disagreed, stating that the
board effectively cancelled her contract
against her will and gave abandonment
as the reason for cancellation. While
abandonment can be a valid reason for
cancellation of a contract, the board must
afford the plaintiff a remedy to determine
whether the abandonment amounted to
a "neglect of duty” authorizing cancella-
tion under §16-24-8, Ala. Code 1975.

Torts ...
trial court must state factors con-
sidered in granting or denying new
trial based on excessiveness or in-
adequacy of verdict

Hammaond v, City of Gadsden, 20 ABR
2620 (July 11, 1986)—The plaintiff, the
spouse of a deceased city employee, sued
the City of Gadsden for fraud based upon
representations concemning the continued
existence of certain health insurance
coverage which existed by virtue of her
husband's previous employment with the
city. The plaintiff claimed damages for
medical expenses and mental anguish,
and the undisputed evidence showed she
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incurred $4,82997 in medical expenses
after her insurance through the city ex-
pired. During this same period she would
have paid between $2,624 and $4,118 in
premiums for coverage.

The jury awarded her $12,000, and the
trial court ordered a remittitur of all but
$2,000, without an explanation for its ar-
riving at this particular sum. The plaintiff
appealed.

In this opinion, the supreme court rec-
ognized that it had a duty to require trial
courts to reflect in the record the reasons
for interfering with a jury verdict, or re-
fusing to do so when the ground is ex-
cessiveness of damages based on bias,
passion, prejudice, corruption or other
improper motive.

While not attempting to enumerate all
the factors which may be considered by
the trial court, the supreme court noted
some factors which are appropriate,
namely: (1) the culpability of the defen-
dant’s conduct; (2) the desirability of dis-
couraging others from similar conduct; (3)
the impact upon the parties; and, (4) the
impact upon innocent third parties, In
adopting this rule, the supreme court
hastened to add that no substantive rule
of law is changed, and by requiring the
trial court to state its reasons for its ruling
the court could more adequately dis-
charge its role of appellate review.

Recent Decisions of the
Supreme Court of Alabama—
Criminal

The defendant’s right to present to
the court the terms of the plea
bargain prior to the entry of a plea
or conviction
State v. Sides, 20 ABR 2486 (June 20,

1986)—The supreme court granted cer-

tiorari to determine whether an alleged
plea bargain entered into in accordance
with § 20-2-81(b), Ala. Code 1975, must
be presented to the trial judge as required
by Ex Parte Yarber, 437 So.2d 1330 (Ala.

1983), prior o the defendant’s plea of guil-

ty or trial and conviction,

The defendant was indicted for traffick-
ing in cocaine. Afier entering a plea of not
guilty, defendant entered into a plea bar-
gain with the state wherein he agreed to
work as an undercover agent in exchange
for consideration in his pending trial. The
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plea bargain arrangement was entered in-
to under the auspices of § 20-2-81(b),
which reads:

(b) The prosecuting attorney may
minve the sentencing coun o reduce or
suspend the sentence of any person
who is convicted of a violation of this
article and who provides substantial as-
sistance in the identification, amest, or
conviction of any of his accomplices, ac.
cossories, coconspirators, of principals,
The arresting agency shall be given an
opportunity to be heard in ageravation
or mitigation in reference to any such
motion. Upon good cause shown, the
motion may be filed and heard in
camera. The judge hearing the motion
may reduce or suspend the sentence if
he finds that the defendant rendered
such substantial assistance.

The count held a hearing to consider
the defendant’s motion to dismiss the in-
dictment and his motion for enforcement
of the agreement. Based upon testimony
at the hearing, information from the de-
fendant led to the conviction of one per-
son and would have led to more convic-
tions except for inaction by law enforce-
ment officers.

The trial court denied both of the de-
fendant’s motions, stating that the motion
for enforcement of the agreement was pre-
mature in light of the language in the
statute, Thereafter, the defendamt filed a
petition for writ of mandamus with the
court of criminal appeals, which ultimate-
ly denied the writ, holding that “the re-
quirements for mandamus are not present
and no reliefl is available under §
20-2-81(b) until after the defendant has
been found guilty” Thereafter, defendant
filed his writ of certiorari with the
supreme court.

In the Sides case, the supreme court
was faced with an apparent conflict be-
tween the statute (§ 20-2-81(b)) and the
supreme court’s holding in Yarber and
Congo. According to the language of
§ 20-2-81(b), there must be a conviction
before the statute is triggered, and after
the conviction the prosecutor may or may
not move the court to reduce or suspend
the defendant’s sentence.

The supreme court reversed and held
that a defendant has the right to have
whatever agreement was made by the
state and him considered by the court
prior 1o the entry of a plea or conviction.

In Ex parte Yarber, the supreme court
held that the terms of a plea bargain must
be considered by the trial court if the de-

fendant so requests, even if no plea has
been entered. In the Yarber case, no plea
was entered and there was no evidence
that the defendant had acted in reliance
upon the alleged agreement, but it still
had to be submited for the court’s con-
sideration. In the Sides case, there was
proof that the defendant had placed his
life and liberty in danger on more than
one occasion in his attempts to procure
the arrests of members of the Tuscaloosa
drug culture. The court reasoned that “it
would undermine all notions of faimess
not 1o require the state to tell the court
the agreement made by the defendant
and the state because the defendant’s mo-
tion to consider the agreement was argu-
ably made too early”

In resolving the conilict between the
statute and the decisions of Yarber and
Congo, the supreme court held, “We are
of the opinion that the trial court should
have considered the terms of the plea bar-
gain at the defendant’s request, notwith-
standing the language in the statute. In-
deed, to hold otherwise would have a
chilling effect on the purpose and spirit
of our holding in Yarber . . . . The deter-
mination of whether the defendant sub-
stantially complied with an agreement is
hetter left to the trial court once it has had
an opportunity to examine the terms of
the plea agreement.”

The last word on Dison. ..

the difference between in per-

sonam jurisdiction and subject

matter jurisdiction

City of Dothan v. Holloway, 20 ABR
2747 (July 25, 1986)—Holloway was ar-
rested March 5, 1984, and charged with
driving under the influence, pursuant to
an Alabama Uniform Traffic Ticket and
Complaint. Holloway pleaded guilty and
paid a fine. On May 7, 1984, Holloway
was arrested and charged with driving
while license or privilege suspended, the
charge being pursuant to a Uniform Traf-
fic Citation. She also pleaded guilty to this
offense and paid a fine. Although each of
these tickets was signed by the arresting
officer, neither ticket was sworn to and
acknowledged before a judge or
magistrate.

Following the supreme court’s decision
in Ex Parte Dison, 469 So.2d 662 (Ala.
1984), Holloway filed a proceeding in the
circuit court of Houston County to have
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the two convictions set aside and vacated
and sought a refund of the fines she had
paid. The trial court granted the relief
sought, and the court of criminal appeals
summarily denied the City of Dothan's
petition for a writ of mandamus, based on
Dxison.

The supreme court granted the City of
Daothan's writ of certiorari in order to de-
termine whether the holding in Dison
should be applied retroactively. The su-
preme court concluded that the Dison
case was decided incorrectly.

The rationale of Dison concluded that
the lack of verification of the ticket pre-
vented the district court, and subsequent-
ly the circuit court on appeal, from ob-
taining subject matter jurisdiction, and
thus, that the defendant’s conviction was
void, The supreme court recognized,
however, there were numerous cases de-
cided prior to Dison holding that the lack
of verification of the ticket would only af-
fect the trial court’s ability to obtain juris-
diction over the person and not its ability
to obtain jurisdiction of the subject mat-

ter. In that respect, the supreme court
observed the failure to have the ticket
verified is a defect that could be waived
by the defendant by proceeding to trial in
the district or municipal court without ob-
jecting to the defect at that time.

In overruling the Dison opinion, the
supreme court held, “That if the UTTC is
not verified and the defendant does not
object to this defect before trial, then the

objection to the court’s personal jurisdic-
tion of the defendant has been waived!
By reaching that result, the supreme court
necessarily held that those persons who
were convicted of traffic infractions pur-
suant to an unverified citation and who
did not object to that defect at the appro-
priate time, are not entitled 1o have their
convictions vacated or the fines they paid
refunded. =

John M. Milling,
Ir., is a member of
the firm of Hill,
Hill, Carter, Fran-
co, Cole & Black in
Montgomery. He
is a graduate of Spring Hill College and
the University of Alabama School of
Law: Milling covers the civil portion of
the decisions.

David B. Byrne, Ir.,
is a graduate of the
University of Ala-

—

7
bama, where he
received both his

ﬂ {
AN undergraduate and

law degrees. He is a member of the
Montgomery firm of Robison & Belser
and covers the criminal portion of the
decisions.

THE J2V0..
CHALLENGE

FREE MEDICO-LEGAL BRIEFS AND

MEMORANDA. In-depth research of

madical and legal Meralura 10 suppor

your arguments n commonly-litigated
areas (Value $400-5800)

201-822-9222

Call for Ofler

the courthouse.

BE A BUDDY

With the number of new attorneys increasing and the -y
number of jobs decreasing, more and more attorneus
are going into practice on their own and miss the bene-
fit of the counseling of more experienced practitioners,
The Alabama State Bar Committee on Local Bar .
Activities and Services is sponsoring a "Buddy Pro- J R
gram” to provide newer bar members a fellow- 2
lawyer they may consult if they confront a problem,

need to ask a gquestion, or simply want directions to 1,L— :

If you are a lawyer who has recently begun a prachice
and would like to meet a lawyer in vour area to call on s
occasionally for a hand, or il you are the more expe-
nenced prachtioner with valuable mlormation and adwice
vou're willing to share, please complete and return the form below. Your partic
ipation in this program will certainly benefit the bar as a whole.

Local Bar Activities and Services

Alabama 36101,

Buddy Program Application
MName == —
Firm Name (if applicable) = =
Address =
City — State — Zip
Telephone
00 New Lawyer O Experienced Lawyer

Please return to: Alabama State Bar, P.O. Box 4156, Montgomery,

The Alabama Lawyer
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More Committees and Task Forces
of the Alabama State Bar

Committees:

The Alabama Lawyer Bar Directory
Committee

Chairman and Assistant Editor:
Richard E. Flowers—Columbus,
Georgia

Staff Liaison;
Margaret Lacey—Montgomery

Members:
Dorothy F. Norwood—Montgomery
lohn 0. Morrow, Jr—Florence
Brenda Smith Stedham—Anniston
Paul Pate—Huntsville
Steve Clements—Maobile
Susan Beville—Birmingham
Mike Brownfield—Fort Payne
Cherry Lynn Thomas—University
Lexa E. Dowling—Daothan

Law Day Commitiee

Chairman:
Michael S, Jackson—Montgomery

Vice Chairman:
Carol Sue Melson—Birmingham

YLS Representative:
Martha Lynn McCain—Gadsden

Staff Liaison:
Mary Lyn Pike—Montgomery

Members;
Bill Kominos—Ozark
Abigail P. van Alstyne—Montgomery
Gary W. Lackey—Scoltsboro
William G. Nolan—Birmingham
Timaothy P. McMahon—Maobile
W. Masan Dollar—Auburn
Charles Reeder—Mobile
Denise Boone Azar—Montgomery
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1986-87

Robert P. Mackenzie, ll—Birmingham
James M. Proctor, [I—Birmingham
Gregory ). McKay—Birmingham
Kerri . Wilson—Jasper

Myra L. Sanderson—Rainsville

Mark Spear—Maobile

Walter McGowan—Tuskegee

Joanna Ellis—Montgomery

Committee on Lawyer Public Relations,
Information and Media Relations

Chairman:
Anthony L. Cicio—Birmingham

Vice Chairman:
Byrd R. Latham—aAthens, Georgia

YLS Representative:
Rebecca L. Shows—Birmingham

Members:
Ferris W, Stephens—Montgomery
). Richard Hynds—Birmingham
Rolla E. Beck, lll—Helena
Donald Lee Heflin—Huntsville
Molan L. Shory—Birmingham
Hoyt L. Baugh, Jr—Rainsville
John M. Fraley—Birmingham
lohn E. Enslen—\Wetumpka
Thomas D. McDonald—Huntsville
|. Perry Morgan—Birmingham
Carol H. Stewart—Birmingham
Dick Nave, Jr—Birmingham
Gerald Paulk—Scottsboro
John H. Lavette—Birmingham
Kay Bains—Birmingham

Committee on Legal Services to the
Elderly

Chairman:
Margaret Helen Young—Florence

Vice Chairman:
Clayton Davis—Tuscaloosa

YLS Representative:
James P. Rea—Birmingham

Staff Liaison:
Mary Lyn Pike—Montgomery

Members:
Harold V. Hughston, Jr—Tuscumbia
Micki Stiller—Deatsville
Charles A). Beavers, Jr—Birmingham
Penny Davis—University
John W. Seli—Decatur
Ruth Elizabeth Flanders—Gadsden
Kearney Dee Hutsler, ll—Birmingham
Margaret M. Edwards—Birmingham
JT. Simonetti, Jr—Birmingham
Robert L. Gonce—Florence
Anne W, Mitchell—Birmingham
Gary P. Wilkinson—Florence
Rebecca Shows—Birmingham
Celia Collins—Mobile

Committee on Local Bar Activities
and Services

Chairman:
Wanda Devereaux—Montgomery

Vice Chairman:
Jack Drake—Tuscaloosa

YLS Representative:
Rebecca Shows—Birmingham

Staff Liaison:
Mary Lyn Pike—Montgomery

Members:
lzas Bahakel—Birmingham
Donald R. Cleveland—West Point,

Georgia

Melea Clare Rodgers—Decatur
Cheryl S. Woodruff—Dothan
John Wesley Romine, Jr—Montgomery
Ralph A. Ferguson, r—Birmingham
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Carolyn B, Nelson—Birmingham

). Thomas King, Jr—Birmingham
Laura A. Calloway—Montgomery
lack W. Selden—Birmingham
William E. Siniard, Jr—Birmingham
Carol Ann Smith—Birmingham

D. Taylor Flowers—Dothan

Robert D. Segall—Montgomery
William G. Gantt—Birmingham
Charles E, Richardson, lll—Huntsville

Committee on Meeting Criticism of the
Bench and Courts

Chairman:
Kent Henslee—Gadsden

YLS Representative:
Walker Percy Badham, lll—Birmingham

Staff Liaison:
Mary Lyn Pike—Montgomery

Members:
Elizabeth Pantazis—Birmingham
Bob E. Allen—Montgomery
E. Graham Gibbons—Mobile
Larry R, Grill—=Birmingham
Thoamas E. Walker—Birmingham
Fred McCallum, Jr—Birmingham
Charles R, Johanson, lll—Birmingham
B.). McPheson—Oneonta

John W, Norton—Anniston
Horace Moon, Jr—Mohile

Committee on Programs and Priorities

Chairman:
Jon H. Moores—Decatur

Co-chairman;
Thad G, Long—Birmingham

YLS Representative:
Claire A, Black—Tuscaloosa

Staff Liaison:
Reginald T. Hamner—Monigomery

Members:

Joseph F. Danner—Mobile

lohn F. Proctor—Scottsboro

Margaret Hombeck Greene—
Birmingham

Lionel L. Layden—Mobile

Wayne L. Williams—Tuscaloosa

Clarence L. McDorman, jr—
Birmingham

Bruce Key—Birmingham

Mac B. Greaves—Birmingham

L. Bruce Ables—Huntsville

Winston V. Legge, Jr—Athens

William E. Shinn, Jr—Decatur

Thomas A. Smith, Jr—Cullman

Mark Your Calendars

—NOW—

For Mobile
In July
1987 Annual Meeting
July 15-18

The Alabama Lawyer

Task Forces:

Task Force on Legal Services to the Poor

Chairman:
Robert 5. Edington—Mohile

Vice Chairman:
Jerry W Powell—Birmingham

YLS Representative:
William H. Traeger, lll—Demopaolis

Staff Liaison:
Mary Lyn Pike—Montgomery

Members:
L. Thompson McMurtrie—Huntsville
Christopher Kern—Birmingham
Robert . Varley—Montgomery
Karen A. Zokofi—Mohile
R. Preston Bolt, Jr—Mobile
Mary Dixon Torbert—Montgomery
Freddi L. Aronov—Birmingham
Gary W. Lackey—Scottsboro
Katherine Elise Moss—Huntsville
Robert M, Weinberg—Tuscaloosa
Tamara Young Lee—Montgomery
I. Wilsaon Mitchell—Florence
W. Thomas Gaither—Eufaula
Gilbert B. Laden—Mobile
|. David Jordan—Mobile
Gene Hamby, Jr—Sheffield

President’s Advisory Task Force

Co-chairman:
lames C. Barton, Sr—Birmingham

Secretary:
WH. Albritton, IV—Andalusia

Staff Liaison:
Reginald T. Hamner—Montgomery

Members:
Joe C. Cassady—Enterprise
Champ Lyons, Jr—Mobile
Lanny 5. Vines—Birmingham
lerry W, Powell—Birmingham
Fred D. Gray—Tuskegee
Emest C. Homsby—Tallassee
P. Richard Hartley—Greenville
James R. Seale—Montgomery
Richard M, Jordan—Montgomery
Alva C. Caine—Birmingham
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First special session of 1986

Governor Wallace called the legislature into special ses-
sion September 8, 1986, 1o deal with funding shortages
in several state agencies. The governor had seven bills in
his call, which require a simple majority vole for passage.
Other legislation must be approved by a two-thirds ma-
jority. Of the 269 hills considered, the legislature passed
several bills of interest to lawyers. These will not be
included in the pocket part of your Code until approxi-
mately December 1987, If you would like a copy of these
or any other acts write the secretary of the senate for senate
bills and the clerk of the house of representatives for house
bills, State House, Montgomery, Alabama 36130,

Uniform Foreign Judgements Act (H-25, Act No. 86713)

It was sponsored by Representative Jim Campbell and
Senators Charles Langiord and Steve Cooley, Alabama joins
30 states adopting the “Uniform Enforcement of Foreign
judgements Act)” including neighbors Tennessee, Missis-
sippi and Florida. This act became effective October 2,
1986, and permits a copy of any authenticated foreign judg-
ment to be filed in the office of the clerk of any circuit
court of Alabama. The clerk will note the filing in a special
docket set up for foreign judgments. At the time of filing
the judgment, a creditor or his lawyer must file an affidavit
setting forth the name and address of the debtor with a state-
ment that the judgment is valid, enforceable and unsatis-
fied. Immediately the clerk will mail notice of the filing
to the judgment deblor, No process of enforcement can be
issued 30 (thirty) days after the judgment is filed. The judg-
ment debtor may stay execution by showing the court an
appeal from the foreign judgment is pending or stay has
been granted on any ground upon which enforcement of
a judgment of any circuit court in Alabama would be stayed.

This act does not apply to any order of income-withhold-
ing to enforce support obligations of other jurisdictions.
These actions must be maintained under Act No, 85-992
(Ala. Code 30-5-90),

Child Support and Alimony
The Department of Human Resources proposed three
hills in an attempt to bring Alabama within full compliance

Legislative Wrap-up

by Robert L. McCurley, Jr.

with federal monetary guidelines for child support enforce-
ment. They are as follows:

(1) Spousal Support (5-68, Act 86709)—This amends Ala.
Code Section 38-10-2 1o expand the definition of “suppon”
to read “support of a minor child and spousal support
when such spousal support is incidental to child support
as required by Title IV-D of the Social Security Act” The
department is given the authority to administer income-
withholding in accordance with the procedures it estab-
lishes. The department is authorized further to designate
or contract with a private collection agency to administer
the income-withholding statute,

The person receiving aid for his or her child assigns his

right, by operation of law, for alimony and child support
to the Department of Human Resources. Other Code
sections amended by this act are Ala. Code §5 38104
through 38-10-9,
(2) Assignment to Department of Human Resources for
Support for Foster Care Maintenance (5-69, Act No.
B6-686)—This provides for an assignment to the De-
partment of Human Resources for the right of any support
owed to or for a child who is in the care of the department
and receiving foster care or foster care maintenance
payments.

Robert L. McCurley, Jr, s the
director of the Alabama Law
Institute at the University of
Alabama. He received his
undergraduale and law
degrees from the Univearsity
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This assignment is by operation of law
and is effective for both current and ac-
crued support obligations,
{3) Support Payor May Post Bond (571,
Act No. 86-699)—This gives the court
authority to require a bond or security
or some other guarantee assuring the
payment of overdue support. Support is
defined to include both child support
and spousal support. The act further pro-
vides the court could require a party to
post bond to assure visitations rights,
These three acts become effective
when signed by the governor.

Miscellaneous

Dismissal of Appeals From District
to Circuit Court (H-33, Act No.
B6723)

This act, proposed by the Administra-
tive Office of Courts, amends Ala. Code
Section 121270 to provide that a defen-
dant who appeals from a final judgment
in district court and whao fails to show up
in circuit court may be arrested, without
a warrant, as being an escapee. It further

S| arson
2_F ]
MCGowin

FOREST MANAGERS
& CDNSULT&NTSI nc

Benefitting attorneys and their
clients with the following pro-
fessional services:

B PROPERTY DIVISIONS

m LAND OR TIMBER APPRAISALS

| ESTATE OR TAX PLANMNING

B EXPERT WITNESS TESTIMONY

m LAND SALE, EXCHANGE OR
ACQUISITION

m "HOTOGRAPHIC
INTERPRETATION

m SEISMIC, OIL OR MIMERAL
ADVICE

m TIMBER ESTIMATES

| FEASIBILITY STUDIES

B FORESTRY COMNSLILTING

MO, Box 2143 = Maobile. AL 36652
438-4581

Members: Association of Consulting Foresters

The Alabama Lawyer

provides the procedure for an involuntary
dismissal of the appeal when the defen-
dant is a “no-show’. Moreover, it provides
for appearance bonds on such appeals
and the place of confinement when the
sentence includes a term of imprison-
ment,

Bonds for Probate Judges (H-46, Act
No. 86-682)

This amends Ala., Code Section
12-13-33 increasing the official bond of
probate judges. The amount of bond de-
pends on the annual collections in the
office. |

Memorials

JOHN THOMAS BALLARD

John Thomas Ballard, a member of the
Mobile Bar Association, died April 24,
1986,

Ballard was born in Mobile, Alabama,
December 20, 1926, the son of John Lee
Ballard and Edith W. Ballard. He gradu-
ated from the University Military School
in 1944, and entered the United States
Merchant Marine Service. He later
joined the U.S. Army during World War
Il and received an honorable discharge
in 1945,

Thereafter, he obtained a degree in ac-
counting at the University of Alabama,
and, in 1953, he was awarded an LL.B.
degree.

Following graduation from law school,
he became an aide to U.S. Senator John
Sparkman in Washington, DC, and
served in that capacity for four years.

In 1957 he married Doddie Hall in
Washington, then returned to Mobile
and became affiliated with Rite Tile
Company, d/b/a Stylon of Mobile, and
later became president of that corpora-
tion. He remained in that capacity until
his retirement in 1984,

In 1969 he commenced the practice of
law with the firm of Gibbons, Stokes &
Clark and continued on a part-time basis
until his retirement in 1984,

He was a member of 5t. John's Episco-
pal Church, Home Builders’ Association
of Mobile and a local Mardi Gras soci-
ety and was affiliated with the Tile Coun-
cil of America.

He had many friends in the tile busi-
ness, as well as the architectural, con-
tracting and legal professions.

Ballard was a highly respected and
loved person by his friends and col-
leagues, and his death is mourned by all,

He is survived by his wife, Delores
Hall Ballard: son Michael E. Ballard, wha
is a member of the Mobile bar; two sis-
ters, Mary C. Schwallenberg and Edith L.
Gordon; and other relatives. m

These notices are published immedi-
ately after reports of death are received.
Biographical information not appearing
in this issue will be published at a later
date if information is accessible. We ask
you to promptly report the death of an
Alabama attorney to the Alabama State
Bar, and we would appreciate your assis-
tance in providing biographical informa-
tion for The Alabama Lawver, =
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Et Cetera

Survey shows lawyers work 465
hours a week

A majority of lawyers (708 percent)
questioned in a recent LawPoll survey in-
dicated they work more than 40 hours
a week (on an average, 465 hours a
week) and bill 311 hours a week. Almost
60 percent would choose a legal career
again, and 424 percent would encour-
age their children to become lawyers.

When asked why they studied law, 584
percent said because the subject in-
terested them, and more than half did so
in the expectation that their work as law-
yers would be interesting.

Almost half chose law because its in-
come potential appealed to them, and
another large group revealed that the
prestige of a legal career helped draw
them to the profession.

About a third had no complaints about
what they do, and those who had com-
plaints most frequently mentioned their
incomes and long hours.

Complete survey results are published
in the September issue of the ABA
Journal.

Essay contest on Constitution to
award $10,000 to law student

West Publishing Company, in coopera-
tion with the Commission on the Bicen-
tennial of the United States Constitution,
is sponsoring an essay competition for
law school students.

First prize will be $10,000, second,
$2,500 and third, $1,000, Each regional
winner will receive a three-volume set of
Treatise on Constitution Law: Substance
and Procedure, published by West. All
cash prizes will also be furnished by
Wesl,

The competition is open to all students
enrolled in a ).D. or LL.B. degree program
in an ABA or state-approved law school.
The subject for the essay is:

"Does the allocation of power between

the federal and state governments and

among the branches of the federal gow-
emment contribute to the presenvation

of individual liberty and the function-
ing of our government?”

All entries must be postmarked by
April 15, 1987, and should consist of no
more than 5,000 words, including foot-
notes. Complete rules, as well as entry
forms, are available from: Education Pro-
gram, Commission on the Bicentennial
of the US. Constitution, 736 Jackson
Place, NW, Washington, DC 20503,

All entries must be submitted to the
clerk of court, United States Court of Ap-
peals for the federal judicial circuit in
which the law school attended is lo-
cated. Regional judging will be by a
panel of judges approved by the mem-
bers of the national judging committes,
All regional winners will advance to the
national level. Winners will be an-
nounced in September 1987,

Growth of U.S. legal profession

From 1980-85, the legal profession in
the United States grew by 21 percent, in-
creasing from 542,205 in 1980 to 655,191
by the start of 1985, The national popu-
lation/lawyer ratio increased from 418/1
in 1980 to 360/ in just five years. In 1985
the population/lawyer ratio ranged from
a high of 221 in the District of Colum-
bia 10 a low of 689/ in West Virginia (at
244N New York has the highest state
population/lawyer ratio). The median age
for lawyers in 1985 was 40, compared to
39 in 1980; however, the median age for
women lawyers in 1985 was just 33
while for males it was 41,

Eighty-seven percent of the 1985 law-
yer population were men and 13 percent
women. Because of the increased num-
ber of women entering the legal profes-
sion during the 1970s and ‘80s, women
continue to have greater representation
among younger lawyers than older.

In 1985, 70 percent of lawyers were en-
paged in private practice, and less than
4 percent employed in the judiciary.

The number of law firms in the United
States also grew frorh 38482 in 1980 to
42,318 in 1985.

These statistics are a sample of the cur-
rent data available in The Supplement to
the Lawyer Statistical Report: The ULS. le-
gal Profession in 1985,

Copies of the Supplement may be or-
dered from the American Bar Founda-
tion, 750 North Lake Shore Drive,
Chicago, Hlinois 60611,

“Supreme Court Today” launched

The United States Law Week and BNA
ONLINE, the electronic publishing divi-
sion of The Bureau of National Affairs,
Inc., launched a new electronic informa-
tion service providing immediate cover-
age of all United States Supreme Court
actions. The new service, “Supreme
Court Today,” offers LLS. Law Week sum-
maries of decisions, grants of review and
other Supreme Court orders within hours
of their announcement. Information can
be retrieved by docket number, case
name or subject matter.

For further information, call BNA
OMNLINE at (800) B62-4636 or (202)
452-4132 in Washington, DC.

Lawyers support fines, not prison, for
corporate fraud

Lawvers tend to support fines rather
than prison terms as punishment for cor-
porate fraud, according to a recent sur-
vey, Forty-one percent thought the cor-
poration itself ought 1o be fined, while
33 percent thought the individuals re-
sponsible for the offense should bear the
financial penalty. Support for prison sen-
tences reached only a modest level, the
strongest support coming from attormeys
living in cities of less than 50,000, sole
practitioners and litigators. As the city
size increased, enthusiasm for prison
terms decreased.

Lawyers overwhelmingly endorsed
criminal prosecution, however, when
corporate officials engaged in conduct
violating health or safety standards in the
workplace. Eighty percent agreed that
criminal prosecution was appropriate in
those circumstances, and B7 percent sup-
ported the imposition of punitive
damages.

Mediation resolves custody battles
out of court

To spare divorcing couples and their
children the great emotional and finan-
cial cost of litigation, a new ruling in De-
Kalb County (metropolitan Atlanta) man-
dates that all cases involving children—
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nearly all of which are custody dis-
putes—be referred first to the Neighbor-
hood Justice Center for mediation.

The non-profit center offers the ser-
vices of more than 100 trained media-
tors—free of charge. Unlike litigation,
mediation is a process benefiting parents,
children and the courts; 86 percent of
cases involving voluntary mediation have
been resolved.

For more information, contact Jan
Turner at (404) 7276216,

Alabama Attorneys for Animals

Alabama Attorneys for Animals, con-
sisting of 31 attorneys licensed to prac-
tice in Alabama, will hold its first annual
meeting December 6, 1986, in Birming-
ham. The groups goal is establishment
of a new bar section dealing with animal
cruelty matters as seen through the eyes
of the law. For more information contact
Mark Rowe, at Hogan, Smith, Alspaugh,
Samples & Pratt, 10th floor City Federal
Bldg., Birmingham, AL 35203.

Publications

Child sexual abuse focus of new
book

THE SEXUAL EXPLOITATION OF
CHILDREN: A Practical Guide to Assess-
ment, Investigation, and Intervention
will be released in December 1986 and
provide professionals in the fields of law
enforcement and criminal justice with a
comprehensive approach to the investi-
gation and prosecution of child sexual
abuse cases, based on the latest field-
tested techniques.

THE SEXUAL EXPLOITATION OF
CHILDREN is the result of three years of
preparation and revision by Seth L. Gold-
stein, 16-year police veteran, based on his
own experiences relating to the in-
vestigation of juvenile sexual assault
cases and knowledge from law enforce-
ment agencies and crisis centers across
the country.

For more information about the con-
tent and availability of THE SEXUAL EX-
PLOITATION OF CHILDREN: A Practical
Guide to Assessment, Investigation, and

Intervention, contact David Dionne,
senior marketing manager, at Elsevier
Science Publishing Company in New
York: (212) 916-1010.

Directory of state courts, judges and
clerks

BMNA Books, a division of The Bureau
of Mational Affairs, Inc., announces the
publication of the Directory of State
Courts, Judges, and Clerks: A State-by-
State Listing, with the names of more
than 13,000 judges and clerks and tele-
phone numbers and addresses for more
than 2,000 state courts,

The book offers access to the names,
addresses, telephone numbers and geo-
graphic jurisdiction for the top three
court levels in all 50 states, the District
of Columbia, Puerto Rico, the Virgin Is-
lands and American Samoa. A personal
name index is included to assist in lo-
cating any judge, clerk or administrator,
with court title and location. In addition,
there is an appendix of court administra-
tors, with addresses and telephone
numbers.

BNAs Directory of State Courts, Judges
and Clerks: A State-by-State Listing is
available from BNA Books Distribution
Center, 300 Raritan Center Parkway, C.N,
94, Edison, New |ersey 08818, For tele-
phone orders, call (201) 225-1900.

POWER OF ATTORNEY: The Rise of
the Giant Law Firms

The nation’s wealthiest law firm—Skad-
den, Arps, Meagher & Flom—has played
a dominant role in the megamergers
changing the landscape of American
business. POWER OF ATTORNEY, by in-
vestigative reporter Mark Stevens, chron-
icles the rise of this firm and many others
and reveals why name partner Joe Flom
is considered the premier rainmaker in
the history of the profession.

POWER OF ATTORNEY escorts the
reader into this rarefied world, where
partners earn salaries of more than $1
million a year for their efforts, and pro-
files the managing partners, chronicling
their rise to power, how they struggle to
maintain it and how they are viewed (of-
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ten negatively) by their partners and
pEers,

With anecdotes, interviews and invest-
igative research, POWER OF ATTORNEY
takes a decisive stand on the key issues,
reveals who is really in power, how much
they earn and how and why they will fall.

For more information, contact Kim
Hovey, McGraw-Hill Book Company,
1221 Avenue of the Americas, Mew York,
NY 10020. Fhone (212) 512-2486. W

Richard Wilson
& Associates

Registered
Professional
Court Reporters

132 Adams Avenue
Montgomery, Alabama 36104

264-6433

MEDICAL EXPERTS
Medical and Hospital
Malpractice
Personal Injury
Product Liability
1650 Board Certified highly
qualified medical experts in all
specialties, nationwide and
Alabama, to review medical

records and festify.

We review, approve and guar-

anfee all reports.
Flexible fee options from 5150
Financial assistance: Alabama
Bar and ABA approved
Experience: 10 years and
9,000 cases for 4,000 satisfied
attorneys. Local references.
FREE books by us, one with
foreword by Melvin Belli,
FREE telephone consultations
with our Medical Directors.

The Medical Quality
Foundation
The American Board of

Medical-Legal Consultants
(703) 437-3333

TOLL FREE
1-800-336-0332




Disciplinary Report

Public Censures

@ July 16, 1986, Anniston attarney James A. Mitchell, Jr.,
was publicly censured by the Board of Bar Commissioners of
the Alabama State Bar for violation of Disciplinary Rules
6-101(A), DR 1-102{A)5) and DR 1-102{A){6). The commission
determined that Mitchell had undertaken employment in a civil
matter and willfully neglected his client’s case. After having
been discharged, he failed to refund the uneamed portion of
the attorney’s fee within a reasonable period of time, after hav-
ing promised to do so. The Disciplinary Commission deter-
mined that Mitchell should receive a public censure for this
violation. [ASB MNo. 85-683)

® july 16, 1986, Mobile lawyer John A. Courtney was
publicly censured for having engaged in conduct adversely re-
flecting on his fitness to practice law, in violation of DR
1102(A)6), Code of Professional Responsibility of the Alabama
State Bar, Courtney proposed illicit sexual relations to a female
client and fondled the client in a sexually suggestive manner,
without her consent, while she was in his law office to discuss
litigation in which he was representing her and her minor
daughter. [ASB 85-29] (Nat the same person as P “Rick”
Courtney, Ill, who practices with Lyons, Pipes & Cook, in
Mabile)

Private Reprimands

® july 16, 1986, an Alabama lawyer received a private
reprimand for violation of Disciplinary Rules 1102(A)(5),
1102(AMB), 6-101(A), F10UANT, Z10UANM3), 7106 (A) and
7-106(B)(3) of the Code of Professional Responsibility. The at-
torney was attorney of record for two defendants on an appeal
pending before the llth Circuit Court of Appeals and failed to
comply with the orders of the court regarding timely filing of
an amended brief and record excerpts. The attomey was re-
moved from the list of approved attormeys allowed to practice
before the lith Circuit, and the Disciplinary Board determined

that the attorney should receive a private reprimand. [ASB No,
B3-346)

® July 16, 1986, an Alabama attorney received a private
reprimand for violation of Disciplinary Rules 1-102{A){4} and
1-102{AN5) of the Code of Professional Responsibility. The state
comptroller complained that the attorney had filed duplicate
and overlapping billings on at least two occasions, and after
investigation the Disciplinary Commission determined that,
while there was no evidence of intent to defraud on the pan
of the attomey, there was evidence of insufficient supervision
and recordkeeping and he should receive a private reprimand
for violation of the rules mentioned. [ASE 85-712]

® July 16, 1986, an Alabama attorney received a private
reprimand for failing to promptly correct legal documents he
previously had prepared in connection with a real estate clos-
ing. After having been requested by his clients and another
attorney 1o prepare corrected instruments, the attorney
nonetheless waited until after a grievance had been filed
against him to take corrective action, The Disciplinary Com-
mission determined that the attorney had violated Disciplinary
Rule 6-101(A) by williully neglecting a legal matter entrusted
to him and further decided he should receive a private repri-
mand for that violation. [ASB 84-334]

® July 16, 1986, an Alabama attorney received a private
reprimand for violation of Disciplinary Rules 2-102(A), 2-
103 and 3-103(A) of the Code of Professional Responsibility.
The Disciplinary Commission determined that this lawyer had
entered into an exclusive legal services contract with an
abstract company. The nature of the relationship was such that
the lawyer was involved in improper advertising involving
solicitation, allowed solicitation to be conducted on his be-
half by a third party (when a significant mative for this was
his own pecuniary gain) and that he had formed a partnership
with a non-lawyer when one activity of the partnership con-
sisted of the practice of law. The Disciplinary Commission
determined that the lawyer should receive a private reprimand
for these violations. [ASB 85-624(A)] m

YIDEO TREASURES

VIDEO OF: .
DEPOSITIONS,
ACCIDENT |
RECONSTRUCTION,
COPIES MADE,
ALL FORMATS

Telephone: (205) 265-2999

SMITH-ALSOBROOK & ASSOC.
EXPERT WITNESS SERVICES

® Tire cansulting
& Rim/ire explosions
» Traffic accident reconsiruction

BOBBY D. SMITH, B.S., J.D., President
PO.Box 3064  Opelika, AL 36803  (205) 749-1544
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Classified

Notices

RATES: Members: Mo Charges Monmemben: 835 per inserion of (500 wonds or
less. £.50 per additonal word, Classifbed copy and payment maist be meceved no
laber than the 181 diey of the month peior to publicatlion, (Mo eoxeptions), Send
classified Copy and pameni, madie out to The Alabama Lnvyes s Alshama Lisayer
Classifleds, oo Margared Laory, PO Box 4156, Momgomery, AL 36100

FOR SALE

FOR SALE: Alabama Reports Vols, 1-270
and Alabama Appellate Court Reports
Vols. 1-38. Contact Ruth Henry (205)
7497141, Lee County Justice Center,
2311 Hamilton Rd., Opelika, Alabama
36801.

FOR SALE: Alabama Reporter (50.2d) v
331-470 in 48 books (1976-1985); South-
ern Reporter 1st v, 1-200; Amjur 2d;
Amjur Pleading & Practice; Am]ur Legal
Forms 2d; ALR 2, 3, 4 & Federal; U.5.
led 1 & 2; USC.A,; Fletcher's Cyclo-
pedia of Corporations; Williston on
Contracts; complete Tax & Labor Li-
brary. For all your lawbook needs: The
Lawhook Exchange, Ltd. buys & sells,
Master Card/Visa accepted, 135 W,
29th St., New York, NY 10001, (212)
594-4341

MISCELLANEOUS

LAW OFFICE SPACE available: Spa-
cious offices with every modern con-
venience, in historic Bradford Building,
2025 Second Avenue, Morth, Birming-
ham, Alabama. Phone (205) 322-4419,

ATTORNEY JOBS: National and Fed-
eral Legal Employment Report; A
manthly detailed listing of hundreds of
attorney and law-related jobs with the
LLS. Government and other public/pri-
vate employers in Washington, D.C.,
throughout the LS. and abroad. $30-3
months; $50-6 months; $90-12 months.
Send check to Federal Reports, 1010
Vermont Ave., NW, —408, Washington,
DC 20005. Attn: AB. (202) 393-3311
Visa/MC

LAW BOOK DONATIONS Needed!
Jones School of Law at Faulkner Univer-
sity in Montgomery needs legal books,
journals, etc. Pick up can be arranged,
Contact Kay Newman, 5345 Atlanta
Highway, Montgomery, Alabama
36193-4601 or call (205) 272-5820, ext.
147 or 151 (1-800-824-4527 in Ala-
bama). Acknowledgment will be made
for tax purposes.
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POSITIONS OFFERED

RAPIDLY EXPANDING corporate law
firm seeks several lawyers with one to
four years' practice experience in any
of the following areas: tax, corporate,
securities, real estate or general com-
mercial law. Superior academic creden-
tials required. Reply in confidence to
P.0. Box 10931, Birmingham, Alabama
35203,

THE ALABAMA STATE Department of
Education is seeking candidates for fill-
ing a limited number of vacancies on
the department roster of impartial hear-
ing officers. Attorneys selected for these
vacancies will serve as hearing officers
in matters prescribed under the Educa-
tion for All Handicapped Children Act,
20 LSLC. §1401 et seq., and 34 CFR Part
300, Subpart E. Impartial hearing offi-
cers are assigned to hear cases on a ro-
tating basis and could expect to con-
duct an average of three impartial hear-
ings per year. Hearing officers are com-
pensated on an hourly fee basis and are
entitled to per diem and mileage in ac-
cordance with state rules and regula-
tions. Those applicants selected will re-
ceive training by the State Department
of Education prior to case assignments,
Applicants interested in applying for
these vacancies should submit a brief
description of educational background
and experience to Anne Ramsey, coor-
dinator, Program for Exceptional Chil-
dren and Youth, 1020 Monticello
Court, Montgomery, Alabama 36117,

WE ARE NATIONALLY recognized
growth-oriented real estate company lo-
cated in Montgomery. We are seeking
a leasing attorney/assistant to join our
corporate counsel office in a fast-paced
environment. The successful applicant
will have at least two years' experience
in shopping center or office leasing and
be capable of interfacing with top level
company executives as well as tenants.
The ability to work independently is a

must. Will report directly to the corpo-
rate counsel. If application is made by
an attorney, a license to practice in Ala-
bama is required. Salary commensurate
with experience and professional quali-
fications. Please submit résumé with
salary requirements to: Personnel
Director, P. 0. Box 235000, Mont-
gomery, Alabama 36123-5000. EOE
M/F

SERVICES

EXAMINATION OF QUESTIONED
Documents: Handwriting, typewriting
and related examinations. Intemnational-
ly court-qualified expert witness, Diplo-
mate, American Board of Forensic
Document Examiners. Member: Ameri-
can Society of Questioned Document
Examiners, the International Associa-
tion for Identification, the British Foren-
sic Science Society and the MNational
Assaciation of Criminal Defense Law-
vers, Retired Chief Document Examiner,
USA CI Laboratories. Hans Mayer Gid-
ion, 218 Merrymont Drive, Augusta,
Georgia 30907, (404) B60-4267

MEDICAL MALPRACTICE and Per-
sonal Injury: Record review and investi-
gation—Peggy Smith Anderson (a Pro-
fessional Corporation) can provide a de-
tailed report on the strengths and weak-
nesses of your personal injury and med-
ical malpractice record, Twelve years'
medical experience with risk manage-
ment and quality assurance training for
the health care provider. Suite C, 5021
Iberville, New Orleans, Louisiana
70119, (504) 484-7518; 1203 7th Ave-
nue, Laurel, Mississippi 39440, (601)
649-5916

BARRISTERS' RESEARCH GROUP: Le-
gal research and writing services per-
formed by a group of licensed Alabama
attorneys. A unique, timely and inex-
pensive way to solve your research
needs. Requesting atlomey controls
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deadlines and total time expended on
each request. Rate $30 per hour. Con-
tact Barristers’ Research Group, PO.
Box 6981, Birmingham, Alabama
35210, (205) 595-5426 No represenla-
tion is made about the quality of the
legal services to be performed or the
expertise of the lawyer performing such
services, All services will be performed
at the request of and become the sole
and exclusive work product of the re-
questing attorney.

LEGAL RESEARCH HELP: Attormney
with seven years’ experience in legal re-
| searc hiwriting. Access 10 University of

Classified Notices

sissippi Code is in excellent condition.
Contact Al Elmore, 711 12th Street,
Tuscaloosa, Alabama 35401. Phone
{205) 345-6969(h) and 7587503(0).

Alabama and Cumberland libraries,
Westlaw available. Prompt deadline ser-
vice, $35 hour. Sarah Kathryn Farnell,
112 Moore Building, Montgomery, Ala-
bama 36101, phone 2777937, No repre-
sentation is made about the quality of
the legal services to be performed or
the expertise of the lawyer performing
such services,

FOR RENT

FOR RENT: Birmingham, Highland
area 2,200 sq, ft. Move in now to four
plush offices. Large central secretarial
area, 2 R/R and eat-in kitchen, carpet,
drapes and off-street parking: $9.50 sq.
ft. For more information call (205)
939-1327 or 967-5560.

_ WANTED

ALABAMA CODE WANTED in ex-
change for Mississippi Code. The Mis-

Don't let your
Alabama Lawyers
get worn, torn or

-thrown away.

Order a binder
(or two!)

at $6.50 each
from:

The
Alabama Lawyer

P.O. Box 4156
Montgomery, AL
36101

or call
(205) 269-1515

[ —— T e e E— — —
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WE WANT YOU TO
JOIN OUR SPEAKERS BUREAU!

The Committee on Lawyer Public Relations, Information and
Media Relations is instituting a statewide speaker’s bureau to
provide speakers for civic organizations, schools, churches and
other interested groups. The committee will compile a list of all
lawvers in the state who are interested in serving on the speak-
er’s bureau and will endeavor to provide speakers from the same
community or general area from which a request for a speaker is
received. All requests will be handled through the Alabama State
Bar Headquarters. lIf you are interested in serving as a member
of the speaker’s bureau please fill out the following form and re-
turn it to the Alabama State Bar, P.O. Box 4156, Montgomery, -
Alabama 36101,

—_—— e e e e

SPEAKER'S BUREAU APPLICATION {

Name

Firm Name (if applicable)

Address |
City Siate Zip |
Telephone t
Please list subjects on which you are willing to speak: =
1 |

! |

2) I

3) I
___________ i = D T o a0 |
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LEGAL PRINTING PROFESSIONALS

Over 75 years of assistance to the Alabama legal profession has
made us one of the most experienced legal printers in the South.
You will be pleased with the way your work is handled —
competently, speedily, and with the greatest confidentiality.

BIRMINGHAM PUBLISHING COMPANY
130 South 19th Street
Birmingham, Alabama 35233
Telephone: 205-251-5113
Contact: Harold Fulton, Vice President
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Invest in Experience

USCA" is unexcelled in editorial takes.you to the iaw faster. For a detaifed “Buyer's Guide
expenence Easylo-find. comprehensive fo USCA. " contact your Wes!

For nearly 60 - as tions for a complete Sales Representative or write to
proviged.af understanding of the law. And West Publishing Cormpany, 50 W
editorial wority of United superb upkeep service 1o keep Kellogg Bivd., P.0. Box 64528,
States Code Annotated.” Cur you up-lo-date at lower cost. St Paul, MN 55184-0528,

unexcelled expenaénce means you Unmatched experience. A
get more of what you need . a when
in a federal code. Indexy

nice for success
~328-9352
AK 812-228-2873)

MICHAEL D. GOODSON
P.O, Box 17334
Montgomeny, AL 36117
Fhone: 205/277-1914
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