
The Alaba1na 
a"W"yer 

November 1987 



The Union Bank 
Trust Department. 

Your Hometown 
Advantage. 

Come Home To Us. UNION BANK I 
li:-.10:.:8".,'KATI<l/STCO .MO)ffl;()Mf k\ i\1.AAA.\IA \tf .MIILRI '>IC 



Schroeder, Hoffman and Thigpen on 

ALABAMA EVIDENCE 
tNTR OOUCTORY 

PRICE 
$69 ,911 

nouulortv $'M 9b 

by Willi am A . Schroeder, 
Jerome A . Hoffman and 

Richard Thigpen 

Cill>Y•iplll • 108/ , 408 pnpos , 
o· • o 111111 alio. 11111!ll>!/ij•1oJ 
In klvn1 ll Nolly bluo 

I 

In th,s comprehensive examinotton of tho rulos of Alabama 
Ev1donco. the authors presen t an 1n-dept11 discussion of all aroos 
of evldontlory procedures from tho roltlllvely simple ways to 
object to evidence through compotonco, privtleges. relevance. 
Impeachment. the best evidence rulo und pilrOI ov1d1mce. Many 
soc tlons contain a disouss1on of Fedorol low ond how 11 compares 
to Its Alabama counterpart. Case law is 1horouohly cltod 
throughout tho book An oxcollof'lt rotarence tool for both the 
lnoxperioncod ond veteran lowyorl 

....---- Table ol Contents ---
Obta,nino, Offering and Ob1oc11n9 10 fvldonce • 
Compo1oncu • Examlnollon or W11nusses • 
Relovonco und Ltrt111u11011S on 11to Adm11111on ol 
Relevant Evidence • Pr1v11ogns • lm1>oocru,1on1 • 
EKptlrl Tostrmony • Hearsay • Authon11c1111on 
nnd lclon1,1,cu11on - Ruloo 901. 902. 903 • 
Spoc,al Ruroii Ror1111n9 10 W111tngll Thu Boi;t 
Ev,donco Rulo and the Poro I C vtdonco Rulo• Roal 
ond Oo111ons11ot1vo Evidence• Judlcl11l Nu1ice • 
Presurnp11ons • Sur<:10110 ul Proof ond 
Porsuoslon 

About the A.uthoPs ---------- ----

Wilham A Scl11000Q rucmvot1 ht• 8 A n11'1 J 0 
1,om 1h11 Ut1iv,,1111v ol llt1not1 nnd h11 LL M from 
1!4rvard L~w Schnot H• It n ""'"'"' " of 1h11 
Am61lc:1n Onr Auocu,uon Ho tAU{lhl I vtdMN 
C11m1nl11 Proctldu10 ~nd Trtnl Advococ:y 01 1111 
Untvot•••v of Alnbomu 110111 IIIIIO to 11184 Since 
1h11n hll hnl l>11Qt1 a l'rufo~u, ol Low al So111ho1r1 
llllnota Un1vP11t1v Scl1<1ol of ~nw wh111 ~ l1u 1111,clloo 
fvlOOncq •11{1 C1tml11ol flrocaduro 

Joromo A Hoflm11n r~c~h1u I h olh l,11 ll A nllff 
JO from 1ho Urnvor11ty ot Nnliju~• I In 11 11 
maml>ff, nr 1hi1 Atdl><1rno Slnla o~, A,ao..1nuon 
ond lh• S1a1o llor Auoc,n,..,,. 01 C•lllurr11n llu 
h" bffn • n••m1Ht1 of 1ho Atabnmo Suf"'""'" 
Coorl't Adllittlfy C::omm11tMUn C1v,I rru "1~0 11>11 
P1octld11111 1111(:t Ill tt1on11,11 In IDl1 tin II 
curtanllv ft Prol111101 ol l nw ~• tl1•1 U111vm111v u l 
Alobomn Sahool of LMw wt1oro 1111 lt>AChH 
Evldonoo ftnel C,v,1 P•<X:udu,u 

Rlcllo1d TI11011n11 rvc:utvad 1111 1111 orid MA 1tc1111 
the Un,V61'IIV of Alnlln111n nll(J h11 JO from 1ho 
Un1ve,111y of Alnbomn Sohuol ol l~w Hfl hffl "" 
LL M lrom Yal11 u,uv~r111v ,md aho 11n LL o 
IH0110<01vl ham lho Un1vor•11v ol Alnbt1rno rte II a 
mambtlr ot thQ Alob.,nw S101u llm Aooc -1n110n Ito 
11 cu11MnUy n P1oloua1 ol t nw,11 IM U11tvuia,1vof 
Atnbnm1 Sclluot o f Luw 

Buy Schroeder , Hoffman and Thigpen on Alabama Evidence and get 30 % OFF any of 
the trea lises listed below · 

Gomb/8 & Cor/oy·s Alabam a Law of Dama ges •1982 (w/ cu, supp.) ~!:t $55 .96 
McCurloy & Dov,s· Alabama Divorce, Alim ony & Child Custody •1982 (w/ c:ur supp) -$6-Hlb $47 .56 
Hunsford 's TIJltJy'• Ahtbomo Equity 2nd Ed . •19s5 i49 9&' $34 .96 
Hoff's Alabama Umlt11tlons of Act ions & Notice Provisions • 1984 (w/ cur supp) ~7 .96 $26 .65 
Hood, Hurdy & Seed's Alabama W orkmen 's Compensation "1982 (w/ our supp.) ~ ~ $31 .4 6 

1-----AND/ OR get 40 % OFF any of "T ho Law in , . .. series listed below : ----

J6ffr,1Js & Wilklnson·s Coll eotlo n of A cco unt s e199 1 (w( cur supp.) $26,06 $16 .1 5 
Wu/tho/l 's Corporations - Formotlon With Forms e 199 I (w/ cur supp ) S~S 96 $1 6 .1 6 
I liJlrston·s Oetinue. Exec uti ons & M ochnnl c:s' Lions 111980 (w/ cur supp) ..$26 0& $16 , 16 
JfJffrifJS' Enfo rcement of Sec urity Int erests In Persona l Property • 1980 (w/ cur supp) .jj;9.6 t¥..1 $16 .16 
Huskey & Etheredgo's Landl or d & Te nant - Br each & Remedi es • 1981 -$26.96 S16.15 
Joffr,os W rongful Oooth A ctio ns • 19/9 (w/ cur. supp) .jj;i!6 9£> $16 .16 

Want f1Jst , efficient sBrvlce'! 
Call our toll -free WA TS 

1-800 -241 -3661 
THE } r:~{ HARRISON COMPANY, PUBLISHERS 

3 11 0 Cro11l110 P•rk • PO 8 ox 7b00 • No,erou . GA 3009 1 7600 
87 ,A7 

The A/abcimd Lawyer 317 





'rhe Alal>a1na afl'yer 
VOL 48. NO. 6 

l\1hli•hf'd -., 1,m .. • t'°H by "1o "lob,1, .. S .. lf Har 
r.o, ffq• •116 MOJIIH•""''Y• ,., ,0101 

Phu11• t11l'II aG~.UU 
Nobtf1 A, Uull•br--ftlll<• 

C.tol Ml1 ~li,..<\uoc t 110 [fil!OI 
M•rpr11 l.tl1r -Man•lolna fd111w 

no,ot> or rniro~s l'ti•ld II """'' • h , 11un11,J11, • 
Cmo,u t,~, I• , Mnhll' • lijl • ~ ~t11,1. Oltmlr,t™"' 
• ,,.,... • l'Qff1, ri-Of..,.• • ~ ..... ~ rock P,w .. 1, Munl _ .,t,.1. .... ~ - .............. a-.,., 111"""""· 
8,m,,04h>111 • '""'"H 1--.J M, l i"" "'IINm • r,,.I W01tl 
L.~\fltl • Kttlh 8. Nc>nn.1n1 Mfl('~l'V • 0 1\M'l \ Mcuod , 
Rhmln•t,,,m • ••m,..I ~ c .... ,~. hy Ml,,.,,. 

Ofll(;(JIS ttm 11 I l,n1t I• , ,..M, . ~,....i..,, .1.., • a.r, 
C tlucubJ, 1111.,,~.._ r...-. • ot,...,p 14'"'1,c.l-.... v.,..,.. ....... ._ ...,l __ _., 

rht A11~•"'• uwytr h ,,~t,loliorl ""'•" 1111,,,. • vw 
fo, SIS, .. , .... In lh• l/11IINI 51,,lm •ml Ull oul•ld< 
11 .. 1Jnlt"'1 ......... lw •h• ... ,.1ia ... ,,. .. """ • •s p.,,.. 
i'i'dlftUII'. Mi:1"1 .. lfftf!ty, Al Utt:M S•"~~ t .. wr, !1111\ j,J . 
I~"' Pl"l•t• 1<1< 11,,, f(M11n1I •icl \ 1 \ ll ~M t,o,,IJ , plu, 
!>(KIO~, I•~ 1h11 dllr'i-l"'Y ...... ,ntJ t lh• IWl'l•llf' plll(t •I 
M(1r1tst'>1!1111Y, Al 

Postmaster: Slr!nd 11ddress changes 
10 The Alabama Lawyer, P.O. Box 
4156, Montgomery, AL 36101. 

The Alabomil Lawyer 

On the cover
Th" m•w Unll,'<l 

Statl!:! Counhou~c, In 
l'llrmh111han11 h,1\ 

been ocnlplcd ,Inc!' 
June ,mt.I hou.,., thr 
U.~. Olstrt,1 Court• 

for thr Nonhctr, 
Dimitt o( Alnbnm~, 

Photo{lnlµh by 
Thorn,,. C McCrt'gOr 

•• MPOl80"1NY 
,1uor1111y 

NOV EMBER 1987 

The Comprehensive Gener.LI Liabil· 
ity Policy in Alabama-C overage 
Provision s- by Christopher L. 
Mcilwain . . . . . . . . . . • . . . . 326 

The provislonb c1nd exclusions contained 
in tho standard form comprehensive general 
llablllly policy hove been the subjC'ct of In· 
terpretatlon In a nunibcr of decisions ren• 
dered by the appellate couns of this state. 

INSIDE THIS ISSUE 
President's Page 320 
Executlw Director's Ropor1 • . . . • 32 l 
Abou1 Member&, Among Firms 324 
Lawyer Referral ~rvice 337 
de opportunities . . . . 342 
Bar Briefs .. .. ..... . , , . 344 
Recent Df'.!Clslons • . . . 345 
Local BM A~c;oclatloni, & Presiclcnb 349 
Young Lawyers' Section • • • .. ... 3S0 

• 
r1e 

Review of TRA '86-Changes in 
Corporate and Personal Taxes- by 
Joseph W. Blackburn ...... 332 

The impact of tht' Tal'. Reform Act will 
become most notlcec1ble in tal'. year 1987. 
The act fn~titutes swoqplng chnnges In the 
corporate ,ind personal tax s1ructure. 

Building Alabama's Courthouses
by Samuel A. Rumore . . . . . 338 

In the Or.it of an on-going ~crleh of articles, 
Som Rumoro, of the Blrmingh,un Bar, pro
vides an hl!.torlcal per~pectlw ol the court
house o ( Jackson County. 

legislative Wrap.up . . ••. • , . . 351 
Riding lhe Circuit~ .. . •• • , • • , ... 3511 
Sook RcviL>w . • . • • . . . 356 
Opinions of thti General Coun:,el . 357 
Consultant's Corner . • . , • . . . . . 359 
MCLE News . . . . . . • . • • • . • . . . • 360 
Disciplinary Report . • , • • . • 362 
Memorials . . . . . . . • • • 364 
Classified Notices •. ..... •• . .. . . 366 

119 



President's Page 

O pporlunitles arc de11Cloplng on 
SC\ieral (ronu; as we move Into 
the 198r88 bar year. The as-

5Llr,incc of scveml of my predecessors 
th,11 I could count on the support of lhc 
members o( the bar already has proven 
10 be rnost accur;ite. The hilrd work <>f 
many of you Is most eviden1, and the bar 
ls Indebted to you. 

The newly.expanded board of bar 
commissioners is in place and working 
well. You ht!W electoo a dedlc.:ued group 
of now commissioners. 

The IOLTA (Interest on Lawyer Trust Iv:. 
c;ounts) Committee, headed by RowenJ 
Teague, and ihe Alabama Law Founda
tion, chaired by John Sc<>lt, h,1ve heen 
working together to place In operntion lhe 
IOLTA program. The bar commission HARRIS 
au1horl1ed ~ c<>ntrnct with the foundation 
for an employee 10 work for the (ound,;1tlon. Thls person 
wlll dewlop m:iterlals needed to Implement IOLTA, and 
you will ba rL-'C.elvlng more cxpl.inatlon and informaUon. 

I urge ea<h or you to participate In IOLTA. II will be easy 
for you to do and II ls a worthwhile program. Ali that will 
be required Is 1he completion of one short form merely di, 
rcctlng the oank to convert your tru~t account to an inter
est-bearing account. Otherwise, you wll l handle your trust 
account jusr os before. All reporting and lrim~(er of Interest 
camcd on the r1ccount to the Alabam11 I nw Foundation wi ll 
be hnndled by the bank. 

At its meeting on SeptC:?mbcr 25, 1987, th<! boord of com
mlsslon1;:~ iluthorlzed a ~hort SuMy of tho bar with respect 
to the formation of a capll\lC Insurance company, as a fol• 
low-up to thl! detailed suM.,y of laM fall. You likely wlll have 
received the ~urwy by lht! time this Issue of rhc Alabama 
L.iwycr got.') to press and, If you have not done ~o, I urge 
you to re!.pond right ;may. The board of commissioners 
nocd~ to hear from you in order ro moke a decision as to 
whether we 5hould go forw.ird to form ,1 captive Insurance 
com1,,1ny, owned by lawyers, to pra,,lcie professional liability 
lnsurnnce. Capltnlization of 11 c<1ptivo wll l require at least 
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$3,000,000, and ~tart-up costs would run 
approximately $200,000. 

Tom King, Ir., and hi\ Committee on 
local Bar Activities .:md Services b o(f and 
running, and member& of the committee 
will be contacting loc<1l bar ,1~socldtlons 
throughout the stnte. Thi~ error1 wll l help 
the state bar le11rn from you and, I hope, 
assist In communic.11lons among local 
bars so good program, c.in be shared. I 
already am st.>elng proJt.>clS In !.Orne areas 
of the stat~ which can be adopted In other 
places.. I commend to you this work o( the 
Local Bar Activities and Services Com
mlltec. 

I have appointed ,1 tilsk force to make 
recommendotlons os to a wowing prob. 
lem reh'lling to representation of persons 
on death rC1oN. There ;irp owr YO people 
under death sent1aince In Alabama. The 

bars of Florida and Georgia haw duwlo1x."<J programs lo 
provide as~l~t,mce to the civil lawyers who arc being called 
upon by the courts to provide representation In these sit· 
uatlons. In those states, rQsoure~ Centers hiM! been 
developed ,H law schools 10 provide !>Upport to appointed 
.-ittomcys. 

In Florida, (und~ d~lopcd through the IOLTA program 
h,iw elided In 1hl~ process. This Is a dlfflcult Mea, but It 
scc11i1lt the bnr should have o role In ~eelng thilt Inmates' 
rlghb arc fully protected ond, ot the same time, assuring 
the system is not abused. The Florlcfa ,1pprom:h has led to 
the 11ppolnrmen1 of counsel at a stagP e.irly enough 10 help 
alleviate the last•rninute ;ippeals situatlor,. 

As we go forward, I know I will be calling on more and 
more of you to give c1gain of your time .ind t.ilcnt to our 
pro((.";~ion. I know I can continue to oo conOdcnt that you 
alt' more than ready, when called upon, to contribute \'()Ur 

bci.t efforts 1owatd the lmprovomcnt o( our profession which 
In turn promotes the general welfare or our state and the 
public whom we 50rve. Seeing the generous contributions 
of so m.iny of you makes servinR ilS yow president a 
pleasure. • 
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Executive Director's 
WHOA-get the horse before the cart! 

11 Is hoped you have had r1n opportu
nity to read my IOL TA comments In 
the September 1987 Alabama Law

yer; ff not, I urge you to do so. I also rec
ommend you rend Stanley Weissman's 
and Rowena Crocker's (now Tc.igue) One 
pieces on IOL 1 A In the SepLCmber 1965 
Alabama L'.lwycr. These ~UB80St1ons are 
mt1de to Inform you about IOL TA r1nd 
clear up somt' or the concerns r.1lscd by 
the bar.wide m.1lllng of the Al.ib.1rna Su
prt:me Court's order approving an IOL TA 
program for Al.1bama lawyer~. 

I owe you an apology and explona!lon 
(or the memorandum St?nt August 3, oc• 
companying the IOL TA .1nd Client Se 
curlty Fund orders. In my ha~te 10 get the 
orders Into your hands In sufficient time 
for those desiring to send comments to 
th<' ~uprcmc court by its Scptc.rrtbar I 
deadline, I failed 10 appreciate the lack 
of Information available to the bar and 
our banking community. 

During our three-year effort, our task 
force has mot with banking association 
oft'iclals, and, In 'act, bank attorneys 
served as members of it. Bankers ac~ 
knowledged accaptance elsewhere of 
IOLTA programs and lndlc111ed they ex• 
pected the program to reach Alabama. 
Unfortunately, we did not tmcourage 
them to gear up (or 10LTA since we were 
not sure lho court would nmcnd our 
Coclc of Profcssfon11/ Responsibility to 
permit lnter~t-bearing trust accounts, 
,ind we did not know the fln,,I form an 
approved program would t,1ke. 

While the court's action wa$ d wel
comed one, the timing for start-up h.ts 
been problematical. Simply st.1too, we 
could not get our program up and run• 
nlng by October 1, 1987 , There Is no 
question of our cloing so by October 1, 
1988, ant.I, In foct, January I, 1988, is 

The• Alabamil Lawyer 

a realistic date, with the (lrst Interest p.1y
ments being possible on March 30, 
1986. 

I received 203 letters In response to 
my memorandum tmnsmittlng tho 
IOLTA order. Those merely expressing 
the desire to "opt out'' numbered 158. 
Twenty-six criticized thu program1 while 
another 17 opted out "for the present" 
but oxpro~sed positive views toward the 
program and wanted more ln(ormatlon. 
Two flrms wanted to know how to Im· 
mediately convert their trust account~ to 
the program. 

Many o( those opting out objected 10 

the annual opt-out requirement and the 
bar will recommend that lhe court modi· 
fy thot feoture. Also, thl1rt? are technical 
banking longungo chan1o1es needed to 
descdbe "demand'' and "lnterest·bCM· 
Ing" account~. Of no small concern Is 
the lack of guidelines as to "nominal 
amounts" and "length of time on de
posit." 

The srate bar will undertake an lnum
~ive lnformo.1tlonal effort for financial In
stitutions and our members, Meanwhile, 
I want to shed more light on the IOLT A 
program. I do this a(tor rE'celving positive 
,md encournglng comments from many 
of those who lnltlally o~ed out but who, 
after a telephone call, have expressed 
~upport (or the progrom. 

IOL TA simply allow~ Jn .11tornt1y or 
firm to convert a standard tru~t checking 
account Into an interest-bearing NOW 
type account which wi ll generate lnlere~I 
Income. rhe flnancl11I Institutions wlll 
send the lntere~t directl~· to the Alabama 
law Foundation, Inc., which admlnlbtOl'i> 
the IOLTA program. Interest paid, after 
the total odmlnbtrative cost is deducted 
from the to1al Interest earned, will be al 
the normal NOW account rate and ser-

eport 

HAMNER 

vice charges wlll be those routinely 
charged on such an account. There will 
be no tax consequences to the auorney, 
Orm or client because the Interest 1~ pr1id 
directly to the tax-exempt Alabama Law 
Foundation, Inc., using the foundation's 
rax ldcniiflcatlon number (63·095 1482) 
on all .iccounts (as poyee of the lnrcrost). 

Tho IOLTA program will not .-,rrect cur
rent tru~, account practice. Once you 
convert 10 or open an IOLTI\ account, 
you will go about your client trust prac
tices os usual. Tho confidential, flduclAry 
relationship betwe1cJn attorney ,ind client 
remains unch;inged. and there aro no 
new records to keep. Just as 1n the past, 
the decision whothcr client funds o1re 
nominal In nmount or .ire to be hold for 
.i shor1 period o( lime will rest In the 
sound Judgment of oach lawyer. When 
cl lent funds are large enough or the time 
of deposit I~ long enough 10 Justify the 
costs of opening, clo~ing and administer
ing a separate Interest-bearing account, 
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lawyers should continue to establish in• 
dividual accounts for the benefit of those 
cllo,,ts. 

IOLTA will have no effect on clients. 
From a client's pcrspactlvo, thil place
ment of funds Is Irrelevant, because the 
program Involves funds an attorney other
wlso would not lnvost In tho client's bew 
half, However, if a client has questions, 
it should be explained the choice is be
tween allowing funds to sit idly In a 
checklnij a<;c;ount or permitting those 
funds to generate Interest to be usl:!d for 
worthwhile, law.related pubiic sel'Vlce 
projects. 

Virtually no time will be required of 
participating attorneys and rrrms. The 
me<:hanics of converting your account 
are simple, 11nd once done, no further 
time or effort on your part is required. 
You wlll not need to chnnge the way you 
presently account for your trust deposits, 
and cah probably conllnue to use the 
same bank, checks and account number. 

Conversion will be easy. The bar will 
provide you with an enrollment form ilS 
soon as the financial institutions are ca
pable o( handli11g tho IOLTA accounts. 
You wi ll send the original form to your 
participating bank or savings and loan as
sociation, and mall a copy of the com
pleted enrollment form to the foundation 
to notify it of your participation. 

Thoro am no known legal barriers to 
bnnks or savings and loans offering the 
IOLTA prograrn, but there are practical 
problems prlrnarlly In the data process
ing areas, which partlclpmlng fina,,cia l 
institutions can overcome easily. Each 
will need to develop and implement In· 
ternal procedures for opening and main· 
taining the IOLTA accounls. Experience 
has shown the highly competitive nature 
ofOnMclal institution$ will cause the vast 
majority of thl'.!m to tak1c? nece.~sary steps 
to offer such accou n rs. 

We hope all lawyer~ and firms with 
eligible trust accounts will pMl clpato. 

Programs in 46 jurisdictions are working 
well. We have the benefit of their ma• 
terials to assist in getting our program up 
and working in minirn1;1I time. Additional• 
ly, the foundation has hired an aclmlnls. 
trator, Ms, Tracy Daniel, to facilitate this 
process. 

Again, I apologize for allowing "tho 
cart to precede the horse" with my Au
gust 3rd transmittal. I hope we wll l be 
on lhe road to operational copacity when 
you read this. We wlll be contacting you 
In cornin~ months to encourage partici· 
patlon. Th~ interest paid to our foun· 
dallon wl ll make possible the Improve
ment of our system o( Justice and Its 
ndmlnlstrotlon. 

If you hove any questions, please con
tact Tracy Daniel al bar headquarters. We 
would be happy lo assist your (lnanclal 
institution in accommodating the IOLTA 
program. 

-Reg inald T. Hamner • 

LAWY ERS HELPING LAWYERS 
(formerly the "Buddy Program") 

With 1he number of new illlornoy& incruMing ,ind tho number or Jobs decreasing, more and more attorneys are going Into pr11ctice 
on their own and missing the benen1 of lhe co11nsellng or moro cxporlcnccd pl'()Ctitlot1crs. Tho Alabama Su:ito Bar Committee on Local 
Bar Actlvitie5 and Services Is sponsoring R progmm to provide newer bnr members o fellow lawyer they may consult If thuy eonfron1 
a problem, need to Mk a quostlon or simply want directions to the courthouse. 

I( you are a lawyer who recently hns l1cgu11 o proctlce ,ind would like to meet a lawyer in your area to call on occasionally (or a hand, 
or if you arc the more (!)(perlenced practllioner with valunl)le lnfo,mnt lori and Mvlce you aro willlns to share, please complete and return 
this form. Your participation In this program will benefit the enlire bar. 

Name 

LOCAL BAR ACTIVITIES AND SERVICES 
LAWYERS HELPING LAWYERS PROGRAM APPLICATION 

Firm Name (if applicable)- ------------------------

Address City 
State ________ _ Zip ___ _____ _ Telephone---- - ---

[ ] Experienced Lawyer [] New Lawyer 

Please return to: Alabama State Bar, P.O. Box 4156, Montgomery, Alabama 36 101 
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Editorial 
(The view~ cxprc~sed /Jere .:ire lhose of 
the .iuthor and not 11ecessar//y those of 
the bar, lb officers or members.) 

September 25, 1967 

Open Letter to Jimmy Clark 
Speaker or the House of Representatives 
Alabama State Legislature 
Montgomery, AL 

Dear Mr. Clark: 
Normally when I havo wri tten open 

letters 10 lhe Governor or letters to 1ho 
editor abollt polirlcs In Alabama, I have 
sprlnkled humor In the context of my 
view; so those who read them would be 
more pronl:! to think about the subject 
matter cvon Ir they disagreed with me. 
There will be no humor in this open let• 
1er to you bcc.lUM! after reading the ver
ballm transcrlpl of your Interview wllh 
lhe editor o( Tl/[ BEDEVILED AD\,()C/\1 C 
doted Seplember 15 or 1hfs year, you havt! 
frightened me as o citizen and native or 
our great State. I nm referring to your 
remarks concerning the upcoming elec• 
lion year ancl 1he five Alabama Supreme 
Court Justices who musl run for reelec
llon al that time. Specifically, you sold: 

"NEXT YEAR, YOU HAVE FIVE 0~ 
THOSE JUSTICES UP AND IT IS GO
ING TO BE A KNOCK-DOWN-DRAG
OU T TO TURN THAT cou 1n 
AROUND .••• TO HAVE A MAJORITY 
ON Tl IERC. WHAT IS GOING TO 
I IA?PLN IS Tl IAT THE BUSINESS 
fO~KS ARt GOING TO FOLLOW UP 
Jl,JST LIKE TI-IEY 010 ON TORT 
REFORM, Tl IEY ARE GOING TO BE 
DAMN I IOT POTATOES NEXT 
SPRINC:1 

"THOSE LAWYCRS ARE ALL IN 
CAHOOTS WI TH THE DAMN 
JUDGES, IT IS A BROTHERHOOD 
TV?L DEAi. OUT TI IERE , •• PEOPLE 
ARE NOr AS AWtD 13V 1'1 IOSE BLACK 
ROBES AS THEY I IAVE BEEN IN Tl IF 
PAST AND THEY ARE KIND OF 
WANTING TO PULL THOSE ROBES 
OFF ANl) I F'l 'S ser WI IAT IS UN
DERNEATM THERE:' 

The Alilbama Lawyer 

The five Justices up for elL'Cllon, as you 
know, are Justices Torbert, Maddox, Oeat
ry, Adorns and Steagoll, all DcmocraLS 
ancl ALI Honorable men with nothing 
under I heir black robes but competence, 
character and Integrity. I personally hole 
to have 10 adfl'llt 1hat about one Demo· 
er.ii, much less five; bur under the 
Canons or Judlclal Ethics tht.!~i! men are 
bosic.1lly defenseless because thOSl! can
ons o( ethics prohibit 1nem, due to their 
posilions, from engaging you and/or your 
!»J)t'clal lntPres1 groups in deb.1te. If these 
"Damn Judges" are in rohoots wl1h any 
lawyer or lawyers, please present your 
ovldcnce to the Justice Oepar1men1, the 
1.8.1. or better y1a?t, the n<!W~1,>apcr;. Or 
niaybe tlK,y'ro in cahoots with the Judges 
.md lawyers 1001 To b~ hont1sl with you, 
Mr. Clark, your "cahoot" statement I~ not 
whilt bothers me, duo 10 Its absL1rdlty. 
What does scare me and I hopo every 
clliien of this State, is your plan to stack 
our State Supreme Coun with a majori
ty of justices that agree with YOUR 
Ideology and that of 'r",)ur special interest 
groups. YOUR candidates, I( elected, will 
probably haw ''appreciation dinners" at 
$1,000.00 a plate, and all or the lawyers 
nnd theft clients and families who h,lVe 
ii case ponding before 1hem I( thL'Y wl:!re 
elected, would be Invited to Jll(.!r1d 1he 
OilY before their cases .ire decided. 
Judges are not legislators one lobbies for 
Justice with the promise of votb and/or 
financial support in retJrn for a precon
ceived agenda hidden under the guise of 
"phllo~ophical perspective" which any 
candidate yOll could pay to run would 
ultlm.1tely hide under. At the State Court 
level, Appellate Judges and Justices of 
our Supreme Court aro ra~ly cht1llen1;1ed 
and then only (or a spcclnc reason. In 
1982 there were two lawyen. who chal
lenged two of the Supreme Court lustlct..-s 
!hill will , along with three others, be up 
for clc.'(tlon next year, they being Justices 
Adams and Maddox. Both of the candi
dates running against the Incumbents ran 
as Republlcans. lhc one that rnn (18t1ins1 
Justice Adams did so because Justice 
Adorns Is black, need I say more. The 
othercondidote ran against Jus1lca Mnd-

dox for two prlmJry reason~. The Orst be
ing thilt he believed strongly In a two
party system in our state bu1 the most lm
pqrtant reason was that the Supreme 
Court, which hns exclusive Jurisdiction 
of all of the law schools in our State, had 
recently votad ADMINISTRATIVELY In Its 
capacity as such to close d()'.Vn the non
ABA-accredited lc1w schools, one of 
which was the .1lm.1 mater of that candi· 
date, who made it his primary Issue. The 
adminisl@tive (not JudiclJI) decision to 
shut down the night law school$ w~ 5-4, 
with Justice Maddox voting with the ma
jority. This candidate, or should I say the 
law school Issue, received approximate
ly 40 pt?rcenl o( 1he &lillewlde vole. Since 
1982 there has been only one other seat 
contc~led on tho Alabnmc1 Supremo 
Court, by a highly respected attorney 
who ran against a recent nppointee in a 
Democratic primary and who was nar• 
rowly defeated. Even In that election, 
competence was the lm10 and not 
judicial <1genda which you hJve Indicat
ed will be your goal and that or '>"')Ur 

special interest groups ln 1988. In clos.
ing, please forgive me (or deviating a lit
tle In my promise not to odd ony humor 
to lhls lotter, but honestly, Mr. Clark, 
Prime Mini ster Bmht1 of South Africa 
needs you and your w.iy of th nklng more 
than the people of our Staie. 

Sincerely yours, 
Harry Lyon 
Attorney 
Pelham, Alabama 

Please send your editorials 
and lcllor s to: 

The Alabama Ldwycr 
P.O. Box 4156 

Montg omery, AL 36101 

Your opinions on i.ubjects or 
Interest to other Alabama l..lwyers 

are always welcomed. 
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About Members, Among Firms 
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ABOUT MEMBERS 
Barbara R>x Jones announces the 

opening of her office for the general 
proc1lce of l11W. Her ornce is located 
at 7070 ~ibel Drive, Suite C-1038, 
Bcllt.>vlew Plaza, Fairfield, Alabama 
35064. Phone (205) 786-9585. 

• 
Richard H. T.1ylor, formerly with the 

firm of 13rown, Hudgens, Richardson, 
P.A., announces the opening of his of. 
nee (or tho general practicP of law. The 
mc1lllng address Is SouthTrust Bonk 
Building, 61 St. Joseph Street, Seventh. 
Floor, Suite 700, Mobile, Alabama 
36602. Phone (205) 433-3131. 

• 
Roy W. Scholl, Ill , announces the 

relocation o( his office for the practice 
o( law to #2 Office Park Circle, Suite 
200, Birmingham, Alabama 35223. 
Phone (205) 671-6004 or 871-6011. 

• 
Janie Baker Clarke announces the 

relocntlon of her lilW offices to the cor
ner or Scott and McD()nough streets, 
at 313 South McDonough Street, 
Montgome,y, Alabama 36104. Phone 
(205) 264-2325. 

• 
Williom G. Nolan announces he 

ha~ relocated to Central Bank of the 
South's Executive Financial Group, 
locr1tecl in th~ Financial Center on 
10th Street And 5th Avenue North, 
Birmingham, Alabama 35203. Phone 
(205) 933-3034. Nolan previously 
served for two }"?ars in the commerclol 
lending department at the main office 
or Central 8dnk. 

• 
Mill er A. Widemire, formerly 

regional admlnlstrntor and deputy re
gional counsel for the United States 
Smal I Bu~lness Admini~trntion ond 

staff ,m lstant to Unltt;?d States Senotor 
Jeremiah Dilnton, announces hi~ re
turn to the private practice or law with 
o((iccs at Suite 23081 Fir.it National 
Bank Bulldlng, Mobllo, Alabama 
36602. Phone (205) 438-4100. 

• 
George Hugh Jones, formerly 

associated with the Orm of Parkor and 
Dawson o( Birmingham, Alabama, an
nounces the relocation o( his olflcc to 
103A Jessup Building, 1-llghway 31 
South, P.O. Box 1391, Alabaster, 
Alabama 3S007. Phone (205) 664~ 
8133. 

• 
Rick A. Willi ams announces the 

removal of his office, effective August 
l , 1987, from 300 South Hull Street to 
547 South Lawrence Stn.~I, Montgom
ory, Alabama. Phone (205) 262-2719, 

• 
Wllll am G. Jones, Ill, <1nnounces 

the opening of his office at 2033 Air
port Boulevard, P.O. Box 6096, Mobile, 
Alabama 36606. Phone (205) 476-
2015. 

• 
Jonathan P. Gardb11rg announces 

the opening or his office at 3632 
Dauphin Street, Buildlng C, Mobile, 
Alabama 36608. Phone (205) 343-1111. 

• 
Douglas C. Freeman announce~ the 

relocation of his offke to 669 South 
Lawrence Street, Montgomery, Ala· 
bama 36104. Phone (205) 264-2000. 

• 
Richard S. Sheldon announce~ the 

opening of his ofOcc at 166 Govcm
ment Street, Sulte 201, Mobil(!, Alc1-
bama 36602. Phone (205) 432-3737. 

AMONG FIRMS 
Effective September 30, 1987, the 

law Orm of Simpson, Homlllon & 
Ryan was dissolved. Fulton S. Hnmil· 
ton and L. Thomas Rynn, Jr., are 
pleased to announce the continuation 
of their partnership (or the general 
practice of law under the Orm name 
of Hamilton & Ryan wllh new offices 
located at 121 Jefferson Street North, 
I luntsville, Alab.imn 35801. Phone 
(205) 533-7171. 

• 
J. Scott Vowell , Rlchnrd A. Meel· 

heim and Gregory J. McKay an
nounce they hi!Ve rormed the lilW Orm 
o( Vowell, Meelheim & McKay, P.C. 
The firm's offite$ are IOC'ilted at Suite 
500, 310 North 2151 Street, Blrming• 
ham, Alabama 35203. Phone (205) 
252-2500. 

• 
Gregory B. Stein, formerly of Black• 

sher, Menefee & Stein, hos 1olned In 
partnership with Henry Brewster, for
merly or Leg.ii Service:, Corporation of 
Alabama, and tholr ofOce& are located 
at 405 Van Antwerp Buildin& P.O. Box 
1051, Moblle. Alabama 36633-1051. 
Phone (205) 433-2002. 

• 
The members o( the Orm of Mill er, 

Hamilton, Snider & Odom nnnounce 
that Jerome E. Speegle, Mac 6 • 
Greaves and William 0. Carrison, Jr., 
have become mombors or the Orm, 
and Catherine L McIntyre, Martin E. 
Roberts, Jr., and Michael R. MIils have 
become associ,Hed with the firm. Mo
bile offices ore 254 State Street, 
Mobile, Alabama 36603. Phone (205) 
432-1414. Montgomery o<nces are 
Suite 802, One Commerce Strcc11 

Montgomery, Alabnma 36104. Phone 
(205) 834-5550. W11shington o((]ces 
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are Suite 240, 1112 Sixteenth Street, 
NW., Washington, D.C. 20036. Phone 
(202) 429·9223. 

• 
The law Orm o( Williams & Talia· 

ferro announces that Robert C. Led
better has Joinec,J rhe Orm and the 
n.imc of th~ Orm has changed to Wil
liams, Tollaforro .lnd Ledbetter. Offices 
are locarcd In 1he Bank of Ensley 
Building. 425 19th Strt.'<!t, Ensley, 
Birmingham, Alabama 35218. Phone 
(205) 788·3311. 

• 
The law o(flccs of Stl"Wc!rl and 

Associates, P.C., announcf!s lhf! relo
cation of its of1ice to 2700 liighway 
280 South, Second Floor, Birmingham, 
Alabama 35223. Phone (205) Bil-7800. 

• 
The law firm of Emond & Vines an-

nounces that Gary C. Smith, formerly 
with the Mobl'e County District Attor
m.ys Office, Stephen D. Scorey OJ1d 0 . 
Bruce Petway hi!YI? become associates 
of tho Orm. Offices are located at 1900 
Daniel Building, Birmingham, Ala
bama 35233. Phono (205) 324-4000. 

• 
fhc law Orm of Minor & Manasco 

announces rhal Ronald w. Wise has 
become a partner. and the firm name 
has changed 10 Minor, Manasco & 
Wise, effective August 10, 1987. Office'! 
arc loc.itcd at 555 Sourh Perry Street, 
Suite 111, P.O. Box 5022, Montgomwy, 
Alab11ma 36103. Phone (205) 263-
2333. 

• 
R. Dale Wallace, Jr., Wllllam W. 

Brooke and David F. BYQrs, Jr., an
nounce the opening of the law offlccs 
of Wallace, Brooke & Byers, 2000 
Southbridge Parkway, Southbridge 
Building, Suite 525, Birmingham, Ala• 
bama 35209. Phone (205) 870-0555. 

• 
Haskell, Slaughter & Young on• 

nounce!i 1hat Stephen L Poer, Thomas 
E. Reynolds, Thomas A. An51cy, K. 

"The Alabama Lawyer 

Stephen Jackson, Beverly P. Baker, 
WIiliam W. Horton, Thoma 0. S.1m
ford1 IV, and Charles A. McOlllum, Ill, 
hlM' become associated with the Orm 
(Birmingham office). Offices arc local• 
cd a 1 800 First National-Southern Ntl · 
rural Building, Birmingham, Alabomn 
35203, and 1250 Bell Building, 207 
Montgomery Street, Montgomery, Ala
bama 36104. Phone (205) 251-1000 or 
265-8573. 

• 
The law Om1 of Smith & Taylor an• 

nounces that James C. Gray, Ill, for
merly asc;oclated with Hardin & Hollis, 
has hecome associated with the Orm. 
Offlcei. are located ill Suite 1212, 
Brown Marx To-wer, Birmingham, Ala· 
bnm.i 35203. 

• OCWilyne N. Morri s and James E. 
Vann i'lnnounce they have formed a 
profession;il corporcilion for the prac· 
t,ce o( law under the firm name of 
Morri s & Vann, P.C., with offices at 
1707 City Ftlde.ral Building, Binning• 
ham, Alabama 35203. 

• 
Howell, Johnston, Langford & Wat· 

ttrs 11nnounce that Edward L. Mc· 
Right, Jr., has become an associate o( 

the Orm, with offices lll 61 St. Joseph 
Street, Suite 903, Mobile, Alabama. 
Phone (205) 432-2677. 

• 
The law offices o( Hopkins, Y.lughn 

& Anderson, 2701 24th Avenue, Gulf
port, Mississippi 39501, announce that 
Kenneth R. Watkins, ro,morly an assi:,.
tnnl flllorncy general for the State o( 
Mississippi, has become ossoclnled 
with the rtrm. Phone (601) 864-2200. 

• 
The law firms of Barry A. Friedman, 

P.C. and Reid & Perlorf announce the 
merger of lheir firms under the name 
o( Reid, Friedman & Perloff, 257 St • 
Anthony Street, P.O. Box 23941 Mobile, 
Alabama 36652-2394. Phone (205) 
432-2660 or 433-5412. 

• 

Armstrong & Vaughn announces 
that J. Langford Floyd ht1~ become o 
partner in the firm and the Orm name 
has been changed to Amntrong, 
Vllughn & Floyd, effective June 1967. 
Offices arc locatecJ at 1 he Summit, 
Spanish Fort, Alabama 36527. Phone 
(205) 626-2688. 

• 
A. Lamar Reid, state agency director, 

and Mississippi Vc1IIL'Y Title ln\urance 
Company announce thal Vera M. Kee 
has been appointed a!.sodatc state 
counsel and will supervise attorney 
agents throughout Alabama. Hor ad
dress is 324 North 21st Street, Blrmlng
h11m, Alabamo 35203. 

• 
Wininger & Lee, P.A. of Birmingham 

and Huntsville .innounccs that 0 . 
Oeleal Wininger, Jr., now Is ossocla!t!d 
with the firm In the home offlcc locat
ed in the Whilldin Building. 517 North 
21st Street, Birmingh.im, Alabama 
35203. Phone (205) 322-3663. 

• 
Peter f. Burns announces that Peter 

S. Mackey now is ossocloted with the 
firm, with offices at 50 St. Emanuel 
Street, P.O. Box 1583, Mobile, Alobama. 
Phone (205) 432-0612, 

• 
Copeland, Franco, Screws & Gill, 

P.A. of Montgomery announces 1ha1 
Charle$ E. Ver<:elli, Jr., has Joined the 
firm as tin associate. ornces ilre lo
cated at 444 South Perry Street, P.O . 
Box 347, Montgomery, Alabama 36101· 
0347. Phone (205) 834-1180 

• 
Wertheimer & Feld, P.C. and 

McCord & Hoffman nnnounce that 
they h<M combined their practice-. un
der the nam<! of We_rtheimcr, McCord, 
Rlld & Hoffman, P.C. OfOccs .iro at 
2109 Third A~nuc North, Third Floor, 
Birmingham, Alobama 35203. Phone 
(205) 252-2100 . 
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The Comprehensive General Liability Policy 
in Alabama-Coverage Provisions 

by Chrl_stopher L. Mcllwain 
Comprehen~ive general liability pol· 

lcies provide coverage to insureds for per• 
sonal injuries and property damage suf
fered by third pMties. 

These policies, like others, sometime~ 
have underi.tc1ndably been descrlb<!d .is 
containing "i.uch a bewildering array of 
excluslons, doflnltlons and conditions 
that the rcsull Is confoundli,g almo~t to 
the polnl of being unlntell lglb le."1 

Another typical description is round in 
Brainard v. Aetna Cas. & Sur. Co., 17 
Misc.2d 810, 812. 187 N.Y.S.2d 435, 437 
(1959): 

"Thr coun c11nno1 help bur commrnt 
1ha1 the languJge, both In extent and 
ambiguity, In modern Insurance poll· 
de& 1~ dl'1 .iburnlnatlon. lnclu~lon, CX· 
clu6lon1 dcOn rlon\ .ind co11cr.1f1c set 
forth In 1hc co~iracts present the most 
formidable ly1,c of obfuscation which 
no trolncd f)CMn, lot ulonc a laymon, 
c1111 1ruthfully ~11y Is onylhln11 but the 
cnnt or the lnsurel'!l. II Is, unfor1unn1ely, 
not within the province of thi$ court lo 
order that polfcles be written brleOy 
Jn<J lucidly:• 

The basic "ln\Urlng ag~men t" under 
a comprehensive general llabllity pollcy 
provides as fOIIOW!,: 

"I COVFRAGE A- BODILY INJURY 
1 IABILITV 
COVCRAGE B-PROPERTV DAM· 
AGI I IAOILl'rY 

The Con,pony will pay on beholf of lhc 
/MIi/Ni ,,II w 1111 which th<' ln~urcd 
shall become legally obligated to pay 
.i~ dnmaKCS bec.iuse of 
A. bod/ly ln/ury or 
B. f)fOPMY d,1m,1gc 
to which thi, Insurance appllcs, 
c,111scd by .in occurrence." 

No coverage exists under the policy 
unless this provision Is triggered. 

In dctormlnlng whe1her a particular 
person, corporation or other legal enllly 
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i~ "covered" under a comprehensive 
general liability policy, it Is helpful 10 

,malyze the policy by .i~king the follow
Ing qt1es1ions: (1) b the person an "In· 
\Ured" M defined In the policy7 (2) ,~ the 
Injured third party claiming "bodily In• 
Jury" or "property dt.1m,;1ge" and did 1hl~ 
Injury or damage occur during I he polfcy 
period? (3) Was the Injury or dama8C 
caused by an "accldcnl"? (4) Wab lhO in
jury or damage expected or Intended by 
the person claiming coverage? (5) Aro any 
exclusions under the policy <1ppllcable? 
This article discusses Alabama decisions 
construing the policy provl~ioM relating 
10 que5tlons l through 4. 

Is the person an " insured"? 
The wrm "Insured'' usually I~ defined 

In tho 11Definltloni.'' portion of 1ho policy 
as follows: 

'"Insured' means any pc!rson or orgon
l1.,1t1on quJllfylng as a11 Insured In the 
·Persons ln~ured' 11rovl8lo11 of lho ,,p. 
pllcable Insurance cove, a11e. Tl1t' In• 
surnnce afforded applies ~eparotcly to 
cJch ln~urcd agalnsl whom claim Ii 
mtide 01 ~ult I~ brought, except with 
respect to the limits of the co111p.iny, 
lloblllty ••. :• 

The "Persons Insured" provl~lon states: 
"II PERSONS INSURED 
Each o( the following Is ;in Insured 
under this Insurance to lh!! extent set 
forth bulow: 

(~) If thu Named ln1uri•d Is dosl11notcd 
in the dednr:iUon~ ,1~ ,rn lnrllvldu
al. the person so deslgn/ltcd but on· 
ly with respt.'Ct lo the conduct of a 
buslnes\ of whl<.h he I) 1he >Ole pro, 
prlctor, and the ~pou'I<' of the 
Named Insured with respect to the 
conduct of such a business; 

(b) I( the Named I Nu red I~ do,lgnatcd 
in the declaraiions ns ;i par11w15hlp 
or joint wnturc the partne15hlp or 
Joln1 venture bO d~ignat<.'tl ond any 
partner or ,nember lhurcof but on• 

ly with rcspcm to h s lfoblllty a~ 
such; 

(cl If the Namrd IMurcd 1, deslgnat1..-d 
in the declaration~ ,H othN than ,in 

lndlvi<Ju,11, pannershlp or Joint ven
ture, tho Or8')nlz.ition so designated 
and ilny f:'J<('('Utlvc ofiiccr, director 
or stockholder rhc,rro( wh/le :m lnR 
within rhc scope of his duties as 
such; 

(dJ any pe1~11 (01hr•r thon 11n employee 
of the Named Insured) or orgonlza
lion whllo actln8 ll6 real esto1e m;i11. 
oger for tho Nnmcc.l lnsuri:d; and 

(o) with respect to the opcrt11lon, for the 
purpoMJ of locomotion upo11 a pub
lic htshway, of mobile equipment 
regl~tel't'd under Jny motor vehicle 
reglslr.itlon law, 
Cil an employee of the Named ln

surt'<l while operating any such 
equlpnwnl In tho course of his 
employment, nnd 

(ill any other pcriOn whi le 
operating whh the permission or 
1he Nomcd Insured .iny ~uch 
equipment re11lstcr<'d 111 lhc 
name of the Named Insured and 
ony person or org.inization lel!lll· 
ly rt'~r,on&lble for such opera
tion, but only If thero h no other 
valid and collcc:tlbl<> Insurance 
.ivall.ible, either on a primary or 
exec,,, h.i~I&, to such person or 
org11nl111tlon; 

provided that no person or organl;,.o
tlon ~hall be an Insured under this 
pamgmph (ol with rC',p<:ct to: 
(I) bodily Injury to .,ny follow e111ploy,, 

ee of such person lnlured in 1he 
course of his eniploymenl, or 

(2J property d,lni(t!iO lO property owned 
by, rcnwd 10, 111 chMS" (')f or oc
cupiL>d ~ tho Named tn,ured or lhe 
employer of ,my pcnon described 
In subpt1r,1ar.1ph (II). 

This insurance does not apply to bodily 
Injury or property damJge arising out 
of the conduc.1 of .-iny p.;nncr.hip or 
joint venture of which lhe lniured ,s {I 
1>ar1nur or membN and which Is not 
deslg11<11cd In thl~ pollc:y ~, il Named 
ln$llred:' 
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The bulk of the lltlgatlon relating ro the 
term "insured" h.l~ centered on rhe In
clusion of "executive ofOcor" Jnd whuth· 
er particular employee!> of the insurc.'CI 
consli11,11e executive ofncer~. The test ap
pears to be whether the indlvldual In 
question 1»..ses~t,>\ managerial or pollc:y
otlcntcd rcsponiiblllties and i~ closely 
connC!Ctcd with 1,e board of directors or 
governing body of the Insured employer. 

Applying this test, the (ollowlng em
ployees have be<!n held not 10 be "ex
ecutive officers" o( prlVill<' corporations: 
the assistant mat1agcr of a nlghtcluh? a 
foremiln,1 ;ind ;:,ri .1sslstc1n1 project man
.i15er.~ A ~ewer forem,rn hJs Ul'Cn held 10 
be an "uxl!cutivc, offlcN.''\ 

The term "cxocutlW officer" has been 
held to be aniblguous when appllcd ro 
a munlcfpal corporation :is opposed 10 
a private corporation!' The Alabama 
courL~ hnve held that a city 1rof0c 
cngl neer wa5 ., n •cxccu tlvc offl ccr,11 ;ind 
that a school building )Upcrvlsor was an 
"executlw officer:' but that a police of. 
ficer was not.• 

App;1rently ~ d result of holding~ .,1. 
lowing coverage 10 non-employer In
sureds In co-employee o.1c11ons,• the deO· 
nltion of "Insured" ha) bt!en changed in 
some policies so that In connection with 
cert.1ln types of .-ictivf(,es "no pcr;on or 
organization" Is an Insured with respect 
to "bodily Injury to any fellow employee 
of such lnJurt.>d In the course of his em
ployment!' I ten~ under thl~ )O-Called 
"fellow•emplO,'Ce exclusion," neither the 
employer nor the cxccullvc: ofOccr hils 
coverage for co•ernployoc suits bRs<'d on 
lnJurle~ arl~lng ouL of ccrl.1ln actlvlties.'o 

Did bodil y injury or property 
damage occur during the policy 
period? 

The term "bodlly Injury" normally I~ 
defined In the "Do(lnltlon~" portion of 
the policy as follows: 

"'bodily Injury' means bodily injury, 
$lckn~~ or dlst>~~c w~hllncd by any 
pc_~n which occu~ tlurln11 th1• ,io/lry 
pcrrod , includinl! death at any rime 1e
,ultln11 therdrom , ," 
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The term Hprofl(,'rty ,tornaao" usually Is 
donned as: 
"(al physical Injury 10 or clt•wucrlon or 

t;inglble property which occurs dur
ing the po/Icy pe,lod, lndudlns the 
loss of use lhereot 01 any rime 
re,uh1ng thcR.,(rom, or (bl loss of use 
of 1.,nglblt> property which h.i, not 
been physloilly lrJvred or dRt~'(/ 
provided such loss of use ls caused 
by .in occurrence during the policy 
PNlod" 

The term "bodily injury" has been held 
10 Include mental anguish ovt!n 1hough 
there was no evidence o( personal In· 
)llry,11 

The term "propPrLy damage'' has 
been determined to Include dnm;ige ro 
a building caused by defective groutP 
but not 10 loss of Insurance benefits by 
nn employee caused by an umployer'~ 
failure to procure an in~urance polky." 

It I~ unclear whether property damage 
through loss of uo;_e occurs when the In 
sured obtains title to property from the 
complainant by way of fraud. In Safeco 
Ins. Co. v. St!>~loru Co., Inc., 435 So.2d 
5 (Ala. 1984), the issue was posc.'CI but not 
dE'Cided. A claim for IJbor .ind m..il<!rlab 
in connection with rep.11() necossllclLL'<.I 
l1Y a defect in the insured's product do~s 
not con5tltute a claim for loss o( u&c.1• 

The requirement lhat the injury or 
damage occur "during the policy period" 
hilo;_ caused the Alabama court~ consider
able problems In ca~e$ where the In• 
sured's wrongful act occur"> out~ide the 
policy period. 

In /Jtlr,1 Mur Ins. Co. v. Tuscaloosa 
Motor C.:o., Inc., 295 Ala. 309, 329 So.2d. 
82 (1976), a car de.iler made repairs to 
a motor whicle during the policy period 
which resulted in the cm and its driver 
being Injured and damaged ilfter the pol· 
lcy expired. The supreme cour1 held that 
the policy did not J)rovide coverage for 
bodily Injury or property damage outside 
the policy period EM!n I( tht! wrongful ad 
or oml~~ion took place during the policy 
period. Justices Jones, Shores and Blood· 
W'()rth, and Chief Justice Heflin dlsst!nred, 
contending I hat "public pallcy" required 
Jn lnsur,.incii contract to fix coverage 
t'.Oncurrcr1l with tho lime of the insured's 
culpable conduct. 

The holding In Utica Mutual was 
followed In R. A. Owons Constr. Co., 
Inc., v. [mp. Ins. Co. of Afa., 392 So.2d 
1180 (Ala. t961), whore 1he damage did 
not occur during the policy period and 
covoragf' WM denied. 

I lowever, In Wixom Bros. Co. v. Truck 
Ins. exchange, 435 So.2d 1231 (AIJ. 
1983), the court re-examined Utica 
Muwal and decided that the clissent's 
"public pollcy" argument had become 
mofe compelling ,ind required that the 
in~urer cover n clalm (or personal lnju• 
rles :ind property damage occurring three 
'f"i'lr. and ~even months aftCJr rhe policy 
was cancelled, where 1ho insured's 
wrongful conduct had occurred during 
the policy period. Chief Justice Torbert 
.-ind 1ustlccs Maddox, Faulkner and 
Adorns dls~ontcd. 

Christopher Lyle Mel/wain ls a gr.idu,ite 
of the University o/ AlabamJ School of 
Law and a parrner In the Tusc,,loosa firm 
of Hubbard, Waldrop, Reynolds, Davis & 
Mcilwain. He l'i a member of 1he A/a. 
bama Defense Lawyers Association Jnd 
1he Defense Research lnstilu1e. 
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The court "rlip-flopped" again In 
U.S.F.&C. Co. v. Warwick Dev. Co.1 lnc.1 

446 So.2d !021 (Ala. 1984), And over
ruled Wixom, returning to the view ex· 
pressed by (h<! n,ajorlly ln Utica Mucual. 
The decision In Wixom w.ts subsequently 
reversed In Truck Ins. Exchange v. Wix
om Brothers Co.; 460 So.2d 864 (Ala. 
1984). Thus, under the "occurrence'' type 
pollc.y presently Linder consideration, the 
date of damage determines coverage. By 
~Y of contrast, under the "claims made" 
policy, the date of the claim wil l deter
mine co'll!rage.'' 

On occasion, tht! time wht!n dam<1ge 
or Injury occurs not always Is clear. 1'his 
ls especially true In cases of continuous 
injury. In order to limit their exposure In· 
surers have argued that for purposes of 
lnsur,mce coverage the date when injury 
or damage occurs should be a certain 
date, such as the manifestation ofthe In, 
Jury or the date wh1::n first or last ex
posure to Injurious conditions takes 
placl?. These efforts have met with little 
success. In Mut. Fire, Marine and Inland 
Ins. Co. v. Safeco Ins. Co., 473 So.2d 1012 
(Ala. 1985), lhe court, renfflrmlr1g Utica 
Mutual, held that a scintilla of evidence 
existed on the question of whelher dam• 
age to a house from termites occurmd 
during the policy period, because lhc 
complaint a~alnst the insured alleged 
that dan,ag1.1 did so occur.'6 In Comm. 
Union As1,ur. Co. v. Zurich Am. Ins. Co., 
471 F.Supp. 1011 (S.D. AIR. 1979), the 
court held that bodily Injury from sili
cosis did not merely occur on the date 
of the employee's last exposure 10 the 
Condition causing his injury. In Commer
cial Union In:;, Co, v, Sepco Corp., 765 
F.2d 1543 (11th Cir. 1985), the court hold 
that bodily Injury, as a result of asbestos• 
reloted Illnesses, occurs upon exposure 
of the victim to a~bestos hazards, rather 
than on manifestation or the subsequent 
illness. 

Was the injury or damage caused by 
an accident? 

The "insuring agreement'' requires that 
bodily injury or property damage be 
caus(!d l>y ,in "occurmnce.'' 
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The ~tandarci of cous<1!ion required Is 
fairly high. In U.S.F. & C. Co. v. Warwick 
Dev. Co., Inc., 446 So.2d 1021 (Ala. 
1984), the court hold thar a claim of mis
representation o( the existence of defects 
In a house was not covered because the 
''property d11maget.....the alleged defect:s
were no\ ca.used by the "occurrence'!.... 
the alleged misrepresentations. 

The term "occurrerce" usually Is de
fined a~ (ollows: 
11 'Occurr~m:e' mea,& an ,,ccidl.lnl, In
cluding con1inuous or repe.11e<l expo
sum to comilt.lon~, which re~ults In 
bodily Injury or property damage 
neither expecled nor Intended (rom the 
5t,wi polm vf tile lt1!Jurcd.11 

There Is some conflicr on whether 
fraud coMstl tutes an acclden L. In 
U.S.F.&G. Co. v. Warwick Dev. Co., Inc. 
44& S0.2d 1021 (Ala. 1984), the .court 
held that a mlsrepresenta~ion mt1de by 
the Insured docs not constitute an "oc
currence:' However, ln Cotton Scates Mu· 
tual Ins. Co. v. Norrell Heatin8 ~~ Air 
Cond. Co., Inc,, 370 So.2cl 270 (Alc1. 
1979), the court held thal a claim of in
tentional, reckless or innocent misrepre
sentation constitutes an occurrence, and 
this holding was reaffirmed in U.S.F.&G. 
Co. v. Andalusia Ready Mix, Inc., 436 
So.2d 868 (AIR, 1983). See also, Fowler 
Pest CorHrol and lmwlatlon, Inc. v. 1-/an
(ord Ins. Co. of Alil., 21 ABR 4022 (Ala. 
1987) (holding thal a claim of unlnten· 
tional fraud Is covered). 

Breach o( a warronty does constitute 
an accident, at least in those policies 
containing products hazard cowrago,l' 

Negligence Is usually held to c:On$tl
tute an accldent.10 However, In U.S.F.&G, 
Co. v. Boltz Ins. Co. of Ala., 424 So.2d 
569 (Ala. 1982), the court hold that bo
cause the Insured roorer, prior to tho In
ception of the policy, knew that a roo( 
il had constructed had leaked for over 
four yeors dospllo repair allempts, ;ind 
them was ,1 real possibility that the roof 
would conllnuo to loak, the damage was 
not ''linforeseen, unexpected or unusual" 
and therefore WilS 1101 an "accident.'' 

Thus, the court h1,1ld there was no cover
age even though the Insured was chargeo 
only with negligence. 

A trespass is not an 1111ccident" even 
where the resulting damage Is uninten
tional, as long as the act., ccm~tltutlng the 
trespass are vuluntary anu intunlional 
and the Injury ls tho natural result of the 
act.ID 

ll is unc.:lear whether wantonness con
stitutes an "accident!' In Armstrong v. 
Security Ins. Group, 292 Ala. 27, 288 
So.2d 134 (1973), rhe court quoted with 
approval the following lilnguage from a 
Fifth Circuit opinion: 

"Where acts are voluntary and lnti:n• 
tlonal and tho Injury is Lhe natural result 
o( the net, the result was not caused by 
accident even though that 1e&ult may 
haV!! been unexpected, un(pre~n :ind 
unlntondod , •. :· 

Id., 288 So.2d at 136 

Was the injury or damage expected 
or intended by the person claiming 
coverage? 

Since the 1984 cose of Ala. Farm Bur. 
Mut. Cas, Ins. Co., Inc., v. Dyer, 454 
So.2d 921 (Ala. 1984) (lMterpretins a 
homeowners polfcy), a '1purely subjec
tive" standard has governed the deter
mination of whether injury or damage is 
!!Xpecied or Intended from the ~tar,d
point of the Insured. Under the subj<!c
cive lest, an Injury is 11intl!l1ded from the 
standpoint or the Insured'' If the Insured 
possessed tho specific Intent to cause 
bodily Injury to another, whereas an In• 
jury Is "expected from the slnndpolnt or 
the insured" if lhe insured subjectively 
possessed ;i high degree of certainty that 
bodily Injury to another would resul1 
from his or her ac1.io 

Prior to 1984, it not always was clear 
whether an objective or subjectiw test 
was being applllld In determining 
whether injury or damage was expected 
or Intended. On some occasions the 
coun would apply one or the other or 
even bolh o( the tesls In the same case. 
On other occasions the court Applied 
neither test and appeared to base Its deci-
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sion solely on too theory of liability as
se11ecl .igalnst the insured In the com· 
plaint. 

In Armstrong v. Security Ins. Croup, 
292 Ala. 27, 288 So.2d 134 (1973), !he 
court hold th;ir where the owr,cr of a 
sandwich shop broke up o right using J 

gun, rc~ulrlng In the severe injury or a 
p,mo,, lnvolVl.'tl In the fight, the trial court 
was justified 111 concluding that the in• 
jury was expected or Intended. The court 
rejected as unpersuasive the lnsured's 
clolrn that he did not actually intend to 
injure the plillntirf. 

In Ladner & Co., Inc., v. Southern 
Gut1rilnty IM. Co., 347 So.2d 100 (Ala, 
1977), the claim against the insured W,b 

that lho Insured "knowingly" hod built 
homes In n flood-prone area and ihcn 
sold them to tho complainants. Because 
of the use or the y,ord "knowingly" In the 
c:omplolnt, dnd the fact that nothins In 
the record Indicated that the com• 
pl11ln,1nts were asserting any theory of 
liability other than intentional acts, the 
court held that there was no cOYCtagc. Al· 
though thel'C' WilS evidence that the In
sured did hAW full knowledge that the 
house~ weru In a flood-prone ;irea, the 
court did M t lndlcatl;! lhat this was 
disposflivo. 

In I owler Mach. & Foundry Co., Inc., 
v. Pile/fie lndcm. Ins. Co., 383 So.2d 156 
(Ala. 1980), an Intoxicated employee of 
the Insured drove the lnsured's pickup 
truck Into a crowded rest.iurant, after h.iv
lng an c1rgument with the cashier and 
leaving the rcsuumnt "mad:' There wa~ 
somC' evlrlcnco thvt the employco simply 
lost control of the truck due to his In
toxication. I loldlng that the employee 
was not covered, the court ;:ippeared tn 
s;iy rhnt both the sublectlw and obJec· 
tlve ,~i~t~ werr to be applied: 

"Wis tlw Insured') conduct so con
sciously and voluntJrlly commiUL'CI as 
to runder the r~ultant lnJurh.•, ,tnd 
damai;c) the natural and probable con 
~('(IU<'l1Ci'S ol \uch conductl Or, smted 
anoth,;ir w,iy, did th1• ln)urcd, with rea
!iOnilble foreseeablllty of Injury, !iO con
~clously direct his actions that th£' 
re~uh,1111 tnlurlc1 arc the natural or 
probably con~oq1JC'r1ro~ thereof?" 
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Id. 383 So.2d at 158 
In /.Jlkeshore Drive Recreaclon Club, 

Inc., v. U.S.F. & G. Co., So.2d 278 (Ala. 
19131), the Insured pcrfo,n,cu highway 
construction work that caused ~lltatlon 
of .i small lake. Th(!se pr<>blt.,m:. Wl.!re 
noticed In 1974, but the project anglnuur 
decided to wait until the project w,l S 

completed to t,1ke any action. When tho 
project was complelL>d In 1976, the In• 
sured Initiated effons 10 clean out the slit. 
These efforts were Intentionally wrmlnil· 
tcd In 1977 because the insured believed 
It had already removed more )lit than It 
put In the lake. The court held th..11 thcrP 
m~ a sclntllla of evldimce thot tho ccssa· 
lion of restoration efforts did not criuse 
property damage that was intended or 
expected. "In other words, a trier of racr 
could conclude that Southeilst ended Its 
ros1ora1lon work because It bclk-ved It 
h.id already remoYed more silt than it h,1d 
put In ..• :' Id. at 283 

In McDonJld v. Royal Qobe Ins. Co., 
413 So.2d 1046 (Ala. 1982), the manager 
and assistant m,1nager of the Insured 
nightclub becamo Involved In a fracas 
with some patrons who had been asked 
to leave. The patrons filed suit for assault 
and battery. The Jury held that the in· 
juries were neither expected nor Intend• 
ed from the standpoint of the nlshtclub, 
but the trial court granted a summary 
Judgment In favor of the Insurer and 
asalnst the manager .1nd assistant man· 
ager 0 11 this issue. The supreme court 
hldd that th!.! gr.int o( summary Judgme_nt 
was error because intent i~ not a neces• 
sary element of assault and billlery, and 
because the Issue o( whath!!r the ass,rnlt 
and battery In the case at bar was lnten
tionill wns o question o( foct. 

In U.S.F. & C. Co. v. Bonltz Ins. Co. of 
Ala., 424 So.2d 569 (Alil , 1982), the in• 
sured entered lr1to .i contract for in• 
sulating and con~tructlng ii roof on a 

If your real estate project 
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a sign you need Commonwealth 
James K. Merrihew. Jr. 
State Representative 
1611 St. Francis St .. Mobile, At. 36602 
(205) 433 ·2534 

COMMONWEALTH 
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gymnasium. In late 1972, ofter comple• 
tion of the project, the roof began to leak. 
Repairs were attempted on several occa
sions, but the leaks continued until 1978 
wh&n the roof· was complmely replacoo. 
Sull was riled alleging breach of contract 
and negligence. From 1972 through 1977. 
the insured had Insurance through U.S.F. 
& G., and from 1977 through the time 
of trial, insurance was provided Lhrough 
Employer's Mutual. In determining that 
the dctmage was not Intended or expect· 
ed under the U.S.F. & O. policy, the 
supreme court relied solely on the fact 
thal the Insured was "merely charged 
with negligence In Installing tho roof:' 
No objective or subjective test was 
applied. 

In Moss v. Champion Ins. Co., 442 
So.2d 26 (Ala. 1983), the Interior of 11 

house was damaged by rain when lhe 
roof alleisedly was left 1,1ncovered d1,1rint,1 
a ro-rooflng Job by ihe insured roofl:!r. 
Reversing an ore tvnus verdict in favor of 
the Insurer, the suprcm11 court e_mploycd 
o subjective test to tho evidence before 
it and concluded that the damage wns 
neither expected nor intended. The coun 
found especially persuasive evidence 
that the Insured h<1d t;;iken re(ISor,;;ible 
steps to prevent damage in the form or 
Instructions to wc)rkers not to leave the 
roof uncowred. A~ ln Bon/tz, the couri 
also noted Lhat the Insured roofer was 
charged with negligence and "not con• 
sclous acts mode with Intent to cause 
damage:· 

In U.S.F. lv G. Co, V, Armstrong, 479 
So,2d 1164 (Ala. 1965), a decision ren• 
dered after Dyer, lhe complainant's land 
was damag!a!d when raw sewage flowed 
on lt during replacmnent of a sanitary 
suwer system. Thi,} existing se\lV(}f llnt:! had 
been intentionally crushed by the In· 
sured contractor during the construction 
to allow work on the new line to proceed 
below the existing line, and Lhis crushing 
blocked off the sewage, causing it to back 
up in the line and now onto the com
p1'1inant's property. The ~upreme cc)Urt 
held that there was a duty to defend 
because the complaint against the ln
sur«a!ds alk,ged o" IY negllgenct:!. Ir, order 
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lO dl!t1;Jrmlne whether there was a duty 
to pay, however; the court wen1 further 
than merely examining the complaint 
and expressly npplied the svbJec~ive test 
to the facts. Finding that there was no 
evidence to suggest that the insured& 
specifically intended the dischargo of raw 
sewage on the complainant's land, the 
court hold that U.S.F. & G. had a duty to 
pay. 

The supreme coL11t has construed the 
tern, "insured" quite narrowly when de
termining whether injuries or d;crnwges 
are intended or expected "from the 
standpoint of the insured:' Even if inj1,1rie~ 
or damagt:!s are intt:!nded or f!Xpectod by 
an cmploy(!C of a corporation or sole pro• 
prletorshlp, this Intent or oxpectatiori is 
not Imputed to the corporation or pro
prietor so as to preclude coverage to the 
corporation or proprietor.21 Where there 
is more thon one insured under a slngle 
policy, the intent or expectation of one 
insured will not be imputed to the other, 
absent some evidence that the other 
directed or partlcipamd In tht:! wrong.21 

Conclu sion 
While the comprehensive general Ila• 

bfllty policy, nt first glance, may present 
the "bewildering array of exclusions, def
initions and conditions;• the Alabama 
courts h11ve provided to the pr.ictltioner 
definlt·ive guidelines In the construction 
of the policy provisions. 
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Review of TRA '86 Changes in 
Corporate and Personal Taxes 

by Joseph W. Blnckburn 

lntr odu t lio n 
Some of the biggest news In 1986 for 

attorneys and their clients wcm the 
~weeping corpomte ond Individual tax 
ch.,nges brough1 r1bou1 by the Tax Reform 
Act of 1986 (TRA 'U6). The reforms were 
so fundt1men1al that the Internal Revenue 
Code of 1954 'M1S redeslgnr1ted the ln
ternol Revenue Code of 1986. The pur
pose or this ankle I!, 10 highlight i,ome 
of the more importlnt changos. General 
pmctitioners must keep those new rules 
In mind while advising 1helr cllcni~ CM!n 

on ~uch basic matters as Incorporation 
o( n busfnes~. s;ile of real estate with In· 
stallment notes and deduction of busi· 
ness meals. 

Implications of corporate and in• 
dlvldual rate changes 

As most arc aware, the big benefit ro 
all taxpayers u,,der TRA '86 was an 
ncross-the-bo.ird reduction In appllci1bl1;1 
tax rntes. Corporate tax r.:ites were 
dropped from a high of •16 percent in 
1986, to 40 percent In 1987. Such rates 
are scheduled to drop to a mt1xlmum of 
34 percent in 1988. Llkewi~e, individual 
raws haw made a similar dramatic fall 
(ron, 50 pGrcent In 1906 to 36.5 percent 
111 1987, and ultlrnau!ly, to n maximum 
o( 28 percent In 1988. I IOWL>ver; the ef. 
fcctivc tax rate for high Income in
dlvidunls may exceed 28 percent. For ex
ample, married taxpayers flllng Jointly 
with Income in excess of $71,900 will 
have nn effective tax rate of 33 percent. 
Thi~ 5 percent surchorgc will terminate 
and the effective rote wlll chop back to 
28 percent when the litxpayer's Income 
rcachc) (-'lll?n higher level.,, This IPVel will 
likely be between $150,000 .1nd 
$200,000 for most taxpayers. 

Subject to Congress's posslblc po~t
poncmenl of the scheduled 1988 mtc re• 
rluctlon, these reductions have major rm. 
pllcatlQn~ on basic planning. Individuals 
now will be paying taxes at rates lower 
tholn corPoration!. Therefore, for this and 
othe, rca!tOns, many buslnesws may look 
ve;y cJr<!fuily at altcrndtlves to the cor-
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pomte rorm of business organization. 
Proprietorships, general partnerships, 
lfmitL>d partnl!rship~ dnd Subchapter S 
corporc1tlon~ already haw bccomc In
creasingly popular. 

The loworlng r.:ites also sugges1 other 
basic plannlng tcchnlques, which will re
sult In deferral of income from the higher 
rare~ applicable in 1987 to the lower lax 
mies availoble in 1988. This Is sound and 
ba~lc phmning for corporation~ and in
dlviduAlb, Two available wchnlques are 
nonquallfled deferrCc?CI c;ompcn~atlon (to 
dofer ~alary) dnd lnslcll lmont saleS plans 
(to dcfor gain on accounts receivable). 

Impact of TRA '86 on sale and l iq
uidation of corporations 

Srveral different provisions ofTRA '86 
will have a substantiol lmp11e1 on tax pay,. 
t1ble upon the sale and/or liquidation of 
ii corporntlon. Ch11nges include repeal of 
thu general utl litlus doctrine, limits on 
not oper.,tling loss carry-forward and new 
Jlloca1lon rules for asset acC:1ubltlons. 

Prior to TRA '86, a corpor.itlon's stock 
or asseis could ba sold wilh only one 
long-term capital gain tax to the seller, 
ond o stopped-up basis in the operating 
assets to the buyer. Under TRA '86, a cor
poration which sells Its nssets ..ind llqui• 
dates the s!lle~ proceeds to the share
holden. now will pay two taxu~. The first 
tax Is on the corp<>ralion\ &ale of its as
sets. The second tax b on the share
holder's receipt of tho proc~s In cx
ch.inge for his stock. If a stockholder sells 
~,ock lns1ead of rho corpornrlon's assob, 
the seller will have only ono gain on sale 
of stock. However, the buyer ca,,not get 
a stepped-up basis in rhe corporation's as
set~ without incurring a second tax. Im· 
po~l!lon of this additional ~ocond tax 
now must be considered very carefully 
by buy1~rs and ~ellms alike. 

'fhu second tax can be avoided by Sub
ch.lptcr S corporations If tlrnoly Sub
chapter S clectlons alrcndy have been, 
or can be, made. Congress changed the 
Subchapter S rules to cause the second 
mx on sale of a corporation to be Im
posed even on a Subchapler S corpora-

tlon. However, tmn~ltion ·ulc) still allow 
closely held corporation~ with a value 
lcs~ than $5,000,000 to elect Subchapter 
S before January 1, 1989, and avoid the 
doul,le tnx. Such a corporation also can 
avoid double tax on .1 llquldntlon prior 
to January 1, 1989. 

TRA '86 also llmltL"tl the .1mount of net 
operating loss carry-forwdrd which could 
be utilized annually by a corporation fol
lowing a change of ov,/ller}hlp In that c:or
porntlon. If, over a three,yeor period, a 
shorcholder increases his stock owner
ship by 50 percentage points, thereafter 
the corPoration's ability to utlli1c loss c.ir
ry,,forworcl~ will be limited. 

Asset basis allocation 
Prior to TRA '86, buyurs and sellers in 

o business asset acqubltlo11 could allo
c<.1te the purchase price among th(! varl
ou~ Msets by "arms-length" negoti:11ion. 
Under TRA 1861 both the buyer and 1ha 
~eller must use a mandated allocation 
procedure. 

In representing a business clienr, all or 
these factor.. must be weighed. To pro· 
vidc basic planning for corporate clients, 
C'onslder tho posslblllty ofllquidotlon or 
election of Subchaptcr S ~li!ILIS before 
Janu.iry 1, 1989. Given the double tax on 
rcpe;il or the general utllitlc~ doctrine, 
the prescribed method for basis dlloca
tion ilnd repet1I of the ded1<ction (or long
term capital gain, many luture sales of 
businesses will be restructu1ed to provide 
for stock s~les cour,led with large 
non-compote arrangemen1~ or restruc
tured altogether as le;i~e, 

Rules having an impact on lime of 
recognition for income and 
deduction 

Important sweeping changes In tc1x ac
cc,untlng rules olso wore made In TRA 
'86. Chilnge~ include lmportilnl new 
rules which may accelerate Income un• 
der installment notes 11ncl lnstollment 
receivables, repeal the re~ervc method 
for deducting bad debt expenses and re
quire ch.inges from flbcal )'(!nrs to calen
dar years, When Congmss rellc.,wd indi
vldu11I t.ixpnyers o( over $120 bllllon dol
lars In taxes by rate reductions, $120 bll
llon dollars of additional revenues had 
to be made up from corporation:.. Almost 
25 pcrtent of thi~ it!ddltional revenue Is 
to be raised from the new accounting 
rules. Those figures should give a clear 
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idea of the Importance of the new ac
counling rules to attorneys .Jnd their 
clients. 

One change that will havr. an impact 
on transactions almost all low)'l;lrs rou
tlnoly handle are the new rul!!~ appli· 
cable to the ins1allment method of re
porting. ln!.tallment reporting is impor• 
tant in two type; of transactions. First, 
;:ind most commonly ~en by most law
yers, is the sporadic sale of an asset, such 
11s the s.ile of real e!.t.ite or the ~<1IE' of o 
bui.lness where payment Is 10 be made 
ovor time Jn Install ments. A second con
text, perhaps more fomlllor to accoun
tants, I~ trratlng a mnnufacturer, whole
saler or retail client'~ accounts receiv
ables t:1!, revolving credit accounts or In
stallment rt.'Ceivables. In hoth of the fore
going transactions, use of Installment re
ponilig dofers 1'1:!.;lized goin until the In
stallment payments .ire ;ictu;illy received 
in future years. 

For manufacturers Jlld merc:h;ints, TRA 
'86 denies the Installment mcthcxl of 11c
counting, and thereby eliminates defer
, .. , of Income, on nil 1evolvln1:1 crecfit 
sales, e.g., credit sales on store credit 
cards and open ch11rge occounts. In ad
ditior,, Installment reporting no lo,,ger is 
aVJllablc for sales of securities or other 
assets normally traded on est.ibllshcd 
securities or other similar markets. 

Use o( the lnslilllmcmt methods also ls 
limited, though not repealed, for certain 
other sales of real or personnl property. 
1 hus, these new limllatlon!t apply to ''ap. 
plicable installment obllg.11ions" arising 
from s;,les of real or personal property by 
dcalcr!t If made since February 28, 1986, 
If the sal1i price exceeds $150,000. Note 
from the (on..:,going effective dates that In· 
stallmcnt notes from transactions that al· 
ready hove been consumm11ted are sub
ject to the new rules. Under the new 
rules, a pro rata portion of the t11xpoyer's 
non-per;onal inclcb1cd11ci,s ii. treated as 
J prep11yment on the taxpayer's ilPPli· 
cable installment obligations, thereby 
ar1l0cially triggering recognition of a part 
o( the gain. 1 hus, whether the taxpayer 
Is o corporation or an Individual, the 
omounl of the Ir non-per~onnl debt will 
directly Influence the extent of deferral 
they receive from installment ~ales o( 
qualifying property. 

TRA '86 limits use of the cash method 
of accounting. Under the law a corpora
tion, other than a Subchapter S corpora-
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lion, cannot utilize tho cash method o( 
accounting I( Its gro~~ receipts exceed 
$5,000,000. Exceptions apply only for 
qualified per~onal service corporalions 
such ,\~ corporations formed (or the prac
tice of law, accounting, engineering, etc. 

NL'W rules al~o prl'Vent duductlon of 
bad debts on the reserve method ancJ re
ql1irc that bad debts can be dcductL'd on
ly when they are specifically Identified 
as worthless. Likewise, there arc major 
changes In rules applicable to merchants, 
whoie~nler.; 11ncf rnanufr1cturcrs whlch re
quire that many costs previously deduct
ible now be capitalized and Included In 
th(! Inventory account M an asset. 

Depreciation and Investment tax 
credit 

Congress repi:ialt.?d the Investment Tax 
Credi! effective January 1, 1986. Unused 
ln~stment tax credit carryforward must 
be reduced by 35 pcm.en! .ifter tune 30, 
1987. Investment tax credit had been 
aVi1ll11blt> intermittently In the Code over 
the 111~1 25 years and was extremely im
portnnl to 1111 business taxpayers. Its re
peal wll l cost bu~lness taxpayers .:ipproxl· 
m,1tcly $S0,000,000,000 In addition.ii 
taxes. 

The ~ystem of depreciation of bu~iness 
property also was substantially modiOed 
with the most important changoi, falling 
on real estate. The depreciable life of 
commorclol real estate was extended 
from 19 years to 31.5 yenrs, nnd residen
tial real estate was extended to 27.5 yenrs. 
Also, real estate now c.in bt• depreciated 
only using the straight-linl? depreciation 
method Oller the new, longer depreciable 
!Ives. Accelerated mctnod~ o( deprecia· 
lion no longer ore available ror re11i estate 

placed In $ervice <1fter Deccmbl!r 31, 
1986. Note, of course, 1hat pre-existing 
rules continue lo apply to property 
placed In service prior to December 31, 
1906. 

The dvpreciable lives or tnost personal 
property also was extended, although the 
depreciation method Itself was en
hanced. Formerly statulory accelerated 
depreciation was based on ISO percent 
declining balance, but under TRA '86 Is 
b,1sed on 200 percent declining balance 
for property whose deprech1ble life 
range~ from th rec to ten years. There also 
drt ! new limitations on a taxpayer's ablil· 
ty 10 buy property at year'\ end and 
recelvl! the fully allowablu h;ilf-year 
deprt>clatlon on such property. 

Important new corporate alternative 
minimum tax 

Under prior law the corporoto add-on 
minimum tax did noi apply to very many 
corporations. HOW(!V(?r, the new cor
porate alternative minimum tax rate of 20 
percent Is close to the n<!W m,,ximum 
corporate t;ix rate of 34 1>crccnt. This 
smal I 14 percent difference between the 
regul:ir tax rate and olternatlve tax rate 
Is not bUbst,111!1111, and, given tho greatly 
expanded ll~t of tax preferences, tho .ilter· 
native minimum tax now frequently will 
exceed regular tax. The alternative mini
mum tmc is applied to a col'J)Or.ition's tax
able Income Increased for tax pref
erence~. New tax preference items in• 
elude uso o( the Installment method of 
accounting, tax-exempt Interest earned 
on recently issued private activity bonds, 
untax(.'CJ appreciation on charitable con
tribution~ of appreciated proptirty and, 
very Importantly, one-half of the ruccess 
of pre-tax book income over other alter
native minimum taxable Income. 

Joseph W. Blackburn /1 the Palmer Profes,;or of 
Law at tlie Cumberland Sc/loo/ of Law In Birming
ham. I le also Is a 5cholar In r€!sidMce to the firm 
of Sirote, Permut~ McDcrmo11, 5/cplan, friend, 
Friedman, Hele/ & Apollnsky. Ho received his 
und~Hwaduare degree, wlrh honor, from chc Uni
versity of Kencucky ;ind low degree from chc 
University of Vlrgmlil. He Is a certified public ac
countJnt and a member of the Birmingham Bar 
Association and the Alabama State Bar. 
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Perhaps 1he greatest uncem1inty with 
the .11tcrnotive rmnimum tax lies in the 
last tax preference Item. fifty pPrcent of 
1hc excess of income reponed for finan· 
clal accounting purposes ovor Income re
ported for tax purposes Is a tax prefer
ence. One startling P.Xample of a dif
ference between taxabl~ Income and fl. 
nanclal income. 50 percent of which 
hereafter would con~tltutc .i tax pref
erence, is receipt of ln~urance proceed~ 
on dt>nlh of a shareholder. Presently, 
mc.1ny corporate stock purch.i~e .igree. 
mont5 are funded by the corporations' 
purchase of life insurance. Upon the 
dca1h of a shareholder ln~urcd, 1he pro
cee<I~ of the insurance policy are paid to 
1he corporation. Such proeeeds a,e used 
to redeem stock from thP deceased 
shareholder's c~talQ. lnsumnce proceeds 
h,we been, and continue> 10 bP, free of 
rcgulrir federal income tc.1x. I lowever, re
ceipt of these proceeds would c:onstllute 
nnanclal Income. Thus, the Insurance 
proceed,; would create a dlffcrnncc be
tween financial income ,ind tclxclble in
come, on~h;ilf of which constitutes a wx 
preference. For e:<ample, if,, corporation 
received procet.!th, of a $1,000,000 insur
ance pollcy it would hnve a $500,000 tax 
preference. When added to other alter• 
n111ive minimum taxable Income, the 20 
percen1 alternative minimum tax rate 
would apply. As much a~ 10 percent or 
1ha insurance proceeds may be con
~umed by 1he ahernativo minimum tax 
lrnposl•d on them. In designing stock 
purchasu agreements oltorncys should 
advl!.e thalr clients or the existance or this 
new LJX µrefe~nce Item and carefully 
weigh wha1her a s1ock purchilse should 
be btruc1urcd as a rt'demptlon by 1he cor
poration or establish<..'d ,1~ a cross-pur
chase agreement between the share
holders. This new tax p,crcrence does 
not ar,ply to a Suhchaptor S corporation. 

General changes for Individuals 
In addition 10 rare rt.iducilons, indi

vidual taxpayers wlll bcnent from an in
creased standard doduc1lon ($5,000 (or 
married couples flllng Jolntly In 1988) 
a11d increc1sed personi.11 oxer11ptlons 
($2,000 by 1989). Llkewl~c. ~ome former 
bcne(l1~ have been curtailed. 

Tho deduction for two-earner m,mled 
couple~ wa.s repealed along with income 
averaging. In addition, c>mployee busi-
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ness expenses, previously deductible 
whether the taxpayer Itemized, now hove 
been reclassified as mi~celloneous 
iternl:zed deductions All mlsC'ellaneous 
Itemized deductions (such ah expenses 
ror 111x preparation, lnvostmcnt advice, 
etc.) are deductible only to the extent in 
the aggregate they e,cceed 2 percent of 
a 1,1xp.1)ie(s c1rljusted gross income. Thus, 
the only portion or a taxpayer's miscet
lanc:ou~ ilemi:zed deductions now which 
can be cJuducted Is the excess of the total 
over 2 pcrte nt of adjusted gross income. 
Emµloycc buslnes~ C!Xpcnse~. lm1e$tment 
expenses and other mlscell,rneous llQm
izcd deductions of a buslncs~ nature 
should be shifted awilY from the lr,
dlvidu,,1 taxpayer and into his cot"pora
tion, if possible. Employee expense relm• 
burscment plans can be established to 
p,•ovlde this brmE>At to the employee 
without added cost to the employer. 

Dcductloni. for lndlvldunl retirement 
,1ccounts also haw beon eliminated for 
some 1axpaycrs. An active p,1rtldpant in 
J quallflcd rellremcnt pl.in who~e ad
justed gross Income exceed) !tJ)(!dOed 
limits ($50,000 If married fifing Joln1lyJ 
cr1nnot make deductible con1rlbu1lons to 
an IRA. Nondeductible cM trlbutlons sll ll 
are permitted. Earnings on nondeductl· 
ble contribu!ions would conttnue to be 
tax deferred within the Individual retire
mcml account Itself. Each taxpayer will 
hove to asses!. their lnve!.tment and retire
rnen1 ahornatJvo~ to dctcm1lno whether 
non-deducllblc contributlons still are 
ndvlsablc. 

M«MI , trdvel and entertainment 
expense 

Only 80 percent of otherwise allow, 
able bu~iness mPal and entertainment 
expen~es can be deduc1ed ~Ince January 

Notice of Transfer to 
Disability Inactive Status 

On Augu~1 10, 1987, lefferson County 
lawyer Cheryl Rosann Dickey w.is trans• 
ferrcd to dlsablllty lnacllvo slntus, b<1sed 
upon her own J)(!tillon J~~ertlng that she 
was presently lncapacltJtcd from con-
1inum14 lhe practice of law by reason of 
lnOrmlty or ill ness. 

I or thb year. The 80 percent llmllatlon 
applies to virtually all CJtcgorics of bus
iness and travel-related meal&. For exam
ple, meol costs incurred while traveling 
awily from home on b11~incss Me subject 
to the 11ml tnllon; so Is the cost of a quiet 
buslr,o~s lunch wllh <1 cl ient. Likewise, 
ontorwlnn10nt ID<pcnscs, such as football 
1lcke~, are deductible only to the exten1 
of 80 percent or their face amoun1. Note 
lhat cn1ert,ilnm~1 1?Xpl!ll•es are llmlted 
10 1hclr face cost and not their actual 
cost, o.g., thll deduction for a footbal I 
ticket with a designated price of $15 for 
which the taxpayer paid $100 Is $12, I.e., 
80 per<..cnt of $15, not 80 percent or SIOO. 

The test for quall(ying o quiet business 
meat as a deduction al'>O has been tight• 
ened. In the past a quiet meal in an en
vironment conductive to a business dis. 
CU%1on was deductible whclhN 1'nY ac
tual business was dlscu~~ed. A(ter TRA 
'86 a business meal Is subject to the 
~a,nc stringent t~t a~ entertainment @x

pensos, I.e., the business meal niu!.t be 
shown to be directly related to the con
duct of business or direcily associated 
with 1he conduct or business. To satisfy 
the~e tests business must octuatly be dis· 
cu$sed or conducted during the meitl, or 
the meal should immediately precede or 
follow a sub~tanli,11 buslnc~<, meeting. 

Income taxation of minor children 
In 1hc pa!.t many parenb provided for 

their children's collage cduca1lon by Ir
revocably tra,,srorrlng fu,,cls to bank ac
counts In their children's nnmes. Earnings 
on 1hc t1ccount~ were taxed m the lower 
tax rotes applicable to the children. Un
der TRA '86, the unearned Income of a 
child under the age of 14 which exceeds 
$1,000 i~ taxed 10 the chlid lll the parents' 
top tnx rale. Whether the M~el which 
produced the unearned lnc:on,t' came 
from the child's parent or ,111yone else Is 
lrrt.'lc..v.int. 

1 hi& provision, when coupled wllh the 
eflmlnatlon of the "Clifford" trust (some-
11 me~ referred 10 as the short-term or ten
year trust), makes It extremely difficult for 
parents to fund their children's college 
educ:ntlon. Sc>me insur;ince policlefi and 
Series EE U.S. Sitvings Bond~, which al
low defcrml of income recognition by the 
chlld un1ll 1hey reach ag<! 14, ~hould be 
considered as ln11Cs1mcn1s for minors. 
Many s1a1cs, 1hough no1 Alaban1a, al
ready have adopted or ore considering 
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the esrablishmer1 of prepaid tuition pro
grdms to provide tax advantago~ lor par
cr11s saving (or their child,cn's collc11e 
education. 

Limits on deductibility of losses aris
ing from passive activities 

Prior law did not llrnlt the u~e o( de
ductions or credits (ro,n a partlcul,ir blisi• 
ncss nctlvlty to offset Income from other 
Jctlvltle!., except In certain llmllcd cir
curr,stances. I lowtwr , under TRA '86 
new llmltationh have been imposed 
which, due to their nature, will change 
the structure o( mnny legal tronsactlons 
and likely will ch,inge taxpay'('r Invest• 
mcnt patterns. The Code now has creilt· 
cd a new iype of octivlty callc.'<1 c1 "passive 
activity:• Income and losses from pn5~ive 
actlvllie$ naw ha1,t> particular lmport,.mce 
to taxpayers. 

In the future Income ;ind losses Mo lo 
be divided Into Ont! or three categories: 
Income from p,mlw activities, active In· 
come> ,md pordol o income. Portfolio In
come generally ,s lnw!.trnent Income, 
e.g., dividends and lntoresL I hu dlffkulty 
Is distinguishing bPtween active Income 

and p,is~lve income. Some acllvitles are 
concluslvely presumed to be passive ac
tlvlllos. Examples nre ownership or a 
limited partner~hip lnterPst in a limited 
partnership and, subject to narrow excep
tions, all rental actlvltl~. In other sltua· 
lions look al all the focb and circum
stances to determine 1he nature of the ilC· 

tivlty (or a particul,11 t.1xpnyer. 
Fo, example, assume A nnd B (orm a 

Subchaptor S corporation and each owns 
one-hair of the ~tock. At the end of the 
year a ponion of the illcome or loss from 
the Sulxhapter S corpor.11lon ls allocated 
to A ilOd 13. The question arises fo r both 
A c1nd a as to whether such Income or 
loss Is from a passive J<.tlvlty. If A only 
h<1~ provided capitnl and d~s not m<1-
1erlally pe,1rtlclpate in operation of the 
SubchJptcr S business, I hen the entire ac
tivity is "passive" as tc> A. Ir, however, B 
materially partlclpat<1s In the operation 
of the corporation's business, then the In 
come or loss would be ".1ctive1• as to 8. 
"Materlnl participation" In ,m enterprise 
I& denned as active Involvement in the 
enterprise on a regLIIM, continuous and 
subMantlal basis. This "m.:itorlal partlclpa-

tion" standard I~ applied 10 J 1aypayer 
who owns an lntere~t In ., business 
(whether that lr1tcrest is as a proprietor, 
general partner or S corpQratlon share
holder) to determine whelhcr the activi
ty Is passive a~ to that taxpayer. 

As noted c1bove, all rental activities are 
presumed to be passive activities. How
ever, certalr1 lndividu;il laxpoyers can 
own rental re.ii astato businesses ond de
duct losses up to $25,000 per ye.tr. To 
qualify for this deduction the taxpayer 
must be acti~ly ln\.Olved in the rental ac
tivity. This active participation require
ment presumes thot a taxpayer owns a 10 
percent or more interest In tho activity 
and is significantly and bona fldedly in
volved in renral of the property. The tax
pa-yer's $25,000 deduction will be phased 
out at the rate of nfty cents on tho dollar 
to the extent his adjusted gross Income 
exceeds $100,000. Thus, a taxpayer with 
1t,com11 under $100,000 would get the 
full $25,000 deduction an<l a taxpayer 
with adjust<.'CI gross income In cxcess of 
$150,000 would receive no deduction. 

Once o t.:ixpaycr Is determined to have 
engaged In a passive activity, new loss 

NOTICE 1987-1988 
AFFORDABLE TERM LIFE INSURANCE -

FROM COOK & ASSOCIATES 

OCCUPATIONAL LICENSE 
SPECIAL MEMBERSHIP DUES 

WERE DUE October 1, 1987 
This Is a re111indP.r that all Alabama attorneys' occupa

rlonal llconsu~ .;ind specl,11 mt!mberships EXPIRED 
September JO, 1987. 

Sections 40.12-49, 34-3-17 and 34-3-18, Cocle of 
Alabama, 1975, a~ amended, set forth the i.talutory re
quirements for licensing and membership In the 
Alabama Stilto Bnr. License~ or speclol membership 
dues am paynblt! between October I and October J1, 
wilhou l pcn.1lty. These duti~ include a $15 ,innual 
subscription IO The Alabama l.dwyer. 

The occupdtlonal licensc should be purc-hn~ccl from 
the probate Judge or revan~e commissioner In the city 
or town in which the lawyer lmi. his or her prlt1cipal 
offlce. Spedal membership dues should be remitted 
directly 10 the Alabama State BM in the amount of $75. 

If you have any qul!lttion~ regarding your proper 
memberlth1p •tatus or due~ payment, please cont<1c:t 
Allee Jo Hendrix at (205) 269-1515 or 1-800-392-
5660 (In-state WATS). 

/he AlabarnJ /.awyer 

Compere 1hoso 10w non-atnOkl!r 11nn1111I ro1es 10, l'IOn
oocroutl'lg graded premium life 

MALI! AO!S $250.000 $500 .000 $1,000,~ 

25 280.0Q 455.00 870.00 

30 252.80 480.00 877.110 

35 255 .00 485.00 8115.00 
40 330.00 595.00 880.00 

45 412 ,50 780 .00 1,127.50 

50 54UO 1,0 15.00 , .s,o.oo 
55 810 .00 1,820.00 2.,287.50 
so 1,3Sll.OO 2,8 35.00 3,7110.00 

115 2.372.50 4,315 .00 UIIS .00 

(1moktt'• r•t11 atlghtly h igher) 

Ronownblo to age too Fomnle rotas some as malta lour 
yours youngor All coverage l)rovldod by comp&nl0$ rotod 
"A Excellenl'' by A,M Seal Co. 

For o wrlhen quo1nUon ond policy doscrlptlo~ 1ont1 
your tllllo of birth anti 11mounl or cove,age dealrod to 

COOK & ASSOCIATES 
2970 COTTAGE HILL ROAD • SUITE 201 

MOB II.E, ALABAMA 36606 
(205) 476-1737 
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Building Alabama's Courthouses 

The following begins a history of 
AJabama's county courth ouses- their 
or igins and som1i of the people who 
co ntr ibut ~d t() their growth. Tl,e 
A labillrla Lawyer planS to run one coun• 
ty's story In each Issue of the magazine. 
If you have any photographs of early or 
present courth ouses, please forward 
them to: 

Samuel A. Rumore, Jr. 
Mlglio,,lco & Rumo~ 

1007 Colonial Bank Bulldfng 
Birmingham, Alabama 35203· 4054 

Jackson County 
Jackson County \,\las created Decem· 

ber 13, 1819, one day before Alabama 
achieved statehood. It is located in the 
northeast corner of the state, and borders 
both Tennessee and Georgia. The vast 
majority of early settlers came from lhl.!se 
stares, as woll as from the Carolinas and 
Virginia. The Alabama Legislature namoo 
tho county for General And row Jacks0n, 
hero of Horseshoe Bend, who had al· 
most as many ties to Alnbama as he had 
to Tennessee. This first legislature was 
assembled in Huntsville, r1nd It chose to 
honor Jackson who was visiting the town 
at tha1 time. He w.is engaged In horse 
racing, a popular sport of the day, at the 
Old Green Bottom Race Track. 

The legislature of 1819 designated 
Sauta Cave as the temporary scat of 
justice of Jackson County. The cm,nty 
courl was given pc,wer to select any other 
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location it deemed to be more expedient. 
Little Is known of the first courthouse ex· 
cept that It was four miles south of Lar
kinsvi I le, and built of legs. 

On Dl!cen'lber 13, 1821, tha Alabama 
Legl~lature created Decatur County from 
land taken out of Madi~on and Jackson 
counties. The slgnlncant point for this ac
tion was that Sauta was located on the 
borderline of the new county, If not, in 
fact, placed In Decatur County. There
fore, the town of Bellefonte wa~ seleCtt!d 
;is the second temporary county seat o( 
Jackson Courity. 

As a footnote of history, Decatur is 
sometimes called the "lo~t County of 
Alabama!' It was abolishe(l December 
28, 1825, and its territory was redivided 
between MadisQn and Jacki;qn counties. 
The county seat of the former Detatur 
county, Woodvllle, b locatt1d today In 
Jackson County. 

Although aellefonre on the Tennessee 
Ri~r was selected as the second tem
porary ~eat of Justice In 1822, a ptm l'ld
ner,L site remained unresolved for six 
years. FinallYi Dr. George Washington 
Higgins and Stephen Carter donated 
land at Bellefonte for o counhouse 
building. It was bui lt in 1828 of local· 
ly-made brick. 

In 1846 the courthouse in Bellefonte 
suffered fire damage, probably from a 
fireplace or chimney fire. I iowewr; the 
buildi ng was not lost, and continued to 
serve Lhe county. By 1859 tho building 
was In great need of repair, and the 
legislature passed an act calling (or an 
election In Moy 1860 to determine 

whether the courthouse should be 
moved. If the vote was for removal, the 
act coiled for o second election in August 
1860 to determine a suitable site. 

In the first election, the people of 
Jackson County voted for removal. In Lho 
~e{:onc;l election, four town~ made an ef
fort to obtain the courthouse-Stevenson, 
Larkinsvllle, Scottsboro and Hollywood. 
StQ\lenson won the clcctlon, but all plans 
(or romoval fro11) Bellefonte were post• 
poned duo to the War Between the 
States. During the war, the Bellefonte 
Courthouse was burned by Federal 
troops. 

Scottsboro at this time was smaller 
thiln either Stevenson or Larklnsvillo1 but 
Its (ounder, Rober1 Thomas Scott, was .:in 
entorprlslng visionary. He had served In 
the state legislature on nve occasions, He 
acquired considerable property, and later 
a Uoln depot was constructed beside his 
lands. Though he died in 1863, Sc:o1t's 
heirs pursued his goals and continued 
the politic.i i Influence of the fa,11lly 
pa(riarch. 

Through the Influence of Scottsboro 
State Sonator Charles O. Whitney, the 
legislature passed an act October 3, 
1863, allowing the Jackson County Com· 
mission to choose the county seal. The 
resolution 11lso provided that the site 
selected must be on the Memphi~ and 
Charleston Railroad and within eight 
ml les of the center of the county. By this 
tactic, the 1860 election, In which 
Stevenson was ch·osen, became void. 
And, with the added restrictions, Steven
son and Larklnsville now were ineligible 
sites. 
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On S11turday, September 5, 1868, the 
county commission met at Bellefonte. 
On the ~ubjPC1 or relo01ling the court· 
house, Scottsboro received three votc1, 
::ind Cowan Springs one vote. On No· 
vcnibcr 13, 1068, the county records 
were removed to Scoltsboro ilnd the sis· 
nl(lc.incc of the town now was secured. 

An advertisement for bids on the new 
courthouse was publlshed In J,muary 
1869. The courthouse was to be SO feet 
and 8 Inch~ ~quilre, made or brick and 
pallerned after tl'\e limestone County 
Courthou,('. John D. Boren of Stevenson, 
Alobama, won the contract for $24,500. 

Tho now courthouse was ready for use 
In Aprll 1871. 11 wab reputed to be the 
nnost building In the county. Unfort1.1n· 
ntcly, It burned Ir~ February 1879. The 
county decided to rebuil d the ~tructure 
U$lng the orlglnill walls. By November 
1879, it wa\ reported that the courthou~e 
once In ,bh<'~ had returned to Its former 
glory. fhls building continued 10 serve 
the county until 1912. 

As cMly c1s 1909 thtm,! was talk of the 
need (or J new courthouse. In 1912 the 
w11lls of the exlsrlng building were con-

The Alabama lawyer 

Jackson County Courthouse 

domned, and the county commission 
contracted to build a new courthouse. 

The cllltC?n~ of Ste\<enson and Bridge
port, In the northeastern p/111 o( the coun
ty, voe.illy opposed the conmuctlon or 
o new courthouse unless the people 
voted on where It should be built. They 
(lied an action In chancery court seek
Ing to cancel the contract. Thib suit was 
t.ll~missed, and the p<c~cnt courthouse 
WJS built in 1912 for approximntE'ly 
$44,000. It was thb courthouse that 

became famous worldwide In 1931, due 
to the firsr "Scou~boro Boys" trial. 

The courthouse in Scottsboro was ex
tansively ranov,1ted 11nd enlr1rged with 
the addition of lhc side wings In 1954. 
These improvements cost $350,000. A 
second slgnlficam courthouse addition 
was completed In 1966 at a cost of near· 
ly $1,000,000. 

A history of the Mildlson County 
Courthouse will appear ln the January 
Issue o( The Alabam;i Lawyer. • 

Samu<.'I A. Rumore, Jr., Is a Rrt1duate of 
1/lc University of Notre D1.1mc and the 
University of Alabama School of ww. / lo 
served as foundins chairman of the 
Alabama State Bar's Family l.Dw Sectron 
and Is in practice in Blrmln9h.1m with 
tlw firm of Mi8lion/co & Rumore. 
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Alabama State Bar 
BOARD OF BAR COMMISSIONERS' 

ACTIONS 
July 15, 1987, Mobile, Alabama 
Presenl: Commissioners Jackson, 

Hamner, Crownover, Owens, love, Cole
man, Watson, Edwards, Lloyd, T. Cole
man, Bland, Davis, James, Hlsglnboth· 
,11T1, !>-Ii II, Cassi!dy, Lott, Hol rnes, Engel, 
Cook, Seale, Marlin, Head, Bowles, aax
ley, Garrett, Albritton, l<oyer, Gosa, Vin
son, Brassell, C. Hare, Chason, rlereford, 
Knight, Matthews, Bouldin, Molton, 
White, Adams, Proctor, Alexander; Presl· 
dent Scruggs; President-elect Horris; past 
President North; YLS President 81.ick; 
Executive Director Hamner; Assistant 
General Counsel Jackson; Assistil11l F.xe
c:LHive Director Pike. 

Absent: Commls~lon~~ Turner, Thorn
ton, Reeves, F. I larl!, DIiiard, Laird, GI ii , 
Manl<:iy, Rowl!, Wood and Jo,ms. 

ThC! board: 
- amended the minutes or the Com

mh~ion'b May ts, 1907, mcotlng, 
correcting the wording of R~rlc 1.S(el 
of the Model Rule~ o( Professional 
Conduct, ~nd approved the min
utes, a~ amondcdi 

- welcomed new member) present; 
- administered (our private repri-

mands and two public censures; 
- heard the president appoint Com

missioner Proctor chairman o( the 
Discipl inary Commission for 
Garrett and C. Hare; 

- lword the l)rcsidcnl ,ippoint Com
missioner Proclor chJlrmDrl or the 
Discip linary Commission for 
1907-80 and elected Commissioners 
C. i larc und Adam& to ~urvc a8 tht• 
Othur two n1ombers o( the com
rnlsslor1; 

- ulected s<JWn of thii bar's eight mC!m· 
bers on the Board o( DI rectors o( the 
l.egnl Service, Corpol'lltlon of Alli • 
bama, Inc., and postponed election 
or a southoas1 Alabama reprosonla
tivc ponding Cornmbslonrr Baxl(ly') 
r.onsultatlon wilh the Houston 
County Bar; 

- received tho ropon o( tho Ethics Edu
cutlori Committee thdt ethics educa• 
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tlon ~hould be a part of any disci
pline Imposed, ,my .itlornuy apply
ing for reinstatement should he re
quired to pass the ethics portion of 
lho bur examination prior to rein· 
st;itement, one ,,ddltional hour of 
continuing legal education specif· 
lc:ally devoted to ethics should be 
required or t11l rnomberi. of 1he Ala
bamn Stnte R(lr ,wt money ~hould 
be set aside (or production 01 ,1C• 
quisition o( an e1hlcs educnuo,, 
videotape or t.ipcs; 

- voted to rotlfy tlw rf'co111flw11rl,1tlon 
o( the executive committee to the 
supreme court that Rule O(b)(2J or 
the Rules of Disciplinary En(orct.'
me11t bo orno11dcd to provide that 
where a grievance committee hns 
not ~ubmltted its report o( an In· 
vo~tlf:!Jtlon lo tho Disdplinary Com
mission within one yea,· rrom tho 
date the complaim w.,s received or 
the Investigation was commenced, 
whichovor is cmllcr, thll commis~ion 
shRII notify the 11rlewncc commit· 
tee 10 submit lrs report wiihln 30 
days, and i( the report has not been 
received within JO day&, the com
mission ,nay order the invcstl1.111tlon 
to be taken ave, by the general 
counsel; 

- rotlficd 1ho action o{ the executive 
committee oprrovlng merger of tho 
Committee on l.egol Services 10 1hr 
Elderly and the Task Force on Legnl 
Scrvicl!& lo thl! Poor; 

- ratified the ..ictlon of the l!l<ecu1ive 
cornmltlee disapproving the bar's 
participation in an adverlisement 
seeking to Jllrt1cl business lo 1hc 
~tate of Alnbnmn In the wake of ton 
reform; 

- l'lcctcd MIiton C. Davis, Dcbomh J. 
Long ond Roy J. Cr;iwford .:is bar 
examiners: 

- approved , uhMitulion o( a West ln
dles/Panamo Cn11~I lour for tho pre
vloUbly scheduled Virgin lslnnds 
cruise, ,1s p .. ,rt o( the bar's approved 
trnvel program for 1906; 

- received th!! (lnanclal report for the 
three qu,irtel'!. undlng June JO, 1987, 

wit 11 expenses tOt,111 ltig $T.c?O,JS2 to 
dme and revenue exceeding e><• 
penses by '!i134A18; 

- rcco1wd ,1 ropori an .i bill pondlnH 
ln the Alabamfl Leglslalurc provlcJ• 
Ing for reversion tp th!:' $tate's gen
eral fund o( money which hi~torical
ly hos rcm1.1inud In tl,c b.ir trust 
fund; 

- adopted n resolution memorlalizlng 
past President Alto V. Loo, Ill; 

- lic11rd lho prc}idcnt's rOflOrl that tho 
su,>wmc court hnd Issued orders 
dated MRy .9, 1907, approving estab
lishment o( a Clienr Security Fund 
and Interest on t.nwyer rrust Ac· 
count~ progr,1m; 

- accepted the retirement o( Ceneral 
Counsel William 11. Morrow, Jr., e(
fcetl\/C October 1, 1967, und au· 
thorlzed part-time ernploymenl of 
Hol ly L. Wiseman as assistant gen
eral counsel, under the terms of a 
personal survlccs c:ontrJct; 

- deslgr,oted Regh1,1ld T. 11~rnner Oct· 
Ing general counsel. 

July 181 1987, Mobile, Alabama 
Present: Commissioners Jackson. 

Hamner, Crownover, Owens, Love, A. 
Coleman, Watson, Edwards, Lloyd, r. 
Coleman, Bland, Higginbotham, Hill, 
Cassady, Loll, 11olmos, Engel, laird, 
Crook, Martin, Head, Bowlos, Gorrell, 
Albritton, Royc_r, Rowe, Vinson, Brassell, 
C. liare , Chason, Hereford, Knight, Mat· 
thews, Melton, Adams, Proctor, A lexan· 
der; President Harris; past President 
Scruggs; President-elect Huckaby; YLS 
President Mixon; Executive Director 
I lamner; Assistant General Counsel Jack
SOni and A~~l~tant ExQcu1lw Dlroctor 
Pike. 

Absent; Commissioners Tumer, Thorn· 
ton, Reeves, F. Hare, Dil lard, Davis, 
James, GIii, Seale, Manley, Boxley, Gosa, 
Wood, Jones, Bouldin, White. 

The board: 
- accepted 1he reslgnntlcm or W.N. 

Watson, commissioner from lhe 
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Ninth Judici,11 Cirouh, and elected 
Wllll.im 0. Scrug11,, Jr., a~ his 
replacement; 

- wcelved the repon o( the nominat
ing commhtt't' and C'l(!rn:tl the fol
lowing: Oliver P. Hrnd, vice pre~1. 
den1; Reginald T. 1 lamner, secretary; 
Phillip Adams, franc::ls 11!11'1!, I tarold 
Alhrltton, eJ<11cutivo t·ornmlttee; 
Phillip Adams, Lynn Jackson, David 
Knight, Wade Baxley, W.iyne Love, 
Broox Holme..'!,, ):)mi.~ Scale, Mason 
0,1vb, Cf'orge RoyN, MCLE 
Commission; dl~ciplinary board 
members: 

P,mul I-C ommissioners Cole
lllu l\ Jockson ,mu Davis 

P,1nel II-Co 111mi5~lonc,r CIII 
Panel 111-Co mml~~loners HIii , 

Thornton a'ld Gosu 
Panel IV-Commls~ioners Knight 

nnd Rowe 
Panel V-Comml~~ione" Mnnley, 

I Oil, Crook and Mellon 

September 25, 1987, Montgomery, 
Alabama 
Present: Commis~loners Jackson, 

Ren~. t-lamnl!r, Crownover, Owens, 
Love, Scruggs, Edwards, Lloyd, T. Cole
man, Dillard, Bland, D,ivi~, J,1mes, His· 
ginbotham, HIii, Lott, Holh1es, E,ngel, 
GIii, Crook, Seale, Head, Bowles, 0i)X· 
Icy, Cnrrett, Royer, Rowo, Vinson, C. 
Hore, Cha~on, Wood, Jones, Me lton, 
Whlto, Adams, Proctor; President Harris: 
YLS Prc!tld1mt Mixon; F.xccutlve Director 
Hamner; Assistant Executivt> Director 
Pike; Local Bar Activities and Services 
Committee chairman rom King, Jr.; In· 
suroncc Programs Commit tee chairmon 
I lenry Henzel. 

Absent: Commissioners Turner, rhom
ton, A. Coleman, F. Hore, Cassady, Laird, 
Martin, Manley. Albritton, G~, Bra~sell, 
Hereford, Knight, Miltthcws, Bouldin , 
Alexander. 

The board: 
,1pprtM'<:I minutes of 1he July 15 and 
July 16, 1967, b()cird meetings and 
approved, a, nnwndccl, minutes of 
the July 18, 1987, annunl bu~lncs, 
tnt'Ctinl!i 

- 11d111lnl~tt:rcd n~ private repri
mands; 

- received an lnfom,atlon,11 rcpon on 
., for-profit lawyer referral service 
ond, becllui.e sut.h .i ~crvlco I!, not 
pcrmltlcd under c.ur,ont rules, re• 
(erred the matter to the• Dl~c:lpllnary 
Comml\slon; 

- elected Houston County OM mem
ber Scon Hedeen o,. the eighth Ala
bJma Stau? Bar member or the Lcg.11 
Service, Curpor,Jtlon Board o( 
Directors; 

·1 he AilJbama l.awycr 

- received a repon from the l.ocol Bor 
Activities and Servic~ Commln~. 
Tom King, Jr., chairman, updallng 
the board on the HBuddy Prugram;' 
now known as "lawyeN Helping 
I nwyors/' .ind offons 10 Improve 
c<>rmnunlcotion between tho state 
bar and local bM~; 
approved the expenditure o( $1,000 
ror nn oubldc c,v.iluatlon o( the bar 
ex.1mln,ltlon, to bi' conduc.tcd by 
Auburn Unlverslly; 

- received a repor1 of the actlvltle\ of 
lhl'..' lnsuranco Programs Committee 
hy cholrrnM Ht>llf'Y Hl•ni:111 nnd au-
1horb:ed the e><~ndltlH'1 or $5,000 
lo updale the ~ar-o ld SLIMY on 
111C'mbors' wllllnNnus, to p.,niclp;ite 
In the c,,pllilllzotlon of n cnptlvu µro
fessional lloblllty lnrnr,rnce 
company; 
1t·C<'iVL-d an upcatl' on IOLTA ac
tlvili.X by Alnb.11,,1 L,lW I ound,1tlon 
vice chairman Chorlcs H;ur; Of}
provcd the recommendation 1hn1 
th!! IOLiA T.uJk Force bu maclo a 
s1.1nct1t,g con1ml!1rr or 1hc b.ir; au
thorized the pre1lde111 w 11ego1latc 
with the foundation to hire an Ala
h,lm,1 St..itc Bar em1>loycc to serve 
,u 11~ CXec\JIIIIC director. under con
tract wllh the found~tlo11; 

- WilS informed by the president that 
m,my o( the 95 inma1c~ on death 
raw h,W(I no leg.ii coun,cl il\~l11nc<l 
and a task force Is being ,1ppolnted 
to rccomm!!nd ,1ttloo& tho har 
~hould toke In 1hl~ 11,,,ttor: 

- heard the secre1111y's rc.>pon th:11 lw 
cxomination results wore malled 
St:1)tembcr 2s, 1967, 1111d thJt 65 
percent of the 369 cx.11ntnet>1 were 
cenllled to the supreme coun for 
.idmts~lon lo the bar; 

- ..idopted resolutions memorloflLlng 
Mobile B.ir member, O,,nlrl W. 
Molloy, E. Graham Gibbon$ and 
GllUl'80 E, Stono; 

- .1pprovod a ~al,1ry l11cru,1su for .i $taff 
member who ha( taken on new 
responsibilities: 

- .iuthorlzed the executl\.C director to 
t'ntcr Into t;OnlrJCb w,1h on .iirlinc 
,1nd hotel for the hat', midYC"or 
meeting and comp.1r.11lvc law wmi• 
nar, to be conducted In Acapulco, 
Mcxltoi 

- w.u Informed thm the ,opor1 of tho 
Alabama Examiners o( Ac,0 11111~ for 
n~e.11 yc;irs 1984-85 and 1965-86 
h,1d been received ~nd coplus 
would be forw;irded to board 
members. 

Introduce 
Your Clients 

to a 
Valuable Service. 
Refer rhcm ro Business Valuation Services 10 1· c.:xpcLt deter• 
rnination of fuir mnrkcr v:iluc of' busincssc:s, and linnncinl 
:innlysis and consult.icion in cases of: 

0 F.state pLmnjng D Bank.niJ?tcy 
0 Ertatc scrtlcmcnt proceedings 
D Marital dissolutions D Mergers or acquisitions 
n Recapitalizatio ns O Bt.1y-scll agreements 
0 Employee stock D Dissident stoc kholder 

ownership plans suits 
Contncr Dr. John H. Davis, m 

4 Office Pn.rkCirclc • Suite 304 • Binningh :un, Alabama 35223 
P.O. Box 7633 A • Binningham , Alabama 35253 

(205) 870. 1026 
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cle opportunities 

15-19 
PROSECUTION OF A VIOLENT CRIME 
The Montdconu 1 Nt!W Orle,111~ 
Natlonal Col lcRe of District AttornpY~ 
(713) 749-1571 

16-17 
SECTION 1983 CIVIL RIGlfTS UTICA· 

TION ANO ATTORNEY'S FEES 
The Biltmore, Lo~ Angeles 
Prc1ctlslng ww ln\lltute 
Credits: 13.2 Cost: $250 
(212) 765-5700 

16-19 
FUNDAMENTALS OF GOVERNMENT 

CONTRACTING 
Sheraton Na1ional/Arllng1011, 

Washington, D.C. 
FedetJI Publication~, ll"lc. 
Credits: 27.3 Cost: $850 
(202) 337-7000 

17 tuesday 

BLUE SKY LAWS 
Georgia State University Urban l ife 

Center, Ad,mtll 
Continuing Legal Education SJtelffte 

Nor work 
Credits: 6.6 Cost: $155 
(217) 525-0744 

18 wednesday 

FEDERAL ESTATE ANO GIFT TAXATION 
AND ESTATE PLANNING 

Joo Whuolor State !«!sort, Rogorsvl I le 
University of North Al.ibamJ 
Credits: 7.8 Cost: $145 
(205) 760-4289 

19 thursday 

DAMAGES 
Civic Center, B1rr111nghd111 
Alabam11 Bar Institute for CLr 
Crtidlts: 6.8 Co~t: $85 
(205) 346-6230 

CIVIL PROCEDURE 
Sheraton, D0th.1n 
Alaharna ~ar ln5lllute for CLE 
Crodlts: 6.3 Co~t $85 
(:.!05) 348-6230 

GENERATION SKIPPING, PLANNING 
ANO DRAFTING 

Law Ccmtcr, luscaloosa 
hiltclllte program) 

Al,,hama Bilr Institute for C Lr 
Credits: 4.6 Cost $115 
(800) 253-6397 

BUSINESS TORTS 
Ramada Civic Center Plaza, 8irmit1gh,1m 
CumbQrland ln~dtuUl for CLE 
Credit): 6.6 Co!>I. $90 
(205) 870-2865 

19-20 
rEDERAL TAX CLINIC 
P,lUI BeM Bryant Center, TLscJloo~ 
Crecfits: 15.3 
(205) 348-6222 

PERSONNEL LAW 
Twmrt> GMclvn Inn, A1lc1r1t.i 
W..ikt1 Fort·~! Univor)lty School 01 Law 
Cred1hr 12.0 Cost: $150 
(919) 7G 1 5•130 

20 friday 

DAMAGES 
Civic C e111t•r, Mon1go111ury 
Al,1b,inu Bar ln~tltut~ (or Cl C 
Credits: b.8 Cost: $85 
(.!OS) J.18 b.230 

CIVIL PROCEDURE 
I loliday Inn, Shefftelrl 
Al,1l>am,, 8Jr ltt\tltutt• for Cl E 
Cr~II~: Ed C'o~t: $85 
(205) '34fl 6230 

CIVIL LITIGATION AND TORT 
REFORM 

I luntwllh· 
Al.ih,111111 Trl,11 t .. iwytm, Association 
(' ,edits: SA 
(205) 2&2 4974 

CRIMINAL FEDERAL TRIAL PRACTICE 
Bl r111 I 11gh,1111 
Hlnnlngh,1111 R:11 A~soclatfon 
CrNllt~: ~.2 Cost: $25 
(WS) 251-!lOOh 

BUSINESS TORTS 
Shor<11on Riwrfront. Montgomery 
Cumbt'tl,1nd lnstilulc for CLE 
Ctl'tllts: u.6 Co!it' $90 
(205) 870•28b5 

CRIMINAL DEFENSE 
R<.1rn,1cl,1 Re11.iiss,111ce, Jilrk~on 
Uniw,r,iry c1f MIM,isslpp1 Cer.ter for Con-

tinuing I 1•g.1I Lducc1tlon 
CtL'<lil~; 7.2 Cow $110 
(601) 982 6590 
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3 thursday 

BANKRUPTCY 
Civic.: Cl'ntPr, lllnnl11ghan, 
Cr<.,tflls: 6,g Co~t; $95 
Alnbnn,,1 Ba, ln~lltu~u for CL!= 
(205) 148-62.30 

BANKING LAW AND PRACTICE 
I aw Cente,, ru~caloosa 

{»11ellitl' progr,,ml 
AlabJm,l B,11 ln~titute for CLE 
Crt.'<lh~: ,1.& Cost· $125 
(000) l53-6J97 

3-4 
FEDERAL TAX INSTITUTE 
Opryl,1nc.l I lotol, Nahhvlll~ 
Tenhtmrt' Foder.ii Tax Institute 
Credits: 15.0 Cost: $425 
(615) 822-Sb62 

4 friday 

ESfAlE PLANNING 
Ht1tburr Cunl!!r, ll lrmlnsh11m 
Alnbom.1 Ba, Institute for Ct E 
Cr~dlts: 6.6 Cosr: $95 
(205) J413-62.:IO 

TRIAL PRACTICE UPDATE 
The M,,dlson Montgomery 
AlabamJ rri .. l L.W.'Vt'l"I Association 
CrL-<lib: 6.3 
(205) 262· 1974 

WINNING JURY TRIALS 
Coilscur11 Ra,m,dil, J.ickson 
Univt•!'lty c,r Mls~l~stppl Center for 

ContlnulnR Legal Edu1,;alio11 
Credits: 7.l Cost: $110 
(601) 982·6S9o 

4-5 
BANKRUPTCY LAW AND PRACTICE 
lr;uiewlnds1 St. Petersburg 
Stetson University School of Law 
CrcdltS: 14.0 Cost: USO 
(813) 343-1214 

10 thursday 

TRIAL ADVOCACY: WINNING AT 
TRIAL 

Civic Centtir, Birmingham 
Cwdlts: 7.4 Cost: $95 
Alabama Bar tn~lltute for CLF 
(205) 348-6230 

EMPLOYEE BENEFITS IN CORPORATE 
TRANSACTIONS 

l.Jw Center, Thscaloo,a 
(satelli te program) 

Alabama Bar Institute for CLC 
Credits: 4.6 Cost: $125 
(800) 253.53g7 

11 friday 

TRIAL ADVOCACY: WINNING AT 
TRIAL 

Civic Center, Montgomery 
Al,1bama Bar Institute for CLli 
Crt-dlts: 7.4 Cost: $95 
(205) 348-6230 

PROOF OF DAMAGES AFTER TORT 
Rl:FORM 

Radbs<>n Adn,lral Semmes, Mobllt• 
Alobama Trial Lawyer~ Asboclatlon 
Credits: 3A 
(205) 262-4974 

14-15 
FINANCE ANO ACCOUNTING FOR 

LAWYERS 
w,,shlngton, D.C. 
Southern Mothodist University School of 

l~u~iness 
Credit~: 10.0 Cost: $.175 
(214) 692-3336 

16 wednesday 
CIVIL PROCEDURE (video ~play) 
Law Center, '11.Jscnloosil 
Alabama Bar lnMhute for Cl l 
Credits: 6.3 co~t: $65 
(205) 348-623() 

17 thursday 

NEGOTIATION ANO SETTLEMENT 
Rlvcrvlow Pla,a I lotijl1 Moblle 
Alahama 6:ir Institute• for CLE 
Credits: 7.5 Cost: $95 
(205) 348-6230 

18 friday 

NEGOTIATION AND SETTLEMENT 
Harber1 Center, Birnilnghnm 
Alabama Bar ln~rltutt• for CL!! 
Credits: 7.5 Cost: $95 
(205) 348·6230 

ADMIRALTY LAW FOR NON-
ADMIRALTY LAWYERS 

Mob lie 
M<>bile Bar A~~ociation 
Credits: 3.0 Cost: $25 
(205) 433-9790 

THE BEST OF CLE 
Coliseum ltimncl,1 J,1eksfln 
University of Mississippi Center (or 

Continuing Logc1I Cducallo11 
Credits: 7.2 Cost: $110 
(601) 982-6.590 

19-20 
HOW TO READ AND EffECTIVELY 

USE MEDICAL RECORDS 
C.tesar'~ Palace I lotel, I J$ \/c>gos 
Medi-Legal hhtltute 
Credits: 11.0 Co!tl: $425 
(818) 995-7189 
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Bar Briefs 

CORRECTION: In the September issue 
of ThiJ Al.ibama lawyer, undPr the sec
tion entitled "Bor Commissioners 
elected;' the biogrnphlcol sketch of 
George M. Higglnbothom conmlned an 
error. Hi~ office address should haw 
been listed a~ 11B1!s\emer," not Bir
mingham, Alabama. The cdltort. regret 
any Inconvenience thb cc1u~cd. 

SO-year members honored 
The 17th Judicial Circuit Bar Associa

tion (Sumter. Greene and Marengo coun
tle~) recently pa~sed two resolution!> 
honoring Joe C. Camp and Dav,d M. 
I foll. Both Camp and Hall have pracllccd 
l.iw at least 50 year~ each. 

Camp ms born In G.:idsdC'n and at
wndcd high school and college In 
Alabama, graduaUng from the Unlversi• 
ty of Alabama School of L.1w In 1937. He 
has pr.icticcd In Man!nKo County since 
then. 

Camp served for m,my ~al'\ a\ Maren
go County District Attom<.,y ,md devoted 
sp,m.• llme to serving JS ch.ilrman of the 
Marengo County DcmocrJtfc Executive 
Committee. 

He still p,actices in Linden. 
Hall, a native of Moundville, grew up 

In Eutaw, Al11b11m111 and 1.!racluatc..ocl In 
1936 from the Uni~rshy of Alabama 
School or Law. 

I lo thtm began practicing In Domop
olb and c:ontlnu<Jd there umll ho Joined 
the Army 1r, 1941. l·tc rcilrnd from the Ar· 
my In 1946 at 1he rank of colonel and 
returned to the practlce o( law. 

Hall has served both In the Alabama 
House of Representatives and the Senate. 

He retired frorn the pnu-tlct• o( law 
Sr,ptomber 30, 1906. 

Seven Alabamian s added to Acad
emy of Honor 

Judg~ CJ, Coley of Al<'xnnder City, 
~ccrcwry o( the Alabama Academy of 
Honor, announced 1h,11 seven Alabam
ians were lndvctec:l i,110 tlw i'lcademy 
August 17, 19871 in ceremonies in 
Montt,lornery. 

t:lccted by c:urmn1 mt.m1bcr~. the seven 
new lnducwes arc Thomas A. Bartlett; J. 
Clilude Bt.!nnett; Edward M. Friend, Jr.; 
Guy I !uni; Joseph Lamar Lanier, Jr.; James 
C. Loe, Jr.; and Ernes1 G. Wil liams. 

0,11tlo111 i:t nallw of Salo,111 Oregon, for
merly was president of the American 

Unlver.;lty In ca1ro, Egypt, and Colgate 
Univel'iity. From 1977 to 1982, he served 
.1~ preldont of tho As!.oclo:1tlon or Ameri
can Unl~rsltles. He prcscnrly Is char1eel
lor o( the University of Al,,bamo System. 

Bonrieu, a native or Bil'rningham, is 
profe~sor nnd chalrmnn of the DPpart
rnrnt of Medicine at the UniV(!rsity of 
Alabama al Birmingham. I le Ii. <.-dltor-ln
chlc( of the Amerlcdn Journal of 
Medicine. 

Frlond, .i native of Olrrnlngh.im, I~ a 
Brlgocllcr General, USAR (rcll red). I-le Is 
a prnctlclr,g attorney and partner In the 
law nrm of Slroce, Permuu, Friend, Fried· 
man, Held and Apolinsky in Blrming• 
'1am. 

I lunt, a native of Holly Pond, is gover
nor of Alabama. 

Lanier, a native of Lanen, b chairman 
and chief executive officer of Wost Point 
Pcpµorelf Corporation. 

Lee, a nntive o( Blrmlnglwn, Is chair• 
man .:ind chief execurl-..e ornccr of Buf
falo Rock Company. 

Williams, a native of Macon, Mississip
pi, Is rh,,irman and cliie( executive of. 
Ocer of Affili1-1ted Paper Companies, Inc. 
I IC formerly was executive vice pro~ident 
of Gulf SLatei. Papt!r Col'poratlon. He has 
bt!e11 .1 tru~u.w of the Unl~r!>lty of Ala
bama for 30 ~ar... 

Torbert clected to head natio n's 
chie f just ices 

/\1.ibama Chief Justice C.C. Torbert, Jr., 
bec,rnie president o( the Notlon;il Con
fercnco o( Chief Justices August 2 at the 
conforence's onnuol meeting In Rapid 
City, South Dakota. 

Torbert 

Torbert movci. ro the presi
dency from the po~ltlon of 
president-elect. As president 
of the conforencc, he olso be
came chalrm.1n of the board 
or tho NoHonol Center for 
State CourtS, the orgonl1ation 
providing suppo1 t1 rese11rc:h 
and educalional sNvicCJ. for 
court~ in the 50 ~latC?s and 
the U.S. territorioi.. 

S1.1ndlnB, /cf1 to right: Burtlctt; /iunt; Judge John P.ittcrson, who serves 
as rlliJirmon of tne uc.idcmy and was D 1969 mducwc; Lanier; ~C.Jtcd: 
Bennett; Lee; Williams; Frfcnd 
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Torbert has served as chic( Justice In 
AIRbama for the pa~t ton-and-o-h.1lf years 
,,frcr service In both the Senate and 
1 lou~c of Representatives of the state 
legislature. 

Torbert ~ucceeds Chic( Judge Robert 
C Murphy of Maryland as president. 

- Administrative Office of Courts 

Nov~mbcr 1987 



Recent Decision s of the 
Supreme Court of Alabama
Civil 

Damages ... 
recovery for permancot injur y 
normally not allowed where ex· 
pert medical evidence positively 
refutes claim 
Jones v. Fortner, 21 ABR 2934 (May 

I, 1987)-Fortner sued Jones, alloging 
Injury 10 hi6 neck, bac~ ,ind ~houldcr. 
Ovor defondan11s objec1lon, chc court 
lnhlructed the Jury on recovery or 
damag~ for pt-rmanenl Injury. Plain
t I(( wstlfled that hn had experienced 
scwre neck p.iin hlnCl' 1he ;icddenl 
and was still In pain. The c,nly expert 
medical evidence offeroo wa~ that of 
on orthoped c SU11iC011 who treated 
plaintiff after the Jccldcnt; the doc1or 
de~rrlbed plalntiWs Injury ..is a cervi
cal ~train and teGtl ned he did not foci 
plaintiff had any perm,inent Injury. 
The defendant mlsed hi~ objection 
.igoin on motion for nl'W trial . The 
motion wa~ denied ,ind defendant ap
peals. The supreme c.our1 rC?Yersecl. 

The supreme court rccogniwd that 
1hl~ precise question ha~ not been ad
dre!>secl by Alabama .ippcllacc cour1~. 
The court. noted thill 1,l,1lntlrf's Injuries 
were not obviou<,, ,ind, 1herefore, ex• 
J)('rt evidence was required to prove 
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Recent 
Decisions 

whether the injury w.1~ perm,1nent. 
I he testimony of the mPd1ci1I e)(pert 
wa~ that the injury was not 
permanent. 

When the testimony concerns mat• 
ten, beyond thB rvalm of the Jury's 
knowledge, the Jury Is bound by the 
te~tlrnony of the export If II ls uncon
tr.icllcted and pertain~ to ~ul,jccb for 
experts alone. The supreme court also 
noted a distinction between future 
pJln and suffering, anrl permanent In• 
Jury. Generally, it is not necessary that 
an Injury be permanen1 In order for 
o p lalntlf( 10 recover for future pain 
Jnd ~urrerlng. 
Evidence ... 

spousal wiretapping subject to 
federal wiretapping statute 

Jdtn M. MIi/ing, 
Jr .• i\ ,1 m<'mber of 
the• firm of I Ill/, 
I/Ill , Carwr, Frdn
co, Colt• ,!J, Bio.ck In 
Momgc,mery. /-le 

I, J Wnduate of !.ipr/ng I /Ill Co/l<'Se 
,wd tilt' Unlw:m,ity of Al..ili.un.:i School 
of Law. MIi/mg covor> the c,v// portion 
of 1h,• clf'Ci,ioM 

by John M. MIiiing, Jr., 
Jnd David 8. Byrne, Jr. 

Ex p.irte: WIima M. O'D,inlel (RE: 
O'D,1mel v. O'DdmelJ, 21 ABR 1450 
(June 12. 1987)- The ~uprcme court 
granted c.crtlor,irl to determine whcth· 
er the triol court erred In excluding 
from evidence re-recorded tapes of 
telephonP conversiHions bcitweN1 the 
husband and his alleged p.1r.imour. 
The wife recorded all telephone con• 
vcrsation\ that occurred on 1he busi• 
nc~~ lclcphone at the panie~· real 
ostt1lc office. She th1m r('-mcorded 
conver5Jtlon~ bctwcC!n th<! hu~band 
and his nllesc.'Cl paramoUt, cJclcUng all 
business conversations. Shu ~ought to 
.idmlt these l,lpes Into cvldonc.c In tho 
p.1rtl~ cli"1)rce case. The huc;band ob
jected on the basis of 1he Best Evi
dence Rule. state and feder,11 

D,Md 8. Byrnr. Jr., 
if, J grJdu,1tc uf thl' 
Uni\ er~1ty of Ala 
hilma, whew he 
rece,vt•ti hmh hi, 
und11rwJc/1 hlll' ;incl 

l.iw clcgrcc,. He Is .1 111c•111b1·r of thr 
MontgomPry firm ol Roblsc>n & 811lsw 
,1nd covers thr crlmin.11 portion of the 
dt·chlom. 
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wiretapping statutes and lack of a prop
er foundation. The trial court sustained 
the objection without stating the ground. 

The court of dvl I apµoals stated that 
the ground of the Bost Evidence Rule was 
sufficient. The supreme court disagreed. 
However, the court concluded that the 
lopes were properly excluded under the 
federal wi retapplng ~tatute which ex
dudes tape recordings unless the In
dividua l offering the tapes Is a pa,1y lo 
the conversation or has tho prior consent 
of a party to the conversation. 

Insurance ... 
guest passenger may not recover 
und er both liability and UM cov· 
crages of host driver's policy when 
negligence of host caused accident 
Sullivan v. Stale Farm Mutual, 21 ABR 

4251 (August 14. 1987)- Sullivan was a 
p11ssenger In an atHomobile involved in 
a one--vehicle accident. 

The c;ir was owned by Jones and dri
ven by Jones' ~on. Sull ivan was s<Ulous
ly Injured and damages exceroed the lia
bility limits. Stam Farm Issued a policy 
to Jones providing both liabi li ty and un· 
dC!rlnsurcd/ur~ln$ured motorist coverage 
(UM). 

State Farm filed this declaratory Juds· 
ment action as~ing the trial court to 
declare that Sullivan, the passenger, was 
not entitled to both liability and UM 
benefits. l,Jnder the terms of the State 
Farm policy, Sullivan was not the named 
Insured nor his spouse nor a relative 
residing In his household 11or a person 
using the automobile with rhc consent 
o( the owner or his spouse. 

The State Farm policy ;:ilso provided 
that an uninsured motor vehicle does not 
Include the vehic;le insured under the Ii· 
ability coverage. Sullivan maintained that 
this exclusion was in derogation of the 
UM statute and therefore void and un
enforceable as against public policy. The 
supreme court <.llsagrcwd. The court 
stated that the Alabama Uninsured Mo
torist statute does not mandate protection 
under the host driver's UM coverage 
when the c11use of the accident is the 
negligence of the host driver. 

Rule against perpetuitie s •• . 
pre-emptive ri ght of first refusal 
does not violate rule 
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Robertson v. Murphy, 21 ABR 3529 
Oune 19, 1987)-PlalntlWs father and the 
defendants had enter,ed Into a partner
ship agreement which provided that 
upon the death of any pr1rtner, the pRrt
nershlp did nol termihate and the heirs 
of thC! deceased partner would be bound 
by the tNms or the agreement Tho agree
ment also contains a pre-emptive right or 
nrsl refusal, which gave the partnership 
a 90-day period in which to buy the in· 
terest of any partner desiring to sell. 

Plaintiff wanted to sell and nled suit 
seeking to l,;we lhe property o( the part· 
nershlp sold. He did not offer his interest 
to the partnership. The defendants filed 
answers and motions for summary judg-
1T1ent pointing out the pr<.!-emptlw right 
of first ro(usal. Plaintiff arguod that the 
provision was Invalid because It violated 
the rule against perpetuities and that It 
contained no reference to lives In being, 
I.e., it was for a period longer than 21 
year~. The trial cotirt disagreed and the 
supreme court affirmed. 

The suprcin;e court reasoned that the 
avowed objoct of tho rule Is to favor com
n1erce and the clrculatio,, of property by 
preventing the right of absolute disposi• 
lion from being tied up or restmlned 
beyond a certain period. Pre-emptive 
rights, however, do not restrain or pro. 
hlblt alienc1blllty of property. Therefore, 
the rights are not contrary to the main ob
ject of the rule. ConsequC;!ntly, the pre
emptive right of first refusal Is exempted 
from the Rule Against Pe_rpmultles. 

Tort ... 
chiropractors do not come within 
th e purview of Section 6·5-482, et 
seq. 
Baker v: Mc:Cormcck, 21 ABR 3793 

Uuly 2, 1987)- ln 1983, Baker wenl to 
McCormeck, a chiropractor, to be treated 
ror neck pain ,1nd headaches. After treat
ment, Baker suffered a stroke .ind in hme 
1985, flied suit alleging negligence. The 
Lrlal court granted ddcndant's motion (or 
summary Judgme"I oti the grounds that 
the claim was barred by the one-year 
statute of limitations. Baker appealed, 
arguing that the appropriate statute of 
limitations should be the two-year ~tatute 
set out In the Medical Liability Act, Sec
tion 6-5-482, et seq., Ala. Code 1975. The 
supreme court disag,eQd and affirmed 
the trial court. 

The supreme court noted that Section 
6°5-482, et seq., supra, is limited to ''any 
professional corporation or any per~on 
employed by physicians, dentists or hos
pitals who are directly involved in the 
delivery of health care services:• McCor• 
meek Is a chiropractor. He Is not licensoo 
to practice medicine or osteopathy In 
Alabama and Is not a dentist. ihe legis
lature could have Included chiropractors 
in the coverage of the act If It had seen 
fit to do so. r lowever, the legislature did 
not. There(om, chiropractors arc not sub
j<:Jct to the two-year statute of limitations. 

Tort ... 
intentional infliction of emotionaJ 
distress Is an actio n on case 
Archie v. Enterprise Hospital and Nur· 

sins Home, 21 ABR 3402 Oune 5, 
1987)-P li!intlff fl led a two-co um com
plaint 1;1nd captioned the counts "Inten
tional Inflict ion of Emotional Distmss'' 
and "Tort o( Outrageous Conduct:' The 
defenddnt fi led a motion to tjlsmlss the 
complaint based upon lhe one-year stn• 
lute o( limitations. The defendant main
tained that these counts stated a cause 
of action of trespass on the ca~e rather 
than trespass to the person. The trial 
court granted the defendant's motion. 
The plaintiff appealed and the supreme 
court affirmed, 

The supreme court reasoned that the 
test for determining whether a complaint 
str1tes a cause of .iction for tresp11ss or for 
trespass on the case is whether the tort 
was committ!.!d by dlret:t application of 
force or was acconipll~h0d Indirectly. 
Under this analysis, the tort of Intentional 
infliction o( emotional distress will come 
within lhe provisions o( Section 6-2-38(1), 
I.e., an indirect trespass on the case class 
of tort. The impetus for recognition of this 
tort came from situations where there 
was neither physical injury, (i.e., no bat
tery or other trespass) nor even an assault 
threatening such Injury. I lowever, the de
fcmdant's conduct was so outrageous a,,d 
the emotional harm so severe that the 
common law tradition of allowing new 
causes of action to provide a remedy (or 
a wrong came into play. 

Civil procedure • .• 
court may not view property with 
only one party 's attorne y 
/ones v. Henderson, 21 ABR 4302 

(August 21, 1987)- Jones sued the Hen-
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dtJtsons to l'etitrain them from denying ac
cess to a right-of-way claimed by the 
plaintl<fs. Several w<:ieks after c1 hearing, 
the court visited tho disputed proptl-rty 
with the Hendersons' attorncy1 but with
out giving Jones' attorney notice or iu-1 
opportunity to be present. After the view, 
the cour'I denied the relief requested by 
Jones. Jones nled a motion for new trial 
alleglng1 Inter al/a, that they wc,:re denied 
due process when tho trial Judge viewed 
the property with the 1-icnderson~, but 
without notice 10 their attorney. The trlal 
court denied the motion and Jones n1ed 
lhl> appeal. The supreme court reversed. 

The court stated thilt a trial court must 
provide due process for each party before 
It. Due process requires that a party re
ceive notlce, a ho.iring according 10 that 
notice and a judgment entered In accor
dance therewith. The supreme court 
not(!d that the court, In a non-Jury case, 
may make a vi~w, and further observed 
that there I$ no absolute requirement that 
the court give the parties notice il is go· 
Ing to vlow the property or 11fford them 
an opportur1lty to be present. However, 
the fundamental prlnclpltls of du!,! prv
cess require that If the court gives notice 
and ;in opportunity to be presenl to one 
party, the s11me notice and opportunlly 
must b1:1 given to the other party. 

Recent Decisions of the 
Supreme Co urt of Alabama
Criminal 

No 11murder scene exception" to the 
fourth amendment 

Ex Parle Margie Lee Usrey, 21 ABR 
2558 (March 27, 1987)-The Supreme 
Court of Alabam~, speaking through Jus
tice Beatty, held that there was 110 mur
der scene exception to the warrant m
qulterntJt\t of the Fourth Amendment. 

Justice Beatty, In an excellent opinion, 
survt,ycd the Fourth Amendment law 
fro,ri KD.lZ \I. United Srates, 389 U.S. 347 
(1967)1 to Thompson v. Louisiana, 469 
U.S. 17 (1984). 

The court held that searches to nduc
ted outside the judlclnl process, without 
prior approval by .:i Judge or magistrate, 
are per se unreasonable under the Founh 
AmcmdmtJnl-$ubJect only to a few spe• 
clflcally cstabllshed ;rnd well-delineated 
exceptions. The burden is upon those 
who seek exemption lo pre~ that the ex• 
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1gencies of the situation made that course 
ln,pernlive or otherwise "reasonable:' 
The Al.ibama Supreme Court sought lo 
dl~tlngul~h "exigent'' circumstances from 
thosC! clrcumstanct!S which surround any 
niur<;ler scene. Judge Br:iauy's opinion 
quotes at length from Mincey v. Arlzon1.11 

437 U.S. 385 (1978) and Thompson, 
supra, as follows: 

" ... We unnnlmo11~ly relr.cted the 
contention that one of the exceptions 
lo the warrant clause is a 'murder scene 
excf,ptlon: Although wo 11otcd lh.tt po
lice may make warrantlP.SS entries on 
premises where 'they reasonably be
liovu lhat a person within is In need or 
irnn,edlotu old; Id., ot 437 U.S. 392, 
and that 'they make a prompt wMr.int• 
less search of thE! area to see I( there 
MO other victims or if a killer Is still on 
the premises; Ibid., we held lh/lt 'the 
murder scene exception' •.. Is lncon• 
sistent with the Fourth and Fourteenth 
Amendments-that the warrantless 
~eorch of Mlnccy's ,iportrnont wo~ not 
constitutionally pf?rmlsslhle simply 
because a homicide had recently oc
curred there:• 

In the case sub j11dlce, the police of
ncors conducted a four-hour search or 
the premises "which hwolvf!d opC!nlng 
closets and chests of d r.iwers, and look-
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SPANN W. MILNER 
Insurance Specialists, tnc. 

Atlanta, CcorKla 

The Alabam,1 S1,11e Bar ,ind II) 8,400 
members extend (O hi, (nmlly ,ind ~sso• 
clJtes ou, ~yrnpnthy In the untimely 
de.uh or ow frl11hd. t-lii. roUri!gcous fight 
with li!ukcmi~ ended at I louston's M. D. 
AndtJtson I tos1}I ta I Oclober 4, 1987. 

Ing under clothes and beds:1 During the 
search, evidence was seized and photo· 
graphs taken of the Interior of the 
premises. Based upon tho toachlngs of 
Mincey and Thompson, the Alabama 
Supr~me Court remanded the case to the 
,court of criminal appeals with the obser• 
vation " , .. the valirllty of the search and 
~eizure based on exigent circumstances 
ls clearly and unquestionably erroneous:• 

Admission of lay testimony on a 
defendant 's sanity 

Ex Parte John Mfchae/ lee, 21 ABR 
1853 Uanu;iry 30, 1987)-The Alabama 
Supreme Court reversed and remanded 
Lee's case on the ground that the trlal 
court abused Its dlscrorior, rn rlenying Lee 
the right to hove lay wltncmes give their 
opinion on the question of his sanity or 
insanity. 

Justice Beatty, writing (or n unanimous 
court, held, "th;it in Alobonio, a lay wi t
ness may give his opinion on the ques
tion o( a defendant's sanity or Insanity as 
long ns thQ proper predicate hos been 
laid:' Williams v. State, 291 Ala. 213, 279 
So.2d 478 (1973); 1.Dko:; v. State, 434 
So.2d 818 (Ala.Crim.App. 1982) To lay a 
proper predicate for the admission of 
~uch an opinion, a witness nrst must have 
testified: (1) to facts showing that he had 
an adequate opportunity to observe the 
defendant's conduct In general, And (2) 
to his personal observation of specific Ir
rational conduct of the defendant. 

In making the determination as to 
whether the witness hatl .11, adequatQ op
portunity to observe the defendant's con• 
duct In order to render his opinion ad· 
mls~ible, considerable latitude Is lefl to 
the sound legal discretion of the trial 
COUtL 

In Lee's case, the testimony dearly 
showed that Lee's counsQI had laid a pro
per predicate (or the admission o( tho of
ncer's opinion as to whether Lee was In
sane. Failure to allow this opinion to be 
given constituted an 3buse of discretion 
and reversible error. 

The right to explain to Wght 
fx Parte Jame.\ Don~ltl J.D..ve, ABR 3870 

Uuly 10, 1987)-Tho supreme court, In a 
per curlarn opinion, reversed and 
remanded Lowe's case because he never 
was allowed to present to the Jury the cir• 
cumstances surrounding the Birmingham 
Police Oepartment's Internal affairs in-
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vc~tlgatlon. Tho court ob~erved that the 
reason (or the t.lofondant's fliKht was a 
question properly reserved for thP Jury 
after a consldera1lon of all of tht! rclcvan1 
circumstance~. The )Uprame court ex
pressly rejected the opinion or the court 
of crimlm1l 11ppeal~ which h;1d ht>ld that 
the exc:lu)lon of the evidence did not pre
judice the ,ub,tantlal right, of the 
defend.int because t.."Vldcnce of gulh Wil\ 

"overwhelming." 
The Supreme Coun of AIJb<1ma ob

served critically: 
" l·unnt'rmow, the• proper Inquiry 

here I$ not wlwther th(• 1>vldrr1t c or thl! 
dc(C'ndant'~ gulh ls overwhelrnlns but, 
ln~tclld, whether a subslclntlal right ol 
the dr(1wfant h,1, or prob,1hly hi!S bt•en 
i!dvcrscly ,1ffe<:too. Tl 1t' <'l«' h1,lon or wl
tlcncu tending 10 explain a fllgh1 doe~ 
.itJV(11wly ,.1ffctl u ~ul.JMnntl.il right or n 
defandnnl ... 011~rwhclinln11 L'Viduncu 
o/ gullt docs not render p1o)udlcl11I Or• 
ror hilm1lcss under Rulr '15, Alnh,111111 
Ruic·~ or Apr,cll,1tu f>rocuduro:' 

Juror misconduct- home experi· 
men ts 

f.x Partc Bruce La\(ey, 21 AijR 1980 
(Fcbru,lry 61 1987)-1 he clcfenclant, l.il!>
lcy, was alleged to have Intentionally In
jured Terrance and Troy Smith, .lgc three 
years and four years, by placing or hold· 
Ing them in scalding water uncll they 
wt>re severt'ly burned. Al the time of the 
allegPd imault, the d<'fondant wac; living 
with Sharon Smith, mother of the vic
tims. The defend.int testlned that he wa6 

giving the chlldren cl b.1th when he was 
dlstrc1ct<.'Cl l,y c1 knock JI tht.• door. Accord
Ing to hi:. testimony, ho returned 10 find 
the boys standing In sc.1ldlng hot wator. 

The state\ coso w,h b.1sed cntl rely on 
clrcumstnntlal evidence. The state's ex• 

pert, a pediatric surgeon, testi fied con 
ceming immersion burns, the spans or 
time during which Immersion burns will 
occur at varying tempera1ures and the 
probabilities as 10 how such burns can 
be received In household bathtubs. 

The trial coutt, aftor the trial, dis
covered that three of the jurors had con 
ducted sepal'ilte home experiments In an 
attempt 10 test the defendant's theory of 
d1c!fen~e. The results of two of these ex
pt!rlmentS ~re communi~ted to the 
other jurors. One or the jurors al&o con
sulted a law book to aid her understand
Ing or certain legal terms ar,d concept!.. 

The supreme court, in rever~ing the 
conviction, held: 

"There Is no doubt that the home ex• 
perimunb conslituicd juror mlsco11-
d11cl, 1'he only quus1lon 1~ whcthor tlw 
misconduct require~ .1 nrw trl,11. 'f he 
stnndilrd for determlng whether Juror 
misconduct requires a new trial Is set 
forth In ~o/Jn 11. SwtC', 2 25 Al,1. 421l, 
435, 143 So. 454, 460 (1932). 

"The test of vitiating Influence 
Is not that it did ln/luence a 
mnmbN of thr• lury to act with 
out the evidence, but that It 
might have unlawfully lnflu. 
encl'<! th,11 Juror and others with 
whom he delll,er.1~, ,nid might 
haw unlawfully Influenced II~ 
ll{!rdic1 rendered'' (emphasl~ 
,1ddl.'dl 

Accordingly, the Roan test mand,ues 
rcw~I when Juror misconduct miRhl 
have lnnucnced the verdict. Thi~ case 
ca~!.) a ''fight burden" on the de(endilnl. 
Ex Parw Troha. 462 So 2d 953 (Ala. 1984) 

Finally, the supreml! court ob~eM'd 
th;:it "the integrity of tlio factflndlng pro
cess ls the heart and soul of our Judldal 
system. Judicial control or the Jury'!. 
knowlf'dge of lhP case ts iundamenml. 

Forensic Meteorology & Oceanography 
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NASIJ C. ROBERTS, JR. CONSULTANTS, INC. 
hos over 40 years e,cperlonco In loroMlc motoorology and forensic ocean· 
ography. Wo have a stall of mature and experienced scientists with Im
peccable crodentlala In all of tho otmollphorlc and oceanographic disciplines. 

These nationally recognized professionals are capoblo of conducilng 
Involved lnvot1Jgotlons, roconstruotlng weather and marine conditions any
whoro In tho world, and are eminently qualified to appear In export testimony. 

Air Quality ·- Water Quality - Hydrology 
1040 North R11mp1111 St. New Ortcons, LA 70116 (504) S81-1688 

Our rules or evidence arc designed, so 
far 115 h~1monly possible, to produce the 
truth <1nd to r.xclude from the Jury those 
foci'> and objects which tend to prejudice 
and confui.e. Evidence presented must 
be subject to cross-<!JC.amination and re
bunill, The defendant·~ constitutlonal 
rights of confron tation, or cross
<'llilminatlon and or counsel are at stake:· 

Prosecutor's comment on defend
ant's silence 

Cx P,lrl(' rrcddlC' LPe Wiley, 21 ABR 
3875 Uuly 10, 1987)-\A/lley was convict
ed of murdvr and b@ntenced to 30 years 
lmprlsonme!ll. Prior to trlc1I, the court 
granted thr defend.1nt's ,notion In llmine 
prohibiting refcrence In any manner to 
tho d~fondflnt'~ ,1sser1lon o( his constllu· 
tional ri8hl tn rcmilill silrnl. The defend· 
ont obJt•ctccJ to the fol lowing testimony 
cllrlwd from an Mrestln8 offk"'r by the 
prosecutor. 

Q. Did ho RIW you ,my c~plnnmlon 
,,, to why, or , • 

A. Y1.'\, ,Ir. ti(• ,1,11Nl th,1t he under<itrxx:l 
hi~ rl!lhl\ ,1nd ba(oro he 1¥Ml any stale
mont, ho wl~hcd for hi. l.iwyttr 10 be 
prcwrll, ,md he did not wJnt to ~tgn 
,,nyrhlng. 

The ~uprcmc court, In a per cur/am 
decision, held that the trial court com
mhtrcf error when It stated: 

'M_11f, if ht> lthl• ddcnd,111() dltln'l glw 
,1 ,1,ltl•men 1, t•wr, I'm going 10 grant 
your motion (or a mlmlal. Ir he did, t'm 
going to lls1en to tho clrcumstilllces sur
roundln~ it (cmphu~l~ addt'<l) 

The law Is clear that .i person may 
assert his constitutional rights al any time. 
He moy ,,nswer questions If he wishes, 
hut he mily stop ,11 ;my time. Miranda v. 
1\ rlzonu, 384 U.S. 4.'.16 (1966) IL was er,. 
ror for· the trlul court to conclude Ir, sub• 
~tunco that when the defendant waives 
his right to remain silent by making a 
)t.:ttcrnen1 to the police ol the scene {If 
the rrlme, he could 1101 reclaim the right 
to wmal n 5flent ut the pol Ice station and 
keep thut i!Ssertlon from being u)ed 
agaln\t him In court. The c,upreme court 
hi>lcl, "The defendant's constitution.ii 
right to rc.>maln sllont wa!> violawd by the 
SIJte'!. Inquiry at trial Jbout the defend
ant') as!>crtlon of that right. The constitu-
tlon,11 vlolatlon was aggravated by the 
trlJI court's statement .ibout the effect of 
the defendant ever making ii statement 
agalmt his lntcrc~t:• • 
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Local Bar Associations And Presidents 
The following Is a II$~ of ihe local bars in Alabama thdi have pmsldents and the presidents' and executive directors' (where 

applicable) ofnce addresses and telephone numbers. If you have any Information concerning local bars (by county or clr· 
cult) not llst~'Cl1 plcmse sond lt to T/w Alabama Ldwyer. 

Autauga County Bar Coffee County Bar P.O. Drawer N Barbara Rhodus, oxocutlvo 
James T. Bachelor L Merrill Shirley I luntsvllle, AL J5604 director 
P.O. Box 644 341 Nonh Court 533·1666 P.O. Ori;iwer 2005 
Prottvlllc, AL 36067 Elba, Al • .!6323 Jackson County Bar Moblle, Al 36652 
361-1033 897-5775 Wallace W. l"laral~on 433-9790 

Baldwin County Bar ColbC!rl County Bar P.O. Dox 246 Monroe/Conecuh County Bill' 
Samuol N. Crosby Gone M. Homby, Jr. Scottsboro, AL 35768 Mickey Womble 
P.O. Box 1109 P.O. Box 328 2S9.66S5 P.O. Box 725 
Bay Minette, AL 36S07 She(neld, AL .3S660 

Ulmar County Dor Monroeville, AL 36460 
937-2417 383-6797 

L. E. Coso 575-7241 
Dorbour/Dullock County Unr Coos11 Courlly Bar P.O, Box 648 Munt110Mery County Bilr 

Lynn Robeftson Jockson Robert J. Teel, Jr. Vernon, Al 3.5592 Edwin K. Llvlngiton 
P.O. Box 10 P.O. Box 245 

695-7158 30 South Perry Street 
Clayton, Al 36016 Rockford, AL 35136 Montgomury, AL 36104-3799 
775-3506 377.4957 Lauderdale County Bar 

834·3656 
Bessemer Bor Covington County Bar Ralph M. Young Dor WIison, executive 

Arthur Green, Jr. Fl"JtiCb M, Jam!!~, Ill 109 N. Court Strcot director 
J>.O. Box 605 P.O. 13ox 1061 Florence, AL 35630 138 Adams AVonuc 
Oos~1Jmor, AL 35021 Andalmla, AL 36420 767-7411 Montgon1ery, Al J6104 
424-4090 222-1051 Ltwrcncl' County D.ir 265•4793 

Birmingham Bar Cullman Cou,,ty Bar Roderick M. Alexander Morgan County Bilr Juliet C. S1. John P.O. Box 312 . William C. Knight 
402 9th Street, S.E. Moulton, AL 35650 

Bingham D. Edwards 
3000 SouthTrust Tower 211 Loe Street, N.E., Ste. A 
Blrmlnghom, AL 35203 Cullman, AL 35055 344.7744 Decatur, Al 35601 
251-3000 734.3542 Lee County Bar 353-6323 
Beth Carmichael, executive Dale County Bar Andrew J. Gentry, Jt Pike County Bar 

director Rohen H. Brogdon P.O. Box 2071 
109 North Wth Street P.O. Drawer 908 Auburn, AL 36630·2071 

Allun C. Jonu~ 

Second Floor Ozork, AL 36360 821·4941 
78 Nonh Covn Sq1,mre 

Birmingham, AL 35203 774-S111 Troy, AL 36081 
Dalla~ County B.ir llmostOnl! County 0/lr 566-3605 

251-0006 
John W. Kelly, Ill 00 11 Touen Russell County D.ir Blount County Bar P.O. Box 303 P.O. !lox i.29 Kennelh E. Davi, Michael E. CrlsW'!lll Selma, Al 36701 Athens, AL 35611 P.O. Box 939 P.O. Box 788 232-1287 

Oneonta, AL 35121 875-5770 Phenix City, AL 36867 

-466-3333 Elmore County Oar Macon County Bar 298-6026 

Butler County Bar Lynne Riddle:rhrower Milton C. Davis Shelby County Unr 
Lewis S. Hamilton P.O. Box 160 304 North Main Stroot Cor,r,1d M. Fowler, Jr. 
P.O. OrJwor 9 Wetumpka, AL 36092 TuskoSuc, Al. J60(U P.O. Box 587 

Cmerwllle, A~ '\6037 567•8488 727-6500 Columbiana, AL 35051 

382-3372 Escambia County Bar Mi!rC!ngo/Sumtcr/Crcunc 669•6783 

Cnlhoun/Clcburnc County B.ir 
eVCr'Ottc A, Prlto County Bnr St. Clalr County B.ir 

Jerry 13. 0Rlesby 
P.O. 13ox 616 Wllllnm T. Coplin Donald R. Hamlin 
Brewton, AL 36427 P.O. Box 987 1900 Cogswell Avenue P.O. Box 1849 867-6222 Demopolis, AL 36732 Anniston, AL 36202 Etowah County Bnr 

Poll City, AL 35125 
237-6611 109·3860 UU4-1876 

Chamber~ County Dor 
Benny L. Roberts Marion County Bar Y.1lladega County Bar 834 Chestnut Street 

Joel C. Holley G:tdsdon, AL 35901 Jamu~ K. Davis Bill Thompson 
P.O. Drawer 606 547,8093 P.O. Bo~ 157 406 E. North Street 
Lanett, AL 36863 Ceneva County Bar H,willtM, A~ 35570 Talladega, AL JS160 
864•8823 Henry F. Lee, lit 921-7878 162·6341 

Chilton County Bar P.O. Box 297 Morsh11JI County Bar Tim;nloosa County Bar 
John M. Higgins Geneva, AL 36340 Ceorge M. Barnell W. Cameron Parsons 
P.O. Drawor 769 68it.6406 P.O. Box 93 P.O. Box 65 
Clonton, AL 35045 11ouslon County Dar Guntersvillo, AL 35976 Tu,coloosn, AL 35402 
755-4242 1ldw;:1rd M. Price 582·0133 345-5S64 

Cloy County Bar P.O. Drawer 2228 Mobile Bar Walker County Bar 
Arthur L. Hardu11roo, Jr. Dothan, AL 36301 Marshilll DeMouy M,1rg,1ret Horris Dnbbs 
P.O. Box 67 79)-2424 P.O. Box 290 P.O. Box 3258 
Ashland, AL 36251 Huntsville-Madison County Bar Mobile, AL 36601 Jasper, AL 35502-3258 
354-2178 Douglas C. Maninson 432-6751 221-7740 
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Young Lawyers' 
Section 

oun wy t,on n1 l 

D uring the first week In Au
gust, the American Bar As

. soclation held its annuol 
meeting In San ~ranclsco. The 
Alabama Young Lawyers' Section was 
represented al tho Young Lawyers' Di
vision Assen1bly by a (ull delegation 
of voting delegates. Young lawyers 
representing Alobama as voling dele
gates were Claire A. Blilck; Charles R. 
Mixon, Jr.; W. l'ercy Badhom, Ill; J, 
Terrell MCEiheny; Laum L. Crum; and 
John A. Plunk. Those deleg1;1tes repre
sented Alabam..i In n very positive 
manner. II Is most Important that we 
are represented at YLD functions so 
the concerns of Al..ibamc1 young law
yl!r:. can be expressed to the organiza
tion representing the nation's young 
l.iwyers. 

This year also was the time for eloc
tlon of a di~trlcl representative to 
represent Alabama and Georgia to the 
executive council of the A6A-YLO. I 
wos honored 10 be selected as a Dis
trict IO representative and will ~erve 
In this position for tho next two years. 

With our increasing involvement In 
ABA-YLD activities, It is on opportun1.1 
timo for thosa of you who would likli 
to p.1rtlclpate In YLO .1ctivities to let 
me know. If you have any issues you 
feel should bu c1ddressed by the YLD 
affecting young lawyers or the profes-
5lon In general, ll't me know and I will 
discuss with you the methods of ex
pressing your positions to the YLD. 

Executiv e Committee meeting 
On August 29, 1987, this year's YLS 

Executive Committee> held Its nrsr 

meeting at the Stillwaters Resort on 
Lake Martin. The purposes of the 
meeting were to acquaint the new 
mombon, or the execwlw committee 
wi th those who served IRSl yer1r, or
gonizo the executive committee, r(!
celve preliminary reports from the 
various subcommittees regMding 
their plans (or the upcoming year, 
solfclt input from the executive! com
mittee members on various projects 
and generally set the course ond 1onc 
for tho upcomlnK year. 

MMy o( our commluc:es already are 
under way toward this yeor·~ projects. 
Th<' foil bar admi~slonb ceremony, 
coordinated by L.1ura Crum, wa~ held 
October 19, 1987. 

Tom Heflin and Taylor Flowers 
have agreed to servo as llal~ons be
tween the state VLS and local Young 
Lr1wyNs1 sections. We wont 10 build 
the network of supporL .1mong our 
Young Lawyer affiliate~ throughout 
the s1am as well as initiate new groups 
and revitalize those which no longer 
meet on a regular basis. I vncourage 
those young lawyers l t1teres1cd in or
g,mlzlng an affllfnte 1.0 cor11oct me. I 
will send 11 member of the cxecullve 
committee to meet with you at an or
ganlzatiom1I meeting ,ind provide 
support 10 your group. 

Constitution bicentennial acti vi
ties 

In celebration of ll1c blc.:ontenniol of 
the United States Constflution, the 
YLS Executive Commltteodedded to 
dl~trihute materials, produced by 
ocher young lawyel'> throughout the 

Charles R. Mixon 
YLS President 

country, In our local communllie~. 
The Texas Young L11wyers' Assocln
tion, In connection with the ABA
YLD, produced a videotape and dis
cussion guide entitled ''Forgotten 
Freedoms.'' The v1d1..'0lapc and pro
gram are thought-provoking, aimed at 
;icqualntlng the viewer with $everal 
concepts embraced by the Bill or 
Rights. These programs aro boh,g 
diwlb1.1ted to high school civic~ 
teachers In ~evernl Alobnma cfllc~ 
with the hope that the students ancl 
1eachen. will find these materials 10 be 
helprul In their undersrandlng of our 
Constitution. 

In .:in attempt to ~pre..id more infor
rn111lon concerning the ConMitution, 
the Alabama Young Lawyer~ also dis
tributed on audio cassette tape, con
sisting of 211 one-minute segment~ on 
thC! Con\titution and our founding 
father'!,. This tape, produced by the 
Los Angeles County Bar Assocl111lon 
Barristers, Is being distributed In sev
eral Alabama communities (or broad
cast as public servic;e ;:,nnouncc. 
ments. The goal of this proJect Is to 
lncrcosc public awarene~s and cduc.t• 
tlon concerning the bict•ntennlal 
celebration. • 
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Legislative Wrap-up 

The Ali.1bama Law lni,1hu1e ha~ completed a two-year 
i.tudy of the fraudulenl Lrani,fer law In Alabama. Richard 
Ogle of 6irm ngham serwd as d,airman Q( rhc commiltee 
and Professor V. Narhanlcl Hanl,forcl of the University of 
Alabama School of law wa~ thC:! roporter. 

Tho following lb the commentary wrlllon by 1~rofessor 
I lans(ord to the proposed draft: 

Tho first legislative re~ponse to fradulcnt con\.\.y.tnce wa:; 

the Statute of Elizabeth, which Parliament f)tli.M!d In 1570. 
The statute wai. dlrc.!cted against conveyances m,,de with 
the purpose and Intent "ta delay, hinder; or defraud'' cre
ditors or purchasers. Mo!it American jurisdictions passed 
lc>gislallon copied from rhe English model or consldornd 
the English acts pan or the common law received by the 
colonies. In the cotH5C of time, however, the law of frau
dulent conveyances becnme extremely confu~ed and di
vorslOL>d as courts responded to the caSt:!!i before them. In 
order 10 clarify and simplify the exlstlne law on the subject, 
the National Conference of Commissioner"!, on Uniform 
Ulws decided in 1915 to draft a uniform ac:t governing 
fr.:iuclulont corivt.,yances. In 1918 the Conference approved 
the Uniform Fraudulunt Convey.mce Act (UFCA) In Its final 
form and, subsc(lucntly, 25 states ilnd lhe Vlrgi11 Islands 
ndopted it. 

Evaluation of Alabama Fraudulanl Tran fer Act and 
present Alabama law 

The new Alabama Fraudulent Transfer Act (AFTA), like 
Its predeces~or the UFCA, docs nol auempt to state the 
on lire body ol fraudulent co,wcy,inco law but leoves to the 
courts the work of fleshing out the partlculari.. rhli; section 
provides a general comparison of the AFTA and current 
Alnbama law of frnu(iul(>nt <"On~c1ncc to highlight the 
change that the AFTA would make on this !olatl!'~ law. 

First, some general ob:.l!rvalions about the ArTA should 
be noted. TheAFTA, like most comprehensive legl&latlon, 
would simplify the coso law of fraudulent conveyance In 
Alabama. The act glvei. concise definitions for Jmporlilnt 
terms ~Uch as "clnlm:' "creditor" and "debror:' .ind st,1tes 
In derail when a debtor makes a transfer or Incurs an ob
ligation. A problem with rhls state's prc~cnt l,1w ls that the 
courts haw d!.'Vt?loped It in a "spotty'' fashion; there are 

lhe A/Jbom.r Lc1wycr 

by Robert L. McCurley, Jr. 

gap~ where uncertainty still exbts. The AFTA would (ill 
mdny of these gaps. 

The next general observation about the effect of the AFTA 
Is th.1t fl would make Alabama law uniform with mony 
other swies' laws 011 fraudulent transfers and Alabama law 
would bo compatible wllh the Bnnkruptcy Code provlbions 
deollng with this area of the law. Substantial value exists 
in having the Alabama law mesh with the laws o( other 
Jurisdictions because, by their very nature, fradulent con
veyances often take place a(ross state lines. A debtor 
hiding his property naturally will anempt to conrusc mat
ters as much as possible, and the debtor often uses lnmr
bt.il<:' tmnsfers to cover the trail. Uniformity of law allows 
a creditor mort> easlly ro recover the property the debtor 
has conveyed outside his stoic. 

Tho Bankruptcy Code of 1978 grants the rru~tee In 
bankruptcy the ~r to .ivolcl fraudulent tran~fors made 
within one ~r before the date of the Ollng of the petition 
In bankruprcy, and the Code deflnes a fraudultmt 
conveyance In tho same terms as sections 4 and 5 of AFTA. 
Moreover, tho AFTA defines many of its terms with Ian· 
guoge derived from th~ Bankruptcy Code. Other provisions 
In the AFfA, although they do not use the same l~nguagc 
n~ thr B:inkruptcy Code, lncorpomte the Code conccµb. 
Section 3 of the AFTA, In It!> definition of value. adopb 
l.inguage from the Bankruptcy Code. The concept In AFTA 

Robort L McC/Jrley. Jr.. IS I/lo 
dlrOClot of tho Alabama Law 
lnslltute et tho university of 
Alabama. He received his 
und11rgraduste and law 
dogroos from tho University. 

351 



~ectlon 6, concerning when a transfer oc
curs, relies heavily on bankruptcy prin
ciples. Portions of sec1ion 8, which 
oulllnc the defenses, llobillly and protec
tion afforded a 1ransferec from a debtor, 
orlglriote In bankruptcy lc1w. The con,. 
pelllng point Is that this compatibility 
with bankruptcy law makes the opplica
llon of the law more Just and uniform, 
since creditors and debtors will be 
treated alike when bankruptcy occurs 
Jnd the debtor is nol within 1he Jurisdlc• 
1lon of the bankruptcy court. Further
more, st.:1te courts tan better protect 
creditors from unscrupulous debtors 
under the AFTA. 

The Alabama Fraudulent Transfer Act 
would have a significant effect on the 
substantive law of fraudulent convey. 
onces of 1he stam. First, it would oroaden 
the notion of .i fraudulent convey,rnco 
,rnd lr,clude 1ransfers which Alabama 
courts previously have not catcgorb:ed as 
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frnudvlent. Although the AFTA retains the 
concepts of actual fraud ,ind construc1ivc 
fraud, they arc broader concepts lhon 
those In Alabama law, 

The AFTA defines ac1Ui1I fraud general
ly In the slime lerms AS lhl! current 
Alabama law, so that In both contexl.!. ac
tual Intent to dl!fraucl I) a requirement. 
The AFTA, h()W(!ll(lr, also Identifies a list 
of factors the coun· may consider in deter· 
mining the debto(s actual Intent; In other 
word~, the AFTA lists b.idges of fraud that 
aid In proving aciuol lntcnt. This list of 
clrcl!m!>tances of fraud expands the op
erations of actual fraud to cover transfers 
not presently included within actual 
fraud. In Alabami:I, presen1ly the mO!.t 
common Instance of fraud I!. Inadequate 
conslderalion1 and the AFTA Includes 
this factor In Its list. 

The ArTA lr1cludos 11 badges of actual 
frclud. Although the AFTA 11st comains 
tho tmdi1lon.il common-law badge of 
fraud, It also includes those less com
monly recognized. This expansion and 
explicit recognition of thtt usual badges 
of fraud by legislative act VvOuld Increase 
the number of transier~ creditors could 
atrnck ii~ ac:tual fraud and would make 
actual frat1d easier to prove. 

Perhaps tho most slgnl(lcant Impact of 
1he AFTA would be In 1he areo of con
structive fraud. The essential element of 
a constructively fradulent transfer is in
adequate consideration. If the debtor 
makes a voluntary 1ransfcr or a transfer 
of property for less than Its value, a 
cre('.lllor may au:ic;k lhe transfC!r, regard
less of actual Intent to defraud. The 

GENERAL COUNSEL 

The Alabama State 13.lr now Is ac
cepting applications by lcller with 
resume from qua lifted lr1wycrs rot the 
position or General Coun~I. These 
should be addressed to Chairman, 
Selection Committee, P.O. Box 671, 
Montgomery, Alilbrtmn 36101. Thi~ 
poslllon requires an experienced 
lnwyer with a slrong professional 
background. Sal,1ry commensurate 
wilh t:!l<perh:mcc and m,llurlty. The 
Alabama State Bilr ,~ .in equal oppor
tunity (!mploycr. 

Al,1b,in1a courts h,we hold lhat the insol
vency o( the debtor I~ nol an Issue in 
avoiding a transfer on 1he ground of con
~1ructive fraud. 

Constructive fraud under the AFTA is 
dlffNent from the present Alabama law. 
Tho financial condition or the debtor is 
an element of the cause of action. Sec
lion 4(c) rcqulros tha1 two elemenls ex
ist before the transfer Is voidable for con
structive fraud. The debtor muM transfer 
the property (or less than a reasonable 
equiwlent value ond the debtor must be 
in a proc.irlous finnnclal condition. AF
TA ~ecllon 5 identifies a simllor form o( 
construclively fradulent tri1nsfers and re
quirt!S two elements similar to those re
quired In section 4: the transfer must be 
(or lcs~ 1h.i11 a rt!asonably equivalent 
value ,rnd tho debtor must be Insolvent. 

Addltlonally1 section S prohibits as 
constructively (raudulent ano1hor typt! or 
tr.insfcr that present Alabama law do~ 
not consider fraudulent. Under Alabama 
law, a preference by a debtor, regardless 
of who the transfer<>e Is, is volid. An 
Alabama debtor may favor ilny one of his 
creditor:, over another i'IS Ions as the 
propotty tranM1med to 1he creditor is 
cquiv,ilent to lhu debt. The AFTA carves 
out one typo of preference for treatment 
os a fraudulent conV(ly..incc. Section 5 
brands a transfer by a debtor as fraudu
lent i( the debtor made the transfer to an 
ln~lder (or an antecedent debt .ind the 
debtor was insolvent at the time. Thus, 
1his special type of preference Is voidable 
under the AFTA ow~lde of the bonkrup1-
cy con text. 

The (!ffec:t of the AFTA on the princi
ple of constructive fraud would be to 
limit Its area of operation In some situa
tions and expand It In otheN.. The AFTA'~ 
nddllion of the new clomont of the debt
or'~ nnnnciai condition woul<.J remove 
from constructively fraudLtlont con11ey. 
ancc& those transfers In which the Onan• 
clally ~ound debtor tran~for; property for 
les\ than full value. A creditor could 
JVOid the~o kinds of tmn~fors only if he 
proves actual fraudulenl Intent. Converse
ly, a creditor could attack preferences to 
relotlvcs or other ln~ldor~ out~lde the 
Juri~dlction of the bankruptcy court. 

The AFTA also would change the cur
renl Alab11rna distinction between the 
rlghh of existing and subsequent credi
tori,. The rights of existing creditor.; 
would remain the same; the rights of 
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future creditors would be broadened. 
Cenerilll y, In Alabama an existing 
cn'Cf ltor can atrack a transfi!r for actu,11 
fr,1ud or constructive frautl, and a future 
creditor cAn attack only J trilnsfcr that in
volves ac.tual fraud. ihe AFTA nllows an 
existing or subsequent creditor to auack 
transfer) mada with actual Intent to de
fraud. II also allows both rypes of 
creditor; to att.1ck some COMtructively 
fraduhmt transfers, I.e., tran~fcrs made for 
le~s than a reasonably equivalent value 
while the debtor is engaged Jr, a buslne$s 
with remaining osscts unreasonably 
small In relation to the trons,1ctlon, or 
while tht! debtor intended or believed he 
would Incur debt~ beyond his ablllty to 
pay. Only an existing C'reciitor may avoid 
the kind of constructive fraud identified 
In section 5. Futuf(! creditors mny not at· 
uick preferences to Insiders and tr11nsfers 
for ll~ss than adequate con~ldcratlon 
whllc th<' debtor is Insolvent. 

One .irea of confusion In the existing 
Alabama law is the right of the creditor 
to recover on the debtor's property once 
the debtor'~ transferee hos rcconvcycd the 
property. Provisions o( the AFTA cover 
this .ir<M. Whenever n rrortltor obtain~ a 
Jucigmcm on a cl.ilm ag,1lnst the debtor, 
h!! may levy on the JS!>Ct~ In the h11nds 
o( debtor's transferee or th<! proceeds the 
transferee retained from llny conveyilnce 
of the asset to another person. Existing 
Alabamr1 l,1w is si ent on tho right of the 
creditor to seek satisfaction from 
p,ocel!d~. 

Furthern,ore, a Ci'ISe hos never been 
presented to the Alilbama appellate 
courts that offor.. the court~ !he oppor
tunity to confront the quC$tion of the 
right of a purchill,cr from the debtor's 
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1ran((eree. AFTA sccrlon 8 states that a 
creditor may recovc, the debtor's asset 
from the debtor's transferee and from any 
subscquon1 transferee other than J good 
faith trnnsferl!I! who took for vo1luc. Thus, 
the AFTA protects a good faith purchaser 
.ind forces the creditor to pur,;ue the pro
Cl!e<.h of the purchase Iha! remain in the 
poss~~lon of the debtor'!> tran~feree. The 
AFTA, like the current Al.lbam.1 law, pro
tccl:. n good faith transferee from the 
debtor to the extent 1hat ho gave value 
for tho debtor's property. Section B!d) re
quires tho transferee who is not involved 
In the debtor's fraud to return that part 
of the debtor's pr0perty for which he did 
not give value. 

Finally, section 9 of the AfiA does not 
follow the ~uggestcd slJtuto of llmltiltions 
provided In 1he UFTA. The statute of lin,i-

talions is drafted so It will conform to the 
existing Aldbama law on extlnguishment 
of clilims. Section 9, AITA, addresses 
both limlt11tlons on claims for fr\ldulent 
transfer of re11I and personol property. 

In summary, the AlabJmn Frodulent 
Transfer Act Is not a mere restatemen1 of 
the present lnw or Aldbanrn on fraudulent 
convt>Yances; the ntw act, If enacted in 
Alnb.ima, would bring major changes to 
the law in this area. In gencrc1I, the A~ 
TA codifles .in area of the law th,H c:an
not be neAtly packaged. It broadens the 
creditors' powers to pursue a dobtor'i. 
assets c1ncl also removes sorne of the Ollia!f· 
ly technical requirements of the current 
law. The ArTA has consldemblc wluc 1x ... 
cause of Its effort!, to achieve uniformity 
between Jurisdiction~ and comp.itlblllty 
with the Bankruptcy Code. • 
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Riding the Circuits 

B.ildwin County Bar Assoc/iJtion officer~: back row, left ro rl(lht, Somuel N. Crosby, pre~ident; Mollie P. John5ton, 
sccrciarylucasurer; 11. Young Dempsey, Ill, vlce-wesident; John Cdrlo C/IJson, bilf commissioner: front row: John Chason, 
Sr., first president, Baldwin County Bar Ai~odalion; J.B. Blackburn, first bar commis~ioner, /JiJ/dwln County Bar Associiltion. 

Baldwin County BM Association 

The Baldwin County Bar Assocla· 
tion celebriltes its 40th anniversary 
this year. The organization came into 
existence shor1ly after loglslatlon was 
enacted on August 16, 1947, establish· 
ing Baldwin County as the 28th Ju· 
dicl:il Circuit. At the newly-formed 
association', earlle~t mL-'t!tings, J.B. 
Blr1ckburn was elected tho nrst repre
sentative to tho Alubomo State BM 
Board of Bar Commissioners ond John 
Chason wascloctcd the first president. 
In 1967, Phvllis Nesbit served as the 
flr5t woman president of the assada
tion. 

During ii!. 40.ycdr history, the Billd
wln County Bar hil) endorsed numer
ou, measures to improve the local 
courl system and sponsored such pro· 
ijt,Jm~ t1S the.' historic Baldwin Coun
ty term o( the Alabama Supreme 
Court held November 21, 1966. 

This year the assoclmion Is Institu
ting a mediotion program for the 
peaceful resolution of di\pums out
side the court syswm. Also, each 
monthly meeting Includes a program 
of continuing legal educ.itlon (or im• 
provemenl of profosslonal skills, in 
Mca~ such J$ workers' compensation, 
mortgage law, civil and criminal trial 
practice, appellate advocacy, tax plan-

ning. family low, oil and ga~ law and 
employment law. 

- Mollie P. Johnston 

Covington County Bar Association 
Tho Covington County Bar Associa

tion wccntly elected now officer). 
They arc: 

Pr~1den11 Francis M J,1mr~. Ill, 
Andalusia 

Vke-prr~lden1: Ashl!.'y M. Mt· 
Kathcn, Andolusi., 

Sccnitary/treasuror: Frm1k MrCiulio, 1111 

Opp 

The association entertt1incd Its 
members and spouses at the lake 
homl' of Abner Powell, Ill, in August. 
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Houston County Bar Association 
The new Houston Coun1y B;ir 

Association officer;, as of Scplember 
19, arc d~ follows: 

Marshall County Bar Association 
The ncwly•clC?Cted Marshall Coun

ty Bor Association·~ offlcers .ire: 
President; C1'01'1«! M. Borrwu, 

Gumc,wlllo 
Vice-prpc;ldcnt: F. nmothy RllC'Y, 

Albo11Villo 
Secrcwy/trcasu rer: T: J. Como~. 

frc~hmau etas~, the faculty, the 
Alc1bJma Law Institute ,rnd the law 
School Endowment. 

Professor Charles Gamble, forml.!r 
dean of the Universlly of Al,1bama 
School of Law and author or the re
vised editions of McE/roy's Alabama 
Evldenc~, was the Featured speoker. 
Professor Gamble's topic was '\A.la· 
bama Evido11ce: A Comprehensive 
Perspective:· During his presentation, 
Gamble presented his Oril attempt al 
providing a chort which, ooCC? It Is ful
ly developed, will give lhe practicing 
lawyer a comprehensive plc:ture of the 
fn tire body of evidence law as It has 
evolved In Alabam.i. 

President: Edward M. Price, Ir., 
Dot hart 

Vlce-~f'Csldcnt: Rnndy C. Br,,ckln, 
Doth on 

Treasurer: Eugene Pilul 
Spencer, II, Dothon 

S<:cr~,1ry: Banks T. Smith, 
Dothan 

Huntsville-Madison County Bar 
Association 

AlbPrtvlllu 

Sumter, Greene and Marengo 
Counties Bar Association 

At th<> August meeting of 1he 
Huntsville-Madison County Bar fuso
ciallon, lhc following were elected of
ficers for this organization: 

The 17th Judicial Circuit bar 
Association sponsored a continuing 
legal education program held In Lin
den, Alabama, August 19, 1987. Ar>
proxlmately 50 attornC'y) from the On;t, 
fourth ond 17th Judlclal Clrcull bar 
a~socialions attended tho 1,rogram 
;ind the recenlion th111 (oil0v.tec.l ot the 
Linden Country Club. 

Al the closo o( the program, Joe C. 

-

President: Douglas C. MMtln
son, Huntwlllc: 

VlcP.prcAldont: Roben Seller) Smllh, 
Hunbvllla 

Secrorary: Ptiul Pill<.', 
Huntsville 

After Introductions by Drnyton 
Pruitt, Nothanlel Hansford, acting 
dean of the University of Alaboma 
School or Law, opened the program 
wi th an updi\le on the law school, 
providing information on the current 

Camp and David M . Hnll, both mem
bers of tho 17th Judlclol Circuit Bar 
Association, were honored for 50 
yeors of service to their loc;il nnd state 
bar associiltion~. (See biographical 
sketches in chis Issue'.~ "Bar Briefs" sec

Tlt'.t~n.'r. Susan Tuggle, 
Huntsville 

tion .) 

ALABAMA BAR INSTITUTE FOR CONTINUING LEGAL EDUCATION 
November and December 1987 Programs 

NOVEMBER 
12 Farm Bankruptcies Under Chapter 12 (Satellite) •• • . • . • . • ... 4.6 
12 Civil Pr0¢edure .•. . .•...•...•.•.••........ • ..••••.•... 6.3 
13 Ctvll Procedure. . . • . • . . . . . • . . . . . . ....... ....•....... 6.3 
19 Generation Skipping. Planning and Drafting (Satellite) . ...... 4.6 
19 Damages ... . ...... ........ . ...... .. ... . , ........ ... . 6.8 
19 Civil Procedure (Video replay) ... . ... .. . •. ... , . . .. . ..... 6.3 
20 Damages . .. .. .. . , .. . ... . ..... . ....... . . . . . . , .. , . , .. , 6.B 
20 Clvll Procedure (Video replay) .. .. ... .. . .. .. . ... . .. .... . 6.3 

DECEME3EA 
3 Banking Law and Practice (Satelllte) .•..••....... . . . .. . .. 4.6 
3 Bankruptcy Law. . . . . . . . . . ............ . .. . .. . .•....•. 6.9 
4 Estate Planning . . • • . . . • . • . . . • . ..•..•. . .• . ......•.... 6.8 

10 Employee Benefits In Corporate Transactions after 
Tax Reform (Satelllte) . . • . . . • • . • . • ..••... 4.6 

10 Winning Jury Trials .......................... • ...•.... 7.4 
11 Winning Jury Trials . • • • • . . . . • • . . . . . . . . . . • . • • . . • . . . . • . 7.4 
16 Civil Procedure (Video replay) •. . .. .. . ............. .. . .• 6.3 
17 Negotiation and Settlement. , . ••••••. .. , . ••... .... .•..•. 7.5 
18 Negotiation and Settlement. •. , .•..•• .. , ... , , •...•••.... 7.5 

UA Law Center 
Montgomery Civic Center 
Birmingham Civic Center 
UA Law Center 
Birmingham Civic Center 
Dothan, Sheraton 
Montgomery Civic Center 
Sheffield, Holiday Inn 

UA Law Center 
Birmingham Civic Center 
Birmingham, Harbert Ctr. 

UA Law Center 
Birmingham Civic Center 
Montgomery Civic Center 
UA Law Center 
Mobile, Riverview Plaza 
Birmingham, Harbert Ctr. 

• 
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Book Review 
Alabama Civil Practice Forms 

by Allen Windsor Howell, The Michie Co., Charlottesville, VA, pp. 563 

Reviewed by Greg Ward 

Few weeks gQ by when I do not open 
my m.iil and find a new offer for a set of 
form books, not Just ii set of fom1 books, 
bu1 the set of form books, generally pur
porting to be the last set of form books 
I wi ll ever have to buy on that subject. 
Of course, this rMely-lf CM~r- turns out 
to be the case. And, often as not, those 
that arc purehased are a dlsappolnur10nt. 

Not that I underestimate the need for 
forms-on the contrc1ry, they are referred 
lo around the state In terms such as 
"cookbook~" or '1r1;Jcipes!1 They are facts 
of modern pracllc:1.! and a ncco$sity tha1 
no lawyer can afford to be without for 
much lo11gor. The real problom lies In 
frndlng such books that were written with 
a specific Jurisdiction In rnlnd. 

Finally, someone has written a hook 
which a11empts to tailor-make dvll forms 
on Alabama law for the general 
pracllll oner. 

Allen Windsor Howell, a member of 
the Alabama bar, has structured Alabama 
Civil Pract/c:e rorm~ so that It Is one of 
the best books the attorney involved in 
a generc1I civil practice can have at his 
or h1:1r fingertips. It Includes nearly 400 
forms covering o broad array of civil 
mattNs. 

There are ten chapters: general dam
age actions; actions against govern men• 
tal entilies; equitable claims; probate 
court proceedings; domestic relations; 
e><etulion, levy ~nd garnishment; busi
ness organl?.atlons; real esti!te tr11ns11c
tlons; wills and trusts; and miscl:!llaneous 
other forms. 
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I have not found a betuir single-volume 
book In which a new attorney shou Id In
vest. Instead of having to draft each docu• 
ment from scratch, Howell gives an ex• 
eel lent point of beginning. Not only are 
the forms good, but law notes ore also 
included. The notes are not extensive-
in fi;lct, they generally are very short
but th(!y are helpful in Jogging the mem
ory and giving a quick reference point. 

In light of the paucity of availability o ( 
modern forms on the s1,.1b)ect, the chapter 
on probate court proceedings Is especial· 
ly helpful. In this section aloM 1here Is 
a collection of nearly 70 forms dealing 
with subjects as diverse as adult guardl· 
anshlps, adoptions and administration of 
estates. Each section Is subdivided. fo r 
example, the section on adult guardian
ships is subdivided into the petition Clf 
inquisition, order setting hearins, trans
cript and instructions to Jury, oath o( Jury 
and Jury verdict, as well as all others 
needed for a simple gu;irdianship (16 in 
ulll. 

Alabama Civil Pract/Cl' Forms fulfills 
another need for an lt1creasing numbt?r 
of lawyers. With the rapid expansion of 
1he number of word processor~ In u~e 
around the state, it ls t1n e)(cellent source 
(or sottlng up a forms file in a word 
processor-d real time-saver, and one 
which can translate into dollar savings. 

Of course, as the author points out in 
th(! book1

~ preface, rorms are not meant 
to be used without the necessary altera
tions Lo make them rit specific cases. 
They Me not a panacea for the .ittorney 
who does not chock tho statute$ and 
cases, but these are among the mo5t 
useful materials I have seen. And, Judg
ing from the reactions I have heard, this 
seems to be consensus oplt1io11. 

Howell does not fill the book with 
much 1.iw. That Is not his goal. What he 
docs Is put an l:!xc:ellent sln11le-voh.ime 
civil form book at your disposal-a task 
heretofore gone begging. 

• 

Greg WarrJ is ii sraduatc of Auburn 
University and rhe University of Alabama 
School of L<iw. I lo Is In private prJctfce 
in Lanett, Alabama, and serves on the 
editorial boi.!rd ofTne Alabama Lawyer. 
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Opinions of the General Counsel 

QUESTION: 

"Our firm Is contcmpl:ttlng the preparation of a firm re
sume for sons, friends, existing clients itnd prospective 
employees, as well as other persons, Including prospective 
client , who may inquire about the firm. In the resume we 
plan to Include statements describing the experience of the 
firm In specific areas of practice. We will not, howc-vcr, be 
comparing the quality of those services to those offered by 
other law firms. 

"Does such 11 resume constitute advertising under Tem· 
porary Disciplinary Ruic 2·102 and therefore require the 
disclaimer set forth In subsection (E) of that rule?" 

ANSWER: 

T(!mporary Oiscipllnary Rule 2·102(E) requlms that, "No 
communication concerning ,1 lawyer's services shall be 
publl~lwd or broadcast unless It contains In legible and/or 
audible iangu.-1gC! the following: 'No representation Is made 
about the quality of the legal service~ to he performed or the 
expertise or the lowyer performing )Uch service~."' As yaur 
proposed (lrm resume wi ll Include lofonrrntlon r!!garding the 
~ervlce~ provided by yaur firmr IL must lncludC' tho dlsdalm~r 
;is set out In DR 2·102(E). 

DISCUSSIOI\: 
Temporary DR 2-102(E) mquims that ~latPmems regarding 

o lawyer's services must be accompanied by a dl<;<;lalmer. This 
provision Is authorlLed by holding~ of the United States 
Supreme Coun which permit certain limited stllte regulation 
of so•called "commercial speech;' a~ oppoi.ed to "pure 
speech:' which Is il~orded full FIM Amendment protettion. 
1'CommNcl11I ~peech" has been described by the Unit·!!(! 
SLatos Supremf: Court as communication "related solely to 
the <.lConotnlc Interest of the speuker .ind It!. audience" or 
spcoch "which does no more than propose o commarclal 
transnctlon.11 Ctntra/ Hudson Cas v. Public Service Commis
sion of New York, 447 U.S. 557 (1980); Mocter of National 
Service Corporal/on, 742 Fed. 2d 859 (5th Cir. 1984). Com
mercial speech may oo forbldd1m and rcgulnted in situations 
where so-calleo pure speech may nor be, Supersign of BoCd 
R,11on, Inc. v, City of Ft. LaudcrddlC, 766 Fed. 2d 1528 (11th 
Cir. 1985). NoYenheless, "Truthful advortislng relating to lawful 
Jctlvltles I\ onlltled to the protections of the Fir~t Amend
ment:• Virginia Board of Ph;irmacy v. Vlrsinh1 Cit/Lens Con-

The Alabilma l.awyer 

by Holly L. Wiseman, 
Acting Assistant General Counsel 

se1111cts Council, Inc., 425 U.S. 748 (1976); Bates v. St.11c Bar 
of Arizona, 433 U.S. 350 (1977) 

In the case of Matter of National Service Corporation, 
5upra, the Fifth Circuit Courl of Appeals atte<nptcd to 
distinguish an example of "pure speech" from "commercial 
speech:' A plumbing company had contmcled (or outdoor 
hillbotird ,,dvcttl!.lng, then med bdnkruptcy hr.fore it could 
pay for the billboards. The billboard company proposed to 
display the following message on billboards reserved by the 
plumbing company: "Beware, this company doe~ 1101 pay its 
bill s.'' The Fifth Circuit noted that tho message wa~ nor a 
sollcii.11ion (or the sale or purchase of a product or service 
and that it did not constitute a "mere advertbcmcnt'' since 
It w~ not published by one whose proOt Interests wcro serv(xl 
by the vkw espoused. The court also noted that the message 
was "not in the form of a paid advertisement." Tho cour1 held 
that this rlH!)Si.181! COn$lituted pure speech and could not be 
enjoined by the b:inkruptcy court as haru~sment o( the debtor. 

The landmark case of Bates v. Stille Bar of Arizona extend· 
cd the llmlted rl~t Amendment proleclion, ;iccortled lo com
mercial speech, to advertising by lawyer~. Suhseq11ently, the 
Supreme Court hos approved some regulation o( lawyer adver
tising by bar assoclallons. Most portln<!ntly, in the recent case 
of ZJuc:lerer v. Office of Disciplinary Counsel of tlw Supreme 
Court of Ohio, 105 S. Ct. 2265 (1985), the Supreme Court 
agreed that "warnings or disclaimers [may] be appropriately 
required .•• in order to dissipate the possiblllty of consumer 
confusion or deception'~ citing In re R.M./., 455 U.S. al 201. 

The Code of Professional Responsib/1/ty of the Alabama 
State Bar correspond~ exactly to the U.S. Sup,omc Court 
holding~ regnrdlng lnwyer advertising. Temporary DR 2-101 
prohibits only communications concerning o lowycr'~ services 
wh lch .:iro falso or misleading. Temporary DR 2-102 requires 
that ony "communl<:Atlon concerning a !Jwyer's services" shall 
contain the following clbclalmeJ': "No representation Is made 
about the quality of tho legal services to be performed or the 
expertise o( the lawyer porformlng such services:• The 
Alab,1ma Supreme Court has upheld this dlscl,1ime, require
ment In the case of Mezrano v. Alabama Stare 8;i1, 434 So. 
2d 732 (Ala. 1983). 

The propo~cd firm resume'? clearly contain, communica· 
tlon~ concerning ,, lawyer's service~. 11 Is .ipproprlately 
rogulc:1too as "commercial speech" because It rel,1toh to the 
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economic: lnterosts of the firm or propos
ed reclpi<,mts of tho resume. The Infor
mation contained In the resume clearly 
Is Intended to solicit the sale o( the firm's 
services. Preparation of the resumi? ob
viously will be paid for by the law firrn, 
and it wil l be circulated 10 those who 
n,ight be Inclined or lnducad to angagc 
the law firm's services. Ur,dcr previous 
opinions Issued by this office, direct mail
ings of such brochures would constitute 
permissible advertising rather rhon 
lmpormlsslblo "solicitation" as prohibited 
by Temporary DR 2·103 (R0·86-49). They 
must, however, contain the Temporary 
DR 2·102 disclaimer. Those preparing the 
rcm1me also should review Temporary 
DR 2-104 regarding "Communication of 
Fields of Practice" and Temporary DR 
2-112 regarding ':A.dvortlslng o( Certlflca
tron:' Those rulo~ forbid claims of spe
clall2:atlon except In certain narrowly 
lln,lted circumstances. • 

Pictured above are, left co right, Ray ferraro, president of The Florldi,1 Bar and host 
for the 7987 Southern Conference of Bar Presidents, held in Palm Beach, /Ilorlda; 
BM f-larrls, prcs/dont of thf! Alabama Sta co Bar; and Reggie /1art1nC!r, execullvl! direc
tor of the bar. /-/arr/~ and I lamncr arc holding a memento of their visit, which coin
cided with the Alaba,rw-rlorlda football game In Birmingham. President Ferraro Is 
a graduate of the University of Florida. 

Back to Birmingham . ,n 1988 
1988 Alabama S ual Meeti11g 
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July 21, 22, 23 

hase Galleria, 
at the 

Wynfrey Hotel, vt= 

Birmin2ham A abama 
~ education 

- entertainment 
- i nspi ration 
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Consultant's Corner 
The following Is a review of and com· 

mcmwry on an omce automation Issue 
with current lmpoflJnce 10 the legal 
community, prepDred by che office Jt110-

mation COMulianr IO the sl;ite b;ir, l'au/ 
Bornstc/11, whose views are not nec1is
Sl.lflly those of 1he stale bar. 

This Is the fifth ilftlcle In our "Comul
tant's Corner" series. We would like ro 
hear from you, both In cr/1/que of the ,tr· 
rlcle wrltten MtJ suggestions of topics for 
future articles. 

Ju t Say No 
The computer industry continues to 

undergo n signlOcant ~hake-up, and ft:!w\!r 
comp(inie~ seem destined to ''make It;' 
at least In their prosent form. Virtually all 
vtlndon, MC turning to a strategy called 
"vcrtfcol marketing:• This means, among 
other thlngs1 that olmost everyone claims 
10 be an expert In the legal field, albeit 
they wore In the wholesale beverage di~
ulbutlon business three weeks ago. This 
raises an Interesting dilemma: 
- Many Orms do have pressing need!. 

for truly effective legal-speciOc i.~

tem\ ,uch as document production, 
time ,incl l'>llllng. practice manc1gc
ment, etc. 

....:rhoro arc hordes of vendors, who 
dnlm to h.ivc "revolutionary " 
tec.hnology. 

- I low to choose? 
There are six types of vendors I would 

never huy anythlns from, regardless o( 
their representations. 

Guilt-mongers 
Th~e arc among the most desperate 

of vondor1,, but the easiest to detect. They 

The Alabi!mil Lawyer 

give them,;elves away Immediately with 
such rehearsed phra~e!I dS, ''You mean 
you are not lntemstla.'d n the bc!it?" ''You 
have everything you noodl" ''HO\'/ do you 
know we are not the best if you will not 
let us make a prcscnratlon?'' ''You are 
s,1tlsOcd with what you h~~ Do not f,,11 
(or the "reasoned response" technique. 
They will eat you alive. /usl s;iy no, (,ind 
hang up/throw them out). 

Bargain-hawkers 
Do not mlslnlerpret this one. There are 

legitimate bargains to be had and you 
should pursue them, but only 1( you 
would have bought the product/i.ervice 
at the regularly offered price. If It wal> not 
ii good value at Its regular price, /1 was 
not a sood value. Think of the cardinal 
rule of th!! mdrkctplacc: "Demand con
trols price.'' Ask yourself, "I( this Is such 
,l good deal, why Is it so cheap?" A ~urr 
clue Lo a product's true volue Is whether 
II ever sold for a non-discounted price. 
How to handle hawker;? Just say n_. 

Bad-mouthers 
It may mke a bit longer to pick up on 

this type of vendor. He Is the quintessen
tial hustler: "That's yesterday's tech
nology." "You mean you llke thatl" 
"I l,wen1t you read what Bubba's Video
world Is Mying about them?" Aftor ,l (cw 
minutes yQu realize that you have heard 
nothing ii bout this wndor's product, 011-
ly what I~ wrong with ovoryonc else's. 
Pointing out compamllvc d!((crcnces be· 
tween one product and another is iln 
ethical (and e((ective) soles technique 
provided It involves more than mere 
competitor bashing. Ask yousrlf what 
this vendor's angle really Is. Answer your 
own question with the (now) cl,mic "Just 
say __ :' 

Poo,-.mouthers 
These are kin to tho 8Jd-mouthers, but 

a bit more pronl! to olidt sympathy from 
a unwary buyer. "I am Just three doors 
down Lhu street:' "Wouldn't )OU rather do 
bu~lncss with o loct1I (irm?" "I know you 
from Elks, don't I?" "Hey, why not give 
me o break?" ''My wife was your isreat
ount's flower girl:' This get~ a bit sticky, 
even more so If your great-aunt Is ~till 
alive. Nonetheles~, you \hou cl not be un
duly swayed by such crawn appeals. 
Whal if the poor soul is unable 10 meet 
the agreed roqulromcntsl Arc you going 
to sue your gwat-aunt's flov.'Cr glrl'~ hus
band? Is not your pr.1etllc enough o( o 
burden without 1hisl Just sn_ -· 

Hip-shooters 
They ;ire fast, you have to wnccdc that. 

No matter the quc~tlon an an~wcr Ii, 
forthcoming in mllll~econd~. A~k about 
business history and ~u are likely to get; 
"History? .• lilstory? ••• IM:?re making it 
d ~ we !>peakl" rlow ,,bout leg;il,speciOc 
word processlngl "We got ill" Ti1ble of 
Citations? "Won the Kentucky Derby in 
'81, sired iln 186 winner, T.1ble of Au
thorities:• Whot obout access 10 Lexi~ or 
Westlaw? "Enstl.1w, Vokstlaw, If they're out 
there we're comp11tlble with 'em!' That 
should do it. If it docs not, try another 
question, any question, then •.• l~t 
5 ____ • 

Note-takers 
These people Ciln reolly drive }OU nuts . 

They are so nice, yet they make you wish 
you had taken up cot fish forming Instead 
o( low. An indelible clue 15 rhe poised 
pen. These poor souls are hlf'l..>d by a 
$leazy vendor to canvasb law firms (at 
$3.36 per hour) on lwhalf of "the doser.'' 
Their que!ltions wlll drive you up the 
wall. "Oh, that ~oundl> so excitmgl" 
"Whdt does a llrigJtor do?" "Do briefs 
come In colors?" You gel the picture. Just 

• 
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MCLE 
News 

MCLE News 
by Mary Lyn Pike 

A~slstant Executive Director 

CLE compli ance due 
The deadline for earning 1987 conti

nuing legal education credits Is Decem
ber 31, 1987. A calendar of CLE oppor
tunities Is printed els~hero In this Issue. 
If you wish to aucnd n program not llstcd, 
c.ill or write the MCLC Commission at 
state bar he;idquartcrs. 

CLE transcripts 
Until 1987, the MCLE Commission did 

not require course! sponsor; to submit 
registration or allcndance lists, but re
quired bar members to mnlntnln their 
own records o( course attend;ince. Our· 
Ing 1986, the co111misslon adopted Reg
ulatlon'4.1.15, requiring spor,~o~ to sub
mit registration lists so CLE traMcrlptJ. 
could be compiled for bar mcmbC!rs. 

This month, a transcript wrll be gen
emted and malled I() oath member of tha 
bar GS yenrs o( agC! and younger. It will 
replace the blue and while form used 
over the previous five years and Is being 
malled two months later than in years 
p;ht ~ the attendance record will be as 
completc a1, possible. 
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July co mm issio n meetin g 
At Ill. July lS, 1987, meeting conducted 

in Mobile, Alabama, the MCI e Commis
\iOn conducted th!! following business: 

t. Voted to recommend to lhe ex
ecu!lw committee anrl 1he president that 
Commbsloner Phillip Acbms of Opelika 
be chosen chairman of the MCLE Com
mf\sion fo, l987-88; 

2. Voted to recommend 1he following 
commissioners to the nominating com
mittee as new MCLE Commission mem
bers: George W. Royer, Jr., J. Mason 
D,wls, Broox G. Holmes and JamCi. R. 
Scale; 

3. Denied a request for CLE credit for 
wrhlng a chapter of a textbook to be used 
In graduate, internship and postgraduate 
college course~ In forcn~ic psychology; 

4. Ruled 1hat the governor's legal ad
vl~or ilnd a~~istant legal iJdvlsor arc ellgl
ble for Rule 2.C.1 exemptions from the 
CLE requirement; 

s, Approved retroactively three 1986 
programs submlltad after 1he MMch I, 
1987, approval dcadllne, on thl' condition 
the sponsors be ln(ormed 11galn of the 
necessity for complyln8 with the com-
111ls~lon's requirements; 

6. Allowed an illlorney to amend his 
1986 CLE report after the March 1, 1987, 
amendment deadline, on the condition 
that the attorney 1101 make such requests 
In the future; 

7. Approved a seminar on confrollin8 
contract disputes, do&lgned (or both 
lawyers and professionals In construction 
and arbilration (American Arbitration 
Association); 

8. Approved ii seminar on legal ls~ues 
,lnd tho handicapped, designed for law
yers, school s~1perintendents and spGclal 
education coordinators (Alabama Do· 
partment of Education); 

CORRECTION: In lhe September 1987 
ls!iue of the Lawyer, on pogc 282 (annual 
meeting highlights), Wh~dell Owens of 
Monroeville was listed Incorrectly as Ed
ward Boswell o( Gl!nl?Vil. The Alabama 
Lawyer regrets any lnconll('nfcncc this 
may h.we caused Mr. Owen~ or Mr. Bos
v.,ell. 

9. Approvi!d a seminar on oren net• 
work archllecture designed for anomeys, 
orillty cxccutl~, vendo~. lobbyists, 
manufacturers and tclecommunitation 
Uber. (Telecom Publishing Group); 

10. Denied the Eastern Mineral Law 
foundation's request ror .ipproved spon· 
50r btatus because the organization does 
not limit Its membership to attomeys and 
Its educational efforts ore not directed 
\pcciOcally to attorneys; 

11. Granted approved sponsor status to 
tho National Association o( Attorneys 
General; ;ind 

12. Granted apprOVL>d sponsor 51mus to 
the Continuing Legal Education Satellite 
Network but exdudC!d from presumptive 
approval broadcast) to law Arms. Law 
Orm~ wl~hing to receive crcdh for such 
broadcosts wi ll be required to apply for 
approv.,I of them In accordance with 
Rcgulntlon 4.1.14 on in-house seminars. 

Septemb er commi ssion meeting 
At i15 Scp1embcr 25, 1967, meeting In 

Montgomery, the MCLE Commission 
conducted the following busln~s: 

I. Recognized and welcomed new 
members: Commissioners Broox G. 
I lolmcs, James R. Seale, J. Mason Davis 
anti George W. Royer, Jr., 

1987 
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2. Added o second p.iragr.iph to 
Regulation 5.1, as follows: 

Any reports received by J,muary 31, 
or the next buslnC!tl> day I( January 
31 ls a S.iturdn)' or Sunday, will be 
considered timely flied. All others 
must be accompanied by a Ofty-($50) 
dollar late Ollng fee In 1he form of 
a check made payable 10 lhe Ala
bama Stale Bar. l<eports not ~o at
companied will be returned to the 
attorneys flllng 1nem and tho)(! auor
neys wlll be deemed not In compli
ance umll the fee Is paid. 

3. Adopt<.:.d MW l<l!14ulatlon 6.A.1, as 
follow!i: 

Any deOcloncy plan rccolvcd by the 
Alabama State Bar .iftcr January 31, 
or the next busln(!Sb day Ir J,u,u;iry 
31 is a Saturday or Sundoy, shall not 
be accepted ond the sanctions sot 
forth In Ruic 6.B. sholl npply. 

4. Approved proposed wording (or the 
amundm1mt of Regulation 3.6, previous
ly approved: 

The number o( hours required 
me.in~ that the attornry must nctu• 
ally attend twelve (12) in~tructional 
hours of CLE per year with no credit 
given for Introductory remarl<~. meal 
br!!akl> or bu~lneS!> meetings. An In· 
~tructlonal hour will in all event\ 
contain at least sixty (60) minutes. 

5. ApprO\-ed proposed wording for new 
Regulation 3.1.0, previou,ly approved: 

Any b;ir member earning twenty-flve 
(25) or more credits In a given year, 
excluding credits brought forward 
from the previous year and teaching 
credits earned, shall qualify for il 
continuing lcgc1I cduc..itlon rocog11i
tion award. 

6. Approwd a µermancnt proHram of 
substitute compliance (or a bar mombor 
on the basis of physical dlsabllllyi 

7. Dtmled a request (or teaching credit 
for ludglng of a mock trial competition; 

8. Waived the $50 late filing fee (or an 
attorn~ who filed an affidavit attesting 
to the fact that he had malled hi~ 1986 
CLE roport to the MCLE Commission 
twice during the month of January 1987; 

9. Waived the $50 late filing fee for 
another attorn~ who flied a similar 
<1ffidavit; 

10. Granu:td approvt.'<l sponsor status to 
the Federal Energy Bar Association and 
the National Institute of Municipal Law 
0/ncers; 

11. Denied approval of a labor relations 
symposium because ltwasd1;?Slgned prl
rnarlly for nonlaW}'(!rs (Cor,stangy, Bmoks 
and Sn,ith); 

12. Tabled a request fr,r accreditation 
of a seminar designed for auorncys an(:i 
doctors pending rl!View of handout~ pm
pared for th<! Sl!tnlnar (Mob I le Bc1r A~so
clatlon); 

13. Declined to approve a i.emlnar on 
dealing responsibly with the chemical
ly dependent (HuntSYllle lntc_ragency 
Council on Chemical Dependency); 

14. Approved for full credit In part and 
hal( credit In part a seminar on the utilr
Lallon of legal asslstartls (Montgomery 
County Bar Association); 

15. Approved for half credit a foderal 
law o"1ce managenumt seminar (U.S. 
Eqm1I Employment Opportunity Com• 
mission); 

16. ApprOV<.>d In part. and denied In part 
a confetonce for legal executives (Can
tor and Company, lnc.); 

17, Dc?cllned to approve a bankruptcy 
i.cmlnM bec.iuse the ~pon~or fallec.l to 
submit It for advance approval, after be• 
Ing Informed that the commission \'VOuld 
accept no addlllonal retroactive applic.a· 
tlon~ (Creditor,; Law Center); 

18. Approved two 1987 programs on 
hospital law but ruled that no additional 
re1roc1ctlvc appllcatlons from the sponsor 
would be accepted (American Academy 
o( Ho~pltal Attorneys); 

19. Voted to amend Regulation 3.5, ef
fective January 1, 1988, to the effect that 
teilchers who do not prepare handouts 
wlll recolw no extra credit but, mther, 
wlll bo limited to credit (or actual tlrne 
bpOnt on stage; 

20. Tabled consideration of the rccom
mcndmlon o( the Ethics Education <;om
mlttee that such educ.itlon should be 
m0ndn1ed, 10 be considered at the com
ml5~lon\ November meeting, • 

SENTEN CING ALTERNATIVE 
PLANNING 

Our Oolonse Pro-Sentence 
lnveatlgallona : 
• Carry l avo rablo weight In the aantenc· 

Ing deolalon11 of 85 %ol the Judges who 
rood them 

• Minimize potontlol po1t·convlc11on 
problomo 

e 1ncorpor1110 ontlcipnted changes In 
fede ra( ... ntenclng practlces 

• tnclude a sentencing recommendation 
and, when opproprtalo, alternative& 
to Incarceration 

Senten ci ng and Parole 
Consultant& 

Nntlonnl Logul S11rvlo1J~ 
11 o ~oko Vlow Avonuo, Atlt1nrn, GA 30308 

Coll now: t ·800·:'Mt ·00911 
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Directories 
$15 

SMITH-ALSOBROOK & ASSOC. 

Call 269-1515 or write: 
P.O. Box 4156 

Montgomery , AL 36101 

The Alabama l,,wycr 

EXPERT WITNESS SERVICES 

• Tire consulting -
• Rim/lire explosions · . 
• Traffic acoldont recorurtructlon 

BOBBY D, SMITH, B.S., J.O .. PrHldent 
P.O. Box 3084 Opellke , AL 38803 (205) 741H644 
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Disciplinary Report 
-

Suspension 
• On September 15, 1987, the Supreme Court of the Stato 

of Alabama t:!ntered a Ona I order suspending Tuskegee attorney 
Calvin D. Biggers from lhe practice of law for a period of 91 
days, without automatic reinstatement. Biggers pleaded gull· 
ty to several charges allogln8 that he had neglected his clients' 
legal business. [ASB Nos. 86-443, 86-517, 86-520, 86·609, 
86-624 & 87•31] 

Public Censures 
• On July 15, 1987, Mobile lawyer Wilson M. Hawkins, 

Jr., was publicly censured for co11duct ildversely reflecting on 
his fitness to prac;!ice low, for willfu l neglect of a legal matter 
entrusted to him and for Intentional falluro to carry out a con
tract of emplayment with a client. Hawkins was retained by 
on our-of-state client In July 1986, and accepted a $250 foo 
to investigate a reported attempt to re-zone cenaln coastal pr0-
perty In Alabama that was located near propeny owned by 
the client. After having received no communication from 
Hawkins, and after numerous unsuccessful attempts to con
tacl Hawkins l1y telephone, the Clif!ril flied a comploint with 
the bar In October 1986. Thereafter, Hawkins Ignored 1he re
quest of the Grievance Committee of the Mobile Bar Assoc;ia
tlon 1hat he pro,,lde a response to the client's complaint. (ASB 
No. 86-666] 

• On July 151 1987, Montgomery lawyer Elno A. SmHh, 
Jr., was publicly censured for willfully neglce1lng a legal mat
ter entrusted to him, and intentionally falling to seek the lawful 
objectives of a client through reasonably available means, in 
violation of DR 6-101(A) and DR 7-101(A)(1) of the Code of Pro
fessional Responslbillty of the Alabama State Bar. Smith was 
the attorney of record for a cJlenr appealing a criminal con
viction to the Alabama Court of Criminal Appeals, but failed 
to flle a brief on behalf or the client, even after being notified 
by the court that the appellate brief had not been fi led and 
was overdue. Smith also ignored two requests from 1he Mont
KOmory County B1,1r Association Grievance CommlttM to pro
vide an explanation for his failure to file a brief on behalf of 
his dlcnt [ASB N<>. 83-522) 

Private Reprimands 
• On July 15, 1987, a lawyer was privately reprimanded 

for willful neglect and Intentional failure to seek the lawful 
objectives of a dlenr through reasonably ;walloble means. The 
lawyer was appointed by the court to represent M lndigen1 
convict on appeal, but did no1 rile a timely appellate brief. After 
being notified by the clerk of tho appellate court of his failure 
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to file a brief, the lawyer flied a pro forma ''no merit" brief, 
though the record on appeal contained the basis for several 
legitimate arguments o( reversible error. IASB '-lo. 84-6981 

• On July 15, 1987, a lawyer was prlvarely reprim11nded 
for engaging in conduct 1hot adversely reflected on his fitness 
to proctlce law. The conduc1 essentially amounted to contri• 
butlng to the delinquency of a 15 or 16•yoar-old minor, by al
lowing the minor to spend considerable time at the lawyer's 
residence, and making alcohol avallable for the minor's use. 
(ASB No. 85-48) 

• On July 15, 1987, a lawyer was privately reprimanded 
for having violated Olsclpllnary Rules 2·111(A)(2) and 2-111(8)(2). 
Tho lowyer flied a suit on behalf of o client, ond was subse
quen1ly dlschar"ged by lhe client. However, the lawyer did not 
file a wlthdrawal In the suit, iind did not delfver to the client 
all of the papers In his possession lo which the client was en
titled. [AS6 No. 86-121) 

• On July 15, 1987, J l.iwyer wa_.s privately reprimanded 
(or willful neglect, Intentional failure to seek the lawful ob
jectives of a client and lntcntlonillly prejudicing or damaging 
n cllent. The lawyer nlod a suit on behalf of 1he client, and 
subsequently failed to comply wll h the trial court's order that 
the pleadings be amended to .idd additional necessary par
ries. The failure to amend resulted In the action being dis
mbsed, with costs taxed against the lawyels client. IASB No. 
86-716) 

• On Sep1ember 25, 1987, a lawyer was privately 
reprimanded for conduct odversely reflecting on his fitness 10 
prac:;tlce law, growing out of his failure to appear at 1he sche
duled time be.fore the board of bor commlsslonol'!l for a private 
reprimand In another matter. [ASB No. 86•7301 

• On September 25, 1987, a lawyer was prlvatoly repri· 
mondcd (or having wlllfully neglected a legal matter entrusted 
to him, and having lnrcnllonally failed to seek the lawful ob
jectives of o client 1hrough reasonably aV11llable meons. The 
litwyer ogreed to represent n client in seeking dnmages aris
ing from fraudulent reprosontatlons that had been mnde to the 
cl lent In connection with the purchase or a house. The lawyer, 
however, fulled to ftlc suit on the client's behalf prior to the 
expiration of the statutory period of lirnltarlons. (ASB No. 
86-394(8JJ 

• On September 25, 1987, a lawyer was priViltely 
reprimanded for having violated DR 9·101(A). The lawyer. a 
former Judge, sat as the judge on a divorce caso1 and several 
subsequent modification proceedings. After leaving the bench 
and entering tha practice of lilw, the lawyer then Initiated 
another modification proceeding, concerning child support, 
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as a~torney for the forml!r wife, against the former husband. 
[ASB No. 85-08] 

• On September 25 an Alnbama ouorncy received a 
private reprlmar,d for vlolotlon of Dlsclpllnary Rules 5-105(A), 
7-lOl(A)(l) and 7-101(A)(2) o( the Code of Professional Respon· 
slb/1/ty. The Dlsclplinary Commission found that the attorney 
h.1d been retained to represent an es1.ite In a will contest. Im
mediately prior to a trl;:il on the matter the allorney advised 
the executor of the estate that he previously had reprl!sented 
the contes1t1nt and h;:id advi~ed the contontant on a legal mat
ter directly relatr.'d to the contest itself. Furthermore the attorney 
ndvised that he oxpi,:cted to be called as a wltno&s by tho con• 
1est11nt. The Dlsclpllnary Commission determined that the at• 
torney's conduct was such that he was engaged In a situation 
thnt would likely Involve him In representing differing Interests, 
and thnt ho failed to seek the lawful objectives of his client 
and foiled to carry out a contract o( employment as required 
by the Rules. (ASB No. BS-387] 

• On September 25, 1987, a lawyer was privately 
reprimanded (or wlllfully neglectlng a legal matter entrusted 
to him. He accepted a retainer to represent a c:llent in appeal
ing a clvll case, blJt did not file a timely brief. The appeal was 
dismlswd by 1he appellate court, but the lawyer took no ac• 
tlon to have It reinstated, and did not apprise tho client of the 
dismissal. [ASB No. 86-485(8)] 

• 

,§%:~ 
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$15.00 

Call 269-1515 or 
write P.O. Box 4156 

Montgomery, AL 36101 

UNITED COMPANIES 
LIFE INSURANCE 00 . 

REALLY GOOD NEWS 
Here's a lender making 20 year loans with FIXED Interest rates. Not variable, FIXED FOR 20 YEARS 
Commercial - Investment loans, first mortgages. 
Properties: Office buildings, shopping centers. light Industrial. New construction, rehab. properties, or 
existing buildings. 

Bankers: We can provide Forward Commitments, up to one year In advance, lor permanent loans to 
cover your construction loans. 

United Companies Is a one-billi on dollar, financial company listed on NASDAQ. 

Phone: 
(205) 979•0367 

The Alabama Lawyer 

J. Michael Shields 
Southcrest Bldg., Suite 201 

1025 Montgomery Highway 
Birmingham, AL 3S216 
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Memo rials 

John Edmund Ad:ims-G rove HIii 
Admined: 1919 
Died: September 9, 1987 

John t homa~ Andrews, Jr.- Birmlngham 
Admitted: 1964 
Died: July 6, 1987 

Robert Warner Dick- Montgomer y 
Admitted: 1974 
Died: August 24, 1987 

Peter A. Di Rito- Baltlmorc, Maryland 
Acfmitted: 1945 
Died: December 17, 1986 

W. Hcrb(t(t O borne- 6irmlngh am 
Admitted: 1930 
Died: Sepwmber 6, 1987 

Forrest Leo Troan<>r, Jr.- Llttleton, 
Colorado 

Admitted: 1974 
Died: May 28, 1987 

1 hcsc notice!> ure published lmmcdl
iltely .-i(ter report!> of death are received. 
Biographical lnform.irion nor appe.irlng 
In thi~ issue will be published ,11 ii 1,ncr 
dnw if lnfom1t1t1on h c1cce!>slble. We ilSk 
yt.,u to promptly ,oport the dfdth of iln 
Al,1bama auornny to the Alab,una State 
8Jr, and we would ilppreclarc your c1sslst
,1nce In providing biographical Informa
tion for The A/t1bJm1J Lawyer. 
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I . < ,11,\11,\ ,\\ C ,IIIIION\ 

On June 13, 1987, E. Grnham Clbbon~ 
died. He was a member or rht? Mobile 
Bar A!tsociation, Al~b.ima State Bar and 
Amcrk.an Bar As~ocliltlon. 

Gibbons was born In Vernon, Ala
bama, Nowmber 11, 1925, the son of 
James B. Gibbon~ and Anne Walsh Gib· 
bons. lie was educated in the public 
schools or Tu!>caloo~a, Alabama, and 
received his LL.B. degree In 1951 from 
the University or Alabama. 

Gibbons served In tho United $totes 
Army Air Force from 1943 to 1946 and 
wJJt a waist gunner on a 8-29 ln the 
South Pacific during World War II. lil' 
wa~ recalled 10 active duty during tho 
Korean Conflict r111d served from 1951 
through 1954 as a lleutcmint in the Judge 
Advocates omc~. 

In 1957, he came to liw in Mobil e, 
Alabama, and taught hlMory Md civics 
at Barton Academy for three years; he 
entered the practice or law In Mohlle In 
1961 nnd thereafter continued as an ac
tive and successful trial lowyer until his 
death. 

MJny members of the bar will recall 
Graham's readlnes5 to handle indigent 
cases without pay and also will remem• 

bcr that he was responsible for the land· 
mark decision handed down by the U.S. 
Supreme Court in the case of Boykin v. 
Alabama. In which the Court set out 
criteria to be met for a Judge to accept 
a guilty pica. 

He worked octlvely w th the youth of 
Mobile as a little league coach and 
through the Boy Scours of Americn, and 
was active In community affalr5. 

Gibbons Is survived ~ hi) wife, Betty 
W. Gibbon,; a daughter, Dorl..1 Desiax 
Glbbo rh; 1wo son~, John Duroc Gihbons 
and Tho111ab Jefferson Lannes Gibbons; 
nnd other rulatlves. 

l),\NIII W. ,\\OllOV , llt 

Daniel W. Molloy, Jr., was born In 
Birmingham, Alab11ma, Januory 10, '1949, 
and lived most of his life In nearby Sulll · 

November 7987 



gent, Alabama. Ho died March 22, 1987, 
In Mobile at the age of 38, 

Molloy graduated from the University 
of Ak1bama In 19n with a B.S. degree, 
received his law degree In 1976 from the 
University o( Alabama School of Law and 
was admitted to practice that same ye;ir. 

He rlrst came to Mobile as director of 
the Legal Aid Society of Mobile, sel'Vlng 
there for four years. He then was a mem
ber of the law firm of r larrl~ and Molloy. 

He Is survived by his wife, Melissa 
Molloy, and two children, a son, Jason, 
16, and a daughter, Kare, seven. 

C.I OIH, l I DW IN SI ONL. llt 

On April 25, 1987, George Edwin 
Stone, Jr., a member of the Mobile Bar 
Association and the Alabama State Bar, 
died and the Mobile Bar Association 
recognizes and memorallzes his out
standing record a~ a prominent attorney, 
distinguished citizl:!n and honored civic 
let1der. 

The Alabilma t..iwyer 

Stone was born in Mobile, Alabama, 
on January 11, 1911, Lhe son of George Ed
win Stone and Claudia Kirkpatrick Stone. 

He graduated from 1he public schools 
of Mobi le and later from the University 
of Alabama ;ind the University of Alo· 
bama Law School, where he received his 
LL.B. degree In Hl35. He was a member 
of the Phi Delta ThetA anri Phi Delta Phi 
fraternities. 

On July 15, 1935, he began practicing 
In Mobile and Ir, 1985 roc:eived a SO-year 
certificate from the Mobile Bar Associa
tion In recognition of his half-century of 
active practice. 

From 1939 until 1951, he represented 
Mobile Counly In the Alabama House of 
Representatives, serving with distinction 
In that position. For many years, he 
served as attorney for the City of Pric;hard 
and (or the Prichard Water Works ancl 
Sewer Board. He concluded his Jegal 
career In Mobllo as house counsel for Lhe 
Mobile County School Board. 

He Dlso served as a member of m:iny 
leading civic associations, Including the 
Ro1<1ry Club, and worked diligently with 
Contact Helpline. He was a member o( 
v.irious other civic, mystic and social 
organization~, and \Na$ a past president 
of the Mobile Bar Aswclatlon. 

At the time o( his Jeath he was a 
member o( All Saints Episcopal Churc:h. 

• 
CORRECTION: In the September lssua 
of The Alabama Lawyer; the notices of 
deaths of Alahama law~rS Incorrectly In
cluded WIiiiam Borden Strickland o( Bir
mingham. WIiiiam Borden S1rlckiand, of 
Mobile, is stl II an active member of the 
Alabama State Bar. The editors regret any 
ineonvonlencc this caused. 

Due lo this n~lstakc, no longer wi ll The 
Alabama LJJwycr publish obituaries from 
the Bureau o( Vito I Stotistics, nor will we 
take any lnrormotion over the telephone. 
The memorial information mu$! c;orne 
from a spouse, law partner/co-worker or 
tho local bar of which the deceased was 
a member, and 1his material rlnJst be In 
writi ng, with name, return address and 
telephone number. 

COURSE MATERIALS AVAILABLE 
$12.50 per se1 

Update '87: Re.cent Dev<!lopments 
In the Law 

Topics-
Tort Refor m '81: l l!l D(!Wlopment and 
Outcome; the Role of the Bar 

Will i,,m D. Scruggs, Jr. 
Fort Payne, Alabama 

Th<! Pract ical Impact of Tort 
Refo rm . • . 

•. . On Defense Practice 
Lawrence 6. Clark 
Birmingham, Al.ibama 

... On Plaintiff Practice 
Ernesl C, Hornsby 
Tollassce, Alabama 

Eth ics: A Summary of Rec:cnt 
Disdp linary Action~, Chnng<.'s in the 
Rules of Conduct Govern ing 
Attorneys 

Gary C. Huckaby 
liu rHsvllle, Akrbama 

Tax Reform: What Every Pract itioner 
Should Know 

L.B. Feld 
Birmingham, Alabama 

Recent Decisions of the Ali1barna 
Supreme Cou~t 

Civil C:ises 
Stephen 0. Heninger 
13irmlngham, Alabama 

Criminal Cases 
David B. Byrne, Jr. 
Mon1gurr1ury1 Alabamu 

Marital Llw Update: Child Custody 
a11d Visitation 

Robe,t F. Prince 
Tuscoloosa, Alaboma 

Insurance Practice Devel<l{'rrn!nls: Sub
,ogatlon, Bad Faith, C~ ployee Suits 

Plainti ff 's Perspe, tive 
M. Clay Alspaugh 
Birmingham, Alabama 

Defendant's Perspective 
Bert S. Nettles 
Mobile, Alabanw 
Over 700 ..ittorneys partlcipoted in 

t.his recent seminar, sponrored by rh(!_ 
Young Lawyars' Soctior,, ctnd most 
rated these mfltNiills 115 excellent. 
1 lem is y<Jur opµortunity lo purchase 
the ,riatorlals If yOu were un;ible to at
tend. Please send a check, made pay-
11ble 10 the Alaban,c1 Stat(!_ Bar, to, 

Semi nor 
Alabama State Bar 
P.O. Box 671 
Montgomery, AL 36101 • 
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FOR SALE 

FOR SALE: USED LAW BOOKS Ala
boma Reports/Appellate Reports, Ala
bama Codo, Southern Reporter 1st & 2d, 
Southern Digest and more. SAVE 30-
60% We buy, sell & trade. LAW BOOK 
EXCHANGE (800) 325-6012 P.O. Box 
2499 0, Jacksonville, Florida 3224 1· 
4990. 

FOR SALE: l.dndtech 86 Re.ii Estate Set• 
1lemcnt Sy~1cm Designed For IBM 1-'C, 
XT, AT & PS/2. Complute a closing with
In 20 minutes. Prcp.:ire& I IUD Pages 1 
and 2, Buyers and Sellers Closing 
Statements, all Disbursement State
ment~ .ind Checks. Reg. Z APRs ,.rnd 
Amortization Schedule~. PROGRAM 
FEATURES: Integrated Word Processor 
all~ prepa,..ation of Commitmen1s, 
Policies, Notes, Affidavits & others. 
Form~ Generotor for preparing FNMA1 

VA, FHA, ;ind other pre-printed rorms. 
Complcte £~crow Accounting for up 10 

15 bank accounts. Cross Reference 
System permits yot.J 10 look up closing 
(lies 23 different ways. Ft.JII reporting 
capability. Automatlcnlly prorates and 
calculates dosing Ogures. This is the 
best real es1ate numbcr-c-runcher ova II• 
able. $1,295.00 Complete. SatisrJed 
Customers Coast To Coast. Bell Data 
Sr-,tems, 303 Guaranty Build ing. 120 
S. Olive Avenue, West Palm Beach, 
Florida 33401, (305) 033-0454. 

FOR SALE: Conference table approx
lma1ely 14' long r1nd 5' wide In ex
cel 11.int condition. Also a Ricoh FT6200 
FR copier. Inquiries call Jeff Dalton 
(205) 2S1·3000 or write 3000 South
Trust Tower, 8irmingham1 Alabama 
35203. 

FOR SALE: Alabama DIResl, Alabama 
Reports to 1886, Southern and Southern 
2nd to dale, Wrlght'J. Federal Prnctlcc 
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AAI ES Mmn!.. No°"'P , """'Ill (O< •ro,11loM-- Of "'JlO'lll011t (IH,o~ 
l111ln9,. whlrh .,. 41 lht! 110t1tt11,1ttbr1 ••"1 N1111nl<'mbff1 jJJJ"' lt11elllCJ11 Ill 
(50) wllffll 61 1.,., S,\O ,~, "'1dlllfJl111 l"CJl(I. Cl•nlnl!il COf~ '" Jloymrttl m,111 
bo ,,.,.1oe,J .ccoltliow 10 1ht (ullawln# po1hll1hln1 r,chooullt, 

l•n 'ft• 1,,- Deodllne NOi/. 21 
Mioi.h 'U k,-o...i11"11,.,. l9 
M-,. '1lll l•w.-OMHI .. MMI.I\ 11 

NO dNdlt11e 1,n,1,iion, Will be /n4IJ, ~ cl•111fl<!d C<>flr ond p,r,-~ mado 
CIUI 10 ,,.. AUDIIT\I l•" Yl'I CO Al,i,,ma ~ C1,u 111Nl1 ab Miot .. "1 lloc;cy, 
I~ Am. •tS6, MOftl!IIHn•,y, Al 16101 

& Procedure, Am Jur 2d, ALR, ALR2d, 
ALR3d, ALR4th 1hrough Volume 38, 
ALR2d Later Case Service, ALR Blue 
Book of Supplemental Decisions, U.S. 
Supreme Court Reports. Contact Joe 
Calvin, P.O. Box 1!HJ3, Decatur, Ala
bama 356 02. Phone (205) 353-7541. 

FOR RENT 

FOR RENT: Spacious ldw offices, two
$tory hrick building, furnished-desks, 
chairs, (lllng cabinets, etc., and law 
llbr.lry (not up.to-date). Write P.O. Bo" 
699, Grove Hill, Alabama 36 451. 
Phone (205) 275-3470. 

FOR RENT: Birmingham, Southsldo; 
2,300 sq. (L; beautlrully decorated; (rec 
parking; $6.95 per sq. ft.; c.Jrpetcd; 
draperies. Phone (205) 939·1327. 

POSITIONS OFFERED 

ATTORNEY JOBS-National an(i Fed· 
c:iral Legal Employment Report: highly 
regarded monthly detailed listing of 
hundrt.>ds of attorney and law-rolated 
Jobs wllh U.S. Govemmenl, other pub
lidprlva te employers In Washington, 
O.C., lhroughout U.S. and abro.,d. 
$30-3 months; $50--6 months. Fed· 
eral Reports, 1010 Vermont Ave., N.W., 
#408-AB, Washington, O,C. 20005. 
(202) 393·33 11, Visa/MC. 

THE UNIVERSITY OF ALABAMA 
SCHOOL OF LAW Invites application~ 
and nominations for the position or 
Dean o( the School o( Law. Candidates 
must possess the J.O. or LL.B. degree 
from an ABA-accrt'Cllted law school and 
must be dcdlcatl!Cl 10 excellence in pro
fessional education. Candidates must 
be experienced In 1ha legal communi• 
1y and have an ostabllshed record or 
achievement, preferably as teacher; ilnd 
scholar-;. Cnndidotes mu5t be able to 
work with, and command the respect 

of, fticulty, students, administrators, sup
port Maff, alumni nnd friends of the law 
school. Prior experience in lnw prac• 
lice, buslnes$, the Judiciary or law 
school administration could be helpful, 
but Is not essential. Although the posl· 
tlon will remain open until filled, ap
plications and nominations should be 
$ent to arrive by Docomber 1, 1987, 
and addressed to Professor Camille W. 
Cook, Chair, Denn Senrch Committee, 
University of Alabama School of Law, 
Box 143S, Tuscaloosa, Alabama 35487. 
Candidates mu~t Include a curritu lun, 
vl t.io and bibliogaphy of public.itlons, 
a description or relev.mt administration 
experience and, where appropriate, a 
resume of experience in a legal or 
Judicial camer. The University of 
Alabama Is an equal oppor1untty, a<· 
nrmmlve action employer. 

SERVICES 

EXAMINATION OF QUESTIONED 
DOCUMENTS: Handwriting, typewrit• 
Ing and related examinations. lnternn• 
tlonally court•quallfled expert witness. 
Dlplom.ite, American Board of Foren
sic Document Examiners. Member: 
American Sociely of Questloncd Docu
men I Examiners, the International 
Association ror ldenllfi catlon, the 
British Forensic Science Sociely and the 
Notional Association or Criminal Da
fense Lawyers. Retired Chief' Documenl 
Exnminer, USA Cl Laboratories. Hilns 
Mayer Gidion, 218 Merrymont Drive, 
Augusta, Georgln 30907, (404) 860· 
4267. 

FIRE INVESTIGATIONS for attorneys 
and Insurance companies. Our firm 
specialize:; in n,c, fraud, ar~on, 
subrogation and surveillance. Insurance 
background. Qualifled In state and 
federal court, Reference~ and rates will 
be furnished upon request. James E. 
Po ey, Jr., and Linda F. Hand d/b/o In
vestigative ScrvlcC!S, 4849 10th Avenue, 
N., Birmingham, Alabama 35212 (205) 
59 1-1164. 
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Classified Notices 
LEGAL RESEARCH HELP: ExpE>rlenced 
attorney, member of Alabama Bar since 
1977. Access to ltl'N school and !>late law 
llbrc1rles. Westlaw available. Prompt 
deadline service. $35/hour. Sarah 
Kathryn Farnell, 112 Moore Building, 
Montgomery, Alnbama 36104, 277-
7937. In Jefferson and Shctll,y counties, 
coll free: 322-4419. No r11prcsentation 
Is made i!bout the quality of the leBal 
services to be performed or the cxper
rlre of the litwyer perform Ins such )Cr

vices. 

Classified Notices 
Deadline For Janu.iry 88 lssu!! 

Is November 27th. 
For More Information: 

Con1ae1 Margoret Lacey 
P.O. Box 4156, Montgomery, AL 36101 

rt' r 

VALUATIONS/FAIRNESS OPINIONS 
Closcly,held Businesses, Banks, Profes
sional Practices. For ESOI"\, Gifts, Est.ite 
Planning. Shareholder Disputes, Dlssol
ution~, Economic Loss. Experience with 
hundred~ o( cases and many industries. 
Lltigotlon Suppott. Court Testimony. 
Call/write for our Nowslottor. Mercer 
C11pltal Management, Inc., 1503 Union 
Ave. #201, Memphis, Tennessee 38104 
(901) 725-0352. 

FORENSIC SCIENCE CONSU L
TANTS: Court-qualifl!.!d Forensic Con
suhonts available In tho follCM1lng areas: 
Forensic Serology (blood & somen 
ldentlficntlon & typing), Trace Evidence, 
Fire Debris Analysis, Firearms Examlna
llon, Fingerprint Identification & Ex· 
amlna1lon, Solid Oosoge Drug AnalY),lS. 
Resumes Available. P.O. 80 ,c 7571, 
Mobile, Alabama 36607. Phone (205) 
626-9284. 

CERTIFIED BUSINESS APPRAIS
ALS/EVALUATIONS: Avoid conrllct of 
interest while helping your client with 
logal m::itter~ and the ntM' ltlX laws. You 
get a defensible value by usln~ our con• 
tacts c1nd knowledge In this speclAlty. 
We work for you or client. E1<pert wit
ness. Conndential. One of only 70 IBA 
CertiOed In th~ U.S. D. Richards, CBA., 
RA Flnanclal S~rv., P.O. Boie 7016, 
Greenville, South Carollna 29606. 
Phone (803) 292·1450. 

NOTICE 
Once again, The Alabama l.awyer is spon

soring a short story contest for Alabama at
torneys who "moo nlight " as authors. 
Members are invited to participate by sending 
two copies oi their story to the Lawyer NO 
LATER THAN February 29, 1988. 

The subject matter is up to the author. Keep 
stories to 3,000 words or less-typed, double
spaced, on letter-size paper. A current 
photograph of the author must be submiLted 
at the same time the story ls sent; the 
photographs will be returned if requested in 
wri ting. The winning short story, and others 
if space permits, will appear in the May 1988 
issue of the l.awyer. 

Send stories to: 
Margaret Lacey 

The Alabama Lawyer 
P.O. Box 4156 

Montgomery, Alabama 36101 

The wal let-size dupl icates 
of your li cense for identifi 
cation purposes and the 
specia l membe rship cards 
for the '1987-88 bar year 
will be delayed until mid
December. These cards 
w ill be computer-gener
ated this year and our 
source has been delayed 
in providin g us the com
puterized forms. 
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THOSE WHO 
AREN'T 

COMPETITIVE 
END UP HERE. 

It 's a facl of lif c, off the fie kl as 
well os on. The p layers who ore strong 
an d skillful; those wh o asse mble lhc best 
learn rt'ad1 theiJ· goal. The> others wnlch 
from the sideline. 

Our goal is to provide you with the 
very best professional liability Insurance 
covctoge. And Wt! have tht! learn to beat 

The Alabama Stt1lt? Bar. Your associa
tion, solrly dedicated to serving Alabama 
atto rneys. In touch wilh your needs. 

Kirkc-Van Orsdc l lnsur,11,cc Ser
vice!>. The nation's larges t adrninisl r'alor uf 
bar-sponsored liabilily Insurance programs. 
Experienced. Respon sive. I\ company built 
on exceptional custome r S('rvice. 

lhe Home Insuran ce Company. 
Uncicn·\'rit4.!r of more professiona l liabil· 
Hy insurance plans than any other. 
Renowned as the nation 's prem ier liability 
insur.incc carrier. 

Together, we've desig ned the LPL 
plan you've been waitin g for. One of the 
br oadest policies in the Unit ed States. 
Comp etitively priced. With the most 
responsive customer service s anywhere. 

You be the judge. Just cr1II Kirke-Van 
Orsdc l Insurance Services toll•frcc, 1·800-
441-1344 lo find oul murl ' Jboul lhl' Ala
bam., State 8t1r's new Lawyers Professional 
Liability Plan. You'll discover th,1l we didn't 
just com1.-' to play. 

We came to win. 

Kl rkc~Van Orsdel lnsur,rncc Scrvlcci,, Inc. 
m ·1 hirJ Strl'L'l I Ol'" Mllil11.' .. , low,1 503()l) 
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Ex Arguendo ... 

"A democracy cannot exist as a permanent 
form of government . It can only exist until 
the voters discover they can vote them
selves largess out of the public treasury. 
From that moment on the majority will 
always vote for the candidate promising 
the most from the public treasury - with 
the result that democracy will collapse 
over a loose fiscal policy, al ways to be 
followed by dictatorship." 

1\11 ob~,rvM1lo11 200 yru o ago by Orhia h hl •tori11n Alex• ntlt r Tyl.,,. 
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